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COURT  RULES 


SUPREME  COURT  OP  IDAHO 


Adopted  June  8, 1915.  In  effect  August  8, 1915 


ADUiSSION  OF  ATTpBNEiYS. 
Bnle  1.  QuaHfioatUnu  of  Adm<t«<ofk— In 
order  to  be  admitted  to  practice  as  an  at- 
tomer  And  oonnselor  at  law  in  thtai  court, 
fbe  applicant  most  tAtbet— 

1.  Have  been  prerionsly  admitted  In  the 
btetaest  court  ct  a  alater  state  or  territory, 
and  practiced  law  as  a  mrlndpal  occupation 
under  sndi  oertUcate  of  admlnlon  tor  not 
less  than  three  years,  Immediately  preced- 
ing his  application  tq  practice  in  this  state, 
and  be  In  good  standing  to  said  court  at 
the  time  of  said  appltcatl<m,  or— 

2.  Pass  a  strict  examination  in  open  oonrt 
as  to  his  qualifications,  as  hereinafter  pre- 
scribed; and— 

a.  Sudk  applicant  must  be  over  twenty-<me 
years  of  age,  and  a  dtlsen  of  the  United 
States. 

Bale  2.  TettimcniaU  and  Vondition*. — Ev- 
ery person  admitted  to  practice  as  an  attor- 
ney in  this  court  most  produce  satleCactory 
testimonials  of  good  moral  character,  recom- 
mending his  admission,  signed  by  at  least 
two  attorneys  of  this  court  in  good  standing 
who  have  been  admitted  to  practice  in  this 
court  for  not  less  than  one  year ;  -  must  file 
with  the  clerk  of  this  court  satisfactory  evi- 
dence that  be  has  paid  to  the  state  treasurer 
the  sum  of  tweoty-flve  dollars  for  the  use  of 
the  state  library  fund,  and  If  admitted  upon 
the  certificate  of  the  highest  court  of  another 
state  or  territory,  must  file  with  the  clerk 
of  this  court  an  affidavit  made  either  by  him- 
s^f  or  tbe  clerk  of  the  other  court,  showing 
that  he  is  still  in  good  standing  in  such 
court,  and  in  case  be  can  not  produce  his 
said  certificate,  he  may  show  the  facts  by  his 
affidavit,  setting  forth  the  name  of  tbe  state 
(or  territory),  cotmty,  court  and  time  of  such 
admission,  and  stating  what  has  become  of 
said  certificate,  accompanied  by  a  certified 
copy  of  the  record  showing  his  admission  in 
the  other  court 

Bule  3.  Quattfteattoiu  of  Uoving  Attor- 
nep. — Motions  tor  admission  of  an  attorney, 
ettber  vpoa.  examination  or  certificate,  shall 
be  made  oidy  an  attorney  of  this  court 
who  has  been  In  good  standing  therein  for 
not  less  than  one  year. 
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Rule  4.  PrereguitUet  for  EaamtnatUm.—' 
Only  bona  fide  residents  of  this  state,  who  in- 
tend to  engage  In  the  practice  of  the  law  as 
a  business,  shall  be  eligible  for  examlnatioD 
as  attorneys  and  counselors  of  this  court. 
Appllcatlotts  for  examination  shall  be  In  writ- 
ing, rerlfled  by  oaUi  of  the  applicant,  stat* 
ing— 

1.  The  full  name  of  the  applicant. 

2.  His  age. 

8:  The  place  of  residence, for  the  two  years 
immediately  prior  to  the  date  of  such  ap- 
plication. 

4.  With  whom  he  has  read  law,  or  In  what 
school  or  schools  he  has  received  Instruction 
in  tbe  law,  and  for  bow  long  a  period ;  also 
what  text-books  he  has  read. 

Such  application  shall  be  filed  with  the 
derk  of  this  court  not  less  than  thirty  days 
before  the  date  of  the  examination  whidi 
the  applicant  desires  to  take,  and  shall  be 
accompanied  by  a  certificate  signed  by  at 
least  two  attorneys  of  this  court,  each  of 
whom  shall,  have  been  regularly  engaged  in 
practice  as  sudi  for  not  less  than  four  years 
next  theretofore,  and  who  are  at  such  time 
in  good  standing  In  this  court,  stating,  in 
substance,  that  they,  and  eadi  of  them,  have 
carefully  and  diligently  examined  the  appU* 
cant,  touching  his  general  educational  equip- 
ment,  from  which  it  appears  to  them  that 
the  applicant  is  possessed  at  least  of  such  a 
degree  of  general  education  as  would  be 
equivalent  to  that  acquired  by  reason  of  hav- 
ing completed  a  standard  high-school  course ; 
that  It  further  satisfactorily  appeared  to 
them,  and  each  of  them,  upon  such  examina- 
tion, that  the  applicant  had  been  engaged  in 
{he  study  of  law  for  a  period  of  time  to  be 
named  In  the  certificate,  naming  the  place 
at  which,  and  tbe  person  under  whom,  if 
any,  such  study  was  prosecuted ;  and  stating 
any  other  facts  tending  to  show  the  extent 
of  tbe  attainments  of  the  applicant;  and  also 
that  in  their  opinion  the  applicant  possesses 
the  requisite  qnallflcatlons  to  oitltle  him  to 
be  admitted  to  practice: 

Provided,  that  no  student  of  the  law  de- 
partment of  the  Unlrer^lty  of  Idaho  shall 
be  permitted  to  take  the  examination  for  ad- 
mlBslon  to  tbe  bar  during  bis  regalar  course 
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Odaho 


of  Instruction  In  tbat  institution:  And,  pro- 
vided farther,  tlmt  in  lieu  of  the  certificate 
of  two  attraii^s  toadiinc  hia  quallflcatlons 
in  point  of  learning,  an  applicant  to  take 
the  examination,  who  is  a  graduate  of  the 
law  department  of  the  Unlversit?  of  Idaho, 
may  submit,  for  the  inspection  of  the  court, 
bla  diploma  aa  evidence  tliat  he  possesses  the 
requisite  educational  quallflcatlons  entitling 
talm  to  take  the  examination. 

Bnle  5.  Conduct  of  BmemMtatUm.-~The 
first  day  of  every  regular  term  of  the  court, 
or  80  much  thereof  as  may  be  necessary, 
shall  be  set  aside  tor  the  purpose  df  exam- 
ining appltcants  fbr  admission  as  attorneys 
and  counselors  of  this  court.  The  court  shall 
prepare^  or  cause  to  be  prepared,  a  series  of 
questions  embracing  such  subjects  as  the 
court  may  deem  proper,  and  cause,  upon  the 
day  before  such  examination,  a  sufficient 
number  of  such  questions  to  be  written  or 
printed  to  furnish  each  applicant  with  one 
copy  thereot  Such  copies  shall  be  deposited 
with  the  clerk  of  the  court,  who  shall  not 
communicate  to  the  applicants,  or  to  any  otb- 
er  person,  the  substance  of  the  questions 
asked,  or  the  subjects  treated,  or  give  any 
information,  in  regard  thereto.  At  the  time 
set  for  the  examination  each  candidate  for 
admission  shall  appear  and  by  the  clerk,  un- 
der direction  of  the  court,  shall  be  furnished 
with  a  copy  of  the  questions  so  prepared, 
and  shall  then,  in  open  court,  and  imder  the 
supervision  of  the  court,  and  without  refer- 
ence  to  books  or  memoranda  of  any  kind, 
and  without  consultation  or  conversation 
with  each  other  or  any  other  person,  prepare 
written  answers  consecutively  to  the  ques- 
tions propounded,  upon  paper  furnished  them 
for  that  purpose.  Seven  hours  stiall  be  al- 
lowed in  which  such  answers  may  be  pre- 
pared ;  and  unless  the  answers  are  sooner 
prepared  and  placed  in  the  hands  of  the 
clerk,  no  applicant  will  be  allowed  to  leave 
the  court  room  without  permission  of  the 
court,  and  then  only  upon  his  promise  given 
that  he  will  not  attempt  to  communicate  with 
any  one  upon  the  subject-matter  of  any  of 
the  questions  asked.  At  the  end  of  seven 
hours,  unless  all  of  the  applicants  have  soon- 
er finished,  the  written  answers  shall  be 
surrendered  to  the  court,  or  the  clerk,  being 
first  signed  by  the  several  applicants  respec- 
tively. Thereupon,  and  at  such  time  as  the 
court  may  deem  convenient.  It  shall  admiC 
such  of  the  candidates  as  appear  to  the  court 
to  be  duly  qualified,  satisfactory  proof  hav- 
ing been  made  of  the  good  moral  character 
of  such  applicants. 

Rule  &  Oath  and  AoH.— Every  person  ad- 
mitted to  practice  as  an  attorney  and  coun- 
selor of  this  court  must  sign  the  roll  ot  at- 
torneys and  take  the  following  oath  of  of- 
fice: 

"I  do  solemnly  swear  tiiat  I  am 

not  a  disbeliever  in  or  opposed  to  all  organized 
government,  or  a  member  of  or  affiliated  with 


any  organization  entertaining  and  teaching  sndi 
disbelief  in  or  opposition  to  all  organized  gov- 
ernment; or  an  advocate  or  a  teacher  of  the 
duty,  necessity  or  propriety  of  the  unlawfol  as- 
saolting  or  killing  of  any  officer  or  officers, 
ther  of  spedfic  individuals  or  of  officers  gener- 
ally, of  the  government  of  the  United  States  or 
of  any  other  organized  government,  because  of 
his  or  their  offl<nal  character ;  ttiat  I  will  sup- 

girt  the  Constitution  and  laws  of  the  United 
tates  and  of  this  state;  that  I  will  maintain 
the  reject  due  to  courts  of  Justice  and  to  judi- 
cial cmcers;  that  I  will  be  true  to  the  court 
and  to  my  dients  \  that  I  will  abstain  from  all 
offensive  personalities,  and  that  I  will  never  re- 
ject {or  any  consideration  personal  to  myself, 
the  cause  oi  the  defenceless  or  oppressed.  So 
help  me  God.** 

Rule  7.  Appearance  of  Foreign  Attomevt' 
— Where  in  original  files  or  briefs  the  name 
of  any  person  appears  as  counsel  In  the  case 
who  has  not  been  regularly  admitted  to  prac- 
tice In  the  courts  of  this  state,  or  to  whom 
the  privilege  of  appearing  in  the  case  has 
not  been  extended  by  the  court,  a  motion  will 
be  entertained  to  strike  the  name  of  such 
person  from  such  files  or  brlete,  and  he  will 
not  be  permitted  to  appear  as  an  attorney  in 
this  court  or  in  the  district  courts  of  the 
state  until  he  has  complied  with  the  statu- 
tory requirements  controlling  the  admission 
and  practice  of  attorneys  In  this  state. 

The  written  opinions  of  the  court  will  not 
recite  or  designate  the  names  of  attorneys 
appearing  as  counsel  unless  such  attorneys 
have  been  duly  admitted  to  practice  in  this 
court. 

TERMS  OF  COURT. 

Rule  8.  Terma  of  Court,  Regular  and  Bpe- 
cial. — The  regular  terms  of  the  court,  if  any 
change  is  made,  shall  be  fixed  at  the  last  ses- 
sion of  the  year  or  the  first  Monday  of  Jan- 
uary following.  Adjourned  and  special  terms 
shall  be  held  as  the  court  or  two  of  the  Ju»* 
tlces  may  order. 

MATTERS    FBELIMINART    TO  FILING 
TRANSCRIPT. 

Rule  0.  Exception,  When  Refused,  May 
he  Proved. — If  any  Judge  or  referee  before 
whom  a  case  has  been  tried  neglects  or  re- 
fuses to  settle  and  allow  a  reporter's  tran- 
script, a  bill  of  exceptions  or  statement  in 
accordance  with  the  facts,  within  thir^  days 
after  the  same  Is  finally  submitted  to  him, 
the  party  a|»rieTed  may  apply  by  petition  to 
this  court,  or  one  of  the  Justices  thereof,  to 
prove  the  same.  The  iwtition  must  be  filed 
with  the  derk  of  this  court  within  thirty 
days  after  audi  refusali  and  a  copy  ot  the 
petition  served  upon  the  adverse  party.  The 
facts  may  be  prraented  by  certified  copies  of 
the  record,  stenographers'  notes,  duly  veri- 
fied, or  affidavits,  and,  tC  necessary,  oral  tes- 
timony. 

Rule  10.  Proceeding,  if  Judge  Dies  or  it 
Disqualified. — When  a  judge  or  Judicial  of- 
ficer, before  whom  a  case  has  been  tried, 
dies,  becomes  dlsqualifledt  or  Is  absent  from 
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the  state,  or  when  from  any  other  reason 
there  is  no  mode  provided  by  law  for  the 
settlement  of  a  statement  on  motion  for  new 
trial  or  bill  of  exceptions,  the  successor  In 
office  of  such  judge  or  Judicial  officer,  or  the 
Judge  of  an  adjoining  district,  may  settle 
and  sign  such  statement  or  bill  of  exceptions, 
find  In  settling  either,  such  Judge  or  officer 
may^  in  his  discretion,  permit  affidavits  to 
be  read  to  assist  him  in  settling  disputed 
points. 

Rule  IL  Certificate  of  Probable  Cause. — 
Mo  application  made  to  a  Justice  of  this 
court  under  section  8048,  Rev.  Codes,  for  a 
certificate  of  probable  cause  will  be  consid- 
ered until  the  application  has  first  been  made 
to  the  Judge  who  tried  the  case,  or  good  rea- 
son for  a  failure  to  do  so  be  shown  by  affi- 
davit, and  in  such  cases  the  party  intending 
to  apply  for  certificate  shall  give  at  least 
five  days'  notice  of  his  Intention  to  make 
such  application  by  service  of  notice  thereof 
either  upon  the  county  attorney  who  tried 
the  cause  or  the  attorney  general. 

Rule  12.  Suhatitution  of  Representative. — 
Upon  the  death  or  other  dlsaUUty  of  the 
party,  pending  an  appeal  or  writ  ot  error, 
his  representatlTe  flhall  be  snbstitiited  In  the 
niit  by  anfflcestlon  in  ^ting  to  tba  oonrt  on 
the  part  ot  such  representatlTe^  or  ot  any 
party  to  the  record.  Up<m  the  entry  of  snch 
sn^estlon,  an  order  of  substitution  shall  be 
made,  and  the  cause  shall  proceed  as  in  oth- 
er cases. 

TRANSCRIPT. 

Rule  18.  TratuoHpt,  May  be  Printed  or 
Typetoritten, — Transcripts  of  record  may  be 
printed  or  typewritten.  Piinted  tranacrljits 
must  be  printed  on  unruled  white  writing  pa- 
per ten  Inches  long  1^  seven  inches  wid^ 
with  a  margin  on  the  outer  ecUEe  of  not  less 
than  two  Inches  wide.  The  printed  page, 
exclusive  of  any  mar^nal  note  or  reference, 
shall  be  seven  inches  long  and  three  and 
one-luUf  inches  wide.  Small  pica  solid  Is 
the  smallest  letter  and  most  compact  mod^  of 
composition  allowed.  Six  copies  of  printed 
transcripts  must  be  filed. 

Rule  14.  Cost  of  Printing. — ^The  expense 
of  printed  transcripts  on  appeal  in  civil  caus- 
es, and  the  pleadings,  affidavits  or  other  pa- 
pers constituting  the  record  in  original  pro- 
ceedings npon  which  the  case  is  heard  in 
this  court,  shall  be  allowed  as  costs  and  tax- 
ed in  bills  of  cost  in  the  usual  mode,  at  not 
to  exceed  75  cents  per  page. 

Rule  15.  Arrangement  of  Transcript. — On 
the  first  page  and  cover  of  all  transcripts 
must  be  stated  the  title  of  this  court,  the  ti- 
tle of  the  cause  .in  the  court  below  (substi- 
tuting for  the  words  "plalntlCE"  or  "defend- 
ant" the  words  "appellant"  or  "respondent," 
as  the  case  may  require),  the  names  of  coun- 
sel tor  appellant  and  respondent,  and  the 
words  "transcript  on  appeal,"  followed  by 


stating  the  district  and  county  from  which 
the  appeal  is  taken.  The  first  paper  In  all 
transcripts  must  state  the  title  of  the  court 
and  cause  In  the  court  below,  but  from  all 
the  following  papers,  orders  or  proceedings 
it  must  be  omitted,  and  the  name  ot  the  pa- 
per, order  or  proceeding  simply  given;  the 
indorsements  on  the  back  of  papers  and  the 
verifications  must  be  omitted,  except  the  date 
of  filing,  which  must  be  added  at  the  end  ot 
each  paper,  and  If  the  paper  Is  verified,  say 
"duly  verified."  If  some  error  Is  assigned, 
or  some  fact  is  necessary  to  be  shown  as  to 
the  form,  sufficiency  or  substance  of  the  ti- 
tle. Indorsements  or  verification,  they  must 
be  transcribed  In  toll. 

Rule  16.  Ohronotoptcia  Order.-^In  all 
transcripts  the  papers  and  record  entries 
making  up  the  same  must  be  Inserted  chron- 
ologically, as  indicated  by  the  date  of  the 
filing  or  recording;  that  Is,  tibe  pap«  or  rec- 
wd  bearing  the  oldest  filing  or  recording 
date,  which  Is  necenary  to  be  inserted  in  tlie 
transcript,  must  be  first  Inserted,  and  the  reg- 
ular ordOT  ot  sudi  dates  thereafter  followed. 

Rule  17.  Paging  and  IndesB. — Bach  page 
of  the  transcript  must  be  numbered,  and  each 
ten  lines  must  be  numbered  on  the  left  mar- 
gin of  the  page,  from  the  cojpmencement  to 
the  end.  It  must  be  prefaced  with  a  com- 
plete Index  of  every  paper,  order,  proceeding, 
exhibit,  and  the  testimony  of  each  wftne^, 
and  the  page  and  folio  where  the  same  may 
be  found  in  the  transcript,  thus: 

Paga,  Fotlo. 

Answer                                       9  54  to  60 

Complaint                                    1  Ito  63 

Demurrer                                  16  61  to  64 

EMdence— 

Doe,  John                           8  80  to  96 

Smith,  fiamuel  20  110  to  186 

E2xhibit  "A"  26  80  to  92 

(Specifying  nature  of  the 
exhibit,  as:    I>eed  trtm 
Smith  to  Jones.) 
Findings  of  fact  and  eoncln- 

slona  of  law  24  191  to  240 

Judgment                           28  243to244 

Motion  for  new  trial              30  243  to  244 

Notice  of  appeal                  31  245  to  246 

Order  denying  motion  for 

new  trial                         82  247  to  248 

Rule  18.  Oontewts  of  Transcript.—When 
there  has  been  a  general  appearance  In  the 
action  by  all  the  defendants,  or  when  the 
summons  is  not  made  a  part  of  the  Judg- 
ment roll  by  section  4456,  Rev.  Codes,  the 
summons  must  not  be  inserted  in  the  tran- 
script, unless  upon  an  exception  saved  there- 
to it  is  made  a  part  of  a  bill  of  exceptions ; 
and  no  paper  or  proceeding  shall  be  inserted 
in  the  transcript  as  a  part  of  a  Judgment  roll 
unless  it  is  made  part  thereof  by  said  section. 
When  the  transcript  Is  printed,  the  steno- 
graphic reports,  notes  or  other  statement  of 
the  evidence  in  the  form  ot  questions  and 
answers  must  not  b&  inserted  either  by  bill 
of  exceptions  or  statement;  except  when 
necessary  to  elucidate  a  point  made  or  an 
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exception  saved,  tbe  question  must  be  omit- 
ted and  tbe  evidence  stated  in  a  concise  nar- 
rative  form,  avoiding  all  unnecessary  repeti- 
tions by  tbe  same  witness.  When  tbere  is 
no  qaestloD  as  to  tbe  weigbt  or  sufficiency  of 
tbe  evidence,  tbe  facta  may  be  stated  in  the 
nature  of  a  special  verdict,  or  it  Is  sufficient 
to  state  tbat  the  plaintiff,  or  defendant,  In- 
troduced evidence  tending  to  prove  tbe  issue 
on  bis  part  or  tending  to  prove  certain  facts, 
naming  them.  Pleadings,  motions,  orders, 
findings,  Instructions,  flies  or  other  papers, 
when  once  Inserted  in  tbe  transcript,  must 
not  be  repeated  unless  the  adverse  party 
claims  that  tbey  are  Incorrectly  stated  as 
first  inserted ;  but  when  found  a  second  time 
in  any  bill  of  exceptions,  statement  or  other 
part  of  tbe  record,  it  is  sufficient  to  refer  to 
tbem  as  having  been  already  inserted  in  tbe 
transcript  Tbe  appellant  or  bis  attorney, 
most  by  pnedpe,  indicate  to  the  clerk  tbe 
flies  and  records  of  tbe  cause  to  be  inserted 
In  tbe  transcript. 

Bole  19.  Typeteritten  Tramoript^  Prooe- 
dwe.— Wbero  In  Ilea  of  a  UU  of  exceptlonB 
tbe  appellant  desires  to  obtain  a  reporter's 
transcript,  as  provided  in  chapter  119,  Iaws 
of  1911  tor  dvU  axUooa,  and  In  cbapter  148, 
Laws  of  1915,  for  criminal  actions,  applica- 
tion for  an  ordir  of  the  distrifi  Judge  dlrec& 
Ing  the  reporter  to  prepare  sucb  transcript, 
if  not  made  before  the  appeal  Is  taken,  must 
be  made  and  forthwith  transmitted  to  the 
judge  upon  the  perfecting  of  such  appeal; 
and  upon  sucb  order  being  made  it  shall  be 
filed  foittawltb  with  tbe  clerk  of  the  district 
court  fnnn  which  the  aroeal  is  taken,  and 
a  copy  thereof  shall  be  served  by  appellant 
upon  the  reporter,  who  shall  thereupon  fur- 
nish tbe  party  an  estimate  of  tbe  cost  of 
sndi  transcript,  and  upon  receipt  of  sndi  esti- 
mate the  appellant  shall  forthwith  pay  such 
fees  to  the  reporter, 

Bule  20.  Tvpetoritten  Tranteript;  Time 
for  Preparation.— The  time  granted  for  tbe 
preparation  of  the  transcript  of  the  reporter's 
notes  shall  In  all  cases  be  limited  by  tbe  dis- 
trict judge,  who  shall  fix  su<^  time  so  as  to 
cause  the  transcript  to  be  prepared  with  tbe 
least  delay  consistent  with  tbe  other  official 
duties  of  tbe  reporter:  Provided,  that  in 
case  the  reporter  is  unaUe  from  any  cause 
to  complete  such  transcr^t  within  the  time 
limit  so  fixed,  the  reporter  shall  biT"twlf 
make  and  present  to  1^  district  Judge  a 
wrlttra  appUcatl<m,  copy  of  whldi  he  shall 
transmit  to  appellant's  attorney,  stating  tbe 
reas<ms  for  the  delay  and  the  extension  of 
time  required  to  complete  snch  transcript; 
whereiuwn  the  district  Judge  may  grant  sucb 
exten^n  of  time  as  appears  to  him  to  be 
necessary  or  proper.  Ui>on  the  failure  or 
neglect  of  tbe  reporter  to  make  such  api>ltca- 
tlon,  and  where  It  ivpears  tbat  he  Ib  unable 
from  any  cause  to  complete  the  transcript 
within  the  time  fixed,  application  in  writing 


for  extension  of  time  may  be  made  by  any 
party  interested  in  the  appeal,  wblch  appli- 
cation must  be  served  upon  tbe  adverse  par- 
ty, giving  notice  of  time  and  place  of  bear- 
ing of  motion,  wblch  shall  not  be  less  than 
two  days,  and  upon  sudi  bearing  tbe  dis- 
trict judge  may  grant  sucb  extensimi  of  time 
as  he  deems  to  be  necessary. 

Bule  2L  Typewritten  Traiuoript;  Direo- 
tUms  to  Clerk.-— The  clerk  of  tbe  district  court 
shall,  in  the  preparation  of  transcript  on 
appeal,  under  the  provisions  of  chapter  117, 
Laws  of  1911,  and  chapter  148,  Laws  of  1915, 
use  wmte  typewriter  paper  ol  the  standard 
legal  size,  uuglazed  and  of  approximately 
2%  lbs.  -w^bt  to  the  ream,  leaving  a  mar- 
gin of  two  inches  at  the  top  and  one  and  a 
half  inches  at  the  left,  and  shall  use  blade 
record  ribbon  and  black  carbon  paper.  Hie 
written  iiage  shall  be  double  spaced  and  the 
pages  shall  be  numbered  at  tbe  bottom  and 
the  folio  numbers  shall  be  written  on  the 
1^  margin,  every  ten  lines  being  marked  as 
a  fcAio.  Four  copies  may  be  made  with  car- 
bon dieets,  bnt  tbe  cartwn  copies  must  be 
plain  and  legible  and  no  carbon  sheet  shall 
be  used  after  it  is  so  worn  as  to  blnr  or  leave 
any  letters  Indistinct.  All  transcripts  sliall 
be  bound  by  securely  fiutenlng  tbe  same  at 
the  toil,  enltably  stapled  or  tied,  and  cover- 
ed with  substantial  cardboard  or  o^er  egulr- 
alent  conn,  and  tbe  same  shall  be  bound  in 
volumes  not  to  exceed  'MO  sheets ;  provided 
a  volume  may  be  made  to  contain  600  pages 
where  the  same  will  include  an  entire  tran- 
script or  the  entire  remainder  of  tlie  tran- 
script 

Where  the  transcript  of  the  reporter's  notes 
comprises  a  volume  of  400  pages  or  more,  the 
copies  of  impers  to  be  prepared  by  the  derk 
may  tw  bound  in  a  separate  volume  from  the 
stenographer's  notes.  Tbe  volume  or  volumes 
comprising  the  entire  transcript  on  aiqpeal 
shall  be  properly  numbered  by  tba  clerk  in 
chronological  order,  and  Qke  follo  numbers 
shall  begin  with  tbe  complaint  and  run  con- 
secutively throughout  the  entire  transcript 
including  the  transcr^  of  the  reporter's 
notes. 

Rule  22.  Typewritten  Tratucript;  Direo- 
tiont  to  Reporter. — All  transcripts  made  by 
court  reporters  imder  tbe  statutory  provi- 
sions referred  to  in  Rule  19  shall  be  made  In 
all  respects  In  i^ccordance  with  tbe  provisions 
and  requirements  of  the  foregoing  rule  No. 
21,  except  tbat  the  reporter  shall  not  number 
tbe  folios. 

Bule  23.  S^dtueriptt;  VoK-Compliance 
with  Allies.— Transcripts  not  prepared  in  ac- 
cordance with  rules  13, 15. 16, 17,  21  and  22 
shall  not  be  filed  by  the  derk  of  the  Su- 
preme Court  without  correction,  but  shall  be 
returned  by  him  to  tbe  clerk  of  the  district 
court  (or  to  appellant's  attorney  in  the  case 
of  printed  transcripts),  from  whom  be  re- 
odved  tbem,  for  proper  preparation,  and  It 
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reitorters'  transcripts  have  not  been  made  In 
accordance  with  the  requirements  of  these 
rales  and  of  the  statute,  the  reporter  who 
made  the  same  shall  be  required  to  forth- 
with prepare  other  transcripts  In  compliance 
with  these  rules,  and  no  compensation  what- 
ever shall  be  allowed  to  either  stenographer 
or  clerk  for  making  new  transcripts  in  order 
to  comply  with  these  rules.  A  wilful  failure 
to  substantially  cohiply  with  the  statute  and 
these  roles  shall  subject  Ihe  reporter  or  clerk, 
as  the  case  may  be,  to  liability  for  any  ecsta 
which  may  be  Incurred  by  either  party  to 
the  action  on  account  of  such  failure  or  neg- 
lect. 

Rule  24.  Certtflcate  at  to  Papen  Used  on 
Contetted  Motion. — The  transcript  or  record 
on  appeal  shall  show  that  there  Is  attached 
to  or  made  a  part  of,  all  orders  made  by  the 
Judge  disposing  of  a  motion  for  a  new  trial, 
or  any  other  contested  motion,  a  certificate 
substantially  as  follows,  signed  by  the  Judge, 
clerk  or  attorneys,  to-wit: 

**It  Is  hereby  certlBed  that  the  followin?  pa- 

perv,  to-wit:   all  of  which  are  of 

the  records  or  files  in  this  case,  were  sabmitted 
to  the  judge  and  by  him  ased  on  the  hearing  of 
the  motion  for  a  new  trial  (or  any  other  contest- 
ed motion),  and  constitate  all  the  records,  pap 
pers  etxl  files  used  or  considered  by  said  Joage 
on  such  hearing." 

Kule  25.  Mapg  and  Survept. — Whenever  a 
map  or  a  survey  forms  a  part  of  a  transcript, 
the  original  shall  be  brought  to  this  court, 
upon  the  order  of  the  Judge  of  the  trial  court, 
or  of  this  court  or  a  Justice  thereof,  and  It 
shall  be  unnecessary  to  tnmlah  any  coplw  at 
the  same. 

Rule  26.  Filinff  and  Service  of  Trantoript, 
— ^In  all  cases  where  an  ap[>eal  is  perfected, 
or  a  writ  of  error  issued,  transcripts  of  the 
record  (showing  the  date  of  filing  the  under- 
taking on  appeal)  must  be  served  upon  the 
adverse  party  and  filed  In  tbls  court  within 
sixty  days  after  the  appeal  Is  perfected  or 
writ  of  error  issued,  and  the  same,  If  a 
printed  transcript,  must  be  certified  to  be 
correct  by  the  attorneys  of  the  respective 
parties  or  by  the  derk  of  the  court  from 
which  the  appeal  is  taken.  Written  evidence 
of  the  service  of  the  transcript  upon  the  ad- 
verse party  shall  he  filed  therewith. 

Bole  27.  Ctmpltance  Enforced.— A  Bbrlct 
conqtUance  with  the  requirements  of  the 
rules  concerning  preparation  of  transcripts 
will  be  exacted  of  the  appellant  or  plaintiff 
fn  error  In  all  cases  the  court,  whether  ob- 
jection be  made  by  the  opposite  party  or  not ; 
and  for  any  violation  or  neglect  In  these 
respects  which  is  found  to  obstruct  the  ex- 
amination of  the  record,  the  appeal  may  be 
dismissed  or  the  court  may  order  the  oftend- 
Ing  party  to  pay  the  costs  of  such  transcript, 
or  any  part  thereof,  unless  the  matter  ob- 
jected to  is  inserted  order  of  the  court 
or  Judge  below. 


RULES 

[  Rule  2a  Extension  of  Time  to  File  Tran- 
script. — The  time  limit  in  wWch  a  transcript 
must  be  served  and  filed,  as  set  forth  in  rule 
28,  may  be  extended  by  an  order  of  the  court, 
or  a  Justice  thereof,  upon  good  cause  shown 
by  affidavit,  or  by  stipulation  of  the  parties 
filed  with  the  clerk:  Provided,  that  the  time 
during  which  the  trial  court,  or  Judge  there- 
of, may  hold  a  bill  of  exertions,  or  state- 
ment, or  reporter's  transcript,  prior  to  the 
settlement  and  filing  thereof,  and  the  time 
during  whldti  the  attorney  for  the  respond- 
ent may  retain  the  transcript  on  appeal  be* 
fore  certifying  or  refusing  to  certify  the 
same,  shall  be  excluded  in  computing  the 
time,  either  under  this  rule,  or  under  rule 
26,  wltliin  wbldi  the  tcansorlpt  on  an>efti 
shall  be  filed. 

Rule  29.  Appeal,  When  Uav  5«  JHanUag- 
ed.—lt  ttie  transcript  of  the  record  Is  not 
filed  within  the  time  prescribed  by  rule  26, 
the  appeal  or  writ  of  error  may  be  dismissed, 
on  motion,  without  notice  on  the  first  Bfoo- 
day  of  tile  term  during  whldb  the  case  is 
subject  to  caU.  A  case  so  dismissed  may  be 
restored  during  the  same  term,  upon  good 
cause  shown,  on  notice  to  the  opposite  party. 

Rule  30.  What  SJioioinff  Miut  Accompany 
Motion  to  Dismiss. — On  such  motion  there 
shall  be  presented  the  certificate  of  the  clerk 
below,  under  the  seal  ot  the  court,  certify- 
ing the  amount  or  character  of  the  Judgment, 
the  date  of  Its  rendition,  the  fact  and  date 
of  the  filing  of  the  notice  of  appeal  or  issu< 
ing  the  writ  of  error,  the  fact  and  date  of 
the  filing  the  undertaking  on  appeal  or  writ 
of  error,  the  fact  and  time  of  the  settlement 
of  the  statement,  or  reporter's  transcript,  if 
there  be  one. 

Rule  31.  Berviee  and  Oortiflcate  of  Tran- 
script.— H  the  transorlpt  Is  printed,  a  copy 
thereof  shall  be  served  upon  the  adverse  par* 
ty  or  his  attorney;  and  If  there  be  more 
than  one  adverse  party,  appearing  by  differ- 
ent attom^s,  on  eadi  party  or  the  attorney 
of  each  party  so  appearing.  If  a  party  shall 
present  to  the  attorney  of  the  adverse  party 
a  transcript  on  appeal  In  a  dvll  cause  and 
request  his  certtflcate  that  the  same  Is  cor- 
rect, and  said  attorney,  upon  such  request, 
shall,  for  a  period  of  five  days,  neglect  or 
refuse  to  Join  In  sndi  certificate;  or.  If  it 
be  incorrect,  shall  neglect  or  refuse  for  the 
same  time  to  serve  upon  the  party  making 
the  request  a  written  statement  of  the  par- 
ticulars in  which  the  transcript  is  Incorrect, 
or  upon  the  presentation  of  the  transcript 
corrected  In  the  i>articulars  thus  specified, 
shall  still  neglect  or  refuse,  for  a  period  of 
two  days  to  Join  In  such  certificate,  the  cost 
of  procuring  a  certificate  to  such  transcript 
from  the  clerk  of  the  proper  court  shall  be 
taxed  against  the  party  whose  attorney  so 
neglects  or  refuses. 

If  the  transcript  is  typewritten,  under 
Rules  19  to  22^  service  and  settlement  thereof 


Digitized  by 


xii 


153  PACIFIC 


REPORTER 


(Idaho 


must  be  made  as  provided  by  chapters  117, 
110,  IM.WB  1911,  for  cirll  actions,  and  chap- 
ters 146,  147,  148.  Laws  191S,  for  criminal 
actirau. 

Rule  82.  DimkuttUm  of  the  Record.— Yot 
the  parpose  of  correcting  any  error  or  defect 
In  the  transcript  from  the  court  below,  ei- 
ther party  may  suss^  same  in  writing, 
to  tills  court,  and  upon  good  cause  diown, 
obtain  an  order  that;  the  1>roper  cl«-k  certify 
to  the  whole  or  part  of  the  record,  as  may 
be  required;  or  the  same  may  be  corrected 
by  stipulation  of  counsel,  in  writing,  filed 
with  Uie  clerk  before  argument  If  the  at- 
torney of  the  adverse  party  be  absent,  or 
the  fact  of  the  alleged  error  or  defect  be 
disputed,  the  su^estion  must  be  accompanied 
by  an  affidavit  showing  the  existence  of  the 
em»  or  defect  alleged. 

ABSTRACT  Or  BBOORD. 

Rule  33.  Abttracta  of  Record.— For  the 
purpose  of  facilitating  consideration  of  the 
record  In  appealed  cases,  it  is  ordered  that 
in  every  case  in  which  a  typewritten  tran- 
script on  appeal  shall  be  filed  after  Septem- 
ber 1, 1915,  the  contents  of  which  exceed  100 
pages,  4  coities  of  an  abstract  of  the  record 
shall  be  filed  1^  app^ant  not  later  than  the 
filing  of  appellant's  brief,  service  of  which 
abstract  shall  be  made  on  ontoslng  cotmseL 
This  abstract  shall  be  entitled  "Appellant's 
Abstract  of  Record,"  and  may  be  furnished 
in  l^ble  typewritten  copies,  or  may  be  print- 
ed ;  in  either  case  the  form  and  arrangement 
to  be  the  same  as  prescribed  by  these  rules 
for  typewritten  or  printed  transcripts  of  rec- 
ord on  appeal ;  audi  abstract  to  be  properly 
Indexed,  paged  and  fblloed.  No  case  will  be 
set  tor  b«u1ng  untU  this  nde  has  been  com- 
piled with. 

In  abstracting  pleadings,  motions,  orders 
or  judgments,  set  out  such  parts  of  the  same 
as  may  be  necessary  to  show  the  nature  of 
the  action,  make  clear  the  issues  and  pre- 
B&xt  the  questions  raised,  and  no  more.  Omit 
all  formal  parts,  unless  error  Is  based  there- 
on. In  setting  out  exhiUts  omit  all  parts 
that  are  merely  formal  or  irrelevant  to  the 
issues. 

In  setting  out  testimony,  abstract  the  same 
in  narrative  form,  unless  the  question  and 
answer  in  parts  thereof  Is  essential  to  an  un- 
derstanding of  the  error  claimed.  In  all 
cases  abstract  only  so  much  of  the  evidence 
as  is  material  under  the  issues  or  necessary 
to  i^ow  error. 

If  Instructions  are  given  or  refused,  in  re- 
gard to  which  error  Is  claimed,  set  out  in 
full  those  Instructions  or  requested  instruc- 
tions on  which  error  is  predicated. 

In  all  cases  follow  the  events  of  the  trial 
In  their  chronological  order.  Do  not  omit 
proper  captions  or  headings  where  necessary 
for  convenient  reference.  Insert  in  every  in- 
stance appropriate  references  to  the  tran- 


script of  record  on  appeal,  showing  the  page 
or  folio  on  which  the  paper  or  evidence  ab- 
stracted may  be  found. 

Rule  34.  Bupplemental  Abstracts. — If  the 
respondent  Is  not  satisfied  with  the  appel- 
lant's abstract,  he  may  within  twenty  days 
after  the  service  of  appellant's  abstract,  file 
four  copira  of  a  printed  or  typewritten  sup- 
plemental abstract  containing  the  matter 
omitted,  or  to  the  form  of  which  he  objects. 
In  appellant's  absti^ict  0?he  supplemental 
abstract  shall  be  entlUed  "Respondent's  Sup- 
plemental Abstract"  and  shall  follow  the 
form  and  arrangement  of  the  original  ab- 
stract It  shall  refer,  In  each  instance,  to  the 
page  of  the  original  abstract  where  the  omit- 
ted matter  or  the  corrected  statement  Is  to 
be  inserted,  and  shall  contain  like  references 
to  the  transcript  of  record  on  appeal:  Pro- 
vided, that  If  It  appears  to  the  court  upon 
an  examination  of  the  record  that  respond- 
ent's supplemental  abstract  was  necessary 
for  the  proi>er  consideration  of  the  questions 
raised,  and  was  made  thus  necessary  because 
the  appellant's  abstract  did  not  fairly  stete 
the  record  or  the  evidence,  the  coste  of  such 
supplemental  abstract  shall  be  charged  to 
the  appellant,  without  regard  to  which  may 
be  the  winning  party  in  the  final  decision 
of  the  court 

CALENDAR, 

Rule  36.  Calendar,  How  Made  Up. — The 
calendar  of  each  term  shall  consist  only  of 
those  cases  In  which  the  transcript  shall 
have  been  filed,  on  or  before  the  last  Judicial 
day  preceding  the  first  day  of  the  term,  un- 
less upon  written  consent  of  the  parties,  or 
for  good  cause  shown.  It  shall  be  otherwise 
ordered  by  the  court  The  clerk  must  num- 
ber and  enter  causes  upon  the  calendar  in 
the  order  of  the  date  of  filing  the  transcript, 
statement  on  appeal,  application  for  writ  of 
error  or  application  for  a  writ  in  a  special 
proceeding,  and  number  them  consecutively, 
and  such  number  shall  not  be  changed,  ex- 
cept by  order  of  the  court,  and  If  changed, 
the  calendar  must  show  the  original  number: 
Provided,  that  when  the  transcript  in  a  crim- 
inal case  is  filed.  It  may  be  placed  upon  the 
calendar  at  any  time  by  consent,  or  on  mo- 
tion of  the  defendant 

Rule  86.  Pladnff  on  OaUndar  for  Dig- 
mintoL — In  all  cases  in  which  the  appeal  Is 
perfected  or  writ  of  error  issued,  as  provid- 
ed In  rule  26,  and  the  transcript  Is  not  filed 
as  by  said  rule  pres<xibed,  the  case  may  be 
placed  upon  the  calendar  upon  motion  of  the 
respondent  or  defendant  In  error,  for  the  pur- 
pose of  being  dismissed,  upon  the  certificate 
of  the  clerk,  as  provided  by  rules  29  and  30, 
or  for  the  purpose  of  the  case  being  heard 
upon  its  merits,  or  for  the  purpose  of  having 
the  Judgment  affirmed  with  or  without  dam- 
ages itpon  the  filing  of  the  transcr^t 
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Rale  87.  Biar§nff  of  (7aiue».— Civil  caus- 
es are  entitled  to  be  heard  In  the  order  fbej 
appear  on  the  calendar,  and  wUl  be  so  heard 
unless  otherwise  ordered  for  good  cause. 

The  court  may,  <m  application  of  the  de- 
fendant,  order  the  bearing  of  any  criminal 
cause  at  any  term  of  the  court,  wherever 
it  may  be  held,  and  may  order  the  hearing  In 
advance  of  any  dvil  cause,  regardless  of  its 
numbOT  on  the  calendar. 

Rnle  88.  Calendar  for  Bach  i)ivi«ton.— 
The  calendar  for  the  terms  held  at  Coenr 
d'Alene  shall  coorist  of  those  causes  arising 
in  the  territory  comprising  the  counties  of 
Boundary,  Bonner,  Kootenai,  Benewah  and 
Shoshone. 

.  The  calendar  tor  tbo  terms  held  at  Lewis- 
ton  shall  consist  of  those  causes  arising  in 
the  territory  comprising  the  counties  of  La- 
Uh,  Nes  Peroe,  Clearwater,  Lewis  and  Idaho. 

The  calendar  for  ttie  terms  held  at  Boise 
City  shall  consist  of  those  cases  arising  in 
the  remaining  territory  of  the  state  not  em- 
braced in  the  CJoeur  d'Alene  and  Lewis  ton 
divisions 

Causes  may  be  transferred  for  hearing 
trota  any  .division  to  any  other  division  by 
stlpnlatlon  of  counsel  approved  by  the  court 

Rule  39.  Title  of  Oautea.— The  original 
title,  with  the  names  of  the  parties  in  the 
same  order,  shall  be  retained  in  this  court, 
substituting  for  the  words  plalntlflT  or  de- 
fendant, appellant  or  respondent,  as  the  case 
may  be.  In  special  proceedings  wherein  this 
court  has  original  Jurisdiction  the  party 
prosecuting  shall  be  called  pialntlfF  and  the 
adverse  party  defendant. 

COSTS. 

Rule  40.  DepogUt  for  Costa.^l.  To  enti- 
tle a  transcript  on  appeal  or  on  error  In  a 
civil  case  to  be  filed  In  this  court,  a  deposit 
to  cover  costs  in  the  case,  In  the  sum  of  $15, 
shall  be  deposited  with  the  derk,  and  for  a 
like  purpose  the  respondent  or  adverse  par- 
tft  upon  filing  any  paper,  sliaU  d^sit  the 
sum  of  15. 

2.  In  any  matter  or  proceedlitt-  In  which 
the  court  has  original  Jurisdictlmi,  the  par- 
ty Institnt^  the  proceeding  shall  d^Ktslt  the 
sum  of  $10,  and  the  adverse  party  the  sum 
of  92.B0. 

8.  In  causes  placed  on  the  .calendar  for  Qie 
purpose  at  dismissal  tmder  the  provlidons  of 
roles  26  and  27,  the  respondent  must  depos- 
it an  advance  fee  <tf  $5  before  maUng  the 
motion. 

4.  Petitions  for  rehearing  must  be  accom- 
panied by  a  deposit  of  fS  to  cover  additlcm- 
ai  costs  Incurred. 

Rule  41.  AU  Oottt  to  he  Paid  Before  Re- 
mittiiur  Sent  Doton. — In  no  civil  case  shall 
the  cleriE  be  required  to  remit  the  final  pa- 
pers until  the  costs  are  paid. 


Rule  42.  Coat-BiU;  BervUse^  Oifecttona. 
—The  party  to  whom  costs  are  awarded  by 
this  court  shall  file  with  the  derk  <a  this 
court  and  serve  upon  the  attorney  for- the 
adverse  party,  his  memorandum  of  costs 
within  ten  days  after  the  fillip  of  the  ded- 
sloD.  Such  memorandum  shall  be  duly  veri- 
fied by  the  oath  of  the  party  or  his  attor* 
ney,  except  as  to  the  clerk's  coste  in  this 
court,  which  item  may  be  left  blank  and  be 
filled  in  by  the  clerk  of  this  court  The  ad- 
verse part^,  if  dissatisfied  with  costs  as 
claimed  1^  the  memorandum  served  upon 
him,  shall  within  five  days  thereafter  file 
with  the  clerk  of  this  court  and  serve  upon 
opposing  counsel,  his  objections  In  writing, 
together  with  any  affidavits  he  may  have  In 
support  of  his  objections,  and  the  party 
claiming  his  costs  may  within  five  days  after 
the  service  upon  him  at  the  objections  file 
any  counter  affidavits  or  showing  which  he 
may  desire  to  make  In  support  of  his  claim 
fi>r  costs." 

Rule  48.  OoH'Bm;  OhfectU»u.—Tt  no 
objections  be  filed  vrlthln  five  days  of  the  fil- 
ing of  the  memorandum  of  costs,  the  derfe 
flhall  be  deoned  authorised  to  enter  an  or^ 
der  allowing  coste  to  the  party  ^titled  to 
the  same  in  the  amount  spedfled  In  the  mem- 
orandum BO  filed.  If,  however,  objections 
have  been  filed,  the  memorandum,  objections 
and  affidavits,  and  any  counter  affidavlte  or 
showing,  shall  be  submitted  to  the  court 
forthwith  upon  the  expiration  of  the  time 
allowed  for  filing  counter  affidavlte  and 
showing,  and  the  coste  will  be  taxed  by  the 
court  upon  the  motion,  objections  and  affi- 
davits In  support  thereof,  and  the  counter 
affidavlte  filed  as  hereinbefore  provided,  and 
no  oral  argnmente  will  be  heard  thereon. 

Rule  44,  Damoifeg,  Appeal  for  Delai/.-^ln 
all  cases  where  an  appeal  or  writ  of  error  Is 
manifestly  for  delay,  damages  may  be  al- 
lowed at  the  rate  of  not  exceeding  twelve  per 
cent  npaa  the  amount  of  the  Judgment  In  the 
discretion  of  the  court 

BRIEF. 

Rule  45.  Brief,  Arrangem^t  and  Con' 
tent*. — In  dvli  cases  each  party  shall  pre- 
pare and  have  printed  an  argument  or  brief 
of  the  polnte  and  authorities  relied  on,  pro- 
vided, that  in  original  proceedings  and  crim- 
inal cases,  legible  typewritten  briefs  may  be 
served  and  ffied.  In  dtlng  cases  from  pub- 
lished r^rts,  the  names  of  the  parties  as 
they  appear  In  the  title  of  the  case,  as  well 
as  the  book  and  page,  shall  be  given.  AU 
cases  dted  from  the  Supreme  Court  of  this 
stete  must  be  dted  by  reference  to  the  Idaho 
Reports,  if  therein  contained.  Briefs  on  both 
sides  shall  begin  with  a  succinct  statement 
of  so  much  of  the  ultimate  facte,  as  shown 
by  the  record,  as  will  fully  advise  the  court 
of  the  nature  of  the  acticn  and  Issues  raised, 
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referring  to  the  transcript  or  abstract  of 
record  by  folios.  Where  erroneous  citations 
to  tbe  transcript  or  abstract  are  made,  tbe 
question  suggested  by  such  erroneous  cita- 
tion will  not  be  considered.  Tbe  brief  of  the 
appellant  and  plalntUE  In  error  shall  also 
contain  a  distinct  enumeration  of  the  several 
errors  relied  on.  On  the  cover  and  first  page, 
shall  be  stated  the  title  of  this  court,  the 
title  of  tbe  cause,  and  tbe  names  of  counsel 
for  appellant  and  respondent,  and  the  dis- 
trict and  county  appealed  from.  No  brief 
containing  more  than  100  pages  shall  be  filed 
by  the  clerk. 

Rule  46.  (7ost«.— Tbe  npense  of  briefs,  at 
not  exceedli^  n  cents  per  page  ol  7x3% 
inches  printed  matter,  and  for  not  exceeding 
forty  pages,  shall  be  allowed  and  taxed  as 
coats:  ProTlded,  that  the  court  may  In  Its 
discretion  order  that  no  coste  shall  be  taxed 
tor  any  brief  wldch  does  not  comidy  with 
this  rule,  or  containing  a  mlsoltatlon  of  au- 
thorities, unless  corrected  before'  the  sub- 
mission of  the  case. 

Rule  47.  Brief,  How  i*rto(e(i.— Briefs 
shall  be  neatly  and  legibly  printed,  with 
black  Ink,  on  white  writing  paper,  properly 
paged  at  the  top,  with  a  margin  on  tbe  outer 
edge  of  the  page  of  two  Inches.  The  printed 
.page  shall  be  seven  Inches  long  and  three 
and  a  half  Inches  wide,  and  the  paper  page 
shall  be  ten  Indies  long  and  seven  Inches 
wide.  Bach  brief  shall  be  signed  by  counsel 
preparing  It,  stating  his  postofflce  address; 
and  shall  be  fastened  together  in  a  paper  or 
cloth  cover.  The  cover  must  be  of  sufficient- 
ly light  color  to  distinctly  show  the  print 

Rule  48.  Brief,  When  Served.— The  brief 
of  appellant,  or  plaintiff  in  error,  in  both  civ- 
il and  criminal  cases,  mast  be  served  within 
fifteen  days  after  the  filing  of  transcript,  and 
the  resp<mdent,  or  defendant  in  error,  has 
twenty  days  after  such  service  In  which,  to 
serve  his  brief  upon  the  opposite  party.  If 
reply  brief  be  prepared  by  appellant,  service 
thereof  must  be  made  at  least  twenty-four 
hours  before  time  of  bearing.  In  criminal 
cases  the  brief  of  defendant  must  be  served 
on  both  the  attorney  general  and  the  coun- 
ty attorney.  (In  special  proceedings,  see 
rule  71.) 

Rnle  49.  Brief,  Copie$  JPffctf.— Before  the 
time  of  the  calling  of  a  cause  for  argument, 
both  parties  shall  file  with  tbe  clerk  at  least 
six  copies  of  their  briefs  for  the  Justices  of 
the  court,  the  clerk  and  the  reporter  and  tbe 
Lewlston  library,  and  when  the  cause  is 
called  the  clerk  shall  furnish  a  copy  thereof 
to  each  of  the  Justices. 

Rule  SO.  Brief,  Bubmiseion  of  Cause  On. 
— Causes  may  be  submitted  on  either  or  both 
sides,  on  printed  briefs  actually  filed  at  tbe 
time.  But  the  court  will  order  an  argument, 
on  both  sides,  .pf  all  cases  appearing  to  re- 
quire it. 


Rule  51.  Failure  of  Appearance. — When  a 
cause  is  reached  on  tbe  calendar,  and  neither 
side  has  submitted  a  brief  or  statement  of 
points  and  authorities  or  la  represented  by 
counsel  In  court,  the  cause  will  be  dismissed. 
When  it  Is  so  submitted  or  represented  by 
counsel  for  the  respondent  or  defendant  in 
error,  and  not  for  tbe  appellant  or  plaintiff 
In  error,  the  Judgment,  order  or  proceeding 
of  the  court  below  will  be  affirmed,  of  course, 
and  without  argument,  on  motion  of  respond- 
ent or  defendant  in  error:  Provided,  howev- 
er, that  the  coari;  may,  in  Its  discretion,  tx- 
amine  the  record  and  render  its  Judgment  on 
the  merits. 

MOTIONS  AND  OBJECTIONS, 
Rule  62.  MoUona,    PreUmiitary,  When 
Beard.— AM  preliminary  motions  will  be 
heard  each  morning  before  proceedbog  with 
the  regular  call  of  the  calendar. 

Rule  53.  Notice  of  if  of  ion.— When  notice 
of  motion  is  necessary,  and  except  when  ad- 
verse counsel  are  present,  the  notice  shall, 
except  when  a  different  time  Is  prescribed  by 
statute  or  by  these  rules,  be  three  days,  un- 
less, for  good  cause  shown,  the  time  is  short- 
ened by  order  of  the  court,  or  of  one  of  the 
Justices ;  and  when  served  away  from  the 
place  <tf  holding  court,  one  day  in  addition 
for  every  one  bondred  miles  distance. 

Rule  54.  Ojbfectlont  to  the  Record,  When 
Tolben— Objections  to  the  transcript,  state- 
ment, the  bond  or  undertaking  on  appeal  or 
writ  ot  error,  the  notice  of  appeal  or  to  Its 
service,  or  any  objection  to  tiie  record,  affeet- 
Ing  Uie  rUlhts  of  tbe  appellant  or  plaintiff  In 
error,  to  be  heard  on  the  P(^nt8  of  error  as- 
signed, mnst  be  taken  at  the  first  term  after 
the  transcript  is  filed,  and  mnst  be  noted  in 
writing  and  filed  at  least  one  day  before  the 
argument,  or  they  will  not  be  regarded.  In 
such  case  the  objection  must  be  presented  to 
the  court  before  argument  on  the  merits: 
Provided,  that  this  rule  shall  not  apply  to 
motions  to  strike  from  the  transcript  mat- 
ters therein  contained  ttiat  are  not  properly 
a  part  of  the  Judgment  roll  or  record  on  ap- 
peal, or  matters  that  go  to  the  Jurisdiction 
of  the  court  to  bear  tbe  appeal. 

Rule  55.  Written  Motion;  yumher  of 
Copiet. — Parties  making  motions  in  writing 
shall  file  with  the  derk  four  copl^  of  the 
same. 

ARGUMENT. 

Rule  56.  Argument,  Bow  Conducted. — No 
more  than  two  counsel  on  a  side  wilt  be 
heard  upon  tbe  final  argument,  except  In  pe- 
culiar and  Important  cases,  upon  leave  of  the 
court  obtained  before  the  argument  Is  com- 
menced; but  each  defendant  who  has  ap- 
peared separately  In  the  court  below  may  be 
beard  through  bis  own  counsel.  The  coun- 
sel for  appellant  or  plaintiff  in  error  shall  be 
entitled  to  open  and  close  the  argument. 
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Each  glde  will  be  allowed  one  bour.  Indud- 
tog  the  reading  of  papers:  Provided,  that 
for  good  cause  shown,  the  court  may  give 
further  time  for  the  argument,  and  each  par^ 
ty  shall  also  have  the  privilege  of  filing  a 
printed  brief  or  argument  Upon  the  argu- 
ment of  preliminary  motions,  no  more  than 
one  counsel  on  a  side  wlU  be  heard,  and 
only  fifteen  minutes  to  each  counsel  will  be 
allowed.  . 

PAPERS  AND  DOCUMENTS. 

Rule  57.  Original  Papers,  How  Brought 
Up. — Whenever  It  shall  be  necessary  or  prop- 
er, in  the  opinion  of  the  presiding  Judge  In 
any  district,  that  original  papers  or  exhibits 
of  any  kind  should  be  Inspected  in  this  court, 
sacb  judge  may  make  such  order  ft>r  the 
safe  keeping,  transporting  and  return  of  such 
papers  or  exhibits  as  to  him  may  seem  prop- 
er, and  this  court  will  receive  and  consider 
such  papers  or  exhibits  in  connection  with 
the  transcript  of  the  proceedings. 

Rule  68.  Original  Papert;  When  Need 
Vot  be  Printed.— The  originals  of  all  exlilb< 
its  used  upon  the  trial  of  a  cause  lo  the  court 
below,  which  the  trial  court  may  deem  neces- 
sary upon  the  hearing  of  said  cause  in  this 
court,  or  which  the  parties  may  stipulate  to 
be  necessary,  may  be  transmitted  to  the 
clerk  of  this  court  to  be  used  by  either  par- 
ty, and  when  so  transmitted  it  shall  not  be 
necessary  to  frlnt  such  OEblbltB  In  the  tran- 
script. 

Rule  59.  Paper$  Vot  to  be  Tafcen  from 
Cierh^a  Oiftce. — No  papers  filed  in  a  cause 
shall  be  taken  from  the  court  room  or  clerk's 
office,  except  by  order  of  the  court  or  one  of 
the  Justices. 

REHEARING. 

Rule  60.  Rehearing. — AH  applications  for 
rehearing  shall  be  upon  petition,  printed  or 
typewritten.  In  the  manner  prescribed  for 
briefs.  Such  petition  shall  be  presented  with- 
in 20  days  after  the  Jud^ent  or  order  made 
the  court  and  placed  on  file,  and  no  oral 
argument  will  be  heard  thereon.  With  the 
petition  the  applicant  shall  file  three  printed 
or  typewritten  copies  thereof,  for  the  use  of 
the  Justices  of  the  court  In  addition  to  the 
original,  and  make  the  deposit  with  the 
dezfe  prescribed  by  mle  40. 

Bale  61.  BenUttttur,  Olofl  <7a«e<.— In  dT- 
U  cases  no  remittitur  to  the  court  below  shall 
be  lamed  until  after  the  ex^ratlon  of  twen- 
ty days  from  the  entry  of  Judgment,  nnless 
counsel  sttpnlate  that  remlttitnr  be  socMoer 
issned:  Provided,  that  where  a  xehearlng  Is 
granted  ttie  remittitur  shall  be  Issued  forth- 
with, after  Judgment  Is  entered  tliere<m,  and 
costs  have  been  finally  taxed. 

Rule  62.  Remittitur,  Criminal  Cotes.— In 
eiinilnal  cases  the  Jndgmecb  of  this  court 


must  be  entered  In  the  minutes  and  a  certi- 
fied copy  thereof  forthwith  remitted  to  the 
clerk  of  the  court  b^ow. 

Rule  63.  Opinion,  Oopp  of,  Who»  Sent 
with  BtmltUtm:^WheaL  a  Judgment  la  re- 
versed or  modified,  a  oertlfled  copy  of  tbe 
(pinion  In  the  case  shall  be  transmitted  with 
the  remittitur  to  the  court  below. 

SPECIAL  WRITS. 

Rule  64.  Sow  Issued. — Writs  of  habeas 
corpus,  review,  mandate  and  prohibition,  will 
be  Issued  only  upon  the  order  of  the  court, 
made  fmd  entered  In  the  minutes,  while  the 
court  Is  In  session. 

Rule  65.  Application*  for  Writs;  How 
Presented. — Applications  for  writs  of  habeas 
corpus  must  be  by  petition  duly  verified. 
Applications  for  writs  of  review,  mandate 
and  prohibition  must  be  upon  affidavit  of  the 
party  beneficially  interested.  The  applicant 
must  file  four  typewritten  copies  of  the  affi- 
davit or  petition,  three  of  which  may  be  car- 
bon copies.  The  same  must  be  on  white  type- 
writer paper,  eight  Inches  wide  by  thirteen 
Inches  long;  leaving  a  margin  of  one  and  one- 
half  inches  on  the  left  side  of  the  page.  The 
pages  must  be  numbered  and  securely  fas- 
tened at  the  top.  On  the  first  page  must  be 
stated  the  title  of  this  court,  the  title  of  the 
causev  the  name  of  the  proceeding  and  coun- 
sel. The  answer  or  return  must  be  prepared 
in  the  same  manner  and  the  same  number  of 
copies  filed; 

Role  66.  Application  Must  Show  Real 
Parties  in  Interest.— The  application  for  the 
Issuance  of  any  of  the  above  writs  must  set 
forth,  in  addition  to  the  other  requisite  mat- 
ters, the  reasons  wfaldi  render  It  Indispen- 
sable the  writ  should  i^sue  originally  from 
this  court,  and  the  sufficiency  or  insufficien- 
cy of  the  reasons  so  set  forth  will  be  deter- 
mined by  the  court  in  awarding  or  refusing 
the  aiq;>llcatlon. 

Rule  67.  Interest  IHsdoaed;  Service. — ^lu 
appltcaUons  tor  write  of  tevlew,  mandate 
and  prohibition,  in  case  any  court,  Judge  or 
other  officer,  or  any  board  or  other  tribunal. 
In  the  discharge  of  duties  of  a  pnbllc  diar- 
acter,  be  named  In  tlie  affidavit  as  defendant, 
SUA  affidavit  must  disclose  the  name  or 
names  of  the  real  party  In  interest,  or  whose 
interest  wottld  be  directly  afCected  by  the 
proceedings,  and  In  such  case  it  shall  be  the 
duty  of  the  arollcant  obtaining  the  order  to 
serve  or  cause  to  be  served  uptm  such  inrty 
or  parties  in  Interest  a  certified  copy  of  the 
aflSdavit  and  a  notice  of  the  time  of  hearing 
on  8U<^  ai^licatlon,  in  the' same  manner  ab 
upcm  the  d^endant  named  In  tire  affidavit, 
and  to  produce  and  file  in  the  office  of  the 
clerk  of  this  court  the  same  evidence  of 
service. 

Rule  68.  Writ  of  Habeas  Corpus,  Bow 
Served.— When  the  writ  la  directed  to  any 
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ministerial  officer  of  OilB  court,  St  must  be 
d^vered  by  the  «lerk  to  such  officer.  If 
It  iB  directed  to  any  other  <^cer  or  person,  It 
mast  be  ddivered  to  the  crier  or  baillfl  of 
this  conrt  and  be  by  htm  served  upon  such 
officer  or  venoa. 

Rule  69.  Hov>  Kumbered  onA  Eeari. — 
These  causes  must  be  numbered  the  same  as 
other  causes  and  placed  on  the  calendar  in 
the  same  manner,  and  heard  In  their  regular 
order:  Provided,  upon  good  cause  shown, 
they  may  be  heard  out  of  tbelr  order. 

Rule  Id.  When  an  /«««e  of  Fact  i»  Rait- 
ei. — If  In  sach  proceedli^  an  answer  be 
filed  whldi  raises  an  tesoe  of  fact  essential 
to  the  determination  of  tlie  application,  the 
qnestlou  of  fact  may,  in  the  discretion  of  the 
court,  be  directed  to  be  tried  by  a  Jury,  be- 
fore some  district  oonrt  to  be  designated  In 
the  tnder,  or,  when  the  parties  agre^  before 
a  referee,  and  the  a^nment  will  tie  post- 
poned until  the  verdict  or  finding  upon  aatSi 
Issue  of  &ct  shall  be  dtily  certified  to  this 
court. 

Rule  71.  Brief$. — Briefs  may  be  typewrlt- 
t^  in  special  proceedings  but  legible  copies 
must  be  famished.  The  i>olnts  and  author- 
ities r^ed  iip<Hi  most  be  swred  by  tba  ap> 


pUcant  upon  opposing  counsel  when  known, 
or  upon  the  real  party  or  parties  in  Interest 
when  the  aj^Ucant  does  not  know  who  oi»- 
poslng  counsel  win  be,  not  less  than  two 
days  before  the  date  set  for  hearing. 

MISCELLANEOUS. 

Rule  72.  Practice  Not  Covered  &v  Rules. 
— In  cases  where  no  provision  Is  made  by 
statute  or  by  these  rules,  proceedings  in  this 
court  shall  be  In  accordance  with  the  rules 
of  practice  usually  followed  In  such  or  sim- 
ilar cases,  or  as  may  be  prescribed  by  the 
court  or  a  justice  thereof. 

Rule  73.  Final  AppUcatUmt  for  TfaturalU 
zation. — Final  ai^licatlons  for  naturalization 
shall  be  heard  only  upon  the  flrat  day  of 
each  regular  term. 

Rule  74,  BatmHtM  of  Tim*  QeneraUy. — 
The  time  prescribed  by  these  rules,  for  any 
act,  exc^  for  making  a  motion  fbr  rehear* 
iBS,  may  be  enlarged  by  the  court,  or  a  jus* 
tlce  thereof,  for  cause,  <m  motion. 

Rule  75.  Rulet  to  Take  Effect.— These  re- 
vised rules  shall  take  effect  sixty  days  after 
the  date  of  their  adoption  by  the  court, 
which  date  shall  appear  <m  the  cover  of  the 
same. 
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Adopted  July  15,  1915,  to  Become  Effective  September  1,  1915 


I.  CI^BK'S  DUTIE-S. 

1.  Bcffdenoe;  offlee;  not  to  praottoe  In  oer- 
to<n  ccwrf*.  Tlie  cleilE  of  this  court  shall 
reside  and  keep  his  <^Ge  at  the  seat  of  the 
state  goTemment.  He  diall  not  practice 
Bs  an  attorney  or  ooanaeUw  in  the  Supreme 
or  district  courts  of  this  state. 

2L  Original  papen.  The  clerk  idiall  not 
permit  <»1glnal  records  or  papers  to  be  tak- 
en from  the  office  of  the  clerk  or  the  court 
room  without  an  order  trom  the  conrt 

8.  Betting  cow*  for  oral  anwment  anS  no- 
Moe  thereof.  Tba  derk  will  set  for  oral  ar- 
gament  all  matured  cases,  and  cases  which 
will  mature  during  the  sesalfflia  in  which  ap- 
plteatI<His  fox  arguments  are  made  or  ordered 
by  the  courts  glTlng  fire  days  notice  thereof, 
tf  mail,  to  the  tntraested  attorneys. 

4.  Opinhma  filed  and  recorded;  notice  to 
attomeya  thereto.  The  clerk  shall  file  and 
record  all  opinions  of  this  conrt  and  Immedi- 
ate upon  the  announcement  thereof  shall 
notify  one  counsel  on  each  side  of  the  ease 
of  the  result  thereof. 

5.  Bnterinff  oa»e»  on  docket  The  clerk 
eftiaU  enter  all  cases  aa  the  docket  in  the  or 
der  in  whldi  the  transcripts  on  appeal,  and 
the  praecipes  in  cases  of  writs  of  error,  are 
filed  In  his  office.  In  such  cases  he  shall  en* 
ter  on  the  docket  the  date  of  allowance  of 
the  appeal  or  the  issuance  of  the  writ  ot  bt- 
ror. 

&  Bindiivf  record;  cost.  As  socot  as  any 
canse  shall  have  been  submitted  and  finally 
dlivosed  (tf  by  the  court,  the  clerk  shall  cause 
the  printed  abstract  of  record  and  Ixlefs 
tber^n  to  be  bound  in  one  volume,  in  law 
sheep,  for  the  purpose  of  preserving  them, 
and  the  cost  thereof  ediaU  be  taxed  hs  the 
derk,  but  the  cost  nOiall  not  be  In  excess  of 
two  d(^r8. 

n.  DOCSJ^f  FEES. 

1.  Advanced  docket  fee;  additional  eoata; 
refunding  costs.  Upon  docketing  a  case  In 
this  court  the  appelant  or  plaintiff  in  ert&e 
shall  deposit  with  the  derk  the  sum  of  twen* 
ty  dollars  ^20.00),  as  adranoed  costs,  which 
sum  shall  be  aiq>lled  to  the  payment  of  costs 
as  tb^  accrue.  .TThen  tl^  money  In  the 
hands  ot  12ie  clerk  fiDr  cost  purposes  has  been 
eihansted,  the  clerk,  before  any  further  costs 


shall  be  Incurred,  shall  require  an  additional 
deposit  sufficient  to  provide  for  the  probable 
accruing  costs  in  the  case.  Upon  the  final  de- 
termination of  any  case,  the  clerk  shall  re- 
fimd  to  the  party  advancing  such  money,  the 
balance  not  applied  to  the  payment  of  costs 
and  the  sum  collected  for  accrued  costs  from 
the  losing  party. 

III.  TRANSOaiFTS. 

L.  Filing  of;  mmi&er.  In  accordance  with 
section  7,  diapter  77.  Laws  of  1916,  three  cop- 
ies of  tbe  transcript  of  record  In  all  cases, 
l^bly  ^rpewrltten,  In  double  space  typewrit- 
ing, shall  be  filed  by  tiie  appellant  or  plain- 
tlfC  in  error  with  the  derk  of  this  court 

2.  OmiMfon  of  matter  in.  In  making  up 
the  transcript  In  cases  of  appeal  and  writs 
ot  error,  the  district  court  deik,  after  setting 
out  wee  In  full  the  title  of  the  case  and  the 
names  of  the  parties  thereto,  shall  omit  the 
title,  headings  and  veriflcatlcaiB  ot  all  papers 
filed  In  any  sudi  casea  In  lien  of  the  full 
verifications  of  all  papers  the  said  clerk  shall 
state,  where  the  papers  are  verified,  that  the 
paper  was  verified  in  the  usual  fbrm,  naming 
the  person  verifying  the  same  and  the  date 
thereof,  unless  l^e  pnedpe  ahaU  distinctly 
direct  the  clerk  not  to  abbreviate  the  record 
In  this  manner. 

8.  Violating  mle  by  derfe  or  party;  pen' 
oKy.  If  any  clerk  of  the  district  conrt  shall 
Insert  in  any  transcript  any  matter  author* 
ized  to  be  omitted  by  secti(m  2  hereof,  he 
shall  not  be  allowed  to  charge  for  so  doing. 
If  any  such  matter  shall  be  embraced  within 
any  transcrli^  when  in  the  opinUm  of  ttie 
conrt  the  same  was  unnecessary  to  a  proper 
consideration  of  any  point  involved  In  the 
case,  the  costs  thereof,  in  Ibe  discretion  of 
the  court,  shall  not  be  taxed  against  the  un- 
successful party. 

4.  CroM  appeal;  one  transcript.  When  ap- 
peal or  writ  of  error  is  taken  by  both  parties 
to  a  cause,  a  transcript  of  record  filed  by  ei- 
ther party  may  be  used  In  both  cases  and  the 
cases  ^lall  be  heard  in  the  same  manner  as 
thon^  separate  transcripts  had  been  filed  in 
each  case. 

5.  Opiniims  trial  court  attached  ip  district 
court  Clerk.  In  all  cases  brought  into  this 
court,  the  derk  of  the  district  court  wherein 
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the  Judgment  or  decree  was  rendered  Shall 
annex  to  and  transmit  with  the  record  a  cofij 
of  the  oidnioa  or  <v»inlons  filed  in  the  case. 

0.  Translatioiu;  when  none  made  ooie  re- 
manded for.  Whenerer  any  recnd  trans- 
mitted to  this  court  shall  omtain  any  doca- 
ment,  paper,  testimony  or  other  proceedings 
in  a  foreign  language  and  the  record  does 
not  contain  a  translation  thereoC  in  the  Eng- 
lish language,  made  npon  the  antiiorUy  of  the 
district  court,  the  record  shall  not  be  receiv- 
ed but  the  case  tfiaU  be  r^rted  to  tbe  court 
the  derk  and  tba  case  will  thereupon  be 
ronanded  to  the  district  court  for  the  purpose 
ot  inserting  in  tbe  record  the  necessary  trans- 
lations. 

T.  Original  pt^tert  to  be  trangmitted  to  thla 
eowt  when.  Whenever  it  Ethall  be  necessary 
or  vroper,  in  the  Judgment  and  cffinlon  of 
the  Ju^  of  any  district  court,  tiiat  original 
papers  ct  any  kind  tdiould  be  inspected  in 
this  court,  sudi  Judge  may  make  sudi  rule  or 
order  for  the  safeke^ing,  transporting  aud 
return  of  such  (fflginal  papers  as  to  bim  may 
seem  proper,  and  this  court  win  receive  and 
cott^der  such  original  papers  In  connection 
with  Qie  transcr^t  of  record  of  tlie  proceed- 
ings. 

&  Certain  ecehtbita  not  to  be  Uuhtded  in 
full  in  record.  Tdnmlnous  exhlUts  and  ex- 
hibits which  are  important  <mly  as  to  the 
fact  of  their  existence  or  as  to  small  portions 
of  th^r  subject  matter,  or  as  establishing 
a  negative  fact,  shall  not  be-  indnded  in  full 
in  the  recprd,  unless  the  trial  Judge  shall 
so  order,  but  a  statement  of  their  existence 
or  substance,  with  so  mudi  of  their  contents 
as  shall  be  necessary  to  a  proper  presenta- 
tion of  the  point  at  issue  shall  be  agreed  up- 
on the  parties  ax  settled  by  tbe  trial  Judge 
and  included  in  the  record- in  place  of  the  ex- 
hibits as  omitted. 


IV.  ABSTRACTS  OF  RECORD. 

1.  Printing,  form  of.  The  abstract  of  rec- 
ord shall  be  printed  In  the  same  form  as  Is 
prescribed  for  the  printing  of  briefs  by  sub- 
section 2  of  section  4  of  rule  6  hereof,  except 
as  further  required  by  chapter  77  of  the  Laws 
of  1915. 

2.  Service  on  adverte  party;  time  of;  pen- 
alty for  failure.  Within  five  days  after  fil- 
ing the  abstract  of  record,  under  the  provi- 
sions of  section  6  of  chapter  77  of  the  Laws 
of  1915,  the  party  filing  tbe  same  shall  serve 
two  copies  thereof  upon  the  adverse  party. 
Ills  attorney  or  counseL  When  appellant  or 
plaintiff  In  error  falls  to  serve  his  abstract 
of  record  on  the  adverse  party  as  required 
herein,  the  appellee  or  defendant  in  error 
may  have  the  cause  dismissed.  When  the  ap- 
pellee or  defendant  in  error  falls  to  serve  his 
abstract  upon  the  opposite  party  in  the  time 
herein  prescribed,  in  those  cases  In  which  he 
exercises  his  optional  right  of  filing  a  fur- 
ther abstract  of  record,  the  aK>ellant  or 


'  idaintlfF  in  error  may  bave  audi  further  ab- 
struct  stricken  from  the  flies. 

T.  APPEARANCES. 

1.  FIHfv  of,  Upmi  filing  the  transcript  ol 
recOTd  in  anneal  cases  or  the  ptscipe  In  cases 
of  writs  of  error,  a  written  appearance  tot 
counsel  fcH:  the  party  docketing  the  case  shall 
be  filed  with  tbe  derk  of  this  court,  and  coun- 
sel for  appellee  or  defendant  in  error  shall 
file  a.  written  appearance  with  the  clerk  be- 
fore sudi  party  shall  be  entitled  to  be  heard 
in  this  court 

2.  Dismissed  when  no  appearance  for  the 
appellant.  When  there  Is  no  appearance  for 
the  plaintiff  In  error  or  ai^Iant  when  the 
case  is  called  for  oral  argument  or  when  the 
court  begins  the  consideraticin  of  the  case  on 
briefs  tbe  appellee  or  defendant  in  error  may 
have  the  appellant  or  plalntitF  in  error  called 
and  diaoiiss  ttie  appeal  or  writ  of  error,  or 
may  open  the  record  and  pray  for  an  afilrm- 
ance. 

a.  When  appellee  faOs  to  appear.  When 
the  appellee  or  defendant  In  «rror  falls  to  ap- 
pear, when  the  case  Is  called  for  cnral  argu- 
ment or  submitted  <m  briefs,  the  court  will 
proceed  to  hear  tbe  argumoit  ot  appellant  ox 
plaintiff  in  »Tor  and  0ve  Judgment  accord- 
ing to  tbe  right  of  the  case. 

'4.  No  appearance  for  either  partv.  When 
a  case  is  called  for  anX  a^ument  or  submit- 
ted on  briefs  and  no  aK>earance  has  been 
entered  for  either  party,  the  case  shall  be 
dismissed  at  the  cost  of  tbo  appdlant  or 
plaintiff  in  error. 

VI.  ASSIGNMENTS  OP  ERROR. 

1.  Assiffnment  of  errors;  filing;  copies  in 
brief;  contents  of.  Assignments  of  error 
shall  be  written  on  a  separate  paper  and  filed 
in  the  cause,  and  shall  be  copied  into  tbe 
brief  of  appellant  or  plaintiff  in  error.  Such 
assigunents  of  error  shall  contain  the  title 
of  the  cause  and  of  the  court  from  which  the 
case  comes.  Eadi  error  relied  upon  shall  be 
stated  in  a  separate  paragraph. 

VIL  BRIEFS. 

1.  Must  file  brief;  contents  of.  Counsel 
shall  not  be  heard  in  this  court  unless  a  brief 
shall  be  first  filed  with  the  clerk  in  accord- 
ance with  these  niles.  All  briefs  shall  con- 
tain a  statement  of  the  case  and  facts,  a  copy 
of  the  assignment  of  errors  where  assign- 
ment of  errors  is  required  to  be  filed,  points 
made  and  the  argument  and  authorities 
thereunder.  The  briefs  of  the  parties  shall 
be  signed  by  their  respective  attorneys. 

2.  Where  the  law  does  not  require  printed 
abstracts  of  record  to  be  filed,  briefs  of  the 
parties  need  not  be  printed,  but  may  be  type- 
writteh.  Under  such  circumstances  five  cop- 
ies of  brief  of  appellant  or  plaintiff  in  error. 
In  dvll  cases,  shall  be  filed  with  tbe  derk 


Digitized  by  Google 


GODRT 


BUIiEa 


xiz 


Tvlthin  thirty  days  after  filing  assignments  of 
errw,  and  In  crtaidnal  casra  wittiin  tbirty 
days  after  flling  transcript  of  record.  In 
such  cases  r^ly  brief  of  appellant  or  plain- 
tiff in  error  may  be  filed  within  ten  days  aft- 
er service  of  brief  of  appellee  or  defendant 
In  error. 

3.  Typwrinen  brief  of  the  appeUee;  filing 
eervice.  The  appellee  or  defendant  in  error, 
in  cases  where  typewritten  briefs  may  be.  fil- 
ed, shall  file  five  copies  of  his  brief  with  the 
clerk  within  thirty  days  after  being  serred 
with  brief  of  appellant  or  plaintiff  In  error, 
and  within  fire  days  therefrom  serve  one 
copy  thereof  upon  the  adverse  party,  bis 
attorney  or  counsel. 

4.  Printed  Bmefs.  a.  Printed  when.  In 
all  cases  where  the  law  requires  a  printed 
abstract  of  record  to  be  filed  in  this  court,  the 
briefs  of  the  parties  ^all  be  printed. 

b.  How  to  J>e  printed.  The  briefs  shall  be 
legfbly  printed  with  black  ink,  on  white  paper 
of  good  quality,  properly  paged  at  the  top, 
with  margins  at  the  oul^r  edge  of  the  page 
of  at  least  one  and  one-half  inches  In  width. 
The  printed  page  shall  be  seven  inches  long 
and  three  and  one-half  Inches  wide  and  the 
paper  i>age 'shall  be  seven  inches  wide  and 
ten  and  one-half  Inches  long.  Each  printed 
brief  shall  be  properly  bound  with  a  paper  or 
cloth  cover  on  which  shall  be  printed  the  ti- 
tle of  the  court  and  cause,  the  number  there- 
of and  the  name  of  the  attorney  for  the  party 
filing  the  same. 

a  Filing  by  appellant;  number  of  copies; 
service  of.  Ten  copies  of  the  printed  brief 
shall  be  filed  with  the  clerk  by  appellant  or 
plaintiff  in  error  within  thirty  days  after  the 
asslgnmeat  of  errors  is  filed  In  the  office  of 
the  clerk.  Two  copies  thereof  shall  be  serv- 
ed on  the  adverse  party,  his  attorney  or  coun- 
sel, within  five  days  after  filing  the  same. 

d.  Antwer  brief;  filing;  tcrvice.  Appellee 
or  defendant  In  error,  within  thirty  days  aft- 
er being  served  with  briefs  of  appellant  or 
plaintiff  In  error,  shall  file  ten  copies  of  his 
brief  with  the  clerk  and  within  five  days 
thereafter  serve  two  copies  thereof  upon  the 
adverse  party,  his  attorney  or  counsel. 

5.  Reply  brief.  Api>ellant  or  plaintiff 
error  may  file  a  rc^ly  brief  within  ten  days 
after  being  served  with  bri^  of  appellee  or 
defendant  in  error.  Ten  copies  thereof  shall 
be  filed  with  the  clerk  and  service  thereof 
made  on  the  adverse  party  as  in  other  cases. 

a.  Failure  to  serve  or  file;  penaltiea. 
When  appellant  or  plaintiff  In  error  fails  to 
file  and  serve  his  brief  as  required  by  these 
lilies,  appeUee  or  defendant  In  errpr  may 
liave  the  caae  dismissed  or  submit  it  on 
bri^i  When  appellee  or  defendant  in  error 
fails  to  file  or  serve  his  briefs  as  required 
herein  and  the  brle£s  of  appellant  or  plaintiff 
In  eiT«  have  been  filed  and  served  in  accord- 
ance with  these  rples.  appellant  or  plaintiff 
In  error  may  sabmit  the  cause  and  the  other 
party  Bdiall  not  be  heard.  Cases  wlU  be  con- 


sidered by  the  oourt  any  time  after  jmisdlc- 
tton  attaches  tor  the  purpose  of  enforcing 
this  rul& 

7.  Oraniinff  extension  of  time  to  file.  By 
consent  of  the  parties,  or  for  good  cause 
shown  before  the  time  allowed  for  filing 
briefs  baa  expired,  the  court,  or  a  josuce 
thereof  in  recess,  may  extend  the  time  for 
filbig  briefs. 

8.  That  where  no  other  provision  Is  made 
by  these  rules  for  the  number  of  copies  of 
briefs  to  be  filed  In  this  court  and  service 
thereof,  briefs  may  be  typewritten  and  five 
copies  thereof  shall  be  filed  In  this  court  and 
one  copy  thereof  shall  be  served  on  the  ad- 
verse party,  his  attorney  or  counsel,  as  pro- 
vlded  in  othar  cases. 

yill.  ORAL  ABOUME3NTS. 

1.  Session*  of  court.  Sessions  of  the  court 
for  the  purpose  of  hearing  oral  arguments 
shall  be  hdd,  beginning  with  the  second  Wed- 
nesday in  January  and  the  first  Monday  In 
May  and  September  of  each  year. 

2.  Oases  when  heard.  All  cases  on  the  cal- 
endar, except  cases  advanced  as  hereinafter 
provided,  sball  be  heard  when  reached  In  the 
regular  call  of  the  docket,  and  in  the  order  In 
which  they  are  set 

3.  Advancing  certain  cases.  Criminal  cas- 
es and  cases  which  lnv<dve  or  affect  some 
matter  of  general  public  Interest  or  policy 
may  be  advanced  by  leave  of  the  court  on 
motion  of  either  party. 

4.  Cases  invoMnff  same  question,  Jieard 
together.  Two  or  more  cases  involving  th^ 
same  question,  by  leave  of  the  court,  may  be 
heard  bother,  but  must  be  argued  as  one 
case. 

5.  Application  for.  Upon  written  applica- 
tion of  either  party  In  any  case,  the  court 
will  set  It  down  for  oral  argument,  if  the  ap- 
plication is  made  within  the  time  allowed  for 
filing  briefs;  otherwise,  the  court,  In  its  dis- 
cretion, win  refuse  the  ai^cation. 

e.  Vo  application  or  order  for  argument, 
oourt  considers  case  on  briefs.  In  ail  cases 
in  which  8ppUcatt<Ri  for  oral  arguments  has 
not  been  made  or  granted  and  in  which  the 
court  has  not  ordered  oral  arguments,  the 
court  will  consider  and  determine  the  cases 
upon  the  briefs  filed  by  the  parties. 

7.  Ordering  oral  argument.  The  court  will 
order  oral  arguments,  without  application, 
in  all  cases  in  which  it  deems  sodi  argn* 
menta  are  essential  or  necessary, 

8.  Notice  to  attorneys.  Attorneys  of  rec- 
ord on  each  side  of  all  cases  will  be  given  five 
days  notice  by  mail  of  the  date  set  for  hear- 
ing oral  arguments,  in  conformity  with  sec- 
tion 3  of  rule  1  hereof. 

9.  Arguments  limited;  number  of  attorneys 
to  be  heard.  Arguments  will  be  limited  to 
one  hour  on  each  ^de,  unless  the  time  Is  ex- 
tended by  special  leave  of  the  court  Not 
more  than  two  counsel  on  each  side  shall  be 
permitted  to  speak. 
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10.  Openlno  and  oloshiff.  The  appellant  or 
plaintiff  In  error  sliall  be  entitled  to  open  and 
close  ttie  argument.  When  there  are  cross 
appeals,  they  shall  be  argued  as  one  case  and 
the  plaintiff  in  the  court  below  stiall  be  en- 
titled to  open  and  close  the  argument. 

11.  Di»mia»ed  tchen  parties  not  ready  to 
argue.  When  a  case  Is  called  for  oral  ail- 
ment at  two  consecatlve  sessions  and  neither 
party  Is  prepared  to  argue  it  at  the  second 
sessi<m,  the  cause  will  be  dismissed  at  the 
cost  of  appellant  or  plaintiff  in  error,  unless 
suffld^t  cause  Is  shown  for  further  postr 
ptmement,  or  unless  the  cause  be  submitted 
on  briefa 

IX.  RB-HBARINOS. 

1.  Time  of  fiUnff.  A  motion  for  re-hearlng 
may  be  fll^  any  time  within  twenty  days 
after  rendition  of  Judgment  in  this  court 

2.  dontentt  of.  Motions  for  re-hearlng 
shall  distinctly  ^<Aat  out  that  some  question 
■decisive  of  the  cause  and  duly  submitted  by 
counsel  has  been  over-looked  by  the  court,  or, 
that  the  decision  of  the  court  is  in  conflict 
with  some  controlling  decision  or  provision 
by  statute  to  whidi  the  attention  of  the  court 
was  not  called  through  inadvertence  or  neg- 
lect of  counsel. 

3.  Such  motions  shall  be  supported  by 
printed  or  typewritten  briefs  at  the  option 
of  the  party  filing  same,  and  five  copies  there- 
of shall  be  filed,  with  said  motion,  in  this 
court  and  one  cc^y  thereof  shall  be  served 
as  In  other  cases  provided  by  these  rules. 

4.  Pleading  to.  The  party  upon  whom 
such  motion  and  brief  is  served  may  within 
five  days  thereafter  demur  to  the  motion^ 
move  to  strike  the  same  or  file  an  answer 
brief  thereto. 

6.  Forfeiting  right  to  attack  granting  of; 
when.  Failure  to  resist  or  attack  the  motion 
shall  forfeit  the  right  of  the  party  to  raise 
any  question  on  re-hearlng  as  to  the  right  or 
propriety  of  granting  the  motion. 

6.  Granted  only  on  pointg  urged.  Re-hear- 
ings when  granted  at  all  shall  be  granted.  <mly 
upon  such  points  as  are  made  and  urged  in 
the  motion  therefor. 

7.  Oral  argumentt  tohen.  Oral  arguments 
on  motions  for  re-bearing  shall  be  granted 
only  when  a  Justice  who  concurred  in  the 
Judgment  desires  It,  and  a  majority  of  the 
court  determines  that  it  is  necessary. 

X.  R£MOVAIi  FROM  STATE  CORPORA- 
TION COMMISSION. 

Brief*.  When  any  cause  Is  removed  from 
the  State  Corporation  Conunisslcm  to  this 
court  and  docketed,  1^  party  against  whom 
the  order  has  been  entered,  dull  file  five  0(q>- 
ies  of  a  typewilttm  ov  printed  brief  with  the 
cleA  of  this  court  and  serve  a  co^  of  the 
same  upon  the  <^;KMite  ^r^  or  his  attor- 
ney within  thirty  C3(9  days  fnnn  the  date  of 
filing  of  such  (vder  of  removal  In  tiie  clerk's 
office.  The  opposite  party  shall  file  and  serre 


briefs  in  like  manner  within  thirty  (30)  days 
thereafter.  Reply  briefs  shall  be  filed  and 
served  within  ten  (10)  days  thereafter,  where- 
up<»i  said  cause  shall  be  placed  upon  the 
calendar  for  hearing. 

XI.  8BBTICE  OF  PAPBRS. 

1.  Service  of  papers  shall  be  made  In  the 
manner  provided  by  law  for  service  in  the 
district  courts,  except  as  herein  otherwise 
provided,  and  proof  of  service  of  briefs,  mo- 
tions and  all  other  i)aper8  shall  be  made  by 
certificate  of  the  attorney  causing  the  service 
to  be  made  or  the  affidavit  of  the  person  mak- 
ing the  same,  the  certificate  to  be  filed  with 
the  clerk  of  this  court 


XII.  MOTIONS. 
1.  AU  motions  shall  be  reduced  to  writing. 

XIIL  APPEALS  OR  WRITS  OF  ERROR 
PROSECUTED  FOE  DELAY. 

1.  Ca*e»  prosecuted  lor  delay;  damages. 
In  cases  where  appeals  or  writs  of  error 
prosecuted  to  this  court  shall  delay  the  pro- 
ceedings on  the  Judgment  of  the  district  court 
and  it  sliall  appear  that  the  appeal  was  tak- 
en or  the  writ  of  error  sued  out  merely  for 
delay,  damages  shall  be  awarded  to  ap[>eUee 
or  defendant  In  error  at  the  rate  of  ten  ptf 
cent  of  the  amount  ot  the  Judgment 

XIV.  COSTS. 

1.  Costs  typewr\tt&%  transcripts.  There 
shall  be  taxed  as  costs  In  every  case  ten  cents 
per  folio  for  the  original  transcript,  and 
three  cents  per  folio  Ux  each  addlticmal  c<w 
thereof. 

2.  Costs  printing  the  abstract.  There  shall 
be  taxed  as  costs  for  printing  the  abstract  of 
record  its  actual  reasonable  cost,  not  to  ex- 
ceed twenty  cents  per  folio:  Provided,  how- 
ever, that  the  clerk  at  this  court  shall  not 
tax  ccffits  for  printing  the  abstract  of  record 
in  any  case,  unless  the  party  filing  the  same 
shall  have  first  filed  with  the  clerk  a  receipt- 
ed bill  for  the  printing  of  the  abstract 

3.  Cost  binding  record.  There  shall  be  . 
taxed  as  costs  In  every  case  filed  In  this  court, 
where  printed  abstract  of  record  is  required, 
for  binding  the  alntract  of  record  and  briefs 
for  the  purpose  of  preserving  them^  a  sum 
not  in  excess  of  two  dollara. 


XV.  MANDATE. 

1.  Mandate  issues  when.  Upon  d^al  of 
8  petltlfMi  for  re-hearing,  or  if  within  twaty 
days  after  a  decision  no  petition  for  re-hear- 
lng is  filed,  a  mandate  shall  Issue  to  the  court 
below,  as  the  cause  may  require,  for  execu- 
tion, upon  tibe  payment  by  either  party  of 
the  costs  incurred  In  this  court 
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XrX.  8UPERSEDBAS— STAT  OF  EXECU- 
TION, 

1.  Attve  praecipe  for  writ  of  enot  Is  filed, 
If  the  plaintiff  In  error  within  the  time  11m- 
ited  by  law  after  rendition  of  Judgment  In 
the  court  below,  shall  file  the  bond  required 
tor  supersedeas  <Hr  stay  of  execution,  the 
^erk  ol  this  court  shall,  upon  ai^roring  such 
bond,  immediately  oertU^  the  fact  of  his 
having  recefred  and  approved  said  bond  to 
the  clerk  ot  the  district  court  wherein  the 
Judgment  was  rendered,  and  thereafter  ex- 
ecution at  the  Judgmmt  shall  be  stayed  until 
the  decision  of  this  court  Is  had  in  the  prem- 
ises. If  execution  shall  baTe  Issued  fnnn  the 
district  court  upon  its  Judpnent  befwe  the 
said  certificate  of  the  deift  of  this  court  is 
receired,  the  Judge  of  snch  district  court 
shall  supersede  the  aeeution  of  such  Judg^ 
ment  npcm  application  fjt  any  Interested  par> 
ty,  but  such  party  shall  be  required  to  lodge 
the  writ  (tf  error  in  the  district  court  and  to 
produce  the  said  certlflcate  of  the  clerk  of 
this  court  before  he  shall  have  any  super- 
sedeas. 

XVn.  PREROQATIVE  WRITS. 

1.  ApmcATiON.  CoiUenU  of.  In  any  ap- 
plication made  to  the  court  for  a  writ  of 
babeas  corpus,  mandamus,  quo  warranto,  or 
for  any  prerogative  writ  to  be  Issued  in  the 
exercise  of  Its  original  Jurisdiction  and  for 
whl<dt  an  application  might  have  been  law- 
fully made  to  8<nne  other  court  in  the  first 
instance,  the  petition  diall,  in  addition  to 
the  necessary  matter  requisite  by  the  rules 
of  law  to  support  the  application,  also  set 
forth  the  drcomstances  which.  In  the  opin- 
ion of  Uie  applicant,  render  It  necessary  or 
prc^r  that  the  writ  should  Issue  originally 
from  this  court,  and  not  from  such  other 
court,  and  the  snfflcl^icy  or  Insufficiency  of 
such  circumstances  so  set  forth  in  that  be- 
half will  be  determined  by  ttie  court  in 
awarding  or  refusing  the  application.  In 
case  any  court,  Justice  or  other  officer,  or  any 
board  or  other  tribunal.  In  the  dlschai^  of 
duties  of  a  public  character,  be  named  In 
the  application  as  respmdent,  the  petition 
shall  also  disclose  the  name  or  names  of  the 
real  par^  or  parties,  if  any,  in  Interest  or 
whose  Interest  would  be  directly  affected  by 
tlie  proceedings,  and  in  each  case  it  cihall  be 
the  duty  of  the  epidicant  obtaining  an  order 
fw  any  such  writ,  to  s»ve  or  cause  to  be 
served  upon  sucSi  party  or  parties  In  inter* 
est,  a  true  cc^y  of  the  petition  and  of  the 
writ  issued  thereon,  and  to  file  in  the  office  of 
the  clerk  of  this  court  evidence  of  such 
servlca 


2.  Pbohibitxoit.  Pettttona;  eonteiUt. 
Writs  of  prohibition  shall  be  applied  for  upon 
petition  duly  verified  In  the  manner  required 
for  the  verification  of  petittons  In  other  cases. 
SatSx  petition  shall  state  in  concise  form  the 
grounds  upon  which  the  ai;q>llcatlon  la  made 
and  shall  be  presented  to  the  court,  or  a  Jus* 
tlce  thereof.  If  the  cause  shown  appears  to 
the  court  or  Justice,  to  be  sufficient,  a  writ 
shall  thereapon  Issue,  wbldi  shall  command 
the'  respondent  to  desist  and  refrain  from 
further  proceedings  in  the  acti<m  or  matter 
specified  therein  until  the  farthw  order  of  the 
court  thereon,  and  to  show  cause  on  some  day 
to  be  fixed  In  the  writ,  why  he  should  not  be 
absolutely  restrained  and  prohibited  from 
any  further  proceedings  in  sucA  action  or 
nuttcer. 

8.  Answbr-Dat.  The  court  or  Justice 
shall  In  said  .writ  designate  the  answer-day 
and  direct  the  manner  o£  sarvioe  thereto:  Fro- 
Tided,  howeror,  the  day  fixed  for  the  answer 
of  Ow  VKTty  to  whom  tlie  writ  Is  directed 
shall  not  be  less  than  ten  days  after  service 
shall  be  made;  and  provided  further,  sudi 
service  shall  be  by  copy  of  Oie  writ. 

4.  PLE40IN0  TO  Wbit.  To  the  writ  issued 
in  accordance  with  Sec.  3  of  this  rule,  an  an- 
swer shall  be  made  by  the  party  against 
whom  the  writ  issues:  Provided,  however, 
that  In  lieu  of  such  answer  such  party  may 
by  demurrer  or  motion  question  the  sufficien- 
cy of  the  petition  filed,  subject  to  the  rules 
of  pleading  governing  other  proceedings  un- 
der the  Code  of  Glvll  Procedure. 

5.  Heabino.  Upon  the  filing  of  the  answer 
of  the  respondent,  the  court  shall  set  a  day 
for  the  hearing  of  the  application  for  the 
writ  and  also  fix  a  day  for  pleading  to  such 
answer,  If  such  pleading  is  not  already  filed. 
Upon  such  hearing,  the  parties  may  introduce 
such  evidence  by  affidavits,  original  files  of 
the  trial  court  or  otherwise  as  they  may  de- 
sire or  as  may  be  required  by  this  court 

6.  JuDQUENT  or  THE  CoTTBT.  The  court, 
after  hearing  the  proofs  and  allegations  of 
the  parties,  shall  render  Judgment,  either 
that  a  writ  of  prohibition  absolute,  restrain- 
ing the  respondent,  shall  Issue,  or  that  such 
writ  be  denied,  and  may  make  and  enforce 
such  order  In  relation  to  costs  and  charges 
as  may  be  de^ed  Just. 

7.  ClBSTioKAnz.  AppUcatim;  terviee  and 
return.  Writs  of  certiinrari  6hall  be  allowed 
upon  application  thertfor  tn  writing  duly 
verified,  unless  the  facts  be  admitted  by  the 
opposite  party.  Such  writ  shall  be  served 
and  made  returnable  in  sudi  manner  and 
within  such  time  as  the  court  shall  order. 
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Rules  Concerning  Admission  to  the  Bar 


I. 

That  no  an>Ilcai)t  for  examination  shall  be 
recoDUQ ended  for  admission  and  license  to 
practice  before  the  Supreme  Court  of  the 
state  of  New  Uexico^  unless  sudi  ai^Ucant 
shall  bare  a  general  aTerage  <tf  Mven^  per 
centum  in  his  examination. 

IL 

That  no  InformatiiHi  r^arding  the  exam- 
ination of  a  candidate,  shall  be  dlTolged  to 
the  candidate  or  to  any  other  person,  other 
than  wbethw  soCh  candidate  has  passed  or 
failed. 

in, 

niat  members  of  the  Board  of  Bar  Dxam- 
Iners  shall  not  coach,  teach,  snpervlse  or  in 
any  manner  assist  any  student  or  applicant 
for  the  bar  examlnatton  in  the  C(»idact  of  his 
studies  and  la  the  in-^iaratton  for  admis- 
sion to  the  bar. 

IV. 

Tliat  hereafter  all  applicants  for  examina- 
tion and  for  admission  to  the  bar  on  certifi- 
cate must  file  their  applications  together  with 
all  necessary  pai)er8  with  the  secretary  of 
the  board,  at  Santa  V6,  not  less  than  thirty 
days  before  the  time  set  tax  holding  examina- 
tions. 

That  with  reference  to  section  340,  Code 
1915,  applicants  for  admission  without  exam- 
ination must  have  practiced  three  years  Im- 
mediately prior  to  the  flUng  of  the  appHca- 
ti<m  and  a  proper  certificate  other  than  the 
certtQcate  of  the  applicant,  shall  be  tequired 
to  show  such  fact 

V. 

That  no  appllcatl<m  shall  hereafter  be  ctm- 
sldered  unless  the  fee  prescribed  by  law  ac- 
company the  application ;  and  It  shall  be  the 
duty  ot  the  secretary  of  the  board  to  so  no- 
tify any  applicant  failing  to  remit  the  fee 
with  the  application  aa  provided  by  statute. 

VL 

That  BO  toxm  of  appUeattim  be  Iwned  by 
the  Board  of  Bar  Examiners,'  but  applicants 
shall  inepare  aame  In  accordance  with  the 
prorlslcHiB  of  secticai  SS8,  Code  1819,  and  the 
said  form  as  prq^red  shall  constitute  part 
of  the  examination  of  anAicant 

VII. 

That  an  applicant  who  has  taken  exam- 
ination twice,  aa  prescribed  by  law.  and  fail- 
ed, shall  not  be  permitted  to  again  become  an 
applicant  until  two  years  aftw'  his  last  taSli- 


nre,  and  that  he  shall  then  file  a  new  applica- 
tion and  take  the  wh<^e  examination  as  pre- 
scribed  by  law. 

VUL 

That  wltlt  refmence  to  section  841,  Code 
191S,  all  applicants  who  bare  not  studied 
law  two  years  In  some  reputable  law  school 
or  who  have  not  studied  law  in  ttie  office  of 
seme  member  of  the  bar  of  this  state,  for  at 
least  two  years,  continuously  and  diligently, 
shall  not  be  permitted  to  take  tbe  examlna- 
tlon  for  admission  to  the  bar. 

IX. 

Students  of  the  law  preparing  for  admls- 
slon  to  the  bar  of  the  state  by  study  In  the  of- 
fice of  a  member  of  the  bar  of  the  state, 
shall,  at  the  initiation  of  his  said  study,  file 
a  certificate  with  the  secretary  of  the  Board 
of  Bar  Examiners,  which  certificate  shall 
show  the  place  and  time  of  birth  of  the  ap- 
plicant, his  place  of  residence  for  five  years 
next  preceding,  the  ext^t  and  nature  of  his 
academic  education  and  where  It  was  r&- 
ceived,  the  name  and  address  of  the  lawyer 
with  whom  be  proposes  to  study  and  a  cer- 
tificate from  such  lawyer,  as  to  his  willing- 
ness and  ability  to  give  the  student  proper 
direction  and  supervision  In  his  studies.  At 
Intervals  of  six  months  after  such  student 
has  filed  such  certificate,  the  lawyer  with 
whom  he  Is  studying  shall  certify  to  the  sec- 
retary of  the  Board  of  Bar  Examiners,  the 
amount  <tf  time  devoted  by  such  student  to 
the  study  of  the  law  and  the  subjects  cover- 
ed ther^y. 

X. 

That,  unless  otherwise  announced,  the 
Board  of  Bar  Examinei^  shall  h<dd  an  ^am- 
Inatlim  at  Santa  S%  (m  the  second  Tuesday 
of  August  of  each  year,  In  addition  to  the 
examlnati<ni  in  January  as  prescribed  by  law. 

xi: 

That  no  temporary  license  shall  be  grant* 
ed  an  applicant  therefor  unless  such  appli- 
cant shall  have  filed  with  the  Board  of  Bar 
Examiners  his  application  tot  admission  to 
the  Supreme  Court 

XXL 

That  the  form  of  the  temporary  license  Is* 
sued  by  the  various  district  courts  be  chang- 
ed so  as  to  conform  with  section  351,  Code 
1915,  and  that  the  several  district  clerks  re- 
port at  once  to  the  secretary  of  the  Board  of 
Bar  Examiners  whenever  and  to  whom  such 
temporary  licenses  may  have  been  granted* 
as  provided  by  law. 


Digitized  by 


CASES  REPORTED 


Page 

A.  G.  Houston  Lnmber  Co.  t.  Hunt  (Kan.)  654 

Ackerson  t.  National  Zinc  Co.  (Kan.)  G30 

Adair,  Blrod  t.  (Oil.)  660 

Adams.  City  of  Sacramento  V.  (CaL)  908 

Adams,  Missouri,  O.  &  G.  R.  Co.  t.  (Okl.)  200 

Adams,  PelUer  v.  (Cal.)  90S 

Adams,  Pevehouse  t.  (Okl.)   65 

Akin  T.  Bonfils  (Okl.)  678 

Akin,  Pioneer  Canal  Co.  T.  (Wye)  890 

Albee,  Thielke  v.  (Or.)  793 

Albright  v.  Blalock  (Okl.)  682 

Aldred  r.  Ray  (Okl.)  664 

Alexander  v.  American  Nat.  Bank  (OkL)  130 

Alexander,  Bigham  t.  (OkL)  644 

Alexander,   First  Bank  of   Maysville  t. 

(Okl.)    646 

Alexander,  Johnson  t.  (OkL)  627 

Alexander  t.  Kingfisher  (OkL  Cr.  A'pp.)  209 
Alexander  r.  State  (Okl.  Cr.  App.)  619 


Alexander  Dnu  Co.  t.  0>DeU  (Okl.) ....  114 
Algpdones  Land  &  Town  Co.  t.  Frank  (N. 

M.)   ;  ...1032 

Allen,  Gordon  t.  (Okl:)  1176 

Altman,  Edmonds  v.  (Wash.)  1082 

Altnraa  School  Diat,  W.  P.  Puller  &  Co.  T. 

(Cal.  App.)   748 

American  Bonding  Oo.,  Oklahoma  Sash  & 

Poor  Co.  V.  (Oil.)  1151 

American  Nat  Bank,  Alexander  v.  (Okl.) . .  130 
American  Nat  Ins.  Co.  t.  Donahue  (Okl.)  819 
American  Surety  Co.  of  New  York,  City  or 

Portland  t.  (Or.f.   786 

Anaconda  Copper  Min.  Co.  t.  Pilot-Butte 

Min.  Co.  (Mont)  1006 

Anderson  v.  Freeman  (Wash.)  807 

Anderson,  Kennedy  t.  (Wash.)  S19 

Anderron,  Voris  v.  (Okl.)  291 

Annis,  Graham  v.  (Cai.  App.)  981 

Antunez,  People  v.  (CaL  App.)  963 

Armstrong  t.  Bankiog  Trust  Co.  (Ken.). . .  507 

ArmBtronx,  Ogle  v.  (Okl.)  1139 

Arnold,  Continental  Gin  Co.  t.  (OkL)  160 

Arthur  v.  Horwege  (CaL  App.)  980 

Ascarate.  State  v.  (N.  M.)  1036 

Atchison,  T.  &  S.  F.  R.  Co.;  Balloa  v. 

(Kan.)   497 

Atchiaon,  T.  ft  S.  F.  B.  C^,  Emery  t. 

(Kan.)  ....534 

Atchison,  T.  ft  S.  F.  R.  Co.  T.  Fenton,  two 

cases  (Okl.)  1130 

Atteberry,  Harrington  v.  (N.  U.)  1041 

Atwood  T.  Massey  (Okl.)  629 

Avery  t.  Howell  (Kan.)   632 

Avery  t.  Nichols  (Kan.)   667 

Awad,  Bouqaot  t.  (OkL)  1104 

Bailey  v.  Baker  (CJal.  App.)   242 

Bailey,  Megginson  t.  (Okl.  Cr.  App.).. ..1165 

Baiid  T.  Stanley  (Okl.)  857 

Baker,  Bailey  v.  (CaL  App.)   242 

Baker  v.  Leavitt  (Okl.) .  .V.  1099 

Baldwin,  Munson  t.  (Wash.)  833 

Ballew  V.  Patrick  (OkL)  675 

BaUew  T.  Scholto  (Okl.)  645 

Balloa  T.  Atebiwni,  T.  ft  S.  F.  R.  Co. 

(Kan.)   497 

Banking  Trust  Oo.,  Armstrong  v.  (Kan.) . .  607 

Banoister,  Head-Berry  Co.  v.  (OkL)  669 

Barnes  v.  Creneral  Acc,  Fire  ft  Life  Aasar. 

Corp.  (Kan.)   489 

Barnes  t.  Spencer  (Or.)   47 

Bamett.  MiUer      (OkL)  641 

Bametfs  Elstate.  In  re  (Okl.)  653 

Barrett,  Morgan  T.  (Ariz.)  449 


Bartolini  T.  Grays  Harbor  Ry.  ft  Light  Co. 

(Wash.)    4 

Baugh  T.  Hudson  (OkL)  289 

Beasley,  Gulf,  C.  ft  S.  P.  R.  Co.  v.  (OtU.  .1155 
Beatty  t.  Clark  Colony  Water  Co.  (CaL 

„App.)   989 

Beatty  t.  Clark  Colony  Water  Co.  (C^ 

App.)   890 

Beatty  t.  Clark  Golouy  Water  Co.,  two 

cases  (CaL  App.)  991 

Beckett  t.  Petaloma  (CaL)   20 

Bell.  Ex  parte  (Cal.  App.)  240 

Bell,  West  Tulsa  Belt  R.  Co.  ?.  (OUJ....  622 

Berry  v.  Stillwater  (OkL)  870 

Bette  T.  Wyatt  (CaL)  949 

Betto's  Estate.  In  re  (CaL)  949 

Bigham  T.  Alexander  (OkL).  644 

Big  Laramie  River,  In  re  (Wyo.)  890 

Bilby  V.  Stewart  (Okl.)  1178 

Birdsall.  VorU  v.  (OkL).:  673 

Bimie  v.  La  Grande  (Or.)  415 

Black,  Harjo  t.  (OkL)  1187 

Blackfeather's  Estate,  In  re  (OkL)  839 

Blackwell  v.  McCaU  (Okl.)  815 

BladcweU  t.  Milam  (OkL).  817 

Blain,  Brake  v.  (OkL)  158 

Blair  T.  Blair  (Kan.)  544 

Blake,  Webber  v.  (Okl.)  109 

Blalock,  Albright  v.  (Okl.)  082 

Board  of  CVim'ra  of  Good  Road  Dist  No. 

1  of  Washington  County,  Fdtham  r. 

(Idaho)  662 

Bodamer,  Harlem  t.  (Colo.)   639 

Boling,  Shields  t.  (Okl.)  1139 

Bonfils.  Akin  v.  (OkL)  678 

Bonslett,  Raisch  Imp.  Co.  v.  (CaL  App.)..  747 

Boothe  V.  Dailey  (Kan.)  551 

B.  O.  Schucking  ft  Co.  v.  Young  (Or.)....  803 

Bose,  People  t.  (CaL  App.)  965 

Bouguot  V.  Awad  (OkL)  1104 

Bowers,  Ex  parte  (Or.)  412 

Bowers  t.  Grant  (Or.)  412 

Boyce,  (^Uaghan  v.  (Ariz.)  773 

Boyd,  (^ker  t.  (Wash.)  1076 

Boyd  T.  Tecumseb  State  Bank  (OkL)....  666 

Brake  v.  Blain  (OM.)   168 

Branting  t.  Salt  LaVe  City  (Utah)  995 

Bremerton  Water  ft  Power  Co.,  City  of 

Bremerton  v.  (Wash.).   372 

Brewer  t.  State  (OkL  Cr.  App.)  1166 

Brittain,  Hall  v.  (CaU   906 

Briiendine  t.  Union  Pac.  R.  Co.  (Kan.)  495 
Brought  V.  Redewill  Music  Co.  (Ariz.) . .  286 
Brown  t.  Connecticat  Fire  Ins.  Co.  of  Hart- 
ford, Conn.  (OkL)  173 

Brown  t.  Coppadge  (OUJ  817 

Brown,  Inc  T.  W.  P.  Fuller  ft  Co.  (CaL 

App.)   960 

Bruhwilder,  Woodward  v.  (OkL)  863 

Buckeye  Engine  Co.  t.  Cherokee  (Okl.)....  1166 

Bush,  State  v.  (Mont)  1022 

Buss  T.  Dye  (N.  M.)   74 

Butler  T.  Wilson  (Okl.)  828 

Byers  r.  Sharp  (OkL)  m 

Oadle  T.  McLimans  (Wyo.)  901 

Cain  V.  King  (Okl.)  1133 

Calchina,  McHargue  t.  (Or.)   00 

CaldwelL  Koykendall  t.  (Okl.)  874 

OHagban  t.  Boyce  (Ariz.)  773 

Calvert  State  v.  (Kan J   499 

~  -  (Okl.: 


Campbell  Prophet 


889 


_     .  .       .  tl)  

Campbell's  Automatic  Safety  Gas  Burner 
Cob  T.  Hammer  (Or.)  475 


1S8P. 


(xxiU) 


Digitized  by  Google 


XXIT 


163  PACIFIC  REPOBTEB 


Pftge 

Canddaria  t.  Colamblan  Nat  Lite  Ins. 

Co.  (Colo.)  447 

Cantrall,  Fretland  v.  <OrJ  479 

Carney,   Grand   Union   uiundry   Co.  t. 

(Wash.)   S 

Carpenter  v.  Mead  (OU.)  658 

Carr  t.  Seigler  (OkL)  141 

GaTTkm  t.  Carrion  (Okl.)  189 

Carstens  &  E:arle8  T.  Seattle  (Wash.)  1080 

Carter  v.  Sapulpa  &  L  K.  Co.  (OU.)....  853 

Carter,  State  v.lN.  M.)  271 

Case,  State  t.  (Wash.)  1070 

Catherine  Greek  DeTelopment  Co.,  Hall  r. 

(Or.)  ;   97 

Cayuga  Inv.  Co.,  Mahoney  Land  Co.  t. 

(Wash.)    308 

Central  Nat  Bank  of  Junction  City,  Jnnc- 

tion  City  r.  (Kan.),....   28 

Central  Nat.  Bank  of  Jonction  C^ty,  Junc- 
tion City  V.  (Kan.). ,.  1193 

Chambers,  Peairs  v.  (Cal.  App.)  410 

Chanosky  t.  State  (Okl.)  131 

Chapman  t.  £^rrell  (Kan.)  611 

Chapman  Valve  Co.,  City  of  Checotah  t. 

(Oki.)  133 

Charvoz  t.  New  State  Bank  (OkL)  849 

Chase  v.  Kalber  (Cal.  App.)  397 

Chaves,  New  York  Life  Ins.  Co.  v.  (N.  M.)  303 

Chenoweth  v.  Prewett  (Ariz.)  420 

Chicago.  M.  &  St  P.  B.  Co.,  Melzner  v. 

(Rlont.)   1019 

Chicago,  B.  I.  &  P.  R.  Ca  T.  Crider  (Okl.)  83 
Chicago,  B.  I.  &  P.  R.  Co.,  Robinson  v. 

(Kan.)   494 

Chicago,  R.  I.  A  P.  R.  Co.  v.  Sewall  (Okl.)  143 
Chicago,  R.  I.  &  P.  R  Co.  v.  State  (Okl.)  625 
Chicago,  R.  L  &  P,  R.  Co.  t.  Tiner  (Okl.)  857 
City  Council  of  City  and  County  of  Den- 
ver, People  v.  (Colo.)   690 

City  Nat  Bank,  Southwestern  Broom  & 

Warehouae  Co.  v.  (OkL)  204 

City  of  Ardmora  v.  Fowler  (OkL)  1117 

City  of  Bremerton  t.  Bremerton  Water  & 

Power  Co.  (Wash.)   372 

City  of  Checotah  t.  Cbapman  Talve  Co. 

(dkL?   :  133 

City  of  Cherokee,  Buckeye  Engine  Co.  v. 

(Okl.)   1166 

City  of  Columbus,  Martin  v.  (Kan.)  518 

City  of  Khig&sher.  Alexander  v.  (Okl.  Cr. 

App.)  209 

City  of  La  Grande,  Bimie  v.  (Or.)  415 

City  of  Muskogee,  Creek  Realty  Co^  v. 

(OkL)   180 

City  of  Muskogee.  Shaw  v.  (OkL)  180 

City  of  Oakland  r.  t^cific  Coast  Lumber  & 

Mm  Co.  (Cal.)  705 

City  of  Petahima,  Beckett  v.  (Cal.)   20 

City  of  Portland  v.  American  Surety  Co. 

of  New  York  (Or.)...  786 

City,  of  Sacramento  v.  Adams  (Cal.)  908 

Qty  of  Seattle,  Carstens  &  Earles  v. 

(Wash.)   1080 

City  of  Seattle,  HoUenbeck  v.  (Wash.)....  18 
City  of  Seattle,  Maplewood  Farm  Co.  v. 

(Wash.)   1061 

City  of  Seattle,  New  Seattle  Chamber  of 

Commerce  v.  (Wash.)  351 

City  of  Seattle.  State  v.  (Wash.)  336 

City  of  Stillwater,  Berry  v.  (Okl.)  870 

City  of  Tacoma  v.  Leigbton  (Wash.)  362 

City  of  Tacoma,  Walters  V.  JWash.)  311 

City  of  Wichita.  Dresser  v.  (Kan.)  1194 

Clanton  v.  Criteaer  (CaL)  459 

Clanton's  Estate  and  Guardianship,  lo  re 

(Cal.)    459 

Clark,  First  Nat  Bank  v.  (N.  M.)   69 

Clark,  Laffranchiai  v.  (Nev.)  250 

Clark,  People  v.  (CaL  App.)   719 

Clark,  People  v.  (Cal.  App.)  980 

Clark  T.  Townsend  (Kan)   555 

Clark  Colony  Water  Co.,  Beat^  T.  (CaL 

App.)    089 

Clark  Colony  Water  Co.,  Beatty  v.  (Cal. 

AppO   990 


Page 

Clark  Colony  Water  Ga,  Beatty  r.,  two 

cases  (CaL  App.)   991 

Cleal  V.  Higginbotham  (OkL)   64 

Cline  V.  De  Walt  (OkL)  142 

Cloukie  V.  Semple  (Wash.)  319 

Coach,  Mitchell  v.  (Or.)  478 

Cobb,  McDonald  v.  (Okl.)  138 

Ck)hb,  Okluhoma  Nat  Bank  v.  (Okl.)  134 

Cochran,  Woodcock  v.  (N.  M.)  273 

Cohn  T.  Federal  Const  Co.  (CaL)  916 

Colberfs  Estate.  In  re  (Mont)...  1022 

CoUas  V.  People  (Colo.)  224 

Colorado  Gold  Dredging  Co.  t.  Steams- 
Roger  Mfg.  Co.  (Colo.)  765 

Columbian  Nat  Life  Ins.  Co.,  Candelaria 

V.  (Colo.)  447 

Comanche  Mercantile  Co.  v.  McCall  Co. 

(Okl.)  675 

Comanche  Mercantile  Co.  t.  Northwestern 

Knitting  Co.  (OkL)  v  1158 

Commercial  Union  Assur.  Co.,  Limited,  of 

London.  Wever  v^Oki.)  1150 

Conley  T.  Greene  (Wash.)  1089 

Connecticut  Fire  Ins.  Co.  of  Hartford, 

Conn.,  Brown  v.  (Okl.)  173 

Connecticut  Fire   Ins.  Co.  of  Hartford, 

Conn.,  T.  George  (OkL)  116 

Continental  Gin  Co.  v.  Arnold  (OkL)  169 

Converse,  People  v.  (CaL  App.)  734 

Cook  V.  People  (Colo.)  214 

Cook,  Tupelo  Townsite  Co.  t.  (OkL)  164 

Cooper  V.  Ragsdale  (Kan.)  616 

Cooper  V,  Spring  Valley  Water-Co.  (CaL)..  636 

Coppadge,  Brown  v.  (Okl.)  817 

Corey,  Starbird  v.  (Colo.)  639 

CornelL  People  v.  (CaL  App.)  726 

Corrugated  Culvert  Co.  v.  Akers  Tp.  (Okl.)  623 
Coulter  Dry  Goods   Co.  v.  Wentworth 

(CaL)  ;  939 

Counta,  Ex  parte  (Nev.)   93 

Courtney  v.  Gibson  (OkL)  677 

Coweta  Hardware  Co.,  Ford  v.  (OkL)  865 

Cox,  Foster  v.  (Kan.)  513 

Cox.  Hart  v.  (Cal.)  391 

Cox,  Muskogee  Electric  Traction  Co.  v. 

(OkL)    125 

Cox  V.  Stambangh  (Kan.)  613 

Crawford  v.  Gordon  "(Wash.)  363 

Creech,  Welch  v.  (Wash.)  355 

Creed,  Grant  v.  (OkL)  1110 

Creek  Realty  Co.  v.  Muskogee  (OkL)  180 

Crider,  Chicago.  R.  I.  &  P.  K.  Co.  v.  (Okl.)  63 

Criteser,  Clanton  v.  (CaL)  459 

Crocker  v.  Boyd  (Wash.)  1076 

Crombie  v.  Crombie  (Wash.)  306 

Cromley,  Cunningham  v.  (OkL)  860 

Crouch  T.  Ross  (Wash.)   20 

Crouse  v.  Superior  Court  in  and  tor  I<os 

Angeles  County  (CaL  App.)  723 

Crump.  -Mackey  T.  (OkL)  1128 

Cully.  Palmer  v.  (Okl.)  164 

Cunningham  t.  Cromley  (OkL)  860 

Ctirrent  v.  People_(C!oloJ  684 

(hitler  T.  Keller  (Wash.)   16 

Dacono  Townsite  Co.,  Fusha  t.  (Colo.) . . .  226 

Daharsh,  Walker  v.  (OkL)  880 

Dahlmao  v.  Thomas  (Wash.)  1065 

Dailey,  Booths  t.  (Kan.)  651 

Dalton,  York  v.  (Or.)   60 

Daniels,  Moorehead  v.  (Okl.)  623 

Dannenburg  t.  Missouri  Pac.  R.  Co.  (Kan.)  604 

Darby  v.  Hlndmon  (Or.)   66 

Darling  Hospital  Ass'n,  SpreckeU  v.  (CaL 

App.)   718 

Daugherty  v.  Guntber  (Wash.)  336 

Davidson,  KnauCE  v.  (Ariz.)  767 

Davidson-Case   Lumber   Co.,   First  Nat 

Bank  v.  (OkL)   836 

Demarco,  George  W.  H.  White  Inv.  Co.  t. 

(Wash.)   1060 

Denver  &  B.  G.  B.  Co.,  Dye  v.  (Kan.)  602 

Denver  &  R.  G.  R.  C^..  Thomas  v.  (Colo.)  440 

De  Walt  Cline  v.  (OkL)  142 

DiaL  PeopU  T.  (CaL  AppO  970 


Digitized  by  GooQle 


OASES  BBPORTBD 


XXT 


Fag* 

Diamond  Match  Co.,  Rains  t.  (Cal.)  2B9 

Dikeman,  First  Nat.  Banb  v.  (Kan.)  559 

District  Court  of  Twdfth  Judicial  Dist 

in  and  for  Blaine  County,  State  T. 

(Mont.)   1019 

District  SdMwl  BwtA  for  School  Dist  No. 

1,  Richards  v.  (Or.)  482 

Donahue,  American  Nnt.  Ins.  Co.  T.  (OU.)  819 

Donahue  t.  Sweeney  (Cal.)  708 

Dou^as,  Guernsey  t.  (Cal.)  227 

Dowell,  White  v.  (OklJ  #'  1140 

Drake  t.  ^eka  R.  Co.  (Kan.)  639 

Dresser  t.  Wichita  (Kan.)  1194 

Druxman,  State  v.  (Wash.)  381 

Dubuque  Fire  9c  Marine  Ins.  Co.,  McCredie 

T.  (Obi.)   840 

Duckworth.  Martin  v.  (Kan.).*  505 

Dudley  t.  ^eggs  (Okl.)  1121 

Dunn  T.  Pnget  Sound  Traction,  Light  & 

Power  Co.  (Wash.)  ,  , . » .  .1050 

Dunphy  t.  St.  Mary's  Hospital  (ColoJ.*-*  89 

Dunphy's  WiU,  In  re  (Colo.)   89 

Durant,  Muskogee  Wholesale  Grocer  Co.  v. 

(Okl.)   142 

Dye,  Buss  v.  (N.  M.)   74 

Dye  T.  Denver  &  R.  G.  R.  Co.  (Kui.)....  602 
Dyer,  Reeves  &  Co.  v.  (Okl.)  850 

Earl,  St  Paul  Fire  &  Marine  Ins.  Co.,  of 

St.  PauL  Minn.,  y.  (Okl.)  867 

Eastman  Kodak  Ca,  Miinter  v.  (CaL  App.)  737 

Bdmonds  v.  Altman  (Wash.)  1082 

Edwards,  People  r.  (Cal.  App.)  975 

Ellerman,  Noll  v.  (Kan.).  .T:   492 

Ellsworth  v.  Trinkle  (Kan.)  543 

Ellsworth-Klaner  Const  Co.,  Orr  v.  (Kan.)  526 
El  Reno  Foundt?  &  Machine  Co.  v.  West- 
ern Ice  Co.  ((5bl.)  1107 

Elrod  T.  Adair  (Okl.).  660 

Emery  v.  Atchison,  T.  &  S.  F.  XL'  Co. 

(Kan.)   634 

Empire  Inv.  Co.  v.  Mort  (Cal.),.  236 

Engelbemeier  t.  Ullis  (Okl.)  877 

English,  Nile  Irr.  Diat  v.  (Colo.)  760 

Ervlng  V.  Jas.  H.  Goodman  &  0&  Bank 

(CaL)  946 

Evans,  Mason  v.  (OkL)  133 

Fairlawn  Cemetery  Ass'n  t.  Street  (Okl.)  637 
Farmers'  Hardware  &  Implement  Co.  v. 

Thacker  (Okl.)  1144 

Farmera*  State  Bank  of  Ames  Harp 

(OkL)   863 

Farmers'  State  Bank  of  Tuttie.  Hoblitt  t. 

(Okl.)   1154 

Farmers*  Union  Warehouse  &  Mercantile 

Co.,  Metzler-Hegsted  Lumber  Co.  v.  (Or.)  66 
Famsworth,  Northwestern  Mnt  Life  Ins. 

Co.  V.  (Colo.)   699 

Farquharson  v.  Wadkins  (Okl.)  1160 

Farr.  Live  Oab  Lumber  Co.  v.  (Cal.  App.)  741 

Farrell,  Chapman  v.  (Kan.)  511 

Farriss,  Reader  v.  (OkU  678 

Farms  v.  Reader  (Okl.)  682 

Farwell  Co.,  Napier  v.  (Colo.)  694 

Fay  Mercantile  Co.,  Oklahoma  Fire  Ins. 

Co.  V.  (Okl)   127 

Federal  Const  Co.,  Cohn  v.  {Cal.)  916 

Fell  V.  Prierson  (Cal.)  220 

Feltham  v.   Board  of  Com'ra  of  Good 

Boads  Dist  No.  1  of  Washington  Coun- 
ty (Idaho)   562 

Fenton,  Atchison,  T.  &  S.  F  R.  Co.  v..  two 

cases  (pkL)  1130 

FideUty  Trust  Co.,  United  States  Fidelity 

&  Guaranty  Co.  t.  (Okl.)  196 

Finley  v.  School  Dist  No.  1  of  Missoula 

County  (Mont)  1010 

First  Bank  of  MaysviUe  r.  Alexander 

(Okl.)    646 

First  Nat  Bank  r.  Clark  (N.  M.)   69 

First  Nat.  Bank  t.  Davidson-Case  Lumber 

Co.  (Okl.)   836 

First  Nat  Bank  v.  Dikeman  (Kan.)  559 

First  Nat  Bank,  Owen  t.  (Okl.)  1164 


Page 

First  Nat  Bank,  Pope  v.  (Okl.)  862 

First  Nat.  Banb  v.  Wilson  (OkL)  172 

Fites  V.  Marsh  (CaL)  926 

Fitzsimmons,  Stewart  v.  (Wash.)   20 

Flathead  County  State  Bank  Ingham 

(Mont)  1005 

Fleming  v.  Gill  (Colo.)   88 

Fleming,  State  v.  (Wash.)  847 

Ford  T.  Coweta  Hardware  Co.  (OkL)  865 

Forraythe,  Osbom  v.  (OkL)   207 

Foster  V.  Cox  (Kan.)  613 

Foster,  Waters  Pierce  Oil  Co.  v.  (Okl.) ....  169 

Fowler,  City  of  Ardmore  v.  (Okl.)  1117 

Frank,  Algodonea  Land  &  Town  Co.  v.  (N. 

M.)   ...1032 

Freeman,  Anderson  t.  (Wash.)  307 

FreUand  v.  Cantrall  (Or.)  479 

Frey  v.  McCune  (OkL)   109 

Friedman,  Hebrew  Home  for  Aged  Disabled 

V.  (Cal.)  018 

Friedman's  Estate,  In  re  (CaL)  018 

Frierson,  Fell  v.  (CaL)  229 

Froeming  v.  Stockton  Electric  B,  Co.  (CaL)  712 

Fullen  V.  Fullen  (N.  M.)  294 

Fuller  &  C^.  v.  Alturas  School  Dist  (CaL 

App.)    743 

Fuller  &  Co.,  J.  M.  Brown,  Inc.,  v.  (CaL 

App.)  960 

FulBom,  Lyons  v.  (OkL)  868 

Fulton.  Orr  t.  (OkL)  140 

£*usba  T.  Dacono  Townsite  Co.  (Colo.)..  226 

Galbraith  v.  Parker  (Ariz.)  283 

Galloway,  Whitehead  v.  (Okl.)  1101 

Garland,  In  re  (OkL)  153 

Garman,  McKay  v.  (Wash^  1082 

(iiarratt-Callahan  Co.   v.  Industrial  Acc. 

Commission  o(  California  (Cal.)  239 

Gates  V.  W.   B.  Hutchinson  Inv.  Co. 

(Wash.)   322 

Geis,  Kaiser  v.  (OkL)  148 

General  Acc^  Fire  &  Life  Assur.  Corp., 

BameffT.  (Kan^  489 

General  Electric  Go.  t.  Sapulpa  &  I.  R.  Go. 

(Okl.)    189 

George,  Connecticut  Fire  Ins.  Co.  of  Hart- 
ford, Connu,  V.  (OkL)  116 

George  W.  Hi  White  Inv.  Co,  v.  Demarco 

(Wash.)   1060 

German  Alliance  Ins.  Co.,  Wever  v.  (OkL)  1149 
German-American  Bank  v.  Hennis  (Okl.)  671 
German  American  State  Bank  v.  Goodrich 

(Kan.)   541 

German  Savings,  Building  &  Loan  Ass'n  T. 

Leavens  (Washl.  1092 

Geruert,  In  re  (OkL)  1164 

Gevers,  Wilken  v.  (OkL)  1175 

Gibson,  Courtney  v.  (Okl.)  677 

GiU,  Fleming  v.  (Coio.)   88 

Gin,  Union  Pac.  R.  Co.  v.  (Colo.)  762 

Gillin  V.  Hopkins  (CaL  App.)   724 

Glenwood  Lumber  Co.,  Woodard  v.  (Cal.)  951 

Goff  V.  Kelsey  (Or.).   103 

Golden,  Paris  v.  (Kan.)  628 

Goodman  &  Co.  Bank,  Erving  v.  (CaL)..  945 
Goodrich,  German  American  State  Bank  v. 

(Kan.)   541 

Gordon  v.  Allen  (OkL)  11T6 

CJordon,  Crawford  v.  (Wash.)  363 

(Sorrie  v.  Weiaer  Irr.  Dist.  (Idaho)  561 

Gottstein  v.  Lister  (Wash.)  595 

Gould  V.  Paxtou,  two  cases  (CaL)  957 

Gounagias,  State  v.  (Wash.)   9 

Grace  Darling-  Hospital  Ass'n,  Spreckels . 

V.  (CaL  App.)  718 

Graham  v.  Annis  (CaL  App.)  081 

Grand  v.  Eaaviner  (CaL  App.)  243 

Grand   Union   Laundry   Co.   t.  Carney 

(Wash.)    5 

Grant,  Bowers  v.  (Or.)  412 

Grant  v.  Creed  (OM.)   .lUO 

Grays  Harbor  By.  &  Ught  Co.,  Bartolini  t. 

(Wash.)    4 

Greene,  Conley  v.  (Wash.)  1089 

Greenleaf,  Leonard  v.  (N.  M.)  807 


Digitized  by 


Google 


xxri 


153  FAdETO  BEPOBTEB 


Fag* 

Greenlee  t.  Loa  Angeles  Trust  &  Savings 

Bank  (Cal.)  333 

Greenwood  lumber  Co.,  Wishkah  Boom  Co. 

T.  (Wash.)   867 

Greer,  Standard  Stone  Go.  v.  (Okl.)  640 

Guernsey  V.  Douglas  (Cal.)  227 

Guiry  Bros.   Wall  Paper  Co.,   Kern  T. 

(Colo.)    87 

Gulf,  C.  &  S.  F.  R.  Co.  V,  Beasley  (OW.).  ,1155 

Guntber.  Daugherty  t.  (Wash.)  336 

Gust  V.  Judd  (Wash.)  309 

Hackler.  PhUtips  v.  (Okl.)  863 

Hale  T.  MarshaU  (Okl.)  :  167 

Hall  T.  Brittain  (CaL)  906 

Hall  T.  Catbezliie  Cre^  DeTelopment  Co. 

(Or.)   97 

Halsey,  Springfield  Fire  &  Marine  Ins.  Co. 

V.   (OkL)   145 

Hammer,  Campbell's  Automatic  Safety  Gas 

Earner  Co.  v.  (Or.)  475 

Hammond  Lumber  Co.  v.  Willis  (Cal.)....  947 

Hampton  v.  Lynch  (Okl.)  1119 

Hankins  v.  Williamsburg  City  Fire  Ins. 

Co.  (KanO  491 

Hanson  v,  Shelburne  (Wyo.)...  899 

Hanson,  Somen  v.  (Or,)   43 

Hare,  State  t.  (Or.)  790 

Harjo  v.  Black  (Okl.).  1137 

Harlem  v.  Bodamer  (Colo.)  539 

Harp,  Farmers'  State  Bank  of  Ames  t. 

(Okl.)   ,  863 

Harrington  v.  Atteberry  (N.  M.)  1041 

Harris  T,  State  (Wyo.)  881 

Harris'  Guardianship,  In  re  (Ariz.)  422 

Hart  V.  Coi  (Cal.)   391 

Hartman,  Vansant  t.  (Wash.)  1062 

Hartnett  v.  St.  Louis  Min.  &  Mill.  Co.  of 

Montana  (Mont.)  437 

Hartwell,  Ex  parte  (Oal.  App.)   730 

Hathaway  v.  Hoffman  (Okl.)  184 

Hawkins  v.  Hawkins  (Okl.)   844 

Hayes  t.  State  Exch.  Bank  (Okl.)  .1112 

Haygood,  Starr  v.  (Okl.)  1157 

Hayward  v.  Tacoma  Sav.  Bank  &  Trust 

Co.  (Wash.),   352 

Head-Berry  Co.  t.  Bannister  (OkL)  669 

Hebrew  Home  for  Aged  Disabled  t.  Fried- 
man (Cal.)  018 

Heckinger  v.  Swank  (Or.)  784 

Hegdale  v.  Wade  (Or.)   107 

Heisler  t.  Bobbins  (Ariz.)  771 

Heitman,  Jobnson  t.  (Wash.)....  331 

Henderson,  Kansas  City  Southern  B.  Co. 

T.  (OkL)  872 

Henderson  t.  Tillamook  Hotel  Co.  (Or.)  481 

Heney  v.  Sutro  &  Co.  (Cal.  App.)  972 

Hennis,  German-American  Bank  v.  (Okl.) . .  671 

Henre,  Kansas  City  v.  (Kan.)  648 

HflTshey  T.  Los  Angeles  Pac.  Co.  (Cal.) . .  230 
H.  G,  Waltner  Mercantile  Co.,  Outcault 

Advertising  Co.  v.  (Kan.)  518 

Hiatt,  Keen  v.  (Okl.)  861 

Hicks,  Stuart  v.  (Okl)  143 

Higginbotham,  Cleal  v.  (OkL)   64 

High  V.  State  (OkL  Cr.  App.)  1165 

Hill  V.  Hill  (OkL)  1185 

Hmdman,  Darby  v.  (Or.)   56 

Hoblitt  T.  Farmers'  State  Bank  of  Tuttle 

(Okl.)   1154 

Hodgson  T.  Winne  Mortg.  Co.  (OkL)  671 

Hodo£E,  State  v.  (Wash.)  377 

Hoefler  v.  Mickle  (Or.)  417 

Hoffman,  Hathaway  v.  (Okl.)  184 

Hoffman,  McQraw  v.  (Colo.)  639 

HoKge      Salt  Lake  &  O.  R.  C!o.  (Utah)  686 

Honenbeck  v.  Seattle  (Wash.)   18 

Holmberg  v.  WiU  (Okl.)  832 

Hopkins,  Gillin  v.  (CaL  App.)  724 

Horwege,  Arthor  v.  (CaL  App.)  980 

Houston  Lumber  Co.  v.  Hunt  (Kan.)  654 

Howell,  Avery      (Kan.)  632 

Hubbs,  Schwentker  v.  (N.  M.)   68 

Hudson,  Baugh  v.  (OkL)  289 

Uumason  v.  Oct  (Or.)   61 


Pag* 

Hunley  t.  Ingle  (Wash.)  313 

Hunt,  A.  C.  Houston  Lumber  Co.  t.  (Kbd.)  554 

Hunter,  Jackson  v.  (Cal.)  ^.  231 

Hunger,  Richardson  v.  (Wash.)  325 

Hutchinson  Inv.  Co..  Gates  v.  (Wash.)  322 

Hyde  v.  Kirkpatrick  (Or.)   41 

Hyde  T.  Kirkpatrick  (Or.)  488 

Industrial  Acc.  (Tommission  of  California, 

Gnrratt-CaUahan  Co.  v.  (Cal.)  23S 

lugham,  FlaCLead  County  State  Bank  v. 

(Mont)  1005 

Ingle,  Hunley  v.  (Wash.)   313 

International  Mercantile  &  Bond  Co.  of 

Seattle,  W.  J.  Van  Schoyver  &  Co.  t. 

(Wa8h\)   807 

Internotionfll  Trust  Co.  v.  Palisade  Light, 

Heat  &  Power  Co.  (Colo.)  1002 

Ittter-Ocean  OU  &  Gas  Co.,  Ward  v.  (OkL)  115 

Isensee,  Webb  t.  (Or.)  800 

Ivy  Press  t.  McEechnie  (Wash.)  1067 

Jackson  v.  Hnnter  (Cal.)   231 

Jackson,  Wiggins  v.  (Okl.)  879 

Jas.  H.  Goodman  &  Go.  Bank,  Erving  v. 

(Cal.)  .T. ..  045 

Jamieson  Hoose  Furnishing  Ca,  Trinidad 

Nat.  Bank  v.  (Colo.)  441 

J.  M.  Brown,  Inc.,  v.  W,  P.  Fuller  &  Co. 

(CaL  App.)  960 

John,  Wootton  Land  &  Fuel  Co.  t.  (Colo.)  680 

Johnson  v.  Alexander  (Okl.)  627 

JohnBon  V.  Heitman  (Wash.)  331 

Johnson,  Mascho  v.  (Okl.)  630 

Johnson  v.  Perry  (OkL)  289 

Johnson  v.  State  (OkL  (Jr.  App.)  1165 

Johnson  v.  Superior  Court  in  and  for  Sac- 
ramento County  (Cal.  App.)   404 

Johnstonjr.  Smith  (Wash.).,.  1056 

John  T.  Farwell  Co.,  Napter  v.  (Colo.)  694 

Jones  V.  Mobs  (Idaho)  249 

Jones  V.  S.  H.  Kress  &  Co.  (OkL)  655 

Jones,  State  v.  (Mont.)  282 

Jones  T.  Wiese  (Wash.)   330 

JoscQhans,  School  Dist  No;  172  of  Kins 

County  V,  (Wash.)  828 

jQdd.  Gust  V.  (Wash.)  309 

Judd  Lumber  Cio.*  T.  H.  Sogers  Lumber 

Co.  V.  (Okl.)....  IBO 

Junction  City  v.  Central  Nat  Bank  of 

Junction  City  (Kan.)   28 

Junction  City  v.  Central  Nat.  Bank  of  Junc- 
tion C!ity  (Kan.)  1193 

Junction  Placer  Min.  Go.  v.  Reed  (Idaho)  564 
Justice's  Court  of  Calexico  Tp.,  Mc(iini8  t. 
(CaL  App.)  728 

Kaiser  v.  Geis  (Okl.)  148 

Kalber,  Chase  v.  (CaL  App.)  897 

Kansas  City  v.  Henre  (Kan.)  548 

Kansas  City,  Kansas  City  Breweries  Co.  t. 

(Kan.)  523 

Kansas  City  Breweries  Co.  v.  Kansas  City 

(Kan.)    528 

Kansas  City  Southern  R.  Co.  v.  Henderson 

(Okl.)    8T2 

Kapi)lcr  V.  Storm  (Okl.)  1142 

Kasriner.  Grand  v.  (CaL  AppO  243 

Keen  v.  Hiatt  (OkL)   861 

KeUcT,  Cutler  T.  (Wash.)   15 

Kelley  v.  Marron  (N.  M.)  262 

Kellison,  Lunn  v.  (Okl.)  1136 

Kelly  V.  Santa  Barbara  ConsoL-  B.  Co. 

(Cal)    903 

Kelly  V.  State  (OkL  Cr.  App.)  1094 

Kelsey.  Golf  v.  (Or.)  103 

Kemp  Lumber  Co.  T.  Whitlatch  (N.  M.).  .1060 

Kennedy  v.  Anderson  (Wash.)  819 

Kern  v.  Guiry  Bros.  Wall  Paper  Co. 

(Colo.)   87 

Kerr  T.  Weathers  (OkL)  866 

King,  Cain  v.  (Okl.)  1138 

KiDsrv.  Pool  (Okl.)  ,.  860 

Kirkpatrick,  Hyde  v.  (Or.)   41 

Kirkpatrick,  Hyde  v.  (Or.)  488 


Digilized  by 


OASES  REPORTED 


zxtU 


Knanff  v.  Davldaon  (Aria.)  767 

Kresa  &  Co.,  Jonefl  v.  (Okl.)  655 

KiukendaU  v.  Caldwell  (OIeL)  874 

Laam  r.  McLaren  (CaL  App.)  985 

Lafayette,  Stewart  t.  (Old.)  847 

LaErancMni  v.  Glarb  (Ner.)  2S0 

Lamb  t.  Lamb  (CaL)  913 

Lambert,  Norman  t.  (Okl.)  1097 

Lampsoa  v.  Lampson  (CaL)  238 

Lanwan      MUes  (Wash.)  1081 

Laycten.  Peoi^  v.  (CU.  App.)  1164 

Leatham,  MieholsoD  v.  (CaL  App.)-.  965 

Leavens,  German  SaTings,  BuUding  &  Loan 

Aag'n  v.  (Wash.)  1092 

Leavitt,  Baker  v.  (Okl.)  1099 

Lee.  Ex  parte  <CaL  App.)  092 

Lee,  Qz  parte  (CaL  App.)  095 

Legal  Recoid  Pub.  Co.  v.  Miller  (Okl.)  1116 

Lebrkind  t.  McDonnell  (Mont.)  1012 

Leighton,  City  of  Tacoma  t.  (Wasb.)....  362 

Leonard  t.  Qreenleaf  (N.  M.)  807 

libby,  State  v.  (Wash.)  ,  1058 

Lillis,  Bngelkemuer  t.  (Okl.)  877 

Lilly,  St.  Loois  &  S.  F.  R.  Co.  v.  (Okl.). ...  810 

link.  Riddle  State  Bank  t.  (Or.)  1192 

Linn,  State  V.  (OkL)  826 

Idster.  Gottstein  v.  (Wash.)  695 

Live  Oak  Lamber  Co.  v.  Farr  (OaL  App.) . .  741 

Logan's  Estate,  In  re  (Cal.)  388 

Los  Angelea  Pac.  Co.,aeTsbvj-r.  (CaL)..  230 
Los  Angeles  Trust  &  Savings  Bank,  Greenr 

lee  T.  (CaL)  383 

Lunn  T.  Kemson  (OkL)  1136 

Lyncb,  Hampton  v.  (Okl.)  1119 

Lyon,  Wupperman  v.  (Ariz.)  422 

LyouB  T.  Fttlsom  (OkL)   868 

Lytton  T.  State  {GkX.  Or.  App.)  620 

IfcAllister,  Sdbubneyer*8  GuardlaDsblp  t. 

(Cal.)  7.  :  233 

McBride  v.  People  (Colo.)  751 

McCabe  v.  McCabe.  two  cases  (Kan.)  S09 

McCabill*»  Estate,  In  re  (Cal.)  030 

McCall,  BlaekweU  y.  (OkL)  SIS 

McCall  Co.,  Comanche  Mercantile  Oo. 

(OkL)   675 

McCoy,  Simon  v.  (Cal.  App.)  406 

McCracken  v.  MissouH  Valley  Bridge  & 

Iron  Co.  (Kan.)   520 

McCredie  r.  Dabuqne  Fin  &  Blarine  Ins. 

Co.   (Okl.)  846 

McCnUagh,  State  v.   (Kan.)  657 

McCune,  Prey  v.  (OkL)  109 

McDonald  v.  Cobb  (OkL)  138 

McDonnell,  Lebrkind  v.  O^ont)  1012 

MacDoDgall  St  Soathwick  Co.,  Murray  v. 

(Wash.)   '.  317 

McDowell,  Price  T.  (OkL)  649 

McFarland  t.  State  (OU,  O.  Appj  619 

McGinia  v.  Justice's  Oonrt  of  Calezieo  Tp. 

(CaL  App.)   728 

McGraw  v.  Hoffman  (Colo.)  639 

McHargae  v.  Calchina  (Or.)   99 

McKay  t.  Garman  (Wash.)..  1082 

McKeclmie,  Ivy  Press  v.  (Wash.)  1067 

Mackey  v.  Crump  (OkL)  1128 

McKnigbt,  State  v.  (N.  M.)   76 

McLaren,  Laam  v.  (Cal.  App.)  085 

McLeod  T.  MiUer  &  Lux  (Nev.)  S66 

McLimans,  Cadle  v.  (Wyo.)  901 

McMaban,  Salem-Fairfield  T^l.  Ass'n  v. 

(Or.)    788 

Mahoney  Land  Co.  v.  Cayuga  Inv.  Co. 

(Wash.)    308 

MaUy  v.  Wcidensteiner  (Wash.)  ;  842 

Malsogoff,  State  v.  (Wa^.)  379 

Maplewood  Farm  Co.  v.  Seattle  (Wash.).  .1061 

Marron,  KeUey  v.  (N.  M.)  ■  262 

Harsh,  Pites  v.  «^I.)  926 

MaishalL  Hale  v.  (OkL)  167 

Marshall  t.  Popert  (Cal.  App.)  247 

HarshaU  y.  Wents  (OaL  App.)  244 

Martin  v.  Colnmbna  (Kan.)  518 

MarUn  t.  Duckworth  (Kan.)  SOS 


.  Pa«8 

Martin,  Tounz  v.  (Kan.)  642 

Mascho  v.  Johnson  {Okl.)  630 

Mash,  In  re  (Cal.  App.)  9C1 

Mason  v.  Evans  (OkL)  133 

Mason  v.  Miller  (Okl.)  187 

Maa<»i  Valley  Mines  Co.,  Pacific  Live  Stock 

Co.  T.  (Nev.)   4S1 

BDassey,  Atwood  v.  (Okl.)...-  629 

Matthewa-IiatOB  Grain  Ca  t.  Shannon 

(Okl.)    681 

Mead,  Carpenter  t.  (OkL)  668 

Megginson  v.  Bailey  (Ou.  Cr.  App.)  116S 

Meegs,  Dudley  v.  (OkL)  1121 

Meaner  v.  Chicago,  M.  &  St  P.  B.  Oo. 

(Mont)  1019 

MentcD  V.  Richards  (Okl.)  1177 

Merchants*  &  Planters'  Ins.  Oo.  t.  Reeder 

(OkL)   m 

M.  B.  Smith  &  Co.  v.  Quinn  (ColoJ  217 

Metzler-Hegsted  Lumber  Go.  v.  Farmers' 

Union  Warehouse  &  Mercantile  Co.  (Or.)  66 
MichaeL  Morrison  State  Bank  t.  (OkL).  .1114 

Mickle,  Hoefler  v.  (Or.)  -  417 

Milam,  BlaekweU      (Oid.)  817 

MUes,  Lanigan  v.  (Wash.)  1081 

Miles  City,  MUUgan  v.  (Mont.)  276 

MiUer  t.  Barnett  (Okl.)  641 

Miller,  Legal  Record  Pub.  Oo.  t.  (OkL). . .  .1116 

MiUer,  Mason  v.  (Okl.)  187 

MiUer  t.  State  (OkL  Cr.  App.)  1166 

MUler  V.  Weaver  (Or.)  465 

MUler  &  Lux,  McLeod  v.  (Nev.)  666 

BfiUigan  v.  MUes  City  (Mont)  276 

Minidoka  County,  Oregon  Short  Line  B. 

Go.  V.  (Idaho)  424 

Mtssouri.  O.  &  Q.  B.  0>.  v.  Adams  Q3kL)  200 
Missouri  Pac.  R.  Co.,  Dannenburg  v.  (Kan.)  604 

Missouri  Pac.  R.  Co.,  Murry  v.  (Kan.)  493 

Missouri  Valley  Bridge  &  Iron  Co.,  Mc> 

Cracken  v.  (Kan.)  S^ 

MitcheU  v.  Coach  (Or.)  478 

Modern  Woodmen  of  America  t,  Terry 

(Okl.)   1124 

Monroe  v.  Sams  (Wash.)  1090 

Montana  Electric  Co.  v.  Northern  Valley 

Min.  Co.  (Mont)  1017 

Moore  v.  Pacific  Coast  Steel  Co.  (Cal.)  912 

Moore  v.  Saunders  (Wash.)  329 

Moore,  Wynnewood  Cotton  Oil  Co.  v.  (OkL)  633 

Moorehead  t.  Daniels  (Okl.)  623 

Moran,  Ferryman  v.  (OkL)  1168 

Morgan  v.  Barrett  (Ariz.)  449 

MorreU,  People  v.  (CaL  App.)  977 

Morrison  State  Bank  v.  Alichael  (OkL). ..  .1114 

Mort  Empire  Inv.  Go.  v.  (OaL)  236 

Moss,  Jones  v.  (Idaho)  249 

Moss  T.  Ramsey  (Okl.)  843 

Mottman,  Olympia  Waterworks  v.  (Waah.)1074 

MuUen,  Stalcup  T.  (OkL)  868 

Munger  v.  Myers  (Kan.)  497 

Munson  v.  Baldwin  (Wash.)  338 

Hunter  t.  Eastman  Kodak  Go.  (CaL  App.)  787 

Murphy,  People  v.  (CaL  App.)  732 

Murray  t.  MacDougaU  &  Sonthwick  Co. 

(Wash.)    317 

Murray  v.  Murray  (Cal.  App.)  248 

Murray  v.  Speed  (OkL)  181 

Murry  t.  Missouri  Pac.  R.  Oo.  (Kan.). . . .  ^ 
Muskogee  Electric  Traction  Co.  t.  Coz 

(OkL)  125 

Moakogee  Whtdesale  Grocer  Go.  r.  Dnrant 

(Okl.)    142 

M.  W.  Judd  Lumber  Co.,  T.  H.  Rogers 

Lumber  Co.  v.  (Okl.)  150 

Myers, '  Monger  v.  (Kan.)  497 

Nampa  &  Meridian  Irr.  Dist  v.  Petrie 

adaho)   42S 

Napier  t.  John  V.  Farwell  Co.  (C3olo.)....  694 
National  Sash  A  Door  Co.,  Smith  v.  (Kan.)  S3S 
National  Zinc  Co.,  Ackerson  V.  (Kan.).... 

Ndson,  WUson  v.  (OkL)  1179 

Kev  Mitford  Sec.  Co.,  VameivCoUins  Hard- 
ware Oo.  V.  ^>kL)  667 

New  Seatde  Ohamber  of  Commerce  v. 
Seattle  (Wash.)  351 

Digitized  by  Google 


ZXTili 


163  PAdBlO  BEPOBTEB 


Page 

New  State  Bank,  Obarvoz  t.  (Okl.)  849 

New  York  Life  Ins.  Co.  v.  Chaves  (N.  M.)  303 

Niehaus  t.  Shetter  (Or.)  486 

Nicholas  t.  Topeka  R.  Co.  (Kan.)  503 

Nich(^s,  AveiT  t.  (E^an.)  657 

Nicholson  T.  Leatham  (Cal.  App.)  065 

Nicholson  r.  State  (Wyo.)  749 

Nile  Irr.  Dist  v.  Engliah  (Colo.)  760 

Noble  Bros.,  Smith  t.  (Okl.)...  U50 

Noll  T.  EUerman  (Ean.)  492 

Norman  t.  Lambert  (Okl.)  1097 

Northern  Brewery  Co.  v.  Princess  Hotel 

(Or.)    37 

Northern  Pac  R,  Co.,  Simmons  t.  (Wash.)  821 
Northern  Valley  Min.  Co.,  Montana  Elec- 
tric Co.  V.  (Mont.)  1017 

Northwestern  Knittutg  Ck>.,  Oomanche  Mer- 
cantile Oo.  T.  (Okl.)  11B8 

Northwestern  Mat.  Life  Ins.  Co^  t.  Farns* 
worth  (Colo)  699 

O'DeU,  Alexander  Drag  Co.  t.  (OkL)  114 

Ogle  V.  Armstrong  (OH.)  1139 

Oklahoma  Fire  Ins.  Co.  v.  Fay  Mercantile 

Go.  (OkL)   127 

Oklahoma  Nat  Bank     Cobb  (Okl)  134 

Oklahoma  Sash  &  Door  Co.  American 

Bonding  Co.  (Okl.)  1151 

Olympia  Waterworks  v.  Mottmaa  (Wash.)..  1074 
Oregon  Short  line  B.  Co,  v.  Minidoka 

County  (Idaho)  424 

Oregon-Washington  R.  &  Nav.  Co.,  Spain 

V,  (Or.)   470 

Oriental  Cement  Plaster  Co.  t.  Roman 

Nose  Gypsum  Co.  (Okl.)  861 

Orr  T.  EUsworth-Klaner  ConsL  Co.  (Kan.)  526 

Orr  V.  Fulton  (OkL)  149 

Orr.  HomasMi  t.  (Orj   61 

Orr^B  Ebtate,  In  re  (Or.)   61 

Osbom  V.  Foresyttie  (OkL)  207 

Outcault  Advertisine  Co.  v.  H.  Q.  Waltner 

Mercantile  Co.  (Kan.)   618 

Owen  T.  First  Nat  Bank  (OU.)  1164 

Owens  T.  Snider  (Okl.).  833 

Fa,cific  Ooaat  Oasualtr  Oo.  t.  PlUsbory 

(Cal.)   24 

Pacific  Coast  liomber  ft  Mill  Od.,  Cit^  of 

OakUnd  t.  (OaL)  705 

Pacific  Coast  Steel  Co.,  Moore  t.  (Cal.)  912 

Pacific  County  v.  Willapsi  Harbor  Pub. 

Co.  (Wash.)   360 

Pacific  Live  Stock  Co.  t.  Maaou  Valley 

Mines  Co.  (Nev.)   431 

Pacific  Power  &  light  OD.t  Sweeten  v. 

(Wash.)    1064 

Palisade  Light  Heat  ft  Power  Co.,  Zn- 

ternational  Trust  Co.  v.  (Colo.)  1002 

Palmer  v.  Cully  (Okl.)   154 

Palmer-Gregory    Chiropractic    College  t. 

Spain  (Okl.)   140 

Papoutsikis  t.  Spokane,  F.  ft  S.  B.  Co. 

(Wash.)   1053 

Papp.  State  v.  (Mont)  279 

Paris  T.  Golden  (Kan.)  528 

Parker,  Galbraith  v.  (Ariz.)  283 

Parker,  Parsons  v.  (Okl.)  141 

Parks,  Webster  v.  (Ariz.)  455 

Parsons  v.  Parks-  (Okl.)   141 

Parsons,  SimonofC  t.  (OkL)  152 

Patrick,  Ballew  t.  (OM.)  ©75 

Pazton,  Gould  v.,  two  cases,  (Cal.)  957 

Paxton,  Potts  v.  (OaL)   957 

Payne  v.  Ward  (CaL  App.)  462 

Peairs  v.  Chambers  (CelL  App.)  410 

Peltier  7.  Adams  (Cat.)  908 

Pennington  v.  Woodner-McGaugh  (Okl.)..  876 

People  V.  Antunez  (CaL  App.)  963 

People  V.  Bose  (CaL  App.)  966 

People  T.  City  Council  of  City  and  County 

of  Denver  (Colo.)   690 

People  V.  aark  (CaL  App.)  719 

People  V.  Clark  (CaL  App.)  980 

People,  CoHaa  v.  (O>lo.)  224 

People  T.  Converse  (OaL  App.)  734 


F«sa 

People,  Cook  t.  (Colo.)  214 

People  V.  Comeli  (CaL  App.)...  726 

People,  Current  v.  (Colo.)  684 

People  v.  Dial  (Cal.  App.)  870 

People  T.  Edwards  (CaL  App.)  975 

People  T.  Layden  (C^.  App.)  1164 

People,  McBride  v.  (Colo.)  751 

People  T.  MorreU  (Cal.  App.)  977 

People  V.  Murphy  (Cal.  App.)  732 

People  V.  Rudolph  {Cel.  App.)   721 

People,  Ryan      (Colo.)   760 

People  T.  Saunders  (CaL  App.)  .1164 

People  V.  White  (Cal.  App.)  9fl4 

Perkins,  State  t.  (N.  M.)  258 

Perry,  Johnson  v.  (OkL)  289 

Perryman  v.  Moran  (OkL)  1168 

Petrie,  Nampa  & .  Meridian  Irr.  Diet  v. 

(Idaho)   425 

Pevehouse  t.  Adams  (OkL)   65 

Pfeifer,  State  v.  (Kan.)  552 

PhiUips  V.  Hackler  (OkL)  863 

Pillsbury,  Pacific  Coast  Casualty  Co.  t. 

(CaU    24 

Pilot-Butte  Min.  Co.,  Anaconda  Copper 

Min.  a>.  T,  (Mont)  1006 

Pioneer  Canal  Co.  v.  Akin  (Wyo.)  890 

Pioneer  Fire  Ins.  Co.,  Wever  v;  (OkL)  1146 

Pioneer  Hardwood  Go.  v.  Thompson  (OkL)  137 
Pittsburg  Silver  Peak  Gold  Min.  Co.,  Ward 

T.  (Nev.)  434 

Ponca  State  Bank,  Streeter  t.  (OkL)  632 

PooL  King  T.  (OkL)  860 

Poor  V.  Yamell  (Cu.  App.)  976 

Pope  r.  First  Nat  Bank  (OkL)  862 

Popert,  Marshall  v.  (Cal.  App.)  247 

Potts  V.  Paxton  (Cal.)  957 

Prewett,  Chenoweth  v.  (Ariz.)  ^20 

Price  V.  McDowell  (Okl.)  649 

Pridham,  Thomas  v.  (Cal)  9SS 

Princess  Hotel,  Northern  Brewery  Co.  t. 

(Or.)  :   87 

Proebstel  Land  ft  Adjustment  Co.,  Sykes  v, 

(Or.)  638 

Prophet,  Campbell  v.  (Okl.)  839 

Puget  Sound  Traction,  JUgbt  ft  Power  Co., 

Donn  T.  (Wash.)  -  1059 

QnliiB*  M.  E.  Smith  ft  (3a.  t.  (Colo.)  217 

Ragsdale,  Cooper  t.  (Ean.)  616 

Rains  V.  Diamond  Match  Co.  (Cal.)  239 

Rains,  Teese  Cottcm  Co.  v.  (OkL)  ; . . .  63 

RaiBCh  Imp.  Co.  v.  Bofisletc  (Cal  App.). ..  747 

Ramsey,  Moss  t.  (Okl.)  843 

Ray,  Aldred  v.  (OkL)  664 

Reader  v.  Farriss  (Okl.)....^  678 

Reader.  Farriss  v.  (Okl.)  682 

Redewill  Music  Co.,  Brought  v.  (Ariz.) ....  285 
Reed,  Junction  Placer  Mm.  Co.  v.  (Iaa?io)  664 
Reeder,  Merchants'  &  Planters'  Ins.  Co.  t. 

(Okl.)    Ill 

Reeves  ft  Co.  v.  Dyer  (OklJ  850 

Kezac  v.  Zima  (Kan.)  600 

Richards,  Mcnten  v.  (Okl.)  1177 

Richards  v.  School  Board  for  School  Dist 

No.  1  (Or.)   482 

Richardson  v.  Hunter  (Wash.)  325 

Bichart  Storm  v.  (OkL)   862 

Bichter,  Thomas  v.  (Wash.)  333 

Riddle  State  Bank  t.  Link  (Or.)  1192 

Bidgwu  T.  Wetterhold  (Kan.)  490 

Riner,  Van  Arsdale-Osbome  Brokerage  Co. 

V.  (Okl.K.   859 

Rippe  V.  Welters  (Kan.)   636 

Bobbins,  Heisler  v.  (Ariz.)  771 

Bobbins,  Voria  v.  (.OkL).  120 

Robinson  V.  CAiicago,  B.  I.  ft  P.  B.  Go. 

(Kan.)    494 

Rogers  Lumber  Co.  v.  M.  W,  Judd  Lum- 
ber Go.  (OkL)   150 

Rohrer,  Tuttle  v.  (Wyo.)   27 

Roman  Nose  Gypsum  Co.,  Oriental  Cement 

Plaster  Co.  v.  (Okl.)   861 

Root  V.  Topeka  R.  Co.  (Kan.).....-  550 

Rosenthal  t.  Rosenthal  (Nev.)  91 


Digitized  by 


OASES  BEPOBTDD 


zxix 


Page 

Ross,  Ortmcb  t.  (Wash.)   20 

Bounds  &  Porter  Lumber  Co.  t.  Thomp- 
son (Okl.)   648 

Rouse,  Wall  v.  (Okl.)  1112 

Radolph,  People  v.  (Cal.  App.)   721 

Roaco  T.  Ryan  (Okl.)  1162 

Rush  V.  School  Diet  No.  6  of  Union  County 

(Or.)    B9 

BoBSell  T.  Union  Machinery  &  Supply  Co. 

(Wash.)   841 

Ryan  v.  People  (Colo.)  756 

Ryan,  Bosco  t.  (OfcL)  U62 

St  Lonis  Uln.  &  MilL  Go.  of  Montana, 

Hartnett  v.  (Mont)   437 

St  Louia  &  S.  F.  R,  Co.     Lilly  (Okl.)  810 

St  Louia  &  S.  F.  R.  Co.  v.  Sanford  (OkL)  650 
St  Louia  &  S.  F.  E.  Co.  v.  Wynn  (Okl.) . .  ,1166 

St  Mary's  Hospital,  Dunphy  v.  (Colo.)   89 

St  Paul  Fire  &  Marine  Ins.  Ca,  of  St 

Paul.  Minn,  v.  Earl  (Okl.)  867 

Sakariason,  State  v.  (N.  M.)  1034 

Salem-Fairfield  TeL  AjBS*n  T.  McMahan 

(Or.)    788 

Salt  Lake  City,  BrantiuK  t.  (t7t^  805 

Salt  Lake  &  O.  R.  Co.,  Hogge  t.  (Utah)...  585 

Sams,  Monroe  t.  (Wesh^  1090 

Sanford,  St  Loals  ft  S.  F.  B.  Co.  v.  (CMO.)  650 
Santa  Barbara  ConsoL  B.  Co.,  Eeuy  t. 

(CaL)   908 

Sapulpa  &  I.  R.  Co.,  Carter  v.  (Okl.)  853 

,  Sapulpa  &  I.  R,  Co.,  Oeneral  Electric  Co. 

V.  (OkL)  189 

Saunders,  Moore  v.  (Wash.)  329 

Saunders,  People  t.  (Cal  App^)  1164 

Scandinavian-American  Ban£  SUacovich  t. 

fWash.)   -  7.  1077 

School  Dist  No.  1  of  Missoula  County,  Fin- 
ley  Y.  (Mont)  1010 

School  Dist  No,  6  of  Union  Oonnty,  Rash 

T.  (prj   59 

School  Dist  No.  172  of  King  Cotmty  T, 

Joeenhans  (Wash.)  326 

Schucking'  &  Co.  v.  Toanz  (Or.)  803 

Schulmeyer's  Guardianship  y.  McAllister 

(Cal.)   233 

Scholts,  BaUew  t.  (Okl.)  645 

Scfauman,  State  v.  (Wash.)  1084 

Schwentker  t.  Hubbs  (N.  M.)   68 

Seigler,  Carr  v,  (Okl.)   141 

Semple,  Cloukie     (Waeli.)  319 

Service  v.  West  (Colo.)  446 

Sessions'  Estate,  In  re  (Cal.)  231 

Sewall,  Chicago,  R,  I.  &  P.  R.  Co.  v.  (Okl.)  143 
Sbaonon,  Matthews-Linton  Grain  Co.  v. 

(OkL)  631 

Sharp,  Byers  v.  (Okl.)  127 

Shaw  V.  Moskogee  JOkl.)  180 

Shawnee-TGComseh  Taction  Co.  v.  WoUard 

(OkL)   1189 

Shay  V.  Union  Pac.  E.  Co.  (Utah)   31 

Shedden  V.  Sylvester  (Wash.)   1 

Shelbnnie,  Hanson  v.  (Wyo.)  899 

Sbetter,  Niebaus  v.  (Or.)  486 

Shields  v.  Boling  (Okl.)  1139 

S.  H.  Kress  ft  Co.,  Jones  v.  (Okl.)  655 

Sibenaler  v.  Weiderholt  (Okl.)  683 

Sierra  Nevada  Min.  Co.,  Symmea  v.  (CaL)  710 
Simmons  v.  Northern  Pac.  R.  Co.  (Wash.)  321 

Simmons  v. .  State  (Okl.)  1159 

Simon  v.  McCoy  (CaL  App.)  406 

Simonoff  v.  Parsons  (OkL)  152 

Sims,  State  v.  (Ariz.)  451 

Slinker  t.   Sumner  Connty  Building  ft 

Loan  Ass'n  (Kan.)  637 

Sliscovich  v.  Scandinavian-American  Bank 

(WashJ   1077 

Smith,  Johnston  v.  (Wash.)  1056 

Smith  V.  National  Sash  &  Door  Co.  (Kan.)  533 

Smith  V,  Noble  Bros.  (Okl.)  1150 

Smith  T.  Star  Mercantile  Co.  (Okl.)  1188 

Smith,  State  v.  (N.  M.)  256 

Smith  ft  Co.  V.  Quinn-  (Colo.)  217 

Snider,  Owens  v.  (Okl.)  883 

Somers  T.  Hanson  (Or.)   43 

Souther  v.  State  (OU.  Ci:.  App.)  293 


Page 

Southwestern  Broom  ft  Warehouse  Co.  t. 

aty  Nat  Bank  jOkL)  204 

Spain  T.  Oregon-Waahingeon  B,  ft  Nav. 

Co.  (Or.)  470 

Spain,  Palmer-Gregory  Chiropractic  Col- 
lege V.   (OkL)......  140 

Speed,  Murray  v.  (OkLl  181 

Spencer,  Barnes  t.  (Or.)   47 

Spokane,  P.  ft  S.  B.  Co.,  PapoutsikiB  t. 

(Wash.)  1053 

Spredcels  v.  Grace  Darling  Hoapital  Ass'n 

(OaL  AppO  718 

Springfield  Fire  ft  Marine  Ina.  Co.  t.  Hal- 

aey  (OkL)  145 

Sprmg  Valley  Water  Co.,  Cooper  T.  (OaL)  986 

Stalcop  V.  Mullen  (Okl.)  863 

Stalker  v.  Stalker  (Or^   62 

Stambaugh,  Cox  T.  (Kan.)  613 

Standard  Stone  Co.  v.  Greer  (OkL)  640 

Stanley.  Baird  v.  (Okl.)  857 

Starbird  v.  Corey  (Colo.)   539 

Star  Brick  Co.,  United  States  Fidelity  ft 

Guaranty  Co.  v.  (Okl.)  1122 

Star  MetcantUe  Co.,  Smith  r.  (OkL).... 1188 

Starr  v.  Haygood  (Okl.)...;  1157 

State,  Alexander  v.  (OkL  Cr.  App.)  619 

State  V.  Ascarate  (N.  M.)  1036 

State.  Brewer  v.  (Okl.  O.  App.)  1168 

State  T.  Bush  (Mont)  1022 

State  T.  Calvert  (Kan.)  499 

State  T.  Carter  (N.  M.)  271 

State  V.  Case  (Wash.)  1070 

State,  Chanosky  v.  (Okl.)  131 

State,  Chicago,  R.  I.  &  P.  R.  Co.  v.  (OkL). .  625 
State  V.  District  Court  of  Twelfth  Judicial 

Dist  in  and  for  Blaine  County  (Mont)..  1019 

State  T.  Droxman  (Wash.),  881 

State  V.  Fleming  (Wash.)   847 

State       Gounagias  (Wash.)   9 

State  T.  Hare  (OrJ  790 

State,  Harris  v.  (Wto.).  881 

State,  High  t.  (Okl.  C^.  Apih)  1166 

State  V.  HodoEE  (Wash.)  377 

State,  Johnson  v.  (OkL  C^.  A^pp.)  1165 

State  V.  Jones  (Mont)  282 

State,  KeUy  v.  (Okl.  Or.  App.).  1094 

State  V.  Libby  (Wash.)  1068 

State  V.  TMn  (Okl.)  826 

State,  Lytton  v.  (Okl.  Or.  App.)  620 

State  V.  McCollagh  (Kan.)  557 

Stat^  McFarland  v.  (Okl.  Cr.  App.)  619 

State  V.  McKnight  (N.  M.)   76 

State  r.  Malsogoff  (Wash.)  379 

State,  Miller  v.  (OkL  Cr.  App.)  1166 

State,  Nicholson  v.  (Wyo.)  749 

State  T.  Papp  (Mont.)....  279 

State  T.  Perliins  (N.  M.)  258 

Stata  T.  Pfeifer  (Kan.)  662 

State      Sakariason  (N.  M.)  1034 

State  T.  Schuman  (Wash.)  1084 

State  V.  Seanle  (Wash.)  336 

State,  Sixamons  v.  (OkL)  1159 

State  V.  Sims  (Ariz.)  451 

Stata  V.  Smith  (N..H.)  266 

State,  Souther  v.  (OkL  Cr.  App.)  293 

State  v.  Superior  Court  for  Pacific  County 

SPaah.)   1078 
te  T.  Superior  Court  for  Snohomish 

Connty  (WashJ  S16 

State  V.  Superior  Court  of  PadAc  County 

(Wash.)    7 

State      Swafford  (Wash.)  1056 

State  V.  Taylor  (Mont)  275 

State,  Walker  v.  (Okl.  Cr.  App.)....;...  209 

State,  West  v.  (Okl.  Cr.  App.)  63S 

State  V.  Whitehead  (Wash.)  349 

State  Bxch.  Bank,  Hayes  v.iOkl.)  1112 

Steams-Roger  Mtg.   Co.,   Colorado  Gold 

Dredging  Co.  v.  TColo.)  765 

Stephens  v.  Wheeler  (Colo.)  444 

Stewart  BUby  v.  (Okl.)  1173 

Stewart  v.  Fitzsimmons  (Wash.)   2U 

Stewart  v.  Lafayette  (Okl.)  847 

Stockton   Dlectric  B.   Co.,  EVoeming  t. 

(Cal.)    712 

Storm,  Eappler  t.  (OkL)  1142 


Digitized  by  Google 


163  PACIFIC  REPORTER 


Page 

Storm  V.  Richart  fOkl.)  862 

Street,  Fairlawn  Cemetery  Au'n  v.  (Okl.)  637 

Streeter  ▼.  Ponca  State  Bank  <0U.)  632 

Stnart  V.  Hicks  (Okl.)  143 

Sumner  County  Building  &  Loan  Ass'n, 

SHnkec  v.  (itan.)   537 

Superior  Court  for  Pacific  County,  State 

V.   (Wash.)  1078 

Superior  Court  for  JSnohomiBh  Cbonty, 

State  T.   (Wash.)   31B 

Superior  Court  in  and  for  Lake  County, 

Yolo  Water  &  Power  Co.  t.  (Cal.  App.) . .  394 
Superior  Court  in  and  for  Los  Angeles 

County,  Grouse  v.  {Cal.  App.)  723 

Superior  Court  in  and  for  Sacramento 

County,  Johnson  t.  (Gal.  App.)  404 

Superior  Court  of  PacLBc  County.  State  t. 

(Wash.)   7 

Sutro  &  Co.,  Heney  v.  (CaL  App.)  072 

Swafford,  State  v.  (Wash.l  1050 

Swank,  Heckinger  t.  (Or.)  784 

Sweeney,  Donahue  v.  (Cal.)  70S 

Sweeten  v.  Pacific  Power  &  Light  Co. 

fW'ash.)   1054 

Sykes  v.  Proebstel  Land  &  Adjustment  Co. 

(Or.)   r  53S 

Sylvester.  Shedden  v.  (Wash.)   1 

Symmes  v.  Sierra  Nevada  Min,  Co,  (Cal.) . .  710 

Tacoma  Sav.  Bank  &  Trust  Co.,  Hayward 

V.   (Wash.)   352 

Taylor,  State  t.  (Mont)  275 

Tecumseh  State  Bank,  Boyd  r.  (OkL)  Gfi6 

Teese  Cotton  Co.  v.  Rains  (Okl^   63 

Teller  Reservoir  &  Imgation  Co.,  Ward 

V.   (Colo.)   219 

TeriT,  Modem  Woodmen  of  America  v. 

(Oid.)   1124 

backer,  Farmers*  Hardware  &  Implement 

Co.  V.  (Okl.)  1144 

Thielke  v.  Albee  (Or.)  703 

Thomas,  Dahlman  v.  (Waffli.)  lOt^ 

Thomas  v.  Denver  &  R.  G.  R.  Co.  (Colo.)  440 

Thomas  t.  Pridham  (Cal.)  033 

Thomas  v.  Richter  (Wash.)  333 

Thompson,  EJx  parte  (Cal.  App.)   732 

Thompson,  Pioneer  Hardwood  Co.  v.  (Okl.)  137 
Thompson,  Rounds  &  Porter  Lumber  Co. 

T.  (Okl.)   648 

Tliompson,  Twitchell  v.  (Or.)   45 

T.  H.  Rogers  Lumber  Co.  v.  M.  W.  Judd 

Lumber  Co.  (Okl.)   150 

Tillamook  Hotel  Co.,  Henderson  v.  (Or.)..  4S1 
Tiner.  Chicago,  R,  I.  &  P.  R.  Co.  v.  (Okl.)  857 
ToDtvah  Lumtier  Cob.  Tnmer  Lumber  Co. 

V.   (Nev.)  254 

Topeka  R.  Co.,  Drake  v.  (Kan.)  539 

Topeka  B.  Co.,  Nicholas  v.  (Kan.)  506 

Topeka  R.  Co.,  Root  v.  (Kan.)  550 

Town  of  Arvada,  White  v.  (Colo.)  600 

Town  of  New  Butler  v.  Tucker  (Okl.)....  028 

Townsend,  Clark  v.  (Kan.)  555 

Township  of  Akers,  Corrugated  Calvert  Co. 

V.  (Okl)   623 

Treasure  Min.  Co.,  Watters  v.  (N.  M.)  615 

Trinidad  NaL  Bank  v.  Jamieson  House 

Furnishing  Co.  (Colo.)  441 

Trinkle,  Mlsworth  v.  (Kan.)  543 

Tucker,  Town  of  New  Butler  v.  (Okl.)....  (y2S 

Tulsa  Ice  Co.  v.  WUkea  (OkL)  1169 

Tupelo  Townsite  Co.  v.  Cook  (Okl.)  164 

Turner  Lumber  Co.  v.  Tonopah  Lumber 

Co.   (Nev.)  254 

Tuttle  v,  Kohrer  (Wyo.)   27 

Twitchell  v.  Thompson  (Or.)   45 

Tyrrell's  Estate,  In  re  (Ariz.)  767 

Union  Machinery  &  Supply  Co.,  RnsseU  v. 

(Wasb.)   341 

Onion  Pac.  R.  Co.,  Brizendine  v.  (Kan.)..  495 

Union  Pac.  R.  Co.  v.  Gill  (Colo.)  762 

Union  Pac.  R.  Co.,  Shay  v.  (Utah)   31 

United  States  Fidelity  &  Guaranty  Co.  v. 

Fidelity  Trust  Co.  (Okl.)   105 

United  States  Fidelity  &  Guaranty  Co.  v. 

Star  Brick  Co.  (OU.)  1122 


Paw 

Van  Arsdale-Osborae  BnAen^  Go.  t.  Rl- 

ner  (Okl.).   85» 

Vansant  v.  Hartman  (Wash.)  1062 

Van  Schuyver  ft  Co.  v.  Iptemational  Mer^ 

cantile  &  Bond  Co.  of  Seattle  (Wash.) . .  307 
Vamer-Collins  Hardware  Co.  v.  New  Mil- 
ford  Sec.  Co.  (Okl.)  667 

Voris  V.  Anderson  (Okl.)  291 

Voria  v.  Birdaall  (Okl.)  673 

Yoris  V.  Bobbins  (Okl.)  120 

Wade.  Hegdale  v.  (Or.)   107 

Wadkins,   Farqubarson  v.  (Okl.)  lltw 

Wagoner  Vi  Warn  (Wash.)  1072 

Walker  v.  Dabarsh  (OkU  ;   880 

Walker  v.  State  (OkL  Cr.  App.)  200 

Wall  V.  Rouse  (Okl.)  1112 

Walters  v.  Tacoma  (Wash.)  SU 

Waltner  Mercantile  Co.,  Outcault  Advertis- 
ing C^.  T.  (Kan.)  618 

Ward  V.  Inter-Ocean  Oil  &  Gas  Go.  (Okl.)  115 

Ward,  Payne  v.  (CaL  App.)  462 

Ward  V.  Pittsburg  Silver  Peak  Gold  Min. 

Co.  (Nev.)   434 

Wnrd  V.  Teller  Reservoir  &  Irrigation  Co. 

fColo.)  210 

Warn,  Wagoner  v.  (Wash.)  1072 

Waters  Pierce  OU  Co.  v.  Foster  (Okl.)  160 
Watters  t.  Treasure  Min.  Go.  (N.  M.)....  615 
W.   B.   Hutchinson  Inv.   Co.,   Gates  t. 

(Wash.)    322 

Weathers.  Kerr  v.  (Okl.)  866 

Weaver,  Miller  v.  (Or.)  465 

Webb  V.  Isensee  (Or.)  800 

Webber  v.  Bloke  ((JkL)  109 

Webster  v.  Parks  (Ariz.)  455 

Weldenstelnen  Mally  v.  (Wash.)  842 

Weiderholt,  Sibenaler  v.  (Okl.)  683 

Welaer  Xrr.  Dist,  Gorrio  v.  (Idaho)  661 

Welters,  Rippe  v.   (Kan.)  536 

Welch  V.  Oeech  (Wash.)   355 

Wentworth,  Coulter  Dry  Goods  Co.  v.  (Cal.)  931) 

Woitz,  MarshaU  v.  (CaL  App.)  244 

West,  Service  v.  (Colo.)  446 

West  V.  State  (Okl.  Cr.  App.)  538 

West  Tulsa  Belt  R.  Go.  v.  Bell  (Okl.)...  622 
Western   Ice  Co.,   El   Reno  Foundry  & 

Machine  Co.  v.  (OkL)  1107 

Wetterbold,  Ridgwa^  v.  (Kan.)  490 

Wever  v.  CTommennal  Union  Assur.  Co- 
Limited,  of  London  (OkU  1150 

Wever  v.  Gtennan  Alliance  Ins.  Co.  (OkL).  .1149 
Wever  v.  Pioneer  Fire  Ins.  Co.  (OkL). ..  .1146 

"Wheeler,  Stephens  v.  (Colo.)  444 

Wliite  V.  Arvada  (Colo.)  606 

White  V.  Dowell  (Okl.)  1140 

White,  People  v.  (CaL  App.)  964 

White  Inv.  Co.  v.  Demarco  (Wash.)......  1000 

Whitehead  v.  Galloway  (Okl.)  1101 

Whitehead,   SUte   v.   (Wash.)....  849 

Whitlatch,  Kemp  Lumber  Co.  t.  (N.  M.)..1050 

Wiese,  Jones  v.  (Wasb.)  330 

Wiggins  T.  Jackson  (Okl.)  879 

Wilken  v.  Gevera  (Okl.)  1175 

Wilkes.  Tulsa  Ice  Co.  v,  (OkL)  1169 

Wm,  Holmberg  t.  (OkL)  832 

Willapa  Harbor  Pnb.  Co.,  Pacific  County 

V.  (vraeh.)  860 

Williamsburg  City  Eire  Ins.  Co.,  Hankins 

V.   (Kan.)  ;  491 

Willis,  Hammond  Lumber  Co.  v.  (CaL)  947 

Willson's  Estate,  In  re  (Cal.)  921 

Wilson,  BuUer  v.  (OkL)  823 

Wilson,  First  Nat.  Bank  v.  (OkL)  172 

Wilson  V.  Nelson  (Okl.)  1179 

Winne  Mortg.  Co.,  Hodgson  t.  (Okl.)  071 

Wishkah  Boom  Co.  v.  Greenwood  Timber 

Go.  (Wash.).   367 

W.  J.  Van  Schuyver  ft  Go.  t.  Interna- 
tional Mercantile  A  Bmd  Co.  of  Seattle 

(Wash.)    307 

Wollard,  Shawnee-Tecumadi  Traction  Co. 

V.  (Okl.)  1189 

Woodard  v.  Glenwood  Lumber  (Cal.)..  951 
Woodcock  T.  Cochran  (N.  M.)  273 


Digitized  by  Google 


GASES  BEFOBTED 


XXZl 


Woodner-McGatish,  Pennlnston  t.  (OkL.). ..  87S 

Woodward  v.  BruhwUder  (OkU  888 

Woott<m  Land  ft  Fuel  Co.  t.  John  (Colo.)  686 
W.  P,  Fuller  ft  Co,  t.  Alturaa  School  Diat. 

(CaL  Apu.)  743 

W.  P.  Fuller  ft  Go.,  J.  M.  Brown.,  Inc^ 

V.   (CaL  App.)  960 

Wuppennsn  v.  Lyon  (Ariz.)  422 

Wyatt,  Bette  v.  (Oal.)  949 

Wynn.  St  Louto  &  S.  F.  B.  Go.  t.  (OkL).  .1150 


Wrnnewood  Cotton  Oil  Go.  t.  Moore  (OkL)  683 

TameU,  Poor  t.  (CaL  App.)  976 

i'olo  Water  &  Power  Co.  v.  Superior  Court 
in  and  Cor  Lake  County  (Cat  App.)....  894 

Young.  B.  O.  Schuckine  &  Oa  v.  (Or.)  808 

Kouttg  r.  Martin  (Kan.)  542 

York  T.  Dalton  (Or.)   60 

Zlma,  Beite  t.  (KanJ  500 


REHEARINGS  DENIED 


[,CaseB  In  wUch  rehearings  have  beat  dwled.  without  the  rendition  of  a  written  opinion,  since 
the  publication  of  the  orictnal  opinloni  in  previous  Tolumea  of  thii  Beporter.] 


ARIZONA. 

Copper  Queen  ConsoL  Min.  Co.  t.  Stratton,  148 
P.  389. 

KANSAS. 
Alexander  t.  aarkson,  150  P.  676. 
State  T.  Mollier,  152  P.  771. 

NEVADA. 

State  T.  Seott,  142  P.  1063. 
Torp  T.  demons.  142  P.  1115. 

OKLAHOMA. 

Foral  V.  Bogle  (Sup.)  146  P.  706. 
SuUins  T.  State  (Cr.)  152  P.  809. 
Wiebener  t.  Peoples  (Sop.)  142  P.  1036. 

OREGON. 
Bamnm  v.  Lockhart,  146  P.  07S. 
Blair  t.  Western  Cedar  Co.,  146  P.  480. 


Bridal  Veil  Lumbering  Co.  v.  Pacific  Coast  Cas- 
ualty Co..  145  P.  671. 

Byron  v.  First  Nat  Bank  of  Bosebnrg,  146  P. 
516. 

Cl^rke-Woodwarc!  Drug  Co.  t.  Hot  Lake  San- 

itoriam  Co.,  146  P.  135. 
Coe  V.  Coe,  145  P.  674. 

Cmle^  T.  finake  River  Dist  Imp.  Co.,  152  P. 

Field  V.  Hood  Biver  Orchard  Land  Co..  146 
P.  98. 

First  Nat  Bank  of  Ontario  v.  Seaweard,  152  P. 
883. 

Haines  Commercial  Go.  t.  GrablU.  VSZ  P.  877. 
H<Hiie  Telephone  &  Tel^rapfa  Co.  of  Portland 

V.  Moodie,  145  P.  «35. 
Rugenstein  t.  Ottenbeimer,  152  P.  215. 
Schade  t.  Muller,  146  P.  144. 
Stires  v.  Sherwood,  145  P.  645. 
Sutton  V.  Sutton.  152  P.  271. 


t 


Digitized  by 


Digitized  by 


Google 


THE 

PACIFIC  REPORTER 


VOLUME  153 


m  WaA.  848} 

8HEDOEN  V.  STLVESTEB  «t  aL 
(No.  12m) 

(Snprone  Oomt  of  WMhington.   Daa  1, 

1,  Ventjk  «3>80— Looai.  Acnona— Smpuu- 

TlO?«8  rOB  GHAtVOE  OF  YENtnt. 

While  a  local  action  most  be  bcffun  in 
the  proper  coud^,  and  if  It  ia  not  so  began  It 
will  be  traosferred  to  the  proper  county,  and 
while  a  judgment  taken  in  the  wrong  count; 
bj  default  or  orer  the  protect  of  a  defendant  ta 
taken  without  jurisdiction,  and  will  be  set  aside 
npoD  direct  attack,  where  the  venue  at  an  ao- 
tfon  to  foreclose  a  mortgaie  of  real  property 
was  transferred  to  a  connt;  other  than  in  which 
the  real  property  was  situated,  by  a  stipulation 
of  the  parties,  toe  court  to  which  it  was  trana- 
ferred  nad  Juriadiction  to  enter  a  decree. 

[Ed.  Note.— For  other  caaea,  see  Venne,  Oent. 
Dig.  SI  132-135;  Dec.  Dig.  «=>80.] 

2.  GORPORATIOKB  ^»476  —  MOBTOAlJU— GOU- 
aiDUaTIOn— ASSIQNUENT. 

p.  owned  certain  arid  lands  on  which  were 
two  pumping  plants.  He  nre  an  option  to  pur^ 
dtase  to  S.,  who  contracted  to  sell  the  land  and 
caused  the  pumping  plants  to  be  conveyed  to 
an  irrigation  company  organized  by  him.  and 
also  contracted  with  the  purchasers  of  the  land 
for  irrigating,  etc.  He  caused  notes  for  $4,000 
and  $6,000  to  be  executed  to  F..  and  the  irriga- 
tion company  executed  a  mortgage  for  ?IO,()0<> 
to  secure  both  notes.  The  irrigation  company 
defaulted  and  F.  and  S.  gave  the  purrhascra  in 
the  East,  because  of  the  bad  affairs  of  the 
■dieme,  credits  on  the  contracts  of  purchase, 
and  had  the  pumping  plants  conveyed  to  the 
C  company,  a  corporation  formed  by  such 
purchasers,  which  paid  Aebta  of  the  scheme 
aggr^ting  some  $1B.OOO,  including  claims  due 
P.  F.  canceled  the  $4,000  note,  gave  a  crerlit 
of  $1,000  on  the  other  note,  and  represented 
that  i^aintiff  owned  the  balance  of  that  note, 
but  could  be  settled  with  for  a  small  sum.  Im- 
mediately afterwards  he  assigned  that  note  and 
the  mortgage  to  plaintiff,  wno  demanded  pay- 
ment in  ftul,  and  the  O.  company  agreed  to 
pay  the  amonnt  in  Inatallments.  and  did  pay 
part  of  the  note.  Plaintiff  claimed  a  commls- 
sioQ  for  introducing  F.  to  S.,  and  sued  to  fore- 
close the  mortgage.  Held,  that  where  the  evi- 
dence, though  contradictory,  indicated  that 
plaintiff  had^no  real  interest  in  the  note,  the 
transrer  to  plaintiff  was  without  connidej^tion, 
and  he  could  not  recover ;  it  Appearing  that 
he  knew  all  the  facto  aiid  was  not  a  purchaser 
In  good  faith. 

[Ed.  Note.— For  other  eases,  see  Gorporations, 
Cent^  Pi^.  H  1856-18&4;  Dec  Dig.  «»47G.] 

S.  Biixs  AND  Notes  ®=»434— Patvent— Rb- 
covEBT  Back— V0X.UNTABY  Paymento. 
The  payments  on  the  agreement  by  the  C. 
company  to  pay  ^aintiff.  though  made  because 
tiie  buyers  of  the  land  and  the  officers  of  their 


corporation  misplaced  tbdr  trust,  not  having 
been  coerced,  could  not  be  recovered  baefc. 

TEd.  Note.— Pm  other  eases,  see  Bills  and 
Notes,  Oe&t.  Die.  H  1788-1771;  Dea  Dig.  ^ 
494.] 

Department  1.  Appeal  from  Superior 
Oourt,  Taklma  County;  Thpa.  EL  Orad7t 
Judge. 

Action  by  John  S.  Sbedden  against  T.  Har- 
ry Sylvester  and  others.  From  a  judgment 
for  plaintiff,  the  defendant  Co-Operative  Or- 
chards Company  appeals.  Reversed  and  re- 
manded, with  Inst  ructions. 

Van  Nuys  ft  Hunter,  of  Seattle,  for  appe- 
lant Edward  V.  Lockhart,  of  North  Yakima, 
for  req^ondent 

OHADWIGE,  J.  [1]  The  first  question 
presented  In  this  case  la  one  of  Jurisdiction. 
The  action  was  brought  to  torefloae  a  niort* 
gage  apcm  real  pn^rty  in  Benton  connty. 
When  the  issues  bad  been  made  up  the  par- 
ties stipulated  that  the  case  be  transferred 
to  the  county  of  Taklma,  the  ground  ftor  the 
change  bdng  to  serve  the  conroiience  of 
witnesses.  After  the  case  bad  been  tranafer. 
red  to  TaMma  connty  and  a  decree  entered, 
the  attorneys  who  had  appeared  (or  the  de- 
fendant withdrew  from  the  case,  and  pres- 
ent counsel  were  snbstltnted.  An  objection 
was  th«i  made  to  the  Jnrtadletion  of  the 
court  This  was  overruled. 

It  is  contended  that  under  the  dedidons  of 
this  court  (MeHaster  t.  Advance  Tliresher 
Ga,  10  Wash.  147,  38  Pac:  700:  J.  B.  Hnmmel 
V.  Fidelity  Aid  Association.  42  Wash.  44R,  85 
Pac  SS:  A.  J.  West  v.  John  Martin.  47  W^h. 
417,.  02  Pac:  334 ;  Whitman  Connty  v.  D.  S. 
Fidelity  &  Guaranty  Co.,  49  Wash.  150.  04 
Pac.  906:  A.  B.  Rlcbman  v.  Wenaha  Co.,  74 
Wash.  371, 133  Pac.  487)  the  court  fand  no  Ju- 
risdiction to  enter  the  decree.  We  think  tliat 
counsel  are  Inclined  to  ^ve  to  the  decisiona 
relied  on  a  meaning  they  will  not  bear.  It 
Is  true  that  a  local  action  must  be  begun  in 
the  proper  county,  and  if  It  Is  not  so  begun, 
a  court  will,  as  directed  by  statute,  tranafer 
It  to  the  proper  county.  This  court  has  also 
held  that,  if  a  Judgment  be  taken  In  the 
wrong  connty,  either  by  defeult  or  over  the 
protest  of  a  defendant,  it  is  taken  without 
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Jurisdiction,  and  will  be  aet  aside  upon  di- 
rect attack.  The  statute  fixing  the  venue 
of  an  action  must  be  construed  with  refer- 
ence to  all  other  statutes  affecting  procedure. 
In  State  ex  reL  Howell  v.  Superior  Court,  82 
Wash.  356, 144  Pac.  291,  this  court  conceded, 
For  the  sake  of  argument,  that  the  action 
there  sought  to  be  controlled  by  mandamus 
was  local  to  King  county,  but  held  that  the 
court  was  not  without  power  to  change  the 
venue  to  Chelan  county,  where  the  conven- 
ience of  witnesses  and  the  ends  of  Justice 
demanded  such  change,  saying: 

"It  Ib  plain  from  these  provisions  [Rem.  & 
Eal.  a)de,  Sf  209,  215]  of  the  statute  that, 
where  these  causes  exist  [being  causes  of  a 
change  of  venue],  in  either  a  local  or  transitorr 
action,  the  change  may  be  made;  and  the 
statute  expressly  provides  that  the  cause  shall 
be  tried  in  the  count;  to  which  the  change  is 
made.  That  conrt  necessarily  must  have  juris- 
diction of  the  ease." 

[2]  One  Forsyth  was  the  owner  of  certain 
arid  lands  In  Benton  county,  upon  which 
were  two  pumping  plants.  Respondent  in- 
troduced one  Sylvester  to  him  as  a  prospec- 
tive purchaser  of  his  property.  After  soroc 
negotiation  Sylvester  took  an  option  upon  the 
land  at  $180  an  acre.  This  Included  the 
pumping  plants.  It  was  Sylvester's  purpose 
to  sell  the  land  to  parties  in  the  East  Tills 
he  did  by  malting  contracts  of  sale,  taking  In 
payment  $75  in  cash  and  promises  to  pay  the 
balance  in  installments.  Sylvester  formed  a 
corporation  called  River  Front  Power  &  Ir- 
rigation Company,  and  caused  the  title  to 
the  two  pumping  plants  to  be  conveyed  to  the 
corporation.  He  also  contracted  with  the 
several  purchasers  of  the  subdivided  tracts 
to  pay  $75  an  acre  per  year  for  four  years 
for  planting.  Irrigating,  and  caring  for  the 
tracts  until  the  trees  to  be  planted  thereon 
came  to  maturity.  Be  caused  to  be  executed 
a  note  for  $6,000  (November  80,  1009)  upon 
one  plant,  and  $4,000  (February  11,  1910) 
upon  the  other,  each  to  Forsyth.  It  Is  now 
Insisted  that  Sylvester  was  the  owner  of  one- 
half  of  each  note  and  respondent  the  owner 
of  one-half  of  each  note,  respondent's  inter- 
est being  therefore  $5,000,  which  It  is  con- 
tended was  to  be  paid  him  as  a  commission 
for  Introducing  Sylvester  to  the  owner  of  the 
land.  The  $6,000  was  secured  by  a  mort- 
gage of  even  date.  The  River  Front  Power 
&  Irrigation  Company  had  no  funds  and  de- 
faulted In  their  obligation  to  the  buyers  of 
the  tracts.  On  December  14, 1910,  the  River 
Front  Power  &  Irrigation  Company  executed 
a  mortgage  for  $10,000  to  Forsyth  to  secure 
both  notes.  After  notice  of  the  situation 
had  been  bronght  home  to  the  purchasers, 
they  met  Forsyth  and  Sylvester  In  New  Jer- 
sey in  January,  1911.  After  taking  account 
of  the  bad  affairs  of  the  sdieme,  a  voluntary 
credit  was  made  upon  the  contracts  of  pur- 
chase of  so  much  an  acre.  The  titles  to  the 
two  pumping  plants  were  conveyed  to  another 
coiiwratlon,  the  Co-operative  Orchards  Com- 
pany, a  corporation  formed  by  those  who  had 


purchased  lands  from  Sylvester.  The  notes 
of  $6,000  and  $4,000  had  been  made  payable 
to,  and  It  Is  said  that  they  were  to  be  held 
by,  Forsyth,  the  owner  of  the  land,  as  trus- 
tee of  the  parties  mentioned.  At  the  meet- 
ing la  the  East,  Forsyth  voluntarily  canceled 
and  surrendered  the  note  for  $4,000,  and  caus- 
ed a  credit  to  be  made  of  $1,000  upon  the 
$6,000  note.  Whereupon  the  owners,  acting 
through  their  corporation,  agreed  to  pay, 
and  did  pay,  other  debts  aggregating  some 
$15,000  and  agreed  to  settle  with  the  re- 
spondent We  think  It  is  dear  that  For- 
syth, the  original  owner  of  the  property,  who 
held  the  note  as  a  trustee  for  the  corpora- 
tion, gave  assurance  to  the  eastern  people 
that  the  Shedden  note  conid  be  settled  for  an  _ 
inconsequential  Bum.  Almost  immediately 
after  the  meeting  in  the  East  Forsyth  assign- 
ed to  respondent  the  $6,000  note  and  the  $10,- 
000  mortgage.  Respondent  soon  thereafter 
demanded  payment  of  the  note  in  full.  After 
considerable  correspondence  the  Oo-operatlve 
Orchards  Company  agreed  that  it  would  pay 
respondent  $1,000  down  and  $100  each  month 
thereafter.  Under  this  agreement  the  com- 
pany paid  $2,138.96,  together  with  Interest  up 
to  October  1,  1912.  This  action  la  brought  as 
an  ordinary  suit  In  foreclosure. 

The  defenses  which  are  material  at  this 
time  are  that  there  was  no  consideration  for 
the  $6,000  note  and  the  $10,000  mortgage; 
that  the  mortgages  were  given  to  secure  a 
purchase  price  and  all  sums  due  and  owing 
on  account  of  the  cost  of  the  pumping  plant, 
either  In  law  or  In  equity,  had  been  discharg- 
ed by  the  issuance  of  stock  in  the  River 
Front  Power  &  Irrigation  Company  to  For- 
syth; that  fraud  was  practiced  upon  the 
individuals  who  formed  themselves  into  ap- 
pellant corporation  by  concealing  the  true 
facts;  that  such  fraud  was  not  discovered 
until  after  the  payments  bad  been  made  un- 
der the  subsequent  agreement  to  pay,  and 
when  discovered  that  it  refused  to  pay  fur- 
ther; and  finally,  that  respondent  Is  not  a 
purchaser  for  value. 

We  have  found  this  case  to  be  one  of  ex- 
ceeding difficulty,  for  It  cannot  be  denied 
that  respondent  has  a  paper  case  which  has 
been  sustained  by  the  flndtngs  and  decree  of 
the  trial  Judge 

We  think  the  only  question  available  to 
appellant  is  whether  the  $6,000  note  was  a 
valid,  subsisting  Indebtedness  at  the  time  ap- 
pellant took  title  to  the  pumping  plants  and 
agreed  to  pay  certain  existing  debts  against 
the  Power  &  Irrigation  Company  held  by 
Forsyth  and  others.  ,  In  other  words,  was 
there  at  the  time,  or  bad  there  been,  a  con- 
sideration for  the  mortgage?  Taking  the  case 
by  Its  four  comers,  we  are  satlsfled  that  the 
withholding  of  title  to  the  power  tracts  and 
the  contracts,  permitting  the  water  users  to 
eventually  purchase  them  at  the  sum  of  $6,- 
000  and  $4,000,  respectively,  and  the  giving 
of  the  notes,  was  clearly  a  manipulation  on 
the  part  of  Forsyth  and  Sylvester,  in  which 
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respondent  had  either  no  Interest,  or  «  knowl- 
edge of  all  that  was  done. 

Forsyth,  to  whom  the  mortgage  and  notes 
were  made,  Is  not  at  all  clear  in  his  testi- 
mony. Any  one  of  several  findings  might  be 
made  from  IL  It  might  be  found  that  he  was 
a  trustee  for  Shedden  and  Sylvester,  or  it 
might  be  found  that  the  mortgage  and  notes 
had  been  executed  to  him  for  the  purchase 
price;  that  the  minutes  of  the  corporation 
show  that  a  meeting  was  caUed  to  lasne  stock 
for  the  purdiase  price;  that  the  stock  was 
Issued  in  Forsyth's  name;  or  that  he  took 
them  to  protect  himself  and  keep  the  whole 
thing  in  bis  own  bands.  It  may  be  that 
Forsyth  had  an  ordinal  purpose  to  protect 
himself  when  be  took  the  two  notes  and  the 
$10,000  mortgage  in  bla  own  name,  but  it  is 
not  likely.  In  &ct  the  conduslon  seems  to 
be  compelling  that  he  had  no  other  interest 
than  that  of  a  trustee  to  protect  Sylvester  in 
a  purpose  which  was  nltimatciiy  consummat- 
ed; that  Is  to  sell  the  pompii^  plants  at 
his  own  price  imder  the  pretrase  that  there 
was  a  valid  Uea  upcm  them.  The  fact  that 
Sylvester  never  treated  the  mortgage  as  a 
Hen  as  between  the  parties,  and  the  further 
fact  that  Forsyth,  in  ft  letter  of  date  Janu- 
ary 28,  ISIHK  disclaimed  all  interest  In  the 
enterprise,  caste  a  fog  of  uncertainty  and 
doobt  over  their  testimcmy,  and  tends  to  im- 
pugn the  whole  transaction. 

Taking  the  case  ot  Sylvester:  He  was  the 
parchaaw  of  the  whole  enteivrlse,  including 
the  pumping  plants.  His  corporation,  with 
tbe  exception  of  five  shares  sold  to  a  man 
named  Benny  and  one  share  given  to  a  man 
named  Kramer,  so  as  to  have  three  incor^ 
porators,  was  Sylvester.  He  was  its  dominat- 
ing spirit  and  controlled  it  With  the  legal 
title  in  his  hands,  or  so  completely  under 
his  control,  it  were  folly  to  make  a  mortgage 
to  himself  or  to  his  own  trustee  unless  it 
was  to  serve  siHne  ulterior  purpose.  If  It 
were  done  to  protect  the  payments  to  Syl- 
vester tot  the  purdttase  iffic^  and  respond- 
eat  for  his  commission,  the  testimony  does 
not  ring  true,  for  Uiat  would  leave  Forsyth 
security  for  only  half  of  the  purchase  price ; 
accordbig  to  the  testimony  of  all  tbe  wit- 
nesses. We  think  the  truth  Is  dear  that  the 
$4,000  note  and  the  $6,000  note  r^reseuted 
tte  pretoftded  purchase  price  for  the  two 
tracts  from  Forsyth,  and  that  the  $10,000 
mortgage  was  pat  on  with  intent  to  save 
something  to  Sylvester  out  of  the  wreck,  aft- 
er it  had  become  apparent  that  Sylvester's 
side  eorporation  was  insolvent  and  could  not 
carry  out  its  agreements,  and  when  It  was 
certain  that  its  ne^lgence  had  caused  the  pur- 
chasers of  the  subdivided  tracts  great  loss. 
It  may  be  that  Sylvester  or  Forsyth — they 
are  all  mixed  up  in  their  account  of  tbe 
transaction — had  promised  to  pay  rcspond- 
oit  a  commission  for  introducing  til  m  to  Foi^ 
syth.  In  one  place  Fttrsyth's  testimony  will 
bear  the  construction  that  something  was  due 
from  him  as  a  commission  for  other  services 


and  woric  But  that  mpondent  had  any  In- 
terest in  the  notes  at  the  time  they  were  ex- 
ecuted we  do  not  believe. 

When  Forsyth  and  Sylvester  were  In  the 
Bast  and  consulting  with  the  stricken  stock- 
holders who  seemed  to  have  bad  faith  in 
them,  it  was  represrated  to  ai^jiellant  that 
respondent  owned  the  ¥6,000  note  after  the 
endorsement  of  the  $1,000;  that  it  was  ft 
valid  subsisting  lien.  Forsyth  was  respond- 
ent's trustee  holding  the  .note.  He  had  per- 
sonal claims  of  great  amonnt  against  the  pur- 
chasers, or  rather  against  tlm  schemb  He 
was  interested  in  collecting  his  own,  and  he 
did.  As  an  Inducement  to  a  statement  that 
made  him  whole  on  bis  unsecured  claims,  be 
admits  that  he  represented  to  them,  when 
asked  If  be  did  not  say  that  respondent  would 
take  a  nominal  sum,  and  that  be  would  prob- 
ably be  liberal  In  his  settlement,  that: 

"I  didn't  say  that  exactly,  or  that  in  sub- 
staoce.  I  did  tell  them  that  I  believed  they 
could  get  a  very  satiaCactory  Bettlemeiit  out 
(rf  Mr.  Shedden  by  offering  him  a  gross  sum 
to  be  paid  speedily,  because  Shedden  needed  the 
money.  I  advant^d  the  further  idea  that  Shed- 
den had  received  very  large  compensation  for 
the  service  be  bad  rendered,  and  that  would 
probably  put  him  in  a  humor  to  be  more  liberal 
on  the  amount.  I  didn't  specify  any  exact  sum 
that. I  thought  he  would  take._  ^ 

He  b^d  both  notes  at  the  time,  but  dis- 
covered only  one  of  them,  $4,000,  which  was 
canceled  because,  as  we  believe,  it  would  not 
stand  tbe  light  of  equity,  but  concealed  the 
$6,000  note  und»  the  i»etense  that  respond- 
ent had  a  real  interest  in  it;  that  it  was 
^ven  to  pay  bis  commission,  although  we 
have  no  doubt  that  he  had  as  much  auttwr. 
i^  to  cancel  the  one  as  the  othev  of  the 
notes,  and  that  it  was  hia  duty  to  do  So. 
At  any  rate.  Instead  of  holding  the  note  and 
undertaking  to  collect  It,  as  he  was  in  moral 
right  bound  to  do,  be  transferred  the  note 
at  the  first  opportunity  to  respondoit,  who' 
set  about  to  coerce  the  payment  of  it  in 
full.  If,  as  we  have  found,  resptmdent  had 
no  real  interest  In  tbe  note,  and  it  was  given 
eltlier  to -secure  Forsyth  for  the  purchase 
price  which  had  been  paid  in  stock,  or  to  fix 
an  apparent  value  under  wbicb  the  buyras 
of  the  tracts  coUld  not  go  if  they  exercised 
their  option  to  organize  a  corporation  among 
themselves  to  purdutse  the  water  plants,  it 
follows  that  a  transfier  of  the  note  to  re- 
spondent was  without  consldra*atlon,  and  he 
cannot  recover.  He  knew  all  the  facta,  and 
Is  not  a  punibaser  in  good  faith. 

[3]  Appellant  contends  that  it  should  re- 
cover the  sums  voluntarily  paid  under  a 
misunderstanding  of  the  facts.  To  sustain 
such  a  recovery  we  would  have  to  find  that 
the  payments  were  coerced.  The  testimony 
is  hardly  sufficient  to  sustain  that  finding. 
The  buyers  and  the  ofllcers  of  the  appellant 
seem  to  have  misplaced  their  trust,  but  they 
were  not  coerced  in  a  legal  sense.  As  much 
as  they  can  claim  is  that  the  mortgage  be 
discharged  as  a  lien  for  the  balance  due  at 
the  time  It  was  repudiated.  Bespondent, 
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and  those  ojieratlng  for  and  with  blm,  Beem 
to  have  deliberately  set  about  to  make  a 
pnper  ca^e,  but  when  this  Is  measured  In  the 
llKht  of  e<iulty,  we  are  compelled  to  find  that 
there  was  no  consideration  for  the  note 
sued  on,  or,  If  so,  that  It  was  discharged, 
and  that  the  mortgage  was  a  pretense,  and 
that  respoudent  holds  nothing  that  la  en- 
furceiiUie  as  a  Men  against  the  present  own- 
ers of  the  legal  title  to  the  property. 

Iteversed  and  remanded,  with  Instructions 
to  enter  a  decree  upon  the  facts  la  favor  of 
the  appellant 

.  MORRIS.  O.  J,  and  FUI*LEIlTON, 
MUU>'T.  and  liAIN,  concur. 


(88  Wash.  Sjl) 

BARTOLTNI  ct  ax.  T.  GRAYS  IIARBOR  EX. 
&  LIGHT  CO.   (No.  12830.) 

(Supreme  Court  of  Washington.    Not.  29. 
1916.) 

Carriers  «=>277— Refusax  to  Accept  Pas- 

6E.NUEB— 1>auaoes. 

I'hiintitfs,  huBband  and  wife,  started  to 
board  defeudaot's  street  car  witn  transfers. 
Tlie  wife  was  ahead,  and  as  the  husband  was 
about  to  follow  her,  the  eonduetor  refused  to  let 
him  ri<Ie,  at  the  same  time  c&llitig  him  a  "Dago. ' 
The  wife  followed  her  husband  off  the  cor,  auil 
as  she  was  about  to  step  from  the  lant  step,  tb« 
coDdiictor  started  the  car,  causing  her  to  nearly 
fall  down.  There  were  several  pasaeneers  in  the 
car  ut  the  time.  The  husband  suffered  no  nhysi- 
cal  injury,  the  wife  left  the  car  voluntarily,  no 
mental  aaguisb  or  suffering  was  shown^  and 
there  was  no  fiDaudal  loss,  except  a  portion  of 
the  smuU  street  car  fare.  Ueld  that,  there  be- 
iuR  Dotliing  but  a  naked  vlotatioo  of  a  Wgal 
risht,  plaintiffs  could  recover  only  nominal  dam- 
ages, and  a  venlict  for  $300  was  unwarranted. 

-|fM.  Note.— For  other  cases,  see  Cnrriers, 
Cent  Dig.  31  1082-1084;  Dec  IMg.  «»277.I 

Department  2.  Appeal  from  Superior 
Court,  Cbehalls  County;  Ben  Sbeeks,  Judge. 

Action  by  Joseph  Bartollnl  and  wife 
against  the  Grays  Harbor  Railway  A  Light 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Bevoraed  and  remanded, 
with  Inatmctiona. 

Bridges  &  Bruener,  of  Aberdeen,  for  appel- 
lant. A.  Emerson  Cross,  of  Aberdeen,  for 
respondents. 

Hor.COMB,  J.  Respondents  boarded  a  car 
operated  by  appellant  and  paid  their  fiires 
to  go  to  their  home  between  Hoqulam  and 
Aberdeen,  having  with  them  their  baby  and 
baby  carriage.  They  were  obliged  to  make  a 
transfer  from  the  first  car  to  another  to 
complete  the  Journey,  and  when  they  left 
the  first  car  to  board  the  second,  the  hus- 
band having  secured  transfers  when  he  paid 
their  fares,  he  carried  the  baby,  the  bnliy 
carriage  was  on  the  street,  and  the  wife  pre- 
ceded the  husband  and  entered  the  car.  The 
husband  testified  that,  as  he  was  about  to  fol- 
low'his  wife,  and  had  Just  stepped  on  top  of 
the  platform  In  the  back  of  the  car,  tlie  con- 


ductor said  to  him,  "I  wont  let  you  ride,  you 
Dago;"  that  he  said  to  the  conductor,  "I 
have  got  my  transfers;  I  have  got  my  baby 
buggy,  too;"  that  the  conductor  replied,  "I 
don't  care  for  your  buggy;  you  get  down 
pretty  damn  quick,  you  Dago."  He  further 
testified  that  be  obeyed  the  order  of  the  con- 
ductor and  got  off  the  car,  first  following  the 
motion  the  conductor  made  with  his  arm  to 
get  off:  that  his  wife  followed  him  off  the 
car,  and,  when  she  was  about  to  step  off  the 
last  step,  the  conductor  started  the  car,  and 
she  came  near  falling  down ;  that  he  took 
care  of  his  wife  from  the  shaking  up  and 
dizzy  feeling  she  experienced  as  a  result  of 
starting  the  car  before  she  got  off;  that 
there  were  five  or  six  passengers  in  the  car 
at  the  time  the  omductor  ordered  blm  off; 
that  the  conductor  never  asked  him  to  hang 
the  baby  carriage  on  the  outside  rear  end  of 
the  car  and  never  pointed  to  the  hook  to 
bang  the  baby  carriage  on ;  that  the  conduc- 
tor never  said  anything  about  the  baby  bug- 
gy. The  wife  testified  to  their  getting  on 
and  oflP  the  car;  that  she  went  flrst  into  the 
ear;  that  she  beard  the  conductor  speaking 
to  her  husband  croasly,  but  could  uoder- 
stand  nothing  that  was  said,  except  the  word 
"Dago"  spoken  by  the  conductor;  that  the 
conductor  started  the  car  when  she  was  Just 
stepping  off  the  last  step,  and  she  came  near 
fulling;  that  at  the  time  she  was  in  & 
pregnant  conditt<Hi.  The  husband  could  un- 
derstand a  very  little  English;  the  wife  nonei 

The  testlmMiy  as  to  what  was  said  was  In 
sharp  conflict.  The  conductor,  motorman, 
and  a  lady  who  was  not  an  employft  of  ap> 
liellant,  but  a  passenger  on  the  car,  testiflw 
that  the  conductor  did  not  call  the  man  any 
names,  but  told  him  to  bang  the  baby  bug- 
gy <m  the  hook  at  the  rear,  and  p(^ted  to  It 
Tbe  Jury,  however,  resolved  the  focts  in  fa- 
vor of  ree^ndents,  and  gave  tta«u  a  verdict 
for  (300:  A  motion  for  new  trial  was  made, 
one  of  the  groimds  of  which  was  that  the 
verdict  was  grossly  excessiva  The  motloo 
was  denied. 

There  was  not  the  slightest  physical  Injury 
to  the  bnaband.  The  wife  was  not,  even  as- 
suming the  truth  of  respondents'  testlmtmy, 
ordered  ctt  tbe  car,  bnt  voluntarily  got 
There  was  no  testimony  of  any  "moital  an- 
guish or  suffering."  There  was  no  finandal 
loss,  except  a  portion  of  the  small  street 
car  fare.  There  was,  In  fact,  simply  a  naked 
violation  of  a  legal  right  which  would  enti- 
tle respondents  to  nothing  more  than  nominal 
damages.  A  verdict  for  $300  is  clearly  the 
result  of  passion  and  prejudice,  and  Is  not 
warranted. 

This  case  Is  governed  by  the  decision  of 
tnls  court  in  Wilson  v.  Sim  Pub.  Co,,  85  Wash. 
503,  148  Paa  774.  Respondents  are  entiUed 
to  nominal  damages,  and  nothing  more. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  Judg- 
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ment  for  nwninal  damages  In  the  sum  of  $1 
In  tavm  of  respondents.  Appellant  will  re- 
corer  costs  of  appeaL 

UOmtia,  a  J.,  and  MAIN,  UOUKT,  and 
PARKER,  JJ.,  concur. 

(8S  Wuh.  tZJ) 

GRAND  UNION  LAUNDRY  CO.  T.  OARNHY 
et  aL   (No.  12755.) 

(Sapreme  Court  of  WuUngton.   Nor.  29, 
1915.) 

1.  Appeal  and  Ebbob  «=»1009  —  Eivnw  — 
QnesTiONB  op  Fact. 

Tb«  action  of  the  trial  court  In  rvfonninc 
a  oontraet  will  not  be  disturbed  on  an  appeal 
involirlug  only  questioos  of  fact. 

[Ed.  Note.— For  other  caaea,  sea  Appeal  and 
Error.  CenL  Dig.  H  3970-80^;  Dec.  £^  «=» 
1009.] 

2.  DaU AOE8  «=>85  —  laquzDATiD  DAiuaiB  — 
PBOor  or  Dahagc. 

Though  a  stipulation  in  a  contract  for  Uq-; 
didated  damages  is  conatmed  as  a  stipulatioD 
for  a  penalty,  the  partj  claiminjc  the  damaaea  is 
not  allowed  to  prove  damage  m  excess  of  the 
stipulated  amount. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  179-181,  183-187 ;  Dea  Dig.  «=> 


3.  Dahaobb  «=>79— LxquiDATiD  Dauagks  OB 
Pbnaltt. 

A  contract  provided  that  the  proprietors  of 
a  Turkish  bath  thereby  guaracteed  to  the  laun- 
dry proprietor  laundry  work  to  the  amount  of 
a  year  for  a  term,  and  that  on  their  fail- 
ure to  do  so,  the  difference  between  the  amount 
actually  furnished  and  such  sum  of  $1,800 
shoold  be  the  measure  of  damages  to  the  Inim- 
dry  proprietor  as  liquidated  damages.  Held, 
tliat  on  Its  face  the  contract  waa  a  proper  one 
for  liquidated  damages,  as  the  actual  damages 
i^ere  oot  as  claimed  a'  mere  matter  of  bookkeep- 
ing, while  the  damages  automatically  regulated 
tbemselTes  according  to  the  degree  of  tbe  breach, 
which  is  a  feature  favorable  to  the  upholding  of 
liquidated  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |}  104-169 ;  Dee.  Dig.  «»79.] 

4.  DaHAQBB  «=9l63  —  LiqTTIDATED  Dauaobs 
OB  I^ENALTT- Burden  of  Pboof. 

The  burden  of  proof  was  upon  the  propri- 
etors of  the  Turkish  bath  to  make  such  snowing 
as  to  profits  or  damages  as  wouk]  enable  the 
court  to  determine  whether  the  parties  Intended 
the  stipulation  as  more  than  a  penalty  clause. 

(Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  454-459;   Dec.  Dig.  ^108.J 

6.  DaUAOES  «S>79— IjIQUIDATBD  Dahaobs  ob 

Pbnaltt. 

The  ease  of  aeeertalnlng  the  damages  from 
the  breach  of  a  contract  is  never  of  itself  deter- 
minative that  a  sum  stipulated  as  limiiilated 
damages  amounts  to  a  pennlty,  but  is  only  to  be 
thrown  in  the  scale  of  interpretation  when  there 
are  other  doubts. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  |S  104^169 :  Dec  Dig.  .^79.1 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  the  Grand  Union  Laundry  Com- 
pany against  J.  E.  Carney  and  another,  part- 
ners, doing  bnslDesB  as  'Heady's  Tarkish 
Batbs.   From  a  lodgment  for  plalntUF,  the 


defendant  Carney  appeals,  and  plaintiff  pro*' 
ecutes  a  crosa-appeaL  Affirmed. 

Preston  ft  Thwgrlmson.  of  Seattle,  for  ap> 
pellant  Walter  A.  Keene,  of  Seattle  for 
cross-appellant 

BAUSMAN,  J.  This  la  an  action  at  law 
tried  without  Jury.  Appellant  Carney,  who 
previously  had  been  a  contractor,  entered  In- 
to a  special  partnership  with  defendant 
Heady  (who  has  not  Joined  in  this  appeal)  to 
operate  a  Turkish  bath.  Heady  liad  for  some 
years  been  a  barber  next  door,  and  Harry 
Okamura,  In  business  as  the  Eagle  Laundry, 
had  long  been  doing  Heady's  laundry  work. 
Carney  had  no  interest  in  the  barber  shop. 
His  sole  partnership  with  Heady  was  In  the 
bathhouse  baslness.  After  the  latter  had  ex- 
isted two  or  three  months,  Heady  informed 
Carney  that  they  could  get  from  Qkamnra  a 
rate  of  55  cents  per  hundred  on  the  bath- 
bouse  laundry  if  they  would  give  talm  «  3- 
year  contract,  Carney  told  Heady  to  do  what 
was  beat  in  the  matter,  Okamura's  lawyer 
then  drew  up  a  contract  which  Is  the  subject 
of  this  lawsuit,  and  this  was  afterwards  sign- 
ed by  Carney,  apparently  without  his  reading 
it  In  this  contract  Carney  and  Heady,  do- 
ing business  as  Heady's  Turkish  Baths,  were 
named  as  first  parties,  and  Okamura  as  the 
second.  The  contract,  naming  a  price  of  55 
cents  per  hundred  on  the  bathhouse  work, 
contained  the  following  stipulation  In  which 
we  have  italicized  features  now  pertinent: 

"The  said  parties  of  the  first  part  hereby  guar> 
antee  to  the  said  nartiea  of  the  aecond  part  euffi- 
cieut  laundry  work  of  the  classes  herein  describ- 
ed to  the  sum  of  eighteen  hundred  doUars  per 
year  for  the  term  of  this  agreement,  and  in  ea«0 
of  their  failure  so  to  do,-tAe  difference  hetwem 
the  amount  aetuaUo  furnished  flach  year  and 
the  said  turn  of  dgnteen  hundred  dollars,  shall 
be  the  meoMtre  of  damagea  accniing  to  said  pai^ 
ty  of  tbe  second  part  aira  b  herd)y  agreed  to  M 
hquidated  damage$." 

The  contract  bad  also  a  provision  of  26 
cents  per  hundred  on  Heady's  separate  bar- 
ber shop  work,  which  price  was  later  raised 
10  cents  a  hundred  on  oral  and  private  agree- 
ment between  Heady  and  Okamnra ;  but  up- 
on the  request  of  Heady  that  be  do  so  and 
say  nothing  to  Carney  about  it,  the  bills  for 
this  work  were  rendered  separately  to  Heady, 
'i^e  plaintiff,  successor  In  Interest  of  Oka- 
mnra. asked  for  judgment  not  only  for  the 
liquidated  damages  which  we  shall  hereafter 
refer  to,  but  for  $600  unpaid  balance  on  this 
last-mentioned  work.  This  last  was  denied 
plaintiff  by  the  lower  court  though  it  found 
in  his  favor  on  the  principal  point  The 
plaintiff  in  consequence  has  prosecuted  a 
cross-appeal  In  this  action. 

(1  ]  Before  considering  Carney's  appeal,  we 
may  at  once  eliminate  the  cross-appeal  of  the 
laundry  company.  Ttiat  arising  entirely  up- 
on questions  of  fact  fonnd  adversely  to  plain- 
tiff, tbe  action  of  tbe  lower  court  In  reform- 
ing tbe  contract  so  as  to  exclude  Carney  from 
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UaDlU^  on  the  barber  shop  laoDdry  bill  np- 
pears  to  ub  correct,  and  judgment  is  affirmed 
on  the  croas-appeaL 

We  resnme  now  the  ajq>eal  of  Carney 
against  whom  Uie  lower  court  rendered  judg^ 
ment  for  f 73&98.  This  constltates  the  dlf- 
fermce  between  the  stlpnlated  $1,800  and  f  1,- 
061.(^  which  latter  was  the  laundry  price  for 
the  total  work  tnmlshed  durl^  the  final 
year.  That  Carney  and  Heady  furnished  the 
laundry  the  reqolred  woA  during  eadi  of  the 
first  two  years  Is  ctmceded,  bnt  It  la  also  con- 
ceded that  they  fiilled  to  do  so  In  the  third 
year  beyond  the  sum  mentioned.  The  degree 
of  their  failure  is  the  judgmoit  against  th^, 
for  the  lower  court  interpreted  "liquidated 
damages"-  as  liquidated  damages,  and  not  as 
a  penalty.  The  case  comes  to  us,  then,  upon 
that  question  of  law.  Now.  neither  the  plain- 
tiff nor  the  defendant  put  in  any  evidence  to 
show  what  the  status  of  the  laundry  com- 
pany was  in  respect  to  either  profits  or  loss 
through  performance  or  breadi  of  the  con- 
tract by  Carney  and  Heady  in  the  third  or 
any  of  the  years,  so  we  are  invited  to  con- 
strue "liquidated  damages"  as  a  mere  penalty 
on  the  face  of  the  instrument  Itself,  and  the 
admitted  sort  of  business  Involved. 

[2]  It  must  ever  be  the  policy  of  the  courts 
to  hold  to  their  expressed  bargain  minds  com- 
petent to  contract  Every  excursion  from 
Intelligible  language  of  parties  Is  as  liable  to 
defeat  as  to  promote  Justice.  Particularly 
true  is  this  In  contracts  prescribing  "liquidat- 
ed damages."  Indulgence  there  must,  in  the 
the  nature  of  things,  give  a  certain  advantage 
to  one  side,  because  the  party  claiming  that 
it  is  a  fixed  amount  is  never,  if  It  be  constru- 
ed as  only  a  penalty,  allowed  to  escape  his 
limited  snm  and  show  damages  beyond  it 
The  bars,  thrown  down  to  the  other  party, 
are  kept  up  as  to  him.  To  take  the  present 
Instance,  no  matter  what  losses  the  laundry 
company  or  Okamura  may  have  bad  beyond 
the  liquidated  sum,  they  are  utterly  lost 
Call  the  term  a  mere  penalty,  and  the  laun- 
dry company  is  held  to  its  maximum,  while 
the  other  side  are  set  free  from  their  mini- 
mum. It  is  a  doubtful  undertaking  to  call 
that  not  fixed  wMcb  business  men,  in  the  ex- 
change of  promises,  agreed  was  fixed.  Never- 
tbeleas,  courts  having  found  It  unavoidable 
at  times  to  relieve  parties  from  their  own 
fitrlct  language  pronouncing  liquidated  sums, 
it  becomes  necessary  to  discuss  this  provision. 

[3}  Some  contracts  there  are  for  liquidated 
damages  that,  upon  their  face,  may  be  pro- 
nounced as  Imposing  only  a  penalty.  Certain- 
ly without  further  evidence  some  clauses  of 
tbat  sort  appear  so  little  in  accord  with  the 
almost  manifest  intentions  of  the  parties  tbat 
a  court  may  construe  them  as  penalties,  un- 
til the  party  claiming  damage  has  offered 
evidence  from  the  circumstances  or  discus- 
sions of  the  contracting  parties  tbat  they 
meant  Just  what  they  said  when  tbey  said  it 
However  that  may  be,  we  are  satisfied  tbat 
this  contract  is  not  one  of  these.  On  the  con- 


trary we  are  satisfied  tbat  tiiis  contract  on 
its  £ace  is  a  proper  one  for  liquidated  dam- 
ages. 

[4]  TbB  burden  ot  proof  accordingly  was 
upon  the  defendants  below.  Upon  them  de- 
volved a  abowlng,  if  any  such  could  t>e  made, 
that  would  furnish  tbe  court  the  situation  of 
the  parties  as  to  profit  or  damage,  so  that  the 
court,  putting  itself  in  the  positim  ot  the 
contracting  parties  at  the  time  of  the  bargain, 
could  adjudge  whether  it  was  probable  that 
tbey  meant  more  by  this  term  than  a  penalty 
clause. 

One  argument  commonly  invoked  to  con- 
vert liquidated  damages  Into  penalty  is  that 
in  the  given  case  tbe  damages  were  quickly 
ascertainable.  Supposing  that  rule,  the  rea- 
son for  it  does  not  exist  In  this  record.  Who 
can  say  that  when  tbe  laundryman  made  his 
bargain  and  added  this  work  to  bis  business, 
be  did  not  have  to  make  additional  arrange- 
ments to  carry  out  this  added  work?  Pre* 
sumably  be  would  have  to  Increase  his  force 
of  men,  to  fetch  tbe  linen,  to  count  it,  and  to 
clean  it  For  aught  tbat  appears  be  may 
have  had  to  enlarge  his  shop  and  pay  more 
rent,  or  be  may  have  had  to  give  up  other 
work  more  profitable.  Who  shall  say  but 
that,  on  tbe  falling  off  of  work  during  the 
last  year,  the  laundryman  was  in  a  position 
of  uncertainty  during  a  considerable  period 
as  to  bow  rapidly  be  should  diminish  bis 
force  of  workmen  or  his  supplies?  In  fine, 
we  do  not  agree  with  counsel  for  appellant 
In  saying  tbat  his  damages  through  the 
breach  of  this  contract  by  Heady  and  Carney 
were  a  mere  matter  of  bookkeeping  to  com- 
pute. 

Each  case  in  liquidated  damages  must  be 
determined  upon  Its- own  facts.  A  case  not 
greatly  dissimilar  Is  Yatsuyanagi  v.  Shlma- 
mura,  59  Wash.  24,  109  Pac.  282,  which  bi- 
volved  a  contract  of  equal  partnership  be- 
tween four  workmen  tailors  who  bad  Impos- 
ed upon  themselves  a  forfeiture  of  fl,000 
should  any  one  withdraw  from  tbe  partner- 
ship. Each  partner  was  to  receive  wages 
for  a  day  of  prescribed  length.  They  were 
apparently  but  little  more  than  wage-eam- 
:ers,  whose  dropping  but  of  the  business 
would  leave  losses  no  harder  to  compute  than 
those  of  Okamura  here.  Yet  this  court,  de- 
clining to  convert  their  liquidated  sum  into 
penalty,  said: 

"The  nature  of  the  business  was  such  that, 
upon  a  breach  of  tbe  contract,  the  ascertainment 
of  damages  would  be  difficult  and  imcertain,  and 
it  would  require  exceedingly  nice  discernment 
and  clear  distinction  on  the  part  of  either  court 
or  jnry  to  keep  awa;  from  tbe  realm  of  specula- 
tion and  remoteness.  *  •  •  Neither  ia  there 
anything  to  show  tbat  such  sum  is  dispropor- 
tionate to  tbe  actual  loss,  another  feature  much 
regarded  by  the  courts  in  determining  the  qn«»- 
tion." 

[S]  And  it  is  a  fallacious  test  tbat  of  ease 
of  ascertaining  the  damages,  one  never  to  be 
in  Itself  determined  against  the  expressed 
Liquidated  sum,  but  to  be  thrown  into  tbe 
scale  of  Interpretation  whw  there  are  otiwr 
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doubts.  To  take  a  class  of  cases  In  whicb 
this  court  belt!  to  the  liquidated  sum  though 
the  ascertainment  of  damages  may  app^r 
none  too  speculatiTe,  we  may  begin  with 
Relchenbach  v.  Sage,  13  Wash.  3G4,  43  Fac. 
354,  52  Am.  St  Rep.  61.  That  case  involved 
a  clause  that  a  liquidated  sum  be  forfeited 
for  any  delay  to  the  completion  of  a  dwelling 
house.  The  language  which  we  quoted  and 
approved  to  that  case  from  Dwtoel  v.  Brown, 
51  Me.  470,  cannot  be  too  constantly  home  to 
mind  under  the  temptations  which  so  con- 
stantly arise  to  Ignore  tbe  stipulation  of  par- 
ties concerntog  liquidated  damages: 

"Tbe  parties  themselves  best  know  wbat  their 
expectations  are  to  regard  to  tbe  advantages  of 
their  UDdertamng,  and  the  damages  attendant 
on  its  failure,  and  when  they  hare  mutually 
agreed  upon  tbe  amount  of  such  damages  in  good 
faith,  and  without  illegality,  it  is  as  much  the 
duty  of  tbe  court  to  enforce  that  agreement  as  it 
is  the  other  provisions  of  the  contract.  *  *  • 
No  judges,  however  eminent,  can  place  them- 
selves in  the  place  or  position  of  the  parties, 
wheD  the  contract  was  made,  scan  the  motives 
and  weigh  the  considerations  which  Influenced 
them  in  the  transaction,  so  as  to  determine  wbat 
would  have  been  best  for  tbem  to  do,  who  was 
least  sagacioos,  or  who  drove  tbe  best  bargato." 

This  pa-  diem  Uqaidated  damases  we  have 
frequently  enforced  In  building  contracts, 
though  to  many  casa  tbe  damages  were  sus- 
fieptible  of  reasonable  ascertainment  through 
rent  appraisements,  and  thongb  none  of  the 
damases  consequent  upon  delay  tovolved  the 
•cfilcolatlons  of  Bxpected  business  <proflts. 
Williams  T.  Rosenbanm,  67  Wash.  04,  106 
Fac.  Dickerman  v.  Beeder,  09  Wash. 

405,  109  Paa  1060;  Ertckstm  v.  Green,  47 
Wash.  613,  92  Pac.  4^ 

As  we  hare  already  stated,  we  regard  the 
damages  here  as  difficult  of  ascertainment, 
so  It  Is  not  necessary  to  speak  further  on 
this  point  There  Is  wanttog  also  to  this 
case  another  feature  that  some  times  in- 
fiuences  courts  to  construe  a  provision  for 
liquidated  damages  toto  a  penalty,  namely, 
the  feature  of  fixtog  for  any  one  of  several 
different  binds  and  degrees  of  breach  an 
equal  forfeiture  of  mwey.  On  the  other 
hand  there  is  found  to  this  case  a  feature 
which  is  very  favorable  to  the  upholdtog 
of  liquidated  damages  when  prescribed  by 
tbe  parties  themselves;  that  is  to  say,  that 
tbe  damages  automatically  r^ulate  them- 
selves according  to  the  degree  of  the  breach 
Itself.  A  limitation  of  this  ktod  Is  found  to 
Ellers  Music  House  v.  Oriental  Co.,  69  Wash. 
618, 125  Pac.  1023,  where  this  court  had  under 
consideration  a  conditional  sale  contract 
There  tbe  vendor  of  a  mandolto  pianorches- 
tra  retained  title,  though  he  delivered  pos- 
session, and  was  allowed  to  keep  as  liquidat- 
ed damages  all  the  payments  that  were  made, 
even  though  be  miglit  seize  the  tostrument 
and  take  it  h&ck  into  his  possession.  This 
he  actually  did  In  that  Instance  after  most 
substantial  payments.  Appellant  to  the  pres- 
ent case,  conceding  the  aathorlty  of  that  de- 


cision, dlsttoguisbed  it  by  referring  to  a 
comment  of  this  court  to  tbe  efTect  that  the 
deterioration  of  a  delicate  and  highly  com- 
plicated Instrument  like  that  could  hardly  be 
determined  evidence.  This  last  la  true, 
but,  as  all  secondhand  macbtoes  such  as 
pianos  and  automobiles  can  have  an  approxi- 
mate estimate  of  value,  and  to  fact  have  a 
degree  off  market  quotation,  it  would  not 
do  to  place  the  decision  of  this  court  upon 
that  language.  Rather  would  we  consider  It 
as  resting  upon  other  language  applicable 
here;  that  is  to  say,  that  the  provlslOTi  for 
liquidated  damages  made  a  really  slldtog 
Bade.  The  longer  the  Instrument  was  kept 
to  use  by  the  vendee,  the  more  it  was  con- 
sumed and  the  more  damages  the  vendor 
should  have  and  should  retato  through  tbe 
monthly  payments. 

In  the  present  case  tbe  liquidated  damages 
dimtoisbed  or  Increased  proportionattiy  to 
the  supply  or  the  shortage  of  work  giv^, 
the  parties  themselves  happily  calltog  the 
clause  tbe  measure  of  damages,  and  addtof^ 
as  we  think  by  way  of  certatoty  to  their  en- 
gagement, tbe  term  "liquidated  damages" 
with  the  Intention  that  it  should  be  a  sum 
not  snbject  to  review. 

The  iudgmeq|  of  the  low«r  court  Is  af- 
firmed. 

MORRIS,  G.  J.,  and  MAIN,  HOLCOMS, 
and  PARKER,  JJ.,  concur. 


<S8  Wash.  SU) 
STATE  ex  reL  HOWARD  v.  SUPERIOR 
COURT  OF  PACIFIC  COUNTI. 
(No.  13148.) 

(Supreme  Court  of  Washington.  Nov.  29, 1915.) 

1,  Cbiionai.  Law  ^»108— Venue— Constiti^ 

IIONAL  AND  STATUTOBT  PeOVISIONS. 

Under  Const,  art  1,  |  22,  providing  that  to 
criminal  prosecutions  accused  shall  have  a  right 
to  a  speedy  public  trial  by  an  impartial  jury  of 
the  county  in  which  the  oEFeuse  is  alleged  to 
have  been  committed,  an  accused  has  a  right  to 
b«  tried  to  the  county  to  which  tUh  offense  is  al- 
leged to  have  been  committed. 

[Ed.  Note.— For  other  cases,  see  Crimtoal 
Law,  Cent.  Dig.  ff  220-226.  230,  231,  234 ;  I>e& 
Dig.  €=>108.1 

2.  Criminal  Law  «=>108~V«nub— Constitij- 

TIONAI.  AND  StATUTOBT  PbOVISIONB. 

Under  Laws  1911,  p.  617,  S  !•  providing 
that  no  Judge  of  a  superior  court  shall  hear  or 
try  any  action  or  proceeding  when  it  shall  be 
established  that  he  is  prejudiced  against  any  par- 
ty, and  that  to  such  case  he  shall  forthwith 
transfer  the  action  to  another  department  of 
the  same  court,  call  to  a  judge  from  some  oth- 
er court,  apply  to  the  Governor  to  send  a  judge, 
or,  if  the  convenience  of  witnesses  or  the  ends 
of  justice  will  not  be  interfered  with,  and  the 
action  is  of  such  a  character  that  a  change  of 
venue  thereof  may  be  ordered,  he  may  send  the 
case  for  trial  to  the  most  convenient  court,  an 
accused  does  not  by  applying  for  a  change  of 
judge  because  of  prejudice  waive  hia  eonstitu- 
tioual  right  to  be  tried  in  the  county  where 
the  offense  is  alleged  to  have  been  committed, 
and  tbe  presiding  judge  cannot  send  the  case  to 
the  superior  court  of  another  county,  unless  ac- 
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cused  expresdy  consests  to  ba  tried  in  lueh  oth- 
et  county. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Diir.  H  220-226,  230.  231,  234; 
Dec.  Dig.  «»108.] 

Department  2.  Original  prohibition  pro- 
ceeding l>y  tbe  State,  on  relation  of  J.  N. 
Howard,  against  the  Snperlor  Court  of 
Pacific  Coimtr.  Writ  Issued. 

Geo.  D.  Abel,  of  Hoqnlam,  W.  H.  Abel,  of 
ACmitesanc^  and  ,Jolui  T.  Welsh,  of  Raymond, 
for  relator.  W.  V.  Tanner  asxA  John  M.  Wil- 
son, both  of  Olymirfa,  for  zeqx>ndent 

PABEISR,!.  The  T^tor  seeks  by  prohibi- 
tion in  this  coort  to  prerrat  the  superior 
court  ot  Padflc  coun^  from  transferring  to 
the  superior  coort  of  Lewis  county  tor  trial 
a  case  pending  against  him  in  the  superior 
court  of  Padflc  county,  wherein  he  is  dbarg- 
ed,  with  others,  by  indictment,  with  the 
crime  of  burglary  In  the  second  degree,  al- 
lied to  hare  been  committed  In  Pacific 
county. 

The  relator  filed  in  the  case  in  the  superior 
court  of  Pacific  county  his  affldaTlt  of  prej- 
udice against  the  resident  presiding  judge 
of  the  superior  court  of  Pai^c  county,  comr 
plying  in  all  respects  with  tne  provisions  of 
chapter  121.  p.  617,  Laws  1911.  stating  that 
"he  cannot  have  a  fair  and  Impartial  trial 
before  such  judge,"  and  praying  "that  the 
judge  of  some  other  superior  court  of  Wash- 
ington be  called  in  to  try  every  and  all  pro- 
ceedings in  the  said  cause."  This  affidavit 
and  application  being  p  respited  to  the  res- 
ident presiding  judge,  he  announced  his  de- 
cision to  transfer  the  case '  for  trial  to  the 
Superior  court  of  Lewis  county.  Thereupon 
counsel  for  the  relator  protested  against  the 
transfer  of  the  case  for  trial  to  another  coun- 
ty, claiming  tbe  constitutional  right  in  re- 
lator's behalf  to  have  the  case  tried  In  the 
superior  court  of  Padflc  county,  that  being 
the  county  In  which  the  oCFense  is  alleged 
to  have  been  committed. 

[11  Section  22,  art.  1,  of  our  Constitution 
provides: 

"In  criminal  prosecutions,  the  accused  shall 
have  the  ri^ht  to  •  *  •  have  a  ^ipeedy  public 
trial  by  an  impartial  jury  of  the  county  in  which 
the  offense  is  alleged  to  have  been  committed. 
•    •  • 

That  an  accused  has  by  this  constitutional 
provision  the  right  to  be  tried  In  the  county 
in  which  the  offense  is  alleged  to  have  been 
committed  seems  too  plain  for  argument  It 
was  so  held  in  State  v.  Carroll.  55  Wash. 
6S8,  lOi  Pac  S14.  1S3  Am.  St  Bep.  1047,  19 
Ann.  Gas.  1234. 

[2]  It  is  not  seriously  contended  to  the 
contrary;  but  the  real  contention  Is  that  the 
relator  has  waived  this  right  by  having  made 
an  application  for  a  change  of  judge  because 
of  the  prejudice  of  the  resident  presiding 
Judge  of  the  superior  court  of  Padflc  county. 
It  must,  of  course^  he  ctnusded  that  on  ac- 


cused may  waive  this  right,  and  that  he  does 
so  when  he  asks  a  change  of  venue.  Ilils. 
however,  is  not  an  application  for  a  change 
of  venue;  but  cmly  an  application  of  the 
accused  to  Jie  tried  before  another  judge; 
whldi,  under  our  system  of  interchange  ol 
trial  judges,  can  be  readily  acocHnpllsthed 
without  any  diange  of  venue.  . 

It  Is  contended  by  the  Attorney  General, 
appearing  In  behalf  of  the  superior  court  of 
Padflc  county,  that  .an  application  for  a 
change  of  judge  made  under  the  ad  of  1911 
above  noticed  Is,  In  effect  &u  election  to  sub- 
mit to  a  trial  In  another  county,  providing 
the  resident  presiding  judge  so  deddes.  This 
contention  is  rested  upon  the  fbUowlnf  pro- 
vision of  that  act:. 

"  *  *  *  In  sncb  ease  the  predding  judge 
sbati  forthwith  transfer  the  action  to  another  de- 
partment of  tbe  same  court,  or  call  In  a  judge 
from  some  other  court  or  apply  to  the  governor 
to  send  a  judge,  to  try  tbe  case ;  or.  If  the  con- 
venience of  witnesses  or  the  ends  of  justice  will 
not  be  interfered  with  by  such  course,  and  tlie 
action  is  of  such  a  character  that  a  change  of 
venue  thereof  may  be  ordered,  he  may  send  the 
case  for  trial  to  the  most  convenient  court'* 
Chapter  121,  p.  617,  1 1,  Laws  of  191L 

This  seems  to  give  to  the  resident  presiding 
judge  the  power  to  dispose  of  the  application 
for  change  of  judge  In  either  one  of  four 
ways,  the  latter  of  which  is  that  "he  may 
stjnd  the  case  for  trial  to  the  most  convenient 
court."  This,  however,  Is  not  a  case  In  whidi 
there  can  be  ordered  a  change  of  venue,  ex- 
cept by  express  consent  of  the  accused.  We 
do  not  think  the  accused  Is  bound  to  waive 
his  constitutional  right  of  being  tried  in  the 
county  in  which  the  offense  Is  alleged  to 
have  been  committed  In  order  to  avail  him- 
self of  the  right  to  challenge  the  resident 
presiding  judge  because  of  his  prejudice.  To 
hold  otherwise  would  compel  ^e  accused  to 
forego  this  constitutional  right  In  order  that 
he  might  secure  trial  before  a  judge  free 
from  prejudice.  In  view  of  this  positive 
constitutional  guaranty,  we  feel  constrain- 
ed to  construe  the  language  of  the  ad  of 
1911  above  quoted  as  meaning  no  more  than 
that  the  resident  pre^dlng  judge  may  "send 
the  case  for  trial  to  the  most  convenient 
court"  only  when  the  accused  exi)ressly  con- 
sents to  be  tried  In  a  county  other  than  the 
one  "In  which  tbe  olfense  Is  alleged  to  have 
been  committed."  We  think  the  ad  is  read- 
ily susceptible  to  this  Interpretation,  and 
that  any  other  would  Impute  to  the  Legisla- 
ture an  Intent  to  violate  at  least  the  spirit 
of  the  Constitution.  This,  of  course,  we  will 
avoid  when  posslbla 

Some  contention  Is  made  rested  xrpon  sec- 
tions 2018  and  2019,  Rem  &  Bal.  Code,  relat- 
ing to  change  of  venue.'  We  think,  however, 
those  sedlons  have  no  application  to  the 
problem  here  for  solution,  since  the  relator 
has  not  asked  for  a  change  of  venue,  and  has 
not  thereby  waived  the  constitutional  right 
which  he  here  invokes. 
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W^e  are  of  the  opinion  that  the  relator  Is 
entitled  to  be  tried  in  the  superior  court  of 
Pacific  county,  the  county  In  which  the  of- 
fense Is  alleged  to  have  been  committed,  and 
that  he  lias  not  waived  his  right  in  that  re- 
spect by  making  his  application  for  change 
of  judge  in  pursuance  of  the  act  of  1911 
above  noticed.  We  conclude  that  he  Is  en- 
titled to  a  writ  of  prohibition  against  tiie 
superior  court  erf  Pacific  connf7  preventing 
it  from  removing  the  canae  to  Lewis  count7 
for  trial. 

Several  other  persons  accused  jointly  with 
the  relator,  Howard,  are  also  relators  in 
this  proceeding.  They  are  concededly  to 
the  same  [wsition  and  entitled  to  the  same 
rights.  We  Iiave  treated  Howard  as  the  only 
relator  merely  for  the  purpose  of  discussing 
the  principle  controlling.  All  the  other  re- 
lators are  equally  entitled  to  the  relief  pray- 
ed for. 

A  writ  of  prohibition  will  issue  accordingly. 

HOBBiai  a  J.,  and  MAIN,  QOUX>MB, 
and  BAUSAfAN,  concur. 


<88  Wwh.  SM) 

8TAT0I  T.  OOUNAOIAS.    (Mo.  12581.) 
(Soprenia  Omirt  of  Washington.  Nov.  24, 1915.) 

1.  HoMxcnbs    «=»ig9— l^iAi.— Btxdkmob  — 

HmQATIOir-~HAir0LA.VOHTBB. 

On  a  trial  of  first  degree  murder,  It  was 
proper  to  exclude.  In  mitigation  of  the  crime  of 
manslaughter,  evidence  that  two  weeks  before 
the  killing,  and  at  the  dose  of  a  drinking  bout 
with  deceased,  accused  was  overcome  either  by 
the  drink  or  some  drug  put  in  it,  and  while  ly- 
ing helpless  on  the  floor  nad  been  the  victim  of 
a  sodomy  by  deceased,  that  next  morning  ac- 
etued  met  deceased  and  condoned  the  offense, 
b^ging  him  to  soy  nothing  about  it,  that  there- 
after continually  op  to  the  shoonng  persons 
among  whom  the  story  had  been  spread  by  de- 
ceased continued  to  taunt  accosed  therewith,  so 
distressing  him  as  to  create  severe  headaches, 
which  prevented  his  working  and  which  weak- 
ened him,  and  that  finally,  being  no  longer  able 
in  his  weakened  condition  to  withstand  such 
taunts,  he  rushed  to  deceased's  bouse  in  an  ac- 
cess of  fury  and  shot  bim,  deceaeed  during  the 
entire  period  baring  made  no  further  reference 
to  the  outrage,  since,  aside  from  the  specific  in- 
stances of  manslaughter  enumerated  in  Rem.  & 
BaL  Code,  «  23e6--2403,  the  only  hiexcusable 
and  nnjustinable  homicides  which  can  be  mun- 
slaughter  under  sections  2390-2406,  defining 
and  dassifying  homicides,  are  (1)  those  commit- 
ted without  design  to  effect  death  and  without 
premeditation,  or  (2)  perpetrated  by  a  person 
engaged  in  the  commission  of,  or  tn  an  attempt 
to  commit,  or  in  withdrawing  from  the  scene  of, 
a  crime  other  than  a  felony. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  f  424 ;  Dec  Dig.  ^199.) 

2.  HoHzoiiw    «=339  —  UiniQATZOiT  —  DsnNi- 
Tioir. 

^e  doctrine  of  mitigation  of  homidde  Is 
that  if  the  act  of  killing  though  Intentional,  was 
done  under  the  influence  of  a  sudden  intense 
anger  or  beat  of  blood,  obscuring  the  reason, 
produced  by  an  adequate  or  reasonable  provoca- 
tion, and  before  sumdent  time  has  elapsed  for 
the  blood  to  cool  and  reason  to  reassert  itself, 
the  law,  recognizing  the  standard  of  human  con- 
duct as  diat  of  the  ordinary  or  average  man, 


regards  the  offense  as  less  helnons  tiiaB  m* 
meditated  or  deliberate  murder. 

[Ed.  Note^For  other  cases,  see  Hmaidd^ 
Cent  Dig.  H  5»-ttL;  Dec.  Dig:  «=i89.1 

8.  HoincxDB  4=^9— MrnoATioN— Obbouba- 

TXON  or  BXASOIf. 

It  is  not  necessary  to  the  lowering  of  the 
grade  of  a  homicide  that  the  reason  should  be 
so  obscured  as  to  destroy  intelligent  volitloD, 
since  otherwise  ttiere  could  be  no  mitigatkm 
for  anythijv  short  of  actual  InsaslQ^. 

[SJd.  Note.— For  other  eases,  see  Homidd^ 
Cent  Dig.  »  59-61;  Dea  Dig.  «ss>39.] 

4.  Homicide  «=>271— MmoanoN— Pbotooa.- 

nON—QuKBIIoa  FOB  JV«T. 

Whether  a  given  provocation  is  adequats 
to  create  such  sudden  anger  as  wiU  lower  the 
grade  of  a  homidde  is  a  question  (or  the  jury, 
wherever  the  provocation  can  have  any  reason- 
able tendency  to  pn^duce  sudden  and  uncontrol- 
lable anger  and  neat  of  blood  in  the  ordinary 
man ;  but  whether  the  (wovoeatttm  can  have  any 
such'  effect  Is  for  the  court 

[Ed.  Note.;— For  odier  casM,  see  Ham1dd» 
Cent  Dig.  i  665;  Dec  Dig.  *=»271J 

6.  HouiciDK  ^9271— MmaATion— BB4MH- 

ABLE  COOUNO  TlUB—QlTBSTIOIf  TOR  JUBT. 
What  is  a  reasonable  cooling  time  after  a 
provocation  produdng  sudden,  uncontroUable 
anger,  arged  in  mitigation  of  a  homicide  to  a 
less  degree,  is  a  question  for  the  jury,  to  to 
gathered  from  all  the  facta  and  dxcnmstaoeeB 
of  tlie  particular  case. 

[Ed.  Note.— For  other  cases,  see  Homlddtb 
Cent  Dig.  S  666 ;  Dec.  Dig.  «=>271.] 

6.  HOUICIDB  «=»271— MmOATIOIT- BlASOII- 

ABLB  Goouno  Tins— Whkn  QmsTiON  n>B 
GomtT. 

nie  question  of  reasonable  cooling  time 
after  a  provocation  creating  sudden  anger,  u^ed  ' 
in  mitigation  of  homicide,  is  for  the  court  ooly 
where  the  minds  of  reasonable  men  could  not 
differ  in  the  condnaion  that  a  tSMonable  tlma 
had  elapsed. 

^[Ed.  Notfc— For  other  cues,  see  Homldd^ 
Cent  Dig.  I  665;  Dec.  Dig.  «=»271.]^^ 


7.  HOVIOXDK  «=:>23— FiBST  DBOBBB  MUBDI 

MmoATioN — Second     Deobex  Mubui 
Sudden  Akqeb— What  Cokstttdtbs. 

WherL  on  a  trial  for  first  degree  raarder, 
it  appeared  that  accused,  while  helpless  at  the 
close  of  a  drinking  bout,  was  the  rictim  of  a 
sodomy  by  deceased,  wluch  accused  next  day 
condoned,  and  that  thereafter  for  two  weeks  he 
was  continnally  taunted  by  the  words  and  ges- 
tures of  persons  to  whom  deceased  had  detailed 
the  story,  which  so  irritated  accused  as  to  causa 
violent  headaches  and  to  weaken  him  to  the 
point  where  he  was  finally  so  enraged  that  he 
rushed  to  deceased's  house  and  shot  blm,  such 
evidence  was  prvperly  exduded  as  without  trad* 
ency  to  reduce  the  offense  to  second  degree  mup* 
der,  since  the  resentment  caused  by  such  cumu- 
lative reminders  of  the  origins)  outrage,  in  the 
absence  of  new  acts  of  provocation  by  deceased, 
could  not  constitute  sudden  anger,  so  oa  to  Uw* 
er  the  grade  of  intentional  homicide. 

[Ed.  Note.— For  other  cases,  see  Homicldfc 
Cent  Dig.  H  85,  89,  40;  Dec.  Dig.  «S323.] 

En  Banc  Appeal  from  Sap&eUx  OOnr^ 
Clarke  County ;  B.  H.  Ba<^  Judge. 

John  Gounaglas  was  ccnivicted  of  mnxder 
in  the  flrot  degree^  and  appeala.  Judgment 
afflrmedL 

Arthur  Langgnth,  of  Portland,  Or.,  and  Jas. 
O.  Blair,  of  Vancouver,  for  appellant  U  U. 
Burnett,  of  VancoiiTer,  for  the  State. 
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(Wash. 


EI/tTS.  J.  [1]  The  defendant  was  tried  up- 
on an  Information  charging  him  with  murder 
In  the  first  degree.  The  Jury  returned  a  ver- 
dict of  guilty  as  forged.  The  defendant's 
motion  for  a  new  trial  was  ovemiled.  Jn^- 
ment  was  entered  npon  the  verHkiL  The  de- 
fendant appealed. 

On  Uay  7. 1914.  and  tta  a  long  time  prior 
thereto,  the  app<dlant  and  one  Dlonl^os 
Grounas,  known  also  as  Dan  George,  hoth 
Greeks,  had  been  employed  with  a  number  of 
their  countrymen  In  a  paper  mill  tocated  at 
Camas,  Clarke  county.  Wash.  The  defend- 
ant and  George  bad  at  one  time  lived  In  the 
same  house,  but  ^or  to  the  date  of  the  kill- 
ing the  appellant  had  moved  away,  and  was 
on  the  6tb  day  of  May,  1914,  living  1q  a  house 
about  a  quarter  of  a  mile,  or,  as  he  testified, 
six  or  seven  blocks  from  the  house  where 
George  lived.  At  that  time  the  appellant  was 
employed  on  the  evening  shift,  whldi  began 
work  at  4  o'clock  In  the  aftemocm  and  ceased 
at  midnight  George  was  employed  on  a  dlf- 
ferent  shift,  and  on  the  evening  of  May  6th 
went  to  bed  early,  apparently  remaining  there 
until  the  time  of  the  shootlos.  The  appellant 
did  not  go  to  work  at  4  o'clock  as  usual  on 
that  afternoon,  because,  as  be  testified,  he 
was  suffering  l^om  a  severe  headache,  which 
lasted  all  day,  the  cause  of  which  he  was  not 
permitted  to  relate.  He  detailed  his  move- 
ments, stating  that  he  visited  a  pool  room, 
played  a  little  at  blUtards,  made  several  vis- 
its to  a  coffeehouse  In  Camas,  played  a  game 
of  cards  with  the  baker,  went  to  the  river. 
Intending  to  commit  suicide,  but  abandoned 
that  idea,  visited  certain  Greeks  of  his  ac- 
quaintance and  conversed  with  them  for 
something  over  an  hour,  met  a  man  from  the 
old  country,  took  him  to  his  own  house,  and 
talked  with  blm  for  some  time,  and  finally, 
about  11  o'clock  at  night  again  visited  the 
coffeehouse. 

On  the  18th  day  of  April.  1914,  the  day  be- 
fore the  Greek  Easter,  the  appellant  and  two 
other  Greeks,  In  response  to  an  advertise- 
ment in  a  Greek  periodical,  each  ordered  from 
a  mail  order  house  in  Chicago  a  box  contain- 
ing a  32  caliber  revolver  and  certain  other 
articles,  which  he  testified  be  ordered  because 
he  considered  the  articles  cheap.  The  appel- 
lant's box  came  about  the  30th  of  April,  and 
on  that  or  the  following  day  be  procured  am- 
munition for  the  revolver  from  a  dealer  in 
Camas.  He  kept  the  revolver  concealed  in 
his  house  in  a  slit  in  tbe  underside  of  his 
mattress.  He  testified  that  on  the  evening  of 
May  6tb,  when  he  made  his  last  visit  to  the 
coffeebouse,  there  were  several  of  his  coun- 
trymen there,  and  something  occurred,  which 
he  was  not  permitted  to  detail,  wblch  so  ex- 
cited and  enraged  him  as  to  cause  him  to 
form  the  design  of  killing  Dan  George.  He 
testified  that  he  had  never  at  any  time 
thought  of  killing  George  until  his  last  visit 
to  the  coffeebouse  on  the  evening  of  May  6th ; 
that  about  10  minutes  after  11  o'clock  he 
rushed  from  the  coffeehouse^  ran  to  his  own 


house,  made  a  necessary  visit  to  the  toilet, 
went  to  his  mattress,  took  out  the  revolver 
and  loaded  It,  wait  rapidly  np  the  hill  to  the 
liouse  where  George  lived,  entered  the  liouse. 
and  by  the  light  of  a  matdi  fonnd  George 
asleep  in  his  bed,  did  not  awaken  him.  but 
immediately  shot  him  through  tbe  bead,  fir- 
ing five  shots,  all  that  he  bad  in  the  revolver ; 
that  he  then  returned  to  Us  own  house.  re> 
moving  the  empty  shells  on  the  way,  put  the 
.revolver  back  in  the  allt  in  the  mattras,  and 
weat  to  bed,  wliere  be  waa  shortly  afterwards 
arrested. 

Counsel  for  tbe  appellant  in  tds  opening 
statement  disclaimed  any  intention  of  asking 
an  acquittal,  but  started  to  detail  certain  cir- 
cumstances whitib  he  expected  to  prove  in 
mitigation  to  reduce  tbe  offense  ftom  murder 
to  monslac^hter.  On  objection  by  the  state 
he  was  not  permitted  to  proceed  with  this 
part  of  the  statement  In  the  progress  of  the 
defense  counsel  offered  to  prove  by  the  Ap- 
pellant that  on  the  19th  day  of  April.  1914, 
the  Greek  Easter,  the  appelant  who  was 
then  living  In  tbe  same  house  with  the  de- 
ceased, had  taken  aevraal  glasses  of  beer,  and 
either  because  of  the  beer,  or  ot  some  drug 
therein,  had  become  helpless  and  almost  un- 
conscious, when  the  deceased,  after  making 
many  Insulting  reuutrks  concerning  the  ap- 
pellant and  his  wife,  who  lived  in  tbe  old 
country,  finally,  while  the  appellant  lay  help- 
less on  the  floor,  committed  upon  him  the  un- 
mentionable crime,  and  went  away,  leaving 
the  appellant  in  a  state  of  semiconsciousness ; 
that  the  appellant  thereafter  moved  to  anoth- 
er house,  and  on  the  next  day,  meeting  George 
on  the  street  upbraided  him  for  his  action 
and  asked  him  why  he  had  done  it  to  which 
George  In  substance  laughingly  replied, 
"You're  all  right  It  did  not  hurt  you  that 
the  appellant  then,  in  order  to  avoid  tbe  dis- 
grace of  the  matter,  asked  George  to_  say 
nothing  about  It  to  their  countrymen;  'that 
thereafter,  wherever  the  appellant  went  he 
could  hear  remarks  and  see  signs  made  by 
his  countrymen  Indicating  that  George  had 
circulated  tbe  story,  so  that  the  appellant 
was  continuously  ridiculed  and  subjected  to 
insulting  remarks  and  gestures  on  tbe  part 
of  his  fellow  countrymen:  that  these  things 
BO  preyed  upon  his  mind  that  he  became  sick 
and  afflicted  with  severe  headaches,  and  that 
the  headache  on  May  6th,  which  was  so  severe 
as  to  prevent  his  working,  was  Induced  by 
this  cause ;  that  when  he  entered  the  coffee- 
house at  about  11  o'clock  on  the  evening  of 
May  6th  there  were  about  10  men  there,  who 
began  making  laughing  remarks  and  sugges- 
tive gestures,  which  In  the  appellant's  weak- 
ened condition  so  excited  and  enraged  him 
that  he  lost  all  control  of  his  reason  and 
rushed  from  the  house,  with  the  design  of 
avenging  himself  by  killing  George.  The  ap- 
pellant also  offered  to  prove  by  other  wit- 
nesses that  Dan  George  had  in  fact  circulated 
the  report  of  his  treatment  of  tbe  appellant 
and  that  by  reason  thereof  tbe  insulting  ro- 
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marks,  signs,  and  gestures  were  often  made 
In  the  ai^llant's  presence.  These  offers 
were  made  in  the  absence  of  the  Jury,  and 
the  evidence  was  by  the  court  excluded.  The 
appellant  was  asked  in  the  presence  of  the 
jury,  "Why  did  you  kill  Dan  George?"  The 
court,  evidently  understanding  that  In  an- 
swer to  this  question  he  would  repeat  the 
story  whidi  had  been  excluded,  did  not  per- 
mit bim  to  answer,  further  than  to  say  that 
he  first  thought  of  killing  George  "at  the 
moment  when  I  saw  those  Inhuman  things  at 
11  o'clock." 

After  the  foregoing  offer  of  evidence  had 
been  refused,  and  after  counsel  for  the  appel- 
lant had  disclaimed  any  intention  of  seeking 
an  acquittal  on  the  ground  of  insanity,  or 
any  other  ground,  be  made  an  offer  to  show, 
by  the  testimony  of  an  alienist,  "what  a  man 
would  do  under  these  circumstances,  or  is 
likely  to  do."  The  court  then  asked  if  any 
question  of  insanity  was  raised,  and  counsel 
answered,  "No;"  further  stating.  In  effect, 
that  the  alienist  would  not  say  that  the  man 
was  insane,  either  at  the  time  of  tbe  killing 
or  at  the  time  of  the  trial,  or  ever  had  been, 
but  he  would  say,  from  bis  examination  of 
the  aiH>ellant,  that  tbe  appellant  acted  under 
an  ancontrollable  impulse  produced  by  bring- 
ing back  to  bis  mind  the  outrage  with  such 
vividness  and  force  that  it  was  as  real  to 
blm  on  tbe  nl^t  of  the  klUlng  as  at  the  time 
when  tbe  outrage  was  committed,  and  even 
more  so,  because  of  his  weakened  condition. 
This  evidence  was  also  excluded. 

The  court  instructed  the  jury  aa  to  the 
necessary  elements  of  murder  in  tbe  first  and 
second  degrees,  but  refused  to  instruct  as  to 
manslaughter.  There  are  many  assignments 
of  error,  but  they  are  all  directed  to  the  ex- 
clusion of  the  offered  evidence  which  it  is 
claimed  should  have  been  admitted  in  mitiga- 
tion of  the  offense  from  murder  to  man- 
slaughter, and  to  tbe  refusal  of  the  court  to 
Instruct  as  to  manslaughter  upon  such  evi- 
dence. Tbe  solntlon  of  these  questions  will 
suCBdently  dispose  of  all  tbe  errors  assigned*. 

The  Criminal  Code  of  1009,  which  Is  now 
in  force,  defines  and  classifies  homicide,  read- 
ing from  Bern.  &  Bal.  Oode,  f  2390,  as  fol- 
lows : 

"Homicide  ts  tbe  killing  of  a  humao  being  by 
tbe  act,  procurement  or  omiasioD  of  another  and 
is  either  (1)  murder,  (2)  manalanghter,  f3)  ex- 
cusable homicide,  or  (4)  Justifiable  homicide" 

Murder  in  the  first  degree,  reading  from 
section  2392,  Is  defined  as: 

"The  killing  of  a  haman  being,  unless  it  is 
e:ccugal)le  or  jastlfiable,  is  murder  in  the  first 
degree  when  committed  either — 

"(1)  Witli  a  premeditated  design  to  effect  the 
death  of  the  penoD  killed,  or  of  another ;  or 

"(2)  By  an  act  imminently  dangerous  to  oth- 
ers and  evincing  a  depraved  mind,  regardless  of 
human  life,  without  a  [)remeditated  design  -to 
effect  the  death  of  any  individual ;  or 

"&)  Without  a  design  to  effect  death,  by  a 
tiersoQ  engaged  in  tbe  commi^on  of,  or  in  an 
attempt  to  commit,  or  In  withdrawing  from  the 
scene  of,  a  robbery,  rape,  burglary,  larceny  or 
arsoa  in  the  first  degree;  ot 


(4)  By  maliciously  interfering  or  tampering 
with  or  obstrncting  any  switch,  trog,  rail,  road- 
bed, sleeper,  viaduct,  bridge,  trestle,  culvert,  em- 
bankment, structure  or  appliance  pertaining  to 
or  connected  with  any  railway,  or  any  engine, 
motor  or  car  of  such  railway.   •   •   •  " 

.  Murder  In  tbe  second  decree  is  defined  by 
section  2393  as: 

"The  killing  of  a  human  being,  unless  it  is  ex- 
cusable or  justifiable,  is  murder  in  the  seCond 
degree  when — 

"(1)  Committed  with  a  deidgn  to  effect  tba 
death  of  tbe  person  killed  or  of  another,  but 
without  premeditation ;  or 

"(2)  When  per[>etrated  by  a  person  engaged 
in  the  commission  of,  or  In  an  attempt  to  com- 
mit, or  in  withdrawing  from  the. scene  of,  a  fel- 
ooy  other  then  these  enumerated  in  sectioiL 
2392.   •  • 

Section  2391  classifies  participating  in  a 
duel  resulting  in  a  killing  as  murder  in  the 
second  decree.  Section  2896  defines  man- 
slaughter as  follows: 

"In  any  case  other  tban  those  specified  in  sec- 
tions 23^  2393  and  2894,  homicide,  not  Bein« 
excusable    or    Justifiable,    is  manalan^ter. 

Then  foUow  several  sections,  2396  to  2403, 
Inclusive,  dedarlng.  certaia  acts  resoltlns  in 
death  to  be  manslan^ter.  These  are  all  cas- 
es resttog  upon  acme  peculiar  grouod  of  pnl>* 
Uc  poUcy.  Secttons  2404,  2405,  and  2406  de- 
fine excusable  and  JusUflable  ^unnidde.  We 
shall  not  Cfmsider  these,  as  it  is  not  daim- 
ed  that  ttie  act  of  the  appellant  here  was  ei- 
tber  excusable  or  Jnstlfiabl& 

A  reading  of  the  forcing  sections  of  tbe 
Oode  makes  it  manifest  that  the  general  def- 
lnlti(»  of  manslangbter  contained  in  section 
2395,  by  a  process  of  elimination  through 
the  definitions  of  first  and  second  degree  mur- 
der, includes  the  killing  of  a  human  being 
without  Justification  or  excuse  when:  <1) 
Committed  without  design  to  effect  death  and 
without  premeditation ;  or  (2)  perpetrated  by 
a  person  engaged  In  the  commission  of,  or  In 
an  attempt  to  commit,  or  In  withdrawing 
from  the  scene  of  a  crime  other  than  a  feU 
ony.  This,  aside  from  the  specific  Instances 
of  manslaughter  enumerated  in  section^  239G 
to  2403,  inclusive.  Is  tbe  full  residuum  of  in- 
excusable and  unjustifiable  homicide,  after 
eliminating  those  homicides  specifically  de- 
fined as  murder  In  the  first  and  second  de- 
grees. It  is  obvious  that,  under  the  admit- 
ted facts  of  this  case  as  testified  to  by  tbe 
appellant  himself,  his  crime  could  not  by  any 
construction  of  the  evidence  be  reduced  to 
the  degree  of  manslaughter.  The  killing 
was  with  the  admitted  design  to  effect  death, 
and  was  not  In  any  manner  connected  with 
tbe  commission  of  any  other  crime  less  than 
a  felony.  Clearly,  therefore,  the  evidence 
which  was  offered  and  excluded  was  not 
admissible  for  the  purpose  of  proving,  be- 
cause under  other  admitted  facts  It  did  not 
tend  to  prove,  manslaughter. 

But  It  does  not  follow  that  the  evidence 
offered  was  properly  excluded.  Obviously,  if 
the  evidence  tended  to  mitigate  the  crime 
from  murder  in  tbe  first  degree  to  murder 
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tn  the  second  decreet  It  should  have  been 
admitted.  If  It  had  that  tendency,  It  would 
have  been  admissible  at  common  law,  as 
tending  to  reduce  the  crime  from  murder  to 
manslaughter;  but,  as  we  have  seen,  under 
oar  present  statute  a  killing  wltb  Intent  tO 
produce  death,  but  without  premeditation, 
is  murder  In  the  second  degree.  If,  therefore, 
the  offered  evidence  had  any  tendency  to  neg- 
ative premeditation  and  deliberation,  which 
are  essentials  of  murder  In  the  first  degree,  It 
should  have  been  admitted. 

[21  The  appellant  contends  that  what 
would  be  such  reasonable  provocation  as  to 
be  competent  evidence  in  mitigation,  and 
what  would  be  a  reasonable  ooollng  time  aft- 
er such  provocation,  are  always  questions  for 
the  Jury. 

The  doctrine  of  mitigation  is  briefly  this: 
That  If  the  act  of  killing,  though  intention- 
al, be  committed  under  the  Influence  of  sud- 
den, intfflise  anger,  or  heat  of  blood,  obscur- 
ing the  reason,  produced  by  an  adequate  or 
reasonable  provocattODt  and  before  sufllclent 
time  has  elapsed  for  the  blood  to  coot  and 
reamn  to  reassert  ItseU,  so  that  the  killing 
is  the  result  of  temporary  extitement  rath- 
er than  of  wickedness  of  heart  or  Innate 
recklefwness  of  disposition,  then  the  law, 
recognizing  the  standard  of  human  conduct 
as  that  of  the  ordinary  or  average  man.  re- 
gards the  offense  so  committed  as  of  lees 
heinous  diaracter  than  premeditated  or  de- 
liherate  murder.  Heasnred  as  It  must  be 
by  the  conduct  of  the  average  man.  what  con- 
stltuteis  adequate  cause  la  incapable  of  exact 
definition. 

"The  drntrine,  under  this  bead,  appearing  as 
it  du^s  in  the  hooka  In  lllDStration.s  rather  than 
Id  rules,  hardl;  admits  of  reductioB  to  rule. 
Not  attemptlBg  an  imposalble  exactness,  we 
may  deem  it  In  a  general  way  to  be  that  the 
law  accepts  human  nature  aa  God  has  made  It, 
or  as  It  mfniifosts  Ituplf  in  the  ordinary  man, 
and  every  sort  of  conduct  In  othera  wblcb  com- 
monly does  in  fact  so  excite  the  passioDs  of  (he 
mass  of  men  as  practically  to  enthrall  their  rea- 
son tbe  law  hnida  to  be  adequate  rauae."  2, 
Blabop'a  Criminal  Uw  (8tb  Si)  I  701. 

[3]  By  this  it  Is  not  meant  that  the  rea- 
son should  be  so  entirely  obscured  as  to  de- 
stroy intelligent  volition ;  otherwise,  there 
could  never  be  any  mitigation  short  of  ae> 
tnal  Insanity.  This  Is  pointed  out  by  Mr. 
Justice  Ghrlstlancy  In  a  leading  case  (Maher 
T.  People,  10  Ulcb.  212,  219,  81  Am.  Dec.  781) 
ia  fallows: 

"It  will  not  do  to  hold  that  reason  should  be 
entirely  dethroned,  or  overpowered  by  passion, 
BO  as  to  destroy  tDtelliirent  volition.  Rtate  t. 
Hill,  1  Dev.  &  BaC  491;  Halle  v.  State.  1 
Swan,  248;  Young  v.  State,  11  Humph.  200. 
Such  a  degree  of  mental  disturbance  would  be 
eauivalent  to  utter  insanity,  and,  if  the  result 
01  adequate  provocation,  would  render  the  pet^ 
petrator  morally  innocent  But  the  law  regards 
manalanghter  aa  a  high  grade  of  offense,  as  a 
felony.  On  principle,  therefore,  tbe  extent  to 
which  the  passions  are  required  to  he  aroused 
and  reason  obscured  must  he  considerably  short 
of  this,  and  never  beyond  that  degree  within 
which  ordinary  men  have  the  power,  and  are 
therefore  morally  as  well  as  l^ally  bound,  to 


restrain  their  passions.  It  Is  only  on  the  Idea 
of  a  violation  of  this  clear  duty  that  the  act  can 
be  held  criminal." 

See,  also,  Seals  r.  State,  3  Baxt  (62  Tenn.) 
468;  Johnson  v.  State.  12d  W1&  146,  ICS 
N.  W.  59,  6  Lw  B.  A.  (N.  S.)  809,  9  Ann.  Caa. 
923. 

[41  Though  many  courts  have  held  to  the 
contrary,  we  are  convinced  that,  for  the  very 
reason  that  It  cannot  be  measured  by  any 
Procrustean  standard  or  reduced  to  any  fixed 
rule,  the  question  of  adequate  or  reasonable 
eause  Is  essentially  a  question  of  fact,  to  be 
submitted  to  the  Jury  under  proper  Instruc- 
tions whenever  It  can  be  said  that  tbe  alleg* 
ed  provocation  would  have  any  reasonable 
tendency  to  produce  sudden  and  uncontrol- 
lable anger  and  beat  of  blood  in  tbe  ordi- 
nary man.  The  question  of  such  reasonable 
tendencj/  Is  of  necessity  a  question  for  the 
court  arising  upon  the  admission  of  testi- 
mony. Substituting  the  words  "murder  la 
the  second  degree"  for  "manslaughter,"  we 
are  satlsQed  to  adopt  the  general  views  ex- 
pressed In  Maher  r.  People,  supra,  as  a  cot- 
rect  statement  of  the  law: 

"It  la  doubtless,  tn  one  sense,  the  province 
of  the  court  to  define  what,  in  law,  will  consti- 
tute a  reasonable  or  adequate  provocation,  but 
nut.  1  think.  In  ordinary  cases,  to  detcrmintt 
whether  the  provocation  proved  in  the  particu- 
lar case  is  sufficient  or  reasonable.  This  is  es- 
sentially  a  question  of  fact,  and  to  be  decided 
with  reiereoce  to  tbe  peculiar  facts  of  each  par- 
ticular case.  As  a  general  rule,  the  court,  after 
infonning  the  Jury  to  what  extent  the  pnasions 
must  be  aroused  and  reason  obscured  to  render 
tbe  homicide  manslau^ter,  should  inform  them 
that  the  provocation  must  be  one  the  tendency 
of  which  would  be  to  produce  such  a  decree  of 
excitement  and  disturbance  in  tbe  minds  of  or* 
dinary  men;  and  If  they  should  And  such  provo- 
cation from  the  facts  proved,  and  should  fur* 
tber  find  that  it  did  produce  that  effect  in  the 
particular  instance,  and  that  the  homicide  was 
the  result  of  such  provocation,  It  would  give  it 
tbe  character  of  manslaughter.  Besides  the 
consideration  that  the  question  is  essentially 
one  of  fact,  jurors,  from  the  mode  of  tbeir 
selection,  coming  from  tbe  various  classes  and 
oceupntions  of  society,  and  conversant  with 
<he  practlcaJ  affairs  <a  life,  are,  in  my  opinion, 
much  better  qualified  to  judge  of  the  sufficiency 
and  tendency  of  a  given  provocation,  and  much 
more  likely  to  fix,  with  some  degree  of  accu- 
racy, tbe  standard  of  what  constitotes  the  aver- 
age of  ordinary  human  natnre,  than  tfae  Judge, 
whose  habits  and  course  of  life  give  him  much 
less  experience  of  tbe  woridnra  of  passion  in 
tbe  actual  conflicts  of  life.  The  Judge,  it  Is 
true,  must  to  some  extent  assume  to  decide  up- 
on tbe  sufficiency  of  the  alleged  provocation, 
when  the  question  arises  upon  the  admission  of 
testimony,  and  when  It  is  so  clear  as  to  admit  of 
no  reasonable  doubt,  upon  any  theory,  that  the 
alleged  provocation  could  not  have  had  any 
tendency  to  produce  such  state  of  mind  in  op* 
dinary  men,  )  e  may  properly  exclude  the  evi- 
dence; but,  if  the  alleged  provocation  be  such 
as  to  admit  of  any  reasonable  doubt  whether  it 
might  not  have  had  such  tendency,  it  ia  much 
safer,  I  tbink,  and  more  in  accordance  with 
principle,  to  let  tbe  evidence  go  to  the  Jury  un- 
der the  proper  Instructions.  As  already  Inti- 
mated, the  question  of  the  reasonableness  oc 
adequacy  of  the  provocation  must  depend  upon 
tbe  facts  of  each  particular  case.  That  can, 
with  no  propriety,  be  called  a  rule  (or  a  quea- 
tion)  of  law  which  must  vary  with  and  depend 
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opon  the  almost  InSatte  rarlety  of  facts  pre- 
sented b7  the  various  cases  as  the;  arise.  See 
Staric  on  Ev.  (Am.  Ed..  1860}  pp.  676  to  680. 
The  law  cannot  with  Justice  assume*  by  the 
light  of  past  decisions,  to  cataloeue  all  the  vari- 
ous facts  and  combinations  of  facts  which  shall 
be  held  to  constitute  r«as(«able  or  adequate 
provocation.  Scarcely  two  past  cases  can  be 
found  which  are  identical  in  all  their  circum- 
stances; and  there  Is  no  reason  to  hope  for 
greater  uniformity  In  future.  Provocations  will 
be  siven  without  referenc*  to  any  previoas  mod- 
el, and  the  passioaa  th«r  aidta  wUl  not  consult 
the  precedents.** 

See,  also.  State  t.  Hoyt,  13  Hlnn.  1B2  (GU. 
125) ;  State  t.  Grugln,  147  Mo.  39,  47  S.  W. 
1068.  42  L.  R.  A.  774.  71  Am.  St  Rep.  563; 
State  T.  Beatty,  ffl  W.  Va.  232.  41  S.  B.  434 ; 
Stott  T.  Commonwealth  <Ky.)  29  B.  W.  141 ; 
2  ThompBon  OD  Trials,  i  2183. 

[f]  What  Is  a  reasonable  cooling  flme  la 
also,  we  think,  generally  a  question  for  the 
jnry.  While  there  are  many  authorities 
which  hold  that  it  la  always  a  question  of 
law  for  the  court,  that  view  seems  to  us 
clearly  invasWe  of  the  constitutional  guar- 
aoty  of  Jury  trial.  All  courts  agree  that 
the  time '  necessary  for  cooling  Is  a  reason- 
able time.  The  question  of  reasonable  time 
is  always  a  conclusion  to  be  drawn  from 
all  of  the  facts  and  circumstances  of  the 
particular  case.  Hils  Is  true  where  Yeason- 
able  time  Is  the  ultimate  issue,  even  in  civil 
cases,  when  what  is  a  reasonable  time  Is  not 
defined  by  statute.  Merritt  v.  Melsenhelmer, 
146  Pac.  370.  In  State  v.  Yarborough,  39 
Ean.  581,  18  Pac.  474,  Chief  Justice  Horton, 
after  pointing  out  that  some  authorities  hold 
that  the  question  of  cooling  time  Is  a  qnes- 
tion  of  law  only,  aays: 

"The  great  :nrelKht  of  authority,  however,  is 
that  the  question  as  to  whether  a  reasonable 
time  had  elapsed  for  the  passions  to  cool  and 
reason  to  resume  Its  control  is  one  of  fact  for 
the  juty.  *  *  *  Tt  mnPt  be  borne  in  mind 
that  the  criminal  law  holds  sane  men  respon- 
sible for  the  ordinary  exercise  of  their  reason, 
aud  that,  althoufch  indulzinff  to  a  certain  ex- 
tent mere  inRrtnlties  of  fauniaD  nature,  never- 
theless it  requires  the  exercise  of  control  or 
mastery  over  one's  passion.  Hence  it  is  said 
that  'the  time  in  which  an  ordinary  man,  under 
or  in  like  circnmatanoei^  wonld  have  cooled,  is 
a  reasonable  time.* " 

In  this  view  we  concur.  As  stated  In  2 
Bishop's  New  Criminal  Law  (8th  Ed.)  |  712: 

"We  have  no  rule  for  determining  how  much 
time  is  necessary  for  coolinit;  in  the  nature  of 
thinp,  it  must  depend  much  on  what  Is  special 
to  the  particular  case.  Coninx>nly  the  time  in 
which  an  ordinary  man  nnder  like  circumstano 
es  would  cool  is  deemed  reasonable." 

[I]  We  apprehend  that  the  true  rule  Is 
precisely  the  same  as  that  In  other  cases 
where  reasmiablenen  of  human  conduct  Is 
necessarily  measured  by  the  conduct  of  the 
ordinary  or  average  man  In  like  situation, 
so  fteqnently  announced  and  applied  in  cases 
where  the  ultimate  question  Ja  one  of  negli- 
gence. It  is  only  where  It  can  be  said  that, 
Saving  to  the  evidence  every  reasonable  In- 
terence  that  can  be  drawn  from  It  favorable 
to  the  dtfendant^  the  minds  of  reasonable 
vaok  conid  not  differ  in  the  oondiision  that 


a  reasonable  cooling  time  had  elapsed,  the 
question  is  one  for  the  court  Wanting  this 
inevitable  conclusion  both  from  the  evidence 
and  Inference  therefrom,  the  question  Is  al* 
ways  one  for  the  jury  opon  proper  Inst  ruc- 
tions. As  said  again  by  Justice  Chrlstlancy 
in  Maher  v.  People,  supra: 

"In  such  case,  where  the  Inw  has  defined  what 
shall  be  reasonable  time,  the  question  of  sui^ 
reasunable  time,  the  facts  being  found  by  tb* 
jnry,  is  one  of  law  for  the  court ;  but  in  all  otln 
er  cases  It  is  a  question  of  fact  for  the  jury,  and 
the  court  cannot  take  It  from  the  jury  by  as- 
suming to  decide  it  as  a  quentton  of  law,  with- 
out confounding  the  respective  provinces  of  the 
court  and  jury.  Surk  Ev.  (Ed.  of  ISOOt  pp. 
768,  i(J9,  7(4,  775.  In  Rex  v.  Ilowanl,  6  C.  ft 
pri57,  and  fiex  v.  Lynch,  5  C  A  P.  3:.M,  thia 
question  of  reasonable  coolmg  time  was  express- 
ly held  to  be  a  question  of  fsct  for  the  jury. 
And  see  Whort  Cr.  L.  (4th  li^.)  |  OiiO.  sod  cas- 
es cited.  1  am  aware  there  are  many  cases  in 
which  it  has  b^en  held  a  question  of  law;  but  I 
can  see  no  principle  on  which  such  a  rule  can 
rest  The  court  should,  I  think,  define  to  the 
jury  the  principles  UDon  which  the  quefttiou 
IS  to  be  decided,  and  leave  them  to  dPti>rmino 
whether  the  time  was  reasonable  nnder  all  the 
trircumstaoces  of  the  particular  case.  I  do  not 
mean  to  say  that  the  time  msy  not  be  an  great 
ns  to  enable  the  court  to  determine  that  tt  ia 
sufficient  for  the  passion  to  have  cooled,  or  so 
to  instruct  the  jury,  without  error;  but  the 
case  diould  be  very  dear." 

[7]  Measured  by  these  principles,  in  wfai<dL 
we  have  adopted  the  most  liberal  views  ex- 
pressed by  any  court  did  the  conrt  err  In 
refusing  to  admit  the  oIFered  evidence  of 
provocation?  For  the  purpose  of  this  dis- 
cussion we  must  of  course,  assume  that  the 
offered  evidence  was  true.  There  can  be  no 
doubt  that  the  original  outrage  committed 
by  the  deceased  would  have  been  a  suittcient 
provocation  to  take  the  case  to  the  Jury,  if 
the  appellant  Immediately  upon  reallziuic  its 
perpetration,  had  sought  out  and  stain  the 
deceased.  There  can  be  little  doubt  that  had 
the  appellant  slain  the  deceased  when,  on 
meeting  him  the  next  day,  the  deceased  Im- 
pudently treated  the  outrage  as  inconsequen- 
tial, the  question  of  provocation  would  have 
been  for  the  Jury.  No  court  would  be  war- 
ranted in  saying  that  such  callous  conduct, 
while  tbe  original  wrong  was  but  a  day  old. 
would  have  no  reasonable  tendency  to  pro* 
dnce  Immedldte,  uncontrollable  anger,  de- 
stroying the  caitadty  for  cool  reflection  In 
the  aveiaffs  maa  In  snch  a  case  evidence 
of  both  the  prevlona  conduct  and  the  insolent 
behavior  of  decease  on  the  subsequent  meet- 
ing wonld  have  been  admissible.  Biggs  r. 
State.  20  Ga.  723,  76  Am.  Dec.  630;  Miles  r. 
State,  18  Tex.  Appi  150;  People  r.  Barberl. 
140  N.  T.  266.  43  N.  E.  635,  52  Am.  St  Bep. 
717. 

The  appellant  however,  did  neither  of 
these.  On  the  meeting  the  next  day,  notwith- 
standing the  insolence  of  tbe  deceased,  he 
admittedly  ccmdoned  the  offense,  requesting 
that  deceased  preserve  silence.  It  may  even 
be  conceded  that,  had  the  appellant  met  tbe 
deceased  immediately  after  first  discovering 
from  words  and  gestures  of  others  that  de- 
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ceased  had  <4rculated  the  story  of  the  out- 
rage and  then,  smaitliie  under  this  added  In- 
Jury,  had  miled  him,  evidence  of  the  whole 
transadion  should  have  been  submitted  to 
the  Jury  to  detennine  the  adequacy  of  the 
proTocatton.  We  have,  however,  bem  dted 
to  no  case,  Independent  of  a  governing  stat- 
ute, in  which  it  has  been  held  that  the  imme- 
diate provocaUm,  when  referable  for  Its 
proTOcatlve  force  to  some  antecedent  out- 
rage known  to  the  accused  from  the  begin- 
ning, was  held  sufficient  to  take  the  case  to 
the  inry,  when  not  the  act  of  or  partidpat- 
,ed  in  the  deceased.  At  least  one  court 
has  asserted  that  provocative  words  or  acts, 
to  have  a  reasonable  tendency  to  produce  a 
mitigating  degree  of  anger  and  excitement 
in  the  OTdlnary  man,  must  be  the  words  or 
acts  of  the  victiin  at  the  time  and  place  of 
the  klUlug.  State  r.  Lewis,  14  Mo.  App.  191. 
196. 

We  are  not  prepared  to  go  so  far,  since  It 
would  seem  but  natural  that,  on  flrst  seeing 
the  gestures  and  hearing  the  words  of  oth- 
ers Indicating  that  the  story  had  been  circu- 
lated, the  appellant  would  as  certainly  know 
that  the  deceased  was  responsible  for  its 
circulation  as  if  he  had  been  present  and 
participating  in  the  demonstrations,  and  that 
such  knowledge  would  be  as  suddenly  exas- 
perating when  at  flrtt  acquired  the  one  way 
as  the  other.  But  even  this  assumption  does 
•not  meet  the  case  In  hand.  According  to  the 
offered  evidence  the  appellant  let  these  things 
pass  repeatedly  for  many  days  without  mo- 
lesting the  deceased,  even  to  the  extent  of  a 
remonstrance.  The  offered  evidence  makes 
it  clear  that  the  appellant  knew  and  appre- 
ciated for  days  before  the  killing  the  full 
meaning  of  the  words,  signs,  and  vulgar  ges- 
tures of  his  countrymen,  which,  as  the  offer 
shows,  he  had  encountered  from  day  to  day 
for  about  three  weeks  following  the  original 
outrage,  wherever  he  went  The  final  demon- 
stration in  the  coffeehouse  was  nothing  new. 
.It  was  exactly  what  the  appellant,  from  his 
experience  for  the  prior  three  weeks,  must 
have  anticipated.  To  say  that  It  alone  tend- 
ed to  create  the  sudden  passion  and  heat  of 
blood  essential  to  mitigation  is  to  Ignore  the 
admitted  fact  that  the  same  thing  had  cre- 
ated no  such  condition  on  Its  repeated  oc- 
currence during  the  prior  three  weeks.  To 
say  that  these  repeated  demonstrations,  cou- 
pled with  the  original  outrage,  culminated 
in  a  sudden  passion  and  heat  of  blood  when 
he  encountered  the  same  character  of  demon- 
stration in  the  coffeehouse  on  the  nlgbt  of 
the  killing,  Is  to  say  that  sudden  passion  and 
heat  of  blood  in  the  mltlgatlve  sense  may  be 
a  cumulative  result  of  repeated  reminders 
of  a  single  act  of  provocation  occurring 
weeks  before,  and  this,  whether  that  prov- 
ocation be  regarded  as  the  original  outrage 
or  the  spreading  of  tbe  story  among  appel- 
lant's associates,  both  of  which  he  knew  and 
fully  realized  for  three  weeks  before  the  fa- 
tal night.  This  theory  of  the  cumulative  ef- 


fect at  reminders  of  former  wrongs,  not  of 
new  acts  of  provocation  by  tbe  deceased,  is 
ctmtrary  to  the  Idea  of  sudden  an^r  as  un- 
derstood In  the  doctrine  of  mitigation.  In 
the  nature  of  the  thing  $udden  anger  cannot 
be  cumulattve.  A  provocation  whi<di  does 
not  cause  instant  resentment,  but  whidh  Is 
only  resented  after  being  thought  upon  and 
brooded  over,  la  not  a  provocation  sufficient 
in  law  to  reduce  lntentl<mal  killing  from 
murder  to  manslaught^,  or  under  our  stat- 
ute to  second  degree  murder,  which  indudea 
every  inexcusable,  unjustifiable,  unpremedi- 
tated, intentional  kllUns. 

"Provocation  which  would  not  natarally  cause 
instant  Ksentment,  however,  but  which  would 
have  to  be  thought  and  brooded  over  after  it  Is 
given,  in  order  to  produce  rage  or  anger,  is 
not,  in  contemplation  of  law,  a  provocation  suf- 
ficient to  reduce  an  intentional  killing  from  mur- 
der to  manslaughter."  Wharton,  Homicide  )3d 
Ed.)  §  172,  p.  273 ;  State  v.  Walker,  50  La. 
Ann.  420.  23  South.  967. 

The  evidence  offered  had  no  tendency  to 
prove  sudden  anger  and  resentment  On  the 
contrary,  It  did  tend  to  prove  broodinit 
thought,  resulting  In  the  design  to  kiU.  It 
was  therefore  properly  excluded.  State  r*. 
Wilson,  38  Conn.  126. 

The  decisions  mainly  relied  npon  by  tb& 
appellant  do  not  sustain  bis  contention.  In, 
People  V.  Barberl,  149  N.  Z.  256.  48  M.  a  635. 
52  Am.  St  717,  the  defendant  a  womaur 
killed  the  man  who  had  betrayed  her  by 
fraudulent  means  under  a  promise  of  mar- 
riage, and  who,  after  repetitions  of  the  prom- 
ise and  failures  to  fnlflll  it  finally  flatly  re- 
fused with  Insnltii^  words,  whereupon  the- 
woman  Immediately  cat  his  throat  Tbe 
court  hdd  that  this  final  refusal  and  the 
brutal  words  uttered  by  the  deceased,  teHt&x 
in  connection  with  his  prior  wrongs  to  her, 
should  have  been  submitted  to  the  Jury  as- 
tending  to  mitigate  the  crime  from  murder 
in  tbe  first  degree  to  a  lower  grade  of  homl> 
dde.  Obviously  the  final  provocation  was  the- 
act  and  words  ot  the  deceased  himselt  whlclv 
taking  diaracter  from  the  original  wrong, 
were  soab  as  reasonably  tended  to  produce 
Instant  and  ungovernable  resoitnirat  The 
court  said : 

"Deliberation  and  premedttatl(»i  Imply  the 
capacity  at  the  time  to  think  and  reflect,  suf- 
ficient volition  to  make  a  choice,  and  by  tbe  use 
of  these  jwwers  to  refrain  txom  doing  a  wrong- 
ful act.  The  defendant  had  been  deceived,  be- 
trayed, disgraced,  and  ruined:  but  it  is  not 
certain  that  she  formed  the  definite  intention 
to  use  the  weapon  until  she  beard  tbe  final  re* 
fusal  of  the  deceased  to  uurty  her.  She  fol- 
lowed the  deceased  into  tbe  saloon  to  make  a 
final  appeal  to  him  to  extricate  her  from  the 
position  in  which  he  bad  placed  her,  and  it  is- 
evident  that  she  bad  not  yet  lost  all  hope  of  suc- 
ceeding either  by  persuasion  or  threats.  It  was- 
only  when  this  hope  was  gone,  after  bis  final 
refusal,  accompanied  as  it  was  by  insulting  and 
brutal  imputations,  that  might  well  have  arous- 
ed the  most  violent  passions,  that  she  struck  tbe- 
fatal  blow.  If,  at  that  moment,  in  conseauence- 
of  what  be  said  to  ber,  and  tbe  final  culmina- 
tion of  the  alleged  wrongs  of  which  she  con- 
ceived herself  to  have  been  the  victim,  she  be- 
came incapable  of  reasoning  or  of  deliberating^ 
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the  act,  we  think,  would  not  constitnte  murder 

in  the  first  degree." 

This  case  goes  much  further  than  any  other 
case  cited,  or  any  which  we  have  found,  but 
la  still  clearly  distinguished  from  the  case 
here,  ^e  final  act  of  proTocatlon  was  suffi- 
cient in  Itself  to  c<HiBtltute  mitigation  and 
proceeded  directly  from  the  deceased.  It  was 
a  new  provocation  for  the  first  time  com- 
mitted, not  a  mere  reminder  by  the  words  or 
acts  of  others  of  an  old  provocation  long  con- 
doned. The  decision  In  Willis  v.  State  (Tex. 
Cr.  App.)  75  S.  W.  790,  rests  largely  upon  a 
statute  of  Texas  relating  to  klUlog  as  the 
result  of  insults  toward  female  relatlve&  It 
announces  no  rule  of  law  applicable  to  the 
facts  here.  A  review  of  the  other  declslona 
cited  would  he  profitless.  None  of  them  deals 
with  facts  in  any  sense  similar  to  those  be- 
fore us. 

The  cumulative  effect  of  the  original  out- 
rage and  the  humiliation  suffered  by  the  ap- 
pellant by  reason  of  being  subjected  to  con- 
tinual reminders  of  It,  though  wholly  Inad- 
missible as  tending  to  prove  sudden  anger  In 
mitigation,  might,  nevertheless,  have  tended 
to  produce  a  weakened  mental  and  physical 
state  amounting  to  temporary  insanity  or 
moral  irresponsibility  at  the  time  of  the  com- 
mission of  the  homicide.  The  appellant,  how- 
ever, not  only  failed  to  plead  insanity  as  re- 
quired by  our  statute  (Rem.  &  BaL  Code,  I 
2174),  but  expressly  disclaimed  that  defense. 
His  position  is  clearly  summed  up  in  his  re- 
ply brief  as  follows : 

"We  do  not  claim  tbat  defendant  was  Insaae. 
In  fact,  our  disclaimer  is  spread  upon  the  rec- 
ord. What  we  do  claim,  however,  is  that,  as  a 
result  of  the  constant  recurrence  of  the  signs, 
gestures,  and  conversations  indicating  the  act 
of  sodomy,  during  the  three  weeks  interveoiog 
between  the  alleged  act  of  sodomy  and  the  kill- 
ing, the  defendant  was  is  snch  a  state  of  health, 
both  physically  and  mentalljr  that  he  was  inca- 
pable of  reSBoning  or  of  deliberating,  and  that, 
therefore,  the  act  would  not  constitute  murder 
in  the  first  or  second  degree,  but  manslaaghter." 

The  condition  so  described  and  the  reasons 
given  for  it  are  obviously  wholly  incompati- 
ble with  sudden  anger  and  heat  of  blood,  as 
understood  in  the  law  of  mitigation.  It  is 
much  more  compatible  with  mental  Irrespon- 
sibility amounting  to  temporary  Insanity.  As 
a  defense  to  crime,  we  know  of  no  d^rees  of 
insanity.  So  far  as  we  know,  It  has  never 
been  recognized  as  an  element  of  mitigation, 
but  oDly  as  a  complete  defense  when  estalH 
Ushed. 

We  are  constrained  to  hold  tliat  upon  the 
offer  of  evidence  for  the  purpose  of  mitiga- 
tion the  court  must,  as  a  prellollnary  ques- 
tioD.  decide  as  a  matter  of  law  whether  the 
offered  evidence  has  any  tendency  to  prove 
mitigating  circumstances.  If  It  has  any  such 
tendency.  It  must  be  admitted,  and  the  ques- 
tions of  sufficient  provocation  and  cooling  time 
are  then  solely  for  the  Jury.  If  It  has  no 
such  tendency,  there  Is  no  error  In  its  rejec- 
tion.   Upon  all  authority  we  are  convinced 


that  the  evidence  here  had  no  sadi  teiidenc7. 
It  was  properly  rejected. 
TUb  Judgment  is  afllrmed. 

MORRIS,  C.  J.,  and  nOLCOMB,  MOUNT, 
PARKER,  and  MAIN,  JJ.,  concar. 

m  Wftrii.  8SI) 
CUTLER  et  aL  T.  TiaT.T.TBi^  et  aL 

(No.  mre.) 

(Supreme  Oonrt  of  Washington.   Nov.  29, 
1915.) 

1.  FjXTUBES  *=»1— RBUOVAL— BlOHT  TO. 

Buildings,  unless  of  a  very  light  construc- 
tion, and  fences,  are  usually  regarded  as  built 
for  the  purirase  of  improving  the  land  and  be- 
coming a  part  of  the  realty,  so  that  they  cannot 
be  removed. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
CenL  Dig.  SS  1,  6;  Dec  Dig.  «=>1.] 

2.  FlXTUBKS    «=>1S  —  RBUOVAL  —  R10HT8  Or 
MOBTOAOOB. 

Though  a  mortgagee  has  only  a  lien,  yet  the 
strict  rule  against  removability  of  fixtures  ap- 
plies, and  a  building  permanently  eifiixed  to  the 
realty  cannot  be  removed,  though  It  was  buUt 
after  execution  of  the  mortgage,  and  might  be 
severed  without  injury  to  thie  laud,  there  being 
nothing  to  show  that  the  mortgagor  or  mort- 
gagee contemplated  removal;  hence  persons 
claiming  under  tlie  mortgagor  have  no  right  of 
removal. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  H  32-16;  Dec  Dig.  «=»18.] 

3.  FiXTDSBS  9=9l8  —  FOBKCLOSUKE  —  LlBN- 

HOLDEBs— Rights  or. 

Rem.  &  BaL  Code,  S  1132,  declaring  that 
mechanics'  liens  ai^  preferred  to  any  lien,  mort- 
gage, or  other  incumbrance  which  may  attach 
after  the  commencement  of  the  performance 
of  the  labor  or  the  fnmishing  of  the  materials, 
and  section  1146,  declaring  that,  if  the  interest 
In  land  upon  which  the  property  subject  to  a 
lien  ia  situated  cannot  be  subjected  to  a  lien,  the 
court  may  order  the  sale  and  removal  of  the 
property,  do  not  entitie  mechanic's  lien  claim- 
ants to  remove  from  mortgaged  realty  a  build- 
ing, subsequently  erected  on  which  they  were  en- 
titled to  a  lien,  though  it  could  be  severed  with* 
oat  Injury  to  the  laira. 

[Bd._Notc— For  other  cases,  Me  Hxtures, 
Cent  Dig.  §1  32-46;  Dee:  Dig. 

4.  MOBTQAOKS  ®=>68l~F0BECLO8URB— RXOHTB 
or  LiBNHOLDBB— ATTOSNBT'S  FBES. 

Where  mortgages  securing  notes  provided 
for  attorney's  fees  in  case  of  foreclosure,  the 
holder  of  a  mechanic's  lien  on  a  building  subse- 
quently erected  cannot  defeat  the  rights  of 
mortgagees  to  attorney's  fees  on  forccloaure  up- 
on the  theory  that  such  fees  arose  after  the 
labor  and  materials  were  furnished. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  U  211^,  1669-1679;  Dec  Dig.  ^ 
581.] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County;  C  M.  Easterday, 
Jndge. 

Action  by  E.  W.  CnUer  and  G.  S.  Graves, 
copartners,  and  another,  against  D.  P.  Lea 
and  others,  to  foreclose  mechanics*  liens, 
consolidated  with  an  action  by  William  N. 
Keller  and  others  to  foreclose  mortgages. 
From  a  decree  adjudging  the  liens  inferior 
to  the  mortgages,  the  Hen  claimants  appeal. 
Affirmed. 
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H.  W.  Laeders,  of  Tacoma,  for  appellants. 
John  E.  Gallagher,  of  Tacoma,  for  respond- 
ents. 

ELLIS,  J.  This  Is  a  consolidation  of  two 
separate  actions  brought  respectively  to  fore- 
close certain  labor  and  materialmen's  liens 
upon  lots  17  and  18  in  block  11  of  Fletcher's 
HeightB  addition  to  the  city  of  Tacoma,  and 
to  foreclose  two  certain  mortgages  upon  the 
same  property.  The  dominant  question  Is  as 
to  the  order  of  priority  of  the  several  liens 
and  mortgages.  No  statement  of  facts  is 
presented.  The  following  la  the  substance 
of  the  court's  findings: 

On  July  7,  1910,  D.  P.  Lea  and  Leta  M. 
Lea,  husband  and  wife,  being  then  the  own- 
ers of  the  lots  In  question,  executed  and  de- 
livered to  W.  Cl  Bergstrom  a  mortgage  there- 
on securing  notes  for  the  sum  of  f900.  This 
mortgage  was  recorded  In  the  office  of  the 
county  auditor  on  July  9,  1010.  On  August 
10,  1010,  Bergstrom  assigned  the  notes  and 
mortgage  to  William  N.  Keller.  This  as- 
signment was  recorded  on  May  11, 1914.  On 
June  10.  1012,  Lea  and  vlfe  executed  and 
delivered  to  the  Fidelity  Trvat  Company  a 
second  mortgage  on  the  same  premises  to 
secure  a  note  for  $200.  This  mortgage  was 
recorded  on  July  29,  1912.  Between  Decem- 
ber 10,  1912,  and  'December  24,  1912,  E.  W. 
Cutler  and  Q.  S.  Graves,  copartners  as  Cut- 
ler &  Graves,  performed  labor  for  Lea  and 
wife  in  the  erection  of  a  frame  building  on 
the  luU,  and  on  March  22,  1913,  filed  a  la- 
borer's Hen  on  the  building  and  lots  for 
$78.65.  Betwe«i  December  10,  1912,  and 
December  18,  1012,  the  Sixth  Avenue  Lum- 
ber &  Fuel  Company  furnished  building  ma- 
terial to  Lea  and  vlfte'for  tbe  constmction 
of  the  building,  and  on  March  15, 1913,  filed 
a  materialman's  lien  on  tine  premisea  for 
$130.66.  The  building  In  question  waa  in- 
tended for  a  moving  picture  studio.  It  was 
set  upon  posts,  and  was  capable  of  removal 
wtthout  Injury  to  the  land  or  other  bulldlnga 
thereon.  There  was  no  finding  that  tbe 
building  was  a  mwe  Impermanent  shed  or 
temporary  Btmcture,  or  that  at  tbe  time  of 
Its  erectkm  tbere  was  any  Intention  on  tbe 
owner's  part  to  xemovB  it,  or  any  contract 
with  the  lien  clalmanta  or  any  one  daa  that 
it  might  be  removed. 

The  court  further  found  that  there  is  due 
to  William  N.  K^er  upon  bla  notes  and 
mortgage  from  Lea  and  wUe  $1,078.10  and 
an  attorney's  fee  of  $107.86;  that  there  is 
due  the  Fidelity.  Trust  Company  upon  Its 
note  and  mortgage  $269JiO  and  an  attorney's 
fee  of  $26.95;  that  there  Is  doe  Cntlet  & 
Graves  $86.30  and  $30  attorney's  fee;  that 
there  la  due  the  Sixth  Avenue  Lumber  & 
Fuel  Company  $145.10  and  an  attorney's  fee 
of  $40;  that  the  liens  of  the  several  mott- 
gageea  and  lien  claimants  for  the  above 
amounts  respectively  are  entitled  to  rank  in 
the  following  order:  First,  that  of  William 


N  Keller;  second,  that  of  Fidelity  Trust 
Company;  third,  that  of  Cutler  &  Graves; 
and,  fourth,  that  of  the  Sixth  Avenue  Lum> 
her  ft  Fnri  Company. 

Upon  appropriate  conclnsioiiM  of  law  the 
court  entered  a  decree  and  order  for  sale  of 
the  above-described  premises  and  an  appli- 
cation of  the  proceeds  In  accordance  with 
these  findings.  Hie  Uen  claimants,  Cutler 
ft  Graves  and  the  fuel  company,  have  ap- 
pealed. 

Appellants  contend  that  they  should  have 
been  accorded  a  first  and  second  lien  upon 
the  building  for  tbe  tabor  and  materials  fur- 
nished, with  the  right  to  remove  It  from  the 
lota.  It  Is  argued  that,  since  In  this  state  a 
mortgage  Is  a  lien,  and  not  a  conveyance 
with  a  defeasance,  the  mortgagors  had  the 
right  to  construct  on  the  lots  additional 
buildings  which  were  not  In  contemplation 
of  the  parties  when  the  mortgage  was  given, 
and  to  make  a  contract  with  third  persons 
giving  a  lien  on  the  building  with  the  right 
of  removal,  since  this  can  be  done  without 
Injury  to  tbe  laij^d.  It  may  be  assumed, 
without  so  deciding,  that  had  there  been  any 
such  contract  with  the  appellants  made  by 
the  mortgagors  with  the  knowledge  and  ac> 
quiescence  of  the  mortgagees,  the  asserted 
rigbt  of  Hen  and  removal  would  exist.  Such, 
however,  la  not  the  case  before  us. 

[1-31  Aa  a  general  rule,  structures  of  a 
permanent  character  erected  on  land  by  the 
owner  In  fee  simple  are  presumed  to  be 
built  for  the  purpose  of  Improving  the  land 
and  to  become  a  part  of  the  realty,  in  the 
absence  of  evidence  of  a  contemporaneona 
contrary  intention. 

**Buildings,  unless  of  a  very  Ught  construction, 
and  fences,  are  usually  regarded  as  placed  on 
tbe  land  for  its  permanent  improvement^nd  so 
to  be  considered  as  a  part  thereof."  1  Tiffany. 
Modem  Law  of  Real  Property,  f  234,  p.  541. 

"Prima  fade  all  buildings,  and  especially  dwell- 
ing houses,  belong  to  the  owner  of  the  land  on 
wnich  th^  stand  as  part  of  the  realty :  and  the 
burden  of  proof  is  upon  diose  who  claim  that 
they  are  personal  property  to  abow  that  ther 
retain  that  character.'*^  Ewell  on  Fixtures  {2d 
Ed.)  p.  102 ;  Lipgky  v.  Boi^ann,  52  Wis.  256, 
9  N.  W.  158,  38  Am.  Rep.  785 ;  lodtanapolia, 
etc..  By.  Co.  v.  First  National  Bank  of  Indian- 
apolis, 134  lod.  127.  33  N.  R  679;  Doscher  v. 
Blackititon,  7  Or.  148 ;  Chatterton  v.  Saul,  16 
lU.  149. 

When  buildings  are  placed  by  the  absolute 
owner  of  land  on  which  they  rest,  their  qual- 
ity of  removablUty  without  injury  to  the  free- 
hold is  not  usually  a  factor  of  controlUng  Im- 
portance as  between  mortgagor  and  mort- 
gagee (Ron:land  v.  Sworts,  17  N.  Y.  Supp. 
399  1),  though  It  may  be  as  between  landlord 
and  tenant  or  licensor  and  licensee. 

"Fully  as  much  importance  is  attached  to  the 
relation  of  the  party  making  the  annexation 
to  the  land  and  the  permanency  and  liabttual 
character  of  tbe  annexation  as  is  paid  to  the 
manner  or  form  of  the  fastening.  When  tbe 
absfdute  owner  of  land,  for  the  better  use  of  his 


*  Reported  In  fall  In  tba  New  Tork  SapplemenC; 
reported  as  a  memorandum  declaloa  without  opin- 
ion Id  63  Hun.  UB. 
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land,  erects  property  npoiu  at  attaches  It  to 
the  freehold,  it  wDl  go  to  his  heir,  or  pass  by 
deed  to  his  grantee,  and  the  same  general  rule 
applies  between  mortgagor  and  mortgugee,  hut 
as  between  landlord  and  tenant  and  licensor  and 
licensee  this  role  is  relaxed,  with  a  view  to  the 
encouragement  of  mechanical  and  agtienltural 

Snrsuits."  Tiedeman  on  Real  Property  (3d 
W.)  I  17,  p.  23. 

Though  the  rale  has  beame  much  relaxed 
as  between  landlord  and  tenant,  especially  as 
to  the  tbiijigs  affixed  for  the  purposes  of  trade, 
mannfacture,  or  agricvlture,  the  same  strict 
rule  which  applies  as  between  heirs  and  ex- 
ecutors applies  as  betweoi  vendor  and  ven- 
dee, and  mortgagor  and  mortgagee,  unless  ex- 
cited In  express  terms  txom  the  conveyance 
or  mortgage.  Sands  v.  Pfeiffer  is  Schleischer, 
10  Gal.  2S8,  264.  This  Is  true  though  the  ad- 
dlttons  were  made  after  the  mortgage  was 
executed. 

"The  mie  Is  familiar  that  all  improvements 
placed  on  real  estate  by  the  owner  when  it  is 
incumbered  inures  to  the  security  or  benefit  of 
the  holder  of  the  incumbrance.  They  cannot 
be  separated, -when  they  savor  of  the  realty, 
from  the  land,  nor  can  their  value  be  claimed  as 
against  the  lien,  but  are  held  to  be  subject  to 
it."  Baird  v.  Jackson,  98  IIL  78,  88;  Wood  v. 
Whelen,  93  111.  163 ;  Woodham  v.  First  Nation- 
al Bank  of  Crookston.  4S  Minn.  67.  68,  60  N. 
W.  1015.  31  Am.  St  Bep.  622;  Leland.  Adm'r, 
Oaasett.  17  Vt 

It  seems  to  us  Illogical  to  assume  that  this 
ilile  la  relaxed  by  reason  of  the  fact  that  a 
mortgage  in  this  state  is  a  lien,  and  not  a 
conveyance  with  a  defeasance.  It  is  a  lien 
upon  the  real  estate.  Things  becoming  in 
law  a  part  of  the  real  estate  are  therefore 
essentially  subject  to  the  lien  of  the  mort- 
gage. The  essence  of  the  contract  can  hard- 
ly be  changed  by  the  mere  form  which  the 
contract  takes. 

"An  equitable  mortgagee  has  the  same  right  to 
hold  fixtures  as  part  of  his  security  that  a  le- 
mor^Bgee  has."   1  Jones  on  Mortgages  (6th 

As  before  stated,  the  evidence  is  not  before 
us.  There  was  no  finding  that  the  mortgages 
excepted  from  thdr  operation  buildings  of 
any  kind  subseauently  to  be  erected  on  the 
lots ;  nor  is  there  any  finding  that  the  mort- 
gagors. Lea  and  wife,  ever  agreed  with  the 
appellants  here  that  the  building  should  not 
become  part  of  the  realty,  but  should  be  con- 
sidered personal  property.  These  apiwllants 
must  therefore  rest  solely  upon  their  rlphtn 
as  statutory  lien  claimants.  The  statute 
(Rem.  &  Bal.  Code,    1132)  provides: 

"The  liens  created  by  this  chapter  are  pre- 
ferred to  any  lien,  mortgage  or  other  encum- 
brance which  may  attach  subsequently  to  the 
time  of  the  commencement  of  the  performance 
of  the  labor,  or  the  fumisbing  of  the  materials 
for  which  the  right  of  lien  is  given  by  this 
chapter,  and  are  also  preferred  to  any  lien, 
mortgage  or  other  encumorance  which  may  have 
attached  previously  to  that  time,  and  which  was 
not  filed  or  recorded  so  as  to  create  constructive 
notice  of  the  same  prior  to  that  time,  and  of 
which  the  lien  claimant  had  no  notice. 

The  language  of  this  section  carries  the 
necessary  implication  that  the  Men  accorded 
to  mechanics  and  materialmen  la  subject  to 


the  lien  of  a  prior  mortgage  on  the  ml  es- 
tate recorded  prior  to  the  commencement  of 
the  performance  of  the  lal>or  or  the  furnish- 
ing of  the  material,  or  of  which  the  lieu 
claimant  had  notice.  We  have  uniformly  so 
construed  it.  Home  Savings  &  Loan  Ass'n  v. 
Burton,  20  Wash.  688,  56  Pac  940;  Baker  v. 
Sinclaire,  22  Wash.  462,  61  Pac.  170;  Fitch 
V.  Applegate,  24  Wash.  25.  33,  64  Pae.  147; 
AverlU  Machinery  Co.  v.  AUbritton.  61  Wash. 
30,  07  Pac.  1082. 

The  appellants  urge  that,  under  section 
1146,  Rem.  &  BaL  Co^e,  providing  that.  If  the 
title  or  interest  In  land  upon  "which  the  prop- 
erty subject  to  a  lien  is  situated  cannot  be 
subjected  to  a  Hen,  the  court  may  order  the 
sale  and  removal  from  the  land  of  the  prop- 
erty subject  to  the  lien  to  satisfy  the  lien,  the 
court  should  have  ordered  a  sale  of  the  build- 
ing to  satisfy  their  liens.  That  section  has 
no  application  to  a  case  such  as  here  pre* 
sented.  It  la  clearly  intended  to  apply  to 
cases  In  which  the  work  was  performed  or 
materials  furnished  at  the  Instance  of  a  per- 
son owning  less  than  the  fee  in  the  real  es- 
tate. Bell  V.  Swalwell  Land,  Loan  &  Trust 
Co..  20  Wash.  602,  605,  56  Pac.  401. 

The  decisions  of  this  court  cited  by  the  ap- 
pellants are  all  wide  of  the  case  here  on  the 
facts. 

Gssaway  v.  Thomas,  66  Wash.  77,  106  Pac. 
168,  20  Ann.  Cas.  1337,  involved  mining  ma- 
chinery used  for  prospecting  belonging  to  the 
purchaser  of  a  mine  under  a  contract  subse- 
quently forfeited. 

Philadelphia  Mtg.  &  Trust  Ga  v.  MUler,  20 
Wash.  607,  66  Pac.  382,  44  U  B.  A.  659,  72 
Am.  St  Rep.  138,  involved  mantels  of  a  kind 
carried  by  dealers  adaptive  to  any  kind  of 
house,  hot-water  heaters,  and  baUitnbe,  all 
readily  detachable  and  removable. 

Hall  V.  Law  Guarantee  &  Trust  Society, 
22  Wash.  805,  60  Pac.  643,  79  Am.  St.  Rep. 
035,  Involved  electric  light  fixtures  and 
globes,  a  windmill,  a  hot-water  tank,  cur- 
tains,  and  screens. 

In  German  Savings  &  Loan  Sodetj  v. 
Weber,  16  Wash.  05,  47  Pac  224,  38  L.  R. 
A.  267,  there  was  a  special  agreement  that 
the  things  claimed  by  him  should  be  regarded 
as  personal  property  belonging  to  the  ma- 
terialmen until  paid  for. 

Chase  V.  Tacoma  Box  Ck*.,  11  Wash.  377,  39 
Pac.  630,  involved  machinery  and  apparatus 
readily  removable,  and  not  designed  as  a  part 
of  the  buildings  where  used. 

In  the  case  here  the  sole  circumstance  re- 
lied upon  as  giving  the  building  the  charac- 
ter of  personal  property  is  the  practicability 
of  its  removal  without  injury  to  the  freehold. 
This,  In  the  absence  of  any  agreement  to 
that  effect,  is  Insuffldent  under  the  authori- 
ties to  impress  that  character  upon  the  build- 
ing as  in  favor  of  the  mortgagors.  The  lien 
claimants  under  the  statute  stand  In  no  bet- 
ter position. 

[4]  The  appellants  further  contend  that  the 
Hm  of  the  mortgages,  in  so  far  as  the  pro- 
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vision  for  the  recovery  of  attorney's  fees  Is 
concerned,  must  be  postponed  to  the  liens  for 
labor  and  materials.  One  case  so  holding  Is 
cited.  Garrett  v.  Adams  (Tenn.  Ch.)  39  S.  W. 
730.  This  on  the  theory  that  the  attorney's 
fees  arose  after  the  labor  and  materials  were 
furnished.  We  cannot  adopt  this  view.  The 
Uei)  for  the  fees  Is  traceable  to  the  mortgage 
alone.  It  attached  as  a  contingent  right 
wben  the  mortgage  was  given.  The  same 
course  of  reasoning  wliich  would  postpone  the 
lien  for  the  attorney's  fees  would  logically 
have  tbe  same  effect  as  to  interest  subse- 
quently accruing,  and  would  apply  equally  as 
between  junior  and  senior  mortgages.  The 
i^tatute  to  which  alone  the  right  of  lien  Is 
referable  makes  the  lien  subject  to  prior  re- 
corded mortgages  and  all  that  they  are  given 
to  secure. 

The  Qndings  of  tbe  trial  court  sustain  the 

decree. 

It  is  affirmed. 

MORRIS.  C.  J.,  and  MOUNT  and  CHAEK 
WICK,  JJ.,  concur 


<88  Wash.  332) 

HOLIiENBECE  et  al.  v.  CITY  OF  SEATTLE]. 
(No.  12376.) 

(Supreme  Court  of  Washington.  Nor.  29. 1915.) 

1.  Municipal  Oobpobations  «s^8S— Stbbets 

— Gbaoe. 

A  grade  of  a  street  need  not  be  adopted  by  a 
formal  ordinance,  and  a  grade,  if  adopted  and 
improved  at  the  expense  of  abntting  owners,  is 
an  established  grade,  which  cannot  thereafter 
be  changed  by  the  city  without  payment  of  con- 
seQuential  damages. 

[Ed.  Note.--For  other  cases,  see  Municipal 
^^^ations,  Cent.  Dig.     925-928;  Dec  Dig. 

2.  EuiMBitT  DoHAiN  4=91(0.— "DAUAenro"— 

COUPENBATZON— CBANOB  OF  SiBKET  GbADB 

—Claims— Presentation  . 

A  change  of  grade  is  a  "damaging"  within 
Const,  art.  1,  8  lot  and  hence  tbe  right  to  re- 
cover such  damages  cannot  be  abridged  hr  stat- 
ute or  ordinance  requiring  presentation  of  claim 
to  the  city. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  S§  269,  270;  Dec.  Dig.  €=»101. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Damage  for  Public 
Use.] 

3.  MUNIOIPAI,  COEPOBATIONB  4=3394— STBEBTS 

— Qhahob  of  Obaiw. 

Where  to  meet  immediate  necessities  part 

of  a  street  only  is  graded,  the  tdts  is  not  estop- 
ped from  grading  the  remainder  of  the  street, 
and  an  abutting  owner  cannot  recover  damages 
for  injuries  from  such  grading,  tiiough  it  de- 
prived his  land  of  lateral  support. 

[Ed.  Note.— For  other  cases,  see  Alnnldpol 
Corporations,  Cent.  Dig.  H  938-946;  Dec.  Dig. 

4.  MtTNICIPAL  COBFORATIOnS  4=»S94— STBEBTS 

— Latebal  Suppobt. 

A  city  is  not  bound  to  maintain  the  lateral 
support  of  abutting  property  upon  original 
grade,  and^  where  excavation  was  a  mere  comple- 


tion of  tbe  original  grade,  an  abutting  owner 
cannot  recover. 

[Ed.  Note.— EVr  other  eases,  see  Mnnidpal 
Corporations,  Gent  INg.  U  938-945;  Dea  Dig. 
«=9394.] 

6.  municxpai.  gobpobatioks  4=»404— cuius 

— Pbesentatioit. 

A  claim  arising  out  of  negligence  in  making 
the  grade  of  a  street  is  one  which  mnst  be  pre- 
sented to  the  city,  or  no  recovery  can  be  bad. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  OnL  Dig.  H  989-991,  993-flM; 
Dec  Dig.  «=»404.]      —  "  ^ 

Q.  Municipal  CoBPOBA-noRS  «=»38G— Stbxbis 
— Gbade. 

Where  a  grade  was  established  when  only  a 
portion  of  a  street  was  excavated,  the  dty,  upon 
the  excavation  of  the  remainder  of  the  street,  is 
bound  to  maintain  it  at  the  original  grade  fixed. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  ^5-928;  Dec.  Dig. 
<^»385.] 

Ekk  Banc.  Appeal  from  Superior  Court, 
King  County ;  John  B.  Humphries,  Judge. 

Action  by  H.  O.  HollenbecJc  and  another 
against  the  City  of  Seattle.  From  a  jndg* 
ment  for  defendant,  plaintiffs  appeal.  Ue- 
Tsrsed  and  remanded. 

8.  S.  Langland,  of  Seattle,  for  appellants. 
Jas.  EL  Bradford  and  Frank  M.  Egan,  both 
of  Seattle,  for  respondent. 

CHADW'ICK,  J.  This  Is  an  action  to  re- 
cover damages  for  the  removal  of  lateral  sup- 
port and  for  a  change  of  street  grade. 

Appellants'  lots  are  situate  upon  the  east 
side  of  North  Broadway,  a  street  in  the  city 
of  Seattle.  The  abutting  property  owners 
were  permitted  to  grade  the  street  at  tb^ 
own  expense  under  an  ordinance  passed  tn 
1891;  the  worit  being  done  about  the  same 
time  under  the  supervision  of  and  accord- 
ing to  plans  and  specifications  drawn  by  the 
city  engineer.  The  street  ran  over  a  hillside 
having  a  heavy  slope  from  east  to  west  The 
west  36  feet  of  the  street  was  graded,  and 
some  Improvements  in  tbe  way  of  sidewalks 
and  curbing  were  put  in.  The  plans  and 
specifications  are  not  In  the  record.  There 
is  some  testimony  from  which  It  may  be  in- 
ferred that  they  are  lost.  The  east  24  feet 
was  left  ungraded.  A  slope  extending  back 
towards  appellants'  property  was  left,  as  ap- 
pellants now  contend,  for  lateral  support  to 
their  property.  We  are  not  informed  as  to 
whether  tbe  original  plans  provided  for  a 
grade  to  the  full  width  of  the  street  In 
1909  the  dty  graded  the  street  to  its  full 
width.  It  is  contended  by  appellants  that 
the  dty  excavated  the  land  so  close  to  the 
property  line  that  appellants'  property  has 
been  greatly  damaged  by  reason  of  slides; 
that  the  work  was  done  carelessly  and  neg- 
ligently; that  in  making  tbe  improvement 
under  the  ordinance  of  1909  the  original 
grade,  as  established  in  1894,  has  been  re- 
duced from  1  to  approximately  3  feet  in 
front  of  appellants'  lots.  The  record  is  bare 
of  facts  as  to  the  elevations  of  either  thb 
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first  or  second  grade.  Tblngs  which  are,  no' 
doubt,  subject  to  record  proof  are  left  to  the 
opinion  and  suppositions  of  the  witnesses. 

The  case  turned  uiwn  the  law  pertaining 
to  the  presentation  of  claims,  and  the  testi- 
mony BO  far  as  taken  went  almost  entirely 
to  the  question  of  lateral  support  and  the 
resultant  damage.  The  case  was  taken  from 
the  Jpry,  and  a  judgment  entered  In  favor 
of  the  respondent  because  appellants  did  not 
me  a  claim  for  damages  within  SO  days  after 
the  claim  had  accrued. 

t1,  2]  Assuming  that  the  grade  of  the  street 
was  established  in  IS&i,  and  was  changed  in 
1909,  we  cannot  distinguish  the  case  from 
Klncald  V.  Seattle,  74  Wash.  617,  134  Pac. 
>04,  135  Pac.  820,  Casassa  t.  Seattle,  75 
Wash.  367,  134  Pac.  1080,  and  ProTident 
Trust  Go.  T.  Spokane,  7S  Wash.  217, 184  Pac. 
927. 

We  have  held  that  a  grade  need  not  be 
adopted  by  a  formal  ordinance ;  that  a  grade, 
if  adopted  and  Improved  at  the  expense  of 
the  abutting  property  owner,  la  an  establish- 
ed grade,  and  cannot  thereafter  he  changed 
by  the  city  without  payment  of  consequential 
damages.  Tborberg  T.  Hoqulam,  77  Wash. 
U79,  138  Pac.  304. 

A  <^ange  of  grade  Is  a  damaging  within 
the  meaning  of  the  Ck>nstltutton  <artlcle  1,  | 
16),  Brown  t.  Seattle,  6  Wash.  86,  31  Pac. 
313,  32  Pac.  214,  18  I*  R.  A.  161,  and  Provi- 
dent Trust  Co.  V.  Spokane,  supra,  and  such 
ts  the  general  rale.  Elliott  on  Roads  & 
Streets,  VOL  1,  S  237,  p.  272;  Dillon  on  Mu- 
nicipal Corporations,  ToL  ^  |  1684;  Cyc. 
vol.  28,  p.  1068. 

A  rl^t  to  recover  for  a  damage  done  In 
violation  of  a  cmistltutional  guaranty  cannot 
be  abridged  by  statute  or  (ntUoance,  and,  In 
so  t&t  aa  appellants'  claim  rests  upon  a 
change  of  grade,  no  notice  of  the  claim  was 
essential  nor  could  it  be  required. 

On  account  of  the  incomplete  state  of  the 
record,  we  deem  It  advisable  to  make  some 
snggestlons  as  to  the  law  of  the  case,  so 
that  whatever  the  fact  may  be  the  case  can 
be  finally  determined  in  the  court  below. 

t31  While  it  Is  not  fairly  in  the  record  with 
which  we  have  to  deal,  the  question  may 
arise,  and  we  think  it  not  improper  to  say 
that  we  are  not  Inclined  to  hold  that  a  city, 
having  graded  or  permitted  a  partial  grade 
of  a  street,  is  to  be  held  under  the  doctrine 
of  estoppel  or  under  the  rule  that  a  road  is 
established  by  prescription  to  the  extent  only 
that  it  has  been  used.  The  reason  for  this  is 
apparent.  Such  a  holding  would  "work  to  the 
great  disadvantage  of  the  property  owner, 
If  It  would  not,  indeed,  sometimes  result  in 
the  actual  confiscation  of  his  property.  The 
law  Is  that  a  dty  can  make  a  temporary 
roadway  to  meet  the  Immediate  necessities  of 
Isolated  districts  without  resort  to  the  Im- 
provement statutes.  'Thorberg  t.  Hoqulam, 
77  Wash.  679,  138  Pac  804;  People  ex  rel. 
T.  Hyde  Park,  117  lU.  462,  6  N.  E.  33.  If. 
then,  the  city  was  not  bound  to  grade  the 


whole  of  the  street  at  one  time,  it  follows 
that  the  establishment  of  a  grade  upon  the 
west  36  feet  (we  are  assuming  that  no  paper 
grade  was  established  for  the  whole  street) 
was  theoretically  an  establishment  of  a  grade 
of  the  whole  street,  and  that  the  city  would 
not  be  liable  in  damages  for  the  removal  of 
the  earth  left  on  the  east  side  of  the  street 
if  the  elevation  of  the  graded  part  of  the 
street  was  extended  to  the  east  boundary. 

[4]  That  a  dty  la  not  bound  to  maintain 
the  lateral  support  of  abutting  property  upon 
an  original  grade  has  been  finally  settled 
In  this  state.  Schoss  v.  Chehalla,  82  Wash. 
595,  144  Pac.  916. 

Appellants  rely  upon  a  general  observatlbn 
made  in  Seattle  v.  McElwaln.  75  Wash.  375, 
134  Pac.  10S9,  to  the  effect  that  a  dty  may 
be  liable  for  the  removal  of  lateral  support. 
It  was  explained  in  the  Schusa  Case  that 
the  McElwaln  Case  was  a  regrade  case  and 
the  remarks  of  the  court,  while  apparently 
a  statement  of  a  general  principle,  could 
have  no  force  beyond  the  case  then  under 
consideration  and  similar  cases. 

However,  if  It  should  appear  that  the  grade 
of  the  west  36  feet  was  not  extended  on  a 
right  line  to  the  east  boundary  line  of  the 
street,  but  that  the  whole  street  was,  In  fact, 
lowered,  and  the  additional  cut  contributed 
to  the  damage  of  appellants,  they  would  be 
entitled  to  take  such  damages,  not  on  ac- 
count of  the  original  grade  which  theoretical- 
ly extended  to  the  east  line  of  the  street,  but 
on  account  of  the  lowering  of  the  grade  below 
that  elevation.  This  would  be  pro  tanto  a 
change  of  grade;  or,  to  state  it  In  another 
way,  appellants  cannot  recover  damages  for 
any  slide  resulting  from  the  removal  of  the 
24  feet  of  earth  If  the  grade  was  extended 
on  the  same  grade  as  the  original  grade  of 
the  36  feet,  but  they  are  entitled  to  recover 
to  the  extent  that  a  Jury  can  say  a  lowering 
of  the  grade  below  that  elevation  c<Hitrlbut- 
ed  to  their  injury. 

[B]  Neither  can  the  appellants  recover  on 
the  ground  of  negligence  In  removing  the 
earth.  A  claim  founded  on  the  negligent 
doing  of  a  lawful  act  falls  within  the  statute 
and  the  charter  provision  of  the  dty  whldi 
requires  that  all  dalms  be  presented  within 
a  certain  time.  There  is  no  pretense  that  the 
claim  was  presented  within  the  time  limited 
in  this  case.  Jorguson  t.  Seattle,  80  Wash. 
126,  141  Pac.  334.  Our  holdhig  is  that.  If 
plaintiffs'  cause  of  action  depends  solely  upon 
the  removal  of  latnal  support,  th^  cannot 
recover. 

[I]  If  a  grade  and  devatton  were  estatt- 
lished  when  the  street  was  originally  Improv- 
ed to  the  width  of  36  feet,  then  the  dty 
would  be  bound  to  continue  the  same  eleva- 
tion over  to  the  property  tine  of  appellants. 
If  sndi  grade  was  established,  and  the  dty 
has  lowered  the  elevation  of  the  grade,  then 
it  is  answerable  to  the  appellants  for  the  con- 
sequential damages,  subject  to  the  right  of 
the  dty  to  offset  benefits.  lineoln  County  t. 
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Broct,  37  Wash.  14,  79  Pac  477;  Kitsap 
County  V.  Melker,  50  Wash.  33,  96  Pac.  695 ; 
Ilieber  v.  Spokane,  73  Wash.  122,  131  Pac 
478 ;  In  re  Queen  Anne  Boulevard,  77  Wash. 
91,  137  Pac  435.  ' 

The  case  Is  remanded  for  further  proceed- 
ings. 

MORRTS,  C.  J.,  and  MAIN,  MOUNT,  EL- 
US.  HOLCOMB,  PARKER,  and  FULLESt- 
TON,  JJ.,  ooncor. 

(88  Wuh.  ™> 
STEWART  at  si.  T.  FFTZSIMUONS  <t  aL 
.     (No.  1227&) 
(Supreme  Onrt  of  Washington.  Dec.  1,  191S.) 

En  Banc  On  rehearing.  Former  opinion 
(149  F.  659)  affirmed. 

PER  CURIAM.  Upon  a  rehearing  en  banc 
a  majority  of  the  court  still  adhere  to  the 
opinion  heretofore  filed  herein  as  reported 
In  149  Pac.  659,  and  for  the  reasons  there 
stated  the  judgment  Is  afOrmed. 


(88  Waah.  888) 

OROUGH  T.  ROSS,  QDmmiHsio&er  of  FnbUe 

Landi.  (No.  12155.) 
(Supreme  Coart  of  Washington.  Dec.  1,  1915.) 

En  Banc  On  rehearing.  Former  opinion 
(83  Wash.  73.  145  P.  87)  affirmed. 

PER  CURIAM.  Upon  a  rehearing  en  banc 
a  majority  of  the  conrt  still  adhere  to  the 
opinion  heretofore  filed,  and  reported  in  83 
Wash.  73,  145  Pac  87. 

For  the  reasons  there  glren,  the  Judgment 
Is  modified  as  directed  In  our  former  opin- 
ion. 

(171  Cal.  809) 

BECKETT  et  aL  v.  CITY  OF  PETALUMA. 

(S.  F.  6531.) 
(Supreme  Conrt  of  California.   Nov.  6,  1916.) 

1.  Limitation  of  Actions  ®=s>  19  — Actions 
Babreo— Sun-  TO  Quiet  Title, 

Where  a  muDicipality,  through  its  tenants^ 
was  In  the  undisputed  adverse  possessioD  of  real- 
ty for  more  than  five  years,  the  suit  to  quiet  ti- 
tle of  adverse  claimants  was  barred  by  uie  stat- 
ute  of  limitatioDB,  since  such  an  action  is,  with 
respect  to  the  statute,  one  to  recover  real  prop- 
erty and  the  possession  thereof,  and  is  barred 
by  five  years  adverse  iKusesslon  by  the  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  SS  73-S5 ;  Dec  Dig.  €=»19.] 

3.  Adverse  Possession  ^25  —  Possession 
OF  Tenant.  ' 

The  possesion  of  a  tenant  inures  to  the 
benefit  of  a  landlord,  and  is  the  possession  of 
the  landlord  to  secure  to  him  the  benefits  of  ad- 
verse possession  to  gain  title  to  realty  by  pre- 
scription, and  to  secure  to  him  the  benefits  of 
the  statute  of  limitations  as  against  as  action 
begun  by  a  hostile  claimant. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  8S  116-120:  Dec.  Dig.  ^ 
25.1 


3.  Municipal  (Tosfosations  <=>223— Propeb- 
TT— Acquisition  bt  Adtessb  Possession- 
Ultra  Vires  Charaotkb  or  Usb— Collat- 
eral Objection. 

The  Municipal  Corporation  Act  (St.  1883, 
p.  250),  I  750,  authorizes  a  city  of  the  fifth  class 
to  acquire  and  hold  lands  for  all  muolcipal  pur- 
poses, as  for  public  building  parks,  streets,  or 
any  other  public  use.  A  city  of  the  fifth  class 
held  possession  of  realty  for  the  period  of  the 
statute  of  limitations  through  tenants  using  the 
same  as  a  shoe  factory,  the  deed  of  the  prem- 
ises to  the  city  trustees  reciting  that  the  con- 
veyance was  in  trust  to  them  to  hold  the  prem- 
ises solely  for  use  as  a  shoe  factory  for  the 
benefit  of  the  inhabitants  of  the  city.  Plnintiffs, 
adverse  claimants  suing  to  quiet  their  title,  con- 
tended that  the  city  s  use  of  the  premises 
tbroogb  tenants  as  a  shoe  factory  was  ultra 
vires,  and  6o  inefficient  to  establish  title  by  pre- 
scription. Held,  tliat  the  objection  was  ccdlat- 
eral,  not  available  to  plaintiffs,  since  the  ques- 
tion whether  or  not  property  in  the  possession 
of  a  city  is  used  for  purposes  within  its  corpo- 
rate powers  cannot  be  raised  collaterally  or  at 
all  except  by  the  state,  a  taxpayer,  or  some  per* 
son  autfaoriKd  to  act  in  behalf  of  the  Inhabitp 
ants. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Ceat.  Dig.  K  616-622;  Dec.  Dig. 
«=>223.J 

4.  Adverse  Pobwssion  $=»70— Disseisin— 

LEGAL  GHABACISR. 

Where  the  possession  of  realty  by  a  munic- 
ipal corporation  was  through  tenants  who  u^ed 
the  property  as  a  shoe  factory,  the  ultra  vires 
and  illegal  character  of  the  city's  occupation 
could  not  affect  its  right  to  acquire  title  by  pre- 
scription, since,  whether  under  common  law  or 
code,  wherever  the  true  owner's  title  is  taken  by 
prescription,  the  adverse  claimant,  with  respect 
to  the  true  owner,  must  have  entered  and  held 
wronftfully,  as  a  trespasser,  so  that  the  fact 
that  It  is  unlawful  for  a  disseisor  to  enter  and 
maintain  possession  not  only  does  not  impair 
its  efficacy  as  a  means  of  acquiring  title,  bat 
is  essential  thereto. 

[Ed.  Note^For  other  teses,  see  Adverse  Pos- 
session, Cent.  Dig.  H  894r-414;  Dee.  Dig. 
70.1 

5.  MumCIPAL  COBPOBATXOm  «=s>223— Ultba, 

Vires  Contracts. 

The  doctrine  that  ultra  vires  contracts  of  a 
city  and  contracts  made  in  its  nntne  by  officers 
without  authority  to  execute  them  will  not  be 
enforced  against  the  municipality  applies  only 
to  executory  contracts,  and  not  to  the  right  of  a 
city  to  bold  property  in  its  possession,  or  to  the 
right  to  question  its  use  thereof  independent  ot 
any  claim  against  it  for  money  or  damages,  or 
to  contracts  fully  executed  by  both  parties. 

[Ed.  Note. — ^For  other  cases,  see  Munidpal 
Corporations^  Cent  Dig.  H  616-622;  Dee.  Dig. 
i8=»223.] 

In  Bank.  Aj/^eal  from  Superior  Coart» 
Sonoma  County ;  Tbomos  C  Diamy,  Judge. 

Actlm  to  qvlet  title  by  Edna  F.  Becked 
administratrix,  and  otb^s,  against  tbe  Oty 
of  Petalnma.  Judgment  tor  defendant*  and 
from  It  and  an  order  denying  their  motion 
for  new  trial.  plalntlffB  appeal.  Affirmed. 

R.  H.  Cross,  of  San  Francisco,  for  appel- 
lants. G.  P.  Hali,  of  Petalnma,  and  W.  F. 
Cowan,  of  Santa  Bosa,  tor  respondrat. 

SHAW,  J.  The  action  herein  was  begun 
by  the  plalntiifs  to  quiet  their  title  to  a  par- 
cel of  land  against  any  and  all  dalins  of  tbe 
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defendant  Tbe  plalntlflb  claimed  title  uoder 
William  H.  Franda.  Hie  parcel  of  land  in 
e(Hitit>Tersy  is  a  tract  148  feet  aqnare  at  the 
corner  of  Bremen  end  Jefferson  streets  in  tbe 
dty  of  Petalnma.  In  defense  tbe  city  alleged 
tbat  it  bas  been  in  the  uninterrupted  adverse 
possession  of  tbe  property  tot  more  than  12 
years  before  tbe  action  was  begun  and  bad 
paid  all  t&xes  tbereon  daring  tbat  period ;  in 
brief  that  It  bad  acquired  title  thereto  by 
prescription,  and  that  the  action  was  barred 
by  sections  318  to  328,  inclusive,  of  the  Code 
of  Civil  Procedure.  The  court  found  in  favor 
of  the  defendant  on  both  issues.  It  is  claim- 
ed tbat  these  findings  are  not  nqiported  by 
the  evidence,  and  are  contrary  to  law. 

It  was.  In  effect,  stipulated  at  the  trial  that 
William  Frands  acquired  title  to  the  parcel 
on  May  27,  1879,  by  deed  from  one  Julius 
Pelton,  which  deed  was  duly  recorded.  Tbe 
teettmony  of  Edna  F.  Beckett,  the  daughter, 
showed  that  William  Francis  died  on  Septan- 
ber  10,  tSSO,  leaving  surviving  as  Us  belra 
the  idBintlfrs  Uary  E.  Snider,  his  widow,  and 
Edna  F.  Beckett  and  Grace  Sev^,  bis 
daughters.  There  was  no  direct  evidence 
that  this  William  Francis  was  the  same  per- 
son as  the  William  M.  Francis  named  In  the 
ccsnplalnt  as  ttie  ancestor  of  theae  per8an& 
Tbe  court  b^ow  found  that  William  M.  Fran- 
ds  was  tbe  ancestor  of  the  plalntlflb.  There 
was  other  evidence  tending  to  show  ttiat  the 
witness,  In  so  testifying,  referred  to  William 
U.  Frands,  and  that  they  were  one  and  tbe 
same  person.  Tbe  objection  on  this  ground 
should  be  disregarded.  The  principal  con- 
troversy arises  upon  tbe  question  whether  or 
not  tbe  dty  of  Petaluma  bas  gained  title  to 
the  property  by  adverse  possession.  Some 
subordinate  questions  concerning  the  nature 
and  validity  of  certain  trusts  declared  in 
deeds  made  by  those  under  whom  the  dty 
claims  are  also  presented.  We  will  state  the 
essential  facts  as  briefly  as  we  can. 

On  Febmary  11, 1898,  John  A.  McNear  and 
others,  all  holding  under  a  tax  title,  convey- 
ed to  William  Hall  and  four  other  persons 
named,  the  southwesterly  75  feet  of  the  par- 
cel in  question.  On  November  7,  1898,  the 
said  persons  conveyed  tbe  same  75  feet  to 
certain  other  parties  as  corporate  trustees  of 
the  dty  of  Petaluma.  These  deeds  both  de- 
clared that  the  property  was  conveyed  in 
trust  for  the  purpose  of  erecting  and  conduct- 
ing tbereon  a  shoe  manufactory,  and  to  that 
end  it  was  dedared  tbat  tbe  grantees  In  the 
HcNear  deed  should  lease  tbe  property  to  a 
shoe  manufactory,  and  thereupon  convey  It, 
subject  to  tbe  lease,  to  the  dty  of  Petaluma 
in  trust  for  the  citizens  of  Petaluma  to  bold 
as  a  site  for  a  manufacturing  plant,  and  not 
otherwise.  The  deed  from  M(^ear*8  gran- 
tees to  the  trustees  of  the  dty  of  Petaluma 
provided  tbat  said  trustees  should  lease  the 
parcel  with  the  buildings  thereon  to  a  shoe 
company,  subject  to  the  condition  that  tbe 
px«9erl7  alurald  be  hdd  In  trust  for  the  dtt- 


zens  of  Petaluma  as  a  atte  for  a  nunufactur- 

Ing  plant 

The  suggestion  that  these  trusts  are  In- 
valid trusts  to  convey  under  the  doctrine  es- 
tablished In  the  Estate  of  Fair.  132  ChI. 
60  Pac.  442,  64  Pac.  1000,  84  Am.  St  Rep.  70, 
is  without  force.  Perhaps  they  mlKht  be  de- 
clared invalid  if  attacked  by  the  grantors  In 
tbe  respective  deeds  or  their  successors  In  in- 
terest But  they  are  not  parties  to  the  ao- 
tlon,  and,  so  far  as  appears,  they  do  not  as- 
sert the  Invalidity  of  tbe  trusts  and  are  en- 
tirely satisfied  with  the  execution  thereof. 
Except  for  the  duty  of  continuing  to  hold  the 
pn^rty  as  a  manufacturing  plant,  the  dlrec* 
ttona  of  tlie  tmst  have  been  fully  performed. 
The  validity  or  invalidity  of  these  trusts  does 
not  affect  tbe  respective  rights  of  the  parties 
Involved  in  this  action.  The  remaining  73  feet 
of  the  parcel  was  oonv^ed  by  Georxe  P.  Mc- 
Kear  to  the  dty  of  Petaluma  on  Afareh  16, 
1900l  Buildings  were  erected  covering  tbe 
entire  parcel,  and  it  was  leased  by  the  dty 
of  Petalnma  and  Its  corporate  trustees  acting 
in  its  btiialf  to  persons  who  proposed  to  car- 
ry on  a  shoe  factory  thereon.  Ever  rinee 
the  year  1900  the  &axn  premises  have  bem 
occupied  by  peraons  or  corporations  holding 
tbe  same  under  leases  from  tbe  dty  of  I*eta- 
Inma,  and  have  been  continuon^  used  by 
them  as  a  shoe  factory.  Either  they  or  the 
dty  of  Petaluma  have  paid  all  taxes  levied  on 
the  property  during  the  entire  period.  This 
pcwsesslon  bas  been  at  aU  times  under  dalm 
of  title,  hostile  and  adverse  to  tbe  rl^ts  of 
plaintiffs  in  the  inroperty. 

(1, 2]  Whatever  may  be  said  respecting  the 
suflldency  of  the  evidence  to  support  the 
findings  that  the  dty  of  Petaluma  has  ao 
quired  title  to  the  property  by  adverse  posses- 
sion, the  other  defense,  namely,  tbat  tbe  ac- 
tion l9  barred  by  tbe  statute  of  limitations,  is 
fully  sustained.  The  city  of  P^luma, 
through  Its  tenants,  has  been  In  tbe  undisput- 
ed adverse  possession  of  this  property  ever 
since  the  year  1000.  The  possession  of  a  ten- 
ant inures  to  the  benefit  of  tbe  landlord  and 
constitutes  the  possession  of  the  landlord  for 
the  purposes  of  securing  him  the  benefits  of 
tbe  adverse  possession  so  as  to  gain  prescrip- 
tion thereby,  and  also  to  secure  to  him  the 
benefits  of  tbe  bar  of  the  statute  of  limita- 
tions as  against  an  action  begun  by  a  hostile 
claimant  2  Corpus  Juris,  73;  1  Cyc.  09& 
An  action  of  this  character  is,  with  respect 
to  the  statute  of  limitations,  an  action  to 
recover  real  property  and  the  possession 
thereof,  and  is  barred  by  five  years'  adverse 
possession  of  the  defendant  Oakland  v.  Car- 
pentler,  13  Cal.  552;  Landregau  v.  Peppln, 
94  Cat  466,  29  Pac.  771 ;  Goodnow  v.  Parker, 
112  Cat  443,  44  Pac;  738;  Murphy  v.  Crow- 
ley, 140  Cal.  146,  73  Pac.  820.  The  evidence 
that  the  defendant,  through  its  tenants,  has 
been  In  the  exclusive,  continuous,  and  ad- 
verse possession  of  the  property  for  at  least 
Ua  yean  prior  to  tbe  beginning  of  tbe  actim 
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fully  supports  the  finding  as  to  the  bar  of  the 
statute  at  limitations.  This  finding  Is  suffi- 
cient to  support  the  Judgment  In  favor  of  the 
defendants  In  the  action. 

It  may  be  said,  however,  that  inasmuch  as 
the  Judgment  goes  further  and  declares  af- 
firmatively that  tbe  city  of  Petaluma  is  the 
owner  In  fee  simple  of  the  premises,  and  that 
the  plaintiffs  have  no  right,  title,  interest,  or 
estate  therein,  and  enjoins  them  from  assert- 
ing the  same,  It  goes  beyond  the  scope  au- 
thorized by  the  defense  of  the  statute  of  11m* 
Itatlons.  The  answer  sets  up  the  title  of  the 
defendant  under  the  deeds  above  mentioned, 
and  under  tbe  claim  of  prescription,  and 
prayed  as  afiirmatlve  relief  that  the  defend- 
ant be  adjudged  the  owner  of  the  land,  and 
that  the  plaintlfTs  be  declared  to  have  no 
right,  title,  interest,  or  estate  therein,  and  be 
enjoined  from  asserting  any.  The  Judgment 
was  evidently  given  In  response  to  this  prayer 
of  the  answer.  This  adjudication  as  to  the 
title  renders  it  necessary  to  consider  the 
question  whether  the  city  of  Petaluma  is 
competent  to  acquire  title  by  adverse  possea- 
sion. 

[3]  It  is  admitted  that  the  adverse  posses- 
sion has  been  established.  The  property  has 
not  been  used  for  public  or  municipal  pur- 
poses, but  solely  as  a  shoe  factory  and  by  the 
tenants  of  the  city.  It  la  conceded  that  the 
city  of  Petaluma  tias  no  power  under  its  char- 
ter or  under  the  Constitation  and  laws  of  the 
state  to  carry  on  tlie  business  of  conducting 
a  shoe  factoiT.  The  precise  question  is  this : 
Does  the  use  of  0ils  property  for  a  purp(»e 
not  within  the  lawful  powers  ot  the  city  de- 
stroy tbe  effect  ot  the  adverse  possession  as 
a  bada  tor  the  acquisition  of  the  l^al  title 
by  tbe  city? 

We  have  reached  the  conclufdon  that  a  dty 
of  the  fifth  class  may  acquire  tiUe  to  land 
by  prescription,  notwithstanding  the  fact  that 
during  the  period  ot  prescription  the  land 
was  devoted  by  it  to  uses  not  within  Its  mu- 
Dlcipal  powers.  The  city  of  Petaluma,  under 
the  municipal  corporation  act  (SL  1S83,  p. 
250,  S  750)  bad  the  power  to  acquire  and  hold 
land  for  all  varieties  of  municipal  purposes, 
as  for  instance,  public  buildings,  public  parks, 
public  streets  or  for  any  other  common  use 
by  the  public.  The  objection  here  made  is 
collateral.  The  state  of  California  Is  not  a 
party  to  the  action.  The  parties  who  trans- 
ferred the  property  to  the  city  for  the  unau- 
thorized uses  are  not  complaining.  At  the 
time  of  that  transfer  they  were  holding  title, 
if  at  all,  adversely  to  the  present  plaintiffs. 

The  question  whether  or  not  property  In 
possession  of  a  dty  is  used  for  purposes  with- 
in its  corporate  powers  canuot  be  raised  col- 
laterally, nor  at  all,  except  by  the  state,  or  a 
taxpayer,  or  some  person  authorized  to  act 
In  behalf  of  its  inhabitants.  Ihis  well-estab- 
lished doctrine  is  thus  stated  by  Mr.  Dillon : 

"Whether  a  municipal  corporation  with  power 
to  purchase  and  bold  real  estate  for  certain  pur- 


I  poses  has  acquired  and  ts  holding  such  property 
t  for  other  purposes  is  a  questioo  which  can  0QI7 
be  determmed  in  a  proceeding  instituted  at  the 
instance  of  the  state.  If  there  is  a  capacity  to 
purchase,  the  deed  to  the  corporation  diyests  the 
estate  of  the  grantor  and  there  ia  a  complete 
sale ;  and  whether  the  corporation,  in  purchas- 
ing exceeds  its  power  i*  a  question  between  it 
and  the  state,  and  does  not  concern  the  vendor 
or  others."  8  Dillon  on  Municipal  Corpora- 
tions (5th  Ed.)  S  090. 

See,  also,  Natoma,  etc.,  Co.  y.  Olarfcln,  14 
OaX.  552  ;  3  McQuUlln  on  Municipal  Corpora- 
tions, 1 1124;,  28  Cyc  632;  as  to  private OHV 
poraUons  see  10  Cyc.  1104 ;  1  and  Mar- 
shall on  CorporatlOTis,  554. 

It  follows  from  this  doctrine  that  when  tbe 
tenants  of  the  dty  of  Petaltuna  took  posses- 
sion under  their  lease.  In  1900.  the  state  or 
some  person  acting  by  its  authority,  was  the 
only  person  entitled  In  law  to  question  the 
right  of  the  dty  to  allow  the  property  to  be 
so  used.  The  plaintiffs  could  have  disputed 
the  general  right  of  possession,  but  not  the 
spedflc  right  to  make  tbe  ultra  vires  use. 
The  dty,  as  we  have  seen,  had  llie  power  to 
acquire  property  for  any  municipal  purpose. 
It  had  the  right  to  acquire  it  fbr  such  pur- 
pose, altiiou^  It  was  not  immediately  nec- 
essary therefor.  Its  entry  upon  and  posses- 
sion of  the  premises  was  an  Invasion  of  the 
rights  of  the  plaintiffs,  assuming  that  they 
at  that  time  owned  the  property.  The  use 
whkh  the  dty  made  of  the  property  in  no 
manner  affected  or  Impaired  tbe  disseisin, 
and  it  did  not  excuse  the  plaintiffs  from 
the  necessity  of  asserting  their  title  and  re- 
claiming the  imssession  If  they  desired  to 
do  so.  It  was  the  possession  which  disturb- 
ed, and  which  has  finally  destroyed,  their 
title,  and  not  the  things  done  on  the  land 
during  that  possession.  In  truth.  It  may 
t>e  said,  the  use  made  of  the  property  by 
the  dty  is  entirely  a  false  quantity  in  the 
problem  of  determining  the  respective  rights 
of  possession  of  the  parties,  where  the  ques- 
tion arises  prior  to  the  expiration  of  the  peri- 
od of  limitation.  If  a  suit  had  been  begun 
during  that  time  by  the  plaintiffs  against  the 
dty,  the  possession  of  the  dty  would  have 
been  a  material  fact,  but  the  use  of  the  prop- 
erty or  the  operations  carried  on  there  would 
have  been  wholly  immaterial  to  the  question 
of  title,  and  material,  if  at  all.  only  upon  the 
question  of  damagea  The  propwltitm  that 
private  persons  had  no  right  to  questi<m  the 
use  made  by  the  dty  of  pr<^rty  In  its  pos- 
session was  not  presented  to  or  considered  by 
the  court  in  Vernon  I.  Oo.  v.  Los  Angeles,  108 
OaL  244.  80  Pac.  762.  Whether  applicable 
to  that  case  or  not,  it  Is  certamly  applicable 
here  and  calls  for  a  condusion  contrary  to 
that  decision. 

[4]  The  argumoit  In  favor  of  the  doctrine 
that  the  city  could  not  acquire  title  by  pre- 
scription to  thl3  property,  under  the  existing 
drcumstances,  is  that,  since  the  use  made 
of  the  property  by  those  holding  under  the 
dty  lease  yraa  not  within  its  corporate  pow- 
ers, such  holding  and  use  constituted  a  con- 
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tinnoos  TlolatloD  ot  Its  diarter  and  a  con- 
Unnal  exercise  of  powers  with  whldi  It  was 
not  Tested,  that  the  acts  of  Its  officers  in 
maintaining  such  possesslmt  were  wholly  tin- 
authorized  and  uuAcial,  and  therefore  in- 
effectual In  law  to  rest  any  light  or  title  in 
the  dty.  This  argument  was  suisested  and 
adopted  by  this  court  in  Vernon  I.  Go.  t.  Los 
Ai]«;eles,  supra.  In  support  of  the  proposition 
that  a  dty  not  empowered  by  its  diarter  to 
api>it^rlate  water  tm  public  use  on  land  out* 
side  of  its  limits^  could  not  by  prescription 
acquire  the  right  to  take  water  frcMu  a  stream 
for  that  purpose,  as  against  riparian  owners 
or  other  approprlatOTB.  This  dedslon  is  cit- 
ed and  relied  on  plalntUfs  here.  The 
present  case  was  transfused  to  the  District 
ODurt  of  Awsal  for  the  Third  District,  and 
in  Its  decision  that  court,  dlsr^rdlng  the 
Vermm  Case,  held  that  the  dtgr  could  acquire 
title  to  land  by  prescrlptUm,  and  that  no  per- 
Bon  except  the  state  could  inquire  into  the 
use  which  it  made  of  the  land  In  its  posses- 
idon.  That  decision  was  vacated  and  the 
cause  transferred  to  this  court  In  wder  that 
we  mli^t  determine  wbrther  m  not  the  Ver- 
nal Case  could  be  distinguished  or  should  be 
overmled.  We  are  satisfied  that,  so  fkr  as  It 
csn  be  held  apidieable  to  the  case  at  bar,  it 
should  be  overruled. 

The  argument  Is  bssed  upon  a  proposition 
which  has  no  relation  to  the  acquisition  of  ti- 
tle by  prescription,  and  wMdi  Is  not  essential 
thereta  At  common  law  title  was  given  to  a 
dtesdsor  upon  the  theory  that  his  long-con- 
tinued, undisturbed  possession  should  be  pro- 
tected by  the  presumption,  often  a  pure  fic- 
tion, tliat  he  originally  took  possession  by 
virtue  of  a  grant  from  Uie  true  owner,  and 
that  the  welfare  of  society  demands  that, 
after  sudi  lapse  of  time,  no  inquiry  regard- 
ing the  fact  of  each  grant  should  be  pwmlt- 
ted,  and  that  the  presumption  should  be  con- 
clusive.  Our  Civil  Code  declares  that : 

"Occupaocy  for  tbe  period  prescribed  by  the 
Code  of  Civil  Procedure  as  sufficient  to  bar  an 
action  for  the  recovery  of  the  property  confers 
a  title  thereto,  denominated  a  title  by  preacrip- 
tk^  whidi  is  sufficient  agalnat  all.  Section 

Uoder  this  provlslcHi,  the  presumption  that 
there  was  an  andent  grant  is  not  necessary. 
People  V.  Banning,  167  CaL  649,  140  Pac. 
587.  But  whether  under  the  common  law  or 
the  Code,  in  every  case  where  as  matter  of 
fact  It'is  the  true  owner's  title  that  is  taken 
by  prescription,  the  adverse  claimant,  with 
respect  to  the  true  owner,  must  have  entered 
■and  held  wrongfully,  that  Is,  as  a  trespasser. 
Meyers  v.  Farquhaison,  46  CaL  200.  To 
rendw  his  actual  possession  adverse  to  the 
true  owner  It  is  essential  that  it  diould  be 
wrongful  as  to  him,  that  is,  without  his  au- 
thority, consent,  or  permission,  and  against 
his  ^'ish  or  wilL  CSarke  v.  Clarice,  133  Cal. 
«71.  66  Pac.  10;  Oglesby  v.  Hollister,  76  CaL 
141,  18  Pac.  146,  9  Am.  St  Rep^  177.  If  it  Is 
with  such  authority,  consoit,  or  pormlsidon. 


It  does  not  deprive  the  true  owner  of  title,  no 
matter  how  long  continued.  As  to  the  true 
owner: 

"An  adverse  claimant  of  land  Is  a  wrongdoer, 
and  as  such  is  treated  by  tb«  law,  nntll,  by  the  * 
lapse  of  years,  bis  acts,  before  tortious,  are  con- 
secrated by  time  and  dicnified  as  lawfoL" 
Packard  v.  llois,  68  Cal.  127,  8  Pac.  918. 

Therefore,  the  fact  tliat  it  Is  unlawful  for 
the  disseisor  to  enter  and  maintain  his  ac- 
tual possession  not  only  does  not  Impair  the 
efficacy  of  such  possession  as  a  means  of  ac- 
quiring title,  but  it  is  essential  thereto.  The 
true  owner  could  not,  either  at  common  law 
or  under  the  Code,  defeat  the  adverse  claim- 
ant by  proof  that  the  entry  or  possession 
was  nnlawfuL  We  can  percdve  no  ground 
for  a  distinction  which  would  make  the  hos- 
tile possesion  effectual  to  gain  tltie  where  its 
unlawfulness  comes  from  the  fact  that  it  Is 
a  trespass,  and  whldi  would  render  It  Inef- 
fectual when  coupled  with  tbe  drcnmstances, 
altogether  collateral,  that  the  disseisor  Is  a 
corpora,tlon  which  is  using  the  property  for 
a  purpose  not  within  its  corporate  powws. 
It  Is  the  hostile  "occupancy"  which  sets  the 
statute  of  limitations  In  motion  and  begins 
the  i>erlod  of  presc^ptlcm,  not  the  unlawful 
use  to  which  the  property  is  devoted. 

This  condudon  Is  well  supported  by  au- 
thority. The  most  elaborate  treatment  of  the 
question  is  found  In  Humbert  t.  Trinity 
Church,  24  Wwd.  (N.  X.)  606,  a  case  whidi, 
by  reason  of  its  importance,  was  thoroughly 
argued  and  considered.  The  defendant  in 
that  case  was  dalrolig  title  to  the  tract  of 
land  In  controversy  by  virtue  of  the  adverse 
possession  cwtlnulng  for  over  20  years.  As- 
suming that  the  corporation  defeoidant  had 
no  power  to  hold  snch  property  the  court 
said: 

"Nor  can  It  be  received  at  an  objection,  that 
the  possession  and  daim  of  title  are  by  the 
agents  or  tenants  ot  a  coriwration  incapable  by 
law  of  taking  lands.  It  is  said  that  the  law 
will  not  do  an  Idle  thing;  that  by  its  own  oper- 
ation, it  will  not  cast  a  title  upon  one  not  com- 
petent to  take  as  a  purchaser,  any  more  than 
It  will  carry  land  by  descent  to  an  alien.  The 
answer  was  properly  given  at  the  bar,  that  tbe 
argument  confbunds  the  acouisiaon  of  title  with 
tbe  cutting  off  a  remedy.  The  plaintiff  ts  bar- 
red of  his  action  because  be  has  been  shut  oat 
of  xwssession  by  an  adverse  claimant  for  20 
years.  We  need  only  look  Into  the  bill  before  us 
to  see  that  a  corporation,  though  wanting  legal 
authority  to  purcnase,  has  yet  the  power  of  ac- 
tual ouster  in  an  eminent  degree,  and  of  actu- 
ally enjoying  land  for  20  years,  several  times 
told,  clsjming  in  fee,  and  excluding  the  real 
owner.  Of  such  an  owner,  possession  within  20 
years  can  no  more  be  predicated  than  if  the 
wrongful  claimant  bad  been  a  natural  person. 
The  remedy  is  therefore  gone." 

In  like  manner  It  may  be  said  of  this  case, 
the  plaintiff  Is  barred  of  his  action  and  of 
his  title  also  because  he  has  been  abut  out 
of  possession  by  an  adverse  claimant  for 
more  than  five  years.  The  power  of  the 
claimant  as  a  corporation  to  hold  the  prop- 
erty, or  the  use  to  which  it  devoted  the  prop- 
erty, are  matters  foreign  to  the  issue  and 
subject  to  inquiry  only  by  the  state.  Other 
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cases  to  tbe  same  effect  are  New  Shoreham 
V.  Ball,  14  R.  I.  566 ;  Myers  v.  McGavock,  39 
Neb.  6i3,  58  N.  W.  522,  42  Am.  St  Rep.  627 ; 
Hanion  v.  Union  P.  R.  Co.,  40  Neb.  61,  58  N. 
W.  590;  Staerman  t.  Kane,  86  N.  Y.  67;  Eld- 
ridge  V.  Blngbamton,  120  N.  Y.  312,  24  N.  B. 
462.  We  see  no  reason  why  public  corpora- 
tions are  not  governed  In  this  respect  by  the 
same  rule  as  private  corporations. 

The  fact,  If  It  be  a  fact,  that  tbe  state  has 
not  provided  any  mode  whereby  the  right 
or  power  of  the  city  to  hold  or  use  property 
for  purposes  not  within  Its  municipal  powers 
may  be  determined  does  not  affect  the  ques- 
tion. If  the  state  alone  may  raise  the  ques- 
tion or  [>ermit  It  to  be  raised,  it  may  also 
directly  determine  not  to  raise  it,  or  do  so 
Indirectly  by  failing  to  give  any  person  or 
officer  power  to  do  so  In  its  behalf.  Such 
fact  famishes  no  basis  for  the  argument  that 
the  question  can  be  raised  collaterally  by  per- 
sons not  interested,  or  not  asserting  their  in- 
terest    an  appropriate  actlcm. 

[5]  The  appellant  dtes  a  number  of  cases 
holding  that  ultra  vires  contracts  purport- 
ing to  be  made  by  a  dty,  or  contracts  made 
in  Its  name  by  officers  without  authority  to 
execute  them,  will  not  be  enforced  against 
the  municipality,  and  others  holding  that  a 
dty  is  not  liable  in  damages  for  the  tortious 
acts  of  Its  officers,  done  in  excess  of  the  cor^ 
porate  powers  of  the  dty.  Zottman  v.  San 
Francisco,  20  Cal.  96.  81  Am.  Dec.  96 ;  Santa 
Cruz,  etc.,  Co.  v.  Broderick,  113  Cal.  628,  46 
Pac.  863 ;  Foxen  v.  Santa  Barbara,  166  Cal. 
77,  134  Pac.  1142.  This  doctrine  may  be  said 
to  be  well  established  In  this  state.  It  ap- 
piles  to  contracts  which  are  executory.  It 
does  not  apply  to  the  right  of  a  dty  to  hold 
property  in  its  possession,  or  to  the  right  to 
question  its  use  thereof,  Indepradeut  of  the 
assertion  of  a  claim  against  It  for  mcmey  or 
damages,  or  to  contrt^cts  fully  executed  by 
both  partlea  1  Clark  and  Marshall  on  Cor- 
porations, f  212;  2  Cook  on  Corporations,  | 
694  ;  6  Thompson  on  Corporations,  S  6023. 

We  have  hitherto  in  this  opinion  assumed 
that  the  deed  of  November  7,  1898,  for  the 
southwesterly  75  feet  of  the  lot  purported  to 
pass  title  to  the  dty  of  Petaluma.  The  gran- 
tees were  described  therein  as  "A.  W.  Hot^ 
wege,  C.  A.  Jacobsem,  M.  Walsh,  A.  Cere- 
gblno,  and  John  Lawler,  the  corporate  trus- 
tees of  the  city  of  Petaluma,"  and  It  pur- 
ported to  convey  title  to  them  to  have  and  to 
hold,  "as  trustees  of  the  dty  of  Petaluma 
and  the  survivors  ot  them  as  such  trustees 
forever."  The  word  "survivors'*  is  so  print- 
ed in  the  transcript.  It  may  read  "succes- 
sors" in  the  docnment  Itself,  as  the  context 
indicates.  There  may  be  ground  for  holding 
that  Its  effect  was  to  convey  to  tbe  persons 
so  named  and  not  to  the  dty.  The  point  was 
not  raised  either  here  or  In  the  court  be- 
low. It  would  not  benefit  the  plaintiffs,  for, 
in  that  event,  tbe  adverse  possession,  In  con- 
templation of  law,  woald  IiaTe  been  In  mdi 


trustees  and  would  be,  without  doubt,  suffi- 
dent  to  dlveet  plaintiffs'  title  and  defeat 
their  acti(Hi  as  to  that  part  ot  the  parceL 
Cranmer  v.  Porter,  41  Cal.  466;  Kobrecht 
V.  Reld,  114  Cal.  361,  46  Pac.  101 ;  Simson  v. 
Eckstein,  22  Cal.  593.  We  mention  this  point 
here  to  prev«it  the  inference  that  we  have 
positively  held  that  the  effect  of  said  deed 
was  to  convey  to  the  city. 

Our  conduslou  is  that,  so  far  as  plaintifFs 
are  concerned,  the  court  below  did  not  err  in 
giving  Judgment  that  defendants  hold  the  ti- 
tle. 

The  Judgment  and  the  order  datying  a  nev 
trial  are  affirmed. 

We  concur:  ANGEI^^OTTI,  0.  J. ;  SLOSS, 
J.;  HENSHAW,  J.;  MELVIN,  J.;  LAW- 
LOB,  J. 

an  caL  su> 

PAOIFIO  COAST  OASUAt/rT  GO.  et  aL  T. 
PILLSBURY  et  aL,  Industrial  Aeddent 
CommiMdoo.    (S.  F.  7S2S.) 
(Supreme  Court  of  California.   Nov.  8,  1915.) 

1.  Hastes  and  Sbktakt  «»260%,  New,  voL 
16  Key-No.  Series— Pbbsosai.  Injubt— Gen- 
eral FlNDIHO— ConSTBUCTlON. 

In  a  proceeding  under  tbe  Workmen's  Com- 
pensation Law  (Sl  1813,  p.  279)  tor  oompensa- 
tion  for  personal  injury,  where  the  Industrial 
Accident  Commission  made  do  finding  concern- 
ing the  cause  of  the  slipping  of  the  bone  after 
the  break  had  partly  knit  and  the  additional  dis- 
ability ensuing  therefrom,  other  than  the  gener- 
al finding  that  by  reason  of  such  aeddent  and 
injury  the  appUcant  sustained  a  temporary  total 
disabihty,  with  a  statement  that  the  evidence 
was  insufficient  to  show  that  it  was  due  to  his 
dlsobedieoce  of  his  physician's  orders,  the  gener- 
al finding  could  not  be  construed  as  a  finding 
that  the  utter  injury  was  due  to  natural  causes. 

2.  MAarSB  and  Sebvant  <t=»250%.  New,  voL 
16  Key-No.  Series— Pebsonal  Injubt— Gen- 
EBAi.  Finding — Sufficienct  or  Evidence. 

Such  eenetal  finding,  if  coDStmed  as  a  suf- 
fident  declaration  that  the  disability  was  the 
natural  and  proximate  result  of  tbe  original 
accident,  held  without  substantial  support  in 
the  evidence. 

8.  Mastxb  and  Sebvant  €=s>2509&»  New,  voL 
16  Key-No.  Series— Mastbb's  Liabxutt— Ik- 
JUET  IN  Coubsb  of  Euplotuent— CoRSn- 
TunoNAL  and  Statotoet  Pbovibions. 
Under  Const,  art  20,  S  21,  providing  that 
the  Legislature  may  create  and  enforce  a  liabil- 
ity on  the  part  of  all  employers  to  compensate 
their  employes  for  any  injury  incnrred  in  tbe 
course  of  their  employment,  and  may  establish 
an  Industrial  Accident  Board,  with  power  to 
settle  disputes  concerning  the  liability  created 
under  such  authority,  the  Legislature  cenld  not 
authorize  such  board  to  settle  disputes  and  al- 
low compensation  to  an  employ^  for  a  {tersonal 
injury  not  incurred  "in  the  coorsi  of*  tiis  em- 

Eloymeat,  or  happening  after  tbe  employment 
ad  ceased,  or  which  was  not  the  natural  and 
proximate  result  of  the  employment,  or  of  some 
Injury  occurring  In  the  course  thereof,  and  could 
not  allow  compensation  to  an  employ^  for  addi- 
tional disability  arising  from  the  slipping  of  a 
broken  bone  after  it  had  partly  knit,  unless  It 
was  the  natural  result  of  the  original  injury: 
nor  was  such  power  attempted  to  be  conferred 
on  the  board  by  the  Workmen's  Compensation 
Law  (St.  1913,  p.  283)  {  12,  subsee.  (a),  creatmg 
a  liability  against  an  employer  for  personal  in- 
Jury  to  luB  employes  by  accident  "ansing  out  of 
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and  in  the  course  of  their  emploTmeiit,**  not- 
witbstBQding  aection  16,  snbsec.  (e),  providing 
tbat  compensatioQ  sball  not  be  paid  for  disabili- 
ty caused,  continued,  or  aggravated  by  an  unrea- 
sonable refusal  to  submit  to  medical  treattnent. 
the  risk  of  which  is  inconsiderable  in  view  of 
the  serioDsnen  of  the  injury. 
4.  Dauaosb  «=sHffi  —  Pebbonai.  Isjvbt  — 'Ao- 

OBAVATION. 

One  injured  by  the  negligence  of  another 
mast  use  ordinary  care  to  avoid  aggravating  or 
prolongiiig  the  effects  of  such  injary.  and  can- 
not recover  for  an  increase  of  diaability  dve  to 
his  failure  to  use  such  care. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dea  Dig.  «=962.] 

6.  Master  and  Sbbtant  ^=>2G0%,  New,  toL 
16  Key-No.  Series— PsBSONAt.  iNJOaT— Evi- 
dence— Unswobn  Tkstuiokt— Notice. 

In  a  proceeding  under  the  Workmen's  Com- 
pensation Law  for  comiiensation  for  an  addition- 
al disability  from  the  slipping  of  a  bone  broken 
in  an  original  injury,  unsworn  opinion  evidence, 
given  without  information  to  the  employer  or 
the  insurer  that  it  was  to  be  offered  to  the  board 
or  that  it  was  filed,  and  without  opporttinity 
to  interrogate  such  witness,  or  make  farther 
proof  that  the  slipping  of  the  bone  was  not  due 
to  natural  causes,  should  not  have  been  consid- 
ered by  the  board,  or  by  the  Supreme  Court  on 
a  review  of  Its  award. 

0.  Mastxb  and  Sebtant  ^=9250%,  New,  vol. 
16  Key-No.  Series— Personal  Injdbt— Find- 
ing OF  Industbiai.  Accident  Coumission — 
Behbabing. 

Where  the  Supreme  Court  on  certiorari  to 
review  an  award  made  by  the  Industrial  Acci- 
dent Commisuon  could  not  determine  from  the 
record  bo^  much  of  the  award  was  given  for  the 
disability  which  would  have  naturally  existed 
after  a  certain  date  by  reason  of  the  original 
injury,  or  how  much  was  allowed  on  account  of 
an  additional  injury  from  a  later  accident  or  in- 
jury, it  was  necessarv  for  the  commission  to  re- 
hear the  case  and  allow  only  for  tbe  disabili^ 
which  would  have  existed  if  the  broken  bone 
bad  not  slipped,  unless  they  find  that  it  was  the 
natural  result  of  the  origmal  injury. 

7.  Masteb  and  Sebvant  <8=»250%,  New,  vol. 
16  Key-No.  Series  —  Pbbsonai.  Injubt  —  Al- 
lowancb  of  Phtsician's  Fee— Stattttk. 

Under  the  Workmen's  Compensation  Law 
(St  1913,  i>.  294)  8  29,  providing  tbat,  if  notice 
ill  writing  is  given  to  the  employer  of  a  claim 
for  physician's  services  rendered  to  an  injured 
employ^  for  which  the  employer  is  made  liable, 
such  claim  shall  be  a  lien  against  the  award, 
and  the  Indnstrial  Accident  Commission  must 
fix  the  amonnt  thereof  in  a  reasonable  sum,  and 
may,  in  its  discretion,  order  it  paid  direcUy  to 
the  person  entitled  thereto,  an  award  directing 
a  physician's  fee  to  be  paid  directly,  without 
fizuig  tbe  amoant  thereof  or  naming  the  person 
entitled  thereto  and  without  any  abowlng  of 
notice,  was  invalid. 

In  Buk.  Proceeding  under  tbe  Work- 
loen'a  Gompeiuatlon  Iaw  by  Percy  McCay  to 
<Atain  compenaatlon  for  personal  injury,  op- 
posed by  J.  Ir.  Bruce,  employer,  and  tbe  Pa- 
cific Ooast  Casualty  Company,  insurer.  Com- 
pensation was  awarded  by  A.  J.  Pillsbury 
and  others,  members  of  the  Industrial  Acci- 
dent Commission,  and  the  employer  and  the 
Insurer  petition  for  a  writ  of  review.  Award 
annulled. 

T.  T.  C.  Gregory  and  D.  Hadsell,  both  of 
San  Francifico,  and  Joe  O.  Sweet,  of  Berke- 
ley, for  petitioners.  Christopher  M.  Bradley, 
of  San  Francisco,  for  respondents. 
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SHAW,  3.  This  is  a  procoedlns  in  cer- 
tiorari, under  section  84  at  the  Workmen's 
Compensation  Act,  to  review  an  award  made 
by  the  Industrial  Accident  Commission  in 
f&ror  of  Percy  McCay  against  J.  L.  Bruce, 
his  employer,  aod  the  Padflc  Coast  Casualty 
Company,  an  insurer. 

HcCay  was  working  in  a  garage  at  Bakers- 
field  In  the  emidoy  of  Bruce.  While  cranking 
a  car  on  July  14, 1914,  the  radios  of  his  right 
arm  was  broken  and  his  wrist  dislocated. 
He  was  never  In  the  employ  of  Bruce  after 
the  accident  Tbe  injury  received  proper 
medical  and  surgical  treatment,  the  bones 
knit  well,  and  progressed  toward  recovery 
as  usual  In  such  cases  until  tbe  latter  part 
of  August.  At  tliat  time  lie  went  fnnn  Ba- 
kersfleld  to  EemTille  in  an  antomoUle,  and 
remained  thm  five  or  Ox  days,  returning 
about  t2ie  Ist  of  S^ttember,  During  this  trip 
the  bone  which  bad  been  broken  slipped  or 
was  shifted  In  sueb  a  manner  that  It  became 
necessary  to  break  it  apart  and  reset  it.  Tbe 
slip  or  stilft  of  tbe  partly  knit  bone  was  caus- 
ed by  somettalng  other  than  natural  causes, 
either  by  carelessly  using  the  arm  or  by  a 
new  acddoit  Up  to  that  time  Bruce  liad 
r^larly  paid  Um  |18  each  week,  tbat  being 
a  little  in  excess  of  Uie  amount  due  bim,  un- 
der tlw  inoTlsions  of  tlie  act,  for  tbe  dia- 
aMlity  caused  by  tbe  accident.  Tbs  opera- 
tion of  resetting  the  arm  was  performed  on 
September  11,  1914.  Tbe  slipping  or  shift- 
ing of  the  bcme,  and  the  necessary  resetting, 
caused  a  considmible  prolongation  of  tbe 
disability.  Bruce  and  tbe  Insuring  company 
admitted  liability  for  tbe  disability  and  for 
medical  treatmwt,  for  the  average  period 
that  would  have  been  required  if  no  new  in- 
jury had  occurred  to  tbe  bone,  lliey  refused 
to  pay  for  the  medical  treatment  and  pro- 
longation of  the  disability  caused  by  tbe 
slipping  of  the  bone  aforesaid.  Over  this  a 
dispute  arose  and  application  was  made  to 
the  Industrial  Accident  Commission  by  Mc- 
Cay for  an  award  therefor.  The  commission 
allowed  compensation  for  tbe  full  time,  less 
payments  made,  and  for  all  medical  services 
rendered,  without  regard  to  the  fact  that 
the  addltlcmal  disability  arose  frmn  a  snbee- 
quent  intervening  cause. 

[1]  Tbe  commission  made  no  finding  con- 
cerning the  cause  of  the  slipping  of  the  bone 
and  the  additional  disability  ensuing  there- 
from, other  than  the  general  finding  that  by 
reason  of  said  accident  and  injury  the  ap- 
plicant sustained  a  temporary,  total  disabil- 
ity lasting  from  July  14,  1914.  to  October 
13,  1914,  and  for  an  indefinite  time  there- 
after not  susceptible  of  being  foretold. 
There  Is  a  statement  that  the  evidence  is  In- 
sufficient to  show  tbat  It  was  due  to  any  dis- 
obedience by  McCay  of  tbe  orders  of  bis 
physician.  But  this  cannot  be  regarded  as 
a  finding  that  it  was  due  to  natural  causes. 

[2]  The  only  evidence  on  the  subject  was 
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that  of  the  two  physicians  who  attended 
JlcCay  and  who  reset  the  bone.  One  of  them 
testified  that,  in  his  opinion,  it  slipped  from 
3omething  other  than  natural  causes;  the 
other  that  It  might  have  been  caused  by  the 
use  of  the  arm  too  soon.  McCay  said  noth- 
ing abont  It  and  he  was  not  asked  to  do  so. 

If  we  treat  the  general  finding  aforesaid 
as  a  sufficient  declaration  that  the  disability 
In  controversy  was  the  natural  and  proxi- 
mate result  of  the  original  accident,  then  It 
is  a  finding  without  any  substantial  support 
(n  the  evidence. 

[3,4]  The  question  is  therefore  clearly  pre- 
sented whether  or  not,  where  the  employe 
bas  sustained  an  Injury  by  accident  arising 
out  of  and  in  the  course  of  the  employment, 
the  commission  is  antborlzed  by  the  act  to 
award  compensation  to  him  for  an  additional 
injury  sustained  by  him  afterwards,  not  In 
the  course  of  his  employment,  by  an  accident 
or  act  which  aggravates  the  first  injury  and 
prolongs  the  disability.  Upon  an  examina- 
tion of  the  provisions  of  the  act  and  of  the 
constitutional  amendment  upon  which  it  Is 
founded,  we  are  satisfied  that  the  commis- 
sion has  no  such  i>ower,  and  that  In  doing  so 
in  this  case  It  acted  In  exceas  of  Its  Juris- 
diction. 

The  constitutional  provlBlon  ts  that  the 
Leglslatare  may  "create  and  enforce  a  lia- 
bility on  the  part  of  all  emplcqrers  to  com- 
pensate their  unployte  for  any  Injnrr  In- 
curred by  said  employCa  In  the  course  of 
th^r  employment"  It  proceeds  to  declare 
that  the  Legislature  may  establish  an  In- 
dustrial Acddent  Board  and  empower  it  to 
settle  disputes  concerning  the  UabUity  vblch 
the  Legislature  may  create  under  the  au- 
thority ao  gtren.  Article  20,  i  21.  This  ac- 
tion by  eudti  board  would  be  an  exercise  of 
judicial  power.  Tor  that  purpose  it  is,  in 
legal  effect,  a  court  Section  1  of  article  6 
vests  the  judhdal  j>oirer  of  the  state  "in  the 
Senate,  sitting  as  a  court  of  Impeachment,  in 
a  Supreme  Court  dlfltrict  courts  of  appeal, 
superiw  courts,"  and  such  Inferior  local 
courts  as  the  L^Elslatnre  may  establish.  Un- 
der this  provi^on  the  Legislature  would  be 
without  authority  to  give  judicial  power  to 
any  general  state  board  or  tribunal.  Except 
for  local  purposes,  the  section  disposes  of  the 
whole  Judicial  power  of  the  state,  and  vests 
all  of  It  in  the  courts  expressly  named  there- 
in, leaving  none  at  the  disposal  of  the  Legis- 
lature. Authority  to  the  Legislature  to  cre- 
ate another  state  tribunal  and  vest  it  with 
Judicial  power  over  this  new  class  of  cases 
must  be  sought  for  elsewhere  In  the  Consti- 
tution. It  is  found  only  in  the  aforesaid  sec- 
tion 21  of  article  20.  It  follows  that  this 
section  measures  and  limits  the  legislative 
power  in  that  respect  The  second  sentence 
of  the  section  authorizes  the  creation  of  a 
state  board  to  settle  disputes  arising  under 
the  legislation  authorized  by  the  first  sen- 
tence.   This  includes  only  disputes  arising 
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out  of  the  newly  to  be  created  liability  of  an 
employer  to  bis  employ^  for  an  Injury  in- 
curred by  such  employ^  'In  the  course  of 
the  employment  It  is  these  injuries  only 
the  redress  of  which  may  be  committed  by 
the  Legislature  to  a  state  Industrial  Accident 
Board.  Hence  It  follows  necessarily  that  the 
Legislature  cannot  give  such  board  power  to 
settle  disputes  and  allow  compensation  from 
the  employer  to  a  person  who  lias  been  or 
is  an  employs,  for  a  personal  Injury  which 
was  not  incurred  by  him  "In  the  course  of 
his  employment  or  which  happened  after 
the  employment  had  ceased,  and  was  not  the 
natural  and  proximate  result  of  the  employ- 
ment, or  of  some  injury  which  did  occur  in 
the  course  of  his  employment.  It  could  not 
give  sucB^  board  power  to  allow  compensa- 
tion to  McCay  for  the  additional  disabiUty 
or  expenses  arising  from  the  slipping  of  the 
broken  bone,  unless  such  sUpplag  was  the 
natural  or  proximate  result  of  the  original 
injury. 

An  examination  of  the  act  In  questioa 
shows  that  the  Legislature  has  not  even  at- 
tempted to  provide  compensation  for  sucb 
collateral  injuries,  or  to  empower  the  In- 
dustrial Accident  Commission  to  do  so.  It 
creates  a  liability  against  an  onployer  In 
favor  of  bis  employe  only  "for  any  personal 
Injury  sustained  by  his  employ^  by  accident 
arising  out  of  and  in  the  course  of  their  em- 
ployment" and  in  favor  of  dependent  persons 
if  death  ensues  from  such  injury.  Stats. 
1913,  p.  283,  S  12.  sobsec.  (a).  Certain  condi- 
tions must  c(Hicur,  but  they  do  not  enlarge 
the  scope  of  the  above-Quoted  language.  This 
clearly  does  hot  Include  an  additional  injury 
to  the  employe  trom  an  acddmt  to  him  oc- 
curring after  the  employmoit  had  ceased, 
and  whUe  he  was  mgaged  In  his  own  affairs 
outside  of.  and  not  connected  In  any  nuuip 
ner  with,  his  employment 

This  would  be  true  aa  well  where  tiie  snb- 
sequeut  injury  is  occasioned  by  the  negli- 
gence of  the  injured  person,  or  of  some  tiiird 
person,  without  accident  u  where  It  Is  ac- 
cidental, if  the  subsequent  injury  occurs  aft- 
er the  employment  has  ceased,  and  Is  nether 
the  natural  nor  the  proximate  result  of  the 
Injury  received  in  the  course  of  the  employ- 
ment Under  the  law  In  force  prior  to  the 
Workmen's  Compensation  Act  the  principle 
was  well  established  that  a  person  injured 
by  the  negligence  of  another  must  use  ordi- 
nary care  to  avoid  aggravating  or  prolonging 
the  effects  of  such  injury,  and  that  be  can- 
not recover  for  an  increase  of  disabiUty 
caused  by  bis  failure  to  use  such  care.  4 
Sutherland  on  Damages  (3d  Ed.)  p.  3664; 
Baker  v.  Borello,  136  Cal.  165,  68  Pac.  691 ; 
FuUerton  v.  Fordyce,  144  Ma  633,  44  S.  W. 
1053 ;  Allender  v.  Chicago,  etc.,  Co.,  37  Iowa, 
269 ;  Moore  v.  Kalamazoo.  109  Mich.  176,  66 
N.  W.  1089.  An  additional  Injury  to  McCay, 
caused  by  carelessly  using  his  arm  too  soon, 
Is  as  much  a  new  injury  not  within  the  terms 
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of  the  Constitution  or  statute  ss  If  it  had 
occurred  by  accident.  Tbe  commission,  upon 
th«  facts  shown,  was  therefore  without  pow- 
er to  award  compensation  for  tbe  additional 
disability  or  for  the  expenses  caused  by  tbe 
filliping  ci  the  broken  parts  of  tbe  bone. 

We  are  not  nnmindful  of  the  provisions 
of  paragraph  <e)  of  section  10  of  tbe  act, 
providing  that  compenaatlfm  diall  not  be 
paid  for  disability  so  tax  as  it  Is  caused,  con- 
tinued, or  aggravated  by  an  unreasonable 
refusal  to  submit  to  medical  Anrglcal 
treatment,  tbe  risk  of  wbldt  Is  lnc(msider^ 
able  in  viev  of  the  seriousness  ,ot  the  injury. 
If  It  is  claimed  that  the  ezpresslou  of  this 
exception  to  the  rule  of  compensation  ex- 
cludes all  other  exceptions,  and  anthorlMB 
the  commission  to  award  compensatioa  for 
snbsequent  Injuries  not  occurring  durbig  tbe 
employmmt,  it  would  be  beyond  the  autbor* 
ity  given  to  the  Legislature  1^  tbe  Constitu- 
tion. If  no  such  implication  arises.  It  would 
have  no  effect  whatever  upon  the  Question 
we  have  considered. 

[fi]  It  is  <dalmed  that  evidence  that  the 
slipping  of  the  txme  was  tbe  natural  or  prox- 
imate result  of  the  original  Injury  Is  to  be 
found  In  a  statement  In  tbe  record  signed  by 
Jforton  B.  Gibbons.  It  purports  to  express 
Ills  opinion,  based  upon  a  perusal  of  the  tes- 
timony. He  says  that,  if  the  fracture  of  the 
bone  was  very  obliqtie.  It  might  not  have 
been  possible  to  reduce  it  and  retain  It  in 
position  "without  open  treatment,"  and  that 
there  might  have  been  "nonunicm  of  the  bro- 
i£en  fragments"  even  if  the  treatment  was 
of  the  best  Tbe  difOculty  with  this  hypothe- 
sis, if  it  were  entitled  to  any  weight  at  all, 
Is  that  the  testimony  shows  that  the  slipping 
must  have  occurred  at  about  the  end  of  the 
sir  weeks  required  for  complete  knitting  of 
the  bone,  that  up  to  that  time  there  was 
union  of  the  bone,  and  it  was  in  good  posi- 
tion, and  consequently  that  the  fracture  was 
not  sufficiently  oblique  to  prevent  proper 
union  in  the  usual  way.  But  It  was  entitled 
to  no  weight,  and  should  not  have  been  con- 
sidered by  the  board.  It  was  not  made  un- 
der cath.  It  was  not  part  of  the  evidence 
given  before  the  referee  or  before  the  com- 
mission. The  employer  and  the  insurer  were 
not  informed  that  it  was  to  be  given  to  the 
board,  or  considered,  or  that  it  was  filed, 
and  they  had  no  opportunity  to  Interrogate 
Gibbons,  or  to  endeavor  to  make  further 
proof  that  the  fracture  was  not  oblique,  or 
that  the  slipping  was  not  due  to  natural 
causes,  or  that  the  conditions  he  appears  to 
have  assumed  did  not  exist  It  does  not  even 
appear  that  the  board  did  consider  it  Tbe 
recitals  in  the  findings,  on  their  face,  show 
tliat  it  was  not  considered.  We  cannot  give 
it  any  weight  in  our  consideration  of  the 
question. 

[61  We  cannot  determine  from  the  record 
before  us  how  irrach  of  the  award  was  given 


for  the  disability  wblch  would  bave  naturally 
existed  after  September  Ist  by  reason  of  the 
original  accident  and  how  muA  was  allowed 
on  account  of  tbe  additional  Injury  from  the 
later  accident  or  Injury.  It  will  be  necessary 
for  tbe  commission  to  rehear  the  case  and 
allow  only  for  the  disability  which  they  find 
would  have  existed,  If  tbe  bones  had  not 
slipped,  unless  they  find  further  frun  com- 
petent evidence  t^t  the  slipiiilng  of  the 
bones  was  Qie  natural  or  proximate  result  of 
the  original  injury. 

[7]  Section  29  of  tbe  act  provides  that,  If 
notice  In  writing  be  i^ven  to  the  employer  of 
a  claim  for  services  rendered  to  the  injured 
employe  In  treating  the  injury,  by  any  physi- 
cian or  other  person,  for  which  the  employer 
Is  made  liable,  such  claim  shall  be  a  lien 
against  the  award,  and  that  the  commission 
must  fix  tbe  amount  thereof  in  a  reasonable 
sum,  and  may,  in  its  discretion,  order  the 
same  paid  directly  to  the  person  entitled. 
The  award  In  this  case  directs  tliat  the 
physicians'  fees  for  treatment  of  McCay  be 
paid  by  the  employer  or  Insurer  "to  the  per- 
sons entitled  to  receive  same."  It  does  not 
fix  the  amount  thereof  nor  name  the  persons 
entitled.  The  i^cord  does  not  show  that  the  - 
notice  required  by  section  29  was  given.  Un- 
less such  notice  Is  given,  the  award  must  be 
made  directly  to  the  Injured  person,  leaving 
him  to  adjust  the  matter  with  the  physicians. 
If  tbe  notice  was  given,  and  the  lien  thereon 
Is  declared  in  favor  of  the  physicians  or  oth- 
er persons,  the  amount  thereof  must  be  fixed 
by  the  board. 

It  is  ordered  that  the  award  be  annulled, 
and  that  the  commission  take  such  further 
proceedings  In  tbe  matter  as  it  may  deem 
advisable. 

We  concur:  ANGELLOTTI,  C.  J.;  LORT- 
GAN,  J.;  SIX)SS,  J.;  MELVIN,  J.;  HEN- 
SHAW,  J. 

(29  wro.  so6) 
TUTTLE  T.  BOHBEB  et  al    (No.  822.) 

(Supreme  Court  of  Wyoming.    Dec.  6.  1916.) 

Appeal  and  Ebbor  €=»833— >Behbarino— Px- 

TmON  AND  BrIBFS— FaILUBE  TO  FXLB. 

Where  plaintiff  In  error  filed  within  the 
time  allowed  only  three  copies  of  a  faper  enti- 
tled "Petition  for  Behearing,*'  which  was  in  the 
nature  of  a  brief,  and  after  such  time  filed  two 
more  copies  of  tbe  eame  paper,  there  was  a  fail- 
ure to  comply  with  Supreme  Ciourt  rule  23  (104 
Pac.  xiv),  on  application  for  rehearing,  requiring 
both  a  petition  and  five  copie^  of  a  brief  set- 
ting out  the  points  relied  on,  to  be  filed  witiiin 
30  days  of  the  rendition  of  the  decision. 

[Ed.  Note. — For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  S§  3214,  32^»^^40.  3244- 
3246;  Dec  Dig.  <&=9833.] 

Error  to  District  Court,  Laramie  County; 
William  C.  Mentzer,  Judg& 
On  petition  for  rehearing.  Denied. 
For  original  opinion,  see  149  Pac.  857. 
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Frank  L  Turtle,  of  Cblcago,  HI.,  for  plain- 
tiff 1q  error.  F.  Gtiatterton,  of  Bivertoo,  and 
E.  H.  Gamett,  of  Gbicaso,  Illn  <or  defend- 
ants in  error. 

6BARD,  J.  In  this  case  the  (vinlon  was 
banded  down  June  29.  191S.  148  Pac  857. 
On  July  2S,  1915,  plaintiff  in  error  filed  three 
copies  of  a  paper  entitled  "Petition  for  Re- 
bonrlng,"  and  on  Angust  4,  1915,  he  filed 
two  additional  copies  of  the  same.  The  pa- 
per R\vd  does  not  pray  for  a  rehearing,  unless 
its  title  may  be  so  considered,  but  is.  In  sub- 
staiH-e,  a  brief.  If  it  be  considered  what  it 
\s  eutitled.  then  it  is  not  accompanied  by  a 
brief  as  required  by  the  rules,  or,  if  it  is  to 
be  regarded  as  a  brief,  then  no  petition  for 
rehenring  bas  been  filed.  But,  assuoilng  that 
It  is  a  combination  of  both,  still  it  does  not 
comply  with  the  rule.  Rule  23  (104  Pac.  xiT) 
is  as  follows: 

"Applications  for  rehearing  of  any  cause  shall 
be  by  petitkm  to  the  court,  signed  bj;  counsel, 
briefly  stating  the  points  wherein  it  is  alleged 
that  the  court  baa  erred.  Such  petiticoi  shat) 
be  filed  wttbin  thirty  days  after  the  decision  is 
rendered  and  ehall  be  accompanied  by  a  brief 
(five  CMpies  of  which  shall  be  filed)  of  the 
points  and  authorities  relied  on  in  support 
thereof;  but  there  shall  be  do  Mttl  ftrciunent 
on  petitinna  for  rehearing,  unless  such  aipiment 
is  requested  by  the  court." 

'  Whatever  construction  Is  to  be  placed  up- 
on the  paper  filed.  It  does  not  comply  with 
the  rule,  as  only  three,  Instead  of  five,  copies 
were  filed  within  the  requlr^  time.  We 
have,  hon-erer,  examined  the  points  presented 
and  the  arguments  advanced,  but  do  not 
deem  them  merltorlons.  Tbe  court  dnly  coa- 
sldered  and  decided  what  it  deemed  the  real 
questions  of  law  Involved,  withoat  r^rd  to 
the  ftict  that  certain  allegations  In  tbe  pe- 
tltlMi.  of  matters  whteh  the  plaintiff  evi- 
dently considered  material  to  allege  and 
prove  in  order  to  maintain  his  action,  were 
denied  in  the  answer  to  whldi  be  filed  a  gen- 
eral demurrer.  We  h&ve  never  understood 
that  a  demurrer  shonld  be  sustained  to  a 
dental. 
Itehearing  denied. 

POTTEIB,  O.  J.*  and  SOOTT,  J.,  amcnr. 


(K  Kan.  407) 

JUNCTION  cnr  v.  central  nat.  bank 

OF  JUNCTION  CITT.    (No.  19661.)« 
(Supreme  Court  of  Kansas.    Oct.  9,  1915.) 

(Syllabut  bif  tht  Court.) 

1.  MnmciPAL  CoBPOtfATioNS  <8s=>921  —  Sau[ 
OF  Municipal  Bonds— Lboautt  or  Issue 
— Co NTBACi^"  Subject  to  Legality  or  the 
Issue"— "Subject  to  Afpboval  as  to  Le- 
gality." 

Where  a  city  offers  to  sell  its  municipal 
bonds  "subject  to  the  legality  of  the  issue."  and 
a  bank  makes  a  bid  thereon,  "subject  to  ap- 

firoval  AS  to  legality,"  both  qualifying  phrases 
luve  tbe  same  meaning;  and  where  the  city 
iir(M>nto  R"rh  bid,  ond  the  bank  repudiates  the 


contract,  the  l^ality  of  the  Isaos  becomes  a 

judicial  question. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  IMg.  |i  1982-1936;  Dec. 
Dig.  «=»92l!] 

2.  MUNIOXPAI.  COBFOKATIOITS  <8=>91&— LIMI- 
TATION or  Bonded  InDKBizDNEss— Faviko 

Bonds. 

Chapter  109,  Laws  of  1911,  in  fixing  a 
maxlmam  limitation  of  bonded  indebtedness 
which  may  be  incurred  by  a  city  of  the  second 
class,  specifically  excludes  paving  bonds  firom 
that  liniitatioD. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  OenL  Dig.  |f  1907,  1908;  Dec. 

Di»  «=9ia6!] 

3.  Municipal  Cokpokationb  «a»921  —  Sau 
or  Bonds  —  Bepudiatxoic  or  Gohtbaoi  — 
Bkturn  or  Deposit. 

Contract  for  the  purchase  of  150,000  worth 
of  bonds  examined,  and  held,  that  the  bidder, 
which  repudiated  its  contract  of  pnrdiase,  is 
not  entitled  to  restitution  of  $1,000  which  ac- 
companied its  accepted  bid. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  H  1932-1935;  De& 
Dig.  ^921.] 

4.  Banks  and  Bankino  •5>260— National 
Bank— CoHPoOATE  Powbbs— Pubohasb  or 
Municipal  Bonds. 

It  is  not  beyond  the  corporate  powers  of 
a  national  banic  to  make  a  valid  contract  for 
the  purchase  of  mouldpal  bonds. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  977-878,  983»  984, 
986^-990:  Dec  Dig.  «=»260.] 

6.  Municipal  Cobporatiohs  ®=»921  — Sale 
op  Pavino  Bonds — Repudiation  of  Cow- 
TBACT— Compensatory  Damages. 

Where  a  dty  offers  its  paving  bonds  for 
sale,  and  the  successful  and  accepted  bidder  re- 
pudiates its  contract  of  purchase,  the  city  may 
recover  from  such  bidder  compensatory  damages, 
even  if  these  exceed  the  sum  which  the  bidder 
puts  up  as  a  pledge  of  good  &idi  acownpanying 
the  bid. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  fi{  1932-1935;  Dec. 
Dig.  «=>921.1 

Dawsmi  and  Marshall,  JJ.,  dissenting. 

Appeal  from  District  Ooort,  Geary  Comitr. 

AcUon  by  the  City  of  Junction  Ci^  against 
the  Gentcsl  National  Bank  of  Junction  City, 
a  corporatlfflL  Frnn  tbe  judgmrat,  both  par- 
ties appeal.  Reversed  In  part,  and  judgment 
ordered  for  plaintiff. 

W.  S.  Roark,  of  Junction  City,  for  plain- 
tiff. I.  M.  Piatt  and  James  V.  Humphrey, 
both  of  Junction  City,  for  defendant. 

DAWSON,  J.  In  May,  1913,  Jnnctlon  City 
desired  to  sell  certain  bonds  in  the  sum  of 
$50,560  to  raise  funds  for  street  paving.  To 
that  end  it  requested  a  bid  from  the  C^tral 
National  Bank  of  the  same  town.  The  city's 
communication  to  the  bank  amtalned  the  UA- 
lowing : 

"All  bids  to  be  made  subject  to  the  legality  of 
the  issue.  *  «  *  A  certified  cheek  for  $1,000 
is  required  to  accompany  bid." 

Seven  days  later  the  bank  answered: 

"Id  response  to  your  favor  of  tbe  9tb  inst.t 
I  desire  to  make  the  foIlnwioK  bid  for  the  bonds 
referred  to  by  you,  viz.,  JSO.OOO  serial  improve- 
ment bonds,  bearing  5  per  cent,  semiannual  in* 
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terest  subject  to  approval  aa  to  legality,  70U  to 
fnm\sh  the  bonds :  We  will  accept  ana  pay  for 
said  bonds,  when  duly  registcKd  and  ready 
for  delivery,  par  and  aoerued  intereat  and  916 
premium. 

"Central  National  Bank, 

"By  S.  W.  Pierce,  Prerident" 

The  following  day.  May  17th,  the  city  com- 
missioners met  and  accepted  the  offer  of 
the  bank.  Four  days  lat^,  May  21st,  the 
bank  wrote: 

"We  desire  to  state  that  we  wish  the  bonds 
which  we  purchaamt  laet  week  to  be  issued  In 
denomiDatioDB  of  $500  each.  Instead  of  fl,000. 
and  will  pay  the  additional  costs  for  refristerlDg 
and  printing  same.  We  wish  yon  would  kind- 
ly furnish  full  transcript  of  all  proceedings  re- 
latiuR  to  this  issue  of  bonds  aa  soon  aa  poa* 
sible." 

In  dae  time  the  bonds  were  executed,  of- 
fered to  and  declined  by  the  School  E^and 
Commission,  a  statutory  prerequisite  (Oen. 
Stat  1909,  S  8950),  and  on  approval  by  the 
Attorney  General  were  registered  by  the  au- 
ditor of  state.  With  these  matters  disposed 
of,  the  dty  tendered  the  bonds  to  the  de- 
fendant bank  on  July  29,  191S,  whereupon 
they  were  declined  by  the  l)Bnk.  The  same 
day  the  bank  addressed  two  letters  to  the 
dty  oQtdalB  as  follows: 

"OenUemen:  Referring  to  tiie  issue  of  dty 
bonds  for  the  paving  of  North  Washington 
street,  amotinting  to  $50,660,  which  we  purcnaa- 
ed  from  you  'subject  to  legality,'  we  beg  to 
hiform  you  that  the  transcript  of  ^e  proceed- 
ings relating  to  the  issuing  of  these  bonds  fur- 
nished ns  by  your  dty  derk  was  duly  sobmit- 
ted  to  McCune,  Harding,  Brown  &  Murphy.  At- 
torneys, 831  Scarret  Building,  Kansas  City, 
Mo.,  for  examination  and  opinion  as  to  the  le- 
gality of  said  bonds.  The  nrm  referred  to  de- 
dine  to  approve  the  legality  of  the  bonds,  and 
the  proceedings  were  then  forwarded  to  Hon. 
Chas.  Wood,  of  Chicago,  for  examination,  and 
without  any  information  as  to  the  opinion  of 
said  firm,  and  without  prejudice.  After  wait- 
ing two  weeks  for  this  opinion  we  are  informed 
that  it  is  the  same  as  Jndge  McCune's,  which 
is  that  these  bonds  are  In  excess  of  the  debt 
limit  authorized  by  our  statutes  and  therefore 
ille^aL  Under  these  circumstances  you  cannot 
expect  ns  to  accept  and  pay  for  the  bonds,  and 
we  would  ask  you  to  return  to  us  the  certified 
dieck  submitted  with  our  tiid,  and  oblige." 

"Gentlemen:  Whereas,  Jndge  Henry  L.  Mc- 
Cune, of  the  firm  of  McCune,  Harding,  Brown 
ft  Murnhy,  Attorneys,  Kansas  City,  Mo,,  and 
Judge  Chas.  B,  Wood,  of  Chicago,  have  care- 
fully examined  the  proceedings  relating  to  the 
issue  of  the  bonds  for  the  paving  of  North 
Wariiington  street  in  this  dty  to  the  amount  of 
$50,660;  and  whereas,  both  of  these  gentlemen 
express  their  opinion  that  in  issuing  these  bonds 
this  city  exceeds  the  limit  of  its  authority  to 
issue  these  bonds,  and  therefore  said  bonds  are 
Jiot  legal :  In  view  of  the  foregoing  facts,  we 
must  decline  to  accept  and  pay  for  said  bonds 
until  such  time  as  you  have  established  in  a 
court  of  competent  jurisdiction  that  said  bonds 
are  legal  beyond  any  doubt" 

Thereupon  the  plaintiff  city  sought  a  mar- 
ket elsewhere  for  Ita  bonds,  and,  as  the  bond 
market  was  down.  It  bad  to  sell  tbem  at  a 
discount  and  incurred  certain  expenses  In 
so  dcrfng.  This  discount,  expenses,  etc., 
amounted  to  $1,030.66,  and,  after  appropriat- 
ing the  proceeds  of  tbe  bank's  oarttfied 


check  for  $1,000,  the  city  brought  ttils  action 

to  recover  the  balance,  $630.55. 

The  bank  filed  a  general  demurrer  to  the 
plalntlCTs  petition.  This  was  overruled.  The 
bank  then  filed  an  answer,  In  which  It  plead- 
ed that  as  a  national  bank  cliartered  under 
federal  statutes  It  did  not  have  authority  to 
purchase  the  bonds;  and  (third)  that  the 
bonds  were  Illegally  issued  l)ecause  they  ex- 
ceeded tbe  limit  of  Indebtedness  authorized 
by  state  statutes;  that  the  bank's  contract  of 
purchase  was  "subject  to  approval  as  to 
l^lity";  and  (fourth)  that — 
"defendant  upon  plaintiff's  offer  to  deliver  to  it 
the  aforesaid  bnntls,  and  in  order  that  it  might 
exercise  an  intelligent  and  prudent  judgment 
and  election  under  the  aforesaid  terms  of  its 
said  hid  as  to  tbe  acceptance  of  tbe  said  bonds, 
Bobmitted  the  subject  of  their  legality  to  law- 
yers of  high  repute,  skill,  and  experienet  In 
tbe  examination  and  the  determination  of  the 
validity  of  such  bonds,  and  were  by  such  attor- 
nejrs  advised  that  said  bonds  were  invalid  and 
void  for  the  reasons  set  forth  in  the  third  de- 
fense herein ;  also  alleged  the  good  faith  on 
tbe  part  of  tbe  attorneys  in  their  examination 
and  advice  relative  to  the  validity  of  said  bonds, 
and  that  it  acted  honestly  and  in  ^ood  faith 
upon  the  aforesaid  Judgment  and  advice  of  said 
attorneys,  and  so  doing,  and  so  believing  and 
relying  thereop,  elected  to  and  did  disapprove 
said  bonds  as  to  their  legality  and  thereupon 
refused  to  accept  them ;  that  thereupon  it 
promptly  and  In  good  faith  notified  plaintiff," 
etc 

Other  allegations  covered  good  faith  and 
mistake  on  the  part  of  the  bank  as  to  its  cor- 
porate powers,  and  concluded  with  a  prayer 
for  the  restitution  of  the  $1,000  which  bad 
accompanied  its  ori^nal  bid. 

A  demurrer  .was  sustained  to  tbe  third  de- 
fense; and  on  motion  of  plaintiff  the  fourth 
defaise  was  stricken  out,  on  the  ground  (hat 
it  was  essentially  the  same  as  that  of  the 
third  defense,  to  which  a  demurrer  bad  been 
sustained.  The  district  court  made  findlngi 
of  fact  and  conclusions  at  law;  tbe  latter  be- 
ing as  follows : 

"Condmfons  of  Law. 

"No.  1.  Under  the  seventh  eubdivisfon  of  sec- 
tion 5136  of  the  United  States  Revised  Statutes, 
defining  tbe  powers  of  national  banks,  such 
banks  are  not  empowered  or  authorised  to  pur- 
cbase  or  deal  in  municipal  bonds  as  an  invest- 
ment, and  when  a  national  bank  makes  a  con- 
tract to  purchase  such  bonds  for  such  purpose, 
tbe  contract,  so  far  as  is  executory  or  unexecut- 
ed, cannot  be  enforced. 

"No.  2.  A  national  bank  has  no  power  or  au- 
thority to  a6t  as  agent  or  broker  for  another  In 
buying  and  sdhng  municipal  bonds. 

"No.  3.  The  bonds  in  (juestion  in  this  case 
are  l^al,  valid,  and  binding  obligations  of  the 
city  of  Junction  City,  Kansas,  anii  said  dty  did 
not  exceed  the  limits  of  its  authority  In  the  is- 
suance of  the  same. 

"No.  4.  Tbe  plaintiff  city  Is  not  bound  to  re- 
turn the  certified  check  tnat  accompanied  the 
hid  in  question  in  this  case,  and  the  defendant 
is  not  entitled  to  a  Judgment  against  the  dty  for 
the  amount  of  said  check  in  this  action. 

"No.  5.  That  this  action  should  he  dismissed 
at  tbe  costs  of  the  plaintiff." 

From  this  Judgment  of  ^itttmiaan^  both  par- 
ties appeal. 
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The  bank  assigns  error; 

(1)  That  the  court  held  In  effect  that  the 
words  "subject  to  approval  as  to  legality" 
meant  a  judl^  determination  of  the  qnes*. 
tlon. 

(2)  That  the  bonds  were  UlegaL 

&)  Tliat  the  bank  sbonld  have  been  ^vea 
restitution  of  Its  f  l,00a 

(4)  That  the  contract  was  ultra  vires. 

(5)  The  city  in  its  cross-appeal  asdgns 
error  on  the  refusal  of  the  court  to  give 
Judgment  for  the  $630.55,  being  the  balance 
of  the  city's  expenses  arising  from  the  bank's 
breach  of  contract.  . 

[1]  1.  Examining  these  alleged  errors,  the 
city's  offer  read :  "All  bids  to  be  subject  to 
the  legality  of  the  issub"  The  bank's  bid  re- 
cited :  "Subject  to  approval  as  to  l^llty." 
But  it  is  only  fair  to  say  that  Uie  general 
tenor  of  the  bank's  letter  was  a  bid  for  the 
bonds  on  the  tenna  and  conditions  of  the 
city's  offer.  We  cannot  view  this  letter  of 
the  t>ank  as  a  counter  proposition.  Ttw 
qualifying  condition  must  be  held  to  mean 
the  same  in  both  the  offer  and  the  WU  If 
the  issue  was  valid,  the  bank  was  to  be 
bound;  If  not,  the  bank  was  to  be  relieved. 
It  would  have  been  no  difficulty  for  the  bank 
to  have  made  the  approval  of  its  attorneys, 
or  of  any  reputable  attorney,  a  condition  of 
its  bid.  It  did  not  do  so;  and  the  fair  im- 
port of  Its  bid  does  not  warrant  the  Inter- 
pretation which  It  afterwards  sought  to  place 
on  It  when  the  bond  market  bad  slumped. 

Cotmsel  for  the  defendant  call  our  atten- 
tion to  the  case  of  Great  Falls  v.  Thels  (O.  G.) 
79  Fed.  943,  and  some  others  to  the  same 
effect,  which  hold  that  the  purchaser  of  bonds 
may  be  excused  from  his  bargain  where  his 
attorneys  had  advised  that  the  bonds  were 
illegal,  even  though  the  issue  was  afterwards 
Judicially  upheld.  But  we  doubt  the  wisdom 
of  that  doctrine,  and  in  any  event  we  decline 
to  apply  It  here.  If  the  lawyer's  doubt  was 
founded  .upon  a  serious  question  touching 
the  legality  of  this  Issue,  we  would  have  a 
different  case.  There  was  no  excuse  for  that 
doubt  In  the  case  at  bar,  so  far  as  now  pre- 
sented to  us.  Here  it  was  certainly  proper 
to  consider  the  validity  of  the  bonds  as  a 
judicial  question. 

[21  2.  The  alleged  defect  in  the  bonds  was 
that  they  were  issued  in  excess  of  the  limi- 
tations fixed  by  chapter  109,  Laws  of  1911. 
That  statute  provides  that  the  bonded  debt 
of  a  city  of  the  second  class,  such  as  Junc- 
tion City,  shall  not  exceed  1^  per  cent  of 
the  assessed  valuation  of  all  taxable  proper- 
ty within  the  city;  but  it  Is  also  provided 
that  bonds  for  paving  improvements  and 
certain  other  specified  purposes  shall  not  be 
Included  in  snch  limitation.  The  bonds  in 
question  were  for  paving,  and  therefore 
spedflcally  excluded  from  the  limit  of  in- 
debtedness which  chapter  109  sought  to  re- 
strict 

[3,  4]  8  and  4.  Neither  did  the  court  err 


In  holding  that  the  bank  was  not  entitled  to 
restitution.  Ii  was  bound  by  Its  contract 
The  purpose  of  a  certified  check  to  accom- 
pany a  bid  is  well  known.  It  was  a  pledge 
of  good  tolth,  and  to  guarantee  a  recoupment 
or  partial  recoupmmt  for  any  contingent  lorn 
to  the  vendor  if  the  contract  was  broken  by 
the  vradee.  We  cannot  agree  with  counsel 
for  appellant,  nor  with  the  learned  trial  court 
in  its  conclusion,  that  the  contract  was  ultra 
vires.  Let  it  be  conceded  that  the  bank  had 
no  power  to  act  as  broker,  or  purchase  the 
bonds  as  agent  for  another  vendee.  The  city 
bad  no  notice  of  the  bank's  agency.  It  as- 
sumed that  it  was  dealing  with  the  bank  as 
a  bona  fide  purchaser.   10  Cyc.  1148. 

What  la  there  to  the  contention  that  a 
national  bank  may  not  purchase  municipal 
bonds?  The  district  court  found  that  under 
Revised  Statutes  ot  the  United  States,  { 
6136,  subd.  7  (U.  S.  Comp.  St  {  9661).  no 
such  power  Is  conferred,  lhat  subdlviMon 
reads: 

NatioDsl  banks  have  power:  "Seventh.  To 
exercise  by  its  board  of  directors,  or  duly  au- 
thorized oEBcers  or  agents,  sabject  to  law,  all 
such  ioddental  powers  as  shall  m  necessary  to 
carry  on  the  business  of  banking ;  by  discount- 
ing and  negotiating  promtsso^  notes,  drafts, 
bills  of  e:fchange,  and  other  evidences  of  debt; 
by  receivmg  deposita,  by  buying  and  sdling 
exchange,  coin  and  biillion ;  by  loaning  money 
on  personal  security;  and  by  obtaining,  issu- 
ing and  circulating  notes  according  to  the  pro- 
visions of  this  title." 

Is  not  the  purchase  of  municipal  bonds  an 
inddental  power  of  banking?  Are  municipal 
bonds  not  an  evidence  of  indebtedness  which 
may  be  discounted?  Shall  we  close  our  ^es 
to  the  fact  that  national  banks,  with  the  sanc- 
tion or  at  least  without  the  disapproval  of  the 
federal  government  are  state  depositaries  of 
this  commonwealth,  and  that  they  do  procure 
municipal  bonds  and  deposit  them  with  the 
state  treasurer  to  secure  state  deposits? 
Shall  we  Ignore,  the  financial  and  banking 
statistics  of  this  state  and  the  country  at 
large,  whi(^  continually  show  the  vast  sums 
invested  by  national  banks  in  municipal 
bonds?  We  are  bound  to  take  Judicial  notice 
of  matters  of  such  great  public  concern.  We 
could  not  give  countenance  even  to  an  in- 
timation that  such  investments  are  ques- 
tionable. Nor  does  this  power  to  acquire 
municipal  bonds  depend  wholly  upon  the 
general  language  of  the  statute  referred  to. 

In  section  3  of  the  Act  of  Congress  of  May 
30,  1906,  c  229,  35  Stat  548  (U.  S.  Gomp.  St 
8  9731),  1909  Supplement  of  Federal  Statutes 
Annotated  at  page  358,  we  find  spedflc  sanc- 
tion given  to  such  lnrestnieDt&  It  reads  In 
part: 

"That  any  national  banking  association  which 
has  circulating  notes  outstanding,  secured  by 
the  deposit  of  United  States  bonds  to  an  amoont 
of  not  less  than  forty  per  centum  of  its  cap- 
ital stock,  and  which  has  a  surplus  of  not  less 
than  twenty  per  centum,  may  make  application 
to  the  Comptroller  of  the  Currency  for  author- 
ity to  issue  additional  circulating  notes  to  be 
secured  by  the  deposit  of  bonds  other  than  bonds 
of  the  United  States.  •  *  •  The  treasurer 
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of  the  United  States,  with  the  approval  of  the 
Secretary  of  the  Treasury,  shall  accept  as  secu- 
rity for  the  additioDal  circulation  notes  provid- 
ed for  In  this  section,  honda  or  other  interest- 
bearing  ohiigationa  of  any  state  of  the  United 
States,  or  any  legally  authorized  bonds  issued 
by  any  dty,  town,  coonty.  or  other  legally  con- 
stituted munldpafity  or  district  in  the  United 
States  which  hoa  been  in  exlBtence  for  a  period 
of  ten  years.   *  *  • 

[5]  5.  Holding  these  views,  we  think  that 
the  dty  should  have  Judgment  for  the  bal- 
ance ot  its  expenses  which  arose  from  the 
bank's  breach  of  contract,  and  this  case  is 
remanded,  with  Instructions  to  enter  judg- 
ment for  the  dty  as  iwayed  for  la  its  peti- 
tton. 

It  Is  80  ordered. 

JOHNSTON,  a  and  BURCH.  MASON. 
POBTEB,  and  WEST,  33.,  concur. 

DAWSON,  X  (dhKwnting).  I  think  that 
the  words  "subject  to  the  l^^ty  of  the  is- 
sue^" as  mentioned  In  the  d^'s  offer,  and  the 
words  "subject  to  approval  as  to  legality,** 
as  set  forth  In  Uie  bank's  Md,  should  be  In- 
terpreted according  to  Oui  enstom  of  tbe 
trade.  That  custom  la  so  well  known  as  to 
need  no  evidoice  to  show  It,  although  it  waa 
abondantly  shown  by  the  defendant  bank. 
The  qnaliflcatlon  "subject  to  legality,"  or 
"subject  to  approval  as  to  l^allty,"  dora 
not  mean  a  Judicial  determination.  It  means 
that  the  cmtract  was  conditioned  upon  the 
approval  of  the  pnrdiaser's  lawyer  or  bond 
esEpert  touching  the  proceedings  leading  up 
to  and  involved  in  the  bond  Issue,  and  it 
muns  that  Hie  exandnatlon  of  the  proceed- 
ings by  the  bank's  lawyer  or  expert  should 
be  made  in  good  faith,  and  that  to  excuse 
the  purchaser  from  its  bargain  such  examina- 
tion should  cOww  some  ratiUmal  or  tangible 
doubt  as  to  the  l^allty  of  the  issue  and  not 
some  mere  quibble.  In  this  capltol  building 
where  this  court  sits  Is  the  largest  bond 
market  In  Kansas,  that  of  the  sdiotd  fund 
commission;  and  that  body  by  statute  and 
practice  invariably  purchases  bonds  with 
that  same  quallflcation,  and  never  otherwise. 
Bond  purchasers,  no  more  than  real  estate 
purchasers,  Ethould  be  iuMi  to  their  bai^alns. 
If  there  is  any  a&iam  diance  of  l^U  In- 
firmities in  the  matters  which  are  the  sub* 
Ject  of  the  contract  It  will  not  tend  to  ex- 
pedite either  public  or  private  business  to 
lay  it  down  dogmatically  that  tb»  successful 
bidder  for  munldpal  bonds  Is  bound  absolute- 
ly, notwlfhstanding  the  honest  misgivings  of 
bis  lawyers  as  to  the  legality  of  the  issue, 
when  it  Is  afterwards  Judicially  determined 
that  the  bond  Issue  Is  valid.  The  defendant 
bank  was  denied  the  privilege  of  making 
this  defense. 

The  dty  should  have  reconimient  to  Uie 
amount  of  $33  for  the  reprinting  of  tiie  bonds 
at  the  behest  of  the  bank.  For  the  errors  of 
the  trial  court,  on  which  this  court  unani- 


mously agrees,  there  should  be  a  new  trial ; 
and  I  would  confine  it  largely  to  guestlonB 
pertaining  to  the  bank's  good  faith  In  its  con- 
sultation of  attorneys  as  to  the  legality  of 
the  issue,  and  whether  the  legal  infirmities 
iminted  out  by  the  bank's  attorneys  were 
fair  questions  of  l^al  debate  or  more  evasive 
quibbles. 
I  therefore  dlssenL 

MAT18HAT.L.  J.,  concurs  In  this  dissent 


ItJ  Utah,  »s> 
SHAT  T.  UNION  PAa  B.  GO. 
(No.  2714.) 

(Supreme  Court  of  Utah.  July  12,  191Sb  Be- 
hearing  Denied  Nov.  SO,  1016.) 

1.  PuADiNo  «s»23&— AHBHDuznT— Dnoic- 

TION  OF  CotTBT. 

In  a  shipper's  action  to  recover  damages  for 
the  destruction  of  a  carload  of  emigrant  mov- 
ables, induding  several  horses,  alleging  that 
sparks  from  a  hdping  locomotive,  not  having  e 
sufficient  spark  arrester,  fell  upon  and  throntii 
the  defective  car  and  destroyed  the  contents  by 
fire,  the  allowance  of  a  trial  amendment,  alleg- 
ing that  after  the  discovetr  of  the  fire  the  de- 
fendant  and  its  servants  md  not  use  ordinary 
care  in  protecting  the  car,  and  negligently  open- 
ed a  door  and  permitted  a  wind,  to  fan  the 
smoldering  fire  into  an  uncontrollable  fiame, 
when  it  might,  by  ordinary  skill,  have  been  put 
out  and  have  saved  the  property  from  destruc- 
tion, waa  within  Uie  trial  coorrs  sound  discre* 
tion. 

[Ed.  Note— For  other  cases,  see  Pleading. 
Cent  Dig.  S§  601,  606 ;  Dec  Dig.  «»236.] 

2.  Oasbikbs  ^>132— Loss  or  Goods— Nxou- 

OKNCS— BUBDSN  OP  PBOOF. 

Such  action  waa  an  action  for  ne^lgence, 
in  which  the  burden  of  proof  was  on  Uie  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Oarriers, 
Cent  Dig.  H  078-^.  60S ;  Dec.  Dig.  «=»132.) 

3.  Appeal  and  Ebbob       1001  —  Review — 
Findings  or  Jurt— Wexoht  or  Evidence. 

.Where  the  evidence  in  a  shipper's  action  for 
the  loss  of  goods  by  fire  negligently  started  by 
sparks  from  the  engine  contained  some  sub- 
stantial  evidence  in  support  of  every  element  of 
negligence  alleged  in  the  complaint,  such  neg- 
ligence was  for  the  jury,  and  the  Supreme  Court 
was  conduded  by  their  finding  and  precluded 
from  weighing  the  evidence  or  passing  upon  tbe 
effect  that  should  be  given  to  any  particular 
statement  or  kind  of  evidence  produced  at  the 
[riaL 

[Ed.  Note.— For  other  caae^  aee  Appeal  and 
Error,  Cent  Dig.  H  8822,  392S-3834;  Dee.  Dig. 
^1001.] 

4.  Cabbiebs  4=»218  —  Gabbzaqb  or  OooDS  — 
Receipt— Limitation  of  Liabilitt. 

Stipulations  in  a  bill  of  lading  given  under 
Interstate  Commerce  Act  Feb.  4.  18S7,  c.  104, 
!  20,  24  Stat.  886,  as  amended  by  Act  June  29, 
1906.  c.  3G91.  S  7.  34  Stat.  693  (U.  S.  Comp. 
St  1913,  {  8692),  requiring  an  interstate  car- 
rier, receiving  property  for  transportation,  to 
issue  a  receipt  or  bill  of  lading,  and  making  it 
liable  to  the  holder  for  any  loss  or  injury  to  tbe 
property,  limiting  tbe  value  of  horses  shipped  to 
¥100  each,  and  the  value  of  goods  to  $10  a 
hundredweight,  were  binding  on  tbe  shipper.^ 

[Ed.  Note. — For  other  cases,  aee  Carriers, 
Cent.  Dift.  §1  674-696.  927,  928,  933-949;  Dec. 
Dig.  «=»218.] 
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5.  Carbiers  ®=>218 — RfCEiPT  foe  Goods- 
Limitation  OF  LiABiuTT— Shipper's  In- 
sPEcnoM  OF  Oab— MfeauoEncB. 

Under  slich  provision,  a  stipulatjon  in  a 
bill  of  lading  of  emigrant  movables,  including 
hordes,  that  the  shipper  should  inspect  the  cars 
in  which  the  stock  was  to  be  transported  and 
sadsfy  himself  that  they  were  safe  and  in  prop- 
er condition,  and  report  to  the  carrier's  ageat  or 
employ^  any  visible  defect  therein  and  demand 
necessary  repairs  before  ariog  it,  and  that  the 
fact  of  bis  allowing  bis  stock  in  the  car  should 
be  an  acceptance  o(  its  suitability,  and  that  he 
thereby  assumed  all  the  risk,  loss,  or  damage 
from  any  other  cause  than  the  willful  negligence 
of  the  carrier,  referred  only  to  such  defects  as 
might  in  some  way  affect  the  safety  or  suitabil- 
ity of  the  car  for  transportation  purposes,  and 
not  to  defects  which  could  only  become  danger- 
ous or  operative  by  reason  of  some  subsMiuent 
negligence  of  the  carrier;  so  that  the  shipper's 
unreported  notice  of  a  defect  in  the  door  of  the 
car  and  his  agent's  unreported  notice  of  a  defect 
in  the  roof,  through  which  sparks  from  a  help- 
er engine,  placed  too  near  the  car,  fell,  causing 
a  fire  which  destroyed  its  contents,  did  not 
charge  the  shipper  with  contributory  negligence 
in  the  selection  and  use  of  the  car. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  «  e74-«06.  927.  928,  933-949;  Dec. 
Dig.  !S=>218.1 

6.  Cabbiebb  «=»18d— Injiibt  bt  Sparks  fbou 
Enoinb— QuxsTioir  fob  Jubt— Nkqliosnce. 

In  a  shipper's  action  for  damages  for  the 
destruction  of  a  carload  of  emigrant  movables, 
including  horses,  by  fire  set  bv  sparks  from  a 
helper  engine  placed  nearer  to«  car  than  the 
carrier's  rule  permitted,  and  where  there  was 
evidence  for  defendant  that  the  engine  was 
equipped  with  a  proper  spark  arrester,  the  ques- 
tion of  Its  n«Iigenee  was  nevertheless  fbr  the 
jury.* 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  478.  696-598 ;  Dec  Dig.  «=»136.1 

7.  Oabbibbs  «=s121  —  Gabbiaob  of  Goods  — 
Explosives— Shippeb's  Vioution  of  Law. 

A  shipper  of  a  carload  of  emigrant  mov- 
ables, including  horses,  whose  agent  riding  in 
the  car  to  look  after  the  horses,  etc.,  carried  a 
revolver  and  a  shotgun,  and  placed  some  car- 
tridges in  the  oven  of  one  of  the  stoves,  to- 
gether with  some  loaded  shells  for  the  shotgun, 
did  not  thereby  violate  the  law  prohibiting  the 
shipment  of  explosives  and  other  dangerous  at^ 
ticles,  so  as  to  defeat  the  shipper'a  recovery  for 
a  destruction  of  the  goods  by  fire  startra  by 
sparks  from  defendant's  locomotive. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  K  531-^;  Dec  Dig.  «=»121.] 

Appeal  from  District  Court,  Weber  Coun- 
ty; N.J.  Harris,  Judge. 

Action  by  A.  H.  Sbay  against  the  Union 
Patdfic  Railroad  Company.  Judgment  for 
plaintiff,  and  defoidant  appeals.  Affirmed. 

P.  L.  Williams  and  Geo.  H.  Smltta,  both 
of  Salt  Lake  City,  U.  B.  Thompson,  of  Po- 
catello,  Idaho,  and  C.  R.  HoUingsworth,  of 
Ogden,  for  appellant  D.  R  Rattabun,  of 
Idaho  Falls,  Idaho,  and  David  Jensen,  of 
Ogden,  for  respondent 

FRICK.  J.  This  was  an  action  to  recover 
damages  from  tbe  Union  Pacific  Railroad 
company  for  the  destruction  of  a  carload  of 
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wbat  are  called  "emigrant  movables,"  in- 
cluding four  horses,  while  In  transit  on  the 
railroad  of  said  company  from  Eaton  station. 
Colo.,  to  Idaho  Palls.  Idaho.  The  vhole  bis* 
tory  of  the  shipment  Is,  with  much  particular- 
ity, set  forth  in  tbe  complaint  It  Is,  how- 
ever, only  deemed  necessary  to  refer  to  the 
acts  of  negligence  complained  o^  which  are 
allied  as  follows : 

'^at  at  the  said  grade  In  Wyoming  the  de- 
fendant, by  its  agents  and  employes  connected  a 
second  or  helping  engine  in  said  train  for  the 
purpose  of  assisting  in  drawing  said  train  up 
and  over  what  ts  there  known  as  the  'Sherman 
Hill' ;  that  said  defendant  carelessly  and  negli- 
gently coupled  the  said  second  or  helping  en- 
gine closely  in  front  of  said  car  in  which  plain* 
tiff's  goods  were  loaded;  that  the  said  car  in 
which  plaintiSTs  goods  were  located  was  a  de* 
feetive  car,  having  holes  in  the  roof  and  in  the 
sides  thereof,  and  that  said  defendant  careless- 
ly and  negligently  used  said  defective  car  In 
transporting  and  carrying  plaintiffs  aforesaid 
property;  that  the  said  second  or  helpin|E  en- 
gine was  defective  and  not  properly  equipped 
with  sufficient  spark  arresters,  and  aid  at  that 
time  emit  many  sparks,  which  fell  in  and  upon 
tbe  said  car -in  which  plaintiff's  goods  were  be- 
ing  carried,  and  did  then  and  there,  being  on  or 
about  the  11th  day  of  February,  1913,  in  Al- 
bany coun^,  state  of  Wyoming,  on  ue  said 
'Sherman  HUL'  set  fire  to  the  contents  of  the 
said  car;  •  *  •  that  after  the  diecovery  of 
said  fire  the  defendant,  itg  servanta  and  em- 
ploySa,  did  not  we  ordinary  core  in  protecting 
Maid  ear  of  goode,  and  eardetely  and  ncQligent- 
ly,  after  the  i»$cover$  bp  iketn  of  a  tmoldering 
fire  m  taid  ear,  opened  the  tcindtoard  door  and 
permitted  a  strong  toind,  then  blotoing,  to  biote 
through  said  open  door,  into  and  upon  said 
smoldering  fire,  thereby  fanning  it  into  an  un~ 
controUahie  ^re,  and  thai  said  fire  at  the  time 
it  usas  so  discovered  by  them  could  have,  by 
ordinary  skill,  been  controlled,  quenched,  and 
put  out,  and  thereby  saved  plaintiff's  said  prop- 
erty from  destruction,  and  that  said  fire  con- 
sumed and  destroyed  tJie  entire  contents  of  said 
car,  to  the  damage  to  this  plaintiff  of  the  total 
sum  as  above  stated  in  itemizH  nmoiiots  ag- 

fregating  tbe  total  sum  of  $3,643;  that  said 
ro  was  caused  bf  defendant  in  carelessly  and 
negligently  operating  the  train  by  placing  said 
defective  engine  so  near  said  car  and  in  using 
said  defective  car,  thereby  throwing  fire  In  and 
upon  said  car." 

The  italicized  part  set  forth  above  was  an 
amendment  allowed  by  the  court  during  the 
trial  and  to  which  we  shall  refer  again 
hereafter. 

The  defendant  answered  the  complaint,  ad- 
mittlng  that  it  received  the  chattels  describ- 
ed therein  for  transportaUon  from  Eaton, 
Colo.,  to  Idaho  Falls,  Idaho,  admitted  that 
said  chattels  were  destroyed  by  Are  In  the 
state  of  Wyoming  while  In  transit,  and  ad- 
mitted that  said  chattels  weighed  not  to 
exceed  "13,300  pounds."  It  denied  all  other 
allegations  of  the  complaint,  and  pleaded  the 
provisions  of  the  act  of  Congress  relating  to 
interstate  commerce.  It  also  pleaded  the 
contract  of  shipment  as  contained  In  the 
bin  of  lading  wherein  the  value  of  the  horses 
shipped  was  limited  to  $100  each,  that  the 
shipper  agreed  to  inspect  the  car  In  which 
said  chattels  were  shipped  and  report  all 
defects,  and  that  defendant,  under  the  pro- 
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Tlsfons  of  said  cootract,  was  liable  only  for 
willful  or  actual  negligence,  and  also  pleaded 
coDtrlbutorr  ne^Igence  on  tlie  put  of  the  re- 
spondent. 

Upon  a  trial  to  a  Jury  they  found  the  Is- 
sues in  faror  of  the  plaintiff,  awarding  htm 
damages  in  the  sum  of  $1,906,  on  which  sum 
tbey  allowed  legal  Interest  from  the  date 
of  the  destruction  of  the  chattels  to  the 
time  of  trial,  amounting  to  the  sum  of 
$16Stl&  The  court  entered  Judgment  for 
the  principal  and  interest^  amounting  to  the 
sum  of  12,071.18k  from  wbkh  the  defendant 
Appeals. 

A  large  number  cA  errors  are  assigned  and 
Insisted  upon,  but  we  shall  notice  only  such 
as  we  deem  material,  or  which,  in  our  Judg- 
ment, affect  the  substantial  rights  of  the 
parties. 

[1]  The  first  assignment  we  shall  notice  la 
that  the  court  erred  in  permitting  the  re- 
spcndent  to  amend  his  complaint  in  the  par- 
ticulars we  have  indicated  by  the  italics. 
The  allowance  of  the  amendment,  although 
irregular  as  to  time,  was  nevertheless  within 
the  sound  discretion  of  the  trial  court  A 
careful  inspection  of  the  whole  proceedings 
relating  to  the  amendment  bjoA  evidence  ad- 
duced in  support  there<tf  leads  os  to  the  con- 
clnsion  that  the  appellant  was  not  prejudic- 
ed thereby.  Neither  have  counsel  pointed 
oat  any  particular  reason  why  appellant  was 
prejudiced  thereby.  Of  course,  appellant 
nd^t  have  been  prejodloed  by  permitting  the 
Jury  to  find  it  guilty  of  the  n^Ugence  there- 
in alleged,  when,  as  a  matter  of  fact,  It  was 
not  so  guilty,  but  that  is  a  matter  which 
we  shall  consider  heveaftw.  This  aaalgn- 
ment,  therefore,  cannot  prevaiL 

It  is  next  urged  that  tlie  court  erred  In 
refoalng  to  grant  appdlant^s  motion  for  a 
directed  verdict,  tor  the  reasons:  (1)  That 
the  respondent  bad  ftiled  to  prove  that  the 
loss  and  damages  complained  of  were  caus- 
ed ttirongh  the  negligence  of  the  appellant; 
(2)  that  respondettt  had  failed  to  prove  any 
negligence  on  its  part ;  and  (3)  for  the  fur- 
ther reason  that  respondent  "was  goUty  of 
contributory  negligence  with  reference  to 
the  selectim  and  use  hy  his  wrlttra  assent 
of  the  car  *  *  •  and  failure  to  report  to 
the  agent  *  *  *  of  the  carrier  that  there 
were  not  othm  or  visible  detects  In  the  car." 

It}  la  this  connection  It  Is  Insisted  that 
tile  action  is  one  for  negligence,  and  b^ce 
the  burden  of  proof  was  upon  the  respondent, 
niat,  no  donbt.  Is  the  law,  and  the  case  was 
submitted  to  the  Jury  upon  that  theory. 

t>]  We  cannot,  within  reasonable  Umits, 
set  forth  the  evidence  produced  upon  the 
trial  relating  to  the  negligence,  and  It  must 
therefore  suffice  to  say  that,  In  our  Judg- 
ment, there  is  at  least  some  substantial  evi- 
dence in  support  of  every  element  of  negli- 
gence alleged  in  the  complaint  In  view  of 
that,  we  are  precluded  from  weighing  the 
evidence  or  from  passing  upon  the  effect  that 
U8P.-8 


should  be  given  to  any  particular  statements 
or  kind  of  evidence  produced  at  the  trial. 
AH  those  matters  were  for  the  Jury  to  pass 
on,  and  we  are  concluded  by  their  finding. 
The  evidence  being  sufficient  to  take  the  case 
to  the  jury,  the  motion  to  direct  a  verdict 
upon  the  two  first  grounds  was  properly  de- 
nied. We  shall  hereafter  refer  to  some  par- 
ticular portions  of  the  evidence  in  connection 
with  the  propositions  discussed. 

[4]  It  is  vigorously  ccmtended  that  under 
the  repeated  rulings  of  the  Supreme  Court 
of  the  United  States,  and  especially  as  those 
rulings  are  reflected  In  the  cases  of  Adams 
E:xpre6s  Go.  v.  Cronlnger,  226  U.  S.  401,  33 
Sup.  Ct  148,  67  L.  Ed.  314.  44  L.  R.  A.  (N.  S.) 
257",  Kansas  City  Southern  By.  Co.  v.  Car], 
227  U.  S.  630.  33  Sup.  Ct  301,  67  L.  Ed.  6S3, 
M.,  K.  ft  T.  Ry.  T.  Harrlman,  227  U.  S.  657, 
33  Sup.  Ct  307.  57  U  Ed.  600.  Boston  & 
Maine  B.  r.  Hooker,  233  U.  S.  07.  34  Sup. 
Ct  C26,  68  L  Ed.  86S.  L.  B.  A.  1015B. 
450,  and  in  the  very  recent  case  of  O.  S. 
L.  R,  Co.  V.  Homer,  235  U.  S.  603,  35  Sup. 
Ct  207,  50  L.  Ed.  429,  in  which  that  court 
reversed  the  case  of  Homer  v.  Railroad, 
42  Utah,  15,  128  Pac.  622,  the  court  erred 
in  not  granting  the  motion  for  the  rea- 
son we  have  quoted.  This  contention  Is  bas- 
ed upon  the  stipulations  contained  in  tbe 
blU  of  lading  which  is  tbe  receipt  or  bill  of 
lading  provided  for  in  the  amendment  made 
in  section  20  of  tbe  original  Interstate  Com- 
merce Act  and  which  amendment  Is  special- 
ly referred  to  in  the  case  of  Adams  Express 
Co.  V.  Cronlnger,  supra.  It  Is  there,  in  sub- 
stance, held  that  the  shipper  Is  bound  by 
the  provisions  or  stipulations  contained  In 
the. bill  of  lading.  The  provisions  or  stipu- 
lations In  the  bill  of  lading  Issued  to  r^ 
spondent  In  the  case  at  bar,  and  wblch  are 
relied  on  by  appellant  are  the  following: 

"It  Is  expressly  agreed  that  the  value  of  live 
stock  to  be  transported  under  this  contract  docs 
not  exceed  tbe  following  mentioned  sums,  to 
wit:  Horses,  ¥100.00  per  bead.  •  *  • 

"The  shipper  agrees  to  inspect  the  cars  In 
which  so  id  stock  is  to  be  transported  *  •  * 
and  satisfi^  lilmBelf  that  they  are  suliicient  and 
safe  and  in  proper  order  and  cooditiou,  and 
shall  report  to  toe  agent  or  employee  of  said 
carrier  any  visible  defects  tbereiu,  and  demand 
necessary  repairs  before  proceediag  to  occupy 
said  cars,  •  *  •  and  the  fact  of  his  loading 
said  stock  into  said  cars  shall  be  an  acknowl- 
edgment and  acceptance  by  him  of  the  siiHicIen 
cy  and  suitability  in  every  respect  of  said  cars; 

*  *  *  and  he  hereby  assumes  all  risk  of 

*  *  *  loss  or  damage  from  any  other  cause 
or  thing  not  resulting  from  the  willful  negli- 
gence of  the  carriers,  Uieir  officers,  agents,  or 
employes. 

"No  carrier  shall  be  liable  for  any  lots  or 
damage  to  said  stock  by  *  *  *  fire  *  •  • 
or  any  other  cause  not  direedy  the  result  of  gross 
negligence  on  the  part  of  said  carriers,  their 
agents  and  servants." 

There  was  a  further  provision  In  tbe  bill 
of  lading,  namely,  that  tbe  chattels  In  tbe 
car  with  the  four  horses,  as  counsel  for  ap- 
pellant puts  It  "were  shipped  under  a  de- 
clared valuation  of  $10  per  hundredweight" 
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The.  conrt  followed  the  llmltationa  of  value 
both  as  to  the  hones  and  the  other  goods 
as  requested  by  apstellant's  counael,  but  re- 
tufied  to  direct  the  Jury  as  requested  with 
regard  to  the  stipulatkm  In  the  bill  of  lad- 
ing referring  to  the  selection  and  the  de- 
fects of  the  f»r.  While  the  erldence  showed 
the  actual  value  of  the  horses  and  other  arti- 
cles destroyed  in  the  car  was  $3,643,  and 
that  the  weight  of  the  chattels  was  at  least 
21,060  pounds,  which  would  bare  amounted 
to  $2,010.60,  according  to  the  rate  stipulated 
in  the  bill  of  lading,  the  Jury  nevertheless 
only  allowed  respondoit  ^IfiOQ,  with  Intur- 
est.  as  before  stated. 

[S]  The  further  question, .  therefore,  Is: 
Did  the  court  err  in  not  directing  the  jury 
to  And  for  appellant  npoti  the  third  ground 
stated  In  the  motion  for  a  directed  verdict? 
We  remark  that  counsel  for  appellant  also 
raised  the  question  in  other  spedflc  requests 
to  charge,  but  it  Is  not  necessary  to  refer 
to  those. 

The  evidence  showed  that  the  car  In  ques- 
tion was  not  what  is  commonly  callejl  a  Uve 
stock  car,  but  that  it  was  an  ordinary  Closed 
freight  car;  that  respondent  Inspected  the 
car  at  Eaton,  Colo.,  before  loading  the  goods 
into  it;  that,  as  lie  testiHed,  the  only  defect 
he  discovered  was  that  a  pie«  of  board  was 
missing  or  had  been  broken  oft  at  the  low- 
er end  of  <me  of  the  car  doors;  that  he 
placed  a  board  t>ver  the  opening  and  placed 
a  range  or  stove  against  the  board  to  keep 
•It  In  place;  that  he  did  not  report  the  defect 
to  the  appellant's  agent  at  Eaton  or  to  any 
of  its  cthei  employ^  at  any  time.  The  evi- 
dence further  showed  that  after  the  car  had 
left  Eaton  and  waa  being  transported  by  ap- 
pellant one  Gardner  was  supposed  to  ride 
Id  the  car  and  look  after  tiie  horses,  but 
that  he,  without  the  knowledge  or  consent  of 
appellant's  trainmen,  surreptitiously  permit- 
ted one  Snell,  a  young  man,  to  ride  In  the 
car;  that  after  the  train  in  which  the  car 
was  being  transported  had  reached  a  certain 
station  In  Colorado  on  the  early  morning  of 
tlie  day  of  the  fire,  Snell  says  he  noticed  an 
opening  In  the  roof  of  the  car  about  1^ 
inches  wide  by  about  5  inches  long;  that  in 
guing  over  Sherman  hill  in  Wyoming  there 
are  many  curves  and  steep  grades,  and  for 
that  reason  the  trainmen  attached  a  second 
engine  to  the  train,  which  engine,  according 
to  respondent's  evidence,  was  placed  within 
three  or  four  car  lengths  from  the  car 
Lu  question,  while,  according  to  aj^Uaut's 
erldence,  it  was  at  least  nine  car  lengths 
from  said  car;  that  between  3  and  4  o'clock 
In  the  afternoon,  and  Just  before  the  Are 
started,  Snell  says^  while  riding  In  the  car, 
hn  heard  the  cinders  from  the  engine  strike 
the  roof  and  sides  of  the  car  in  large  quan- 
tities, and  that  In  a  short  time  thereafter 
he  noticed  smoke  issuing  from  a  point  be- 
tween the  piano  and  one  of  the  ranges  in 
the  car;  that  he  conld  not  get  at  the  point 


where  the  Ore  was,  and  therefore  took  a  bar 
and  pried  out  the  bottom  of  the  car  door, 
and,  OS  the  train  was  moving  very  slowly 
up  a  steep  grade,  he  alls^ted  from  the  car 
and  got  on  to  the  caboose  at  the  rear  of  tbe 
train  and  Informed  the  trainmen  and  Mr. 
Gardner  of  the  flre;  that  the  wind  at  the 
time  was  blowing  very  bard  from  the  north, 
and  nether  Mr.  Gardner  nor  the  trainmen 
were  able  to  put  out  tbe  flre  vrith  tlie  means 
at  their  command,  and  the  car,  with  all  its 
contents,  inclndlng  the  four  horses,  waa  de- 
stroyed. SneU  also  testified  that,  he  was  In 
the  car  alon^  and  tliat  he  did  not  smoke; 
that  there  was  no  flre  of  any  kind  in  or  near 
the  car,  except  the  fire  in  the  engine  and 
that  the  fire  did  not  originate  from  any* 
thing  that  was  in  the  car.  Appellant's  coun- 
sel contend  that,  under  the  undisputed  evl- 
dence,  it  was  made  to  appear  that  the  car 
was  defective  In  at  least  two  particulars, 
one  in  the  door,  and  the  other  in  the  roof. 
The  former  was  testified  to  by  respondent. 
Shay,  and  the  latter  by  SnelL  It  is  claimed 
that  it  was  tbe  duty  of  the  reqwndent  to 
report  the  defects  he  had  discovered,  and 
that  it  was  also  tbe  duty  of  Mr.  Snell  to  re- 
port the  one  he  bad  discovered,  and  that  be, 
for  that  purpose,  was  the  agent  of  respond- 
«it  Counsel  further  contend  that,  if  tbe 
fire  originated  from  tbe  engine  at  aU,  it  got 
into  tbe  car  by  reason  of  the  defects  therein 
as  disclosed  above^  which  defects  ^ould 
have  been  reported  by  respondent,  aud  in 
falling  to  do  that  he  cannot  recover  in  this 
action.  It  is  contended  tlmt  to  that  eltect 
are  the  decisions  referred  to  in  tbe  cases  we 
have  already  dted.  We  have  carefully  read 
and  considered  the  decisions  handed  down 
In  those  cases,  and  after  doing  so  we  confess 
our  Inability  to  thus  construe  them.  All 
that  was  before  tba  court  in  tlie  case  of 
Adams  Express  Ca  v.  Gnminger,  supra,  was 
whether  the  limitation  stated  in  the  shipping 
receipt  with  respect  to  tbe  value  of  tbe  Ar- 
ticle shipped  where  the  rate  charged  was 
based  upon  the  value  stated  in  such  receipt 
controlled,  or  whether  the  shipper  could 
recover  the  actual  value  of  the  article  lost 
while  In  transit,  which  was  greater  than  the 
value  stated  in  the  rectipt  In  that  case 
negligence  of  the  carrier  was  not  involved. 
It  was,  however,  also  held  In  that  case,  as 
It  has  often  been  held  that  the  common  car^ 
rier  cannot  exempt  himself  fnmi  liability 
for  his  own  negligoice.  Upon  that  question, 
tbe  court,  speaking  through  Mr.  Justice  Lur- 
ton,  says: 

"That  a  common  carrier  cannot  exempt  him- 
self from  liability  for  bis  own  negligence  or 
that  of  his  servants  is  elementary.  [Gitins 
case.]  The  rule  of  tbe  common  law  did  not  lim- 
it his  liability  to  loss  and  damage  due  to  his 
own  negliKence,  or  that  of  his  servants.  Thnt 
rule  went  beyond  this,  and  he  was  liable  for  any 
loss  or  damage  which  resulted  from  humiin 
agency,  or  any  cause  not  the  act  of  God  or  tbe 
public  enemy.  But  the  rigor  of  this  liabiliiy 
might  be  modified  throagh  any  fair,  reasonabl«>, 
and  just  agreement  witn  the  shipper  which  did 
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not  include  exemption  againat  tJie  negligence  of 
the  carrier  or  his  eervante,"   (Italics  odib.) 

Tlie  conrt  tben  bolda  that  to  limit  Iqr  om- 
tract  the  liability  to  tbe  valne  expressed  In 
the  Bblpi^nK  receipt  upon  whlcb  tbe  trans- 
portation or  cbaiKe  vaa  based  Is  not  con- 
tracting against  Uablli^  for  negUgraice.  The 
case  of  Kansas  City  Soutbem  Ry.  Go.  t. 
Carl,  supra.  Is  to  the  same  effect,  and  tbe  de- 
d8l<m  In  the  Cnmlnger  Case  Is  approved  and 
followed.  In  the  Carl  Case,  In  epeaking  of 
such  a  limitation.  It  Is  said: 

"Is  the  contract  here  Involved  one  for  exemp- 
tion from  liability  for  negligence,  and  therefore 
forbidden  ?  An  agreement  to  release  such  a 
carrier  for  part  of  a  loss  due  to  negligence  is 
no  more  vabd  than  one  whereby  there  is  com- 
plete exemption.  Neither  la  such  a  contract 
&DJ  more  vahd  becaaae  it  rests  upon  a  consid- 
eration than  if  it  is  without  consideration.  A 
declared  value  by  the  shipper  for  the  purpose 
of  determining  the  applicable  rate,  when  the 
rates  are  based  upon  valuation,  is  not  an  ex- 
emption from  any  part  of  its  statutory  or  com- 
mon-law liabiUty.^ 

It  was  thus  again  held  that  tbe  shipper 
was  bound  by  tbe  value  stated  in  tbe  bill  of 
lading.  In  tbe  case  of  Boston  &  Maine- S. 
Cbt  T.  Hoi^i;  and  In  O.  S.  I*  R.  Co.  t.  Hom- 
er, supra,  It  was  held,  however,  that  the 
limitation  <a  value  allies  as  against  n^ll- 
gence  of  the  carrier  and  that  of  bis  servants ; 
that  Is,  although  the  article  tbe  value  of 
which  is  limited  In  the  bill  of  lading  Is  lost 
or  destroyed  tbrongh  negligence  of  tbe  car- 
rier or  bis  servants,  the  sldpper  is,  never- 
tiKlesB.  limited  In  bto  recovery  to  tbe  value 
thus  stated.  In  the  prevailing  opinion  of  tbe 
case  last  cited  it  is,  however,  said  that  tbe 
decision  la  baaed  upon  tbe  Oroninger  and  tbe 
Carl  Ca^'  sutva.  Be  that  as  it  may,  we 
can  discover  noUilng  in  either  the  Honker 
Case  or  In  the  others  preceding  it  whereby 
a  common  carrier  may  avoid  liability  for 
negligence  excepting  to  tbe  extent  of  limit- 
ing his  liability  In  the  manner  and  upon  the 
grounds  stated  In  those  opinions.  Indeed, 
the  language  used  in  Hait  ▼.  Pennsylvania 
B.  Co.,  112  U.  8..  p.  340,  5  Sup.  Ct  106,  28 
L.  EU.  717.  is  again  quoted  and  approved  In 
the  Hotter  Case,  nam^,  "the  carrier  must 
respond  for  negligence  up  to  that  amount"; 
that  Is,  tbe  amount  or  value  of  the  article 
stated  in  tbe  Mil  of  lading  and  npim  which 
the  rate  or  charge  was  based.  While  thus  a 
common  carrier  may  by  c<mtract  limit  his 
liability  for  certain  purposes  even  as  against 
his  negligent  acts  or  the  negligent  acts  of  bis 
servants,  yet  it  is  not  the  law,  not  yet  at 
least,  that  he  may  by  contract  or  otherwise 
also  absolve  himself  from  all  the  duties 
which  the  law  imposes  upon  him  by  reason 
of  bis  calling  or  bnrincss.  To  the  effect  that 
he  may  not  are  all  the  authorities.  Railroad 
Co.  Lockwood,  17  WaU,  3G7,  21  L.  Ed.  027; 
Witting  T.  BaUroad  Co..  28  Mo.  App.  103; 
TTerre  H.  &  L.  R.  Ca  v.  Sherwood,  13(2  Ind. 
129.  SI  N.  B.  781,  17  L.  R.  A.  339.  32  Am. 
St  B^.  289^  Appellant  thus  having  receiv- 
ed the  full  benefit  even  as  against  its  neg- 


ligence of  the  stlpnlatlon  respecting  the  val- 
ue contained  in  the  bill  of  lading,  can  it  ask 
for  more? '  Can  It,  under  UAi  facts  and  clr- 
cnmatancea  of  this  case,  ahso  Insist  upon  the 
othnr  stlpulatioii  with  regard  to  the  alleged 
duty  of  inspecting  the  car  by  the  shipper? 
Assuming,  without  deciding,  that  the  car- 
rier, under  certain  conditions,  may  absolve 
himself  from  the  duty  of  Inspection  by  cast- 
ing that  duty  upon  tbe  shipper,  yet  la  that 
question  Involved  here?  We  think  not,  for 
the  following  reascms:  It  should  be  remem- 
bered that  tbe  only  defect  that  r^^iondent 
discovered  In  the  car  before  It  was  carried 
forward  In  the  train  was  the  defect  In  one 
of  the  car  doors  whlcb  be  closed  up  as  stat- 
ed by  blm.  Tbe  only  other  defect  discovered 
was  the  bole  In  the  roof,  which  was  discov- 
ered by  the  young  man  who  was  riding  In 
the  car,  as  stated  by  blm.  For  the  purpose 
of  this  decision  we  shall  also  assume  that  if 
It  was  the  duty  of  respondent  to  discover 
every  defect  mmtloned  in  the  bill  of  lad  big 
and  repwt  It,  and  that  it  was  also  the  duty 
of  the  young  man  riding  In  tbe  car  to  do  tbe 
same,  and  that  the  letter's  negligence,  if  It 
can  be  called  such,  is  the  negligence  of  re- 
spondent. Again,  assuming  that  it  was  the 
duty  of  tbe  shipper  to  search  tor  and  report 
defects,  yet  were  the  defects  In  question  here 
of  the  kind  and  -diaracter  referred  to  and 
contemplsted  In  the  bill  of  lading,  and,,  if 
they  were,  can  they,  or  ^ther  of  them,  be 
said  to  have  been  tbe  proximate  canse'of  the 
fire  which  destroyed  the  car  and  its  con- 
tents? It  seems  to  tia  that  the  defect  in 
question  really  bad  nottiliv  whatever  to  do 
with  causing  the  fire,  nor  are  they  such  as 
are  refored  to  In  the  blU  of  lading.  It  cer- 
tainly is  not  reasonable  to  assume  that  the 
defects  mentioned  In  tbe  bill  of  lading  re- 
fer to  any  possible  defwt  that  may  be  found 
In  a  car.  T^ie  duty  of  inspection  cast  apon 
the  shipper  as  expressed  in  the  bill  of  lading 
Is  that  be  shaU  "satls^  himself  that  tb«y 
[tbB  cars]  are  sufll^ent  and  safe  and  in  prop- 
er order  and  condition,''  and  If  be  foils  to  do 
that,  but  accepts  tbe  car  without  inspection, 
tben  the  accei^ance  by  him  shall  be  deemed 
an  "acknowledgment  *  *  *  of  tbe  snffl- 
fdoicy  and  suitability  In  every  respact  of 
•aid  cars."  We  think,  therefore,  that  the 
<HiIy  reasonable  conclusion  permissible  is  that 
tbe  defects  referred  to  in  the  bill  of  lading 
are  such  as  may  in  some  way  affect  tbe  safe- 
ly or  suitability  of  tbe  car  for  transporta- 
tion purposes.  Neither  do  we  think  that  the 
defects  there  mentioned  refer  to  such  as  car- 
only  become  dangerous  or  curative  by  rea- 
son of  some  snbsequmt  act  oi  negligence  of 
the  carrier.  In  this  case  the  evidence  is  to 
tbe  ^ect  that  tbe  tralnmm  placed  tbe  helper 
engine  within  three  or  four  car  lengtlu  from 
the  car  In  question,  ti^en.  under  tbe  rule  (tf 
the  conqnmyi  such  engine  ahonld  have  been 
placed  at  least  ten  car  lengths  therefrom. 
The  Jury  c6nld  thus  well  believe  Sndl's  tes- 
timony to  tbe  effei^  that  In  going  up  th« 
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hlll  tbe  helper  engine  cast  out  large  and  tm- 
u»tial  quantities  of  cinders.  They  could  fur- 
ther Infer  and  Ifelieve  froni  tbe  evidence  tbat 
some  of  those  cinders  were  ^live,  and  that 
one  or  more  fell  Into  the  car,  which  was 
only  a  short  distance  from  the  engine,  and 
set  the  Qre  in  question.  We  think  respond- 
ent n-as  not  required  to  anticipate  that  the 
trainmen  would  violate  tbe  rule  of  the  com- 
pi\uy  in  placing  the  helper  engine,  as  they 
did,  nor  did  be  have  to  anticipate  that  appel- 
lant would  be  negl^ent,  as  tbe  Jury  found  It 
was.  In  attaching  an  engine  tb^t  would  cast 
out  large  qnantltles  of  cinders.  In  other 
words,  we  are  of  the  opinion  tbat  a  shipper 
Is  not  required  to  anticipate  every  possible 
act  of  negligence  of  which  ttie  carrier  or  bis 
enploytSs  may  be  guilty  during  an  interstate 
trip  lusting  perhaps  several  days.  If  such 
is  tbe  law,  then  perhaps  tbe  respondent 
should  lose  not  only  about  one-half  tbe  val- 
ue of  his  goods,  as  be  must  do  by  tbe  con- 
tract of  shipment,  but  be  should  lose  their 
full  value.  We  do  not  think  that  sucb  is  the 
law,  or  ever  will  be  declared  to  be  tbe  law. 
At  all  events,  we  are  clearly  of  the  opinion 
tbat  tbe  Supreme  Court  of  tbe  United  States 
has  not  yet  so  held,  oi;  at  least  not  so  far  as 
we  know,  in  any  case  decided  by  that  court. 
Whenever  that  court  so  decides,  we  shall 
•cheerfully  follow  Its  deddons,  bat  until  then 
we  must  follow  the  law  as  we  understand  It 
to  be.  Moreover,  we  still  think  It  Is  tbe  duty 
of  the  carrier  to  provide  tbe  shipper  with 
cars  that  are  reasonably  safe  and  reasonably 
suited  and  adapted  for  tbe  use  or  purpose 
for  which  they  are  tendered,  to  him.  While 
It  may  be  true  that,  if  tbe  shipper  Inspects  a 
car  and  loads  bis  goods  into  It,  and  be  dis- 
covers a  defect  which  may  afTect  tbe  safety 
or  suitability  of  tbe  car  for  transportation 
purposes,  it  Is  his  duty  to  report  the  defect 
to  the  carrier,  and,  falling  to  do  so,  may, 
under  a  bill  of  lading  like  tbe  one  In  ques- 
tion, be  held  to  have  lost  bis  right  to  eom- 
ptain  of  that  particular  defect;  yet  where, 
as  here,  the  defect  can  only  become  operative 
in  case  of  the  subsequent  negligent  acts  of 
the  carrier  or  its  servants,  we  do  not  think 
the  shipper's  conduct  in  failing  to  report 
such  a  defect  under  such  circumstances  can 
have  any  effect  apon  bis  right  to  recover. 
We  therefore  hold  tbat  tbe  court  did  not  err 
in  refusing  to  direct  a  verdict  upon  the 
ground  Just  discussed. 

The  foregoing  also  disposes  of  a  number  of 
Instructions  given  by  tbe  court  In  wblt^  it 
proceeded  upon  tbe  theory  tbat  tbe  respond- 
ent's right  of  recovery  was  not  atfected  by 
the  defects  in  tbe  car  shown  In  the  evidence, 
and  aliio  of  a  number  of  appellant's  requests 
in  which  the  court  was  asked  to  charge  that 
the  defects,  under  the  circumstances  disclos- 
ed by  the  evidence,  prevented  a  recovery  on 
the  part  of  respondent 

IB]  It  Is  also  contended  tbat  tbe  court 
erred  in  submitting  the  case  to  tbe  Jury,  for 
the  reason  Uiat  appellant's  erldenoe  to  tbe 


efTect  that  the  helper  engine  which  It  was 
contended  by  respondent  set  flre  to  the  car 
In  question  was  equipped  with  proper  and 
suitable  appliances  for  arresting  sparks  and 
for  preventing  coals  and  fire  from  escap- 
ing therefrom,  and  which  evidence,  It  is  con- 
tended, was  not  disputed  by  respondent,  and 
was  therefore  conclusive  upon  tbe  question 
of  appellant's  negligence ;  tbat  Is.  appellant 
bad  conclusively  met  and  overcome  respond- 
ent's  prima  fade  case  of  negligence  l%e 
authorities  are  not  in  harmony  with  r^ard 
to  the  right  of  a  court  to  take  tlie  case  from 
the  Jury  under  such  drcnmstances.  In  this 
case,  however,  there  was  another  and  lnd» 
pendent  etement  alleged,  wbidi.  It  Is  con- 
tended, constituted  negligence,  nam^,  the 
placing  of  tbe  helper  engine,  according  to  re- 
spand»t^  eTldence*  mncb  nearer  to  the  car 
In  question  Uian  by  tbe  rule  of  tbe  company 
It  dunild  have  been  idaced.  The  evidence  of 
Budk  a  rule  was  not  disputed.  Indeed,  the 
trainmen  admitted  tbat  siudi  a  rule  existed. 
Then  are  many  cases,  howerer,  tbat  ta<Ad 
tba^  altbougli  tbe  eridenee  on  tbe  part  oC 
the  carrier  that  bis  oiglne  was  properly 
equipped  and  was  in  good  mder  la  not  dis- 
puted, tbe  questtoa  negligence  upon  the 
whole  evidence  Is  nerertbtiess  tor  the  Jury. 
See  Great  Nfntbem  By.  Co.  t.  Coats,  63  C  C. 
A.  882.  116  Fed.  4B2,  vrben  tbe  qnesUon  Is 
tborougbly  considered  and  discussed;  Con- 
tinental Ins.  Go.  T.  Chicago  M.  W.  By.  Co., 
97  Minn.  467.  lOT  N.  W.  648.  0  U  B.  A.  (N. 
S.)  9ft.  In  those  cases  numerous  cases  on 
botb  sides  of  tbe  controversy  are  dted.  We 
think  tbe  question  of  negligence,  upon  tb» 
whole  record  was  for  the  Jury. 

Neither  can  tbe  cases  of  Gfaristensen  v. 
Railroad  Co.,  35  Utah,  137,  99  Pac.  67ft,  20 
U  R,  A.  (N.  S.)  255,  18  Ann.  Cas.  1159,  and 
BIcbards  v.  Ballroad  Co.,  41  Utah.  99,  123 
Pac.  933,  have  controlling  Influence  here.  A 
mere  cursory  reading  of  the  two  cases  wlU 
at  once  disclose  tbat  tbe  prindple  wtdcb  coa- 
troUed  there  Is  not  ai^licable  here. 

[7]  Finally,  it  Is  insisted  tbat  tbe  respond- 
ent violated  the  law  in  transporting  explo- 
sives In  the  car  wbldi  was  burned,  and  for 
that  reason  cannot  recover.  The  evidence 
showed  that  Mr.  Gardner  owned  a  Colt's  re- 
volver and  a  shotgun;  tbat  tbe  revolver  and 
shotgun  were  In  tbe  car,  and  that  Oardner 
had  placed  some  cartridges  in  the  oven  of 
one  of  the  stoves,  the  numt>er  he  did  not 
remember,  but  said  perhaps  not  less  than 
10  and  certainly  not  more  than  50.  There 
may  also  have  been,  he  said,  a  few  loaded 
shells  for  the  shotgun.  Now,  to  our  minds 
it  is  too  plain  to  require  argument  tliat  the 
placing  of  these  articles  In  the  car  In  the 
manner  It  was  done  did  not  violate  the  law 
prohibiting  the  shipment  of  explosives  and 
other  dangerous  artides,  and  the  further 
claim  that  those  cartridges  prevented  the 
trainmen  from  controlling  the  Cre  was  all 
threshed  out  before  the  Jury,  and  they  pass- 
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ed  npon  that  matter  wblcb  Is  concluslTe  np- 
OD  us. 

Upon  the  whole  record,  therefore,  we  think 
the  court  committed  no  error  aflfecting  the 
Eubstantlat  rights  of  appellant  We  feel  less 
hesitancy  Id  declaring  that  result,  for  the 
reason  that,  If  our  conclusions  are  erroneous 
with  respect  to  any  question  which  arises 
under  the  Interstate  Commerce  Act,  appel- 
lant may  have  the  error  corrected  by  tak- 
ing the  case  to  the  Supreme  Court  of  the 
United  States. 

For  the  reasons  stated,  the  Ju^^ment  Is  af> 
firmed,  with  costs  to  respondent 

SIBACP,  a  J.,  and  McGARTX,  concur. 


m  Or.  WS) 

NORTHERN  BREWERY  00.  PRINCESS 
HOTEL  et  at* 

(Supreme  Court  of  Oregon.    Nor.  23,  191B.) 

1.  Receitebs  «»81— Natubb  or  Officeb. 

A  recvh  vr  is  a  minititerial  officer  of  the 
court  of  equity  which  appoints  bim»  presumed 
to  be  indifferent  to  the  parties  of  the  suit,  and 
holdiog  tbe  property  for  sH  parties  interested; 
hifl  title  and  possession  being  tliat  of  the  court 
lEd.  Note.— For  other  cases,  we  Receivers, 
Cent  Dig.  f  150;  Dec.  Dig.  «=>81.] 

2.  Landlord  ard  TkHANT  «=>130— Covk- 
iiANT»-4juneT  Ekjoyhsmi. 

In  case  of  a  demi^  a  covenant  of  quiet  en- 
jojrment  is  implied  for  from  the  fact  of  tbe  let- 
ting, it  will  be  presumed  tliat  tbe  lamllurd  had 
tbe  right  to  lease,  and  tliat  he  agreed  to  protect 
the  lessee  against  evictioDt  either  by  title  para- 
mount or  bu  own  acts. 

_|lCd.  Aote.— For  other  cases,  see  Landlord  and 
Cent  I>ig.  H  470-181 ;  Dec:  Dig.  «s» 

3.  1,andlord  Airn  Tenant  4=s>130  —  Cote- 
hants  Runhinq  with  Land  ~  Implied 
covknants. 

The  implied  covenant  of  quiet  enjoyment 
arisittj^  in  uu»e  uf  a  leatte  is  not  in  violation  of 
L.  O.  I*  S  7105,  declaring  that  do  covenant 
shall  be  implied  m  any  conveyance  of  real  es- 
tate, for  a  lease  of  land  is  not  a  conveyance. 

[Kd.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  H  470-481 ;  Dec.  Dig. 
V='130.1 

4  Landlobd  and  Tenant  «=s>190— LiiABX]> 
rrr  roe  it  est— Eviction  by  Ubceiver. 
Where,  at  the  suit  of  the  landlord,  the  ten- 
ant was  evicted,  and  a  receiver,  appointed  by 
the  court,  took  possession  of  tbe  premises,  the 
tenant's  liability  for  rent  tlien  ceased,  and  the 
landlord  cuuld,  on  foreclosure  of  a  chattel  mort- 
gage to  8e<  ure  the  rent  recover  only  that  al- 
ready accrued. 

[Ed.  Note.— For  other  cases,  see  landlord  and 
^aant  Cent  Dig.  H  76fi-709;  Dec.  Dig.  «=» 

5.  Chattkl  HcnTOAQES  ^»26S  ~- Fobeclo- 

B17RB— SAUa 

Where  personal  property,  subject  to  a 
mortgase  to  secure  rent  was  sold  by  a  receiv- 
er under  foreclosure  and  bid  in  by  the  lessor 
at  the  fnll  amount  of  the  mortgage,  which  ex- 
ceeded the  amount  of  the  rent  due,  the  lessor 
ts  liable  to  a  subsequent  chattel  mortgagee  for 
the  overplus,  and  tbe  sale  will  not  in  an  anal- 
ogy to  sales  of  real  property,  be  set  aside  on 
the  ground  that  the  purchase  price  exceeded  the 


value  of  tbe  goods,  for  sales  of  personalty  are 
not  ordinarily  subject  to  redemption. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {§  545-547;   Dec  Dig.  «=» 

e.  Receivers  «=s»137— SALm—CovmBHATioN. 

A  receiver  being  a  ministerial  officer,  his 
sale  of  mortgaged  personalty  must  be  coufinnel 
by  the  court  in  order  to  he  valid. 

fRd.  Note.— Fnr  other  caaes.  see  Rerelvera, 
Cent  Dig.  {8  23»-242 ;  Dec.  Dig.  «=9l3T.] 

7.  Chattel  Moktgaoes  «s>20&— Riorts  or 

MORTOAGEE. 

.^yhere  a  note  secured  by  chattel  mortgage 
provided  for  attorney's  few  m  case  of  suit  for 
collection,  an  attorney's  fee  allowed  the  holder 
cannot  be  recovered  from  one  liable  because  hav- 
mg  obtained  property  aubject  to  the  chattel 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
KasM,  Cent  Dig.  H  54^-547;  Dec  Dig. 

Harris,  J.,  dissenting  In  part 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  W.  N.  Gatens,  Judge. 

Suit  ol  Northern  Brewery  Company,  a 
corporation,  against  the  Princess  Hotel,  a 
corporation,  and  others  and  T.  G.  Anderson. 
From  the  decree,  the  UtUet  anpeahi  Mod- 
ified. 

This  Is  a  suit  to  foreclose  a  chattel  mort- 
gage. The  plaintiff,  the  Korthem  Brewery 
Company,  a  corporation,  having  the  light  to 
the  possession  in  Portland,  Or.,  oC  a  fonr- 
story  btillding  with  a  basemen^  leased  the 
premises  to  the  def^dant,  the  Princess  Ho- 
tel, a  corporation,  at  a  monthly  rental  of 
$000,  commencing  March  1,  lOOD.  9025  be* 
ginning  two  years  thereafter,  and  |0B0  for 
the  remainder  of  the  term,  or  fM  six  years, 
to  end  AprU  22,  1917,  the  several  Install- 
ments payable  in  advance  on  the  first  of 
each  mmith.  The  lease  provided  Inter  alia 
that  If  the  Teat  should  be  in  arrears  for  the 
space  ot  15  days,  the  plaintiff  m^ht,  at  any 
time  thereafter  and  while  the  defaalt  con- 
tinned,  enttf  nptm  the  premises,  rei>ossees 
the  same  as  of  its  former  estate  and  expel 
the  lessee  and  those  claiming  under  it  The 
Princess  Hotel,  to  guarantee  the  payment 
of  a  part  of  the  rent,  aecated  to  the  plain- 
tiff its  promLssory  note  for  ?5,000,  payable 
on  demand,  stipulating  to  pay,  in  case  suit 
or  action  were  Instituted  to  collect  the  note 
or  any  part  thereof,  such  additional  sum  as 
the  court  might  adjudge  reasonable  for  at- 
torney's fees.  In  order  to  secure  the  pay- 
ment of  the  note,  the  lessee  also  executed  to 
the  plaintiff  a  chattel  mortgage  of  all  the 
furniture,  beds,  bedding,  carpets,  etc,  used 
tn  rooms  numbered  201  to  427  Inclusive,  in 
the  building.  This  mortgage  was  duly  re- 
corded In  Multnomah  county.  The  Princess 
Hotel,  prior  to  January  9,  1912,  sublet  the 
building  and  sold  the  mortgaged  personal 
property  therein  to  the  defendant  W.  W. 
Wyatt,  who  on  that  day  gave  to  the  defend- 
ant J.  R.  Prigmore  a  promi^ry  note  for 
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92^S0,  with  7  per  cent  Interest  per  annum 
payable  monthly,  and  also  stipulated  to  pay 
at  the  same  times  9100  tm  account  ci  the 
principal,  the  first  partial  payment  matnz^ 
Ing  April  1,  1912.  That  note  proTlded,  "if 
any  of  said  Installments  are  not  so  paid,  the 
whole  of  said  principal  sum  and  interrat 
to  become  Immediately  due  and  collectible," 
and  further  stipulated  that  in  case  suit  or 
action  were  Instituted  to  collect  the  sum 
dne  or  any  part  thereof  the  maker  would 
pay  such  additional  sum  as  the  court  might 
adjudge  reasonable  as  attorney's  fees.  To 
secure  the  payment  of  that  note  the  maker, 
on  January  9,  1912,  executed  to  the  payee 
a  chattel  mortgage  on  all  the  fprnlture,  fix- 
tures, kitchen  ntraiBlls,  dishes,  dlrerware, 
beds,  table,  and  other  linen^  and  everything 
contained  In  the  building,  which  mortgage 
was  duly  recorded  In  that  county.  Prig- 
.more  sold  and  assigned  the  latter  note  and 
mortgage  to  the  defendant  W.  P.  O.  Thadier, 
who  also  sold  and  assigned  the  same  to  the 
defendant  E.  F.  Younger.  Wyatt  on  August 
1,  1912,  failed  to  pay  the  Installment  matur- 
ing at  that  time  upon  the  note,  whereupon 
Younger  duly  presented  It  to  him  for  pay- 
ment, and  up<Hi  a  refusal  thereof  gave  to  the 
indorsers,  Prlgmore  and  Thacher,  notice  of 
the  default  Thereafter  It  was  mutually 
agreed  by  the  maker,  Indorsers,  and  holder 
of  the  $2,250  note  to  d^er  the  August  in- 
stallment until  September  1,  1912,  when  the 
stipulated  payments  were  resumed.  Younger 
on  November  15,  1912,  sold  and  assigned 
that  note  and  mortgage  to  the  defendant 
T.  G.  Anderson,  and  the  defendant  T.  J, 
Ward,  doing  business  as  the  partners  Ward 
&  Younger,  joined  In  the  Indorsement  of  the 
note  In  order  to  lend  credit  theretoi  Wyatt 
prior  to  January  1.  1913,  sold  his  interest 
in  the  mortgaged  property,  and  assigned  the 
lease  of  the  building  to  the  defendant  Gard- 
ner F.  ElUott  who  thereupon  took  possessioa 
of  the  premises.  Anderson,  also  prior  to 
January  l,  1913,  sold  and  assigned  the  note 
last  mentioned,  and  the  mortgage  given  to 
secure  the  payment  thereof,  to  the  defendant 
B.  Lee  Paget,  waiving  demand  and  notice 
of  nonpayment  the  amount  of  that  note  on 
December  1,  1912,  being  $1,450.  The  Install- 
ment of  $100  and  the  interest  on  $1,450,  the 
remainder  of  the  smaller  note,  at  7  per  cent 
per  annum  for  one  month,  which  matured 
January  1,  1913,  were  not  then  paid,  but 
that  day  being  a  nonjudicial  period  of  time, 
Paget,  the  holder  of  the  note,  did  not  at- 
tempt to  present  it  for  payment  nntil  the 
.  next  day,  when  he  was  unable  to  find  Wyatt 
the  maker.  Paget  however,  on  February 
10,  1913,  gave  written  notice  to  Anderson, 
Prigmore,  Thacher,  Younger,  and  Ward  & 
Younger  tliat  Wyatt's  promissory  note,  dated 
January  0,  1912,  and  bearing  their  indorse- 
ments, was  delinquent  two  monthly  install- 
nieuts,  and  Inasmodi  as  he  could  not  make 
such  collection*  he  called  upon  them  tor  ttie 


payment  th^eol  At  the  same  time  Ander- 
son salt  a  like  writtm  notice  to  each  at  the 
{wior  indorsers  of  the  note.  Paget  im  March 
1,  1013.  finally  found  Wyatt  and  made  a 
written  demand  of  1dm  to  pay  the  note,  and 
upon  tiie  maker's  Inability  to  comply  there- 
with he  also  gave  another  written  notice 
to  eadi  of  the  indorsers  of  the  presentment 
and  default  Paget  on  April  1,  1913.  helier- 
ing  the  stipulation  contained  in  the  note, 
providing  for  accelerating  the  maturity 
therec^  was  optional,  again  presented  the 
n^otlable  instrum«it  to  Wyatt  declared  to 
him  the  amount  thereof  then  wholly  to  be 
doe  and  dmanded  Oie  payment  of  that  som, 
but  falling  to  obtain  any  part  thereof,  he 
again  gave  written  notice  to  all  the  indorsers 
that  demand  bad  been  made  and  payment 
refused. 

This  suit  was  commenced  April  18,  1913. 
The  complaint  sets  forth  the  facts  her^n- 
before  stated,  relating  to  the  making  of  the 
original  lease,  the  giving  of  the  promissory 
note  for  $5,000,  and  the  execution  of  the 
chattel  mortgage  to  secure  the  payment 
thereof,  and  also  alleges  that  with  the  rent 
for  that  month,  payable  in  advance,  there 
was  th&i  due  the  plalntiS  $3,000,  that  de- 
mand therefor  had  been  made  upon  the  Prin- 
cess Hotel  and  upon  Gardner  F.  Elliott  the 
tenant  In  possession  of  the  premises,  and  that 
each  had  refused  to  pay  any  part  thereof. 
It  is  further  averred  that  $300  is  a  reason- 
able sum  as  attorney's  fees,  specified  In  the 
note,  and  that  it  was  necessary  that  a  receiv- 
er should  be  appointed  to  care  for  and  pro- 
tect the  building,  the  mortgaged  property, 
and  the  hotel  business  pending  the  litigation. 
The  court  on  April  28,  1913,  with  the  con- 
sent of  Anderson,  Paget  and  Thacher,  but 
not  with  the  approbation  of  Elliott,  appoint- 
ed Paul  Dauscbel,  the  plaintiff's  treasurer, 
receiver,  directed  him  to  take  possession  of 
the  building  and  mortgaged  property,  contin- 
ue the  business,  and,  until  further  ordered, 
to  account  for  the  proceeds  thereof.  Paget 
in  April,  1913,  assigned  the  ^2,250  note  and 
mortgage  to  Anderson,  who  did  not  give  any 
money  therefor,  but  agreed  that  within  a 
reasonable  time  he  would  pay  a  sum  equal 
to  the  amount  of  the  note.  The  answer  of 
the  defendant  Anderson,  after  denying  some 
of  the  averments  of  the  complaint,  alleged, 
for  a  further  defense  and  by  way  of  cross- 
bill, the  facts  with  respect  to  the  smaller 
note  and  mortgage  as  hereinbefore  set  fortJi, 
stating  there  was  due  ou  that  instnimoit 
$1,450,  with  Interest  at  7  per  cent  per  annum 
from  December  1,  1912,  and  that  $300  was 
a  reasonable  sum  as  attorney's  fees  as  stipu- 
lated for  in  that  note.  The  prayer  is  for 
the  foreclosure  ot  the  chattel  mortgage  and 
a  sale  of  the  property  specified  therein. 

The  separate  answers  of  the  defendants 
Younger  and  Ward  &  Younger,  of  Thacher, 
and  ot  the  American  Surety  Company,  a  cor- 
poration, need  not  be  refened  to,  as  the  de> 
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feoses  tbns  Interposed  are  deemed  Immate- 
rial to  any  question  to  be  considered  herein. 
The  defendants  the  Princess  Hotel,  Elliott 
and  Wyatt,  though  each  was  duly  served 
with  process,  failed  to  appear  or  answer. 
The  averments  of  new  matter  In  the  several 
answers  were  put  in  issue  by  replies,  and, 
the  cause  having  been  tried,  a  decree  was 
rendered  February  6,  1914,  awarding  the 
plaintiff  f5,000,  the  principal  of  the  note, 
since  the  rent  then  due  it  exceeded  that  sum, 
and  $300  as  attorney's  fees,  and  command- 
ing that  the  mortgage  given  to  secure  the 
payment  of  that  note  be  foreclosed,  and  the 
personal  property  described  therein  be  sold, 
as  npon  execution,  and  the  proceeds  arising 
from  the  sale  be  applied  to  the  satisfaction  of 
the  sums  awarded  the  plaintiff,  and  if  any 
surplus  remained,  It  be  paid  over  to  the  Prin- 
cess Hotel,  the  mortgagor,  but  if  any  defl- 
dency  remained,  that  the  plaintiff  have  a 
decree  therefor  over  against  the  latter  de- 
fradant.  It  was  further  decreed  that  the 
cross-bill  of  Anderson  be  dismissed  as  against 
Prigmorev  Thacber,  Yonnger,  and  Ward  ft 
Younger,  and  that  they  recover  from  him 
their  costs  and  dl^ursen;ient£.  Another  de- 
cree was  signed  February  18,  wherein 
the  personal  property  was  described  as  in 
the  first  chattel  mortgage,  but  in  all  other 
respects  no  Important  modifloitton  was  made 
in  the  preceding  decreew  Based  upm  these 
de<7ee8  the  p^sonal  property  bo  described 
was  sold  to  the  lOaintUr  for  the  sum  of  $5.- 
000.  A  nnnc  pro  tunc  decree  was  also  made 
Aprn  4,  1914,  as  of  February  6tJl  of  that 
year,  the  time  the  original  decree  was  gl^' 
en,  awarding  Anderson  a  recovery  against 
Wyatt,  the  maker  of  the  smaller  note,  and 
Elliott  his  successor  In  Interest,  of  $1,46(^ 
vrifh  intoest  at  7  per  cent  per  annum  from 
Deeemb»  1,  1912,  and  the  further  sum 
¥150  as  attorney's  fees,  and  decreeing  a  fore- 
closure of  the  diattel  mortgage  eXvm  to  se- 
cure the  payment  of  that  note,  j^vidlng, 
bowever,  that  such  modification  ot  the  origi- 
nal decree  should  not  affect  any  prior  pro- 
ceedings had  thereunder,  exc^t  as  to  the 
application  of  the  funds  derived  from  the 
sale  of  the  personal  property,  in  the  event 
any  snm  remained  of  the  proceeds  after,  pay- 
ing the  plaintiff's  award.  From  this  decree 
the  defendant  Anderson  appeals. 

V.  A.  Oom,  of  Pfffttand  (Millar  Murdoch, 
of  Portland,  on  the  brief),  for  apt>^ant 
Cbas.  J.  Swindells,  of  Porttond  (M<^eDamln 
&  Swindells,  of  ^ntland,  on  the  brief),  for 
respondents  Frigmore  and  Thacher.  Rich* 
ard  Sleight,  of  Portland  (Stapleton  ft  Slet^t, 
of  Portland,  on  the  brieQ,  for  respondent 
Northern  Brewery  Go.  F.  E.  Grlgsby,  of 
Portland  (Tucker  ft  Bowe.  of  Portland,  on 
the  brief),  for  respondent  Ward  ft  Younger. 
KoUock  ft  Zollinger,  of  Portlandt  for  le- 
iipondent  American  Snret;  Co, 


00.  T.  PRINCESS  HOTEL  3d 

MOORE,  C.  J.  (after  stating  the  facts  as 
above).  [1]  It  is  contended  by  appellant's 
counsel  that  when  the  plaintiff's  agent  was 
api>olnted  receiver  and  took  possession  of 
the  leased  premises,  thereby  ousting  the  ten- 
ant, the  landlord  was  restored  to  its  original 
estate,  and,  this  being  so,  no  charge  In  ex- 
cess of  $3,000,  the  amount  of  rent  In  ar- 
rears when  this  suit  was  commenced,  could 
legally  have  been  Impressed  on  the  mort- 
gaged personal  property,  and  an  error  was 
committed  in  decreeing  a  recovery  of  $5,000, 
the  face  value  of  the  larger  note  It  Is  in- 
sisted by  plaintiff's  counsel,  however,  that 
since  the  receiver  was  appointed  with  the 
appellant's  consent,  the  rule  invoked  by  him 
is  not  applicable  herein.  It  will  be  remem- 
bered that  the  defendant  Gardner  F.  Elliott 
was  the  tenant  in  possession  of  the  leased 
premises,  April  18,  1913,  when  this  suit  was 
commenced,  and  that  he  did  not  acquiesce  in 
the  appointment  of  the  receiver.  A  receiver 
la  a  ministerial  officer  of  the  court  of  equity 
which  appoints  him.  He  is  presumed  to  be 
Indifferent  as  between  the  parties  to  the 
suit,  and  holds  the  property  committed  to 
him  in  trust  for  all  the  parties  Interested 
therein;  his  title  and  possession  being  that 
of  the  court  State  v.  Norfolk,  etc.,  B.  Ca* 
152  N.  C.  785,  67  S.  E.  42,  26  L.  A.  (N. 
8.)  710,  21  Ann.  Cas.  692. 

"Hie  general  principle,  very  well  settled  in 
the  books,"  says  Mr.  Chief  Justice  Winslow  in 
Bartelt  v.  Simth,  145  Wis.  81,  120  N,  W.  782. 
Ann.  Cas.  1912A,  11^,  1197,  "is  that  a  party 
to  the  cause  will  not  ordinarily  be  appointed  re- 
ceiver unless  both  parties  consent,  or  there  are 
special  circumstances  present  which  make  such 
an  appointment  cleariy  for  the  best  interest  of 
all  concerned.  Hie  reason  is  that  the  receiver 
is  an  officer  of  court,  whose  business  It  is  to 
administer  his  troet  impartially  for  the  benefit 
of  all  concerned,  and  hence  he  should  have  do 
special  interests  which  might  influence  him  in 
bis  conduct  of  the  trust  in  matters  where  bis 
interests  and  the  interest  of  any  party  to  the 
action  may  clash."  ' 

The  plaintiff  herein,  being  a  corporation, 
could  act  only  by  Its  agents,  one  of  whom 
was  Paul  Dauschel,  Its  treasurer.  Though 
the  defendants  Anderson,  Paget,  and  Thach- 
er consented  to  the  appointment  ol  a  receiv- 
er, it  cannot  be  said,  from  an  Inspection  of 
the  transcript  before  us,  that  they  acqui- 
esced in  Dauschel's  selection,  or  waived  any 
objection  they  might  have  had  against  him 
by  reason  of  bis  interest  In  the  subject-mat^ 
ter  of  the  suit  as  the  plaintlfTs  r^resoita- 
tive. 

[2,  3]  The  lease  under  which  Elliott  held 
possession  of  the  building  until  he  was  evicts 
ed  by  the  recover,  pursuant  to  the  order  of 
the  court,  is  not  before  us,  and  hence  It  can- 
not be  stated  with  certainty  that  the  demise 
contained  any  express  covenants  on  the  part 
of  the  lessor.  A  text-writer.  In  discussing 
this  subject,  remarks; 

"It  is  immaterial  in  all  cases  whether  or  not 
a  lease  contains  an  express  covenant  of  quiet 
enjoyment  so  tar  as  the  rights  of  the  tenant  axe 
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concerned.  For  a  coveoftnt  of  qniet  enjoyment 
la  implied  In  every  lease  for  a  term,  bj  what- 
ever form  of  words  the  lease  ia  created.  In  oth- 
er words,  from  the  fact  of  the  letting  together 
with  the  ectir  by  the  tenant  into  possession 
with  the  consent  of  the  lessor,  it  wUl  be  implied 
or  presumed,  not  onlj  that  uie  landlord  had  a 
right  to  lease,  but  that  he  covenanted  to  secure 
the  l(>88ee  against  eviction  by  a  paramount  title, 
us  well  as  against  bis  own  acts,  which  would 
destroy  tlie  beneficial  enjoyment  which  the  lea- 
see expects  to  have  of  the  demised  premises."  2 
Underbill,  Landlord  &  Tenant,  S  427. 

The  legal  principle  Uina  asserted  does  not 
CfrdtraTene  the  proTision  of  oar  statute  that 
no  covenant  diall  be  Implied  In  any  convey- 
ance of  real  estate  (L.  O.  I*  I  7105),  for  a 
lease  of  land  Is  not  a  conre^nce  witbln  the 
meaning  of  this  section,  and  hence  erery 
demise,  unless  expressly  negative  words  are 
contained  therein,  embraces  an  implied  cot&- 
nant  that  the  lessor  will  protect  the  lessee  In 
the  quiet  enjoymoit  for  the  term  of  the 
lease.  Edvrards  t.  Perkins,  7  Or.  149. 

[4]  When  Elliott,  the  tenant  in  possession 
of  the  building,  was  evicted  by  the  receiver, 
pursuant  to  the  order  of  the  court,  the  con- 
sideration for  the  payment  of  any  rent  there- 
after accruing,  as  long  as  the  possession  of 
the  premises  was  withheld  from  him,  failed. 
Osmera  v.  Furey,  32  Mont  581,  590,  81  Pac, 
345.  In  such  case  he  was  not  liable  for  the 
rent  during  that  time.  Mariner  v.  Chamber- 
lain, 21  Wla  253,  256.  In  that  case  Downer, 
J.,  speaking  for  the  court,  said: 

"The  order  of  a  coart  of  eqaity  anpointlng  a 
receiver  and  reQuiring  a  tenant  to  deliver  pos- 
session to  him,  when  ne  takes  possession  under 
it,  as  effectually  ousts  the  tenant  during  the 
possession  of  the  receiver  as  the  execution  of  a 
writ  of  possession  on  a  judgment  at  law ;  and 
the  same  elEFect  must  be  given  to  it  aa  a  protec- 
tion or  defense  to  the  tenant  in  an  action  by  his 
landlord  for  rent  accruing  during  auch  posses- 
non  of  tiie  reGeiver." 

In  Tuen  Suey  t.  Fleshman,  65  Or.  606, 
133  Paa  803.  Ann.  Gas.  1915A,  1072,  It  was 
ruled  that  the  election  of  the  lessor  to  ter- 
minate a  lease  £or  the  nonpayment  of  rent, 
and  to  ^ect  the  lessee,  put  an  end  to  the 
term  so  as  to  release  the  tenant  from  liabil- 
ity for'  rent  not  due  when  be  ms  ousted. 
Analogous  to  the  principle  invoked  In  the 
case  at  bar.  It  has  been  held  that  a  receiver 
of  a  decedeot's  estate,  who  takes  posse»> 
sion  of  real  property  under  a  lease  to  the,  de- 
ceased, becomes  liable  but  not  personally, 
for  the  rent  of  the  premises,  which  compen- 
sation for  such  use  must  be  paid  out  of  any 
funds  lawfully  coming  to  his  hands.  2  Un- 
derhtll,  Landlord  A  Tenant,  {  666.  The 
tenant  herein  having  been  evicted,  no  charge 
for  rent  subsequently  accruing  could  have 
been  legally  Impressed  by  the  receiver  upon 
the  personal  property  described  In  the  sec- 
ond chattel  mortgage  so  as  to  augment  the 
amount  due  when  possession  was  taken. 
The  sum  of  $3,000,  so  due  at  that  time,  lim- 
its the  plaintiff's  recovery  as  against  Elliott 
the  evicted  tenant  and  Anderson  the  holder 
of  tils  chattel  mortgage 


[1-7]  It  is  argued  by  plaintifTs  counsel 
that  though  the  mortgaged  property  at  the 
sale  thereof  was  bought  by  their  client  for 
$5,000,  such  purchase  price  exceeded  the 
worth  of  the  goods  by  $2,000,  and,  this  being 
so,  the  sale  should  be  set  aside  ajid  a  resale 
of  the  personal  property  decreed.  If  the 
sale  had  been  of  real  estate,  which  Is  subject 
to  redemption,  a  reason  might  be  given  for 
bidding  the  full  sum  awarded  by  the  decree. 
A  sale  of  personal  property  under  an  ^e- 
cutlon,  or  pursuant  to  a  decree,  generally 
transfers  the  legal  title,  and  no  redemptl<Hi 
is  allowed  by  law.  A  receiver  being  a  minis- 
terial officer,  sales  of  property  conducted  by 
him  are  In  effect  made  by  the  court,  and 
must  be  confirmed  by  tt  In  order  to  be  valid. 
In  the  case  at  bar,  if  the  furniture,  eta, 
had  been  bid  in  for  an  insufficient  considera- 
tion, the  sale  might  thus  have  been  set  aside, 
to  avoid  which  it  is  reasonable  to  infer  that 
the  plaintiff  bid  for  the  property  nothing 
more  than  its  reasonable  value.  Anderson 
is  therefore  entitled  to  recover  of  the  plain- 
tiff $1,460,  with  interest  thereon  from  De- 
cember 1,  1912,  at  the  rate  of  7  per  cent,  per 
annum.  Ihe  attorney's  fee  of  $150,  allowed 
him  upon  the  foreclosure  of  his  mortgage^ 
should  not  be  recovered  from  the  plalntU^ 
since  it  was  not  responsible  for  the  payment 
of  his  promissory  note,  and  is  not  held  lia- 
ble therefor  only  on  the  grotmd  that  it  haa 
obtained  property  upon  which  that  defend- 
ant had  a  right  to  rely  for  security. 

The  conclusion  thus  reached  renders  it 
unnecessary  to  consider  whether  or  not  the 
Indorsers  of  the  note  held  by  Anderson  are 
liable  for  the  payment  thereof. 

The  decree  vrlU  therefore  be  modified  In 
accordance  with  the  view  here  expressed, 
and  no  disposition  of  the  surplus  of  $2,000, 
it  any  remain  after  dischar^g  Anderson's 
demand,  will  be  made,  since  the  parties  m- 
litled  thereto  have  not  appealed. 

BBAN  and  SAEIN,  JJ.,  concuK 

BABRIS,  J.  (dissentrng  in  pftrQ.  The 
phiintlfT  bid  $5,000  at  the  fOreclosurs  sale; 
the  amount  of  the  Judgment  now  awarded  to 
the  Nrarthem  Brewery  Company  is  less  than 
$6,000;  and  the  difference  between  the  Judg- 
ment and  the  sum  bid  weald  ordinarily  be 
paid  into  court  for  distribution.  Anderson 
alone  ^n^ealed.  Conceding  that  no  one  has 
a  ri^t  to  complain  except  the  appellant,  and 
assuming  that  the  plaintiff  Is  answerable  to 
Anderson  to  the  extent  of  any  claim  held-  by 
bim,  but  not  exceeding  an  amount  represent- 
ing the  difference  between  the  bid  made  by 
the  Northern  Brewery  Company  and  the 
Judgment  obtained  by  It,  then  Aud«wa 
should,  in  my  opinion,  have  a  judgment 
against  plaintiff  for  attorney's  fees,  as  well 
as  for  the  balance  of  the  principal  and  In- 
terest due  on  the  note.  If  the  amount  bid  by 
plaintiff;  after  crediting  Its  Judgment  in  fuU, 
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was  paid  into  court,  then  Anderson  would 
unquestionably  be  entitled  to  have  bis  Judg- 
ment paid  In  full,  or  at  least  to  the  extent  of 
the  available  proceeds ;  and  the  rights  main- 
tainable by  Anderson  should  not  be  Umited 
or  curbed  merely  because  the  plaintiff  la 
made  directly  aoconntaUle  to  Anderaon. 

(78  Or.  ««) 

HTDB  T.  .EIBEPATBIOE^ 
Supreme  Court  erf  Oregcnu   Not.  23,  191S.) 

1.  Befoematioh  of  Instbumentb  «=9l9-!Mu- 
TUALiTT  OF  Mistake. 

Where  plaintiff,  suing  to  reform  an  Instru- 
ment wliereby  he  ■old  Ills  stodi  of  groeeiiea,  was 
not  mistaken  when  making  the  contract  about 
any  of  the  terms  included  therein,  he  could  not 
Imve  a  reformation  thereof,  mnce  only  mutual 
mistake  of  the  parties  will  autboriae  correction 
of  a  written  instrument. 

[Ed.  Note.— For  other  cases,  see  Reformattou 
of  Instrumenta,  Cent  Dig.  H  74-78 ;  Dec  Dig. 
«»19.] 

2.  REFOBMATIOR  of  IlTEmmiKRTS  ^;»17— Mxs* 
TAKE  Due  to  Nequqence. 

Where  plaintiff's  mistake,  as  to  a  term  of 
the  written  contract  whereby  he  transferred  to 
another  his  stock  of  groceries,  was  the  result 
of  his  own  heedlessness  and  inattention,  since, 
though  possessed  of  written  cTidence  of  the  date 
that  should  have  been  used  to  make  up  the 
written  agreement,  he  neglected  to  avail  himself 
of  It  for  purposes  of  comparison,  he  could  not 
have  a  reformation  of  the  Instrument. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  instruments,  Cent  Dig.  SS  68-71:  Dec  Dig. 

8.  ReFOBHATION    of    iHSTBUUEnTB    ^=320  — 

Fbaud. 

Plaintiff,  suing  to  reform  his  written  con- 
veyance of  ills  stodc  of  groceries,  elaiming  that 
through  his  transferee's  fraud  he  had  been  mis- 
taken about  a  term  thereof,  could  have  such  ref- 
ormation only  if  the  transferee  had  made  a 
fcoowin^y  false  representation,  which  plaintiff 
believed,  relied  on,  and  was  deceived  by,  as  to 
a  matter  relating  to  the  contract,  which,  if  true, 
would  have  been  to  his  advantage,  but  being 
false,  caused  him  damage. 

[Ed.  Note. — For  other  casesjsee  Reformation 
of  Instnunents,  Cent  Dig.  IS  79,  80 ;  Dec  Dig. 
«=>20.] 

4.  FXJBADino  «=aS— AUXOAnonS  — GOKOLU- 

BIOK&— Fbaud. 

A  complaint  in  suit  to  reform  an  Instru- 
ment for  mistake  of  one  party  caused  by  the 
fraud  of  another,  which  makes  a  mere  general 
averment  of  fraud,  is  not  good,  rince  the  facts 
npon  whldi  fraud  is  predicated  must  be  spedAO' 
fluly  pleaded. 

[Ed.  Notc^For  other  cases,  see  Pleading, 
Cent  Dig.  H  32-28)i,  68;  Dec  Dig.  «s»8.] 

6w  Cowtbactb  «=»327  —  Contract  to  Pat 
.  Debt  of  Anotbeb—Bbeach— Damage. 

Where  the  buyer  of  a  stock  of  groceries 
agreed  with  the  seller  to  pay  the  letter's  debt 
to  a  grain  company,  the  seller  cannot  sue  for 
breach  thereof  unless  through  bis  payment  of 
the  debt  himself,  voluntarily  or  compulsion, 
he  has  incurred  damage. 

[Ed.  Note.— For  other  caaea.  sea  Contracts, 
Cent  Dig.  |3  1563^1570;  DecDig.  «s>327.] 

In  bane.  Appeal  from  Circuit  Court,  Bak- 
er County;  Guatav  Anderson,  Judge. 

Suit  by  H.  G.  Hyde  against  Chauncey  Kirk- 
patrick.  Decree  for  plalutUt,  and  defendant 
ax^ieals.   Reversed,  and  suit  diaralased. 


The  substance  of  the  complaint  la  that 
about  January  9,  1911,  the  plaintiff  sold  to 
the  defendant  a  stock  of  groceries,  sbnre  fix- 
tures, and  some  active  accounts  due  to  the 
former  lu  the  business  for  which  the  latter 
agreed  to  pay  $5,880.17 ;  tbat  In  the  transac- 
tion it  was  stipulated  that  the  defendant  was 
to  pay  some  debts,  20  In  number,  to  whole- 
sale  merchants  owing  by  the  plaintiff,  a  list 
of  which  is  set  out  In  the  complaint,  includ- 
ing one  to  the  Oregon  Mill  &  Grain  Company 
of  $535.62.  He  says  tbat  afterwards,  about 
March  10,  1911,  the  defendant  requested  him 
to  execute  a  bill  of  sale  for  the  merchandise 
and  business  Included  In  the  transaction; 
that  accordingly  the  parties  repaired  to  the 
office  of  an  attorney  who  drew  up  the  bill  ot 
sale  to  correct  wbii^  this  suit  is  brought 
The  allegation  then  proceeds  as  follows: 

"That  when  the  said  sale  was  made  as  above 
alleged,  on  or  about  January  9,  1911,  and  when 
the  defendant  assumed  and  agreed  to  pay  the 
wholteale  accounts  and  creditors  of  the  puuntlff 
as  above  alleged,  there  was  no  misnnderstandinc 
about  the  amounts  or  as  to  the  names  of  the 
persons  and  firms;  but  the  same  were  definitely 
understood,  determined,  and  aneed  upon  by 
both  parties.  That  when  the  aforesaid  bill  ct 
sale  or  contract  was  drawn  the  idaintifl  had  no 
knowledge  whatever  as  to  what  wholesale  ac-, 
counts  .contained  in  the  aforementioned  list  had 
been  paid  either  fully  or  partially;  and  that  the 
information  given  to  Mr.  Smiui,  the  attorney 
who  prepared  the  same,  was  given  entirely  by 
the  defendant  and  that  the  defendant  gave  to 
him  the  list  of  persons  and  the  amounts  due  of 
said  wholesale  accounts  wtiich  he,  the  defendant 
was  to  pay.  And  tbat  at  that  time  the  defend- 
ant ■  represented  to  the  plaintiff  and  to  Mr. 
Smith,  the  attorney,  that  any  and  all  of  the 
balance  of  said  accounts  mentioned  in  the  fore- 
going list  had  been  by  him  paid  and  discharged, 
and  that  of  the  list  tbat  the  defendant  had 
agreed  to  pay  as  hereinbefore  alleged  he,  the 
defendant  had  t>aid  any  and  all  of  the  r^aincTer 
of  said  account  save  and  except  the  particular 
accounts  mentioned  in  said  instrument  That 
up  to  said  date  the  defendant'  had  paid  to  the 
plaintiff  in  cash  on  account  of  said  sale  the  sum 
of  $1,050,  and  had  executed  bis  note  and  de- 
livered to  the  plaintiff  for  the  further  sum  ot 
$500,  and  that  said  amounts  was  any  and  alt 
of  the  cash  or  consideration  tbat  plaintiff  had 
up  to  said  time  received  from  the  defendant  on 
account  of  the  above  alleged  sale.  That  al- 
lowing the  said  $500  note  as  a  credit  in  favor 
of  defendant  on  the  said  10th  day  of  March, 
1911,  there  remained  due  on  said  sale  from  de- 
fendant to  plaintiff  the  sum  of  $126.16,  provided 
the  defendant  should  pay  to  and  discharge  any 
and  alt  of  the  obHgaatms  ol  plaintiff  that  the 
defendant  had  assumed  and  agreed  to  pay  as 
hereinabove  set  out  That  in  supplying  the  in- 
formation to  the  attorney  who  drew  the  bill  of 
sale  at  said  time,  the  defendant,  either  through 
mistake  or  with  the  intention  to  wrong  and  de- 
fraud the  plaintiff,  omitted  to  mention  to  the  at- 
torney the  certain  of  said  wholesale  accounte 
(which  he  bad  not  paid),  which  in  aaid  instru- 
ment and  by  the  terms  thereof  lie  agreed  to 
pay. 

"That  the  said  instrument  above  r^rred  to 

after  the  same  was  prepared  was  executed  by 
both  plaintiff  and  defendant,  and  that  the  fol- 
lowing is  a  true  and  correct  copy  of  the  same : 
'ElUOW  all  men  by  these  presents,  that  H.  G. 
Hyde,  party  of  the  first  part,  for  and  in  consid- 
eration of  the  sum  of  five  hundred  <$S00)  dol- 
lars to  him  in  hand  paid  by  Chauncey  KiApat- 
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rick,  the  party  of  the  second  part,  the  receipt 
Vhereof  is  hereby  acknowledged,  and  for  the 
further  consideration  of  the  payment  by  the 
;Baid  party  of  the  aecond  part  of  the  following 
wholesale  accounts  at  or  before  the  time  the 
same  become  due,  to  wit;  Allen  and  Lewis, 
$394.68 ;  Baker  City  Grocery  Company,  $1,998 ; 
OloBsett  &  Devers,  $30.72 ;  J.  A.  Folger  &  Co., 
$132.35;  Hills  Brothers.  $254.53;  North  Pow- 
der Milling  Company,  $118.60;  Pioneer  Mill, 
$213.25  ;  and  Schillings,  $28.20.  The  party  of 
the  first  part  does  hereby  grant,  bargain,  sell, 
and  set  over  unto  the  part^  of  the  second  part, 
his  heirs,  executors,  administrators,  successors, 
and  assigns,  the  following  described  personal 
property,  to  wit:  All  that  certain  stock  of 
goods,  wares,  and  merchandise  in  storeroom  now 
occupied  by  H.  O.  Hyde  and  in  warehouses  used 
in  connection  therewith  and  used  in  conducting 
a  general  grocery  business  known  as  H.  Q. 
Hyde's  Grocery,  and  being  situate  on  Center 
street  in  the  city  of  Baker,  Baker  county,  Ore- 
gon. To  have  and  to  hold  the  same  unto  the 
said  party  of  the  second  part,  hia  heirs,  execu- 
tors, admuustrators,  successors,  and  assigns  for- 
ever. And  the  said  party  of  the  first  part,  for 
himself,  his  heirs,  executors,  administrators,  and 
assigns,  does  hereby  covenant  and  agree  to  and 
with  the  said  party  of  the  second  part  that  he 
is  the  owner  and '  in  possession  oi  the  above- 
described  personal  propraty*  and  that  tiie  some 
is  free  from  all  legal  claims  whatsoever  except 
those  above  mentioned.  In  witness  whereof,  the 
parties  hereto  have  hereunto  set  their  hands  and 
seals  this  10th  day  of  March,  1811.' " 

This  contract  was  signed  b7  tbe  parties, 
complaint  further  alleges: 

"That  at  this  time  the  plaintiff  does  not  know 
•8  to  what  amounts  and  what  creditors  contain- 
ed in  said  list  that  the  defendant  has  paid,  and 
that  it  is  a  fact  that  the  defendant  now  denies 
that  he  assumed  or  agreed  to  pay  the  account 'of 
the  Oregon  Mill  &  Grain  Company,  which  on 
January  9,  1911,  amounted  to  the  sum  of 
$535.62." 

,  The  pleading  conclndea  with  the  prayer 
that  the  instrument  executed  on  March  10, 
1911,  be  reformed  bo  as  to  read  as  follows: 

"Know  all  men  by  these  presents,  that  H.  O. 
Hyde,  party  of  the  first  part,  for  and  in  consid- 
eration of  the  sum  of  $126.16  which  Ghauncey 
Kirkpatrick,  the  party  of  the  second  part,  here- 
by agrees  to  pay  to  the  party  of  the  first  part, 
upon  demand,  and  for  the  further  consideration 
of  the  payment  by  the  said  party  of  the  second 
part  of  the  following  wholesale  accounts  at  or 
before  the  time  the  same  become  due,  to  wit,  the 
game  having  been  heretofore  assumed  and 
agreed  to  be  paid  by  tbe  said  Ghauncey  Kirkpat- 
rick,  a  portion  of  said  accounts  the  said  Ghaun- 
cey Kirpatrick  representing  have  already  been 
by  him  paid." 

Then  Is  Inserted  the  list  of  20  accounts 
as  set  out  as  before  alleged.  Tbe  remainder 
of  tbe  document  la  tbe  same  as  the  original. 
A  general  demurrer  to  tbe  complaint  was 
omniled.  The  answer  denies  all  the  allega- 
tions about  Uie  mistake  and  tbe  fraud  ctaarg* 
ed,  and  states  tbe  defOidant's  undCTBtandiiuc 
of  the  transaction  In  conformity  with  the  bill 
of  Bale  actually  executed.  Other  defenses 
are'  Interposed,  but  it  Is  not  necessary  to  con- 
sider them.  The  reply  traverses  tbe  new 
matter  In  tbe  answer.  A  trial  was  bad  be* 
fore  tbe  court  in  whl<di  a  decree  was  entered, 
not  only  reforming  the  omtract  aB  prayed 
for,  as  well  as  ip  other  particulars,  but  al- 
so giving  a  Judgment  against  tbe  d^endant 
for  the  sum  of  $686.62,  the  amount  of  the 


Oregon  Mill  &  Grata  Company's  account,  wltb 
interest  thereon  since  March  10,  1911,  and 
for  costs  and  disbursements.  The  defendant 

M.  D.  Ollfford,  of  Baker  (OUfford  &  Gorr^ 
of  Baker,  on  tbe  brief),  for  appellant.  W,  L. 
Patterson,  of  Baker,  for  respond^t. 

BUBNETT,  J.  (after  Btatlng  tbe  fftcts  as 
above).  [1]  In  Hngbey  r.  Smith,  65  Or.  3^ 
133  Paa  68,  tbe  rule  about  the  correction  of 
a  mistake  In  a  written  Instniment  Is  tbns  de- 
clared by  Mr.  Justice  Moore: 

"The  right  of  a  court  of  chancery  to  reform  or 
annul  a  written  contract,  the  execution  of  which 
wag  induced  by  the  fraud  of  the  defendant,  or 
resulted  from  the  mutual  mistake  of  both  par- 
ties, is  a  well-recognized  principle  of  equitable 
jurisprudence.  Such  being  the  case,  the  only 
question  to  be  considered  is  whether  or  not  the 
complaint  herein  states  facts  sufficient  to  consti- 
tute a  cause  of  suit.  The  rule  is  settled  in  this 
state  that,  in  a  suit  to  reform  a  written  instru- 
ment on  the  ground  of  misapprebension  of  the 
facts  involved,  the  complaint  must  distinctly 
allege  what  the  original  agreement  of  the  par- 
ties was,  or  pcdnt  out  with  clearness  and  preci- 
sion wherein  there  was  a  misunderstanding,  and 
that  such  mistake  was  mutual  and  did  not  arise 
from  the  gross  negligence  of  the  plaintiff,  or 
that  his  misconception  originated  in  the  fraud  of 
the  defendant  Evarts  v.  Steger,  6  Or.  147 ; 
Lewis  V.  Lewis,  S  Or.  169 :  Stephens  v.  Mur- 
ton,  6  Or.  193;  McCoy  v.  Bayley,  8  Or.  196; 
Foster  v.  Schmeer,  15  Or.  363,  16  Pac  626; 
Hyland  v.  Hyland,  19  Or.  5L  23  Pac.  811; 
Meier  v.  Kdly,  20  Or.  86,  25  Pac.  73 ;  Epstein 
V.  State  Ins.  Co.,  21  Or.  179,  27  Pac.  1045: 
Kleinsorge  v.  Rohse.  25  Or.  51,  34  Pac.  874; 
Osbom  V.  Ketcbum,  25  Or.  352.  35  Pac.  972; 
Thornton  v.  Krimbel,  28  Or.  271,  42  Pac.  996; 
MitcheU  v.  Hohnan,  30  Or.  280,  47  Pac.  616 ; 
Sellwood  V.  Henneman,  36  Or.  675,  60  Pac.  12 ; 
Stein  V.  Phillips,  47  Or.  545,  84  Pac.  793 ;  Bow- 
er V.  Bowser,  46  Or.  182.  88  Pac  1104;  Smith 
V.  Interior  Warehouse  Co.,  51  Or.  578.  94  Pac 
608,  95  Pac.  499;  Howard  v.  Tettelbaum,  61 
Or.  144,  120  Pac.  S73." 

Tbe  plalntllt  does  not  assert  that  be  blm- 
self  was  mistaken  about  any  of  tbe  terms  to 
be  included  wltbln  tbe  contract  It  Is  true 
that  be  pleads-  tbat  he  was  ignwant  o£ 
wbetber  Uie  defendant  bad  paid  any  of  the 
accounts  at  the  time  tbe  instrument  was 
execnted,  but,  as  avowed  in  his  brief,  tbe  ob- 
ject of  tbe  negotiation  in  March  was  to  pre- 
pare a  written  manorial  of  tbe  stipulation 
orally  made  In  January,  and  not  to  make  an7 
new  contract  In  tbat  view  of  the  matter 
the  r^resentatlona  of  tbe  defendant  about 
bis  payments  of  accounts  would  bave  nothing 
to  do  witb  the  case.  They  would  not  afltect 
the  plaintifTs  knowledge  of  the  transaction 
tbat  occurred  in  March.  In  Ivlef,  while  tbe 
complaint  imputes  mistake  to  tbe  defendant 
In  the  alternative  with  an  Intent  to  defraud, 
it  does  not  aver  any  mistake  on  the  part  of 
the  plalntlfT.  It  Is  only  a  mutual  mistake  of 
tbe  parties  that  will  authorize  a  correctltm 
of  a  written  instrument  within  tbe  role  of 
Hngbey  v.  Smith,  supra, 

[2]  Moreover,  ttiere  is  nothing  to  show  tbe 
court  that  the  action  of  tbe  plalntUT  in  sign- 
ing the  bill  of  sale  did  not  arise  from  bis 
pure  beedtessness  and  inattention  to  his  own 
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Interests,  and  this  1>  condemned  1^  tbe  preo- 
edwt  last  dted.  Besides  all  this,  as  a  mat- 
ter of  evidence,  It  Is  without  dispute  Uiat  at 
the  time  of  the  January  transactl(»L  both  pai^ 
ties  made  an  inrentory  of  the  sto<&  of  goods 
and  of'  the  fixtures  InTolved,  together  with  a 
schedule  of  the  accounts  due  the  plaintiff 
which  the  defendant  took  otot,  and  a  list 
at  the  wholesale  accounts  against  the  plain- 
tiff which  the  defmdant  was  to  assume.  AU 
tiiese  were  preserved  by  each  party,  and  at 
the  time  of  the  execution  of  the  Instrument 
In  questioii  Uie  plaintiff  had  his  set  of  those 
papers  tn  his  possession.  Possessed  of  writ- 
ten eridence  of  the  data  that  Should  have 
been  used  to  make  up  the  written  agreement 
be  utterly  neglected  to  anil  himself  It  so 
that  tbe  oondttskm  of  his  negligence  Is  In- 
evitable. 

[),  4]  Neither  la  ^e  complaint  auffldent  to 
reform  tbe  Instrument  on  tbe  ground  of  fraud 
perpetrated  by  the  defendant  In  Anderson 
V.  Adams,  43  Or.  621,  74  Pac.  210,  217,  Mr. 
Chief  Justice  Moore  stated  the  principle 
thus: 

"To  constitute  a  fraud  by  false  representa- 
tions, so  as  to  entitle  the  ^alntiff  to  rehef ,  three 
things  must  occur:  <1)  There  must  be  a  know- 
ingly false  representation;  ^)  the  plaintiff  must 
have  believed  it  to  be  trne,  relied  thereon,  and 
have  been  deceived  thereby;  and  (3)  that  such 
representation  was  of  matter  relating  to  tbe 
contract  about  which  the  representation  was 
made,  which,  if  true,  would  have  been  to  plain- 
tiff*a  advantage,  but,  being  false,  eansad  him 
damage  and  injury." 

Stee,  also,  McFarland  t.  Carlsbad  Sana- 
torium Go,  68  Or.  530,  137  209,  Ann. 
Cas.  1915G,  555.  It  Is  Quite  as  forcibly  enun- 
dated  in  Leavengood  t.  McQee,  60  Or.  233. 
230,  01  Pac.  458: 

"The  rale  is  that  tbe  foots  upon  which  fraud 
is  predicated  must  be  specifically  pleaded.  A 
mere  general  averment  of  fraud  is  nothing  but 
the  averment  of  a  condusion.  and  will  not  suf- 
fice. It  presents  no  issue  for  trial,  and  is  bad 
on  demurrer.  Snch  an  averment  not  only  ren- 
ders tbe  bill  or  complaint  demurrage,  but  it 
wiU  not  even  sustain  a  decree." 

Tested  by  these  standard  precedents  the 
complaint  does  not  sufficiently  charge  fraud 
upon  the  defendant^  It  is  said  In  the  plead- 
ing that  the  defendant  "omitted  to  mention 
to  the  attorney  the  certain  of  said  wholesale 
accounts  (whltdk  he  had  not  pai^  whldi  in 
said  instrument  and  by  the  terms  thereof  he 
agreed  to  pay."  It  is  Impossible  to  under- 
stand bow  the  defendant  could  <miit  from  tbe 
instrument  accounts  which  by  the  terms  of 
the  very  paper  itself  he  promised  to  pay.  It 
was  error  to  overrule  the  general  demurrer. 

[E]  As  already  stated,  the  court  not  ooly 
corrected  the  instrument  by  inserting  an  en- 
tirely different  consideration  and  a  list  of 
20  accounts  stating  that  some  of  them  had 
already  been  paid,  but  also  gave  Judgment 
against  the  defendant  for  the  amount  of  the 
Oregon  Mill  &  Grain  Company's  account  of 
$835.62.  Semble,  if  tbe  defendant  agreed 
with  the  plaintiff  to  pay  the  latter's  debt  to 


the  Mill  &  Grain  Company  and  did  not  keep 
Ms  promise  it  would  be  a  breach  of  tbe  con- 
tract for  which  an  action  of  damages  would 
lie  if  the  plaintiff  In  fact  were  damaged.  Bat 
unless  the  plaintiff  liad  paid  the  debt  himself, 
either  voluntarily  or  by  compulsion,  be  could 
not  be  injured.  The  complaint  la  utterly  si- 
lent on  this  subject,  and  It  is  believed  that 
nothing  Is  alleged  auttaorlztng  the  court  to 
award  the  plaintiff  Judgmmt  for  damages 
for  a  breach  of  the  contract.  The  defect  of 
tbe  complaint  as  against  a  general  demurrer 
obviates  the  necessity  for  a  detailed  analysts 
of  the  testimony  of  which  It  is  enough  to  say 
it  Is  confusing  and  unsatisfactory. 

The  decree  of  the  drcnit  court  is  reversed, 
and  the  suit  is  dismissed. 


fn  Or.  4S9) 

SOMERS  V.  HANSON.* 
(Supreme  Court  of  Oregon.    Nov.  28,  idlS.) 

1.  PlBADINO  ^807— WBITTBIf  iNBTBVlfBnT— 

Attachment. 

Where  a  copy  of  any  writing,  derignated  as 
an  exhibit,  or  otherwise  sufficiently  identified  in 
a  pleading,  is  attached  thereto,  the  effect  of  the 
instrument  so  displayed  is  the  same  as  thougli 
it  were  incorporated  in  the  bo^  of  die  pleading. 

[Ed.  Note.— For  other  css^  see  Pleading, 
Cent.  Dig.  H  930-934;  D^Dig.  «=»807J 

2.  Bills  ard  Notkb  0-/1O8  —  AonoR  on 

Note— OOMFLAINT— SUBPLUaAOK. 

Where  a  copy  of  the  note  on  which  suit 
was  based  was  attached  to  the  complaint  as  an 
exhibit,  allegntiona  In  tbe  complaint  as  to  the 
legal  effect  of  the  Instrument  are  surplusage, 
and  should  be  disr^rded;  it  being  the  du^ 
of  the  court  to  determine  tbe  Instroment^s  «• 
feet  from  its  averments. 

[E^d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  IHg.  H  1584^-1586;  Dea  Dig.  «=» 
488.] 

3.  Pbinoipai,  asd  Asxm  «s>126— Notuh- 
Pbbsons  Liable. 

Defendant,  who  signed  a  note,  "Hanson 
Bros.,  by  Brastus  Eansim,"  cannot  be  held  per- 
son ally  liable,  it  not  being  alleged  that  Hanson 
Bros,  was  a  partnership  of  which  defendant  was 
a  member,  for  defendant's  dgnature  was  that 
of  an  agent  of  a  disclosed  principal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  If  430-460;  Dec.  iMg.  «ss» 
126.] 

Bean,  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Wal- 
lowa County;  J.  W.  Knowles,  Judge. 

Action  by  F.  P.  Somers  against  Erastus 
Hanson,  begun  In  Justice  court,  and  appealed 
by  defendant  to  circuit  court  From  a  Jodi^ 
ment  dismissing  the  action  in  that  court, 
plaintiff  appeals.  Affirmed. 

TUs  action  was  commenced  in  the  Justtoe's 
court  of  Wallowa  county.  The  initiatory 
pleading,  as  far  as  deemed  material  iMrein. 
reads: 

"Comes  now  the  plaintiff,  by  leave  of  couift 
first  had  and  obtained,  and  files  this,  his  amend- 
ed complaint,  and  for  cause  of  action  against 
the  defendant  says!  That  on  the  17th  day  of 
August,  1914,  at  Enterprise,  Or.,  for  value 
received,  the  defendant  and  one  Thomas  Hanson 
made  and  delivered  to  plaintiff  and  A.  S.  Allen 
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thdr  iolnt  and  Berenal  prominorr  note  in  writ- 
ing of  that  date,  wherein  ther  promise  to  pay 
to  plaintiff  and  said  A.  S.  Allen,  90  dnvs  aft- 
er date  thereof,  $S0,  with  interest  after  date  at 
8  per  cent,  per  annum.  •  •  *  That  said  A. 
S.  Allen  Bold  and  deUvered,  without  indorse- 
ment, all  hia  interest  in  said  note  to  this  plain- 
tiff prior  to  the  bringing  of  this  action,  and 
plaintiff  is  the  owner  and  liolder  of  the  whole 
of  said  obligation,  no  part  of  which  has  been 
paid,  and  la  long  since  past  doe  and  ia  owing 
from  aaid  defendant,  Eraatua  Hanson,  to  this 
'plaintiff,  and  that  he  has  refused  to  pay  the 
same  or  any  part  thereof,  though  plaintiff  has 
made  demand  for  payment  of  same  of  him. 
That  a  copy  of  said  note  is  hereto  attaclied, 
mnrhed  'Exhibit  A.'  and  ta  made  a  part  of 
this  complaint.  That  prior  to  the  commence- 
ment of  this  action  said  Thranaa  Banami 
died.    •  • 

The  exbiblt  thus  referred  to  is  as  follows: 
"$50.00.  Enterprise,  Or.,  Aug.  17th,  1914. 
Ninety  days  after  date,  without  grace,  I  promise 
to  pay  to  the  order  of  A.  S.  Allen  and  F.  P. 
Some™  fifty  dollars,  for  value  received,  with 
interest  after  date  at  the  rate  of  8  per  cent, 
per  annum  until  paid.  Principal  and  interest 
pa;y'able  in  United  States  gold  coin  at  Enter- 
prise, Oregon.  And  in  case  suit  or  action  is 
lostitiited  to  collect  this  note,  or  any  portion 
thereof,  I  promise  to  pay  such  additional  sum 
as  the  court  may  adjudgiB  reaaonable  aa  attor- 
ney's fees  in  said  suit  or  action.  Hanson  Broa., 
by  Erastus  Hanson." 

A  demnrrer  to  tbe  complaint  on  the  ground 
that  It  did  not  state  facta  safflcient  to  con- 
stitute a  causa  of  action  was  overruled,  and, 
the  defendant  declining  to  plead  further, 
judgment  for  the  sum  demanded  was  render- 
ed Bgainat  him,  and  be  appealed  to  the  cir- 
cuit court  for  that  county,  where  the  Issue 
of  law  thus  raised  was  retried,  the  Judgmtsit 
reversed,  the  demurrer  sustained,  and  the  ac- 
tion dismissed,  from  which  latter  Judgment 
the  plaintiff  appeals  to  this  eourt 

O.  U.  GorMiis,  of  Enterprise,  for  appe- 
lant D.  W.  Sheahao,  ot  Enteiprlsflv  fox  le- 
^Kwdent 

MOORE,  a  J.  (after  stating  the  facta  as 
alMve).  11,  2]  The  question  to  be  considered 
is  whether  or  not  the  complaint  shows  that 
the  defendant  Incurred  a  personal  liability 
by  sign  log  the  promissory  note  sued  upon. 
When  a  copy  of  any  writing,  designated  aa 
an  exhibit,  or  otherwise  sufficiently  identified 
In  a  pleading.  Is  attached  thereto  and  tbua 
becomes  a  part  thereof,  the  effect  of  the  In- 
atmment  so  displayed  la  the  same  as  though 
it  were  Incorporated  In  the  body  of  the 
pleading.  Caspary  v.  Portland,  19  Or.  496, 
24  Pac,  1038,  20  Am.  St  Hep.  842;  Riley  v. 
Pearson^  21  Or.  15,  26  Pac.  849;  McLeod  v. 
Lloyd.  43  Or.  260,  71  P»c.  795,  74  Pac.  491. 
The  note  must  therefore  be  read  in  connec- 
tion with  and  as  a  part  of  the  complaint  in 
order  to  determine  the  averments  thereof. 
Thus  construing  the  language  of  the  initia- 
tory pleading,  It  will  be  read  as  alleging 
that  "the  defendant  and  erne  Thomas  Hanson 
made  and  delivered  to  plaintiff  and  one  A.  S. 
Allen  a  promissory  note  of  which  the  follow- 
ing Is  a  copy/'  setting  It  fortli. 


In  Woods  V.  Town  of  PrineviUe,  19  Or.  108, 
110,  23  Pa&  880,  881,  Mr.  Justice  Strahan 
says: 

"There  are  two  modes  at  common  law  of  bring- 
ing any  writing  upon,  the  reconi  by  pleading; 
one  was  to  set  it  out  in  hiec  verba,  and  the  oth- 
er was  to  plead  it  according  to  its  legal  eiEEect; 
and  this  rule  remains  unchanged  by  any  provi- 
sion of  our  Code." 

When  the  contract  sued  upon  Is  set  oat  In 
hsec  verba.  It  will  be  so  construed  that  its  l^tl 
effect  win  be  recognized.  If  the  writing  is 
thus  declared  upon.  It  Is  snperfiuous  to 
state  what  its  legal  effect  is.  4  Ency.  PL  & 
Pr.  918.  If  there  be  any  discrepancy  between 
the  averments  of  a  pleading  and  the  terma 
of  a  writing  properly  identified  or  attached 
to  a  statement  of  tecta  constituting  a  cause 
of  actl(m  or  a  defense,  the  language  of  the 
exhibit  will  control  in  determining  Its  legal 
effect  31  Cya  C63;  Patrick  r.  Colorado 
Smelting  Ca,  20  Colo.  268,  38  Pa&  236; 
Lewy  V.  Wilkinson,  13S  La.  105.  64  South. 
1003.  The  pronilssory  note  having,  in  effect, 
been  set  forth  in  the  complaint  in  the  exact 
language  employed  In  the  negotiable  instru- 
ment, the  allegation  of  the  legal  effect  of 
the  writing  as  stated  In  the  pleading  must 
be  disregarded  as  superfluous  aud  varlaut 

[3]  In  the  notes  to  the  case  of  Gavazza  v. 
Plummer,  42  L.  R.  A.  (N.  S.)  1,  8,  it  la  ob- 
served: 

"A  signing  in  which  the  name  of  the  principal 
is  followed  by  the  name  of  the  agent  separated 
by  the  word  'by'  or  'per*  ia  uniformly  regarded 
as  a  proper  method  of  executing  the  agency  so 
as  to  Impose  no  perscoial  Uatdlity  npon  the 
agent" 

It  is  not  alleged  In  the  cotnplalnt  herein 
that  "Hanson  Bros."  .were  partners  and  tho 
defHidant  was  a  member  of  that  Ann,  so  as 
to  explain  the  m«uilng  of  the  pbrane  **b7 
Erastus  Hanson,"  vrhen.  appended  to  the 
promissory  note;  nor  Is  It  averred  that  bj 
thus  subscribing  bis.  name  he  intoided  per- 
sonally to  be  obligated  to  pay  the  sum  to  be- 
come dne  on  the  instrnment  so  as  to  raider 
testimony  resting  thereto  admissible.  In 
the  absence  of  these  necessary  averments.  It 
will  be  Implied  that  the  defendant,  having 
signed  the  name  of  a  disclosed  principal,  did 
not  intend  to  become  personally  liable.  The 
complaint  did  not  state  facts  safflcient  to 
consUtute  a  canse  of  action,  and  no  error 
was  committed  as  alleged. 

It  follows  that  the  Judgment  should  be  af- 
firmed ;  and  It  U  so  ordered. 

HARRIS,  J.,  took  no  part  In  the  considera- 
tion of  this  eau8& 

BEAN,  J.  (dissenting).  I  am  unable  to 
concur  in  the  opinion  of  the  learned  Chief 
Justice.  I  think  the  defendant  Is  liable  upon 
the  note  described  In  the  complaint  but  for  a 
different  reason  from  that  suggested  npon 
the  argument  or  in  the  opinion. 

Plaintiff  alleges  plainly  that  on  the  date 
named,  for  value  received*  defendant  and 
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momas  HanscHi  made  and  delivered  to  plaln- 
tut  and  A.  S.  Allen  their  Joint  and  several 
promiasory  note  In  writing,  wbereln  they 
promised  to  pay  to  the  payees  90  days  after 
date  thereof  $SO..with  interest  at  8  per  cent 
per  aauum;  that  Allen  sold  and  delivered 
withont  Indorsement  all  his  interest  In  the 
not6  to  plaintiff,  who  Is  the  owner  and  hold- 
er thereof,  no  part  of  which  has  been  paid ; 
that  Thomas  Hanson  la  dead.-  A  copy  of  the 
instrument  is  attached  to  the  complaint. 
The  allegations  show  a  complete  liability  of 
defendant,  and  npon  the  demurrer  are  deem- 
ed admitted  to  be  true.  In  Waggy  t.  Scott, 
29  Or.  386.  388,  46  PW&  774.  775,  Mr.  Justice 
Moore  said: 

"The  first  mtmd  of  the  demurrer  admitted 
ihe  truth  of  uie' probative  facts  allied,  and  if 
the  whole  or  any  part  of  the  complaint  can  be 
resolved  into  a  cause  of  action,  the  general  de- 
murrer is  unavailing  to  challenge  its  Bufficiency" 
—citing  autboritlea. 

The  controversy  arises  as  to  the  copy  of 
the  note  exhibited  with  the  complaint,  which 
shows  that  it  was  executed  In  the  name  of 
"Hanson  Bros.,  by  Brastus  Hanson."  There 
can  be  no  question  but  that  Erastus  Hanson 
could  act  for  himself.  The  only  necessity  for 
the  pleading  to  show  that  he  was  authorized 
to  make  the  note,  either  as  a  partner  of 
Thomas  Hanson ,  or  otherwise,  would  be  In  or- 
der to  show  the  liability  of  Th<xnas  Hanson 
or  his  estate;  but  that  question  Is  not  in  the 
case;  theref(n%  the  matter  of  agency  Is  not 
materlaL 

Taking  the  allegations  of  the  complaint  as 
true,  and  considering  the  copy  of  the  Instru- 
ment (which  was  not  necessarily  attached), 
it  appears,  in  legal  effect,  so  far  as  the  lia- 
bility of  Erastus  Hanson  is  concerned,  as 
though  the  note  had  been  signed  "Erastus 
Hanaon,  by  E}rastus  Hanson."  The  fact  that 
the  words  "by. Erastus  Hanson"  were  added 
to  the  signature  of  the  principal  would  not 
free  such  principal  from  his  obligation;  in 
other  words,  the  defendant  should  not  be 
held  liable  as  an  agent,  but  by  reason  of  the 
fact  that  be  is  admitted  to  be  a  principal, 
maker  of  a  Joint  and  several  promissory  note. 
As  to  the  signature  "Hanson  Bros.,"  it  may 
be  said  that  the  only  purpose  for  requiring 
the  name  of  the  maker  of  a  note  to  appear 
on  the  fhce  thereof  is  to  ascertain  his  identi- 
ty  and  to  evidence  his  intention  to  racecute  it 
This  may  be  attained  by  the  use  of  any 
other  means  of  identiflcatiou  than  the  name. 
The  Hansons  could  properly  execute  the  In- 
strument In  the  name  of  "Hanson  Bros.," 
whether  they  were  partners  or  not.  It-  is  not 
Indispensable  that  the  exact  or  full  name 
should  appear.  The  Initials  are  sufficient, 
and  any  mark  which  the  party  uses  to  indi- 
cate  his  Intention  to  bind  himself  by  a  prom- 
issory note  will  be  as  eCrective  as  his  signa- 
ture. Taking  the  whole  of  the  complaint, 
it  is  thought  that  it  fairly  shows  that  the 
note  was  executed  by  the  makers  in  the 
name  of  "Hanson  Bros."    Tledeman,  Com. 


Paper,  |  12;  1  Danld  on  Neg.  Inst.  1  74; 
Bank  T.  Splcer.  «  Wend.  (N.  Y.)  443. 

The  Judgment  of  the  lower  oonrt  ahoold  be 
reversed. 


(78  Or.  2U> 
TWITCHELI.  T.  THOMPSON. 
(Sapreme  Court  of  Oregon.  Nov.  23. 191tl> 
L  Appeai,  and  Ebrob  «=:>1046  —  Hakhlesb 

EBBOa-^GHAIXSNOBS  TO  JURORS. 

Wliere  the  court  wrongfully  overrules  a 
challenge  to  a  juror  for  cause,  but  the  objecting 
party  peremptorily  challenges  such  juror,  tb* 
error  was  cured. 

[Ed.  Mote.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  »  4124r-4127;  Dee.  X^.  «a» 
1045.] 

2.  JniiT  4»92— Chaixbnob— Intbrkst. 

Where,  in  an  action  for  personal  injuries, 
the  defenilont  was  president,  of  a  l>ank  in  wliicb 
ooe  juror  was  a  depositor,  while  two  others 
were  ita  debtors  for  considerable  sums,  the  re- 
ttution  of  auch  jurors  over  plamtiff's  objeotioa 
■  was  proper,  since  the  inilirect  relationsliip  of 
the  Jurors  to  the  defendant  was  not  such  as 
to  diKqualify  them,  aa  a  matter  of  law;  the 
propriety  of  their  sitting  being  a  question  of 
fact  for  the  trial  court,  not  reviewable  in  the 
absence  of  an  abuse  of  discretion. 

tEd.  Note.— FV>r  other  cases,  see  Jury,  Cent. 
I.  IS  42(M22:  Dec  Dig.  «=>U2.] 

3.  MonrciPALCoBPOBATioMS  «=>706 — Streets 
—  Automobile  Acxidbnt  —  Labt  Cixas 
CiiAncE. 

Where  defendant  drove  his  automobile  Into 
plfllntiff,  whose  own  negl^^eD(>e  hail  pnt  him  in 
peril,  defendant  was  not  liable  uader  the  doc- 
trine of  last  clear  chance  unless  he  actually  did 
discover  plaintiff's  danger  in  time  tu  avuid  the 
accident,  not  merely  because  he  should  have  so 
discovered  the  danger, 

[ICd.  Note.— For  other  cases,  see  Municipal 
GorporatioDs.  Cent  Dig.  H  1516-1517;  Dec. 
Dig.  «s>705.] 

In  Banc  Appeal  from  Circuit  Court. 
Umatilla  County;  Gilbert  W.  Phelpa,  Judge. 

Action  by  Sharon  Arnold  Twltcbel),  by  L. 
E.  Twltchell,  guardian  ad  litem,  against  W. 
L.  Thompson.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

This  is  an  action  for  personal  Injuries. 
The  complaint,  so  far  as  It  is  of  Interest  In 
the  consideration  of  the  case,  reads  thus: 

"That  on  the  23d  daj  of  July,  1914.  the  plain- 
tiff.  Sharon  Arnold  Twitchdl,  while  using  the 
public  street  of  said'cll?  of  Pendleton,  in  a  law- 
ful «tiy  and  riding  on  a  bicycle  upon  the  same, 
came  down  Court  street  frtrtn  the  east  and  turn- 
ed  around  the  comer  of  Court  and  Lee  streets  to 
the  north,  tldinx  in  a  lawful  manner  on  the 
rifiht-band  side  m  the  street,  as  required  by  the 
ordinances  of  said  city,  and  while  so  lawfully 
riding  upon  and  using  said  atreet  he  was  run 
down  by  the  defendant  In  an  automobile  by 
reason  of  the  negligence  hereinafter  set  forth. 
That  said  defoidant,  driving  a  heavy  antomobile' 
came  east  on  Lewis  street,  a  street  one  block 
from  Court  street,  and  running  parallel  with 
Court  street  and  turned  to  the  right  into  Lee 
street  and  came  down  Lee  street  with  the  In- 
tention of  turning  again  to  the  right  into  Court 
street  and  going  west  on  Court  street.  That  in- 
stead of  turning  at  the  curb  and  close  to  the 
curb  on  the  right-hand  side  as  the  defendant 
turned  into  Lee  street,  he  nesiigently  and  care- 
lessly crossed  said  street  onto  the  left-hand  idde 
of  'Iice  street,  and  negligently  and  carelessly 
came  down  Lee  street  on  the  left-hand  side  ot 
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Baid  street,  and  n^ligentlj  and  carelessly  ran 
said  automobUe  along  said  street  on  the  left- 
hand  side  at  a  dangerously  high  rate  of  speed, 
very  much  in  excess  of  15  miles  per  hoar,  and 
negllgeatly  and  carelessly  failed  to  slack  up  as 
he  came  close  to  the  intersection  of  Court  street, 
and  negligently  and  carelessly  failed  to  slacken 
hia  speed  to  10  miles  an  hoar  or  to  slacken  his 
speed  at  all,  as  he  came  to  the  turn  into  Court 
street  The  i^aistiff  was  in  plain  sight  coming 
along  the  east  side  of  Lee  street,  and  that  de- 
fendant eitlier  did  see  him  or  eonld  have  seen 
him  with  the  exercise  of  reasonahle  care  and 
would  have  seen  bim  with  the  exercise  of  such 
care,  and  that  said  defendant,  either  negrligent- 
ly  and  tirelessly  failed  to  keep  a  lookout  in 
front  of  him  as  he  was  driving  his  car,  or  n^li- 
genUy  and  carelessly  foiled  to  slack  up  and 
stop  when  he  saw  the  plaintiff  In  front  of  bun 
cn  said  bicycle,  and  negligently  and  cardeesly 
continued  to  run  said  automobile  down  towards 
the  plaintifE  and  upon  and  over  the  plaintift, 
although  the  plaintiff  was  in  plain  sight  as 
aforesaid,  and  although  the  said  defendant  could 
plainly  see  that  the  plaintiff  waa  in  danger  and 
would  not  be'sble  to  jret  out  of  the  way.  That 
by  reason  of  all  and  singular  of  the  acts  of  neg- 
Ugpnce  opon  the  part  of  the  defendant  herein 
stated,  he  struck  the  plaintiff  and  the  wheel 
vhich  plaintiff  waa  riding,  and  threw  plaintiff 
down  and  ran  against  plaintiff  with  great  force 
and  violence  whereby  plaintiff  was  greatly  and 
greviously  bruised  and  injured  in  his  body, 
limbs,  and  upon  his  head,  and  Ms  skull  was 
partly  broken  and  crushed,  and  his  brain  and 
bock  and  spinal  cord  were  injured,  and  Plain- 
tiff was  greatly  cut  and  disfi^red  and  suffered 
creftt  pain  and  agony,  and  his  limbs  and  body 
were,  and  always  will  continue  to  be,  partly 
paralysed,  and  his  mind  was  and  always  will 
conUnue  to  be  affected,  and  bis  memory  wm  be 
affected,  whereby  plaintiff  will  be  deprived  of 
the  power  of  enjoying  many  of  the  pleasures 
and  comforts  of  life,  and  wiU  continue  during 
all  his  life  to  suffer  great  physical  and  mental 
pain  and  agony,  aU  to  his  damage  in  the  fuU 
sum  of  $30,000.'' 

The  answer  after  some  admlartons  oa  to 
the  age  of  plaintiff,  tbe  guardlaiidilp,  the 
locatioa  of  the  streets  and  other  matters, 
denies  all  the  allegations  of  negligence  npoa 
the  part  of  d^mdant,  and  In  ui  afBrmatlve 
defense  alleges  that  the  Injuries  suffered  In 
the  accident  by  plaintiff  were  the  result 
of  his  own  negligent  and  wrongful  acts.  Tiie 
reply  Joins  Issue  upon  the  afflrgiative  mat- 
ter In  the  answer.  From  a  Judgment  in  fa- 
vor of  defendant,  plalntM  appeals. 

A.  8.  Beimett,  of  The  Dalles  (Fee  &  Fee. 
of  Pendleton,  on  the  brief),  for  appellant 
J.  H.  Baler,  of  Pendleton  (Raley  &  Raley 
and  Frederick  Stelwer,  all  of  PendletoOt  on 
the  brl^,  for  reqwndent 

BENSON,  J.  (after  stating  the  &cts  as 
above).  [1, 2]  The  assignments  of  error  raise 
but.  two  questions  for  our  ctHudderation. 
The  first  of  these  relates  to  the  action  of 
the  trial  court  in  overruling  plaintiff's  cbal- 
leiu^e  for'  cause  of  three  jurors.  The  ex- 
amination of  these  men  on  voir  dire  disclos- 
es that  the  defendant  was  then  president  of 
a  bank  in  Pendleton ;  that  the  Juror  Folsom 
was  a  depositor  therein;  and  that  the  Jurors 
Eldridge  and  Butler  were  debtors  of  the 
bank  for  c(»i8lderable  sums.  When  the  cbal- 
.lenge  as  to  Folaom  was  overruled  plaintiff 


had  not  exercised  any  of  his  peremptory 
challenges  and  did  not  use  one  upon  this  Ju- 
ror. At  tbe  time  the  court  passed  upon  the 
challenges  as  to  tbe  Jurors  Eldridge  and 
Butler  the  plaintiff  still  had  two  peremptory 
challenges  available  and  employed  them  in 
dismissing  these  two  men  from  tbe  Jury.  We 
think  that  the  question  as  to  the  Jurors  -Eld- 
ridge and  Butler  is  disposed  of  by  tbe  de- 
cision of  this  court  In  the  case  of  State  v. 
Humphrey,  63  Or.  S40,  128  Pac.  824,  from 
which  we  quote: 

"It  is  well  settled  that,  although  the  court 
sitting  in  the  trial  of  the  cause  may  have  erred 
in  overruling  a  challenge  for  cause,  yet  the  er- 
ror is  cured  by  the  exercise  of  a  peremptory 
challenge  against  the  juror  in  qnesttcm." 

As  regards  Folsom,  the  alleged  error  of 
tbe  coart  in  retaining  bIm  as  a  Juror  over 
plaintifTs  objection,  and.  Indeed,  as  to  all 
three  of  the  Jurors  named,  this  court  has  an- 
swered such  objections  quite  fully  in  the 
case  of  Harrison  v.  Pac.  Ry.  4  Nav.  Co.,  72 
Or.  563,  144  Pac.  91,  in  which  we  read  tbuS: 
"The  alleged  bias  of  the  jurors  of  which  the 
defendant  complains  consisted  in  the  fact  that 
the  plaintiff  was  the  president  and  principal 
owner  of  a  bank  in  Tillamook,  which  was  pat- 
ronized by  at  least  nine  of  the  jarors  who  wt 
in  the  trial  of  the  case.  They  were  rither  de- 
positors in  tbe  bank  or  owed  it  email  sums  ot 
money,  and  all  declared  in  substance,  on  voir 
dire,  that  the  indirect  relation  tbey  sustained 
to  the  plaintiff  by  virtue  ot  thehr  bnslness  deal- 
ings with  the  baUK  with  which  be  was  connected 
nould  not  influence  them  in  th^  decisis  of 
the  case.  This  feature  was  elaborated  by  the 
examination  of  the  jurors  in  question  and  over 
the  objection  of  the  defendant  the  court  ae- 
oepted  them  tar  the  trial  of  the  cause.  •  «  • 
We  cannot  say  as  a  matter  of  law  that  the  re- 
lationship described  above  disqualified  the  ju- 
rors. The  propriety  of  such  men  acting  in  that 
capacity  is  a  qoestion  of  fsct  to  be  determined 
by  the  trial  court  from  all  the  evldwice,  and 
unless  an  abuse  of  discretion  clearly  appears, 
we  csnnot  overturn  its  conclusion.  The  mea 
themselves  were  before  the  court  The  judge 
obser\ed  them  and  under  such  circumstances 
was  far  more  capable  of  determining  whether 
they  would  act  impartially  than  we  who  only 
see  the  paper  record." 

[S]  We  now  come  to  a  consideration  of 
plaintifTs  second  contention,  which  la  that 
the  trial  court  erred  in  Its  refusal  to  give 
two  instructions  which  were  requested  by  ap- 
pellant, and  in  giving  one  to  whl(^  plaintiff 
objected.  It  is  not.  necessary  to  set  these  out 
in  full  for  the  one  point  urged  is  that,  in 
the  application  oil  the  doctrine  of  "last 
clear  diance"  tbe  defendant  should  be  held 
liable  for  the  injuries  incurred,  if  after  he 
saw  plaintiff's  danger,  or  if  in  the  exercise 
of  oidlnaty  care  he  could  have  discovered  it, 
he  ml^t  still  have  avoided  the  accident 
The  Instruction  as  given  by  the  court  would 
have  been  satisfactory  to  plaintiff  if  it  had 
contained  the  w<nds,  "or  if  in  the  exercise 
of  ordinary  care  he  could  have  seen  him  on 
said  street."  However,  this  court  has  def- 
initely adopted  tlie  doctrine  expressed  by 
the  Supreme  Court  of  California  in  tbe  case 
of  Herbert  v.  S.  P.  Co.,  121  Cal.  227,  63  Pac^ 
651,  in  which  Mr.  Justice  Temple  says:  : 
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*^>oabtlesa,  notwithstandins  the  n^llsence  of 
a  rlafntiff  has  put  him  in  peril,  7et  u  bis  dan- 
ger is  perceivea  bf  the  defendant  in  time,  so 
that  b.v  the  exercise  of  ordinary  diligence  on 
hia  part  injur;  can  be  avoided,  the  defendant 
V  ill  tie  held  for  the  injnrr.  But  that  i«  baaed 
apon  the.  fact  that  a  defendant  did  actually 
know  ol  the  danger— not  upon  the  proposition 
that  he  would  have  discovered  the  peril  of  the 
plaintiff  but  for  remissness  on  his  part.  Under 
tills  rule,  a  defendant  is  not  UaUe  because  he 
ousht  to  have  known." 

In  the  case  of  Stewart  r.  P.  By.  L.  &  P. 
Co.,  58  Or.  377,  114  Pac.  936,  Mr.  Justice  Mc- 
Bride  says: 

"In  order  to  invoke  the  'last  clear  chance 
doctrine,'  plaintiff  must  plead  and  prove  that 
defendant,  after  pen^iving  the  danger  and  In 
time  to  avoid  it,  n^Ugently  failed  to  do  so." 

Thla  statement  of  the  law  has  twen  approv- 
ed and  followed  in  the  cwks  of  Scholl  t. 
Belcher,  63  Or.  310,  127  Pac  968;  Bicbard- 
son  T.  P.  By.  I*,  ft  P.  Co.,  70  Or.  330^  141 
Pae.  749k  Tbe  oonrt  therefore  did  not  err 
In  refnsing  to  Instruct  tbe  jury  in  accord- 
ance with  plaintlfTs  theory.  Finding  no  er- 
ror In  the  record,  tbe  Jndgmoit  of  the  lower 
court  is  afllnned. 

<79  Or.  206) 

BABNES  T.  8PENCEB  et  aL 
(Supreme  Court  of  OregtKL  Nor.  23,  1915.) 

1.  Tbvots  «=»136%—Lbvt— Rights  Obt^n- 
XD  BT  CB&nrroB. 

I*  O.  U  I  233,  subd.  4,  provides  that  an 
«xeeatioQ  is  lened  in  the  same  manner  and  with 
the  same  effect  as  an  attachment.  Section  301 
provides  that  the  levy  of  an  attachment  shall 
give  the  plaintiff,  as  against  third  persons,  tbe 
rights  of  a  bona  fide  purcbasw  for  value  in  tbe 
attached  property.  Held,  that  a  judgment  cred- 
itor of  a  husband,  who  levied  bis  execution  on 
land  conveyed  to  the  husband,  in  order  to  defeat, 
as  holding  the  position  of  a  bona  fide  purchaser, 
tiie  wife'a  claim  of  a  resulting  trust  uierein  be- 
cause of  her  fomlshin^  the  purdiase  money, 
must  show  that  his  claim  la  founded  on  a  fair 
valuable  consideration. 

{FA.  Note.— For  other  cases,  see  aVnsts,  Cent 
XHg.  I  1S2;  Dec  Dig.  4s»136i4;  Execution, 
Cent  Dig.  §i  217,  257.] 

2.  JuDOManr  «=s>686  —  Bu  SvmoxtA.  —  Who 

EeroPFBD. 

Plaintiff  is  not  estopped,  by  a  Judgment 
secured  by  the  defendant  against  her  husband, 
to  claim  rights  in  property,  where  her  rights 
were  acquired  before  rendition  of  the  judgment, 
[Ed.  Kote.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  1216;  Dec  Dig.  «»693.] 

3.  TauBis  «=»186H->-BNjoiiixiia  Saix— Evi- 

OERCC 

In  an  action  a  wife  as  tbe  beneficiary 
of  a  resulting  trust  to  enjoin  tbe  execution  sale 
of  land  levied  on  as  property  of  her  husband, 
evidence  held  not  to  show  that  the  creditor's 
claim  was  eacti  as  to  give  him  tbe  standing 
of  a  bona  fide  purchaser  for  value  under  L. 
O.  L.  8  233,  subd.  4,  and  section  301. 

(Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig;  »  182;  Dec.  Dip.  «=>136^;  Execution, 
Cent  Dig.  S8  219,  257.] 

4.  l^nsTB  «»81  —  RESUinno  Tbust— Cbxa.- 

TI09. 

A  beneficial  estate  follows  the  considera- 
tion, and  attaches  to  the  party  from  whom  the 
emisideratlon  comea,  so  that  plaintiff,  who  fur* 


nished  consideratloD  for  her  hasband'a  pnrcbase 
ol  property,  is  the  real  owner  of  t^e  property. 

[Ed.  Mote^Fw  other  cases,  see  Troats,  Cant. 
Dig.  IS  115-118;  Dec.  Dig.  «=s»81.] 

5.  TvusTB  «=»136%  —  Dkbts  or  Tbustteb— 

I*B0rEB1T  SUBJtCT. 

Trust  propei-ty  is  not  liable  for  the  debtr 
of  tbe  trastee,  though  any  beneficial  interest 
the  trustee  has  in  tbe  estate  may.  be  reached 
by  attainment  or  otherwise,  and  ft  reaultinf 
trust  is  within  this  rule. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Oent. 
Dig.  S  182;  Dec  Dig.  «=»136%.] 

6.  Tbubts  «=s>89  —  Resultino  Teusts— Bvi- 

DE  N  CE — S  UmCIENCT. 

Evidence  held  insufficient  to  show  oonsider- 
ation  furnished  by  wife,  so  aa  to  create  result* 
ing  trust  for  her  in  property  taken  by  the  hua- 

band  in  his  own  name. 

[Ed.  Note.- For  other  cases,  see  Trusts,  Oent. 
Dig.  8S  134-137;  Dec.  Dig.  ^89.] 

7.  Trcsts  ^>89— Bncn.TiHo  Tbdbib  — Bn- 

DENGB. 

A  resulting  trust  fn  property  can  be  estab- 
lished bv  parol  only  where  the  evidence  ia 
clear,  full,  and  convuidng,  and  unattended  by 
any  doubt  or  uncertainty,  and  evidence  of  in- 
tention  to  transfer,  or  promise  to  do  so,  or  of 
iodebiediiess  of  trustee  to  the  cestui  is  insuffi- 
cient to  show  a  resulting  tmst. 

[Rd.  Note.— For  other  cases,  see  Truatit  Oent. 
Dig.  Sf  134-137;  Dec.  Dig.  «=»89.] 

8.  Plkadjno  «=>60— OolcPLAiNT— AraciseiONs. 

Where  the  complaint,  in  an  action  to  en- 
Join  an  execution  sale,  refers  to  defendant's 

Judgment  aa  a  "pretended"  tihe,  and  the  reply 
eniea  the  allegntious  of  tbe  answer  as  to  tlw 
facts  on  whidi  the  judgment  was  recovered,  de- 
fendant cannot  claim  that  tbe  judgment  was 
admitted  to  have .  been  duly  rendered  ao  as  to 
preclude  attack  thereon. 

[Ed.  Note.— For  other  cases,  see  Pleadlnf, 
Dec  Dig.  «=»69.] 

In  Banc  Appeal  from  Circuit  Conrt,  Har^ 
ion  County;  Wm.  Galloway,  Judge. 

Action  Grace  D.  Barnes  against  A.  B. 
Spencer  and  others.  From  a  Judgment  fbr 
plalntur,  defendant  A.  B.  Spencer  and  anoth- 
er appeaL  Modified  and  affirmed. 

TblB  Is  a  suit  brought  by  the  plaintiff, 
Grace  D.  Barnes,  to  impress  a  resulting  trust 
in  her  favor  upon  the  lands  described  in  tbe 
complaint,  as  the  equitable  owner  thereof,  as 
against  defendant  L.  S.  Barnes,  who  holds 
the  legal  title  thereto,  and  defendant  A.  B. 
Spencer,  who  has  a  money  judgment  against 
him,  and  to  enjoin  the  defendant  Each,  sher- 
iff of  Marlon  coonty,  from  selling  tbe  same 
npon  an  execution  issued  on  Spencer's  Judg- 
ment. From  a  decree  In  favor  of  plaintiff  as 
prayed  for  In  her  complaint,  defendants  Wil- 
liam Esch  and  A.  B.  Spencer  appeal.  De^ 
feadant  L.  S.  Barnes  never  appeared  In  the 
case  to  controvert  the  complaint. 

In  her  complaint  plaintiff  alleges,  In  sub- 
stance, that  In  the  autumn  of  1900,  she  fur- 
nished her  hosband  the  sum  of  f26,750,  in 
cash,  for  tbe  purpose  of  buying  real  property 
in  Marion  county,  fully  described  in  her  com- 
plaint, tbe  title  to  which  was  to  be  taken  In 
her  name;  that  with  this  money  be  bought 
the  realty  in  question,  and  by  mistake  the 
legal  title  was  taksn  in  his  name,  and  stUi 
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reDiAius  80,  exc^  a  portion  thereof,  de- 
scribed, situate  on  East  State  street  In  the 
city  ot  Salem,  being  the  residence  and  home- 
stead of  the  platntltr  and  d^endant  L  S. 
Barnes,  a  part  of  which  was  conveyed  to 
them  Jointly  as  tenants  by  entirety.  Plain- 
tiff alleges  the  rendition  of  a  Judgment  on 
Felmiary  24,  1913,  for  $68,390,  with  Interest 
at  6  per  cent  per  annum  and  $29.50  costs,  In 
an  action  wherein  defendant  A.  B.  Spencer 
was  plaintiff  and  defendant  U  S.  Barnes,  de- 
fendant :  and  the  levy  of  the  execution  upon 
the  property  In  question  by  the  defendant 
sheriff.  See  Spencer  v.  Barnes,  65  Or.  231, 
132  Pac.  707.  Ann.  Caa.  191BA,  1287.  It  la 
then  averred: 

"That  the  said  Judgment  so  rendered  in  this 
court  ia  based  and  founded  upon  a  pretended 
judgment  recovered  by  the  said  defendant  Spen- 
cer apainst  the  said  defendant  Barnes  In  the 
superior  court  in  and  for  the  county  of  Los 
Angeles,  in  the  state  of  California." 

Ttw  complaint  shows  that  the  California 
Judgment  has  been  appealed  ftom,  but  that 
the  am>eal  had  not  then  been  determined. 
The  defendants  WlUlam  Each  and  A.  B.  Spen- 
cer answered  Jt^nOy,  denying  that  plaintiff 
famished  to  her  husband  any  of  the  money 
with  which  the  property  in  qQ»tio&  was  pur* 
chased,  and  denying  her  alleged  eqnlty  there' 
In.  Affirmatively  they  assert  that  tbe  consid- 
eration of  the  Spencer  Jndpnent  is  his  in- 
terest In  a  partnership  transactton  between 
him  and  Lw  S.  Barnes  In  tbe  sale  of  certain 
Iron  mining  claims  in  tbe  state  ct  CUIfomla. 
They  aver  "that  in  the  sale  of  said  mining 
claims  said  partnersb^  made  a  net  profit 
amounting  to  $138,660,  all  of  which  the  de- 
fendant "Legiexke  S.  Barnes  received  and  con- 
verted to  his  own  use,"  that  the  prtqterty  In 
question  was  bought  with  funds  belonging  to 
that  partnership,  and  that  plaintiff  is  not 
the  owner  of  any  eqnlty  therein,  nor  has  she 
any  inchoate  right  of  dower  as  Ae  wife  of  L. 
S.  Barnes.  The  defendants  fnrthnr  allege 
that  when  the  Spencer  execution  was  levied 
on  the  lands  described  in  the  complaint,  he 
had  neither  knowledge  nor  notice  of  plain* 
tiff's  alleged  equity  therein,  and  that  he 
thereby  acquired  a  valid  lien  therecm  In  good 
faith  as  a  bona  fide  purchaser.  Tbe  affirma- 
tive matter  of  tbe  answer  is  denied  in  the 
reply.  Plaintiff  avers  therein  that  Spencer 
and  Barnes  were  never  partners;  tliat  the 
former  contributed  nothing  to  the  sale  of  any 
mining  claims  In  Odifomia  or  elsewhere; 
that  his  pretended  claim  was  frandnlent  and 
without  condderaUon;  and  that  his  Judg- 
ment was  obtained  by  fraud  on  hla  part  and 
procured  by  false  testinuHiy. 

In  the  California  action  of  Spencer  r. 
Barnes,  the  plaintiff  ther^  alleged  that  be 
and  defendant  Barnes  had  procured  the 
sale  ct  certain  mining  claims,  and  thereby  a 
large  amount  of  money  as  commission,  which 
beloived  to  them  in  equal  shares.  The  tes- 
timony of  Barnes  was  taken  by  deposltim, 
and  about  three  weeks  afterwards  he  went  to 
New  Xork  Glty.  Dnring  his  absence  the  ac- 


tion was  called  for  trial  and  tried.  Spencw 
was  permitted  to  amend  his  complaint  so  as 
to  claim  a  general  inrtnershlp  with  the  de- 
fendant Barnes,  and  in  effect  aband<med  his 
original  claim.  The  cause  was  tried  In  the 
absence  of  Barnes,  and  by  diangtaig  Spencer's 
contention  the  former  did  not  liave  the  ben- 
efit of  his  own  testimony  upon  the  new  issues 
which  were  formed  by  the  amendmoits  made 
by  the  latter  at  the  trial.  In  the  original 
complaint  Spoicer  Maimed  an  interest  In  the 
commission  upon  the  sale  of  mining  claims 
when  in  fact  none  whatever  was  eam^  in 
the  sale  there<tf ;  and  by  the  amendments 
Spencer  was  permitted  to  claim  an  interest 
in  other  transactions,  concerning  whidi 
Barnes  was  not  given  an  opportunity  to  tes- 
tify. 

The  first  parcel  of  land  described  In  the 
complaint  is  designated  in  the  evidence  as 
the  Salem  Hotd  property,  situate  <ai  the  cor- 
ner of  High  and  State  stxeets,  the  second  as 
the  Burrows,  the  third  as  the  Hofer,  and  the 
fonrth  as  the  Barber  proper^. 

In  regard  to  plalntUts  right  to  the  realty 
in  controvert,  her  claim  Is  abont  as  follows: 
She  and  Kr.  Barnes  wm  married  at  Baton, 
K.  M.,  7annary  2,  1902.  At  that  time  she 
had  about  $26,000.  After  they  were  married 
th^  went  to  Missoula,  Mont,  where  they 
purchased  a  home  with  her  money,  taking 
title  ta  her  nam&  This  was  afterwards  sold, 
and  they  bought  land  at  Trout  Cre^,  in  the 
same  state,  titie  to  a  part  of  whidi  was  also 
taken  In  her  namew  A  large  portion  oC  this 
was  disposed  ot  at  a  profit,  and  the  proceeds 
Invested  In  Zxmg  Beach,  GaL,  where  th^ 
bought  and  sold  different  tracts  ot  land,  the 
lai^t  deal  being  the  pnrdiase  of  a  randi  for 
$06,000^  ndng  her  money,  whidi  they  sold 
for  $71,600;  She  purchased  and  took  tiHe  to 
a  home  at  Ixmg  Beadi,  and  also  one  at  Los 
Angeles,  when  thegr  moved  there  in  100&. 
This  latter  home  was  sold  and  another  one 
bought  In  her  nam&  The  <me  she  sOld  was 
not  iwld  tOT,  and  she  took  It  benA,  so  that  at 
the  time  of  the  purdiase  of  the  Salem  mlty 
she  had  two  pro{>ertie8  In  Los  An^es.  In 
the  summer  ot  1009  they  sold  rooming  and 
lodging  houses  tor  $17,500,  and  also  other 
property,  and  $20,000  was  returned  to  her 
and  d^)oslted  to  her  credit  August  10,  1009, 
in  the  Citizens'  Natioiuti  Bank  of  I4M  Ange- 
les. On  August  12th  a  farther  deposit  of 
$276.60  was  made  to  her  credit  Her  hus- 
band transacted  all  the  business  for  her.  In 
August,  1909,  Barnes  went  to  Denver,  OAo., 
and  she  came  to  Salem,  where  she  learned 
that  the  Salem  Hotel  was  tor  sale.  Her  hus- 
band Joined  her  in  September,  and  she  re- 
quested him  to  buy  the  property  with  her 
money.  On  September  24,  1009,  he  drew  a 
check  on  the  Citizens*  National  Bank  ac- 
count, signed  Grace  D.  Barnes,  by  !<.  S. 
Barnes,  for  $2,000  in  favor  of  Derby  &  Wil- 
son, real  estate  agents,  as  an  initial  payment 
for  the  hotel  property  purchased  of  Mr.  Jo- 
seph Meyers.  On  the  same  date  a  check  was 
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drawn  and  signed  in  tbe  same  manner  In 
favor  of  tlie  Capital  National  Bank  of  Salem 
for  $17,000,  for  the  paTment  of  the  balance 
on  the  purchase  when  tbe  title  should  be  ap- 
proved. Mr.  Barnes  directed  tbe  deed  to  be 
made  to  her.  She  mortgaged  land  which  she 
owned  in  Los  Angeles,  for  $5,000,  with  which 
the  Hofer  property  was  bought  in  May,  1912. 
The  sum  of  $2,500,  was  borrowed  of  l4tdd 
ft  Bush  upon  the  note  of  h.  8.  Barnes, 
pledging  as  security  her  Masonic  Temple 
bonds.  With  this  the  Barber  property  was 
purchased.  After  the  purchase  of  tbe  Mey- 
ers realty,  she  and  her  husband  returned  to 
California,  and  at'  a  later  date  the  transac- 
tion was  completed  and  tbe  deeds  recorded. 
The  error  in  making  the  deed  to  L.  S.  Barnes, 
instead  of  to  her,  was  not  discovered  until 
some  time  later,  when  he  promised  to  correct 
it  by  conveying  the  real  estate  to  her,  but  he 
had  not  done  so  at  the  time  this  suit  was 
commenced.  It  Is  shown  that  at  the  time  Mr. 
and  Mrs.  Barnes  were  married  she  bad  a 
bank  account  of  about  $1,000,  and  consid- 
erable jewelry,  diamonds,  etc.  Barnes  does 
not  appear  to  liave  bad  any  property  at  that 
time. 

As  to  the  equities  pertaining  to  defendant 
Spencer's  judgment  It  is  claimed  on  behalf 
of  plaintiff  tliat  In  June,  1907,  L.  S.  Barnes 
went  to  Tucson,  Ariz.,  where  Spencer  resided, 
tor  the  purpose  of  examining  some  copper 
mines,  of  which  they  took  pictures.  While 
they  were  In  the  photo  gallery,  one  Parker, 
the  photographer,  showed  them  specimens  of 
iron  ore  from  Riverside  count?,  Cal.,  and  In- 
formed them  that  there  were  options  upon 
the  pr<H)erty  running  until  September.  A 
conversation  was  had  between  Spencer  and 
Barnes  In  regard  to  co-operating  In  making 
a  sale  of  mining  property  on  equal  shares. 
Spencer  says  he  was  to  see  about  getting  the 
mines  In  Arizona,  furnish  the  necessary  pa- 
pers, descriptions,  and  prices,  and  forward 
them  to  Barnes,  who  would  attend  to  the 
end  in  Los  Angeles.  The  latter  part  of  Au- 
gust Parker  furnished  Spencer  the  data  con- 
cerning tbe  Iron  claims,  blueprints  of  the 
condition,  description,  and  price  of  each, 
and  the  name  of  the  owner,  which  Spencer 
forwarded  to  Barnes  at  Lcmg  Beadi,  who  se- 
cured the  options.  In  June,  1907,  Barnes  sent 
a  form  of  t^tlon  to  Spencer  for  Parker's  sig- 
nature wbidi  Spencer  was  unable  to  secure. 
This  option  was  sent  within  a  short  time 
after  the  first  conversation.  Barnes  later 
got  Parker's  option.  Spencer  corresponded 
with  Barnes  until  December,  1907.  On  Au- 
gust 10th  of  that  year  he  wrote  to  Barnes, 
asking  him  to  return  tbe  miaps  and  papers 
which  be  bad  sent  him,  saying,  "We  will  go 
out  of  the  mining  business."  Barnes  sent 
him  all  the  maps,  etc.,  that  he  had  at  the 
time.  They  did  not  see  each  other  again 
unUl  October,  1909. 

Barnes'  version  of  the  transaction  as  to 
bis  efforts  to  sell  the  mining  property  is  that 
ha  took  the  matter  up  with  variow  parties 
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in  Los  Angeles,  Duluth,  Iron  Mountain,  Mich., 
Denver,  and  with  the  United  States  Steel 
Company,  of  New  York  and  San  Franclsca 
He  says  he  made  six  trips  to  New  York  to 
close  the  deal,  and  worked  continuously  on 
the  proposition  for  2  years  and  7  months. 
After  these  options  lapsed  he  secured  others, 
and  floally  entered  Into  negotiations  with 
Mr.  B.  H.  Harrlman,  with  whom  he  closed 
the  deaL  After  the  first  transaction  fell 
through,  be  found  tbat  be  could  not  carry 
out  any  deal  without  taking  up  other  claims, 
so  he  made  an  entry  on  30  additional  ones 
of  600  acres.  He  made  arrangements  for 
money  to  use  in  locating  the  tilalms,  made 
several  trips  to  the  properties,  put  in  two  or 
three  mining  camps,  and  did  work  theretm. 
From  that  time  on  he  heard  nothing  from 
Spencer  until  after  the  deal  was  consum- 
mated, more  than  2  years  later.  He  put  In 
several  thousand  dollars  defraying  the  ex- 
penses of  these  trips  and  locating  the  30 
claims.  The  name  of  A.  B.  Spencer  was  nev- 
er entered  in  any  of  tbe  options.  He  was 
absolutely  unknown  In  any  of  the  transac- 
tions after  some  time  early  In  the  fall  of 
1907,  and  never  Invested  a  dollar  to  promote 
the  sale.  The  record  contains  quite  a  large 
mass  of  correspondence,  telegrams,  and  ex- 
hibits relating  to  the  negotiations  and  deals. 
For  the  efforts  made  by  the  people  interest- 
ed with  Barnes  in  the  North  American  Steel 
Company,  be  later  paid  them  $7,500.  He 
turned  over  a  one-fourth  interest  In  the  30 
claims  to  a  Mr.  SbcHits  and  his  associates, 
receiving  $S,000,  together  with  their  assist- 
ance in  sdllng  the  claims;  and  one  Ander- 
son, at  the  time  the  deal  was  closed,  recelv-  * 
ed  $85,000  for  this  one-fourth  Interest  The 
30  claims  were  6S  miles  from  a  railroad,  and 
from  12  to  26  miles  from  water,  which  was 
packed  in  on  mules  at  an  expense  of  about 
$S  per  barrel.  Engineers  were  sent  to  exam- 
ine the  property,  and  the  cost  of  taking  them 
in  was  from  $2,500  to  $3,500  per  trip.  Barnes 
purchased  a  one-handredtb  interest  in  the 
patented  claims  of  one  Alice  M.  Stocker  for 
$6,600,  and  secured  a  one-sixth  Interest  in 
tbe  claims  of  a  Walter  M.  Brown.  These, 
together  with  his  remaining  Interest  in  tbe 
30  claims  and  his  Interest  in  some  watering 
places,  be  sold  to  Mr.  Harrlman  for  $100,- 
000.  The  prc^rties  were  transferred  to  the 
Iron  Chief  Mining  Company  organized  for 
that  purpose.  Spencer  contributed  nothing 
towards  securing  the  properties,  and  took  no 
Interest  in  the  deaL  The  only  work  which 
be  actually  did  was  to -obtain  tbe  maps  and 
data  from  Parker  and  forward  the  same  to 
Barnes  at  Long  Beach  in  August,  1907, 
which  was  probably  worth  $10  or  $15.  Aft- 
er the  sale  of  the  mining  property  Spencer 
claimed  an  interest  in  the  commissions,  of 
which  there  appeared  to  be  none,  and  brouf^t 
action  in  California,  alleging  that  defendant 
Barnes  had  procured  the  sale  of  mining 
claims  and  earned  a  large  amount,  as  com- 
mlaston,  which  Jointly  belonged  to  Um  and 
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Barnes  In  equal  sums,  as  partners.  Daring 
bis  absence  Judgment  for  $69,339  was  obtain- 
ed for  a  small  amount  of  labor,  without 
Barnes  having  an  opportunity  to  present  Us 
Tersion  of  the  transaction. 

Oscar  Hayter,  of  Dallas,  W.  T.  Slater, 
of  Portland  (M.  E.  Fogue,  of  Salem,  on  the 
brief),  for  appellants.  Jay  Bowerman,  of 
Portland,  and  W.  Lair  Thompson,  of  Lake- 
view  (Fulton  ft  Bowerman,  of  Portland,  on 
the  brleO,  for  respondent. 

BEAN,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendant  Spencer  claims  as 
a  purchaser  In  sood  faith  for  a  valuable  con- 
sideration, under  the  provlslona  of  section 
301,  Ll  O.  Ia,  which  provides  that  from  the 
date  of  the  attadunrait,  until  it  be  dls- 
charsed  or  the  writ  executed,  the  plaintiff, 
as  against  third  persons,  shall  be  deemed  a 
purchaser  In  good  faith  and  for  a  valuable 
conidderatlon  of  the  property  attached,  and 
under  subdivision  4,  |  233,  L.  O.  L.,  which 
declares  that  an  execution  Is  levied  on  prop- 
erty In  the  same  manner  and  with  like  effect 
as  similar  property  is  attached.  Defendant 
maintains  that  the  property  is  not  subject  to 
the  prior  equity  of  plaintiff.  In  order  for 
defendant  Spencer,  as  an  attaching  creditor, 
to  be  deemed  a  purchaser  in  good  faith  and 
for  a  valuable  consideration  as  against  the 
plaintiff,  Grace  D.  Barnes,  who  la  the  owner 
of  an  outstanding  equity  in  the  property  up- 
on which  execution  was  levied,  the  defend- 
ant must  allege  and  prove  all  the  facts  nec- 
essary to  establish  that  character  of  hla 
ownership  as  against  such  equity.  One  of 
Buch  material  facts  is  that  his  claim  Is 
founded  upon  a  fair  valuable  consideration. 
Flegel  V.  Koss.  47  Or.  366,  83  Pac.  847; 
Rhodes  v.  McGarry,  19  Or.  222,  23  Pac.  971; 
Haines  v.  Connell,  48  Or.  460,  87  Pac.  265, 
88  Pac.  872,  120  Am.  St  Rep.  835.  An  at- 
taching creditor,  alflhough  placed  on  an 
equality  with  a  purchaser,  cannot  claim  any 
greater  privilege  than  would  be  granted  to 
such  purchaser.  Jennings  v.  Lentz,  50  Or. 
483,  487,  93  Paa  327,  29  L.  R.  A.  (N.  S.)  584. 
The  defendant  Spencer  recognized  this  prin- 
ciple, and  by  his  amended  answer  has  al- 
leged facts  to  bring  htm  within  the  rule  laid 
down  In  the  Rhodes-McGarry  Case.  The 
question  therefore  recurs  upon  the  proof  and 
the  equities  of  the  case. 

[21  It  Is  the  contention  of  counsel  for 
Spencer  that  plaintiff  cannot  question  the 
Judgment  rendered  in  Spencer  v.  Barnes. 
It  Is  said  by  Mr.  Freeman  In  his  work  on 
Judgments  (3d  Ed.)  §  162: 

"It  is  well  understood,  though  not  usually 
stated  in  express  terms,  in  wwks  upon  the  sub- 
jfct,  that  no  one  is  privy  to  a  judgment  whose 
succession  to  the  rights  of  property  thereby 
affected  occurred  previously  to  the  mstitution 
oC  the  suit." 

The  question  as  to  whether  or  not  Mrs. 
Barnes  can  compare  her  equities  In  the 
property  In  controversy  with  those  ot  Spen- 


cer, who  has  a  Judgment  which  Is  valid  and 
binding  as  between  him  and  Barnes,  the  par- 
ties thereto,  Is  an  Important  one.  Our  stat- 
ute and  the  decisions  thereunder  place  a 
judgment  creditor  In  practically  the  same 
position  as  a  purchaser  holding  under  a  deed 
subsequent  to  the  equities  claimed.  In  Gott- 
Ueb  V.  Thatcher  (C.  C.)  34  Fed.  435,  It  was 
held  by  Mr.  Justice  Brewer  that,  as  against 
a  prior  grantee  and  purchaser  at  an  execu- 
tion sale  under  a  preceding  Judgment,  a  sub- 
sequent Judgmrat  against  the  grantor  and 
debtor  is  not  conclusive,  either  as  to  the 
amount  of  the  debt,  or  as  to  the  circum- 
stances and  character  of  the  transaction  out 
of  which  the  Indebtedness  arose,  and  where 
made  defradant  to  a  bill  by  the  holder  of 
such  Judgment  to  set  the  conveyance  aside 
as  In  fraud  of  creditors,  and  to  subject  the 
land,  such  prior  grantee  and  purchaser  may 
show  that  the  debt  for  which  the  Judgment 
was  rendered  had  been  more  than  paid  when 
It  was  obtained,  and  that  the  creditor  had 
taken  an  unfair  advantage  of  the  debtor  In 
the  matter  of  Interest  In  Ingals  v.  Brooks, 
29  Vt  399,  the  facts  of  the  case  were  as 
follows:  Israel  Brooks  conveyed  all  his 
lands  to  his  son,  Clark  Brooks,  and  as  part 
consideration  therefor  Clark  agreed  to  pay 
the  debts  of  his  father.  Leafy  Brooks,  who 
had  become  the  wife  of  Ingals,  presented  a 
claim  against  the  father,  against  which  the 
son  aurk  maintained  he  had  a  set-off.  They 
compromised,  Clark  Brooks  released  his  set- 
off, and  Ingals  and  wife  threw  off  half  the 
claim.  Ingals  then  went  to  Israel  Brooks 
and  got  him  to  allow  Judgment  to  go  against 
him  for  the  other  half  of  the  claim,  of  which 
proceeding  Clark  had  no  notice.  Ingals  then 
levied  execution  under  this  Judgment  on  the 
lands  held  by  Clark  Brooks,  and  sold  the 
same,  and  in  course  of  time  got  a  sherUTs 
deed  and  began  his  action  In  ejectment.  The 
court  uses  the  following  language: 

"The  Judgment,  being  altogether  inter  aUo^ 
and  in  express  vi(dati<}n  of  the  understanding  of 
Clark  when  he  surrendered  the  claim  against 
Lesfy.  one  of  the  plaintiffs,  and  paid  half  the 
amount  of  the  note  In  money,  in  agreed  satisfac- 
tion of  the  whole,  could  have  no  effect  upon  the 
defendant  Clark.  He  is  entitled  to  show  that 
the  note  was  paid  before  sued,  or  that  the  judg- 
ment was,  for  other  reasons,  fraudulent  to  him. 
Atkinson  v.  Allen,  12  Vt.  619.  This  compro- 
mise of  the  note  by  Clnrk  was  just  as  effectual 
a  bar  to  the  c^m,  in  law,  and  just  as  effectual 
a  release  of  bim  nndwtaking  to  pay  it  at  the 
time  of  the  conveyan<»,  as  if  he  had  paid  all 
the  money  upon  it" 

It  Is  true  he  did  undertake  oi^ 

'*promiBe  to  all  the  debts  of  the  grantor  (his 
father),  but  he  has  in  fact  paid  them  all,  ex-  ' 
ccpt  the  mortgage,  which  is  not  In  question. 
And  the  judgment  against  Israel  (the  father), 
is  either  a  subset^uent  debt,  founded  exclusive- 
ly upon  his  promise  to  pa.y  what  they  did  not 
get  of  Clark,  and  whidi  in  no  sense,  under  the 
circumstances,  can  be  regarded  as  forming  any 
portion  of  the  debts  which  Clark  was  to  pay,  or 
else  the  whole  proceeding,  so  far  as  it  is  at- 
tempted to  give  it  the  appearance  of  a  prior 
claim,  is  a  fraud  upon  the  compromise  anfi  set- 
tlonent  made  with  Clark,  and  the  conacqucnk 
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surrender  of  the  note.  And  in  either  case  it  will 
not  enable  the  plaintiff  to  treat  the  coDveyance 
as  voi<],  and  levy  upon  it  as  the  land  of  Israel 
Brooks.   Judgment  reversed.    Casa  remanded." 

In  BoutweU  v.  Mcanre,  30  Vt  676,  the 
conrt^ys: 

**The  judgment  npon  the  plaintiff's  dnim  in 
this  action,  wbetber  rendered  before  or  after 
the  claimant's  appearance,  concludes  nothing 
upon  the  question.  In  all  such  cases  there  is 
likely  to  exist  the  form  of  a  contract  of  a 
date  early  enough  to  accompliab  its  purpose, 
and  it  is  not  uncommon  that  this  contract  as- 
suniea  the  more  solemn  form  of  contracts,  such 
as  that  of  a  promissory  note,  or  even  a  judg- 
ment of  a  court  of  record.  But  in  either  case 
they  are,  of  course,  only  conclusive  upon  the 
parties  to  such  contracts.  Upon  any  guMtions 
arisins  in  r^rd  to  the  creditor  being  bona 
fide  such  at  a  particular  date,  and  continuing 
such  to  the  present  time,  the  contract  is  bat 
prima  facie  evidence  of  the  fact  It  is  always 
competent  to  impeach  the  debt,  either  as  to  its 
bona  Sde  character,  its  date,  or  its  continuance. 
For  although  the  debt  once  existed,  and  of  a 
date  early  enough  to  override  the  plBintitTs 
claim,  yet,  if  it  has  been  extiQ^ished  by  pay- 
meot  on  the  part  of  the  debtor,  it  sinks  at  once 
into  the  common  mass  of  his  assets,  and  can- 
not be  subsequently  kept  on  foot,  as  the  debt  of 
a  bona  fide  creditor." 

In  Temple  t.  Osbum,  65  Or.  S06.  106  Pac. 
16,  plainttfT  held  title  under  an  unrecorded 
deed.  Defendants,  by  a  conveyance  ordered 
by  the  court.  In  a  subsequent  suit  In  which 
plaintiff  was  not  a  party,  ta^d  that  plaintiff 
was  not  bound  by  the  decree.  It  was  held  tn 
Darls  T.  Davis,  20  Or.  78.  26  Pa&  140,  that 
when  the  title  of  a  grantee  Is  attacked  for 
&aud  by  a  judgment  credltw,  the  grantee 
may  look  bdiind  Uie  judgment  and  ascertain 
wbetber  or  not  there  waa  an  actiul  indebt- 
edness between  tbe  parties  npon  which  the 
judgment  Is  founded. 

[3]  Where  one  claims  real  estate  as  a  pur> 
chaser  In  good  faith  and  fbr  a  Tftlaable  con- 
sideration, as  does  defendant  Spencer  In  thU 
caac,  althon^  he  may  claim  by  virtue  of  a 
judgment  of  a  court  of  record,  as  hetwe^ 
such  claimant  and  one  having  prlw  equities 
tn  the  property,  the  record  title  to  which  Is 
In  the  name  of  a  trustee,  the  amount  of  the 
actual  value  of  the  con^deratlon  tecomes  a 
uiaterlal  question.  In  ordor  to  determine 
the  equities  between  the  parties  the  court 
must,  of  necessity,  ti^  cognizance  of  the 
value  of  such  considerattcm  by  virtue  of 
whldi  Uie  defendant  claims  and  has  pleaded 
and  would  have  weighed  against  the  equities 
of  the  pWntur.  All  that  Spoicer  claims  to 
have  done  tn  the  premises  was  to  make  the 
arrangement  with  Barnes  in  June,  1907,  and 
forward  the  data  fnmlAhed  by  Parker  to 
Barnes  at  Los  Angeles,  which  was  soon  re- 
turned at  his  request  Spencer  has  not 
shown  that  he  has  parted  with  a  fair  and 
valuable  condderatlon  in  the  prranlses  so  as 
to  bring  him  within  the  iHtotectlcn  of  section 
301  of  the  statute,  as  a  purchaser  In  good 
faith  for  a  valuable  contideratlon.  Rhodes 
V.  McOarry,  wd  other  authorities,  supra. 

[4]  It  is  an  ancl«it  equitable  principle  that 
-  a  benefldary  estate  follows  the .  coosideEa- 


tlon  and  attaches  to  the  party  from  whom 
tbe  consideration  comes.  The  doctrine  Is 
settled  in  England,  and  In  a  great  majority 
of  tbe  American  states,  that  where  property 
Is  purchased  and  the,  omveyance  of  the  legal 
title  Is  taken  In  the  name  of  one  person, 
while  the  purchase  price  Is  paid  by  anothw,  a 
trust  at  once  results  in  favor  of  the  party 
who  pays  the  price,  and  the  luflder  of  the 
legal  title  becomes  a  trustee  for  Mm,  Pom- 
eroy's  Equl.  Juris.  (3d  Ed.)  1  1037;  Bary  v. 
Wledman,  40  W.  Va.  86,  20  S.  E.  817,  62  Am. 
St  Rep.  866;  Denny  v.  Schwabacher,  64 
Wash,  m,  104  Pac.  m,  182  Am.  St  Bep. 
1140;  suing  v.  Hendrlckson,  1S3  Mo.  865, 
02  S.  W.  105. 

[S]  As  a  general  rule,  trust  property  1>  not 
liable  for  the  trustee's  debts,  and  ^anqot  be 
reached  by  attachment  or  execution,  even 
though  the  trustee's  creditors  have  no  knowl- 
edge of  tbe  existence  of  tbe  trust ;  the  record 
title  being  in  the  name  of  the  trustee.  But 
any  beneficial  Interest  the  trustee  may  have 
In  the  estate  may  be  reached  by  attachment 
or  otherwise.  39  Cyc.  227f ;  Perry  on  Trusts 
(6th  Ed.)  IS  16,  346;  1  Black  on  Judgments, 
S  421;  2  rreeman  <m  Executions  (3d  Ed.) 
173 ;  28  Am.  &  Eng.  Ehicy.  of  Law.  940,  and 
notes;  Meier  v.  Kelly,  22  Or.  136,  29  Paa 
265;  Dlmmick  v.  Rosenfeld.  34  Or.  101,  65 
Pac.  100:  Smith  v.  Farmers',  etc.,  Bank,  67 
Or.  82,  87, 110  Pac.  410 ;  Hart  v.  Bank,  33  Vt. 
266 ;  HQUghton  v.  Davenport,  74  M&  500.  A 
resulting  trust  is  within  the  operation  of  the 
rule  noted.  School  Dlst  v.  Peterson,  74  Minn. 
122.  76  N.  W.  1126,  73  Am.  St.  Rep.  337. 
An^t  this  question  fonner  Mr.  Justice  Bean, 
at  page  139  of  22  Or.,  at  page  267  of  29  Pac., 
of  the  (pinion  In  Meier  r.  Kelly,  supra,  said: 

"As  a  general  rule,  unless  otherwise  provided 
by  statute,  a  judgment  lien  only  attaches  to  the 
actual  and  not  tbe  apparent  interest  of  the 
jud^ent  debtor  in  land,  and  is  subject  to  all 
equities  which  were  held  against  tJie  land  in 
the  hands  of  the  judgment  debtor  at  the  time 
the  jud^ent  waa  rendered,  whether  known  to 
the  judgment  creditor  or  not.  When  called 
upon  in  a  iH-oper  case,  courts  of  equity  are  al- 
ways ready  to  protect  the  rights  of  those  who 
hold  such  e<^uities  as  against  the  judgment  lieii, 
and  to  connne  the  latter  to  the  actual  interest 
of  the  judgment  debtor.  For  this  purpose  they 
will  correct  a  mutual  mistake  In  the  descrip- 
tion in  a  mortgage,  and,  as  corrected,*  give  it 
priority  over  a  subseciuently  acquired  judg- 
ment" (citing  many  authcvities). 

The  syllabus  In  Dlmmick  v.  BosenfAId,  su- 
pra, Is  as  follows : 

"After-acquired  property.— Lands  purchased 
through  an  agent  who  took  the  title  In  bis  own 
name,  without  tht  principal's  knowledge  or  con- 
sent, and  then  conveyed  to  her,  ftre  not  there- 
after subject  to  execution  on  a  prior  judgment 
Qf^ninst  the  agent,  nuce  he  had  only  the  bare 
legal  title  withont  any  interest  In  the  property 
itself." 

At  page  104  of  34  Or.,  at  page  101  of  55 
Pac.  of  the  opinion  we  find  this  quotation 
from  Snyder  v.  Martin,  17  W.  Va.  276,  41  Am. 
Rep.  670: 

"Indep«ident  of  any  statute  law,  tbe  lien  of 
a  judgment  is  a  charge  upon  the  precise  inter* 
est  which  the  judgment  aebba  has,  and  vpon 
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t!0  otbcr.  The  apparent  Interest  of  the  debtor 
can  neither  extend  nor  restrict  the  operation  ol 
the  lien  so  that  it  sball  incumber  any  greater 
or  less  interest  than  the  debtor  in  fact  pos- 
sesses. The  judgment  creditor  has  a  charee  on 
the  interests  of  the  defendant  in  the  land, 
jnst  as  tliey  stood  at  the  moment  the  Hen  at- 
tached: therefore,  thoarh  he  seems  to  have  an 
interest,  yet,  if  be  have  none  In  fnct,  no  lira 
can  attach.  Tbe  rishts  of  th»  judgment  lien 
owner  cannot  exceed  those  which  he  might  no- 

?utre  by  a  purchase  from  tlie  defendant,  witta 
nil  notice  of  all  existing  lesal  or  equitable 
rights  belonging  to  third  persons." 

[6]  We  find  that  tbe  evidence  Id  the  case 
under  coDsldetatlon  clearly  shows  that  the 
Salem  Bote)  property  was  purchased  of  Mr. 
.Toseph  Meyers,  and  that  $19,250  was  paid 
therefor,  with  Mrs.  Barnes'  money,  which 
was  .obtained  by  the  sale  of  real  estate  In 
California ;  that  the  Hofer  property  was 
bought  and  paid  for  with  95,000,  tbe  money 
of  Mrs.  Barnes,  which  was  raised  upon  a 
mortgage  given  on  her  real  estate  In  Los 
Angeles ;  that  the  Barber  property  was  pur- 
chased  with  money  belonging  to  Mrs.  Barnes 
for  $2,500,  raised  by  hsnpothecmtlng  her  Ma- 
sonic Temple  bonds.  The  decree  aa  to  these 
three  parcels  of  property  la  affirmed.  Aa  to 
the  Burrows  property,  It  was  bought  for  $4,- 
000.  It  la  described  as  follows  in  the  com- 
plaint: 

"Also  beginning  at  a  stake  at  the  Intersection 
of  Division  and  Liberty  streets,  in  the  city 
of  Salem,  Marion  county,  Oregon,  and  bearing 
nortli  from  the  northwest  corner  of  blut-k  No. 
2<i  in  said  City  and  90  feet  distant,  and  run- 
ning north  along  the  east  line  of  said  I^iberty 
street,  105  feet  to  a  stake:  thence  south  1«5 
feet  to  a  stake;  thence  west  105  feet  to  the 
place  of  beginning,  and  situate  in  Marirai  coun- 
ty, Uresnn. 

"Also  the  following  described  premises  to  wit : 
Commencing  at  a  stake  on  the  east  line  of 
Liberty  street  in  the  city  nt  Salem,  one  liun- 
dred  and  sixty-five  (1A6)  feet  north  from  the 
point  where  the  east  line  of  Liberty  street  inter- 
sects the  north  line  of  Division  street,  as  shown 
by  the  recorded  plat  of  the  city  of  Salem; 
thence  northerly  along  the  east  line  of  Liberty 
street,  twenty-five  (25)  feet;  thence  easterly, 
at  n  right  angle  to  said  Liberty  street,  one 
hundred  and  slxty-flve  (1B5>  feet;  thence  south- 
erly parallel  with  said  Liberty  street,  twenty- 
five  (25)  feet:  thence  westerly  one  hundred  and 
sixty-five  (165)  feet  to  the  place  of  beginning, 
being  and  lying  in  lot  No.  seven  of  the  unonm- 
bered  J>lock  lying  immediately  north  of  block 
No.  26  in  the  sau  city  of  Salem,  Uarion  conn- 
ty,  Oregon." 

Pnctlcally  all  tbe  testlmcaiy  in  regard  to 
the  funds  with  which  this  pn^rty  was 
bought  is  that  of  Mr.  Barnes,  to  the  effect 
that  his  wife  bought  ttie  same  from  her  iris- 
ter  for  her  mother;  that  be  "pnt  tbe  money 
op** ;  that  it'  was  some  he  received  for  wages ; 
that  be  paid  H>000  for  It,  and  obtained  tbe 
money  "from  a  bank  account  of  my  own  In 
Los  Angeles."  The  evidence  fftlls  to  show 
that  this  piece  of  realty  was  purchased  with 
Mrs.  Barnes'  money.  Moreover,  Mrs.  Barnes 
allies  In  her  complaint  that  she  advanced 
the  sum  of  $26,750  to  her  husband  for  the 
purpose  of  buying  the  lands  described  in  the 
complaint    The  Salem  Hotel  property  at 


$19,200,  the  Hofer  properly  st  96.00(K  and 
the  Barber  pn^ierty  at  tZJBOO  totals  that 
amount,  926,750,  leaving  wme  of  ber  fonda 
for  application  on  the  Burrows  property. 

[7]  To  establish  a  resulting  trust  In  prop; 
er^  1^  parol  testimony  the  evidence  must  be 
full,  clear,  and  convincing.  If  it  is  attended 
by  doubt  and  uncertainty,  the  writing  must 
remain  the  behest  and  best  evidence.-  Snider 
V.  Johnson.  26  Or.  328,  332,  35  Pac.  846; 
Banker  r.  Barger,  30  Or.  268,  47  Pac.  702; 
Oregm  Lumber  Company  v.  Jones,  36  Or. 
80,  80,  08  Pac.  769.  It  la  not  enough  that 
Barnes  may  have  Intended  to  tranter  the 
Barrows  property  to  his  wife,  or  that  he  had 
promised  to  do  so,  or  that  be  Juiitly  owed  ber 
an  amount  of  mcmey  eqnal  to  tbe  price  there- 
of. Tbat  Is  not  plalntUTs  claim  aa  asserted 
in  her  ctmiplalnt.  The  decree  of  the  lower 
court  as  to  the  Burrows  property  Is  modlBed 
80  aa  to  exclude  the  same  from  tbe  injunc- 
tion. •  . 

[SI  Tt  Is  contended  by  defendant  Spencer 
that  tbe  plaintiff  cannot  quesUnn  the  fairness 
of  the  Spencer  Judgment,  for  tbe  reason  tbat 
the  complaint  alleges  that  such  Judgment  was 
duly  rendered.  That  pleading,  however,  re- 
fers to  this  Judgment  as  a  pretended  one. 
Defendant's  answer  pleaded — 

"that  the  consideration  of  the  said  Judgment  of 
tbe  defendant  A.  B.  Spencer  agninKt  the  defend- 
nnt  l^pene  S.  Barnes  is  a  btilsnce  nf  $<t!>.:{:f0, 
found  due  said  Spencer  from  Miid  Bnmes  by  the 
superior  court  In  and  for  tlie  county  of^ 
Angeles,  state  of  CalifnmlH,  upon  an  enforced 
accounting  against  said  Barnes  of  a  piirtner- 
sliip  buMness  conductetl  by  said  pHrties  fmm 
August  28th,  1907,  until  tbe  autumn  of  the 
year  1009.  for  the  sale  nf  certain  Iron  mining 
daims  In  the  state  of  CallfomiA,** 

In  reply  thereto,  the  plaintiff  properly 
states  that  Spencer  was  never  a  partner  of 
defendant  L.  S.  Barnes,  and  a-ssnlls  tbe  eq- 
uities of  the  Judgment  by  an  appropriate  re- 
ply concerning  the  consideration  of  tbe  Judg- 
ment 

With  the  modification  above  me^ntlnned,  the 
decree  of  tlie  lower  court  la  affirmed;  nei- 
ther party  to  recover  costs  herein. 

BASIN,  J„  did  not  sit 

(TS  Or.  2»1> 

STALKER  et  aL  v.  STALKER  et  aL 

(Supreme  Court  <a  Or^oo.   Nov.  23,  191S.) 

L  Spboifio  Pbvfobhanci  4=a47— Pabol  Coir- 
nAGT  fob  Sali  or  Lanj>— Pabt  Pbbtobu- 

AHCB. 

The  taking  possession  of  real  estate  pur- 
suant to  an  oral  contract  for  the  sale  thereof 
is  such  part  performance  as  will  take  tbe  con- 
tract out  of  the  statute  of  frauds  unless  tbe  re- 
lation of  affinity  or  consanguinity  exists  be- 
tween tbe  vendor  and  purchaser,  in  which  case 
the  making  by  the  purchaser  of  valuable  im- 
provements in  addition  to  the  taking  of  posses- 
sion is  essential  to  specific  performance  of  the 
contract 

[Ed.  Note.— For  other  cases,  see  Specific  Per^ 
formance,  Cent  Dig.  t  132 ;  Dec.  Dig.  «=s»47.] 
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2.  SPEcino  Pebfobuance  <s=9l21  —  Pabol 

Co  NTRA  CTS— E  VI DBNOB— SUFTICIENCT. 

Evidence  hef4  to  justify  a  fiudiag  that  a 
husband  orally  contracted  to  convey  land  to 
hU  plural  wife,  and  tbat  sbe  took  posseasioii  of 
the  land  relying  on  the  contract  and  made  val- 
oable  improvements  thereon  authorising  her 
heirs  to  compel  specific  performance. 

[Bd.  Note.— For  other  cases,  see  Specific  Per- 
forniance,  Cent  Dig.  K  387-895;  Dec.  Dig.  <8=> 

In  Bana  Appeal  from  CSrenlt  Conrt,  Ba- 
ker County;  Gustav  Anderson,  Judge. 

Salt  1^  E.  Lucille  Stalker  and  others 
against  Alexander  R.  Stalker  and  others. 
From  a  decree  t<x  iflaintltfa,  defendants  ap* 
peaL  Affirmed. 

This  Is  a  suit  to  quiet  the  title  to  real  prop- 
erty. The  material  facts  are  that  on  March 
22,  1882,  when  section  5352,  R.  S.  V.  S.,  de- 
nottncing  bigamy,  was  amended,  Emily  E. 
Stalker  was  a  plural  wife  of  Alexander  Stalk- 
er, and  botA  were  members  of  the  Charch 
of  Jesus  Christ  of  Latter  Day  Saints  and 
tiien  residing  In  the  territory  of  Idaho,  where 
their  sons  and  daoghters,  the  plaintlfl^s,  were 
bom  prior  to  January  i,  1883,  and  each  was 
legitimated  by  section  7  of  tbe  amended  en- 
actment. 22  U.  S.  Stat,  c  47.  Mr.  Stalker, 
fearing  prosecution  for  polygamy  In  Idaho, 
determined  to  put  away  such  plural  spouse 
and  for  that  purpose  he  came,  in  the  summer 
of  1886.  to  Pine  Valley,  Baker  county,  Or., 
where  he  purchased  the  northwest  quarter 
of  section  26  In  township  7  south,  range  4S 
east  of  the  Willamette  Meridian,  paying  for 
the  land  $700,  and  also  laying  out  about  $300 
In  building  an  addition  to  the  house  on  the 
premises.  In  the  fall  oX  that  year  he  caused 
the  plaintiffs  and  their  mother  to  be  removed 
to  and  settled  npon  this  land.  He  took  the 
title  to  that  quarter  section  in  his  own  name, 
so  that  If  the  plural  wife  became  discouraged 
she  could  not  Immediately  sell,  convey,  or 
mortgage  the  real  property,  and  with  the 
money  thus  obtained  return  to  her  former 
home  and  trouble  him.  The  next  year  after 
the  plaintiffs  and  their  mother  were  taken 
to  the  land,  Mr.  Stalker  went  back  to  Idaho 
and  never  returned  to  Oregon.  At  the  time 
the -tract  was  purchased,  there  were  only  a 
few  acres  of  It  Improved,  but  the  plaintiffs 
removed  the  brush  growing  on  the  premises, 
cleared  about  70  acres,  and  made  many  per- 
manent and  valuable  Improvements  upon  the 
real  prt^rty  until  It  Is  now  worth  about  $8,- 
000  as  a  result  of  their  labor.  Mr.  Stalker 
collected  the  rent  of  the  premises  while  he 
so  occupied  them,  but  thereafter  the  plural 
wife  lived  upon  the  land  or  received  the 
rents  accruing  from  a  lease  thereof.  He,  for 
a  consideration  of  $25,  conveyed  to  the  plain- 
tiff E.  Lucille  Stalker  1%  acres  of  the  prem- 
ises, and  he  has  paid  the  taxes  annually  Im- 
posed on  the  land  to  and  Including  the  levy 
for  the  year  1910.  The  plural  wife,  on  Au- 
gust 10,  1910,  wrote  Mr.  Stalker  a  letter 
from  which  an  ezcoiit  Is  taken,  tIs.: 


"The  man  who  has  the  farm,  hta  lease  will 
expire  this  fall,  and  like  all  rented  piflces  'tis 
in  a  bad  shape.  I  left  it  fenced  and  house  in 
good  repair,  but  it  will  take  some  money  to  fix 
it  u^,  so  I  think  it  would  be  only  right  for  yon 
to  ^ve  me  the  deeds  and  I  can  sell  the  place. 
This  yoo  will  tbiok  a  big  demand  but  I  think 
'tis  a  small  compensation  for  the  many  years  I 
was  your  willing  slave  tax  yon  and  your  entire 
family." 

Replying  to  such  solicitation,  be  wrote  faer 
as  follows: 

"Agreeable  to  request,  I  am  making  an  ef- 
fort to  furnish  you  a  lepal  deed  to  your  home  in 
Pine  Valley.  •  •  •  The  original  deed  would 
not  be  of  any  eervlce  to  you,  therefore  I  sug- 
gest that  you  draw  up  a  deed,  takinc  LucUle's  as 
a  basis,  describing  the  parcel  of  land  Ladlle 
owns  In  the  premues.  I  ask  this  to  make  her 
safe,  and  because  I  cannot  describe  It  Give  the 
metes  and  bounds  carefully,  fill  out  the  whole 
matter  agreeably  to  the  method  they  do  soch 
things  in  Oregon,  then  send  to  me  and  I  will 
have  tt  attested  and  sworn  to  before  a  notary 
public  and  returned,  to  you." 

He  on  December  29,  l&lOr  mailed  to  his  son. 
the  defendant  Alexander  R.  Stalker,  a  let- 
ter wherein  he  referred  to  the  plaintiff  Wal- 
ter B.  Stalker,  saying: 

"I  write  In  regard  to  my  property  In  Pine 
Valley.  Emily  has  through  a  lawyer  in  Port- 
land written  to  me  requesting  me  to  give  her 
a  deed  to  the  property  there.  I  thought  the 
matter  over  and  concluded  to  do  stf,  and  wrote 
to  her  to  that  effect,  as  it  has  been  an  elephant 
on  my  hands  through  all  these  years.  But  have 
since  written  to  Wallace  and  ne  tells  me  that 
the  property  there  is  worth  fifteen  or  sixteen 
thousand  dollars.  How  is  that,  or  do  you  know 
anything  abont  values  there?  If  he  Is  correct 
about  that,  that  would  be  giving  her  too.  great 
an  advantage  over  the  rest  of  you.  The  deed  I 
received  today  to  be  filled  out  and  signed.  How 
does  this  appeal  to  you?  T  wixh  to  do  the  right 
thing  all  around  but  if  Wallace's  estimate  of 
the  property  is  near  right,  this  would  be  a  wrong 
to  the  rest  of  you,  and  therefore  the  only  thing 
left  for  you  would  be  to  take  out  an  injunction 
and  prevent  it  (I  mean  your  mother's  children). 
I  had  a  misconception  regarding  the  value  of 
the  property  if  he  is  any  where  near  correct.  I 
have  had  a  number  of  persons. writing  from  Pine 
who  wished  to  buy,  Wallace  among  the  number, 
but  I  studiously  refnsed  to  sell  not  wishing  to 
leave  the  family  without  a  home.  What  have 
you  to  advise  in  the  premises?  Tell  me  what 
you  know  without  reserve  at  your  earliest  con- 
venience. I  have  been  to  great  expense  paying 
taxes,  water  suit,  etc." 

No  deed  was  returned  from  Hr.  Stalker, 
who  died  in  Mardi,  1912,'  and  the  plaintlffis' 
mother  died  November  14th  of  that  year. 
Bortensla  Stalker,  the  first  and  legal  wife, 
died  In  the  year  1908,  leaving  then  surrlv^ 
Ing  her  husband  Alexander  Stalker  and  their 
sons  and  daughters,  the  defendants  in  this 
suit 

The  complaint  alleges  that  the  plalntlfCs 
are  the  heirs  at  law  of  Emily  E.  Stalker  who 
died  Intestate;  that  they  and  tb^r  mother 
were  removed  by  Alexander  Stalker  and  set- 
tled upon  the  land  In  Baker  county,  Or.,  "un- 
der a  verbal  contract  and  agreemoit  that  the 
said  tract  or  parcel  of  land  shoifld  be  tbe 
property  of  said  Emily  E.  Stalker,  and  the 
said  Emily  E.  Stalker  then  and  Ibere  was 
pnt  into  and  took  possession  of  said  land  nn- 
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der  said  verbal  agreement  and  contract  that 
the  same  gbould  be  conTeyed  to  her";  that 
she  had  undisputed  posses8l<m  ot  the  land 
which  she  cultivated  more  than  26  ;ears  and 
up  to  the  time  of  ber  death,  since  which  the 
plaintiffs  have  been  in  possession  of  the 
premises,  except  a  small  i>ortlon  thereof 
which  with  the  consent  of  their  mother  was 
conveyed  by  their  father  to  the  plaintiff  E. 
Lucille  Stalker.  Reference  la  then  made  to 
the  correspondence  t>etween  their  mother  and 
father,  as  hereinbefore  set  forth,  and  it  Is 
further  alleged,  upon  information  and  belief, 
that  pursuant  to  such  agreement  and  corre- 
spondence their  father  executed  to  their 
motlier  a  deed  to  the  premises,  which  deed 
was  either  tost  in  the  mall,  or  destroyed  by 
some  person  to  whom  it  was  Intrusted  by 
the  grantor  to  be  posted  to  the  grantee ;  and 
tbat  the  plaintiffs  are  Informed  and  believe 
that  tbe  defendants  as  the  heirs  of  Alexander 
Stalker  are  claiming  an  adverse  interest  In 
tbe  land.  The  answer  denies  tbe  material 
averments  of  the  complaint,  and  for  a  sep- 
arate defense  and  by  way  of  cross-bill  al- 
leges that  the  defendants  are  the  sole  heirs 
at  law  of  Alexander  Stalker,  deceased,  the 
Issue  of  bis  legal  marriage  with  their  mother 
his  first  and  only  wife;  that  no  marriage 
ever  occurred  between  their  father  and  the 
plaintiffs'  mother ;  and  that  their  father  died 
seised  of  an  estate  of  Inheritance  In  and  to 
the  real  property  described  in  the  complaint, 
to  all  of  which  they  are  entitled  by  Inher- 
itance. Tbe  reply  put  in  Issue  the  allega- 
tions of  new  matter  In  the  answer,  and.  the 
cause  having  been  tried,  the  platntlttB  se- 
cured a  decree  as  prayed  for  In  the  com- 
plaint, and  the  defendants  appeal 

W.  H.  Strayer  and  William  Smith,  both  of 
Baker,  for  appellants.  L.  C.  Garrlgus,  of 
Portland,  and  John  L.  Rand,  A.  A.  Smith, 
and  Wm.  H.  Padcwood,  Jr^  all  of  Bafcer,  for 
respondents. 

MOORE,  C.  J.  (after  stating  the  facts  as 
above).  It  is-  contended  tbat  as  Emily  E. 
Stalker  was  living  upon  tbe  land  In  Baker 
county,  Or.,  when.  Alexander  Stalker  return- 
ed to  Idaho,  she  did  not  take  possession  of 
the  premises  under  any  contract  that  tbe 
title  to  the  real  property  should  be  conveyed 
to  ber,  for  which  reason  an  error  was  com- 
mitted in  rendering  the  decree  brought  up 
for  review.  In  Roberts  v.  Templeton,  48  Or. 
65,  SO  Pac.  481.  3  L.  H.  A.  (N.  S.)  790,  It  was 
held  that  where  the  plaintiff,  up  to  the  time 
of  bis  oral  purchase  of  tbe  Interest  of  a  ten- 
ant in  common  in  a  mln^  was  in  possession 
under  a  contract  with  a  cotenant  of  the  ven- 
dor, BO  tbat  hla  prior  possession  merge<l  into 
tbat  under  his  purchase,  there  was  not  such 
a  change  of  possession  under  tbe  contract  as 
to  take  tbe  case  out  of  the  statute  of  frauds, 
and  for  that  reason  specific  enforcement  of 
tbe  oral  agreement  would  not  be  decreed.  To 


the  same  effect,  see  the  case  of  Tonseth  v. 
Larsen,  69  Or.  38T,  138  Pac  1080. 

[1]  We  do  not  regard  the  possession  of  the 
real  property  which  was  secured  and  taken 
by  Emily  E.  Stalker  as  coming  within  the 
rule  announced  In  that  case.  She  came  upon 
the  land,  It  is  true,  before  Mr.  Stalker  went 
back  to  Idaho,  never  to  return;  but- she  was 
not  In  possession  of  tbe  proi>erty,  nor  ^d 
she  secure  a  right  thereto,  as  a  tenant  or 
otherwise,  until  he  abandoned  the  premises. 
It  Is  possible  this  plural  wife  ml^t  never 
have  been  treated  as  Hagar  and  driven  off 
the  land  as  a  trespa&ser  by  the  person  so 
holding  the  legal  title  so  long  as  be  lived. 
She  was  never  compelled  to  pay  any  rent  for 
the  use  of  the  real  property,  but  she  could 
undoubtedly  have  been  evicted  If  an  action 
had  been  instituted  for  that  purpose,  unless 
she  could  have  interposed  the  plea  that  she 
took  possession  under  and  made  valuable  im- 
provements pursuant  to  an  oral  contract 
that  she  was  to  secure  the  legal  title  when 
she  had  bec(»Die  so  pleased  with  the  new 
home  as  not  to  leave  it  and  return  to  Idaho 
and  thereupon  possibly  eubject  Mr.  Stalker 
to  indictment  and  prosecution  for  polygamy. 

"The  mere  physical  fact  of  possessioD,"  says 
a  noted  author,  "is  not  of  itseu  conclusive,  nor 
even  material.  Tbe  possession  must  be  taken 
and  held  with  the  intent  of  carrying  out  and  ex- 
ecuting the  agreement.  The  existence  of  this  in- 
tent is  vital,  and  is  the  essential  element  which 
the  courts  require  as  a  condition  of  the  part 
performance  upon  which  a  decree  of  specific  ex- 
ecution may  be  based.  This  Intent,  however, 
cannot  be  shown  by  proving  the  verbal  contract 
between  tbe  parties,  for  such  a  course  would 
be  a  most  vicious  arguing  in  a  circle.  It  must- 
therefore  be  established  by  matter  outride  of 
the  agreement'*  Pomeroy,  Specific  Perform- 
ance (2d  Ed.)  {  116. 

As  between  strangers  a  change  of  posses- 
sion of  land  is-  sufficient  to  take  a  case  out 
of  the  statute  on  the  ground  of  fraud,  and 
a  party  who  has  thus  secured  possession  of 
real  property  under  a  parol  contract  to  pur- 
cbase  the  premises  may  enforce.  In  a  suit 
in  equity,  a  specific  performance  of  tbe  agree- 
ment, because  otherwise  he  might  be  treated 
as  a  trespasser.  Coney  v.  Tlmmons,  16  S,  C. 
378.  Tbat  Mr.  Stalker  did  not  drive  the 
plaintiffs  and  their  mother  from  the  land 
probably  resulted  from  his  Innate  sense  of 
duty  to  furnish  them  a  home.  If  he  bad 
died  Intestate  soon  after  possession  of  the 
premises  was  delivered  to  the  plural  wife, 
it  is  reasonable  to  suppose  that  the  defend- 
ants, who  are  the  issue  of  a  lawful  marriage, 
could  have  had  no  great  love  for  the  plain- 
tiffs and  would  have  undertaken  to  eject 
tbem  from  the  land,  as  is  evidenced  by  an 
averment  In  the  answer  to  tbe  effec{  that 
Alexander  Stalker  died  seised  of  an  estate 
of  Inheritance  In  and  to  the  real  property, 
and  the  defendants  as  his  sole  heirs  at  law 
are  entitled  thereta 

The  possession  of  real  property,  when  tak- 
en pursuant  to  an  oral  contract  for  the  sale 
thereof,  Is  generally  held' to  be  such  an  act 
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of  part  performance  as  to  take  the  case  ont  of 
the  statute  of  frauds,  even  witboot  any  addi- 
tional drcnmstance,  such  as  the  payment  of 
the  consideration,  or  the  making  of  improre- 
ments.  Pomeroy's  Spedflc  Performance  (2d 
Ed.)  i  115;  Sprague  t.  Jessnp,  48  Or.  211, 
83  Pac.  145,  84  Pac.  802,  4  L.  B.  A.  (N.  S.) 
410;  Barrett  v.  Schletch,  87  Or.  eiS,  62  Pac. 
T^.  In  the  latter  case,  however,  It  was  rul- 
ed that,  when  any  relation  of  afl^ty  or  con- 
sanguinity was  shown  to  exist  between  the 
vendor  and  voidee  under  a  parol  contract  to 
convey  land*  the  making  of  ralnable  Improve- 
ments was  essential  to  establish  the  right 
to  enforce  specific  performance  of  the  agree- 
ment. To  the  same  effect,  see  Pugh  v.  Spick- 
nail,  43  Or.  489,  73  Paa  1020,  74  Pac  485. 

[2]  In  the  case  at  bar,  no  direct  evidence 
was  offered  lending  to  substantiate  the  mak- 
ing of  the  parol  agreement,  because  both 
parties  thereto  were  dead.  Such  fact,  how- 
ever, Is  sought  to  be  established  by  inference 
and  by  declarations  against  interest  made 
by  Mr.  Stalker.  It  must  be  admitted  that 
the  oral  admissions  of  a  party  ought  to  be 
viewed  with  caution.  L.  O.  U  |  808,  subd. 
4,  Such  avowals  may  not  have  been  correct- 
ly understood,  or  accurately  remembered  so 
as  precisely  to  be  repeated.  So,  too.  In  the 
pretended  Iteration,  words,  phrases',  or  sen- 
tences may  have  been  purposely  misquoted 
in  order  to  promote  a  selfish  Interest  The 
-plaintiff  J.  L.  Stalker  testified  that  at  dif- 
ferent times  he  had  heard  his  father  s^y  the 
land  In  Baker  county.  Or.,  was  for  the  plain- 
tiffs and  their  mother.  The  plaintiff  W.  R. 
Stalker  testified  he  had  heard  his  father 
several  times  say  to  his  mother,  "The  place 
Is  for  you  and  the  children."  The  stipulated 
testimony  of  the  plaintiff  W.  U.  Stalker  Is 
to  the  effect  that  his  father  and  mother  were 
members  of  the  Mormon  church,  and  each 
had  -told  him  they  had  been  married  accord- 
ing to  the  rites  of  that  religious  organiza- 
tion. \ 

"That  at  the  tim^e  my  father  left  Pine  Valley 
for  Idaho  he  told  my  motlier  in  my  presence 
that  be  had  bougbt  the  place  mentioneo  in  the 
complaint  for  her  and  nft-  children,  and  that 
he  gave  it  to  her,  and  that  it  was  hers,  and  that 
he  was  going  to  Idaho  and  was  not  coming  back, 
and  that  he  would  after  a  while  send  her  a  deed, 
but  that  he  didn't  give  her  a  deed  at  that  time 
because  he  was  afraid  if  he  did  she  might  be- 
come dissatisfied,  sell  the  place,  and  return  to 
Idaho  and  get  him  into  trouble,  and  for  that  rea- 
son he  was  going  to  hold  the  title  for  a  while, 
but  for  her  to  go  ahead  and  improve  the  place, 
and  that  he  would  give  it  to  her  in  considera- 
tion of  her  suppornng  and  taking  care  of  bis 
children." 

The  plaintiff  W.  R,  Stalker,  In  referring 
to  a  conversation  he  had  with  Alexander 
Stalker,  testified: 

"Father  asked  why  we  had  gone  away  to 
school  and  hadn't  stared  on  the  place,  and  I 
told  him  we  didn't  feel  a  very  great  interest  in 


the  place  because  he  held  the  deed  for  It;  that 
he  hadn't  given  as  or  mother  a  deed.  Q.  What 
did  he  say?  A.  He  said,  'Tou  are  reell;  bet- 
ter oflE  the  way  it  is,  because  I  pay  the  taxes.'  " 

The  defendant  A.  B.  Stalker,  referring  to 
a  conversation  he  had  at  Salt  Lake  City, 
Utah,  with  his  father,  respecting  the  demand 
of  Emily  E.  Stalker,  testified: 

"He  said  that  she  had  asked  him  for  a  deed  to 
the  Pine  Valley  property,  but  he  had  not  made 
her  any  deed,  and  didn't  intend  to  make  her 
any  deed." 

Notwltiistandlng  contrary  Inferences  may 
reasonably  be  deduced  from  the  testimony, 
it  is  b^eved  the  oral  declarations  so  imput- 
ed 'to  Alexander  Stalker,  when  viewed  In 
connection  with  the  wlmlsslons  contained  in 
his  letters  ber^before  set  forth,  unmistak- 
ably show  that  a  parol  contract  bad  been 
entered  into  between  him  and  his  plural 
wife,  whereby  he  surrendered  to  her  the  land 
in  Baker  county.  Or.,  and  that  when  he 
abandoned  the  premises  and  returned  tO' 
Idaho  she  thereupon  took  possession  of  the 
same  and,  relying  upon  his  oral  agreement 
to  execute  to  her  a  deed  of  the  property, 
made  permanent  and  valuable  improvements 
thereon. 

It  wUl  be  remembered  that  this  suit  is 
predicated  on  the  assumption  that  Alexander 
Stalker  bad  duly  executed  a  deed  of  the  land 
to  the  plaintiffs'  mother  and  had  delivered 
the  sealed  instrument  to  some  person  to  be 
mailed  to  her.  The  prayer  of  the  complaint 
ia  -that  the  defendants  l>e  rcQulred  to  set 
forth  by  answer  their  alleged  claim  to  the 
premises,  that  their  asserted  right  to  the 
land  may  be  quieted  and  the  plainUflls'  title 
confirm^,  "and  for  all  proper  and  equita- 
ble relief."  It  is  possible  such  deed  may 
never  have  been  executed,  as  seems  to  be 
Indicated  by  the  testimony  of  the  defendant 
A.  R.  Stalker,  who  stated  upon  oath  that 
his  father  Informed  him  he  had  not  given 
the  deed  and  did  not  Intend  to  make  any 
to  Emily  E.  Stalker.  The  prayer  of  the 
bill  being  also  for  general  relief,  the  plain- 
tiffs as  the  sole  heirs  of  Emily  E.  Stalker, 
deceased,  are  entitled  to  a  specific  perform- 
ance of  the  terms  of  the  parol  agreement 
whereby  she  was  given  possession  of  the  t-eal 
property  and  made  Improvements  upon  IL 
The  decree  of  this  court,  when  the  mandate 
Is  entered  in  the  court  below,  shall  stand  as 
and  for  a  conveyance  by  each  of  the  defend- 
ants of  all  his  right,  titie,  interest,  and  es- 
tate in  or  to  the  real  prc^rty  described  in 
the  complaint,  and  also  each  of  the  defend- 
ants and  all  persons  claiming  or  to  claim  by, 
through,  or  under  them,  or  either  of  them, 
any  estate  or  interest  In  or  to  the  pren^ses 
or  any  part  thereof,  will  be  barred,  and  the 
plaintiffs'  title  thereto  quieted. 

The  decree  of  the  trial  court  should  there- 
fore be  affirmed,  and  It  Is  so  ordered. 
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<79  Or.  223) 

DARBT  T.  HINDMAN  et  al. 
(Supreme  Court  of  Oregon.    Nov.  30,  1915.) 

1.  Wills  ^»52  —  Psobats  —  Bubden  or 
PBoor. 

lu  a  will  contest,  the  burden  of  proof  is  on 
the  proponent  to  eBtal(lish  every  fact  necessary 
to  the  validity  Ot  the  will,  ittduding  testator's 
mental  capacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
DJk.  si  101-110;  Dec.  Di«.  «3>52.] 

2.  Wills  4=345— TESTAWKnTABT  Capacttt. 

M''bere  an  alleged  will  was  executed  while 
testator  was  in  a  semiuQconscious  condition,  in- 
capable of  comprehending  hia  relation  to  the 
persona  who  might  have  been  the  objects  of  bia 
bounty,  or  the  scope  and  bearii^  of  the  provi- 
sions of  the  will,  the  whole  contents  of  which 
were  the  su^estion  of  other  minds,  the  testator 
having  signed  it  without  knowledge  of  what  he 
was  doinz,  another  person  holding  the  pen  and 
directing  his  hand,  such  alleged  will  was  invalid 
for  lack  of  a  sound  and  disposing  mind,  or  tes- 
tamentary capacity,  on  the  part  of  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  %  92 ;  Dec.  Dig.  «=>45.] 

In  Banc  Appeal  from  Circuit  Court,  Bak- 
er County;  Gustav  Anderson,  Judge. 

Petition  contesting  the  Taliditj  ot  a  pro- 
bated will  by  Maty  H.  Darby  against  Al- 
bert Hindman  and  others.  From  a  decree 
sustaining  tbe  validity  of  the  will,  contest- 
ant appeals.  Beversed,  and  a  decree  entered 
dedarlng  the  alleged  will  Inralid. 

This  iB  I.  contest  as  to  tlie  Talidtty  of  the 
will  of  one  nionias  Hnffman,  who  died  In 
Baker  county  about  September  11, 1913.  An 
Instrument,  puiportiDg  t»  be  his  last  will 
and  testament,  was  admitted  to  probate  on 
October  23,  ISIZ,  and  thereafter  the  contest- 
ant  filed  her  petition  contesting  the  alleged 
will  on  the  ground  of  want  of  mental  capac- 
ity In  the  testator  to  execute  a  wilL  The 
county  court  entered  a  decree  sustalidng  the 
validity  of  the  will,  which  decree  was  affirm- 
ed by  the  circuit  court  upon  appeal,  and 
contestant  appeals  to  this  court. 

A.  S-  Bennett,  of  The  Dalles,  and  John  U 
Rand,  of  Baker,  for  appellant  Claude  Hind- 
man,  of  Baker,  fi>r  respondents. 

McBRIDE.  J.  (after  stating  the  facts  as 
above).  [1,2]  The  burden  of  proof  was  up- 
on the  proponent  to  establish  every  fact  nec- 
essary to  make  a  valid  will,  Including  the 
mental  capacity  of  the  testator.  Hubbard 
V.  Hubbard,  7  Or.  42;  I/uper  v.  Werts  and 
Smith,  19  Or.  122,  23  Pac.  850;  Holman's 
Will,  42  Or.  345,  70  Pac.  908 ;  Mendenhall's 
WUl,  43  Or.  542,  72  Pac.  318,  73  Paa  1033. 
There  Is  no  dispute  between  counsel  as  to 
the  rules  of  law  applicable  to  this  case ;  the 
sum  of  all  the  authorities  being: 

"A  sound  and  disposing  mind  or  testamentary 
capacity  implies  that  the  testator  fully  under- 
stands what  be  is  doing  and  how  be  is  doing  it." 

A  very  careful  examination  of  the  testi- 
mony here  falls  to  satisfy  us  of  the  testa- 
mentary capacity  of  the  decedent  On  the 
contrary  we  are  convinced  that  at  the  time 


the  alleged  will  was  executed  he  was  In  a 
semiunconsclous  condition,  and  that  he  was 
neither  capable  of  comprehending  his  rela- 
tion to  the  persons  who  were  or  should  or 
might  have  been  the  objects  of  his  bounty, 
or  the  scope  and  bearing  of  the  provisions  of 
his  will.  Hie  testimony  which  seems  to  us 
to  be  the  most  likely  to  be  disinterested  and 
fair,  and  which  we  therefore  accept  Indi- 
cates that  he  did  not  know  he  was  signing 
or  executing  a  will,  but  that  Its  whole  con- 
tents were  the  suggestion  of  other  minds  and 
his  signature,  which  was  effected  by  another 
person  holding  the  pen  and  ■  directing  his 
hand,  was,  so  far  as  he  was  concerned,  a 
wholly  unconscious  act,  and  of  no  more  va- 
lidity than  if  he  had  been  then,  what  he 
actually  was  a  few  hours  later,  a  corpse. 
The  testimony  Is  very  conflicting,  and  a  dis- 
cussion of  It  in  detail  would  consume  many 
pages  in  the  Oregon  reports,  and  would  be 
of  interest  or  b^eflt  to  nobody,  and  we 
therefore  state  only  the  ultimate  conclusions 
arrived  at  from  our  study  of  the  testimony. 

The  decree  of  the  circuit  court  Is  revers- 
ed, and  a  decree  will  be  entered  hwe^  de- 
claring the  alleged  will  invalid. 


(7S  Or.  661) 

MBTZLERr-HEGSTED  LUMBER  CO.  T, 
FARMERS'  UNION  WAREHOUSE 
&  MERCANTILE  CO.* 

(Supreme  Court  of  Or^n.  Nov.  80, 1915.) 

1.  Appeal  and  Ebrob  «=>384— AppxAl  Bond 

— sufficienct. 

Under  L.  O.  L.  |  551,  providing  that  the  un- 
dertaking of  appellant  shall  be  given  to  tlie  ef- 
fect that  appelant  will  pay  all  damages,  cost^ 
and  dhibnrsements  which  may  be  awarded 
against  him  on  the  appeal,  but  that  such  undei> 
taking  does  not  stay  the  proceedings,  unless  it 
further  provides  that  if  the  judgment  or  decree 
appealed  from  be  for  the  recovery  of  money  or 
personal  property,  or  its  value,  and  if  it  be  af- 
firmed, appellant  will  satisfy  it  so  far  as  affirm- 
ed, an  andertakin^  in  literal  compliance  with  the 
statute  was  not  insufficient  because  it  did  not 
state  to  whom  appellant  woqld  pay  any  amonne 
adjudged  dae  upon  It 

[Ed.  Note.— For  other  easo,  see  Appeal  and 
Error,  Gent.  Dig.  ||  %049-20S6;  Dec  Dig.  ^ 
384.1 

2.  Appeal  and  Ebbob  <@=9671— Bboobd— Mat- 

IKBS  PBESSHTEI)  fob  REVIEW. 

Where  no  mention  was  made  in  the  bill  of 
exceptions,  or  in  the  abstract  of  tiie  substitution 
of  pfaintis's  assignee  in  place  of  plaintiff,  and  It 
did  not  appear  that  defendant  made  any  opp<wi' 
tion  to  the  substitotimi,  or  raised  the  question  in 
any  way  in  the  circuit  court  Its  contention  that 
an  assignment  by  plaintiff  for  the  benefit  of  its 
creditors  and  the  substitution  of  the  assignee  in 
plaintiff's  place  oiisted  the  court  of  jurisdiction 
could  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appesl  and 
Error,  Cent  Dig.  §8  2S67-2872;  Dec.  Dig.  <8=» 
671.] 

3.  Appeal  ard  Ebbob  «=9671— Recobd— Mat- 
tebs  Pbesentt:d  fob  Review. 

In  an  action  by  the  M.-H.  Lumber  Co.  for 
the  purchase  price  of  lumber,  which  defendant 
contended  was  sold  to  a  building  contractor  and 


«s3»For  otlur  easss  set 
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not  to  it,  one  M.  testified  that  a  contractor  was 
coDstructing  the  bailding,  and  that  he  gave  an 
undflitakiDg  in  cooDection  with  the  contract, 
signed  by  M.  &  H.  Held  that,  in  the  abeeuce  of 
any  pleading  showing  that  plaintiff  signed  the 
binlding  bona  and  that  It  oontained  tarma  incon- 
sistent with  its  present  contention,  and  In  the 
absence  of  the  bond  from  the  record,  the  conten- 
tion that  plaiotlEF  could  not  recover  because  it 
executed  the  contractor's  bond  could  not  be  con- 
sidered. 

(Ed.  Note.— For  other  casM.  Appeal  and 
Error.  Gent  Dig.  I8  286r-2S72 ;  Dec  Dig.  «b» 


4.  ATTORTfET  AND  CUBNT  •S3>8&~A]niXMI01M 

— NKCBssnr  or  Pboot. 

In  an  action  for  the  purdiase  prifre  of  lum- 
ber, where  defendant's  eounsel  admitted  during 
the  trial  that  the  amount  of  lumber  described  in 
the  complaint,  of  the  reasonable  value  And  to  the 
amount  allied,  was  delivered,  stating  that  the 

anestion  was  to  whom  it  was  eold  and  delivered, 
lere  was  no  necessity  of  any  further  proof  con- 
cerning the  delivery  of  the  lumber  and  its  value. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CBent,  Cent  Dig.  SI  155-160;  Dec  Di«.  «»S6.T 

5.  EsTOPPEi^  «ss»78— Sals  —  FXBSoire  Iubxjb 

FOB  Pbice. 

In  an  action  by  the  M.-H.  Lumber  Co.,  for 
the  purchase  price  of  lumber,  the  fact  that  plain- 
tiETe  president  knew  that  a  contractor  was  erect- 
ing a  boilding  for  which  the  lumber  was  fur- 
nished, and  that  he,  either  at,  such  president  or 
as  a  member  of  the  firm  of  M.  &  H.,  signed  the 
contractor's  bond,  did  not  estop  plaintiff,  but 
could  have  no  greater  value  than  admissions 
against  interest  or  contradictory  statements; 
there  being  evidence  that  the  lumber  was  tar- 
Dished  at  defendant's  special  Instance  and  re- 
quest 

[Ed.  Note.— For  other 
Cent  Dig.  H  201-210;  Dec  Dig.  «s>78.] 

a  Sates  «=>858— Actions  for  Pbice— Dti- 

DENCB  AdKLSSIBLE  UHOEB  PUADINQB. 

in  an  action  for  the  purchase  price  of  lum- 
ber, though  plaintiff  pleaded  an  implied  contract 
it  was  not  error  to  permit  its  witness  to  state 
that  the  lumber  was  to  be  furnished  at  certain 
rates,  since,  when  under  a  complaint  baaed  on  a 
qnantum  meruit  testimony  is  received  tending  to 
establish  a  contract  for  the  amonnt  demanded, 
tbe  sum  disclosed  hy  the  evidence  will  be  con- 
stmed  as  the  reasonable  value,  In  order  to  effec- 
tuate substantial  justice. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dfg.  SI  1049-1055;  Dec  Dig.  «=>358.] 

7.  Sai^  «=»304  ~  Actions  fob  Price  —  In- 
otbuctions. 

Where  in  an  action  by  the  M.-H.  Lumber 
Co.  for  the  purchase  price  of  lumber,  whi<di  de-' 
Cendant  claimed  was  sold  to  a  contra<Hor  and  not 
to  it  there  was  no  allegation  that-  the  M.-H. 
Lamber  Co.  and  M,  A  H.  were  tbe  same  institu- 
tion, the  court  properly  charged  that  a  bond 
executed  by  M.  &  H.  on  behalf  of  the  contractor 
con''d  noc  affect  plaintiff  because  it  was  not  a 
party  thereto,  and  could  be  considered  only  in  de- 
termining whether  plaintiff  had  knowledge  of  the 
contract  between  defendant  and  the  contractor, 
and  to  contradict  the  testimony  of  its  president, 
who  testified  that  the  lumber  was  furnished  at 
defendant's  special  instance  and  request. 


&  APPEAt  AND  ERBOR  ^salOil  —  HASULEBS 

Error— Order  of  Proof, 

Defendant's  ripihts  were  not  abused  by  ad- 
mitting testimony  in  rebuttal  that  might  have 
been  introduced  ia  chief,  where  it  bad  an  oppor- 


tunity to  and  did  oppose  the  testimony  fliu 

fered. 

_[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error.  Gent.  Dig.  §§  41^4133.  41-U^4162 ; 
Dec  Dig.  «=>1047.] 

Appeal  from  Circuit  Court,  Union  Cotin- 
ty;  J.  W.  Enowles,  Judge. 

Action  by  the  Metzler-H^^ed  Lumber 
Company  against  the  Farmers'  Union  Ware- 
house &  Mercantile  OomiMny.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Both  partlea  to  this  action  are  corpora- 
tions. The  plaint  dedares  in  substance 
that  between  July  1,  1010;  and  January  1. 
1811,  it  sold  and  delivered  lumber  and  build- 
ing material  of  the  reasonable  value  of  |2,- 
997.82  to  the  defendant^  whlcb  amount  tiw 
latter  promised  to  pay  to  tbe  plalntlfl,  and 
Uiat  no  part  of  the  same  has  been  paid,  ex- 
cept certain  sums,  leaving  a  balance  due  of 
$l,440.t^.  Every  allegation  of  tbe  oomplatnt 
Is  dolled,  exce^  the  arttfldal  <^rut»  of 
the  parties,  and  as  affirmative  stated  to 
thhi  effect:  That  all  payments  credited  In 
tbe  complaint  were  sums  of  money  whlcb 
the  defendant,  with  the  consent  of  one  W. 
D.  EbllD,  paid  to  the  plaintiff  at  its  request, 
for  EbUn,  out  of  mon^  doe  blm  from  the 
defendant  This  new  matter  was  denied  by 
the  reply.  A  verdict  and  iodgmait  for  the 
I^alntlff  for  the  balance  claimed  resulted  aft- 
er a  trial,  and  the  defendant  appeals 

Crawford  &  Eakln,  of  La  Grande,  for  ap- 
pellant John  L.  Rand,  of  Baker,  and  Jcdin 
S.  Hodgln,  of  La  Grande  for  respondent 

BUBNBTT,  J.  (after  stating  the  facts  at 
above).  ,[1]  As  a  preliminary  question  It  be- 
comes necessary  to  dispose  of  the  plalntUTs 
motion  to  dismiss  the  appeal.  That  result 
Is  demanded  because  the  undertaking  does 
not  state  to  whom  the  appellant  will  pay 
any  amount  adjudged  to  be  due  npcm  it  The 
only  authority  noted  for  ttaat  contoitlon  Is 
Johnston  v.  Letson,  8  Arte.  344,  29  Paa  8^, 
dted  In  89  Oyc.  678.  That  case  v&b  decided 
under  a  statute  which  expressly  required  the 
undertaking  to  be  given  to  the  respondent. 
Our  Code  (section  651,  L.  O.  L.)  says: 

"The  undertaking  of  the  appellant  shall  be  giv- 
en with  one  or  more  sureties  to  the  effect  that 
the  appellant  will  pay  all  damages,  costs,  and 
disbursements  which  may  be  awarded  against 
him  on  the  appeal ;  but  such  undertaking  does 
not  stay  the  proceedings,  unless  tbe  undertaking 
further  provides  to  the  effect  following:  (1)  If 
tbe  judgment  or  decree  appealed  from  be  for  the 
recovery  of  money,  or  of  personal  property,  or 
the  value  thereof,  that  If  the  same  or  any  part 
thereof  be  affirmed,  the  appellant  will  satia^  it 
80  far  as  affirmed.'* 

The  undertaking  here  Involved  c<Hnplies 
literally  with  tiiis  provision  of  our  Code. 
The  precedent  above  dted  Is  not  applicable. 
The  motion  to  dismiss  the  appeal  must  there- 
fore be  overruled. 

[2}  It  Is  iniggested  In  the  brief  that  dur> 


^3>For  other  eases  sea  sama  topic  sod  KBT-NUHBBB  In  aU  Ker-Nombml  Digests  aad  Jndezea 


Digitized  by 


58 


153  PACIFIC  REPORTER 


(Or. 


ins  tbe  pendency  of  tbe  action  the  plaintiff 
made  an  aaelgTiment  under  tbe  state  law  on 
that  subject  for  the  benefit  of  its  creditors, 
and  that  the  assignee  was  substltnted  In  Its 
place.  The  defendant  angles  Uiat  this  onsted 
tbe  state  conrt  of  its  Jurisdiction  over  the 
case.  No  mention  Is  made  of  this  matter  In 
tbe  bill  of  exceptions,  and  it  does  not  ap- 
pear that  the  defendant  made  any  opposi- 
tion to  the  substitutlwi,  or  raised  tbe  ques- 
tion In  any  way  In  the  drcolt  court  It  Is 
unnecessary  to  cite  authority  that  we  can 
consider  only  those  errors  of  the  circuit  court 
which  have  been  legally  excepted  to  or  which 
appear  in  the  record  before  us.  The  abstract 
filed  by  the  appellant  defendant  contains  no 
allusion  to  the  change  of  parties:  hence 
we  cannot  give  It  consideration. 

[3]  During  the  progress  of  the  trial,  to  sup- 
port Its  case,  the  plaintiff  called  as  a  wit- 
ness one  E.  J.  Metzler,  who  gave  testimony 
tending  to  show  that  the  lumber  In  ques- 
tion was  furnished  at  the  special  Instance 
and  request  of  the  defendant  to  be  used  In 
the  construction  of  Its  warehouse.  On  his 
cross-examination  it  was  developed  that  one 
Eblin  was  a  contractor  for  the  construction 
of  the  building;  that  he  had  ^ven  an  un- 
dertaking In  connection  with  the  contract, 
which  was  signed  by  Metzler  &  Hegsted, 
by  E.  J.  Metzler ;  and  that  In  course  of  the 
work  the  defendant  Issued  Its  check  payable 
to  Metzler  &  Hegsted,  which  was  cashed  on 
the  indorsement  of  the  plaintiff,  Metzler-Heg- 
sted  Lumber  Company.  Tbe  defendant  claims 
underall  this  that  It  shows  that  the  material 
was  furnished  to  the  contractor,  Eblln,  and 
not  to  the.  defendant,  and  that  in  reality  the 
builder's  bond  was  executed  by  tbe  plaintiff, 
for  which  reason  It  cannot  recover  In  this  ac- 
tion. Neither  of  these  contentions  is  stat- 
ed In  the  pleadings.  The  conditions  of  the 
bond  are  not  disclosed,  as  that  instrument 
does  not  appear  in  the  record  before  us. 
In  tbo  absence  of  any  pleading  showing  that 
the  plaintiff  in  fact  signed  the  building  bond, 
and  that  It  contained  terms  Inconsistent  with 
the  present  contention  of  the  plaintiff,  we 
cannot  give  heed  to  the  assignments  of  er- 
ror on  that  point. 

[4]  The  defendant  also  urges  that,  taking 
all  the  testimony  together,  tbe  story  for  the 
plaintiff  is  so  Improbable  and  unreasonable 
that. a  fair  mind  must  reject  It,  and  that  the 
court  was  in  error  in  not  directing  a  verdict 
for  tbe  defendant  after  all  the  evidence  was 
in.  In  substance,  the  witness  Metzler  testi- 
fied that  he  Interviewed  tbe  building  com- 
mittee of  the  defendant  when  they  were 
measuring  the  site  of  the  proposed  ware- 
house, and  that  they  not  only  requested  him 
to  furnish  the  lumber,  but  stated  to  him 
that,  If  be  did  so,  the  defendant  would  see 
that  be  was  paid.  During  the  trial,  accord- 
ing to  the  report  of  the  official  stenographer, 
the  following  oral  stlpuiatioii  was  made  In 
open  conrt: 


"Mr.  Crawford:  I  don't  luppoee,  Mr.  Rand, 
that  there  Is  an;  question  about  the  amount  or 
character  of  tbe  lumber  delivered  there  for  that 
warehouse;  but  who  the  lumber  was  sold  and 
delivered  to,  I  think,  is  the  main  qnwtlon  in  the 
case.  At  least  we  are  not  going  to  controvert 
the  amount  and  character  <n  the  lumber  deliv- 
ered to  the  warehouse. 

"Mr.  Rand:  Then  I  sappoae  we  could  eonrider 
it  admitted  that  the  amoont  of  lumber  described 
in  the  complaint,  of  tbe  reasonable  value  to  the 
amount  alleged  in  the  complaint,  was  delivered ; 
the  question  being  as  to  whom  it  was  sold. 

"The  Court:  Xou  admit  that,  do  you? 

"Mr.  Crawford:  Yes;  we  admit  that** 

This  obviated  the  necessity  of  any  further 
proof  about  the  delivery  of  the  lumber  and 
the  value  thereof. 

[S]  The  question  to  be  determined  was: 
To  whom  was  the  lumber  sold?  The  knowl- 
edge of  Metzler,  who  appears  to  have  been 
president  of  the  plaintiff,  to  the  effect  that 
Bblin  had  a  contract  for  the  erection  of  tbe 
building,  and  the  fact  that  Metzler,  whether 
as  such  president  or  as  a  member  of  tbe 
firm  of  Metzler  it  Hegsted,  had  sIgnM  Eb- 
lln's  bond,  do  not  constitute  an  estoppel  as 
against  the  plaintiff,  but  can  have  no  great- 
er value  than  admissions  against  its  Interest 
or  contradictory  statements.  The  weight  of 
the  testimony  as  affected  by  any  such  factors 
was,  for  the  jury  to  determine  In  their  quest 
for  the  truth.  There  Is  nothing  In  the  plead- 
ings preventing  the  plaintiff  from  proving  the 
actual  truth,  notwithstanding  the  apparent 
Inconsistencies  of  conduct  or  statement  on 
the  part  of  Its  officers.  There  la  ample  evi- 
dence to  take  to  the  Jury  the  question  of 
whether  or  not  the  lumber  was  furnished  to 
the  defendant  at  its  qwdal  instance  and 
request 

[61  Objection  was  also  made  to  the  ruling 
of  tbe  court  in  allowing  the  witness  Meuder 
to  state  that  the  lumber  was  to  be  furnished 
at  certain  rates.  The  defendant  argues  that 
this  was  allowing  the  plaintiff  to  recover 
upon  an  express  contract,  after  having  al- 
leged an  Implied  agreement  But  It  is  stat- 
ed In  Schade  v.  Muller.  146  Pac.  144: 

"Tbe  rule  is  quite  general  that  in  an  action 
upon  an  express  contract,  tbe  plaintiff  cannot  re- 
cover upon  proof  of  an  imphcd  agreement  9 
Cyc.  749.  Where,  however,  under  a  complainf 
counting  on  the  reasonable  value  of  services  ren- 
dered, testimony  is  received  tending  to  establish 
a  contract  for  the  amount  demanded,  such  sum 
as  disclosed  by  the  evidence  will  be  construed  as 
the  reasonable  value  in  order  to  effectuate  sub- 
stantial justice.  West  v.  Eley,  39  Or.  461,  65 
Pac.  798.  To  the  same  effect  see,  also.  Elder  T. 
Rourke,  27  Or.  363,  41  Pac  6.- 

[7]  Objection  la  made  to  the  instructl<Hi8  of 
the  conrt  to  the  effect  that  the  only  purpose 
for  which  the  jury  was  entitled  to  consider 
the  bond  said  to  have  been  executed  by  MetK- 
ler  &  Hegsted  was  to  determine  whether  the 
plaintiff  company  had  knowledge  of  the  con- 
tract between  defendant  and  Eblin,  and  to 
contradict  the  testimony  of  Metzler.  In  ex- 
planation of  the  matter  the  court  charged 
the  Jury  to  tbe  effect  that  the  bond  could 
not  affect  the  plaintiff,  because  it  was  not  a 
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party  to  Qie  Instrument  We  tblnk  tbla  iMs 
a  pTopeT  constrncticm  of  tbe  document  In  the 
Ugbt  of  tbe  pleadings  here,  for  In  tbe  absmoe 
of  any  laiegatlon  on  the  subject  it  cannot  be 
said  as  a  matter  of  law  that  the  Metzler-Heg- 
sted  Lumber  Company  and  Metslw  ft  Heg- 
sted  are  one  and  the  same  institution. 

[I]  Further  errors  are  assigned  upon  the 
admission  of  testimony  in  rebuttal  that 
might  have  been  introduced  In  chief;  but 
tbe  defendant  had  tbe  opportunity,  and  used 
it,  to  oppose  the  testimony  thus  offered.  We 
cannot  see  that  Its  rights  were  abused. 

"Upon  an  appeal  from  a  jodgment,  the  same 
shall  only  be  reviewed  as  to  questions  of  law  ap- 
pearing upon  the  transcript,  and  eball  only  be' 
reversed  or  modiQed  for  errors  substantially  af- 
fectinjE  the  rights  of  tbe  appellant."  Section 
666.  L.  O.  U 

Under  thls  section  we  hare  carefully  con- 
sidered all  the  as^gnments  of  error,  and  we 
cannot  say  that  the  rights  of  the  appellant 
taave  been  snbstantlally  affected. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed 

EAKIN,      did  not  sit 

(78  Or.  435) 

EUSH  T.  SCHOOL  DIST.  NO,  5  OF  UNION 
COUNTT.' 

(Supreme  Court  of  Oregon.  Nor.  80.  1916.) 
Schools  and  School  Dibtbiots  «»89— Coh- 

TKACTS— CONSIBUCmON  Ot  BniLDINOB— LlA- 
BIUTT. 

Plaintiff  contracted  with  defendant  to  build 
a  school  building  for  a  specified  sum,  and  agreed 
that  DO  extras  should  be  added  except  upon 
the  signed  order  of  the  architect.  The  defendant 
had  been  authorized  to  issue  bonds  in  the  sum 
of  $50,000  to  pay  for  the  improvement  After 
deducting  tbe  sum  of  the  plaintiff's  original  con- 
tract, there  was  less  than  enough  money  remain- 
ing from  tbe  sale  of  the  bonds  to  pay  for  the 
contracts  entered  into  In  the  construction  and 
for  extras  ordered  b^  the  architect  of  the  plain- 
tiff. Betd,  that  plaintiff  could  recover  for  the 
extras  furnished,  since  he  had  a  right  to  rely 
on  the  school  board's  keeping  further  expend!' 
tures,  aside  from  bis  contract,  within  the  ap- 
propriation, and  as  bis  contract  was  valid  when 
executed,  action  of  tbe  board  in  exceeding  the 
appropriation  in  other  details  could  not  prevent 
his  recovery. 

(Ed.  Note.— For  other  case^  see  Schods  and 
School  District^  Cent  Dig.  H  20&-20&;  Dec 
Dig.  «=^] 

In  Banc.  Appeal  from  Circuit  Conrt  Un- 
ion County;  J.  W.  Knowles,  Judge. 

Action  by  Q.  H.  Rush  against  School  Dis- 
trict Number  Five  of  Union  County,  Or. 
From  a  Judgment  for  pleintUT,  defendant  ap- 
peals. Affirmed. 

The  citizens  of  school  district  No.  6.  Un- 
ion county,  voted  for  tiie  issuance  of  bonds 
to  tbe  amount  of  $50,000.  for  the  purpose  of 
building  and  furnishing  a  scboolbouse.  The 
sale  of  the  bonds  realized  the  sum  of  $50,- 
203.7^  Various  sums  were  thereafter  ex- 
pended tor  a  building  rite  and  incidental  ex- 
penses, leaTing  a  balance  of  $47,412.21  in  the 


fund  on  March  1^  1911,  at  whidi  time  the 
board  of  directors  of  the  district  entered  Into 
a  contract  with  plaintiff  for  the  erectl<m  and 
completion  of  a  sdiocA  building,  with  the  ex- 
ception ot  tbe  plumbing,  heatlna^  and  ven< 
tilati<n.  The  amount  stipulated  to  be  paid 
to  plaintiff  therefor  was  $35,940.  Article  3 
of  the  contract  contains  the  following: 

"No  alterations  shall  be  made  in  tbe  work 
except  upon  written  order  of  the  architect ;  the 
amount  to  be  paid  by  the  owners  or  allowed 
by  the  contractor  by  virtue  of  such  alterations 
to  be  stated  in  said  order." 

Thereafter  a  contract  was  let  to  another 
party  for  the  plumbing  and  beating  and  ven- 
tilating plants,  in  the  sum  of  $10,650.  Dur- 
ing the  construction  of  the  building  the  plain- 
tiff  was  directed  by  the  architect.  In  writ- 
ten orders,  to  do  certain  extra  work  amount- 
ing to  $3,013.33,  making  bis  total  claim  $38,- 
053.33,  and  this  was  paid,  except  the  sum 
of  $2,020.33,  for  the  recovery  of  whltih  this 
action  U  brought  It  appears  from  an  ex- 
amination of  the  record  that  the  total  amount 
Including  the  interest  derived  from  the  sale 
of  the  bonds  was  $613S18.  all  of  which  has 
t)een  expended,  and  that  plaintiff's  <dalm 
herein,  and  a  small  portion  of  the  indebted- 
ness Incurred  for  plumbing,  heating,  and  ven- 
tilating, remain  unpaid.  From  a  Judgment 
in  favor  of  plaintiff  defendant  appeals. 

R  J.  Kitchen,  ct  Union,  and  J,  D.  Slater* 
of  La  Grande,  for  appellant  Crawford  ft 
Bakln,  ot  Ia  Grande  for  re^ndent 

BENSON,  J.  (after  stating  tbe  facts  as 
above).  The  principal  contention  of  defend- 
ant la  fliat  tbe  legal  voters  had  authorized 
the  issue  and  sale  of  bonds  to  the  extMit  of 
$50,000,  the  proceeds  of  wldch  were  to  be  ex- 
pended  in  the  erection  <rf  a  Kdiool  building, 
that  any  greater  Indebtedness  Incurred  there- 
on is  ultra  vires,  and  that  therefbre  plaintiff 
cannot  recover  in  any  evoit  Counsel  for  de- 
fendant concede  that  a  contract  whldi  la 
valid  at  the  time  of  Its  execution  cannot  be 
invalidated  by  subsequent  events  over  which 
plaintiff  has  no  control,  but  Insists  that  this 
doctrine  has  no  application  to  the  facts  of 
this  case;  that  the  sum  of  $47,412.21  was 
not  available  at  tbe  time  plaintiff's  contract 
was  executed,  because  the  contract  for  plumb- 
ing, heating,  and  ventilating  to  the  extent  of 
$10,660  should  have  been  deducted  therefrom, 
and  in  support  of  this  position  relies  upon 
the  authority  of  Tumey  v.  Bridgeport  55 
Conn.  412,  12  AtL  520.  We  have  examined 
this  case  very  carefully,  but  do  not  Qnd  that 
It  supports  that  contention.  The  court 
speaking  by  Mr.  Justice  Stoddard,  says: 

"The  plaintiff  contracted  with  a  committee 
named  by  a  written  contract,  wherein  the  reso- 
lution of  the  town  was  recited  in  full;  and  he 
contracted  to  build  and  finish  the  schoolhouse 
according  to  certain  plana  and  specifications, 
except  the  heating,  ventilation,  and  plumbing, 
for  the  sum  of  $42,250.  Tbe  plaintiff  either 
blew,  as  matter  of  fact  tbe  amount  of  the  con- 
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tract  price  tor  the  part  of  the  work  excepted  In 
hia  bid.  or  at  least  was  put  upon  inquiry,  and 
could  easily  have  ascertained  the  amount,  and 
must  be  treated  as  contracting  with  reference 
to  the  actual  contract  expense  of  such  excepted 
parts  of  the  work.  •  •  •  He  places  his  right 
to  recover  a  sum  abore  the  sum  appropriated 
ujKin  two  general  theories:  First,  that  the  com-* 
mittee  in  question,  or  the  board  of  education, 
or  both  bodies  acting  in  reference  to  the  matter, 
have  made  another  and  different  contract  with 
him,  by  which  they  promised,  and  bound  the 
town,  to  pay  a  sum  above  the  $55,000  for  the 
coDfitruotion  of  the  acboolhouse,  and  that,  acting 
under  that  new  and  different  contract,  he  has 
expended  about  $26,800  above  hla  oricinal  con- 
tract price." 

It  will  be  seen  at  once  tbAt  in  that  case  the 
H^lDtUTs  own  contracts  far  exceeded  the  to- 
tal appn^rlatlott,  and,  further.  It  must  be  in- 
ferred that  the  contract  for  phimblns,  eta, 
was  already  in  existence  at  the  time  when 
plalntilTs  acreements  were  entered  Inta  The 
respondent  could  not  be  expected  to  contract 
with  reference  to  fActs  and  conditions  which 
were  not  then  in  existence.  Since  at  the  time 
when  he  executed  hU  agreonent  with  the 
board,  including  the  extra  work  referred  to 
thereitk,  there  were  still  several  thousand  dol- 
lars in  the  fund,  In  excess  of  his  compensa- 
tion, he  had  a  right  to  expect  the  board  of 
directors  to  keep  their  further  expenditures 
within  the  appropriation.  We  coudude, 
therefore,  that  plaintlCTs  contract  was  valid 
at  the  time  It  was  executed,  and  that  the 
subBoquent  action  of  the  board  of  directors  in 
exceeding  the  appropriation  in  other  details 
cannot  prevent  plalntifT's  recovery. 

The  views  expressed  herein  render  it  un- 
Decessary  to  discuss  the  other  qu^ions  sub- 
mitted. 

The  Jodgmoit  of  Qie  lower  eourt  Is  af- 
firmed. 

BAEIN,  J.,  did  not  sit 


(78  Or.  304) 

YORK  V.  DALTON. 
(Snpreme  Court  of  Oregon.    Nov.  80,  1916.) 

1.  Paetnebship  «=332&  —  AccounTxna  Bk- 

TWEBN  PaBTNBBS— UVIDKNCK. 

Evidence  held  to  show  an  accounting  had 
been  made  between  partners  prior  to  the  death 
of  one. 

[Ed.  Note.— For  other  cases,  see  Partnership. 
Cent.  Dig.  S§  779-781;  Dec.  Dig.  «=»32a] 

2.  Pabtnebshxp  «s>328— Aotiohb  vob  Ao- 
cou  ntino — e  v idehce. 

Evidence  held  to  sastain  the  findings  of  the 
conrt  in  en  action  for  an  accounting  against  a 
member  of  the  former  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  a  779-781;  Dec  Dig.  «=»32&1 

In  Banc;  Appeal  from  Circuit  Court,  Bak- 
er County ;  J.  W.  Enowles,  Judge. 

A(^n  by  Effie  Jj.  York,  administratrix 
of  James  T.  York,  deceased,  against  James 
Dalton.  From  a  Jndgm^it  for  defendant  in 
part,  defendant  appeals.  AfSrmed. 

This  Is  a  suit  by  plaintiff  for  an  account- 
ing of  the  partnership  affairs  between  James 


T.  York,  deceased,  and  James  Dalton,  the 
defendant,  who  were  equal  partners.  The 
surviving  partner  made  no  application  for  the 
administration  of  the  partnership  estate, 
and  therefore,  pursuant  to  the  statute,  the 
same  was  administered  by  the  administratrix 
of  the  estate  of  the  deceased,  James  T.  York. 
After  taking  an  accounting  the  circuit  conrt 
found  that  certain  land  purchased  from  one 
Miller  was  held  in  trust  by  York  for  the 
partnership,  and  rendered  a  decree  in  favor 
of  defendant  for  the  sum  of  $317.28  as  a 
balance  due  him  from  the  York  estate  In 
settlement  of  the  [)ertnershlp  accounts,  and 
also  of  all  private  dealings  between  the  two 
men.  Defendant  appeals.  By  her  complaint 
the  plaintiff  shows  that  she  is  the  wife  of 
James  T.  York,  deceased;  that  he  died  on 
October  24,  1912,  at  which  time  the  partner- 
ship owned  2,908  sheep  and  lambs,  691  tons 
of  hay,  one  stalUon  of  the  probable  value  uf 
$500,  and  one  camp  wagon  worth  $40,  and 
was  owing  various  sums  of  money;  that  on 
January  24,  1913,  plaintiff  and  defendant  di- 
vided equally  all  the  sheep  and  the  remaining 
portion  of  the  hay,  phtintiff  retaining  pos- 
session of  the  stallion  and  defendant  of  the 
camp  wagon ;  that  during  the  administration 
of  the  estate  the  plaintiff  expended  and  paid 
claims  owing  by  the  partnership  In  the  sum 
of  $3,212.82.  The  d^endant  admits  a  portion 
of  the  complaint,  and  sets  fbrth  that  the 
partnership  was  fwmed  about  September  10, 
1908,  at  which  time  they  borrowed  $8,000, 
which  was  paid  for  228  head  of  steers;  that 
at  differrat  times  they  purchased  live  stock 
and  conducted  a  large  business;  that  Ywk 
purchased  120  acres  of  land  in  Union  county 
on  behalf  of  the  firm,  taking  title  to  the 
same  In  his  individual  name;  that  there  is 
about  $20,000  due  Daltim  from  the  partner- 
ship. Ttu  record  diKloses  numerous  part- 
nership transactions  involving  eonslderahlft 
amounts. 

a  H,  McCoUoch,  of  Baker  (McColloch  ft 
McColloch,  of  Baker,  on  the  brief),  for  ap- 
pellant John  L.  Rand  and  A.  A.  Smith, 
both  of  Baker  (Wm.  H.  Pa(&wood.  Jr^  ot 
Baker,  on  the  brieQ,  for  respondent. 

BEAN,  J.  (after  stating  the  facts  as  above). 

[11  It  appears  that  Dalton  conducted  the 
princiiHtl  part  of  the  firm's  business  for  a 
time,  keeping  no  regular  book  accounts.  He 
states: 

"When  we  first  started  hi.  we  kind  of  divid- 
ed the  thing  up.  •  •  *  After  I  turned  the 
business  over  to  hhn  [February  14,  1909] 
*  *  *  he  said  he  would  keep  booka.' 

Mr.  York  kept  the  accounts  in  pocket  mem- 
orandum books.  It  seems  that  Mr.  Dalton 
and  Ur.  York  had  implicit  confidence  in  each 
other.  Both  were  successful  harness  men 
and  had  means.  At  the  Ume  of  making  the 
various  settlements  they  would  take  into  coa- 
sideration  large  items,  known  to  them,  of 
which  no  record  was  made.    Mr.  Dalton 
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TOQcbes  for.  tbe  troth  of  any  account  foand 
In  Mr.  York's  handwriting.  One  of  the  prin- 
cipal questions  for  determination  In  this  case 
Is:  Over  what  period  of  time  should  this  ac- 
counting extend?  It  Is  admitted  that  there 
was  a  settlement  between  the  parties  up  to 
March  1.  1910.  We  also  find  In  Mr.  York's 
book.  Exhibit  24,  "Settled  np  to  March  1, 

1910,  $500.00  running  expenses  for  sheep." 
In  Dalton's  book,  underneath  items  of  part- 
nership account,  we  Qnd  the  following  In  his 
handwriting:  "November  10,  1910,  Paid  in 
full  except  $500.00  on  hand."  He  crossed 
out  the  account  to  that  date  in  tbe  same  man- 
ner as  old  accounts  of  1908.  Dalton  claims, 
however,  that  $3,100  was  due  him  upon  this 
settlement,  but  the  evidence  shows  that  York 
deposited  large  amounts  in  the  Itanb  to  Dal- 
ton's credit,  of  which  deposits  Mr.  Dalton  had 
not  been  notified,  and  also  that  York  ex- 
pended considerable  sums  in  the  business, 
none  of  wblch  had  been  credited  to  York  by 
Dalton.  We  think  that  the  parties  settied  to 
the  above  date  In  a  more  satisfactory  manner 
than  an  adjustment  can  now  be  made  for 
them,  and  that  such  settlement  should  not  be 
disturbed. 

(2]  At  one  time  during  the  summer  of 
1912,  Mr.  York  employed  one  Stnrglll  to 
make  a  statement  of  account  for  the  Qrm, 
and  Informed  him  that  they  bad  settled  np 
to  February  1,  1911.  A  partial  statement 
was  made,  but  not  completed,  before  Mr. 
York's  death.  From  the  fact  that  Mr.  York 
appears  to  have  been  iKLylng  strict  attention 
to  the  care  of  the  live  stock  and  made  brief 
memoranda  of  the  business,  It  Is  difficult  to 
ascertain  the  exact  standing  of  tbe  account 
Mr.  Dalton  presented  a  verified  account  to 
the  administratrix,  in  which  the  first  Item 
charged  was,  "November  10,  1910,  balance  on 
hand  $500.00;"  the  second,  "December  1.  Tra* 
villion  63  cows  ft  one  bull  $2050.00."  No 
other  Items  aiH>ear  dated  pilor  to  February  1, 

1911.  It  Is  conceded  by  plaintlfT  that  the 
$2,050  for  tbe  Travlllton  cattle  should  be 
accounted  for  on  tbe  part  of  York  of  a  date 
later  than  February  1,  1911,  which  practi- 
cally briuffs  tbe  accoant  down  to  tbe  latter 
date.  We  have  noted  the  various  settlements 
for  the  punwse  of  showing  the  manner  of 
conducting  the  business  and  recording  the 
same. 

It  is  clearly  shown  by  the  evidence  that 
tbe  $500  on  hand  November  10,  1910,  was 
paid  to  one  Dnstan  who  had  charge  of  the 
wheep  and  was  expended  by  him  in  caring 
for  them  prior  to  February  1,  1911.  From  a 
careful  perusal  of  the  360  pages  of  type- 
written evidence  and  an  examination  of  the 
various  exhibits  in  the  record  we  find  that 
the  conclusion  reached  by  the  circuit  court 
Is  sutMtautiatly  correct.  We  are  confirmed  in 
this  belief  by  looking  at  the  matter  In  a 
seneral  way  and  conslderli^  tbe  larger  Items. 
At  one  time  the  sum  of  $8,000  was  borrowed 
froui  the  bank  by  the  partners  and  placed 


to  the  account  of  James  T.  York.  At  another 
time  $9,000  was  obtained  as  a  loan  and 
placed  to  the  credit  of  Mr.  Dalton.  As  to 
these  large  amounts  the  men  did  not  appear 
to  rely  upon  the  memorandum  accounts,  but 
upon  their  memory,  and  the  notes  in  tbe  bank, 
and  they  rested  upon  an  entirely  different 
footing  from  the  expenses  In  caring  for  the 
live  stock. 

After  February  1,  1911,  we  make  the  net 
receipts  received  by  James  T.  York  from  the 
partnership  to  be  $1,335.75,  and  those  re- 
ceived by  Dalton,  $642.29,  making  a  total  of 
$1,978.04.  Deducting  from  York's  receipts 
the  amount  to  be  paid  Dalton,  or  $346.73,  and 
adding  the  same  to  the  amount  received  by 
Dalton,  makes  a  net  amount  of  receipts  by 
each  partner  of  $989.02.  To  the  balance  due 
from  York's  estate  to  Dalton,  $346.73,  should 
be  added  the  balance  due  Dalton  on  private 
Individual  accounts  of  the  two  men  of  $2.06, 
making  the  amount  of  the  decree  In  favor 
of  Dalton  $348.78. 

With  this  sUs^t  cMTection  above  noted, 
the  decree  of  tbe  lower  coart  Is  afllrmed; 
plalntUC  to  recover  costs. 

""~  (79  Or.  Sl») 

In  re  ORR'S  ESTATE. 
BUMASON  T.  ORB. 
(Sapnme  Court  of  Oregon.    Nor.  80,  I&IS.) 

1.  ApPBAi.  ANn  Error  4=>624— Tiia  TO  Ap- 
PKA  L—Elx-ncNSio  N— Notice. 

L.  O.  U  {  054,  Bubd.  2,  providing  that,  if 
tbe  traDscript  or  abstract  is  not  filed  with  the 
clerk  of  the  appellate  coart  wltbio  the  time  pro- 
vided, the  appeal  shall  be  deemed  abanduoed, 
but  that  tbe  trial  court  or  judge  thereof  may, 
upon  such  terms  as  may  be  just,  enlarge  the 
time  for  filing  the  same,  does  not  require  notice 
by  appellant  to  the  adverse  party  before  an  or- 
der extending  the  time  may  be  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2737-2742 ;  Dec  Dig.  «=» 
624.] 

2.  Appeal  akd  Ebbob  e==>G24—Tiia  or  Ap- 
peal—Dxtrnsion— Notice. 

Suprpme  Court  rule  24  (56  Or.  24,  117  Paa 
xii),  providiog  that  en  application  to  tbe  Sa- 

fireme  Court  for  an  order  enlarftiog  the  time 
a  which  to  file  a  transcript  shall  be  accompa- 
nied by  proof  of  notice  to  respondent  of  such 
application  at  least  five  days  before  the  same 
is  made,  does  not  compel  such  notice  to  be  giv- 
en when  extension  of  tbe  time  io  which  to  Ale 
a  transcript  is  ordered  by  the  circuit  court. 

[Kd.  Note— For  other  cases,  see  Appeal  and 
Error,  Cfent  Dig.  H  2737-27^;  Dec.  t^.  «=» 
624.] 

3.  Appeal  and  Errob  «=»512— Rkcosd  ow 

Appeal— UNDBBTAKlIfO—PBBStJUPTIONS. 
On  appeal  from  the  circuit  court  of  a  case 
brought  up  to  it  from  the  probate  court,  that 
the  record  does  not  contain  the  undertakins  on 
the  appeal  from  the  probate  court  does  not  in- 
validate the  appeal,  where  the  derrec  implfes 
that  such  an  undertakins  was  filed  and  does  not 
affirmatively  declare  that  It  was  not  Sled. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2326;  Dec  Dig.  4=3512.] 

In   Banc.    Appeal  from  Circuit  Court, 
Multnomah  Connty;  W.  N.  Gatens,  Judge. 
Augustus  B.  F.  Orr  filed  his  final  account 
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as  administrator  of  the  estate  of  Mary  A. 
Orr,  deceased.  The  probate  court  approved 
the  final  account  and  orermled  the  objec- 
tions made  by  Margaret  Humason.  The 
circuit  court  affirmed  the  findings  of  the 
probate  court,  and  Margaret  Humascm  then 
appealed  to  this  court.  Margaret  Humason 
also  filed  a  petition  to  ascertain  the  heirs 
of  Mary  A.  Orr,  deceased,  as  provided  for 
by  chapter  331,  Laws  of  1913.  The  dreuit 
court  refused  to  disturb  the  decree  rendered 
by  the  probate  conrt,  and  ttaereiqion  Mar- 
garet HumastHi  appealed.  On  motions  to 
dismiss  appeals.  Denied. 

The  motions  whldi  have  been  filed  to  dis- 
miss the  two  appeals  will  be  considered  to- 
gether, for  the  reason  that  both  motions 
present  Identically  the  same  qnestttms. 
Four  reasons  are  advanced  for  the  dismissal 
of  the  appeals:  (1)  The  transcript  was  not 
filed  within  the  time  prescribed  by  law;  (2) 
the  evidence  does  not  accompany  the  tran- 
script: iS)  the  nottces  of  ivpssl  are  Insuf- 
fldrait;  and  (4)  the  record  foils  to  show  that 
the  drcnit  court  had  jurisdiction. 

Emmons  &  Webster,  of  Portland,  for  ap- 
pellant Frank  Schlegiri  and  Malarkey,  Sea- 
brook  ie  DlbUe^  all  oC  Portland,  for  re- 
spondent. 

HARRIS,  J.  [1]  The  undertaking  having 
been  served  and  filed,  the  appeal  was  per- 
fected on  August  9,  1916.  On  September  7, 
1915,  a  circuit  Judge  made  an  order  extend- 
ing the  time  for  filing  the  transcript  to 
October  2,  1915,  and  the  transcript  was  filed 
on  October  Ist.  It  is  argued  that  the  cir- 
cuit court  had  no  authority  to  grant  an  ex- 
tension of  time,  because  the  order  was  made 
without  previous  notice  to  the  respondent. 
The  argument  proceeds  upon  the  theory  that 
notice  must  be  given.  It  is  interesting  to 
note  that  prior  to  1899  the  statute  read: 

"The  court  or  judge  thereof  may,  upon  notice 
to  the  respondent,  and  such  terms  as  may  be 

i'ust,  by  order  enlarge  the  time."  Deady  & 
.ane.  Code.  p.  220,  {  531,  subd.  3:  1  Hill'B 
Code  (1S87)  §  541,  subd.  3;  1  Hill's  Coda  (1892) 
$  541,  Bubd.  3. 

In  1899  the  statute  was  amended  by  omit- 
ting the  words  "upon  notice  to  the  respond- 
ent" Laws  1899,  p.  229.  Subdivision  2  of 
section  554,  L.  O.  L..  now  reads: 

"If  the  transcript  or  abstract  ia  not  filed  with 
the  clerk  of  the  appellate  ooart  within  the  time 
provided,  the  appeal  shall  be  deemed  abandon- 
ed, and  the  effect  thereof  terminated,  but  the 
trial  court  or  the  judge  thereof,  or  the  Supreme 
Court  or  a  justice  thereof,  may,  upon  such  terms 
as  may  be  Just,  by  order  enlarge  the  time  tot 
filing  the  same;  but  such  order  shall  be  made 
within  the  time  allowed  to  file  the  transcript, 
and  shall  not  extend  it  beyond  the  term  of  ^e 
appellate  court  next  following  the  appeal." 

It  Is  contended  that'  the  authority  to  ex- 
tend the  time  "upon  such  terms  as  may  be 
just"  is  limited  to  those  cases  where  notice 
is  first  given  to  the  adverse  party,  for  the 
reason  that  the  justice  of  any  terms  could 
not  be  ascertained  without  a  bearlui^  and 


an  opportunity  for  a  hearing  Is  not  afforded 
unless  notice  is  first  given.  Until  the 
amendment  of  1899,  notice  was  essential  to 
the  validity  of  an  order  extending  time  for 
filing  a  transcript,  because  the  statute  In 
express  terms  made  notice  a  prereQuisite. 
Bush  V.  Geisey,  16  Or.  267,  19  Pac.  122: 
Whalley  v.  Gould,  27  Or.  74,  40  Pac  4.  By 
the  amendment  of  1899  the  Legislature  de- 
liberately excluded  the  element  of  notice, 
and  consequently  the  words  "upon  such 
terms  as  may  be  just"  do  not  of-  themselves 
mean  that  notice  must  be  given.  The  stat- 
ute does  not  now  prohibit  the  making  and 
granting  of  ex  parte  applications  in  the  cir- 
cuit court  Johnson  v.  lankovetz,  57  Or. 
24,  102  Pac.  799,  110  Pac.  398,  28  L.  R,  A. 
(N.  S.)  709;  Emery  v.  Brown,  63  Or.  264,  127 
Paa  682;  Subbo  v.  Pac.  Coast  Const  Co., 
65  Or.  405.  123  PaC-  1070,  133  Pac.  83. 

12]  It  is  provided  In,  rule  24  of  the  rules 
of  this  court  (56  Or.  624,  117  Pac.  ili)  that: 

"Ad  application  to  this  court  or  a  justice 
thereof  for  an  order  enlarging  the  time  in  which 
to  file  a  transcript  shall  be  accompanied  by  a 
stipulation  of  the  respondent  consenting  there- 
to or  by  proof  of  notice  to  respondent  of  such 
application  at  least  five  days  before  the  same  is 
made:  Provided,  however,  that  when  the  time 
in  which  to  file  the  transcript  will  expire  by 
limitation  before  such  notice  can  be  given,  the 
court  or  a  jnstice  thereof  may  enlarge  the  same 
sufficiently  to  oiaUe  the  xCQulred  notice  to  be 
given." 

The  respondent  argues  that  rule  24  must 
apply  to  the  circuit  court,  claiming  In  his 
brief  that: 

"In  the  case  of  Johnson  v.  lankovetz,  57  Or. 
24,  102  Pac.  799.  110  Paa  398.  23  L.  R.  A.  (N. 
S.)  709,  this  court  declared  the  rule  of  law  to  be 
that  the  practice  and  procedure  announced  in 
the  rule  of  tbe  Supreme  Court  would  govern 
the  practice  throughout  the  state,  in  order  that 
uniformity  in  the  practice  might  be  preserved." 

The  answer  to  tbe  argument  made  in  the 
brief  is  that  the  opinion  in  Johnson  v. 
lankovetz,  supra,  did  not  go  as  far  as  the 
respondent  contends.  U  was  not  directly 
declared  tlut  the  rules  of  this  court  neces- 
sarily govern  applications  made  In  tbe  cir- 
cuit court,  although  it  was  expressly  de- 
termined that  the  rules  of  the  circuit  court 
were  not  "designed  to  regulate  the  practice 
which  pertains  to  tbis  court  in  relation  to 
such  matters."  It  is  true  that  it  was  said 
in  Jobns<m  t.  lankovetz,  supra: 

"Orders  enlarging  tbe  time  within  whldl  to 
file  transcripts  are  made  by  justices  of  this 
court  without  notice  to  adverse  parties." 

And  It  is  also  true  that  rule  24  Is  now  in 
force.  It  will  be  noticed,  however,  that  mle 
24  does  not  pretend  to  regulate  or  govern  ap- 
plications when  made  In  tbe  circuit  court 
The  case  of  Johnson  v.  lankovetz,  supra,  does 
not  decide  that  the  circuit  court  must  observe 
a  rule  which  in  express  terms  names  this 
court  and  makes  no  mention  of  the  circuit 
court  Rule  24  is  made  applicable  to  the 
Supreme  Court,  and  does  not  ex  proprio  vi- 
gore  regulate  requests  for  extensions  of  time 
In  tbe  circuit  court  It  Is  not  necessary  to 
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decide  whether  this  coart  has  Uie  power  to 
prescribe  rules  for  tlw  drcult  court,  because 
It  Is  sufficient  to  say  that  no  attempt  has 
been  made  to  reqairs  the  ^ving  of  notice, 
where  the  ap^catton  for  time  Is  made  In 
the  trial  court 

Certified  copies  of  the  notice  of  a^ieal,  the 
tmdertaklns,  and  final  adjudication  madie  by 
the  trial  cotut,  aire  filed  her&  This  court 
has  jurisdiction  of  Oie  cause^  altbou^  it 
may  awear  on  the  final  hearlns  that  the  tran- 
BcrliA  is  not  accompanied  by  snfflcfent  evi- 
dence to  warrant  a  review  ot  the  proceedlnss 
appealed  f  nun.  Clouglr  r.  Dawson,  68  Or.  B2, 
m  Pac  34St  US  Faa  m  The  adjodlca- 
tltms  are  sufficiently  identified,  particularly 
when  the  notices  of  aniteal  are  viewed  In  the 
lll^t  afforded  by  the  undertalcings.  Keady 
T.  United  Rys.  Co.,  67  Or.  825,  100  Pac.  668, 
106  Pec.  107;  MacMahmi  v.  Hull,  63  Or. 
133,  110  Pac.  S48,  124  Pac;  474,  126  Pac.  8; 
Baiba  T.  Coos  Bay  Oool  &  Fuel  Ca,  143  Pac 

802,  148  Pac.  940. 

itl  Dismissal  ot  the  appeals  is  urged  be- 
cause the  record  does  not  ocmtaln  the  under- 
taking oa  the  appeal  tnm  the  protwite  court 
In  one  case  the  deoree  states  that  "This  cause 
coming  on  to  be  heanl  on  appeal  from  the 
county  eoort,"  and  In  the  other  appeal  the 
circuit  court  dedares  that  "The  above-enti- 
tled matter  comes  r^polarly  on  to  be  heard 
on  the  appeal  of  Mai^ret  Humason  from  the 
order  and  decree  of  final  settlement  and  dis- 
tribution of  the  property  of  this  estate  ren- 
dered and  entered  by  the  county  court,"  al- 
though the  record  neither  Includes  any  un- 
dertaking that  may  have  t>een  filed  on  the  ap- 
peal from  the  county  or  probate  court,  nor 
affirmatively  declares  that  an  undertaking 
was  not  filed.  A  motion  to  dismiss  an  ap- 
peal is  primarily  designed  to  test  the  regu- 
larity of  the  steps  which  must  be  taken  be- 
fore the  Supreme  Court  will  notice  the  adju- 
dication appealed  from.  The  appellant  has 
filed  the  technical  transcripts  required  by 
statute,  and  tins  followed  the  formulas  requir- 
ed by  law,  with  the  result  that  this  court  bAs 
acquired  jurisdiction  to  examine  and  deter- 
mine whether  the  decrees  rendered  by  the 
circuit  court  are  good  or  bad,  or  whether,  in 
l^al  contemplation,  they  are  no  decrees  at 
all.  Corder  v.  Speake,  37  Or.  105,  51  Pac. 
'U7 ;  MendenhaU's  Will,  43  Or.  542,  72  Faa 
318,  73  Pac.  1033;  £>e(^enbach  v.  Blma,  46 
Or.  600,  77  Pac  391,  78  Pa&  666;  Oregon 
Timber  Co.  v.  Seton,  69  Or.  64,  111  Pac  376, 
115  Pac.  1121.  If  the  record  stated  that  no 
undertaking  had  been  filed  on  the  appeal  to 
the  circuit  court,  quite  a  different  question 
would  be  presented.  O'Brien's  Petition,  7!) 
Conn.  46,  63  Atl.  777.  The  objection  now 
made  by  the  respondent  will  be  an  apprt^rl- 
ate  subject  for  discussion  when  the  cause  la 
presented  on  the  merits.  Halliburton  v. 
Sumner,  26  Ark.  659. 

The  motions  to  dismiss  are  denied. 


(El  OU.  603) 
TEESE  COTTON  GO.  RAINS. 
(No.  6860.) 

(Supreme  Court  of  Oklahoma.  Nov.  1^  1816.) 

(Syttabua  hv  the  CouriJ 

Appeal  and  Kbbob  ^»564— Sebvice  or  Cabb- 

IfADK— Dismissal. 

Where  a  case-made  Is  not  served  upon  op- 
poidDg  counsel  within  the  time  allowed  oj  law 
or  an  order  of  the  trial  court  for  serriDg  the 
same,  this  court  cannot  consider  any  errors  oc- 
curring at  the  trial;  and,  no  error  appearing 
in  the  record,  the  appeal  should  be  dianussed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Dee?^t>i^«^»^i      ^(^^^  26iS5-2S68; 

Commissioners*  Opinion,  Division  Na  1. 
Error  from  Connty  Court,  Payne  County;  W. 
H.  Wilcox,  Judge. 

ActlMt  by  John  Bains  ai^lnst  the  Teese 
Ctotton  Granpany,  a  corporatloD.  Judgment 
for  plaintiff,  and  defendant  brings  errOT. 
IMsmissed. 

Orton  &  McNeill,  of  Pawnee,  for  plalntlfl 
in  error.  Robt.  A.  Lowry,  of  Stillwater,  for 
defendant  In  error. 

BUMMONS,  O.  This  cause  cornea  oil  up* 
on  a  motion  of  defendant  In  error  to  dis- 
miss the  appeal  for  the  reason  that  the  case- 
made  was  not  served  within  the  time  allow- 
ed by  the  trial  Judge,  and  for  the  reason  that 
no  briefs  have  been  ffied  by  the  plaintiff  in 
error.  The  recwd  discloses  that  on  June  6, 
1013,  the  trial  court  extended  the  time  with- 
in which  plaintiff  in  error  was  to  make  and 
serve  case-made  to  60  days  from  that  date, 
and  thereafter  and  within  said  60  days  ex- 
tended such  time  30  additional  days.  The 
casoymade  was  served  on  counsel  for  defend- 
ant in  error  on  September  6,  1013,  the  time 
for  serving  same  having  expired  on  Septem- 
ber 4,  1913.  For  this  reason  we  are  without 
Jurisdiction  to  review  this  case  upon  the 
case-madei  No  briefs  having  been  filed  by 
plaintiff  in  error,  our  attentloa  is  not  chal- 
lenged to  any  error  in  the  record,  and  we 
have  not  been  able  to  discover  any. 

The  appeal  should  therefore  be  dismissed. 

PBB  CCBIAM.   Adopted  In  whole. 


(E2  Okl.  4S7> 

CHICAGO,  B.  L  ft  P.  BY.  CO.  T.  CBIDEB. 
(No.  5760.) 

(Supreme  Court  of  Oklahoma.   Nov.  16,  lOlSw) 

(Syllahui  hy  the  Oovrt.) 

1.  Afpeai,  and  Ekrob  «=9lOO:^— YxanxoT— 

Conflicting  Evidence. 

Where,  in  an  action  at  law,  there  is  con- 
flict in  the  evidence,  and  the  verdict  in  favor  of 
the  plaintiff  is  approved  hy  the  trial  court,  thia 
court  caanot  weish  the  evidence  and  reverse  the 
judgment  because  the  evidence  on  which  the 
verdict  was  founded  was  contradicted  by  other 
evidence  at  the  trial. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Gent  Dig.  K  8036-3037;  Dee.  Dig.  «=t 
1002.] 
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•A.  APPXAI.  ARD  EbBOB  ^9l002  —  TuDXOT — 
CONrLICTINO  Etidxnce. 

This  court  has  Jurisdiction  to  review  a 
jtidgment  wbere  the  Terdict  on  which  it  is  found- 
ed, is  not  reasonably  sapported  by  the  evidence, 
but  by  this  is  meant  that,  aasumine  the  evidence 
ta  be  tme,  it  does  not  'reasonably  prove  the 
fact,  and  not  that  where  the  evidence  is  con- 
flicting, this  court  can  weiflSi  it,  in  an  action  at 
law. 

[Ed.  Note.-~For  other  cases,  aee  Appeal  and 
£rroTv  Gent  Dig.  \%  S0S&-3937;  Dec.  Dig.  «=» 
1002.1 

Ck>mmisslODers'  Opinion,  Division  Na  2. 
Error  to  District  Court,  Comanche  County; 
J.  T.  Johnson,  Judge. 

Action  by  L.  J.  Crlder  against  the  Chicago, 
Rock  Island  &  Padtic  Railway  Company. 
Judgment  for  plalntiiE,  and  defendant  brings 
error.  Affirmed. 

TblB  was  an  actloo  tor  damages  alleged  to 
bave  been  recdved  the  plaintiff  beknr  by 
reason  of  the  n^ligenoe  of  tbe  defendant, 
while  attempting  to  board  a  ^ssei^er  train 
of  Uie  plaintiff  In  error  at  Ft.  Sill,  en  route  to 
Lawton.  .In  consequenoe  of  the  Injury  tbe 
Irialntiff  loet  bis  left  band.  The  Jury  rrtum- 
ed  a  verdict  In  bis  favw  In  tbe  sum  of  $700, 
and  after  the  overmliiv  of  a  motion  for  a 
new  trial,  tbe  defendant  below  brings  the 
case  to  this  court  by  petition  in  error  and 
vase-made,  and  tbe  only  assignments  of  error 
presented  In  the  brief  are:  (1)  That  tbe  ver- 
dict is  contrary  to  law ;  (2)  that  tbe  verdict 
is  contrai7  to  tbe  evidence,  and  not  sustained 
thereby. 

0.  O.  Blake,  B.  J.  Roberts,  W.  H.  Moore, 
and  J.  O.  Oamble,  all  of  El  Reno.  K.  W.  Shar- 
tel,  of  Oklahoma  City,  and  W.  C.  Steveas,  of 
I^wton,  for  plaintiff  in  error.  J.  A.  Diffen- 
daffer,  of  Lawton,  for  defendant  in  error. 

DEVEREUX,  C.  (after  stating  tbe  facts  as 
above).  It  Is  not  necessary  to  set  out  tbe 
evidence  In  detail,  for  the  argument  of  the 
plaintiff  in  error  Is  that  the  testimony  of  the 
plaintiff  below  has  been  so  entirely  contra- 
dicted that  it  is  not  sufficient  ,  to  support  a 
verdict  in  bis  favor.  Tbe  language  of  tbe 
brief  is: 

"The  testimony  of  Grider,  tbe  plaintiff,  wan 
coDtradicted  absolutely,  by  every  witness  who 
testified  to  a  material  fact  necessary  to  support 
his  cause  of  action." 

[1,  2]  Assuming,  but  not  holding,  that  tUs 
is  true,  can  this  court  review  the  verdict  of 
the  Jury  In  an  action  at  law,  wben  tbere  Is 
evidence  to  support  It,  and  when  it  has  been 
approved  by  the  trial  court?  It  ts  true  that 
this  court  has  frequently  held  that  it  would 
review  the  verdict  even  when  approved  by 
tbe  trial  court,  when  there  was  no  evidence 
which  reasonably  tended  to  support  it,  bat  by 
this  is  meant  that,  assuming  the  evidence  to 
be  true,  does  it  show  focts  sufficient  to  war- 
rant tbe  verdict,  but  not  that  when  the  evi- 
dence is  conflicting,  this  court  can  say  that  tbe 
jury  made  a  mistake  and  should  have  believ- 


ed one  witness  rather  than  another.  Plain- 
tiff In  error  relies  upon  St.  L.  &  S.  F.  B.  R. 
Co.  V.  GosneU,  23  OkL  588,  101  Pac.  1126,  22 
U  R.  A.  (N.  S.)  892,  but  In  that  case  the  court 
says  that  tbere  la  no  material  conflict  in  tbe 
evidence,  and  then  holds  that  on  tbe  undisput- 
ed facts  no  negligence  bad  been  shown.  But 
In  the  case  at  bar,  there  Is  admittedly  a 
sharp  conflict,  and  we  are  asked  to  weigb 
the  evidence,  in  an  action  at  law,  and  decide 
that  botb  tbe  Jury  in  their  verdict,  and  the 
trial  court  in  overruling  tbe  motion  for  a 
new  trial,  were  wrong  In  the  credence  they 
gave  to  certain  testimony.  This  we  cannot 
do.   Article  2,  {  19,  of  tbe  Constitution. 

There  is  a  class  of  cases  which  decide  that 
where  a  witness  testifies  to  physical  Impossl- 
billties,  as,  for  Instance,  that  he  could  clearly 
see  a  transaction  which  took  place  a  mile 
away  from  him  on  a  dark  night,  the  Jury  will 
not  be  allowed  to  found  a.  verdict  on  such  evi- 
dence alone,  but  no  question  of  this  kind  la 
presented  in  tbe  case  at  bar. 

We  therefore  recommend  that  the  Judg- 
ment be  affirmed. 

PBB  CUBIAKL  Ad<«ted  In  whol& 

""^^  (49  Otl.  361) 

CLEAL  et  aL  V.  HIGGINBOTHAM  et  aL 
(No.  673a) 

(Supreme  Court  of  Oklahoma.  Nov.  16.  191S.> 

1.  Appeal  and  Ebbob  Uionr  or  Ap- 
peal—Existence. 

The  right  of  appeal  exists  only  where  «C' 
pressly  giveo  by  constitutional  or  legislative 
enactment,  and  cannot  be  extended  to  case* 
which  do  not  come  within  tbe  statute. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  %%  1-4;  Dec  Dig.  <^1.] 

2.  ScnooLs  AND  School  Districts  <^39— 

CbEATION  or  CONSOLIDATGD  SCHOOL  DlB- 

TBicT— Right  or  Appeal. 

There  is  no  constitutional  provision  or  leg- 
islative enactment  which  provides  for  an  appeal, 
either  from  the  action  of  the  county  superin- 
tendent of  public  instruction  to  the  board  of 
county  commissioners,  or  from  the  board  of 
coimty  commissioners  to  tbe  district  court,  for 
the  purpose  of  reviewing  the  action  of  the  peo- 
ple themselves  and  the  county  superintendent 
in  creating  a  consolidated  school  district,  pur- 
suant to  section  1«  art.  1%  e.  218.  Session  Iaws 
1913.  ' 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  ff  68, 68;  Dee.  Dig. 
<^39.] 

Error  from  District  Court,  Alfalfa  County; 
James  W.  Steen,  Judge. 

Proceedings  by  Lester  Cleal  and  others 
against  J.  W.  Higglnbotbam  and  others,  on 
appeal  from  action  of  Board  of  County  Com- 
missioners of  Alfalfa  County  approving  tbe 
creation  of  a  consolidated  scbool  district. 
The  appeal  was  dismissed,  and  the  parties 
first  meiU;toned  bring  error.  Affirmed. 

Titus  &  Talbot,  of  Cherokee,  for  plalntUte 
In  error.  A.  C  Beeman,  of  Cherokee,  for  de- 
fendants In  error. 
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SAKIV  a  7.  [2]  This  proceeding  in  error 
vas  Instituted  for  the  purpose  of  reviewing 
the  acti<Hi  of  the  district  cour^  of  Alfalfa 
coiiiit7.  dlsmlsslDg  an  appeal  from  the  acti<m 
of  the  board  of  county  commissioners  of  said 
coiuil7f  which  affirmed  the  action  of  the  peo- 
l^e  and  the  county  soporfnt^ent  of  public 
InstmcUons  in  creating  a  consolidated  school 
district,  pursuant  to  section  1,  article  7*  chap- 
ter 219,  Seedon  Laws  1018.  the  contention 
of  the  plaintiflCs  in  error  is  that  such  an  ap- 
peal is  provided  for  by  section  7781,  Rev. 
Laws  Okla.  1910.  The  defendants  in  error 
contend  that  section  7781.  supra,  was  repeal- 
ed by  implication  by  chapter  219,  supra,  Ses- 
■iMk  Laws  1913,  wliich,  they  say,  prescribes  a 
complete  system  of  laws  for  the  government  of 
the  common  schools  of  Oklahoma,  and  that, 
even  if  it  was  not  repealed  by  implication,  it 
has  no  application  to  the  situation  above  out- 
lined. We  are  of  the  opinion  that  the  latter 
contention  Is  well  taken. 

Connsel  for  plaintiff  In  error  rely  upon 
Woolsey  et  si.  v.  Nelson  et  aL.  43  Okl.  97, 141 
Paa  436,  and  State  ex  rel.  West,  Atty.  Oen., 
V.  Balzer,  43  Okl.  200. 141  Pac.  777,  to  support 
their  contention.  We  do  not  believe  that  ei- 
ther of  these  cases  is  In  point.  The  former 
Involved  the  action  of  the  county  superintend- 
ent in  changing  the  boundary  of  a  certain 
consolidated  school  district,  so  as  to  exclude 
therefrom  the  territory  formerly  composing 
district  Na  51.  and  forming  such  territory 
Into  a  separate  school  district ;  and  the  lat- 
ter, whether  the  county  superintendent  can 
divide  a  consolidated  s(^ool  district  into  two 
or  more  school  districts,  and  whether  an  ap- 
peal lies  from  such  action  of  said  county  su- 
perintendent to  the  board  of  county  commis- 
sioners and  from  thence  to  the  district  court 
The  court  answered  each  of  these  proposi- 
tions in  the  affirmative,  and  also  held  that  the 
right  of  appeal  existed.  However,  in  these 
cases,  the  county  superintendent  was  acting 
pursuant  to  the  power  vested  In  him  by  vir- 
tue of  section  7701,  Bev.  Laws  1910,  la  one 
case,  and  section  1  of  chapter  107,  Session 
Laws  1910,  in  the  other  case.  These  two  sec- 
tions, enacted  by  different  L^lslatures,  are 
practically  the  same  In  effect,  and  both  corre- 
qxKid  with  the  provisions  of  section  11,  art  2, 
c  219,  Session  Laws  1013,  the  law  In  force 
when  the  consolidated  school  district  herein 
Involved  was  created.  Each  of  these  sec- 
tions confer  power  upon  the  county  superin- 
tendent of  public  Instruction  to  divide  the 
county  into  a  convenient  number  of  school 
districts  and  to  change  such  districts  when 
the  interest  of  the  people  may  require  it,  etc. 
Assuming,  as  the  court  seems  to  have  held 
in  the  cases  cited,  that  this  section  as  re- 
enacted  sUU  empowers  the  county  superin- 
tendent of  public  instruction  to  dissolve  a 
consolidated  district  created  by  a  vote  of  the 
people,  pursuant  to  section  1  of  chapter  219, 
Bupra.  tbeu  it  would  follow  as  a  matter  of 


course  that  by  virtue  of  aecUon  7781,  supra,  if 
still  in  force,  an  appeal  would  lie  from  the 
action  of  the  county  superintendent  of  public 
instruction,  to  the  board  of  county  commis- 
sioners, and  from  the  board  of  county  com- 
missioners to  the  district  court  But  this 
would  be  an  entirely  different  propoeltiorf 
tram  holding  that  section  7781,  supra,  pro- 
vides for  an  appeal,  either  from  the  action  of 
the  county  superintendent  to  the  board  of 
county  commissiimers,  or  from  the  board  of 
county  commissioners  to  the  district  court, 
from  the  action  of  the  people  themselves,  In 
creating  a  consolidated  sctuwl  district,  pur- 
suant to  section  1,  art  7,  c.  219,  of  the  Ses- 
sion laws  of  1913,  supra.  We  are  unable  to 
find  where  this  court  has  ever  so  held;  cer- 
tainly it  has  not  In  the  cases  cited. 

[1  ]  The  rule  Is  that  the  right  of  appeal  ex- 
ists only  where  expressly  given  by  constitu- 
tional or  legislative  enactment  and  cannot 
be  extended  to  cases  which  do  not  come  with- 
in the  statute.  Brown  v.  Hallaway's  Estate, 
47  Colo.  461, 108  Pac  25 ;  Ex  parte  Sharp,  15 
Idaho,  120.  96  Pac.  663,  18  L.  B,  A.  <N.  S.) 
886;  State  v.  District  Court  38  Mont  119.  99 
Pac.  139;  Garcia  v.  Free,  31  Utah,  389,  88 
Pac.  30;  State  v.  Chittenden,  127  Wis.  468, 
107  N.  W.  500.  As  there  is  no  constitutional 
provision  granting  the  right  of  appeal  from 
the  action  of  the  people  creating  a  consolidat- 
ed school  district  and  article  7  of  chapter 
219,  Session  Lews  1913,  entitled  "Consolidat- 
ed Districts,"  which  seems  to  fully  cover 
that  subject,  does  not  provide  for  one,  we 
must  ccNQclude  that  no  appeal  lies,  and  that 
the  action  of  the  pec^le  In  the  premises  U 
final. 

Finding  no  reversible  error  In  the  record, 
the  judgment  of  the  court  below  is  affirmed. 
All  tlie  Juices  concur. 

(82  Okl.  495) 
PBVEHOUSB  et  aL  V.  ADAMS  et  aL 

(No.  6845.) 

(Supreme  Court  of  pklahoma,   Nov.  16,  1915.) 

(Syllabtu  by  tht  Court.) 

L  FBAUt)  ^»50— PBOor-'R«QuwrrE8. 

Fraud  must  be  shown  and  proved  at  law; 
but  in  eguitr,  it  U  sufficient  to  show  facts  ano 
drcamatances  from  which  fraud  may  be  pre- 
sumed. 

[Eld.  Note.— For  other  cases,  see  Fraud,  Gent 

Dig.  §8  46,  47;  Dec  Dig.  ®=350.] 

2.  Appeai.  and  Ebbob  4=91176 — Decision  on 
Appeal— Kquitt. 

In  a  purely  equitable  cage,  this  court  will 
consider  the  waole  record,  weigh  the  evidence, 
and  where  the  judgment  of  the  trial  court  is 
clearly  against  the  weight  of  the  evidence,  will 
render  or  cause  to  he  rendered  such  judgmeut 
as  the  trial  court  should  faeve  rendered. 

[Ed.  NoU^Fm  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  4578^4587;  Dec  Dig. 
U75.] 

3.  OuABniAN  AlVD  Wabo  ®=»69— Pabent  and 
Child  «=3^— Good  Faith  in  Tbansactiohs 
— Necessity. 

When  the  fidudair  relation  of  guardian 
and  ward  or  parent  and  child  exists,  equity  re- 
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qnirea  the  utmost  degree  of  good  faith  In  trans- 
actions  between  the  parties. 


lll-isb;  Dec.  Dig.  «=s>9.]' 
4.  Deeds  «=»206— Fkattd— Ukduk  Influence 

•   —  CONSIDEUTION  —  SUFVIOIENCr  OF  Bvi- 
DBNCE. 

The  entire  evidence  in  this  case  exomined, 
and  the  weight  thereof  found  not  to  sustain  the 
judgment  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
D^.  I  614;  Dec  Dig.  «»2Ss.] 

Commissioner's  Opinion,  Divlelott  Na  1. 
.Error  from  District  Court,  Okmulgee  Coun- 
tr;  Wade  S.  Stanfleld,  Judge. 

Action  by  Sallna  FeTehonse  and  otbers 
against  Wash  Adams  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Reversed  and  remanded. 

Burke  ft  Harrison,  of  Sapulpa  (Van  Al- 
bertson,  of  Sapulpa,  of  counsel),  for  plain- 
tlfFs  In  error.  Clurles  A.  Dickson  and  C. 
W.  Holbrook,  both  of  Okmulgee,  for  defend- 
ants In  error. 

COLLIER,  a  Three  cases,  Instituted  re- 
spectively by  Salina  Fevehouse,  Ben  Harjo, 
and  Clnda  Bevenne,  against  Thomas,  Wash, 
and  Lewis  Adams,  were,  by  agreement  and 
order  of  court,  consolidated  with  a  similar 
case  brought  by  Geo.  A.  Smith  as  trustee, 
against  said  defendants,  and  all  of  said 
cases  were  tried  together  as  one  case,  and 
so  appealed  to  this  court. 

The  action  was  brought  to  cancel  certain 
deeds,  executed  respectively  by  Sallna  Feve- 
house, Ben  HarJo,  and  Clnda  Bevenue  to 
said  Thomas,  Wash,  and  Lewis  Adams,  upon 
the  ground  that  said  deeds  were  procured 
through  fraud,  coercion,  misrepresentation, 
undue  influence,  and  for  a  grossly  Inade- 
quate consideration. 

The  lands  In  controversy  were  the  allot- 
ments respectively  of  LitiCf  and  of  his  wife, 
Mary  HarJo,  full-blood  Creek  Indiana,  the 
father  and  mother  of  said  Salina,  Beo,  and 
Clnda.  LttlCr  died  some  time  In  1900,  and 
Mary  died  April  4,  1905.  At  the  time  of 
the  death  of  said  Mary,  Ben  HarJo  was  17 
years  of  age,  Sallna  16,  and  Clnda  14.  Mary 
made  a  purported  will.  In  which  Thomas  J. 
Adams,  the  father  of  said  Wash,  Thomas, 
and  Lewis  Adams,  was  named  as  executor 
and  guardian  of  said  Sallna,  Ben,  and  Clnda, 
in  view  of  the  said  Mary  and  her  husband's 
confidence  In  the  ability  and  character  of  her 
said  brother  and  his  supposed  affection  for 
and  interest  in  said  children.  Said  will  pro- 
vided that  the  property  be  held  "in  trust 
for  my  five  beloved  minor  children,  provid- 
ing be  holds  said  estate  until  the  youngest 
becomes  of  age,  when  it  should  be  divided 
among  them  In  kind."  Said  Thomas  J. 
Adams  took  charge  of  the  estate,  and  said 
minor  children  of  Mary;  the  children  living 
In  the  home  of  said  Thomas  J.  Adams,  near 


Beggs,  OkL  Thomas  J.  Adams  died  In  1910. 
On  July  15.  1909,  Salina  sold  her  undivided 
Interest  in  the  allotments  of  her  father  and 
mother  to  Wash,  Lewis,  and  Thomas  Adams, 
for  $S00.  while  she  was  yet  living  with  her 
uncle  and  guardian,  Thomas  J.  Adams.  On 
August  14,  1909,  Ben  HarJo  sold  his  inter- 
tst  in  the  allotments  of  his  fatlier  and  moth- 
er to  the  same  three  brothers,  f6r  a  consid- 
eratidn  of  9300,  being  the  second  deed  to 
them;  the  first  deed  having  been  made  be- 
fore said  Ben  became  of  age,  and  both  deeds 
having  been  made  while  he  was  living  with 
hla  said  guardian.  On  Jaly  16.  1909,  Clnda 
HarJo,  now  Ctaia.  Berenne,  sold  her  inter- 
ost  in  said  allotments  to  these  three  broth- 
ers  for  a  oonidderatlon  of  $300,  while  she 
was  yet  living  wiOi  her  naKiB  and  guardian, 
the  said  13ioma8  J.  Adams.  On  Hardi  12, 
1911,  I«wl8  Adams  sold  Ills  one-third  Inter- 
est In  said  two  allotments  for  a  named  con- 
sideration of  $4,000  to  his  wife,  Annie 
Adams. 

[3,4]  The  evidence  In  this  case  is  very 
voluminous,  and  no  good  purpose  could  be 
served  by  setting  It  out  in  extenso.  We 
have  carefully  read  the  entire  record  and 
are  forced  to  the  contusion  that  the  weight 
of  the  evidence  shows  that  the  several  deeds 
complained  of  were  obtained  by  undue  Influ- 
^ce  of  Thomas  J.  Adams,  the  guardian  of 
said  plaintiffs,  and  in  accord  with  his  ad- 
vice and  threats,  and  who  Is  shown  to  have 
been  an  attorney  at  law,  at  one  time  Chief 
Justice  of  the  Creek  Supreme  Court,  a  town 
king,  and  a  man  of  unbending  will  power, 
who  exercised  despotic  control  over  his  fam- 
ily ;  that  said  conveyances  were  secured 
while  the  grantors  were  residing  with  their 
said  guardian  as  members  of  his  family,  and 
each  of  plaintiffs  evidently  feared  to  dis- 
please him  and  felt  bound  to  obey  his  in- 
structions and  advice;  and  that  he  was 
aided  by  his  said  three  sons,  to  whom  said 
lands  were  conveyed,  to  secure  said  deed.s 
through  fraud,  threats,  and  intimidation, 
concocted  and  carried  out  by  Thomas  J. 
Adams  and  his  said  sons,  for  a  grossly  in- 
adequate price.  As  their  legal  guardian,  and 
^[>eclally  in  view  of  the  fact  that  the  re- 
lation also  of  parent  and  child,  In  effect, 
existed  between  the  said  Sallna,  Ben,  and 
Clnda.  and  the  said  Thomas  J.  Adams,  and 
the  said  Sallna,  Ben,  and  Cinda  had  been 
committed  by  their  dead  mother  to  the  spe- 
cial care  of  their  said  uncle,  and  resided 
with  him,  it  was  hla  duty  to  have  thrown 
around  the  said  grantees,  Salina,  Ben,  and 
Cinda,  hla  strong  protective  arms,  and  pre- 
vented, which  he  might  ea^ly  have  done, 
the  sale  of  their  property  for  an  inadequate 
price.  This  duty  he  not  only  failed  to  per- 
form, but  was  the  controlling  spirit  In  wrong- 
fully securing  the  property  of  his  said  wards 
for  h^  own  sons.  Where  a  fiduciary  rela- 
tion, like  guardian  and  ward,  or  parent  and 
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child,  .exlatB,  as  !n  ttls  case,  In  order  to 
prevent  undue  advantage  from  unlimited 
confidence,  affection,  or  sense  of  duty,  whlcb 
the  relation  naturally  creates,  requires  the 
utmost  d^ree  of  good  faith  in  all  transac- 
tions. Story's  Eq.  Juris.  218;  Robins  v. 
Hope,  57  GaL  498.  In  short,  plaintiffs  were 
but  "clay  in  the  hands  of  their  potters," 
Thomas  J.  Adams  and  his  three  sons,  who 
moulded  them  as  best  suited  the  Interests 
of  him  and  said  sons ;  and  It  would  be  diffi- 
cult to  cite  a  case  in  which  the  trust  im- 
posed by  a  confiding  sister  to  her  brother, 
for  the  protection  of  her  minor  chUdren,  was 
more  grossly  betrayed  than  by  old  man 
Thomas  J.  Adams  in  the  instant  case. 

The  evidence  shows  that  the  consideration 
named  in  &dA  several  deeds  was  grossly  in- 
adequate, when  the  lands  conveyed  are  val- 
ued only  for  farm  lands;  and  when  to  this 
Is  added  their  prospective  value  for  oil  and 
gas,  the  considerations  paid  for  said  lands 
were  "so  grossly  inadequate  as  to  shock  the 
conscience." 

The  bona  fides  of  the  claim  of  Annie 
Adams  that  under  the  deed  to  her,  executed 
by  Lewis  Adams,  her  husband,  for  one-third 
undivided  Interest  In  said  lands,  for  the  re- 
cited consideration  of  $4,000,  she  Is  an  In- 
nocent purchaser,  Is  not  supported  by  the 
weight  of  the  evidence ;  and  under  tbe  weight 
of  the  evidence,  she  must  be  held  to  have 
acquired  this  deed  with  full  knowledge  of 
the  infirmities  of  her  vendor's  title,  and  that 
the  recited  consideration  paid  was  fictitious, 
and  said  consideration  never  paid.  It  Is 
true,  that  in  attempting  to  support  said  con- 
veyance of  said  interest,  a  statement  of  a 
bank  is  In  evidence,  showing  that  she  had 
at  various  times  deposited  considerable 
amounts  of  money  in  said  bank ;  but  it  fur- 
ther shows  ttiat  at  the  time  said  deed  was 
executed  to  her  by  her  said  husband,  that 
said  money  had  beea  expended,  with  the  ex- 
ception of  a  few  hundred  dollars.  The  con- 
tention that  the  money  expended  from  her 
deposits  was  used  by  or  paid  to  her  said 
husband,  is  not  supported  by  the  weight  of 
the  evidence. 

Tbe  erldence  on  the  part  of  defendants 
shows  that  th^  have  made  improvements 
upon  said  lands,  and  that  they  have  been  In 
possesion  and  control  thereof  from  the  time 
they  claim  to  have  purchased  said  lands,  and 
enjoying  tbe  Incomes  thereof;  that  said 
deeds  were  approved  by  the  county  court  of 
Okmulgee  count7.  upon  application  of  said 
grantors.  But  the  undisputed  evidence  Is 
that  the  court,  prior  to  approving  said  deeds, 
did  not  Inquire  as  to  the  value  of  the  lands 
being  sold ;  and  that  In  said  application  and 
statements  In  regard  thereto,  the  several 
grantors  were  directed  and  controlled  by 
■aid  grantees  in  said  deeds,  Thomas,  Wash, 
and  Lewis  Adams. 

The  court  made  the  following  findings  of 
fact: 


**l%e  allegations  of  tlie  original  plaintiffs  in 
this  case,  together  with  that  of  the  truatee, 
Smith,  are  in  substance:  That  deeds  to  the  de- 
fendants in  this  case  were  procured  by  the  de- 
fendants. Wash  Adams,  Tom  Adams,  and  Lewis 
Adams,  through  fraud,  misrepresentation,  over- 
persuasion,  threats,  undue  influence  and  with- 
out adequate  consideration,  and  were  void,  and 
for  that  reason  they  were  not  subject  to  convey- 
ance; and  that  they  were  full-bfood  Creek  In- 
dians and  all  inherited  lands. 

"The  court  is  of  the  opinion  that  the  testi- 
mony in  this  case  fails  to  support  tbe  conten- 
tion of  the  plaintiffs,  that  these  deeds  were  pro- 
cured through  fraud,  misrepresentation,  over- 
persuasion,  threats  and  undue  influence.  The 
court  is  further  of  the  opinion  that  under  this 
will,  the  plaintiffs,  Salina  Pevebouse,  Ben  Harjo 
and  Cinda  Bevenue  could  part  with  their  equi- 
table interest  by  deed  or  otherwise,  and  having 
parted  with  it,  they  cannot  maintain  these 
causes  of  action. 

"The  court  is  further  of  tbe  opinion  that 
George  A.  Smithr  as  trustee  for  the  two  minors, 
has  failed  to  sustain  the  allegations  of  his  peti- 
tion, so  as  to  entitle  him  to  any  relief  in  this 
cause.  The  court  does  not  express  an  opinion 
as  to  whether  or  not,  should  It  become  necessary 
on  bis  part,  for  the  care  and  mftintenanre  of 
these  minor  children,  he  could  dispose  of  the 
entire  estate,  bat  holds  simply  that  at  this 
time  he  has  simply  not  establufaed  any  rights 
in  this  cause  of  action. 

"Judgment  is  against  the  plaintUb  for  the 
costs  <a  these  actions." 

Motion  was  filed  by  plaintiffs  for  a  new 
trial,  which  was  overruled  and  duly  excepted 
to.  To  reverse  sold  judgm^t  this  appeal  Is 
prosecuted. 

[2]  This  Is  purely  a  case  of  eqnl^,  and  In 
such  cases  tida  court  will  conedder  the  whole 
record,  weigh  the  evidence,  and  where  the 
Judgment  of  the  trial  court  Is  clearly  against 
the  weight  of  the  evidence,  will  render,  or 
cause  to  be  rendered,  such  Judgment  as  the 
trial  court  should  have  rendered.  Success 
Realty  Ca  v.  Trowbridge,  160  Pac.  898 ;  Ash- 
er  V.  Doyle,  lEIO  Pac.  878;  Schock  v.  Fish, 
144  Pac.  584. 

[1  ]  It  seems  that  a  less  degree  of  proof  Is 
required  to  establish  fraud  in  equity  than  In 
law,  Myrick  v.  Jacks,  33  Ark,  425 ;  Lester  v. 
Mahan,  25  Ala,  445,  60  Am.  Dec.  530 ;  Arnold 
T.  Grimes,  2  G.  Greene  (Iowa)  77;  Orton  et 
aL  V,  Madden  et  aj.,  75  Ga.  83. 

"Fraud  must  be  shown  and  proved  at  law.  In 
equity  it  suffices  to  show  facts  and  circumstanc- 
es from  which  it  may  be  presumed."  Bottoms 
V.  Neukirchner,  29  OkL  104, 116  Pacw  434;  My- 
rick T,  Jacks,  supra. 

"Less  evidence  is  necessary  to  establish  undue 
influence  to  ohtain  the  execution  of  a  deed  when 
relations  of  trust  and  confidence,  as  parent  and 
child,  guardian  and  ward,  trustee  and  benefi- 
ciary, attorney  and  client,  physician  and  pa- 
tient, nurse  and  Invalid,  exist  than '  might  be 
required  in  other  cases."  Devlin  on  Beal  Es- 
tate. $  84. 

This  court,  in  the  case  of  Bruner  v.  Cobb. 
87  OkL  228, 131  Paa  165,  enunciated  the  doc- 
trine applicable  to  this  case  in  these  words: 

"Ordinarily  mere  inadequacy  of  considera- 
tion is  not  sufficient  ground,  in  itself,  to  justly 
a  court  in  canceling  a  deed  yet  when  the  inade- 
quacy is  BO  gross  as  to  amount  to  fraud,  or  in 
the  attsence  of  other  circumstances,  to  shock 
the  conscience,  and  furnish  satisfactory  and  de- 
cisive evidence  of  fraud,  it  will  be  sufficient 
ground  for  canceling  a  conveyance  or  contract. 
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either  executed  or  ezeentor?.  The  role  being 
baited  upon  the  theory  that  fraad,  and  not  inade- 
qiiHcy  of  price,  ta  the  sole  reason  for  the  inter- 
poBltion  of  eqaity." 

From  the  view  we  take  of  this  case.  It  la 
unnecessary  to  consider  the  effect  of  the  will, 
as  to  the  rtglits  of  the  benefldarles  therein 
named  to  dispose  of  their  Interests  in  said 
Iiropei  ty,  prior  to  the  youngest  of  said  heirs 
becntuing  of  age,  and  we  do  not  do  bo. 

We  are  of  the  opinion  that  the  fladlngs  of 
the  court  are  not  supported  by  the  ve^tat  of 
the  evidence. 

It  follows  that  this  cause  should  be  rer^rs- 
ed  and  remanded,  with  instructions  to  set 
aside  and  hold  for  naught  the  deed  executed 
by  Ben  Harjo.  on  August  12,  1008,  to  Lewis 
Adams,  Thomas  Adams,  and  Wash  Adams, 
and  that  the  deed  executed  by  Cinda  Harjo. 
now  Cinda  Beveoue,  to  said  Lewis,  Thomas, 
and  Wash  Adams,  on  July  15,  1909,  and  the 
deed  executed  on  the  4th  day  of  October,  1909, 
by  Sallna  HarJo,  now  SaUoa  Pevehouse,  to 
Lewis,  Thomas,  and  Wash  Adams,  and  the 
deed  executed  by  Lewis  Adams  to  his  wife, 
Annie  Adams,  be  set  aside  and  held  for 
naught;  that  an  account  be  taken  of  the 
rents,  incomes,  and  profits  derived  from 
said  lands  during  the  time  defendants  have 
had  possession  of  said  lands;  and,  "as  he 
who  asks  equity  must  do  equity,"  that  the 
amounts  so  received  by  the  said  respective 
grantees  shall  be  credited  with  the  amounts 
paid  by  said  Thomas,  Wash,  and  Lewis  Ad- 
ams for  said  lands,  and  for  all  lasting  and 
valuable  Improvements  made  thereon  by  them, 
or  either  of  them ;  and  that  if  the  same  be 
In  excess  of  the  said  Incomes,  profits,  and 
rents  received  by  said  I^wls,  Thomas,  and 
Wash  Adams,  that  plaintiffs  be  required  to 
pay  them  such  balance  so  found  to  be  due.  In 
order  to  restore  the  status  quo  of  said  parties 
at  the  time  said  deed^  were  executed ;  and 
that  the  said  Wash,  Thomas,  and  Lewis  Ad- 
ams have  a  lien  upon  said  lands  for  the  pay* 
ment  thereof. 

PEIl  CURIAM.  Adopted  In  whole. 

(21  N.  K.  188) 

SCHWEXTKEB  v.  HUBBS  et  al   (No.  1795.) 

(Supreme  Court  of  Now  Mexico.   Nov.  16, 
1915.) 

fByllahut  by  th»  OourtJ 

1.  Etidencb  *=»448  —  Paaol  —  Ahbiguous 

oontract. 

Parol  evidence  ia  admissible,  In  the  con- 
striKtioD  of  oontrartB,  to  define  the  nntnre  and 
qualities  of  the  subject-matter,  the  situation  and 
relutions  of  the  parties,  and  nil  the  circiimstflDC- 
es,  in  order  that  the  courts  may  put  themselves 
in  the  place  of  the  parties,  see  how  the  terms 
of  the  iDstrumeat  afreet  the  subject-matter,  and 
aaeertain  the  BiKDlGcation  which  ought  to  be 
given  to  any  phrase  or  term  in  the  contract 
which  is  ambiguous  or  susceptible  of  more  than 
one  interpretation,  and  this,  althonjfh  the  result 
of  the  evidence  may  be  to  contradict  the  usual 
meaning  of  terms  and  phrases  used  in  the  con- 


tract; bat,  if  the  words  are  dear  and  unam- 
biguoua,  a  contrary  iDtentlott  may  not  be  de- 
rived from  the  drcnmstances.  Held,  that  the 
contract  in  this  case  was  ambi^ous,  and  that 
the  trial  court  properly  beard  evidence,  and  that 
the  evidence  fully  warranted  the  InterpretatioD 
placed  upon  the  contract  by  the  trial  court. 

[Ed.  Note.— For  otber  cases,  see  Evidence, 
Cent.  Dig.  il  2006-2U82.  2084;  Dec  Dig. 
i48.] 

2.  Tbial  ^392— Findings— Requcst. 

Where  a  party  desires  more  explicit  findings 
by  the  trial  court,  he  should  direct  the  atten- 
tion of  the  court  to  the  particular  questions  up- 
on which  such  findings  are  desired,  or  tender 
proper  findings  upon  such  matters. 

_|Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  «  916-819;  Dee.  Wg.  *»3©2.1 

Appeal  from  District  Court,  Bernalillo 
County;  H.  F.  Raynolds,  Judge. 

Action  by  J.  O.  Schwentker  against  J.  A. 
Hubbs  and  another.  From  Judgment  tor  de- 
fendants, plaintiff  appeahL  Affirmed. 

Marron  &  Wood,  of  Albuquerque,  Cor  aiK 
reliant  Fierce  ft  Pierce,  vt  Albuquerque,  for 
appellees. 

:  ROBERTS,  O.  J.  [1]  This  acUoo  ma  in- 
stltnted  in  the  court  below  by  app^ant  to 
recover  firom  appellees  an  amount  claimed  to 
be  due  on  a  promissory  note.  Appellees  de- 
nied liability,  and  by  a  counterclaim  sought 
to  recover  from  appellant  certain  snma  there- 
tofore paid  as  interest  on  ttie  note.  The 
rights  of  the  respecttva  parties  were  de- 
pendent upon  the  constmctiMi  of  a  certain 
clause  In  a  contract  betweoi  them,  and  two 
other  parties  who  Jcrfned  with  appellant  there- 
in, which  was  ambiguous  and  of  uncertain 
meaning.  The  trial  court  heard  the  evidemie 
offered,  which  fully  disposed  the  idtuatlon 
of  the  parties  and  the  objects  th^  were 
seeking  to  accomplish,  and.  In  view  of  the 
evidence,  so  construed  the  provision  In  ques- 
tion as  to  relieve  appelllee  from  liability,  and 
warranted  a  recovery  of  the  Interest  there* 
tofore  paid  by  him  on  the  noteJ  This  con- 
struction was,  we  believe,  amply  warranted 
by  the  evidence.  That  "parol  evidence  Is 
admissible,  In  the  construction  of  contracts, 
to  define  the  nature  and  qualities  of  the  snb- 
Ject-matter,  the  situation  and  relations  of 
the  parties,  and  all  the  circumstances,  fn  or- 
der that  tbe  courts  may  put  themselves  in  the 
place  of  the  parties,  see  how  tbe  terms  *of 
the  Instrument  affect  the  subject-matter,  and 
ascertain  the  signification  which  ought  to  be 
given  to  any  phrase  or  term  In  the  con- 
tract which  is  ambiguous  or  susceptible  of 
more  than  one  interpretationi  and  this,  al- 
though the  result  of  the  evidence  may  be 
to  contradict  the  usual  meaning  of  terms  and 
phrases  used  in  the  contract,  but.  If  the 
words  are  clear  and  unambiguous,  a  coa.- 
trary  Intention  may  not  be  derived  from  the 
circumstances,"  is  stated  by  KlUott  on  Con- 
tracts, i  1655,  dtlng  Browne,  Parol  Evidence, 
179.    The  evidence  In  this  case  fully  war- 
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ranted  the  liiterpretati<m  placed  upon  tbe 

contract  by  the  court 

[2]  The  only  other  alleged  error  Is  that  the 
court  failed  to  make  proper  findings  of  fact 
The  appellant  reqaested  the  court  to  make 
spedflc  findings.  The  court  made  findings  of 
fact  to  which  appellant  generally  excepted, 
but  In  his  exceptions  he  did  not  point  out 
any  claimed  errors  in  the  findings,  or  call 
to  the  attention  of  the  court  the  fact  that 
the  findings  were  not  sufficiently  specific. 
The  findings  made  were  sufliclent  to  support 
the  Judgment  and,  if  appellant  desired  fur- 
ther or  additional  findings,  he  should  have 
tendered  Buch  findings  as  he  desired,  or 
should  have  specifically  directed  the  attention 
of  the  court  to  the  particular  matters  in  is- 
sue upon  which  he  desired  more  explicit  flnd- 
IngB. 

The  findings  were  supported  by  the  evi- 
dence, and,  as  no  error  appears  in  the  rec- 
ord, the  judgmoit  most  be  affirmed ;  and  it  Is 
ao  ordered. 

HANMA  and  PARKWR,  JJ.,  concur, 
(a  K.  H.  in)  ==* 

ITRST  NAT.  BANK  OF  UiS  YEOAS  T. 
CIjABK  (ADLER  et  aL,  Intenreaen^. 

(No.  1773.) 

(SiVMW  Coort  of  New  Uexioo,    Nor.  16, 
191W 

(Byttdbu9  >y  the  OomrtJ 
Fabtxks  9=»40— Right  to  IirtEBVEm— Inter- 

■8T  OF  InTEBVENEB. 

In  order  to  be  entitled  to  intervene  under 
section  4296,  Code  1916,  it  Is  necessary  that  tbe 
interest  of  the  intervener  in  the  matter  In  liti- 
gation be  direct  and  of  a  substantial  nature,  not 
mdirect.  Inconsequential,  or  contlnsent. 

IBd.  Note.— For  other  cases,  see  Parties,  Cent 
D^.  M  60-68.  66-67;  Dec.  Dig.  «s»40.] 

Appeal  from  District  Court,  San  Miguel 
Coanty ;  D.  J.  t«aby,  Judge. 

Action  by  the  First  National  Bank  ct  Lu 
Vegas,  M.  M.,  against  John  S.  Clark,  trustee 
of  tbe  e^te  of  Aanm  H.  Adler,  bankrupt, 
wber^  Aaron  M.  Adler  and  others  In- 
tervened. Judgment  for  plaintiff.  D^end- 
ant  and  Interroaers  appeal.  Affirmed. 

John  D.  W.  Veeder  and  Elmer  E.  Veeder, 
both  of  Las  Yegas,  for  appellants.  S.  B.  Dav- 
is, Jr.,  and  H.  W.  Cl^,  both  of  East  Las 
Yegaa,  for  appellee. 

HANNA.  J.  This  Is  a  suit  brought  In  the 
district  court  for  the  county  of  San  Miguel 
by  the  First  National  Bank  of  Las  Vegas. 
N.  M.,  against  John  S.  Clark,  trustee  in 
bankruptcy  of  the  estate  of  Aaron  M.  Adler. 
Plaintiff's  first  cause  of  action  seeks  to  fore- 
close a  mwtgage  deed,  dated  March  19, 1912, 
made,  executed,  and  delivered  to  plaintiff 
by  Aaron  M,  Adler  and  Clara  Adler,  Ills  wife, 
to  secure  tbe  payment  of  a  promissory  note 
of  the  same  date  In  the  sum  of  $6,000,  with 
interest  at  the  rate  of  10  i>er  ceut.  per  an- 


num from  date  until  paid,  made,  executed, 
and  delivered  to  plaintiff  by  said  AarMi  M. 
Adler.  For  plalntlfTs  second  cause  of  action 
it  Is  alleged  that  od  June  1,  1910,  Simon  Yor- 
enburg  made,  executed,  and  delivered  to  Aar- 
on M.  Adler,  his  promissory  note  in  the  sum 
of  $3,000,  with  Interest  at  the  rate  of  10  per 
cent  per  annum,  payable  12  months  after 
date;  that  on  and  before  March  19,  1912, 
the  said  Adler  was  largely  Indebted  to  plain- 
tiff, and  for  the  purpose  of  securing  that 
Indebtedness  and  tbe  payment  of  the  $6,000 
note,  dated  March  18,  1912.  the  said  Adler 
assigned  and  set  over  to  the  plaintiff  the 
Vorenburg  note;  that  subsequent  to  March 
19.  1912,  AaroD  M.  Adler  became  Indebted  to 
the  San  Miguel  National  Bank  In  tbe  sum 
of  $1,800.  and  to  D.  T.  Husklns,  receiver  of 
the  Graaf  Dry  Goods  Company,  In  the  sum 
of  $1,000,  both  debts  being  unsecured;  that 
within  four  months  of  the  date  of  the  record- 
ing of  the  mortgages  dated  March  19,  1912 
(the  exact  date  thereof  not  appearing  In  the 
complaint),  the  San  Migud  Bank  and  tbe 
said  Hoeklns  Intended  to  commence  Invcrtnn- 
tary  bankruptcy  proceedings  against  the  said 
Adl«-  tor  tbe  purpoeb  of  practically  attempt- 
ing to  set  aside  tbe  nld  mortgage  of  Uarcb 
19, 1912 ;  that  neither  plaintiff  nor  said  Adler 
desired  that  suf^  proceedings  be  Instituted ; 
that  on  January  11,  1913,  the  San  Miguel 
.\atlonal  Bank,  Hosklns,  certain  administra- 
tors of  tbe  estate  of  Julias  Oraaf,  deceased, 
and  plaintiff  entered  Into  an  agreement 
whereby  tbe  Indebtedness  owing  tbe  San 
Miguel  National  Bank  and  said  Hosklns  was 
ascertained  and  declared,  and  It  was  agreed 
that,  in  tbe  event  of  the  foreclosure  of  said 
mortgage  by  plaintiff,  the  proceeds  thereof 
were  to  be  distrlbnted  by  the  plaintiff  among 
the  varlons  parties  to  the  agreement  In*  tbe 
proportion  that  tbe  indebtedness  owing  to 
each  by  said  Adler  bore  to  the  total  amount 
derived  from  such  foreclosure,  excepting 
certain  necessary  expenses ;  that  said  agree- 
ment was  for  the  benefit  of  said  Adler,  as 
well  as  the  plaintiff,  and  was  by  said  Adler 
ratified  and  confirmed;  that  it  was  further 
agreed  between  the  said  parties  that  all 
collateral  held  by  plaintiffs,  Including  the 
Vorenburg  note,  should  be  held  by  pjalntlff 
as  security  for  any  loss  or  damage  sustained 
by  tbe  plaintiff  on  account  of  the  execution 
of  said  agreement.  The  plaintiff  prayed  for 
an  accounting  as  between  it  and  tbe  defend- 
ant Adler,  to  the  end  that  the  court  ascertain 
the  amounts  of  the  indebtedness  secured  by 
the  mortgage  represented  by  the  Voren- 
burg note,  owing  the  San  Miguel  National 
Bank  by  Adler,  owing  Hosklns,  receiver,  by 
Adler,  and  tbe  amount  of  indebtedness  owing 
by  Adler  to  the  plaintiff ;  that  the  plaintiff 
be  decreed  a  lien  on  tbe  real  estate  described 
in  the  mortgage  to  the  extent  of  $6,000, 
with  accrued  Interest ;  that  a  sale  thereof 
be  had  to  satisfy  said  lien ;   that  defendant 
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trustee  be  barred  and  forever  estopped  from 
baring  or  claiming  any  right  or  interest  in 
tbe  premises,  except  the  right  of  redemption ; 
that  the  plaintiff  be  decreed  to  have  a  Hen 
on  the  Vorenburg  note  for  any  deficiency  of 
the  face  and  Interest  of  the  promissory  note 
of  March  19, 1912,  and  to  have  a  Uen  on  any 
sums  which  It  may  be  obligated  to  pay  to 
tbe  San  Miguel  National  Bank  or  Hosklns, 
receiver,  on  account  of  said  agreement  An 
answer  was  filed  by  the  defendant  trustee, 
which  was  subsequently  displaced  by  an 
amended  answer. 

Ajiron  M.  Adler,  Clara  Adler,  his  wife,  Min- 
nie Cellers,  Bertha  Cellers,  and  Justin  Cam- 
cil,  filed  their  joint  petition  of  Intervention 
In  said  cause.  A  demurrer  to  that  petition. 
Sled  by  plaintiff,  was  sustained,  and  a  joint 
amoided  petition  was  filed  by  satd  petition- 
ers. It  Is  allied  therein  that  Aaron  M. 
Adler  and  Clara  Adler,  his  wife,  are  tbe 
mortgagors  named  In  said  mortgage;  that 
ttie  other  petitioners  are  creditors  of  the  es- 
tate of  Aaron  M.  Adler,  bankrupt,  and  sue  for 
ttaemselTes  and  others  similarly  situated ; 
that,  in  addition  to  tbe  execution  of  the  mort- 
gage mentioned  in  the  complaint,  Adler  and 
his  wife  pledged  tx>  the  plaintiff  a  large 
amount  of  collateral  securities  amounting  to 
^,000,  "largely  In  excess  of  said  indebted- 
ness"; tliat  the  agreement  of  January  11, 
1913,  was  made  and  entered  into  by  the  par- 
ties thereto  to  fraudulently  conceal  from  the 
other  creditors  of  said  Adler  the  execution 
of  the  mortgage  of  March  19,  1912,  and  to 
prefer  a  few  creditors  over  other  creditors, 
as  well  as  for  the  purpose  of  preventing  the 
unsecured  creditors  from  filing  their  bill  in 
equity  within  six  months  after  the  mortgage 
was  filed  of  record,  for  the  purpose  of  set- 
ting aside  said  mortgage;  that  said  agree- 
ment was  also  executed  for  the  purpose  of 
preventing  the  other  creditors  from  'iiharing 
in  the  distribution  of  the  assets  pledged  to 
the  complaint  and  to  appropriate  said  assets 
to  ItaeUf  and  the  other  preferred  creditors. 
It  is  alleged  that  said  mortgage  is  fraudulent 
and  void;  that  Aaron  M.  Adler  was  not  a 
party  to  said  agreement,  nor  had  he  knowl- 
edge thereof  until  the  complaint  herein  was 
flUed;  that  the  agreement  of  January  11, 
1913,  was  never  recorded  or  placed  of  record, 
and  Is  In  fraud  of  tbe  national  Bankruptcy 
Act  and  the  statutes  of  New  Mexico ;  that 
the  benefits  of  said  mortgage  and  agreement 
Inure  to  all  of  ttie  creditors  of  Adler ;  that, 
on  information  and  belief,  the  claims  men- 
tioned In  said  agreement  were  purchased  by 
pOaintiff  at  less  than  their  face  value,  by 
which  means  plaintiff  seeks  payment  thereof 
from  the  assets  of  said  estate  in  preference 
to  other  creditors  and  In  fraud  of  their 
rights ;  that  the  Vorenburg  note  was  pledged 
by  Adler  to  plaintiff  to  secure  an  Indebted- 
ness ;  that  said  note  Is  long  past  due ;  that 
said  Adler  has  requested  the  plaintiff  to 
bring  suit  on  said  note,  but  it  refuses  so  to 
do,  or  to  surrender  the  same  to  Adler  for 
the  purpose  of  bringli^  suit  therefor;  that 


plaintiff  claims  to  be  the  owner  of  said  note ; 
that  Adler  is  entitled  to  credit  of  the  amount 
of  said  Vorenburg  note  on  tbe  Indebtedness 
which  he  owes  to  plaintiff.  Petitioners  pray- 
ed for  an  accounting  between  them  and  plain- 
tiff ;  that  the  said  mortgage  be  held  fraudu- 
lent, and  to  operate  as  an  assignment  of  the 
property  described  therein  to  all  the  cred- 
itors; that  the  agreement  of  January  11, 
1913,  be  held  fraudulent,  and  the  property 
and  effects  described  therein  be  held  to  Inure 
to  all  the  creditors. 

To  this  petition  a  demurrer  was  filed  by 
plaintiff,  which  set  up  the  following:  (1) 
That  the  petition  did  not  state  facts  suffi- 
cient to  constitute  grounds  for  Intervention, 
the  allegations  thereof  not  being  safflcient  to 
make  the  mortgage  fraudulent,  for  the  rea- 
son that  upon  the  face  thereof  it  appears 
that  the  mortgage  Is  valid  and  outstanding. 
(2)  That  the  petition  is  frivoflous,  being  iden- 
tical with  the  petition  heretofore  filed  by 
tbe  same  parties.  (3)  That  petitioners  have 
no  Interest  In  the  matters  in  litigation,  or  In 
the  success  of  either  of  the  parties  to  said 
cause.  (4)  That  Adler  and  wife  have  no  In- 
terest In  the  real  estate  Involved  in  said 
cause;  the  said  real  estate  being  vested  In 
the  defendant  trustee  as  alleged  In  the  com- 
plaint (5)  That  It  appears  upon  the  face  of 
the  petition  that  neltiier  the  mortgage  nor 
agreement  was  fraudulent  nor  concealed 
from  the  creditors  of  said  Adler,  Inasmuch  as 
It  appears  that  the  mortgage  was  placed  of 
record  more  than  six  months  prior  to  the 
ffllng  of  the  petition  in  bankruptcy.  (6)  That 
the  petitioners  are  not  necessary  or  proper 
parties  to  the  salt  between  plaintiff  and  de- 
fendant 

The  appellant  asserts  that  the  trial  court 
erred  In  sustaining  the  demurrer  to  the  peti- 
tion of  Intervention,  because,  for  one  rea- 
son, the  action  between  the  plaintiff  and  de- 
fendant sounded  In  contract  and  that  the 
test,  therefore.  Is  not  the  existence  of  any 
interest  In  the  matter  in  litigation,  bnt  an  In- 
terest In  the  subject-matter  of  the  contractual 
obligation.  It  is  argued  by  apirellant  that 
no  valid  or  effectual  decree  can  be  rendered 
between  plaintiff  and  defendant  because  the 
trustee  In  bankruptcy  is  entitled  to  only  the 
equity  in  the  mortgaged  property  and  he  re- 
ceived that  equity  In  lien  of  tbe  mortgagors, 
and  distributes  it  or  Its  equivalent  to  the 
creditors  of  the  estate.  The  argument  pro- 
ceeds further  upon  the  theory  that  the  value 
of  such  equity  depends  upon  the  contractual 
obligations  existing  between  plaintiff  and  the 
petitioning  mortgagors,  and  that  the  latter  are 
entitled  to  their  day  in  court.  It  is  admitted 
by  tbe  parties  that  the  trial  court  had  juris- 
diction of  the  subject-matter  of  the  controver- 
sy, the  plaintiff  not  having  surrendered  its 
security  and  made  proof  of  its  claim  be- 
fore the  referee  In  bankruptcy  or  before 
tbe  United  States  District  Court,  and  we 
therefore  assume,  without  deciding,  that 
the  trial  court  had  jurisdiction  of  the  main 
case. 


Digitized  by 


VtBBT  NAT.  BANK  T.  GLABK 


71 


1.  The  first  question  to  be  considered  is 
whether  or  not  the  appellants  were  entitled 
to  Intenrene  or  be  made  parties  defendant  in 
the  action  pending  between  the  appellee  and 
John  S.  Clark,  trustee.  The  appellants  claim 
that  they  were  entitled  to  Join  as  defendants 
under  the  provisions  of  section  429G,  Code 
.  1915.  That  statute  was  enacted  in  18S0  and 
provides  that: 

"Any  person  who  has  an  interest  In  the  mat- 
ter in  litigation,'  in  the  success  of  either  of  the 
parties  to  the  action,  or  against  both,  mar  be- 
come a  party  to  an  action  between  other  persons, 
either  by  jouinc  the  plaintiff  in  dalming  what 
is  sought  by  the  dedaration,  or  by  uoitins  with 
the  defendants  in  resisting  the  claim  of  the 

Elaintiff,  or  by  demanding  anything  adversely  to 
oth  the  plaintiif  and  defendant,  either  before 
or  after  iwie  has  be«t  Joined  in  the  cause  and 
before  the  trial  commences." 

The  appellee  does  not  contend  that  the 
statute  cited  does  not  apply  to  this  suit,  but 
assumes  that  It  dora  applyt  and  contends 
that  the  appellants  have  no  such  interest  In 
the  matter  In  litigation  as  the  statute  re- 
quires. Without  deciding  whether  or  not 
the  statute  has  any  application  to  this  suit, 
we  win  assume,  for  the  purposes  of  this  case 
only,  that  it  docs  apply,  and  test  the  right 
of  appellants  to  intervene  by  the  statute 
ratber  tban  by  the  principles  of  equitable  Ju- 
risprudence. In  Meyer  &  Sons  Co.  v.  Black, 
4  N.  M.  (Gild.)  368,  16  Pat  620,  which  was 
the  tlrst  New  Mexico  case  construing  tne 
statute  involved  In  the  case  at  bar,  it  was 
held  that  the  assignee  of  Black  had  no  in- 
terest in  the  matter  in  litigation,  which  was 
a  debt  owing  the  plnlntlfT  by  defendant,  al- 
thongb  attachment  was  sued  out  by  plaintiff 
and  levied  on  the  property  held  by  the  as- 
signee. In  Miller  v.  City  of  Socorro,  9  N.  M. 
416,  54  Pac.  756,  two  taxpayers  intervened 
In  a  suit  pending  in  the  district  court  on 
appeal  from  the  city  council.  It  was  held 
that  the  taxpayers  were  the  real  parties  in 
interest,  and  had  an  interest  in  the  matter  In 
litigation,  which  was  the  validity  of  city 
bonds.  See,  also.  Field  v.  Sammis,  12  N.  M. 
36,  73  Pac  617,  where  It  was  held  that  a_per- 
Bon  having  an  interest  in  certain  money  held 
by  a  garnishee  was  entitled  to  Interroie  in 
those  proceedings. 

These  cases  Illustrate  ttie  views  ut  the 
court  under  a  giv«k  state  of  facts,  but  lay 
down  no  general  test  by  which  to  determine 
the  extoit  of  interest,  one  must  have  in  the 
Utigatton  in  order  to  be  entitled  to  inteiv 
vene.  In  Pomeioy's  Code  Bemedles,  i  824,  it 
is  said  that: 

"The  intervener's  interest  must  be  such  that 
if  the  oi^lnal  action  had  never  been  commenced, 
and  be  had  first  brought  it  as  the  sole  plaintiff, 
he  would  have  been  entitled  to  recover  in  his 
own  name  to  the  extent  at  least  of  a  part  of  the 
relief  sought,  or,  if  the  action  had  been  first 
brought  against  him  as  defendant,  he  would 
have  been  able  to  defeat  the  recovery  in  part 
at  least." 

The  extent  of  Interest  in  the  matter  in 
litigation  which  must  be  had  by  one  to  come 
within  the  terms  of  the  statute  is  better  de- 


fined and  lUustoated  by  the  case  Involving 
statutes  very  similar  to  ours.  In  Horn  v. 
Volcano  Water  Co..  13  Cal.  62,  69,  73  Am. 
Dec.  569,  570^  which  is  the  pioneer  California 
case  on  the  subject,  the  court  said: 

"The  intbrest  mentioned  in  the  statute,  which 
entitles  a  person  to  intervene  in  a  suit  between 
other  parties,  must  be  in  the  matter  ia  litiga- 
tion, and  of  such  a  direct  and  immediate  char- 
acter that  the  intervener  will  utber  gain  or  lose 
by  the  direct  legal  operation  and  effect  of  the 
judgment.  The  provisions  of  our  statute  are 
taken  substantialfy  from  the  Code  of  Procedure 
of  Louisiana,  wbidi  declares  that,  *in  order  to 
be  entitled  to  Intervene,  it  is  enough  to  have  an 
interest  in  the  success'  of  either  of  the  parties 
to  the  snitf;  and  the  Supreme  Court  of  that 
state,  in  passing  upon  the  term  'interest,'  thus 
used,  held  this  language:  'This,  we  suppose, 
must  be  a  direct  interrat,  by  which  the  interven- 
ing party  is  to  obtain  immediate  gain,  or  suffer 
loss,  by  the  judgment  which  may  be  rendered 
between  the  original  parties;  otherwise,  a 
strange  anomaly  would  be  introduced  into  our 
jurisprudence  of  suffering  an  accumulation  of 
suits  in  all  instances  where  doubts  might  be  en- 
tertained,  or  enter  into  the  imagination  of  subse- 
quent plaintiffs,  that  a  defendant  against  whom 
a  previous  action  was  under  prosecution  might 
not  have  property  snffident  to  discbarge  all  his 
debts.  For  as  the  first  judgment  obtained  might 
give  a  preference  to  the  person  who  should  ob- 
tain it.  all  subsequent  suitors,  down  to  the  laat^ 
would  nave  an  Indirect  interest  in  defeating  the 
action  of  the  first.'  Gasquet  v.  Johnson,  1  La. 
431.  To  authorize  an  intervention,  therefore, 
the  interest  must  be  that  created  by  a  claim  to 
the  demand,  or  some  part  thereof,  In  suit,  or 
a  claim  to  or  lien  upon  the  property,  or  some 
part  thereof,  which  is  the  subject  of  litigation.** 

In  Isaacs  t.  Jones,  121  Gal.  257,  53  Pac 
793,  1101.  the  philntUC  brought  suit  for  dls^ 
solution  of  partnership  of  which  he  was  a 
member,  and  tor  an  accounting,  etc  The 
Bank  of  Tolo  intervened,  attaching  certain 
property  and  alleging  that  it  bad  acquired  a 
lien  on  the  property  of  the  partnership 
thereby,  and  of  the  interest  in  certain  realty 
of  one  of  the  parties.  The  court  said: 

"There  have  been  many  decisions  upon  the 
right  of  intervention  which  is  given  by  this  sec- 
tion, but  in  none  of  them  has  there  been  any 
attempt  to  define  the  right  in  any  clearer  terms 
than  those  of  the  section  itself.  Whether  any 
particular  case  is  within  the  terms  of  the  prem- 
ises is  best  determined  by  a  consideration  of  the 
facts  of  that  case.  «  «  •  Xo  avail  himself 
of  the  right  ^ven  by  this  section,  the  applicant 
must  have  either  an  interest  in  the  matter  in 
litigation,  or  in  the  success  of  one  of  the  parties 
to  the  action,  or  an  interest  against  both  of 
them.  The  interest  here '  referred  to  must  be 
direct,  and  not  consequential,  and  it  must  be  an 
interest  which  is  proper  to  be  determined  In 
the  action  In  which  the  intervention  is  sought. 
In  one  sense,  it  may  be  said  that  a  creditor  of 
the  plaintiff  in  an  oction  for  damages  may  have 
an  interest  In  bis  recovering  judgment  against 
the  defendant,  since  thereby  he  may  be  able  to 
recover  his  own  debt,  but  such  interest  will  not 
give  him  the  right  to  intervene  in  the  action." 

The  court  then  held  that  the  object  of  the 
action  was  a  distribution  of  the  assets  of 
the  partnership,  and  a  determination  of  the 
amount  to  which  each  partner  may  be  en- 
titled, and  that  the  Intervener  bad  no  Inter- 
est ther^  within  the  meaning  of  the  stat- 
ute. 

In  Limbei^  v.  HIgglnbotham,  11  Colo.  316, 
318, 18  Pac  33,  34,  tbe  court,  after  decUiring 
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tliat  the  matter  In  litigation  was  a  sum  due 
upon  a  lease  contract.  In  which  the  Inter- 
rener  had  no  Interest,  said  that: 

"There  was  DOtliiag  allied  in  the  petition 
Bhowicg  that  the  rights  or  remedies  of  the  peti- 
tioner could  in  an;  wa;  b«  affected  b;  the  judg- 
mcDt  whitib  tniKht  tie  eotered  between  the  par- 
ties plaiotiCFs  and  defendaat  in  the  case,  or 
thflt  the  petitioner  had  such  an  Interest  in  the 
matter  in  litigation  that  he  would  fain  or  lose 
by  the  direct  legal  operation  and  eneet  at  auch 
Judgment." 

In  Wood  T.  Waterworks  Co.,  20  Colo.  263, 
267,  38  Pac.  239,  244  (46  Am.  St  Rep.  288). 
the  court  observed  that: 

"The  interests  of  petitioners  were  such  that 
the?  would  inevitably  ioae  by  the  direct  1^1 
operation  and  effect  of  the  judgment  which 
plaintiff  sought  to  obtain  in  the  action." 

The  same  test  was  applied  In  Henry  r. 
Travelers'  Ins.  Co.,  16  Colo.  170,  186,  26  Pac. 
818;  People  v.  Green,  1  Idaho,  238,  240;  Pi^ 
tock  T.  Buck,  15  Idaho,  47,  06  Pac.  212. 

In  Cache  La  Poudre  Irrigation  Ditch  Co.  t. 
Hawley.  43  Colo.  32.  38,  95  Pac.  817*  319,  the 
court  said: 

"Under  this  proiiBioD  it  has  been  ruled  by  this 
court  that  a  party  is  entitled  to  intervene  in  a 
suit  between  other  parties  when  it  appears  that 
he  has  an  interest  in  the  subject-matter  of  liti- 
gation of  such  a  direct  and  immediate  character 
that  he  will  either  gain  or  lose  by  the  direct 
legal  operation  and  effect  of  the  judgment,  and 
that  in  determining  the  sufficiency  of  the  peti- 
tioner to  intervene  the  averments  of  the  petition. 
BO  far  as  well  pleaded,  must  be  taken  as  true." 

To  the  same  effect  la  Harlan  r.  Eureka  M. 

Co.,  etc.,  10  Nev.  92. 

In  Bennett  v.  Witbcomb,  25  Mhin.  148,  the 
object  of  the  action  was  the  reformation  of 
certain  written  Instruments.  The  Intervener 
made  claim  of  title  and  possession  to  the 
land  embraced  and  described  within  the  In- 
struments sought  to  be  reformed.  The  court 
held  that  he  had  no  such  Interest  In  the  mat' 
ter  in  litigation  as  would  empower  him  to 
Intervene,  and  further  remarked: 

"Whatever  judgment  may  be  rendered  between 
the  original  parties  to  the  action,  it  is  clear  that 
he  [tiie  intervener]  will  not  derive  any  immedi- 
ate gain,  or  suffer  any  loss,  by  its  direct  legal 
operation  and  ^ect" 

To  the  same  effect  la  Falrcy  v.  St  Paul  t. 
*  S.  S.,  110  Minn.  311,  125  N.  W.  676  (1910). 

In  Yetzer  v.  Young,  3  8.  D.  263.  62  N.  W. 
1054,  the  court  held  that,  to  entitle  one  to 
Intervene  under  their  statute,  which  was 
slmUar  to  onrs,  the  interest  must  be  that  cre- 
ated by  a  claim  to  the  demand,  or  some  part 
thereof,  or  a  daim  to  a  lien  upon  the  prop- 
erty, or  some  part  thereof,  which  is  the 
subject  of  the  litigation,  and,  using  that  as 
a  test  it  held  that  a  mere  Judgment  cred- 
itor, having  no  lien  by  levy,  execution,  or 
attachment  on  property  which  the  plaintiff 
was  seeking  to  expose  to  sale  under  fore- 
closure of  a  mortgage,  had  no  such  interest 
as  would  entitle  him  to  intervene. 

The  author  of  the  very  valuable  note  to 
Walker  V.  Sanders,  123  Am.  St  Bep^  276, 
says  that: 

"Any  loss  or  gain  by  the  direct  legal  effect 
and  operation  of  a  judgment,  it  is  true,  will  gen- 


erally, if  not  nnlversally,  Justify  die  granting 

of  an  application  (or  leave  to  intervene,  but 
that  this  IS  essential  in  all  cases  to  sustain  an 
intervention,  even  though  it  is  so  declared  by 
statute,  is  confidently  denied.  No  one  so 
loses  or  gains  in  the  strict  sense  of  the  term  un- 
less he  ia  a  porty  or  in  privity  with  a  party 
to  the  proceedings.  •  •  •  Privies  may 
•  •  *  mterveue,  because,  as  such,  they  are 
bound  by,  and  may  have  the  benefit  of,  the  judg- 
ment; but  they  by  no  means  constitute  the 
only  class  of  persons  entitled  to  this  remedy, 
and  this  may  be  affirmed,  almost  without  taking 
into  consideration  the  peculiar  language  of  any 
statute,  for,  whether  Judges  or  legislators  have 
employed  the  terms  referred  to,  they  did  so  care- 
lessly and  inadvertently,  and  have  meant  no 
more  than  that  a  person  ia  entiUed  to  intervene 
if  the  direct  operation  of  tiie  judgment,  If  en- 
forceable against  htm,  must  be  to  bttieQt  or 
prejudice  him.  •  •  •  [Authorities.]  On  the 
other  hand,  though  the  enforcement  of  the  judg- 
ment, when  rendered,  might  benefit  or  prejudice 
the  applicant  for  intervention,  this  doea  not  ea- 
title  him  to  Intervene  if  its  effect  Is  Indirect, 
as  where  the  party  for  or  aninst  whom  the 
judgment  may  tie,  may,  because  of  it  become 
more  or  lees  able  to  satisfy  some  oragatlon  ez- 
istintc  from  him  to  the  intervener,  (Authori- 
ties-r 

We  apprehend  that  the  statute  Itself  serves 
as  the  best  guide  to  determine  the  right  to 
Intervene.  It  needs  no  Interpretation,  fur- 
ther than  It  Is  necessary  to  remark  that  It 
contemplates  that  the  interest  of  one  claiming 
its  privilege  must  not  be  Indirect  conse- 
quential, or  contingent  hut  must  be  direct 
and  of  substantial  nature.  Bach  case,  there- 
fore, must  be  determined  by  a  consideration 
of  its  particular  facts,  in  order  to  ascertain 
whether  the  right  of  interrmttcoi  Is  given 
or  not 

In  the  case  at  bar  we  have  three  unsecur- 
ed creditors  asserting  their  right  to  inter^-ene 
in  the  suit  between  the  mortgagee  and  the 
trustee  in  bankruptcy.  They  claim  no  spe- 
cific lien  on  the  property  which  la  involved 
in  this  suit  nor  any  right  thereto,  except 
the  general  right  of  creditors  to  their  respec- 
tive Interests  In  the  proceeds  of  the  sate  of 
said  property  as  It  comes  to  the  trustee.  One 
of  the  other  Interveners  Is  the  bankrupt  and 
the  other  is  his  wife,  who  Joined  in  the  mort- 
gage to  plaintiff.  Subsection  "a."  |  70,  of 
the  Bankruptcy  Act  of  July  1.  1898  (30  Stat 
pp.  544,  665,  c  641  [U.  S.  Oomp.  St  1913,  | 
9654]),  provides  that  the  trustee  of  the  es- 
tate of  a  bankrupt  uiKm  his  appointment  and 
qualifications,  shall  be  reated  by  operation 
of  law  with  the  titie  of  the  property  of  the 
bankrupt  as  of  the  date  he  was  adjudged 
such,  except  as  to  certain  designated  prop- 
erty. Under  the  laws  of  this  state,  a  mort- 
gage of  real  property  does  not  pass  the  legal 
title  to  the  premises  described  therein  to 
the  mortgagee,  except  where  a  stipulation  Is 
inserted  therein  to  the  contrary;  the  legal 
tlUe  to  such  premises  remaining  in  the  mort- 
gagor, the  mortgagee  simply  taking  a  lieu  or 
security  for  the  payment  of  a  debt  Steams- 
Bogers  Mfg.  Co.  v.  Aztec  Oold  M.  &  M.  Ca, 
14  N.  M.  800,  93  Pac  706;  Cleveland  et  al. 
V.  Bateman,  162  Fa&  166  not  yet  offlcUdly 
reported. 
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At  ttae  time  the  trustee  In  bankruptcy  was 
appointed  and  Qualified,  the  legal  title  to  the 
premises  Involved  in  this  litigation  and  de- 
scribed in  the  mortgage  was  vested  In  the 
bankrupt.  Under  the  provisions  of  subsec- 
ti<Mi  "a"  of  section  70  of  the  Bankruptcy  Act 
of  1898,  the  legal  title  to  said  premises  there- 
upon became  vested  In  the  trustee  by  opera- 
tion of  law,  chargeable  with  the  first  lien  of 
the  plaintiff  herein.  In  re  Novak  (D.  C.)  Ill 
Fed.  161 :  In  re  Kellogg  (D.  C.)  113  Fed.  120. 
Likewise  the  equitable  title  of  the  bankrupt 
in  the  Vorenbui^  note  became  vested  In  the 
trustee  by  (y>eratlon  of  law.  The  act  hereto- 
fore referred  to  divested  the  mortgagor,  Ad- 
ler,  of  all  title  in  tlie  premises,  and  of  bis 
equity  in  the  note,  and  vested  them  In  the 
trustee  for  the  purpose  of  collecting  and  re- 
ducing them  to  money  for  the  benefit  of  the 
creditors  of  the  bankrupt  estate.  Subsection 
2  of  section  47  of  the  Bankruptcy  Act  of  1898. 
By  subsection  "e"  of  section  70  of  said  act,  it 
Is  provided  tibst: 

"The  trartee  may  avoid  any  transfer  by  the 
bankrupt  of  his  property  which  any  creditor 
of  socb  bankrupt  migat  have  avoided.  •  •  •  " 

The  interveners  are  seeking  to  set  aside  the 
mortgage  which  p&atntiff  is  attempting  to 
foreclose,  on  the  ground  that  it  was  made  six 
months  before  the  adjudication  In  bankrupt- 
cy, for  the  purpose  of  defrauding  the  cred- 
itors of  ttae  bankrupt.  They  are  also  seeking 
to  set  aside  the  agreement  <tf  January  11, 
1913,  on  the  ground  tliat  It  Is  fraudulent 
The  agreement  last  referred  to  soui^t  to  per- 
mit certain  creditors  of  the  bankrupt  to  par- 
ticipate in  the  proceeds  of  the  sale  of  the 
mortgaged  premises  and  to  secure  the  mort- 
gagee from  any  loea  or  damage  which  might 
be  suffered  by  It  on  account  of  the  execution 
of  that  agreement;  It  being  provided  that 
shOTdd  It  suffer  any  loss  or  damage  that  then 
the  proceeds  nt  the  Vorenberg  note  ■boold  be 
applied  to  that  loss. 

In  Guaranty  Title  &  Trdst  Co.  v.  Pearlman 
(D.  C.)  144  Fed.  560,  It  was  held  that  the 
right  to  set  aside  a  mortgage  Is  dependent 
upon  the  federal  statute,  and  that  the  stat- 
ute vested  such  right  exclusively  In  the  trus- 
tee. See,  also,  Trimble  v.  Woodbead,  102  U. 
8.  647,  26  L.  Ed.  290.  In  Moore  Mfg.  Co.  v. 
BUUngs,  46  Or.  401,  80  Paa  422,  it  was  held 
that  (Hkly  the  trustee  can  exercise  the  right* 
to  the  exdOBlon  of  creditors. 

Iji  Olenny  v.  Langdoo,  98  U.  8.  20,  26  U 
Ed.  43,  certain  debtors  made  an  assignment 
fbr  the  benefit  at  creditors.  The  assignee 
made  final  distribution  of  the  proceeds  of  the 
Tialble  pr<9ert7  of  the  estate.  Sabseqnently 
<a»  of  the  debtors  filed  a  petition  In  bank- 
rnptqr,  and  later  another  of  the  debtors,  a 
member  of  the  firm  In  whbA  the  first  debtor 
was  a  partner,  filed  his  petition  in  bankrupt- 
cy. The  firm  and  eadi  of  the  partnm  were 
adjudged  bankrupts,  but  they  snrrendered 
no  property.  Snbeequently  It  was  discovered 
that  ttae  bankmpts  bad  ctmcealed  property 
from  the  state  assignee  and  the  assignee  in 
Imnkmptcy.    Ttaereupon  a  creditor  ot  ttae 


bankrupts  brought  suit  In  bis  own  name  to 

recover  the  concealed  property.  The  court 
held,  referring  to  the  Bankruptcy  Law  of 
1887  (Act  March  2,  1870,  c.  176,  14  Stat.  517), 
which  so  far  as  this  question  is  concerned 
is  not  materially  different  In  legal  effect  from 
the  act  of  1898,  that  the  assignee  became 
seised  of  the  property  of  the  bankrupt,  and 
that  plaintiff  had  no  remedy  except  through 
him ;  he  being  the  person  designated  by 
statute  to  sue  in  such  events,  and  this  t)e- 
cause  tlie  remedies  of  creditors  are  absorbed 
In  the  great  and  comprehensive  remedy  con- 
templated by  the  act  In  other  words,  the 
right  which  ttae  creditors  would  ordinarily 
have  in  ttae  premises  paraes  to  the  trustee, 
and  that  Is  so  under  the  act  of  1898,  and  a 
creditor  canned  assert  those  rights  in  his 
own  name  See,  also,  Moyer  v.  Dewey,  103 
U.  S.  801,  26  L.  Ed.  394 ;  Faico  v.  Kauplscfa 
Creamery  Co.,  42  Or.  422,  70  Paa  286,  where 
the  court  said  that  the  trustee  was  not  only 
an  officer  of  the  court,  but  the  representa- 
tive of  the  creditors  of  the  estate,  and  that 
it  Is  only  through  the  Instrumentality  of  ttae 
trustee  tlut  certain  assets  of  the  estate  can 
be  reached  by  the  creditor  and  sabjected  to 
the  payment  of  his  debt 

It  is  dear  that  by  virtue  of  ttae  laws  of  the 
United  States  the  trustee  represents  the 
creditors  In  suits  concerning  the  estate,  and 
to  that  end  Is  the  real  party  In  interest  In 
the  elaborate  note  to  Walker  v.  Sanders,  123 
Am.  St  Rep.  276,  dted  supra,  the  author  says 
tm  page  805: 

"The  caae  of  a  creditor  who  bas  no  lien  for 
the  security  of  bis  debt  and  has  not  reduced 
it  to  Judgment  forms  the  most  frequent  Illuatra- 
tion  of  a  Uiird  person  who  may  gain  or  lose 
by  a  judgment  between  others,  and  yet  wfacae 
«ain  or  loss  is  of  so  Indirect  a  character  that  It 
cannot  entitle  him  to  interveDtion." 

A  number  of  cases  are  dted  by  the  author, 
to  some  of  which  we  have  referred  herein. 

The  law  of  the  United  States  having  ef- 
fectively dispossessed  the  bankrupt  hims^f 
of  all  title  to  the  property  in  litigation  In 
this  suit,  we  cannot  see  how  he  comes  with- 
in the  terms  of  the  intervention  statute.  As 
was  said  in  Re  Novak  (D."  C.)  Ill  Fed.  161. 
162,  "the  trustee  Is  the  successor  to  the 
rights  of  the  bankrupt  In  said  property," 
and  therefore  the  bankrupt  bas  no  interest 
whatever  In  ttae  'matter  In  litigation.  Ttae 
bankrupt  is  In  almost  the  same  position  as 
a  grantor  who  conv^  all  his  right,  tltl^ 
and  Interest  In  certain  premises  to  bis  gran- 
tee. Hie  same  Is  tme  as  to  liie  Torenburg 
nota  If  ttae  bankmpt  bad  an  equity  there- 
in at  ttae  time  of  ttae  bankruptcy  proceedings 
ttae  trustee  succeeded  to  audi  interest 

No  fraud  M  collusion  taavlii£  been  alleged 
In  ttae  petition  tuC  Intervention  to  exist  be- 
tween the  plaintiff  and  the  trustee,  the  credt 
tors  being  general  and  unseconed  creditors, 
without  q>edfic  liois  im  any  of  ttae  property 
wbldi  Is  ttae  subject  of  this  lltigaUon,  the 
law  of  the  United  States  making  the  trus- 
tee in  banlcniptcy  the  real  party  tn  interest. 
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the  creditors  having  but  a  contlngeiit  and  In- 
direct interest  In  the  matter  in  litigation, 
and  all  rights  of  the  iMnkmpt  having  passed 
to  the  trustee,  we  are  of  the  opinion  that 
the  bankrupt  and  the  three  intervening  credi- 
tors have  no  such  Interest  In  the  matter  In 
litigation  as  entitled  them  to  Interrene  herein. 

As  to  Clara  Adler,  wife  of  the  lianlcrupt, 
the  facts  are  somewhat  different.  She  is  not 
a  bankrupt,  so  far  as  the  record  shows,  nor 
Is  she  represented  In  any  respect  by  the 
trustee  in  bankruptcy.  As  a  matter  of  tact 
she  Is,  we  assume,  a  tenant  In  couunon  of 
the  trustee  In  the  real  estate  described  In 
the  mortgage  securing  the  $6,000  note.  It 
does  not  appear  that  she  has  any  further 
Interest  In  the  matter  la  ItUgati«L  She  as- 
serts In  her  petition  Jointly  wtUi  the  other 
petitioners  that  she  was  one  of  the  mort- 
gagors, and  that  the  mortgage  was  made  to 
secure  a  past  Indebtedmess,  and  In  ctmtempla- 
Hon  of  lns<4Tency.  The  only  part  of  the 
prayer  In  the  petition  ailecttng  her  Is  that 
the  mortgage  be  declared  null  and  void,  and 
that  it  operate  as  an  assignment  of  the  prop- 
erty In  favor  of  the  credltws  of  the  bank- 
and  that  the  agreement  of  January 
11,  1918,  be  de(dared  null  and  Told,  and  the 
effects  described  therdn  innre  to  the  boie* 
fit  of  creditors.  From  what  ivpear^  It 
might  be  assumed  that  she  had  no  real  In- 
terest in  the  lands  described  in  the  mortgage, 
and  that  such  property  belonged  solely  to 
her  husband,  and  she  Joined  In  Oie  mort- 
gage as  a  nominal  party  only.  Throiq;hout 
ai»p^ant*8  brief  counsel  proceed  upon  the 
erroneous  assumption  that  a  mortgage  of 
real  estate  passes  .the  legal  title  of  the 
premises  described  therein  to  the  mortgagee, 
and  that  the  mortgagor  retains  only  the  equi- 
ty of  redemption.  Tljey  also  treat  the  posi- 
tions of  the  bankrupt  and  Clara  Adler  as 
Identical.  Because  of  this  latter  fiict  no 
argummt  Is  made,  as  It  specially  affects 
Clara  Adler,  and  therefore  we  are  not  Justi- 
fied In  deciding  propositions  ot  law  affecting 
her,  which  are  not  assigned  or  argued. 

In  passing,  we  mls^t  add  that  a  decree  of 
foredwore  obtained  tn  the  pending  suit 
against  the  trustee  canniA  affect  the  Interest, 
If  any,  owned  by  Clara  Adler  In  the  prem- 
ises; she  not  being  Joined  as  a  par^  de* 
fendant. 

As  the  questions  dedded  herein  are  deci- 
sive of  this  case,  the  Judgment  of  the  trial 
court  win  be  affirmed ;  and  It  Is  so  ordered, 

ROBERTS,  C.  J.,  and  PABEEB,  3^  concur. 
(H  n.  m.  i«)  =^=a 

BUSS  T.  DTE.    (No.  17710 
(Soprone  Court  of  New  Mexico.   Not.  IB, 

1915.) 

(Svllabut  by  th9  Oourt) 
EXEGUTOBS  AND   AdMINISTRATOBS  9s»225  — 

FiUNo  OF  Cuius— Tius. 

All  claims  against  estates  of  deceased  per- 
sons not  filed  in  the  probate  court,  and  notice 


given  as  provided  b;  law,  within  one  year  from 
the  date  of  the  appointment  of  the  executor  or 
administrator,  are  barred. 

[Ed.  Note.— For  other  cases,  see  Execntom 
and  Administratm,  Cent.  Dig.  ||  780-800,  8(Ki, 
803.  805;  Dec  Dig.  «=»226.T 

Appeal  from  District  Court,  ChaTes  Coun- 
ty ;  McClnre,  Judge. 

Action  by  George  H.  Buss  against  Jame3 
M.  Dye,  administrator  of  the  estate  of  Frank 
J.  Chance.  From  Judgment  for  plaintiff,  de- 
fendant  appeals.  Reversed  and  remanded: 

The  appellant  was  appointed  administra- 
tor of  the  estate  of  Frank  J.  Chance  by  the 
probate  court  of  caiaves  county  tm  March 
20, 1013,  and  duly  qualified  according  to  law. 
Appellee,  the  plaintiff  below,  had  a  bona 
fide  claim  against  the  estate  of  the  deceas- 
ed, but  Called  to  present  the  same  for  al- 
lowance, either  to  the  proliate  court  or  to 
the  administrator  within  one  year  from  the 
date  of  appellant^s  ajwolntment  as  the  ad- 
ministrator <jt  said  estate.  About  18  months 
after  the  date  of  the  appointment  of  appel- 
lant as  administrator,  appellee  presented  bis 
claim  to  the  administrator,  and  subsequently 
to  the  Judge  of  the  probate  court,  but  the 
same  ma  disallowed  by  both  the  adminis- 
trator and  the  court,  for  the  reason  that  it 
had  not  been  presented  within  one  year  from 
the  date  ot  the  appointment  of  the  adminis- 
trator, whereupon  appellee  brou^t  his  suit 
In  the  district  court  of  Ohavea  county  upon 
the  claim  referred  to,  and  appellant  filed  an 
answer  settit^  up  the  facts  as  herein  point- 
ed out,  which  were  not  controverted  by  a 
reply.  At  the  close  of  plaintiff's  testimony, 
the  defendant  demurred  to  the  evidence, 
which  was  overruled  by  the  court,  and  a 
Judgment  rendered  against  appellant  as  such 
administrator  for  the  full  amount  of  the 
claim,  from  which  Judgment  this  wpeal  was 
prayed. 

Clifton  Mathews,  of  Blsbee,  Ariz.,  and 
James  H.  Dye,  of  Roswell,  for  appellant. 
George  F.  Black,  of  Boawell,  for  appellee. 

HANNA,  J.  (after  stating  the  facU  as 
above).  Two  assignments  of  error  are  pre- 
sented for  our  Consideration  by  the  brief  of 
the  appellant,  which  present,  however,  but 
one  question,  viz.:  May  a  person  holdii^ 
a  claim  against  the  estate  of  a  deceased  per- 
son bring  his  suit  In  the  district  court  after 
the  expiration  of  one  year  from  the  ai^lnt- 
ment  at  the  administrator,  without  having 
first  filed  his  claim  in  the  probate  court,  and 
given  the  notice  as  required  by  law  within 
one  year  from  the  date  of  sufdt  appointment? 
Or,  as  otherwise  stated  in  appellant's  brief, 
is  the  presentotlon  of  the  claim  to  the  pto- 
bate  court  within  one  year  after  the  ap- 
pointment ot  Uie  administrator,  and  its  dis- 
allowance, a  ccmdiUon  precedent  to  the  right 
of  the  claimant  to  bring  suit  thereon  in  the 
district  court  after  the  expiration  of  one 
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year  from  the  date  of  sach  appointment? 
The  solution  of  this  question  necessitates  a 
reference  to  several  statutes  which  we  will 
refer  to  in  the  logical  order  of  their  conald- 
eratiou. 

The  first  section  Is  2004,  O.  L.  1897,  now 
appearing  as  section  2237,  Coi6  1915,  which 
provides  that  an  executor  or  administrator 
stiall,  within  10  days  after  hla  appointment, 
give  public  notice  therof,  which  notice  shall 
require  all  persons  having  claims  against 
the  estate  of  the  decedent  to  present  the 
same  "within  the  time  prescribed  hy  law." 
By  section  2277,  Code  1916,  It  Is  made  the 
duty  of  the  probate  Judge  to  hear  and  deter- 
mine claims  against  the  estate,  and  that  all 
such  claims  shall  be  stated  in  detail,  sworn 
to,  and  filed,  and  five  days'  notice  of  the 
hearing  thereof,  accompanied  by  a  copy  of 
the  claim  shall  be  served  on  the  executor  or 
administrator,  unless  the  same  have  been  ap- 
proved by  the  executor  or  administrator,  in 
which  case  they  may  be  allowed  by  the 
judge  without  such  notice.  See  section  1967, 
C.  L.  1897.  By  section  2062  of  the  Com- 
piled Laws  of  1897,  appearing  as  section 

2278.  Code  of  1915,  It  was  provided  that: 
**AD  claims  against  the  estates  of  deceased 

perwms  not  filed  and  notice  civeDt  as  provided 
in  tbe  preceding  section  witnin  one  year  from 
the  date  of  the  appointment  of  the  executor  or 
admioistrator,  sball  be  barred.  No  suit  upon 
any  chum  sball  be  maintained  unless  the  same 
be  iMgun  within  e^hteen  months  after  tlw  date 
of  such  appointment." 

It  is  further  provided  by  section  1999.  O. 
L.  1897,  the  same  now  appearing  as  section 

2279,  Code  1915,  that: 

"All  claims  filed  and  not  expressly  admitted  in 
writing  signed  by  the  executor,  aball  be  consid- 
ered as  denied  without  any  pleading  on  behalf 
of  ttie  estate.  If  a  claim  filed  against  the  estate 
is  not  BO  admitted,  the  court  may  hear  and  al- 
low the  same  or  may  reject  it.  In  the  latter 
case  tbe  claimant  may  appeal  to  the  district 
court  or  bring  his  action  therefor  against  the 
executor  or  admiDistrator  in  the  district  court 
within  six  months  after  the  rejection  of  the 
claim  by  the  probate  court,  and  not  afterward. 
But  no  such  appeal  shall  be  taken  or  action 
brooKht  more  than  eighteen  months  after  the 
appomtmeot  of  the  executor  or  adminstrator. 
The  executor  or  administrator  shall  in  like 
manner  have  the  right  to  appeal  from  the  allow- 
ance of  any  claim." 

It  is  therefore  clearly  to  be  seen  that  the 
foregoing  statutes  provide  that  all  claims 
against  the  estates  of  deceased  persons  must 
be  stated  In  detail,  sworn  to,  and  filed,  and  a 
notice  accompanied  by  a  copy  of  the  claim, 
served  on  the  executor  or  administrator,  who 
shall  approve  the  same,  and  In  the  event  that 
Tie  fall  or  refuse  to  do  so,  the  probate  court 
may  hear  and  allow  the  same,  or  may  reject 
It,  and  when  rejected  by  the  probate  court, 
the  daimant  may  appeal  to  the  district  court, 
or  bring  tils  action  therefor  within  6  months 
after  such  rejection.  It  Is  not  controveited 
by  appellee  that  the  Jurisdiction  of  the  pro- 
bate court  In  the  matter  of  the  allowance  of 
claims  Is  dependent  upon  the  presentation  of 
such  claims  to  said  court  wlthlu  the  period  of 


one  year,  as  provided  by  section  2278  of  the 
Code  of  1915.  The  contention  of  appellee  is 
that  the  statutes  provide  two  periods  of  limi- 
tation with  reference  to  claims  against  dece- 
dent's estates,  the  first  being  a  period  of  one 
year  in  the  probate  court,  within  which  time 
claims  may  be  passed  u-pan.  without  suit,  and 
the  second  being  the  period  of  18  months, 
within  which  time  formal  suit  upon  the  claim 
must  t>e  brought  In  the  district  court  Ap- 
pellee refers  to  section  2062  of  the  Compiled 
lAWs  Of  1897  (section  2278,  Code  of  1915)  and 
section  1999,  C.  L.  1897  (section  2279,  Code  of 
1915),  in  support  of  this  contention.  He  con- 
tends that  while  the  claim  was  properly  re- 
jected in  the  probate  court  because  It  had  not 
been  presented  within  the  period  of  one  year 
prescribed  by  section  2278,  Code  of  1915,  nev- 
ertheless l>ecanse  of  the  rejection  of  the  claim 
a  right  of  appeal  was  conferred  upon  the 
claimant  by  section  2279,  Code  1915.  We 
cannot  agree  with  this  contention.  We  think 
it  clearly  appears  from  the  provisions  of  sec- 
tion 2278,  Code  of  1915,  that,  aU  claims 
against  estates  not  filed,  and  noUce  given  as 
provided  by  law,  within  one  year  from  the 
date  of  the  appointment  of  the  executor  or 
administrator,  shall  be  barred.  The  appeal 
allowed  by  aectitm  2279,  Code  191S,  applies 
only  in  those  cases  where  the  claim  Is  not 
admitted  by  the  executor  or  administrator, 
and  Is  subsequently  rejected  by  the  probate 
court.  But  this  proTl^n  Is  subject  to  the 
previous  atatntorr  reqalremmt  referred  to, 
proTldlng  that  all  Claims  most  be  presented 
within  one  yar  from  the  date  of  the  appoint- 
ment of  the  execntor  or  administrator.  A 
period  of  riz  months  Is  allowed  within  whUdi 
to  take  an  appeal  In  tbe  matter  of  rejected 
claims,  and  Otis,  coupled  with  the  period  of  12 
months  within  which  tdalms  must  be  presoit- 
ed,  constituted  the  period  <tf  18  months  fmmer^ 
ly  proTided  by  section  2006,  a  L.  1897,  within 
which  final  setOanent  should  he  made  hy  ex- 
ecutors or  administrators,  unless  otherwise 
ordered  by  the  ooort  Were  the  contratlon 
of , appellee  sound,  It  would  necessarily  resnlt 
that  tbe  period  of  18  months  ttxaaetly  provid- 
ed for  tbe  dosing  of  estates  cotild  not  in  all 
cases  luve  been  craitrolllng,  tor  example 
where  the  dain^  was  not  presented  within 
the  period  of  one  year  to  tiie  probata  oonrt, 
if  tbe  claimant  bad  tbe  right  within  6  months 
after  a  rejectl<m  of  the  claim,  by  the  probate 
court,  to  take  an  appeal,  he  might  by  that  ac- 
tion alone  extend  the  time  limited  f6r  dodug 
estates,  for  a  period  of  longw  than  18  months 
from  the  date  of  the  appointment  of  the  ex- 
ecutor or  administrator,  which  inconsistence 
and  conflict  In  the  statutory  provisions  dear- 
ly indicates,  In  our  opinion,  that  the  Legisla- 
ture Intended  to  absolutely  bar  all  claims 
against  estates  which  were  not  filed  within 
the  period  of  one  year  from  the  date  of  the 
appointment  of  the  executor  or  administrator. 

Our  conclusion  In  this  respect  makes  It  nec- 
essary to  sustain  the  assignments  of  error,  and 


Digitized  by 


76 


168  PACHnO  BEFORTER 


reverse  the  Judgment  of  the  district  court, 
remanding  the  case  for  new  trial ;  and  it  Is 
flo  ordered. 

ROBERTS,  a  J.,  and  PARKER,  3^  concur. 


(n  N.  H.  14) 

STATS  r.  Mcknight.  (Na  1735.) 

(Supreme  Court  of  New  Mexico.  Jnlj  13, 1915. 
On  Motion  for  Rehearing,  Dec.  1«  1915.) 

(SvUabui  by  th«  Courts 

1.  WlTNKSSU  «S>28S— GBOSa-EXAmNATIOK- 
RlUHT. 

When  a  party,  on  eross-examiaation  of  a 
witness,  seeks  to  draw  out  oew  matter  not  in- 
quired of  oa  the  examinatioo  in  cliief,  be  makes 
the  witoess  iiis  own  for  tliat  purpose,  and  the 
opposite  party  may  insist  upon  a  cross-exami> 
nation. 

[Kft  Note.— For  other  casM*  see  Witnesses, 
Cent.  Dig.  |  1003 ;  Dec.  Dig.  «s>28&] 

2.  Cbihinal  Law  <^»C06  —  StUeino  Out 
bv 1  den  cb— 1>  ibcbetion . 

It  is  a  matter  of  discretion  with  the  trial 
court  wliether  or  not  to  strike  out  on  motion 
evidence  wliidi  has  been  admitted  without  ob- 
jection. 

[ICd.  Note— For  other  case*,  see  Criminal 
Law,  CenL  Dig.  H  1639-1044;  Dec  Dig.  « 
696.] 

3.  CanfiNAL  Law  <S=>377— Chabaotkb  Bti- 

DENCB^AOUiaSIBILlTT'. 

Character  is  always  to  be  presumed  to  be 
good  until  it  is  impeached,  but,  ootwitbstaodins 
such  presumption,  it  is  relevant  for  the  defend- 
ant to  otter  alhrmative  evidence  of  character, 
and  to  prove  that  it  was  such  as  to  make  it  un- 
likely that  he  would  have  committed  the  act 
charged  against  him. 

liSid.  Note.— Fur  other  cases,  see  Criminal 
I.aw,  Cent  Dig.  i|  830,  837,  840;  Dec.  Dig. 
*=>377.] 

4.  Criuinal  Law  ®=s»379— EIvidenck  or  Obh- 
CBAL  Reputation— Admibsibilitt. 

Evidence  of  the  general  reputation  of  one 
accused  of  crime  as  to  the  '^urticular  traits  in- 
volved in  the  iNue  is  admissible  in  his  favor. 

[Ud.  Note.— For  other  cases,  see  Criminal 
I-a  w,  Cent.  Dig.  J$  843,  844:  Dec  Dig.  «S=» 
379.1 

5.  Criminal  I^w  «=3400  — Etidknck— Best 

AKD  SECONDABT. 

If  tbe  sole  fact  to  be  proved  is  that  a  letter 
or  telegram  was  sent  or  received,  t^e  writing 
need  not  be  produced. 

[Ed.  Note.- For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  879-880,  120&-1210;  Dec 
Dig.  ^»400.] 

0.  Cbihinal  Law  «=>404  —  Demonstbaiiti 
EviuENCB— Clothinq  ov  Deceased. 

In  homicide  cases  the  clothing  of  tbe  vic- 
tim, when  pruiierly  IdentiBed,  may  be  produced 
as  demonstrative  evidence,  on  the  theory  that 
it  is  a  part  of  the  res  jrestie  and  tends  to  inform 
the  jury  of  the  character  and  nature  of  the 
wounds,  tbe  motive  of  tbe  crime,  the  manner  and 
means  of  death,  the  proximity  of  the  defteidant 
and  tbe  deceased  when  slain. 

[Ed.  Note.— For  other  caaesL  m«  Orlminal 
Law.  Cent.  I>ig.  ||  873,  801-W,  1457;  Dec. 
Dig.  «=9404.1 
7.  Cbiminal  I^aw  €=>404  —  Demonstbatitb 

KVIDENCB— CLOTHINO  OF  DECEASED. 

lu  homiinde  cases,  the  introductiiHi  of 
clothing  of  the  deceased  in  evidence  has  a  ten- 
dency to  rouse  prejudice  and  passign,  and  un- 
1ms  the  articles  Introduced  serve  tbe  purpose  of 


identifying  the  deceased  or  of  honestly  erplain- 
ing  the  transaction,  tbe  tntrodoction  la  urele- 
vant,  and  constitutes  prejudicial  error. 

I£d.  Note.— For  other  cases,  see  Criminal 
Tjiw,  Cent.  Dig.  873,  891-893,  1457;  Dec 
Dig.  «=>404.] 

8.  Cbihinal  Law  «=»105e— -Affeal— Pbesen- 
TATioN  Below— Instbuctions. 

It  is  well  settled  in  this  Jurisdiction  that  a 
party,  who  Intends  to  assign  error  upon  an  in- 
struction given  by  the  court  of  its  own  motion, 
or  upon  request  of  the  adverse  party,  must 
either  tender  to  the  court  an  instruction  which 
correctly  states  the  law  and  except  to  the  re- 
fusal to  give  such  instructioD,  or  he  muet,  by 
his  exception  to  the  proposed  instructioD,  call 
the  attention  of  tbe  trial  court  snecificaUy  to 
tbe  error  in'tiie  iuBtruetion  proposed  to  be  ^ven. 
In  order  that  the  instruction  may  be  corrected 
and  tbe  error  avoided. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w.  Cent  Dig.  {}  2668,  2070;  Dec  Dig.  «=a 
1056.] 

9.  Cbiminal  Law  «=»772  —  Irstbuotionb  — 
Elements  of  Offxkbb— Revebmcb  to  Iv- 

dictment. 

Tbe  court  cannot,  in  an  Instroction,  anb- 
stitute  the  r^uirements  of  the  law  that  he  shall 
instruct  tbe  jur:^  as  to  what  the  law  is,  by  any 
reference  to  an  indictment  from  wliich  the  jury 
would  have  to  determine  what  the  essential  ele- 
ments of  the  crime  charged  arc 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1812-1814.  ^16, 1817 ;  Dee. 
Dig.  ^772.] 

10.  Criminal  Law  «=s>784,  814— CiBOtnisrAH* 
TiAL  Evidence— Instbuctions. 

Where  the  only  Incriminating  evidence  be- 
fore the  jury  is  circumstantial,  it  is  tbe  duty  of 
tbe  court  to  instruct  upon  the  rules  of  taw  regu- 
lating circumstantial  evidence.  But  if  there  ia 
any  direct  evidence  tending  to  show  the  prison- 
ei^B  guilt,  or  if  a  confession  made  by  lum  baa 
been  proved,  such  an  instruction  ii  unnecessary. 

[Ed.  Note— For  other  Gase%  see  Criminal 
Law,  Cent  Dig.  M  1821,  1833,  1839,  1860^ 
1865.  18S3>-1888.  1890,  1922.  1924,  1900.  107»- 
1986.  1987 ;  Dec  Dig.  (3=3784,  814.J 

On  Motion  for  Reheaiing, 

11.  Monov  niB  Rehbabino. 

When  a  motion  for  a  rehearing  alleges  uiat 

a  certain  question  has  been  overlooked  by  the 
court  but  as  a  matter  of  fact  such  question  was 
expressly  decided  by  the  court,  the  motion  on 
that  point  is  not  well  taken. 

12.  Crthtnal  Law  «s=>912^,  laT^AppEAi. 

— rRESBNTATIOIT  BeLOW  —  INBIEUOTIOMS  — 

New  Trial. 

(a)  In  so  Car  as  section  4214,  Code  1916, 
can  be  said  to  dispense  with  the  requirement 
that  counsel  must  specifically  point  out  alleged 
error  occurring  during  the  progress  of  a  cause, 
it  is  repealed  by  section  4606  of  the  Code  of 
1915. 

<b)  It  is  not  the  object  of  a  motion  for  a  new 
trial  to  cali  to  the  court's  attention  a  matter  not 
presented  to  it  during  the  progress  of  the  cause, 
except  as  to  matters  such  as  newly  discovered 
evidence,  misconduct  of  Jurors,  and  the  like. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die  58  2136,  2668.  2670 ;  Dec  Dig. 
^912%.  1056.J 

13.  Cbiminal  Law  «=>1133  —  Appeal  —  Mo- 
tion rOB  RSHEABINO — NBW  QUESTION. 

A  new  and  origindl  question  cannot  be 
presented  on  motion  for  rehearing  filed  in  this 
court 

[Ed.  Note*— For  other  eases,  see  Criminal 
Law.  Cent.  Dig.  «  2984;  Dec  Dig.  «=»1133.3 
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Appeal  from  District  Oonrt,  Cbaves  Oonn- 
ty;  McClare,  Judge. 

Franfc  McKnlgbt  was  convicted  of  TOlon- 
tary  manalanghter«  and  appeals.  Affirmed, 
and  rehearing  denied. 

Appellant,  Frank  McKnlgbt,  vas  indicted 
joinUy  with  his  wife,  Mary  HcKnigbt,  for 
the  murder  of  one  Claude  Sweazea.  The 
trial  resulted  in  the  conTictlon  of  the  api>el- 
lant.  Frank  McKnight,  of  voluDtary  mau- 
^aughter,  and  the  acquittal  of  the  wife, 
Mary  McKnlght,  from  which  verdict  and 
Judgment  of  the  trial  court  this  appeal  was 
taken. 

Prior  to  October  10,  1913,  the  date  of  the 
homicide,  the  wife  of  the  appellant  was  post- 
mistress at  Ranger  Lake,  N.  M.,  in  Chares 
connty,  where  she  resided  with  her  husband 
and  c^dren  In  a  house  which  was  also  used 
as  the  post  office.  The  only  persona  present 
at  the  time  of  thQ  homicide  were  the  ap- 
p^ant  and  the  wife,  Mary  McKnlght,  who 
testified  that  about  sundown  of  the  said  lOtb 
day  of  October,  1913,  the  deceased,  a  young 
man  about  25  years  of  age,  entered  appel- 
lant's home  in  an  intoxicated  condition,  curs- 
ing the  aN>ellant,  who  arose  and  told  the  de- 
ceased that  be  oonld  not  talk  that  way  In 
bis  bouse,  ordering  him  to  depart  therefrom. 
The  deceased  replied  that  he  would  go  when 
he  got  good  and  ready,  and  that  when  he 
w«it  out,  i^pellant  would  go  with  him,  and 
continued  to  curse  and  defy  appellant,  who 
retreated  to  the  east  wall  of  the  post  office, 
and  that  deceased  continued  to  advance  and 
make  demonstrations  as  if  to  draw  a  gun. 
Ai^llant  procured  a  gun  and  fired  two 
shots  in  rapid  succession,  wbereuiwn  the 
deceased  reeled  across  the  room  and  out  of 
the  front  door  into  the  yard,  where  he  was 
followed  by  appellant  for  a  short  distance 
from  the  house,  when  the  deceased  turned 
again  as  Ifi  to  advance  upon  appellant,  with 
his  band  extended  as  though  he  bad  a  gun 
and  was  about  to  sboot,  whereupon  appel- 
lant fired  several  additional  shots,  which  re> 
mlted  In  the  deatb  of  Sweazea. 

The  defense  attempted  to  show  that  the 
deceased,  Claude  Sweazea,  had  taken  ad- 
TOiitage  of  the  atwence  of  appellant,  who  left 
home  on  the  26th  day  of  June,  1913,  for  the 
purpose  of  going  to  Texas  to  obtain  work; 
that  knowing  of  such  absence  of  appellant, 
be  made  an  assault  upon  the  wife,  Mary 
McKnlght,  on  the  27th  day  of  June,  attempt- 
ing to  coomilt  a  rape  upon  her,  but  was 
frightmed  away  and  did  not  accomplish  his 
parpoee;  that  returning,  however,  on  the 
30th  day  oi  June,  it  Is  claimed,  he  accom- 
plished a  rape  upon  the  wife  of  appellant 
after  overcoming  her  resistance  by  the  ad- 
ministration of  chlorofonn.  It  Is  furtitter 
contended  by  the  defense  that  on  the  7th  or 
fith  day  of  Jnty,  ttie  deceased  again  returned 
to  the  home  of  appellant,  gaining  entrance 
ttMfeto      fuse  iffetowes*  and  the  second 


time  aocompllsbed  a  rape,  again  making  use 
of  chloroform  to  accomplish  his  purpose. 

By  the  state  it  la  contended  that  the  rec- 
ord discloses  that  the  deceased,  while  ap- 
proaching the  post  office  at  Ranger  Lake,  Im- 
mediately preceding  the  homicide,  met  and 
conversed  with  one  Carroll  Mlxon  for  a  few 
momenrs,  and  this  witness  testified  that  the 
deceased  was  not  in  an  Intoxicated  condi- 
tion at  the  time.  Other  evidence  In  the  rec- 
ord discloses  that  the  deceased  had  lieen 
drinking  earlier  In  the  day. 

It  was  apparently  the  theory  of  the  prose- 
cution that  illicit  relations  between  the  wife 
of  appellant,  Mary  McKnlght,  and  the  de- 
ceased, Sweazea,  bad  been  continuing  for 
some  period  of  time.  It  appeared  that  the 
appellant  had  not  returned  to  his  home  after 
bts  trip  to  Texas  until  about  the  16th  day 
of  July,  remaining  for  a  few  days,  when  be 
again  left,  and  did  not  return  until  the  16Ui 
day  of  August  The  witness,  Mary  Mc- 
Knlght codefeudant  with  appellant  testified 
that  she  did  not  tell  hev  husband  concerning 
the  alleged  assaults  by  the  deceased  until 
bts  return  on  the  16th  day  of  August  and 
that  ber  follnre  to  make  an  <»rlleT  dlaclo- 
snre  was  due  to  ber  desire  to  first  get  out  of 
the  counti7t  as  die  was  afraid  of  the  de- 
ceased, who  had  msde  threats.  The  stat^ 
evldMitly  believed  that  sbe  did  not  make  the 
disclosure  cimceming  the  alleged  assaults 
until  she  fbnnd  hereof  in  a  condition  of 
pregnancy,  which  there  is  some  evidence 
tending  to  show  she  endeavored  to  relieve 
by  the  use  ot  dmga  The  evidence  of  the 
state  is  largely  drcttmstantlal,  or  dependent 
up(m  allegeid  admissions,  ditefly.  by  the  wife 
of  appellant,  as  very  largely  testified  to  by 
a  witness,  Eva  Harrington,  who  was  a  neigh- 
bor of  the  McKnlghts,  and  was  called  In  to 
attend  Mrs.  McKnlgbt  during  the  evening 
and  night  following  the  homicide,  and  whose 
testimony  will  be  more  largely  referred  to 
in  tbe  opinion. 

Tbe  evidence  Is  very  volnmlnons,  and  will 
be  more  particularly  referred  (o  In  connec- 
tion with  the  nnmerous  assignments  of  er- 
ror. 

O.  O.  Thompson,  of  Roswell,  for  appellant 
Tra  L.  Oilmsbaw,  Asst  Atty.  Gen.,  for  the. 
State; 

HANNA,  J.  (after  stating  tbe  fticts  as 
above).  It  is  conceded  that  tbe  first  four  as- 
signments of  error  are  not  available  on  this 
appeal  because  they  affect  primarily,  tbe  co- 
defendant,  Mary  McKnlght  who  was  acqtd^ 
ted  by  tbe  verdict  of  tbe  trial  Jury. 

[1]  The  fifth  assignment  of  error  presents 
for  the  consideration  of  this  court  tbe  rul- 
ing of  the  trial  court  admitting  in  evidence 
tbe  testimony  of  the  witness  Bva  Harring- 
ton, while  testifying  as  a  witness  for  the 
states  r^tlve  to  an  allied  conversation 
wlUi  tike  wl£e  ot  aw^luiti  whw^  Mrs. 


Digitized  by 


TO 


158  PAOIFIO 


BEPORTEB 


(N.Bi. 


McEnlght  Is  alleged  to  have  stated  that  she 
had  been  taking  camphor  gum  and  aloea  to 
relieve  a  condltlcxi  of  pregnaDcy:  It  Is  con- 
tended by  appellant  that  this  testimony  was 
Incompetent  for  any  purpose,  and  highly 
prejudicial  to  the  defendant,  Frank  Mc- 
Knlght  The  witness.  Eva  Harrington,  in  her 
direct  examination,  had  so  testified  as  to  the 
alleged  conversation.  On  her  cross-examina- 
tion It  was  attempted  to  be  shown  that  on 
tbe  evening  and  night  of  the  homicide  Mrs. 
McKnigbt  was  In  so  nervous  a  condition  that 
she  had  required  the  attention  of  a  physi- 
cian, wbo  had  found  it  necessary  to  admin- 
ister some  narcotic,  in  hypodermic  form,  for 
the  purpose  of  quieting  Mrs.  McKnigbt,  who 
remained  In  a  semiconscious  state  after  the 
boar  of  10  o'clock,  when  the  narcotic  was 
administered,  for  which  reason,  it  was  con- 
tended, Mrs.  McKnigbt  was  in  no  condition 
to  have  the  alleged  conversation  with  the 
witness  Eva  Barrlngton.  It  was  farther  at- 
tempted to  be  shown  by  the  witness  Eva 
Harrington  that  Mrs.  McKnigbt  had,  for 
several  months,  or  since  the  first  alleged  as- 
saultt  been  In  a  highly  nervous  state,  the 
purpose  evidently  being,  in  this  connection, 
to  prove  that  the  nervous  condition  resulted 
from  the  alleged  assaults.  On  redirect  ex- 
amination the  state  brought  out  by  tbe  same 
witness,  Eva  Harrington,  farther  evidraice 
as  to  the  use  of  drugs  by  Mrs.  McKnlght, 
to  produce  a  miscarriage,  and  apparently  at- 
tempted to  show  by  thla  line  of  examination 
that  tbe  aerTona  condition  of  the  defendant, 
H^iy  HcKnlgbt,  was  due  to  the  use  of  drugs 
for  the  purpose  Indicated.  It  would  there- 
fore seem  to  be  clear  that  tbe  defense  bi^ 
made  the  nervous  condition  of  the  dtf  endant 
Mary  McKnigbt  a  nuterlal  fiact  In  the  case, 
and  that  it  would  be  impnq)er  to  restrict 
the  state  on  redirect  examination  In  the 
manner  which  it  is  here  urged  tbe  state 
should  have  been  restricted.  Tbe  nervoaa 
condition,  as  brought  out  on  croas-WEamlna- 
tion,  was  new  matter,  so  far  as  the  witness 
E^va  Harrington  la  concemed,  and  the  state 
certainly  had  a  right  to  cross-examine  as  to 
this  new  matter.  Authorities  might  be  mul- 
tiplied, but  tbe  law  is  well  stated  in  tbe  case 
of  Bassham  v.  State,  38  Tex.  622,  In  n^lch 
case  tbe  Supreme  Court  of  tbe  state  ot  Tex- 
as said: 

"When  a  party,  on  cross-examination  of  a 
witness,  seeks  to  draw  out  new  matter  not 
inquired  of  on  the  examination  In  chief,  he 
makes  the  witness  his  own  for  that  purpose,  and 
the  opposite  party  may  insist  upon  a  cross-ex- 
aminanon." 

With  tills  holding  we  fully  agree. 

There  Is  also  another  element  In  this  con- 
nection we  desire  to  note  in  pssslng,  which 
is  that  the  trial  court,  in  Its  Instructions  to 
the  Jury  (Instruction  No.  31),  charged  the 
Jury  that,  in  determining  the  guilt  or  Inno- 
cence ot  tbe  defendant  Frank  McKnlght,  It 
should  not  consider  the  statements  of  Mary 
McKnigbt  (referring  to  tbe  alleged  conversa- 


tion between  Mary  McKnigbt  and  Eva  Har- 
rington), as  evidence  against  the  defendant 
Frank  McKnlght,  but  that  such  evidence 
should  be  eliminated  and  considered  only  In 
determining  tbe  guilt  or  innocence  of  the  de- 
fendant Mary  McKnigbt  This  being  true, 
we  cannot  see  bow  It  could  be  considered 
that  the  appellant  can  be  said  to  have  been 
prejudiced  by  tbe  testimony  In  question. 

The  eighth  assignment  arises  oat  of  the 
admission  of  evidence  of  the  witness  Eva 
Harrington,  relative  to  an  alleged  conversa- 
tion between  tbe  witness  and  the  defendant 
Mary  McKnigbt,  wherein  Mary  McKnigbt  la 
asserted  to  have  told  the  witness  that  the 
def«idant  Frank  McKni^t  had  borrowed 
$300  from  a  certain  young  man,  which  appel- 
lant contends  the  record  necessarily  shows 
was  the  deceased,  which  evidence  was  wholly 
immaterial  and  Incompetent,  and  highly  prej- 
udicial to  tbe  defendant  Frank  McKnlght 
The  evidence  was  offered  In  rebuttal,  and 
for  the  purpose  of  Impeachment  The  defend- 
ant Mary  McKnlght  while  on  the  stand,  hav- 
ing been  asked  whether  her  husband  owed 
Sweasea,  and  whether  or  not  she  bad  stated, 
about  the  2Qth  of  June,  to  Eva  Harrington, 
that  Sweazea  had  loaned  her  husband,  or  a 
certain  young  man  had  loaned  her  husband, 
$300,  she  rolled,  "No,  sir ;  I  did  not"  She 
had  previously  testified  that  her  husband 
owed  Sweazea  $50.  tbe  only  indebtedness 
that  she  knew  of.  The  impeaching  questltm, 
addressed  to  tbe  witness  Eva  Harrli^on  was 
as  foUows: 

"Q.  I  will  ask  you  to  state  whether  or  not 
Mrs.  McKnigbt  told  you  along  in  the  month  of 
June,  near  the  middle  of  the  said  month,  that  a 
certain  younr  man  in  that  community  had 
loaned  Mr.  McKnigbt  $300" 

— to  which  the  witness  rolled,  "Yes,  sir." 
It  is  contended  that  this  was  an  attempted 
Impeachment  upon  immaterial  matter.  It 
Is  sufficient  to  ol>serve  In  this  connection 
that  the  answer  to  the  impeaching  question 
was  made  before  objection,  although  It  would 
seem  that  the  answer  was  so  promptly  made 
that  counsel  for  the  defense  did  not  have 
time  to  oCTer  an  objection.  Counsel,  how- 
ever, could  have  promptly  called  the  atten- 
tion of  the  court  to  the  objection  by  a  proper 
motion  to  strike  tbe  testimony,  and  this  was 
not  done.  While  we  do  not  desire  to  take  a 
technical  advantage  of  counsel  under  the  cir- 
cumstances, we  do  not  deem  tbe  allied  er- 
ror (rf  such  a  prejudicial  character  as  to  re- 
quire a  reversal  of  the  case,  by  sustaining  a 
technical  objection,  which  was  not  suffldent- 
ly  presented  to  the  trial  court  and  therefore 
must  overrule  this  assignment  of  error. 

The  seventh  assignment  of  error  presented 
by  the  brief  and  a^um^t  of  appellant  is 
based  upon  the  testimony  of  the  witness  Dr. 
Charles  Bridges,  concerning  a  conversation 
had  by  him  with  the  defendant  Frank  Mc- 
Knlght prior  to  tbe  homicide,  concerning 
which  the  witness  testified  that  McKnlght 
came  to  him  and  todd  htm  that  bis  wife  was 
pregnant,  and  that  the  child  was  Claude 
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Sweazea's,  or  that  he  believed  It  was,  request- 
ing of  the  doctor  whether  be  could  do  any- 
thing to  relieve  her  condition.  It  is  contend- 
ed by  appellant  that  the  admission  of  this 
testimony  was  incompetent  and  immaterial, 
and  highly  prejudidal  to  appellant.  By  the 
state  It  is  pointed  out  that  the  testimony  Is 
material  in  view  of  its  theory  of  the  case, 
and  that  the  evidence  to  some  extent  tends 
to  show  a  motive  for  the  homicide  which 
later  occurred.  It  also  may  be  said  that  it 
has  a  tendency  to  demonstrate  that  the  de- 
fendant Frank  McKnlght  may  have  felt  a 
natural  resentment,  whlda  would  tend  to  be 
proof  of  the  existence  of  malice.  For  the 
reasons  stated,  we  do  not  think  that  this  tes- 
timony was  impr<q;ierly  admitted  by  tbe  trial 
court. 

[2]  The  next  error  assigned,  as  presented 
by  the  argument  of  appellant  and  numbered 
8  In  his  brief,  is  predicated  upon  the  action 
of  the  trial  court  in  overruling  a  motion  of 
the  defendant  at  tbe  conclusion  of  the  tak- 
ing of  tbe  evidence  in  chief  on  the  part  of 
the  state,  to  Instruct  tbe  Jury  to  disregard 
the  testimony  of  a  witness,  Carl  Harrington, 
who  testified  concerning  a  conversation  he 
overheard  at  appellant's  home,  Jast  prior  to 
the  homicide,  between  the  defendant,  Frank 
McKnlght,  and  one  B.  G.  Cnmpb^.  at  which 
time  it  Is  testified,  the  appellant  exhibited  a 
targe  hunting  knife  to  Campbell,  and  said: 
"Campbell,  look  here,  I  would  a  heap  rather 
a  man  would  draw  a  six-shooter  on  me  than 
this  thing,  especially  as  close  as  I  am  to 
yon" — the  witness  further  testifying  that  the 
appellant  said  that,  "The  knife  Is  liable  to 
be  used  some  day."  It  is  pointed  out  by  the 
Attorney  General  that  no  objection  was  made 
to  tbe  offer  of  tills  testimony,  and  that  the 
first  attack  upon  it  was  made  at  the  conclu- 
sion of  tbe  evidence  in  chief  for  the  state,  by 
the  motion  to  instruct  the  jury  to  disregard 
tbe  testimony.  By  the  appellant  it  is  urged 
that  no  objection  was  made  at  the  time  of 
the  introduction  of  the  testimony,  because  it 
was  understood  that  the  state  would  under- 
take to  connect  the  deceased  with  the  trans- 
action, and  that  therefore  the  defense  did 
not  more  to  take  the  testimony  from  t&e  con- 
sideration of  the  Jury  until  after  it  developed 
that  they  hqd  not  so  connected  it  with  the 
deceased.  The  record  discloses  that  tbe  de- 
fendant bad  taken  Campbell  to  one  side,  and 
that  tbe  deceased  was  approaching  the  place 
of  tbe  homldde,  and  within  a  short  distance 
therefrom.  We  believe  that  the  evidence  was 
admissible,  under  the  circumstances,  as  tend- 
ing to  show  the  attitude  of  tbe  defendant  at 
this  time,  immediately  antecedent  to  tbe  act 
of  homicide.  But  even  though  this  is  not 
correct,  and  the  evidence  should  not  have 
been  admitted,  nevertheless  we  do  not  think 
ttiat  the  appellant  can  be  heard  to  object  at 
this  time  to  tbe  action  of  the  court  in  over- 
ruling his  motion.  We  believe  it  was  within 
the  sound  discretion  of  the  trial  court  to 
grant  or  disallow  the  motion  at  tbe  late  hour 


of  Its  Interposition.  In  order  that  the  trial 
of  a  cause  of  this  Importance  may  be  conduct- 
ed In  an  orderly  way,  without  incumbering 
tbe  record  with  a  great  deal  of  immaterial, 
irrelevant,  or  Incompetent  testimony,  to  be 
subsequently  stricken  from  consideration  by 
the  Jury,  which  would  have  a  tendency  to 
bring  about  an  almost  certain  state  of  con- 
fusion in  tbeir  minds.  It  is  necessary  that 
the  parties  to  the  cause  be  required  to  make 
timely  objection,  not  only  that  the  Jury  may 
not  be  confused,  but  in  fairness  to  tbe  oppos- 
ing aide,  and  in  order  that  the  attention  of 
the  court  may  be  directed  to  the  objection  at 
the  time  the  question  is  under  consideration 
and  all  tbe  facts  clearly  apparent  to  ail  par- 
ties and  the  court  Therefore  tbe  necessity 
for  such  a  rule  has  given  rise  to  a  general 
holding  by  tbe  courts  of  this  country  that  the 
granting  of  a  motion  to  strike,  under  sudi 
circumstances,  is  largely  a  matter  of  discre- 
tion with  the  trial  court.  It  has  been  well 
said  that  the  rule  is  one  of  practice,  and  ap- 
plied tmly  to  save  tbe  time  of  the  court,  which 
otherwise  would  be  uselessly  consumed  In 
listening  to  testimony  and  then  striking  it 
out  Tbe  cases  holding  to  this  rule  are  col- 
lected in  12  Ency.  of  Evid.  180. 

A  weU-consldered  case  from  the  Supreme 
Court  of  Minnesota  Is  that  of  State  v.  John- 
son, 23  Minn.  669,  where  that  court  said : 

"Tbe  objection  to  a  part  of  this  evidence  was 
as  apparent  when  it  was  offered  as  after  It  was 
in,  and  by  not  objecting  to  it  when  offered,  de- 
fendant lost  his  strict  right  to  have  it  excluded. 
If  a  party  does  not  object  to  evidence  offered, 
it  is  discretionary  with  the  trial  court  to  grant 
or  refuse  his  motion,  after  it  is  received,  to 
strike  it  out,  upon  an  objection  that  was  appar- 
ent to  him,  and  which  he  might  have  made  when 
the  evidence  was  offered." 

There  are  cases  liolding  that  a  motion  to 
strike,  made  at  any  time, /Is  timely,  and  each 
I  case  should  rest  upon  a  careful  consideration 
of  the  facts,  which  ought  to  be  controlling 
upon  tbe  trial  court  in  its  esercise  of  a  sound 
discretion  In  the  premises.  Generally  speak- 
ing, however,  In  the  necessity  for  the  expedi- 
tion of  tbe  trial  of  causes,  we  believe  It  to  be 
tbe  sounder  policy  to  adopt  the  rule  which 
we  are  disposed  to  adhere  to,  and  as  herein 
enunciated.  Had  the  state  announced  that 
It  would  connect  this  evidence  with  the  de- 
ceased, the  rule  would  have  been  different 
But  no  challenge  was  interposed  and  no  such 
undertaking  was  made.  In  fact,  tbe  Attorney 
General  points  out  that  the  wituees  testified 
that  the  appellant  was  gesticulating  and 
pointing  toward  tbe  deceased,  so  that  it  might 
be  considered  that  the  testimony  in  question 
was  sufficiently  comiected  with  the  deceased 
to  Justify  Its  admission,  but  tbe  question  Is 
otherwise  to  be  disposed  of ,  as  we  have  In* 
dicated. 

Tbe  ninth  error  assigned  and  presented  for 
our  consideration  is  predicated  upon  the  ad- 
mission In  evidence  of  tbe  testimony  of  the 
defendant  Frank  McKnlght,  upon  cross-ex- 
amination, relative  to  the  fact  thit  defend- 
ant had  worked  on  a  fence  and  windmill  with 
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the  deosased  shortly  prior  to  the  homicide,  and 
that  the  deceased  had  eaten  a  meal  with  the 
defendant  at  defendant's  home,  at  about  the 
same  time.  It  la  ccntended  that  no  reference 
was  made  to  these  facts  by  the  witness  on  di- 
rect examination,  and  that  It  was  Improper, 
on  cross-examination,  to  Inquire  into  these 
matters,  because  so  to  do  was  to  violate  the 
rule  governing  cross-examination,  and  result- 
ed in  a  highly  prejudicial  situation  so  far  as 
the  appellant  Is  concerned.  We  cannot  see 
anytning  in  this  contention.  Hie  witness 
had  testified  that  his  wife  first  told  him,  on 
August  16th,  of  the  alleged  acts  of  rape.  The 
evidence  of  the  witness,  as  a  whole,  tended  to 
create  the  Impression  In  the  minds  of  the 
jury  that  the  alleged  outrages  [>erpetrated 
upon  the  wife  had  so  preyed  upon  the  mind 
of  the  defendant  that,  as  testified  to  by  Urn: 

"When  this  advancement  was  made  toward 
me  freferrmg'  to  the  advancing  of  the  deceased 
at  the  time  of  the  homicide]  my  mind  was  on 
my  family  and  my  home,  the  way  it  had  been 
rnioed,  and  oo  my  own  life,  and  I  drawed  this 
gun  and  fired." 

Bearing  tlila  fact  In  mind,  we  think  it 
would  be  pn^r  to  intiaire  of  tine  wltnesa  con- 
cerning bis  relations  with  the  deceased  dur- 
iag  the  Interval  between  the  time  he  was  ad- 
vised of  tbe  allied  conduct  and  acts  ot  the 
deceased  and  the  time  of  the  homicide,  and 
the  questions  r^ried  to,  as  to  bis  work  with 
the  deceased,  and  Us  having  the  deceased 
partake  of  a  meal  with  him  at  Ma  home  dur- 
ing this  time,  tend  to  throw  light  upon  the 
credibility  of  the  witness  concerning  tbe 
fitatenients  made  in  his  direct  examination. 
It  might  also  t>e  said  that  the  questions  were 
proper,  as  the  basis  of  a  proposed  Impeach- 
ment of  the  witness,  had  he  failed  to  admit 
the  condition  sought  to  be  shown.  We,  there- 
fore, do  not  consider  that  this  assignment  of| 
error  Is  well  taken. 

[3]  The  tenth  error  assigned  and  presented 
by  the  argument  of  appellant  Is  based  upon 
the  exclusion  of  evidence  tendered  by  the  de- 
fense to  prove  the  good  character  of  the  de- 
fendant Mary  McKnlght  for  chastity  and  con- 
jugal fidelity.  It  Is  contended  by  appellant 
that  this  evidence  was  tendered  both  before 
and  after  the  defendant  had  testified  as  a  wit- 
ness, and  that  the  exclusion  was  highly  prej- 
udicial to  the  defense,  because  the  evidence 
went  to  the  credibility  of  the  said  defendant 
as  a  witness.  The  theory  of  this  contention 
Is  that  the  state  was  permitted  to  introduce 
evidence  In  Its  case  In  chief,  over  objection, 
relative  to  the  defendant  Mary  McKnight 
having  had  sexnal  intercourse  with  the  de- 
ceased, and  by  the  action  of  tbe  trial  court  In 
excluding  evidence  of  good  character,  her 
credibility  as  a  witness  was  destroyed  twfore 
she. had  placed  her  character  In  Issue,  by  any 
oCfer  of  proof  upon  that  subject.  This  con- 
tention of  the  appellant  Is  not  entirely  sup- 
ported by  the  record  In  the  case.  It  Is  clear 
that  the  evidence  complained  of,  consisting 
fit  admissions  by  the  defendant  Mary  Mc- 


Knlght as  to  the  alleged  acts  of  rape  and  at- 
tempted rape,  was  offered  by  the  state  for  the 
purpose  of  showing  a  motive  for  the  crime. 
It  does  not  appear  that  this  evidence  was  of- 
fered for  the  Impeachment  of  the  defendant 
Mary  McKnlght,  and  it  could  not  have  been 
properly  so  offered  at  tbe  time  It  was  tender- 
ed. We  cannot  conf<ider  that  the  evidence 
was  offered  as  an  attempted  attack  upon  the 
character  of  the  defendant  Mary  McKnlght, 
and  It  does  not  se^  to  have  been  so  treated 
at  the  trial. 

[4]  A  more  serious  question,  however.  Is 
presented  upon  the  Inquiry  of  whether  or  not 
the  defendant  was  deprived  of  her  right  to 
offer  affirmative  evidence  of  her  good  charac- 
ter, and  to  prove  that  it  was  unlikely,  by  rea- 
son of  her  possession  of  such  a  reputation,  that 
;  she  should  have  committed  the  act  charged 
against  her.  The  law  upon  this  subject  Is 
well  stated  In  Wharton's  Criminal  Bvldence, 
VOL  1,  i  67,  in  tbe  following  language: 

"Character  is  always  presumed  to  be  good 
until  it  is  impeached,  but,  notwithstanding  sudi 
presumptioo,  it  is  always  relevant  for  the  de- 
fendant to  offer  affirmative  evidence  of  char* 
acter,  and  to  prove  that  it  was  such  as  to  make 
it  unliliely  that  be  would  have  committed  the 
act  charged  against  falm." 

However,  as  stated  by  the  same  author,  In 
section  69  of  the  same  work,  the  proof  of 
character,  to  be  relevant,  must  be  confined  to 
tbe  nature  of  the  offense  under  charge  and 
bear  some  pertinent  analogy  and  reference  to 
it  As  held  by  the  Supreme  Court  of  Indi- 
ana, in  the  case  of  Walker  t,  Stat^  102  Ind. 
502.  1  N.  S.  856: 

"Evidence  that  the  previous  character  of  the 
appellant  for  peace  and  quietade  was  good 
would  have  been  admissible,  but  the  previoas 
moral  character  of  the  appellant  was  not  a  prop- 
er subject  of  Inquiry  in  a  case  like  this."  (This 
case  being  <me  ot  ntnaldde.  as  is  the  case  at 
bap.) 

See,  also.  State  v.  Dalton,  27  Mo.  13 ;  Peo- 
ple V.  Van  Gaasbeck,  189  N.  Y.  408,  82  N.  BL 
718,  22  L.  R  A.  (N.  S.)  650,  12  Ann.  Caa.  745, 
in  which  latter  case  the  New  Tork  Court  of 
Ap[>eals,  in  explanation  ot  the  foregoing  ml^ 
said: 

"Th%  fact  sought  to  be  established  by  evidence 
bearing  upon  tbe  character  of  an  accused  person 
ia  the  improbnblHty  that  the  defendant  would 
commit  the  crime  of  which  he  la  accused.  The 
evidence  being  adduced  for  this  purpose,  it  Is 
manifestly  proper,  in  order  that  It  may  be  moat 
useful  In  the  guidance  of  the  jury,  that  it  should 
not  be  confined  to  the  general  good  reputation 
of  the  defendant,  but  may  be  extendea  to  his 
reputation  in  respect  to  the  particular  traits 
involved  in  tbe  accusation." 

With  this  statement  of  the  law  we  fully 
agree,  and  will  not  multiply  authorities  fur- 
ther than  to  refer  to  the  following  text-books, 
which  are  amply  supported  In  their  conclu- 
sions by  numerous  citations  of  authority: 
Hughs  on  Evidence,  Title,  Character,  j  7 ;  1 
Wharton  on  Criminal  Evidence,  I  169;  1 
Greenleaf  on  Evidence,  page  39. 

Applying  this  rule,  that  evidence  of  the 
general  reputation  of  one  accused  of  crime  as 
to  the  partlcnlar  traits  involved  In  tlie  Issue 
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Is  admissible  In  |tls  tavot,  to  flie  facta  of  the 
present  case,  we  And  that  the  exclusion  of 
the  evidence  offered  as  to  the  alleged  good 
reputation  of  the  defendant  Mary  McKnlght 
for  chastity  and  conjugal  fidelity  was  proper, 
as  we  cannot  see  how  this  proffered  testimo- 
ny would  have  tended  to  prove  that  it  was 
unlikely  that  she  would  hare  committed  the 
act  of  homicide  with  which  she  was  charged. 
Therefore,  under  the  rule,  no  error  was  com- 
mitted by  the  trial  court  In  the  exclnskm  of 
the  testimony. 

Assuming,  however,  that  the  contention 
of  appellant  be  correct,  and  that  this  evi- 
dence of  good  character  of  the  defendant 
was  wrongfully  excluded,  It  cannot  be  said 
to  have  been  prejudicial  error,  as  to  the  ap- 
pelant, Frank  McKnlght,  unless  It  affected 
the  GxvdlblU^  of  Mary  McKnlght  as  a  wit- 
ness, by  reason  of  the  fact  that  the  error, 
if  it  existed,  would  not  be  available  here, 
owing  to  the  fact  that  the  defendant  Mary 
iieSi^lgbt  was  aCQultted  by  the  jury,  and 
we  are  only  concerned,  therefore,  in  that 
lUfiit  at  tlie  facts,  with  inquiry  as  to  wheth- 
er or  not  the  credibility  of  Mary  McKuight 
as  a  witness  was  destroyed,  or  was  so  preju- 
diced as  to  amount  to  prejndlcial  error  of 
which  the  codefendant,  Frank  McKnlght,  can 
be  heard  to  complain. 

We  have  pftoted  oat  that  the  evidence 
was  not  offered  as  Impeaching  evidence,  and 
as  a  matter  of  fact,  our  examination  of  the 
record  discloses  that  the  allied  attack  upoq 
tbe  characto'  of  Mary  McKnlght  vroB  almost 
entirely  based  upon  her  alleged  admissions 
as  to  the  assault,  or  rape,  and  this  testimony 
did  not  vary  materially  from  the  testimony 
of  Haiy  McEn^ht  while  on  the  stand  as 
a  ^ritneoB  for  the  defuse.  Only  In  minor 
details  does  there  seem  to  be  any  variance, 
and  for  tills  reascn  we  do  not  see  how  the 
Jury  cotdd  hare  artived  at  a  condoslon  bas- 
ed upon  this  evidence^  which  would  have 
beat  prejudldal  to  the  credibility  or  stand- 
ing of  tbe  defendant  Mary  McKnl^t  as 
a  witness.  This  being  true,  there  certainly 
was  not  ivejudictal  error  which  tbe  appel- 
lant can  be  heard  to  complain  of. 

II]  The  next  and  eleventh  assignment  of 
error  la  predicated  npon  tbe  exclusion  as 
evidence  of  an  exhibit,  consisting  of  a  let- 
ter* writtwi  by  the  witness  B.  C  Campbell 
to  the  special  prosecutor,  and  Identified  as 
such,  which  was  offered  in  evidence  npon  the 
theory  that  the  witness,  who  had  been  ques- 
tioned on  cross-examination  as  to  whether 
or  not  be  bad  left  the  country  after  the 
bomldde,  concealing  himself  and  refusing 
to  divulge  bis  knowledge  of  the  facts  in  tbe 
case,  had  a  right  to  show  that  he  had  writ- 
ten  the  special  prosecutor,  advising  him  of 
his  whereabouts  and  offering  to  testify  as  a 
witness  tn  the  case,  and  in  such  letter  had 
informed  said  prosecutor  fully  concerning 
bis  knowledge  of  the  case.  It  is  not  ques- 
tioned by  app^nt  that  this  witness  had 
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fnlly  testified  concerning  tbe  facts  disclos- 
ed by  tbe  letter,  and  had  also  testified  that 
he  had  written  a  letter  for  tbe  purpose  In- 
dicated, and  we  cannot  see  what  purpose 
would  have  been  subserved  liy  the  Introduc- 
tion of  the  letter  in  questim.  It  seems  to 
us  that  tbe  sole  fact  which  would  have  been 
proved  by  the  admission  In  evidence  of  the 
letter  would  have  been  the  fact  that  the 
letter  was  sent,  as  has  been  testified  by 
the  witness,  or,  in  other  words,  that  the 
admission  of  tbe  letter  might  have  been  some 
corroboration  of  the  statement  of  the  wit- 
ness had  he  written  such  a  letter  and  sent 
it  to  the  special  prosecutor.  No  substantial 
rights  of  the  parties  or  the  witness  were 
based  upon  the  facts  set  out  in  tbe  letter. 
And  it  was  therefore  not  necessary  to  pro- 
duce the  same  as  primary  evidence  of  such 
facts.  It  was  held  in  the  case  of  Conner  v. 
State,  23  Tex.  App.  S78,  5  S.  W.  188.  quoting 
from  tbe  syllabus: 

"The  rule  of  evidence  which  would  require 
the  Btate  to  produce  a  telegram  as  tbe  best  evi- 
dence ol  Its  contents,  before  resorting  to  secon- 
dary evidence  to  prove  tbe  same,  obtains  when 
tbe  oooteuta  of  the  telegram  become  essential  in 
determining  tbe  rights  of  parties  to  it  Tbe  ob- 
ject sought  Id  this  case  was  not  proof  of  the 
contents  of  the  telegram,  but  proof  only  of  the 
independent  fact  that  the  telegram  purporting 
to  have  been  sent  by  the  absent  witness  was  re- 
ceived by  the  witness  on  the  stand.  Held,  that 
the  evidence  was  properly  admitted." 

In  tbe  case  at  bar,  tbe  witness  bad  tes- 
tified to  the  fact  that  be  had  written  the 
letter,  and  had  testified  to  the  contents  there- 
of, and  the  introduction  of  the  letter  In  ques- 
tion would  have  been  simply  secondary  evi- 
dence of  the  fact  that  he  had  written  tbe 
letter,  having  so  testified,  kad  therefore  it 
was  not  erroneous  to  exclude  the  same. 
Or,  as  stated  by  Underhlll  on  Criminal  Bvi- 
dmce,  {44: 

"If  tbe  sole  fact  to  be  proved  is  that  a  letter 
or  telegram  was  sent  or  received,  the  writing 
need  not  be  produced." 

From  which,  in  our  opinion,  it  would  neces- 
sarily  follow  that  there  was  no  error  in  ex- 
cluding the  letter  in  question. 

[t]  The  eighteenth  assigument  predlcatefi 
error  In  permitting  a  witness,  Albert  May- 
field,  to  identify  the  clothing  of  the  de- 
ceased, worn  at  the  time  of  the  homicide, 
and  in  the  admission  of  such  clothing  as 
evidence.  Appellant  contends  that  the  sole 
purpose  for  which  clothing  may  be  admitted 
as  evidence  is  the  identification  of  the  loca- 
tion of  the  wounds  inflicted,  and  that  by  rea- 
son of  the  fact  that  another  witness,  one  Dr. 
Joiner,  bad  fully  testified,  as  a  witness  for 
the  state,  concerning  the  location  of  the 
wounds,  and  that  there  was  no  controversy 
relative  thereto,  the  appellant  was  prejudle-. 
ed  by  the  admission  of  this  evidence,  which 
had  a  tendency  to  tnfiame  the  minds  of  the 
jury.  The  state  takes  sharp  issue  with  the 
contention  of  appellant  in  this  connectlcm, 
and  points  out  that  a  controversy  did  ex- 
ist as  to  the  location  of  the  wounds,  and 
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tbat  it  was  material  to  shctw  that  certain  of 
the  wounds  were  in  designated  locations; 
that  at  the  trial  of  the  cause  appellant  con- 
tended that  one  of  the  bullets  did  not  actu- 
ally penetrate  the  left  ventricle  of  the  heart, 
and  therefore  was  not'  Instantly  fataL  We 
believe  that  the  contentions  of  the  state  In 
this  connection  are  supported  by  the  record, 
and  it  is  a  well-setUed  principle  that,  in 
homicide  cases  the  clothing  of  the  victim, 
when  properly  Identified,  may  be  produced  as 
demostratlve  evidence  on  the  theory  that  It 
Is  a  part  of  the  res  gestse,  end  tends  to  In- 
form the  Jury  of  the  character  and  nature  of 
the  wounds,  the  motive  of  the  crime,  the 
manner  and  means  of  death,  the  proximity 
of  the  defendant  and  '  the  deceased  when 
slain.   UnderhlU  on  Criminal  Evidence,  S  48. 

[7]  But  while  recognizing  the  general  rule, 
as  stated,  It  must  always  be  borne  In  mind, 
as  pointed  out  by  Mr.  Wharton  in  his  work 
on  Criminal  Evidence,  vol.  2,  9  941,  that 
while  clothing  U  in  the  nature  of  demonstra- 
tive evidence.  It  does  have  a  strong  t«idency 
to  rouse  feelings  of  prejudice  or  passion, 
and  the  Introduction  of  articles  of  clothing 
in  evidence  should  not  be  permitted  imless 
they  serve  the  purpose  of  identifying  the 
deceased,  or  of  honestly  explaining  the 
transaction.  Otherwise  the  Introduction  of 
such  articles  of  clothing  la  Irrelevant,  and 
constitutes  prejudicial  error,  and  this  is  par- 
ticularly true  when  the  clothing  Is  displayed 
In  such  a  manner  as  to  rouse  prejudice  or 
passion. 

By  reason  of  the  controversy  In  the  case 
at  bar  as  to  the  location  of  wounds,  as  well 
as  concerning  the  distance  from  which  the 
first  shots  were  fired,  we  conclude  that  the 
offer  of  the  evidence  In  question  did  serve 
an  honest  and  useful  purpose  in  the  trial  of 
the  cause,  and  therefore  the  trial  court  did 
not  err  In  admitting  the  clothing  of  the  de- 
ceased In  evidence. 

The  thirteenth  error  assigned  charged  that 
the  trial  court  erred,  while  the  witness  R.  B. 
McKlnney  was  testifying  as  a  witness  for 
the  defense,  in  excluding  the  testimony  of 
said  witness  that  the  defendants  had  made 
preparations  to  leave  their  home  at  Ranger 
Lake,  and  were  In  the  course  of  dlspo'slng  of 
their  property  for  that  purpose,  and  that 
they  were  so  leaving  for  the  purpose  of  keep- 
ing down  the  disgrace  which  had  resulted 
to  them  by  reason  of  the  alleged  outrages  by 
the  deceased,  and  for  the  further  purpose  of 
avoiding  trouble  or  conflict  between  the  de- 
ceased, Claude  Sweazea,  and  the  defendant 
Frank  McKnight.  This  evidence  was  exclud- 
ed by  the  trial  court  upon  the  ground  that 
the  matter  had  not  been  Inquired  into  on 
cross-examination,  the  tender  being  made 
during  the  redirect  examination  of  the  wit- 
ness. In  this  we  believe  that  the  trial  court 
was  not  In  error,  although  we  do  not  over- 
look the  fact  that  appellant  contends  that 
this  offer  of  the  evidence  in  question  was 
made  for  the  purpose  of  showing  the  real  in- 


tent of  the  defendant  Frank  McEnl^t  In  re- 
buttal of  Insinuations  alleged  to  have  been 
brought  out  on  cross-examination  relative  to 
some  supposed  threats  In  connection  with  the 
homicide.  The  witness  was  examined  on 
cross-examination,  to  the  following  effect: 

"Q.  Didn't  you  tell  your  son  [referring  to 
Prank  McKnight]  the  day  before  this  [referring 
to  the  homicide]  that  there  was  going  to  be  se- 
rious trouble,  and  for  him  to  look  out?" 

—to  which  the  witness  responded.  "Not  on 
your  life  I  dldnt"  In  this  connection  the 
witness  endeavored  to  show,  and  was  permit- 
ted to  show,  that  what  he  had  said  about 
trouble  to  Frank  McKnight  referred  to  an- 
other transaction  in  connection  with  the  prov- 
ing up  of  a  homestead  of  the  deceased,  con- 
cerning which,  it  was  contended  the  wit- 
ness, the  deceased  was  not  qnalifled  to  make 
Ona!  proof.  While  it  Is  true  that  evidence 
as  to  the  proposed  departure  of  the  defendants 
mifi^t  have  a  remote  tendency  to  explain  any 
vagne  talk  of  trouble  and  threats,  such  as 
here  reCwred  to^  it  la  also  true  that  the  in- 
tentitm  to  leave  the  country  might  have  ex- 
isted at  the  same  time  as  the  other  conditlcm 
in  connection  with  the  threatened  trouMe, 
and  therefore  the  tender  of  proof  cannot  be 
said  to  be  of  such  character,  and  so  clearly 
related  to  the  testimony  brought  out  on  cross- 
examination,  as  to  make  it  proper  redirect 
examlnatioh.  It  was  excluded  because  it 
was  Improper  redirect  examination,  and  new 
matter,  the  court  clearly  showing  that  he 
so  considered  St.  And  we  cannot  see  that 
be  was  so  clearly  in  error  In  this  conclusion, 
arrived  at  as  to  lusttfy  a  reversal  of  the 
cause,  althou^  we  do  see  a  possible  remote 
relation  between  the  two  subjects  of  inquiry. 
It  Is  not  a  questlMi  of  whether  the  testi- 
mony offered  4n  evidence  would  have  been  ad- 
missible as  orlglnftl  tesUmimy,  but  is  solely 
a  qnesUon  of  whether  errw  was  committed  In 
the  exdnston  at  the  time  of  Its  offer,  during 
the  redirect  examination  of  the  irttness,  for 
the  purpose  of  explaining  the  testimony  of 
the  witness  as  brought  out  on  cross-examina- 
tion. In  our  view  of  the  matter,  the  court 
was  not  in  error  tn  excluding  the  tender  at 
the  time  made. 

[8]  Tbe  fourteenth  assignment,  and  the  fif- 
teenth, sixteenth,  e^te«ith  and  nineteenth 
assignments  as  well,  predicate  error  upon  the 
giving  by  the  court  sua  sponte  <a  instructions 
numbered  20,  21,  22,  2S,  26,  27,  and  these  as- 
signments can  be  briefly  dl^sed  of.  in  the 
light  of  former  deddons  In  this  court,  upon 
the  ground  that  nothing  in  Uie  objection  to 
the  Instruction  pointed  out  the  grounds  of 
objection,  and  tbat  no  other  instruction  con- 
forming to  the  views  of  appellant  was  ten- 
dered to  the  court  as  a  substitute.  As  was 
held  by  this  court  in  a  tecmt  opinitm  in  the 
case  of  State  v.  Gonsales,  19  N.  M.  467,  144 
Pac.  1144,  quoting  from  the  syllabus ; 

"It  is  well  settied  in  this  jurisdiction  that 
a  part;  who  Intends  to  assign  error  upon  an 
instruction  given  by  tbe  court  of  its  own  mo- 
tion, or  upon  request  of  the  adverse  party, 
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murt  dtlier  tender  to  Hie  court  sn  inetmction 
which  correctly  states  the  law,  and  except  to 
the  refusal  to  ^ve  each  iDstruction,  or,  he 
must,  by  his  exception  to  the  proposed  Inetruc- 
tion,  call  the  attention  of  the  trial  court  spe- 
dficallr  to  the  error  in  the  instruction  proposed 
to  be  given,  in  Order  that  the  inatractlon  may 
b«  corrected  and  the  error  avoided." 

It  Is  not  contended  tbat  ai^llant  conform- 
ed to  this,  rale,  and  tbe  record  dlscloBes  that 
he  did  not  do  so.  Therefore  the  asslgnmentB 
of  error  are  not  well  taken.     •  . 

Asaignment  of  error  nnmbered  17  la  also 
predicated  upon  an  allied  erroneons  instruc- 
tion. No.  23,  as  £lTen  to  the  Jnry  by  the  trial 
court.  Appellant  did  not  conform  to  bis 
dnty  to  the  trial  court,  in  the  matter  of  bis 
exceffOaa  to  this  instruction,  but  it  is  claim- 
ed that  a  requested  Instractlon  by  him,  num- 
bered  8,  should  have  been  glroi  in  Uen  of  the 
instrncUon  No.  28,  as  &Tea  by  the  court 
The  Teqneated  instruction  referred  to  is  very 
lengthy,  and  we  need  not  incumber' this  opin- 
ion by  going  into  its  numerous  statements  of 
the  law,  considering  It  sufficient  to  point  oat 
that  the  position  of  appellant  Is  that  the 
instruction,  as  glren  by  the  court,  failed  to 
state  that  tlie  appellant  must  be  acquitted  If 
the  Jnry  liad  a  reasonable  doubt  that  the  de- 
fendant had  reasonable  grounds  to  ai^rehend 
danger  to  himself  when  he  fired  the  fatal 
shot.  Hie  tnstracti<ms  of  the  trial  court  as 
a  whfde  fully  advised  the  Jury,  and  correctly 
so,  as  to  the  legal  Justification  for  the  killing, 
and  It  would  have  been  largely  a  repetition 
of  the  law  given  In  other  Instractlons  of  the 
tiial  court  to  have  gone  Into  the  element  of 
reasonable  doubt  as  to  Justification,  and  we 
therefore  conclude  that,  the  matter  having 
been  fully  covered,  no  error  was  committed 
by  the  trial  court,  as  is  here  contended.  We 
are  of  fbs  opinion  that  the  instruction  given 
sufficiently  and  adequately  stated  ttie  law, 
and  certainly  did  so  when  considered  in  the 
light  of  all  the  Instructions  given  by  the 
court,  and  no  prejudicial  error  Is  pointed  out 
by  the  appellant 

The  twentieth  assignment  predicates  error 
upon  the  saving  by  the  court  sua  sponte  of  in- 
struction No.  30,  upon  the  ground  that  said 
instruction  Is  not  a  full  and  complete  dec- 
laration of  ttie  law  as  to  the  consideration  to 
be  accorded  to  the  evidence  upon  the  de- 
ffendant'B  good  character.  The  Instruction 
giTen  by  the  court  in  this  connection  is  as- 
serted by  the  appelant  to  have  entirely  ignor- 
ed an  important  rule  of  law,  relative  to  the 
wei^t  and  consideration  which  should  hare 
been  credited  to  the  previous  good  character 
of  the  defmdant  in  that  the  evidence  of  such 
good  diaracter,  if  satisfactorily  proven,  may 
be  sufficient  within  itself  to  raise  a  reason- 
able doubt  as  to  the  guilt  of  the  defendant 

The  defendant  requested  an  instruction, 
inimbered  25,  whicfli  was  refused  by  the  court 
''except  as  otherwise  given."  The  essential 
portion  ot  the  refused  instruction  was,  so  far 
as  it  supported  the  contention  of  appellant: 

**If  after  the  consideration  of  all  of  the  evi- 
dence in  the  case,  incloding  that  bearing  upon 


the  good  character  of  the  defendants,  taken  in 
connection  with  the  other  facts  and  circum- 
stances in  the  case,  this  former  good  character 
causes  you  to  entertain  a  reasonable  doubt  of 
the  guilt  of  the  defendants  or  either  of  them; 
•  *  •  it  is  your  duty  to  return  a  verdict  of 
not  guilty  as  to  such  defendant  or  defendants 
concerning  whom  you  have  such  reasonable 
doQbt" 

The  Instruction  given  by  the  comt  pointed 
out  that  the  defendants  had  a  right  to  show 
good  reputations,  as  a  drcumstance  tending 
to  show  the  improbability  of  their  guilt 
And  furthw  pointed  out  that  while  the  law 
presumes  that  dttsois  of  good  character  are 
less  likely  to  commit  the  crime  chaiged  than 
those  whose  characters  are  not  good,  yet  that 
If  the  Jury  believed  tbB  defendants  gull^  of 
the  crime  charged,  upon  consideration  of  all 
Uie  evidence,  including  the  evidence  touching 
good  character.  It  should  not  aojult  aiAely  on 
the  ground  of  good  character.  There  is  but 
little  difference  between  the  requested  in- 
struction and  the  one  given,  particularly 
when  we  consider  that  another  Instractlon 
clearly  pointed  out  the  duty  of  the  Jury  to 
acquit,  if  it  entratained  a  reasonable  doubt 
as  to  the  guilt  ^of  either  of  the  defendants, 
and  the  instructions  should  be  read  as  a 
whole. 

It  Is  our  oidnlon  that  tlie  law  upon  this 
subject  Is  correctly,  stated  In  12  Cyc.  at  pages 
620,  021,  where  it  Is  said: 

"The  proper  instruction  to  he  given  as  to 
character  is  that  evidence  of  good  character  is 
to  be  considered  in  connection  with  all  the  other 
evidence  upon  the  question  of  guilt  or  innocence, 
and  that  when  so  considered  It  will  sometimes 
create  a  reasonable  doubt,  when  without  it  none 
would  exist,  but  that  evidence  of  good  character 
is  unavailing  when,  after  giving  it  due  weieht, 
the  evidence  Btill  shows  the  accosed  to  be  gmlty 
beyond  a  reasonable  doubt" 

See.  also,  Wharton  on  Evidence,  241-245 ; 
Underhin  on  Criminal  Evidence,  S  80 ;  1  Wig- 
more  on  Evidence,  {{  &S,  56. 

While  we  recognize  that  the  court  might 
have  included  in  the  instruction  given  a 
more  definite  statement  concerning  the  ele- 
ment of  reasonable  doubt,  which  might  arise 
out  of  evidence  of  (good  reputation,  yet,  as 
we  have  Indicated,  the  court  had  fully  in- 
structed upon  the  element  of  reasonable 
doubt,  as  applied  to  the  whole  evidence,  and 
we  cannot  agree  that  a  case  should  be  revers- 
ed and  remanded  for  new  trial  upon  a  tech- 
nical quibble  of  this  kind,  and  therefore  feel 
constrained  to  overrule  the  assignment  ot  er- 
ror. 

The  next  error  assigned  and  presented  by 
the  argument  of  appellant  number  twenty- 
one,  Is  that  the  court  erred  In  giving  in- 
struction No.  33,  by  reason  of  the  fact  that 
the  said  instruction  Is  not  a  full,  complete 
declaration  of  the  law  relative  to  reasonable 
doubt  We  do  not  deem  It  necessary  to  con- 
sider the  merits  of  this  ass^ment  because 
again  It  appears  that  no  proper  exception 
was  taken,  and  the  motion  for  a  new  trial 
did  not  state  the  objection  now  urged.  Ttiis 
assignment  of  error  Is  therefore  overruled. 
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{9}  The  twenty-second  assignment  predi- 
cates error  upon  the  giving  of  Instruction  No. 
39  bj  the  trial  court,  ui>oq  the  alleged  ground 
that  It  was  prejudicial  to  a  defendant  to  al- 
low the  Jury  to  take  with  them  the  Indict- 
ment In  the  case  to  guide  them  as  to  the  is- 
sues. The  instruction  of  the  court  in  this 
connection  was: 

"The  indictmeDt  In  this  case  will  be  banded 
you  also  for  your  guidance  as  to  the  issues,  but 
jou  must  not  consider  It  as  evidence  in  the 
case." 

It  la  contended  by  appellant  that  his  in- 
struction numbered  20,  refused  by  the  court, 
correctly  stated  the  law,  and  that  he  is  there- 
fore entitled  to  here  raise  the  question  as  to 
the  insufficiency  of  the  Instruction  given. 
The  refused  instruction  was  as  follows: 

"Too  are  further  instructed  that  the  Indict- 
meDt against  the  defendants  Is  no  evidence 
whatever  of  their  guilt;  it  is  simply  an  accusa- 
tion or  charge,  aod  no  juror  shonid  suffer  him- 
self  to  be  influenced  in  the  slightest  degree  by 
the  fact  that  this  indictment  has  been  returned 
against  tbe  defendants." 

The  theory  of  appellant  is  that  It  was  the 
duty  of  tbe  conrt  to  determine  the  issues  In- 
Totved,  and  to  state  them  to  the  Jury,  and 
that  It  was  error  on  the  part  of  the  court  to 
refer  the  Jury  to  the  Indictment  for  its  guid- 
ance as  to  the  Issues.  It  was  held  by  the 
Territorial  Supreme  Court  in  the  case  of  Ter- 
ritory V.  Baca.  U  N.  U.  650,  at  568,  71  Pac. 
460,  461: 

"That  the  court  cannot,  in  an  instruction, 
substitute  tbe  requirements  of  the  law,  that  he 
shall  instruct  tbe  jury  as  to  what  tbe  law  is, 
by  any  reference  to  an  indictment  from  which 
tbe  jury  would  have  to  determine  what  the  es- 
sential elements  of  the  crime  charged  are." 

This  has  long  been  the  law  In  New  Mexico, 
and  la  based  upon  statutory  requirement,  but 
the  application  of  this  principle  to  the  pres- 
ent case  is  not  Jnstlfled,  in  our  opinion.  In 
the  present  case  it  is  clear  that  the  court  ful- 
ly instructed  as  to  all  the  essential  elements 
of  the  crime,  and  fully  complied  with  his 
statutory  duty  to  interpret  the  indictment 
and  give  its  legal  effect  Had  the  court  In 
this  case  failed  to  fully  and  clearly  Instruct 
the  jury  as  to  the  law  of  the  case,  there 
wonid  be  merit  In  appellant's  contention,  but, 
having  done  so,  the  language  complained  of 
in  the  instmctlon  becomes  harmless  ahd 
without  any  prejudice  so  far  as  this  appe- 
lant Is  concerned.  This  Is  especially  made 
apparent  by  the  fact  that  the  jury  found  the 
defendant  gnllty  of  manslaughter  under  an 
Indictment  charging  murder,  and  the  Jury 
must  have  understood  and  relied  upon  the 
instructions  rather  than  the  Indictment  as 
to  the  Issues.  This  form  of  instruction  should 
be  avoided,  but  In  this  case  the  error.  If  it 
was  error,  was  dearly  harmless,  and  in  Aict 
appellant  does  not  point  oat  wherein  he  was 
harmed  or  prejudiced  by  tliat  portion  of  tbe 
instruction  here  complained  of.  For  the  rea- 
sons stated,  we  conclude  that  this  assign- 
ment Is  not  well  taken. 

[10]  The  twenty-third  assignment  of  error 
is  predicated  upon  the  refosal  of  defendants* 


requested  Instniction  nambered  22,  wUdi  was 

as  follows: 
"Tou  are  instructed  that  the  law  preaumea 

the  defendants  innocent  of  the  crime  charged  tn 
the  indictment  against  them  until  proven  guilty 
by  competent  and  legal  evidence  beyond  a  rea- 
sonable doubt,  and  that  if  you  can  recoociie  the 
evidence  before  you  upon  a  reasonable  hypothe- 
sia  consistent  with  the  defendant's  Innoceucfc 
you  should  do  so,  and  In  that  ease  you  ahould 
find  the  defendant  not  guilty," 

As  pointed  out  by  the  Attorney  General, 
tbe  state  first  proceeded  under  tbe  necessity 
of  establishing  a  case  against  the  defendante 
by  circumstantial  evidence.  When  the  de- 
fendants, however,  took  tbe  stand  as  witness- 
es, tbe  circumstantial  aspect  of  the  case  disap- 
peared, the  homicide  being  admitted  by  the 
defendants,  who  proceeded  upon  the  theory 
of  self-defense  and  sought  to  Justify  thereby 
tbe  act  of  homl(Ad&  Had  the  case  been  pure- 
ly one  of  circumstantial  evidence,  the  posltlou 
of  appeU&nt  In  this  connection  would  be  a 
proper  one.  But,  aa  pointed  out,  the  facts  of 
the  case  do  not  bring  it  within  the  rule  con- 
tended for.  Tbe  law  Is,  we  believe,  as  stat- 
ed by  Underbill  on  Criminal  Eridencek  I  6; 
as  follows : 

"Where  the  only  Incriminating  evidence  before 
the  jury  is  circumstantial,  It  is  tbe  duty  of  the 
court  to  instruct  upon  the  rules  of  law  regulat- 
ing circumstantial  evidence.  But  if  there  is 
any  direct  evidence  tending  to  show  tbe  prison- 
er's guilt,  or  if  a  confession  made  by  him  has 
been  proved,  such  an  instruction  Is  onnecea- 
sary." 

See,  also.  Wharton's  Criminal  Evidence 
(10th  Ed.)  8  876. 

The  twenty-fourth  assignment  assigns  er- 
ror In  refusing  the  defendant's  requested  in- 
struction Na  10  which,  brlefiy  stated,  was 
upon  the  subject  of  the  right  of  a  defendant 
upon  his  own  premises,  when  assailed  by  an- 
other, to  repel  the  assailant  by  meeting  force 
with  force  to  tbe  extent  of  taking  tbe  life  of 
the  aggressor.  The  requested  instruction  was 
very  long,  and  we  believe  was  fully  covered 
by  tbe  court  In  Its  given  instructions  number- 
ed 21  and  22.  The  requested  Instruction  was 
refused  except  as  otherwise  given.  After  a 
careful  comparison  of  the  several  instruc- 
tions, which  we  will  not  incorporate  in  this 
opinion,  by  reason  of  their  length,  we  are 
c(niTtnced  that  the  Jury  was  fully  and  proper- 
ly instructed  uptm  tbe  several  phases  of  tbe 
law  brought  into  question.  For  whldi  reason 
this  assignment  is  overruled. 

The  foregoing  were  all  of  the  assignments 
of  error  argued  and  submitted  to  this  court, 
and  after  careful  consideration  of  eacb  of 
them,  except  as  to  those  which  It  was  conced- 
ed were  inapplicable  on  this  appeal,  we  find 
no  error  In  the  record,  and  conclude  that 
the  Judgment  of  tbe  district  court  mast  be 
affirmed ;  and  It  Is  so  ordered. 

BOBERTS,  a  S*t  and  PABEEB,  7^  con- 
cur. 

On  Motion  for  Rehearing. 
HANNA,  J.    [11]  1.  The  first  proposition 
urged  by  aweUant  in  his  motion  for  rehear- 
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Ing  Is  Uiat  certain  qneetions,  declelre  of  tlie 
cause,  aod  duly  sabmltted  to  the  conrt  for 
consideration,  were  not  considered  by  It 
These  questions  bave  to  do  wltb  certain  la- 
stnictlons  given  by  tbe  court,  which,  It  is 
urged,  there  was  Insufficient  erldence  to  sup- 
port, or  which  were  not  correct  etatements  of 
the  law  applicable  to  the  case.  The  matters 
involved  were  not  overlooked  by  this  court, 
but  in  our  opinion  we  held  that  tbe  several 
assignments  of  error  referred  to  were  not 
available  because  under  a  former  ruling  of 
this  conrt  it  was  incpmbent  upon  a  party  a»- 
slsnlng  error  upon  an  instruction  given  by 
the  court  of  its  own  motion,  or  upon  request 
of  the  adverse  party,  to  either  tender  to  tbe 
coort  a  correct  instruction,  or  be  must  by 
his  reception  to  the  proposed  instruction,  call 
the  attention  of  the  trial  court  speciflcally  to 
the  error  In  the  instruction  proposed  to  be 
given,  in  order  that  tbe  instruction  might  be 
corrected  and  the  error  avoided.  For  the 
reasons  stated,  It  cannot  be  said  that  the 
matters  referred  to  in  tbe  first  proposition  of 
an>ellant  were  overlooked  by  this  court,  but, 
on  the  omtrary,  were  disposed  of  by  the 
opinion. 

[12]  2  (a).  Tlie  second  proportion  nrged  by 
appellant  in  support  of  his  motion  for  rehear- 
ing la  that  the  decision  of  this  conrt,  to  the 
effect  that  a  party  who  intends  to  assign  er- 
ror upon  an  instruction  must  either  tender 
an  instruction  which  correctly  states  the  law, 
and  except  to  tbe  refusal  of  the  conrt  to  give 
the  same,  or  must,  by  bis  excepti<m  to  tbe 
proposed  Instruction,  call  the  attention  of  tbe 
trial  conrt  spedflcally  to  the  alleged  error 
In  the  Instruction  proposed  to  be  given  by 
tbe  court,  in  order  that  the  same  might  be 
corrected  and  the  error  avoided.  Is  in  con- 
flict with  a  controUtnc  prorlsion  of  a  statute 
of  New  Mexico,  viz.,  sectl<m  4214,  Code  1915. 
AppeQant  contends  that  he  did  except  to  the 
giving  of  the  several  Instructions  complained 
ot^  but  admits  that  the  exceptions  were  gen- 
ial and  did  not  speciflcally  point  out  the 
ground  of  objection,  and  asserts  that  this 
was  an  he  was  required  to  do  under  the  law, 
and  that  tbe  ruling  ot  the  court  in  this  case 
and  in  tbe  case  of  State  v.  Gimziaes,  19  N.  M. 
467,  144  Pac.  1144,  la  necessarily  In  conflict 
witb  the  section  at  tbe  statute  referred  ta 
That  portion  of  sectiim  4214  upon  which  ap- 
pellant relies  Is  as  foSlows : 

'*  •   •   •   And  it  shall  not  be  necesBary  to  ob- 

£:t  or  except  to  the  giviDg  or  'refusal  to  give 
Btmctions  to  a  jury  In  order  to  secure  a  re- 
view of  tbe  same  on  writ  of  error  or  appeal,  but 
■ucb  instractions  shall  be  reviewed  in  the  some 
manner  as  if  such  lo^tractlODS  had  been  specif- 
ically excepted  to  at  tbe  time  of  giving  or  re- 
fusal to  give  the  same." 

That  section  was  a  part  of  tbe  chapter  on 
CItU  Procedure  enacted  In  1897  (chapter  78, 
lAwa  1907). 

In  Obavei  t.  Myers,  11  N.  M.  333.  68  Paa 
917  (1902),  the  court,  quoting  that  port  of 
•eeUon  &145  (a  U  1897),  which  provides  that: 

'^o  ezceptkiD  shall  be  taken  In  an  appeal  to 
any  proceemng  In  the  district  court,  except  such 


as  shall  have  beoi  eipready  dedded  In  that 

court" 

— said  that: 

"Consequently  we  wUl  not  reach  out  and  con- 
sider, in  this  appeal,  any  matter  which  was  not 
directly  decided  In  the  district  court." 

What  fbe*  conrt  referred  to  saying  that 
it  would  not  reach  out  and  consider  matter 
not  directly  decided  in  tbe  district  conrt  was 
theories  advanced  by  appellant  which  were 
not  advanced  In  the  trial  court.  In  Territory 
r.  (Sonsales,  11  N.  M.  447,  4fi6,  68  Paa  9:£1, 
924  (1902)  the  court  beld  that: 

"No  exceptions  were  noted  to  any  of  the  In- 
stractions, as  given.  The  defendnnt  having 
waived  any  riKbt  he  ma;  have  had  in  that  be- 
half, be  cannot  now  urge  exceptions  for  tbe  first 
time  in  this  court." 

In  Territory  t.  Taylor,  11  N.  M.  588,  603, 
71  Pac.  489  (1903).  the  court  held  that  error 
committed  on  account  of  a  remark  of  the 
trial  Judge  was  not  before  the  court,  because 
no  objection  or  exception  was  made  or  taken 
thereto.  In  Neher  v.  Armljo,  11  N.  M.  67,  83, 
66  Pac  517,  518,  objection  was  made.  In  pur- 
suance of  a  plea  of  the  statute  of  limitations, 
to  certain  testimony  offered  by  aiH>eIIees  as 
to  rents  and  profits  received  by  appellant 
Etzceptlons  were  Qled  to  the  referee's,  report, 
but  not  upon  the  ground  that  some  of  the 
Items  therein  were  barred  by  the  statute  of 
limitations.  On  appeal  the  ques^tlon  of  the 
application  of  tbe  statute  of  limitations  was 
presrated  to  tbe  court,  and  it  was  held  that, 
notwithstanding  the  provisions  of  section 
4214,  supra,  the  question  was  not  before  the 
court  because  "It  Is  fundamental  that  errors 
complained  of  must  be  objected'  to  and  ex- 
ceptions saved,  or  tbey  will  be  disregarded 
In  an  aM>ellate  court;"  and  that  the  sectlou 
referred  to— 

"dispeDses  with  formal  exception,  but  in  no 
sense  dispenses  with  objection  in  order  to  pre- 
serve the  error  eomplained  of.  We  simply  hold 
that  objection  must  be  preserved  accordinit  to 
tbe  forms  of  law  to  be  available  in  tbia  court." 

In  Terrttoiy  v.  Watson,  12  K.  M.  419,  42% 
78  Paa  601,  506  a904),  tbe  court  beld  that 
while  tbe  court  eired  in  not  fiiUy  Instructing 
tbe  jury  on  tbe  law  of  tbe  case,  tbe  appellant 
could  not  predicate  error  thereon  because — 

"tbe  defendant  took  no  exception  to  tbe  court's 
omisrion  to  give  such  instrui-tion,  or  in  any 
manner  called  tbe  court's  attention  to  such 
omission."' 

Bee,  also,  Territory  v.  Clark,  IS  N.  M.  59, 
61,  79  Pac.  708;  Lunfl  v.  Ozanne,  13  N.  M. 
293,  299,  84  Pad  710;  Chaves  T.  Myer,  13 
N.  M.  868,  378,  85  Pac:  233,  6  U  B.  A.  (X.  S.) 
793. 

These  cases  were  all  decided  when  section 
.4214,  supra,  was  the  governing  law  on  the 
subject  However,  In  Chaves  v.  Myer,  13  N. 
M.  368,  378,  85  Pac.  233,  6  I*  R.  A.  (N.  S.) 
793,  the  court  refers  to  the  case  of  Crabtree 
V.  Segrist  3  N.  M.  (GUd.)  500,  6  Pac  202, 
where  the  question  seems  to  have  been  de- 
cided upon  the  provlsi(ms  of  section  3145  of 
tbe  Compiled  Laws  of  1897,  wblcb  was  en- 
acted in  1882,  bat  auheequently  rc9>ealed  by, 
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chapter  57  of  tlie  Laws  of  1907.  In  1907  the 
Legislature  enacted  what  now  appears  as  sec- 
tion 4600  of  Uie  Code  of  191S.  That  sec- 
tion provides: 

"Ezceptima  to  tbe  decisions  of  the  court  upon 
any  matter  of  law  erislDg  during  the  progress  of 
a  cause  must  be  taken  at  the  time  .of  such  deci- 
Gion  EDd  DO  exceptions  shall  be  talien  in  any  ap- 
peal to  any  proceeding  la  a  district  court  ex- 
cept such  as  shall  bare  been  expressly  decided 
in  that  court:  Provided,  that  no  exception  will 
be  required  to  be  reserved  in  the  trial  of  equity 
cases  or  cases  before  the  court  in  wliich  a  Jury 
has  been  waived." 

This  section  practically  supersedes  section 
S145.  a  U  1897.  Frona  the  date  of  the  pass- 
age of  section  4506  down  to  the  present  time, 
this  court  has  constantly  adhered  to  the 
holding  that  unless  some  method  is  adopted 
by  counsel  to  call  to  the  attention  of  the  trial 
court  In  apt  time  alleged  errors  or  defects 
in  its  action,  either  in  giving  instructions 
or  with  reference  to  the  admission  or  rejec- 
tion of  evidence,  or  unless  proper  instructions 
are  tendered  to  the  court,  the  party  relying 
upon  such  all^d  errors  cannot  be  heard 
thereon  In  this  court.  The  first  case  which 
we  And  where  the  section  above  Quoted  is 
mentioned  Is  that  of  Territory  v.  Leslie,  15  N. 
M.  240.  248,  100  Pac.  378,  381.  There  error 
was  attempted  to  be  predicated  on  certain  in- 
structions given  by  the  court,  like  In  the  case 
at  bar,  but  ttie  court,  applying  section  4S06, 
held  that  as  no  specific  objection  was  made 
to  the  Instructions,  the  court  would  not 
ctmsider  the.QuesticHis  attempted  to  be  raised, 
saying: 

"Exceptions  to  Instructions  were  not  intend- 
ed to  give  loopholes  for  defendants  who  are 
guilty  to  escape  punishment,  but  were  designed 
to  enable  counsel  to  p<dnt  out  possible  errors 
made  by  the  trial  courts,  so  that  they  might  t>e 
corrected,  and  a  just  and  proper  veruct  return- 
ed by  the  jury." 

See,  also,  Oillders  fio.  Pac  Ga,  148  Pac. 
807,  and  Wallls  v.  MuUlgan,  148  Pac  600. 
The  latest  case  holding  that  general  excep- 
tions to  Instmctions  cannot  be  made  the 
basis  for  attaching  snch  InstmctUms  In  tills 
court  Is  that  of  State  t.  Ascarate,  163  Pac. 
1036,  handed  down  November  16, 1915.  There- 
for^ we  conclude  that  so  l^r  as  section  4214 
can  be  said  to  dispense  with  the  requirement 
that  counsel  must  ^edflcally  point  out  al- 
lied errors  occurring  during  the  progress 
of  a  cause,  It  is  repealed  by  section  4506  of 
the  Ck)de  of  191& 

2  (b).  Appellant  also  contends  that  be  com- 
plied with  the  law,  In  that  be  called  the  at- 
tentitm  of  the  court  to  the  alleged  error  In 
bis  motion  for  a  new  trial.  While  some  of 
the  c&aea  aeem  to  permit  of  the  inference 
that  this  la  suffld^t,  notably  tbe  case  of  Ter- 
ritory V.  West.  14  N.  U.  646,  99  Pac.  343,  yet 
It  was  held  In  State  V.  Garcia  et  aL,  19  N. 
M.  414,  419,  143  PaCL  1012.  1014,  that  tbe— 


"object  of  a  motion  for  a  new  trial,  except  as 
to  matter"  addressed  to  the  discretion  of  the 
court,  such  as  newly  discovered  evidence,  mis- 
conduct of  the  jury,  and  the  like,  is  to  call  to 
the  attention  of  the  court  errors  which,  in  tbe 
hurry  of  the  trial,  he  has  committed,  so  that 
before  the  case  goes  to  judgment  these  errors, 
upon  more  mature  consideration  and  argument, 
may  be  corrected,  and  a  new  trial  grauted.  It 
is  not  tbe  object  of  a  motion  for  a  new  trial 
to  call  to  the  court's  attention  for  the  first 
time  some  error  which  counsel  for  the  defend- 
ant all  the  time  knew,  but  which  he  failed  to 
present  to  tiie  court  in  proper  form  at  tbe  time 
the  error  was  committed." 

[13]  8.  As  a  third  proposition  In  support 
of  his  motion  for  rehearing,  appellant  con- 
tends that  the  defendant,  by  bis  conviction 
at  tbe  trial,  has  been  deprived  of  his  liberty 
without  due  process  of  law.  in  violation  of 
his  rights  as  guaranteed  by  the  Constitution 
of  the  United  States  (section  1,  Amendment 
14),  in  that  tbe  trial  court  wholly  failed  to 
instruct  the  Jury  as  to  the  law  of  the  case 
relative  to  self-defense.  This  proposition  Is 
thoroughly  and  well  ai^ed,  but  Is  not  avail- 
able at  this  time  because  raised  for  the  first 
time  In  the  motion  for  rehearing.  It  Is  es- 
sential, under  tbe  rule  of  this  court  No.  0 
(153  Pac.  XX),  that  only  such  questions  as  are 
decisive  of  the  cause,  and  which  have  been 
duly  submitted  by  counsel,  but  have  be«i 
over  looked  by  the  court,  or  where  the  deci- 
sion of  the  court  Is  in  confiiet  with  a  con- 
trolling decision  or  provision  of  statute,  to 
which  the  attention  of  the  court  has  not 
been  called  through  oversight  or  neglect  of 
counsel,  can  be  presented  and  considered  on 
rehearing.  This  question  cannot  be  consider- 
ed as  having  been  submitted  by  counsel  and 
overlooked  by  the  court,  and  it  Is  not  con- 
tended by  appellant  that  such  Is  the  case,  nor 
is  It  in  confiiet  with  a  decision  of  tbe  court 
or  a  provision  of  statute  to  which  our  at- 
tention bad  not  been  directed  through  over- 
sight or  neglect  of  counsel,  but,  on  tbe  con- 
trary, is  a  new  question  raised  in  this  court 
for  the  first  time  on  the  motion  for  rehearing. 
Tbe  office  of  a  motion  or  application  for  re- 
hearing, under  the  rules  of  this  court,  la 
solely  to  secure  the  correction  of  an  erro- 
neous decision  of  law  made  by  the  court, 
and  manifestly  cannot  be  directed  to  new 
matters  which  are  not  Involved  In  the  origi- 
nal decision.  Such  is  the  case  as  to  this  last 
or  third  prcq>osltlon,  whicA  was  not  present- 
ed to  us,  or  by  us  considered  In  tbe  original 
opinioa  As  Is  well  said  by  Mr.  EQllott  In 
his  work  on  Appellate  Procedure,  at  section 
557,  "Original  questions  cannot  be  presented 
by  application  for  a  rehearing,"  and  the 
necessity  and  reason  for  this  rule  is  fully 
discussed  by  the  author. 

For  the  reasons  stated,  tbe  motion  for  ro- 
bearing  Is  denied. 

BOBSIBTS,  O.  J.,  and  PABKBR,  J.,  concur. 
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(60  Colo.  33$) 

KERN  V.  GUIRT  BROS.  WALL  PAPER  CO. 
(No.  8344.) 

(Supreme  Court  of  Colorado.    Nor.  1,  lOlS. 
Rehearing  Denied  Dec  6,  191B.) 

1.  ME0HA»nC8'  LlBNS  «=»51— RiGHT  TO  LlKN 
— FURNiSHiNQ  or  Labor. 

While  one  who  fumisbes  labor  and  mate- 
rials for  a  principal  contractor  may  be  enti- 
tled to  a  lien  for  the  services,  a  person  who  fur- 
nishes laborers  for  the  principal  contractor  and 
pays  them  is  not  entitled  to  a  mechanic's  lien 
for  moneys  so  expended,  the  lien  act  only  pro- 
Tiding  that  persons  performing  labor  upon  a 
boilduig  or  nimishlng  materials  therefor  shall 
have  a  lien. 

fEd.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  |  53;  Dec.  Dig.  (S=»51.1 

2.  Mechanics'  Liens  4=»ini— Intesbst. 

Interest  sbonld  not  be  allowed  where  the 
rights  of  third  persons  wonld  be  injoriously  af- 
fected. 

[Ed.  Note.— For  other  eases,  see  Mechanics* 
Liens,  Cent.  Dig.  H  280-283.  606;  Dee.  Dig. 
«ss>161.] 

8.  Mechanics'  Libns  4e=»161— Intebbstt, 

While  the  owner  is  not  personally  liable  for 
interest,  yet  where  a  materialman  is  entitled 
to  interest  on  the  account  for  materials  furnish- 
ed the  principal  contractor,  interest  may  he  re- 
covered in  a  mechanic's  lien  proceeding  on  the 
theory  that  the  landowner  should  have  retained 
oat  ot  the  amount  due  the  contractor  a  suffi- 
cient sum  to  satisfy  such  interest  claim. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Lienx.  Gent  Dig.  SS  280-283,  606;  Dec.  Dig. 
^161.] 

Error  to  Connty  Court,  City  and  County 
of  Denver;  W.  C.  Hood,  Jr.,  Jndg& 

Action  by  the  Guiry  Bros.  Wall  Paper 
Company  against  Samuel  L.  Kern.  There 
was  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded. 

One  Blame  entered  Into  a  contract  with 
Kem  to  decorate  Us  residence.  Blnme  be- 
ing without  capital  with  which  to  carry  out 
his  contract,  entered  Into  an  agreement  with 
the  Wall  Paper  Company,  whereby  the  lat- 
ter agreed  to  supply  him  with  labor  and  ma- 
terial, by  the  terms  of  wblc)i  he  was  to  pay 
the  company  for  the  labor  and  materials  fur- 
nished. The  contract  embraced  other  details 
which  are  not  material  to  any  question 
argued  in  the  briefs  of  counsel.  The  com- 
pany furnished  materials  and  labor  as 
agreed.  Blume  personally  supervised  and 
controlled  the  work ;  performed  some  of  the 
actual  labor;  completed  his  contract;  aud 
shortly  after  its  completion  collected  from 
Kern  the  full  contract  price,  but  did  not  pay 
the  company  anything  for  either  labor  or 
materials.  The  workmen  furnished  by  the 
company  were  paid  by  It  Thereafter  It 
filed  a  statement  of  lien  and  brought  suit  to 
foreclose.  Judgment  was  rendered  In  its  fa- 
vor, decreeing  a  Hen  against  the  residence 
of  Kern  for  the  value  of  the  labor  and  ma- 
terials it  furnished  Blume,  with  Interest 
from  the  date  the  account  became  due.  Kern 
brings  the  case  here  on  error. 


Allen  &  Webster,  of  Denver,  for  plaintiff 
In  error.  Zlmmerhackel  &  Avery,  Morrlssey 
&  Scofleld,  and  Joseph  J.  Walsh,  all  of  Den* 
ver,  for  defendant  In  error. 

OABBBRT,  a  J.  (after  stating  the  facta 
as  above).  [1]  Counsel  for  plaintiff  in  error 
appear  to  concede  that  a  lien  for  material 
furnished  might  properly  be  allowed,  but 
contend  that  it  was  error  to  allow  a  lien  for 
labor  furnished  by  the  company.  The  act 
provides  that  persons  performing  labor  upon 
a  building  or  furnishing  materials  therefor 
shall  have  a  lieu  for  the  value  of  such  labor 
and  materlala,  and  that  every  person  given 
a  lien  wlioee  contract  Is  with  the  owner  is 
a  princUMtl  contractor,  and  all  othws  sub- 
contractors. This  means,  so  far  as  any  ques- 
tion Is  presented,  that  those  fandshlbg  ma- 
terials, or  performing  labor  for  an  ownw  or 
a  principal  c(hi tractor  may  have  a  lien,  but 
tbe  act  does  not  provide  nor  does  it  contem- 
plate, that  one  contracting  with  tbe  principal 
contractcv  to  furnish  blm  uid  pay  fbr  labor 
only  can  enfbrce  a  lien  tor  the  money-thus 
ezpraded.  The  medianlcs'  lien  act  Is  equita- 
ble In  Its  nature,  and  should  be  llb^ally 
construed,  but  cannot  by  construction  be 
extended  to  cases  not  within  its  imnri^ons. 
Its  purprae  Is  to  protect  persws  performing 
labor,  but  it  does  not  extend  to  those  who 
merdy  ftimlBh  labor  for  the  benefit  of  the 
contractor.  Where  ontf  contracts  with  the 
principal  contractor  to  do  some  particular 
part  of  the  work  and  fornix  material  and 
labor  for  that  purpose,  he  may  be  entitled 
to  a  lien  for  tbe  valoe  of  botb.  That  is  what 
is  hMd  in  tbe  authorities  cited  by  counsel 
tor  tbe  Wall  Paper  Company,  and  we  do  not 
rule  to  tbe  c<mtraiy.  These  anttaoritles, 
from  tbe  facts,  are  in  no  sense  applicable. 
The  Wall  Paper  Gomi^uiy  famished  ma- 
terial, and  for  its  ralne  is  entitled  to  a  lien, 
but  as  the  statute  nowhere  provides,  either 
in  express  terms  or  by  necessary  implication, 
that  one  simply  fumishliv  labor  for  a  con- 
tractor is  oitltled  to  a  Hen  for  the  viUue  ot 
such  labor,  it  fOUows  that  it  was  error  un-. 
der  tbe  facts  of  this  case  to  allow  the  com- 
pany a  Hen  for  the  value  of  the  labor  which 
It  furnished  Blume. 

[2,  8]  Tbe  next  question  relates  to  Inter- 
est Interest  is  recoverable  <»ily  In  the  cases 
enumerated  In  the  statute.  The  Ueu  act  Is 
silent  on  tbe  subject  Kern  Is  not  personal- 
ly liable  for  the  materials  purchased  by 
Blume,  consequently  Is  not  personally  obli- 
gated to  pay  the  Wall  Paper  Company  Interest 
on  its  account  If,  however,  the  company  is 
entitled  to  Interest  on  the  Blume  account  as 
against  him,  then  the  amount  of  sucb  inter- 
est may  be  Included  in  Its  Judgment,  provid- 
ed the  fund  which  Kern  should  have  retained 
to  satisfy  liens  for  materials  Is  sufficient 
to  pay  the  acconnt  with  Interest  Interest  Is 
recoverable  In  such  drcnmstances  upon  tbe 
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theory  that  Kern  does  not  pay  the  Wall  Pa- 
per Company  account  out  of  his  own  money, 
hut  out  of  a  fund  which  be  should  have  re- 
tained. We  also  add  the  further  proviso 
that  interest  should  not  be  allowed  where  the 
rights  of  third  parties  would  be  Injuriously 
affected.  Hurd  t.  Tomklna,  17  Colo.  394,  30 
Pac.  247;  Stone  Post  Co.  7.  Corcoran,  80 
N.  J.  Law,  549,  77  Ath  1081. 

The  Judgment  of  the  county  court  la  re- 
versed, and  the  cause  remanded  for  a  new 
trial,  and  for  farther  proceedings  in  har- 
mony with  tUe  views  expressed  in  this  opin- 
ion. 

Judgment  revezsed  and  cause  remanded. 
HILL  and  33iLLEB,  JJ^  concar. 


(«  Colo.  294) 

FLEMING  T.  GILL  et  aL    (No.  8399.) 

(Supreme  Coart  of  Colorado.    Not.  1,  191II. 

Rehearing  Denied  Dee.  «.  IBIS.) 

JvwnasT  «s^!S8  —  Oonfobicitt  to  Plkad- 
inos. 

In  an  action  by  real  esthte  brokers  oo  an 
express  agreement  to  pay  a  stipulated  sam  of 
$660  as  a  commistion  for  services  rendered  in 
proeuring  a  tenant,  where  the  pleadings  did  not 
raise  the  Issae  whether  both  plaintiM  and  de- 
fendant were  real  estate  dealers,  and  whether 
there  was  a  castom  among  such  dealers  In  the 
citv  to  divide  commissions,  plaintiffs  were  en- 
titled to  recover  upon  the  specific  contract  in 
suit,  or  not  at  all.  and  judgment  for  them  for 
$300  was  erroneous. 

lEd.  Note.— For  other  cases,  see  Jodgment. 
Gent.  Dig.  {S  443,  444 ;  Dec.  Dig.  ^253.] 

Error  to  District  Court,  City  and  Gonntr 
of  Denver ;  James  H.  Teller,  Judge. 

Action  by  Charles  W.  Gill  and  E.  Tyler 
Smith,  copartners,  doing  business  under  the 
firm  name  and  style  of  Benedict,  Gill  & 
Smith,  against  D.  Carson  Fleming.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror. Judgment  modified,  and,  as  modified, 
affirmed. 

W.  W.  Dale^  of  Denver,  for  plaintiff  in  ei^ 
ror.  Wm.  R.  Eaton  and  Schuyler  &  Schuy- 
ler, all  at  Denver,  for  defendants  In  error. 

SCOTT,  J.  The  defendants  In  error,  a 
partnership,  plalntUfs  below,  brought  suit  to 
recover  fnnn  the  plaintiff  ia  error,  defend- 
ant below,  a  commission  for  services  render- 
ed. The  complaint  alleged  that  the  plain- 
tiffs were  partners  engaged  in  the  real  estate 
business;  that  the  defendant  was  the  own- 
er of  certain  building  lots  In  the  city  of  Den- 
ver, and  represented  to  tbe  plaintiff  that  be 
proposed  to  erect  a  building  thereon  for 
rental  purposes,  but  that  he  desired  to  secure 
a  suitable  tenant  for  the  building  for  a  pe- 
riod of  10  years  before  commencing  the  erec- 
tion of  the  bnllding,  and  that  he  would  ar- 
range and  design  the  building  for  the  con- 
venience of  such  tenant,  and  thereupon  em- 
ployed tbe  plaintiffs  to  secure  a  tenant ;  that 
defendant  pranised  and  agreed  to  pay  tlie 


plaintiffs  tbe  stipulated  sum  of  $660  for  such 
services;  that  In  pursuance  of  such  employ- 
ment the  plaintiff  secured  the  Mann-Aldrich 
Carriage  Company,  a  corporati<xi,  as  sncb 
tenant;  that  the  said  corporation  afterward 
agreed  with  the  defendant  to  occupy  said 
premises,  and  agreed  upon  all  the  terms  of 
a  lease  of  the  premises  for  the  full  period  of 
10  years  at  the  monthly  rental  of  $250  per 
month  for  the  first  5  years;  the  rent  for 
the  remaining  S  years  to  be  thereafter  mu- 
tually agreed  npon;  that  the  said  corpora* 
tlon  was  able  and  willing  at  all  times  to 
carry  out  the  said  agreement,  but  that  the 
defendant  thereafter  refused  to  comply  with 
his  agreement  or  to  execute  a  lease;  that 
tbe  plaintiffs  fully  performed  the  services 
for  which  they  had  been  employed.  The  an- 
swer allied  that  the  Mano-Aldrlch  Car- 
riage Company  was  brought  to  tbe  attention 
of  defendant  by  a  real  estate  broker  other 
than  plaintiffs;  denied  that  the  defendant 
and  the  carriage  company  at  any  time  reach- 
ed an  ag^eemoit  or  understanding,  and  de- 
nied that  ptaintltte  had  performed  any  serv- 
ices for  him;  alleged,  also,  that  one  of  the 
plaintiff  partners,  Smltti,  was  a  stO(^holder 
and  officer  in  the  carriage  corporation,  and 
was  at  all  times  employed  by  said  corpora- 
tion and  working  In  the  Interest  of  said  cor- 
poration, and  against  tbe  Interest  of  defend- 
ant The  cause  was  tried  to  the  court,  who 
found  for  the  plaintiff  and  against  the  de- 
fendant, and  that  plaintiff  was  entitled  to 
recover  the  sum  of  $660,  A  motion  for  a 
new  trial  was  filed,  and  after  the  hearing 
thereon,  the  court  rendered  Judgment  against 
the  defendant  In  the  sum  at  $300  only. 

There  Is  no  explanation  In  the  record  as  to 
why  the  Judgment  was  reduced  from  the 
amount  due  as  found  by  the  court,  to  thft 
sum  of  $300,  and  the  plaintiffs  below  hav^. 
assigned  this  as  cross-error.  The  general 
finding  of  the  court  Is  amply  sustained  by 
the  evidence,  and  cannot  be  disturbed. 

The  suit  was  upon  an  express  agreement  to 
pay  the  stipulated  sum  of  $660  as  a  com- 
mission for  services  r«idered.  This  Is  the 
allegation  In  the  complaint,  and  this  Is  the 
testimony,  and  the  court  so  ruled  during  the 
trial. 

One  of  the  plaintiffs.  Smith,  testified  that 
at  the  time  of  making  the  agreement  he  de< 
cllned  to  accept  less  than  tbe  full  commis- 
sion, and  stated  It  at  the  time  to  amount  to 
$660.  The  defendant  admits  this,  but  de- 
nies that  be  agreed  to  pay  the  plaintiff  any 
commission  at  alL  The  defendant  upon  this 
point,  testified  as  follows: 

"Well,  he  said  he  would  want  a  full  commis- 
sion. I  wanted  him  to  divide  the  commission ; 
he  said  he  wouldn't  do  that.  The  auBwcr  I  made 
was  that  I  would  not  pay  him  a  commission." 

During  the  course  of  the  trial  the  defend- 
ant offered  to  prove  that  there  was  a  custom 
among  real  estate  dealers  In  Denver  to  di- 
vide commissions;  that  both  plaintiffs  and 
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defendant  were  real  estate  dealers,  and,  con- 
tending tbat  from  this  state  of  facts,  If  proT- 
en,  the  plaintUF  should  recover  no  more  than 
one-half  the  sum  prayed  for,  In  any  event 
The  court  very  properly  rejected  this  testi- 
mony. This  was  not  an  Issue  within  tb« 
pleadings,  and,  as  was  snggested  by  the  court 
during  the  trial,  the  plaintiff  was  entitled  to 
recover  upon  the  qpedflc  contract  or  not  at 
all. 

For  surfi  reason  the  court  erred  In  render- 
ing judgment  for  the  sum  of  $300  only.  The 
judgment  should  have  been  in  conformity 
with  the  Qndings  of  the  court,  and  for  the 
snm  of  (600.  As  so  modified,  the  judgment 
Is  affirmed,  with  directions  to  enter  judgment 
for  such  amount  aa  of  the  date  of  the  former 
Judgment 

GABBEBT,  C.  3^  and  QABRiaUBS. 

ODttCUT. 

<•»  Colo.  196) 

In  re  DUNPHt'S  WILL. 

mmPHT  et  al.  T.  ST.  MARrS  HOSPITAL 

«taL   (No.  8292.) 
(Supreme  Court  of  Colorado.    Oct  4,  1915. 
Beheariog  Denied  Dec  6,  19iS.) 

J.  DmasftAi,  AND  Nonstm  4=s>7S— Monona 
TO  DrsHzsa-nJusisnioTionAi,  Matteb— Br* 

VECT. 

A  motion  to  dismiss  a  pleading  for  want  of 
jurisdiction  of  the  sobject-oiatter  admits  the 
truth  of  all  material  allegations  therein  contain- 
ed tbat  are  well  pleaded,  and  must  be  treated  as 
a  demurrer. 

[Ed.  Note.— For  other  caaes,  see  Dismissal  and 
Nonsuit  Cent.  IHg.  SI  167, 168;  Dee.  Dig.  «=> 
73.] 

2.  Wnxfi  «»2T0—Pbobati— Known  Heibb— 
Notice. 

Known  hdrs  who  can  be  personally  served 
within  the  state  must  be  personally  cited  In  a 
proceeding  to  probate  a  will. 

(Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  €=5»270.] 

S.  WnAs  «»355— Pro  BATE— SuBSEQusnT  At- 
tack— ExpiBATion  or  Statutort  Pekioo — 
Failure  to  Give  Notice — Effect. 

Defendants*  testator  made  a  will  which  was 
offered  for  probate  by  the  defendants  without 
giving  the  required  notice  to  the  plaintiffs.  The 
wiU  was  established  and  the  statutory  period 
of  <Mie  year  for  contest  expired.  Thereafter 
plaintiffs  sought  to  bave  the  orders  probating  the 
win  set  aside,  on  the  ground  that  the  notice  was 
iarisdictional  and  the  probate  invalid  ab  inltia 
Tbe  defendants  set  up  the  bar  of  the  statute 
after  one  year.  Hdd,  tbat  tbe  notice  was 
jurisdictional,  and  in  toe  atmence  of  proof  of 
proper  service  tbe  will  might  be  attacked  at  any 
time  by  tbe  plalntifEs,  so  that  it  was  error  to 
dismiss  their  petition. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
IMg.  iS  811-810;  Dec  Dig.  «=»365.] 

4.  Statutes  ^=>239— Constrvctioh— Deboga- 
Tion  OF  CoHuon  Law. 

A  statute  in  derogatltm  of  the  eonumm  law 
must  be  strictly  construed. 

[Ed.  Note.— For  other  eases,  sea  Statutes, 
Cent  Dig.  I  320;  Dec  Dig.  ^239.] 

5.  WiiXH  «»365~PaoBATB— RianTS  or  Heibs 
— Contest. 

Tbe  statute  providing  for  ootiee  to  belrs  of 
pn^te  of  a  will  and  cutting  off  their  rights  to 


contest  after  one  year,  imposes  a  limitation  up- 
on the  right  of  tbe  heir  to  contest  and  Is  a  com- 
plete bar  after  the  expiration  of  one  year. 

[Ed.  Note.~For  other  cases,  see  WiUs,  Cwt 
Dig.  §S  811-819 ;  Dec  Dig.  «3>355.] 

6.  Wills  «S=>355— Pbobat»— Statdtbs— Com- 
FLiAH  CE— Necessity. 

A  statute  cutting  off  right  of  an  heir 
receiving  notice  to  contest  the  will  after  one 
year,  does  not  apply,  except  upon  at  least  a 
substantial  compliance  with  Its  tenns. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Si  811-819 ;  Dec  Dig.  «=>855.1 

7.  Wills  «=»221  —  Probate  —  Faildbb  to 
OivB  NoTiCB— EnscT. 

Failure  to  pobliah  notice  to  unknown  heirs 
as  required  by  law  is  no  ground  of  contest  or 
for  setting  aside  a  will. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  SI  639-Ml;  Dec  Dig.  ^221.] 

a  Wills  «=»270—Pbobati  —  Noticb  —  Com- 
pliance WITH  Statute. 

Where  a  return  cf  a  notice  of  probate  of 
a  will  recites  tbat  it  was  published  five  times 
in  the  daily  issues  of  a  certain  paper  between 
June  11th  and  July  9tb,  no  substaotial  com- 

filiance  with  the  law  requiring  notice  to  be  pub- 
ished  for  four  soecesslve  weeks  in  some  daily 
or  weekly  newspaper  is  shown,  but  the  return 
musr  specifically  recite  tbe  pubUeatioB  in  the 
words  of  the  statuc&  ' 

[Ed.  Note.— For  othn  eases,  as*  WiUs,  Dec 
Dig.  «=i»270.] 

Error  to  PnMo  County  Ooort;  Frank  G. 
Mlrick,  Judge. 

In  the  matter  of  the  probate  of  the  will 
of  Patrick  Dunpby/  deceased.  Petition  by 
Johanna  Dnnphy  and  others,  against  St. 
Mary's  Hosidtal  and  others.  From  a  Judg- 
ment dismissing  the  petition,  plaintiffs  ap- 
peaL  Beversed  and  remanded. 

W.  B.  Vates,  M.  O.  Saunders,  and  B.  F. 
Chambers,  all  of  Pueblo,  for  plaintiffs  In  er- 
ror. John  H.  Voorhees,  F.  R.  McAllney,  and 
A.  W.  Arrlngton,  all  of  Pneblo,  for  defend- 
ants In  error. 

GARRIGTJES,  J.  This  action  was  brought 
by  the  alleged  heirs  of  Patrick  Dunpby,  de- 
ceased, to  rescind  an  order  admitting  a  pur- 
ported will  to  probate,  to  have  the  will  de- 
clared null  and  void,  and  for  a  finding  that 
deceased  died  Intestate  leaving  petitioners  as 
hla  only  heirs  at  law.  Upon  motion  of  re- 
spondents, in  the  nature  of  a  demurrer,  the 
petition  was  dismissed,  and  the  only  ques- 
tion presented  here  inT<dves  this  action  of  tbe 
court 

1.  Petitioners  allege  that  they  are  nonresi- 
dents of  Colorado  and  tbe  only  heirs  at  law 
of  Patrick  Dunphy,  deceased ;  that  be  depart- 
ed this  life  Jane  4.  1909,  at  Pueblo,  Colo., 
seized  and  possessed  of  real  estate  and  per- 
sonal property;  that  June  7,  1909,  a  paper 
writing  purporting  to  be  the  last  will  of 
decedent  was  presented  to  the  court,  and  Au- 
gust 23.  1909,  admitted  to  probate,  by  which 
the  alleged  heirs  are  cut  off  from  Inheriting 
any  of  decedent's  property ;  that  none  of  tbe 
petitioners  was  served  with  citation,  and  that 
there  was  no  publication  of  notice  of  the 


«S9For  other  eases  see  same  topic  and  KST-NUHB&ft  la  all  Key-Numbered  DlgasU  and  Indazes 


Digitized  by 


Googl 


90 


m  FACinO  BBPOBTEB 


(polo. 


hearing  aocordlng  to  law,  requiring  the  heirs 
'  to  appear  at  the  time  of  probate,  or  appris- 
ing tb^  of  the  time  and  place  of  the  hearing ; 
that  the  only  publicatlott  of  such  notice  was 
printing  the  same  five  times  In  the  daily 
Issue  of  the  StarJonrnal,  a  newspaper  pub- 
lished daily  at  Pneblo,  the  first  publication 
being  June  11,  1009,  and  the  last  July  0, 
1909,  and  that  they  had  no  knowledge  of  the 
publications  when  made ;  that  the  paper  writ- 
ing admitted  to  probate  is  not  the  last  will 
of  Patrick  Dunphy;  that  he  died  Intestate 
and  they  are  his  only  heirs  at  law.  Two 
grounds  of  contest  are  then  pleaded,  the  first 
being  that  deceased  was  at  ttie-time  mentally 
Incompetent  to  make  a  will  or  dispose  of  bis 
property,  and  was  acting  under  the  undue 
and  impr<^r  influence  of  the  benefldarles ; 
the  second  going  to  the  contents  of  the  will, 
and  objecting  upon  the  ground  that  the  ben- 
eficiaries are  incompetent  to  take,  hold,  or 
enjoy  the  property.  The  prayer  asks  that 
the  order  admitting  the  will  to  probate  be 
vacated;  that  the  will  be  declared  null  and 
void ;  that  decedent  be  held  to  have  died  in- 
testate, and  that  his  estate  be  distributed  ac- 
cording to  the  proofs  of  heirship.  The  action 
was  commenced  July  3,  1914,  and  the  ben- 
efldarlra  therein  named  filed  a  motion  to  dis- 
miss the  petition  for  lack  of  Jurisdiction, 
because  more  than  a  year  had  elapsed  since 
the  will  was  adndtted  to  probate,  and  that 
the  year  within  which  a  contest  could  be  In- 
stltoted  had  expired.  The  motion  was  sus- 
-  tained. 

[1]  2.  A  motion  to  dismiss  a  pleading  for 
want  ef  Jurisdiction  of  the  subject-matter 
admits  the  truth  of  all  the  material  allega- 
tions tber^  contained  that  are  well  pleaded, 
and  should  be  treated  as  a  demurrer,  as  was 
done  in  this  case  by  court  and  counsel  In  the 
hearing  below. 

[2-7]  3.  The  first  question  presented  is 
whether  the  publication  of  notice  to  these  un- 
known heirs  was  Jurisdictional,  and  whether 
the  court  had  power  to  act  upon  the  allega- 
tions of  the  petition  after  the  lapse  of  one 
y^r  from  the  date  of  probate,  regardless  of 
whether  or  not  the  statutory  notice  to  un- 
known heirs  was  published.  Heirs  for  the 
purpose  of  notice  seem  to  be  classified  by 
the  statute  Into:  (a)  Known  heirs  who  can 
be  personally  served  within  the  state;  (b) 
known  heirs  of  unknown  residence  or  who 
have  gone  from  or  reside  without  the  state 
or  cannot  be  found  within  the  state;  (c) 
unknown  heirs.  The  first  class  must  be  per- 
sonally served  with  citation,  and  the  statute 
provides  the  judge  shall  cause  a  notice  ad- 
dressed to  the  second  and  third  classes,  set- 
ting forth  the  presentation  of  the  will,  the 
name  and  place  of  re^dence  of  the  person 
presenting  it,  name  and  place  of  residence  of 
the  testator,  and  a  statement  of  the  prt^rty 
devised  or  bequeathed  as  described  in  the  will 
and  requiring  such  beArs  to  be  present  at  the 
day  and  place  named  in  the  notice,  to  be 
published  for  four  successive  weeks  in  some 


daily  or  weekly  newspaper  pnblldied  in  the 
county.  It  then  provides  that  upon  the  day 
fixed  in  the  notice  for  the  hearing,  if  it  shall 
appear  **that  due  publication  of  such  notice 
hath  been  made  as  required  law,  the  court 
may  proceed  to  hear  the  probata  of  audi 
wtil."  The  petition  alleges  that  petitioners 
are  the  sole  heirs  at  law  of  decedent;  that 
they  are  nonresidents  of  Colorado;  were  not 
personally  served  with  dtatlon.  and  that  the 
notice  required  by  statute  was  not  given. 
Tbe  court  ordered  publication  of  notice.  It 
therefore  must  have  found  the  case  was  one 
coming  within  the  provisions  of  the  statute 
requiring  such  publication.  The  position  of 
counsel  presenting  the  motion  and  of  the 
court  below  In  sustaining  it,  was  that  the 
court  had  no  Jurisdiction  to  act  upon  the  al- 
legations of  the  petlthm  because  It  was  filed 
mora  than  a  year  from  tbe  date  of  probate; 
that  whether  the  statutory  notice  was  given 
or  not  to  unknown  heirs,  in  no  way  affected 
the  court's  Jurisdiction  over  the  allegations 
of  the  petition,  and  that  plalnUffs,  though 
they  were  unknown  heirs,  were  barred  by  the 
lapse  of  one  year  from  seeking  any  relief 
they  might  have  obtained  within  that  time, 
regardless  of  the  publication  of  notice.  In 
such  ruling  the  court  was  In  error.  At  com- 
mon law  probate  jurisdiction  was  originally 
vested  in  the  ecclesiastical  courts,  and  the 
heir  desirous  of  contesting  the  will  was  re- 
mitted to  a  common-law  action.  Our  act  of 
1861  gave  the  heir  the  right  to  contest  by 
filing  a  bill  in  chancery  within  two  years 
after  the  date  of  probate.  Tbe  only  remedy  . 
of  the  heir  nnder  the  act  of  1903  seems  to 
be  to  appear  and  object  at  the  time  of  the 
hearing;  or  within  one  year  thereafter  to 
ask  for  a  revocation  of  the  order  admitting 
tbe  will  to  probate.  This  statute  appears  to 
abolish  the  common-law  procedure,  and  to 
repeal  the  act  of  1661,  and,  being  in  deroga- 
tion of  the  common  law.  should  be  strictly- 
construed.  One  purpose  of  the  statute  is  to 
permit  the  heir,  upon  whom  the  law  casts 
the  property  at  the  death  of  the  ancestor,  to 
come  Into  court  and  object  to  the  probate  of 
a  purported  will,  which  disinherits  or  cuts 
him  off  from  participating  in  the  ancestor's 
estate,  and  if  he  falls  to  do  so,  to  bar  any 
right  of  objecting  which  he  might  have  had 
within  one  year  after  probate.  Tbe  statute 
Is  not  confined  to  tbe  probate  of  tbe  will, 
but  Imposes  a  limitation  upon  the  right  of 
tbe  heir  to  contest,  and  is  a  complete  bar 
after  the  expiration  of  one  year.  We  do  not 
think  tbe  Le^slatnre  intmded  to  take  away 
Che  only  right  the  statute  gives  the  belr  of 
contesting  the  will,  except  upon  at  least  a 
substantial  compliance  with  Its  terms.  Of 
course,  failure  to  publish  notice  to  tbe  un- 
known heirs  as  required  by  law  Is  no  ground 
of  contest,  or  for  setting  aside  a  will.  It  Is 
not  so  contended.  Petitioners  are  seeking  to 
set  aside  this  will  upon  statutory  grounds, 
and  pleaded  tbe  failure  to  publish  the  notice 
required  by  law  merely  to  show  that  the  one- 


Digitized  by  Google 


BOSENTHAL  T.  BOSENTHAI^ 


91 


year  statute  of  llmltatloDs,  barring  their 
right  to  plead  snch  grounds  of  contest,  had 
Dot  run  against  them.  In  Brown  od  Jvrls- 
dictdon,  {  SI.  It  Is  said: 

"This  mode  of  Berviee  is  called  constructive; 
not  becanse  the  publication  in  the  manner  pro- 
Bcribed  raises  any  reasonable  presumption  that 
the  defendant  is  advised  of  the  pendency  of 
the  action,  for  its  autborlzation  is  not  con- 
fined to  eases  where  there  is  a  possibility  of 
its  ever  coming  to  the  knowledge  of  the  par- 
ty liable  to  be  affected  thereby.  The  defend- 
ant may  have  jemoved  beyond  the  reach  of 
knowledge  of  the  fact  of  publication  so  made, 
and  he  at  sneh  a  distance  that  It  would  be 
impossible  for  him  to  reach  the  place  of  trial 
before  the  day  fixed  for  the  return  of  the  pro- 
cess. This  method  of  service  depends  for  its 
vahdity  more  upon'  strictly  conforming  to  the 
statute  which  authorizes  it  than  upon  any  in- 
herent probability  of  its  glvii^  notice  of  the 
poidency  of  the  suit  to  the  party  affected ;  and 
the  fact  of  knowledge  on  the  part  of  the  de- 
fmdant  cannot  be  shown  to  supply  any  defect 
in  the  publication  car  in  ths  proceedings  anterior 
to  it." 

The  statutory  notice  to  the  heirs  by  pub- 
lication In  this  case  was  jurisdictional.  It 
could  not  be  given  or  withheld  at  the  discre- 
tion of  the  court,  and  the  action  was  not 
barred  unless  the  publication  was  made  sab* 
Btantlally  as  required  by  law. 

[1}  4.  The  only  notice  given  the  heirs,  ac- 
cordlng  to  the  allegations  of  the  complaint, 
which,  for  the  purposes  of  the  demurrer  must 
be  accepted  as  true,  was  the  notice  published 
five  times  In  the  daily  issue  of  the  Star^ 
Journal,  a  newspaper  published  dally  at 
Pueblo,  the  first  Issue  being  June  11,  1909, 
and  the  last  July  '8,  1909.  This  was  not  a 
substant^l  compliance  with  the  law,  and  was 
fatal  to  Jurisdiction.  A  legal  publication  of 
notice  was  a  prerequisite  to  the  Jurisdiction 
of  the  court  in  denying  unknown  heirs,  more 
than  a  year  after  the  probate  of  the  will,  the 
right  to  be  heard.  The  statute  (Rev.  St 
1908,  {  7083)  requires  such  notice  to  be  pub- 
lished "for  four  succes^ve  weeks  in  some 
dally  or  weekly  newspaper,"  and  a  certificate 
that  It  was  published  five  times  in  a  dally 
issue  of  a  dally  paper  giving  the  date  of  the 
first  and  last  publications  was  fatally  de- 
fecUve,  conferred  no  jurisdiction  upon  the 
orart,  and  did  not  set  in  motion,  against  the 
allegations  of  the  petition,  the  one-year  stat- 
ute of  limitations.  The  law  requires  the  pub- 
lication to  be  made  for  four  successive  weeks, 
and  tbe  certificate  must  follow  this  require- 
ment and  state  that  the  notice  was  published 
for  four  successive  weeks,  giving  the  date  of 
the  first  and  last  publications.  Certifying 
that  a  notice  was  published  five  times  in  th 
dally  issue  of  a  dally  newspaper,  is  not  equiv- 
alent to  saying  that  it  was  published  for  four 
successive  weeks,  and  there  Is  no  way  of 
placing  such  a  construction  upon  the  lan- 
guage. Evans  v.  People,  189  111.  652,  28 
N.  E.  Ull ;  Chandler  v.  People,  161  IlL  41, 
43  N.  E.  690 ;  Toberg  r.  Chicago.  164  111;  572, 
45  N.  E.  1010. 

It  does  not  foUow,  because  tbe  notice  was 


published  five  times  In  a  dally  issne  of  a 
dally  paper  between  the  dates  given,  that  it 
was  published  for  four  successive  weeks,  as 
the  statute  specifically  requires.  For  ought 
we  know,  there  may  have  been  three  publica- 
tions the  first  week  and  two  the  last 

Tbe  judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  lower 
court  to  overrule  the  motion  and  rule  re- 
spondents to  answer. 

ReTersed  and  remanded. 

OABBBKT,  a  J.,  and  SCOTT,      concnr.  • 


(89  Nev.  74) 

ROSENTHAT,  t.  ROSENTHAL.  (No.  2111.) 
(Supreme  Court  of  Nevada.    Nov.  26,  1916.) 

1.  Appeal  and  Ebbob  <8=s>70  —  Obdebs  Rs- 
TiEWABLB— Denial  op  Continttance. 

An  order  of  the  trial  court  dismissing  a  mo- 
tion for  a  continuance  is  not  directly  -  appeal- 
able. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S8  367-578,  386,  411;  Dec 
Dig.  <8=»70.] 

2.  Appsal  and  Ebbob  ^s»684  —  Reoobd  on 
Appeal— Statbmkht  and  Bill  or  Excbf- 

TI0H8. 

In  the  absence  of  a  statement  on  appeal  or 
bill  of  exceptions,  the  appellate  court  is  confined 
to  examination  of  the  judgment  roll  alone,  aiid 
cannot  review  the  de'mal  of  a  oontinuance  to 
take  depositimis. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cut.  Dig.  {{  2887-^90;  Dec  Dig. 

8.  Appeal  akd  Erbob  4s»68  —  Appealable 

Obokbs— Statotes. 

Rev.  Laws,  S  5339,  providing  that  upon  an 
appeal  from  an  order  made  on  amdavlt,  a  certi- 
fied copy  of  the  affidavit  and  counter  affidavit 
shall  be  annexed  to  the  order  in  place  of  the 
statement  on  appeal,  and  section  6356,  providing 
that  on  appeal  from  an  order  appellant  i^U 
furnish  tbe  court  with  a  copy  of  the  notice  of 
appeal,  the  order  appealed  from,  and  a  copy  of 
the  papers  used  on  the  hearing,  and  a  state- 
ment, if  there  be  one,  apply  to  appealable  orders 
only,  and  do  not  give  an  appeal  from  orders  not 
otherwise  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8S  344r^l ;  Dee.  Dig.  «=»68.] 

4.  Appeal  ano  Ebbob  <^S70— Ordebs  Re- 
viewable—Denial  OF  Continuance. 

An  order  denying  a  motioa  for  a  continu- 
ance can  only  be  reviewed  by  appeal  from  a 
judgment  or  order  refusing  a  new  trial,  or  by 
bill  of  exceptions  properly  allowed  by  the  trial 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3451,  3^-8489,  S491- 
3512;  Dec  Dig.  «=»870.] 

Appeal  from  District  Omrt,  Ormsby  Coun- 
ty ;  Frank  P.  Langan,  Judge. 

Action  by  Ada  Rita  Rosenthal  against  Hu- 
bert Semmy  Rosenthal.  From  a  final  judg- 
ment, and  an  order  refusing  a  continuance, 
defendant  appeals.  A|^>eal  from  order  dis- 
missed. JucUcmcnt  affirmed. 

John  M.  Chartz,  of  Carscn  City,  for  appel- 
lant Samuel  Piatt,  of  Carson  City,  for  re- 
cqjiondent 
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McCARRAN,  J.  The  notice  of  appeal  filed 
in  tbis  case  states  that  It  is  as  appeal  from 
the  Qnal  Jadgment  and  from  an  order  refus- 
ing a  continuance.  Respondent  has  moved 
to  dismiss  the  appeal,  upon  the  ground  that 
there  is  no  record  before  this  court,  as  re- 
quired by  the  statutes  of  Nevada  and  the 
rules  of  the  court.  , 

It  appears  from  the  record  that,  prior  to 
the  trial  of  the  cause,  defendant  in  the  court 
below,  appellant  herein,  moved  the  court  for 
a  continuance  for  the  purpose  of  procuring 
the  depositions  of  witnesses.  The  motion 
for  continuance  being  denied  by  the  court, 
the  caubc  proceeded  to  trial  and  final  judg- 
ment, In  which  a  decree  of  divorce  was  Is- 
sued. In  tbis  case  appellant  appears  here 
without  bill  of  exceptions  or  statement  on 
apiieal. 

(1  ]  An  order  of  the  trial  court  in  allowing 
or  dlsiiilssing  the  motion  for  continuance  is 
not  of  itself  an  appealable  order,  and  can 
be  reviewed  only  on  appeal  from  the  final 
Judgment  Revised  Laws,  |  5329;  White- 
foot  7.  Lefflngwell,  90  Wis.  182,  63  N.  W.  82; 
Jaffray  t.  Thompson,  66  Iowa,  323,  21  N.  W. 
659;  Shearou&e  T.  Smith,  83  Ga.  520, 11  S.  E. 
600 :  State  t.  Ducker,  35  Nev.  214,  127  Pac. 
090;  Haraszthy  v.  Uorton,  46  Cal.  545. 

[2|  In  the  case  of  State  v.  WalUn,  6  Nev. 
280,  this  court  held  ttiat  where  there  was  no 
bill  of  exceptions,  and  no  statement  on  ap- 
peal, and  the  afildavlts  in  support  of  the  mo- 
tion for  continuance  were  not  properly  In 
the  transcript,  the  alleged  enror  of  the  trial 
court  In  refusing  a  continuance  could  not  be 
coDHldered  by  this  court  In  the  case  of 
State  T.  Preston.  30  Nev.  SOT,  95  Pac  920, 
this  court  said: 

"The  Supreme  Court  of  this  state,  to  be  cloth- 
ed with  Jurisdiction  to  adjudicate  whotever  ques- 
tions are  properly  raised  by  an  appeal  from  an 
inferior  court  muBt  be  connected  with  tbe  pro- 
c«e<lin]{8  hiid  in  tbe  lower  court  substantiaUy 
in  the  maoiier  required  by  the  statutes  regu- 
latins  appeals;  otherwise,  this  court  acquires  no 
juristlictioo.  If  any  of  these  essential  links  re- 
quired bv  mandatory  statutes  and  necessary 
to  give  this  court  Jurisdiction  are  lacking,  the 
attempted  appeal  confers  no  jurisdiction  on 
this  court  and  the  proceedings  must  be  dis- 
missed." 

It  has  been  repeatedly  held  by  this  eonrt 
that  in  the  absence  of  a  statement  on  appeal 
or  bill  of  exceptioiiB,  this  court  la  confined 
to  a  consideration  of  the  Judgment  roll  alonow 
Werner  r.  Babcock,  84  Ner.  42,  U6  Pac;  857» 
and  cases  there  referred  ta 

[3]  We  are  referred  by  appellant  to  cei^ 
tain  sections  of  the  Civil  Practice  Act,  to 
wit,  sections  6339  and  5356,  Rev.  Laws: 

•'Sec.  53H9.  The  provisions  of  the  last  preced- 
ing auction  shall  not  apply  to  appeals  taken 
from  an  order  made  upon  affidavit  filed,  but  a 
certified  copy  of  such  affidavit  and  counter  affi- 
davit, if  any,  shall  be  annexed  to  the  order,  in 
the  place  of  the  statement  on  appeal  mentioned 
in  that  section," 

"Sec.  5356.  •  •  *  On  an  appeal  from  an 
order,  the  appellant  shall  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  the  order  appeal* 
ed  from,  and  a  copy  of  the  papers  used  oo  the 
hearing  in  the  court  below,  and  a  statement  if 
there  be        anch  copies  to  be  certified  in  like 


CNev. 

manner  to  be  correct  •  •  •  If  the  appellant 
Fails  to  furnish  tbe  requisite  papers,  the  appeal 
may  be  dismissed." 

In  onr  JtMlgment.  the  sections  of  the  atat- 
ate  here  dted  apply  to  appealable  ordos. 
To  say  that  an  t^pgeal  mtffht  be  taken  from 
every  order  made  by  a  court  during  the  pen- 
dency of  an  acUon  would  be  to  give  Banctl<» 
to  a  multiplicity  of  appeals  growing  out  of 
a  sli^e  litigation,  attended  as  audi  a  oounw 
would  be  by  expense  and  Inestimable  delay. 
A  modem  and  very  reliable  commentary 
puts  It  that: 

"Judgments  and  orders  from  which  an  appeal 
will  lie  are  those  which  either  terminate  the 
action  or  operate  to  divest  some  right  in  such  a 
manner  as  to  put  it  out  of  the  power  of  the 
court  makins  toe  order  to  place  the  nerUes  in 
their  oricinal  condition  after  the  exi4mtiott  ol 
the  term?'   2  B.  a  L.  |  22. 

In  tile  same  work  we  find  it  stated: 

"Ad  order  (noting  or  refusing  a  continnance 
is,  of  course,  in  no  way  final,  aod  It  may  safely 
be  stated  that  sncb  an  order  is  not  reriewable 
on  appeal  or  writ  of  emnr  before  final  Judg- 
ment^'2  R.  C  U  {  SO. 

If  furtlier  anthority  were  neceeaary  to 
support  the  propoidtlon  that  an  order  grant- 
ing or  refusing  a  continuance  is  not  ss  a 
general  rule^  appealable,  it  would  be  only 
necessary  to  dte  the  dedslontr  of  the  courts 
of  many  states  set  forth  In  support  of  that 
rule  In  a  very  recent  publication,  8  Corpus 
Juris,  pL  473,  i  295.  We  recognize^  without 
comment  here,  that  this  rule  may  be  subject 
to  exception,  and  has  been  so  held  in  cases 
where  tbe  rights  of  the  parties  would  be 
permanently  affected.  Humburg  v.  Mamura, 
13  Hawaii,  702. 

We  are  referred  by  appellant  to  tbe  case 
of  Beetty  v.  Sylvester,  S  Nev.  228,  in  sui^rt 
of  his  contention  that  it  was  not  necessary 
to  bring  the  appeal  from  the  order  to  this 
court  either  by  a  bill  of  exceptions  or  state- 
ment on  motion  for  a  new  triaL  It  will  be 
observed,  however,  that  In  the  case  cited 
the  error  complained  of  was  brought  to  this 
court  by  way  of  bill  of  exceptions,  and  the 
method  ot  appeal  was  not  attacked.  The 
decision  of  this  court  in  the  case  of  Weln- 
rich  V.  Porteus,  12  Nev.  102,  if  applicable  at 
all,  could  only  be  so  in  the  event  that  the 
order  appealed  from  was  in  fact  an  appeal- 
able order,  one  specifically  recognized  as 
such  by  statute  or  by  rule ;  and,  as  we  have 
already  stated,  an  order  denying  a  motion 
for  a  continuance  does  not  come  within  this 
class.  The  case  of  Thompson  v.  Bank,  19 
Nev.  293,  9  Pac.  883,  is  not  in  point  The 
case  of  Smith  v.  Wells  Estate  Co..  29  Nev.  411, 
91  Paa  315,  if  applicable  at  all,  supports  the 
position  that  we  take  here. 

[4]  The  order  of  the  trial  court  denying 
appellant's  motion  for  continuance  not  being 
an  order  from  which  a  direct  appeal  could 
be  taken,  it  is  our  Judgment  that  the  action 
of  the  trial  court  in  this  respect  could  only 
be  reviewed  by  this  court  when  brouglit  here 
by  one  of  tbe  avenues  prescribed  by  the 
statute;  L  e.,  by  appeal  from  the  Judgment 
or  order  refusing  a  new  trial,  or  by  hill  of 
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exceptions  properly  allowed  by  the  trial 
court.  There  being  no  bill  of  exceptions  or 
statemeDt  on  appeal  In  tlie  record  presented 
to  tilts  conrt,  and  the  statnte  permitting  no 
direct  appeal  from  an  order  denying  a  mo- 
tion for  continuance,  the  direct  appeal  here 
attempted  from  the  order  mnat  be  dismissed. 

On  an  aiH>eal  from  the  Judgment  alone, 
without  statement  or  bill  of  exceptions,  this 
court  can  only  consider  the  record  constitut- 
ing the  Jadgmrat  roU.  Peers  v.  Reed,  23  Nev. 
404,  48  Pac.  897 ;  Werner  t.  Babcock,  supra ; 
Western  Eng.  &  Const  Co.  t.  Nevada  Amuse- 
ment Go^  33  Mer.  203,  110  Faa  1120.  No 
error  Is  cont«ided  tax  as  existing  In  the  Judg- 
ment rolL 

The  Judgment  should  be  affirmed.   It  Is 

ao  ordered. 

NORCB03S,  a  and  COLEMAN,  J., 
ccmeur. 


(n  N«T.  O) 

Ex  parte  COUNTS.   (No.  220L) 
(Supreme  C3omt  of  Nevada.   Nov.  20,  ISflS.) 

1.  IiioBirnEs  «=s>6— PowBBS  or  Omr  Counoxx. 

WlTNET  BDSBBS. 

Under  Reno  City  Charter,  art  12,  I  10, 
■nbd.  12,  as  amended  by  St  lOlI^  c.  184,  giviog 
the  city  cooocil  power  to  Impose  a  license  tax 
«D  and  reculate  hacloL  haekn^  coaches,  and  "all 
other  vehlclea  used  for  Ure,^  the  city  council 
bad  authority  to  pass  an  ordinance  licensing 
and  regulating  the  operation  of  Jitney  busses. 

[Eld.  Note. — For  other  cases,  see  Licenses. 
Cent  Dig.  B  S.  6,  19;  Dec  Dig.  «=36.] 

2.  STATmrXS  <S»137— AUBIfDHBRT— AHSND- 

tam  or  Rxpbaubd  Act. 

An  amendment  of  a  city  charter  was  not 
invalid  because  the  title  of  the  act  purported  to 
amend  an  act  theretofore  repealed. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
iJmt.  Dig.  f  204;  Dec  Dig.  «=3l37.] 

8.  LiCKNSES      ^S>7   —    RKASONABIJtlTBSS  — 

Amount. 

A  cit7  ordinance  licensing  jitney  basses  and 
regulating  the  tax  according  to  the  seating  ca- 
pacity, was  not  Invalid  as  failing  to  comply  with 
the  charter  provision  that  all  licenses  should  be 

Sadoated  according  to  the  amount  of  business 
nc 

[Ed.  Note.— For  other  caioa,  see  Ucoises, 
Cent  Dig.  H  7-16, 19;  Dee.  Dig.  ♦s»7.]^^ 

4.  Cabbikbs  ^=>2— JrrnET  Bdsses  —  BBQinx* 
ino  iHDEMNrrr— Bond  ob  Insubance. 
An  ordinance  requiring  every  jitney  bus  to 

take  out  license  and  to  give  an  indemnity  bond, 

or  take  out  insurance  for  the  benefit  of  persons 

injured,  is  valid. 
[Ed.  Note.— For  other  cases,  see  Oarriera, 

Cent  Dig.  if  4,  6;  Dec  Dig.  «s>2.] 

6.  MimXCTPAI.  COSFOKATIONS  «=3592— PoWKBS 
— LiCEKBES— JrTNKT  BUSSES. 

St  1913,  c.  206.  regulating  automobiles  or 
motor  vehicles  on  public  roads  and  streets,  pro- 
Tiding  a  license  for  the  operati<m  tbereof,  and 
In  section  15  providing  that  the  act  shall  in 
no  wise  affect  any  statute  now  existent  nor  that 
may  hereafter  be  enacted  providing  for  the  li- 
eeaaing  of  automobiles  for  hire,  does  not  inter- 
fere with  the  power  of  a  dty  to  Ueoise  and  reg- 
ulate the  use  of  jitney  busses. 

[Ed.  Note— For  other 
Corporadoiis.  Cent  Dig.  »  ±811-1314;  Dec 
Dig.  ^592.1 


Original  proceedings  by  W.  L.  Counts  for 
writ  of  habeas  corpus.   Writ  denied. 

Sweeney  &  Morehoufte,  of  Reno,  for  peti- 
tioner. Lester  D.  Summ6rfleld,  dtj  Attr., 
of  Bene,  ftnr  respondent 

NOROROSS,  a  J.  This  Is  an  original 
proceeding  in  habeas  corpus.  Petitioner  al- 
lies that  he  la  unlawfully  held  in  custody 
by  the  chief  of  police  of  the  city  of  Reno  up- 
on a  charge  of  misdemeanor  tot  the  viola- 
tion of  a  certain  ordinance  In  said  city, 
known  aa  City  Ordinance  No.  183,  and  en- 
Utled: 

"An  ordinance  to  fix,  impose  and  provide  for 
the  collection  of  a  license  tax  upon  jitney  bus- 
ses and  to  reeulate,  the  operation  and  running  of 
the  same  within  the  city  of  Reno ;  to  fix  a  pen- 
alty for  the  violation  of  Its  provisions;  and  to 
repeal  all  ordinances  and  parts  of  ordinances  In 
coufiict  therewith,  and  particularly  City  Ordi- 
nance No.  170." 

Section  1  of  the  ordinance  In  question, 
nndw  the  heading  "D^iitlon  Temu," 
provides: 

"A  'jitney  boa*  shall  mean  and  Include  any 
self-propelled  motor  vehicle,  other  than  a  street 
car,  employed  in  the  business  of  carrying  passen- 
gers for  hire  over  fixed  routes,  or  between  cer- 
tain definite  points,  within  the  dty  of  Rene" 

Section  2  of  the  ordinance  requires  a 
written  applicatim,  according  to  a  prescrib- 
ed form,  for  a  Ucmse  to  engage  In  the  busi- 
ness of  operating  or  running  a  "Jitney  bus" 
to  be  filed  with  the  dty  clerit 

Section  8  of  the  ordinance  requires  that 
the  written  application  be  accompanied  with 
a  surety  company  tund  or  a  policy  of  in- 
surance executed  by  a  company  authorized 
to  do  tw^ess  In  Nevada,  lb  the  sum  of  |10,- 
000  for  the  operation  of  not  to  exceed  cme 
"Jitney  biu."  and  $5,000  for  each  additional 
*^ltney  bus"  proposed  to  be  (grated,  mcb 
indemnity  bond — 

"conditioned  to  the  effect  that  In  the  event  of 
any  person  or  property  being  injured  or  dama^^ 
ed  by  negligence  or  carelessness  in  the  operation 
of  any  jitney  bus  owned  or  operated  by  or  under 
the  control  of  the  perecoi  films  such  indemnity 
bond,  the  person  so  Injured  ui  his  person  or 
property  shall  have  a  right  of  action  there- 
on. •  • 

Such  policy  of  Insurance,  If  furnished  in 
lieu  of  a  bcmd,  to  Insure  the  owner,  lessee,  or 
person  In  control  of  said— 
"jitney  bus  against  loss  by  reason  of  damage 
that  may  result  to  any  person  or  property  by 
reason  of  negligence  or  carelessness  in  the  op- 
eration of  any  jitney  bus  owned,  operated  or 
under  the  contrm  of  the  person  filing  such  pol- 
icy of  insurance.  •  •  •  Said  policy,  or  pol- 
icies, of  Insurance  shall  guarantee  payment  of 
any  final  judgment  rendered  against  the  said 
owner  or  lessee  of  said  jitney  bus,  under  the 
terms  and  conditions  hereinbefore  set  forth,  ir- 
respective of  the  financial  responsibility  of  the 
owner,  lessee  or  person  having  the  control  of 
said  jitney  bus." 

Section  4  of  the  ordinance  provides  that 
the  city  council  shall  grant  a  license  to 
operate  such  Jitney  btis  or  busses  upon  the 
approval  of  such  bond  or  policy  of  Insurance] 
the  other  provisions  of  the  ordinance  appear- 
ing to  have  been  fully  complied  with. 


^aiFor  othOT  casts  sts  ssme  toplo  and  XBT-NUHBSR  in  aU  Kay-Nambersd  Dlgasts  and  Ind«(M 
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Section  5  of  tbe  ordinance  fixes  tbe  amount 
of  a  quarterly  license  tax  at  $1S  for  a  bus 
of  a  capadity  <a  not  exceeding  five  pas- 
sengers; fSO  for  a  bus  with  a  capacity  of 
more  than  Ave  and  less  than  ten  pass^igers; 
and  $30  vtaere  the  capacity  ot  the  bus  ez< 
ceeds  ten  passengers. 

Sections  6.  7.  and  9-16  of  the  ordinance 
contain  other  provisions  in  the  nature  of 
regalattons,  not  necessary  to  here  refer  to. 

Section  8  makes  It  unlawful  to  operate  a 
"Jitney  bus"  with<mt  tbe  preswlbed  license, 
and  section  17  makes  it  a  misdemeanor  to 
violate  any  provl^n  of  the  ordinance. 

Section  19  provides: 

"This  ordinance  is  hereby  declared  to  be  pass* 
ed  and  adopted,  both  for  the  purpose  of  revenue 
and  for  the  regulation  of  tti«  business  herein  leg- 
islated upon." 

It  Is  the  contention  of  petitioner  that  the 
ordinance  In  question  Is  void,  In  that  the 
dty  counsel  of  tbe  city  of  Seno  Is  not  in- 
vested with  any  power  to  adopt  such  an  or- 
dinance ;  that  the  dty  council  has  no  power 
to  classify  an  automobile  as  a  Jitney  bus  or 
to  define  tbe  points  In  tbe  dty  of  Beno  over 
wbtdi  an  automobile  should  run,  or  to  au- 
thorize or  compel  or  demand  of  petitioner  a 
bond  in  the  sum  of  (10,000  or  any  other  sum, 
before  he  could  ruo  his  said  aut(MuobIle,  be 
being  licensed  by  tbe  state  of  Nevada;  that 
the  said  ordlnauce  is  void  because  the  license 
tax  is  not  made  uniform  in  proportion  to 
the  approximate  amount  of  business  done  by 
the  licensee,  and  further,  because  it  is  un- 
reasonable and  dtscrtmlnatlng,  in  that  street 
railroads,  motor  cycles,  and  other  vehicles 
are  permitted  to  use  the  streets  of  the  city 
of  Reno,  without  any  such  qualifications,  as 
the  giving  of  a  bond  of  910,00(^  ae  tbe  pay- 
ing of  a  license  therefor. 

Tbe  so-called  "Jitney  btis"  is  a  very  modem 
institution.  Many  cities  have  dealt  with  the 
question  by  ordinance  similar  to  that  under 
consideration  In  the  present  case.  A  few 
cases  involving  these  ordinances  have  been 
dedded  by  courts  of  last  resort  In  several  of 
the  states,  and  such  ordinances  have  uniform- 
ly been  sustained.  EK  parte  Dickey  (W.  Ta.) 
85  S.  Bi  781;  Ex  parte  Cardinal  (OaL)  150 
Pac.  348;  Ex  parte  Sullivan  (Tex.  App.)  178 
S.  W.  637;  State  ex  rel.  Case  t.  Howell 
<Wash.)  147  Pac.  1169. 

In  an  arttde  appearing  in  the  August,  1916, 
number  of  Case  and  Comment,  entitled  "The 
Jitney  Bus  as  a  Factor  in  Public  Serrlce," 
tbe  author,  Mr.  €k>rdon  Lee  ot  the  Nott  York 
bar,  says: 

"Information  obtained  from  mayors,  banbera, 
and  railway  authoritiea  in  various  municipali- 
ties discloses  that  out  of  138  cities  representing 
45  statesj  the  District  of  Columbia,  and  8  of 
the  principal  dtles  of  the  Dominion  of  Canada* 

Jitney  busses  are  operated  at  present  in  lOti, 
eaving  32  in  which  there  is  no  traffic  of  this 
character.  ♦  •  *  Municipal  regulationa  of 
the  business  usually  prescribe  a  license  fee  grad- 
uated according  to  passenger  capacity,  and  re- 
quire a  bond  to  be  given  to  insure  careful  and 

S roper  operation,  and  to  afford  Indemnity  for 
amages  Inflicted.  •  •  • 


[1]  It  Is  not  contended  by  counsel  for  pe- 
titioner that  wdtnanees  regulating  the  use 
of  ant«n<^e8  for  hire  are  Inherently  inval- 
id, but  It  is  contended  that  the  dty  coundl 
of  the  dty  of  Ueno  is  withont  power  to  en- 
act such  ordinance. 

Subdlvisiim  2  of  section  10  of  artide  12  of 
the  City  Charter  of  Reno,  as  amended  by 
Stats.  1916,  p.  253,  confers  general  powers 
upon  ibe  dty  council  to  make  and  pass  ordi- 
nances. 

Subdivision  10  of  the  same  apcUon  c(mfer8 
power  upon  tbe  dty  coundl— 
"to  fix,  impose  and  collect  a  license  tax  on  and 
to  regulate  all  character  of  lawful  trades,  call- 
ings, industries,  occupatioas,  professions  and 
business,  conducted  in  whole  or  in  part  within 
the  city  including  *  •  «  (specifically  enumer- 
ating the  same),  and  all  character  of  lawful  busi- 
ness or  callings  not  herein  specifically  named: 
Provided,  that  in  fixing  licenses,  tbe  city  coun- 
cil must  as  nearly  as  practicable,  make  the  same 
uniform  In  proportion  to  tbe  approximate 
amount  of  business  done  by  tbe  licensee:  And 
provided  further,  that  In  fixing  licenses  hereun- 
der, the  city  council  must  have  due  regard  for, 
and  be  governed  as  far  as  possible  by,  the  ap- 
proximate amount  or  volume  of  business  done 
by  each  person,  firm,  company,  association,  or 
corporation  thus  licensed."  i 

Subdivision  12  of  the  same  section  confers 
power  upon  the  dty  coundl — 
"to  fix,  impose,  and  collect  a  license  tax  on  and 
regulate  hacks,  hackney  coaches,  cabs,  omnibus- 
es, express  wagons,  drays.  Job  wagons,  and  all 
other  vehicles  used  for  bire." 

Subdivision  18  provides  for  the  Issuance  of 
all  licenses  authorized  by  tbe  charter  and  to 
fix  tbe  amount  thereof,  the  times  for,  the 
manner  of,  and  the  terms  upon  which  the 
same  shall  be  Issued. 

Subdivision  37  confers  power  on  the  city 
TOundl: 

"To  adopt  and  enforce  by  ordinance,  all  such- 
measures,  and  establish  all  such  regulations  in 
case  no  express  provision  Is  in  this  charter  made, 
as  the  city  coundl  may  from  time  to  time  deem 
expedient  and  necessary  for  the  promotion  and 
protection  of  health,  comfort.  saFety,  life,  wel- 
fare, and  property  of  the  inhabitants  of  said 
city,  •  •  ♦  and  to  pass  and  enact  ordinances 
on  any  other  subject  of  municipal  control,  or 
to  carry  Into  force  or  effect  any  other  powers  of 
the  city,  and  to  do  and  perform  any,  every  and 
all  acts  and  things  necessary  or  required  for 
the  execution  of  the  powers  conferred  or  which 
may  be  necessary  to  fully  carry  out  the  purpose 
and  intent  thereof." 

We  think  the  general  and  specific  provi- 
sions of  the  charter  referred  to  supra,  con- 
fer power  upon  the  dty  coundl  to  adopt  an 
ordinance  of  the  character  here  In  question. 
A  Jitney  bus,  as  defined  In  the  ordinance,  is, 
we  think,  clearly  within  the  special  provi- 
sions of  subdivision  12,  supra,  empowering 
the  dty  council  to  Impose  a  license  tax  on 
and  regulate  "all  other  vehicles  used  for 
hire." 

Counsel  for  petitioner  dtes  the  case  of 
Transportation  Co.  v.  Tobin,  19  App.  D.  O. 
462,  as  an  authority  in  support  of  the  con- 
tention that  the  expression  "all  vehldes  used 
for  hire"  cannot  be  construed  so  as  to  em- 
brace automobiles  or  so-called  "Jitney  bus- 
ses."  The  court,  in  the  Tobln  Case,  supra, 
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held  that  th«  words  "ofber  vehicles"  contain- 
ed In  the  llc«ise  Haw  of  the  IMstrlct  of  Colum- 
bia, passed  by  the  legislative  assembly  of 
1871,  and  providing  for  a  license  tax  upon 
"hacks,  cabs,  omnibuses,  and  other  vehicles 
for  transportation  at  passengers  for  hire" 
would  not  be  held  to  Include  motor  vehltdes 
used  for  hire.  While  the  court  In  that  case 
held  that  motor  vehicles  were  not.**eJusdem 
generis."  the  court  expressed  Its  reason  for 
so  holding  as  follows : 

"The  laagoage  ot  the  section  of  the  act  in 

aaestioQ  is  yery  brofld  and  unqualified,  tnd  if 
le  electric  vehicles,  now  used  by  the  defend- 
ant, had  been  known  and  in  use  at  the  time  of 
the  passage  of  the  adi,  there  would  have  been 
good  ground  for  assoming  the  applicability  of 
the  terms  of  the  act  to  them,  and  that  their  use 
would  have  been  subject  to  license,  although  not 
specificaUy  mentioned  in  the  act.  But  it  is  a 
known  fact,  and  is  conceded,  tbat  tbese  elec- 
tric vehicles  are  of  novel  and  recent  Invention 
as  to  practical  use,  and  that  they  were  unbnown 
to  and  certainly  not  within  the  contemplation  of 
the  authors  of  the  act  of  the  legislative  assem- 
bly, at  tbe  time  of  the  passage  of  tbat  act,  as 
vtiiicles  for  the  transpwtation  of  passengers." 

The  reas<Hilng  of  the  opinion  that  a  motor 
vehicle,  becanse  not  In  existence  at  the  time 
of  the  passage  of  tbe  act.  ought  not  to  be 
considered  as  of  the  same  general  character 
as  hacks,  cabs,  and  omnibuses  because  of 
a  difference  simply  in  the  motive  power,  does 
not  appeal  strongly  to  us.  It  Is  a  matter  at 
public  and  general  knowledge  that  these  mo- 
tor vehicles  have  very  largely  displaced 
hacks,  cabs,  and  omnibuses  propelled  by 
horses,  and  that  there  Is  little  or  no  distinc- 
tion between  the  two  classes  of  vehldea,  oth- 
er than  in  the  motive  power  used.  There  Is 
no  distinction  whatever  In  the  purpose  of 
use.  However,  It  is  clear,  from  the  opinion 
In  the  Tobin  Case,  that  had  motor  vehicles 
been  In  use  at  the  time  of  the  adoption  of  the 
license  law  for  the  District  of  Columbia,  In 
<Iuestlon  In  that  case,  the  words  "other  vehi- 
cles" would  have  been  construed  to  Include 
such  motor  vehicles.  The  Tobln  Case  was 
decided  In  1902.  The  provisions  of  the  Beno 
charter  under  construction  in  this  case  were 
first  adopted  b}  the  Legl^ture  of  1905,  and 
re-enacted  by  the  amendments  of  1015.  Mo- 
tor vehicles  were  In  common  use  at  the  time 
of  the  adoption  of  these  provisions,  and  ap- 
plying tbe  reasoning  of  the  Tobln  Case  to 
the  case  at  bar  the  words  "all  other  vehi- 
cles used  for  hire"  should  be  construed  to 
Include  automobiles  or  "Jitney  busses"  used 
for  the  transportation  of  passengers  for  hire. 

[2]  The  contention  that  the  amendments  of 
the  dty  charter  of  the  dty  of  Beno,  made 
by  the  Legislature  of  1915,  are  invalid,  be- 
cause the  title  of  tbe  act  purports  to  amend 
an  act  theretofore  repealed,  Is  without  merit 
This  contention  Is  fully  answered  by  the 
recent  case  of  Worthington  v.  District  Court, 
37  Nev.  212,  142  Pac.  233.  See,  also,  36 
Cyc.  1058. 

[3,  4]  The  contention  of  connsel  for  petition 
er,  that  the  ordinance  is  invalid  because  not 
In  compliance  with  the  provlsltms  of  the  dty 


charter  providing  tbat  all  licenses  shall  be 
graduated  according  to  the  amount  of  busi- 
ness done,  is  also,  we  think,  without  merit. 
The  provisions  of  the  ordinance  regulating 
the  tax  according  to  the  seating  capadlty  of 
the  jitney  hue  la  reaaonable  This  method  of 
fixing  license  taxes  has  been  sustained  In 
"jitney  bus"  cases  heretofore  cited.  See,  al- 
so, Bz  parte  Li  Prottl.  68  Oal.  635.  10  Pac. 
113;  Bramman  v.  Ci^  of  Alameda,  162  Cal. 
648,  124  Pac.  243;  4  Dillon,  Mnnldpal  Cor- 
porations <Sth  Ed.)  1 1410. 

The  provisions  of  the  ordinance  regnirlng 
a  bond  are  substantially  tbe  same  as  those 
contained  in  ordinances  brought  into  ques- 
tion In  "jitney  bus"  casra  cited  supra.  The 
reasons  given  for  sustaining  the  requironent 
of  a  bond  are  manifest  and  convincing. 
Speaking  to  this  question,  the  Supreme  Court 
of  Gallfomia  In  fiix  parte  Cardinal,  supra, 
said: 

"We  see  no  reason  to  doabt  the  power  of  the 
state,  or  any  county  or  municipality,  in  the  ex- 
ercise of  its  police  power  of  regulation,  to  re- 
quire security  in  the  shape  of  a  bond  or  insur- 
ance policy  from  Its  licensees  in  all  cases  where 
the  giving  of  such  security  may  fairly  be  held 
to  bea  reasonable  requirement  for  the  protection 
of  the  public  *  *  *  In  the  case  at  bar  we 
have  persons  undertaking  to  parsue  upon  the 
public  streets  <tf  the  city  and  county  of  San 
Francisco  an  occupation  tbat  If  neglisently  con- 
ducted is  fraught  with  danger  not  only  to  those 
who  may  be  passengers,  but  also  to  the  public 
generally  up(Hi  those  streets.  The  occupation  is 
one  that  may  properly  be  regulated  by  tbe  pub- 
he  authorities,  and  the  insistence  on  a  bond  or 
other  secarity  in  a  reasonable  amoant  to  Indem- 
nify those  who  may  be  injured  by  the  negligent 
or  illegal  operation  of  the  business  appears  to 
ns  not  to  be  beyond  the  range  of  reasonable 
requirement." 

The  question  was  considered  at  great 
length  by  the  Court  of  Criminal  Appeals  of 
Texas  in  Bx  parte  Sullivan,  supra.  From 
the  iH>hiion  we  quote  tbe  following  excerpts: 

"On  this  point,  as  we  see  it,  it  resolves  itself 
into  whether  or  not  the  judges  of  this  court 
can  say,  as  a  matter  of  law,  tbat  to  require  of 
the  jitney  man  to  procure  such  a  bond  as  a  pre- 
requisite to  his  running  hia  business  in  the 
streets  of  Ft.  Worth  is  so  unreasonable  and  op- 
pressive as  a  regulation  of  the  business  as  to 
render  that  provision  of  the  ordinance  void.  We 
have  no  knowledge  on  the  subject  other  than  is 
disclosed  by  tbe  facts  and  record  in  this  case, 
and  the  knowledge  that  we  are  presumed  to 
possess  in  common  with  all  other  men.  On  the 
other  band,  the  city  of  Ft.  Worth  and  its  gov- 
erning commissioners  must  have  knowledge,  and 
we  must  presume  they  have,  which  we  cannot 
have.  •  •  •  We  have  had  much  difficulty  in 
reaching  a  correct  and  satisfactory  conclusion 
as  to  whether  or  not  requiring  the  jitney  oper- 
ators to  procure  such  bond,  and  not  the  other 
classes  or  common  carriers  of  passengers  for 
hire  In  the  city,  is  so  unreasonable  or  such  a 
discrimination  as  to  make  this  feature  of  the 
ordinance  void.  From  our  study  of  the  facts 
and  the  law  applicable,  we  think  it  reasonably 
certain  that  the  record  shows  three  separate 
and  distinct  classes  of  common  carriers  of  pas- 
sengers for  hire  in  said  city  (outside  of  the 
steam  and  interurban  railways  not  under  consid- 
eration), to  wit:  First,  the  street  car;  second, 
the  ordinary  hack  and  automobile;  and,  third, 
the  jitney.  Clearly,  the  city  so  rerarded  them 
and  acted  upon  such  distinction."  '^n  our  opin- 
ion the  agreed  facts  in  this  case  show  sucn  a 
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marked  distinction  between  the  three  characters 
of  passenger  carriers  for  hire  and  the  extent  and 
manner  of  their  nse  of  the  streets  as  to  justify 
the  city  in  requirinjr  ttie  operator  of  the  jitney 
to  give  such  bond  and  in  not  requiring  either 
ot  the  other  elassea  of  carriera  to  do  so,  and 
that  we  cannot  therefore  bold  t^is  provlsiou  of 
the  ordinance  TOid." 

II]  It  Is  contended  tbat  because  petltkmer 
has  a  state  lieoise  granted  In  accordance 
wltb  tbe  i^rorfslons  of  an  act  ot  tbe  Legls- 

latttre  entitled: 

"An  act  reealating  aatomobiles  or  motor  vehi- 
cles on  public  roads,  highways,  parks  or  park- 
ways, streets  and  avenues,  .witbfn  the  state  of 
Nevada;  providing  a  license  for  the  operation 
thereof  and  prescribing  penalties  for  its  vioia- 
tioD ;  designating  tbe  manner  of  handling  the  re- 
ceipts therefrom  and  tbe  purpose  for  which  it 
may  be  expended  and  in  what  manner" 

—ftpprored  Harcb  2A»  191S  (StatSw  1S13,  p. 
280),  that  no  other  license  may  tw  required. 
This  latter  statute  requires  all  owners  of 
antfMnobiles  to  inocnre  a  Ucmae  from  tbe 
secretary  ot  state.  Tbe  llcraise  fee  required 
by  this  latter  act  is  determined  at  tbe  rate 
of  12)6  cente  per  horse  power.  The  act  con- 
tains many  proTi8i<»w  regotettng  tbe  use  of 
aatomobiles  or  motor  Tefaidea  upon  tbe'  pub- 
lic highways  of  the  state. 

Sectitm  14  of  the  act  provides: 

*The  local  authorities  of  incorporated  or  nn- 
tncorporated  cities  or  towns  may  regulate  by 
ordinance,  rule  or  regulation  hereafter  adopted, 
the  speed  of  motor  vehicles  wltbiu  tbs  bmits 
of  such  cities  or  towns.  •  •  •  " 

Section  15  of  the  act  provides: 

"Thia  act  shall  in  no  wise  affect  any  statute 
now  existent  or  that  may  hereafter  be  enacted 
providing  for  a  license  on  automobiles  for  hire." 

It  is  the  contention  of  counsel  for  petition- 
er that  the  provision  of  section  14,  supra,  is 
a  limitation  upon  tbe  power  of  the  authori- 
ties of  any  Incorporated  city  to  regulate  the 
use  of  automobiles  or  motor  vehicles  other 
than  in  tbe  matter  of  speed,  and  that  the 
provision  of  section  IS,  regulating  a  "license 
on  automobiles  for  hire,"  limits  the  power  to 
make  such  regulation  by  tbe  Legislature 
only. 

It  is  clear  from  the  whole  scope  and  pur- 
pose ^of  the  act  of  1913  that  It  was  not  in- 
tended to  deal  with  automobiles  for  hire  as 
distinct  from  automobiles  generally.  Tbe 
Legislature  will  be  presumed  to  know  that 
when  it  passed  tbe  act  of  1913,  It  could  not 
limit  the  power  of  subsequent  Legislatures  to 
enact  a  law  Imposing  an  additional  license 
on  automobiles  used  for  hire.  It  is  presum- 
also,  that  the  Legislature  knew  that  there 
was  no  existing  general  statute  imposing  a 
license  on  automobiles  used  for  hire.  While 
the  word  "statute"  is  generally  used  to  refer 
to  acts  passed  by  a  Legislature,  the  word  Is 
not  always  used  wltb  sudi  a  strict  limita- 


tion. Applying,  however,  the  strict  defini- 
tion <a  tbe  word  'Statute"  to  the  section  in 
question,  nevertheless,  we  think  the  section 
win  not  warrant  so  narrow  a  codstmction 
as  to  place  any  limitations  uptm  tbe  pow&e 
of  tbe  dty  council  of  the  city  of  Beno  to  im- 
pose a  license  upon  automobiles  used  for 
hire  and  coming  within  the  deflniticm  of  a 
"Jitney  bns*'  as  defined  In  the  ordinance.  The 
city  charter  of  the  dty  of  Reno  Is  a  statute 
and  this  statute  empowers  the  dty  councfl  of 
tbe  city  of  Reno  to  Impose  a  license  upon 
"vebfbles  used  for  hire.'  An  automobile  is 
a  vehide,  and  If  it  is  used  for  hire,  statutory 
power  «clste  in  the  dty  coundl  to  Impose  a 
license  therera.  Tbe  omstruction  we  have 
placed  <m  section  15  makes  it  unnecessary  to 
consider  the  contention  made  in  reference  to 
section  14. 

The  act  of  1918,  regulating  automobiles  or 
motrar  vehicles,  is  not  in  conflict  with  the 
city  charter  of  the  city  of  Reno,  nor  with 
the  ordinance  In  question.  The  act  of  1913 
applies  to  all  automobiles  whether  used  for 
hire  or  otherwise,  and  whether  operated 
within  or  without  Uie  limits  of  an  Incorporat* 
ed  dty.  Tbe  owner  of  an  automobile  who 
desires  to  engage  in  the  business  of  conduct- 
ing an  automobile  for  hire  within  tbe  dty  of 
Beno  must,  in  addition  to  complying  with 
the  general  regnlattons  prescribed  by  the 
statute  of  1913,  also  comply  wltb  the  ordi- 
nance of  tbe  dty.  Bx  parte  Siebenhauer,  14 
Nev.  365;  (3onim.  v.  Fenton,  139  Mass.  195, 
29  N.  E.  663;  Brazier  v.  Philadelphia,  215 
Pa.  297,  64  AtL  508,  7  Ann.  Gas.  548;  Ex 
parte  Dlck«y  (W.  Va.)  85  S.  B.  781;  Dillon 
on  Municipal  Corp(Hntlons,  voL  4,  |  1408; 
McQuiUln  on  Monldpal  OorporaUons,  voL  2, 
{87& 

Our  eondusl<m  Is  that  the  ordinance  Is  val- 
id,  and  that  petitioner  Is  not  unlawfully  re- 
strained of  bis  liberty.  As  said  by  the  Su- 
preme Court  of  West  Virginia  in  Ex  parte 
Dickey,  supra: 

"It  (tbe  'jitney  bus'  ordinance)  may  be  bur- 
densome and,  in  the  opinion  of  many  people,  op- 

fi^essive  and  unwise,  just  as  many  other  valid 
iws  are  regarded.  Bat  the  question  submitted 
here  is  (me  of  mnnidpal  power,  not  puUcy. 
With  the  latter  the  courts  have  nothing  to  do, 
nor  can  they  overthrow  laws,  ordinances,  ^r  reg- 
ulations made  by  competent  authority,  merely 
because,  in  the  opinion  of  the  judges,  they  might 
or  should  have  been  made  more  liberal  or  less 
rigoroas." 

Counsel  for  petitioner  and  the  dty  attor- 
ney of  the  dty  of  Reno  agreed  that  the  ques- 
tions presented  In  the  petition  might  be  de- 
termined upon  appUcatlim  for  the  writ.  It 
is  therefore  ordered  tbat  the  petition  for  the 
writ  be  denied. 

HcOABBAN  and  OOLEUAN,  JJ..  ooncor. 
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era  Or.  ESS) 

HALL  et  at  v.  CATHERINE  CREEK  DE- 
VELOPMENT CO. 
(Supreme  Court  of  Oregoo.    Dec.  7,  1915.) 

1.  COBFOBATIOHB«=S>430— RKFBXSBNTATIOirBT 

Pbohoteb  —  Besoissiov  or  Contbact  — 

Fbaud. 

FlatDfiSs  a^iKiinted  as  their  a^ent,  to  sell 
land  CO  commission,  ooe  whom  they  Itnew  to  be 
interested  in  promoting  a  corporatioQ  to  bay 
lands  for  development  parposea.  Thev  gave 
such  nromoter  an  option  to  buy  the  land  at  the 
regular  selling  price.  The  land  was  sold  to  the 
corporation,  a  portion  of  the  purchase  price 
being  paid  m  cash  and  a  mortage  executed  by 
the  corporation  to  plaintiffs  for  the  balance. 
The  corporation,  on  discovering  the  fraud,  re- 
Bcinded  the  purcsase,  tendered  back  a  deed,  and 
demanded  repajrment  of  the  advance  payment  on 
the  price.  Held,  in  a  suit  to  foreclose  a  mort- 
gage, that  defendant  corporation  was  entitled  to 
a  cancellation  of  tbe  note  and  mortgage  and  to 
a  judgmoit  for  the  amount  paid  on  the  purchase 
pnce. 

[Ed.  Note.— For  other  eases,  see  CorporationB, 
Gent.  Dig.  H  1740. 1741 ;  Dee.  Dig.  «sb4S0.] 

2.  CoBFOBlATiONS  «=s»426  —  Pbouoteb'b  C0!T- 
TBACT— Rescission— Laches. 

The  fact  that  defendant  corporation  did  not 
rescind  the  contract  for  some  months  after  the 
execution  of  the  note  and  mortgage  at  which 
time  they  received  definite  notice  of  the  facts 
constituting  the  fraud  did  not  constitute  such 
laches  as  to  preclude  the  assertion  of  the  right 
to  rescind  in  a  foreclosure  suit  brought  shortly 
after  the  discovery  of  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Cvpoxations, 
Cent  Dig.  »  160«,  1702-1704,  1707,  1708, 
1710-1716 ;  l3ec.  Dig.  «=»426.1 

8.  Vkndob  and  POBCHAraB  «s»341-- Bbscis- 

fllOK— INTEBEST. 

A  purchaser  of  land  who  rescinds  the  eon- 
tract  on  the  ground  of  fraud  cannot  recover  in- 
terest on  a  payment  made  on  tbe  pricft  where 
be  had  possession  of  the  land  dumig  the  time 
the  contract  remained  in  force. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S|  1008-1017 ;  Dec  Dig. 
«»341.] 

In  Bane.  Appeal  from  Circuit  Court,  Vn- 
lon  County;  J.  W.  Knowles,  Judge. 

Suit  to  foreclose  a  mortgage  by  O.  F.  Hall 
and  otbers  against  tbe  Catherine  Creek  De- 
T^opment  Company.  Decree  for  plalntlCfs, 
and  defendant  apiwoli.  Berened,  with  di- 
rections. 

This  is  a  suit  In  the  usual  form  to  f ore- 
dose  a  mortgage  on  land  In  Union  county, 
securing  three  promissory  notes  of  $7,000 
each.  With  a  few  exceptions,  not  important 
to  the  discuasloD,  the  complaint  is  admitted. 
In  substance  tbe  defense  is  that  one  W.  B. 
Wilson  was  a  promoter  and  organizer  of 
the  defendant  corporation,  and  was  at  the 
same  time  In  the  secret  employ  of  the  plaln- 
tUTH,  who  had  agreed  to  give  him  $3,000  tf 
he  would  eCTect  a  sale  of  the  premises  at 
$36,000;  that  the  defendant  was  organized 
for  tbe  purpose  of  purchasing  and  develop- 
ing the  real  estate  Involved,  all  with  tbe  cog- 
nizance of  the  plaintlCta.  The  purport  of  the 
remainder  of  the  answer  Is  that  during  all 
the  negotiations  the  plaintiffs  were  aware  of 
tbe  double  dealing  of  the  promoter  Wilson, 


and,  ta  Ignorance  of  his  se^et  understanding 
and  agreement  with  them  tbe  def«idani  paid 
$15,000  of  the  purchase  prtee  in  cash,  gir- 
ing  the  notes  and  mortgage  mentioned  in  the 
complaint  in  discbarge  of  the  iMlance ;  that, 
having  afterwards  ascntalned  the  secret 
arrangement  moitloned,  the  defuidant  re- 
pudiated the  transaction,  tenders  a  deed 
reconveying  to  the  plaintiffs  ttie  land,  and 
demands  the  return  of  the  Installment  paid 
in  money.  The  reply  denies  the  substantial 
part  of  the  new  matter  of  the  answer.  It 
avows  that  for  at  least  three  years  prior  to 
the  defendant's  purchase  of  the  land  Wilson 
was  employed  by  the  plaintiffs  to  find  a  buy- 
er tor  the  realty,  witb  the  understanding 
between  him  and  them  that  if  he  were  suc- 
cessful, be  would  be  well  compensated  there- 
for ;  that  in  the  month  of  August  they  made, 
executed,  and  placed  in  escrow  their  promis- 
sory note  for  $3,000  to  him  to  be  delivered  to 
him  when  the  sale  should  be  consummated, 
and  that  It  was  so  delivered  about  Septem- 
ber 7,  1012,  when  the  land  was  aolA.  The 
plaintiffs  disclaim  any  knowledge  that  Wil- 
son was  In  any  way  Interested  In  the  pur- 
chase, or  that  he  had  anything  to  do  In  or- 
ganl^g  or  Incorporating  the  defendant  com- 
pany, and  aver  that  they  acted  In  good  faith 
in  tbe  whole  transaction.  After  a  hearing, 
the  circuit  court  entered  a  decree  according 
to  tbe  prayer  of  the  complaint,  and  the  de- 
fendant appeals. 

B.  C.  Nelson,  of  Portland,  and  J.  D.  Slater, 
of  La  Grande  (Beach,  Simon  &  Nelson,  at 
Portland,  on  the  brief),  for  appellant  Craw- 
ford &  Eakln,  of  La  Grande  (B.  F.  Wilson,  of 
Union,  on  the  brief),  for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  It  seems  to  be  unquestioned  that 
as  a  matter  of  fact  Wilson  had  been  employ- 
ed by  the  plaintiffs  to  find  a  purchaser  for 
the  land  at  $36,000,  and  that  they  agreed 
to  pay  him  $3,000  for  his  services  without 
the  knowledge  of  the  corporation  or  any  of 
Its  officers  or  stockholders,  except  Wilson 
hims^f.  It  Is  without  dispute  that  he  did 
assist  in  the  formation  of  the  company,  be- 
came a  stockholder  and  officer  therein,  and 
was  such  official  at  the  passing  of  the  title. 
It  Is  common  learning  that  as  between  the 
corporation  and  its  double  dealing  promoter 
such  a  transaction  is  fraudulent  Tbe  vital 
question  In  this  case,  however.  Is  to  deter^ 
mine  how  tbe  plaintiffs  here,  the  grantors 
in  tbe  c<mveyance,  are  affected.  It  is  dis- 
closed by  the  testimony  that  they  not  only 
commissioned  Wilson  to  find  a  purchaser  for 
tbe  land  Uke  any  ordinary  real  estate  bro- 
ker, but  also  equipped  him  with  an  option  to 
purchase  the  same  for  himself  at  tbe  price 
of  $36,000.  The  president  of  the  corpora- 
tion, who  was  also  one  of  its  promoters  and 
organizers,  testified  to  the  effect  that  Wilson 
enlisted  him  in  the  project  of  the  purchase 
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and  derelopmwt  of  the  tract  and  ultimately 
asslgiied  to  him  a  half  interest  in  the  op- 
ti<« ; .  that  togethw  be  and  Wilson  went  to 
view  the  premises  In  company  with  one  of 
the  plaintUb,  O.  F.  Hall,  and  discussed  In 
bis  presence  the  formation  of  the  corpora- 
tion In  whUib  both  Wilson  and  Kingsbury, 
the  subsequent  president,  were  to  t>e  interest- 
ed for  the  purpose  of  taking  over  the  proper- 
ty and  carrying  on  the  scheme  of  develop* 
ment;  and  that  plaintiffs  knew  the  rela- 
tionship Wilson  sustained  to  the  prospective 
company.  According  ,tiof  his  statement, 
Kingsbury,  after  the  sale,  Inquired  of  G.  F. 
Hall  about  a  possible  commission  Imving 
been  paid  to  Wilson,  when  Hall  reluctantly 
admitted  that  they  had  given  him  something, 
but  refused  to  state  the  amount,  referring 
the  Inquirer  to  Wilson  himself.  At  the  flrst 
opportunity  Kingsbury  propounded  the  same 
query  to  Wilson,  who  flatly  denied  that  he 
received  any  compensation  whatever  from 
the  plaintiffs.  Afterwards,  however,  having 
secured  an  additional  cine  from  another 
source,  the  witness  again  taxed  0.  F.  Hall 
with  the  matter,  and  thna  relates  the  re- 
sult: 

"He  said,  'Well,  there  la  no  use  beating  around 
the  bash.  I  know  you  have  got  all  the  informa- 
tioo;  yon  got  It  from  Mr.  Fear  at  the  bank;* 
and  he  said,  'We  did  pay  Wilson  a  fS,000  com- 
mission.' " 

Thereupon  Kingsbury,  as  president  of  the 
defendant,  demanded  a  rescission  of  the  con- 
tract and  a  return  of  the  115,000.  Wilson 
subsequently  made  written  admission  of  the 
fact  that  he  had  received  that  amount  of 
money  from  the  plaintiffs  for  his  services. 
The  principal  evidence  coming  from  the 
plaintiffs  on  this  point  is  found  in  the  cross- 
examination  of  Q.  F.  Hall: 

"Q.  Now  isn't  it  a  fact  that  you  told  Mr. 
E^ngsbury  just  In  the  words  he  gave  in  bis 
testimony  here— *I  see  you  have  got  the  whole 
thing;  I  had  just  as  well  owd  up' — or  words  to 
that  effect?  A.  I  don't  think  it  was  in  that 
language.  Q.  Wasn't  in  that  language?  Well, 
it  was  Bomeuiing  like  that,  wasn't  it?  A.  I  told 
Um  that  he  knew  the  amount,  and  It  wasn't 
necessary— well,  I  don't  know  but  what  I 
used  the  words  he  said;  beat  around  the 
busb.  •  • 

On  the  knowledge  of  plaintiffs  concerning 
Wilson's  interest  in  the  corporation  the  same 
witness  testified  as  follows: 

"Q.  Didn't  you  know  that  he  had  an  interest 
and  intoided  to  take  an  interest  in  the  dev^p- 
ment  of  that  property?  A.  I  knew  he  was  in- 
terested in  getting  the  thing  going,  but  I  didn't 
know  what  his  interest  was.  Q.  Oh,  you  didn't 
know  what  his  interest  was?  A.  No,  sir.  Q. 
You  knew  ail  of  the  time  that  he  was  intend- 
ing to  take  an  interest  in  the  development  of 
the  property?  A.  No,  I  didn't  know  what  his 
interest  was.  Q.  I  say,  you  knew  that  he  was 
going  to  take  an  interest  in  that?  A.  Why  the 
only  way  you  can  put  that— I  knew  he  was  help- 
ing to  pash  the  tiro^ect  to  completion,  and  tak- 
ing an  active  part  in  it,  but  what  his  interest 
was  I  didn't  know.  Q.  Well,  now,  Mr.  Hall, 
isn't  it  a  fact  that  you  knew  that  be  was  to 
have  a  part  of  the  proceeds  or  profits,  whatever 
there  was?  A.  I  don't  know  wnat  his  arrange- 
ment was  in  regard  to  the  proceeds  or  anything 


about  it  Q.  Ton  heard  him  talking  with  Mr. 
Kingsbury  when  they  were  up  there,  didn't  youf 
A.  Yes ;  he  talked  about  different  things,  nn«l 
about  the  investment  and  about  the  project 
being  a  good  one.  Q.  Yes,  and  isn't  it  a  fact 
now  in  your  presence,  while  you  were  tntkiug 
there,  they  figured  up  the  probable  gain  or 
profits  that  could  be  made?  A.  I  don't  know  as 
any  stated  amount.  They  spoko  about  it  be- 
ing a  profitable  proposition  all  of  the  time, 
which  I  thought  it  was." 

Further  as  to  the  alleged  cmicealment 
from  the  defendant  of  Wilson's  commission, 
the  Bwom  statement  of  Q.  F.  Hall  is  found 
In  this  excerpt  tnm  his  testimony: 

"Q.  Now,  thai.  Mr.  HalL  y<Hi  knew  that  Ur. 
Wilson  did  not  want  Kingsbury  to  know,  didn't 
you?  A.  Wdl,  you  might  apply  it  in  that  way, 
bnt  as  for  anything  direct,  wny  I  would  not 
know  any  more  than  just  naturally  anybody 
would  know  about  the  transaction.  Q.  You  did 
not  expect  him  to  get  the  information  from  Mr. 
Wilson,  did  you?  A.  Sure  I  did.  I  supposed 
when  he  would  ask  Mr.  Wilson,  it  would  be 
up  to  Mr.  Wilson  to  tell,  because  I  had  told  him 
there  would  be  a  payment  made.  Q.  You  sny 
there  was  never  in  the  whole  transaction  any 
reason  why  you  should  not  tell  Mr.  Kingsbury 
all  about  the  commissions,  was  there?  A.  Why, 
I  could  have  told  bim  if  I  had  felt  disposed  to, 
but  I  didn't  feel  disposed  to  tell  any  more  than 
I  did.  Q.  You  now  claim  there  was  nothing  in 
the  whole  transaction  that  would  prevent  you 
from  disclosing  it?  A.  Only  impliedly.  Q. 
Only  impliedly— and  that  was  Implied  through 
Mr.  Wilson?  A.  Well,  tbrongb  the  circum- 
stances of  the  deal.  Q.  Through  the  circum- 
stances of  the  deal?  And  yon  knew  about  that 
at  the  time  the  deal  was  made,  didn't  you?  A. 
I  knew  that  we  had  given  Mr.  Wilson  a  note 
for  $3,000  to  make  this  sale,  and  I  bad  no 
occasion  to  go  and  tell  Mr.  Kingsbur;  or  any- 
body else  what  we  were  giving.  We  had  our 
price,  and  if  Mr.  Wilson  sold  at  that  price,  and 
we  were  willing  to  pay  him  a  commission,  we 
considered  that  was  our  business  and  our  priv* 
ilege.  Q.  You  impliedly  knew  at  that  time  that 
Mr.  Wilson  did  not  want  Mr.  Kingsbury  to 
know  about  the  commissions,  didn't  yoti — I 
mean  at  the  time  you  gave  the  note?  A.  Wd). 
in  an  implied  way,  of  course,  I  knew  it." 

It  Is  beyond  controversy  that  the  plaintiffs 
constituted  Wilson  their  agent  to  find  a  pur- 
chaser for  the  land.  They  not  only  did  this, 
but  they  also  gave  htm  the  additional  charac- 
ter of  an  optionee  to  purchase  the  same  In 
his  own  right.  It  Is  also  thoroughly  establish- 
ed that,  assuming  the  latter  guise  and  con- 
cealing the  fact  that  be  was  in  the  pay  of  the 
opposite  party,  Wilson  Ingratiated  himself 
into  the  confidence  of  Kingsbury,  and  as  tils 
coadjutor  formed  the  corporation  for  the 
purpose  of  taking  title  to  the  land  at  the 
price  of  $36,000.  Viewed  In  the  most  favor- 
able light  for  the  plaintiffs,  however  inno- 
cent may  have  been  their  Intentions,  they 
made  it  possible  for  him  to  assume. either  of 
two  characters  he  might  choose  for  the  pur- 
pose of  getting  the  defendant  to  purchase  the 
land.  In  fact,  he  was  acting  as  agent  for 
both  parties  without  the  knowledge  of  the 
defendant  He  dealt  in  gross  violation  of 
his  duty  to  the  latter  by  concealing  from  It 
that  he  was  In  the  pay  of  the  other  party. 

Hall's  ndmisslon  that  he  knew  Wilson 
was  helping  Kingsbury  to  push  the  project 
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to  completion,  and  taking  an  active  part  In  it, 
impntes  to  the  plaintiffs  knowledge  that 
Wilson  was  at  least  acting  as  promoter  of 
the  corporation,  end  conseqnently,  that  he 
was  In  Its  ctmfldence  and  In  dnty  bound  to 
act  In  good  faith  toward  It  It  makes  no 
difference  Qiat  according  to  Hall's  claim  he 
did  not  know  what  bis  Interest  was.  He  does 
not  disclaim  knowing  that  be  had  some 
Interest  His  own  testimony  la  to  the  effect 
that  be  did  know  Wilson  was  a  promoter 
of  the  defendant.  The  transaction  was  In 
foct  tinctured  with  ttand  as  against  the  de- 
fendant By  clothing  Wilson  with  the  option 
as  well  as  the  employment  to  find  a  par* 
chaser,  the  Halls  equipped  him  for  possible 
double  dealing  and.  at  least  placed  tbemaeWes 
In  the  position  of  one  who  by  an  Innocent 
act  makes  It  possdble  for  another  to  deceive 
to  his  hurt  a  third  party  who  Is  equally 
Innocent  The  law  is  unquestioned  that  in 
such  cases  the  loss,  If  any,  must  fall  upon 
the  one  who  made  such  a  result  possible. 
This  Is  the  rule  laid  down  In  Flore  t.  Ladd, 
22  Or.  202,  29  Pac.  435 ;  Copeland  v.  Tweedle, 
61  Or.  303,  122  Pac.  302 ;  Bankers*  NaUonal 
Bank  v.  Western  Union  Cold  Storage  Co., 
73  IlL  App.  410;  Stoney  Creek  v.  Smalley, 
111  Mich.  321,  09  N.  W.  722.  Charged  with 
the  knowledge  before  the  sale  that  Wilson 
was  Interested  In  promoting  the  project,  and 
hence  held  the  role  of  defendant's  confiden- 
tial agent,  the  '  plaintiffs  are  within  the 
principle  enunciated  in  Kuntz  t.  Tonuele, 
80  N.  J.  Gq.  373,  84  Atl.  624.  In  that  case 
the  defendant  having  land  for  sale  agreed 
with  the  plaintiff's  agent  sent  to  buy  it  to 
add  a  sum  to  the  purchase  price,  which  In- 
crease on  payment  by  the  plaintiff  should  be 
given  to  the  agent  This  was  held  to  be 
fraudulent  in  both  the  zepresentatlTe  and 
the  defendant 

Again,  the  plaintiffs  cannot  accept  the 
benefits  of  a  transaction  which  is  tinctured 
with  the  fraud  of  their  own  agent  without 
suffering  the  consequent  penalty  of  rescission 
at  the  election  of  the  injured  party.  Dresher 
V.  Be<*er,  88  Neb.  619, 130  N.  W.  275. 

C21  The  plaintiffs  contend  that  the  defend- 
ant was  guilty  of  laches  In  not  promptly  dis- 
avowing the  contract  The  testimony  con- 
vinces us,  however,  that  although  the  presi- 
dent of  the  corporation  Instituted  Inquiries 
some  months  before  renouncing  the  agree- 
ment be  was  not  able  to  discover  anything 
definite  enough  to  call  for  action  until  a 
very  short  time  before  the  suit  was  com- 
menced, when  be  demanded  rescission  as 
stated  in  his  testimony.  Mr.  Justice  Wolver- 
ton.  In  Baymond  t.  Flavelt  27  Or.  219,  40 
Pac.  158,  said: 

'The  notice  must  be  more  than  would  exdte 
the  saspicioD  of  a  cautious  and  wary  person; 
it  must  be  so  clear  and  nndoubted,  with  respect 
to  the  existence  of  a  prior  right,  as  to  make  it 
frandulent  in  him  afterwards  to  take  and  hold 
tite  property." 


Applied  to  the  instant  cose,  until  the  plain- 
tiff O.  F.  Hall  finally  refused  to  beat  about 
the  bush  farther,  and  frankly  admitted 
having  paid  f3,000  to  ^Ison,  there  was 
nothing  mcH:«  Imputable  to  the  defendant 
than  mere  suspicion  which  wtmld  not  neces- 
sarily demand  hoatlle  measures  on  Its  part 

[S]  These  considerations  lead  to  the  con- 
clusion that  the  decree  of  the  drcult  court 
is  reversed,  and  that  the  defendant  Is  entitled 
to  a  rescission  of  the  contract  and  a  retorn 
of  the  money  which  it  paid,  together  with  a 
cancellatltHt  and  return  of  Its  note  and 
mortgage,  so  that,  as  far  as  possible,  the  par- 
ties may  be  restored  to  the  condition  in  which 
they  were  at  the  Inception  of  the  transaction. 
Having  bad  possession  of  Oie  land,  the  de- 
fendant cannot  recover  Interest  on  the  cash 
invested.  The  decree  here  will  be  framed 
accordingly. 

EAKIN  and  BENSON,  JJ.,  did  not  sit 


as  Or.  326) 
UcHABGUB  T.  GALCHINA. 

(Sapreme  Coart  of  Oregon.   Dec  7,  1915.) 

1.  Tkbsfass    ^ssOl  — Realty— DiaLAGKS  — 
Statute. 

Under  Ii.  O.  Ll  S  346,  making  soy  persoo, 
cutting  or  carrying  off  trees  from  the  land  of 
another  without  lawful  authority,  liable  for 
treble  the  damages  claimed  or  assessed  therefor, 
the  cutting  or  removal,  if  accidental,  permits 
a  recovery  of  only  actual  damages,  but,  if  will- 
ful, is  ground  for  the  recovery  of  treble  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  |  147 ;  Dec  Dig.  i8=>61.] 

2.  Flbadiro  «»433  —  SuinciEncT  of  Cou- 

FLAINT— AlDBB  BT  VlEBOICT. 

Under  such  provision,  a  complaint  alleging  ' 
that  defendant  unlawfully  went  oa  plaintiffs 
land  and  cut  and  removed  trees,  but  not  alleg- 
ing that  Sttdi  acts  were  d<Hie  willfully  or  in- 
tentionally, not  challenged  by  a  demurrer,  was 
sufficient  after  verdict  »  a  verdict  while  not 
supplying  a  material  averment  vlU  cure  a  de- 
fective statement 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  Sf  1461-1477;  Dec  Dig.  «»4S8.] 

S.  PuiAnmO  ^»34— LlBBBAI.  CONSTBVOTZOH. 

A  complaint  not  challenged  by  dlunnmr, 
should  be  UberaUy  construed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  8S         66-74;  Dec  Dig.  •©=^34.] 

4.  Teial  ^=>174— Motion  fob  Dibbcteo  Veb* 

DICl^-OonSTBUCTION  AS  MOTION  FOB  NON- 
SUIT. 

Where  the  complaint  alleged  defendant's 
uolawfol  cutting  and  removal  of  trees  from 

ElaintitTs  land,  entitling  plaintiff,  under  L.  O. 
F.  i  346,  to  treble  damaees,  and  for  a  second 
cause  of  action  alleged  that  defendant,  before 
his  warranty  deed  to  plaindfl,  had  conveyed  a 
atrip  out  of  the  land  by  warranty  deed,  and  had 
induced  plaintiff  to  believe  that  a  dwelling  was 
wholly  on  the  premises  to  be  conveyed  to  him. 
when  in  fact  It  was  not,  and  Its  removal  would 
cost  $100,  and  the  answer  denied  each  averment 
of  the  complaint  and  alleged  that  the  strip  was 
used  as  a  public  highway,  defoidant'a  motion 
for  a  directed  verdict  because  of  plaintiff's  fail- 
ure to  offer  evidence  sufficient  to  constitute  Ma 
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causes  of  action,  would  be  treated  as  Bn  applica- 
tion for  a  judgment  of  nonsuit. 

iEd.  Note.— For  other  cases,  we  Trial,  Cent 
^  i  388;  Dec.  Dig.  «»174.] 

6.  APPSAi.  ARD  Bbbob  4=s>1140  —  Modifica- 
tion OP  Judgment. 

Under  O.  L.  8  346,  making  one  cutting 
or  carrying  oS  trees  from  the  land  of  another 
without  lawful  authoritj,  liable  for  treble  the 
amount  of  damages  claimed  or  assessed,  the 
bnrden  was  on  plaintiff  to  prove  the  willfulness 
of  the  trespass,  and  to  show  by  a  preponderance 
of  the  evidence  that  all  sums  in  excess  of  the 
actual  damages  were  recoverable,  and  where 
there  was  oo  proof  of  the  trespass,  except  as 
it  might  be  inferred  from  his  ownership  of  the 
premises  and  the  cutting  and  removal,  a  judg- 
ment for  treble  damages  would  be  remitted. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Knor^  Cent  Dis.  {{  4462-447a;  De&  Dig.  «=» 

6.  T&E8PASa   ig    '11  RKALTT— PBMUMPTIOrf— 

Rbbuttal. 

In  such  case,  a  presumption  of  an  nninten- 
tional  trespass  would  arise  from  a  vendor's 
cutting  and  removing  of  trees  after  hia  conveT"- 
ance  without  reservation,  which  in  an  action  for 
the  trespass  he  could  rebut  only  by  allegation 
and  proof  of  some  license  or  authority  exempt- 
ing him  from  liability. 

[Ed.  Note.— For  other  cases,  see  Trespaaa, 
Cent.  Dig.  SI  112-115;  Dec.  Dig.  <&=>44.] 

7.  CovENAnTS  ^=^100— Bbbach  or  Wabsah* 
TT— Abba  or  pBEiasEB. 

A  grantor  by  warranty  deed,  wbo  had  pre- 
viously conveyed  a  strip  over  the  granted  prem- 
ises, used  as  a  county  highway,  was  liable  for 
a  breach  of  his  covenant  of  general  warranty. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  fiS  139-155 ;  Dec.  Dig.  <8s»100.] 

S.  Covenants  <8s»130— Bbeacb  ow  WABmAitxr 

— Damages. 

In  such  case,  where  the  grantee  matalned 
a  substantial  loss  la  area  by  reason  of  an  case- 
ment of  a  public  way  through  the  premises  con- 
veyed, the  detriment  was  sufficient  to  authorize 
his  recovery  of  more  than  nominal  damages. 

[Ed.  Note^For  other  casn,  see  Covenants, 
Gent.  Dig.  H  245-253,  256-257;  Dee.  Dig. 
180.] 

9.  HiOHWATS  «S381— Easement— Reverteb. 

A  county,  using  a  strip  of  another's  land 
as  a  public  highway,  thereby  obtained  only  an 
easement,  the  fee  remaining  in  the  owner ;  and 
on  abandonment  of  the  highway  the  owner,  or 
bis  heirs  and  assigns,  womd  take  discharged  of 
the  easement. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  S  280 ;  Dec.  Dig.  «s>81.] 

Burnett,  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Un- 
ion Goanty;  J.  W.  Knowles,  Judge. 

Action  J.  H.  McHargae  against  Alex 
Calcblna.  Jadgment  for  plaintiff,  and  de- 
fendant appeals.   Modified  and  affirmed. 

This  action  was  commenced  in  a  justice's 
court  of  Union  county.  The  complaint  al- 
leges, in  effect,  that  on  February  25,  1914, 
the  defendant,  by  a  general  warranty  deed 
sold  and  conveyed  to  the  plaintiff  the  W.  % 
of  the  S.  E.  Vi,  and  the  S.  W.  %  of  the  N.  E. 
H  of  section  16,  in  township  2  S.,  range  37 
E.  of  the  Willamette  meridian,  at  the  agreed 
price  of  $35  per  acre,  of  which  premises  the 
platntiflF  has  ever  since  been  and  now  is 


the  owner  and  In  the  possession  thereof,  ex- 
cept a  strip  20  feet  wide  off  the  east  side 
thereof;  that  about  March  6,  1914,  the  de- 
fendant without  license  or  authority  went 
upon  the  plaintiff's  land  and  nnlawfully  cut 
down  and  removed  two  pine  trees  then  grow- 
ing thereon,  and  appropriated  the  logs  to  his 
own  use,  to  plaintiff's  loss  in  the  sum  of 
whereby  he  is  entitled,  under  section  846^ 
L.  O.  L.,  to  treble  damages.  For  a  second 
cause  of  action  it  Is  averred,  in  substance, 
that  long  prior  to  February  25,  1914,  the  de- 
fendant, by  warranty  deed  then  duly  recorded, 
sold  and  conveyed  to  J.  A.  Russell  such  20- 
foot  strip,  containing  1.8  acres,  of  the  value 
of  $66;  that  upon  the  real  property  first 
described  is  a  dwelling,  24  feet  square,  which 
the  defendant,  at  the  time  of  sncb  purchase* 
caused  the  plaintiff  to  believe  was  wholly  up- 
on the  premises  Intended  to  be  conveyed,  bat 
that  8  feet  of  the  structure  extends  upon 
such  strip,  and  that  to  remove  It  therefrom 
will  cost  $100.  Judgment  Is  demanded  for 
these  several  sums. 

Each  averment  of  the  complaint  la  denied 
by  the  answer  except  as  thereinafter  admit- 
ted. For  a  separate  defense  to  the  second 
cause  of  actdon  a  conveyance  of  the  land  to 
the  plaintiff  Is  conceded  by  the  answer,  whicb 
avers,  in  effect,  that  at  and  prior  to  the  time 
of  such  grant  there  was  and  now  Is  a  county- 
road,  open,  visible,  and  notorious,  ezt^dlns 
along  the  specified  strip  that  was  conveyed 
to  J.  A.  Russell,  which  narrow  tract,  Ions 
prior  to  February  25,  1914,  had  been  regular- 
ly dedicated  to  and  appropriated  by  VjAoa 
county  and  used  by  It  as  a  public  highway. 

The  defendant  secured  in  the  Justices 
court  a  judgmoit  In  his  favor,  and  the  plain- 
tiff appealed.  The  cause  was  retried  in  the 
circuit  court,  where  the  Jury  returned  spe- 
cial verdicts  finding  the  value  of  the  trees 
taken  to  be  $3.^;  the  worth  of  the  20-foot 
strip,  $30.14;  and  the  cost  of  moving  the 
house,  $14.  From  a  judgment,  rendered  on 
these  verdicts,  for  three  times  the  value  of 
the  trees,  and  for  the  other  Items  as  found, 
the  defendant  an>eaU  to  this  court 

R.  J.  Green,  of  La  Grande,  £or  appdto&t. 
John  P.  Buakt  of  La  Grande,  fbr  leepondent. 

MOORE,  C.  J.  (after  stating  the  facts  as 
above).  After  the  plaintiff  had  introduced 
his  evidence  In  chief  and  rested,  a  motion  for 
a  directed  verdict  for  the  defendant,  on  ac> 
count  of  an  alleged  failure  to  establish  the 
averments  of  the  first  or  second  cause  of  ac- 
tion, was  Interposed  and  denied.  When  the 
cause  was  submitted  the  defendants  counsel 
again  moved  for  a  directed  verdict  for  hla 
client,  on  the  grounds:  (1)  That  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute the  first  cause  of  action ;  (2)  that  no 
evidence  bad  been  received  to  establish  the 
averments  thereof;  (3)  that  the  complaint 
did  not  state  facts  sufficient  to  constltnte  the 
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second  cause  of  action;  (4)  that  the  uncon- 
tradicted testimony  shows  the  plaintiff  had 
never  been  evicted,  and  hence  he  was  en- 
title to  nominal  damages  only  by  reason  of 
the  existence  of  the  road,  or  by  the  house 
being  partly  thereon ;  (6)  that  the  testimony 
concIuslTely  shows  that  plaintifF  received  and 
now  holds  possession  of  the  granted  prem- 
ises, and  had  not  been  damaged  In  any  sum 
whatever ;  and  (6)  that  the  land  so  conveyed 
contains  more  than  120  acres.  This  motion 
was  also  denied,  and  it  is  contended  that  er- 
rors were  thereby  committed. 

[1-3]  It  Is  argued  by  defendant's  couns^ 
that  it  was  incumbent  upon  the  plaintiff  to 
allege,  In  the  first  cause  of  action,  that  the 
trees  were  taken  willfully  and  without  law- 
ful authority,  and  to  have  offered  competent 
testimony  to  substantiate  sach  averments, 
but,  having  failed  to  do  so,  the  mottons  re- 
ferred to  should  have  been  granted.  Section 
346,  L.  O.  L.,  as  far  as  involved  herein, 
reads: 

"Whenever  any  person  shall  cat  down  *  •  • 
or  carry  off  any  tree  *  *  *  on  the  land  of 
another  person  •  •  *  without  lawful  author- 
ity, •  in  an  action  by  snch  person  •  •  • 
agslmt  the  person  committins  euch  treepaeaeB, 
*  *  *  if  judgment  be  given  for  tlie  plaintiff. 
It  shall  be  dven  for  treble  the  amount  of  damag- 
es claimed,  or  assessed  therefort  as  the  case 
may  be." 

In  construing  this  enactment  it  was  held 
that  a  special  finding  by  a  jury  that  the  de- 
fendant took  and  carried  away  wood  and 
timber  unlawfully  entitled  the  plalntlfts  to 
treble  damages,  though  a  further  finding  was 
made  that  the  defendants  had  reasonable 
cause  to  believe  and  did  believe  they  had 
authority  from  the  plaintiffs  so  to  take  and 
remove  the  wood  and  timber.  Loewenberg 
V.  Roeenfhal,  18  Or.  178.  22  Pac:  601.  A  later 
dedsloa  has  modified  that  harsh  rule,  and  It 
Is  now  settled  that,  when  the  cutting  on  or 
the  removal  from  the  land  oC  another  Is  ac- 
cidental or  independent  of  volition,  the  actual 
damage  inflicted  Ls  the  measure  of  the  re- 
covery, but  wben  such  trespass  is  willful 
treble  damages  may  be  obtained  by  an  action 
at  law.  Oregon,  etc.,  R.  Oo.  v.  Jackson.  21 
Or.  360,  28  Pac.  74/  The  adverbs  "wrongfully 
and  unlawfully"  are  the  only  limiting  words 
employed  in  the  complaint  herein  to  qnallftr 
tbe  act  of  cutting  and  removing  the  trees. 
It  18  believed  that  the  expression  "wtUfoUy" 
or  the  word  "intentionally,"  as  indicated  In 
tbe  second  case  dted,  should  have  been  used 
in  the  complaint  to  restrict  such  cutting  and 
removal  In  order  to  be  entitled  to  recover 
treble  damages. 

As  the  sufficiency  of  tbe  complaint  was 
not  challenged  by  a  demurrer,  the  Initiatory 
pleading  should  be  liberally  construed,  and. 
though  a  verdict  will  not  supply  a  material 
averment,  it  will  cure  a  defective  statement. 
Davis  V.  Mitchell.  72  Or,  165,  175,  142  Pac. 
788,  and  cases  there  cited.  The  complaint  as 
to  the  flrat  cause  of  action  Is  aufildait  under 
tba  drcumatances  mentioned. 
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[4,  fi]  In  discussing  the  subject  of  trespass 
and  the  remedy  given  by  statute  to  recover 
treble  damages  for  an  Injury  to  real  j)mper^ 
ty,  an  author  remarks: 

"The  burden  of  proof  is  on  plaintiff  to  prove 
the  elements  of  the  trespass,  inclading  his  title, 
the  willfalnesB  of  the  act,  and  that  it  was  with- 
out his  consent"   88  Cyc.  1170. 

Ehidenoe  was  received  at  the  trial  in  the 
circuit  court  tending  to  show  that  the  de- 
fendant cut  and  caused  to  be  removed  the 
two  trees,  and  to  substantiate  the  reasonable 
value  thereof;  but  the  plaintiff  offered  no 
testimony  whatever  to  establish  the  willful- 
ness of  the  trespass,  or  that  It  was  committed 
without  his  consent.  The  plaintiff's  counsel 
Insists  that  the  first  motion  for  a  directed 
verdict  did  not  sufficiently  specify  the 
grounds  upon  which  It  was  predicated,  and, 
'this  being  80,  no  error  was  committed  In 
denying  the  application.  This  motion  wUI 
be  treated  as  an  application  for  a  judgment 
of  nonsuit  In  Hammer  v.  Campbell  Oaa 
Burner  Co.,  74  Or.  126,  144  Pac.  306,  it  was 
maintained  that  an  error  was  committed  In 
refusing  to  grant  a  Judgment  of  noiualt 
The  bill  of  excqitioai  there  showed  fliat 
plaintiff  rested,  and — 

"thereupon  defendant  moved  (or  Judgment,  which 
motion  was  overruled,  aad  defendant  allowed 
an  exception." 

It  was  held  In  that  case  that  as  the  mo- 
tion did  not  ask  tov  a  nonsuit,  or  specify  tbe 
grounds  upon  which  tbe  appllcati<m  was 
based.  It  was  Insufficient,  and  raised  no  ques- 
tion for  review.  In  the  case  at  bar  the  first 
motion  interposed  specified  that  the  ruling 
desired  was  based  upon  the  alleged  failure 
of  the  plaintiff  to  Introduce  evidence  suf- 
ficient to  constitute  the  first  or  second  cause 
of  action.  The  controverted  averments  of 
tbe  complaint  showed  what  facts  fbe  plaintiff 
was  required  to  prove,  and  when  the  first 
motion  pointed  out  that  there  had  been  a 
failure  to  substantiate  such  issues  the  atten- 
tion of  the  court  was  called  to  the  particular 
defect  relied  upon. 

Treble  damages,  ^ven  by  statute  for  a  will- 
ful treqmsa  upon  realty,  are  puuitlre  In  <diar- 
acter.  The  value  of  the  property  Injured  or 
destroyed  affords  Indemidty.  Whatever  ad- 
ditional sum  is  Imposed  Is  in  the  nature  of 
a  penalty,  and  before  it  Is  Indicted  In  a  dvU 
action  the  preponderance  of  the  evidence 
should  show  that  all  sums  In  excess  of  the 
actual  damages  Inflicted  were  properly  re- 
coverable under  the  terms  of  the  enactmrat 
In  the  case  at  bar,  It  wlU  be  remembered 
that  the  jury  found  the  value  of  the  trees  so 
cut  and  ronoved'  to  be  $3.62.  The  judgment 
rraidered  on  this  special  verdict  was  for  the 
recovery  of  $10.86,  or  $7.24  more  than  tbe 
actual  value  of  the  timber  taken.  No  testi- 
mony was  offered  by  the  defendant  tending  to 
show  that  any  license  had  been  granted  him 
to  cut  or  remove  the  trees,  nor  was  there 
any  proof  of  a  trespass,  except  so  tar  as  It 
might  be  inferred  from  the  plaintUTi  owner- 
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ship  of  the  promises  and  the  cutting  and  re- 
moral  of  the  logs.  The  burden  of  proof  be- 
ing on  the  plaintiff  to  establish  the  elements 
of  the  trespass,  the  wUIftUness  of  the  act, 
and  that  it  was  without  his  consent,  he 
signally  failed  to  make  out  a  case  sufflcioit 
in  these  particulars  to  be  submitted  to  the 
Jury. .  The  defect  in  the  testimony  was  called 
to  the  attenti<Hi  of  the  court  in  such  a  man- 
ner as  to  make  a  denial  of  the  first  motion 
erroneous,  so  far  as  it  related  to  the  first 
cause  of  action.  The  Judgment  for  the  pen- 
alty is  for  a  small  sum;  bat  as  the  trespass 
alleged  to  hare  been  committed  in  cutting 
and  removing  the  trees  has  not  been  estab- 
lished with  that  degree  of  proof  required  to 
authorize  the  recorery  of  treltle  damages, 
the  excess  of  $7.24  must  be  remitted. 

[I]  A  presumption  of  an  unintentional  tres- 
pass ought  to  arise  £rom  a  vendor's  cutting' 
and  ramoTlng  timber  after  he  has  conveyed, 
without  reservation,  the  land  upon  which  the 
trees  grew.  '  If  he  desires  to  rebut  such  de- 
duction, it  Is  incumbent  upcni  him,  when 
chai^ced  in  a  o(»uplaint  In  a  dvil  actton  with 
a  commission  of  the  act,  to  allege  In  his  an- 
swer and  to  prove  at  the  trial  some  license  or 
authority  in  the  exercise  of  which  be  Is 
exempt  from  liabiUty.  38  Gy&  um  Not 
having  done  so,  the  defendant  Is  properly 
chargeable  with  the  sum  ot  ¥3.62,  the  actual 
value  of  the  trees  as  foimd  by  the  qtedal 
verdict 

[7-1]  The  defendants  prior  convince  to 
3.  A.  Russell  of  a  strip  of  land,  tbout^  such 
narrow  tract  was  dedicated  to  and  appropriat- 
ed by  Uniim  county  as  a  public  hlghwfty, 
diminished  the  area  of  the  pronises  describ- 
ed in  the  deed  dellrored  to  the  plaintiff, 
whereby  be  was  damaged  in  the  sum  <^ 
$80.14,  as  fimnd  by  the  Jury.  That  such  strip 
was  b^g'nsed  as  a  public  road  vihea  the 
plain  tiff  examined  the  premises  with  a  view 
of  JKcnilng  a  title  thereto  Is  of  no  conse- 
quence, for  only  an  easement  was  obtained 
the  county,  the  fee  remaining  in  Russell,  and 
if  the  highway  be  abandoned  he^  or  his  hdxs 
or  assigns,  will  be  restored  to  the  original 
estate.  LunUn  t.  Terwilliger,  22  Or.  97,  29 
Pac.  268;  Huddlestoa  v.  Bugene,  84  Or.  843, 
6S  Pac.  888, 48  U  lU  A.  444;  John  P.  Sharkey 
Co.  V.  CSty  ot  Portland,  68  Or.  W8,  106  Paa 
331,  114  Pac.  038. 

.  Not  having  reserved  erndb  strip  when  the 
warranty  deed  was  executed  for  the  entire 
tract,  the  defendant  is  liable  for  a  breadi 
of  the  covenant  of  general  warranty,  tor  the 
plaintiff  never  secured  possession  of  any  of 
the  hlj^way,  except  that  part  viitith  was  ear 
croached  upon  the  dwelling.  "Wliere  a 
substantial  loss  has  been  sustained,  other 
than  an  outstanding  paramount  tlUe,  such 
detriment  is  sufficl«it  to  authorise  a  re- 
covery of  more  than  nominal  damages.  Webb 
V.  Whe^,  80  Neb.  438,  U4  N.  W.  636,  17  U 
R.  A.  S.)  1178,  and  note  at  p^  1185. 
The  fee  conveyed  to  Russell  was  a  sub- 
stantial loss  to  a  part  ot  the  premisee  at> 


tempted  to  be  ctmv^ed  to  the  plaintiff,  and  It 
is  unimportant  wbetber  or  not  the  land 
described  in  his  deed  actually  contained  more 
or  less  than  120  acrea.  Except  for  the  prem- 
ises embraced  in  the  Russell  deed,  the  plain* 
tiff  took  title  to  the  entire  tract  described  In 
bis  deed,  as  laid  oat  by  authwlty  of  the 
surveyor  g^eraL  The  area  ot  such  realty  is 
to  be  determined  in  Uie  manner  prescribed 
for  ascertaining  the  contents  of  sections  like 
that  in  tbe  case  at  bar,  vbleh  do  not  border 
on  the  north  or  west  lines  of  a  townsh^ 

The  plaintiff  has  not  been  evicted  from  tbe 
dwelling,  but  he  has  sustained  substantial 
loss  by  Its  encroadiment  upon  the  U^way, 
and  for  that  reason  Is  mtitled  to  tbe  dam- 
ages awarded  oa.  account  of  tbe  road  and 
the  house 

The  Judgmrait  will  therefore  be  modified, 
by  dimlnatlng  from  the  total  award  $7.24, 
the  amount  of  the  treble  damages,  and  in  all 
other  respects  affirmed. 

BE1A.N  and  McBRIDEl  JJ.,  concur.  HAR- 
RIS, J.,  concurs  in  the  result. 

BURNETT,  J.  (dissenting).  SecUon  -346, 
L.  O.  li.,  establishes  a  remedy  for  any  one 
aggrieved  within  its  terms  as  follows: 

"Whenever  any  person  sball  cut  down,  girdle, 
or  otherwise  injure,  or  canr  off,  any  tree,  tim- 
ber, or  shrub  on  the  land  of  another  person,  or 
on  the  street  or  highway  in  front  of  any  per- 
son's house,  village,  town,  or  city  lot,  or  culti- 
vated grounds,  or  on  the  commons  or  public 
grounds  ot  any  village,  town,  or  city,  or  on  the 
street  or  highway  in  front  thereof,  without  law- 
ful authori^,  in  an  action  by  such  person,  vil- 
lage, town,  or  city,  against  tiie  person  eonunit- 
ting  such  trespasses,  or  any  of  them,  if  judg* 
ment  Ik  given  for  the  plaintiff,  it  shall  be  givoi 
for  treble  the  amount  of  damages  claimed,  or  u- 
Bessed  therefor,  as  tbe  case  may  be." 

The  following  section  provides  tor  a  de> 
fense  in  the  nature  of  mitigation  of  damages 

thus: 

"If,  upon  tbe  trial  of  such  action,  it  shall  ap- 
pear that  the  trespass  was  casual  ot  involim? 
tary,  or  that  the  defentoit  had  pn^ble  caute 
to  believe  that  the  land  on  which  such  trespass 
was  committed  was  his  own,  or  that  of  the  per- 
son in  whose  service  or  by  whose  direction  tbe 
act  was  done,  or  that  snch  tree  or  timber  was 
taken  from  onindosed  woodland  for  the  purpose 
of  repairing  any  pablie  highway  or  bridge  upon 
the  land  or  adjoining  it,  Judgment  shul  Mily 
be  given  for  single  damask" 

It  wOl  be  observed  that  the  section  Ibst 
quoted  does  not  contain  tbe  term  "wtUftd," 
or  any  other  word  Indicating  a  nqulslte  In- 
tent While  it  Is  a  standard  rule  that  laws 
imposing  a  penalty  must  be  construed  rtxict- 
ly,  It  is  equally  well  settled  that  we  cannot 
Import  any  additlimal  terms  into  sndi  a  stat- 
ute. There  Is  testimony  In  the  record  In  this 
dase  competent  to  go  to  the  jury  as  tending 
to  show  that  the  defendant  cut  0ie  trees  aa. 
the  land  of  another,  as  stated  In  the  eom- 
pbiint  The  pleading  allegas  the  act  vlthbi 
tbe  terms  of  the  statute  and  tliere  Is  evi- 
dence supporting  ttM  charge  as  laid ;  hmce 
the  case  was  propwly  sabmltted  to  tlie  Jory 
on  that  point. 
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It  is  not  necessary  to  anticipate  or  nega- 
tive a  possible  defease  either  in  pleading  or 
in  proving.  Consequently  it  would  be  super- 
fluous for  the  plalntur  to  state  that  the  ties- 
pass  was  willful,  or  that  it  was  done  without 
^  his  consent,  or  to  offer  testimony  In  dilef  on 
those  points.  It  is  enough  for  the  plaintiff 
to  show  the  act  of  the  defendant  In  cutting 
down  trees  on  die  farmer's  land.  Xf  the 
defendant  would  escape  the  treble  damages 
by  reason  of  his  trespass  helng  involuntary, 
or,  in  other  words,  an  unconscious  act  on  hta 
part,  he  must  properly  plead  that  element, 
and  then  prove  it,  if  traversed.  Any  con- 
scious act  of  a  person  may  be  pr(H»erly  said 
to  have  been  done  wlUfnlly.  The  word  Is  de- 
fined thus  In  section  2393,  L.  O.  L.: 

"The  term  'willfully,*  when  applied  to  the  in- 
tent with  which  an  act  is  dooe  or  omitted,  im- 
plies aimply  a  purpose  or  willingness  to  commit 
the  act  or  omissioD  referred  to,  and  does  not 
require  any  intent  to  violate  law,  to  injure  an- 
other, or  to  acQuire  any  advantage." 

It  most  not  t>e  omfounded  with  the  word 
''wantonly"  the  meaning  of  which  is  given  in 
section  2308,  L  O.  L.: 

"The  term  'wantonly,'  when  applied  to  the 
commission  of  an  act,  implies  that  the  act  was 
done  with  a  purpose  to  injure  or  destroy  with- 
out cause  and  without  reference  to  any  partlcu' 
lar  person." 

The  lexicographers  attach  'substantially  the 
same  signification  to  these  words  when  used 
in  the  legal  sense.  It  follows  that  If  the  de- 
fendant, as  stated  in  the  complaint  and  as 
the  evidaiee  tends  to  prove,  went  upon  the 
plaintiff's  land  and  cut  down  and  carried 
away  timber  standing  thereon,  he  came  with- 
in the  terms  of  the  statute  defining  the  cause 
of  action,  incurring  the  consequence  of  tre- 
ble damages.  If  the  act  was  casual  or  Invol- 
untary, or  If  he  had  probable  cause  to  tMlieve 
that  the  land  whereon  the  trees  stood  was 
his  own,  it  was  matter  of  defense  which  he 
should  have  pleaded. 

For  these  reasons  I  dissent  from  the  por-. 
tion  of  the  opinion  by  Mr.  Chief  Justice 
MOORE  in  this  case,  denying  treble  dam- 
ages in  fitvor  of  the  plaintiff  for  the  tres- 
pass described  in  bis  complaint 
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GOFF  et  ux.  v.  KELSET  et  aL 
(?nprane  Court  of  Oregon.   Dec  7,  1915.) 

1.  Specific  Pebfobmanci  *=»121— Obai.  Cok- 

TKACT— Weight  akd  Scfficiznot  of  Evi- 

DENCS. 

In  an  action  for  t^e  spedfie  performance  of 
■n  aUegcd  oral  contract  for  the  sale  of  land,  the 
terms  of  the  agreement  must  be  shown  by  full, 
complete,  and  satisfactory  proof ;  but  proof  be- 
yond a  reasonable  doubt  is  not  required. 

lEd.  Note.— For  other  cases,  see  Specific  Per- 
formance, CenL  Dig.  H  887-896;  Dec  Dig.  «s> 
121.1 

2.  VmAVDBf  Statdti  or  «s»l29— lnxBB£ST  in 

LaWD— RELATIONSHIP. 

Under  an  oral  contract  to  sell  an  interest 
in  land  to  a  son-ln-law,  proof  of  his  possession 
under  such  contract  was  not  enough,  of  itself,  to 


avoid  the  statute  of  frauds  as  between  relatlrea. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  M  287-292,  303.  306-308, 
310-312,  814,  818^.  822,  323,  826,  326;  Dec. 
Dig.  (^129.] 

3.  Specifio  Pebfobmancs  «s»47— Contbactb 

Enfobckable  —  Possession  and  Impeove- 

UENT. 

In  such  case,  where  the  son-in-law  took 
possession  of  the  premises  with  the  intention  of 
carrying  out  the  contract,  and,  because  of  the 
contract,  made  valuable  permanent  improve- 
ments, a  court  of  equity  would  he  warranted  in 
enforcing  the  contract 

[Ed.  Mote^For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  |  132 ;  Dec.  Dig.  «s»47.] 

4.  Evidence  €=>27&— Dboubaxionb  AOAxnar 
Intebest — Statute. 

In  an  action  for  the  apecific  performance  of 
an  alleged  oral  contract  to  convey  land  brought 
against  the  vendor's  executrix,  declarations  of 
the  deceased  vendor  against  his  interest  were 
admissible  under  the  express  provisions  tAl^  O. 
L.  I  710,  and  section  727.  suM.  4. 

[Ed.  Not«k— For  «tber  cases,  see  EridoMse, 
Cent.  Dig.  g  1135;  Dec.  Dig.  «s»27&] 

6.  Btiuence  4=9271  — SELF-SEBvnra  DbcLAf- 

BATIONB— STATDTB— * '  Pa  EXT. " 

Under  U  O.  L.  |  732,  subd.  2,  providing 
that  when  a  party  to  action  by  or  against  an 
executor  or  administrator  offers  declarations  by 
the  deceased  against  his  interest,  declarations 
of  the  deceased  aa  to  the  same  subject-matter 
in  his  own  favor  may  also  be  shown,  an  execu- 
trix of  an  alleged  vendor  who,  in  dn  action  for 
specific  performance  of  an  oral  contract  to  con- 
vey, was  impleaded  as  a  party  defendant,  and 
who  by  L.  ~0.  L.  I  1185,  waa  entitled  to  the  pos- 
session of  the  property  and  the  rents  and  profits 
during  administration,  or  until  the  property  was 
surrendered  to  the  heirs  or  devisees,  and  whose 
right  to.  posaessioa  waa  not  terminated  by  com- 
pletion of  administration  within  section  1304. 
and  who  bad  released  her  claims  or  surrendered 
to  the  hdrs  and  devisees  within  section  1305, 
was  a  "party,"  so  that  where  plaintiff  put  in 
decedent's  declarations  against  interest,  dece- 
dent's self-serving  declarations  were  admisdble. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  il  1068-1079,  1081-1104;  Dec  Dig. 
^»271. 

For  other  deflnitioss,  see  Words  and  Rirases, 
First  and  Second  Series,  Party.] 

6.  EXBOUTOBS  AUD  ADUINISTBATOES  4s=»ldO— 

Realtt— Right  of  Possession. 

While  the  condition  of  an  estate  may  be 
such  as  not  to  require  an  executrix  to  take  pos- 
session of  the  real  property,  her  right  to  po» 
session  continues  mttil  foreclosed  by  a  settle- 
ment of  the  estate,  or  otherwise  terminated. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  8S  635,  537-540; 
Dec.  Dig.  «»130.] 

7.  foBOiFio  Peefobuanoe  «»121— SumoiBR- 
OT  or  Etii«nc»-Obal  COlfTBACr. 

Evidence,  in  an  action  for  spedfie  vvrtona- 
ance  of  a  contract  to  sell  an  interest  In  land 
when  an  irrigation  ditch  was  completed,  and  to 
credit  plaintiff  with  any  money  advanced  or  any 
work  done  on  the  construction  of  the  ditch,  held 
not  to  clearly  establish  the  terms  of  the  con- 
tract, or  that  plaintiff's  possession  and  work 
was  referable  to  any  contract  for  the  sale  of  the 
land. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  387-305;  Dec.  Dig. 
«=s»121.1 

8.  Appeal  and  Ebbor  «=»1009— QuEffnoN  OF 
Fact— Findings— Conclusiveness. 

While  the  flodinga  of  the  circuit  judge  are 
not  binding  on  the  appeal  of  a  suit  in  equity. 
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they  are  not  withont  weight,  cHieciaU;  vhen  the 
eridcnce  in  the  record  Is  conflictiDs. 

[Ed.  Kote.— For  other  caKB,  see  Appeal  and 
Krror,  Cent.  Die-  H  3970-^78;  Dec.  Dig. 

1009.1 

In  Banc.  Appeal  from  Circuit  Court;  Un- 
ion Gouut7 ;  J.  W.  Knowles,  Judge. 

Action  by  Lane  Ooff  and  wife  against 
Grace  Kelsey  and  others.  Decree  for  defend- 
ants, and  plalntlflte  appeal.  Affirmed. 

The  plalntitfs,  Lane  Golf  and  Laura  Goff, 
are  endeavorlDg  to  enforce  an  oral  contract, 
which  they  claim  was  made  with  I*  S.  Kel- 
sey, for  the  conveyance  of  an  undivided  one- 
fourth  interest  In  1,100  acres  of  land  in  Un- 
l<m  county.  L.  S.  Kelsey  died  on  May  15, 
1913,  before  the  commenc^ent  of  this  suit 
Laura  Goff  is  the  wife  of  Lane  Goff  and  a 
daughter  of  L.  S.  Kelsey.  The  persons  made 
defendants  are  Grace  Kelsey,  as  the  wid- 
ow of  L.  S.  Kelsey,  and  also  as  the  executrix 
of  his  estate,  six  daughters  of  the  deceased, 
who  are  Lettie  Wilson,  Violet  Parker,  Edna 
Moore,  Maude  Hutchinson,  Nellie  Hatchln- 
son,  and  Ethel  Foresstrom,  with  their  respec- 
tive husbands,  and  two  grandchlidreo.  Earl 
Wilson  and  Eva  Wilswi. 

In  substance  the  complaint  alleges  that  in 
the  winter  of  1910  and  1911  L^  S.  Kelsey  or- 
ally agreed  to  construct  an  irrigation  ditch 
"from  the  North  Powder  river,  a  distance  of 
about  17  miles  to  the  1,160  acres,  and  that 
when  the  ditch  was  completed  he  would  sell 
to  Lane  Goff  an  undivided  one-fourth  of  the 
land;  also  to  Charles  B.  Hiitchin3<m,  the 
hu^and  of  Maude  Hutchinson,  to  W.  H. 
Hntchlnson,  the  husband  of  Nellie  Hutchin- 
son, and  to  Luther  Moore,  the  husband  of 
Edna  Moore,  each  an  undivided  one-fourth; 
and  that  the  agreed  price  was  fl6  per  acre, 
one-fourth  d  which  was  to  be  paid  down, 
with  the  privilege  of  paying  the  balance  at 
any  time  within  10  years,  with  the  further 
understanding  that  any  money  advanced  for 
and  any  work  done  on  the  construction  of 
the  ditch  by  Goff  would  be  credited  as  pay- 
ment on  the  purchase  price.  The  pleading 
relates  that  In  1911,  1912,  and  1913,  rights 
of  way  were  acquired,  the  ditdi  was  survey- 
ed and  constructed  to  the  land  in  dispute; 
that  the  work  done  by  Lane  Ooff  was  reason- 
ably worth  ^,000 ;  and  that  he  constrocted 
lateral  dit(dieB  'od  the  1,160  acres.  The  com- 
plaint explains  that  Luther  Moore  defined 
to  carry  out  his  part  of  the  agreement,  and 
for  that  reason  S.  E^sey  agreed  to  ctn^e^ 
an  nndlTlded  one-half  to  Charles  El  Hutcddn- 
son.  The  plainttlEs  continue  their  version  of 
the  controversy  by  averring  that  Lane  Golf 
partly  performed  the  contract,  not  tmly  by 
work  on  the  main  ditch,  but  also  by  taking 
possession  of  an  undivided  one-fourth  of  the 
1,160  acres,  and  constructing  permanent  lat- 
eral dltdies  in  1911  and  1012  over  ev^  part 
of  the  premises  that  could  be  covered,  break- 
ing and  redudng  the  land  to  cultivatlou  and 
repairing  &  dwelling  house  and  bam  located 


on  the  property.  The  Initial  pleading  relates 
that  L.  S.  Kelsey,  acting  for  the  plaintiff 
Lane  Goff  and  the  defendants  Charles  E. 
Hutchinson  and  W.  H.  Hntchlnsoa,  reated 
the  entire  tract  of  1,160  acres  to  otber  per- 
sons for  the  season  of  1913,  with  the  nnder^ 
standing  that  plaintiff  was  to  noeAre  aa^ 
fourth  of  the  rental.  Grace  Kelsey  and  the 
daughl^  Maude  Hutchinson,  Nellie  Hutdi- 
inson,  Edna  Moore,  and  Ethel  Foresstrom, 
with  th^  reepectlTe  husbands^  answered 
and  AesaleA  that  L.  8.  K^sey  made  any  agree* 
meat  to  sell  to  Lane  QoS  or  that  the  latter 
took  possession  ot  the  premises  und^  any 
contract  to  inirchas^  or  that  he  mode  any 
permanent  Improvements.  The  answering 
defendants  allege  that  Qott  entered  upon  a 
part  of  the  land  pursuant  to  an  oral  agree- 
m&at  ot  lease  made  In  1^,  and  Us  tenancy 
continued  until  the  tOU  of  1912,  when  "U  S. 
Kelsey  took  back  the  land,  and  plaintiff  Lane 
Goff  thea  and  tb^  Totuntarily  gave  it  up." 
The  decree  of  the  circuit  court  was  for  the 
defendants,  and  the  plalntlflb  ai^pealed. 

Crawford  &  Sakin,  <tf  La  Grande^  for  aiH 
p^lants.  W.  H.  Stroyer,  of  Baker,  and  01 H. 
Finn,  of  La  Grande^  for  reepondtttts. 

HARRIS,  J.  (after  stating  the  facts  as 
abov^).  The  pivotal  points  of  di^eroice  be- 
tween the  contesting  parties  to  tills  litiga- 
tion are:  (1)  Whether  L.  S.  Kelsey  agreed  to 
8^1  to  Lane  Goff;  and  (2)  whether  Goff's 
occupancy  of  a  part  of  the  land  and  the 
work  d<me  by  him  on  the  premises  and  on  the 
dit<^  were  sufficient  to  authorize  the  enforce- 
ment of  an  oral  agreement  If  L.  S.  Kelsey 
did  not  agree  to  sell  to  Goff;  then  it  will  not 
be  necessary  to  discuss  any  other  questlrai; 
but,  evm  if  an  agreemoit  was  made^  tt  will 
not  avail  plaintiffs,  unless  the  bar  raised  by 
the  statute  ol  fMuds  has  been  ranoved  by 
the  acts  of  Goff  in  nslnc  and  woiUi^  m  tba 
premises. 

*  [1]  W^-establlshed  roles  fix  the  measoro 
of  evidence  which  must  be  furnished  before 
the  plaintiffs  can  sucoeesfoUy  claim  that 
they  have  proved  an  oral  ooatract  tor  the 
sale  of  land,  ^e  terms  ot  the  agreement 
must  be  shown  by  full,  complete,  and  satis- 
factory proof,  and  "the  certainty  of  sudh  a 
amtract  must  be  established  evidence 
snffldent  to  satisfy  a  court  of  equity  of  flu 
truth  U  the  all^titHiB  ot  the  compUdnt," 
but,  proof  beyond  a  reasonaUe  doubt  is  not 
required.  Wagcmblast  t.  Whitney,  12  Or. 
83,  0  Pac.  399;  Spragoe  t.  Jeesnp^  48  Or. 
211,  88  Paa  146,  84  Fad  802,  4  U  B.  A.  (N. 
S.)  410;  West  r.  Woshingtm  By.  Oo,  4»  Or. 
436, 90  Pac  066. 

[2, 3]  Laura  Goff  Is  a  daughter  and  Lane 
Gk^  is  a  son-tn-law  of  the  deceased  and  tar 
that  reason  proof  of  possessitm  under  the  al- 
leged oral  conbract,  although  It  may  be  snffi- 
cient  when  the  contracting  parties  are  stran- 
gers, is  not  enough  of  its^  to  avoid  the  stat- 
ute of  Cranda  as  between  rftlatiTes;  but^lftiia 
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plaintiffs  show,  as  ibey  claim  here,  that  Lane 
GoS  took  po^esslon  of  the  premises  with  the 
intentioD  of  carrj-ing  out  tbe  oral  agreement 
and,  because  of  baring  entered  Into  the 
agreement,  made  valuable  permanent  Im- 
provements, then  a  court  of  equity  would 
be  warranted  In  enforcing  tbe  contract  Bar- 
rett V.  Schleich,  37  Or.  613,  62  Pac.  792; 
Pugh  T.  Splcknall,  43  Or.  489,  73  Pac.  1020, 
74  Pac.  485;  Zeuske  v.  Zeuske,  62  Or.  46, 
124  Pac  203 ;  Thayer  v.  Thayer,  69  Or.  140, 
13S  Pac.  478;  Stalker  v.  Stalker,  153  Pac. 
52  (decided  November  23,  1915). 

[4]  Tbe  court  received  evidence  of  decla- 
rations made  by  L.  S.  Kelsey  against  his  In- 
t««st  in  respect  to  tbe  real  property,  and 
evidence  of  that  character  was  clearly  com- 
petent. Sections  710  and  727,  subd.  4,  I*  O. 
L. ;  iStalker  v.  Stalker,  supra. 

[S,  f]  There  is  a  class  of  self-serving  dec- 
larattons  which  becomes  competent  as  evi- 
doioe  when  brought  within  the  acape  of  see* 
tlon  732,  subd.  2,  L.  O.  L.,  irtiere  we  read: 

•That  when  a  party  to  an  action,  suit,  or 

Eroceeding  by  or  against  an  executor  or  admin- 
itrator  appears  as  a  witness  in  bis  own  be- 
half, or  otters  evidence  of  statements  made  by 
deceased  acainst  the  interest  of  tbe  deceased, 
statements  of  the  deeeaaed  concerning  the  same 
subject-matter  in  Us  own  favor  may  also  be 
proven." 

The  defendants  introduced  evidence  show- 
ing that  tbe  deceased  also  made  statements 
in  his  own  favor  concerning  his  disposi- 
tion of  the  land ;  and  the  plaintiffs  contend 
that  this  character '  of  evidence  la  Incom- 
p^ent  because  Grace  Kelsey,  as  executrix, 
was  not  a  proper  party.  Numerous  wit- 
nesses testify  that  they  had  heard  Kelsey  de- 
clare that  he  had  sold  an  tmdlvided  one- 
fourth  interest  to  Lane  Goff;  and  so,  too, 
witnesses  told  of  having  heard  Kelsey  say 
that  he  had  rented  the  land  to  Goff,  and  that 
the  deceased  had  onnplalned  because  Goff 
had  not  paid  any  rent  Nellie  Hutchinson 
testified  that  her  &ther  told  her  that  Goff 
had  not  purchased  any  land— 

"and  that  he  (Kelsey)  was  not  going  to  rent 
it  to  him  (Goff)  any  more  because  he  had  nor 
Canned  it  right,  ai)d  he  was  ruining  the  ground.** 

At  the  trial  the  plaintiffs  did  not  even  sug- 
gest the  objection  they  now  make.  The  evi- 
dence was  admissible,  however.  Grace  K«l- 
eey,  in  ber  representative  capacity  as  execu- 
trix of  the  estate,  is  a  party  defendant  and 
was  made  snch  by  the  plaintiffs  themselves 
when  they  filed  their  Initial  pleading;  and, 
moreover,  there  Is  nothing  to  Indicate  that 
she  is  not  a  proper  party.  The  ezecntrlx  is 
entitled  to  tbe  possession  of  the  property  and 
to  receive  the  rents  and  profits  nntll  the  ad- 
ministration Is  completed  or  the  property  is 
snrrendered  to  the  heirs  or  devisees.  Section 
1185,  L.  O.  L.  The  c<HnpIaint  aUeges  that 
Grace  Kelsey  as  executrix  "is  now  adminis- 
tering said  estate  under  the  terms  of  said 
last  will  and  testament"  and  consequently 
the  right  of  the  executrix  to  take  possession 
luu  not  been  terminated  by  the  cunpletlni 


of  the  administration  of  the  estate.  Sectlon- 
1304,  L.  O.  L.  The  record  does  not  contain 
any  suggestion  that  the  land'  has  been  re- 
leased from  any  claim  of  the  executrix  or 
surrendered  to  the  heirs  and  devisees  pursu- 
ant to  section  1305,  L.  O.  L.  It  is  true  that 
the  condition  of  the  estate  may  be  snch  as 
not  to  require  the  executrix  to  take  posses- 
sion of  the  real  property,  but  the  right  of 
possession  continues  until  It  is  foreclosed  by 
a  settlement  of  the  estate  or  is  otherwise 
terminated.  Clark  v.  Bundy.  29  Or.  190,  44 
Paa  282.  It  Is  fair  to  assume  that  the  plain- 
tiffs believed  that  the  execntrlx  was  either 
a  necessary  or  a  proper  party,  or  it  may  be 
that  they  wished  to  Invoke  section  1269,  L.  O. 
L.,  which  provides: 

"If  any  deceased  person  was  at  tbe  time  of  his 
death  a  par^  to  a  bond  for  a  deed  or  other  oi- 
foroeable  contract  requiring  said  deceased  to 
convey  real  estate,  the  interest  and  title  of  said 
deceased  may  be  conveyed  by  his  executor  or  ad- 
mintatrator,  upon  full  compliance  with  the 
terms  and  conditions  of  such  bond  or  contract 
by  the  other  party  thereto,  and  a  deed  so  made 
shall  transfer  tbe  same  title  as  thongh  made  by 
snch  deceased  if  living." 

The  plaintiffs  are  tbe  parties  who  Implead- 
ed the  execntrlx;  and,  furthermore,  a  situ- 
ation is  presented  where  the  legal  representa- 
tive of  the  estate  has  ^tfaer  taken  possession 
of  the  land  In  controversy,  or,  if  she  bad  not 
already  done  so,  the  executrix  may  yet  A- 
tempt  to  enter  Into  possession  of  the  real 
estate,  and  therefore  Grace  KeSsey  in  ber 
representative  capacity  Is  a  proper  party  de- 
fendant Since  this  is  a  suit  against  an  ex- 
ecutrix vrlthin  the  meaning  of  the  statute 
and  the  plaintiffs  not  only  appeared  as  wit- 
nesses In  their  own  behalf,  but  also  offered 
evidence  of  statements  made  by  L.  S.  Kelsey 
against  tbe  Interest  of  deceased  and  his  suc- 
cessors, it  folIowB  that  "statements  of  the  de- 
ceased concerning  the  same  subject-matter  In 
his  own  favor  may  be  proven."  Subdlvldon 
2,  i  732,  L.  O.  U;  Jones  t.  HIU,  62  Or.  63* 
124  Pac.  206;  Beard  t.  Beard,  66  Or.  S26, 
133  Pac.  795. 

[7]  Having  stated  tbe  rules  pertinent  to 
the  issues  involved,  we  shall  briefly  consider 
the  recitals  appearing  In  the  record.  Ttn 
entire  tract  of  land  was  arid,  and  for  that 
reason  was  of  but  little  value  unless  made 
Irrigable.  Kelsey  commenced  the  construc- 
tion of  an  Irrigation  ditch  some  time  in  1910, 
and  it  was  not  completely  finished  until  after 
his  dea^,  which  occurred  on  May  19,  1913, 
although  water  was  olMialnable  tnm  and  aft- 
er 1911.  In  December,  1911,  Charles  El. 
Hutchinson  orally  agreed  to  purchase  an  un- 
divided  one-half  interest  in  the  land,'  and  at 
that  time  paid  his  &ttier-in-lew  98,000;  and 
on  October  6,  1912,  the  agreement  was  re- 
duced to  writing.  In  June,  1912,  L.  S.  Kd- 
sey  verbally  contracted  to  sell  an  imdivided 
one-fi>urth  to  his  dani^ter,  Nellie  Hutchin- 
son, who  niade  a  part  payment  of  $250 ;  but 
at  some  time  In  tbe  faU  ct  1912  tbey  re- 
scinded the  agreement  Goff  farmed  about 
93  acres  of  the  premises  In  1811  and  1912^ 
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and  during  those  two  seasons  the  remainder 
of  the  land  which  was  cultivated  was  crop- 
ped by  renters.  In  1911  GofE  harvested  S45 
bushels  of  grain,  and  In  1912  he  raised  600 
sacks  of  oats  and  wheat  A  man  who  was 
working  for  Gofl  lived  on  the  93  acres  men- 
tioned, while  the  plaintiffs  at  all  times  re- 
sided on  a  farm  about  three  miles  from  the 
^operty  in  dispute.  After  the  crops  were 
removed  in  1912  Gofl  quit  the  premises  and 
then  all  the  laud  was  rented  b;  Kelsey  and 
Charles  E.  Hutchinson  to  Jensen  and  New- 
man, who  cropped  about  600  acres  in  the 
season  of  1913. 

The  plaintiffs  claim  that  Kelsey  orally 
agreed  to  sell  to  Lane  Goff  an  nndivided  one- 
fourth  of  the  1,160  acres,  to  be  divided  when 
the  "ditch  was  dug,"  for  $16  per  acre,  payable 
at  any  time  within  10  years,  with  the  further 
understanding  that  any  work  done  by  Goff 
on  the  ditch  would  be  credited  on  the  pur- 
chase price  of  the  land.  Lane  Goff  contends 
that  he  took  possession  of  the  93  acres  and 
fanned  that  much  land  in  1911  and  1912,  with 
the  Intention  of  carrying  out  the  oral  agree- 
ment relied  upon;  and  while  he  admits  that 
he  relluQulshed  possession  after  the  crop  sea- 
son of  1912,  he  nevertheless  claims  that  the 
premises  were  leased  to  others  for  the  year 
1913.  pursuant  to  an  understanding  with  K^- 
sey  that  the  latter  might  rent  the  property 
for  the  use  and  benefit  of  Goff,  and  that 
therefore  the  tenancy  of  Jensen  and  Newman 
redounded  to  the  benefit  of  the  plaintiffs. 
The  Goffs  also  Insist  that  the  construction  of 
the  laterals  on  the  land,  work  on  the  main 
ditch,  and  repairs  to  the  house  and  bam  fur^ 
Dished  the  necessary  element  of  permanent 
Improvements.  The  answering  defendants 
deny  that  Kelsey  ever  agreed  to  sell  to  Goff, 
and  assert  that,  even  though  there  was  an 
oral  agreem^t  to  sell,  the  plaintiffs  are  rem- 
ediless, because  Goff  occupied  the  land  as  a 
tenant,  and  not  as  a  contracting  purchaser. 
The  evidence  establishes  the  fact  that  K^sey 
did  make  an  agreement  to  sell  to  Goff,  and 
that  the  terms  were  In  the  main  as  contend- 
ed by  the  plaintiffs,  although  It  Is  doubtful 
whether  all  the  details,  such  as  the  payment 
of  taxes,  had  been  settled.  Goff  never  paid 
any  of  the  taxes  because  as  be  says,  "I  did 
not  have  the  title,"  although  the  written  con- 
tract with  Charles  B.  Hutchinson  spedflcally 
provides  that  the  purchaser  shall — 

"pay  and  keep  paid  all  of  the  taxes  on  the 
lands  hereby  sold  during  the  conttnuance  of  this 
contract  of  sale." 

The  repaira  to  the  house  and  bem  were 
comparatively  trifling,  and  only  such  as  were 
necessary  to  make  the  buildings  habitable. 
It  Is  true  that  Goff  performed  work  on  the 
main  ditch,  and  that  he  clalma  that  this  work 
was  done  because  of  Ida  contract  to  buy, 
while  ttie  adverse  parties  cwtend  that  Goff 
was  working  for  Kelsey  the  same  as  other 
employes. 

The  recitals  are  so  widely  divergent  and 
the  evidence  so  la^ly  consists  of  positive  af- 


firmations in  behalf  of  one  set  of  litigants, 
followed  by  equally  emphatic  denials  for  the 
opposing  parties,  that  any  attempt  to  recon- 
cile the  conflicting  testimony  would  be  like 
trying  to  transform  a  rainbow  into  an  arc 
of  a  single  hue.  No  useful  purpose  would  be 
served  by  an  extended  recitation  and  discus- 
sion of  the  testimony,  but  we  do  note.  In  pass- 
ing, that  Kelsey  leased  all  the  land  to  other 
parties  after  the  crops  were  harvested  in 

1912,  and  Goff  was  not  consulted  concerning 
any  of  the  features  of  the  agreement  with 
the  tenants  Jensen  and  Newman ;  that  after 
Goff  quit  the  premises  in  1912,  he  did  not  as- 
sert any  claim  to  an  Interest  in  either  the 
land  or  the  crops  until  after  the  death  of  L 
S.  Kelsey ;  that  when  Charles  E.  Hutchinson 
had  a  settlement  with  Kelsey  after  the  har- 
vest of  1912,  the  latter  accounted  to  the 
former  on  the  basis  of  having  received  as 
rental  one-third  of  the  crop  raised  by  Goff; 
that  Mrs.  Violet  Parker,  who  is  prosecuting 
a  suit  against  these  same  answering  defend- 
ants and  presumably  Is  not  in  harmony  with 
them,  as  a  witness  for  plaintiffs,  on  cross- 
examination  and  without  objection  being 
made  by  the  plaintiffs,  testified  that  in  "the 
spring  that  he  was  killed"  she  heard  her  fa- 
ther speak  "of  renting  Mr.  Gott'a  part  in  or- 
der to  give  the  renter  a  better  advantage  and 
get  a  better  renter";  that, 'when  explaining 
his  failure  to  return  seed  wheat  furnished  by 
Kelsey  in  1911  and  sown  by  the  plaintiff  on 
the  93  acres,  Lane  Gofl  stated : 

"The  next  fall  after  harvest  I  went  to  Mr. 
Kelsey  and  asked  bim  if  he  wanted  me  to  return 
that  wheat  or  pay  him  for  it  He  says,  'Never 
mind  about  the  wheat  We  have  failed  on  the 
crop ;  we  haven't  made  anytbing,  and  I  don't 
want  you  to  pay  anything  until  we  make  some- 
thing.'^*' 

.  The  plaintiffs  have  failed  to  establish  that 
their  possession,  or  any  work  done  by  them, 
was  referable  to  any  contract  for  the  sale  of 
land,  even  if  it  be  assumed  that  they  have 
proved  all  the  terms  of  such  contract  Wag- 
onblast  V.  Whitney,  supra.  We  also  call  at- 
tention to  the  fact  that  the  trial  court 
found— 

"from  the  testimony  that  at  one  time  there 
was  some  sort  of  oral  agreement  between  plain- 
tiff Lane  Goff  and  said  L.  S.  Kelsey,  daring 
his  lifetime,  for  the  purchase  of  an  interest  in 
said  lands,  but  in  which  the  wife  of  said  S. 
Kelsey  did  not  join,  but  that  said  plaintiff  Lane 
Goff  did  not  enter  Into  possession  of  said  land 
or  interest  therein  under  said  agreement,  if  any, 
that  he  was  upon  said  lands  in  1911,  but  only 
as  a  tenant  and  whatever  contract  there  was 
he  abandoned  and  was  rescinded  by  the  parties : 
that  plaintiff  permitted  L.  S.  Kels^  and  Charles 
B.  Hutchinson  to  rent  the  lands  to  another  in 

1913,  and  did  not-  assert  any  right  to  any  part 
of  said  land  until  after  the  deaUi  of  said  L.  £3. 
Kelsey." 

[8]  The  trial  court  had  the  tieneflt  of  a  kind 
of  evidence  which  a  mere  paper  recital  can- 
not possibly' preserve;  he  saw  the  witnesses, 
heard  them  testify,  and  observed  them  while 
they  were  testifying.  While  the  findings 
made  by  the  circuit  judge  are  not  binding  on 
the  appeal  of  a  suit  In  equity,  stlU  they  are 
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by  no  means  without  weight,  especially  when 
a  record  is  presented  like  the  one  here.  Jones 
v.  Hill,  supra. 
The  decree  of  the  circuit  court  Is  afflrmed. 

EAKIN,  J.,  did  not  Bit 

(78  Or.  349)  ' 

HEGDALB  v.  WADE  et  al. 
(Sapreme  Court  of  Oregon.  Dec  7,  1916.) 
TKNDOB  ANO  PDacOASBB  <®=>36  —  Dbauho 

AX  Arm'8  Length. 

Where  the  buyer  of  farm  lands  represented 
to  the  sellers  that  be  was  an  experience  farmer, 
owned  a  valuable  farm  in  another  state,  and 
knew  good  land  when  he  eaw  it,  the  parties 
dealt  at  arm's  length,  and  the  contract  coald  not 
be  rescinded  for  misstatements  of  the  sellers  as 
to  the  quality  of  the  soil. 

[£d.  Note.— For  other  caaes,  see  Vendor  and 
Purchaser,  Cent.  Dig.  Si  40,  02,  63 ;  Dec  Dig. 

In  Banc.  Appeal  from  Circuit  Court,  Mal- 
heur County;  Dalton  Biggs,  Judge. 

Suit  by  Andrew  J.  Hegdale  against  Al- 
tiert  JQ.  Wade  and  Augustus  G.  Kingman. 
From  a  decree  dismissing  the  complaint, 
plaintiff  appeals.  Affirmed. 

TUs  la  a  suit  to  rescind  a  contract  for  the 
purchase  of  land,  to  set  aside  a  note  and 
mortgage,  and  to  recover  sums  of  money 
paid  on  account  of  the  purchase  of  the  real- 
ty  and  expended  In  its  improvement  The 
complaint  charges,  in  effect,  that  the  defend- 
ants fraudulently  represented  to  the  plaintiff 
that  all  of  lots  2,  8,  4,  and  6  in  section  31, 
township  20  south,  range  47  east  of  Willam- 
ette meridian,  in  Malheur  county,  Or.,  was 
good  agricultural  land,  free  from  alkali,  and, 
with  irrigation,  would  produce  good  crops 
and  such  as  were  raised  in  that  vicinity ; 
that  the  realty  so  described  contained  alkali, 
would  not  produce  crops  by  irrigation,  and 
was  valueless  for  agricultural  purposes,  as 
was  well  known  by  the  defendants,  who  made 
such  representations  to  deceive  the  plaintiff 
and  to  Induce  blm  to  purchase  the  land  at  a 
price  greatly  in  excess  of  the  real  value; 
that  fbr  many  years  prior  to  such  purchase, 
the  plaintiff  had  been  engaged  in  fishing,  and 
had  no  knowledge  of  farming  or  of  the  value 
of  lands  for  agricultural  purposes,  which 
facts  were  well  known  to  the  defendants 
when  they  made  such  representations  and 
then  told  him  they  were  responsible  for  their 
statements,  upon  which  he  could  rely,  all  of 
which  fraudulent  narrations  were  made  to 
induce  blm  not  to  inquire  of  others  as  to  the 
value  of  such  land  or  as  to  its  capability  to 
produce  crops  by  irrigation;  and  that,  rely- 
ing upon  such  representations,  the  plaintiff 
was  deceived  to  his  damage,  specifically  set- 
ting forth  the  extent  of  his  allied  losses. 
The  answer  denies  most  of  the  averments  of 
the  complaint,  and  for  a  further  defense  al- 
leges, in  substance,  that  prior  to  such  pur- 
chase the  plaintiff  represented  to  the  defend- 
ants that  he  was  an  experienced  farmer, 
owned  A  valuable  farm  In  the  state  of  Wash- 


Ington,  and  knew  good  land  when  he  saw  it ; 
that  before  buying  the  realty  described  the 
plaintiff  made  full  investigation  thereof,  and 
iugnired  of  farmers  in  that  vicinity  their 
opinions  in  respect  to  the  premises ;  that  the 
only  representations  ever  made  to  the  plain- 
tiff were  that  the  land  had  never  been  plant- 
ed to  crops,  and  its  fertility  and  productivity 
were  unknown;  that  such  realty  Is  good 
agricultural  land,  adapted  to  the  growing  of 
crops  usually  raised  In  that  vicinity;  that 
the  plaintiff  was  negligent  in  seeding  and  Ir- 
rigating the  premises;  that  he  did  not  sow 
sufficient  thereof  to  demonstrate  its  worth  tor 
agricultural  purposes;  and  that  no  part  of 
the  land  so  planted  by  him  was  irrigated. 
The  reply  put  in  issue  the  auction  of  new 
matter  in  the  answer,  and,  the  cause  being 
tried,  the  suit  waa  dfamtwed,  and  plaintiff 
appealB. 

A.  E.  Onss.  oC  Aberdeen.  WadL  (O.  O.  Wil- 
son, of  I^ssa,  <ni  tlie  briid),  for  appellant. 
P.  J.  PhllUps.  of  Myssa  (R.  H.  Duncan,  of 

Yale,  oa  the  brief),  for  respondents. 

MOOBB,  O.  J.  (after  stating  the  facta  aa 
above).  The  transcript  of  testimony  shows 
that  prior  to  July  1.  1913,  the  plaintiff,  An- 
drew J.  Hegdale,  had  for  several  years  been 
engaged  in  fishing  In  the  Columbia  river  and 
at  Grays  Harbor,  Wash.,  in  which  state  he 
had  made  a  homestead  entry  on  public  land 
that  waa  covered  with  timber,  which  prem- 
ises he  had  partially  deared  and  Improved. 
Intending  to  purchase  other  real  pn^wrty, 
he  went  to  Ontario,  Or.,  about  the  time  stat- 
ed, and,  crossing  the  Snake  river,  he  exam- 
ined lands  in  Idaho  known  as  the  Payette 
Valley  and  the  Boswell  Bench,  which  sections 
are  noted  for  their  fertility.  Returning  to 
Malheur  county.  Or.,  he  inspected  an  80-acre 
tract,  and  paid  Ed.  Blodgett  a  land  agent 
$10  for  an  option  to  purchase  the  real  prop- 
erty. The  following  day  he  crossed  another 
piece  of  land  in  that  country  bordering  on 
such  river,  which  premises  the  defendant 
Albert  E.  Wade  was  leveling  to  prepare  for 
irrigation  and  cultivation.  Hegdale  and 
Wade,  taking  a  skiff,  rowed  up  that  stream, 
thus  having  an  opportunity  to  determine  the 
depth  of  soil  along  the  bank  of  the  land  here- 
inbefore described.  The  plaintiff,  being  pleaa- 
ed  wfth  the  location  of  the  premises,  refused 
to  accept  a  conveyance'  of  the  land  on  ac- 
count of  which  he  had  made  the  payment 
Thereafter  he  agreed  with  Wade  to  purchase 
the  land  so  bordering  on  the  river,  containing 
63.4  acres,  according  to  government  survey, 
stipulating  to  pay  for  the  realty  and  for  64 
shares  of  stock  in  the  Kingman  Golony  Ir^ 
rigatlon  Company  $3,700,  accepting  a  deed  of 
the  premises  subject  to  a  mortgage  of  f 1,600, 
and  interest  given  to  secure  the  purchase  of. 
the  irrigation  stock,  which  Incumbrance  the 
plaintiff  was  to  assume  and  discharge.  He 
was  to  pay  Wade  ¥1,200  when  the  deed  was 
delivered,  and  also  to  execute  to  him  a  prom- 
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iBSory  note  for  $900,  and  secure  the  payment 
of  tbat  sum  by  a  mortsi^  Of  the  premises  to 
evidence  the  remainder  of  the  purchase  price. 
The  defendant  Augustas  G.  Kii^man  b^ng 
a  tenant  in  otmuuMi  with  Wade,  th^  and 
thielr  wives  on  July  9,  1018,  executed  a  gen- 
eral warranty  deed  of  the  If^  so  described 
to  Hegdale,  who  thereup(m  paid  the  fl,200, 
and  also  executed  the  note  and  mortgage  for 
$90a  An  abstract  of  the  title  to  the  realty 
revealed  a  Judgment  that  bad  been  rendered 
against  Wade  for  more  than  $900  which  was 
tiien  a  lien  npon  the  land,  whereupon  the 
note  and  mortgage  that  had  been  delivered 
were  returned  to  Hegdale,  to  be  retained  by 
him  until  the  judgment  Uea  was  discharged. 
Immediately  after  securing  a  transfer  of  the 
title,  the  plalntur  to<^  possession  of  the  prem- 
ises and  continued. leveling  the  land  for  Ir- 
rigation and  making  other  improrements  up- 
on the  premises.  Without  securing  a  satis- 
faction of  the  Judgment  Wade  conunenced  an 
action  against  Hegdale  to  recover  possession 
of  the  $900  note  and  mortgage  but  such 
action  was  dismissed,  l^ereafter  the  Judg- 
ment lien  was  discharged  and  Wade  com- 
menced a  suit  to  foreclose  such  mortgage 
whereupon  this  suit  was  instituted. 

The  evidence  shows  that,  with  the  excep- 
tion of  a  strip  averaging  about  200  feet  In 
width  along  the  bank  of  the  Snake  river, 
the  land  In  question  is  practically  valueless 
for  agricultural  purposes.  A  ridge  along 
that  stream  renders  the  back  part  of  tbe 
land  lower  than  the  front  Before  the 
premises  were  cleared  the  ridge  twre  sage- 
brush, while  the  back  part  of  the  land  pro- 
duced greasewood.  The  soil  upon  which  the 
latter  shrubs  grew  Is  in  the  nature  of  blue 
clay,  and,  when  irrigated,  the  water,  instead 
of  penetrating  the  ground,  remains  in  pud- 
dles In  the  low  places,  where,  evaporating, 
the  surface  remains  very  hard.  The  back 
part  of  the  land  contains  alkali,  which,  be- 
ing liberated  by  Irrigation,  remains  a  white 
substance  when  the  water  disappears.  Sever- 
al experts  who  were  well  acquainted  with 
such  conditions  of  soil  expressed  opinions 
that  the  greater  part  of  the  land  of  plaintiff 
could  be  rendered  fit  for  agriculture  by 
thorough  draining  and  leveling  and  by 
mixing  sand  with  the  clay,  thus  entaUing  a 
great  outlay  of  money  and  labor.  An  experi- 
enced irrigator  was  employed  who  turned 
water  from  ditches  upon  the  plaintiff's  land, 
causing  the  seed  that  was  sowed  thereon 
to  germinate,  but,  the  surface  of  the  ground 
becoming  hard  after  the  water  disappeared 
in  vapor,  the  crops  entirely  failed. 

The  testimony  tends  to  show  that  the 
plaintiff's  horses  strayed,  and  he  spent  mu<^ 
time  in  looking  for  them  when  his  land 
needed  attention,  and  that  by  reason  of  Us 
absence  stock  came  upon  his  premiaee  and 
injured  the  growing  crops.  A  careful  exami- 
nation of  the  entire  testinuniy  leads  to  the 
condnsian  tiut  the  greater  part  o£  the  land 


in  Its  present  condition  Ii  practically  wwth- 
less  for  agricultural  purposes,  and  that  the 
cost  of  making  aadi  part  of  the  xealtgr 
productive  is  prohibitive  The  plaintiff, 
though  owning  in  Western  Washington  a 
homestead  covered  with  timber,  does  not  ap* 
pear  to  have  had  any  knowledge  of  the  arid 
country  of  Eastern  Or^n  until  going  to  that 
section  about  July  1,  JSIZ,  and  eight  days 
thereafter  securing  a '  deed  to  the  land 
mentioned. 

Hegdale  testified  that  Wade  took  him  to 
the  bank  of  the  river  and  called  particular 
attention  to  the  deptti  ut  soli  at  that  place, 
saying  that  the  quality  of  the  entire  tract 
was  just  as  good  as  the  lands  on  the  Roswell 
Bench  or  in  the  Payette  Valley,  In  Idaho^ 
which  sections  the  witness  had  visited,  that 
the  premises  particularly  described  would 
grow  everything  that  could  be  raised  In  that 
vicinity,  and  recommended  the  kind  of  trait 
trees  which  should  be 'set  out.  The  plaintiff 
offered  testimony  tending  to  substantiate 
each  material  averment  of  the  complaint 
The  defendant  Wade,  with  whom  the  contract 
to  purchase  the  land  was  made,  specifically 
denied  each  alleged  representation  so  im- 
puted to  him  by  the  plaintiff  respecting  the 
quality  of  the  realty  or  its  value  for  agri- 
cultural purposes,  saying,  in  effect  that  the 
plaintiff  carefully  viewed  the  entire  premises. 
Judged  for  himself,  without  any  statements 
by  the  witness  upon  the  subject,  the  adapt- 
ability of  the  land  for  the  successful  raising 
of  crops,  and  that  H^ale  also  stated  to  the 
witness  that  he  knew  the  character  and  value 
of  all  land  in  that  section  of  the  country 
when  he  saw  the  premises,  and,  deferring  to 
the  80  acres  on  account  of  which  he  had  de- 
posited $10  as  part  consideration  for  the 
purchase  thereof,  said  it  was  gravelly  and 
produced  salt  grass.  Wade  further  testified 
in  support  of  each  averment  of  new  matter 
In  the  answer.  The  fact  that  Hegdale  aban- 
doned that  tract  of  Jand  after  negotiating 
for  its  purchase  tends  to  prove  that  be 
thought,  at  least,  he  knew  something  about 
the  quality  of  the  soil  in  that  vidulty,  and 
to  confirm  Wade's  sworn  statements  in  these 
particulars.  It  Is  impossible  by  any  means 
to  reconcile  the  contradictory  testimony  given 
by  these  witnesses.  A,  careful  examination 
of  their  sworn  statements,  when  read  in 
connection  with  the  testtmony  of  all  other 
witnesses,  leads  na  to  believe  that  tbe 
trial  court  reached  a  proper  conclusion  upon 
the  merits  of  the  case,  and  that  the  rule 
announced  in  Black  v.  Irvln,  149  Pac.  540, 
where  the  plaintiff  said.  In  referring  to  the 
subject-matter  of  the  suit,  "I  am  familiar 
with  the  restaurant  business,  and  there  Is 
nobody  can  band  me  anything  on  a  rratanrant 
or  hotel  deal  *  *  *  because  I  have  had  a 
lifetime  at  the  business,"  Is  ointrolllDg 
herein. 

It  follows  that  tbe  decree  shoold  Iw  af* 
Armed;  and  it  la  ao  ordered. 
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FBEY*T.  McCUNE  et  aL    (No.  7SSS.) 
{Supreme  Court  of  Oklalioma.    Nov.  9,  1815. 
Rehearing  Denied  Dec  7,  1916.) 

{Svllahvt  ly  tha  Oovrt.) 

1.  Appeal  and  Ersob  <&=»500— Case-Madb— 
Tike  to  SnoGEST  Auendkehts. 

The  time  within  which  to  suggest  amend- 
ments begins  to  run,  not  from  the  date  of  serv- 
ice of  case-made,  but  from  the  expiraboQ  of 
tbe  time  allowed  within  which  to  make  and 
BCTTB  same. 

[Kd.  Note,— For  otber  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  2&U-2514;  Dec.  Dig.  «=» 
500.] 

2.  APPEAX.  AND   EbBOR  «=>56&— SbTTLEHSNT 

or  Ca8E-Madb— Sebvicb  or  NoricB—TiifB. 
Notice  of  settlement  of  case-made  may  be 
served  while  the  time  for  sUKesting  amendments 
is  still  running,  provided  the  time  fixed  in  the 
notice  for  settling  and  signing  does  not  en- 
croach upon  the  time  granted  to  suggest  amend- 
ments. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  262^-2529 ;  Dec.  Dig.  «5> 
6Q&] 

S.  APPSAI'  AND  EbBOB  «5>664— QaSB-MaDS— 

Pbbhatdbb  Settlino  and  Signinq. 

A  case-made  settled  and  signed  before  the 
expiration  of  the  time  allowed  for  suggesting 
amendmenta  is  a  nullity,  and  confers  no  juris- 
diction upon  the  Supreme  Court  to  review  al- 
errors  presented  thereby. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Emr^ent^^.  SS  2601-2500,  25St-2669; 

Error  from  District  Court,  Stephens  Coun- 
ty ;  Frank  M.  Bailey,  Judge. 

Action  between  Henry  Frey  and  B.  Mc- 
Cnne  and  another.  From  the  Judgment,  Frey 
brings  error.  Dismissed. 

W.  H.  C  Taylor,  of  Pond  Ore^.  Cor  plain- 
tiff In  error.  Bond  &  Bandlln,  of  Duncan, 
for  defendants  In  error. 

HARDT,  J.  ThlB  case  Is  proented  on  mo- 
tion to  dismiss.  The  only  ground  for  dis- 
missal In  ttie  motion  which  will  be  ctm^eied 
la: 

"Fifth.  That  the  purported  notice  attached 
to  the  case-made.  If  considered  at  all,  shows  the 
same  to  have  been  given  before  the  expiration  of 
the  time  allowed  defendants  in  error  in  which  to 
suggest  amendments;  and  said  case-made  was 
dgned  and  settled  before  the  expiration  of  such 
time." 

Jadgmoit  was  rendered  on  November  27, 
1014.  at  wblch  time  plaintiff  in  arror  was  giv- 
en 60  days  in  wbldi  to  prepare  uid  serve 
case-made.  On  January  23,  1915,  a  further 
extension  of  00  days  was  granted  i^aintlff 
In  error;  and  on  March  20,  191S,  plaintiff 
was  granted  a  further  extenidon  of  46  days 
to  prepare  and  serve  ease-made,  defendants 
to  have  10  days  to  suggest  amendments,  and 
case  to  be  signed  and  settled  on  6  days'  notice 
in  wilting,  which  last  extoiston  expired  May 
11,  1916. 

The  case-made  was  served  on  attorneys 
for  defendants  on  April  24,  1915;  and  on 
May  14,  1915,  notice  of  settlement  was  serv- 


ed, designating  Bfay  21,  1915,  at  9  o'clodt 
a.  m.,  as  the  time  of  settlement  of  case-made. 
On  May  21,  1916,  the  case-made  vas  settled 
and  signed  by  tbe  trial  jodg& 

Pefttidants  in  error  contend  tiiat,  as  tbe 
notice  of  settlement  was  given  b^ore  Oie 
expiration  ot  the  time  allowed  for  tbe  sng- 
gestton  f)t  amendmeirt:^  same  was  void,  and 
the  case  could  not  be  settled  thereunder; 
while  plaintiff  In  error  says  Oiat,  as  the  case 
was  served  on  April  24tb,  defendants  bad 
more  than  10  days  to  sut^est  amendments, 
and  that  the  time  for  suggesting  amendments 
began  to  run  from  the  date  of  service^  and 
quote  from  tbe  record  aiB  follows: 

"Defendants  to  have  ten  days  after  service  of 
same,  \trithin  whldi  to  eoggest  amendments 
thereto.   •  • 

[1]  It  has  been  repeatedly  held  by  this 
court  that  the  time  wllbln  which  -to  suggest 
amendments  to  a  case-made  begins  to  run 
after  tbe  expiration  of  the  time  allowed  with- 
in which  to  make  and  serve  same,  and  not 
after  the  actual  service  thereof.  Cummlngs 
V.  Tate,  147  Pac  804;  Mempbts  Steel  Const. 
Ca  V.  Hntcbtnson,  147  Paa  771. 

[>,  3]  It  was  permissible  to  serve  notice 
of  tbe  time  and  place  tbe  case-made  would 
be  ^-raented  for  settlement  before  the  ex- 
plratkm  of  tbe  time  fixed  for  anggestiiv 
amendments.  In  Nicholson  et  aL  v.  Blnlon 
et  aL  (No.  7498)  162  Pac  370.  not  yet  of- 
ficially reported,  the  court  said: 

"  •  *  •  That  such  notice  msy  be  served 
while  the  time  for  suggesting  amendments  Is 
still  running,  provided  the  tmte  fixed  by  tbe 
notice  fw  settling  and  ngning  does  not  en- 
croadi  npim  the  tune  granted  to  sanest  amend- 
ments.'* 

In  this  case,  however,  tbe  defendants  were 
allowed  until  the  close  of  the  day  of  May  21st 
In  vbieh  to  suggest  amoidine&ts,  and,  as  tJie 
case-made  was  settled  and  signed  on  that 
day,  tbe  five  dayi^  notice  mcroadwd  upon 
the  time  allowed  for  augsesUng  amendments, 
and  the  case  was  settled  prematurely,  and  Is 
therefore  vtdd,  and  confers  no  Jurisdiction 
upon  this  court  to  review  alleged  errors  pre- 
sented thereby. 

Tbe  record  Is  certified  as  a  transolpt,  but 
all  tbe  errors  presrated  are  errors  occnninf 
at  the  trial,  and  cannot  be  conridered  except 
by  case-made. 

The  motion  to  dismiss  is  therefore  snstain- 
ed,  and  the  case  dismissed.  AU  the  Jtntloai 
concQz. 

(u  oki.  e«> 
WEBBBB  V.  BLAKE.   (No.  6802.)* 
(8npr«ne  Court  of  Oklahoma.   Nov.  10,  1915.) 

(SuUahiu  Iv  th9  (7otirt.) 

1.  Indians  «=>10  —  Indiar  Lanus  —  lusi 

—Effect  of  SuBUEASiNa. 

Where  an  Indian-  executes  a  written  lease 
which  provides  that  the  leasee  shall  not  sublease 
the  premises  without  the  written  consent  of  the 
lessor  and  am>roval  of  the  Secretary  of  the 
Interior,  and  further  provides  that,  in  the  event 
the  lessee  does  sublease  such  premises  without 
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the  conaent  of  the  lessor  and  the  Secretary  of 
the  luterior,  the  tease  shall  thereupon  expire  at 
the  option  and  election  of  the  lessor,  with  the 
approval  of  the  Secretary  of  the  Interior,  heta, 
that  snbleasing  under  such  contract  without  the 
written  consent  of  the  lessor  and  the  approval 
of  the  Secretary  of  the  Interior  rendera  such 
leaae  contract,  not  v.old.  bat  only  voidable,  at 
the  option  and  election  of  the  lesaor  and  with 
the  approval  of  the  Secretary  of  the  Interior. 

[Ed.  Note.— For  other  csaes,  see  Indiana. 
Cent.  Dig.  S  45 ;  Dec  Dig.  <©=9l6.] 

2.  Indians  €=9l6— Indian  Lands— Scbleas- 

INO— Bights  of  Pubchabbb. 

Where  a  part?  parchasea  land  from  an  In' 
dian  which  had  been  leased  nnder  a  contract 
that,  if  it  waa  subleased,  the  Indian  at  his  op- 
tion and  election  might  tcrtDinate  the  lease,  and 
the  lessee  months  prior  to  the  sale  of  the  land 
had  subleased  it,  but  the  Indian  did  not  elect 
to  terminate  the  lease,  and  sold  it  with  this 
sublease  in  full  force  and  effect,  and  the  subles- 
see in  possession,  held,  that  the  purchaser  can 
only  collect  the  rents  provided  for  under  this 
lease  contract,  from  the  date  of  his  purchase 
until  the  expiration  of  tfae  leaae  contract,  and 
that  the  original  lessee  stands  in  the  relation  of 
surety  to  the  sublessee  for  the  rents  provided  for 
in  the  contract 

{Ed.  Note.— For  other  cases,  see  Indians, 
Oent.  Dif.  {  4B;  Dec.  Dig.  «s>i6.1 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Connty  Court,  Canadian  County ; 
W.  A.  Maurer,  Judge. 

Action  by  E.  E.  Blake  against  Henry  Web- 
ber. Judgment  for  plaintiff,  and  defendant 
brings  error.   ModiSed  and  affirmed. 

W.  M.  Wallace,  of  El  Reno,  for  plaintiff  In 
error.  Blake,  Boys  &  Shear^  ot  Oklahoma 
City,  for  defendant  In  error. 

BRETT,  0.  TUa  action  was  oommenced 
In  the  county  coort  <tf  Canadian  county  by 
the  defendant  In  error,  E.  B.  Blake,  as  plain- 
tiff, against  the  plaintiff  In  error,  Hairy 
WebbOT,  as  defendant,  to  recover  certain 
rents  alleged  to  be  due.  The  partiee  wlU  be 
referred  to  as  they  appeared  In  tlie  lower 
court;  that  Is,  Blake  will  be  referred  to  as 
"plaintlfl"  and  Webber  as  "defOidant" 

The  material  focts  are  that  one  George 
Curtly  an  Indian,  as  the  allottee  of  a  cer- 
tain quarter  section  of  land  lying  In  the  out- 
skirts of  the  city  of  El  Beno^  with  the  ap- 
proval of  the  Secretary  of  the  Int^or,  on 
July  1,  1907,  leased  20  acres  of  this  quarter 
to  one  B.  H.  Stewart,  who  ms  operating  a 
butcher  shop  In  El  Reno,  to  be  used  by  him 
for  a  Blan^ter  pen  and  teed  pax  In  tfae  op- 
eration of  his  business.  This  lease  waa  for 
a  period  of  three  years,  and  the  price  to  be 
paid  was  $75  per  year,  payable  In  semian- 
nual Installments  of  $S7.50  each.  The  parts 
of  the  lease  contract  that  are  material  to 
this  litigation  are  the  following: 

"That  he  (the  lessee)  will  not  at  any  time  dur- 
ing the  period  for  which  land  and  premises  are 
herein  leased,  assigned,  lease,  convey  or  transfer 
any  of  his  or  their  estate,  interest  or  term,  or 
any  part  thereof  in  the  same  or  the  appurte- 
nances thereto  of  the  party  of  the  first  part  or 
mihlet  the  same  to  any  person  whomsoever  virith- 
out  the  consent  of  the  party  of  the  first  part 


hereto  in  writine  being  first  obtained  and  the 
same  approved  oy  the  Secretary  of  the  In- 
terior. •  •  • 

"If  the  party  of  the  second  part  shall  in  vio- 
lation of  this  indenture  and  without  the  consent 
of  the  party  of  the  first  part  and  the  Secretary 
of  the  Interior,  assign  this  lease  or  underlet  or 
otherwise  dispose  of  the  whole  or  any  part  of 
said  l^oed  premises  or  use  the  same  for  any 
purpose  save  that  hereinbefore  authorized  and 
agreed  upon,  •  •  •  then  or  in  either  event 
of  such  conongendes,  this  lease  shall  thereapon 
expire  at  the  option  and  election  of  the  puty 
of  the  first  part  or  his  executors,  administra- 
tors and  assigns,  with  approval  of  the  Secre- 
tary of  the  Interior  vrithout  notice  or  demand 
from  the  sold  party  of  the  first  part." 

In  November,  1007,  Stewart,  the  lessee, 
sublet  this  property  to  the  defendant,  Web- 
ber. February  22,  1908,  Curtis,  the  Indian, 
sold  this  quarter  section  to  the  plaintiff,  E.  E. 
Blake.  At  ttiat  time  the  defendant,  Hmry 
Webber,  was  in  possession  of  this  20  acres, 
and  Qobtinued  in  possession  until  July  1. 
1910,  or  till  the  exfjlratlon  of  the  lease.  In 
March,  1910,  plaintiff,  who  then  owned  the 
quarter,  commenced  this  action  to  recover 
rents  for  the  period  occupied  subsequent  to 
the  date  be  purchased  the  farm,  and  alleges: 

"Tliat  the  said  defendant  has  so  used  and  oc- 
cupied said  premises  without  previous  arrange- 
ments or  authority  and  without  the  consent  of 
this  plaintiff,  and  has  n^lected  and  refused  to 
compensate  this  plaintiff  for  such  use  and  oc- 
cupancy, and  stiU  neglects  and  refuses  to  pay 
this  plaintiff  any  rent  or  compensation  for  BUta^ 
use  and  occDpancy.  Plaintiff  further  pleading 
alleges  that  the  reasonable  rental  value  of  said 
premises  is  the  sum  of  $25  per  month  and  tliat 
said  defendant  is  now  indebted  to  this  plaintiff 
for  the  use  and  occupancy  of  said  premisM  in  the 
sum  of  $600." 

The  defendant  answered  by  general  de- 
nial; pleaded  the  lease  contract  of  Stewart, 
and  that  the  same  was  assigned  to  defend- 
ant by  Stewart,  and  that  Curtis,  the  Indian, 
and  the  Interior  Department  and  the  ofR- 
cers  of  the  Indian  Department,  had  recog- 
nized the  rights  of  Stewart,  and  the  defend- 
ant, to  occupy  the  land ;  and  further  pleaded 
that  Stewart  and  the  defendant  paid  to  the 
Indian,  as  lessor,  all  the  moneys  due  on  said 
lease.  A  trial  was  had,  which  resulted  In 
judgment  for  the  plaintiff  In  the  snm  of 
$240 ;  and  from  that  judgment  the  defendant 
appeals. 

There  are  many  errors  assigned;  but,  un- 
der the  view  we  take  of  the  case,  It  will  only 
be  necessary  to  discuss  one  feature  of  the 

case. 

[1,21  The  plaintiff  brought  the  action  on 
the  theory  that  the  defendant  occupied  the 
premises  without  previous  arrangement  or 
special  contract,  and  was  therefore  liable  for 
the  reasonable  rental  value  of  the  same,  and 
relies  upon  section  3802,  Revised  Laws  1910, 
and  Reeves  &  Co.  v.  Sheets,  16  Okl.  342,  82 
Pac.  487.  and  cases  therein  cited.  But  nei- 
ther the  statute  nor  these  cases  are  In  point 
under  the  contract  in  the  case  at  bar.  Reeves 
&  Co.  V.  Sheets,  supra,  construes  a  contract 
only  In  part  similar  to  the  cimtract  In  the 
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case  at  bar.  That  portion  of  tbe  contract  In 
tbat  case  set  out  in  tbe  opinion,  and  con- 
straea,  is  the  following: 

"Tbat  he  (Sparlock)  will  not  at  any  time  dui^ 
ing  the  period  fur  wblcb  aald  land  and  premises 
are  herein  leased,  assign,  lease,  convey  or  trans- 
fer any  of  his  or  their  estate,  or  term,  or  any 
part  thereof  in  the  same,  or  the  appurtenances 
thereto,  or  sublet  the  same  to  any  person  or  per- 
sons whomsoever,  without  tbe  consent  thereto 
of  the  party  of  the  first  part  (the  Indian)  in 
writiDK  being  first  obtained  and  the  same  ap- 
proved by  the  Secretary  of  the  Interior." 

And  tbe  court  held  that  under  that  con- 
tract a  subleasing  of  the  real  estate  "with- 
out the  consent  of  the  Secretary  of  the  In- 
terior Is  Told,  and  conveys  no  right  by  such 
subleasing,  and  that  the  sublease  cannot  be 
enforced."  If  the  contract  in  the  case  at  bar 
only  contained  tbe  provision  above  constru- 
ed, that  opinion  wonld  be  in  point  But  In 
the  case  at  bar  the  contract  by  specific  terms 
only  renders  a  sobleasing,  without  the  writ- 
ten consent  of  the  lessor  and  the  approval 
of  the  Secretary  of  the  Interior,  Toldable  at 
tbe  option  and  election  of  the  lessor,  under 
the  approval  of  the  Secretary  of  the  Interior. 
We  assume  that  the  contract  in  Reeves  & 
Co.  v.  Sheets  did  not  contain  the  provision 
that: 

"If  the  party  of  the  second  part  shall  In  vio- 
lation of  thia  indentnre  and  without  the  coDsent 
of  the  party  of  the  first  part  and  the  Secretary 
of  tbe  Interior,  assign  this  lease  or  underlet 
or  otherwise  dispose  of  the  whole  or  any  part 
of  said  leased  premises  or  use  the  same  for  any 
purpose  save  that  hereanbefore  authorized  and 
agreed  upon,  •  •  •  then  or  in  either  event  of 
such  contingencies,  this  lease  shall  thereupon  ex- 
pire at  the  option  and  election  of  the  party  of 
tbe  first  part  or  Us  executors,  administrators 
and  assigns,  with  approval  of  the  Secretary  of 
the  Interior." 

For  it  la  a  well-settled  rule  of  law  that  in 
construing  a  contract  tbe  Intention  Is  to  be 
gathered,  not  from  detached  parts  of  the  in- 
strument, but  from  the  whole  of  It;  and 
all  parts  of  the  contract  and  every  word  and 
phrase  of  it  shall,  if  possible,  be  given  effect ; 
and  under  this  rule  It  Is  clear  that  the  sub- 
leasing without  tbe  consent  of  tbe  lessor, 
and  the  approval  of  the  Secretary  of  the  In- 
terior, rendered  the  contract  In  this  case  only 
Yiddable  "at  the  option  and  election"  of  the 
lessor ;  and  even  then  bis  Section  to  termi- 
nate the  contract  must  be  ai^roved  by  the 
Secretary  of  the  Interior.  But  in  the  case 
at  bar  the  sublrase  was  made  Nov«nber, 
1907 ;  and  it  appears  the  Indian  did  not,  by 
reason  of  the  sublease,  elect  to  terminate  the 
lease  contract,  and  had  not  done  so  in  Feb- 
ruary, 1908,  when  the  plaintiff  purchased 
from  blm.  And  the  plaintiff  certainly  took 
the  quarter  section  of  lEind  subject  to  all 
valid  incumbrances  and  outstanding  leases. 
Consequently,  It  follows  that  the  plaintiff, 
when  he  purchased  from  tbe  Indian,  stepped 
into  his  place,  and  assumed  all  the  burdens, 
and  was  entitled  to  all  the  benefits  and  prof- 
Its  incident  to  the  ownership  of  thia  land  In 
the  condition  It  was  at  tbe  time  of  his  pur- 
chase, which  Included  tbe  right  to  collect  the 


rents  under  this  contract  on  this  20  acres, 
which  accrued  after  the  date  of  his  purchassw 
He  is  entitled  to  recover  this,  and  no  more. 
And  the  tact  that  the  defendant  may  have 
paid  the  Indian  subsequent  to  the  plaintiffs 
purchase  can  avail  blm  nothing,  since  bis 
mistake  in  paying  the  money  to  a  party  not 
entitled  to  it,  through  no  fault  of  the  plain- 
tiff, cannot  deprive  the  plaintiff  of  his  rigbta 
Under  the  contract  under  consideration,  the 
principal  effect  that  the  consent  of  the  lessor 
and  the  approval  of  the  Secretary  of'the  In- 
terior to  sublease  would  have,  upon  the  rights 
of  the  parties  would  be  to  discharge  tbe 
original  lessee  from  liability  for  the  pay- 
ment of  the  rent.  But  without  this  consent 
and  approval  he  is  not  discharged  from  lia- 
bility, but  stands  In  the  relation  of  surety  to 
the  party  to  whom  he  subleases.  And  the 
lessor  or  his  assignee  can  proceed  against 
either  or  both  for  the  collection  of  ttie  rents. 

But  the  plaintiff  did  not  recover  upon  the 
basis  of  this  lease  contract,  and  tbe  amount 
recovered  by  him  is  In  excess  of  that  which 
under  the  contract  was  due  him.  And  we 
recommend  that  the  Judgment  be  vacated 
and  the  cause  remanded,  with  directions  to 
the  trial  court  to  enter  Judgment  for  the 
plaintiff  for  the  amount  due  under  the  lease 
contract  from  the  date  of  his  purchase,  until 
the  expiration  of  the  lease  contract,  and  as 
modified  that  the  Judgment  be  affirmed,  and 
tbat  tbe  costs  of  this  appeal  be  equally  di- 
vided. 

.  PEB  OUBXAM.  Adopted  In  wb<de. 


<62  Okl.  715) 

MERCHANTS'  &  PLANTERS*  INS.  CO.etaL 

v.  REEDER  et  aL    (No.  5752.)* 
(Supreme  Oonrt  tA  Oklahoma.   Nor.  0,  1915.) 
(SpUabua  by  the  CovrtJ 

GOBPOUTIONS  «=»83  —  PUBCHASB  OT  GOBPO- 

BATK  Stock— Contract— Co  NBiDEBATioN — 

PEEFORMANCIC  OF  (JONOTTION. 

Where  A.  proposes  to  purchase  capital 
stock  of  an  insurance  company,  a  going  concern, 
of  the  par  value  of  $5,000  for  ¥7^500,  provided 
paymenf  may  be  made  by  a  promissory  note 
for  $3,500,  due  in  three  years,  secured  by  mort- 
gage and  a  five-year  lease  valued  at  $4,000,  and 
the  insurance  comoany  agrees  to  accept  the  of- 
fer, provided  the  insurance  department  of  the 
state  wHl  approve  the  lease  as  an  asset  of  the 
company,  and  the  note  and  mortgage  and  lease 
are  executed  and  delivered  to  the  company,  but 
the  iusurance  department  refuses  to  approve 
the  lease,  and  A.  refuses  to  modify  his  propo- 
sition and  accept  stock  for  the  amount  of  the 
note,  held,  that  the  contract  for  the  parchase  of 
the  stock  was  not  complete,  since  the  condition 
upon  which  it  was  made  was  never  performed, 
and  A.  never  became  a  stockholder  in  tbe  com- 
pany, and  there  was  a  failure  of  consideration 
for  the  note  and  mortgage  and  lease,  jmi  the 
same  were  subject  to  collection. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  32&-336;  Dec  Dig.  «=>83.1 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  District  Court,  Tulsa  Omnty; 
L.  M.  Foe,  Judge. 
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Action  by  0.  L  Reeder  and  another  against 
the  Merchants'  &  Planters*  Insarance  Compa- 
ny and  another.  Judgment  for  plaintiffs,  and 
defendants  bring  error.  Affirmed. 

Davidson  &  Williams,  of  Tulsa,  for  plain- 
tiffs in  error.  Martin  &  Moss,  of  Tulsa,  for 
defendants  in  error. 

GALBRAITH,  C.  This  action  was  com- 
xaenced  in  the  trial  court  by  C  U  Reeder  and 
Jessica  y.  Reeder  against  the  Merchants'  & 
Planters*  Insurance  Company,  and  A.  P. 
Harn,  Its  receiver,  to  secure  the  cancellation 
and  surrender  of  a  certain  promtssory  note 
for  the  sum  of  $3,500,  execated  by  the  Reed- 
era  to  the  insurance  company,  and  a  certain 
real  estate  mortgage  given  to  seoare  the 
same,  and  for  a  decree  canceling  a  certain 
five-year  lease  for  apartments  in  the  Reeder 
Building  In  Tulsa,  Okl.,  executed  by  the 
Reeders  to  the  Insarance  company,  the  ground 
for  cancellation  being  fraud  and  failure  of 
consideration  in  securing  the  execution  of  the 
note,  mortgage,  and  lease.  The  answer  de- 
nied the  fraud  charged,  and  alleged  that  the 
note  and  mortgage  and  lease  were  executed 
and  delivered  in  payment  of  a  subscription 
of  $9,000  of  the  capital  stock  in  the  Mer- 
chants* &  Planters'  Insurance  Company  at 
the  agreed  price  of  $7,500,  and  alleged  the 
performance  of  the  conditions  of  the  contract 
of  subscription  on  the  part  of  the  company 
and  prayed,  by  way  of  affirmative  relief,  that 
the  lease  be  sustained,  and  that  the  Judg- 
ment be  roidered  In  f aror  of  the  company  for 
the  amount  of  the  note  and  Interest,  and  for 
foreclosure  of  the  mortgage  given  to  secure 
the  same.  There  was  a  trial  to  the  court,  a 
finding  for  the  plaintiffs,  and  a  Judgment  and 
decree  entered  canceling  the  note  and  mort- 
gage and  lease.  To  review  this  decree  an 
appeal  has  been  perfected  to  this  court 

The  cause  Is  here  presented  on  two  sepa- 
rate and  distinct  theories.  TIm  plaintiffs  In 
error*a  theory  is  that  there  was  a  bontract 
of  Bubflcriptlon  or  to  purchase  6,000  shares  of 
stock  in  the  Insurance  company  by  Reeder, 
and  tliis  action  is  to  rescind  and  cancel  that 
contract,  while  the  defraidants  in  error  pre- 
sent the  case  on  the  theory  that  there  was 
no  contract  of  subscription  or  purchase  of  the 
stock,  but  merely  an  offer  to  purchase  on  con- 
dition, and  that  the  condition  was  never  per- 
formed, and  therefore  there  was  no  contract, 
and  an  entire  failure  of  consideration  for  the 
execution  of  the  note,  mortgage,  and  lease. 
The  theory  of  the  ^Intlffs  in  error  assumes 
the  existence  of  the  very  fact  put  in  Issue  by 
the  pleadings,  namely,  whether  or  not  the 
proposal  or  offer  to  purchase  the  stock  was 
conditional  or  absolute,  and  the  entire  case  of 
the  plaintiffs  in  error  is  based  upon  a  false 
preniise,  and  th^fore  falls  when  the  error 
upon  which  their  entire  theory  of  the  case  de- 
pends is  disclosed.  There  is  no  doubt  about 
the  line  of  authorities  presented  in  aui^rt  of 
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the  arguDwnt  on  behalf  of  the  plaintiffs  in 
error  being  sound  and  well  supported  in  rea- 
son and  authority.  Hiere  can  be  no  doubt 
about  the  contention  that  If  Dr.  Reeder 
agreed  to  pordiase  the  stock  and  gave  the 
note  and  mortgage  and  lease  in  paym«tt 
thereof,  and  that  creditors  dealt  with  the 
company  in  faith  of  this  fact,  and  have  ex- 
tended credit  to  it  on  account  thereof,  after 
a  lapse  of  an  unreasonable  time,  and  after 
the  insolvency  of  the  company  had  been  ad- 
judicated and  a  receiver  appointed  to  admin* 
Ister  upon  Its  assets,  he  cannot  resdnd  his 
contract  and  avoid  the  liabilities  and  respon- 
sibillties  of  a  stockholder  in  the  company. 
That  is  good  doctrine,  and  sound  both  In  law 
and  In  morals,  but  that  is  not  the  case  pre- 
sented by  this  record.  That  law  is  not  appli- 
cable to  this  case,  and  does  not  gown  In  lt> 
disposition. 

The  defendants  In  error  cont^id  that  they 
did  not  enter  Into  a  omtract  for  subscrlptlmi 
for  capital  stock ;  that  they  nevw  were  stock- 
holders in  the  company;  that  they  simply 
made  a  proposition  to  purchase  the  stock; 
and  that  this  proposition  was  upon  a  condi- 
tion which  was  never  performed,  and  there- 
fore they  never  became  stockholders,  or  never 
ossumed  the  rights  and  liabilities  of  such  in 
the  company.  The  trial  court  evidently 
found  In  favor  at  the  tliecHT  ot  the  d^end* 
ants  In  error. 

It  Is  charged  in  the  petition,  In  substance, 
that  the  Reeders,  being  deceived  and  misled 
by  the  false  and  fraudulent  representations 
made  by  the  agents  of  the  company  as  to  its 
solvency  and  prospects,  proposed  to  purchase 
$6,000  of  the  stodi:  in  the  Insurance  company 
for  the  sum  of  $7,500,  provided  the  company 
would  accept  in  payment  thereof  their  mort- 
gage note  for  $3,600  and  lease  for  $4,000; 
that  the  note  and  mortgage  and  lease  were 
executed  and  delivered  to  the  Insurance  com- 
pany, but  It  refused  to  deliver  the  stock,  be- 
cause the  Insurance  department  of  the  state 
of  Oklahoma  refused  to  approve  the  lease  for 
$4,000  as  an  asset  of  the  company,  and  there- 
fore the  offer  failed,  the  condition  upon 
which  it  was  made  was  not  [>erformed,  and 
there  was  no  consideratloa  for  the  note,  mort* 
gage,  and  lease. 

The  officers  of  the  Insurance  Company  were 
not  present  at  the  trial,  and  the  testimony  of 
Reeder  as  to  the  contract  la  not  contradicted, 
and  ia.  In  part,  as  folloira: 

"A.  I  was  solicited  to  take  stock  in  the  conn 

pany. 

"The  Court:  By  whom?  A.  By  Mr.  Pattie 
and  his  representative.  Q.  Who  were  they. 
Doctor?  A.  At  that  time  Mr.  Capps  and  Mr. 
OUphant  I  finally  consented  to  take  $7,500.00 
worth  of  stock.  Q.  Right  there,  Doctor,  may  I 
interrupt  you?  Were  you  taking  that  stock  at 
par  or  st  premium?  A.  What  premium?  Q. 
At  a  dollar  and  a  half  per  dollar.  A.  On  the  rep- 
rcsentatioQs  made  by  Mr.  Pattie.  I  waa  eub- 
Rcribing  for  that  amount  of  stock  in  order  that 
I  might  have  sufficient  interest  to  give  attention 
to  it  The  contract  of  payment  of  the  stock 
waa  a  rental  coatract  of  five  years,  which  would 
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be  a  lease  cOTering  a  period  of  fire  yean  at 
$4,000,  and  a  real  estate— n  note  secured  by  real 
estate  security  for  the  remainder,  it  being  un- 
derstood that  the  note  witb  real  estate  security 
would  not  be  atilized  nor  cashed,  but  ba  held 
as  one  of  the  assets  of  the  company.  •  *  • 
Q.  Wait;  just  there  at  that  time  that  Mr.  Pat- 
tie  called  your  attention  to  the  fact  that  the 
lease  could  not  be  accepted,  was  there  any  prop- 
osition made  by  him  tor  the  company  to  take 
your  subscriptioa  for  a  smaller 'amount  of  stock 
and  accept  only  the  note  and  mortgage?  A. 
That  was  suggested;  that  the  stock  would  be 
delivered  for  the  real  estate  mortgage.  I  re- 
fused to  take  a  smaller  amount  of  stock,  for 
the  reason  that  X  have  given  in  the  beginning, 
that  if  I  was  to  have  any  interest  in  the  com* 
pany,  I  wanted  sufficient  interest  that  I  could 
give  it  attention,  and  I  refused  to  accept  any 
stock  leas  than  the  amount  subscribe  for. 
Q.  Mr.  Pattie,  on  the  other  hand,  refused  to 
consummate  the  subscription  on  the  terms  you 
had  originally  talked  and  negotiated?  A.  Tes, 
sir.  Q,  Did  you  ever  receive  any  stock  in  this 
company?  A.  I  never  received  any  stock,  nor 
anytblsg  else.  Q.  Did  you  ever  receive  any- 
thing whatever  from  the  company?  A.  Not  a 
thing  in  the  vrorld.  *  *  *  Q<  Was  there  any 
delay  in  the  matter  on  account  of  any  supposed 
effort  on  his  part  to  obtain  the  consent  of  the 
insurance  department  to  this  contract  that  you 
were  attempting?  A.  Of  course,  as  to  that,  I 
don't  know.  Mr.  Pattie  was  always  going  to  do 
these  things,  and  always  was  going  to  have  a 
report  presented  to  the  Insurance  Inspector,  not 
only  as  to  this  condition,  but  other  conditions 
of  the  company.  In  the  meantime  I  was  wait- 
ing for  my  stock  to  be  delivered.  Q.  Was  your 
understanding  of  the  Qegotiatlons,  the  result 
of  them,  the  effect  and  substance  that  you  had 
regarding  the  subscription  of  this  capital  stock, 
that  the  subscription  was  incomplete  until 
your  stock  was  actually  delivered  to  you  and 
issued  by  the  company,  or  that  in  the  mean- 
time the  negotietiona  were  merely  pending? 
*  *  *  A.  Yes,  air;  I  felt  all  the  time  that 
the  entire  deal  was  incomplete  until  it  was  com- 
pleted according  to  our  original  agreement.  I 
subscribed  for  the  stock,  conditioned,  first,  that 
I  could  pay  for  it'  in  the  manner  specified.  I 
■abscribed  for  it  at  that  time— is  this  answer 
admissible?  Q.  Tei:  go  ahead.  A.  I  subacrib- 
ed  for  it  at  that  time  In  order  that  I  could 
realize  np<Ki  four  years  or  five  years  of  antici- 
pated rentalfi.  by  adding  to  that  security  of  real 
estate  for  $3,S00,  for  stock  of  a  value  that  I 
hypothecate  and  get  the  action  on  my  money  on 
the  stock." 

The  testimony  further  shows  that  when 
Beeder  was  advised  by  the  secretary  of  the 
insurance  company  that  the  Insurance  depart- 
ment refused  to  accept  the  lease  as  an  as- 
set of  the  company,  he  then  demanded  the 
return  of  the  note  and  mortgage  and  lease. 
The  testimony.  In  part.  Is  as  follows; 

"Q.  Did  you  ever  demand  at  any  time  the 
return  of  the  note,  and  the  cancellation  of  the 
note  and  mortgage?  A.  Yes,  sir;  when  the 
conversation  mentioned  at  the  time  that  the 
commissioner  refused  to  accept  the  lease  as  their 
asset.  At  that  time  I  demanded  the  cancella- 
tion of  the  real  estate  note  and  mortgage  and 
let  the  deal  fall  through.  Q.  That  was  in  the 
fall  of  1000?  A.  Yes,  sir.  Q.  At  that  time, 
Doctor,  you  demanded  the  cancellation  of  the 
note  and  mortgage,  did  you  make  any  demand 
in  T^ard  to  the  lease  when  you  understood  you 
were  not  going  to  get  your  stock,  the  stock  you 
had  contemplated?  A.  Yes,  if  we  weren't  go- 
ing to  get  the  stock  issued  according  to  the 
snbscriptiOD,  if  the  insurance  inspector  wouldn't 
accept  the  lease  for  its  face  value,  we  would 
let  the  deal  go  entirely  through,  and  we  would 
vqake  another  arrangement  as  to  rentals." 
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This  is  further  corroborated  by  the  evi- 
dence of  witness  Ollphant,  who  on  direct 
examination  testified  as  follows: 

"Q.  Do  you  know,  then,  after  that  obstacle 
had  arisen  in  the  transaction — did  you  know  of 
a  proposition  by  BIr.  Pattie  and  Mr.  Kamsey  to 
Dr.  Keeder  to  reduce  the  amount  of  stock  for 
which  he  was  subscribing  and  issue  to  him 
stock  merely  to  cover  the  note  and  mortgage? 
A.  Yes,  sir.  Q.  What  was  Dr.  Reeder's  atti- 
tude in  regard  to  changing  his  subscription  for 
the  stock,  what  did  he  say  about  that?  A. 
Well,  he  said  he  didn't  want  to  make  any  change 
in  the  original  agreement,  he  said  a  thousand, 
two  or  three  thousand  dollars  in  a  business  of 
that  charal!ter  would  not  be  of  sufficient  moment 
to  give  the  consideration  to  it  that  he  would 
like  to.  In  case  eveirthing  went  all  right,  be 
wanted  the  full  amount  of  the  capital  stock  pur- 
chased under  the  original  agreemeut  Q.  Did 
he  say  what  he  would  do  in  the  event  be 
couldn't  get  the  amount  of  capital  stock  he  had- 
contemplated  in  the  first  place  as  to  canceling 
the  deal  or  accepting  a  lesser  amount?  A.  I 
don't  know  that  he  said  that  to  me.  but  that 
Mr.  Pattie  said  that  to  me;  said  that  he 
wouldn't  have  a  part,  the  $3,600  secured  by  the 
mortgage,  unless  he  could  secure  the  whole  busi- 
ness, and  I  don't  know  whether  Pattie— I  think 
now  I  suggested  an  indemnifying  bond." 

The  eridoioe  deatly  shows  that  Dr.  Reeder 
proposed  to  pun^se  15,000  of  the  capital 
stock  of  the  insurance  company,  prorlded  he 
conld  pay  for  it  in  the  lease  ^or  MiOOO,  and 
the  note  tor  $3,500,  and  that  Uie  Insurance 
company  agreed  to  asil  Uils  stock  for  this 
price,  provided  the  insurance  department 
would  approve  the  lease  as  an  asset  of  the 
con^any,  and  that  the  Insurance  department 
refused  to  do  this,  and  that  then  the  c<»n- 
pany  proposed  to  Dr.  Boeder  to  accept  $3,500 
in  stock  for  the  note  and  mortgage,  and  that 
be  refused  to  modify  his  proposition,  and 
stated  that  he  would  take  the  ¥5,000  In  stock 
or  none;  that  his  proportion  to  subscribe 
for  this  stock  was  conditional;  and  that  the 
condition  was  never  performed  by  the  com- 
pany. The  rule  as  to  conditional  subscrip- 
tions for  stock,  as  stated  In  section  600, 
Thunpson  on  Goxporathms  (2d  EU.)  la  as  fol- 
lows: 

"A  conditional  subscription  to  the  capital 
stock  of  a  corporation  may  be  said  to  be,  as 
the  term  implies,  a  subscription  that  is  made 
upon  some  condition  or  contingency,  and  is  in- 
tended to  be  binding  and  effectual  only  on  the 
performance  of  such  condition  or  the  happening 
of  such  contingency.  As  otherwise  defined,  'A 
conditional  subscription  Is  one  on  which  pay- 
ments can  be  enforced  by  the  corporation  only 
after  the  occurrence  or  after  the  performance 
by  the  corporation  of  certain  thinfrs  specified 
in  the  subscription  itself.'  A  conditional  sub- 
scription has  been  said  to  be  but  a  continuing 
offer,  which  is  final  and  absolute  when  accepted ; 
oil  subscriptions  bec<»ming  thus  ultimately  un- 
conditional and  absolute.  •  •  *  It  is  now 
very  generally  conceded  by  the  authorities  that 
a  corporation,  after  its  organization,  may  re- 
ceive conditional  subscriptions.  •  •  ••>  Sec- 
tion G91,  Thompson  on  Corp.  (2d  Ed.) 

See,  also,  sections  596-598,  600,  603,  610, 
611,  of  TbompsoD,  and  the  cases  cited  In  the 
notes  In  support  of  the  atwve  text 

The  evidence  supports  the  finding  of  the 
trial  court  that  the  Reeders'  subscription  for 
the  capital  stock  in  the  insurance  company 
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was  condltlooal,  and  that  tbe  condition  was 
never  performed  by  the  Insurance  company, 
and  that  therefore  the  contract  of  sabscrip- 
:ion  or  purchase  was  never  completed,  and 
Keeder  never  became  a  subscriber  or  stock- 
holder In  the  insurance  company,  and  there 
was  a  total  failure  of  consideration  for  the 
execution  and  delivery  of  the  note  and  mort- 
gage and  lease,  and  that  therefore  the  same 
were  subject  to  cancellation,  as  decreed  by 
the  trial  court 

The  Judgment  and  decree  of  the  trial  court 
should  be  affirmed. 

PER  CURIAM.  Adopted  In  whola 

<52  Okl.  6C2) 

AI^EXANDER  DRUG  CO.  t.  CDBZJ** 
{No.  SIM.} 

(Supreme  Court  of  Oklahoma.   Oct.  0^  1915.) 

(SyllaJtu*  hy  the  Court.) 

1.  Sales  «i=>359  —  Action  fob  Pbicb  — Ab- 

SUUFTION  01*  Debt— PlEADINQ— SUFFICIBH- 

OT  OF  Evidence. 

Petition  examined,  and  held  to  state  a 
cause  of  action,  and  that  plaintifTa  evidecco 
reasonably  sustains  the  aliegationa  of  the  peti- 
tion. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §S  511,  1056-1059;  Dec.  Dig.  ^36fl.] 

2.  Trial  <8=s9l3d— Dehubbbb  to  Evidence. 

Where  the  petition  states  a  cause  of  action 
and  the  piaintiu's  evidence  reasonably  sustains 
the  allegations  of  the  petition,  it  is  error  for 
the  court  to  sustain  a  demurrer  to  the  evidence 
and  give  judgment  in  favor  of  defendant 

[Ed.  Note.— For  other  casea,  see  Trial,  Cent 
^.^Si  332,  333,  338-841,  365;  Dea  IHg. 

Commissionera*  Opinion,  Division  No.  4. 
Error  from  County  Court,  Oklahoma  County ; 
John  W.  HaysoD,  Judge. 

Action  by  the  Alexander  Drug  Company,  a 
corporation,  against  Daisy  ^.  O'DelL  Judg- 
ment for  defendant,  and  plalntlfC  brings  er- 
ror. Beversed,  and  new  trial  granted. 

Hainer,  Bums  &  Toney,  of  Oklahoma  City, 
for  plaintiff  la  error.  George  J.  Eacock  and 
Gray  &  McVay,  both  of  Oklahoma  City,  for 
defendant  In  error. 

WATTS,  C.  The  plaintiff  In  error  sued  de- 
fendant in  error  in  the  county  court,  Okla- 
homa county,  and  upon  affidavit  and  bond  be- 
ing fllQd,  attachment  was  issued  and  levied  up- 
on a  stock  of  drugs  in  her  possession.  Motion 
to  dissolve  the  attachment  was  filed,  denying 
the  grounds  thereof,  and  among  others,  alleg- 
ing tbc  Indebtedness  bad  been  paid ;  that  she 
was  the  sole  owner  of  the  property  attached, 
and  did  not  owe  the  debt  or  any  part  there- 
of. The  court  dissolved  the  attachment,  and 
the  ease  was  tried  to  a  Jury,  and  after  the 
introduction  of  plaintiff  in  error's  evidence 
the  court  sustained  demurrer  thereto  and 
gave  judgment  against  plaintiff  In  error  for 
cost,  from  which  it  appealed,  and  assigns  and 
relies  upon  as  error,  the  following:  (1)  In 


sustaining  the  demurrer  to  tiie  evidence.  ^ 
In  overruling  motion  for  new  trial. 

The  petition  la  verified  and  substantially 
chaises:  That  between  June  2, 1911,  and  Jan- 
uary 6,  1912,  it  sold  and  delivered  to  M.  R. 
O'Dell  certain  merchandise  in  the  sum  of 
$566.34,  which  said  O'Dell  agreed  to  pay, 
and  paid  thereon  $302.41.  To  the  petition 
is  attached  and  made  part  thereof  a  verified 
itemized  statement  of  the  account  that  M.  R. 
O'Dell  sold  and  transferred  to  Daisy  O'Dell, 
a  stock  of  merfdiandlse  In  which  was  includ- 
ed the  merchandise  sold  by  plaintiff  In  er- 
ror, In  part  consideration  of  which  she  as- 
sumed the  obligation  of  and  agreed  to  pay 
the  debt  to  the  plaintiff  In  error,  praying 
Judgment  for  $263.93,  interest  and  costs,  to 
wbl^  defendant  In  wror  filed  an  miTerlfled 
general  denial. 

H.  H.  Ford  was  the  only  witness  called 
for  plaintiff  in  error  and  testified:  He  was 
Its  credit  man ;  that  he  knew  M.  B.  O'Dell, 
who  was  engaged  in  the  drug  business  and 
a  customer  of  his  company,  for  a  year  or 
more,  until  about  the  first  of  1912 ;  that  he 
did  not  know  what  became  of  him  but  when 
he  left  be  owed  his  company  $263.93;  that 
Mrs.  O'Dell  sacceeded  him  in  business  and 
thinks  O'Dell  left  in  February;  that  after 
O'Dell  left  be  had  a  conversation  with  Mrs. 
O'Dell  about  the  account  in  which  she  stated 
that  O'Dell  had  left  the  city,  and  she  did  not 
known  whether  he  would  return,  but  that  he 
had  turned  the  store  over  to  her,  which  she 
was  trying  to  sell  and  as  soon  as  she  sold  out, 
would  pay  the  account;  that  the  stock  of 
goods  was  left  with  her  by  O'Dell  with  the 
understanding  she  would  pay  the  account; 
that  the  suit  was  Instituted  two  or  three 
weeks  after  the  conversation. 

The  questions  for  decision  are:  Does  the 
petition  state  a  cause  of  action?  and  does  the 
evidence  reasonably  support  the  allegations 
thereof? 

[1]  We  have  read  and  studied  the  petition 
carefully,  and  while  perhaps,  subject  to  mo- 
tion to  make  more  definite  and  certain,  yet, 
it  has  the  elements  to  withstand  a  demurrer 
to  the  evidence.  It  was  drawn  on  the  theory 
that  O'Dell  sold  out  to  his  wife,  and  as  part 
of  the  consideration  she  agreed  to  pay  this 
claim.  The  statute  of  frauds  is  not  involved 
because  the  petition  chaises  a  consideration 
passed  to  her  to  do  the  very  thing  she  agreed 
to  do.  Staver  Carriage  Co.  v.  Jones,  32  Okl. 
713,  123  Pac  148,  seems  to  settle  the  ques- 
tion, which  counsel  agree  correctly  st&tes  the 
law,  but  say  It  has  no  application,  because 
there  Is  no  evidence  of  the  sale  to  defendant 
or  her  promise  to  pay ;  that  at  most,  the  evi- 
dence only  directs  payment  after  the  stock 
of  goods  have  been  sold.  Let  us  see:  The 
evidence  Is  that  Mrs.  O'Dell  succeeded  her 
husband  In  business;  Mrs.  O'Dell  stated  he 
had  left  the  city  and  she  did  not  know  wheth- 
er he  would  return ;  that  the  store  was  turn- 
ed over  to  her  and  she  was  trying  to  sell  it. 
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and  the  stock  of  goods  was  left  with  her  with 
tbe  understanding  she  would  pay  tbe  account. 
There  Is  no  question  In  our  minds  but  what 
the  evidence  under  the  law  govemlng  a  de- 
murrer thereto  reasonably  sustains  the  al- 
legations. 

"A  demurrer  to  the  evidence  admits  every 
fact  which  the  testimony,  together  with  such 
Inferences  as  may  reasonably  arise  from  the 
surrounding  circumstances,  reasonably  tends 
to  prove."  Midland  V.  R.  Co.  v.  Larson,  41 
Okl.  360,  138  Pac  173.  Now,  on  a  demurrer 
to  the  evidence,  conflicting  evidence  cannot 
be  weighed.  Moss  v.  Hunt,  40  Okl.  20.  135 
Pftc.  282. 

[I]  "Where  there  Is  any  evidence  intro- 
duced at  the  trial  of  a  cause  reasonably  tend- 
ing to  establish  the  allegations  of  plalntlfTs 
petition,  it  Is  error  for  the  court  to  sustain  a 
demurrer  to  such  evidence,  and  render  Judg- 
ment in  favor  of  the  defendant"  McCall 
Brosu  V.  Farley  &  Skinner,  39  OkL  389,  135 
Pac  339;  Wm.  Cameron  &  Co.  v.  Hoider- 
son,  40  OkL  648,  140  Pac.  404. 

It  seems  to  us  the  drug  company  caught 
Mrs.  O'Dell  with  the  goods,  so  to  speak,  and 
the  court  should  have  compelled  her  to  pay 
therefor.  At  any  rate.  It  was  error  to  soatain 
a  demurrer  to  the  evidence,  and  for  tbe  rea- 
Bons  mentioned,  we  recommend  that  the  Judg- 
ment of  the  trial  court  be  reversed,  and  new 
trial  granted. 

PKB  CURIAM.  Adopted  In  wbokb 


CBS  Okl.  490) 

WABD  T.  INTEBr-OOEAN  OIL  &  OAS  00. 
(No.  S837.) 

(Sapreme  Court  of  Oklahoma.   Nor.  16,  1915.) 

(BifUabtu  bjf  the  OomrtJ 

1.  Afpbai,  awd  Ebbob  «=3l043  —  Habmuss 
EIbbob— Apfozntubnt  on  Unvbbified  Pbti- 
Tion— Aduissions  in  VBEiFisn  Answbb. 

Where  a  verified  answer  to  an  unverified 
petition  for  a  receiver  admits  a  state  of  facts 
requiriog,  or  rendering  proper,  the  appointment 
of  a  reeeivert  an  order  appointing  a  reeeivet' 
will  not  be  reversed  on  the  ground  that  the  pe- 
tition was  not  verified,  and  no  other  evidence 
under  oath  was  offered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  4116-4121;  Dec.  Dig.  «s> 
1043.] 

2.  PtuDiNo  «=»403— Objections— UnvEBi- 
riED  pKmioR— Effect  or  VsittnED  Ah- 

aWEB— ADMISSIONS. 

It  was  shown  by  tbe  averments  of  an  un- 
verified petition  for  a  receiver,  filed  in,  and  an- 
cillary to,  a  suit  in  equity  to  cancel  a  lease  and 
quiet  titie,  and  the  admissions  by  actual  aver- 
meats,  and  by  failing  to  deny,  in  a  verified  an- 
Bwer  thereto,  that  petitioner  was  the  owner  of 
a  guardian's  lease,  fair  and  ru;ular  on  its  face, 
and  prior  in  time  to  a  similar  lease  on  tbe  same 
land  by  the  same  guardian,  and  in  the  same 
court,  held  by  defendant;  ttiat  after  plaintiff's 
suit  was  conunenced  to  cancel  defendant's  lease 
and  SQomions  was  duly  served  on  defendant, 
that  he  went  secretly  and  without  tbe  knowl- 
edge of  plaintiff,  and  entered  upon  tbe  land  and 
drilled  in  an  oil  well,  and  was  ready  to  take  oil 
from  the  land.    Held,  that  the  court  was  justi- 


fied in  appointing  a  receiver  to  protect  tbe  prop- 
erty and  bold  the  revenues  from  production, 
pending  the  final  result  of  tbe  ease;  and  this, 
notwithstanding  the  fact  that  tbe  ancillary  peti- 
tion was  not  verified. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  if  1343-1347 ;  Dec.  Dig.  «=>403.1 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  District  Court,  Rogers  County; 
T.  L.  Brown,  Judge. 

Action  by  the  Inter-Ocean  Oil  &  Gaa  Com- 
pany against  James  Ward.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirm- 
ed. 

Frank  EMell,  of  Claremore,  for  lAatntiff  in 
errw.  Samuel  O.  MaOee^  of  BartlesviUe, 
tot  defendant  In  error. 

BRBJWEU,  O.  This  is  an  appeal  from  the 
refusal  d  the  oonrt  to*  vacate  an  interlocu- 
tory order  appointing  a  receiver.  Defendant 
in  error  brongbt  Us  suit  in  the  district  court 
of  Rogos  county  to  cancel  and  annul  certain 
pniported  leases  on  certain  described  lands, 
and  to  ranove  clouds  from  and  qnlet  title 
In  its^  to  said  lands. 

Among  the  averments  In  the  petition  It 
is  shown  that  deCmdant  In  error,  plalntUE 
in  tbA  oooit  below,  had  procured,  and  was 
tbe  ownw  of  certain  oil  and  gas  leases  on 
land  of  two  e^arate  minors,  through  leases 
properly  and  regularly  secured  through  the 
county  court,  and  which  leases  were  approv- 
ed and  confirmed  such  court  In  ttoveuiber, 
1912,  Plaintiff  there  also  avnred  that  defend- 
ant Ward  also  Claimed  to  be  the  owner  and 
bolder  of  leases  on  the  same  land,  as  belong- 
ing to  the  same  minors,  and  purporting  to 
have  been  regularly  issued  and  confirmed  by 
the  same  court  that  had  confirmed  its  leas- 
es in  February,  1913;  and  that  therefore 
Ward's  leases,  being  later  in  time,  were  in- 
valid and  of  no  effect,  and  constituted  clouds 
on  plalntifTs  title,  which  should  be  removed. 

After  this  suit  was  filed  and  summons 
served  on  Ward,  and  the  various  owners  of 
the  land  Involved,  plaintiff  filed  a  petition  or 
motion,  asking  for  the  appointment  of  a  re- 
cover through  an  Interlocutory  order  of  tbe 
court,  and  without  waiting  for  the  final  de- 
termination of  the  case.  In  this  petition,  the 
averments  of  the  original  petition  are  re- 
ferred to,  and  in  fact,  substantially  set  out, 
and  the  original  petition  is  made  a  part  of 
the  petition  for  receiver.  Tbe  further  allega- 
tion is  ipade  that  since  the  filing  of  the  suit 
and  the  service  of  summons,  defendant  Ward 
had  entered  secretly  upon  the  lands  involved, 
and  had  conveyed  thereto  and  Installed  there- 
on certain  drilling  machinery,  and  had  drill- 
ed for'  and  obtained  oil ;  that  said  defendant 
had  obtained  possession  of  the  land  and  done 
the  drilling  secretly  and  without  the  knowl- 
edge or  consent  of  plaintiff,  and  after  he  was 
served  with  process  In  the  suit  to  annul  and 
cancel  the  leases  under  which  he  claimed  to 
be  operating. 
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Defendant  filed  an  answer  to  the  petition 
for  recover,  In  tlie  nature  of  a  lenftby  af- 
fidavit. In  whidi  be  sets  up  bis  leases  tbrongli 
the  county  court;  asserts  that  th^  ar^  valid 
and  superior  to  {^IntifTs  leases,  and  that 
therdlore  he  has  a  right  to  be  upon,  iwospect, 
and  develop  the  lands.  Further  on  in  his  af- 
fidavit, he  admits  that 'he  te  in  possession  of 
the  land,  and  has  drilled  in  an  oil  well,  and 
claims  that  he  la  within  his  lawful  rights. 
He  nowhere  denies  that  his  possessicm  was 
obtained  and  the  drilling  onnmenced  secret- 
ly, and  without  the  consent  or  knowledge  of 
plaintiff,  and  after  he  had  been  served  wlQi 
process  la  the  equitable  suit  to  canc^  his 
leases. 

At  a  hearing  ct  the  matter  bef<H%  the 
court,  at  which  all  the  parties  were  present 
or  represraited,  the  court  made  an  order  ap* 
iwlnting  a  receiver  to  take  diarge  of  the 
properties  during  the  pendency  of  the  litlga- 
tlw,  and  nntil  further  orders  of  the  court 
Defendant  made  a  motion  to  vacate  the  or- 
der, which  was  denied;  and  to  have  this  ac- 
tion of  the  court  reviewed,  prosecutes  this 
aiH>ea].  appearing  here  as  plaintiff  In  error. 

Several  assignmaits  of  error  are  set  out, 
but  the  argument  Is  really  confined  to  two 
prc^to^tlons:  (1)  That  the  ancillary  petition 
or  motion  tor  the  appointment  of  a  receive 
was  not  verified ;  and  (2)  ttiat  the  court  did 
not  have  before  tt  sufficient  facts  to  warrant 
the  appointment  of  a  receiver. 

[1,  2]  1.  Out  attention  has  not  been  called 
to  any  statute,  requiring  the  verification  of 
a  petition  of  this  nature ;  and  if  one  exists, 
which  we  have  not  observed,  or  If  the  gener- 
al rules  enforced  in  equity  require  a  verifica- 
tion, no  question  was  made  of  this  by  point- 
ing out  the  defect  until  after  the  order  for  a 
receiver  had  been  made.  Ordinarily,  this 
would  amount  to  a  waiver  of  the  point. 
Kaufman  v.  Bolsmler  et  aL,  2S  Okl.  252,  and 
authorities  cited  on  page  254,  105  Pac.  320. 
It  is  only  fair  to  appellant,  however,  to  say 
that  his  argument  on  this  point  really  ex- 
tends beyond  the  mere  question  of  verifying 
the  petition  as  a  pleading,  and  goes  to  the 
claim  that  In  the  absence  of  a  verified  bill. 
It  would  require  affidavits  or  some  other  form 
of  proof,  under  the  sanction  of  an  oath.  This 
is  generally  true.  Receivers,  to  take  charge 
of  the  property  of  a  corporation  or  Individ- 
uals, should  only  be  apiwlnted  when  the  ne- 
cessity therefor  appears  to  be  clear. 

In  this  state,  while  we  have  a  stetute  (sec- 
tion 4079,  Rev.  Laws  1910),  in  specific  ternis, 
authorizing  the  appointment  of  a  receiver  in 
certeln  cases,  yet  the  same  stetute  author- 
izes their  appointment  "In  all  other  cases 
where  receivers  have  heretofore  been  ap- 
pointed by  the  usages  of  the  courts  of  equi- 
ty." And  so,  after  all,  In  deciding  questions 
arising  under  this  bead,  the  court  must  look 
for  guidance  to  the  esteblished  usages  and 
customs  heretofore  prevailing  in  the  courte 


of  equity.  In  such  courts  It  li  well  estab- 
lished that  in  mrder  to  lnv<^  this  extiaor- 
dinary  remedy— the  appointment  of  a  receir- 
er— the  court  most  have  btf ore  it  facts,  prov- 
en or  admitted  by  the  pleadings;  sufficient  to 
satisfy  It  that  the  property  can  be  managed 
and  preserved  more  advantageously  to  the 
Interested  parOes  by  the  court,  throogh  its 
agent,  the  recover,  than  by  the  lit^nto  or 
either  of  thesn.  In  this  cas^  however,  It 
seems  to  us  that,  taking  the  facte  as  they 
Btend  eateUlsbed  by  the  avermento  of  the 
petition,  together  with  Uie  admissions  of  the 
answor,  that  the  court  acted  prc^ierly  In  put- 
ting a  receiver  in  charge;  Neither  this  court 
not  the  court  beSaw,  when  passing  upon  the 
necessi^  of  a  nceiw,  was  trying  the  titles 
as  betweu  these  two  Claimants,  to  the  land 
Invidved.  That  was  a  question  in  th»  original 
suit;  tiie  (Hie  necessazy  and  pivotal  point  to 
be  determined  in  it  When  the  court  came 
to  omsider  the  questi<m  of  a  receiversblp^ 
it  then  became  its  duty  to  a)  Inqnlre  wheth- 
er, from  the  information  twfore  it,  plaintiff 
appeared  to  have  a  valid  Intwest  In  the  ^rop- 
er^  inv(4ved;  and  ^  If  so,  wh^er  the 
property  was  being  used  in  such  a  way  as 
to  probably  result  In  Irr^rable  loss  to 
plaintiff,  in  case  be  should  finally  prevail, 
or  whether  or  not  a  receiver,  if  appointed, 
could  reserve  the  property  during  the  peod- 
vicy  of  the  litigation,  so  as  to  deliver  it  to 
the  successful  party  at  the  enid  thereof,  bet- 
ter and  more  surely  than  to  leave  it  in  the 
hands  of  the  defendant  We  tbtok  In  this 
case,  If  defendant  should  have  been  allowed 
to  proceed  with  his  drilling  opmttions,  tak- 
ing the  oil  from  the  land  and  disposing  of 
it  and  then  finally  lost  out  when  the  case 
was  tried,  that  plaintiff's  chances  for  getttog 
the  money  justly  due  him,  in  such  event; 
would  have  been  far  less  than  with  a  receiv- 
er, under  suffldmt  bond,  being  in  charge  and 
admlnisteriug  It  in  the  meantime. 

2.  What  has  been  said  under  this  first 
point  disposes  of  the  second  one,  and  tt  will 
not  be  further  treated. 

The  cause  should  be  affirmed. 

PER  OUBIAlf.  Ad(4>ted  in  whollb 


(U  Okl.  OS) 

CONNECTICUT  FIBE  INS.  Ca  OF  HABT- 
VORD,  GQNN..  v.  GEORGE  et  aL 
(No.  6200.) 

(Suprans  Court  of  Oklahoma.   Nov.  1%  191&> 

(Svllabtu  bp  the  Court.} 

1.  InSUBANCB  ®=»612  —  FtBB  InsuBAncB  — 
RlQHT  OF  AOTION'>SUBMISSION  TO  EXAIQ- 
HATIOR. 

A  re<]nirement  in  a  policy  of  fire  insurance 
that  the  insured  shall  submit  to  an  examinatioii 
under  oath  touchiDg  the  matters  relating  to  the 
risk  assumed  by  the  company  and  the  destrac- 
tioD  of  the  property  insured  is  binding  and  valid, 
and  a  refu^  to  comply  with  this  conditl(»i  wUi 
preclude  the  Insured  from  recovering  apon  the 
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policy,  There  It  provides  that  no  mlt  can  he 
maintained  antll  after  a  compliance  with  sodi 

condition. 

[Ed.  Note.— For  other  cases,  see  Inaurance) 
Cent.  Dig.  {{  1520-1528;  Dec.  Dig.  t8=3612.] 

2.  lH8tJEA,R0E  «=9dl2— FXBB  INSUBAHOB— RS> 
COVKBT  ON  POUOr  —  IfiXAlUHATION  UnSKB 

Oath. 

During  the  examination  provided  for  in  th« 
insurance  policr,  the  insured  trequently  refused 
to  answer  material  qnestionat  giving  as  Ub  rea- 
son tliat  the  question  asked  had  nothing  to  do 
with  the  matter  in  issue.  At  the  close  of  the 
testimony,  the  insured  informed  the  company's 
attorney  that  he  would  not  refuse  to  answer 
any  reasonable  question  that  in  any  way  per- 
tained to  the  matter  under  iavestlgatloiL  JTeM, 
that  this  offer  cannot  he  construed  as  a  wilUng* 
ness  to  answer  questions  which  he  had  previone* 
ly  refused  to  answer. 

[Ed.  Note.— For  other  caaes,  see  Insurancst 
Cent.  Dig.  8S  1520-1528;  Dee:  Dig.  «=3ei2.] 

&  iNSUBAnCB  4=9612— FiBE  iHSDRailCB— E«z- 

AiUNATioN  or  I N80BED— Defense. 

It  is  urged  that  the  examination  provided 
for  in  the  insurance  policy  was  not  conducted  in 
good  faith.  Held,  as  long  as  the  examination  is 
conducted  within  the  terms  of  the  policy,  the 
insured  cannot  inquire  into  the  motive  actuating 
the  company  in  conducting  the  examination. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1520-1528;  Dec.  Dig.  «=>m2.] 

4.  InSUEANCE  €=>612— FiBE  iNStnANO— Bz- 
AUDiATION  OF  I NStTBSD— EXTENT.  ' 

In  such  examinations,  the  company  has  no 
right  to  inquire  into  a  proposition  unless  it  has 
some  legitimate  bearing:  upon  the  question  at 
issue;  that  Is,  unless  it  is  material  and  tends 
to  shed  light  upon  a  point  about  which  the  com- 
pany has  a  right  to  'be  informed ;  yet  the  ex- 
amination should  not  t>e  circumscribed  by  any 
narrow  or  technical  rule,  but  should  be  broad 
and  liberal  in  its  scone  ao  as  to  reach  the  end 
intended  by  the  Insertion  of  such  a  clause  in  the 
policy. 

lEd.  Note.— For  other  cases,  see  Insursiice, 
Cent.  Dig.  $S  1520-1528;  Dec.  Dig.  «=D612.i 

0.  Insttbancb  4=9612— Fibb  Insubange— Rb- 

COVKBT  ON  POLIOT-~GOHDmON8  PBBCBDENT 
—EXAUHATION  or  INSUBID. 

In  the  application  for  an  insurance  policy, 
ft  was  stated  that  the  property  was  incumbered 
by  c))attel  mortgage  for  $400.  After  the  loss, 
thue  was  found  to  be  of  record  four  chattel 
mortgages  executed  by  the  insured,  in  a  sum  far 
in  excess  of  $400,  covering  the  same  or  similar 
property  as  that  embraced  in  the  policy.  At 
the  examination,  the  insured  refused  to  answer 
whether  or  not  be  executed  these  mortgages. 
Beld.  the  questions  were  pertinent  and  material 
to  the  issue,  and  the  insured  was  precluded 
thereby  from  maintaining  an  action  upon  tbe 
policy  until  the  questions  were  answered  in  an 
examination  held  according  to  the  terms  of  the 
policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  ii  1620-1628;  Dee.  Dig.  ^612.] 

ComndssloDen^  OptnioDt  DlvlBlon  No.  4. 
Error  from  County  Court,  Kay  Comity ; 
daode  Daval,  Judge. 

Action  by  William  George  and  another 
against  the  Connecticut  Fire  Insarance  Com- 
pany, of  Hartford.  Conn.  Judgment  for 
plalntlflb,  and  defendant  appeals.  Reversed 
and  remanded. 

Scotbom,  Caldwell  &  McRlll,  of  Oklahoma 
City,  for  plaintiff  In  error.  William  S.  Clin© 
and  E^verett  T^.  Cllne.  of  Newkirkj  tor  defend- 
ants In  error. 


MATHEWS,  C.  Fartlea  win  lie  designated 
here  as  In  the  trial  ooart  This  was  an  ac- 
tion niMn  a  fire  Insoraoce  policy.  In  De- 
cember, 1811*  Oie  insured  sustained  a  los»> 
by  fire  npon  a  part  of  tlie  property  insured, 
and  upon  defendants  refused  to  pay  the 
same,  this  suit  followed. 

After  tlu  loss,  tlie  interest  of  Joe  George 
in  the  poltcgr  was  indorsed  and  transferred  to 
William  George.  To  plaintiffs*  action  defend- 
ant answered,  admitting  tlw  issuing  of  the 
poUcy.  and  then  alleged  that  tDe  plaintiff  did 
not  tmtbfolly  state  tbe  facts  as  to  Qie 
amount  of  the  mortgage  npon  the  insured 
property  at  the  time  the  policy  was  issued ; 
and  that  the  plaintiff,  after  the  loss,  failed 
and  refused  to  submit  to  an  examination 
tinder  oath  as  stipulated  In  the  policy.  The 
plaintiff  replied  hj  general  denlaL  The  case 
was  tried  before  a  Jury,  which  returned  a 
verdirt  for  $748  In  favor  of  tbe  plaintiffs. 

[1  ]  The  tlrst  proposition  presented  here  by 
tlie  appellants  is: 

"The  insured,  after  the  loss,  foiled  and  refused 
to  comply  with  tbe  requirements  of  the  policy 
with  reference  to  his  submisaion  to  an  examina- 
tion under  oath,  and  is  therefjpre  barred  from 
maintaining  this  action." 

The  policy  contained  a  clause  of  tbe  fol- 
lowing tenor: 

"This  indemnity  contract  is  based  npon  the 
representations  contained  in  the  application  of 
even  number  herewith  and  which  ue  assured 
has  signed  and  permitted  to  be  submitted  to 
the  company,  and  which  is  made  a  warranty  and 
a  part  hereof;  and  It  Is  stipulated  and  agreed 
that  if  any  false  statements  are  made  in  said 
application,  •  •  •  or  if  the  interest  of  the 
assured  be  other  than  anconditional,  unincum- 
bered and  sole  ownership,   •   •   •   or  if  the 

Eroperty  herein  named  or  any  part  thereof  shall 
ereafter  be  or  become  mortgaged  or  incomtrer- 
ed,  then  in  each  and  every  one  of  the  ahove 
cases  this  entire  policy  shall  he  null  ana  void, 
unless  otherwise  provided  bj  agreement  Indora- 
ed  hereon.** 

Another  prorlsl<Hi  in  the  policy  relative  to 
procedure  In  case  the  Insured  property  is 
damaged  or  destroyed  by  Are  is  as  follows: 

"The  assured  shall  also  produce  all  that  re- 
mains of  the  property  hereby  insured,  whether 
damaged  or  not,  and  exhibit  the  same  for  ex- 
amination and  submit  to  examination  under 
oath  and  subscribe  to  same,  to  any  person  named 
by  the  company.  •  *  •  No  suit  or  action  on 
this  policy,  for  the  recovery  of  any  claim,  shall 
be  sustainable  in  any  court  of  law  or  equity 
until  after  full  compliance  by  the  assured  with 
all  the  foregoing  requirements." 

In  the  written  applJcatlon  for  tbe  policy 
signed  by  the  assured  it  was  stated  that  the 
property  was  incumbered  In  the  sum  of  $400. 

[21  After  defendant  was  notified  of  the 
loss,  It  caused  formal  notice  to  i>e  served  up- 
on the  Insured,  requesting  him  to  submit  to 
an  oral  examination  under  oath.  In  compli- 
ance with  said  notice,  the  insured  appeared, 
and  the  following  proceedings  had: 

"Q.  Was  It  (referring  to  some  corn  plaintiff 
bed  marketed)  a  part  of  your  1911  crop?  A. 
Well,  I  refuse  to  answer  this  question  tor  the 
reason  that  it  has  nothing  to  do  with  tbe  matter 
in  question,  but  I  am  willing  to  answer  ques- 
tions on  the  other  items.   Q.  I  insist  that  you 
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answer  this  gucBtion,  aad  state  to,you  now  that, 
if  you  refuse  to  do  so  you  must  do  so  subject 
to  the  conditions  and  penalties  provided  in  the 
policy  of  insurance,  (j.  There  is  a  question  that 
you  refused  to  answer,  you  still  refuse  to  an- 
swer it?  A.  Yes,  the  reason  above  set  forth." 
"Q.  There  is  on  file  in  the  office  of  the  register 
of  deeds  of  Kay  county.  Oklahoma,  chattel  mort- 
gage No.  45982,  dated  January  30,  1911,  and 
made  by  Joe  George  to  Traders'  Bank  at  Arkan- 
sas City,  to  secure  payment  of  the  sum  of  $725.- 
00.  Did  you  give  that  mortgage?  A.  I  refuse 
to  answer  that  question,  for  the  reason  that  it 
has  nothing  to  do  with  the  matter  in  issue,  but 
am  willing  to  answer  all  reasonable  questions. 
1J.  Permit  me  then  to  state  to  you  here  and  now 
that  the  Connecticat  E^re  Insurance  Company 
inaista  upon  an  answer  to  said  question  under 
the  pains  and  penalties  provided  in  its  said  in- 
surance policy  No.  702538,  under  which  you  are 
asserting  your  claim.  With  this  information  do 
you  stiU  refuse  to  answer  the  question?  A. 
Yes,  sir.  Q.  There  is  on  file  in  the  office  of 
the  register  of  deeds  of  Kay  county,  Oklahoma, 
chattel  mortgage  No.  4r>S15,  dated  April  1, 
3911,  and  given  by  Joe  George  to  the  Newkirk 
Mercantile  Company  to  secure  the  payment  of 
the  sum  of  $1,300;  did  you  give  that  mortgage? 
A.  I  certainly  did.  Q.  Has  the  mortgage  been 
paid?  A.  Has  been  foreclosed.  Q.  TTiat  mort- 
gage covered  20  acres  of  wheat ;  that  was  your 
1911  crop,  was  it?  A.  I  don't  feel  like  anawer- 
ing  a  qaestion  that  interferes  with  some  other 
case  that  is  being  foreclosed,  and  has  nothing 
to  do  with  this  matter.  Q.  Do  you  refuse  to 
answer  the  question?  A.  Under  the  circum- 
stances I  do.  Q.  The  chattel  mortgage  last  here- 
inabove referred  to  also  covers  lOO  acres  of 
com.  Was  that  a  part  of  your  1011  crop?  A. 
I  refuse  to  answer  the  question,  becaose  I  bad 
enough  com  besides  tiie  lOO  acres  to  cover  what 
I  lost  under  the  insurance.  Q.  Then  permit  me 
to  state  to  you  that  the  Connecticut  Fire  Insur- 
ance Company  here  and  now  insists  and  de- 
mands that  you  answer  this  question,  and  if 'you 
refuse  to  do  ao,  such  refusal  must  be  under  the 
pains  and  penalties  provided  in  said  insurance 
contract  No.  7<^538  held  you.  Do  you  still 
refuse  to  answer  the  question?  A.  I  refuse  to 
answer  under  the  statement  made  above  by  me. 
Q.  There  is  on  file  in  the  otiice  of  register  of 
deeds  of  Kay  county,  Oklahoma,  chattel  mort- 
gage No.  44059,  dated  September  9,  1910.  and 

S'vcn  to  one  Prewitt  by  Joe  George  and  Lewis 
eorge,  to  secure  payment  of  the  sum  of  $105. 
Did  you  give  that  mortgage?  A.  No,  sir;  1 
did  not.  Q.  Did  you  give  any  chattel  mortgage 
to  any  one  by  the  name  of  Prewitt  during  the 
month  of  September,  1910?  A.  I  have  nothing 
to  say  on  that.  Q.  Do  you  refuse  to  answer  the 
question?   A.  I  have  nothing  to  say.   Q.  Then 

Mrmit  me  to  state  to  you  that  the  Connecticut 
re  Insurance  Company  here  and  now  insists 
and  demands  that  you  answer  this  question,  and 
if  you  refuse  to  do  so  such  refusal  must  be  under 
the  pains  and  nenalties  provided  in  your  insur- 
ance policy  No.  702538.  Do  you  still  refuse  to 
answer  the  question?  A.  I  have  nothing  to  say. 
Q.  There  is  on  file  in  the  office  of  the  register 
of  deeds  of  Kay  County,  Oklahoma,  chattel 
mortgage  No.  45687  given  by  Joe  George  to  Dan 
Bunnell  and  covering  four  horses,  eight  cattle, 
three  hogs,  one  wagon,  one  cultivator,  and  one 
buggy,  said  mortgage  being  given  to  secure  pay- 
ment of  the  sum  of  $296.45.  Did  you  give  that 
mortgage?  A.  I  have  nothing  to  say.  Q.  Do 
you  refuse  to  answer  the  question?  A.  I  have 
nothing  to  say.  Q.  Then  permit  me  to  state  to 
you  that  the  Connecticut  Fire  Insurance  Com- 
pany here  and  now  insists  and  demands  that 
you  answer  said  question,  and  if  you  refuse  to 
do  so,  such  refusal  must  be  under  the  pains 
and  penalties  provided  in  your  insurance  con- 
tract, No.  702638.  Do  you  still  refuse  to  answer 
the  question?  A.  I  have  nothing  to  say.  Q. 
Inasmuch  as  yon  refuse  to  answer  my  questions 
asked  on  behalf  of  said  Connecticut  Fire  Insur- 
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ancQ  Company,  I  am  unable  to  proceed  further 
with  this  examination.  Are  you  willing  to  sign 
the  typewritten  transcript  of  the  proceedings 
here  to-day?  A,  I  do  not  refuse  to  answer  any 
reasonable  qnestira  that  In  any  way  pertains 
to  the  matter  before  us,  and  1  am  stul  read;  to 
answer  any  question  propounded  to  me  which  in 
reason  have  any  relation  or  bearing  upon  the 
insurance  policy  or  property  insured,  but  I  do 
refuse  to  give  the  insurance  company  a  com- 
plete history  of  my  life  and  my  fiamily  relations. 
I  am  also  willing  to  dsn  tiis  said  OTidence  aa 
taken." 

The  defendant  contends  ttiat  at  the  time 
the  insurance  policy  was  Issued,  that  plain- 
tiff made  a  representation  to  It  In  his  written 
application  that  the  proper^  insured  was 
not  subject  to  any  mortgage  or  Incumbrance, 
except  that  It  waa  mortgaged  for  the  snm  of 
$400,  while  at  that  very  time  there  was  of 
record  foor  chattel  mortgages  given  by  the 
plaintiff  to  divers  parties  covering  the  same 
or  similar  property  as  that  covered  by  the  In- 
surance policy  in  a  sum  far  in  exc^  of  $400, 
and  that  In  refusing  to  answer  defendant's 
interrogatories  relative  to  the  execntlon  of 
said  mortgages  as  set  out  in  detail  above, 
that,  under  a  certain  clause  in  the  policy,  no 
action  thereon  could  be  maintained  until  a 
full  compliance  by  the  Insured  with  all  the 
provisions  of  the  policy,  and  that  the  insured, 
having  failed  to  snbmlt  to  an  examination 
and  properly  answer  interrogatories  submit- 
ted to  him,  could  not  maintain  this  action  un- 
til he  had  fully  complied  with  that  provision 
of  the  policy,  and  hence  the  action,  being  Im- 
matnrely  brought,  should  be  dismissed. 
,  The  assured  in  this  case  does  not  attack 
the  validity  of  this  clause  in  the  Insurance 
policy,  but  practically  admits  the  same  to  be 
binding  and  valid,  and  no  case  from  any  state 
has  been  called  to  our  attention  that  does  not 
fully  uphold  the  validity  of  such  a  provision. 
Firemen's  Fund  Ins.  Co.  v.  Sims,  115  Ga.  939, 
42  S.  E.  260 ;  Jacob  H.  Flelsch  et  al.  v.  In- 
surance Co.  of  North  America,  58  Mo.  App. 
590 ;  Gross  v.  St  Paul  F.  &  M.  Ins.  Co.  (C. 
0.)  22  Fed.  74;  Southern  Home  Ins.  Co.  t. 
Putnal,  67  Fla.  199,  49  South.  922;  Ostran- 
der  on  Fire  Insurance,  S  174. 

The  plaintiff  attempts  to  meet  defendant's 
contention  as  follows: 

"The  defendant  in  error,  Joe  George,  appear- 
ed and  submitted  to  an  examination  at  great 
len^h,  as  is  shown  by  the  case-made,  and  the  ex- 
amination covered  from  pages  61  to  80  Indusive, 
of  the  caae-made.  We  submit  that  the  plaintiff 
in  error  in  conducting  the  examination  was  con- 
ducting the  same,  not  for  the  purpose  of  ascer- 
taining what  property  was  destroyed  by  fire  and 
the  value  of  the  property  destroyed  by  fir*,  but 
for  the  purpose,  if  possible,  under  the  particular 
provisions  of  the  insurance  policy,  of  laying  a 
foundation  to  attempt  to  defeat  the  defendants 
in  error  in  their  recovery  on  the  policy.  We 
say  this  because  an  examination  of  the  record 
from  pages  61  to  80  of  the  case-made  discloses 
that  as  soon  ae  the  plaintiff  in  error  succeeded 
in  getting  the  defendant  in  error,  Joe  George, 
to  refuse  to  answer  some  oueations  pertainbtg 
to  the  giving  of  some  mortgages,  he  was  at  once 
unable  to  proceed  further,  l^e  blaintlff  answer- 
ed its  lastqnestion  as  follows:  T  do  not  refuse  to 
answer  any  reasonable  qnestion  that  in  any  way 
pertains  to  the  matter  before  ns,  and  I  am  atiU 
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ready  to  answer  anj  qnestloD  propounded  to 
Ric,  which  in  reason  have  any  relation  or  bear- 
ing upon  the  insurance  policy  or  property  in- 
sured, but  I  do  refuse  to  give  the  insurance  com- 
pany a  complete  history  of  my  life  and  my  fam- 
ily relation.  We  submit  that  if  the  insurance 
company  was  proceeding  in  good  faith  and  not 
for  the  purpose  of  trying  to  trap  the  defendant 
io  error,  he  would  have  proceeded  with  his  ex- 
amination after  the  offer  on  the  part  of  Joe 
George,  the  defendant  in  error,  and  that,  by  not 
proceeding  with  the  examination,  that  the  in- 
eu  ranee  company  waived  the  further  examloa- 
tion  oC  the  defendant,  and  that  said  defense  is  no 
defense,  to  the  action  on  the  DoUcy." 

We  fail  to  find  any  merit  In  plalntUTs  con- 
tention that  be  Informed  defendant's  attor- 
ney at  the  time  the  examination  was  con- 
cluded that  be  did  not  refuse  to  answer  any 
reasonable  question  that  In  any  way  per- 
tained to  the  matter  under  investigation, 
and  that  the  attorney  for  defendant,  not- 
withstanding he  had  been  met  with  a  re- 
fusal to  answer  certain  questious,  should 
have  proceeded  with  the  examination  upon 
being  advised  as  above  stated.  The  trouble 
here  Is  that  the  plaintiff  and  defendant's  at- 
torney seemed  to  differ  widely  as  to  what 
questions  were  reasonable.  Several  times 
durlntf  the  examination  the  plaintiff  had  re- ' 
fused  to  answer  very  material  questions,  giv- 
ing as  hla  reason  that  the  question  asked 
had  nothing  to  do  with  the  matter  in  issue. 
If  ihe  plalntur  had  In  fact  relented  and  de- 
cided to  answer  in  regard  to  matters  which 
be  had  already  l)een  questioned  about  and 
answers  refused  at  that  time,  instead  of  In- 
forming d^endan^B  counsel  in  an  Indefinite 
way  that  he  was  ready  to  answer  any  ques- 
tion propounded  to  him  which  had  any  rela- 
tion or  bearing  upon  the  policy  In  question. 
Instead  ot  giving  sneb  a  qualified  and  un- 
certain answer,  he  should  have  Informed 
counsel  that  he  was  now  ready  and  wUUng 
to  answer  the  questions  which  he  bad  there- 
tofore refused  to  answer.  In  the  absrace  of 
such  Information  counsel  for  defendant  was 
wananted  In  thinking  that  plaintiff  had  not 
changed  his  attitude,  but  stlU  Indsted  on  be- 
ing the  sole  Judge  whether  or  not  the  ques- 
tions propounded  were  material,  and  would 
still  refuse  to  answer  those  he  deemed  not 
pertinent. 

CS]  There  may  be  l(%lc  tn  plaintlfTs  argn< 
ment  that  defendant  nras  not  conducting  the 
examination  in  good  faith,  bat  the  fact  still 
remains  that  d^endant  was  acting  within 
the  terms  of  an  expressed  Btlpnlatl<ni  found 
In  the  policy,  which  ^ve  it  the  right  to  de- 
mand such  an  exandnatlon,  and  It  Is  not  for 
tlie  Insured  to  inquire  into  the  motive  ao 
tuattng  Uie  company  in  exacting  the  exam- 
ination, but  OE  his  part  to  comply  therewith 
and  to  answer  all  material  questions,  not- 
withstanding he  might  bellere  that  the  prin- 
cipal object  of  the  comiumy  is  to  find  some 
loophole  whereby  It  mig^t  evade  paymrait  of 
tire  policy.  " 

[4.  f ]  The  idalntlffs  next  contend  that  as 
the  chattel  mmtgages  inquired  about  did  not 


embrace  any  pn^rty  covered  by  the  Insur- 
ance policy,  that  the  questions  propounded 
were  not  material,  and  the  Insured  was  not 
bound  to  answer  same. 

It  Is  true  that  tbe  Insurance  company  had 
no  ri^t  in  Uie  examination  to  Inquire  into  a 
propoidtlon  nnless  it  has  some  legitimate 
bearing  upon  the  question  at  issue;  that  la, 
unless  It  Is  mateilal  and  would  shed  light 
upon  a  i«(4708ltlon  about  which  the  company 
had  a  right  to  be  informed.  Insurance  Oo.  v. 
Weide,  14  Wall.  881,  20  L.  Bd.  881. 

"Webster  defines  'material'  to  be  sometbluc  'of 
solid  or  weighty  character;  substantial;  of 
consequence ;  not  to  be  dispensed  with ;  impor- 
tant; qpecifie;  Mpedially  law,  such  as  does  or 
would  affect  the  determination  of  a  case,  the 
effect  of  an  instrument,  or  the  like ;  constituting 
a  matter  that  Is  entitled  to  consideration ;  such 
as  must  be  considered  in  deciding  a  case  on  its 
merits.* "  Thompson  v.  State,  6  Okl.  Or.  60, 
U7  Pat  216. 

"Evidence  offered  in  a  cause,  or  a  question 
propounded,  is  material  when  *it  is  relevant  and 
goes  to  the  substantial  matters  In  dispute,  or  has 
a  legitimate  and  effective  inflnence  or  bearing 
on  the  dedsioa  ot  the  case.**  8  En<7.  of  E^v. 
p.  550. 

The  company  found  of  record  four  chat- 
tel mortgages  apparently  executed  by  the  In- 
sured and  covering  apparently  the  same 
property  covered  by  the  policy.  It  was  Im- 
possible to  take  the  four  mortgages  and  the 
insurance  policy  and  arrive  at  any  certain 
conclusion,  whether  or  not  the  property  men- 
tioned In  ttch  was  the  same.  The  Insured 
was  possessed  of  this  Information,  and  the 
Insurance  company  had  a  rlgtat  to  know.  It 
was  In  search  of  Information  along  that'  line. 
If  the  insured  had  willfully  misrepresented 
the  facts  In  obtaining  the  policy  and  had 
r^resented  to  It  that  Hie  property  was  in- 
cumbered for  $400  only,  frtim  in  fact  the  in- 
cumbrance amounted  to  a  sum  far  in  excess 
thereof,  then  Qie  company  was  not  liable  for 
any  loss;  but  If  the  representations  made  to 
It  were  tru^  and  the  insured  knew  whether 
the  same  were  true  or  not,  then  it  would  be 
liable,  anA  it  is  to  be  presumed  that  the 
company  In  good  talOx  was  in  searcdi  ot  In- 
formation upon  which  It  might  base  Its  con- 
(^nsion  as  to  its  liability,  and  pay  the  same 
without  a  suit.  If  Ita  liability  apprared  from 
its  lnvestlgaU(mt  Including  Informatlan  ac- 
quired at  the  ^umlnattonB. 

While  the  questions  propounded  at  such 
examlnatlona  must  be  material  and  perti- 
nent yet  the  examination  Should  nt^  be  cir- 
cumscribed by  any  mirrow  or  tedmlcal  rule, 
but  should  be  broad  and  liberal  In  Its  scope 
so  as  to  attain  the  end  Intended  by  the  In- 
sertion of  mcSi  a  clause  in  the  policy. 

^e  insured  should  make  a  full  and  com- 
plete disclosure  80  that  such  matters  could 
be  speedily  adjusted,  and  not  necessitate  a 
Icmg  and  tedious,  and  often  unsuccessful, 
lawsuit.  It  has  become  quite  the  custom 
Cor  the  insured  and  the  Insurer,  after  a  loss 
by  flre^  to  approach  eadi  other  In  a  hostile 
attitude,  vUtb.  is  to  be  deplored,  because  the 
Insured  ought  to  be  able  and  willing  to  make 


Digitized  by 


120 


153  PACinO  BEPORTER 


fUkl. 


a  complete  disclosare,  and  should  be  met  by 
the  company  with  a  desire  to  pay  all  legiti- 
mate claims  witboat  resorting  to  technicali- 
ties without  merit. 

We  are  of  the  opinion  that  the  questions 
propounded  as  to  the  execution  of  the  chat- 
tel mortgages  were  directly  perUnent  to  the 
Issue  because  ft  would  certainly  have  an 
effective  Influence  and  bearing  on  a  very 
vital  issue,  a  determination  of  which  would 
enable  the  company  to  dedde  upon  Its  lia- 
bility and  avoid  a  lawsuit  If  its  liability  ap- 
peared. 

It  follows  that  the  court's  Instmction  that 
the  plalntltTs  failure  to  answer  questions 
which  pertained  to  property  other  than  that 
included  In  the  policy  would  not  bar  him 
from  recovering  In  this  action  -was  also  er- 
ror. Taking  this  view  of  the  case.  It  will 
be  unnecessary  to  pass  upon  other  questions 
presented. 

Tor  the  reasons  given,  the  Judgment 
should  be  reversed,  and  the  case  remandedt 
with  instructions  to  the  trial  court  to  dis- 
miss the  action,  because  It  appears  the  flame 
was  prematurely  brought 

PE^  OCRIAM.   Adopted  in  whol& 


(62  Okl.  CTU 

VORIS  T,  BOBBINS.    (No.  6680.)» 
(Supreme  Court  of  Oklahoma.  Sept  21,  1916.) 

fSs/lMnu  bw  the  OonrtJ 

1.  Appbaz.  aitd  BftBOB  «=3327  —  Nboessabt 
Paeties. 

If  the  statQB  of  a  party  becomes  so  fixed  in 
the  trial  court  that  no  action  of  tbe  appellate 
court,  whethw  it  be  an  affirmance,  modifica- 
tion, reversal,  or  dismissal  of  the  case  on  ap- 
peal, can  then  or  thereafter  affect  or  change 
the  status  of  tbe  party  as  fixed  by  the  trial 
court,  then  he  is  not  a  neeessary  party  oa  ap- 
peaL 

[Kd.  Not& — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ft  1795.  ISl^tm,  182^ 
1835:  Dec.  Dig.  «='327.1 

2.  (tuabdian  and  Wabd  $s363  —  Pubohasb 
or  Land  —  Reb  Judicata  —  Rbcobdb  or 

COVNTT  COUBT— AonON  BT  VsnDOB. 

The  comity  court  made  an  order  authoris- 
ing a  guardian  to  purchase  a  tract  of  land  with 
funds  bdonging  to  his  ward  and  a  warranty 
deed  therefor  was  taken  in  tbe  name  of  the 
ward.  The  vendor  afterwards  sued  to  have  the 
deed  declared  an  equitable  mortgage.  Held,  the 
vendor  was  not  conclusively  bound  by  tbe  rec- 
ords of  the  county  court  In  the  action  instituted 
by  him  to  have  uie  deed  declared  a  mortgage. 

W'Ed.  Note^— For  other  eases,  see  Guardian  and 
ard.  Cent  Dig.  H  64,  66;  Dec.  Dig.  «s»a3.] 

3.  APPEAI,  AND  BbBOB  ^salOOO— FiNDINOB  — 

Evidence. 

(a)  In  an  equitable  action  the  findings  of 
the  trial  court  should  \m  sustained  onless  it  ap- 
pears that  bis  findings  an  clearly  against  the 
wei^t  of  the  evidence. 

(b)  The  findini^s  of  the  trial  court  should  be 
strongly  persuasive,  and  should  not  be  set  aside 
unltMS  thia  court  can  say,  in  equity  and  good 
conscience,  that  the  con^dusion  reached  by  the 


trial  court  Is  cbar^  aga&ist  the  weight  of  the 

eridence. 

[Rd.  Note;— For  o&er  eases,  see  ^peal  and 
Errors  Cent  Dig.  i|  SSnQ-^^^K;  Dec.  Dig:  ^ 
1009.1 

4.  MOBTOAOES  4=»32,  88  — ^OUBiTI  DBU>— 

Intent  op  Pakties— Eustence  of  Debt. 
(a)  Whether  a  transaction  evidenced  by  an 
absolute  conveyance  will  be  held  to  be  a  sale  or 
only  a  mortgsfie  must  be  determined  by  a  con' 
sideratioD  of  the  peculiar  drcumstances  of  eadi 
case.  The  form  of  the  conveyance  is  not  ooncln- 
sive.  Tbe  intention  of  the  parties  is  the  only 
true  and  infallible  test.  This  Intention  is  to 
be  gathered  from  the  circumstances  attending 
the  transactlOTi  and  the  conduct  of  the  parties 
as  well  as  from  the  face  of  the  written  contract 

(b)  Before  a  deed  can  be  decUred  to  be  an 
equitable  mortgage,  there  must  exist  a  debt 
which  must  be  personal  in  its  nature  and  en- 
forceable against  tbe  pezBon  ind^ndoit  of  the 
security. 

(c1  Evidence  examined,  and  held  saffident  to 
sustain  a  finding  that  a  deed  was  Intended  1^ 

the  parties  to  be  an  equitable  mortgage. 

[Eld.  Note.— For  other  cases,  see  Mortgapes, 
Cent.  Die  gg  60-66.  84r^  108-111;  Dec.  Dig. 
^32,  38.1 

Commlsslonen^  Opinion,  Divlskin  No.  4. 
Error  from  District  Court,  Nowata  Gonnty; 
T.  L.  Brown,  Judge. 

Action  by  Henry  Bobbins  against  Cora 
ToriB.  Judgment  tot  plalntUt,  and  defend- 
ant brings  error.  Affirmed. 

W.  A.  Caiase  and  W.  J.  Campbell,  both  of 
Nowata,  for  plalntUf  In  error.  W.  D. 
Humphrey,  of  Nowata,  tor  d^endant  In  er- 
ror. ' 


HATHEWS,  0.  This  was  an  action  to 
have  a  deed  declafed  to  be  a  mortgage^  It 
appears  In  the  evidence  that  on  December 
SO,  1908,  the  plaintiff,  Henry  Bobbins,  made 
a  warranty  deed  to  the  land  In  oontroversy, 
which  was  tbe  Indian  allotment  of  the  plain- 
tiff, to  Alice  Bobbins,  his  mother.  No  con- 
sideration passed  for  this  transfer,  but,  ft» 
some  reason  undisclosed  by  the  evidence, 
it  was  conveyed  to  her  to  be  held  in  trust 
for  tbe  plaintiff;  he  being  at  that  time  a 
minor. 

The  defendant,  Cora  Voris,  Is  tbe  married 
lister  of  the  plaintiff,  and  John  A.  EIdd 
was  her  guardian ;  she  being  a  minor.  Quite 
a  sum  of  money,  belonging  to  the  defendant 
had  accnmnlated  in  the  hands  of  the  said 
guardian,  and  on  the  12th  day  of  October, 
1909,  the  said  Alice  Bobbins  conveyed  the 
premises  In  controversy  to  the  defendant  by 
warranty  deed  for  a  consideration  of  $2,- 
000.  On  the  16th  day  of  October,  1909,  the 
plaintiff  and  bis  wife  executed  a  quitclaim 
deed  to  tbe  same  property  to  the  defendant 
for  the  consideration  of  $2,000. 

John  A.  KIdd,  the  guardian  of  defendant 
having  filed  his  petition  in  the  county  court 
of  Nowata  county  asking  permission  of  that 
court  to  purchase  the  land  In  controversy 
for  defendant  out  of  her  funds  in  his  bands 
for  a  consideration  of  $2,000,  on  the  12th 


«3»For  othsr  <muws  see  same  topic  ud  KBT-NUHBBR  in  al\  Key-Nambered  Dlc«sts  anA  ladm 
*aah«u1iis  denUd  Decamlwr  7,  UlS, 
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day  of  October,  1009,  t&e  conrt  made  an  or- 
der granting  the  said  giiardian  permission  to 
purchase  the  said  land  for  defendant  Fol- 
lowing, and  on  the  said  12th  day  of  Octo- 
ber, 1909,  the  said  guardian  filed  a  statement 
with  tlie  court  that  be  had  purchased  the 
land  aa  authorized  for  the  defendant,  and 
on  the  same  day  the  court  entered  an  order 
ratifying  and  confirming  said  purchase. 

Plaintiff  contends  that,  at  the  time  he  ex- 
ecuted the  deed  to  his  mother  and  the  quit- 
claim deed  to  the  defendant,  he  was  a  mi- 
nor, and  further  contended  that  the  war- 
ranty deed  made  by  hla  mother  to  defend- 
ant and  the  quitclaim  deed  made  by  himself 
and  wife  to  defendant  was  a  mortga'ge,  and 
that  the  consideration  of  $2,000  mentioned 
therein  was  a  loan  which  was  to  be  repaid 
and  the  premises  reconveyed  to  him;  while 
defendant  contends  that  at  the  time  he  made 
the  quitclaim  deed  he  had  reached  his  ma- 
jority, and  that  the  conveyance  both  of 
plaintiff  and  Alice  Bobbins  was  an  absolute 
deed,  and  that  the  ^,000  was  not  a  loan, 
but  the  purchase  price  for  said  land. 

The  action,  being  one  In  egtilty,  was  tried 
before  the  court,  who  made  a  finding  of  f&cts 
and  gave  Judgment  for  plaintiff  as  prayed 
for,  holding  that  the  conveyances  last  afore- 
said named  were  equitable  mortgages.  It 
appearing  at  the  trial  that  the  land  in  con- 
troversy had  oil-producing  wells  thereon  and 
that  the  National  Refining  Company  then 
had  on  hand  the  sum  of  $3,135  due  for  roy- 
alties on  oil  received  from  the  land  in  con- 
troversy which  they  were  offering  to  pay 
over  to  the  proper  party  as  the  conrt  might 
direct,  the  court  directed  that  out  of  this 
fund  the  defendant  be  paid  the  sum  of  $2,- 
000,  with  interest  at  10  per  cent  per  annum 
from  October  12,  1009,  and  granted  a  decree 
canceling  the  deeds  in  controversy.  The  de- 
feudant's  motion  for  a  new  trial  having  been 
oTerruled,  he  has  appealed  to  this  court  and 
presents  the  following  assignment  of  error: 

"The  judgment  of  the  court  la  not  supported 
bj  the  evidence  and  la  cmtrary  to  both  the  evt 
dence  and  the  law," 

[1]  1.  The  first  proposition  to  receive  our 
attention  is  the  contention  of  defendant  that 
the  appeal  should  be  dismissed  for  the  rea- 
son that  Alice  Bobbins  has  not  been  made  a 
Iiarty  to  the  appeaL  She  was  made  a  party 
defendant  In  the  lower  court,  and  in  her  an- 
swer alleged  that  the  deed  from  plaintiff  to 
her  was  executed  without  consideration  and 
was  not  Intended  to  pass  the  equitable  estate 
in  and  to  the  premises  Involved,  and  that 
she  took  the  deed  In  her  name  to  hold  the 
propeitr  lu  trust  for  plaintiff,  and  answered 
farther  that  she  claimed  no  right,  title,  nor 
Interest  in  and  to  the  said  premises. 

Tlie  test  as  to  whether  or  not  one  Is  a  nec- 
essary party  to  the  appeal  Is  clearly  laid 
down  in  the  case  of  Gillette  &  Libby  v. 
Mni^iy,  Carrol  ft  Brough  et  aL,  7  Okl.  91, 
64  Pac;  418.    That  caae  holds  that  even 


though  one  be  made  a  party  In  the  trial  court, 
but  if  his  status  becomee  so  fixed  In  the  trial 
conrt  that  no  action  of  the  appellate  court, 
whether  it  be  an  affirmance,  modification,  re- 
versal, or  dismissal  of  the  case  on  appeal, 
can  then  or  thereafter  affect  or  change  the 
status  of  the  party  as  fixed  by  the  trial 
court,  then  he  Is  not  a  necessary  party  on 
appeal. 

Applying  that  test  to  the  status  of  the 
said  Alice  Bobbins,  It  Is  quite  apparent  that 
her  interest  can  be  affected  in  no  way,  no 
matter  what  action  this  court  may  take  on 
this  appeal.  She  sets  out  In  her  answer  that 
she;  holds  the  title  to  the  land  in  controversy 
in  trust  for  the  said  plaintiff,  Henry  Bobbins, 
and  that  she  gave  no  consideration  for  the 
deed  made  to  her,  and  then  states  that  "she 
claims  no  right,  title,  or  interest  in  and  to 
the  premises  in  controversy."  This  aspect 
appearing,  she  has  no  claim  In  the  land  to 
protect,  no  obllgotlon  to  defend,  and  no  con- 
cern In  the  decision  of  this  court  or  the  fur- 
ther action  of  the  trial  court,  should  the 
judgment  of  the  lower  court  be  reversed  and 
remanded.  If  this  appeal  should  be  affirmed, 
then  defendant  would  have  no  (daim  upon 
the  said  Alice  Bobbins  upon  her  warranty, 
because  an  affirmance  would  be  a  judicial 
determination  that  the  deed  was  a  mortgage 
only,  and  therefore  the  defendant  could  hava 
no  grounds  to  urge  a  breach  of  the  warranty, 
and,  if  the  judgment  of  this' court  should  be 
for  the  defendant,  then  the  said  defendant 
would  have  gotten  all  she  claims  she  bar* 
gained  for,  which  was  an  absolute  warranty 
deed,  and,  if  the  case  should  be  reversed  and 
remanded  for  a  new  trial,  these  exact  con- 
ditions would  appear  there  upon  a  retrlaL 
No  matter  what  action  the  lower  court  mlg^t 
take  on  a  retrial,  the  interest  of  the  said 
Alice  Bobbins  could  not  be  affected.  Love 
V.  Cavett,  26  OkL  179^  109  Pac.  BS3;  Zelmami 
T.  Bennett,  89  OkL  S44,  134  Fac  1124;-  8ei- 
bert  V.  First  Nat  Bnk.,  25  OkL  778,  108  Paa 
628:  Sonthem  Pine  Lbr.  Co.  v.  Ward,  16 
OkL  181, 8S  Pad  459 ;  Kansas  Padfic  By.  C(k 
T.  M<Sratney,  10  Kan.  415;  Whitford  t. 
Horn.  18  Kan.  456;  Bnrdk^  on  New  TtMm 
and  Appeals,  1 174 ;  De  Bolt  v.  Farmws*  Ex- 
change Bank.  148  Pac:  830k 

[2]  2.  The  plalnUff  claims  that  the  evi- 
dence measured  by  every  test  prescribed  In 
determining  whetbor  or  not  an  instmment, 
which  shows  upon  its  face  to  be  an  absolute 
deed.  Is  to  be  tacild  aa  an  equitable  mortgage^ 
falls  far  short  and  falls  to  sustain  the  find- 
ings of  Uie  trial  conrt  thereon. 

The  evidence  in  this  case  Is  so  brief  that 
we  set  out  the  same  In  full: 

"Alice  Bobbins,  being  first  duly  sworn,  and 
examined  on  behalf  of  the  plaintiff,  testified 
aa  follows: 

"Direct  eiamlnation  by  Mr.  Humphrey:  9* 
Your  name  is  Alice  Bobbina?  A.  Yea,  sir. 
Q.  Where  do  you  live?  A.  Two  and  three^uar- 
tera  of  a  mile  northeast  of  I>eIawareL  Q.  What 
r^ation  are  yon  to  Heary  BoUnnB?  A.  His 
mother.   Q.  What  ration  are  you  to  the  de* 
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fendttnt,  Cora  VorlsT  A.  Her  mother.  Q.  Do 
yon  recollect  that  some  time  in  December.  1908, 
Henry  made  yon  a  deed  t»  hia  aUotmeiit?  A. 
Vea,  air.  Q.  What  did  yon  pay  him  for  it? 
A.  Notbing  at  alL  Q,  It  appears  that  some 
time  Id  October,  1909,  yon  made  a  deed  to  your 
daughter,  Cora;  is  that  true?  A.  Yes,  sir.  Q. 
Belata  the  circumstances  under  which  tliat  was 
made.  A.'  I  made  the  deed  to  her,  and  Mr.  Eidd 
made  a  deed  for  Henry—  Mr.  Campl>dl:  De- 
fendants object  for  the  reason  that  the  recorda 
of  the  county  court  ot  Nowtta  county  in  the 
matter  of  the  guardianship  ot  Cora  Voris  are 
plead  by  the  defendant  and  admitted  by  the 
plaintiff,  and  that  the  same  are  ctmdusive  and 
binding  upm  the  matter  of  this  transaction  and 
ni)on  all  parties  who  have  personal  knowledge  of 
the  proceedings  in  this  guardianship  matter,  and 
who  participated  In  such  proceedings,  and  that 
the  same  cannot  be  in  any  wise  contradicted  by 
any  testimony  of  any  person  prior  to  the  time 
of  maldng  these  records.  The  Court:  Over- 
ruled. To  which  ruling  of  the  court  defendants 
except.  A.  Well,  Henry  was  needing  some  mon- 
ey, and  he  telephoned  me  to  get  Mr.  Kidd  to 
make  him  a  loan,  or  rather  we  would  make  a 
•ale  of  this  land  giving  Cora  a  deed  with  the 
consideration  that  when  Cora  got  her  amount 
of  money  she  was  to  deed  this  oack  to  Henry, 
and  she  was  always  willing  to  do  bo,  and  before 
she  was  married  she  asked  me  to  go  with  her  to 
l<enupah  and  make  a  written  statement  to  this 
effect,  and  I  asked  her  if  it  would  be  necessary 
and  would  she  rob  her  brothw*  and  she  said, 
*iio.  Mamma;  I  wouldn't.* 

"Croas-examination  by  Mr.  Campbell :  Q. 
The  understanding  was  it  was  to  be  a  sale? 
A.  Yea,  sir;  and  Uter  she  was  to  deed  It  tmck. 
When  she  got  her  snm  of  $2,000  with  good  in- 
terest, she  was  to  deed  it  back.  Q.  You  talked 
it  over  with  Mr.  Kidd?  A.  Yes.  sir.  O.  Were 
you  present  when  the  matter  was  siihmltted  to 
the  county  court?  A.  No,  sir.  Q.  Where  were 
you  when  you  msde  the  deed?  A.  In  Nowata. 
Q.  Who  did  yon  go  to  to  make  the  deed?  A. 
I  don't  remember.  I  think  Mr.  Humphrey,  but 
he  doesn't  remember.  Q.  Mr.  Kidd  was  doing 
some  woric  down  in  this  guardianship  matter  at 
the  same  time?  A.  I  don't  know.  Q.  How  long 
were  you  in  the  office?  A.  I  can^t  say.  Q. 
Give  your  idea.  A.  I  can't  give  a  definite  idea. 
Q.  Did  you  sign  any  more  than  the  one  paper? 
A.  No,  I  don't  think  I  did.  Q.  Did  Mr.  Kidd 
sign  any  papers  in  your  presence  there?  A.  I 
can't  say  for  sure.  Q.  Was  Henry  present?  A. 
No,  sir.  Q.  Where  did  he  sign  it?  A.  At 
Lpnapah.  Q.  Were  yoa  present  when  he  signed 
the  quitclaim  deed?  A  No,  sir.  Q.  Did  his 
wife  siRu  it?    A.  Yes,  sir.    Q.  Where  was  he 

{>aid  the  $2,000?  A  The  money  was  deposited 
a  his  bank.  Q.  You  never  got  anything?  A. 
No,  sir:  I  didn't  Why  did  I  need  to  htive  It? 
Q.  When  he  signed  and  when  this  money  was 
deposited  In  his  credit,  was  that  before  or  after 
you  came  to  Nowata?  A.  It  was  afterwards. 
O-  .Tnst  afterwards,  wasn't  it?  A.  Yes,  sir.  Q. 
Well.  Cora  is  not  on  friendly  terms  with  the 
femUy?  A.  Well,  I  spent  Sunday  evening  with 
Cora.  Q.  Your  family  is  not  very  friendly  with 
her  husband?  A.  They  would  be  if  he  would  let 
them.  Q.  Isn't  there  considerable  hard  feeling 
between  your  family  and  Cora's  basbaod?  A. 
There  is  now.  His  little  child  come  to  me —  Q. 
This  trouble  didn't  arise  until  after  Cora's  mar- 
riage? A.  Not  until  he  got  mad  with  the  fam- 
ily. I  dont  know  why  he  got  mad,  and  what 
he  got  mad  at  Henry  for  no  one  knows. 

"Redirect  examination  by  Mr.  Humphrey :  Q. 
The  deed  which  you  made  on  October  12, 1909, 
appears  to  bare  bera  adknowleriged  before  W.  J. 
Campbell,  notary  poblie?  Mr.  Gaiopbell:  And 
W.  J.  Campbell  was  called  into  Humphrey's 
office.  Q.  Do  you  recollect  anything  about  be- 
ing before  him?  A.  It  seems  to  me,  Mr.  Hnm- 
pbrey.  idnce  you  mmtion  it,  that  I  did ;  I  went 
up  th»«b  All  I  ask  is  justice  to  mj  tw9  ebil- 
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dren.   I  don't  know  why  Gamer  Vorls  ought 

to  rob  my  boy. 
"Witness  excused. 

"Henry  Bobbins,  the  plaintiff,  being  first  dulr 
sworn  and  examined  in  hia  own  behalf,  testified 
as  follows: 

"By  Mr.  Humphrey:  Q.  Yonr  name  Is  Henry 
Bobbins?  A.  Tea,  sir.  Q.  And  Alice  Bobbins 
is.  your  mothw?  A.  Yes,  lAr.  Q.  What  rela- 
tion are  you  to  Cora  Voris,  n€e  Bobbins?  A. 
Sister.  Q.  Henry,  tiie  records  show  that  on 
December  30,  1008»  yoa  made  your  mother  a 
deed  for  yoor  allotment.  What  did  yon  get 
out  of  it?  A.  Nothing.  Q.  Now,  It  appears 
that  in  October,  1909,  you  and  jour  mother  bad 
a  transaction  with  Cora  Bobbins,  through  h«r 
guardian,  John  Kidd.  Tell  the  court  what  you 
know  about  tbaL  Mr.  Campbell:  We  object 
for  the  reasons  stated  on  the  testimony  of  other 
witness.  The  Court:  Overruled.  To  which 
rulinir  of  the  court  defendants  except  A.  I 
called  Mamma  over  the  'phone  from  Coffeyville 
and  asked  her  if  she  would  get  Mr.  Kidd  to 
loan  me  f 2,000.  Mr.  Chase :  We  object  to  the 
conversation  between  him  and  her.  The  Court: 
Overraled.  To  whidi  ruling  of  the  court  de* 
fendanta  except  A.  I  asked  her  to  see  Mr. 
Kidd  and  see  if  he  would  loan  me  $2,000  of 
Cora's  money,  and  he  did.  Q.  The  records  show 
you  made  a  quitclaim  dead?  A  I  •  did.  Q. 
What  did  you  make  it  for?  A.  To  get  the  mon- 
ey. Q.  Where  did  you  make  it?  A.  I  signed  it 
at  Ijenapah.  Q.  What  was  said  about  tnis  be- 
ing a  sale  at— give  the  court  what  yoa  under- 
stood about  It  at  the  time  yoo  had  this  trans- 
action. Mr.  Chase :  Object  Let  him  tell  what 
was  said.  The  Court:  Overruled.  To  which 
ruling  of  the  court  defendants  except  Q.  Tell 
all  at>out  it  Henry.  A.  Well,  they  drawed  np 
some  papers  and  asked  me  to  sign  them,  and 
I  signed  them,  and  in  a  few  daya  I  got  tb« 
ironey,  and  it  was  my  understanding  the  deed 
was  to  act  as  a  mortgage. 

"Cross-examination  by  Mr.  Chase:  Q.  TeU 
what  was  said,  what  did  you  taa  to  Kidd,  and 
what  did  he  say  to  you?  A.  He  asked  me  to 
sign  that  paper,  and  he  would  pay  the  money. 
Q.  He  asked  you  to  sign  a  deed,  and  he  would 
pay  you  the  mmey?  A.  I  was  under  the  im- 
pression  it  was  a  mortgage.  Q.  Be  asked  yoa 
to  sign  the  deed  and  he  would  give  yon  the 
woney?  A.  He  asked  me  to  sign  the  paper.  Q. 
When  was  this  monc^  to  be  paid  back?  A. 
Whenever  the  royall?  paid  It  with  interest  Q. 
And  if  royalty  never  run  It  It  was  never  to  be 
paid  back?  A.  She  was  to  hold  the  land  as 
security.  Q.  What  did  Kidd  say  to  yoo?  A. 
Nothing,  only  what  I  told  you.  He  told  me  to 
sign  the  paper  and  he  would  ^ve  me  the  money. 
Q.  Now,  what  else?  A.  In  a  few  days  I  got 
the  money.  Q.  Yon  signed  it,  and  that's  all  that 
was  said?  A.  All  I  remonber  that  was  said. 

"Witness  excused." 

Tb»  foregoing  was  all  of  the  oral  testlmoiiy 
offered  at  the  trial,  and  the  only  documenta- 
ry evidence  Introduced  were  a  copy  of  the 
Cherokee  Enrollment  record  of  Henry  Bob- 
bins, the  iflalntltr,  and  copies  of  the  records 
of  the  connty  court  in  regard  to  tbe  purchase 
of  ttie  land  in  omtroversy,  by  John  A.  Kidd, 
as  guardian  for  the  defendant,  and  copies  of 
the  deeds  In  controversy. 

John  A.  EIdd,  guardian,  filed  an  appllca- 
tlm  with  tbe  county  court  to  purchase  the 
land  In  controversy  for  his  ward,  the  defend- 
antr  and,  being  duly  so  authorized  by  tbe 
court,  took  the  deeds  In  controversy  and  paid 
over  the  said  $2,000  to  the  plaintiff.  Th* 
court's  order  was  to  "purchase"  the  land  In 
controversy,  and  afterwards  confirmed  tbe 
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action  of  the  guardian  In  so  doing.  Plain- 
tiff's contention  thereon  Is  set  out  In  his  lan- 
guage as  follows: 

*?he  judgment  Is  contrary  to  both  the  law 
and  the  evidence  because  thu  action  Is  an  at- 
tempt to  impeach  the  proceedings,  records,  and 
jadgment  of  another  court  of  record  in  a  matter 
over  which  it  had  jurisdiction,  in  a  collateral 
way,  and  that  the  records  of  the  count;  court, 
pleaded  by  plaintiff  in  error,  preclude  the  de- 
fendant in  error  from  the  relief  he  seeks,  so  long 
ma  those  records  and  the  judgmrat  contained 
thexeln  are  unreTersed  and  not  set  aslde^ 
*  *  *  This  action  is  an  effort  to  avoid  the 
force  and  effect  of  the  proceeding  and  jadgment 
in  the  count?  court  by  obtaining  another  and 
Independent  judgment  which  will  destroy  the 
effect  of  the  Jadgment  in  the  eonntjr  eoart,  and 
thereftHV  a  collateral  attudc  npm  the  former 
Judgment.  •  • 

Plaintiff  dtes  the  toUowInv  aathoiltleB  In 
support  of  his  contention :  Woener  on  Guard- 
ianship. S  64;  In  the  Elstate  of  Decker,  37 
Misc.  Hep.  63T»  76  N.  Z.  Snpp.  S16;  Schmidt 
T.  Shaver,  196  nL  106.  68  N.  E.  65S.  89  Am. 
St  Bep.  250,  and  the  anthoriUeB  there  col- 
lated. 

We  quote  with  approrm  tbe  argument  sub- 
mitted in  bis  brief  by  defendant  in  opposition 
to  the  foregoii^  oiKitaitI<nt  of  plaintiff,  and 
we  think  the  same  successfully  answers  every 
point  raised  by  plalntifr : 

"These  decisions  (cited  by  plaintiff)  all  dis- 
cuss matters  arising  out  of  prooate  proceedinra, 
■nd  in  each  instance  the  court  will  and  that  the 
matter  under  consideration  is  a  sale  authorized 
by  the  probate  court.  This  Is  a  different  matter 
from  a  purchase  permitted  and  approved  by  the 
probate  court.  The  title  to  premises  sold  In 
rrobate  proceedings  depends  upon  the  validity  of 
the  proceedings,  whereas,  a  title  purchased  by 
a  mmor,  though  under  a  guardian  in  probate, 
in  no  way  depends  upon  any  proceedinin  wbat- 
ev«T,  but,  on  the  other  hand,  depends  solely 
upon  the  capacity  of  the  grantor  selling  to  sudi 
minor. 

"An  unauthorized  purchase  by  a  guardian  for 
his  ward  would,  no  doubt,  divest  the  vendor  of 
title,  and  for  the  time  being  vest  title  in  the 
ward,  and  thereafter,  if  the  probate  court  re- 
fised  to  ratify  the  en>endtture  and  the  guardian 
had  to  stand  tiie  purchase  price,  the  ward  would, 
as  a  matter  of  law,  bec(Hoe  a  trustee  of  the 
I^^al  title  for  his  guardian,  but  the  ordinal  ven- 
dor by  acceptance  of  the  purchase  price  and  the 
execDtiMi  of  the  deed  would  be  diTested  of  bis 
tlUew 

"It  seems  therefore  that,  since  Alice  RobMns 
eonld  have  made  a  ccmveyance  to  Cora  Bobbins 
either  with  or  without  the  sanction  of  the  coun- 
ty court,  the  proceedings,  in  no  way  affected  the 
rights  of  Henry  Bobbins.  The  land  of  Henry 
Bobtdns,  as  heretofore  stated,  was  not  a  part  of 
tie  estate  under  euardiausbip,  and  therefore  not 
under  the  jurisdiction  of  the  probate  court ;  and 
hence  in  a  proceeding  wholly  between  Alice 
BobMns  and  John  A.  Kidd,  guardian,  so  far  as 
the  probate  records  show,  there  Is  nothing  to 
bind  Henry  Bobbins  so  as  to  preclude  him  from 
asserting  the  true  character  of  the  tranpactlon 
between  himself  and  John  A.  Eidd,  guardian. 

"There  was  no  probate  proceedings  involving 
Uie  immediate  acts  between  Henry  Bobbins  and 
7ohn  A.  Kidd,  guardian.  Henry  Bobbins  was 
dealt  with  aa  the  theory  that  he  was  sni  Juris, 
and  that  the  court  had  nothing  to  do  wUh  his 
end  of  the  ^nsaction,  and  as  a  matter  Ot  law 
we  sssert  that  this  is  true,  and  that  the  pro- 
bate court  had  nebbing  to  do  at  the  time,  and 
now  has  nothing  to  do,  with  the  transacQon. 

'^e  matter  of  approving  or  disapproving  a 
sale  liy  SB  *  *  *  .adult  to  a  minw  is  wholly 


extrajudicial  as  to  the  vendor,  and  ts  effective 
only  as  a  matter  of  supernsion  and  accounting 
among  the  guardian,  tbe  ward  and  the  court," 

[3]  S.  The  trial  court  made  the  following 
finding  of  fact: 

"That  on  October  l^L  1900,  when  Alice  Bob* 
bins  conveyed  the  land  in  controversy,  to  her 
daughter,  Cora  Bobbins,  the  conveyance  was 
n^ade  by  her  in  order  to  secure  a  loan  to  be  ad- 
vanced by  Cora  Bobbins,  now  Cora  Voris,  to 
Henry  Bobbins,  and  that  said  conveyance,  and 
also  the  quitclaim  deed  made  by  Henry  Bobbins, 
operated  only  as  a  mortgage  for  the  security  of 
the  (2,000  borrowed  m  October  12,  1900.** 

Plaintiff  contends  that  the  evidence  does 
not  support  this  finding.  This  being  an  equi- 
table actl<m,  the  finding  of  tbe  lower  court 
should  be  sustained  unless  it  appears  that 
bis  finding  is  clearly  against  the  weight  of 
the  evidence.  Schoclc  v.  Fish,  144  Pac.  584 ; 
Tucker  t.  Thraves,  140  Pac.  784.  While  in 
equity  actions  the  appellate  court  should 
weigh  the  evidence,  yet  it  should  still  be 
guided  by  tbe  conclusion  of  the  trial  court, 
unless  It  be  manifest  that  the  trial  court 
reached  the  wrong  conclusion. 

The  findings  of  the  trial  court  should  bo 
strongly  persuasive,  and  should  not  be  set 
aside  unless  this  court  can  say.  In  equity  and 
good  conscience,  that  the  exclusion  reached, 
by  the  trial  court  is  clearly  against  the 
w^ght  of  tbe  evidence. 

Not  only  must  we  say  that  the  finding 
aforesaid  Is  not  clearly  against  the  weight  of 
the  evidence,  but  the  only  evidence  we  have 
In  tbe  case  which  was  given  by  the  plaintiff 
and  his  mother  was  to  the  effect  that  the 
conveyances  to  the  defendant  were  Intended 
as  a  mortgage.  No  attempt  was  made  to  de- 
ny or  explain  this  testimony,  and  it  stands 
nncontroverted.  Mr.  Kidd,  the  guardian,  Is 
one  person  who  knew  whether  or  not  many 
of  the  statements  mado  by  pdalntiff  and  his 
mother  were  tiuc;  and  he  was  not  produced 
as  a  witness  to  deny  these  statements,  nor  is 
his  absence  explained. 

Of  course,  It  Is  manifest  that  the  d^end- 
ant  herself  could  know  but  little  about  the 
main  transaction,  as  she  was  a  minor  at  that 
time,  and  tbe  business  transacted  by  her 
guardian ;  hence  her  failure  to  testify  should 
not  be  taken  against  her  except  In  one  in- 
stance. Her  mother  testified  that,  before 
the  defendant  was  married,  she  was  always 
willing  to  deed  the  land  bade  to  plaintiff 
when  she  got  the  anunint  of  money  due  her 
by  plaintiff,  and  that  sh^  the  defendant,  be- 
fore she  was  married,  asked  her,  the  witness, 
to  go  with  defendant  to  L^pah  that  she 
might  make  a  written  statenmt  to  that  ef- 
fect. These  statements  vrere  damaging  and 
went  a  long  ways  to  i^ve  plaintiff's  case, 
and,  If  they  were  not  true,  defendant  was 
fully  cognizant  of  that  fact,'  and  had  no 
right  to  remain  sUoit  in  tbe  tece  of  such 
tes^mony  brot^^t  home  to  her,  and  now  be 
heard  to  say  on  appeal  to  the  effect  that  the 
testimony  of  her  mother  was  untrue  (m  that 
point  As  far  as  the  record  shows  in  this 
casOk  the  motha  of  these  two  litigants  ap- 
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pears  as  an  unbiased  witness.  If  sbe  has 
aD7  Interest  in  the  results  of  the  trial,  the 
evidence  does  not  disclose  It,  and,  until 
something  has  been  developed  to  discredit  her 
testimony,  it  should  be  given  weight  and  ef- 
fect In  the  absence  of  great  prejudice  or 
interest,  neither  of  which  Is  apparent  in  this 
case,  this  court  cannot  believe  that  any  moth- 
er would  deliberately  give  false  testimony 
against  her  daughter,  and  we  are  disposed  to 
here  accept  the  testimony  of  Mrs.  Bobbins  at 
full  face  value. 

[4]  4.  The  only  serious  question  we  meet 
in  this  case  Is,  accepting  plaintiffs  testimony 
as  true,  will  the  facts  as  therein  disclosed 
justify  the  court  in  reaching  a  conclusion 
that  the  decfd  was  in  fact  an  equitable  mcnrt- 
gage. 

It  is  difficult  to  lay  dovni  an  arttltrary  legal 
test  and  say  that  in  every  Instance  this  shall 
be  the  gauge  whether  or  not  an  Instrument, 
showing  on  its  face  to  be  a  deed,  shall  be 
declared  to  be  such  In  fact  or  an  equitable 
mortgage  only.  Further,  even  though  the 
proper  legal  test  be  conceded,  when  we  come 
to  apply  this  test  to  a  given  state  of  tacts,  we 
are  confronted  with  even  a  more  difflcalt  and 
complex  legal  problem. 

The  case  of  WMseham  Hocker  «t  al.,  7 
Okl.  250, 54  Pac.  464.  says  that  the  intention 
of  the  parties  Shall  be  the  gulcUng  rule  and 
the  Infallible  test,  using  therein  the  following 
language: 

"Whether  a  transaction  evidenced  by  an  abso- 
lute conveTance  will  be  held  to  be  a  sale  or  only 
a  mortgage  must  be  determined  by  a  coDSidera- 
tion  of  the  peculiar  drcomstaDces  of  each  case. 
The  form  <n  the  ctmveyance  is  not  coQclusive. 
The  intention  of  the  ^rties  Is  the  only  true 
end  infallible  test  This  Intention  Is  to  be 
gathered  from  the  dnnimstances  attending  the 
trimsaction  and  the  conduct  of  the  parties,  as 
well  as  from  the  face  of  the  written  contract" 

In  the  case  of  Worley  r.  Carter  et  al.,  30 
Okl.  642.  121  Pac.  669,  we  find  the  same  hold- 
ing as  follows: 

"The  real  intention  of  the  parties,  either  as 
shown  npon  the  face  of  the  writing,  or  as  dis- 
closed 1^  extrinde  evidence,  must  govern  In 
eonltr.** 

Having  shown  that  the  real  intention  of 
the  parties  must  control.  In  the  natural  se- 
quence follows  the  question:  In  what  way 
shall  we  arrive  at  their  real  Intention,  and 
what  test  shall  be  npplled  In  coming  to  a 
dcQnlte  conclusion  thereon? 

In  the  well-coDsldered  and  exhaustive  case 
of  Worley  v.  Carter  et  al.,  supra,  which  was 
upon  the  exact  point  now  under  considera- 
tion, there  was  quoted  with  approval  from 
the  case  of  HcNamara  t.  Culver,  22  Kan. 
668,  as  follows: 

'"The  test  is  the  eslstence  or  nonexistence  of 
a  debt  And  equity  looks  behind  the  form  to 
the  fact  If  the  transaction  was  intended  as  a 
loan,  if  there  remains  a  debt  for.  which  the  con- 
veyance is  only  a  security,  and  the  collection  of 
which  may  be  enforced  independent  of  the  se- 
curity,  equity  will  h<dd  it  a  mortgage,  no  mat- 
ter whetlier  the  transaction  ia  evidenced  by  one 
or  two  instruments.** 


In  the  case  of  Rushton  McIIlvene,  88 
Ark.  299, 114  S.  W.  709,  is  laid  down  the  fol- 
lowing: 

'^he  sure  test  and  the  essential  requisite  are 
the  continued  existence  of  a  debt  If  there  is 
no  Indebtedness,  the  conveyance  cannot  t>e  a 
mortgage.  If  there  is  a  debt  exlBtiag,  and  the 
conveyance  whs  intended  to  secure  its  payment 
equity  will  regard  and  treat  the  absolute  deed 
as  a  mortnge."  l^brlque  t>  Mining  Go.,  69 
Kan.  788,77  Pac.  684. 

That  is  the  accepted  test  in  this  state,  that 
in  order  to  find  a  deed  to  be  an  equitaUe  mort^ 
gage  there  most  exist  a  debt  which  must  be 
pOTsonal  In  its  nature  and  mtorceable  against 
the  peraon  lndq>endent  of  the  security.  Do 
the  facts  in  this  case  warrant  the  oouclnsion 
that  the  plaintiff  owed  the  defendant  the 
sum  of  12,000  for  borrowed  money  whldi  de- 
fendant could  have  enforced  in  a  personal 
action?  Undoubtedly  yes,  U  the  plaintiff  and 
bis  mother  would  give  the  same  testimony  at 
such  a  hearing  as  testified  to  at  this  trial, 
which  we  must  assume  they  would  do. 

Plaintiff  testified  that  the  defendant  was 
to  get  iQtereat  on  the  loan.  It  is  true  be  does 
not  say  what  the  rate  of  Interest  should  be^ 
and  it  is  very  probable  that  no  rate  was 
agreed  on.  It  must  be  understood  that  this 
was  a  transaction  within  the  family,  and  tt 
ia  well  known  that  quite  often,  in  tact  too 
often,  members  of  a  family  in  their  negotia- 
tions with  each  other  do  not  have  those 
definite  and  certain  agreements  about  every 
detail  of  the  transaction  to  be  expected  In 
dealing  with  strangers,  and  in  arriving  at  a 
dedsiou  In  this  case  it  has  been  given  weight 
that  this  transaction  was  between  Immediate 
members  of  the  family,  and  practically  Idp 
experienced  children. 

The  evidence  in  this  case  going  to  show  the 
value  of  the  property  in  controversy  is  re- 
markable for  its  absence;  It  is  one  of  the 
strongest  Indicia  of  the  transaction,  whether 
the  amount  of  money  obtained  Is  out  of  pro- 
portion to  the  value  of  the  property  or  more 
nearly  of  the  same  pn^rtlon.  But  there  are 
facts  appearing  in  the  record  which  warrant 
the  court  in  arriving  at  a  conclusion  that  the 
land  in  controversy  was  very  valuable  at  the 
time  of  the  conveyance. 

It  is  shown  that  the  land  was  in  the  Dela- 
ware oil  field  and  had  fotir  producing  oil 
wells  on  It  at  the  very  time  of  the  convey- 
ance, and  Its  value  is  further  shown  by  the 
fact  that,  within  a  short  time,  an  oU  company 
held  In  Its  hands  the  sum  of  ^,135  due  for 
royalties  for  oil  produced  from  the  land  In 
controversy,  and  It  Is' inferable  from  the  evi- 
dence tliat  the  defendant  or  her  guardian  had 
also  been  paid  some  sum,  which  Is  not  dis- 
closed by  the  evidence,  for  royalties  on  tjU 
from  the  same  land. 

It  is  a  well-known  and  currently  accepted 
tact  that  oil-producing  lands  are  valuable, 
and  land  lying  in  proven  fields,  as  this  land 
lay  at  the  time  of  the  conveyance,  even 
though  undeveloped,  has  great  value,  al' 
though  quite  often  more  imaginary  than  r«iL 
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From  these  facts  we  mast  conclude  tbat  tbe 
sum  of  $2,000  at  the  time  of  the  tranafer 
was  a  mere  pittance  of  the  actual  salable 
Talne  of  the  land  in  controTersy,  and  so  en- 
tlr^y  out  of  proportion  that  we  mast  glTe 
tbat  foct  great  weight  here. 

It  Is  true  that  the  evidence  shows  that 
the  defMidant  was  given  possession  of  the 
land  in  controversy,  and  tills  fact  Is  eutltled 
to  be  given  welglit  In  favor  of  defendant; 
bot  the  giving  of  possession  Is  not  one  of  the 
oontrolUng  indicia  and  not  an  infallible  test 
in  cases  like  the  one  under  consideration. 
Clark  y.  Woodruff,  00  Mich.  83,  61  K  W. 
S57.  Th6  same  principle  will  apply  to  de- 
fendant's contention  that  the  comi>etent  evi- 
dence does  not  show  any  application  or 
negotiation  for  a  loan,  preceding  or  during 
the  transaction.  As  said  before,  there  is  but 
<Hie  infallible  test  In  stich  cases,  and  tbat  Is 
the  existence  or  ntmadstence  of  a  debt  en- 
forceable as  a  personal  obligation  after  the 
conveyance  Is  made.  While  there  are  many 
other  facts,  the  existence  or  nonexistence  of 
which  are  ^titled  to  consideration,  none  are 
contnriling  except  the  one  above  mentioned. 

For  the  reasons  given,  w«  veeoaa^m&  that 
the  Jndgment  be  affirmed. 

PBBOUBIAM.  Adopted  In  wholSb 


{4S  OU.  S65> 

UUSEOOSB  BLBCTRIO  TRAOTION  C30.  v. 

COX.   (No.  6788.) 
(Snpreme  Ooort  of  Oklahoma.  Nor.  16, 1916.) 

(BylialUM  (y  fJhe  CourtJ 

1.  Appeai,  and  Eebob  «=3l068— Masisb  ano 
Sbkvant  «=>284  —  Habu less  Ebbob  — In- 
STBtrcixoifS  —  Injobt  to  Bebvant  —  Exist- 
MKcm  or  BsLATioHBHip— Qokbhon  roB 
Jdkt. 

Record  «umined,  and  heJd:  (1)  Tbat  the 
evidence  adduced  at  tbe  trial  was  sufficient  to 
raise  a  question  for  the  jury  as  to  whether  the 
x«latioB  of  niaster  and  servant  existed  brtween 
tbe  phdntiff  and  defendant;  (2)  that  the  tn- 
atructions  given  by  the  trial  cohrt  state  the 
propOHldons  of  law  necessary  to  submit  to  the 
Jury  with  substantial  fullness  and  accuracy; 
<3>  that  tbe  statements  of  counsel  objected  to 
are  unobjectionable;  (4)  after  an  examination 
of  tbe  entire  record,  it  does  not  appear  that  the 
errors  complained  of  have  probably  resulted  in 
a  miscarriage  of  justice,  or  constitute  a  substan- 
tial violation  of  a  constitntitmal  or  statutory 
right. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  CenL  Dig.  H  422S-4228.  4230;  Dec.  Dig. 
«=9l068i  Master  and  Servant,  Cent  Dig.  M 
lOOO-lOOO,  1092-1132;  Dec  Dig.  «=9284.] 

2.  Apfkai.  Ann  EKbob  «=s»1060— Habuless 
Ebbob— Stateioent  or  Counsel. 

Section  6005,  Bev.  Laws  Okl.  1910.  pro- 
Tides:  "No  judgment  shall  be  set  aside  or  new 
trial  granted  by  any  appellate  court  of  this 
state  la  any  ease,  clvlJ  or  criminal,  on  tbe 
gronad  of  misdirectiDn  of  tbe  Jury  or  the  Im- 
proper admission  or  rejection  of  evidence,  or  as 
to  error  in  any  matter  of  pleading  or  procedure, 
unless,  in  the  opinion  of  the  coart  to  which  an- 
pUcatitm  is  made,  after  an  examination  of  the 
entire  record,  it  appears  tiut  tbe  error  com- 
plained of  has  proDaMy  resulted  in  a  miscar- 


riage of  Justice,  or  constitutes  a  substantial  vi- 
olation of  a  constitutional  or  statutory  right" 
_[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bmr,  Gent  Dig.  |  4188;  Dee.  Dig.  «s»i060.} 

Brror  ^m  Superior  Court,  Hnskogeft 
Connty ;  Farrar  I/.  McCain.  Judge. 

Action  by  Porter  K.  Cox  against  the  Mus- 
kogee Blectrlc  Traction  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

B.  B.  BIakeiK7  and  J.  H.  Hazey,  Jr.,  both 
of  Hnskogee,  for  plaintiff  in  error.  Owen  ft 
Stoaie  and  Guy  F.  Nelsm,  all  of  Knskogee. 
tor  del «idant  In  error. 


KANE,  O.  J.  This  was  an  action  for  dam- 
ages for  personal  Injuries,  commenced  by  the 
defendant  In  error,  plaintiff  below,  against 
tbe  plaintiff  In  error,  defendant  below.  Her» 
after,  for  convenience,  the  parties  will  be 
designated  "plaintiff"  and  **defendant"  re- 
spectively, as  they  appeared  In  the  trial  court 

The  petition  alleges  In  effect  that  the  plain- 
tiff was  employed  by  the  defendant  as  a  line- 
man at  the  time  he  was  injured ;  that  said 
injury  was  caused  by  the  negligence  of  said 
defendant  at  a  time  when  said  plaintiff  was 
engaged  In  tbe  performance  of  his  duties  as 
lineman  npon  what  is  known  as  its  MonUcello 
line.  Tbe  answer  of  the  defendant  consisted 
(1)  of  a  general  denial ;  (2)  a  spedflc  denial 
that  It  owned,  operated,  and  controlled  the 
line  In  question;  (3)  a  specldc  denial  that  it 
was  gnilty  of  any  negligence;  (4)  a  plea  of 
assumed  risk;  and  (5)  contributory  negU- 
genc&  Upon  trial  to  a  jury  there  was  a  ver. 
diet  for  the  plaintiff  In  the  sum  of  $800,  upon 
which  Judgment  was  duly  entered,  to  reverse 
which  this  proceeding  In  error  was  com- 
menced. 

Whilst  there  are  a  great  many  assignments 
of  error,  they  all  have  been  argued  by  counsel 
for  defendant  In  their  brief  under  six  sub- 
heads, which,  for  tbe  purpose  of  this  opinion, 
may  be  further  summarized  as  follows:  (1> 
Error  of  the  court  In  refusing  to  give  a  per- 
emptory Instruction  for  defendant ;  (2)  error 
of  tbe  court  in  giving  certain  instmctions  up- 
on its  own  motion,  and  In  refusing  to  give 
certain  Instructions  upon  the  request  of  the 
defendant;  (3)  error  In  overruling  defend- 
ant's objection  to  certain  statements  made  by 
counsel  for  plaintiff  In  his  argument  to  the 
Jury. 

[1]  Tbe  first  assignment  of  error  is  baaed 
upon  the  assumption  that  the  evidence  adduc- 
ed at  the  trial  Is  not  sufficient  to  show  that 
the  relation  of  master  and  servant  existed 
between  plaintiff  and  defendant  at  the  time 
the  Injury  occurred.  The  defense  upon  the 
merits  revolves  around  this  question:  It 
seems  that  a  Mr.  Ixmg,  who  employed  the 
plaintiff  as  a  lineman,  was  manager  of  tbe 
defendant  company  and  of  the  partnership 
known  as  the  "Ft  Gibson  Syndicate";  that 
the  latter  company  had  separate  contracts 
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with  Uie  People's  E2ectrlc  EaUway  Company 
and  the  defendant  company  to  construct  for 
each  certain  lines  of  street  railroad  In  the 
of  Muskogee.  The  contention  on  the 
part  of  the  defendant  was  that  Mr.  Long  ,in 
his  capacity  of  manager  of  the  Ft.  Gibson 
Syndicate  employed  plaintiff  as  a  lineman 
for  that  concern,  and  that  at  the  time  of  the 
Injury  he  was  its  servant,  and  not  the  serr- 
ant  of  the  defendant  company.  The  evidence 
upon  this  question,  as  disclosed  by  the  reo 
ord,  Is  quite  volnmlnous  and  considerably 
Involved,  and  no  osefol  purpose  can  be  sub- 
served by  setting  It  out  at  length  in  this  opin- 
ion. We  therefore  deem  it  sufficient  to  cfay 
on  this  point  that  after  a  very  careful  scru- 
tiny of  the  evidence,  we  are  satisfied  that  it 
was  sufficient  to  raise  a  question  for  the  jury 
as  to  whether  the  relation  of  master  and 
servant  existed  between  tiie  plaintiff  and  de- 
fendant Having  readied  this  conclusion.  It 
follows  that  the  trial  court  did  not  err  In 
overruling  the  defendant's  motion  for  a  per- 
emptor7  Instmction.  Tb»  jury  having  decid- 
ed the  cause  npon  Its  merits  in  favor  of  the 
plaintiff,  little  remains  to  be  said  upon  tb» 
csslgnmoits  of  error  relating  to  the  action  of 
the  oourt  In  giving  and  In  refu^ng  to  give  the 
Indtractlinis  complained  of.  The  instructions 
given  by  the  eoiurt  se^  to  cover  with  snb- 
rtaiitlal  fiUineoi  and  accnracy  all  the  propo- 
sitions of  law  which  the  nature  of  the  case 
required.  Moreover,  the  evidence  disclosed 
that  the  plaintiff  was  quite  seriously  Injured 
and,  liability  being  established,  there  can  be 
no  doubt  that  the  amount  of  recovery  allow- 
ed by  the  Jvry,  to  wit,  the  sum  of  $800,  was 
not  in  auy  degree  excessive. 

[^1  SeeUon  600S,  Ber.  Laws  OkL  1910^  pro- 
Tides: 

"No  Judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state  In 
any  case,  civil  or  criminaL  on  the  groond  of  mis- 
dlrsetion  of  the  jury  or  the  ictpzoper  admlaidon 
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or  rejection  of  evidence,  or  as  to  error  in  any 
matter  of  pleading  or  procedure,  unless,  in  the 
opiniCHi  of  the  coart  to  which  application  is 
made,  after  an  examinatioD  of  the  entire  rec- 
ord, it  appears  that  the  error  complained  of  has 
probably  resulted  in  a  miscarriage  of  josticef  or 
conatitutea  a  substantial  violatloda  of  a  constitu- 
tional or  statutory  right"  Mullen  v.  Thaxtou, 
24  OkL  643.  104  Pac.  359. 

The  final  assignment  of  error  is  presented 
by  counsel  for  defendant  In  error  in  their 
brief  as  follows: 

"Mr.  Owen  read  instruction  No.  15  and  said: 
The  court  baa  told  you  in  InstructiOD  No.  2 
that  (reading)  ;  "It  was  the  duty  of  the  de- 
fendant to  use  ordinary  care  and  prudence  in 
fumiabing  to  the  plaintiff  at  or  before  the  in- 
jury complained  of  a  reasonably  safe  place 
and  reasonably  safe  surroundings  In  which  to 
work  and  use  reasonable  care  to  maintain  and 
keep  such  place  and  surronndings  in  a  reason- 
able condition."  *  Ccmtinulng  he  says:  'In- 
struction No.  15  required  plaintiff  to  ascertain 
whether  the  trolley  wire  was  attached  to  the 
arm,  but  not  whether  the  arm  was  attached  to 
the  posta  The  court  tells  you  in  instnicticm 
No.  2  that  it  was  the  duty  of  the  defendant  to 
furnish  a  safe  place  to  work  with  safe  sur- 
roundings, and  Instruction  No,  IB  only  required 
him  to  see  that  the  wire  was  attached  to  the 
arm  end  did  not  require  him  to  see  that  his  sur- 
roundings were  safe  or  that  the  arm  holding  the 
wire  was  safe.' 

"Mr.  Blakeney:  Defendant  objects  to  this 
argument  as  a  mlsstatemoit  of  the  law  ud 
these  instructions,  and  requests  the  court  to  in- 
struct the  jury  to  disregard  same. 

"The  Court:  Overruled. 

"Mr.  Blakeney:    Defendant  excepts.** 

We  see  nothing  objectionable  In  the  state- 
ment of  counsel  objected  to.  Viewing  the 
case  as  a  whol^  we  are  not  preiMxed  to  saj- 
chat  the  errors  complained  of  have  pnAablj 
resulted  In  a  miscarriage  of  justice  or  con- 
stitute a  substantial  violation  of  a  oonatita- 
tlonal  or  statntory  ri^it 

Finding  no  reversible  error  in  the  record, 
the  judgment  ot  the  court  below  Is  affirmed. 
All  the  Justices  concuj^ 
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<49  Okl.  4K) 

BTBRS  T.  SHABP.    CNo.  4752.)* 

(Snpreme  Oonrt  of  Oklahoma.   Oct  12,  1915.) 

(SyUabua  by  the  Court. 

BrxDiTNoi:  4=»26&— Admission  m  Pixadiko 
—Eftect—Bxpzavir— Possession. 

Where,  in  an  action  of  replerln,  plaintiff 
proved  a  prima  fade  case  in  all  respects  except 
to  prove  possession  of  the  property  In  defend- 
ant at  the  commencement  of  the  action,  and 
which,  In  his  answer,  he  admitted  as  an  agent 
of  another  and  where  defendant  proved,  without 
objection,  that,  prior  to  the  commencement  of 
the  suit,  he  had  come  into  possession  thereof  un- 
der color  of  right  and  had  sold  the  same  and 
was  not  in  possession  at  the  time  of  the  com- 
mencement of  the  suit,  held,  that  his  answer 
was  amended  so  as  to  conform  to  the  proof  and 
superseded  his  admission  of  possession  therein 
and  that,  as  said  admission  was  not  introduced 
in  evidence,  the  cobrt  did  right  to  direct  a  ver^ 
diet  for  defendant 

LEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  102&-1050;  Dec  Dig.  «=»26S.] 

Error  from  Coonty  Court,  Atoka  County; 
W.  S.  Farmer,  Special  Jadge. 

Action  by  Ben  Byers  against  W.  B.  Sharp. 
Judgment  for  defendanti  and  ndaintifC  brlnga 
error.  Affirmed. 

J.  If.  Humplireys,  of  Atoka,  tor  plaintiff  in 
error.  Unebaugh  Bros.  &  Pliuon,  ct  Atoka, 
for  defendant  in  error. 

TUBNEB,  J.  On  October  28,  1009,  Ben 
Byers,  plaintiff  In  error,  sued  W.  B.  Sharp, 
defendant  in  error,  before  a  justice  of  the 
peace  In  Atoka  county  in  replevin  for  certain 
personal  property  therein  by  virtue  of  a 
chattel  mortgage  thereon  made,  executed, 
and  delivered  to  him  by  R.  M.  Sharp,  a 
brother  of  defendant  He  re<»vered.  The 
cause  was  appealed  to  the  connty  court 
There  defendant  answered  and,  in  effect, 
after  a  general  denial,  admitted  possession 
of  the  property  thus: 

"That  the  possession  of  the  defendant  of  the 
property  described  herdn,  which  he  had  posses- 
sion of  at  the  time  of  the  filing  of  this  suit, 
was  as  agent  of  the  Merchants'  National  Bank 
of  Lehigh,  OUahoma,  who  had  a  spedal  interest 
therein,"  eta 

To  maintain  the  issues  on  his  part  plain- 
tiff proved  a  prima  fade  case  in  all  respects, 
enxfit  (relying  on  said  solemn  admission)  to 
prove  that  defendant  was  in  possession  of 
fbB  propert7  sned  tor  at  the  time  the  ac- 
tioii  was  commenced.  To  defeat  recovery 
d^tendant  on  his  part,  without  objection, 
proved  tliat  he  took  possession  of  the  prop- 
erty under  a  claim  of  right  immediately 
after  the  death  of  his  brother,  B,  M.  Sharp, 
and  sold  the  same,  and  parted  with  posses- 
flAon  thereof  long  before  the  institution  of 
the  Bidt,  and  bad  not  possession  thereof  at 
that  time,  and  the  fact  stands  uncontro- 
▼erted  tn  the  evldracew  At  the  dose  of  all 
fhe  evidence  the  defendant  moved  the  court 


to  direct  a  verdict  In  his  favor,  which  was 
done.  There  was  no  error  in  this.  When 
defendant  without  objection  proved,  as  he 
did,  that  he  had  sold  and  parted  with  ikm- 
aeaaion  of  the  proper^  prior  to  the  com- 
mencement of  the  suit  and  had  not  posses' 
slon  thereof  at  that  time,  bis  answer  stood 
amended  to  conform  to  the  proof  and  super- 
seded the  solemn  admission  which,  not  be- 
ing introduced  In  evidence  by  plalntut  at 
the  time  the  court  passed  upon  the  motion 
to  direct  a  verdict,  could  not  be  considered 
bs  the  court  In  passing.  In  Lane  v.  Choc- 
taw, Okla.  &  GtOf  By.  Co.,  19  OU.  S28,  91 
Paa  888,  Burford,  O.  X,  said: 

"The  weight  of  authority  and  better  reasoned 
cases  Bopport  the  rule  that  a  pleading  or  an  ad- 
mission or  allegation  In  a  pleading,  notwith- 
standing it  may  have  been  withdrawn,  stricken 
out  or  superseded  by  an  amended  pleading,  is 
competent  in  evidence,  and  may  be  introduced 
against  the  party  from  whom  it  proceeded,  like 
any  other  admission  or  declaration,  subject 
however,  to  explanation  by  the  party  who  made 
it  lliis  mle  rests  on  the  general  principle  that 
whatever  a  party  has  said  about  his  case  may 
be  proved  against  bim,  and  whatever  writing  he 
has  signed  or  authorized  may  be.  If  relevant 
introduced  against  him,  the  weight  of  such  evi- 
dence to  be  left  to  the  court  or  jury  trying  the 
case  (citing  authorities).   In  this  case  the  so- 

Serseded  petition  was  not  introduced  in  evi- 
ence.  and  its  contents  were  not  proper  to  be 
conridered,  either  as  admissions  of  record  or  as 
evidence  in  the  case.  The  rights  of  the  parties 
should  have  been  determined  upon  the  aver* 
ments  contained  in  Uie  pleadings  upon  which  the 
cause  proceeded  to  trial,  regardless  of  any  for- 
mer pleadings,  unless  properly  offered  and  ad- 
mitted in  evidenoe.** 

See  also,  26  Ann.  Oas.  11S2,  not^  and  18 
Ann.  Cas.  83,  note. 
Affirmed.  All  the  Justices  concur. 


(61  OU.  446> 

OKLAHOMA  FIBD  INS.  GO.  v.  FAY  MEB- 
OANTILB  00.    <Na  5315.) 

(Supreme  Court  of  Oklahoma.   Nov.  1%  1915.) 

(8ytlaiu8  by  tht  Co«r«J 

L  iNmnuircB  4sa»145— Standabd  Poliot-* 
Aqbeembnt  to  Extend  —  Authobitt  ov 
Agent. 

Under  the  provisions  of  the  standard  form 
of  insurance  policy,  an  agent  has  no  power  to 
bind  the  company,  without  its  authority,  by  an 
agreement  with  the  assured  tliat  he  will  extend 
the  policy  on  its  expiration. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  27ft-291 ;  Dec  Dig.  «=>145.] 

2.  INSUKANCB  «S»146  — STANDABD  POUOT  — 

aobeeicint  to  eztbnd  —  authobitt  ot 

Agbnt. 

A  policy  of  fire  insurance  was  issued  on 
November  2,  1010,  which  expired  at  noon  on 
November  2,  1911.  and  at  the  time  It  was  is- 
sued, and  also  subsequently  to  that  time,  the 
agent  agreed  with  tiie  insured  that  when  the 
policy  (Spired  he  would  renew  it   The  agent 


^39For  otbsr  csmb  sm  same  topic  and  KBT-NT7MBBR  tu  all  K«r-Niimb«r«d  Dlgasts  and  laduss 
•BelMsrlag  denied  December  7.  1811, 
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forgot  to  do  80,  and  the  proper^  was  bunied 
on  the  night  of  November  2,  1911.  and  on  the 
next  day  the  agent,  with  the  knowledge  of  the 
insnred,  isaued  a  reoewal  policy,  dated  Novem- 
ber 2,  1911,  and  did  not  report  any  of  the  facta 
to  the  company.  EM,  that  the  oral  promise  to 
renew,  under  the  terma  of  the  policy,  waa  be- 
yond the  scope  of  the  agent's  authority. 

[Ed.  Note. — For  other  caaea,  see  Inaurance, 
Cent.  Dig.  {§  276-291 ;  Dec  Dig.  «=s>145.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  to  Superior  Court,  Caster  County;  J. 
W.  Lawter,  Judge. 

Action  by  the  Fay  Mercantile  Company,  a 
corporation,  against  the  Olclaiioma  Fire  In- 
8U ranee  Company,  a  corporation.  Judgment 
for  plaintlfT,  and  defendant  brings  error.  Be- 
veraed  and  renuuided,  with  directions  to  dis- 
miss, 

Tbls  was  an  action  on  a  policy  of  Are  in- 
surance alleged  to  have  been  issued  by  the 
plaintiff  In  error  to  the  defendant  In  error. 
It  appears  tbat  tbe  defendant  in  error  ef- 
fected insurance  on  November  2.  1910,  on 
tbls  property,  whidi  expired  at  noon  on  N<h 
vember  2,  1911,  and  that  the  prc^rty  was 
destroyed  fire  on  the  nlgbt  of  November  2. 
1911,  after  the  expiration  of  the  policy  dated 
November  2,  1910.  Tbe  defendant  In  error, 
however,  alleged  that  it  had  a  verbal  con- 
tract with  the  agent  of  the  plalnUfF  In  error 
to  renew  thia  policy  at  the  time  of  Its  expira- 
tion, and.  a  lory  having  been  waived,  and 
all  lasura  of  fact  submitted  to  the  court,  It 
made  the  following  findings  of  fact  on  this 
question: 

"The  court  finds  that  on  November  2,  1910, 
the  defendant  company  iaaoed  to  plaintiff  an  in- 
flurance  pollgr  apon  the  buildings  located  upon 
lot  1,  block  18,  In  the  town  of  Fay.  Okl,  and 
the  merchandise,  atoA,  fixtures,  ana  all  other 
personal  prcH?erty  therein,  to  expire  on  Novem- 
ber 2, 1911,  at  noon,  the  p<^cy  bting  for  $5,500 
In  all,  and  like  in  all  reapecta  to  the  policy  in- 
troduced in  evidence  in  this  acticm  as  Exhibit 
A,  a  c<^y  of  which  is  attached  to  plaintiff's  peti- 
tion. 

"That  at  the  time  of  the  issuance  of  thia  pol- 
icy on  November  2, 1910,  one  O.  0.  Wheeler  waa 
the  local  recording  agent  of  the  defendant,  at 
Fay,  OU.,  and  was  also  cashier  of  the  Fay 
State  Bank,  io  which  bank  plaintiff  kept  a  daily 
deposit  of  cash  and  did  its  banking  buainess 
there,  and  that  said  G.  C.  Wheeler  had  no  other 
insurance  agoicy  nor  other  compaay. 

"The  plaintiff  at  the  time  of  the  issuance  of 
the  policy  on  November  2,  1910,  and  at  subse- 
quent times  thereafter,  requested  the  said  O. 
0.  Wheeler  to  be  sure  and  keep  up  said  insur- 
ance and  to  issue  a  new  policy  of  like  kind, 
amount,  and  character  in  all  respects  upon  the 
expiration  of  said  policy  of  November  2,  19lO, 
which  expired  November  2,  1911,  at  noon,  and 
instructeu  said  G.  C.  Wheeler,  as  cashier  of  said 
bank,  to  take  from  its  moneys  on  deposit  and 
charge  it  with  the  premium  for  said  Insurance, 
and  said  G.  C.  Wheeler,  as  agent  of  defendant 
company,  agreed  to  keep  up  said  insurance  in 
defendant  company  for  $5,500,  divided  as  to 
amounts  in  the  same  manner  as  the  policy  of 
November  2,  1911,  as  mentioned  in  Exhibit  A, 
and  to  charge  the  premlom  to  plaintiff's  said  ac- 
count in  the  Fay  State  Bank,  wherein  said 
agent,  G.  0.  Wheeler,  was  the  cashier  and  also 
the  agent  for  the  defendant  company.   •   •  • 

"The  defendant's  said  agent,  G.  C.  Wheeler, 
was  its  dulv  authorized  and  recording  agent  on 
Xovcmber  2,  1911,  at  noon  of  said  day,  and  had 


funds  of  plaintiff  nnder  his  control  suflldeBt  to 
pay  the  $148.50  premium  on  the  $5,500  insur- 
ance in  the  defendant  company  upon  said  build- 
ings and  the  merchandise  therein  contained,  and 
tiad  authority  then  to  issue  said  insurance  and 
to  charge  plaintifTs  account  with  said  premium, 
but  neglected  to  renew  said  policy  of  November 
2.  1910.  expiring  November  2,  1911,  at  noon, 
or  zelanie  a  like  pdicy  as  he  had  oiaUy  agreed 
to  do. 

"On  November  2,  1911,  at  9  p.  m.,  a  fire  oc- 
curred, which  totally  destroyed  the  said  buildins 
to  the  rear  of  the  main  building,and  it  then  had 
an  actual  cash  value  of  $400.  Tht  fire  also  de- 
stroyed the  following  goods  in  said  addition* 
which  had  the  values  as  herdn  stated,  and  a 
total  value,  including  10  per  cent  for  freight,  of 
$1,163.13,  and  the  defendant  bad  failed  to  keep 
up  the  insurance  hereon  as  by  Its  agent,  Q. 
Cf.  Wheeler,  it  had  agreed  to  do. 

"On  November  8,  1911,  the  attention  of  said 
agent  waa  called  to  his  oral  agreement  to  keep 
the  insurance  up,  and  in  pursuance  thereon  is- 
sued the  policy  introduced  herein  as  Exhibit  A, 
and  remitted  to  the  company  $148.60  pronium 
paid  by  the  plaintitEB.  but  did  not  report  the 
facts  aoout  iwoing  same  after  the  fire,  and  de- 
fendant's officials,  other  than  said  Q.  C.  Wheel- 
er, did  not  have  knowledge  thereon  until  plain- 
tiff's amended  petition  was  filed." 

The  court  also  found  that  the  plaintiff  in 
error  bad.  at  all  times,  denied  any  liability 
under  its  poller,  and  there  wwe  other  find- 
ings of  &ct;  bnt.  in  the  view  we  take  of  the 
case,  it  is  not  material  to  set  them  out. 

In  xei^ud  to  the  oral  contract  to  renew, 
made  with  the  agent,  the  pettUon,  after  set- 
ting out  the  facts  in  regard  to  the  policy  of 
November  2,  1910^  alleged  that  about  two 
mcoitlui  thereafter,  the  plalntlfl  entered  into 
an  oral  contract  with  the  defendant,  through 
Its  agent  residing  at  Fay.  to  renew  the  in- 
Boranoe  before  the  expiration  of  the  policy 
of  November  2.  1910^  vpon  the  same  terms, 
and  nsum  the  same  buildings  and  fixtures, 
and  merchandise^  and  for  the  same  amount, 
as  in  the  poller  of  November  2,  1910.  The 
poller,  which  la  attached  to  the  petition,  con- 
tains the  usual  provision  that  no  officer, 
agent,  <x  other  r^resentaUva  of  the  company 
shall  have  power  to  waive  any  provisions  or 
conditions  of  the  policy,  ezc^  suCh  as  by  the 
terma  of  the  policy  may  be  subject  to  agree- 
ment  to  be  enfwced  thereon.  In  regard  to 
renewal.  It  contains  the  following  provision: 

•This  policy  may  by  renewal  be  continued  un- 
der the  original  stipulations,  in  consideration  of 
premium  for  the  renewed  terms,  provided,  that 
any  iocreaae  of  hazard  must  be  made  known  to 
this  company  at  the  time  of  renewal  or  this  pol- 
icy will  be  void." 

There  was  a  Judgment  for  ttm  plalntifi;  and 
the  defendant  brtngs  the  .case  to  tills  court 
by  petition  In  error  and  case-made. 

Burwell,  Crockett  &  Johnson,  of  Oklahoma 
City,  for  plaintiff  In  error.  George  T.  Web- 
ster, of  CUnton,  for  defendant  in  error. 

DEVEBEUX,  C.  (after  stating  the  facts  as 
above).  [1]  Tbe  question  presented  Is  wheth- 
er the  agreement  of  the  agent  to  renew  the 
policy  of  November  2,  1910,  made  as  alleged 
in  the  petition,  10  months  before  it  expired, 
is  binding  on  the  Insurance  company.  It  will 
be  noted  that  this  case  does  not  present  the 
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question  of  an  oral  contract  by  the  agent  for 
present  Insurance,  but  only  a  promise  that 
when  the  policy  expires  he  will  renew  It 
Ostrander  on  Insurance,  page  89,  states  the 
rule  In  this  r^ard  as  follows: 

"No  asreemeot  to  insure  at  some  future  time, 
although  definitely  stated,  will  be  enforceable. 
The  contract,  when  completed  by  the  distinct 
assent  of  botfa  parties  to  all  its  terms,  will  be 
bindiog  for  a  future  iusuraQce;  tbat  is  to  say, 
the  insurance  may  take  effect  at  some  future 
time,  but  the  contract  must  be  complete  in  prae- 
sratL  In  other  words,  it  must  be  a  contract 
of  insurance,  not  an  agreement  to  Insure  at 
some  time  la  the  future.  In  an  agreemeut  as  to 
future  insurance  from  the  nature  of  the  business 
and  the  circumstances  of  chauge  and  ancertaintr 
which  affect  all  classes  of  perishable  propeVty, 
contingencies  may  arise  that  would  make  per- 
formance impossible.  A  simple  illustration  will 
make  plain  this  proposition.  Suppose  Brown 
to  be  a  general  agent  of  an  insurance  company, 
having  full  power  to  negotiate  insurance,  and 
to  bind  his  company  by  contracts  entered  into 
either  in  writing  or  by  parol,  and  agrees  on  the 
20th  of  December  with  Smith,  the  owner  of  a 
building,  that  be  will  insure  it  on  the  1st  day  of 
January  following  in  the  sum  of  $Q,000,  for  the 
term  of  one  year;  the  premium  to  be  ^60 
and  to  be  paid  on  the  delivery  of  the  policy. 
Thus  the  terms  are  all  agreed  upon.  The  minds 
of  the  parties  have  met  fn  regard  to  every  es- 
sential fact  to  the  consummation  of  tbe  con- 
tract, hut  there  are  possible  contingencies  in- 
Tolved  which  would  deprive  the  agreement  of 
any  legal  force.  Suppose,  for  instance,  the 
bnilding  should  be  destroyed  by  flood,  hurricane, 
'or  even  fire,  on  Christmas.  When  the  time  ar- 
rives that  the  contract  is  to  become  operative, 
the  subject  of  insurance  Is  no  longer  In  exist- 
ence. There  la  nothing  to  which  the  policy  can 
attach.  What,  under  the  circumstances,  would 
be  the  situation  should  the  agent,  in  carrying 
out  his  agreement  with  Smith,  .issue  a  policy, 
and  demand  the  stipulated  premium?  Oould  be 
enforce  by  suit  a  danand  so  absurd?  Moat  ee^ 
tain^  not.  Nor  is  it  clear  that  the  case  would 
be  dmerent  if  tbe  poUcy  had  been  written  and 
delivered  at  the  time  of  the  agreement  (Decem- 
ber 20th)  and  a  note  given  for  tbe  premium, 
payable^  say,  January  1st.  Payment  could  be 
refused  for  waot  of  consideration,  the  property 
having  been  destroyed  before  the  risk  began  to 
run.  We  have  shown  in  a  preceding  section 
tbat,  when  there  is  no  obligation  to  pay  a  pre* 
mium,  there  is  no  liability  to  pay  a  loss.  But 
again  tbe  tenure  of  Brown  s  agency  is  uncertain. 
His  authority  to  make  contracts  may  be  termi- 
nated at  the  will  of  bis  principal.  He  has 
agreed  with  Smith  to  execute  a  contract  of  in- 
Muranee  10  days  in  the  future;  and  suppose, 
during  the  interim,  his  power  is  withdrawn,  and 
when  the  time  arrives  for  him  to  perform  his 
agreement  he  is  wholly  without  authority  to  act. 
Nor  would  the  case  be  changed  In  any  of  its  es- 
sential features  should  tbe  sudden  death  of  the 
agent  prevent  the  execution  of  the  contract 
on  the  1st  of  January.  Smith,  too,  might  volun- 
tarily, dispose  of  the  property  by  sale,  or  it 
mi^ht  be  sold  under  legal  process,  and  the  re- 
lations so  changed  that  he  would  no  longer 
have  an  insurable  interest.  In  either  event,  he 
could  not  be  held  liable  to  pay  ttie  agreed  pre- 
mium to  the  company  which  Brown  represented. 
The  agreement  for  his  future  insurance  is  pure- 
ly a  personal  matter  between  Brown  and  Smith, 
and,  should  either  fail  in  performance,  it  is  n 
matter  in  which  the  insurance  company  has  no 
concern.  Should  Brown  neglect  or  refuse  to 
carry  out  his  agreement  to  insure  the  property 
when  the  time  came  to  consummate  the  contract, 
and  a  toss  should  subsequently  occur,  he  would, 
perhaps,  be  liable  to  Smith  in  an  action  for 
oamages.  Of  this,  however,  we  express  no  opin- 
lfi8P.-B 


ion,  as  it  Is  not  a  subject  for  discnsrfon  prop- 
erly within  the  scope  of  this  work." 

Clement  on  nre  Insurance,  toL  2,  p.  490, 
speaks  as  follows: 

"A  general  agent,  with  usual  commission,  or 
written  authority  under  the  New  York  stand- 
ard form,  has  no  power  to  make  a  binding  con- 
tract  when  he  issues  a  policy  that  he  will  keep 
tbe  same  renewed  or  in  force.  Neither  such 
commission  nor  the  policy  contemplates  or  au- 
thorizes an  executory  oral  contract  to  insure 
property  in  the  future.  Such  a  promise  may  be 
tbe  individual  contract  of  the  agent,  but  not  of 
the  company,  and  to  bind  the  agent  personally, 
there  must  be  all  the  elements  of  a  contract, 
such  as  aoeeptance  of  a  distinct  proposition." 

Shank  t.  Glens  Falls  Ins.  Oa»  4  App.  Dir. 
516,  40  N.  T.  Sapp.  14.  Is  very  similar  to  the 
case  at  bar.  in  tbat  caa^  tbe  eridenoe  vaa 
as  follows: 

"Then  I  repeated  to  him  that  I  wanted  him 
to  keep  it  renewed,  and  he  said  that  he  would. 
I  repeated  it  two  or  three  times.  Then  when 
he  got  ready  to  go- away  I  repeated  it  again. 
He  said  ha  would,  and  then  I  told  him  I  did  not 
understand  business  very  much,  and  I  always 
left  it  to  agents  to  see  to  it  for  me.  He  said, 
'Yes,'  be  would  see  to  iL  Then  I  said  to  him 
that  I  did  not  want  It  to  run  out  as  long  as  I 
held  it  because  I  talked  of  sdling  it  *  *  * 
Then  X  asked  him  again,  I  said,  "Now,  I  will 
not  have  to  pay  any  attention  to  this?'  and  he 
said,  'No.'  •  •  •  Then  I  said  to  him.  Then 
I  won't  have  to  look  after  this  at  all?'  He  said, 
'No,'  that  was  his  business." 

The  policy  In  that  case  contained  the  same 
proTlslons  above  set  out,  and  tbe  oonrt  says; 

"A  contract  of  insurance  is  one  thing,  and  a 
contract  to  insure  is  quite  another.  The  for- 
mer is  executed  and  takes  effect  immediately, 
while  the  latter  is  executory.  •  •  •  By  the 
express  terms  of  the  policy  It  expired  April  12, 
1894,  and  the  provision  above  quoted  occludes 
tbe  Idea  that  an  agent  may  orally  contract  that 
a  policy  may  continue  in  force  beyond  the  period 
when  bv  Its  terms  it  expires.  The  terms  of  ths 
policy  do  not  provide  tbat  oral  contracts  to  re- 
new the  policy  'may  be  the  subject  of  agree- 
ment,' and  such  a  promise,  had  It  been  •  «  • 
indorsed,  would  not  bind  the  company,  unless 
ratified  by  it  •  •  •  Again,  the  promise  testi- 
fied to  is  not,  in  form  or  substance,  the  promise 
of  the  d^endant,  but  the  individuBl  promise  of 
Ooburn." 

Without  quoting  at  length  from  them,  the 
following  cases  fully  support  the  doctrine 
laid  down  by  Mr.  Ostrander  that  a  parol 
contract  for  Insurance  must  be  In  preesentl, 
and  mtist  be  a  contract  of  Insurance,  and 
not  an  agreement  to  make  a  contract  of  in- 
surance at  some  future  time:  Taylor  v. 
Phoenix  Ins.  Co.,  47  Wis.  365,  2  N.  W.  559, 
3  N.  W.  584 ;  Idaho  Forwarding  Co.  v.  Fire- 
man's Fund  Ins.  Co.,  8  Utah,  41,  29  Pac.  826. 

[21  Another  view  of  the  question  Is  equally 
fatal  to  the  defendant  In  error.  The  policy 
provides  that  no  officer  or  agent  shall  have 
the  power  to  waive  any  condition  or  provi- 
sion of  the  policy,  except  such  as  by  the 
terms  of  the  policy  may  be  the  subject  of 
agreement  Indorsed  thereon.  The  contract  in 
regard  to  renewal  Is  that  It  may  be  made, 
provided  that  any  increase  of  hazard  must 
be  made  known  to  the  company  at  the  time 
of  the  renewal,  or  the  policy  will  be  void. 
This  provision  clearly  indicates  tbat,  before 
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a  renewal,  there  must  be  property  to  Insare, 
and  tbat  the  hazard  has  not  Increased  from 
what  it  was  when  the  original  policy  was  is- 
sued. Can  It  be  seriously  argued  that  this 
provision  In  the  contract  means  that  the 
policy  may  be  renewed  after  the  property 
has  been  burned,  and  when  there  is  nothing 
to  insure?  The  authority  of'  the  agent  is 
limited  by  the  policy,  and  lie  can  only  waive 
a  condition  or  provision  thereon  when,  by 
the  terms  of  the  policy,  they  are  subject  to 
an  agreement  to  be  Indorsed  on  the  policy, 
and  there  is  no  agreem^t  in  regard  to  waiv- 
ing the  conditions  on  which  the  policy  may 
be  renewed.  The  policy  provides  that  at  its 
expiration  it  may  be  renewed,  provided  any 
Increase  of  hazard  Is  made  known  to  the 
insurer,  but  in  this  case  the  agent  attempts 
to  bind  the  company  to  Issue  a  rraewal  by  a 
contract  made  10  months  before  the  policy 
expires,  and  at  a  time  when  it  Is  impossible 
for  him  to  know  whether  or  not  the  hazard 
will  be  increased  when  the  time  for  renewal 
arrives.  In  addition  to  this,  after  the  prop- 
erty has  been  burned,  with  the  knowledge  of 
the  insured,  he  issues  a  post-dated  policy, 
and  gives  no  notice  whatever  to  his  prin- 
cipal that  the  property  was  burned  when  he 
issued  the  policy,  and  leaves  them  In  entire 
ignorance  of  his  agreement  to  Issue  the  re- 
newal, or  that  it  was  issued  after  the  loss. 

We  therefore  recommraid  that  the  Judg- 
ment be  reversed,  and  the  case  remanded, 
with  Instructions  to  dismiss  the  action. 
Guthrie  &  Western  R.  E.  Co.  T.  Rhodes,  19 
Okh  21,  91  Pac.  1110.  21  L.  R.  A.  (N.  S.)  490. 

PER  CURIAM.   Adopted  in  whole. 


AiSxaSjER  et  al.  v.  AMERICAN  NAT. 

BANK.     (No.  5272.) 
(Supreme  Court  of  Oklahoma.    Nov.  16,  1915. 
On  Rehearing,  Dec  7.  1915.) 

(SyUahiu  hg  the  Oourt.) 

1.  Rbappeaisement. 

Section  5177,  Rev.  Laws  1910,  provides 
tiiat  in  all  cases  where  real  estate  is  taken  on 
execution  and  appraised,  and  twice  advertised 
for  sale  and  remains  unsold  for  want  of  bidders, 
it  is  the  duty  of  the  court  to  set  aside  such  ap- 
praisement and  order  a  new  one. 

2.  Execution  «=>141— Sale— APPKaiSBMMT 
—Invalid  Judgment.  ,  , 

Where  the  judgment  upon  which  the  execu- 
tion is  issued  is  invalid  and  insufficient  to  sup- 
port a  confirmation  of  sale,  an  attempted  ap- 

Sraisement  is  also  invalid,  and  Is  not  controlled 
y  section  6177,  supra. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  |{  342-358 ;  Dec.  Dig.  «=s>141.] 

On  Rehearing. 

8.  Execution  <s='141>  230  —  Sau  of  Mort- 
gaged Land— Validitt— Appbaisement. 
Where,  under  the  provisions  of  section  5166, 
R.  L.  1910,  execution  is  levied  upon  land  incum- 
bered by  mortgage,  it  is  the  duty  of  the  ap- 
praisers to  estimate  and  return  the  value  of  the 
property  subject  to  the  mortgage,  which  is  the 
value  of  the  rights  and  interests  of  the  mort- 


gagor debtor  in  such,  property,  which  alone  may 
be  sold.  A  sale  thereof  for  two-thirds  or  more 
of  such  appraised  value  is  valid. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  SS  342-358,  940-945 ;  Dea  Dig.  «=> 
141,  230!] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Oklaboma  Coun- 
ty; Geo.  W.  Clark,  Judge. 

Action  by  the  American  National  Bank 
against  John  S.  Alexander  and  others. 
Judgment  for  plaintUT,  and  defaidants  bring 
error.  Affirmed. 

Wm.  P.  Harper,  of  Oklahoma  City,  for 
plalntUfs  In  error.  AmeB,  Chambers,  I<owe 
&  Richardson,  of  Ofclab«na  City,  for  defend- 
ant In  error. 

RITTENHOUSB,  a  [1,2]  The  sole  ques- 
tion prraented  by  this  record  arises  under 
section  6177,  Bev.  Laws  1910,  which  pro- 
vides: 

"  •  *  •  In  all  cases  where  real  estate  baa 
been  or  may  hereafter  be  taken  on  execution 
and  appraised  and  twice  advertised  and  otEered 
for  sale,  and  shall  remain  unsold  forthe  want  of 
bidders  it  shall  be  the  duty  of  the  court  from 
which  such  execntion  issued,  on  motion  of  the 
plainti^  to  set  aside  such  appraisement  and 
order  a  new  one  to  be  made.  •  •  *  " 

The  original  Judgment  was  rendered  Sep- 
tember 23,  1911,  and  an  order  of  sale  was 
issued,  and  the  property  under  forecl(»nre 
was  ai^raised.  Subsequoit  to  such  appraise- 
ment the  defendants  filed  a  motion  to  vacate 
or  modify  the  Jn^ment  and,  prading  the 
hearing  on  this  motion,  the  order  of  sale 
was  returned  unsatisfied.  The  motion  was 
sustained  by  the  eliminatUm  of  $841.12  from 
the  amount  of  the  original  judgment,  and 
an  order  of  sale  was  Issued  on  this  Judg- 
ment August  SI,  1912,  and  a  new  appraise- 
ment made.  At  the  aale  the  prope^^  was 
bought  in  by  the  American  Natlcmal  Bank, 
and  t2ie  sale  confirmed.  OtaJection  was  made 
to  the  confirmation  on  tba  ground  that  the 
sale  was  void,  because  the  insmises  had  not 
been  offered  tor  sale  twice  and  the  appraise- 
ment set  aside  by  order  of  court,  as  provid- 
ed by  sectltm  6177.  supra,  and  In  support 
of  their  contention  the  i^aintlfls  In  error 
have  dted  the  following  cases :  Kline  et  ux. 
V.  Camp  et  aL,  49  Kan.  114,  30  Pac.  175; 
Burkett  et  fil.  v.  Clark,  46  Neb.  466,  64  N. 
W.  1113;  Beardsley  v.  Higman.  58  Neb.  257, 
78  N.  W.  510:  It  Is  conceded  by  the  plain- 
tiff that  these  authorities  construing  similar 
statutes,  would  be  applicable  were  It  not  for 
the  fact  that  said  secdon  presupposes  a  val- 
id subsisting  Judgment,  a  valid  execution, 
and  a  valid  appraisraient,  and,  inasmuch 
as  the  Judgment  In  this  case  was  invalid  to 
the  extent  of  $841.12,  any  proceeding  look- 
ing to  a  sale  of  said  premises  npm  exeinitlon 
issued  thereunder  was  also  invalid,  and 
therefore  there  could  be  no  valid  appraise- 
ment. In  this  argument  we  concur.  The 
judgment  upon  which  the  second  esecutlou 
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waa  predicated  was  not  Uie  same  Judgment 
origiDally  altered.  It  had  been  declared  in- 
valid to  the  extent  of  $841.12,  and  that  por- 
tion was  vacated  and  Bet  aside.  A  sale  un- 
der the  first  execation  could  not  have  been 
confirmed,  as  the  foundation  for  an  execu- 
tion is  the  Judgment  of  the  court,  and  when 
this  foimdatlon  is  removed  or  destrciyed,  the 
execution  and  appraisement  most  fail 
with  it 

The  Judgment  of  the  lower  court  Is  there- 
fore affirmed. 

PEJt  CUBIABf.   Adopted  In  whole. 

On  Rehearing. 

BLKAKMORB,  C.  [3]  Upon  petition  for 
rehearing  contended  that  the  sale  un- 
der the  last  appraisement  was  void  for  the 
reason  that  It  was  for  a  less  sum  than  two- 
thirds  of  the  appraised  value  of  the  prop- 
erty.  The  statutes  (R.  U  1910)  provides: 

Section  G161.  "If  execution  be  levied  "upon 
lands  and  tenements,  the  officer  levying  such 
execution  shaU  call  an  inquest  of  three  disin- 
terested householders,  who  shall  be  resident 
within  the  county  where  the  lands  taken  in  ex- 
ecution are  situate,  and  administer  to  them  an 
oath,  impartialty  to  appraise  the  property  so 
levied  on,  upon  actual  view ;  and  such  house- 
holders shall  forthwith  return  to  said  officer, 
under  their  hands,  an  estimate  of  the  real  value 
of  said  property. 

Section  5156.  *•  •  •  •  And  if  any  of  the 
lands  and  tenements  of  the  debtor  which  may 
be  liable  shall  be  incumbered  by  mortgage  or 
any  other  lien  or  hens,  such  lauds  and  tene- 
ments may  be  levied  upon  and  appraised  and 
add,  subject  to  such  heu  or  liens,  which  shall 
be  stated  in  the  appraisement" 

Pnnmant  to  said  provisions  the  real  prop- 
erty In  question  was  appraised,  and  the  esti* 
mate  of  Its  value  returned  as  follows: 

"We  find  and  estimate  the  same  to  be  of  total 
value  of  ($12.000.00)_  twelve  thousand  dollars. 
The  said  property  being  described  and  separate- 
ly appraised  as  follows,  to  wit:  All  the  right, 
title,  and  interest  of  John  S.  Alexander  et  al. 
in  and  to  the  west  half  of  lot  eight  (8)  and  all 
of  lot  nine  (0)  in  block  forty-seven  (47)  in  Okla- 
homa City,  Oklahoma,  as  the  same  appears  from 
the  recorded  plat  thereof.  To  be  sold  subject  to 
a  prior  mortgage  of  $2,000.00  to  T.  W.  William- 
son." 

The  property  was  sold  for  $7,000,  which 
sum,  it  is  urged,  was  less  than  two-thirds  of 
tbe  appraised  value.  To  this  we  cannot 
agree.  The  return  specifically  shows  that 
the  total  value  of  the  property  without 
regard  to  the  mortgage  was  fixed  at  $12,000. 
It  ia  stated  In  the  return  that  there  was  a 
mortgage  thereon  for  $2,000,  subject  to  which 
tbe  sale  was  to  be  made.  This  was  the  prop- 
er method  under  the  statute  by  which  the 
value  of  the  interest  of  the  mortgagor  In 
tbe  property  was  ascertained  and  estimated 
at  $10,000.  The  statute  contemplated  a 
Bale  alone  of  the  land  subject  to  the  mort- 
age, the  equity  of  redemption,  and  this 
interest  only  was  in  fact  sold.  It  brought 
97,000,  which  was  more  than  two-thirds  of 
ScB  appraised  Talne.   It  Is  nrged,  however. 


by  plaintiff  In  error  that  under  the  provi- 
sions of  the  statute  the  property  must  have 
brought  npou  the  execution  sale  two-thirds 
of  the  $12,000,  the  total  appraised  value 
of  the  property,  exclusive  of  the  mortgage; 
and,  to  support  this  contention,  our  atten- 
tion is  directed  to  tbe  case  of  De'Jaruette  v. 
Vemer,  40  Kan.  224,  19  Pac.  666,  an  action 
by  a  mortgagor  of  real  property  against  the 
sheriff  for  damages  for  tbe  sale  of  such 
property  upon  execution  in  a  prior  suit  for 
less  than  two-thirds  of  its  appraised  value. 
In  that  case,  the  property  was  appraised  at 
$1,350  and  scrfd,  subject  to  a  supposed  mort- 
gage of  $800»  for  $101.  In  the  syllabua  It  Is 
said: 

"Where  two-thirds  of  the  appraised  value  of 
real  estate  sold  at  sheriff's  sale  was  $901  and 
there  was  a  supposed  mortgage  on  the  property 
of  $800.  and  the  sheriff  sold  the  property  for 
the  sum  of  only  $101,  but  subject  to  such  mort- 
gage, he  Bi^  the  property  for  less  than  two- 
thirds  of  its  appraised  value." 

In  that  case  do  mortgage  in  fact  existed 
upon  the  property,  and.no  such  appraisement 
was  made  as  in  the  Instant  case. 

In  our  opinion  the  provisions  of  the  stat- 
ute above  quoted  clearly  contemplate  an 
appraisement  and  sale  only  of  the  rights 
and  Interests  of  tbe  mortgagor  debtor  in  the 
property  subject  to  the  mortgage,  and  that 
it  Is  the  duty  of  the  appraisers  to  ascertain 
and  estimate,  as  was  done  in  this  case,  the 
value  of  such  Interest,  and  that  a  valid  sale 
thereof  is  had  when  such  Interest  brings 
two-thirds  of  such  appraised  value.  The  pro- 
ceedings in  the  Instant  case  were,  in  this 
respect,  consonant  with  the  statntoty  provi- 
sions, and  the  sale  Is  valid. 

PBB  OUBIAU.   Adopted  in  whole 


(62  OU.  47<) 

OHANOSKY  et  aL  v.  STATE  et  sL 
(No.  6466.) 

(Saiweme  Court  of  Oklahoma.   Nov.  16,  18100 

(SyUabut  hy  the  Court.) 

L  Appkal  and  Ebbob  «=>671— Pbesentatioh 
FOE  Review— Motion  fob  New  Trial. 

Wbere  no  motion  for  a  new  trial  has  been 
actually  filed,  a  recital  In  the  record  that,  "Mo- 
tion for  new  trial  on  behalf  of  said  above  inter- 
veners is  considered  filed,  heard,  and  overruled, 
to  which  said  interveners  and  each  of  them 
except,  and  exceptions  are  allowed,"  is  of  no 
avail,  since  this  court  does  not  know  what  the  ^ 
motion  "considered  filed"  would  have  contained 
if  it  had  been  filed,  or  whether  tbe  court  would 
have  erred  in  overruling  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2867-2872;  Dec  Dig.  •S=s> 
671.] 

2.  Afpkax.  ANn  Ebbob  ^»281,  288— Pbesbn- 

TATION      fob      RBVIEW  —  SUFFICIENCr  OP 

SEARCH  Wabbant— Motion  fob  New  Tbial. 
Where  a  search  warrant  ia  the  basis  of  an 
action;  and  its  sufficiency  has  been  challenged 
by  a  motion  to  quash^  the  question  of  its  suf- 
ficiency may  be  considered  without  a  motion 
for  a  new  trial,  where  the  record  is  certified  as 
a  transcript,  because  it  is  a  part  of  tbe  record 
proper.   But  errors  occurring  at  the  trial  can- 
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not  be  nvtewed.  In  the  abMnet  of  a  motliui  for 
a  Dew  tiiftl. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8}  1650-1661,  1673.  1676- 
1679,  3024,  3081;   Dec  Dig.  «=»281,  288.] 

8.  Sbabcheb  ahd  Seizubes  €=33 — Search 
Warhant— Validity— RiouT  to  Questiom. 
The  right  to  qaeation  the  validity  of  a 
search  warrant,  under  which  certain  premises 
have  been  searched  is  personal  to  the  occupant 
of  the  premises.  The  law  protects  him  against 
unreasonable  search  and  seizure,  and  if  be  does 
not  complain,  another  cannot  be  heard  to  com- 
plain for  him. 

[Ed.  Note.— For  other  eases,  see  Searches  and 
Seizures.  Cent  Dig.  IS  2.  8;  Dec  Dig.  «S33.] 

CommissioDers*  Opinion,  Division  No.  2. 
Error  from  County  Court,  Comanche  County ; 
H.  M.  Whalln,  Judge. 

Action  by  the  State  against  tbe  Chicago, 
Hock  Island  &  Padflc  Railwqy  Company  and 
others.  Judgment  for  plaintiff,  and  certain 
defendants  bring  error.  Affirmed. 

Gtddlttgs  A  Dortdi,  of  Oklahoma  City,  for 
pMnttff  in  error.  S..P.  Freellng,  Atty.  Gen., 
B.  McMillan,  Asst  Atty.  Gen.,  and  T.  B.  Orr, 
ot  Lawton,  for  defendants  in  error. 

BRETT,  O.  This  cause  comes  up,  first,  on 
motion  of  the  defendants  In  error  to  dismiss 
the  appeal  on  tbe  ground  that  no  motion  for 
a  new  trial  was  ever  filed.  The  case  is 
brought  to  this  court  by  petition  In  error  and 
case-made.  And  no  motion  for  new  trial  ap- 
pears in  the  record.  But  the  record  is  prop- 
erly certified  as  a  transcript 

[1]  The  plaintiffs  In  error,  however,  seem 
to  rely  on  the  recital  In  the  Judgment  to  tike 
effect  that: 

"Motion  for  new  trial  on  behalf  of  each  of 
said  above  interveners  is  considered  filed,  heard, 
and  overruled,  to  which  said  interveners,  and 
each  of  them,  except,  and  ezcep^ns  ars  al- 
lowed." 

But  what  the  motion  "considered  filed** 
would  have  contained  if  it  had  been  filed, 
and  whether  the  court  would  liave  erred  in 
orermling  It,  we  are  unable  to  guess.  And 
under  the  well-settled  policy  of  this  court  no 
error  occurring  at  tbe  trial,  in  the  absence  of 
a  motion  for  a  new  trial,  can  be  reviewed. 
Bat  the  bads  of  this  action  was  a  search 
warrant  which  was  t^Uenged,  by  the  Chica- 
go, Ro<&  Island  A  Pacific  Railway  Company, 
by  a  mt^on  to  quash.  And  the  Question  of 
the  snfflcieucy  of  tills  search  warrant  may  be 
examined  without  a  motion  for  new  trial. 
It  being  the  basis  of  the  action.  It  la  a  part 
of  the  record  proper,  and  occupies  a  position 
very  similar  to  the  petition  in  an  action,  the 
sufficiency  of  which  has  been  challenged  by 
demurrer.  And  that  part  of  the  petition 
in  error  that  ass^s.  as  error  tbe  overruling 
of  the  motton  to  quash  the  search  Warrant 
will  receive  attention,  since  the  record  Is 
pn^rly  certified  as  a  transcript;  but  the 
other  questions  raised  in  the  petition  in  error 
will  not  be  considered,  as  they  refer  to  mat- 
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ters  occurriiv  at  the  trial  and.  In  the  absence 
of  a  motion  fbr  a  new  trial,  cannot  be  re- 
viewed. 

[2]  The  plaintiff  In  error  Insists  that  the 
search  warrant  is  void  upon  its  face,  because 
It  does  not  comply  with  the  provisions  of  ar- 
ticle 7.  f  10,  of  the  Constitution,  whidi  re- 
quires that  the  style  of  all  writs  and  process 
shaU  be,  "The  State  of  Oklahoma."  The 
search  warrant  under  consideration  Is  as  fol- 
lows: 

"In  the  Connty  Court  of  Oomanebe  County, 
Oklahoma, 

"Search  Warrant 

"To  the  Sheriff  of  Cbmanehe  County,  Okla- 
homa: It  being  made  to  a^iear  to  me  by  the 

affidavit  of  W.  EX  Nix  that  there  is  probable 
cause  for  believing  that  liquors  are  being  kept 
by  the  Roek  Island  Railroad  Company  in  its 
freight  depot  In  the  city  of  Lawton,  Oklahoma, 
in  said  county  and  state,  in  violation  of  the 
Webb  Law  and  of  tbe  prohibitory  Laws  of  the 
state  of  Oklahoma,  yon  are  hereby  commanded 
to  immediately,  in  the  daytime  or  nighttime, 
scareb  the  above-described  premises  and  seize 
all  such  liquors  as  are  there  found,  together  with 
the  vessels  in  which  they  are  contained,  and 
then  safely  keep  them  subject  to  the  further  or- 
der of  this  court  and  make  immediate  return  on 
said  warrant 

'•H.  N.  Whalin»  Connty  Judge.  (Seair 

[S]  But  it  win  be  observed,  on  reading  the 
seardi  warrant,  that  it  ccunmands  the  shw- 
iff  of  Comandie  connty  to  seardi  'the  prem- 
ises of  the  Chicago,  Rode  Island  &  Paclfle 
Railway  Company,  to  wit,  its  freight  depot 
in  the  city  of  Lawton,  and  not  tbe  premlsea 
of  rither  of  the  plaintiffs  in  error.  And 
this  was  done  as  the  sberUTs  return  shows ; 
and  property  seized  that  the  plaintlffa  in 
error,  by  plea  In  intervention,  dalmed  belong- 
ed  to  them.  Tbey  had  no  interest  whatever 
In  preventing  tbe  Chicago,  Bock  Island  & 
Pacific  Ballway  Company's  pranises  from 
being  seardied ;  and  whether  or  not  tbe  sher- 
iff had  a  right  to  enter  these  inemises  and 
search  them,  or  whether  be  did  so  unlawful- 
ly, was  purely  a  question  personal  to  tbe 
Chicago,  Rock  laiand  &  Padflc  Railway  Com- 
pany. And  tbe  only  Interest  the  plaintiffs 
in  error  had  in  tbe  matter  was  to  recover 
any  property  rightfully  belonging  to  tbetn^ 
If  sndi  bad  been  seized.  The  neighbor  of 
a  man  whose  house  bad  been  searched  baa 
no  right  to  complain  that  the  search  was  un- 
der a  void  process ;  that  Is  a  question  purdy 
personal  to  blm.  and  which  he  can  raise  and 
Insist  upon,  but  which  bis  neighbors  and 
strangers  cannot  raise  for  him.  If  a  neigh- 
bor had  property,  which  rightfully  belonged 
to  him,  seized  in  such  seardi,  he  could  set  up 
bis  claim  to  the  property,  and  would  be  en- 
titled to  recover  It,  regardless  of  the  fact  as 
to  whether  the  process  is  valid  or  void.  And 
since  his  rights  would  be  tbe  same  under 
tber.  be  would  have  no  Interest  in  the  char- 
acter of  the  process,  and  could  not  be  heard 
upon  that  question.  As  oondsely  stated  in 
Ty\er  v.  Judges  of  the  Court  of  Registration, 
179  U.  S.  405,  21  Sup.  Ct  206,  45  L.  Ed.  252: 
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"No  oiu  can  be  a  party  to  an  action  if  he  baa 
no  interest  in  it.  A  plaintiff  cannot  properly 
■ue  for  wrongs  that  do  not  affect  him. 

And  in  Collins  r.  State  of  Texas,  228  U.  & 
288,  32  Sup.  Ct  286.  56  L.  Ed.  439: 

**Wh«Ee  tbe  party  attacking  the  constitntion- 
slity  of  a  sutnte  has  not  suffered,  the  court  will 
not  specolate  whether  otiiers  may  suffer." 

And  since  the  prcmlaes  of  the  plaintiffs 
in  error  were  not  invaded  under  this  process, 
tbey  are  not  interested  In  the  i^racter  of 
the  process  under  which  the  premises  of  the 
Chicago,  Roch  Island  ft  Padlflc  Ballway  Com- 
pany was  searched;  and  the  Chicago,  Bock 
Island  ft  Fadfle  Railway  Company  is  not 
here  complaining.  If  It  was,  a  very  different 
question  would  be  presented.  For  It  is 
against  the  invasion  of  the  individual's  in- 
defeasible right  of  personal  security  that  thu 
Jaw  has  erected  Its  safeguards.  And  the  law 
protects  blm  against  all  mdawfol  searob 
■etzure,  even  though  done  under  the  guise 
of  law.  But  if  he  does  not  complain,  another 
cannot  be  heard  to  complain  for  blm.  The 
Chicago,  Rock  Island  ft  Pacific  Ballway  Com- 
pany, thoufl^  thorougbly  competent,  and 
abundantly  able  to  take  care  of  Itself,  and  to 
seek  redress  for  all  wrongs  committed 
against  it,  has  not  joined  In  this  anwal,  and 
seeks  no  rellet  We  will  tborefore  not  dis- 
turb its  satisfied  repose,  by  Interfering  with 
a  ruling  upon  its  motion,  afTectlng  Its  own 
personal  rights,  with  which  It  is  satisfied. 

We  therefore  recommend  that  the  Judg- 
ment be  affirmed. 

FEB  CURIAM.  Ad<4»ted  in  whol& 


(52  Okl.  4U) 

UASON  V.  &VANS.    (No.  6724.) 

(Supreme  Conrt  of  Oklahoma.    Nov.  16,  lAlS.) 

(SylUtlmt  by  the  Court.) 

X.  GUABDIAK  AND  WaBD  ®=933  —  PoWES  OF 
QUAKDIAR— OOIXBCTION  OF  NoTE— RELIASB 
OP  MOBTGAOE — ORDEB  OV  CoUBT. 

A  guardian  who  haa  loaned  the  money  of  a 
ward,  evidenced  by  a  promissory  note  payable 
to  himself  as  guardian,  haa  power  to  collect  the 
same,  and,  If  such  note  is  secured  by  mortage, 
to  release  and  discharge  the  mortsrage,  without 
the  intervention  of  the  coanty  court. 

[E3d.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  142-161;  Dec.  Dig.  «=> 
33.3 

2.  GUABDIAH  AKD    WaKD  ^=>33— ACCEPTING 

pathent    of    note  "coupodndinq  of 

Debt"— Approval  bt  Judoe. 

Where  the  guardian  accepts  in  satisfaction 
of  such  note  the  full  amount,  principal  and  in- 
terest, for  which  the  makers  were  then  obligat- 
ed, at  a  time  prior  to  the  maturity  thereof  ac- 
cording to  its  tenor,  such  act  on  the  part  of 
the  guardian  does  not  constitute  a  compound- 
ing of  the  debt  within  the  meaning  of  section 
8543,  Rev.  Lews  1910,  nor  is  the  approval 
thereof  by  the  county  Judge  requisite  (follow- 
ing Mason,  Guardian,  v.  Ackley  et  al.,  1^  Pac. 
846  [No.  S723}). 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  S§  142-161;  Dec.  Dig.  *=» 
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Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Muskogee  County ; 
R,  P.  De  Graffenrled,  Judge. 

Action  by  A.  J.  Mason,  ^ardian  of  Louisa 
Murrell,  against  S.  L.  Evans.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

W.  C.  Franklin  and  P.  J.  Carey,  both  of 
Muskogee,  and  W.  O.  Rlttenhouse,  of  Wagon- 
er, for  plikintlff  in  error.  William  S.  Coch- 
ran, ot  Tulsa,  for  deftodant  in  error. 

DUDLEY,  C.  On  August  26.  1911,  plain- 
tiff In  error,  plaintiff  below,  commenced  this 
action  in  the  district  court  of  Muskogee  coun- 
ty against  the  defendant  in  error,  defendant 
below,  upon  a  promissory  note  and  to  fore- 
close a  real  estate  mortgage  given  to  secure 
the  sama  There  was  Judgment  for  the 
defendant,  from  which  the  plaintiff  has  ap- 
pealed. 

[1,  2]  The  principles  of  law  Involved  in  this 
case  were  determined  adversely  to  plaintiff's 
contentitm  by  this  court,  in  an  opinion  hand- 
ed down  by  Mr.  Justice  Bleakmore  on  No- 
vember 2,  1915,  in  the  case  of  A.  J.  Mason, 
Guardian  of  Louisa  Murrell,  a  Minor,  v.  E<evl 
Ackley  and  Mary  Ackley  et  at,  182  Pac.  846 
(No.  5723),  not  yet  officially  reported.  The 
facta  In  the  two  eases  are  identical,  and  the 
principles  of  law  Involved  are  the  same. 

The  Judgment  of  the  trial  conrt  is  afllnned. 
on  the  authority  of  the  atrore  case. 

FEB  CUBIAM.   Adopted  In  whole. 

"^'"^  (5S  Okl.  481) 

CITT    OF    CHEOOTAH    T.  CHAPMAN 

TALTE  CO.  (No.  6476.) 
(Supreme  Court  of  OUahoma.   Nov.  16,  1916.) 

(SyUabrn  ly  the  Court.) 

1.  Appeal  and  Ebbob  4s»1001— Tcanicr— 
Evidence. 

Where  the  evidence  reasonably  tends  to 
support  the  verdict  of  the  jury  and  the  Judg- 
ment based  thereon,  the  same  will  not  be  dis- 
turbed on  appeal. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  39^r3^8-3^4;  Dee. 
Dig.  «s»1001.] 

2.  Evidence  €»178— Best  and  Sbconuabt— 
WariTEN  Contract. 

Oral  testimoay  may  he  introduced  to  show 
the  terms  and  provisions  of  a  written  contract, 
when  the  proper  foundatim  la  laid  by  showing 
that  the  written  contract  has  been  lost  and  can- 
not be  produced. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §S  5S0-594;  Dec  Dig.  «s>17&] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  County  Court,  Mcintosh  County; 
J.  G.  Sehofleld,  Special  Judge. 

Action  by  the  Chapman  Valve  Company 
against  the  City  of  Checotah.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

John  F.  Vaughan,  of  Eufanla,  for  plalntlS 
in  error.  Charles  R.  Freeman,  of  Checotah, 

for  defendant  In  error. 


439For  other  casea  m  sam*  topic  and  KET-NUMBBR  In  all  Key-Numbered  DlgMU  and  Indexes 


Digitized  by 


134 


163  PAGIFIO  BBPOBTBB 


COkL 


DUDLEY,  O.  This  Is  an  action  by  the  de- 
fendant In  error,  plaintiff  below,  against  the 
plaintiff  In  error,  defendant  below,  upon  an 
account  for  goods,  wares,  and  merchandise 
claimed  to  have  been  sold  and  delivered  by 
It  to  the  defendant,  at  its  special  Instance 
and  request,  during  the  month  of  July,  1008. 
We  shall  refer  to  the  parties  as  they  were  In 
the  trial  court.  The  Issues  were  joined,  and 
the  ease  tried  to  the  court  and  Jury,  resulting 
in  a  Judgment  In  favor  of  the  plaintiff  for 
the  full  amount  sued  for,  from  which  the 
defendant  has  appealed. 

[1]  Tbe  defendant  Insists  that  the  evidence 
does  not  reasonably  tend  to  sustain  the  ver- 
dict of  the  Jury  and  the  Judgment  based 
thereon.  There  Is  no  merit  in  this  conten- 
tion. The  evidence  reasonably  tends  to  show 
that  some  time  prior  to  February  20,  1908, 
the  defendant  entered  into  a  written  contract 
with  the  O'Nell  Etaglneering  Company  for 
the  purpose  of  extending  Its  waterworks. 
Following  this  the  work  was  begun,  under  the 
directions  and  supervision  of  said  engineer- 
ing company,  and  on  February  29,  1908,  it 
ordered,  as  agent  for  the  defendant,  from  the 
plaintiff,  ten  hydrants,  at  a  cost  of  $27  each. 
These  hydrants  were  shipped,  delivered  to, 
and  received  by  the  defendant,  and  used  in 
the  extension  of  its  waterworks.  Following 
this  the  plaintiff  presented  to  the  defendant 
a  proper  claim  for  said  hydrants,  but  the 
defendant  refused  to  approve,  allow,  and  pay 
the  same.  The  original  contract  between  the 
defendant  and  the  engineering  company  was 
lost,  and,  after  showing  this  fact,  the  plaintiff 
Introduced  evidence  reasonably  tending  to 
show  that  under  the  terms  of  said  contract 
the  engineering  company  was  spedflcally  au- 
thorized to  order  material  for  the  defendant 
to  be  used  by  It  in  the  extension  of  its  water- 
works. Aside  from  this  fact,  there  Is  evi- 
dence reasonably  tending  to  show  that  the 
engineering  company  was  specifically  author- 
ized by  the  defendant  to  purchase  these  hy- 
drants. We  therefore  conclude  that  the  evi- 
dence reasonably  tends  to  support  the  ver- 
dict of  the  Jury  and  the  Judgment  based 
thereon,  and  the  same  should  not  be  disturb- 
ed. Texas  Co.  v.  Collins,  42  Okl.  374,  141 
Pae.  783 ;  Chicago,  R.  I.  A  P.  Ry.  Co.  v.  New- 
bum,  39  Okl.  704,  13fl  Pae,  i74;  Chicago,  R. 
I.  &  P.  Ry.  Co.  T.  BrazzeU,  40  Okl.  460,  188 
Pac.  794:  Bice  v.  Woolery,  38  Okl.  199,  132 
Pac.  817. 

12]  It  is  next  contended  by  the  defendant 
that  the  trial  court  erred  in  permitting  the 
plaintiff  to  totroduce  oral  testimony  as  to  the 
terms  and  provisions  of  the  written  contract 
between  the  <dty  and  the  engineering  com- 
pany as  to  its  authorl^  to  boy  material  to 
be  used  in  the  extension  of  the  waterworks. 
There  is  likewise  no  merit  in  this  contoation, 
because  the  plaintiff  laid  the  foundation  for 
the  introduction  of  oral  testlmtmy  by  show- 
ing that  the  written  contract  was  lost  and 
could  not  be  produced.  The  trial  court  did 


not  err  In  permitting  sndh  oral  testimony  to 
1)6  Introduced.  Bedus  v.  Mattison,  30  Okl. 
720.  121  Pac.  253. 

The  defendant  also  complains  of  the  intro- 
duction of  other  testimony,  among  which  Is 
a  letter  written  by  the  clerk  of  the  defend- 
ant dty  to  the  plaintiff  asking  It  to  send 
him  an  Itemized  statement  of  Ita  account 
against  the  city  for  the  hydrants  In  contro- 
versy, stating,  among  other  things,  that  the 
Invoice  had  been  misplaced.  The  clerk  testi- 
fied that  he  was  directed  and  authorized  to 
write  this  letter  by  the  mayor  of  the  defend- 
ant city.  The  introduction  of  this  letter  does 
not  constitute  prejudicial  error  sufficient  to 
justify  the  reversal  of  the  judgment  on  ac- 
count thereof. 

The  conrt's  Instructions  were  extremely  lib- 
eral to  the  defendant,  and,  from  an  examina- 
tion of  the  entire  record,  we  think  the  de- 
fendant had  a  fair  trial,  and,  since  the  Jury 
determined  all  controverted  questions  of  tact 
against  It,  we  think  the  Judgment  of  the  trial 
court  should  be  affirmed. 

PER  CURIAM.  Adopted  in  whole. 


puokl.  SM) 

OiCLAHOSfA  NAT.  BANK  et  aL  t.  COBB 

et  aL  (No.  0781.)* 
{Supreme  Court  of  Oklahoma,   Nov.  16,  1915.) 

fS^Uahtu  (y  the  OonrtJ 

1.  FftAUDinjNT  CONVBTANCBS  «»291  —  EVI- 
DENCE OF  CONSIDEEATION— ADMISSIBILITT. 

Id  an  action  to  subject  land  to  the  payment 
of  a  judsment  obtained  by  the  plaintiff  on  the 
ground  that  the  debtor  had  conveyed  it  witboat 
consideration  and  in  fraud  of  creditors,  evidence 
is  admistiible  on  the  issue  of  fraud  and  wont  of 
conBideratiqn  to  show  what  the  trne  couAidera- 
tion  wa*. 

[Bd.  Note.— For  other  cases,  see  Fraudnlent 
Convayancei^  Cent.  Dig.  H  849-866;  Dee.  Dig. 
«=>291.] 

2.  TBTTSTB  «S>43  —  EXFBBSS  TbOST  —  ESTAB- 
LISUUBNT  BT  PABOX.. 

The  provisiona  of  the  stfttote  of  frauds,  or 
of  uses  and  truata,  against  allowing  an  express 
trust  to  establish  by  parol,  do  not  apply  where 
the  trust  has  been  executed,  and  the  object  of 
the  evideoce  is  to  show  the  true  consideration 
of  the  deed  by  which  it  was  carried  oat. 

[Ed.  Note.— For  other  eases,  see  Tmats,  C«Dt. 
Dig.  fil  62-65;  Dec.  Dig.  ^43.] 

8.  FBAUDtUKTr  CONVBTANCES  iS^aS?— FeaUD 

or  Cbeditobs — Insolvenct— Peoof. 

In  an  action  to  set  aside  a  deed  charged  to 
be  fraudulent  as  to  creditors,  it  must  be  trath 
alleged  and  proved,  before  the  deed  will  be  set 
aside,  that  at  t&e  time  the  conveyance  was  made 
the  debtor  was  iDSolvent,  and  the  fact  tliat  the 
insolvency  exists  at  the  time  suit  is  brought  does 
not  raise  the  presumption  that  the  debtor  waa 
insolvent  some  months  prior  to  that  time. 

lEid.  Note. — For  other  cases,  see  Fraodulait 
Conveyances.  Cent.  Dig.  {t  138-142,  148,  ISO- 
168;  Dec.  Dig.  ^57.] 

4.  Fbaudulent    Convbtances     .4ss>166  — 
FsAcn  OF  Creditobs — GaonNDs  foe  Set- 
TiKa  Abide  Deed— FsAnDULENT  Intent. 
In  order  to  set  aside  a  deed  as  fraudulent 

as  to  creditors,  which  has  been  made  to  pay  an 
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honest  debt,  the  grantee  must  know  of  and  par- 
ticipate in  the  fraudulent  intent 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §  4d3;  Dec.  Dig.  ^ 
155.] 

Commissioners*  Opinion.  Dlrlslon  No.  2. 
Error  from  District  Court,  Muskogee  Coun- 
ty; R.  P.  De  Graffenreid,  Judge. 

Action  by  tlie  Oklahoma  National  Bank,  a 
corporation,  and  another,  against  H.  O.  Cobb 
and  otber&  Judgment  for  defendants,  and 
plaintlfFs  bring  error.  Affirmed. 

This  was  an  action  instituted  by  the  plaln- 
tUTs  In  error  to  subject  certain  land  In  the 
city  of  Muskogee  to  the  payment  of  Judg- 
maits  tbey  bad  obtained  against  H.  C.  Cobb, 
the  one  on  November  1,  1912,  and  the  oth^ 
on  November  13,  1912.  The  notes  of  H.  O. 
Cobb,  on  which  the  Judgments  were  obtained, 
were  dated,  the  one  on  January  14, 1912,  and 
the  other  on  June  14,  1012,  and  were  both 
for  money  loaned  on  the  days  the  notes  bear 
date.  The  defendants  In  error,  LilUe  M. 
Dodson  and  M.  B.  McCaflTrey,  are  the  sisters 
of  H.  G.  Cobb,  and  are  s<Hne  of  the  heirs  of 
J.  O.  Cobb,  who  was  their  father.  After  set- 
tins  out  the  giving  of  the  notes,  that  Judg- 
ment had  been  obtained  on  tbem,  and  that 
In  December,  1912,  executions  were  Issued 
on  these  Judgments,  which  were  returned  uu- 
satlsfled,  the  petition  alleges  that  on  August 
1,  1912,  H.  C.  Cobb  conveyed  to  M.  B.  Mc- 
Caffrey, a  sister  of  the  grantor,  all  of  lot 
6  and  4  feet  of  lot  e,  block  1.  In  the  dty  of 
Muskogee,  wht(^  was  recorded  on  August  27, 
1012,  and  that  this  conveyance  was  made 
without  consideration,  and  with  the  intent 
to  hinder,  delay,  and  defraud  the  idaliitlffs, 
and  each  of  them,  in  the  collection  of  their 
several  claims,  and  that  this  land  was  re- 
ceived the  defendants,  McCaffivy  and 
Dodson,  with  full  knowledge  of  such  intent, 
and  with  the  Intent  to  assist  H.  0.  Oobb  In 
the  unlawful  purpose.  Other  land  was  set 
out  In  the  petition  as  having  been  conveyed 
to  Mrs.  Dodson  with  like  intent,  but  the  land 
above  set  out  Is  all  that  Is  embraced  In  this 
ajqwal.  Hie  court  b^ow  made  the  foUow- 
iDg  finding  of  fact: 

"That  the  improvements  on  and  possesaory 
right  to  the  property  described  In  said  petition 
as  all  of  lot  5  and  the  south  4  feet  of  lot  9  in 
block  No.  1  In  the  city  of  Muskogee,  was  owned 
and  occupied  by  John  O.  Cobb,  deceased,  sev- 
eral years  prior  to  his  death,  which  occurred  in 
December,  1902,  and  that  John  O.  Cobb  was 
the  father  of  H.  C.  Cobb,  whose  name  is  Henry 
C.  Cobb,  Lillie  M.  Dodson,  and  M.  B.  McCaf- 
frey; that  at  the  oral  instance  and  on  the  re- 
quest of  John  O.  Cobb,  during  his  lifetime,  said 
property  was  by  the  Muskogee  Townsite  Com- 
mission scheduled  to  Henry  C.  Cobb,  and  patent 
was  issued  to.  the  said  Henry  O.  Cobb,  convey- 
iag  said  property  in  fee  simple  to  the  said  Hen- 
ry C  Cobb ;  that  John  O.  Cobb  bad  said  prop- 
ewty  scheduled  to  Henry  C.  Cobb  for  the  use  and 
benefit  of  the  said  Henry  C.  Cobb  and  the  four 
sisters  of  Henry  C.  Cobb,  includinf:  Lillie  M. 
Dodson  and  M.  B.  McCaffrey,  defendants  here- 
in ;  that  John  O.  Cobb  had  said  lots  scheduled 
to  said  heirs,  so  that  they  could  take  same  at 
hia  death;  as  same  had  been  acquired  before 
his  marriage  to  Ills  second  wife,  then  living,  the 


'  said  John  O.  Cobb  felt  that  tills  property  should 
go  to  his  children,  and  his  said  wife  took  her 
dower  from  other  property  owned  by  John  O. 
Cobb,  and  that  she  is  now  dead;  that,  after 
the  death  of  John  O.  Cobb.  Henry  C  Cobb  was 
appointed  administrator  of  his  estate,  and  in 
the  administration  of  said  estate  did  not  in- 
clude said  property  described  as  lot  5  and  the 
south  4  feet  of  lot  6  in  block  1  in  tbe  dty  of 
Muskogee,  bat  recognized  said  property  as  be- 
longing to  the  estate  of  John  O-  Cobb,  deceas- 
ed ;  that  no  settlement  was  made  by  Henry  C. 
Cobb  with  the  heirs  of  John  O-  Cobb  as  to  said 
property,  lot  5  and  tbe  south  4  feet  of  lot  <t 
prior  to  August  1,  1912,  at  which  time  he  con- 
veyed by  warranty  deed  to  M.  B.  McCaffrey,  one 
of  the  defendants  herein,  all  of  lot  No.  6  and 
the  sooth  4  feet  of  lot  6  in  block  No.  1,  in  the 
city  of  Muskogee,  In  settlement  and  In  satis- 
faction of  the  claim  which  the  said  M.  B.  Mc- 
Caffrey had  and  held  against  the  said  Henry 

G.  Cobb  for  the  balance  due  her  from  the  es- 
tate of  John  O.  Cobb,  deceased,  and  that  by 
said  conveyance  four-fifths  was  in  execution  of 
the  trust  reposed  in  bim  by  his  father,  that  one- 
fifth  which  Henry  O.  Cobb  owned,  was  in  set- 
tlement of  tbe  claim  of  Mrs.  McCaf^y  against 
him,  and  that  she  took  the  other  three-fifths  in 
trust  for  her  three  sisters,  recognizing  at  the 
time  that  his  sisters  owned  an  equitable  interest 
in  said  property;  tliat  in  administering  said 
estate  Henry  C.  Oobb,  as  administrator,  charg- 
ed himself  and  disposed  of  only  such  portions  of 
the  estate  of  John  O.  Cobb  where  the  title  of 
the  real  property  appeared  in  John  O.  Cobb  and 
such  personal  properrt  as  belonged  to  the  said 
John  O.  Cobb  at  his  death:  that  the  considera- 
tion from  the  said  M.  B.  McCaffrey  to  the  said 

H.  C.  Cobb  for  said  conveyance  was  a  valuable 
and  sufficient  consideration,  and  said  conveyance 
was  a  valuable  and  suffident  condderation  and 
said  conveyance  was  accepted." 

It  was  admitted  that  the  executions  Is- 
sued on  tbe  Judgments  In  favor  of  the  plain-' 
tiffs  had  been  returned  unsatisfied.  There 
was  no  allegation  In  the  petition  that  Henry 
C.  Cobb  was  Insolvent  Tbe  plalntifTs  offer- 
ed to  show  tbat  at  the  time  the  notes  were 
made  the  ofBcers  of  the  banks  Investigated 
tbe  flnandal  condition  of  Henry  C.  Cobb, 
and  learned  of  the  fact  that  the  record  show- 
ed tbat  he  owned  a  great  deal  of  real  prop- 
erty In  Muskogee  county,  and  particularly 
knew  of  such  ownership  of  lot  1  and  the 
south  4  feet  of  lot  6,  block  1,  in  Muskogee, 
and  that  the  credit  was  extended  because  of 
the  ownership  by  the  defendant  of  this  prop- 
erty, and  that  tbe  legal  fee  was  shown  by 
the  records  to  be  In  H.  C.  Cobb  without  any 
beneficial  Interest  therein  In  any  other  per- 
son. This  offer  was  objected  to  by  the  de- 
fendants In  error,  and  the  objection  was 
sustained  by  the  court  and  exceptions  duly 
saved.  There  was  a  judgment  for  the  de- 
fendants, and  tbe  plaintiffs  bring  the  case  to 
tbis  court  by  petition  in  error  and  case- 
made. 

Brainerd  A  Davis,  B.  E.  Nussbanm,  and 
Leopold  A  Cochran,  all  of  Muskogee,  for 
plaintiffs  in  error.  Thomas  H.  Owen,  Joseph 
C.  Ston^  and  Sumner  J.  Upscomb,  all  of 
Muskogee,  for  defendants  in  error. 

DEVEBBUX,  a  (after  stating  the  facts  as 
above).  [1,2]  Tb»  plaintiff  in  error  urges 
that  the  trial  court  committed  error  in  ad- 
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mltting  parol  evidence  that  John  O.  Cobb 
had  the  patent  to  this  land  Issued  In  the 
name  of  Henry  C.  Cobb  to  hold  In  trust  for 
himself  aad  tbe  other  children  of  John  O. 
Cobb  by  a  previous  marriage,  on  tbe  ground 
that  parol  evidence  Is  not  admissible  to 
prove  an  express  trust  But  the  trust  In 
this  case  was  fuUy  executed  when  Henry  O. 
Cobb,  the  trustee,  executed  and  delivered  tbe 
deed  to  bis  sisters  (Logan  v.  Brown,  20  Okl. 
334,  95  Pac  441,  20  L.  R.  A.  [N.  S.]  298),  and 
the  evidence  was  clearly  competent  to  rebut 
the  allegation  of  fraud.  The  cause  o£  ac- 
tion set  out  in  the  plaintiff's  petition,  <hi 
which  they  sought  to  subject  this  land  to 
the  payment  of  their  judgments,  was  that 
Henry  C.  Cobb  conveyed  it  to  Mrs.  McCaf- 
frey, without  consideration,  and  with  Intent 
to  hinder  and  delay  the  plaintiffs  in  the  col- 
lection of  their  claims,  and  that  the  land 
was  received  by  Mrs.  McCaffrey  with  full 
knowledge  of  such  Intent  and  to  assist 
Henry  C-  Cobb  in  his  unlawful  purposfe.  To 
meet  this  issue,  it  was  competent  for  the  de- 
fendants to  show  what  the  true  considera- 
tion of  the  deed  was.  In  2  Moore  on  Fraud- 
ulent Couveyancra,  p.  904,  It  is  said: 

"The  recitals  in  a  deed  are  not  evidence  as 
to  third  parties,  and  when  a  feet  pat  at  iuue 
by  tbe  pleadings  is  particularly  wttbin  tbo 
knowledge  of  the  defendant,  rnich  as  the  consid' 
eration  of  a  conveyance  or  transfer  made  by 
him,  the  burden  of  proof  is  on  him  to  show 
the  fact." 

And  see  Bump  on  Fraudulent  Conveyances, 
S  66;  Wait  on  EYaudulent  Conveyances,  ii 
219  and  221,  where  It  Is  said  that  there  is  a 
manifest  tendency  In  the  courts  to  admit 
parol  evidence  of  the  true  consideration  of 
a  deed  in  almost  any  case.  In  Kunyon  v. 
Lear,  20  N.  C  373,  It  is  held  that  matters 
dehors  the  deed  may  be  resorted  to  for  re- 
pelling as  well  as  founding  a  presumption  of 
fraud.  And  see  Powell  t.  H^tinstall,  79  N. 
C.  207. 

In  the  case  at  bar  the  uncontradicted  evi- 
dence shows  that  J.  O.  Cobb  bad  the  patent 
Issued  In  the  name  of  Henry  C.  Cobb  to  hold 
In  trust  for  the  other  children  of  J.  O.  Cobb, 
and  at  least  this  imposed  on  him  the  moral 
duty  of  executing  tbe  trust  In  1  Moore  on 
Fraudulent  Conveyances,  p.  295,  It  Is  said 
that  a  moral  obligation  to  perform  a  duty 
to  convey  property  Is  suflRclent  to  sustain  a 
conveyance  of  the  property  by  a  debtor  as 
against  the  debtor's  creditors.  It  is  true  that 
the  author  points  out  that  there  Is  a  con- 
flict in  the  authorities  on  this  question,  but 
In  our  opinion  the  weight  of  reason  Is  with 
the  doctrine  as  laid  down  in  the  text. 

[3]  In  the  case  at  bar  tbe  petition  does 
not  allege  that  Henry  C.  Cobb  was  Insolvent 
when  he  executed  the  deed  to  Mrs.  McCaf- 
frey. It  is  true  that  on  November  1st  execu- 
tion on  one  of  these  Judgments  Issued  and 
afterwards  returned  unsatisfied.  In  order  to 
reach  pr<q)erty  voluntarily  conveyed  In  fraud 
of  creditors,  which  Is  the  allegation  In  this 
petition.  It  is  essential  that  insolvency  be 
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alleged  and  proved  at  tbe  time  the  convey- 
ance was  made.  In  Nevers  t.  Hack,  138  Ind. 
260,  37  N.  a  791,  46  Am.  St  Rep.  3S0.  It  Is 

held: 

"In  an  aetioD  to  set  aside  a  fraudulent  convey- 
ance, it  must  be  both  alleged  and  proved,  before 
the  plaintiff  can  succeed,  that  at  the  time  of  the 
conveyance,  and  at  the  time  tbe  suit  was 
brought,  tbe  debtor  did  not  have  enoui^h  prop- 
erty left,  subject  to  execution,  to  pay  bis  debts. 
The  fact  that  insolvency  exists  at  tbe  time  suit 
is  brought  to  set  aside  a  fraudulent  conveyance 
does  not  raise  the  presumption  that  insolvency 
existed  prior  to  that  time,  and  does  not  extend 
the  insolvency  back  to  the  time  tiie  oonveyance 
was  made." 

In  tbe  case  at  bar  Uie  evidence  lOiows  that 
Henry  O.  Oobb  held  Oils  land  under  a  parol 
trust  from  tats  father,  tor  the  benefit  of  him- 
self and  the  four  other  children  of  bis  father; 
that  on  August  l,  1912,  In  the  execution  <tf 
this  trust,  he  conveyed  land  to  Mrs.  Me- 
Cattny,  and  tbere  ia  no  eridenoe  Out  she 
knew  of  bis  .pecuniary  condition,  and  there 
Is  no  contradiction  of  her  evidence  that  she' 
had  no  intention  of  committing  any  fraud 
when  she  took  it;  and  that  her  brother's  one- 
fifth  was  deeded  to  her  to  settle  her  Interest 
in  her  father's  estate,  of  wbUih.  Henry  GL 
Cobb  was  administrator.  This  being  a  case 
cognizable  In  equity  under  the  fwmer 
practice,  we  have  carefully  examined  the  evt 
dence  and  are  satisfied  that  it  sustains  the 
finding  of  fact  by  the  trial  court 

Plaintiffs  in  error  rely  on  Rev.  Laws  1810,  | 
6673,  whidi  provides: 

"Where  an  express  trust  Is  created  in  relation 
to  real  property,  but  is  not  contained  or  declared 
in  the  grant  to  the  trustee,  or  in  any  instm- 
ment  aiened  by  bim,  and  recorded  in  the  same 
office  with  the  grant  to  tbe  trustee,  such  grant 
must  be  deemed  absolute  in  favw  of  tbe  subse- 
quent creditors  of  trustee,  not  having  notice  of 
the  trnst,  and  in  favor  of  the  purchasers  from 
such  trustee  without  notice,  and  for  a  valuable 
consideration." 

There  can  be  no  question  that  under  the 
provisions  of  this  statute,  Henry  O.  Cobb 
held  this  land,  as  far  as  creditors  are  con- 
cerned, Just  as  if  there  was  no  trust;  and 
if  there  had  been  an  all^tlon  of  insolvency 
In  the  petition,  and  proof  that  he  was  in- 
solvent when  the  deed  was  made,  to  Mrs. 
McCaffrey,  the  land  would  have  been  sub- 
ject to  his  debts.  But  this  statute  does  not 
make  the  trust  prc^rty  more  liable  for  his 
debts  than  property  he  owns  unincumbered 
with  any  trust  The  burden  of  proving 
Henry  O.  Oobb's  Insolvency  was  on  the  plain- 
tiffs in  error  and  If  he  was  solvent  when  he 
made  the  deed  to  Mrs.  McCaffrey,  he  had  the 
undoubted  right  to  fulfill  the  conditions  of 
his  trust,  and  creditors  could  not  complain, 
because.  If  he  was  solvent,  they  are  not  In- 
jured. 

[4]  Again,  tbe  evidence  shows  that  what- 
ever might  have  been  tbe  intent  of  Henry  C. 
Oobb,  &lrs.  McCaffrey  did  not  participate  in 
It  and  whatever  his  Intent  was.  it  does  not 
avoid  the  deed.  If  made  to  pay  a  bona  fide 
debt,  unless  tbe  creditor  also  has  such  fraud- 
ulent intent   Relger  v.  Davis,  67  N.  0. 185, 
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stone  T.  Marshall,  52  K.  C.  300.  And  In 
Lee  T.  Flannagan.  29  N.  C.  471,  It  is  held 
that,  where  the  loes  of  the  creditor  is  the 
consequence  of  paying  a  Just  debt,  the  trans- 
action is  not  fraudulent,  In  the  absence  of  in- 
tent to  defraud  the  creditor. 

What  we  have  said  disposes  of  the  action 
of  the  court  In  rejecting  the  evidence,  offered 
by  the  plaintiffs  In  error,  that  before  making 
the  loan  to  Henry  C.  Cobb  they  Investigated 
the  records,  and  found  a  large  amount  of  real 
estate  In  the  name  of  Henry  C.  Cobb,  with 
nothing  to  show  that  he  held  this  land  as 
trustee.  If  an  allegation  had  been  made  in 
the  petition,  and  evidence  offered,  that'  at  the 
time  the  deed  of  August  1st  was  execnteff 
Henry  C.  Cobb  was  Insolvent,  a  very  different 
question  would  have  been  presented;  but.  In 
the  absence  of  such  allegation  and  evidence, 
there  was  no  error  In  rejecting  this  evldencit. 

We  therefore  recconmend  that  the  Judg- 
ment be  affirmed. 

PER  ODBIAM.   Adc^ted  in  whole. 
(49  OU.  60S)  ' ' 

PIONEEB  HARDWOOD  CO.  T.  THOMP- 
SON.   (No.  6499.)  • 
(Saprune  Court  of  Oklahoma.    Oct.  12,  1810.) 

(SyllaTntt       the  OourtJ 

1.  ASVEAX.  AND  ERROB  «=>757— PBBSBNTATION 

roB  Review— Baixr—REFDSAi.  of  Continu- 
ance. 

Where,  on  the  day  set  for  the  trial  of  a  suit 
in  damages  for  personal  injuries,  the  cause 
being  at  issne,  plamtiff  amended  his  petition  by 
making  the  additional  charge  that  d^endant 
was  negligent  In  failing  to  provide  a  belt  shifter, 
contrary  to  the  statute,  whereupon  defwdant, 
after  ruling  his  answer  and  plaintiff  his  reply, 
moved  the  court  for  a  continuance  supportea  by 
affidavit,  held  that  the  cause  will  not  be  reversed 
on  the  ground  that  the  court  abused  his  discre- 
tion in  refusing  to  grant  the  contioaanoe  where 
defendant  has  failed  to  set  forth  in  his  brief 
(contrary  to  rule)  his  api^ication  tot  continu- 
ance  so  that  this  court  may  be  informed  where- 
fti  sacli  discretitm  was  abased. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  |  8092;  Dec  Dig.  «»757.] 

2.  MAStEB  AND  Sbbtant  «s>286— Injubt  to 
Sbsvant  —  DiBECnoN  OF  Vehdict  —  Evi- 
dence—Violation or  Factory  Act. 

Evidrace  examined,  and  held  to  disclose  a 
flagrant  violation  of  the  Factory  Act  (Rev. 
Iaw9  1910,  I  37401,  and  that  the  court  did  not 
err  In  refusing  to  direct  a  verdict  for  defendant. 

riM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  1001,  1006,  1008.  1010- 
lOlS.  1017-1088.  10^1042,  1044.  104^1060; 
Dec.  Dig.  «s>28e.l 

S,  Tsui.  *»194— Ihstbuctiows  —  Contbibu- 
TORT  Nequgenot— Question— J 0EY. 

In  view  of  Const  art.  23,  {  6.  it  is  not  error 
for  the  court  to  refuse  to  instruct  the  Jury  tbat 
If  they  believe  from  the  evidence  certain  facts 
exist,  soch  ta^  as  a  matter  of  law,  would  con- 
stitute ctHitribntory  negligence,  and  they  should 
■o  find. 

fEd.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  «  413,  436,  439-441,  446-454,  456-466; 
X>«c  Dig.  «t=»194.] 

Error  from  District  Court.  Bryan  County; 
JeBse  H.  Batdiett,  Jndgew 


Action  by  R.  B.  Thompson  against  the  Pio- 
neer Hardwood  Company.  Judgment  tor 
plaintiff,  and  defendant  brIncB  trror.  Af- 
firmed. 

McFherren  &  Cochran,  of  Durant,  for 
plaintiff  in  error.  liOden  <fc  Maberry.  of  Du- 
mitt.  tax  defendant  In  error. 

TURNER,  J.  On  Septembet  12,  1912,  In 
the  dlstrct  court  of  Bryan  county,  B.  B. 
Thompson,  defendant  In  error,  sued  Pioneer 
Hardwood  Company,  plaintiff  In  eiror.  In 
damages  for  personal  Injuries  alleged  to  have 
been  theretofore  sustained  by  him  while  em- 
ployed in  a  sawmill  owned  and  operated  by 
defendant  at  Durant.  His  i>etitlon  subetan- 
tlaUy  states  tbat  on  June  2,  1012.  wliUe  so- 
employed  by  defendant,  It  was  his  duty  to- 
operate  a  ripsaw,  which  revolved  In  a  longi- 
tudinal Blot  In  the  top  of  a  table  aome  five- 
feet  long,  three  feet  wide,  and  three  feet 
high,  some  four  Inches  of  the  saw  being  abover 
and  the  remainder  below  the  top  of  the  table  r 
that  the  saw  was  propelled  by  steam  and  run 
by  belts  connecting  with  shafting  beneath 
the  table  and  a  countershaft  a  few  feet 
away  on  the  floor  and  with  other  shafting 
near  the  ceiling;  that  In  order  to  stop  the 
saw  a  loose  pulley  had  been  provided  on  the 
countershaft,  upon  which  to  shift  the  belt 
running  the  saw,  but  that  at  the  time  he  was 
Injured  the  pulley  was,  and  had  been  for 
some  time  to  defendant's  knowledge,  out  of 
repair,  and  could  not  be  used  for  that  pnr^ 
pose,  in  consequence  of  which  he  was  com- 
pelled to  stop  the  saw  by  shifting  the  belt 
at  the  end  under  the  table,  by  pressing  down 
on  It  with  a  stick  from  the  side  of  the  table 
and  underneath  the  saw,  which  was  unguard- 
ed ;  and  that,  while  so  doing,  something 
struck  the  stick  upward  and  caused  his  wrist 
to  come  in  contact  with  the  saw  which  sever- 
ed his  wrist  and  cut  off  his  hand — to  his 
damage  In  a  sum  certain. 

The  specific  acts  of  negligence  charged  were 
a  failure  to  provide  a  guard  for  the  saw  and 
a  loose  pulley  on  the  countershaft  upon 
which  to  shift  the  belt  wbldi  ran  the  saw. 
contrary  to  Ber.  Laws  1910,  i  8746, 
reads: 

"The  owner  or  person  in  charge  of  a  factorr 
or  any  institution  where  machinery  is  used  shall 
provide  belt  shifters  or  other  mechanical  oon- 
trivances  for  the  porpooe  of  throwing  belts  on 
or  off  pulleys,  whenever  practicable.  All  ma- 
chines shall  be  provided  with  loose  pulleys  and 
all  vats,  pans,  phuers,  oogs,  gearing,  belting, 
shafting,  set  screws  and  machinery  of  every  de- 
scription shall  be  properly  guarded.  No  person 
sliaU  remove  or  make  ineffective  any  safeguard 
around  or  attached  to  anjr  machinery,  vats,  or 
pans,  while  the  same  are  in  use,  unless  for  the 
purposes  of  immediately  making  repairs  thereto^ 
and  all  such  safnruaras  bo  removed  sfaaU  b» 
promptly  replaced.   •   ♦   • " 

On  October  14,  1912,  defendant  answered 
In  effect  a  general  denial  and  pleaded  con- 
tributory negligence  and  assumption  of  risk. 
The  cause  was  set  for  trial  on  January  20.. 
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•Rehearing  denied  December  7,  1815. 
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1913,  at  which  time  plaintiff  filed  a  reply,  In 
effect  a  general  denial.  At  the  aame  time  he 
filed  an  amended  petition  Identical  with  the 
original,  except  it  charged  that  defendant 
was  also  negligent  In  falling  to  provide  a 
belt  sblfter,  which  he  alleged -was  practical, 
contrary  to  the  statute  aforesaid.  After  de- 
fendant had.  In  effect,  refiled  his  answer  and 
plaintiff  thei^to  replied  by  general  denial, 
defendant  moved  the  court  to  continue  the 
cause,  which  was  overruled.  Thereupon  there 
was  trial  to  a  Jury  and  Judgmwt  for  plain- 
tiff for  96,000,  and  defendant  brings  the  case 
here. 

[1,2]  For  the  reason  the  uncontroverted 
testimony  discloses  that,  although  plaintiff 
complained  that  the  loose  pulley  on  the  coun- 
tershaft was  BO  out  of  repair  that  It  could 
not  be  used  to  shift  the  belt  and  stop  the 
saw,  and  that  defendant  promised  but  fail- 
ed to  repair  it  In  consequence  of  which  plain- 
tiff was  compelled  to  use  the  means  he  did 
to  shift  the  belt,  and  tiiat  while  so  doing 
was  brought  la  dangerous  proximity  to  the 
unguarded  saw  which  caused  the  injury,  the 
evidence  discloses  a  flagrant  violation  of  the 
statute  In  question,  and  hence  there  Is  no 
merit  in  the  assignment  that  the  court  erred 
in  refusing  to  instruct  the  Jury  to  return  a 
verdict  in  favor  of  defendant. 

13]  And  plaintiff,  though  working  with 
knowledge  of  the  vlc^tlon,  did  not  assume 
the  risk.  Curtis  &  Gartslde  Co.  r.  Pribyl.  38 
Okl.  611,  134  Pac.  71,  40  U  B.  A.  (N.  S.)  471. 
But  it  is  contended  that,  inasmuch  as  the 
evidence  tends  to  prove  that  plaintiff  knew 
It  was  safe  or  safer  to  shift  the  belt  with  a 
stick  from  the  end  of  the  table  instead  of 
from  the  side,  as  he  did,  the  court  erred  in 
refusing  to  Instruct  the  Jury: 

"You  are  farther  instructed  that  if  in  the  dis- 
charge of  a  dangerous  duty  an  employ^  volun- 
turily  places  himself  In  a  dangerous  position  un- 
necessarily, when  there  is  another  place  that  is 
safer  that  he  could  have  ctiosen,  and  be  has  time 
to  exercise  his  judgment,  and  injury  occurs  to 
him  by  reason  of  his  choice,  then  he  cannot  re- 
cover for  such  injury. 

"You  are  further  instructed  that  if  you  find 
from  the  evidence  that  there  was  a  safe  manner 
iu  which  to  shift  the  belt  in  question  and  that 
if  the  plaintiff  had  shifted  the  belt  in  that  man- 
ner be  could  Dot  have  been  injured  in  the  man- 
ner complained  of,  and,  further,  that  plaintiff 
did  not  shift  the  belt  in  a  sa^  manner,  but 
chose  to  shift  the  said  belt  in  a  manner  tliat 
was  dangerous  and  was  thereby  injured,  that 
in  law  the  plaintiff  would  not  be  entitled  to 
recover  for  any  injury  he  might  suffer  as  the 
result  x)(  his  selection  of  the  dangerous  manner 
of  shifting  the  belt 

"And  if  you  believe  that  the  plaintiff  at- 
tempted to  shift  the  belt  on  the  machine  on . 
which  he  was  working  from  the  aide  of  the  ma- 
chine, and  that  be  knew  that  in  such  a  position 
he  WBR  more  unprotected  than  if  he  had  made 
the  shift  from  the  end  of  the  machine  instead, 
iind  that  bv  shifting  from  the  end  he  would  have 
been  safe  irom  the  saw.  while  shifting  from  the 
side  was  dangerous,  and  that  the  plaintiff  vol- 
untarily selected  a  way  which  he  knew  was 
dangerous  instead  of  the  safer  way,  then  the 
jury  shall  find  for  the  defendant." 
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And  authority  la  dted  In  support  of  the  cor- 
rectness of  the  charge.  But  our  Constitu- 
tion (article  23,  section  6)  provides: 

'The  defense  of  contributory  negligence  or  ot 
assumption  of  risk  shalL  in  all  cases  whatso- 
ever, be  a  question  of  fact,  and  aballi  at  all 
times,  be  left  to  the  juty." 

WMch  means  that  in  this  Jurisdiction  con- 
tributory negligence  is  no  longer  to  be  drawn 
by  the  court  as  a  conclosiCHi  of  law  from  the 
facts  found,  but  Is  In  all  cases  a  conclusion 
of  fact  to  be  drawn  by  the  Jury.  In  other 
words,  the  court  has  no  right  to  tell  the  Jury 
that  If  they  believe,  from  the  evidence,  cer- 
tain facts  exist  that  BWib  facts,  as  a  ma^ 
ter  of  law,  constitute  contributory  negligence 
and  that  they  should  so  find.  But  it  is  the 
duty  of  the  court  to  also  leave  to  the  Jury 
the  right  to  draw  Uie  ultimate  conclu^n 
from  the  facts  if  fbund  whether  or  not  con- 
tributory ne^igence  exista  aa  a  matter  of 
fact.  As  the  instruction  requested  the  court 
to  draw  audi  conclusion  himself  and  not 
leave  it  to  the  Jury,  there  was  no  error  in 
refusing  to  give  the  diarge. 

We  cannot  consider  the  contention  that  the 
cause  should  be  reversed,  on  the  ground  that 
the  court  abused  his  discretioa  in  falling  tu 
grant  a  continuance  aftw  idaintiff  bad  filed 
his  amended  petition,  as  stated.  This  for  the 
reason  that  defendant  has  failed  to  set  forth 
in  bis  brief  (contrary  to  rule)  his  motion  for 
continuance  or  the  substance  of  It,  but  in- 
Tltea  us  to  omsnlt  the  record  and  ascertain 
upon  what  he  relies  aa  addressing  its^  to 
the  discretion  of  the  court,  which  we  dedlne 
to  do. 

There  is  no  merit  in  the  remaining  assign- 
ments of  error. 
Afflrmed.  All  the  Juaticea  concur. 

(»2  Okl.  5S1> 

McDonald  t.  oobb.  ino.  sios.) 

(Supreme  Court  of  Oklahoma.   Nov.  28,  lOlS.) 

(Byllabut  bv  the  OomrtJ 

1.  Tbui,  «=3l33  —  Aboumbnt  of  Coursel— 
Cube  bt  Instbuctions. 

Where  counsel  for  the  prevailing  party,  io 
bis  argument  to  the  jury,  makes  remarks  which, 
in  effect,  advise  the  jury  as  to  the  law  on  a  cer- 
tain issue  of  the  case,  end  objections  are  made 
thereto  by  opposing  counsel,  and  sustained  by 
the  court,  and  after  the  close  of  the  argument 
the  court  Instructs  the  jury  with  reference  to 
such  remarks,  and  admonishes  it  not  to  consider 
the  same,  but  to  follow  the  court's  inatractions 
as  to  the  law  of  the  case,  held,  that  such  re- 
marks are  improper,  but  not  prejudicial  error, 
in  view  of  the  court's  Instmctlons  not  to  consid- 
er them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  316 ;  Dec  Dig.  «s3l33.] 

2.  Witnesses  <5=>56— Compemwct— HuaBAiiii 

AHO  WiFB— AOENCT. 

When,  in  the  absence  of  the  husband  from 
home,  the  wife  acts  in  protection  of  property 
claimed  by  the  husband,  and  within  the  circle  of 
the  home,  although  withoat  any  express  direc- 
tion, sbe  is  acting  as  bis  agent,  and  is  a  compe- 
tent witness.  In  an  action  by  or  against  Urn, 
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u  to  wliat  slw  does  and  nya  In  relation  there- 
with. 

[Ed.  Note.— For  other  caBes,  see  Witnessea, 
Cent.  Dig.  (f  163-U6;  Dee.  Dig. 

8.  Trial  ^»252— Refusal  op  Instbuotion— 

Evidence. 

It  is  not  error  to  refuse  a  regaested  In- 
BtructioD  on  the  defense  of  former  aoiiudioation, 
where  there  is  do  evidence  even  reasonably 
tending  to  sapport  aach  defense. 

[EM.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  505,  596-612 ;  Dec.  Dig.  ^252.] 

Commlsslonera'  Opint<m,  Division  No.  3. 
Error  from  County  Court,  Wagoner  County; 
Leon  B.  Fant,  Judge. 

Action  by  Alex  O.  Cobb  against  Charles  C. 
McDonald.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Sharp  ft  Cunningham,  of  Wagoner,  and 
James  M.  Gresham,  of  Norman,  for  plaintiff 
In  enw.  W.  T.  ft  A.  O.  Hunt,  of  Wagoner, 
for  defendant  in  error. 

DUDLEY,  a  On  April  22,  1912,  the  de- 
fendant in  error,  plaintiff  below,  commenced 
this  action  In  the  Justice  court  of  Wagoner 
township.  Wagoner  county,  against  the  plain- 
tiff in  error,  defendant  below,  to  recover  $62.- 
fiO  as  damages  for  the  alleged  destruction  of 
his  com  by  plaintiff  in  error's  hogs.  We 
shall  refer  to  the  parties  as  they  were  in  the 
trial  court.  There  was  Judgment  for  the 
plaintiff  in  the  Justice  court,  from  which  the 
defendant  prosecuted  an  appeal  to  the  coun- 
ty court,  where  the  case  was  tried  de  novo  to 
the  court  and  Jury,  resulting  in  a  Judgment 
for  the  plaintiff  for  |20,  from  which  tl»  de- 
fendant has  appealed. 

[1  ]  It  is  first  insisted  that  the  Judgment  of 
the  trial  court  should  be  reversed  on  account 
of  the  misconduct  of  the  attorney  for  the 
plaintiff  in  his  clodi^  argument  to  the  Jury. 
That  portion  of  the  argument  complained  of 
is  as  follows: 

'That  it  is  a  matter  of  law  if  the  Jury  finds 
that  the  defendant's  hired  hand  told  the  witness, 
MrsL  A.  G.  Cobb,  at  the  time  he  went  after  the 
hogs  in  controversy  that  tbey  all  belonged  to 
the  defendant,  then  the  defendant  was  liable  for 
any  damages  that  said  hogs  might  have  commit- 
ted whether  the  same  belonged  to  the  defend- 
ant in  fact  or  not."  ' 

Objection  was  made  to  the  foregoing  re- 
marks and  sustained  by  the  court  Follow- 
ing this,  the  attorney  said: 

"Gentlemen,  since  I  am  not  permitted  to  ar- 
gue that  gnestion,  I  leave  it  to  your  jndgment 
to  this  case  whether  or  not  the  defendant  would 
he  liable  for  any  damage  that  might  have  been 
done  by  ai^  hogs  which  the  said  hired  hands  of 
the  defendiuit  claimed  to  be  the  property  of  the 
defendant  at  the  time  he  went  after  the  hogs, 
whether  they  were  In  fact  the  hogs  of  the  de- 
fendant or  noL" 

To  these  remarks  the  defendant  objected, 
and  requested  the  court  to  admonish  the  Jury 
not  to  consider  the  same.  This  the  court  de- 
dined  to  do,  hut  after  the  close  of  the  ail- 
ment gave  the  following  Instruction: 

"Gentlemen  of  the  jury,  in  addition  to  the  In- 
Btroctions  given  you,  there  was  some  argument 
at  the  close  of  the  case  before  noon  which  may 


have  confased  your  minds.  The  court  wishes 
to  instruct  you  that  you  are  to  take  the  testir' 
mony  as  given  tiefore  you,  and  decide  ttiia  case 
according  to  the  law  as  given  you  in  these  in- 
structions, without  regard  to  any  argument  as 
to  what  any  law  may  be.  The  court  has  told 
you  in  these  instructions  what  tiie  law  is,  and 
from  the  testimony  before  you  under  the  law  in 
these  instructloiis  yon  are  to  determine  this 
case." 

Counsel  tn  making  the  remarks  first  abov? 
quoted  acted  Improperly ;  in  fact,  it  was  an 
effort  up<Hi  his  part  to  advise  the  Jury  as  to 
the  law  of  the  case.  This  was  the  province 
of  the  court  The  trial  court  sustained  ob- 
jections to  the  maidng  of  these  remarks,  and 
at  the  close  of  the  argnmrat,  In  effect.  In  giv- 
ing the  foregoing  instruction,  admonished  the 
Jury  not  to  consid^  these  remarks.  We 
have  a  right  to  assume  that  the  Jury  followed 
the  court's  instructions,  and,  notwithstand- 
ing the  fact  that  the  foregoing  remarks  ^^ere 
improper,  we  do  not  feel  that  the  case  should 
be  reversed  on  account  thereof,  In  view  of 
the  additional  instruction  of  the  court  after 
the  close  of  the  argument.  Coalgate  Co.  et  al. 
T.  BrosB,  25  OkL  244,  107  Faa  426,  1S8  Am. 
St  Bep.  916. 

[2]  It  is  next  insisted  that  the  trial  court 
committed  error  in  permitting  the  plalntiCTs 
wife  to  testify  concerning  the  destruction  of 
the  com  by  defendant's  hogs,  whose  bogs 
tbey  were,  etc  The  record  in  this  connec- 
tion discloses  that  the  plaintiff  was  away 
from  home  a  large  iK>rtlon  of  the  time,  and 
that  in  bis  al>seuce  his  wife  looked  after  the 
property,  and  that  while  he  was  away  de- 
fendant's bogs  trespassed  upon  plaintiff's 
property  and  destroyed  a  portion  of  his  corn. 
His  wife  endeavored  to  protect  the  com  by 
driving  the  bogs  away,  etc.,  and  npon  the 
trial  she  testified  with  reference  to  these 
matters.  Her  testimony  in  this  respect  was 
competent,  and  comes  clearly  within  the  rule 
permitting  the  wife  to  testify  with  reference 
to  transactions  where  she  acts  as  the  agent 
of  her  husband.  Subdivision  3,  8  5050,  Rev. 
Laws  1910.  This  section  of  our  statute  was 
adopted  from  the  state  of  Eansas,  and  the 
Supreme  Court  of  that  state,  In  the  case  of 
Fisher  et  al.  v.  Conway,  21  Kan.  29,  30  Am. 
Rep.  419,  discussing  a  ^llar  question  to  the 
one  under  conBtderatlon  here,  announced  this 
rule: 

"When,  in  the  absence  of  the  husband  from 
home,  the  wife  acts  in  |>rotection  of  property 
claimed  by  him  and  within  the  home  limits,  al- 
though without  any  express  direction  or  agree- 
ment, she  is  acting  as  nis  agent,  and  will  be  a 
competent  witness  in  an  action  by  or  against 
him  as  to  what  she  does  and  recites." 

So  we  say  here,  in  the  absence  of  the  hus- 
b&nA  from  bis  home,  It  was  the  duty  of  his 
wife  to  protect  the  property,  and  In  doing  so 
she  acted  as  his  agent,  and  what  she  said 
and  did  Is  competent  evidence  under  the 
rule  of  agency.  Mr.  Justice  Dunn,  speaking 
for  this  court  In  the  case  of  Armstrong-Byrd 
ft  Ca  T.  Crump.  25  Okl.  452.  106  Pac.  855,  re- 
fers to  and  quotes  approvingly  from  the  case 
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of  Fisher  et  aL  t.  Oonwajr.  snpre,  and  then 
says: 

''Moreover,  in  the  abaence  of  the  husband 
from  borne,  if  tbe  wife  acta  in  protection  of 

firoperty  claimed  by  bim  and  within  the  time 
imits,  although  withont  an;  expresa  direction 
or  agreemeat,  she  is  acting  as  his  agent,  and 
will  be  a  competent  witness,  in  action  by  or 
against  him,  as  to  what  ahe  does  in  relation 
therewith." 

There  can  be  no  doubt  but  that  the  testi- 
mony of  the  wife,  under  the  facts  and  cir- 
cumstances disclosed  by  the  record,  are  com- 
petent  under  the  foregoing  Bection  of  our 
statute. 

[3]  Complaint  is  made  on  the  refusal  of 
the  trial  court  to  ^ve  a  requested  Instruc- 
tion on  the  defense  of  former  adjudication. 
There  Is  no  evidence  reasonably  tending  to 
sustain  such  defense,  and  It  was  not  error  to 
refuse  the  requested  intructlon.  Uiller  Bros. 
V.  McCall  Co.,  37  Oitl.  634,  133  Paa  183. 

Tbe  Judgment  of  tbe  trial  court  should  be 
affirmed. 

FEB  CUBIAM.   Adopted  in  wh<d«b 

<S2  Okl.  590) 

PALMERr-GREGORT  CHIROPRACTIO 
COLLEGE  V.  SPAIN,  Sheriff,  et  aL 
(No.  5425.) 

(Supreme  Court  of  Oklahoma.   Nor.  23,  1&15.) 

(ByUabut  by  the  Court.) 
Appeal  Airn  Ebbob  «=»1001—Vebdict— Evi- 
dence. 

Where  there  li  competent  evidence  reason- 
ably tending  to  support  tbe  verdict  of  a  jarjr, 
under  proper  instructions  from  the  court,  this 
court  will  not  disturb  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  8922,  3928-3934;  Dec 
Dig.  «=»1001.] 

Commlssionen^  Opinion,  Division  Na  2. 
Error  from  Superior  Court  Oklahoma  Coun- 
ty; Edward  Dewes  Oldfleld,  Judge. 

Action  by  the  Palmer-Qregory  Chiropractic 
College  against  Jade  Spain,  as  sheriff  of  Ok- 
lahoma County  and  othars.  Jndgmrat  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Estes  &  Moore,  of  Oklahoma  City,  for 
plaintiff  In  error.  PhlUp  E.  Winter,  of  Okla- 
homa City,  for  defendants  in  error. 

GALBRAITH,  C.  This  appeal  is  from  the 
Judgment  of  the  trial  court  entered  upon  the 
verdict  of  a  Jury  in  a  replevin  action.  In 
which  the  title  and  tbe  right  to  possession  of 
certain  articles  of  personal  property  were 
Involved,  and  wbich  had  been  seized  by  the 
sheriff  of  Oklahoma  county  under  an  execu- 
tion Issued  upon  a  Judgment  against  Dr.  A. 
A.  Gregory.  The  plaintiff  in  error,  as  plain- 
tiff below,  claimed  that  the  property  belcmged 
to  It  and  not  to  Dr.  Gregory.  Tbe  finding 
of  tbe  Jury  was  against  this  contention,  and 
the  purpose  of  this  appeal  la  to  review  that 
Judgment 


There  Is  but  one  question  presented  by  this 
appeal ;  that  Is,  whether  or  not  there  Is  evi- 
dence In  the  record  tending  to  support  the 
verdict  of  the  Jury.  We  assume  that  the  law 
of  the  case  was  properly  declared  by  the 
court  to  the  Jury,  Inasmuch  as  no  exceptions 
were  saved  to  the  court's  charge  to  the  Jury. 
The  facts  disclosed  by  the  record.  In  brief, 
are  as  follows:  In  January,  1908,  Dr.  A.  A. 
Gregory,  and  one  of  his  daughters  and  two 
others,  members  of  his  professlMi,  signed 
articles  of  Incorporation  and  took  the  pre- 
liminary steps  for  organizing  a  corporation 
under  the  name  of  the  "Paimer^Gregory  Chi- 
ropractic College,"  with  place  of  business  In 
the  Campbell  Building,  Oklahoma  City.  The 
ostensible  purpose  of  the  corporation  was  to 
establish  a  college,  or  sanitarium,  or  school, 
with  the  Idea  of  propagating  the  faith  of  tbe 
promoters  at  so  much  per.  Some  six  or  eight 
months  later  one  ot  the  promoters  drt^q^ 
out  find  Dr.  Gregory  and  the  other  promotw 
entered  Into  a  pftrtnenAiip  agreonent  fbr  Un 
maL.-g«nait  and  ccmtitA  of  the  business  un- 
der the  corporate  name.  The  business  was 
conducted  under  tbe  partnership  agreonatt 
for  about  one  year  thereafter,  wben  tbe  part- 
ner retired,  leaving  Dr.  Gvegory  as  sole  own- 
er and  proprietor,  and  sole  sponsor  for  prop- 
agatiiv  the  faith  at  the  chlropractlcs  and 
maintaining  Its  college  of  learning  at  Okla< 
b<nna  City.  Dr.  Gregory  seems  to  have  borne 
this  burden  nnUl  June,  1912,  whoi  he  sought 
^mporarUy  to  lay  it  aedd&  Preparatory  to 
taking  a  vacation  he  caused  to  be  gathered 
together  his  lares  and  penates,  consisting  of 
books,  bookcases,  beds,  bed  springs,  bedding, 
mattresses,  dressers,  tables,  grips,  school 
seats,  chairs,  maps,  charts,  cut  glass,  embrac- 
ing 215  separate  parcels,  and  of  the  alleged 
value  of  $222.35,  and  placed  them  in  storage 
with  the  Reliable  Transfer  &  Storage  Com- 
pany. Afterwards  the  sheriff  levied  an  exe- 
cution on  this  property  In  storage  as  the 
property  of  Dr.  Gregory,  then  the  Palmer- 
Gregory  Chiropractic  College  Intervened  in 
the  suit  and  claimed  that  the  property  be- 
longed to  it  and  not  to  Dr.  Gregory,  and  it 
was  the  claim  of  this  company  to  the  owner- 
ship and  right  to  the  possession  of  this  prop- 
erty that  was  tried  In  this  action,  which  re- 
sulted In  the  judgment  Bi^>ealed  from. 

There  Is  ample  evidence  In  the  record  to 
show  that  Dr.  Gregory  was  the  real  owner 
and  proprietor  of  the  property  involved  In 
this  suit  as  well  as  the  owner  and  proprie- 
tor of  the  alleged  corporation,  Palmer-Gr^- 
ory  Chiropractic  College.  In  fact  the  evi- 
dence strongly  tends  to  support  the  Infer- 
ence, If  It  does  not  absolutely  ctnupel  it  that 
no  attempt  In  good  faith  was  ever  made  to 
organize  a  corporation,  and  that  a  corporate 
name  was  sought  and  used  as  a  mask  to  coo- 
ceal  the  work  of  a  Dr.  Jekyll  and  a  Mr.  Hyde. 

The  Jury  heard  the  testimony  and  observed 
the  manner  of  the  witnesses  In  testifying, 
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and  bj  their  verdict  found  against  the  con- 
tention of  Dr.  Qregory  that  this  property  be- 
longed to  the  Palmer-Gr^ory  Chiropractic 
College,  and  the  trial  court  in  denying  the 
motion  for  a  new  trial  approved  the  verdict 
and  finding  of  the  jury.  This  Is  conclusive 
on  this  court,  Inasmudi  as  no  exceptions 
were  taken  to  the  law  as  declared  by  the 
court  In  Its  charge  to  the  Jury  and  as  the 
finding  of  the  Jury  Is  supported  by  the  evi- 
dence, the  Judgment  of  the  trial  court  should 
be  affirmed.  McConnell  v.  Wfttkins,  42  Okl. 
214,  140  Pac.  1167. 

We  therefore  recommend  that  the  Jodg* 
meat  aiq;>eated  from  be  afOrmed. 

PBB  CURIAM.   Adopted  In  whole. 


(52  Okl.  SM) 

PARSONS  V.  PARKER  et  al.   (No.  6644.) 
(Supreme  Court  of  Oklahoma.   Nov.  28,  191S.) 

(8vUahu$  by  the  Court.) 

Appkai,  and  Bebob  <8=5773  —  Disuisbal  — 

Failuilb  to  File  Bbibf. 

Where  the  plaintiff  in  error  fails  and  neg- 
lects to  file  a  brief,  as  reqnlred  bv  rule  No.  7  of 
the  Supreme  Court  (137  Pac  iz),  the  appeal 
will  be  dismissed  for  want  of  prosecution. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  310473108-3110;  Dec. 
Dig.  «»773.] 

Commissioners'  Opinion,  Division  No.  4. 
Elrror  from  District  Court,  Kiowa  Oonnty; 
James  R.  Tolt>ert,  Judge. 

Action  between  ESmmet  A.  Parsons  and 
Myrtle  I*  Parker  and  others.  From  the 
Judgment,  Parsons  brings  error.  Dismissed. 

O.  B.  Klegel,  of  Snyder,  for  plaintiff  In 
emn:. 

WATTS,  <X  This  case  was  appealed  from 
the  district  court  of  Kiowa  county.  The 
record  shows  that  It  was  filed  In  the  office 
of  the  clerk  of  this  court  September  29, 1913, 
but  no  briefs  have  been  filed  on  behalf  of  the 
plaintlfl  Id  error,  nor  has  a  motion  been  filed 
requesting  further  time  within  whidi  to  file 
same. 

"Where  the  plaintiff  in  error  falls  and  neglects 
to  file  a  brief  as  required  by  rule  No.  7  of  the 
Supreme  Court  (137  Pac.  ix],  the  appeal  will  be 
dismissed  for  want  of  prosecutloo."  Turner 
Hardware  Co.  v.  John  Deere  Plow  Co.,  89  Okl. 
683,  186  Pac.  417. 

Therefore)  for  the  reason  stated,  we  recom- 
mend that  the  appeal  be  dismissed. 

PBB.  ODBXAU.   Adapted  In  whol*. 


m  Okl.  485) 

CARE  T.  SEIOI«Em.   (No.  &768.) 
(Sopreme  Court  of  Oklahoma.   Nov.  16,  191S.) 

(Byliahut  by  the  Court.) 

J.  Pleading  *=>34— Cause  or  Action— De- 
FKcnvE  Statement— Objection  to  Intbo- 
DUCTioN  OP  Evidence. 

There  is  a  vast  diffprenoe  betwe«n  a  defec- 

tfre  statement  of  n  good  cause  of  action  and 


a  statement  of  a  defective  cause  of  action ;  and 
where  a  defective  statement  of  a  ^od  cause  of 
action  is  first  challenged  by  an  objection  to  the 
introduction  of  evidence,  the  petition  will  be 
upheld,  nnless  there  is  a  total  failure  to  allege 
in  any  way  some  matter  essential  to  the  relief 
sought. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  5%,  66-74;  Dec  Dig.  ^»34.] 

2.  Appeal  and  Bbbob  <^774^Pbe8ENTatio'n 
FOB  Review— BaiEP—AfTiBMAHCE. 

Where  a  plaintiff  In  error  does  not  support 
hia  eontantion  by  anj  authority  whatever,  if 
an  examination  of  the  record  discloses  that 
there  is  no  prejudicial  error,  and  that  substan- 
tial justice  has  been  done,  the  judgment  will  be 
affirmed  without  discussing  the  assignments  In 
detaU. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  3090,  8097;  Dee.  Dig. 
774.] 

Commissioners'  Opinion,  Division  Na  2. 
Enwr  from  County  Court,  Comanche  Ooon- 
ty ;  H.  N.  Whalin,  Jndg& 

Action  by  -  John  Selgler  against  Ira  B. 
Carr.'  Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

J.  A.  Dlffendaffer  and  Johnson  &  Stevens, 
all  of  I^awton,  for  plaintiff  In  error.  W.  O. 
Henderson  and  John  E.  I^omas,  both  of 
Lawton,  for  defendant  in  error. 

BRETT,  C.  This  action  was  brought  In 
the  county  court  of  Comanche  county  by  the 
defendant  In  error,  as  plaintiff,  against  the 
plaintiff  In  error,  as  defendant,  to  recover 
damages  alleged  to  be  due  by  reason  of  the 
cattle  of  plaintiff  in  error  trespassing  upon 
the  defendant  In  error. 

[1,  2]  The  plaintiff  in  error  assigns  a  num- 
ber of  errors,  but  does  not  dte  or  quote  a 
single  authority  In  support  of  any  of  them. 
The  first  and  most  itnportant  assignment, 
however,  goed  to  the  sufficiency  of  the  peti- 
tion. The  petition  is  defective,  but  do  de- 
murrer was  filed  against  it,  but  Its  sufficien- 
cy was  challenged  for  the  first  time  by  an 
objection  to  the  introduction  of  evidence. 
This  court  has  repeatedly  held  that  such 
practice  If  not  favored,  and  that,  If  by  any 
reasonable  construction  the  petition  can  be 
held  to  state  a  good  cause  of  action,  It  will 
be  upheld,  when  Its  sufllclency  Is  first  attack- 
ed by  an  objection  to  the  Introduction  of  evi- 
dence. There  Is  a  vast  difference  between 
a  defective  statement  of  a  good  cause  of  ac- 
tion and  a  statement  of  a  defective  cause  of 
action ;  and  In  the  case  at  bar  we  have  only 
a  defective  statement  of  a  good  cause  of  ac- 
tion, and  this  class  of  petitions  are  beyond 
the  reach  of  an  objection  to  the  Introduction 
of  evidence,  unless  there  is  a  total  failure  to 
allege  In  any  way  some  matter  essential  to 
the  relief  sought,  or  a  total  want  of  aver- 
ment sufficient  to  sustain  a  verdict,  should 
one  be  rendered  on  evidence  introduced  un- 
der It.  And  such  Is  not  the  condition  of  the 
petition  under  consideration.  Hogan  et  al. 
V.  Bailey,  27  Okl.  15,  110  Pac.  890;  First 
National   Bank  of  Pond  Creek   v.  Vernon 
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Gocbnm,  17  Ofcl.  588.  87  Paa  855;  Haiy  B. 
Marsball  et  al.  t.  Mary  H<nnlert  13  Okl. 
264,  75  Pac.  3ea 

Since  the  plaintiff  in  error  has  not  sup- 
ported any  of  his  contentions  by  any  au- 
thorities whatever,  we  shall  not  discuss  them 
in  detail,  but  only  say  we  have  examined 
them  carefully  in  connection  with  the  rec- 
ord, and  find  no  prejudicial  error,  but  thtak 
the  trial  resulted  In  substantial  justice,  and 
that  the  Jndgmrait  should  be  aflSnned. 

VER  CUBIAM.  Adopted  In  whole. 


(68  Okl.  Bftg) 

CUND  r.  DB  WAI/F  et  at'  (No.  6638.) 
(Supreme  (3ourt  of  Oklahoma.   Nor.  23, 1919.) 

(SyUabut  ly  the  Court.) 
Appeal  ajsd  Ebbob  «=»430— Dibuissai/— Jd- 

BiSDicnoN. 

The  petition  in  error  and  tranacript  of  rec- 
ord was  filed  in  the  ofiice  of  the  clerk  of  this 
court  OD  October  1,  1913,  but  summons  in  er- 
ror has  not  been  served  or  waived,  nor  have  de- 
fendants in  error  appeared.  Under  mich  facts, 
this  court  has  no  junadiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  M  2173.  2174.  3126;  Dec. 
Dig.  ^s»430.} 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court.  Mayes  Count?; 
Preston  S.  Davis,  Judge. 

Action  between  Silas  A.  Gllne  and  W.  H. 
De  Walt  and  others.  From  the  Judgment, 
CUne  brings  error.  Dismissed. 

O'Hare  ft  Davidson,  ot  Muskogee,  tot 
plaintiff  in  error. 

WATTS,  O.  This  case  comee  from  the  dls* 
trlct  court  of  Mayes  coanty,  where  final  or- 
der was  entered  on  the  2d  day  of  April,  1913. 
from  which  the  ^Intlff  in  error  appeals. 
Transcript  was  filed  In  the  oflBce  of  the  clerk 
of  this  court  on  October  1.  1913,  but  plaintiff 
In  error  has  failed  to  hare  summons  In  er- 
ror served  <m  the  defendants  in  efror;  nei- 
ther have  the  def«idants  in  error  waived 
the  Issuance  of  summons  in  error  or  appear- 
ed In  this  court 

This  court  is  ther^ore  without  Jurisdic- 
tion, and  we  recommend  that  the  appeal  be 
dismissed. 

FEB  CURIAM.   Adopted  In  wholft 


(49  Okl.  396) 

MUSKOGEE  WHOLESALE  GROCER  CO.  v. 

DURANT.    (No.  5894.)  - 
(Supreme  Court  of  Oklahoma.   Nov.  23.  1915.) 

(Syllabus  hy  the  Court) 

FuuDumfT  ConTBTAHCBS  «s»47  —  Bulk 
Sales— Ofbbation  or  Statute— Fixtures. 
Section  2903,  Rev.  Laws  1^910,  afEecting 
sales  or  transfers  of  a  stock  of  goads,  wares, 
and  mercbaudise  or  portions  thereof,  appUes  to 
those  articles  usually  kept  for  sale  in  toe  ordi- 


nary course  of  bnrfnes^  and  does  not  include 
fixtures. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
CoDveyances,  Cent  Die  i  34;  De&  Dig. 
47.] 

E^Tor  fnsn  (bounty  Court,  Moskogm  Coun- 
ty ;  Thos.  W.  Leahy.  Judge. 

Action  brtween  the  Muskogee  Wholeule 
Orooer  Ctnupany  and  Munday  Dnrant 
From  the  Judgmrait,  the  Company  brings  er> 
ror.  Affirmed. 

M.  D.  HartseU  and  L.  J.  Roach,  both  of 
Muskogee,  for  plaintiff  In  error.  Robertson 
ft  Eean,  of  Muskogee,  tor  defendant  In  er- 
ror. 

HARDY,  J.  This  was  an  action  in  replev- 
in, and  Invcdved  the  title  to  a  stock  of 
goods  and  fixtures  claimed  by  defendant  in 
error  by  virtue  of  having  purchased  same 
from  one  Ches.  H.  Davis.  The  plaintiff  in 
error  had  recovered  a  Judgment  against  said 
Davis,  and  had  caused  execution  to  be  issu- 
ed and  levied  upon  the  stock  and  fixtures. 
There  is  but  one  question  presented,  and 
that  is  whether,  under  sections  2903,  2901, 
and  2905.  Rev.  Laws  1910,  commonly  known 
as  the  Bulk  Sales  Law,  a  sale  of  the  fixtures 
would  be  void  as  against  creditors.  The 
stock  of  goods  Is  not  involved.  Statutes  of 
this  character  are  comparatively  recent  la 
the  various  states,  and  there  are  but  few 
adjudicated  cases  upon  the  question.  The 
language  of  section  2903,  or  so  much  thereof 
as  Is  necessary  for  tbe  consideration  of 
this  question,  is  as  follows: 

"The  transfer  of  any  portion  of  a  stock  of 
goods,  wares  or  merchandise  otherwise  than  in 
the  ordinary  course  of  trade,  in  the  regular  and 
usual  prosecution  of  tbe  transferrer's  business., 
or  the  transfer  of  an  entire  such  stock  in  bulk 
shall  be  presumed  to  be  fraudulent  and  v<nd  as 
against  the  creditors  of  such  transferrer  and 
such  presumption  may  be  rebutted  only  by  a. 

Sroposed  transferee  showing  that,  at  loast  ten 
ays  before  the  transfer,  and  in  good  faith,  be 
made  a  full  and  nplidt  isauiry  of  the  trans- 
ferrer as  to  the  names  and  addresses  of  each  and' 
all  of  his  creditors.   •   •   •  " 

The  language  ot  this  section  set  out  would, 
seem  to  indicate  that  it  had  reference  to  the 
goods,  wares,  or  merchandise  that  wtfre  kept 
for  sale,  and  that  a  transfer  of  same  made 
in  violation  of  the  section  would  be  presump- 
tively fraudulent  and  void,  as  against  cred- 
itors. Off  ft  Co.  V.  Morehead.  235  111.  40,  85 
N.  B.  264,  20  Ll  R.  A,  (N.  S.)  167,  126  Am. 
St  Rep.  184,  14  Ann.  Cas.  434.  In  GaUus  T. 
Elmer,  193  Mass.  106,  78  N.  E.  772,  8  Ann. 
Cas.  1067.  it  was  held  that  a  similar  statute 
was  Intended  to  prevent  a  trader  from  dis- 
posing of  his  stock  of  merchandise  In  a  man- 
ner outside  the  usual  course  of  business,  and 
was  applicable  only  to  the  articles  which  the 
seller  keeps  in  the  ordinary  course  of  busi- 
ness, and  is  not  applicable  to  fixtures.  In 
Albrecht  v.  Cudlhee,  37  Wash.  206,  79  Pac. 
628,  the  Supreme  Court  of  Washington  hrid 
that  a  cash  register  whldi  was  not  a  part 
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of  tbe  soods  kept  for  sale  was  not  within  the 
laws  of  that  state  making  it  the  duty  of 
the  seller  on  a  sale  of  their  stock  of  goods, 
wares,  and  merchandise  In  bulk  to  famish 
an  affidavit  to  tbe  buyers,  giving  a  list  of 
their  creditors  at  the  time  of  the  sale,  and 
held  that  the  cash  register  was  not  subject 
to  attachment  in  the  bands  of  the  buyers  at 
the  suit  of  a  judgm^t  creditor,  though  no 
such  affidavit  was  made.  In  Curtis  v.  Phil- 
lips, 5  Mich.  U2,  a  mortgage  given  by  a  mer- 
chant on  goods  in  the  store  was  held  not  to 
include  an  Iron  safe  kept  therein,  and  which 
was  not  for  sale.  In  Plass  v.  Uorgan,  36 
Wash.  160.  78  Pac.  784,  the  Supreme  Court 
of  Washington  held  that  a  sale  of  the  huel- 
ness  and  appliances  of  a  boarding  house  and 
restaurant  keeper  Is  not  exempt  from  the 
provisions  of  such  section,  and  that  a  failure 
to  c<»Dply  therewith  rendered  tbe  sale  in- 
valid. This  case  was  reviewed  in  Everett 
Produce  Co.  v.  Smith  Bros.,  40  Wash.  666.  82 
Pac  905.  2  Ll  R.  A.  (N.  S.)  311,  11^  Am.  St. 
Sep.  979,  6  Ann.  Gas.  798,  where  tbe  property 
involved  was  all  the  property  belonging  to  a 
livery  stable  business,  and  it  was  there  held 
that  such  a  transfer  was  not  within  tbe  stat- 
ute. The  case  of  Plass  v.  Morgan  was  dl»- 
tlnguished  on  the  ground  that  tbe  merchan- 
dise necessarily  used  by  a  restaurant  keeper 
could  more  appropriately  be  termed  a  stock 
of  merchandise  than  the  horses  and  carriag- 
es in  a  livery  stable,  as  a  restaurant  keep- 
er  would  sell  the  articles  kept  by  him,  while 
the  livery  stable  keeper  did  not  keep  horses 
or  carriages  for  sale.  Other  cas^  hold- 
■ing  that  fixtures  are  not  embraced  within  the 
statute  are  Kolander  v.  Dunn  et  al.,  95  Minn. 
422,  104  N.  W.  371,  483;  Lee  v.  GUlen,  90 
Neb.  730, 134  N.  W.  278;  Boise  Ass'u  v.  Ellis, 
26  Idaho.  438,  144  Pac.  6;  NoUe  v.  Winstan- 
ley  (Ariz.)  145  Pac.  246;  Marshon  t.  Toohey 
(Nev.)  148  Pac  357.  In  Cooney  et  aU  v. 
Sweat,  133  Ga.  511,  66  S.  E.  2S7,  25  L.  R.  A. 
<X.  S.)  758,  the  Bulk  Sales  I/aw  of  that  state 
was  held  to  have  no  application  to  a  sale 
substantially  of  all  tbe  lumber  manufactured 
by  one  who  operated  a  sawmill;  but  in  Par- 
ham  v.  Potts-Thompson  Liquor  Co.,  127  Ga. 
303.  66  S.  E.  460,  such  a  statute  referring 
to  a  stock  of  goods,  wares,  and  merchandise 
was  held  to  Include  bar  fixtures,  safe,  desks, 
cash  register,  cigar  cases,  pool  tables,  and 
items  other  than  liquors  used  in  connection 
with  tbe  retail  liquor  business.  Fixtures  are 
expressly  included  In  the  statute  in  Michigan. 
People's  Savings  Bank  v.  Van  Allsburg,  165 
Mich.  524,  131  N.  W.  101;  Brown  v.  Qulgley, 
165  Mich.  337,  180  M.  W.  600,  34  l;  B.  A.  (N. 
S.)  218. 

Unfortunately  we  have  not  been  favored 
with  a  brief  by  defendant  in  error,  and  such 
inTestigatlons  as  we  have  been  able  to  make 
have  revealed  the  state  of  the  decisions 
above  outlined. 

We  think  a  reasonable  construction  to  give 
to  tbe  statute  Is  that  it  was  intended  to  ap- 


ply to  those  articles  kept  for  sale  In  the 
ordinary  course  which  a  creditor  would  fnr^ 
nish,  and  does  not  embrace  what  Is  ordina- 
rily known  as  fixtures. 

for  tiiese  reasons,  the  Jndgm^  Is  afflnn- 
ed.  All  the  Justices  concur. 


(62  Okl.  693) 

CHICAGO,  B.  I.  ft  P.  RT.  CO.  v.  SEWALIi. 
(No.  6452.) 

(Supreme  Court  of  Oklahoma.  Nov.  28,  191B.) 

Afpbal  and  BbBOB  «=»778— Failuu  to  FZU 

Bbief— Decision  ok  Appeal. 

Where  tbe  defendant  in  error  files  no  brief, 
if  upon  an  examination  of  tbe  brief  of  plaindfc 
in  error  and  tbe  record  it  is  found  that  its  con- 
tention la  reasonably  supported  by  its  brief,  the 
judgment  will  be  reversed. 

[Ed.  Note. — For  other  casee.  see  Appeal  and 
Error,CentI>ig.  SI  3104,  3108-8110;  Dec  Dig. 
«=»773.] 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  County  Oourt,  Beckham  County; 
E.  H.  Glpson,  Judge. 

Action  by  R.  N.  Sewall  against  the  Chica- 
go, Rock  Island  &  Pacific  Railway  Cwnpany. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded. 

C.  O.  Blake,  B.  J.  Roberts,  W.  H.  Hoor^ 
and  J.  O.  Gamble,  all  of  El  Reno.  K.  W. 
Shartel,  of  Oklahoma  City,  and  Bdiols  ft 
Merrill,  of  Elk  City,  for  i^tdntiff  In  error. 

BRETT,  O.  This  actiw  was  commenced 
In  the  county  court  Gt  Beckham  connty  by 
the  def^dant  In  error  as  plaintiff,  against 
the  plaintifl  in  error  as  defendant,  to  recover 
damages  alleged  to  be  due  by  reaatm  of  In- 
juries to  a  shipment  of  live  stock.  A  trial 
was  had,  which  resulted  In  Judgment  for 
the  plaintiff,  and  defendant  brings  error. 

The  appeal  was  filed  in  this  court  August 
6,  1918,  and  plaintiff  In  error  on  August  20, 
1915,  filed  Its  brief.  The  defendant  in  error 
has  filed  no  brlet  end  has  assigned  no  rea- 
son for  failure  to  do  so,  nor  asked  for  an 
extension  In  which  to  file  brief. 

We  have  examined  the  brief  of  plaintiff  in 
error,  and  the  record,  and  find  that  the  con- 
tentions of  plaintifl  in  error  are  reasonaUy 
supported  by  its  brie&  We.  therefore,  recom- 
mend that  the  Judgment  be  reversed,  and  the 
cause  remanded. 

PER  CURIAM.   Adopted  In  whola 


(52  OU.  665) 

STUART  T.  HICKS.  (No&  6658.  6880.)* 
(Supreme  Court  of  Oklahoma.   Oct  12,  1915.) 

(Byndbut  hy  Court.) 
1.  DiSMISBAI.   AND    NONSOTT  ^=»42— VOLUN- 

TABV    Dismissal   without   PBEjunicx  — 

What  Constitutes. 

On  ^u^st  12,  1912,  plaintiff  filed  an  action 
againnt  defendant  to  cancel  a  deed  alleeed  to 
have  been  obtained  from  her  by  plaintiff  throuffh 
fraud.   On  Uie  16th  day  ctf  October,  1912.  she 
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executed  a  second  deed  to  defendant  for  the 
name  land,  and  signed  a  stipulation  to  dismiss 
her  action  with  prejudice.  On  October  31, 1912, 
she  instituted  a  second  action  against  the  de- 
fendant to  cancel  both  of  said  deeds,  upon  the 
alleged  ground  of  fraud  in  obtaining  the  same. 
On  November  21,  1912,  she  filed  a  written  dis- 
missal of  her  first  action  -without  prejudice,  and 
the  court  made  an  order  to  that  effect  On 
December  9,  1912,  the  defendant  filed  the  stipu- 
lation of  dismissal  with  prejudice,  obtained  from 
plaintiff  on  October  16,  1912,  and  the  court 
made  an  order  rriative  to  said  cause  as  follows: 
"12/9/12.  Parties  file  stipulation  of  disonissal. 
Cause  dismissed" — and  on  the  same  date  the 
clerk  made  the  following  entry:  "Cause  dis- 
missed as  per  stipulation  of  this  date."  Held, 
cause  was  effective!;  dismissed  without  preju- 
dice on  November  21,  1912. 

[Ed.  Note^For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  fS  7fr-M;  Dec.  Dig.  ^ 
42.] 

2.  DiaUISBAL  AND  NoWStTlT  «=>14  — VoLTTN- 

TABY  DrsMiBSAi/— When  EPFEcnvr. 

Section  5126.  Rev.  Laws  1910,  provides  for 
the  dismissal  of  an  action  by  plaintiff  npon  the 
payment  of  costs,  and  a  dismissal  complying 
with  the  statute  becomes  effective  immediately 
upon  the  filing  of  the  diunissal,  and  requires 
no  order  of  the  court 

[Ed.  Not?.— For  other  cases,  see  IMamissal  and 
Nonsnit,  Cent.  Dig.  S  30;  Dec  Dig.  «e3314.] 

Commlasioners'  Opinion,  Dirlslon  Ko.  4. 
EkTor  from  District  Oonrt,  Mcintosh  Oountr; 
Pralle  B.  Ooie,  Jiide& 

Actlfm  by  Pearl  mcks  against  I.  O. 
Stuart  Judgment  for  plaintUC,  and  defend- 
ant brings  error.  Affirmed. 

Obas.  F.  Runyan,  of  Musliogee,  for  plain- 
tiff In  error.  J.  B.  Lucas  and  Britten  H. 
Tabor,  both  of  Checotah,  for  defendant  in 
error. 

UATHEIWS,  C.  The  parOes  will  be  re- 
ferred to  here  as  they  were  designated  in 
the  trial  coart-  The  plaintlfT.  Pearl  Hidis, 
is  a  Degress  and  freed  man  citizen  of  the 
Creels;  Nation,  and  as  such  was  allotted  160 
acres  of  land  in  Mcintosh  county.  On  the  1st 
day  oi  August,  1912,  she  made  a  deed  to  all 
of  said  land  to  the  defendant  Soon  there- 
after she  Instituted  suit  aginat  defendant  for 
the  canceUati<Hi  of  said  deed,  plaintiff  there- 
in alle^ng  that  said  deed  was  cA)talned 
through  fraud  and  deception.  After  the  In- 
stitution of  said  suit  plaintiff  and  defendant 
a^eed  to  a  settlement  of  their  differences, 
and  for  an  agreed  consideratirai  plaintiff 
made  defendant  another  deed  to  her  allot- 
ment of  160  acres,  and  signed  a  stipulation 
.to  dismiss  her  action  with  prejudice.  In  a 
shcnt  while  thereafter  plaintiff  instituted  a 
second  action  against  defendant,  therein  seek- 
ing to  cancel  both  the  first  and  second  deeds, 
alleging  that  the  same  were  procured  through 
fraud  and  deception.  On  the  22d  day  of 
November,  1912,  the  defendant  filed  his  an- 
swer to  the  last-^med  action  of  plaintiff,  and 
answered  by  general  denial,  and  further 
pleaded  that  at  the  time  plaintiff  filed  her 
said  action  she  had  then  pending  a  prior  ac- 
tion against  the  defendant,  which  cause  of 
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Mttaoi  was  the  same  as  ttiat  alleged  in  her 
last-filed  petition,  and  that  the  lurties,  sub- 
ject-matter, and  causes  of  action  were  the 
some  In  each  suit,  and  prayed  for  tbe  dia- 
mlsaal  of  the  las^flled  suit  On  the  2etb  day 
of  November,  1912,  plaintiff  replied  that  she 
had  dismissed  ber  former  action  mentitmed 
in  defendant's  answer  without  prejudice.  On 
the  19tb  day  of  Mardi,  1918,  defendant  filed 
his  amended  answer  and  plea  in  bar  to  plain- 
tiff^ petition,  wherein  he  alleged  that  plain- 
tiff had  filed  a  prior  action  against  defend- 
ant, BQeklng  to  have  a  deed  given  by  plain- 
tiff to  defendant  canoded,  and  further  al- 
leged that  said  cause  of  action  was  the  same 
as  the  present  one,  and  that  tbe  parties,  sub- 
ject-matter, and  causes  of  action  were  the 
same  in  each  suit,  and  that  on  December  9, 
1912,  by  order  at  court,  the  first  cause  of  ac- 
tion was  dismissed  wtOi  prejudice,  ^d  said 
order  of  dismissal  was  a  complete  adjudica- 
tion of  all  the  matters  set  iq>  In  the  last-filed 
action  and  a  bar  to  tbe  cause  ctf  action  set 
forth  In  plaintiff's  petition.  The  cause  came 
on  to  be  heard  npon  defendant's  motion  to 
dismiss  plaintiff's  suit,  and  tbe  court,  afto- 
hearing  the  evideaca  presented  by  the  parties 
relative  0ieretb,  sustained  tbe  motion,  and. 
entered  on  order  dismissing  the  same,  np- 
on the  grounds  that  tbe  two  actions  as  to  the 
parties  th«eto  and  subject-matter  were  the 
same,  and  that  the  former  one  had  been  dis- 
missed with  prejudice^  and  hence  a  bar  to 
another  suit  upon  the  same  cause  of  action 
and  a  complete  and  final  adjudication  there- 
of. Tbe  plaintiff  then  filed  her  motion  for 
a  new  trial,  setting  oat  therein  that  the  court 
had  erred  in  sustaining  defendant's  said  plea 
Id  bar.  On  the  4th  day  of  August,  1913,  the 
court  sustained  plaintiff's  motion  and  grant- 
ed a  new  trial,  from  whl;h  action  of  the 
court  tbe  defradant  ai^aled  to  this  court 
Tixe  cause  came  on  for  trial  upon  Its  merits 
on  April  7,  1914,  the  case  was  tried  to  tbo 
court,  who  rendered  Judgment  canceling  the 
deeds  given  by  plaintiff  to  defendant  upon 
the  terms  that  plaintiff  reconvey  to  defendant 
40  acres  of  land  which  defendant  had  deeded 
to  plaintiff,  and  also  refund  to  defendant 
the  sum  of  $1,215  with  Interest  Defendant 
filed  a  motion  for  a  new  trial,  which  was  de- 
nied, and  he  has  appealed  to  this  court  The 
parties  hereto  have  filed  a  stipulation  that 
the  two  appeals  be  consolidated  and  treated 
as  one  case. 

The  defendant  states  his  contention  as 
follows: 

"The  main  question  in  the  case,  and  practical- 
ly the  only  one  which  plaintiff  in  error  cares 
to  urge  on  this  appeal,  is  the  error  committed 
by  tbe  trial  court  in  sustaining  the  motion  of 
plaintiff  for  new  trial  of  the  matter  in  which  the 
court  decreed  that  the  judgment  of  Dec«nber 
12,  1912,  dismissing  cause  No.  869  was  res  ad* 
judicata  of  the  issues  inv(dved  In  the  ^nmrnt  ao 
tion." 

[1]  In  seeking  to  have  this  court  review 
the  action  of  tbe  trial  court  In  granUng  thit 
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plaintiff  below  a  new  trial,  tlie  defendant 
eta  tea  that  tbe  only  proposition  presented 
here  is  a  "pure,  simple,  and  nnmliecl  qoes- 
tion  of  law,"  and  we  are  of  the  opinion  that 
he  is  correct.  It  appears  that  this  case 
hinges  npon  whether  the  first  cause  of  ac- 
tion was  dismissed  with  or  without  preju- 
dice. It  is  plainly  apparent  that  the  par- 
ties and  causes  of  action  In  the  two  suits 
were  in  effect  the  same.  It  Is  true,  the  last- 
filed  cause  of  action  also  prayed  that  a  sec- 
ond deed  given  by  plaintiff  to  defendant  be 
canceled  for  alleged  fraud  and  deceit,  but  in 
order  for  plaintiff  to  maintain  the  last  cause 
of  action,  it  was  imperative  that  the  first 
caose  of  actltm  had  not  gone  to  final  Judg- 
ment because  if  the  first  cause  of  action, 
wtiich  sought  to  liave  the  prior  deed  from 
plaintiff  to  defendant  canceled,  tiad  been  ef- 
fectively dismissed  with  prejudice,  then 
plaintiff  would  have  no  longer  such  interest 
In  the  land  In  controversy  as  would  support 
the  second  action.  The  trial  court  did  not 
state  his  reasons  for  granting  a  new  trial, 
bis  order  being  that: 

*The  court  having  heard  the  argument  of 
coansd  and  beiof  fuDy  advised  in  the  premisea 
doth  sustain  said  motion  and  grant  a  new 
trial  herein.'' 

On  November  21, 1912,  there  was  filed  the 
following: 

"In  the  District  Court  in  and  for  Mcintosh 
County,  Oklahoma. 
"Petri  Hicks,  Ptalotifr,  v.  I.  O.  Stuart,  De- 
fmdant.   No.  809. 
"Dismissal. 

"Gomes  now  Pearl  Hicks,  the  plaintiff  In 
the  above  numbered  and  styled  cause  of  action 
now  pending  in  this  court,  and  dismisses  said 
cause  of  acnon  without  prejudice. 

"Dated  thi«  80th  day  of  October,  1912. 

"[Signedl  Pearl  Hicks." 

On  December  9,  1912,  there  wu  filed  the 
followlns: 

"In  the  District  Court  in  and  for  Uclntoeh  ' 
County,  Oklahoma. 
"Pearl  Hicks,  nto  Pearl  Oiiambers,  and  Garfield 
Hicks,  Plaintiffs,  v.  I.  O.  Stuart,  De- 
fendant.  No.  859. 
"DiamlssaL 

"Comes  now  the  plaintUfe  in  the  above-entitled 
canae  and  dismiss  the  petition,  Sled  herein  and 
tbe  cause  of  action  set  forth  therein  at  plain- 
tUfs  cost  and  with  prejudice. 

**Dated  this  16tb  day  of  October.  1912. 

"[Signed]  Pearl  Hicks,  uSe  Chamben.** 

Tbe  txtal  HxKiket  in  reference  to  the  dis- 
position of  tbe  first  case  'shows  the  following 
orders  made  by  tbe  court: 

'  "Judge's  Orders. 

"11/21/12.   Pltf.  files  dismissal  without  prei. 
**12/9/12.    Parties    files    stip.  dtsmissa]. 
Caose  dismissed." 

Hie  minutes  of  the  court  clerk  made  on 
December  9,  1912,  in  reference  to  the  dis- 
missal of  tbe  first  cause  of  action  are  as 
follows: 

'•Pearl  Hicks  et  al.  v.  I.  O.  Stuart.  Number 
869.  Cause  dismissed  as  per  stipulation  of  this 
date- 


[2]  Section  5126,  Bev.  Laws  1910,  provides 
that  the  plaintiff  may,  on  the  paym^t  of 
costs  and  without  an  order  of  court,  dis- 
miss his  civil  action  at  any  time  l)efore  an 
answer  piraying  affirmative  relief  against 
him  is  filed  in  the  action.  On  November  22, 
1912,  and  after  the  plaln^  had  filed  a  dis- 
missal of  her  first  suit,  the  defendant  filed 
his  answer  thereto,  praying  for  affirmative 
relief,  in  that  he  asked  that  the  title  to  the 
land  In  controversy  be  quieted  In  him,  and 
that  it  be  decreed  that  the  plaintiff  had  no 
valid  claim  or  title  therein.  Under  section 
5126,  supra,  the  plaintiff  had  tihe  right  to 
dismiss  her  action  at  any  time,  even  with- 
out an  order  of  the  court,  and  her  dismissal 
became  effective  immediately  upon  the  filing 
of  the  dismissal  Instrument  and  tbe  pay- 
ment of  the  costs.  The  record  is  silent  as  to 
whether  or  not  she  paid  the  costs  at  the  time 
she  filed  her  dismissal,  but  even  should  it  be 
held -that  it  was  Incumbent  upon  her  to  af- 
firmatively show  that  she  had  paid  the  ac- 
crued costs  at  the  time  she  died  her  dis- 
missal, yet  that  defect,  If  such  It  be,  was 
fully  cured  by  obtaining  from  the  court  on 
that  date  an  order  of  dismissal.  Interstate 
Crude  Oil  Co.  v.  Toung,  29  Okl.  466,  118 
Pac.  257;  Long  t.  Bagwell,  38  OkL  812,  188 
Pac.  60. 

We  hold  that  on  December  9,  1912,  at  the 
time  the  defendant  filed  the  stipulation  sign- 
ed by  the  plaintiff  to  dismiss  the  cause  of 
action  with  prejudice,  plaintiff's  cause  of  ac- 
tion had  effectively  been  dismissed  prior 
thereto  on  the  21St  day  of  November,  1912, 
without  prejudice,  and  therefore  the  court 
had  no  authority  to  then  make  a  valid  or- 
der dismissing  with  prejudice,  without  first 
vacating  or  modifying  in  some  way  the  said 
dismissal  and  order  of  November  21st,  and 
for  these  reasons  we  are  of  the  opinion  that 
the  court  did  not  commit  error  In  granting 
plaintiff  a  new  trial,  and  we  recommend 
that  tbe  Judgment  be  affirmed. 

PSIB  CUBIAM.   Adopted  In  whole. 


'  '  (52  Okl.  «8> 

SPRINGFIELD  FIRE  &  MARINE  INS.  CO. 

V.  HALSBY.   (No.  5367.) 
(Supreme  Court  of  Oklahoma.   Nov.  16,  1916.) 

(SyllabiM  hif  the  Court.) 

1.  iNSnBANCE  <@=>335  —  FiBB  PoLICY  —  BoOK 

Wabbanti  Clause— Sufficienct  op  Com- 

PLIANCB. 

The  "book  warranty"  clause  of  the  standard 
form  of  fire  insurance  policy  in  use  in  Oklahoma 
is  complied  with  by  tbe  assured  if  the  set  of 
books  Kept  by  him  are  sufficient  to  enable  a  man 
of  ordinary  intelligence  to  ascertain  from  them 
with  reasonable  certain^  the  amount  and  value 
of  the  goods  destroyed. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  852,  853 ;  Dec  Dig.  «=»335.] 

2.  iNStTBAKCE  «=>376— FiBE  POLICT— BlNMNO 

EfTTCT— Acts  and  Knowledge  of  Agent— 
Waiveb  of  Pbovirion. 

When  a  local  agent  of  a  Sre  insurance  com* 
pany,  who  has  tbe  power  to  accept  a  risk  and 
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deUver  the  poiicy  of  Insaranoe,  at  and  prior  to  i 
the  time  of  the  delivery  of  the  policy  ia  adviaed 
and  has  fall  knowledge  of  the  fact  that  a  portion 
of  the  property  in  so  red  ia  incumbered  by  * 
chattel  mortgage,  and  with  that  knowledge  ac- 
cents the  premium  and  delivers  the  policy,  such 
policy  is  bindiBg  upon  the  company  notwith- 
standing it  contains  a  provision  that  none 
of  the  company's  officers  or  agents  can  waive 
any  of  its  provisions,  except  in  writing  indorsed 
on  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  95:i-955;  Dec.  Dig.  «=>376.] 

Commissioners'  Opinion,  Division  No.  2. 
£rror  from  District  Court,  Grady  County; 
Frank  M.  Bailey,  Judge. 

Action  by  Walter  Halsey  against  the 
SprlDgBeld  Fire  &  Marine  Insurance  Com- 
pany. Judgment  tor  plaintUT,  and  defendant 
brings  error.  Affirmed. 

Bnrwell.  Crockett  &  Johnson,  of  Oklahoma 
City,  tor  plaintiff  In  error.  F.  B.  Riddle 
and  Harry  Hammerly,  both  of  Chickasba, 
for  defendant  in  error.  * 

OALBRAITH,  C.  After  this  cause  was  re- 
versed on  a  former  appeal  to  this  court  (see 
34  Okl.  383,  126  Pac  237)  the  defendant  in 
error  filed  an  amended  petition  ailing,  In 
brief,  that  on  August  14,  1900.  be  was  the 
owner  ot  a  certain  stock  <hC  groceries,  no- 
tions, fixtures,  etc.,  of  the  reasonable  value 
ot  92.250,  Bitoated  in  a  building  on  lot  12. 
block  187.  in  the  city  of  Gliickasha,  OkL; 
that  on  that  date  the  plalnOfl  in  error, 
through  its  local  agent,  in  consideration  of 
the  stipulated  premium,  issued  to  him  its 
policy  of  insurance  on  said  pri^rty,  insuring 
the  same  against  loss  or  damage  by  fire  in 
the  sum  of  91,200  tor  a  period  of  one  year 
from  that  date ;  that  the  fixtures  so  Insured 
included  a  certain  set  of  scales  which  had 
been  purchased  on  condition,  the  title  there- 
to remaining  In  the  vendor  until  the  purchase 
price  bad  been  paid;  that  the  agent  ot  the 
plaintiff  in  error,  who  issued  said  policy,  had 
knowledge  of  such  purchase  and  the  condi- 
tion of  the  title  to  said  property,  also  of  the 
method  and  manner  in  which  the  assured 
kept  his  books  and  conducted  his  business; 
that  on  August  21,  1009,  without  fault  of  de- 
fendant In  error,  the  said  stock  and  fixtures 
were  totally  destroyed  by  fire,  whereby. the 
plaintiff  in  error  became  Indebted  to  him  in 
the  amount  ot  the  policy;  that  he  had  sub- 
stantially complied  with  all  the  condttious 
required  of  him  under  the  terms  of  said 
policy,  except  that  as  to  the  title  of  the 
scales ;  and  that  the  provision  of  the  pol- 
icy against  Incumbrances  against  the  same 
had  been  waived  by  the  agent  of  the  com- 
pany. After  a  motion  to  strike  bad  been 
denied,  and  a  demurrer  ovemiled,  the  plain- 
tiff in  error  filed  an  answer  consisting  of  a 
general  denial,  and  the  affirmative  defense 
of  breach  of  the  book  warranty  clause  in 
tbe  policy,  and  a  breach  of  the  terms  of  the 
policy  prohibiting  Incumbrances.  To  the  an- 
swer a  reply  was  filed  denying  the  new  mat- 
ter, and  alleging  that  an  hiventory  of  the 


stock  had  been  taken  by  the  insured  less  than 
30  days  prior  to  the  issuance  of  the  policy, 
that  under  the  terms  and  conditions  of  the 
poUc7  he  was  not  required  to  make  another 
inventory  until  after  the  exi^ration  of  11 
months  after  its  issuance  and  delivery,  and 
that  be  was  not  reqnired  to  keep  a  set  of 
books  nntU  after  the  expiration  of  the  said 
U  months,  and  that  at  all  times  when  the 
store  was  not  apea  for  budneas  be  kept  his 
books,  papers,  and  records  in  a  safe  place, 
and  not  within  the  building,  ai^  that  no 
part  of  the  books,  papers,  and  records  were 
burned. 

A  jury  was  waived,  and  the  cause  was  sub- 
mitted to  the  court  for  trial  on  the  issues 
raised  by  the  pleadings.  The  court  found 
for  the  plaintiff,  and  the  Judgment  and  find- 
ing, in  part,  la  as  foUows: 

"The  court  further  finds  tcvm  the  evidence 
that  the  amount  of  insurance  upon  the  fixtures 
owned  by  the  plaintiff  at  the  time  of  the  fire  was 
the  sum  of  $200.  And  the  court  further  finds 
from  the  evidence  that  the  gross  value  of  said 
fixtures  at  the  date  of  the  fire  was  $258.90,  and 
that  plaintiff  is  entitled  to  recover  three-fourths 
of  said  value,  or  the  sum  of  $194.16.  Tbe  court 
further  finds  that  the  property  covered  by  the 
insurance  policy  sued  on  was  totally  destroyed 
by  fire  on  August  21,  1900.  Tbe  court  farther 
finds  from  the  evidence  introduced  herein,  in- 
cluding the  books,  invoices,  and  records  of  the 
business  kept  by  said  plaintiff,  and  from  the  tes- 
timony of  tbe  plaintiff  and  the  insurance  ad- 
juster, that  the  true  status  of  said  business  could 
be  reasonably  ascertained  at  the  date  of  the  fire, 
and  that  the  plaintiff  had  tubstantialty  complied 
with  the  provision  known  as  the  'iron  safe 
clause'  in  reference  to  keeping  a  set  of  books  and 
the  record  of  his  business,  and  that  the  actual 
cash  value  of  said  stock  of  merchandise,  exclu- 
sive of  fixtures  on  tbe  date  of  said  fire,  as  shown 
from  the  Invoice,  book,  inventory,  and  record 
kept  of  said  business  from  the  testimony  of  the 
plaintiff,  and  other  witnesses,  other  than  that 
which  has  heretofore  been  stricken  out,  was 
the  sum  of  ^,826.18. 

"The  court  further  finds  that  said  plaintiff 
held  other  insurance  npon  said  stock  of  merchan- 
dise, exclusive  ot  tbe  fixtures,  in  tbe  sum  of 
$400. 

"The  court  farther  finds  that  the  three-fourths 
cash  value  of  the  stock  of  merchandise  and  goods 
at  the  date  of  the  fire,  exclusive^of  fixtureu, 
was  $030.72,  and  that  the  amount  of  which 
the  $400  policy  of  insurance  upon  said  stock 
would  bear  to  the  three-fourths  value  of  said 
stock  of  merchandise  and  goods  would  be  $391.- 
52,  and  that  the  amount  of  the  policy  sued  on 
hereon  upon  the  stock  of  merchandise,  exclusive 
of  fixtures,  to  wit,  $1,000,  would'bear  to  the 
three-fourth  value  of  said  stock,  would  be  $978.- 
30.  And  the  court  finds  that  the  plaintiff  is  en- 
titled to  recover  herein  upon  the  policy  sued  on 
herein  in  the  sum  of  $978.38,  upon  the  stock  of 
merchandise  and  goods,  exclusive  of  the  fixtures, 
tbe  sum  of  $104.16,  upon  the  fixtures,  makiiv 
a  total  amount  which  the  plaintiff  is  entitled  to 
recover  herein  the  sum  of  $1,172.46." 

Judgment  was  rendered  for  said  sum,  with 
Interest  from  October  21,  1909,  in  favor  of 
the  defendant  in  error  and  against  the  plain- 
tiff in  error.  To  review  that  Judgment,  the 
appeal  has  been  duly  perfected  to  this  court. 
The  principal  assU^nment  of  error  relied  up- 
on ia: 

"That  tbe  finding  and  judgment  of  the  ooort 
are  not  sustained  by  sufficient  evidence,  and  are 
contrary  to  law." 
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[1]  The  "book  warrant"  clause  Id  the  pol- 
ity, and  which  it  Is  contended  was  breached 
the  assured,  and  on  account  of  which  he 
cannot  recover,  reads,  In  part,  as  follows: 

"(2)  The  assured  will  keep  a  set  of  books 
which  shall  clearly  and  plaioly  present  a  com- 
plete record  of  the  business  transacted,  includiog 
all  purchases,  sales,  and  shipments  of  such 
stock,  botb  for  cash  and  credit,  from  the  date  of 
the  inventory  provided  for  in  the  first  section 
of  this  clause,  and  duiing  the  continuance  of 
this  policy." 

Assuming  that  this  <dause  required  the  as- 
sured to  "keep  a  set  of  books,"  etc.,  showing 
the  business  transacted  between  the  date  of 
the  last  inventory  taken  of  the  stock  and  the 
fire,  then  the  question  arises:  Did  the  as- 
sured do  this ;  that  Is,  was  the  set  of  books 
kept  by  him  'the  complete  record  of  the  busi- 
ness transacted,"  etc.,  required  by  this 
clause?  The  record  shows  that  the  assured 
conducted  a  community  or  suburban  grocery 
store;  that  he  sold  principally  for  cash; 
that  an  itemized  inventory  of  his  stock  bad 
been  taken  on  July  26,  1909;  that  the  pol- 
icy in  suit  was  issued  on  August  14,  1909, 
and  the  fire  occurred  on  the  night  of  August 
21,  1909;  that  he  kept  no  casbbook;  that 
wlien  sales  were  made  for  ca&b  he  deposited 
the  cash  in  the  drawer;  that  when  a  sale 
was  made  on  a  weekly  credit  he  made  a 
duplicate  slip,  the  original  being  delivered 
to  the  purchaser,  and  the  duplicate  deposit- 
ed In  the  drawer;  that  when  this  slip  was 
paid  It  was  so  marked  and  passed  to  the  pur- 
diaser,  and  the  cash  deposited  In  the  cash 
drawer ;  that  he  kept  a  ledger,  where  month- 
ly credit  accounts  were  entered ;  that  when 
as  much  as  $15  or  $20  accumulated  in  the 
cash  drawer  he  deposited  the  same  in  the 
bank ;  that  his  set  of  books  consisted  of  these 
duplicate  sales  slips,  the  ledger,  the  bank 
passbook,  and  the  original  and  duplicate  in- 
voices from  the  wholesale  houses  for  goods 
purcliased.  The  testimony  further  shows 
that  no  record  was  kept  of  groceries  taken  for 
family  consumptloD,  and  that  for  the  puiv 
dmse  of  bread  and  pop  cash  was  taken  from 
the  drawer,  and  no  record  made  of  same, 
and  that  the  cash  received  from  the  sale  of 
these  articles  was  placed  in  the  drawer  the 
same  as  from  all  other  sales. 

The  law  does  not  require  a  strict  compli- 
ance with  the  terms  of  the  "book  warranty" 
clause.  It  was  said  in  Scottish  Union  & 
National  Ins.  Co.  v.  Moore  Mill  &  Oln  Co., 
43  Okl.  370,  378,  143  Pac.  12: 

"It  la  a  general  rule  that  a  substantial  com- 
pliance with  this  warranty  Is  sufiicieDt.  Ger- 
man Amer.  losur.  Co.  v.  Fuller,  26  Okl.  722, 110 
Pac.  763:  Shawnee  Fire  Insur.  Co.  v.  Tbomp- 
Bon,  30  Okl.  466,  119  Pac.  985 :  Home  Insur. 
Co.  V.  Ballard,  32  Okl.  723,  124  Pac.  316.  Also, 
as  stated  in  2  Oooley's  Briefs  on  Life  Insurance, 
p.  1825,  it  is  a  general  principle  that  the  pur- 
pose of  the  clause  is  accomplished  when  the 
insured  produced  data  from  which  the  amount 
and  value  of  goods  in  stock  at  the  time  of  the 
Are  can  be  reasonably  ascertained.   The  same 


autborl^  states,  at  page  1822,  that  the  require- 
ments  of  the  warranty  are  met  when  the  insured 
'shall  keep  sadx  boora  in  such  a  manner  aa  that 
they  shall  constitute  a  record  of  business  trans- 
actions which  a  person  of  ordinary  intelligence 
accustomed  to  accounts  can-  understand.'  See, 
also,  Malin  v.  Merc.,  etc.,  Ins.  Co.,  lOS  Mo.  App. 
626.  80  S.  W.  66." 

Under  the  above  rale,  and  It  Is  supported  by 
abundant  antborlty,  the  "book  warranty" 
clause  in  the  pc^cy  la  compiled  with  by  the 
aanired  U  he  keegps  each  a  &et  of  books  that 
a  man  of  ordinary  Intelligence  can  tnm  them 
reasonably  ascertain  the  amount  and  valve 
of  the  stock  of  goods  at  the  tbne  of  the  fire. 

The  trial  oonrt  found  from  the  botto  k^ 
and  the  testimony  the  exact  amount  and  val- 
ue of  the  goods  destroyed.  While  the  evi- 
dence furnished  by  the  books  and  the  testi- 
mony of  the  wltneGsea  possibly  was  not  as 
clear  and  exact  as  mig^t  be  desired^  the 
time  covered  by  the  transaction  was  so  short 
that  between  the  date  of  the  Inventory*  July 
26th,  and  the  flre,  August  21st,  and  the  busi- 
ness transacted  being  modest,  and  not  large 
in  volun^  we  cannot  say  that  the  evidence 
was  not  snfflctent  to  Justly  the  finding  of 
the  trial  court  that  the  assured  had  substan- 
tially compiled  with  the  "book  warranty" 
clause  in  the  policy. 

[2]  As  to  the  remaining  contention  that 
the  Judgment  appealed  from  cannot  be  sus- 
tained because  of  a  breadb  tft  the  <^ause  In 
the  policy  against  Incumbrances  or  chattel 
mortgages.  Inasmuch  a»  a  part  of  the  fix- 
tures insured,  namely,  the  scales,  were  held 
nnder  a  conditional  sale  cimtract  or  chattel 
mortgage,  It  Is  only  necessary  to  say  tliat 
this  contentlm  Is  not  well  taken,  for  the  fol- 
lowliur  reasons,  namely:  Tbe  evidence  dls- 
doses  that  the  local  agents  of  the  plaintiff 
in  error  at  Ghlckasha  had  authority  to  col- 
lect premiums,  to  countersign  and  deliver 
policies,  and  that  before  the  issuance  and  de- 
livery of  the  policy  in  suit  the  local  agents 
were  fully  advised  as  to  the  exact  status  of 
the  title  to  property  Insured,  including  the 
scales,  and  that,  with  full  knowledge  of  all 
the  facts,  the  agents  collected  the  premium, 
and  countersigned  and  delivered  the  policy. 
These  acts  on  the  part  of  the  agents  con- 
stitute a  waiver  on  the  part  of  the  company 
of  the  clause  against  incumbrances  or  chat- 
tel mortgages,  and  operate  as  an  estoppel 
against  the  company  setting  up  this  ground 
as  a  defense  to  this  action.  Insurance  Com- 
pany of  North  America  v.  Little,  34  Okl. 
449,  125  Pac.  1098;  Western  National  In- 
surance Company  v.  Marsh,  34  Okl.  414,  125 
Pac.  1094;  and  also  Oermania  Fire  Insur- 
ance Co.  T.  Barringer,  43  Okl.  279,  142  Pac. 
1026, 

We  therefore  conclude  that  the  exceptions 
should  be  overruled,  and  the  Judgment  axH 
pealed  from  aflBrmed. 

FEB  OUBIAM.  Adopted  in  whol& 
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KAISEB  r.  GEIS.   (No.  5804.) 

(Supreme  Court  d  Oklahoma.   Nor.  2S,  1915.) 

(8t/UabtM  by  the  CovrtJ 

1.  Sales  ^=3301— Reuedt  or  Buteb— Bscov* 
BBT  or  Pbice  Paid. 

A.  offered  to  purchase  of  B.  fat  hogs  fit  for 
market.   In  response  to  such  offer,  B.  informed 

A.  that  he  had  four  such  hogs,  one  a  male,  and 

B.  agreed  to  buy  them,  provided  the  male  bad 
been  gelded  and  was  smooth  and  fit  for  market. 
B.  delivered  to  A.'s  agent  four  hogs,  three  ac- 
cording to  the  contract,  but  the  fourth  was  a 
boar,  and  not  marketable.  Hefrf;  (1)  That  the 
contract  was  severable ;  (2)  that,  as  far  as  the 
boar  was  concerned,  there  had  been  no  meet' 
ing  of  minds  of  the  parties,  and  consequently  no 
contract:  (3)  A.'8  agent  having  paid  for  the 
boar  wiuiout  the  knowledge  of  A.  that  it  was 
not  the  bog  he  contemplated  purchasing,  A. 
can  recover  the  amount  paid  from  B. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  1110-1127;  Dec.  Dig.  ^s>301]. 

2.  ApfeaI.  and  Ebbob  ^s>1171  — Vbbdict— 

ExCBSfllVB  BSCOVEBT— TBIFLINO  AHOUNT. 

Where  complaint  is  made  that  the  verdict 
is  $1.S3  excessive,  the  maxim  that  the  law  does 
not  concern  itself  with  trifles  applies,  and  the 
verdict  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  gee  Appeal  and 
Error,  Cent.  Dig.  H  464d-4564:  Dee.  Dig.  «3» 
1171.] 

Commissioners*  Opinion,  Division  No.  2. 
.Error  from  County  Court,  Alfalfa  County; 
F.  M.  Gustin,  Judge. 

Action  by  Fred  Qeis  against  H.  F.  Kaiser. 
Judgment  for  plaintiff,  and  defendant  bzlngs 
error.  Affirmed. 

This  action  was  to  recover  $22.20,  the 
amount  paid  I17  the  defendant  in  error  for  a 
boar  inirclmsed  from  the  plaintiff  In  error. 
The  plaintiff  testified  that  he  was  pnndiaslng 
bogs  to  8^  at  Wichita,  and  tbat  boars  were 
not  marketable  on  that  market  ;  that  on  the 
morning  of  December  2,  1911,  he  talked  with 
the  plaintiff  In  error  over  the  phone,  and  ask- 
ed him  if  he  bad  any  fat  hogs  ready  to  ship ; 
that  defendant  answered,  tbat  be  lud  four, 
one  a  male;  tbat  defendant  In  error  asked 
faim  if  the  male  img  had  been  "worked  on" 
and  was  smooth  and  all  right,  and  that,  if  be 
answered  this  description,  he  would  purchase 
him ;  that  defendant  below  answered  "Yes," 
and  plaintiff  thereupon  agreed  to  purchase 
the  bogs,  litiere  was  evidence  tending  to 
ahow  that  tbe  terms  "smooth  and  all  right," 
when  used  In  connection  with  purchasing 
bc^  to  be  shipped  to  market,  never  refers  to 
boars,  but  Is  understood  only  to  refer  to 
sows  and  gelded  males.  There  was  also  evi- 
dence tending  to  show  that  the  defendant 
error  did  not  receive  these  hogs  himself,  and 
that  the  boar  was  received  and  paid  for  by  a 
person  who  agreed  to  do  this  for  him,  and 
this  person  did  not  know  when  he  received 
the  hogs  tbat  the  one  in  question  was  a,  boar. 
There  was  evidence  tending  to  show  that  tbe 
defendant  in  error  discovered  the  evening  of 
the  same  day  that  the  boar  was  delivered,  in- 
stead of  the  stag,  and  tel^boned  to  i^alntiff 
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In  error  that  there  had  been  a  mistake,  and 
that  he  had  delivered  a  boar  Instead  of  a 
smooth  stag,  and  that  the  boar  was  not  fit 
for  market  purposes,  that-  defendant  in  error 
had  no  use  for  him,  and  that  the  plaintiff  in 
error  could  get  him  whenever  be  came  in. 
Plaintiff  in  error  answered  that  he  did  not 
wish  to  take  the  boar  back  to  his  farm,  as  he 
might  have  become  infected  with  tbe  hog 
cholera.  There  was  much  other  evidence  to 
sustain  the  issue  on  the  part  of  the  plaintiff. 
There  was  much  evid^ce  introduced  by  the 
defendant  directly  contradicting  that  on  be- 
half of  the  plaintiff,  but  the  verdict  in  favor 
of  the  plaintiff  makes  it  unnecessary  to  set 
It  ont.  There  was  no  exception  to  the  charge 
as  given,  but  exception  was  saved  to  the  re- 
fusal of  the  court  to  give  certain  instructions, 
wbldi  are  as  follows: 

"Tou  are  inatmcted.  tbat  a  party  that  wishes 
to  resand  a  contract  upon  any  ground  must 
act  promptly  upon  discovering  the  facts,  and 
most  restore  to  the  other  party  everything  of 
value  which  he  has  received  from  him  under  the 
contract,  or  must  offer  to  restore  the  same  upon 
condition  that  the  other  party  shall  do  Ukeinset 
and  in  this  case  you  must  not  only  find  frtan  a 
preponderance  of  the  evidence  that  the  par- 
ties hereto  made  a  mistake  as  hereinbefore  de- 
fined to  you,  but  you  must  also  find  in  like  man- 
ner that  Uie  plaintiff  complied  with  the  duty  de- 
fined in  ttiis  instruction,  before  you  can  find  in 
favor  of  the  plaintiff  on  the  ground  of  mistake," 

"In  connection  with  the  last  foregoing  instruc- 
tion, you  are  instructed  that  a  party  attempting 
to  rescind  a  contract  on  any  ground  must  re- 
store, or  offer  and  be  able  and  willing  to  re- 
store, to  the  other  party,  the  property  which  has 
been  received  under  the  contract  In  the  same 
condition  which  tbe  property  was  in  when  it  was 
received,  and,  if  he  does  not  or  cannpt  do  so, 
then  he  cannot  rescind  the  contract" 

"Xou  are  instructed  that,  if  you  find  and  be- 
lieve from  the  evidence  that  the  plaintiff  and 
defendant  had  a  conversation  over  toe  telephone 
In  which  the  defendant  agreed  to  sell  and  plain- 
tiff to  pnrchase  an  animal  descritied  as  a  mala 
hog  and  as  smooth  and  all  right,  and  tlie  de 
fendant  delivered  such  hog  to  the  plaintiff  and 
received  payment  therefor,  then  you  should  find 
for  the  defendant,  unless  you  are  convinced  hy 
a  preponderance  of  the  evidence  that  the  h<^ 
was  not  as  described  in  the  said  conversation,  or 
unless  you  are  convinced  by  such  preponderance 
of  tbe  evidence  that  the  defendant  told  the 
plaintiff  that  the  hog  had  been  castrated." 

There  was  a  verdict  and  Judgment  for  tbe 
plaintiff  and  the  defendant  brings  tbe  case 
to  this  court  by  i>etltion  in  error  and  case- 
made. 

A.  C.  Beeman,  of  Cherokee,  for  plaintiff  in 
error.   A.  J.  Tltns,  of  Caieroke^  for  deCuid- 

ant  in  error. 

DEVEREUX,  C.  (after  stating  the  facta  as 
above).  [1  ]  The  plaintiff  in  error  proceeds  on 
the  theory  tbat  this  is  an  action  to  cancel  a 
contract,  but  under  the  finding  of  the  Jury 
there  was  no  contract  to  cancel.  It  is  ap- 
parent from  tbe  plaintiff's  evidence  that  as 
far  as  the  boar  was  concerned  there  never 
had  been  a  meeting  of  the  minds  of  the  par- 
tiea  In  the  light  of  the  finding  of  the  Jury, 
tbe  lAaintiff  below  offered  to  purdiase  four 
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bogs  fit  for  market,  and  was  led  to  believe 
that  tlie  hog  in  gaestlon  was  a  stag  which 
bad  been  castrated  and  was  smooth  and' mar- 
ketable. Instead  of  a  hog  of  this  description, 
the  plaintiff  In  error  delivered  a  boar  hog,  not 
fit  for  market,  and  which  did  not  correspond 
with  the  hog  that  defendant  In  error  offered 
to  bay.  There  had  therefore  never  been  a 
meeting  of  the  minds  of  the  contracting  par- 
ties, as  far  as  this  bog  was  concerned.  The 
contract  for  the  purchase  of  the  fonr  hpgs 
was  not,  nnder  the  evidence,  an  entire  con- 
tract The  defendant  In  error  wished  to  buy 
fat  bogs  ready  for  market,  and  the  plaintiff 
In  error  Informed  him. that  be  bad  fonr  of 
tbls  description,  one  a  male.  The  defendant 
then  agreed  to  buy  the  hogs,  including  the 
male,  provided  he  bad  been  gelded  and  was 
smooth.  The  male  tapg  delivered  did  not 
meet  these  requirements,  and  therefore,  as 
far  as  be  was  concerned,  there  was  no  con- 
tract, and.  the  plaintiff  in  error  having  re- 
ceived the  purchase  price,  without  fault  or 
negligence  on  the  part  of  the  defendant  In  er- 
ror, tbe  defendant  In  error  can  recover  it  in 
an  action  for  money  had  and  received.  In  1 
Paige  on  Contracts,  p.  127,  |  74,  it  is  said: 

"A.  makes  an  offer  to  B.  cooceming  a  certain 
suhject-mBtter,  X,  ani]  B.  understands  that  A. 
is  making  an  offer  concerning  Y,  and  accepts 
the  offer  concerning  Y ;  no  contract  exists." 

And  see  Hogne  v.  Mackey,  44  Kan.  277,  24 
Pac  477.  In  Ijowc  v.  Wells  Fargo  *  Co.,  78 
Kan.  105.  96  Pac  74,  it  U  held  that,  where 
money  is  paid  nnder  a  mistake  of  foot,  it 
may  be  recovered. 

Plaintiff  in  error's  requested  instruction 
No.  2,  above  set  out,  Is  fairly  covered  by  the 
general  charge,  and  there  was  no  error  in 
refn^ng  to  give  the  others. 

[  t]  It  Is  also  contended  that  the  verdict  Is 
excessive  In  tbe  amount  of  $1.33.  This  fairly 
comes  nnder  the  maxim  that  tbe  law  does  not 
concern  Itself  with  trifles.  In  Snllina  v.  Farm- 
era'  Exchange  Bank,  17  Okl.  419,  87  Pac. 
857, 10  L.  B,  A.  (N.  S.)  839.  the  amount  of  In- 
terest charged  exceeded  tbe  maximum  allow- 
ed by  statute  by  $1,  but  tbe  court  declined  to 
hold  the  contract  nsurious.  And  see  Broom's 
Legal  Maxims,  p.  118. 

We  have  carefully  examined  tbe  record 
and  briefs  in  this  case,  and  are  satisfied  that 
there  was  no  prejudicial  error. 

We  therefore  recommend  tbat  tbe  judgment 
be  affirmed. 

paiB  CDBIAU.   Adopted  In  whole. 


(52  OU.  621) 

OBR  T.  rULTON.    (No.  5799.) 

(Supreme  Court  of  Oklahoma.   Nov.  16,  1916.) 

(Syllabut  1>y  the  Court.) 

1,  Appeal  and  Ebbob  «=s>544— Pbesentation 
roB  Review— Denial  ov  Motion  to  Vacate 

JVDOMEHT. 

The  action  of  the  trial  court  in  denying  the 
motion  t9  vacate  a  Judgment  cannot  be  reviewed 


by  tbe  Supreme  Conit  on  a  tnnierlpt  and  pe- 

tition  In  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  «  2412-ati6,  2417-2420, 
2422-2426,  2428,  24TO,  2479;  Dec  Dig.  «=» 
644.] 

2.  Appx&i.  AMD  Ebbob  «3^(44— Pbbsehtation 
Fob  Bbvzbw— Monon  to  Tacatb  JddO' 

UBNT. 

A  motion  to  vacate  a  judgment  copied  Into 
a  transcript  constitutes  no  part  of  tbe  record, 
and  presents  no  question  for  review  by  the  Sn* 
preme  Conrt  on  appeal. 

[EA.  Note. — For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  H  2412-^^  2417-2420, 
2422-2426,  2428.  247%,  2479;  Dec  Dig.  «s» 
644.] 

Craunlasionen'  Opiiiioii»  Divlfliim  No.  2. 
Eetot  tr<«i  District  Goort,  Atoka  County;  B. 
Bf.  RaSney,  Judge. 

Action  bf  3.  S.  FnltMi  against  Carolina 
Orr.  Judgment  tor  plalntlfl,  and  defendant 
brings  error.  Dismissed. 

J.  M.  Humphreys,  of  Atoka,  for  plalntUt  in 
error.  J.  O.  Ralls,  ot  Atoka,  for  defendant 

in  error. 

GALBBAITH,  a  This  appeal  Is  by  peti- 
tion In  error  and  transcript,  and  seeks  to 
bare  reviewed  an  order  denying  a  moUon  to 
vacate  a  Judgmmt  of  the  trial  conrt  The 
one  assignnient  of  error  made  in  the  p^ti<ni 
of  error  is  aa  fi^ows: 

"The  conrt  erred  in  averroling  plaintiff  in  er- 
ror's motion  to  vacate  and  set  aside  a  void  Judg- 
ment, and  which  affects  her  right,  title,  am 
interest  in  certain  real  property,*^ 

[1.  2]  It  is  Insisted  by  the  defendant  In  er- 
ror that  tbe  assignment  cannot  be  consider- 
ed, and  that  there  is  nothing  properly  pre- 
sented for  review  by  the  record  In  tbls  cause, 
for  tbe  reason  that  tbe  ruling  of  tbe  trial 
court  on  the  motion  to  vacate  tbe  Judgment 
was  not  preserved  by  bill  of  exceptions,  and 
is  not  presented  by  case-made,  and.  since  the 
same  is  not  a  part  of  tbe  record  proper,  the 
ruling  thereon  la  not  brought  up  by  the 
transcript 

It  was  said  by  the  court  In  Tribal  Develop- 
ment Co.  V.  White  Bros.,  28  OkL  62S,  114 

Pac.  736: 

"Section  4306,  Statutes  of  1893  (section  6939, 
Compiled  Laws  of  Oklahoma  1909).  provides: 
*Tbe  record  shall  be  made  up  from  the  petition, 
the  process,  return,  the  pleadings  ■obsequent 
thereto,  reports,  verdicts,  orders.  Judgments, 
and  all  material  acts  and  proceedings  of  the 
court.'  etc  Under  this  statute,  it  has  oeen  held 
that  motions  and  orders  thereon  are  not  part  of 
the  record  proper,  and  can  be  made  part  of  tbe 
appeal  record  only  by  bill  of  exceptions  or  case- 
made." 

Again,  In  McCoy  v.  McCoy,  27  OkL  372, 112 
Pac  1040,  tbe  court  said: 

"The  specifications  of  error  contained  In  the 
petition  in  error  are  that  the  court  erxed  in  not 
permitting  plaintiff  In  error  to  file  an  amended 
petition  during  the  progress  of  the  trial,  and 
m  overruling  plaintiff's  motion  praying  an  or- 
der that  the  Judgment  obtained  be  made  a  lien 
upon  tbe  land  involved.  Neither  of  these  orders 
of  tbe  court  were  brou^t  into  the  record  by  a 
bill  of  exceptions,  and  hence  are  not  a  part 
thereof.   Tbe  Supreme  Court  of  the  Territory 
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of  Oklahoma,  dtlns  nomeroaB  authorities  In 
the  case  of  MenteQ  v.  Sfauttee  et  al.,  11  OkL 
381  [67  Pac  478],  held  that:  'Motions  present- 
ed in  the  triaj  court,  the  rulings  thereon,  and 
exceptions  are  not  properly  a  part  of  the  rec- 
ord, and  can  only  be  preserved  and  presented 
for  review  on  appeal  by  incorpoTating  the  .same 
into  a  bill  of  exceptions  or  case-made.* " 

In  Veverka  t.  Frank  et  aL,  41  Okl.  142.  at 
page  145,  137  Pac  682,  at  page  683,  It  la 
Bald: 

"l^e  case-made,  beinf  a  nullity,  because  not 
served  within  the  time  prescribed  by  the  statute, 
and  the  errors  asaigned,  being  based  upon  mo- 
tions presented  to  the  tnal  court,  and  these  mo- 
tions and  the  exceptions  taken  thereto  not  hav- 
ing been  incorporated  into  a  bill  of  exceptions, 
cannot  be  reviewed  in  this  court  on  a  traoscript, 
for  the  reason  that  they  are  not  a  part  of  uie 
record  presented  by  the  transcript."^ 

It  therefore  appears  that  the  assignment 
of  error  relied  upon  cannot  be  considered  up- 
on a  transcript,  and  that  no  qaestlon  is  pre- 
sented by  this  record  for  review. 

We  therefore  recommend  that  the  appeal 
be  dismissed. 

PER  CORIAH.  Adopted  In  whola 


(52  Okl.  387) 

T.  H.  ROGERS  LUMBER  CO.  t.  U.  W. 
JUDD  LUMBER  CO.,  Inc. 
(No.  4970.) 

(Snpremt  Court  of  Oklahoma.  Nor.  16,  KKLB.) 

(Syttahua  fry  tho  ConrtJ 

1.  Tbial  «=>16&~Deiiiubbeb  to  Evidence. 

One  interposing  a  demurrer  admits  all  the 
facts  which  the  evidence  tends  to  prove,  and  all 
the  inferences  or  conclusions  which  may  be 
reasonably  and  logically  drawn  therefrom. 
Therefore,  where  a  petition  states  a  cause  of  ac- 
tion and  the  proof  fairly  sustains  same.  It  is 
not  error  to  deny  demurrer  to  the  evidence. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8S  354-356;   Dec  Dig.  «=»156.] 

2.  Saxes  «=>2S8  —  Bbbach  of  Wabbantt  — 
Remedy  or  Bdtbb. 

The  law  in  this  state  Is  that  where  persohal 
property  is  sold,  such  as  shingles,  hacked  by 
warranty  as  to  quality  and,'  in  particular,  to 
give  satisfaction,  the  purchaser  may,  in  good 
faith,  retain  the  article,  and,  if  found  inferior, 
recoap  proper  damages  sustained,  and  he  need 
not,  as  a  rule,  return  the  same  or  notify  the 
seller.  Prompt  and  timely  notice,  however,  are 
very  indicative  of  good  faith  and  common  hon- 
esty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SS  817-823;  Dec  Dig.  ^288.] 

C«nmlsstoners'  Opinion,  Dlvlston  No.  4. 
Error  from  County  Court,  Oklahoma  Comity ; 
John  W.  Haysbn,  Judge. 

Action  by  the  M.  W.  Jndd  Lumber  Cfmpany 
against  the  T.  H.  Rogers  Lumber  Coonpany. 
Judgmmt  for  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded. 

Keaton,  Wells  &  Johnston,  of  Oklahoma 
City,  for  plaintiff  In  error.  Asp,  Snyder,  Ow- 
en &  Lybrand  and  J.  K.  Wright,  all  of  Okla- 
lioma  City,  for  defendant  In  error. 

WATTS,  C.  Defendant  In  error  sued  tbe 
plaintiff  in  error  In  the  county  court  of  Okla- 


huna  coun^.  Parties  will  be  referred  to  as 
tbey  appeared  below.  After  plalntUTs  evi- 
dence defendant  Interposed  a  demnrrWt 
which  was  denied,  and  after  defendant's  evi- 
dence, plaintiff  demurred,  which  was  sua- 
talned,  and  Judgment  rendered  acoordlnglj' 
for  tbe  pdalntifl.  Motion  for  new  trial  was 
dmled,  and  defendant  ai^tealed,  assigning  as 
error:  (1)  In  overruling  the  demurrer  to  the 
plaintiff's  evidence ;  (2)  In  sustaining  plain- 
tiff's demurrer  to  def^idant's  evidence;  0) 
in 'rendering  Judgment  for  plaintiff  for  any 
sum ;  in  overruling  the  motion  for  new 
trial. 

[1]  1.  We  do  not  think  the  first  asslgnmeDt 
is  weO,  taken.  Fl^tKra  petition  stated  a 
cause  ot  action,  and  tbe  i^roof  fairly  sus- 
tains It 

[2]  2.  But  the  remaining  asstgnmenta, 
which  may  be  omsldered  togetlier,  are  more 
difficult  It  appears  that  the  plaintiff  was  a 
wholesale  lumber  bnriEer  at  Seattle,  Wash., 
who  had  agents,  Jackson  and  Burton,  in  Ok- 
lahcHna  City;  that  ttie  defendant  was  a 
wholesale  lumber  dealer  at  Oklahoma  Caty. 
with  yards  at  divers  places  In  tbe  state;  that 
In  December,  1910,  the  plaintiff  sold  the  de- 
f aidant  tour  carloads  of  shingles  as  follows: 
First  car  to  Bufoula,  ordered  Decemb^  20, 

1910,  shipped  January  5,  1911,  paid  for  Feb- 
ruary 17,  1011 ;  second  car  to  Hallett,  order- 
ed December  21,  1910,  sent  from  Erie,  Wash., 
invoiced  January  3,  1911,  paid  for  February 
18,  1911;  third  car  to  Oktaha,  ordered  De- 
cember 31,  1910,  shipped  January  14,  1911, 
from  Ballard,  Wash.,  paid  for  March  18. 1911. 
Tbe  defendant  also  bad  a  yard  at  Coffeyvllle. 
Kan.,  and  the  fourth  car  -was  shipped  to  that 
place ;  date  of  sale  was  March  6, 1911 ;  ship- 
ped March  16,  1911;  paid  for,  less  damages 
claimed.  May  18, 1911.  The  evidence  does  not 
show  date  of  arrival  of  each  of  the  cars,  but 
defendant  estimates  10  days  from  date  of 
Invoice  or  sh^ment.  which  Is  not  challenged 
and  appears  reasonable.  Therefore  we  will 
assume  the  respective  cars  arrived  at  above 
places.  January  15,  13,  24,  and  March  26, 

1911,  respectively.  These  sales  were  made 
by  the  agents,  who  at  the  time  had  be^n  fur- 
nished circulars  by  the  plaintiff  and  who,  at 
the  beginning  of  tbe  negotiations,  in  turn  fur- 
nished one  to  defendant  The  material  part 
is  as  follows : 

We  vlHb  to  aoaounca  that  wa  an 
now  putting  on  the  market  the  prod- 
ucte  ot  onr  oaw  mills:  The  "Bltudc 
Cat"    Brand   of   B/S-IT'-IO"  Clear 
H.  W.  Jadd  Butts. 

Ltimber  Co.        These    are    the   best   ot  Second 
iQo,  Qrade  Sbfagles  and  It  yoa  have  • 

5/8  market  for  encb  flfst-elass  stock, 

6/2  16"         tbeo  please  try  our  new  brand,  now. 
Clear  Butts,     We  guarantee  satisfaction,  so  yoa 
Seattle,  Wa^  cannot   make   a   mistake.  Bverr 
buDcb  of  our  10"  clears  is  neatly 
branded  "Blade  Oat" 
LiitflQ  tor  the  "Blaek  Cat" 

The  agents  were  also  directed  by  letters, 
and  did  represent  to  defendant,  as  an  induce- 
ment to  purchase,  that  the  shingles  wotdd 
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lay  a  roof  pTactically  as  good  as  Extra  Star 
A  star  brand,  and  that  it  would  be  tUcker, 
belDg  10-inch  clear  butts,  and  that  they  would 
double  lap  and  lay  just  as  good  a  roof  as  the 
Extra  Star  A  Star  brand,  and  tliat  they  were 
graded  according  to  the  official  grading  rules 
of  the  Red  Cedar  Association. 

We  think  the  case  turns  np<»i  a  cwreet  an- 
swer as  to  whether  defendant,  because  of  a 
material  breach  of  warranty  as  to  the  qual- 
ity of  the  shingles,  after  reoelTlng  and  pay- 
ing for  three  cars  tn  due  and  ordinary  course, 
can.  In  payment  ci  the  fourth  car,  deduct  and 
wltbb<dd  a  Just  and  reasMiable  amount  as 
Gompensatlbn  occasioned  by  the  breadL 
Plaintiff  says  not,  becaose  defendant  did  not, 
immediately  upm  arrival  of  the  sUnifles, 
tecbnIcaUy  Inspect  same  and  adTlse  plaintiff 
of  tlie  defects,  while  defendant  says  the  de- 
fects were  not  known  at  the  ttme  pi^m^t, 
nor  until  after  the  last  car  had  been  ordered, 
when  complaints  were  made  and  upon  exam- 
ination found  meritorious,  then  notice  given. 
Counsel  f lOalntlfl  cite.  In  support  ot  their 
contention,  Neff  t.  McXeel^  et  al.,  1  Neb. 
(Unof.)  416,  96  N.  W.  150;  Luger  Fnm.  Co. 

Street.  6  OU.  812,  60  Pac.  126;  Slsson  Lw& 
&  Ca  T.  Haak,  139  Mich.  383, 102  N.  W.  946; 
McCInre  t.  J^erson  et  aL,  86  Wis.  208.  64  N. 
W.  m ;  Reed  t.  RandaU,  29  N.  X.  868,  86 
Am.  Dec.  806 ;  Nelson  et  aL  t.  OTerman  (Ey.) 
38  S.  W.  882 ;  Patri<^  r.  Norfolk  Lumber  Co., 
81  Nebw  267,  116  N.  W.  780;  Bannon  v.  St 
Bernard  Coal  Co.  (Ey.)  39  S.  W.  252 ;  Jones 
et  al.  T.  McEwan,  91  Ky.  378. 16  S.  W.  81,  12 
U  B.  A.  399;  Scott  t.  Tolcan  Iron  Works, 

81  OkL  334, 122  Pac.  186. 

Defendant  dtes  Hefner  t.  Haynes,  89  Iowa, 
616,  57  N.  W.  421 ;  Rosenbanm  Grain  Co.  T. 
Pond  Creek  Mill  &  Elev.  Co.,  22  Okl.  655,  98 
Pac.  331;  Tacoma  Coal  Co.  v.  Bradley,  2 
Wash.  600,  27  Pac.  454,  25  Am.  St  Kep.  890; 
English  V.  Spokane  Commission  Co.,  67  Fed. 
451,  6  C.  O.  A.  416;  Bowers'  Rubber  Co.  t., 
Blaadea,  47  Pac.  931  ;i  Graff  v.  D.  M.  Osborne 
&  Oa,  66  Ean.  162,  42  Pac.  704 ;  D.  M.  Os- 
borne ft  Co.  V.  Walther,  12  Okl.  20,  69  Pac 
953 :  Underwood  v.  Wolf,  131  III.  425,  23  N. 
E.  598,  19  Am.  St.  Rep.  40 ;  White  v.  Oliver, 
32  Okl.  479.  122  Pac.  156 ;  Frey  v.  Falles,  37 
Ofcl.  207,  132  Pac.  342;  Woolsey  v.  Zleglar, 

82  OkL  715, 123  Pac  164. 

After  a  careful  study  of  the  cases  dted 
we  must  b<yid  that  the  trial  court  committed 
error  In  sustaining  the  demurrer  to  the  de- 
fendant's evidence.  We  think  the  law  In  this 
state  is  that,  where  personal  property  Is  sold, 
sucb  as  shingles,  backed  by  warranty  as  to 
quality  and,  in  particular,  to  give  satisfac- 
tion, the  purchaser  may,  in  good  faith,  retain 
the  article  and,  if  found  inferior,  recoup 
proper  damages  sustained,  and  he  need  not 
as  a  rule,  return  the  same  or  notify  the  sell- 


■  Reported  In  full  la  tb«  Paclflo  Reporter;  re- 
oited  as  a  memoruduiD  iecUloa  wltmnt  oplnloD 
I  US  Cat  xvl. 


er.  Prompt  and  timely  notice,  however,  are 
very  Indicative  ot  good  faith  and  common 
honesty. 

In  the  case  at  bar  the  evidence  of  defend- 
ant is  overwhelming  that  the  shingles  arriv- 
ed apparently  as  warranted ;  no  noticeable  de- 
fects from  tbB  outside;  that  payments  were 
made  In  due  course  without  knowledge  of 
defects;  that,  upon  sale  to  the  trade,  com- 
plaints ther^trom,  and  examination,  they 
were  found  very  Inferior  and  not  up  to  the 
grade.  Of  course,  they  were  not  sold  as 
first  grade,  but  the  best  of  second  grade. 
They  were  a  new  brand  of  shingly  In  the  re- 
spective communlttes,  and  plaintiff  was  anx- 
ious to  get  them  on  the  Oklahoma  market, 
and  requested  its  ^lents  to  bigUy  commend 
them,  and.  In  addition  to  the  warranty  in  the 
idrcular,  guaranteed,  among  other  things,  that 
they  would  lay  a  roof  practically  as  good  as 
the  Extra  Star  A  Star  brand,  etc 

A  sample  of  the  shingles  was  bron^t  Into 
court  and  If  tlie  numerous  witnesses  for  de- 
fendant are  to  be  believed,  at  least  one-third 
of  the  Oktaha  and  HaUett  cars  were  calls  and 
absolutely  worthless.  One  witness  testified 
that  where,  as  a  rule,  from  12,000  to  15,000 
sbingles  were  sufficient  to  cover  his  house, 
this  brand  required  21,000. 

Under  the  facts,  we  take  it  the  words, 
'*We  guarantee  satisfaction**  it  was  not  only 
contemplated,  but  contracted,  that  a  reason- 
able time  wonld  be  given  to  see  if  the  trade 
was  satisfied  with  the  shingles.  As  against 
this  i)08ltion,  counsel  for  plaintiff  contend  it 
was  the  duty  of  defendant,  on  arrival  of  each 
car  and  before  remitting,  to  te<^nlcally  in- 
spect the  shingles  and  report  defects,  if  any, 
to  plaintiff;  that  because  the  shingles  were 
unloaded  and  put  on  the  market,  and  a  por- 
tion sold,  without  discovering  defects,  de- 
fendant waived  bis  right  and  is  estopped 
from  claiming  and  recouping  damages.  Un- 
der a  state  of  facts  calling  for  pnRupt  tedi- 
nlcal,  and  Immediate  inspection,  cases  may  be 
found  sustaining  that  position,  but  In  the 
case  at  bar,  no  such  exigencies  existed.  De- 
fendant was  not  required  to  go  to  extremes 
and  cut  the  bales  in  order  to  ascerbtln  their 
condition,  but  had  a  right  to  rely  on  the  war- 
ranty, await  developments  and  recoup  Its  Just 
damages  at  the  suit  of  plaintiff.  In  Rosen- 
baum  Grain  Ca  v.  Pond  Creek  MUl  &  Elev. 
Ca,  22  OkL  655,  98  Pa&  S81.  the  rule  Is 
stated: 

"Where  wheat  is  sold  noder  an  executory  con- 
tract, and  tbe  wheat  delivered  Is  iofenor  in 
quality  to  that  cootracted  to  be  sold,  the  buyer 
may  retain  tbe  Inferior  wheat  delivered,  and  re- 
cover the  damages  be  has  sustained  by  reason 
of  a  breach  of  the  seller's  contract,  without 
returning  the  wheat  or  givlag  any  nonce  to  tbe 
seller." 

Therefore,  for  reasons  given,  we  recom- 
mend a  reversal  of  the  judgment,  and  that 
new  trial  be  granted. 

PER  CURIAM.  Adopted  In  whola 
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(52  ou.  eoo) 

SIMONOPP  T.  PARSONS.    (No.  5780.) 
(Snprenw  Court  of  Oklahoma.   Nov.  2S,  1916.) 

(Syllabiu  by  the  Court  J 
Sales  <t=»lT9— Acceptance  and  Retbntzoh 

OF  Goods— tiABiLTTT  fob  Price. 

Where  a  merchant  places  an  order  for  goods 
aod  on  receipt  of  the  goods  opens  them,  and 
finds  the  quantity  and  quality  as  ordered,  and 
retains  and  disposes  of  a  portioa  of  the  goods, 
he  thereby  accepts  the  whole  and  becomes  lia- 
ble for  the  whole  of  the  contract  price,  since 
under  a  sale  whidi  is  entire,  the  purchaser  can- 
not appropriate  a  portion  of  the  goods,  and 
reject  tb-i  residue. 

(Ed.  Note.— For  other  cases,  see  Sales.  Csnt 
Dig.  li  45&-168:  Dec  Dig.  «=3l79.] 

Ckmunlasionera*  Opinion,  Division  Na  2. 
Error  from  Connty  Court,  Jtf erscm  County ; 
B.  F.  Price,  Judge; 

AcUoQ  by  Henry  Slmonotf  against  Ed.  V. 
Paraom.  Judgment  tor  defendant,  and  plain- 
tut  brings  error.  Beversed  and  remanded, 
wltb  directions. 

Nlcbol&s  &  Lyle,  of  Oklahoma  City,  and  N. 
0.  Peters,  ot  Wanrlka,  for  plaintiff  In  error. 

BRETT,  C.  This  Is  an  appeal  from  tbe 
county  court  of  Jefferson  county,  In  whicb 
court  the  pELalntltC  la  error,  as  plalutlCT,  was 
suing  tbe  defendant  in  error,  as  defendant, 
for  $200,  on  account  of  goods  sold  and  deliv- 
ered by  plaintiff  to  defendant.  A  trial  was 
bad  to  tbe  court  and  jury,  which  resulted  In 
judgment  for  defendant  and  tbe  plaintlfl 
brings  tbe  case  to  this  court  by  petition  In 
error  and  case-made. 

The  material  facts  are  that  about  May  1, 
1911,  defendant  ordered  a  certain  bill  of 
ladles'  and  misses'  skirts  from  tbe  plaintiff, 
and  on  May  10,  1911,  wired  tbe  plaintiff: 
•'Hold  order  for  skirts,  letter  will  foUIow  to 
explain  matters."  The  plaintiff' beld  the  or- 
der until  May  19tb  and,  receiving  no  furtber 
oommuntcatioQ  from  the  defendant,  shipped 
the  quantity  and  quality  of  goods  ordered. 
On  receiving  the  goods  the  defendant  opened 
tbem,  and  retained  one  skirt  for  one  of  bis 
tilerks,  and  returned  the  remainder  to  tbe 
plaintiff,  saying  to  him,  "I  am  keeping  one 
skirt,  No.  861,  price  ?3,75.  Send  blU."  Tbe 
plaintiff  refused  to  accept  the  returned  goods, 
so  notlQed  tbe  defendant,  and  demanded  pay- 
ment of  tbe  contract  price.  The  defendant 
claims  be  reserved  the  right  to  countermand 
this  order.  But,  as  we  view  the  case,  it  is 
wholly  Immaterial  whether  he  did  or  did  not, 
since  it  Is  dear  that  he  did  not  countermand, 
but  retained,  a  portion  of  the  goods  upon 
their  arrival.  And  under  a  well-settled  rule 
of  law,  he  thereby  accepted  the  whole,  and 
became  lioWe  for  the  whole  of  the  contract 
price.  Babcock  et  al.,  Respondents,  v.  Ed- 
mund G.  Hutchinson  et  al..  Appellants,  4 
Lans.  (N.  T,)  276,  Is  a  case  very  much  in 
point,  and  correctly  states  tbe  rule  of  law 
applicable  to  the  facts  In  the  case  at  bar. 
In  ttie  body  of  the  opinion  it  Is  said:  ■ 


"This  is  an  action  for  goods  sold  and  delivered. 
The  plaintiffs  are  glove  manufacturers  at  Glov- 
ersvUle,  Fulton  county,  aod  the  defendants  are 
merchants  tn.  Phoenix,  Oswego  county.  In  July, 
18t;9,  one  of  the  plaintiffs  called  at  tbe  store  of 
tbe  defendants  and  offered  to  sell  tbe  defendants 
certain  qualities  and  quantities  of  gloves  to  be 
thereafter  manufactured  by  theplaintiffs,  and 
forwarded  to  the  defendants.  Wlietber  a  bar- 
gain was  then  made  is  in  dispute,  and  the  referee 
duds  that  tbe  evidence  does  not  establish  that  a 
bargain  was  then  made.  On  the  30th  day  of 
September,  1808,  the  plalntib  forwarded  to  the 
defendants  tbe  quantity  and  quality  of  ^ovea 
spoken  of  in  the  negotiation,  and  they  also  for- 
warded to  the  defendants,  by  mail  an  invoice  of 
the  goods.  The  invoice  and  the  goods  arrived 
at  the  store  of  the  defendants  on  or  before  Oc- 
tober 2d.  The  defendants  opened  the  package, 
compared  the  goods  with  the  Invoice,  ehecking 
the  same,  and  marked  tbe  -cost  on  the  separate 
packages.  The  evidence  tended  to  show  that  the 
uefcaidants  were  dissatisfied  with  tbe  prices,  and 
did  not  intend  to  keep  the  goods.  They,  how- 
ever, retained  them  in  their  store  in  the  original 
package,  aod  did  not  return  them  to  the  plain- 
tiffs or  notify  them  of  their  unwillingness  to 
receive  the  goods  at  the  prices  named,  until  the 
23d  of  October,  when  they  wrote  the  plaintifb 
a  letter  stating  that  they  had  not  ordered  tbe 
goods  and  did  not  want  them  at  the  prices  nam- 
ed, offering  to  keep  them  at  a  deduction  of  10 
per  cent,  from  tbe  invoice  price,  stating  that  if 

F'laintiffs  would  not  make  that  deduction,  they 
the  deff-ndants]  did  not  want  the  goods,  and  no- 
tifying the  plaintiffs  that  the  goods  were  subject 
to  their  order,  and  asking  what  should  be  done 
with  tbem.  Bat  in  tbe  meantime  at  least  one 
pair  of  gloves  bad  been  sold  by  one  of  the  clerks 
of  tbe  defendants,  in  tbe  ordinary  course  of 
business.  •  •  •  The  referee  reported  for  the 
plaintiffs  for  tbe  value  of  the  gloves,  $93.  We 
think  tbe  report  of  the  referee  was  justified. 
Probably,  under  the  circumstances  of  the  case, 
tbe  defendants  did  not  use  reasonable  diligence 
in  notifying  the  plaintiffs  that  they  would  not 
take  tbe  gloves  at  tbe  prices  named.  However 
that  may  be,  it  is  dear  that  they  made  the  prop- 
erty their  own  by  assuming  to  sell  and  deliver  a 
part  of  it,  no  matter  bow  small.  iSieating  it  as 
a  mere  proposition  for  a  sale.  It  was  entire, 
aod  the  defendants  were  bound  to  treat  it  as 
such.  They  could  not  undertake  to  appropriate 
to  their  own  use  a  part  of  the  property,  and  re- 
ject tbe  residue.  The  plaintilFs  liad  ^ven  them 
no  such  option. 
"The  judgment  mutt  be  affirmed." 

The  plaintiff  In  the  case  at  bar  requested 
an  instructed  verdict  for  the  plaintiff,  which 
was  refused,  and  exceptions  allowed. 

Tbe  defendant  has  filed  no  brief;  and 
we  know  of  no  theory  upon  which  In  a  new 
trial  he  would  be  entitled  to  win.  And  we 
can  see  no  reason  for  prolonging  this  charac* 
ter  of  litigation.  In  Gotbrie  &  Western  B. 
R.  Co.  V.  Bbodes,  19  Okl.  21,  91  Pac.  1119, 
21  L.  K.  A.  <N.  S.)  490,  it  is  said : 

"  •  •  •  As  all  the  defense  is  clearly  set  np 
In  the  answer  and  evidence,  we  think  there  is  no 
necessity  for  a  rehearing  of  the  case,  and  under 
the  law  as  we  understand  it,  tbe  plaintiff  In  this 
case  should  have  judgment  for  tbe  face  of  tbe 
note  and  interest,  and  tbe  attorney's  fees  there- 
in Bieutioned. 

"For  these  reasons,  the  case  is  reversed,  at  tbe 
cost  of  the  defendant  in  error,  with  instructions 
to  tbe  district  court  to  enter  judgment  for  tbe 
plaintiff  in  accordance  with  this  opinion." 

And  we  think  that  tbe  ends  of  Justice  de- 
mand that  tbe  judgment  in  the  cose  at  bar 
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be  reversed,  with  directions  to  the  trial  court 
to  enter  Judgment  for  the  plaintiff  tot  the 
amount  sued  for,  and  so  reoonmMaid. 

PER  CURIAM.    Adopted  in  whole. 


^  Okl.  686) 

In  re  GARLAND.    (No.  fi203.) 
(Supreme  Court  of  Oklaboina.   Nor.  23,  1915.) 

(Syllahua  by  the  Court) 
1.  Appeal  and  lilBBoit  €=>5^— PBESEirrATiom 

rOB  KeVIBW— RkCOKD— JOUBHAI.  Entbt. 
Where  there  appears  in  the  case-made  a 
purported  journal  entry  of  judgment,  which  does 
not  beer  the  tiling  mark  of  the  clerk  of  the  court 
or  other  indication  that  It  ever  became  a  record 
in  the  case,  nothing  ia  presented  to  this  court  for 
decision. 

[Ed.  Note^ — For  other  cases,  see  Appeal  and 
^or,  Cmt,  Die.  II  2495-^99;  Dec.  IHg.  «=> 

Z  APPBAZ.  AND  ^lUOB  «S9611— CaSB-MADB— 

Rsquisrrcs. 

A  simnle  recital  in  the  case-made  cannot 
take  tbe  place  of  a  court  order.  Not  onl;  the 
acts  of  granting  judgment  and  ordering  exten- 
■ioD  of  une  to  oiake  and  serve  a  case-made  are 
necessary,  but  they  must  be  entered  of  record 
as  required  by  the  statute,  and  such  entry  of  rec- 
ord must  affirmatively  appear. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  2319-2321 ;  Dec  Dig.  «=9 
611.] 

S.  Appeaa  and  Ebboh  «es»614— GAaB<MAI»t— 

AUTHXNnOATlnN — BUTFIOIKNCT. 

Where  a  case-made  is  signed  by  the  trial 
judge,  but  is  not  attested  by  tbe  signature  of 
tbe  clerk  and  seal  of  the  court,  it  is  not  suffi- 
ciently authenticated,  as  required  1^  the  stat- 
ute, to  constitute  a  valid  case-made,  and  the 
judgment  of  the  trial  court  cannot  be  reviewed, 
and  the  appeal  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2708-271^;  Dec  Dig.  «» 
614.j 

Commissioners'  Opinion.  DIvlgion  No.  4. 
Error  from  District  Court,  Haskell  County ; 
W.  H.  Brown,  Judge. 

In  the  matter  of  the  appeal  of  Mrs.  R,  D. 
Garland  from  a  decision  of  the  Board  of 
County  Commissioners  of  Haskell  County. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Dismissed. 

A.  L.  Beckett  and  Gny  A.  Cnrry,  boOi  of 
Stlgler.  f6r  plaintiff  in  error. 

WATTS,  O.  This  case  presents  an  appeal 
from  the  district  conrt  of  Haskell  county, 
wh^  the  plaintiff  In  error  was  plaintiff  be- 
low and  defendant  in  error  was  defendant 
twilow.  The  Issues  were  snhmitted  to 'the 
conrt  without  the  intervention  of  a  jury. 
After  the  introduction  ot  the  evidence  tbe 
court  rendered  Judgment  tor  the  defendant, 
from  which  the  plalnUff  appeate. 

[11  Tlie  purported  journal  entry  of  judg- 
ment is  as  fbllows: 

"Journal  Entry. 

"Now  on  this  16th  day  of  December,  1912,  the 
same  being  one  of  tbe  days  of  the  regular  De- 
cember, 1912,  term  of  said  court,  the  above-en- 
titled cause  coming  on  regularly  to  be  heard 


and  tried,  and  the  plaintiff  being  present^,  in  per- 
son and  by  h»-  attomevs,  and  uie-  defendants, 
G.  O.  McWborter,  chairmen  of  the  board  of 
county  commissioners,  and  W.  J.  Sodth  and  O. 
A.  WUcoz,  and  by  the  county  attorney,  and  each 
announces  ready  for  trial,  the  case  is  tried  be- 
fore the  court.  And  the  court,  having  heard  all 
the  evidence  adduced  on  both  behalf  of  the  plain- 
tiff and  the  defendant,  and  having  heard  the 
arguments  of  counsel,  and  beiiu;  fully  advised  In 
the  premises  finds,  judgment  tor  the  defendant, 
board  of  county  commissioners,  to  which  ruling 
tbe  plaintiff  excepted." 

The  above  purported  journal  entry  does 
not  appear  to  have  reached  the  clerk  of  the 
trial  court;  at  least  there  Is  no  filing  mark 
thereon  or  other  indication  that  it  ever  be- 
came a  part  of  the  record  in  this  case.  Rev. 
Laws  1910,  provide: 

"Section  5143.  All  judgments  and  orders  must 
be  entered  on  the  joumalof  the  court,  and  speci- 
fy clearly  the  relief  granted  or  order  made  In 
the  action." 

"Section  5S16.  Every  direction  of  a  conrt  or 
jadge  made,  or  entered  in  writing,  and  not  in- 
cluded in  a  judgment.  Is  an  order." 

"Section  5317-  Orders,  made  out  of  court, 
shall  be  forthwith  entered  by  the  clerk  in  the 
journal  of  the  conrt,  in  the  same  manner  as  or- 
ders made  in  term." 

In  Walker  t.  Board  of  County  Commis- 
sioners of  Grant  County  (not  yet  officially 
reported  in  Oklahoma  R^rts)  144  Pac.  79S, 
Harrison,  C  'sald: 

"These  questions,  however,  are  not  properly 

^iresented  here,  for  tbe  reason  that  it  appears 
rom  the  case-made  that  neither  the  original 
petition,  answer,  agreed  statement  of  facts,  nor 
journal  entry  of  judgment,  were  ever  filed  with 
the  clerk  of  the  district  court.  TbtLt  is.  the  pur- 
ported petition,  answer,  agreed  stat^ent  of 
facts,  and  journal  entry  presented  here  bear  no 
copy  of  filing  marks  nor  other  evidence  that 
their  originals  were  ever  filed  with  tbe  district 
clerk.  *  *  *  And  therefore,  under  MoUey 
V.  C,  R.  I.  &  P.  Ry.  Go^  145  Pec.  821,  pre- 
sent nothing  to  this  court  for  decision. "  . 

See,  also,  Morris  t.  Caulk  (not  yet  offldaUy 
reported  in  OklationiE  Reports)  144  Pao. 
623;  Fife  et  aL  t.  Comelous  et  aL  %  Okl. 
402,  124  Pac  957. 

In  Springfield  Fire  &  Marine  Ins.  Co.  v. 
GiBh,  Brook  ft  Co.,  23  Okl.  824,  102  Pac  708, 
Judge  Hayes  said: 

"The  case-made,  however,  was  not  served 
within  tbe  90  days  extension  granted  by  the  first 
order.  As  stated  above,  the  case-made  contains 
a  second  purported  order  made  by  tbe  trial  court 
on  April  21,  1908,  extending  the  time  for  a 
period  of  25  days  from  the  22d  day  of  April, 
1908.  This  purported  order  is  inserted  in  the 
case-made,  but  the  case-made  contains  no  recital 
that  such  order  was  made  in  the  case;  nor  is 
it  in  any  nunner  identified  as  an  order  made  In 
the  cause,  and  it  appears  from  the  case-made 
that  tbe  same  was  never  filed  in  the  trial  court 
or  entered  of  record  therein,  as  is  required  by 
the  statute.  Section  633  (section  4731),  of 
tbe  Code  requires  that  all  orders  made  out  ot 
court  shall  forthwith  be  entered  by  the  clerk  in 
the  journal  of  the  court  in  tbe  same  manner  as 
orders  made  in  term.  A  purported  order,  ex- 
tending the  time  in  which  to  make  and  serve  a 
case-made  which  has  never  been  filed  in  the  trial 
court  as  a  part  of  the  record  therein.  Is  not  en- 
titled to  be  made  a  part  of  the  case-made,  end 
is  of  no  effect  in  this  court.  Since  it  fails  af- 
firmatively to  show  in  the  case-made  that  tbe 
purported  order  of  April  21,  190S,  was  ever 
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mode  by  the  court  or  Jndge,  or  that  the  same 
was  never  filed  in  the  court  below  or  entered 
of  record,  aa  required  by  lald  section  of  the 
statute,  it  is  without  force." 

There  also  appears,  by  way  of  redtal,  that 
the  court  on  the  24th  of  March.  1913.  ex- 
tended the  time  to  make  and  serve  case- 
made  for  a  period  of  30  days;  also  on  the 
23d  of  April,  1913,  a  further  extension  until 
the  6th  of  June,  1913. 

In  Morris  v.  Caulk.  144  ^c.  628  Coot  yet 
officially  reported  In  Oklahoma  Reports) 
Brewer,  O.,  said: 

"On  the  first  point  mentioned,  while  It  is 
true  that  there  is  a  recital  in  the  case-made  thst 
the  motion  for  a  new  trial  was  in  fact  over- 
ruled and  excepted  to,  yet  it  appears  therein 
merely  as  a  recital,  and  there  is  no  order  of 
court  exhibited  to  such  effect  On  the  second 
point,  there  is  also  a  recital  in  the  case-made 
that  the  court  allowed  plaintiff  is  error  90  days 
to  make  and  serve  the  case-made,  etc.,  bnt  this 
is  also  nothing  more  than  a  mere  statement,  and 
does  not  show  to  be  an  order  of  court,  or  that 
same  was  ever  entered  in  the  journals,  or  the 
order  therefor  signed  and  filed  with  the  clerk 
as  required.  The  appeal  should  be  dismissed." 

[2]  In  tbe  Instant  case  we  cannot  know  as 
a  Judicial  fact  that  the  trial  court  ever  en- 
tered a  final  Judgment,  or  by  order  extended 
the  time  In  which  to  make  and  serve  a  case. 
A  simple  redtal  cannot  take  the  place  of  a 
court  order.  Not  only  the  acts  of  granting 
Judgment  and  ordering  an  extension  of  time 
to  make  and  serve  a  case  are  necessary,  but, 
tliey  must  be  entered  of  record  as  required 
by  the  statute,  supra,  and  such  «itry  of 
record  must  afflnnatlvely  appear.  If  this 
was  not  BO,  the  uncertainty  of  records  would 
be  a  source  €it  constant  annoyance  to  the 
courts  and  In  many  cases  Injusttce  to  lltt- 
gantB. 

it]  nie  record  also  presents  another  de- 
fect.  Rev.  Laws  1910.  provide: 

"Section  '5242.  •  •  •  The  case  and  amend- 
ments shall,  npon  three  days'  notice,  be  sub- 
mitted to  the  judge,  who  shall  settle  and  bIko 
tbe  same,  and  cause  it  to  be  attested  by  the 
clerk,  and  tbe  seal  of  the  court  to  be  thereto 
attached.  It  shall  then  be  filed  with  the  papers 
in  the  case.  *  •  • " 

The  signature  of  the  trial  Judge,  settling 
the  case-made,  is  not  attested  by  the  signa- 
ture of  the  <derk  of  me  court  and  the  seal 
of  the  court  This  Is  Imperative  and  a  fail- 
ure to  so  attest  leaves  the  attempted  appeal 
without  verity.  It  Is  true  that  the  clerk  has 
attached  a  certificate  following  the  certifi- 
cate of  the  trial  Judge,  wher^n  he  certifies 
"that  the  attached  is  a  full,  true,  and  cor- 
rect copy  of  the  case-made,"  etc.  However, 
this  does  not  comply  with  the  requirements 
ot  section  6242,  supra. 

In  Oklahoma  Cl^  v.  M«Eean,  39  Okl.  300. 
136  Pac.  19,  this  court  has  held: 

"Where  a  case-made  is  signed  by  the  trial 
judge,  but  is  not  attested  by  tbe  clerk  of  the 
court,  and  the  seal  of  the  court  is  not  attached 
thereto,  it  is  not  sufliciently  authenticated,  as 
required  by  the  statute,  to  constitute  a  valid 
case-made,  and  tbe  judgment  of  the  trial  court 
cannot  be  reviewed,  and  the  appeal  will  be  dis- 
missed." 


Therefore,  for  the  reasons  mentioned,  this 
court  has  no  Jurisdiction  of  the  attempted 
appeal,  and  we  recommend  that  the  attempts 
ed  appeal  be  dismissed. 

PES  CURIAM.   Adopted  in  wholes 


(52  OW.  454> 

PALMER  T.  GULLT  et  aL   (No.  6332.) 
(Supreme  Oonrt  of  Oklahoma.  Nov.  16, 1910.) 

(Syttabiu  hp  Os  OwrtJ 

1.  Indians  ^sSO— Statutbs— OPEBATion. 

Act  Cong.  April  28,  1904,  c.  1824.  33  Stat 
573,  providing  that  "all  the  taws  of  Arkansas 
heretofore  put  in  force  in  the  Indian  Territory 
are  hereby  continned  and  extended  in  their  oper- 
ation^ so  as  to  embrace  all  persons  and  estates 
in  said  territory,  whether  Indian,  freedman,  or 
otherwise,"  was  not  intended  to  supplant  or  su- 
persede any  special  enactment  of  Congress  with 
regard  to  Indians,  but  the  purpose  and  effect 
thereof  was  to  abohsb  all  general  existing  tribal 
laws  of  the  Seminolea,  and  to  substitute  there- 
for the  laws  in  force  and  which  had  for  years 
governed  all  persons  in  Indian  Territory,  save 
Indians  in  their  iuten^arse  with  each  oUier. 

[Ed.  Note.— EVir  other  cases,  see  Indians,  Dec 
Dig.  «E»39J 

2.  Indians  ^989— Habbiaob  Contbact  — 
What  Law  Govbbks. 

Upon  the  erection  of  the  state,  members  of 
the  tribes  became  citizens  of  Oklahoma,  subject 
to  tbe  general  state  laws  relative  to  marriage 
and  divorce,  rinee  which  time  tbe  validity  of 
th^r  marriage  oontraets  and  all  righte  conse- 
quent thereon  have  been  dependent  upon  such 
laws. 

(Ed.  Note.— F(w  other  eaaes^  see  Indiana,  Dec 
Dig.  4s>89.] 

9;  Mabbiagb  4=>18— Cohhon-Law  MaAiagb 
— Vauditt. 

A  common-law  marriage  is  valid  in  this 
state. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  {  4 ;  Dec.  Dig.  «=»13.] 

4.  CONTBACTS  «=»9^"Ml8TAKB  OP  IiAW."^ 

A  "mistake  of  law"  happens  when  a  party, 
having  full  knowledge  of  the  facts,  comes  to  an 

erroneous  conclusion  as  to  their  legal  effect.  It 
is  a  mistaken  opinion  or  inference  arising  from 
an  imperfect  or  incorrect  exercise  of  the  judg- 
ment upon  facts  as  they  really  are. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SS  415-419 ;  Dec.  Dig.  <S=>93. 

For  other  definitions,  see  Words  and  Pbraoea, 
First  and  Second  Series.  Mistake.] 

6.  Cancellation  of  iNSTBOiCBNts  '4=94  — 

Deed— MiOTAKB  or  Law. 

"A  mere  mistake  of  law,  not  accompanied 
with  other  circumstances  demanding  equitable 
relief,  constitutes  no  grounds  for  rescission,  can- 
cellation, or  reformation  of  a  deed  to  lands  based 
upon  such  mistake" — following  Campbell  v.  New- 
man, 151  Pac.  602. 

[Ed.  Note.— For  other  cases,  see  Caacellatioa 
of  Instruments,  Otaat,  Dig.  {  1 ;  Dec  Dig.  0=9 


Commissioners'  Opinion,  Division  Na  3. 
Error  from  District  Court  Seminole  County ; 
Tom  D.  McKeown,  Judge. 

Action  by  Pheney  Palmer  against  Wallace 
C.  Cully,  administrator,  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brlt^  er- 
ror. AfiSrmed. 
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JobD  W.  WUlmott,  of  Wewoka,  for  plaintiff 
In  error.  F.  H.  Beed  and  J.  A.  Baker,  both 
of  Wewoka,  for  defendants  In  error. 

BLEAKMOBE,  O.  Tbia  action  was  com- 
menced  In  the  district  court  of  Seminole 
county  oa  September  27, 1912,  by  plaintiff  In 
error,  to  cancel  certain  deeds  as  a  doud  upon 
and  to  quiet  title  to  the  land  Ascribed  there- 
in. The  parties  wUl  be  referred  to  as  they 
appeared  below. 

The  allegations  of  the  petition  necessary  to 
the  determination  of  the  qnestions  presented 
for  review  are,  in  substance,  that  plaintiff  Is 
a  full-blood  Seminole  Indian,  illiterate,  and 
ignorant  of  the  law ;  that  she  is  the  widow 
of  one  Ktntah  Palmer,  a  Sonlnole  Indian, 
who  died  Intestate  and  without  iseue,  In 
March,  1912,  seised  .and  possessed  of  certain 
lands,  an  undivided  one-half  Interest  In  and 
to  which  passed  to  plaintiff  as  his  widow ; 
that  in  June,  1912,  she  executed  and  delivered 
to  one  Thomas  Palmer,  the  brother  and  heir 
at  law  of  her  deceased  husband,  a  warranty 
deed  purporting  to  convey  her  Interest  In  said 
land,  and  that  thereafter  on  June  18,  1912, 
said  Thomas  Palmer  executed  and  delivered 
to  defendants,  Hyde  and  Mathls,  a  purported 
conveyance  thereof;  that  Thomas  Palmer 
was  her  brother>in-law.  In  whom  she  reposed 
the  utmost  faith  and  conSdence ;  that  at  the 
time  of  the  execution  of  said  deed  of  June  3, 
1912,  he  falsely  and  fraudulently  represented 
to  her  that  she  was  not  the  widow  of  Klntah 
Palmer,  in  that  she  had  not  been  lawfully 
married  to  him,  and  therefore  did  not  take 
any  Interest  In  said  land,  but  Inasmuch  as 
she  had  lived  with  Kintah  for  many  years  as 
his  wife  offered  to  pay  her  $50  then  and  a 
like  sum  when  she  vacated  said  land;  that 
b^evlng  -  said  false  representations  to  be 
true,  and  relying  thereon,  she  was  Induced 
thereby  to  execute  said  deed,  which  she  un- 
derstood and  believed  at  the  time  to  be  a 
mere  acknowledgment  of  the  receipt  by  her  of 
said  $50  and  his  agreement  to  pay  the  same 
amount  when  she  removed  from  the  land; 
that  the  defendants  Hyde  and  Mathls  bad 
fall  knowledge  of  the  facts  and  circumstanc- 
es under  which  said  deed  was  executed  at  the 
time  of  the  pretended  conveyance  of  the  land 
to  them  by  said  Thomas  Palmer.  Upon  the 
trial,  plaintiff  amended  ber  petition  as  fol- 
lows:' 

"The  plaintiff  further  alleges  that  the  said 
pretended  deed  executed  by  herself  to  the  de- 
fendant Tbomas  Palmer  was  obtained  and  se- 
cured from  her  by  reason  of  a  mutual  mistake 
of  fact  as  to  ber  true  relationship  with  the  de- 
ceased allottee,  Kiutah  Palmer,  and  that,  had 
it  not  been  for  the  mutual  mistake,  the  plain- 
tiff would  not  have  executed  said  aeed.  That 
said  mistake  of  fact  occurred  and  was  brought 
about  In  the  following  manner,  to  wit:  That 
the  defendant  Thomas  Palmer  and  Attorneys 
Johnson  and  Patterstm,  lawyers  appointed  by 
the  government  to  represent  the  Seminole  allot- 
tees, informed  this  plaintiff  that  she  was  not 
the  lawful  wife  of  Kintah  Palmer,  deceased, 
and  <»nsed  and  induced  her  to  believe  that  as  a 
matter  of  fact  she  possessed  no  Interest,  title, 
vr  estata  in  or  to  the  said  tract  of  land,  ana 


because  of  such  mlstahe,  and  because  of  the  al- 
leged fraudulent  and  false  representations  of 
fact  of  Th<MDas  Pahner,  as  hereinabove  set  out, 
this  plaintiff  was  induced  to  sign  her  name  to 
the  papers  at  the  time  and  date  mentioned." 

It  Is  disclosed  by  the  evidence  that  plaintiff 
had  beea  married  in  accordance  with  the 
Seminole  laws  to  one  John  Bowlegs,  but  that 
she  was  separated  and  divorced  from  him 
under  the  tribal  laws.  She  was  married  to 
Kintah  Palmer  according  to  the  Seminole 
custom  some  time  in  the  spring  of  1905.  Pri- 
or to  such  marriage  Kintah  Palmer  had  also 
been  married  under  the  tribal  law  to  Lowlna 
Palmer,  and  had  lived  with  her  until  about 
a  year  before  be  so  married  plaintiff.  On 
Bfay  1,  1911,  Lowlna  Palmer  obtained  a  di- 
vorce from  Kintah  by  decree  of  the  district 
court  of  Seminole  county. 

Being  interrogated  by  the  defraidant  with 
reference  to  living  with  Kintah  Palmer  after 
his  divorce  from  Lowlna,  plaintiff  testified  as 
to  a  conversation  had  with  <me  Patterson,  an 
attorney  representing  the  Seminole  Indians 
ranployed  In  the  ofllce  ot  a  spedal  assistant 
to 'the  federal  Attorney  General,  whom  she 
consulted  as  to  the  Talidlty  of  her  marriage 
to  Kintah  Palmer  and  ber  rights  ttiereander, 
as  follows: 

"Q.  Then  didn't  Mr.  Patterson  ask  yon  why 
you  and  Kintah  didn't  marry  by  license  after 
Kintah's  divorce,  and  you  said  Kintah  refused 
to  do  it?  A  I  told  Mr.  Patterson  that  Kintah 
said  that  the  Seminole  laws  were  in  operation, 
and  that  we  bad  married  according  to  the  Sem- 
inole law,  and  that  It  was  not  necessary  to  get 
another  ceremony  performed ;  that  is  what 
Kintah  told  me,  and  that  is  what  I  told  Mr. 
Patterson." 

The  testimony  of  other  witnesses  is  that 
plaintiff  was  recognized  as  the  wife  of  Kin- 
tab  Palmer  botti  before  and  after  the  divorce 
from  Lowlna,  obtained  In  the  state  oonrt,  by 
all  those  who  knew  her. 

The  laws  of  the  Seminole  Tribe  were  Intro- 
duced in  evidence  as  follows: 

"Law  Governing  Marriages  In  the  Seminole 
Tribe  of  Indians. 

"Be  It  further  enacted  that  our  laws  shall  be 
as  follows: 

"First.  Hereafter,  if  any  man  desires  to  mar- 
ry a  woman  in  the  Seminole  Nation,  he  shall 
first  notify  the  parents,  if  liviog,  or  the  nearest 
relatives  of  the  woman,  of  his  Intention  of  so 
marrying  her. 

"On  the  other  hand,  if  it  appears  that  they 
did  not  secure  the  consent  of  the  father  or  moth- 
er, or  the  nearest  relatives  of  the  woman  to 
this  marriage,  and  that  the  contract  has  been 
between  the  man  and  the  woman  only,  it  shall 
be  the  duty  to  examine  them  carefully,  and  as- 
certain if  It  is  their  intention  to  live  together 
as  man  and  wife,  and  if  upon  examination  it  is 
found  that  It  is  their  intentiou  to  live  together 
as  man  and  wife,  they  shall  not  be  dlstnrbed." 

"Laws  of  Marriage  and  Divorce  of  the  Seminole 
Tribe  of  Indians. 

"Be  it  enacted  that  our  laws  shall  be  as  fol- 
lows: 

"Article  One.  Any  person  having  been  marrie<1 
according  to  the  laws,  and  are  bving  together, 
taking  care  of  each  other  as  man  and  wife  in 
their  own  house,  and  one  should  leave  the  other 
without  the  fault  of  the  other,  shall  pay  the  par- 
ty so  left  the  sum  of  S60.00. 

"Article  Two.  But  It  shall  not  be  lawful  for 
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either  party  to  allege  a  complaiot  at  law  against 
the  other  immediately  od  separation,  and  no  ac- 
tion shall  be  taken  according  to  law  until  two 
months  have  elapsed  after  separation. 

"Article  Three.  After  the  legal  proceedings 
have  been  had,  either  party  Bhall  be  entitled  to 
take  their  individual  property  or  goods  away 
with  them. 

"Article  Four.  Providing,  however,  that  if 
they  have  any  property  in  common,  or  that  Is, 
if  they  have  accomplished  any  work  of  value  to- 
gether, or  their  property  is  so  mixed  that  it 
cannot  he  easily  determined  hy  the  parties,  then 
it  shall  be  the  duty  of  the  council  to  award  to 
each  their  individual  share. 

"Article  Five.  But  in  the  event  that  If  dther 
party  shall  not  complain  upon  the  separation 
of  the  other,  according  to  law,  for  a  period  of 
six  montlis,  they  shall  be  deemed  to  nave  been 
legally  divorced.^' 

By  Act  Cong.  May  2,  1890,  26  Stat.  81,  c. 
182.  Jurisdiction  in  all  civil  cases  (except 
those  over  which  the  tribal  courts  had  exelu* 
sive  Jurisdiction)  was  conferred  upon  the 
United  States  Court  established  in  the  Indian 
Territory  by  Act  March  1,  1889,  c.  333,  25 
Stat  783,  the  clerk  of  which  court  waa  au- 
thorized to  Issue  marriage  licenses  and  cer- 
tificates to  solemnize  marriages,  and  cercaln 
general  laws  of  the  state  of  Arkansas  contain- 
ed In  Mansfield's  Digest  were  extended  over 
and  put  In  force  in  said  Indian  Territory, 
among  which  were  chapters  52  and  103  of 
said  Digest,  relating,  reflectively,  to  divorce 
and  marriage  Said  act  of  Gongress  also  pro- 
vided that: 

"Wherever  In  said  laws  of  Arkansas  the 
courts  of  record  of  said  state  are  mentioned  the 
said  court  in  the  Indian  Territon  shall  be  sub- 
stituted therefor.**   26  Stat.  85,  f  SI. 

By  said  act  it  was  also  provided: 

"Provided,  that  all  marriages  heretofore  con- 
tracted under  the  laws  or  tribal  customs  of  any 
Indian  nation  now  located  in  the  Indian  Terri- 
tory are  hereby  declared  valid,  and  the  issue 
of  such  marriages  shall  he  deemed  legitimate 
and  entitled  to  all  inheritances  of  property  or 
other  rights,  the  same  as  in  the  case  of  the 
issue  of  other  forms  of  lawful  marriage:  Pro- 
vided further,  that  said  chapter  one  hundred 
and  three  of  said  Laws  of  Arkansas  ahall  not  he 
construed  so  as  to  interfere  with  the  operation 
of  the  laws  govemiog  marriage  enacted  by  any 
of  the  civilized  tribes,  nor  to  confer  an^  author- 
ity upon  any  officer  of  said  court  to  unite  a  citi- 
xen  of  the  United  States  in  marriage  with  a 
member  of  any  of  the  civilized  nations  until  the 
prelimiuaries  to  such  marriage  shall  have  first 
been  arranged  according  to  the  laws  of  the  na- 
tion of  which  said  Indian  person  is  a  member." 
26  Stat.  98,  S  38. 

By  chapter  52  of  Mansfield's  Digest,  so  ex- 
tended and  put  in  force,  it  is  provided  that: 

"The  circuit  court  shall  have  power  to  dissolve 
and  set  aside  a  marriage  contract,  not  only  from 
bed  and  board,  but  from  the  bonds  of  matri- 
mony.  •   •  Section  2556. 

And  chapter  102  thereof  prescribes  who  are 
competent  to  contract  marriages  and  sol- 
emnize the  same,  and  for  keeping  a  record 
thereof. 

By  Act  Gong.  June  7,  1897.  a  3,  30  Stat  62, 
83,  it  Is  provided: 

"The  laws  of  the  United  States  and  the  state 
of  Arkansas  in  force  in  the  territory  shall  ap- 
ply to  all  persons  therdn  irrespective  of  race." 
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And  Act  June  28, 1808,  c.  617.  30  Stat  485. 
SOi,  provides  for  the  aboUtlon  of  tribal 
courts,  and  that: 

"The  laws  of  the  varloos  tribes  or  nations  of 
Indians  shall  not  be  enforced  at  law  or  in  equity 
by  the  courts  of  the  United  States  in  the  Indian 
Territory."   Section  26. 

By  the  Seminole  Agreement  approved  by 
Act  Cong.  July  1.  1898,  c.  542,  30  Stat  567.  it 
was  provided: 

"The  United  States  courts  now  existiDS,  or 
that  may  hereafter  be  created,  fn  Indian  Terri- 
tory, shall  have  exdurive  jurisdiction  of  all  con- 
troversies growing  out  of  the  title,  ownership, 
occupation,  or  use  of  real  estate  owned  by  the 
Semiuoles,  and  to  try  all  persons  charged  with 
homicide,  embezzlement  brtbery,  and  embracery 
hereafter  committed  in  the  Setninole  country, 
without  reference  to  race  or  citisenship  of  the 
persons  chareed  with  such  crime;  and  any 
citizen  or  officer  of  said  nation  charged  with 
any  such  crime,  If  convicted,  shall  be  punished 
as  if  be  were  a  dtisen  or  officer  of  the  United 
States,  and  the  courts  of  said  nation  shall  re- 
tain all  the  jurisdiction  which  they  now  have, 
except  as  herein  trausferrcd  to  the  courts  of 
the  United  States.  When  this  agreement  is  rat- 
ified by  the  Seminole  Nation  and  the  United 
States  the  same  shall  serve  to  repeal  aU  the 

Srovisions  of  the  Act  of  Congress  approved 
une  seventh,  eighteen  hundred  and  ninety- 
seven,  in  any  manner  affecting  the  proceedings 
of  the  Qeoeral  Coundl.  of  the  Sniittole  Nation.** 
30  Stat  660. 

By  Act  Cong.  AprU  28,  1904,  c.  1824. 
33  Stat  573,  providing  for  the  appc^t- 
ment  of  additional  United  States  Judges  In 
the  Indian  Territory,  it  is  provided: 

"All  the  laws  of  Arkansas  heretofore  put  in 
force  in  the  Indian  Territory  are  hereby  contin- 
ued and  extended  in  thdr  operation,  so  as  to 
embrace  all  persons  and  eatates  in  aaid  Terri- 
tory, whether  Indian,  freedman,  or  otlier- 
wise.  •  •  •»» 

A  jury  wu  impanded,  wUcb  retwiked 
special  findings  in  response  to  qoesaons  mb- 

mltted  by  the  court  as  follows:  . 

"(1)  Had  Kintah  Palmer  separated  and  di- 
vorced himself  from  Lowina  Palmer  according 
to  the  Seminole  laws  and  customs  prior  to  Apru 
28,  1904?    A.  No. 

"(2)  Did  Thomas  Palmer  secure  the  execution 
of  a  deed  dated  June  3,  1912,  from  Pheaey  Pal- 
mer, upon  false  representations  made  b^  Thom- 
as Palmer  to  Phency  Palmer  at  the  time,  and 
which  representations  were  at  the  time  known 
hy  Thomas  Palmer  to  be  false,  and  made  for  the 
purpose  of  deceiving  Phency  Palmer,  and  upon 
which  Pheney  Palmer  relied,  and  would  not  have 
executed  said  deed  except  for  said  representa- 
tions, if  any :  in  other  words,  did  Thomas  Pal- 
er secure  the  execution  of  the  deed  in  question 
from  Phency  Palmer  by  false  and  fraudulent 
representations?    A.  No. 

^'  (3)  Did  the  defendants,  0.  B.  Hyde  and  M. 
P,  Mathis.  have  any  notice  as  to  any  false  or 
fraudulent  representations,  if  any  were  made, 
hy  Thomas  Palmer  to  Pbeney  Palmer  at  the 
date  of  the  execution  of  the  deed?   A.  No. 

"(4)  Are  the  defendants  0.  B.  Hyde  and  M. 
P.  Mathis  bona  fide  purchasers  of  the  land  in 
controversy,  in  good  faith,  for  a  valuable  con- 
sideration, without  notice  of  any  claims  of  the 
plaintifE?   A.  Yes." 

The  court  adopted  the  findings  of  the  ]ur; 
and  rendered  the  following  Judgment: 

"That  subsequent  to  the  act  creating  addition- 
al judges  in  the  Indian  Territory  andi  for  other 
purposes,  effective  April  28,  1904,  the  laws  of 
Arkansas  aa  contained  In  Mansfield's  Digest, 
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theretofore  pat  in  force  in  the  Indian  Territoi? 
relative  to  marriage  and  divorce,  became  bind- 
ing opon  the  members  of  the  Seminole  Tribe  of 
Indians. 

"The  court  concludes  as  a  matter  of  lav  tha^ 
Kintah  Palmer  not  having  divorced  liimself 
from  Lowina  Palmer  prior  to  April  28,  1904, 
and,  not  having  been  divorced  in  the  manner  aa 
provided  in  Mansfield's  Digest  in  force  in  said 
Indian  Territory,  Kintah  Palmer  was  not  a 
person  legally  authorized  to  enter  into  a  com- 
mon-law marriage,  for  the  reason  he  had  a  liv- 
ing wife,  and  be  wag  not  divorced  at  the  time 
be  commenced  to  live  with  Pheney  Palmer,  or 
Pbeo^  Bowlegs. 

"The  oourt  concludes  that  so  far  as  the  Indian 
people,  friends  and  rdatives  of  the  deceased, 
are  concerned,  be  was  to  all  intents  and  puroos- 
es  legally  married  to  the  plalndS  her^.  Wbile 
in  tbeir  crude  Indian  life  plaintiff  was  the  wife 
of  the  deceased,  and  occupied  that  i»osition  so- 
cially and  morally,  and  her  position  appeals  to 
the  sympathy  of  Uie  court,  yet  as  to  properbr 
rights  the  court  is  not  onmindfol  that,  wlule  it 
might  be  a  hardship  upon  this  plaintiff,  there 
must  be  some  place  ana  some  date  upon  which 
the  Indian  tribal  customs  and  laws  must  yield 
to  the  laws  of  civilization,  and,  the  succeasioo  of 
pnq>erty  being  one  of  the  aacred  rights  of  our 
form  of  government,  the  court  concludes  that 
the  plaintiff  is  not  the  lawful  wife  of  the  de- 
ceased, and  for  that  reason  acquires  no  interest 
in  the  land  and  property  of  the  deceased  upon 
lus  death,  and  JndgmeDt  is  rendered  for  the  de- 
fendants." 

[1]  CoDstming  section  2  of  the  act  of  April 
28,  1004,  supra,  continuing  and  extending  In 
their  operation,  so  as  to  embrace  all  persons 
and  estates,  whether  Indian,  freedman,  or 
otherwise,  the  laws  of  Arkansas  theretofore 
put  In  force  in  the  Indian  Territory,  which 
Included  chapter  155  of  Mansfield's  Digest, 
relative  to  wills  and  testaments,  this  court, 
speaking  through  Mr.  Chief  Justice  Kane, 
in  Taylor  v.  Parker,  33  Okl.  199,  126  Pac 
673  (affirmed  by  the  federal  Supreme  Court  In 
235  U.  S.  42,  35  Sup.  Ct  22,  58  L.  Ed.  121). 
Bald: 

"The  effect  of  the  act  of  Congieas  of  April  28, 
1904  (33  Stat.  673),  was  to  make  the  laws  of 
Arkansas,  theretofore  put  in  force  in  the  In- 
dian Terntor7,  applicable  to  another  class  of 
persona  and  estates,  to  wit,  Indiana  and  their 
property,  in  so  far  as  it  was  alienable  under  the 
acts  of  Congress  then  bearing  upon  it.  The 
extension  of  the  law  of  wUla  enablM  the  Indian 
to  devise  all  Us  alienable  property  by  will  made 
in  accordance  with  the  lawa  of  the  state  of  Ar^ 
kansas,  but  did  not  operate  to  remove  any  of 
tbe  reatrictions  theretofore  placed  upon  landb  of 
Indiana  by  act  of  Congress." 

In  Wa^fhington  t.  Miller,  235  U.  B.  422,  35 
Sup.  Ot  119.  09  L.  Ed.  295  (affirming  34 
Okl.  2S9.  129  Pac  68),  the  Supreme  Court 
of  tbe  United  States,  while  holding  that  the 
provisions  of  the  act  of  April  28, 1904,  above 
Qnoted,  did  not  operate  to  repeal  certain  pro- 
visions of  the  Supplemental  Creek  Agree- 
ment as  to  the  descent  of  allotted  tribal 
lands,  said: 

"No  doubt  there  was  a  purpose  to  extend  the 
operation  of  the  Arkansas  lawa  In  various  ways, 
but  we  think  it  was  not  intended  that  they 
aboald  supersede  or  displace  special  statutory 
provisiona  enacted  Congress  with  particular 
regard  for  the  Indians  whose  affairs  were  pe- 
eonarlj  within  its  controL   Taylor  t.  Parker, 


ante,  235  U.  S.  42  [36  Sup.  Ct  22,  69  L.  Ed. 
121].  See,  also.  In  re  DaW  -Estate.  32  Okt 
209  [122  Pac.  647]." 

While  it  was  not  Intended  by  said  act  to 
supplant  or  supersede  any  special  act  of 
Congress  or  provisions  therein,  yet  tbe  plain 
purpose  and  effect  thereof  was  to  abolish  the 
general  tribal  laws  of  the  Seminoles,  if  the 
act  of  June  28,  1898,  supra,  had  not  already 
accomplished  such  purpose  (Hellker-Jarvis 
Seminole  Co.  T.  Lincoln  et  al.,  33  Okl.  425, 
126  Pac.  723),  and  to  substitute  therefor  the 
laws  of  Arkansas  theretofore  put  In  force, 
and  which  had  for  years  governed  all  persons 
In  the  Indian  Territory,  save  tribal  iddxens 
In  their  intercourse  with  each  other. 

In  the  Indian  Territory,  of  which  the 
Seminole  Nation  formed  a  part,  prior  to 
April  28, 1904,  a  marriage  or  divorce  contract- 
ed or  procured  by  Indian  citizens  In  accord- 
ance with  tribal  laws  or  cnstoma  was  valid. 
James  v.  Adams,  No.  5821, 155  Pac.  1121  (not 
yet  oflSclally  reported).  But  subsequent  there- 
to members  of  the  Five  Civilized  Tribes  could 
lawfully  contract  marriages  only  in  the  man- 
ner recognized  by  the  general  laws  In  force 
In  the  Indian  Territory  prior  to  statehood, 
and  by  the  laws  of  this  state  thereafter. 
Nor  after  said  date  conld  be  any  effectual 
dissolution  of  a  marriage  between  such  tribal 
citizens  by  mere  compliance  with  the  tribal 
customs  or  laws.  Existing  marriage  con- 
tracts dould  only  be  dissolved  by  Judgment 
or  decree  of  a  court  of  competent  Jurisdic- 
tion. The  marriage  of  the  plaintiff  and 
Kintah  Palmer  In  1905  In  accordance  with 
the  S^tnole  laws  was  therefore  Invalid,  he 
at  the  time  having  a  living,  undlvorced 
wife,  and  being  incompetent  to  contract  the 
same;  nor  could  she  have  become  his  lawful 
wife  t>efore  the  dlssoIuUon  oi  hla  marriage 
with  Lowina. 

[2]  Upon  the  eiectioii  of  the  state,  mem- 
bers  of  the  Seminole  Tribe  became  citizens 
of  OkIah<Hna,  subject  to  the  general  laws 
of  the  state  rdatlve  to  marriage  and  divorce, 
since  which  time  tbe  validity  of  their 
marrla^  contracts  and  all  rights  consequent 
or  arising  tberfflfrom  have  been  dependent 
npon  such  laws.  It  was  the  apparent  pur- 
pose of  plaintiff  and  Kintah  Palmer  to 
contract  a  lawful  marriage,  to  accomplish 
which  they  did  all  things  deemed  necessary 
according  to  their  understanding  at  the  re- 
quirements, and  assumed  the  marriage  rela- 
tion innocently  a3Dd  In  good  ftdth,  believing 
that  they  had  complied  with  the  law  In 
this  respect  They  were  xecognized  as  hus- 
band and  wife  by  their  kinsmen,  friends,  and 
acquaintances,  all  of  whom  knew  of  fbelr 
past  domestic  relations.  They  lived  together 
in  this  manner  for  eight  years,  and  tor  near- 
ly a  year  after  Kintah  had  been  divorced 
from  his  former  wife,  and  until  bis  death,  mu- 
tually agreeing,  understanding,  and  believing 
that  they  were  In  law  husband  and  wife. 
It  is  clear  that  their  relations  were  matri- 
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monlal,  and  nc^r  meretrldons  or  knowingly 
unlawful. 

[3]  TbB  doctrine  that  a  oonunon-Iaw  mar- 
riage Is  valid  In  tbls  state  was  establlahed  In 
Re  Love's  Estate,  42  Okl.  478.  142  Paa  SOS, 
Jn  wtilcb  the  question  is  exhaustively  and 
learnedly  discussed  by  Judge  Brewer.  In 
Clark  T.  Barney,  24  OkL  455,  103  PaC;  COS, 
Mr.  Justice  WlUioms,  speaking  for  the  court, 
said: 

"It  seems  to  be  tike  mle,  where  common-law 
marriages  are  permissible,  that,  although  no 
subsequent  msrnage  ceremony  is  performed,  the 

Earties  having  previously,  under  the  forms  of 
tw  evidencing  the  contract  of  marriage,  as- 
sumed that  relation  in  good  faith  and  innocent 
of  any  willful  intention  to  commit  wrong,  believ- 
ing that  the  contract  of  marriage  was  valid,  and 
having  continued  that  relation  in  good  faith  for 
a  long  period  after  it  could  have  been  legally 
assumed,  the  presumption  arises  that  thereby 
they  intended  and  meant  marriage,  mutually 
consenting  to  a  contract  of  that  character.  Wil- 
liams V.  State,  44  Ala.  24:  Pool  v.  People,  24 
Colo.  610.  S2  Pac  1025,  6G  Am.  St.  Bep,  245 ; 
Gordon  v.  Gordon,  141  lU.  160,  30  N.  E.  446, 
21  L.  B.  A.  387,  33  Am.  St.  Ken.  294 ;  Cart- 
right  V.  McCown,  121  Dl.  388.  12  N.  E.  737,  2 
Am.  St.  Rep.  105;  Harris  et  al.  v.  Harris  et 
al.,  86  Ky.  49,  2  S.  W.  640 ;  Rose  t.  Bose.  67 
Mich.  619,  36  N.  W.  802 ;  Vorhees  v.  Vorfaees 
et  aL,  46  N.  J.  Eq.  411,  19  Atl.  172.  19  Am.  St 
Bep.  404,  dissenting  opinion  by  Judge  Garrison; 
ICoUins  r.  Voorhces]  47  N.  J.  Eg.  316,  20  AtL 
676, 14  Lw  B.  A.  364,  24  Am.  St.  Rep.  412 ;  Pet- 
tit  V.  Pettit,  106  App.  Div.  312.  93  N.  Y.  Supp. 
1001 ;  In  re  Reading  Fire  Ins.  Co.,  113  Pa.  204, 
0  Aa  60.  67  Am.  Rep.  449 :  Henry  $t  aL  v. 
Taylor,  1«  S.  D.  424,%  N.  W.  641;  Spencer 
V.  PoUock  et  al.,  83  Wis.  216,  63  N.  W.  490, 17 
L.  R.  A.  848;  WiJUams  v.  Williams,  46  Wis. 
465,  1  N.  W.  98.  32  Am.  Rep.  722 ;  Cunning- 
hams V.  Cunninghams,  2  Dow.  483.  3  House  of 
Lords,  483,  3  Eng.  Rep.  (PoU  Reprint)  939." 

[4,  6]  There  was  no  fraud  or  misrepresenta- 
tion on  the  part  of  Thomas  Palmer  inducing 
the  execution  of  deed  by  plaintiff  to  blm. 
There  was,  and  could  have  been,  no  mistake 
as  to  the  facts  In  regard  to  plaintiff's  rela- 
tion with  Eintah  Palmer,  or  as  to  his  mar- 
riage to  X^owlna,  and  Its  dissolution  in  1911, 
concerning  which  she  knew  every  detail. 
But  there  was  doubt  In  the  minds  of  both 
plaintlfF  and  Thomas  Palmer  as  to  her  mari- 
tal status  growing  out  of  such  relations,  and 
ber  right  nnder  the  law,  by  reason  thereof, 
to  share  as  widow  in  the  distribution  of  his 
estate.  To  set  at  rest  their  doubt  upon  these 
questions,  they  together  sought  the  advice  of 
the  attorneys  employed  by  the  federal  gov- 
ernment to  represent  the  Seminole  Indians, 
and  were  informed  that  under  the  law  plain- 
tiff was  never  the  wife  of  Klntah,  and  there- 
fore w&B  not  entitled  to  share  in  his  allot- 
ment. Relying  upon  such  advice,  plaintiff, 
as  Pbeney  Bowlegs,  the  name  she  bore  at  the 
time  of  her  marriage  to  Klntah  Palmer,  ex- 
ecuted the  deed  to  Thomas  Palmer.  She  be- 
ing a  full-blood  Indian,  it  was  evidently 
thought  essential  to  the  validity  of  her  deed 
that  the  same  be  approved  in  compliance 
with  the  provision  of  Act  Cong.  May  27,  1908, 
C.  199,  35  Stat.  312;  and  to  this  end  plain- 


tiff presoited  to  the  proper  court  bar  sworn 
petltldn  for  tb»  approval  ttiereo^  stating 
therein: 

"That  at  the  time  of  the  death  of  Klntah 
Palmer  this  petitioner  was  living  with  said  de- 
ceased, and  does  not  claim  to  have  been  his  legal 
wife,  and  does  not  claim  any  interest  in  ids  es- 
tate; but  one  of  the  heirs  of  said  deceased  has 
tbia  day  bargained  with  the  petitioner  for  a 
deed  upon  said  lands  and  premises,  in  order  that 
there  may  never  be  any  question  of  tliis  peti- 
tioner making  any  claim  to  any  part  of  said 
estate,  and  tUs  petitioner  has,  in  consideration 
of  the  sum  of  £100,  this  day  made,  executed,  and 
delivered  to  Thomas  Palmer,  one  of  the  heirs 
of  Kintah  Palmer,  deceased,  her  deed,  conveying 
to  him  all  her  interest  in  said  lands." 

The  deed  was  thereupon  ai^roved  by  the 
court,  the  order  of  approval,  which  was  re- 
corded with  the  deed  In  the  office  of  the  reg- 
istrar of  deeds,  -containing  a  redtal  of  ttie 
statements  made  in  the  petition  above  set 
forth.  In  Hurd  v.  HaU,  12  Wis.  125,  it  is 
said: 

"A  miatake  of  law  happens,  when  a  pari?, 
having  full  knowledge  of  the  facts,  comes  to  an 
erroneous  conclusion  as  to  their  l^al  effect  It 
is  a  mistaken  opinion  or  inference,  arising  from 
an  imperfect  or  incorrect  exercise  of  the  judg- 
ment, upon  facts  as  they  really,  are ;  and,  like  a 
correct  opinion,  which  is  law,  necessarily  pre- 
supposes that  the  person  fonnlng  It  is  in  full 
possession  of  them." 

There  being  no  undue  Influence,  mis  rep  re- 
sentatlon,  or  fraud,  and  no  mistake  of  fact 
Inducing  or  any  way  connected  with  the  ex- 
ecution or  delivery  of  the  deed  of  June  3, 
1912,  by  plaintiff  to  Thomas  Palmer,  but 
merely  a  mistaken  view  ot  the  law  as  to 
plaintltTs  rights  under  her  known  status.  It 
is  clear  that  under  the  settled  doctrine  In 
this  jurisdiction  she  Is  not  entitled  to  the  re- 
lief she  seeks,  for  the  reason  that  such  mis- 
take of  law  does  not  constitute  grounds  for 
rescission  or  the  cancellation  of  said  deed. 
Campbell  v.  Newman  (not  yet  officially  re- 
ported) 151  Pac.  602. 

It  follows  that  the  judgment  of  tSie  trial 
court  should  be  affirmed. 

PER  CURIAM.  Adopted  in  T^ole. 


[«  OU.  486) 

BRAKE  T.  BLAIN.   (No.  8060.) 
(Supreme  Court  of  Oklahoma.  April  18,  191K. 
Rehearing  Denied  Dee.  7,  1916.) 

(Syllabu$  hy  the  Oourt.) 

1.  Pdblio  Lands  «=»106—TssnANCE  of  Fina£ 
Cebtificatb— Ttnj!  of  Entbtman. 

A  certificate  of  final  payment  from  the  reg- 
ister of  the  government  land  office  vests  the 
entryman  with  complete  equitable  title  to  the 
land  therein  described,  voidable  by  the  Land  De- 
partment only  for  fraud  or  errw  at  any  time 
before  a  patent  Issues  thereupon. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  SS  104,  301.  302 ;  Dee.  Dig.  «»106l) 

2.  Public  Lanos  ®=»135— Contbaot  ov  Sau 
— constbuction — remedy  op  pubchaseb. 

Where  A.,  the  owner  of  such  certificate,  evi- 
dencing the  equitable  title  to  160  acres  of  land 
in  C.  county,  agrees  in  writing  with  B..  the 
owner  in  fee  of  a  tract  of  land  in  P.  coun^. 
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to  trade  land  with  him,  A.  to  asanme  a  mort- 
Eage  of  ^2300  on  B.'b  land,  conditioned  that 
B.  is  satiBQed  with  the  land  in  C.  county,  and 
providing  if  the  deed  to  that  land  is  not  good 
and  the  final  proof  of  A,  is  not  passed  on  favor- 
eblj  by  the  government,  that  he  will  relinauisb 
on  said  land  tn  favor  of  B.,  and  where  B.  tnere- 
after  inspects  and  is  satisfied  to  trade  and  the; 
subsequently  agree  in  writing  that  A.  is  not 
only  t»  assume  said  mortgage,  but  pay  B.  $1,000 
in  cash  and  make  other  deferred  payments,  and 
that  all  papers  are  to  be  left  in  escrow  until 
such  time  as  A.  shall  make  a  deed  to  his  land 
in  C  county  to  B.,  held,  that  the  two  instru- 
ments in  writing  were  one  contract,  and  should 
be  construed  together,  and  held  by  the  court 
to  mean  that  in  the  event  A.*8  Snal  proof  was 
not  passed  on  favorably  by  the  government  B.'s 
wcAe  remedy  was  to  file  on  the  land. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  8S  351-362;  Dec.  Dig.  <^135.] 

3.  Contracts  <S=»164^-Constbuction— ^pa- 
sate  iNSTBUlfENTS. 

Although  not  executed  at  the  same  time, 
where  two  written,  instruments  refer  to  the 
sama  snhject-mattw  and  on  the^  face  show 
that  each  was  executed  oa  a  means  of  carrying 
out  the  intent  of  the  other,  both  should  be  oon- 
strued  as  one  contract. 

[Ed.  Note^For  other  cases,  see  Contracts, 
Cent.  Dig.  Si  746-74S;  Dea  Dig.  «a»164.] 

Error  frwu  Snpnior  Gour^  Pottawatomie 
County;  Geo.  O.  Abematliy,  Judge. 

Action  by  W.  S.  Blaln  against  J.  H.  Brake. 
Judgmuit  for  plaintilf ,  and  defendant  brings 
error.   Reversed  and  dismissed. 

J.  H.  hfiloy,  of  Oklahoma  City,  and  J.  H. 
Woods,  of  Shawnee,  for  plaintiff  in  error. 
W.  S.  Pendleton,  of  Shawnee,  for  defendant 
In  error. 

TTJRNER>  J.  On  September  23,  1909,  J. 
H.  Brake,  plaintiff  In  error,  defendant  below, 
was  the  owner  of  a  homestead  filing  con- 
sisting of  160  acres  of  land  in  Cimarron 
county,  OkL,  by  virtue  of  a  certificate  froili 
the  government  land  ofiSce  of  that  date, 
whicb  reads:  ' 

"It  is  hereby  certified  that  in  pursuance  of 
law,  James  H.  Brake,  residing  at  Bertrand, 
Cimarron  county,  state  of  Oklahoma,  on  this 
day  purchased  of  the  register  of  this  office,  the 
S.  E.  U  of  section  No.  33,  in  township  No.  1, 
range  4  east  Cimarron,  the  principal  meridian, 
Oklahoma,  containing  l60  acres,  at  the  rate  of 
one  dollar  and  twenty-five  cents  per  acre; 
amounting  to  two  hundred  dollars,  for  which 
the  said  James  H.  Brake,  has  made  full  pay- 
ment as  required  by  law.  Now  therefore  be  it 
known  that,  on  presentation  of  this  certificate 
to  the  Commissioner  of  the  General  Land  Office, 
the  said  James  H.  Brake  shall  be  entitled  to 
receive  a  patent  for  the  above  lot  described. 

"George  D.  Owen,  Register," 

W.  B.  Blain,  defendant  in  error,  plaintiff 
below,  lived  in  Pottawatomie  county  and 
owned  a  farm  upon  which  there  was  a  mort- 
gage of  $2,300.  Before  be  saw  Brake's  farm, 
they,  about  the  middle  of  October,  1909,  made 
an  agreement  tn  writing  which  reads: 

"This  agreement  made  between  J.  H.  Brake 
and  W.  ST  Blaln,  both  of  Shawnee,  Oklahoma. 
W.  S.  BlaiQ  agrees  to  trade  the  northeast  one- 
quarter  (^4),  section  thirty-three  (33),  town^ 
•hip  ten  (10)  range  three  (3)  east  in  Pottawa- 
tomie county,  Oklahoma,  for  the  southeast  qnar* 


ter  04),  seetitm  thirty-three  08),  township  one 
a)i  range  four  (4)  east  In  Cimarron  county, 
Oklahoma,  as  follows:  J.  H.  Brake  assumes 
mortgage  now  resting  on  land  in  Pottawatomie 
comity  of  twenty-three  hundred  ($2300)  doUars, 
and  deeds  his  land  named  in  Cimarron  coun- 
ty. If,  however,  the  deed  is  not  good  and  the 
final  proof  of  the  said  J.  H.  Brake  is  not  passed 
on  favorably  by  the  govemment,-then  he  agrees 
to  relinquish  on  the  land  named  in  Cimarron 
county  in  favor  of  the  said  W.  3.  Blaln.  The 
above  trade  ii  conditioned  on  W.  Blain  being 
satisfied  with  the  land  in  Cimarron  county, 
after  he  Visits  and  Inspects  the  same. 

"W,  S.  Btain. 

_  **J.  H.  Brakew 

"Witness:    J.  A.  NlaL" 

Thereafter  Blaln  went  to  Cimarron  coun- 
ty and  looked  at  Brake's  farm,  and  upon  his 
return  they,  considering  Brake's  homestead 
to  be  worth  |1,000  and  Bl&in's  land  to  be 
worth  $6,400,  on  November  1, 1809,  made  this 
agreemoit: 

"lliis  agreement  made  by  and  between  W.  S. 
Blaln,  party  of  the  first  part,  and  J.  H.  Brake, 
party  of  the  second  part  Said  W.  S.  Blain 
agrees  to  trade  his  place,  to  wit:  northeast 
section  thirty-three  (S3),  township  ten  (10) 
range  three  (S)  to  the  said  J.  H.  Brake  for 
his  place,  to  wit:  southeast  quarter  (%)  of  secr 
Hon  thirty-three,  township  one  (1),  range  four 
(4).  Said  J.  H.  Brake  assumes  a  mortgage  of 
$2,300.00.  and  agrees  to  pay  $1,000.00  in  cash, 
$1,000.00  in  one  year,  bearUig  five  per  cent,  in- 
terest and  $1,100.00  in  three  years,  interest 
five  per  cent.  All  papers  to  be  left  in  Shawnee 
National  Bank  In  escrow  until  contract  is  ful- 
filled. Deposit  of  $1,000.00  la  to  be  made  by 
January  1st,  1910.  Deed  to  be  made  to  W.  S. 
Blain  by  J.  H.  Brake  at  soon  as  patent  is  Is- 
sued. W.  S.  BUin. 

"J.  H.  Brake. 

"Witnesses: 

"Jno.  W.  JottSB, 
"Robt  Stron»r 

And  on  the  same  day  they  went  to  the 
bank,  wherenpon  Blaln  and  wife  executed  a 
deed  to  bis  land  to  Brake,  wherein  It  was 
stipulated  that  the  same  was  to  have  and 
to  bold  free  and  clear  of  all  liens  and  in- 
cumbrances except  the  $2,300  mortgage  men- 
tioned in  the  contract,  and  placed  the  same 
In  escrow  in  the  bank.  At  the  same  time 
Blain  took  back  from  Brake  a  mortgage  on 
the  land,  securing  the  deferred  payments 
mentioned  In  the  contract,  which  said  notes 
and  mortgage  were  also  placed  there  in 
escrow  until  such  time  as  Brake  should  ful- 
fill his  part  of  the  contract  by  deeding  Blaln 
his  land  In  Cimarron  county.  Thereafter 
Brake  paid  Blaln  the  $1,000  mentioned  in 
the  contract  as  due  January  1,  1910,  after 
which  they  modified  that  part  of  the  con- 
tract, requiring  Brake  to  deed  his  land  to 
Blain  "as  soon  as  patent  Issues."  by  a  parol 
agreement  in  effect  that  Brake  and  wife 
would  make,  execute,  and  deliver  to  Blain 
their  deed  to  the  Cimarron  county  land  at 
once,  which  they  did,  after  which  he  put 
them  In  iwssesslon,  and  the  contract,  supra, 
was  fully  executed  by  delivery  of  all  the  pa- 
pers in  escrow.  And  thereafter  when  Brake's 
final  proof  was  rejected  by  the  Land  Depart- 
ment and  Ilia  said  certifloite  was  canceled 
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and  Blaln  refused  to  file  on  the  land,  Blain 
stood  on  the  contract  and  sued  Brake  for 
$1,000,  the  recited  consideration  in  said  deed 
of  Brake  and  wife,  upon  the  theory  that  the 
contract  was  executed  and  that  the  consider- 
ation for  said  deed  had  failed.  Upon  this 
state  of  facts  the  court  held  that  it  had 
failed,  and  directed  a  rerdlct  In  favor  of 
Blain  and  against  Brake  for  $1,000,  together 
with  Interest  from  November  1,  1000,  and 
Brake  brings  the  case  here. 

[1,  2]  There  is  no  merit  in  Brake's  conten- 
tion that  the  agreement  between  him  and 
Blaln  was  in  effect  a  sale  or  contract  for  the 
alienation  of  his  land  by  htm  as  an 'entry- 
man  and  hence  is  rold  as  against  public  pol- 
icy. This  for  the  reason  tbat  his  certlflcate 
at  the  time  the  sale  was  made  vested  in  him 
the  equitable  title  to  the  land,  which  he  had  a 
right  to  sell  and  convey.  32  Cyc.  1080,  says: 

"One  who  has  done  everything  which  Is  neces- 
sary in  order  to  entitle  him  to  receive  a  patent  for 

fiublic  land  has,  even  before  the  patent  is  actual- 
y  issued  by  the  Land  Department,  a  complete 
equitable  estate  in  the  land  which  be  can  sell 
and  convey,  mortgage  or  lease,  and  a  fortiori  a 
oontract  to  oonvey  land  before  the  isauance  of 
a  patent,  but  after  final  proof  has  been  made 
and  the  land  paid  for,  is  not  illegal.  A  convey- 
ance of  the  land  and  delivery  of  the  certificate 
of  final  payment  la  sufficient  evidence  of  an  aa- 
signment  of  the  certificate  and  all  ri^ta  ao* 
quired  thereby." 

In  United  States  v.  Detroit  Timber  &  Lum- 
ber Co.,  131  Fed.  668,  67  0.  a  A.  1,  in  the 
syllabus,  it  Is  said: 

"Receivers'  final  receipts  are  notice  to  pur- 
cbaseri  of  the  equitable  title  they  evidence  that 
they  are  voidable  by  the  Land  Department  for 
fraud  or  error  at  any  time  before  the  patents 
issue  upon  them,  but  they  are  not  notice  that 
the  equitable  titles  they  disclose  were  procured 
by  fraud,  perjury,  or  Irregularity.  On  the  other 
hand,  they  are  prima  facie  evidence  that  the 
lands  they  describe  were  honestly  and  regularly 
entered,  and  tbat  the  entrymen  who  obtained 
them  are  entitled  to  the  patents  for  the  land." 

See,  also.  Pannns  t.  Venske,  164  U.  S.  88, 
17  Sup.  CL  27;  41  L.  Ed.  860;  Peyton  r. 
Desmond.  129  Fed.  1,  63  a  0.  A.  651;  Farias 
T.  Deming  Inv.  Co.,  5  Okl.  496,  40  Pac.  926 ; 
Gonrley  v.  Gouidryinan,  18  Okl.  220,  90  Pac. 
427;  Stark  t.  FalUs.  26  OkL  357, 109  Pac.  66. 

[8]  This  Is  In  keeping  with  the  holding  of 
the  trial  court,  and  tb^  court  so  far  was 
right  But  the  conrt  erred  in  directing  a 
verdict  for  plaintiff.  This  for  the  reason 
that  Brake  lived  up  to  the  full  measure  of 
bis  contract  when  he  made,  executed,  and  de- 
livered hia  deed  porsoant  thereto  to  Blain, 
conv^lng  to  him  bis  eqnitatde  title.  The 
two  agreements  in  writing,  supra,  constitute 
one  contract,  being  supplementary  one  to  the 
other,  and  should  be  construed  tt^ther.  We 
say  this  for  the  reason  that,  although  not 
executed  at  the  same  time,  they  refer  to  the 
same  stUiject-matter,  and  on  th^  face  abow 
tbat  each  was  executed  as  a  means  of  car- 
rying out  the  Intent  of  the  other.  Canadian 
Coal  Co.  V.  Lynch,  28  Okl.  685,  115  Pac.  466. 
It  will  be  observed  that  from  the  agreement 


of  November  1st,  It  could  not  be  told  where 
any  of  the  land  lay.  or  what  the  agreement 
was  between  the  parties  in  the  event  Brake's 
Qnal  proof  was  not  passed,  on  favorably  by 
the  government,  except  by  reference  to  the 
former.  Brake's  contention  was  that  both 
agreements  should  be  construed  together  as 
one  contract,  and,  in  effect,  that  when  be 
passed  his  deed  to  Blaln  he  had  lived  up  to 
the  full  measure  thereof,  and  that,  as  the 
government  subsequently  canceled  his  filing 
certlflcate,  the  contract  was,  as  specified  In 
the  first  agreement,  that  Blain  was  to  then 
file  on  the  land.  His  contention  should  have 
been  sustained,  but  the  court  was  led  in 
error  by  holding.  In  effect,  that  the  agree- 
ment of  November  1,  1900,  was  all  the  con- 
tract existing  between  the  parties. 

We  are  therefore  of  opinion  tbat  the  con- 
tract provided  what  Blaln's  sole  remedy 
shonld  be  ip  the  event  Brake's  final  proof 
was  not  passed  on  favorably  by  the  govern- 
ment, and  hence  Blaln's  sole  remedy  in  that 
event  was  to  file  upon  the  land,  and  tbat  this 
action  to  recover  for  a  partial  failure  of 
consideration  vrill  not  lie.  The  case  is  there- 
fore reversed  and  dismissed.  AU  the  Jua- 
tlces  concur. 

(52  Okl.  50) 

CONTINENTAL  GIN  CO.  et  aL  T.  ARNOLD 

et  al.   (No.  6142.) 
(Snpreme  Court  of  Oklahoma.  Nor.  23, 191S.) 

(ByUahua  by  ihe  Court  J 

1.  Pationt  «=»1— What  Constitutes. 

The  term  "pasrroent,"  in  Its  legal  import, 
means  the  satisfaction  of  a  debt  by  money  or  the 
representative  of  money,  and  not  by  novation, 
ctnnpromise,  or  aeoord  and  aatlsfiustion. 

[Ed.  Note.— For  other  cases,  see  Payment, 
CenL  Dig.  H  1.  3,  4,  24 ;  Dec.  Dig.  «s»l. 

For  other  definitions,  see  Words  and  Phrasea, 
Firpt  and  Second  Series,  Paymcait.] 

2.  ACCOBO    AND    SATXSrAOnON  <=»1 — WHAT 

CONSTrrUTES. 

An  "accord  and  satisfaction"  is  an  execut- 
ed agreement  whereby  ono  of  the  parties  under- 
takes to  give,  and  the  other  to  accept,  in  satis- 
faction of  a  claim  arising  either  from  contract 
or  tort,  something  other  or  different  from  what 
he  is,  or  considers  himself  entitled  to. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  SS  1-13 ;  Dec.  Dig.  <3=> 
1. 

For  other  d^nitions.  see  Words  and  Phrase*, 
First  and  Second  Senes,  Accord  and  Satlafafr 

tion.] 

3.  AccoBD  AND  Satisfaction  ^a2S— Plkad- 
iNO — Necesbitt— Defense. 

Accord  and  satisfaction,  and  other  trans* 
actions  closely  allied  thereto,  such  as  a  com- 
promise agreement,  executory  accord,  and  nova- 
tion, in  order  to  be  available  as  a  defense  must 
be  spedfically  pleaded. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction.  Cent  Dig.  IS  161,  153-160 ;  Doc. 
Dig.  «=>25.] 

4.  Pleading  ^=»78— Dbfbnsbs— SuBOEiitTKNT 

Tbansactions. 

The  general  rule  of  pleading  is  ttiat  defens- 
es which  assume  or  admit  the  original  cause  of 
action  alleged,  but  are  based  upon  subsequent 
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Acts  OT  traimeUoDfl  wMch  go  to  aaalifr  or  de- 
Heat  it,  must  be  pleaded. 

[Ed.  Note.— For  oth«r  cases,  see  I^eadiog, 
Oent  Dig.  SS  158. 159;  Dec.  Dig.  «s>78.1 

0.  COUFROUIBE    AND    SjtTTLIlIKHT    4=922  — 

PlXAOINO — VaBIANCB. 

An  action  was  inetituted  nptm  unpaid 
notes.  The  defendant's  aturwer  was  a  plea  of 
payment.  The  notes  were  secured  by  a  mort- 
gage upon  certain  cotton  gin  machinery  which 
bnmed,  and  approximately  $2,400  was  collected 
<m  the  insurance  policy.  At  the  trial  defendant 
was  permitted  to  prove  that,  there  being  about 
93J860  due  on  the  notes,  the  plaintiff  had  agreed 
to  accept  $2,000  as  full  payment  and  sell  him 
another  gin  outfit  and  credit  the  bill  for  the 
new  gin  machinery  with  the  balance  of  the  pol- 
icy, to.  wit,  $400,  and  that  the  insurance  money 
was  accordingly  turned  over  to  the  plaintiff,  who 
thereafter  refused  to  sdl  him  a  new  rin  outfit 
but  retained  the  $400.  Held,  error.  This  eri- 
dence  did  not  tend  to  prove  payment. 

{Ed.  Note.^For  other  Gompromise 
ud  Settlenent,  Gent  Dig.  |  90;  Dee;  Dig.  ^ 
22.] 

Commissioners'  Opinion,  Division  No.  4. 
EfaTor  from  District  Conrt,  Carter  Qoonty; 
S.  H.  Rasaell,  Judge. 

Action  by  the  Continental  OIn  Company,  a 
corporation,  and  another  against  Ira  L.  Ar- 
nold and  another.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Beversed  and  re- 
manded. 

Cbas.  H.  Gamett,  of  Oklahoma  GltT,  for 
plaintiffs  In  error.  Slgler  ft  Howard,  of  Ard- 
more,  for  defendants  In  error. 


UATUEWS,  Ob  The  parties  will  be  desig- 
nated bere  as  In  tbe  trial  court  Tbl»  action 
was  institnted  for  tiie  recovery  of  an  alleged 
balance  due  upon  notes.  It  appears  that  on 
July  25, 1905.  def^dant  Ira  L.  Arnold  signed 
six  notes  In  tbe  sum  of  $400  each,  made  pay- 
able to  plaintiff  for  tbe  purcliase  of  cotton 
gin  machinery,  and  to  secure  the  payment  of 
tbe  same  he  mortgaged  to  plaintiff  certain 
real  property  upon  which  tbe  said  cotton  gin 
ctMitalnlng  said  "machinery  was  located,  and 
certain  other  real  property  was  mortgaged 
for  the  same  purpose;  said  last-named  mort- 
gage b^ng  signed  by  the  said  Arnold  and  bis 
wife,  Cora  L.  Arnold.  On  March  18,  1012. 
plaintiff  Instituted  suit  on  said  notes,  alleg* 
Ing  that  there  was  a  balance  due  of  $878.83 
thereon.  Defendants  answered  by  general 
denial  and  as  follows: 

"Defendant  says  that  he  executed  the  notes 
and  mortgages  therein  set  out,  but  that  eniil 
notes  have  >ODg  since  been  paid  and  should 
have  been  satisfied  and  returned  to  the  defend- 
ant" 

To  tbis  answer,  plaintiff  filed  a  general  dc- 
nlaL  At  the  trial,  defendant  testified  that 
the  gin  outfit  had  burned  down  and  the  sum 
of  $2,472.25  was  collected  upon  the  Insurance 
which  was  turned  over  to  the  plaintiff.  That 
this  money  was  first  placed  in  a  bank  pend- 
mg  settlement  betweeu  plaintiff  and  defend- 
ant. Then  defendant  was  permitted  to  intro- 
duce the  following  testimony,  over  the  objec- 
tions of  plalnUff:   That  he  (the  defendant) 


went  to  the  office  of  plaintiff  at  Dallas,  Tex., 
after  the  gin  had  burned,  and  saw  the  man- 
ager and  told  him  that  there  was  a  settle- 
ment between  them  for  the  reason  that  the 
machinery  delivered  to  him  was  not  the  kind 
of  machinery  he  contracted  for,  and  that 
there  were  other  defects  in  tbe  press  and  line 
shafts,  and  that  they  then  came  to  an  agree- 
ment that  plaintiff  would  release  tbe  notes 
and  accept  $2,000  In  full  payment,  and  that 
he  was  to  purchase  another  gin  outfit  from 
them,  and  the  balance  of  the  sum  collected 
on  the  insurance  policy,  to  wit,  $472.25,  was 
to  be  credited  on  the  bill  for  new  machinery. 
That  he  then  returned  home  and  directed 
the  bank  to  turn  the  insurance  money  over 
to  tbe  plaintiffs,  and  that  they  afterwards 
refused  to  sell  him  another  gin  outfit 

In  line  with  the  above  testimony,  tbe  conrt 
gave  the  following  instruction,  over  the  ob- 
jection of  plaintiffs: 

"If  yoa  believe  from  a  preponderance  of  the 
evidence  that  a  settlement  of  the  notes  and 
claim  of  plaintiff  was  had  between  plaintiff  and 
the  defendant,  or  Mr.  Collett,  an  agent  or  dis- 
trict manager  of  the  defendant,  that  is,  if  you 
find  and  believe  that  the  adjustment  of  the 
insurance  policy  which  belonged  to  the  defend- 
ant and  which  was  paid  to  and  trsnfiff>Fred  to 
tbe  plaintiff  and  accepted  by  the  plaintiff,  or  its 
agents  aforesaid,  as  a  full  and  complrte  settle- 
ment of  whatever  was  due  the  plnintifi'  by  the 
defendants,  which,  being  taken  in  connection 
with  nrior  payments  In  money,  if  any,  by  the 
dcfendunta  to  the  plaintiff,  and  that  snch  settle- 
ment was  had  as  a  complete  satisfection  of  the 
debt  due  by  defendnnts  and  the  same  was  no  iiS' 
derstood  by  the  defendant  Ira  Arnold,  and  Mr. 
Collett  the  agent  or  district  manager,  then  is 
such  case,  your  verdict  should  be  for  the  de- 
fendant." 

The  plaintiff  contends  that  the  admission 
of  the  above  testimony  and  the  giving  of  the 
aforesaid  instruction  was  error  for  tbe  rea- 
son that  the  defendant  In  his  answer  pleaded 
payment  only,  and  that  the  above  testimony 
does  not  prove  payment,  but  tends  to  prove 
accord  and  satisfaction.  Defendant  admits 
that,  if  the  above  testimony  shows  accord 
and  satisfaction  and  not  payment,  then  his 
answer  would  be  Insufllclent  to  warrant  tbe 
Introduction  of  su<^  evidence,  but  insists 
that  his  testimony  proves  payment  as  alleged. 
Defendant  in  bis  brief  sets  out  his  conten- 
tion thus: 

"The  testimony  showed:  That  Arnold  had 
pnrcbasecl  a  gin  from  the  Continental  Gin  Com- 
pany. That  he  had  given  his  notes  ami  mort- 
gages to  secure  the  payment  When  the  fdn 
was  shipped  to  Arnold,  It  was  not  the  kind  of 
one  ordered  by-  him.  The  machinery  waw  dif- 
ferent and  not  of  the  value  that  it  should  hnve 
been.  Arnold  called  the  attention  of  plaintiff  to 
this  fact,  and  he  agreed  that  Arnold  should  be 
credited  with  the  difference  between  the  coat  of 
the  machinery  ordered  and  that  delivered  to 
him.  Arnold  made  some  payments  on  these 
notes,  and  finally  when  the  gin  was  bnriied 
down  and  the  policy  had  been  paid  into  the 
bank  at  Ardmore,  be  made  a  trip  to  Dallas  to 
see  the  Continental  Gin  Company,  not  for  the 
purpose  of  paying  less  than  he  owed  them,  but 
tor  tbe  purpose  ta  seeing  that  he  secured  all  the 
credits  to  which  he  was  entitled.  When  he  ar- 
rived in  Dallas,  he  talked  this  matter  over  with 
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the  plaintiff  in  error,  and  they  agreed  upon  the 
amount  due  him.  They  found  that,  giving  Ar- 
nold credit  for  all  he  was  entitled  to,  he  owed 
Continental  Gin  Company  exactly  $2,000.  Ar- 
nold Baya:  'It  paid  the  old  debt  in  fulL  The 
way  we  had  t^ne  over  the  bill  of  machinery, 
the  difference  in  the  price  of  the  machioery  I 
received  and  the  price  of  the  stuff  I  bought, 
this  $2,000  would  have  paid  the  enUre  debt' 
This  does  not  constitute  accord  and  satiafaction 
but  it  constitutes  payment." 

Plaintiff  states  Its  coDtentlon  as  follows: 
"The  evidence  referred  to,  therefore,  did  not 
show  payment,  but  showed  a  new  and  substan- 
tive agreement  between  the  parties  bjr  which 
there  was  to  be  a  settlement,  satisfaction,  and 
discharge  of  the  notes  and  mortgages.  The  de- 
ftodant  was  to  tnm  over  his  interest  in  the  in- 
aurance  money  and  to  purchase  a  new  gin  outfit 
The  plaintiff  for  this  consideration  was  to  can- 
cel and  surrender  the  old  notes  and  mortgages 
and  give  the  defendant  a  credit  of  $472.25  on  the 
new  gin  outfit  This  agreement,  if  it  had  been 
folly  executed,  would  have  been  an  accord  and 
Batiafaetion,  but  it  was  not  payment" 

Defendant's  answer  of  general  denial 
raised  no  issue  In  the  case;  Imt  his  impeiv 
feet  and  Indefinite  plea  of  payment,  the  miue 
not  having  been  <^Uenged  by  motion  or  oth- 
erwise, will  be  beld  snIHclent  if  his  evidence 
tended  to  prove  what  in  law  constitnteB  pay- 
ment 

It  is  correctly  omceded  by  defendant  that, 
it  the  fiicts  upon  which  defendant  relies  for 
a  defoise  constitute  accord  and  satiatection, 
then  defendanfa  anawer  is  defective  and  In- 
sufficient to  admit  the  evidence  oHnptained 
of  by  plalntiir.  But,  if  the  evidence  t«ids  to 
prove  payment,  then  there  was  no  error  In 
admitting  the  same  and  in  the  giving  of  the 
aforesaid  instruction. 

After  an  Investigation  of  the  authorities 
on  the  subject,  we  have  anlTed  at  the  con- 
dnsion  that  the  evidence  complained  of  does 
not  constitute  either  payment  or  accord  and 
satisfaction,  and  that  the  facts  set  out  in 
this  evidence  do  not  come  within  the  accept- 
ed definition  of  elUier. 

[1]  "Payment"  Implies  the  delivery  of  val- 
ue and  that  It  Is  the  value  called  for  by  the 
engagemoit  to  be  discharged.  Abbott  law. 
Die. 

"The  term  *payment,'  in  Its  legal  import, 
means  the  satisfactioil  of  a  debt  by  money,  not 
hy  exchange  or  compromise,  or  an  accord  and 
aatisfactioD."  City  Sav.  Bank  v.  Stevens,  IS  N. 

y.  Supp.  139. 

"Bouvier  defines  'payment*  as  'the  discharge 
In  money  of  a  sum  due,*  and  we  understand  it 
to  be  elementary  law  that  it  can  be  made  only 
in  money,  or  that  which  the  creditor  accepts  as 
money  or  in  lieu  of  it"  Scott  v.  Gilkey,  40  lU. 
Add.  116. 

'The  word  'payment'  conveys  the  idea  of  a 
money  transaction."  Howe  v.  Mittelberg,  06 
Mo.  App.  400.  70  S.  W.  396. 

"Payment"  is  generally  understood  as  a 
discharge  of  the  debt  or  obligation  by  a  com- 
pliance with  the  terms  oC  the  obligation,  and. 
If  the  obligation  calls  for  a  money  discbarge, 
then  there  cannot  be  payment  except  by  pay- 
ing the  full  amount  called  for  In  money,  or 
the  representative  of  money.  Applying  that 
test  to  the  case  at  bar.  It  will  not  come  with- 
in the  definition  tiecause  the  notes  called  for 


approximately  $2,800,  and  $800  of  the  same 
according  to  defendant's  contentloD  was  to 
tie  liquidated,  not  by  payment  in  money,  but 
by  allowing  a  deduction  of  that  amount  from 
the  sum  called  for  In  the  notes  as  the  difTer- 
ence  In  the  value  of  the  machinery  purchased 
and  that  delivered. 

[2,  3]  We  need  not  look  beyond  the  well- 
oonstdered  and  leading  case  of  Houston  Bros. 
V.  Wagner,  28  OkL  367,  114  Pac.  1106,  by  our 
court,  to  find  a  complete  and  acceptable  defi- 
nition and  discussion  of  "accord  and  satis- 
faction." The  cited  case  was  an  action  upon 
a  note.  The  defendant  answered  tliat  the 
note  was  paid  tbrou^  an  agreement  to  deed 
the  plaintiff  four  certain  town  lots  In  full 
payment  of  the  Indebtedness  sued  on,  and 
that  plaintiff's  agent  had  entered  Into  posses- 
sion of  the  lots,  but  deeds  to  the  same  had 
not  been  made  for  reasons  therein  given.  It 
should  be  noted  that  the  court  there  criti- 
cized the  use  of  the  word  "payment"  in  con- 
nection with  the  facts  presented,  and  Infer- 
entially  steted  that  the  facts  presented  did 
not  constitute  payment,  and  we  cannot  do 
better  than  quote  at  length  from  that  case: 

"Although  the  plea  is  denominated  one  of  'pay- 
ment,* the  attempt  in  legal  contemplation  was 
to  plead  an  'accord  and  satisfaction.'  which  is 
defined  to  be:  'An  agreonint  between  two  par- 
ties to  give  and  accept  something  in  satisfaction 
of  a  right  of  action  which  one  has  against  the 
other,  which  when  performed  is  a  bar  to  all  ac- 
tions upon  this  account*  Bouvier's  Law  Die- 
dooary. 

"While  both  pleading  and  proof  disclose  a 
complete  accord,  in  that  the  minda  of  the  parties 
met  on  the  proposition  that  the  lota  were  to  be 
accepted  hi  fuU  satisfaction  of  the  plaintiff's 
cause  of  action,  it  is  further  shown  thereby 
that,  as  the  plaintiff  'baclied  out,*  there  was  no 
execution  of  the  accord,  and  hence  there  was  no 
satisfaction.  1  Am.  &  Eng.  Ency.  of  Law,  420, 
says:  'An  accord  in  order  to  discharge  a  con- 
tract or  cause  of  action  must  be  executed,  and 
this  execution  of  the  accord  is  the  satisfaction. 
Satisfaction  consists  in  the  actual  performance 
by  one  party  of  the  agreement  of  accord,  and 
the  acceptance  by  the  other  par^  of  such  per- 
formance in  full  satisfaction  of  the  original 
cause  of  action  or  contract' 

"Acceptance  of  the  execution  of  the  accord  Is 
the  sine  qua  non  of  aplea  of  accord  and  satis- 
faction. In  Heam  v.  Kiehl,  38  Pa.  147,  80  Am. 
Dec.  472,  the  court  said :  'Accord  and  satis- 
faction is  a  good  plea  by  a  debtor  to  the  action 
of  his  creditor,  but  the  legal  notion  ot  accord 
is  a  new  agreement  on  a  new  consideration  to 
discharge  the  debtor.  And  it  is  not  enough 
that  there  be  a  clear  agreement  or  accord  and  a 
sufficient  consideration,  but  the  accord  must  be 
executed.  The  plea  must  allege  that  the  matter 
was  accepted  in  satisfhction.  Mere  readiness 
to  perform  the  accord,  or  a  tender  of  perform- 
ance, or  even  a  part  performance  and  readinem 
to  perform  the  rest,  will  not  do.  Such  is  the 
law  between  debtor  and  creditor,' 

"Young  V.  Jones,  64  Me.  563,  18  Am.  Rep. 
279.  was  assumpsit  on  an  accepted  draft.  Aft- 
er plaintiff  had  made  out  his  case,  defendant  of- 
fered to  prove  an  agreement  under  seal  with 
plaintiff  after  the  maturity  of  the  draft  to  ac- 
cept a  certain  per  cent,  less  than  the  amount 
of  the  draft  in  payment  thereof,  that  the  per- 
centage agreed  upon  was  tendered  within  the 
time  limit,  and  that  plaintiff  refused  to  acreiit 
the  same,  and  brought  the  instant  suit.  The 
question  before  the  court  was  whether  these 
mots,  if  proved,  would  constitute  a  defense. 


Digitized  by  Google 


OkL) 


CONTINENTAL  GIN  00.  t.  ARNOLD 


163 


After  holding  that  the  facta  did  not  show  pay- 
ment, the  court  said :  'Neither  do  the  facts  of- 
fered to  be  proved  show  accord  and  aatisfac- 
tion.  The  agreement  rdied  npon  was  executory. 
In  Hawley  v.  Foote,  19  Wend.  (N.  T.)  517,  it 
was  held  not  a  good  plea  of  accord  and  satisiac- 
tion  that  the  puintis  agreed  to  accept  the  note 
of  a  third  person  in  discharge  of  the  demand  in 
suit,  which,  on  being  tendered  him,  be  refused 
to  accept.  "There  has  been  no  satiBfaction," 
observes  Johnson,  J,,  "The  accord  has  not  been 
executed,  and  the  acnon  is  not  barred."  Russell 
V.  Lytic,  «  Wend.  (N.  Y-)  390  (22  Am.  Dec. 
687);  Com.  Dig.  b.  4  *  •  ♦  The  plea  of 
accord  to  be  good  must  show  an  accord  not  ex- 
ecutory at  aome  future  time,  but  one  executed. 
Gushing  T.  Wyman,  44  Me,  121.  A  mere  readi- 
ness to  perform  the  accord,  or  tender  of  per- 
formance, win  not  suffice,  and  a  plea  of  accord 
tendered  has  been  held  bad  on  demurrer.  A  plea 
of  accord  and  satisfaction  must  allege,  not  only 
a  clear  agreement  or  accord,  but  that  it  was 
executed  by  the  acceptance  of  the  matter  agreed 
npon  in  satisfaction.  Heam  v.  Kiehl,  38  Pa. 
147,  80  Am.  Dec  472.  The  facts  do  not  show 
a  cMisommated  payment.  Blansur  t.  Eeaton, 
46  Me.  846.* 

We  take  the  foUowlng  excerpt  frtfm  the 
note  in  Harzlscm  t.  Henderson,  100  Am.  St. 
Beik.392: 

"In  the  recent  case  of  Perln  r.  Oathcart,  115 
Iowa,  657,  89  N.  W.  12,  the  court  said:  *An 
accord  and  satisfaction  is  an  executed  agree- 
ment whereby  one  of  the  parties  undertakes  to 
giv^  and  the  other  to  accept,  in  satisfaction  of 
a  claim  arising  either  fr<Hn  contract  or  tort, 
something  other  or  different  from  what  he  is,  or 
ooDsiderB  himself  entitled  to.'  In  Pulliam  v. 
Taylor.  60  Min.  267,  the  court  said:  'Accord 
and  satiflfaction  ia  the  snbatitntion  of  another 
agreement  between  the  parties  in  satisfaction  of 
the  former  (met  end  en  execution  of  the  latter 
agreement.' " 

The  note  In  the  case  of  Harrison  t.  H«ider- 
flon,  Bupni  U  InstructlTe  aiul  covers  thorough- 
ly every  phase  of  the  question. 

It  Is  uniformly  held  by  all  of  the  anthtnl- 
ttes  fliat  it  Is  an  essential  requisite  to  an 
accord  and  satisfaction  that  the  accord  agreed 
npon  by  the  parties  be  satisfled  by  an  execu- 
tion of  t3te  accord,  and  the  case  at  bar  Alls 
short  of  the  requirements  of  accord  and 
satistftctlon.  In  that  the  agreement  was  never 
performed,  as  it  was  claimed  that  the  plain- 
tiff, after  getting  possesslott  of  the  Insurance 
mOB^t  refused  to  proceed  further  and  sell 
fbe  dc^ndant  another  gin  and  ^ve  blm  a 
credit  thereon  of  the  9472^  but  had  re- 
pudiated the  agreiement  and  was  now  dalm- 
ing  the  balance  due  on  the  main  «mtract 

The  transaction  as  detailed  by  defendant 
might  be  termed  an  executory  agreement  or 
executory  accord  (Schwelder  v.  Lang,  29  Minn. 
2S4),  IS  N.  W.  S3.  43  Am.  Rep.  202,  or  pos- 
Bibly  a  novati<m  (1  B,  G.  L  178).  However, 
it  Is  immaterial  what  the  legal  definition  may 
tie,  as  it  Is  plainly  apparent  that,  as  far  aa 
pleading  It  Is  concerned,  It  is  closely  allied 
with  and  analogous  to  accord  and  sattsfac- 
tiOD,  and  the  same  rale  would  apply  in  this 
Instance  that  applies  In  pleading  accord  and 
satisfaction^  which  must  Invariably  be  medf- 
ically  pleaded. 

In  Oolea  t.  Soulsby,  21  Cal.  47,  where  the 
Heteaae  of  accord  and  satlsfactiou  had  been 


put  In  evidence,  but  had  not  been  pleaded, 
the  court  says: 

"New  matter  must  be  specially  pleaded ;  and 
whatever  admits  that  a  cause  of  acdon,  as  stat- 
ed in  the  complaint,  once  existed,  but  at  the 
same  time  avoids  it— that  is,  shows  that  It  has 
ceased  to  exist— is  new  matter.  It  la  that  mat- 
ter which  the  defendant  must  affirmatively  es- 
tablish. •  *  •  Defenses  of  this  character 
must  bo  distinctly  set  up  in  the  answer,  or  evi- 
dence to  estabhsb  them  will  be  inadmissible. 
This  view  disposes  of  the  appeal  and  necessitates 
a  reversal  of  the  judgment."  Sweet  v.  Burdett, 
40  Cal.  97;  Berdefi  v.  BiaseU,  6  Colo.  162; 
Parker  v.  City  of  Lowell,  11  Gray  (Mass.)  353; 
Hogan  V.  Bums,  4  CaL  Unrep.  Cas.  62,  88  Pac. 
631;  Combs  v.  Smith,  78  Mo.  82. 

In  Jacobs  v.  Day,  5  Misc.  Bep.  410,  25 
N.  Y.  Supp.  763,  the  rule  is  stated  as  fol- 
lows: 

"Accord  end  satisfaction  is  an  affirmative  de- 
fense, and  should  be  pleaded."  First  Nat'l. 
Bnk.  of  'Rshomingo  v.  Latham.  37  Okl.  286, 
132  Pac  891:  Deming  Inv.  Co.  v.  McLaughhn, 
SO  Okl.  20,  118  Pac  880.  ' 

[4]  The  rule  in  pleading  such  defenses  as 
the  one  in  Uie  Instant  case  Is  concisely  stat- 
ed in  Bradbury's  Rules  of  Pleadlnga,  p.  1282, 
as  follows: 

"The  general  rule  of  pleading  la  that  defenses 
which  assume  or  admit  the  original  cause  of 
action  alleged,  but  are  based  upon  subsequent 
facts  or  transactions  which  go  to  qualify  or 
defeat  it,  must  be  pleaded.  Farmers  Loan  A 
Trust  Co.  v.  Siefke,  144  N.  Y.  364  [39  N.  R 
358J." 

And  on  page  1201  of  the  same  work,  we 
find: 

"Under  a  general  denial  a  defendant  is  entitled 
to  offer  evidence  of  any  facta  which  will  tend 
to  controvert  what  the  plaintiff  is  bound  in  the 
first  instance  to  prove  in  order  to  establish  his 
cause  of  action.  Bettenhasser  v.  Templars  of 
Liberty,  68  App.  Div.  61.  68  Supp.  605  ;  Adams 
V.  Lawson,  188  N.  Y.  460  |81  N.  E.  3151 :  Mil- 
bank  T.  Jones.  141  N.  Y.  340  [36  N.  £.'888]." 

W  An  application  of  these  two  rules  makes 
it  evident  that  the  defendant,  in  order  to 
avail  himself  of  his  defense  as  disclosed  by 
the  evidence  produced  at  the  trial,  must 
Q>eclflcally  allege  the  focts  relied  upon,  as 
his  defense  Is  predicated  upon  the  transac- 
tion that  arose  long  after  the  notes  were 
ececuted  and  Is  affirmattve  matter  which 
has  no  relation  to  the  proof  which  necessarily 
must  be  produced  by  plaintiff  In  order  to 
establish  Its  cause  of  actl<Hi.  The  reason  f6r 
such  a  rule  cannot  be  laid  upon  technical 
grounds,  but  the  justice  and  fiilmess  In  such 
a  requiremmt  Is  forcibly  Illustrated  by  the 
very  case  under  consldaratton.  The  defend- 
ant bad  pleaded  paymwt  In  his  answer,  and 
presumably  plaintiff  had  prepared  Its  case 
along  that  line  and  stood  ready  witb  the 
proper  rebuttal  to  meet  this  contention.  The 
trial  vnui  had  at  Ardmore,  while  plalntUfs 
office  was  in  Dallas,  Tex.  When  confronted 
at  the  trial  with  a  line  of  testimony  trad- 
ing to  prove  someUili^  entirely  different 
from  payment,  it  Is  quite  probable  the  plain- 
tiff was  caught  wholly  unprepared  to  meet 
such  an  unraq;>ected  condition.  In  fact,  this 
Is  quite  evident  from  the  fact  that  the  party 
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with  whom  defeodant  <dalmed  He  had  made 
the  agreement  to  accept  $2,000  In  payment 
of  the  notes  was  not  present  at  the  trial, 
and  hence  defendant  had  no  rebuttal  to  of- 
fer to  such  evidence.  The  main  reason  plead- 
ings are  required  is  to  specidcally  notify  the 
adverse  party  of  the  pleader's  demand  and 
contention  so  that  the  party  may  be  Inform- 
ed with  reasonable  certainty  of  wliat  facts 
he  will  have  to  meet  at  the  trial,  and  will 
thus  have  an  opportunity  to  prepare  bis  de- 
fense. 

Taking  this  view  of  the  case,  we  deem  It 
unnecessary  to  discuss  the  other  questions 
raised,  as  it  is  not  probable  they  will  arise 
on  a  new  trial. 

The  Judgment  should  be  reversed,  and  the 
cause  remanded. 

PHB  CUBIABf.   Adopted  in 

iSS  Okl.  70S)  .  " 

TUPELO  T0WNSITE3  CO.  T.  COOK  et  si.* 
(No.  5102.) 

(Supreme  Court  of  Oklahoma.   Nov.  16,  1915.) 

(SytUbtu       tk»  Ci»irl,) 

1.  Appbai,  and  Krbor  «=>327,  336  —  Neoes- 
SABT  Parties— Dismissal  or  Appkal. 

All  parties  to  a  joint  judgment,  who  ap- 
pear from  the  record  to  have  a  substantial  in- 
terest In  sustaining  or  reversing  the  judgment, 
order  and  decree  of  the  trial  court,  or  whose 
interests  might  be  effected  by  a  reversal,  and 
new  trial  in  tlie  lower  court,  are  neceseary  par- 
ties to  an  appoBl,  and  thia  is  not  &  question  rest- 
ing in  the  discretion  of  the  api>ellate  court,  but 
is  a  fandamental  question  of  jurisdiction,  and 
where  such  parties  are  not  brought  into  thla 
court,  either  as  plaintifih  or  defendants  in  er- 
ror, the  appeal  must  be  dismissed  for  want  of 
jurtsdlction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Pent.  Dig.  §§  1795,  I814-18:i0.  1822- 
1835,  l^eS-1876;  Deo.  Dig.  «=»327,  330.] 

2.  Appeal  and  Error  «=>33e  ~  Dismissal- 
Want  OF  Necessary  Parties. 

Where  a  joint  judgment  and  decree  is  ren- 
dered  aeainst  four  parties,  and  the  case-made  is 
not  served  upon  tnree  of  them,  and  thejr  are 
not  present,  and  have  no  notice  of  the  signing 
and  settling  of  the  case-made,  and  not  made 
partiea  to  the  appeal  in  any  way  or  manner, 
the  appeal  must  be  dismissed  for  want  of  juris- 
diction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1868-1876 ;  Dec.  Dig.  16=9 
336.1 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Coal  County; 
Jesse  M.  natchett,  Judge. 

Action  by  V.  S.  Cook  against  the  Tupelo 
Townslte  Company  and  others.  Judgment 
for  plaintiff,  and  the  defendant  named  brings 
error.  Dismissed. 

See,  also.  43  Qfel.  109,  141  Pac.  1167. 

Fooshee  &  Branson,  of  Conlgate,  for  plain- 
tiff In  error.  A.  T.  West,  of  Coalgate,  and 
Wimblsh  ft  Dnncan,  of  Ada,  for  defendant  in 
error. 

BOBBERTS,  O.  This  case  comes  from  the 
district  court  of  Coal  county  and  was  brought 


by  Y.  S.  Cook,  one  of  the  defendants  in  er- 
ror herein  to  recover  Ji^dgment  on  a  promis- 
sory note,  dated  February  14,  1911,  and  for 
foreclosure  of  mortgage  of  same  date.  The 
note  was  signed  by  the  Tupelo  Townsite  Com- 
pany, a  corporation,  as  principal,  and  ECd 
King  and  O.  I.  Brewer  as  sureties,  and  the 
mortgage  was  on  certain  lands  in  sections  35 
and  36  in  Twp.  2,  R.  8  B.,  In  that  county, 
signed  by  the  Tupelo  Townsite  Company. 
The  amount  claimed  was  ¥5,393,  with  In- 
terest at  10  per  cent  per  annum  from  date^ 
and  attorney's  fees. 
The  prayer  of  the  petiti<m  is  as  follows: 

"Plaintiff  prays  that  defendants  be  cited  to 
answer  thia  petitioo  and  upon  final  hearing  he 
have  judgment  aiminst  defendants  Tupelo  Town- 
site  Company,  Ed  King,  and  O.  I.  Brewer,  and 
each  of  tnem,  for  the  principal  sum  of  $5,395. 
the  face  of  said  note,  together  with  intereac 
thn^on  from  date  of  said  note  until  date, 
amounting  to  ¥741.88,  and  attorney's  fee  as 
provided  in  said  note,  amounting  to  $613.68, 
amounting  in  all  to  $6,750.56,  and  for  his  costs 
of  this  action,  and  for  a  judgment  foreclosing 
the  lien  of  said  plaintiff  on  said  property,  to 
wit:  The  S.  W.  %_and  W.  %  of  8.  B.  %  of 
Sea  36.  T.  2  N.,^.  8  E.;  N.  W.  }4  of^ the 
N.  E.  W.  H  of  the  N.  E.  %  of  N.  E.  %, 
N.  %  of  the  S.  W.  ^  of  the  N.  E.  J4,  all  in 
section  35,  T.  2  N.,  R.  8  E..  except  block  95- 
and  for  judgment  quieting  plaintiff's  title  and 
lien  on  said  abovo-described  premises  and  for- 
ever barring  all  of  said  defendants,  J.  E.  Chriss, 
O.  I.  Brewer,  R.  E.  Calloway,  Ed  King,  George 
N.  Gibhs.  S,  B.  Brooks,  Wiley  W.  Lowrey  and 
W.  L.  Rucker,  and  Tupelo  Townsite  Company, 
and  each  of  them  from  any  lien,  estate,  intereet, 
or  title  thereto,  and  that  said  mortgage  prem- 
ixes  he  ordered  to  be  sold  to  satisfy  said  Judg- 
ment and  for  such  other,  further,  and  special 
relief  as  plaintiff  may  be  entitled.^ 

Defendants  were  apparently  served  as  re- 
quired by  law.  All  the  defendants  defaulted 
except  Wiley  W.  Lowrey  and  S.  B.  Brooks, 
each  of  whom  answered  by  general  denial, 
and  filed  cross  petitions. 

The  defendant  Wiley  W.  Lowrey,  in  his 
cross-petition  alleges,  in  substance,  that  on 
the  30th  day  of  March,  1911,  he  entered  into 
a  written  contract  with  the  defendant  C.  M. 
Witter,  for  the  purchase  of  the  lands  in  sec- 
tions 35  and  36  described  In  plaintiff's  peti- 
tion and  mortgage,  and  528  town  lots  in  the 
town  of  Tupelo,  upon  which  contract  he  paid 
to  said  Witter  the  sum  of  $1,000  and  agreed 
to  pay  the  further  sum  of  $12,000  ux>on  de- 
livery of  a  good  and  i)erfect  title  thereto, 
and  that  said  defendant  Witter  had  whtrily 
failed  to  convey  said  property  as  agreed, 
whereby  said  cross-petitioner  claimed  a  lien 
on  each  and  all  of  said  property  for  the  sum 
of  $1,000  and  interest,  and  for  which  he  pray- 
ed judgment  and  decree  of  foreclosure  as  fol- 
lows: 

"This  defendant  prays  thot  none  of  the  par- 
ties hereto  take  anything  whatever  as  a^inst 
him  by  reason  of  this  suit  or  have  any  Ueua 
adjudged  in  their  favor  prior  to  the  lien  of 
this  defendant  against  any  of  the  premises  above 
described,  and  that  he  have  and  recover  of  and 
from  the  defendants  C.  M.  Witter  and  Tupelo 
Townsite  Company,  a  corporation,  the  sum  of 
$1,000  with  6  per  cent,  interest  tbereon  fcona 


^=>For  otber  cases  M9  »ama  topic  uid  KBY-NUMB&R  in  all  Key-Numbered  DlsesU  and  Indflx«s 
*ReheariDB  denied  December  7,  1915. 
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March  24,  1911,  until  paid,  and  bis  costs  here- 
in expended  and  that  he  be  adjudged  to  hare  a 
lien  upon  the  premises  above  described  to  se- 
cure toe  payment  of  said  sum.  and  that  said 
premises  be  ordered  sold  according  to  law,  and 
that  from  the  proceeds  of  said  sale  payment  be 
made,  first,  on  the  cost  of  said  sale  and  this 
acticm;  and,  second  on  the  judgment  of  de- 
fendant hernn ;  and,  third,  that  uie  surplns,  if 
any,  be  paid  oat  accordinc  to  the  order  of  this 
conrt." 

The  defendant  8.  B.  Brooks  In  his  cross- 
petition  alleges  In  substance,  that  <m  the 
2fiUi  day  of  April,  1911,  tbe  Tapelo  Townslte 
CbmiAnr,  a  corporation,  made  and  delivered 
to  this  defoidant  its  promlssorr  note  for 
13,010,  with  interest,  and  that  said  note 
was  dnly  Indorsed  by  defendant  OL  M.  Wit- 
ter, whereby  the  defendantB  Tupelo  Townslte 
Oompai^  and  O.  H.  Witter  became  Indebted 
to  this  defendant  in  the  sum  aitecified.  That 
said  note  is  loitf  past  due  and  not  paid. 
That  at  the  same  time  and  place  and  as  a 
part  of  the  same  transacti<Hi  the  defendant 
Tnp^  Townslte  Oompany,  for  the  purpose  of 
securing  said  note,  mortgaged  to  this  defend- 
ant the  foUowlng  described  real  estate. 
Tbe  mcvtgages  Indude  tbe  lands  in  sections 
36  and  S6  described  In  plaintUf  s  petition,  and 
a  l&rge  number  of  lots  and  blocks  in  the  town 
of  Tupelo,  coTa<ed  defendant  Lowrey's 
contract,  but  not  indnded  In  plaintiff's  mort- 
gage. The  petlUtm  alleges  a  breach  of  the 
OMH^ge  contract,  and  prays  for  Judgment 
and  foreclosure  of  mortgage  as  follows: 

"Wherrforo  this  defendant  prays  judmnent 
against  the  said  defendants  the  Tupelo  Townaite 
Company  and  C.  M.  Witter  for  the  sum  of  $3,- 
015.  together  with  interest  thereon  at  the  rate 
of  10  per  cent,  per  annam  from  April  26,  1911, 
and  9250  attorneys'  fees,  amounting  in  all 
to  93,0^.21,  with  interest  at  10  per  cent,  from 
date  of  judement  and  for  costR  of  this  action 
and  for  further  Judgment  foreclosing  defendant's 
mortirage  upon  all  of  said  property  above  de- 
scribed and  for  Judgment  quieting  this  defend- 
ant's title  and  lien  on  said  above-described  lands 
and  premises  and  forever  barring  said  drfend- 
ants  the  Tupelo  Townsite  Company,  C.  M.  Wit- 
ter, W.  R  Rucker,  J.  E.  Chrisa.  R.  B.  Calloway, 
Geo.  N.  Oibbe,  ana  Wiley  W.  Lowrey  from  any 
hen,  estate,  interest,  or  title  thereto,  and  that 
said  mortgage  premises  be  ordered  to  be  sold  and 
the  proceeds  arising  from  the  sale  of  the  lands 
described  in  plnintiETa  petition  be  applied :  (1) 
To  the  payment  of  all  costs  of  suit.  (2)  To  the 
payment  of  Cook's  debts,  interest,  and  attor- 
ney's fees,  the  balance  to  be  paid  to  this  defend- 
ant, and  that  the  lands  and  premises  described 
in  paraicmph  four  of  this  answer  be  ordered 
sold  and  the  proceeds  therefrom  be  applied  to 
the  payment  of  t^s  defendant's  debt,  interest, 
and  attorney's  fees,  the  balance  to  be  paid  as 
the  court  may  direct  and  for  such  other  and 
further  relief  as  to  the  conrt  may  seem  just  and 
equitable  in  the  premises." 

These  mortgages  and  liens  were  recorded 
In  the  order  as  follows:  Cook's  mortga^  on 
February  11,  1911,  at  2:30  p.  m.;  Lowrey's 
contract  May  8.  1910,  10:40  a.  m.  The  rec- 
ord does  not  appear  to  be  certain  as  to  when 
the  Brook's  mortgages  were  flled  for  rec- 
ord. 

Demamrs  were  filed  to  the  petition  and 
cross-petitions  and  ovraruled  and  exceptions 
MTed.    Answers  and  replies  fl^d  and  Issua 


duly  Jfdned.  Trial  was  had,  and  Judgment 
and  decrees  rendered  as  follows: 

"The  court  bttLng  fully  advised  in  the  premises 
finds :  That  all  of  the  allegations  and  averments 

contained  in  plaintiffs  petition  filed  herein  are 
true,  and  that  there  Is  due  him  from  the  said 
defendant  the  Tupelo  Townsite  Company,  a  cur- 
poratioQ,  C  I.  Brewer,  and  Ed  King  on  the  note 
sued  on  in  this  action,  the  sum  of  ^6,924.70, 
and  the  court  further  finds  that  plaiiitiff  has  a 
valid  and  subsisting  lien  on  said  lauds  and  ten- 
eoients  in  said  petition  described  by  virtue  of 
the  mortgage  and  set  out  in  said  petition  to  se- 
cure the  payment  of  said  Indebteuness,  interest, 
attorney's  fees,  and  costs,  and  thnt  said  mort- 
gage has  therein  the  words  'Appraisement  waiv- 
ed/ The  said  property  so  included  in  said 
mortgage  being  described  as  follows :  8.  W. 
34  and  W.  H  of  the  a  E.  %  of  Sec.  36,  T.  2  N., 
R.  8  B.:  N.  W.  %  of  N.  B.  W.  %  of  the 
N,  E.  a  of  N.  E.  ]i  of  the  S.  E.  U  of  the  S. 
E.  TJ.  %  of  the  S.  W.  %  of^N.  B.  %, 
aU  in  Sec.  35,  T.  2  N.,  B.  8  E.,  except  block 
95. 

"It'Is  therefore  ordered,  adjudged,  and  decreed 
by  the  court,  that  the  plaintiff,  V.  S.  Cook,  do 
have  and  recover  of  and  from  tbe  said  defend- 
ants the  Tupelo  Townsite  Company,  C.  I,  Brew- 
er, and  Ed  King  the  sum  of  ¥6,385.20.  the 
amount  BO  as  aforesaid  found  due  to  [daintiff, 
and  the  further  sum  of  $539.50  as  attorney's 
fees,  and  all  costs  and  that  said  judgment  bear 
Interest  from  this  date  at  the  rate  of  10  per 
cent,  per  annum. 

"And  tbe  conrt  further  finds  that  the  allega- 
tlona  and  averments  contained  in  the  cross-pe- 
tition of  the  defendant  S.  B.  Brooks.  Sled  here-, 
in,  are  true,  and  that  there  is  due  from  the 
Tupelo  Townsite  Company  and  C.  M.  Witter, 
the  indorser  on  said  note  to'baid  defendant  and 
cross-petitioner,  S.  B.  BnxAs,  oo  the  note  and 
two  mortgages  sued  <»i  in  this  action,  the  snni 
of  $3,015  with  interest  thereon  from  April  25, 
1911,  at  the  rate  of  10  per  cent  per  annum  ag- 
gregating the  sum  of  $3,575.30  and  reas(»iable 
attom^s  fees,  which  tbe  court  fipds  to  be  the 
sum  of  $250,  and  that  said  judgment  ^ould  bear 
interest  at  the  rate  of  10  per  cent  per  annum 
until  paid;  and  the  court  further  finds  that  the 
said  defendant  S.  B.  Brooks  has  a  valid  and  sub- 
sisting lien  on  the  Innds  and  tenements  In  his 
cross-petition  described  by  virtue  of  the  two 
mortgages  sued  on  and  set  out  in  said  cross-pe- 
tition to  secure  the  payment  of  eaid  indebted- 
ness, attorney's  fees  and  costs  of  said  suit,  and 
that  said  mortgages  have  the  words,  'AonrniRe- 
ment  waived;'  that  the  property  so  included  in 
one  of  said  mortgages  is  situated  in  Coal  county 
and  described  as  follows:  [Lend  {n  sections  35 
and  36  described  in  Cook's  moPtgaRc]~on  which 
said  lands  the  court  finds  that  S.  B.  Brooks  has 
a  second  mortgage,  which  is  subject  to  the  prior 
and  first  lien  of  the  plaintiffs,  V.  S.  Cook,  end 
another  mortgage  and  lien  on  the  followinff 
lands  and  tenements,  situated  in  Coal  county. 
Okl.,  to  wit:  rT-ots  and  blocks  in  town  of  Tupelo 
described  in  Brooks'  mortgage]— all  in  Uie  town 
of  Tupelo,  Okl,,  according  to  the  official  plats 
thereof,  now  of  renml  in  said  county,  on  which 
the  court  finds  that  the  defendant  S.  B.  Brooks 
has  a  first  lien. 

"It  is  therefore  ordered,  adjudged,  and  decreed 
by  the  court  that  said  defendant  and  cross-peti- 
tioner, S.  B.  Brooks,  do  have  and  recover  of 
and  fnnn  the  said  defendant  Tupelo  Townsite 
Company,  and  C.  M.  Witter,  the  sum  of  $3,- 
515.20.  the  amount  so  as  aforesaid  found  due 
to  said  S.  B.  Brooks  from  said  defendants,  and 
the  further  sum  of  $250  as  attorney's  fees, 
making  a  total  sum  so  due  said  defendant  of  $3,- 
7fi5,30,  and  that  said  judgment  bear  interest  at 
the  rate  of  10  per  cent,  per  annum  until  paid. 

"It  is  therefore  ordered,  adjudgc<l,  and  de* 
creed  by  the  court:  That  in  case  the  said  de- 
fendant Tupelo  Townsite  Company,  0.  L  Brew- 


Digilized  by  Google 


166 


108  PAGIFIO  BBPOBTBR 


er,  and  Ed  King  fafl  for  nix  montbB  from  the 
renditioQ  of  this  judgoieiit  to  pay  to  said  plain- 
tia,  V.  S.  Cook,  tbe  sum  of  $6,924.70.  the 
i:moui]t  so  as  aforesaid  found  due  to  said  plain- 
tiff, cugcther  with  the  interest  thereon,  and  the 
cost  of  this  action,  and  in  cose  the  said  defend- 
Hnt  the  Tupelo  Townsite  Company  and  O.  M. 
Witter  fail  for  six  months  from  the  rendition  of 
tliis  judgment  to  pay  to  the  defendant  S.  B. 
Brooks,  the  said  sum  of  $3,76S.30,  the  amount 
M>  as  aforesaid  found  due  to  S.  B,  Brooks,  to- 
gether with  the  interest  thereon,  an  order  of  sale 
i&sae  by  the  clerk  of  this  court  to  the  sheriff 
of  said  county  of  Coal,  state  of  Oklahoma,  com- 
mending him  to  advertise  and  sell  accordrng  to 
law  without  appraisement,  the  lands  and  tene- 
ments set  out  in  said  petition  and  cross-peti- 
tioD.  and  hereinbefore  described.  That  in  mak- 
ing said  sale,  the  abNitt  is  ordered  and  directed 
to  offer  for  sale  and  sdl  sold  property  in  <two 
liurcels,  to  wit.  first  the  property  covered  by 
the  morteage  to  V.  S.  Cook,  and  described  as 
follows:  [Here  lands  in  sections  35  and  36.1 
That  the  proceeds  arislns  from  the  sale  of  said 
lends  and  premises  shall  oe  paid  and  applied  as 
follows :  First,  to  the  payment  of  the  costs  of 
said  sale,  and  of  this  action.  Second,  to  the 
payment  to  said  plaintiff,  V.  8.  Cook,  the  said 
sum  of  $6,924.70,  the  amount  as  aforesaid  found 
due  to  said  plaintiff,  and  the  interest  thereon. 
Third,  the  balance,  if  any,  arising  from  said 
sale  to  be  mid  to  s^d  cross-petitioner  and  de- 
fendant S.  B.  Brooks,  of  the  sum  of  $3,766.20, 
the  amount  so  as  aforesaid  found  doe  to  said  de- 
fendant S.  B.  Brooks,  toiuther  with  the  interest 
thereon.  Fourth,  that  the  residue,  if  any  there 
be.  be  paid  into  court  to  be  disposed  of  as  the 
court  may  determine  as  between  the  defeodant 
the  Tupelo  Townsite  Company,  and  the  defend- 
ant and  cross-petitioner  Wiley  W.  Lowrey,  if 
the  amount  d^ived  from  said  sale  of  the  proper- 
ty above  described  is  insufficient  to  salisi^  said 
judgment  and  costs  of  plaintiff,  V.  S.  Cook,  let 
execution  issue  in  favor  of  plaintiff,  V.  S.  Cook, 
against  the  defendant  Tupelo  Townsite  Com- 
pany, C.  I.  Brewer,  and  Ed  King  for  the  re- 
mainder unpaid  and  due  to  said  T.  S.  Cook. 

"If  the  amount  derived  from  the  sale  of  said 
last  above  described  tract  of  lands  be  insnffi- 
dent  to  pay  the  amount  so  as  aforesaid  found 
to  be  due  to  said  defendant  and  cross-petitioner, 
S.  B.  Brooke  then  the  said  sberiff  is  ordered 
and  directed  to  offer  for  sale  and  sell  the  fol- 
lowing described  lands  and  premises  situated  in 
Coal  county,  Okl.,  and  dewcnbed  in  the  mortgage 
of  the  d^endant.  S.  B.  Brooks,  to  wit :  [Here 
lots  and  blocks  in  town  of  Tupelo.]  That  the 
proceeds  arisinz  from  the  sale  of  aafd  lands  and 

Jiremlses  last  described  be  paid  and  applied  aa 
ollows:  FHrst,  to  the  payment  of  all  costs  in- 
curred by  the  said  defendant.  S.  B.  Brooks  in 
this  action.  Second,  to  the  payment  to  the  said 
S  B.  Brooks  of  any  balance  that  may  be  due 
to  Mm  on  his  judgment  for  the  said  mm  of 
$3,765.30.  after  having  credited  same  with  any 
balance  that  may  remain  from  the  sale  of  the 
first  described  lands,  ttniether  with  the  interest 
thereon.  Third,  that  the  rerfdue,  if  any  there 
be,  be  paid  into  court  to  be  disposed  of  as  the 
oorrt  may  determine,  as  between  the  defendant 
Tupelo  Townsite  Company,  and  the  defendant 
and  cross-petitioner  Wiley  W.  Ix»wrey.  If  the 
amount  derived  from  the  sale  of  the  property 
lost  described  is  insufficient  to  satisfy  said  judg- 
ment end  costs  of  the  defendant  3.  B.  Brooks, 
or  any  balance  that  may  be  due  thereon,  after 
having  credited  same  with  balance  from  the  sale 
of  the  first  described  land,  and  let  execution  is- 
sue in  favor  of  the  defendant  S.  B.  Brooks,  for 
the  remainder  doe  and  anpaid  to  said  defnuant 
S.  B.  Brooks. 

"The  court  further  finds  that  whatever  right* 
title,  or  interest  that  the  defendants  Wiley  W. 
Lowrey.  II.  E.  Calloway.  J.  E.  Cbriss,  W.  L. 
Rucker,  and  George  N.  tilbbs  have  in  and  to 
said  lands  or  any  part  thereof  are  inferior  and 
subject  to  the  mortgage  and  the  rights  of  the 


Slaintiff.  V.  S.  Cook,  and  the  defendant  S.  B. 
•rooks. 

"It  is  therefore  ord««d.  adjudged,  and  de- 
creed by  the  court  that  from  and  after  the  sale 
of  said  landb  and  tenements  under  and  by  vir- 
tue of  this  judgment  and  decree  that  the  said 
defendant  the  Tupelo  Townsite  Company,  Wiley 
W.  I>owrey,  R.  E.  CaUoway.  J.  E.  Oiriss,  W. 
L.  Rucker,  and  George  N.  Gibbs,  and  all  persons 
claiming  under  them  or  either  of  them  since  the 
commencement  of  this  actitMi.  be,  and  they  are 
hereby  forever  barred  and  foreclosed  of.  and 
fttHn  any  and  all  liens  upon,  right,  title,  inter- 
est, estate,  or  equity  of,  in,  or  to  said  lands  and 
tenements  or  any  part  thereof." 

The  record  also  shows  that  G.  H.  Adams, 
as  tbe  receiver  of  the  First  National  Bank  of 
Tupelo,  asked  leave  to  be  made  a  party  to 
said  suit,  on  the  ground  that  as  such  receiv- 
er, he  held  several  notes  against  the  de- 
fendant Tupelo  Townsite  Company,  and  his 
application  tendered  his  duly  verified  petition 
to  the  court  praying  for  judgment  thereon. 
This  application  was  rejected,  to  which  rul- 
ing of  the  court  the  receiver  excepted. 

Motions  for  new  trial  were  overruled,  ex- 
ceptions saved,  and  defendant  Tupelo  Town- 
site  Company  brings  error. 

The  case-made  was  served  on  plaintiff.  V. 
S.  Cook,  and  defendant  S.  B.  Brooks.  The 
record  shows  that  neither  O.  M.  Witter.  C  I. 
Brewer,  Ed  King,  nor  Q.  H.  Adams,  as  re- 
ceiver of  the  First  National  Bank,  were  made 
parties  to  the  appeal.  They  were  all  parties 
to  the  joint.  Indivisible  judgment  The  case- 
made  waa  not  served  oa  either  of  them,  nor 
was  It  settled  by  or  with  the  consent  or 
knowledge  of  either  of  them. 

The  defendant  in  orror,  V.  S.  Cook,  moves 
the  court  to  dismiss  the  appeal  because  of 
said  facts.  This  presents  a  question  of  the 
power  and  Jurisdiction  of  tills  court  to  pass 
upon  the  matters  Involved  In  the  appeal,  and 
sQuarely  raises  the  proposition  as  to  whether 
either  C  M.  Witter,  C  I.  Brewer,  Ed  King, 
or  the  receiver,  were  and  are  necessary  par- 
ties to  the  appeal.  As  stated  b^ore,  this  is 
a  Joint  judgment  A  separate  Judgment  conld 
not  have  been  rendered  In  the  case. 

The  Judgment  declares  In  favor  of  plain- 
tiflr,  S.  V.  Cook,  for  $6,924.70,  against  the  de- 
fendant Tupelo  Townsite  Company,  C.  I. 
Brewer,  and  Ed  rang,  with  decree  of  first 
Uen  and  foreclosure,  of  mortgage  upon  the 
land  In  sectlona  3S  and  3a 

Hie  Judgment  Is  also  in  fiivor  of  defendant, 
S.  B.  Brooks,  against  the  defendants  Tupelo 
Townsite  Company  and  O.  U.  Witter  for  the 
sum  of  $3,765.30,  with  decree-of  lien  on  lands 
in  sections  35  and  36  subject  to  lien  of  S.  V. 
Cook  and  first  lien  on  lots  and  Mocks  in  town 
of  Tupelo,  and  for  foredosure  of  mortgage. 
It  is  then  ordered  by  tbe  court  that  said 
property  be  sold  and  the  proceeds  applied  to 
the  payment  of  the  costs  and  Judgment  of 
Cook  and  Brooks,  "and  the  residue.  If  any 
there  be,  paid  Into  court  to  be  disposed  of 
&8  tbe  court  may  detwmlne,  as  between  the 
defendant  Tupelo  Townsite  Company  and  de- 
fendant Wiley  W.  Lowrey."  And  the  court 
further  decrees  that  "whatever  right,  tlUe. 
or  Interest  that  the  defendants  WUey  W. 
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Lowrey,  B.  E.  GaUoway,  7.  B.  Cliriss,  W,  L. 
Backer,  and  George  N.  Gibbs  hare  In  and  to 
said  lands  or  any  part  thereof,  are  inferior 
and  subject  to  the  mortgages  and  the  rights 
of  the  plaintiff,  T.  S.  Cook,  and  the  defendant 
S.  B.  Brooks."  It  will  be  remembered  that 
the  defendant  G.  M.  Witter  Is  an  indorser  on 
the  note  to  S.  B.  Brooks,  and  that  Judgment 
was  rendered  against  him  and  the  Tupelo 
Townslte  Company  on  said  note  for  $3,765.30, 
with  decree  of  foredoaure  of  mortgage :  and 
that  he  (Witter)  looks  to  the  sale  of  said  real 
estate  to  pay  said  judgmmt,  but  defendant 
Lowrey  also  dalms  a  lien  on  the  same  real 
estate.  Suppose  the  Judgdient  should  be  re- 
versed, Lowrey  woijld,  or  at  least  could,  In- 
sist In  the  trial  court  that  be  bad  a  prior  lien 
on  said  prcfwrt^.  It  must  be  u^arent  to 
all  that  mtter  Is  materially  Interested  in 
sustaining  this  Judgment  He  was  therefore 
not  only  a  proper,  but  a  necessary,  part?  to 
this  appeal.  The  plahitlff  also  recovered 
Judgment  against  the  Tnpelo  Townsite  Com- 
pany and  C.  I.  Brewer  and  Ed  Kini^  and  a 
decree  of  foredoaure*  with  an  order  to  sell 
the  real  estate  to  pay  said  Judgment.  Brew- 
er and  King  were  not  made  parties  to  the 
appeal.  The  case-made  was  not  served  on 
them  or  either  of  them.  Tb^  are  certainly 
Interested  In  sustaining  the  order  for  the  sale 
of  the  real  estate,  and  also  In  the  decree  that 
plalntlfTs  mortgage  was  the  prior  and  first 
Hen  on  said  land.  Th^  were  necessary  par- 
ties to  the  appeal  for  tiie  reason  that  their 
ri^te  ml^t  be  seriously  aCCected  In  a  new 
triaL  A  mere  statement  oC  the  frets  Is  suffi- 
cient 

[1. 2]  The  receiver  should  also  have  beoi 
made  a  party  to  the  appeal.  These  are  not 
questions  resting  In  the  dlscretlcm  of  the 
«Hirt;  they  are  fundamental  questions  of 
JnrisdictiMi  which  cannot  be  waived  by  the 
parties  or  disregarded  by  the  appellate  court 

The  rule  laid  down  by  a  long  line  of  deci- 
sions in  this  court  is  as  f cAlows : 

"One  whose  rights  may  be  affectetl  by  a  re- 
versal or  modification  of  a  judgment  appealed 
from  Is  a  necessary  party  in  the  appellnte  court. 
Wedd  T.  Gates,  15  Okl.  602,  82  Pac.  808:  Hum- 
phrey V.  Hunt,  9  Okl.  196,  59  Pac.  971." 

"All  persons  who  are  parties  to  .the  proceeding 
in  the  trial  court,  aod  whose  interests  will  be 
affected  by  the  reversal  of  a  Judgment  on  ap- 
peal, must  be  iHvngbt  in  and  made  parties  m 
the  appellate  court,  or  the  proceeding  will  be 
dismissed.  Weisbender  v.  School  District,  24 
Okl.  173,  1(«  Pac.  639;  John  v.  PaulUn,  24 
Okl.  686,  104  Pac.  3G5 ;  Hushes  Bbodes,  25 
OkL  1T2,  105  Pac.  ^0;  Seibert  t.  First  Nat. 
Bank,  25  Okl.  778i  108  P.  628." 

"An  persona  agamst  whom  a  joint  judgment 
haa  been  rendered  must  he  made  parties  to  a 
proceeding  to  reverse  such  judgment,  and  a  fail- 
nre  to  jom  any  of  tbem,  either  as  plaintiffs  or 
defendants,  ia  ground  for  the  dismissal  of  the 
case.  Yaught  v.  Mmers'  Bank,  27  Okl.  100, 
111  Pac.  214;  Bums  v.  Toney,  27  OU.  728, 
U7  Pac.  209." 

As  stated  befbre,  this  Is  not  dlscrettonary 
with  this  conrt  The  appeal  must  be  dismiss- 
ed for  want  of  Jurisdiction. 

FEB  CURIAM.  Adopted  In  whole. 


(52  Okl.  688) 
UAXJS  V.  HABSHALL.   (No.  S400J 
(Supreme  Court  of  Oklahoma.    Nov.  2,  1915. 
On  Bebearing,  Dec  7,  1916.) 

(ByUabut  hy  the  Court.) 

1.  Kefbreitcb  ^=>8,  26~RiOHT  TO  Order  — 
Examination  of  Mutual  Accounts. 

Where  an  action  requires  an  examination 
of  mutual  accounts,  etc.,  the  court  may,  upon 
request  of  either  party,  or  of  Its  own  motion, 
direct  a  reference;  ana  an  objection  upon  the 
part  of  either  party,  to  having  the  matter  refer- 
red, is  of  no  avail. 

[iki.  Note.— For  other  eases,  see  BeCerence, 
Coit  Dig.  IS  13-23,  42;  Dec.  Dig.  ^8,  25.] 

2.  RErBBENCB  <S=>80— Repobt  of  Referee— 
Time  for  B^iuno — Waiver  of  Objeotion. 

Where  a  referee  fails  to  report  within  the 
time  fixed  in  the  order  appointing  him,  if  either 
party  timely  object  to  bis  report  being  filed  and 
accepted  out  of  time,  the  objection  should  be 
sustained ;  and  tbe  delay  of  the  referee  would 
have  the  effect  ct  a  mistrial ;  but  where  a  party 
coDsenta  that  the  report  may  t>e  filed  out  of 
time,  be  will  not  on  appeal  be  heard  to  complain 
of  that  iiiregularity.  A  party  will  not  be  per- 
mitted to  experiment  with  a  court,  and  if  he 
fails  to  get  what  he  wants,  complain  of  irregu- 
larities he  has  waived. 

[Ed.  Note. — For  other  cases,  see  Reference, 
Cent  Dig.  «  66,  117;  Dec.  Dig.  <8»80.] 

3.  Appeal   and  Errob  ^»101S— Review- 
Report  of  Referee— Evidence. 

A  referee's  report  is  entitled  to  the  same 
weight  of  a  Bi>ecial  finding  of  a  jury ;  and,  where 
the  evidence  is  ctwflicting,  if  his  report  is  sup- 
ported by  evidence,  it  wUI  not  be  set  aside. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4006,  4007;  Dec.  Dig.  «s» 
lOiaj 

On  Rehearing. 

4.  JuRT  ^»10— Right  to  Jubt  Trial— Con- 

STITUTIONAL  PROVISION. 

The  coostitutional  provision  that  the  right 
of  trial  by  jury  shall  be  and  remain  inviolate 
has  reference  to  the  right  as  it  existed  in  the 
territory  at  the  time  of  the  adoptioa  of  the  Con- 
stitution, and  .does  not  extend  or  enlarge  the 
right  as  it  then  existed. 

IBd.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  IS  15.  16,  27% ;  Dec.  Dig.  «»10.] 

Commissioners'  Opinion,  Divldon  No.  2. 
Error  from  District  Court  Ottawa  County; 
Preston  S.  Davis.  Judge. 

Action  by  H.  L.  Marshall  against  Charles 
Ij.  Hale.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Vem  E.  Thompson  and  A.  0.  Towne,  both 
of  Miami,  for  plaintiff  in  error.  S.  C.  Ful- 
lerton,  of  Miami,  fbr  defendant  in  error. 

BREXrr,  O.  This  is  a  suit  on  a  partner- 
ship contract  and  prayer  for  an  accounting, 
in  which  defendant  in  error  was  platntiff,- 
and  plaintiff  in  error  was  defendant  Hie 
parties  will  be  referred  to  as  they  aiH^aared 
in  the  lower  court. 

The  defendant  answered  by  a  general  de- 
nial, and  by  cross-petition  pleaded  certain 
accoants,  and  asked  for  Judgment  against 
the  plaintiff.  A  referee  was  appointed,  over 
the  objection  of  the  defendant,  to  bear  the 
evidence,  and  make  a  report  of  his  findings 
to  the  court    The  referee  did  not  report 
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at  tbe  time  dedgnated  !n  the  order  mokliui 
tbe  eppolntmenl;,  and  tbe  dme  for  maklne 
his  report  was  duly  extended.  He  did  not 
report  within  tlie  Ume  of  the  extension ;  bnt 
ODunsel  irtipulated  In  wriUng  that  be  might 
flle  his  report  out  of  ttane,  and  spedflcally 
walred  all  objectlonB  to  the  fact  that  his 
report  was  filed  out  of  time.  He  found  the 
defendant  to  be  indebted  to  the  plaintiff  in 
the  sum  of  $2,408.08,  end  recommended  judg- 
ment against  the  defendant  for  that  amount. 
Judgment  was  rendered  In  accordance  with 
his  recommendation,  and  from  that  judg- 
ment the  d^endant  appeals. 

[1]  The  defendant  in  his  brief  argues  that 
It  was  error  to  refer  the  cause  over  his  ob- 
jection. But  sectifHi  6019,  Bevlaed  Iaws 
1910,  provides  that: 

"When  the  parties  do  not  consent  tli*  conrt 
may,  upon  the  application  of  either,  or  of  its 
own  motion,  direct  a  reference  in  either  of  the 
followiQE  cases;  Where  the  trial  of  an  issue  of 
fact  Bball  require  the  examination  of  mutual 
accounts,  or  wlien  tbe  accoont  u  on  one  side 
only,  and  It  shall  be  made  to  appear  to  the 
court  that  It  is  necessary  that  the  party  on  tbe 
other  side  should  be  examined  as  a  witness 
to  prove  the  account ;  in  which  case  the  refei-ees 
may  be  directed  to  hear  and  report  upon  the 
whole  issue,  or  upon  any  specific  question  of 
fact  involved  therein;  or  where  the  taking  of 
an  accoont  shall  be  necessary  for  the  informa- 
tion of  tbe  court  before  judgment,"  eta 

The  nature  of  this  action  clearly  author- 
ised the  court  to  refer  the  matter  of  Its 
own  motion,  and  the  objectirai  of  the  defend- 
ant was  of  no  avaU. 

[I]  The  defradant  aiso  complains  because 
the  report  of  the  referee  ms  filed  out  of 
time,  and  insists  that,  by  reason  of  the  fact 
Uiat  it  was  filed  out  of  time,  It  is  a  nnlUty, 
and  <dtes  in  support  of  this  contention  nu- 
merous rases  in  which  it  has  been  held  that 
a  case-made  is  a  nullity  If  not  made  and 
served  within  the  time  allowed  by  the  order 
fixing  the  time  for  making  and  serving  a 
case-made,  and  also  other  cases  that  hold 
that  an  order  extending  the  time  for  malting 
and  serving  a  case-made,  whlc^  Is  made  after 
the  time  fixed  in  the  oilglnal  order  has 
elapsed,  is  void.  Bnt  these  coses  are  not 
in  point  The  reason  for  the  above  mle  Is 
that  if  the  time  for  making  and  serving  a 
case-made  is  allowed  to  elapse,  the  judgment 
thereby  becomes  final;  and  the  trial  court 
thus  loses  jurisdiction  of  the  cause.  Bnt 
when  the  court  appoints  a  referee  it  does 
not  by  that  act  lose  Jurisdiction  of  the  cause ; 
the  referee's  report  1b  only  advisory,  ^e 
court  can  either  adopt  or  reject  It ;  and,  if 
the  referee  should  never  report  the  court 
would  still  retain  jurisdiction  of  the  cause, 
and  could  appoint  another  referee,  try  the 
cause  to  a  Jury,  or  hear  it  himself.  And  the 
failure  of  a  referee  to  report  could  have 
only  tbe  effect  upon  the  case  that  the  fall- 
ore  of  a  Jury  to  agree  would  have,  which  at 
most  would  be  only  a  mistrial.  The  defend- 
ant had  a  right,  however,  to  object  to  the  ref- 
eree's report  being  made  out  of  time,  and  if  be 


bad  made  timely  objection,  and  tbe  report  bad 
been  filed  and  ao6epted  over  his  objection, 
that  would  have  presented  an  entirely  differ^ 
ent  question.  But  when  be  stipulated  that  tbe 
report  might  be  filed  out  ot  time,  he  waived 
his  Injections  to  that  fact  and  cannot  now 
be  heard  to  complain,  because  the  court  per- 
mitted the  very  thing  to  be  done  which  be 
had  consented  and  agreed  should  be  done, 
simply  twcanse  tbe  results  were  not  what  he 
bad  anticipated  they  would  be.  A  party  will 
not  be  [>ermltted  to  experiment  wlUi  the 
court  by  consenting  to  irr^ularitles,  and 
if  he  gets  what  he  wants  acc^t  it,  hut  if  be 
does  not  then  object  to  the  very  thing  that 
he  consented  might  be  done,  as  Illegal  and 
not  blading.  There  are  many  Irregularities, 
wlil<^  a  litigant  can  waive,  and  tbe  Irreg* 
ularlty  here  complained  of  is  one  of  that 
class.  Herring  &  Young  T.  West  et  al.,  25 
Okl.  788,  108  Pac.  372;  Bradford  et  al.  v. 
Cllne  et  al.,  12  Okl.  339,  72  Pac  369. 

[3]  The  defendant  further  complains  that 
the  findings  of  the  referee  are  wholly  un- 
supported by  the  evidence.  We  think  that  la 
not  the  case.  The  evidence  Is  very  conflict- 
ing, and  somewhat  confusing,  but  there  Is 
evidence  to  support  the  finding  of  the  ref- 
eree. And  it  Is  settled  In  this  state  that  the 
findings  of  a  referee  are  entitled  to  the  same 
weight  as  the  special  findings  of  a  jury; 
and  the  legal  presumption,  where  the  evi- 
dence Is  conflicting,  la  that  the  finding  of 
facts  of  the  referee  is  correct  "&nd  his  re- 
port will  not  be  set  aside,  unless  It  appears 
with  reasonable  clearness  that  he  has  fallen 
into  a  mistake  of  fact"  Eberle  et  al.  v. 
Drennan  et-al.,  40  Okl.  59,  136  Pac  162,  51 
I*  E.  A.  (N.  B.)  58;  Paulter  v.  Manuel  et 
al.,  25  Okh  69,  108  Fac  749;  Blakemore  v. 
Johnson,  24  Okl.  544,  103  Pac.  554.  This 
court  does  not,  and  cannot  In  actions  at 
law  where  there  Is  conflicting  evidence,  pass 
upon  the  facts.  Tbe  parties  who  see  the 
witnesses  upon  the  stand,  observe  their  de- 
portment their  candor,  or  lack  of  candor, 
their  tone  and  manner,  are  the  only  ones 
who  are  In  a  position  to  correctly  weigh 
their  conflicting  statements. 

We  have  examined  the  other  errors  assign- 
ed, and  deem  them  without  merit 

We  therefore  recommend  that  tbe  jad^ 
ment  be  affirmed. 

PEB  CURIAM.  Adt^ited  In  whole. 

On  Rehearing. 

BRETT,  C.  [4]  The  only  proposition  rais- 
ed by  the  petition  for  rehearing  in  this  case 
that  we  deem  It  necessary  to  notice  Is  the 
contention  of  plaintiff  In  error  that  section 
5019,  Rev.  Laws  1910,  is  contra  to  and  sab- 
versive  of  section  19,  art.  2,  of  the  Consti- 
tution of  Oklahoma.  Section  5019,  supra,  pro- 
vides that: 

"When  the  parties  do  not  consent,  the  court 
may,  upon  the  application  of  either,  or  of  ita 
own  motion,  direct  a  reference  in  either  o£  the 
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foUowinc  ease*:  Where  the  trial  of  an  laane 
of  fact  Shan  require  the  examination  of  mutual 
accoantB,  or  when  the  account  ia  on  one  side 
only,  and  it  shall  be  made  to  appear  to  the  court 
that  it  is  necessary  that  the  party  on  the  oth- 
er side  should  be  examined  as  a  witness  to  prove 
the  account ;  in  which  case  the  referees  may 
be  directed  to  hear  and  report  upon  the  wliole 
issue,  or  upon  any  specihc  question  of  fact  in- 
volved therein;  or  where  the  taking  of  an  ao> 
eotmt  ghaU  be  necessary  for  the  information  of 
the  court  before  judgment,**  ete 

And  section  10,  art  2,  of  the  Constltatlou, 
proTidea  that:  "The  ilsbt  <tf  trial  by  Jnry 
shall  be  and  remain  Inviolate."  But  section 
6010,  Bev.  Laws  1010,  appears  as  section 
41S2,  St  1888;  section  4479,  WUson's  Rev. 
&  Ann.  St  1908,  and  section  5811,  CompUed 
Laws  1909,  and  oonsequently  was  In  force 
at  the  time  of  the  adoDtion  of  tbe  Gtmstl- 
totioai ;  and  Ola  court.  In  barmony  wiUi  all 
otiwr  conrts  tbat  we  liave  examined,  ludds 
that: 

**  •  •  •  The  constitatioiial  provision  declar- 
ing that  the  right  of  trial  by  jury  shall  remain 
inviolate  has  reference  to  the  right  to  jury  trial 
as  it  existed  in  the  territoty,  at  the  tune  when 
the  Ckmstitntion  was  adopted."  State  ex  reL  v. 
Cobb,  24  OkL  662,  104  Pac.  S61,  24  L,  R.  A. 
(N.  S.)  639. 

TbB  oonrt,  In  the  abore  opinion,  further 

nys: 

"TUs  construction  is  sustained  by  a  great 
many  authorities,  among  which  we  note  the 
following:  Callan  v.  Wilson,  127  U.  S.  540,  8 
Sup.  Ct.  1301,  32  Ia  Ed.  223 ;  Work  v.  State 
of  Ohio,  2  Ohio  St  297,  69  Am.  Dec.  671; 
State  ex  rel.  Jackson  v.  Kennie  et  aL,  24  Moat 
45,  60  Pac  689 ;  Kuhl  et  al.  v.  Pierce  Couniy, 
44  Neb.  684,  62  N.  W.  1066 ;  State  of  Nevada 
v.  McClear,  11  Nev.  39;  Levey  et  al.  v.  Doig, 
25  Fla.  611,  6  South.  269;  Ross  v.  Irving,  14 
III.  171;  Wheeler  v.  Caldwell,  68  Kan.  776, 
75  Pac.  1081 ;  Vaughn  v.  Scade  et  ai,  &>  Mo. 
000. 

"Section  23.  art  3,  of  the  Constitution  of 
Montana  declares  that  tbe  right  of  trial  by  jury 
shall  be  secured  to  all.  and  remain  inviolate. 
Considering  this,  the  Supreme  Court  said,  in 
the  case  of  State  ex  rel.  Jackson  v.  Kennie  et 
at,  supra:  •  *   •   «  instrument  must  be 

construed  in  view  of  the  conditions  existing  at 
the  time  of  its  adoptioo,  and  that  the  right  of 
trial  by  jury,  guaranteed  under  this  broad  dec- 
laration, is  the  right  as  it  then  existed,  and  not 
one  created  or  extended,  except  by  express 
terms,  by  tbe  instrument  itself.  This  rule  ex- 
tends to  both  civil  and  criminal  trials,  and  is 
applied  by  the  courts  to  the  Constitutions  of  all 
onr  states.  ■  Proffatt  on  Jury  Trial,  6  87 ; 
Cooley,  Const  Lim.  74,  389;  State  v.  Glenn, 
64  Md.  572 ;  Flint  River  Steamboat  Co.  v.  Fos- 
ter, 5  Ga.  194,  48  Am.  Dec.  248;  Ross  v.  Ir- 
ving, 14  III.  171;  Anderson  v.  Caldwell,  91  Ind. 
454,  46  Am.  Rep.  613 ;  Allen  v.  Anderson,  57 
Ind.  388 ;  State  v.  McClear,  11  Nev.  39 ;  Frazee 
V.  Benttie,  26  S.  C  348,  2  S.  E.  126;  Stilwcll 
T.  Kellong,  14  Wis.  461.  The  rule  is  elemen- 
tary, and  BO  well  settled  tbat  further  comment 
is  unnecessary.'  ** 

Baker  v.  Newton,  27  Okl.  436,  112  Pac. 
1034.  is  to  the  same  effect  Also  State  Bar 
Commtssion  ex  reL  t.  SulUvan,  35  Okl.  745, 
131  Pac.  703,  L.  R.  A.  1916D.  1218. 

Tbe  contention  of  plalnUff  In  error  is 
therefore  not  well  taken,  and  the  petition 
for  rdiearlng  should  be  denied. 

PER  CURIAM.   Adopted  In  whole. 


(5S  OU.  412) 

WATERS  PIERCE  OIL  00.  t.  FOSTER. 

(No.  6129.) 

(Supreme  Court  of  Olilahoma.   Nov.  16^  1915.) 
(Bvttabua  hv  the  Court.) 

1.  CORPOEATIONS  ^=9668— FOEBION  COBPOKA- 
TIONS— ACTIOH  AOAIHS^^BVICK  Of  PSO- 

.  GBS8— AqEKT. 

Article  23,  chapter  18,  Wilson's  Statutes, 
which  includes  section  1839,  Rev.  Laws  1910 
Ann.,  provides  that  "every  foreign  corporation 
shall,  before  •  •  •  authorized  or  permitted 
to  transact  business  •  •  *  therein,  if  already 
astablished,  by  its  certificate  under  the  band  of 
the  president  and  seal  of  the  company,  appoint 
an  agent  who  shall  be  a  citizen  of  the  state  apd 
reside  at  tbe  state  capital,  upon  whom  service 
of  prqpess  may  be  made  in  any  action  in  which 
said  corporation  shall  be  a  party;  and  action 
may  be  brought  In  any  county  in  which  the 
cause  of  action  arose,  •  •  *  and  service  up- 
on said  agent  shall  be  taken  and  held  as  due 
service  upon  said  corporation."  Beid,  tbat 
where  a  foreign  corporation,  other  than  a  rail- 
road, stage  company,  or  insurance  company  has 
complied  with  tbe  provisions  of  this  statute,  and 
appointed  an  agent  in  this  state  for  service  of 
process,  in  compliance  with  the  provisions  of 
said  statute,  service  of  process  must  be  made  up- 
on such  agent;  and  held,  further,  that  where 
such  corporation  has  appointed  a  service  agent 
as  provided  in  the  foregoing  statute,  service  of 
summons  in  an  action  brought  against  said  cor- 
poration, upon  the  agent  or  manager  of  a  local 
business  of  said  corporation  not  at  the  capital  of 
the  state,  ia  not  sufiKcient  service,  and  does  not 
give  the  court  Jurisdiction  of  tiie  cause  of  ac- 
tion. 

[Ed.  Note— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2803-2627;  Dea  Dig.  «s>66S.1 

2.  CoBPOBATioifs  ^=»66S— FonmaN  Cobpora- 
Tion— Action  AoAmar— Sxbtios  of  Pbookbs 
— "Mam  AO  IN  o  Aoent." 

The  terai  "managing  agent,"  as  used  in  sec- 
tion 4274,  Wilson's  Statutes  of  Oklahoma  1903, 
Ann.,  which  provides  that,  "where  the  defendant 
is  a  foreign  corporation,  having  a  managing 
agent  in  this  state,  service  may  be  had  on  such 
agent  means  an  agent  whose  agency  extends  to 
all  the  transactions  of  the  corporation  within 
the  state,  one  who  has  or  is  engaged  in  the  man- 
agement of  the  business  of  the  corporation,  in 
distinction  from  the  management  of  a  local  or 
particular  branch  or  dcputment  of  said  busi- 
ness. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §S  2603-2G27;  Dec.  Dig.  «s»fi68. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Managing  Agent] 

Conunlssloners'  Opinion.  Division  No.  4. 
Error  from  District  Court  Bi^an  County; 
Jesse  M.  Hatchett,  Judge. 

Action  by  Millie  P.  Foster  against  the 
Waters  Pierce  Oil  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Kyle  &  Newman,  of  Durant,  and  Burwell, 
Crockett  &  Johnson,  of  Oklahoma  City,  for 
plaintiff  in  error.  Utterback  &  Hayes,  of 
Durant  for  defendant  in  error. 

ROBBERTS,  C.  This  Is  an  action  for  per- 
sonal injuries,  caused,  as  plaintiff  alleges,  by 
an  effort  on  her  part  in  protecting  two  of 
her  grandchildren  from  a  vicious  taor»e  be- 
longing to  defendant  and  which  she  alleges 
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attacked  her  and  her  grandchildren  In  the 

streets  of  Durant,  OkL 

The  pertinent  allegatiODS  of  her  petition 
are  that,  when  returning  to  her  home  from 
town,  having  said  children  in  a  small  cart 
or  wagon  drawn  by  band,  in  the  public 
streets  of  said  dty,  near  the  plant  of  defend- 
ant, she  and  said  children  were  attacked  by 
a  loose  horse  belonging  to  the  defendant, 
said  horse  pawing  and  kicking  at  said  chil- 
dren In  the  wagon,  and — 

"in  fighting  the  horse  away  from  them  she  threw 
her  nght  tdioalder  out  of  place,  which  gave  her 
great  pain  and  tronble,  theret^  conBoing  her  to 
bar  bed  for  three  weeks  the  first  time,  and  dis- 
abled her  from  performing  her  nsaal  household 
duties,  and  that  said  injury  was  permanent  and 
incurable^  and  that  she  was  damaged  thereby  in 
the  snm  of  $2,000,  and  that  said  injury  and 
damages  were  causeid  by  reason  of  the  ne^igence 
of  the  defendant  company  and  its  employes,  in 
that  the  said  company  owned  the  horse  which 
caused  the  injury,  and  another  horse,  which 
bare  been  kept  and  pampered  and  are  submis- 
sive  when  traveling  together,  but  when  turned 
loose  OB  separated  are  vicious,  cruel,  and  un- 
manageable, all  of  which  was  known  to  defend- 
ant, its  agents  and  employes ;  but  notwithstand- 
ing said  facts  the  superintendent  or  manager  of 
the  said  plant  at  Durant  instructed  one  of  the 

employes,  to  wit,  Bamett,  to  take  one  of 

said  horses  to  the  blacksmith  shop  to  be  shod ; 
that  on  the  way  t>ack  from  the  shop  the  said 
horse  in  his  viaoiA  and  uncontrollable  manner 
broke  loose  from  the  said  Bamett  on  the  public 
streets  of  said  dty,  and  attacked  the  said  plaio- 
tiEF  and  her  grandchildren,  and  it  was  only 
through  her  efrorts  that  they  were  rescued  from 
the  said  animal  and  prevented  from  being  in- 
jured." 

"Plaintiff  shows  to  the  court  that  It  was  neg- 
ligence of  the  defendant  and  its  employes  to  sep- 
arate the  said  horses  and  take  the  said  animal 
which  caused  the  injury  upon  the  streets  and 
highways  of  the  city,  where  it  was  known  that 
people  were  travding,  and  would  be  subjected  to 
the  dangers  of  said  animal,  without  providing 
suitable  bits  with  which  to  handle  and  control 
himj  that  the  said  Bamett,  the  agent  of  the 
said  defendant,  was  negligent  in  taking  the  said 
horse  away  from  the  other  horse,  and  was  espe- 
cially negligent  in  permitting  the  said  horse  to 
get  loose  upon  the  streets  and  highways  where 

Eeople  were  known  to  be  traveltni;;  and  that 
nt  for  the  want  of  care  and  negligence  of  the 
said  defendant,  its  agents  and  employes,  the 
pl^tlff  would  not  have  received  the  injuries  of 
which  she  complains ;  that  the  same  were  receiv- 
ed by  her  through  the  negligence  of  the  said  de- 
fendsnt,  its  agents  and  employ^,  and  by  no 
want  of  care  on  her  part." 

Plaintiff  prays  for  judgment  for  $2,000  and 
costs. 

The  return  of  the  officer  shows  that  the 
summons  was  served  upon  W.  C.  Cox,  the 
managing  agent  of  defendant  at  Durant, 
Okl.,  at  the  place  of  business  of  defendant 
in  said  dty.  Defendant  made  spedal  ap- 
pearance and  moved  to  quash  the  service  of 
summons,  for  the  reason  that  the  same  was 
not  served  upon  defendant  as  required  by 
law,  and  in  support  of  said  motion  defend- 
ant attached  thereto  an  affidavit  of  one  Hen- 
ry O.  Linder,  stating  that  at  the  time  of  serv- 
ice of  said  summons  he  was  the  duly  appoint- 
ed, qualified,  and  acting  agent  of  the  defend- 
ant for  service  of  summons  and  other  pro- 
cess within  the  state  of  Oklahoma,  and  had 


been  ever  since  the  11th  day  of  January, 
1911.  This  action  is  based  on  alleged  in- 
juries which  are  claimed  to  have  taken  place 
on  November  12, 1911.  Attached  to  this  mo- 
tion is  also  the  certificate  of  apiwlntment 
of  said  Linder,  which  is  as  f(^owa: 

"This  is  to  certify  that  the  Waters  Pierce  Oil 
Ck>mpauy,  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Missouri,  with  an 
authorized  capital  stock  of  four  hundred  thou- 
sand dollars,  and  having  its  diief  office  or  place 
of  business  at  the  dty  of  St.  Louis  in  said  statCi 
has  appointed,  and  does  hereby  appoint  Henry 

0.  Linder  its  agent  at  Oklahoma  City,  Okla- 
homa, uiion  whom  service  of  process  may  be 
made  in  any  action  in  which  the  said  Waters 
Pierce  Oil  Company  may  be  a  party,  in  accord- 
ance with  the  proviidons  of  ctiapter  10.  artide 

1.  of  the  Oklahoma  Session  Laws  of  1909 ;  and 
the  said  Waters  Pierce  Oil  Company  also  states 
that  its  principal  place  of  business  in  the  said 
state  is  at  the  said  Oklahoma  City,  and  the  said 
Henry  C.  Linder  is  its  reudeut  agent  therdn; 
and  resides  at  714  East  Sixth  street  in  said  Ok- 
lahoma City.  In  witness  whereof,  said  Waters 
Pierce  Oil  Company  has  caused  its  name  to  be 
subscribed  hereto  by  Clay  Arthur  Pierce,  its 

resident,  and  its  corporate  seal  to  be  hereto  af- 
xed  at  the  said  dty  of  St.  Louis,  state  of  Mis- 
souri, this  the  11th  day  of  January,  1911." 

The  motion  to  quash  was  overruled  and 
exceptions  preserved.  Trial  was  had,  judg- 
ment for  plaintiff,  and  defendant  brin^ 
error.  This  presents  the  question  of  wheth- 
er the  service  on  what  Is  known  as  the  aerr- 
Ice  agent  of  a  foreign  corporation  Is  exda- 
sive. 

[1]  It  is  tadUy  conceded  that  the  defend- 
ant is  a  foreign  corporation,  with  its  prin- 
cipal pla(»  of  business  In  the  dty  of  SL 
Louis,  Mo.,  and  Its  prindpal  place  of  bu^^ 
ness  for  Oklahoma  In  the  dty  of  Oklahoma 
City,  In  said  state.  Also  that  the  only  serv- 
ice of  summons  was  had  on  said  W.  C.  Cox. 
the  managing  agent  ot  def^dant  at  Durant, 
Okl.  The  statutes  of  Oklahoma  applicable 
herein  are  sections  1336  and  1S37,  Bev.  Laws 
Okla.  1910  Ann.,  and  are  as  follows: 

"Every  foreign  corporation  shall,  before  it 
shall  be  authorized  or  permitted  to  transact  busi- 
ness in  this  state  or  continue  business  therein, 
if  already  established,  by  its  certificate  under 
the  band  of  the  president  and  seal  of  the  compa- 
ny, appoint  an  agent  who  shall  be  a  ritizen  of 
the  state  and  reside  at  the  state  capital,  upon 
whom  service  of  process  may  be  made  in  any 
action  in  which  said  corporation  shall  be  a  par- 
ty ;  and  action  may  be  brought  in  any  county  in 
which  the  cause  of  action  arose,  as  now  provid- 
ed by  law.  Service  upon  said  agent  shall  be 
taken  and  held  as  due  service  upon  said  cor- 
poration ;  and  such  certificate  shall  also  state 
the  prindpal  place  of  business  of  such  corpora- 
tion in  this  state,  with  the  address  of  the  resi- 
dent agent." 

"A  duly  authenticated  copy  of  the  appoint- 
ment and  commission  of  such  agent  shall  be  filed 
and  recorded  in  the  office  of  the  secretary  ot 
state,  for  which  a  fee  therefor  of  one  dollar  shall 
be  paid  to  the  secretary  and  a  like  fee  of  one 
dollar  for  each  subsequent  appointment  of  any 
agent  so  filed.  A  certified  copy  of  the  appoint- 
ment of  said  agent  under  the  hand  and  seal  of 
the  secretary  of  state  shall  t>e  suffident  evidence 
of  the  appointment  of  said  agent  in  any  court. 

These  sections  of  the  statute  were  In  force 
during  all  the  times  mentioned  herein  and- 
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are  applicable  to  the  case.  Section  1336  was 
later  amended  by  providing  that  "the  agent 
on  whom  service  may  be  made  shall  reside 
at  the  capital,"  Instead  of  "at  some  acces- 
sible place."  Section  1  of  tbe  act  of  19U 
(Sesdon  Laws  1910-11,  page  46)  provides 
fhaX  salt  may  be  brought  against  a  foreign 
corporation  la  any  county  where  the  plaln- 
tiff  resides,  or  where  tbe  coiporatlon  has  its 
principal  place  of  business,  or  has  property, 
or  in  any  county  where  said  corporation  has 
an  agent  appointed  upon  whom  service  of 
process  may  be  had;  and  section  2  of  the 
same  act  provides  that.  In  case  such  foreign 
corporation  falls  to  appoint  any  service 
agent,  then  service  may  be  made  upon  the 
secretary  of  the  state.  This  would  seem  to 
Indicate  that  It  was  not  the  intention  to  re- 
cede from  the  original  provision  requiring 
service  to  be  had  upon  the  special  agent  ap- 
pointed for  that  purpose. 

Counsel  for  plalntltT  (below)  contends  that 
service  upon  the  agent  of  defendant  (W.  C. 
Cox)  was  sufficient  to  acquire  Jurisdiction 
for  the  reason  that  he  was  the  "local  man- 
ager" of  the  business  at  Durant,  and  In  sup- 
port of  that  contention  they  dte  that  section 
of  tbe  statute  which  provides: 

"Where  tbe  defendant  i«  a  foreign  corporation 
Jiaving  a  maoagiDg  agent  in  this  state,  service 
may  be  had  on  such  agent." 

Thia  Is  a  general  section  found  under  the 
head  or  title  "Ccnnmaioement  of  GlvU  Ac- 
tions," in  the  Code  of  Civil  Procedure  and 
Is  lomg  since  superseded  by  the  q)eclal  acts 
on  the  snbject;  besides,  tbe  phrase  "manag- 
Ing  ^ent  in  the  state"  Is  to  broad  to  Include 
an  ordinary  agent  In  charge  of  a  local  busi- 
ness audi  as  the  one  Involved,  located  in 
the  town  of  Durant 

[2]  Tbe  phrase  "managing  agent,"  referred 
to  In  the  statutes-  authorizing  service  in  the 
state  ot  summons  or  other  process.  Is  defined 
as  follows: 

"The  term  'managing  agrat*  in  the  Code,  au- 
thorizing service  In  the  state  of  snmmona  upon 
the  managing  agent  of  a  foreign  corporation, 
means  an  B^ent  'whoso  agency  extends  to  all 
the  transactionB  of  the  corporation;  one  who 
has  or  is  engaged  In  the  management  of  the 
eomoratioD,  in  distinction  from  the  management 
of  a  partioular  brancb  or  department  of  its 
bnslDess.* " 

"A  'managing  agent'  mast  be  some  person  vest- 
ed by  the  corporation  with  general  powers  in- 
volving the  exercise  of  judgment  and  discretion, 
as  distinguished  from  an  ordinary  agent  or  at- 
torney, wlio  acts  in  an  inferior  capacity  and  on- 
der  tbe  direction  and  control  of  superior  ao- 
thoritv,  both  in  regard  to  the  extent  of  his  duty 
and  the  manner  ot  executing  It" 

Tbe  case  relied  on  by  counsel  for  plaintiff. 
Continental  Ins.  Co.  v.  Hull,  38  Okl.  307, 
132  Paa  657,  Is  an  Insurance  case,  and  the 
rule  In  such  cases-  Is  special  and  different 
from  the  general  rule  involved  herein,  and 
therefore  Is  In  no  way  applicable.  This  is 
an  ordinary  action  for  tort  to  recover  dam- 
ages for  alleged  personal  injuries.  The  rec- 
ord shows  Uiat  the  defendant  had  a  regular 
service  agent  appointed  at  the  time, 


The  case  of  Bes  Line  Con.  Co.  v.  Schmidt, 
16  Okl.  420,  85  Pac.  711,  is  the  leading  and 
controlling  case  In  this  state  on  this  subject 
The  first  syllabus  in  that  case  is  as  follows: 

''Where  a  foreign  corporation  other  than  a 
railroad  or  stage  company  has  complied  with  the 
provisions  of  article  23,  c.  18,  Wilson's  Ann. 
Statutes  (section  1336,  Rev.  Laws  Okl.  1910 
Ann.),  and  appointed  an  agent  in  this  territory 
for  service  of  process,  with  his  office  and  prin- 
cipal place  of  business  at  an  accessible  point  in 
the  territory  (who  shall  be  a  resident  of  the 
state  and  reside  at  the  state  capital),  service  of 
process  must  be  made  upon  such  agent" 

In  the  body  of  Uie  opinion  In  Bes  line 
Con.  Co.  V.  Schmidt  swra,  the  court  says: 

"The  defendant  in  error  contends  that  the 
method  provided  for  in  said  section  ia  not  ex- 
clusive, and  that  other  provisions  for  service 
have  been  made  by  other  secUons  of  the  stat- 
utes, viz.  4270,  4^1.  4272,  4278,  and  4274  of 
Wilsons  Annotated  Statutes.  The  first  three 
sections  referred  to  provide  for  service  of  sum- 
mons when  the  action  is  against  a  railroad  or 
stage  company  or  corporation,  and  provide  for 
the  appohitmeot  and  designation  of  some  person 
to  acMpt  and  recdve  service.  The  third  ^on 
provides  that,  where  service  of  process  cannot  be 
made  upon  the  person  designated  by  such  com- 
pany or  corporation  personally,  service  may  be 
made  by  leavine  a  copy  at  the  residence.  The 
last  section,  4274,  provides  that  where  tbe  de- 
fendant 18  a  foreign  corporation  having  a  man- 
aging agent  in  this  territory,  the  service  may  be 
made  upon  such  agent  Section  4260  provides 
f or  Uie  appointment  of  some  designated  person 
residing  in  each  county  In  which  the  railroad  or 
stage  line  may  or  does  run,  or  In  whi<^  its  busi- 
ness is  transacted. 

"It  is  contended  by  the  defendant  In  error  that 
it  was  the  duty,  under  the  Jaw,  of  the  plaintiff 
in  error  to  appoint  and  designate  some  person  in 
each  county  upon  whom  service  could  be  made, 
and  that  the  company  haviug  failed  to  designate 
any  person  for  Comanche  county,  service  could 
be  made  in  the  manner  in  which  it  was  made  in 
thu  case.  It  wiU  be  noticed  that  these  provi- 
sions of  law  with  reference  to  service  are  those 
provided  for  service  against  railway  and  stage 
companies  or  corporations,  and  do  not  include 
foreign  corporations  generally.  The  1001  law 
provides  specifically  the  manner  in  wliich  service 
shall  be  made  upon  foreign  corporations,  and 
does  not  require  that  such  foreign  corporations 
shall  appoint  more  tlum  one  agent  but  provides 
that  such  appointment  shall  be  an  agent  who 
shall  reside  at  some  accmible  point  in  the  terri- 
tory, and  in  the  county  where  the  principal  busi- 
ness of  the  corporation  Is  carried  on. 

"Other  states  have  similar  lawa,  and  in  the 
case  of  Oland  v.  Agricultural  Insurance  Go.  [60 
Md.  248]  14  Atl.  669,  it  was  held  that  this  pro- 
vision for  service  of  process  was  one  of  the  es- 
sential and  important  terms  and  conditions  up- 
on which  such  companies  were  allowed  to  do 
business  there,  and  that  good  faith  required  that 
the  persons  so  selected  and  appointed  for  the 
purpose  should  be  served,  and  not  the  local 
agent  who  would  be  likely  to  know  little  or 
nothing  of  the  suit  In  the  case  of  Baile  v.  Eq- 
uitable Fire  Ins.  Co.,  68  Mo.  617,  It  was  held 
that  a  similar  law  providing  for  tbe  appoint- 
ment of  an  attorney  for  the  foreign  corporation, 
upon  whom  service  of  process  could  be  made,  had 
superseded  the  general  law,  providing  for  service 
upon  corporations;  and  in  the  case  of  Stone  v, 
TYaveler^i'  Ins.  Co.,  78  Mo.  656,  the  law  was 
again  upheld ;  the  court  holding  that  the  mode 
of  suing  a  foreign  Insurance  company,  not  do- 
mesticated there  by  reason  of  having  its  chief 
office  or  principal  place  of  business  in  that  state, 
as  provided  by  such  section  of  the  insurance 
law,  ia  exclusive  of  all  other  modes  of  service. 
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"From  a  car«fal  Investigatloti  of  these  stat- 
ates,  It  would  seem  that  the  Legislature  bj  this 
last  act  intended  to  provide  that  srane  person 
ahould  be  designated  upon  whom  the  aerrice,  of 
process  could  be  made  in  actions  against  foreign 
corporations,  and  that  service  of  process  should 
be  made  upon  sudi  persons." 

We  are  fullr  satisfied  that  Berrlce  of  som- 
mons  upon  the  local  agent  at  Durant  did 
not  give  jurisdiction  to  the  court,  and  there* 
fore  the  case  ahould  be  reversed. 

FEB  CURIAM.   Adopted  In  whole. 


(49  OU.  STO) 

FIBST  NAT.  BANK  OF  MOUNTAIN  VIEW 

WILSON  et  aL   (No.  4896.) 
(Supreme  Conrt  of  OUahoma.  Nov.  23. 1816.) 

(BvUabu*  ^tf  the  Court.) 

1.  Justices  of  the  Peace  *=»47— Jubibdio- 
Tioa—AoisTKB'a  LiKN — Enfoecehent. 

A  justice  of  the  peace  has  jurisdiction  to 
entertain  an  action  brought  to  enforce  an  agis- 
ter's lien  under  the  statutes  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  H  184-1S8;  Dec.  Dig. 

2.  Chattei,  Mostoaois  «=3»1S8  —  AaxsTEE's 
Ijx  n— Pbiobitibs. 

The  lien  of  a  valid  recorded  chattel  mort- 
gage will  take  precedence  over  the  subBequent- 
fy  acquired  lien  of  a  person  furnishing  feed  to 
the  owners  of  the  animals  embraced  in  said 
mortgage,  unless  such  feed  was  furnished  to  the 
owner  with  the  consent  of  the  mortgagee. 

iEd.  Note— For  other  csspf,  see  ChattPl  Mort- 
gages, Cent.  Dig.  SS  228-236;   Dec  Dig.  «=» 

isai 

3.  Chattel  Mobtqages  ^=^138  —  Aoisteb'b 
Lien— Pbiobitebs. 

The  lien  of  a  person  who  furnishes  feed  to 
the  owner  of  certain  animals  with  the  knowledge 
and  consent  of  a  mortgagee  Is  sunerior  to  the 
lien  of  said  mortgage,  although  furnished  after 
the  filing  thereof. 

[Ed.  Note.— For  other  caB<«,  see  Chattel  Mort- 
en, Cent  Dig.  SI  228-236;  Dec^  Dig.  «=» 

Error  from  County  Court,  Kiowa  Oounty; 
J.  W.  'Mansell,  Judge.  . 

Action  by  Jennie  D.  Wilson  against  the 
First  National  Bank  of  Mountain  View  and 
others.  Judgment  for  plaintiff,  and  the  de- 
'fendant  named  brings  error.  Affirmed. 

Bummona  &  Logan,  of  Hobart,  for  plaintiff 
in  error.  Thos.  W.  Conner,  of  Oklahoma 
dty,  for  defendant  in  error, 

HARDT,  J.  Defendant  In  error  Wilson  fil- 
ed her  complaint  In  a  Justice  court  of  Kiowa 
county  seeking  to  enforce  an  agister's  lien 
upon  certain  animals,  alleged  to  be  the  prop- 
erty of  one  J.  W.  Hodges,  and  naming  as 
one  of  the  defendants  therein  the  plaintiff 
in  error,  First  National  Bank  of  Mountain 
View.  All  of  the  defendants  except  Hodges 
and  the  bank  made  default;  and  on  Novem- 
ber 14,  1911,  trial  was  had  in  the'  Justice 
court,  resulting  In  Judgment  for  plaintiff  and 
ordering  the  property  sold  to  satisfy  said 
lien.  The  bank  appealed  to  the  county  court. 


where  trial  was  had  and  Judgment  again 
rendered  for  plaintiff.  Motion  for  new  trial 
was  filed  and  .oTermled,  and  the  bank  brinjs 
error. 

Plaintiff  alleged  In  her  complaint  that  slie 
had  an  account  for  feed  furnished  the  defend- 
ant Hodges  for  the  purpose  of  feeding  said 
stock  during  a  i>erfod  of  time  from  about 
April  1  to  about  September  1, 1911.  This  was 
admitted  in  the  testimony  at  the  trial  in  the 
county  court,  and  no  issue  was  made  as  to 
the  correctness  of  her  claim.  The  bank  re- 
lied upon  a  chattel  mortgage  upon  said  stock, 
dated  January  7,  1911,  duly  recorded  and  un- 
satisfied. 

[1]  A  preliminary  objection  is  made  by 
plaintiff  in  error  to  the  jurisdiction  of  the 
Justice  court  in  the  first  Instance,  and  of 
the  county  court  on  appeal,  to  enforce  the 
lien  claimed ;  it  being  contended .  that  the 
proceeding  is  equitable  in  Its  nature,  and 
that  a  Justice  of  the  peace  la  without  equi- 
table Jurisdiction.  There  is  no  merit  in  this 
contention.  The  procedure  for  enforcing 
liens  of  this  character  Is  pointed  out  in  chap- 
ter 3,  art  5,  Wilson's  Ann.  &  Rer.  Stat  1903. 
being  chapter  3,  art  4,  Rev.  I^wa  1910. 

[2]  The  question  here  is  whether  the  bank 
under  its  mortgage  has  a  prior  Hen  on  said 
stock  or  whether  plaintiff  Wilson  under  chap^ 
ter  3,  Sess.  Laws  1901,  p.  43,  has  a  prior  lien 
thereon.  Section  2  of  said  act  Is  as  follows: 
"Any  person  or  persons,  partnership,  firm  or 
corporation  within  this  territory,  or  in  any 
border  county  of  the  adjacent  states,  furnishing 
or  providing  to  the  owner  of  such  domestic  ani- 
mals any  com.  feed,  forage  or  hay,  for  the  sus- 
tenance of  sucn  domestic  animals,  shall,  for  the 
amount  doe  for  such  com,  forage,  feed  and  hay, 
have  a  lien  on  said  animals." 

Section  3  of  said  act  is  as  follows: 
"All  liens,  not  to  exceed  in  the  aggregate 
twenty-five  per  cent  of  the  value  of  such  ani- 
mals, against  any  domestic  animal  or  y"t?nwls 
for  labor,  grazing,  herding,  or  feeding,  or  for 
com,  feed,  forage  or  hay,  furnished  the  owner 
of  such  domestic  animals  as  herein  provided,  and 
actually  used  for  such  purpose,  shall  be  prior  to 
all  other  liens  thereon,  and  no  recital  or  stipu- 
lation in  any  mortgage  or  other  incumbrance 
on  any  cattle  so  fed  shall  be  held  to  supersede 
or  vitiate  the  lien  here  provided  for." 

These  sections  are  embraced  in  chapter  3, 
art  5,  of  Wilson's  Rev.  &  Ann.  Stat  1903, 
and  appear  as  sections  109  end  110  thereof. 

Plaintiff  contends  that,  under  said  section 
3;  her  lien  Is  paramount  to  that  of  defend- 
ant bank.  This  section  of  the  statute  was  be- 
fore the  court  in  the  case  of  National  Bank 
of  Commerce  v.  Jones,  18  Okl.  555,  91  Pac 
191,  12  U  E.  A.  (N.  S.)  310.  11  Ann.  Cas.. 
1041 ;  and  In  construing  the  same  Chief  Jus- 
tice Burford,  for  the  court  held  section  3  to 
be  unconstitutional  and  void.  Plalntifr  says 
that  said  statute  was  only  declared  invalid 
so  far  as  that  particular  case  was  concerned, 
because  the  mortgage  there  Involved  had  be- 
come a  valid  lien  almost  three  months  before 
the  act  was  adopted,  and  that  said  section, 
so  far  as  rights  thereafter  acquired  are  con- 
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cerued,  la  valid  and  still  in  force.  Sach,  we 
think,  la  not  true.  Tbe  court  did  not  seek 
to  distinguish  between  the  case  under  consid- 
eratlon  and  other  cases,  but  in  the  third  para- 
graph of  the  syllabiu  spedflcally  held : 

"An  act  of  the  Legislature  which  postpones 
an  existing  valid  mortgage  Hen  and  mBKes  a  Bub* 
■equently  created  lieu  superior  to  the  mortgage 
lien  is  a  law  impairing  vested  property  rights 
and  impairing  the  obligations  of  a  contract,  ami 
la  void  for  conflict  with  the  OonstitutiDn  of 
the  United  States." 

The  section  having  been  held  void,  It  is 
not  for  us  to  say  whether  the  conclusion  of 
the  court  In  tliat  respect  was  correct. 

The  contention  was  farther  made  in  that 
case  that  tbe  lien  for  feeding  and  caring  for 
the  animal  was  superior  to  the  mortgage.  In 
'  denying  this  contention,  the  court  called  at- 
tention to  the  fact  that  the  weight  of  au- 
thority was  to  the  contrary,  and  that  the  state- 
ment of  the  rule  by  the  court  that  tbe  lien  of 
a  prior  valid  recorded  chattel  mortgage  will 
take  precedence  over  the  subsequently  acquir- 
ed lien  of  a  Uvery  stable  keeper  or  agister 
upon  animals  placed  In  bis  charge,  unless 
such  animals  were  delivered  to  the  livery 
stable  keeper  or  agister  to  be  kept  and  cared 
for  by  him  with  the  consent  of  the  mort- 
gagee, reference  Is  made  to  the  following 
cases:  19  Am.  &  Bog.  Ency.  Law  (2d  Ed.) 
438  ;  2  Cyc.  319 ;  Sargent  v.  Usher,  55  N.  H. 
287, 20  Am.  Bep.  208 ;  Blackford  et  al.  v.  Ryan 
et  al.  (Tex.  Civ.  App.)  61  S.  W.  161 ;  Howes 
V.  Newcomb,  146  Mtasa.  76,  15  N.  B.  123; 
Elverett  v.  Barse  Live  Stock  Com.  Co.,  115 
Mo.  App.  482,  88  S.  W.  165;  Cable  et  al.  v. 
Duke  et  al.,  132  Mo.  App.  334.  Ill  S.  W.  909 ; 
Erlckaon  v.  LampI,  150  Mich.  92,  113  N.  W. 
778,  121  Am.  St.  Bep.  607;  McGhee  v.  Ed- 
wards, 87  Tenn.  (3  Pick.)  906,  11  S.  W.  316, 
3  L.  R.  A.  654;  Chapman  v.  First  Nat.  Bank, 
98  Ala.  528.  13  South.  764,  22  U  R  A.  78; 
Sullivan  V.  Clifton,  55  N.  J.  Law.  324,  26  Atl. 
964,  20  L.  B.  A.  719.  39  Am.  St  Bep.  662 : 
Hanch  v.  Bipley,  127  Ind.  151,  26  N.  B.  70, 
11  L.  B.  A.  61;  Wright  v.  Sherman,  3  S.  D. 
290,  52  N.  W.  1093,  17  L.  R.  A.  792;  Ellison 
V.  Tnckerman,  24  Colo.  App.  322,  134  Pac. 
163;  Grubb  v.  Lasbus,  42  Utah,  254,  129 
Pac.  1029. 

Plaintiff  says,  however,  that  the  defendant 
bank,  under  the  facts  In  this  case,  has  waiv- 
ed its  right  to  claim  that  Its  mortgage  Is 
paramount  to  the  lien  of  plaintiff  for  the 
feed  furnished.  It  appears  from  the  evidence 
that  Hodges,  the  owner  of  the  stock,  had  bor- 
rowed a  certain  sum  of  money  from  tbe 
bank,  giving  the  bank  a  mortgage  upon  the 
property  as  security,  and  bad  thereafter  been 
refused  further  credit  by  the  bank,  and  that 
he  was  unable  to  buy  feed,  and  requested 
plaintiff  to  furnish  same;  that  plaintiff  ap- 
plied to  the  defendant  bank  for  tbe  money 
with  which  to  buy  said  feed,  stating  the  pur- 
pose for  whl<di  she  wanted  said  money,  and 
the  cashier  of  the  bank  stated  to  her  that  tbo 


stock  had  to  be  fed,  and  that  It  would  be  all 
t  ight,  that  she,  as  landlord  would  be  per- 
fectly safe  In  putting  up  the  feed,  and  she 
thereupim  borrowed  tbe  money  from  the  bank 
and  purchased  the  feed  for  Hodges,  which 
was,  in  fact,  fed  to  and  consumed  by  said 
stock.  The  rule  as  stated  In  National  Bank 
of  Commerce  r.  Jones,  supra,  la  that: 

"The  lien  of  a  valid  recorded  chattel  mort- 
gage will  take  the  precedence  over  the  subse- 
quently acquired  lien  of  a  livery  stable  keeper 
or  agiister  upon  animals  placed  in  his  charge, 
unless  such  animals  were  delivered  to  such  lien- 
hohler  to  be  kept  anrl  cared  for  by  Um  with  the 
consent  of  the  mortgagee.** 

In  that  case  the  animal  npon  which  the 
lira  was  claimed  was  left  in  the  possession 
of  J<mefl  without  tbe  knowledge  or  consent 
oi  the  mortgagee.  Jones  was  tbe  keeper  of  a 
feed  barn,  and  kept  and  fed  the  horse  until 
the  commencement  of  that  action.  The  state- 
ment of  the  rule  in  the  second  paragraph  of 
the  syllabus  quoted  would  indicate  that  the 
court  was  of  the  opinion,  although  tbe  ques- 
tion was  not  decided,  that,  had  the  animal 
been  placed  In  the  possession  of  Jones  with 
the  consent  of  the  mortgagee.  Jones  would 
have  acquired  a  lien  thereon  which  he  could 
enforce  against  the  rights  of  the  mortgagee. 
There  is  a  respectable  line  of  authorities  to 
this  effect,  some  of  which  announce  this  rule 
(iirectly,  while  a  number  state  it  conversely, 
as  was  done  In  Bank  of  Commerce  v.  Jones, 
supra.  See  note  to  Bank  v.  Jones,  12  L.  B. 
A.  (N.  S.)  310;  11  Ann.  Caa.  1041. 

[3]  Under  the  facts  In  this  case  we  tblnb 
tbe  bank  ought  not  to  be  heard  to  say  that 
plaintiff  Wilson  ts  not  entitled  to  pay  for 
such  feed,  which  Inured  to  the  benefit  of  tbe 
hank  In  preserving  tbe  property  upon  which 
it  had  Its  mortgage.  See  Bank  t.  Jones,  su- 
pra, and  notes  thereto. 

It  is  tme  that  the  mortgage  was  on  fll'v 
at  that  time,  and  the  plaintiff  knew  of  its 
execution,  but  the  bank  could  waive  Its  prior- 
ity, and  when  by  its  action  under  the  circum- 
stances It  Induced  her  to  purchase  feed  and 
loaned  ber  the  money  with  which  to  make 
such  purchase,  we  think  It  has  waived  the 
right  to  assert  the  priority  of  Its  mortgage 
over  her  Hen  for  the  feed  so  furnished. 

The  judgment  of  tbe  court  Is  therefore  af- 
Armed.  All  the  Justices  concur. 


(62  Okl.  SH) 

BBOWN  et  al.  v.  -  CONNB)CTTCTT  FIBB 
INS.  OO.  OP  HARTFOBD,  CONN. 
(No.  5087.) 

(Supreme  Court  of  Oklahoma.   Nor.  16,  1916.) 

(Syllahut  hv  *h«  Court.) 
1.  Contracts  «=»97— Becitals— BnTDino 

FECT. 

In  tbe  absence  of  frand  or  mistake,  a  party 
accepting  a  written  contract  without  ohjectioo 
is  bound  by  its  recitals. 

[Ed.  Note.— For  other  cases,  see,  Contracts. 
Cent  Dig.  H  443-446;  Dec  big.  «=»97!] 
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2.  iRnTBARCE  ^9l3S  — POLICT  — lonOBANCB 
OV  OONTKNTB. 

The  insured,  in  the  absence  of  fraud  or  mis- 
take, will  not  be  heard  to  say  tbat  he  was  ig- 
norant of  the  contents  of  the  poliqy. 

[Ed.  Note. — For  other  cases,  see  Insuranct, 
Cent  Dig.  SS  246-248 ;  Dec  Dig.  «=»138.] 

5.  Btidbkob  4=»405-Pabox<— Wbhtbn  Coh- 

TUCT. 

A  contract  in  writing,  if  its  terms  are  free 
Crom  doubt  or  ambiguity,  must  be  permitted  to 
speak  for  itself,  and  cannot  hy  the  courts,  at 
the  instance  of  one  of  the  parties,  be  altered  or 
conb'adicted  bj  parol  eTioence,  unless  in  case 
of  fraud  or  nmtaal  mistake  of  facts,  and  this 
princiiri*  Is  applicable  to  contracts  of  insur- 
anc& 

[|Cd.  (Note.— -For  other  cases,  see  Evidence, 
Cent  Dig.  SS  1818-1^ ;  Dec.  Dig.  «=»405.] 
4.  IHSUBAHOX  «s»689— Acmon  on  Pouor— 

FUA.DIMG— NOHOOHFUAHCB    WXIS  GORDX- 

non— fiiXousB. 

In  an  action  on  an  insurance  policy,  a 
pleading  which  sets  up  that  the  assured  failed 
to  ke«p  and  perform  the  conditions  in  the  pol- 
kj  because  of  ignorance  of  such  conditions,  out 
which  fails  to  allege  fraud,  misrepresentations, 
or  concealment,  is  insufficient  to  relieve  the 
plaintiff  from  the  effect  of  a  riolation  of  the 
plain  and  unmistakable  terms  of  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Gent.  Dig.  U  1554,  1593,  1598 ;  Dec.  Dig.  <3=> 
639.] 

6.  InsUKAMOl  4=S>146  —  POLIOT  —  CONSTBDO- 
TION. 

If  language  in  an  insurance  policy  is  am- 
biguous, and  susceptible  of  two  constructions, 
one  of  which  will  give  the  policy  effect,  and 
the  other  render  it  void,  that  construction 
should  be  adopted  which  will  make  the  policy 
effective. 

[Ed.  Note.— For  other  cases,  see ,  Insurance, 
Cent.  Dig.  li  282,  294-288;  Dec.  Dig.  ^ 
146.] 

6.  INBUBANCB  «=3264,  689  —  FOBFEITUBX 
Cl^USB— CORtriBOCTIOH— EZCUai  FOB  VlO- 
LA.TIOK— PZSA.DIHO. 

The  forfeiture  clause  in  an  insurance  pol- 
icy, wherein  it  is  stipulated  and  agreed  that,  if 
the  property  named  therein,  or  any  part  thereof, 
shall  hereafter  be  or  become  mortgaged  or  in- 
cumbered,  "this  entire  policy  shall  become  null 
and  Toid,'*  is  a  promissors;  warrant,  and  ren- 
ders said  policy  an  indivisible  contract,  and,  if 
said  property,  or  any  specific  part  or  parcel 
thereof,  designated  In  said  polio;?  as  insured,  is 
thereafter  mortgaged  or  otherwise  incumber^ 
the  entire  policy  is  void ;  and  no  recovery  can 
be  had  for  the  loss  or  damage  of  said  property, 
or  any  part  thereof,  whether  included  in  the 
mortgage  or  not;  and  held,  further,  that  in  an 
action  to  recover  for  the  loss  or  damage  of  the 
property,  under  such  circumstances,  an  allega- 
tion in  the  plaintiffs  petition,  "Hat  the  making 
and  existence  of  said  mortgages  on  said  land 
and  barn  in  no  way  contributed  to  the  loss  here- 
in complained  of,  and  in  no  way  incited,  in- 
duced, or  caused  any  person  to  set  6re  to  said 
barn,  or  to  set  out  Sre  that  did  get  to  said  barn, 
but  that  said  fire  was  incendiary,  and  not  by 
any  person  in  any  way  interested  in  said  land, 
or  in  said  bam,  or  the  property  therein,"  does 
not  state  facts  sufficient  to  relieve  the  plaintiff 
from  bis  acts  In  violating  the  terms  of  said 
contract,  nor  to  entitle  him  to  recover  tiiereon, 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SI  S58.  559.  SCffi^,  1554,  1593 
1598;  DW!.  Dig.  «!=»264,  639.] 

7.  Ihbubancb  0=»146  —  Contkact  —  Riohts 
AHD  Obligations— Detebui NATION. 

Where  parties  have  entered  into  a  contract 
with  such  knowledge  of  its  cootents      the  law 


imputes,  that  alone  must  be  looked  to  as  fur- 
nishiuff  the  measure  of  Uietr  rights  and  obliga- 
tions, and  courts  will  not  undertake  by  con- 
struction to  compel  insurance  companies  to  pay 
losses  which  they  never  assumed. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ff  292,  294^298;  Dec.  Dig.  «s>146j 
8.  Appbai.  and  Bbbob  «=>761— Briefs— Cita- 
tion OF  Cabeb. 

Bule  8  of  this  court  (1S7  Pac.  ix)  provides 
that:  "In  all  proceedings  in  this  court,  in  cit- 
ing cases  from  the  courtt  of  this  state,  counsel 
are  required  to  cite  the  volume  and  page  of  the 
official  state  reports  in  which  the  case  is  re- 
ported. A  failure  to  comply  with  this  rule  will 
render  briefs  subject  to  be  stricken  from  the 
files."  This  is  an  important  rule,  adopted  for 
the  convenience  of  both  court  and  counsel,  and 
should  be  strictly  followed.  A  failure  to  do  so 
causes  great  inconvenience  to  the  court  and  in 
eztremelT  annoying,  litis  suggestion  la  for  the 
benefit  <a  tiie  entbro  bar. 

{Ed.  Note. — EVir  other  caseB*  see  Appeal  and 
Error,  Cent  Dig.  |  3080;  Dec.  Dig.  «=»761.] 

Commissioners*  Opinion,  Division  No.  4. 
Error  from  Superior  Court,  Oklaboma  Coun- 
ty; John  W.  Hayson,  Judge. 

Action  by*  Jamea  L.  Brown,  as  administra- 
tor of  the  estate  of  CL  B.  Bradley,  deceased, 
and  others,  against  the  Connecticut  Fire  In- 
surance Company  of  Hartford,  Conn.,  a  cor- 
poratlon.  Judgment  for  defendant;  and 
plaintiffs  bring  error.  Affirmed. 

James  L.  Brown  and  Floyd  Wheeler,  both 
of  Oklahoma  City,  for  plalndfTs  in  error. 
Scothorn,  Ckildwell  &  McBill,  of  Oklahoma 
City,  tar  defendant  In  error. 

BOBBBRTS,  0.  The  parties  herein  wUI 
be  deeisnated  platntlfb  and  defendants,  the 
same  as  b^ow.  The  actUm  la  brought  on  a 
Are  insurance  policy,  and  comes  from  the 
BuperiOT  court  of  Oklahoma  connl?. 

The  pertineAt  allegationa  of  the  petition 
are.  In  substance,  that  one  G.  Bl  Bradley  was 
the  owner  of  a  certain  quarter  section  of 
land  In  Oklahoma  county,  and  on  the  15th 
day  of  December,  190S,  he  received  from  the 
defendant  an  insurance  policy  upon  the  fol- 
lowing property:  $350  on  shingle  roof, 
frame  bam;  $50  on  wagons,  buggies,  carriag- 
es, harness,  robes,  saddles,  and  bridles  on 
farm;  $200  on  grain,  seeds,  hay  in  stack  on 
farm,  not  exceeding  $50  on  any  one  stack, 
and  in  bnildings  on  farm;  $50  on  hay  in 
stacks  on  cultivated  fields  only  on  farm 
herein  described,  not  exceeding  $30  on  any 
one  stack.  Hay  on  marsh  land  not  insured. 
Total,  $635. 

The  premium  on  the  policy  was  paid  in 
fuIL  On  the  back  of  the  policy  is  tUe  fol- 
lowing question  and  answer: 

"Q.  Is  the  land  incumbered,  and,  if  so,  what 
amount?    A.  Tes;  $200.00." 

On  July  11,  1909,  the  said  C  B.  Bradley 
died  on  said  land,  and  left  him  surviving, 
as  his  sole  and  only  heirs,  the  following: 
Clara  Bradley,  wife,  Ardella  Bradley  Nix, 
Daisy  Bradley,  and  Ada  Bradley,  bis  chil- 
dren. 
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On  December  21, 1910,  the  barn  and  otiier 
property  Insured  in  said  policy  was  burned 
and  entirely  destroyed.  On  December  28, 
1910,  notice  of  said  loss  was  duly  given  to 
the  said  defendant  by  the  plaintiff,  and  again 
on  February  20,  1911,  proof  of  loss  was  duly 
made  and  delivered  to  the  defendant  at 
Cblcago,  IlL,  and  a  loss  claimed  on  the  bam 
of  9500,  and  on  one  spring  wagon  burned 
In  the  barn,  $10,  and  on  one  saddle  burned, 
$4,  on  100  bushels  of  cotton  seed  bnnied, 
$40,  one  set  of  harness,  $6,  all  burned  in 
said  bam,  and  no  part  of  said  loss  had  been 
paid.  One  of  the  conditions  contained  in  said 
policy  la  as  follows: 

"TUb  lodemaity  contract  is  based  upon  the 
represeatations  made  and  contained  in  the  ap- 
plication of  even  number  herewith,  and  which 
the  assured  has  signed  and  permitted  to  be 
submitted  to  the  company,  and  which  is  made  a 
warranty  and  a  part  hereof:  and  it  is  stipulat- 
ed and  agreed  that,  if  any  false  statomei^ts  are 
made  in  said  amaication,  *  *  *  or  if  the 

Property  herein  named  or  any  part  thereof  shall 
ere  after  be  or  become  mort^ged  or  incumber- 
ed, or  in  case  any  change  shall  take  place  iu 
the  title  or  possession  (except  by  succession  by 
reason  of  the  death  at  the  insured)  of  the  prop- 
erty herein  named,  or  if  the  interest  of  the  in- 
BOied  be  other  than  unconditional,  unincumber- 
ed, and  sole  ownership,  or  if  this  policy  shall 
be  assigned,  or  if  the  risk  be  increased  in  any 
manner,  except  by  the  erection  and  use  of  oi^ 
dinary  outbuildings,  then  in  each  and  every  one 
of  the  above  cases  this  entire  policy  ahul  be 
nail  and  void,  unless  otherwise  provide  by 
agreement  indorsed  thereon. 

"It  is  stipulated  that  no  agent  or  employ^  of 
this  company  or  any  other  person  or  persons 
than  the  manager  of  the  Western  Department 
at  Chicago,  Illinois,  shall  have  power  or  au- 
thority to  waive  or  alter  any  of  the  terms  or 
conditions  of  this  policy  or  to  make  indorse- 
ments hereon." 

At  the  time  of  the  execution  of  the  said 
policy  and  application  there  was  a  mortgage 
on  said  land  to  one  J.  H.  Everest  for  $200, 
as  stated  In  the  application. 

Som  after  the  death  of  O.  B.  Bradley 
Jas.  Xj.  Brown  was  appointed  administrator 
of  his  estate,  and  the  action  stands  revived 
in  bis  name  as  such. 

On  October  1ft,  1909,  which  was  after  the 
death  of  C.  B.  Bradley,  his  wife  and  three 
daughters,  without  authority  from  probate 
conrt,  and  without  any  application  or  per- 
mission so  to  do,  executed  a  mortgage  upon 
the  whole  of  said  quarter  secUon  of  land 
to  one  Harrison  to  secure  the  payment  of  the 
sam  of  $1,000,  and  the  right  to  make,  this 
mortgage  was  not  Indorsed  on  said  policy, 
and  said  mortgage  was  subsisting  and  un- 
paid at  the  time  the  barn  and  the  other 
property  was  burned  in  said  bam.  The  same 
parties  placed  other  mortgages  on  the  prem- 
ises, but  they  were  paid  off  before  the  loss. 
The  making  and  existence  of  these  mortgages 
in  no  way  contributed  to  the  loss  herein  com- 
plained of,  and  In  no  way  incited,  induced, 
or  caused  any  person  to  set  fire  to  said  bam, 
but  said  fire  was  incendiary,  and  not  by  any 
person  in  any  way  interested  in  said  land 
or  In  BBld  bam  or  the  property  therein. 


The  value  of  the  land  at  the  time  the 
insurance  was  taken  out,  and  durbig  the 
whole  of  said  time,  was  $5,000,  and  the  risk 
and  hazard  of  said  insurance  company  was 
In  no  way  increased  by  the  making  of  said 
mortgage,  nor  was  the  security  of  said  in- 
surance company  In  any  way  decreased  by 
the  mortgages  placed  on  said  land  and  ex- 
isting at  the  time  the  property  was  burned. 
Said  property  had  been  occupied  at  all  times 
by  these  plaintiffs,  other  than  Jas.  Im  Browii, 
nntll  the  Ist  of  March,  1910,  and  was  then 
occupied  by  tenants  until  the  day  before  the 
property  was  burned,  when  said  tenant  va- 
cated said  premises,  and  these  plaintiffs  had 
not  yet  moved  back  to  the  same,  and  the  haz- 
ard was  in  no  way  increased  by  the  occu- 
pancy of  said  tenants,  and  the  occupancy  of 
said  tenants  had  wholly  and  entirely  ceased 
before  said  bam  and  contents  were  homed. 
Said  homing  must  have  been  Incendiary  and 
by  some  person  or  persons  by  these  plaintiffs 
wholly  onknown,  hot  was  not  1^  any  person 
having  any  Interest  in  said  premises,  or  in 
the  recovery  upcm  the  p<dl^  herein  soed 
opon.  The  policy  la  attached  to  plaintiffs' 
petition  and  made  a  part  thereof. 

The  defendant  d^ed  all  liability  onder 
said  contract  of  Insorance,  and  rinsed,  and 
still  refuses,  to  make  any  payments  thereon, 
for  which  plalntlfl  prays  Jodgment  for  $600, 
with  interest  and  costs. 

To  this  petition  the  defendant  filed  a  de- 
morrer  opon  the  two  ftrilowing  grounds:  (1) 
Petition  fails  to  state  facts  soffldent  to  con- 
stitute a  cause  of  action  against  defendabt 
and  in  favor  of  plaintiffs,  and  falls  to  state 
facts  sufficient  In  law  to  entitle  plaintiffs  to 
any  relief  whatsoever  In  the  premises;  (2) 
said  petitlffli  shows  upon  Its  face  that  the 
contract  sued  upon  was  breached  and  violat- 
ed, and  thereby  rendered  null  and  void, 
prior  to  the  date  of  the  fire  which  caused  the 
loes  and  damage  for  which  plaintiffs  seek  to 
recover.  This  demurrer  the  court  sustained, 
and  rendered  Judgment  against  the  plaintiffs, 
to  which  they  excepted,  and  bring  the  case 
here  on  transcript. 

It  will  be  seen  from  the  petition,  which 
is  a  full  and  complete  statement  of  the 
grounds  on  which  the  plaintiffs  seek  to  re- 
cover, and  which  are  all  admitted  by  the  de^ 
murrer  to  be  tme,  that  the  only  mortgage 
placed  upon  the  proi)erty  was  on  the  real 
estate,  and  thereby  two  questions  are  present- 
ed for  the  determination  of  the  court,  viz.: 

(1)  Does  the  fact  of  placing  the  mortgage 
upon  the  bam,  of  itself,  defeat  the  plalntifTs' 
right  of  recovery  upon  the  entire  policy? 

(2)  Does  the  placing  of  the  mortgage  on  the 
real  estate  alone  defeat  the  plaintiffs'  right 
to  recover  for  the  loss  of  the  perscmal  proper- 
ty? Evidently  an  affirmative  answer  to  the 
first  will  settle  the  second. 

[1,2]  Before  entering  into  consideration  of 
what  we  consider  to  be  the  two  vital  ques- 
tions involvedr  as  above  Indicated,  we  deem 
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It  proper  to  mention  other  matters  presented 
In  the  petition,  but  which  do  not  appear  to  be 
Berlonsly  contended  for  In  the  plaintiffs'  brief: 
(1)  The  allegation  that  C.  B.  Bradley  and 
Clara  Bradley,  his  wife,  could  not  read 
and  did  not  understand  the  details  of  the 
policy.  The  petition  alleges  that  the  policy 
was  delivered  to  the  assnred,  and.  as  we 
look  at  It,  the  law  applicable  to  such  cases 
Is  laid  down  In  9  Cyc.  260,  as  follows: 

"A  contract  may  be  formed  by  acceptine  a 
paper  containing  terms.  If  an  offer  is  made  by 
deUvering  of  a  proposed  contract,  and  the  pa- 
p»  Is  accepted,  the  accepter  is  bound  by  its 
terms;  and  this  is  true  as  a  rale  whether  he 
reads  the  paper  or  not" 

The  role  adc^ted  by  this  court  Is  found  in 
Demlng  InTestment  Co.  y.  Shawnee  Ins.  Co., 
16  Okl.  1,  83  Pac.  918.  4  L.  B.  A.  (N.  S.) 
607,  as  follows: 

"The  insured,  in  the  absence  of  fraud  and 
mistake,  will  not  be  heard  to  say  that  he  was 
Ignorant  of  the  contents  of  the  policy." 

In  U.  S.  Casualty  Co.  v.  Mfg.  Co.  (0.  C.) 
183  Fed.  238.  it  Is  said: 

"An  insured  who  aoceptB  and  retains  a  policy 
without  objection,  in  the  absence  of  fraud  or 
misrepreseDtation,  is  bound  by  its-  terms,  and 
cannot  plead  iguorance  of  them,  nor  avoid  them 
because  not  la  accordance  with  tbe  application 
or  the  agreement  made  in  the  preliminasy  nego- 
tiations. ♦  •  •  The  ■  principle  that,  in  tiie 
absence  of  fraud,  a  party  accepting  a  contract 
without  objection  Is  bound  by  all  redtals,  cove- 
nants, and  cont^tiouB,  Is  well  established. 
That  prelbninaiy  negotiations  and  arrange- 
ments, in  order  to  secure  the  issuance  of  a  pol- 
icy, should  be  taken  in  subjection  to  the  terms 
of  tbe  policy,  as  tbe  same  may  be  written,  is 
the  unlverBal  rule;  and  the  contract  in  this  in- 
stance must  neceBsariiy  be  determined  by  an  ex- 
amination of  the  polides  themselves  and  the 
provisions  thereof,  which,  from  the  very  nature 
of  things,  necessarily  controL" 

[JJ  The  Supreme  Court  of  the  territory, 
having  under  consideration  a  similar  question 
In  L.  L.  &  G.  Ins.  Ca  v.  Richardson  Lumber 
Co.,  11  Okl.  585.  69  Fac.  938,  in  tbe  third 
syllabus  says: 

"A  contract  In  writing.  If  its  terms  are  free 
from  doubt  or  ambiguity,  must  be  permitted  to 
speak  for  itself,  and  cannot  by  the  courts,  at 
the  instance  of  one  of  the  parties,  be  altered  or 
contradicted  by  parol  evidence,  unless  in  case  of 
fraud  or  mutual  mistake  of  facts,  and  this  prin- 
ciple is  applicable  to  contracts  of  insurance." 

In  Morrison  et  al.  t.  Insurance  Co.,  69 
Tex.  353,  6  S.  W.  605,  5  Am.  St.  Rep.  63,  it 
is  said: 

"In  an  action  on  an  insurance  policy,  a  plead- 
ing which  sets  up  tbat  the  party  failed  to  per- 
form the  conditions  in  the  policy  because  of  ig- 
norance of  such  conditions,  but  which  fails  to 
allege  fraud,  misrepresentation,  or  concealment, 
is  insufficient  as  a  defense." 

[4]  (2)  There  is  no  merit  in  tbe  all^atlon 
In  plaintiffs'  petition  that: 

"Qlie  agent  did  not  discuss,  nor  call  to  the 
assured's  attention,  any  of  the  terms  of  the  pol- 
icy, but  simply  took  bis  application  and  went 
away  with  it.  and  thereafter  the  policy  was  re- 
ceived through  the  mail." 

It  appears  that  this  policy  became  effective 
when  countersigned  in  the  city  of  Chicago, 
and  was  not  issued  by  the  local  agent.  Under 


such  circumstances  the  present  case  comes 
wltbln  the  rule  laid  dowu  in  tbe  third  syl- 
labus in  Merchants'  &  Planters'  Ins.  Co.  t. 
Marsh,  34  OU.  463.  126  Pac  UOO.  wherein 
It  is  said: 

"A  local  agent  of  an  insurance  company, 
whose  only  power  is  to  solicit  applications  for 
insurance,  and  forward  them  to  tbe  company  for 
approval,  when,  if  approved,  tbe  company  is- 
sues the  policy  and  causes  it  to  be  delivered  to 
tbe  insured,  has  no  power  to  waive  any  of  the 
provisions  of  the  poller  so  delivered,  and  notice 
to  such  agent  of  'additional  insurance'  taken  out 
by  tbe  insured  after  tbe  delivery  of  tbe  policy 
is  not  notice  to  the  company." 

IS]  We  also  call  attention  to  the  foregolns 
authorities  because  of  their  bearing  upon  the 
general  terms  of  the  policy  contract,  and  the 
construction  uniformly  given  to  the  language, 
terms,  and  conditions  of  such  contracts  of 
insurance.  It  seems  to  be  the  settled  rnle 
that  Insurance  contracts,  or  policies,  as . 
they  are  generally  called,  are  construed  the 
same  as  any  other  contracts,  and  that  courts 
do  not  make  such  contracts  for  the  parties, 
but  simply  construe  them  for  the  parties 
when  called  upon  to  do  so,  and  that  In  so  do- 
ing the  courts  look  to  the  plain  import  of 
the  language  used.  Tbe  determination  of 
the  meaning  of  the  words  of  the  contract  is 
the  polestar  to  which  and  by  which  the 
courts  are  guided;  this,  however,  subject 
to  the  general  rule  that,  if  tbe  language  o£ 
the  policy  is  susceptible  of  two  construc- 
tions, that  construction  should  be  given  to  it 
which  is  most  favorable  to  the  assured. 
That  rule  is  laid  down  In  Taylor  v.  Insurance 
Co.  of  North  America,  25  OkL  92,  105  Pac 
354,  138  Am.  SL  Rep.  906.  See,  also.  Capital 
Fire  Ins.  Co.  v.  Carroll,  26  Okl.  286,  109  Pac. 
535,  wherein  it  Is  said: 

"If  language  in  an  insurance  policy  is  ambig- 
uous and  susceptible  of  two  constructions,  one 
of  which  will  give  the  policy  effect,  tbe  other 
render  it  void  at  the  time  of  its  execution,  tbat 
construction  should  be  adopted  whldi  will  make 
the  policy  effective." 

Tbe  next  allegation  ct  plalntlfb  wbli^ 
as  before  stated,  is  admitted  by  the  demar* 

rer.  Is: 

"That  the  making  and  the  existence  of  said 
mortgages  on  said  land  in  no  way  contributed  to 
the  loss  herein  complained  of,  and  in  no  way  in- 
cited, induced,  or  caused  any  person  to  set  fire 
to  said  barn  or  to  set  out  fire  that  did  get  to 
said  bam.  but  tbat  said  fire  was  incendiary,  and 
not  by  any  person  in  any  way  interested  in  said 
land  or  In  said  bam,  or  the  property  therein,  in 
any  way,  in  any  manner,  or  in  any  form  what- 
soever. 

And  plaintiffs  allege  that  they  are  entitled 
to  recover,  notwithstanding  the  admitted  vlo- 
atlon  of  the  mortgage  clause  contained  In 
the  contract.  This  contention  brings  us  to 
what  seems  to  be  the  real  controlling  ques- 
tions in  the  case.  Counsel  for  plaintiffs,  in 
their  brief,  found  their  ai^tuuent  upon  two 
propositions,  in  the  order  as  follows: 

(1)  That  the  plaintiffs  are  entitled  to  re- 
cover for  the  value  of  the  chattel  property 
destroyed  in  the  bam,  and  that  the  mortgag- 
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lug  of  tbe  land  will  not  prevent  recovery 
thereto 

[I]  (2)  That  they  are  also  oitltled  to  re- 
cover tot  tlie  value  of  tlie  bam  destroyed, 
A>r  tbe  reascm  tbat  It  Is  conceded  by  tbe  de- 
murrer that,  under  the  drcnmstanoes,  tbe 
making  of  the  mortgagee  referred  to  In  no 
way  omtrlbnted  to  tbe  loes  of  the  bam,  nor 
taureased  tbe  hacard  of  loss. 

We  will  take  these  proposltltms  up  In  the 
converse  order  In  which  they  are  stated  by 
counsel,  for  the  reason  that  It  seems  more 
in  harmony  with  the  course  in  which  we 
have  heretotbre  presented  the  case,  viz.: 

"That  i^aintiffs  are  entitled  to  recover  for  the 
bam  destooyed,  because  the  makins  of  the  mort- 
i^ge  in  no  way  contributed  to  the  lou  of  the 
barn,  nor  Increased  the  hazard." 

Bearing  in  mind  the  established  rules  for 
the  construction  of  insurance  policies,  we  now 
call  attention  to  the  particular  language  used 
in  the  policy  involved,  which  is  as  follows: 

"And  it  Is  Btipnlated  and  agreed  •  *  *  ff 
tbe  property  herein  named,  or  an;  part  thereof, 
ihali  hereafter  be  or  become  mortgaged  or  in- 
cumbered. •  •  *  this  entire  policy  shall  be- 
come null  and  void,  unlees  otherwise  provided 
by  agreement  indorsed  thereon." 

It  Is  admitted  by  plalntUEs  that  this  agree- 
ment was  violated  by  them,  in  that  they 
placed  a  91,000  mortgage  on  the  barn  without 
the  consent  of  the  def^idant  tndfnsed  on  the 
policy.  Tbe  language  of  the  contract  is  plain 
and  needs  no  cimstrucftion.  It  Is  the  simple 
agreemrait  of  the  parties,  made  and  entered 
Into  by  ttiem.  As  stated  before,  courts  do 
not  make  contracts  for  parties,  and  It  may 
well  be  added  here  tbat  courts  do  not  con- 
strue the  language  of  contracts  when  the 
words  used  are  so  plain  that  the^  need  no 
construction,  as  they  are  here. 

The  doctrine  Is  concisely  stated  In  St. 
Paul  Fire  ft  Marine  Ins.  Co.  v.  Peck,  40  Okl. 
896,  13»  Paa  U7,  as  follows: 

"It  is'  elementary,  and  the  decisions  oniform- 
Ij  hold,  that,  where  a  policy  of  insurance  con- 
tains  a  proruion  'that.  If  the  title  to  tbe  prop- 
erty be  or  become  incumbered,  the  policy  shiUl 
be  void,'  la  that  event,  if  at  tbe  time  the  policy 
is  issued  the  property  is  incumbered,  and  the 
iosnred  conceals  that  fact,  or  If  subsequent  to 
the  Issuance  of  the  policy  tbe  insured  incum- 
bers the  property  without  the  consent  of  tbe 
company,  he  cannot  recover," 

The  particular  agreement  of  the  assured 
not  to  mortgage  the  property  under  consider- 
ati<ni  here  comes  within  that  class  of  con- 
tracts known  as  promissory  warranties,  and, 
having  under  consideration  such  contracts, 
the  Supreme  Court  of  New  York,  in  Ripley 
V.  Mtna  Ins.  Co,  80  N.  Y.  186.  86  Am.  Dea 
862,  say: 

"Tbe  effect  of  the  breach  of  the  warranty  is 
to  annul  the  policy  without  regard  to  tbe  ma- 
teriality of  the  warranty,  or  whether  Uie  breach 
had  anything  b>  do  in  producing  tbe  loss.  The 
effect  &  very  well  stated  bj  Marshall,  in  his 
work  on  Insurance,  249.  He  saya:  'A  warran- 
ty being  in  the  nature  of  a  condition  precedent, 
and  therefore  to  be  performed  by  the  insnred 
before  he  can  demand  performance  of  the  con- 
tract on  tbe  part  of  the  InsDrer*  it  is  quits 


material  for  what  purpose  or  Vith  what  view 
it  is  made,  or  whether  uie  insured  bad  any  view 
at  all  in  making  it.  But,  being  once  Inserted  in 
tbe  policy,  it  becomes  a  binding  condltlMi  cm 
the  insured,  and,  unless  he  can  show  it  has 
been  literally  performed,  be  can  derive  no  bene- 
fit from  the  policy.  The  very  meaning  of  a 
warranty  is  to  preclude  all  question  whether 
it  hn  been  sobstantiaUy  ocHnplled  with  or  not. 
If  it  be  affirmative,  it  must  be  literally  true; 
if  promissory,  it  must  be  strictly  performed. 
*  *  •  With  respect  to  the  comphance  with 
warranties,  there  is  no  latitude;  no  equity. 
Tbe  only  oseBtion  is:  Has  tbe  thing  warrant* 
ed  taken  place  or  notT  If  It  has  not,  tbe  in- 
surer is  not  answerable  for  any  loss,  even 
though  it  did  not  happen  in  consequence  of  the 
breach  of  warranty.  *^ 

Speaking  upon  the  same  subject,  the  Su- 
preme court  ot  Massachusetts,  in  Forbnsh  et 
aL  V.  Insurance  Co.,  4  Gray,  837,  say; 

"A  warranty  in  a  policy  of  insurance  is  an 
express  stipulation  tbat  something  then  exists, 
or  has  happened,  or  been  done,  or  shall  happen 
or  be  done;  and  this  must  be  literally  and 
strictly  complied  with  by  the  assured,  whether 
the  truth  of  the  fact  or  tbe  happening  of  the 
event  be  or  be  not  material  to  the  risk,  or  ba 
or  not  connected  with  the  cause  of  loss.  It  Is 
a  strict  condition.  Its  effect  Is  that  the  assured 
takes  on  himself  the  responsibiUty  of  tbe  truth 
of  tbe  fact,  or  tbe  happening  or  not  of  such 
contingency;  and,  unless  the  warranty  be 
strictly  complied  with,  tbe  policy  does  not  tako 
effect.  It  Is  a  condition  precedent,  and  the  as- 
sured is  estopped  from  denjing  or  asserting 
anything  contrary  to  his  express  warranty." 

Along  these  lines  tbe  Supreme  Court  of 
Delaware,  In  Dover  Glass  Go.  v.  Am.  Ins. 
Co..  1  Marv.  82,  28  AtL  1089.  66  Am.  St  Bep.' 
264,  say: 

"It  is  competent  for  the  insurer  to  prescribe 
the  terms  and  conditions  upon  which  it  will  take 
the  proposed  risk,  prorided  they  are  not  illegal 
nor  contrary  to  public  policy.  The  acceptauM 
of  those  conditions  consequently  imposes  upon 
tbe  insured  tbe  duty  of  a  substantial  compliance 
therewith,  and  any  neglect  thereof  in  any  mate* 
rial  respect,  unless  waived  or  condoned,  will 
relieve  tbe  insurer  from  liability  in  case  of  loss, 
whether  it  can  be  traced  to  such  neglect  or  not. 
One  reason  for  this  la  tbat  he  baa,  by  agreeing 
to  tbe  terms  upon  which  the  insurance  was 
made,  shut  the  door  against  any  inquiry  as  to 
the  cause  of  tbe  loss.  Another  and  a  mmre  gen- 
eral resson  is  that,  when  a  right  and  a  -duty 
springio^  from  a  contract  are  united  in  one  of 
the  parties  thereto,  he  must  show  a  perform- 
ance of  the  one  before  he  can  assert  the  other. 
Are  tbe  conditions  referred  to  ill^al  or  con- 
trary to  public  policy?  They  are  neither.  They 
are  not  forbidden  by  any  legal  precept,  either 
written  or  unwritten.  Certainly,  clauses  or 
conditions  Inserted  in  a  contract,  wUch  induce 
caution  as  to  tbe  conduct  of  either  party  in  re- 
spect to  the  subject-matter  thereof,  cannot  be 
held  as  being  repugnant  to  any  of  the  rules  and 
maxims  relating  to  the  broad  subject  of  public 
policy,  because  anything  that  samulates  dUi- 
gence  and  good  faith  between  contracting  par- 
ties is  highly  promotive  of  the  general,  as  well 
as  tbe  individual,  good.  Tbe  tendency  of  such 
limitations  upon  tbe  liabilities  of  insurance  com- 
panies is  to  diminish  the  needless  destruction  of 
property,  and  obviate  the  necessity  of  increas- 
ing tbe  rates  of  insurance  to  a  point  where  tbey 
are  intolerable,  in  order  to  cover  the  disburse- 
ments made  to  unworthy  and  dishonest  per- 
sona" 

Considering  the  effect  and  materially  ot 
the  "iron  safe  clause,"  which  we  deem  to  be 
a  similar  question,  tlia  Supreme  Court  of 
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Arkansas,  In  Assurance  Co.  t.  Althelmer,  58 
Ark.  575,  25  S.  W.  1069,  says  of  a  sliov 
Uar  provision  that  the  stipulations  of  the 
"Iron  safe"  dause  constituted  an  express 
promissory  warranty,  In  the  nature  of  condi- 
tions precedent,  and  that  a  strict  compliance 
with  It  was  necessary.  In  his  work  on  Fire 
Insurance  Mr.  Wood  also  says  that: 

Such  promissory  warraoties  must  be  strict- 
ly performed,  "and  that,  too,  without  reference 
to  the  question  whether  they  were  material  to 
Che  risk.  Tbe  insurer  is  permitted  to  judge  for 
himself  upon  what  couditioQs  he  will  assume  a 
risk,  and  what  Is  material  thereto,  and,  if  h« 
sees  fit  to  insert  immaterial  couditlons  In  tne 
policy,  the  assured  cannot  defend  'against  a 
breach  thereof  upon  that  ground.  •  •  •  The 
asBured  has  no  election,  but  must  stand  upon  his 
performaoce  of  them." 

As  stated  before,  such  agreemoitB  ctmtaln- 
ed  in  a  policy  are  promissory  warranties. 
Tbey  are  a  part  of  the  contract,  and  include 
the  speclflcatlons  under  wblch  the  company 
agrees  to  carry  the  insurance,  and,  as  stated 
by  this  court  in  Demlng  Inr.  Co.  r.  Shawnee 
Ins.  Co.,  supra : 

"Tbe  parties  had  a  right  to  make  their  own 
contract  upon  terms  audf  conditions  in  this  re- 
spect as  they  saw  fit,  and  if  the  plaintiff  chose 
to  make  his  representations  warranties,  the 
question  of  their  materiality  becomes  unimpor> 
taut,  for  under  such  stipulation  the  defendant 
waa  relieved  from  showing,  and  the  plaintiff 
was  estopped  from  denying,  that  they  were  ma- 
terial to  the  contract,  and  we  are  not  permitted 
to  say  that  the  defendant  did  not  deem  them 
material  to  the  risk,  or  that  It  would  have  made 
the  contract  upon  other  terms  than  it  did.  The 
secretary  of  the  Insurance  company  tesUfled 
that  tbe  matter  df  incumbrance  was  material, 
and,  had  the  company  had  any  knowledge 
of  the  incumbrance,  it  would  not  have  issued 
the  policy.  And  it  maj^  ha  that  from  experi- 
ence he  may  be  satisfied  that  tbe  matter  of  in- 
cumbrance upon  property  sought  to  be  insured 
is  material  to  the  risk,  and,  while  this  materi- 
ality he  may  not  be  able  to  prove  to  the  satis- 
factiou  of  the  court  or  jury,  he  has  a  right  to 
refuse  to  Insure  property  incumbered,  and  to  in- 
sist that  the  statements  of  the  applicant  In  his 
application  as  to  such  matters  shall  be  a  war- 
ranty by  the  insured  to  be  tme ;  and  when,  as 
in  this  case  so  made,  it  was  an  agreement  on  tbe 
part  of  the  plaintiff,  not  only  to  warrant  the 
truth  of  such  matters,  •  •  •  but  that,  it 
false,  the  contract  shall  be  void,  therefore  all 
the  statements  and  representations  contained  In 
tbe  application  must  be  treated  as  warranties, 
and  must  be  true  to  aothoritize  a  recovery  up- 
on tbe  policy.  American  Ins.  Co.  v.  Gilbert,  su- 
pra r27  Mich.  429];  Phosnlx  Life  Tns.  Co.  v. 
Baddin,  120  U.  S.  183-189,  7  Sup.  Ct.  600.  30 
L.  Ed.  644;  Northern  Ins.  Go.  v.  Grand  View 
Building  Ass'n,  supra  [183  U.  S.  808,  22  Sup. 
Ct.  133]." 

Counsel  call  special  attention  to  the  case 
of  Eminent  Household  of  Columbian  Wood- 
men v.  Prater,  24  Okl.  214,  103  Pae  558,  23 
L.  B.  A.  (N.  S.)  917,  20  Ann.  Cas.  287,  46  L. 
Ed.  213]  which  is  as  follows : 

"The  application  specifically  warrants  the  an- 
swers of  applicant  to  the  physician,  and  specif- 
ically agrees  that  such  answers  shall  form  the 
basis  of  tbe  covenant,  and  the  policy  makes  the 
application  a  part  thereof.  It  is  unnecessary 
for  us  to  discuss  whether  the  untrue  answers 
to  the  questions  of  the  worthy  physician  in  con- 
troversy are  material  or  immaterial;  for  the 
contract  had  made  the  applicant's  answers  her 
warraatlea.  A  statement  warranted  to  be  *trm 


and  accurate,*  if  untrue,  will  prevent  the  policy 
from  attaching  as  a  contract  of  insurance,  with- 
out regard  to  whether  the  statement  is  material 
or  immaterial;  and,  where  there  has  been  a 
breach  of  a  warranty,  the  policy  is  void,  tbough 
the  statement  upon  which  the  breach  of  a  war- 
ranty is  predicated  is  in  no  way  material  to  the 
risk.  Cooler's  Brief  on  Insurance,  p.  1950: 
Hoover  v.  Royal  Neighbors,  65  Kan.  616,  70 
Pac.  695;  Cobb  v.  Mut.  Benefit  Ass'n.  153 
Mass.  176,  26  N.  E.  230,  10  L.  B.  A.  606,  26 
Am.  St.  Bep.  619;  Kelly  Life  Ins.  Clearing 
Co.,  113  Ala.  463,  21  South.  361.  That  which 
mi^bt  have  been  Immaterial  has  been  made  ma- 
terial ;  that  which  might  have  been  unimportant 
has  by  stipulation  of  the  parties  been  raised  to 
importance.  It  has  not  been  left  to  the  jury  or 
to  the  court  to  determine  whether  the  insured's 
answers  to  the  physician  were  material,  and  be- 
came the  basis  of  the  insurance  company's  con- 
tract, for  the  parties  have  settled  this  question 
by  stipulation  in  the  contract" 

In  Owen  t.  V.  S.  Surety  Ga.  38  OkL  123, 
131  Pac.  1001,  the  same  rule  is  laid  down  as 

follows: 

"A  misrepresentation  renders  a  policy  void 
on  the  ground  of  fraud,  whilst  noncompliance 
with  a  warrantT  operatea  oa  on  express  nreodi 
of  the  contract." 

From  the  foregoing  and  many  other  cases, 
too  numerous  to  mention,  it  seems  to  be  the 
settled  rule  of  this  court,  and  all  others,  so 
tar  as  we  have  been  able  to  ascertain,  unless 
otherwise  provided  by  law,  that  a  promissory 
warranty  such  as  this  contained  in  an  in- 
surance policy,  is  binding  upaa  the  parties 
thereto,  and  that  a  violation  of  the  same  an- 
nuls the  policy,  and  that  the  provision  in  the 
policy  here  involved  wherein  "It  is  stipulated 
and  agreed  that,  •  *  •  if  the  property 
herein  named,  or  any  part  thereof,  shall  here- 
after be  or  become  mortgaged  or  incombered, 
*  *  *  this  entire  policy  shall  be  null  and 
vcdd,"  was  violated  by  the  giving  of  the  mort- 
gage on  the  bam,  the  effect  ot  which  was  to 
and  does  defeat  tia  plaintiffs'  r^t  to  recov- 
er thereon. 

We  come  now  to  the  other  propoattl<xi, 
wherein  tbe  plaintiffs  contend  that  "the  plain- 
tiffs are  entitled  to  recover  for  the  value  of 
the  chattel  proper^  destroyed  in  the  bam 
(which  was  not  mortgaged),"  and  that  the 
mortgaging  of  the  land.  Including  the  bam. 
will  not  prevent  recovery  thorefor.  We  have 
carefully  craisldered  the  authorities  cited,  aa 
well  aa  the  able  argnmoit  Ot  counsel  for 
plaintUts  in  support  there<^  and  thB-  writer 
hereof  admits  tlut  it  appeals  to  his  personal 
feelings  in  the  matter,  but  we  are  bound  1>y 
the  words  ot  the  contract  as  we  find  It,  as 
well  as  the  constructicni  placed  tliereon  by 
the  courts.  Nor  are  we  unmindful  of  the 
fact  that  the  case  of  Miller  t.  I>eBaware  lus. 
Co.,  14  Okt  81,  76  Pac.  1121,  66  U  It.  A.  173, 
2  Ann.  Gas.  17,  at  first  thought,  might  seem 
to  hold  a  different  rule,  but  a  careful  readlnff 
of  that  case,  and  the  language  of  that  partic- 
ular part  of  the  contract  involved  here,  will 
at  once  dlspd  the  idea  that  tlie  doctrine  here 
laid  down  is  in  conflict  with  that  case.  In 
that  case  the  court  says : 

"We  think  thst  the  rule  should  be  established 
bets  that  where,  by  a  poll^,, different  claaaes 
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of  property  are  insoredf  and  each  clan  la  sep* 
arated  from  the  others,  and  insured  for  a  spe- 
cific amount  and  there  is  a  breach  of  the  con- 
tract as  to  one  clasa  of  the  property  insured, 
the  contract  should  be  consideried  not  aa  one  en- 
tire in  itself,  but  as  one  which  is  severable,  and 
in  which  the  separate  amounts  specified  may  be 
distinguished,  and  a  recovery  had  for  one  or 
more  of  them  without  regard  to  the  other,  pro- 
vided the  contract  is  not  affected  by.  any  ques- 
tion of  fraud,  unlawful  act  condemned  by  public 
policy,  or  any  increase  of  the  risk  to  the  com- 
pany on  the  whole  property  insured,  because  of 
the  breach." 

Let  us  now  compare  what  is  termed  the 
forfeiture  clause  of  the  two  policies  under 
consideration.  In  the  Miliar  poUcy,  bavlng 
under  considraaUon  tbe  iron-safb  clause,  It 
Is  provided: 

"In  Mie  event  of  failure  on  the  part  of  the  as- 
sured to  keep  and  produce  such  books  and  in- 
ventories for  the  inspection  of  aald  company, 
this  entire  policy  shall  become  null  and  void, 
and  such  biilure  shall  conatltnte  a  perpetual  bar 
to  any  recovery  thereon." 

The  provision  of  the  policy  In  the  case  at 
bar  is  as  follows: 

"And  it  is  stipulated  and  agreed  that,  •  *  • 
if  the  property  herein  named,  or  any  part  there- 
of, shall  hereafter  be  or  become  mortgaged  or  in- 
cumbered, •  *  •  this  entire  policy  shall  be 
null  and  void,  unless,  otherwise  provided  by 
agreaneot  indorsed  theretm." 

The  language  "If  tbe  property  [insured], 
or  any  part  tbereoi;  shall  hereafter  become 
mortsaged,  this  entire  jnOSiey  sUUl  be  nnU 
and  voSA,"  la  dear,  positiTe^  and  distinct,  and 
Includes  not  only  the  entire  property  Insur- 
ed, but  eadi  and  everj  part  tliereof.  But 
one  construction  can  be  put  upon  this  lan- 
guage, and  that  li^  U  any  part  m  parcel  of 
the  property  shall  become  mortgaged,  the 
entire  policy  shall  become  void. 

In  tbe  case  of  SnlUnn  t.  UercantUe  Loan 
Mat.  In&  Co.,  20  OkL  460,  M  Paa  676,  120 
Am.  St.  761,  Justice  B&jm,  speaking 
for  tbe  court,  clearly  distinguishes  the  dif- 
ference In  the  language  of  tba  two  claosea  of 
policies  as  follows: 

"But  the  rules  laid  down  In  this  case  and  the 
other  cases'  supra,  and  the  reosoning  of  the 
courts  therein,  can  be  of  but  little  assistance 
to  the  court  in  the  case  at  bar,  for  tbe  reason 
that  the  clause  used  in  the  policy  In  the  case 
at  bar  contains,  in  addition  to  the  usual  words 
contained  in  the  policies  in  the  cases  supra,  the 
following  words:  'And  each  and  every  part 
tbereot.'  The  language  In  those  policies  which, 
it  is  contended,  renders  them  entire  contracts,, 
and  indivisible  in  nearly  every  instance,  reads. 
This  entire  policy  shall  become  void,*  whereas 
in  the  policy  involved  in  this  action  the  clause 
reads.  This  entire  policy  and  each  and  every 
part  thereof  shall  become  void.'  Mr.  Justice 
Harlan,  in  the  case  of  Boyal  Ins.  Co,  v.  Martiu, 
192  J3.  8.  165,  24  Sap.  Ct.  217.  48  L.  Ed.  385, 
in  speaking  of  the  rules  governing  the  construc- 
tion of  any  insnranee  policy,  says:  *0f  course, 
in  every  ease  the  fundamental  inquiry  must  be 


as  to  the  intention  of  the  parties  to  be  gathered 
from  the  w^rds  of  the  policy,  always,  however. 
Interpreting  the  policy  most  favorably  for  the 
insured,  where  It  is  reasonably  susceptible  of 
two  constructions.'  But  the  addition  of  the 
words  'and  each  and  every  part  thereof  in  this 
policy  to  the  words  'this  entire  policy'  renders 
the  meaning  of  saidphrase  susceptible  of  but 
one  construction.  Wnen  the  meaning  of  the 
language  of  a  policy  or  of  any  other  contract  is 
plain,  clear,  and  unmistakable,  no  conatructloit 
of  such  language  is  necessary:  but  the  words 
used  therein  should  be  given  the  evident  mean- 
ing with  which  they  were  used.  The  unques- 
tioned meaning  and  effect  of  the  wOrds  'each 
and  every  part  thereor  in  the  policy  in  contro- 
versy is  to  render  the  policy  an  indivisible  con- 
tract; and,  if  any  part  of  same  ahall  becomd 
void,  then  each  and  every  part  thereof  shall  be 
void." 

[7]  The  language  used  in  tbe  instant  case 
ia  a  specific  unmistakable  provision  that,  if 
any  separate  part  or  article  of  the  property 
Insured  shall  be  mortgaged,  the  entire  policy 
shall  become  void.  It  will  be  seen  that  the 
words  here  used  are  much  stronger  than  the 
language  used  in  the  Sullivan  Case.  The 
words  here  used  cannot  possibly  be  construed 
to  make  this  a  divisible  policy.  Tbe  writer 
hereof  inclines  to  such  a  liberal  construc- 
tlon  of  Insurance  contracts  In  favor  of  the 
assured  as,  if  possible,  to  avoid  a  forfeiture; 
yet,  where  parties  have  deliberately  entered 
Into  a  contract,  with  such  full  knowledge  of 
Its  contents  as  the  law  imputes,  that  alone 
must  be  looked  to  as  furnishing  the  measure 
of  their  rights  and  obligations.  They  must 
stand  or  fall  by  the  plain  meaning  of  tbe 
words  employed.  Courts  cannot  and  would 
not  undertake  by  construction  to  compel  in- 
surance companies  to  pay  losses  which  they 
never  assumed.  The  contention  of  plaintiffs 
that  the  parties  did  not  have  In  contempla- 
tion the  forfeiture  of  the  policy  upon  the 
conditions  named  In  the  policy  is  fully  an- 
swered by  the  statement  that  the  law  de- 
clares tliat  they  had  in  contemplation  the 
clear,  plain,  and  unmistakable  meaning  of 
the  words  used. 

The  further  contention  that  the  property 
belonged  to  the  estate  and  was  not  liable 
or  subject  to  tlie  mortgage  referred  to.  Is 
not  tenable,  for  tbe  reason  that  the  mort- 
gagors, being  the  heirs  of  the  deceased  owner 
of  the  property,  as  such,  were  competent  to 
mortgage  whatever  Interest  they  may  have 
had  In  said  property,  be  that  great  or  small. 
After  a  full  consideration  of  the  entire  case, 
we  are  forced  to  the  conclusion  that  the 
trial  court  committed  no  error  In  sustaining 
the  demurrer  to  the  petition,  and  the  case 
should  be  affirmed. 

PBR  CUBIAM.  Adopted  in  whole. 
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(4S  Okl.  413) 

CBEEK  REALTY  CO.  t.  OITT  OV  MUS- 
KOGEE et  al. 

SHAW  f.  SAMa 

(Nos.  5S00,  B601.) 

(Supreme  Coart  of  Oklahoma.   Nov.  23,  1910.) 

(Syllabna  by  the  Cota-tJ 

X.  Appkal  and  Ebrob  ^=3601— Ca8B->Cadk— 
FiLina  OF  Gebtified  Copt— Rioht. 

A  proceeding  in  error  filed  in  this  court, 
wherein  it  is  sought  to  review  a  judgmeot  of  a 
lower  court  rendered  since  the  adoption  of  the 
Revised  Laws  1910,  on  Ma;  16,  1913,  prosecut- 
ed bj  case-made,  and  not  bjr  a  tranacript  ot 
the  record,  can  only  be  brought  by  filing  with  the 
petition  in  error  the  original  caae-maae  filed  in 
the  court  below,  and  not  by  a  certified  copy 
thereof,  as  was  formerly  permisstble  under  sec- 
tion 6074,  Comp.  Laws  1909. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  H  2651-2653 ;  Dec.  Dig.  «=» 
601.] 

2.  Appkal  ard  Ebbob  «s3627— PBBsain-ATion 
roB  Rivaw— Filing  or  OBiaisAx.  Casb- 

MADB— DiSUISBAL. 

As  provided  in  section  6240,  Rev.  Laws 
1910,  "in  bU  actions  hereafter  institnted  by  peti- 
tion in  error  in  the  Supreme  .*  *  *  Court, 
the  plaintiff  in  error  shall  attach  to  and  file 
with  the  petition  in  error  the  original  case- 
made,  filed  in  the  court  below,  or  a  certified 
transcript  of  the  record  of  said  coort."  Where 
this  is  not  done  within  the  time  fixed  by  statute, 
thia  court  is  without  jurisdiction  to  review  the 
judgment  complained  of. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C«nt  Dig.  H  2744-2749.  S^;  Dee: 
Dig.  «»027.] 

8.  Appeal  and  Ebrob  ^=3663— Pbeskntation 
roB  Rbvibw— Case-Madk  — CoBBBcnoN  or 
Ebbob. 

A  plaintiff  in  error  who  seeks  the  reversal 
of  a  Judgment  rendered  since  the  going  into  ef- 
fect of  tiie  Revised  Laws  of  1910,  on  May  16, 
1913,  but  who  attaches,  to  the  petition  in  error 
a  certified  copy,  instead  of  the  original  case- 
made,  as  provided  for  In  section  6240,  Rev. 
Law  1910,  cannot,  more  than  two  years  from 
the  rendition  of  such  judgment,  amend  by  sub- 
stituting In  this  court  the  original  for  the  certi- 
fied copy  of  the  case.  Nor  does  the  fact  that 
counsel  tor  defendants  in  error  have  consented 
that  the  same  may  be  done  affect  the  rule.  Ju- 
risdiction cannot  be  thus  conferred. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2816-2818;  Dea  EMg.  «=» 
653.] 

Error  from  Superior  Conrf;  Muskogee 
County;  Farrar  Xu  McCain,  Judge. 

Suits  by  tbe  Creek  Realty  Company  and 
by  John  R.  Shaw  against  the  City  Of  Mus- 
kogee, 0it7  Clerk  of  tlie  CUty  ot  Muskogee, 
and  County  Treasurer  and  Board  of  County 
Commissioners  of  Muskogee  County.  From 
an  oirder  in  each  of  said  cases  snstMnlng  a 
demurrer  to  tbe  first,  second,  and  fourth 
paragraphs  of  plaintlflV  petftlcm,  plalntUTs 
bring  error.  Dismissed. 

Charles  A.  Cook,  of  Muskogee,  for  plain- 
tiCfa  In  error.  S.  V.  O'Hare,  James  O.  Davis, 
and  W.  E.  Disney,  all  of  Muskogee,  for  de- 
fendants in  error.  W.  L.  Cu&nlngbam,  of 
Arkansas  Ci^,  Kan.,  amicus  curife. 


SHARP,  T.  On  the  lOth  day  of  April,  . 
1913,  plaintiffs  Instituted  tbelr  separate  sulti 
Ic  the  superior  cburt  of  Muskogee  county 
to  enjoin  lery  and  collection  ot  taxes 
upon  property  within  street  ImproTemott 
district  No.  129  of  the  city  of  Muskogee, 
which  taxes  were,  at  the  time  of  tbe  Insti- 
tution of  plaintiffs'  suits,  about  to  be  leried 
and  collected  to  pay  for  said  street  improve- 
ment. Plaintiffs'  peUtlons  each  set  forth 
five  separate  causes  of  action.  In  each  case 
separate  demurrers  thereto  were  filed  by  tbe 
defendants,  the  county  treasurer,  and  board 
of  county  commissioners,  and  by  the  dty  ot 
Muskogee  and  tbe  clerk  thereof.  Hearing 
being  bad  on  July  IStb  following;  the  de- 
murrers to  tbe  first,  secbnd,  and  fourth  caus- 
es of  action  set  forth  In  each  of  tbe  peti- 
tions were  sustained,  and  as  to  the  third  and 
fifth  causes  of  action  were  overruled.  To 
the  court's  action  in  sustaining  the  defend- 
ants' demurrers  to  the  first,  second,  and 
fourth  causes  of  action  each  of  the  plalntifCs 
excepted,  and  obtained  an  extension  of  time 
within  which  to  make  and  serve  a  case-made 
for  appeal,  service  of  which  was  accepted  by 
opposing  counsel  on  August  18,  1913.  The 
right  to  suggest  amendments  and  notice  of 
tbe  settlement  of  the  case-made  being  waiv- 
ed, the  same  was  settled  by  the  trial  judge 
on  the  day  following.  On  August  22,  1913, 
there  was  filed  In  this  court  In  eadi  ot  tbe 
cases  a  petition  in  error  Co  wblcb  was  a^■ 
tacbed  a  copy  of  the  case-made,  certified  by 
the  clerk  of  the  superior  court  of  Muskogee 
county.  While  the  appeals  are  taken  from 
orders  sustaining  a  demurrer,  they  bar* 
been  prosecuted  by  case-made  alone,  and  not 
by  a  certified  transcript  of  the  record. 

[1, 2]  Prior  to  tbe  adoption  of  the  Revised 
Laws  of  1910,  on  May  16,  1913,  in  appeals 
prosecuted  by  a  case-made,  it  was  provided 
that  a  certified  copy  of  tbe  case-made  could 
be  filed  with  tbe  petition  In  error.  Section 
4444,  Stats.  1893;  section  4741,  Wilson's  Bev. 
&  Ann.  Stat  1903 ;  section  6074,  Oomp.  Laws 
1909;  St  Louis  ft  S.  F.  R.  Co.  v.  Messenger, 
Clerk,  et  aL,  26  Okl.  590.  110  Pac.  893.  In 
the  Revised  Laws  ot  1910,  In  fbrce  on  the 
date  ot  hearing  on  tbe  demurrers,  Uie  prort 
slon  common  to  the  eariler  statutes  tlxat  a 
certified  copy  of  tbe  case-made  should  b* 
filed  with  the  petition  In  error  was  ooUtted. 
By  seetioa  S240,  Ber.  Laws  iSiXK  it  Sa  pro- 
vided: 

"In  all  actions  hereafter  instituted  by  peti- 
tion in  error  in  the  Supreme  or  other  appeUate 
court  the  plaintiff  in  error  shall  attach  to  and 
file  with  the  petition  In  error  the  original  case- 
made,  filed  Id  the  court  below,  or  a  certified 
transcript  of  the  record  of  said  courts 

This  statute  was  under  review  In  Mees* 
more  et  al.  v.  Given,  40  Okl.  369,  138  Pac 
153,  and  Oklahoma  Land  Co.  v.  Thomas,  43 
Okl.  217,  142  Pac  801;  and  in  the  former 
case  it  was  held  that  since  the  going  into 
effect  of  the  Revised  Laws  ot  1010,  on  May 
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16,  1913,  only  the  original  case-made  may  be 
attached  to  the  petition  in  error.  The  jndg- 
ments  from  which  the  appeals  were  prose- 
cuted, having  been  rendered  since  the  adop- 
tion of  the  new  statute,  the  appeal  should 
and  must  be  prosecuted  under  the  law  in 
force  at  the  time.  While  the  action  of  the 
court  in  sustafning  the  defendant's  demurrer 
could  property  have  been  reviewed  on  the 
record  without  a  case-made  (Hess  t.  Harrah, 
28  Okl.  627.  lie  Pac.  790),  yet,  plaintiffs  not 
having  elected  to  bring  up  the  record  by 
transcript,  but  by  case-made,  and  having 
failed  to  comply  witii  the  requltemaita  of 
the  statute,  this  court  la  without  jurisdiction 
to  consider  the  errors  assigned. 

[3]  On  September  2,  191S.  plaintiffs  in  er- 
ror filed  In  this  court  their  motl<Hi  for  leave 
to  withdraw  the  certified  copies  of  the  case- 
made,  and  In  lieu  thereof  file  with  the  peti- 
tion in  error  the  original  case-made  In  each 
of  said  cases.  This  request,  being,  made 
more  than  six  monUis  attee  the  rendition  «£ 
the  final  judgment  In  the  trial  court,  must  be 
denied.  Hie  amendment  pito|)0Bed  Is  not  one 
of  form  oxHjt  but  of  substance.  WiUiont  It 
there  Is  no  case-made  to  amend.  'She  pro- 
posed amendment  or  substitution  of  the-oric- 
inal  case-made  is  not  an  amendmmt  of  a  de> 
fectlve  case-made,  or  the  supplying  of  an 
omission,  but,  in  effect  at  leas^  the  fllii^  of 
a  new  case-made^  Gouse  r.  PhcAps,  11  Kan. 
406;  Crawford  r.  Kansas  GitT,  F.  8.  &  G. 
R.  Co.,  46  Kan.  474,  29  Pac  866;  Hall  v. 
Houpt,  6  Kan.  Apik  931^  SI  Pae  918;  i  Van 
hom  T.  Yantaom,  74  Kan.  881,  88  Pae  62. 
It  proposed  an  amendmoit  in  order  to  amfer 
jurisdiction.  Tbis  cannot  be  done,  as  was 
h^  In  Gripton  t.  Joaea  et  al.  (Kan.  App.y 
S3  Pac;  789.  where  it  was  said: 

"Amendments  for  the  purpose  of  ihowing  that 
the  court  has  juriBdiction  are  permissible,  bat 
amendmeats  for  the  purpose  of  conferring  jn- 
risdictioti  are  not  permiBinble." 

Nor  can  the  stlpulatfon  signed  by  counsel 
for  defendants  in  error,  attached  to  plain- 
tiffs* motion,  that  the  appeals  prosecuted  In 
the  cases  under  consideration  be  consolidat- 
ed with  the  appeal  In  case  E.  C.  Alley, 
Plaintiff  in  Error,  v.  City  of  Muskogee  et 
al..  Defendants  In  Error  (No.  6502),  156  Pac 
315,  and  that  counsel  for  i^alntiffs  In  error 
be  given  permission  to  withdraw  the  certi- 
fled  copies  of  the  case-made  In  said  first- 
mmtloned  causes,  and  attach  to  the  petitions 
In  error  the  original  cases,  on  file,  it  is  said, 
in  the  office  of  the  clerk  of  the  superior  court 
of  Musk'ogee  county,  afford  plaintiffs  in  er- 
ror any  relief.  Counsel  cannot  by  stipula- 
tion of  the  character  and  date  involved  con- 
fer Jurisdiction  on  this  court '  to  entertain 
and  determine  the  appeals.  K.  c.  M.  &  O. 
Hy.  Co.  V.  Williams,  33  Okl.  202,  124  Pac. 
63 ;  Gwinnup  v.  Orifflns  et  al.,  34  Okl.  117, 


iRmortod  In  tall  In  the  Pacific  Reporter;  re- 
ported aa  a  memorandum  declilon  irltnout  opinion 
In  tba  Kaiuaa  Reports. 


124  Pac  1091;  American  National  Bank  of 
McAlester  et  al.  v.  Mergenthaler  et  al.,  31 
Okl.  633,  122  Pac.  607;  Mlddleton  et  al.  v. 
Escoe  et  al.,  35  Okl.  &16,  130  Pac.  905;  Rob- 
erts et  al.  V.  Seals.  43  Okl.  467,  143  Pac  199. 

The  motions  of  plaintiffs  In  error  are 
therefore  d^ed,  and  the  proceedings  la  ^ 
ror  dismissed. 

(M  Okl.  81) 

MURRAT  et  al  v.  SPEED  et  aL    (No.  6442.) 
(Supreme  Court  of  Oklahoma.   Nov.  16,  1915. 
Behearlng  Denied  Dec.  14,  lftL6J 

(SyOabuM  hp  the  OowrtJ 

1.  EQurrr  «=»39  —  Jubudictioh  —  Soopb  of 

Rklief. 

Where  a  court  of  equity  has  obtained  ju- 
risdiction of  the  controversy  for  any  purpose, 
it  will  retain  jurisdiction  for  the  purpose  of  ad- 
miniatering  complete  relief,  and  it  ma^  for  this 
end  determine  purely  legal  rights  which  other- 
wise  would  be  beyond  its  anuority. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  104.-114 ;  Dec  Dig.  «=>39.1 

2.  ExoHAHOE  or  Pbopkbtt  «S»8  —  FUUD  — 
Damaoxs  Bscovkrablb. 

Where  the  plaintiff  and  defendant  agreed 
on  an  exchange  of  plaintiff's  farm  for  certain 
town  lots,  which  the  parties  examined,  and  the 
agreement  was  that  the  form  should  be  exchang- 
ed for  spedfic  lots,  examined  by  the  parties, 
but  by  a  mistake  the  deed  was  made  for  lots  is 
another  block,  of  less  value  than  those  agreed  on. 
and  before  the  mistake  was  discovered  the  de- 
fendant had  sold  the  farm  to  a  bona  fide  pur- 
chaser, for  value  and  without  notice,  heU,  in  an 
action  to  rescind  the  contract  on  the  sround  of 
fraud,  that  the  plaintiff  might  recover,  aa  dam- 
ages, the  difference  between  the  value  of  the 
lots  agreed  on,  and  those  actually  conveyed. 

[Ed.  Note.— f'or  other  cases,  see  Exchanire  of 
Property.  Cent  Dig.  H  14-18;  Dec  Dig.  *»8.] 

3.  Appeal  and  Ebbob  «»1011— Pbxjttdioiax. 
Baaoft— Amenduent  to  PBTinoir. 

Where  it  reasonably  appears  that  a  refusal 
to  allow  an  amendment  to  the  petition  to  be 
filed,  so  as  to  conform  the  sUegations  to  the 
proin,  was  refused  owing  to  an  errooeoos  find- 
ing of  fact  by  the  trial  court,  and  where  It  also 
appears  that  such  amendment  would  be  proper 
in  furtherance  of  justice,  an  order  refudng  to 
allow  such  amendment  to  be  filed  is  prejudicial 
error. 

-  [VA.  Note.~-For  other  caseft  see  Appeal  and 
Error.  Cent.  Dig.  ||  4106-4109;  Z>ea  Dig,  «s» 

XOdkXe] 

OanmlBaloners*  Oidnion,  Dlviatcm  No.  2. 

Error  to  District  Court,  Beckham  County ; 
G.  A.  Brown,  Judge. 

Action  by  J.  B.  Mnrtay  and  anoOier 
against  H.  K.  Speed  and  another.  Judgment 
for  defendants,  and  plaintiff^  bring  error. 
Reversed  and  remanded  for  new  trial. 

The  petition  alleged.  In  substance:  That 
on  January  21,  1900,  the  plaintiffs  In  error 
were  the  owners  of  certain  real  estate  In 
Beckham  county,  describhig  it,  and  that  the 
defendant  in  error  Speed  was  the  owner  of 
lots  30  to  44,  inclusive,  In  block  1,  Alta  Vista 
addition  to  Oklahoma  CTlty,  and  that  he  de- 
sired to  exchange  these  lots  for  the  land  in 
Beckham  -county  b^onglng  to  the  plaintifts 
in  error.   That  after  dlscnssliig  the  trade. 
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plaintiffs  in  error  came  to  Oklahoma  City 
with  Speed  for  the  purpose  of  ascertaining 
on  what  terms  the  exchange  could  be  ef- 
fected, and  that  on  arriving  In  Oklahoma, 
Instead  of  showing  the  plaintiff  the  lota 
above  set  out,  he  showed  them  other  lots  in 
tdock  2  In  said  addition,  and  falsely  and 
fraudulently,-  and  with  intent  to  deceive 
them,  represented  that  the  lots  he  was  show- 
ing them  were  the  ones  he  propo&ed  to  ex- 
change for  the  land  of  plaintiffs  In  error. 
That  plaintiffs  in  error,  believing  the  lots 
shown  them  by  Speed,  and  relying  on  his 
statement  to  that  effect,  agreed  to  the  ex- 
change, and  about  January  21,  1909,  execut- 
ed a  deed  to  Speed  for  their  land,  and  Speed 
executed  to  them  a  deed  for  certain  lots  In 
block  1  of  the  same  addition.  That  plain- 
tiffs did  not  know,  and  bad  no  means  of 
knowing,  that  the  deed  given  them  by  Speed 
did  not  convey  the  lots  they  bad  inspected, 
until  after  Speed  had  sold  the  Beckham 
county  land.  That  the  lots  in  Oklahoma 
City  they  inspected,  and  for  which  they  in- 
tended to  exchange  their  land,  were  valu- 
able, but  that  the  land  actually  conveyed  by 
Speed  was  valueless.  The  petitioners  also  al- 
lied that  Harvey  purchased  the  land  from 
Speed  with  notice,  tendered  a  deed  for  the 
lots  conveyed,  and  prayed  for  a  cancellation 
of  the  deed  to  Speed,  and,  in  the  alternative, 
that  they  recover  damages  In  the  sum  of 
¥1,500.  The  answer  was  a  general  denial. 

The  evidence  tends  to  show:  That  the 
plaintiffs  live  in  Beckham  county,  and  knew 
nothing  of  the  location  of  the  lots  and  blocks 
In  Oklahoma  City,  and  that  the  defradant 
Speed  also  lived  in  Beckham  county,  and, 
although  he  owned  an  interest  in  this  land, 
he  had  never  visited  it  until  he  oune  to 
Oklahoma  City  with  the  plaintiffs,  and  tbat 
he  did  not  know  where  tlie  lots  and  blocks 
were  located.  That  on  arrival  in  OUahoma 
City,  the  parties  w^it'to  the  office  of  one 
J.  W.  TeaiiUt  wlio  was  a  real  estate  agent 
and  who  bad  fbrmerly  owned  this  land,  and 
bad  caused  it  to  be  platted  and  had  a  plat 
thereof  in  his  offlc^  sbtiwing  tbe  lots  and 
blocks  on  tills  land*  wlilch  the  parties  con- 
sulted. After  reaching  tlie  land,  both  par* 
ties,  being  Ignorant  of  tbe  locaUon  of  the 
lots  and  blocks,  looked  at  certain  lots  in 
block  2,  wbich  were  level,  good  Iv/ti^  and  of 
considerable  value.  Tbat  Uiey  never  examin- 
ed tlie  lots  In  Hock  1,  afterwards  conv^ed 
to  tliem  by  Speed,  and  Speed  offered  to  ex- 
change the  lots  they  inspected  in  block  2 
for  th^r  Beckham  coun^  land ;  tbat  Is,  ir- 
respective of  lot  and  block  numbers.  Speed 
offered  to  trade  the  land  tbey  looked  at  for 
tlieir  land,  neither  party  baving  reference 
to  tbe  lots  afterwards  deeded  to  the  plaintiffs 
in  error.  While  the  lots  at  which  the  par- 
ties looked  were  level  and  of  considerable 
value,  those  afterwards  deeded  were  inters 
sected  by  a  ravine  some  12  feet  deep,  and 
were  of  mwHi  less  valuer  and  tbe  ravine  also 


extended  into  the  street  in  front  of  these 
lots.  For  the  purposes  of  the  exchange,  tbe 
plaintiffs*  farm  was  valued  at  $2,500,  and  the 
lots  that  both  parties  Intended  to  convey 
them  in  block  2  were  valued  at  (1,420.  A 
short  time  after  the  lots  were  Inspected,  tbe 
exchange  was  made ;  tbe  plaintiffs  conveying 
their  land  to  Speed,  and  Be  conveying  to 
them  tbe  lots  in  the  ravine,  and  not  the  lots 
which  tbe  parties  had  Inspected.  At  the 
time  the  parties  Inspected  these  lots.  Speed 
did  not  know  tbe  number  of  the  lots  and 
blocks;  but  there  Is  no  evidence  tbat  before 
making  tbe  deed  he  took  any  steps  to  ascer- 
tain whether  the  land  be  was  ronveylng  was 
the  land  tbe  parties  had  agreed  on.  T>mre 
was  no  evidence  that  Harvey  was  not  an 
Innocent  purchaser  for  value  and  without 
notice.  After  Judgment  the  plaintiffs  moved 
for  leave  to  amend  the  petition  so  as  to  con- 
form to  tbe  evidence,  whldi  was  reused 
and  exception  saved. 

There  was  a  Judgment  for  the  defendants, 
and  tbe  plaintiffs  bring  the  case  to  this  court 
petition  in  error  and  case-madft 

McAdams  &  Haskell,  of  Oklahoma  City, 
Hendrix  ft  Tracy,  of  Sayre,  and  John  B. 
Harrison,  of  Oklahoma  City,  for  ptalntUb 
in  error.  D.  B.  Madden,  of  Walters,  and 
T.  B.  yrtae,  €£  Sayre^  for  defendants  in 
error. 


DEVERBUX,  O.  (after  stating  the  focts 
as  above).  (1. 2]  This  being  a  case  of  equi- 
table cog^tizanoe,  this  court  has  Jurisdiction 
to  examine  the  evidence  and  reviW  the  find- 
ing of  fact  of  the  trial  Judge  (Scbock  v. 
Fish.  144  Pac.  684;  Wlmberly  v.  Wlnstock, 
149  Pac.  238,  nether  as  yet  offldalty  report- 
ed), and  in  tbe  statement  at  the  case  we  have 
set  out  tbe  fiU!ts  as  shown  by  a  pK(>onder- 
ance  of  the  evidence.  The  court  below  made 
voluminous  findings  of  fact,  and  one  e^e- 
dally,  that  the  ^legation  of  mutual  mistalu 
was  disproved  by  the  evidence,  we  disafBnn, 
as  tills  fact  seems  to  be  proved  beyond  a 
doubt.  The  trial  court  gave  too  much  wei^t 
to  the  numtiers  of  the  lots  and  blocks,  and 
lost  sight  of  tlie  fact  that  the  parties  examin- 
ed tbe  Idoitical  luid,  and  the  exdiange  was 
made  for  the  q;>eclflc  land  examined,  with- 
out r^rd  to  its  lot  or  block  description. 
The  argument  of  tlie  defendants  In  error  Is 
not  predicated  on  tiie  fact  that  there  was 
no  mistake;  but  th^  contend  tliat  where 
both  parties  have  equal  meana  of  informa- 
tion, and  ad:  in  good  faith,  equity  will  not 
relieve  against  a  mistake,  and  to  support  this 
pn^KKltlon  they  dto  numerous  cases,  among 
them  Grymes  v.  Sanders,  03  U.  S.  56.  23 
L.  Ed.  798,  which  holds: 

"Mistake,  to  be  available  In  equity,  must  not 
have  arisen  from  negligence  where  the  means  of 
knowledge  were  easily  accessible.  The  party 
complalDing  most  have  ezerdaed  at  least  tbe 
degree  of  diugeDce  'which  msy  fairly  bs  eziieetad 
txom  a  reasonable  person.'  ** 
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But  the  facts  in  that  case  are  so  dissimilar 
to  the  case  at  bar  that  it  cannot  be  considez^ 
ed  as  an  authority,  for  the  court  say: 

"The  subBequent  conduct  of  the  appelleea 
•hon-s  that  the  mistake  had  no  efFect  upon  their 
minds  for  a  considerable  period  after  its  discov 
ery,  and  then  it  seems  to  have  been  rather  a 
pretext  than  a  caose." 

And  again: 

"When  a  party  desires  to  rescind  apon  the 
cround  of  fraud  or  mistake,  be  must,  upon  the 
discovery  of  the  facts,  at  once  announce  his  pur- 
pose and  adhere  to  it  If  he  be  silent,  and  con- 
tinue to  treat  the  property  as  his  own,  he  will 
be  held  to  have  waived  the  objection,  and  will 
be  conelusivelj  bound  by  the  contract^as  if  the 
mistake  or  fraud  Had  not  occurred.  He  is  not 
permitted  to  play  fast  and  loose." 

It  la  plain  that  the  facts  of  that  case  are 
so  difCerent  frcnn  those  of  the  case  at  bar 
that  the  decision  has  no  application. 

The  case  of  Dunham  r.  Smith,  IS  OkL  283, 
81  Pac  427,  is  in  Its  facts  rery  similar  to 
the  case  at  bar.  In  that  case  the  def^idant 
In  error,  Smith,  brought  a  suit  to  recover 
damages  from  Dunham  for  having  falsely 
and  fraudulently  shown  her  certain  lots  in 
block  28,  Maywood  addition,  Oklahoma  City, 
as  being  lota  which  they  had  for  sale  as 
'agents. of  one  Healy,  and  they  fraadulenUy 
Induced  her  to  accept  a  deed  to  lots  in 
block  24  of  the  same  addition;  she  believing 
that  the  deeds  described  the  lota  which  had 
been  shown  her.  The  answer  admitted  that 
the  wrong  lots  were  shown  her,  and  that 
the  deeds  covered  other  and  diCterent  lots, 
but  alleged  that  they  acted  in  good  faith  in 
showing  the  lots  in  block  28,  land  that  they 
believed  at  the  time  tliat  audi  lots  were  the 
lots  belonging  to  Healy,  which  th^  bad  tor 
sale.  The  court  say: 

"The  only  proposition  ai^ed  for  a  reversal  of 
this  case  by  plaintiffs  in  error  is  that  a  person 
cannot  sue  for  damaB»  by  fraud,  and  recover  by 
proving  a  mistake.  vCe  do  not  think  this  state- 
ment is  literally  true.  As  to  whether  a  mistake 
constitutes  a  fraud  or  not  depends  entirely  on 
the  surrounding  drcnmstances.  If  the  mistake 
is  one  which  the  party  making  it,  from  his 
knowledge  of  the  facts,  or  from  his  position  and 
opportunity  of  ascertaining  the  tacts,  could 
readily  have  discovered  before  making  it,  and 
be  acted  without  due  r«iArd  for  the  rights  of 
tb»  other  party,  and  without  proper  caution  to 
ascertain  the  truth  of  the  statements  made  by 
him,  and  the  other  party  relied  upon  these  state* 
ments  and  was  thereby  damaged,  we  do  not  think 
that  the  law  would  excuse  such  a  false  repre- 
sentation on  the  ground  that  it  was  a  mistake. 
Kow  the  evidence  discloses  in  this  case  that  the 
plaintiffs  in  error  were  In  the  real  estate  busi- 
ness, and  were  presumed  to  know  and  under- 
stand the  character  of  the  business  they  were 
engaged  in.  *  *  *  The  plaintiff  had  a  right 
to  presume  that  they  knew  the  exact  location 
of  uie  lots  they  were  selling.  The  plaintiff  not 
being  in  the  same  business,  the  same  presump- 
tion would  not  apply  to  her  as  to  her  knowledge 
on  the  subject" 

In  the  case  at  bar  the  defendant  owned 
these  lots,  and  the  plat  In  Teams'  office  show- 
ed the  lots  and  blocks.  Admitting  that  he 
did  not  know  the  land  by  lots  and  blocks 
when  he  showed  the  plaintiff  In  error  the  lots 
which  be  Intended  to  exchange  for  their 
farm,  common  fairness  required  that  before 


executing  the  deed  be  should -examine  the 
plat  and  ascertfdn  If  the  lota  tta^  had  select' 
ed  were  the  lota  he  deeded.  The  defendant!, 
as  In  the  Dunham  Case,  supra,  knew  nothing 
in  xegard  to  this  land;  they  r^ed  entirely 
on  tbe  good  faith  of  Speed  to  cwvey  than 
the  land  which  was  epedflcally  selected. 

Bev.  L.  1910,  I  9M,  provides  that  "con- 
structive fraud"  consists  In  any  brea<di  of 
duty  which,  without  an  aetnally  fraudulent 
intent,  gains  an  advantage  to  the  person  In 
Qinlt,  or  any  <me  claiming  under  him,  by 
misleading  another  to  hie  prejudice.  Orant- 
Ing  that  Speed  did  not  actually  Intend  to 
defnmd  the  plaintiff  yet  Us  omtduct  comes 
within  this  deflnltlcm.  Hie  fact  of  the  nnm- 
bers  ot  the  lots  and  Uock  In  this  case  was  a 
matter  within  bis  knowledge  ot  which  by 
the  exercise  ot  ordinary  diligence  be  ahonld 
have  ascertained  before  ^"""g  the  deed. 
Instead  of  doing  so,  he  makes  a  deed  for  lots 
worth  very  much  less  than  ttune  selected, 
and  now  refiises  In  any  way  to  correct  the 
mistake,  and  Inststa  that  he  la  entlUed  to 
keep  the  land  ot  the  plaintiffs  In  error  in 
exchange  for  lots  which  they  never  agreed  to 
exchange,  and  which  are  of  very  much  leas 
value  than  the  land  th^  owned,  and  of  the 
lota  they  examined.  The  case  of  Dunham  v. 
Smith,  supra,  la  wholly  In  point  and  governs 
this  case. 

There  can  be  no  questtrai  in  this  case  that 
although  the  main  relief  prayed  for,  the 
cancellatitni  of  the  deeds  and  the  restoration 
of  the  parties  In  statn  quo,  has  been  de< 
feated,  yet  the  plaintiff  Is  entitled  to  recover 
damages. 

In  Cook  r.  Warner,  41  Okl.  7S1,  140  Pac. 

424,  it  is  held: 

"A  court  of  equity  which  has  obtained  Jurisdic- 
tion of  the  controversy  on  any  ground  or  for  any 
purpose  will  retain  such  jurisdiction  for  the  pur> 
I>OBe  of  administering  complete  relief  and  dmng 
entire  justice  with  respect  to  the  subJe<^4Datteri 
and  to  avoid  mnltipliaty  of  suits." 

In  Woodbury  v.  Marblehead  Water  Oa, 
14S  Mass.  600,  15  N.  B.  282,  the  action  was 
to  restrain  the  water  company  from  main- 
taining its  pipes  on  plalntUTs  land.  It  ap- 
peared that  the  original  description  of  the 
land  was  not  anffldently  accurate  for  iden- 
tlfteatton,  and  after  the  bill  was  filed  the 
company  made  a  new  taking  and  filed  a  fnll 
and  complete  description  of  the  land,  with 
the  exception  of  the  names  of  the  owners. 
Mr.  Justice  Holmes,  speaking  for  the  court, 
held  that  the  Injunction  could  not  be  grant- 
ed, but  that  the  bill  might  be  retained  for 
the  assessmrat  of  damages  with  reference  to 
the  injury  before  the  lawful  taking.  And 
see,  deciding  the  same  Question,  Salton  Sea 
Chses,  172  Fed.  702,  07  a  0.  A.  214. 

In  Gamp  t.  Boyd,  229  U.  S.  530,  88  Sup. 
Ct  785,  67  Lw  Ed.  1817,  It  is  held: 

"A  court  of  equity  ought  to  do  justice  com- 
pletely and  not  by  halves.  As  a  court  of  equity 
should  prevent  multiplicity  of  suits,  it  may,  to 
this  end,  if  obliged  to  take  cognizance  of  a  suit 
for  any  purpose,  retain  it  for  «U  purposes,  even 
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though  this  requires  it  to  deteriniDe  purely  legal 
rights  that  are  otherwise  beyond  its  authority." 

[S]  The  record  leaves  it  In  doubt  whether 
leave  was  ever  granted  to  file  an  amend- 
ment to  the  amended  petitions  so  as  to  make 
the  allegations  thereof  conform  to  the  proof. 
At  one  part  of  the  record  it  appears  "there- 
after, to  wit,  on  the  7th  day  of  February, 
1913,  the  plaintift  by  leave  of  coart  granted 
to  amend  the  petition  to  conform  to  the 
facts,  filed  their  amendment  to  the  petition," 
and  the  amendment  follows  this  recital. 
However,  after  final  Jodgment,  an  applica- 
tion was  filed  asking  permission  to  file  snch 
an  amendment,  which  was  refused.  It  Is 
probable  that  the  last  order  was  made  on 
the  erroneous  finding  of  fact  t&at  no  mistake 
had  been  made.  However  this  may  be,  un- 
der the  facts  of  this  case,  leave  should  have 
been  granted  the  plaintifT  to  amend  their  i>e- 
tltion  so  as  to  conform  to  the  erideace.  Rev. 
L.  1910,  S  4790:  Ball  T.  Rankin,  23  Okl.  801. 
101  Pac.  1105;  Z.  J.  Fort  Produce  Co.  v. 
Southwestern  Grain  &  Produce  Co.,  26  OkL 
13,  108  Pac.  386;  and  Robinson  v.  Stiner,  26 
Okl.  272,  109  Pac.  288. 

We  therefore  recommoid  that  the  Jndg- 
ment  be  reversed,  and  the  cause  rananded 
for  a  new  trial. 

PER  CURIAM.   Adopted  in  whole. 

(63  Okl.  72)  —«= 
HATHAWAY  et  aL      HOFFBIAN  et  at* 
(No.  6070 

(Supreme  Court  of  Oklahoma.   Nov.  9,  1916.) 

(Syllabm  hf  the  Court.) 

1.  Guardian  and  Wabd  «=»17  —  Appoint- 
ment—Collatkbal  ATTAOS. 

Where,  in  an  actitm  of  ejectment  Joined 
with  one  to  dear  title,  plaintiffs,  in  order  to 
prove  title  in  themselves,  assailed  the  validity 
of  the  record  of  the  couot;  court  appointlDK 
for  them  a  guardiao,  who,  as  such,  pursuant  to 
an  order  of  the  cour^  had  subsequeDtly  soM 
and  conveyed  the  land  m  controversy  to  defend- 
ent's  grantee,  held,  that  such  was  a  collateral 
attack,  and  that  the  record,  being  one  of  a 
court  of  general  juriadictiou  as  to  probate  mat- 
ters, coiud  not  be  impeached  by  evidence  ali- 
nnde. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  SS  66-70;  Dec.  Dig.  «=»17.1 

2.  Tbial  <8=>1  78— Direction  ot  Vebdict— In- 
competent Evidence. 

Where,  assailing  the  record  of  a  county 
court,  plaintiff  introduced  parol  evidence  ali- 
unde, over  objection,  that  the  minors  for  whom 
a  guardian  had  been  appointed  by  the  court 
resided  at  the  time  of  the  appointment  in  a 
county  other  than  the  county  in  which  the  ap- 
pointment was  made,  held,  that  the  court  did 
right,  in  directing  a  verdict  for  the  defendant, 
to  lay  that  evidence  out  of  the  case  and  in  ef- 
fect hold  that  such  was  incompetent  and  without 
probative  force  to  impeach  the  validity  of  the 
record, 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent. 
Dig.  S§  401-403 ;  Dec  Dig.  ®=»17a] 

8.  OUABDIAN  AND  WaBD  «=3l7  —  APPOINT- 
UEKT  or  GDABDIAN  — JUBISDIOnOH  — Pbb- 
SUMPTION. 

The  appointment  of  a  guardian  for  minors 

by  a  county  court  imports  jurisdiction  in  the 


court  so  to  do,  end  it  will  he  inferred  from  the 
fact  that  such  an  appointment  was  made  that 
all  the  facts  necessary  to  vest  the  court  with  ju- 
riadictiou to  make  the  appointment  had  been 
foiud  to  exist  before  the  same  was  made. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward.  Cent.  Dig.  {{  66-70 ;  Dec  Dig.  ^17.] 

4.  GUABDIAH  AND  WaBD  ^9l7  —  APPoAfT- 
HBNT  OF  GuABDIAN— VAUDITT  Of  ACII^ 

COLLATEBAL  ATTACK. 

Where  the  records  of  the  county  court 
disclose  that  letters  of  guardianship  were  issued 
and  duly  recorded,  that  the  guardian  gave  bond, 
duly  qualified,  and  entered  upon  the  discbarge 
of  his  duties  as  such,  as  required  by  law,  the 
guardian's  acts  will  be  held  valid,  when  collat- 
erally attacked,  although  t^e  record  may  fail 
to  disclose  any  other  evidence  of  his  appoint- 
ment. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  §(  66-70;  Dec  Dig.  ^17.] 

Error  from  District  Court,  Coal  County; 
Robert  M.  Rainey,  Judge. 

Action  by  Ira  Hathaway  and  others  against 
John  W.  HofTman  and  ottiers.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

C.  M.  nireadgill  and  Geo.  A.  Fooshee,  both 
of  Coalgate,  for  plalntlfrs  In  error.  B.  B. 
Jones,  of  Muskogee,  Arthur  Miller,  of  Kan-, 
sas  City,  Mo.,  and  J.  Q.  Ralls,  of  Atoka,  tor 
defendants  In  error.  J.  R.  Cottingham  and 
8.  W.  Hayes,  both  of  Oklahoma  City,  and 
C  M.  Oakes,  of  Ottowa,  Kan.,  amlcl  curlw. 

TURNER,  J,  On  February  17,  1912,  to 
the  district  court  of  Coal  county,  Ira,  Owen, 
Earl,  and  ElUs  Hathaway,  minors,  by  their 
guardian,  Mary  E.  Hathaway,  plaintiffs  In 
error,  sued  J.  W.  HotCman,  and  the  remain- 
ing defendants  in  error,  to  ejectment  for  a 
two-thirds  undivided  Interest  In  a  certain  90- 
acre  tract  of  land  (describtog  it),  a  part  of 
the  townslte  of  (31aiita  to  said  county.  In 
the  petition,  among  other  things,  they  allege 
pursuant  to  act  approved  January  25,  1911 
(Sess.  Laws  1911,  c.  10,  p.  25),  that  the  land 
belongs  to  said  mtoors;  tbat  defendants  are 
to  possession  and  claim  an  adverse  interest 
thereto  to  virtue  of  a  sale  and  conveyance 
thereof  1^  am  Taubner  as  guardian  to  one 
Lowerre,  from  whom  tliey  deralgn  title ;  that 
said  sale  was  made  by  said  Taubner  purport- 
tog  to  act  under  appointment  as  guardian  of 
said  minors  and  an  order  of  sale  ot  the  coun- 
ty court  of  Atoka  county,  whldi  said  aiq>olnt- 
ment  they  all^e  was  void  because,  they  say, 
at  the  time  It  was  made  th^  were  residents 
of  Coal  county,  and  bmce  the  court  was 
without  Jurisdiction  to  make  it  and  order  a 
sale  of  the  pTopert7>  and  pray  that  they  be 
repossessed  and  their  title  to  the  land  be 
cleared.  There  was  no.  fraud  charged.  As 
exl^lts  to  their  petition  they  file  the  TecorO. 
and  proceedings  of  the  county  court  which 
they  assail.  After  demurrer  to  the  petition 
filed  and  overruled  def«idant8  answered,  to 
eftect  a  general  denial,  and  for  a  defense 
set  up  and  rely  upon  the  records  and  pro- 
ceedings assailed,  and  upon  the  Jurladlcti<ai 


>For  ottMT  CUM  SM  same  topie  mod  KEY-NUUBBB  In  all  Key-Numtwred  Dlswto  and  Iad«n> 
•Rebearing  denied  December  7,  I81S.  Furtber  rebearing  denied  February  1,  UU. 
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of  the  county  court  of  Atoka  county  to  make 
the  appointment  and  order  the  aal^  of  the 
land,  which  they  admit  was  purchased  by 
Lowerre,  and  that  they  deralgned  their  title 
as  stated  In  the  petition.  After  issue  Joined 
by  reply  there  was  trial  to  a  Jury,  and  at  the 
close  of  the  evidence  a  directed  verdict  for 
defendants,  and  plalntUts  bring  the  case 
here. 

[1,2]  Among  other  assignments  plaintiffs 
say  the  court  erred  in  thus  directing  the  ver- 
dict. On  this  point  the  record  discloses  that, 
assailing  the  record  and  proceedings  of  the 
coonty  court  Introduced  In  evidence  and 
which  fails  to  disclose  the  residence  of  the 
minors  at  the  time  the  appointment  com- 
plained of  was'  made,  plalnUffs,  over  objets 
tlon.  Introduced  evidence' reasonably  tending 
to  prove  that  In  August,  1908,  Ehde  Hath- 
away died  in  Atoka  county,  leaving  him  sur^ 
vlvlng  his  children,  the  minors  in  question, 
all  under  the  age  of  14  years,  also  Mary  E. 
Hathaway,  his  widow ;  leaving  also  as  a  part 
of  his  realty  the  land  In  question  situated  In 
Coal  county ;  that  on  December  6,  1908,  said 
Mary  B.  Hathaway  married  one  Wisner  in 
that  county  and  continued  to  live  there  until 
about  January  S,  1909,  when  the  fandly,  con- 
sisting of  these  minors,  the  mother  and  Wis- 
ner, moved  from  Atoka  county  to  Goal  coun- 
ty where  they  resided  until  some  time  In 
October,  1909;  that  while  they  were  living 
in  Coal  county,  to  wit,  on  May  6>  1909,  H,  L, 
Taubner,  a  resident  of  Atoka  county,  on  peti- 
tion filed  in  the  county  court  of  that  county, 
was  appointed  their  guardian,  and  there- 
after, acting  imder  orders  of  that  court,  as 
the  guardian  of  said  minors,  sold  and  con- 
Te^ed  the  land  In  controversy  to  one  Lo- 
werre, from  whom  defendants  deralgned 
their  title  as  stated  In  the  petition.  The  rec- 
ord of  the  county  court  of  Atoka  county  be- 
ing silent  as  to  the  factum  of  the  residence 
of  the  minors  at  the  time  said  appointment 
was  made,  and  the  court  being  one  of  general 
Jurisdiction  as  to  matters  probate,  the  trial 
court  did  right  In  passing  on  the  motion  to 
direct  a  verdict,  to  lay  out  of  the  case  said 
evidence  as  to  the  residence  of  the  minors 
at  the  time  the  ai^lntment  was  made  and 
hold,  as  he  did,  In  effect,  that  such  was  a 
collateral  attack  on  the  record  of  that  court, 
which,  Importing  as  It  does  absolute  verity, 
was  not  subject  to  be  impeached  by  evidence 
aliunde.  In  Clinton  Nat  Bank  v.  McKen- 
ntm,  26  Okl.  836,  110  Fac.  649,  we  said: 

"It  1b  the  duty  of  the  court  in  directing  a 
verdict  to  lay  out  of  codsideratioD  incompetent 
testimony  received  over  objectioa," 

[SI  The  record  of  the  county  court  being 
silent  as  to  the  residence  of  these  minors  at 
the  time  this  appc^tment  was  made,  it  is 
but  fair  to  presume.  In  aid  of  the  Jurlsdlc- 
tlOD  of  the  court  to  make  the  appointment, 
that  the  court  before  making  It  took  evi- 
dence, as  was  Its  duty  to  do,  and  found  the 
facts  to  be  that  their  residence  at  that  time 
was  In  Atol£a  county.  For  it  la  said  in  the 


headnote  to  Grlgnon's  Lessee  t.  Astor  aL* 
2  How.  319.  11  U  Bd.  283: 

"It  is  for  that  court  to  decide  upon  the  exist- 
ence of  the  facts  whicb  gave  jurisdiction;  and 
the  exercise  of  the  JuriudictioD  warrants  the  pre- 
sumptioD  that  the  facts  which  were  necessary 
to  be  proved  were  proved,  ^e  distinction 
examinea  between  courta  of  limited  Jurisdiction, 
where  the  record  must  show  that  Jurisdiction 
was  rightfully  ezerdsed,  and  courts  of  general 
jurisdiction,  where  the  record  being  sileut  upon 
the  subject.  It  will  be  presumed  that  jurisdiction 
existed." 

Quoting  approvingly  from  Cox  v.  Boyce, 
162  Mo.  582,  54  S.  W.  467.  75  Am.  St.  Hep. 
483,  In  Rice  v.  Tlieimer  et  al.,  146  Pae.  702, 
and  In  Baker  v.  Coreton,  ISO  Pac.  1090,  re- 
cently decided  by  this  court,  but  not  yet 
officially  reported,  we  said : 

"  *  *  *  When  application  for  the  app<^t- 
ment  of  a  curator  is  made,  the  probate  court 
is  to  satisfy  itself  if  the  minor  is  a  residoit  of 
the  county,  and  if  the  court  makes  the  appoint- 
ment, the  presumption  is  that  It  heard  the  ev- 
idence and  found  the  fact  to  Justify  its  ap- 
pointment. Unless  it  appears  on  the  face  of 
the  record  that  the  minor  is  not  a  reddent  of 
the  county,  the  proceedings  of  the  probate  court 
cannot  be  attacked  collaterally  on  that  ground." 

This  is  in  keying  with  what  this  court 
has  alwi^s  held.  In  Greer  et  aL  v.  McNeal 
et  al.,  11  bkl.  619,  69  Pac.  891.  in  the  syUa- 
bna  the  court  said: 

"It  is  not  necessary  that  in  proceedings  prop- 
erly before  the  probate  court  and  within  its 
jurisdiction,  its  judgment  shall  contain  a  recita- 
tion of  the  facts  upon  which  the  Jurisdiction 
of  the  court  depends.   A  final  judgment  of  the 

erobate  court  imports  jurisdiction,  and  it  will 
e  inferred  from  the  fact  that  such  a  judgment 
was  rendered,  that  all  the  facts  necessary  to 
its  proper  rendition  had  been  found  to  exist  be- 
fore the  Judgment  was  rendered."  Holmes  et 
aL  V.  Hohnes,  27  OkL  140,  111  Pac  220,  30  L. 
R.  A.  (N.  S.)  920. 

In  aid  of  the  presumption  of  the  jurisdic- 
tion of  the  county  court  to  make  the  appoint- 
ment, we  will  presume  the  court,  not  only 
heard,  but  passed  upon,  evidence  of  the  same 
facts  disclosed  In  this  collateral  attack.  In 
effect,  that,  after  the  death  of  the  father  of 
these  minors  In  Atoka  county,  their  mother 
married  again  there,  and  the  family  as  thus 
constituted  took  up  their  residence  in  Coal 
connty;  that  they  were  living  there  at  the 
time  the ' appointment  was  made;  and  that 
thereu[>on  the  court  held  the  law  to  be  that 
the  residence  of  these  minors  at  that  time 
was  in  Atoka  county.  And  assuming,  as  is 
contended,  that  such  was  an  erroneous  de- 
cision of  the  Jurisdictional  fact  of  residence. 
It  does  not  follow  that  the  sutwequent  action 
of  the  court  in  ezerclslDg  jurisdiction  in 
making  the  appointment  was  an  usurpation 
of  Jurisdiction  where  none  existed,  but  at 
most  was  error  to  be  corrected  on  appeal 
from  the  order  of  appointment,  and  cannot 
be  declared  void  on  collateral  attaclc  But 
right  here,  while  the  great  weight  of  author- 
ity sui^orts  what  we  have  said,  there  Is  au- 
thority to  the  contrary.  In  an  exhaustive 
note  to  Jordan  v.  Chicago,  etc.,  R.  Co.,  4 
Ann.  Caa.  at  page  1117|  the  learned  anno- 
tator  sayit 
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Pursuaot  to  the  doctrine  that  courts  of  pro- 
bate, or  guch  coartB  as  have  jurisdiction  of  ad- 
ministratjons,  are  courts  of  general  jurisdiction 
within  their  peculiar  sphere,  it  is  generally  held 
that  their  decrees,  granting  letters  testamentary 
or  of  administration  on  the  estates  of  deceased 
persons,  are  conclusively  presumed  to  he  valid 
as  against  collateral  attacK,  even  on  the  ground 
that  the  court  incorrectly  found  the  jurisdiction- 
al facts,  where  the  court  had  power  to  deter- 
mine such  facts  and  the  want  of  jurisdiction 
does  not  appear  on  the  face  of  tin  proceeding." 

Bat  on  the  next  page  he  adds: 

"  •  •  ♦  There  is  no  little  confusion  among 
the  authorities  as  to  the  right  of  cc^ateral  at- 
tack where  it  is  claimed  that  the  court,  in 
granting  an  administration,  erroneously  decided 
some  jurisdictional  fact.  Some  eases  seem  to 
have  regarded  such  a  decision  as  an  usurpation 
of  jurisdiction  when  none  existed,  rendering 
the  granting  of  letters  totally  void  and  subject 
to  collateral  attack,  !Ewing  v.  Mallison,  65  Kan. 
484  [70  Pac  369,  93  Am,  St  Rep.  299],  HaU 
V,  Louisville,  etc..  R.  Co.,  102  Ky.  480  [43  S.  W. 
698,  80  Am.  St.  Rep.  8581,  and  Jacobs  v.  liouis- 
viUe,  etc.,  R.  Co.;  10  Bush  (Ky.)  263,  are  exam- 
ples of  this  view,  and  others  will  be  found 
throughout  the  note." 

Bat  we  will  follow  the  weight  of  anthortty 
In  support  of  which  Is  Hlne  v,  Morse,  218 
U.  S.  493,  31  Sup.  Ct  37,  54  L.  Ed.  1123,  21 
Ann.  Cas.  782.  That  was  a  salt  to  determine 
the  liability  of  a  surety  on  a  bond  given  for 
the  faithful  performance  of  his  duties  by  a 
trustee  appointed  to  sell  the  interest  of  a 
minor  In  real  estate,  decreed  by  a  coart  of 
eqaity  according  to  the  prayer  of  the  bill, 
for  sale  and  r^nvestmeot  parsuant  to  a  cer- 
tain statute  in  force  in  the  District  of  Co- 
lumbia. To  the  decree  of  sale  It  was  urged 
that  the  court  was  without  Jtulsdlctlon  to 
make  it  under  another  statute  relied  upon. 
In  suE^rt  of  Its  jurisdiction  the  court  said: 

**The  Supreme  Court  of  the  district  had  juris- 
diction over  the  subject-matter,  the  res.  It  had 
jurisdiction  over  the  parties.  It  was,  according 
to  due  course  of  equity  proceeding,  called  upon 
to  examine  the  will  and  the  statute  which  gave 
the  power  to  make  the  sale  in  certain  circum- 
stances. If,  then,  jurisdiction  consists  in  the 
power  to  hear  end  determine,  as  has  so  many 
times  been  said,  and  the  court  errs  in  holding 
that  a  case  has  been  made  either  under  its  in- 
herent power  or  its  statutory  authority,  can  it 
be  said  that  it  has  usurped  jurisdiction,  and  that 
its  decrees  are  absolute  nullities?  To  this  we 
cannot  consent.  If  the  court  was  one  of  general, 
and  not  special,  jurisdiction,  if,  under  its  in- 
herent power,  supplemented  by  statutory  en- 
largement, it  has  jurisdiction  nnder  any  circum- 
stances to  sell  the  real  estate  of  minors  for  re- 
investment, it  had  jurisdiction  to  examine  and 
determine  whether  the  particular  application 
was  within  or  beyond  its  authority.  To  do  this 
was  jurisdictional.  If  it  errs,  its  judgment  is 
revenible  by  proper  amwllate  procedure.  But 
its  judgment,  until  it  be  corrected,  is  a  judg- 
ment, and  cannot  be  regarded  as  a  nullity. 

We  are  therefore  of  opinion  that  the  court 
did  right  in  holding  that  the  absolute  verity 
of  the  record  of  the  county  coart  could  not 
be  impeached  by  evidence  aliunde  and  in  sus- 
taining the  demurrer  to  the  evidence  unless, 
as  it  is  contended,  said  record  on  its  face 
discloses  that  Taubner  acted  as  guardian  of 
the  minors  in  the  sale  of  this  land  without 
appointment.   But  such  lie  did  not  for  the 


reason  that  bis  letters  of  guardianship  were 

introduced  in  evidence  and  read: 

'Xetters  of  Guardianship. 

"In  County  Court. 

"State  of  Oklahoma,  County  of  Atokar-M.; 

"In  the  Matter  of  the  Guardianship  of  Ira, 
Owen,  Earl,  and  Ellis  Hathaway, 
Minors. 

"L.  R.  Teubner  is  hereby  appointed  guardian 
of  the  persons  and  estates  of  Ira,  Owen,  Sari, 
and  Elba  Hathaway. 

"Witness,  J,  H.  Linebaugh,  judge  of  the  coun- 
ty court  of  Atoka  county,  state  of  Oklahoma, 
with  the  seal  thereof  affixed.  CMs  10th  day  of 
July.  A.  D.  1S0». 

"[SeaL]     J.  H.  lin^ogh,  Oountr  Judge. 

"State  of  Oklahoma,  County  of  Atoka— ss.: 

"I,  L.  R.  Teubner,  do  solemnly  swear  that  I 
will  discharge  all  and  siagular  the  duties  of 
guardian  of  the  persons  and  estates  of  Ira, 
Owen,  Earl,  and  Ellis  Hathaway  according  to 
law,  and  to  the  best  of  my  ability,  so  help  me 
God.  tu  B.  Teulmer. 

"Subscribed  and  sworn  to  before  me.  this  lOth 
day  of  July.  A.  D,  1909. 
"[SeaL]     J.  H.  lanebaagb.  County  Judge." 

These  lettors  are  enlBcient  to  show  his  ap- 
pointment, and  were  duly  recorded  in  Guard- 
ian's Record  Book  No.  1,  at  page  98.  Be- 
sides, as  the  record  further  discloses  that  he 
gave  basad  and  qualified  and  entered  npon 
the  discharge  of  his  duties  as  guardian  wUlk 
the  approval  of  the  court,  his  acts,  as  such, 
cannot  be  collaterally  attacked.  In  Howbert 
V.  Heyle,  47  Kan.  58,  27  Pac  116,  in  the 
syllabus  it  is  said: 

"Where  letters  of  guardianship  are  issued  and 
recorded  in  the  probate  judge's  office,  and  the 
guardian  gives  bond,  and  duly  qualifies  and  en- 
ters upon  the  discharge  of  hU  duties  as  guard- 
ian, with  the  approval  of  the  probate  judge,  and 
all  this  is  of  record,  the  guardian's  acts  will  be 
held  valid  when  attacked  collaterally,  although 
there  may  not  be  any  further  record  in  the  pro- 
bate judge's  office  of  his  appointment." 

And  to  the  same  effect  is  Woemer  In  lila 
work  on  The  American  Law  oC  Ouardlau- 
shlp,  section  35,  and  Harrison  r.  liQUer,  87 
Kan.  48,  128  Pac.  854,  and  Bradc  t.  Motx1% 
90  Kan.  64, 132  Paa  U86. 

[4]  And  plaintitDB'  action  Is  a  collateral  at- 
tack on  the  record  of  the  county  court  In  the 
matter  of  the  appointment  of  Taubner  as 
guardian  and  the  subsequent  proceedings 
therein  resulting  In  the  sale  of  the  land  in 
controversy.  We  say  this  for  the  reason 
that,  primarily,  the  action  is  one  in  ejectp 
ment  joined  with  one  against  certain  parties 
defendant  who  claim  an  estate  or  Interest  in 
the  land  adverse  to  plaintiff's,  for  the  pur- 
pose of  determining  such  Interest  and  can- 
celing the  evidences  thereof  as  a  doad  on 
plaintiff's  title  pursuant  to  act  approved 
January  25.  1911,  which  was  not  Intended  to 
authorize  such  attacks  or  to  correct  sucb  pro- 
ceedings. Being  compelled  to  recover.  If  at 
all,  on  the  strength  of  their  own  title,  the 
burden  was  on  plaintiffs  to  prove  title  In 
th^selves,  for  it  is  settled  that  title  in  the 
plaintiff  Is  essential  to  a  recovery  both  In,  an 
action  in  ejectment  and  to  remove  a  cloud. 
Lewis  T.  Clements,  21  OkL  167,  %  Pac 
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In  attemptiDg  so  to  do  the  record  of  the 
county  court  arose  incidentally,  whereupon 
they  assailed  It  and  sought  to  avoid  ita 
force  and  effect  in  the  manner  stated,  recog- 
nizing the  fact  that  proof  of  title  In  them- 
selves turned  upon  the  questlcm  of  the  va- 
lidity of  the  record  assailed.  We  shall  en- 
ter into  no  prolonged  discussion  to  show  that 
such  was  a  collateral  attack.  It  is  suffi- 
cient to  quote  from  C<»itlneDtal  Gin  Co.  v. 
De  Bord,  84  OkL  66,  128  Paa  169,  vben  we 
said: 

"A  'direct  attack'  on  a  judicial  proceeding  is 
an  attempt  to  avoid  or  correct  it  m  some  man- 
ner provided  by  law. 

"A  'collateral  attack'  on  a  judicial  proceeding 
is  an  attempt  to  avoid,  defeat,  or  evade  it,  or 
deny  its  force  and  effect  in  some  incidental  pro- 
ceeding not  provided  by  law  for  the  express  pur- 
pose of  attacking  it" 

And  to  dte  Sockey  et  al.  v.  Wlnstock  et  at, 
144  Pac  372  (not  yet  officially  reported); 
Johnson,  Adm'r  v.  Filtscfa  et  aL,  37  Ofcl.  510. 
138  Pac  165 ;  Brown  et  al.  v,  Trent  et  al., 
36  OkL  239,  128  Pac.  890;  ContinenUl  Gin 
Co.  V.  De  Bord,  34  Okl.  66,  123  Pac-169; 
Steele  et  al.  v.  Kelley  et  al.,  32  Okl.  547,  122 
Pac.  934;  Eaves  v.  MuUen,  26  OkL  679,  107 
Pac  433;  Spade  v.  Morton  et  al..  28  OU. 
384.  114  Pac.  724. 

Before  closing  it  might  be  well  to  say  that* 
although  the  record  is  silent  on  whether  the 
Judge  of  the  county  court,  before  making  the 
appointment,  gave  notice  to  the  relatives  of 
the  minors  residing  in  the  county,  as  requir- 
ed by  Rev.  Laws  1910,  |  6522,  in  aid  of  the 
jurisdiction  of  the  court  to  make  the  appoint- 
ment, we  will  presume  either  that  be  did  so 
(Holmes  V.  Holmes,  supra),  or  that  he  toolc 
evidoice,  as  was  his  duty  to  do,  before  mak- 
ing the  appointment,  and  fbund  as  a  f&ct 
that  they  had  no  relatives  there  residing, 
and  hence  there  was  no  such  relatives  to 
whom  he  could  give  notice,  and  hence  we 
say  there  is  no  merit  in  the  contention  that 
the  appointment  is  void  because  the  record 
falls  to  disclose  such  notice  was  glvoi  (Rice 
v.  Hielmer,  supra). 

finding  no  merit  In  the  remaining  assign- 
ments of  error,  the  judgment  is  affirmed.  All 
the  Justices  concur,  except  THAGKEB,  J., 
not  participating. 


(54  Okl.  46) 

MASON  et  aL  T.  HILLBR  et  aL   (No.  6713.) 

{Snprcme  Court  of  Oklahoma.   Oct  19.  1915. 
Behearing  Denied  Dec.  14,  1915.) 

(SyUabut  bv  the  OourU) 

1.  Gabnishuent  «=»89— Bond— Pboobbdinob 
nr  Am  of  Judgment. 

Where  lamisbment  proceedings  are  com- 
menced in  aid  of  a  judgment,  after  execntion 
thereon  returned  aoBatisSed,  and  such  proceed- 
ings are  instituted  under  section  6028,  Comp. 
Laws  1909  {section  6211.  Rev.  Laws  1910),  no 
btrnd  is  required  to  be  given. 

[Ed.  Note.— For  other  cases,  see  Gamlslmient 
Cent  Dig.  It  167-169;  Dec.  Dig.  «S989.] 


2.  GABNIBBlCEIfT  9=b170— AlD  OV  J^D01■BIn^' 

PBocKEDmoB  Against  Gabnisheb. 

After  the  answers  to  the '  interrogatories 
have  been  verlBed  by  afSdavIt  and  filed  with 
the  derk  of  the  court,  all  subsequent  proceedings 
against  the  garnishee  shall  be  the  same  as  in 
cases  of  attachment  as  far  as  applicable. 

[Ed.  Note.— For  otber  cases,  see  Oamishment, 
Cent  Dig.  1 811 ;  Dec;  Dig.  •»170.] 

8.  Gabnishubnt  ^»148  —  Answeb  or  Gae- 
NisHEB—CoNCLT}8ivEN£sa— Notice  op  B^lxo- 
TioN  TO  Take  Issue. 

Where  a  garnishee  answers  that  it  has  cer- 
tain stocks  and  dividends  in  its  hands  belonging 
to  one  of  the  defendants,  but  that  it  holds  the 
same  under  a  lien  to  secure  en  indebtedness 
greater  than  the  value  of  stocks  and  dividends 
held  by  it.  and  the  plaintiff  failed  to  give  the 
statutory  notice  under  section  5718,  Comp.  Laws 
1909  (section  4827.  Rev.  Laws  1910),  electing 
to  take  issue  ou  the  answer,  the  conclusiveness 
of  the  facts  therdn  stated  cannot  be  questioued 
in  any  subsequent  hearing  In  such  garnishment 
proceedings. 

[Ed,  Note.— For  other  cases,  we  Garnishment, 
Cent  Dig.  H  27S-279;  DeeTDlg.  «»14&] 

4.  Gabnishuent  «=»16d— Rights  or  Deixnd- 

AHT— PBOTBCTION  OV  InISBBBIS. 

The  defendant  under  section  6720,  Comp. 
Lews  1909  (section  4831,  Rev.  Laws  1910)  may, 
in  all  cases,  defend  the  proceeding  against  any 
garnishee  upon  any  ground  upon  whicji  a  gar- 
nishee might  defend  the  same,  and  defendant 
may  participate  in  the  trial  of  any  issue  between 
the  plaintiff  and  garnishee  for  the  infection  ot 
aiM  interests. 

[Ed,  Note—For  other  cases,  see  Garnishment, 
Cent  Dig.  H  30S-314 ;  DeTtMg.  «=»16ft.] 

Commissioners'  C^lnlon,'  Division  No.  8. 
Error  from  District  Court,  Carter  County; 

5.  H.  RnsseU,  Judge. 

Action  by  Mabel  Miller  and  others  against 
I.  R.  Mason  and  others.  Judgment  for  plain- 
tUb,  and  certain  defendants  bring  error.  Be- 
versed. 

J.  A.  Bass  and  I.  IL  Miaaon,  boih  of  Ard- 
moxe,  tor  plaintlfEs  In  error. 

BITTENHOUSS,  C.  On  December  24, 
1910,  Mabel  Miller  procured  Judgment  against 
I.  B.  Mason  and  James  A.  Ootner  In  the  dis- 
trict court  of  Carter  county,  OkL,  In  the 
sum  of  $^03,  and  on  November  17, 1911,  an 
execntion  was  issued  out  of  said  court,  which 
was  returned  unsatisfied,  and  afterwards  a 
writ  of  garnishment  was  Issued  and  served 
upon  the  Ardmore  State  Bank  requiring  it 
to  answer  certain  Interrogatories  submitted 
by  November  27,  1911.  Upon  agreement  be- 
tween the  plaintiff  and  garnishee,  answer  was 
not  filed  until  the  27th  day  of  February.  1912. 
This  answer  alleged  that  the  garnishee  had 
ten  shares' of  stock  In  its  possession,  in  the 
name  of  I.  B,  Mason,  and  dividends  thereon 
amounting  to  69  per  cent,  but  that  I.  R. 
Mason  was  indebted  to  the  bank  in  a  sum 
greatly  In  excess  of  said  stocks  and  dividends. 
On  May  18, 1912,  a  supplemental  answer  was 
filed  by  leave  of  court,  alleging  that  J.  E. 
Zook  claimed  to  have  purchased  the  stock 
standing  In  the  name  of  L  B.  Mason  prior  to 
the  filing  of  the  gamlabmoit  proceedings  and 
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had  Instituted  a  snlt  to  compel  tbe  transfer 
thereof.  On  December  11.  1912,  the  bank 
filed  an  amended  answer,  admltttng  that  It 
had  In  Its  possession,  and  not  detached  from 
the  orl^al  stock  brndc,  a  certificate  calling 
for  ten  shares  of  stock,  to  L  B.  Mason,  and 
that  a  request  to  issue  the  stock  to  Zook  was 
made  on  January  15,  1912;  the  actual 
transfer  to  Mason  on  the  books  of  said  bank 
being  made  F^ruar;  10,  1912.  On  Decem- 
ber 14,  1912,  the  bank  filed  another  amended 
answer. 

[i-S]  On  April  1,  1913,  L  B.  Mason  and 
James  A.  Cotner  filed  a  motion  to  dlscbai^ 
tbe  garnishment  on  the  ground  that  no  bond 
was  giren,  as  required  by  section  S712,  Comp. 
U  1909  (section  4823,  R.  U  1910),  and  that 
j)lalntlff  had  failed  to  Join  issue  on  the  an- 
swer of  the  garnishee  wltliln  20  days  by  serv- 
ing upon  the  garnishee  a  notice  in  writing 
electing  to  take  Issue  on  the  answer,  as  pro- 
Tided  by  section  6718,  Comp.  L.  1909  (sectlmi 
4827,  R.  L.  1910).  We  do  not  think  that  sec- 
tion 6712,  supra,  applies  to  the  garnishment 
proceedings  in  the  case  at  bar.  Tbe  condi- 
tions under  which  a  garnishment  can  be  pro- 
cured under  that  section  are  either  at  the 
time  of  issuance  of  summons,  or  at  any  time 
thereafter  before  the  final  Judgment,  or  upon 
Judgment  or  decree,  or  at  any  time  after  the 
Issuance,  in  case  of  an  execution  against 
property,  and  before  the  time  when  it  is  re- 
turnable, and  when  the  proceedings  are 
brought  under  this  section  It  la  necessary  to 
give  a  bond.  House  r.  Scanlan,  34  Okl.  796, 
127  Pac.  481.  But  the  facts  do  not  bring  the 
case  within  this  section,  as  the  execution  had 
been  returned  unsatisfied  and  the  affidavit 
was  made  under  section  6028,  Comp.  L.  1909 
(section  5211,  R,  L.  1910),  which  provides 
that,  when  an  execution  shall  have  been  re- 
turned unsatisfied,  the  Judgment  creditor 
may  file  or  cause  to  be  filed  an  affidavit,  with 
the  clerk  of  the  court,  stating  that  he  has 
good  reason  to  and  does  believe  that  any  per- 
son or  corporation,  to  be  named,  has  property 
of  tbe  Judgment  debtor  or  is  indebted  to  him, 
thereupon  an  order  is  made  by  tbe  court 
setting  a  day  for  interrogatories  to  be  an- 
swered and  filed.  No  mention  of  a  bond  is 
made  under  this  section.  Tbe  territorial 
Supreme  Court  in  constming  the  section  in 
tbe  case  of  Youst  v.  Willis  et  aL,  5  Okl.  170, 
49  Pac.  56,  held  that,  where  the  garnishment 
proceedings  were  commenced  in  aid  of  Judg- 
ment after  execution  thereon  returned  un- 
satisfied, no  bond  was  required  to  be  given  in 
sucb  proceedings. 

The  next  question  presented  is  whether  or 
not  it  is  necessary  for  the  plaintlfiF  to  give 
tbe  notice  required  by  section  6718,  Comp. 
L.  1900  (section  4627,  R.  L.  1910),  in  order  to 


Join  issue  In  a  proceeding  under  section  60^ 
supra.  We  think  eaeb  a  notioe  is  necesBaxy 
under  the  statute.  After  the  Interrogattniea 
have  been  answered  and  filed.  It  Is  provided 
by  section  6030,  Oomp.  U  1909  (section  5213, 
R,  Ix  1910),  tliat  all  the  subsequent  proceed- 
ings against  the  garnishee  shall  be  the  same 
as  in  cases  of  attochment.  The  pleadings  In 
the  case  at  bar  were  the  affidavit  of  the  plain- 
tUt  and  the  Interrogatories,  and  Oie  next 
step  necessary  to  be  taken  in  OTder  to  cchxh 
plete  the  Issues  is  that  a  notice'  be  given  by 
the  plaintur  to  the  gamlsliee,  withfai  20  days* 
that  such  plAlntUf  tiects  to  take  issue  <nL  tbe 
answer  aa  provided  by  Bectira  S718,  snpra. 
Having  come  to  the  conclusion  that  a  notice 
is  necessary  In  order  to  join  Issue,  and  tliat 
none  was  ^ven  In  this  case,  then  it  becomea 
material  as  to  what  effect  this  has  upon  the 
proceedings.  The  last-named  section  provldet 
that  the  answer  of  the  gamisliee  shall  be  coa- 
elusive  of  the  facts  therein  stated,  unless 
such  notice  la  given,  and  tills  has  hem  con- 
strued in  tbe  following  cases:  Central  Loan 
&  Trust  Cow  T.  Campbell  Gonmiission  Oo^  5 
OkL  396,  49  Paa  48;  Davis  t.  LUly  et  al^ 
17  OkL  579,  87  Pac:  302;  Honae  v.  Scanlan. 
supra.  If  Uw  answer  of  the  garnishee  be- 
came conclusive  npm  failure  to  serve  tbe 
noQce  required  by  statute  and  the  defend- 
ant raised  the  question,  before  trial  on  tbe 
merits,  then  all  subsequent  acts  were  coram 
non  Judlce,  and  as  stated  in  the  case  of  House 
V.  Scanlan,  supra,  the  proceedings  thereaft- 
er were  dead,  and  none  of  the  issues  which 
have  been  attempted  to  be  litigated  In  this 
action  were  properly  befbre  the  court. 

[4]  It  is  contended  that,  inasmuch  aa  the 
garnishee  is  not  complaining,  the  defendant 
cannot  take  advantage  of  the  failure  to  Join 
issue  by  service  of  such  notice.  Upon  an  ex- 
amination of  the  record,  we  find  that  the 
defendants  raised  the  question  of  the  insuf- 
ficiency of  the  proceedings  at  every  avail- 
able opportunity;  that  they  participated  in 
the  trial  In  order  to  protect  their  rights,  and 
by  section  6720,  Comp.  Ll  1909  (section  4831, 
R.  It.  1910),  tbe  defendants  are  authorized  to 
participate  in  tbe  trial  of  the  case  for  the 
purpose  of  protecting  their  rights,  and  tor 
that  purpose  may  defend  proceedings  against 
the  garnishee  upon  any  ground  on  which  a 
garnishee  might  defend  the  same. 

There  are  numerous  other  questions  pre- 
sented; but,  inasmuch  as  the  answer  of  the 
garnishee  became  conclusive  upon  the  failure 
of  the  plaintiff  to  give  such  notice,  the  other 
questions  are  not  necessary  to  a  final  de- 
termination of  this  cause. 

The  cause  should  therefore  be  reversed. 

PER  CURIAM.  Adopted  in  whole. 
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(49  Okl.  6M) 

CABRION  T.  GAERIQN.   (Xo.  47S2.) 
(Supreme  Court  at  Oklahoma.   July  27, 
Bebeariiv  Draied  Dec.  14,  1910.) 

(S]/llabita  by  the  Court.) 
APPEAL  AND  Ebboe  «a>773— BsiEr— Dibus- 

fiAL. 

Dismissed  for  failare  to  comply  with  rule 
25  (137  Paa  xi),  of  the  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  3104.  3108.  3U0;  Dec 
Dig.  «B»773.] 

Error  from  District  Court,  Pawnee  Coun- 
ty; L.  M.  Poe,  Jadge. 

Action  between  Frauds  Carrl<m  and  Mary 
Carrion.  From  the  Judgment.  Frands  Car- 
rion brings  error.  Dismissed. 

Blddlson  &  McCollum,  of  PawneOi  and  A. 
H.  Boles,  of  Guthrie,  for  idalntlcr  in  error. 
Orton  &  McNeill,  of  F^wnee,  for  defendant 

In  error. 

KANE,  0.  J.  The  typewritten  brief  of  the 
plaintiff  in  error  states  his  grounds  for  re- 
versal. Id  substance,  as  follows:  Because  the 
decision  of  the  court  is  not  snstalned  by  suf- 
ficient eridence,  and  Is  contrary  to  law  in 
committing  error  which  appears  In  the  rec- 
ord itself  and  npon  the  face  thereof. 

This  purported  brief  contains  no  citation 
oir  authorities,  nor  does  it  disclose  any  at- 
tmpt  on  tlie  part  of  connsel  for  plaintiff  in 
error  to  eompty  with  that  part  of  role  29 
(137  Paa  zi)  of  tills  court  which  provtdeB 
that  in  all  cases,  except  feltmles,  the  brief  of 
the  plaintiff  in  error,  in  substance,  shall  set 
twth  the  material  parts  of  the  pleadings, 
proceedings,  tacts,  and  docaoients'  upon 
which  reliance  is  had  tor  rereraal,  so  that  no 
examination  of  the  record.  Itself  need  be 
made  In  the  Saprems  Conrt 

The  authorities  are  uniform  to  the  effect 
that  rule  36,  which  provides  that  *in  all 
cases,  except  felonies,  the  brief  of  the  plain- 
tiff In  error  In  substance  shall  set  fbrth  the 
material  parts  ot  the  pleadii^  xwoceedings, 
and  facts  upon  which  reliance  Is  had  for  re- 
Tcrsal,  so  that  no  examination  of  the  record 
Itself  need  be  made  In  the  Supreme  Court," 
Is  mandatory,  and,  where  It  Is  not  observed, 
the  alleged  errors  will  not  be  rerlewed. 
Boof  V.  Franks,  26  OkL  892,  110  Pac.  1088; 
Arkansas  Valley  Nat  Bank  dark,  81  Okl. 
413,  122  Pac  ISSu 

For  the  reason  stated,  the  appeal  herein  is 
dismissed.  AU  the  Justices  ctmcor. 


(«  OW.  S76)   

aHNERAIt  EIiEOTBIO  CO.  et  aL  T. 
SAPULPA  &  I.  BT.  CO.  et  sL 
(No.  6462.) 

(Saprcne  Court  of  Oklahoma.   Nor.  23.  1915.) 
(Bylldbug  ijf  the  Court.) 

1.  Appeal  and  Crros  9=>^3— Dibmibsal— 
Waht  or  Necessary  Fabtibs. 

An  appeal  prosecuted  by  certain  defendants, 
from  an  order  overruling  and  denying  a  mo- 


tion to  vacate  and  set  aside  a  ioumal  entry  of 
judgment,  which  purported  to  adjudicate  the 
issues  jokied  by  the  answns  of  said  defendaots 
in  favor  <rf  the  plaintiff,  but  irtiere  It  Is  estab- 
lished that  no  trial  in  fact  was  bad.  and  the 
purported  decree  is  therefore  without  legal  force 
and  effect,  will  not  be  dismissed  on  the  ground 
ttiat  all  Uie  parties  to  the  action  in  the  trial 
court  are  not  made  parties  to  the  appeal ;  it  not 
appearing,  other  than  by  the  journof  entry,  that 
the  omitted  parties  have  or  claim  any  interest  in 
the  subject-matter  of  the  suit,  but  that  tliey  were 
mode  parties  by  the  plaintiff  only  for  the  pur- 
pose of  setting  up  any  right,  title,  or  interest 
whidi  they,  or  dtner  of  them,  might  have  in  and 
to  the  property,  the  subject  of  the  suit. 

[Gd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1790, 1798-1805;  Dec  Dig. 

2.  Jddguent  <e=3lt>l  —  BsKDinon  —  Issues 

Uk  DISPOSED  OF, 

The  purported  Judgment  being  a  nullity,  the 
rights  (tf  all  parties  t»  it  remain  unaffected  by 
it,  when  once  the  Invalidity  in  toto  is  -deter- 
mined. 

[Ed.  Not&— For  other  cssbs,  see  Judgment; 
Cent  Dig.  U  354-3S6;  Dec.  EHg.  ^19£!l 

3.  Pleading  ^=»370— "Issues." 

Issues  arise  on  the  pleadings,  where  a  tact 
or  conclusion  of  law  is  maintained  by  one  par- 
ty and  controverted  by  the  other.  Such  issues 
are  of  two  kinds :  (1)  Of  law ;  and  (2)  of  fact 
Issues,  either  of  law  or  fact  are  determined  by 
a  trial  by  the  authority,  in  thje  manner  and  ac- 
cording to  the  forms  and  usages  of  law. 

[Ed.  Note. — For  other  cases,  see  Pleading. 
Cent  Dig.  S  1210:  Dec  Dig.  <S=337a 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Sec<md  8erM% 

4.  JuDOiranT  4»8S4  — RXKOXTXOH— Gboukd 

TOB  RSTEBBAX.  —  REFUSAL  TO  SsT  ASIDE 

JUDOICEKT, 

A  judgment  attempted  to  be  rendered  in  l>e- 
half  of  a  par^  without  a  trial,  whereby  the 
snbstantial  rights  of  parties  to  a  suit  are  ad- 
versely determined,  at  a  ,time  when  the  issues 
are  not  made  up,  and  when  there  is  on  file  the 
answers  of  those  so  adversely  determined,  in 
which  material  issues  of  fact  are  joined  with 
such  party,  should  be  vacated  and  set  aside  on 
motion  of  those  so  affected,  when  filed  in  the 
same  proceedings  immediately  after  notice  of 
such  purported  judgment  is  obtained;  and  to 
refuse  so  to  do  constitutes  reversible  error. 
Both  the  signing  of  such  decree  and  the  subse- 
quent denial  of  relief  therefrom  present  error  of 
uie  most  flagrant  type. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |S  691,  703.  701;  Dec  Dig.  «=3354.] 

5.  Appeal  aitd  Ebbob  «si»W2  —  Reoobd  — 
Vehitt. 

The  record  filed  for  the  purpose  of  appeal 
Imports  abscdnte  verity.  It  is  the  sole,  cimclu- 
sive,  and  unimpeachable  evidence  of  the  proceed- 
ings in  the  trial  court  If  incomplete  or  incor- 
rect amendment  or  correction  must  be  sought  by 
proper  proceedings. 

[Ekl.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2850-2^;  Dec  lAg. 
662.] 

Error  firom  District  Coor^  Greek  Oomity; 
Wade  8.  Stanfleld,  Jadg& 

Action  by  the  Fidelity  Tnist  Company  at 
Kansas  City,  Ha,  as  trustee^  against  the 
Sapulpa  it  Intemrban  Bailway  Company 
and  others.  Judgment  was  rendered  over- 
ruling motion  of  the  Ooieral  Electric  Com- 
pany and  another  to  vacatje  and  set  aside  a 
purported  decree  for  the  Fidelity  Trust  Com- 
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pany,  as  trustee,  against  the  General  Elec- 
tric Company  and  others,  defendants,  and 
movants  bring  error.  Reversed  and  rmand- 
ed  with  directions  to  sustain  motion. 

S.  P.  FreeliDg,  Atty.  Gen^  and  McDougal 
&  Lj-tle,  ot  Sapulpa,  for  the  State.  McDou- 
gal &  Lytle.  of  Sapulpa,  for  plaintiff  in  er- 
ror General  Electric  Co.  R.  B.  Thompson, 
of  Supulpa  (Asp,  Snyder,  Owen  ft  Lybrand, 
of  Oklahoma  City,  of  counsel),  for  defend- 
ants in  error  Fidelity  Tmat  Go.  and  St 
Louis  Union  Trust  Co. 

SHARP,  J.  On  the  11th  day  of  Septem- 
ber, 1912,  there  was  filed  In  the  district 
court  of  Creek  county  an  action  by  <me  £. 
C.  Wallace  against  the  Sapulpa  &  Interur- 
ban  Railway  Company,  numbered  2621  on 
the  docket  of  said  court,  on  account  of  an 
indebtedness  owing  by  the  latter  to  the 
former,  and  la  ctiambers,  on  the  same  day, 
on  the  application  of  said  plaintiff,  the  dis- 
trict judge  of  said  court  api>ointed  R.  V. 
MiUer,  of  Sapulpa,  receiver  of  all  and  singu- 
lar the  property  and  assets  of  said  railway 
company  within  the  state.  On  the  16th  day 
of  October  following,  a  default  judgment 
was  rehdered  in  favor  of  plaintiff.  On  the 
16th  day  of  April,  1913,  the  FldeUty  Trust 
Company,  oi.  Kansas  City,  Mo.,  as  trustee, 
filed  in  the  district  court  of  said  county  its 
petition,  naming  as  defendants  the  Sapulpa 
&  Interurban  Railway  Company,  R.  Y.  Mil- 
ler, receiver,  St  Louis  Chlon  Trust  Com- 
pany, as  trustee,  of  St  Louts,  Mo.,  General 
Electric  Company,  S.  E.  Carter,  and  numer- 
ous others,  said  acUon  being  numbered  2959. 
PlaintitTs  petition  alleged:  That  prior  to 
and  on  the  1st  day  of  February,  1908,  the 
defendant  Sapulpa  ft  Interurban  Railway 
Company  bad  partially  constructed  and  was 
operatli^  a  line  of  street  railway  In  the  lAtr 
of  Sapulpa,  and  vaa  engaged  In  oonstruct- 
Ing  and  bnlldli^  said  line  of  street  railway, 
and  the  interurban  exten^on  thereof  tnm 
said  dty  to  the  town  of  Klefer  in  Creek  coun- 
ty. That  on  said  day  said  railway  company 
execnted  Its  60  bonds,  eadk  f&r  the  anm  of 
$1,000,  by  the  terms  of  which  said  defendant 
promised  to  pay  the  holder  thereof  the  sum 
of  $1,000,  10  years  from  dat^  Interest  there- 
<m  to  be  payable  at  the  rate  of  6  per  cent 
«L  the  1st  days  of  February  and  August  of 
each  year,  from  date  ttieteot,  and  which 
Interest  installments  were  evidenced  cou- 
pons attached  to  eu^  of  said  bonds.  That 
In  order  to  secure  the  payment  of  the  prin- 
cipal and  interest  to  become  due  on  said 
bonds,  according  to  th^  terms,  at  the  same 
time  and  place,  and  as  a  part  ot  ttie  same 
transaction  and  contract,  said  railway  com- 
pany duly  executed  and  delivered  to  the 
plaintiff  as  trustee,  a  certain  deed  of  trust, 
whereby  it  conveyed  to  plaintiff,  as  such 
trustee,  all  of  said  defraidanfs  franchises, 
right  c£  way.  railroad  equlionent,  and  oOier 


property,  conslrtlng  of  four  certain  lota  In 
the  dty  of  Sapulpa,  Its  municipal  franchise 
from  said  dty,  and  all  Its  rl^t  of  way. 
roadbed,  and  tracks  In  said  dty  and  in 
Creek  county ;  also  all  tide  tracks,  switdies, 
depots,  depot  grounds,  rolling  stock,  power 
plant,  pole  lines  and  wire,  and  all  equip*' 
ment  used  In  connection  irith  ite  line  of 
electric  railway  In  said  dty  and  county. 
That  thereafter  the  btrnds  of  said  company 
were  duly  made,  executed,  and  delivered,  and 
certified  to  by  the  trustee,  as  provided  for  in 
said  deed  of  trust  That  afterward,  for  a 
valuable  and  valid  consideration,  the  defend- 
ant St  Louis  Union  Trust  Company  became 
the  lawful  holder  of  all  of  said  00  bonds, 
and  the  Interest  coupons  attached  thereto, 
and  has  been  ever  since,  and  was  on  the  date 
of  the  institution  of  said  action,  the  lawful 
holder  thereof.  The  [petition  alleged  that 
the  covenants  contained  In  said  deed  of 
trust  had  been  broken;  that  the  railway 
company  had  failed  to  pay  Ite  maturing  in- 
terest coupons,  and  was  in  arrears  for  tax- 
es for  the  year  1908,  1909,  1910,  1911.  and 
1912,  In  the  sum  of  (11,080.62.  The  petltl(Mi 
contained  many  other  allegations  not  neces- 
sary to  here  redto,  and  concluded  with  a 
prayer  asking  that  the  railway  company  be 
decreed  to  pay  plaintiff  as  trustee  the  prin- 
cipal sum  of  $50,000,  due  on  said  bonds,  to- 
gether with  interest  thereon  at  the  rate  of 
6  per  ceat.  per  annum  from  the  1st  day  of 
August,  1909;  that  said  deed  of  trust  be 
decreed  to  be  a  first  lien  upon  all  of  the 
property,  real,  personal,  and  mixed,  righto, 
franchises,  lands,  titles  and  railway  describ- 
ed In  said  deed  of  trust  and  then  owned  or 
subsequently  acquired  by  said  railway  com- 
pany, prior  and  superior  to  any  other  liens 
whatsoever ;  that  the  court  allow  the  plain- 
tiff a  Just  and  reasonable  oompenaatioa  tor 
Its  services  as  trustee;  that  plaintiff's  at- 
toineys  be  allowed  a  reasonable  fee  for 
their  services  in  said  foreclosure  proceed- 
ings; and  that  the  ri^to,  intraests,  and 
dalms  of  the  defendanto  be  ascertained  and 
adjudged,  and  be  decreed  Junior,  Inferior, 
and  wholly  subject  to  the  righto  and  lien 
of  plaintiff  as  trustee  wOer  said  deed  of 
trust;  and  that  said  d^endant  ri^way  com- 
pany and  all  other  defendants  Impleaded 
therein,  and  all  other  persons  whomsoever 
claiming  throui^,  by*  or  under  them,  or  any 
of  them,  be  fbrever  barred  and  foredosed  of 
and  from  all  right,  title,  interest,  estate, 
equity  of  redemption,  and  claim  <^  In  and 
to  said  franchisee  and  proper^  real,  per- 
sonal, and  mixed,  and  every  part  thereof, 
dracribed  in  said  deed  of  trust  On  the  lltti 
day  of  July,  1918,  the  defSndant  rallwaj 
company,  by  Ito  receiver,  filed  Ito  answe.*, 
whldt  consisted  of  a  general  denial,  and  a 
spedfic  denial  that  said  defendant  was  In- 
debted to  the  plaintiff  In  the  mun  of  $50,000^ 
or  any  other  sum,  and  further  alleged  that 
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tbe  railway  company  was  the  owner  of  prop- 
erty acquired  after  the  execution  of  the  deed 
of  trust,  and  which  was  not  Included  within 
Its  terms,  and  specifically  charged  that  tne 
only  prt^rty  included  in  the  deed  of  trust 
was  that  owned  by  the  railway  company  at 
the  time  of  the  execution  of  said  deed  of 
trust,  and  none  other.  On  the  same  day, 
plaintiff  trust  company  filed  its  motion  for 
Judgment  on  the  pleadings  against  defend- 
ant railway  company.  This  motion  does  not 
appear  to  tiave  ever  been  acted  upon. 

On  the  12th  day  of  June,  1913,  there  was 
filed  in  said  latter  action  the  answer  and 
cross-petition  of  the  defendant  General  Elec- 
tric Company.  Said  answer  consists  of  a 
general  denial,  as  well  as  certain  specific  de- 
nials, and  sets  up  the  following  Judgments 
by  reason  of  which  It  claimed  a  first  and 
paramount  Hen  on  all  the  property  of  said 
railway  company:  (1)  A  Judgment  In  favor 
of  said  electric  company  against  said  railway 
company,  rendered  by  the  District  Court  of 
the  United  States  for  the  Eastern  District 
of  Oklahoma,  on  the  1st  day  of  March,  1913, 
In  the  sum  of  $38,405 ;  (2)  a  second  Judgment 
in  the  United  States  District  Court  for  the 
Eastern  District  of  Oklahoma,  rendered  on 
the  14th  day  of  April,  1913,  in  favor  of  said 
electric  company  and  against  said  railway 
company.  In  the  sum  of  $7,341.42 ;  (3)  a  Judg- 
ment rendered  in  the  district  court  of  Creek 
county,  March  21,  1913,  in  favor  of  said  elec- 
tric company  and  against  said  railway  com- 
pany, in  the  sum  of  $1,000.  On  August  7th 
f<^owing  the  defendant  S.  E.  Carter  filed  in 
said  action  an  answer  in  which  it  was  alleg- 
ed :  That  on  the  7th  day  of  July,  1910,  he 
loaned  to  the  aald  railway  company  the  sam 
of  $25,000,  which  loan  was  evidenced  by  two 
notes  of  even  date  therewith,  one  in  the  sum 
of  $15,000,  the  other  In  the  sum  of  $10,000, 
each  maturing  12  months  from  date,  the 
proceeds  of  which  loan  were  by- said  railway 
company  used  in  the  extension  of  its  line  of 
railroad.  That  at  the  time  of  the  making  of 
said  loan  it  was  represented  to  said  Carter 
that  it  was  the  purpose  and  intention  of  said 
railway  company  to  Issue  first  mortgage 
bonds  In  the  sum  of  $2,000,000,  $275,000  of 
which  would  become  Inmiediately  available 
lor  the  purpose  of  paying  and  securing  the 
company's  present  obligations,  Including  the 
Carter  loan.  Tliat  thereafter  a  deed  of  trust, 
duly  executed  by  said  railway  company  and 
by  the  St.  Louis  Union  Trust  Company,  as 
trustee,  was  placed  of  record  In  the  office  of 
the  register  of  deeds  of  Creek  county.  That 
In  accordance  with  the  terms  and  conditions 
of  said  deed  of  trust  $276,000  of  first  mort- 
gage Iwnds  were  properly  executed  by  the 
<^ceT8  of  the  raflway  company,  and  for- 
warded to  the  trustee,  the  St  Louis  Union 
Trust  Company,  with  Instructions  to  certify 
tbe  same.  That  each  and  every  step  and  un- 
dertaking necessary  to  the  Issue  of  said  trands 
was  complied  with,  except  only  that  the  said 
St.  Louis  UDl<m  Trust  Company  wrongfully 


failed  and  refused  to  certify  said  bonds  as 
requested  by  the  railway  company.  The  an- 
swer charged  that  said  defendant  was  in 
equity  entitled  to  a  lien  on  all  of  the  proper- 
ty of  the  railway  company,  and  asked  that 
the  court  ascertain  upon  what  property  the 
plaintiff  trust  company,  as  trustee,  was  en- 
titled to  a  lien  by  virtue  of  Its  deed  of  trust 
of  February  1,  1908,  and  after  the  same  was 
ascertained  that  tbe  court  render  Judgment 
for  the  amount  due,  and  declare  the  same  to 
be  a  lien  upon  the  property  described  in  said 
answer,  and  that  upon  the  sale  of  said  prop- 
erty said  defendant  be  decreed  to  have  an 
equitable  lien  upon  the  proceeds  of  said  sale, 
subject  only  to  the  proper  clalih  of  the  plain- 
tiff, and  for  the  payment  of  taxes  due.  On 
October  7,  1913,  the  defendant  General  Elec- 
tric Company  filed  Its  reply  to  the  answer 
and  cross-petition  of  defendant  Carter.  On 
the  14th  day  of  October  following,  the  de- 
fendant state  of  Oklahoma  ex  rel.  J.  D.  Lank- 
ford,  Bank  Commissioner,  filed  Its  answer 
and  reply,  both  to  the  petition  of  tbe  plain- 
tiff and  the  answer  and  cross-petition  of  the 
defendant  Carter,  In  which  it  put  in  issue 
each  and  every  material  allegation  contained 
in  both  said  petition  and  answer  and  cross- 
petition.  On  the  same  day  the  defendant 
state  of  Oklahoma  filed  its  plea  of  interven- 
tion in  said  last-numbered  action,  in  which 
it  asked  Judgment  against  said  railway  com- 
pany In  the  sum  of  $117,619.11,  with  Interest 
and  attorney  fees,  and  that  as  intervener  It 
"be  given  and  shown  Its  due  priority  against 
any  of  the  assets  of  said  Saptilpa  &  Interur- 
ban  Railway  Company."  On  the  25th  day  of 
October  following  the  plaintiff  filed  Its  reply 
to  the  answers  of  tbe  General  Electric  Com- 
pany, the  railway  company,  and  all  other  an- 
swering defendants,  by  wtilch  It  put  in  issue 
tbe  material  allegations  of  said  answers  and 
pleas.  On  the  27th  of  October,  1913,  the  an- 
swer of  the  defendant  Union  Trust  Company 
was  filed. 

On  October  30,  1913,  trial  was  had  on  the 
plea  in  intervention  of  tbe  defendant  S.  E. 
Carter,  and,  after  said  defendant  had  rested 
his  case,  counsel  for  plaintiff  asked  permls- 
siott  to  amend  its  petition  by  atta<^ng  there- 
to a  supplementary  deed  of  trust,  said  to  have 
been  executed  by  the  railway  company  on  the 
1st  day  of  December,  1908,  and  that  It  be 
permitted  to  further  amend  Its  original  peti- 
tion by  attaching  thereto  a  deed  of  trust,  said 
to  have  been  executed  by  the  railway  com- 
pany on  December  28.  1911.  To  the  propos- 
ed amendment  connseH  for  the  state  and  the 
General  Electric  Company  objected,  claimed 
surprise,  and  asked  time  to  plead.  The 
amendment  was  permitted  to  be  made,  and 
said  defendants  by  the  court  given  until  the 
following  day  at  1:30  o'clock  "to  get  over 
your  surprise  in  this  mhtter."  No  amend- 
ments, however,  appear  to  have  tieen  made  to 
the  original  petition.  In  the  record  in  case 
Na  6436,  S.  E.  Carter,  Plaintiff  In  Error,  v. 
Sapnlpa  &  InCerurban  Railway  Co.  et  al.,  153 
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Pec.  853,  In  this  court,  there  is  an  instrament 
that  purports  to  be  a  deed  of  trust  by  the 
railway  company  to  the  Fidelity  Trust  Com- 
pany, dated  December  1.  1008,  and  which  in- 
cludes not  cmly  all  of  the  property  owned 
by  said  railway  company  on  said  date,  but 
all  that  which  might  thereafter  be  constmct* 
ed  or  acquired  by  iL  There  is  no  proof  that 
this  Instrument  was  ever  delivered,  and  It 
does  not  appear  to  have  ever  been  filed  or 
recorded.  In  the  same  record  Is  found  a  aap- 
plemental  deed  of  trust,  which  purports  to 
have  been  given  by  said  railway  company  to 
said  trust  company,  and  is  dated  December 
28,  1011,  and  which  Instrument  further  pur- 
ports to  have  been  recorded  In  the  office  of 
register  of  deeds  of  Creek  county  on  Febru- 
ary 1,  1012.  Notwithstanding  no  amendment 
appears  to  have  been  made  to  plaintiff's  pe- 
tition, although  permitted  to  be  done,  the 
defendants  General  Electric  CcHnpany  and 
state  of  Oklahoma,  on  October  31,  1013,  filed 
their  answer  to  the  amendment  to  the  peti- 
tion, and  on  the  same  day  the  General  Elec- 
tric Company  filed  an  amendment  to  the 
cross-petition,  and  asked  that  the  Judgment 
theretofore  rendered  In  the  United  States 
District  Court  on  April  14,  1913,  be  declared 
a  first  and  paramount  Hen  upon  all  the  prop- 
erty of  the  railway  company.  On  November 
11, 1913,  in  open  court,  the  plaintiff  trust  com- 
pany oraUy  replied,  denying  the  allegations 
of  new  matter  contained  in  the  answers  and 
cross-petitions  of  the  defendants  General 
Electric  Company  and  the  state  of  Oklahoma. 
On  February  7'th  following,  plaintiff  filed  ita 
motion  for  leave  to  correct  and  amend  its  pe- 
tition by  correctly  describing  the  property, 
which  motion  was  on  the  same  day  heard  and 
granted.  On  the  2d  day  of  March,  1014,  there 
was  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court  of  Creek  county  a  purported  de- 
cree, signed  by  the  district  Judge,  which, 
with  the  schedule  of  the  property  included  In 
the  decree,  consists  of  45  typewritten  pages. 
The  decree  purports  on  its  face  to  have  been 
made  on  October  31, 1013,  and  recites  that  by 
agreement  of  the  plaintiffs  and  all  the  rep- 
resented and  appearing  defendants,  both  caus- 
es Nos.  2621  and  2950  were  consolidated  un- 
der the  style  and  number  of  the  Batter  cause. 
It  recites,  further,  that  the  consolidated  caus- 
es came  regularly  on  for  trial;  the  appear- 
ances of  the  plaintiff  and  the  respective  de- 
fendants and  interveners;  the  submission  of 
all  questions  to  the  court  without  the  inter- 
vention of  a  Jury,  and  that,  in  consideration 
of  the  pleadings  and  evidence  of  witnesses 
who  were  sworn  and  testified  In  open  court, 
the  court  made  certain  findings  of  fact,  and 
to  which,  00  account  (tf  their  Sengtb,  we  shall 
refer  but  briefly. 

Among  other  things,  the  court  found:  That 
prior  to  and  on  tlie  1st  day  of  December, 
1908,  the  railway  company  had  partially  con- 
structed and  was  engaged  In  operating  a 
street  railway  in  the  city  of  Sapulpa,  and 
was  at  said  time  also  engaged  in  coustract- 


ing  and  completing  a  line  of  railway  in  said 
dty,  and  an  interurban  extension  thereof 
from  Sapulpa  to  Elefer,  in  Creek  county. 
That  for  the  purimse,  of  raising  funds  suffi- 
cient to  complete  and  further  equip  said  line 
of  street  railway,  and  said  interurban  exten* 
sloQ  thereof,  bonds  in  the  sum  of  $50,000 
were  Issued,  secured  by  a  deed  of  trust  of 
even  date  therewith.  That  said  deed  of 
trust  was  a  valid,  subsisting,  and  parsmoont 
Hen  upon  all  of  the  property  described,  both 
in  the  decree  and  in  the  attached  scbednle^ 
consisting  of  "  •  •  •  all  of  the  property 
conveyed  by  said  deed  of  tmst  or  mortgage, 
or  passing  thereunder,  or  subject  to  the  lieu 
there<^,  and  upon  all  the  property  acqalred, 
constructed,  improved  or  augmented  with  or 
out  of  the  proceeds  of  the  sale  of  said  bonds, 
or  from  the  income  or  surplus  earnings  now 
in  the  bands  of  the  recover,  prior  and  iHur- 
amount  to  the  rights  and  interests  of  all  oUi- 
er  parties  to  this  crasolldatect  causfc"  Tliat 
the  trustee  had  rradered  actual  and  neoes> 
sary  services  of  the  value  of  |2S0,  and  that 
a  just  oompensatlcm  to  be  paid  the  attorneys 
representing  the  trustee  for  their  services 
rendered  and  to  be  rendered  would  be  |7,00a 
That  the  rl^ts,  interests,  and  claims  of  the 
interveners,  General  Electric  Company  and 
state  <^  Oklahoma,  were  Junior,  lnfertf»>,  and 
subject  to  the  deed  of  trust  and  lien  therectf 
held  by  the  Fld^ty  Trust  Company,  but  that 
the  rights.  Interests,  claims,  and  privUegeit 
if  any,  of  said  several  defendants  and  inter* 
veners,  as  between  and  among  themadves, 
should  be  reserved  for  further  asoertalnmeut 
and  adjudication  by  the  court  That  there 
was  due  tibe  St  Louis  Union  Trust  Company, 
the  bolder  of  said  bonds  and  interest  coupons, 
the  sum  of  $64,190 ;  the  trustee,  the  sum  of 
$250;  the  attorneys  for  the  trustee  the  sum 
of  ¥7,000.  It  was  ordered  that.  If  the  above 
sums  were  not  paid  within  10  days  from  the 
date  of  entry  of  decree,  then  the  receiver 
should  proceed  to  sell  at  public  auction  to  the 
highest  bidder  all  of  the  rights,  franchises^ 
and  other  properties  of  the  said  railway 
company. 

On  the  0th  day  of  April  following  there 
was  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court  of  Creek  county,  a  second  decree^ 
purporting  to  have  been  made  and  entered  on 
the  31st  day  of  October,  1913,  in  said  con- 
solidated case,  denying  equitable  relief  to  the 
defendant  S.  D.  Carter,  on  his  answer  and 
cross-petition,  and  by  which  it  was  decreed 
that  said  Carter  had  no  rights  other  than 
that  of  a  "common  Judgment  creditor"  un- 
der the  state  statute.  On  March  14th  there* 
after  the  defendants  General  Electric  Com- 
pany and  state  of  Oklahoma  filed  In  said  ac- 
tion their  motion,  duly  verified,  charging: 
That,  while  their  claims  had  previously  been 
allowed  at  a  former  hearing,  there  remained 
undetermined  by  and  between  the  plaintiff 
and  said  defendants  the  question  as  to  wheth- 
er or  not  the  deed  of  trust  held  by  the  Ft 
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dellty  Tnist  Ccnnpany  covered  the  xtter-he- 
qolred  property  (tf  the  raOwar  company,  con- 
■istlng  of  certain  tradage  and  eaa^aents 
between  Sapolpa  and  Kleter.  and  whltdi  la- 
sue  was  set  down  for  bearing  «t  the  ISOi 
day  <tf  Febmary,  1914,  but  bad  not  beok  dts- 
posed  of  by  reason  of  the  absence  of  plains 
t&Ts  attorney,  niat  In  total  dlsr^pud  of  the 
rl^te  of  defendants,  and  wltbont  notice  or 
knowledge  aa  thdr  part,  idaintlfl  had  pro- 
pared  and  sabmltted  to  the  ooart  a  Journal 
oit^  In  said  eansie,  pnrp<»tliv  to  dlvosa 
of  practically  all  matters  In  controrersy  tn 
foTor  of  irtalntlfl,  and  asked  that  the  Jotunal 
entry  so  pr^Mred,  and  Inadvertently  signed 
by  tbe  cmirt,  be  set  aside,  Tacatad,  and  hsAA 
tot  naught  On  May  1,  1914,  the  United 
States  Fidelity  ft  Guaranty  Company,  Inter- 
▼ener,  filed  Its  motion  to  strike  tbe  jonmal 
entry  of  October  SI,  1913,  from  the  files, 
and  to  vacate  and  set  aslda  the  purported  de- 
cree, and  charing,  Inter  aUa,  that  In  tact 
no  such  decree  was  ever  rendered.  On  May 
4,  1914,  the  motions  of  the  reqwetlTe  par^ 
ties  coming  on  to  be  heard,  certain  records 
were  tntrodooed  for  tbe  purpose  of  proving 
that  no  sndi  judgment  as  racdted  In  the  de- 
cree had  ever  bem  rendered,  and  that  the 
cause  had  not  been  closed  on  the  day  that 
the  purported  decree  Was  algned,  and  had 
never  been  dewed;  that  there  was  no  evi- 
dence taken  with  rtferaioe  to  the  reasonaUe- 
nesB  of  the  attMn^  fees  allowed ;  and  that 
flo  the  11th  day  (rf  November,  1918,  the  plain- 
tiff orally  replied  to  the  allegations  of  new 
matter  contained  In  tbe  answer  and  croes-pe- 
tltion  <it  the  d^ndants.  O.  I^tls  was 
then  sworn  as  a  witness  and  testified:  That 
be  was  attorney  for  the  Electric  Company 
and  state  of  (^labtnna  in  cause  No.  2969, 
and  was  present  on  the  date  In  October  when 
tbe  cause  came  on  to  be  heard,  and  during  the 
entire  proceedings  of  the  court;  that  tbe 
Judgment  contained  In  the  journal  entry  fil- 
ed on  March  2,  1914,  was  not  announced  In 
open  court  by  the  Judge  on  October  31,  1913, 
to  tbe  witness'  knowledge.  No  Journal  en- 
try bad  ever  been  presented  to  bim,  and  he 
had  no  knowledge  of  the  subsequent  sign- 
ing of  said  journal  entry,  until  a  copy  there- 
of was  presented  him  on  or  about  tbe  12th 
day  of  March,  1914,  by  one  Bates  B.  Burnett 
That  the  issue  Joined  by  tbe  pleadings  as  to 
the  rlgbt  of  tbo  plaintUf  to  a  first  and  para- 
mount Hen  on  tbe  after-acquired  property  of 
the  railway  company  bad  never  been  tried 
or  determined  by  the  court  C.  F.  McMullen 
also  testified,  on  behalf  of  movants,  that  his 
law  firm  represented  several  Judgment  cred- 
itors in  cause  No.  2959,  and  that  he  was  pres- 
ent on  October  31,  1913,  wben  the  trial  was 
bad ;  that  to  tbe  best  of  his  recollectiou  tbe 
wily  matter  heard  or  determined  by  the 
court  on  that  day  was  tbe  Interplea  of  S.  EL 
Carter,  who  claimed  a  lien  under  a  second 
mortgage;  that  on  btitialf  of  hia  cUmts  he 
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was  greatly  Interested  In  the  proceedtnn 
and  that  the  Gartw  dalm  was  the  only  mat-' 
ter  before  the  court  for  consideration.  Plain- 
tiff offered  no  evidence  wbatever  to  refute 
the  records  Introduced,  or  the  testimony  giv- 
en by  tbe  witnesses  Lytle  and  McMullen. 
On  May  9, 1914,  tbe  motlona  were  overruled, 
from  which  order  of  the  court,  tog^her  with 
a  sttbseqnent  order  made  pertaining  to  the 
sale  of  said  railway  pnverty,  this  appMl' 
was  prosecuted. 

[1-4]  In  answer  to  the  ocmtentloo  that  the 
court  erred  In  overruling  said  motions  to 
vacate  and  set  aside  said  pnriMnrted  jomnal 
entry,  and  to  strike  same  from  files,  the  de- 
fendants Fidelity  Trust  Company  and  St 
Louis  UnlOD  Trust  Company  say:  (1)  Ihat 
Iilaintlff  was  ttitltled  to  have  the  decree  up- 
on the  pleadings;  and  ^  that  as  against 
the  evidence  introduced,  the  court  had  the 
right  to  take  Judicial  notice  of  what  hap- 
pened at  the  trial,  and  to  act  upon  *'his  own 
knowledge  matters  transpiring  at  the  time 
of  the  signing  of  tiie  decree."  We  ban  here- 
tofore shown  at  some  length  the  steto  of  the 
pleadings  on  the  date  that  tbe  decree  pur- 
ports to  have  been  made.  From  the  Issues 
joined. and  tendered  tlw  i»eral  answers 
and  cross-petitUms,  plalntlfl  was  not  upon 
the  Issues  entitled  to  the  reli^  or  at  least 
to  aU  the'  relief,  found  and  awarded  by  the 
decree.  How.  In  the  face  of  tbe  pleadings, 
without  proof,  tbe  conrt  made  the  elabora^te 
findings  of  fact  set  forth  In  tbe  decree,  we 
are  unable  to  conjecture.  Whether  or  not 
tbe  Gteneral  Electric  Company  in  fact  bad  a 
lien  upon  the  property  and  assets  of  the  rail- 
way company,  and.  If  so,  whether  such  lien 
attached  to  all  or  part  of  the  property  of 
said  company,  or  to  the  extensions  construct- 
ed from  and  after  the  date  of  plalntllTs  deed 
of  trust  were  questions  that  under  tbe 
pleadings  could  only  be  determined  upon  a 
trial  conducted  In  tbe  manner  and  according 
to  the  forms  of  law.  Obviously  it  was  er- 
ror for  the  trial  conrt  to  render  Judgment  up- 
on the  pleadings  (if  such  was  done),  when 
there  were  pending,  undetermined,  issues  of 
fact  and  to  refuse  upon  timely  motion  to  va- 
cate and  set  aside  such  Judgment  Steuffer 
V.  Campbell,  80  Okl.  76,  118  Pac.  391 ;  Hen- 
nessy  v.  Tacoma  Smelting  ft  Ref.  Co.,  S3 
Wash.  423,  74  Pac.  084.  A  judgment  must 
determine  all  tbe  Issues  properly  raised  In 
the  case,  between  all  parties  properly  before 
tbe  court ;  bence  it  Is  error  to  render  a  Judg- 
ment final  as  to  all  parties,  while  Issues 
remain  undisposed  of.   23  Cya  771,  772. 

[E]  As  to  the  second  contention,  that  as 
against  tbe  evidence  introduced  at  the  hear- 
ing of  the  motion,  the  court  had  the  right 
to  take  judicial  notice  of  what  happened  at 
and  during  the  trial,  it  is  sufficient  to  say 
that  the  record  (other  than  the  decree  It- 
self) falls  to  &bow  that  a  trial  In  fact  was 
had,  except  upon  the  issues  Joined  by  the  an- 
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swer  of  tbe  defendant  Garter.  From  tbe 
'record  before  us,  duly  certified  by  the  same 
judge  who  signed  tbe  purported  Journal  en- 
try, It  1b  shown  that  It  contains  all  the  evi- 
dence and  proceedings  bad  In  said  cause; 
also  there  Is  In  tbe  record  a  signed  stipula- 
tion of  counsel  for  plalntUF  to  that  effect. 
A  case-made  filed  In  an  appellate  court  Im- 
ports absolute  verity  as  to  what  occurred  In 
tbe  trial  below.  Richardson  v.  Penny,  6 
Okl.  328,  SO  Pac.  231;  Moaellan  t.  Minor, 
19  Okl.  104,  91  Pac.  863;  St.  Louis  &  S.  F. 
Ry.  Co.  V.  LoughmUler  (J>.  C.)  193  Fed.  689. 
It  is  the  sole,  conclusive,  and  unimpeach- 
able evidence  at  the  proceedings  In  the  lower 
court,  If  incomplete  or  Incorrect,  amend- 
ment or  correcti(m  must  be  sought  by  tbe 
proper  proceedings.  In  the  case  of  an  omis- 
sion or  error  In  the  record,  tbe  power  exists 
In  the  court  below  to  amend  such  record,  so 
that  it  may  conform  to  tbe  actual  facta  and 
truth  of  the  case.  Oklahoma  Fire  Ins.  Co. 
r.  Klmpel,  S9  OkU  839,  135  Pac.  6.  A  merd 
Inference  arising  fnnn  the  record  that  there 
mlgtat  have  been  other  evidenoe  introduced 
at  the  trial  than  that  produced  in  tbe  case- 
made  will  not  outweigh  tlie  positive  state- 
ments of  the  trial  judge  that.it  is  aU.  of  the 
evidence  in  the  case.  Gardner  t.  Elme,  20 
Okl.  784,  95  Pac  242.  There  does  not  ap- 
pear, por  is  it  contended  by  the  defendants 
in  error,  that  one  word  of  evidence,  either 
oral  or  documentary,  <m  behalf  of  tbe  plain- 
tiff, was  introduced  during  any  bearing  had 
In  said  cause.  The  qnestloa  la  not,  tberefwe, 
one  at  what  facta  the  court  may  assume 
Judicial  knowledge,  but  whether  in  flict  a 
trial  was  had.  A.  trial  Is  defined  by  section 
40S8.  Rev.  Laws  1910,  to  be  a  Judicial  ex- 
amination of  the  issues,  whether  of  law  or 
of  fact,  in  an  action.  It  follows  that  with- 
out a  trial,  where  issues  are  Joined,  the 
court  cannot  render  Judgment.  Tbe  bonds 
upon  their  face  were  not  dne,  and  could  only 
have  matured  npmi  the  breadi  of  a  collateral 
condition  maturing  them.  It  was  necessary 
to  take  evidence  to  prove  what  pr<verty  the 
deed  of  trust  covered.  No  spedflc  property 
was  described  In  ^ther  the  deed  of  trust  or 
petition,  except  certain  dty  lots  and  the 
municipal  franchise  of  the  railway  company. 
Other  property  Included  In  the  deed  of  trust 
was  described  as: 

"All  of  its  right  of  wa^,  roadbed,  and  tracks, 
plant,  pole  lines  and  wire,  and  all  equipment 
u^ed  in  connection  with  its  line  of  electric  rail- 
way in  said  <Aty  and  town." 

The  schedule  referred  to  In  the  decree  pur- 
ports to  technically  describe  In  great  detail 
the  entire  right  of  way  of  the  railway  com- 
pany. What  portion  of  the  property  of  the 
railway  company  described  In  the  decree, 
or  attached  schedule,  was  acquired  after 
the  date  of  the  original  deed  of  trust,  and 
whether  the  lien  of  the  plaintiff  was  a  first 
and  paramount  Ilen  on  all  of  the  property, 
real  and  personal,  of  the  railway  company, 
all  lnv<dved  a  conalderatloB  at  questlona  of 


fact  that  could  only  properly  be  determined 
upon  a  trial,  it  would  require  evidence  to 
prove  tbe  reasonable  value  of  tbe  services 
of  both  tbe  trustee  and  his  attorneys.  As 
proven  by  the  testimony  of  the  witnesses  and 
the  proceedings  in  said  causes,  It  Is  conclu- 
sively shown  that  no  trial  In  fact  was  ever 
had,  except  upon  tbe  C^uter  Inteiplea.  In- 
deed, the  Issues  bad  not  been  made  up  in 
said  cause  on  October  31,  1913,  for  snbse- 
quent  to  said  time  tbe  plaintiff  filed,  not  only 
Its  reply,  but  an  amendment  to  Its  petition. 
Not  only  does  the  record  filed  with  the 
clerk  of  the  court,  more  than  four  months 
subsequent  to  the  date  It  bears,  attempt  to 
forecloee  and  condude  the  ri^ts  of.sald  par* 
ties  (except  as  between  and  among  the  sev- 
eral defendants),  but.  If  pwndtted  to  stand, 
effectually  denies  the  defendants  and  in- 
terveners the  rlg^t  of  appeaL  Tba  role  that 
a  Jodidal  record  cannot  be  assailed  assnmes 
an  honest  record.  In  re  Havird,  2  Idalus 
687,  24  Pac.  642;  Lowry  T.  McMillan,  8  Fa. 
1S7,  49  Am.  Dec^  501;  Sweet  v.  Manidn,  60 
Uo.  65;  Helntz  et  al.  t.  O^iayer  et  aL,  82 
T«x.  658,  00  8.  W.  929^  61  S.  W.  640. 

The  motion  of  the  defendants  in  error 
Fidelity  Trust  Company  and  St.  Louis  UnUm 
Trust  Company  to  dismiss  tbe  qpipeal  ^ould 
be  and  is  overruled.  While  a  number  of 
cases  by  this  court  are  dted  in  sutvort  of 
their  contention,  nam  of  them  are  control* 
ling,  or  arose  under  conditions  such  as  are 
presented  by  the  record  beftne  us.  The  ap- 
peal of  tbe  plaintiffs  in  error  is  prosecuted 
from  the  action  of  the  lower  court  In  over- 
ruling their  motion  to  vacate  and  set  aside 
tbe  journal  entry  of  tbe  purported  Judgment 
of  October  31, 1913.  This  Judgment,  we  have 
said.  Is  without  force  or  legal  effect;  bence 
the  recitals  contained  therein  of  tbe  appear- 
ance of  parties,  who  in  fact  did  not  appear, 
there  being  no  trial,  cannot  be  accepted  as 
evidence  la  support  of  the  motion  to  dlsmlas. 
The  certificate  of  the  trial  Judge  recites  that 
the  case-made  tendered  and  signed  "sets 
forth  a  true  and  correct  copy,  and  contains 
a  true  and  correct  statement  of  the  pleadings, 
motions,  orders,  filings,  evidence,  Judgment, 
and  proceedings  In  said  cause,"  and  on  the 
day  that  tbe  case-made  was  signed  and  set- 
tled, R.  B.  Thompson,  attorney  in  tbe  lower 
court  for  the  Fidelity  Trust  Company  and 
the  St.  Louis  Union  Trust  Company,  signed 
In  said  cause  a  stipulation  which  recites  that 
the  case-made  served  upon  him  contained 
a  "full,  true,  correct,  and  complete  copy  and 
transcript  of  all  the  proceedings  In  said  cause, 
including  all  the  pleadings  filed  and  proceed- 
ings had,  all  the  evidence  offered  and  intro- 
duced relating  thereto,  all  the  orders  and  rul- 
ings made  and  exceptions  allowed,  and  all  tlie 
record  upon  which  the  Judgment  and  Journal 
entries,  and  each  oftbem,  in  said  cause,  were 
made ;  and  the  same  Is  a  true,  full,  complete, 
and  correct  case-made."  This  case-made  does 
not  show  that  <me  of  the  d^radanti^  other 
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tban  tbose  tqion  whom  tbe  ease>made  was 
served,  and  who  have  waived  the  Imoance  and 
service  of  summons  in  error  In  this  court,  ever 
appeared  and  filed  any  jdeadlng  or  made  any 
jAeteDOb  In  the  lower  covrt  Tbe  petition  of 
the  FIdtiUy  Trust  Company  named  the  plain- 
tiff In  errw  Gateral  Electric  Company  and 
a  number  of  others  as'  parties  claiming  to 
be  creditors  of  the  defendant  railway  com- 
pany, and  who  asserted  scnne  rlf^  and  In- 
terest In  the  subject-matter  of  the  acttcm 
adverse  to  the  plaintiff  as  trustee,  and  made 
them  defendants  In  order  to  have  determined 
and  coniduded  th^  Interest  and  title,  if 
any,  !n  the  subject-matter  of  the  suit  The 
record  not  disclosing,  but,  on  the  other  hand, 
affirmative  showinyg,  that  the  def^dants, 
who  were  not  parties  to  the  proceedings  <m 
appeal,  not  hkvlng  appeared  and  asserted 
any  claim  or  tiUe  to  the  property  in  litiga- 
tion, tbe  motion  to  dismiss  must  be  overrul- 
ed. Love,  Sheriff,  et  al.  v.  Gavett,  26  OtO. 
179,  109  Pac.  653;  Jones  v.  Balstey  A  Rogers 
«t  al.,  25  OkL  S44,  106  Pac.  830,  138  Am. 
St.  Rep.  921. 

Whatever  may  be  tbe  right  of  the  defend- 
ants not  brought  Into  the  proceedings  on  ap- 
peal, it  not  appearing  tbat  any  valid  Judg- 
ment, either  for  or  against  them,  has  been 
rendered,  their  rights  remain  unaffected,  and 
may  be  hereafter  determined.  Outcelt  v.  Col- 
lier, 8  OkL  473,  68  Pac.  642;  Cbapple  v. 
Gidney,  38  Okl.  596,  134  Pac.  859.  We  say 
this  for  tbe  reason  that  the  only  order. 
Judgment,  or  decree  contained  in  tbe  case- 
made,  by  whicb  the  rights  of  said  omitted 
def^dants  can  in  any  wise  be  affected.  Is 
the  purported  decree  of  October  81,  1913, 
but  which  In  fact  did  not  settle  or  determine 
the  rights,  U  such  exist,  of  any  of  the  par- 
ties to  It;  unless  It  be  that  of  the  dtfendant. 
Carter. 

From  what  we  have  said,  it  follows  that 
the  Judgment  of  the  trial  court,  overruling 
and  denying  the  motion  of  plaintiffs  In  error, 
should  be  reversed,  and  tbe  cause  remanded, 
with  Instructions  to  sustain  said  motions, 
and  to  proceed  to  hear  and  determine  the 
issues  presented  by  the  pleadings  as  though 
the  purported  decree  of  October  81,  1913, 
had  not  been  filed. 


(4>  Okl.  898) 

VNJTBD  STATES  FIDELm  ft  OUARAN- 
TY  CO.  V.  FIDELITY  TRUST  CO. 
et  aL  (Na  6457.) 

<8upr«ne  Goart  of  Oklabonia.   Nov.  23.  1915.) 

(BvBaUu  &v  the  OourtJ 

1.  Afpeak  and  Ebrob  ®»323  —  DisianAi.  — 
Want  ov  Nbcessabt  Pabties. 

Same  as  paragraph  1  fn  syllabus  to  Gener- 
al Electric  Cottipany^et  aJ.  v.  Sannlpa  &  Tnter- 
nrban  Railway  Company  et  al.,  153  Pac.  189. 

[Ed.  Note^ — For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  SS  1790,  1798-1805;  Dec.  Dig. 
«=9323.1 
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2.  JuDQifERT  4=>194— RENDmoif  —  Issues 
Undisposed  of. 

Same  as  psragraiA  2  in  syllabos  to  Gen- 
eral Electric  Company  ^  aL  t.  Sapuloa  ft  In- 
terurban  Railway  Company  et  aL,  158  Pae.  189^ 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  894-360;  Dec.  Dig.  «3»19l.] 

3.  Pleadiko  «=»370— Issobs. 

Same  as  paragraph  3  in  syllabus  to  Gener- 
al Electric  Company  et  al.  t.  Sapulpa  &  Inter- 
urban  Railway  Company  et  aL,  153  Pac  189. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  1210;  Dea  Dig.  «=!>370.] 

4.  Jddqhent  <S=>3M  —  Bbnditiok  —  Gbound 

FOB  ReVEBBAL  '  RXFCSAI.  TO  SR  AsIDB 

JUDQUBHT. 

Same  as  paragraph  4  in  syllabus  to  Gener- 
al Electric  Company  et  al.  v.  Sapnlpa  ft  Inter- 
urban  Railway  Company  et  aL,  163  Pac.  189. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Di»  IS  691,  70S.  704;  Dec.  Dig.  «:s>354.] 

5.  Appbai.  Airo  Ebbob  4=3662  —  Rbcobd  — 

Vebitt. 

Same  as  paragraph  5  la  syllabus  to  Gener- 
al Electric  Company  et  aL  v.  SapulM  ft  Inter- 
urban  Railway  Company  et  al.,  153  Pac.  189. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  2860-2852;  Dea  Dig. 

6.  LnfrrATiON  of  Acnorrs  ^=>43  — Runirma 
OF  Statute  —  Acobdal  or  Causb  —  "Causb 
OF  Action  Has  Accbded." 

Where  one  person  may  rightful^  sae  an- 
other, a  eanse  of  acti<M!i  has  accrued,  and  the 
atatnte  of  limitations  begins  to  run. 

[Ed.  Note.— For  other  cases,  see  limitatlOD  of 
Actioos.  Cent  Dig.  H  217-219;  Dec  I^.  «s> 
43.] 

7.  linOTATION  OF  A0TXON8  «=9l80— PiXAniNO 

Where  a  intition  uptm  Its  fitce  does  not 
show  tbat  tbe  cause  of  action  is  barred  by  the 

statute  of  limitations,  a  demurrer  thereto,  urged 
siKKdally  upon  that  ground,  sboald  be  overmled. 

[Ed.  Note.— For  otbw  cases,  see  Limitation  of 
Actions,  Cant.  Dig.  H  670-671^  681;  Dec  Dig. 

•ss»i8a] 

8.  Chattel  Mobtqaobs  <ts»83  —  Razlboads 
$==>160— EorrrABUE  I^Eir- Pleading. 

Intervener's  petition  charged  that  in  the 
year  1909  the  Sapulpa  A  Interurben  Railway 
Company  entered  into  written  contracts  with 
certain  persons  wbich,  in  consideration  of 
certain  sums  erf  money  to  be  paid  it  by  said 
persons,  It  covenanted  and  agreed  to  extend  and 
put  in  Operation  certain  lines  of  electric  road 
in  Creek  county  within  six  months  from  tlie  data 
thereof,  and  to  issue  and  deliv^  to  said  persims 
bonds  of  said  railway  company,  having  a  par 
TsJoe  equal  to  the  amounts  paid  said  company 
by  said  persons  respectively  therefor,  and  far- 
ther covenanted  and  agreed  in  said  contracts 
that  the  payment  of  said  bonds  would  be  secnr- 
ed  by  a  first  mortgage  on  the  entire  road  and 
its  equipment;  that  tlie  payments  were  all  made 
in  reliance  upon  the  written  agreement  to  so  ex- 
tend said  line  of  railway,  and  to  execute  and 
deliver  the  bonds  secured  by  first  mortgage  on 
tbe  railway  property;  that  tbe  funds  derived 
were  received  and  retained  by  tbe  railway  com- 
pany under  the  terms  of  said  contracts,  but  that 
said  company  failed  to  Issue  said  bonds  and 
execute  said  mortgage,  and  had  never  repnid 
the  sums  so  advanced  it;  and  that  during  the 
year  1914,  intervener  became  and  then  was  the 
owner  of  said  contracts.  The  petition  further 
allejtcd  that  the  funds  rpceived  by  it  on  account 
of  said  contracts  were  used  by  said  ralrway  in 
the  construction  of  extensions  to  its  line  of  road, 
and  in  the  acquisition  of  additional  equipment 
not  covered  by  or  Included  in  a  prior  deed  oc 
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trast  on  certain  of  the  railway  company's  prop- 
erty, ond  charged,  because  of  the  fact  that  the 
ori^nal  holders  <k  the  bond  ccmtracts  were  in- 
duoed  to  advance  to  said  railway  company  said 
sums  of  money  under  the  express  promise  and 
Ci^ntract  of  sfud  company  to  make  said  exten- 
sions and  to  secure  the  repayment  thereof  by  a 
6rBt  mortgage  upon  its  road  and  equipment,  in- 
cluding said,  extensions  and  additional  equip- 
ment, said  extensions  and  eqoipmuit  came  into 
existence  and  became  the  inoperty  ot  the  rail- 
way company,  diarsed  with  an  equitable  lien  in 
favor  of  the  holder  or  holders  of  said  oontracts, 
as  security  for  the  r^ayment  of  said  sums  of 
money.  Held,  on  demurrer,  that  the  alle^tions 
of  the  petititm  were  sufficient  to  create  an  equi- 
table ben  upon  the  subsequently  acquired  exten- 
sians  and  additional  eqniiHnent  of  the  railway 
company,  and  the  fact'  that  said  extensions  or 
equipment  were  not  In  existence  or  owned  by 
the  railway  company  at  the  time  the  contracts 
were  made  would  not  in  «qul^  defeat  Interven- 
er's right  to  such  lien  apoa  said  property,  when 
it  came  into  existence. 

I  Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  8  17;  Dec.  Dig.  «=»33;  Rail- 
roads. Cent.  Dig.  f  481;  Dec  Dig.  «»160.] 

9.  Pleading  ^=>211  —  Oaui  Dkhubreb  —  Ef- 
fect. 

A  demnrrer  ore  tenna,  or  an  oral  demurrer, 
should  be  considered  as  a  general  demurrer  <uily. 
It  is  error  to  sustain  such  demurrer,  where  the 
pleading  attacked  states  a  cause  of  action  enti- 
tling the  pleader  to  any  rdlef. 

[Ed.  Not&— For  other  cases,  see  Pleading, 
Cent.  Pig.  IS  472,  481;  Dea  Dig.  «=»211.] 

Error  from  District  Gooct,  Creek  Oonntr; 
Wade  S.  Stanfleld,  Judge. 

Action  between  the  United  States  Fidelt- 
ty  &  Guaranty  Companr  and  the  Fidelity 
Trust  Company  and  others.  From  an  order 
denying  an  application  to  set  a^de  a  pur- 
ported decree,  and  from  a  Judgment  sustain- 
ing demurrers  of  the  Fidelity  Trust  Com- 
pany and  others  to  Intervening  petition  of  the 
United  States  Fidelity  ft  Guaranty  Company, 
the  latter  brings  ^ror.  Reversed  and  re- 
manded, with  directions. 

Ames,  Chambers,  Lowe  ft  Richardson,  ot 
Oklahoma  City,  for  plalntUf  in  error.  S.  P. 
Freellng,  Atty.  Gen.,  and  McDougal  ft  Lytle, 
of  Sapulpa,  for  the  State  and  defendant  iu 
error  General  Electric  Co.  R.  6.  Thompson, 
of  Sapulpa  (A^,  Snyder,  Owen  ft  Lybrand, 
of  Oklahoma,  City,  of  counsel},  for  defendants 
In  error  Fidelilr  Trust  Co.  and  St  Louis 
Union  Trust  Co. 

SHARP,  J.  The  action  of  the  trial 

court  in  overruling  and  denying  the  motion 
of  the  plaintiff  in  error  to  vacate,  annul,  and 
set  aside  the  purported  decree  of  the  court, 
dated  October  31,  1913,  as  well  as  the  motion 
to  dismiss  the  appeal,  each  involve  questions 
presented  and  determined  In  the  case  of 
General  Electric  Co.  et  al.  v.  Sapulpa  ft  In- 
tenirban  Ry.  Co.  et  al.,  153  Pac.  189,  this 
day  decided.  For  the  reasons  given  in  the 
opinion  in  that  case,  the  motion  to  dismiss 
the  appeal  in  the  present  case  is  overruled; 
also  the  action  of  the  trial  court  in  signing 
the  journal  entry,  dated  October  31,  1913, 
purporting  to  be  a  decree  in  favor  of  the  de- 


fmdant  In  error  Fidelity  Trust  Ofunpany, 
and  against  the  several  defendants  and  Int^ 
vawrs,  and  In  refusing  to  vacate  and  set  the 
same  aside.  Is  reversed,  upon  the  antliorit? 
of  General  Electric  Ca  et  aL  t.  SivnllM  ft 
Interorbaa  Ry.  Co.  et  al. 

The  present  case,  liowerer,  presents  other 
questions  for  4rar  consideration  and  deter- 
mination. On  April  15, 1914,  leave  was  grant- 
ed the  United  States  Fidelity  ft  Ooaranty 
Company  to  file  In  consolidated  cause  Na 
2967,  FideUty  Tnist  Ca  t.  Sapulpa  ft  In- 
terurban  Railway  Ca  at  aL,  Its  Intervening 
petition,  and  which  petition  was  according- 
ly filed  In  said  court  on  said  day.  Said  peti- 
tion alleged  that  on  March  26,  1014,  It  had 
filed  in  said  cause  its  appUcatlon  fbr  flie  al- 
lowance c£  payment  of  certain  dalnu  against 
the  Sapnlpa  ft  imemrban  Railway  Oompany, 
and  charged  that  in  the  year  1009  the  said 
railway  company  entered  Into  written  bond 
contracts  with  certain  persons  by  which,  in 
consideration  of  certain  sums  of  money  paid 
and  to  be  paid  to  it  by  said  persons,  it  can- 
nanted  and  agreed  to  extend  and  have  in 
operation  its  line  of  electric  road  between 
Sapulpa,  Klefier,  and  Olom  Pool,  in  Greek 
county,  within  six  months  from  the  date  of 
said  contracts,  and  to  issue  and  deliver  to 
said  persons  bonds  of  said  railway  company 
having  a  par  value  equal  to  tiie  amounts  luld 
Into  said  company  by  said  persons  respective- 
ly tberefbr,  which  said  bonds  were  to  be 
payable  In  10  years,  and  to  bear  interest  at 
the  rate  of  6  per  cent  per  annum;  that  it 
was  further  covenanted  and  agreed  In  said 
bond  contracts  that  the  payment  of  aald 
bonds  would  be  secured  by  a  first  mortgage 
on  the  entire  line  of  road  and  egulpm^t  of 
said  railway  company.  The  petition  then 
gives  the  names  of  the  persons  with  whom 
said  contracts  were  made,  the  dates  thereof, 
and  the  amounts  paid  thereunder  by  said 
persons  to  the  railway  company,  and  charges : 
That  the  payment  of  said  sums  of  m<mey  by 
said  persons  to  said  railway  company  were 
all  made  In  reliance  upon  the  written  agre^ 
ment  of  the  said  railway  company  to  so  ex- 
tend said  line  of  railway,  and  to  execute  and 
deliver  to  said  persons  said  bonds,  secured 
by  first  mortgage  upon  the  entire  line  of  road 
and  equipment  of  said  railway  company, 
and  said  sums  were  so  paid  to  said  railway 
company  solely  for  said  bonds,  which  were 
to  be  so  used  and  secured.  That  the  said 
railway  company  took,  received,  and  retained 
said  sums  of  money  from  said  persons,  under 
the  terms  of  said  bond  contracts,  and  after 
collecting  and  receiving  from  the  persona 
therein  named  the  sums  of  money  therein 
set  out,  which  said  sums  said  persons  were 
induced  to  pay  under  and  by  means  of  the 
covenants  and  agreements,  contained  in  said 
contracts,  to  execute  and  deliver  said  bonds, 
and  secure  the  payment  of  the  same  by  first 
mortgage  upon  the  entire  line  of  road  and 


«9Fn  ettisr  o«MS  ■••  same  tople  and  KBT-NUMBE&  In  aU  Kv-Mwab«r«d  DlsesU  and  ladaxsa 


Digitized  by 


Google 


OkL)  UNITED  STATES  FIDELITY  A 


a.  CO.  r.  FIDELITY  TRUST  Oa  197 


equipment  of  said  company,  and  said  railway 
company  expended  said  sums  so  iMild  and  re- 
ceived in  extending  said  line  of  electric  road 
from  Sapulpa  to  the  town  of  Klefer,  and  in 
bnUding  the  extension  to  Forest  Park,  and 
in  purchasing  certain  additional  cars  to  be 
run  between  Sapulpa  and  Kiefer;  and  that 
said  railway  company  failed  and  refused  to 
issue  said  bonds  and  to  execute  said  mort- 
gage, and  had  never  repaid  the  said  persona 
or  any  subsequent  holders  of  said  contracts 
said  sums  of  money  or  any  part  thereof. 
That  on  or  about  Mardi  12, 1914.  the  petition* 
er  therein  became,  and  thereafter  was,  the 
owner  and  holder  of  said  bond  contracts, 
copies  of  which  were  attached  as  exhibits 
to  plaintKTs  Intervening  petition.  The  peti- 
tion further  charged  that  prior  to  the  execu- 
tion of  said  bond  contracts  the  railway  c<»n- 
pony  Iiad  become  and  was  indebted  to  the  St. 
Ijouis  Union  Trust  Company  in  the  sum  of 
$50,000,  to  secure  the  payment  of  whldi 
sum  said  railways  company,  on  the  1st  day  of 
Febmary,  1908,  executed  a  mortgage  or  deed 
of  trust  to  the  Fidelity  Trust  Company,  as 
trnstee,  fbr  the  use  and  benefit  of  the  said 
St  Louis  Union  Trust  Company,  upon  the 
entire  line  and  equipment  of  said  railway 
company  as  then  existing.  That  at  the  time 
of  the  creation  of  said  indebtedness  to  said 
St.  Louis  Union  Trust  Company,  and  at  the 
time  of  the  execution  of  said  mortgage  or 
deed  of  trust  to  said  Fidelity  Trust  Company, 
securing  said  Indebtedness,  and  for  a  long 
time  thereafter,  said  railway  company's  line 
of  road  comprised  (mly  about  two  miles  of 
trackage,  the  description  of  which  said  line 
as  then  existing  was  at  the  time  unknown  to 
the  petitioner,  but  that  it  offered  to  prove 
■aid  description  iipcm  a  hearing,  and  asked 
leave  to  Incorporate  said  descrlptloii  as  prov- 
edt  in  sach  order  or  decree  as  sturald  be  made 
npcm  wacb  hearing.  The  petition  tarOxee  al- 
leged that  in  neither  tiie  note  or  bonds  evi- 
dencing said  Indebtedness  to  said  SL  LonUi 
Union  Txmt  Company,  nor  in  the  mortgage  or 
deed  of  trust  executed  to  the  Fidelity  Trust 
Company,  did  said  railway  company  obligate 
Itself  to  make  ai^  or  eiUier  of  the  uteiulons 
to  said  line  or  lines  to  its  eqnlinnent  tliereln 
mentioned.  The  petition  further  dbarged: 
Tbat  the  eztoisUm  of  the  said  line  of  rail- 
way, from  the  cUy  ct  Sapnlpa  to  the  town 
at  Kiefer,  a  distance  of  about  six  miles,  and 
fb»  extension  of  said  line  of  railway  to 
Forest  Parte,  and  tiie  additional  equipment 
of  said  railway,  consisting  of  the  cars  operat- 
ing on  the  Kief^  extension,  were  none  of 
then  built  or  owned  by  said  railway  company 
at  the  time  of  tiie  creation  of  Its  debt  to  the 
8t  Louis  Union  Trust  Company,  or  the  execu- 
tion, of  the  mortgage  or  deed  of  trust  to  the 
ndellty  Trust  Company,  w  for  a  long  time 
thereafter;  and  that  said  exten^ns  and  ad- 
ditional equipment  were  not  oonstmcted  or 
acquired  until  after  the  execution  of  said 
baad  contracts  tbexeln  mottloned,  then  held 


and  owned  by  the  petitioner,  and  until  after 
the  payment  to  the  said  railway  company  by 
the  original  Uolders  of  said  bond  contracts 
of  the  amount  of  said  contracts,  aggregattns 
the  sum  of  $14,733.  That  the  sums  so  collect- 
ed on  said  bond  contracts  were  expended 
by  said  railway  company  in  the  construction 
of  said  extensions,  and  the  acquisition  of  ad- 
ditional equipment  Tliat  as  to  all  of  said 
extensions  of  said  line  of  railway  and  ad- 
ditional equipment  constructed  and  acquir- 
ed subsequent  to  the  creation  of  said  debt 
to  the  said  St  Louis  Union  Trust  Company, 
and  the  executl<m  of  said  mortgage  or  deed 
of  trust  to  said  Fidelity  Trust  Company, 
□either  of  said  trust  companies  was  a  pur- 
chaser or  mortgagee  for  value,  but  the  lien 
of  said  mortgage  or  deed  of  trust  so  executed 
to  the  Fidelity  Trust  Company  on  said  sub- 
sequently constructed  and  acquired  exten- 
sions and  additional  equipment  was  then  sub- 
ject to  all  liens  and  equities,  valid  against 
said  railway  company,  arising  in  the  con- 
struction and  acquisition  of  said  extensions 
and  additional  equipment  niat  because  ot 
the  fact  'that  the  original  holders  of  said 
bond  contracts  were  Induced  to  advance  to 
said  railway  cmnpany  the  said  sums  ot  num-  - 
ey,  under  and  by  virtue  of  the  express  prom- 
ise and  contract  of  said  railway  omnpany. 
to  make  said  ^tensions  to  said  line  of  rail- 
way, and  to  secure  the  repayment  of  said 
sums  by  a  nrst  mortgage  upon  the  entire  line 
of  road  and  its  equipment  Including  said 
extensions  and  additional  eqn^mmt,  aaSA 
extensions  and  additional  equipment  came 
into  existence  and  became  the  property  of 
said  railway  company,  diarged  from  their 
Inc^ition  with  an  equitable  lien  In  twor  of 
tlie  holder  ot  said  bond  contracts,  as  securi- 
ty for  the  repayment  ef  said  sums  of  numer, 
which  said  equitable  lien  was  prior  to  and 
superior  to  the  dalms  and  liens  of  said  St 
Louis  Union  Trust  Company  and  said  Fideli- 
ty Trust  Company,  and  to  the  dalms  and 
liens  ot  any  and  all  otber  creditors  said 
railway  company.  That  at  the  time  of  the 
execution  of  said  bond  contracts,  and  the  ad- 
vancement of  said  sums  ot  m<mey  by  the 
holders  thereto  to  said  railway  company,  said 
St  Louis  UnUm  Trust  Ccaupany  and  said 
Fidelity  Trust  Company  each  had  full  knowl- 
edge of  th^  executlfm,  tiie  fact  of  the  ad- 
vancement of  mon^  tliereander  by  the  hold- 
ers thereof,  the  terms  and  provisions  of  said 
contracts,  and  of  the  facts  and  circumstances 
rdating  theretc^  as  wdl  as  the  purpose  for  • 
which  said  money  so  advanced  was  to  be 
used,  and  counseled  and  advised  said  railway 
company  to  execute  said  contracts,  and  to 
procure  said  sums  thereunder.  The  peti- 
tioner asked  that  it  be  adjudged  and  decreed 
to  have  an  equitable  lien  upon  the  extensione 
and  addttl<»al  equltHnoit  of  the  railway  com- 
pany therdn  mmtloned ;  13iat  said  equitable 
lien  upon  said  extaislons  and  additional 
equipment  be  adjudged  to  be  prior  and  supe- 
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rlor  to  tbe  claims  and  flens  of  the  said  St. 
Louis  Union  Trust  Company  and  the  said 
Fidelity  Trust  Company,  and  of  all  otber 
creditors  of  said  railway  company;  that 
said  petitioner's  claim  under  said  bond  con- 
tracts, with  interest  thereon,  be  adjudged 
and  be  decreed  to  be  secured  by  said  equitable 
lien  on  said  extensions  and  additional  eqiulp> 
ment;  that  the  lien  of  said  petitlcmer  on 
said  extensions  and  additional  equipment  be 
protected  by  seitarate  sale  or  by  s^rate 
praisement  of  said  exten^ons  or  equipment; 
and  that  out  of  the  proceeds  of  tbe  sale  of 
satd  railway  company's  property,  including 
said  extensions  and  addltltmal  equipment; 
petitioner's  claims  under  said  bond  contracts 
be  flrst  paid  before  any  other  appUcatl<m  of 
tbe  proceeds  of  said  property  be  madew 

[I,  7]  To  the  petition  tbe  plaintiff  below. 
Fidelity  Trust  Company,  and  the  defendants 
General  Electric  Company  and  State  of 
Oklahoma  ex  reL  J.  D.  Lankford,  Bank  Com- 
missioner, demurred  ore  tenus,  and  which 
demurrers  were  on  May  9,  1914,  sustained; 
the  order  sustaining  them  reciting  that  tbe 
petition  failed  to  show  that  tbe  United  States 
Fidelity  &  Guaranty  Company  was  enti- 
tled to  an  equitable  Uen  upon  either  the 
Kiefer  extension  or  the  Forest  Park  exten- 
sion of  tbe  defendant  railway  company.  Tbe 
court's  action  In  this  respect  Is  assigned  as 
error.  Assuming  that  the  defendants  Gener- 
al Electric  Company  and  State  of  Oklahoma 
bad  the  right,  prior  to  having  establisbed 
their  respective  claims,  to  contest  the  allow- 
ance of  other  claims  and  liens,  and  hence 
tbe  right  to  demur  to  the  Intervening  petition 
.  of  the  plaintiff  in  error,  should  the  demur- 
ers  have  been  sustained?  It  la  said  that  the 
claim  of  the  plaintiff  in  error  is  barred  by 
limitations,  because  of  the  fact  that  the  basis 
of  Its  claim,  and  the  obligations  from  which 
it  arose,  was  made  and  entered  into  more 
tban  five  years  prior  to  the  Qling  of  Interven- 
er's petition,  and  sections  3844,  4657,  Rev. 
Laws  1910,  are  cited  and  relied  upon  in  sup- 
port of  the  court's  action  in  sustaining  the 
demurrers.  By  section  4654,  Rev.  Hawa 
1910,  it  is  provided  that  dvil  actions  can 
only  be  commenced  within  tbe  period  pre- 
scribed in  article  2,  c  60,  of  tbe  Statutes, 
after  the  cause  of  action  shall  have  accrued; 
and  by  section  4657  it  is  provided  that  an 
action  upon  any  contract,  agreement,  or 
promise  in  writing  shall  be  brought  within 
five  years  after  the  cause  of  action  shall 
have  occrued,  and  not  afterwards.  When, 
tben,  did  tbe  several  causes  of  action  accrue 
to  the  holders  of  the  original  bond  con- 
tracts? The  various  contracts  were  executed 
in  the  months  of  January  and  February, 
1909,  and  provided  for  the  payment  of  a 
sum  named  In  cash,  and  additional  sums 
monthly  thereafter  until  the  entire  amount 
subscribed  had  been  paid,  and  that  tbe  rail- 
way company  was  to  construct  and  put  in 
operation  Its  line  of  electric  railroad  be- 


tween Sapulpa,  Kiefor,  and  Olenn  Pool  with- 
in ^  months  from  the  date  of  the  several 
contracts,^  and  that  the  bonds  agreed  to  be 
ddivered  the  holders  should  be  furnished 
them  by  the  railway  company  within  ten 
days  from  tbe  date  of  the  completion  of  tbe 
line  of  road  to  Kiefer  and  Glenn  Pool,  and 
upon  full  payment  ijt  the  amounts  subscrib- 
ed. From  the  foregctfng  It  will  be  seen  that 
the  mortgage  was  to  be  executed  at  a  future 
tim^  and  the  bonds  secured  ther^y  to  be  de- 
livered within  a  fixed  time  from  the  comple* 
tlon  of  the  Une  of  railroad.  When  tbe  road 
was  in  ftLCt  completed  the  petltlmi  does  not 
allege^  If  at  tbe  explratlim  ot  Ox  months 
(the  maximum  time  fixed),  the  statute  would 
not  have  begun  to  run  until  June  or  July, 
1909.  But  this  is  not  all— for  the  contract 
further  provides  that  the  bonds  were  not  to 
be  delivered  until  the  completltm  of  the  line 
of  road,  the  full  payment  by  tbe  subecriber 
of  the  amonnt  of  the  reqiectlTe  bond  sub- 
scriptions. These  final  payments  were  made 
at  various  dates,  and  within  five  years  of 
the  time  that  the  petition  was  filed;  so,  even 
were  it  made  to  appear  that  the  road  was 
completed  within  less  than  the  maximum 
tlm6  allowed,  still  no  cause  of  action  would 
have  accrued  to  the  original  holders  of  the 
contracts,  on  account  of  the  further  iirovi- 
slon  with  respect  to  payment  Whenever 
one  person  may  sne  anottier.  a  cause  of  ac- 
tion has  accrued,  and  the  statute  begins  to 
run.  In  the  law  of  contracts,  the  statute  ot 
limitations  be^s  to  run  against  a  party 
to  tbe  contract,  himself  not  in  deftiult,  when 
the  contract  ts  broken  by  the  otber  party,  hue 
not  before  that  time.  The  petition  not  dis- 
closing upon  Its  face  that  the  cause  of  ac> 
tlon  was  barred  by  statute.  It  was  error  for 
tbe  court  to  sustain  a  demurrer  thereto  on 
that  ground.  Bets  v.  Wilson,  17  Okl.  383.  87 
Pac.  844;  Tucker  v.  Hudson  et  aL,  38  OU. 
790,  134  Pac.  21. 

[8]  Likewise,  we  think  the  court  erred  in 
sustaining  tbe  plaintiff's  demurrer  to  the  in- 
ter\'ening  petition.  Tbe  allegations  of  tbe 
petition  we  have  already  set  out  at  length. 
From  them  no  otber  conclusion  can  be  drawn 
than  that  tbe  holders  of  the  several  bond 
contracts  bad  an  equitable  lien  upon  a  por- 
tion, if  not  ail,  of  tbe  property  of  the  Sapulpa 
&  Interurban  Railway  Company.  The  con- 
tracts were  in  writing,  and  provided  that  the 
railway  company  should  issue  and  sell  to 
the  subscribers  the  amount  of  bonds  named 
in  each  contract,  and  agreed  to  secure  tbe 
payments  made  thereunder  by  a  first  mort- 
gage upon  the  entire  line  of  road  and  Its 
equipment  Tbe  petition  alleged  that  the 
subscribers  to  said  contracts  paid  to  tbe  rail- 
way company  par  value  for  said  bonds,  and 
that  tbe  payments  thereon  were  made  In  re- 
liance upon  tbe  railway  company's  written 
agreement  to  extend  its  line  of  road  and  to 
execute  and  deliver  tbe  trands  and  secure 
th^  payment  by  a  first  mortgage  npon  the 
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entire  line  of  road  and  Its  equipment;  tbat 
tbe  railway,  company  received  and  retained 
said  i>ums  of  money  under  tlie  terms  of  said 
bond  contracts,  and  used  the  same  in  build- 
ing extensions  to  Klefer  and  other  .points ; 
and  that  It  failed  and  refused  to  Issue  the 
bonda  or  execute  a  mortgage  as  theretofore 
undertaken. 

It  Is  a  familiar  rule,  supported  by  many 
authorities,  tbat  an  agreement  to  give  a 
mortgage  or  security  on  certain  property,  not 
objectionable  for  want  of  conslder&tlon.  Is 
treated  In  equity  as  a  mortgage,  upon  the 
principle  that  equity  wlU  treat  as  done  that 
which  by  agreement  Is  to  be  done.  1  Jones 
on  Mortgages  (6tb  Ed.)  |i  162, 163.  The  rule 
Is  stated  in  Pomeroy's  Squtty  Jurisprudence, 
at  section  1235,  as  follows: 

"Tbe  doctrine  may  be  stated  in  its  moat  gen- 
eral form  that  every  express  executory  agree- 
ment in  writing,  whereby  the  contracting  party 
Bulficiently  indicates  an  mtention  to  make  some 
particular  property,  real  or  personal,  or  fond, 
therein  described  or  ideatified,  a  security  (or  a 
debt  or  other  obligation,  or  whereby  the  party 
promised  to  convey  or  aasign  or  tranrfer  the 
property  as  security,  creates  an  equitable  lien 
npon  the  property  so  indicated,  wbicA  is  enforce- 
able against  the  property,  in  tbe  bands  not 
only  of  tbe  original  contractor,  bat  of  his  heirs 
and  administrators,  execntors,  Tolnntary  as- 
signees, and  purchasers  or  encumbrancers  with 
notice.** 

Among  tbe  many  authorities  sustaining, 
and  some  of  which  dte  the  text,  are  the  fol- 
lowing: White  Water  Valley  Canal  Co.  v.  Val- 
lette,  21  How.  (62  U.  S.)  414,  16  U  Ed.  154; 
Ketchum  v.  City  of  St  Louis,  101  U.  S.  316, 
25  Ia  Ed.  999;  Hauselt  t.  Harrison,  106  U. 
S.  401,  26  L.  Ed.  1075;  Walker  v.  Brown, 
16S  U.  S.  654,  17  Sup.  Ct  453,  41  L.  Ed.  865, 
and  note ;  Edwards  v.  Scruggs,  155  Ala.  568, 
46  South.  850;  Perry  v.  Board  of  Missions, 
102  N.  t.  99,  6  N.  B.  116;  Hutzler  Bros.  7. 
PhilUps,  26  S.  G.  136,  1  S.  E.  602,  4  Am.  St 
Rep.  687,  and  note;  Richardson  t.  Hamlett, 
33  Ark.  237;  Martin  v.  Nixon,  92  Mo.  26,  4 
S.  W.  603 ;  Foster  Lbr.  Co.  v.  Harlan  CoOn- 
ty  Bank,  71  Kaa  158,  80  Pac.  49,  114  Am. 
St  Rep.  470,  6  Ana  Cas.  44;  Racoutllat  t. 
Sansevaln,  32  Cal.  376,  389 ;  Atkinson  et  al., 
v.  MUler,  34  W.  Va.  116,  U  S.  E.  1007,  9  I* 
R.  A.  644.  The  well-known  maxim,  that 
equity  looks  on  that  as  done  which  ought  to 
be  done,  has  long  since  established  the  prin- 
ciple, that  an  agreement  in  writing  to  give 
a  mortgage,  where  supported  by  a  sufflcient 
consideration,  will  create  a  mortgage  in  equi- 
ty, or  a  speclflc  lien  on  the  property  intend- 
ed to  be  mortgaged.  As  said  In  section  163, 
Jones  on  Bfortgages: 

**The  meaning  of  the  maxim,  that  eqnity  looks 
npon  things  agreed  to  be  done  as  actually  per- 
formed, is  that  equity  will  treat  tbe  matter,  as 
to  collateral  consequences  and  incidents,  tn  the 
Bsnie  manner  as  if  the  final  acts  coDtemplated  by 
tbe  parties  -had  been  executed  exactly  as  they 
ought  to  have  been  done." 

Hie  doctrine  la  carried  still  farther,  and 
applied  to  property  not  yet  in  being  at  the 


time  the  contract  is  made.  It  is  well  set- 
tled that  an  agreement  to  diarge,  or  to  as- 
sign, or  to  give  security  upon,  or  to  have 
property  not  yet  In  existence,  or  In  tbe  own- 
ership of  the  party  making  tbe  contract  or 
property  to  be  acquired  by  him  in  the  future, 
altbou^,  with  the  exceptlMi  of  one  particu- 
lar species  of  things.  It  creates  no  legal  es- 
tate or  interest  in  the  things  when  they  aft- 
erwards come  into  existence,  or  are  acquired 
by  the  promisor,  does  constitute  an  equitable 
Hen  npon  the  property  so  existing  or  ac- 
quired at  a  subsequent  time,  which  Is  en- 
forced in  the  same  manner  and  against  the 
same  parties  as  a  lien  npon  specific  things 
existing  and  owned  by  the  contracting  party 
at  the  date  of  the  contract  Pomeroy's 
Equity  Jurisprudence,  {  1236.  Not  only  does 
the  petition  allege  facts  entitling  plalnUff  in 
error  to  an  equitable  lien  against  the  prop- 
erty of  the  railway  cmnpany,  but  It  further 
charges  that  at  the  time  of  the  ezecutl(Hi  of 
said  bond  contracts,  and  the  adTancemrat  of 
said  sums  of  money  by  the  holders  thereof 
to  said  railway  company,  said  St.  Louis 
Union  Trust  CcHivany  and  said  Fidelity 
Trust  Company  each  had  full  knowledge  of 
their  execution,  the  ftict  of  the  advance- 
ment of  money  tberenndar  1^  tbe  holders 
tbereot  the  terms  and  provisions  of  said 
contract,  and  of  tbe  ftects  and  circumstances 
relating  thereto,  as  well  as  the  purpose  for 
which  said  money  so  advanced  was  to  be 
used,  and  that  it  counseled  and  advised  said 
railway  company  to  execute  said  contract 
and  procure  said  sums  fliereunder.  For  tbe 
purposes  of  the  dounrrer  tlie  allegations  of 
the  petition  mustv  of  course^  be  taken  as 
true. 

[I]  No  objection  being  made  to  the  fact 
that  the  demurrers  were  oral  and  not  in 
writing,  as  contemplated  by  the  statute,  they 
will  he  treated  as  general  donurrera  only. 
The  plalntifT  in  error's  intervening  petition 
stating  a  caus^  of  actlm  entitling  It  to  an 
eqnttaUe  lien,  it  vras  error  for  the  trial 
court  to  sustain  the  demurrers,  whether,  in 
fact,  the  petitioner  was  entitled  to  all  of 
the  relief  sought ;  for  it  has  been  repeatedly 
held  by  tlils  conrt  that  a  general  demurrer 
addressed  to  the  whole  of  a  pleading  should 
be  overruled,  if  the  pleading  demurred  to 
states  facts  entitling  the  party  pleading  to 
any  of  the  relief  claimed.  Cockrell  v. 
Schmltt,  20  Okl.  207,  94  Pac.  521,  129  Am.  St 
Rep.  739;  Beaver  v.  Oklahoma  State  Loan 
Co.,  30  Okl.  585,  120  Pac.  943 ;  Halley  et  al. 
V.  Bowman,  41  Okl.  294,  137  Pac.  722;  C.  R 
Sharp  Lbr.  Co.  v.  Kansas  Ice  Co.,  142  Pac. 
1016.  Whether,  under  tbe  allegations  of  the 
intervening  petition,  platntlfF  In  error  was 
entitled  to  a  first  and  paramount  Hen  on  all 
of  the  property  of  the  railway  company,  or 
on  all  of  the  additions  or  extensions,  or 
equipment  thereof,  made  or  acquired  subse- 
quent to  tbe  execution  of  the  deed  of  trust 
to  the  Fidelity  Trust  Cnnpany,  are  questions 
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UDDeceagary  to  be  here  considered.  Besides, 
the  petition  In  error  of  tbe  plaintiff  only 
asks  that  we  order  and  direct  that  the  de- 
murrers be  ordered  overmled.  Whether  In 
/act  the  United  States  Fidelity  ft  Gnaranty 
Cooapany  has  a  first  lien  npon  the  property 
of  the  railway  company,  there  being  other 
creditors  of  said  railway  company  asserting 
iike  or  similar  claims,  Is  a  question  that  can 
only  be  settled  upon  a  hearing  between  all 
of  the  parties  in  the  trial  court.  Badgerow 
T.  Manhattan  Trust  Co.  (a  C.)  64  Fed.  931. 
And  while,  from  the  petition,  it  appears  that 
plaintiff  In  error  has  an  equitable  lien  upon 
the  railway  property,  yet  whether  such  is 
the  case  may,  and  probably  will.  Involve  a 
trial  of  the  facts,  not  only  as  between  the 
plaintiff  In  error,  the  trustee^  and  the  holder 
of  the  bonds,  the  St  Louis  Union  Trust 
Company,  but  other  Hen  claimants  as  well. 
The  question  of  what  creditors  have  or  are 
entitled  to  Hens,  or  the  extent  and  nature 
thereof,  and  the  relative  rights  of  tbe  differ- 
ent lien  clalmauts.  Is  for  the  trial  court  to 
bear  and  determine  upon  a  remand  of  flie 
case. 

For  the  reason  stated,  the  Judgment 
should  be  reversed  and  remanded,  with  in- 
structions to  the  lower  court  to  vacate  and 
set  aside  the  purported  journal  entry  of 
October  81,  1013,  and  to  overrule  the  respec- 
tive demurrers  of  tbe  defendants  In  error, 
Fidelity  Trust  Company,  General  Electric 
Company,  and  State  of  Olclahoma  ex  rd.  X 
D.  Lankford,  Bank  Cfnomis^ner.  All  tbe 
Justices  concur. 


(R  Okl.  EG7) 

MISSOURI.  O.  ft  O.  RT.  CO.  T.  ADAHSi, 
<No..4S64.) 

(Supreme  Orart  of  Oklahoma.  Mot.  2S,  IftlS.) 

(BifOabu*  by  ths  Court.) 

1.  EviDBNCB  «=>123— Reb  Qestm. 

Id  an  action  for  damages  arising  trma  a 
coUisioD  between  a  railway  locomotive  and  a 
wagon,  in  wlilch  the  occupants  of  the  wagon 
were  injured,  a  statement  by  the  engineer  of 
tbe  train,  in  response  to  a  qnestion  by  tbe  con- 
ductor, made  after  the  accident  had  occurred 
and  tbe  train  bad  stopped  and  tbe  engineer  and 
conductor  had  alighted  therefrom,  feeU  not  ad* 
mlsdble  as  part  of  the  res  gestss. 

[Ed.  Note.— For  other  cases,  see  Evldene& 
Gent  Dig.  H  351-368;  DeeTlHx.  ^123.] 

2.  Raxzaoads  4=^7— Witnesses  *=>38a— 
ikpbachicent  —  material  tbsmioitt  — 

Cbossino  Accident. 

In  an  action  to  recover  damages  for  inju- 
ries resulting  from  a  railroad  croasinK  accident, 
tlw  petition  alleged  tluit  the  railroad  ctunpany 
was  negligent,  In  that  it  ran  its  locomotive  and 
train  up  to  and  across  the  street  crossing  at  a 
high  and  dangerous  rate  of  speed,  and  in  that 
it  failed  and  neglected  to  give  warning  of  tbe 
approach  of  such  locomotive  and  train  to  such 
street  crossing  by  sounding^  tbe  whistle  or  ring- 
ing the  b^L  H^d,  that  evidence  of  a  statement 
made  by  the  engineer  of  such  train,  in  response 
to  a  question  by  the  conductor  after  the  acci- 
dent, that  he  was  looking  back  and  did  not  see 


the  wagon  until  he  stniek  It  was  faninaterlal, 

and  its  admission  was  error. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  112+-1137 :  Dec.  Dig.  «s»347; 
Witnesses,  Cent  Dig.  (  1224;  Dec  Dig.  «=> 
383.] 

3.  Neouoehce  ^>lld— Pleadino— •Pboot. 

Wbere  the  petition  avers  specific  acts  td 
negligence,  evidence  tending  to  prove  other  acta 
of  negligence  not  embraced  in  the  acts  charged 
is  not  admissible, 

[Ed.  Note.— For  other  cases,  see  Negligencew 
C!ent  Dig.  H  200-216;   Dec  Dig.  «=9U9.] 

4.  Railboads  4=>351 — CBoesma  Aocidenis- 
DuTT  TO  Give  Wabnino — iRffrsucTioNB. 

Where  the  evidence  was  that  the  street 
crossing  at  which  tbe  accident  occurred  is  250 
to  800  yards  from  the  depot  from  which  the 
train  Inflicting  the  injury  started.  It  is  error  to 
instruct  that,  if  the  jurr  find  that  the  defend- 
ant failed  and  neglected  to  soond  the  whistle 
or  ring  the  bell  at  least  80  rods  from  sncb  street 
crossing,  and  that  by  reason  of  such  failure  and 
neglect  plaintiff  was  not  warned  of  the  approach 
of  such  train,  and  did  not  know  of  the  approach 
of  such  train  in  time  to  get  out  of  Its  way, 
and  the  wagon  In  which  she  was  riding  was 
struck  by  tbe  locomotive  of  such  train,  and  she 
was  injured,  ther  must  find  for  plaintiff,  unless 
they  mid  that  plaintiff  was  guilty  of  omtrilm- 
tory  negUgenee. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  119B-mi,  1218-121S;  Dec  Die 
«!=>S51.1 

5.  Appkai,  anu  Sbbob  <^1068  —  Habhi^ss 
Ebbob  —  Instbuctzons  —  Meastjbe  or  Dau- 

AOES. 

Instruction  as  to  the  measure  of  damages 
considered  and  h^  not  to  be  reversible  error. 
MidUnd  Valley  Rj.  Co.  T.  Hllllard,  148  Pa& 

1001,  followed. 

[Ei  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4225-1228,  4230;  'Dec 
Dig.  <$e»10G8.] 

Commissioners*  Opinion,  Divlsltm  Na  1» 
Error  from  District  Court,  Muskogee  Coun- 
ty ;  R,  P.  De  Graffenreld,  Judge. 

Action  by  Luvate  Adams  against  the  Ml»- 
sourl,  Oklahoma  ft  Gulf  RaUway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded. 

Tb9  d^ndant  In  error,  berdnafter  t^ltA 
the  plaintiff,  cwnmenced  this  action  In  tbe 
district  coort  MnskofEee  county  against  tbe 
platntlfl  in  error,  berdhufter  styled  tbe  de- 
fendant, allying  that  m  June  A.  1912,  tbe 
plaintiff,  while  traTeling  In  a  wacon  along 
Xoike  street;  in  tbe  city  of  Muskogee,  a  poblio 
bl^way  of  said  city,  crossed  tbe  railroad  oC 
defendant  upon  sudi  bigbway,  and  as  plahi- 
tifl  had  reached  said  crossing  defendant  care- 
lessly and  n^Ug^ly  ran  one  of  Its  locomo- 
tives, with  a  train  of  cars  attached,  hito,  ap 
to,  and  upon  said  bigbway  at  a  bigb  and 
daBgerous  rate  of  speed,  and  negligently  antt 
carelessly  omitted,  wbUe  ao  aniroachlng  said 
crossii^  to  give  any  signal  by  ringing  tba 
bell  or  sounding  the  steam  whistle,  or  ottier* 
wise,  by  rea«m  wberectf  plaintiff  was  un- 
aware of  tbe  approach  of  said  loconK»tive  and 
train;  that  by  reason  of  defeaidant*B  negli- 
gence, and  without  any  fault  or  n^dlgence  on 
the  part  of  plaintiff,  the  said  locomottve 
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struck  the  wagcm  In  whldi  plaintUf  was  rid- 
ing and  threw  plaintiff  oat  mto  the  ground 
and  Injured  her.  damaging  idalntiff  by  rouon 
of  her  pain  and  suffering  and  by  reason  of 
pennanent  injuries  In  tlie  sum  of  $10,000. 
lUie  defendant  answered  the  petition  of  the 
plaintiff,  denying  generally  the  allegations  of 
the  plaintiff,  and  farther  pleading  ttiat,  If 
plaintiff  suffered  any  injury,  such  Injury  was 
doe  to  and  caused  by  the  contributory  negli- 
gmoe  of  the  plalntUL  Ihe  evidence  of  plain- 
tiff and  defendant  Is  In  direct  conflict  upon 
the  question  as  to  whether  or  not  the  defepd- 
ant's  em^yte  soonded  the  whistle  or  rang 
the  b^  or  gave  any  other  warning  of  the  ap- 
proadi  of  defendant's  train  to  the  ctoaslng 
upon  whldi  tlie  accident  occurred.  Itiere  is 
also  some  etmfllct  in  the  testinumy  upon  the 
qnesticm  ot  the  contrlbntory  negligence  of 
plaintiff.  Vpaa  these  issues  and  the  evidence 
the  Jury  rrtnmed  a  verdict  against  the  de- 
fendant in  the  sun  of  tS4a  The  defoidant 
In  due  time  filed  its  motion  for  new  trial, 
whldk  being  overrated.  Judgment  was  altered 
for  plaintiff  for  the  amount  found  by  the 
Jury.  To  reverse  this  Jodgmmt,  defwidant 
prosecutes  this  a^)^ 

ju  IL  Jones  and  J.  C.  Wllholt,  both  of  Mus- 
kogee (Arthur  Miller,  of  Kansas  City,  Ma. 
of  counsel),  for  plaintiff  in  error.  Owen  & 
Stone  and  Sumner  J.  Upscomb,  all  of  Musko- 
gbe,  for  defendant  in  error, 

RUMMONS.  C.  (after  stating  the  facts  as 
above).  II  ]  There  was  sufQclent  evidence  be- 
fore tht-  Jury  to  sustain  the  verdict,  unless 
the  assignments  of  error  raised  by  the  de- 
fendant  as  to  the  admission  of  evidence  and 
as  to  the  instructions  of  the  court  are  well 
taken.  The  first  assignment  of  error  present- 
ed by  defendant  raises  the  question  of  the  ad- 
ndsslon  by  the  trial  court,  over  the  objection 
of  defendant,  of  evidence  offered  by  plaintiff, 
in  rebottal,  of  a  statement  made  by  the  engi- 
neer of  defendant,  who  operated  the  locomo- 
tive that  struck  the  plaintiff,  to  the  conductor 
after  the  accident  occurred  and  the  train  had 
stopped,  and  the  conductor  and  the  engineer 
were  enuninlng  as  to  the  extent  of  the  Inju- 
xies  sustained  by  the  parties  riding  In  the 
wagon.  Counsel  tot  plaintiff  asked  this  ques- 
tion: 

**I  will  ask  yoQ  if  at  the  time  yon  heard  the 
oondactor  call  the  ensineer  by  name  and  ask  him 
how  this  accideat  occurred,  how  he  happened 
to  hit  these  people,  and  if  the  engineer  replied 
and  said  he  thougfat  he  heard  a  brake  rod  drag- 
ging, aod  looked  back  to  see,  and  did  not  see  the 
people  until  he  had  hit  tiion;  yoa  heard  tha^ 
or  that  in  substance?" 

To  thlc[  question  the  defraidant  objected, 
and,  objections  Iwing  overruled  by  the  court, 
excepted,  and  the  witness  replied:  **Yes,  sir,** 

Coonsti  for  defendant  insist  that  there  was 
incjudlcial  error  in  the  admlsiEdim  of  tlUs  tes- 
timony; while  counsel  for  plaintiff  insist 
that  the  question  and  answer  are  proper,  both 
as  part  of  the  res  gestn  and  also  for  the  pur- 


pose of  Impeaching  the  omdnctor,  who  was 
a  witness  for  the  defendant  Upon  cxom^- 
amlnatlon  of  tlie  omductor  counsel  for  the 
plaintiff  aalced  this  question: 

"If  he  had  seen  these  people  IS  feet  before 
he  got  to  them  could  he  have  stopped  the  train 
in  time  without  hitting  them?" 

Counsd  Cor  d^iendant  objected  to  this 
question  on  the  ground  that  it  was  not  an  Is- 
sue in  this  case,  the  fact  whether  the  engi- 
neer could  or  could  not  have  sti^iped  the  train 
in  order  to  av<^  the  injury  In  tbla  can. 
niereupon  this  colloquy  ensued: 

"Judge  Owoi:  We  ask  leave  to  amend,  and 
we  offer  this  to  show  the  rate  of  speed  the  traia 

was  going. 

Judge  Dq  Graffenried:  It  is  admitted  for  the 
purpose  of  showing  the  rate  of  speed  the  train 
waa  going." 

Counsel  for  plaintiff  in  their  brief  Insist 
that  at  the  trial  they  amended  their  petition 
so  as  to  make  the  fact  sought  to  be  shown  by 
the  evidence  complained  of  material  to  the 
case ;  but  we  find  in  the  record  no  other  ref- 
erence to  any  amendment  or  any  leave  grant- 
ed by  the  court  to  amend  or  any  statement  in 
the  record  as  to  the  nature  of  the  amendment 
sought  to  be  made  by  counsel  for  plaintiff. 
So  that.  In  determining  the  question  raised 
by  defendant's  first  assignment  of  error,  we 
can  only  consider  the  issues  as  presented  by 
the  pleadings  at  the  time  the  trial  began. 
Upon  those  Issues  was  this  evidence  admis- 
sible? Was  It  a  part  of  the  res  gestae,  or  was 
It  admissible  for  the  purpose  of  impeaching 
the  conductor?  We  must  oonciude  that'  the 
court  erred  In  admitting  tbis  testimony  upon 
each  of  these  propositions.  Our  Supreme 
Court,  in  the  case  of  Coatgate  Co.  v.  Hurst,  25 
OkL  6S8.  at  page  597,  107  Pac  657,  at  page 
660,  says: 

"The  defendant  [plaintiff  In  error]  offered  to 
prove  by  one  of  its  employes  that  within  20  or 
30  minutes  after  the  accident.  In  a  conversa- 
tion wtth  Jenkins  near  the  entrance  of  the  mine 
whilst  he  was  then  in  a  semiconscioos,  or  what 
was  termed  by  the  witness  as  a  flighty  or  grog- 
gy condition,  that  he  said:  *I  asked  Jenkins 
where  hia  "buddy"  was,  and  he  stated:  "Ue 
is  on  ahead,  dead,  all  right.   My  lower  limbs  are 

Earalyzed.  I  told  bim  not  to  fire  the  .shot,  but 
e  said  he  would  go  ahead  and  fire  It  anyhow.*! ' 
Was  it  a  part  of  the  res  Eestu?  If  so,  it  should 
have  been  admitted;  otherwise  not.  Was  the 
alleged  statement  spontaneous,  and  so  connect- 
ed with  the  main  fact  under  consideration  as  to 
illustrate  its  character,  or  to  form  in  conjunc- 
tion with  it  one  continuous  transaction?  Jen- 
kins was  a  servant  of  the  master,  and  may  have 
fired  this  shot  that  caused  the  accident,  and 
when  confronted  with  big  coemploy^,  with  the 
inqoiry  as  to  where  his  'buddy*  was,  being  njf 
prehensive  as  to  the  consequences  of  his  act,  be 
may  have  sought  to  escape  snch  responsibility 
by  placing  it  upon  bis  coemploy^.  It  does  not 
appear  thst  the  ruling  of  the  coart  In  the  exclu- 
sion of  this  evidence  nnder  the  circumstances 
was  error.  Gowen  v.  Buab,  76  Fed.  349.  22  C. 
C  A.  196 ;  Fredenthal  r.  Browa  A  McCabe,  52 
Or.  83,  95  Pac.  1116;  L.  &  N.  R.  Co.  v.  Peai^ 
son,  Adm'r,  97  AU.  211,  12  South.  176." 

In  the  case  of  the  City  of  Wynnewood  v. 
Cox,  31  OkL  668.  at  page-OTfi,  122  Pac.  028, 
at  page  588,  Aijn.  Caa.  191SS2.  848.  following 
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the  case  of  Coalgate  Ca  t.  Hant,  supia*  the 
court  saj's: 

"  'Res  gestee/  as  said  by  Mr.  Wharton,  in  bis 
work  on  Criminal  Evidence,  'are  events  speak- 
ing for  themselves,  tbrough  the  instinctive 
words  and  acts  of  participants,  not  the  words 
and  acts  of  participants  when  narrating  the 
events.  What  is  done  or  said  by  participants,' 
ander  the  immediate  spur  of  a  transaction,  be- 
comu  thus  part  of  tbe  tramactiou,  because  it 
is  then  the  transaction  that  speaks.'  '* 

In  the  opinions  of  courts  of  last  resort  are 
to  be  foQDd  Innumerable  decisions  upon 
what  Is  or  is  not  admissible  In  evidence  as  a 
part  of  tbe  res  gests.  Tbe  result  is  that  the 
admissibility  of  such  evidence  in  every  case 
must  depend  upon  the  circumstances  of  the 
particular  case.  But  the  rule  Is  nnlver^l 
that,  to  be  admissible  as  part  of  the  res 
gestse,  the  statement  must  be  substantially 
contemporaneous  with  the  transaction,  made 
on  the  spur  of  tbe  moment,  and  Induced  by 
the  happening  of  tbe  events  concerning  which 
the  statement  is  made,  and  not  a  narrative 
or  statement  of  what  has  occurred.  Smith 
V.  C.,  R.  I.  &  P.  Ry.  Co.,  42  Okl.  577,  at 
page  580,  142  Paa  398;  Louisville  &  N.  R. 
R.  Co.  V.  Webb,  99  Ky.  332,  35  S.  W.  1117; 
Durkee  t.  Central  Pac.  R.  B.  Co.  (Cal.)  9 
Pac.  99 ;  Fredenthal  t.  Brown,  52  Or.  S3,  95 
Pac.  1114. 

In  the  light  of  tbe  decisions  of  our  own 
court,  and  of  tbe  cases  cited,  we  are  con- 
strained to  the  opinion  that  any  statement 
made  by  tbe  engineer  of  defendant  In  reply 
to  a  question  by  the  conductor  as  to  how  the 
accident  happened  would  be  a  mere  narrative 
of  the  occurrence,  and  not  a  part  of  the  res 
gestae. 

[2, 1]  Was  this  evidence  admissible  for 
the  purpose  of  Impeaching  the  conductor  of 
defendant?  Counsel  for  plaintiff  In  cross- 
examining  the  conductor  asked  him.  In  sub- 
stance, the  Identical  question  propounded  to 
plaintiff's  witness  In  rebuttal,  and  of  which 
defendant  complains.  The  conductor  denied 
that  any  such  conversation  took  place.  Tbe 
rule  Is  well  settled  that  a  witness  can  only 
be  Impeached  upon  a  question  material  and 
relevant  to  the  case.  Under  the  issues  of 
this  case,  as  stated  above,  the  only  charges 
of  negligence  against  the  defendant  were 
running  Its  train  at  a  high  and  dangerous 
rate  of  speed,  and  failure  to  give  any  warn- 
ing by  ringing  the  bell  or  sounding  tbe  whis- 
tle or  otherwise.  The  plaintiff  having  alleg- 
ed these  specific  acts  of  negligence  Is  bound 
by  them,  and  cannot  present  any  other  issue 
of  negligence  to  the  jury.  0.,  R.  I.  &  P.  Ry. 
Co.  V.  Mclutlre,  29  Okl.  797,  119  Pac.  1008. 
So  that  the  question  of  whether  or  not  the 
defendant  was  negligent  by  reason  of  tbe 
failure  of  its  engineer  to  keep  a  proper  look- 
out on  approaching  the  crossing  at  which 
the  accident  occurred  was  not  within  the  is- 
sues of  tbe  case,  and  any  statement  made  by 
the  engineer  upon  that  matter  would  be  im- 
material. Again,  the  statements  of  an  em- 
plojrfi  of  the  defendant  made  under  tbe  cir* 


cumstancra  appearing  in  this  case  could  not 
and  would  not  be  binding  upon  the  defend- 
ant Durkee  v.  Central  Pac.  B.  R.  Co., 
supra ;  Fredenthal  v.  Brown,  supra ;  Havens 
V.  R.  I.,  etc.,  R.  R,  Co.,  26  R.  I.  48.  5S  Aa 
247,  3  Ann.  Cas.  617,  and  note  page  621.  So 
that  upon  any  view  of  the  case  the  testimony 
complained  of  by  the  defendant  was  incom- 
petent and  Immaterial.  It  remains  to  be 
seen  whether  or  not  this  error  was  preju- 
dicial. We  are  unable  to  say  that  It  was  not 
In  view  of  the  conflict  In  the  evidence  offer- 
ed by  plaintiff  and  defendant  as  to  the  fail- 
ure of  defendant  to  sound  its  whistle  or  ring 
Its  bell  when  approaching  the  crossing,  tbe 
Jury  may  have  taken  tbe  evidence  of  this 
statement  of  the  engineer  as  a  confession  of 
negligence  upon  the  part  of  the  defendant  in 
failing  to  keep  the  pro[»er  lookout  by  tbe 
engineer  when  aj^roafdilng  the  crossing 
where  the  accident  occurred.  If  they  took 
this  view  of  this  evidence,  It  will  be  readily 
seen  that  It  Is  highly  prejudicial  to  the  de- 
fendant, and  we  are  unable  for  that  reason 
to  say  that  this  was  harmless  error. 

[4}  Defendant  next  complains  of  the  giving 
by  the  court  of  Its  fourth  Instruction  to  tbe 
jury.  The  court  Instructed  the  jury  in  Its 
third  Instructlcm  as  to  the  duty  of  defendant 
to  give  warning  of  tbe  approach  of  Its  train 
to  the  crossing,  and  followed  this  In  Instruc- 
tion 4  by  Instructing  the  jury  as  to  the  stat- 
utory duty  of  defendant  as  to  such  a  warn- 
ing.  The  instructions  follow: 

"(3)  Tou  are  further  Instructed  that,  if  yoo 
believe  by  a  preponderance  of  tbe  evidence  in 
this  cause  that  the  plaiotiff,  on  or  about  the  9Ui 
day  of  January,  1912,  was  riding  along  Lake 
street  In  a  wagon,  and  that  tbe  said  Lake  street 
was  a  public  highway  of  the  city  of  Muski^ee, 
and  that  said  public  highway  crosses  the  rail- 
road track  of  the  defendant,  and  as  plaintiff 
came  to  said  crossing  the  defendant  negligently 
and  carelessly^  ran  one  of  its  locomotives  op 
and  across  said  highway  at  said  crossing  at  a 
high  and  dangerous  rate  of  speed,  or  negligent- 
ly and  carelessly  omitted  while  bo  approaching 
said  crossing  to  give  out  any  signals  oy  ringing 
the  bell  or  sounding  the  whistle  to  warn  the 
public  of  tbe  approach  of  said  train  to  said 
crossing,  and  that  by  reason  of  the  failure  of  tbe 
defendant  to  give  sucb  warning  and  without  con- 
tributory negligence  on  the  part  of  tbe  plaintiff, 
aa  will  be  herein  defined  to  you,  said  locomo- 
tive strnck  the  wagon  in  which  plaintiff  was  rid- 
ing and  overthrew  said  wagon,  and  threw  the 
plaintiff  out  upon  the  ^und,  with  such  force 
as  to  injure  her,  then  in  that  event  yoor  ver* 
diet  should  be  for  the  plaintiff  for  whatever 
damages  you  may  find  her  to  be  entitled,  not  ex- 
ceeding the  sum  sued  for  in  this  action. 

"(4)  xou  are  further  instructed  that  it  was 
the  duty  of  the  defendant  to  either  ring  the  bell 
upon  the  engine  or  sound  the  whistle  at  a  dis- 
tance of  at  least  80  rods  from  a  public  highway 
where  such  railroad  crosses  such  highway  and 
to  keep  tbe  bel|  ringing  or  tbe  whistle  blowing 
until  the  train  should  have  crossed  said  public 
street  as  a  warning  to  the  public  of  the  ap- 
proach of  such  train,  and  if  you  believe  by  a 
preponderance  of  the  evidence  in  this  cause  that 
on  or  about  the  9th  day  of  January,  1912,  tbe 
defendant  was  operating  a  train  of  cars  along 
its  railroad  tracl»  in  the  city  of  Muskogee,  you 
are  instructed  that  it  was  its  duty  to  ring  the 
bell  or  blow  the  whistle  as  a  warning  to  the  pub- 
Uo  of  the  approaching  train  at  least  80  sods 
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from  Lake  street  before  reaching  same,  and  to 
continae  to  ring  the  bell  or  blow  the  whistle  un- 
til after  it  bad  passed  said  crossing  or  public 
highway,  and  if  you  further  believe  from  a  pre- 
ponderance of  the  evidence  io  this  cause  that 
the  agents,  servants,  and  employes  of  the  de- 
fendant in  charge  of  and  omrating  said  train 
failed  or  nwlected  to  ring  the  bell  or  blow  the 
whistle  in  tne  manner  herein  described,  and  by 
reason  of  such  failure  or  neglect  to  ring  the  bell 
or  blow  the  whistle  the  plaintiff  was  not  warn- 
ed of  the  approach  of  said  train  in  time  to  get 
out  of  its  way,  and  said  wagon  in  which  she 
was  riding  was  struck  by  the  locomotive  draw- 
ing said  train  of  cars,  and  she  was  thereby  in- 
jured, then  and  in  that  event  your  verdict  will 
be  for  the  plaintiff,  unless  yon  find  from  the 
evidence  that  plaintiff  was  goiltv  of  contribu- 
tory negligence  as  hereinafter  defined  to  yon  in 
th^  instructions." 

It !«  argued  by  defendant  that  Ingtraction 
No.  4  practically  amounts  to  an  tautructlon 
for  tbe  plaintiff,  for  the  reason  that  the 
court'  there  told  the  Jury  that  it  was  the 
doty  of  defendant  to  sound  the  whistle  or 
ring  the  bell  at  least  80  rods  from  the  cross- 
ing, and  continue  sounding  such  whistle  or 
ringing  snch  bell  until  the  crossing  liad  been 
passed,  when  the  evidence  disclosed  that  the 
depot  from  which  the  train  of  defendant 
started  was  only  250  or  300  yards  from  the 
crossing  at  which  the  accident  occurred.  So 
that  the  Jury  were  bound  to  find  from  the 
evidence  that  tbe  defendant  bad  failed  to 
perform  tbe  duty  imposed  upon  It  as  defined 
by  the  court  In  that  Instruction.  It  Is  urged 
by  plaintiff  that  this  instruction  was  harm- 
less and  resulted  in  no  prejudice  to  the  de- 
fendant in  tbe  minds  of  the  Jury.  The  plain- 
tiff cites  the  case  of  M.,  O.  &  Q.  By.  Ca  v. 
Parker,  recently  decided  by  this  court,  ISl 
Pac.  325,  as  holding  su<di  an  instruction  to 
be  harmless  error.  We  have  examined  the 
case  dted,  and  find  that  the  only  point  de- 
cided is  that,  while  "it  is  error  for  the  court 
to  instmct  the  Jury  that  under  the  statute 
it  was  tbe  duty  of  the  railroad  company  to 
ring  the  bell  and  blow  the  whistle  of  tbe 
engine  80  rods  from  the  crossing,  but  where 
it  was  evident,  even  tliough  so  instructed, 
that  the  Jury  was  not  misled  tiiereby,  or  any 
of  the  rights  of  the  defendant  prejudiced 
thereby,  it  will  be  held  to  be  harmless,  and 
not  rerersible  error."  We  do  not  think  this 
case  bears  oat  the  contention  of  counsel  for 
plaintiff.  Similar  instructions  have  been 
lield  by  the  Supreme  and  appellate  courts 
of  Texas,  which  seem  to  be  the  only  courts 
that  have  passed  upon  tbe  question,  under  a 
statute  identical  with  ours,  and  under  iden- 
tical circumstances,  'to  be  reversible  error. 
O.,  C.  &  S.  P.  Ry.  Co.  v.  Hall,  34  Tex.  Civ. 
App.  535,  80  S.  W.  133 ;  T.  &  P.  Ry.  Co.  v. 
Berry,  32  Tex,  CIt.  App.  259.  72  S.  W.  423 ; 
Central  Tex.,  etc.,  Ry.  Co.  v.  Nycum  (Tex. 
ClT.  App.)  34  S.  W.  460;  Houston  &  Tex. 
Central  By.  Co.  t.  O'Neal,  91  Tex.  671,  47  S. 
■W.  95 ;  Ft  Worth  &  R.  G.  Ry.  Co.  v.  Greer, 
82  Tex.  CiT.  App.  606,  76  S.  W.  552. 

The  statute  quoted  the  court  in  this  In- 
stmcttoa  was  probiOily  iatended  by  the  Lec- 


Islature  to  apply  to  the  operation  of  rail- 
road trains  In  tbe  country,  but  neverthtiess, 
even  though  under  tbe  circumstances  <tf  the 
case  the  defendant  could  not  comply  with 
the  letter  of  the  statute,  yet  it  was  Its  duty 
to  comply  with  the  spirit  of  It,  and  to  give 
warning  of  the  approach  of  Its  train  to  a 
city  street  crossing  by  sounding  tbe  whistle 
or  ringing  the  bell.  Splller  r.  Railroad  Co., 
112  Mo.  App.  491,  87  S.  W.  43;  Golhivanx 
V.  Railroad  Co.,  125  Iowa,  652,  101  N.  W. 
465;  S  ElUott  on  Railroads  C-M  Ed.)  1155. 

Tto/b  court  in  its  third  instruction  correctly 
advised  the  Jury  as  to  defendant's  duty  un- 
der tbe  law  and  tbe  drcnmstances  of  the 
case  at  bar,  but  we  think  that  In  giving  tbe 
Couith  instraction  quoted  above  the  court 
erred;  and,  while  we  might  hesitate  to  re- 
verse this  case  were  this  tbe  only  error  we 
find  in  the  record,  we  cannot  say  that  tbe  er- 
ror was  hannless.  kdA,  in  view  of  the  fact 
that  Che  <»se  must  be  tried  again,  wp  call 
attention  to  this  error. 

[S]  The  defendant  next  complains  of  the 
giving  of  instruction  No.  7  by  the  trial  court, 
which  instruction  is  as  follows: 

**<7)  You  are  instructed  that,  if  you  find  for 
the  plaintiff,  she  is  entitled  to  recover  as  dam- 
ages such  sum  as  will  compensate  her,  not  to  ex- 
ceed the  amount  sued  for,  and  in  estimating  her 
damages  you  wlU  take  into  consideration  the  na- 
ture of  the  injuries  received  by  her  and  the 
physical  pain  and  suffering  caused  by  reason 
thereof,  and.  In  addition,  may  allow  such  dam- 
ages as  you  may  deem  reasonable  for  the  pain 
and  suffering,  if  any,  which  has  resulted  or  may 
result  from  the  negligent  acts  of  the  defendant 
oompany." 

\ 

Does  this  instruction  correctly  state  to 
the  Jury  the  rule  as  to  the  measure  of  dam- 
ages to  be  allowed  plaintiff?  It  is  contended 
by  defendant  that  tbe  instruction  complain- 
ed of  does  not  confine  the  Jury  to  the  evi- 
dence in  finding  tbe  amount  of  damages  to 
which  plaintiff  might  have  been  entitled  la 
the  event  of  her  recovery,  but  permits  them 
to  conjecture  as  to  tbe  amount  which  the; 
may  deem  reasonable.  We  are  of  tbe  opin- 
ion tliat  this  instruction  Is  open  to  the  crit- 
icism made  by  counsel  for  defendant,  espe- 
cially the  concluding  clause,  "and,  la  addi- 
tion, may  allow  such  damages  as  you  may 
deem  reasonaJile  for  the  pain  and  suffering. 
If  any,  which  has  resulted  or  may  result 
from  the  negligent  act  or  acts  of  the  de- 
fendant company."  The  court  nowbere  di- 
rects the  Jury  that  their  estimate  of  the 
amount  which  plaintiff  would  be  entitled  to, 
recover  must  be  controlled  by  the  evidence, 
but  permits  them  to  allow  the  plaintiff  such 
damages  as  they  may  deem  reasonable  for 
pain  and  suffering  which  may  result.  We 
tblnk  under  this  Instruction  the  Jury  wore 
not  confined,  as  they  should  have  been,  to  a 
finding  of  an  amount  sufficient  to  compen- 
sate her  for  the  pain  and  suffering  which 
they  might  find  from  the  evidence  would  be 
reasonably  certain  to  result  from  the  in- 
Jury.  Bi^  while  we  do  not  aitprore  tl|^  form 
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of  this  instruction,  for  tbe  reason  that  re- 
covery for  pain  and  suffering  in  the  future 
must  be  confined  to  socfa  as  there  Is  reasona- 
ble certainty,  under  tbe  evidence  In  tlie  case, 
will  follow  from  the  Injury  received,  our 
court  has  held  in  tbe  case  of  Midland  Valley 
B.  B.  Co.  V.  Hllllard  (not  yet  offlciully  re- 
ported), 148  Pac.  1001,  that  an  instruction  la 
practically  the  same  language  was  not  re- 
versible error.  In  that  case,  however,  the 
court  considered  the  context  of  the  other 
Instructions,  and  came  to  tbe  conclusion  that 
the  Jury  were  not  misled.  Upon  the  author- 
ity of  that  case  we  conclude  that  Instruction 
No.  7,  complained  of  by  deffendant,  !•  not 
reveralbte  error. 

We  need  not  consider  tbe  other  assign- 
ments of  error  presented  by  the  brief  of 
counsel  for  defendant,  as  we  do  not  find  re- 
versible error  other  tban  hereinbefore  point- 
ed out  in  the  mattera  complained  o<  Iqr  tbe 
defendant 

For  tbe  errors  committed  by  the  court  as 
above  set  out  in  the  admission  of  testimony 
and  in  the  giving  of  instruction  No.  4,  this 
cause  Bbould  be  reversed,  and  remanded  for 
a  new  trial. 

FEB  CDBIAIC.   Adopted  m  irliol& 


(62  OU.  122) 

SOUTHWESTERN     BROOM     ft  WABH- 
HOUS£  CO.  V.  OITT  NAT.  BANK. 
(No.  6166.) 

(Supreme  Court  of  Oklahoma.  Nov.  16,  1&15J 

(SvUaJMU  by  the  Court*) 

1.  EvinENCB  «»266— A  OMISSIONS  nr  Puun- 

XltOS— KlOHT  TO  CONTUDICT. 

A  litigant  will  not  be  permitted  to  introduce 
testimony  that  contradicts  admissions  made  in 
his  pleadings. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1029-1050;  Dec.  Dig.  «=)203.] 

2,  PUEADINO  «:;=>230— AUENDUBNT—REQUBSr. 

Under  this  jurisdiction  amendments  are 
favored  and  ordinarily  should  be  allowed,  when 
a  timely  request  is  made  therefor ;  but  a  par^ 
should  be  diligeut  in  making  such  requests,  and, 
as  Boon  as  the  fact  develops  that  an  amend- 
meot  is  necessary,  the  request  therefor  should 
be  made  at  the  first  opportune  moment 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  fS  601,  605;   Dec  Dig.  ^236.} 

8.  PUUlDina  «E=»238  — AHKirOlOENT  — DlSCEB- 
TION. 

In  an  action  where  it  was  apparent  In  the 
petition  that  plalntiS  based  its  cause  upon  a 
certain  fact,  and  defendant's  answer  admitted 
that  fact  to  be  true,  and  counsel  for  plaintiff 
in  his  opening  statement  asserted  that  fact  to 
be  true,  and  in  the  opening  statement  of  defend- 
ant, when  it  was  stated  that  defendant  would 
offer  certain  testimony  which  tended  to  contra- 
,  diet  said  admission,  the  conrt  sustained  an  ob- 
jection to  the  statement  along  that  line,  and 
when  the  court  during  the  trial,  repeatedly 
sustained  objections  to  evidence  offered  by  de- 
fendant which  tended  to  contradict  said  ad- 
mission, held,  tbe  court  did  not  abuse  its  dis- 
cretion when  it  refused  defendant  permission,  at 


the  dose  of  defendants  tostSmmiy,  to  amend  its 
answer  by  striking  out  said  admission. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
CenC  Dig.  H  601,  605;   DecTDig.  «»236.] 

4.  Attachhent  «»184— Attached  pBOPBKrr 
— Right  to  Rujbasi  —  DzBionoir  or  At- 
taching Pabtt. 

A  sheriff  may  release  attached  property 
when  so  directed  by  the  attaching  party,  or  Us 
attorney,  without  an  order  of  court. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  |S  fiSS-SdS;  Dec.  Dig.  «s>lS4.] 

5.  Afpeabancs  Gknsbai.  Apfeaaaii« 
— nonbbsidbnt  dbfsnnant^attachubnt. 

Where,  upon  the  commencement  of  the  ac- 
tion against  a  nonresident,  an  attachment  is 
issued  and  levied,  but  do  attempt  is  made  to  get 
service  upon  defendant  and,  after  the  expira- 
tion of  sixty  days,  the  defendant  appears  spe- 
cially for  the  purpose  of  filing  a  motion  to  dis- 
chat^;e  the  attacbment  which  motion  Is  over- 
ruled, and  the  defendant  answers  and  also  files 
a  cross-action  against  plaintiff  for  damages  in- 
curred by  reason  of  said  attachment  held  de- 
fendant thereby  waived  its  objection  to  tbe  }a- 
risdiction  of  the  court  and  the  asking  of  sucli 
affirmative  relief  operated  as  a  general  appear- 
ance. 

[E3d.  Note.— For  other  cases,  see  Appearance^ 
Cent.  Dig.  H  118-143 ;  Dea  Dig.  «=»24.] 

Commissioners'  Opinion.  Division  No.  4. 
Error  from  District  Court,  Texas  Connty; 
B.  H.  Loofbonrrow,  Judge. 

Action  by  the  City  National  Bank  against 
the  Southwestern  Broom  ft  Warehouse  Com- 
pany. Ju^ment  for  plalntUC,  ^and  defimdant 
brings  error.  Affirmed. 

D.  L.  Foulke,  C.  A.  MatsoQ,  and  J.  D.  Wall 
all  of  Wichita,  Eaa,  and  Frank  Harris  and 
James  E.  Breslin,  of  Guymon,  for  plaintiff  la 
error.  John  U  Gleason  and  Phil.  J.  BresUn. 
both  of  Ooymon,  for  d^endant  In  error. 

MATHEWS,  a  The  parties  hereto  will  be 
designated  as  in  tbe  trial  conrt  This  ac- 
tion was  instituted  in  the  district  court  of 
Texas  county  upon  a  protested  draft  in  tho 
sum  of  $1,085.40  given  by  defendant  to  plain- 
tiff. At  tbe  same  time  an  attachment  writ 
was  sued  out  and  levied  np<m  certain  broom, 
com,  the  property  of  defendant 

Plaintiff,  in  Its  amended  petition,  alleges, 
in  subetance,  that  on  the  12th  day  of  October, 
1911,  one  J.  P.  Montgomery  was  tbe  owner  of 
a  certain  lot  of  broom  com  located  at  Good- 
wen,  Okl.,  and,  the  said  Montgomery  being 
indebted  to  it  in  a  snm  in  excess  of  $5,000. 
on  this  date  tbe  plaintiff  Instituted  suit 
against  the  said  Montgomery  thereon,  and 
also  caused  an  order  of  attadunent  to  be  Is- 
sued and  levied  on  said  broom  com ;  and  that 
thereafter,  on  the  same  day,  the  defendant 
purchased  said  com  from  the  said  Montgom- 
ery, and,  in  order  to  procure  the  release  of 
the  attac^maent  the  defendant  agreed  to  pay 
plaintiff  the  purchase  price  agreed  nptm  for 
said  com  between  defendant  and  the  said 
MoDtgomery,  and  tbereuipon  the  said  defend- 
ant delivered  to  plaintiff  Its  check  for  $1,085.- 
40,  and  np<»i  receipt  of  said  chedc,  and  In 
consideration  therefor,  plalnUff  relleased  Its 
attacbment  and  the  defendant  took  poases- 
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Bton  of  sold  broom  com;  and  tbat  payment 
of  tbe  check  was  refused  and  same  daly  pro- 
tested. 

Tbe  defendant  answered  by  alleglns  In  anb- 
stance,  tbat  od  October  11,  1911,  Its  agent 
agreed  to  purchase  of  one  J.  P.  Montgomery 
a  car  of  broom  com  at  Goodwell  with  the  un- 
derstanding that  the  same  should  be  dellT- 
«red  clear  of  incnmbrances ;  that,  on  said 
date,  the  defendant  Informed  plaintiff  that 
It  would  take  said  broom  com  at  the  agreed 
price  if  delivered  to  him  clear  of  incumbranc- 
«b;  tbat  on  the  next  day  it  teamed. that  said 
bro(Hn  com  had  been  attadied  by  this  plain- 
tiff  and  was  in  possession  of  the  sherlfF ;  that 
plaintiff  informed  defendant  that  It  might 
load  the  broom  com,  but  could  not  ship  It 
out,  as  it  was  in  the  hands  of  the  sheriCT; 
that  said  broom  com  was  accordingly  we^h- 
ed  and  loaded  into  a  car,  and  on  the  evening 
of  the  12th  of  October,  1911,  plaintiff  In- 
formed defendant's  agent  that.  If  he  would 
si^e  It  a  diecfc  for  the  amount  tbe  broom  com 
was  bought  for,  It  would  release  the  attadi- 
ment  and  dellrer  the  broom  com,  and,  rely- 
Inc  thereon,  the  check  herein  sued  on  was 
delivered  to  plaintiff.  Defendant  further  al- 
leges that  on  the  morning  of  tbe  IStb  of  Oc- 
tober, 1911,  it  was  Informed  that  tbe  plaintiff 
and  the  sheriff  had  not  and  would  not  release 
tbe  attachment,  and  that  at  once  its  agent 
informed  plaintiff  of  that  fact  and  demanded 
return  of  the  check,  which  being  refused, 
payment  thereon  was  stopped  and  defend- 
ant's claim  to  the  broom  com  released.  De- 
fendant aUeged  further  that  during  an  the 
tlmea  mentioned  herein  plaintiff  had  a  daim 
on  the  broom  com  which  bad  not  been  re- 
leased, and,  for  the  reason  that  tbe  sheriff 
and  plaintiff  did  not  release  the  broom  com 
of  the  claims  thereon,  the  consideration  for 
the  chet^  failed;  that  the  broom  com,  tor 
which  the  check  was  given,  was  not  the  prop- 
erty of  the  plaintiff,  as  the  title  and  owner- 
ship of  the  same  was  vested  in  said  Mont- 
gomery and  the  possession  In  the  sheriff  at 
tbat  time ;  and  that  the  sale  was  never  com- 
pleted and  title  nevet  passed,  and  plaintiff 
had  no  authority  to  sell  the  broom  com  to 
defendant;  that  the  diecks  given  by  Mont- 
gomery drawn  upon  plaintiff  bank  for  the 
parchase  of  the  aforesaid  broom  com  to  tbe 
farmers  who  produced  the  same  bad  gone 
to  protest,  and  the  said  producers  bad  not 
been  paid  for  said  broom  com ;  and  that  the 
said  Montgomery  and  plaintiff  were  endeav- 
oring at  said  time  to  defraud  them  out  of  said 
broom  com;  and  that  as  soon  as  defendant 
leamed  of  tbe  sdieme  it  notified  plaintiff 
that  it  would  have  nothlnr  to  do  with  the 
deaL  Defendant  also  filed  a  cross-action 
against  plaintiff,  wherein  it  asked  for  dam- 
ages In  tbe  sum  of  91,738  on  account  of  the 
levying  of  the  attadiment  upon  certain  prop- 
erty belmging  to  defendant 

Tbe  plaintiff  filed  a  general  dental.  At 
tbe  be^nnlng  oif  the  trial,  each  tide  moved 
far  judgment  upon  tbe  pleadings,  wbldi  was 
denied  to  each. 


The  jury  returned  a  verdict  in  favor  of  the 
plaintiff,  and  defendant  has  appealed,  asslgn- 
iiM!  numeiooB  errors  tot  oor  consideration 
here. 

Immediately  before  the  clo^  of  defendant's 
testimony,  defendant  made  the  foUowing 
motion,  which  was  by  the  court  overruled : 

"Comes  now  the  defendant  and  moves  the 
court  for  an  order  to  amend  the  answer  of  tbe 
defendant  filed  herrin  to  conform  to  the  proof 
in  this  case,  by  striking  out  tbe  words  'the 
ownership  In  J.  P.  Uontgomety,*  M  words  to 
that  effect" 

As  we  view  the  controversy  presented  in 
this  case,  the  pivotal  point  Is  whether  or  not 
the  court  abused  Its  discretion  In  thns  refus- 
ing the  amendment  as  requested  in  the  above 
motion.  The  plalntlfTs  theory  of  the  case 
was  based  upon  the  supposition  tbat  the 
broom  com  In  controversy  was  owned  by 
Montgomery,  and,  if  its  contention  was  oor- 
rect  the  plaintiff  was  entitled  to  prevail  In 
this  action.-  The  contention  advanced  by  de- 
fendant, ae  one  of  its  defenses,  was  that 
Montgomery  did  not  own  tbe  broom  com,  but 
that  title  to  the  same  remained  vested  in  the 
parties  from  whom  Montgomery  had  pnr- 
diased  tbe  same,  but  bad  failed  to  pay  there- 
for, as  the  plaintiff  bank,  upon  which  tbe 
checks  given  In  payment  had  been  drawn, 
protested  the 'checks  and  refused  payment 

To  dieckmate  this  contentton  advanced  by 
defraidant  the  plaintiff  urges  that  in  its  pe- 
tition tbe  defendant  has  affirmatively  aUeg- 
ed that,  at  tbe  time  of  the  sale  of  the  broom 
com  to  def^dant,  the  same  was  owned  by 
Montgomery,  and  that  the  defendant  in  its 
answer  had  also  afflrmativtiy  allied  that,  at 
the  time  of  the  attempted  sale,  the  title  to 
the  broom  com  was  In  Montgomery,  uid  ar- 
gues that  defendant  having  made  such  an  ad- 
mission in  its  pleadings,  it  was  thereby  es- 
topped  from  Introducing  evidence  to  prove  to 
the  contrary. 

[t]  It  is  elementary  that  a  litigant  is  bound 
by  admissions  made  in  his  pleadings  and  will 
not  be  beard  to  gainsay  or  deny  snch  admis- 
sions, and,  as  Ions  as  this  admission  tbat 
Montgomery  owned  the  broom  com  at  ^ 
time  of  the  sale  remained  in  defendant's  an- 
swer, It  was  proper  for  the  court  to  reject  all 
evldoioe  presented  by  defendant  attaddng 
such  ownership. 

[2]  Under  this  jurisdiction,  amendments 
are  favored,  and  ordinarily  should  be  allow- 
ed when  a  timely  request  Is  made  for  snch 
permission;  but  a  party  should  be  diligent 
In  making  snch  requests,  and,  as  so(m  as  the 
trial  develops  the  fact  that  an  amendment  is 
necessary  or  desired,  the  request  therefor 
should  be  made  at  the  first  (Opportune  moment 
and  under  all  ordinary  circumstances  should 
be  allowed,  but  trial  courts  should  not  per- 
mit a  party  to  d^y  its  request  for  an  amend* 
ment  long  after  the  necessity  for  tbd  same 
becomes  apparent  and  specnlato  upon  results 
of  the  trial,  and  after  being  defeated  therein 
along  a  certabi  line  to  come  in  at  Uie  last 
mmnoit  with  a  ddayed  request  for  an  amend- 
mcait  In  inuy  InatanoM^  wadi  a  ^ocednn 
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would  be  unfair  to  the  other  side,  t>ecause, 
having  tried  the  case  and  presented  Its  evi- 
dence along  a  certain  line  and  relying  upon 
certain  admissions  In  the  pleadings  of  the 
otner  party,  witnesses  on  that  point  might 
have  been  permitted  to  depart  from  court, 
and  thus  the  party  trapped-  at  the  last  mo- 
ment by  being  called  up4»i  to  meet  a  phase  In 
the  case  which  It  had  a  rlsht  to  pTesnme  was 
closed. 

[3]  Now,  take  the  case  at  bar :  It  appears 
to  have  been  a  long  and  tedious  trial  taking 
up  the  better  part  of  two  days.  It  was  plain- 
ly apparent  from  plalntUTs  amended  petition 
that  it  was  basing  Its  action  on  the  supposi- 
tion that  the  broom  corn  out  of  which  the 
controversy  arose  was  the  property  of  Mont- 
gomery. It  was  apparent  from  the  opening 
statement  of  counsel  for  plaintiff  that  plain- 
tiff was  relying  uptm  the  position  that  the 
broom  com  was  owned  by  Montgomery,  and, 
while  the  counsel  for  defendant  was  making 
his  opening  statement  to  the  Jury,  an  objec- 
tion to  certain  parts  of  the  statement  was 
made  by  counsel  for  plaintiff  upon  the  spe- 
cific ground  that  defendant  had  admitted 
that  Montgomery  was  the  owner  of  the  broom 
com,  and  the  court  sustained  the  objection 
so  made,  and  plaintiff  during  the  trial  fre- 
qnently  interposed  the  same  objection,  and 
thus  from  the  very  beglnnins  and  continu- 
ously  thereafter  It  was  brought  dlrectU^  to 
defendant's  knowledge  that  plaintiff  was  so 
contending,  and.  to  have  It  more  forcibly  im- 
pressed, defendant  was  contlnnally  met  by 
the  court's  ruling  Invariably  sustaining  plain- 
tiff's objection  for  that  reason.  If  the  law's 
reward  is  for  the  diligent,  then  in  tMs  ease 
defendant  falls  to  fall  within  its  pale.  De- 
fendant was  further  derelict  In  Its  failure  to 
conform  to  the  rule  by  offering  some  suffl- 
clent  reason  or  excase  why  such  an  aQegation 
appeared  In  its  pleadings,  and  the  request 
Is  not  accompanied  with  any  statem^t  that 
the  admission  was  made  tbroo^  mistake,  In- 
adTertence,  or  misinformation,  but  the  only 
reason  slven  Is  that  the  pleadings  might  be 
made  to  conform  to  the  proof,  when  in  tact 
the  proof  offered  along  that  line  had  been 
excluded,  upon  objection,  by  the  court. 

In  First  State  Bank  of  Keota  r.  Bridges, 
39  OkL  3S5,  1S5  Pac.  878,  the  first  syllabus  Is 
as  follows: 

"Where  drfendanfa  answer  adndts  a  fact  al- 
leged by  plaintiff  and  esaential  to  his  right  to 
recover,  but  after  defendant  has  made  Ills  open- 
iofT  statement  to  the  jury,  in  no  wise  incoBaist- 
ent  with  such  admission,  and  after  motion 
thereupon  for  peremptory  instructioD  of  verdict 
against  him  Is  made,  it  is  not  error  for  the 
court,  in  the  exercise  of  a  sound  judicial  dis- 
cretion, to  refuse  to  permit  him  to  amend"  auch 
answer  by  denial  of  such  fact,  when  the  request 
for  leave  to  so  amend  is  merely  upon  the  trroaod 
that  be  had  not  intended  to  adroit  such  fact, 
but  is  not  accompanied  bv  statement  of  why 
such  admission  was  made  or  une<iuivocal  asser- 
tion of  any  basic  ground  for  such  proposed  de- 
nial or  by  any  clearly  snffident  reason  for  the 
d»tre  to  amend," 

For  the  reasons  above  given,  we  t>elleve 

Uifr  coui;t  naa. acting  well  within  Ills  discre- 


tion when  he  refused  to  allow  defendant  to 
make  the  requested  amendment. 

During  the  trial,  upon  objection  being 
made  by  the  jdaintiff,  the  court  excluded 
evidence  offered  by  defendant  tending  to 
prove  that  neUber  Montgomery  nor  the 
plaintiff  bank  bad  any  title  to  the  broom 
corn  In  controversy.  Evidence  was  also  of- 
fered by  the  defendant  to  show  that  the 
broom  com  in  question  had  been  replevlned 
by  the  parties  who  sold  the  same  to  Mont- 
gomery, and  Judgment  entered  therefor  in 
their  faVor,  and  that  the  checks  given  by 
the  said  Montgomery  for  the  pnrdiaae  of  the 
broom  corn  and  drawn  upon  the  plaintiff 
bank  had  not  been  paid,  but  protested,  was 
likewise  excluded.  In  view  of  the  fact  that 
defendant  had  admitted  in  Its  pleadings  that 
tbe  said  Montgomery  was  the  owner  of  the 
broom  com  at  the  time  of  the  sale  to  defend- 
ant, this  fact  rendered  the  evidence  thus  of- 
fered inadmissible,  as  it  tended  to  ctmtra- 
dict  tlie  pleadings. 

[4]  l%e  defendant  contends  that  at- 
tachment upon  the  broom  com  levied  by  the 
plaintiff  in  its  action  against  Montgomery 
had  never  been  released,  and  that,  as  the 
property  remained  in  the  hands  <^  the  aherlff^ 
poaseaslon  of  the  broom  com  had  never 
beoi  .given  it,  and  tm  that  raasou  the  check 
was  rendered  invalid  by  &Ilnre  of  cooper- 
ation. This  was  one  of  fb»  iasues  in  tba 
case,  and  evidence  thereim  was  Introduced 
by  baOi  parties  to  the  controversy.  The 
sheriff  and  others  testified  that.  In  the  pres- 
«ioe  of  defendant's  agent  on  the  eveniiv  of 
the  same  day  the  attachment  was  run,  be 
(the  aherlfl)  announced  tliat  the  attachment 
was  released  and  that  the  agent  then  had 
the  broom  com  in  Us  possession.  Tb« 
agent  contradicted  this  statement,  and  the 
matter  went  to  the  Jury  nvoa  the  following 
instmctlon: 

*'Tou  are  further  instructed  that,  when  an  offi- 
cer takes  possession  of  property  nnder  a  writ 
of  attachment,  the  property  so  attached  may  be 
released  either  by  a  dismisBal  of  the  action  or 
by  a  discharge  of  the  attachment  in  the  records 
of  the  court  out  of  which  the  writ  issued,  or 
tbe  same  may  be  released  orally  hj.  the  state- 
ment of  the  sheriff,  and  the  sheriff  has  author- 
ity to  release  attached  property  by  the  e?ree- 
ment  of  the  parties  to  the  sntt  ont  of  which  the 
attachment  Issued,  or  the  sheriff  has  auth<»ity 
to  release  property  attached,  upon  the  instmc* 
tion  or  request  from  the  attorney  of  the  person 
or  party  causing  the  property  to  be  attached." 

In  the  above  Instruction  the  court  stated 
the  law  correctly,  because  tbe  sheriff  should 
always  release  attached  property  upon  the 
request  of  the  attaching  party  or  his  attorney, 
and  he  can  do  so  in  such  cases  even  wtthont 
an  order  of  the  court  from  which  the  attach- 
ment Issued,  Smith  v.  Taylor,  64  Cal.  3S7, 
1  Pac.  353;  Cole  et  al.  v.  Edwards  et  al., 
52  Neb.  711,  72  N.  W.  1D45 ;  4  Gyc.  675,  67G. 

Defendant  next  complains  of  the  action 
of  the  court  in  giving  instructions  Xos.  1, 2.  o, 
6,  and  in  refusing  to  give  Instructions  Nos 
2,  8,  and  4,  offered  by  It.   In  view  of  tlje 
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fact  that  defendant  has  not  compiled  with 
rule  2S  of  this  court  found  In  137  Pac.  In 
not  Betting  out  In  fala  brief  the  Instructions, 
or  the  portions  thereof,  complained  of,  we  will 
not  take  np  these  objections  and  discuss  the 
same  here.  However,  we  have  carefully  ex- 
amined the  instructions  complained  of,  both 
those  given  and  refused,  and  find  no  error 
In  the  eoort's  action  relative  thereto,  and 
every  pcdnt  raised  here  by  the  defendant  has 
been  discussed  heretofore  in  -this  opinion  and 
decided  adversely  to  defendant's  contention. 

[S]  This  action  was  filed  on  the  16th  day 
of  October,  1911.  The  defendant  was  a 
nonresident  of  the  state.  At  the  time  the 
aalt  was  filed,  an  attachment  waff  sued  oat 
and  levied  upon  certain  personal  property 
btionging  to  defendant  No  effort  was  matte 
to  serve  snnmums  upon  defendant,  by  pabll- 
cation  or  otherwise.  On  the  27th  day  of 
January.  1912,  the  defendant  filed  a  motion  to 
discharge  the  attachment  npon  the  statutory 
ground  that  more  than  60  days  had  elapsed 
since  the  filing  the  petition  and  Issuance 
of  the  attachment  and  no  service  of  any  kind 
bad  been  made  on  the  defendant  and  no  at- 
tempt made  to  do  sa  This  motion  came  on 
to  be  heard  before  the  court  in  chambers, 
and  the  motion  to  dissolve  the  attachment 
was  overruled.  In  due  time,  defendant  filed 
Its  answer  and  croes-petitlon  as .  set  out 
above.  Conceding  that  the  court  was  In 
emnr  in  denying  defendant's  motion  to  dis- 
solve the  attachment,  when  the  d^oidant 
filed  its  cross-action  asking  for  affirmative 
relief  by  way  of  damages  against  plaintiff 
for  having  the  attachment  run  aa  its  pn^>er- 
ty.  It  thereby  waived  Its  objection  to  the 
jurisdiction  of  the  court.  In  Wm.  Cameron 
A  Co.  V.  Consolidated  School  Dist  No.  1  of 
Kiowa  County  et  al.,  143  Pac.  182,  we  find: 

**A  defendant,  who  has  objected  to  the  Jarl»- 
dlctioo  of  the  court  over  his  person,  may,  after 
bis  objection  has  been  overruled,  in  any  mao- 
ner  defend  against  the  action  without  waiving 
his  objection;  but  If  he  does  more  and,  aside 
from  his  defense,  voluntarily  demands  affirma- 
tive relief  in  the  same  action,  and  thus  invokes 
the  jurisdiction  of  the  court  in  a  matter  unnec- 
essary to  his  defense,  be  will  be  deemed  to  have 
waived  sach  objection.*' 

See.  also,  Gates  et  al.  v.  Freeman  (No. 
157  Pac.  74,  not  yet  reported. 
The  Judgment  should  be  afllrmed. 

PERCUBIAH.  Ad(Vted  In  whola 

(54  Okl.  «)  — — « 

OSBORN  T.  FpRESYTHB.    (No.  6705.) 

(Supreme  Court  of  Oklahoma.   Nov.  16,  1915. 
Behearing  Denied  Dee.  14,  1916.) 

(OylMmB  by  t&c  VourtJ 

1.  ISXECOTOBS  ANn  Adhinictbatohb  «s»23^ 
CuiM  Against  Gstatb— Ebtabushueht. 
A  claim  against  thp  estate  of  a  decedent 
can  only  be  established  <1)  by  being  first  pre- 
vented to  and  allowed  by  the  executor  or  ad- 
ministrator, and  then  being  presented  to  and 


approved  by  the  comity  Judge,  or  (?)  by  Judg- 
ment thereon  in  an  action  against  the  personal 
representative  in  the  proper  court. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Admlnlatrators.  Cent  Dig.  U  882-636H. 
842,  842^ ;  Dec  Dig.  ^2a£\ 

2.  EXECUTOBS  AND  ADUmBrBATOBS  •»284  — 
ALLOWAHCn  or  OLAXU--OBDliB  OT  COUNTT 

Coow. 

The  Jadge  of  the  county  court  has  power 
only  to  approve  such  a  daim  where  the  execuUr 
or  administrator  has  already  allowed  the  same ; 
and  an  order  of  the  county  court,  purporting  to 
allow  such  claim  after  the  executor  or  admin- 
istrator had  disallowed  it,  is  void. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  $%  882-836%, 
842,  842%i  Dec.  Dig.  «s»234T 

Commissioners'  -Opinion,  Division  No.  8. 
Error  fnun  District  Court,  Nowata  County; 
T.  U  Brown,  Judges 

Action  by  'S.  J.  Osborn,  revived  in  the  name 
of  A.  W.  Beed,  admholstrator,  against  JoOin 
W.  Foresytfae.  administrator  of  the  estate  of 
William  O.  GreaUiouse,  deceased.  From  a 
Judgment  for  defendant,  cm  appeal  to  tbb  dis- 
trict court  from  the  allowance  of  a  daim, 
plalntUt  brings  error.  Affirmed. 

J.  B.  TomlinsMi  and  Roy  T.  Osbom,  both  of 
Independence,  Ean.,  for  plaintiff  In  error.  A. 
C.  Hough  and  W.  D.  Humphrey,  both  ol  Nd- 
wata,  for  defendant  In  error. 

BLEAKMORE,  G.  This  case  is  here  on  ap- 
peal from  a  Judgment  of  the  district  court  of 
Nowata  county,  declaring  void  the  order  of 
the  county  court  of  that  county  allowing  a 
claim  against  the  decedent's  estate.  Since 
the  rendition  of  the  Judgment  the  claimant 
died,  aqd  the  cause  has  been  revived  In  the 
name  of  his  admlnistrat(ff,  as  plaintiff  in  er^ 
ror. 

On  December  0,  1003,  John  W.  Foresythe 
was  by  the  United  States  Court  for  the 
Northern  District  of  the  Indian  Territory 
appointed  administrator  of  the  estate  of  Wil- 
liam C.  Qreathouse,  deceased.  The  proceed- 
ings for  the  administration  of  said  estate, 
pending  In  said  United  States  Court  at  the 
advent  of  statehood,  were  pro[>erIy  transfer- 
red to  the  county  court  of  Nowata  county. 
On  April  13,  1910,  there  was  presented  to 
said  administrator,  supported  by  affidavit, 
the  following  claim : 

"In  the  County  Court  of  Nowata  County, 
Oklahoma.  In  the  Hatter  of  the  Estate  of  Wil- 
liam Greathouse,  Deceased ;  John  W.  Fore- 
aythe,  Administrator.  Claim  of  S.  J.  Osbom 
against  William  Greathouse,  Deceased,  and  His 
Estate.  The  Estate  of  WlUlam  Greathouse,  de- 
ceased, to  S.  J.  Osbom,  Dr.  To  services  as 
attorney  upon  a  contingent  contract  in  the  case 
of  R.  B.  Crone  v.  William  Greathouse,  in  the 
United  States  Court  of  Appeals,  sitting  at  South 
HcAlester,  then  Indian  Territory,  now  in  the 
sUte  of  Oklahoma,  ¥2JK)0.00. 

"S.  J.  Osbom." 

The  administrator  indorsed  thereon : 

"In  the  Matter  of  the  Estate  of  William 
Greathouse,  Deceased;  John  W.  Foresythe,  Ad- 
ministrator. Claim  of  S.  J.  Osbom.  l^is  claim 
was  presented  to  me  this  13th  day  of  April, 
1910,  and  by  me  filed  and  passed  to  the  court 
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ftv  action  vtthont  my  approraL  [Signed]  John 
W.  ForeBTthe,  AdnunistEator  of  the  Estate  of 
William  Greathouae,  Deceased." 

And  tbe  same  was  oo  said  day  filed  In  tbe 

county  court  On  July  27,  1010,  tSM  county 
Judge  allowed  said  dalm,  but  the  order  of  al- 
lowance was  not  signed  or  entered  of  record. 
Thereafter,  cm  Mardi  17.  1911,  on  moUon  of 
^  claimant,  the  coiut  found  that  the  order  of 
July  27,  1910.  had  in  fact  been  made,  and 
ordered  it  to  be  recorded  in  tha  Journal  ct  the 
court  On  June  17.  1011,  ttie  ad^ulnistrator 
filed  motion  to  vacate  and  set  aside  said  last- 
mentioned  ordOT  on  Tarious  grounds.  On 
August  16,  1011,  said  moti«i  of  ttie  admin- 
istrator was  by  order  of  tbe  county  court 
overruled,  and  stricken  from  tlie  files. 

Vrom  this  last  order  the  admlnlstntor  ap- 
pealed to  the  district  court  ct  Nowata  coun- 
ty, where  tliere  was  a  trial  de  novo;  the 
court  nxuidering  tbe  ctoim  upon  Its  merits. 
After  making  elaborate  findings,  the  district 
court  rendered  the  following  Judgment : 

"WBerefore,  the  premises  considered,  and  the 
court  b^g  fully  advised,  it  is  therefore  con- 
sidered, ordered,  and  adjudged  that  the  afore- 
said claim  of  twenty-five  hundred  ($2,600.00) 
dollars  was  properly  rejected  and  disallowed  by 
tlie  administrator ;  that  it  was  not  a  valid  and 
enforceable  claim  against  the  estate ;  that  the 
county  court  was  not  authorized  to  allow  the 
same;  that  the  allowance  thereof  by  the  said 
court  was  void ;  that  the  allowance  thereof 
should  be  and  is  hereby  set  aside;  that  said 
claim  is  not,  and  is  hereby  declared  not,  a  prop- 
er charge  against  the  estate,  or  the  administra- 
tor thereof;  that  the  estate  ought  to  be  and 
is  hereby  dischareed  from  any  liability  upon 
tbe  alleged  claim." 

[1]  Consideration  of  but  one  question  is 
necessary  to  a  decision  of  this  appeal,  viz. : 
Was  the  order  of  the  county  court  allowing 
the  claim  void?  By  the  statutes  it  la  provid- 
ed (R.  U  1910,  i  6S42;  WUson's  St  1903,  { 
1621  et  seq.): 

"When  a  claim  accompanied  by  the  affidavit 
required  in  this  article,  is  presented  to  the  ex- 
ecutor or  administrator,  be  must  Indorse  there- 
on bis  allowance  or  rejection,  with  the  day  and 
date  thereof.  If  he  allow  the  claim,  it  must  be 
presented  to  the  Judge  for  his  approval,  who 
must,  in  the  same  manner,  indorse  upon  It  his 
allowance  or  rejection.  It  the  executor  or  ad- 
ministrator, or  the  judge  refuse  or  neglect  to 
Indorse  such  allowance  or  rejection  for  ten  days 
after  the  claim  has  been  presented  to  him,  such 
refusal  or  neglect  Is  equivalrat  to  a  rejection  on 
the  tenth  day.  •  •  •  '• 

"634S.  Every  claim  allowed  by  the  executor  or 
adminiBtrator,  and  approved  by  the  judge,  or  a 
copy  thereof,  as  hereinafter  provided,  must, 
within  thirty  days  thereafter,  be  filed  in  the 
county  court,  and  be  ranked  among  tbe  acknowl- 
edged debts  of  tbe  estate,  to  be  paid  in  due 
conrBe  of  adminiBtration." 

"6344.  When  a  daim  Is  rejected,  either  by 
the  executor  or  administrator,  or  the  Judge  of 
the  county  court,  tbe  bolder  must  bring  suit  fn 
the  proper  court,  according  to  its  amonnt, 
against  the  executor  or  administrator,  within 
three  months  after  tbe  date  of  its  rejection,  if 
it  be  then  due,  or  within  two  months  after  It 
becomes  due,  otherwise  the  claim  is  fbrever 
barred." 

In  our  opinion  the  indorsement  made  by 
the  administrator  upon  the  dlaim  of  April 
13.  1910,  viz.,  "This  claim  was  presented  to 
me^  *  *  *  and  by  me  filed  and  passed  to 


the  court  for  action  toithout  my  approval," 
had  tbe  force  and  effect  of  a  disallowance 
thereof;  but  e^en  If  it  could  be  said  that 
such  Indorsement  was  evidence  only  of  the 
refusal  or  neglect  of  tbe  administrator  to 
either  allow  or  disallow  the  same,  then  by 
<q)eratlon  of  law  the  claim  became  rejected 
upon  the  expiration  of  10  days  thereafter. 
Bice  V.  Inskeep,  34  Cal.  224.  A  dlaim  against 
tbe  estate  of  a  decedent  can  only  be  estab- 
lished by  being  first  presented  to  and  allow- 
ed by  the  executor  or  administrator,  and 
then  by  being  presented  to  and  approved  by 
the  county  Judge,  or  by  Judgment  thereon  in 
an  action  against  Qie  personal  representative 
in  the  proper  court 

[2]  The  law  is  vigilant  to  protect  the  es- 
tate. In  doubly  safeguarding  It  against  Illegal 
or  unjust  demands,  by  providing  as  a  prereq- 
uisite to  the  establishment  of  any  claim 
that  it  must  In  the  first  instance  be  presented 
to  tbe  executor  or  administrator  and  be  by 
him  allowed,  and  thereafter  be  presented  to 
the  county  judge  and  be  by  him  approved; 
and  only  when  so  sanctioned  by  tbe  personal 
representative  and  Judge,  each  acting  in  his 
proper  capacity,  is  a  claim  entitled  to  be  ffled 
In  the  county  court  and  ranked  as  an  ac> 
knowledged  debt  of  tbe  estate  for  which  its 
assets  are  liable. 

Under  tiie  statute.  If  the  personal  repress 
tatlve  allow  a  claim,  the  county  Judge  may 
reject  It,  and  It  thereby  fisfls  of  establish- 
ment If  the  representative  disallow  a  claim, 
no  appeal  Ilea  from  his  action  to  the  county 
court;  and  the  county  Judge,  being  without 
authority  to  perform  the  functtois,  may  not 
snbstltuts  his  contrary  judgment  or  dtsoe- 
tlon  in  such  matter  for  tliat  of  the  exeetitw 
or  administrator.  The  supervisory  power 
of  the  Judge  aa  to  a  claim  presoited  against 
a  decedraits  estate  may  be  aerdsed  only  In 
cases  where  the  executor  or  administrator  has 
already  allowed  such  claim.  In  but  one  in- 
stance does  Oie  statute  Ipipose  upon  the  coun- 
ty Judge  the  primary  duty  of  allowing  or  dla- 
allowing  a  cilalm  against  snch  an  estate,  and 
that  la  where  the  executor  or  administrator 
is  hims^  a  creditor  of  the  decedent  B.  TU 
S6356. 

The  remedy  of  tha  claimant  la  the  sanw 
where  the  executor  or  administrator  disal- 
lows a  claim  when  presented  to  him  In  the 
first  Instance,  or  whea  he  allows  It  and  the 
county  Judge  therrafter  rejecta  It  In  dther 
case,  he  must  bring  suit  upon  such  claim  In 
the  proper  court  against  the  executor  or  ad- 
mlnlstrator  within  the  statutory  period.  I£ 
he  obteln  Judgment,  the  effect  thereof  is  to 
estebltsb  his  dalm,  so  that  Its  juyment  may 
properly  be  made  or  enforced  to  the  same  ex- 
tent as  If  such  dalm  had  bete  flowed  wltib- 
out  suit  by  tbe  executmr  or  administrator  and 
approved  by  the  Judge. 

The  order  of  the  county  court  allowlns 
and  approving  said  claim  after  the  same  had 
been  disallowed  by  the  administrator,  was 
void,  and  might  properly  have  been  vacated 
and  set  aside  at  any  time  by  that  court,  and 
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tlie  action  of  said  conrt  In  refasti^  to  so  do 
upon  motion  ot  the  administrator  was  re- 
viewable by  the  district  court  upon  appeal. 
It  follows  that  the  Judgment  of  the  district 
court  should  be  affirmed;  and  It  is  so  or- 
dered. 

FEB  CUBIAH.  Adopted  In  whole. 

as  Okl.  Cr.  119)  ' 

ALEXANDER  t.  CITT  OF  KINGFISHER. 
(No.  A-2602.) 
(CMminal  Court  of  Appeals  of  Oklahoma. 
Dec.  14,  1915.) 

ISvtlabMt  hv  the  Oovrt.) 

QniaiffAL  Law  ^sllSl— Affeai>~Dishib8ai.. 

An  appeal  will  not  be  coDsidered  hj  this 
eoart  wfaen  the  plaintiff  in  error  ia  a  fugitive 
from  justice  and  cannot  be  made  to  respond  to 
any  judgment  or  order  which  may  be  made  in 
the  case,  and  on  proper  motion  and  proof,  the 
appeal  will  be  dismlaeed. 

[Kd.  Note. — For  oCber  cases,  see  Oimioal 
1.11  w.  Cent  Dig.  Si  2971-2970085;  Dec.  Dig. 
«s>1131.] 

Appeal  fkvm  County  Court,  Klogflsher 
County:  R.  F.  Shutler,  Judge. 

Ed  Alexander  was  convicted  oi  violating 
the  prohibition  law,  and  appeals.  Appeal 
dismissed. 

Dradley  &  -Bradley,  of  Kingfisher,  for 
plaintiff  In  error.  John  T.  Bradley,  Jr.,  City 
Atty.,  of  Klngflsher,  for  defendant  In  error. 

PER  CURIAM.  Ed  Alexander,  platntiCT  In 
error,  was  convicted  in  the  county  court'of 
KliigSsber  county,  upon  his  appeal  from  a 
coDvietlon  lo  the  police  conrt,  upon  a  com- 
plaint charging  the  sate  of  a  quart  of  whis- 
ky, contrary  to  the  provisions  of  section  1 
of  Ordinance  No.  182  of  Mild  dty.  In  pur- 
suance of  the  verdict  of  the  Jury,  the 
judgment  of  the  county  court  was  rendered 
on  the  12th  day  of  May,  1915,  and  he  was 
sentenced  to  pay  a  fine  of  $50,  and  to  be  con- 
Qued  in  the  city  jail  of  the  city  of  Eingdaher 
fur  iSO  days.  From  the  judgment  an  appeal 
was  taken  by  filing  in  this  court  on  July  15, 
1915,  a  petition  In  error  with  case-made. 

No  briefs  have  been  filed,  and  the  city  at- 
torney has  filed  a  motion  to  dismiss  the  said 
ap{ieaL  WhliA  motion  omitting  formal  parts 
and  exhibits  thereto  attadied  la  aa  follows: 

"Motion  to  Dismiss  Appeal. 
*'Comes  DOW  the  above-named  defendant  In  er* 
ror,  city  of  Kingfisher,  and  moves  the  conrt  to 
dismisB  the  appeal  in  the  above-entitled  action 
for  the  reason:  That  the  plaintiff  in  error.  Ed 
Alexander,  is  now  and  baa  been  since  the  22d  day 
of  November,  1915,  a  fugitive  from  justice  from 
the  state  of  Oklahoma,  whose  whereabouts  is 
now  unknown.  That  on  November  22,  1915,  said 
Ed  Alexander  was  the  defendant  in  three  other 
criminal  actions  pending  in  the  county  court  and 
district  court  and  also  was  the  defendant  in  an 
action  pending  in  the  police  court  of  said  city. 
That  on  Novembw  22,  1915,  the  bondsmen  of 
said  Alexander  fn  three  of  the  actlbns  against 
him  surrendered  the  said  Ed  Alexander  in  open 
court  and  were  discbarsed  from  liability  on  his 


appearance  bonds  In  said  three  criminal  cases. 
'ihtit  on  said  22d  day  of  November,  1915,  after 
said  bondsmen  had  surrendered  said  Alexander 
and  after  they  had  been  released  from  liability 
on  ills  said  appearance  bonds  and  after  a  com- 
mitment bad  oeen  duly  issued  to  the  £^eriff  of 
said  county  of  Kingfisher,  commanding  said 
sheriff  to  confine  said  Alexander  in  jail  in  de- 
fault of  bond,  he,  said  Ed  Alexander,  escaped 
from  said  sheriff.  That  since  said  NoTeml>er  22, 
1915,  said  sheriff  and  his  deputies  Imve  made 
(lUigNit  search  for  said  Ed  Alexander,  but  have 
been  unable  to  find  said  Alexander  In  the  state 
of  .Oklahoma  and  have  been  and  are  now  unable 
to  ascertain  the  whereabouts  of  said  Ed  Alexan- 
der. That  on  Novoaber  19,  1915,  a  warrant 
was  iseoed  by  the  police  court  of  the  city  of 
Kingfisher  on  a  complaint  charging  said  Ed 
Alexander  with  the  unlawful  posseesion  of  in- 
toxicating liquors.  That  said  warrant  was  duly 
delivered  to  the  chief  of  police  of  said  city. 
That  said  chief  of  police  oas  been  unable  to 
arrest  said  Alexander  as  commanded  in  said 
warrant  for  the  reason  that  he,  said  chief  of 
police,  after  diligent  search  has  been  and  is  now 
nuable  to  find  said  Alexander  or  ascertain  his 
whereabouts.  That  the  facts  stated  in  this  mo- 
tion are  shown  to  be  true  by  the  afSdavIts  of  W. 
B.  Blair,  coun^  attoruey,  W.  M.  Rutherford, 
undersherlff,  and  I*  B.  Werner,  chief  of  police, 
and  the  certified  copies  of  the  commitment  and 
warrant  hereinbefore  mentioned,  all  of  whidi  are 
herrto  attached  and  made  a  part  hereof. 

"John  T.  Bradley,  Jr.,  City  Attorney." 

By  nnmerons  decisions  of  this  court  It  has 
been  held  that  an  appeal  will  not  be  consid- 
ered by  this  court,  when  the  plaintiff  in  er- 
ror la  a  fogttlTe  from  Justice  and  cannot  be 
made  to  respond  to  any  Judgment  or  order 
which  may  be  rendered  in  the  case ;  and  on 
proper  motion  and  proof  the  appeal  on  which 
such  conditions  are  disclosed  will  be  dis- 
missed. Tyler  v.  State,  8  Okl.  Cr.  179,  104 
Pac.  919,  2«  L.  R.  A.  (N.  S.)  921;  Jacobs  v. 
State,  3  Okl.  Cr.  648,  108  Pac  429,  139  Am, 
St  Rep.  985:  Tydlngs  v.  State,  4  OkL  Cr. 
660,  112  Pac.  759 ;  Tanner  t.  State,  5  OkL 
Cr.  298,  114  Pac.  360;  Morey  v.  State,  6  Okl. 
Cr.  166,  117  Pac.  724;  McGraw  v.  State,  7 
Okl.  Cr.  105,  122  Pac  242.  From  the  failure 
to  file  briefs.  It  Is  evident  that  the  appeal  in 
this  case  has  been  abandoned. 

Following  the  rule  laid  down  In  the  cases 
cited,  the  motion  to  dlsmlsa  the  appeal  Is 
sustained,  and  the  cauae  remanded  to  the 
county  court  of  Kingfisher  coontr. 


(12  Okl.  Cr.  179) 
WALKER  T.  STATE.    (No.  A-2255.) 

(Criminal  Conrt  of  Appeals  ot  Oklahoma. 
Dee.  14.  1916.) 

fBvUabu$  by  t1t»  OonrtJ 
L  WmrBssBS  «=979— Disobbtiorabt  Rtruita 

— COMPEISNCT    OT  WITNESS. 

When  objection  Is  made  to  a  witness,  on 
the  ground  of  incompetency  by  reason  of  nonage, 
the  competency  tft  the  witness  is  a  mixed  ques- 
tion of  law  and  fact,  to  be  determined  by  the 
trial  court  upon  an  examination  of  the  witness, 
and  only  a  manifest  abuse  of  judicial  discretion 
in  deciding  that  a  child  is  competent  to  testify, 
will  warrant  interference  with  such  decision 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  K  201-204,  216;  Dec  Dig.  «S=>79J 
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2.  WiiHESSBs  <8=»40— Com^TEHCT  or  Chiu), 
There  is  no  precise  age  fixed  at  which  chil- 
drcD  are  excluded  from  giving  evidence.  Under 
the  statute  (section  5060,  Bev.  Laws  IttJ^O)  In- 
telligence and  not  age  is  the  proper  test  by  vbich 
the  competency  of  a  child  as  a  witness  must  be 
determined,  and  where  it  appears  that  a  child 
witness  had  sufficient  intelligence  to  receive  Jost 
impressions  of  the  facts  respecting  which  she  Is 
to  testify,  and  the  capacity  to  relate  them  truly, 
nnd  has  received  siLSicieiit  instruction  to  ap- 
preciate the  differenc^'^tween  right  and  wrong, 
und  a  proper  consciousness  of  the  punishment  of 
false  swearing,  an  objection  on  the  ground  of 
incapacity  and  incompetency  was  properly  over- 
ruled. 

[Ekl.-  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  97,  98;  Dee.  Dig.  «»40.] 

8.  Rape  <e=»43  —  Phtbical  Bxahihatioh  — 

DiSCBETlON. 

In  a  prosecution  for  tape,  the  prosecutrix 
being  a  child  seven  years  old,  the  deieodBut  de- 
manded that  the  court  order  a  physical  examina- 
tion of  the  prosecutrix  by  a  competent  physi- 
cian, which  demand  was  denied  by  the  court. 
Held,  that  under  the  oeculiar  circumsteuces  of 
the  case  it  was  a  manifest  abuse  of  discretion 
on  the  part  of  the  trial  court  to  refuse  to  malie 
the  order. 

[Ed.  Xote.— For  other  cases,  eee  Rape,  Cent. 
Dig.  S§  ti2,  65:   Dec.  Dig.  <S^3.] 

4.  Cbuiinai.  Law  ^1170  —  Rapk  «»38  — 
Gbound  fob  RBVEBSAIi— Btidbnob. 

Any  legal  evidence  from  which  the  Jury 
may  legitimately  adduce  guilt  or  innocence  is 
admissible,  if  when  talcen  with  other  evidence 
in  the  case  its  relevancy  appears,  and  the  re> 
jection  in  a  crfminal  case  of  proper  testimony 
offered  tqr  the  defendant  constitutes  prejudicial 
error. 

[Ed,  Note.— For  other  cases,  see  CrimlDal 
liQw,  Cent.  Die.  SS  3145-3153:  Dea  Dig.  <S=> 
1170:  Rape,  Cent.  Dig.  H  48-50;  De&  Dig. 
«=>3S.] 

Appeal  from  District  Cour^  W^oner 
County:  R.  C.  Allen,  Judge. 

Dotson  Walker  was  conricted  of  rape,  and 
appeals.  Reversed. 

An  Indictment,  cba^ing  plaintiff  in  error 
wltb  the  crime  of  rape  npon  one  Bessie  Bur- 
gess, was  presmted  in  the  district  court  of 
Wagoner  county,  August  15, 1913.  Tbe  crime 
of  rape  In  the  first  degree  la  therein  charg- 
ed to  have  been  committed  by  tbe  defendant 
on  the  16th  day  of  September,  1911.  A 
statement  of  the  case  and  the  material  tes- 
timony is  as  follows: 

"Q.  How  old  are  you,  Bessie?  A.  Nine.  Q. 
Where  do  you  live,  Bessie?  A.  With  Mr.  Cole. 
Q.  Where  were  you  brought  from  yesterday? 
A.  Brought  from  home.  Q.  The  orphans*  home? 
A.  Yes,  sir.  Q.  At  Pryor?  A.  Yes,  sir.  Q. 
Bessie,  when  you  came  in  here  awhile  ago  and 
held  up  your  hand  did  you  know  what  was 
meant  when  he  asked  you,  told  you  that  he  was 
swearing  you,  did  you  know  that  he  was  swear- 
ing you  to  tell  the  truth?  A.  Yes.  Q.  Sis, 
now,  don't  be  scared,  just  answer  the  question. 
Did  you  ever  go  to  Sunday  school?  A.  Yes, 
HIT.  Q.  You  have  gone  to  Sunday  school,  what 
do  they  teach  you  there  at  Sunday  school? 
About  who?  (Objection  overruled.)  Q.  Who  do 
they  teach  you  about?  A.  About  God.  Q.  And 
do  they  teach  you  about  where  you  would  go  if 
you  are  a  bad  girl  and  tell  stories?  A.  Yes,  sir. 
Q.  What  would  become  of  you  if  you  would 
tell  a  story  here  end  be  a  bad  girl,  where  would 
you  go  when  you  died?  A.  Go  to  the  Booger- 
man.  Q.  If  you  are  a  good  girl,  and  always  tell 
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tbe  truth  and  be  a  good  little  girl,  then  when 
you  die  where  will  you  go?  A,  Go  to  God. 
"Mr.  Robertson:  I  think  she  is  qualified- 
"Mr.  Reed:  The  defendant  objects.  Obje<^ 
tions  overruled." 

Examination  By  Counsel  for  the  Defendant 

"Mr.  Reed :  Q.  Bessie,  did  you  know  tbe 
meaning  of  an  oath  when  you  held  up  your  hand 
and  swore  to  tell  the  truth;  do  you  know  the 
meaning  of  that  oath :  do  you  know  what  it 
means?  A.  No,  sir.  Q.  Do  you  have  any  idea 
what  it  means,  Bessie?    A.  l4o,  sir." 

Redirect  Examination. 

**Ur.  Dickey:  Q.  You  know  that  you  should 
tell  the  troth,  don  t  you,  whra  you  hold  up  your 
hand?   A.  Yes,  sir. 

"Mr.  Reed:  We  object  as  being  incwupe- 
tent  evidence, 

"The  Court:  I  think  she  has  qualified.  Now, 
Bessie,  do  you  know  Dotson  Walker?  A.  Yes, 
sir.  Q,  How  long  have  you  known  him?  A. 
A  long  time.  Q.  Did  you  ever  live  at  his  house? 
A.  Yea,  sir.  Q.  What  did  you  call  him  when 
you  lived  there  with  him;  what  did  you  call 
Dotson  Walker  when  you  lived  there;  by  what 
name?  A.  Daddy.  Q.  Now,  Bessie,  do  you  tv- 
member  any  time  that  Dotson  Walker  ever  did 
anything  bad  with  you?  (Objection  made  and 
overruled.)  Q.  Do  you  know  when  he  did  bad 
things  with  you?  Just  answer  the  question; 
you  don't  want  to  be  soared ;  you  just  want  to 
answer  those  questions  and  tell  the  truth.  Do 
you  rememtier  when  Dotson  Walker  did  bad 
things  with  you?  (Same  objection  overruled.) 
Q.  Just  answer  that  now.  A.  Yes,  sir.  <j. 
Now  tell  us  what  he  did.  Where  was  that. 
Bessie,  that  he  did  these  bad  things  with  you? 
(Objection  overruled.)  Q.  Where  was  that 
Bessie?  A.  In  the  crib.  Q.  In  the  crib,  there 
where  be  lived  at  bis  house?  A.  Yes,  sir.  Q. 
Now  when  he  did  these  bad  things  with  you, 
what  would  he  do;  just  tell  the- jury  now  wuac 
did  he  do  when  be  would  take  you  down  there 
to  tbe  crib ;  you  just  go  on  ahead  and  tell  the 
jury  what  he  would  do  when  he  would  take  you 
down  there  to  tbe  crib. 

"Tbe  Court:  Don't  be  afraid.  Just  talk  to 
tbe  jury  there  and  tell  them  what  be  would  do. 
Q.  What  would  he  do?  A.  Get  on  top  of  me^ 
.  Would  he  make  you  pull  your  clothes  up* 
ust  answer  that.  A.  Yes,  anr.  Q.  He 
would,  and  then  after  he  would  make  you  pull 
up  your  clothes  what  would  he  do,  what  would 
he  do  after  he  would  make  you  puU  up  your 
clothes? 

"The  Court:  Just  talk  right  out  like  you  were 
at  home.  A.  He  would  get  on  top  of  me.  Q. 
He  would.get  on  top  of  you ;  would  he  unbutton 
bin  pants?  A.  Yes,  sir.  Q.  And  then  what 
would  he  do  after  he  got  on  top  of  you? 

"The  Court:  Just  answer  it.  What  would  be 
do  then ;  just  tell  the  man  what  he  would  do. 

S,  You  just  talk  right  out  now,  don't  be  afraid, 
I  of  these  people  here  are  your  friends,  and 
they  juBt  want  you  to  tell  the  truth :  just  tell 
what  would  he  do  after  he  would  pull  up  year 
drees  and  after  he  would  unbutton  his  pants; 
he  would  get  on  you  then,  would  he?  (Objec- 
tion overruled  and  exception  taken.)  Q.  And 
then  would  he  put  anything  in  you?  A.  Yes, 
sir.  Q.  Did  that  thing  that  be  put  in  you  go  In 
you,  Honey?  A.  Yes,  sir.  (It  is  agreed  that 
the  defendant  objects  to  every  question  and  baa 
his  exceptions  so  as  not  to  interfere  with  the 
witness  here.)  Q.  When  he  put  that  in  you, 
and  when  he  took  that  thine  out  of  his  pants 
did  he  put  it  in  you?  A.  Yes,  sir.  Q.  Did  it 
go  clear  in  you?  Did  he  make  you  bleed?  A. 
Yes,  sir.  Q.  Do  you  remember  one  day  when 
you  were  doyrn  there  in  the  crib?  A.  Yes,  sir. 
Q.  And  you  were  laying  there,  and  be  was  on 
ton  of  yon.  and  you  cried  out  to  bim  not  to  do 
It?    A.  Yes,  shr.    Q.  Why  did  you  do  that. 
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Bessie,  was  it  bcoanse  he  was  hurting  yon?  A. 
Yes,  sir.  Q.  When  yoa  cried  out  to  bim  that 
way  and  toid  him  not  to  do  that,  was  that  thing 
in  you  then?  A.  Yes,  sir.  Q.  Ton  could  fed 
it  in  there?  A  Yes,  sir.  Q.  And  then  when 
joa  got  up  you  were  Ueeding? 

"The  Court:  I  think  the  objection  ought  to  be 
■astaiiied,to  that;  it  is  a  little  leading.  The 
last  thre€  answers  are  stricken.  Q.  When  he 
was  on  top  of  you,  Honey,  what  was  he  doing? 
Just  tell  these  men  what  be  was  doing.  A. 
I  don't  know.  Q,  You  don't  know;  was  he 
bnrtiug  you?  A.  Yes,  sir.  Q.  And  when  you 
got  through,  how  were  you  then;  did  you  look 
at  yourself?  A.  Yes,  sir.  Q.  What  did  you  see ; 
did  you  see  anything  on  yourself?  A.  Yes,  sir. 
Q.  What  was  it,  Honey?  A.  Blood.  Q.  What 
did  you  tell  him?  A.  I  told  him  to  quit.  Q. 
Did  yoa  tell  bim  anything  else?  A.  No,  sir.  Q. 
Did  yott  holler  out ;  were  yoa  crying?  A.  Yes, 
dr." 

Cross-Examination. 

"Mr.  Reed:  Q.  Who  told  yoa  to  teU  this 
story ;  tell  this  juir  who  told  yoa  to  tell  this 
story,  tell  it.  A.  That  man  right  there.  Q. 
This  man  right  here?  Do  you  know  Bill  Brady? 
A.  Yes,  dr.  Q.  Yoa  know  Uncle  Bill,  doo'C 
yoa?  A.  Tet,  sir.  Q.  Do  yoa  know  tJnde 
OlUe  Walker?  A.  Yes,  sir.  Q.  Did  XTnde 
Ollie  Walker  tell  you  to  tell  this  story?  A.  Tes, 
sir.  Q.  Did  Bill  Brady  tell  you  to  tdl  this 
story?  A.  Yes.  sir.  Q.  Did  Ollie  Walker  teU 
yoa  he  would  buy  you  some  new  shoes  if  yon 
would  tell  this  storr?  A.  Yes,  sir.  Q.  Ha  did? 
A.  Yes,  sir.  Q.  Did  Bill  Brady  tell  you  he 
would  buy  you  a  new  dress  if  yon  would  tell 
this  story?    A.  Yea,  dr." 

Redirect  Elxamiaation. 

"Mr.  Dickey:  Q.  Everything  yoa  hare  told  to- 
day is  the  truth,  isn't  it?  A.  Yes,  dr.  Q.  And 
I  never  told  you  to  tell  anything;  I  jast  told 
yoa  I  wanted  you  to  tell  the  truth ;  isn't  that 
ria^t?  A.  Yes,  sir.  Q.  Then  what  yoa  tuive 
here  is  the  truth?   A.  Yes,  sir." 

Recross-Examination. 

"Mr.  Reed:  Q.  Yon  know  OUle  Walker,  and 
you  know  Bill  Brady?  A.  Yes,  sir.  Q.  Did  yoa 
have  a  Ulk  with  either  one  or  both  of  them, 
Beasie,  when  you  came  down  here  to  testify  be- 
fore that  body  of  men  they  called  the  grand  jury 
up  stairs,  did  you  gee  them  then?  A.  Yes,  dr. 
Q.  And  you  talked  with  both  of  them,  didn't 
you?  A.  When?  Q.  When  yoa  came  down 
here  from  Pryor  Creek  to  tell  this  story,  they 
told  you  to  tdl  np  stairs  here  to  the  grand  jury 
to  that  body  of  men  called  the  grand  jury  you 
talked  to  ^em  then,  didn't  you?  A.  Yea,  dr. 
Q.  And  tfaey  told  you  again  that  they  would  get 
you  a  new  dress  and  a  pair  of  shoes  if  you  would 
tell  the  story  on  Daddy,  didn't  they?  A.  Yes, 
sir.** 

WllUam  Brady,  the  second  witness  for  the 
state,  testified  that  he  was  a  dtixen  of  the 
Greek  Tribe  of  Indians,  and  had  known  Dot- 
son  Walker  for  20  years,  that  he  lived  about 
a  mile  from  him,  and  ttiat  he  knew  Beeale 
Burgess  dnce  she  was  a  little  child.  His 
further  testimony  was  as  follows: 

**Q.  Do  you  renwmber  the  occasion  of  riding 
by  Mr.  Walker's  house  in  the  fall  of  1911  and 
bearing  screams?  A.  Yes,  dr.  Q.  How  were 
yoa  riding?  A.  I  was  riding  along  the  road, 
end  I  heard  some  one  hollering;  says:  *0, 
Daddy,  you  are  killing  me!  Daddy  you  are  hurt- 
ing mev  And  I  got  it  located,  it  was  right  in 
the  old  bouse,  and  I  got  off  my  pony  and  peeped 
tfaroUKh  the  crack,  and  he  was  on  top  of  her. 
Q.  Who  was?  A.  Mr.  Walker.  Q.  All  right; 
bow  was  she  dressed?  A.  Why,  I  could  not  see 
on  account  of  his  overcoat.    Q.  What  were 


their  positions?  A.  Why  It  seems  to  me  like 
that  be  was  on  top  of  her,  and  there  was  about 
that  much  of  her  legs  stickine  out  on  that  side. 
Q.  I  believe  yoa  stated  that  yoa  peeped  through 
the  crack?  A.  Yes,  sir.  Q.  Then  what  hai»- 
pened,  Mr.  Brady?  A.  I  then  went  back  and 
got  on  my  horse  and  rode  up  to  the  bouse,  that 
was  about  120  steps,  I  suppose  about  that  far, 
and  got  down  and  was  sitting  on  the  end  of  a 
log,  and  the  little  girl  came  along  with  a  little 
com  in  her  arms,  and  I  says.  'What,  is  the  mat- 
ter, Bessie?'  and  she  says,  'Daddy  was  doing  it* 
Q.  What  else  did  she  say?  A.  I  says.  'Did  he 
hurt  you?'  She  says, 'Yes ;  made  me  bleed.'  I 
says,  'Now,  go  on  be  a  good  girl  and  try  and 
not  go  with  him  down  there.^  That  is  all  I 
said.  Q.  What  county  and  state  vaa  that  in? 
A.  Wagoner  county,  Okl.  Q.  About  what 
month  was  that,  Mr.  Brady?  A.  I  don't  exact- 
ly know  the  date  of  the  montb.  but  It  was  either 
in  September  or  October.  Q.  Of  what  year? 
A.  lOll*** 

CAwi-Examination. 

"Mr.  Reed:  Q.  Yon  talked  to  this  little  sirl 
about  this  since  that  date?  A.  No,  dr,  I  didn't 
talk  with  her  at  all;  I  told  her  to  go  on  and 
be  a  good  little  girl.  Q.  You  didn't  Ulk  with 
her*  unde  Bill»  when  ue  came  down  here  and 
went  before  the  grand  jury?  A.  No,  sir:  I 
never  seen  her.  Q.  If  the  little  girl  testifies 
that  you  told  her  you  would  boy  'her  a  new 
dress  if  she  would  tell  this  jury  on  her  daddy 
she  is  mistaken,  ain't  she;  die  Is  wrong  about 
it;  you  didn't  promise  her  anything?  A.  No, 
sir ;  I  never  even  talked  with  her ;  I  never  seen 
her.  Q.  How  does  It  come  that  you  waited  here 
2  years  after  that  time  befwe  you  ever  told 
anybody  about  this?  A.  Why.  I  didn't  know 
exactly  how  to  get  at  it,  but  the  next  thing  I 
was  afraid  of  the  lynching. 

"A  Juror:  ,Why  didn't  you  Interfere  when 
you  saw  that  man  with  this  little  girl  under  him 
down  in  that  crib,  why  didn't  you  mterfere  right 
there  and  stop  it?  A  Why,  I  don't  know;  I 
was  afraid  that  I  might  get  into  trouble  over  iL 
{The  state  rests.  Tlie  defendant  demurs  to  the 
evidence  as  not  being  sufficient  to  make  a  case.) 

"The  Court:    Demurrer  overruled. 

"The  Court:  I  think  it  is  well  to  announce 
now,  Mr.  Reed,  so  that  yon  will  know  how  to 
meet  the  ruling  of  the  court  by  the  evidence  in 
the  case,  that  it  will  be  the  holding  of  the  court 
in  this  case,  in  view  of  the  evidence  that  baa 
been  introduced,  that  ttfe  state  is  not  confined  to 
any  particular  day,  but  that  any  day  or  date 
within  three  years  prior  to  the  date  the  grand 
jury  returned  this  indictment  fixes  this  offense. 

"Mr.  Reed:  To  which  remarks  of  the  Oiurt 
and  ruling  of  the  Court  and  notice  served  on 
counsel  tor  the  df^endant  the  defendant 
cepts." 

Mn.  Saiab  Walker,  called  1^  the  detmd- 
ant,  testiOed  as  follows: 

"Q.  Are  you  Grandmother  Walker?  A.  Yea, 
dr.  Q.  Is  Dotson  Walker,  the  defendant  in  this 
case,  your  son?  A.  Yes,  sir.  Q.  Grandmother, 
tell  this  jury  where  you  live?  A.  I  live  out 
here  about  five  miles  west  of  the  river.  Q.  Do 
you  know  Bill  Brady?  A.  Yes,  dr.  Q.  How 
long  have  you  known  him?  A.  O,  I  expect  I 
have  known  him  20-odd  years.  Q.  You  may  tell 
the  jury  whether  or  not  he  bas^  up  until  recent- 
ly, been  a  frequent  visitor  end  friend  of  your 
family?  A.  He  has.  Q.  You  may  tell  the  jury 
whether  or  not  be  is  such  at  this  time,  and  if 
not,  why  not  A.  Well,  he  stayed  around  our 
bouse,  and  I  got  tired  of  him  staying  there.  I 
was  not  able  to  feed  bim,  and  it  made  him  mad, 
and  he  don't  stay  there  now.  Q.  Do  you  remem- 
ber where  yoa  were  on  the  15th  day  of  Septem- 
ber, 1911? 

"Mr.  Dickey:  Objected  to  as  incompetenti  ir- 
relevant, and  immaterial. 
**Tika  Court:  Objection  sustained. 
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"Mr.  Beed:  If  the  court  pleue,  now  I  d<»t't 
vaDt  to  be— 

"The  Coart:  I  bare  paised  on  it,  and  I  don't 
care  to  bear  argument. 

"Mr.  Reed:  The  defendant  ezcepta  for  the 
reason  it  is  denying  tbe  defendant  a  constitu- 
tional rifht  of  a  fair  and  impartial  trial. 

"Tbe  Court:  I  know  what  tbe  law  is  on  this 
subject 

"Mr.  Reed:  Does  tbe  conrt  hold  that  the  evi- 
dence of  the  defendant,  in  a  tranaaction  of  this 
kind,  withoat  proving  any  time  whateverj  or,  if 
having  proved  a  different  time  from  tbe  time  al- 
leged in  this  indictment,  the  state  does  not  elect 
to  take  any  apecific  time,  that  you  could  just 
ganenlly  vary  from  Oi*  Indictment  ao  that  yon 
could  -  convict  the  defendant? 

"Tbe  Court:  The  state  has  announced  that  it 
rested  its  case  upon  tbe  incident  occurring  tbe 
day  that  Brady  testified  that  be  wu  at  the 
houaa. 

"Mr.  Reed:  Hiat  ia  the  problem,  yonr  honor 

— ^what  day? 

"The  Court:  Now  he  has  not  fixed  the  day; 
tbe  girl  has  not  fixed  the  day;  the  grand  Jury 
didn^t  fix  the  day. 
"Mr.  Beed:  I  submit  tbe  indictment 
"Tbe  Court:  The  grand  jury  simply  said  It 
was  on  or  about,  ana  that  is  the  way  all  in- 
formations read  and  tbe  law  holds  that  you  can 
prove  it  was  any  day  within  tbe  statutory  pe- 
riod. That  is  the  holding  of  the  court,  and 
where  this  witness  was  on  the  15th  Is  incompe- 
tent, irrelevant,  and  immaterial  to  any  issne  in 
this  case. 

"Mr.  Reed:  I  submit  to  the  court  with  all 
courtesy  that  It  is  the  tbeorv  of  the  defendant 
at  this  time  that  U  the  court  holds  Uiat  we  can't 
prove  where  this  proaecotrlz  was  on  the  day 
as  alleged  in  the  indictment  the  defendant  vt 
beine  denied  tbe  right  of  a  trial  by  Jury. 

"The  Court:  I  do  not  want  to  bear  any  state- 
ments of  that  kind  or  argument  of  that  char- 
acter. 

"Mr.  Reed:  t  can*t  introduce  evidence  here  In 
the  behalf  of  the  defendant,  then,  at  all,  I  am 
forced  to  Just  quit  In  the  case  it  the  court  holds 

that  is  the  law. 
"Mr.  Reed:  We  will  excuse  this  witness  as 

far  as  we  are  concerned  then.  I  wDl  ask  that 
Bill  Brady  be  recalled  to  ask  blm  one  question. 
Q.  Are  you  the  Bill  Brady  who  testified  in  this 
case  a  moment  ago?  A.  Yes,  air.  Q.  Uncle 
'  Bill  did  you  have  a  conversation  with  Sarah 
Watkinn  about  a  year  ago  this  time,  in  which 
you  told  her  that  you  bad  promised  this  little 
Rirl  a  new  dress  to  tell  this  story  against  her 
father?  A.  A  year  ago?  Q.  Yesj  just  about 
this  time  a  year  ago?   A.  No,  sir. 

Sarah  Watklns  testified  that  about  a  year 
ago  she  lived  out  on  Billy  Creek  on  the  same 
farm  that  Dotson  Walker  and  Ms  mother 
lived  on,  and  at  that  time  Bill  Brady  told  her 
that  he  had  promised  to  get  tbe  little  girl, 
Bessie  Burgess,  a  new  dress  and  clothes  If 
she  would  tell  the  story  that  her  father  bad 
criminal  Intercourse  with  her. 

As  a  witness  in  bis  own  behalf,  the  de- 
fendant, Dotson  Walker,  testified  that  he 
had  lived  near  Wagoner,  In  Wagoner  county 
for  about  25  years,  and  bad  known  Bessie 
Burgess  Bloce  she  was  about  a  week  old ; 
that  be  married  her  mother  when  Bessie  was 
at)out  2  years  old;  that  bis  wife,  Bessie's 
mother,  died  September  21,  1911;  that  at 
that  time  they  were  living  with  his  mother, 
Sarah  Walker,  and  after  her  mother  died 
Bessie  remained  wltb  bis  mother.  He  de- 
nied all  acts  of  Improper  conduct  with  the 
prosecutrix;  that  be  supported  hU  mother 


REPORTER  (OU. 

and  his  two  c^dren  bora  of  tbe  marriage 
with  Biessie's  mother,  a  boy  now  about  7 
years  old  and  a  girl  4  years  old ;  that  Mr. 
Cole  wanted  Bessie,  and  kept  after  him  for 
her;  that  be  told  him  that  be  coald  not  do 
anything  with  her,  and  he  said  he  wotild  take 
her  and  try  her  a  week,  and  so  be  gave  her 
to  him,  and  then  afterwards  sent  her  off  to 
tbe  orphans*  home. 

The  record  shows  that  when  tbe  case  was 
called  for  trial  tbe  defendant  demanded  a 
physical  examiDatl<m  of  the  prosecutrix  by 
a  competent  physit^ao,  wbidi  demand  wu 
denied  by  the  court 

F.  S.  Reed  and  El  RoUn,  both  of  Wag- 
oner, for  plaintiff  In  error.  CHma.  West, 
Atty.  Oen.,  and  Smith  O.  Matson,  Aast  Atty. 
Qesi.,  tot  the  State. 

DOTLB,  P.  J.  (after  stating  the  facts  ss 
above).  Tills  was  an  Indictment  presented 
In  the  district  court  of  Wagoner  coonty, 
August  15,  1913,  against  Dotstm  Walker, 
plaintiff  In  error,  Cur  tap^  allied  to  ban 
been  committed  on  or  about  tbe  15th  day  ct 
Septembw,  19U«  upon  the  person  of  Resale 
Burgess,  a  female  child  under  tbe  age  of 
14  years.  On  a  trial  before  a  jury  the  de- 
fendant was  found  guilty  <tf  rape  In  the  first 
degree  as  charged  In  the  Indictment,  and 
his  term  of  ImiHrlsonment  In  the  penitentiary 
was  fixed  at  10  years.  Tbe  court  orerraled  a 
motl<m  for  a  new  trial,  and  rendered  Judg- 
ment on  the  verdict,  to  reverse  whldt  the  de- 
fraidant  appealed  by  filing  In  this  court  May 
2, 1B14,  a  petitioa  In  error  with  casemade. 

Of  the  varions  mrors  con^lalned  of  it  Is 
only  necesssiy  to  note  those  based  upon 
rulings  of  the  court  on  tbe  admission  and 
exclusion  of  evidence,  and  the  soffldency  ot 
the  evidence  to  sustain  tbe  verdict 

(1, 2]  The  first  question  presented  Is,  Did 
the  court  err  In  holding  tbe  child,  Bessie 
Burgess,  competent  as  a  wltnessf  Onr  stat- 
ute provides: 

"Tbe  following  persons  shaS  be  Incompetcmt 
to  testify: 

"First  Persona  who  are  of  unsound  mind  at 
tbe  time  of  their  production  for  examination. 

"Second.  Children  under  ten  years  of  age  who 
appear  locapable  of  receiving  Jiut  Imprewlens 
ot  tbe  facts  reapecting  which  they  are  esamlned, 
or  of  relating  tboo  truly." 

Section  6060,  Rev.  Laws. 

Under  the  statute,  when  a  witness  Is  ob> 
Jected  to,  on  the  ground  of  incompetency  by 
reason  of  nonage,  or  want  of  Intelligence,  it 
Is  tbe  province  of  tbe  trial  court  to  determine 
the  witness'  competency,  and  its  decision  will 
not  be  revelwed  unless  there  Is  a  clear  abuse 
of  discretion,  or  the  court  admits  or  rejects 
tbe  witness  upon  an  erroneous  view  of  a  le- 
gal principle.  Adams  v.  State,  5  Okl.  Cr.  347, 
114  Pac.  347. 

The  examination  of  the  witness  Bessie 
Burgess  shows  that  she  was  9  years  old; 
that  she  knew  when  she  held  up  her  band  she 
was  swearing  to  tell  tbe  truth;  that  she  had 
attended  Sunday  school  and  had  learned 
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about  God,  and  If  she  was  a  good  girl  and  al- 
ways teU  the  truth  she  would  go  to  God; 
that  ii  she  would  tell  a  story  she  wonid  go 
to  the  Boogerman.  Counsel  for  the  defend- 
ant then  asked  her  If  she  kiiew  "the  meaning 
of  an  oath."  8e  answered,  "No,  sir."  It  Is 
contended  that  this  answer  of  the  witness 
shows  incapadty  and  Incompetency,  and 
therefore  "the  court  committed  an  abuse  of 
discretion  in  permitting  her  to  be  Bwom  and 
to  testify  as  a  witness."  There  Is  no  pre- 
dse  age  fixed  at  which  children  are  exclud- 
ed from  giving  evidence.  Under  the  statute 
the  competency  of  children  is  to  be  deter- 
mined, not  by  their  age,  but  by  the  degree  of 
understanding  wbidi  tbey  appear  to  possess. 
Ab  a  general  rule,  the  child  should  appear 
capable  of  distinguishing  between  good  and 
evil,  and  should  be  of  snfflcient  intelligence 
to  have  a  Just  appreciation  of  the  difference 
between  right  and  wrong  and  a  proper  con- 
Bdonsness  of  the  punishment  of  false  swear- 
ing. In  this  case  no  question  seems  too  have 
been  made  as  to  the  witness*  capacity  to  re- 
ceive Just  impressions  respecting  tbe  facts 
upon  which  she  was  to  be  examined.  While 
she  stated  that  she  did  not  understand  the 
nature  of  an  oath,  as  possibly  many  an  adult 
might  do  if  required  to  define  the  nature  of 
the  crime  ot  perjury,  we  are  saUsfled  that  she 
understood  tlie  difference  between  right  and 
wrong  and  the  danger  of  ftilse  swearing,  and 
that  she  was  of  sufficient  intelligence  to  ap- 
preciate the  conditions  in  which  she  was 
placed.  Courts  of  justice  should  regard  sub- 
stance, not  words,  end  a  child  that  has  an 
adequate  sense  of  the  Impn^riety  of  false- 
hood does  understand  tbe  nature  of  an  oath 
in  the  prtq^er  sense  of  tbe  term,  even  though 
she  may  not  know  tbe  meaning  of  the  word 
"oath,"  and  may  never  have  heard  tbat  word 
used.  Williams  v.  United  States,  3  App.  D. 
C  335. 

In  this  case  it  does  not  appear  by  the 
preliminary  examination  of  the  witness  that 
she  was  incapable  of  receiving  Just  Impres- 
8i<»i8  of  the  facts  about  which  she  was  to  tes- 
tify or  of  relating  them  truly.  For  the  rea- 
sons  given,  we  are  of  opinion  tbat  this  wit- 
ness was  properly  permitted  to  testify. 

[3]  It  appears  from  the  record  that  when 
the  case  was  called  for  trial  tbe  defendant 
demanded  that  a  physical  examination  of  tbe 
prosecutrix  by  a  competent  physician  should 
be  made,  which  demand  was  denied  by  the 
court,  and  exception  allowed.  It  will  be  seen 
from  the  statement  of  tbe  testimony  that  tbe 
evidence  adduced  to  establish  the  corpus  de> 
Uctl  Is  of  a  very  donbtfnl  and  Incondnelve 
<^aracter;  it  consists  exclusively  of  monosyl- 
lable answers  by  the  diild  to  leading  and 
suggestive  questions  propounded  by  the  coun- 
ty attorney,  and  on  her  cross-examination 
she  unhesitatingly  states  that  her  uncle  Oli- 
ver Walker  promised  to  buy  her  new  shoes 
and 'her  uncle  Billy  Brady  promised  to  buy 
her  a  new  dress  If  she  would  tell  this  story 
to  tbe  grand  iury,  and  that  before  the  trial 
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they  told  her  again  they  would  get  her  a  new 
dress  and  shoes  If  she  would  tell  this  story. 
In  view  of  the  unsatisfactory  character  of 
the  testimony  of  the  child  witness  and  the 
fact  that  there  is  a  direct  conflict  In  her  tes- 
timony and  that  of  the  only  other  witness 
produced  by  the  state,  we  think  that  the 
court  erred  In  refn^ng  te  defendant's  de* 
mand  tbat  a  lAyslcal  examination  of  the 
child  be  made  by  a  competent  physidan. 
While  "any  sexual  penetration,  however 
slight,*  Is  sufficient  to  complete  tbe  crime" 
(section  2416,  Bev.  Iaws),  there  must  be 
proof  of  some  degree  of  entrance  of  the  fe- 
male organ,  and  the  practice  seems  to  be  not 
to  permit  a  conviction  In  those  cases  in 
which  it  is  alleged  violence  was  done,  with- 
out medical  proof  of  the  fact,  whenever  such 
proof  is  attalnabla  If  the  private  parts  of 
tbe  defendant  entered  those  of  the  dilld,  then 
only  7  years  of  age,  as  the  testimony  of  tbe 
state  tends  to  show,  the  marks  of  iwnetra- 
tlon  would  be  permanent,  and  would  be  the 
best  evidence  of  the  actual  commission  of  the 
crime  charged. 

[4]  It  appears  that  when  tbe  state  rested 
the  court  announced— 

"that  it  will  be  tbe  holding  of  the  court  In  this 
case,  in  view  of  tbe  evidence  that  baa  been  In- 
trodaced,  that  the  state  is  oot  ron6Ded  to  any 
particnlar  day,  "bat  that  any  day  or  date  within 
3  yean  prior  to  tbe  date  the  grand  Jury  return- 
ed this  uidictmeot  fixes  tliis  offense." 

And  when  the  defendant's  mother,  the  first 
witness  for  the  defen&e,  was  called,  the  court, 
upon  the  objection  of  the  county  attorney, 
refused  to  permit  the  witness  to  testify 
where  she  was,  or  where  the  prosecutrix  was 
on  the  day  alleged  in  the  indictment,  on  the 
ground  that  such  testimony  "is  Incompetent, 
irrelevant,  and  Immaterial  to  any  issue  In 
this  case."  While  the  announcement  of 
the  court  may  be  a  correct  general  state- 
ment of  law  as  applied  to  a  variance  between 
the  time  fixed  in  an  indictment  and  tbat 
proven  upon  a  trial,  it  was  not  a  fair  and 
explicit  statement  of  the  rule  as  it  should 
have  been  applied  to  the  facts  in  evidence 
In  tills  case.  The  only  testimony  tending  to 
show  the  time  of  tbe  commission  of  the  of- 
fense was  that  of  the  witness  Brady,  who 
stated  that  *^t  was  either  in  September  or 
October  of  the  year  1911.**  The  defendant 
was  entitled  to  know  the  particular  offense 
that  he  was  called  upon  to  defend  against, 
and  to  know  approximately  tbe  time  when 
It  was  committed,  and  we  think  tliat  under 
tbe  peculiar  drcnmstances  of  this  case  the 
un galled  for  announcement  of  the  court 
was  prejudicial  to  tbe  substantial  rights  of 
the  defendant  We  also  think  that  the  evi- 
dence rejected  by  the  court  was  relevant, 
and  competent  a»  a  preliminary  inquiry,  and 
that  the  remarks  of  the  court,  excluding 
the  same,  could  not  have  been  otherwise 
tlum  prejudicial  to  the  defendant.  A  brief 
reference  to  a  few  facts  of  the  case  Is  all 
that  is  necessary  to  show  the  materiality 
of  the  evidence  offered  on  the  part  of  the 
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defendant  and  rejected  by  tbe  court.  The 
evidence  on  the  trial  showed  that  the  wife 
of  the  defendant,  the  mother  of  the  proseca- 
trix,  died  within  a  week  from  the  date  al- 
leged In  tbe  Indictment,  and  that  the  defend- 
ant's mother  made  her  home  with  the  de- 
fendant at  the  time  tbe  evidence  for  the  state 
tends  to  &how  the  alleged  crime  was  c<»d- 
mitted. 

Tbe  fact  that  no  complaint  was  made  un- 
til alwut  two  years  after  the  alleged  out- 
rage, and  that  this  delay  Is  unexplained,  are 
drctimstances  which  should  be  considered 
In  connection  with  tbe  utterly  improbable 
statement  of  the  despicable  wretch  who 
would  have  it  inferred  from  his  testimony 
that  he  witnessed  tbe  commission  of  a  most 
revolting  and  atrocious  crime  committed 
upon  a  helpless  child  without  protest  on  his 
part,  or  the  manhood  to  attempt  to  protect 
her,  or  to  at  least  make  hia  presence  known, 
so  as  to  prevent  further  abuse  and  outrage. 
A  defendant  in  a  criminal  prosecution  Is 
entitled  to  a  legal  trial,  conducted  in  accord- 
ance with  the  rules  of  law;  and  the  ques- 
tion of  bis  guilt  or  Innocence  should  be  de- 
termined upon  legal  evidence.  Where  ma- 
terial evidence  has  been  offered  on  tbe  part 
of  tbe  defendant,  and  erroneously  rejected 
by  tbe  court,  we  are  not  at'  liberty  to  say 
that  tbe  error  is  merely  technical,  or  that 
the  substantial  rights  of  tbe  defendant  have 
not  been  prejudiced.  Tbe  defendant  tau  tbe 
right  to  submit  evidence  of  sucb  character 
to  tbe  Jut  in  ordw  that  it  may  pass  iq>on 
Its  weight  and  credibility,  and  if  be  be  de- 
prived of  that  riibtt  It  la  a  substantial  one, 
which,  when  pnq^erly  presented  to  this  court 
by  ezceptlfflu  reserred.  will  require  a  re- 
versal of  bis  conviction. 

Other  qnestlcHQS  are  raised,  but  we  forbear 
from  further  discussion  of  this  ease.  Enough 
has  been  said  to  Indicate  that  we  are  of  the 
opinion  that  tbe  defendant  did  not  have  such 
a  fair  and  impartial  trial  as  be  wa&  entitled 
to  under  the  law.  If  the  unnatural  and  re- 
v<>111ng  crime  charged  has  been  committed, 
and  if  the  defendant  be  guilty.  It  can  be  proven 
on  anodier  trial  conducted  more  in  accord- 
ance with  the  rules  of  law  then  the  wie  un- 
der consideration. 

The  Judgment  of  conviction  la  reversed, 
and  a  new  trial  awarded. 

FURMAN  and  ARMSTRONG,  JJ.,  concur. 

(60  Colo.  263) 

COOK  V.  PEOPLE.    (No.  8555.) 
(Sapreme  Coort  ol  Colorado.    Nov.  1,  1915. 

Rehearing  Denied  Dec.  6,  1915.) 
1.  Cbiminal  Law  «=3793  —  Trial  —  CowDijcr 

OF  GOUBT — StATBHBNT  TO  JUBT.  » 

In  a  prosecution  for  murder,  where  the  evi- 
dence tended  to  show  that  defendant  and  anoth* 
er  person  jointly  charged  with  him,  a  severance 
having  been  granted  on  the  ground  of  antago- 
nistic defeoaes,  bad  perpetrated  tbe  crime  togeth- 
er in  an  attempt  to  bold  up  a  saloon,  the  action 
ot  the  court  In  telling  tbe  jury  that  the  defend- 


ant and  another  were  jointly  indicted,  while  tbe 
defendant  was  on  trial  alone,  was  proper. 

[Ed.  Note.-— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  U  185S,  1939;  Dee.  Dig.  «=» 
793.] 

2.  CanoifAL  Law  ^>422— Svidbnob-^oint 

Cbiub. 

Where  murder  was  committed  by  two  per- 
sons actini;  in  concert,  on  trial  of  one  alone, 
after  granting  of  severance  on  the  ground  of  an- 
tagonistic defenseB,  the  prosecution  could  prove 
tbe  entire  transaction  and  what  each  did,  and 
was  no£  confined  to  tbe  matters  and  things  re- 
lating to  tbe  individual  conduct  of  the  ooe  fm 
triaL 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law.  Cent.  Dig.  K  984-088;  Dec  Dig.  «»«22.j 

3.  WxTNKsras  «=9211— Pbivilbqi— Phtsxczah 

—Statute. 

Under  Rev.  St.  1908,  !  7274,  providing  that 
a  physician  shall  not,  without  Us  patient's  con- 
sent, be  examined  as  to  any  information,  acquir- 
ed in  attending  the  patient,  wbldi  was  necessary 
to  enable  liini  to  prescribe  or  act  for  him,  where, 
in  a  prosecution  for  murder,  a  physician  who 
bad  attended  defendant  while  in  tbe  hospital 
suffering  from  a  wound,  testified  that  defendant 
refused  to  allow  him  to  remove  tbe  bullet,  or  to 
tell  him  how  be  received  tbe  wound,  such  testi- 
mony was  competent  and  not  privileged,  as  how 
defendant  came  to  be  shot,  or  that  he  would  not 
consent  to  removal  ot  the  bullet,  was  not  nec- 
essary information  to  enable  the  doctw  to  pre- 
scribe or  act. 

[Ed.  Note.— For  other  eases,  see  Witn< 
Cent  Dig.  U  768,  773;  Dec.  Dig.  «c»211.] 

4.  WrrHBsraa  «s»198-^bivilbg»— ATrourar 
—Statute. 

Under  Rev.  St  1908,  !  7274,  providing  that 
an  attorney  shall  not,  unless  his  client  con- 
sents, be  examined  as  to  any  communication 
made  by  tbe  client  or  his  own  advice  thereon  in 
the  course  of  professional  employment  where, 
on  second  trial  for  murder,  defendant  testUied 
he  bad  told  bis  attorneys  where  be  had  received 
a  gunshot  wound,  and,  simply  to  impeach  him, 
bis  testimony  on  the  first  trial  was  read,  statiiig 
that  he  bad  not  told  any  one,  sucb  impeachment 
was  proper,  as  tbe  testimony  was  not  privileged. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S|  747,  748,  753;  Dee.  Dig.  «s>19a] 

5.  CbIUINAI,  Law  «=»474r-BXraBT  BTIDBIfOS 
— iNSANrrr- EXPBBTB. 

In  a  prosecutioo  for  murder  defended,  am 
the  ground  that  defendant  was  laboring  under 
depressed  insanity  at  the  time  of  tbe  killing,  it 
was  proper  to  allow  expert  witnesses  on  insan- 
ity to  be  asked  hypothetical  questions  based  on 
assnmed  Ulc^  in  tbe  evidence,  and  to  pennit 
them  to  give  their  opinion  as  to  defendant's  men- 
tal condition  at  the  time  of  the  killing,  since  the 
matter  was  not  of  common  knowledge. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fi  1061 ;  Dec.  Dig.  «s>474.] 

6.  Homicide  €=>18— Maitslauohteb. 

Where  defendant  committed  the  killing 
while  attempting  to  hold  up  a  saloon  in  concert 
with  another,  the  law  of  manslaughter  had  no 
application,  and  defendant  was  guilty,  if  at  all. 
of  murder  in  the  first  or  second  degree. 

[E^  Note.— For  other  cases,  see  Homicdde, 
Cent  Dig.  H  24-81 ;  Dec.  Dig.  *»18.] 

7.  HOICICIDE  ®=»22  — Mcbdbb  ih  Fxbst  De- 

oreb— Necessity  fob  Pbooe  or  Pbeubdzta- 
noN. 

Where  defendant  killed  while  attempting  to 
bold  up  a  saloon  in  concert  with  another,  proof 
of  deliberation  or  premeditation  on  hia  part 
was  not  necessary  to  sustain  conviction  of  -mur- 
der in  tbe  first  degree,  since  under  the  statute 
one  is  guilty  of  murder  In  the  first  degree  who 
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kills  In  tbe  commission,  or  attempt  to  commit, 
of  certain  felonies,  including  robbery  or  bar- 
glary,  as  such  killing  implies  malice. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Die  H  d&SS;  Dee.  Die  ^22.] 

8.  Cvsmxhaj.  Law  4s^80— Bukdxn  or  Psoor 

In  a  proseention  for  crime,  accnsed  must 
show  any  Independent  exculpatory  or  substan- 
tive defense,  such  as  intoxication  or  alibi,  on 
which  be  relies,  but  this  does  not  shift  the  bur- 
den of  proof,  and  if  it  is  found  on  the  whole  case 
after  all  the  evidence  is  in  that  the  people  have 
not  sustained  its  burden  of  proof,  and  have  not 
convinced  tbe  Jury  of  defendant's  guilt  b^ond 
a  reasonable  doubt,  therv  shonld  be  an  acqolt- 
taL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lav,  Cent  Dig.  {  721 ;  Dec.  Dig.  «=s>330.] 

0.  Cbiminai.  Law  <^778— Tbiai<— Ihstbuo- 
tioh— bubdew  ot  pboov. 

In  a  proseention  for  murder,  a  charge  that 
the  defense  of  intoxication,  "if  provea"  shonld 
be  considered  by  the  jury  on  the  question  of  in- 
tent, that  the  defense  of  alibi  was  proper  and 
legitimate,  "if  proven,"  and  tbat  the  jury  should 
acquit-  if  they  had  reasonable  doubt  on  tbe 
whole  case  as  to  whether  defendant  was  in  some 
other  place  at  the  time  of  the  killing,  was  not 
impK^r  as  shifting,  in  the  quoted  phrases,  the 
burden  of  proof  from  the  people  to  the  defend- 
ant, in  requiring  him  to  prove  alibi  or  intoxica- 
tion. 

[Ed.  Note.— For  other  cases,  see.  Criminal 
Law,  Cent.  Dig.  §S  1840-1852. 18M-1S&7.  I960, 
1967 ;  Dec  Dig.  «=»77a] 

En  Banc.  Error  to  District  Conrt,  City 
and  County  ol  Denver;  Jobn  A.  Perry, 
Judge. 

Oscar  Cook  was  amricted  of  murder  in 
the  first  degreei  and  he  brings  err<Mr.  Af- 
firmed. 

Dana  &  Blount,  of  Denver,  for  plaintiff  In 
error.  B'red  Farrar,  Attj.  Gen.,  and  Wendell 
St^hens  and  Balidi  B.  C  Kerwin,  Aast 
Attys.  Gen.,  for  tbe  Feopla 

GARRIGUES,  X  March  26, 1912,  informa- 
tion was  filed  against  Edward  Siewald  and 
Oscar  Cook,  charging  them  with  murder. 
At  a  Joint  trial  Cook  was  convicted  and  sen- 
tenced to  be  hanged  and  Siewald  sent  to  tbe 
penitentiary.  We  reversed  the  case  as  to 
Cook  and  granted  a  new  trial  npon  tbe 
ground  that  he  was  entitled  to  a  severance 
because  their  defenses  were  antagonistic, 
and  the  confession  of  Siewald  was  not  admis- 
sible against  Cook.  See  Cook  t.  Pec^le,  SQ 
Colcx  477,  138  Pat  756.  October  16.  1914, 
Cook  was  placed  on  trial  separately  on  this 
information,  and  tbe  jury  returned  a  verdict 
finding  him  guilty  of  murder  of  the  first  de- 
gree and  fixing  the  death  penalty.  He  brings 
the  case  here  on  error. 

Siewald  was  brought  from  the  penitentiary 
and  called  as  a  witness  by  tbe  people,  but 
refused  to  testify.  Omitting  his  testimony 
and  confession,  tbe  evidence  at  the  sectmd 
trial,  for  all  practical  purposes,  was  the 
same  as  at  the  first,  and  for  a  narrative 
statement  of  the  transaction  reference  is 
Eoade  to  Cook  v.  People,  supra. 


[1,2]  1.  It  is  unnecessary  to  enter  into  a 
discussion  in  detail  of  all  the  53  assignments 
of  error.  Two  men  committed  the  murder, 
and  the  theory  of  the  prosecution,  amply 
supported  by  the  evidence,  was  that  Cook 
and  Siewald  perpetrated  it  together  in  an  at- 
tempt to  hold  up  a  saloon.  Under  such  cir- 
cumstances the  court  committed  no  error  in 
telling  the  Jury  that  Cook  and  Siewald  were 
Jointly  Indicted,  while  Cook  was  on  trial 
alone.  Counsel  seem  to  think  that  because 
Cook  was  tried  alone,  that  only  matters  and 
things  relating  to  his  individual  conduct 
could  be  given  In  evidence,  and  that  what  the 
man  who  was  with  him  did  In  attempting  to 
hold  up  the  saloon  must  be  excluded.  Not 
so.  The  two  men  who  committed  this  mur- 
der acted  in  concert  and  were  connected  in 
the  perpetration  of  tbe  crime.  One  or  tbe 
other  of  them  fired  the  fatal  shot  and  un- 
der such  circumstances  the  prosecution  had 
a  right  to  go  into  the  entire  transaction  and 
prove  what  each  did.  Evidence  of  acts,  pre- 
ceding, accompanying,  or  following  the  trans- 
action, which  would  be  competent  against 
both  on  a  Joint  trial,  would  be  admissible 
against  either  tried  alone.  It  would  have 
been  competent  for  Siewald,  had  he  not  re- 
fused to  testify,  to  give  evidence  of  the  pre- 
ceding, accompanying,  and  subsequent  con- 
duct of  himself  and  Cook  In  tbe  commission 
of  the  offense,  including  all  matters  incident 
to  the  transaction  and  closely  related  to  or 
emanating  therefrom.  All  the  incidents  giv- 
en In  evidence  of  which  complaint  is  made 
could  have  been  properly  narrated  by  Sie- 
wald on  the  witness  stand.  Therefore  It 
was  c<Mupetent  If  derived  from  other  sources. 

[3,4]  2.  Coc^  was  taken  to  the  hospital 
suffering  from  a  serious  gunshot  wound  in- 
flicted the  night  of  tbe  murder.  He  testified 
on  tbe  trial  this  wound  was  infiicted  by  the 
watdiman  In  a  lumber  yard  where  he  was 
trespassing.  On  the  first  trial  he  testified 
on  cross-examination,  without  objection,  that 
he  never  told  a  living  soul,  not  even  his  at- 
torneys before  he  went  upon  the  witness 
stand,  where  ot  how  he  received  this  wound. 
On  the  second  trial  he  testified  that  he  had 
told  his  attorneys  before  the  first  trial  how 
he  received  It,  and  the  court  allowed  the 
prosecution,  for  the  purpose  of  impeachment, 
to  read  to  the  Jury  his  former  evidence  in 
this  regard.  While  defendant  was  at  the 
hospital  be  was  attended  by  a  physician,  who 
testified  that  Cook  refused  to  allow  him  to 
remove  the  bullet,  or  to  tell  him  how  he  re- 
ceived the  wound.  Counsel  say  these  were 
privileged  communications,  and  could  not  be 
Inquired  Into.  Regarding  this  subject,  our 
statute  provides  In  part  as  follows: 

"Second.— An  attorney  ehall  not,  without  tbe 
consent  of  his  client,  be  examined  as  to  any  com- 
munication made  b;^  the  client  to  him.  or  bis  ad- 
vice given  thereon  in  the  course  of  professional 
employment." 

"Fourth.— A  physician  or  surgeon  duly  author- 
ised to  practice  his  profession  under  the  laws  of 
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thia  state,  gbaU  not,  witbout  the  consent  of  Ms 
patient,  be  examined  as  to  any  informatioo  ac- 
quired in  attendinff  the  patient,  which  was  nec- 
essary to  enable  bun  to  pnaeribe  or  act  for  the 

patient." 
R.  S.  1908,  S  7274. 

We  do  not  tblnk  either  objection  is  well 
taken.  How  he  came  to  be  shot,  or  that  he 
would  not  consent  to  have  the  bullet  removed 
was  not  necessary  Information  to  enable  the 
doctor  to  prescribe  or  act  for  his  patient. 
Defendant  testified  at  the  former  trial  with- 
out objection  that  he  had  not  told  any  one 
before  fae  went  upon  the  witness  stand,  not 
even  his  attom^St  bow  he  received  this 
wound.  Upon  the  second  trial  be  testified  he 
had  told  his  attom^rs,  and  the  record  of 
his  evidence  on  this  point  at  the  former  trtal 
was  read  simply  for  the  purpose  of  impea<^- 
ment  This  violated  no  provistim  of  tbe  stat- 
ute. 

[1]  4.  A.  defense  was  tbat  defendant  was 
laboring  under  depressed  insanity  wben  be 
committed  the  bomldde.  The  qualities  of 
such  a  disease  require  study  and  experience, 
and  are  not  matters  of  common  .knowledge. 
Hie  court  therefore  proper^  allowed  expert 
witnesses  on  Insanity  to  be  asked  hypoUieti- 
cal  questions  based  on  certain  assumed  facts 
involved  ia  the  evidence,  and  permitted  them 
to  give  their  opinion  as  to  the  mental  condi- 
tion of  defendant  when  be  participated  in 
the  transaction. 

[6]  6.  Error  Is  assigned  to  tbe  giving  of 
many  Instructions,  and  the  refusal  to  give 
Instructions  prayed.  The  court  told  the  jury 
they  were  to  decide  whether  tbe  defendant 
was  guilty  of  murder  of  tbe  first  degree,  mur- 
der of  the  second  degree,  or  not  guilty,  and 
tbat  there  was  no  evidence  In  tbe  case  to 
which  the  law  of  manslaughter  was  applicable. 
The  latter  part,  defendant  says,  was  Improp- 
er. This  was  a  proper  Instruction  under  tbe 
facts  of  this  case,  and  the  court  committed 
no  error  In  refusing  to  instruct  upon  man- 
slaughter. Smith  V.  People.  1  Colo.  128-144; 
Crawford  v.  People,  12  Colo.  290-292,  20 
Pac.  769 ;  Kelly  v.  People,  17  Colo.  130*133. 
29  Pac.  805 ;  Mow  v.  People,  SI  Colo.  362,  72 
Pac:  10«9;  Carpenter  v.  People,  31  Colo 
284,  72  Pac.  1072;  Johnson  v.  People,  83 
Colo.  226-241,  80  Pac.  133,  108  Am.  SL  Rep. 
85 ;  Demato  v.  People,  49  Colo.  148,  111  Pac. 
703,  35  L.  R.  A.  (N.  S.)  621,  Ann.  Cas.  1912A, 
783;  Reagan  v.  People,  49  Colo.  317.  112 
Pac.  785 ;  Mitsunaga  v.  People,  54  Colo.  102, 
129  Pac.  241. 

[7]  6.  The  court  Inatnicted  the  jury.  In 
substance,  that  murder  under  our  statute 
was  divided  Into  murder  of  the  first  degree 
and  murder  of  the  second  degree ;  that  mur- 
der is  the  unlawful  killing  of  a  human  being 
with  malice  aforethough.  either  express  or 
implied ;  that  any  unlawful  and  malicious 
killing  of  a  fellow  creature  was  murder; 
that  malice  was  divided  Into  express  malice 
and  implied  malice ;  that  malice  shall  be  Im- 
plied when  no  considerable  provocation  ap- 


pears, or  wben  all  circumstances  of  the  kill- 
ing show  an  abandoned  and  malignant  heart ; 
tbat  express  malice  Is  that  deliberate  inten- 
tion unlawfully  to  take  away  the  life  of  a 
fellow  creature,  which  Is  manifested  by  ex- 
ternal circumstances  capable  of  proof;  tbat 
murder,  committed  vrith  premeditation  and 
deliberation,  or  committed  In  the  perpetra- 
tion, or  attempt  to  perpetrate,  any  robbery 
or  burglary,  was  murder  of  tbe  first  degree ; 
that  if  tbe  killing  of  deceased  was  unlawful 
and  malicious,  but  none  of  tbe  above  In- 
gredients were  present,  it  would  be  murder, 
but  not  murder  of  tbe  first  degree.  They 
were  also  told  tbat  If  Cook  fired  the  fatal  shot 
witb-tt  deliberate  Intention  unlawfully  to  take 
away  tbe  life  of  the  deceased,  tbat  is,  if 
the  Jury  found  express  malice,  or  If  the 
murder  .was  committed  In  tbe  perpetration* 
or  attempt  to  perpetrate,  a  robbery  or  bur- 
glary, or  if  Slewald  did  either  of  the  above 
acts  and  Cook  was  present  aiding  and.  abet- 
ting as  an  accessory,  then  in  either  event 
Cook  would  be  guilty  of  murder  of  the  first 
degree;  that  if  Cook  unlawfully  and  mali- 
ciously fired  tbe  fatal  shot,  but  witbout  such 
deliberate  intention  unlawfully  to  take  away 
human  life,  tbat  is,  witbout  the  element  of 
express  malice  as  defined  by  our  statute,  and 
not  in  tbe  perpetration,  or  attempt  to  perpe- 
trate, a  robbery  or  burglary,  or  if  Siewald 
did  either  of  tbe  enumerated  acts  under  euch 
circumstances  and  Oook  was  an  accessory, 
tbat  Cook  would  be  guilty  of  murder  of  the 
second  degree.  We  find  no  error  in  these  In- 
structions. If  no  considerable  provocati<» 
appeared,  or  If  all  circumstances  of  tbe 
killing  showed  an  abandoned  and  malignant 
heart,  the  statute  says  malice  shall  be  im- 
plied. This  alone  would  Iw  proof  of  a  mali- 
cious killing  and  sustain  a  conviction  of  mur- 
der. It,  In  addition  to  tbis,  the  evidence 
shows  a  deliberate  intention  unlawfully  to 
take  away  the  life  of  a  fellow  creature,  tbis 
is  proof  of  express  malice,  and  will  sustain  a 
verdict  of  murder  of  tbe  first  degree.  But 
the  statute  further  provides  tbat  all  mur- 
der committed  In  tbe  perpetration,  or  at- 
tempt to  perpetrate,  cotaln  felonies  sliaU 
also  be  murder  of  the  first  degree;  in  otber 
words,  where  tbe  murder  Is  committed  In 
the  perpetration,  or  attempt  to  perpetrate, 
such  felonies,  proof  of  a  deliberate  IntentiOD 
to  take  away  human  life  Is  not  necessary  to 
sustain  murder  of  the  first  degree.  Where 
murder  Is  committed  under  such  circum- 
stances, it  Is  difficult  to  conceive  of  any  con- 
siderable provocation,  and  all  circumstances 
of  tbe  killing  would  show  an  abandoned  and 
malignant  heart  Any  killing,  therefore,  com- 
mitted in  tbe  perpetration,  or  attempt  to 
perpetrate,  any  of  these  felonies,  necessarily 
includes  implied  malice,  and  is  murder  be- 
cause it  answers  every  statutory  definition 
of  tbe  crime  of  murder;  but,  with  regard  to 
the  piinlshment,  the  statute  goes  further,  and 
expressly  provides  tbat  a  killing  under  sccb 
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circumstances  shall  be  murder  of  the  first 
degree,  and  we  have  repeatedly  held,  where 
the  evidence  shows  such  a  killing,  that  proof 
of  deliberation  and  premeditation  was  not 
necessary  to  sustain  murder  of  the  first  de- 
gree. In  Andrews  v.  People,  33  Colo.  It^ 
201,  79  Pac.  1031.  1034  (108  Am.  St  Rep. 
76).  speaking  of  a  killing  committed  in  the 
perpetration  of  a  felony,  we  said: 

"The  element  of  malice  does  not  enter  into 
the  crime  of  murder  committed  In  such  dream* 
atancea.  The  parpose  of  the  statute  was  to 
make  every  homicide  committed  in  the  perpetra- 
tioo,  or  attempt  to  perpetrate,'  certain  fcdooies 
murder,  which  may  be  punished  by  death,  if  the 

i'ury  BO  determine,  without  regard  to  mahce,  de- 
iberation,  or  premeditation.  When,  therefore, 
the  proof  was  undisputed  that  the  homicide  was 
committed  in  an  attempt  to  perpetrate  a  rob- 
bery wliich  the  defendants  had  conspired  to  com* 
mit,  it  was  not  necessary  to  prove  any  facts 
from  which  malice,  deliberation,  or  premedita- 
tion could  be  inferred.  So  that,  if  the  court  did 
not  properly  state  the  law  on  the  subject  of 
malice,  it  was  error  without  prejudice,  because 
'malice/  in  the  legal  acceptation  of  that  term, 
was  not  an  element  of  the  crime  for  which  the 
defendants  were  tried  and  convicted;  nor  did 
the  court  err  in  the  instruction  given,  or  In  re- 
fusing the  one  requested,  because  the  statute 
makes  the  taking  of  human  life  in  an  attempt, 
■to  perpetrate  a  robbery  'murder  in  the  6r8t  de- 
gree' as  It  is  termed,  which  may  be  punished 
by  death,  without  r^ard  to  the  questions  of  In- 
tent, premeditation,  or  deliberation.'* 

[8]  7.  Upon  the  defense  of  intoxication,  the 
court  told  the  Jury,  in  substance,  that  volun- 
tary intoxication,  as  a  rule,  was  no  excuse 
for  crime;  still,  "If  proven,"  It  should  be 
considered  by  them  upon  the  question  of  de- 
fendant's ability  to  form  any  Intention ;  that 
as  used  in  these  Instructions  intoxication 
means  IntoxicatioD  to  such  an  extent  that  It 
orerthrows  the  will  and  renders  it  incapable 
of  directing  the  person's  conduct,  or  being 
able  to  form  an  Intention,  and  If  from  all 
tbe  evidence  on  the  trial  they  had  any  rea- 
sonable doubt  about  his  being  so  -into^cated 
as  to  render  him  incapable  of  forming  a  de- 
liberate intention  unlawfully  to  take  away 
Imman  life  or  to  commit  the  crime  of  murder, 
they  must  acquit. 

[9]  Upon  the  question  of  an  alibi  the  court 
told  tbe  jury  that  this  was  as  proper  and 
leglUmate  a  defense,  "if  proven,"  as  any 
other,  and  if  upon  tbe  whole  case  they  had  a 
reasonable  doubt  as  t,o  whether  defendant 
was  In  some  other  place  when  the  murder 
was  committed,  they  should  find  him  not 
foilty.  Complaint  la  made  that  using  the 
phrase,  "if  proven,"  shifted  the  tmrden  -of 
proof  from  the  people  to  tbe  defendant,  and 
required  him  to  prove  an  alibi  or  such  in- 
toxication, whereas,  if  the  evidence  raised  a 
reasonable  doubt  regarding  either  of  these 
defenses,  he  was  entitled  to  an  acquittal.  In 
2  Chamberlayne  on  Modern  Evidence,  §  977a, 
It  Is  said,  In  substance,  that  the  accused  must 
prove  any  Independent  exculpatory  or  sub- 
stantive defense  upon  which  he  relies,  and  in 
this  respect  and  to  this  extent  the  burden 
rests  upon  him.  Notwithstanding  tiUs,  if  after 


all  the  evidence  Is  in,  it  la  found  that  upon 
the  whole  case  the  people  have  not  sustained 
the  burden  of  proof,  and  have  not  convinced 
.he  Jury  of  the  defendant's  guilt  beyond  a 
reasonable  doubt,  he  should  be  acquitted. 
And  at  paragraph  973.  It  is  said,  in  sub- 
stance, that  the  burden  contlnnes  throughout 
the  trial  to  be  upon  tbe  prosecution,  when 
Usputed,  to  show  that  the  defendant  was 
present  at  the  scene  of  tbe  alleged  act  when 
it  was  committed,  and  If  upon  the  whole 
case  a  reasonable  doubt  Is  left  In  the  minds 
of  the  Jury  as  to  whether  tbe  accosed  actual- 
ly vras  present  at  the  scene  alt  the  -crime  at 
the  time  when  he  most  have  been  there  In 
order  to  have  committed  It,  he  Is  entitled  to 
an  acqnittaL 

We  think  the  dnty  rests  apon  the  accused 
to  Introduce  any  evidence  he  may  have  in 
proof  of  a  substantive  defense  or  of  excul- 
patory matters,-  or  of  an  alibi ;  bnt  this  does 
not  change  or  shift  the  burden  of  proof, 
which  always  rests  npon  the  people  thnmglh- 
out  the  trial  to  prove  the  gnllt  of  the  defend- 
ant from  the  evidence  beyond  a  reasonable 
loubt,  and  If  upon  the  whole  ease  the  Jury 
have  a  reasonable  doubt  of  the  defendant's 
guilt,  they  should  acquit.  The  liwtnictlon 
given  came  within  these  roles,  and  dlstln^y 
told  the  Jury  the  burden  of  proof  was  upon 
the  people  to  prove  every  material  allega- 
tion necessary  to  (Mmvlct  the  defendant  of 
murder  of  eitho*  degree,  and  If  npon  the 
whole  case,  after  a  full  conalderatlon  ot  all 
the  evidence  upon  the  trial,  they  had  a  rea- 
sonable doubt  as  to  such  Intoxication,  or  as 
to  the  presence  of  the  defendant  at  the  com- 
mission of  the  mnrder,  they  should  ^ve  him 
the  benefit  of  the  doubt  and  acquit  blm. 

8.  Gomplalnt  Is  made  Uiat  Uie  amvictlon 
rests  alone  npon  circumstantial  evidence, 
and  under  our  statute  the  Jnry  could  not  in- 
flict the  deatti  penally,  nie  conviction  does 
not  rest  altme,  in  Oils  case,  npon  circumstan- 
tial evidence^  as  claimed  by  the  defendant 
We  have  read  the  record,  and  find  snfildent 
direct  eridoice  identl^ng  Oocrii  as  one  at 
tbe  men  who  participated  In  this  mnrderons 
transaction.  The  Jndgment  of  th»  tower 
court  Is  afllrmed. 

It  Is  farther  ord«ed  ttiat  the  Judgmrat  be 
executed  during  the  wedt  oemniHiclng  Feb- 
ruary 20, 1910. 

Affirmed. 

SOOTP,  J.,  ooncnm  In  tlw  eowihisloD. 

'  (60  Colo.  281>- 

M.  E.  SMITH  &  CO.  et  aL  t.  QUINN. 

(No.  8342.) 

(Supreme  Court  of  Colorado.    Nov.  1,  1916. 
Behearing  Denied  Dec.  6,  1015.) 

EXEOUTOBS  AND  ADHINiaTBATOBS  4=9181— Alc 

LOWANCBS  TO  ChILDBEN — STATUTE. 

Under  Rev.  St.  1908,  S  7223,  regulating  al- 
lowances to  widows  and  orphaoB  £rom  decedents' 
estates,  providing  that  if  any  decedent  leaves  a 
widow  her  property  may  be  exonpt  from  exeeu- 
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tioD  not  to  exceed  the  nam  of  $2,000,  and  tbAt, 
if  there  be  no  widow,  hut  an  orphan  minor  child, 
sncfa  child  Bhal)  be  entitled  to  the  same  allow- 
ance aa  the  widow,  to  be  paid  to  a  guardian, 
where  a  mother  died  during  her  second  marriage, 
thus  learing  her  minor  daughter  bj  the  first  mar- 
riage an  orpiian,  such  minor  dai^ter  was  not 
entitled  to  a  cash  allowance  from  her  mother's 
estate  of  $2,000  as  against  creditors,  as  the 
statute  has  application  only  to  cases  of  the 
death  of  the  father,  not  of  tliat  of  the  mother. 

(Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {|  681-685; 
Dec  Dig.  «=»181.) 

Scott,  J.,  dissenting. 

En  Banc.  Error  to  County  Court,  Cl^ 
and  Connty  of  Daiver;  Ira  O.  Bothgerber, 
Judge. 

Petition  by  Ella  Qulnn,  a  minor,  aj^iearing 
by  E.  O.  Beyer,  next  friend,  for  an  orphan's 
allowance  of  $2,000,  to  be  paid  In  cash,  to 
be  derived  from  the  asseta  of  ber  deceased 
mother's  estate.  To  review  a  Judgment 
granting  the  allowance,  M.  E.  Smith  &  Co. 
and  Caraon,  Plrle,  Scott  &  Co.,  creditors  of 
the  estate  of  the  fifth  class,  bring  error.  Bo- 
versed,  and  cause  remanded. 

Dana  &  Blount,  of  Denver,  tor  plalntilfs  in 
error.  Percy  S.  Mortis,  of  Denver,  for  de- 
fendant  in  error. 

HILXi,  J.  On  September  4,  1913,  John 
Mlgnolet  was  appointed  administrator  of  the 
estate  of  Minnie  Boyer,  deceased.  Her  prop- 
erty consisted  of  a  stocic  of  merchandise 
estimated  to  be  worth  $3,200;  her  heirs  at 
law  were  £.  O.  Boyer,  her  husband,  and  Ella 
Quinn,  a  daughter  by  a  former  marriage. 
The  plaintiffs  In  error  are  creditors  of  tha 
deceased,  whose  claims  were  duly  allowed  as 
of  the  fifth  class.  Upon  petition  of  the 
daughter  (then  15  years  of  age)  by  E.  O. 
Boyer  as  her  next  friend,  an  orphan's  al- 
lowance of  $2,000,  to  be  paid  in  cash,  to  be 
derived  from  the  assets  of  the  estate,  was 
granted  to  the  daughter.  The  administrator, 
as  well  as  the  plaintiffs  in  error,  duly  ob- 
jected and  excepted  to  this  allowance.  The 
latter  bring  the  case  here  for  review. 

By  an  agreed  statement  of  facts.  It  is  ad- 
mitted that  the  estate  Is  insolvent,  and  if 
the  allowance  to  GUa  Quinn  is  sustained, 
there  will  be  nothing  left  to  pay  the  fifth 
class  claims,  which  include  those  of  the 
plaintiffs  in  error;  that  since  the  death  of 
Minnie  Boyer,  her  daughter,  Ella  Quinn,  has 
been  supported  and  provided  for  continuous- 
ly by  her  stepfather,  the  surviving  widower 
of  the  deceased;  that  her  father  is  dead. 
The  defendant  In  error  claims  that  section 
7223,  Rev.  St  1908,  is  authority  for  this  al- 
lowance.  It  reads: 

"Sec.  7223.  Widow  and  Orphan's  Allowance. 
— Sec.  184.  If  any  decedent  leaves  a  widow  re- 
siding in  this  state,  in  all  cases  she  shall  be 
allowed  to  have  and  retain  as  her  sole  and  sep* 
arate  property,  one  bed  and  bedding,  wearing 
apparel  of  herself  and  family,  one  cow  and 
calf,  one  saddle  and  bridle,  one  horse,  household 
furniture  for  herself  and  family,  and  also  the 
same  amount  and  species  of  property  as  is  or 
may  b«  by  law  eixempt  from  executicm,  not 


to  exceed  in  any  event  the  sum  of  two  thousand 
dollars  In  value.  If  there  be  no  widow,  bat 
an  orphan  minor  child,  or  children,  auch  child 
or  children  shall  be  entitled  to  the  same  rights 
of  allowance  aa  a  widow,  to  be  allowed  in  the 
same  manner  and  jraM  to  a  guardian  tat  sndi 
child  or  children." 

The  contention  Is  that  the  word  "decedent" 
as  therein  used  applies  to  the  wife  the  same 
as  to  the  husband,  and  that  the  section  ap- 
plies to  the  disposition  of  her  estate  the 
same  as  to  the  husband's.  The  plaintiffs 
In  error  contend  that  the  provisions  of  this 
section  apply  only  to  the  estate  of  the  hus- 
band; that  the  word  "decedent"  as  therein 
used  can  have  no  other  meaning  without 
doing  violence  to  the  remainder  of  the  lan- 
guage In  the  section;  also  that  the  context 
can  impart  no  other  meaning.  In  other 
words,  that  the  words  "any  deceased,"  as 
used  In  this  section,  can  mean  nothing  else 
than  k  deceased  man,  and  that  the  word 
"widow,"  as  therein  used,  cannot,  within  rea- 
son, be  construed  to  mean  surviving  husband 
or  widower.  The  question  to  determine  is, 
What  was  intended  by  the  language  used? 
With  the  wisdom,  policy,  or  Justness  of  the 
law,  or  what  should  have  been  Aaae,  this 
court  has  nothing  to  da  Nesbit  r.  Slgel- 
Campion  Co..  63  Colo.  333,  125  Pac.  524.  In 
order  to  arrive  at  the  Intention  of  the  Legis- 
lature, it  is  proper  to  loofe  Into  the  history 
of  the  act  out  of  which  this  contention  growsL 
It  appears  to  have  been  first  passed  in  1861, 
and  reads  the  same  as  the  present  act  to  and 
induding  the  word  "execution.'*  Then  fol- 
lows: 

"Said  property  shall  be  retained  by  the  widow, 
and  set  apart  to  her  by  the  executor  or  admiu- 
istrator,  and  shall,  in  no  case,  be  subject  to  the 
paymei^t  of  debts  of  the  deceased."  Laws  1861, 
p.  248,  fi  11. 

This  section  remained  In  this  condition  un- 
til 1903,  when  our  laws  concerning  estates, 
wills,  etc.,  were  revised  and  re-enacted,  and 
the  former  ones  repealed,  at  which  time 
the  portion  of  this  section  last  referred  to 
was  omitted  therefrom,  and  the  words,  "not 
to  exceed  in  any  event  the  sum  of  two  thou- 
sand dollars  In  value.  If  there  be  no  wid- 
ow, but  an  orphan  minor  child,  or  children, 
such  child  or  children  shall  be  entitled  to 
the  same  rights  of  allowance  as  a  widow,  to 
be  allowed  in  the  same  manner  and  paid  to 
a  guardian  for  such  child  or  children" — 
were  added.  Laws  1903,  p.  521,  {  134.  It 
whi  thus  be  seen  that  under  the  earlier  act, 
provision  was  made  solely  for  the  surviving 
widow.  It  follows  that  the  extent  to  which 
it  now  applies  to  children  must  be  found  un- 
der the  provisions  of  the  1903  act,  upon  a 
careful  examination  of  which  we  are  unable 
to  give  it  the  construction  claimed  by  the 
defendant  In  error.  The  language,  "If  any 
decedent  leaves  a  widow  residing  In  this 
state,  in  all  cases  she  shall  be  allowed  to 
have  and  retain  as  her  sole  and  separate 
property,"  can  refer  to  no  other  decedent 
than  a  man.   To  bold  otherwise  would  be 
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dolus  Tlolence  to  the  language  used.  Had 
the  Legislature  of  1903  intended  to  diange 
this  law  In  this  respect  tram  what  It  said 
prior  thereto  by  extraidlng  its  xnrorl^ons  to 
the  estate  of  a  deceased  w(«iani,  we  think  It 
would.  In  some  manner,  have  indicated  ttila 
intention  hy  a  change  in  the  language.  Not 
baring  d(me  so,  we  must  conclude  that  they 
intended  it  to  rauain  as  theretofore,  and  to 
apply  to  estates  of  deceased  hnabanOs  only. 
This  position  is  straigthened  by  the  feet  that 
In  case  the  wife  is  living,  no  provision  Is 
made  for  the  children.  It  is  only  In  ereat  of 
her  death  prior  to  the  husband's  that  they 
are  to  have  an  allowance.  Hence  If  the 
word  "decedent,"  as  used  In  this  section 
applies  to  the  wife,  and  for  this  reason  a 
children's  allowance  Is  provided  therefor  in 
case  of  the  death  of  the  husband,  then  the 
word  "widow,"  following,  must,  of  necessity, 
apply  equally  as  well  to  the  husband.  It  Is 
agreed  that  the  deceased  bad  a  husband,  al- 
though a  second  one,  living,  at  the  time  of 
her  death,  but  we  do  not  think  It  was  In- 
tended to  tran8[>o8e  the  meaning  of  either  of 
these  words.  In  addition  to  the  context  and 
the  words  themselves  as  therein  used,  there 
are  many  reasons  wlUch  sustain  this  con- 
clusion. Speaking  generally,  the  husband  is 
the  head  of  the  family,  and  wtiile  there  are 
exceptions  to  the  rule,  the  business  from 
which  the  family  derives  a  livelihood  Is 
usually  conducted  in  his  name,  and  the  lia- 
bilities therefor  are  standing  against  him. 
Such  being  the  case,  and  he  usually  being 
the  principal  breadwinner  for  the  household, 
it  was  evidently  thought  advisable  to  make 
some  arrangements  out  of  his  estate  for  his 
children  In  case  of  his  death  where  hta  wife's 
death  preceded  his.  Were  she  living,  she, 
of  course,  would  be  entitled  to  this  allow- 
ance; but  such  is  not  always  the  case  when 
applied  to  the  wife's  estate,  which  most 
of  the  time  la  a  separate  identity,  and  which 
usually  has  no  such  liabilities  existing 
against  it,  and  in  case  of  her  departure 
quite  often  the  breadwinner  of  the  family, 
the  hu8ban<l,  Is  left  with  the  children  and, 
far  more  often,  is  much  more  able  to  battle 
with  the  world  upon  their  behalf  than  the 
mother  who  has  passed  away.  'Tis  true, 
there  may  arise  cases  like  the  one  under  con- 
sideration where  the  father  of  the  child 
has  gone  before,  and  quite  likely  In  such 
cases  there  ought  to  be  arrangements  made 
for  the  care  of  the  child  out  of  the  estate  of 
the  mother,  in  preference  to  having  it  all 
consumed  by  her  obligations.  There  likewise 
probably  ought  to  be  arrangements  made  for 
the  child  in  case  the  wife  Is  a  stepmother, 
regardless  of  Which  fact  the  allowance,  as 
the  law  now  exists,  all  goes  to  her;  but 
bad  the  Legislature  had  these  matters  In 
mind  and  thus  Intended,  we  are  of  opinion 
that  it  would  have  thus  stated  io  some  appro* 
priate  language.    A  shnilar  conclusion  was 


readied  In  Thazton's  Guardian  et  at  t.  Wal- 
ters, Adm'r,  130  Ky.  236,  113  S.  W.  US, 
where  the  substance  of  the  statute  was  simi- 
lar to  the  one  under  coni^eratlcm.  The 
same  rule  was  adopted  where  similar  prlnd- 
pies  were  involved  In  Davenport  v.  Brooks, 
92  Ala.  627,  9  South.  103;  Daniel  t.  Phelps, 
86  da.  363,  12  S.  E.  Chapman  v.  Mo- 
Oratb,  163  Ho.  292,  63  S.  W.  832.. 

In  the  absence  of  language  whidi  will 
reasmably  warrant  It,  we  would  not  be  Justi- 
fied in  resorting  to  such  a  strained  cmstruc- 
tion  as  cfmbmded  for,  though  personal  sym- 
pathy always  appeals  to  ns  In  such  cases 
in  our  detire  to  aid  minor  children. 

For  the  reasons  stated,  the  Judgment  Is 
revised,  and  the  cause  remanded,  for  fur> 
ther  proceedings  in  harmony  with  the  riews 
her^  expressed. 

Bev»aed  and  remanded, 

SCOTT,  dissenta. 

■'  («0  Goto.  «) 

WABD  V.  TELLER  RESERVOIR  &  IRRI- 
GATION CO.    (No.  8110.) 
(Supreme  Court  of  Colorado.    Nov.  1,  1915.) 

1.  Appeal  and  Ebbob  9=»8S2— Incoupbtent 
EviDENCB— Aduission— When  Not  Kevebs- 
IBLE  Ebbob. 

In  an  action  for  persooal  injuries  sustained 
by  being  run  down  by  defendant  corporation'^ 
automobile  in  charge  of  its  driver,  the  admis- 
sion of  incompetent  evidence  that  a  casualty 
company  was  behind  defendant  was  cot  revers- 
ible error,  where  such  evidence  was  elicited  by 
the  defense  from  its  own  witness. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  SfiOl-SatO;  Dec;  Dig.  «=» 
882.] 

2.  Appbai.  and  Ebbob  ^»1048— Incoufetbut 
Testimokt  —  Cboss-EIxahxnatxom  —  Ebbob 
—When  Habmless. 

Permitting  the  cross-examination  of  the 
witness  on  aaca  subject  by  plaintiff  was  not  ma- 
terial error,  since  whatever  prejudice  defendant 
might  have  sustained  had  already  been  created 
by  the  evidence  as  elicted  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4140-1145,  4151,  4158- 
4160;  Dec  Dig.  «s>1048.] 

3.  Hastkb  and  Sebvaitt  4=3332— InxuBixs  to 

Third  Pebbons—Chauffeub— Scope  of  Au- 

TiioErrr— Question  fob  Jubt, 

The  question  whether  or  not  the  chauffeur 
is  acting  within  the  scope  of  his  authority  while 
driving  his  employer's  car  is  generally  one  of 
fact  for  the  jury  under  proper  instructions. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {{  1274-1277;   Dec.  Dig. 

4.  Evidence  «=»588— Dncohtbovebted  Evi- 
dence —  ClBCUMBTARCES  —  COKTBADICTION 

-Effect. 

The  positive  and.  not  directly  controverted 
testimony  of  a  witness  does  not  establish  the 
fact  testified  to  bo  as  to  be  binding  on  the  jury, 
where  the  surronndiog  circumstances  of  the  case 
can  reasonably  be  said  to  contradict  the  wit- 
ness; it  being  in  such  case  the  province  of  the 
jury  to  determine  the  relative  weight  of  such 
testimony  and  circumstances. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8  2437;  Dec.  Dig.  ^588;  Witness- 
es, Cent.  Dig.  S  1164.] 
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0.  Master  aitd  Sebvart  4s>330— In jttbiks  to 
Third  Persons— CnAijFrauB— Scope  of  Au- 

THOBITY— PhEBUKPTION— BUBDSN  OF  PbOOF. 
Id  an  action  for  peraonal  injuries  sostained 
bj  plaintiff  througli  being  struu  t>j  defendant 
corporation's  automobile  while  driven  by  its 
chauffeur,  it  appeared  that  the  automobile  was 
used  exdosiTel;  In  the  bosiness  of  the  compan; 
and  that  the  chauffeur  was  employed  hj  the 
month  for  the  sole  purpose  of  drlnne,  repair- 
ing, and  caring  for  the  car  in  the  usual  manner. 
Held,  .that  such  facts  raised  the  prima  facie 
presumption  that  the  chauffeur  was  acting  with- 
in the  scope  of  his  authority  at  the  time  of  strik- 
ing plaintiff,  shifting  the  burden  of  proof  on 
that  issue  to  defendant,  since  the  tme  facts  were 
presumed  to  be  peculiarly  within  the  defend- 
ant's knowledge. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  1270-1272 ;  Dec  Dig. 

6.  ETIDEKO  *=>53— "PBBBtTMPnOW." 

"Presumptions"  are  rules  of  conTcnience 
based  upon  experience  or  public  policy  and  es- 
tablished to  facilitate  the  ascertainment  of  tmth 
in  the  trial  of  caoses. 

[Ed.  Note.— For  other  cases,  see  Erldenee, 
Cent.  Dig.  {  73;  Dec.  Dig.  «»53. 

For  other  defiuitfons,  see  Words  and  Phrases, 
First  and  Second  Series,  Presumption.] 

7.  MA8TEB  AND  SeBVANT  4=3305— I N JURIES  TO 

Third  Pebsons— CHAurrauR— Inbtbdction 

— ViOUTION— NEOUQBHT  InJUBT— LIABU.- 
ITT  OF  EUFLOTEB. 

The  fact  that  defendant  chanfFeur,  who  bad 

f:eneral  charge  of  defendant's  automobile,  took 
C  out  of  the  garage  and  used  it  in  violation  of 
defendant's  instmcticais.  would  not  alone  be 
sufficient  to  relieve  defendant  trom  Hability  to 
plaintiff,  who  was  negligentiv  run  down  by  the 
chauffeur  while  driving  the  car. 

[ICd.  Note.— For  other  cases,  see  Master  and 
Serragt^  Cent  Dig.  H  12!^  1224;  Dec.  Dig. 

8.  Witnesses  «»3S9—IicFBACmcKirF— Incon- 
sistent Stateuents. 

Where,  in  an  action  for  personal  injuries 
sastaispd  through  negligently  being  run  down  by 
defendant's  chauffeur,  the  chauffeur  testified  on 
cross-examination  that  he  could  not  remember 
making  a  statement  to  certain  persons  shortly 
after  the  accident  tending  to  show  that  be  was 
driving  in  the  scope  of  his  employment,  it  was 
error  to  exclude  the  testimony  of  sncb  persons 
that  the  chauffeur  made  such  statements,  since 
the  evidence  was  competent  In  impeochmuit  of 
the  chauffeur's  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  1243-1245;  Dec.  Dig.  «s>3S9.] 

9.  Master  and  Sibtant  ^s>S32— In jitbibs  to 
Thibd  Pbbbonb— Scopk  or  Euplotmbnt— 

Question  fob  Jubt. 

Where,  in  an  action  for  personal  injnries 
received  through  being  run  down  by  defendant's 
chauffeur,  the  question  whether  he  was  driving 
within  the  scope  of  his  employment  depended 
on  whether  his  intention  at  the  time  was  to  go 
home  to  dinner  or  to  try  out  the  car  so  as  to 
ascertain  Its  condition,  such  question  was  for 
the  jnry. 

[Eld.  Note.— For  odier  cases,  see  Master  and 
Servant,  Cent  Dig.  »  1374-1277 ;  Dea  Dig. 
«=»332.] 

10.  Appeai.  and  Ebbob  «e=98M  ■—  Appbax 
Without  New  Trial  Had— Right  to  Re- 
view. 

Where,  after  verdict  for  plaintiff,  the  conrt 
granted  defendant's  motion  for  a  new  trial, 
wherenpon  counsel  for  plaintiff  announced  that 
he  could  make  no  stronger  case,  that  be  elected 
to  stand  upon  the  case  as  made  and  would  ap- 
peal, and  thereafter  both  parties  took  part  in 


the  nsual  proceedings  on  appeal  iHtBoot  a  new 
trial  being  had,  the  failure  to  retry  did  not  af- 
fect the  right  to  review,  since  the  Code  of 
Civil  Procedure  contemplates  that  the  aubatance, 
and  not  the  mere  form,  of  judicial  proceedings, 
shall  be  regurded  in  determining  the  rights  of 
parties. 

[Ed.  Not&r- For  other  cases,  see  Appeal  and 
Eirror.  Cent  Dig.  tt  8406,  S404,  840B-3424. 
3427-3480;  Dec  ^g.  «=>854.1 

En  Banc.  Error  to  District  Court,  ,Piid}lo 
County ;  C.  S.  Essex,  Judge. 

Action  by  Claude  E.  Ward  against  tbo 
Teller  Reservoir  &  Irrlgatl<m  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Beversed. 

U.  J.  Oalligan,  of  Pneblo.  for  plaintiff  In 
error.  Goody.  Twitdiell  ft  Borkbardt  and  BL 
P.  JStdnbaner,  aU-  of  DenTer,  tor  defendant 

In  error. 

SCOTT,  J.  The  antomobile  of  the  defend- 
ant company,  driven  by  Its  cbaufTeur,  run 
down  and  injured  the  plaintiff,  who  was  at 
the  time  attempting  to  board  a  street  car 
that  had  stopped  at  the  usual  place  for  ha 
purpose  of  discharging  and  receiving  passjen- 
gers.  The  chauffeur  testifies  that  he  came 
up  from  behind  the  car  proceeding  at  the 
rate  of  eight  to  ten  miles  an  hoar ;  that  ha 
saw  the  car  standing  at  the  place  where  the 
accident  occurred,  when  he  was  on  the  oppo- 
site  side  of  the  street  which  he  afterward 
crossed ;  did  not  slacken  his  speed  nor  make 
an  attempt  to  do  so  nntU  within  10  feet  of  the 
plaintiff,  when  be  applied  the  brakes,  bnt  too 
late  to  prevent  the  Injury.  When  he  first 
saw  the  car  standing  he  could  easily  hare 
stopped  his  machine,  and  thus  avoided  the 
accident  Tlie  plaintiff  had  stepped  from  the 
curb  of  the  sidewalk,  was  Just  behind,  and 
waiting  the  action  of  a  lady  who  was  also  at- 
tempting to  board  the  car.  The  action  of 
the  chauffeur  under  his  own  testimony  was 
clearly  negligent  The  plaintiff  did  not  see 
or  hear  the  automobile  approaching.  The  in- 
juries were  dangerous  and  permanent  Upon 
the  trtal  of  the  cause  a  rerdict  was  returned 
for  the  plaintiff  in  the  sum  of  ^OOOl  Upon 
motion  of  the  defendant,  a  new  trial  waa 
granted,  whereaptm  plaintiff's  cotmset  an- 
nounced to  the  court  that  he  had  made  aa 
strong  a  case  as  was  possible  under  the  stata 
of  facts ;  that  he  elected  to  stand  upon  the 
case  as  made  and  would  pray  a  review  by 
the  Supreme  Court 

The  only  serious  question  presented  la  as  to 
the  UablUty  of  the  defendant  fOr  the  negU- 
eeat  conduct  <tf  its  chauffeur,  the  contaitton 
being  that  at  the  time  of  flie  accident  the 
chauffeur  was  acting  withoat  the  scope  of  his 
authority. 

The  rule  that  an  employer  Is  not  hound  to 
respond  In  damages  for  the  ne^igent  acts  of 
his  servant,  unless  snCh  acts  were  done  by  the 
servant  whUe  acting  within  the  scope  of  his 
authority,  is  well  settled.  Bnt  the  dlfficnlt 
question  to  determine  In  such  cases  Is  wbetlH 
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er  tbe  parUcnlar  act  or  omluUm  of  tlie  aerr- 
mott  causliig  tbe  injury  for  wUdi  tbe  master 
la  aougbt  to  be  beld  liable  waa  committed 
witbin  tbe  aeoo6  of  the  ^errant'a  employment 
Thla'can  be  determined  tor  no  rigid  mle*  but 
ratber  from  the  anrroanding  facta  and  dr- 
comstances  of  tbe  particular  case. 

'[1, 2]  Wbat  waa  in  tbe  mind  of  tbe  court 
In  tbls  case,  and  Ida  reasons  for  granting  tbe 
motion  for  a  new  trial,  will  be  tonsd  in  bla 
flCatemoit  made  at  the  time,  aa  foUowa: 

**The  court  has  no  doubt  about  the  comct- 
ness  of  the  cootention  of  the  defeodant,  the 
Teller  Reservoir  Company,  in  this  case.  The 
court  would  lihe  very  much  if  it  coald  have 
seen  Its  way  clear  to  have  sustained  this  ver- 
dict. It  crept  out  in  the  trial  that  tbe  insur- 
ance company  was  behind  the  Teller  Beservoir 
Company,  and  that  hence  the  reservoir  company 
would  have  had  no  part  of  the  judgment  to  pay 
if  it  had  been  rendered  asainst  it,  and  I  have 
not  much  doubt  but  what  that  fact  influenced 
the  jury  largely.  But  the  proposition  that  the 
chauffeur  at  the  time  of  the  occurrence  of  this 
accident  was  acting  in  direct'  opposition  to  ex- 
presa  instructions,  that  he  waa  using  the  auto- 
mobile contrary  to  his  right,  contrary  to  hia 
authority,  that  he  was  in  no  manner  performinji: 
tbe  duties  of  the  defendant,  the  Tdler  Beserroir 
Company,  and  was  not  acting  within  the  line 
of  hia  duty,  and  was-  not  acting  within  the 
Bcope  of  his  authority,  la  beyond  all  dispnte. 
The  entire  evidence  uncontradicted  goes  to  that 
^ect. 

"The  court  In  the  first  instance  attempted  to 
save  the  case  to  the  plaintiff  by  overruling  a 
demurrer  to  the  evidence  at  the  close  of  tbe 

Elaintiff's  case,  and  I  believe  that,  if  the  case 
Rd  atood  there  as  it  was,  then  perfaapa  the 
court  might  have  been  sustained,  but  wben  the 
defense  came  in  and  all  of  the  evidence  uncon- , 
tradicted  went  to  establish  the  fact  that  the 
cfaauffeur  practically  stole  the  machine  out  of 
the  garage,  at  lecwt  took  it  without  any  right,  as 
testified  to  by  himself,  the  'garage  man,  and  all 
the  other  witnesses,  it  left  the  case  standing  un* 
disputed  that  upon  doing  so  he  was  not  in  the 
discharge  of 'his  datr  or  in  the  line  of  Us  doty, 
and  to  let  this  wmet  stand  would  be  contrary 
tc  both  the  law  and  tlie  evidence  as  I  Tiew  it" 

In  this  statement  there  la  obvious  error  as 
b  relates  to  tbe  qnestlon  of  tiie  suggestion  of 
casualty  Insuranca  If  there  was  error  In 
this  rest>ect,  it  was  not  error  caused  by  tbe 
plaintiff. 

Tbis  matter  was  broui^t  to  the  attention 
of  the  Jury  by  J(dm  C.  Teller,  president  of  tbe 
defendant  company,  the  principal  owner  of 
its  stock,  and  In  general  charge  of  its  busi- 
ness. And  tbls  upon  direct  ezamlnatloa  by 
defendant's  counsel,  without  howeTer,  any 
suggestion  from  such  counsel  as  to  tbe  ques- 
tion of  Insiuranoe.  Ttala  testimony  was  aa  fol- 
lows : 

"Q.  At  the  time  of  your  couTersation  with  Mr. 
Palmer,  bad  suit  been  brought  against  you  pei^ 
smally?  A.  I  would  not  be  positive.  I  think 
it  had.  I  had  been  trying  to  call  liim  by  'phone 
and  ten  him  that  I  was  not  the  proper  one  to 
bring  suit  against,  it  would  Itave  to  M  the  In- 
surance company."  - 

And  further: 

"Q.  And  lie  was  paid  by  the  company  during 
all  timesr* 

This  referred  to  the  chauffeur.  The  an- 
awer  to  tbla  question  was  aa  follows: 


"A.  He  got  his  pay  every  month  while  in  the 
company's  employ.  I  asked  my  son  to  see  Mr. 
Ward  and  find  out  if  we  could  pay  his  doctor 
bill  or  some  other  expense,  which  he  told  me  aft* 
erward  he  had  done,  and  we  wrote  a  letter  to 
tbe  company,  I  wrote  a  letter  to  the  company, 
asking  the  company  to  reimburse  Mr.  Ward  at 
least  for  his  physician  and  his  expense  at  the 
bospitaL,  and  wrote  the  insurance  company  to 
that  effect" 

Certainly  the  plaintiff  was  in  no  way  re- 
sponsible for  this  testimony,  and  it  should 
not  be  charged  as  an  error  against  blm.  A 
i  imrty  litigant  cannot  Inject  error  into  a  trial 
and  then  take  advantage  of  it 

It  la  true  that  after  the  foregoing  testi- 
mony was  given,  counsel  for  plaintiff  asked 
tbe  witness  E.  C.  Teller,  secretary  <hC  tbe  de- 
fendant company,  the  following  question: 

"Q.  At  that  time  and  place  when  you  had  a 
conversation  with  Mr.  Ward,  did  or  did  you  not 
say  as  follows:  'If  you  can  get  an  adjustment 
of  this  matter,  do  so,  because  there  is  an  in- 
surance company  ba^  of  it' " 

Objection  was  made  to  tbls  question  and 
sustained. 

Even  though  tbls  qnestton  tmder  tbe  cir- 
cumstances of  tbe  case  be  held  to  be  im- 
proper, it  waa  not  material  error,  for  tbe 
president  of  tbe  defendant  company  bad  tes- 
tlfled  to  tbe  fact  of  inenranoe^  and  tbe  mla- 
chl^.  If  any,  bad  been  dose  before  tbe  Ques- 
tion was  asked. 

Tbe  finding  of  tbe  court  that  "tbe  chauf-  ' 
fenr  was  at  tbe  time  of  tbe  accident  in  no 
manner  performing  the  duties  of  the  defend- 
ant company,  and  was  not  acting  within  tbe 
line  of  his  duty  or  the  scope  of  bis  author- 
ity, la  beyond  all  doubt"  Is  not  Justified  by 
the  testimony. 

[2]  Beside,  tbe  question  aa  to  whetber  or 
not  the  chauffeur  was  acting  within  the 
scope  of  his  authority  la  generally  one  of 
fact  for  the  Jury  under  proper  instructions, 
and  not  A  questioo  of  law  for  the  court 
Marshall  v.  Taylor,  168  Ma  App.  240^  16S  S. 
W.  627;  Burger  t.  Taxicab  Motor  Go.,  66 
Wash.  676,  120  Pac.  519;  Bennett  T.  Boscb, 
75  N.  J.  Law,  240,  67  AtL  188;  Sbamp  T. 
Lambert  142  Mo.  App.  667.  121  S.  W.  770; 
Kneff  T.  Sanford,  63  Wash.  606,  115  Pac. 
1040. 

A  very  complete  review  of  the  antborlttes 
upon  the  question  wUl  be  fbnnd  in  ttie  case 
of  Ritchie  V.  Waller,  68  Conn.  155,  28  AtL 
29.  27  U  B.  A.  161,  88  Am.  St  Rep.  SSI. 
The  rule  there  adi^tted  aeema  well  fitted  to 
tbe  case  at  bar.  The  court  said: 

"Applying  these  principles  to  the  case  at  bar, 
the  question  for  the  court  below  was  whether 
or  not  Blackwell,  for  the  time  being,  totally 
departed  from  tbe  master's  business  and  set  out 
upon  a  separate  Journey  and  business  of  his 
own.  If  the  rule  of  law  were  that  any  devia- 
tion by  the  servant  'to  can?  some  businesa  of 
his  own  into  effect'  waa  of  itsdf  sudi  a  de- 
parture, the  above  queatlon  would  be  one  of 
law.  Bat  this,  as  we  have  seen.  Is  not  the  rule 
of  law.  To  decide  the  question  in  a  case  like 
the  present,  the  trier  must  take  into  account, 
not  only  the  mere  fact  of  deviation,  hut  its  ex- 
tent and  nature  relatively  to  time  and  place'and 
drcomstances,  and  all  uie  other  detailed  fiwta 
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vbicb  form  a  part  of  and  truly  characterize  the 
deviatiOD,  includiug  often  the  real  intent  and 
purpose  of  the  servant  in  making  it  Without 
spending  more  time  upon  this  point,  we  think 
the  above  question  is  one  of  fact  in  the  ordi- 
nary sense,  and  that  the  case  at  bar  clearly  falls 
within  the  class  of  cases  where  such  question 
is  strictly  one  of  fact  to  he  decided  by  the 
trier." 

14]  We  think  It  Is  very  clear  under  tlie 
testimoDy  lu  this  case  that  fair-minded  men 
lulght  reasonably  differ  as  to  whether  or  not 
the  chauffeur  was,  at  the  time,  acting  with- 
in the  scope  of  his  employment;  that  Is  to 
say,  was  he,  In  the  driving  aud  use  of  the 
automobile  at  the  time,  acting  within  the  ex- 
press or  Implied  authority  conferred  upon 
him,  considering  the  nature  of  the  services 
required,  the  instructions  givra,  and  the  cir- 
cumstances under  which  the  diauffeur  was 
acting. 

Upon  this  point  there  are  circumstances 
apparently  in  conflict  with  positive  testi- 
mony in  the  case.  In  such  cases  this  court 
has  In  Victor  t.  Smilanlch,  64  Colo.  479,  131 
Pac.  392,  stated  the  rule  to  be: 

"It  does  not  always  follow  that,  because  poai- 

tive  testimony  of  a  witness  is  not  directly  con- 
troverted, a  jury  must  treat  such  evidence  as 
true.  A  witness  may  be  contradicted  by  dr- 
cumstances,  as  well  as  by  statements  of  others 
contrary  to  his  own.  In  suck  cases,  neither 
courts  nor  juries  are  bound  to  refrain  from  ex- 
ercising their  own  judgment  as  to  the  probative 
value  of  his  testimony.  30  Enc.  1068.  *  •  « 
When  circumstantial  evidence  is  of  a  nature 
from  wbidi  it  can  be  reasonably  inferred  tliat  it 
contradicts  the  direct  and  positive  testimony  of 
witnesses,  it  is  the  province  of  the  jury  to  de- 
termine the  weight  to  which  such  evidence  is 
entitled.  United  States  v.  Pacific  Express  Co. 
(D.  C.)  15  Fed.  867.  In  maay  instances  evi- 
dence to  establish  a  fact  is  circumstantial.  If 
it  is  of  sufficient  strength  and  force,  consider- 
ing the  surrounding  circumstances  and  condi- 
tions, to  justify  a  reasonable  and  well-grouoded 
inference,  by  reasonable  meu,  that  the  fact  in 
dispute  is  thus  established,  the  question  should 
be  left  to  the  jury  to  determine.  C'lfc  F.  Lum- 
ber Co.  v.  D.  &  R.  G.  Hy.  Co.,  17  Colo.  App. 
275  [68  Pac.  670):  Colo.  Midland  By.  Go.  r. 
Snider,  38  Colo.  3K1  [8S  Pac  453]." 

[I]  It  l8  undit^oted  that  the  automobile 
was  owned  the  defendant  company ;  that 
It  utras  used  excloslTely  In  the  business  of  the 
company;  that  the  ctaaufTeur  was  employed 
by  the  month;  and  that  his  sole  duty  was  to 
drive,  r^lr,  and  care  for  the  automoUle. 
Upon  this  point  the  president  of  the  defend- 
ant company  testified: 

"The  aatomoblle  was  owned  by  the  company 
and  used  for  tlie  benefit  of  the  company.  I  had 
the  direction  and  control  as  to  its  use  when  I 
was  here,  aod,  when  I  was  not  here,  then  my 
son  Edward  Teller  gave  orders  what  to  be  done. 
McKinney  generally  drove  the  car  as  an  em- 
ploy£  of  the  defendant.  He  was  authorized  and 
directed  that  whenever  he  wanted  the  car  we 
called  on  him  to  get  the  car  and  he  looked  after 
it  if  it  was  broken  and  any  repairs  necessary, 
he  was  to  do  that  without  even  saying  to  us 
that  it  was  to  be  done,  unless  It  was  something 
serious;  clean  it,  wash  it,  and  repair  it  if  nec- 
essary. It  was  kept  in  the  Pueblo  Automobile 
Company's  garage. 

lender  this  state  of  fact^  It  is  the  general- 
ly accepted  rule  that  the  plalntiir  establish- 
ed a  prima  fade  case  that  the  chauffeur  was 


acting '  wltbin  the  scope  of  hla  authority. 
The  reaatm  for  the  rule  by  courts  so  holding 
Is  quite  oondsely  stated  In  Long  t.  Nnte,  123 
Mo.  App.  204.  100  S..  W.  511,  as  follows: 

"Where  a  servant,  who  is  employed  for  the 
special  purpose  of  operating  an  automobile  for 
the  master,  is  found  operating  it  in  the  usual 
manner  such  machines  are  operated,  the  pre- 
sumption naturally  arises  that  he  is  running  the 
machine  in  the  master's  service.  If  be  is  not 
BO  running  it,  this  fact  is  peculiarly  within  the 
knowledge  of  the  master,  and  the  burden  is  on 
him  to  overthrow  this  presumption  by  evidence 
which  the  law  presumes  be  is  in  possession  of. 
It  would  be  a  bard  rule,  in  such  circumstances, 
to  require  the  party  complaining  of  the  tortious 
acts  of  the  servant,  to  show  by  positive  proof 
that  the  servant  was  serving  the  master  and  not 
himself,  aod  the  fbct  that  the  chauffeur  made  a 
detour  from  the  direct  route  firom  defendant's 
home  to  the  fair  grounds  does  not  change  the 
presumption  or  relieve  the  master's  liability 
tor  injuries  caused  by  careless  driving.  20  Am. 
&  Eng.  Knc  of  Law,  p.  166.  We  tbink  the  in- 
struction was  a  proper  one  in  the  circumstances 
shown  by  the  evidence." 

As  supporting  this  doctrine,  see  Stewart  t. 
Barudi,  103  ApQ.  Dir.  677,  03  N.  Y.  Supp. 
161;  Huddy  on  AntomobUes  (3d  Bd.)  H  268^ 
269;  Kneff  v.  Sanford,  63  Wash.  503,  115 
Pac  1040;  Shamp  v.  Lambert,  142  M&  App. 
667,  121  S.  W.  770;  Vanneman  t.  Walker 
Laundry  Co..  166  Ma  App.  685,  150  8.  W. 
1128;  Trout  Auto.  Co.  v.  People's  Gaslight 
Co.,  168  IlL  App.  56;  Bennett  t.  Buscii,  75 
N.  J.  Law,  240.  67  Att.  188;  Marshall 
Taylor,  168  Mo.  App.  240,  163  S.  W.  627; 
Burger  v.  Taxicab  Motor  Co.,  66  Wash.  676, 
120  Pac  519 ;  David's  Law  Motor  Veht<^e8, 
§  225.  Anthorities  are  dted  to  the  oontrai?, 
but  we  tbink  the  above  ctmcluston  is  sus- 
tained hy  the  better  reason  and  the  greater 
wei^t  of  authority.  We  are  not  to  be  un- 
derstood as  saying  that  such  pxlnia  Cade 
case  is  coDcluslT^  for  it  Is  always  subject  to 
be  overcome  by  evidence  to  the  conteary. 
But  it  suffldratly  raises  the  Issue  of  tax^ 
to  be  determined,  as  any  other  issue  of  flact, 
upon  all  the  surrounding  facts  and  drcnm- 
atances. 

[6]  It  Is  in  law  a  prestunption,  and  '^pre- 
sumptimis''  are  rules  of  conv«iiiaice  bcued 
upon  ezperleoce  or  public  policy,  and  estal>> 
Ushed  to  facilitate  the  ascertainment  of  truth 
in  the  ^rlal  of  causes.  Except  in  tbe  few 
instances  of  conduslve  presumptions,  one  Is 
not  as  a  matter  of  law  stronger  or  weato 
than  another.  The  whole  case  is  then  thrown 
open  to  be  decided  as  a  tact  upbn  all  tbe 
evidence.  It  Is  for  the  sound  Judgment  of 
the  jury  to  weigh  all  the  circumstances.  In- 
cluding the  characters  of  the  persona  InviAv- 
ed  and  the  probability  of  dttFerent  lines  of 
condnct,  and  determine  where  the  tratb  Ilea 
as  a  matter  common  sense  unfettered  by 
any  arbitrary  rule. 

A  careful  consideration  of  all  tbe  testi- 
mony in  the  case  does  not  disclose  substan- 
tial basts  for  the  conduslon  of  the  court 
"that  the  chauffeur  practically  stole  the  ma- 
chine out  of  the  garage"  or  "that  In  so  do- 
ing he  was  not  In  the  dlsdiarge  of  his  duty. 
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or  in  the  line  of  his  doty."  There  Is  no  tes- 
tlmoDy  In  the  case  to  Indicate  that  the  chauf- 
feur did  not  take  the  machine  from  the  gar- 
age as  he  had  done,  for  the  purpose  of  use 
and  repair,  contlnuonsly  for  the  entire  three 
years  of  his  employment  It  does  not  appear 
that  during  all  that  period  he  ever  had  a 
verbal  or  written  order  from  his  employer  to 
the  management  of  the  garage  to  permit  the 
use  or  possession  of  the  aatwiobile.  In  fact, 
the  president  of  the  company- testlfled  to  the 
ccntrary,  for  he  says: 

"He  was  authorized  and  directed  that,  when- 
ever  ve  wanted  the  car,  we  called  on  him  to  get 
the  car." 

It  wUl  be  seen  that  the  defendant  did  not 
each  time,  nor  at  any  time^  call  (m  the  ga- 
rage company  to  let  him  hare  the  car.  It 
would  be  absurd,  in  the  light  of  human  ex- 
perience to  so  infer.  There  Is  nothing  In 
the  whole  testimony  to  Indicate  that,  dur- 
ing the  entire  period  of  bis  employment,  any 
other  person  whatsoever  either  cared  for, 
drore^  handled,  or  repaired  the  car.  Indeed, 
It  seems  to  have  been  at  all  tSxaes  in  bis  ex- 
clusive charge,  subject  only  to  direction  as 
to  Ito  use. 

[7]  It  Is  true  that  the  president  of  the 
company  testified  that  he  instructed  the 
(Aanffeur  not -to  use  the  car  except  upon 
orders  from  himself  cr  his  son,  who  was  the 
secretary  of  the  defendant  company,  and  the 
chauffeur  corroborates  this  statement  But 
it  the  chauffeur  did  violate  this  instruction, 
It  constituted  nothing  more  than  a  violation 
of  instructions,  and  this  alone  cannot  re- 
lieve the  defendant  26  Cyc.  1535. 

It  is  the  specific  contention  of  the  defend- 
ant that  the  chauffeur  was  allowed  the  noon 
hour  for  his  meals,  and  that  upou  this  occa- 
sion be  took  the  automobile  from  the  garage 
without  permission  and  started  to  go  to  his 
dinner,  and  that  the  accident  occurred  while 
so  traveling  from  the  garage  to  the  chauf- 
feur's home;  that  under  this  stote  of  facts 
the  chaufTeur  was  acting  without  the  scope 
of  his  authority.  But  this  contention  as  to* 
fact  rests  on  the  chaufFeur's  testimony,  ex- 
cept that  one  of  the  keepers  of  the  garage 
testifies  that  the  chauffeur  so  told  him,  and 
invited  him  to  ride  with  him.  This  man  was 
in  the  macbUie  at  the  time  of  the  accident 

[8]  The  plaintiff  was  token  immediately 
after  the  accident  to  Dr.  Campbell's  office. 
On  crcss-examlnatlon  the  chauffeur's  atten- 
tion was  called  to  a  conversation  alleged  to 
have  occurred  at  that  time  and  place  And 
testified  as  follows: 

"Q.  In  Dr.  Campbdl's  office,  In  the  presence 
of  Mr.  SaxtoD  and  Hr.  Buff,  did  you  make  this 
statement:  *I  was  trying  out  the  machine  at  the 
time  of  the  injury  to  Mr.  Ward,  and  I  was  go- 
ing to  ma  op  the  viaduct  hill.'  A.  I  don't  re- 
member ;  it  nas  been  so  long.  Q.  And  at  tliat 
time  and  place  did  you  not  also  make  the  stote* 
ment,  in  the  presence  of  these  two  parties  named, 
that  you  had  just  repaired  the  car  and  you 
wanted  to  try  it  out?  A.  I  don't  remember;  it 
has  t>eea  quite  a  while,  and  I  don't  just  remem- 
ber what  I  said.  Q.  If  yon  made  this  state- 
ment immediately  after,  that  would  t>e  the  tmth? 


A.  I  could  not  say  as  to  that  Q.  Ton  would 
not  at  toat  time  have  made  a  missUtement  will- 
fully? A.  Not  necessarily,  but  I  was  necessarily 
upaet  greatly  over  the  accident,  aa  any  one  else 
would  be.  Q.  At  that  time  and  place  and  in 
the  presence  of  these  gentlemen,  did  you  not  say, 
in  answer  to  Mr.  Palmer,  in  which  he  inqoired, 
as  follows,  'I  suppose  you  were  driving  more 
rapidly  than  usual,  as  it  was  about  dinner 
time?'  and  did  you  not  answer  to  that  question 
by  saying,  'I  was  not  going  to  dinner,  but  was 
going  to  try  out  the  car  on  the  viaduct  bill.' 
A.  I  cannot  remember  the  words.  Q.  Was  that 
question  put  and  answer  made  in  substance  at 
that  time?  A.  I  don't  remember  it." 

Upon  rebuttol  the  plalntlfl  placed  tbe  per- 
sons, referred  to,  aa  the  stand  and  mdeav- 
ored  to  show  that  the  chauffeur  did  make 
Ibe  stotements  about  which  he  was  so  anes- 
tloned,  at  the  time  and  place  suggested  in 
the  Questions  to  McKlnney,  the  diaaffenr. 
The  court  excluded  this  testimony. 

If  McKinney  did  at  that  time  say  in  the 
presence  of  these  persons  that  he  was  not 
going  to  his  dinner,  but  that  he  had  just  re- 
paired the  car  and  was  trying  It  out  at  the 
time  ot  the  accident  the  testimony  was  com- 
petent, not  as  tending  to  prove  the  subston- 
tlve  charge  but  aa  tending  to  impeach  the 
testimony  of  the  witaess  on  the  trial,  to  the 
effect  that  he  was  using  the  machine  to  go 
to  his  dinner,  and  it  was  error  for  the  court 
to  exclude  it  The  Jury  would  be  Justified 
on  sncb  a  sbowtog  In  discrediting  the  wit- 
ness eutlrely. 

If  the  chauffeur  was  in  fact  trying  out  the 
car  after  making  the  repairs,  then  he  was 
plainly  acting  wlthto  the  scope  of  his  au- 
thority, as  that  authority  was  steted  by  the 
president  of  the  company,  and  wherein  the 
chauffeur  was  given  the  authority  to  gener- 
ally rely  on  his  own  Judgment  as  to  repairs. 
Indeed,  the  chauffeur  testified  that  it  was 
his  duty  to  try  out  the  car  after  having 
made  repairs. 

[9]  It  is  admitted  that  the  machine  was 
not  driven  to. the  chauffeur's  home  after  the 
accident  nor  at  all,  but  was  returned  to  the 
garage,  and  later  In  the  afternoon  driven  to 
the  defendant's  reservoir.  The  contenUon  of 
the  defendant  must  rest  upon  the  question  of 
the  totent  and  purpose  alone  of  the  chauf- 
feur, at  the  time  of  the  accident,  as  to 
whether  the  use  of  the  automobile  was  with- 
in the  line  of  employment  The  question 
was  one  of  fact,  and  tor  the  Jury  alone  to 
determine. 

We  have  not  entered  into  a  discussion  of 
the  question  of  deviation  from  the  line  of 
employment  for  the  reason  that  it  does  not 
seem  to  be  necessarily  Involved.  This  ques- 
tion Is  quite  fully  considered  by  our  Court 
of  Appeals  in  the  case  of  Gibson  r.  Dnprce, 
26  Colo.  App.  324,  144  Pac  1133. 

[10]  The  defendant  to  error  contends  thac 
the  right  to  review  In  this  case  does  not  ex- 
ist and  cites  Monteltb  v.  U.  P.  D.  &  R.  G. 
Co.,  13  Colo.  App.  421,  58  Pac.  338.  We 
think  that  the  right  to  review  under  the  cir- 
cumstances of  the  case  Is  folly  supported  by 
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WadOTTorth  t.  U.  P.  Ey.  Co,  18  Colo.  600,  83 
Pac.  S15^  23  L.  a  A.  812,  36  Am.  St  Bep. 
309.  The  plaintiff  here  declared  that  be 
could  make  no  better  case,  and  that  he  elec^ 
ed  to  stand  Iqr  his  case  as  already  made. 
Under  this  statement,  and  with  the  views  of 
the  court  as  announced,  a  new  trial  would 
have  been  a  useleBB  and  expenslTe  proceed- 
ing, for  It  could  produce  only  the  same  re- 
sult, and,  as  was  well  said  in  the  Wads- 
worth  Case: 

"The  bringinf  of  the  whole  record  to  this  court 
for  review,  lodudiiiE  the  bill  of  exceptions  con- 
taining 'aU  the  testimony  offered,  given  or  re- 
ceived on  the  trial,'  clearly  indicates  that  the 
intention  of  the  parties  was  to  treat  the  action 
of  the  court  as  moiieb  the  court  bad  dismissed 
the  action  or  granted  a  nonsuit  on  the  ground 
that  plaintiff  had  failed  to  'prove  a  sufScient 
case  for  the  jury.'  That  Baen  was  the  under- 
standing and  intention  of  plaintiff,  as  well  as 
the  defendant,  Is  confirmed  by  the  fact  that  the 
assignments  of  error  and  argument  of  counsel 
in  this  court  extend  to  the  conclnalons  of  the 
trial  court  upon  the  evidence,  the  pleadings,  and 
the  statutes  upon  which  the  action  is  founded. 
The  Code  of  Civil  Procedure  contemplates  that 
the  substance  and  not  the  mere  form  of  judicial 
proceedings  shall  be  regarded  in  determining  the 
rights  of  parties.  Hence  we  shall  review  this 
cause  according  to  the  intention  of  the  parties, 
as  above  stated,  since  it  is  obvious  that  the  ends 
of  Justice  will  be  thereby  aecompliabed." 

The  Judgment  Is  rereraed,  with  Instmctlmi 
to  try  the  cause  tn  conformity  with  tlie  Tiews 
herein  expressed. 

TELLEB,  J.,  DOt  partlclpatlns. 


W  Colo.  s») 

COUAS  T.  PBOPLB.    (No.  8172.) 

(Supreme  Court  of  Colorado.    Nov.  1,  1916. 
Rehearing  Denied  Dec.  6,  1915.) 

1,  IKTANTS  «=>18-^UVKNIIJE  OOUBT— CBXUX- 

HAL  jDEiSDicnoN— Extent. 

The  juvenile  court  has  no  jurisdiction  to 
try  an  adult  for  the  crime  against  nature  com- 
mitted on  a  minor  under  Laws  1907^  p.  330,  { 
19,  providing  for  a  liberal  construction  of  sec- 
tion 2  of  the  act  so  as  to  give  the  juvenile  court 
coQCurreut  jurisdiction  with  the  district  court 
ia  any  criminal  case  against  an  adult  person 
for  a  crime  where  the  offense  Is  against  the  per- 
son, or  iovolves  the  morals  of  a  minor,  since  sec- 
tion 2  limits  the  criminal  jurisdiction  of  the  ju- 
venile court  to  cases  In  which  the  disposition, 
custody,  or  control  of  a  minor  or  other  person 
is  involved  under  certain  acta  concerning  mi- 
nor's parents,  etc.,  and  does  not  confer  general 
criminal  jurisdiction. 

[Ed.  Note.—For  other  cases,  see  Infants, 
Gent.  Dig.  fi  18;  Dec  Dig.  ^18.] 

2.  Infants  «sal8— Juvknilb  Gomr-^^Biia- 

HAL  JUaiSDIOTIGN  —  STATDTH  —  CONSTBOO- 
TION. 

The  fact  that  the  preceding  portion  of  sec- 
tion 19.  Laws  1907,  p.  330,  in  tailing  from  coun- 
ty courts  the  jurisdiction  given  to  the  juvenile 
court  by  section  2,  repeats  the  language  of  sec- 
tion 2  in  that  regard  verbatim  conclusively 
shows  that  no  grant  of  general  cnmlnsl  juris- 
diction to  the  juvenile  court  was  intended  by 
section  19. 

[Ed.  Note.—For  other  cases,  see  Infants, 
Cent  Dig.  «  18 ;  Dec.  Dig.  «==>18.J 


3.  Infants  ^bIS— Jumnxs  Covn—CBna-' 

NAL    JUBXSDlOnOK  —  8TA.TDTB  —  OonteBITC- 

TION. 

That  the  Legislature  did  not  intend  to  grant 
general  criminal  jurisdiction  to  the  juvenile 
court  under  the  grant  of  criminal  jurisdiction 
in  certain  cases  In  Laws  1907,  p.  330,  1  1&.  is 
also  evidenced  by  the  fact  that,  if  general  crimi- 
nal jurisdiction  existed  in  the  juvoiile  court, 
county  judges,  frequently  unlearned  in  law, 
vbould  be  called  upon  to  try  criminal  cases  when 
sitting  as  judges  of  the  juvenile  court,  under 
their  power  so  to  do  in  cases  of  sickness  or  dis- 
ability of  the  judge  of  the  Jurenile  court,  as 
provided  for  by  section  18. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent.  IMg.  i  18;  Dec.  Dig.  «s»18.] 

4.  Cbiuinal  Law  «=»84  —  Distbict  Coubt— 
publio  pouct-^tatoto— constbdction. 

The  fact  that  the  important  duty  of  enfon^ 
ing  the  criminal  laws  has  always  been  delist- 
ed by  the  people  to  the  district  court  since  the 
earliest  territorial  legislation  requires  the  care- 
ful scrutiny  and  restriction  of  any  statute  de- 
rogatory of  such  jurisdiction  In  the  district 
court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  UA-m;  Dea  Dig.  «s» 
84.] 

Emor  to  Juvoille  Court,  City  and  County 
ot  Denver;  Bw  B.  Undsey,  Judge. 

Bill  CoUas  was  convicted  of  the  crime 
against  nature,  and  brings  error.  Judgment 
reversed. 

John  A.  De  Weese  and  Isfaam  R.  Howze. 
both  of  Denver,  for  plaintiff  in  error.  Fred 
Farrar,  Atty.  Gen.,  and  Frank  O.  West,  Asst. 
Attj.  Q&L,  for  the  People. 

TVIIXBB,  J.  [1]  Plaintiff  In  enor  was 
convicted  In  the  Juvenile  court  of  the  crime 
against  nature,  committed  upon  a  minor,  and 
sentenced  to  the  penitentiary  for  not  less 
than  10  nw  more  than  20  years.  Timely  ob- 
jection was  made  to  the  Jurisdiction,  and  it  Is 
here  urged  that-  the  statute  (diapter  1^ 
Laws  of  1907),  creating  -tiie  Juvenile  court, 
does  not  confer  upon  it  Jurisdiction  to  try 
this  casfc  The  second  section  of  that  stat- 
ute defines  vrltt  ccmslderable  detail,  the  Ju- 
risdiction of  the  court,  as  follovni: 

"Such  courts  shall  have  original  jurisdlctlfm 
in  all  criminal  cases  or  other  actions  or  pro- 
ceedings in  which  the  disposition,  custody  or 
control  of  any  child  or  minor,  or  any  other  per- 
son, may  be  mvolved  under  the  acts  coneanlng 
delinquent,  dependent  or  neglected  children*  at 
any  other  acts,  statute  or  law  of  this  state  now 
or  heresfter  existing  concerning  dependent,  de- 
linquent or  neglected  children,  or  which  may  in 
any  manner  concern  or  relate  to  the  person,  lib- 
erty, protection,  eorrecticm,  moralilr,  control, 
adoption  or  disposition  of  any  Infant,  child  or 
minor,  or  the  duties  to,  or  responsibility  for 
such  infant,  child  or  minor,  of  any  parent, 
guardian  <ff  any  other  person,  corporatitm  ot  In* 
Btitotiott  whatsoever." 

The  part  of  section  19  upon  which  the  state 
relies  to  support  the  jurisdiction  of  the  Jore- 
nile  court  reads  as  follows: 

"This  act  shall  be  liberally  constroed  so  tbat 
the  jurisdiction  of  the  court,  as  defined  by  sec- 
tion two  (2),  shall  be  concurrent  with  the  dis- 
trict court  in  any  criminal  case  against  a  minor, 
and  also  any  criminal  case  against  an  adult 
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person  for  the  Tlolation  of  any  criminal  law  of 
this  Btate,  where  the  offense  sball  be  atainst  the 
person  or  involves  the  morals  of  a  child  or 
minor." 

This  langna^,  the  Attorney  General  a»- 
serts,  is  too  clear  to  require  construction ; 
while  It  Is  contended  on  the  part  of  the  plain- 
tiff in  error  that  the  act,  as  a  whole,  shows 
that  it  was  not  the  intent  of  the  Legislature 
to  confer  jurisdiction  in  such  cases  as  this. 
Under  an  elementary  rule  of  construction  we 
muHt  ascertain  the  intent  of  the  lawmakers 
by  a  con8lderatl(m  of  the  entire  statute.  By 
section  2,  Jurisdiction  is  conferred  upon  Uie 
Jarenlle  court  in  all  criminal  cases,  or  other 
actions  or  proceedings,  in  which  the  disposi- 
tion, custody,  or  control  of  a  minor,  or  any 
other  person,  Is  Involved  in  either  of  two 
cases:  First,  when  the  subject  spedfled  la 
involved  under  acts,  existing  or  hereafter  ex- 
isting, concerning  delinquent,  dependent  or 
neglected  children;  and,  second,  when  such 
sabject  is  involved  under  any  other  acts,  stat- 
ute or  law  of  this  state,  which  concern  or 
relate  to  the  person,  liberty,  control,  etc.,  of 
any  minor  or  to  the  duties  of  any  parent, 
irnardlan,  or  of  any  other  person,  corporation, 
or  Institution  toward  a  child.  Clearly  it  was 
Tiot  intended  to  give  the  court  jurisdiction  of 
aX)  criminal  cases;  hence  the  qualifying 
words  which  apply  to  otber  actions  or  pro- 
ceedings must  apply  also  to  the  words  "crim- 
inal cases."  The  court  has,  then,  according 
to  the  language  of  this  section,  criminal  ju- 
risdiction only  in  cases  arising  under  the 
conditions  stated ;  that  is,  in  cases  involving 
tbe  disjKnition,  custody,  or  control  of  a  mi- 
nor, under  acts  concerning  delinquent,  de- 
pendent, or  neglected  children,  or  under  acts 
which  relate  either  to  the  welfare  of  children, 
in  tbe  particulars  specified,  or  to  the  duties  of 
parents  or  others  to,  or  rraponslbillty  for,  sucli 
tdilldren.  In  other  words,  the  jurisdiction 
of  tbe  court  extends  only  to  cases  In  which 
tbe  tiispoeitlon,  custody,  or  control  of  a  minor 
or  other  person  Is  involved  under  certain  acts 
concerning  mlnotli,  parents,  etc.  Criminal 
cases  in  the  juvenile  court  must  therefore  be 
such  only  as  are  incidental  to  cases  arising 
under  the  acts  named,  unless  a  larger  juris- 
diction Is  conferred  by  some  other  part  of  the 
act.  This,  the  state  insists,  is  done  by  tba 
dosing  paragraph  of  section  10.  This  pro- 
vides for  a  liberal  construction  of  the  act  so 
tbat  the  jurisdiction  of  the  court,  as  defined 
bj  section  2.  shall  be  concurrent  with  that 
of  the  district  court  in  any  criminal  case 
against  a  minor,  and  also  against  an  adult 
toT  a  criminal  offense  against  a  minor,  or 
one  in  whii^  the  morals  of  a  minor  are  In- 
volTed. 

It  will  be  observed  that  the  expressed 
parpose  the  Uberal  ccMistruction  prescribed 
is  that  the  jurisdiction  of  the  court,  as  d^n- 
ed  In  aectlMi  2,  shall  be  ooncnrrent  with  the 
district  conrt  In  spedfled  criminal  cases. 
That  la  to  aay.  In  any  criminal  case  arldng 
Incidentally  in  causes  in  wtiicb  the  Jorenile 


court  has  jurlsdlctiott  under  aald  section  2, 
that  court  has  concurrent  jurisdiction  with 
the  district  conrt  General  jurisdiction  In 
cases  at  oiminal  offaues  against  mlitots 
could  bardly  be  girai  In  a  section  wUdi 
merely  prescriboi  a  liberal  oonstmctlcMi  ttf 
a  statute  conferring  Jurisdiction  In  a  sped- 
fled'class  of  cases. 

£2]  Tbo  preceding  portion  ot  section  19 
takes  from  county  courts  Jurisdiction  in 
cases  covered  by  the  provisions  of  section  2, 
repeating  verbatim  tbe  language  of  that  sec^ 
tlon,  wbidi  defined  the  jurisdiction  of  the 
juToille  conrt  Tbls  la  followed  by  an  af- 
firmative prorlMon  that  "all  sndi  Jurisdlc* 
tlon  rights,  power  and  anthoritar  In  sndi 
cases  or  under  such  laws  now  exercised  by 
sudi  connt7  courts,  or  the  jud^  there<tf, 
diall  be  exercised  by  the  juvmlle  court," 
preserving,  however,  to  tbe  county  court  or 
other  oourtB^  Jurisdiction  In  the  disposition 
and  custody  of  children  In  divorce  cases. 
This  repetition  of  the  language  of  section  2, 
defining  the  court's  Jurisdiction,  in  the  same 
section  in  which  is  found  the  requirement 
for  a  liberal  construction,  Is  conclusive  that 
no  general  Jnrisdictton  of  criminal  cases  was 
Intended.  This  conclusion  finds  support  In 
other  parts  of  the  act  which  emphasize  the 
purpose  of  the  law  as  being  to  provide  for 
the  protection  and  care  of  neglected  or  de- 
linquent children,  as  the  very  name  of  the 
court  indicateai 

Section  10  requires  the  county  commission 
ers  to  make  annual  provision  for  a  deten- 
tion house;  end  section  11  authorizes  the 
court  to  hold  its  sessions  in  such  house. 

Section  18  authorizes  the  calling  In  of  coun- 
ty Judges  In  case  of  the  absence,  sickness, 
or  disability  of  the  Judge  of  tbe  juvenile 
court,  and  if  the  Juvenile  court  has  the  juris- 
diction for  which  the  state  contends,  Judges 
of  the  county  courts  may  sit  in  the  trial  at 
all  criminal  cases  where  the  offense  Is  com* 
mltted  against  a  minor. 

[31  In  view  of  the  fact  that  judges  of  th6 
county  court  are  not  required  to  be,  and  fre- 
quently are  not  members  of  the  bar  or  learn- 
ed in  the  law,  it  is  highly  Improbable  that 
tbe  L^slature  intended  1^  tbls  act  to  make 
It  possible  for  county  Judges  to  sit  in  cases 
which  they  are,  in  many  instances,  wholly 
unqualified  to  try.  The  law  of  1003.  section 
1640,  B.  S.  lOOe.  gave  county  courts  jurlsdlc- 
tloa  to  try  criminal  cases  where  tbe  accused 
was  a  mlnw.  ThB.t  was  clearly  In  accord 
with  tbe  general  porpoee  of  the  act  but  there 
is  no  reason  apparent  and  none  Is  suggested, 
why  tbe  juvenile  court  should  try  cases  oC 
crimes  committed  against  minors.  Criminal 
laws  are  for  the  protectlcm  of  all  tbe  mem- 
bers of  BocMy,  adults  and  minors  allke^  and, 
in  tbe  enforcemoit  thereof  it  is  entirely  im- 
material what  is  the  age  of  tbe  person 
against  whom  an  offense  has  been  committed. 

[4]  The  public  is  interested  in  bavins  tbe 
criminal  laws  of  the  state  enforced  In  the 
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foram  which  is  best  equipped  for  Qie  pur- 
pose, and  to  tbe  district  conrt  has  been  com- 
mitted that  duty  since  tbe  earUest  legltiatton 
OR  tbe  subject  in  our  tectorial  days.  Any 
statute  making  an  es.ceift\xm  to  this  general 
rule  should  be  carefully  scrutinized,  and  so 
construed  that  the  exception  be  not  extended 
beyond  the  manifest  intent  of  tbe  law,  con- 
sidered in  its  mtirety. 

In  the  case  at  bar  there  was  iuTolved  nd- 
tber  tbe  disposition,  custody,  nor  control  of 
a  minor ;  nor  did  It  arise  under  any  of  the 
acts  named  in  the  statute  in  question.  For 
these  reasons  we  are  of  tbe  (pinion  that  the 
court  erred  In  overruling  the  motion  to  quash 
tbe  Information  for  want  of  Jurisdiction. 
•  The  judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  quash 
the  iuformati<HL 

Reversed  and  remanded. 

aABBEFT,  a  x,  and  HILL,  concur. 


(SO  Colo.  31E)  ' 

FUSHA  et  al  T.  DACONO  TOWNSITE  CO. 
(No.  8309.) 
(Supreme  Court  of  Colorado.    Dec  8,  1915.) 

1.  Deeds  147— Conditions  and  Restbig- 
TiONs— Validiti  in  Geneeal. 

Every  owner  of  real  estate  in  fee  simple  has 
the  legal  right  to  diapoae  of  it  either  absolutely 
or  conditionally  and  to  regulate  the  manner  in 
which  it  shall  be  used  and  occupied  as  he  may 
deem  juBt  and. proper,  providing  the  conditions 
and  restrictions  imposed  are  not  violative  of 
tbe  public  good  or  subversive  of  tbe  public  in- 
teresta,  and,  if  conditions  in  a  deed  are  made  in 
good  faith  for  a  valuable  consideration  and  do 
not  stipulate  for  anything  malum  in  se  or  mal- 
um prohibitum,  they  do  not  contravene  public 
policy  end  should  be  enforced. 

(Ed.  Note. — For  other  casra,  see  Deeds,  Cent. 
Dig.  U  473-477 ;  Dec.  Dig.  «@=>147.] 

2.  Deeds  €=>1S0— CoNDmoRS  and  IRestbio- 
TiONS— Vauditt— Use  of  Pbopbbtv. 

A  towDsite  company,  die  atockboldera  of 
which  owned  a  controlling  interest  in  anothfer 
corporation  engaged  in  mining  adjacent  to  the 
townsite,  to  Induce  workmen  snd  employes  of 
the  coal  company  to  make  their  homes  in  the 
ttropoaed  town,  constructed  houses  tliereon  to  be 
Bold  to  such  employes,  and  for  that  purpose 
procured  a  loan  from  a  brewing  company  secur- 
ed by  a  deed  of  trust  on  all  the  townsite  prop- 
erty' except  two  certain  blocks  and  two  lots  in 
other  blocks,  and  as  a  part  of  the  transaction, 
and  to  effectuate  a  scheme  to  restrict  and  limit 
the  traffic  in  intoxicating  liquors,  agreed  to  con- 
vey such  lots  to  the  brewing  company,  and  to 
insert,  in  all  other  deeds  conveying  Iota,  a  con- 
dition that  intoxicating  liquors  should  never  be 
sold  on  the  premises  except  by  druggists  for 
medicinal  purposes.  Eeld,  that  such  condition 
in  conveyances  of  lots  did  not  contravene  public 
policy,  and  was  valid  and  enforceable,  as  it  was 
not  intended  to  exclude  absolutely  tbe  sale  of  in- 
toxicating liquors,  or  to  prevent  competition 
therein  in  a  broad  and  general  sense,  or  in  any 
way  to  control  prices  to  the  detriment  of  the 
public,  especially  as  the  business  of  seiling  in- 
toxicating liquor  at  retail  has  never  been  a 
matter  of  common  right  nor  a  lawful  trade  ex- 
cept under  such  authority  as  is  specially  con- 
ferred by  the  sovereignty. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SI  450,  480;  Dee.  Dig.  «=»160.] 


3.  Deeds  «=»1G&— Conditioiis  and  Restbic- 
TioNs— Bbi:ach— Necehsitt  of  Dguakd. 
Where  a  deed  contained  a  condition  that  in- 
toxicating liquor  should  never  t>e  sold  on  the 
premises,  and  provided  that  uiran  an  adjudica- 
tion of  a  conrt  of  competent  jurisdiction  tliat 
such  condition  and  covenant  had  been  violated 
the  title  to  the  premises  thereby  conveyed 
should  revert  to,  and  revest  in,  tbe  grantor,  its 
snccessors  and  assigns,  a  demand  for  possession 
or  a  claim  or  entry  upon  the  land  by  the  gran- 
tor was  not  essential  before  instituting  an  ac- 
tion to  forfeit  the  grantee's  title  to  the  lots,  as 
an  action  and  adjudication  were  essential  to  re- 
invest tbe  title  in  the  grantor. ' 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  K  526-538;  Dec  Dig.  «=»168.] 

Error  to  District  Court,  Weld  County ;  Keli 
F.  Graham,  Judge. 

Action  by  tbe  Dacono  Townsite  Company 
against  J.  F.  Fusha  and  others.  Judgment 
for  plaintiff  and  defendants  bring  error.  Af- 
firmed. 

William  H.  Dickson,  of  Denver,  for  plain- 
tiffs in  error.  Delph  E,  Carpenter,  Herbert 
M.  Baker,  and  I.  S.  Smith,  ail  of  Greeley,  for 
defendant  in  error. 

WHITE,  J.  TTiis  case  involves  the  right  of 
a  grantor  in  a  deed  to  enforce  the  forfeiture 
of  the  title  to  certain  lots,  because  of  tbe  vio- 
lation of  a  clause  in  the  Instrument  of  con- 
veyance prohibiting  the  sale  of  intoxicating 
liquors  upon  the  premises,  except  by  drug- 
gists, for  medicinal  purposes.  The  position 
of  the  parties  in  the  trial  court  was  the  re- 
verse of  what  it  is  here,  and  Judgment  of  for- 
feiture was  entered  in  favor  of  the  plaintiff 
corporation,  which  was  the  grantor  in  the 
deed,  and  against  the  defendants,  who  had 
acquired  their  respective  rights  in  the  prem- 
ises through  deeds  from  tbe  original  grantee 
or  his  assigns.  The  defendants,  plaintiffs  in 
error  here,  concede  the  violation  of  the  clause 
restricting  the  sale  of  liquor,  bot  claimed  in 
the  court  below,  and  here  contend:  (1)  That 
such  prohibitive  and  forfeiture  clause  in  tbe 
deed  of  conveyance  to  their  grantor  was  in- 
serted therein,  by  the  piaintltF,  for  the  pur- 
pose of  creating  a  monopoly  In  the  sale  of  in- 
toxicating liquors  within  tbe  territorial  limits 
of  the  townsite  and  is  therefore  null  and 
void:  (2)  that  the  plaintiff,  having  failed  to 
demand  of  defendants  possession  of  the  pron- 
Ises  before  commencing  its  suit,  cannot  main- 
tain the  action. 

[1 , 2]  1.  It  Is  an  elementary  principle  of 
law  that  every  owner  of  real  estate,  in  fee 
simple,  lias  the  legal  right  to  dispose  of  It 
either  absolutely  or  conditionally,  or  to  regu- 
late the  manner  in  which  the  same  shall  be 
used  and  occupied  as  he  may  deem  best  and 
proper,  provided,  however,  that  the  condi- 
tions and  restrictions  imp(»ed  are  not  viola- 
tive of  the  public  good  or  subversive  of  the 
public  interests-  Therefore,  If  conditions  In 
a  deed  are  made  in  good  faith  for  a  valuable 
consideration  and  notbing  malum  In  se  or 
malum  prohibitum  is  stipulated  for,  they  do 
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not  cGotraTene  public  policy  and  flhonld  be 
enforced.  Tested  by  tbese  roles,  we  find 
BothlnK  obDozlons  In  tbe  deed  under  conslder- 
atlon. 

The  plaintiff  corporation  was  organized 
SiebmaiT  9,  1906,  and  tbereafter,  on  April 
4tb  of  tbe  same  year,  acquired  ownership' of 
a  quarter  section  of  land  whldi  it  afterwards 
platted  Into  a  townslte  In  which-  the  lots  In 
question  are  situate.  Tbe  stockholders  of  the 
plaintiff  corporation  owned  a  controlling  inter- 
est in  another  corporation  which  owned  and 
was  engaged  In  operating  coal  mines  m  land 
adjacent  to  the  townslte,  which  was  then  un- 
occupied. The  plaintiff,  as  an  Inducement  to 
the  workmen  and  employ^  of  the  coal  compa- 
ny to  make  their  homes  In  the  proposed  town, 
undertook  to  construct  a  number  of  cottages 
on  the  townslte  to  be  sold  to  such  employes, 
"and  for  this  purpose  procured  a  loan  for  a 
considerable  sum  of  money  from  a  certain 
brewing  company,  for  which  it  executed  its 
note  payable  five  years  after  date,  secured  by 
a  deed  of  trust  on  all  the  townslte  property, 
except  two  certain  blocks  and  two  lots  In  oth- 
er blocks.  As  a  part  of  this  transaction,  and 
to  effectuate  the  plan  and  scheme  of  the 
plaintiff  corporation  to  restrict  and  limit  the 
traffic  In  Intoxicating  liquors  In  the  village, 
It  further  agreed  to  convey  the  two  lote  afore- 
said in  fee  simple  to  the  brewing  company, 
and  to  Insert,  in  all  other  deeds  whereby  It 
conveyed  lots  in  such  townslte,  a  condition 
that  intoxicating  liquors  should  never,  except 
by  drugglste  for  medicinal  purposes,  be  sold 
on  the  -  premises,  and  upon  violation  of  the 
condition  by  the  grantee  in  any  such  deed  or 
bis  heirs,  executors,  administrators,  or  as- 
signs, the  titie  to  the  lots  so  conveyed  should 
revert  and  reinveat  In  the  townslte  company. 
Tbe  plaintiff  had  no  purpose  or  intention  of 
exdndlng  absolutely  the  sale  of  Intoxicating 
Uqnors  in  the  village,  but  only  to  restrict  the 
aaoKk  It  ctrnveyed  In  fee  simple  the  afore- 
said lots  to  the  brewing  company  before  sell- 
ing any  other  lots,  and  inserted  In  ail  subse- 
qnent  conveyances  the  said  prohibition  clause 
and  condition  of  forfeiture,  all  of  which  was 
known  to  the  defendants  and  to  those  under 
wtuHU  they  dalm,  at  the  time  tb^r  respective 
Interests  in  the  premises  were  acquired.  The 
business  of  selliiu:  intoxicating  liquor  at  re- 
tail has  never  been  "of  c(»mnon  right"  In  this 
state,  nor  has  it  been  a  "lawful  trade,"  except 
under  anch  authority  as  was  spedally  confer- 
red by  the  sover^gnty.  Indeed,  in  tlie  sale 
thereof  ft  has  always  \ieea  recognized  that 
the  interests  of  society  require  strict  regula- 
tliHi,  wbldi  may  extend  to  absolute  pndilbl- 
tion.  It  may  therefore  lie  doubtful  Aether 
contracts  restricting  tbe  sale  of  intoxicating 
llgnora  in  a  town  shonld  ever  be  consldo^d 
against  public  policy,  unless  so  specifically 
declared  by  l^lslatton.  Sell  v.  Branen,  70 
111.  App.  471,  473.  However,  be  that  as  it 
may,  we  are  satisfied  that  the  contract  with 


the  brewing  company  and  the  deed  here  in- 
volved, together  with  the  acts  of  the  parties 
In  tbe  inemlses,  were  not  intended  to,  and  did 
not,  prevent  competition  in  Its  broad  and 
gaieral  sense,  or  In  any  wise  control  prices 
to  the  detriment  of  the  public  Every  regu- 
lation of  trade  is,  In  a  suise,  a  restraint 
thereon,  but  it  does  not  necessarily  follow 
that  such  regulation  is  invalid.  If  the  regula- 
tion is  unreasonable.  It ,1s  void;  if  It  is  not 
unreasonable  and  Is  founded  on  a  legal'  con- 
sideration, and  seems  necessary  for  the  pro- 
tection of  .the  interests  of  the  party  In  favor 
of  whom  it  Is  imposed,  and  does  not  material- 
ly prejudice  the  Intereste  of  the  public,  the 
law  upholds  It  Freudenthal  v.  Espey,  46 
Colo.  488.  495,  102  Pac.  280,  26  L.  B.  A. 
(N.  S.)  961.  The  case  of  Whealkato  Mln. 
Co.-  V.  Mulari,  162  Mich.  607,  116  N.  W.  360, 
18  L.  B.  A.  (N.  S.)  147,  Is  directly  In  point, 
and  ccnclu^ve  of  this  branch  of  tbe  con> 
troversy. 

[3]  2.  Demand  for  possession,  claim,  or 
entry  upon  the  land  was  not  essential  be- 
fore Instituting  the  action.  By  the  terms 
of  the  deed  tbe  grantee  held  the  land  by  a 
defeasible  title.  The  conveyance  was  upon 
condition  that  Intoxicating  liquors  should 
never  be  sold  upon  the  premises,  except  by 
druggists  for  medicinal  purposes,  and  it  was 
expressly  provided  therein  that: 

"In  case  of  and  upon  tbe  adjudication  of  a 
court  of  competent  jurisdiction  that  tills  condi- 
tion and  covenant  has  been  violated  by  said 
second  party,  his  heirs,  executors,  administra- 
tors or  assigiiB,  the  title  to  the  premises  here- 
by conveyed,  and  every  part  thereof,  shall  re- 
vert to  and  revest  in  said  first  party,  its  snc- 
cessoia  and  asrigns." 

So  an  action  and  adjudication  of  the  court 
was  essential  to  reinvest  the  titie  to  the 
premises  in  the  plaintiff.  The  pleadings  were 
sufficient  for  this  purpose,  and  the  decree 
disposed  of  the  entire  controversy  and  de- 
termined the  rights  of  the  parties  in  tbe 
premises.  The  Judgment  Is  therefore  af- 
firmed. 

Judgment  affirmed. 

OABBDBT,  0.  X,  and  BAILEZ,  X,  concur. 


cm  Cal.  S29) 

GUBBNSEY  v.  DOUGLAS  et  aL    (Sac.  2243.) 

(Supreme  0>urt  of  California.    Nov.  15,  1915. 
Rehearing  Denied  Dec.  13, 1916.) 

1'.  HouESTBAD  ®»03~BsTA.B^JSHiaNT— Ex- 
tent or  Homestead. 

Where  defendant,  seeking  to  establish  home- 
stead in  certain  lots,  resided  In  a  house  on  one 
of  them,  which  was  sufficient  in  size  for  the 
convenient  use  and  enjoyment  of  tbe  bouse  as  a 
home,  and  never  resided  on  the  other  four,  and 
neither  the  four  lots  nor  any  part  thereof  were 
then,  or  ever,  necessary  for  the  use  and  enjoy- 
ment of  tbe  bouse,  or  home,  on  tbe  one  lot,  the 
homestead  character  did  not  attach  to  the  four 
lots. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  S  91 ;   Dec.  Dig.  ®=363.] 
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2.  BANKBCrrcT  ®»303— EisBiiFrioNB— Homb- 
STEAj>—EBTABLiBnuENT— Evidence. 

Evidence  held  to  sustain  the  Sndiugs  that 
certain  lots  conveyed  by  one  defendant  to  his 
wife  were  not  of  soch  a  bomestead  character  as 
to  exempt  them  as  ttsrainst  the  claims  of  the  bus- 
band's  trustee  in  bankruptcy.^ 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  g!  458^62;  Dec  Dig.  «=»3U3.] 

3.  Bankkuptct  <S=>303— Feaud  or  Cbeditobs 
— Conveyances. 

AVhere  a  conveyance  of  lots  was  made  by  a 
husband  to  bis  wife,- within  four  months  before 
he  was  adjudged  bankrupt,  for  consideration  of 
$10,  which  both  testified  was  not  paid  as  a 
price  for  the  property,  but  in  order  to  make  the 
deed  legal,  and  the  deed  was  not  made  as  a  spon- 
taneous transaction,  or  voluntary  gift,  but  be- 
cause the  busband  feared  that  his  creditors 
were  about  to  attach  the  property,  there  was 
such  fraudulent  intent  as  to  av9ld  the  deed,  and 
render  the  land  recoverable  by  the  husband's 
trustee  in  bankruptcy. 

[Ed,  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  458-102;    Dec.  Dig.  «=s>303.] 

4.  BANKSDPTCr    ^418    —    DUOHABGl  ZH 

Bankkuptct— Erraorr 

A  discharge  in  bankruptcy  has  no  effect  on 
the  right  of  the  trustee  to  recover  property,  na- 
lesa  all  debts  and  expenses  have  been  paid. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy) 
Cent.  Dig.  S§  7tt4-771;  Dec  Dig.  <&=a418.] 

Department  1.  Appeal  from  Superior 
Coart,  San  Joaquin  County ;  Frank  H. 
Smith,  Judge. 

Action  by  C.  R.  OnemBey,  as  trustee, 
against  Nellie  Douglas  and  another.  From 
a  Judgment  for  plaintiff,  detaidants- ftp- 
peaL  AfDrmed. 

A.  H.  Carpenter,  of  8tockt<n,  appel- 
lants. Gordon  A.  Stewart,  of  StoAton,  for 
respondent. 

SHAW,  J.  This  la  an  action  by  Guern- 
sey, as  trustee,  In  bankruptcy  of  B.  W. 
Douglas,  under  the  Bankrupt  Act  of  the 
United  States,  against  Douglas  and  Us 
wife  to  set  aside  a  deed  from  Doughs  to  his 
wife  for  five  lots  near  Stockton,  and  to  vacate 
a  declaration  of  homestead  thereon  after- 
wards filed  by  the  wife.  The  court  decided 
that  the  homestead  was  valid  as  to  one  of 
the  Iota,  being  the  lot  numbered  S,  on  which 
Douglas  had  built  a  house  in  which  he  and 
his  wife  at  the  time  resided,  but  that  it  was  In- 
valid as  to  the  other  lots,  being  the  lots  num- 
bered 6, 6, 7,  and  9,  and,  further,  that  the  deed 
was  made  to  the  wife  with  Intent  to  hinder, 
delay,  and  defraud  the  creditors  of  Douglas, 
that  it  was  made  within  four  months  before 
the  filing  of  the  petition  In  bankruptcy  by 
Douglas,  and  that  it  was  not  made  for  a 
present,  fair,  or  valuable  consideration.  Jud0> 
ment  was  given  In  favor  of  the  plaintiff  as 
prayed  for  as  to  the  four  lots  last  mentioned 
and  In  ftivor  of  the  d^endant  as  to  the  lot 
numtwred  8.  The  defendants  an^^eal  from  the 
Judgment. 

Subdivision  (e)  ot  section  67  at  the  Bank- 
rupt Act  of  the  United  States  (U.  S.  Comp. 
St  1913, 1 9651)  provides  that  all  conveyances 
of  bis  property  by  a  person  adjudged  a 
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bankrupt,  made  within  four  months  prior 
to  the  filing  of  Ills  petition  in  bankruptcy, 
with  intent  to  hinder,  delay,  or  defraud  bla 
creditors,  shall  be  nvJl  and  void  aa  gainst 
creditors,  except  as  to  purchasers  in  good 
faith  and  for  a  preset  fair  conddenUon, 
and  that  the  .property  so  conveyed.  If  doC 
exempt  from  exectttl<Hi,  remains  a  part  ot  bli 
ass^  and  may  be  recovered  by  the  tmsteb 

Tbe  contentl<Hi  of  tbe  appellants  to  tbe  ef- 
fect that  bomestead  property  is  exempt  from 
execution  and  tberefbre,  under  the  Bankrupt 
Act,  does  not  pass  to  tbe  trustee  or  become 
assets  of  the  bankrupt's  estate.  Is  cranplti^ 
answered,  so  far  as  the  findings  are  con- 
cerned, by  the  statement  therein  that  tbe 
homestead  declaration  is  invalid  as  to  tbe 
four  lots  recovered  by  tbe  trustee. 

[1]  The  concluslon  that  tbe  bomestead  was 
inviOid  as  to  tbese  lots  is  based  upon  flndinsi 
that  at  tbe  time  tbe  dedaratira  of  homestead 
was  filed  tbe  defendants  resided  In  tbe  boose 
situated  on  lot  8 ;  that  said  lot  was  sufficient 
In  size  for  tbe  ccmvenient  use  and  enjoymoit 
of  such  bouse  as  a  borne;  that  tbey  never 
resided  on  the  other  four  lots;  and  that 
neither  said  four  lots,  nor  any  part  tberettf, 
were  then,  or  ever,  necessary  for  tbe  use  and 
enjoyment  of  the  house  or  home  on  lot  8. 
These  findings  fully  support  the  conclnsicn 
that  tbe  bomestead  character  did  not  attadi 
to  these  four  lots:  Gregg  t.  Bostwick,  33 
CaL  228,  91  Am.  Dec;  68T.  In  that  case 
tbe  court  says: 

"Whatever  Is  used— being  either  necessary  or 
convenient— as  a  place  of  residence  for  tbe  £am> 
ily  as  contradistinguished  from  a  place  of  Inul- 
ness,  constitutes  the  homesteadt  subject  to  lb* 
statutory  limit  as  to  value" 

—and,  further,  cm  page  229: 

"The  premises  to  be  described  In  die  declara- 
tion are  such  and  only  such  as  the  parties  are 
residing  upon  and  using  as  a  homestead  at  the 
time  their  declaration'  is  made.  If  more  is  li^ 
eluded,  It  will  not,  for  that  reason,  beoome  a 
part  of  the  homestead,  and  therefore  ex«npt 
from  execution,  notwithstanding  the  whole  piaj 
be  less  than  $5,000  in  value." 

The  entire  prcverty  here  InvtAved  was 
valued  at  f2,000. 

[2]  It  Is  contended  that  the  above  flndinga 
are  contrary  to  the  evidence.  The  five  lots 
were  nnlnclosed.  Lot  8  was  60  by  ISO  feet 
in  size.  Tbe  house  was  located  thereon  at  a 
place  suitable  for  use  in  connection  with  that 
lot,  and  It  could  be  conveniHitly  oecupied  and 
used  aa  a  home  without  the  otb«  lots,  whldi 
adjoined  tbe  same.  No  use  was  made  of  the 
other  four  lots  in  connection  with  the  home. 
Douglas,  who  was  a  painter  by  trade,  and 
who  had  ftv  use  In  Us  trade  painters*  tools 
and  a  horse,  sometimes  threw  the  tools  on 
the  other  lots,  and  at  times  he  pastured  tbe 
hwse  thereon.  He  also  oecaslonally  cut  for 
horse  feed  some  wild  grass  growing  tbereon. 
This  use,  however,  was  for  purposes  oC 
bis  trade  rather  tlian  In  connection  with  his 
home.  It  all  took  place  after  the  filing  of  the 
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declaration  of  homestead.  No  other  facts 
lelatlDg  to  the  character  of  the  use  of  the 
four  lots  appear  from  the  evidence.  We  can- 
not say  that  the  flndlnis  aforesaid  are  not 
within  the  fair  Inferences  arf^g  from  the 
tacts  above  related. 

[3]  It  la  also  claimed  that  there  Is  no 
support  In  the  evidence  for  the  finding  re- 
garding the  fraudulent  Intent  of  Douglas 
In  making  the  conveyance.  We  cannot  sus- 
tain this  claim.  The  evidence  of  the  defend- 
ant, as  a  whole,  indicated  that  the  only  con* 
slderatlop  really  given  for  the  conveyance 
was  the  mm  of  flO,  paid  to  him  at  the  time 
by  his  wlfb,  and  that  this  was  not  paid  as  a 
price  for  the  property,  but  far  the  reason  that 
they  deemed  it  necessuy  to  make  sudk  pay- 
ment In  ordo'  to  make  the  deed  "legal,"  as 
be  tomed  It,  and  that  the  deed  was  not  made 
as  a  spontaneoQS  transaction  or  volantary 
gift,  but,  because  be  feared  that  bis  creditors 
were  about  to  attadi  tbe  pn^ker^.  From 
all  this  the  fraudulent  Intent  ms  dedndble. 

[4]  Hbe  disfftarge  In  bankmpt(7  could 
hare  no  effect  on  the  xlgbt  ot  the  trustee  to 
recover  ^perty  nnlen  It  was  shown  that  all 
the  debts  and  expenses  had  been  paid.  There 
Is  no  claim  that  snt^  was  the  cas& 
jndgmoit  Is  afllrmed. 

We  concur*  8L0SS,  J.;  LAWLOR,  J. 

(171  Cal.  S61)  ' 
FBLL  T.  FRIBBSOM  et  bL   (D.  A.  S447.) 

(Supreme  Court  of  California.   Nov.  19,  1915.) 

1.  Costs  «=»42— Brncr  or  Tekdbb. 

Under  Code  Civ.  Proc  S  1030,  Droviding 
that,  when  the  defendant  alleges  in  hu  answer 
tender  of  the  fall  amoont  due,  and  deposits  In 
conrt  for  plaintiff  the  amount  so  tendered,  and 
the  allegation  Is  found  true,  plaintiff  cannot 
recover  costs,  where  defendant,  sued  on  his 
notes  and  the  chattel  mortgage  securing  them, 
tendered  plaintiff  less  than  the  amount  due 
after  action  brongbt,  the  tender  was  Insuffi- 
cient to  prednde  plaintiff  from  recovering  bis 
costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Die.  H  137-101;    Dec.  Dig.  «=>42.] 

^  Cbattei,  Mobtoaoes  — -  Pbottsion 
Foa  ATTOKNcr'a  Fees— VAUDrrr— Statutb. 
Under  Civ.  Code,  |  8088,  and  Code  Civ. 
Proc  I  1021,  providing  that  a  negotiable  in- 
Ktroment  may  provide  tor  the  payment  of  at- 
torney's fees  after  suit  to  compel  payment, 
where  notes  secared  by  a  chattel  mortgage  pro> 
Tided  for  the  payment  of  attorney's  fees  ^outd 
suit  be  commenced,  the  contract  to  pay  attor- 
ney's fees  was  valla  and  enforceable  agunst  the 
maker. 

[Ed.  Note.— For  other  eases,  see  Chattel  Uort- 
sages.  Cent  Dig.  |  74;  Dec  IMg.  «=»2fi.] 

8.  Ghatrl  Hobtoaqb  «s>2Q0— Fobsolosubb 
— Costs  and  Few— PBOPamr  or  Allow- 
ance. 

Where,  to  secure  payment,  it  was  necessary 
for  plaintilf  to  foreclose  a  diattel  mortgage  se- 
curing promissory  notes,  costs  and  attorney's 
fees  provided  for  should  have  been  allowed  him. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Gent  Dig.  i  679;  Dec  Dig.  «s»290.] 


Department  2.  Appeal  from  Superior 
Court,  Imperial  County;  Franklin  J.  Ool^ 
Judge.  , 

Action  by  A.  S.  Fell  against  Andy  Frierson 
and  others.  Judgment  for  d^endanta,  and 
plaintiff  appeals.  Reversed,  with  directions. 

Frank  Blrlchauser,  <^  Oalexlco,  for  appel- 
lant W.  H.  Sprauge,  for  respondents. 

HBN8HAW,  J.  [1-1]  Plaintiff  sou^t  to 
foreclose  a  cbattei  mortgage  given  as  securltar 
for  the  payment  of  two  promissory  notes, 
the  principal  Bums  of  which  notes  in  the  ag- 
gregate exceed  $300,  The  notes  made  provi- 
sion for  the  payment  of  attorney's  fees 
"should  suit  be  commenced  to  enforce  the 
payment"  Plaintiff  In  his  action  of  foreclo- 
sure sought  a  recovery  for  the  amount  of  the 
notes,  with  interest,  costs,  and  attorney's 
fees.  Defendant  made  a  tender  of  the  sum 
of  ¥163.50  to  the  clerk  of  the  court,  and  died 
an  answer  all^Elng  that  this  was  all  that 
was  due,  and  that  the  notes  and  the  mort- 
gage declaring  an  indebtedness  In  a  greater 
amount  were  secured  by  fraud.  Defendant's 
tender  was  rejected,  the  ground  ot  rejectltm 
being  stated,  and  that  ground  was  that  the 
amount  of  the  tender  was  InsulBclent  The 
court  found  that  the  defendant  Frierson  vio- 
lated all  the  terms  and  conditions  of  bis 
chattel  mortgage,  that  there  was  due  to 
plaintiff  upon  account  of  the  note  and  mort- 
gage $179.86  principal  and  $8.39  Interest,  or 
a  total  of  $188.24.  and  that  this  was  a  vaUd 
lien  upon  the  property.  It  found  that  de- 
fendant had  tendered  the  sum  of  $153.50, 
and  further  foimd  "that  by  reason  of  such 
tender  above  mentioned  plaintiff  Is  not  enti- 
tled to  recover  from  said  defendant  Andy 
Frierson  any  costs,  percentage,  nor  attorney 
fee,  nor  necessary  disbursements  herein  in 
the  foreclosnre  of  this  chattel  mortgage." 
The  Judgment  followed  thrae  findings,  and 
plaintiff  appeals. 

By  the  findings  of  the  court  the  tender  was 
Insufficient,  and  could  not  operate  to  preclude 
plaintiff  from  recovering  his  costs.  Code 
Civ.  Proc.  1030.  It  was  not  Mily  insufficient 
In  amount,  but  It  was  made  after  action 
brougUt  The  contract  for  attorney's  fees 
was  a  valid  and  enforceable  contract  Code 
Civ.  Proc.  1021;  Civ.  Code,  308a  It  Is 
manifest  that  plaintiff  was  not  only  wltUn 
his  rights  In  commencing  the  action,  but 
even  that  it  was  necessary  for  him  so  to  do, 
and  under  these  circumstances  coats  and  at- 
torney's fees  should  have  been  allowed  him. 
Clemens  v.  Lace,  101  QaL  432,  86  Pac  1032 ; 
Brooka  v.  Farrlngton,  117  CaL  219,  48  Pac. 
1073;  Klokke  T.  Bscailler,  124  GaL  297,  06 
Pac.  1118. 

The  Judgment  Is  reversed,  with  directions 
to  the  trial  court  to  enter  a  Judgment  in 
conformity  with  the  foregoing. 

We  conenr:   MELVIN,  J.;  LORXGAN,  J. 
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(in  Cal.  353) 

,   HBBSHEY  r.  LOS  ANGELBS  PAa  Oa 

et  al.    (L.  A.  3501.) 
(Supreme  Court  of  California.   Nov.  19.  1915. 
Rehearing  Denied  Dec.  16,  1915.) 

1.  SpECIITO  PEKFOUCANCX   «=>S— DiSCKETtON 
,  OF  COUBT. 

The  grsoting  or  withholdiug  of  spedfic  per- 
formance of  a  contract  to  coDve;  realty  is  with- 
in  the  diacretiou  of  the  chancellor,  and  i»erfonn- 
anc^.  will  be  decreed  only  upder  equitable  cir- 
'cnmstanceB  regardleae  of  the  contract's  express 
terms. 

[Ed.  Note.— For  other  cases,  see  Spedfle  Per> 
formaace.  Cent.  Dig.  U  17.  IS;    Dec  Dig. 

^  Evidence  «=»461  —  Parol  Evidence  At- 

FECTINO  IWBITINO— CONTBACT    TO  CONVET 

•  Rbaltt— Intent  of  Paktt. 

Where  plaintiff  sued  defendant  railroad  to 
enjoin  further  trespasses,  and  the  road,  answer- 
ing, sought  specific  performance  of  plaintiff's 
written  contract  to  convey  a  right  of  way 
through  her  lands,  which  contract  plaintiff  coo- 
■tended  was  intended  by  her  merely  to  convey  a 
way  through  lands  which  she  held  as  sole  owner 
aud  not  also  through  those  which  she  held  as 
tenant  in  commoD,  the  plaintiff  being  allowed 
to  testify  as  to  all  facts  surrounding  the  execu- 
tion of  the  contract  and  to  her  understanding  of 
it,  her  testimony  as  to  the  secret  intent  which 
she  had  in  execnting  the  contract  was  properly 
excluded.  ' 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  iS  2129-2133 ;  Dec  Dig.  ^s>461.1 

3.  Specifio  Pbefdbuancx  «s>121  —  Undxb- 
standino  of  contxact  —  sufficiency  of 

Evidence. 

In  defendant  railroad's  cross-suit  for  spe- 
cific performance  of  an  agreemeDt  to  convey  a 
;  right  of  way,  evidence  held  sufficient  to  sustain 
finding  that  plaintiff  intended  to  contract  for 
a  way  over  her  northerly  as  well  as  her  south- 
erly property. 

[Ed.  Note.— For  other  cases,  see  SpeciBc  Per- 
formance, Cent.  Dig.  i|  887-395;  Dec  Dig. 
«S=>121.] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Stanley  A. 
Smith,  Judge. 

Suit  by  Mira  Hershey  against  the  Los 
Angeles  Pacific  Company  and  others.  Judg- 
ment for  the  named  defendant,  and  plain- 
tiff appeals.  Affirmed. 

Lynn  Helm,  Gray,  Barker  &  Bowen,  and 
WtaeatoD  A.  Gray,  all  of  Los  Angeles,  for  ap- 
pellant Frank  Karr  and  A.  W.  Asbbum, 
Jr.,  both  of  Los  Angeles,  for  respondent 

HENSHAW,  J.  Plaintiff  sued  defendants 
for  damages  resulting  from  a  continuing  tres- 
pass by  the  defendants  upon  plaintiff's  land 
in  entering  thereon,  and  In  bnllding  and 
constructing  a  railroad  thereover.  Further 
plaintiff  sought  a  perpetual  Injunction  re- 
straining further  trespass.  The  defense  rest- 
ed upon  a  written  contract  by  plaintiff  to 
defendant  corporation  to  grant  a  right  of 
way  across  the  lands  of  plaintiff  for  the 
construction  and  maintenance  of  the  railway, 
its  efforts  to  build  which  resulted  In  this 
action.  The  defendant  Palmer  was  but  an 
Agent  of  the  railway  corporatton  In  the  mat- 
ter of  this  construction. 


Before  the  interference  with  plalnUfTs 
land  plaintiff  had  entered  into  a  written  con- 
tract with  tbe  defendant  corporation,  of 
which  the  followliig  are  the  essential  provi- 
sions: 

"That  said  party  of  the  first  part,  for  and  in 
consideration  of  the  sum  of  ten  dollars  ($10.0(^ 
to  her  in  hand  paid  by  the  said  party  of  the 
second  part,  receipt  whereof  is  hereby  acknowl- 
edged, hereby  covenants  and  agrees  to  deed  to 
said  party  of  the  second  part,  on  its  demand 
therefor,  a  strip  of  land  Sfty  (50)  feet  wide,  be- 
ing twenty-five  (25)  feet  on  each  side  of  the  cen- 
ter line  of  the  right  of  way  for  an  electric  rail- 
road, as  it  is  hereafter  located  by  said  party 
of  the  second  part,  and  also  such  additional 
land  as  may  be  necessary  for  slopes  Co  cnta 
and  fills,  over  and  across  the  property  owned 
by  said  party  of  the  fitst  part  In  what  is  known 
as  Cahuenga  Pass  and  on  both  ndes  thereof,  in 
a  general  northerly  and  southerly  direction,  pro- 
vided that  said  road  is  located  as  near  as  prae> 
ticable  to  the  county  highroad,  and  providing, 
further,  that  if  said  railroad  is  not  constructed 
over  and  across  said  lands  within  five  yeara 
after  the  date  hereof,  said  land  so  deeded  shall 
revert  to  the  grantor." 

Defendant  corporation  by  way  of  answer 
set  op  the  terms  of  this  agreement  and  aver- 
red full  performance  of  it,  and  further  aver^ 
red  the  same  facts  by  way  of  cross-complaint 
and  prayed  for  specific  performance  of  the 
contract  to  convey.  The  execution  of  this 
contract  Is  admitted,  but  it  appears  that 
Cahuenga  Pass,  referred  to  In  the  contract, 
extends  in  a  northerly  and  southerly  di- 
rection; that  plaintiff  owned  in  severalty  a 
tract  of  land  of  about  160  acres  l}'ing  on 
the  southerly  side  of  the  summit  or  divide 
of  this  pass,  and  owned  in  common  ^vith 
other  tenants  a  tract  of  land  on  the  north- 
erly side  of  this  summit  or  divide.  Her 
contention  is  that  it  was  only  a  right  of  way 
over  her  southerly  land  which  she  designed 
to  grant  Upon  the  part  of  defendant  and 
cross-complainant  it  was  insisted  that  her 
contract  covered  and  was  designed  to  cover 
a  right  of  way  over  all  of  her  lands.  The 
court,  with  the  evidence  before  It,  construed 
the  contract  to  mean  and  as  Intended  by  the 
parties  to  it  to  mean  an  agreement  by  plain- 
tiff to  convey  the  described  right  of  way  over 
both  her  pieces  of  property.  So  amply  sus- 
tained is  the  finding  of  the  court  in  thla  re- 
gard that  it  may  not  here  be  overtbrown, 
and  indeed  there  is  no  reason  for  over- 
throwing it 

[1,2]  It  is  contended,  however,  that  the 
court  fell  into  serious  error  In  rejecting  the 
evidence  of  plaintiff  concerning  the  land 
which  she  "Intended"  her  agreement  to  ap- 
ply to.  The  objection  to  this  line  of  inqnlry 
was  that  such  evidence  of  Intent  was  di- 
rected to  a  concealed  fact — the  undisclosed 
state  of  plaintiff's  mind;  that  it  was  per- 
missible for  plaintiff  to  testify  to  the  facta 
attending  and  surrounding  the  execution  of 
the  contract,  and  to  her  understanding  of 
the  contract  when  she  executed  It,  but  that 
it  was  not  proper  to  allow  her  to  testify  as 
to  lier  undiaclosed  intent    The  court  ana* 
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tained  this  position.  Appellant,  referring 
to  the  familiar  equitable  principle  that  the 
granting  or  wltliholdlng  of  specific  perform- 
ance is  within  the  discretion  of  a  ctiancellor, 
and  that  speclQc  performance  will  be  de- 
creed only  under  equitable  circumstances, 
quite  regardless  of  the  express  terms  of  a 
contract,  cites  numerous  cases  where  tKis 
principle  is  announced,  together  with  the 
other  one  equally  familiar,  that  In  suits  for 
s{)eciflc  performance,  or  Indeed  in  any  suit 
to  enforce  a  contract  or  to  recover  for  Its 
breach,  parol  evidence  may  be  .  admitted  to 
show  that  by  reason  of  fraud,  accident,  sur- 
prise, or  mistake  the  contract  does  not  truly 
present  the  actual  agreement  of  the  parties. 
All  of  this  is  quite  in  consonance  with  the 
provisions  of  our  own  Codee,  and  In  especial 
witJi  section  3391  of  the  CivU  Code.  But 
here  no  attempt  Is  made  to  avoid  the  con- 
tract upon  the  ground  of  fraud,  accident, 
surprise,  or  mistake.  FlaintlCF's  assertion 
merely  is  that  the  contract  did  not  embrace 
her  lands  north  of  the  Cabuenga  Pass  divide. 
When  she  was  allowed  to  testify,  as  die 
was,  to  all  of  the  facts  surrounding  the  ex- 
ecution of  the  contract  and  to  her  under> 
standing  of  the  contract  when  she  executed 
it,  which  understanding  she  plainly  announc- 
es to  be  her  conviction  that  she  was  contract- 
ing only  as  to  a  right  of  way  over  her  south- 
erly 160  acres,  she  had  ^ted  everything 
which  equity  countenances  and  permits. 
Everything  touching  her  "Intent"  which  was 
permissible  in  evidence  was  thus  given  and 
waa  thus  before  the  court.  There  will  be 
foand  tn  tlie  cases  langoage  where  the  "in- 
tent** of  a  party  in  executing  a  extract  is 
used  as  synonymous  with  the  *^der8tand- 
ing"  of  a  party  of  the  meaning  of  a  con* 
tract  which  he  Is  entering  Into.  When  the 
word  "intent"  la  thus  employed  tbe  courts 
do  frequently  say  that  under  the  indicated 
circumstances  where  spedflc  performance  is 
sought  and  where  fraud,  accident,  mistake, 
or  surprise  Is  relied  upon,  the  objecting  par- 
ty should  be  allowed  to  testis  to  his  Intent 
But  this  does  not  mean  that  in  such  cases 
some  secret  purpose,  object,  aim,  or  end 
of  the  iHirty  may  be  given  In  evldmce.  The 
Inquiry  touching  the  Intent  la  as  to  what  the 
party  intended  to  do  la  executing  the  con- 
tract, and  that  Inquiry  Is  fully  covered  by 
the  admission  of  evld«ice  as  to  the  meaning 
of  the  contract  and  the  understanding  of  the 
contract  which  the  party  had  when  execut- 
ing it.  All  of  this  evidence  was  freely  admit- 
ted. 

[3]  The  court  finds,  as  has  been  said,  from 
all  the  circumstances  of  the  case,  that  Miss 
Hershey  did  Intend  to  contract  for  a  right 
of  way  over  her  northerly  property,  and 
that  this  Intent  was  her  understanding  when 
the  contract  was  entered  into.  In  an  able 
oidnlon  which  the  court  flies  in  deciding  the 
ease,  it  points  out,  besides  the  positive  testi- 


mony of  witnesses,  many  most  persuasive  . 
circumstances  showing  such  to  have  been  the  - 
plaintiff's  understanding  and  Intent   At  the 
time  she  executed  this  contract  she  was  ac- 
companied, for  the  purpose  of  urging  her  to ' 
execute  it  by  those  who  were  her  tenants  In 
common  in  the  tract  in  question,  tenants  In 
common  who'  themselves  subsequently  ex- 
ecuted like  contracts  of  grant  The  condition 
touching  the  county  road  and  the  flat  land  , 
likewise  Impelled  the  belief  that  the  con- 
tract applied  to  lands  north  of  the  divide. 
And  Anally  the  court  adverts  to  the  fact  that 
all  of  the  landowners  In  the  district  In- 
cluding the  plaintiff,  were  most  desirous  that 
the  railroad  should  be  built  and  that  in 
fact  the  construction  of  the  road  has  en- 
hanced the  value  of  plaintiff's  property  from 
50  to  100  per  cent 

The  Judgment  and  order  appealed  from 
are  therefore  affirmed. 

We  concur:  MBLYIN.  J.;  LOBZGAN.  J. 


an  CaL  3^> 
In  re  SESSIONS'  ESTATa 
JACKSON  et  al.  v.  HUNTEB  et  aL 
(S.  r.  739&) 
(Snpreme  Court  of  Galifornio.    Nov.  IS,  1915.) 
L  Wills  ^=>439— GoNaTBaanoH— Inisimon 

OF  TSSTATOB. 

The  paramount  object  ia  resolving  an  am- 
biguity in  a  will,  to  which  all  other  eatablished 
rules  of  construction  are  subject  is  to  ascertain 
the  intention  of  the  testator. 

{Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S§  952,  956,  957;  Dec.  Dig.  <&=9489.1 

2.  Wills  «=»440— Constbuctiok— Exfekssbd 
Intention  of  Txstatoil 

In  construing  a  will  so  as  to  effectuate  the 
intention  of  the  testator,  the  intention  sought 
for  is  not  that  which  may  have  existed  ia  tes- 
tator's mind,  but  that  which  Is  acpr^ssed  in  the 
language  of  the  wilL 

[Ed.  Note.— For  other  case^  see  Wills,  Cent 
Dig.  S  950;  Dea  Dig.  «e:»440.3 

3.  Wills  «=»456— Constbitction— Lanouaoe 
— Obdinabt  Meaning. 

The  language  of  a  will,  where  dear,  la  to 
be  coostrued  according  to  its  ordinary  meaning. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  t  974;  Dec.  Dig.  «s»45a] 

4.  Wills  «=>441,  469  — Constbuctiok  —  Am- 
Biou ITT— Intention  of  Testator. 

Where  the  lanmia^e  of  a  will  is  amUguons, 
that  meaning  will  be  given  it  which,  in  the  light 
of  the  context  and  circumstances  shown,  ex- 
tresses  the  iotentioD  of  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  C«it 
Dig.  SS  95S,  987;  Dec.  Dig.  «=>441.  469.] 

5.  Wills  €=>555— Rbsiodabt  Dbvis»— Hans 
AND  Assigns— CoNSTBTjcTioN. 

Where  the  residuary  clause  in  a  will  gave 
property  to  "W.  E.  J.,  and  to  his  heirs  and  as- 
signs forever,"  the  will  bein^  evidently  drawn 
by  a  person  of  skill  and  expenence  in  such  mat- 
ters, and  the  respective  ages  of  the  testatrix  and 
devisee  raised  a  fair  inference  that  she  did  not 
consider  tiia  probability  of  surviving  the  devisee^ 
there  was  a  devise  of  the  usual  fee  for  which  the 
phrase  was  originalljr  used,  it  not  being  under 
such  drcumstances  indicative  of  an  intent  to 
use  *%eir8  and  anigns"  as  words  of  substitution 


4Ei»For  oUmt  cases  lea  sum  topis  and  KET-NtlHBBB  in  all  Kar-Nnmber«d  Dlsasts  and  Ind«z« 


Digitized  by 


Google 


188  PACIFIO  BSPORTIBB 


(Cal. 


«r  donation,  so  that  on  the  death  of  tba  darbee 
befcM^  tesutrix  the  devise  lapsed. 
[Ed.  Note.— For  other  cases,  see  WlHa.  Cent. 
mg.  li  U99-1202.  1204;  Dee.  Dix.  «S95S5.] 

6.  Wills  •S=>555— Residuakt  DKriSB— Hbiss 

AND  AssiQNs— Construction. 

The  fact  that  the  fonnala  "his  heirs  and 
assinw  forever"  was  used  as  merely  descriptive 
of  the  residuary  estate  devised  was  further  evi- 
denced by  the  fact  that,  tfnder  the  context,  the 
word  "nssigps"  would  be  meanlnsless  as  a  word 
of  stibetitutioD  or  donation. 

{Ed.  Note. — For  other  cases,  see  WIUb,  Cent. 
Dig.  Sf  1199-1202,  1204;   Dec  Di«.  «=9055.] 

Department  1.  -  Ai^teal  from  Superior 
Court,  City  and  County  of  San  FranciBco; 
Thos.  F.  Graham,  Judg&  . 

In  re  estate  of  Ellen  Sessions.  From  an 
order  distributing  tlie  estate  to  James  Hunt* 
€r  and  others,  Jessica  B.  3A<^isoa  and  others 
appeaL  Order  aflirmed. 

Wm.  O.  Ulnor,  of  Berki^ey,  and  Peter  A. 
JBreen,  of  San  Frandaco,  for  appellants. 
CulUnan  &  Hiduy,  H.  M.  Owens,  and  Frank 
J.  Henneswy,  all  oC  San  Frandscok  for  re* 

gpondenta 

SHAW,  J.  mie  appeal  herein  Is  from  an 
order  distributing  the  estate  of  the  testatrix, 
KUen  Sessions,  to  her  legal  hdrs.  Instead  of 
to  the  heirs  of  William  E.  Jackson,  who  was 
named  in  her  will  as  her  residuary  legatee. 

Ellen  Ses^ns  died  oo  August  5,  1913. 
William  B.  JacksMi,  the  residuary  legatee, 
died  in  1911.  He  was  not  akin  to  the  testa- 
trix. The  sole  question  presented  for  deter- 
mination Is  whether  the  residual?  bequest  to 
Jackson  lapsed  upon  hia  death,  or  whether  it 
should  be  given  to  his  heirs  because  of  cer- 
tain words  in  the  residuary  clause  whldi,  it 
is  claimed,  are  words  of  substitution.  With 
respect  to  a  residuary  devisee  or  legatee  who 
Is  not  a  relation  of  the  testator,  or  who,  be- 
ing a  relaUcKi.  leaves  no  lineal  descendants, 
section  1343  of  the  Gtril  Code  iworldes  as 
follows: 

"If  a  devisee  or  legatee  dies  during  the  life- 
time of  the  testator,  the  testamentary  disposi- 
tion to  him  falls,  unless  an  intention  appears  to 
substitute  some  other  in  his  place." 

The  will  of  Ellen  Sesdons  was  executed 
In  1907,  and  was  duly  admitted  to  probate. 
The  flrst  clause  names  WliUam  E.  Jackson 
aa  executor  of  the  wilL  ^Die  second  clause 
Is  as  follows: 

"I  left  my  native  place  when  I  was  quite 
young,  visitinp  there  a  couple  of  times  since,  but 
from  my  relntives  I  have  never  had  any  assist- 
ance or  consideration.  When  my  husband  died 
in  1894  he  left  me  a  dmying  and  tracking  busi- 
ness, which  was  impossible  for  me  to  carry  on 
without  assistance.  I  selected  one  whom  I  con- 
sidered to  be  a  good,  steady  man,  namely  WU- 
liam  E.  Jackson,  to  carry  on  the  business  under 
my  direction.  He  proved  all  that  I  expected 
him  to  be,  steady,  attentive,  Industrious  and  ef- 
fident;  the  result  was  that  the  business  which 
I  would  liave  been  compelled  to  dispose  of  at  a 
loss  was  carried  on  successfully  and  at  a  profit 
from  the  time  of  the  death  of  my  husband  until 
the  present  time,  and  out  of  it  I  have  made  a 
connderable  sum  and  a  nice  support 

"I  have  considered  that  when  my  time  comes 
to  leave  this  world,  aa  I  have  no  children,  or 


any  one  dependent  upon  me,  the  best  thing  for 
me  to  do  with  my  property  is  to  give  it  to  those 
who  have  been  kind  to  me,  and  not  to  a  lot  «l 
relatives  whom  I  know  little  of,  and  have  nera 
assisted  me  in  any  way;. 

"I  make  this  preliminary  statement  so  that 
those  who  read  my  will  will  understand  the  rea- 
sons which  induced  me  to  make  it  the  way  I 
have." 

The  redduary  clause  reads  as  follows: 
"All  the  rest,  residue  and  remainder  of  my 
property  be  it  real,  personal  or  mixed,  and 
wheresoever  situate,  I  ^ve  to  the  said  William 
E.  Jackson,  and  to  bis  heira  and  assigns  for- 
ever." 

Hie  second  paragraph  of  clause  8  ires  aa 
follows: 

"I  give  to  B.  A.  BunOB,  remembering  his 
friendship  for  my  husband,  the  sum  of  five  hun- 
dred dollars." 

The  Qiird  and  fourth  elaoses  of  paragraiA 
8  gave  money  legacies  to  two  dan^ters  ct 
Bnnoe,  and  to  Mary  Shafter  and  Helen 
SbaftCT.    In  August,  IfiOS,  the  testatrix  by 

a  codldl  to  her  will  declared: 

*^hat  the  said  E.  A.  Bunce  having  died  since 
the  making  of  said  will,  I  now  revoke  said 
clause  givi^  him  $500." 

She  also  revoked  the  ctber  money  legades 
above  menti<med.  In  June,  1909,  she  added 
a  codldl  correcting  a  typographical  error  In 
the  secmid  clause  of  the  will  by  stating  that 
the  year  of  her  husband's  death  was  1880. 
Instead  of  1894,  as  stated  therein.  She  did 
not  make  any  cbange  in  the  will  after  the 
death  of  Jackson  In  1911.'  It  is  not  made  to 
appear,  however,  that  she  bad  any  knowl- 
edge of  his  deat^i,  and  we  cannot  consider 
that  drcumstance  as  indicative  of  her  intent 
in  framing  the  residuary  clause.  No  other 
extrinsic  facts  bearing  on  the  meaning  ot 
the  residuary  clause  are  shown. 

The  dalm  Is  that  the  phrase  "to  hie  bdrs 
and  assigns  forever,"  following  the  name  of 
WUllam  El.  Jackson  In  the  residuary  clause, 
Is  to  be  construed  as  expressing  the  Intention 
that  in  case  of  Jackson's  death  before  that 
of  the  testatrix  his  heirs  should  be  substi- 
tuted for  him  as  redpients  of  the  residue. 

(1-4]  The  paramount  object  In  resolrlng  an 
amUgulty  In  a  will  is  to  ascertain  the  Inten- 
tion of  the  testator.  All  other  of  the  estab- 
lished rules  of  construction  are  designed  to 
assist  In  this  main  object  But  the  Intratlon 
sought  for  Is  not  that  which  may  hare  ex- 
isted in  the  mind  of  the  testator,  but  that 
which  is  opressed  in  the  language  of  the 
will,  ^ving  such  language.  If  clear.  Its  ordi- 
nary meaning,  and,  If  ambiguous,  the  mean- 
ing It  should  have,  In  the'  light  of  the  con- 
text and  the  circumstances  shown  to  explain 
the  meanine.  Estate  ofl  Young,  123  OaL 
344,  6G  Pac.  1011 ;  Estate  of  Tompkins,  132 
CaL  176,  64  Pac.  268. 

[5]  The  ailment  of  appellants  Is  that 
the  word  "heirs"  Is  not  necessary  to  pass  a 
fee,  that  therefore  Its  use  In  the  residuary 
clause  In  favor  of  Jackson  must  be  ascribed 
to  some  other  purpose,  and  that  the  only  rea- 
son apparent  for  emji^oylng  that  word  as  a 
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qualifier  therein  must  have  been  to  express 
tbe  iittentt(Hi  that  Jackson's  heirs  should  re- 
ceive the  property  If  he  died  before  the  death 
of  the  testatrix.  This  argument,  they  say, 
Is  reinforced  by  the  terms  of  the  second 
clause,  which  eylncee  a  (dear  purpose  to 
prefer  Jackson  to  bet  own  relatives. 

It  is  true  that  for  many  years  the  word 
"heirs"  has  not  been  necessary,  either  in  a 
will  or  a  deed,  to  pass  a  fee  in  real  property. 
Civ.  Code,  IS  1320,  1072.  It  must  be  ad- 
mitted that  the  use  of  that  word  may  now, 
more  readily  than  formerly,  be  deemed  to 
Indicate  some  other  purpose.  If  the  will  bore 
evidence  of  having  been  framed  by  some  one 
unfamiliar  with  the  use  and  effect  of  words 
having  a  technical  meaning  In  conveyances, 
this  argument  would  have  even  greater  force. 
But  it  was  executed  and  att^ted  with  due 
formalities,  and  it  bears  evidence  In  Itself 
that  it  was  drawn  by  some  person  of  skill 
.and  experience  in  such  matters.  It  Is  com- 
mon knowledge  that  the  use  of  the  phrase 
"to  his  heirs  and  assigns"  In  a  disposition 
of  the  fee  in  real  property  still  persists  and 
l£  frequent,  notwithstanding  the  fact  that  it 
is  unnecessary  for  that  purpose.  In  a  will 
so  drawn,  therefore,  when  occurring  In  the 
customary  place,  as  it  does  here,  it  has  little 
significance  of  any  Intent  other  than  the 
usual  one  to  pass  the  fee.  It  is  very  unlikely 
that  a  person  familiar  with  the  law  of  wills 
and  accustomed  to  draw  Instnim^ts  ^s~ 
posing  of  property  would  have  left  the  inten- 
tion to  provide  for  a  substitution,  to  prevent 
8  lapse  in  case  of  the  death  of  the  residuary 
devisees,  so  vaguely  and  Ineffectively  ex- 
pressed as  It  would  be  by  these  words  alone, 
or  that  he  would  have  taken  for  that  purpose 
words  so  long  In  universal  use  solely  to  dis- 
pose of  a  fee-simple  estate.  While  the  sec- 
ond clause  shows  the  desire  of  the  testatrix 
to  prefer  Jackson  over  her  own  kin,  it  dis- 
closes nothing  indicating  any  wish  to  favor 
his  belrs  In  case  of  his  death.  At  the  date 
of  the  will  she  was  about  75  years  old,  and 
Jackson  was  about  48  years  old.  It  is  a 
Calr  inference  that  she  did  not  ccmslder  the 
probability  that  she  might  survive  him. 

IB]  Furthermore,  the  w'ord  "heirs"  occurs 
only  In  the  phrase  "and  to  bis  heirs  and  as- 
signs forever."  This  phrase  is  the  regular 
andrat  formula  in  a  conveyance  of  the  fee 
Id  real  estate.  No  reason  appears  for  giving 
to  the  word  "heirs,"  as  used  therein,  any 
fp-eater  significance  than  should  be  given  to 
the  word  ''assigns."  The  latter  word  would 
have  been  meaningless  if  used  as  a  word  of 
substitution.  The  most  reasonable  conclu- 
don  from  the  whole  will  is  that  the  resid- 
uary clause  was  made  without  any  intentirai 
at  all  concerning  the  destination  of  the  prop- 
erty in  case  Jackson  should  outlive  the  tes- 
tatrix. This  conclusion  Is  fortified  by  a 
consideration,  of  sections  1334  and  1335  of 
the  ClTil  Code  Section  1334,  among  other 
things  declares  that  a  tAtamentary  dlspo* 


sltlon  to  "heirs"  of  any  i>erson,  'Vlthout  otb* 
er  words  of  qualification,  and  when  the  words 
are  used  as  words  of  donation,  and  not  of  lim- 
itation," vests  the  property  In  those  who 
would  be  entitled  to  succeed  to  such  person 
by  the  law  of  Inheritance.  Section  1335  is 
as  follows: 

"The  terms  mendooed  in  the  last  section  are 
used  as  words  of  donation,  and  not  of  limita- 
tion, when  the  property  Is  given  to  the  oersoa 
so  designated,  directly,  and  not  as  a  qualification 
of  an  estate  given  to  the  ancestor  m  such  per- 
son." 

The  residuary  clause  gives  the  property 
directly  to  Jackson.  The  words  "and  to  his 
heirs  and  assigns  forever,"  In  the  connec- 
tion in  which  they  are  used,  and  according 
to  the  usual  acceptation  of  the  phrase,  do 
not  purport  to  give  anything  to  the  heirs  or 
assigns  directly,  but  are  merely  descriptive 
of  the  estate  of  Inheritance  given  to  Jadcson. 
By  the  rule  expressed  in  section  1335,  and 
according  to  customary  usage,  they  would 
be  words  of  limitation  relating  to  the  estate 
given  to  Jackson,  rather  than  words  of  dona- 
tion to  his  "heirs  and  assigns."  We  think 
the  court  below  correctly  determined  that 
there  were  no  words  of  sabstitntloii. 

The  order  is  affirmed. 

We  concur;  SL0S8,  J. ;  LAWLOB,  J. 

(171  Cai.  mi 

SCHULMETER'S  GUARDIANSHIP  t.  Mo- 

AliLISTBR.    (Sac.  2307.) 
{Supreme  Court  of  California.    Nov.  18,  1015.) 

1.  Jnsaitb  Pkbsonb  ^330— Riobts  or  Per- 
sons TO  CONTBOL  PbSSOH  AND  PSOPBRTT. 

An  adult  person  has  the  right  to  cmtn^ 
bis  own  person  and  affairs,  and  that  right  must 
not  be  taken  from  him,  except  npon  a  showing 
ot  the  statutory  grounds  warranting  the  appoint- 
ment of  a  guardian. 

[Ifld.  Note.— For  other  cases,  see  Insane  Per^ 
sons,  Cent.  Dig.  H  48,  46,  61;  Dec  Dig.  «=» 
30.1 

2.  iNSAira  PnsoNs  ^»83— Apponmnnr  ov 

GUABDIAN  — APPBAI.  — CoKEUCTUta  TSBTI- 
HONT. 

Where  there  is  a  substantial  conflict  of  the 
testimony  on  the  issue  of  the  competency  of  Mie 
for  whom  a  guardian  la  sought,  the  condusim 
reached  by  the  trial  court  is  not  open  to  rerievr 
on  appeaL 

[Ed.  Note. — For  other  cases,  see  Insaoe  Per- 
sons, Cent  Dig.  H  44-16.  48,  50,  51,  59;  Dec 
Dig.  «=o3S.l 

8.  Ikbank  PBBSOns  *»2  —  Incoupetenot — 

GTVIDBNCK. 

Evidence  held  to  show  sach  mental  incom- 
retency  as  to  warrant  the  appointment  of  a 
guardian  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sona, Cent  IHg.  U  4-10;  Dec.  Dig.  «»2.] 

4.  Insane  Psbsons  «=>35  — Incompetenct— 
Obdeb   Appointing    Guasdian  —  SnFFi- 

CIENCY. 

Since  Code  Civ.  Proe.  |  1707,  defines  the 
term  "incompetent,"  a  recital  at  an  order  ap- 
pointing a  guardian  that  It  appears  that  the  de- 
fendant is  mcompetent  ia  a  suffideot  finding  of 
the  fact  of  incompetency. 

pOd.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  U  52,  58;  Dea  Dig.  <e=>35.] 
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B.  iNSAnE  Pebsons  <e=»33— AppoiitTKBm  or 
'  GuABDiAN— Wno  Mat  Apply. 

Under  Code  Civ.  Proa  i  1763,  providing 
^that  tbe  petitioD  for  the  appoioboent  of  a  guard- 
iao  for  one  mentally  incompetent  ma^  b«  made 
by  "any  relative  or  friend,"  one  who  la  a  guard' 
■ian  of  the  defendant's  boo  and  is  acgaainted 
with  the  defendant  is  such  a  person  as  may 
,peciti(Hi  for  tbe  appointment  of  a  guardian. 

pCd.  Not&— For  other  cases,  see  Insane  Per- 
sons. Cent  Dig.  H  44-40,  48,  50,  51.  60;  Dec 
Dig.  «=>33.] 

6.  Appeal  and  Ebboe  «=3909— PBEsmcpnoKS 
— Obdee— Tbuth  or  Recitals. 

In  the  ahsence  of  a  positive  sbo^ng  to  the 
contrary,  a  recital  in  the  order  appealed  from 
that  the  order  "came  on  regalarly  for  hearing 
.this  day"  must  lie  presumed  to  be  true. 

,  [Bd.  Note.— For  other  cases,  see  Appeal  and 
.Error,  Cent  Dig.  1  8670;  Dee.  Dig.  «=9909.] 

,7.  TsfiAL  ^^07  —  Evidence  —  Motion  to 
Stbike  Out— Estoppel  to  Move. 

Alleged  hearsay  testimony  elicited  uijon 
cross-examination  cannot  be  stridcen  on  motion 
'of  tbe  party  cross-examining,  where  the  wit- 
ness had  not  ondertaken  to  testify  on  that  point 
in  chief. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  241;  Dec.  Dig.  ^=>97.} 

8.  Appeal  and  Ebbob  «s>1062— Etidkncb 

i&::=>4~2  —  OPINION  EVIOBHCK  —  HaBICLBBS 

Ebbob.  ,       ^    ,  ^ 

Testimony  of  a  witness  that  she  had  no- 
ticed defendant's  'HnaUUty  to  Uke  care  of  him- 
self" is  improper,  as  constituting  the  opinion 
of  the  witness  upon  the  ultimate  tact  to  be  de- 
termined, but  its  admission  was  not  prejudidal, 
where  it  was  followed  by  other  testimony  show- 
ing the  facts  upon  which  the  opinion  was  based. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
■Error,  Tent.  Dig.  4171-4177:  Dee.  t>ig;€=» 
1062;  Evidence.  Cent  Dig.  JS  2186-2196,  2248; 
Dec.  Dig.  «S=»472.] 

9.  Etidence  «s=»478— Opinion»— Admissibil- 

ITI. 

Testimony  of  a  witness  which  does  not  pur- 
port to  pass  upon  tbe  ultimate  issue  of  compe- 
tency is  admissible,  though  opinion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8S  2242-2244;  Dec.  Dig.  <S=>47&] 

■  10.  Evidence  «s»610  —  Expebt  Opinions— 

Scope— Mental  Capacxtt  —  iNCOMPBraHcr 
-Experts.  ^  .      ,  , 

Expert  witnessea  may  give  their  opinion 

■  concemmg  the  mental  condition  of  a  person,  and 
are  not  restricted  to  the  mere  declaration  of 
an  opinion  thnt  the  person  is  or  Is  not  of  sound 
mind,  btit  may  state  tbe  nature  and  extent  of 
the  deficiencies. 

[Ed.  Note.— For  other  cases,  see  Evideneei 
Cent.  Dig.  §  2314;  Dec.  Dig.  «=>510.] 

11.  Insane  Pebsons  <©=330— Appointment  op 
Guardian— Showing  of  Pbopkbtt. 

In  spite  of  testimony  of  defendant's  partner 
that  the  good  will  of  their  business  was  value- 
less, and  that  he  wanted  to  close  it  np,  the 
fact  that  tbe  business  was  in  existence  was  a 
showin?  that  there  was  property  so  as  to  war- 
rant the  appointment  of  a  guardian  for  defend- 
ant as  one  mentally  incompetent  to  manage  his 
property. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  II  43,  45,  61;  Dec  Dig.  ^ 
80.1 

Department  1.  Appeal  from  Superior 
Court,  Sacramento  County;  J.  E.  Prewett, 
Judge. 


Application  by  Nell  B.  McAllister  for  ap- 
pointment of  a  guardian  for  Henry  Scbulmey- 
er.  Sr.,  an  Incompetent.  From  a  Judgment 
adjudicating  blm  Incompetent  and'  appoint- 
ing petitioner  as  guardian,  Henrj  Scbulmey- 
er,  Sr.,  appeals.  Affirmed. 

I>rlver  &  Driver,  of  Sacramento,  for  ap- 
pellant Lee  Gebhait,  of  Sacramento^  JTor  re- 
spondent 

8L0SS,  J.  Tilts  procee^ng  was  Instituted 
in  tbe  saperior  court  of  Sacnmento  county 
to  have  a  Kuatdian  appointed  for  Henry 
Schulmeyer,  Sr.,  an  alleged  incompetent  The 
court,  after  a  bearing,  made  its  order  ap- 
pointing Nell  R.  McAllister  guardian  of  the 
person  and  estate  of  Scbulmeyer.  From  this 
order,  Schulmeyer  appeals. 

The  appellant  contends  with  much  vigor 
that  the  evidence  is  insufficient  to  support 
tbe  conclusion  that  Schulmeyer  was  mentally 
Incompetent  to  such  extent  as  to  authorize 
the  appointment  of  a  guardian.  We  need  not 
enter  upon  a  discussion  of  the  law  defining 
the  degree  of  mental  deficiency  or  aberration 
which  must  exist  in  order  to  Justly  an  order 
like  the  one  here  complained  of.  As  was 
pointed  out  by  us  In  the  recent  case  of  Mat- 
ter of  Coburn,  165  CaL  202,  131  Pac.  352.  the 
decisions  In  other  Jurisdictions  are  not  of 
controlling  force  here.  In  this  state  tbe  law 
on  the  subject  is  declared  by  our  statutes 
(Code  Civ.  Proc.  fi  1763  et  seg.),  which  define 
tbe  conditions  warranting  the  appointment 
of  a  guardian.  Under  these  statutes,  end 
particularly  section  1767  of  tbe  Code  of  Civil 
Procedu^re,  the  appointment  of  a  guardian  is 
proper  where  It  appears  that  the  alleged  In- 
competent is,  for  any  reason,  mentally  "un- 
able, unassisted,  to  properly  manage  and 
take  care  of  blmself  or  his  property,  and  by 
reason  thereof  would  be  likely  to  be  deceived 
or  imposed  upon  by  artful  or  designing  per- 
sona." 

[1]  Generally  speaking,  an  adult  person  has 
the  right  to  control  his  own  person  and  af- 
fairs, and  that  right  should  not  be  taken 
from  him,  except  upon  a  showing  of  tbe  st&t- 
utory  grounds  warranting  a  restriction  of  bis 
liberty  of  action  for  his  own  protection. 

[2]  Where,  however,  there  is  any  substan- 
tial conflict  of  testimony,  the  solution  of  that 
conflict  must,  in  this  class  ot  cases,  as  in  any 
other,  rest  with  the  trial  court  The  conclu- 
sion reached  by  that  court  after  wel^iing 
posing  testimony,  and  considering  the  differ- 
ent Inferences  which  may  be  drawn  from  un- 
disputed testimony.  Is  not  open  to  review  on 
appeal. 

[3]  While  a  finding  against  the  allegations 
of  the  petition  might  well  have  been  made 
on  the  record  before  ns,  we  are  of  tbe  opin- 
ion that  there  was  enough  to  support  tbe 
action  of  the  trial  court  In  finding  Schul- 
meyer to  be  Incompetent  within  the  meaning 
of  the  statute,  and  in  appointing  a  guardian 
of  his  person  and  estate. 
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SCIIULMEYER'S  GUARDTAXSHIP  t.  McALLISTER 


Briefly  stating  the  eridence,  It  appears  that 
SChnlmeyer,  at  the  time  of  the  proceeding  In 
the  court  below,  was  about  S2  years  of  age. 
He  had  for  a  long  time  been  the  owner  of  a 
butdier  shop  In  Sacramenta  During  the 
more  recent  years  the  business  had  been  man- 
aged by  one  Harry  C.  White,  who  had  been 
connected  with  Mr.  Schulmeyer  for  over  40 
years.  The  association  had  begun  tn  White's 
boyhood.  Sdinlmeyer  had  brought  him  up, 
giving  him  a  position  In  the  business  at  an 
early  age,  and  gradually  Increasing  his  duties 
aiid  responsibilities  until  he  was  virtnally  In 
sde  control.  In  addition  to  the  butcher  shop 
and  business,  Schulmeyer  had  acquired  sev- 
eral parcels  of  real  estate  tn  Sacramento. 
The  appellant  had  a  Boa,  Henry  Scbnlmeyer, 
Jr.,  who  was  about  20  years  old  at  the  time 
of  the  hearing. 

White  testified  that  he  was  a  partner  of 
Schulmeyer,  Sr.,  in  the  butcher  business.  It 
also  appeared  that  the  appellant  had  on  two 
occasions,  In  1902  and  1912,  executed  deeds 
to  White,  conveying  the  real  estate  owned  by 
him.  While  the  testimony  is  not  entirely 
clear  on  the  point,  it  may  be  fairly  Inferred 
that  the  later  deed  conveyed  the  property  to 
White  and  to  the  appellant's  son  In  equal 
shares.  At  any  rate.  White  does  not,  so  far 
as  this  record  shows,  cOaim  more  than  a 
one-half  Interest  At  different  times  Schul- 
meyer, Sr.,  executed  two  deeds  of  trust  of 
some  of  his  real  estate  to  secure  loans  of 
910,000  and  S15,000,  respectively,  made  by 
the  Sacramento  Bank,  and  anottier  deed  of 
trust  on  othOT  pn^rly  to  secnre  loans  of 
920,000. 

Witnesses  on  both  sides  testified  to  the 
great  forgetfulness  of  the  appellant  Two 
physicians  were  called  by  the  petitioner. 
Both  had  examined  lb.  Schulmeyer.  One 
tesUfled  that: 

"His  age  has  very  ■inateriallr  affected  his 
mind.  He  has  very  little  knowledge  of  pres- 
ent events,  la  f(»geaal,  has  delosicms.'' 

The  other  said  that: 

"He  had  a  natural  degmeraey  of  an  aged 
person.  It  is  quite  pronounced  mentally  and 
physically.  He  is  not  able  to  care  for  hlniself 
perfecOy  at  idl  times." 

Mr.  ScbDlm^er  himself  took  the  staud. 
HIa  own  testimony  showed  that  his  memory 
was  greatly  impaired.  He  did  not  clearly  re- 
call having  made  any  deeds  to  Harry  White, 
nor  did  be  remember  having  signed  any  mort- 
gages or  deeds  of  trust  to  any  bank. 

Without  stating  the  testlmoajr  which  points 
In  the  opposite  direction,  we  think  that  what 
we  bave  detailed  shovra  snflldent  to  Jnstify 
the  coaduslon  of  the  court  below.  The  court 
.bad  the  advantage;  not  only  ot  seeing  and 
hearing  the  other  witnesses,  but  of  observing, 
the  appellant  himself,  and  was  in  a  far  bet- 
ter position  than  we  could  be  to  determine 
bis  mental  condition.  With  the  witnesses  be- 
'fore  it  testifying  to  the  fbcts  above  set  forth, 
'tbe  court  bad  the  right  to  conclude  that  the 


appellant's  mental  faculties  were  Impaired  to 
su^  an  extent  as  to  make  him  Incapable  of 
taking  care  of  his  property  and  to  render  him 
"likely  to  be  deceived  or  imposed  upon  by 
artful  or  designing  persons."  While  the  evi- 
dence la  not  80  complete  as  was  that  In  Mat^ 
ter  of  Cobum,  supra,  the  views  expressed  in 
that  case  are  applicable  here,  and  force  tbe 
conclusion  that  the  finding  (tf  Incompetency 
must  be  upheld. 

[4]  The  other  pcdnts  made  by  the  appellant 
require  only  brief  notice.  The  order  recites 
tiiat  It  appears  that  Henry  Schulmeyer,  Sr., 
is  incompetent^  and  that  he  has  property  in 
the  county  of  Sacramento.  In  view  of  the 
definition  of  the  term  "incompetent"  cimtain'- 
ed  In  section  1767  of  the  Code  of  OlvU  Pro- 
cedure, the  recital  In  the  order  is  a  sufficient 
finding  ot  the  idtimate  fact,  even  if  it  be  a9> 
sumed  that  findings  were  required. 

[6]  The  petition  for  the  appointment  of  a 
guardian  may  be  made  by  "any  relative  or 
friend."  Go^e  Civ.  Proc.  f  1763.  McAllister 
filed  the  petitton  as  a  frtoid  of  the  alleged 
incGonpetent  It  Is  objected  that  the  evidence 
shorn  that  he  was  not  snch  a  friend.  We 
need  not  consider  how  far  Qiis  objection,  If 
it  were  well  fonntted  in  ftict,  would  afftet  the 
validity  ot  tb»  appointment  The  court  is 
not  boond  to  name  the  petitioner,  but  may 
appoint  any  proper  person  guardian.  0nartf- 
lanship  of  Sullivan,  14S  GaL  462,  77  Paa  153. 
Be  that  as  it  may,  it  appeared  here  that  Mc- 
Allister was  acquainted  with  Mr.  Schulmey- 
er, Sr.,  and  that  he  was  the  guardian  of  his 
son,  Henry  Schulmeyer.  Jr.  We  think  thUi 
gave  him  sufficirat  interest  to  Justify  hts 
making  tbe  an>UcatUm  as  a  friend  ot  the  ap- 
pellant 

[6]  It  is  claimed  that  the  court  was  with^ 
out  Jurisdiction  to  appoint  a  guardian,  for 
the  reason  that  the  appellant  was  not  served 
with  notice  of  the  time  and  place  of  hearing, 
as  required  by  section  1763  of  the  Code  of 
Givll  Procedure.  Such  service  is  no  doubt  es- 
sential (McGee  v.  Hayes,  127  Cal.  836,  59 
Paa  767.  78  Am.  St.  Rep.  ST),  but  the  appel- 
lant has  failed  to  incwporate  in  the  record 
any  showing  of  a  want  o£  service.  In  the 
absence  of  anytiilng  to  the  contrary,  the  re- 
cital In  tbe  order  appealed  from,  that,  the 
matter  "came  on  regularly  for  hearing  this 
day"  must  be  presumed  to  be  true.  , . 

[7]  In  the  petition  it  was  stated  that  the 
income  of  the  Schulmeyer  property  was  about 
9200  per  month.  In  bis  direct  examination 
tlie  petitioner  gave  no  testimony  on  the  point, 
but  on  crow-examination  stated  that  be  bas- 
ed Uis  'opinion  regarding  the  income  on  In- 
formation obtained  from  Hairy  Schulmey^. 
Jr.,  "plus  my  knowledge  of  the  business  g^- 
eraUy."  Tbe  appellant  moved  to  strike  ojut 
this  testimony  on  the  ground  that  it  was 
hearsay.  The  motion  was  denied.  The  rviUng 
was  not  erroneous.  The  witness  had  not  un- 
dertaken to  testify  on  the  point  In  chl^.  His 
answer  on  cross-examination  was  evidently 
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brougjit  ont  by  tbe  appellant  himself.  Har- 
tog  elicited  sach  answer  by  his  own  Inquiry, 
the  appellant  was  not  entitled  to  have  It 
stricken  out 

[a]  The  witness  Ethel  Hanrahan  testified 
that  she  had  noticed  Mr.  Sehulmeyer's  "In- 
ability to  take  care  of  hlmselt"  A  motion 
to  strike  this  out  was  denied.  The  answer 
was  improper,  as  It  constituted  the  opinion  of 
the  witness  upon  the  ultimate  fact  to  be  deter- 
mined. Estate  of  Taylor.  92  Cal.  564,  28  Pac. 
603 ;  In  re  Cobum.  11  CaL  App.  621,  106  Pac. 
924.  But  the  ruling  was  not,  we  think,  sub- 
stantially prejudicial.  The  portion  of  the  wit- 
ness' testimony  which  followed  her  dedared 
opinion  that  Schnlmeyer  was  unable  to  take 
care  of  himself  set  forth  the  facta  upon  which 
she  based  her  conclusion,  and,  In  effect,  qual- 
ified that  conclusion.  Her  further  testimony 
was  to  the  effect  that,  while  Scbulmeyer  was 
staying  at  her  house,  a  period  of  four  days, 
"he  would  wander  around  the  bouse  In  a  sort 
of  lost  condition  and  ask  to  be  helped."  The 
fact  was  of  slight  importance,  but  it  was 
proper  as  testimony  bearing  upon  the  main 
Issue.  It  can  hardly  be  supposed  that  the 
court  gave  to  ber  oi^nlon  any  greater  weight 
than  was  justified  by  the  spedflc  facta  oo 
which  the  opinion  was  based. 

[I]  One  of  the  physicians  called  by  the  pe- 
Utlpner  was  permitted  to  testis  that  he  did 
not  believe  Uie  appellant  "capable  of  going 
Into  any  business  pr<^sltion  to  any  depth. 
I  don't  believe  tliat  he  could  reason  any  busi- 
ness.  proposition."  This  testimony  was  not 
op&a,  to  ttie  objection  which,  as  we  have  Just 
said,  should  have  excluded  the  opinion  of 
Ethel  Hanrahan.  It  did  not  purport  to  pass 
upon  the  ultimate  Issue  of  competencj  or  In- 
competency— an  lasue  which  InTOlrea  quee- 
tltma  of  law  as        as  of  fact. 

[It]  Expert  wltneses  may  give  their  opin- 
ions concerning  the  mental  condition  of  a  per- 
son. They  are  not  restricted  to  the  mere  dec- 
laration of  an  opinion  that  the  person  Is  or 
is  not  of  sound  mind,  but  may  state  the  na- 
ture and  extent  ot  the  deficiencies,  if  any, 
whlfdi  they  believe  to  exist  8  Wig.  Ehr.  { 
1968.  We  think  this  rule,  which  Is  support- 
ed by  a  strong,  though  not  uniform,  current 
ot  authority,  was  not  transgressed  by  the  ad- 
mls^on  of  the  testinumy  under  dlscnssiott. 

[II]  There  Is  no  merit  In  the  contention 
that  petitioner  failed  to  show  that  Sdinlmey- 
er  owned  any  property.  Tlte  evidence  was 
that  the  appellant  owned  a  half  Interest  In 
the  butcher  basineBS.  This  was  prc^ierty, 
and  the  court  was  anthorlzed  to  conclude  that 
a  guardian  should  be  appt^ted  to  look  after 
Schnhneyer's  interest,  notwithstanding  the 
testimony  of  White  that  the  good  will  was 
of  no  value,  and  that  he  bad  been  desirous  of 
{losing  up  the  business. 

No  other  points  are  made. 
The  order  Is  affirmed. 

We  concur:   SHAW,  J.;  LAWLOB.  7. 


a71  Cal.  336) 
BMPIBB  INT.  CO.  v.  MOBT  at  bL 

(Sac.  2186.) 

(Sapreme  Court  of  California.   Nor.  16,  191S.) 

Yendob  and  Pubchaseb  ^=»186— Pkbpobh- 
ancb  st  pubcnasbb  — exoubes  lob  noit- 
pbbfobuancb. 

Under  Civil  Code,  S  1611,  subd.  8,  providing 
that  a  want  of  performaQce  of  an  obligation  is 
excused  when  the  debtor  is  induced  not  to  per- 
form by  any  act  of  the  creditor  Intended  or 
naturally  tending  to  have  that  effect  at  be- 
fore the  time  at  which  such  performanoe  may 
be  made,  and  not  rescinded  before  that  time, 
where  a  contract  for  the  sale  of  land,  payable 
In  ioBtallments,  provided  that,  If  the  vendees 
failed  to  pay  as  tbereiia  stipulated,  the  oon* 
tract  shoald,  at  the  option  of  the  vendor,  cease 
and  terminate,  notice  by  the  vendor  that  he 
elected  to  terminate  tiie  agreement  and  retake 
the  property,  given  at  a  time  when  the  purchas- 
ers were  not  in  default,  did  not  excuse  the  fail- 
ore  to  pay  on  demand  an  Installment  of  the 
purchase  price  subsequently  becoming  doe,  as 
the  notice  was  not  a  repudiation  -or  almndoB- 
ment  of  the  contract  or  a  consent  to  a  resell 
slon,  and  the  vendor  was  not  In  the  position  of 
a  party  refusing  to  perform  some  condltioo 

ftrecedent  to  payment  of  the  purchase  price,  as 
t  had  fully  performed  by  delivering  possession. 
[Ed.  Note.— BV>r  othw  eases,  see  Tendn  ud 
Parchaser.  Gent  Dig.  H  841,  878;  Deb  Dig; 
«=>186.] 

Department  X  .^veal  ttom  Superior 
Court  Kings  Ooontjr;  HUtoa  T.  Farmer, 
Judge. 

Action  by  the  Shnptre  Investment  Company 
against  Ol  B.  Mort  and  others.  Judgment  tor 
defendants,  and  plaintiff  appeals.  Reversed. 

Scarborou^  ft  Bowen,  of  Los  Angeles,  for 
appellant  H.  Scott  Jacobs  and  John  CL 
Covert  both  of  Hanford,  for  respondents. 

MEILVIN,  J.  This  action  greatly  resembles 
the  one  which  was  the  subject  of  the  appeals 
in  Empire  Investment  Oa  v.  Mort  et  al.,  re- 
ported in  147  Pac  060.  The  same  parties  are 
Involved  In  the  controversy,  and  the  same 
contract  which  was  there  under  considera- 
tion is  Important  in  this  suit  In  this  as 
in  that  case  the  Empire  Investment  Company 
is  suing  in  ejectment  for  possession  of  the 
same  land  which  that  corporation  sought  to 
retake  in  the  earlier  litigation.  This  appeAl 
Is  from  a  Judgment  adverse  to  plaintiff. 

The  other  appeals  were  pending  and  unde- 
termined when  the  day  arrived  wliicli  was 
specified  In  the  contract  of  sale  for  the  pay- 
ment of  the  second  Installment  on  the  pur- 
chase price.  Tills  sum  not  having  been  paid, 
the  Empire  Investment  C<»npany  again 
brought  suit  In  ejectment  and  t<x  damages. 
Defendants  answered,  interposing  equitable 
defuses,  setting  up  their  alleged  rights  onder 
the  contract  of  sale,  and  also  interposed  a 
plea  in  abatement  based  upoa  the  pendmcy  of 
the  other  action. 

When  the  case  was  called  for  trial,  plaintiff 
demanded  a  hearing  by  the  court  upon  the 
plea  in  abatement  It  was  held  and  the 
court  determined  the  question  presented  by 
that  defaise  adversely  to  the  defendants.  No 
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serious  contention  tbat  error  was  thus  com- 
mitted by  tbe  court  Is  made  on  bdialf  of  de- 
fendants, and  we  will  therefore  discuss  tbe 
other  alleged  errors  without  further  refer- 
ence to  this  on& 

The  complaint  was  a  8inq>le  pleading  In 
ejectment,  and  prayed  damages  for  the  un- 
lawful retezttloD  by  defendants  of  the  pn^ 
erty  of  plaintiff.  By  their  answer  defendants 
presented  as  an  exhibit  the  same  contract 
which  was  discussed  In  the  opinion  on  the 
former  appeal.  The  allegations  of  ibe  com- 
plaint were  traversed  in  the  usual  manner. 
As  a  separate  defense  the  existence  of  the 
written  agreement  was  alleged  and  pleaded 
by  reference  to  tha  attached  exhlhtt  ;  and 
detendanta  aTerred  farther: 

"That  said  defendants  have  kept  and  perform- 
ed each  and  all  of  the  terms  of  said  written  con- 
tract except  when  prevented  by  said  plaintiff 
from  the  perfomance  thereof :  uiat  on  or  about 
the  7th  day  of  November,  1911,  plaintiff  noti- 
fied defendants  In  writing  that  plaintiff  elected 
that  said  agreement  marked  E}xhibit  A  shoold 
cease  and  terminate  and  have  no  furtlier  force 
and  effect  and  that  plaintitt  should  thereby  be 
released  mim  all  obligation  of  law  or  equity 
to  convey  the  property  described  In  Said  exhibit, 
and  in  and  by  sud  written  nodee  plaintiff  de- 
manded the  immediate  possession  of  aaid  prop- 
erty and  tbat  defendants  deliver  possesion 
thereof  to  plaintiff;"  tbat  defendants  refused 
to  comply  With  said  demand,  claiming  that 
they  had  complied  strictly  with  the  agreement, 
except  when  prevented  by  plaiotiff  trom  so  do* 
ing ;  and  that  the  Emnlre  Investment  Oompaay 
had  never  retracted  the  written  notice  ot  No- 
vember 7,  1911. 

At  the  trial,  against  plalntifrs  protest,  the 
court  propounded  special  Interrogatories  to 
the  Jury.  The  Jurors  found  tbat  on  or  be- 
fore November  2.  1912,  plalntUT  notified  de- 
fendants that  the  contract  under  which  the 
latter  had  gone  into  possession  of  the  land 
In  controversy  would  no  longer  be  performed 
by  plaintift;  that  said  notice  naturally  tend- 
ed to  Induce,  and  was  Intended  to  induce,  the 
defendants  not  to  make  the  oSst.-ot  payment 
of  November  2, 1912;  and  that  plaintiff  never 
notified  defendants  that  the  notice  previous- 
ly given  by  the  former  had  been  revoked. 
Tbe  Jury  also  rendered  a  general  verdict 
against  the  plaintiff.  In  Its  Judgment  the 
court  followed  tbe  conclusions  reached  by  the 
JuiT,  and  decreed  that  the  defendants  were 
entitled 'to  the  possession  of  tbe  property  un- 
der and  by  virtue  of  the  contract  pleaded  in 
tbeir  answer. 

A  part  of  the  contract  which  the  def«id- 
anfs  themselves  pleaded  made  time  of  the 
essence  thereof.  The  proote  showed  without 
conflict  that  no  payment  had  been  made  of 
either  of  the  Installments  of  tbe  purdiase 
inice.  One  of  the  defendants  testified  that  no 
payment  was  made  on  November  1, 1911.  He 
stated  that  demand,  written  and  oral,  was 
made  on  November  7th  for  the  amount  due, 
with  an  excessive  amount  for  interest ;  that 
he  called  attention  to  the  excess,  but  did  not 
offer  to  pay  the  balance  "at  tbat  time.'*  The 
witneoB  said:  did  offw  to  pay  the 


balance  and  pay  it  in  full,  but  not  at  that 
time."  It  does  not  appear  when  or  where  or 
how  the  offer  was  made,  nor  was  there  al- 
legation or  proof  that  at  any  time  defend- 
ants were  ready,  able,  or  willing  to  perform 
their  obligations  arising  under  the  contract, 
or  that  there  was  any  offer  after  November 
1,  1912.  There  was  merely  the  bald  conclu- 
sion set  up  in  the  answer  that  defendants 
bad  complied  with  all  of  the  terms:  of  tbe 
written  agreement,  except  when  prevented  by 
plaintiff  from  performing  It. 

One  of  the  clauses  of  the  written  agree- 
ment provided  that  In  the  event  the  vendees 
should  fall  to  pay  the  purchase  price  as 
therein  stipulated  the  contract  should,  at  the 
option  of  the  vendor,  "cease  and  terminate," 
and  that  the  said  vendor  should  be  released 
from  all  obligation  to  convey.  There  was  a 
stipulation  that  plaintiff  held  tbe  l^al  title 
to  the  land.  EMdently,  therefore,  the  cause 
was  tried  and  deterndned  uprai  tbe  theory 
that  vendees  of  real  property,  while  offering 
to  pay  nothing  under  tbe  terms  of  their 
agreemrat,  althoai^  tbe  times  of  payment 
specified  have  long  passed,  may  retain  both 
the  land  and  the  pnrdiase  money,  because  tbe 
v^dor,  seeking  to  act  under  the  very  terms 
of  the  contract  itself,  has  t^vtn  notice  of  an 
intention  to  terminate  It  and  to  retake  the 
premises.  Goonsel  for  defendants  and  the 
court  evidently  acted  upon  the  theory  tbat 
the  d^ndants  were  excused  from  perform- 
ing or  offering  to  perform  their  part  of  the 
contract  under  tbe  rule  declared  by  subdivi- 
sion 3  of  section  1511  of  the  Civil  Code.  The 
notice  by  plaintiff  that  it  elected  to  terminate 
the  agreement  and  to  retake  the  property 
could  have  no  force  if  defendants  were  not 
in  default.  The  position  assumed  bjc  the 
vendor  was  not  like  that  of  a  party  to  an 
agreement  who  declines  to  perform  some 
condition  precedent  to  payment  of  the  pur- 
chase price.  In  such  case  the  vendees  would 
be  OEcused  from  acting  until  the  vendor  was 
ready  to  perform.  But  in  the  transaction  be- 
tween the  Empire  Investment  Company  and 
the  defendants  tbe  former  had  performed  Its 
part  ct  the  agreement  when  possession  of  the 
property  had  been  given  to  Messrs.  Mort 
and  Wagy.  As  we  said  in  tb»  decision  of 
tbe  i^tpe^  In  tbe  otbw  case: 

"Defendants  may  not  hold  the  premises  and 

withhold  tbe  purchase  price.  Undoubtedly  that 
is  the  rule.  Gervaise  v.  Brookins,  166  C&L  104, 
103  Pac.  329 ;  Champion  Gold  Mhiing  .Co.  v. 
Champion  Mbies.  164  GaL  206,  128  Fme.  SIS. 
*  *  *  The  contract  provided  for  money  pay- 
ments at  specified  times.  There  were  no  prece- 
dent duties  to  be  performed  by  plaintiff  before 
defendants  upon  the  dates  indicated  in  the  agree- 
ment sbonld  be  bound  to  make  payments." 

The  plaintUTs  notice  of  forfeiture  and  de- 
mand for  tbe  restitution  of  tbe  property  were 
not  (as  was  said  In  the  opbilon  in  Oursler  T. 
Tbadier,  152  OaL  745,  93  Pac.  1007>— 

"a  repadiatlon  or  abandonment  of  the  con- 
tract or  a  consent  to  a  r^ission  thereof,  any 
more  than  was  the  refusal  of  the  vendor  to  eon- 


Digitized  by 


238 


153  FACIFIO  BBPORTEB 


vey  in  Glock  y.  Howard,  123  CaL  1,  5S  Pac. 
718  m  L.  B.  A.  199]  69  Am.  St  R«p.  17,  an 
abaDdonment  or  a  consent  to  a  resciasioi)." 

No  other  alleged  errors  require  discuaslon. 

The  judgment  is  reversed. 

Wecoucur:  HEINSHAW.J.;  LORIGAN,  J. 


(Ill  Cal.  832) 

LAHPSON  T.  LAMPSOK.    (See.  2228.) 
(Supreme  Court  of  California.  Nov.  15. 1916.) 

1.  DiToBCE  ^=»306— JxmsDxonoir— OnsTODT 
AND  SUPPOBT  OF 'Child. 

The  court,  in  a  husband's  action  for  divorce 
on  the  ground  of  the  wife's  desertion,  has  dls* 
cretion  to  give  the  custody  of  an  infant  child  to 
the  mother,  and  to  require  the  father  to  oontrib> 
ute  to  or  provide  for  its  aupimrt. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  S  798 :  Dec.  Dig.  <9=»306.] 

2.  Divorce  ®=3238— Deobee  fob  Win's  Db- 

8EBTI0H— AUU  0  NT. 

Where  a  divorce  is  granted  to  a  husband 
for  the  fault  of  the  wife,  and  nothing  fmrther 
appears  concerning  the  circnmstances,  the  court 
'  has  no  power  to  allow  permanent  alimonj  to 
her. 

[Ed.  Note.— For  other  cases,  see  IMvorce, 
Cent.  Dig.  U  670-672.  703;  Dec  Dig.  «=^23&j 

3.  DivoBCE  «=>23S— Wife's  Dssbbtion— Ali- 

UONT— STATDTB. 

Under  Civ.  Code,  S  137,  authorizing  the 
court,  pending  an  action  for  divorce,  to  require 
the  husband  to  pay  as  alimony  any  money  nec- 
essary to  enable  the  wife  to  support  herself 
or  her  children,  or  to  prosecute  or  defend  the  ac- 
tion, a  husband  cannot  be  required  to  support 
hia  wife  when,  without  his  fault  and  agamst 
liis  will,  she  is  guilty  of  desertion,  on  which 
ground  he  obtains  a  divorce,  so  tbat  an  award 
of  alimony  for  her  support  was  erroneous. 

[Ed.  Note^For  other  caaea,  see  Divorce, 
Cent.  Dig.  M  670-672,  703rDB&  Dig.  «»2880 

DepaTtment  1.  Appeal  from  Superior 
Court,  San  Joaquin  County;  C  W.  Norton, 
Judge. 

Action  for  divorce  by  Orlando  Lanvson 
against  Geotle  Eugene  Lampson.  Interlocu- 
tory Judgment  for  plaintiff,  awarding  cus- 
tody of  infant  chUd  to  defendant,  and  orders 
ing  paymeirt  for  Its  support,  and  also  for 
the  support  of  defendant,  and  plaintiff  ap- 
peals.  Modified  and  affirmed. 

J.  C.  Webster,  of  Sonora,  and  Webster, 
Webster  &  Blewett,  of  Stockton,  for  appel- 
lant.   Lawrence  Edwards,  of  Stockton,  for 

respondent. 

SHAW,  J.  The  plaintiff  has  appealed 
from,  an  Interlocutory  Judgment  of  divorce. 
The  Judgment  grants  a  divorce  to  the  plain- 
tier,  the  husband,  because  of  the  desertion 
of  the  wife.  The  court  found  that  there  was 
a  child  of  the  marriage,  then  two  years  of 
age,  that  each  parent  was  a  fit  and  proper 
person  to  have  Its  custody,  but  tbat  the  in- 
terests of  the  child,  coupled  with  Its  tender 
years,  required  that  it  be  given  to  the  cus- 
tody of  the  defendant.    There  was  also  a 


finding  Qiat  the  defendant  had  no  means  of 
support  and  that  the  plaintiff  was  in  receipt 
of  wages  amounting  to  $90  per  month. 

[1]  The  Judgment  jnvvided  that  the  de< 
f endant  sbonld  have  tiie  custody  of  the  child 
and  that  the  plaintiff  should  pay  her  $1S  a 
month  for  its  support,  and  f  10  a  month  for 
her  own  support,  until  further  -order.  Tbe 
court  unquesticmably  has  discretion  in  sudi 
a  case  to  give  the  custody  of  the  <^d  to 
the  mother  and  to  require  the  father  to  con- 
tribute to  or  provide  fpr  Its  support.  Tbo 
objectlMis  to  that  part  of  the  Judgment  are 
without  merit 

[2,  3}  Where  a  divorce  is  granted  to  the 
husband  for  the  fault  of  the  wife  and  noth< 
ing  further  appears  concerning  the  drcum- 
stances,  as  is  the  case  here,  the  court  haa 
DO  power  to  allow  permanent  alimony  to  the 
wife.  This  is  thoroughly  established  by  our 
decisions.  Everett  v.  Everett,  52  CaL  384; 
Hagle  V.  Hagle,  74  Cal.  60S,  16  Pac  618; 
Peyre  v.  Peyre,  79  CaL  336,  21  Pac.  838;  Ex 
parte  Spencer,  83  Cal.  464,  23  Pac.  395,  17 
Am.  St  Rep.  266.  These  cases  also  establish 
the  proposition  tbat  tbe  husband  cannot  be 
required  to  support  his  wife  when,  without 
his  fault  and  against  his  will,  she  voluntari- 
ly deserts  him  and  lives  apart  from  him. 
AH  these  facts  are  implied  from  the  finding 
that  she  Is  guilty  of  desertion.  The  deci- 
sions are  to  the  effect  that  section  137  of 
the  Civil  Code  does  not  create  any  liablll^ 
against  the  husband  in  such  cases.  That 
section  authorizes  the  court,  while  the  action 
for  divorce  is  pending,  to  require  the  hus- 
band to  pay  as  alimony  any  money  neces- 
sary to  enable  the  wife  to  support  herself 
or  her  children,  or  to  prosecute  or  defend 
the  action.  The  allowance  of  $15  a  month 
for  the  support  of  the  child  Is  authorized  by 
this  provision.  The  allowance  of  $10  a 
month  was  avowedly  given  to  the  wife  for 
her  own  support.  It  was  obviously  not  In- 
tended as  *an  award  of  alimony  to  mabls 
her  to  prosecute  or  defend  the  action. 

The  Interlocutory  Judgment  purports  to 
settle  all  the  Issues  arising  in  the  case  and 
to  establish  and  declare  aU  the  rights  aris- 
ing therefrom,  except  such  future  directions 
as  may  be  advisable  regarding  the  child  or 
the  amounts  allowed.  Nothing  remains  to 
be  done  respecting  the  divorce  or  'property 
rights  except.  In  due  time,  to  grant  and  en- 
ter a  final  Judgment  of  divorce  under  the 
statute.  Tbe  allowance  of  |10  a  month  is  in 
the  nature'  of  permanent  alimony.  Under 
the  above  decisions  it  is  clearly  erroneous. 

The  judgment  is  modified,  by  striking 
therefrom  the  provision  that  plaintiff  pay 
defendant  the  sum  of  $10  a  month.  As  thus 
modified,  the  Judgment  is  aflSrmed. 

We  concur:    SLOSS,  J.;  LAWLOR,  J. 
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(in  c>i.  SS4) 

OARRATT-CALLAHAN  CO.  t.  INDUSTRI- 
AL ACCIDENT  COMMISSION  OF  CAL- 
IFORNIA et  at    (S.  F.  7620.) 

(Supreme  Court  of  Galtfonila.   Nor.  10, 191B.) 

Masteb  and  Sebtant  «=s250%.  New,  vol.  16 
Key-No.  Seriei*— Woekmen'b  Compensation 
Act — Intbblocutobt  Award — Review. 
An  award  to  an  injnnd  tmployfi  by  tbe  In- 
dustriai  Acddoit  CommisBion,  which  included 
an  order  to  defendant  employer  to  pay  to  those 
entitled  the  reeaonable  value  of  medical  aervicea 
rendered  the  employ^,  such  claims  to  be  ajiprov- 
ed  by  the  Commission  before  payment,  cannot 
be  made  the  subject  of  review  on  apiwal  before 
such  approval  by  the  CoDunlasion,  nnce  in  that 
respect  the  award  is  nM  a  final  enforceable 
judgment. 

In  Bank.  Proceedings  under  the  Work- 
men's Compensation  Act  by  Frank  Lewis  to 
recover  for  personal  injuries,  oppoeei  by 
the  Garratt-Callahan  Company,  employer. 
An  award  of  damages  was  made,  and  the 
company  aiq>lle8  for  a  writ  ot  review.  Ap- 
pllratlon  denied. 

Cbas.  H.  Sooy  and  H.  W.  Olensor,  both  of 
San  Francisco,  for  petitioner. 

ANOELLOTTT,  C  J.  This  Is  an  applica- 
tion for  a  writ  of  review  directed  to  the  In- 
dustrial Accident  Commission  for  the  pur- 
pose of  reviewing  an  award  made  to  Frank 
Lewis,  on  account  of  injuries  alleged  to  have 
been  received  by  him  while  performing  a 
service  growing  out  of,  incidental  to,  and  in 
the  course  of  his  employment  by  petitioner. 

The  principal  ground  urged  for  the  issu- 
ance of  the  writ  Is  that  the  evidence  shows 
that  said  Lewis  did  not  receive  such  injuries 
while  in  the  course  of  employment,  but  that 
he  was  at  the  time  working  as  an  independ- 
ent contractor.  The  conri  Is  of  tbe  opinion 
that  the  petition  falls  to  sufficiently  show 
that  there  was  not  In  the  evidence  suflSclent 
support  for  the  finding  of  the  Commission 
that  the  accident  arose  out  of  and  happened 
in  tbe  course  of  the  employment  of  said 
Lewis  by  the  petitioner,  and  that  said  ac- 
cident imppened  while  the  injured  employe 
was  performing  a  service  growing  out  of, 
Incidental  to,  and  in  the  course  of  his  em- 
ployment, 

Gbmplaint  Is  farther  made  tliat  tbe  fol- 
lowing portion  of  the  jndgment  o£  the  Com- 
mission, viz.: 

"It  is  further  ordered  that  said  Garratt-Calla- 
ban  Company  pay  to  tbe  persons  entitled  to  re- 
ceive the  same,  the  reasonable  value  of  medical 
and  sui^cal  services  rendered  to  the  applicant 
herein  within  90  days  from  the  date  of  his  ac- 
cident to  cure  and  relieve  him  from  the  effects 
of  tbe  injury  complained  of  as  the  basis  of  this 
proceeding,  the  claims  therefor  to  be  approved 
by  this  Commismon  before  payment" 

— ^Is  void  for  uncertainty,  In  that  it  cannot 
be  ascertained  therefrom  wbat  la  tbe  reason- 
able value  of  the  medical  and  surgical  serv- 
ices mentioned  In  the  airard,  what  amounts 
are  intended  to  be  awarded,  or  the  persons 
to  whom  tbe  awards  are  made.   As  to  tbSa  \ 


contention  It  Is  snfflcioit  to  say  tbat  no  final 
award  la  made  by  the  Judgment  as  to  said 
matters,  and  that  the  appeal  to  this  court 
In  regard  thereto  Is  premature.  The  por^ 
tlon  of  the  judgment  referred  to  cannot  be 
enforced  as  It  now  stands,  and  before  any 
effective  Jodsment  can  be  rendered  as  to  the 
matters  therein  referred  to  It  Is  dear  that 
a  definite  avrard  must  be  made  designating 
amotmts  and  tbe  person  or  persons  to  whom 
payable.  If,  hereafter,  the  Indnstrial  Com' 
mlssttm  makes  any  allowance  In  regard  to 
tbese  matters  the  petltltmer  will  then  have 
an  opportunity  to  apidy  for  a  rehearing 
thereon,  and,  in  the  event  tbat  his  appltea- 
tlon  be  denied,  for  a  writ  of  review. 

The  appUcatlrai  for  a  writ  of  certloraTl 
Is  denied. 

Weconcnr:  SHA W,  J. ;  SLOSS,  J.;  MBL* 
TIN,  J.;  LAWLOB,  J. 


(171  Cal.  396) 
BAINS  T.  DIAMOND  MATCH  00. 
(Sac.  2236.) 

(Snpreme  Court  of  California.   Nov.  13,  1916.) 

1.  COBPORATIONS  4s»C6&— FoBBIOIf  COBFOBA- 

IION  s— Action— Ve  n  ue. 

Code  Civ,  Proc,  S  395,  as  amended  in  1911 
(St  1911,  p.  847),  provides  tbat  the  action 
must  be  tried  in  tbe  count;^  in  which  tbe  defend- 
ants or  some  of  them  reside  at  tbe  commence- 
ment of  the  action,  or  "if  it  be  an  action  for 
injury  U\  person  or  property,  or  for  death  from 
wrongful  act  or  negbgence,  in  the  county  where 
tbe  injury  occurs  or  the  injury  causing  death 
occurs,  or  in  the  county  in  which  the  defendants 
or  some  of  than  reside  at  the  commencement  of 
the  action."  If  none  of  the  defendants  reside 
in  the  state  or  if  residing  la  tbe  state,  and  tbe 
county  in  which  they  reside  is  unknown  to  the 
plaintiff,  the  same  may  be  tried  in  any  county 
which  theplaintiff  may  designate  in  his  ewi- 
plaint.  The  portion  quoted  constitnted  an 
amendment  passed  in  1911.  Held,  tbat  the 
amendment  has  no  effect  upon  the  portion  which 
follows,  BO  that  plaintiff^s  action  against  a 
foreign  corporation  may  be  brought  In  any  coun- 
ty which  he  m^  designate. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  U  2601,  2602;  Dee.  Dig.  «s>666J 

2.  VENtJB  €=>61,  52  — Change  of  Venue  — 
When  Gbanteo. 

In  spite  of  Code  Civ.  Proc.  S  S95,  prescrib- 
ing the  county  in  which  suits  for  jieraonal  In- 
juries may  be  brought,  the  place  of  trial  may 
still  be  changed  when  tbe  convenience  of  wit- 
nesses and  tbe  ends  ot  Justice  would  be  pro- 
moted bythe  cliange,  since  this  is  required  by 
section  SB^. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  SS  75-77 ;  Dec  Dig.  «=j61,  fi2.] 

Department  1.  Appeal  from  Superior 
Court,  Sacramento  County;  N.  D.  Amot, 
Judge. 

Action  by  W,  S.  Rains  againcit  the  Diamond 
Match  Company.    From  an  order  denying  its 
motion  to  change  tbe  place  of  trial,  defend- , 
ant  appeals.  Affirmed. 

A.  F.  Jones  and  Geoi^e  F.  Jtmes,  both  of 
Orovllle,  for  appellant  Down^  &  PnUoo, 
•ot  'Sacramento,  for  respcmd^t. 
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SLOSS,  J.  The  defendant  aii^aU  from  an 
order  denying  Its  jnotloa  to  change  the  place 
of  trial. 

[1]  The  action.  Is  one  to  recover  damages 
for  personal  injuries  claimed  to  have  be$n 
sustained  through  the  negligence  of  the  de- 
fendant The  alleged  cause  of  action  arose 
in  Butte  connty.  The  defendant  Is  a  foreign 
corporation  doing  business  in  this  state.  The 
action  was  commenced  in  the  county  of  Sac- 
ramento, and  the  defendant  demanded  that  it 
be  removed  for  trial  to  the  county  of  Butte. 

The  appellant  contends  that  it  liad  a  right 
to  the  trausfpr  under  section  305  of  the  Code 
of  Civil  Procedure,  as  amended  in  1911. 
Stats.  1911,  p.  847.  The  section  reads  as  fol- 
lows: 

"896.  In  all  other  cues,  the  action  must  be 
tried  in  the  county  in  which  the  defendants,  or 
some  of  them,  reside  at  the  commencement  of 
the  action,  or  U-he  an  action  for  tn/ury  to 
perMon,  or  property,  or  for  death  from  wrongful 
act,  or  negUffence,  in  the  county  vthere  the  in- 
jury oeew$,  or  the  injury^  cau^ng  death  ooour», 
or  m  the  county  in  which  the  defendantt,  or 
$ome  of  them,  reside  at  the  oommenoement  of 
the  action.  If  none  of  the  defendants*  reside  in 
the  state,  or,  if  residing  in  the  state,  and  the 
county  in  which  they  reside  is  ouknown  to  the 
plaintiff,  the  same  may  be  tried  in  any  county 
which  the  plaintiff  may  desi^ate  in  his  com- 

flaiut,  and  if  the  defendant  is  about  to  depart 
rem  the  state,  such  action  may  be  tried  in  any 
county  where  either  of  the  parties  reside,  or 
service  is  had,  subject,  however,  to  the  power  of 
the  court  to  change  the  place  of  trial,  as  pro- 
vided in  this  Code.  If  any  person  is  improperly 
joined  as  a  defendant,  or  has  been  made  a  de- 
feudant  solely  for  the  purpose  of  having  the 
action  tried  in  the  county  where  he  resides,  his 
residence  must  not  be  considered  in  determiniag 
which  is  the  proper  county  tar  the  trial  of  the 
•  action." 

The  amendment  of  1911  consisted  in  adding 
to  the  section  as  it  had  stood  theretofore  the 
provision  which  we  have,  In  our  Quotation, 
placed  in  italics.  We  have  already  held  that 
the  enactment  is  a  valid  exercise  of  legisla- 
tive power.  Gridley  v.  Fellows,  166  CaL  766, 
138  Pac.  355. 

Under  this  clause  the  proper  place  for  the 
trial  of  an  action  for  Injuries  to  person  is 
either  the  county  where  the  injury  occurred, 
or  that  in  which  the  defendant  resides.  Grid- 
ley  v.  Fellows,  supra.  The  appellant  argues 
that  since  a  foreign  corporation  (such  as  the 
defendhnt)  does  not  reside  In  any  county  of 
this  sUte  (Thomas  t.  Placervllle  G.  Q.  M.  Co., 
65  Cal.  600,  4  Pac.  641),  the  only  proper  place 
remaining  is  the  county  of  the  Injury.  But 
we  do  not  think  the  provision  added  to  section 
3^  by  the  amendment  of  1911  has  any  appli- 
cation to  actions  against  nonresidents  of  the 
state.  Before  the  amendment,  the  section 
expressly  authorized  the  trial  of  actions 
against  nonresidents  to  he  had  in  any  county 
which  the  plaintlfF  might  designate  in  his 
complaint.  This  provision,  which  governed 
actions  against  foreign  corporations  (Thomas 
V.  Placervllle,  etc.  Ca,  supra),  was  not  chang- 
ed by  the  amendment  of  1911.  It  is  stlU  a 
part  of  the  section.    The  section  covers  two 


classes  of  cases,  one  dealing  with  actions 
against  residents,  and  the  other  with  actions 
against  nonresidents.  The  provision  added 
in  1911  follows  the  first  clause,  irequlrlng  ac- 
tions to  be  tried  where  the  defendants  reside, 
and  Lb  a  Qualification  of  the  rule  declared  In 
tliat  clause.  In  the  special  cases  governed  by 
the  amendment,  ttie  resident  defendant  is  no 
longer  entitled,  as  of  right,  to  have  the  action 
tried  In  the  county  of  his  residence.  The 
county  where  the  Injury  occurred  Is  equally 
a  "proper"  place  of  trial.  But  the  provl^ons 
giving  the  right  to  have  cases  against  nonres- 
idents tried  in  any  county  follows  the  new 
matter  Introduced  In  1911,  and  remains  nn- 
Qualified  as  It  had  been  prior  to  the  amend- 
ment  The  diange  In  the  law  was  designed 
to  enlarge  the  rights  of  plaintiffs  by  ^vlng 
them  a  choice  of  two  counties,  where  thereto- 
fore the  defendant  had  ^oyed  the  right  of 
trial  in  the  county  of  his  residence.  It  was 
not  intended  to  limit  the  much  broader  rl^t 
which  plaintiffs  had  always  had  as  against 
nonresidents,  and  it  should  not  be  construed 
so  as  to  have  such  effect. 

[2]  Of  course,  nnder  any  construction  that 
may  be  given  to  section  395,  the  place  of  trial 
may  still  be  changed  when  the  "convenience 
of  witnesses  and  the  ends  of  Justice"  would 
be  promoted  by  the  change.  Code  Civ.  Proc 
S  397.  This  consideration  answers  the  sug- 
gestion of  appellant  that  the  dmlal  of  Us 
claim  Involves  hardship. 

The  order  Is  affirmed. 

We  conciir:  SHAW,  J. ;  LAWLOR,  J. 


(88  CsL  App.  BIT) 

Ex  parte  BBLLw  (O.  422j 

(District  Gonrt  of  Appeal,  Second  Diittlet»  CaB- 
fomia.    Oct  9,  1910.} 

Habeas  Gorpos  «=s»90~CtraT0DT  of  GBii.n. 

Where  a  father  was  divorced  from  his  wife 
on  grounds  imputing  unfitness  to  care  for  his 
child,  and  the  wife  retained  cuatody  of  tbe  In- 
fant until  her  death,  and  tbe  father  on  his  only 
vidt  to  the  child  in  several  years  did  not  caieaa 
her  or  exhibit  parental  affection,  and  the  child 
lived  for  several  years  In  the  home  of  an  aunt 
tbe  evidence  did  sot  warrant  the  granting  of 
the  father's  application  for  a  writ  ot  habeaa 
corpus  and  for  custody  of  the  child. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  S  84;  Dee.  Dig.  «»9».] 

Application  by  Jesse  Bf.  BeU  tor  writ  oC 
habeas  corpus  and  for  custody  of  hla  daugh- 
ter, Eileen  B^L  Writ  denied. 

See,  also,  146  Pac  874. 

John  L.  Fleming  and  W.  8.  Knott,  both  of 
Los  Angeles,  for  i>etltioner.  Schweltier  ft 
Button,  of  Los  Angeles,  for  respondents. 

JAMES,  J.  Habeas  corpus  brought  by 
Jesse  M.  Bell  for  the  purpose  of  obtaining 
the  custody  of  Eileen  BeU,  a  female  child  of 
the  age  of  eight  years  and  the  daughter  of 

petitioner  and  his  deceased  wife.  Petitlonei- 
and  the  mother  of  the  child  were  separated 
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when  the  little  £lrl  was  about  the  age  ot  six 
months;  the  wife  complaining  of  the  conduct 
ot  the  husbaud.  The  child  and  her  mother 
thereafter  for  a  time  lived  with  the  parents 
of  Mrs.  Bell,  and  in  1909  the  wife  brought  an 
action  against  the  petitioner  to  secure  a 
decree  of  divorce,  alleging  as  ground  there- 
for the  cruel  conduct  of  the  husband.  No 
answer  was  died  In  this  action,  and  a  decree 
followed  grantlhg  the  divorce  and  giving 
the  custody  of  the  minor  child  to  the  mother. 
Petitioner  here,  subsequent  to  the  entry  ot 
decree  of  divorce,  and  up  to  the  date  of  the 
death  of  the  mother  of  the  child,  paid  the 
Bum  of  $10  per  month  for  the  support  of  hia 
offspring.  The  mother  died  in  the  year 
I9ia ;  the  little  girl  then  being  of  the  age  of 
dx  years.  The  latter,  after  the  death  of  the 
mother,  was  taken  into  the  charge  of  Mrs. 
Hugh  I.  Eranse,  a  sister  of  Mrs.  Bell,  and 
has  since  lived  with  Mrs.  Erause  and  her 
husband,  and  has  been  treated  as  the  natu- 
ral child  of  the  coupla  Mr.  and  Mrs.  Kranse 
have  bad  no  children  of  their  own.  It  seems 
by  the  testimony  taken  before  the  commis- 
sioner that  no  dispute  Is  made  as  to  the  fact 
that  the  little  girl  has  become  much  attached 
to  Mr.  and  Mrs.  Krause,  and  that  these  two 
people  desire  to  have  her  In  their  household 
and  to  treat  her  as  their  own  daughter. 
Heretofore  they  took  proceedings  for  her 
adoption,  but  were  not  successful  In  securing 
a  valid  order  to  that  effect,  because  of  the 
lack  of  consent  of  the  father  of  the  child. 
Meanwhile  petitioner  has  married  again,  and 
ever  since  th<t  death  of  his  first  wife  has  en- 
deavored to  secure  posseasion  ot-  bis  daush- 
ter. 

Briefly,  the  situation  as  it  is  presented  on 
behalf  of  the  petitioner  and  the  respondents 
Is:  Petitioner  admits  the  child  is  being  well 
cared  for  and  is  attached  to  her  aunt  and 
the  latter's  husband,  and  la  altogether  well 
situated.  On  his  part  he  insists  that,  being 
the  natural  father  of  the  child,  he  Is  entitled 
to  taer  custody,  so  long  as  be  is  a  fit  and  proper 
person  and  able  to  provide  for  her  present 
and  future  welfare.  It  is  well  settled  Qiat 
the  parent  has  no  rif^t  of  property  in  his  or 
ber  child,  but  that,  under  ordinary  condi- 
tions, where  snch  person  Is  found  to  be  a  fit 
and  proper  person,  the  custody  of  the  minor 
will  be  reposed  in  his  or  her  control,  rather 
tban  tbat  of  one  not  occupying  the  parental 
position.  But  there  may  be  peculiar  drcnm- 
stances  presented  whlcji  will  authorize  a 
court  to  go  beyond  the  lines  of  the  ordinary 
rale  and  condder  as  to  which  custody  may 
best  subserve  the  Interests  of  the  dUld  Its^ 
present  and  future.  Sudi  a  case  is  wen  il- 
lustrated by  the  facts  disclosed  in  evidence 
here.  The  little  girl  in  this  case  has  reached 
tbe  age  of  eli^t  years,  and  has  never  known 
tbe  custody  of  the  petitioner.  She  was  but  a 
■mall  infant  when  taer  motiier  left  ber  fa- 
ther, and  she  passed  golte  natnraUy.  kObs 
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the  deatii  of  her  mother,  into  the  handa  of 
her  aunt,  with  whom  she  was  well  acquaint- 
ed and  naturally  attached  to.  Since  the  di- 
vorce tbe  father  has  only  'Visited  the  child 
upon  one  occasion,  and  then  did  not  seek  to 
caress  his  daughter  in  any  way.  In  his  tes- 
timony be  admits  this  to  be  the  fact,  but  ex- 
plains his  conduct  by  saying  that  he  was  ad- 
vised by  his  attorney  not  to  attempt  to 
caress  the  little  girl  or  Interfere  with  her 
In  any  way,  as  it  might  cause  trouble  with 
the  mother  or  her  parents,  with  whom  she 
was  then  staying.  Even  though  full  credit 
were  given  to  this  excuse,  and  it  should  ap- 
pear that  it  was  not  because  of  a  want  of  af- 
fection that  the  father  failed  to  treat  the 
child  on  the  occasion  ot  that  visit  with  ordi- 
nary parental  consideration,  the  fact  re- 
mains that  the  child  has  been  and  is  prac- 
tically a  stranger  to  its  father.  Tbe  aunt 
has  taken  tbe  mother's  place,  and  her  hus- 
band that  of  a  father.  Under  these  circum- 
stances, and  leaving  out  of  view  altogether 
the  reflection  of  improper  conduct  which  the 
divorce  record  has  registered  against  the  fa- 
ther, it  would  be  an  act  ot  legal  cruelty  to 
require  the  child  to  leave  the  home  of  re- 
spondents and  toke  up  ber  abode  with  peti- 
tioner and  his  new  wife;  the  latter  being  a 
total  stranger  to  the  little  girt  The  late 
Chief  Justice  Beatty  made  comment  In  the 
matter  of  Delia  Oracle'  Gates,  on  Habeas 
Corpus.  05  Gal.  461.  80  Pac.  696,  which,  be- 
cause of  the  similarity  of  the  facts  in  that 
case  with  those  here  considered,  is  most  per- 
tinent He  said: 

''In  view  of  tbe  special  circumstances  of  the 
case,  I  do  not  feel  called  upon  to  make  any  co- 
ercive order  by  which  tbe  mere  legal  rigot  of 
tbe  petitioner  may  be  enforced  agaioBt  tbe 
child  B  manifest  Inclination  and  reasonable 
choice  to  remain  where  she  is.  The  petitioner 
Tolantarily  rdinquished  the  care  of  her  child 
when  she  was  scarcely  a  year  old,  and  ever  dnee 
she  was  two  yean  of  age  baa  left  her  in  the  ex- 
cluaive  charge  and  control  of  Mr.  and  Mrs. 
Eldridge:  the  latter  being  a  sister  of  tbe  child's 
father.  The  natural  and  inevitable  consequence 
has  been  tliat  this  little  girl,  knowing  no  other 
parents  or'  protectors,  and  never  seeing  her 
mother  but  twice  in  nearly  nine  years,  has  be- 
come dteply  attached  to  her  aunt  and  ancle, 
as  they  have  to  her,  and  has  come  to  look  upon 
her  mother  as  a  stranger.  •  *  *  Her  mate- 
rial interests  •  •  *  will  be  promoted  by 
leaving  her  where  she  Is,  and  where  she  chooses 
to  remain." 

So  here  there  can  be  no  doubt  at  all.  Judg- 
ing from  tile  whole  circumstances  of  this 
cas^  that  the  best  interests  of  this  minor 
wHl  be  subserved  by  not  subjecting  her  to 
the  shock  of  an  order  which  will  wrest  her 
custody  from  tiie  persons  whom  she  has 
come  to  regard  as  parents,  and  place  taer  in 
the  bands  of  those  who  practically,  are 
strangers  to  her. 

The  prayer  of  the  petiUon  Is  denied,  and 
Qie  writ  discharged. 

We  concor:  COMBBY,  P.  J.;  SHAW,  3. 
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(2S  CbI.  App  6S7) 
BAILEY  T.  BAEER.  Sheriff.    (Civ.  1791.) 

(District  Court  of  Appeal,   Second  District, 
California.   Oct.  6, 1815.) 

1.  Replevin  «s»49— Ci-aih  and  Deuvbbt— 
Failure  of  Defendant  to  Jubtifx  Sure- 
ties—Shebxft's  DUTT  TO  DBLIVBB^TAT- 
ute. 

Under  Code  Civ.  Proc.  t  SIS,  providing  that 
in  claim  and  delivery  the  defendant's  sureties, 
upon  notice  to  the  plaintiff,  must  justify  before 
a  judge  or  county  clerk  as  upon  bail  on  arrest, 
and  that,  upon  such  justification,  the  sheriff 
must  deliver  the  property  to  the  defendant,  the 
Bheriff  being  responsible  for  the  sureties  until 
tbey  justify,  or  until  the  justification  is  com- 
pleted or  waived,  and  may  retain  the  property 
until  that  time,  but  that  if  tbey,  or  others  in 
tbeir  place,  fail  to  justify,  he  must  deliver  tbe 
property  to  the  plaintiff,  where,  in  an  action  in 
claim  and  delivery,  the  defendant  seeking  re- 
delivery did  not  justify  tiie  auretiefl  on  his  under- 
taking, no  notice  being  given  to  the  plaintiff  of 
justification,  tbe  sheriff  was  under  auty  to  de- 
liver to  the  plaintiff  the  property  seiztd,  as  the 
statutory  right  of  the  sheriff  to  withhold  tbe 
property  from  the  defmdant  ontil  justification 
of  tne  latter'a  sureties  is  not  a  right  created  sole- 
ly for  the  benefit  of  the  sheriff,  failure  of  the 
defendant  to  proceed  with  bis  sureties'  justifica- 
tion being  an  abandonment  of  bis  attempt  to 
require  the  return  of  the  property  to  tiimself. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  SS  180-185;   Dec.  Dig.  «=>49.] 

2.  Mandamus  «=973— Pbopbiett  of  Reuedt— 
Suebiff's  Dutt. 

Code  (3iv.  Proc.  i  615,  provides  that  if,  in 
claim  and  delivery,  the  sureties  of  a  defendant 
seeking  redelivery  fail  to  justifjr.  the  sheriff  must 
deliver  the  property  to  tbe  plamtiff.  Held,  that 
such  duty  of  the  sheriff  will  b«  coerced  by  man- 
damus. 

[Ed.  Note.— For  other  eases,  see  Handamas, 
Cent  Dig.  {|  115, 130,  144r-l^;  Dec.  Die.  ^ 
73.1 

Appeal  from  Superior  Court,  Eem  Coun- 
ty; MUtoo  T.  Farmer.  Judge. 

Petition  for  writ  of  mandate  by  Matthew 
Bailey  against  T.  A.  Baker,  Sheriff  of  the 
County  of  Kern.  From  a  Judgment  denying 
the  petition,  plaintiff  appeala  Reversed. 

E.  L.  Foster,  of  Bakersfleld,  for  appellant 
J.  W.  Wiley,  of  Bakersfleld,  for  respondent 

CONRET,  P.  3.  This  is  an  appeal  by  tbe 
plaintiff  from  a  judgment  denying  his  peti- 
tion for  a  writ  of  mandate.  That  Judgment 
followed  an  order  sustaining  a  demurrer  to 
the  petition  and  failure  of  the  plaintiff  to 
amend. 

Tbe  petition  shows  that  a  certain  action 
entitled  Matthew  Bailey  v.  Security  Trust 
Company  et  al.,  in  tbe  superior  court  of 
tbe  county  of  Kem,  was  an  action  In  claim 
and  delivery,  wherein  tbe  plaintiff  made  the 
affidavit  and  gave  the  undertaking  required 
to  obtain  the  provisional  remedy  allowed  by 
the  Code  of  Civil  Procedure,  sections  509  et 
seq.  Pursuant  to  notice  duly  Indorsed  upon 
the  affidavit  tbe  defendant  herein,  sheriff  of 
the  county  of  Kern,  toolt  possession  of  tbe 
personal  property,  for  recovery  of  which  tbe 
action  was  being  prosecuted.   The  petition 


herein  says  that  tbe  defendant  as  sheriff 
"received  some  sort  of  undertaking  from 
the  defendant  Security  Trust  Company  for 
the  purpose  of  the  redelivery  of  the  personal 
property  herein  described  on  or  about  Jnly 
23,  1913";  that  no  notice  was  given  to  th« 
plaintiff  or  bis  attorney  of  a  time  and  plact 
when  the  sureties  on  defendant's  said  under 
taking  would  justify,  and  those  sureties  bave 
not  Justi0ed  in  any  manner  or  at  all. 

On  July  31,  1913,  the  plaintlfl  made  writ- 
ten demand  upon  the  sheriff  to  deliver  to 
him  the  property  taken  by  him  as  afore- 
said, and  the  defendant  sheriff  refused  to 
comply  with  that  demand.  It  further  ap- 
pears that  the  property  has  not  been  claimed 
by  any  other  person  than  those  mentioned 
herein  under  section  519  of  tbe  Code  of  Civil 
Procedure,  or  at  alL 

[11  Tbe  right  of  a  defendant  In  a  claim 
and  delivery  action  to  require  the  return 
to  blm  of  property  taken  from  him  by  the 
sheriff  U  conditioned  upon  bis  giving  to  the 
sheriff  an  undertaking  as  provided  by  section 
514,  Code  of  Civil  Procedure.  Section  515, 
Code  of  Civil  Procedure,  reads  as  follows: 

"The  defendant's  sureties,  upon  notice  to  the 
plaintiff  of  not  less  than  two  or  more  than 
five  days,  must  justify  before  a  judge  or  coun- 
ty clerk,  in  the  same  manner  as  upon  bail  on 
arrest ;  and  upon  such  justification  the  sheriff 
must  deliver  the  pro^ierty  to  the  defendant. 
The  sheriff  is  responsible  for  tbe  defendant's 
sureties  until  they  justify,  or  until  the  justifica- 
tion is  completed  or  waived,  and  may  retain 
the  property  until  that  time.  If  they,  or  others 
in  their  place,  fail  to  justify  at  tlie  time  and 
place  appointed,  he  must  deliver  the  property  to 
the  plalbtiff." 

The  defendant  contends  that  the  light  of 
of  tbe  sheriff  to  wlthtaold  snch  property  from 
the  defendant  until  tbe  defendant's  sureties 
have  Justlfled  Is  a  right  created  solely  for 
the  benefit  of  the  sheriff;  that  tbe  plaintiff 
in  the  action  is  not  Interested  In  tbe  Justifi- 
cation of  the  sureties ;  that  since  tbe  BherUt 
is  held  resi)onsible  for  the  defendant's  sure- 
ties until  they  Justify,  tbe  plaintlfl  baa 
ample  protection  at  law  in  this  responsibility 
of  the  sheriff.  We  are  unable  to  agree  wltb 
this  contention.  It  will  be  noted  that  the 
obligation  of  tbe  defendant  to  cause  his 
sureties  to  Justify  before  a  Judge  or  county 
clerk  Is  a  positive  and  unconditional  duty, 
which  must  be  performed  after  giving  notice 
to  tbe  plaintiff.  This  requirement  of  notice 
to  the  plaintiff  Is  a  recognition  that  the 
plaintiff,  as  well  as  the  sheriff,  Is  a  per^ 
son  interested  in  tbe  sufficiency  of  the  under- 
taking. Failure  of  the  defendant  to  proceed 
with  the  Justification  of  his  sureties  after 
giving  the  undertaking  provided  for  by  sec- 
tion 614,  is  an  abandonment  of  tils  attempt 
to  require  the  return  of  tbe  property  to 
himself.  Such  abandonment  gives  to  the 
plaintiff  the  right  to  have  tbe  property  de- 
livered to  blm  by  the  sheriff  tbe  same  as  If 
no  such  undertaking  bad  been  given  at  all. 
This  conclusion  Is  fairly  derivable  from  the 
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language  used  In  the  Code,  and  Is  In  har- 
mony with  the  manifest  intention  thereof. 

[2]  The  remedy  sought  herein  Is  one  which, 
if  granted,  will  compel  the  performance  of 
an  act  which  the.  law  specially  enjoins  upon 
the  defendant  as  a  duty  resulting  from  his 
office.  It  Is  not  a  sufficient  objection  to  say 
that  the  plaintiff  would  hare  the  right  to 
maintain  an  action  for  damages  against  the 
sheriff  if,  after  Judgment  In  bis  favor  in  the 
first  case,  the  possession  of  the  property 
could  not  be  delivered  by  the  sheriff.  To 
deny  the  writ  on  that  ground  would  deprive 
the  plaintiff  in  such  action  of  a  substantial 
right,  and  take  from  him  a  direct  and  imme- 
diate remedy  to  which  he  ts  clearly  entitled. 
People  ex  ret  Carpentier  r.  Loncka,  28  GaL 
08. 

The  Judgment  Is  nvened. 

We  concur:  JAMES,  J.;  SHAW,  J. 


m  Csl.  App.  E30> 

GBAND  et  at  T.  KASYINEB  et  at 
(CiT.  1376.) 

(District  Court  ttf  Appeal,  Second  District, 
California.  Oct.  6.  lOlS.) 

1.  Maoteb  and  Sbbvaitt  «s3301— •*Scbtant*' 
— Injubt  to  Thibd  PiBson— Ijabjutt  or 

Bmploteb. 

Where  thp  owners  of  a  wagon  allowed  an* 
other  to  use  it  in  the  morning  as  compensation 
for  bis  services  In  driving  the  horse  and  wagon 
home  in  the  afternoon,  such  person,  while  driv- 
ing the  wagon  home  in  the  afternoon,  is  the 
servant  of  the  owners,  and  they  are  liable  ttae 
his  negligence. 

{EA.  Note.— For  other  caaes,  tee  Vaster  and 
Servant,  Cent  D^  H  1210-1216;  Dae.  Dig. 
^301.] 

2.  MUNICIPAI,  COBPOBATIONB  ^saTOG— STBXBTS 

— Accidents— Evidence. 

In  an  action  for  damages  for  a  collision,  evi- 
dence as  to  the  speed  with  which  idalntiff*s 
motor  vehicle  was  being  propelled  at  a  point 
five  blocks  away  from  the  place  of  the  accident, 
was  inadmissible,  not  IndlcatiBg  the  speed  at  the 
point  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Hunteipal 
Corporations,  Cent  Dig.  |  IfilS;  Dee.  Dig. 
706.1 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  J.  O.  Voncur,  Judge. 

Action  hy  Helen  Grand  and  her  husband 
asBlnat  Adolph  Easviuer  and  Leon  Easvlner, 
doii^  business  aa  Kasvlner  Bros.,  and  an- 
other. From  a  Judgment  for  plaintiffs  and 
an  order  denying  new.teial,  defendants  ap- 
peal. Affirmed. 

Sidney  J.  Parsons,  of  Los  Angeles,  for  ap- 
pellants. Walter  Lb  Bowers,  of  Los  Angeles, 
for  respondentHL 

CONEEY,  P.  J.  In  this  action  Judgment 
was  obtained  against  the  defendants  in  a 
sum  allowed  as  damages  for  personal  injuries 
suffered  by  the  plaintiff  Helen  Grand  in  a 
collision  t>etween  a  motorcycle  on  which  the 
plaintiff  Helen  Grand  was  riding  and  a 
horse  and  wagon  driven  by  the  defendant  I 


Pete  Easvlner.  At  the  time  of  the  accident 
the  motorcycle  was  being  driven  by  <nie  V.  B. 
Oortch  with  wbom  Mrs.  urand  was  riding. 
The  defendants  Adolph  Easvlner  and  Leon 
Kasvlner  appeal  from  the  Judgment,  and 
from  an  order  denying  their  motion  for  a 
new  trial. 

[1]  Upon  sufficient  evidence  the  court 
found  that  appellants  were  the  owners  of  the 
horse  and  wagon,  and  that  the  accident  and 
Injuries  were  caused  by  the  negligence  of  the 
driver,  Pete  Easvlner,  and  these  findings  are 
not  now  In  dispute.  The  principal  attack 
upon  the  findings  is  directed  to  the  finding 
that  appellants  had  possessitm  of  thdr  horse 
and  wagon  at  the  time  of  the  accident,  and 
that  the  defendant  Pete  Easvlner  was  at 
that  time  working  tot  them  and  under  their 
control.  The  evidence  shows  that  appellants 
were  engaged  In  a  Jobbing  business  connected 
with  a  produce  market,  and  that  they  used 
the  wagon  in  that  business  dally,  beginning 
at  9  o'clock  In  the  nunnlng.  Their  father, 
the  defendant  Pete  Easvlner,  had  no  Inter- 
est in  that  bu^es%  hat  he  was  by  the  ap- 
pellants permitted  to  use  the  wagon  during 
certain  hours  of  the  day  In  the  business  of 
selling  and  delivering  produce  on  Us  own  ac- 
count After  aroellants  finished  using  the 
horse  jnnd  wagon  for  the  day  la  their  busi- 
ness, late  in  the  afternoon  the  defendant 
Fete  Easvlner  would  go  to  the  place  of  busi- 
ness of  the  ai^lants  and  take  the  horse 
and  wagon  to  the  stable  at  the  home  of  ap- 
pellants. Adolph  Kasviner  himself  testified, 
concerning  Pete  Easvlner,  as  follows: 

"He  does  not  use  it  for  bis  own  purposes  at 
all  after  9  o'clock  in  the  morning,  bat  only  has 
it  again  in  the  afternoon  to  take  home  for  us. 
On  the  day  of  the  accident  he  was  taking  it 
home  as  usual  and  was  not  making  any  deliveiy 
nor  using  It  for  anything.'! 

We  may  assume  that,  as  contended  by 
counsel  for  appellants,  tbey  are  not  liable  In 
this  action  for  n^llgeuce  of  the  defendant 
Pete  Kasviner  causing  the  accident  and  in- 
juries, unless  the  relation  of.  master  and  serv- 
ant existed  between  appellants  and  their 
codef«idant,  and  then  not  unless  the  servant 
or  agent  was  acting  within  the  scope  of  his 
authority ;  that  is,  acting  for  the  master, 
and  not  for  himself  alone.  The  authorities 
relied  upon  by  appellants  uphold  this  doc- 
trine. Stephenson  v.  Southern  Pacific  Co., 
93  Cal.  6fS8,  29  Pac.  234,  15  L.  R.  A  475,  27 
Am.  St  Rep.  223;  Baker  v.  Klnsey,  38  Cal. 
631,  99  Am.  Dec.  438.  It  is  our  opinion,  how- 
ever, that  upon  the  facts  of  this  case  the  neg- 
ligence of  the  driver,  which  caused  the  In- 
juries complained  of,  occurred  In  the  course 
of  employment  of  the  driver  while  engaged 
in  the  business  of  the  appellants,  which  busi- 
ness at  that  time  consisted  In  returning  their 
horse  and  wagon  from  their  place  of  business 
to  their  stable.  The  fact  that  they  compen- 
sated him  for  this  service  by  allowing  him 
to  use  their  property  at  other  times,  instead 
of  paying  him  money  for  the  service,  does 


C»For  etta«r  osms  sm  same  tuple  sad  XBT-NUIiBBB  la  all  K«ji-NamMr«a  Dlgwts  sad  InOaxM 

Digitized  by  Google 


24« 


1S3  PAGIFIO  BBPOBTEB 


(CaL 


not  choDge  fbe  diaracter  ot  the  employment 
or  affect  tbelr  responsibility  tax  bis  acts. 

[t]  Appellants  pleaded  contributory  negli- 
gence as  a  defense  to  this  action.  In  con- 
nection witb  this  defense  tbey  claim  that  the 
court  erred  in  refusing  to  permit  the  wit- 
neira  F.  H.  Ifoore  to  testify  as  to  the  npid- 
ity  with  which  the  motorcycle  was  beins 
driven  along  San  Pedro  street,  where  he  ob- 
served it  The  collision  occurred  at  the  cor* 
ner  of  San  Pedro  and  Twenty-lliird  streets. 
Moore  testified  that  he  had  8toH>ed  at  the 
comer  of  Twenty-Elightb  and  San  Pedro 
streets.  Are  blocks  distant  from  the  place 
ct  the  accident,  and  there  observed  .tiie  motor- 
cycle pass.  When  he  got  to  TwMity-ThIrd 
street  he  found  that  there  had  been  a  col- 
lision between  the  motorcycle  and  the  horse 
and  vpagoD.  He  did  not  observe  the  motoiv 
cycle  except  dnxing  the  first  block  ot  Its  pas- 
sage from  Twenty-Eighth  street  toward  Twen- 
tr-IAlrd.  To  the  queatton:  **How  rapidly 
was  that  motwcycle  going?"  Objection  was 
made,  and  the  objection  was  sustained  by  the 
court  upcm  the  ground  that  It  was  "too  re- 
mote altogether."  We  think  that  the  mling 
was  correct  It  was  at  least  a  reasonaMe 
exercise  of  discretion  to  exdnde  testimony 
rdatlng  to  the  speed  of  the  motorcycle  at  a 
place  four  or  five  blocks  distant  from  the 
place  of  the  accident  The  distance  and  the 
fact  that  there  were  several  Intervening 
crossings  would  prevent  such  evidence  from 
having  close  relatlm  to  ttie  subject  of  speed 
at  which  the  machine  was  moving  at  Twen- 
ty-niird  street  Moreover,  even  if  the  evi- 
dence might  properly  have  been  admitted,  we 
cannot  say  that  any  prejudicial  error  oc- 
curred, or  that  a  new  trial  should  have  been 
granted  upon  this  ground  alone. 

The  Judgment  and  order  are  affirmed. 

We  concur:  JAMES.  J.;  SHAW,  J. 


<28  Cnl.  App.  540) 

MARSHALL  v.  WENTZ.    (Civ.  1888.) 

(District  Court  of  Appeal,  Third  EHstrict  Call- 
fomia.    Oct  8,  1915.    Rehearing  Denied 
by  Supreme  Court  Dee.  7,  1915.)^ 

1.  OAsnisHifBirr  <B=s>190  —  Aonoir  AoAiim 

Oabnisiiee—Supplbmentabt  Pbocbkdihos. 
A  judgment  creditor  may  maintain  an  ac- 
tion under  Code  Civ.  Proc  SS  544,  against 
ft  garnlBhee  to  recover  a  sum  alleged  to  be  doe 
and  owing  to  the  defendant  in  the  garatsliment 
suit  at  the  time  of  the  service  of  the  writ,  with- 
out first  availing  himself  of  proceedings  sup- 
plementary to  execution  under  sections  714-720. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  S  370;  Dee.  Dig.  «=»190.] 

2.  QABHisniffiHT  «=9l90  —  SuFncntitOT  or 
Complaint  —  Corpokation's  Assbsshent 

Against  Gabnishes  Stockholdbb. 

A  complaint  by  a  garnishment  creditor  of 
a  corporation  against  a  paid-up  stockholder  as 
garnishee,  alleging  that  his  assessment  had  be- 
come delinquent  on  a  certain  day  named,  and 
that  notice  was  given  by  the  corporation  for 
the  sale  of  such  stock  on  a  certain  day,  both 
within  the  time  prescribed  by  the  Code,  and 
that  the  corporation  before  such  sale  decided  to 


waive  the  sane  and  proceed  by  'action,  suffi- 
(dently  showed  the  legality  of  the  assessments 
as  against  a  general  demurrer,  since,  if  defend- 
ant desired  a  more  definite  statement  of  what 
the  notices  contained,  and  how  they  were  serv- 
ed, he  abooid  have  demurred  for  uncertainty. 

XEd.  Note.— For  other  cases,  see  Gamiahment 
Cent.  Dig.  S  370;  Dec.  Dig.  «=9l90.] 

3.  COBPOBATIONS    ^»255    —    LlASrUTT  OP 
STOCKHOLDEB  —  BNroBCEHXKT  —  Gabnibh- 

USNT— Statute. 

The  liability  of  a  paid-up  corporation  stod^ 
holder  on  an  assessment  on  the  stock  was  one 
arising  from  contract,  within  Code  CIt.  Proc 
I  637,  since,  when  he  became  a  stockholder,  the 
directors*  agency  for  Um,  all  the  provisions 
of  the  OMl  Code  declaring  how  the  directors 
should  make  and  collect  assessments,  and  sec- 
tion 349,  giving  the  directors  the  right  to  pro* 
ceed  against  htm  personally  to  collect  any  as- 
sessment, raised  an  implied  contract  on  Us 
part  to  pay  money  legally  assessed  by  tht  dirco- 
tors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  }|  1031-1035;  Dec  Dig.  «s>205.] 

4.  COWniAOTS    «=»ie7  —  CONSTBtJCTIOH  —  BIX- 

ISTINO  Law  as  Past  or  Contbaot. 

AU  applicable  laws  in  existence  when  a  otoi- 
tract  is  made  necessarily  enter  into  it  ud 
form  a  part  of  it  as  fully  as  If  that  were  ex- 
pressly referred  to  and  inoMporated  in  iti 
terms. 

[Ed.  Note.— For  other  cases,  see  Contracts, 

Cent  Dig.  {  760;  Dec.  Di^  4=»ie7.1 

6.  CoBPOBATiOKS  «=>2S5  —  "Dbbt"  —  Btock- 

HOLDEB'S  LIABIUTT— GABNlSUUEIiT. 

The  liability  of  a  paid-op  stockholder  to  the 
corporation  on  an  assessment  against  his  stock 
was  a  debt  subject  to  garnishee  process  by  the 
creditor  of  the  corporation,  not  different  from 
the  liability  of  a  stockholder  usessed  upon  bis 
unpaid  subscription  for  stock,  since  either  would 
be  a  "debt,"  although  the  former  was  founded 
upon  an  implied  contract  and  the  latter  upon 
an  express  contract  to  pay. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  1031-1030;    Dec  Dig; 

For  other  definitions,  see  Words  and  Phrases, 

E^rst  and  Second  Series,  Debt] 

6.  OOBPOBATIONB  «=>00.  93.  175— LlABILITT  OF 
SrOCKHOLnEfr— BLBOnON. 

The  usual  mstbod  of  collecting  a  stock- 
holder's liability  npon  his  unpaid  subscription 
for  stock  and  the  liability  of  a  paid-up  stock- 
holder on  an  assessment  upon  bu  stock  is  by 
assessment  and  sale  of  the  stock,  with  a  right 
to  waive  the  sale  and  proceed  by  personal  ac- 
tion against  the  stockholder. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S!  24B,  366^  383-419,  654-666 ;  Dec 
Dig.  «=d90,  93.  175.] 

7.  GaBMISHHBUT  4=9l90— COUPUUTT— AlXfr 
CATIONS. 

A  complaint  In  an  action  by  a  Judgment 
creditor  against  a  garnishee  to  recover  the 
amount  of  the  Judgment  debt  not  paid  by  the 
principal  debtor  must  allege  the  securing  of  a 
judgment  a^Unst  the  principal  debtor,  and  the 
Issuance  of  an  execution  and  Its  return  unsatis- 
fied, and  matters  transpiring  since  the  gar- 
niahee's  liability  became  fixed  legally  sufficient 
to  relieve  blm  from  liability  place  on  htm  the 
burden  of  alleging  and  proving  such  matteTSi 

[Ed.  Note.— For  other  cases,  see  GamlabmenI; 
Cent  Dig.  1  370;  Dec.  Dig.  «sal90.] 

a  Appkai.  aho  Bbbob  4s»ll'ro  —  HABlOaBS 
EBBOR  —  PLEAOINQ  —  COHSTinmOHAX,  AXD 

Statutobt  Pbovisions. 

Code  Civ.  Proc  |  644,  provides  that  per- 
sons indebted  to  a  defendant  at  the  time  of 
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■ervice  upon  them  of  &  copy  of  the  writ  and 
notice  shall  be  liable  to  plaintiff  for  the  amount 
of  any  debts  until  the  attachment  is  dischareed 
or  any  judicment  recovered  br  Mm  is  satlBfied. 
Code  CiT.  Proc.  |  475,  proTtdes  that  no  Judg- 
ment shall  be  reversed  or  afTected  for  any  error 
or  defect  nnless  it  appears  from  the  record  that 
aach  defect  vas  prejudicial  and  haa  Iwoaeht 
about  a  different  result.  Const  art  8,  i  4¥i^ 
declares  thn.t  no  judgment  shall  be  set  aside  for 
error  in  pleading  unless,  after  ezaminKtion  of 
the  entire  cause,  the  court  is  of  the  oi^on  that 
it  resulted  in  a  miacarriajre  of  justice,  field, 
tiiat  error,  if  any.  in  thd  failure  of  the  complaint 
in  an  action  against  a  garnishee  to  directly 
aver  that  the  judgment  against  the  principal 
debtor  was  unpaid  at  the  ttnw  of  bringlns  the 
action,  was  not  prejudidaL 

[Ed.  NotCiT^For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  S«  403274066,  4076.  4098, 
4101,  4454,  4540-4545;  Dec^  Dig.  «=3>1170.] 

'Appeal  from  Soperior  Gotirt.  Sacramento 
Oonnty ;  Peter  J.  Shields,  Judge. 

Action  by  U.  &  Afarsliall  agalnat  J.  H. 
Wents.  Judgment  tor  plalntlfT,  and  dtf^- 
ant  appeals.  Affirmed. 

William  T.  Cowan,  of  Sacramento,  for  ap- 
pellant. H.  S.  Do-by,  of  San  Frandsco  (B.  U 
Sbinn.  of  Sacramento,  of  connacl),  tot  re- 
qtondent 


EU^ISON,  Jn4^  pro  tem.  Plaintiff,  a 
creditor  of  a  corporation  named  "California 
Gorporatton,"  brought  an  action  amlnat  it 
to  obtain  judgment  for  a  Bum  of  money  al- 
leged to  be  due  to  him  from  said  corporatloiL 
In  Bald  action  a  writ  of  attachment  was  la- 
med asd  duly  aerred  up<m  the  defendant 
hei^n  hy  deliveilzv  to  blm  a  copy  of  said 
writ  aiid  a  notice  that  all  debts  due  and  ow- 
ing by  bim  to  said  corporation  were  attadied 
under  said  writ.  Subsequently,  on  the  16th 
day  of  Juse^  1014,  plaintiff  obtained  a  Judg- 
ment against  said  corporation  for  the  sum 
ot  $8,921,  upon  which  an  execution  was  is- 
sued and  on  July  5,  1914,  returned  unsatis- 
fied, except  as  to  the  sum  of  $1,234.83. 
OSu^reafter  tlds  action  was  tnought  to  re- 
cover ot  Uie  d^endant,  Wents,  the  sum  of 
$400,  alleged  to  hare  been  due,  owing,  and 
unpaid  by  him  to  said  corporation  whra  said 
writ  4^  attadunent  was  serred. 

As  to  the  origin  and  nature  of  the  indebt- 
edness allied  to  haTe  beoi  due  to  said  coi^ 
poraUon  from  the  defttidant,  Wrats,  the  com- 
lOaint  her^  alleges:  Hut  tbe  defendant 
was  the  owner  of  ^000  i^res  of  the  cwital 
stock  of  said  onrporatt<m;  that  on  Septemtm 
8,  1912,  the  board  of  directors  toried  an  as> 
sessment  of  10  cents  per  sbai^  upon  aU  the 
snbscilbed  capital  stock,  payable  immediate- 
ly ;  that  said  assessment  became  delinquent 
against  the  defendant's  atodc  on  October  12, 
1912;  and  that  on  October  20,  1912,  notice 
was  given  hy  said  corpoi:atl(ai  tor  tlie  sale  of 
■aid  delinqn^  stoA  on  November  7,  1912. 
It  Is  also  alleged  that  on  October  26,  1012, 
said  corporation  waived  all  further  proceed- 
ings for  the  sale  of  said  delinqoent  stock  and 
elected  to  proceed  tqr  action  to  leooTer  fMm 


eadh  stoCkholdor  tihe  amount  of  his  assess- 
ment, wiQi  costs  thus  Incurred;  that  defoid- 
ant  has  not  paid  said  assessment  so  levied 
against  his  stock  nor  any  part  thnreof.  A 
general  demurrer  to  the  complaint  was  over* 
ruled  and  answer  .lOted  by  the  defendant 
Thereafter,  on  motion,  judgment  on  the  plead- 
ings was  given  in  fiivor  of  the  plaintiff  and 
against  the  defendant  for  the  amount  sued 
for. 

Defendant  appeals  ftom  said  judgment, 
and  for  reversal  contends:  (1)  That  the  com- 
plaint Is  fatally  defective  because  this  is  an 
action  against  a  debtor  of  a  judgment  debtor 
and  no  suppl^nentary  proceedings  were  had; 
C2)  the  comiriaint  Calls  to  allege  sufficient 
fiicts  to  show  that  a  lee^l  assessment  was 
made  by  the  corporation ;  (3)  defendant  was 
not  a  debtor  of  the  corporation  under  the  or^ 
dlnary  meaning  of  that  word,  and  his  only 
liability  is  to  the  corporation;  (4)  there  Is 
no  allegation  In  the  complaint  that  the  plain- 
tiff's judgment  against  the  corporatttm  has 
not  been  paid.  We  will  consider  these  In  the 
order  presented. 

[1]  1.  Plaintiff  could  maintain  an  action 
against  the  defendant  garnishee  without  first 
availing  himself  of  proceedings  supplemen- 
tary to  execution.  Section  714-720  of  the 
Code  of  Civil  Procedure  relate  only  to  pro- 
ceedings supplementary  to  execution,  and  it 
Is  not  necessary  that  their  provlstuis  should 
be  resorted  to  before  beginning  action  against 
one  who  has  been  garnished  under  sections 
54S  and  544  of  the  same  Code.  Carter  v.  Los 
Angeles  Natlcmal  Bank,  116  CaL  370,  4S  Pac. 
SS2;  Eterrllch  v.  Eaufmann,  90  Cal.  271.  83 
Pac.  857.  37  Am.  St  Rep.  DO;  Roberts  v. 
Landecker,  0  Oal.  262. 

[2]  2.  Sufficient  facts  are  alleged  in  the 
complaint  to  show  the  legality  of  the  assess- 
ment as  against  a  general  demurrer.  If 
counsel  desired  a  more  spedflc  and  detailed 
statement  of  the  act  done  by  the  corporation 
in  the  matter  of  the  assessment  be  should 
have  attacked  the  complaint  by  a  special  de- 
murrer. The  only  defect  dalmed  In  the  com- 
plaint in  this  matter  is  that  it  does  not  show 
what  tlie  notices  of  assessment  of  deltnqnen- 
C7,  and  of  sale  contained,  nor  how  they  were 
served,  whether  by  publication  or  othnwissw 
It  does  all^  that  the  assessment  became 
delinquent  oa  a  certain  date  named  and  that, 
on  October  2, 1912,  notice  was  i^ven  by  said 
corporation  fOr  the  sale  of  delinquoit  stock 
on  November  7.  1912.  The  dates  fixed  for 
dOUnqnency  and  fOr  sale  were  all  within  the 
times  prescribed  by  the  Code,  the  demurrer 
admitted  tiiat  nt^ces  were  giva,  and  it  do* 
fttidant  desired  a  more  definite  statement  of 
just  what  the  notices  contained  and  how  they 
were  served,  he  should  have  demurred  for 
uncertainty. 

t3, 4]  8.  The  defokdant  was  a  dObtor  of  the 
corporation  within  the  meaning  of  section 
687  of  the  Code  of  dvU  Procedure.  Coun- 
sel's position  Is  that  the  Indebtedness  ot  the 
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defendant  to  the  corporation  did  not  arise 
from  contract,  and  bence  was  not  snbject  to 
gamlahiuent  Tbe  Uablltty  of  the  defendant 
to  the  corpwation  tor  the  amount  of  hia  un- 
paid aasessment  was  oae  arising  from  con- 
tract. "AU  applicable  laws  In  existence 
when  an  agreement  is  made  necessarily  enter 
into  It  and  form  a  part  of  it  as  fully  as  if 
they  were  expressly  referred  to  and  incor- 
porated in  its  terms."    Elliott  on  Contracts, 

I  1507;  Pignas  t.  Burnett.  119  CaL  160.  61 
Pac.  48;  'McCracken  t.  Haywood,  2  How.  612, 

II  L.  Ed.  89T.  Vfbea  the  defendant  acquired 
his  stock  and  became  a  member  of  the  cor- 
poration, all  tbe  ivovlaions  of  the  GItII 
Code  declaring  under  what  drcunstanoes, 
for  what  purposes,  and  bow  the  directors 
mt^t  levy  asseasments  and  the  methods  they 
might  pursue  In  effecting  them,  mtered  in- 
to and  became  a  part  of  his  cmtract  relation 
with  It  Section  349  of  tbe  OItU  Code  gave 
the  board  of  directors  the  rl^t  to  proceed 
against  blm  personally  to  collect  any  assess- 
ment remaining  unpaid  and  imiK»ed  upon 
him  0(6  correlative  duty  of  paying  it  To  all 
this  be  assented  by  accepting  the  stock,  and 
there  was  an  implied  contract  on  bia  part  to 
abide  by  tbe  action  of  tbe  board  of  directors 
in  those  partlcnlars  and  to  pay  assessments 
wtaen  le^lly  called  upon  by  tbem  to  do  so. 

Again,  the  corporation  was  his  agent  to 
carry  on  its  business,  Incur  liabilities  and 
call  on  him  for  bis  proper  proportion  of  tbe 
money  needed  to  meet  Its  current  expenses 
and  other  obligations.  There  existed  an  Im- 
plied contract  upon  bis  part  to  pay  to  U 
money  whenerer  for  the  proper  purposes  of 
tbe  corporatiw  tlu  directors  by  legal  assesS' 
meats  called  upon  him  for  tt.  Accmdlo^, 
it  was  ta^  in  Komedy  t.  Gftl.  Savings  Bank, 
07  Cal.  93,  31  Pac  846^  SS  Am.  St  Bep.  16S. 
that  tbe  liability  of  eadi  sto(A:holder  direct- 
ly to  tbe  creditors  of  the  corporation  for  his 
proportion  of  the  debt  as  declared  by  section 
8,  article,  12,  of  the  Oonstitutton,  was  one 
arising  from  contract,  and  attadunent  pro- 
ceedings could  be  resorted  to  to  o^lect  it 
In  the  oplnicm  it  Is  said: 

"This  section  prescribes  the  terms  upon  which 
individnals  are  permitted  to  transact  business 
through  tbe  medinm  of  a  corporation,  and  the 
necessat^  legal  effect  of  tbe  conditioDs  thus  pre- 
scribed 18  that  a  corporation  when  created  be- 
comes tbe  agent  of  the  stockholders  to  make  such 
contracts  and  incur  such  liatdlities  as  are  au- 
thorized by  law  and  its  artides  of  incorpora- 
tion; and  the  contracts  which  it  thus  makes 
bind  its  stockholders  to  the  extent  named." 

[i]  That  bis  Uatdlltj  to  the  corporation 
was  a  debt  subject  to  garnishee  process  is 
clear  from  all  the  decisions.  In  Hassle  v.  G. 
I.  n.  W.  Oongregation,  86  OaL  37S;  it  U 
said: 

"If,  at  the  time  the  attachment  was  served 
upon  tbe  garnishee,  the  defendant  in  tbe  attach- 
ment could  hare  maintained  against  him,  under 
the  practice  at  common  law.  an  action  of  debt 
or  indebitatus  assumpsit,  then  the  liability  of 
the  garnishee  Is  trantferred  from  tbe  defendant 
to  the  plaintiff  in  the  attachment  soft" 


See,  also,  nni<m  Savings  Bank  v.  Leiter, 
146  Cal.  696.  79  Pa&  441;  Santa  Cruz  R.  R 
Co.  V.  Spreckels,  65  Cal.  197,  3  Pac.  661.  802. 

"Whenever  there  is  a  legal  liability  the  law 
createa  a  promise  upon  which  an  action  of  as- 
sumpsit will  lie."  Merrlwether  t.  Bell,  139  Ky. 
402,  58  S.  W.  987,  139  Am.  St.  Rep.  488,  481. 

Section  841  of  the  Civil  Code  provides  that 
(me  coterminous  landowner  must  refund  to 
tbe  other  a  Just  proportion  of  the  value  of 
any  division  fence,  If  he  uses  It  as  part  of 
his  ioclosure,  and  it  was  held  In  Bliss  v. 
Sneath,  103  CaL  43.  36  Pac  1029,  that  his 
liability  arose  from  contract. 

"There  are  also  cases  in  which  the  law  wfll 
Imply  a  contract  to  pay  money  from  the  fact  of 
there  beine  already  a  legal  obligation  to  pay 
it,  although  the  -transaction,  in  its  origin,  was 
entirely  unconnected  with  contract,  and  thera 
has  be«i  no  promise  in  fact"  Bliss  v.  Sneath, 
supra. 

In  FauU  V.  Alaska  O.  &  S.  hL  Cc  (a  Q) 
14  Fed.  657,  It  Is  distinctly  held  that  the 
money  due  on  an  unpaid  assessment  to  a 
corporati<m  for  unpaid  subscriptions  to  stodc 
may  be  garnished. 

"There  tMing,  then,  a  fixed  and  specific  sun 
due  from  the  garnishee  to  the  defendant  at  tht 
time  of  tbe  service  of  tbe  execution  on  the  lat- 
ter, the  same  was  a  debt  or  1^1  asset  of  the 
defendants,  and  liable  to  be  levied  on  or  attadi- 
ed  by  the  plalntilf  in  satisfaction  of  his  jod^ 
ment  against  the  defendant  It  is  a  debt  ab- 
solute  and  not  contingent,  as  is  the  remaining 
portion  of  the  subscriotion  not  yet  called  in  or 
ordered  paid.  It  is  therefore  as  much  a  legal 
asset  of  the  corporation,  and  as  liable  to  be 
taken  or  attached  on  an  execution  against  it 
as  a  debt  due  it  from  the  garnishee  for  money 
loaned  or  goods  sold  and  odivered.**  Vlanll  v. 
Alaska,  etc.,  supra. 

Bee,  ahso.  Brown  v.  Hitchcock,  36  Ohio  St 
667;  San  IaIs  Obispo  v.  Gage,  139  GbL  406, 
73  Pac  174;  Walter  v.  Merced  A.  Ass'n,  126 
Oal.  586,  C9  Pac  136. 

[I]  Counsel  suggests  Out  tbe  liability  of 
a  p^d-up  stockholder  to  the  corporatkm  for 
the  amount  of  his  assessment  is  different 
from  tbe  liability  of  a  stockholder  who  Is  as- 
sessed upon  his  unpaid  subscription  for  stock. 
Tbe  latter  he  considers  a  debt  founded  «i 
contract  and  may  be  garnished.  The  fwmer, 
be  claims,  is  not  a  debt  Th9  only  dUCemce 
between  the  two.  tt  any,  la  Uiat  tbe  one 
might  be  founded  up<m  an  express  contract 
to  pay,  the  other  upon  one  implied.  Either 
would  be  a  "debt,"  and  the  usual  method  of 
collecting  both  is  by  assessment  and  prima- 
rily by  a  sale  of  the  stock-,  with  a  right  on  the 
part  of  the  corporation  to  waive  the  sale  and 
proceed  by  personal  action  against  the  stock- 
holder. Santa  Cruz  R.  R.  Oo.  v.  Spreckels. 
66  Cal.  193,  3  Pac  661,  802. 

[7. 1]  4,  The  record  shows  with  sufficient 
certainty  that  the  plalntlfTs  Judgment  against 
the  corporation  has  not  been  paid.  The 
garnishee  process,  in  this  state.  Is  intended 
as  a  subsUtnte  for  a  creditors*  bill.  In  such 
a  bill  it  was  necessary  for  the  plaintiff  to 
allege  the  securing  of  a  Judgment  gainst  the 
prlndpal  debtor,  the  Issuance  of  an  execu- 
tlon,  and  its  return  unsatisfied.  This  has  all 
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been  done  in  this  case,  bat  there  is  no  direct 
arermeut  tbat  the  Jndgm^t  was  unpaid  at 
the  time  of  bringing  this  action.  It  may  be 
seriously  questioned  whether  in  an  action  of 
this  kind  an  allegation  of  the  noDpayment  of 
the  Judgment  is  necessary  to  the  right  to 
recover.  Section  544  of  the  Code  of  CSvil 
Procedure  provides  that  all  persons  owing 
any  debt  to  the  defendant  at  the  time  of  the 
service  upon  them  of  a  copy  of  the  writ  and 
notice  BbaU  be,  unless  such  debt  shall  be  paid 
to  the  sherltr,  liable  to  the  plaintiff  for  the 
amotint  of  any  debt  "untU  the  attachment  is 
discharged  or  any  fudgment  recovereA  bjf 
him  it  tatiafied." 

The  llabill^  of  the  garnishee  is  fixed  by 
the  service  upon  him  and  as  of  the  date  of 
the  service  and  continues  until  one  of  two 
things  happens:  (1)  The  discharge  of  the  at- 
tachment; or  (2)  the  satisfaction  of  the 
Judgment  It  would  seem  that,  If  matters 
have  transpired  since  the  defendant's  liabil- 
ity became  fixed  legally  sufficient  to  relieve 
him  therefrom,  the  burden  should  be  upon 
him  to  allege  and  prove  them.  In  Carter  v. 
Los  Angeles  Nat  Bank,  U6  CaL  374,  48  Paa 
332,  it  Is  said: 

"Of  course,  the  garniahee  can  plead  any  de- 
fense be  would  have  aj^InBt  bis  creditor,  and 
also  that  the  attaching  creditor's  debt  baa  been 
latiafiedt  or  tbat  be  failed  to  reeorer  judg- 
ment," etc. 

If,  In  order  to  make  a  good  complaint  It  Is 
necewary,  in  addition  to  alleging  the  return 
of  an  execution  unsatisfied,  to  allege  Out  the 
Judgment  tias  not  been  paid,  then  it  is  equal- 
ly necessary  to  allege  tbat  the  attachment 
has  not  been  dtosolred.  Bnt  we  deem  it  un- 
necessary deflnit^y  to  decide  fiie  pcdnt  for 
the  ruling  of  the  court  can  be  snatained  upon 
other  considerations. 

Section  475  of  the  Gode  ot  OItU  Procedure 
provides: 

"Xo  Judgment  decidon,  or  decree  diall  be  re- 
versed or  affected  by  reason  of  any  error,  rul- 
ing, instruction,  or  defect,  unless  it  .shall  appear 
from  the  record  tbat  such  error,  ruling,  in- 
Btruction,  or  defect  was  prejudicial,  and  also 
tbat  by  reason  of  such  error,  *  defect,  etc.,  the 
party  complaining  has  sustained  substantial 
injury,  and  thot  a  different  result  would  have 
been  probable  if  snch  error,  defect  etc.,  bad 
not  occurred  or  existed. 

Section  4%  of  article  0  of  the  Ctoutltutlon 
provides  that  no  Ju^ment  shall  be  set  aside 
In  any  case  for  error  as  to  any  matter  of 
pleading  or  procedure  unless,  after  an  ex- 
amination of  the  entire  caose,  the  court 
shall  be  of  the  opinion  that  the  error  complain- 
ed of  has  resulted  in  a  miscarriage  of  Justice. 
It  Is  the  duty  of  the  court  to  examine  the 
«itlre  jecord  to  determine  whether  preju- 
dicial error  has  been  cmnmitted.  The  de* 
f«idant*a  verified  answer  la  a  part  ot  the  rec- 
ord and  may  be  conaldered.  The  complaint 
shows  execution  issued  and  returned  unsatis- 
fied a  short  time  before  bringing  this  action, 
and  the  defendant  in  his  answer  alleges: 

'For  opinion  on  rebearlBg  In  tha 


'^hat  at  the  time  plaintiff  obtained  said  alleg- 
ed judgment  against  aald  California  corpora- 
tion, tbat  the  said  California  corporation  was 
insolvent  and  bad  many  creditors  and  was  un- 
able to  pay  said  creditors." 

Taking  the  wlKAe  record  together,  it  ap- 
pears with  ndBdait  certainty  that  plalntifTs 
Judgment  has  not  been  paid,  that  plaintiff 
tried  to  collect  it  by  execution  and  could  not 
and  that  the  corporation  has  been,  at  all 
times  since  It  waa  rendered,  insi^vent  and 
unable  voluntarily,  to  pay  it 

"It  is  Insisted  tbat  the  comolaiot  is  bad  for 
three  reasons:  •  •  •  (3)  That  the  complaint 
fails  to  allege  that  the  judgment  is  unpaid. 
*  *  *  llie  complaint  alleges  a  recovery  of 
Judgment;  the  Issue  of  an  necntion  there<ni; 
a  return  of  nulla  bona;  the  corporation  was 
insolvent,  and  had  no  property  to  pay  said  judg- 
ment ;  that  payment  of  the  judgment  had  been 
demanded  of  defendants,  whidi  bad  been  re- 
fused ;  that  the  directors  of  the  company  refus- 
ed to  collect  the  unpaid  subscriptions  to  the 
capital  stock  made  by  defendants.  This  lan- 
guage cannot  be  mistaken.  While  It  does  not 
categorically  state  that  the  judgment  is  unpaid, 
it  uses  language  equivalent  to  that  statemenlt 
No  particular  form  of  words  is  required  under 
our  procedure.  It  is  sufficient  if  the  fact  is  al- 
leged in  such  form  that  it  may  be  readily  un- 
derstood." Henderson  v.  Tumgren,  8  ITtah, 
432.  35  Pac  495. 

"A  creditors'  bill  to  collect  onpaid  stock  sub- 
scriptions alleging  a  judgment  against  an  insolv- 
ent corporation,  the  issue  <^  execution,  and  a  re- 
turn nulla  bona  need  not  allege  that  the  Judg- 
ment is  unpaid.**  Sutherland  on  Code  Pleading, 
S  2160. 

Rules  of  practice  and  procedure  are  intend- 
ed as  a  means,  and  not  as  ends.  Upon  the 
whole  record  it  is  apparent  that  by  the 
failure  to  allege  in  explicit  and  positive  lan- 
guage that  the  Judgment  was  unpaid,  the 
defendant  was  not  misled  to  any  extent  nor 
in  any  way  prejudiced,  and  tbat  the  Judg- 
ment is  unpaid  appears  with  reasonable  cer- 
telnty  from  the  record. 

Finding  no  prejudicial  error  in  the  recordr 
the  Judgmmt  la  affirmed. 

We  concur:  GHIPMAN,  P.  J. ;  HABT,  J. 


(28  Cal.  App.  661) 
MARSHALL  v.  POPERT.    (Civ.  1381.)* 

(District  Court  of  Appeal,  Third  IHatrict,  Call- 
ftnnia.  Oct  11,  1S16.  Rehearing  Denied 
Nov.  10,  191S;  Denied  by  Supreme  Court 
Dec  8.  1915.) 

Appeal  from  Superior  Court  Sacramento 
County;   Peter  J.  Shields,  Jnd^. 

Action  by  U.  S.  Marshall  agamst  James  Po- 
pert.  Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Geo.  L.  Popert  and  Meredith,  Landis  4fc 
Chester,  all  of  Sacramento,  for  appellant.  H. 
S.  Derby,  of  San  SVanclaeo  (R.  u  Sbinn,  ot 
Sacramento^  of  oonnsel),  for  respondent 

PER  CTRTAM.  The  facts  in  this  case  are, 
in  all  essential  features,  like  the  cn«e  of  U.  S. 
MarshaU  v.  J.  H.  Wents  (No.  138^  163  Pac. 
244  in  whidi  an  opinim  was  filed  Octc^  8, 
1916. 

IJpoo  the  aoQiority  of  that  ease  the  Judgment 
Is  affirmed. 

Court  of  Appeal,  see  1G6  Pac.  SSL 


Digitized  by  Google 


218  PACIFIC 

(28  Cal.  App.  BS3) 

HUBBAT  T.  MDBBAT.  (Civ.  1768.) 
(piacrict  Court  of  A|ipeal,  S«coDd  Dlittkt,  Oal- 

Ifoniia.   Oct  8.  1010.) 

1.  DiVOBCB  ^=:»249— DlBPOsmON  OT  PbOFKB- 
TY — CONTBACTS— STATUTB. 

Civ.  Code,  S  158,  provides  that  husband  or 
wife  ma;  contract  with  each  other,  or  any  oth- 
er person,  respecting  property  as  to  which  ei- 
ther mi^ht  contract  ix  uniDarried,  sabject,  in 
transacuons  between  themselves,  to  the  general 
rules  controlling  persons  occupying  confidential 
relations  with  each  other,  aa  defined  by  the  title 
on  Trusts.  Civ.  Code,  {  159,  provides  that  a 
husband  and  wife  cannot  by  contract  alter  their 
legal  relations,  except  as  to  property,  and  ex- 
cept that  they  may  agree  In  writing  to  an  im- 
mediate aeparation,  and  make  provlrion  for 
their  support  and  that  of  tbdr  children  during 
it.  A  husband  and  wife  operated  a  hotel  to- 
gether, which  they  held  under  lease,  and  upon 
the  wife's  suing  for  divorce  the  hualrand  amed 
in  writing  with  her  to  leave  the  premisea  if  she 
would  pa^  him  $5,000  in  inatallmenta,  with  0 
per  cent,  interest  on  deferred  payments.  Ueld, 
that  such  contract  was  valid  and  binding  on  the 
court  in  the  divorce  proceedings,  in  the  ab- 
sence of  coercion,  intimidation,  or  undue  influ- 
ence exercised  by  the  husband  upon  tb«  wife 
with  respect  to  its  mailing. 

[Ed.  Mote.— For  other  cases,  see  Divorce,  Cent 
Dig.  t§  701-705,  707,  709,  712;  Dec.  Dig.  «t=» 
240.] 

2.  DivoBCB  <s=»253— Disposmon  or  Pbopsb- 

TT  — i'BOCSEUlNOS— SUFFlCUnCT  OT  EVI- 
DENCE. 

In  an  action  by  a  wife  aulng  for  divorce 
and  claiming  that  a  contract  whereby  she  agreed 
to  iiayber  busbtind  $5,000  if  he  would  leave  the 
hotel  premises  they  conducted  was  obtained  by 
liim  iniproperlj^,  evidence  held  insufficient  to 
show  coercion,  intimidation,  or  undue  influence^ 
|Ed.  Note.— For  other  cases,  see  Divorce, 
Cent,  Dig.  «S  716,  717;  Dec.  Dig.  «»253.] 

3.  Divorce  <s=>24»— Disposition  or  Pbopeb- 
Ty — Contracts — Coebcion  . 

Where  husband  and  wife  conducted  a  hotel 
which  they  leased,  and,  upon  the  wife's  being 
about  to  sue  for  divorce,  the  husband  refused  to 
leave  the  premises  UDless  he  was  first  paid 
■$5,000,  his  conduct  was  not  coercion  upon  the 
wife  in  law,  invalidating  her  agreement  to  pay, 
since  the  husband  had  the  legal  right  to  remain 
in  possession  of  the  community  property  until 
removed  by  onler  of  court  in  connection  with 
the  dispoxitioQ  of  the  divorce  suit  on  its  merits. 

[Ed.  Note.:— For  other  cases,  see  Divorce, 
Cent.  Dig.  ii  701-706,  707.  709,  712;  Dee.  Dig. 
^249.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  B.  N.  Rector,  Judge. 

Action  for  divorce  by  Edith  M.  Murray 
against  Robert  D.  Murray.  Judgment  for 
plaintiff  on  issues  raised  by  a  supplemental 
complaint  and  answer,  and  from  it  and  the 
order  denying  bis  motion  for  new  trial,  de- 
fendant appeals.  Reversed. 

C.  Hughes  Jordan  and  Eugene  D.  Willtams, 
both  of  Los  Angeles,  for  appellant  Randall 
&  Bartlett,  of  Los  Angeles,  for  respondent 

CONRET,  P.  J.  From  the  evidence  In  this 
case  we  Infer  that  the  action  was  commenced 
on  November  21,  1911.  An  amended  com- 
plaint based  on  a  charge  of  adultery  was 
filed  on  February  14,  1912.    In  that  com- 
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plaint  BO  reference  wag  made  to  ftropert;  in- 
terests  of  the  parties.  On  April  8,  1912,. the 
cause  came  on  for  beating  upui  default  of 
the  defeoidant  Thereafter,  on  October  4, 
1912,  an  Interlocutory  Judgment  was  signed 
by  Hon.  CSiarlee  Monroe,  the  Judge  of  tbe  an* 
perior  court,  wbo  bad  beard  tbe  evidence  In 
AprlL  Tbls  decree,  entered  on  October  7, 
1012,  contained  no  reference  to  tbe  property 
InterestB  of  the  parties.  On  April  19,  1012, 
the  plaintiff  filed  a  supplemental  complaint 
describing  certain  property  acquired  by  tbe 
parties  by  tbelr  Joint  efforts  since  tbelr  mar- 
riage, and  praying  that  such  portion  of  the 
community  property  be  allowed  and  set  apart 
to  plaintiff  aa  her  separate  property  for  ber 
support  and  for  the  support  of  the  minor 
children  as  should  be  found  equitable  and 
Just  In  answer  to  the  supplemental  com- 
plaint the  defendant' set  up  a  certain  con- 
tract in  writing  entered  Into  between  plain- 
tiff and  defendant  on  or  about  December  4, 

1911,  agreeing  upon  a  division  of  said  prop- 
erty, and  incidentally  providing  for  tbe  pay- 
ment of  certain  sums  of  mtmey.  In  the  aggre- 
gate amounting  to  $5,000,  to  be  paid  by  plain- 
tiff to  defendant  Thereafter,  at  some  time 
prior  to  August  80,  1912,  tbe  case  was 
brougbt  to  trial  before  Hon.  B.  N.  Rector, 
Judge  presiding,  upon  the  Issues  raised  by 
tbe  supplemental  complaint  and  answer 
thereto.    By  Judgment  entered  October  3, 

1912,  and  pursuant  to  findings  filed  August  3, 
1912,  tbe  said  articles  of  agreement  of  date 
December  4,  1011,  were  declared  to  be  void, 
and  a  disposition  of  tbe  property  was  made 
other  and  different  from  that  provided  tor  In 
said  agreement. 

At  the  trial  before  Judge  Rector  no  evi- 
dence was  received  concerning  plalnttfi^s 
right  to  a  divorce.  The  defendant  moved  for 
a  new  trial,  which  we  will  assume  related 
to  the  case  as  heard  by  Judge  Rector,  al- 
though tbe  bill  of  exceptions  does  not  contain 
the  motion  for  new  trial  or  the  notice  of  such 
motion.  This  motion  was  denied  by  Judge 
Rector  on  April  18, 191S.  The  defendant  ap- 
peals from  tbe  judgment  entered  October  8, 
1012,  and  from  tbe  order  denying  said  motion 
for  a  new  trial. 

The  record  does  not  definitely  show  that 
prior  to  the  hearing  before  Judge  Rector  any 
decision  of  the  principal  case  had  been  made 
by  Judge  Monroe ;  but  we  will  as.sume,  as  do 
counsel  for  both  appellant  and  respondent, 
that  at  the  close  of  the  hearing  before  Judge 
Monroe  In  April,  1912,  be,  announced  a  de- 
cision in  favor  of  tbe  plaintiff,  and  that  Uw 
Judgment  approved  by  blm  and  entered  on 
October  7.  1912,  was  merely  a  completion  on 
tbe  record  of  tbe  dedslon  so  announced  by 
him.  A  record  thus  made  ut>  la  a  conspicu- 
ous lllustratl(m  of  confusing  irregularities  In 
the  conduct  of  the  case.  But,  again,  we  will 
Bssimie  with  counsel  for  these  parties  that 
these  two  so-called  Judgments  are.  In  sub- 
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stance,  one  Jadsmect  establishing  the  plaln- 
tUTs  right  to  a  divorce  and  adjusting  the 
property  rights  of  the  parties,  and  that  the 
appeal  frcnn  the  Judgment  la  not  from  the 
whole  thereof,  but  Is  an  appeal  from  that 
part  of  Che  Judgment  entered  under  the  di- 
rection of  Judge  Rector. 

[I-J]  When  a  decree  of  diTorce  is  rendered 
on  the  ground  of  adaltery.  the  oanmunlty 
property  Is  required  to  be  assigned  to  the  re- 
spective parties  in  such  proportions  as  the 
court,  from  all  the  facts  of  the  case  and  the 
condition  of  the  parties,  may  dean  Just  Cir. 
Code,  S  146. 

"Either  husband  or  wife  may  enter  into  any 
engagement  or  transaction  with  tlie  other,  or 
with  any  other  person,  respecting  property, 
which  dther  might  if  unmarried;  suDject,  in 
transactions  between  themselves,  to  the  general 
rules  which  cootrol  the  actions  of  persons  oc- 
cupying confidential  relations  with  each  other, 
as  defined  by  the  title  on  trusts."  Glv.  Code,  i 
IBS. 

**A  husband  and  wife  -cannot,  b;  any  contract 
with  each  other,  alter  their  legal  relations,  ex- 
cept as  to  property,  and  except  that  they  may 
agree,  in  writing,  to  an  Immediate  separation, 
and  may  make  provision  for  the  support  of  ei- 
ther of  them  and  of  thdr  children  dating  such 
separation."   OIt.  Code^  1  109.  , 

From  the  agreement  shown  In  the  record 
And  the  Code  proWriojis  above  set  forth  It  Is 
mwnlfpwt  that  the  contract  of  Decmber  4. 
101V  was  a  valid  contract  with  whidi  the 
coort  In  thla  action  coald  not  interfere^  un- 
lesB  flrom  the  evidence  the  court  was  author- 
ized to  find,  as  It  did,  tliat  the  contract  "was 
obtained  coerdm*  intimidatton,  and  un- 
due inflnencb*'  An  ezaminatton  of  t&e  rec- 
ord which  sets  forth  the  erldenoe  received  at 
the  hearinfe  before  Judge  Bector  fiUls  to 
show  either  coerdtm.  Intimidation,  or  undue 
luflnence  exercised  by  the  defendant  upon  the 
plaintiff  with  respect  to  Qie  making  of  said 
contract  On  the  contrary,  it  very  deflpltely 
and  clearly  abows  tliat  the  oontract  and  its 
tearwM  were  dictated  by  the  plaintiff  and  sub- 
mitted to  by  the  defendant  Hie  negotla- 
tl<ms  were  conducted  letters  whiCh  the 
parties  teat  to  eadh  other  by  their  children, 
and  wltbont  any  personal  interview  between 
plaintiff  and  defendant  The  principal  item 
of  property  teOoi^lng  to  Qiem  was  a  hotel 
whldi  they  held  under  lease  and  were  con- 
ducting aa  a  bnslneBB.  and  In  which  they 
lived  wlQi  their  two  children,  who  were,  re- 
spectively, 17  and  20  years  trtd.  On  the  day 
of  the  oommenoement  of  this  actlm  the  de- 
fendant stated  to  one  of  the  children  Out  he 
)  would  not  leave  the  hotel  premises  unless  the 
*plaiutlff  would  first  pay  him  $8,000.  This 
Information  being  omveyed  to  the  plaintiff, 
■be  responded  by  offering  to  pay  f9,000  In 
certain  Installments.  The.  defendant  accept- 
ed tills  offer  and  specified  that  he  was  to 
have  7  per  cent  interest  on  certain  deferred 
payments.  The  plaintiff  responded  the  nut 
day.  requesting  HuLt  the  interest  be  reduced 
to  6  per  cent,  and  this  change  was  consent- 


ed to  by  the  defendant  Thereupon  the  writ* 
ten  agreement  was  prepared  by  plaintiff's  at- 
torneys, and  was  signed  by  the  respective 
parties.  Throughout  the  negotlatioDS  the 
plaintiff  bad  the  advice  and  assistance  of  her 
attorneys,  and  the  defendant  acted  without 
ooonseL  All  changes  made  as  the  negotia- 
tions progressed  were  the  changes  request- 
ed by  the  plaintiff.  The  fact  that  the  defend- 
ant would  not  leave  the  hotel  property  until 
after  the  settlement  was  made  did  not  con- 
stitute either  coercion.  Intimidation,  or  un- 
due Influence  exercised  by  him.  The  hotel 
VTOperty  was  community  property,  and  the 
defendant  bad  a  legal  right  to  remain  In  pos- 
session until  removed  by  some  competent  or- 
der of  court  In  connection  with  Its  disposl- 
tionx  of  the  case  on  its  merits.  Standing  upon 
one's  legal  rights  for  the  protection  thereof 
cannot  be  recognized  as  coercltru,  Intimida- 
tion, or  undue  Influence  of  any  other  person. 

It  appears  from  the  evidence  that  the 
plaintiff  was  fully  acqualuted  with  the  hotel 
property  and  very  well  acquainted  with  the 
business  thereof,  which  for  years  she  bad 
htiped  to  conduct;  that  she  accepted  the 
benefits  of  the  contract,  and  made  no  objec- 
tion thereto  until  after  the  hearing  of  tht- 
principal  case  before  the  court  on  April  8, 
1912.  At  about  that  time  in  some  way  she 
came  to  the  couclnsloa  tbut  she  could  gain  a 
greater  advantage  In  the  case  by  setting 
aalde  the  contract  which  she  had  made. 
Thereupon  the  supplemental  complaint  was 
filed,  for  whidi,  acocxdlng  to  our  view  of  the 
evidence,  there  was  no  Just  foundation  in 
fact. 

The  Judgment  appealed  from  (that  Is  to 
say,  that  portion  of  the  entire  Judgment  en- 
tered October  3,  1912)  Is  reversed,  and  the 
order  denying  defendant's  motion  for  a  new 
trial  of  the  said  action  upon  the  issues 
formed  by  the  supplemental  complaint  and 
the  answer  thereto,  is  reversed. 

We  concur:  JAME:S,  J.;  SHAW,  7. 


(ZS  Idaho, 
JONES  et  sL  V.  MOSS  et  aL 

(Supreme  Court  of  Idaho.   Nov.  20,  1815.) 

PLunma  •a»196  —  GouKuzirT  —  Jozm  De- 

UUBBBB. 

A  joint  demurrer  of  two  defendants  should 
be  overruled  if  the  complaint  states  a  cause  ift 
action  against  either  of  them. 

[Ed.  Note.— Flor  other  cases,  see  Pleadlnb 
Cent  Dig.  H  4S1-468 ;  I>e&  Dig.  *»1&8.] 

Appeal  from  District  Cour^  Onycu  Coun- 
ty ;  Ed.  L.  Bryan,  Judge. 

Action  by  David  Jones  and  another  against 
F.  C  Moss  and  another.   From  a  Judgment- 
for  defendants,  plaintiffs  appeal.  Reversed 
and  remanded,  with  directions. 

A.  H,  Bowen.  of  Payette,  for  appellanta. 

W.  A.  Stone,  of  Caldwell,  for  respondents. 
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T.  Weill,  m  Cat  13.  S3  Pau  402;  SUles  t. 
City  of  Gathrie,  3  OkL  26.  41  Pac.  383;  OU- 
ver  T.  City  of  Denver,  13  Colo.  App.  346,  57 
Pac.  729;  Neuinaim  t.  Morettl,  146  CaL  25, 
79  P&c  DID;  Stnltb  t.  Clark,  37  Utah,  116, 
106  Pac.  653,  26  L.  R.  A.  (N.  S.)  953,  Ann. 
Cas.  1912B,  1366 ;  31  Oyc.  274,  329. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded,  with  instructions  to  the  trial 
court  to  overrule  the  demurrer  aa  to  both 
defendants.  Co«bi  of  this  qq^eal  awarded 
to  appellants. 

SULLIVAN.  C.  J.,  and  MOKQAN,  J., 
concur. 

liAFTRANOBINI  v.  CLAHK  «t  at 

(No.  2180.) 

(SupKme  Court  of  Nevada.    Not.  26,  1815J 

1.  tiUABDUIT  AND  WABD  ^»112  —  COITTCT- 
AnCK  BT  GUABDIAK— AUTHOBmr. 

Where  a  guardian  of  an  tofant  gave  a  mort- 
gage Qpon  tjie  common  propert?  ot  the  infaat, 
and  the  guardian,  in  order  to  pay  off  a  mortgage 
about  to  be  foreclosed,  such  mortgage  was  not 
vnlid ;  there  being  at  the  time  no  sUtute  confer- 
ring on  the  court  the  power  to  allow  the  guard- 
ian to  execute  such  mortgage. 

fEd.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.Dig.8S  401-404;  DecDig.  <S=3ll2.1 

2.  SUBBOOATIOH  «S»23^PEBS0N8  ENTITLKD— 
MOBTOAGEES  — YOLUITTEEB  AHB  **IVTEBiai>- 
DLBB." 

Where  a  guardian  executed  a  mortgage  up- 
on land  owned  by  herself  and  her  minur  ward 
to  obtain  money  to  prevent  foreclosure  under  an- 
other mortgage  running  to  a  third  party,  the 
mortgagee  was  subrogated  to  the  rights  of  the 
original  mortgagee,  where  his  mortgage  was  in- 
vahd.  and  the  fact  that  he  had  no  previous  in- 
terest in  the  property  did  not  make  him  a  vol- 
unteer or  intermeddler,  a  volunteer  and  inter- 
meddler  being  a  person  who  thrusts  himself  Into 
8  situation  on  his  own  initiative,  and  not  one 
who  becomes  a  party  Co  a  transaction  upon  the 
urgent  petition  of  a  person  who  is  vital^  inter- 
ested tiierein,  and  whose  rights  would  otherwise 
be  sacrificed. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  §£  60-66;  Dec  Dig.  «=»23. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Intermeddler.] 

3.  LllHTATIOH  OF  ACTIONS  «=s>167,  —  SUIT  TO 
FOBECLOSE  MOBTOAOB. 

A  mortgage  bang  a  mere  Inddent  to  the 

debt  secured,  an  action  to  foreclose  the  mortgage 
is  barred  at  the  expiration  of  ax  years  from  the 
maturity  of  (he  note  secured  under  Oomp.  Laws, 
I  3718,  providing  that  actions  upon  contracts 
and  oblU^ations  founded  upon  instruments  in 
writing  must  be  brought  wtuin  six  years. 

[Ed,  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Die.  §§  Gtil-^Z ;  Dec  Dig.  «=> 
167;  Mortgages.  Ccut.  Dig.  S  1599.] 

4.  LiunrATioN  or  Actions  ®=»157— Pabt  Pat- 

HBHT— RiOHTS  OV  SUBBOOATtON. 

Though  the  mortgage  given  by  a  guardian 
for  herself  and  on  behalf  of  her  minor  ward 
was  invalid  for  the  reason  that  the  order  of  the 
probate  court,  directing  the  execution  of  the 
mortage,  was  without  statutory  authority,  the 
proceeds  of  the  mortgage  having  been  applied  to 
the  satisfaction  of  a  valid  existing  mortage,  a 
payment  of  interest  on  the  invalid  mortgage  will 
be  applied  on  the  former  morteage  for  the  pur- 
pose of  tolling  the  statute  of  umitatlons  in  fm- 

>  Bse  sans  tivle  and  KBT-NUHBBB  In  all  Ksy-Msmbsrsa  Olgerts  sad  Udem  ' 


BUDGE,  J.  Ob  April  23,  191IS,  plalatUEi 
filed  their  complaint  In  the  district  conrt  of 
the  Sevmtb  Judicial  district.  In  which, 
among  other  things,  they  all^  that  <m  Feb- 
ruary 15,  1912,  defendant  F.  C.  Moss  made, 
executed,  and  delivered  to  one  Susan  Lang- 
dell  his  promissory  note  of  that  date  for 
the  sum  of  $337.95,  payable  three  years  after 
date  with  Interest  at  6  per  cent.;  that  dur- 
ing June,  1912,  the  payee  of  said  note  died 
in  Gan>-on  county;  that  prior  to  her  death 
she  executed  her  last  will  and  testament 
under  which,  on  her  death,  plaintiffs  became 
the  owners  of  the  note  sued  upon.  Plaintiffs 
further  allege  that  defendant  George  Bezac 
claims  to  be  a  trustee  of  and  for  defendant 
F.  C.  Moss,  and  claims  to  hold  all  of  the 
property  of  said  defendant  Moss  in  trust; 
that  demand  wa&  made  on  the  defendants 
Moss  and  Rezac  for  the  payment  ot  the  note, 
but  that  snch  payment  was  refused.  Plain- 
tiffs pray  for  Judgment  for  the  amount  of  the 
note  sued  upon  against  Moss,  together  with 
Interest  and  attorney  fees,  and  for  Judgment 
against  Rezac  as  trustee,  to  be  paid  out  of 
any  estate  in  his  possession  or  control,  as 
such  trustee,  belonging  to  Moss.  Defendants 
filed  a  Joint  demurrer  averring  that  the  com- 
plaint falls  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defend- 
ants or'  either  of  them.  On  May  18,  1915, 
the  demurrer  was  argued,  submitted,  and 
by  the  court  taken  under  advisement.  On 
July  13,  1915,  the  court  sustained  the  de- 
murrer as  to  defendant  Bezac,  and  overruled 
It  as  to  defendant  Moss ;  to  whidi  ruling  of 
the  court  plaintiffs  excepted,  and  declined 
to  plead  further.  Whereupon  the  action  was 
dismissed  against  defendant  Bezac  This 
Is  an  appeal  from  the  order  and  Judgment 
of  the  trial  court  sustaining  the  demurrer 
as  to  defendant  Rezac^  and  dlsmlsalng  the 
action  as  to  him.  Counsel  for  respondents 
filed  no  brief. 

The  pcdnt  relied  upon  by  ai^Uants  for 
reversal  of  the  Judgment  Is  that,  the  demur- 
rer being  Joint,  the  court  erred  In  sustaining 
it  as  to  one  of  the  defendants  and  oTermling 
it  as  to  the  other. 

The  trial  court  found  that  the  complaint 
states  a  cause  Dt  action  against  defendant 
Mobs,  but  ttiat  It  falls  to  state  a  canae  of  ac- 
tion against  defendant  Bezac.  Accordingly, 
under  the  well-known  rules  ot  practice,  where 
a  demurrer  Is  Joined  in  by  several  defoidants 
on  the  ground  that  the  oon^lalnt  does  not 
state  a  cause  ct  actl<m,  while  It  is  not  error 
to  overrule  it  as  to  all  defendant  if  a  cause 
of  action  be  stated  against  any  one  of  them, 
though  a  cause  of  action  may  not  be  stated 
as  to  all,  yet  it  Is  error  to  overmle  such 
Joint  demurrer  aa  to  one  d^endant  and  sus- 
tain It  as  to  another.  Irwlne  t.  Wood,  7 
Cola  477,  4  Pac.  783;  A&evado  v.  Orr.  100 
Cal.  293,  84  Pac.  777;  Bogers  r.  Bchulen- 
burg,  111  Cal.  281,  48  Pa&  899;  Hirsfafeld 
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for  of  th«  right  of  the  second  mortgagee  to  en- 1 
force  the  prior  mortgage  by  way  of  aubrogation, 
{Ekl.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.      681-634,  636;  Dec.  Dig. 
*=>157.] 

Appeal  from  District  Court,  Washoe  Coun- 
ty;  R.  C.  Stoddard,  Judge. 

Action  by  A.  P.  LafTrancliiQl  against  Emily 
Clark,  as  guardian  of  Mary  Berryman  James 
and  another.  Judgment  for  defendants,  and 
plaintiff  appeals.    Reversed  and  remanded. 

H.  W.  Huskey,  of  Reno,  for  appelant 
James  B.  Jonest  of  IBeno,  for  respondents. 

GOLEBiAN,  J.  TUs  is  an  action  to  fore- 
close a  mor^pige.  From  a  Judgment  for 
costs  In  favor  of  tbe  defendants,  following 
an  order  sustaining  a  demurrer  to  plaintiff's 
complaint,  an  appeal  Is  taken  to  this  court. 

Tbe  eomirtalnt  alleges  tbat  in  May,  1907, 
William  James  executed  his  certain  promis- 
sory note  to  one  John  Sclimitt  in  tbe  sum  of 
$4,000,  bearing  Interest  at  8  per  cent  per 
annum,  payable  May  27,  1908,  to  secure 
which  he  executed  to  Scbmitt  a  mortgage 
upon  lot  4,  block  0,  of  Reno;  that  on  Janu- 
ary 10,  1908,  said  James  conveyed,  subject 
to  said  mortgage,  the  lot  mentioned  to  his 
wife,  who  Is  now  Etally  Clark,  one  of  the  de- 
fendants, and  his  daughter,  Mary  Berryman 
James,  each  receiving  an  undivided  one-half 
Interest ;  that  said  WiUlam  James  died  Jan- 
uary 15,  1908 ;  that  on  April  14,  1908,  de- 
fendant Emily  James,  now  Emily  C^ark, 
was  appointed  guardian  of  her  codefendant, 
Mary  Berryman  James,  thereafter  qualified 
as  such  guardian,  and  ever  since  has  been, 
and  now  Is,  such  guardian;  tbat  when  the 
said  note  fell  due  on  May  27,  1908,  the  said 
John  Scbmitt,  the  owner  thereof,  demanded 
payment,  and  threatened  that  If  payment 
was  not  forthwith  made,  he  would  foreclose 
his  said  mortgage ;  that  the  Interest  of  said 
minor  was  In  great  danger  of  being  lost  un- 
less said  note  was  paid ;  that  the  said  Emily 
James  (now  Emily  Clark),  the  guardian  of 
Mary  Berryman  James,  petitioned  the  dis- 
trict court  of  Washoe  county  for  authority 
to  borrow  a  sum  not  to  exceed  $6,000  with 
which  to  pay  off  said  Indebtedness  and  satis- 
fy some  other  outstanding  liens  against  the 
property;  and  that,  notice  having  been  given 
of  the  bearing  upon  said  petition,  tbe  court 
entered  an  order  authorizing  the  said  guard- 
ian to  secure  a  new  loan  in  a  sum  not  to  ex- 
ceed ?6,000,  to  execute  the  Joint  note  of  her- 
self individually  and  as  guardian,  and  to 
secure  the  payment  of  the  same  by  a  like 
Joint  mortgage  upon  the  property  In  ques- 
tion; that  In  pursuance  of  said  order  plain- 
tiff loaned  defendants  tbe  sum  of  $5,000,  and 
took  their  note,  dated  June  13,  1008,  payable 
one  year  after  date,  with  Interest  at  12  per 
cent,  per  annum,  and  tbat  a  mortgage  to  se- 
cure the  same  was  executed  by  said  ESnlly 
James  (now  Emtly  Clark),  individually  and 
as  goardlan  of  Mary  Berryman  Jamea»  upon 


t  the  property;  that  on  June  14,  1011,  all  of 
the  interest  then  due  on  said  note  was  paid, 
and  by  mutual  agreement  the  rate  of  inter- 
est was  reduced  to  8  per  cent,  per  annum. 

It  Is  the  contention  of  appellant:  (1)  That 
tbe  mortgage  to  appellant  Is  a  valid  instru- 
ment;  and  (2)  that  if  not  valid  as  a  mort- 
gage, appellant  should  be  subrogated  to  the 
rights  of  John  Schmltt  under  tbe  mortgage 
held  by  him,  and  which  was  paid  off  by  the 
money  advanced  by  appellant 

[1]  As  to  tbe  first  contention,  we  are  clear- 
ly of  the  opinion  tbat  it  cannot  be  sustained. 
At  the  time  the  court  ordered  the  guardian 
to  borrow  money  and  to  secure  the  payment 
thereof  on  the  part  of  the  ward  by  giving 
a  mortgage,  there  was  no  statnte,  as  there 
is  now  (Stats.  1911,  p.  71 ;  Rev.  Laws,  §  6165), 
authorizing  tbe  court  to  empower  tbe  guard- 
ian to  fficecute  a  mortgage.  Tbe  general  rule 
covering  tbls  ^tnaticm  is  stated  hy  Cyc  as 
follows: 

"The  guardian  has  no  power  to  mortgage  Us 
ward's  real  estate  unlen  authorized  by  order  of 
coart  In  pursuance  of  a  statute  empowering  the 
court  to  make  such  order."   21  Cyc.  84. 

See,  also,  15  Am.  &  E3ng.  Ency.  of  Law  (2d 
Ed.)  69;  Woerner,  Amer.  Law  of  Guardian* 
ship,  p.  177. 

Appellant  dtes  Northwestern  G.  L.  Co.  v. 
Smltb,  15  Mont  101,  38  Pac  224,  48  Am.  St 
Bep.  662,  in  support  of  the  contention  that 
tbe  mortgage  la  valid.  Suffice  it  to  say  that 
If  we  approved  of  tbe  ruling  in  that  case 
(as  to  wbidi  we  express  no  opinion),  the 
facta  of  this  case  are  not  tbe  same  as  In  tbat 
one;  consequently  It  is  no  antborlty  to  sa^ 
port  the  contention  here. 

[2]  Should  tbe  appellant  be  subrogated  to 
tbe  rights  of  John  Scbmitt?  By  the  demur- 
rer it  is  admitted  that  the  money  aiivanced 
by  appellant  paid  off  tbe  indebtedness  of 
Schmltt  This  money  was  advanced  at  the 
request  of  respondent  Emily  Clark,  both  in 
her  individual  and  in  her  representative  ca- 
pacity. While  the  mortgage  Is  void,  what  Is 
there  to  prevent  the  subrogation  of  appel- 
lant to  tbe  rights  of  John  Scbmitt  wbo  was 
paid  witb  appellant's  money?  It  is  urged 
on  the,  part  of  respondmts  that  appellant 
was  a  mere  volunteer,  a  stranger  and  an  In- 
termeddler,  and  therefore  tbat  be  should  not 
be  sobstltnted.  We  concede  that  a  volunteer 
and  Intenneddler  has  no  rights.  The  ques- 
tion then  Is,  Was  appellant  a  volunteer,  a 
stranger,  and  an  intenneddler?  It  was  said 
by  the  Supreme  Court  of  Utah,  in  Geor^  v. 
BuUer,  16  Utah,  111,  60  Pac.  1032,  tbat: 

"Tested  alone  by  the  earlier  cases,  Sutherland 
might  be  regarded  as  a  volunteer,  but  Intterly 
tbe  doctrine  of  subrogation  has  been  dcvelope<l 
and  exnanded,  and  jriven.a  wider  application  to 
business  matters.  By  analogy,  it  has  been  ap- 
plied to  transactionB  similar  to  tbe  one  under 
consideration,  to  one  having  no  previous  inter- 
est to  protect,  who  pays  off  a  mortgage,  or  ad- 
vances money  for  its  payment,  at  the  Instance 
of  the  mortgagor,  and  for  hie  benefit,  when  no  in- 
nocent person  can  be  injured,  believing  he  Is  get- 
ting seeuri^.  equal  to  that  <d  tba  penon  whose 
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debt  he  pan.  We  cannot  hold  Sntherbud  to  be 
a  mere  Toliinteer  or  stranger,  offidoualr  inter- 
meddling by  payvae  the  debts  doe  the  Paafic  In- 
vestment Company.  Emmert  Thompson,  49 
Minn.  386.  52  N.  W.  31  [32  Am.  Bt  Rep.  5661 ; 
3  Pom.  Eq.  Jar.  1  1212;  Cobb  t.  Dyer.  69  Me. 
494;  Briwe  t.  Netaon,  85  Iowa.  157:  White- 
salle  T.  Loan  Agency  (Ter.  Civ.  App.)  27  S.  W. 
309;  Harris,  Subr.  (  811.  Our  conclusion  Is 
that  the  decree  of  the  court  below,  subrogating 
the  cross  complainant  to  the  lien  of  the  Paafic 
Investment  Company  by  virtue  of  the  as^gnment 
and  delivery  of  the  lease  as  a  pledge  to  secure 
the  $2,500  loaned  on  November  1,  1890,  and  di- 
recting it  to  be  paid  before  the  debt  to  plaintiff, 
was  not  erroneouB.  The  decrm  of  the  conrt  be- 
low fa  aflSrmed." 

.  In  the  case  ot  Cans  t.  Tbleme.  93  N.  Y. 
232,  the  court  uses  the  following  language: 

"It  is  no  donbt  true,  however,  as  the  learned 
conusel  for  ttie  respondents  argues,  that  a  vol- 
unteer cannot  acquire  either  an  equitable  lien  or 
the  right  to  subrogation,  •  •  *  but  no  one 
who,  at  the  request  of  another,  advances  his 
money  to  redeem,  or  even  to  paj  off  a  secu- 
rity in  which  that  other  has  an  interest,  or 
to  the  discharge  of  which  he  is  bound,  is  not 
of  that  character,  and,  in  the  absence  of  an  ex* 
press  agreement  one  would  be  implied,  if  aeces- 
sary,  that  it  shall  snbsist  for  his  nse,  and  ft  will 
be  so  enforced.  But  the  doctrine  of  auhstftntion 
may  be  applied  although  there  is  no  contract,  ex- 
press or  implied.  It  is  said  to  reat  'on  the  basis 
of.  mere  equity  and  benevolenoe,'  *  *  *  and 
is  resorted  to  for  the  purpose  of  dtrfng  justice 
between  parties.  Here  the  d^endanta  have  no 
equity." 

Mr.  Pomeroy.  la  consideiliic  tta  qnestton 
of  snbrogatlon,  says: 

"The  doctrine  is  also  justly  extended,  by  anal- 
ogy, to  one  who,  having  no  previous  interest  and 
being  under  no  obligation,  pays  off  the  mortga^, 
or  advances  money  for  its  payment,  at  the  in- 
stance of  a  debtor  party  and  for  his  benefit: 
such  a  person  is  in  no  sense  a  mere  stranger  and 
volunteer."    3  Pom.  Eq.  Jur.  1  1212. 

"One  who  at  the  instance  of  the  debtor  ad- 
vances money  to  be  used  by  the  debtor  in  the 
payment  of  a  prior  security,  is  not  a  stranger 
or  intermeildler  in  his  affairs."  Union  M.,  B.  & 
T.  Co.  y.  Peters,  72  Miss.  1058.  18  South.  497. 
30  U  R.  A.  828,  dting  authorities. 

In  Zimmerman  t.  Haller,  154  N.  T.  Bnjpp. 
674,  the  court  uses  the  followlag  language: 

"Subrogation  is,  in  point  of  fact,  simply  a 
means  by  which  equity  works  out  justice  be- 
tween man  and  man.  Judge  Peckbam  says,  in 
Feaae  v.  Egan,  131  N.  Y.  262.  30  N.  E.  102, 
that  *it  is  a  remedy  which  equi^  s^zes  upon  in 
order  to  accomplish  what  is  just  and  fair  as  be- 
tween the  parties  ;*  and  the  courts  incline  rather 
to  extend  than  to  restrict  the  principle,  and  the 
doctrine  has  been  steadily  growing  and  e^QMnd- 
ing  in  importance." 

Therefore,  whatever  may  have  been  the  old 
test  of  what  constituted  a  volunteer,  stran- 
ger, and  intermeddler,  we  believe  that  the 
decided  trend  of  modem  authorities  is  to 
take  a  liberal  Tlew  of  the  question ;  and,  be* 
Ing  guided  by  this  modern  view,  we  are  o£ 
the  opinion  that  a  volunteer,  a  stranger,  an 
intermeddler,  Is  one  who  thrusts  himself  Into 
a  situation  on  his  own  initiative,  and  not 
one  who  becomes  a  party  to  a  transaction 
upon  the  argent  petition  of  a  person  who  is 
vitally  interested,  and  whose  rights  would 
be  sacrificed  did  he  not  respond  to  the  Im- 
portunate appeaL   If  this  conc^tton  Is  in 


keeping  with  what  we  tnUere  to  be  the 
modem  and  better  view,  It  Is  dear  that  ap- 
pellant  was  no  stranger,  volunteer,  or  inter- 
meddler. If  he  was  not,  why  should  be  suf- 
fer? It  was  said  In  Stevois  t.  King,  84  Me. 
at  page  293,  24  Aa  861: 

"liMal  snbrogation  takes  effect  to  its  full  ex- 
tent for  the  benefit  of  (hw  who  being  Umself  a 
creditor,  pays  the  claim  of  another  who  has  a 
preference  over  him  by  reason  of  his  liens  and 
securities.  Bon.  Law  Die  Subrogation.  It  ap- 
idies  to  a  great  variety  of  cases,  and  is  broad 
enough  to  Include  every  instance  in  which  one 

Earty  pays  a  debt  for  which  another  is  primarily 
able,  and  which  in  equity  and  good  conscience 
should  have  been  discharged  by  the  latter ;  not, 
however,  in  the  interest  ot  mere  voltmteers  and 
intermeddlers ;  nor,  is  It  allowed  so  as  to  do  in- 
jury to  the  rights  of  others.  It  ignores  the  form 
and  looks  to  the  substance.  It  construes  pay- 
ment to  be  purchase  and  purchase  to  be  pay- 
ment, as  justice  may  demand.  It  substitntes 
one  person  for  another,  or  property  for  property. 
Sheldon  on  Subrogation.  |  247,  lays  down  aa  de- 
ducible  from  the  cases  on  the  subject  the  fol- 
lowing rule:  'And  a  party  who  has  paid  a  debt 
at  the  request  of  a  debtor,  and  under  circum- 
stances which  would  operate  a  fraud  upon  him 
if  the  debtor  were  afterwards  allowed  to  inrist 
that  the  security  for  the  debt  was  discharged  by 
his  payment,  may  also  be  subrogated  to  the  se- 
curity, as  to  that  debtor.' " 

Would  not  a  fraud  in  fiict  be  perpetrated 
upon  appellant  if  he  were  not  permitted  to 
be  subrogated  to  the  Schmltt  mortgage} 
The  Schmltt  mortgage  was  given  by  the  fa- 
ther of  the  minor;  she  took  the  property  sub- 
ject to  tbe  debt  Would  it  not  be  an  ap- 
proval of  tbe  grossest  Injustice  for  a  conrt  of 
equity  to  permit  this  minor  to  have  the 
property  relieved  of  the  burden  attached  to 
It,  at  the  expense  of  one  who  aided  bw,  as 
did  appellant? 

The  reasons  which  have  Induced  the  courts 
to  deny  the  right  of  a  guardian  to  mortgage 
an  Infant's  property  do  not  exist  here.  The 
conrts.  In  denying  this  privilege  (when  not 
allowed  by  statute),  proceed  upon  the  the- 
ory that  mortgages,  as  a  rule,  eat  up  tbe  es- 
tate, in  this  case  the  process  of  devouring 
was  about  to  be  set  In  motion  when  request 
was  made  to  appellant  to  save  the  estate 
from  an  existing  mortgage;  one  more  effort, 
and  the  estate  would  have  been  "swallowed 
up."  Appellant  stepped  into  the  breach;  he 
stayed  the  pending  ahd  final  gulp;  he  pre- 
served the  status  quo,  and  at  a  time,  too, 
when  the  entire  country  was  at  tbe  tall  end 
of  a  devastating  financial  cataclysm;  in  fact, 
he  was  a  "good  Samaritan."  What  shall  he 
receive  for  bis  pains?  Gtatltnde  or  ingrati- 
tude? Justice  or  Injustice?  equity  or  Inequity? 
The  spirit  of  common  decency,  to  say  nothing 
of  equity,  prompts  a  court  to  hold  that  this 
man  should  not  be  tumed  away  without  re- 
lief. In  our  opinion,  appellant  should  be 
subrogated  to  tbe  rights  of  John  Schmltt 
And  In  this  opinion  we  do  not  stand  alone. 
Other  courts  have  passed  upon  similar  trans- 
actions. 

"The  right  of  subrogation,  or  of  equitable  as- 
signment, is  not  founded  upon  contract  alone, 
nor  upon  the  absence  of  euitnct^  bat  la  founded 
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upoD  the  facta  and  drcumstancea  of  the  particu- 
lar case,  and  upon  principles  of  natural  justice ; 
and  generally,  where  it  la  equitable  that  a  person 
furnishing  money  to  pay  a  debt  should  be  subati- 
tuted  for  the  creditor,  or  in  place  of  the  credi- 
tor, such  person  will  be  so  substituted."  Crip- 
pcn  V.  Chappel.  85  Kan.  U  Fab  4SS,  07 
Am.  Hep.  1ST. 

See,  also,  37  Gyc.  363,  364,  366;  Nortb- 
westem  Mut.  S.  &  L.  Asa'n  v.  White  (N.  D.j 
153  N.  W.  »76 ;  Hays  t.  Ward.  4  Johns.  Ch. 
(N.  T.)  123,  8  Am.  Dec  {S64 ;  WaU  T.  MawHit 
102  Masa.813. 

The  case  of  Crlnwn  t.  Gtaappel,  mpra,  la. 
In  legal  effect  Identical  to  the  one  at  bar. 
In  tbat  case  money  waa  adranced  to  pay  <M 
a  prior  mortgage  upon  the  assurance  that 
the  administrator  would  obtain  an  order  of 
court  aotborizlng  him  to  execute  a  mortgage 
to  secure  tbe  money  thus  advanced.  The 
ordw  of  coott  vai  (d)talned,  taie  money  ad- 
Taneed,  and  the  mortgage  executed  pursuant 
to  the  order  at  court  The  mortgage  given 
b7  tbe  admlnlBtrator  Vac  nAA  for  the  rea< 
mm  that  tbe  court  bad  no  authority  to  m- 
power  tbe  gMng  (tf  It  It  waa  held  in  that 
case  that  tbe  parttes  loaning  the  mon^, 
under  thoee  drcnmstanceB,  to  pay  off  the 
first  mortgage,  would  be  subrogated  to  the 
rlgbts  of  tbe  holder  of  tbe  mortgage  paid  oft 
We  believe  the  holding  ctf  the  court  waa 
founded  npon  prtaiclples  (tf  equi^  and  natu- 
ral Justice,  and  for  the  court  not  to  have 
M>  beld  would  have  enabled  the  other  par- 
ties to  perpetrate  a  fraud  npon  tbe  one  who 
came  to  their  rescue. 

Id  tbe  case  of  WUson  ▼.  Hubbard,  89 
Wash.  671,  82  Fac.  164,  It  appears  that  Vir- 
ginia Wilson,  after  executing  a  mortgage 
upon  certain  real  estate,  died,  leaving  minor 
children.  The  mortgi^  waa  foreclosed.  For 
the  purpose  of  raisii^  mone7  to  redflon  from 
the  foreclosure  sale,  an  order  <rf  omirt  was 
made,  authorizing  the  execution  of  a  mort- 
gage ^pon  the  property.  In  proceedings  to 
foreclose  the  lastrmeatloned  mortgage,  tbe 
court  held  tbe  mortgage  to  be  void,  but  ruled 
that  the  mortgagee  should  be  subrogated  to 
the  rights  of  the  mortgagee  whose  had 
been  paid  off  with  the  money  realized  under 
the  void  mortgage.  The  court  said: 

"One  who  in  good  faith  lends  money  whidi  Is 
actually  used  to  luy  debts  of  an  estate,  •  •  * 
and  In  paraoance  of  said  ajsreement  takes  a 
mortgage  for  hla  security,  which  proves  invaUd, 
will  be  subrogated  to  the  benefit  oi  the  liens  held 
by  the  creditors  of  said  estate  who  were  i>aid 
with  his  money"— citing  authorities. 

We  think  that  tbe  reasoning  at  tbe  Su- 
preme Court  of  Montana,  in  tbe  case  of 
Northwestern  Q.  J*.  Go.  v.  Knlth,  supra.  Is 
In  support  of  our  poBitton  in  this  case.  At 
page  462,  87  Cyc.  it  is  said: 

"Where  an  invalid  or  defective  mortgage  Is 
given  to  secure  an  advance  of  mon^  made  for 
tbe  exnreas  purpose  of  paying  off  a  pHor  incum- 
brance, tbe  mortgagee  in  the  defective  mortgage 
will  be  subrogated  to  the  lien  of  the  incum- 
branees  so  discnarced,  in  the  absence  of  interven- 
ing incumbrances.** 


See,  also,  Northwestern  Mat.  S.  &  L.  Ass'n 
V.  White  (N.  D.)  153  N.  W.  975. 

In  the  case  of  Heuser  v.  Sharman,  88  Iowa, 
365,  06  N.  W.  625,  48  Am.  St  B«p.  390^  It  la 

said: 

"It  has  been  held  that  the  right  of  subrogation 
is  not  founded  on  contract,  but  is  the  creation  of 
equity,  and  enforced  solely  for  the  protection  of 
persons  who,  by  paving  the  debts  of  others,, 
should  in  good  consaeuce  be  substituted  in  the 
place  of  the  original  creditor.  But  now  it  Is  held 
by  many  of  the  courts  that  where  a  third  person 
pays  the  debt  at  tbe  instance  of  the  debtor,  and 
upon  an  agreement  or  understanding  with,  the 
debtor  that  he  ahall  be  entitled  to  the  benefit  of 
the  security  held  by  the  creditor,  equity  win 
compel  the  debtor  to  do  justly,  and  will  substi- 
tute the  person  who  discharges  the  debt  to  all 
the  rights  of  the  creditor  whose  claim  the  third 
person  haa  discharged.  Crippen  v.  GbappeL  35 
Kan.  495,  11  Fac.  453  [57  Am.  Rep.  1871  j  In- 
surance Co.  V.  Aapiawall.  48  Mich.  238,  12  N. 
W.  214 ;  Levy  v.  Martin,  48  Wis.  198,  4  N.  W. 
35:  Cobb  v.  Dyer,  69  Me.  4»4;  McKenzie  v. 
McKenaie,  62  Vt  271;  Emmert  v.  ThomMon 
[49  Minn.  886]  62  N.  W.  81  [32  Am.  St.  Sm. 
666] ;  Baker  v.  Baker  [2  S.  D.  261]  49  N.  W. 
1064  [39  Am.  St  Rep.  776].  Without  reviewing 
these  authorities,  it  fs  sufficient  to  say  that  they 
folly  sustain  the  rule  above  announced.  In 
some  €i  them  there  does  not  appear  to  be  even 
an  express  oontract  that  tbe  aoDstitQtion  shall 
be  made,  but  the  right  waa  enforced  because  of  a 
mere  nnderatandlug  or  expectation  of  the  trans- 
fer of  the  security ;  in  others  the  contract  was 
that  tbe  raorteage  diould  be  paid,  and  a  new 
one  substltntea  fbr  it ;  and  in  others,  where  new 
mortgages  were  made  which  were  held  to  be  in- 
valid, it  waa  held  that  the  person  making  the  ' 
payment  waa  entitled  to  be  snbrt^ated  to  all 
the  ripita  <d  the  original  nkortgagee.  fniis  prin- 
ciple eommends  itseU  to  us  as  ^inently  just" 

In  Uie  case  of  Haverfwd  Z4.  ft  B.  Asa'n  v. 
Fir*  Ass*n,  180  Fa.  622,  87  179,  67  Am. 
8t  Kep.  657,  it  la  said: 

"Thomas  Dou^erty,  supposing  that  under  the 
will  of  Frances  Dougherty  he  was  the  owner  of 
the  entire  premises,  mortgaged  them  to  the  ap- 
pellant for  $2,200,  and  the  appellant  also  sup- 
posing him  to  be  owner,  loaned  him  the  money, 
but  at  his  request  applied  part  of  It  to  the  pay- 
ment of  a  prior  mortgage  to  the  £^re  Associa- 
.  tion,  one  of  defendants.  It  is  now  conceded  that 
by  the  true  construction  of  the  will  of  EVancea 
Dougherty,  Thomas  was  not  the  owner  of  the 
whole,  but  only  of  an  undivided  fifth  as  tenant 
io  common  with  his  four  children.  Under  these 
drctimstooces  it  is  entirely  Clear  that  Dougherty 
having  relieved  tbe  common  estate  of  an  incum- 
brance, was  entitled  to  contribution  from  his 
cotenauts,  and  might  have  enforced  his  claim  by 
subrogation  to  the  rights  of  the  mortgagee  un- 
der tbe  discharged  mortgage.  •  •  •  In  the 
present  case  tbe  appellant  was  not  a  volunteer, 
but  paid  the  first  mortgage  on  the  express  direc- 
tion of  the  debtor,  and  with  the  intention  of  both 
parties  that  the  appellant  should  be  secured  by 
the  land.  'A  person  who  has  lent  money  to  a 
debtor  for  the  purpose  of  discbareing  a  debt 
may  be  solwogated  by  the  debtor  to  the  creditor's 
rights,  and  If  the  [wtrty  who  has  agreed  to  ad- 
vance the  money  for  the  purpose  employs  it  him- 
self in  paying  the  debt  and  discharging  the  In- 
cumbrance on  land  given  for  Its  security,  he  is 
not  to  be  regarded  as  a  volunteer.  Ha  is  not, 
after  such  an  agreemient  with  the  debtor  a  stran* 
ger  In  relation  to  tbe  debt,  but  may.  In  equity  be 
entitled  to  the  benefit  of  the  security  which  he 
has  satisfied  with  the  expectation  of  receiving  a 
new  morbnge  or  lieu  upon  tlie  land  for  the 
money  paid/   I^x.  Subr.  165." 

See,  also,  Lashna  v.  Myhre,  117  Wis.  18,  96 
N.  W.  8U;  Scott  et  aL  T.  Land  Mort  L  & 
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A.  Oo.,  127  Ala.  161,  28  Soutli.  709;  White- 
well  V.  Texas,  etc.  (Tex.  Civ,  App.)  27  S.  W. 
309;  Baker  v.  Baker,  2  S.  D.  261,  49  N.  W. 
1064,  39  Am.  St.  Rep.  776 ;  Sproal  v.  Larsen, 
138  Mich.  142, 101  N.  W.  213 ;  Western  Mort 
&  I.  Co.  T.  Ganzer,  63  Fed.  647,  11  C.  O.  A. 
371;  Amiek  v.  Woodworth,  58  Ohio  St.  86, 
50  N.  D.  437 ;  Warford  r.  Hanklns,  150  Ind. 
489,  50  N.  R  468;  Bank  v.  Brock,  13  S.  D. 
409,  S3  N.  W.  436;  Eelmler  v.  Pflngsten 
<Md.)  28  Atl.  24;  Gore  v.  Brian  (N.  J.  Ch.) 
35  Atl.  897;  Flevel  v.  Zuber,  87  Tex.  275,  3 
S.  W.  273;  Mitchell  r.  Butt,  45  Ga.  162; 
Emmert  v.  Thompson,  49  Minn.  386,  62  N.  W. 
31,  32  Am.  St  Rep.  568;  Boevink  v.  Chrls- 
tlaanse,  69  Neb.  256,  95  N.  W.  652. 

[3, 4]  But  it  la  urged  by  respondents  that, 
even  If  appellant  is  subrogated  to  the  rights 
of  Schmitt,  the  right  of  foreclosure  is  bar- 
red by  the  statute  of  limitations.  The  note 
held  by  Schmitt  fell  due  May  27.  1908.  The 
debt  la  the  principal  thing,  and  the  mort- 
gage but  a  mere  Incident  27  Cya  1286 ;  Lo- 
cal I.  Co.  V.  Humes  (Okl.)  151  Pac.  878.  By 
section  3718,  Cutt  Comp.  L^ws  (section  4967, 
Bev.  Laws  of  Nev.),  actions  upon  contracts 
and  obligations  founded  upon  instruments  in 
writing  must  be  brought  within  six  years. 
So  that,  if  there  were  no  payment  or  new 
promise,  action  on  the  Sdimltt  note  would 
have  been  barred  after  May  27,  1914.  The 
present  suit  was  not  commenced  until  after 
that  date.  But  holding,  as  we  do,  that  ap- 
pellant should  be  subrogated'to  the  rights  of 
Schmitt,  he  stepped  into  the  shoes  at  Schmitt, 
so  to  speak,  as  of  the  date  of  the  payment 
of  the  Schmitt  note,  which  was  on  or  about 
June  12,  1908.  While  on  June  14,  1911,  there 
was  paid  to  appellant  in  behalf  of  respond- 
ents the  accrued  Inter^t  on  the  mortgage 
executed  pursuant  to  the  order  of  the  court, 
we  think,  In  view  of  the  circumstances,  that 
that  payment  should  he  credited  first  to  the 
peymcmt  of  the  accrued  Interest  on  the 
Schmitt  note,  at  the  rate  of  Interest  It  was 
drawing,  and  Qiat  the  excess,  if  any.  should 
be  credited  upon  the  principal  of  that  note. 
That  being  done,  it  wUl  be  seen  that  suit 
npcm  the  Schmitt  note  Is  not  barred  by  the 
statute,  evea  as  of  this  date.  Bassett  v.  Min- 
ing Co.,  15  Nev.  298  ;  25  Cyc.  1034,  1035. 

It  la  ordered  that  the  Judgment  of  the  dis- 
trict court  be  reversed,  and  that  the  case  be 
remanded  for  farther  proceedings  in  accord- 
ance with  the  views  herein  expressed. 

NOR0BOS3.  a  J.»  and  McCAKRAN,  J., 

concur. 

(38  Nev.  338) 

TURNER  LUMBER  OO.  v.  TONOPAH  DUM- 
BER CO.    (No.  1898.) 
(Supreme  Court  of  Nevada.    Nov.  6,  1915.) 
Sales  •=3384— RErtJSAL  to  Accept— Meas- 
ure OF  Damages. 

Where,  in  an  action  for  damages  caused  by 
a  buyer's  repudiation  of  a  contract  to  purchase 


lumber,  the  court  found  that  $14.50  a  thouBand 
was  the  market  price  of  the  lumber  at  the  place 
of  delivery  at  the  time  of  the  breach  of  the  con- 
tract, or  shortly  thereafter,  the  damages  should 
have  been  assessed  at  the  difference  between 
this  market  price  and  the  contract  price,  instead 
of  adopting  the  actual  selline  price  as  the  mat^ 
ket  price  of  so  much  of  the  lumber  as  had  been 
sold  by  plaintiff  prior  to  tiie  conunencement  w 
the  action. 

[Ed.  Note.— For  other  cases,  see  Soles,  Cent 
Dig.  Si  lOOa-1107;  Dec.  Dig.  «=»384.] 

Appeal  from  District  Court,  Washoe  Coun- 
ty; John  S.  Orr,  Judge. 
On  rehearing.  Judgment  of  the  trial  court 

modified  and  affirmed. 
For  former  opinion,  see  145  Pac,  914. 

Mack  &  Green,  of  Reno,  for  appellant. 
Sunimerfield  &  Rldiarda,  <^  Benoh  tor  z»> 

spondent 

McCARRAN,  J.  In  a  former  decision  by 
this  court  (Turner  Lumber  Co.  v.  Tonopah 
Lumber  Co.,  145  Pac  914)  we  held  that  in 
this  case  there  was  on  the  2Tth  day  of  May, 
1908,  a  retradlatitm  by  respondent  of  a  con* 
tract  between  the  parties.  A  rehearing  was 
granted  In  the  case  to  give  further  considex^ 
ation  to  the  contention  of  appellant  that  the 
trial  oonrt  bad  applied  an  erroneous  rule  In 
aasesslng  the  damages. 

One  finding  of  the  trial  court  Is  to  the 
effect  that: 

"At  the  time  of  the  bringing  of  this  action, 
and  at  the  time  of  the  trial  thereof,  •  •  • 
said  lumber  could  not  be  disposed  of  in  the  mar- 
ket for  more  than  $14.50  per  1,000  feet" 

This  «uit  was  commenced  on  July  10,  1908. 
The  trial  of  the  action  was  during  the  month 
of  March,  1909.  The  repudiation  the  con- 
tract by  resitottdettt  tO€k  place  on  Hay  27, 

looa 

Whatever  the  finding  of  the  court  may  be, 
it  Is  apparent  from  the  record  that  the  court 
bad  the  correct  rule  In  view  during  the  trial, 
and  tried  the  case  In  the  light  of  such  rule. 
After  a  question  by  respondent's  counsel  as 
to  what  price  respondent  received  for  lum- 
ber which  was  Included  In  the  cutting  order, 
the  court,  in  ruling  uiwu  an  objection,  made 
the  following  observation: 

"If  it  Is  sold  for  leas  than  the  market  price, 
of  course,  that  is  a  matter  of  proof  also.  If  a 
contract  is  repudiated  for  the  sale  of  personal 
property,  it  would  be  the  duty  of  the  plaintiff 
to  prevent  a  further  accumulation  of  damages 
by  disposing  of  the  property  if  he  could  do  so. 
And  I  think  the  value  of  the  property  at  that 
time  Is  proper  testimony  for  the  purpose  of 
showing  the  difference  between  the  contract 
price  aod  the  price  that  be  could  obtain  for  it. 
Of  course,  the  question  as  to  whether  he  sold 
that  property  or  that  lumber  for  less  than  the 
m&rket  value  at  that  time  can  be  shown  by  the 
defense  In  this  case.  But  I  think  it  is  one  of 
the  elements  to  show  what  the  party  did  with 
the  property — with  the  lumber." 

Prof.  Willlston,  In  his  work  on  Sales  (page 
966  et  seq.),  after  dlscossing  the  subject  at 
length,  says: 

"The  matter  may  therefore  be  summarixed: 
That  the  measure  of  damage  is  the  difference 
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between  the  contract  price  and-  the  market  price 
of  the  goods  at  the  time  and  the  place  when  the 
contract  should  have  been  performed.  •  *  • 
Though  the  market  value  at  the  time  and  place 
where  delivery  should  have  been  accepted  under 
the  contract  is  the  exact  matter  to  be  deter- 
mined, that  value  nmetimeB  cannot  be  deter- 
nuned  directly." 

The  contract  In  the  case  at  bar  called  for 
the  delivery  by  respondent  to  appellant  of 
700,000  feet  of  lumber  at  Boca,  a  point  on 
the  main  line  of  the  railroad,  and  one  of  tbe 
places  where  the  Tmckee  rlTer  sdiedale  of 
prices  prevailed. 

This  case  presents  what  mi^ht  be  termed 
unique  conditions.  The  mill  of  the  respond- 
ent company  was  situated  at  Sattley,  a  small 
hamlet  In  Sierra  Valley  far  remote  from  any 
market  center.  In  order  to  reach  the' main 
line  with  tbe  lumber  manufactured  at  this 
mill.  It  was  ne<«ssary  to  convey  the  same  by 
teams  to  the  nearest  railroad,  and  there  ship 
on  a  branch  line  to  Boca,  designated  as  tbe 
place  of  delivery  in  the  contract  Involved 
hereia 

The  contract  was  entered  into  between  ap- 
pellant and  respondent  during  a  time  at 
which  unusual  conditions  prevailed  In  -the 
mining  centers  of  Nevada.   Toward  the  lat- 
ter part  of  1907,  as  the  record  discloses,  a 
general  business  depression  set  In  at  these 
localities.   This  depression  materially  affect- 
ed the  lumber  market;  h^ce  we  find  from 
the  record  a  general  slump,  so  to  speak,  In 
the  lumber  market  In  this  locality  during  the 
latter  part  of  1907  and  during  all  of  the 
year  190S.   After  the  refusal  on  the  part  of 
appellant  to  accept  the  lumber  under  Its  con- 
tract with  respondent,  the  latter  found  It- 
self with  a  large  quantity  of  lumber  on  hand, 
milled  pursuant  to  the  cutting  order  of  ap- 
pellant, far  remote  from  a  market  center, 
confronted  with  these  conditions  of  business 
depression.   That  this  general  depression  In 
the  lumber  market  prevailed  Is  manifest  from 
the  testimony  of  the  witness  C.  T.  Bliss,  man- 
ager of  tbe  Hobart  Mills,  called  to  testify 
In  behalf  of  apt>ellant.    He  states,  in  sub- 
stance, that  lumber  of  a  character  Involved 
in  the  contract  was  selling,  delivered  at. 
Tnickee  river  points,  during  the  year  1907, 
at  from  flS  to  $20  per  thousand.   He  states 
that  the  mills  with  which  he  was  connected 
acted  Independently  In  the  flxlng  of  its  price 
for  Inmber;  that  there  was  no  concert  of 
action   by  the  various  mills  tributary  to 
Tmckee  river  ahlpping  points  in  fixing  the 
price  of  lumber,  although  mills  followed  the 
price  fixed  by  his  company,  in  generaL  From 
his  testimony  it  is  dls(4osed  that  during  the 
early  part  of  tiie  year  1908  the  price  fixed 
by  bis  company  for  lumber  of  the  charac- 
ter Involved  in  tbe  contract  was  reduced 
from  $18  to  $16  per  thousand.  There  is  noth- 
tng  In  the  testlmcaiy  of  this  witness  from 
which  It  might  be  determined  that  No.  1 
eommbn  lumber  In  quantity  could  be  sold  in 
the  marlcet  during  the  year  1908  for  as  high 
a  price  as  916  per  tbonsand.  It  Is  significant- 


ly established  by  the  testimony  of  this  wit- 
ness that  the  price  fixed  by  his  company  was 
for  lumber  ordered,  and  that  tbe  demand  for 
lumber  during  tbe  year  190&  had  greatly  de- 
creased owing  to  prevailing  condltlCHia 

EYom  tbe  testimony  of  tbe  witness  F.  B. 
Turner  and  the  witness  J.  M.  Turner,  the 
principals  in  tbe  resiwndait  corporation.  It 
is  disclosed  that  tbe  market  price  for  lum- 
ber of  tbe  dumcter  contemplated  by  the 
contract  on  the  27th  day  of  May,  1908,  tbe 
date  of  tbe  repudlatlmi  of  the  contract  as 
well  OB  at  <ff  about  the  time  of  the  com- 
moicemait  of  tbe  suit  ber^,  at  Trudtee 
river  points,  or  at  least  at  Boca,  the  place 
of  dellv^y,  was  $12  per  thousand.  More- 
over, It  is  disclosed  from  the  testimony  ct 
tbe  witness  F.  H.  Turner,  In  snbstance,  that 
his  company  "peddled  srouiid  in  wagons** 
about  100,000  feet  of  tbe  Inmber  included  in 
tbe  catting  order,  at  tbe  inrlce  of  $12  and 
$12.00  per  thousand.  To  the  Interrogatory, 
"What  efforts,  Mr.  Turner,  did  yon  make  to 
sell  that  Inmber?"  tlie  witness  relied: 

"Tried  the  companies  bare  and  at  Reno,  of- 
fering it  for  $14.60  to  $14.  Tbey  told  me  'No,* 
that  they  could  do  better  over  the  N.  C.  O." 

It  is  disclosed,  however,  from  the  evidence 
of  the  witness  Turner  that  his  company  dis- 
posed of  one  car  containing  about  25,000  feet 
at  Boca  forr  $16  per  thousand,  and  shortly 
thereafter  three  carloads  were  disposed  of 
at  Boca  for  $14  per  thousand. 

It  Is  apparent  that  the  testimony  affect- 
ing the  question  of  the  market  price  of  lum- 
ber ai^ears  to  have  been  directed  general- 
ly, and  by  the  trial  court  limited,  to  the  time 
of  the  breach  and  tbe  period  immediately 
thereafter. 

We  are  unable  to  determine  as  to  the  exact 
method  of  calculation  by  which  the  trial 
court  arrived  at  the  conclusion  that  the  mar- 
ket price  for  the  lumber  at  the  time  of  the 
repudiation  of  the  contract,  or  at  any  time 
after  the  27th  day  of  May,  1908,  was  $14.50 
per  thousand.  Suffice  it  to  say,  in  this  re- 
spect, that  the  price  arrived  at  by  the  trial 
court  was  much  more  favorable  to  appel- 
lant than  what  appears  to  be  established  by 
the  evidence  In  the  case;  and,  this  being 
true,  tbe  appellant  herein  cannot  be  heard 
to  complain. 

The  trial  court,  notwithstanding  the  finding 
entered  herein,  manifestly  adhered  to  the 
correct  rule  In  assessing  the  damages,  and 
thereby  determined  that  $14.50  per  thousand 
was  the  market  price  of  the  lumber  In  ques- 
tion at  Boca,  tbe  place  designated  In  the  con- 
tract as  that  of  delivery,  on  the  date  ot  the 
breach  of  the  contract  or  shortly  thereafter. 
Tbe  trial  court  appears  to  bave  applied  this 
rule  and  this  price  to  the  Inmber  In  the  hands 
of  respondent  company  at  ttie  time  of  tbe 
commencement  of  the  action.  It  appears, 
however,  that  the  actual  selling  price  was 
taken  as  the  mariwt  price  by  tbe  trial  court 
as  to  lumber  di^rased  of  by  the  retq^trndeut 
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company  prior  to  the  commencement  of  tbe 
action.  In  this  respect^  boweTer,  it  la  our 
judgment  tbat  tlie  role  followed  by  tbe  trial 
court,  being  tbe  correct  rule,  abould  bare 
been  applied  to  all  of  tbe  lumber  refused 
tbn  appellant  company  and  milled  by  reepond- 
ent  puranant  to  tbe  cnttliig  order;  In  otber 
words,  the  market  price  ot  $14JS0  pa  ttaoa- 
Band  bavlng  been  estabUshed  by  tbe  trial 
court  88  tbe  market  price  of  the  lumber  at 
the  place  of  d^veiy  at  or  about  tbe  date  of 
tbe  repudlatltm  of  tbe  contract,  the  damages 
accruing  to  respondent  should  have  been  as- 
sessed as  being  tbe  difference  between  the 
market  price  of  |14JX>  and  contract  price 
of  918,  or  a  loss  to  the  reqtondoit  company 
of  ISJid  per  thousand. 

The  amount  of  lumber  in  tin  hands  of  re- 
spondent milled  pursnabt  to  the  cutting  or- 
der ot  appellant  and  refused  by  the  latter  on 
the  27th  day  of  May,  1908.  was  066,913  feet 
This  amount,  computed  on  the  basis  of  fSJJO 
per  tbonsand,  would  properly  establish  the 
amount  of  damages  sssessed  against  appel- 
lant in  fsTor  of  respondent,  L  e^,.  fl,980.6i». 

tt'is  therefore  ordered  that  the  Judgment 
of  the  trial  court  Altered  herein  t>e  modified, 
and  that  respondent  herein,  plalntifr  in  the 
court  below,  be  awarded  damages  in  the  sum 
of  $1,980.60,  with  legal  Interest  tbereoo. 

As  so  modified,  the  Judgment  Is  affirmed. 

NOBCROSS,  a  J„  and  OOLBBIAM,  J„ 
concur. 

(21  N.  M.  178) 

STATE  y.  SMITH.   (No.  178T.) 

(Soprane  Oourt  of  New  Mexico.    Nor.  !& 
1915.) 

(BpUabua  by  the  Court.) 

1.  OanfiNAi.  Law  «=9lOI}2— Bill  of  Excep- 
tions—Fili  no — TBAN8CR1PT. 

In  order  for  the  bill  of  exceptlolu  to  bficome 
a  part  of  the  record,  it  should  be  filed  in  tbe 
office  of  the  clerk  of  the  district  court,  and  on 
appeal  the  transcript  of  record  l^uld  so  show. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  j|  2808,  2829,  2834-2861,  2919; 
Dec  Dig.  ^1092.] 

2.  OmHTOAL  Law  «»333— Aizke— Bububr  or 
Pboop— Inbtbcctions. 

In  a  criminal  prosecution,  where  the  de- 
fendant attempts  to  prove  an  alibi,  it  is  er- 
roneous for  tbe  court  to  instruct  the  Jury  that 
"tbe  burden  of  proof  is  upon  tbe  defendant  to 
establish  such  a  defense  to  the  satisfaction  of 
the  Jury,"  as  the  burden  la  upon  the  state  to 
prove  that  the  defendant  was  present  at  the 
time  and  place  the  crime  was  committed,  and 
thifi  burden  never  shifts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  761;  Dec.  Dig.  «=^333.] 

3.  Instbuctions— Intkmst  or  WrrNsss. 

Instruction  as  to  the  interest  of  witnesses 
in  the  result  of  case,  approved  by  the  territorial 
Supreme  Court  in  the  case  of  Territory  v.  Liv- 
ingston, 13  N.  M.  818,  84  Pac.  1021,  foDowed. 

Appeal  from  District  Court,  Quay  County ; 
T.  D.  Leib.  Judge. 
Jessie  Smith  was  convicted  of  unlavrfully 


killing  two  head  <tf  neat  cattle,  and  appeals. 
Reversed  and  remanded,  wltti  directions  to 
award  new  trial. 

M.  Bk  Keator,  of  Tncnmcarl,  and  Hami 
it  Nicholas,  of  Albuauerque,  for  appellant 
H.  S.  Bowman,  Asst  Atty.  Gol,  for  the 
Stat& 

BOBBBTS,  a  J.  Appellant  was  tiled  and 
convicted  in  tiie  district  court  ot  Quay  comity 
for  the  unlawful  killing  of  two  head  ot  neat 
cattle  belonging  to  Ira  Sample.  From  a  Judg- 
ment sentencing  him  to  a  term  in  the  state 
penitentiary,  he  appeals,  and  ass^ns  as  er- 
ror the  action  of  the  trial  court  in  giving 
certain  Inatmetions  and  other  alleged  errors 
not  necessary  to  discuss^ 

[1]  1.  At  the  outset  we  are  met  1^  the 
contentioii  of  the  state  that  the  bill  of  eioep- 
tlons  is  not  shown  to  have  been  filed  in  the 
office  of  the  clerk  of  the  district  court,  and 
tbat^  not  being  so  filed,  it  did  not  become  a 
part  of  the  record  In  the  case.  There  Is 
anude  authority  to  snppnt  the  conteation  of 
the  state  that  tbe  bill  ttf  exceptims.  In  order 
to  become  a  part  of  the  record  of  the  cans^ 
must  be  filed  with  tbe  clerk  ot  tbe  trisl 
court,  and  that  the  record  should  so  show. 
See  City  ot  Tncumcari  r.  B^ore,  18  N.  M. 
331,  137  Paa  666.  In  this  case,  however, 
it  appears  that  a  stipulation  was  entered  in- 
to between  the  attorneys  for  appellant  and  a 
representatire  of  the  Attorney  General's  of- 
fice, which,  to  say  the  least,  might  reasonably 
have  been  construed  by  appellant's  attorneys 
as  waiver  of  the  right  to  question  the  alleged 
insufficiency  of  tbe  transcript  in  this  regard. 
Strictly  construed,  however,  It  is  but  fair  to 
say  that  such  stipulation  did  not  cure  tbe  al- 
leged failure,  but,  as  such  stipulation  proba- 
bly was  otherwise  construed  by  appellant's 
attorneys,  and  thereby  no  steps  were  taken 
to  cure  the  defect,  and  because  of  the  desire 
on  tbe  part  of  the  court  to  always  consider 
a  cause  on  its  merits,  unless  clearly  prevent- 
ed, we  shall  treat  -tbe  bill  of  exceptions  as 
constitutli^  a  part  of  tbe  record,  and  pro- 
ceed to  a  consideration  of  tbe  questions 
raised,  upon  wliich  appellant  relies  tot  a 
versa! 

[2]  2.  Tbe  first  point  made  is  that  the 
court  was  in  error  in  giving  to  tbe  Jury,  ot 
its  own  motion,  instruction  No.  7,  on  the 
subject  of  alibi,  to  the  giving  of  which  proper 
ezceptltms  were  saved.  Tbe  Instruction  in 
guestitHi  was  preceded  by  another  instruc- 
tion on  the  same  subject,  and,  as  both  are 
connected  with  the  same  subject-matter,  they 
should  be  considered  together.  The  tniArne- 
tlons  read  as  follows: 

(6)  "Tbe  defense  interposed  by  the  defendant 
in  tins  case  is  what  is  known  in  lew  as  an  alibi ; 
that  is,  the  defendant  claims  that  he  was  at 
another  place  at  the  time  of  the  commission  of 
the  crime,  and  at  the  time  some  of  the  alleged 
criminating  acts  were  done." 

S7)  "The  court  'instructs  the  Jury  that  such 
efense  is  as  propei*  and  legitimate,  if  proved. 
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MX  any  other,  and  all  the  evidence  bearing  npon 
that  point  ahould  be  carefully  considered  by  the 
inry.  Such  a  defense,  to  be  entitled  to  consid- 
eration, must  show  that  at  the  vary  time  of  the 
commiasion  of  the  crime  charged,  and  the  al- 
leged criminating  acta  were  done,  the  accused 
was  at  another  place  so  far  away  and  under  such 
circumstances  Uiat  he  coold  not,  with  any  ordi- 
nary exertion,  have  reached  the  place  where  the 
crime  was  committed,  or  said  criminating  acts 
were  done  ao  aa  to  have  participated  in  the 
sameL  The  court  Instructs  the  Jury  that,  where 
an  alibi  is  relied  upon  aa  a  defense,  the  burden 
of  proof  is  upon  the  defendant  to  establish  such 
defense  to  the  satisfaction  of  the  jury.  The 
law  is  that,  when  all  proof  Is  in,  both  that  given 
by  the  defondast  and  for  the  state,  and  after  the 
jory  has  considered  all  the  evidence,  that  touch- 
ing the  question  of  an  alibi  as  well  as  the  crim- 
inating evidence  introduced  by  the  state.  If  the 
Jory  then  have  a  reaaonaUe  aonbt  of  the  guilt 
of  the  accused,  they  should  thai  find  him  not 
guilty,  but  not  otMrwlsew" 

The  portion  of  iDStmctlOD  No.  7  which  Is 
claimed  to  be  objectionable  is  the  following 
phraae: 

"The  court  instmcts  the  Jury  that,  where  an 
alibi  is  relied  upon  aa  a  defense,  the  burden  of 
proof  is  upon  the  defendant  to  establish  such  de- 
xense  to  the  satisfaction  of  the  jury." 

The  nnderlyli^  vice  In  the  Instruction  la 
In  the  assumption  that,  where  the  defendant 
Introdoces  evidence  to  establish  an  alibi, 
that  the  burden  of  proof  is  upon  him  "to  es- 
tablish such  defense  to  the  satisfaction  of 
the  jury."  In  other  words,  this  instruction 
disregards  the  fundamental  rule  that  the 
burden  is  always  upon  the  state  to  Introduce 
snch  evidence  as  shall  satisfy  the  Jury  be- 
yond all  reascHiable  doubt  of  the  gnilt  of 
the  defendant  of  the  crime  charged,  and 
that  Included  within  the  facts  which  the  state 
Is  thus  required  to  prove,  In  order  to  carry 
the  burden  which  rests  upon  it,  la  evidence 
showing  the  defendant's  presence  at,  and  par- 
ticipation In,  the  alleged  crime.  When  the 
defendant  Introduced  evidence  to  show  that 
he  was  at  another  place  at  the  time  when 
tbe  state  undertoc^  to  establish  that  be  was 
present  and  participating  In  the  crime,  he 
was  but  rebutting  the  proof  offered  by  the 
prosecution  tending  to  support  tbe  all^tion 
tbat  he  was  then  and  there. 

'"The  protection  of  any  reasonable  doubt  In 
favor  of  the  defendant  applies  in  such  instance 
as  to  any  other  aflSrmatlve  Issue  tendered  in  the 
charge."  Glover  v.  U.  S.,  147  Fed.  426.  77  C. 
C  A.  400,  8  Ann.  Cas.  1184. 

We  are  aware  that  the  foregoing  instrae- 
tlon,  or  Instructions  of  similar  Import,  are 
upheld  by  many  of  the  state  courts,  and  some 
of  tbe  text-writers ;  but  the  weight  of  author- 
ity and  reason  Is  in  accord  with  onr  views 
that  such  a  charge  is  erroneous.  Some  early 
caaea,  decided  by  the  territorial  Supreme 
Coart,  sustained  the  contrary  doctrine  (TruJ- 
iUo  V.  Territory,  7  N,  M.  43,  32  Pac.  IM; 
Wllbum  V.  Territory.  10  N.  M.  402,  62  Pac. 
968),  but  this  doctrine  was  repudiated  by 
tbat  court  in  the  latter  case  of  Territory  v. 
Tftis,  14  N.  M.  899,  94  Pac.  947.  In  that  case 
the  court  was  cooaiderlng  an  Instruction  not 


so  palpably  erroneous  as  the  one  in  the 
present  case.   The  court  said: 

"Such  an  instruction  aa  that  in  question 
puts  a  defeqdant  in  worse  condition,  as  regards 
the  burden  of  proof,  than  if  he  had  offered  no 
ev^ence  of  an  alibi.  In  that  case  the  instruc- 
tion would  be  that  the  prosecution  must  prove 
beyond  a  reasonable  doubt  the  presence  ox  the 
defendant  where  he  could  have  committed  the 
crime  as  charged,  but,  if  ne  oil'ers  evidence  ■ 
that  he  was  not  present,  then  comes  tbe  instruc- 
tion to  the  effect,  as  most  would  construe  it,  that 
he  must  convince  the  Jury  that  he  was  not  pres- 
ent, or,  at  leaat,  that  the  evidence  offered  in  fals 
behalf  must  raise  a  reasooabla  doubt  in  their 
minds  of  hts  presence.  Such  a  result  aavors  too 
much  of  the  doctrine  once  widely  held,  but  now 
nearly  or  quite  obsolete,  that  a  defendant  who 
set  op  an  alibi  and  failed  to  prove  it  to  the 
satisfaction  of  the  jury  should  stand  discredited 
by  his  attempt  It  is  repugnant  to  the  pre- 
sumption of  innocence,  which  continues  until  it 
is  overcome,  beyond  a  reasonable  doubt,  by  the 
evidence  for  the  government" 

In  a  note  to  the  case  of  Olover  v.  U.  S.,  8 
Ann.  Cas.  1184,  wiU  be  found  collected  the 
cases  from  the  various  courts  which  have 
passed  upon  this  question,  and  It  Is  not 
necessary  to  here  further  refer  to  them. 

In  Bishop's  New  Criminal  Frocedara  (2d 

Ed.)  I  1066,  it  Is  said: 

"Some  courts,  if  we  follow  their  language, 
seem  to  look  upon  the  alibi  aa  though  it  were  a 
special  and  separate  defense  under  a  distinct 
plea.  And  they  appear  to  hold  that  tbe  de-  ' 
fendant  baa  the  burden  to  prove  it,  jet  (mly  by 
preponderance  of  the  evidence,  not  beyond  a  rea- 
sonable doubt  On  tbe  other  band,  as  the  fore- 
going elucidation  makes  plain  the  true  doctrine, 
supported  equally  by  reason  and  the  majority 
of  the  cases.  Is  Uiat  the  preaumptlona  and  bur- 
den of  proof  are  not  changed  by  the  alibi ;  and 
the  question  for  tbe  jury  is  whether  or  not^  con- 
templating the  evidence  to  the  alibi  in  connec- 
tion with  all  other  evidence  on  both  sides,  the 
defendant  is  guilty  beyond  a  reasonable  doubt" 

In  Wharton's  Criminal  Evidence  CLOth  Ed.) 
I  333.  it  Is  said: 

"It  is  error  to  charge  the  Jury  that  the  alibi 
must  be  established  by  a  preponderance  of 
proof." 

In  this  case  the  Jury  was  told  that  the 
burden  of  proof  was  apon  the  defendant  to 
establish  his  alibi  to  the  satisfaction  of  tbe 
Jury,  which  was  only  another,  and  possibly 
a  more  fordble,  way  of  stating  tbat  such 
defense  must  be  establtabed  by  a  pr^jtonder- 
ance  of  proof. 

But  it  is  contended  by  the  state  that  the 
vice  In  the  foregoing  Instruction,  Imposing 
upon  the  defendant  the  burden  of  proof  in 
regard  to  the  alibi,  was  cured  by  the  subse- 
quent portion  of  the  Instruction,  by  which 
the  Jury  was  advised  that,  after  considering 
all  the  evidence,  "that  touching  the  alibi,  as 
well  as  the  criminating  evidence  introduced 
by  the  state,"  if  the  jury  then  entertained  a 
reasonable  doubt  as  to  the  guilt  of  tbe  de- 
fendant, they  should  find  him  not  guilty.  In 
the  case  of  Glover  v.  U.  S.,  supra,  it  was 
held,  under  a  similar  charge,  that  the  er- 
ror was  not  cured.  To  say  the  least,  the  In- 
struction was  calculated  to  confuse  the  jury. 
They  were  told,  in  the  first  instance,  that 
the  burden  was  npoa  Qw  HetmAant  to  estab- 
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llsh  the  ftllbl  to  the  satisfaction  of  the  Jury. 
Next,  they  were  told  that,  when  all  the  evi- 
dence was  In,  both  that  given  for  the  de- 
fendant and  the  state,  and  after  the  jury 
had  considered  all  the  evidence,  that  toucl^- 
Ing  the  question  of  alibi,  as  well  as  the 
criminating  evidence  Introduced  by  the  state. 
If  the  jury  then  had  a  reasonable  doubt  as 
to  the  guilt  of  the  defendant,  they  should 
then  find  bim  not  guilty,  but  not  otherwise. 
The  jury  was  first  given  a  rule  by  which 
they  were  required  to  measure  the  evidence 
given  on  behalf  of  the  defendant  to  estab- 
lish the  alibi.  The  burden  was  cast  upon 
him  to  establish  this  defense  to  the  satisfac- 
tion of  the  jury,  and  It  might  reasonably  be 
supposed  that  the  jurors  understood,  that 
If  such  evidence  did  not  satisfy  their  minds 
of  the  truth  of  such  defense,  they  were  not 
warranted  In  entertaining  a  reasonable  doubt 
as  to  the  truth  of  the  alibi. 

[3]  Appellant  also  complains  that  the 
court  erred  In  giving  to  the  jury,  of  its  own 
motion,  instruction  No.  8,  as  to  the  interest 
of  the  defendant  In  the  result  of  the  pros- 
ecution, he  having  testified  as  a  witness  in 
the  case.  As  to  this  question  it  Is  only  nec- 
essary to  say  that  the  territorial  Supreme 
Court,  in  the  case  of  Territory  v.  LlTlngston, 
13  N.  M.  318.  84  Fac.  1021,  announced  the 
correct  doctrine  in  this  regard;  and  the 
trial  court,  upon  a  subsequent  trial,  by  con- 
£c)rmiiig  to  tiie  instruction  there  approved, 
will  avoid  any  questlra  as  to  the  law  upon 
this  phase  of  the  case. 

While  there  are  other  errors  assigned,  they 
are  without  merit  and  require  uo  discus- 
sion. The  cause  will  be  reversed  and  re- 
manded, with  direction  to  the  trial  court  to 
award  the  defendant  a  new  trial,  because  of 
the  erroneous  In'structlon,  which  cast  upon 
the  defendant  the  burden  of  proving  an  alibi 
to  the  satisfaction  of  the  Jnry ;  and  it  is  so 
ordered. 

HANNA,  J.,  concurs.  PABKBR.  J.*  con- 
tra In  the  result 


(21  N.  M.  135) 

STATE  T.  PERKINS  et  aL    (No.  1T27.) 

(Supreme  Court  of  New  Hoxico.   Dee.  10, 

1915.) 

(Svllohua  bti  the  Court.) 

1.  INRTBDCTIONS  OH  INTEREST  OT  ACOUSBD. 

The  inetruction  approved  by  the  territorial 
Supreme  Court  ia  the  case  of  Territory  v.  Liv- 
iogstoD,  13  N.  M.  318,  SI  Pac.  1021,  as  to  the 
interest  of  the  defendant  in  the  result  of  the 
case  adopted  as  a  correct  stat^ent  of  the  law. 

2-  Criminal  Law  ^=a561,  780— Ikstedctionh 
—"Reasonable  Doubt." 

Tbe  preferable  instruction  defining  "rea- 
sonable doubt,"  in  this  jurisdIctioQ,  is  as  fol- 
lows :  "A  'reasonable  doubt"  is  such  a  doubt  as 
wotdd  cause  a  reaB<niable  and  prudwt  man  in 
tbe  graver  and  more  impwtant  affairs  of  life  to 
pause  and  hesitate  to  act  upon  the  truth  of  the 


matter  charged.  But  a  reasonable  doubt  Is  not 
a  mere  possibnity  of  innocence,  nor  a  caprice* 
shadow,  or  speculation  as  to  innocence  not  aris- 
ing out  of  tbe  evidence  or  the  want  of  it.  You 
should  carefully  weigh  and  consider  the  evi- 
dence, and  bring  to  bear  upon  it  tbe  exercise  of 
common  sense  and  jud{:ment  as  reasonable  men, 
and  if,  after  considering  all  tbe  evidence,  you 
can  say  you  have  an  abiding  conviction  of  tbe 
truth  of  the  charge,  then  yon  are  satisfied  be- 
yond a  reasonable  doubt-" 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  1267,  1846-1849,  1851,  1880, 
1904^1922,  1960.  1967 ;  Dec  Oig.  ^561.  789. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Reasonable  Doubt.] 

3.  WiTNESSBS  4s>3T9  — IXPBAOHIIBIIT— PEXOE 

Stateuents. 

A  witness  may  be  impeached,  not  only  by 
his  contradictory  or  inconsistent  statements,  but 
also  by  proof  that  on  a  former  occasion,  under 
circumstances  where  it  was  his  duty  to  state  the 
whole  truth,  he  omitted  to  state  material  and 
relevant  facts  which  he  now  states. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Oent.^^1^  1209.  1220-1222.  1247-1266;  Dec. 

4.  WrTNESSEB  «=>379  —  IMPRACHMBHT  —  BJn- 
DBNCE. 

There  are  three  sorts  of  evidence  that  maj 
be  introduced  to  impeach  a  witness :  First,  evi- 
dence relating  to  his  cbaracter  and  directly  tend- 
ing to  show  that  the  witness  lacks  truthfulness; 
second,  evidence  showing  that  on  former  occa- 
sions, when  purporting  to  fully  narrate  tbe 
facts,  he  nulected  to  state  material  facts  tes- 
tified to  by  bim  on  the  present  occasion;  third, 
evidence  showing  that  bis  testimony  on  the  pres- 
ent hearing  materially  varies  from  the  acts  done 
or  statements  made  by  bim  on  other  occasions. 

[Ed.  I^ote.— For  other  cases,  see  Witnesses, 
Cent  nig.  SS  1209. 1220-122271247-1256;  Dec 
Dig.  «»379.] 

6.  WmrassBs  «s»347— iHFBAOiaairT— PuoB 

ACTS. 

Where  a  witness  testifies  to  facts,  fais  acts 
manifesting  a  belief  in  tbe  existence  of  a  variant 
state  of  facts  may  be  shown. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  1134;  Dee.  Dig.  «s>347.] 

6.  WrrN ESSES  4=3349— luPEAcmcsnT— Cboss- 

ExAMiNATiON— Extent— DiscBETiON. 

Proof  of  tbe  witness'  particular  overt  acts 
of  wrongdoing  are  ordinarily  relevant  as  im- 
peaching evidence,  but  such  acts  can  never  be 
shown  by  any  evidence  outside  tbe  exaadnation 
of  the  assailed  witness,  and  the  extent  of  such 
examination  rests  largely  in  the  discretion  of 
the  trial  court 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §<  1135-1130;  Dec.  Dig.  «=>349.] 

7.  Witnesses  «==>3^  —  Iicpeacbubrt  —  Evi- 
dence OF  Bad  Mobal  Chakactee— Scope. 

Under  section  2180,  Code  1915,  "the  credit 
of  a  witness  may  be  impeached  by  general  evi- 
dence of  bad  moral  character  not  restricted  to 
his  reputation  tar  truth  and  veracity,"  and  it 
is  error  for  the  trial  court  to  limit  silch  testi- 
mony to  the  question  of  the  reputatI(Hi  ot  a 
witness  for  truth  and  vamclty. 

[Ed.  Note.— For  othw  ease^  see  Witnesses, 
Cent  Dig.  f  1123;  Dec  Dig.  «:^42.] 

Appeal  from  District  Court,  Tonanoe 
Ck>unty;  B.  L.  Medler.  Jndge; 

Josiah  Perkins  and  others  were  convict- 
ed of  assault  With  Intent  to  kill,  and  a[H 
peal.  'Reversed  uid  remanded,  with  direc- 
tions to  award  new  trial. 


«s»Fte  ether  essM  wm  same  tspie  and  KBT-NUMBEB  hi  all  Key-Nnmbarsd  Dlgssts  sad  Ind«w 
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B.  A.  Maud  and  Isaac  Barth,  both  of  Al- 
buqaerqne,  for  appellants.  Ira  L.  Grim- 
Bhaw,  Asst.  Atty.  Gen.,  for  the  State. 

ROBERTS,  O.  J.  Appellants  were  Indict- 
ed, tried,  and  convicted  In  the  district 
coort  of  Torrance  county  of  baring  assault- 
ed with  Intent  to  kill  one  Josephine  EInapp. 
From  the  judgment  sentencing  tbem  to  the 
penitentiary,  tbey  appealed,  and,  the  Attor- 
ney General  confessing  error,  the  cause  was 
leTeised  and  remanded  for  a  new  trial.  Up- 
on the  second  trial  they  ware  i^ain  convict- 
ed and  sentenced,  and  prosecute  this  appeal. 

[1]  Many  alleged  eirorg  are  assigned,  not 
all  of  which  need  be  considered,  as  the  prac- 
tice in  this  jurisdiction  la  already  well  set- 
tled as  to  the  points  discussed,  and  atten- 
tion to  the  prior  dedsions  will  enable  the  trial 
court  and  the  parties  to  b.y<AA  a  repetition 
of  error  where  error  was  committed.  For 
example,  the  court  instructed  the  Jury  that, 
In  order  to  determine  what  weight  sboold 
be  slTen  the  testimony  of  the  defeildants 
in  aiTiTing  at  their  verdict,  thi^  should  take 
Into  con^deratlon  the  de£uidant*8  Interest 
In  the  result  <tf  the  case.  In  the  case  of 
Territory  t.  Livingston,  18  N.  M.  318,  81 
I^c.  1021^  the  law  on  this  Question  is  dis- 
cussed, and  an<  Instruction  given  by  th$  trial 
court  approved.  By  conforming  to  sutih  ap- 
proved instruction,  and  the  principles  ttiereln 
enunciated,  all  poesibUi^  of  error  will  be 
obviated. 

[2]  Appellants  also  contend  that  the  In- 
struction given  by  the  court  on  reasonable 
doabt  is  erroneous.  That  ins^<^<Hi,  In 
part,  was  to  the  general  effect  that  a  "rea- 
Bonable  doubt"  was  one  baaed  on  reason, 
and  which  is  reasonaUe  in  view  of  all  the 
evidence.  That  Instruction  was  (proved 
by  the  Supreme  Court  of  the  United  States 
in  the  case  of  HQpt  v.  Utah,  120  U.  8.  481,  7 
Sup.  Ct  614,  80  U  Bd.  708,  but,  as  there  was 
no  proper  exception  taken  to  the  instruction 
in  the  case  at  bar,  it  la  unnecessary  for  us 
to  determine  whettier  the  gtten  Instructimi 
was  correct  or  not  The  following  Instmc- 
tioD  on  reasonable  doubt  we  consider  prefer- 
able In  this  Jurisdiction: 

"A  'reaaonaUe  doabf  is  snch  a  doabt  as  would 
cause  a  reasonable  and  prudent  man  in  the 
graver  and  more  importaiit  affairs  of  life  to 
pause  and  hesitate  to  act  upon  the  truth  of  the 
matter  charged.  But  a  reasoaable  doubt  is  not 
a  mere  poBsibility  of  Innocence,  nor  a  caprice, 
^adow,  or  qpeculatioa  as  to  the  innocence  not 
arising  oat  of  the  evidence  or  the  want  of  It.. 
You  should  carefully  weigh  and  consider  the  evi- 
dence, and  bring  to  bear  upon  it  the  ezerdae  of 
common  sense  and  jodsment  as  reasmable  men, 
and  if,  after  conelderrDg  all  the  evidence,  you 
can  say  yon  have  an  abiding  conviction  of  the 
truth  of  the  charge,  then  you  are  satlsBed  be- 
yond &  reasonable  doubt."  < 

[3]  The  court  Instructed  the  Jury  that  a 
witness  may  be  impeached  by  showing  that 
statements  made  out  of  court  are  contradict- 
OI7  o^  and  inconsistent  with,  his  testi- 
mony on  the  trial  of  the  cause  concerning 


material  matters,  and  by  proof  of  bad  char- 
acter for  truth  and  veracity.  Appellants 
requested  that  the  Jury  be  instructed  that  a 
witness  might  also  be  impeached  by  proof 
of  mnissions  of  material  and  relevant  facts 
In  a  former  proceeding  wherein  the  witness 
was  sworn  to  tell  the  whole  truth  and  noth- 
ing but  the  truth.  It  is  a  well-settled  rule 
Uut  a  witness  may  be  impeached,  "not  only 
by  his  contradictory  or  inconsistent  state- 
ments, but  also  by  proof  that  on  a  former 
occasion,  under  circumstances  where  it  was 
his  duty  to  state  the  whole  truth,  he  omitted 
to  state  material  and  relevant  facts,  which 
he  now  states."  UndOThlU  on  Criminal  Evi- 
dence, f  242;  1  Thompson  on  Trials,  |  SOS ; 
40  Cyc.  2IQ6:  When  an  instruction  prt^rly 
ccmtalnlng  the  doctrine  last  moitioned  Is 
tendered  to  the  court,  and  Is  property  ap- 
plicable to  the  facts  of  the  case,  the  court  Is 
bound  to  instruct  the  Jury  thereon. 

Complaint  is  made  of  the  lnstnictl<m  given 
by  the  court  ot  its  own  mottim  concerning, 
the  defense  of  allbL  This  question  is 
thorotvhly  discussed  in  the  recent  case  of 
State  V.  Smith.  153  Pac.  256.  decided  at  the 
present  term  of  this  court,  and  nothing  more 
need  be  said  In  Uils  regud. 

On  the  trial  <tf  the  case  tbere  was  evidence 
Introduced  by  witnesses  for  the  state,  tend- 
ing to  establish  the  following  facts:  About 
U  o'clock  of  the  night  Of  August  18,  1909, 
four  horsemen  rode  up  to  the  fence  of  the 
Eubena  family,  residents  of  Mountalnair, 
and  neighbors  of  Mrs.  Knapp.  One  dis- 
mounted and  posted  a  notice  on  the  Kul>ena 
gate.  The  notice  contained  a  threat  to  the 
effect  that  the  Eubenas  must  leave  the 
country  within  24  hours  or  suffer  the  conse- 
quences, which  they  intend^  Mrs.  Knapp  to 
suffer.  Those  consequences  were  stated  to 
be  "shooting  up  of  the  Kubena  home  as  we 
did  Mrs.  Knapp."  The  four  horsemen,  whom 
Mrs.  Kubena  described  as  Noble,  George 
I>unn,  John  Dunn,  and  one  of  the  Lee  boys, 
then  rode  east  into  a  standing  timber,  dis- 
mounted, and  were  Joined  by  four  other  men 
named  Perkins,  Qriffln,  Joiner,  and  Freak. 
These  eight  men  then  advanced  toward  the 
Knapp  house  and  discharged  a  volley  of 
shots  at  and  towards  that  house.  After  the 
firing  had  ceased,  Mrs.  Knapp,  who  was  oc- 
cupying a  bed  in  the  northwest  part  of  the 
house,,  arose,  dressed,  and  went  outside. 
She  followed  two  men  to  the  building  occu- 
pied by  Perkins  as  an  office  and  home,  where 
she  overheard  a  conversation  wherein  Grif- 
fin asked  wfaether  tbey  had  killed  Mrs. 
Knapp,  and  Perkins  responded  by  saying  that 
they  would  find  out  in  the  morning.  Griffin 
then  left  the  Perkins  building,  and  Mrs. 
Knapp  returned  home.  The  Knapp  residence 
was  riddled  with  bullets,  all  entering  about 
five  to  seven  feet  from  the  level  of  the  floor. 
Upon  the  trial  Mrs.  Knapp  testified  that  she 
recognized  and  identified  two  of  the  defend- 
ants on  the  nli^t  of  the  alleged  assault,  and 
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the  evidence  shows  that  she  knew  tbem  at 
that  time,  and  bad  known  them  for  some 
time  prior  to  the  occurrence.  Slie  was  a 
very  important  witneas  for  the  state.  The 
appellants  sou|^t  to  impeach  her  testimony 
In  various  waya  The  seventeenth  assign- 
ment  of  error  is  based  on  the  refusal  of  the 
court  to  allow  testimony  offered  by  appel- 
-  lants  tending  to  Impeatdi  tba  credibility  of 
Mrs.  Knapp. 

[4]  "There  are  three  aorta  of  evidence  that 
may  be  Introduced  to  Impeach  a  wltnesa: 
First,  evidence  relating  to  his  diaracter  and 
directly  tending  to  show  that  the  wttness 
ladEs  tmthfDlness;  second,  evidence  showing 
that  on  former  occa^ns,  when  purporting 
to  fully  narrate  the  fitcts,  he  nei^ected  to 
state  material  facts  testified  to  by  him  on 
the  present  occasion;  third,  evidence  show- 
ing that  Us  testimony  on  the  present  hearing 
materially  varies  from  the  acts  done  or 
statements  made  him  <m  other  occasions." 
7  Ency.  of  Evidence  17. 

The  law  in  New  Mexico  as  to  ImpeftChment 
of  a  witneas  Is  found  in  section  217&  Code 

ms: 

"If  a  witness,  upon  croas-examination  aa  to  a 
former  statement  made  by  him  relative  to  the 
subject-matter  of  the  caoae,  and  inconsisteat 
witb  bis  present  testimony,  does  not  distinctly 
admit  that  be  did  make  sucb  statemMitt  proof 
niay  be  given  that  he  did  in  fact  make  it,  but 
before  such  proof  can  be  given  the  drcumetances 
of  the  supposed  statement,  lofficient  to  desig- 
nate the  particular  occasion,  must  be  mentioned 
to  the  witness,  and  he  must  be  asked  whether 
or  not  he  did  make  such  statemait." 

In  the  bill  of  exc^Mis,  In  tbn  testimony 
of  Mrs.  Knapp,  we  find  the  fOllimlng: 

"Q.  Is  it  not  a  fact  that  in  the  court  of  Judge 
Fuller,  at  the  preliminary  exatnfnatloQ  of  Lee, 
who  was  charged  with  this  offense,  that  you 
testified  that  yon  didn't  know  wlio  bad  shot  In- 
to your  house?  Mr.  Hamilton :  Objected  to  as 
immaterial.  The  Court:  Objection  overruled. 
A.  Kg,  sir.  Q.  What  do  you  mean  by  that; 
that  you  didn%  teU  it?  A.  Yes,  air.  Q.  And 
that  vou  didn't  aay  that  you  didn't  know  who 
shot  into  your  honss;  is  that  the  Idea?  A.  I 
didn't  say  it" 

And  further: 

"Q.  I  will  ask  yon  If  it  is  not  a  fact  that 
some  time  about  February,  1010,  you  met  Mrs. 
Gavens  in  the  parlors  of  the  Darras  Hotel,  at 
Willard,  N.  M.,  and  that  you  had  a  conversation 
witb  her  about  this  occurrence,  fn  which  yoa 
asked  her  If  her  husband,  Jndd  S.  Gavcos,  didn't 
know  who  had  shot  up  your  house,  and  if  you 
didn't  tell  Mrs.  Cavens  that  you  had  no  idea 
who  shot  up  your  house,  that  you  were  so  badly 
frightened  that  you  laid  down  flat  on  the  floor, 
and  that,  if  you  had  not  been  so  t>adly  fright- 
ened, you  would  have  gone  outside  and  to  the 
house  of  Josiah  PerltinB,  and  that  you  so  stated 
that,  if  you  had  done  so.  you  would  have  found 
both  Mr.  Perkins  and  Griff  [meaning  J.  H. 
OriffinJ  gone?  Mr.  Hamilton:  Objected  to.  If 
it  la  ror  the  purpose  of  impeachment,  I  don't 
think  the  time  Is  sufHcinitly  stated.  Mr.  Mann  : 
I  am  not  done  with  the  question.  *  *  *  Q. 
And  that  you  were  afraid  to  go  outside  for  fear 
the  unknown  parties  were  still  standing  around 
and  mipht  shoot  you.  Mr.  Hamilton :  If  the 
question  isi  for  the  purpose  of  impeachment,  it 
does  not  eufflciently  fix  the  time.  The  Court: 
He  says  about  Febrnary.  He  can  call  attention 
to  any  time  in  February.  That  is  sufficient 
The  oDjectirai  Is  overrnled.  A.  No.** 


And  again: 

"Q.  I  wiU  ask  yon  if  It  Is  not  a  fisct  that  m 
the  morning  of  August  19. 1909— about  two  days 
after  the  19tb— you  didn't  meet  Mr.  Cavens  in 
Mountainair,  N.  M.,  and  if  yon  didn't  ask  him 
if  be  knew  the  whereabouts  of  one  Nye,  and-  if 
he  didn't  tell  you  he  had  gone  to  the  mountains, 
or  that  Iw  thought  be  had  gone,  and  didn't  yon 
ask  him  if  he  luid  no  idea  who  it  was  who  sliot 
up  your  house,  and  that  be  told  you  he  didn't, 
and  you  then  asked  him  if  he  thought  Charles 
A.  Noble,  Josiah  Perkins,  J.  H.  Griffin,  B.  W. 
McCoombs,  the  Dunns  and  Lees  had  done  it, 
and  he  told  you  'No,'  he  thought  not,  and  yoa 
then  said  you  didn't  think  so  either?  Is  uiat 
the  truth  or  not?  A.  No,  sir.  Q.  And  then 
didn't  you  adi  him  If  he  knew  any  Mexicans 
that  he  thought  might  have  done  it?  A.  No^ 
sir.  Q.  And  did  yon  not  then  say  that  you 
didn't  know  who  did  It.  but  that  yon  were  gmiv 
to  find  out?  A.  Vo,  St:* 

CSearly,  the  foundation  was  proper^  Isld 
as  required  by  the  statutes,  the  qnestloD 
asked  and  allowed  by  the  court,  and  the  wit- 
ness denied  making  the  statements,  and  atUl 
the  oonrt  refased  offm>  of  appellants  to 
prove  that  the  witness  Mrs.  Knapp  had  made 
the  TOT  statemoits  that  she  denied  making. 
In  ad^tlra  to  that,  we  find  the  qoestlon 
asked  of  Mrs.  Knan)  If  dw  did  not  ask  Sbr. 
McCoombs,  In  the  presence  of  Mr.  Oummlngi. 
at  Mountainair,  N.  M.,  on  the  morning  after 
the  alleged  shooting,  to  go  out  to  Priest's 
Canyjon  and  get  a  man  by  the  name  of  Nye, 
saying  that  the  witness  bad  said  that  I^e 
knew  who  did  Uie  shoottnft  and  that  she 
wanted  Nye  to  tell  Iwr  irtio  it  was  that  shot 
up  her  house,  and  the  court  refused  to  allow 
the  question  to  be  answered,,  over  the  obJee> 
tton  of  sibilants,  and  dmied  the  ottvr  of  ap* 
pellants  to  prove  those  statonents  by  the 
witness  Mrs.  Knapp.  And  throni^ont  flie 
record  can  be  found  other  instances  wherein 
Is  shown  that  the  court  denied  qvdlants 
their  statutory  right  to  Impeadi  the  testi- 
mony of  the  witness  for  the  state  by  proof  of 
Inconsistent  statements  made  prior  to  the 
trial,  which  undoubtedly  was  prejudicial  to 
appellants  and  weM  revraslble  error..  With 
particular  force  does  this  apply  to  flte  proof 
of  the  testimony  i^ven  1^  Mrs.  Knanp  In 
Judge  Fuller's  court  a  few  days  after  the 
crime  was  comuiltted,  and  also  to  the  act  of 
swearing  out  complaints  and  statements 
made  on  oath  in  the  comiAalnts  whidt  wwe 
sworn  to  by  Mrs.  Knapp  within  a  day  or  two 
after  the  crime  was  committed,  fdiarglng  one 
Nye  and  one  Charles  Lee  with  the  offense, 
and  the  further  fact  that  no  complaints  were 
filed  against  appellants  or  either  of  them  for 
a  year  after  the  alleged  crime  was  oconmlt- 
ted. 

[I]  It  Is  also  clearly  established  that  a  wit- 
ness' acts  variant  from  bis  testimony  on  the 
stand  may  be  shown  to  Impeadi  hbn. 

"Where  a  witness  testifies  to  facta.  Us  acts 
manifesting  a  belief  in  the  exlstenoe  of  a  vari- 
ant state  of  facts  may  be  shown.**  7  Bney.  eC 
Evidence,  149l 

This  is  the  general  rule,  and  tt  does  not 
need  any  sunwttlnK  anthori^. 
The  witness  Knapp  testified  that  she  knew 
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on  tbe  nlf^t  of  the  sbooUng  that  appellants 
Perkins  and  Orlffin  had  done  the  shooting. 
Appellants  offered  to  show  variant  acts  of 
hers  showing  that  within  a  day  or  two  after 
the  shooting  she  swore  ont  complaints  against 
one  Nye  and  one  Lee  charging  tbem  with  the 
ofTen&e;  that  she  did  not,  nor  did  any  one 
else,  make  any  accnsaUon  against  appel- 
lants until  a  year  after,  and  the  court  re- 
fused to  admit  proof  of  that  fact,  being  con- 
sistent in  its  refusal  to  allow  tbe  state's  wltr 
nesses  to  be  impeached.  It  Is  also  clearly 
established  that,  when  a  witness  whose  duty 
It  is  to  speak  and  disclose  a  certain  fact 
within  his  knowledge  ftdls  to  do  so,  his  omis- 
sion becomes  significant,  and  raises  a  pre- 
somption  that  the  fact  bad  not  transpired  or 
was  not  known  to  blm,  and  therefore  a  wit- 
ness may  be  impeadied  b7  iwoof  of  indi 
omission. 

It  is  stated  In  Ttdmne  7,  Bncy.  ot  Bhrldence, 

p.  154.  that: 

"Where  the  assailed  witness  was  under  no  ob- 
ligation to  speak,  yet  might  naturally  have 
been  expected  to  speak,  in  most  Jnrisdictunis  his 
Mniaalou  becomes  signiBeant.*' 

It  would  naturally  be  expected  that  tbe 
prosecuting  witness  would  file  information 
against  all  persons  known  to  her  to  have 
participated  in  tbe  alleged  crime  against  her. 
The  fact  that  she  filed  such  information 
against  Lee  and  Nye,  and  omitted  to  prefer 
charges  against  Perkins  and  Griffin,  was  a 
fact  which  should  have  gone  to  tbe  Jury,  for, 
naturally,  it  would  be  supposed  that,  if  she 
had  known  at  that  time  that  Perkins  and 
Griffin  participated  in  sbootlng  up  her  bouse, 
she  would  hare  preferred  charges  against 
tbem  also.  She  could,  of  course,  on  redirect 
examination,  hare  accounted  for  her  failure 
so  to  do,  if  possible,  and  after  the  facts  were 
before  the  Jury  they  could  glTe  to  such  cir- 
cumstances the  weight  to  which  it  was  enti- 
tled. 

[8]  Complaint  Is  also  made  of  the  refusal 
of  the  trial  court  to  [>ennlt  tbe  appellants,  on 
croes-examlnatlbn  of  Mrs.  Eubena,  a  very 
important  witness  for  the  state,  to  ask  tbe 
witness  as  to  specific  acts  of  wrongdoing  on 
her  part'  Tbe  same  is  true  of  the  prosecut- 
ing witness,  Mrs.  Knapp.  Tbe  law  in  this 
Jurisdiction  was"  settled  by  the  territorial 
Supreme  Court  In  the  cases  of  Territory  v. 
ChaTez,  8  N.  M.  528, 45  Pac.  1107 ;  Borrego  t. 
Territory,  8  N.  M.  446,  40  Pac.  349;  and  Ter- 
ritory T.  De  Gutman,  8  N.  M.  92,  42  Pac.  48. 
There  Is  a  sharp  conflict  in  tbe  authorities 
upon  this  question,  but,  as  tbe  territorial  Su- 
preme Court  has  adopted  tbe  rule  that  proof 
of  a  witness'  particular  overt  acts  of  wrong- 
doing are  ordinarily  relevant  as  impeaching 
evidence,  but  that  such  acts  can  never  be 
shown  by  any  evidence  outside  the  examina- 
tion of  the  assailed  witness,  and  that  the  ex- 
tent of  sqch  examination  rests  largely  In  the 
discretion  of  the  trial  court,  we  can  see  no 
good  reason  to  depart  from  tbe  rule  of  prac- 
tloe  thus  estabUsbed.   Careful  attention  to 


the  cases  dted  will  enable  the  trial  court  to 
avoid  error  in  this  regard  upon  a  subsequent 
trial. 

[7]  Tbe  appellants  sought  to  Impeach  the 
credit  of  Mrs.  Knapp  by  general  evidence  of 
bad  moral  character.  Several  witnesses  were 
produced  by  whom  appellants  <^ered  to 
prove  the  general  reputation  of  tbe  witness 
for  bad  moral  dutracter  tn  the  neighborhood 
in  whldi  she  resided.  The  court  refused 
such  evidence,  and  Informed  counsel  for  ap* 
pellant  that  tbey  could  only  prove  her  repu- 
tation for  truth  and  veracity.  In  tbe  absence 
of  statute,  this  is  the  correct  rule,  but  in  this 
state  we  have  a  statute  (section  2180,  Code 
1916)  which  expressly  permits  tbe  credit  of 
a  witness  to  be  impeached  by  general  evi- 
dence of  bad  moral  character.  Tbat  [rartiou 
of  tbe.statute  material  here  reads  as  follows: 

"The  credit  of  a  witness  may  be  impeadied  by 
general  evidence  of  bad  moral  cfasracter  not  re< 
stricted  to  bis  reputation  for  truth  and  verac- 
ity." 

In  view  of  tbts  statute,  tbe  action  of  the 
court  in  excluding  the  proffered  evidoice  wan 
clearly  erroneous. 

Albert  Kuhena  testified  as  a  witness  for 
tbe  state.  Bis  evidence  was  very  damaging 
to  the  defendants.  At  the  time  of  tbe  com- 
missi on  of  the  alleged  crime,  he  resided  in 
Mountainair,  and  contloued  to  live  there  un- 
til about  two  years  before  the  trial,  at  which 
time  he  removed  to  tbe  state  of  Oklahoma. 
The  at^lants  sought  to  prove  that  he  had  a 
bad  reputation  for  truth  and  veracity  in  the 
neighborhood  of  Mountainair  at  the  time  be 
left  there,  two  years  preceding  tbe  triaL  The 
trial  court  held  tbat  it  was  not  competent  for 
tbem  to  do  so,  but  that  such  proof  could  only 
go  to  his  reputation  at  tbe  time  of  tbe  trial. 
Tbe  exclusion  of  this  evidence  was  dearly 
erroneous. 

Wharton  oh  Criminal  Bvldence,  p.  1007. 
lays  down  what  he  considers  tbe  majority 
rule,  to  the  effect  th«.t  prior  character  at  any 
time  may  be  admitted  as  relevant  to  show 
present  character.  Mr.  Wlgmore,  in  volume 
2  of  bis  work  <m  Evidence,  pp.  1067.  1068, 
says: 

."On  principle,  the  correct  sdutlon  seems  to 
be  tbat  prior  character  at  any  time  may  be  ad- 
mitted as  being  relevant  to  ihow  present  char- 
acter, and  therefore  Indirectly  to  show  the  prob- 
ability as  to  truth  speaking.  The  only  Umita- 
doD  to  be  applied  would  be  that  applicable  to  all 
use  of  a  former  condltiixi  to  show  the  present 
one;  *'  *  *  1.  e.,  that  the  charact^  must  not 
be  so  distant  in  time  as  to  be  devoid  of  real 
probative  value  in  showing  present  character; 
this  limitatit»i  to  be  applied  in  the  discretion 
of  the  trial  oourt" 

This  question  will  be  found  fully  dlscusseil 
In  a  case  note  to  the  case  of  People  v.  Mix, 
12  Ann.  Cos.  893.  The  authorities  there  col- 
lected dearly  shows  that  the  proffered  evi- 
dence was  admissible.  As  we  have  discussed 
tbe  only  errors  apparent  In  tbe  record,  tlie 
remaining  points  made  need  not  be  consid- 
ered. 

For  ttw  zaasms  stated  tbs  omse  must  be 
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reversed  and  remanded,  with  directions  to 
the  trial  court  to  award  the  appellants  a  new 
trial ;  and  it  is  so  ordered. 

HAMNA  and  PABKEB,  33^  concnr. 

{a  N.  u.  tin  ^=«= 
KELLEY  T.  Ml&RRON.  State  Tresaarci; 

(No.  1864.) 

(Supreme  Court  of  New   Mexico.     Not.  17, 
1915.) 

(SpUabut  hg  the  Court.) 

1.  Statutes  <&=9286-^t£GUi.unT  or  Enaot- 

MENT— Review  bt  Coubtb. 

Tlie  enrolled  bill  which  has  been  signed  b7 
the  Speaker  and  President  ot  the  respective 
bouBes,  as  required  bj  section  20,  of  article  4 
of  the  CoDstitution  and  approved  hy  the  Gov- 
ernor and  deposited  with  the  secretary  of  state, 
as  required  by  Constitution,  |  22,  art.  4.  is  con- 
clusive upon  the  court  a,  as  to  the  r^uiarity  of 
its  eDactment,  since  the  signatures  of  the  of- 
ficers are  a  solemn  declaration  by  the  officers  of 
a  co-ordinate  department  tbat  the  bill,  as  en- 
rolled, was  enacted  and  approved. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  Si  42,  386 ;  Dec  Dig.  *=»286.1 

•J.  ('((NSTITUTIOXAL  LaW  ^=»70— STATUTES 

Beview  bt  Coubtb. 

Each  of  the  three  departments  ot  fovern- 
mcnt  is  equal  aad  co-ordinate  and  responsible 
only  to  the  people,  and  the  courts  arc  not  war- 
ranted in  assuming  that  their  department  is  the 
only  one  to  which  it  la  safe  to  intrust  the  en- 
forcement of  the  provisions  of  the  Constitution 
regulating  the  enactment  of  itatutec 

Ll'vl.  Note.— For  other  cases,  see  Constitution- 
al Law,  Ccat  Dig.  SS  129-132,  137;  Dec  Dig. 

3.  Statutes  <8=9285  —  ENACTMEirr — Review 

B7  COUBTS. 

courts  will  not  look  beyond  the  prop- 
erly authenticated  legislative  act,  on  file  In  the 
office  of  the  secretary  of  state,  certified  and 
signed  as  required  by  the  Constitution,  to  the 
jooraal  of  either  house  for  the  purpose  of  deter^ 
mining  whether  such  act  was  read  in  full  there- 
in, after  it  bad  been  enrolled  and  engrossed,  as 
required  by  section  20,  art.  4,  of  the  Constitu- 
tion. 

[Ed.  Note.— For  other  cases,  sea  Statutes, 
Cent  Dig.  H  17,  27,  384,  385;  Dec  Big.  «» 
286.] 

4.  k'nacthert   off    statute  —  review  .  bt 
Courts. 

The  case  of  Earnest  v.  Sargent,  150  Pac 
1018,  wherein  the  court  held  that  it  would  look 
to  the  journal  to  ascertain  whether  an  act  bad 
been  passed  over  the  Governor's  veto,  distin- 
guished from  the  presoit  case. 

Appeal  from  District  Court,  Santa  FA 
County ;  M.  O.  Mecbem.  Judge. 

Action  by  Harry  B.  Kelley  against  Owen 
N.  MarroD,  State  Treasnrer.  ft'rom  Judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

Vaugbt  &  Watson,  of  Demlng,  for  appel- 
lant Frank  W.  Clancy,  Atty.  <3en.,  for  ap- 
pellee. 

ROBERTS.  C.  J.  [1]  The  second  legis- 
lative assembly  of  tbe  state  of  New  Mexico, 
by  chapter  32,  Laws  1915,  provided  for  the 
creation  of  an  armory  board  of  control,  and 
for  the  com.truction  of  an  armory  building 


In  the  vUlage  of  Carlsbad,  and  antborized 
an  Issue  ot  bonda  to  pay  for  such  building, 
and,  by  cbapter  46,  Laws  1915,  like  provi- 
sions  were  made  for  an  armory  bnllding  in 
tbe  village  of  Demlng,  in  said  state.  The 
state  treasnrer,  as  reQoired  by  sucb  acts,  was 
proceeding  to  advertise  and  sell  audi  bondi 
wlien  tbe  present  action  was  instituted  In 
the  court  below  to  enjoin  him  from  so  dotn^ 
by  tbe  appellant,  a  taxpayer  of  tbe  state. 
To  tlie  complaint^  whldi  eet  op  the  invalid- 
ity of  the  acts,  a  demnrrv  was  sustained. 
Tbe  right  of  the  teeasnrer  to  proceed  was 
challenged  ca  the  ground  that  the  said  pre* 
tended  l^lslative  acts  were  not  legally  at- 
acted,  in  tlut  the  journal  of  the  House  of 
Representatives  does  not  show  a  compliance 
with  section  20,  art  4,  of  tbe  ConstitntioD, 
the  first  sentence  only  of  whldi  la  material, 
and  reads  as  ftdlows: 

^'Immediately  after  the  passage  of  any  blD 
or  resolution,  it  shall  be  enrolled  and  engrossed, 
and  read  publicly  in  full  in  each  house,  and 
thereupon  shall  be  signed  by  the  presiding  of- 
ficers of  each  bouae  in  open  session,  and  the 
fitct  of  such  reading  and  signing  iliali  be  enter- 
ed on  the  journal." 

Tbe  acts  in  question  were  signed  by  tbe 
respective  officers  of  each  house,  and  the 
fact  of  such  signing  appears  upon  the  re- 
spective Journals.  It  does  not  appear  from 
such  journal,  however,  that  tbe  bills  were 
read  in  full  in  each  house  after  being  en- 
rolled and  engrossed,  as  required  by  the 
above  constitutionai  provision.  After  be- 
ing signed  by  tbe  re^>ective  officers  of  each 
house,  tbe  bills  were  presented  to  the  Gov- 
ernor, by  him  approved,  and  signed  and  de- 
posited in  tbe  office  of  the  secretary  of  state. 

It  is  contended  by  the  Attorney  General 
that  the  court  cannot  look  behind  the  prop- 
erly authenticated  bill  in  the  office  of  the 
secretary  of  state  to  the  Journal,  to  see 
whether  the  constitutional  mandates'  have 
been  complied  with  by  the  Legislature  in 
tbe  enactment  of  tbe  laws,  but  that  tbe  laws, 
having  been  authenticated  and  promulgated 
by  the  legislative  department  to  the  publio 
In  the  manner  authorized  by  the  Constito- 
tion,  this  is  conclusive  evidence  of  their  pn^ 
er  passage  by  tbe  Legislature. 

At  the  outset  of  the  discussion  of  tbe  gu^ 
tion,  it  is  proper  to  state  that  there  exists 
an  irreconcilable  conflict  in  the  authorities 
upon  the  question.  The  cases  discussing  the 
question  may  be  generally  classlQed  under 
four  heads:  First  Those  holding  that  the 
enrolled  act  duly  signed  by  the  presiding 
officers  of  tbe  two  branches  of  tbe  Legisla- 
ture and  approved  by  the  Governor  and  lodg- 
ed with  the  secretary  of  state,  is  conclusive, 
and  cannot  be  sbon'n  to  be  lovalld  by  ref- 
erence to  tbe  journals.  Second.  Those  which 
hold  that  the  enrolled  act  thus  signed,  ap- 
proved, and  deposited  with  the  secretary 
of  state,  is  not  conclusive,  but  tbat  the  legis- 
lative  journals  can  be  examined  to  sea 


^9For  oOm-  eaiM  set  nmm  topl«  and  KBY-NUMBBH  in  aU  Key-Numberwl  DUwt*  ud  Indana 


Digitized  by  Google 


N.MJ 


KELLEY  y.  MABRON 


263 


whether  the  act  has  been  coostltutiODally 
passed.  These  decisions  consider  the  Jour- 
nals as  in  the  nature  of  minutes,  or  the 
ultimate  docnmentary  evidence  of  what  was 
done  by  the  Ijeglslature,  and  hold,  not  only 
that  an  affirmative  entry  upon  the  Journal, 
showing  a  violation  of  the  constitutional 
methods  of  enacting  laws,  will  invalidate  an 
act,  but  also  that,  the  Journal  being  the  com- 
plete evidence  of  legislative  action,  silence 
is  equivalent  to  negation,  and  the  failure  of 
the  Journal  to  show  that  a  constitutional 
provision  was  complied  with  Is  equivalent 
to  n  statement  that  it  was  not  complied  with, 
and  hence  Is  equally  fatal  to  the  act  as  a 
direct  statement  of  noncompliance  would  be. 
Third.  Those  which  bold  that  such  enrolled 
act  Is  not  conclusive,  and  that  the  Journals 
may  be  examined  for  certain  purposes,  but 
that  a  failure  of  the  Journals  to  show  a  full 
compliance  with  the  constitutional  require- 
ments in  regard  to  the  modes  of  passage  of 
the  acts  will  not  cause  the  act  to  be  held 
unconstitutional,  and  that  this  will  only  be 
done  where  the  entries  on  the  Journal  affirm- 
atively show  that  the  act  has  not  been 
constitutionally  passed.  Fourth.  Decisions 
which  do  not  rest  upon  general  rules  or 
principles,  bnt  set  as  a  basis  the  peculiar 
or  special  language  of  the  Constitution  un- 
der consideration.  De  Loach  v.  Newton,  134 
Ga.  730,  68  S.  E.  708,  20  Ann.  Cas.  342.  In- 
cluded In  the  ia&t  class  are  those  cases 
which  hold  that  a  failure  to  show  on  the 
Jounu4  compliance  witb  a  constitutional 
requirement  does  not  invalidate  the  act,  un- 
less the  Constitution  directs  ttiat  such  com- 
pliance must  be  entered  on  the  Journal. 

[2, 3]  As  to  whether  the  courts  will,  or  will 
not,  look  behind  the  properly  authenticated 
act  to  the  Journal  for  the  purpose  of  ascer- 
taining that  all  the  constitutional  provisions 
relative  to  Its  enactment  have  been  complied 
with.  It  may  be  stated  that  the  courts  are 
approximately  equally  divided;  but  public 
policy,  reason,  and  logic  and  the  modern 
trend  of  authority  all  support  the  first  posi- 
tion. The  courts  which  hold  otherwise  lose 
si^t  of  the  purpose  and  form  of  our  gov- 
ernment, and  the  Independence  which  exists 
between  the  various  departments  thereof. 
Onr  Constitution,  and  in  fact  the  Constitution 
of  the  United  States  and  each  of  the  states, 
bare  provided  for  three  great  branches  of 
government,  all  of  equal  dignity  and  power 
within  their  proper  spheres,  and  each  Inde- 
peudmt  of  the  other.  Certain  duties  of  gov- 
Miunent  are  confided  to  each  of  these  depart- 
ments,  which  it  is  required  and  authorized 
to  exercise,  within  constitutional  limitations, 
without  any  interference  from  either  of  the 
others.  Upon  the  legislative  branch  of  gov- 
ernment Is  cast  the  duty  of  enacting  such 
laws  as  are  deemed  calculated  to  promote  the 
prosperity  and  happiness  of  the  people  and 
provide  for  the  general  welfare.  The  Judi- 
cial department  Is  created  and  endowed  with 
the  power  to  construe  and  interpret  the  laws 


and  administer  Justice,  between  state  and 
citizen,  citizen  and  citizen,  or  citizen  and 
stranger.  It  has  no  power  to  interfere,  nor 
is  It  concerned,  with  the  enactment  of  laws 
by  the  legislative  department.  It  is  true  that 
this  department  determines  whether  an  act 
of  the  Legislature  conflicts  with  the  funda- 
mental law  of  the  state,  but  this  is  a  matter 
entirely  foreign  to  the  enactment  of  the  law. 
The  executive  executes  the  laws,  and  per- 
forms certain  duties  which  the  Constitution 
and  law  impose  upon  it,  and  acts  independ- 
ently  ct  either  of  the  other  departments.  The 
officers  of  each  department,  except  In  certain 
instances,  are  answerable  only  to  the  people. 
The  Constitution  has  conferred  np<m  eadi 
CCTtain  broad  powers,  and  has  prescribed 
the  manner  In  whidi  those  powers  Bhall  be 
exercised.  The  mandates  thus  given  must  be 
held  to  be  directed  only  to  the  officers  exer- 
dslng  tbe  powers  conferred,  upon  whom 
rests  the  respcmslbllity  of  se(dng  that  their 
acts  comply  with  such  requiremrats,  uifless 
some  one  of  the  d^rtments  of  government 
has  been  created  wiUi  superior  powers  and 
prerogatives  and  ^rea  a  sapervlsory  control 
ov«  the  other  supposedly  equal  and  inde* 
pendmt  departments  of  goremment 

Section  1,  art  8,  of  the  ConsUtation  ex- 
pressly prohibits  the  exercise  by  <me  of  the 
departments  of  govenunent  of  powers  be- 
lons^ng  to  another  department,  "wcc^t  as  in 
this  Constitution  expressly  directed  or  per- 
mitted," and  no  express  grant  of  power  is 
givoi  to  the  jodlcdary  to  superrise  the  acts 
and  coBduct  of  tbe  Legislature  in  tbe  passage 
of  a  legislative  act 

In  our  Constitution  tbe  Judidal  department 
is  given  certain  broad  powers,  and  the  Jutis- 
dictim  of  the  varioua  courts  is  defined.  In 
certain  omtlngencles  tbe  Supreme  Court  Is 
authorized  to  call  In  a  district  Judge  to  sit  in 
place  of  one  ot  the  legoiar  Judges  of  tbe 
court  No  one  would  contend  that  eitber  of 
the  other  departments  of  goremment  would 
have  tbe  right  to  questton  a  Judgment  of  the 
court,  upon  tbe  ground  that  It  did  not  have 
the  right  to  call  in  a  district  Judge  wlu  might 
have  participated  in  tbe  opinion.  Could  the 
Legislature  by  an  act  disapprove  of  a  Judg- 
ment of  the  Supreme  Court  on  ttie  ground 
that  some  procedure  prescribed  by  tbe  Constt- 
tiitlon  bad  not  been  complied  with?  The 
Governor  is  given  the  right  to  act  In  a  cer- 
tain way  upon  his  finding  that  certain  facts 
exist  Could  either  of  the  other  departments 
le^ily  ceSX  in  question  his  act  upon  the 
ground  that  be  had  erroneously  determined 
the  facts  upon  which  his  action  was  predi- 
cated? The  very  statement  of  the  assump- 
tion of  the  right  of  either  of  the  other  de- 
partments to  question  the  acts  and  Judgments 
of  the  Judiciary  Is  so  shocking  to  thS  mind 
that  it  demonstrates  the  fallacy  of  the  prop- 
osition that  the  judicial  department  has  the 
power  to  go  behind  the  duly  and  properly 
authenticated  act  of  the  Legislature  to  see 
whether  there  has  been  compliance  with  con- 
stitutional directions  as  to  its  method  of  pro- 
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cedure.  If  tbat  proposltloii  were  cwrect, 
tben  the  three  branches  of  oar  goTemmeot 
are  not  equal  and  co-ordinate,  as  generally 
supposed;  but  the  Judicial  branch  of  the 
gOTerninent  is  paramount  to  each  of  the  oth- 
ers, and  is  Invested  with  the  i>ower  and  charg- 
ed with  the  duty  of  exercising  a  supervisory 
control  over  both  the  other  departments  of 
government,  and  of  seeing  to  It  that  such  de- 
partments act  and  perform  their  functions, 
not  according  to  their  interpretations  of  the 
constitutional  mode  of  doing  the  act  tmder- 
taken,  but  as  the  Judicial  branch  of  the  gor- 
enunent  may  interpret  the  fundamental  law 
as  to  the  method  of  procedure 

The  only  Interpretation  whlcb  is  oooristent 
with  the  eqnali^  and  indepmdence  of  the 
three  departments  of  goTenunait  is  that  snch 
eoDstltutional  proTlslons  are  directed  to  tbem 
severaHy,  and  that  npon  the  department  to 
which  the  provision  la  tUrected  rests  the  re- 
sponsibility and  duty  of  Interpreting  and 
ctnoplylng  therewith.  The  officers  of  the  leg- 
Islatlve  department  In  this  state  are  selected 
In  t3ie  same  manner  and  are  answerable  to 
the  same  power  as  the  Jodlclary.  Tin  peo- 
ple are  as  well  able  to  choose  honest  and 
capable  lawmakera  as  they  an  to  choose  up- 
right and  ri^teoos  Judges.  Bat  It  is  cm- 
tended,  that  If  these  constttatlonal  provMons 
are  not  applied  and  enforced  by  the  courts, 
It  will  be  possible  for  the  officers  of  Qie  as* 
semUy  and  the  Governor  to  enact  laws  with- 
out the  concurrence  ^  the  members  of  the 
Legislature.  The  answer  to  this  contention 
Is  plain.  Power  nrast  be  reposed  upon  some 
one,  and  the  reposing  of  snch  povrev  In  the 
officers  named  Is  greaUy  to  be  preferred  to 
placing  In  the  hands  of  the  deA  of  either 
the  House  or  Senate,  the  anllmlted  and  arbi- 
trary power  of  nnmaklng  a  law,  which  might 
have  received  -the  onanlmous  approval  ev- 
ery member  of  each  house;  or  to  intrnstliu; 
the  validity  of  all  tte  laws  enacted  to  the 
Integrity  and  competency  ot  a  cleri:.  not 
elected  by  the  pet^le,  and  asually  anfamlliar 
with  the  duties  devolving  npcai  him  under 
the  Constitution.  Is  It  to  be  presumed,  and 
can  we  logically  assume,  that  the  constltn- 
tkmal  convention  intended  that  the  Journal, 
prepared  by  one  man,  or,  as  Is  asaally  the 
case,  prepared  by  some  stenographer  acting 
for  the  clerk,  stidran.  If  ever,  read  under- 
standli^Iy  in  the  assembly,  should  take  con- 
trolling precedence  over  the  solemn  acts  of 
the  Speaker  of  the  House,  the  President  of 
the  Senate,  the  clerks  of  the  House  and  Sen- 
ate, and  the  Governor  of  the  state  in  signing 
and  certifying  to  the  fact  that  the  bill  duly 
passed  and  became  a  law.  We  do  not  beUeve 
such  to  have  been  the  Intention  of  the  fram- 
ers  of  the  Constitution,  and  the  consequences 
of  such  a  construction  are  so  fraught  with 
evil  and  uncertainty,  and  will  lead  to  such 
endless  confusion,  that  it  is  clear  the  court 
should  not  so  construe  the  language  used, 
unless  such  Is  the  only  reasonable  alterna- 
tive. 

Certainty  as  to  what  the  law  Is.  is  sreatly 


to  be  desired,  both  by  the  courts  and  the 
peopde.  Courts  take  Judicial  knowledge  ot 
the  statute  law  of  the  state,  and  the  people 
are  bound  to  know  the  law,  at  their  peril. 
Ignorance  of  the  law  Is  no  excuse.  A  1^^ 
latlve  assembly  meets  and  enacts  certain  sup- 
posed laws,  which  are  published  and  distrib- 
uted so  that  all  may  know  what  the  law  is. 
The  pe(H)le  act  under  what  they  assume  the 
law  to  be,  from  a  reading  of  the  published 
acts;  courts  administer  .the  law  under  such 
supposed  acts  of  the  Legislature;  no  ques- 
tion may  be  raised  as  to.certain  acts  under 
which  large  pr<q)erty  Interests  may  have  been 
acquired,  or  even  criminal  penalties  prescrlth 
ed  or  abrogated,  until  loig  years  afterwards, 
some  inquiring  individual  rotorto  to  the  leg- 
islative Journal  and  discovers  that  some  c<n- 
stitutlonal  provision,  prescribing  the  method 
of  procedure  la  the  le^^atlve  assembly.  Is 
not  shown  to  have  been  compiled  with.  nUs, 
in  some  appropriate  manner,  Is  called  to  the 
attention  of  the  courts,  and  the  law  la  held 
never  to  have  been  ouu^ed.  And  it  must 
not  be  supposed  that  even  odb  suit  or  actltm 
would  flnaUy  settle  the  matter.  We  have 
several  provlslouB  In  our  Constitution,  pre- 
scribing what  the  Leji^lature  shall  do  bi  toe 
enactment  of  laws.  Some  one  might  questloa 
a  law  because  one  provlston  had  not  been 
compiled  with,  while  another  ml^t  Invi^ 
some  oOier  provisl<m,  and  we  would  new 
definite^  know  that  a  statute  bad  been  oh 
acted  I^lly  until  the  courts  had  said  that 
each  of  such  provisions  bad  been  ccmplled 
with,  and  that  such  fact  was  pr<K)erly  reced- 
ed In  the  Journal*  by  the  Journal  deiiu  For 
iUastratton,  section  12,  art  4  provides ; 

"Each  house  shall  keep  a  journal  of  its  pro* 
ceediDgs  and  the  yeas  and  nays  on  any  qae» 
tion  shall,  at  the  request  of  one  fifth  of  the 
members  present,  be  entered  thereon." 

Section  15,  same  article,  provides: 

"No  bill,  except  bills  to  provide  for  the  pub* 
lie  peace,  health  and  safety,  and  the  codi6cap 
tion  or  revision  of  the  laws,  shall  become  a  law 
unless  it  has  been  printed,  and  read  three  dlfE»> 
eat  times  in  each  honae,"^  eta 

Section  17,  same  artiiAe,  reads: 
"No  bill  shall  be  passed  except  by  a  vote  <tf  a 
majority  of  the  members  present  In  each  houstk 
nor  unless  on  its  final  passage  a  vote  be  taken 
by  yeas  and  nays,  and  entered  an  the  JonmaL* 

There  may  be  other  provisions  of  the  same 
Import,  but  certainly  the  above  are  saffldent 
to  clearly  demonstrate  the  uncertainty  wtdA 
will  iffevall,  and  the  aidless  litigation  whldi 
would  ensue  baton  It  would  become  definite- 
ly known  whethw  a  glTOi  act  had  been  con- 
sOtutlonally  wiacted. 

In  the  case  of  Ex  parte  Wrm,  63  Bflaa 
612,  66  Am.  Bep.  828,  the  eourt,  after  review- 
ing the  adjudicated  cases,  said: 

"Every  other  view  subordinates  the  Legld^ 
ture  and  disregards  tbat  coequal  position  in  osr 
system  of  the  three  departments  of  Kovemment 
If  the  validity  of  every  act  published  as  law  ii 
to  be  tested  by  examining  its  history,  as  shown 
by  the  joumaut  of  the  two  booses  of  the  Leds- 
latore,  tbere  will  be  an  amount  of  lltintion,  dlf- 
ficultyt  and  painful  onoertefaity  appalling  in  its 
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contemplation  end  multiplyine  a  hundredfold 
the  alleged  uncertainty  of  the  law.  Kvery  suit 
before  every  court,  where  the  validity  of  a  ttat- 
ttte  may  be  called  in  qaestion  as  affecting  the 
right  of  a  litigant,  will  be  in  the  nature  of  an 
appeal,  or  writ  of  error,  or  bill  of  review,  for 
errors  apparent  on  the  face  of  the  leeislative 
records,  and  the  journals  must  be  explored  to 
detennine  if  aome  contradiction  does  not  exist 
between  the  journals  and  the  bill  signed  by  the , 
presiding  officers  of  the  two  houses.  What  Is 
tbe  law  18  to  be  declared  by  the  court  It  most 
inform  itself  as  best  it  can  what  is  the  law.  If 
it  may  go  beyond  the  enrolled  and  signed  bill  and 
try  its  validity  by  the  record  contained  in  the 
journals,  it  must  perform  this  task  as  often  as 
called  on,  and  every  court  must  do  it.  A  jus- 
tice of  the  peace  must  do  It,  for  he  has  as  much 
tight  and  is  as  much  bound  to  preserve  the  C?on- 
stitution  and  declare  and  apply  the  law  as  any 
other  court,  and  we  will  have  the  spectacle  of 
examination  of  journals  by  jastlces  of  the  peace, 
and  statutes  declared  to  be  not  law  as  the  re- 
sult of  their  journalistic  history,  and  the  circuit 
and  chancery  courts  will  be  constantly  engaged 
in  like  manner,  and  this  coart  will,  on  appeal, 
have  often  to  try  tbe  correctness  of  tbe  deter- 
mination of  the  court  below  as  to  tbe  conclu- 
sion to  be  drawn  from  the  legislative  journals 
on  the  inquiry  as  to  the  validity  of  statutes  thus 
tested.  •  •  •  Let  the  courts  accept  as  stat- 
utes, duly  enacted,  such'bills  as  are  delivered  by 
tbe  Legislature  as  their  acts  aathenticated  as 
■uch  in  tbe  prescribed  mode," 

The  above  language  cl«irly  indicates  tbe 
absnrd  results  and  caidless  confusion  and  nn- 
certainty  which  would  flow  from  a  holding 
that  resort  could  be  had  to  tbe  journal  for 
tbe  purpose  ot  imiwaddng  a  duly  antbentl- 
cated  legisIatlTe  act 

Referring  to  the  dangers  irtildi  may  at- 
tend the  application  ot  this  rule,  and  tbe 
abuses  to  which 'It  might  be  subjected,  the 
Supreme  Court  of  the  United  States,  In  the 
case  ot  Ifarsball  Field  &  Co.  t.  Claife,  143 
U.  S.  649,  12  Sop.  Ct  485,  86  L.  Ed.  294, 
said: 

"It  is  admitted  that  an  enrolled  act,  thus  aa- 
thenticated, is  sufficient  evidence  of  itself— noth- 
ing to  the  contrary  appearing  upon  its  face — that 
it  passed  Congress.  Bat  the  contention  is,  that 
it  capnot  be  regarded  as  a  law  of  the  United 
StatM,  If  tbe  journal  of  either  bouse  faUs  to 
show  that  it  passed  in  the  precise  form  in  which 
it  was  signed  by  the  presiding  officers  of  the 
two  houses,  and  approved  by  the  President.  It 
im  said  that,  under  any  other  view,  it  becomes 
possible  for  the  Speaker  of  the  House  of  Rep- 
resentatives and  tbi  President  of  the  Senate  to 
impose  upon  tbe  people  as  a  law  a  bill  that  was 
never  passed  by  Coogress.  But  tbU  possibility 
is  too  remote  to  be  seriously  considered  in  the 
present  inquiry.  It  suggests  a  deliberate  con- 
spiracy to  which  the  presiding  officers,  the  com- 
mittees on  enrolled  bills,  and  the  clerks  of  the 
two  bouses  must  necessarily  be  parties,  all  act- 
ing with  a  common  purpose  to  defeat  sn  expres- 
sion of  the  populsr  will  in  the  mode  prescribed 
by  tbe  Constitution.  Judicial  action  based  up- 
on such  a  suggestion  Is  forbidden  by  tbe  respect 
dae  to  a  co-ordinate  branch  of  the  .government. 
The  evils  that  may  result  from  the  recognition 
of  tbe  principle  that  an  enrolled  act,  in  the  ens- 
tody  of  the  secretary  of  state,  attested  by  the 
signatares  of  tbe  presiding  officers  of  the  two 
houses  of  Congress,  and  the  approval  of  the 
President,  is  conclusive  evidence  that  It  was 
passed  by  Congress,  according  to  the  forms  of 
tbe  Constitution,  would  be  far  less  than  those 
■  that  would  certainly  result  from  a  rule  mak- 
ing the  validity  of  congressional  enactments  de- 
p«md  upon  the  aianner  in  whidi  th«  Joomals  ^t 


the  respective  houses  are  kept  by  the  subordi- 
nate officers  charged  with  the  doty  of  keeping 
them." 

And  to  the  same  point  Mr.  Justice  Sawyer, 
in  Sherman  v.  Story,  80  Oal.  253,  89  Am. 
Dec  93,  said: 

"Better,  far  better,  that  a  provision  should 
occasionally,  find  its  way  into  the  statute 
through  a  mistake,  or  even  fraud,  than  that 
every  act,  state  and  national,  should  at  any  and 
all  times  be  liable  to  b^  put  in  issue  and  im- 
peached by  the  jonmais,  loose  papers  of  the 
Legislature,  and  parol  evidence.  Such  a  state 
of  uncertainty  in  the  statute  laws  of  tbe  land 
wonld  lead  to  mischiefo  absolutely  Intolerable." 

In  the  case  of  State  v.  Jones,  6  Wash.  453, 
455,  34  Pac  201,  23  L.  R.  A.  840,  the  court 
points  out  the  effect  of  any  such  contention 
as  that  contended  for  by  appellant  in  this 
case,  and  shows  that  It  that  were  the  proper 
doctrine,  In  every  case  the  courts  and  all  In- 
habitants of  the  state  must  take  notice  of 
every  step  or  proceeding  In  the  Legislature 
relating  to  tbe  passage  ot  bills  so  far  as 
such  steps  are  made  obligatory  upon  the  Leg- 
islature by  the  Constitution,  and,  with  such 
construction  once  sanctioned  by  the  courts, 
no  individual,  no  matter  that  be  had  acted 
in  good  faiths  could  protect  himself  from 
tbe  results  ot  his  acts  If,  in  fact,  the  jour- 
nals tailed  to  show  that  the  act  bad  not  been 
regularly  passed;  that  a  person  might,  In 
tact,  be  committing  a  crime  when  he  thont^t 
he  mm  acdng  directly  In  accordance  with 
tbe  law.  Tbe  court  then  iHroceeds  as  fol- 
lows: ' 

"That  such  must  be  the  result,  if  the  signing 
by  the  presiding  officers  and  the  approval  by 
the  Governor  are  to  be  considered  only  as  steps 
in  the  act  of  making  tbe  bill  a  law,  and  not  in 
themselves  proof  of  such  fact,  seems  clear  under 
well-settled  rules  relating  to  construction.  If 
such  signing  and  approvai  are  only  steps,  then 
the  fact  that  they  have  been  taken  in  no  manner 
proves  that  any  other  required  step  has  been 
taken,  and  it  must  fallow  that  before  tbe  courts 
can  nnd  that  the  bill  has  become  a  law,  they 
must  look  and  see  that  all  tbe  steps  required  by 
tbe  Constitution  to  constitute  it  such  have  been 
observed  by  the  Legislature.  Such  a  construc- 
tion given  to  the  enrolled  act  would  render  it 
practically  Impossible  for  the  courts  even  to  de- 
termine what  was  the  law,  and  would  render  it 
absolutely  impossible  for  uie  average  citizen  to 
ascertain  that  of  which  he  must  at  his  peril 
take  notice.  There  Is  enough  injostice  in  re- 
quiring the  citizen  to  take  notice  of  the  stat- 
ute law,  when  to  do  so  he  baa  only  to  determine 
the  legal  effect  of  the  enrolled  acts  on  file  in 
the  office  of  the  secretary  of  state,  and  if  he  Is 
further  required  to  take  notice  of  all  that  is 
shown  by  the  journals  of  the  Legislature  whidi 
may  affect  the  regularity  with  which  such  acts 
have  been  passed,  he  will*  indeed  be  in  a  sorry 
condition.   •   •  • 

"It  follows  that,  as  a  matter  of  public  policy 
as  well  as  of  convralenos  and.  certainty,  the 
court  should  adopt  tbe  rule  which  makes  such 
enrolled  bills  conclusive  evidence  of  their  regu- 
lar enactment,  if  it  can  do  so  without  violating 
some  fundamental  constitiitional  provision  or 
well-settled  rule  of  coQstmction.  As  we  have 
already  stated,  none  of  the  cases  dted  by  re- 
spondent go  to  the  extent  of  holding,  as  fint 
above  suggested,  that  the  enrolled  act  on  file 
is  proof  of  nothing  at  all,  and  that  the  fact  of 
its  being  thus  found  on  file  must  be  supplement- 
ed by  the  further  affirmative  finding  from  tbe 
.ionrnals  that  It  has  been  regulariy  enacted  be* 
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.fore  it  can  be  given  any  force  whatever,  nor  have 
'we  been  able  to  find  any  cases  going  to  that  ex- 
tent. We  may  therefore  dismiss  that  conBtroC' 
tion  from  further  consideration,  though  to  us  it 
seema  to  follow  nxjre  logically  from  the  course 
of  the  argument  of  respondent  than  does  that 

rn  which,  under  the  autboriti^  he  must  rest 
case. 

"As  a  basis  for  our  further  discussion,  then, 
it  nay  be  accepted  as  a  fact  that  all  of  the 
couTta  hold  that  these  enrolled  bills  are  prima 
facie  the  law,  and  that  they  must  be  given  force 
as  such  until  their  invalidity  is  suggested  in 
some  proceeding.  Yet  to  hold  that  this  prima 
facie  presumption  attaches,  and  a  conclusive  one 
does  not,  seems  to  us  to  be  iUogical  in  the  high- 
est degree.  Beside,  there  is  something  ridicu- 
lous in  holding  that  there  can  be  such  a  tblug 
aa  a  prima  facie  law.  It  is  true  that  it  is  fre- 
quently the  duty  of  courts  and  citizens  to  ac- 
cept certain  things  as  prima  facie  proof  of  what 
the  law  is,  but  that  is  an  entirely  different  pro)p- 
ositioD  from  holding  that  a  certain  thing  is 
priiba  facie  a  law.  An  act  of  the  Legislature, 
when  regularly  on  file  in  the  office  of  the  secre- 
tary of  state,  is,  and  must  necessarily  be,  either 
a  law  or  not  a  law,  and  it  is  preposterous  to 
hold  that  that  which  is  the  law  is  so  only 
prima  facie,  or  to  hold  that  that  which  is  in  fact 
not  a  law  is  even  prima  facie  so.  Wliat  consti- 
tutes the  statutory  law  of  a  state  must  neces- 
sarily be  an  absolute  proposition,  and  not  sim- 
ply a  prima  facie  ooe.^ 

The  Constitution  of  Montana  provides  tliat 
the  presiding  officer  of  each  house  shall.  In 
the  presence  of  the  house,  sign  all  bills  Im- 
mediately after  their  titles  have  been  public- 
ly read,  "and  the  fact  of  signing  shall  be  at 
once  entered  upon  the  Journal."  Article  6, 
S  27.  In  a  case  decided  by  the  Supreme 
Court  of  that  state  the  Journal  omitted  to 
show  the  fact  that  the  bill  was  signed  by 
the  presiding  officer  of  each  bouse,  although 
the  enrolled  bill  bore  the  dgnature  of  the 
pre^dlng  officers.  It  will  be  seen  that  the 
constitutional  provision  was  quite  as  strong 
and  mandatory  as  the  one  in  our  Constltu- 
tioa.  The  Montana  court  disposes  of  the 
quesUon  In  the  following  language: 

"The  presumption  is  that  the  Legislature  and 
the  officers  thereof  did  their  duty,  and  that  the 
enrolled  bill  was  regularly  passed.  This  pre- 
sumption is  strong,  and  is  indulged  in  by  the 
judicial  branch  Of  the  government  as  necessary 
to  the  'peace  and  good  order  of  the  state.' 
Whatever  may  be  the  rule  in  respect  to  the  pow- 
er of  the  court  to  go  back  of  an  enrolled  bill 
where  it  is  directly  charged  that  the  journal 
misrepresents  facts,  yet  in  a  case  where  the 
journal  simply  omits  to  affirmatively  show  that 
an  act  was  done  which  oujght  to  have  been  done, 
by  the  rule  of  the  CDDStitutiou  prescribing  the 
observance  of  a  form  of  proceeding  by  the  Leg- 
islature, the  courts  cannot  go  behind  the  enroll- 
ed bill  to  ascertain  whether  such  forms  were  ob- 
served, and  will  rely  upon  Its  attendant  pre- 
sumptions of  regularity/'  State  t.  Long,  21 
Mont.  iQ,86,t^  FaC;  MS,  MS. 

The  Constitution  of  Tomessee  provides 

that: 

"No  Mil  shall  become  a  law  until  it  •  •  • 
shall  have  been  signed  by  the  respective  Speak- 
ers in  open  session,  the  fact  of  such  signing  to 
be  noted  on  the  journal."    Article  2,  %  18. 

The  Supreme  Court  of  that  state  made 
some  comment  npon  the  fact  that  this  clause 
did  not  use  the  mandatory  word  "shall," 
which  was  used  in  other  portions  of  the 
same  section,  but  this  dl8tlnctt<Uk  does  not 


seem  to  be  sound.  The  court  held  that  the 
blU,ln  question  was  valid,  although  the  Jour- 
nal did  not  show  the  fact  of  the  algning,  and 
speaks  as  follows: 

"An  opposite  view  and  contrary  holding  would 
lead  to  confusion  and  disastrous  results,  in  view 
of  our  legislative  history.  It  would  put  it  in 
the  power  of  the  journal  clerk  of  either  house, 
by  design  or  negligence,  to  nullify  any  legisla- 
tion, no  matter  now  important,  by  simply  omit- 
ting the  necessary  entry  upon 'the  journal,  or 
erasing  or  changing  an  entry  already  made; 
and  tills  latter  could  easily  be  done,  inasmuch 
aa  bills  are  simply  referred  to  by  their  number. 

"It  appears  trom  the  certificate  of  the  secre- 
tary of  state  that  the  omission  we  are  now 
considering  is  made  in  176  acts  passed  at  nine 
sessions  of  the  general  assembly-  Many  of 
these  are  the  most  important  laws  upon  our 
statute  books.  Public  policy,  therefore,  sug- 
gests that  this  provision  of  -the  Oonstitntion 
should  be  held  to  be  merely  directory,  and  not 
mandatory  ;  and  such  is  our  construction.  Acts 
bearing  the  signature  of  the  Speakers,  and  ap- 
proved by  the  Governor,  will  be  treated  as 
properly  passed,  unless  the  contrary  is  shown 
by  the  journals.  We  are  of  opinion,  therefore, 
that  the  act  in  question  is  not  unconstitutional 
because  of  the  defect  pointed  out  and  complain- 
ed of."  Tfel«raph  Co.  v.  Nashville.  118  Tens. 
1,  lit,  101  S.  W.  770.  773  CAna  Oas.  824}. 

A  decision  of  the  Suprme  Court  (tf  New 
Jersey  may  perhaps  be  considered  the  lead- 
ing case  in  state  authorities.  In  that  case 
it  Is  shown  that  the  Constitution  of  the  state 
required  each  house  to  keep  a  Journal  of  its 
proceedings,  and  that  the  ayes  and  nays  on 
any  question  sbould,  at  the  desire  of  one- 
flfth  of  those  present,  be  entered  on  the  Jour- 
nal, and  also  that  the  ayes  and  nays  of  the 
members'  vote  on  the  final,  passage  of  a  bill 
should  be  entered  on  the  Journal.  It  is  said 
that  these  are  all  the  constitutional  require- 
ments as  to  the  Journals.  The  court  then 
says  that  it  la  impossible  not  to  Incline  to 
the  opinion  that  the  framers  of  the  Consti- 
tution did  not  design  to  create  records  which 
were  to  be  paramount  to  other  evidence  with 
regard  to  the  enactment  and  contents  of 
laws,  and  that  at  the  time  of  the  formation 
of  the  Constitution,  an  act  enrolled  In  the  of- 
fice of  the  secretary  of  state  was  conclusive 
as  to  the  existence  and  provisions  of  the 
law  which  it  embodied,  In  this  regard  fol- 
lowing the  general  English  rule  as  to  acts  of 
Parliament  The  conrt  goes  on  to  consider, 
among  other  things,  the  unreliable  character 
of  legislative  Journals,  and  to  show  .that  if 
they  are  to  be  resorted  to  at  all,  their  effect 
Would  be  uncontrollable,  as  the  Idea  that 
upon  this  subject  the  courts  need  listen  to 
parol  proof  is  totally  Inadmissible,  ^e 
opinion  In  the  case  Is  quite  lengthy,  but  Is 
Well  worth  reading  In  Its  entirety,  and  Is 
highly  Instructive  as  to  the  principles  which 
should  be  ai^Ucable  to  any  such  question  aa 
Is  Involved  In  the  present  discussion.  The 
following  quotation  ought,  however,  to  be  of 
some  value  at  this  place: 

"In  addition  to  the  foregoing  observations,  I 
cannot  close  this  part  of  my  examination  ot  the 
question  under  discussion  without  adverting  to 
a  further  consideration,  which,  to  my  mind,  ap- 
pears to  be  entitled  to  very  gnat,  if  not  m> 
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cisive,  weight  X  here  allude  to  the  circum- 
stance that,  in  the  structure  the  «>T«mmeDt 
at  tnia  aute,  the  jodicial  and  legislatiTe  depart- 
meuu  -are  made  coeaual,  end  that  it  nowhere 
appears  that  the  one  has  the  right  of  aapervision 
over  the  other.  It  is  true,  as  was  much  pressed 
on  the  argument,  that  the  legislatiTe  branch 
may  willfiuiy  infrin^  coDstitutional  prescrip- 
tions. But  the  capacity  to  abuae  power  is  a  de- 
lect inherent  In  every  scheme  of  human  gov- 
ernment, and  ye^  nevertheless,  the  forces  of 
government  must  be  reposed  in  some  bands, 
rhe  prerogatives,  to  malce,  to  execute,  and  to 
expound  the  laws,  must  r^de  somewhere.  De- 
positaries of  those  great  national  trusts  must 
be  found,  though  it  is  certain  that  such  deposi- 
taries may  betray  the  confidence  thus  reposed  in 
the^l.  In  the  frame  of  our  state  goveramenw 
the  recipients  and  organs  of  this  threefold  pow- 
er are  the  Le^slature,  the  executive,  and  ju- 
diciary, and  they  are  cos>rdinate— in  all  things 
equal  and  independent;  each,  within  its  sphere, 
is  the  trusted  agent  of  the  public  With  what 
propriety,  then,  is  it  claimed  that  the  judicial 
branch  can  erect  itself  into  the  custodian  of  the 
good  foith  of  the  legislative  department?  It  is 
to  be  borne  in  mind  that  the  point  now  touched 
does  not  relate  to  the  capacity  to  pronounce 
a  law,  which  is  admitted  to  have  been  enacted, 
void  by  reason  of  its  unconstitutionality.  That 
is  clearly  a  function  of  Judicature.  Bat  the 
proposition  is  whether,  when  the  Legislature 
OSS  certified  to  s  mere  matter  of  tact,  relating 
to  its  own  conduct  and  within  its  own  cogni- 
sance the  courts  of  the  state  are  at  liber^r  to 
inquire  into  or  dispute  the  veracity  of  that  cer- 
tincate.  I  can  discover  nothing  in  the  provi- 
rions  of  the  Constitution,  or  In  the  g^eral 
principles  of  sovernmeot,  which  will  justify  the 
assumption  of  such  superior  authority.  In  my 
opinion,  the  power  to  certify  to  the  public  the 
law  itself  has  enacted  is  one  of  the  trusts  of 
the  Conatitutioa  to  the  Legislature  of  the  state." 
Pangborn  t.  Young,  82  N.  J.  Law,  29.  3S-39, 
40,  4L 

See,  also,  Gable  Co.  t.  Attorney  General,  46 
X.  J.  Eq.  270,  276,  19  AtL  733,  19  Am.  St. 
Rep.  394. 

A  comparatiTely  recent  decision  of  Cali- 
fornia is  of  special  interest,  as  it  *reTiews 
earlier  dedslons  in  the  state,  the  first  of 
which  (Fowler  v.  Pierce.  2  Cat  16(9  held  that 
the  court  could  go  behind  the  enrolled  bill 
and  inquire  whether  it  was  passed  or  ap- 
proved tn  accordance  with  the  Oonstltution. 
While  the  later  cases  overruled  that  decision 
and  held  that  neither  the  Journal  nor  the  Mil 
originally  iutrodaced.  nor  parol  evidence, 
could  be  received  as  against  the  properly 
enrolled  and  authenticated  bill  deposited 
with  the  secretary  of  state.  County  of  YcAo 
V,  Golgan,  132  Cal.  266.  275,  64  PaC.  403.  407 
(84  Am.  St  Rep.  41). 

The  court  said: 

"The  lawmaking  power  of  the  state  is  vested, 
by  the  Constitution,  in  the  Legislature;  and, 
whfle  the  Constitution  baa  prescribed  the  for- 
malities to  be  observed  in  the  passage  of  bills 
and  the  creation  of  statutes,  the  power  to  de- 
termine whether  these  formalities  have  been 
complied  with  is  necessarily  vested  in  the  L^- 
islature  itself,  since,  if  it  were  not,  it  would  be 

gowerless  to  enact  a  statute.  The  Constitution 
as  not  provided  that  this  es&ential  power  thus 
vested  in  the  Legislature  shall  be  subject  to 
review  by  the  courts,  while  it  has  expressly  pro- 
vided that  no  person  charged  with  the  exercise 
of  powers  properly  belonjting  to  one  of  the  three 
departments — the  legislative,  executive,  and  ju- 
dtcial — into  which  the  powers  of  the  govern- 
ment are  divided,  shall  exercise  any  functions 


appertaining  to  either  of  the  others.  In  Pang- 
born  V.  Yoimg,  supra,  the  Constitution  provided, 
as  to  the  form  of  enacting  bills,  'that  the  yeas 
and  nays  of  the  members  voting  on  such  final 
passage  shall  be  entered  on  the  journal,'  and  is 
therefore  directiy  in  point  here." 

Indiana  is  one  of  the  states  which  sup* 
ports  our  conclusion.  Id  a  case  In  1868  the 
court  said  that  the  questions  necessary  to  be 
considered  were: 

"(1)  Must  the  courts  of  this  state  take  ju- 
dicial knowledge  of  what  is  and  what  is  not  the 
public  statutory  law  of  the  state?  (2)  When  a 
statute  is  authenticated  by  the  signatures  of 
the  presiding  officers  of  the  two  houses,  will  the 
courts  search  further,  to  ascertain  whether  such 
facts  existed  as  gave  constitutional  warrant  to 
those  officers  to  thus  authenticate  the  act  as 
having  received  l^slative  eanction  in  such 
manner  as  to  give  it  the  force  of  law?" 

As  to  the  first  of  these  questions  the  court 
held,  of  course,  that  It  must  take  Judicial 
knowledge  of  what  is  the  law,  as  even  the 
private  citizen  must  know  It  at  his  peril. 
The  particular  objection  which  was  being 
urged  in  that  case  was  that  the  bill  was  pass- 
ed by  less  than  a  quorum  of  the  House  of 
Representatives,  and  that  this  fact  was 
shown  by  the  Journals,  in  connection  with 
other  evidence  which  was  presented.  The 
(pinion  points  out  that  courts  should  be  very 
careful  not  to  invade  the  authority  of  the 
Legislature,  and  that  anxiety  to  maintain  the 
Oonstltution,  no  matter  how  laudable,  must 
not  lessen  their  caution  In  that  particular, 
because,  by  overstepping  the  authority  which 
belongs  to  them  and  assuming  that  which 
pertains  to  the  Legislature,  they  would  vio- 
late the  very  Constitution  which  thereby  they 
seek  to  preserve  and  oiaintaln,  as  no  person 
charged  with  official  duties  under  the  Judicial 
department  can  exercise  any  of  the  functions 
of  the  legislative  d^artment.  The  court 
then  speaks  as  follows: 

"Such  journals,  it  is  notorious,  are,  and  most 
be,  made  In  haste,  in  the  confusion  of  business, 
and  are  often  inaccurate.  Their  reading  is 
frequentiy  omitted  from  day  to  day,  so  that 
those  errors  go  without  correction.  They  do  not 
show  the  nature  of  the  bill  as  introduced,  but 
merely  the  amendments  which  have  been  pro- 
posed to  it.  They  are  not  required  to  contain 
anything  by  which  it  £Outd  be  even  identified 
and  its  passage  traced,  l^ey  are  not  required 
to  show  whetHer  or  not  a  quorum  Is  present 
Journals  such  as  these  bad  been  kept  by  the 
Legislature  of  this  state  from  the  beginning. 
The  convention  which  framed  the  present  Con- 
stitution must  be  supposed  to  have  had  knowl- 
edge of  these  things.  Can  the  opinion  be  enter- 
tained that  they  meant  that  the  journals,  neces- 
sarily imperfect  and  incomplete  memorials, 
should,  as  evidence,  override  the  solemn  attes- 
tation of  the  passage  of  a  bill,  which  they  were 
so  careful  to  require,  by  the  presiding  officers? 
Or  can  It  be  supposed  that  they  meant  that  two 
records  should  be  looked  to  as  concurrent  proofs 
of  the  same  fact;  and  yet  made  no  provision  for 
guidance  when  these  should  happen  to  be  in  con- 
nict?  By  what  reason  or  analogy  can  we  su^ 
tain  ourselves  in  holding  that  the  journal  should 
override  the  signatures  upon  the  enrolled  act? 
Surely  not  because  it  is,  in  the  nature  of  things, 
more  likely  to  speak  the  whole  truth  upon  toe 
question  in  hand.  Surely  not  because  it  is  a 
rule  that  the  truth  of  any  other  record  in  the 
world,  attested  as  the  law  requires  to  make  it 
proo^  may  be  succenfuUy  combated  by  some- 


Digitized  by 


268 


1S3  FAGITIO  BEPOBXBB 


thing  elie,  not  made  by  law  superior  to  the  at- 
testation ot  the  proper  officer."  Evans 
Browne,  30  Ind.  614,  619,  624.  528.  06  Am. 
Dec  7lb.  ,       ,    «.  , 

It  Is  believed  that  the  Indiana  courts  bare 
never  departed  from  the  wholesome  rule  laid 
down  in  the  case  from  which  the  foregoing 
quotations  have  been  made.  Bolder  v.  State, 
$S  Ind.  254;  CommissloDers  v.  Burford.  93 
Ind.  384;  BvansvlUe  v.  State,  118  Ind.  426.' 
434,  21  N.  BL  267,  4  L.  B.  A.  93;  Commission- 
ers V.  Bolce,  140  Ind.  506,  513,  614,  39  N.  B. 
64,  40  N.  B.  113;  Telegraph  Oo.  v.  Taggart, 
141  Ind.  281,  284,  40  N.  EL  1051«  60  L.  R.  A. 
671 ;  Lewis  t.  State,  148  Ind.  346,  860,  47  N. 
m.  676. 

In  a  Kentu^y  case  it  was  urged  that  a 
statute  was  not  valid  because  on  tbe  final 
lassage  in  the  senate — 

"the  vote  web  not  taken  by  ayes  and  nays  and 
entered  in  tbe  Journal  as  required  by  section 
40  of  tbe  Cooatitution." 

The  bill,  properly  oirolled,  was  signed  by 
the  presiding  officers,  and  signed  and  ap- 
proved by  the  Governor,  and  the  court  says 
that  the  question  was,  "Can  a  law  thus  pro- 
mulgated be  impeached  by  reference  to  the 
Journals  of  either  house?"  The  court  calls 
attention  to  the  tkct  that  this  was  not  a  case 
where  tbe  enrolled  bill  was  in  any  way  dif- 
ferent from  the  bUl  actually  adopted,  and  was 
therefore  unlike  Field  v.  Olark,  143  U.  S.  649, 
12  Sup.  Ot  496.  S6  Ia  Ed.  2M,  and  State  v. 
Chester,  89  S.  a  907,  17  S.  B.  752,  In  which 
cases,  dted  as  samples  of  many  others  to  the 
same  effect,  it  was  beld  that  tbe  official  at- 
testation of  tbe  presiding  offlcets  of  the  leg- 
idatlve  bodies  and  of  tbe  uecntive  are  con- 
dortve,  although  tbey  leave  undetermined, 
Id  express  terms,  tbe  further  question  as  to 
whether  an  act  may  be  Inqteacbed  If  the 
Journals  fall  to  diow  that  whldi  the  Ckmstl- 
tutloii  expres^  reauires  tbem  to  ^low,  such 
as  that  the  blU  was  passed  by  an  aye  and 
nay  votew  Vtm  court  says: 

"An  examination  of  these  cases,  however, 
shows  that  the  argument  gainst  the  use  of  the 
journals  to  show  that  the  bill  was  not  the  same 
as  that  actually  adopted  is  quite  conclusive 
against  their  use  to  show  the  absence  of  the 
steps  contemplated  by  the  organic  law.  And 
we  may  observe.  In  this  connection,  It  would  be 
strange  if  it  were  otherwise ;  for  why  should 
the  journals,  if  deemed  capable  of  shedding  light 
on  any  question  touching  the  bill,  be  rejected  as 
evidence  affecting  the  substance  (the  very  bUl 
itself),  and  held  competent  to  affect  the  mere 
steps  ID  the  process  of  passing  it?  Indeed,  does 
there  not  seem  to  t>e  stronger  reasons  for  seiz- 
ing bold  of  tlie  journals  to  expose  the  fraud  of 
promulgating  as  valid  a  law  which  had  in  fact 
never  passed  at  all  than  for  using  them  to  un- 
dermlne  a  law  l>ecause  of  flaws  In  the  steps 
taken  during  Its  passage?  •   •  • 

"In  tbe  first  place,  no  court  can  begin  its 
scrutiny  of  the  matter  In  which  the  legislative 
department  may  have  performed  the  details  of 
its  work,  as  shown  by  its  daily  journals,  without 
a  sense  of  assumed  superiority,  or  without  seem- 
ing to  arrogate  to  itself  a  supervisory  power 
wholly  inconsistent  with  the  fundamental  truth 
that  the  departments  are  equal  and  Independent 
in  their  respective  spheres.  Surely  must  the 
paaslng  of  bills,  and  all  the  accompanying  min' 


utise,  be  exclusively  Icgidative  processes. 
Courts  do  not  make  laws  or  pass  bills ;  aAd  the 
various  steps  required  by  the  organic  law  tak- 
m  seem,  in  the  nature  of  thlius,  to  call  for  tbe 
exercise  of  legislative  and  not  judidsl  functions. 

"The  judiciary,  at  every  step  of  its  investiga- 
tion into  the  journals  of  a  legislative  body,  must 
find  itself  confronted  with  the  embarrassing 
question.  How  Is  it  that  the  courts  have  come 
to  be  the  exclusive  guardians  of  those  manda- 
tory provisions  of  tbe  Constitution  which  direct 
the  L^islature  only  how  to  transact  its  busi- 
ness? The  answer  must  be  more  embarrasBlng 
because  such  a  thing  cannot  be  except  on  the 
assumption  that  the  courts  must  regard  them- 
selves as  alone  competent  for  such  oversight.  It 
is  to  be  admitted  that  unless  the  constitutional 
mandate  is  followed,  *do  bill  can  become  a  law.' 
The  Constitution  so  says.  Bat  the  question  re- 
mehts,  What  shall  be  taken  by  the  courts  as 
tbe  basis  of  judicial  knowledge?  Must  they 
look  to  the  journals  and  accept  as  conclusive 
the  hasty  memoranda  of  the  clerk  or  bis  aasist- 
ant,  or  shall  they  assume  that  tbe  Legislature 
obeyed  tbe  Consntution  and  accept  as  conclu- 
sive the  certiGcatiooa  of  its  presiding  officeisf 
That  the  act  or  successive  acts  of  some  agency 
somewhere  or  somehow  must  be  held  conclusive 
is  entirely  evident,  unless  we  open  the  doors  to 
all  competent  proof,  including  tiiat  of  the  mem- 
bers on  tbe  floor,  an  absurditj  n<^  to  be  thought 
of.  He  result  is  we  most  accept  as  conclunve 
either  the  entries  of  the  clerk  tn  tbe  journal^ 
or  the  more  deliberate  acts  <it  tiie  nresidinv  of- 
ficers." Lafferty  v.  Huffman,  99  Kj.  81,  85  8. 
W.  123,  82  I*  B.  A.  203: 

Tbe  whole  opinion  In  this  Kentucky  case 
Is  interesting  and  Instructive,  and  tbe  con- 
clusion reached  appears  on  page  92  of  99  Ey. 
oa  page  126ofS6S.W.,  S2L.B.A.  203^  and 
Is  as  follows: 

"From  every  point  of  reason,  therefore,  we 
are  convinced  that  the  enrolled  bill,  when  at- 
tested by  the  presiding  officers  as  the  law  re- 
quires, must  be  accepted  by  the  courts  as  the 
very  bill  adopted  by  the  Legislature,  and  that 
its  mode  of  enactment  was  in  conformity  to  all 
constitutional  requirements.  When  so  authen- 
ticated it  imports  absolute  veri^  and  is  unim- 
peachalfle  by  the  journals.'* 

In  an  earlier  case  in  Nevada  tbe  question  is 
dlscoased  at  ctnudderable  length,  and  tbe 
conduslon  reached  is  abown  in  tbe  last 
paragrapb  ot  tbe  OfAidtm  in  tbe  tuUowtDg 
language: 

"EYom  this  discussion  It  appears  tbat  the  de- 
cided weight  of  authority,  as  well  as  every  con- 
sideration of  expediency,  Is  oppos^  to  the  doc- 
trine that  this,  or  any  court,  for  the  purpose  ht 
Informing  itself  of  tbe  existence  or  terms  of  a 
law,  can  look  beyond  the  enrolled  act  certified 
by  those  officers  who  are  charged  by  the  Con- 
stitution vlth  the  duty  of  certifying,  end  tber^ 
fore,  of  course,  with  the  duty  of  deciding  what 
laws  have  been  enacted."  State  t.  Swift,  10 
Nev.  176,  200,  21  Am.  Rep.  72L 

Later  cases  In  Nevada  adhere  to  flie  same 
position.  State  t.  Glenn,  18  Nev.  84,  88,  39, 
1  Pac:  186;  State  r.  Beck.  2S  Nev.  68,  79,  80; 
66  Paa  1008;  State  t.  How^  26  Nev.  93,  99; 
100,  64  Pa&  466. 

In  MlsslsstiKd  a  case  arose  Involvlns  tbe 
validity  ot  a  constitutional  amendment  as  to 
wblc^  It  was  contended,  altbou^  it  had  hoea 
approved  by  the  pec^le  at  an  electliHi,  ttiat 
it  bad  not  become  a  part  of  ttie  Constltotlon 
becatise  the  original  Mil  did  not  reoeiTe  tti» 
vote  of  two-tblrds  of  all  the  members  of  tbe 
Senate*  as  was  required  by  tbe  OonstitaUoiL 
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The  bin,  properly  dgned  by  the  presiding  of - 
Oeera  and  1^  the  Governor,  was  (m  file  lu  the 
cOee  of  tbB  secsetazy  of  state;.  Itals  would 
seem  to  present  a  vuatti  stronger  case  for  In- 
vestlgatl<na  by  the  oonrts  beyond  and  outside 
of  the  enrolled  bill  than  almost  any  other 
which  can  be  found,  but  the  court,  In  a  sam*^ 
what  lengthy  oidnlon,  upheld  the  ralldlty  of 
the  passage  of  the  bill  and  said— 
"that  when  the  record  of  an  act  of  the  Legis- 
latare  has  the  Banction  which  the  Gonstitutioo 
has  provided  in  order  to  its  validitr,  the  same 

E resumptions  ot  law  as  to  th«  compliance  with 
iddental  tonaa,  and  tlw  same  reasons  of  pub- 
lic policy  in  its  favor,  which  give  sanctity  to  the 
statements  of  the  record  of  a  jadgmrat  of  a 
court,  demand  that  it  should  be  held  to  have 
been  enacted,  as  the  officers  charged  with  the 
duty  have  attested  that  it  was  enacted,  in  con- 
formity to  the  provisions  of  the  Ooustltatipn." 
Oreen  r.  Writer,  82  Miss.  680^  091. 

In  later  cases  Om  same  eonrt  refused  to  re- 
sort to  the  JournAbi  to  ascertain  wh^iier  the 
true  state  of  fiicts  was  In  accord  with  the 
ennflled  and  autboitlcated  bill.  Bwann  v. 
Buck,  40  Miss.  26S,  29S»  296;  Bx  p^rte  Wreu, 
68  Miss.  512,628,533,  06  Am.  Bep.  825;  Hunt 
Wrl^t,  70  Miss.  298,  S08,  804,  11  South. 
608. 

There  Is  a  case  of  Brady  v.  West.  60  Iflss. 
68,  which  departs  from  the  sound  views  an- 
nounced In  the  other  Hlssln^pl  cases,  but 
this  case  Is  expressly  orermled  In  the  opinion 
In  Bx  parte  Wren,  above  dted. 

In  Louisiana  It  Is  required  that  a  rtatnte 
most  be  promulgated  In  mrder  to  be  effective, 
and  the  courts  fiiere  have  held  that  they  will 
presume  that  all  oonstttnttonal  rules  for  the 
passage  of  laws  have  been  oon^lled  with  by 
the  lavrmakers,  and  that  the  laws,  when 
promulgated,  will  be  accepted  without  in- 
qniry  as  to  the  observance  or  nonobservance 
of  su6h  rules.  Lott^  Co.  v.  Blchonx,  23  La. 
Ann.  743.  744,  746,  8  Am.  Bep;  602;  Whit- 
ed  T.  Lewis,  26  La.  Ann.  668,  569- 

A  case  In  Soutii  Carolina  la  particularly  in* 
terestlng  because  It  overrulea  two  earlier  de- 
clsioDB  whi<*  are  declared  to  be  most  un- 
satisfactory, there  having  been  a  strong  dls- 
BWitlng  <^>hiion  In  ea<Ai,  quotation  being 
made  from  one  of  those  dissenting  opinions, 
the  court  adopting  the  view  therdn  ex- 
pressed. That  quotaticm  was  as  follows: 

"It  is  an  entire  mistake  to  sappose  that  this 
rule  rests  apon  the  idM  that  any  peculiar  sano- 
tit7  should  be  attached  to  the  great  seal  of  the 
■tale.  The  qneatiou  to  be  determined  in  casea 
of  this  kind  is  one  of  fact— what  are  the  terms 
which  have  been  used  by  the  Leglalature  in  a 
statute,  not  what  the  eonstrueti(»  of  admitted 
terms  ^onid  be,  nor  whether  certain  reqoire- 
ments  of  the  Constitntion  tiave  been  complied 
with,  which  are  questions  clearly  within  the 
acope  of  judicial  cognizance.  If  an  act  as  en- 
rolled, signed  by  the  officers  of  the  two  bouses, 
with  the  seal  of  the  state  attached,  and  bearing 
ai>on  its  face  the  approval  of  the  GoTemor.  is 
not  to  be  regarded  as  condasiTe  of  the  terms  it 
contains,  then,  indeed,  is  the  question  as  to  what 
fa  tbe  written  law  of  the  land  involved  In  the 
greatest  uncertainty.  If  courts  can  go  behind 
aacb  an  act  and  inquire  whether  each  and  every 
word  of  it  has  actual^  received  the  assent  of 
Uw  Le^datur^  thsa  the  qnestloo  very  natonO- 


ly  occurs.  How  ter  can  they  go,  and  what  kinds 
of  evidence  may  be  resorted  to?  Are  the  jour- 
nals conclusive,  or  can  they,  as  is  said  to  have 
been  done  in  one  of  the  lUinoIs  cases  (Tnrley 
V.  County  of  Logan,  17  IlL  151),  receive  parol 
evidence,  and  in  recollection  of  members  and  by 
the  manuscript  notes  of  the  clerk  amend  the 
journals  and  then  alter  the  terms  of  the  enrolled 
act?  If -so,  then  rishts  which  depend  upon  a 
statute  are  held  by  the  most  shifting  and  uncer- 
tain terms.  *  *  *  Bat  if  It  should  t>e  argued 
that  the  journals  are  to  be  regarded  as  conclu- 
sive, and  that  no  other  evidence  can  be  received, 
then  the  qnesti<ai  very  naturally  arises,  why 
should  the  journals,  made  up,  as  they  are,  hast- 
ily, amidst  the  excitement  and  confusion  In- 
cident to  most  legislative  bodies,  by  subordinate 
officers  of  the  two  branches  of  tbe  Geoeral  As- 
sembly, be  entitled  to  any  more  credit  than  the 
enrolled  act  reported  by  committees  of  the 
bodies  themselves  as  correctly  enrolled  and 
ready  for  ratification  and  authenticated  by  tbe 
signatures  of  the  preying  ofilcers?"  State  v. 
Cheater,  89  S.  a  807.  818.  814, 17  a  B.  762. 

In  a  late  case  (Allen  v.  State  14  Arts.  468, 
180  Fac.  1114,  44  U  B.  A.  [N.  &]  468).  the 
Arizona  Supreme  Court  adheres  to  the  doc- 
trine that  the  duly  authenUcated  act  Is  con- 
clusive, and  that  tbe  courts  will  not  look  be- 
yond it  at  the  journal,  or  Inquire  into  the 
acts  of  the  secretary  ot  state  in  submitting 
an  lnitia!ted  measure,  for  the  purpoee  of  im- 
peaching the  law.  In  that  case  the  court, 
after  dtlng  many  cases  upholding  the  valid- 
ity of  tbe  authenttcated  acts,  said: 

"He  cases  cited  may  be  distinguished  In  par- 
ticulars, but  the  principle  announced  and  ad- 
hered to  is  that  the  judicial  department  must 
keep  within  its  sphere ;  that  it  must  not  arro- 
gate to  itself  a  superiority  over  tbe  other  two 
co-ordinate  and  coequal  departmenta  of  the  gov- 
ernment and  erect  itself  into  a  tribunal  to 
watch  with  jealous  scrutiny  the  acts  condded 
by  the  fundamental  law  to  another  department ; 
in  shwt,  the  doctrine  that  the  records  of  the  leg- 
islative and  executive  departments  of  tbe  gov- 
ernment, when  promulgated  and  authenticated 
and  deposited  with  the  legal  custodian  thereof, 
as  provided  in  the  Constitution,  Import  a  verity 
which  is  conclusive  upon  the  judicial  depart- 
ment,  and  which  record  may  not  be  Impeaphed 
by  any  evidence  aliunde  snco  record  is  sturdily 
nn^cated  in  them  alt 

"Indeed,  tbe  courts  that  have  taken  a  con- 
trary view  are  generally  receding  from  the  posi- 
tion. In  an  Illinois  case  the  court  says:  'We 
are  not,  however,  prepared  to  say  that  a  differ- 
ent rule  might  not  have  subserved  the  public  In- 
.terest  equally  well,  leaving  the  Legislature  and 
the  executive  to  guard  the  public  interest  In 
this  regard,  or  to  become  responsible  for  its 
neglecV  People  v.  Stame.  36  111.  121,  readhig 
at  mge  186,  85  Am.  Dea  848. 

"In  State  ex  r^  Casper  v.  Hobre,  87  Neb.  18. 
65  N.  W.  299,  occurs  tbe  following:  "Were  the 
question  a  new  one  in  this  state,  we  would  say 
that  a  bill  duly  deposited  In  tbe  office  of  the  sec- 
retary of  state,  bearing  the  signatures  of  the 

G»icling  officers  of  the  respective  houses  of  the 
gi^ture  and  of  the  governor,  imports  alrao- 
lute  verity,  and  that  the  courts  could  not  look 
beyond  the  signatures  of  these  officers  to  ascer- 
tain what  either  house  has  done  as  to  any  items 
in  said  bilL' 

"Mr.  Sutherland,  in  the  latest  edition  of  bis 
work  on  Statutory  Construction,  says:  'It  is  no 
longer  true  that  'in  a  large  majority  of  the 
states"  the  courts  have  held  that  the  enrolled 
act  may  be  impcnched  by  a  resort  to  the  jour- 
nals. A  comparison  will  show  that  tbe  courte 
are  now  about  equally  divided  on  the  question: 
The  current  of  judicial  decisions  in  the  last  10 
years  has  been  strongly  against  the  ri^t  el  the 
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courts  to  go  back  of  the  enrolled  act  Undoubt- 
edly the  decision  of  the  Supreme  Court  of  tbe 
United  States  in  Field  v.  Clark  has  had  mucb  to 
do  in  creatinf  and  augmentms  this  current; 
but  it  may  also  be  due  to  the  greater  simplici- 
ty, certainty,  and  reasonableness  of  the  doctrine 
which  liolda  the  enrolled  act  to  be  conclusiTe. 
Many  courts  and  judges,  while  feeling  compelled 
to  follow  former  decisions  holding  that  the  en- 
rolled act  may  be  impeached  by  the  journals, 
have  done  so  reluctantly,  and  have  expressed 
doubts  as  to  the  validity  of  the  doctrine,  and 
in  many  cases,  as  will  appear  in  the  following 
sections,  have  qnaliGed  and  restricted  it  in  im- 
portant particulars.*  1  Sutherland,  Stat  Constr. 
p.  72  (2d  Ed.)  by  Lewis." 

In  a  Maryland  case  (Ridgely  t.  Mayor,  etc., 
of  Baltimore,  119  Md.  C67,  87  AU.  909,  de- 
cided in  1913),  tbe  court,  while  adhering  to 
earlier  cases,  holding  that  the  court  will 
look  beyond  the  authenticated  act  to  the 
Journal,  said: 

"Many  of  the  courts  hold  (and  this  seems  to 
be  the  trend  of  modem  authorities)  that  the  au- 
thentication of  the  act  conformable  to  the  Con- 
stitution is  conclusiTe  and  unimpeachable  evi- 
dence that  tiie  statute  was  legally  passed." 

In  an  Iowa  case  <State  v.  Lynch,  161  K. 
W.  81,  L.  R.  A.  1915D,  U9),  decided  In  Feb- 
ruary of  the  present  year,  that  court,  in 
considering  a  rimllar  question  said: 

"Each  of  the  three  departments  of  our  govern- 
ment is  equal,  and  eaoi  should  be  responsible 
to  the  people  whom  it  represents.  'Hie  Legis- 
lature enacts  laws  and  is  commanded  hy  tbe 
Constitution  to  enact  them  in  a  certain  way. 
The  executive  enforces  tbe  laws,  and  by  w 
Constitntion  It  is  made  his  duty  to  take  cer- 
tain steps  looking  towards  such  enforcement  in 
the  manner  prescribed  therein  oppn  the  happen- 
ing of  certain  contingencies.  Tbe  judicifd  de- 
partment is  charged  with  the  duty  of  interpret- 
ing the  laws  adjudging  rights  and  obligations 
thereunder.  Such  being  the  respective  duties 
of  the  several  departments,  it  would  seem  that 
when  certified  to  have  been  performed  aa  re- 
quired by  the  Constitution,  this  should  be  con- 
clusive on  the  other  departments,  and  there 
would  seem  no  more  impropriety  in  the  Legisla- 
ture seeking  to  go  behind  the  final  record  of  a 
court  to  determine  whether  it  had  obeyed  some 
provision  of  the  Constitution  in  making  such 
record  than  there  would  be  In  tbe  courts  seeking 
to  go  behind  the  final  record  made  by  the  leg- 
islative department" 

It  seems  hardly  necessary  that  we  should 
incumber  this  opinion  with  further  quota- 
tions from  cases,  and  certainly  further  ar- 
gum^t  would  serve  no  good  purpose,  In  view 
of  the  fact  that  tbe  question  has  been  so 
often  before  tbe  courts,  and  practically  ev- 
erything has  been  said  upon  both  sides  of  the 
question  that  could  elucidate  the  conflicting 
doctrines.  Many  of  the  cases,  dealing  with 
the  question,  will  be  found  collected  In  case 
notes  to  the  following  cases,  viz.:  Palatine 
Insurance  Co.  v.  Northern  Pacific  Ry.  Co., 
9  Ann.  Cas.  579;  De  Loach  v.  Newton,  20 
Ann.  Cas.  342;  Atchison,  Topeka  &  Santa 
F6  Ry.  Co.  V.  State  of  Oklahoma,  40  L.  R. 
A,  (N.  S.)  1;  Allen  v.  State  of  Arizona,  44 
L.  K.  A.  (N.  S.)  468;  Re  Drainage  District 
No.  1,  L.  R.  A.  1915A,  1210;  State  ex  rel. 
Hammond  v.  Lynch,  L.  B.  A.  191^,  119. 

[4]  One  other  observation,  however,  should 
be  made  In  view  of  the  holding  of  tbls  court 


in  the  case  of  Earnest  v.  Sarg^t,  150  Pac. 
1018,  which  it  la  suggested  commits  this 
court  to  the  doctrine  contended  for  by  ap- 
pellant In  that  case  the  court  did  resort 
to  the  leglslattve  jonmals  for  tlie  purpose 
of  ascertaining  irtiether  a  purported  legla- 
latlve  act  bad  recelnd  the  concurroice  of 
two-thirds  of  the  members  present  and  vot- 
ing in  each  hou8&  TbA  bill  was  passed  over 
the  Govemor's  veto,  under  the  provlsloDS  of 
sectlan'22,  art  4,  of  the  Constitution,  whldi, 
after  dealing  with  the  veto  and  the  return 
of  the  bill  to  tbe  bouse  In  which  It  orig- 
inated, further  provides: 

"And  such  bill  shall  not  become  a  law  unless 
thereafter  approved  by  two-thirds  of  the  mem- 
bers, present  and  voting  in  each  house  by  yea 
and  nay  vote  entered  upon  its  joumaL" 

Neither  the  Constitution  nor  any  statute  of 
the  state,  makes  any  provision  for  the  certifi- 
cation of  a  bill  thus  passed  over  the  veto  of 
the  Governor,  and  consequently  the  court 
was  comi>elled  to  resort  to  the  journal  for 
proof  of  the  due  passage  of  the  act  Had  tbe 
Constitution,  or  some  statute,  made  provlslou 
for  the  certiflcation  of  such  a  bill,  as  do  the 
statutes  of  the  United  States,  then  no  resort 
to  the  Journal  would  have  been  necessary  or 
permissible. 

Indiana  is  one  of  the  states  which,  as 
heretofore  pointed  out  has  unalterably  ad- 
hered to  the  doctrine  that  the  courts  will  not 
go  behind  tbe  properly  authenticated  en- 
rolled and  engrossed  bill,  filed  in  the  office 
of  the  secretary  of  state,  and  yet  that  court 
resorted  to  tbe  Journals  of  the  two  houses 
to  determine  whether  an  act  bad  been  pass- 
ed over  the  veto  of  the  Governor,  in  the  case 
of  City  of  Evansrille  v.  State  ex  rel.  Blend. 
118  Ind.  426,  21  N.  E.  267.  4  U  R.  A.  93,  as 
did  this  court  in  the  Earnest  Case.  The 
court  said: 

"Tbt  act  passed  both  branches  of  the  General 
Assembly,  was  duly  signed  by  the  two  presiding 
officers,  and  presented  to  the  Governor.  He  re- 
turned it  without  bis  signature,  and  with  objec- 
tions, to  tbe  House  of  Representatives,  the 
house  wherein  it  originated ;  his  objections  were 
entered  at  large  on  tbe  journals,  and  the  bill 
reconsidered  and  passed  by  a  majority  of  all 
the  members  elected  to  that  bouse.  It  was  then 
sent  to .  the  Senate,  with  tbe  Governor's  ob- 
jections, reconsidered,  and  approved  by  a  ma- 
jority of  all  tbe  members  elected  to  that  bouse. 
The  moment  it  passed  the  Senate  it  became  a 
law.  Thus  reads  the  Constitution,  article  6. 
section  14:  'Every  bill  which  shall  have  passed 
the  General  Assembly  shall  be  presented  to  the 
Governor;  if  he  approve,  he  shall  sign  It  but 
if  not,  he  shall  return  it,  with  bis  objections, 
to  the  house  in  which  it  shall  have  originated, 
which  house  shall  enter  the  objections,  at  large, 
upon  its  journals,  and  proceed  to  reconsider  tbe 
bill.  If.  after  such  reconsideration,  a  majoritv 
of  all  the  members  elected  to  that  house  shall 
agree  to  pass  the  bill,  it  shall  he  sent  with  the 
uovemors  objections,  to  the  other  house,  by 
which  it  shall  likewise  be  reconsidered;  and 
if  approved  by  a  majority  of  all  tbe  members 
elected  to  that  house,  it  shall  be  a  law.' 

"The  Constitution  docs  not  require  that  it 
again  be  signed  by  the  presiding  officers  of  the 
two  houses,  transmitted  to  the  Governor  and  by 
him  filed  in  the  office  of  the  secretary  of  state. 
The  reconsideratitHi  of  a  hill  wbidH  bas  received 
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tli«  GoreTnor**  condemnatioa.  by  either  branch 
of  the  General  Assembly,  is  for  anch  branch  to 
further  coneider  and  act  upon  it,  and  when  this 
is  dooe  and  the  bill  has  passed  both  houses  by 
the  required  majority,  the  constitutional  provi- 
sion has  been  compbed  with.  The  evidence  as 
to  the  passage  of  the  bill  is  to  be  found  in  the 
journals  of  the  two  houses.  Evans  t.  Browne, 
30  Ind.  514  [95  Am.  Dec.  710],  Bender  r.  State, 
53  Ind.  254.  and  Board,  etc..  t.  Burfo^,  93  Ind. 
3S3,  are  not  in  opposition  to  the  conclusion  as 
here  stated.  Those  cased  rest  apon  section  25, 
art.  4,  of  the  Constitution,  which  reads  as  fol- 
lows: *A  majority  of  all  the  members  elected 
to  each  house  shall  be  necessary  to  pass  every 
bill  or  joint  resolution;  and  all  bills  and  joint 
resolutions  so  passed  shall  be  signed  by  the  pre- 
siding officers  of  the  respective  houses.' 

"The  one  constitutional  provision  requires 
that  the  bill  be  signed  by  the  presiding  officers 
of  the  two  houses,  and  the  other  that  It  shall 
become  a  law  when  it  ha«  been  reconsidered  and 
has  passed  the  two  homes  by  the  reqoired  ma- 
jorities." 

The  distinction  poioted  out  disposes  of 
this  contention,  and  requires  no  further  dis- 
cussion. Finding  no  error  In  the  record, 
the  Jadgment  Is  affirmed;  and  it  Is  so  or- 
dered. 

HANNA  and  PARKEB,  J  amcar. 


(SI  N.  H.  ICS) 

STATE  V.  CARTER.    (No.  1781.) 

(Supreme  Court  of  New  Mexico.     Nov.  16, 
1915.) 

(SfUabut  hv  a«  Oowrt.) 

1.  WlTNEaSEB  ^289— CEOBB-BXAinHATIOH— 

Extent. 

The  general  rule  upon  the  subject  of  cross* 
examination  of  witnesses  Is  that  soch  e lamina- 
tion can  only  relate  to  facts  and  circumstances 
connected  with  the  matter  stated  in  the  direct 
examination  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
CenL  Dig.  {§  94^-954;  Dec  Dig.  «=>26fl.] 

2.  WmVESBIB  <3=>267— CEOSS-  EXAMHTAXIOW- 
MfirrilOD  AND  Extent— DiscBBTioic. 

It  is  recognized  that  from  the  necessity  of 
the  case  the  method  and  extent  of  the  cross-ez- 
nmination  must  depend  very  la^ly  upon  the 
discretion  of  Ihe  trial  judge;  and  this  Is  es> 
pecially  true  where  the  object  ts  to  test  the  ac- 
curacy and  credibility  of  the  witness. 

[E^.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  928-930;   Dec  Dig.  ^2ff7.] 

3.  WlTNKSSES  ^»268— CBOSS-BXAianATXON— 

Cbedibilitt  or  Witness. 

For  the  purpose  of  testing  the  credibility 
of  a  witness,  it  is  permissible  to  investigate  the 
situation  of  the  witness  with  respect  to  the  par- 
ties and  to  the  subject  of  litigation,  his  interost, 
hte  motives,  inclinations,  and  prejudices,  his 
means  of  obtaining  a  correct  and  certain  knowl- 
edse  of  the  facts  to  which  he  bears  testimony, 
the  manner  tn  which  he  has  used  those  means, 
bis  iMwers  of  disoemment,  memwy,  and  descrip* 

tiOD. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  U  931-948,  959 ;  Dec.  Dig.  «=>268.] 

4.  Witnesses  «=»268-i-Cbo8S-Examination— 
Tbstimont  07  Anotheb  Witness— Pbblim- 

IHABT  HeABINO. 

Questions  propounded  to  a  witness  on 
cross-examination  as  to  what  another  witness 
bad  testified  at  a  preliminary  hearine  In  the 
cause  was  not  proper  cross-ezaminatuni,  and 


cannot  be  justified  upon  the  theory  of  teatins 
the  accuracy  and  credibility  ot  a  witness. 

[E^  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  SI  931-M8,  900;  Dec  Dig.  «s»268.] 

Appeal  tnm  District  Oonrt^  Carry  Goan- 
ty ;  lUduirdson,  Judge. 

Wilkle  Carter  was  oonrlcted  of  nnlawfallr 
playing  a  game  of  chance,  and  appeals.  Be> 
versed  and  remanded  for  new  triaL 

W.  A.  GlUenwater,  of  CIovIb,  and  James  A. 
HaU,  of  Portales,  for  appellant  H.  S.  Bow- 
man, Asst  Atty.  Gen.,  for  tlie  State. 

HANNA,  J.  WUkis  Carter  was  indicted 
at  the  September,  1914,  term  of  the  district 
court  of  Curry  county,  charged  with  a  vio- 
lation of  the  New  Mexico  anti'gambling  act 
He  was  convicted  upon  the  first  count  of  tlie 
Indictment,  wlilch  charged  the  unlawful  play- 
ing of  a  game  of  diance,  viz.,  shaking  dice 
for  money,  from  which  conviction  he  prayed, 
and  was  granted  an  appeal  to  this  court 

Tbe  only  assignment  ot  error  which  we 
find  It  necessary  to  consider  is  the  first, 
which  was  based  upon  the*  action  of  the  trial 
court  in  permitting  the  district  attorney, 
over  the  objection  of  the  defendant,  to  pro- 
pound to  one  of  Uie  witnesses  for  the  de- 
fense, Ed  Joiner,  while  on  cross-examina- 
tion, certain  questiona  whidi  related  to  tes- 
timony which  it  Is.  alleged  had  be«i  given 
by  a  state  witness,  one  A.  0.  Burke,  at  a 
preliminary  hearing  of  tills  cause.  We  do  not 
deem  It  necessary  to  s^  -out  all  the  Ques- 
tions  which  were  propounded  to  this  witness 
under  cross-examination.  Sercaral  at  them 
had  reference  to  the  preliminary  examina- 
tion, without  calling  for  an  answer  as  to 
what  the  state's  witness  bad  .testified,  but 
only  referriiw  to  what  bad  occurred  at  that 
time  and  place,  as,  for  example,  whetlier  ox 
not.  in  the  .course  of  the  witness*  examina- 
tion, be  had  pointed  out  the  witness  Joiner 
as  one  of  the  men  that  bad  shaken  dice  with 
him.  Ifost  of  the  questions,  howevw,  were 
directed  to  the  testimony  given  by  the  wit- 
ness Burke  at  the  preliminary  hearing,  as, 
for  example,  when  Che  witness  was  asked: 

"State  whether  or  not  he  [referring  to  Burke] 
was  asked  this  question,  'State  whether  or  not 
Mr.  Carter  and  Mr.  Joiner  threw  dice  then  tot 
money,'  and  if  he  didn't  give  this  answer, 
•Tea."' 

Witness  was  also  asked  to  state  whether 
or  not  this  question  was  asked  him  (again 
referring  to  Burke): 

"  'Go  ahead  and  state  what  else  occurred,*  and 
did  he  not  make  this  answer.  'Tliey  asked  me 
to  get  in  the  game,  and  I  did.'  Did  he  give 
that  testimony  T*' 

Again,  this  question  was  propounded  to 
the  witness  Joiner: 

"Was  this  question  asked  him  at  that  trial  at 
that  place:  *Who  asked  you  to  get  In  the  game7 
And  did  he  not  give  this  answOT,  TbiB  gentte- 
man  over  this  way.'  And  he  was  further  asked: 
Uuestigc,  'Mr.  Carter,  the  defendant!'  and  did 
he  not  give  this  answer,  'Yes,  sirV" 


>For  ether  oases  see  sans  topic  and  KBT-NUHBfiB  In  all-Ksr-Numbsrsd  DlgesU  and  lu^tsm 
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"Did  he  testify  agalnat  Wllkle  Carterr 
and  "Did  be  testify  as  I  bare  read  you 
here?"  were  furtber  questions  addressed  to 
the  witness  under  crosB-ezamlnatlon. 

In  connection  with  this  assignment  of  er- 
'for,  appellant  directs  our  attentioa  to  the 
fact,  which  la  borne  out  by  the  record,  that 
a  purported  transcript  of  the  testimony  of 
the  witness  A.  C.  Burke  at  the  preliminary 
bearing  In  this  cause  was  offered  in  evidence 
by  the  state  as  a  part  of  Its  case  In  chief, 
and  upon  oojectlon  of  the  defendant  was  ex- 
cluded. It  Is  contended  by  the  appellant 
that  this  reference  to  the  alleged  testimony 
of  an  absent  witness  was  highly  prejudicial 
to  the  cause  of  the  defendant,  which  cannot 
be  Justilled  upon  any  theory  as  to  the  limits 
of  cross-examination,  whieb  prejudice  was 
not  corrected  by  the  attempted  limitation  of 
the  effect  of  the  evidence  to  the  laying  of 
a  predicate  for  impeachment ;  the  court  hav- 
ing attempted  to  so  limit  the  evidence  in 
question  by  bis  Instruction  Na  16. 

It  is  too  dear  for  argument  that  the  refer- 
ence to  the  testimony  of  the  absent  witness, 
Burke,  cannot  be 'Justified  upon  any  theory 
of  laying  a  predicate  for  impeachment  of 
the  witness  Joiner.  The  only  theory  upon 
wbldi  the  admission  of  the  evidence  In  ques- 
tion could  be  Justified  Is  that  adopted  by  the 
Attorn^  General,  who  argues  that  the  evi- 
dence was  admlaaible  for  the  pnrpoee  of 
testing  the  accuracy  and  integrity  ot  the 
wltneea  Joiner.  We  cannot,  however,  see 
the  application  of  this  inlnclple  to  the  fiuits 
of  this  casa  What  the  witness  Bvrice  may 
have  testified  in  the  preliminary  hearing  as 
to  the  defendant  engaging  In  Uie  gambling 
game  In  qnestkm  and  inviting  him  to  do  so 
would  have  to  do  with  the  accuracy  and  in- 
tegrity of  the  testimony  of  Uie  witneas  Join- 
er Is  something  we  caimot  discover.  At 
most,  tt  would  point  out  a  conflict  of  the 
testimony  of  tbe  witness  Jtdnw  and  the  tes- 
timony of  the  absrat  witness,  Burk^  as  giv- 
en at  the  preliminary  bearing.  This  might 
be  said  m  theory  to  point  to  Impeachment, 
but  Impeachment  cannot  be  permitted  In  any 
such  lndlscrin)inate  manner. 

li't}  The  general  rule  upon  the  scope  of 
cross-examination,  sometimes  called  the 
American  rule.  Is  that  the  examination  can 
only  relate  to  the  facts  and  drcumstances 
connected  with  the  matters  stated  in  the 
direct  examination  of  tlte  witness.  S  Jones' 
Commentaries  on  Evidence,  8  820.  lUs  gen- 
eral rule,  like  many  others,  Is  not  without 
qoaliflcatlon,  and,  as  stated  by  the  same 
author  In  section  821  of  bis  work: 

"All  matters  that  may  modify,  explain,  con- 
tradict, rebut,  or  make,  clear  the  fscts  testified 
to  is  chief  by  the  witness  may  be  gone  into  on 
cross-examination." 

This  modification  of  the  rule  will,  of 
course,  frequently,  lead  the  examiner  outside 
the  field  of  the  direct  examination,  and,  as 
pointed  out  by  the  same  author  in  the  same 
section: 


"When  this  field  has  been  covered  by  the 
cross-examioer,  the  rigbt,  as  an  abstract  right, 
to  further  ctoss^zamme,  ceases." 

And  further  cross-examination  of  the  wit- 
ness Is  to  be  permitted  only  vrhea  the  neces- 
sity therefdr  Is  apparent  In  the  opinion  of 
the  trial  court,  in  whom  Is  vested  a  discre- 
tion in  passing  upon  the  matter.  The  dh^ 
;  cretion  of  the  court  In  the  matter  of  con- 
trolling the  CFoss-examlnatloQ  of  the  witness, 
as  pointed  out  by  Mr.  Jones  in  section  812 
of  his  work,  is  such  that  it  is  obvious  no 
rule  can  be  framed  for  the  guidance  of  judg- 
es as  to  the  mode  and  extent  of  cross-ex- 
amination.  As  there  stated: 

"Much  may  depend  upon  the  demeanor  of  , 
counsel  and  bis  method  of  testing  the  witness. 
And,  finally,  the  nature  and  circumstances  ot 
the  case  itself  may  be  the  most  potent  reasons 
for  pehnitting  or  overruling  a  question.*' 

Again,  as  pointed  out  by  this  author: 

"It  is  recognized  that  from  the  necessity  ot 
the  case  the  method  and  extent  of  the  cross-ex- 
amination must  depend  very  largely  upon  tbs 
discretion  of  the  trial  judge;  end  tliis  is  espe- 
cially true  where  the'  object  Is  to  test  the  ac- 
curacy and  credilRlity  of  the  witness." 

See,  also,  1  Wharton's  Orlm.  Bv.  S  475,  and 
Underhlll  on  Criminal  Evidence,  i  221. 

A  broader  qualification  of  the  general  rule 
as  to  the  Unfits  of  cross-examination  Is  glv- 
tsk  by  Mr.  Jones  In  his  Commentaries  on  Evi- 
dence, at  section  826,  in  the  following  lan* 
guage: 

"While  the  party  who  produces  a  witness 
vouches  for  his  credibility,  the  croas-examliier 
sustains  no  such  relation  to  the  witness.  He  Is 
at  liberty,  and  Is  often  compelled,  to  attack  the 
credibility  of  the  witness,  and,  for  that  purpose, 
must  be  allowed  wide  latitude  In  asking  ques- 
tions which  would  otherwise  be  wholly  irrele- 
vant  to  the  issue.  For  the  purpose  of  testing 
the  credibility  of  a  witness,  it  is  permissible  to 
invatigate  the  situstion  of  the  witness  with  re- 
spect to  the  parties  and  to  the  subject  of  litiga- 
tion, bis  interest,  his  motives,  inclinations,  and 
prejudices,  his  means  of  obtaining  a  correct  and 
certam  knowledge  of  the  facts  to  which  he 
bears  testimony,  the  manner  in  which  he  has 
used  those  means,  his  powers  of  discernment, 
memory,  and  description." 

[4]  Applying  the  foregoing  rules  to  the 
facts  of  this  case,  can  It  be  said  that  the  ref- 
erence to  the  alleged  testimony  of  the  wit- 
ness Burke  at  the  preliminary  hearing  was 
admissible  as  a  test  of  the  accuracy  and 
credibility  of  the  witness  J(rfner?  We  think 
not,  but  that,  on  the  contrary,  the  cross- 
examination  of  the  witness  Joiner  was  p^- 
mitted  to  proceed  beyond  the  bounds  which 
are  proper  to  test  the  accuracy  and  credibil- 
ity of  a  witness,  with  the  sole  purpose  in 
view,  BO  for  as  the  record  discloses,  of  bring- 
ing about  the  presentation  to  the  Jury  of  the 
evidence  of  the  absent  witness,  which  evi- 
CcDce  had  been  excluded,  and  was  clearly  in- 
admissible under  the  conditions  applying  to 
Its  tender. 

We  can  see  no  ground  for  the  contention 
that  the  cross-examination  of  the  witness 
Joiner  in  the  respects  pointed  out  wtnild 
throw  any  light  upon  the  ccmnectlon  ot  tbat 
witness  with  the  parties  or  tike  subject  ot 
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tbe  litigation,  Mb  bias,  motive,  means  of  ob- 
taining a  correct  or  certain  knowledge  of 
tbe  facta,  or  otherwise  have  bearing  upon 
his  credibility,  or  indicate  any  fact  which 
would  tend  to  make  the  examination  In  ques- 
tion permissible,  or  bring  the  same  within 
the  exceptions  to  the  general  rale  as  to  the 
limits  of  a  cross-examination. 

It  Is  onr  conclusion  that  questions  pro- 
pounded to  a  witness  on  cross-examination 
as  to  what  another  witness  had  testifled  at  a 
preliminary  hearing  In  the  cause  was  not 
proper  cross-examination,  and  conld  not  be 
justified  upon  the  theory  of  testing  the  ac- 
curacy and  credibility  of  a  witness. 

But  one  other  phase  of  the  matter  calls 
for  any  consideratlou,  in  onr  opinion,  which 
is  whether  the  admission  of  the  testimony 
complained  of  was  prejudicial  to  the  case 
of  defendant  by  reason  of  the  fact  that  the 
court  limited  its  eflFect  by  his  Instruction 
No.  16  to  the  sole  purpose  of  laying  a  predi- 
cate for  Impeachment.  It  has  been  held,  that 
"testimony  that  Is  illegal  can  be  limited  to 
no  purpose  In  the  case."  Walton  v.  State, 
41  Tex.  Cr.  R.  464,  55  S.  W.  666.  And.  while 
this  holding  may  not  be  conclusive  upon  tbe 
determination  of  this  question,  nevertheless, 
we  believe  that  the  introduction  of  this  evi- 
dence, clearly  incompetent,  was  so  prejudi- 
cial to  the  rights  of  the  defendant  that  It 
cannot  be  said,  to  have  been  cured  by  the 
limitation  of  Its  application  as  was  attemp^ 
ed  li.  the  instruction  of  the  court  referred  to. 

For  the  reasons  stated,  tbe  Judgment  of 
tbe  trial  court  must  be  reversed,  and  die 
eausc  remanded  for  a  new  trial;  and  It  Is  so 
ordered. 

BOBBBTS,  G.  and  PABKBB,  con- 
cur. 

(n  N.  <U.  76) 

WOODCOCK  T.  COCHRAN.   (No.  1770.) 

^apr«De  Court  of  New  Mexico.  July  27,  181B. 
On  Motiou  for  Rehearing,  Dee.  14,  1915.) 

(SyUabuB  by  tU  Courts 

LaNDLOBU   and  TBKAKT  9S9254  —  LzBR  — 
WaIVBR— OPEaATION  OF  STATUTE. 

Section  S335,  Cwle  1916,  interpreted,  and 
held  not  to  work  a  forfeiture  ex  vi  termini  of  a 
landlord's  statutory  tlen  for  rent,  who  hat  tak- 
en collateral  security  for  the  rent  after  it  has 
accrued,  and  where  an  intent  to  waive  tbe  lien 
is  expressly  disavowed  by  tbe  landlord. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent.  £»g.  «  986,  10S4-1044;  Deb 

EHg.  «=>264.] 

Appeal  from  District  Oonrt,  BocMwrelt 
County;  McClnra,  Judge. 

Action  by  Charles  Woodcock  against  John 
Cochran.  From  Judgment  for  defendant, 
plalntlll  appeals.  Reversed  and  remanded, 
and  rebearing  doiled. 

Q.  L.  Reese,  of  Portales,  for  appellant  W. 

E.  r^lndsey,  of  Portales,  for  appellee. 


PARKER,  J.  This  Is  an  action  In  replevin, 
and  was  tried  before  the  court  without  a 
jury,  and  resulted  In  a  Judgment  for  the  de- 
fendant. Appellant  was  the  owner  of  cer- 
tain premlsea  in  the  town  of  Portales,  and 
one  Charles  M.  Martin  was  his  tenant  The 
said  Martin  had  In  tbe  bouse  upon  the  said 
premises  certain  household  goods  and  fur- 
niture, which  he  used  during  his  occupancy 
of  the  same.  The  said  Martin  paid  the  rent 
of  said  liouse  until  July  1.  1912.  Thereupon 
the  agent  of  aM>ellant  made  a  verbal  con- 
tract with  said  Martin  that  Martin  should 
occupy  the  premises  at  $15  per  month.  Mar- 
tin continued  to  occupy  the  premises  until 
the  26th  day  of  February,  1914,  and  then 
left  the  premises  and  the  property  Involved 
In  this  action  located  In  appellant's  house. 
In  the  meantime  Martin  had  paid  no  rent, 
and  about  a  week  prior  to  November  8, 
1913,  he  desired  to  remove  his  household 
goods  from  the  premises  of  appellant,  and.  up- 
on being  refused  such  permission,  be  desired 
to  make  further  arrangements  to  occupy  the 
house  and  premises  for  a  longer  period.  It 
was  thereupon  agreed  that .  Martin  should 
occupy  said  premises  until  March  1,  1914, 
and  that  he  should  execute  a  mortgage  upon 
20  acres  of  real  estate  which  he  owned  near 
Portales  to  secure  the  rents  for  that  period, 
and  as  additional  security,  over  find  above 
the  landlord's  lien  for  rents  already  ac- 
crued. This  mortgage  was  executed,  and 
it  was  especially  stipulated  that  appellant, 
•by  taking  said  mortgage,  did  not  waive  any 
lien  he  held  against  the  household  goods  of 
Martin.  The  testimony  for  the  appellant 
clearly  shows  that  app^nt  did  not  intend, 
by  taking  said  mortgage,  to  waive  his  land- 
lord's lien  for  rent  In  the  meantime,  on 
July  29,  1913,  Martin  executed  a  chattel 
mortgage  to  appellee  for  the  sum  of  $609.65 
upon  the  same  household  furniture  and  prop- 
erty, and  on  the  18th  day  of  Mardi,  1914,  ex- 
ecuted to  appellee  a  bill  of  sale  for  the  same 
pr<K>erty  In  satisfaction  of  the  said  chattel 
mortgage.  The  appellee  went  to  the  house 
of  appellant,  where  tbe  said  household  goods 
and  proper^  were  situated,  and  removed  the 
same  therefrom  without  the  consent  and 
against  tbe  protest  of  tbe  said  appellant. 
Thereupon  this  action  was  instituted.  The 
court  found  for  the  aif»eUee. 

Appellant  aasigns  several  errors,  but  there 
Is  really  but  one  question  In  the  case,  and 
that  is  whether  the  landlord's  lien  of  appel- 
lant for  rents  has,  under  the  circumstances, 
been  waived  or  lost  by  him.  The  contentim 
that  the  landlord's  Hen  has  been  lost  or  waiv- 
ed Is  founded  upon  the  provisions  of  section 
33S5,  Code  1915^  which  Is  as  foUows: 

"No  person  shall  be  entitled  to  a  lien  mider 
this  article,  who  has  taken  collateral  seccrity 
for  the  payment  of  the  sum  due  him." 

nils  secUon  Is  sectifHi  6  of  an  act  entitled 
"An  act  providing  mechanics*  liens  and  for 
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other  purposes,**  approTctl  January  2,  18S2. 
Laws  1851-52,  p.  241.  Section  14  of  the  Bame 
act  provides  for  landlords'  lleos  and  Is  car- 
ried forward  as  section  3334,  Code  of  1915. 
It  is  clear  under  the  facts  shown  in  this  case 
that  there  has  been  no  waiver  of  the  land- 
lord's lien.  This  waiver  was  carefully 
guarded  against  by  express  provisions  in  the 
mortgage  which  the  appellant  took  from  the 
said  Martin,  and  the  testimony  given  In  be- 
half of  appellant  clearly  shows  that  there 
was  no  Intent  on  his- part  to  waive  any  lien 
he  had  upon  the  property.  There  remains, 
however,  the  question  as  to  whether  the 
landlord's  Uen  has  not  been  lost  to  appellant 
by  force  of  the  terms  of  the  statute.  The 
argument  on  behalf  of  appellee  is  that  the 
statute  destroys  the  Uen  of  the  landlord  in 
case  he  takes  collEiteral  security  for  his  claim 
for  rent  The  argument  on  behalf  of  appel- 
lant is  that  the  taking  of  collateral  security 
for  the  rent  does  not  destroy  the  landlord's 
Uen  which  had  already  attached  to  the 
property,  and  that  the  section  of  the  statute 
la  to  be  Interpreted  to  the  effect  that  no 
landlord's  lien  shaU  attach  in  case  he  takes 
collateral  security  for  the  payment  of  the 
rent  prior  to  the  accrual  of  the  rent,  or  at 
or  prior  to  the  making  of  the  lease. 

We  hare  been  referred  to  no  case  like  the 
present,  and  our  own  research  has  failed 
to  discover  any.  Our  Interpretation  of  the 
statute,  therefore,  must  be  made  without  the 
aid  of  judicial  precedent,  and  must  be  made 
with  due  regard  to  the  subject-matter  dealt 
with  and  the  words  employed  In  the  law.  In 
the  first  place,  it  is  a  matter  of  common 
knowledge  tliat  landlords  In  most  cases,  be- 
fore making  a  lease  of  premises  to  irrespon- 
sible tenants,  require  of  them  some  collat- 
eral security  that  they  wUl  keep  the  prem- 
ises and  pay  the  rent  during  the  term  of 
the  lease.  This  security  takes  the  form, 
frequently,  of  a  bond,  with  sureties,  to  pay 
the  rent,  the  pledge  or  mortgage  of  other 
property,  or  the  promise  of  a  third  person, 
and  the  like.  Such  cases  would  fall  clearly 
within  the  terms  and  meaning  of  the  statute, 
and  the  landlord  would  have  no  statutory 
lien  because  he  "has  taken"  coUateral  se- 
curity for  the  rent  This  situation  is  clearly 
pointed  out  m  Edward  P.  Allls  Co.  t.  Mad- 
ison, etc..  Co..  9  S.  D.  469.  70  N.  W.  650^ 
where  the  plaintiff  attempted  to  file  a  me- 
chanic's Uen  for  certain  machinery  it  bad 
furnished  to  d^endant,  but  It  bad  taken 
notes  secured  Indorsers  for  the  machinery 
at  the  time  It  was  famished.  Under  a  stat- 
ute similar  to  ours,  the  court  held  ttiat 
there  was  no  right  to  a  lien.  But  in  the 
case  at  bar  appellant  bad  acquired  a  land- 
lord's lien  for  $195  prior  to  the  chattel 
mortgage  to  appellee,  and  for  $240  prior  to 
the  taking  of  the  collateral  security,  in 
which,  as  before  seen,  waiver  of  the  statu- 
tory lien  was  expressly  disavowed.  Under 
such  drcumstances  we  do  not  think  the  stat- 


ute destroyed  the  Uen.  To  hold  that  It  did 
would  be  to  bold  that  the  stotnte  Is  one 
working  a  torfdtnre  of  a  rl^t  already  ac- 
cmed  in  the  drcumstances  present  to  this 
case.  There  is  no  principle  of  law  or  Justice 
authorizing  or  justi^ing  such  a  holdtog, 
and,  on  the  other  hand,  forfeitures  wlU  only 
be  declared  when  absolutely  required  by  the 
facts  or  the  terms  of  the  law.  We  beUere 
an  Interpretation  of  the  statute,  f&lr  alikb 
to  the  landlord  and  the  tenant,  or  his  as- 
signs, Is  to  say  that  it  means  that  tbe  tak- 
ing of  collateral  security  for  the  rent  at  the 
beginning  of  tbe  tenancy  precludes  the  land- 
lord from  claiming  his  statutory  lien.  The 
tolling  of  collateral  security  after  the  lien 
has  attached  does  not  work  a  forfeiture  of 
tbe  Uen,  unless.  Indeed,  the  parties  so  in- 
tend. We  are  free  to  admit  that  the  proper 
Interpretation  of  this  stotute  is  not  with- 
out difficulty,  but  we  beUeve  the  interpreta- 
tion we  have  given  it  to  be  in  accordance 
with  the  general  principles  of  the  law,  and 
Is  certolnly  in  accordance  with  right  and 
justice  between  the  parties. 

For  the  reasons  stoted,  the  judgment  of 
the  court  below  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  award  a 
new  trial ;  and  it  Is  so  ordered. 

HANNA,  J.,  concurs. 

ROBE:rtS,  G.  J.,  being  absent,  did  not 
participate  in  this  declsioa 

On  Uotion  for  Rehearing. 

PARKGR,  J.  Motion  for  rehearing  has 
been  filed,  as  autborlsed  by  rule  18  (133  Pac. 
xl)  of  this  court,  based  upon  section  5^. 
Code  191S.  which  provides  a  general  rule  of 
construction  of  stotntes,  and  which  section, 
it  is  claimed,  has  been  Tiolated,  in  the  opin- 
ion of  the  court. 

We  are  entirely  satisfied  with  tbe  conclu- 
sions reached  in  the  former  opinion.  We  de- 
sire, however,  to  restote  tbe  podthm  of  the 
court  In  tbe  opinion  we  stated  that  the 
section  of  the  statute  (section  3335,  Code 
1915)  means  that  the  taking  of  <wllateral 
secorlty  for  rent  at  tbe  beginning  of  tbe 
tenancy  precludes  tbe  landlord  ftom  claim- 
ing Ida  stototory  U&a.  The  toking  of  col- 
lateral security  after  tbe  Uen  baa  attached 
does  not  work  a  forfeltare  of  tbe  lien,  on- 
less  tbe  party  so  intends.  We  desire  to  re- 
state the  position  of  the  court  as  follows: 
The  toktog  of  collateral  secnrity,  either  be- 
fore or  after  the  rent  becomes  due,  dooi  not, 
under  the  terms  of  the  stotnte,  work  a  for- 
fetture  of  the  right  to  a  lien,  unless  tbe  par- 
ties so  intend.  If  Qie  secnrity  should  be 
token  at  tbe  beginning  of  the  term.  It  would, 
under  all  ordinary  drcumstonces,  operate 
as  a  waiver  of  the  Uen,  because  at  that  time, 
under  a  lease  from  month  to  month,  as  in 
this  case,  there  could  be  but  one  month's 
rent  doe,  and  tiie  taking- of  weauitj  would. 
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ordtoartly,  necessarily  show  an  Intent  to 
rely  upon  the  security,  rather  than  the  lien. 
But  after  the  rent  has  accrued,  as  In  this 
case,  the  taking  of  security  may  or  may  not 
show  an  intent  to  rely  on  the  security,  rath- 
er than  the  lien.  In  this  case,  as  before 
seen,  the  Intent  to  waive  the  lien  was  ex- 
pressly disavowed.  At  the  time  of  the  tak- 
ing of  the  mortgage  there  was  due  |240  for 
rent,  and  the  tenant  arranged  for  the  oc- 
cupancy of  the  premises  for  four  months 
longer  at  $15  per  month,  which  would  make , 
the  total  amount  due  at  the  end  of  the  ten- 
ancy $300.  The  value  of  the  tenant's  prop- 
erty is  alleged  in  the  replevin  affidavit  to  be 
$250.  The  amount  for  which  the  mortgage 
was  given  was  $298.25. 

Under  such  drcnmstances  we  do  not  think 
the  landlord  can  be  said  to  have  taken  "col- 
lateral security  for  the  payment  of  the  sum 
due  him."  The  security  was  collateral  secu- 
rity, but  it  was  not  taken  as  full  security, 
for  the  debt.  The  landlord  expressly  dis- 
avowed this.  It  was  taken  as  supplemental 
to  the  security  of  the  lien.  All  that  the 
statute  means  is  that  the  landlord  shall  have 
^thOT  his  lien  or  such  secoilt^  as  he  may 
accept  as  guffldent  for  the  sum  due.  He 
may  not  bare  both. 

The  argument  of  oounsd  for  appellee 
would  lead  to  unreasonable  consequences. 
For  example,  it  the  landlord  baa  a  claim 
fior  rent  tor  $100^  and  ttie  tenant  has  diat- 
tels  in  the  hooae  worth  $00.  and  taaa  other 
property  worth  $60,  he  may  not  give  security 
on  the  other  property  and  the  landl(»:d  may 
not  take  such  secnrity,  or  the  landlord's  lien 
win  be  forfeited.  Thla  would  convert  the 
statute  Into  a  forfeiture  statute  whtdi,  as 
we  stated  In  the  original  opinion,  la  not  al- 
lowed. 

The  moton  for  rehearing  la  denied,  and 
the  former  oondusioa  la  adhered  to;  and  it 
is  BO  ordered. 

HANNA,  J.,  concurs.  ItOBEBTS,  0.  J., 
did  not  partic^te  in  thla  or  the  orlclnal 

opinion. 

(51  Mont.  387) 

STATE     TAYLOR.    (No.  8715.) 
(Supreme  Court  of  Montana.    Nov.  17,  191S.) 

False  PBETBNeas  «s»49  —  SmnoisnoT  of 
Evidence— Falsitt  of  Pretense. 

Evidence  in  a  proaecutioa  undetr  ReVd 
Codes,  f  S683,  for  obtaining  money  by  Cahe  or 
fenudulcnt  pretenses  made  in  the  sale  of  a  trade 
or  business,  and  a  stod^  of  merchandise  held 
not  suffident  to  snstain  a  conviction,  in  that  it 
^d  not  show  the  falsity  of  the  representations. 

[Ed.  Note. — For  other  cases,  see  False  Pre* 
toises.  Cent  Dig.  {  62;  Dec.  Dig.  «=»49.] 

Appeal  from  District  Court,  Silver  Bow 
County;   Michael  Donlan,  Judge. 

H.  F.  Taylor,  was  convicted  of  obtaining 
money  by  fals^  pretenses,  and  he  appeala 
Reversed  and  remanded,  with  directlona  to 
discharge  defmdant. 


Nolan  &  Donovan,  of  Butte,  for  appellant 
J.  B.  Polndexter,  Atty.  Gen.,  and  C.  S.  Wag* 
ner,  of  Helena,  for  the  State. 

SANNER,  J.  H.  F.  Taylor  appeala  from 
a  Judgment  of  conviction,  after  verdict,  and 
from  an  order  denying  him  a  new  trial.  The 
basis  of  the  Judgment  Is  the  charge,  elabor- 
ately set  forth  in  the  Information,  to  the  ef- 
fect that  the  appellant  feloniously  obtained 
certain  moneys  from  one  Ethel  Schad  by 
willfully  and  falsely  pretending  and  rep- 
resenting to  her: 

'Hiat  he  was  the  owner  of  a  stock  of  mer- 
chandise, two  sewing  machines,  and  tools  for 
currying  on  and  conducting  the  business  of  man- 
ufacturing corsets,  and  that  he  was  the  owner 
of  and  had  a  corset  trade  extending  throughout 
the  states  of  Montana,  Arisona.  ana  California, 
and  tiiat  his  stock  of  merchandise  and  corset 
trade  and  corset  business  was  worth  the'  sum  of 
three  thousand  ($3,000)  dollars,  and  that  he  rep- 
resented to  the  said  Ethel  Schad  that  he  would 
sell  a  one-half  interest  in  the  stock  of  mer- 
chandise and  his  cornet  trade  and  business  to, 
and  take  the  said  Ethel  Schad  as  tin  equal  part- 
ner in  the  business  for  the  sum  of  fifteen  nun- 
dred  ($1,600)  dollars;  whereas  in  truth  and  In 
fact  the  said  H.  F.  Taylor  did  not  have  any 
and  was  not  the  owner  of  any  corset  trade  or 
business,  and  that  the  stock  of  merchandise,  two 
sc-winz  machines,  and  tools  were  not  worth  more 
than  four  hundred  ($400)  dollars,  as  he,  the  said 
H.  F.  Taylor,  then  and  there  well  knew." 

Fifty  alleged  errors  are  assigned.  They 
present  the  sufficiency  of  the  evidence  and 
various  questions  of  practice;  but  the  view 
which  must  be  taken  of  the  former,  renders 
it  unnecessary  to  consider  the  latter,  fur- 
ther than  to  say  that  some  of  these  assign- 
ments have  merit,  though  for  the  most  jtart 
they  are  unsubstantial. 

It  may  be  acknowledged  at  the  outset  that, 
according  to  this  record,  the  appellant  ap- 
pears to  be  an  undesirable  citizen,  and  this 
fact,  coupled  with  an  obvious  reluctance  on 
his  part  to  meet  the  charge  against  him, 
doubtless  accounts  for  his  convictloa  The 
prosecution,  however,  was  for  a  violation  of 
section  8683,  Revised  Codes,  and,  to  support 
it,  evidence  of  the  falsity  of  the  representa- 
tions charged  was  Indispensable.  According 
to  the  Information,  these  representations  or 
pretenses  were  false,  not  because  the  appel- 
lant had  Inordinately  exa^erated  the  value 
of  his  corset  business  and  equipment,  but 
because  he  had  no  corset  business  at  all. 
The  only  evidence  su^ested  as  sufficient 
proof  of  tills  Is  presented  by  the  testimony 
showing  transactions  with  other  persons  of 
a  character  similar  to  the  one  In  question, 
and  by  the  circumstances  that  on  one  oc- 
casion apiKllant  was  seen  "with  a  gentle- 
man who  was  sharpening  razors,"  and  ou 
another  he  was  discovered  In  a  window  ar- 
ranging a  display  of  com  cures,  and  on  an- 
other he  was  found  at  a  table  on  a  street 
comer  writing  cards'.  As  to  his  dealings 
with  others  than  the  complainant  It  may  be 
said  that  in  law  they  cannot,  and  In  fact 
they  do  not,  establish  or  tend  to  establish 
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the  falGlty  of  his  dalm  to  a  corset  biialnesa; 
they  were  admissible  solely  to  show  bis  in- 
tent In  dealing  as  be  did  with  the  complain- 
AQt,  presupposing  his  transaction  with  her 
to  be  of  the  character  alleged;  they  show 
Indeed  that,  using  bis  corset  business  as  a 
bait,  he  was  willing  to  take  a  most  con- 
temptible advantage  of  the  hopes  and  ambi- 
tions of  Industrious  women;  but  this  Is  an- 
avalling  under  the  allegations  of  the  present 
Information,  if  In  fact  be  bad  such  a  busi- 
uesa.  As  to  the  other  circumstances,  we 
feel  quite  unable  to  say  fust  how  far  be- 
ing seen  "with  a  gentleman  who  was  sharp- 
ening razors,"  or  displaying  corn  cures  'or 
engrossing  cards,  may  be  eridoice  of  total 
depravity;  but  It  does  not  seem  to  ua  that 
they  are  necessarily  conclusive  as  regards 
the  corset  business.  How  much  of  appel- 
lant's time  was  thus  spent  Is  not  disclosed, 
and  the  most  tliat  can  be  said  Is  that  If  he 
gave  much  to  these  extraneous  matters  he 
could  have  had  no  corset  business  which  took 
all  bis  attention,  or  that — like  many  better 
men — be  was  neglecting  his  business;  but 
he  Is  not  charged  with  claiming  the  first  of 
these  alternatives,  and  be  cannot  be  punish- 
ed by  law  for  the  last  Against  these  nega- 
tive circumstances,  whatever  be  their  evi- 
dentiary valu^  we  have  the  positive  testi- 
mony of  the  complainant  herself,  as  well 
as  of  the  other  persona  with  whom  the  appel- 
lant dealt,  to  the  effect  that  he  did  have  a 
corset  trade  or  business  In  the  city  of  Butte 
at  least 

It  Is  not  suggested  ttiat  the  Information 
can  be  construed  as  charging  the  falsity  of 
appellant's  representations  to  consist  In  the 
fiict  that  he  bad  no  corset  trade  or  business 
of  the  scope  and  value  repreeentedf  but  if 
such  was  the  theory  of  the  trial,  the  evi- 
dence Is  still  deficient  Reading  between  the 
lines  of  this  record,  balancing  probabilities, 
and  considering  the  reticence  of  appellant, 
one  might  reasonably  questlim  the  truth  of 
any  such  representation;  but  It  could  be 
true  so  far  as  any  necessary  Inference  from 
the  fitcts  disclosed  are  concerned.  Gonvlo> 
tlons  may  not  be  founded  upon  conjecture, 
however  shrewd,  nor  ipon  probabUltles, 
however  strong.  State  t.  McOartby,  36 
Mont  226,  92  Pac.  S21. 

We  are  therefore  compelled  to  bold  that 
the  crime  diarged  in  the  present  Information 
has  not  been  snstalned  by  the  evidence  ccm- 
talned  in  this  record.  Whether  a  convli^on 
npon  ampler  evidence  nnder  another  or 
amended  information  would  stand.  Is  not  now 
^fOre  us- 

The  Judgment  and  order  appealed  firbm 
are  reversed,  and  the  cause  is  rraianded, 
witli  directions  to  discharge  the  defendant, 
appellant  in  this  court. 

Reversed  and  remanded,  with  directions. 

BRANTLT,  O.  J.,  and  HOLLOWAT.  J., 
concur. 


(SI  MoqL  S7<) 
MILLIGAN  V.  MILES  OITT  et  aL 
(No.  3742.) 

(Supreme  Oourt  of  Montana.   Nov.  17.  IftlS^ 

1.  MUHZOIFAI,  COBPOBAtlOKB  ^»9M  —  TAX- 

PA tee's  Suit. 
Where  the  officers  of  a  dty  proposed  illegal 
ly  to  extend  a  steam  main  from  t^e  mumd- 
pftl  power  plant  whereby  property  owners  abut- 
ting on  a  street  or  streets  were  to  be  served 
with  heat  from  the  waste  steam  of  the  plant 
any  taipayer,  whether  or  not  using  light  and 
power  from  the  plant,  In  the  absence  of  legisla* 
tion  restricting  the  right  to  interfere  to  some 
public  officer,  could  restrain  the  unlawful  cs- 
pendlture  of  public  money. 

[Ed.  Note.— For  other  eases,  see  Mttnlctjwl 
Corporatiinis,  Gmt  IMg,  {  2162;  Dee.  Dig. 
991] 

2.  MnniozPAi,  Cobpoiatiohb  «=»860— Opkba- 
Tioif  OF  PowEB  Plant  —  Utiuzatioii  or 
Wastb  Steam— Statutxs. 

Bev.  Codes,  S  3259,  authorizes  a  dty  coun- 
cil to  build  all  necessatv  buildings  tor  the  dty 
and  to  heat  and  li^t  toon  and  to  provide  for 
lighting  the  streets  and  alleys.  A  inunidpal- 
Ity  erected  an  electric  light  and  power  plant 
producing  current  to  light  the  dty  buildmga, 
streets,  and  alleys,  and  to  furnish  light  and  pow- 
er to  Its  InhalntantB.  Held  that  as  the  ci^ 
was  authorised  to  conduct  a  power  plant  >t 
could  lay  a  main  to  heat  a  dty  buildhig  by  the 
waste  steam  from  the  plant  and  incidentally 
furnish  steam  for  heat  to  private  buUdings  alnit- 
ting  on  the  main,  since  its  authorization  to  con- 
duct a  power  plant  ImpUedly  authorized  it  to 
do  BO  in  the  usual  manner  In  which  sadi  a  bun- 
ness  is  conducted  by  private  persons  or  corpora- 
tions, whidi  involves  a  due  utilization  of  by- 
prodoct 

[Ed.  Note.-For  other  ««M.«we  Municipal 
Corporations.  Cent  Dig.  81  1816-18ia;  Det 
Dig.  «=>860.] 

Appeal  from  District  Court  Caster  Coun- 
ty ;  Daniel  S.  O'Hern,  Judge. 

Action  by  M.  W.  MlUlgan  against  the  City 
of  Miles  City  and  others.  From  an  order 
denying  their  motion  for  dissolution  of  an 
Injunction  pendente  lite,  defendants  appeaL 
Order  reversed,  and  cause  remanded,  wltb 
dlrecUons. 

a  D.  McKlnnon.  d  B.  TIsor,  Qw.  W.  Farr, 
and  a  H.  Loud,  all  of  Miles  City,  for  appel- 
lants. Staarplesa  Walker  and  W.  a  Packer, 
both  (tf  Wles  CStj,  for  respondent 

BRANTLT,  a  J.  Since  the  year  1896  the 
defendant  dty  had  been  the  owner  of  a 
steam  electric  light  and  power  plant  which 
has  capadty  suffldent  t6  produce  the  current 
necessary  to  light  the  public  buildings, 
streets,  and  alleys  of  the  dty  and  to  furnish 
li^ht  and  power  for  private  use  by  Its  In- 
habitants. The  funds  necessary  to  Install 
the  plant,  $30,000,  were  derived  from  a  sale 
of  bonds  issued  by  the  dty.  The  revenues 
derived  from  the  sale  of  current  have  al- 
ways been  kept  separate  from  the  general 
revenues  of  the  dty,  in  what  is  designated 
as  the  electric  light  and  power  fund.  Ex- 
cept as  noted  hereafter,  they  have  been  de- 
voted to  the  maintenance  of  the  plant  and 
tlie  appliances  for  distribution  of  the  current. 


^»For  ether  oasis  ass 
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to  the  payment  of  accruing  Interest  on  the 
bonds,  an$  to  the  accumulation  of  a  sink- 
ing fund  for  their  redemption  at  maturltr. 
There  la  now  In  the  fund  the  sum  of  $18,000. 
The  power  station  Is  situated  on  Fort  street 
between  Seventh  and  Eighth  streets,  which 
Intersect  Main  street  to  the  north  at  right 
angles.   The  city  hall  Is  situated  on  Eighth 
street,  somewhat  lees  than  a  block  south  of 
Main  street   During  the  year  1914,  desiring 
to  heat  the  dty  hall,  and  deeming  It  prac- 
ticable to  accomplish  this  by  making  use  of 
the  exhaust  or  waste  steam  at  the  plant, 
the  dty  council  caused  the  Installment  of  a 
main  steam  [dpe  line  from  the  plant  along 
Eighth  street,  with  the  appliances  necessary 
to  divert  the  steam  Into  the  main,  and  thence 
Into  the  building.   This  main,  as  then  in- 
stalled, extends  beyond  the  city's  property 
north  to  the  middle  of  Main  street,  and  Is 
of  capacity  sufficient  to  conduct  all  the 
steam  wasted  at  the  plant.    The  expense 
of  installment  was  paid  out  of  the  light  and 
power  fund.    During  the  following  winter 
season  the  steam  not  required  to  heat  the 
dty  hall  was  furnished  for  private  use  to 
persons  owning  buildings  abutting  on  Eighth 
street.  At  the  time  ttda  was  done  it  was  the 
intention  of  the  council  at  some  future  time, 
if  the  initial  Installment  proved  effective, 
to  cause  the  main  to  be  extended  east  along 
Ualn  street  to  the  dty  library,  which  oc- 
cupies a  comer  at  the  intersection  of  Main 
and  Tenth  streets,  and  also  to  the  west  of 
Fifth  street   By  this  extension  the  ooundl 
proposed  to  furnish  heat  to  the  library  build- 
ing, and  Incidentally  to  the  owners  of  busi- 
ness buildings  abutting  on  Main  street  at 
reasonable  rates^  expecting  thus  to  Increase 
the  effldency  of  the  light  and  power  plant 
by  making  the  waste  steam  a  source  of  profit 
to  the  dty.    At  a  r^ular  meeting  of  the 
council  held  on  May  27,  191S,  a  committee 
having^  had  the  question  of  extension  under 
condderatlon,  reported  the  result  of  its  in- 
vestigations and  recommended  that  the  pro- 
jected extension  be  made.   The  report  was 
adopted,  and  thereafter  contracts  were  regu- 
larly let  for  materials  and  labor  necessary 
to  effect  the  extension.    The  contracts  con- 
template an  expenditure  of  $10,600  out  of  the 
light  and  power  fund  to  be  replaced  by  the 
revenues  derived  from  the  sale  of  steam. 
The  plaintiff  a  resident  of  the  dty  and  a 
taxpayer,  thereupon  brought  this  action  to 
restrain  the  prosecution  of  the  work  under 
the  contracts.   Upon  the  filing  of  the  com- 
plaint, and  without  notice,  the  court  issued 
an  injunction  pendratte  Ute.    The  defend- 
ants thereafter,  upon  a  showing  of  facts  by 
affidavits  and  oral  testimony,  moved  for  a 
dissolution.  The  motion  having  been  denied, 
the  defendants  have  appealed. 

The  trial  court  made  no  findings  of  fact 
As  appears  from  his  memorandum  <^lnlon 
found  in  the  record,  he  devoted  his  attention 
to  two  qoestlQia  of  law  odITi  tawrdtng  tbs 


solution  of  these  as  determinative  of  the 
rights  involved,  viz.,  whether  the  plaintiff 
may  maintain  the  action,  and  whether  the 
defendant  dty  has  the  authority,  tmder  any 
drcumstances,  to  install  the  proposed  Im- 
provement The  questions  of  fact  whether 
the  proposed  improvement  will  be  practica- 
ble, and  whether,  in  view  of  the  amouut  of 
expenditure.  It  will  prove  profitable,  seem  to 
have  been  wholly  lost  sight  of.  Counsel 
have  not  discussed  these  questions  In  their 
briefs.  On  the  contrary,  though  a  consider- 
able amount  of  evidence  was  introduced  at 
the  hearing  on  the  motion  to  dissolve,  coun- 
sel have  assumed  not  only  that  the  extension 
will  prove  effective,  but  also  that  It  will  be 
a  source  of  profit  We  shall  therefore  not 
stop  to  examine  the  evidence,  but  adopt  the 
assumption  of  the  trial  court  and  counsel, 
and  determine  only  the  questions  submitted, 
leaving  it  to  the  trial  court  to  determine 
the  questions  of  foot  upon  the  final  bearing 
on  the  merits- 
El]  1.  Counsel  for  the  defendants  serious- 
ly contend  that  the  appellant  cannot  main- 
tain this  action,  for  the  reason  that  the  pro- 
posed expenditure  will  not  affect  the  tax- 
payers of  the  dty  generally,  but  only  the 
dty  In  the  exerdse  of  its  business  powers, 
and  the  usera  of  electric  light  and  power. 
We  cannot  appreciate  the  distinction  coun- 
sel endeavor  to  make  between  taxpayers  of 
the  dty,  as  such,  and  those  taxpayera  who 
use  light  and  power.  The  light  and  power 
plant  was  installed  at  the  expense  of  all  the 
taxpayers  of  the  city,  the  necessary  funds 
having  been  realized  by  a  sale  of  its  bonds. 
These  are  liabilities  of  the  corporation  to 
the  discharge  of  which  all  the  taxpayers 
must  contribute,  directly  or  indirectly.  The 
plant  Is  thdr  pn^rty.  The  revenues  deriv- 
ed from  the  sale  of  Its  product  belong  to 
them,  because,  though  kept  separate  from  the 
revenues  derived  from  general  taxation,  they 
are  part  of  the  public  moneys. 

The  rule  Is  well  settled  that  In  the  ah- 
sence  of  legislation  restricting  the  right  to 
Interfere  to  some  public  officer,  the  courts 
will,  upon  the  application  of  one  or  more 
of  the  individual  taxpayers,  interfere  by  ap- 
proprlate  process  to  prevent  an  unlawful 
expenditure  of  public  money  by  the  officers 
of  the  corporation  or  the  incurring  of  an  ob- 
ligation which  wlU  render  such  expenditure 
necessary.  There  never  has  been  any  such 
restrictive  legislation  in  this  Jurisdiction,  and 
from  an  early  date  In  the  history  of  the  state 
the  ri^t  of  the  taxpayer  to  maintain  an 
action  to  prevent  or  restrain  misuse  of  cor- 
porate  power  has  been  recognized  and  en- 
forced. Ohumasero  v.  Potts,  2  Mont  243; 
Davaqwrt  t.  El^nsdimldt,  6  Mont  €02,  13 
Pac.  219;  Id.,  8  Mont  467,  20  Fac.  828; 
State  ex  reL  Budc  v.  Board  of  Commission- 
era,  etc;,  21  Mont  469,  o4  Pac  039;  Buck, 
Fitzgerald,  21  Mont  482,  54  Pac.  042; 
Btate  ex  xaL  Bean  t.  I^ons,  37  Mont  854, 
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96  Pac.  922;  Carlson  v.  City  of  Helena,  39 
Mont  82,  102  Pac  39,  17  Ann.  Cas.  1233; 
State  ex  rel.  Stuewe  t.  Hindson,  44  Mont. 
429,  120  Pac  485.  Tbe  conclusion  that  the 
plaintiff  may  maintain  the  action  was  there- 
fore correct. 

[2]  2.  Tbe  rule  of  construction  applicable 
to  the  charter  of  a  municipal  corporation  or 
the  statute  authorizing  Its  creation  la  stated 
by  Mr.  Dillon  as  follows: 

"It  is  a  freaeral  and  undisputed  proposition 
of  law  that  a  manicipal  corporation  possesses 
and  can  exercise  the  foUowing  powers,  and  no 
others:  First,  those  granted  in  express  words; 
second,  these  necessarily  or  fairly  implied  in 
or  incident  to  the  powers  expressly  granted: 
third,  those  essential  to  tbe  accomplishment  of 
the  declared  objects  and  purposes  of  the  cot^ 

E oration,  not  simply  convenient,  but  iodispensa- 
le.  Any  fair,  reasonable,  sutmtantial  doubt 
concemins  tbe  existence  of  power  is  resolved 
by  tbe  courts  against  the  corporation,  and  tbe 
power  Is  denied.  Of  every  municipal  corpora- 
tion the  charter  or  statute  by  which  it  Is  cre- 
ated is  its  oi^anic  act  Neither  the  corpora- 
tion nor  its  officers  can  do  any  act,  or  make  any 
contract,  or  incur  any  liability,  not  authorized 
thereby  or  by  some  legislative  act  applicable 
thereto.  All  acts  beyond  the  scope  of  the  pow- 
ers granted  are  void."  1  Dillon,  Mun.  Corp. 
(6th  Ed.)  S  237. 

The  rule  as  thus  stated  has  been  approved 
and  applied  by  this  court  In  many  cases. 
Davenport  t.  Kleinschmldt,  supra;  State  ex 
rel.  Qulntin  v.  Edwards,  40  Mont  287,  106 
Pac.  695,  20  Ann.  Cas.  239 ;  Helena,  etd,  By. 
Co.  V.  City  of  Helena,  47  Mont  18,  130  Pac. 
446;  Shapard  t.  City  of  Missoula,  49  Mont 
269,  141  Pac.  644. 

"Tbe  reason  for  the  rule  Is  that  It  must  be 
presumed  that  the  state  has  granted  in  clear  and 
unmistakable  terms  all  that  it  Intended  to  grant 
at  all."  State  «z  rd.  Quintin  t.  Edwazds,  su- 
pra. 

It  Is  true,  as  counsel  for  tbe  defendants  ar- 
gue, that  the  powers  granted  to  a  municipal- 
ity are  to  be  distinguished  into  two  classes — 
the  first  Including  those  which  are  legisla- 
tive, public,  or  governmental,  and  Import 
sovereignty ;  the  second  those  which  are  pro- 
prietary or  quasi  private,  conferred  for  the 
private  advantage  of  the  Inhabitants  and  of 
thct  dty  Itself  as  a  legal  person.  State  v. 
Mayor,  etc,  19  Mont  618,  49  Pac  15;  Illlnoia 
Trust  St  Savings  Bank  v.  City  of  Arkansas 
City,  76  Fed.  271,  22  C.  C.  A.  171,  34  L.  B. 
A.  518.  NeveriJieless  the  statute  Is  the  meas- 
ure of  the  power  granted,  whether  the  par- 
ticular power  In  question  Is  assignable  to 
the  one  class  or  the  other.  The  Inquiry  must 
always  be  In  this  class  of  cas&s:  (I)  whether 
there  Is  an  express  grant ;  (2)  whether  there 
is  a  grant  by  necessary  implication;  or  (3) 
whether  the  power  In  question  Is  Indispen- 
sable to  the  accomplishment  of  the  object  of 
the  corporation. 

Now,  it  is  conceded  by  counsel  on  both 
sides — and  rightfully  so,  we  think — that  a 
city  has  the  power,  under  the  general  law 
relating  to  cities  and  towns,  to  install  at  pub- 
lic expense  a  lighting  plant  to  supply  light, 
not  only  for  Its  public  buildings  and  streets, 


but  also  for  use  by  its  inhabitants.  Section 
3259,  Revised  Codes,  provides: 

**The  city  or  town  council  has  power :  1, 
To  make  and  pass  all  by-laws,  ordinances,  oi*- 
dcrs  and  resolutions  not  repugnant  to  the  Con- 
stitution of  the  United  States,  or  of  the  state  of 
Montana,  or  of  the  provisions  of  this  title,  nec- 
essary for  the  government  or  management  ctf 
the  aJffairs  of  a  city  or  town,  for  the  execution 
of  tbe  powers  vested  in  the  body  corporate,  and 
for  carrying  Into  effect  the  provisions  of  this 
title.  *  *  *  6.  To  build  or  hire  all  necessary 
buildings  for  tbe  use  of  tbe  ciUr  or  town,  and 
to  beat  and  li^ht  the  same.  •  •  •  7.  To  pro- 
vide for  lighting  and  cleaninf^  the  streets,  al- 
leys, and  avenues.  •  •  *  64.  To  contract  an 
indwtedness  on  behalf  of  a  city  or  town,  upon 
tbe  credit  thereof,  by  borrowing  money  or  is- 
suing bonds  for  the  following  purposes,  to  wit: 
erection  of  puUic  buildings,  construction  ol 
sewers^  farld^s^  waterworks,  lighting  plants," 
etc 

A  reading  of  these  provisions  together 
leads  to  the  conclusion  that  it  was  tbe  pur- 
pose of  the  Legislature  to  enable  a  city  or 
town  to  establish  and  maintain  at  public  ex- 
pense a  lighting  system  to  supply  tbe  needs 
of  its  inhabitants.  Just  as  it  was  the  purpose 
to  enable  It  to  make  snttable  proTlsl(«  to 
srare  th^  conveniaice  and  secure  their 
health  and  comfort  1^,  providing  bridges, 
sewers,  and  a  water  supply;  for  It  Is  dear 
that  in  providing  for  bridges,  sewers,  and  a 
water  supply,  it  bad  in  mind  tbe  inhaUtants 
of  tbe  mnni<dpallty  as  a  whole.  TUxnton, 
under  tbe  rule  of  construction  applicable 
which  is  expressed  In  the  maxim  noscitur  a 
sodts,  tbe  provision  for  lighting  plants  must 
be  given  tbe  same  scope. 

But,  as  we  have  said,  It  ia  not  controvert- 
ed that  tbe  cit7  has  ample  power  In  tbls  be- 
hall  Tbe  theory  ad<wted  by  tbe  trial  court 
and  urged  here  by  counsel  for  plaintiff  is 
that  tbe  dty  has  no  power  to  expend  any 
portion  of  the  surplus  in  the  li^t  and  pow- 
er fund,  even  tbougfa  the  expenditure  ^rm 
turn  to  profitable  use  what  has  heretofore 
been  a  total  loss,  because  tbe  statute  does 
not  80  expressly  declare,  or,  In  any  event 
because  tbe  Installment  of  tbe  improvement 
is  not  Indispensable  to  tbe  weU-bdng  of  Qie 
dty.  A  brief  consideration  of  tbe  subject 
will  demonstrate  that  this  theory  Is  not  cor- 
rect When  a  city  is  engaged  in  (derating  a 
municipal  plant  undw  ah  authority  granted 
by  the  general  law,  it  acts  in  a  propi^etary  or 
business  capacity.  In  tbls  behalf  it  stands 
upon  the  same  fooling  as  a  private  Individ- 
ual or  a  business  corporation  similarly  dt- 
uated.  McQuillin,  Mun,  Corp.  {  1801 ;  Dillon, 
Mun.  Corp.  (5th  Ed.)  §  1303;  Helena  Con. 
Water  Co.  v.  Steele,  20  Mont  1,  49  Pac. 
382,  37  L.  B.  A.  412;  City  of  Henderson  v. 
Young,  119  Ky.  224,  83  S.  W.  583;  Omaha 
Water  Co.  v.  Omaha,  147  Fed.  1,  77  C.  C 
A.  267,  12  L.  B.  A.  (N.  S.)  736,  8  Ann.  Cas. 
614;  Davoust  v.  City  of  Alameda,  149  Cal. 
69,  84  Pac  760,  5  L.  R.  A.  (N.  S.)  536,  9  Ann. 
Cas.  847;  Western  S.  F.  Soc.  v.  Philadelphia, 
31  Fa.  175.  72  Am.  Dec  730;  IndlanapoUa 
V.  Indianapolis  Gas  L.  Co.,  66  Ind.  396.  Tbls 
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proposition  being  conceded,  as  It  most  be, 
It  logically  follows  that  the  dty  may  Install 
the  necessary  fixtures  and  appliances  and 
condnct  Its  <^ratlon8  as  does  a  private  cor- 
poration engaged  In  the  same  tcind  of  busi- 
ness. Common  pmdence  requires  that  it 
anticipate  the  probable  growth  of  popula- 
tion and  increasing  future  needs;  that  it 
take  note,  from  time  to  time,  of  changing 
conditions,  and  adopt  Improved  devices  In 
order  to  bring  and  keep  the  plant  up  to  the 
highest  degree  of  efficiency;  that  it  make 
such  disposition  of  any  surplus  or  by-product 
as  will  promote  economy  In  its  operation  and 
gain  for  the  people  the  greatest  possible  re- 
turn for  the  capital  Invested,  in  short,  that 
It  do  anything  that  an  intelligent  business 
man  or  corporation,  guided  by  the  dictates 
of  prudence  and  experience,  would  do  under 
the  same  circumstances.  A  private  corpora- 
tion having  a  franchise  to  sapidy  the  In- 
habitants of  a  city  with  water  would  be 
guilty  of  want  of  prudence  and  foresight  if 
It  should  obtain  a  supply  sufficient  for  pres- 
ent needs  only,  without  regard  to  a  probable 
increase  In  population  and  tattice  to  a  grow- 
ing demand  upon  it  So  it  would  be  charge- 
able with  a  lack  of  business  capacity  if  in 
the  meantime  it  should  permit  the  surplus  to 
go  to  waste,  Instead  of  selling  or  leasing  it 
for  some  other  profitable  use.  The  same 
holds  true  of  a  corporation  tn^nized  to  sup- 
ply ll^t  It  would  be  Bhortfldj^ted  Indeed 
If  It  limited  the  capatity  of  its  plant  to  ac- 
tual present  necessitlea  It  Is  a  matter  of 
common  knowledge  thiot  gas  otunpanles  have 
several  by-pn>ducts.  A  neglect  1^  such  a 
company  to  turn  these  by-products  to  prof- 
itable use  Uy  selUng  them,  and,  if  necessary 
to  enable  It  to  do  so*  to  Incur  tbe  preliminary 
expense  required  tar  that  purpose  would  ex- 
hibit lack  of  bu^nesB  caiucity.  fnieae  re- 
marks are  applicable  to  a  dty  wfaldi  under 
authority  of  law  engages  in  the  same  kind  of 
an  enterprise.  It  holds  the  pnq^oty  r^re- 
sented  by  the  investment,  In  trust  tor  Its 
dtlsens.  ^e  law  which  enables  It  to  as> 
sume  this  trust  by  necessary  impUcatton  con- 
fers the  power  upon  it  and  its  officers  to  ex.- 
ecute  It,  and  thereby  Imposes  upon  them  the 
duty  to  gain  the  greatest  benefit  to  the  tax- 
payezK  If  It  has  a  preaeot  surplus  nt  wa- 
ter or  current,  the  dictates  of  common  busi- 
ness prudence  require  that  such  surplus  "be 
sold,  and  the  proceeds  devoted  to  public  use^ 
until  the  increasing  demands  of  the  people 
absorb  It.  -Pike's  Peak  P.  Cio.  t.  Colorado 
Springs,  105  Fed.  1.44  a  a  A.  833.  So  of  the 
surplus  and  by-products  of  dty  gasworks. 
To  say  that  a  dty  may  not  torn  the  waste 
or  exhaust  steam  from  Its  electric  light  plant 
to  profitable  use  Is  to  say  that,  though  the 
Le^slature  has  empowered  it  to  Install  and 
operate  a  light  plant,  It  has  withheld  from 
it  the  power  to  operate  it  upon  intelligent 
and  eoHiomic  principles.  This  cannot  be  so. 


On  the  contrary,  the  grant  of  power  to  in- 
stall and  operate  necessarily  Implies  all  the 
Inddentel  power  to  do  anything  that  any 
business  man  or  corporation  ought  to  do. 

The  stetute  does  not  in  terms  copfer  the 
power  upon  the  dty  to  Install  and  operate 
a  heating  plant,  except  for  Ite  public  build- 
ings. For  present  purp^ises  It  may  be  eon- 
ceded  that  It  would  not  be  lawful  for  a  dty 
to  install  a  steam  heating  plant  to  supply 
its  inbabltante  or  for  the  defendant  dt?  to 
manufacture  steam  at  ite  lighting  plant  for 
that  purpose.  This  consideration  by  no  mean» 
carries  with  it  the  conduslon  that  It  may  not 
sell  ite  waste  steam,  and,  if  It  cannot  do  so 
otherwise,  may  not  at  public  expense  lay 
the  mains  or  condulte  necessary  to  convey 
it  to  places  where  there  Is  a  demand  for  ite 
use,  and  there  Install  the  appliances  nece»' 
sary  to  enable  it  to  meet  the  demand.  On 
the  contrary,  we  think  It  not  only  has  the 
power,  but  It  is  Its  duty,  to  do  so,  provid- 
ed this  Is  practicable  and  will  prove  a  source 
of  profit,  and  provided  the  expenditure  re- 
quired win  not  create  an  Indebtedness  or 
permanently  impair  the  Income  derived  from 
the  plant 

The  order  Is  reversed,  and  the  cause  Is  re- 
manded, with  directions  to  the  district  court 
to  proceed  In  accordance  with  the  condnslotts 
stated  in  this  oplnlm. 

Reversed  and  remanded. 

SANNEE  and  HOIXOWAT,  JJ.,  concur. 


(SI  Mont  406) 
STATE  V.  PAPP,    (No.  3572.) 
(Supreme  Coart  of  Montana.    Nov.  22,  1915.) 

1.  Cbihinal  Law   «=s>115d— Appeal —Pbk- 

SUMPTION— VeBDICT. 

On  appeal  from  a  conviction,  the  Sum^me 
Court  must  assume  that  the  jury  resolved  the 
conflicts  in  the  evidence  in  favor  of  the  state. 

[Ed.  Note. — Ftor  other  cases,  see  Criminal 
Law,  CenL  Dig.  §$  3074-3083 ;  Dec.  Dig.  «=» 

2.  ASSAtJLT    AND    BaTTBBT   *=»60— "ASSAULT 
XH  FiBST  Dbgbbb"— RxQUI8rrE& 

Under  Rev.  Codes,  {  8312,  aubd.  1,  one 
armed  with  a  loaded  revolver,  and  having  the 
present  ability  to  inflict  physical  injury,  and 
pointing  It  at  another  under  such  circumstances 
as  to  create  a  well-founded  apprehension  of  ii»- 
pending  injury,  ml^t  be  connoted  of  assault  In 
the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battel  CenL  Dig,  {  86;    Dec.  Dis.  <@=»60. 

For  other  deflnlticms.  see  Words  and  Phrases, 
Fhnt  and  Second  Series,  Assault  in  the  First 
Degree;] 

8.  ASSATTLT  AND  BATTEBT  4s»92-^nPFTCIEN- 

OT  OF  EvinENCB— Assault  in  Secono  De- 

OBEB. 

Evidence  held  sufficient  to  sustain  a  con- 
viction of  assank  In  the  second  degree. 

[Ed.  Note.— For  other  eases,  see  Assault  and 
Battery,  Cent  Dig.  H  137-1^;  Dec.  Dig.  «=» 
92.] 

4.  Assault  and  Battebt  9=395— Issues— As- 
sault IN  Second  Degree. 

Evidence  in  a  prosecution  for  assault  in 
Hie  first  degree  Aeld  to  warrant  the  subndssioD 


4s»For  other  cism  m«  now  toplo  and  KBT-HDMBHa  la  all  Ker-Numbered  DlgmU  tmA  Indexss 
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at  assault  In  the  MiMaid  d^ree,  as  defined  by 
Rev.  Codes.  |  8818.  subd.  4. 

[Ed.  Note.— For  other  eases,  aee  Assault  and 
Battery,  Cent.  Dig.  {  141 ;  Dec  Dig.  «s»95.] 

6.  Cbiminal  Law  ^730— Tbial— Reuabks 
OF  GotTNSEL— Issues  and  Evidence. 

In  a  prosecutioQ  for  assault  in  the  first 
degree,  the  court's  refusal  to  strike  oat  a  remark 
of  the  county  attorney  imputing  to  a  witness 
the  statement  that  she  had  some  time  before 
stayed  two  nights  in  a  room  with  the  defendant 
was  erroneous,  where  the  witness  had  not  so 
stated. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  {  1693;  Dec  Dig.  «s>780.] 

6.  Cbiuinal  Law  <&=»1171— Appuit^Habh- 

LB88  EBBOB— KeMABK  OF  PBOSECUTOB. 

Such  error  was  without  prejudice,  where  it 
appeared  from  the  evidence  in  the  case  that 
there  had  existed  between  the  defendant  and 
the  witness,  a  criminal  iotimacy,  and  that  her 
disregard  of  his  assumed  exclusive  right  to  her 
favor  on  the  evening  in  question  was  the  cause 
of  his  conduct,  since  it  did  not  put  into  the 
evidence  an;  fact  not  in  possession  of  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  3126,  8127;  Dec  Dig.  «=» 
1171.] 

7.  Cbimirai,  Law  <9=»720.  722— Tbiad—Abod- 

UENT. 

In  such  prosecution  the  coanty  attorney's 
ithets  apphed  to  defendant  and  to  one  of 
e  witnesses  for  the  state,  while  coarse  and 
inelegant,  did  not  transcend  the  bounds  of 
legitimate  argument. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1670,  167171074;  Dee.  Dig. 
«=9feO.  722.]     "       •      *•  • 

Appeal  from  District  Court,  Silver  Bow 
County;  Michael  Donlan,  Judge. 

Ulysses  Papp  was  convicted  ot  an  assault 
In  the  second  degree,  his  motion  for  a  new 
trial  was  overruled,  and  he  appeals.  Judg- 
ment and  ord^r  affirmed. 

Canning  &  Geagan  and  M.  Kerr  Beadle, 
both  of  Butte,  for  appellant  J.  B.  Poln- 
dexter  and  C.  S.  Wagner,  bot&  of  Helena, 
for  the  State. 

BBANTLT,  C.  J.  The  defendant,  charged 
by  information  with  the  crime  of  assault  In 
the  first  degree,  was  found  guilty  of  assault 
in  the  second  degree,  and  sentenced  to  serve 
a  term  of  one  year  in  the  state  prison.  He 
has  appealed  from  the  judgment  and  an  or- 
der denying  his  motion  for  a  new  trlaL 

The  charge  is  that: 

"The  said  defendant  did  willfully,  unlawful- 
ly, wrongfully,  intentionally,  and  feloniously 
assault  one  Frank  Knuckey,  then  and  tbere  a 
human  being,  with  a  loaded  weapon,  to  wit  a 
revolver,  •  •  •  which  said  revolver  was 
then  and  there  a  deadly  weapon,  likely  to  pro- 
duce death,  with  intent  in  him,  the  said  defend- 
ant, then  and  there  to  kill  and  murder  the  said 
Frank  Knuckey." 

The  principal  contention  made  In  defend- 
ant's behalf  is  that  there  Is  not  suffldent  evi- 
dence to  Justify  the  verdict  The  case  was 
submitted  on  the  testimony  of  the  state; 
the  defendant  not  having  Introduced  or  of- 
fered any  evidence. 

[1-4]  The  events  out  of  which  the  charge 
grew  are,  briefly  stated,  the  following:  At 


about  12:30  o'clock  on  the  morning  of  April 
16,  1914,  W.  J.  Sldley  and  Mikb  Nenny,  two 
of  the  state's  witnesses,  hired  Frank  Knuck- 
ey, a  chauffeur  who  drove  an  automobile 
for  hire  In  the  dty  of  Butte,  to  take  a  party 
consisting  of  themselves  and  two  young  girls. 
Alice  Day  and  Lena  Qermo,  from  the  city  to 
O'Neill's  Koadhouse.  referred  to  by  the  wit- 
nesses as  the  Three-Mlle  House,  situated 
about  three  mtlea  away  in  the  valley  south 
of  the  dty,  and  thence  to  another  place  of 
the  same  character  further  away  in  the 
same  direction,  referred  to  by  the  witnesses 
as  the  Five-Mile  House.  As  the  car  passed 
the  corner  of  Main  and  Park  streets  on  the 
way  out  of  the  city,  defendant  observed  it, 
and,  apparently  not  addressing  any  one  of 
the  occupants  In  particular,  said:  "I  will 
get  yon  folks  yet"  The  evidence  does  not 
dlsdose  directly  why  he  made  use  of  this 
language  importing  a  threat,  or  why  he 
should  have  addressed  Knuckey  or  any  one 
of  the  party.  The  circnmstauces,  however. 
Justify  the  conclusion  that  the  expression 
was  prompted  by  Jealous  anger  because  ouo 
of  the  girls  bad  accepted  Neuuey  as  her  com- 
panion for  the  time  Instead  of  the  defend- 
ant Whatever  prompted  it.  It  is  dear  that 
the  defendant  was  angry  at  some  member 
of  the  party.  After  the  party  had  passed 
on  he  endeavored  to  secure  a  car  to  go  In 
pursuit  Tills  he  failed  to  do,  because  the 
chauffeur  to  whom  he  applied  did  not  think 
the  pursuit  would  be  successful,  because  his 
car  was  unable  to  attain  the  speed  of  that 
driven  by  Knuckey.  Subsequently,  by  soma 
means  which  the  evidence  does  not  disclose, 
he,  in  company  with  another  man  not  iden- 
tified, found  bis  way  out  to  the  vicinity  of 
the  Five-Mile  House.  He  there  met  the 
KnufAey  car  returning  to  the  dty.  He  and 
his  companion  were  on  foot  They  were 
either  waiting  to  meet  the  party  on  the  re- 
turn, or  were  proceeding  to  the  Five-MUe 
House  to  find  It  there.  This  was  about  8:30 
o'dodE.  Before  starting  on  the  return, 
Knuckey  had  been  Informed  by  a  telephone 
message  from  the  dty  that  the  defendant 
was  in  pursuit  and  had  communicated  the 
Information  to  his  passengers.  Both  he  and 
they  were  on  the  lookout  for  the  def^daut, 
anticipating  trooUe  if  he  met  them.  About 
300  yards  from  Om  Five-Mile  House,  after 
starting  on  the  return,  Knuckey  and  bis 
party  observed  the  defendant  and  his  com- 
panion standing  in  the  roadway  with  their 
hands  up  signaling  Knuckey  to  stop  the  car, 
and  "fl'Hwg  threatening  demonstratltnia. 
E^uckey  was  then  driving  the  car  at  a  speed 
of  about  60  miles  an  hour.  He  did  not  stop, 
but  ''ducked"  behind  the  steering  wheel,  and, 
though  he  pomltted  the  car  to  swerve  for 
an  Instant,  he  immediately  righted  It  and 
drove  it  straight  fbrward.  compelling  the 
defendant  and  his  companion  to  stand  hasti- 
ly out  of  the  way.  one  of  tbem  narrowly 
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avoiding  being  nin  down.  The  passengers 
also  "ducked,"  because  Uiey  were  afraid  de- 
fendant would  shoot  There  Is  some  con- 
flict in  tbe  statements  of  Knuckey  and  bis 
passengers  as  to  what  the  attitude  of  the 
defendant  was  at  the  moment  the  car  pass- 
ed. It  is  apparent  also  that  each  of  them 
was  reluctant  to  make  a  full  disclosure  as 
to  what  actually  transpired.  We  shall  not 
attempt  to  quote  or  state  the  evidence  In 
detail,  but  only  what  it  tends  to  establish, 
assuming,  as  we  must,  that  the  jury  resolv- 
ed the  conflicts  In  favor  of  the  state. 

As  the  car  approached  the  defendant  he 
bad  some  object  In  his  hand.  Some  of  the 
members  of  the  party  identified  it  as  a  revol- 
ver. One  of  the  witnesses  saw  it  glisten  in 
the  light  from  the  lamps  on  the  car.  It  was 
pointed  directly  at  Knuckey.  Others  of  them 
did  not  venture  an  opinion  aa  to  what  it  was. 
As  the  car  swept  by,  two  distinct  explosions 
were  heard,  the  second  following  the  first  at 
an  interval  of  one  or  two  seconds.  Some  of 
the  party  did  not  hear  these  explosions  be- 
cause of  the  roar  of  the  engine.  That  they 
were  pistol  or  gun  shots,  however,  is  fully  es- 
tablished by  the  testimony  of  Sidley,  who 
distinguished  them  from  the  roar  of  the  en- 
gine, and  of  another  witness  who  heard  them 
while  standing  in  front  of  the  Five-Mile 
House  watching  the  taillljSits  of  the  car  as  it 
sped  away  In  the  darkness.  Tbe  last  witness 
was  an  experienced  chauffeur,  and  stated,  in 
effect,  that  the  engine  of  a  car  being  driven 
with  the  cut-off  valve  open,  as  was  the  case 
with  E^nckey's  car  on  this  occasion,  cannot 
cauae  explosions  such  as  he  heard.  He  stat* 
ed  that  he  knew  what  a  pistol  or  gun  shot  is, 
that  he  did  not  see  any  flash,  but  that  the  re- 
ports he. heard  were  re[>orts  from  a  pistol  or 
gun  flred  in  close  proximity  to  the  car  as  it 
moved  avray.  This  witness  had  heard  of  de- 
fendant's porauit  of  the  Knuckey  car,  and 
bad  informed  the  latter  of  the  fact  before  he 
started  on  his  return  to  tbe  city. 

Upon  this  erldence  the  Jury  found,  and 
were  justified  in  finding:  (1)  That  .the  de- 
fendant was  armed  with  a  loaded  rertdTer, 
and  hence  bad  tbe  presoit  ability  to  inflict 
physical  injury ;  and  (2)  that  be  pointed  It  at 
Knockey  under  such  drcumstancee  as  to  cre- 
ate in  bis  mind  a  vall-fbimded  aniiehaislfm 
of  Impenting  Injniy.  Tbey  thns  found  all 
tbe  elements  of  an  aaBanlt  within  tbe  rale 
stated  by  flkls  oonrt  In  State  t.  Barry,  45 
Uont.  B08,I34Pa&776»41uaA.(N. 
8.)  181,  wbraeltt  the  aotborltles  on  Uia  rab- 
Vect  are  dted  and  reviewed  at  length.  It  la 
therefore  auflSdent  for  present  purposes  to 
say  that  the  court  properly  submitted  to  the 
jury  tbe  aneatlon  whether  tbe  defendant,  if 
not  cnllt7  of  aasanlt  In  tbe  first  under 
subdivision  1  of  section  8812  <tf  the  Revised 
Codei^  wu  not  gnUly  of  UHUilt  In  tlw  Mcond 


degree  as  defined  In  subdivision  4  of  section 
8313,  aU  of  the  dements  of  which  are  includ- 
ed in  the  crime  as  defined  in  the  former  and 
as  charged  in  tbe  information.  It  is  true 
that  tbe  evidence  is  not  as  satisfactory  as  it 
might  have  been,  because  the  witnesses  who 
observed  the  incident  for  some  reason  mini- 
mized, as  far  as  possible,  the  value  of  their 
testimony.  Even  so,  it  cannot  be  said  that 
the  Jury  based  their  verdict  upon  mere  sus- 
picions and  probabilities,  instead  of  substan- 
tial evidence,  as  counsel  contend. 

ri,  I]  In  several  instances  counsel  for  de- 
fendant took  ex<»ption  to  remarks  made  by 
the  county  attorney  during  the  course  of  his 
address  to  the  jury.  Id  one  Instance  tbe  lat- 
ter imputed  to  tbe  witness  Lena  Germo  the 
statement  that  she  had  some  time  before 
stayed  two  nights  in  a  room  with  the  defend- 
ant Counsel  for  defendant  objected  and  ask- 
ed that  the  statement  be  stricken  out  The 
request  was  denied.  The  ruling  was  errone- 
ous because  the  witness  had  not  so  stated, 
but,  under  the  facts  established  in  tbe  case, 
was  error  without  prejudice.  Of  course,  It 
is  not  permissible  for  the  county  attorney  to 
assume,  during  the  course  of  his  argument, 
the  existence  of  facts  not  In  evidence  and 
draw  Inferences  therefrom  unfavorable  to  the 
defendant,  even  thouKb  objection  is  not  made 
by  him.  If  its  attention  la  drawn  to  micb  con- 
duct, tbe  court  abould  promptly  interfere.  The 
statement  of  audi  facts  Is,  in  effect  to  put  be- 
fore the  jury  evidence  not  given  under  oath. 
Such  a  course  Is  gross  misconduct,  even  more 
objectionable  than  the  putting  of  questions  to 
witnesses  which  assume  the  existence  of  facts 
not  admissible  as  independent  evidence. 
State  T.  Jones,  48  Mont  606,  139  Pac.  441. 
It  was  made  apparent  by  the  evidence  that 
there  had  existed  between  the  defendant  and 
the  witness  a  criminal  intimacy,  and  that  her 
disregard  of  his  assumed  exclusive  right  to 
her  favor  on  the  evening  In  question  was  tbe 
cause  ot  his  conduct  The  assumption  by  the 
county  attorney  ot  tbe  statement  imputed  to 
the  witness  did  not  therefore  put  into  the  evi- 
dence any  fact  not  already  In  tbe  possessioa 
nt  the  jury. 

17]  In  two  other  instances  objection  was 
made  by  oonnael  to  statemmts  by  tbe  county 
attorney  characterizing  by  epithets  the  de- 
fendant and  one  of  the  witnesses  who  tesU- 
fled  for  the  state^  and  the  conrt  was  requested 
to  admonish  the  Jniy  to  disregard  than.  Tbe 
asEdgnments  In  thilB  behalf  may  be  disposed 

by  the  ranark  that,  vrtille  the  statemrats 
may  be  classed  as  coarae  and  Intf^ant,  tiie 
use  of  them  did  not,  nnder  tbe  drcnmstances, 
transcend  tbe  boonds  of  legitimate  argument. 

Tbe  Judgmmt  and  order  are  affirmed. 

Affirmed. 

SAMMER  and  BOUiOWAZ,  33^  ooncnr. 
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STATD  T.  JONES.    <No.  8721.) 
(Supreme  Court  of  Montana.   Nov.  IT,  1915.) 

1.  Pbostitdtion  4=»1— Defenses— AccBFTiNa 

MON  ET— LOAKJS. 

Wbere  defendant,  on  rec^viog  monej  from 
a  prostitute,  gare  Ms  note  tiierefor,  bis  promise, 
if  in  good  faitli,  to  pay  was  sufficient  consider- 
ation for  tbe  loan  in  spite  of  tlie  fact  tliat,  on 
deposit  of  the  note  for  collection,  he  refused  to 
pay  it,  so  that  he  was  not  thereby  guilty  of  a 
violation  of  Laws  1911,  c  1,  |  8,  prohibiting  the 
taking  of  money  from  prostitutes. 

[Ed.  Note.— For  other  ciaee,  see  Prostitution, 
Cent.  Dig.  {{  1,  2;  Dec.  Dig.  «=>!.] 

2.  Ceihinal  Law  «=:»30^T*bial— Evidbkoi^- 
Aduissibilitt. 

Evidence  that  one  accused  of  accepting  mon- 
ey from  a  prostitute,  who  gave  bis  note  for  mon- 
ey received  from  ber,  was  an  habitual  borrower, 
and  did  not  repay,  was  not  admissible  as  evi- 
dence of  similar  crimes. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  822-824;  Dec.  Dig.  «=3369.] 

3.  Ceimikal  Law  «=»376— Witnesses  ^337 
— Failube  op  Defendant  to  Testift. 

A  defendant  who  does  not  testify  in  Ub  own 
behalf  is  not  subject  to  impeachment,  but  if  he 
does  testify,  be  cannot  ba  impeached  by  evidence 
of  other  acts,  not  offenses,  under  Rev.  Codes.  H 
S024,  8026,  providing  the  methods  of  Impeacbing 
witnesses. 

[Ed.  Note.— Fbr  other  casea,  see  Criminal 
I^w.  Cent.  Dig.  SS  836-839.  841,  843;  Dec  Dig. 
^376;  Witnesses,  Cent  IHg.  H  836-839, 80, 
843 ;  Dec  Dig.  «55»337.] 

Appeal  from  District  Court,  Custer  Cotm- 
tr ;  Daniel  S.  0*Hem,  Judge. 

Paul  S.  Jonea  was  convicted  of  violating 
the  White  Slave  Law.  and  he  appeals.  Re- 
versed and  remanded,  with  directions. 

Sharpless  Walker  and  W.  C.  Packer,  both 
of  Miles  City,  for  appellant  J.  B.  Polndex- 
ter,  Atty.  Gen^  and  O.  8.  Wagner,  of  Helena, 
for  the  State. 

HOLLOWAT,  J.  Paul  S.  Jonea  was  con- 
victed of  violating  section  8  of  the  White 
Slave  Law  (Laws  1911,  p.  1),  and  has  appeal- 
ed from  the  Judgment  and  from  an  order  de- 
nying his  motion  for  a  new  trlat 

[1]  So  much  of  the  statute  aa  la  material 
here,  reads  as  follows: 

"Any  person  who  shall  knowingly  accept  re- 
ceive, levy,  or  appropriate  any  money  or  other 
valuable  thing  without  consideration,  the 
proceeds  or  earnings  of  any  woman  engaged  in 
prostitution  shall  be  deemed  guilty  of  a  felony. 
*  •  •  Any  such  acceptance,  receipt,  levy,  or 
appropriation  of  such  money  or  valoable  thing 
shall  upon  any  proceeding  or  trial  for  violatiim 
of  this  section  be  presumpdve  evidence  of  lack 
of  coDsidertttio&.** 

No  usefid  purpose  would  be  served  In  re* 
producing  the  teatlmonr.  The  only  evidence 
which  was  intended  to  connect  the  defmdant 
with  the  offense  charged,  was  furnished  by 
the  prosecuting  witness  EsteU  Burton,  an  in- 
mate of  a  bouse  of  ill  fame  In  Miles  Glt^,  and 
that  evldoice  dlsfdoses  that  it  was  the  under- 
standing of  herself  and  the  defendant  that 
the  money  was  advanced  as  a  loan,  to  be  re- 
paid in  45  days  with  Interest  at  12  per  cent 


per  annum ;  that  a  promissory  note  was  ex- 
ecuted and  delivered  at  tlie  time  the  money 
changed  bands;  that  the  inxnecudng  witness 
delivered  the  note  to  the  First  National  Bank 
for  coltectton;  that  the  bank  endeavored  to 
enforce  collection  but  failed;  and  that 
this  prosecutl«i  followed.  The  purpose 
of  the  act  in  question  la  to  discourage 
the  principal  bnslnera  of  the  red  l^t  dls- 
trtet  but  as  well  the  concomitant  crime  of 
vagrancy  on  the  part  of  secretaries.  It  Is 
intended  also  to  prevent  public  officers  and 
mnnidpalitlea  le^idng  tribute  upon  prosH- 
tutes  under  the  more  en^ontous  designation, 
fine  or  license.  Every  one  who  takes  from 
these  unfortunate  women  the  earnings  of 
tbsUr  ahame  without  consideration,  is  branded 
a  felon,  and  the  bare  acceptance  of  such  earn* 
inga  la  made  prima  fade  evidmce  that  no 
consideration  passed  therefor.  But  a  prom- 
ise to  repay  money  is  a  sufficient  considera- 
tion tor  a  lean,  and  if  at  the  time  ttils  de- 
f^idant  recdved  the  money  from  the  proa- 
ecntlng  witness^  he  promised  in  good  faith  to 
r^iay  it,  audi  a  transaction  would  not  fall 
under  the  ban  of  the  statute,  whldi  vam  not 
designed  to  prevent  fallen  women  from  en- 
gaging in  legitimate  bosines&— not  designed 
even  to  prevent  them  making  Intimate  nse 
of  money  derived  exduslvely  from  their  own 
prosdtution. 

[2]  Much  testtmtmy  cimcemlng  t^er  trans- 
actions was  OToneously  admitted.  It  tended 
only  to  show  that  the  defendant  was  an  ha- 
bitnal  borrower  and  an  adept  at  lying;  but 
it  did  not  throw  any  light  upon  the  transac- 
tion under  investigation,  and  did  not  come 
within  Uie  rule  so  often  recognized  by  this 
court,  via.: 

"Evidence  of  other  similar  crimes,  committed 
at  about  the  same  time,  if  calculated  to  identify 
the  perpetrator  of  the  particular  crime  charged, 
or  to  show  the  intent  with  which  an  allied  crim- 
inal act  was  committed,  or  that  it  was  part  o^  a 
system  or  chain  of  similar  crimes,  is  admissible^** 
State  V.  Hill.  46  Mont  24. 126  Fa&  41. 

Indeed,  the  evidence  did  not  tend  to  dls* 
close  that  any  other  crime  had  beea  commit* 
ted  by  the  defendant  He  had  borrowed  mon- 
ey trom  different  people,  and  some  of  these 
he  had  repaid  In  full,  some  in  pert,,  and  oth- 
ers he  bad  not  r^ld  at  all.  Apparently  In 
every  Instance  he  told  a  wlllfal  fiilsehood  as 
to  the  cause  ot  his  necessity  cr  the  purpose  to 
whidi  the  money  was  to  be  devoted;  and, 
however  r^rdioudble  his  condtict  may  have 
been,  however  Immoral  lying  may  b^  of  Itself 
it  does  not  oonstltate  a  crimew 

[S]  The  defendant,  racerdslng  Uie  ^vll^e 
allowed  him  by  law,  did  not  offw  blmaeU 
as  a  witness,  and  was  thei^ore  not  subject  to 
impeadiment;  but,  even  If  he  had  testified, 
he  could  not  be  discredited  by  testimony  ot 
the  character  thus  offered.  Bev.  Codes,  H 
8024,  8025. 

Other  errors  are  spedfled,  but  they  need 
not  be  considered.  It  is  apparent  that  the 
state  cannot  make  out  a  case  against  the  de- 
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feodant  tinder  the  Information  before  us.  The 
Judgment  and  order  are  reversed,  and  the 
cause  is  remanded  to  the  district  court,  with 
dlrectlona  to  dismiss  the  case. 
Berersed  and  remanded,  with  directions. 

BBANTLT,  a     and  SANNEB,  ooncar. 

07  Ariz.  369)  ' 

GAXBRAITH  v.  PARKEE.    <No.  1438.) 
(Supreme  Court  of  Arizona.    Dec  11,  1816.) 

1.  BOUNDABIES    <=>3  —  CONTSOLLina  ELE- 
MENTS—SUBV  E  Xa—M  0  N  UMENTS . 

Government  monuments  of  comers,  as 
placed  upon  public  lands  surveyed,  control  the 
calls  of  the  maps,  plats,  and  field  notes. 

[Ed.  Note. — For  other  coses,  see  Boundaries, 
Cent.  Dig.  fi  3-41;  Dec  Dig.  <S=>3.1 

2.  BOUNDASIEa  «Z=>10— SnBVET&— MONUUENTS 

— DISAFFKARA.NCE— Effect. 

Where  original  United  States  monuments 
indicating  the  location  upon  the  ground  of  cor- 
ners of  a  survey  of  public  lands  have  disap- 
peared, been  lost,  or  obliterated,  in  the  ab- 
sence of  evidence  as  to  the  proof  of  their  origi- 
nal location  the  plat  of  the  survey  and  field  notes 
and  the  calls  are  determinative  of  the  rights 
of  the  parties  in  boundary  disputes. 

lEd.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  SS  80,  91;  Dec  Dig.  <^10.] 

S.  BotJNnABiEs  ^=»55— Surveys— Appobtiok- 

HENT  OF  DiSCBBPANCIES. 

Where  excesses  or  deficiencies  occur  in  the 
area  of  lands  laid  out  by  public  survey,  such 
discrepancies  must  be  apportioned,  and  the  inac- 
curacies in  the  original  survey  equaUy  distrib- 
uted between  the  owners  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Boundariea, 
Cent.  Dig.  fi  278,  278 ;  Dec  Dig.  «»6S.] 

4.  EjEcncENT  «»8— Basis  of  Rboovbbt— Ti- 
tle. 

Where  plaintiff  seeking  possession  of  land 
introduced  no  evidence  locating  quarter-section 
comers  which  were  necessary  to  be  located  to 
determine  the  boundary  between  plaintiff  and 
defendant,  plaintiff  could  not  recover,  since  in 
BQch  case  he  can  recover  only  on  the  strength  of 
his  own  title,  not  upon  the  weakness  of  de- 
f^dant's. 

[Ed.  Note.~For  other  cases,  see  Ejectment, 
Cent.  Dig.  U  16-29;  Dec  Dig.  <S=»9.] 

Appeal  from  Superior  Conrt,  Maricopa 
County ;  John  C.  Phillips,  Jndgc 

Action  by  P.  P,  Parker  against  W.  J.  Gal- 
bralth.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed  and  remandedt  with 
dtiecttons. 

Stntckmeyer  ft  Jenckes,  of  Pbomlz,  fbr  ap* 
pellant  Alexander  &  Christy,  of  Phomlx, 
for  appellee. 

BOSS,  O.  J.  The  appellee,  who  was  the 
plaintiff  In  the  lower  court,  instituted  this  ac- 
tion against  the  defendant-appellant  to  recov- 
er the  possession  of  a  strip  of  land  726  feet  in 
width  and  the  length  of  a  40-acre  subdivi- 
sion. The  plaintiff  Is  the  owner,  without 
qnestion,  of  the  north  half  of  the  southwest 
quarter,  and  the  northwest  quarter  of  the 
southeast  quarter,  of  section  25,  township  1 
north,  range  1  east,  Gila  and  Salt  River 
Base  and  Meridian.   The  defendant  is  the 


owner,  without  question,  of  the  east  half  of 
.the  northwest  quarter  of  the  same  section. 
PlalntUf's  land  was  patented  in  1892  to  one 
Noak.  and  the  plaintiff  became  the  owner 
tbroue^  various  mesne  conveyances.  De- 
fendant's land  was  patented  to  him  in  Octo- 
ber, 1913.  The  controversy  Is  over  where  the 
quarter  section  line  dividing  the  northeast 
quarter  of  the  southwest  quarter  of  section 
25,  belonging  to  the  plaintiff,  and  the  south- 
east quarter  of  the  northwest  quarter,  same 
section,  belonging  to  the  defendant,  should 
be.  According  to  the  plalnUfTs  claim,  as  set 
forth  in  his  complaint,  this  dividing  line  Is 
726  feet  north  of  where  the  d^enda^t  con- 
tends It  should  be. 

This  township  was  surveyed  and  platted 
by  the  United  States  government  in  1868  or 
1869,  and  the  evidence  Introduced  at  the  trial 
makes  it  clear  that  many  of  the  original 
monuments  at  the  time  of  the  trial  of  this 
case  bad  been  obliterated.  It  was  the  con- 
tention of  the  defendant  that  the  original 
field  notes  and  plat  were  the  only  proper 
evidence  to  be  relied  upon  to  establi^  the 
boundary  line  between  his  property  and  the 
plaintiffs. 

The  government's  original  monument 
marking  and  locating  the  southeast  corner 
of  the  township,  identical  with  the  south- 
east comer  of  section  36,  was  found  in  place 
upon  the  ground.  Starting  from  that  point 
and  tracing  the  township  line  which  Is  the 
east  boundary  line  of  sections  36  and  25, 
the  calls  of  the  .United  States*  field  notes 
and  plat  are  one  mile  for  each  section.  In 
other  words,  according  to  field  notes  and  plat 
the  northeast  comer  of  section  25  should  be 
two  miles  north  of  the  southeast  corner  of 
section  36.  No  government  monument  was 
found  at  the  northeast  comer  of  36  ideotical 
with  the  southeast  comer  of  25,  and  none 
was  found  at  the  quarter-section  corners  on 
the  east  or  west  sides  of  section  25.  It  is 
admitted  that  townships  are  surveyed  by  the 
government  beginning  at  the  southeast  cor- 
ner of  the  township,  and  that  ordinarily 
efforts  to  locate  lost  montunents  should  start 
with  th<e  Initial  point  of  the  original  survey ; 
but  in  this  case  the  plaintiff  disregarded 
that  rule  by  introducing  evidence  of  mouu-' 
ments  testified  to  as  being  original  govern- 
ment monuments  fjt  the  northeast  comer  and 
northwest  comer  and  north  quarter  comer 
of  section  25,  and  be  insists  that  these,  being 
found  on  the  ground  and  established,  should 
control  In  the  ascertainment  of  the  dividing 
line  between  his  land  and  the  defendant's. 
We  think  the  evidence  of  witnesses  who  liv- 
ed on  section  25  for  30  to  35  years  fairly  and 
reasonably  established  the  comers  of  section 
25  as  contended  for  by  the  plaintiff.  There 
was,  however,  no  evidence  introduced  by 
either  the  plaintiff  or  defendant  showing  the 
location  of  the  east  quarter-section  comer  or 
west  quarter-section  comer  of  section  25,  a 
direct  line  between  which  two  points  should 
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establish  the  (Uridine  line  between  the  plain- 
tiff and  defendant.  As  one  of  the  attorneys 
for  the  plaintiff  In  the  coarse  of  the  trial 
said,  *1  have  established  there  are  no  aetoal 
monuments,"  referring  to  monaments  which 
sboQld  indicate  the  line  dlTiding  plaintiff's 
and  defendant's  land. 

The  Salt  river  mns  through  the  southern 
part  of  section  25,  and  at  this  point  widens 
out  and  covers  quite  an  area  of  ground.  One 
of  the  surveyors  who  testified  for  the  plaln- 
Uff  said: 

"It  has  been  Imown  for  a  nomber  of  years 
that  there  Is  a  mistake  made  in  that  township 
and  made  immediately  north  of  the  river;  of 
the  base  line,  I  Bbould  say.  *  •  •  There  is 
a  gap  in  tbere  in  that  south  tier  of  sections, 
and  It  is  probably  caused  by  the  difficulty  oi 
crossine  the  river.  I  imagioe  at  the  time  of 
the  survey  the  river  was  up  and  they  triangu- 
lated across  there  and  got  it  too  short  or  too 
long." 

This  discrepancy  or  "gap"  occurs  some- 
where between  the  base  line  and  the  north 
end  line  of  section  25  as  claimed  and  estab- 
lished b7  the  plaintiff.  We  state  U  In  the 
language  of  plaintifTs  attorney: 

"We  don't  deny  the  fact  that,  if  he  measured 
from  the  base  line  north  on  the  east  line  of  sec- 
tion 86  and  2S  from  the  northeast  comer  of 
section  26|the  two-mile  measure  win  fall  short 
or  south  726  feet  of  the  point  that  MaJ.  Ivy 
said  he  found  the  monument  or  stake  end  pit 
where  the  ditch  turns  west  and  turns  out  at  ue 
northeast  comer  and  ran  on  the  same  my  to 
the  northwest  comer.** 

While,  according  to  the  plaintiff's  com- 
plaint, the  disputed  area  Is  only  726  feet  in 
width  and  the  length  of  a  404cre  tract,  wit- 
ness TrtJik  Trott,  who  made  an  actual  sur- 
vey of  the  disputed  groond*  describes  the  dis- 
crepancy aa  follows: 

"I  ran  a  line  on  the  east  half  and  the  west 
half  of  sections  25  and  36  to  the  base  line.  On 
the  east  side  the  distance  is  737  feet  greater 
than  the  two  miles  and  on  the  west  side  765 
feet.  I  don't  know  just  where  Hr.  Qalbraith's 
claimed  line  Is.  From  the  base  line  to  the  cor- 
ner claimed  by  Capt.  Parker  as  the  northwest 
comer  of  section  26  is  11,315  feet  In  other 
words,  an  excess  over  2  miles  of  765  feet" 

The  case  was  tried  to  a  Jury,  which  return- 
ed the  following  verdict: 

"We  find  that  the  plaintlfl  Is  the  owner  of 
all  the  laud  in  dispute  and  lying  south  of  s 
•  line  ranning  east  and  west  between  a  point  on 
the  east  line  of  section  twenty-five  (25),  town- 
ghip  one  (1)  north,  range  one  (1)  east,  being  a 
distance  of  2,640  feet  south  of  a  stone  at  the 
northeast  comer  of  said  section  twenty-five  and 
a  distance  of  8,656  feet  north  of  the  southeast 
comer  of  section  thirty-six  *  *  *  and  a ! 
point  on  the  west  line  of  said  section  twenty- 
five,  *  *  *  being  a  distance  of  2,640  feet 
south  of  a  stone  at  the  northwest  comer  of  said 
section  twenty-five  and  a  distance  of  8,675  feet 
north  of  the  southwest  comer  of  said  section 
thirty-six.  ♦  • 

According  to  the  verdict  of  the  jury,  the 
area  in  excess  of  two  miles  from  the  base 
line,  b^innlng  at  the  southeast  corner  of 
section  36,  to  the  northeast  comer  of  section 
25,  the  claimed  northern  boundary  of  said 
section  26,  as  made  by  the  plaintiff,  Is  736 
feet,  and  on.  the  west  the  excess  is  756  feet 

[1]  It  wUl  be  Men  from  the  wotdlng  ut  Oie 


verdict  that  the  dividing  line  between  the 
land  of  the  plaintiff  and  defendant  was  tied 
to  the  closest  known  and  ascertained  govern- 
ment comers,  to  wit,  the  southeast  and  south- 
west comers  of  sectdon  36  and  the  northeast 
and  northwest  comers  of  section  25.  Wheth- 
er the  rale  adopted  in  the  ascertainment  of 
this  dividing  line  is  the  correct  rule  is  the 
question.  The  law  seems  to  be  very  well 
settled  that  govemmoit  monuments  of  cor- 
ners, aa  placed  upon  the  ground,  control 
over  the  calls  of  the  maps,  plats,  and  field 
notes.  Therefore,  although  the  monuments 
of  the  northeast  comer  and  northwest  comer 
of  section  26  are  north  of  the  calls  of  the 
field  notes  on  one  side  755  feet  and  on  the 
other  736  feet,  still  we  are  bound  to  accept 
them  as  marking  the  correct  line.  Instead  of 
relying  upon  the  plat  and  field  notes.  Mor- 
rison V.  Neff  (Neb.)  20  N.  W.  254;  Stangair 
V.  Roads.  41  Wash.  683,  84  Pac  406;  Good- 
man V.  Myrick,  5  Or.  66;  Killgore  r.  Gar- 
mldiael,  42  Or.  618,  72  Pac.  637 ;  Harrington 
V.  Boebmer,  134  Cal.  196,  66  Pac  214,  489; 
Hess  V.  Meyer,  73  Mich.  259,  41  N.  W.  422; 
Mayor  v.  Bums^  U4  Ua  426»  19  &  W.  U07, 
21  8.  W,  728. 

[2]  The  rale  seems  to  be  equally  well  set- 
tled that  where  the  original  United  States 
montmients  indicating  the  location,  upon  the 
ground,  of  comers,  have  disappeared  or  have 
been  lost  or  obliterated,  and  there  is  no  evi- 
dence or  proof  aa  to  the  spot  of  their  ori^nal 
lacing,  the  plat  and  field  notes  and  the 
calls  therein  are  determinative  of  the  rights 
of  the  parties  In  disputed  boundary  ques- 
tions. Stangair  v.  Roads,  supra;  Washing- 
ton Roc&  Company  v.  Young,  29  Utah,  108, 
SO  Pac.  382,  110  Am.  St  Rep.  666;  OgUvle 
T.  Gopeland,  146  lU.  06,  S3  N.  G.  1086;  Bead 
V.  Bartlett.  255  IlL  76,  99  N.  B.  346. 

Applying  the  rale  last  stated  to  the  ascer- 
tainment of  the  northeast  comer  and  the 
northwest  comer  of  section  36,  the  survey- 
or's field  notes  and  plat  placed  these  comers 
5,280  feet  north  of  the  base  line.  The  law 
definitely  locates  these  comers  at  those 
points  for  the  reason  that  monuments  have 
been  obliterated  and  destroyed  and  there  is 
no  evidence  of  their  proper  location,  except 
the  calls  of  the  field  notes  and  plat  The 
excess  therefore  must  be  credited  to  section 
26.  Instead  of  the  east  and  west  lines  of 
section  25  being  6,280  feet  In  length,  as  des* 
ignated  in  the  field  notes,  we  find  the  east 
line  to  be  6,016  feet  and  the  west  line  to  be 
6,035  feet 

[3]  When  excesses  or  defldnicdes  occur,  tlie 
rule  laid  down  by  the  Land  Department  is 
that  they  shall  be  ai^rtioned  and  the  inac- 
curacies In  the  original  'surveys  must  be 
equally  distributed.  In  the  case  of  Wescott 
et  aL  T.  Craig  et  al.  (Colo.)  ISl  Paa  934, 
the  rale  Is  statied  to  be  as  follows: 

"Where  on  a  line  of  the  same  survey,  be- 
tween remote  comers,  the  whole  length  of  which 
line  is  found  to  be  variant  from  thB  length  caOed 
for,  in  re-establishing  lost  intermediate  mona- 
ments, as  marking  subdi visional  tracts,  we  are 
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not  permitted  to  presume  merdy  that  a  Tariamw 
aroae  from  tbe  oefectiTe  survey  of  any  part; 
bat  we  must  conclnde,  In  the  absence  of  circam- 
■tances  showing  die  contrary,  that  it  arose  from 
the  imperfect  measuronent  of  the  whole  fine, 
and  distnibute  such  variance  between  the  aev- 
eral  subdivisionB  of  such  line,  in  proportion  to 
their  respectiTe  lengths."  9  Cyc.  974. 

Tbe  editor's  note  to  Caylor  t.  Luzadder, 
137  Ind.  319.  86  N.  E.  909.  46  Am.  St  Bep. 
183,  says: 

**If  lines  of  a  surrey  are  foond  to  be  either 
ahoTter  or  lancer  tium  stated  in  the  original 
plat  or  f  eld  notes,  the  canses  wntribating  to 
such  mistake  will  be  presumed  to  hare  operated 
equally  in  all  parts  of  tbe  original  plat  or  sur- 
rey, and  ereiT  lot  or  pared  must  bear  the 
bnrdsn  or  reodre  the  benefit  of  a  corrected  ro* 
Borrey,  in  the  proportion  which  its  frontage, 
as  stated  in  the  original  plat  or  fidd  notes, 
bears  to  the  whole  frontage  as  there  set  forth. 
Perdes  r.  Magoon.  78  Wis.  27  [46  N.  W.  1047], 
23  Am.  St  Rep.  389.  and  note.   n?bis  rule  ap- 

8 lies  to  goremment  surreys.    James  r.  Drew, 
3  Miss.  518  [9  South.  2B6],  24  Am.  St  Bep. 
287." 

Tlie  rale  la  stated  In  4  R.  a  L.  116,  as 
follows: 

"When  division  lines  are  run  splitting  op  Into 
parts  larger  tracts,  it  is  occasionally  discovered 
that  the  original  tract  contained  either  more  or 
leas  than  the  area  assigned  to  it  in  a  plan  or 
prior  deed.  QuestionB  uiea  arise  as  to  the  prop- 
er apportionment  of  the  surplus  or  deficiency. 
In  such  cases  the  rule  is  that  no  grantee  is  en- 
titled' to  any  preference  over  the  others,  and 
the  excess  should  be  dirided  among,  or  the  defi- 
ciency  borne  by,  all  of  the  smaller  tracts  or  lots 
In  proportion  to  their  areaa.  The  causes  con- 
tributuic  to  the  error  or  mistake  are  presumed 
to  bare  operated  equally  on  all  parts  of  the 
original  plat  or  survey,  and  for  this  reason  every 
lot  or  pared  must  bear  Its  proportionate  part 
of  the  burden  or  receive  Its  snare  of  the  benefit 
of  B  corrected  reeurvey.  This  rule  tor  allotting 
the  deficiency  or  excess  among  all  the  tracts 
within  the  limits  of  the  surr^  may  be  applied 
where  the  original  surveys  bare  beien  found  to 
have  been  erroneous,  or  where  the  original  cor- 
ners and  lines  have  become  obliterated  or  lost." 

The  original  quarter-section  comers  on  the 
east  and  west  Une  of  section  25  being  lost, 
unknown,  and  nndlscorerable  upon  the 
ground.  It  woold  seem  that  any  gain  to  the 
owners  of  the  land  in  that  section  should  be 
equally  distributed,  and  not  all  awarded  to 
those  living  in  the  southern  tier  of  404ci!e 
tracta  In  fact,  one  of  the  witnesses  for  the 
plainOff  In  this  case,  Mr.  Gns  Streltz,  who 
has  been  surveyor  of  Maricopa  county  sev- 
eral times  and  who  is  unquestionably  famil- 
iar with  the  rules  of  the  Uind  Department 
with  reference  to  surveying  for  lost  monu- 
ments, testified  that  he.  in  an  effort  to  read- 
just some  other  disputes  over  boundaries  in 
tbe  same  township,  endeavored  to  apportion 
and  distribute  the  excess  in  the  manner  in- 
dicated by  the  rale  above  announced.  Be 
says:  "I  sKiortloned  between  the  known 
corners  to  the  best  of  my  knowledge  and 
abUlty.- 

pur  attention  has  not  been  called  to  any 
rule  of  law.  nor  hare  we  been  able  to  find 
one,  anthorizittg  the  location  of  the  line  dl- 
Tfdlng  the  land  of  plaintiff  and  defendant 


in  the  manner  pnisned  In  this  ease;  Why 
not  arbitrarily  adopt  tbe  northeast  corner 
and  the  northwest  comer  of  section  86  and 
measure  2,640  feet  north  along  the  east  and 
west  lines  of  section  26,  tie  tiw  two  points 
by  an  east  and  west  line,  and  call  it  the 
dividing  line,  or  start  from  the  southeast 
and  southwest  comers  of  section  36  on  the 
base  Une  and  run  lines  on  the  east  and  west 
side  ,  of  sections  86  and  26  northerly  7,900 
feet,  and  tie  these  points  by  a  line  and  call 
it  tbe  dlvidlns  Unet  To  do  this  would  be 
no  more  IneviUable,  unfair,  or  riolaUre  of 
law  than  the  method  actually  adopted. 

[4]  Tbe  defendant  has  asdgned  a  great 
number  of  enora ;  but,  as  we  view  the  case, 
on  Its  retrial  matters  complained  of  can 
hardly  recur.  He,  at  the  dose  of  the  plain- 
tUTs  case,  asked  for  a  directed  verdict, 
which  was  refused.  It  seems  to  as  that,  in- 
asmuch as  tba  law  In  a  case  of  this  kind  re- 
qidrea  Uiat  tbe  plalntlfl  recover.  If  at  all. 
on  tbe  strength  of  his  title  and  not  upon 
the  weakness  of  bis  adversary's  title,  tbe 
motion  should  have  been  granted.  At  the 
time  the  motion  was  made  the  plaintiff  had 
Introdoced  no  evidoioe  locating  the  quarter- 
section  corners  on  the  east  and  west  sides 
of  section  26  as  originally  made  by  ttie  gor- 
ernment  Had  tbe  plaintiff,  by  bis  evidence, 
established  the  points  where  the  original 
governmott  coraers  were  placed  designating 
the  quarter  section  comers,  then  he  would 
have  furnished  a  basis  upon  which  to  deter- 
mine the  rights  of  himself  and  the  defend- 
ant; not  having  done  that  he  was  not  en- 
titled to  Judgment 

Judgment  Is  reversed  and  remanded,  with 
directions  that  a  new  trial  be  had. 

FRANKLIN  and  OUNNINOHAM,  JJ.,oon- 
cnr. 

07  AtIx.  893) 
BBOTTOHT  v.  BBDEWILL  HUSIO  OO. 
(No.  147a) 

(Supreme  Court  of  Arizona.    Dec  11,  1916.) 

1.  Salbb  ^=>273— Biohts  or  Butkb— Iuplud 
Wabbakties. 

Under  Civ.  Code  1913,  par.  6163,  declaring 
tiiat  there  Is  no  implied  warranty  or  condition  as 
to  the  qoality  or  fitness  of  goods,  except  where 
the  buyer  expressly  or  by  implication  makes 
known  to  the  seller  the  particular  purpose  for 
which  the  goods  are  required,  and  it  appears 
that  the  buyer  relies  on  the  seller's  skill  or  judg- 
ment there  is  an  Implied  warranty  that  the 
goods  shall  be  reaaonaoly  fit  for  such  purpose, 
the  seller  of  a  musical  instrument  who  knew 
that  it  was  purchased  to  furnish  music  in  a  mov- 
ing picture  theater,  and  represented  that  it 
woold  flu  the  place  of  an  orchestra,  must  be  held 
as  a  matter  oi  law  to  have  warranted  that  the 
instrument  was  reasonably  fit  for  such  purpose. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
IMg.  SI  772-776;  Dec  Dig.  «s»273.] 

2.  Saixb  «=>120  —  Rnanm  or  Bnru  — 
Bbeach  or  Wabkahtt. 

Under  av.  Code  1918,  par.  6169.  declaring 
that  the  buyer  may  treat  the  fulfillment  by  the 
seller  of  his  obUgatlon  to  furnish  goods  as  de- 
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scribed  and  as  warranted  expressly  or  by  impli- 
cation as  a  condition  of  the  obbgatlon  of  the 
buyer  to  perform  hia  promise  to  accept  and  pay 
for  the  goods,  the  buyer  of  a  mechanical  musical 
instrament,  which  was  not  reasonably  fit  for  the 
purpose  for  which  it  was  sold,  may  refuse  to 
accept  the  instrument,  in  which  case  the  proper- 
ty does  not  pass  to  the  buyer,  and  the  seller  can- 
not recover  instailments  due. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
DiiE.  i  2M ;  Dec  Dig. 

3.  Sales  <8=>288  —  Bemxdies  of  Sbxxu  — 

Waivkb. 

Whether  a  buyer  waired  the  seller's  breach 
of  an  implied  warranty  th^t  tiie  article  was 
reasonably  fit  for  the  purpose  for  which  it  was 
sold  is  largely  a  question  of  intendon. 

[Ed.  Kot&— For  other  cases,  see  Sales*  Otnt 
Dig.  H  817-823;  Dec.  Dig.  «=>288.] 

4.  Sa££8  <^>439  —  Reuxducs  or  Bitteb  — 
Waives. 

A  seller,  who  claims  that  the  buyer  waived 
breach  of  warranty  that  the  article  should  be 
reasonably  &,t  for  the  purpose  intended,  has  the 
burden  of  proof.  ' 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §S  1258-1260;  Dec.  Dig.  ^3>439.} 

6.  Sales  4=»441— Rkudiis  or  Sellbb— Bvx- 

DBHOB. 

In  an  action  for  the  purdiase  price  of  a 
mechanical  musical  instrument,  evidence  Held  to 
stiow  that  the  buyer  refused  to  accept  and  did 
not  waive  defects  in  the  instrument  which  ren- 
dered it  unfit  for  the  purpose  Intended. 

HEd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  Si  1277-1283;  Dec.  Dig.  «=»441.1 

6.  Sales  «s928S  —  IteHEDixB  or  BtrrsB  — 
Waivek. 

That  the  buyer  of  a  mechanical  musical 
instrument  paid  some  of  the  installments,  object* 
ing  all  the  time  that  the  instrument  would  not 
work,  does  not  show  a  waiver  of  the  implied 
warrant?  that  it  was  reasonably  fit  for  the  pur- 
pose intended. 

lEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  817-823;  Dec  Dig.  «=»288.J 

Appeal  fnun  Snperior  Court,  Maric<^ 
County;  J.  G.  PbllUps,  Judge. 

Action  by  the  Redewill  Muidc  Company 
against  J.  B.  Brought  From  a  Judgment 
for  plainUlf,  defendant  aroeahi.  Berersed 
and  remanded. 

C.  D.  Jamison  and  H.  W.  Clark,  both  of 
Phoenix,  for  appellant  Lewis  T.  Carpenter, 
R  M.  Fleming,  and  J.  H.  Langst<m.  all  of 
Phoeaix,  tor  appellee. 

CUNNINGHAM,  J.  On  June  5,  1913,  the 
parties  entered  Into  an  installment  contract, 
by  the  terms  of  whlcA  the  appellee  c<vitracted 
to  sell  to  the  appellant  a  musical  instrument 
called  a  "Peeiless  Orchestrion"  for  an  agreed 
sum  and  price  of  ¥1,800.  The  appellant 
agreed  to  pay  said  price  by  delivering  to  ap- 
pellee, the  Music  Company,  an  old  mechanical 
player  piano  valued  at  $600  and  agreed  to 
pay  $100  cash  at  the  time  of  making  the 
contract,  and  $100  on  August  S,  1913.  and 
$100  on  the  6th  day  of  each  month  thereaft- 
er until  the  full  amount  of  the  balance  of  the 
purchase  price  was  paid,  with  Interest  at 
the  rate  of  8  per  cent  per  annum  on  deferred 
payments,  the  interest  payable  monthly.  It 
was  agreed  that  If  the  balance  was  paid  in 


six  months  the  ai^Uant  would  be  allowed  a 
discount  of  $100.  As  of  the  date  of  the  con- 
tract June  6,  1913.  the  appellant  i^igned  and 
delivered  his  promise  in  writing  to  i>ay  the 
balance  of.  $1,200,  as  above  specified,  upcm 
the  conditions,  among  others,  following,  omit- 
ting the  conditions  not  Involved  In  this  case : 
"It  is  expressly  agreed  that  the  title  to  the 
above-described  instrument,  for  which  this  con- 
tract is  given,  is  and  shall  ronain  in  Bedewill 
Music  Company,  and  under  their  direction,  until 
paid  for  in  full.  Should  the  said  instrument  be 
misused,  or  *  *  *  should  I  malce  default  in 
the  payment  of  any  of  said  installments  or  inter- 
est as  above  specified,  or  *  *  *  should  there 
be  failure  on  my  part  to  keep  any  of  the  prom- 
ises or  agreements  herein  stated,  then  the  whole 
amount  of  this  contract  becomes  immediately 
due  and  ^yable;  it  being  optional  with  Rede- 
will Music  Company  to  enforce  payment  mr 
retake  the  said  instrument" 

Then  follow  the  provisions  for  retaking  the 
Instrument,  but  they  are  not  Important  here. 
Continuing,  the  contract  provides: 

"In  case  suit  is  instituted  to  collect  tills  con- 
tract, I  a^ree  to  pay  all  costs,  including  attor- 
ney's fees  in  said  suit  •  ♦  •  Tuning,  if  any, 
to  be  at  my  expense.  Upon  payment  by  me  in 
full  of  tills  contract  BedewiU  Music  Company 
shall  give  me  a  bill  of  sale  of  said  instrument 

The  circumstances  under  which  the  con- 
tract was  made  were  detailed  by  the  witness- 
es for  both  parties,  and  the  evidence  agrees 
In  the  main  features.  Eugene  Redewill,  the 
manager  of  plaintiff  company,  as  a  witness 
in  its  behalf,  testified  on  his  cross-examina- 
tion in  rebuttal  on  this  point  as  follows: 

"He  [referring  to  the  appellant]  came  to  the 
store  and  ordered  It  [referring  to  the  instrument] 
in  the  office  He  bad  the  one  that  we  sold  him. 
He  was  in  the  market  for  another  instrument  and 
had  been  negotiatlog  and  writing  East  for  an- 
other instrument  at  the  time.  We  did  not  guar- 
antee this  instrument  any  more  than  that  it 
would  give  satisfaction.  I  told  him  I  thought  he 
would  get  satisfaction.    I  didn't  guarantee  it 

•  *  « 

Defendant  appellant  as  a  witness  In  his 
own  behalf,  testified  that: 

"He  [BedewiU]  said  it  [the  instrument]  was  an 
eight-piece  orchestra,  •  •  ♦  the  same  as 
eight  people  playing  In  a  band.  He  said  he 
would  keep  it  in  repair  for  one  year.  He  said 
he  would  warrant  it  He  said  the  piano  was 
"all  right  He  said  it  was  a  fine  piece  of  music 

*  *  *  I  did  not  see  the  inatmment  before  it 
was  delivered  to  me.  *  *  *  I  had  no  oppo^ 
tunity  to  see  it" 

The  plaintiff  appellee  was  a  large  dealer 
in  musical  Instruments,  and  ttie  defendant 
appellant  was  conductliig  a  moticm  picture 
show,  in  which  he  used  music  as  a  part  of 
his  entertainments.  Appellant  and  appellee 
had  bad  previous  dealinffi  with  mechaaieai 
musical  instruments,  and  one  such  Instru- 
ment was  then  In  use  the  appellant  wbidi 
appellee  sold  htm.  He  had  rejected  at  least 
one  otiier  sudi  instniment  appellee  bad  or- 
dered and  offered  to  sell  him.  The  pnipose 
for  which  this  Instrument  In  question  was 
Intended  was  wcfll  known  to  the  appellee 
when  the  order  was  given.  A  picture  of  tbe 
instrument  was  shown  appellant  by  an>el- 
lee's  salesman,  and  the  instniment  was  de- 


^»Por  other  esMS  see  sum  toplo  snd  KBT-NUHBBR  lo  all  Key-Numbered  DlSMts  and  IndezM 
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scribed  to  blm  as  above  menttoned.  When 
tbe  order  was  ^vea,  on  June  5,  1913.  appel- 
lee wired  for  tbe  Instmment,  and  It  arrived 
In  Fbemlx  and  was  [Oaced  In  a^iMUant's  the- 
ater on  June  28.  1913.  A^iellant  then  paid 
$100,  delivered  the  (dd  imtramait,  and  sign- 
ed the  oontxact  as  of  date  of  June  6.  1913. 
The  instmmirait  required  adjastment  from  the 
b^^nln&  and  app^ee  sent  its  r^alr  man 
to  make  the  adjustments.  ControversieB 
arose  as  to  the  operation  of  the  instrument, 
and  it  failed  to  produce  music  of  a  satisfac- 
tory quality.  When  the  next  Installment  be- 
came payable,  appellant  refused  to  pay  until 
appellee  would  canse  tbe  instrument  to  work 
as  intended.  Again  tiie  repair  man  gave  It 
attention  and  said  it  was  all  right,  and  the 
payment  was  made.  Tbe  same  thing  was  re- 
peated when  each  subsequent  Installment  be- 
came payable.  When  the  December  Sth  In- 
stallment became  payable  the  appellant  <m 
December  8,  1913, 

"told  tbem  I  couldn't  pay  any  more  unless  they 
could  make  it  work.  At  last  it  wouldn't  work  at 
alL  *  *  *  I  told  plaintiff  [appellee)  it  was 
no  good;  it  wouldn't  work;  if  be  couldn't  fix 
it.  to  take  it  out  and  sell  It.  and  simply  do 
wbat  he  wanted  to  with  it  After  that  I  closed 
the  box  down,  and  when  I  had  to  leave  the 
theater  I  *  *  *  storad  it" 

This  action  was,  commenced  on  December 
23, 1913,  and  is  based  npcm  appellant's  foUure 
to  pay  the  ¥100  installment  payable  by  the 
CMittact,  on  December  B,  1913 ;  and  a  recov- 
ery of  tbe  balance  becoming  due  oa  the  con- 
tract Is  son^t  becanse  of  the  default  In  pay- 
ment of  the  said  installment  due  on  December 
5.  1913,  as  provided  by  the  contract  Fr<»n 
a  Judgment  in  favor  of  appellee  for  the  fall 
amount  claimed,  this  appeal  is  prosecuted. 

D^ense  is  made  upon  a  number  of  allied 
grounds,  but  on  the  trial  the  contest  narrow- 
ed down  to  the  question  of  whether  the  fail- 
nie  of  the  musical  Instrument  to  operate  and 
produce  music  resulted  from  defects  In  the  In- 
stmment,  or  from  ttie  misuse  of  the  Instru- 
ment by  the  appellant 

[11  The  real  question  was  whether,  under 
tbe  terms  of  the  contract  of  purchase  and 
sale,  the  plaintiff  was  under  the  obligation,  as 
a  condition  precedent  to  defendant's  liability 
on  the  ccmtract,  to  furnish  a  mechanical  mu- 
sical instrument  reasonabdy  suited  to  meet 
the  purposes  for  which  tbe  parties  intended 
its  use?  In  other  words,  did  the  law  raise 
from  the  drcnmstances  an  implied  warranty 
by  the  plaintiff  that  the  Instmment  furnished 
under  the  contract  should  be  reasixiably  suit- 
ed and  fitted  to  perform  the  purpose  for 
which  it  was  intended? 

"There  is  no  implied  warranty  or  condition  as 
to  tb.e  quality  or  fitness  for  any  particular  pur- 
poae  of  goods  supplied  under  a  contract  to  sell 
•  •  ♦  except  as  follows:  (1)  Where  the  buy- 
er, expressly  or  by  implication,  makes  known  to 
the  seller  the  particular  purpose  for  which  the 
goods  are  required,  and  it  appears  that  the  buyer 
relies  on  the  seller's  skill  or  judgment,  •  «  * 
there  is  an  implied  warranty  that  the  goods  shall 
be  reasonably  fit  for  such  purpose."  Paragraph 
6103,  avU  Code  of  Arliona  1913  (Sales  Act). 


From  the  evidence  of  both  parties,  no 
doubt  exists  that  tbe  seller  had  full  knowl- 
edge of  the  particular  pntpose  tor  which 
the  musical  instrument  was  required,  nor 
that  the  defendant  relied  upon  the  Judgment 
of  plalntUf  that  the  instrument  was  reason- 
ably fitted  for  the  purpose  for  which  It  was 
Intended.  The  plaintlfiF's  manager  and 
agmt.  with  whom  defendant  negotiated  the 
contract  and  fixed  its  terms,  testified  that 
the  Instrument  was  intended  to  give  satis- 
faction. This  could  have  no  fair  meaning 
other  than  that  the  Instrument  was  Intended 
by  plaintiff  to  be  reasonably  fit  for  the  par- 
ticular purpose  tor  which  it  was  required. 
To  attribute  any  other  meaning  to  the  wit- 
ness' testimony  would  be  equlvalait  to 
charging  the  plaintiff  with  irregular  busi- 
ness methods  and  dealbiga,  to  say  the  least 
Faimeas  to  the  partlM  requires  an  Int^re- 
tati<m  to  be  placed  on  the  circumstances 
surrounding  the  making  of  the  contract  of  ah 
Intmtion  to  contract  with  reference  to  a 
mechanical  musical  instrument  reasonably 
fitted  for  the  parUcalar  purpose  of  produc- 
ing music  at  the  defenduit's  motion  picture 
entertainments.  Consequently  the  seller  as 
a  niettN-  of  law  must  be  held  to  have  war- 
ranted that  the  goods,  the  mechanical  musi- 
cal instrument  It  contracted  to  fumldi  as  a 
condition  precedent  to  the  defendant's  lia- 
bility on  the  contract  would  he,  when  deliv- 
ered, reasonably  fit  for  each  purpose,  and 
that  the  defendant  relied  upon  the  seller's 
Judgment  In  that  respect 

[2-1]  Such  defense  was  Interposed  by  the 
defendant  and  reasonably  sustained  by  the 
uncontradicted  evidence  at  the  trial.  The 
evidence  Is  uncontradicted  that  the  defend- 
ant refused  to  accept  the  Instrument  deliv- 
ered by  the  plaintiff,  and  so  notified  plaintiff 
of  his  refusal  about  December  8,  1913,  and 
refused  to  proceed  with  tbe  contract  The 
property  In  the  Instrument  had  not  then 
passed  to  the  buyer,  and  under  paragraph 
6159,  ClvU  Code  of  Arizona  1913  (Sales  Act): 

"The  buyer  may  treat  tbe  fulfillment  by  tbe 
seller  of  bis  obUgatloa  to  furnish  goods  as  de- 
scribed and  as  warranted  expressly  or  by  implica- 
tion in  the  contract  to  sell  as  a  condition  o£  tbe 
obligation  of  the  buyer  to  perform  his  promise  to- 
accept  and  pay  for  tbe  goods." 

When  the  buyer  refused  to  accept  the  in- 
stmment as  a  fulfillment  by  plaintiff  of  Its 
obligations  under  the  coutract  of  sale,  he 
acted  wholly  within  his  rights  under  the  con- 
tract, provided  tbe  instmment  in  fact  failed 
to  meet  the  conditions  of  warranty  implied 
by  law  from  the  circumstances  under  which 
the  contract  was  made.  In  the  view  we  take 
of  the  case,  we  will  not  discuss  the  evidence 
In  the  record  In  detail;  but  it  suffices  to  say 
that  the  evidence  can  be  given  no  Interpreta- 
tion other  than  that  tbe  instrument  failed 
to  perform  the  purpose  for  which  it  was  In- 
tended. A  conflict  appears  In  the  evidence 
on  a  question  as  to  whether  the  failure  arose 
[from  a  misuse  of  the  instrument      the  de> 
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fendant  beftore  tie  definitely  rejected  It,  or 
wbetbor  ttte  fidlure  resulted  frtnu  some  oth- 
er cause;  Imt  the  ftict  remaina  tliat  Uie  Ib- 
Btnunent  was  not  suclb  instmment  as  the 
parties  Iiad  In  uonten^latlon  when  tber 
made  the  contract  of  aal^  and  that  the  de- 
fendant refused  to  proceed  wlOi  the  contract, 
and  did  not  waive  the  performance  ct  the 
condition  to  have  dellrered  to  blm  racb  In- 
strument as  plalntUT  promised.  Consequent- 
ly defendant's  failure  or  rtfusal  to  make 
farther  payments  until  plaintiff  furnished 
each  instrument  as  it  pnmdsed  gave  no  right 
of  action  ft>r  the  recovery  of  any  Installment 
provided  In  the  contract.  The  counsel  dis- 
cuss In  their  brltf  s  the  question  of  waiver  of 
the  condition  at  loigth,  and  secan  to  concede 
that  the  lower  court  considered  the  questiim 
of  waiver  as  controlllDg.  Whether  such  rea- 
son did  or  did  not  influence  the  dedslMi  of 
the  lower  court  does  not  appear  from  the 
record,  and  if  it  did  so  appear  ft  would 
amount  to  a  reastm  flor  the  decision  by  that 
court  which  would  not  affect  the  decision  of 
this  court 

"The  qnestloa  of  waiver  Is  malnlr  a  qnesti«i 

of  iotenaon,  which  lies  at  the  founastion  the 
doctrine.  Waiver  must  be  manifested  in  some 
uneQuivocal  manner,  and  to  operate  as  such  it 
must  in  all  cases  be  Intentional.  There  can  be 
no  waiver  nnlesa  ao  intended  by  one  party  and 
BO  understood  by  the  other,  or  one  party  has 
so  acted  as  to  mislead  the  other  and  is  estopped 
thereby.-   40  Cyc.  261,  262. 

**The  burden  is  open  the  party  dalming  the 
waiver  to  prove  It  by  such  evidence  aa  does  not 
leave  the  matter  donbtfui  or  uncertain ;  bnt  he 
is  only  required  to  prove  It  by  the  preponderance 
of  evidence  as  in  other  dvil  actiona. '  40  Oyc 
269. 

There  is  no  substantial  evidence  of  waiver 
in  the  record.  On  the  other  hand,  there  is 
positive  evidence  tending  to  prove  that  the 
defendant  was  at  all  times  complaining  of 
the  Instmmait  famished  him,  and  that  be 
retained  It  In  hla  pnsnMrini^  liwlatliig  that 


It  be  made  to  perform  ita  purpose,  and  it 
was  finally  defflnltdy  and  nnequiTocali^  re- 
jected because  be  claimed  It  would  not 
"work."  The  position  of  the  plamofl  la  that 
defendant  foiled  to  pay  the  Installment 
promised  on  December  5,  1018 ;  and  that  oC 
the  defendant  Is  tha^  while  he  failed  to 
make  such  payment,  he  was  Justified  under 
the  contract,  because  the  i^alntlff  bad  failed 
on  Its  part  to  perfonn  a  condition  ^«cedent, 
viz.  to  deliver  such  an  Instmment  aa  it 
agreed  by  the  implied  terms  of  the  contract 
The  evidence  responsive  to  the  Issues  Joined 
supports  the  tbeory  of  the  defense,  and  ttiere 
is  no  sobstanOal  evidence  supporting  the  the- 
ory of  a  waiver  of  the  ngbt  asserted  In  the 
defendant's  theory.  Gonsequ^tly  the  Judg- 
ment Ouit  defendant  have  nothing  on  his 
croas-com^lalnt  la  c(mtrary  to  the  nncontra- 
dieted  evidence^ 

[I]  For  the  aame  reasons  the  Judgment  in 
favor  of  tbe  idaintlff  for  the  balance  payable 
on  the  face  of  the  contract  la  contrary  to  the 
law  and  the  evidence,  and  for  the  further 
reason  that  the  payment  of  no  Installment 
was  oiforoeable  until  plaintiff  bad  first  per> 
formed  on  its  part  as  omtanplated  by  the 
condition  of  the  contract  The  mere  fact 
that  the  defendant  had  paid  Installmenta 
falling  due  prior  to  the  time  he  acc^Hed  the 
<tfered  performance  by  tlie  plaintiff,  and  be- 
fore he  definitely  rejected  the  offered  po^ 
formance,  without  sometlilng  farther,  could 
not  be  the  basis  tor  an  inference  that  tiie 
defendant  had  accepted  the  Inatrument  offei^ 
ed  as  performance,  nor  that  the  defendant 
waived  strict  performance. 

Upon  tbe  whole  record,  justice  requires 
that  a  new  trial  be  had  of  the  issues  involv- 
ed. To  that  end  the  pleadings  may  be 
amended  and  settled. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 
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BAUGH  T.  HUDSON  et  oL  (No.  B262.) 
(Sapreme  Court  of  Oklahoma.    Not.  16,  1915. 
Beheariug  Denied  Dec.  21,  1916^ 

C£fvIIab«i  dr  <k«  Cotart.) 

1.  APFBAl,  AND  EbBOB  4=»288— PBESnfTATIOIl 

Below— Motion  roB  Nbw  Tuau 

A  motioQ  for  a  new  trial  Ib  necessary  to  give 
this  court  jurisdiction  to  review  errors  occur- 
ring at  the  trial  of  a  case,  where  a  final  judg- 
ment has  been  rendered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
BrroM^nt.  Dig.  fS  1673, 1676-1679;  Dec  Dig. 
^=^288.] 

2.  Appbai,  and  Bbbob  «=»641  —  Bkcobd  — 

TbANSCBIPT  — PBBSBNTAtlOir  FOB  BCVIEW — 

DisuiasAi.. 

Where,  in  an  application  (or  an  injunction 
pending  the  action,  the  court  hears  evidence  and 
renders  a  final  judgment  diamissiDg  the  action, 
and  no  motion  is  filed  for  a  new  trial,  and  there 
is  no  certificate  of  the  clerk,  <%rtifyiug  the  rec- 
ord as  a  traoscript,  this  court  has  no  jarisdic- 
tioD  to  consider  any  of  the  alleged  errors,  and 
the  appeal  will  be  dismissed. 

£Ed.  Kote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S9  2789,  27S0;  Dec  Dig.  «=» 
641.3 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  District  Court,  Mcintosh  Coun- 
ty; Presley  B.  Cole,  Judge. 

Action  by  Charles  J.  Baugh  against  Wil- 
liam H.  Hudson  and  others.  Jadgmmt  for 
defendants,  and  plaintiff  brings  error.  Dis- 
missed. 

The  cause  of  action  In  tbls  case  was  for 
the  possession  of  certain  land  described  in 
the  petition,  that  during  the  [>endency  of  the 
action  ttie  defendants  be  restrained  from 
Interfering  with  the  peaceable  and  excln- 
Bive  possession  of  the  plaintiff,  and  from 
developing  the  same  for  oil  and  gas,  and 
that  at  the  final  hearing  the  defendants  be 
enjoined  from  Interfering  with  the  rights  fit 
the  plaintiff  under  a  certain  oil  and  gas 
lease  set  out  In  the  petition.  The  case  was 
heard  upon  an  application  for  a  preliminary 
Injunction,  and  much  eTldence,  both  oral  and 
by  way  of  affidavit,  was  Introduced.  On  the 
bearing  of  the  application,  the  court  render- 
ed Judgment  refusing  the  preliminary  Injunc- 
tloa,  refusing  the  plaintiffs  any  relief,  and 
dismissing  the  action,  which  makes  it  a  final 
judgments  The  plaintiffs  bring  the  case  to 
this  court  by  petition  In  error  and  case-made, 
bnt  there  Is  no  motion  for  a  new  trial  In  the 
record,  nor  Is  it  certified  to  by  the  derk, 
ao  as  to  constitute  a  transcript. 

B.  B.  Blakeney  snd  J.  H.  Maz^,  Jr.,  both 
ot  Uuakogee,  for  plalntlfl  In  error.  WllUam 
M.  Btlatthews,  of  Okmulgee,  fbr  defendants 
In  arror.  ThcHiias  H.  Oven  and  Joseph  C 
Stone,  both  of  Uvrnkogee,  <unlcl  enrla, 

DBVEBEUX.  a  (after  stating  the  fftcts 
mm  above).  [1, 2]  The  Judgment  hi  tbls  case 
la  a  final  judgment,  because  it  dismisses  the 
action,  and  there  Is  no  motion  for  a  new  trial. 


nor  Is  there  any  certificate  of  the  clerk  whlclt 
will  enable  us  to  review  the  record  as  a 
transcript  There  is  therefore  nothing  be- 
fore this  court.  Stanard  v.  Sampson,  23 
OkL  13,  99  Pac.  796 ;  Boyd  v.  Bryan,  11  Okl. 
56,  65  Pac.  940;  Bradford  v.  Brennan,  16 
Okl.  47,  78  Pac  387;  Ahren-Ott  Mfg.  Ca 
V.  Condon,  23  Okl.  366,  100  Pac.  656. 

As  there  is  no  certificate  of  the  clerk 
authenticating  this  as  a  transcript,  this  court 
Is  without  Jurisdiction  to  ccmslder  any  er- 
rors which  might  appear  on  the  face  of  the 
record. 

We  therefore  recommend  that  the  appeal 
be  dismissed. 

FEB  GDBIAH.  Adopted  In  wbol& 


(H  Okl.  23) 

JOHNSON  et  aL  v.  PEBRY  et  at    (No.  5241.) 
(Sapreme  Covrt  ot  Olilahoma.   Nov.  23,  1916. 
Behearing  Denied  Dec  14,  1916.) 

(8j/llaiut  iv  the  Court) 

1.  Indians  4ts»ld—MABBiAGE— Evidence. 

Upon  the  question  of  marriage  or  nonmar- 
riage,  it  was  not  error  to  admit  in  evidence  a 
certified  copy  of  the  application  for  enrollment 
of  an  slleged  child  of  the  marriage,  including 
the  affidavit  of  the  mother  filed  with  the  <3om- 
mission  to  the  Five  CiviUzed  Tribes. 

[Ed.  Note.— For  other  cases,  see  IndlanB, 
Cent  Dig.  {  80;  Dec  Dig.  ^IS.] 

2.  Appeal  anp  Ebbob  ^sslOOO— Decision  on 

APPEAI/~E(JUITT, 

In  a  case  of  purely  equitable  cognizance, 
where  it  appears  that  the  trial  court  may  have 
failed  to  consider  competent  evidence  introduced 
on  behalf  of  one  of  the  parties,  this  court  has 
power  to  consider  the  entire  record,  weigh  the 
evidence,  aflirm  the  judgment,  or  render  such 
judgment  here  as  should  have  been  rendered  by 
the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Omt  Dig.  H  3970-3978;  Dec.  Dig.  ^ 
1009.] 

Commlsslonen^  Oi^nitm,  Division  No.  3. 
Error  from  District  Court,  Pontotoc  Oonnty; 
Tom  D.  McKeown*  Judge. 

Action  by  Hnnos  Johnson  snd  another 
against  Jacob  Perry  and  another,  minors,  by 
K.  C.  Parks,  guardian.  Judgment  for  defend- 
ants, and  plalntifb  bring  error.  Affirmed. 

Robert  Wlmblsh  and  W.  G.  Duncan,  both 
of  Ada,  for  plaintiffs  In  error.  C  G.  Moore, 
of  Purcell,  E.  P.  Lleuallen.  and  W.  F.  Schultc 
both  of  Ada,  for  defendants  In  error. 

BLEAKMORE,  G  This  is  an  action  to 
quiet  title,  commenced  In  the  district  court 
of  Pontotoc  county  on  May  31,  1912,  by  the 
plaintiffs  in  error.  The  parties  will  be  re- 
ferred to  as  they  appeared  below. 

In  the  petition  It  Is  alleged  that  the  plain- 
tiffs, Jacob  Perry  and  Johnnie  Brown,  are  the 
owners  of  a  certain  tract  of  land  inherited 
by  them  from  their  ^ster,  Elsie  Johnson,  an 
allottee  of  the  Chldcasaw  Tribe  of  Indians, 
who  died  In  1912;  that  about  the  26th  oC 
April,  1912,  the  defendant  Hunos  Johnson, 
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without  right,  executed  a  warranty  deed, 
purporting  to  convey  said  land  to  the  defend- 
ant Pegg,  which  deed  Is  recorded  and  con- 
stltntes  a  cloud  on  plaintiffs'  title.  Defend- 
ants answered,  alleging  that  the  defendant 
Hunoa  Johnson,  a  full-blood  Chickasaw  In- 
dian, la  the  father  of  Elsie  Johnson,  apd  In- 
herited the  lands  InTolred  to  the  exclu^on 
of  the  defendants,  and  had  conveyed  to  the 
defendant  P^g  by  deed  duly  approved  by 
the  proper  county  court  It  is  further  alleg- 
ed, by  way  of  cross-petltton,  that  plaintiffs 
are  In  possession  and  are  collecting  the  rents 
and  revenues  arising  from  said  land  of  the 
reasonable  value  of  $400;  that  their  claim 
and  astertlon  of  title  thereto  is  a  cloud  upon 
the  title  of  defendant  P^g,  etc.,  and  there  is 
prayer  for  the  rental  value  of  said  premises 
and  for  the  quieting  of  title  In  defendant 
Pegg.  Plaintiffs  replied,  denying  that  de- 
fendant Hunos  Johnson  was  the  father  of 
Elsie  Johnson,  and  alleging  that  be  was 
never  lawfully  married  to  the  mother  of  El- 
sie Johnson  accordlpg  to  the  laws  of  the 
Chickasaw  Nation.  It  appears  from  the  evi- 
dence that  Susan  Dyer,  a  full-blood  Chicka- 
saw Indian  woman,  was  the  mother  of  three 
children,  Elsie  Johnson,  Jacob  Perry,  and 
Johnnie  Brown,  the  latter  two  of  whom,  the 
plaintiffs  berdn,  axe  conceded  to  be  Ule^U- 
mate. 

The  land  in  controversy  was  allotted  to 
Elsie  Johnson,  who  was  born  in  1900  and 
died  in  April,  1912,  some  time  after  the  death 
of  ber  mother.  Defendants  in  their  brief 
say: 

"Defendant  Hunog  Johnson  claimed  to  b«  the 
common-law  bnsband  of  Sasan  Dyer  and  the 
father  of  Elsie  Johnson,  deceased,  and  as  such 
was  ber  only  heir.  He  conveyed  the  land  to  his 
codefendant,  Wm.  M.  Pegg." 

Tbm  it  will  be  ae&x  that  the  rights  of  de* 
ftendants  are  depei^e&t  upon  the  fltct  of  audi 
marriage. 

There  was  some  testimony  tending  to  show 
Hiat  Hunos  Johnson  and  Susan  Dyer  lived 
together  and  were  regarded  as  bnsband  and 
wlfa  In  this  regard  the  defendant  Hunoa 
Johnson  testified: 

"I  am  one  of  the  defendants  in  this  case.  I 
have  sold  the  land  in  this  suit  to  Mr.  Pegg.  I 
knew  Susan  Dyer  in  1898.  I  lived  with  her. 
Began  living  with  her  in  1898.  Q.  Tell  the 
court  what  agreement  or  understanding  you 
bad  as  to  whether  or  not  you  should  be  man 
and  wife  when  you  were  living  together.  A. 
He  says,  I  went  borne  with  her,  and  then  from 
that  time  I  came  back  and  forth  from  my  fa- 
ther's house,  and  afterwards  she  asked  me  to 
marry  ber,  which  we  never  did  do,  and  then  T 
finally  tola  my  mother  I  was  going  to  bring  her 
home,  and  I  do  so,  Q.  State  whether  or  not 
you  and  she  told  any  one  yon  were  married,  and 
that  you  were  man  and  wife.  A.  Yes,  sir.  Q. 
Who  did  you  tell?  A.  I  told  Thomas  and 
Mason  Johnson.  Q.  Who  else?  A.  Cornelius 
Kelson.  Q.  Where  were  you  when  you  had  this 
agreement?  ♦  •  •  A.  We  were  between 
Steedman  and  Fannie  Dyer's  house.  Q.  While 
you  were  picking  cotton,  what  did  you  agree  to 
do?  A.  We  agreed  to  Uve  together.  •  •  • 
Q.  Where  did  you  go  from  there?  A.  We  went 
to  Fannie  Dyer's  bouse.  Q.  Fannie  was  ber 
mother,  wasn't  she?  A.  Xes,  sir.  Q.  How  long 


did  you  stay  there?  A.  About  a  year.  We 
went  from  there  to  my  father's.  Q.  How  long 
did  you  stay  at  your  father's?  A.  Bight  about 
a  year.  Q.  Did  you  kaow  Will  Pegg  and  Dave 
Gray  in  his  lifetime?  A.  Yes.  sir.  Q.  And  did 
you  trade  over  there  with  tnem  at  any  time 
while  you  and  that  woman  were  living  together? 
A.  Yes,  sir.  Q.  Did  Susan  buy  any  stuff  over 
there  at  that  store?  A.  Yes,  sir.  O.  Who  paid 
for  it?  A.  I  did.  Q.  When  was  Elsie  bom? 
A.  First  of  October.  Q.  About  what  year? 
A.  First  of  December.  Q.  What  year7  A. 
1900.  Q.  Her  name  was  Elsie  Johnson,  wasn't 
it?  A.  Yes,  sir.  Q.  Your  name,  Hunos  John- 
son? A.  Yes,  sir.  Q.  Whose  child  was  she? 
A.  Dawes  Commission  wrote  it  was  my  child. 
Q.  Don't  yon  know?  A.  I  know  tfaey  said  it 
was  mine.'* 

Copies  of  the  enrollment  records  of  ih» 
Commissioner  to  tbe  Five  ClTlUzed  Tribes, 
duly  certified,  embracing  the  affidavit  of  Su- 
san Dyer  and  tbe  person  who  attended  upon 
her  at  tbe  Mrtb  of  Elsie  Johnson,  were  ad- 
mitted In  evidence  upon  the  question  of  aaid 
marriage  as  follows: 

"Birth  Affidavit 
"Departm^t  of  the  Interior.  CommissUm  to  the 
Five  Civiliied  Tribes. 

"In  re  application  for  enrollment,  as  a  citizen 
of  the  Chickasaw  Nation,  of  Elcie  Johnson,  bora 
on  the  2d  day  of  Dec.  1900.  Name  of  father: 
Hunls  Johnson,  a  citizen  of  the  Chickasaw  Na- 
tion. Name  of  mother:  Susan  Dyer,  a  citizen 
of  the  Chickasaw  Nation.  Post  Office,  Ada, 
I.  T." 

''Affidavit  of  Mother. 

"United  States  of  America,  Indian  Territory. 
Southern  District.  I,  Susan  Dyer,  on  oath 
state  that  1  am  24  years  of  age  and  a  citizen  by 
blood  of  the  Chickasaw  Nation ;  that  I  am  not 
tbe  lawful  wife  of  Hunis  Johnson,  who  is  a  citi- 
zen by  blood,  of  the  Chickasaw  Nation ;  that  a 
female  child  was  bom  to  me  on  the  2d  day  of 
Dec.  1900,  that  said  child  has  been  named  Eldc 
Jobnscm,  and  is  now  living. 

her 

"Susan  X  Dyer, 
mark 

"Witnesses  to  mark  Onnst  be  two  witnesses) : 

.  "Katie  Stick. 

"W.  H.  Allison. 
"Subscribed  and  sworn  to  before  me  this  12tb 
day  of  August,  1903. 

"W.  H.  Allison,  Notary  PubUc.  [Seal.]" 

"Affidavit  of  Attending  Physician  or  Midwife. 

"United  States  of  America,  Indian  Territory, 
Southern  District.  I,  Sallie  Dyer,  a  midwife, 
on  oath  state  that  I  attended  on  Mrs.  Susan 
Dyer,  wife  of  Hunls  Johnson  on  the  2d  day  of 
Dec.  1900,  that  there  was  bom  to  her  on  sairl 
date  a  female  child,  that  eaid  child  is  now  liv- 
ing and  Is  said  to  have  been  named  Elcie  John- 
son, her 

Sallie  X  Dyer, 
nark 

"Witnesses  to  mark  Ctnust  be  two  witnesses): 

"Katie  Sticlc. 
"W.  H.  AlUson. 
"Subscribed  and  sworn  to  before  me  this  12th 
day  of  August,  1903. 

"W.  H  iUUson,  Notary  PubUc  [SeaLl- 

Wheu  the  parties  rested  tbelr  case,  the 
court  sustained  a  demurrer  to  the  evidence 
of  defendants,  and  upon  motion  of  plaintiffs 
rendered  Judgment  in  their  behalf. 

[1]  It  Is  contended  by  tbe  defendants  that 
there  was  prejudicial  error  in  the  admlsi^mi 
and  conslderatiim  of  tbe  affidavits  as  above 
set  fortb.   Hie  rule  that  sucb  erldeiice  Is 
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eoixq)^ent  was  established  In  tbts  JnrlscUc- 
tlfxi  in  Warren  t.  Canard,  80  OkL  514,  120 
Pac  600,  a  case  In  many  recqpects  like  the 
present  one,  and  In  which  a  Ore^  Indian, 
claiming  to  be  the  ftither  and  heir  ta  an  al- 
lottee, asserted  bis  right  to  inherit  by  vir- 
tue of  a  comm<m-law  marrlaKe  with  the 
mother  of  such  allottee.  In  that  case  It  was 
held  in  the  ayllabos: 

"On  the  trial  of  this  Iflsae  [the  marriage]  It 
was  not  error  to  admit  in  evidence  a  certified 
cop7  of  the  application  for  enrollment  of  thn 
child  of  the  marriai^e,  as  filed  with  the  Commis- 
edou  to  the  Five  Civilized  Tribes." 

See,  also,  Wlgmore  on  EMdence,  |  1402; 
Chamberlayne's  Modem  Law  of  Evidence,  | 
2074 ;  Craufnrd  t.  Bladtbam.  17  Md.  56,  77 
Am.  Dec.  323. 

[2]  It  is  .further  contended  that  the  evi- 
dence Introduced  by  defendants  reasonably 
tended  to  establish  the  marriage  of  Hunos 
Johns(»i  to  Susan  Dyer,  and  that  by  sus- 
taining tbe  demurrer  thereto,  and  setting  It 
out  of  the  case,  the  court  failed  to  consider 
any  evidence  on  behalf  of  defendants,  but 
rendered  Judgment  solely  upon  the  petitlm 
and  evidence  of  plaintifTs.  It  is  urged  that 
the  action  of  the  court  was  prejudicial  to 
tbe  rights  of  defendants  demanding  a  re- 
versal. It  Is  not  necessary  to  determine  In 
this  case  whether  the  common  law  of  Kng- 
land.  theretofore  put  In  force  In  the  Indian 
Territory  as  to  other  persons,  was.  at  the 
time  of  tbe  alleged  marriage  of  the  defend- 
ant Hnnos  Johnson  to  Susie  Dyer,  applica- 
ble to  or  embraced  citizens  and  members  of 
the  Cnilchasaw  Tribe  of  Indians.  No  evi- 
dence was  introdnced  as  to  the  laws  or  cus- 
toms of  the  Chickasaw  Tribe  with  regard  to 
marriage,  and  the  court,  in  order  to  admln- 
later  Justice  between  the  parties,  properly 
applied  tbe  law  of  Qiis  state,  whidi  embraces 
tbe  common  law  as  to  marriages,  and  deter- 
mined their  rights  accordingly.  Tbe  estab- 
lished rule  in  this  Jurisdiction  la: 

''Where  on  the  trial  of  an  action  at  law  all  the 
issues  are  submitted  to  the  court  withoat  the 
iotervention  of  a  Jury,  and  a  demurrer  to  the 
evidence  is  passed  upon  and  sustaiaed,  unless  it 
affirmatively  appears  from  tbe  record  that  the 
trial  court  treated  the  cause  as  one  finally  sub- 
mitted for  its  determination,  and,  upon  consider- 
ins  and  wdghkig  all  the  evidence,  found  that 
the  demurrant  should  prevail,  the  correctness  of 
the  decision  sustaining  such  demurrer  must  be 
tested  by  the  general  rule  that  a  demurrer  ad- 
mits all  the  facts  which  the  evidence  tends  to 
establish,  ss  wdl  as  every  fair  and  reasonable 
inference  to  be  drawn  therefrom."  Porter  v. 
Wilson,  30  Okl.  BOO,  136  Pac.  732:  I^ron  v. 
Lyon,  30  Okl.  111.  134  Pac  650;  lyYarmett 
V.  Cobe,  161  Pac  680. 

Bnt  this  Is  a  suit  In  equity,  and  the  rule 
wMch  obtains  In  such  cases  Is  that  In  an 
eqaity  proceeding,  where  It  la  clearly  shown 
tbat  tbe  court  tailed  to  consider  competent 
evidence,  this  court  may  consider  the  entire 
record  in  the  cause,  weigh  the  evidence,  and 
tender  such  Judgment  as  tbe  trial  court 
shonld  have  rendered.    Schock  v.  Flab,  144 


Paa  084;  Wlmberl^  t.  WlnstotA;  149  Pac. 
238;  Tucker  t.  Throves,  151  Pac.  soa  In 
Schock  T.  Fish,  supra,  it  Is  said: 

"From  tbe  foregoing  authorities,  the  true  rule, 
and  which  should  be  recognized  by  this  court, 
is,  in  ail  cases  which  were  cognisable  only  in 
a  court  of  chancery,  it  is  the  duty  of  this  court 
to  consider  tbe  whole  record,  to  wdgh  the  evi- 
dence, and,  when  tbe  Judgment  of  the  tnal  court 
is  clearly  against  the  weight  of  tbe  evidence, 
render,  or  cause  to  be  rendered,  auch  Judgment 
as  the  trial  court  should  have  rendered.  We 
think  this  is  a  reas<mable  interpretation  of  the 
section  of  the  statute  quoted  supra,  and  is  con- 
ducive of  a  more  speedy  determination  of  liti- 
gation. It  will,  no  doubt,  often  save  the  expense 
and  trouble  of  a  second  trial  in  tbe  lower  court, 
n  second  appeal,  and  a  further  consideration  by 
this  court.  There  is  no  sound  reason  to  be  urg- 
ed against  this  rule.  There  are  many  reasons 
why  this  should  be  tbe  rule.  It  is  necessary 
that  the  court  examine  thoroughly  the  entire 
record  to  ascertain  if  prejudicial  error  has  been 
committed  and  injustice  done.  Having  familiar- 
ized ourselves  with  the  record  in  order  to  ascer- 
tain the  rights  of  the  parties,  we  have  the 
same  opportunity  and  authority  to  do  equity  be- 
tween the  parties  and  finally  determine  the  con- 
troversy by  rendering  a  decree  as  the  trial  court 
would  have  upon  another  trial,  or  as  we  would 
upon  a  second  consideration  of  the  cause.  Why 
put  the  parties  to  tbe  expense  and  trouble  of  a 
second  trial,  for  no  purpose,  except  for  this 
court  to  have  an  opportunity  to  again  re-exam- 
ine tbe  case  to  ascertain  if  prejudicial  error  has 
been  committed?" 

Under  the  authority  of  these  cases,  even 
If  there  was  error  In  the  action  of  the  trial 
court  In  sustaining  the  demurrer  to  the  evi; 
dence  of  defendants,  such  would  not  nec- 
essarily require  a  reversal,  as  this  court  Is 
empowered  to  consider  and  weigh  all  of  tbe 
evidence  and  to  render  such  Judgment  here 
as  the  trial  court  should  have  rendered. 

After  a  careful  consideration  of  all  of  tbe 
evidence  Introduced  upon  the  trial  on  behalf 
of  both  plaintiffs  and  defendants,  we  con- 
clude that  tbe  same  Is  entirely  Insufficient  to 
establish  even  a  common-law  marriage  be- 
tween the  defendant  Hnnos  Jidmaon  and 
Susie  t>yer. 

It  follows  that  tbe  judgmnit  ot  tbe  trial 
court  should  be  affirmed. 

PER  CURIAM.  Adopted  In  wholSb 

(66  Okl.  ZTO) 

VORIS  V.  ANDERSON  et  al    (No.  4853.) 
(Supreme  Court  of  Oklahoma.   Nov.  23,  1016. 
Rehesring  Denied  Dee.  14,  1915.) 

rSyUa&M  by  tU  Court.) 

1.  BlUa  AND  NOTSS  «»153— Nbootzabiutt— 
Designation  of  Patke. 

Where  a  note  is  made  payable  to  the  party 
named  therein,  or  in  the  alteniative  to  bearer, 
it  is  a  snffident  compliance  with  subdivision  4, 
S  4051.  Rev.  Laws  lOia 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  $  880;  Dec.  Dig.  «»153.] 

2.  Bills  and  Noras  ®=>160— Negotiabilitt— 
Provision  for  Attobnet's  Fee. 

Under  subdivision  5,  '{  4052,  Rev.  Laws 
1010,  the  sum  payable  is  a  sum  certain  within 
the  meaning  of  that  chapter,  although  it  Is  to  be 
paid  with  cost  of  collection  or  an  attorney's  fee. 
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and  ft  danse  In  s  note,  *Srith  $80  ftttoroer's 
fees,**  don  not  render  Uie  note  nonn^otieble 
vithin  the  meaning  of  that  section. 

[Ed.  Note.— For  other  cases,  we  BUla  and 
Notw,  Oest.  Die  I  403 ;  Dec/Dig.  «s»160.] 

8.  Bnxs  AifD  Notes  ^378  —  Riqhts  or 
Hou>BB  xn  Due  Ooubse— Alteration. 
Under  section  4174,  Rer.  Laws  1910,  It  is 
proTided  that  where  a  n^ottable  Instnuaent  is 
materiaUy  altered  without  the  consent  of  the 
parties  liable  thereon,  it  is  Toid  except  as  ftgaioBt 
a  part7  who  has  hioiseU  made,  anthorized,  or 
assented  to  the  alteration  and  sabseqoent  in- 
dorsers.  but  when  the  instmment  has  been  ma- 
teriallr  altered  and  is  in  the  hands  of  a  holder 
in  due  course  not  a  party  to  the  alteration,  he 
may  enforce  payment  thercftf  according  to  its 
original  tenor.  , 

[Ed.  Note^For  other  casea,  see  Bins  and 
Notes,  Cent.  Dig.  H  985-092;  Dee.  Dig.  «=> 
87&] 

Commissioners'  Opinion,  Division  Na  8. 
Drror  from  District  Courts  Carter  County; 
8.  H.  Bussell,  Judge. 

Action  by  E.  C.  Vorls  against  Wm.  Ander- 
Bon  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Reversed. 

Grant  Stanley,  of  Oklahoma  City,  for 
plaintiff  in  error.  H.  A.  Ledbetter,  of  Ard*^ 
more,  for  defendants  In  error. 

RITTENHOnSE,  O.    [1]  The  note  nnder 
consideration  reads  as  follows: 
"$800.00.  Aidmore,  Oklahoma,  Oct  28,  1900. 

"November  15,  1010,  after  date,  we,  or  either 
of  us,  Jointly  and  severally  as  principals,  prom- 
ise to  pay  to  the  order  of  Lew  W.  Cochran,  or 
bearer,  Crawfordsville,  Ind.  eight  hundred  dol- 
lars, at  Guaranty  State  Bank,  Ardmore,  Okla- 
homa. 

"Value  received  without  any  relief  from  valu- 
ation or  appraisement  laws,  with  interest  at 
eight  per  cent  per  annum  until  paid,  and  $^.00 
attorney's  fees.  Interest  due  and  payable  an- 
nually :  and  interest  when  due  to  bear  the  same 
rate  of  interest  as  the  principal  The  drawers 
and  Indorsers  severally  waive  presentment  for 
payment,  protest  and  notice  of  protest  and  non- 
payment of  this  note." 

.  Indorsed: 

"Ardmore,  Oklahoma,  Oct  30, 1009. 
''Credit  on  within  note  $100.00. 

"Anderson  and  Hartnitt 
"Payment  refused.  Lew  W.  Cochran. •* 

This  action  was  Instituted  by  E.  G.  Voris, 
who  alleged  and  proved  that  he  was  a  holder 
In  due  course  In  good  fafth  for  value  without 
notice  of  any  inflrmitles  in  the  instrument  or 
defect  in  the  title  of  the  person  negotiating 
it.  It  Is  urged  that  under  the  provisions  of 
the  uniform  negotiable  Instrument  act,  which 
went  Into  effect  June  11,  1909  (section  4052, 
Rer.  Laws  1910)  this  note  is  nonnegotlable, 
because  It  does  not  contain  an  uncondition- 
al promise  or  order  to  pay  a  sum  certain  In 
money,  and  for  the  further  reason  that  It  Is 
not  made  payable  to  order  or  bearer.  It  is 
not  necessary  to  ^ve  any  serious  considera- 
tion to  the  argument  that  the  note  was  not 
made  payable  to  order  or  bearer,  as  it  shows 
on  its  face  that  it  Is  made  payable  to  Lew  W. 
Cochran,  or  bearer,  and  comes  clearly  within 
subdivision  4,  |  4061,  Rev.  Laws  1910. 


[2]  The  next  contention  la  that  the  note  la 
nram^otlable  for  ttie  reason  that  it  does  not 
contain  an  onconditional  promise  or  order  to 
pay  a  sum  certain  In  money,  the  note  pro- 
viding that  Interest  should  be  paid  at  8  per 
cent  per  annum  nntU  paid,  and  $80  attor- 
ney's fees,  and  it  la  argued  that  the  promise 
to  pay  an  attorney's  fee  renders  the  note  am- 
biguous and  uncertain.  In  this  we  cannot 
agree.  Subdlvlaloo  5,  |  4052,  Rev.  Laws  1910^ 
provides  that  a  sum  payable  is  a  sum  certain, 
although  It  Is  to  be  paid  with  costs  of  collee- 
ticHi  or  an  attorney's  fee.  "nils  section  has 
been  under  consideration  In  this  court  nu- 
merous times.  In  the  case  of  Potts  v.  Crud- 
up  et  al.,  ISO  Pac.  170,  it  was  held: 

"A  promissory  note,  containing  the  provision, 
'*and  agree,  in  case  of  suit  hereon,  to  pay  rea- 
sonable attorney's  fees  as  allowed  by  law,*  does 
not  render  the  amount  of  the  obligation  of  the 
note  uncertain,  under  section  4437,  Comp.  Laws 
1009  (section  4052,  Rev.  Laira  1910),  and  there- 
fore does  not  destroy  its  negotlaUlIty." 

And,  again.  In  the  case  of  Seton  v.  Ex- 
change Bank  of  Perry,  150  Pac.  1079,  this 
section  was  construed  and  held  that  a  sim- 
ilar clause  to  the  <Mie  under  consideration 
did  not  render  the  amount  to  be  paid  un- 
certain, and  therefore  did.  not  destroy  the 
negotiability  of  the  note. 

[S]  It  is  next  urged  by  the  plaintiff  In  er- 
ror  that  the  oonrt  erred  in  giving  InstmctloD 
No.  2,  whldi  reads  as  folloira: 

"You  are  instructed  that  if  yon  believe  from 
the  evidence  that  the  said  words  'or  bearer*  were 
inserted  in  said  note  after  it  ms  signed  by  the 
defendante,  and  without  th^  knowledge  and 
consent  dtber  by  Lew  W.  Godinui  or  hia 
agents,  then  the  same  wonld  be  a  material  alter* 
ation,  and  you  will  find  tot  the  defendants.** 

This  instruction  was  i^rejudldal  to  tbe 
plaintiff.  It  provided  Uiat  If  ft  material  altet^ 
fttlon  had  been  made  without  the  knowledge 
or  consent  of  the  defendants  by  the  ori^nal 
payee,  they  should  find  for  the  defendant  sec- 
tion 41T4,  Her.  Laws  1910,  provides  that 
whoiQ  ft  negotiable  Instrument  Is  materially 
altered  without  the  consent  of  all  the  parties 
liable  thereon,  It  Is  v<AA  except  as  against  a 
party  who  has  himself  made,  authorized,  or 
assented  to  the  alteration  and  subseaurat  In- 
dorsers,  but  when  the  Instrument  has  been 
materially  altered  and  Is  In  the  bands  of  ft 
holder  In  due  course  not  a  party  to'the  alter- 
ation, he  may  enforce  payment  thereof  ac- 
cording to  Its  original  tenor.  It  will  be  ob- 
served from  an  examination  of  this  note  that 
it  was  Indorsed  by  Lew  W.  Cochran,  and  if 
it  had  been  materially  altered  by  the  addi- 
tion of  the  words,  "or  bearer,"  E.  C  VorU 
was  entitled  to  recover  according  to  its  or- 
iginal tenor,  which  would  be,  in  the  case  at 
bar,  to  the  same  extent  and  in  the  same  man- 
ner as  It  the  note  had  never  been  altered. 
The  court  should  have  Instructed  the  Jury 
under  section  4174,  supra,  allowing  a  recov- 
ery to  a  holder  in  due  course  not  a  party  to 
the  alteration  according  to  Its  original  tenor. 
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and  in  giving  the  foregoing  Instructlfm  the 
court  committed  prejadldal  error. 

We  therefore  conclude  that  the  note  under 
consideration  is  a  negotiable  Instrament,  and 
that  under  the  facts  in  this  case  the  question 
of  whether  or  not  the  note  was  materially 
altered  by  adding  the  words,  "or  bearer," 
after  the  name  of  Lew  W.  Cochran,  Is  Imma- 
terial. The  addition  of  the  words  would  not 
destroy  Its  negotiability,  and  the  plaintiff 
could  recover  under  the  original  terms  of  the 
note  regardless  of  such  alteration.  The  de- 
fenses attempted  to  be  pleaded  in  this  case 
could  not  be  urged  unless  the  plaintiff  was 
not  a  holder  for  value  in  due  course  before 
the  maturity  of  said  note,  and,  inasmuch  as 
there  was  evidence  showing  that  he  was  a 
holder  for  value  In  due  course  before  matur- 
ity and  there  was  no  evidence  controverting 
this  fact,  the  court  was  not  justified  in  sub- 
mitting the  question  to  the  Jury. 

The  cause  should  therefore  be  reversed, 
with  Instructions  to  the  trial  court  to  enter 
Judgment  as  prayed  for  in  the  petition. 

PUB  GUKtAM.   Adopted  In  whole. 

(12  OM.  Cr.  UE) 

SOTJTHER  V.  STATE.    (No.  A-2402.) 

(Oiiniinal  Court  of  Appeals  of  Oklahoma.  Dec 
18,  1915.) 

(BvUahw  by  the  Court.) 

1.  L&BCEirr  ^b66  —  SumozsnoT  of  Vtn^ 

DBNCB. 

In  a  prosecution  for  the  theft  of  a  bog,  the 
evidence  considered,  and  found  Insufficient  to 
warrant  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  H  152,  104,  165,  167-169;  Dec. 
Dig.  «=»65.] 

2.  CBiiaNAi.  Law  ^9>TO0  — Ihstbuctions— 

TSSTXKOKT  or  AOOOKFIJOE  —  GOBBOBOBA- 
TION. 

Whenever  the  case  for  the  state  depends  up- 
on the  testimony  of  an^  accomplice,  the  court 
should  instruct  the  jury  on  the  law  (section 
5SS4,  Rev.  Laws  1910).  requiring  the  testimony 
of  an  accomplice  to  be  corroborated. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw.  Cent  Dig.  U  1S59-1S68;  Dec.  Dig.  «s» 
T80.] 

Appeal  from  District  Court,  Cherokee  Coun- 
ty; Jtdin  H.  Pltdif(»tl,  Judge. 

Tom  Soother  was  convicted  of  the  larceny 
of  a  bog,  and  apiwals.  Reversed. 

J.  D.  Cox.  of  Tahlequah,  and  S.  A.  Horton, 
of  Oklahoma  City,  for  plaintiff  in  error.  S. 
P.  Freeling,  Atty.  G^..  and  B.  McMillan, 
ASBt  Atty.  Gen.,  for  the  State. 

DOTLE,  P.  J.  The  plaintiff  In  error.  Tom 
Souther,  and  Jess  Nichols  were  jointly  charg- 
ed with  the  theft  of  "<nie  white  and  hlacK  spot- 
ted gilt  abont  fourteen  montlis  old,  marked 
crop  off  the  right  ear,  the  property  of  James 
Ward."  The  defendant  Jess  Nidiols  was 
granted  Immonity  and  testified  as  a  witness 
for  the  state.  Upon  the  trial  the  Jury  re- 
turned a  verdict  of  guU^  as  charged,  bat 


failed  to  assess  the  punishment  On  the  23d 
day  of  September,  1914,  the  court  rendered 
Judgment  and  sentenced  the  defendant  to  be 
confined  in  the  reform  school  at  Granite  for 
the  term  of  two  years.  To  reverse  the  Judg- 
ment an  appeal  was  perfected  by  filing  In  this 
court  on  February  18,  1915,  ft  petition  in  er< 
ror  with  case-made- 

[1  ]  A  number  of  questions  are  raised  in  the 
petition  In  error  and  brief.  However,  the 
only  question  we  deem  necessary  to  consider 
is  the  sufficiency  of  the  evidence  to  support 
the  verdict.  James  Ward  testified  that  he 
lived  near  Peggs,  and  that  he  had  lost  a  black 
and  white  spotted  gilt,  about  14  months  old, 
marked  by  crop  off  of  the  ri^t  ear,  and  that 
he  did  not  know  what  became  of  her.  Jess 
Nichols  testified,  after  stating  his  name,  as 
follows : 

"Q.  I  will  ask  yoo  if  you  were  acquainted 
with  the  following  hog:  One  black  and  white 
spotted  gilt,  about  14  months  old,  marked  crop 
in  the  right  ear?  A.  Yes,  air.  Q.  Where  did 
you  see  that  animal  last?  A.  Back  out  there  in 
the  mountains.  Q.  What  became  of  her?  A. 
We  kUled  her.  Q.  What  did  you  do  with  her? 
A.  Eat  her.  Q.  Where  did  you  take  it?  A. 
Up  to  Tom's  bouse.  Q.  In  what  county  was 
this?  A.  Cherokee  county,  Okl.  Q.  And  on 
or  about  the  15tb  day  of  April,  1914?  A.  Tes, 
sir;  somewhere  along  about  that  time." 

On  cross-examination  he  stated  the  county 
attorney  promised  him.  U  he  would  turn 
"state's  evidence,"  the  case  against  him  would 
be  dismissed,  and  admitted  that  he  stated  in 
the  presence  ot  several  perstms,  after  the 
promise  of  the  county  attorn^,  that  the  bog 
that  they  killed  was  "an  unmarked  solid  coal 
black  b(^'*  also  that  his  moOMT  owned  a  lot 
of  hogs  fanning  on  the  same  range  where  be 
killed  this  hog,  and  that  Kxne  of  Uiem  were 
not  marked ;  that  he  could  not  recollect  for 
sure  whether  the  hog  they  killed  was  mark- 
ed OB  not 

Hie  detoidant  teattfled  In  his  own  behalf: 
That  he  and  Jera  Nichols  killed  a  bla<ft  sow. 
weighing  between  75  and  100  poonds.  That 
Jess  Nichols  was  wOTktng  for  him  and  he  told 
him  he  was  going  to  Tahlequah  and  get  some 
meat,  and  Nichols  said.  "We  are  out  of  meat 
down  at  home,  too ;  Mama  has  been  trying 
to  get  us  to  kill  one  for  three  or  four  days. 
We  will  Just  go  over  there  and  kill  one,  and 
you  can  take  part  of  the  meat,  and  I  wHl 
take  the  other  part"  That  they  went  over 
and  found  the  hogs,  and  Nichols  pointed  out 
an  anmariECd  blacik  bog,  saying  "That  gilt 
right  there  is  mine,  and  we  will  Just  kill 
her."  That  they  killed  the  hog  and  carried 
it  to  his  bouse,  and  Jess  Nichols  dressed  it 
That  Mrs.  Nichols'  hogs  run  on  the  range 
with  Mr.  Ward's  hogs.  That  the  bog  they 
killed  was  a  coal  black  hog,  and  was  un- 
marked. That  be  bad  often  helped  to  catch 
and  mark  h<^  for  Mrs.  Nlcbols,  and  the  hog 
they  killed  was  one  that  got  away  the  last 
time  be  helped  to  mark  some  ho^  for  Mrs. 
Nichols.   That  they  killed  the  hog  about  S 
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o'ctock  in  the  afternoon  and  took  out  the 
entrails  and  left  them  lying  there. 

The  wife  of  the  defendant  testified  that 
It  was  a  bla<^  hog,  and  was  without  marks ; 
that  she  heard  Jess  Nichols  tell  her  husband 
that  he  wanted  him  to  go  with  him  to  kill 
one  of  his  mother's  hogs.  Several  witnesses 
testified  that  they  heard  Jess  Nichols  say 
that  the  hog  they  killed  was  his  mother's 
hog. 

J.  T.  Parks,  county  Judge  for  five  years, 
and  several  other  witnesses,  qualified  as  char- 
acter witnesses,  and  testified  that  the  repu- 
tation of  the  defendant  Tom  Sonther  as  a 
truthful,  law-aMdlng  citizen  had  always  been. 
good. 

The  witness  Jess  Nichols  did  not  Aeay  that 
he  told  the  defendant  that  the  hog  that  they 
killed  was  the  property  of  his  mother. 

As  a  court  of  errors,  it  is  not,  as  a  rule, 
our  duty  to  pass  upon  the  facts  of  a  case, 
where  there  Is  evidence  of  the  facts  legally 
required  to  be  shown.  However,  to  Justify  a 
conviction,  two  things  are  required:  First, 
the  corpus  delicti;  and,  second,  the  defend- 
ant's guilty  agency  in  the  crime.  Here  the 
case  for  the  state  depends  upcm  the  testi- 
mony of  the  codefeudant,  an  accomplice,  who 
testified  that  he  knew  the  hog  that  was  tak- 
en was  the  property  of  James  Ward,  but  he 
does  not  testify  that  the  defendant  Tom 
Souther  knew  that  It  was  Ward's  hog,  nor 
does  he  dispute  the  fact  that  at  the  time  he 
claimed  that  it  was  his  mother's  hog. 

[21  For  this  reason  we  are  of  the  opinion 
that,  conceding  the  testimony  to  be  prima 
facie  sufficient  to  establish  the  corpus  delicti, 
there  is  no  evidence  reasonably  tending  to 
show  the  defendant  Tom  Souther's  guilty 
agency  in  the  crime,  or  that  the  taking  in  so 
far  as  he  was  concerned  was  felonious.  It 
appears  that  there  was  no  Instruction  given 
or  requested  on  the  law  requiring  corrobora- 
tion of  the  testimony  of  an  accomplice.  Sec- 
tion 6884,  Rer.  I<aw8- 

Because  the  evidence  is  insufficient  to  sus- 
tain the  couTlction,  the  Judgment  Is  reversed, 
«nd  the  cause  remanded. 

.  FURHAN  and  ARMSTRONG,  JJ^  concur. 


(21  N.  H.  212) 

7m;LEN  T.  FULLSN.   (No.  1709.) 

(Supreme  Coart  of  New  Mexico.   Nov.  17. 
1915.) 

(Btfllahut  bv  iJie  Court.) 

L  JDDOMENT  ©=>213— Rendition— Notice- 
Time:. 

Sections  4179,  4180,  4229.  Code  1915.  in- 
terpreted, and  held  that  an  application  for  judg- 
ment is  not  a  motion  requiring  five  days  no- 
tice, and  that  where  a  cause  iias  been  submitted 
and  talcen  under  advisement,  the  parties  are  en- 
titled to  notice  for  no  particular  length  of  time, 
to  the  form  and  substance  of  the  judgment, 
so  long  as  opportunity  is  afforded  to  be  heard 
upon  that  subject,  and  to  take  exceptions  to 
the  findings  and  conclusions,  and  to  propose  oth- 


BBFORTEB  (N.  M. 

ers,  so  that  their  respective  contentiima  may  ba 
fairly  represented  on  the  record. 

[Ed.  Note.— For  other  eaaes,  see  Judgment, 
Cent.  Dig.  j  390;  Hec  Dig.  «=921S;  Trial, 
Cent.  Dig.  {  066w] 

2.  APPBAX,  and  BBBOB  4S»109— PnSBHTATIOIf 

Below — Necessity. 

It  is  a  fundamental  rule  of  appellate  prac- 
tice and  procedure  that  an  appellate  court  will 
consider  only  audi  questiona  aa  were  raised  In 
the  court  below.  This  rule  has  express  statu* 
tory  sanction  In  this  Jurisdiction.  Section  4506, 
Code  1915. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1018-1(^;  Dee.  big. 

169.] 

3.  JUDOUENT  «=»^)3— SKPARATX  JuDOHSnS— 

Causes  of  action. 

Where  there  are  two  or  more  sepArate  and 

Independent  causes  of  action  in  a  given  case, 
there  may  be  as  many  separate  and  distinct 
final  judgments  therein. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
CenL  Dig.  §§  361,  984 ;  Dec.  Dig.  «=»203.] 

4.  COUBTS  ^30  —  Loss  or  JCBISDICnON  — 

Lapse  of  Tebh. 

In  such  a  case,  even  in  jurisdictions  where 

terms  of  court  are  preserved,  the  lapse  of  the 
term  will  not  deprive  the  court  of  jurisdiction 
of  the  cause,  but  simply  of  the  judgment  which 
was  rendered  during  such  term,  if  it  was  a  final 
judgment. 

(Ed.  Note.— For  other  cases,  see  Oonrta,  Gent 
Dig.  91  110-128;  Dec.  Dig.  «s>30.] 

5.  CouBTS  ®=>63— Judgment  4^217,  340— 
"Final  Judquent"— Tebms  of  Coubt. 

In  this  jurisdiction,  by  reason  of  section 
4185,  Code  1915,  there  are  no  terms  of  court  ex- 
cept for  jury  trials,  and  a  judgment  which  dis- 
poses of  all,  or  one  or  more,  of  the  separate  and 
independent  causes  of  action  in  the  case  becomes 
a  final  judgment  upon  its  rendition  and  entry, 
in  the  sense  that  the  same  passes  from  the  fui^ 
ther  control  of  the  court  and  except  a  default 
judgment  (section  4227,  Code  1815)  and  an  ir- 
regularly entered  judgment  (section  4230,  Code 
1915),  and  except  for  such  purposes  as  all 
courts  always  retain  control  over  their  lodg- 
ments. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  8i  208-217;  Dec.  Dig.  «s>63:  Judgment 
Cent  Dig.  |§  894,  666;  Dec  Dig.  «S9217.  340.] 

6.  Appeal  and  Erbob  ^=91010— Findinos  of 

Fact— Evidence. 

No  relief  will  be  afforded  in  this  court  from 
findings  of  fact  made  by  the  trial  court  which 
are  supported  by  substantial  evidence. 

[Ed.  Not&— For  other  case^  see  AppMl  and 
Error.  Cent  Dig.  |S  8079^82,  4024;  Dec 

Dig.  «»ioia] 

7.  Custody  op  Childben— Mabital  Conduct. 

The  matters  mentioned  in  the  seventh  par- 
agraph of  the  opinion  require  no  decision  of  any 
question  of  law. 

8.  DivoBCE  ^=»306— SuppoBT  or  Child  BEX— 

Decree. 

Where  the  court  has  found  the  necessity  to 
exist  for  a  provision  for  the  support  of  minor 
children  out  of  the  property  of  the  parties  to  a 
divorce  proceeding,  and  where  such  proviiion 
is  made  in  the  decree,  it  is  error  to  withhold 
from  them  the  benefits  of  such  provisions  until 
their  return  to  the  jurisdiction,  from  which  thej 
have  been  clandestinely  removed  by  the  mother, 
when  the  withholding  of  such  benefit  is  appar- 
eotly,  by  way  of  punishment  of  the  guilty  moth- 
er. The  measure  of  the  infants'  claims  upon  the 
court  and  upon  the  funds  set  aaide  for  them 
Is  their  necessities,  independent  et  any  miscoo- 
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duct  on  the  part  (tf  either  partj  to  the  diTorce 
proceedings. 

TEd.  Note.— For  other  casee,  see  Dtroree,  Gent 
Dig.  f  798;  Dee.  Dig.  «s>806.] 

(Additionai  Syttabut  by  Editorial  Staff.) 

9.  JuDOMEKT  4=»217— "Final  Decbsb." 

A  "final  decree"  is  one  which  disposes  of 
the  case  or  a  distinct  branch  thereof.  It  is  one 
which  nther  terminates  the  action  itself,  or  de- 
cides some  matter  litigated  by  the  parties,  or 
operates  to  divest  some  right,  in  such  manner  as 
to  pat  it  ont  of  the  power  of  the  conrt  making 
the  same  after  the  expiration  of  the  term  to 
place  the  parties  in  their  original  condition. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  S  394 ;  Dec.  Dig.  ®»217. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  E^al  Decree  or  Judg- 
ment] 

Appeal  from  District  Court,  Chares  Coun- 
ty: McClure,  Jndge. 

Suit  by  Louis  O.  Fallen  against  Dorothy  B. 
Fullen.  From  decree  for  plaintiff,  defendant 
brings  error.  Affirmed. 

W.  W.  Gatewoodt  of  Roswell.  for  plaintiff 
in  error.  O.  O.  AsIetki.  of  Roswell,  and  Ben- 
eban  &  Wright;  of  Santa  F6,  for  defendant 
in  enror. 

FARKBR,  J.  This  Is  a  salt  f6r  divorce, 
partition  of  community  property,  the  estab- 
lishment of  rights  to  separate  property,  and 
for  the  custody  of  minor  children,  in  which 
defendant  in  error  waa  plaintiff,  and  plaln- 
tlfC  in  error  was  defoidant.  On  July  1, 1912, 
an  amoided  complaint  was  filed,  dialing 
eniti  and  inhuman  treatment  of  plaintiff  1^ 
defendant ;  alleging  the  adoption  of  a  female 
child  by  plaintiff  and  de^dant,  and  as  the 
Issue  of  the  marriage  the  Urtfa  of  a  male 
cliild,  who  was  thm  llTlng;  alleging  the 
ownership  of  separate  property  by  eadi 
spouse  at  tbe  time  of  marriage  and  the  accn- 
mnlation  of  community  property  daring  the 
marriage.  Plaintiff  prayed  an  absolute  dl- 
ronet  tot  the  disposltlcHi  of  the  custody  of 
the  two  children  by  the  court,  and  for  the 
settlement  of  the  interests  of  the  parties  in 
tlie  community  property  and  the  establish* 
ment  of  their  respective  rlghte  In  and  to  the 
separate  proper^. 

Tlie  defendant  answered,  denying  the  alle- 
gations of  crusty  and,  by  way  of  counter- 
claim, diaj^sed  lAalntiff  with  various  marital 
(Senses;  claimed  to  own  practically  all  of 
tbe  property  of  the  parties;  alleged  her  fit- 
ness to  have  the  custody  of  Uie  two  clilldren, 
and  tbe  plaintiff's  unfitness  for  the  same; 
and  prayed  for  an  absolute  divorce,  the  cu»- 
tody  of  the  diUdren,  and  the  establishment 
of  her  title  to  the  pr<^rty.  The  connter- 
clatm  was  afterwards  abandoned  in  so  far 
as  tbe  prayer  for  divorce  is  concerned,  and 
the  defendant  filed  an  amended  answer  to  the 
complaint,  in  which  she  did  not  pray  for  a 
divorce.  In  this  answer  she  denied  the  alle- 
gations Id  the  complaint  of  cruelty.  By,  way 
of  new  matter  and  recrimination  in  the  an- 


swer, the  defendant  alleged  that  the  plaintiff 
was  an  unfit  person  to  have  the  custody  of 
tbe  children  by  reason  of  tbe  facts  that  he 
had  no  affection  for  them,  was  a  man  of  bad 
moral  character,  an  habitual  drunliard,  an  ha- 
bitual frequenter  of  bawdyhouses,  and  was 
habitually  given  to  adultery.  In  tbe  ^answer 
tbo  defendant,  by  way  of  recrimination,  al- 
leged, specifically,  that  tbe  plaintiff  bad  been 
guilty  of  adultery  with  a  large  number  of 
women,  naming  them;  that  he  had  been  guil- 
ty of  cruelty  to  defendant  in  that  he  had,  on 
certain  specified  occasions,  violently  and 
brutally  assaulted  and  beaten  defendant,  and 
bad  Instigated  false  accusations  against  her, 
causing  her  arrest  and  trial,  and  resulting  In 
her  t}eing  compelled  to  give  a  peace  bond,  and 
had  reviled  her,  and  bad  applied  to  her  de- 
grading, obscene,  and  shameful  epithets,  and 
had  for  tbe  last  year  cc»ne  to  their  home  al- 
most constantly  In  such  a  t}eaBtly  state  of  in- 
toxication as  to  render  himself  utterly  Intol- 
erable to  defendant ;  that  be  gambled  habit- 
ually and  on  certain  spedfled  occasions  liad 
humiliated  defendant  by  being  publicly  In 
company  with  prostitutes,  and  liad  neglected 
to  support  defendant  according  to  bis  means, 
station  In  life,  and  ability,  and  that  for  mora 
than  one  year  last  past  be  bad  been  guilty  of 
habitual  drunkenness.  Tbe  answer  alleged 
that  defendant  was  the  owner  of  certain  spec- 
ified real  and  personal  property  In  Bddy  and 
Chaves  counties,  and  prayed  for  tbe  estet>- 
lldunent  of  her  title  thereto,  and  alleged  that 
tbe  parties  owned  certain  community  proper- 
ty, one-half  of  which  she  demanded.  De- 
fendant further  alleged  that  plaintiff  was  in- 
debted to  her  in  certain  large  sums  of  money 
loaned  to,  or  converted  by,  him  out  of  her 
separate  ptcp^ty.  Defendant  prayed  for  the 
dismissal  of  platotiff*B  c(»nplaint;  for  the  cus- 
tody of  the  two  diUdren;  .for  aUmony,  botb 
permanott  and  poidente  lite,  and  for  counsel 
fees;  for  the  establishment -of  her  separate 
property  righte  and  her  ri^ts  in  the  com- 
munity property;  and  for  tlie  Judgment 
against  plaintiff  Cor  said  bubui  of  moiwy  so 
loaned  or  converted. 

In  the  meantime^  idaintiff  had  filed  a  reply 
to  the  counteralalm  of  defendant,  and  when 
the  amended  answer  of  defendant  was  per* 
mitted  to  be  ffled.  It  was  agreed  that  this 
r^ly  to  the  counterclaim  shonld  be  taken 
and  considered  as  a  reply  to  the  amended  an- 
swer. 

Tbe  pla'lntifl  In  his  r^ly  denies  that  he  is 
an  unfit  person  to  have  the  custody  of  the 
two  children,  and  specifically  denies  tbe  aeta 
and  conduct  alleged  against  him  as  reasons 
for  his  unfitness.  He  denies  all  acts  of 
adultery  chained  against  him.  Be  denies  tbe 
cruel  treatment  and  foilnre  to  support,  and 
haMtual  drunkenness  charged  against  blm. 
He  denies  the  allegations  of  the  answer  as 
to  the  ownership  of  most  of  tbe  property  In- 
volved, and  asks  that  his  rlghte  ther^  be 
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established.  He  denies  the  loan  to  him  of 
money  by  defendant,  and  the  conversion  by 
him  of  money  received  for  the  support  of  the 
girl  child.  By  way  of  new  matter  and  re- 
crimination as  reflecting  upon  the  fitness  of 
the  defendant  to  have  tbe  custody  of  the  two 
minor  children,  the  plaintiff  allied  that  the 
defendant  Is  a  woman  of  erratic,  violent,  and 
uncertain  temperament,  unsettled  as  to  her 
movements,  moving  constantly  from  place  to 
place,  making  It  impossible  for  the  children 
to  have  the  care  and  attention  they  require, 
and  depriving  them  of  a  systematic  and 
proper  course  of  education;  that  defendant 
is  a  woman  habitually  addicted  to  the  use  of 
profane.  Indecent,  and  obscene  language,  in- 
dulging In  outbursts  of  tamper  and  using 
the  most  vulgar  language,  tbe  same  being 
done  in  the  presence  and  hearing  of  said 
children;  that  defendant  Is  a  person  habitu- 
ally addicted  to  the  excessive  use  of  intoxi- 
cating liquors;  that  she  is  almost  constantly 
under  the  influence  of  liquors  or  drugs;  that 
on  information  and  belief  plaintiff  states 
that  the  defendant  Is  a  person  of  unsound 
mind,  and  frequently  threatened  the  life  of 
the  said  children;  that  she  is  a  person  of 
extravagant  and  theatrical  forms  of  speech 
and  action,  and  delights  In  tbe  creation  of 
situations  which  would  shock  and  appall  the 
mind  of  an  ordinary  and  refined  person, 
but  which  she  enjoys  with  much  zest  and  rel- 
ish, to  wit,  by  exhibiting  her  person  to  ap- 
parent strangera  whom  she  has  met,  perhaps, 
for  the  first  time  at  some  Informal  meeting 
in  her  home,  apartment,  or  elsewhere;  that 
she  baa  frequently  denied  to  plaintiff  that 
plaintiff  was  the  father  of  tbe  infant  male 
child,  and  has  alleged  that  he  was  the  child 

of  one  ,  of  New  York  City;  that  she  is 

what  is  commonly  termed  an  adventuress,  in 
that  she  seeks  to  extort  from  men  friends 
and  acquaintances  money  by  questionable 
methods;  that-on  informatloa  and  belief  ke 
alleges  that  In  the  city  of  New  York,  in 
August  or  September,  1911,  she  had  gone  to 
the  apartment' of  this  alleged  father  of  the 
boy  child,  and  charged  him  with  being  the 
father  of  the  child,  and  demanding  that  the 
man  support  said  child,  and  famish  her  with 
money  upon  which  to  live;  that  upon  refusal 
so  to  do,  she  made  an  assault  upon  this 
man  with  a  hat  pin,  and  in  defending  himself 
against  such  attack,  defendant  was  beaten 
the  man,  and  that  thereupon  she  caused 
his  arrest,  and  the  whole  matter  liecame  pub- 
lic in  the  newspapers  of  Kew  York;  that  de- 
fendant Is  in  the  habit  of  having  men  visit 
her  in  her  home  or  in  her  apartments  at  all 
hours  of  the  day  and  night,  and  conducting 
herself  in  such  a  way  as  to  cause  notoriety, 
discussion,  and  scandal;  that  during  her 
stay  In  Boswell,  the  said  alleged  father  of 
said  boy  child  visited  Roswell  at  her  in- 
stance and  request,  and  remained  for  quite 
a  time,  ostensibly  stopping  at  a  hotel,  but 
frequenting  the  house  of  plaintiff  and  de- 
fendant whenever  plaintiff  was  away  from 


home;  that  during  plaintiff's  absence  In  the 
city  of  Washington  a  certain  other  named 
man  came  to  the  home  of  plaintiff  in  Ros- 
well, and  remained  there  for  a  number  of 
days  and  nights,  the  only  person  present  In 
the  house  during  such  stay  being  tbe  man, 
the  defendant,  a  small  Mexican  girl,  and  the 
Infant  boy ;  that  at  the  apartments  main- 
tained by  defendant  in  the  city  of  New  York, 
and  In  Roswell,  N.  M.,  she  permitted  men 
of  questionable  character  and  bablts  to 
visit  her  at  all  hours  during  the  day  and 
night,  and  that  she  drank  and  conversed 
with  them,  and  caroused,  frequently  re- 
ceiving them  when  she  was  in  bed  and  in  a 
state  of  dishabille;  that  defendant  is  what  Is 
technically  known  as  a  "kleptomaniac,"  and 
that  she  habitually  appropriates  prt^rty  of 
others  and  converts  it  to  her  own  use,  and 
especially  from  hotels  where  she  Is  stopping, 
or  merchandise  from  stores;  that  the  ve- 
racity of  the  defendant  1b  bad,  and  it  is  her 
habit  to  practice  deception  on  trades  people 
bankers,  physicians,  <  railway  agents,  tele- 
graph operators,  postmasters,  telephone  oper- 
ators, and  others  by  means  of  forged  and 
bogus  letters,  telegrams,  and  false  Imperson- 
ations and  untruthful  statements,  and  the 
employment  and  use  of  confederates.  Where- 
fore plaintiff  prayed  that  tbe  defendant  be 
denied  the  care  and  custody  of  the  minor 
children.  By  way  of  new  matter  the  plaintiff 
alleges,  as  a  defense  to  the  defendant's  claim 
for  alimony  and  for  the  support  of  said 
minor  children,  that  no  allowance  to  her 
for  the  support  of  tbe  infant  boy  was  neces- 
sary because  he,  the  plaintiff,  was  able  and 
willing  to  care  for  and  maintain  said  In- 
fant, and  was  the  proper  person  to  do  so,  and 
that  It  was  unnecessary  to  award  mainte- 
nance' for  the  female  child,  because  he,  tbe 
plaintiff,  was  willing  and  able  to  care  for 
and  maintain  said  child,  and  for  the  further 
reason  that  her  father  is  a  man  financially 
able  and  willing  to  carry  out  an  agreement 
made  at  the  time  the  child's  adoption  by 
plaintiff  and  defendant  to  provide  funds  for 
her  maintenance,  and  that  said  father  had 
advanced  large  sums  of  money  for  said  child, 
and  was  willing  to  continue  to  do  so;  that 
no  allowance  of  either  temporary  or  perma- 
ment  alimony  should  be  made  to  the  defend- 
ant for  the  reason  that  she  is  a  person  es- 
pecially equipped  and  qualified  for  theatrical 
work,  and  that  she  could  employ  herself  in 
that  line  at  a  salary  of  at  least  flO.OOO  or 
,$15,000  annually ;  that  said  work  Is  not  dis- 
tasteful to  defendant,  but  It  is  only  because 
of  her  overindulgence  In  Intoxicants  and 
drugs  and  fondness  for  sordid  excitements 
that  she  has  declined  to  engage  in  the  work ; 
that  defendant  is  a  writer  of  considerable 
ability,  her  productions  having  been  accepted 
by  such  well-known  periodicals  as  the  Sun- 
set and  Smart  Set,  and  that  If  defendant 
wodld  apply  herself,  her  earning  capacity 
would  be  at  least  10  times  greater  than  the 
earning  power  of  plaintiff ;  that  defeodanC 
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Is  an  «xpert  trptot,  eapaUe  of  earning  a 
large  monthly  salary  by  tbls  work  alone; 
that  the  aUegatl(Hi8  and  prayers  of  d^endant 
tor  aUnHHty  are  not  made  In  good  faith,  but 
are  actuated  by  her  venomooB  feeUi^  toward 
the  plalatlfl;  that  snch  auction  is  made 
In  part  <m  the  statement  of  the  defradant 
herself. 

At  the  trial  the  plaintiff  ftdled  to  deny  cn 
the  stand  the  adultery  charged  against  him 
on  one  occasion.  Evidence  by  witnesses  who 
were  anlmpeached  was  produced,  tending  to 
cstabUA  drcumstantially  this  act  of  adnl- 
tery.  The  court  made  a  mixed  finding  of 
law  and  fact  as  follows: 

**10.  The  court  farther  finds  that  saffident 
of  the  allegatioDB  of  cruelty  contained  in  ctie 
complaint  of  the  plaintiff  have  been  established 
to  authorize  and  warrant  the  divorce  prayed  for 
in  said  complaint,  and  that  the  defendant  has 
been  gailty  of  extreme  cmelty  practiced  towards 
and  upon  the  plaintiff  at  various  and  divers 
times,  as  alleged  in  the  plaintiff's  complaint,  and 
witboat  cause,  excnse,  or  justificfltioQ  on  her 
part,  and  that  do  suffident  proof  of  recrimina- 
tions as  alleged  the  defendant  in  her  answer 
baa  been  established  to  avoid  the  granting  of 
the  decree  of  divorce  to  the  plaintiff  or  to  de- 
prive him  of  his  right  thereto. 

The  court  thereupon  entered  a  decree  of 
dlTorce.  At  the  time  of  the  entry  of  the  de- 
cree of  divorce,  counsel  for  defendant  ap- 
peared before  the  court  and  made  two  ob- 
jections, Ti2.:  (1)  That  no  sofficlent  notice 
of  the  proposed  rendition  of  said  decree  had 
been  had  by  defendant's  counsel;  (2)  that 
said  proposed  decree  was  only  a  partial  de- 
cree, di^KJbing  only  of  the  questions  of  di- 
vorce, and  leaving  for  future  disposition  the 
division  of  the  property  and  the  custody  of 
the  children.  The  latter  objection  is  not 
argued  In  the  brleb,  and  will  not  be  further 
noticed. 

[1]  1.  The  first  objection  Is  founded  oi>on 
the  provisions  of  sections  4180  and  4229, 
Code  1916,  which  are  as  follows; 

"Sec.  4180.  When  a  notice  of  a  motion  is  nec- 
essary, it  must  be  served  five  days  before  the 
time  appointed  for  the  bearing,  bnt  the  court 
or  judge  may  extend  the  time  of  bearing,  or  by 
an  order  to  show  cause,  prescribe  a  shorter 
time" 

"Sec.  4229.  Upon  any  hearing  before  the  Judge 
of  a  court,  wherein  the  judgment  of  the  court 
upon  such  hearing  shall  not  be  rendered  at  the 
time  of  such  bearing,  but  shall  be  taken  under 
advisement  by  the  judge,  no  judgment  or  order 
relative  to  the  matters  pertaining  to  such  hear- 
ing, shall  be  entered  until  notice  of  the  same 
■hall  have  been  given  to  the  attorneys  for  the 
respective  parties  in  the  action.*' 

^e  argument  in  sni^K)rt  of  the  obJecUmi 
Is  that  this  decree  was-  made  upon  motion 
of  plaintiff,  and  that  where  a  motion  is 
beard,  five  days'  notice  of  the  hearing  Is  re- 
quired, which  same  was  not  had  in  this  case. 
The  argument  is  (dearly  faulty.  In  the  first 
place,  this  was  not  a  case  of  a  hearing  of  a 
motion.  While  a  motion  for  a  decree  was 
filed  by  plaintiff,  this  was  mere  surplusage. 
It  was  a  case  of  an  application  to  the  court 
to  act  in  the  case  and  pass  Judgment.  This 
is  clearly  pointed  out  by  the  provlaions  ftf 


section  4170,  Code  1916,  wUdt  provides  that 
a  moticm  Is  an  application  to  the  court  for 
some  direction  other  than  a  Judgment  That 
the  objection  soi^t  to  be  founded  upon  aec* 
tiCHi  4229,  supra,  la  not  well  founded  is  ap- 
parent When  a  case  has  been  submitted 
and  takoi  under  advisement  by  the  court, 
the  parties  should  have  an  opportunity,  be- 
fore the  decree  is  entered,  to  si:«geBt  the 
form  ot  the  decree,  exc^  to  findings  of  fact 
and  cottdnsionB  of  law  by  the  court.  If  so 
advised,  and  to  prc^toae  other  findings  and 
conclusions,  so  that  their  respective  views, 
theories,  and  contentl<ms  may  be  fairly  rep- 
resented by  the  record.  If  this  opportunity 
Is  offered  to  a  party,  be  has  had  all  that  he 
is  entitled  to  by  way  of  notice.  And  in  this 
case  the  defendant's  counsel  was  present, 
had  opportunity  to  examine  the  decree  and 
note  what  It  contained,  and  to  take  such  ex- 
ceptions and  to  propose  such  findings  and 
conclusions  as  he  desired.  He  contented 
himself  with  the  obJecClon  that  he  had  not 
had  five  days*  notice.  The  objection  was 
clearly  not  well  founded.  All  that  the  sec- 
tion contemplates  is  that  notice  and  oppor- 
tunity to  be  heard  shall  be  had. 

[2]  2.  pouns^  for  defendant  argnea  at 
length  that  the  overwhelming  weight  of  the 
evidence  supports  the  charges  of  defendant 
by  way  of  recrimination.  Therefore  it  Is 
argued  the  decree  awarding  divorce  is  erro- 
neous. The  condition  of  the  record  prevents 
an  examination  of  the  evidence  In  this  re- 
gard so  far,  at  least,  as  concerns  the  divorce 
decree.  As  heretofore  seen  at  tiie  time  of  the 
passing  of  the  decree  of  divorce,  the  sole 
objection  thereto  on  the  part  of  defendant 
was  the  alleged  want  of  sufficient  notice,  and 
that  the  same  was  partial  and  Incomplete, 
purporting  to  dispose  of  only  one  of  the  la- 
sues  in  the  case.  No  objection  to  the  decree, 
as  such,  was  interposed;  no  exception  to 
the  findings  or  conclnslods  was  suggested, 
nor  were  other  findings  or  conclusions  pro- 
posed. The  general  exertion  appearing  in 
the  decree  as  follows:  "To  which  decree, 
judgment,  and  orders  defendant  then  and 
there  duly  excepts"— conveys,  under  the  cir- 
cumstances in  which  it  was  made,  no  intima- 
tion that  the  decree  was  erroneous,  or,  if 
so,  upon  what  ground. 

This  situation  reQUirea  us  to  dlacuss  gen- 
erally the  subject  of  taking  and  preserving 
exceptions  in  the  district  courts  so  that  th^ 
may  be  available  in  this  court  It  is  a  funda* 
mental  rule  of  appellate  practice  and  pro- 
cedure that  an  appellate  court  will  consider 
only  such  Questions  as  were  raised  in  the 
lower  court  2  R.  C  L.  p.  69,  |  K!;  2  Cya 
660,  Elliott,  App.  Proc.,  $  470  ;  8  <X  J.  680. 
There  are  many  reasons  for  this  almost  uni- 
versal rule.  In  the  first  place,  the  judicial 
departments  of  the  governments  in  America 
are  established  for  the  purpose  of  maintain- 
ing the  rights  and  redressing  the  wrongs  of 
the  citizen  and  the  stnte.    Courts  are  not 
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maintained  Cor  the  pnrpoBe  of  proTldlng  a 
foriun  wbere  one  litigant  may  win  a  lawsuit 
against  another.  The  lawsuit  Is  merely  a 
means  to  the  end  desired,  viz.,  the  award  of 
exact  justice  as  nearly  as  may  be.  In  the 
trial  of  causes  the  conrt  is  neither  In  law 
nor  in  fact  the  guardian  of  the  Interests  of 
the  respective  litigants,  except  In  the  broad 
sense  that  It  Is  the  duty,  and  the  uniform 
desire,  of  every  Judge  to  award  every  right 
to  which  a  party  may  be  shown  to  be  enti- 
tled. But  In  ascertaining  those  rights',  many 
considerations  must  come  Into  view.  The 
services  of  trained  and  skilled  lawyers, 
thoroughly  conversant  with  the  facts  and  the 
law  of  the  case,  and  thoroughly  alive  to  the : 
Interests  of  their  respective  clients,  are  re- 
quired to  assist  the  conrt  In  arriving  at  the 
correct  conclusions.  The  nature  of  the  sub- 
ject is  such  that  the  court,  although  always 
endeavoring  to  do  full  Justice,  is  unable, 
alone,  always  to  see  fully  and  clearly  all  of 
the  avenues  leading  to  the  truth,  either  of 
law  or  fact.  Hence  It  is  the  plain  duty  of 
counsel.  In  case  the  court  goes  too  far,  or  not 
far  enough,  or  makes  a  mistake  to  the  Injury 
of  his  client,  to  make  the  some  known  in 
some  appropriate  form,  to  the  end  that  the 
error  may  be  theu  and  there  corrected,  and 
the  client  then  and  there  may  receive  his 
Just  award.  Common  fairness  between  court 
and  counsel  requires  this,  the  object  of  a 
lawsuit  beini;,  not  to  catch  the  trial  court  in 
error,  but  to  ask  for  and  obtain  from  him 
all  to  which  the  client  in  Justice  Is  entitled. 
The  Judicial  department  is  maintained,  at 
large  expense  for  the  benefit  of  the  citizen, 
and  the  state  Is  Interested  that  litigation 
may  be  speedily  and  correctly  determined 
in  the  first  Instance.  Reversal  and  retrials 
of  causes  result  In  a  direct  draught  upon  the 
public  treasury,  and  are  highly  undesirable, 
unless  necessary  in  order  to  preserve  the 
rights  of  the  citizen. 

The  same  spirit  of  fairness  requires  proper 
conduct  toward  the  opposing  party  in  a  law- 
suit It  Is  true  each  litigant  must  look  out 
for  ills  own  Interests,  but  the  opponent 
should  have  an  opportunity  to  avoid,  by 
amendment  or  by  supplying  defects  in  his 
proof,  errors  which  can  be  so  avoided,  to 
the  end  that  the  litigation  may  be  then  and 
there  terminated  with  Justice  to  both  par- 
ties. 

The  rule  is  placed  upon  other  considera- 
tions by  some  of  the  courts  and  writers. 
Thus  in  l)rew  v,  Madison  School  Tp.,  146 
Iowa,  721,  125  N.  W.  815,  the  rule  Is  sustain- 
ed upon  the  ground  that  the  Supreme  Court, 
not  being  a  court  of  original  Jurisdiction,' 
cannot  consider,  on  appeal,  any  matter  not 
submitted  below.  In  Woods  v.  Bryan,  41 
S.  C.  74,  19  S.  E.  218,  44  Am.  St.  Rep.  CSS, 
the  same  principle  is  adopted,  and  the  court 
says  that  the  Supreme  Court,  "having  only 
appellate  jurisdiction,  cannot  consider  an 
original  question  made  here  for  the  first 
Ume."    In  Elliott,  Appellate  Proceedure,  { 


481,  the  author  founds  the  rule  on  the  same 
proposition.  In  2  R.  C.  Lw  71,  It  Is  said  that: 
"Ad  all-infflclent  reason  tor  the  existence  of 
this  rule  is  that  If  the  question  had  been  raised 
in  the  lower  court,  the  objection  might  have  been 
remedied,  and  otherwise,  if  an  objection  not 
raised  below  could  be  raised  in  the  appellate 
court,  there  would  be  no  assurance  of  an;  end 
to  the  litigation,  as  new  objections  could  con- 
tinuously be  raised  on  snccesaive  appeals." 

A  line  discussion  of  the  proposltlfm  Is 
found  in  a  dissenting  opinion  of  Wheeler,  X, 
In  Ooles  T.  Kelsey,  2  Tex.  641,  47  ^m.  Dec. 
661. 

Whatever  the  true  foundation  for  the  rule 
be.  It  is  firmly  established  everywhere,  and 
has  often  been  recognized  and  applied  here, 
both  by  the  state  and  territorial  courts. 
Chambers  v.  Bessent,  17  N.  M.  487,  134  Paa 
237;  Lund  v.  Ozanne,  18  N.  M.  293,  84  Pac. 
710,  citing  many  of  the  older  cases;  State  v. 
Padllla,  18  N.  M.  573, 139  Paa  143.  We  have, 
besides,  express  statutory  sanction  for  the 
rule  In  this  Jurisdiction.  Section  4506,  Cbde 
1915. 

This  rule  applied  to  this  case  forbids  the 
overturning  of  the  finding  by  the  court  be- 
low. Had  objections  to  the  finding  be^  In- 
terposed and  other  findings  been  proposed, 
then  the  defendant  would  be  in  a  position 
to  present  to  this  court  such  questions  as  to 
the  findings  as  it  would  be  proper  for  us  to 
consider.  Having  failed,  the  error  committed 
against  her,  if  It  was  error,  has  been  waived. 

It  Is  true  that  this  point  was  not  formally 
urged  In  the  brief  of  defendant  in  error  filed 
herein.  Counsel,  however,  when  the  cause 
was  submitted,  orally  made  the  point  t>efore 
the  court,  and  it  Is  therefore  prop^  for  us  to 
consider  the  same. 

In  this  connection  It  Is  to  be  noted  that 
the  question  of  divorce  was  not  the  real  ques- 
tion in  the  case,  but  the  real  controversy  was 
rather  concerning  the  disposition  ot  the 
custody  of  the  two  minor  children  and  the 
disposition  of  the  property  of  the  parties. 
The  defendant  alleged  in  her  amended  an- 
swer that  the  plaintiff  and  defendant  had 
permanently  separated,  and  no  longer  lived 
or  cohabited  together  as  husband  and  wife. 
It  Is  true  that  she  did  not  ask  for  a  divorce 
by  way  of  counterclaim,  but,  having  perma- 
nently separated  from  the  plaintiff,  stie  dis- 
closed that  her  real  contest  was  for  the 
children  and  the  property. 

[3]  3.  The  divorce  decree  was  rendered 
October  19,  1912.  The  following  term  of  the 
court  opened  on  the  first  Monday  in  Novem- 
ber, 1912.  The  decree  of  distribution  oi  the 
property  and  awarding  the  custody  of  the 
children  was  rendered  February  7, 1914.  Cer- 
tain fatal  consequences  to  the  latter  decree 
are  alleged  to  result  from  this  situation. 

It  is  argued  generally  that  there  can  be 
but  one  decree  in  a  case,  and,  the  divorce  de- 
cree being  a  final  decree,  the  court  could 
render  no  other  or  further  final  decree  la  the 
cause.  The  argument  Is  based  upon  false  aa- 
sumptlon. 
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[1]  There  may  be  more  flian  oae  final  de- 
cree  In  a  given  case.  A  final  decree  Is  one 
whldb  "disposes  of  tbe  .case  or  a  distinct 
branch  tbereot"  2  B.  C  K»  p.  40,  i  22.  It 
Is  <Hie  wblcb — 

**eltlier  termlnateB  the  action  itmlf,  or  decides 
some  matter  licifrated  by  the  parties,  or  operates 
to  divest  some  rigbt,  in  sucb  manner  as  to  pat 
it  out  of  tbe  power  of  tbe  court  making  tbe 
same,  after  the  expiration  of  tbe  term,  to  glace 
tbe  parties  in  their  original  conditfon."  8  O.  J. 
p.  441.  H  258.  259  (4)  (a). 

In  1  Stack  on  Jvdgmaits,  8  24,  It  is  said: 
*13nt  this  rule  [the  rule  that  a  judgment  to 
be  final  must  dispose  of  the  entire  case]  does 
not  apply  vheie  aeveral  distinct  causes  of  ac- 
titm  an  onited  in  the  same  suit" 

He  cites  Klerer  t.  Seawell,  05  Fed.  373, 
12  OL  a  A.  853,  wtatfih  fully  supports  the  text 

There  Is  no  rule  of  law,  of  which  we  are 
adrised,  which  lecinlres  all  of  the  separate 
and  independent  Issius  In  a  case  to  be  de- 
cided at  the  same  time.  Where  the  cause 
oC  action  is  single,  of  course,  all  of  the  Is- 
sues must  be  dedded,  or  there  will  be  no 
final  Judgment  But  In  a  case  like  the  pres- 
ent, whoe  there  are  three  distinct  and  In* 
dependent  causes  of  action,  which  may,  by 
express  statutory  authorl^  (section  2774, 
Code  ISUQ  be  maintained  either  separately  <h: 
Jcdntly,  there  may  be  three  distinct  final  Judg- 
ments in  the  same  case.  Besides,  In  this 
Jorlsdictton,  we  hare  express  statutory  sanc- 
tion for  the  rmditicni,  when  necessary,  of 
more  than  one  Judgment  in  the  same  action. 
Secticm  4187,  Code  191&  The  practice  of 
rendering  sqiarate  Judgments,  even  where  al- 
lowaUe.  is  not  to  be  encouraged,  because  it 
may  leikd  to  the  necessity  of  two  or  more 
appeals  in  the  same  case.  But  the  question 
of  ttie  existence  of  such  necessity,  we  assume, 
may  w^l  be  left  to  tbe  discretion  of  the  dis- 
trict courts.  It  follows  that  the  whole  argu- 
ment on  this  proposition  fails. 

[4]  4.  It  is  argued  by  counsel  that,  having 
rendered  a  final  decree  of  divorce,  and  tbe 
term  at  which  It  was  rendered  haviug  ex> 
plred,  the  court  automatically  loses  all  fur- 
ther Jurisdiction  of  the  cause.  Therefore,  it 
is  argued,  the  decree  of  distribution  and 
awarding  the  custody  of  the  children  is  a 
nolUty.  The  whole  contention  arises  out  of 
a  failure  to  observe  a  plain  dlsUnctton.  It 
Is  true  that  in  those  Jurlsdicti<ms  having  flx- 
ed  terms  of  court,  after  the  lapse  of  a  term 
at  which  a  final  Judgment  la  rendered,  the 
conrt  loses  Jurisdiction  over  tbe  same,  and 
cannot  thereafter,  except  in  some  circum- 
stances not  present  in  this  case,  change, 
modify,  vacate,  or  annul  the  same.  The 
Judgment  has  then  become  a  finality.  But 
tbe  court  does  not  thereby  lose  Jurisdiction  of 
the  cause.  It  retains  Jurisdiction  of  tbe 
cause  until  there  has  been  a  complete  ad- 
judication of  all  the  issues  between  the  par- 
ties. It  thus  appears  that,  conceding  that 
the  court  tost  Jurisdiction  over  the  divorce 
decree  at  the  close  of  the  term  at  which  It 
was  rendered,  it  did  not  lose  jurisdiction  of 


the  remaining  two  separate  and  indep«ndent 
lasues  in  th^  case,  and  was  entlr^  warrant- 
ed in  the  action  taken. 

[IJ  5^  We  fe^  it  necessary,  in  this  con- 
nection, to  call  attration  to  section  4186, 
Code  1915,  and  the  dedslons  thmon. .  ^Cliia 
section  provides  that: 

"The  district  courts,  except  for  jury  trials, 
are  declared  to  be  at  all  times  in  session  for-^u 
purposes,  including  naturalizatioo  of  aUens." 

Tbla  section  was  first  considered  In  Henry 
V.  Lincoln  Lucky  &  Lee  Mining  Co.,  13  N. 
M.  384,  85  Pac.  1013.  In  that  case  the  ques- 
tion was  whether  a  motion  for  a  new  trial 
was  filed  during  tbe  term,  as  required  by 
statute,  and  that  in  turn  depended  upon 
whether  the  term  had  been  adjourned  sine 
die.  It  was  held  that  the  adjournment  order 
was  In  such  form  as  to  adjourn  the  court* 
but  not  the  term,  and  that  consequently  the 
motion  was  In  time.  Tbe  court  held,  how- 
ever, that  tbe  term  was  adjourned  by  <^>era- 
tion  of  law  by  the  beginning  of  the  succeeding 
term,  thus  recognizing  tbe  existence  of  terms 
of  court,  notwithstandii^  the  above  provi- 
sion. It  is  to  be  observed,  howevw,  that  tlda 
was  a  Jury  triid. 

In  Territory  v.  Armljo,  14  N.  H.  205,  88 
Pac.  267,  the  question  was  whether  the  court 
had  Jurisdiction  to  hear  a  quo  wananto  pro- 
ceeding, there  having  intervened  a  term  of 
court,  held  according  to  the  statute  fn  anoth- 
er county  in  the  same  district  It  was  held 
that  tbe  term  of  court  of  a  given  county  was 
not  adjourned  «xc^  by  an  order  in.  terms 
adjounfing  It  to  the  next  term,  or  fay  tbe 
arrival  of  the  day  designated  by  law  for 
beginning  of  another  term  of  the  same  court 
for  the  same  county.  The  hearing  in  that 
case  in  the  district  court  was  had  lu  vaca- 
tion; that  is,  there  was  no  Jury  in  attend- 
ance upon  the  court  In  commenting  on  the 
above  section  and  section  4186,  Code  1915. 
the  court  said: 

"The  term  of  court  is  now  preserved  In  this 
jurisdiction  mainly,  If  not  wfaoUy,  fOr  jury  trials 
and  matters  incidental  to  or  connected  with 
them  and  except  for  such  purposes  the  disttict 
courts  are  declared  to  be  alwayssOpen." 

In  Weaver  v.  Weaver,  16  N.  M.  98,  113 
Pac.  509,  the  question  was  whether  the  court 
had  Jurisdiction  to  vacate  a  divorce  decree, 
reguJarly  entered,  more  than  one  year  after 
its  rendition,  and  it  was  held,  of  course,  that 
it  bad  not  The  court  said: 

"For  ordinary  cases,  at  least,  tbe  time  within 
which  a  judgment  can  be  vacated  is  limited.  If 
the  court  rendering  a  judgment  has  terms,  ita 
control  of  the  judgment  is  usually  limited  to  the 
term  in  which  it  was  rendered.  Bronson  v. 
Scbulten,  194  U.  S.  410  [26  L.  Ed.  797]; 
Grames  v.  Hawley  [C.  C]  50  Fed.  319.  But  in 
this  jurisdiction,  in  view  of  the  provisions  of 
section  2875,  G.  L.  1897,  that  tbe  district  courts 
in  tbe  several  counties  'shall  be  at  all  times  in 
session,'  for  the  numerous  purposes  named  in 
the  statute,  it  can  hardly  be  said  tbat  there 
are  terms  of  court,  except  for  purposes  connect- 
ed with  jury  trials." 

The  section  of  the  C.  L.  1897,  referred'  to, 
is  not  tbe  same  section  under  dlscu^slon^  bi^t 
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was  similar  In  terms.  The  court  thus  clearly 
Indicated  Its  view  tbat  tbere  are  no  terms  of 
court  In  tUs  Jurisdiction  ezrapt  for  Jury 
trials,  and,  that  being  so,  the  jurisdiction  ot 
the  court  does  not  terminate  with  the  begin- 
ning of  the  following  term.  In  Grlcht<m  t. 
Stors,  20  N.  M.  — ,  147  Paa  916,  this  court 
comridered  tfaJs  same  section.  In  that  case  a 
party  filed  a  bin  to  tor&Aoee  a  mechanic's 
lien.  A  Judgment  was  rendered  for  the 
amount  of  the  hidebtedness,  for  the  costs  of 
filing  the  lien,  and  attorney's  fees,  as  pro- 
vided by  the  statute,  but  failed  to  establish 
the  lien  upon  the  land. '  This  was  evidently 
omitted  txma  the  decree  by  Inadvertence. 
Under  these  drcnmstances  we  held  that  even 
after  the  term  at  which  the  deoee  was  ren- 
dered, the  decree  might  be  amended  In  this 
substantial  particular,  because  the  plaintiff 
was  entitled,  as  of  course  to  the  relief,  and 
the  omission  was  from  inadvertence.  We 
further  held  that  the  lapse  of  the  t«iu  In 
no  way  deprived  the  court  of  Its  control  over 
Its  Judgment  In  that  case  there  was  no  dis- 
cussion generally  of  the  qoestlon  as  to  when 
final  Judgments  pass  from  the  control  of  the 
court  We  simply  held  that  there  are  no 
terms  of  court  In  cases  tried  by  the  oonrt 
without  a  Jury,  and  that  the  lapse  of  a  Jury 
term  had  no  ettect  upon  the  powers  of  the 
court  over  Its  Judgments.  Hie  question  re- 
mains, however,  as  to  when,  ordinarily,  a 
court  loses  control  over  Its  final  Judgments 
In  cases  tried  without  a  Jury. 

At  common  law  the  court,  during  the  en- 
tire term  at  which  Judgments  were  rendered, 
had  plenary  power  over  the  same,  and  might 
vacate,  set  aside,  modify,  and  annul  them. 
This  was  upon  the  theory  that  nntil  the  term 
closed  the  whole  matter  of  the  determination 
of  the  rights  of  litigants  rested  In  the  breast 
of  the  court  and.  theoretically  at  least,  all 
Judgments  became  final  as  of  the  last  day  of 
the  term.  23  Cyc.  901,  902;  Thompson  v. 
Goulding,  6  Allen  (Mass.)  SI;  1  Black  on 
Judgments.  {  305.  But  In  this  and  a  few 
other  Jurisdictions  where  terms  of  court 
have  been  abolished  by  statute,  a  different 
application  of  the  same  principle  has  been 
Introduced.  Terms  of  courts  have  nothing 
whatever  to  do  with  the  matter.  Judgments, 
without  Jury  trial,  are  not  rendered  as  of  any 
particular  term,  but  they  take  on  their  final 
character  as  of  the  date  of  rendition.  Thus 
in  Thompson  v.  Goulding,  S  Allen  (Mass.)  81, 
the  statute  provided  that  the  courts  were  to 
be  always  in  session,  and  that  all  orders  and 
decrees  should  bear  date  as  of  the  date  of 
entry,  and  the  court  said : 

"These  enactments  confer  on  the  court  and 
on  the  JuBtices  thereof  full  power  to  make  and 
enter  aU  decrees  in  equity,  either  interlocutory 
or  final,  at  any  time,  irrespective  of  the  regular 
terms  establiBbed  by  law  for  the  tranaaction 
of  business  on  the  common-law  side  of  the  court; 
and  decrees  so  entered  must  be  operative  from 
the  time  when  they  are  entered  of  record.  This 
follows  necessarily,  because  there  is  no  other 
time  from  which  they  can  be  held  to  take  ef- 
fect.   It  then  becomes  the  definitive  judgment  of 


which  the  rights  of  the  parties  In  controversy 
are  finally  adjudged.  To  a  decree  so  entered, 
the  fiction  of  law  by  which  a  term  of  a  court 
Is  beld  to  be  an  entirety  or  one  session,  so  that 
all  judgments,  unless  otherwise  specially  order- 
ed, are  deemed  to  be  rendered  as  of  thelast  day 
of  the  term,  and  until  the  final  adjournment  to 
within  the  control  of  the  court;  does  not  ap- 

In  Grant  v.  Schmidt,  22  Minn.  1,  the  court, 
after  speaking  «  the  term  rule  at  common 
law,  says : 

"This  theory  is  not  retained  under  the  present 
pracOce.  The  summons  is  not  returnable  at  any 
term.  The  cause  need  not  be  brought  on  at  a 
term  unless  there  la  an  issue  to  be  tried.  The 
judgmentj  whether  hi  fact  entered  during  a 
term  or  m  vacation,  is  not  entered  as  of  any 
term  The,control  of  the  court  over  causes  com- 
ing before  it  (except  where  retained  by  sutute, 
and  except  the  necessary  control  over  its  records 
which  every  court  ha^  terminates  with  the  en- 
try of  the  judgmenL" 

In  Pace  v.  Flcklln,  76  Va.  292.  It  Is  said : 
"A  decree  dismissing  a  bill  with  costs,  upon 
the  hearmg,  must,  of  necessity,  be  final,  and  if 
rendered  in  vacation,  under  the  statute,  takes 
effect  from  tte  time  it  is  entered  of  record  by 
the  clerk.  The  judge  pronouncing  it  cannot,  if 
so  inclined,  by  subsequent  action  impart  to  it 
a  different  character." 

In  Sturdevant  v.  Stanton,  47  Conn.  579,  the 
judge  heard  a  case  In  term  time,  and  it  re- 
mained undecided  at  the  close  of  the  term. 
Later  the  judge,  in  vacation,  ordered  a  de- 
cree "that  respondent  recover  costs."  and  no 
more.  Later  the  judge  rendered  a  dUT^ent 
decree.  The  court  said: 

"To  the  Judge  thus  holding  a  cause  for  advise* 
meat  is  to  be  conceded  only  the  power  to  do  the 
one  thing  for  which,  in  the  understanding  of 
both  parties  to  It,  he  retained  It,  that  is,  to  ren- 
der a  judgment  one  judgment,  no  more;  one 
judgment  one  decree,  once  for  all;  no  power 
to  change  or  annul  tor  the  reasons  assigned." 

It  is  perfectly  clear  that  we  have  no  terms 
of  court,  except  for  jury  trials.  The  district 
courts  are  always  in  session.  lnd^;>endent  of 
the  Jury  terms.  We  have  no  statute  extend- 
ing the  control  of  a  court  over  its  judgments 
after  entry  thereof,  except  in  two  Instances, 
viz..  In  cases  of  defaults  for  a  period  of  60 
days  (section  4227.  Code  1915) ;  and  In  cases 
of  irregularly  entered  judgments  for  a  period 
of  one  year  (section  4230.  Code,  1915). 

It  follows,  both  on  reason  and  according  to 
precedent,  and  taking  into  consideration  the 
necessity  for  a  rule  of  certainty  and  finality, 
that  final  judgments  of  the  district  courts  In 
cases  tried  without  a  jury  become  final  when 
rendered,  and  then  and  there  pass  from  the 
further  control  of  the  court,  except  In  the 
two  Instances  above  mentioned. 

In  this  connection,  it  Is  to  be  noted  that 
this  holding  still  leaves  the  court  with  the 
same  powers  over  its  judgments  as  formerly 
possessed  after  term  time.  The  Crelghton 
Case,  supra,  is  an  example  ct  the  exercise  <^ 
such  power. 

It  follows  that  the  whole  argument  of  coun- 
sel, based  upon  the  lapse  of  the  term  ot 
court,  falls,  and  has  no  application  In  tlda 
or  any  case  tried  without  a  Jury. 
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[I]  6.  The  court  made  flndlngB  ot  £act  as  to 
the  ownership  of  the  property  of  the  parties. 
In  fbe  third,  fourth,  and  seventh  paragraphs 
of  the  brief,  counsel  sets  forth  an  analysis  of 
the  testimony  In  the  ree<»d  upon  these  ques- 
tions, and  argues  that  the  findings  are  erro- 
neous. The  court  made  a  ^virion  of  the 
proper^  Into  three  classes,  viz.:  The  sep- 
arate prtqterty  of  the  plaintiff;  the  separate 
property  of  the  defendant;  and  community 
property.  These  findings  and  conclusions  in- 
volved not  a  single  question  of  lav,  but  the 
findings  were  made  from  the  testimony  of  the 
parties,  all  of  which  we  have  carefully  ex- 
amined. If  the  testimony  of  the  plalntUt  Is 
true,  the  findings  are  correct  It  testi- 
mony of  the  defoidant  is  true,  the  findings 
are  grossly  erroneous,  and  she  owned  prac- 
tically all  ot  the  property  as  of  her  separate 
estate.  The  court  saw  and  heard  the  par- 
ties, and  was  in  modi  better  position  to 
n»ch  the  correct  condnslon  than  we  are.  A 
reading  of  the  transcript  does  not  disclose 
what  can  be  s^d  to  be  a  clear  preponderance 
one  way  or  the  other.  Hie  position  of  the 
defendant  Is  singly  that  the  court  should 
have  believed  her  Instead  of  the  plaintiff. 
Bat  every  finding  of  fact  sivported  by 
substantial  evidence.  That  no  relief  can  be 
afforded  in  tlds  court  under  such  circum- 
stances is  not  an  open  question.  Gandelarla 
T.  Mlera.  13  N.  M.  360,  84  Fac.  1020;  Pecos 
Valley  Immigratlcni  Co.  v.  Oe<dl,  15  N.  M. 
45,  W  Pac.  806;  Territory  v.  Sala,  15  N.  M. 
171.  108  Pac.  980;  Lockhart  v. -Mining  Co., 
16  N.  M.  223,  U7  Pa«.  833;  Goldenberg  v. 
law,  17  N.  M.  646,  131  Pac  499;  Lyons  v. 
Kitcbell,  18  M.  M.  82,  134  Pac  213,  Ann. 
Gfts.  1915G,  671 ;  James  v.  Hood,  10  M.  M. 
234,  142  Pac  162. 

[7]  7.  Early  In  the  proceedings  an  order 
was  made  committing  the  custody  of  the  two 
minor  children  to  the  plaintiff.  l%e  defend- 
ant, in  contempt  of  the  order,  removed  both 
of  them  from  the  Jurisdiction  to  the  state  of 
California,  where  they  were  at  the  time  the 
decree  was  rendered.  The  court,  under  these 
circumstances,  and  really  from  necessity, 
awarded  their  custody  to  the  defendant  upon 
condition  that  she  snpport  them  at  her  own 
expense  so  long  as  she  kept  them  without  the 
Jurisdiction  of  the  court  The  court  set  apart 
the  major  portion  of  the  community  property 
for  the  support  of  the  children,  and  placed 
the  same  in  the  hands  of  a  trustee  for  their 
benefit  so  soon  as  they  should  be  returned  to 
the  Jurisdiction.  In  determining  that  nei- 
ther party  should  be  such  trustee,  the  court 
made  the  following  findings: 

"(e)  The  court  farther  finds  under  preeent 
conditions  and  drcnmstances  that  the  plaintiff 
faeran  would  not  Be  a  proper  or  suitable  person 
to  act  as  such  guardian  or  trustee." 

"(f)  The  court  further  finds  that  the  defend- 
ant is  not  a  suitable  or  proper  peraon  to  act  as 
such  guardian  or  trustee,  for  that  she  is  unre* 
liable  and  not  trastworthy,  and  is  addicted  to 
tbe  excessive  use  of  intoxicating  liquors  and  to 
the  use  of  injuruus  drugs  and  narcotics,  and 
has  no  respect  for  law,  courts,  centracta,  or  the 


rights  of  other  persons,  or  the  reputadon  of  her 
own  offspring,  and  entertains  vile  and  abomina- 
ble ideas  and  beliefs  as  to  the  sexual  relation, 
and  from  the  standpoint  of  honesty  and  morality 
is  wholly  unfit  to  be  trusted  by  any  court  In 
any  fiduciary  capacity." 

Couna^  for  defendant  attacks  this  finding 
against  her,  not  upon  the  ground  that  it  is 
untrue  so  much,  but  upcm  the  ground  that  it 
involve  the  court  In  an  Inconsistency  In 
this,  that  if  the  defendant  Is  such  a  person 
as  ai^eers  from  the  findings,  she-Is  an  unfit 
person  to  have  the  custody  of  the  children, 
but,  nevertheless,  the  court  has  committed 
such. custody  to  her.  We  can  see  nothing  in 
the  contention.  'As  before  seen,  the  defend- 
ant, In  contempt  of  the  orders  of  the  court, 
removed  both  of  tJie  dilldr^  from  tbs  Juris* 
diction.  The  court's  actnat  control  over  them 
had  erased  by  reason  of  tbe  wrcmgful  action 
of  the  defendant  His  decree  Is  in  terms 
made  temporary  In  character,  and  was  evi- 
dently made  ex  necessitate,  notwithstanding 
the  court's  view  of  the  defendant's  unfitness. 
We  do  not  understand  that  her  counsel  de- 
sires a  reversal  of  the  decree  awarding  the 
custody  of  the  children  to  her  upon  the 
ground  that  she  la  an  unfit  person  to  have 
the  same.  This  would  deprive  her  of  that 
for  which  she  has  so  strongly  fought,  legal- 
ly and  illegally,  throughout  this  case. 

The  findings  in  regard  to  her  ideas  and  be- 
liefs as  to  tbe  sexual  relations  Is  founded 
upon  her  own  testimony.  She  has  what 
she  calls  advanced  ideas  upon  this  subject. 
She  testified  that  plaintiff  was  not  the  fa- 
ther of  the  boy;  that  he  was  physically  un- 
fit for  such  purpose.  She  says  that  in  New 
York  she  and  the  plaintiff  Jointly  selected  a 
man  who  possessed  the  necessary  physical 
qualifications  (this  Is  denied  by  plaintiff),  and 
that  she  assumed  sexual  relations  with  him 
with  the  result  that  she  gave  birth  to  this 
child;  that  afterwards  she  returned  to  New 
York  and  resumed  the  same  relations  for 
the  purpose  of  bearing  another  child.  With- 
out comment,  we  will  simply  say  that  such 
standatds  are  not  the  present  accepted  legal 
standards  of  marital  conduct 

tl]  8.  There  was  a  finding  that  the  welfare 
of  tbe  children  required  that  a  i)ort]on  of 
the  property  of  plaintiff  and  defendant 
should  be  set  aside  for  their  maintenance. 
This  was  done  in  the  decree,  and  the  proper- 
ty placed  In  tbe  hands  of  a  trustee.  The 
decree,  however,  prevents  the  proceeds  of 
this  property  from  becoming  available  for 
the  purpose  indicated  until  the  children  are 
returned  to  the  Jurisdiction.  They  are  not 
8ul  Juris,  being  Infants  of  tender  years,  and 
are  within  the  control  of  the  defendant. 
Their  return  to  the  Jurisdiction  Is  entirely 
dependent  upon  tbe  wilt  of  the  mother,  and 
under  the  circumstances  In  this  case,  where 
she  has  braved  the  dangers  of  open  defiance 
of  the  orders  of  the  court  In  order  that  she 
might  surely  keep  her  children,  the  provi- 
sions of  tbe  decree  are  not  presently  availa- 
ble to  them.  Defendant  is  shown  by  -the  ne> 

Digitized  by  Google 


8ba 


158  PACIFIO 


BEPOETKE 


ord  to  be  wlthoat  means,  and  she  was  allow- 
ed In  Ute  decree  <Hil7  a  small  amoont  of  per^ 
sonal  property  and  one  lot  In  the  city  of 
RoswelL 

Counsel  argues  that  the  court,  having 
found  the  necessity  for  the  support  of  the 
children  to  exist;  and  the  duty  of  the  plain- 
tUf  to  c(mtribute  thereto  to  stUl  remain,  it 
was  error  to  make  the  aTallabtlity  of  the 
allowance  to  the  children  dependent  upon 
the  will  qf  a  person  not  under  their  con- 
troL 

Counsel  cites  2  Nelson  on  Divorce  and 
Separation,  |  983,  to  the  effect  that  it  Is  er- 
ror, evKi  where  the  husband  obtains  the  di- 
vorce, to  make  no  allowance  for  the  children 
committed  to  the  wife'?  custody,  If  she  Is 
without  means.  The  text  Is  supported  by 
Tnggles  T.  Tuggles  (Ky.)  30  S.  W.  875.  The 
case  furnishes  no  argumoit  or  principle  upon 
which  the  decision  Is  based,  and  furnished 
no  tight  on  the  question  before  us. 

The  general  principle  upon  whidli  allow- 
ances are  made  against  the  husband  for  the 
support  of  minor  children  awarded  to  the 
wife  in  divorce  cases  is  that  it  is  the  pri- 
mary common-law  duty  of  the  husband  to 
support  his  chlldreu;  that  this  duty  con- 
tinues with  him  when,  from  his  own  fault, 
the  marriage  relation  Is  dissolved,  and  the 
society  and  services  of  the  children  are  taken 
from  him  and  committed  to  the  wife  for  his 
fault  2  Bishop.  Mar.,  DIv.  &  Sep.  S  1223: 
Spencer  v.  Spencer,  97  Minn.  66,  105  N.  W. 
483,  2  L.  B.  A.  (N.  S.)  851,  114  Am.  St  Rep. 
695 ; '  7  Ann.  Gas.  901,  and  note ;  Graham  v. 
Graham,  38  Colo.  453,  88  Pac.-852,  8  L.  R.  A. 
(N.  S.)  1270,  12  Ann.  Gas.  137,  and  note. 

On  the  contrary,  where  the  husband  ob- 
tains  a  divorce  for  the  wife's  fault  as  in  this 
case,  It  has  been  held  that  she  has  no  claims 
upon  the  husband  for  their  support.  Fulton 
V.  Fulton,  6G  Ohio  St.  229,  39  N.  B,  729,  29 
L.  R.  A.  678,  49  Am.  St.  Rep.  720. 

This  holding  would  seem  to  be  entirely 
correct  in  so  far  as  It  prevents  a  recovery 
against  the  husband  for  necessaries  furnish- 
ed by  her,  she  being  the  cause  of  the  marital 
difficulties. .  That  was  the  case  before  the 
court.  But  even  in  that  case,  and  In  the  cir- 
cumstances there  present.  It  was  recognized 
that  the  necessities  of  the  Infants  might  re- 
quire the  father's  contribution  to  their  re- 
lief. 

The  cases  referred  to  concern  themselves 
with  the  question  of  the  right  duties,  and 
liabilities  of  the  parents  as  between  them- 
selves in  regard  to  the  support  of  the  chil- 
dren. If  this  is  provided  for  In  the  decree, 
the  decree  Is  the  measure  of  responsibility. 
If  not  provided  for  in  the  decree,  the  respon- 
sibility is  fixed  by  the  principles  of  the  com- 
mon law.  But  where  the  interests  of  the 
children  themselves  are  concerned,  we  can 
see  no  reason  to  take  into  consideration,  at 
ali,  the  faults  of  either  or  both  of  the  parents 
for  which  the  children  are  in  no  way  respon- 
sible. .If  they  are  in  need  of  support  in.  the. 


circumstances  in  whldb  the  court  has  placed 
them  by  its  decree,  then  it  Is  the  duty  of  the 
court  to  make  provision  out  of  the  property 
of  the  parties  for  their  support,  and  to 
make  the  fund  avalhible  for  their  bnmedlate 
necessities. 

We  appreciate  that  these  matters,  ordina- 
rily, rest  in  the  discretion  of  the  trial  court 
But  in  this  case,  where  the  court  has  found 
as  a  fact  tiiat  it  was  necessary  to  provide  for 
the  support  of  these  children,  and  where  the 
father  is  found  to  be  obligated  to  contribute 
to  such  support;  and  where  the  court  has  set 
aside  a  portion  of  the  common  property  of 
the  parents  for  that  purpose,  and  pteced  the 
same  in  tbe  hands  of  a  trustee,  as  he  is  au- 
thorized to  do  by  section  2778,  Code  1015, 
these  children  ought  not  to  be  deprived  ot 
the  benefit  of  such  provision  simply  by  way 
of  punishment  of  the  delinquent  mother  for 
her  misdoings  during,  the  progress  of  the 
trial,  for  which  they  are,  of  course,  in  no 
way  responsible.  We  appreciate  that  the 
decree  in  this  r^ard  is  subject  to  the  fur- 
ther ordcfrs  of  the  court  in  its  discretion, 
by  the  very  terms  of  the  statute,  but  this 
discretion  must  be  a  sound,  legal  discre- 
tion, and  not  an  arbitrary  one.  We  assume 
that  the  discretion  Intended  is  a  discretion 
to  modify  the  decree  upon  new  and  changed 
circumstances,  as  they  may  be  made  to  ap- 
pear from  time  to  time.  We  also  appreciate 
that  the  children  are  not  nominally  parties 
to  the  cause,  but  in  substance  and  effect  they 
are  such  parties.  The  statute  authorizes  the 
creation  of  a  trust  fund  for  their  benefit, 
which  has  been  done  In  this  case.  They  have 
become  the  beneficial  owners  of  this  fund, 
subject  to  the  supervision  of  the  court  The 
court  should  not  have  withheld  from  them 
the  use  of  such  portion  thereof  as  their  ne- 
cessities demanded.  The  court  found  they 
had  the  right  but  denied  the  same  until  an 
act,  dependent  upon  the  will  of  another  and 
beyond  their  power  or  control,  was  perform- 
ed. This  was  error.  If  the  record  falls  to 
disclose  the  amount  requli-ed  for  the  necessi- 
ties of  these  children,  further  evidence  can 
be  taken  upon  this  point  upon  the  remanding 
of  the  cause,  as  will  be  done. 

9,  Certain  minor  questions  are  presented 
in  the  fifth  and  six  paragraphs  of  the  brief. 
In  them  complaint  Is  made  of  the  limitation 
upon  cross-examination  of  the  plaintiff,  as 
to  whether  he  had  not  gotten  a  certain  young 
woman  In  a  family  way.  The  occurrence. 
If  It  occurred,  took  place  long  before  the 
marriage  of  the  parties.  The  proof  was  of- 
fered for  the  purpose  as  stated  by  counsel, 
of  mitigating  the  reprehenslbllity  of  defend- 
ant's conduct  In  beating  and  cursing  plaiutlfF. 
We  can  hardly  see  how  a  wife  would  be  jus- 
tified in  such  conduct  toward  her  husband, 
even  If  she  did  discover,  after  marriage, 
some  of  his  prior  delinquencies.  Tbe  evi- 
dence. If  admitted,  could  have  made  no 
change  In  the  findings  of  fact  as  made. 

The  cause,  will  be  remanded.  With  direc- 
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tiona  to  modl^  tbe  decree  to  the  extent  of 
making  available  out  of  the  fund  proTided 
for  the  children  an  amount  sufflclent  for 
their  reasonable  necessities  by  way  of  sup- 
port and  education,  as  ascertained  from  the 
evidence  In  the  record,  or  U  this  is  InsnflB- 
cient,  from  further  evidence  to  be  tatien  by 
the  court,  and  the  decree  in  all  other  respects 
will  be  affirmed;  and  it  1>  so  wdered. 

ROBERTS.  0.  J.,  and  HANNA,  J.,  concur. 

(21  N.  M.  264)  "  ' 

NEW  YORK  LIFE  INS.  CO.  r.  CHAVES, 
SuperinteDdeot  of  Insurance.     (No.  1798.) 

(Snprona  Court  of  New  Afexico.   Dee.  tL 
1916.) 

(ByUahiu  &y  the  Court.) 
Taxation  <S=>140  —  Peopsety  Exempt— "Er- 

TUKNED  PRKMIUMS." 

All  moneys  returned  or  allowed  lo  abate- 
tnent  of  future  premiums  to  pi^cy  holdws  in 
a  matnal  life  insurance  company,  which  arise 
by  reason  <^  an  overcliarje  on  the  actaal  cost  of 
insurance  occasioned  by  the  overestimation  of 
the  death  rate  and  admmiatration  expenses  and 
the  underestimation  of  the  earningB  on  premi- 
ums by  way  of  interest  and  gains  oy  reason  of 
Itpses  and  forfeitures  by  the  insurance  company 
when  it  fixes  the  arbitrary  level  premium  in  its 
policies,  are  "returned  premiums."  within  the 
meaning  of  sectioQ  2810,  Code  1915,  and,  as 
such,  are  exempt  from  taxation  under  said  sec- 
tion. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  I  248;  Dec  Dig.  ^14a] 

Appeal  from  District  Court,  Santa  F6  Coun- 
ty; E.  C.  Abbott,  Judge. 

Action  by  the  New  York  Life  Insurance 
Company  against  Jacobo  Chaves,  Superin- 
tendent of  Insurance.  From  Judgment  for 
defendant,  plaintiff  appeals.  Reversed  and 
remanded,  with  directions  to  enter  Judgment 
for  plaintiff, 

Francis  C.  Wilson,  of  Santa  F6,  for  &ppel- 
lant  Frank  W.  Clancy,  Atty.  Gen.,  for  ap- 
pellee. 

PARKER,  J.  The  appellant  brought  an 
action  in  the  court  below  to  recover  the  sum 
of  $054.31  from  the  appellee,  who  Is  superin- 
tendent of  Insurance  of  the  state.  This  sum 
represents  the  amount  of  the  tax  which  the 
appellee  required  the  appellant  to  pay,  and 
which  It  paid  under  protest.  The  tax  was 
exacted  by  the  appellee  under  the  provisions 
of  section  2810,  Code  1915,  the  pertinent  pro- 
visions whereof  are  as  follows: 

"All  insurance  companies,  partnerships  or  aa- 
Bociations  engaged  in  the  transaction  of  the 
bu^ness  of  insurance  in  this  state  shall  annual- 
ly, cm  or  before  the  1st  day  of  February  in  each 
year,  pay  to  the  superintendent  of  insurance  tvto 
Iier  centum  on  the  gross  amount  of  premiums  re- 
ceived, less  retumecl  premiums  within  this  state, 
during  the  year  ending  the  previous  31st  day 
of  December;  and  insurance  companies  shall  be 
Kubjeot  to  no  other  taxation  than  herein  provid- 
ed, except  upon  real  estate." 

The  cause  was  tried  upon  an  agreed  state 
of  facte,  and  resulted  in  a  judgment  against 


the  appellant  A  somewhat  lengthy  agreed 
statement  of  facts  was  submitted  to  the 
court,  the  pertinent  provisions  whereof  may 
be  summarized  as  follows :  The  appellant 
received  during  the  year  ending  December 
31,  1912,  as  premiums  from  its  policy  holders 
in  the  state,  the  sum  of  $147,846.83,  and  di- 
vided amongst  Its  said  policy  holders  in  the 
state  the  sum  of  $47,715.50.  That  It  Is  upon 
this  sum  of  $47,715.60  that  the  tax  complain- 
ed of  was  exacted  by  the  appellee,  which  said 
sum  the  appellant  claims  Is  exempt  from  tax- 
ation under  the  provisions  of  the  statute. 
This  $47,715.50  is  made  up  of  two  Items,  as 
follows:  $44,958.29  paid  policy  holders  In 
cash;  and  $2,757.21  allowed  on  reduction  of 
renewal  premiums.  That  appellant  Is  a  mu- 
tual company,  and  conducts  Its  business  of 
life  insurance  on  the  mutual  plan,  having  no 
capital  stock  and  no  stockholders,  Its  board 
of  directors  being  selected  by  the  policy  hold- 
ers. That  the  Insured  receives  his  insurance 
at  cost,  which  result  is  obtained  by  the  com- 
pany collecting  its  estimated  premium  In  ad- 
vance, and  thereafter  adjusting  the  actual 
cost  and  returning  the  excess  to  the  policy 
holder,  which  is  called  his  share  of  the  dlvisl- 
blle  surplus  of  the  company.  That  this  esti- 
mated premium  is  generally  found  to  be  in 
excess  of  the  requirements,  and  the  amount 
of  this  excess  Is  ascertained  at  the  end  of 
each  calendar  year  and  Is  called  divisible 
surplus,  and  is  paid  back  to  the  policy  hold- 
ers, in  one  of  the  ways  stated  in  bis  policy, 
which  are  said  to  be  as  follows:  (a)  Paid  In 
cash ;  or  (b)  applied  towards  tbe  payment  of 
any  premium  or  premiums ;  or  (c)  applied  to 
the  purchase  of  a  participating  paid-up  addi- 
tion to  the  sum  insured;  or  (d)  left  to  ac- 
cumulate to  the  credit  of  the  policy  at  inter- 
est, and  payable  on  the  maturity  of  the  pol- 
icy or  withdrawable  In  cash  on  any  anniver- 
sary date  of  the  Insurance.  That  these  excess 
premiums  are  exacted  from  the  policy  holders 
as  margins  of  safety,  and  that  there  Is  there- 
from created  what  is  called  a  divisible  sur- 
plus or  dividend  fund,  which  said  sum  is  ac- 
cumulated by  reason  of  the  following  condi- 
tions and  results:  (1)  Money  saved  and  not 
expended  on  account  of  lower  mortality  rate 
than  the  Insurance  company  calculated  and 
flxed ;  (2)  money  gained  because  of  the  re- 
ceipt of  a  greater  rate  of  interest  on  the  mon- 
eys and  assets  of  the  company  than  that 
calculated;  (3)  money  gained  by  reason  of 
less  expense  of  operation  and  management  of 
the  insurance  business  than  that  calculated ; 
and  (4)  reduction  In  necessary  reserve  be- 
cause of  diminished  liability  on  account  of 
lapsed  and  forfeited  policies. 

In  support  of  the  Judgment  the  Attorney 
Oeneral,'  in  behalf  of  Uie  appellee,  argues  that 
the  words  "returned  premiums"  have  no 
proper  application  to  life  insurance  compa- 
nies, and  have  proper  application  to  fire  In- 
surance companies  only,  who  return  portions 
of  unearned  premiums  In  cases  of  the  cancel- 


^ssFor  othw  caaw  soe  same  toplo  aad  KBY-NUMBBR  la  all  Kay-Nambar«d  Dlgosts  and  ladexM 
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latlon  of  Are  Insnrance  policies  prior  to  the 
end  of  the  term  for  which  the  premtmn  was 
paid.  He  argues,  farther,  that  the  Insnrance 
conipany  Is  distinct  from  Its  policy  holders, 
and  that  that  portion  of  the  divisible  sur- 
plus made  up  of  earnings  from  Investments 
and  reduced  liability  by  reason  of  lapsed  or 
forfeited  policies,  at  least,  becomes  payable 
from  the  Insurance  company  to  Its  policy 
holders  in  the  same  way  that  dividends  be- 
come payable  to  partners  and  members  of 
joint-stock  companies  out  of  the  common  fund 
accumulated  by  way  of  profits  of  business 
ventnres  in  which  they  may  be  engaged,  and 
can  In  no  sense  be  held  to  be  "returned  pre- 
miums" within  the  meaning  of  the  statute. 

The  error  In  the  argument  may  be  made 
apparent.  In  the  first  place,  partnerships 
and  Joint-stock  companies  organized  for  busi- 
ness purposes  'are  organized  for  the  purpose 
of  making  profits  out  of  the  Investment 
Each  member  contributes  a  certain  share  to 
the  jolnf  capital  of  the  enterprise,  which  Is 
in  the  nature  of  a  [>ermanent  Investment  so 
long  as  the  business  continues.  The  Induce- 
ment for  the  investment  Is  the  expected  divi- 
dends or  profits  to  be  derived  from  the  con- 
duct of  the  business. 

But  a  mutual  life  Insurance  company  Is 
organized  upon  an  entirely  different  basis. 
It  Is  organized  for  the  purpose  of  furnishing 
life  Insurance  at  cost.  There  is  no  such  thing 
as  dividends  or  profits,  properly  speaking, 
in  connection  with  Its  business.  In  fixing  its 
arbitrary  level  premium  the  compan!y  overes- 
timates the  death  rate  and  administration 
expenses,  and  underestimates  the  earning  ca- 
pacity of  Its  Investments,  made  up  of  pre- 
miums and  the  lapses  and  cancellations.  At 
the  end  of  the  year,  upon  examination,  It  finds 
It  has  overcharged  the  Insured  a  certain 
amount,  and  It  simply  refunds  the  same.  We 
cannot  see  how  the  fact  that  a  portion  of 
the  amount  returned  to  the  Insured  is  made 
up  of  Interest  earnings  on  the  premiums  paid 
has  anything  to  do  with  the  matter.  If  it 
la  allowed  to  him  In  reduction  of  his  next 
annual  premium.  It  Is  returning  to  him  a 
portion  of  the  premium  which  he  has  paid. 
The  increment  by  way  of  interest  Is  substan- 
tially, If  not  in  a  strict  legal  sense,  the  prop- 
erty of  the  Insured,  and  becomes  attached  to 
and  a  part  of  the  premium  paid.  Keeping 
In  mind  the  fundamental  proposition  that 
the  scheme  Is  to  furnish  insurance  at  cost, 
we  feel  Justified  and  required  to  Interpret 
the  word  "premium"  as  including,  not  only 
the  actual  money  paid,  but  also  any  additions 
thereto  by  way  of  earnings  of  the  premium  in 
the  way  of  Interest  To  bold  with  the  At- 
torney General  would  be  to  say  that  the  word 
"premium"  means  simply  the  actual  money 
paid  by  the  insured,  and  no  matter  how  long 
it  remains  with  the  company,  and  no  matter 
how  mnch  It  may  earn  by  way  of  interest, 
the  Incremoit  Is  Dot  prantum  at  all.  but  is 
profits  or  dividends,  and  cannot  be  allowed  In 
reduction  of  the  tax.  But  the  parties  con- 
template^ when  the  policy  is  Issued,  that  the 


premium  shall  be  invested  and  earn  Interest, 
and  that  such  earnings  shall  belong  to  the 
Insured  who  paid  the  premium,  and  shall  be- 
come a  part  of  a  total  credit  to  blin  on  in- 
surance at  cost. 

A  similar  question  has  been  before  a  few 
of  the  courts.  In  Mutual  Benefit  Ufe  Ins. 
Co.  V.  Herold  (D.  C.)  198  Fed.  199,  the  ques- 
tion was  whether,  under  the  federal  revenue 
law  (Act  Cong.  Aug.  5,  1909.  e.  6,  S  38,  36  Stat 
;  112,  Fed.  Stat  Ann.  1909  Supp.  p.  829  [U.  S. 
Comp.  St  1913.  H  6300-6307]),  the  Insurance 
company  was  compelled  to  pay  the  federal 
tax  on  the  full  level  premium  fixed  In  Its  pol- 
icy, or  whether  the  amount  returned  to  its 
policy  holders  should  be  deducted.  The  court 
In  all  exhaustive  opinion,  citing  most  if  not 
all,  the  cases,  held  that  the  amounts  return- 
ed to,  or  allowed  as  a  credit  to,  policy  hold- 
ers, should  be  deducted  from  the  total  amount 
of  the  premiums  as  fixed  In  the  policies,  and 
said: 

"The  true  sitaati(m,  bowev^,  is  this:  The 
policy  Is  issued  at  a  fixed  premiam,  as  deter* 
mine<l  by  the  company's  table  of  rates.  That 
stipulated  premium  cannot  be  increased,  bat 
may  be  lessened  annaally  by  so  much  as  the  ex- 
perience of  the  preceding  year  has  (letermined  it 
to  have  been  greater  than  the  cost  of  carryinif 
the  insurance,  and  the  difference  between  tlie 
amount  of  the  stipulated  premiam  and  the  cost 
of  carrying  the  risk  constitutes  the  so-called 
dividend.  This  difference,  however,  is  not  in 
any  real  seose  a  dividend.  The  term  as  nsed  la 
technical  and  well  understood  in  insurance  cir- 
cles, and,  as  so  understood,  has  a  widely  dif- 
ferent signification  from  that  ordinarily  at- 
tached to  the  word  'dividend.'  It  operates,  as  al- 
ready stated,  merely  to  abate  or  raduce  the  stip- 
ulated preminm  called  for  by  the  contract  of  in- 
surance, to  the  extent  and  for  the  reason  that 
it  has  been  deteniiined  by  experience  that  the 
policy  holder  paid  for  his  insurance  daring  tha 
preceding  year  more  than  it  actually  cost  the 
company  to  carry  the  risk.  This  excess  pay< 
meet  represents,  not  profits  or  receipts,  but  an 
overpayment;  an  overpayment  because,  being 
entitled  to  bis  insurance  at  coat,  and  baring 
paid  more  than  It  cost  he  is  equitably  entitled 
to  have  such  excess  applied  for  bis  benefit.  It 
makes  no  difference  what  this  excMS  Is  called. 
The  question  is,  What  does  It  represmt?  Does 
it  in  any  wise  or  to  any  extent  represent  earn- 
ings or  profits  received  by  the  company,  so  as 
to  constitute  it  a  part  of  its  income;  or  does  it 
n-erely  represeat  an  overpayment? 

"I'nder  the  terms  of  bis  policy,  the  policy 
bolder  may  at  his  option  withdraw  such  excess 
in  cash,  and  thereby  impart  to  it  a  quasi  appear- 
ance of  profits;  but  its  character  Is  not  thereby 
changed.  In  that  case,  however,  be  would,  it 
hti  desired  to  continue  bis  policy,  be  required  to 
pay  the  full  premium  as  therein  stipulated ; 
whereas,  if  he  desired  such  premium  reduced  to 
what  experieoce  had  shown  was  the  actual  cost 
of  his  insurance,  he  could  have  the  excess  over 
such  cost  applied  in  reduction  of  the  stipulated 
premium,  and  pay  only  the  cost  price  for  the 
ensuing  year;  and.  assuming  that  the  cost  price 
as  determined  by  the  experience  of  the  first  year 
.remained  the  same  for  5,  10,  15,  or  other  num- 
ber of  years,  tliat  orlginiil  excess  payment  would 
serve  to  carry  his  insurance  at  cost  during  all 
of  the  succeeding  years.   •   •  • 

"From  the  foregoing  it  appears  that  what  tbm 
company  receives  In  cash,  and  all  that  it  so  re- 
ceives where  the  dividend  Is  applied  In  abote* 
ment  of  renewal  premiums,  is  tiie  difference  be- 
tween the  stipulated  premium  and  the  so-called 
dividend.  In  such  cases  the  dividends  are  not 
sums  paid  to  the  policy  holdw  and  by  him  r»>. 
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tamed  In  cash.  They  ore  not  'incoaie  *  *  * 
received.'  The  policy  holder  has  not  paid  the 
premium  stipulated  in  bis  policy,  bat  a-premlam 
reduced  by  his  share  of  a  fund*  as  ascertained 
by  tbe  directors,  composed  of  exceas  premiams." 

In  Mutual  Benefit  life  Ins.  Co.  t.  Ckxnmon- 
wealtb.  128  Ky.  174,  107  S.  W.  802.  tbe  ques- 
tion was  whether,  under  a  statute  reqnlrlnK 
a  tax  to  be  paid  upon  "all  premiums  receipt- 
ed for  on  the  face  of  tbe  policy  for  original 
insurance,  and  all  renewal  premiums  re- 
ceived in  cash  or  otherwise  in  tills  state," 
the  insurance  company  should  be  cliarged 
wlttV  a  tax  upon  the  full  amount  of  the  pre- 
mium spedfled  In  the  iwUcy,  or  whether  there 
should  be  deducted  from  the  sum  tbe  amonot 
of  dividend  or  surplus  which  was  appor- 
tioned by  the  company  annualiy  In  abate- 
ment of  premiums.  The  court  held  that  the 
Insurance  company  should  pay  the  tax  upon 
the  amount  actually  received  by  It,  and  not  up* 
on  the  total  amount  called  for  by  the  terms 
of  the  policy.  The  court  said: 

"Appellant,  every  year  before  a  premium  falls 
due,  determines  how  much  of  the  sdpuiated  pre- 
mium it  will  exact  trom  the  insured.  Tbe  dimi- 
nution, whether  It  be  called  a  'dividend'  or  a 
'eurplas,'  goes  in  abatement  of  the  renewal  pre- 
mium, and  the  insured  pays  only  tlie  diCfereace. 
The  insurance  c(»npany  therefore  receives,  not 
the  fail  renewal  premium,  but  the  difference  be- 
tween the  stipulated  premium  and  this  dividend 
or  portion  o(  surplus.   *   •  • 

"If  we  look  only  at  the  method  of  bocAkeeping 
of  tbe  appellant  and  have  regard  only  to  the 
terms  it  uses,  there  is  much  in  the  appearance 
of  tlje  case  tbns  presented  to  warrant  the  posi- 
tion of  the  commonwealth  as  to  its  right  to  tax 
the  so-called  'dividends'  said  to  t>e  annuallv 
credited  on  the  premiums  due  from  policy  hold- 
ers, but  the  law  looks  below  the  mere  appear- 
ance of  thinirs,  and  has  regard  to  the  reality; 
and.  thus  looking,  it  sees  that  the  appellant  mis- 
uses  the  terms  'dividend*  and  'credit,*  and,  as 
shown  above,  pays  no  dividends  and  allows  no 
credit,  Init  that,  in  reality,  ail  that  it  does  is  to 
collect  on  the  first  premium  a  sum  sufflcirat  to 
meet  the  contingendes  of  any  given  year  of  ttie 
fctnre,  and  Uien  abstains  from  cdlectlns  any 
further  overpayments  while  the  "first  remains  on 
hand." 

The  court  quotes  extensively  from  the  case 
of  Commonwealth  v.  Penn.  Mutual  life  In- 
surance Ca,  reported  In  1  Dauph.  Co.  Rep. 
(Pa.)  233,  from  which  we  Insert  tbe  following: 

"The  rate  of  premium  was  fixed  at  a  figure 
higher  than  that  which  experience  bad  shown  to 
be  snOicient  to  meet  the  risk.  The  insured  could 
not  be  called  upon  to  pay  more  than  the  rate  so 
fixed.  He  might  not  be  called  unm  to  pay  so 
iT-uch;  in  fact,  he  never  was  called  apMi  after 
the  first  year  to  pay  it  at  all,  but  an  abatement 
was  made  at  the  beginning  of  each  year,  the 
amount  of  which  depended  apon  the  calculations 
oi  the  actaary  apjHied  to  the  tnasurer's  state- 
ment of  the  bnsiness  of  the  preceding  year,  and. 
In  making  this  statemmt,  tbe  treasurer  always 
included  in  Ms  figures,  as  tfaongh  it  bad  l>eeo 
received  ny  tbe  company,  the  amount  of  this 
abatement,  which  had  been  oude  from  the  pre- 
miums of  the  precediag  year,  and  which  had  not 
actually  been  recMved  by  the  company.  The 
amount  of  the  al>atement  thus  ascertained  by  the 
calculations  of  tbe  actuary  applicable  to  the 
preminms  of  each  policy  holder  was  then  de- 
ducted from  the  amount  of  the  premium  stipa- 
lated  for  in  tiie  pcdicy,  and  tbe  balance  only  was 
collected  and  received  by  the  company.  These 
abatements  are  called  on  the  books  of  Uie  compa- 
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ny  and  in  its  annual  statements  and  Ita  reports 
to  the  insurance  commissioner  'dividends  to  poli- 

S holders'  or  'snrphis  to  policy  holders.'  But 
ey  are,  in  fact,  just  what  we  have  stated  above. 
*  *  *  The  calculatious  are  made  for  the  ex- 
press purpose  of  determining  how  much  of  the 
amount  which  tbe  company  might  receive  shall 
not  be  received,  and  one  of  the  items  which  make 
up  the  apparent  amount,  opon  tiie  basis  ni  which 
this  cahnuation  ia  made,  u  the  sum  which  was 
abated  and  not  received  during  the  preceding 
year.  In  short,  the  whole  proceeding  is  merely 
a  metiiod  by  which  the  books  of  the  company  are 
made  to  show  what  would  be  the  actual  grow 
debtor  and  creditor  account  of  the  company,  it 
the  whole  amount  of  the  premiums  was  col- 
lected, and  a  part  was  afterwards  returned  to 
tbe  policy  holders,  while,  in  fact,  it  is  neither 
collected  nor  returned." 

In  each  of  the  foregoing  cases  the  decision 
is  based  upon  the  consideration  that  t2ie  In- 
surance company  is  required  under  the  stat- 
utes to  pay  upon  the  amount  actually  receiv- 
ed by  it,  and  consequently  need  not  pay  upon 
the  amonot  which  It  allows  to  policy  holders 
by  way  of  abateipent  of  premiums  called  for 
in  the  policy,  and  which  it  does  not  receive. 
Tbe  same  reasoning  is  adopted  by  the  Eng- 
lish courts  in  esses  arising  under  their  In- 
come tax  law.  N.  Y.  Life  Insurance  Go.  v. 
Styles  [1899]  69  L.  J.  Q.  B.  291,  L.  B.  14 
App.  Cas.  3S1;  Tenant  v.  Smith  [1892]  61 
L.  J.  P.  0.  A.  C.  150;  Gresham  Life  Assur- 
ance Society  v.  Bishop,  71  I*  J.  K.  B.  618, 
A.  C.  287. 

In  New  York  Life  Insurance  Co.  r.  S^Ies, 
supra,  It  is  said: 

"Certain  persons  agree  to  insure  their  lives 
among  themselves  on  tbe  principle  of  mutual  in- 
surance. Tbey  take  care  to  admit  none  but 
healthy  lives.  They  ccmtribute  according  to 
rates  fixed  by  approved  taiiles,  and  they  invite 
other  persons  to  come  In  and  join  them  by  in- 
suring their  lives  on  similar  terms.  The  rates 
fixed  by  tbe  tables  are  taken  as  being  sufScient 
to  provide  for  expenses,  to  meet  liabilities, 
and  to  leave  a  margin  for  contingencies.  What 
is  to  l>ecome  of  the  surplus,  if  everything  goes 
right?  The  practice  Is  to  take  an  account  every 
year  of  assets  and  liabilities,  and  to  give  the  in- 
sured the  benefit  of  the  surplus,  either  by  way 
of  reduction  of  premium  or  oy  way  of  addition 
to  the  snm  insured.  It  can  make  no  difference 
in  principle  whether  the  surplus  is  so  applied  or 
paid  bacK  in  hard  cash.  In  either  case  it  is 
nothing  bat  the  return  of  so  much  of  the  amount 
contributed  as  m^  be  in  excess  of  the  amonnt 
really  required.  I  do  not  understand  bow  this 
excess  can  be  regarded  from  any  point  of  view, 
or  for  any  purpose,  as  gain  or  nrofit  earned  by 
the  contributors.  I  do  not  understand  how  per- 
sons contributing  to  a  ctHnmon  fnnd  in  pnr- 
saonce  of  a  scheme  for  their  mutual  benefit,  hav- 
ing no  dealings  or  relations  with  any  outside 
body,  can  be  said  to  have  made  a  nrofit  when 
they  find  that  they  have  overcharged  themselves, 
and  .that  some  porti<m  of  their  contributions 
may  be  safely  renmded." 

We  have  had  some 'difficulty  In  including 
gains  from  lapsed  or  forfeited  poIl<^es  with- 
in the  term  "returned  premiums."  It  is  per- 
fectly plain  that  a  return  or  allowance  for 
overcharges  and  interest  earned  Is  a  return 
of  premiums  paid.  But.  where  the  amount 
returned  originates  from  premiams  paid  by 
others  who  have  allowed  their  policies  to 
lapse,  it  Is  more  difllcult  to  include  them 
within  tbe  term  "returned  premiums."  To 
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return  a  portion  of  a  premium  would  ordi- 
narily seem  to  be  a  repayment  or  allowance 
to  some  one  who  bas  overpaid  wbat  was  due 
from  him.  But,  as  applied  to  mutual  life 
insurance,  we  think  a  somewhat  different 
view  may  and  should  be  taken.  As  before 
seen,  the  arbitrary  level  prelum  is  known 
to  be  larger  than  the  cost  of  the  Insurance 
under  ordinary  normal  condltiona  One  of 
the  Items  of  overestlmatlon  by  way  of  costs 
to  the  Insured  Is  an  underestimation  of  gains 
from  lapses  and  forfeitures.  Thus  If,  In  fix- 
ing the  level  premium,  the  company  esti- 
mates such  gains  at  1  per  cent,  on  the  pre- 
mium paid,  and  the  actual  gain  proves  to  be 
2  per  cent,  the  insured  bas  paid  $1  on  the 
hundred  too  much,  which  amount  Is  returned 
to  him  at  the  end  of  the  year  or  allowed  on 
his  next  annual  premium.  Wbat  Is  really  re- 
turned to  the  insured  Is  his  overpayment,  not 
what  Is  received  from  the  payment  of  others 
on  policies  which  have  been  allowed  to  lapse. 
AU  this  is  contemplated  by  the  parties  when 
the  contract  of  insurance  Is  made.  So  It 
seems  plain,  keeping  In  view  the  fundamental 
proposition  of  Insurance  at  cost,  that  what  Is 
actually  returned  to  the  policy  holder  is  such 
portion  of  the  premium  which  he  has  paid 
as  has  been  found  by  the  experience  of  the 
year  not  to  be  required  to  carry  his  Insur- 
ance, taking  into  consideration  all  of  the  mat- 
ters  involved  in  fixing  the  contract  level  pre- 
mium named  in  the  policy.  We  are  confirm- 
ed in  this  view  by  a  dlscnsirion  In  Fuller  v. 
Metropolitan  Life  Insurance  Company,  70 
Conn.  647,  41  Atl.  4,  10,  and  by  the  opinion 
of  the  Attorney  General  of  California  dated 
May  24,  1911,  and  the  opinion  of  the  Attor- 
ney General  of  Alabama  dated  December  8, 
1011.  In  both  of  these  opinions  the  question 
submitted  by  the  taxing  officers  was  whether 
a  return  of  or  allowance  from  the  divisible 
surplus  was  a  return  of  premiums  within  the 
terms  of  a  statute  like  ours.  They  both  are 
of  the  opinion  that  it  Is. 

It  follows  that  the  Judgment  of  the  district 
court  was  erroneous,  and  should  be  reversed, 
and  the  cause  remanded,  with  Instructions  to 
enter  Judgment  for  the  plaintiff  as  prayed  for 
in  the  complaint;  and  it  is  so  ordered. 

ROBERTS,  C.  J.,  concurs.  HANNA,  J.,  be- 
ing absent,  did  not  participate  In  this  de- 
dslon. 

(88  Wash.  SaO) 

CROMBIE  v.  CROMBIE.    (No.  12728.) 

(Supreme  Court  of  Washington.    Dec  11, 
1915.) 

Divorce  «@=3269— Alimony— Failuee  to  Pat 
Tempobart  Alimont— ExcttSE. 

An  order  in  contempt  for  failure  to  pay 
temporary  alimony  imposed  against  the  husband 
m  a  divorce  suit,  the  event  of  which  is  yet  un- 
certain, will  be  reversed  where  he  shows  his  ina- 
bility to  pay  more  than  be  has  paid  without  sell- 
ing lands  at  a  grossly  inadequate  price. 

other    cases,    sec  Divorce, 
Cent  Dift.  $§  756-763 ;  Dec.  Dig.  «©=>2e9.] 


X>^rtment  2.  Appeal  from  Superior 
Court,  King  Ck}unty;  Kenneth  Madcintush, 
Judge. 

Action  by  C,  Q.  Gromble  against  Jennie  11 
Crombie.  From  an  order  In  contempt  tor 
failure  to  pay  temporary  alimony,  plaintiff 
appeals.  Reversed. 

Frank  A.  Paul,  of  Seattle,  for  appellant 
Griffin  &  Oriffin,  of  Seattle,  for  respondent. 

BAUSMAN,  J.  Appeal  from  an  order  In 
contempt  for  failure  to  pay  temporary  ali- 
mony in  compliance  with  an  order  of  court. 
The  Crombles  are  here  on  the  husband's  suit 
for  divorce  with  the  wife's  crossnximplaint; 
she  herself  having  previously  brought  an  ac- 
tion for  divorce  which  was  dismissed. 
Against  the  present  commitment  for  con- 
tempt numerous  objections  are  raised,  some 
of  which  relate  to  procedure  and  some  to 
Jurisdiction;  but,  under  the  view  we  take 
on  the  merits,  it  Is  not  necessary  to  discuss 
tbem.  We  are  all  of  opinion  that,  on  the 
fundamental  question — the  husband's  ability 
to  comply  with  the  order— the  lower  court 
was  In  error. 

The  husband  made  a  showing  on  this 
question  of  ability,  producing  the  affidavits 
of  tea  persons  who  knew  his  affairs.  These 
seem  to  as  to  have  shown  that  he  was  In 
very  narrow  drcumstancea;  nor  will  it  do  to 
object,  as  oppraing  counsel  have  done,  that 
they  were  mere  friends  in  social  life  as  well 
as  in  boslnesB.  ^ey  are  at  all  events  more 
disinterested  here  than  the  affiant  vlfe  can 
possibly  be.  To  whom  else  can  the  court 
turn  than  to  such  as  by  reason  acquaint- 
ance have  some  knowledge  of  the  interested 
party's  affairsY  Their  veracity  Is  not  Im- 
pugned. 

What  property  ttie  husband  had  seems  to 
have  been  of  two  kinds;  Firat,  stock  in  a 
corporation;  the  other,  lands.  As  to  the 
former  property.  It  Is  undisputed  Oiat  the 
corporation  Is  in  a  bad  way;  as  to  the  latter, 
it  not  only  had  no  rents,  which  is  conceded 
by  the  wife's  counsel  in  oral  argument  here, 
but  it  also  was  covered  by  incnmbranoes 
that,  so  t&T  as  we  can  see,  were  in  good 
fbith  for  debts  acquired  before  the  present 
contentions.  Counsel  for  the  wife  was  not 
utile  in  argument  here  to  point  to  any  posi- 
tive income  of  the  husband  beyond  his  sal- 
ary. We  for  our  part  find  none  in  the  rec- 
ord. 

It  Is  possible  that  the  husband,  by  selling 
some  of  the  lands,  might  have  provided  for 
this  temporary  alimony ;  but  we  cannot  shut 
our  eyes  to  the  fact  that  the  sale  of  any 
lands,  except  at  prices  terriUy  low,  has  been 
during  the  past  year  a  great  difficulty.  Nor 
do  we  think  that  the  present  Is  an  Instance 
in  which,  for  the  purpose  of  temporary  ali- 
mony, his  real  estate  should  be  sold.  The 
event  of  this  suit  is  yet  uncertain,  and  ir 
the  meantime.  If  assets  of  this  character 
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should  be  sacrlfleed,  the  hardship  to  both 
parties  might  be  greater  than  the  inconTeii- 
lenee  to  one  party  of  impaired  defense. 

The  hnsband,  whose  salary  was  only  $75 
a  month,  did  make  a  partial  payment  of  the 
alimony  Imposed.  He  Toluntarlly  assumed 
tbe  burden  of  proof  to  show  his  inability  to 
pay  the  remainder,  and,  In  our  opinion,  he 
sustained,  that  burden. 

Tbe  order  of  the  lower  court  la  reversed. 

MORRIS,  a  J.,  and  HOIiCOMB,  MAIN, 
and  PARKER,  JJ.,  concur. 


(SS  Wash.  610) 

W.  J,  VAN  SCHUYVER  &  CO.  v.  INTBBNA- 
TIONAL  MERCANTILE  &  BOND  CO. 
OF  8E1ATTLE.    (No.  12021i^ 

(Supreme  Court  of  Washington.    Dec.  15, 
1915.) 

Afpeal  aud  Bkbob  »=>1170— Habmlbbb  Eb- 

ROB. 

When  a  cave  has  been  submitted  by  the 
parties  to  a  court  of  competent  jurisdiction,  and 
defendant,  who  admitted  the  claim,  had  an  op- 
portunity to  make  or  made  a  defense  on  the 
merits,  the  appellate  court  will  not,  under  Rem. 
&  Bal.  Code,  11  807.  1752,  requiring  the  disre- 
garding of  barmlesa  error,  reverse  tbe  judgment 
because  plaintiff  sued  on  a  contract,  while  the 
proof  showed  conversion,  but  will  treat  tbe 
pleadings  as  amended  to  conform  to  the  proof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  4032,  4066,  4075.  4098, 
4101,  4454,  4540-4545;  Dec.  Dig.  i8=»1170.I 

Department  1.  Appeal  from  Superior 
Conrt,  King  Connty;  R.  B.  Albertson,  Judga 

Action  by  W.  J.  Van  Schuyver  &  Co.,  a  cor- 
poration, against  the  International  Mercan- 
tile &  Bond  Company  of  Seattle,  a  corpora- 
tion. £^om  a  judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

Cassias  n  Gates,  of  Seattle,  for  a^llant 
HcCtnro  A  MoCtnre^  of  Seattle,  for  re- 
spmident. 

CHADWIC^  J.  BeqKmdent  placed  cer- 
tain (iollectlpns  in  tbe  baods  of  the  Interna- 
tionai  Mercantile  &  Bond  Company  at  Port- 
land, Or.  These  were  forwarded  to  the  ap- 
pellant at  Seattle,  Wash.,  and  were  by  it  col- 
lected. Appellant  is  a  corporation  organized 
under  the  laws  of  tbe  state  of  Washington. 

Api>eliant  refused  to  account  to  respondent, 
claiming  that  the  accounts  had  been  placed 
with  the  Portland  concern  under  a  written 
contract;  that  the  Portland  office  was  a 
branch  of  a  company,  having  the  same  name 
and  doing  business  at  San  Francisco,  and 
that  appellant  was  no  more  than  an  agent  for 
the  Portland  branch;  that  the  San  Francisco 
office  had  not  accounted  to  It  for  certain 
moneys  received  for  Its  account;  and  that  It 
was  holding  the  amounts  collected  from  re- 
spondent's debtors  as  an  offset  to  the  sum  it 
claimed  to  be  due  from  tbe  San  Francisco 
office.  Respondent  thereupon  brought  this 
action,  drawing  its  complaint  upon  the  theory 


that  appellant  was.  In  fact,  a  principal  along 
with  the  Portland  concern;  In  other  words, 
that  the  two  concerns  were  the  same,  having 
offices  in  the  two  cities.  The  collection  of  the 
money  and  Its  retention  Is  admitted  by  ap- 
pellant The  court  granted  judgment  In 
favor  of  respondent  for  the  full  amount 
claimed. 

It  Is  contended  by  appellant  that  re- 
spondent cannot  recover  because  its  action  Is 
brought  upon  contract,  while  the  proof  shows 
a  conversion.  Whatever  the  law  may  have 
been,  It  has  long  been  tbe  rule  In  this  state, 
under  the  statute  (Rem.  &  Bal.  Code,  U  307. 
1752),  that  where  a  case  has  been  submitted 
by  the  parties  to  a  court  of  competent  juris- 
diction, and  the  party  defendant  has  made  a 
defense  upon  the  merits,  or  has  bad  an  op- 
portunity to  so  defend,  the  court  will  not  re- 
verse the  Judgment  rendered  because  tbe 
plaintiff  has  mistaken  his  remedy,  but  will 
treat  tbe  pleadings  as  amended  to  conform 
to  the  proof  ftnd  affirm  the  judgment. 

There  are  other  reasons  for  the  affirmance 
of  this  judgment,  but  the  one  stated  is  suf- 
iSclent.  When  a  liability  Is  admitted  or  prov- 
ed, the  courts  will  not  concern  themselves  or 
occupy  their  time  with  technical  discussions 
as  to  remedies. 

Affirmed. 

MORRIS,  O.  J.,  and  ELLIS,  MOUNT,  and 
rULLDRTON,  JJ.,  concur. 


(88  Waah.  «08) 
ANDERSON  et  nx.  v.  FREEMAN. 
(No.  12S8a) 
(Supreme  Court  of  Washington.    Dec.  15, 

1.  REEX>auAnoN  OF  Instbduents  «='45— De- 
gree OF  Proof  Requised. 

One  seeking  to  reform  an  instrument  for 
mutual  mistake  must  do  so  by  language  dear 
and  convincu^. 

[Ed.  Note.— For  other  caaea,  see  Reformation 
of  lastruments,  Cent  Dig.  H  157-198;  Dec. 
Dig.  <g=>45.] 

2.  Befobmation  of  Ikstbuments  ^=»19  — 

GBOUNDS— MUTUAUTT  OF  MISTAKE. 

To  Justify  the  reformation  of  an  instm- 
ment  for  mutual  mistake,  It  must  be  sbown  that 
the  writing  contains  the  real  intention  of  nei- 
ther party;  and  where  there  is  no  fraud,  and 
one  party  believes  that  be  is  getting  by  the  docu- 
ment what  he  for  his  part  intended  to  get,  tbe 
other  cannot  have  the  instrument  reformed. 

[Ed.  Note. — ^For  other  cases,  see  Refbrmatiou 
of  Instruments,  Cent  Dig.  fS  74-78;  Dec  Dig. 
«&=>19.] 

3.  Refobmation  of  Instruuents  9=946  — 
Grounds— MuTUALrrr  of  Mistake. 

In  a  landlord's  action  to  reform  a  lease 
with  respect  to  a  provision  as  to  termination  In 
case  of  a  sale  of  the  leased  premises,  the  tenant 
testified  that  the  lease  expressed  his  intention, 
and  he  was  corroborated  by  his  wife  and  by  a 
printed  form  of  lease  which  he  proposed  to  the 
landlord,  and  the  language  of  which  was  follow- 
ed by  the  landlord's  attorney  in  drafting;  the 
typewritten  lease.  It  also  appeared  that  both 
the  landlord  and  his  wife  read  tbe  lease  before 
it  was  signed  and  acknowledged  it  before  a  no- 
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tary.  EeJd,  that  the  evidence  showed  that,  If 
there  was  a  mistahe  at  all,  it  was  not  tnatnal, 
and  at  most  there  was  a  conflict  ot  teettinony, 
and  not  the  dear,  convincing  proof  required  to 

reform  an  instrament. 

[Ed.  Note.— For  other  case^  see  Reformation 
of  Instruments.  Cent  Dig.  S|  157-193;  Dec. 
Tiig.  «=»46.] 

Department  2.  Appeal  from  Superior 
Court.  Walla  Walla  Coontr;  B.  a  Mills, 
Judge. 

Action  by  A.  L.  Anderson  and  wife  against 
J.  E.  Freeman.  Judgment  for  plaintiffs,  and 
defendant  appeals.  Berersed. 

Will  H.  Fonts,  of  Dayton,  for  appellant 
J.  W.  BxwAMt  at  Walla  Walla,  for  reapcmd- 

BAUSHAN,  J.  This  is  an  action  to  reform 
a  lease,  not  by  putting  Into  it  something  that 
was  left  out,  but  by  cliangliu;  In  a  most  ma- 
terial place  language  that  was  in  It  when  it 
was  signed  by  both  parties.  In-  the  lease  as 
signed  the  landlord  had  a  rl^t  to  terminate 
It  on  80  days'  notice,  should  be  sell  the  prem- 
ises btfore  the  tenant  had  "done  any  plow- 
li«" ;  but.  If  the  sale  should  not  hb  until  aft- 
er this  plowing,  the  tenant  could  remain  "dur- 
ing the  term  of  his  lease."  These  last  words 
plaintUh  sout^t  to  change.  They  should 
have  read,  it  is  alleged,  that  ttie  auitting 
should  be  "at  the  end  ot  that  crop  year." 
The  lease  was  to  run  six  years,  an^  this  ac- 
tion was  begun  In  the  latter  half  of  the  first. 
While  it  is  not  alleged  that  there  has  yet 
been  a  sale,  plaintiffs  seek  reformation  of 
the  lease,  ailing  that  the  words  they  object 
to  got  into  it  by  mutual  mlatal£&  The  lower 
court  caused  the  language  to  be  altered  ac- 
cordingly. 

[1,2]  troath  as  we  have  ever  shown  our* 
selves  to  be  toward  disturbing  findings  of 
fact,  we  are  compelled  to  set  aside  the  find- 
ings here.  Those  who  seek  to  reform  an  in- 
strument on  account  of  mutual  mistake  must 
do  so  by  language  clear  and  convincing,  be- 
sides showing  that  the  written  words  con- 
tain the  real  Intention  of  neither  of  the  par- 
ties. Moore  T.  Parker.  83  Wash.  399,  145 
Pac.  440.  Where  there  is  no  fraud,  and  one 
party  believes  that  he  is  getting  by  the  doc- 
ument what  he  for  his  part  intended  to  get, 
the  thing  cannot  be  undone  by  the  other. 

[3]  As  for  the  tenant's  intention,  the  evi- 
dence here  does  not  leave  in  our  minds  a 
doubt;  for  not  only  does  he  swear  to  that 
Intention,  but  his  vrife  corroborates  him,  and 
be  has  a  contemporary  writing  speaking  as 
loudly  as  himself.  This  last  is  a  printed 
form,  pr(^osed  by  himself  and  taken  to  the 
landlord.  The  latter  preferred  to  lay  it  be- 
fore his  lawyer,  who,  though  he  now  testifies 
that  It  did  not  express  the  true  Intention,  ac- 
tually followed  In  typewriting  the  contested 
language  prepared  by  the  tenant  on  the  print- 
ed form. 

If  there  was  a  mistake  here  at  all,  to  our 
mind  it  certainly  was  not  mutual.  Not  only 


was  the  lease  finally  drafted  by  the  landlord's 
attorney,  but  by  the, testimony  of  the  land- 
lord and  wife  each  of  them  read  it  before 
they  signed.  Then  they  acknowledged  it  be- 
fore a  notary.  This  surely  corroborates  the 
tenant  that  the  paper  did  then  speak  the  ac- 
tual intent  of  all.  The  mere  fact  that  they 
now  say  they  wanted  something  else  can  at 
most  be  said  to  raise  a  mere  conflict  of  testi- 
mony, and  not  to  furnish  a  clear,  convincing 
proof.  To  what  puri>ose  are  writings  and 
signatures  and  witnesses  and  notarial  ac- 
knowledgments, If  a  document  signed  by  two 
parties  could  thus  be  annulled  on  the  whim 
of  one? 

We  find  nothing  in  the  previous  decisions 
of  this  court  which  would  permit  us  to  decree 
a  reformation  under  testimony  like  this. 

The  judgmoit  la  reversed. 

MOBRIS,  a  J.,  and  MAIN.  FABKEB,  and 
HOLCOMB,  JJ..  concur. 

(88  Wash.  BSD 

UAHONEY  I«AND  GO.  v.  CATUOA  INV.  Oa 

(No.  1279e.) 

(Supreme  Court  of  Washington.    DetL  11, 

1915.) 

ESTOPPSL  €=>93  —  EQUITABU  EnOPFEL  — 

What  Conshtuixs. 

'  Where  ttie  owner  of  apartmant  honies  con- 
sented to  and  encouraged  the  construction  of 
private  garageB  in  the  rear  of  such  buildings, 
securing  the  preference  for  his  tenants,  he  can- 
not subsequently  seek  an  injunction  on  the 
ground  that  the  noises  and  smells  from  soch 
garages  prove  a  nuisance  by  reason  of  the  res- 
idential nature  of  the  neighborhood. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Gent  Dig.  K  264-275;  Dec.  Dig.  «s>9a.] 

Department  2.  Appeal  from  Bupexlw 
Court,  King  County ;  J.  T.  Ronald,  lu^e. 

Action  by  the  Mahoney  Land  Company 
against  the  Cayuga  Investment  Company. 
From  a  Jodgment  for  plaintllt,  defendant  ap- 
peals. Reversed  and  case  ordered  dismissed. 

Peterson  &  Macbride,  of  Seattle,  for  ap- 
pellant Robert  F.  Booth  and  O.  B.  CHara, 
both  of  Seattle,  for  re^ndent 

BAUSMAN,  J.  Action  by  Mahoney  Idiud 
Company  against  Cayuga  Investment  com- 
pany to  restrain  the  operation  of  certain 
private  garages  erected  by  the  investment 
company  on  its  own  land  across  an  alley 
from  the  Mahoney  Company's  liigh-ciasa 
apartment  house.  The  lower  court  perma- 
nently enjoined  the  use  of  these  garages, 
and  allowed  $760  damages  as  well.  Noises 
and  smells  from  these  garages  have  undoubt- 
edly proved  a  great  annoyance  to  tenants  In 
at  least  so  much  of  the  apartment  bouse  as 
faces  the  alley.  On  the  other  hand.  It  is 
neither  alleged  nor  proved  that  these  garages 
are  used  In  an  unusually  noisy  or  disorderly 
way;  In  other  words,  negligence  is  lacking. 
The  argument  of  plaintiff  consequently  must 
be  that  they  were  a  nuisance  In  themselves. 
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If  this  were  tbe  only  point.  We  Bhoold  be 
obliged  again  to  enter  Into  the  perpl^zins 
question  of  when  an  otherwise  lawful  occu- 
pation or  enjoyment  of  property  becomes  a 
nuisance  reastm  of  itn  being  in  a  location 
prejndtelal  to  other  modes  ftf  life,  or  to  nu«e 
refined  employmttits,  and  to  xepoae.  Bnt  this 
we  are  qpared  here  another  point  which, 
to  our  minds,  is  dedslTe.  It  appears  that 
before  the  Caynga  Company  ran  np  any  of 
these  garages  It  discussed  the  project  favor- 
ably with  the  Maboney  Company's  manager. 
Indeed,  the  latter  contributed  toward  th^ 
enterprise  by  agreeing  himself  to  stwe  an  au- 
tomobile there,  and  I^adTandng  the  Cayuga 
Company  sereral  montbs*  rent.  He  erm  ar- 
ranged that  his  tenants  Should  bare  a  pref- 
erence in  the  use  of  these  garages.  Nothing, 
In  short;  Is  plainer  than  that,  at  the  outset, 
this  manager  bellered  these  garages  would 
be  useful  to  bis  own  customers,  and  this 
suit  was  brought  more -than  a  year  after- 
wards. 

Plaintiff  ctmtends,  thoufl^  that  he  consent- 
ed only  to  the  first  five,  and  his  grlevanoe 
seems  to  date  from  the  building  of  eight 
others  additional  and  adjacent.  Bnt  even 
against  these  he  did  not  at  first  absolutely 
protest.  He  certainly  acquiesced  In  tbelr 
being  run  up;  for,  to  please  blm,  a  change 
was  made  In  th^  height  so  that  thdr  roofs 
should  not  <d)struct  his  taumts'  view.  What 
be  then  said  was: 

"The  thing  that  might  prove  a  noisanee  to 
me  was  that  he  shut  off  the  views  from  all  tbe 
windows  of  the  main  floor." 

What  shall  be  said  of  tbe  law  If  It  per- 
mits me  to  encourage  my  neighbor  to  run 
up  structures  on  his  land,  and  then  to  com- 
plain of  them  when  they  are  used  Just  In 
the  way  they  might  have  been  expected? 
Am  I  to  encourage  him  to  spend  his  money, 
and  then,  simply  because  the  completed 
thing  turns  out  to  be  more  annoying  than 
I  liad  reckoned,  to  tell  him  either  to  shut  them 
op  or  let  them  rot?  Suppose  the  owner,  of 
this  apartment  house  had  found  it  a  good 
tiling  for  his  trauints  to  have  tbe  Cayuga 
0>mpany  build  a  caf6  there.  Should  be  get 
an  injunction  when  the  smells  and  ntrfses  of 
the  kitchen,  kept  as  other  feltdiens  are,  prov- 
ed disagreeable  to  them?  This  would  be  an 
Intolerable  dilftli^;  yet  It  Is  pracUcally 
-what  Is  d<me  here,  where  there  is  no  dalm 
tliat  ttiese  garages  are  being  conducted  In  a 
manner  different  from  what  a  reasonable 
znan  mig^t  have  foreseen.  In  fine,  tbe  griev- 
ance of  the  ISiibxatey  Oraipany  Is  not  that 
tbe  Cayuga  Company  built  garages  against 
Its  cooaent,  but  that,  building  garages  with 
its  encouragem^t  and  acquiescence,  they 
luve  proved  disagreealde.  The  direct  en- 
couragement  and  acquiescence  Shown  here 
ju  to  an  alleged  private  nuisance  is  fatal  to 
equitable,  as  well  as  I^al,  relief.  Huntlng- 
taoOo.  T.  Fhcemx  Fowder  Co.,  40  W.  ya.711, 
21  S.  E.  1087;  Sprague  v.  Steere,  1  B.  I. 


247;  Attorn^  GeaeaX  T.  Railway  Co.,  24 
N.  J.  Bq.  49;  Fresno  t,  Fresno  Canal  Co., 
98  CaL  179,  S&  Pac.  948;  Buchanan  v.  ,Lo- 
gansport  By.  Ca,  71  Ind.  26S.  Volenti  non 
fit  injuria. 

The  Judgment  is  reversed,  and  the  case 
ordered  dlsmlsaed. 

MORRIS,  a  J.,  and  PAREBB,  MAIN,  and 
HOLCOMB,  J  J.,  concur. 


<88  Wash.  53«) 
GUST  v.  JUDD.    (No.  12816.) 
(Supreme  Court  of  Washington.  Dec  11, 1916.) 

1.  DivoBCE  <s=3l81— NoixoK  or  ApnAir-Pas- 

TIEB  TO  BE  SBBVED. 

Id  a  proceeding  in  a  div<»ce  action  by  tile 
wife  against  bet  attorney  to  set  aside  a  lien 
filed  by  him  and  for  an  accounting,  the  attornCy 
claimed,  and  bj  the  judgment  was  given,  a  lien 
for  the  amount  of  claims  which  he  was  sec- 
ondarily liable  to  pay  as  expenses  in  the  trial 
of  the  alvorce  suit  and  other  cases  arising  out  of 
that  salt  BM,  that  it  was  not  necessary  to 
serve  tbe  notice  of  appeal  or  an  appeal  from 
such  judgment  on  the  husband,  the  creditors 
holding  such  claims,  and  other  peraona  connect- 
ed in  some  way  with  the  litigation,  where  none 
of  them  had  been  served  or  appeared,  and  all  of 
the  questions  were  litl^ted  by  the  wifia  and 
tbe  attorney. 

[Ed.  ^Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  i  567;  Dec  Dig.  «s»18L] 

2.  ArroanET  and  (Tlickt  €=»166— Goupensa- 

TIOM — CONTBACTS — EVIDENCE. 

In  a  divorce  action  by  the  wife  she  was  al- 
lowed $5,000  as  attorney's  fees,  and  was  given 
a  judgment  against  tbe  husband  for  $12,000  as 
her  interest  In  the  property.  Ber  attorney 
claimed  that  she  agreed  that  he  should  receive 
the  whole  amount  allowed  as  attorney's  fees, 
and,  in  addition,  20  per  cent  of  the  amount 
awarded  to  her,  while  she  claimed  that  be  was 
to  have  only  20  per  cent,  of  the  sggregate 
amount  of  the  Judgment,  Indnding  the  allow- 
ance for  attorney's  fees.-  It  i^peared  that  she 
refused  to  rign  a  written  agreemmt  embody- 
ing the  contract  claimed  by  the  attorney  to  have 
been  made,  and  that  after  the  rendition  of  the 
judgment  he  filed  a  lien  thereon  claiming  an  at- 
torney's fee  of  $S,000.  Held  that,  as  it  was  in- 
conceivable that  he  would  file  a  claim  of  lien 
for  less  than  the  fee  agreed  upoa,  he  was  not 
entitled  to  more  than  uie  $5,000,  especially  as 
it  was  intended  by  the  court  in  allowing  that 
fee  that  it  should  be  in  full  for  all  services  ren- 
dered in  the  divorce  suit  and  all  litigation  aris- 
ing out  of  that  suit. 

[Ed.  Note.— For  othw  cases,  see  Attorney  and 
Client,  Cent  Dig.  H  368-372;  Dec.  Dig.  «» 
166.] 

S.  ArrOBNET  AND   CZJSNT    4bb174— LiKll  — 

BiQiiT  10  Lien. 

Although  claims  Incurred  by  an  attorney 
during  litigation  were  proper,  and  though  bis 
client  was  liable  therefor,  where  the  attorney 
had  not  paid  them^  be  was  not  entitled  to  a  lien 
on  the  judgment  m  favor  of  his  client  for  the 
amount  of  such  claims. 

{Ed.  Note.— For  other  cases,  see  Attorney  and 
C&ent  Gent  Dig;  H  878-880,  882,  8SS;  Dec. 
Dig.  «s>174.1 

Department  1.  Ai^eal  from  Superior 
Court,  King  Ooun^ ;  John  EL .  Humphries, 
Judge. 

Proceeding  by  Sarah  A.  Gust  against  Ed- 
ward Judd.  From  a  Judgment  in  favor  of  the 
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defaidant,  platntlfl  appeals.  Beroied  and 
rananded,  with  directions. 

B.  M.  Farmer,  of  Seattle,  for  appellant. 
WUlett  &  Oleson*  of  Seattle,  for  respondent 

MOUNT,  J.  This  is  a  proceeding  in  the 
case  of  Gust  v.  Gust,  brought  under  sections 
137  and  13S,  Seni.  &  Bal.  Code.  Mrs.  Gust 
alleges  that  her  counsel,  Edward  Judd,  has 
$750  in  his  hands  belonging  to  her  which  he 
refuses  to  account  for,  that  he  claims  an  at- 
torney's fee  largely  In  excess  of  an  agreement 
made  between  them,  and  prays  that  an  at- 
tomey'^B  lien  died  against  the  judgment  in  the 
case  of  Gust  v.  Gust  be  set  aside,  and  for  an 
accounUng. 

In  answer  to  the  petition,  Mr.  Judd  admits 
that  he  has  funds  In  his  hands  amounting  to 
$268.22  belonging  to  the  petitioner,  but  alleges 
that  he  has  a  contract  with  the  petitioner  to 
the  effect  that  he  should  receive  for  his  serv- 
ices the  amounts  allowed  by  the  court  as  at- 
torney's fees,  and,  In  addition  tha%to,  a  sum 
equal  to  20  per  cent  of  the  money  or  proper- 
ty awarded  to  the  petitioner  in  the  divorce 
actl<Mi;  that  the  total  amount  of  his  ffee  is 
$7,400. 

Upon  these  issues  the  case  was  tried  to 
the  court  without  a  juiy*  findings  were 
made  substantially  as 'Claimed  by  Mr.  Judd, 
and  a  judgment  was  entered  to  the  effect  that 
Mr.  Judd  should  have  a  lien  iqton  the  judg* 
ment  In  the  dlvwce  action  for  15,000,  the 
amount  allowed  therein  aa  attorney's  fees  in 
Gust  T.  Oust.  78  Wash.  414. 139  Pac.  228.  and, 
in  addition  thereto,  for  20  per  cent  of  $12,- 
000  awarded  to  Mrs.  Gust  and  also  tox  $970.- 
20  tor  several  claims  which  Mr.  Judd  testified 
he  was  "secondarily"  liable  to  pay  as  ex- 
penses in  the  trial  of  Oust  v.  Oust  and  other 
cases  arising  out  of  that  case.  Mrs.  Gust  has 
appealed  from  that  judgment 

[1]  The  respondoit  moves  to  dismiss  the 
appeal,  to  strike  the  statement  of  facts,  and 
to  strike  the  appellant's  abstract.  The  mo- 
tion to  dismiss  IJie  appeal  is  based  upon  the 
ground  that  Adolph  A.  Gust,  Pauline  Miller, 
the  National  Surety  Company,  and  the  cred- 
itors who  had  performed  services  for  Mr. 
Judd  In  the  lltlgatl(m,  for  whose  claims  a 
lien  was  awarded  to  Mr.  Judd  In  the  sum  of 
$970.20,  were  not  served  with  the  notice  of 
appeal.  It  is  sufficient  to  say  that  none  of 
these  parties  was  served  or  appeared  in  this 
luroceedlng.  AU  of  the  questions  presented 
were  litigated  by  Mrs.  Gust  and  by  Mr.  Judd, 
her  attorney,  and  the  judgment  ot  course, 
affected  only  these  parties.  Mr.  Judd  was 
the  only  party  who  apiwared  or  who  was  in- 
terested in  the  litigation,  and  It  was  there- 
fore not  necessary  to  serve  other  parties 
whose  rights  were  not,  and  could  not  be  af- 
fected. Sudden  V.  Morse,  48  Wash.  101,  92 
Pac.  001;  Iverson  r.  Bradrick,  M  Wash.  633, 
104  Pac.  130.  There  Is  clearly  no  merit  in 
this  motion  to  dismiss  the  appeal,  or  in  the 


motions  to  strike  the  statement  of  facts  or 
the  abstract  The  motions  are  denied. 

After  tiie  final  judgment  in  the  case  of 
Gust  V,  Gust  Mr.  Judd  filed  an  attorney's  lien 
upon  the  judgment  rendered  in  favor  of  Mrs. 
Gust  claiming  an  attorney's  lien  of  $5,000: 
Some  time  after  February,  1014,  Mr.  Judd 
rendered  a  statement  to  Mrs.  Gust  of  the 
moneys  which  had  come  into  his  hands  to  be 
used  in  the  litigation  arising  out  of  the  case 
of  Gust  V.  Gust  showing  a  balance  In  favor 
of  Mrs.  Gust  amounting  to  $268.22.  The  prin- 
cipal questions  tried  upon  the  hearing  were: 
First  What  was  the  contract  between  Mrs. 
Gust  and  her  attorney,  Mr.  Judd?  And, 
second,  What  was  the  balance  due  upon  the 
accoimting? 

[2]  ^e  trial  court  was  of  the  opinion  that 
the  contract  between  the  parties  was  as 
claimed  by  Mr.  Judd.  We  have  read  the  rec- 
ord with  some  care,  and  It  appears  therefrom 
that  there  is  some  dispute  as  to  what  the 
contract  really  was.  Mrs.  Gust  claimed  and 
testified  that  the  contract  first  was  that  Mr. 
Judd  was  to  receive  10  per  cent  of  the  money 
or  property  recovered,  that  subsequently,  aft- 
er this  court  had  reversed  the  flrat  case  and 
sent  It  back  for  a  new  trial,  the  agreement 
was  changed  so  that  Mr.  Judd  should  receive 
20  per  cent  of  the  amount  of  the  property  re- 
covered, and  that  this  20  per  cent  should 
be  calculated  upon  the  attorney's  fee  allowed 
to  him,  as  well  as  upon  the  property  awarded 
to  her,  so  that  his  total  fee  should  be  20  per 
cent  only  of  the  whole  amount  recovered. 

Mr.  Judd  claimed  and  testified  that  ■  the 
agreemoit  was  that  he  should  rec^ve  for 
his  compensation  the  whole  amount  allowed 
as  attorney's  fees,  and,  in  additl<m.  20  per 
cent  of  the  amount  awarded  to  Mrs.  Gust 
Two  other  witnesses  testlfled  on  behalf  of 
Mr.  Judd  to  the  efTect  that  they  heard  8om« 
conversation  between  M!rs.  Gust  and  Mr. 
XTudd  relating  to  the  attorney's  fee,  and  that 
the  attorney's  fee  was  to  be  20  per  cent  of 
the  amount  collected  for  Mrs.  Gust,  irreqieo- 
tlve  of  the  attorney's  fee. 

Both  parties  agreed  that  there  was  some 
change  in  the  contract  pending  the  litiga- 
tion. It  is  amceded  that  Mr.  Judd  prepared 
a  written  contract,  whldi  is  in  the  record, 
and  which  recites,  in  substance,  that  Mr. 
Judd  is  to  recrfve  $5,000  as  attorney's  fees, 
and  of  whatever  else  is  obtained  in  property 
or  money  Mrs.  Gust  Is  to  receire  80  per 
cent,  and  Mr.  Judd  20  per  cent  nils  con- 
tract was  dated  on  September  18,  1913. 
When  it  was  presented  to  Mrs.  Oust  she  re- 
fused to  sign  it  whldi  indicates  rery  clearly 
to  our  minds  that  she  refused  to  make  the 
agreement  which  Mr.  Judd  dalms  was  mad& 
Furthermore,  after  the  judgment  of  this 
court  in  Gust  t.  Gust  78  Wash.  4H  139  Pac. 
228.  was  filed,  Mr.  Judd  filed  a  Hen  up<m 
that  judgment  claiming  an  attorney's  fee  of 
$5,00a  This  fact  alone  Indicates  quite  clear>- 
ly  to  08  that  at  that  time,  after  the  Utiga- 
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tlon  was  folly  completed,  Mr.  Judd  was 
claiming  only  $5,000  as  an  attorney's  fee  in 
this  and  other  litigation  arising  out  of  It 

It  Is  inconceirable  to  us  that  an  attorney 
who  has  a  c<Hitract  with  fals  client  for  his 
fee,  after  he  has  obtained  s  judgment  upon 
which,  under  the  statute,  he  is  entitled  to  an 
attorney's  lien,  would  file  a  claim  of  Hen 
ftor  less  than  Uie  fee  which  had  theretofore 
been  agreed  upon.  We  are  convinced  by  this 
fact  alone  that  at  the  time  the  lien  was 
filed,  which  was  long  after  the  fee  was 
agreed  upon,  if  it  were  agreed  upon  at  all, 
Mr.  Judd  was  ctniTinced  that  his  fee  for  the 
wwk  he  had  done  in  this  and  other  cases 
amounted  only  to  the  sum  of  $5,000.  We  are 
satisfied,  ttierefor^  that  the  oouit  erred  in 
finding  that  a  contract  had  been  entered  in- 
to between  Mrs.  Oust  and  Mr.  Judd  by  which 
Mr.  Judd  was  to  receive  the  allowance  for 
attorney's  fees,  and,  in  addition  thereto,  20 
per  cent  of  whatever  property  or  money  was 
recovered  for  Mrs.  Gust  The  court,  under 
the  evidence,  should  have  found  that  the 
plaintiff  was  entitled  only  to  the  sum  of  $5,- 
000  which  was  allowed  by  this  court 

When  the  case  of  Gust  v.  Gust  reported 
In  78  Wash.  414,  139  Pac.  228,  was  before 
us  for  determination,  there  was  nothing  In 
the  record  in  that  case  to  Indicate  that  any 
fee  had  been  agreed  upon  between  the  par- 
ties ;  and,  when  we  made  the  award  of  $5,- 
000  tor  the  benefit  of  counsel,  we  did  so  with- 
out knowledge  of  any  contract  If  we  had 
known  that  there  was  a  contract,  we  would 
have  fixed  the  fee  in  accordance  with  that 
contract,  and  the  fee  would  have  been  much 
less  than  $5,000.  We  did  not  Intend  In  that 
decision  to  award  any  part  of  the  counsel's 
fee  to  Mrs.  Gust;  we  Intended  that  sum  to 
be  in  full  for  the  services  rendered  In  that 
case,  and  for  all  litigation  arising  out  of  It 
We  are  satisfied  that  $5,000  Is  as  much  as 
ahoold  have  been  allowed  for  services. 

Upon  the  question  of  the  accounting  the 
trial  court  went  fully  Into  all  the  items,  and 
ooncliided  that  Mr.  Judd  still  retained  In 
his  possession  the  sum  of  $168.22  which 
should  be  credited  in  fiivor  of  Mrs.  Gust.  It 
was  admitted  in  the  answer  to  the  petition 
In  this  proceedii^  that  Mr.  Judd  still  retain- 
ed In  his  possession  $268.22  which  belonged 
to  Mrs.  Gnst.  The  court  arrived  at  Its  con- 
clusion that  the  amount  of  $268.22  was  $100 
in  excess  of  what  should  be  credited  to  Mrs. 
Oust,  for  the  reason  that  four  attorney's 
fees  of  $25  each  had  been  credited  to  Mrs. 
Gust  when  they  should  not  have  been.  We 
are  satisfied  that  the  trial  court  was  too 
liberal  In  making  this  deduction.  The  state- 
ments made  by  Mr.  Judd  contained  at  least 
all  tlie  deductions  he  was  rightly  entitled  to 
make,  and  we  are  of  the  opinion  that  the 
admission  in  the  answer  that  $268.22  was 
in  bis  liands  should  have  been  found  by  the 


court  as  the  correct  amonnt  upon  tiie  ac- 
counting. 

[3]  Upon  the  trial  Mr.  Judd  testified  that 
there  were  several  Items  amounting  to  $970.- 
20  which  had  not  been  paid,  and  which  he 
had  promised  the  dalmauts  would  be  paid. 
The  trial  court  upon  this  evidence  allowed 
Mr,  Judd  a  lien  upon  Mrs.  Gust's  judgment 
of  $12,000  for  the  amount  of  these  claims. 
We  are  satisfied  that  this  was  error.  If 
these  are  proper  claims  to  be  allowed  as  ex- 
penses, and  were  Incurred  by  Mr.  Judd  dur- 
ing the  litigation,  Mrs.  Gust  is,  no  doubt 
liable  therefor;  but,  until  Mr.  Judd  has 
paid  these  claims,  he  clearly  Is  not  entitled 
to  a  lien  against  the  judgment  for  the 
amount  thereof.  So'  far  as  this  record 
shows,  the  claims  seem  to  be  just  claims; 
and  It  may  be  that  Mr.  Judd,  as  he  testified. 
Is  "secondarily"  liable.  But  the  mere  fact 
that  he  Is  secondarily  liable  does  not  author- 
ize the  court  to  enforce  a  lien  In  hts  favor 
against  the  judgment  of  Mrs.  Gust.  The 
only  lien  which  he  Is  entitled  to  against  the 
judgment  in  favor  of  Mrs.  Gust  Is  a  Hen  for 
his  fee  of  $5,000,  less  the  deduction  of 
$268.22  whidi  we  have  found  above  is  in  his 
hands  to  the  credit  of  Mrs.  Gust 

The  order  appealed  from  Is  therefore  re- 
versed, and  the  cause  Is  remanded  to  the 
lower  court  with  directions  to  enforce  a  Hen 
In  favor  of  Mr.  Judd  for  the  attorney's  fee 
of  $5,000,  less  $268.22.  The  appellant  will 
recover  her  costs. 

MORRIS,  a  J.,  and  ghadwice;  SLLIS. 

and  FULLBRTON,  JJ.,  concur. 


(88  Wash.  39Q 
WAI/TBBS  V.  CITY  OF  TACOMA. 
<No.  12831.) 
(Supreme  Court  of  Washington.   Dec.  8,  1916.) 

1.  Municipal  Cobfokations  «=»812— Inju- 

Rem.  &  BaL'  Code,  79^7997,  relating 
to  claims  for  damages  against  municipal  cor- 
porations, and  requiring  the  claim  to  state  the 
address  of  the  claimant,  and  requiring  compli- 
ance with  charter  provisionB  respecting  claims, 
do  QOt  make  such  charter  provisions  maodatory, 
but  only  impose  new  requirements,  so  that  a 
substantial  compliance  with  the  provisions  of 
the  charter  is  sufficient. 

[Ed.  Note. — For  other  cases,  see  Miunicipal 
Corporations,  Cent.  Dig.  §9  1696-1707;  Dec. 
Dig.  «=>812.] 

2.  municipai.     cobporations     «=»8]2  — 
Streets— Claims — Sufficienct. 

Where  a  city  charter  required  all  claims  for, 
personal  injuries  occasioned  by  defects  in  the 
streets  or  highways  to  be  presented  in  writing 
within  30  days  after  injury,  and  to  state  the 
time,  place,  cause,  and  nature  of  the  injuries, 
a  claim  which  stated  an  impossible  place,  set- 
ting up  that  the  injury  occurred  on  a  street 
which  was  not  In  existence,  is  insufficient,  even 
though  the  city  council  might  have  known  what 
was  intended. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S|  1696-1707;  Dec. 
Dig.  ^812.] 
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Decwztment  1.  Appeal  from  Superior 
Court,  Pleroe  Gtranty;  C  M.  Basterday, 
Judge. 

Actton  by  Boy  Walters  agalnat  tlie  City  of 
l^ooma.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Thomas  J.  Wayne  and  Hiram  B.  Washburn, 
both  of  Tacoma,  for  ai^iellant.  T.  L.  Stiles 
and  Frank  M.  Oaniahan,  both  of  Tacoma,  for 
respondent 

MOUNT,  J.  Action  for  personal  Injuries. 
The  trial  court  sustained  a  d^urrw  to  the 
plalntUTs  complaint  and  dismissed  tbe  action. 
The  plaintiff  has  appealed. 

[1, 2]  It  ai^iears  from  the  complaint  that 
the  plaintiff  was  Injured  upon  one  of  the 
streets  In  the  dty  of  Tacoma.  Wlthbi  SO 
days  after  the  Injury  he  filed  a  claim  with 
the  dty  describing  the  place  where  the  Injury 
occurred  as  "on  the  north  side  of  South 
Twenty-Fourth  street,  on  the  board  sidewalk 
between  Ferry  and  Spragne  streets,  In  said 
dty."  In  the  complaint  he  alleges  that  tbe 
place  of  tbe  Injury  was  "on  the  north  side 
of  South  Twenty-Fifth  street,  betwe^  Feny 
and  Spragne  streets,"  and,  after  alleging  the 
character  of  the  place,  he  alleges: 

"Said  claim  being,  tbroogh  8<»De  ioadrertence, 
but  tbrougb  no  fault  of  his,  erroneous  as  to  the 
□umber  of  Baid  street,  and  namiag  the  place 
na  on  South  Twenty.-Fourth  street,  when  in 
fact  no  such  street  existed  between  Ferry  and 
Spraeue  streets,  in  the  defendant  city,  and  the 
defendant  city  by  its  officers  and  agents  bavins 
actual  knowledge  of  this  fact,  and  having  ac- 
tual knowledge  on  the  following  26th  day  of 
September,  1914,  of  the  plaintiffs  injuries  and 
of  the  time  and  exact  place  where  they  were  re- 
ceived, and  being  apprised  of  all  these  facta, 
tbe  defendant  council  rejected  plaintiGTs  claim. 

The  trial  court  sustained  the  demurrer  to 
the  complaint  upon  the  ground  that  the  no- 
tice filed  with  the  dty  did  not  describe  the 
place  as  required  by  the  charter  of  the  dty 
of  Tacoma.  The  charter  of  the  dty  of  Ta- 
coma provides: 

"Ail  claims  for  injuries  to  the  person,  alleged 
to  hare  been  caused  or  sustaiiied  by  reason  of 
defects,  want  of  repair  or  obstrvction  of  any  of 
the  highways,  streets,  alleys,  sidewalks  or  cross- 
walks of  the  city,  shall  be  presented  in  writing 
to  the  council  within  thirty  days  after  such  in- 
juries shall  be  allied  to  have  been  received. 
Snch  writing  shall  state  the  time,  place,  cause, 
nature,  and  extent  of  the  alleged  injuries  so  far 
as  practicable,  and  shall  be  verified  by  affidavit 
of  the  claimant  to  the  effect  that  tbe  same  is 
true.  The  omission  to  present  any  aucb  claim 
in  the  manner  or  within  the  time  in  this  sec- 
tion provided,  shall  be  a  bar  to  an  action  against 
said  city  therefor."  Revised  City  Charter  of 
Tacoma,  }  215. 

The  appellant  relies  upon  the  case  of 
Hammock  v.  Tacoma,  40  Wash.  B39,  82  Pac. 
S93.  In  that  case  tbe  notice  of  the  claim 
stated  that  the  Injury  occurred  "on  South  J 
street  between  South  Forty-First  and  South 
Forty-Second  atreets,  In  tbe  city  of  Tacoma." 
The  affidavit  accomimnying  the  notice  stated 
the  place  to  be  "upon  the  east  side  of  J 
street,  in  tbe  city  of  Tacoma,  at  a  point  about 
halfway  between  South  Forty-Seoond  and 


South  morty-Finit  atreeta.**  It  appeared  In 
that  case  that  South  FOrty-Second  street  from 
N  stre^  to  J  street  was  not  ext«ided  fbr  a 
distance  of  torn  blocks,  and  that  the  next 
street  from  S^nty-First  street  south  on  J 
street  is  Forty-TUrd  street,  so  that  the  point 
where  the  Injury  actually  occurred  was 
about  halfway  between  Forty-Flrat  street 
and  Forty-llilrd  street,  Instead  of  halfway 
between  Forty-First  street  and  Forty-Second 
street,  as  stated  in  the  notice.  In  that  case 
we  said: 

*Tbis  discrepancy  was  not  sufficient  to  ddwr 
the  plaintiir  from  her  right  of  action.** 

It  will  be  noticed  In  that  case  that  the 
place  of  Injury  was  located  and  described 
upon  J  street,  and  we  bdd  that  the  notice 
was  suffidcait. 

In  the  case  of  Ellis  r,  SeatOe,  47  Wa^. 
678,  92  Pac.  431,  the  place  was  described  as 
"between  Thomas  and  Jobn  streets  <m  the 
west  side  of  said  Westlake  avenue,  tm  and 
near  the  west  tnu^ge  of  the  -Seattle  Elec* 
trie  Cimipany,  and  near  Na  228  Westlake 
arenue.  In  the  dty  of  Seattle."  In  that  case 
It  was  stated  that  the  acddent  occurred  on 
the  west  side  of  the  street,  Instead  of  on  tbe 
east  side,  and  we  held  that  the  description 
In  the  notice  was  suffidei^  saying  that,  it 
the  notice  "directs  the  attention  of  said  of- 
ficers with  reascmable  cwtalnty  to  the  place 
of  tbe  acddent,  the  requirements  of  the  no- 
tice have  been  met." 

The  Legislature  In  1000  passed  an  act 
(Rem.  &  Bat  Code,  |  as  follows: 

"Whenever  a  claim  for  damages  sounding  in 
tort  against  any  city  of  the  first  class  shall  be 
presented  to  and  filed  witti  tbe  city  clerk  or 
other  proper  officer  of  such  city,  in  compliance 
with  valid  charter  provisions  of  such  city,  such 
claim  must  contain,  in  addition  to  tbe  valid  re- 
quirements of  such  city  charter  relating  thereto, 
a  statement  of  the  actual  residence  of  such 
claimant,  by  street  and  number,"  etc. 

The  next  section  (8ecti<m  790Q)  providea  as 

follows: 

"Nothing  in  this  act  shall  be  eonatrued  as  in 
any  wise  modifying,  limiting  or  repealing  any 
valid  provision  of  the  charter  of  any  such  city 
relating  to  such  claims  for  damages,  but  the  pro- 
visions of  this  act  shall  be  in  addition  to  such 
charter  provisions,  and  such  daims  for  dam- 
ages, in  all  other  respects,  shall  conform  to  and 
comply  with  such  clurter  provtrions." 

Section  709t: 

"Compliance  with  the  provisions  of  this  act 
is  hereby  declared  to  be  mandatory  upon  all 
such  claimants  presenting  and  filing  any  such 
claims  for  damages." 

While  we  held  in  Maggs  r.  Seattle,  86 
Wash.  427,  150  Pac.  612,  that  this  act  did 
not  make  tbe  provisions  of  the  dty  charter 
mandatory,  but  referred  only  to  the  addition- 
al tequlreraents  contained  in  the  act,  never- 
theless we  said  in  that  case: 

"We  have  repeatedly  held  that  a  sabstantial 
compliance  witn  sach  charter  provisions  is  all 
that  is  required." 

The  notice  to  tbe  city  in  this  case,  accord- 
ing to  the  allegations  of  the  complaint,  de- 
scribed the  acddent  as  having  occurred  upon 
a  street  which  did  not  exist  at  all,  an  im* 
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possible  place,  and,  of  course,  was  eQuivalent 
to  no  descriptlra  of  the  place.  In  the  Ham- 
mock and  EUis  Cases,  above  noticed,  the 
place  was  approximately  described.  If  we 
m&y  say  that  the  notice  of  the  place  in  this 
case  Is  sufficient,  then  we  are  snbstantially 
reading  ont  of  the  charter  of  Tacoma  the 
necessity  ot  describing  the  place  with  reason- 
able certainty,  so  far  as  practicable.  It  was 
Dractlcahle  in  this  case  to  state  the  name  or 
number  of  the  street  upon  which  the  acci- 
dent occnrred.  It  Is  conceded  that  this  was 
not  done,  bat  that  the  acddent  was  described 
as  baring  occurred  upon  some  other  street 
than  the  one  named  In  the  notice.  We  are 
satisfied  that  the  notice  was  not  suffldent. 

It  is  argued  by  the  appellant  that  the  al- 
legation that  the  cooncU  knew  the  location 
of  the  place  Is  sufficient  to  avoid  the  neces- 
sity of  glvli^  the  proper  notice.  In  the  case 
of  Collins  V.  Spokane,  64  Wash.  153, 116  Pac. 
663.  35  L.  B.  A.  (N.  S.)  840,  In  discussing  the 
question  with  reference  to  a  notice  of  claim 
filed  without  stating  the  claimant's  re^dence, 
as  prescribed  by  the  dty  (barter,  we  said: 
"Tbe  appellant  offered  to  prove  that  the  place 
of  residence  of  the  appellant  was  known  to  tbe 
officers  of  tbe  city,  and  that  the  claim  was  re- 
jected OD  its  merits,  and  not  because  of  the  fail- 
ure of  the  appellant  to  give  notice  in  conform- 
with  the  sUtute.  Tbe  refusal  to  admit  this 
testimwiy  is  assigued  as  error.  The  statute 
makes  no  exception  in  such  cases,  and  there  is 
nothing  Id  the  record  to  indicate  that  tbe  appel- 
lant was  misled  by  aay  act  of  the  respondent. 
He  merely  failed  to  comply  with  the  statute, 
and  must  bear  the  burden  ot  his  own  inadver- 
tence.'* 

We  think  the  same  rule  should  apply  in 
this  case.  The  plaintiff,  through  his  own 
inadvertence,  or  that  of  some  one  employed 
by  him  to  file  the  claim,  omitted  to  state  the 
place  where  the  accident  occurred,  but  stated 
an  impossible  place.  This  was  Insufficient 
because  tbe  claim  did  not  comply  with  tbe 
charter  and  statutes  above  Quoted.  The 
court  therefore  propwly  sustained  the  de- 
mtirrer. 

The  order  apgeeleA  from  Is  therefore  af> 
firmed. 

MOBBIS,  O.  and  OHADWIGK  and 
VLJAB,  JJ^  ooncnr. 


(S8  Wasb.  44tt) 

HXJNLBY  T.  INGLE.    (Na  12637.) 
(Snpreme  Court  of  Washington.  Dec.  9,  1915.) 

1.  Appeal  and  Ebbob  ^=>7&I  —  Bbibfb  — 
Stbikiho  rBOU  Record. 

Tbongh  respondent's  brief,  in  referring  to 
the  record,  did  not  oomvij  with  prescribed  prac- 
tice, and  appdlant's  brief  contained  discourte- 
ous references  to  opposing  counsel,  neither  will 
be  stricken,  where  ooth  parties  discussed  the 
merits,  and  the  error  in  respondentia  brief  cast 
BO  additional  burden  on  the  court. 

riCd.  Note.— For  othv  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |  3102;  Dec  Dig.  «=3767.] 

2.  BEntBENCB  4=9l&— OBOEB^ViXIDITT. 

Though  the  court,  after  bearing  some  of  the 
eridence,  referred  the  case,  which  was  one  that 


might,  In  the  first  Instance,  have  been  sent  to  a 
referee,  that  act  la  not  error,  for  the  referee's 
findings  at  most  are  only  adnaory,  and  the  fact 
that  be  did  not  hear  all  of  the  wltaessss  was  not 

prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Beferenee, 
Cent  Dig.  H  24,  34;  Dec  Dig. 

3.  COBPOBATIONS  ^»117— TbASSFHB  OF  STOOK 

— Pbaudulent  Bbpeesbntationb  —  Rbme- 

dies  of  buteb. 

Though  the  manager  of  a  corporation,  who 
occupied  no  fiduciary  relation  towards  plaintiff, 
made  misrepresentations  in  selling  to  plaintiff 
his  shares  in  the  corporation,  yet  plaintiff,  hav- 
ing access  to  the  books  of  the  corporation 
through  his  father,  who  was  the  majority  stock- 
bolder  and  a  trustee,  cannot  recover,  not  having 
exercised  diligence  in  ascertaining  the  nntrntn 
of  the  representations. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  1 006;  Dea  Dig.  «»117.] 

Department  2.  Appeal  from  Superior 
Court,  Chehalis  County  ;  Mason  Irwin,  Judge. 

Action  by  J.  B.  Hnnley  against  B.  F.  Ingle. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

Mo^an  ft  Brewer,  of  Hoaulam,  for  aff- 
iant. Martin  F.  Brnit-h  and  Geo.  D.  Abel, 
both  at  Hoqolam,  for  respondent 

FDIXEETON,  J.  The  Hoqulam  Dairy  & 
Ice  Cream  Company  la  a  corporation  oi^nlz- 
ed  and  existing  under  and  by  virtue  of  the 
laws  of  tbe  state  of  Washington.  It  has  a 
capital  stock  of  $10,000,  divided  Into  100 
shares  of  the  par  value  of  $100  each.  On 
August  20,  1013,  these  shares  were  owned  or 
controll^  by  one  Peter  Hunley  and  the  re- 
spondent, B.  F.  Ingle,  the  former  owning  and 
controlling  50^  shares  and  the  latter  40%. 
On  the  day  named  tbe  respondent  sold  and 
transferred  bis  shares  to  tbe  appellant,  J.  B. 
Hunley,  for  a  consideration  of  $2,900,  $600  of 
which  was  paid  in  cash  and  the  balance  by 
promissory  notes,  four  In  number,  one  for  tbe 
sum  of  $300,  one  for  $666,  and  two  for  $667 
each,  becoming  due  at  different  dates.  Later 
on  the  appellant  conceived  that  be  had  been 
defrauded  In  the  transaction,  and  on  Novem- 
ber 6,  1913,  Instituted  the  present  action  to 
rescind  the  sale.  In  bis  complaint  he  alleged 
that  the  respond^t  prior  to  the  sale  had  the 
sole  charge  and  management  of  the  business 
of  the  corporation,  the  poesesslMi  and  charge 
of  its  books  of  account,  and  was  fully  aware 
of  Its  financial  condition,  and,  In  order  to  In- 
duce the  appellant  to  purchase  the  shares, 
made  ftilse  and  fraudulent  representations  to 
him  concerning  Its  financial  condition,  rep- 
resenting that  the  concern  was  solvent,  was 
being  operated  at  a  profit,  and  bad  netted  in 
the  previous  month  more  than  $500  over  and 
above  its  expenses.  He  further  alleged  that 
these  representations  were  untrue ;  that  the 
corporation  was  in  fact  Insolvent;  that  it 
was  being  run  at  a  loss ;  that,  instead  of  net- 
ting $500  over  and  above  Its  expenses  for  the 
month  named,  It  was  run  at  a  loss  during  that 
month ;  that  he  was  deceived  by  these  repre- 
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sentations  and  Induced  to  thereby  purchase 
the  stock,  whereas  had  the  truth  been  told 
him  concerning  the  financial  condition  of  the 
corporation,  he  would  not  hare  purchased  the 
stock.  Issue  was  taken  on  the  allegations  of 
the  complaint,  and  a  trial  was  entered  upon 
before  the  court  sitting  without  a  jury.  After 
the  trial  had  progressed  for  one  day  and  the 
part  of  another,  the  court  ordered  the  pro- 
ceedings suspended  before  the  court  direct, 
ordered  the  testimony  then  taken  to  be  tran- 
scribed, and  made  a  reference  of  the  cause  to 
a  referee,  directing  the  referee  to  continue 
the  hearing  of  the  cause  from  the  point  where 
the  court  had  left  it,  and  make  and  r^K)rt  to 
the  court  his  findings  of  fact  and  conclusions 
of  law  on  the  issues  InvolTed  in  the  cause. 
The  referee  appointed  continued  the  hearing 
of  the  eTidence,  and  at  the  conclusion  thereof 
made  findings  of  fact  and  conclusions  of  law 
faTorable.  to  the  respondent.  These  were  re- 
ported to  the  court,  and,  with  certain  minor 
exceptions,  adopted  by  it.  Judgment  was 
thereafter  entered  accordingly,  and  this  ap- 
peal prosecuted  therefrom. 

[1]  The  appellant  has  moved  in  Its  reply 
brief  to  strike  the  respondent's  brief,  contend- 
ing that  It  does  not  comply  with  the  statute 
or  the  rules  of  the  court  In  Its  references  to 
the  record.  The  respondent  has  made  a  coun- 
ter motion  to  strike  the  reply  brief  because  of 
discourteous  references  made  therein  to  op- 
posing counsel,  to  the  referee  and  to  the  trial 
court  Neither  of  these  motions  will  be  grant- 
ed. The  method  of  making  references  to  the 
record  in  the  first  brief  asked  to  be  stricken 
has  caused  the  court  no  inconvenience ;  and, 
as  opposing  counsel  have  replied  to  the  mer- 
its without  taking  the  ruling  of  the  court 
upon  their  motion,  we  have  the  right  to  as- 
sume, we  think,  that  they  did  not  find  the  ob- 
jection an  insurmountable  one.  Moreover, 
the  abase  complained  of  must  be  fiagrant  be- 
fore the  court  would  resort  to  the  remedy 
asked.  Ordinarily  It  would  give  the  part? 
in  fault  an  opportnnlty  to  correct  the  error 
and  resort  to  the  harsher  remedy  only  in  case 
of  bis  refusal  so  to  da  So  with  the  motion 
to  strike  the  appellant's  brief.  It  likewise  is 
not  so  flagrant  as  to  deny  the  appelant  the 
privily  of  arguing  his  cause  on  its  merits, 
and  we  feel  that  na  good  would  result  from 
striking  the  brief  and  allowing  it  to  be  refiled 
with  the  objectionable  portion  omitted. 

[2]  The  appellant  flnt  assigns  error  upon 
the  order  ot  the  court  directing  a  reference 
after  it  had  itself  entered  npm  the  trial  of 
the  cause.  But  this,  while  somewhat  irregu- 
lar, we  cannot  regard  as  error  warranting  a 
new  trial.  The  case  was  one  whldi  could 
properly  have  been  referred  in  tho  first  in- 
stance under  section  370  of  the  Code  (Rem.  & 
Bal.),  and  a  reference  would  have  been  unob- 
jectlMiable  at  the  time  it  was  made  had  tbe 
court  directed  the  referee  to  commence  anew. 
Bot  under  our  practice  the  referee's  findngs 
oa  the  facts  do  not  have  the  effect,  of  a  ver- 


dict of  the  jury.  They  are  advisory  only, 
and  the  cause  Is  triable  de  novo,  both  in  the 
superior  court  and  in  this  court,  on  the  evi- 
dence returned  by  the  referee.  The  f&ct  that 
all  of  the  witnesses  did  not  appear  before  the 
referee  Is  not  therefore  of  that  Importance  It 
would  be  were  be  the  final  arbiter  of  the 
facts.  We  are  constrained  to  bold  that  no 
prejudicial  error  was  committed  by  the  ac- 
tion of  the  court 

[3]  The  evidence  on  the  merits  of  the  con- 
troversy was  voluminous.  The  appellant  tes- 
tified to  a  series  of  representations,  whlt^ 
he  claims  were  made  to  him  by  the  defend- 
ant, concerning  tbe  finandal  condition  of  the 
corporation,  which  the  sequel  shows  were  un- 
true. The  respondent,  however,  as  emphati- 
cally denies  making  the  representations,  and 
the  circumstances  surrounding  the  transac- 
tion seem  to  weigh  as  much  for  the  one  as 
for  the  other.  But,  conceding  that  the  appel- 
lant may  have  been  misled  as  to  the  true 
financial  condition  of  the  corporation,  we 
think  it  was  not  altogether  the  fault  of  the 
respondent  The  appellant  did  not  exercise 
that  degree  of  prudence  in  making  the  pur- 
chase that  the  law  requires  of  one  under  like 
and  similar  circumstances.  The  respondent 
stood  In  no  fiduciary  relation  towards  blm. 
Neither  did  he  use  any  artifice  or  device  to 
mislead  or  deceive  him.  The  parties  were 
dealing  as  strangers,  at  arm's  length,  and 
stood  on  the  same  plane.  The  means  of  as- 
certaining the  exact  facts  were  at  the  appel- 
lant's command.  .  The  Peter  Hunley  who 
owned  the  majority  of  the  shares  of  stodc  in 
the  corporation  was  the  appellant's  father. 
It  was  be  who  first  su^sted  the  Idea  to  the 
appellant  of  purchasing  the  stock.  He  took 
part  in  the  negotiations.  Through  his  father 
the  appellant  had  access  to  tbe  books  of  the 
corporation,  and  could,  lu  a  very  short  time, 
have  ascertained  the  truth  of  any  of  the  mat- 
ters concerning  which  he  now  claims  he  was 
deceived. 

It  Is  true  the  father  claims  thai  he  was 
also  deceived  by  the  respondent's  r^resenta- 
tions,  but,  dearly,  he  was  in  no,  position  to 
daim  that  he  was  legally  deceived  therd>y ; ' 
that  is,  deceived  in  the  sense  that  a  cause  of 
action  would  result  to  him  therefor.  In  ad- 
dition to  being  the  majox^  8to(Aliotder,  be 
was  tile  vice  preddent  and  secretary  of  the 
corporation,  one  of  its  trustees,  and  took 
more  or  less  part  in  its  active  management 
That  he  knew  ttiat  the  business  was  not 
prospering  is  eTidenoed  by  the  fact  that  be 
was  called  upon,  from  time  to  time,  to  furnish 
funds  to  carry  It  on,  and  be  was,  at  tbe  time 
of  the  purchase,  personally  obligated  on  the 
corporation's  debts  in  a  much  larger  sum 
than  tbe  aK>ellant  testified  the  respondent 
represented  to  htm  that  tbe  corporaticm  then 
owed.  There  are  other  circumstances  which 
seem  to  us  to  take  the  case  from  without  the 
rule  for  which  the  appellant  contends,  but 
these  we  shall  not  discuss.  In  oar  opinion. 
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the  Jndgmokt  of  the  knrer  court  Is  in  accord 
with  the  record.  It  will  stand  affirmed. 

MORBIS,  a  J^t        MAIN  and  BLLIS. 
JJ.,  concur. 

(88  Waab.  CU) 
STATE  ex  teL  HOPMAN  ▼.  SUPBBIOB 
OOUBT  FOB  8N0H0UISH  COUK- 
TY.   (Now  1314a) 

(Supreme  (^urt  of  Washington.  Dec  16, 1916.) 

1.  Pbocess  «s»109  —  Pebsonax.  Sbbvict  on 

NONBESIDENT— EmCT  TO  OOVm  JCBISDIC- 

Tion. 

Where  in  a  garnishment  proceeding  It  ap- 
peared that  defendant  had'  transferred  to  a  resi- 
dent of  Illinois  a  debt  due  to  him  frtm  the  gar- 
nishee, a  notice  personally  served  on  such  non- 
resident in  Illinois  pursuant  to  an  order  for  per- 
sonal service  requiring  her  to  appear  within  60 
days  after  service  of  the  notice  and  a  copy  of  the 
order  upon  her,  and  to  serve  a  copy  of  her  an- 
swer, was  ineuective  to  give  the  court  juris- 
diction; such  service  not  complying  with  Rem. 
&  BaL  Code,  S  228,  providing  for  service  by 
pnblication,  or  with  section  234,  providing  for 
personal  service  on  a  defendant  out  of  the  state, 
and  not  being  authorized  by  section  196,  which 
anthorbses  taa  court  to  bring  in  necessary  par- 
ties, or  section  69,  which  authorizes  the  court 
to  adopt  any  suitable  procesa  neoesaarT  to  the 
exercise  of  its  jarisdicti<m. 

I  Ed.  Notew— For  other  cases,  see  FroceBS,  C&A 
Dig.  I  136;  Dec  Dig.  «»109.} 

2.  Statutes  «ss3289  —  CoNSTBUonon— Debo- 

QATION  OF  COHHOK  Lt&W— SEBVICB  ON  NON- 
AES IDB  VTa 

Bnn'.  &  BaL  Code,  I  228,  providing  for 
service  on  a  nonresident  defradant  by  publica- 
tiMi,  and  section  234,  providing  for  personal 
service  on  a  defendant  out  of  the  state,  being 
in  derogation  of  the  common  law,  must  be  strict- 
ly coDstmed,  and  their  reQuirements  most  be 
strictly  complied  with. 

[Ed.  Note.— Few  other  cases,  see  Statutes, 
Cent.  Dig.  S  320;  Dec  Dig.  i^239.1 

5.  Affeabance  ^»9— Qenbbal  Appeabancb 
— EnTBT  OF  Special  Apfeasance. 

Where  a  nonresident,  of  whom  an  attempt 
had  been  made  to  acquired  jurisdiction  by  per- 
sonal service,  entered  a  special  appearance  ob- 
jecting to  the  Jurisdiction  of  the  court  to  make 
any  order  affecting  her  rights  and  moved  to 
quash  the  notice  directed  to  her,  this  did  not 
conatitnte  a  general  appearance  giving  the  court 
joTiadiction  aver  ber. 

IKd.  Note.— For  other  cases,  see  Appearance, 
Cmat.  Dig.  H  42-52;  Dec  Dig.  «=>0.f 
4.  Apfbarancb  ^»9>— Gbnbkaz.  Appeabancb 

— What  Constitutes. 

Where  an  appearance  is  denominated  s^ 
dal,  and  invokes  the  court's  aid  not  only  on  ju- 
risdictional grounds,  but  over  the  subject-matter 
of  the  action,  the  appearance  is  deemed  gen- 
eraL 

CEd.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  SS  42-02;  Dec.  Dig.  «=»9.T 

6,  PBOHiBmoN  ©=»10  — RiGirr  to  Rzmedt— 

PBOCEBDINGS  WTTnOOT  JUBISDICTON. 

A  writ  of  prohibition  will  lie  where  it  ap- 
peans  without  controversy  as  to  the  facts  that 
the  respondent  court  is  proceeding  against  rela- 
tor without  first  having  acquired  Jurisdictioo 
over  her. 

fBd.  Note.— For  other  cases,  see  Pnrfiibition, 
Cent.  Dig.  SS  37-56;  Dec  Dig.  «=>10.] 

En  Banc  Probibitlon  by  the  State,  <m  the 
relation  of  Anna  Hopman,  against  the  Su- 


perior Court  tot  SnohomUh  County.  Writ 

issued. 

Cooley  &  Horan,  of  Everett,  for  relator. 
E.  W.  Klein,  of  Snohomish,  and  Colman  & 
Fogarty,  of  Everett  for  leapondoiL 

MAIN,  3.  This  is  an  original  appIlcEition 
In  this  court  for  a  writ  of  prohibition  dlrec- 
ed  to  the  superior  court  for  Snohomish  coun- 
ty, and  Hon.  Ouy  0.  Alston,  one  of  the 
Judges  thereof.  The  facts  which  authorize 
the  issuance  of  the  writ  prayed  for,  if  such 
writ  is  to  be  issued,  are  as  follows: 

On  July  23,  1910,  one  Franz  Schoenheider, 
being  then  the  owner  of  a  tract  of  land  In 
Snohomish  county  consisting  of  approximate- 
ly SO  acres,  sold  the  same  upon  contract  to 
one  Henry  Arnold.  On  July  9,  1914,  In  an 
action  pending  in  the  superior  court  for  Sno- 
homish county  in  which  Martha  Debne  was 
plaintiff  and  Franz  Schoenhdder  was  defend- 
ant, a  judgment  was  entered  In  favor  of  the 
plaintiff  and  agaiost  the  defendant  tn  the 
sum  of  f8)000.  Thereafter,  and  on  the  11th 
day  of  Angust,  1914,  the  plaintitC  caused  a 
writ  of  garnishment  to  be  issned  and  served 
upon  Henry  Arnoldt  who  bad  contracted  to 
purchase  the  land  mentioned  from  Schoen- 
helder.  At  the  time-  this  writ  was  served 
Arnold  owed  upon  the  ctmtract  a  balance  of 
$2,900,  and  interest  After  the  service  of 
the  writ  of  garnishment,  and  on  the  29tb 
day  of  Ai^put,  1914,  Arnold  answered  the 
same,  denying  that  be  was  indebted  to 
Schoenheider  in  any  sum  whatever,  or  that 
he  had  any  effects  in  his  possession  or  under 
his  ccMitrol  belonging  to  Schoenheider.  This 
answer  was  controverted  by  a  reply.  Upon 
the  issue  thus  framed  tbe  cause  came  on  to 
be  heard  before  tbe  superior  court  At  this 
bearing  it  devel<q>ed  from  the  evidence  that 
on  April  22,  1913,  Sclioenheider  had  trans- 
ferred all  bis  rights  to  the  purchase  money 
under  tbe  contract  of  sale  to  one  Anna  Hop- 
man,  a  reiddent  'of  CckA  county.  111.  As 
stated  in  the  answer  here  to  the  application 
for  a  writ  of  prohibition,  tbe  trial  Judge  was 
of  tbe  oi^on  that  the  transfer  to  Anna 
H<^?man  was  without  cmslderatloit,  and  was 
made  f«r  tbe  purpose  of  defrauding  the 
creditors  of  Scho«beider,  and  particularly 
tbe  plaintiff  in  the  action  wherein  judgment 
had  been  obtained  against  him  for  $8,000. 

On*  the  Ist  day  of  March,  1915,  the  trial 
court  entered  an  order  In  which  It  was  re- 
cited that  Anna  H<^man  was  a  necessary 
party  to  the  action,  ^nd  that  uotice  thereof, 
together  with  a  copy  of  the  order  directing 
notice,  should  be  served  upon  her,  either 
personally,  or  by  publication.  It  was  furtlier 
recited  In  the  order  that,  if  she  should  fall 
to  appear  in  the  action  and  defend  her  title 
to  the  land  contract,  and  the  money  due 
thereon,  that  judgment  "may  be  rendered 
against  tbe  said  Henry  Arnold  and  In  favor 
of  the  plaintiff,  and  that  such  Judgment  shall 
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be  a  complete  dlecharse  to  the  said  Henrr 
Arnold  from  aU  liaMIit?  tor  tlie  amonnt  re- 
maining dae  aptm  said  land  ccmtract." 

It  was  then  adjudged  In  the  orda  tbat 
Anna  Ht^uuan  "be,  and  she  is  hereby,  made 
a  party  deSandant  In  said  garnldiment  pro- 
ceeding." It  was  also  adjudged  that  serrlce 
of  process  dioidd  be  made  upon  Amui  Hop- 
man  as  a  nonresident  of  the  state  of  Wadh- 
'  ington.  The  order  contained  a  form  of  notice 
for  publication,  and  also  a  form  of  notice 
for  personal  service.  The  order  for  personal 
Berrlce  required  Anna  Hopman  to  appear 
within  60  days  after  the  date  of  the  service 
of  the  notice  and  a  copy  of  the  order  upon 
her,  and  serve  "a  copy  of  your  answer  to 
said  proceedings"  upon  the  attorneys  for  the 
plaintiffs  in  the  original  action,  giving  their 
names  and  irast  office  addresses.  This  notice, 
under  the  order  of  the  court,  was  issued  by 
the  clerk  thereof,  and  was  subsequently  per- 
sonally served  ui>on  Anna  Hopman  in  Coob 
county,  IlL 

On  the  2lBt  day  of  May,  1915,  Anna  Hop- 
man,  responding  to  the  notice,  appeared 
specially  in  the  action,  and  objected  to  the 
jurisdiction  of  the  court,  and  moved  the  court 
to  quash  the  notice  directed  to  her  on  the 
ground  tbat  the  same  was  not  authorized 
by  law.  The  motion  to  quash  the  service  was 
overmied  by  the  trial  court  No  writ  of 
garnishment  was  ever  served  upon  Anna 
Hopman,  nor  was  any  other  service  of  any 
process,  made  np(m  her  other  than  the  one 
mentioned.  After  the  trial  court  had  over- 
ruled the  motion  to  quash  the  service,  this 
action  was  begun  on  the  relation  of  Anna 
Hopman,  praying  for  a  writ  of  prohil^tlon 
directed  against  the  superior  court  for 
Snohopilsh  county,  as  already  Indicated. 

The  applicatitm  presents  three  questions: 
Fint  Was  the  trial  court  proceeding  to  de- 
termine Anna  Hopman's  rteht  to  the  money 
due  from  Arnold  under  the  contract  of  sale 
without  first  having  acquired  Jurisdiction  of 
her?  Second.  If  the  service  of  the  personal 
notice  and  a  copy  of  the  wder  In  Cook  coun- 
ty, 111.,  did  not  confer  jurisdiction,  did  the 
appearance  entered  in  the  superior  court 
amount  to  a  general  appearance?  And,  third. 
If  no  Jurisdiction  was  acquired  by  the  serv- 
ice, and  the  appearance  did  not  amount  to  a 
general  appearance,  is  the  relator  entitled 
to  the  writ  of  prohibition  here  sought? 

[1]  I.  Section  228,  Rem.  &  Bal.  Code,  pro- 
vides the  cases  wherein  a  defendant  to  an 
action  prosecuted  in  the  courts  of  this  state, 
and  such  defendant  not  being  a  resident 
herein,  may  be  served  by  publication.  Sec- 
tion 234  provides  that: 

"Personal  service  on  the  defendant  out  of  the 
state  shall  be  equivalent  to  service  by  publica- 
tion, and  the  sommcma  upou  the  defendant  out 
of  the  state  shall  contain  the  same  as  personal 
summons  within  the  state,  except  it  shall  require 
the  defendant  to  appear  and  answer  within  six- 
ty daya  aftw  sudi  personal  service  out  of  tlis 
state." 


The  respondent  here,  the  plaintiff  In  the 
action  In  the  superior  court,  In  causing  Anna 
Hopman  to  be  served  i>ersonally  In  Cook 
county,  IlL,  did  not  proceed  under  this  sec- 
tion of  the  statnU^  and  does  not  dalm  to 
bare  so  proceeded.  Tbo  sectioiis  of  the  stat- 
ute relied  on  as  JustU^big  the  procedure  are 
secttons  196  and  68  of  the  Code  (Rem.  ft  BaL). 

Section  196  provides: 

"The  court  may  determine  any  omtroversy  be- 
tween parties  before  It  when  it  can  be  done 
without  prejudice  to  the  rights  of  others,  or  by 
saving  their  rights;  but  when  a  complete  deter- 
mination of  the  controversy  cannot  be  had  with- 
out the  presence  of  otber  parties,  tiie  court  shall 
cause  them  to  be  brought  in." 

Secticai  69  provides: 

"When  jurisdiction  is,  by  the  Constitution  of 
this  state,  or  by  statute,  conferred  on  a  court  or 
judicial  officer  all  the  means  to  carir  it  into 
effect  are  also  given;  and  In  the  exercb*  of  tbe 
jurisdiction.  If  the  course  of  proceeding  be  not 
specifically  pointed  out  by  statute,  any  snitable 
process  or  mode  of  proceeding  may  he  adopted 
which  may  ap[>ear  most  conformable  to  the 
spirit  of  this  Code:" 

(I]  Statutes  authorizing  constructive  serv- 
ice of  process  by  publication  in  certain  cases 
where  i>ersonal  service  cannot  be  had  exist 
in  many,  if  not  all,  of  the  states  of  the  union. 
These  stotutes  are  in  derogation  of  the  com- 
mon law,  and  hence  are  to  be  strictly  con- 
strued and  closely  observed.  32  Cya  p.  467 ; 
Jordan  v..  Glblln,  12  Cal.  100;  Oohn  v.  Kem- 
ber,  47  Cal.  144;  Beckett  v;  Cuenln,  16  Colo. 
281,  25  Pac.  167,  22  Am.  St.  Btep.  399;  Gil- 
more  V.  Lampman,  86  Minn.  90  N.  W. 
1113,  91  Am.  St  Rep.  376;  Harness  v. 
Cravens,  126  Mo.  233,  28  S.  W.  971;  Hafem 
V.  Davis,  10  Wis.  501. 

Section  234,  Rem.  ft  BaL  Code,  above  quot- 
ed, authorizes  personal  service  out  of  tbe 
state,  and  provides  that  the  same  "shall  be 
equivalent  to  service  by  publication."  Statr 
utes  which  authorize  personal  service  upon 
a  party  out  of  the  state  are  likewise  in  dero- 
gation of  the  common-law  requlrem^t  of 
personal  service  within  the  jurisdiction  of 
the  court,  and  are  to  be  construed  with  like 
strictness  as  are  statutes  which  authorize 
service  by  publication.  19  End.  PL  ft  Pr. 
p.  611;  Hendrlx  v.  Hendrli,  103  Mo.  App^ 
40,  77  S.  W.  495;  Jennings  v.  Johnson,  148 
Fed.  337,  78  C.  C.  A.  329. 

In  32  Cyc.  p^  489,  the  rule  relative  to  serv- 
ice of  process  outside  of  the  state  ia  stated 
thus: 

"Personal  service  outside  the  state  is  fre- 

?iuently  provided  for  by  statute  as  a  substitute 
or  and  an  equivalent  to  service  by  publication, 
but  no  jurisdiction  over  the  person  of  tbe  defend- 
ant is  acquired  thereby  unless  defendant  actual- 
ly appears.  The  procedure  is  wholly  statutory, 
and  tha  provisions  of  tbe  statute  must  be  ob- 
served as  carefully  as  in  case  of  service  by  pub- 
lication." 

It  would  seem  clear,  th&«for^  If  tbe  rl^bt 
to  serve  personally  without  the  state  exists^ 
it  must  be  specially  conferred  by  stetate. 
Section  68  of  the  Code  (Bern,  ft  BaL),  undor 
wb^  It  Is  claimed  the  ivocedure  adopted 
in  this  case  la  authorised,  doea  not  In  teima 
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confer  npon  the  court  the  power  to  adopt  a 
process  for  the  purpose  of  acquiring  Juris- 
diction of  a  Donresldent  defendant.  What- 
ever may  be  the  iwwer  of  the  court  under 
that  section  of  the  statute  relative  to  the 
issuing  of  process  which  shall  be  served  with- 
in the  territorial  boundaries  of  the  jurisdic- 
tion of  the  court,  its  meaning  cannot  be 
stretched  to  include  the  power  to  adopt  a 
process  for  the  purpose  of  acquiring  Juris- 
diction where  the  defendant  Is  without  the 
state. 

Whether  the  court  bad  the  power  in  the 
garnishment  proceeding  to  direct  that  a  com- 
plaint be  filed  therein  charging  that  the 
transfer  to  Anna  HoEnaan  was  fraudulent, 
and  ordering  that  substituted  service  be  had 
upon  her  in  Cook  count?.  111.,  either  under 
the  sections  of  the  statute  authorizing  such 
serrice  by  publicatltm  or  the  section  of  the 
statute  providing  fyr  personal  service  with- 
out the  state,  is  a  question  not  now  properly 
before  us,  and  upon  which  we  express  no 
opinion. 

r3.41  II.  As  appears  in  the  facts  stated, 
Anna  Hopman  entered  a  special  appearance, 
objecting  to  the  Jurisdiction  of  the  court  to 
make  or  enter  any  order  afTectlng  her  rights, 
and  moved  the  court  to  quash  the  notice  di- 
rected to  her.  The  respondent  here  claims 
that  this  appearance  was  equivalent  to  a 
general  appearance,  and  therefore  conferred 
Jurisdiction  upon  the  trial  court  The  rela- 
tor claims  that  by  the  appearance  no  Juris- 
diction was  conferred  to  determine  any  ques- 
tloa  relative  to  the  merits  of  the  action. 
The  rule  upon  this  question  appears  to  be 
that,  where  an  appearance  Is  d«iominated 
special,  and  invokes  the  aid  of  the  court  not 
(mly  on  Jurisdictional  grounds,  but  over  the 
subject-matter  of  the  action,  the  ai^>earance 
will  be  deemed  goieral,  even  though  called 
special. 

In  Teater  v.  King,  36  Wash.  138,  76  Pac. 
688,  speaking  upon  this  question,  it  was  said: 

**The  upearance  of  appellant  was  in  form 
•pedal,  for  the  purpose  <^  objecting  to  the 
court's  jurisdiction  over  his  person  but  in  the 
body  of  his  motion  be  inv(^ed  the  jurisdiction  of 
the  court  below  on  the  merits,  when  he  asked 
for  a  dismissal.  A  party  denring  to  success- 
fally  chalieage  jurisdiction  over  his  person 
should  not  call  into  action  the  powers  of  the 
court  over  the  subject-matter  of  the  controversy. 
By  so  doing  he  waives  hla  spetnal  appearance, 
and  wQl  be  held  to  have  appeared  generally." 

In  Bain  v.  Thomas,  44  Wash.  382,  87  Pac. 
S04,  it  was  said: 

"In  the  motion  wherein  appellants  assumed 
to  appear  specially  they  did  not  ask  to  have  the 
service  of  summons  and  c<Knplaint  quashed,  nor 
did  they  conSne  themselves  to  a  prayer  for  the 
setting  aside  of  the  default  and  Judgment,  but 
they  prayed  that  the  judi^ent  be  set  aside,  and 
that  the  action  be  dismissed,  and  that  they  have 
jcdgmeDt  for  costs  and  disbursements,  and  such 
other  relief  as  to  the  court  might  seem  just;  and 
they  based  their  motion  upon  the  records,  flies, 
and  certain  affidavits,  some  of  the  latter  set- 
ting forth  facts  going  to  the  merits  of  the  con- 
troversy. We  think  their  appearance  must  be 
coostriied  to  be  generaL" 


In  the  presoit  case  Anna  Hopman  did  not 
ask  for  the  dismissal  of  the  action,  or  for 
costs,  and  did  not  invotc  the  Jurisdiction  of 
the  court  upon  the  merits.  Her  appearance 
was  conOned  solely  to  an  objection  to  the  ju- 
risdiction of  the  court  and  a  motion  to  quash 
the  service.  This,  we  think,  does  not  bring 
It  within  the  rule  of  the  cases  which  hold 
that  an  at^)earance,  thouf^  called  special, 
will  be  deemed  general  when  the  jurisdiction 
ot  the  court  upon  the  merits  Is  invoked. 

[B]  III.  From  what  has  already  been  said 
it  a];q>ears  that  the  court  was  proceeding 
without  first  having  acquired  jurisdiction, 
^ther  by  service  of  the  process  upon  Anna 
Hopman  in  Cook  county.  111.,  personally,  or 
by  the  appearance  which  she  subsequ^tly 
entered.  The  rule  appears  to  be  well  settled 
that,  where  the  jurisdiction  of  the  court  dom 
not  depend  upon  some  controverted  fact  to 
be  determined  by  it,  and  the  court  Is  pro- 
ceeding without  or  In  excess  of  Its  jurisdic- 
tion, the  writ  of  prohibition  will  lie.  State 
ex  rel.  Fidelity,  etc.,  Co.  v.  Superior  Court, 
151  Pac.  1004;  State  ex  rel.  Wood  v.  Supe- 
rior Court,  76  Wash.  27, 135  Pac.  494. 

In  the  case  last  cited,  speaking  upon  this 
ilneatioii.  It  was  said: 

"It  is  contended  that  there  is  a  plain,  speedy, 
and  adequate  remedy  by  appeal,  and  for  that 
reason  toe  writ  in  any  event  should  not  issue. 
But  the  lew  appears  to  be  that  where  the  court 
is  proceeding  with  a  case  without  6rst  having 
acquired  jurudictiiHi.  It  presents  a  proper  case 
for  the  Invocation  m  the  writ  of  problbiti<m"— 
citiug  authorities. 

The  writ  will  Issue  fbr  the  purpose  of  inre- 
venting  the  snpolor  court  tnm  proceeding 
with  the  cause  as  agaliut  Anna  Hopman. 

MORRIS,  a  J.,  and  MOUNT,'  HX>LCOMB. 
El/USy  FULLEEKTON,  and  PABKEB,  JJ.. 
concur. 

MUBRAT    T.    MacDOUGALL   &  SOUTU- 

WIOK  GO.  et  aL   (No.  12723.) 
^Supreme  Oourt  of  Washington.   Dec.  3,  191S.)^ 

COBFOEATIONS    ^»466  —  OFFICEES  AND  EM- 
FLOT^S  —  DmCHABQI  —  SUTUTOBT  PBOVI- 

BIONS. 

Under  Bern.  &  Bal.  Code,  S  3683,  providing 
that,  when  a  certificate  of  incorporation  has 
been  filed,  the  incorporators  shell  be  a  body  cor- 
porate with  power  to  a^raint  such  officers, 
agents,  and  servantB  as  the  business  of  the  cor- 
poration shall  require,  to  require  Budi  security 
as  may  be  thought  invper,  aod  to  reitaove  them 
at  will,  a  person  employed  by  a  corporatjon  as 
its  manager  was  subject  to  discharge,  though 
his  contract  was  for  a  period  of  five  yean,  and 
the  contract  was  authoriied  by  the  bMurd  of 
trustees  and  by  an  unanimous  vote  of  the  stock- 
holderg,  as  the  case  is  controlled  by  the  stat- 
ute, and  the  employment  of  agents,  officers,  end 
servants  is  committed  to  the  trustees,  and  not 
to  the  stockholders. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §  1806;   Dec.  Dig.  <&=>456.] 

D^ariment   1.     Appeal   from  Superior 
Court,  King  County;  J.  T.  Ronald,  Judge. 
Action  by  James  C.  Murray  against  the 
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MacDoQgall  &  Southwlc^  Company  and 
aootber.  From  a  judgment  of  dismissal, 
plaintiff  appeals.  Affirmed. 

Brightman,  Halventadt  &  Tennant,  of 
Seattle  for  awellaot  Farrell,  Kane  & 
Stratton,  of  Seattle,  for  respondents. 

CHADWICK,  J.  In  January,  1909,  ap- 
pellant entered  Into  a  contract  with  respond- 
ent company,  a  coritoratlon,  to  act  as  Its 
manager  for  a  period  of  five  years  from 
February  1,  1909.  The  salary  agreed  upon 
was  $5,000  per  year,  to  be  paid  in  monthly  In- 
stallments. It  Is  alleged  In  tbe  complaint 
that  this  contract  was  authorized  by  the 
board  of  trustees  of  the  respondent,  and  by 
the  unanimous  TOte  of  Its  stockh<Aders.  Ap- 
pellant commenced  his  work  as  manager  on 
the  1st  day  of  February,  1909,  and  was  dis- 
charged by  the  respondent  on  tbe  11th  day  of 
June,  1910.  Appellant  brought  this  action, 
alleging  a  breach  of  contract,  and  fixing  as 
the  amount  of  his  damages  tbe  salary  he 
would  bare  earned  If  he  had  continued  In  the 
employ  of  the  respondent  until  the  end  of 
the  term.  The  court  below  sustained  a  de- 
murrer to  tbe  complaint  Appellant  refused 
to  plead  further,  and  a  Judgment  for  dis- 
missal was  entered. 

We  understand  that  It  Is  conceded  that 
tbe  case  falls  within  Llewellyn  v.  Aberdeen 
Brewing  Co.,  65  Wasb.  319,  118  Paa  30,  Ann. 
Gas.  1913B,  667,  and  Hewson  t.  Peterman 
Mfg.  Co.,  76  Wash.  600,  136  Pac.  1158,  51  I* 
E.  A.  (N.  S.)  398,  unless  overruled  or  dis- 
tinguished, or  unless  tbe  allegation  that  tbe 
contract  was  authorized  by  the  trustees  and 
by  tbe  unanimous  Tote  of  the  stockholders 
takes  It  out  of  the  rule.  Tbe  cases  referred 
to  are  decided  squarely  upon  the  statute,  and 
we  have  no  disposition  to  modify  them.  It  is 
a  primary  rule  of  statutory  construction  that 
courts  cannot  overcome  statutes  not  unlaw- 
ful in  themselves  or  violative  of  some  pro- 
vlsliHi  of  the  Constitution  to  meet  the  equities 
of  any  particular  case;  the  presumption  be- 
ing that  tbe  Legislature  has  passed  tbe  act 
advisedly  and  with  reference  to  every 
posdble  condition  that  might  arise  under  it 

Zt  Is  contended,  however,  that  the  Llewel- 
lyn Case  did  not  hMd  that  a  board  of  trustees 
of  a  corporation  may  discharge  an  em- 
ployC  at  win ;  that  tbe  logic  of  that  opin- 
ion rests  In  the  suggestion  of  tbe  writer  of 
tbe  opinion  that.  If  the  trustees  were  per- 
mitted to  employ  an  agent  or  servant  at  will 
and  for  a  term  extending  over  their  own 
terms  of  office,  it  might  be  detrimental  to  the 
Interests  of  the  stockholders,  and  thus  force 
a  condition  from  which  the  stockholders 
might  obtain  no  relief  by  any  lawful  means 
or  method,  their  primary  right  of  government 
being  limited  to  the  right  of  selecting  tbelr 
own  trustees.  It  Is  further  contended  that 
It  does  not  deny,  but  leaves  open  for  affirma- 
tion, a  rule  of  substantive  law  which,  if  ap- 
plicaUe,  must  control  the  case  at  bar;  that 


is,  If  the  statute  was,  as  b  Indicated  by  some 
of  tbe  expressions  In  tbe  opinion,  passed  for 
tbe  benefit  of  the  stockholders.  It  Is  a  benefit 
that  can  be  waived,  and  In  the  Instant  case  It 
has  been  waived. 

Whatever  may  have  been  said  In  the 
Llewellyn  Case,  we  think,  nevertheless,  that 
tbe  case  is  controlled  by  the  statute,  and  that 
It  Is  not  within  our  power  to  write  an  exc^ 
tlon  Into  It  It  is  provided  that  a  corpora- 
tion, acting  through  its  trustees,  shall  have 
power — 

"to  appoint  such  officers,  agents  and  servants  as 
tbe  business  of  tbe  corporation  shall  require, 
to  define  tbelr  powers  and  prescribe  their  duties 
and  fix  their  compensation ; 

"5.  To  require  of  them  such  security  as  may 
be  thought  proper  for  tbe  fulfillmeot  ot  tbeir  du- 
ties, and  to  remove  them  at  will ;  except  that 
no  trustee  shall  be  removed  from  office  unless 
by  a  vote  of  two-thirds  of  tbe  stoeUiolderB,  as 
hereinafter  provided." 

Rem.  &  Bal.  Code,  S  3683. 

It  Will  be  obewved  that  the  whole  mav- 
agemrait  ot  the  cwpwatlon  Is  In  the  board  of 
trustees,  and  tbe  fact  that  the  stockholders 
may  have  authorized  or  may  have  ratified 
an  act  does  not  take  It  without  Oie  statute. 

"Where  the  board  of  directors  are  authorized 
by  the  statute  or  by  law  to  appoint  such  offi- 
cers or  agents  as  tbey  deem  proper,  who  shall 
hold  their  places  during  the  pleasure  of  the 
board,  the  Iward  cannot  ai^int  such  officer  or 
agent  for  a  definite,  fixed  period  ;  such  officer  is 
bound  to  know  that  he  is  removable  at  the  pleas- 
ure of  the  board,  and  that  a  contract  for  a  deC- 
initp  period  is  executed  without  authority.**  7 

R.  a  li.  48a 

We  said  the  same  thing  In  the  Llewellyn 

Case: 

"He  must  be  held  to  have  entered  into  the  con- 
tract subject  to  the  statutory  authority  vested 
in  the  corporation  trustees  by  which  they  were 
empowered  to  remove  him  at  wilL"  Llewellyn 
V.  Aberdeen  Brewing  Co.,  65  Wasb.  323,  IIS 
Pac.  30,  Ann.  Cas.  191SB,  667. 

Two  reasons  for  holding  that  this  case 
furnishes  no  exception  to  the  rule  suggest 
themselves  to  our  minds  as  sufficient  The 
one  Is  that  the  stockholders  would  have  no 
right  or  authority,  under  tbe  statute,  to 
direct  the  trustees  to  employ  any  parttcolar 
person.  The  employment  of  agents,  officers, 
and  servants  Is  committed  to  the  trustees, 
and  to  the  trustees  alone.  Neither  could  the 
stockholders  compel  the  employment  of  any 
particular  person.  It  follows  that  having  no 
power  to  authorize  or  compel  such  employ- 
ment, ttiey  could  not  ratify  an  employment 
so  as  to  take  away  a  discretion  which  the 
law  has  vested  in  the  trustees.  If  tbe  stock- 
h(Mers  are  not  in  sympathy  with  the  man- 
agement, or  are  not  willing  to  abide  by  the 
Judgment  of  the  trustees,  a  remedy  is  given 
by  the  same  statute,  and  that  is  that  they 
may  remove  tbe  trustees,  or  any  of  them,  by 
a  two-thirds  vote  of  the  stock  represented  at 
a  meeting  of  the  stockholders. 

ThB  second  reason  is  that,  if  the  act  be 
authorized  by  the  stockholders,  the  case  dif- 
fers in  no  way  firom  the  Llewdlyn  Case;  for, 
if  it  be  held  for  a  moment  that  tb»  stock- 
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boldera,  notwithstanding  the  statute^  conld 
authorize  the  employment  In  the  first  in- 
stance, the  ooroUary  ot  that  principle  would 
be  of  equal  force;  that  Is,  that  the  trustees 
having  employed  a  person  under  a  term  con- 
tract, and,  the  stockholders  having  permitted 
such  employment  to  continue  bey <Hid  a  rea- 
sonable time  for  oblecOon,  snch  authorization 
would  be  incited  In  law,  thus  defeating  the 
policy  of  the  law  «itlr61y. 

Appellant  puts  rdlance  up<m  the 'observa- 
tion of  Mr.  Hcnrawetz,  In  his  work  on  Private 
Corporations,  Where  he  says  at  section  541, 
In  speaking  ot  the  rerocatton  of  the  power 
of  agents: 

**But  the  directors  of  a  corporation  have  no 
implied  authority  to  revoke  the  power  of  tliose 
ageots  who  are  appointed  bj  a  vote  of  the 
shareholders,  or  whose  office  is  fixed  and  reg- 
ulated by  the  charter." 

We  think  this  no  more  than  an  observation 
on  the  part  of  the  author  as  to  what  the  law 
might  be  In  the  absence  of  a  statute  or  if 
the  privileges  of  the  stockholders  were  d^ 
fined  in  the  charter.  The  statute  leaves  us 
no  room  for  speculation  as  to  what  rule 
would  obtain  if  we  were  free  to  inquire  be- 
yond its  terms. 

Therefore,  up<ai  the  authority  of  the  stat- 
ute and  our  own  decisions,  the  Judgment  of 
the  court  below  is  sustained. 

Affirmed. 

MOHIIIS,  O.  J.,  and  FULLBRTON, 
MOUNT,  and  BLLIS,  JJ.,  concur. 


(88  Wash.  634) 

'CLOUKIB  V.  SEMPLS}.    (No.  12893.) 

(Supreme  Court  of  WasUngton.  Dee.  11, 1916.) 

1.  TaiAx,  ^9165— Nonsuit— Atfibuativb  Bb- 

UEF. 

Where  at  the  close  of  plaiDtifTa  evidence 
defendant  offered  no  evidence,  bat  moved  for  a 
nonsuit,  it  was  error  in  sustaining  the  motion 
to  make  findings  of  ^ct  and  conclusions  of  law, 
supporting  the  affirmative  allegations  of  defend- 
ant's answer,  and  enter  judgment  referring  to 
them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  373,  374;  Dec  Dig.  *=»ie5.1 

2.  Afpul  and  Bbbob  «a»1061— Nonsuit— 

AmKKATXVX  RgUEF— HABMUBS  EbBOB. 

Such  error  Is  not  rendered  harmless  by  the 
fact  that  plaintiff  could  treat  the  judgment  as 
one  of  simple  nonsuit  or  dism-issal  and  govern 
himself  accordingly,  since  in  a  future  action  the 
judgment  could  be  pleaded  in  bar. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
tlrror,  Cent  Dig.  »  4137,  42(0-4211;  Dec. 

Dig.  «»ioei.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  John  E.  Humphries, 
Judge. 

Action  by  Z.  Cloukie  against  EMe  M.  Son- 
pie.  Judgment  for  defendant,  and  plaintiff 
appeals.  Beversed. 

Parker  &  Kallna,  ot  Seattle,  for  appellant 
Boney  &  loveless,  of  Seattle,  for  respondent. 


HOLCOMB,  J.  [1]  At  the  trial  below,  up- 
on the  conclusion  of  plaintiffs  testimony,  de- 
fendant moved  for  a  nonsuit  for  failure  of 
proof  on  the  part  of  plaintiff,  and  dtfendant 
offered  no  tesdmony.  Hiereafter  the  trial 
Judge  made  affirmative  findings  of  fiict,  sup- 
porting the  affirmative  allegations  of  defend- 
ant's answer,  and  oondnslons  of  law  in  con- 
formity therewith,  and  entered  Judgment,  re- 
tiring to  ttie  findings  and  conduidons,  and 
adjudged  that  'plaintiff  take  nothing  under 
his  complaint  herein,  and  that  the  sidd  com- 
plaint be  dismissed." 

[2]  It  is  conceded  by  respondrat  that  she 
was  not  entitled  to  any  afllrmatlve  relief  up- 
on «  nonsuit  for  failure  of  proof  on  the  part 
of  appellant,  but  that  appellant  is  not  injur- 
ed, for  be  can  treat  the  Judgment  as  a  mere 
judgment  ot  dlamisaal  or  nonsuit  and  govern 
himself  accordingly.   The  difficulty  is  that 


the  record  does  not  so  warrant  In  any  fu- 
ture adlon  this  Judgment  could  be  affective- 
ly sst  up  and  pleaded  in  bar,  and  present 
counsel  for  respondoit,  however  honoraUe 
and  ethical,  might  not  have  control  of  the 
matter. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  enter  an  or- 
der, or  Judgment  annulling  and  setting  aside 
the  findings  of  fiict  and  oon<dusions  of  law 
mtered  thereon,  and  enter  a  sin^tle  Judg- 
ment <^  nonsuit  and  dismissal  of  the  cause 
without  prejudice. 

Appellant  will  have  his  eo^  of  appeaL 

MORRIS,  a  J.,  and  BAUSMAN,  PAR- 
KER, and  MAIN,  JJ.,  concur. 


(88  Wasb.  457) 
KENNEDY  et  at  v.  ANDERSON  et  aL 
(No.  12740.) 
(Supreme  Court  of  Washington.-  Dec.  9,  1916.) 

1.  Taxation  iS=>769— Tax  Deeds— VAuorrr. 

Where  property  directed  sold  for  taxes  was 
described  as  lying  within  an  addition  according 
to  the  recorded  plat  and  the  tax  deed  so  de- 
scribed it,  the  fact  that  the  plat  did  not  show 
such  land,  that  there  was  other  property 
which  might  well  fill  the- description,  and  that 
^e  county  treasurer  pointed  out  a  tract  out- 
side the  addition  as  that  sold  will  not  entitle 
the  purchaser  to  reformation  of  the  deed,  for  the 

Eurcbaser  takes  with '  notice  of  all  infirmities 
1  the  tax  proceedings  as  well  as  the  deed. 
[£d.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §«  1533-1536;  Dec.  Dig.  «=»769.] 

2.  Advebse  PossBSSion  ^»93— Patmznt  or 
Taxes— DuBATiON  ano  Continuitt. 

To  acquire  title  to  vacant  and  unoccupied 
land  by  payment  of  taxes,  the  payment  must  be 
made  for  seven  successive  years,  and  canoot  be 
made  in  a  lamp  inm,  taxes  having  been  delin- 
quent 

[VA.  Note. — EV>r  other  cases,  see  Adverse  Pos- 
session, Cent  IHlg.  H  626-627;  Dec.  Dig. 
93.] 

Department  2.  Appeal  from  Superior 
C!ouTt,  Pierce  County;  M.  Ii.  Clifford,  Judge. 

Action  by  Cora  L.' Kennedy,  as  admlnis* 
tratrix  of  the  estate  of  J.  M.  Kennedy,  de- 


>For  other  cases  see  same  to^o  and  KBY-NUMBBR  In  all  Key-Numbored  DlgesU  and  lodUM 
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ceased,  and  others,  against  3.  H.  Anderson 
and  others.  Judgment  for  defendants.  Plain- 
tiffs appe&L  Affirmed. 

H.  W.  Lueders  and  Jas.  W.  Anderson,  both 
of  Tacoma,  for  appellants.  Fogg  fit  Fogg 
and  J.  W.  A.  Mlchola.  all  of  Tacoma,  for  re- 
spondents. 

MOUNT,  J.  This  action  was  brouglit  to 
reform  a  deed,  and  to  qoiet  title  to  certain 
real  estate  In  Pierce  coQoty,  the  plaintiffs 
alleging  that  they  are  the  owners  of  thQ 
property.  The  defendant  Stetson  Investment 
Company  filed  an  answer  denying  that  the 
plaintiffs  were  the  owners  of  the  property, 
the  title  of  which  is  sought  to  be  quieted, 
afad  alleged  title  in  itself.  Upon  a  trltU  of 
the  case  to  the  court  without  a  Jury,  the 
court  found,  in  substance,  that  the  property 
belonged  to  the  defendant  Stetson  Invest- 
ment Company,  and  entered  a  judgment  de- 
nying the  relief  prayed  for  by  the  plaintiffs, 
and  quieted  the  title  to  the  property  in  the 
Stetson  Investment  Company.  The  plain- 
tiffs  have  appealed  from  that  Judgment 

It  appears  from  the  record  In  the  case  that 
many  years  ago  a  portion  of  Balch's  dona- 
tion claim,  located  in  Sec  31,  Tp.  20  N.,  R. 
2  El.  W.  M.,  was  platted  into  lots,  blocks, 
streets,  and  alleys.  This  plat  was  desig- 
nated as  "Balch's  Steilacoom."  This  plat 
did  not  cover  the  whole  of  the  donation 
claim,  but  ran  diagonally  across  the  claim 
from  northeast  to  sonthwest,  so  that  at  the 
northeast  corner  of  the  plat  the  blo<^  were 
triangular  in  shape,  and  the  streets  Inter- 
sected the  north  line  of  the  d<matlon  claim 
at  an  angl&  Prior  to  the  year  TSOi  a  tri- 
angular tract  upon  this  plat  was  assessed 
for  taxes.  The  taxes  were  pemdtted  to  be- 
come delinquent,  and  In  1904  a  dellnqnent 
tax  foredoaure  suit  was  proseonted  hjr  Pierce 
county,  and  ttds  triangular  tract  was  sold 
under  sudi  foreclosure  proceedings,  and  bid 
In  by  Pierce  county.  Thereafter  the  commis- 
sioners of  Pierce  county  directed  a  sale  of 
the  tract  described  as  follows: 

"A  triangular  block  north  of  Commercial  and 
east  of  Cedar  streets  as  the  same  are  designated 
upon  map  of  Balch's  Steilacoom." 

In  January,  1906,  at  a  public  sale  held  by 
the  treasurer  of  Pierce  county,  this  prop- 
erty was  bid  in  -by  J.  M.  Kennedy,  the  hus- 
band of  the  plaintiff  Cora  U  Kennedy,  and 
Mr.  Koinedy  thereupon  paid  the  pur<diase 
price  and  rectived  a  receipt  therefor.  A  few 
days  later  Mr.  Kennedy  lost  bis  life.  In 
February,  1906,  Pierce  county  conveyed  to 
Mrs.  Kennedy  the  tract  of  land  described  as 
follows: 

"A  triangular  block  north  of  Commercial  and 
east  of  Cedar  streets  as  the  same  is  designated 
upoD  map  of  Balch's  Steilacoom  according  to 
the  recorded  plat  thereof  on  file  in  the  auditor's 
office  of  Pierce  county,  Washington." 

If  any  such  block  appears  upon  the  plat, 
it  Is  very  small,  and  formed  where  these  two 
streets  cross  each  other. 


[1]  Taxes  were  assessed  against  this  prop- 
er^, and  also  against  a  triangular  i^ece  of 
property  lying  uorth  of  the  plat  of  Baldi's 
Steilacoom.  and  between  that  plat  and  the 
Inner  harbor  line  of  Puget  Sound.  This 
tract  lying  north  of  the  plat  of  Balch's  Steil- 
acoom is  a  triangular  piece,  the  base  of 
wbidi  is  700  feet  long,  and  the  perpendic- 
ular 101.SS  feet  It  contains  a  little  more 
than  an  .acre  of  land.  Tbis  tract  of  land  is 
described  by  metes  and  bounds  as  follows: 

"Beginning  at  the  northeast  corner  of  the 
Lafayette  Balcb  donation  land  claim  in  secti'ja 
81,  township  20  north,  range  2,  east  of  the 
Willamette  meridian,  in  Pierce  county,  Wash- 
ington; running  tbeoce  south  along  the  east 
line  of  said  Balch  donation  land  claim  a  dis> 
tance  of  101.55  feet,  more  or  leas,  to  the  north- 
east comer  of  Balch's  Steilacoom;  running 
thence  west  along  the  north  boundary  line  of 
Balch's  Steilacoom  to  the  meander  line  of  Pa- 
get Sound;  thence  northeasterly  and  easterly 
along  the  meander  line  of  Puget  Sound  to  the 
beginning,  and  containing  about  1.10  acres." 

The  appellants  claim  that  the  property 
sold  by  the  county  and  deeded  to  Mrs.  Ken- 
nedy Is  the  triangular  tract  lying  north  of 
the  plat  known  as  Balch's  Steilacoom.  for 
the  reason  that  after  the  sale,  but  before 
the  deed  was  issued,  the  coun^  treasurer 
pointed  out  this  tract  as  the  one  described, 
and  because  there  la  no  such  tract  app«u> 
Ing  upon  the  plat  of  Batch's  Steilacoom,  and 
because  the  deed  from  Pierce  county  de- 
scribes a  tract  in  Balch's  Steilacoom,  that 
they  are  entitled  to  have  the  deed  reformed 
so  as  to  include  the  tract  north  of  the  plat 
of  Balch's  Steilacoom.  We  shall  not  attempt 
to  follow  all  of  the  contentions  of  the  ap- 
pellant The  case  seems  to  be  a  very  plain 
and  simple  one.  Pierce  county  acquired  title 
by  a  f<nrced  sale  upon  delinquent  tax  fore- 
closure. The  plaintUEs  acquired  the  title 
only  which  Pierce  county  had,  and  no  more. 
They  took  vrith  notice  of  defects  In  the  fore- 
closure proceedings  and  In  the  tax  levies. 
As  stated  above,  the  deed  from  the  cotmty 
to  Mrs.  Kennedy  describes  the  triangular 
block  as  belug — 

"north  of  Commercial  street  and  east  of  Cedar 
street  as  the  same  is  designated  upon  map  of 
Balch's  Steilacoom,  according  to  the  recorded 

flat  thereof  on  file  in  the  .auditor's  office  of 
lerce  county,  Wash." 

An  examination  of  this  map  does  not  dis- 
close any  triangular  piece  within  the  plat 
at  the  Intersection  of  these  streets.  If  there 
was  no  such  block  within  the  plat.  It  is  clear 
that  no  tax  could  be  rightfully  levied  thereon ; 
and  If  a  tax  was  levied  upon  property  whldi 
did  not  exist,  and  title  passed  through  the 
forms  of  sale,  of  course  neither  Pierce  coun- 
ty nor  Its  grantee  acquired  any  property. 
The  deed  from  the  county  to  Mrs.  Kennedy 
does  not  purport  to  convey  property  lying 
outside  or  north  of  the  plat  of  Bal<^*s  Steil- 
acoom, but  recites  that  the  same  is  desig- 
nated upon  the  map  of  Balch's  Steilacoom. 
It  follows,  of  course,  that  such  deed  could 
not  convey  property  not  sold  or  property 
outside  of  the  plat;  and  the  deed  will  not 
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be  leformed  bo  as  to  Inclnde  property  not 
■abject  to  tbe  parttcnlar  tax  for  which  the 
property  was  sold. 

"A  tax  title  being  a  purely  technical  title,  ai 
distingnished  from  a  meritorious  title,  aud  de- 
pending for  its  validit;  on  a  strict  compliance 
with  the  requirements  of  the  statutes  in  respect 
to  all  the  prior  proceediogs,  which  are  wholly  in 
ioTitam  as  respects  the  owner  of  the  property,  a 
court  of  equity  will  not  interfere  to  reform  a 
tax  deed  or  order  the  coirectlon  of  errora  in  It" 
37  Cyc  14aO. 

We  are  satisfied  that  the  court  correctly 
found  that  the  land  lying  north  of  Baler's 
Stellacoom  was  not  the  tract  of  land  pur- 
chased by  the  county  at  the  tax  sale,  or  sold 
by  the  county  to  tbe  plaintiffs.  It  Is  plain, 
for  this  reason,  that  the  deed  will  not  be 
reformed  to  cover  that  land,  ^be  fact  that 
the  county  treasurer  pointed  out  land  not 
sold  to  or  belonging  to  tbe  county  wonld  not 
Justify  a  reformation  so  aa  to  Include  lands 
belonging  to  third  parties. 

[2]  The  apiwUantB  also  claim  title  to  the 
land  In  question  by  reason  of  having  paid 
taxes  for  seven  years.  But  it  appears  plain- 
ly from  the  record  that  tbe  land  was  not 
in  the  active  i>osaesslon  of  any  one,  but  was 
entirely  wild  and  unimproved ;  that  in  May, 
1912,  when  taxes  were  delinquent  against 
this  tract  of  land,  the  appellant  redeemed 
some  tax  certificates  and  paid  the  taxes  for 
the  year  1912,  making  six  years'  taxes  In  aU. 
We  have  held  that,  in  order  to  acquire  title 
by  the  payment  of  taxes  upon  vacant  and 
unoccupied  lots,  as  these  lots  were,  the  pay- 
ment cannot  be  made  in  one  sum,  but  must 
be  made  In  successive  years.  Trommel  v. 
Mess,  46  Wash.  137,  89  Pac.  487.  And  In 
any  event  it  is  apparent  from  what  we  have 
already  said  that  the  appellants  do  not  have 
a  paper  title  to  this  tract  of  land. 

Upon  both  points  we  think  the  trial  court 
was  right,  and  tbe  Judgment  la  therefore  af- 
fhrmed. 

MORRIS.  C.  J.,  and  CHADWICK,  OLUS, 
and  FULLERTON,  JJ.,  concur. 


<aS  Waah.  384) 
SIUUONS  V.  NORTHERN  PAa  RT.  CX>. 
(No.  12515.) 
(Supreme  Court  of  Washington.  Dec  8, 1915.) 

1.  Deeds  «=>94  —  Constbuction  —  Resebta* 
TION— Mbboeb. 

Where  persons  holding  a  contract  to  pur- 
chase laud  from  a  railroad  company  entered 
into  an  agreement  with  the  company,  glTinjr  it 
tbe  privilege  to  remove  gravel  from  the  premises, 
and  tbe  company's  deed,  thereafter  executed, 
conveying  the  land  to  the  purchasers,  made  no 
mention  of  such  agreement,  the  etunpany's  right 
to  remove  the  gravd  was  lost. 

nSd.  Notew— For  other  cases,  sea  Deeds,  Cent 
T>tg.  I  260;  Dee.  Dig.  «»94.] 

2.  Deeos  «=b142— Resebvatioh  in  Desn  to 
THisn  PEBSON— Effect. 

A  cedtal  in  a  deed  from  such  pordiasen  to 
a  tiiird  person  that  the  deed  was  subject  to  a 
contract  permitting  the  railroad  company  to  re- 
move ^avel  did  not  revive  the  company's  right 


to  remove  gravel  where  Che  company  was  a 
stranger  to  the  deed. 

[Ed.  Mote.—For  other  cases,  see  Deeds,  Cent. 
Dfcg.  i  464 ;  Dec.  Dig.  «=»142.1 

8.  Appeal  and  Ebbob  €=>22&— PBSSEifTATioic 

Bei^w— Cosra. 

Where  a  party  defendant  in  a  mortgage 
foreclosure  suit  did  not  claim  costs  below,  the 
trial  court's  failure  to  allow  costs  to  him  could 
not  be  reviewed. 

[Ed.  Note.—For  odier  cases,  ape  Appeal  and 
Brrof,  Cent.  Dig.  S  1324;  Dec.  Dig.  •s>226.] 

Di^rtment  2.  Appeal  from  Superior 
C!ourt,  (3hehaUs  Cionn^;  Ben  Sheeks,  Judge. 

Action  by  (Sordon  L.  Simmons  against  Je- 
hlel  Ghnrdi  and  othenk  From  Judgment  tor 
plaintiff,  the  Northern  Padfic  Railway  Com- 
pany.  a  coiporaUon,  defendant,  appeals. 
Afflrmefl 

Geo.  T.  Reid,  J.  W.  Quick,  and  L.  B.  Da 
Ponte,  all  of  Tacoma,  for  appellant  O.  U. 
NeUran,  of  Montesano,  for  respondrat 

FULLERTON,  J.  In  April  1914,  the  re- 
spondent, Gordon  U  Simmons,  began  this 
action  in  the  superior  court  of  C^ehalls  coun- 
ty, to  foreclose  a  mortgage  upon  certain  real 
property  situated  therein,  executed  to  him  by 
Jebiel  Church  and  Lucy  A.  Church,  his  wife. 
He  made  parties  defendant  to  the  actlim,  in 
addition  to  the  mortgagors,  one,  S.  A.  Rich- 
ardson and  his  wife,  Nannie  L.  Richardson, 
and  the  Northern  Padflc  Railway  Company. 
The  railway  company  alone  appeared  and 
defended  the  action.  It  set  up:  First,  a  right 
of  way  100  feet  In  width  across  the  prem- 
ises between  certain  termini;  and  second, 
a  right  to  take  and  remove  gravel  from  an- 
other part  thereof.  In  its  decree  of  fore- 
closure the  court  exempted  the  right  of  way, 
but  allowed  a  foreclosure  against  the  assert- 
ed  right  to  take  and  remove  graveL  Tbe 
railway  company  appeals. 

The  facts  disclosed  by  the  record  are.  In 
substance,  these:  On  November  17,  1898,  0. 
E.  Burrows  and  A.  P.  Stockwell,  then  hold- 
ing a  contract  of  purchase  of  the  mortgaged 
property,  entered  Into  an  agreement  with  tbe 
Northern  Pacific  Railway  Company,  by  the 
terms  of  which  they  granted  to  tbe  railway 
company  the  right,  privilege,  and  license  to 
remove  gravel  from  all  that  part  of  the  prem- 
ises described  in  the  respondent's  mortgage 
which  lies  southwesterly  of  the  county  road 
running  through  tbe  same.  The  right  was  to 
continue  until  all  of  tbe  gravel  that  could  be 
conveniently  taken  from  tbe  area  described 
was  removed,  and  was  granted  in  considera- 
tion of  a  spur  track  to  be  put  In  tbe  prem- 
ises, connecting  with  the  railway  company's 
main  line  for  tbe  exclnslTe  use  of  tbe  gran- 
tors In  Oieir  logging  operations.  On  March 
27.  1899,  the  railway  company  deeded  the 
premises  to  G.  B.  Burrows  and  A  P.  Stock- 
well  by  warranty  deed,  reserving  only  tbe 
right  of  way  100  feet  In  width  for  its  main 
track  railioad,  as  the  same  then  extended 
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across  tbe  premises.  The  deed  redted  that 
It  was  made  in  consideration  of  $1,150,  and 
that  the  railway  company  had  coatracted  to 
sell  and  convey  the  property  to  the  gran- 
tees free  from  Incumbrance  for  that  price. 
On  June  7,  1900,  C.  E.  Burrows  and  A.  P. 
Stockwell,  their  wives  joining  In  the  Instru- 
ment of  conveyance,  conveyed  the  property 
by  warranty  deed  to  Jehlel  Church,  for  a  con- 
sideration of  $1,000;  excepting  therefrom  the 
right  of  way  of  the  railway  company,  and  re- 
citing that  the — 

"deed  Is  subject  to  a  contract  to  the  Northern 
Pacific  Railway  Company  dated  the  17th  day 
of  November,  1898,  wbicb  contract  has  tbls  day 
been  assigned  to  the  grantee  herein." 

On  Janiiar7  27,  1912,  Jehlel  Ohurcb  and 
wife  aecuted  tlie  mortgage  whlt^  tbls  ac- 
tion la  brought  to  foreclose,  descrip- 
tion  of  the  mortgaged  premises  excepted  the 
appellant's  right  of  way,  but  made  no  men- 
tion of  the  contract  referred  to  In  the  deed 
from  Borrows  and  Stockwell  to  Church.  It 
was  shown  that  the  railway  company  com- 
menced to  remove  gravel  from  the  proulses 
shortly  after  tbe  agreem«it  of  March  17, 
1898,  was  entered  Into,  and  that  It  had  re- 
moved gravel  therefrom  from  time  to  time 
ever  since,  removing  some  27.000  yards  in  the 
year  1913,  and  that  it  had  constructed  a  spur 
track  from  Its  main  line  to  the  gravel  pit 
shortly  after  the  executioa  of  the  agreement, 
which  track  had  remained  therein  ever  since. 
The  respondent  testified  that  at  the  time  of 
the  execution  of  the  mortgage  he  had  no 
knowledge  that  the  appellant  was  remov- 
ing gravel  from  the  premises,  or  had  a  spur 
track  thereon,  nor  any  personal  knowledge  of 
the  contract  betwerai  Burrows  and  Stot^well 
and  the  appellant  relating  to  the  gravel. 

[1, 2]  The  trial  court  rested  his  dedslon 
on  the  ground  that  the  railway  company,  by 
its  deed  of  March  22.  1899,  reconveyed  to 
Burrows  and  Stockwell,  the  grantors  of 
Churdi,  all  Intei-est  It}  had  acquired  In  the 
premise  In  virtue  of  the  previous  agreement 
hetweun  itself  and  the  grantors  in  that  agree- 
ment, and  that,  in  continuing  to  remove 
grard  therefrom,  it  was  either  a  wrongdoer 
or  mere  licensee;  that  the  reservation  in  the 
deed  from  Barrows  and  Stockwell  to  Church 
did  not  revive  or  restore  the  railway  com- 
pany's right  to  remove  such  gravel;  that  it 
was  a  stranger  to  that  instrument;  and 
that  the  covenants  of  the  Instrument  ran  be- 
tween the  parties  Mily,  end  granted  nothing 
to  the  railway  company.  It  has  seemed  to 
us  that  the  reasoning  of  the  trial  Judge  Is 
sound.  Plainly,  the  deed  from  the  railway 
company  to  Burrows  and  Stockwell  cut  off 
all  rights  it  had  acquired  in  or  to  the  prem- 
ises by  reason  of  prior  agreements  or  con- 
veyances that  were  not  specially  excepted 
from  its  operation.  Davis  v.  Bartz,  65  Wash. 
395,  118  Pac.  334;  Clifton  v.  Jat^son  Iron 
Ca,  74  Mich.  183.  41  N.  W.  891,  16  Am.  St 
Rep.  621.  Thereafter,  as  the  trial  court  con- 


cluded, It  was  without  right  In  the  premises, 
and  its  act  In  continuing  to  remove  gravel 
thereafter  therefrom  was  either  wrongful  or 
as  a  licensee.  It  makes  no  claim  based  on 
the  statute  of  limitations,  nor  does  It  claim 
that  the  deed  was  executed  by  inadvertence 
or  mistake  capable  of  beiug  corrected 
through  the  cognizance  of  equity.  There  la 
therefore  no  reason  for  supposing  that  the 
deed  was  not  intended  to  define  the  existing 
rights  of  the  parties  in  the  premises,  llils 
being  true,  the  further  conclusion  of  the 
court  .necessarily  follows.  The  grantees  In 
the  deed,  being  vested  thereby  with  the  «i- 
tlre  estate,  could  convey  It  In  whole  or  In 
part  to  another,  and  if  In  such  a  conveyance 
any  reservation  was  made  in  the  property 
conveyed,  the  part  reserved  remains  In  the 
grantors  therein,  and  does  not  Inure  to  the 
benefit  of  a  stranger  to  the  Instrument. 
[3]  The  appellant  argues,  further: 
"If  the  foregoing  question  should  be  detei^ 
mined  against  our  contention,  the  defeadant  ia 
still  entitled  to  recover  its  costs.  The  mort- 
gage to  the  plaintiff  did  not  except  the  100-foot 
right  of  way  of  the  defendant,  and  it  was  nec- 
essary (or  the  defendant  to  defoid  bj  setting 
up  its  interest  in  the  right  of  way,  which  It  did 
in  its  answer.  The  reply  filed  by  the  plaintiff 
did  not  admit  defendant's  ownership  of  toe  right 
of  way,  and  the  judgment  as  entered  did  not 
imitect  defendant's  right  of  way  until  plain- 
tiff filed  a  subsequent  order  modifying  the  orig- 
inal judgment." 

But  in  canses  of  equitable  cognizance 
costs  do  not  follow  the  prevailing  party  as 
matter  of  course.  The  party  must  make 
claim  to  costs  and  take  the  ruling  of  the 
trial  court  on  his  right  to  recover  them,  be- 
fore error  can  be  predicated  on  a  failure  to 
allow  them  In  the  appellate  court  The  rec- 
ord as  presented  to  this  court  falls  to  show 
that  costs  were  claimed  by  the  aroellant  in 
the  court  below.  This  precludes  a  review  of 
the  question  here. 

The  judgment  is  affirmed. 

MORRIS,  a  J.,  and  MAIN  and  ELLIS. 
JJ..  concur. 

(88  Wsali.  sm 

GATES  V.  W.  B.  HUTCHINSON  INV.  CO. 

et  aL    (No.  12729.) 
(Supreme  Court  of  Washington.  Dec.  11, 1915.) 
Landlobd  and  Tenant  «=j8&— Leases— Oon- 

bibuction. 

Where  a  lease  declared  that  the  lessor,  who 
was  not  the  owner,  but  merely  had  a  consider- 
able term,  leased  a  portion  of  the  premises  for 
2  years  and  9  months  at  a  fixed  rental,  that  the 
lessor  agrees  to  rent  the  premises  for  an  addi- 
tional term  of  3  years,  beginning  on  the  expira- 
tion of  the  first  lease,  and  to  rent  the  premisefl 
for  an  additional  2  years,  and  that  if  lessor 
should  obtain  an  extension,  the  lessee  should 
have  an  option  of  holding  the  premises  for  the 
additional  term,  the  lease  created  only  options, 
after  the  expiration  of  the  term  of  2  years  ana 
9  months,  which  the  lessee  need  not  exercise. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  H  270^5;  Dec  Dig.  «sa 
86.] 
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Department  2.  Appeal  from  Superior 
Court,  King  County ;  J.  T.  Ronald,  Judge. 

Action  by  B.  L.  Gates  against  the  W.  B. 
Hutchinson  Investment  Company  and  the 
Northwest  Trust  &  Safe  Deposit  Company. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.  Affirmed. 

Preston  8t  Ilhorgrlmson,  Hastings  &  Sted- 
mftn,  and  Hartman,  Nate  &  Hartman,  all  of 
Seattle^  for  ai^tellaxits.  Kerr  &  McCord  and 
Grifiln  &  Orlffln,  all  of  Seattle*  t<a  respond- 
ent. 

BAUSMAN,  J.  The  Hutchinson  Company, 
being  itself  a  lessee  for  a  much  longer  term, 
had  sublet  a  storeroom  to  Mrs.  Knettle,  whose 
period  was  to  expire  on  the  1st  day  of  March, 
1915.  Long  before  Mrs.  Knettle's  term  was 
to  run  out,  It  made  a  more  extensive  sublease 
to  respondent,  Gates,  the  greater  part  of 
which  Instrument  we  And  it  necessary  to  set 
out,  with  such  portions  italicized  as  are  made 
pertinent  here  by  the  construction  sought  to 
be  put  upon  this  instrument  by  both  parties. 
It  was  executed  April  20,  1912,  the  lessor 
being  the  first  party  and  Gates  the  second. 

•  •  Witnesaeth:  That  the  said  lessor 
docM  by  thete  preMenta  lease,  let,  and  demise  unto 
the  said  lessee  those  two  certain  storerooms  in 
the  first  story  of  that  certain  building  known  as 
the  Estabrook  Building,  situated  on  the  south- 
east corner  of  Second  avenue  and  Union  street, 
in  Seattle,  King  county.  Washington,  which 
storerooms  are  known  and  described  as  Nos. 
1326  and  1328  Second  avenue,  Seattle,  Washing- 
ton, together  with  that  portion  of  the  basement 
thereunder  lying  west  of  the  wall  running  north 
and  south  through  the  center  of  said  building, 
for  the  full  term  of  ttoo  yean  and  nine  months 
from  the  first  day  of  June,  A  D.  1912,  to  the 
last  day  of  February,  A.  D.  1915,  at  the  monthly 
sum  or  rental  of  seven  hundred  dollars  ($700.00) 
per  month,  and  provided  that  M.  L.  Knettle,  who 
now  occupies  said  storeroom  No.  1328  Second 
avenue,  shall  deliver  over  possession  of  the  said 
storeroom  now  occupied  bjf  her  to  the  party  of 
the  first  part  as  hereinafter  provided  for,  before 
the  last  day  of  February,  A.  D.  1915 ;  then  the 
rental  for  the  said  premises  from  and  after  the 
time  when  said  M.  Ij.  Knettle  shall  so  deliver 
over  the  said  storeroom  No.  1328  Second  avenue 
to  the  party  of  the  second  part  until  the  first 
day  of  March,  A.  D.  1915,  uiall  be  the  sum  of 
one  thousand  dollars  ($1,000.00)  per  month. 

"The  party  of  the  first  part  further  agrees  to 
rent  the  said  premises  hereinbefore  described  to 
the  party  of  the  second  part  for  the  additional 
term  of  three  years  bejinning  on  the  first  day  of 
March,  A.  D.  1915,  to  and  including  the  last  day 
of  February,  191S,  at  the  monthly  rental  of 
twelve  hundred  dollars  ($1,200.00)  per  month, 
and  further  agrees  to  rent  the  said  premises  here- 
inbefore described  to  the  party  of  the  second  part 
for  an  additional  two  years  beginning  on  the 
first  day  of  March,  A.  D.  1918,  to  and  including 
the  last  day  of  February.  A  D.  1920,  at  the 
monthly  rental  of  thirteen  hundred  and  fifty  dol- 
lars i$l,35O.0O)  per  month  ;  each  and  all  of  said 
rents  to  be  payable  monthly  io  advance. 

"It  is  expressly  agreed  and  understood  that 
the  said  lessee  accepts  this  lease  subject  to  the 
lease  now  in  force  between  the  party  of  the  first 
part,  lessor,  and  one  M.  L.  Knettle,  who  is  occu- 
pying the  storeroom  No.  1328  Second  avenue, 
Seattle,  Washington,  under  a  lease  by  which  said 
M.  L.  Knettle  is  to  pay  the  sum  of  three  hun- 
dred dollars  ($300.00)  per  month,  and  the  said 
M.  I/.  Knettle  shall  continue  to  pay  said  rental 
to  the  party  of  the  first  part,  lessor,  for  the  said 
premises,  and  at  the  termination  of  the  lease 


made  by  the  iKirty  of  the  first  part  to  the  satd 
M.  L.  Knettle,  at  any  time  hereafter,  the  party 
of  the  first  part  agrees  io  deliver  possession  to 
the  party  of  the  second  part  of  the  premises 
therein  leased  to  said  M.  L.  Knettle,  and  second 
party  agrees  to  then  accept  said  premises  and  to 
pay  the  rent  herein  provided.   »   •  • 

"It  is  further  agreed  and  understood  that  the 
party  of  the  first  part  shall  furnish,  at  its  own 
cost,  reasonable  steam  heat  to  the  party  of  the 
second  part,  to  comfortably  warm  tlie  premises 
hereby  leased,  free  of  charge  to  the  party  o( 
the  second  part,  during  the  term  of  tfais 
lease.   ♦   •  • 

"It  is  further  agreed  and  understood  by  and 
between  the  parties  hereto  that,  should  the  par- 
ty of  the  first  part,  or  its  assigns,  continue  to 
lease  or  control  the  premises  now  included  in  the 

E resent  lease  under  which  it  leases  the  premises 
erein  described  for  a  longer  period  than  its 
present  lease,  the  party  of  the  second  part  shall 
have,  and  is  hereby  granted,  if  he  so  elect,  the 
right  to  lease  the  sots  premue*  herein  described 
for  such  additional  time  as  the  party  of  the  first 
part,  or  its  ass^ns,  shall  occupy  or  control  the 
same,  at  the  same  averaee  rental  per  front  foot 
as  ooier  stores  In  the  EstabrocA  Building  rent 
for.   •   •  • 

"It  is  further  covenanted  and  agreed  that  if 
any  rents  shall  be  due  and  unpaid,  or  if  default 
shall  be  made  in  any  of  the  covenants  hereby  and 
herein  to  be  kept,  then  it  shall  be  lawful  for  the 
said  lessor  to  terminate  and  annul  this  lease  and 
re-enter  the  said  premises  and  remove  all  persons 
therefrom,  and  the  said  lessee  does  hereby  ex- 
pressly covenant,  promise  and  agree  io  pay  said 
lessor  the  said  rent  in  the  manner  ana  at  the 
times  hereinbefore  specified,  and  at  the  expira- 
tion of  said  term  to  guit  and  sturender  the  said 
premises  in  as  good  state  and  condition  as  the 
reasonable  use  and  wear  thereof  will  permit, 
damage  by  the  elements,  fire  and  earthquake  ex- 
cepted. •  • 

Gates,  taking  possession,  contfnued  until 
the  last  day  of  February,  1915,  when,  having 
paid  all  the  rents  to  that  date  as  they  ac- 
crued, he  vacated  the  whole  of  his  portion. 
Before  he  abandoned  the  premises,  he  noti- 
fied the  Hutchinson  Company  that  he  would 
do  so,  and  his  vacating  the  premises  was  over 
its  objection  and  assertion  of  a  contrary  ob- 
ligation. After  this  date  the  Hutchinson 
Company  assigned  Its  lease  to  the  appellant 
trust  company,  whereupon  Gates,  apprehend- 
ing suits  by  both  the  Hutchinson  Company 
and  the  trust  company,  brought  and  success- 
fully maintained  In  the  lower  court  this  ac- 
tion for  a  perpetual  Injunction  against  the 
assertion  or  collection  of  rents  for  any  fur- 
ther period. 

A  solitary  question  Is  presented  to  us:  Did 
Gates'  lease  terminate  on  the  last  day  of  Feb- 
ruary, 1915?  The  appellants'  contention  la 
that  it  ran  until  the  last  day  of  February, 
1920.  To  express  It  otherwise.  Was  there 
one  long  term,  or  a  single  short  one  with 
options  for  more?  Did  Gates,  In  April,  1912, 
bind  himself  to  1920  or  on3y  to  1915?  The  low- 
er court  hefld  with  Gates,  and  we  think  was 
right  In  doing  so. 

It  Is  conceded  by  appellants  that,  no  matter 
what  technical  terms  may  be  found  in  this 
instrument,  the  intention  of  the  parties  Is  to 
prevail  when  the  document  Is  read  as  a 
whole.  We  must  therefore  note,  to  begin 
with,  that,  if  Gates  was  to  be  bound  until 
1920,  It  was  easy  to  say  so  in  the  first  ltalici«- 
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ed  portion,  and  to  make  that  the  term.  Then 
could  have  been  Inserted  the  varying  rates  for 
the  different  periods.  Thus,  Instead  of  say- 
ing tliere  that  the  landlord  "does  lease,  let, 
and  demise  for  tlie  tnll  term  of  two  years  and 
nine  months  *  *  *  to  the  last  d^  of 
February,  1915,"  It  was  natural  to  say,  "until 
the  last  day  of  February,  1920,  the  rent  for 
the  first  two  years  and  nine  months  bdng" 
so  much,  the  rent  for  the  next  three  years  so 
much,  and  for  the  next  so  mudi.  This  way 
of  expressing  the  thing  was  so  natural  to  a 
conveyancer  that  the  follare  to  word  It  thus 
is  not  to  be  overlooked.  The  parties  did  not 
express  it  that  way.  Instead,  they  not  only 
expressed  themselves  In  very  distinct  periodic 
grants,  but  also  changed  the  form  of  the 
granting  words.  Thus,  for  the  first  and  un- 
dlR^'Uted  2  years  and  9  months  the  landlord 
"does  lease,  demise  and  let,"  but  when  It 
comes  to  the  later  terms  he  "agrees  to  rent." 
This  change  Is  too  marked  not  to  be  noticed, 
and,  in  our  opinion,  tended  to  leave  In  the 
tenant's  mind  the  idea  of  renewal  option. 
Appellants,  against  this,  <^te  anthorltles  hold- 
ing "agrees  to  let"  words  of  present  demise. 
Assume  this,  and  yet  the  other  conceded  rule 
is  that  intraitlon  gathered  from  the  whole 
shall  prevail.  Now,  the  money  difference 
between  the  landlord's  and  the  tenant's  con- 
struction of  this  lease  amounts  to  about  (TO,- 
000  against  the  tenant  Those  who  seek  so 
enormous  an  increase  surely  should  establish 
It  by  language  not  doubtful.  He  upon  whom 
the  law  impedes  the  burden  in  doubt  must 
accept  the  loss  from  ambiguity.  Is  not  the 
present  an  instance  for  the  established  rule 
that  dubious  words  favor  the  tenant,  a  rule 
applicable  to  the  specific  question  involved 
here,  that  of  renewal  and  doubtful  length  of 
terml 

Taylor,  in  Landlord  &  Tenant  (9th  Ed.)  { 
81,  dted  with  approval  in  Kaufmann  v.  Lig- 
gett, 209  Pa.  87,  38  Atl.  129.  67  L.  R.  A.  353, 
103  Am.  St.  Bep.  988,  and  Winston-Salem 
Masonic  Temple  Co.  v.  Union  Co.,  162  N.  G. 
87,  77  S.  B.  1106,  has  summed  it  np  as  fol- 
lows: 

"If  there  is  any  real  ambi^ity,  the  doubt  must 
he  settled  against  the  lessor,  for  it  is  the  general 
rule,  in  constniing  the  provisions  of  a  lease  re- . 
lating  to  reoewala.  where  there  is  any  uncertain- 
ty, that  the  tenant  is  favored,  and  not  the  land- 
lord, because  the  latter,  having  the  power  of 
stipulating  in  his  own  favor,  has  neglected  to  do 
so." 

As  we  expressed  it  ourselves  in  a  question 
of  length  of  term  in  Boston  Clothing  Co.  v. 
Solberg,  28  Wash.  262,  68  Pac.  715 : 

"Where  the  instrument  is  silent  as  to  the  par- 
ty who  is  to  exercise  the  right  to  determine,  the 
lessee  only  has  the  option  of  determining  the 
lease  at  the  specified  time,  on  the  principle  that 
where  the  words  of  a  grant  are  doubtful,  they 
must  be  construed  most  strongly  In  favor  of  the 
grantee." 

Those  were,  to  be  sure,  cases  of  the  ten- 
ant's claiming  a  longer  and  not  a  shorter 
term,  but  the  rule  of  favoring  the  tenant  is 
as  applicable  where  he  seeks  relief  as  where 
be  asserts  extension.   Sndi  ambiguities  re- 


sulting from  the  vbole  instnunent  must  be 
resolved  against  the  landlord.  The  law  has 
adopted  this  as  a  policy. 

We  have  seen  in  what  doabtfol  mrds  tha 
landlord  beyond  the  first  2  years  and  0  months 
bound  himself.  LocA  now  to  the  langnago  by 
which  Gates  was  bound  to  pay.  This  we  find 
only  In  the  last  italicized  v^rtiaa,  where  be 
agrees  to  pay  rent  for  "said  term."  To  no 
term  bad  he,  In  plain  Ein^iah,  bound  him- 
self, except  the  first,  the  2  years  and  9  monUis, 
whUdi  was  what  the  landlord  in  that  passage 
had  described  as  the  "fall  term,"  and  by  the 
only  indisputable  words  ot  present  "leasing, 
letting,  and  demlsli^'*  The  other  terms 
were,  in  our  opinlMi,  only  renewal  vpHoBa. 
Counsel  for  appellants,  Indeed,  did  in  argu- 
ment retort  upon  this  constraction  by  saying 
that,  if  the  options  had  been  exercised,  wonld 
the  landlord  then  have  been  excnsed  in  these 
later  periods  from  furnishing  the  tenant 
steam  heat?  His  ailment  was  that,  If  that 
obligation  was  running  throngh  all  the  years 
against  the  landlord,  then  was  not  the  rent 
running  against  the  tenant  through  these  la- 
ter periods  as  well  as  through  the  first  2  years 
and  9  months,  that  Is  to  say.  If  the  words 
"said  term"  meant  by  the  tenant's  construc- 
tion only  the  first  2  years  and  9  months,  then 
the  heating  obligation  would  be  confined  to 
the  first  2  years  and  9  months  also,  and  that, 
this  Interpretation  being  unreasonable,  the 
tenant's  own  construction  of  the  language  as 
to  the  term  must  turn  against  him?  Our  an- 
swer to  this  is  that.  If  as  we  think  the  expres- 
sions "further  agrees  to  let"  for  the  later 
periods  were  but  rmewal  privileges,  then 
when  these  privileges  were  exercised  and  the 
additional  term  accepted  by  the  tenant,  they 
created  new  terms,  with  mutual  obligations 
of  the  old,  and  that,  as  In  cases  of  direct  re- 
newal rights,  it  was  not  found  necessary  to 
repeat  all  the  mutual  covenants  of  the  orig- 
inal term. 

Nor  do  we  overlook  appellants'  argumoi^ 
drawn  from  that  Italicized  portion  which  is 
next  to  the  last  italicized.  There,  when  the 
lessor's  own  term  should  expire  and  it  should 
get  a  new  lease.  Gates,  it  la  provided,  may 
have  another  lease  from  the  landlord  if  he  so 
elect.  At  this  point  in  the  instrument,  when 
the  term  of  Gates  did  at  all  events  expire,  the 
optional  word  Is  clearly  employed.  Why,  It 
is  argued,  was  the  optional  word  not  employ- 
ed at  the  other  pauses  or  breaks  between  the 
alleged  renewal  periods?  The  most  that  can 
be  said  of  this  argument  Is  that  it  aids  the 
landlord  a  little.  It  does  not.  in  our  opinion, 
aid  him  substantially.  The  ambiguity  re- 
mains with  the  preponderance  of  language  in 
this  instrument,  as  well  as  the  policy  of  the 
law,  favoring  the  tenant  We  find.  In  short, 
no  sufficient  warrant  In  any  argument  offered 
to  us  to  Increase  so  enormously  the  burdens 
of  the  tenant  tn  this  contract. 

The  decree  Is  affirmed. 

MORRIS,  a  J.,  and  HOLCOUB,  MAIN, 
and  PARKER,  JJ.,  concur. 
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BICHARDSON  et  ax.  r.  HUNTBXL 
(No.  12S23.) 
(Supreme  Gonrt  of  WaBhingttm.  Dec.  S,  1915.) 

1.  EviDBHCB  «=»4C0— Pabol  Ktidknoi  to  Rx- 

MOVK  AMBIOUITT. 

A  letter  Crom  defendant  to  plaintilEe,  claim- 
ed to  ooaetitnttt  an  acreement  bj  him  to  buy 
back  atock  in  the  C  company  pordiaaed  n 
plaintiffs,  was  written  on  a  letter  head  of  the  R 
company,  on  which  defendant's  name  was  print* 
ed  as  vice  president  of  that  company.  The  letter 
used  the  singalar  pnmonn  'T*  in  speaking  of  the 
willingness  of  the  writer  to  agree  to  buy  such 
Btock,  but  referred  to  other  matters  In  the  plural, 
and  was  signed  as  vice  president,  without  adding 
the  title  of  any  company.  MM,  that  the  letter 
was  ambignona  aa  to  whether  defendant  meant 
to  bind  himself  personally,  and  parol  proof  of 
the  actual  intention  was  allowable. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  206&-2082.  2084;  Dec.  Dig.  «=> 
400.] 

2.  CoBFORAnone  «=b116— Sales  or  Stock— 
Contracts. 

Where  a  letter  from  a  person  connected 
with  the  promotion  of  a  corporation  to  a  discon- 
tented stockholder,  containing  explanations 
which  he  manifestly  hoped  would  satisfy  the 
stockholder,  contained  no  worda  of  present  prom- 
ise,  but  stated  that  the  writer  wonld  be  willing 
to  enter  into  an  agreement  to  buy  back  the  stock, 
without  stating  the  terms  and  conditions  upon 
wiiich  he  would  make  such  an  agreement,  there 
iras  no  agreement  to  boy  the  stock,  but  only  an 
offer  to  make  an  agreement,  eepeci^ly  where  the 
stodcholder,  after  this  alleged  promise,  and  even 
after  the  writer's  rejection  of  a  tender  of  the 
stock,  collected  $70  in  dividends  or  interest  cou- 
pons on  the  stock. 

TBd.  Note.— For  other  cases,  see  Corporations, 
Gent.  Dig.  H  493.  494,  4967  Dec.  Dig.  «=s>lie.] 

Department  2.  Appeal  firom  Superior 
Court,  King  County;  King  Dykeman,  Judge. 

Action  by  George  H,  Richardson  and  wife 
against  Frank  T.  Hunter.  From  a  Judgment 
of  dismissal,  plaintiffs  appeaL  Affirmed. 

B.  F.  Kienstra,  of  Seattle,  for  appeUanta. 
Hastings  &  Stsdmaii.  of  Seattle,  for  tobukukI- 
ent. 

BATTSMAN,  J.  Action  by  the  Rlchardsons 
against  Hunter,  tried  without  Jury,  to  recov- 
er damages  upon  an  alleged  broken  promise 
of  Hunter  to  buy  shares  of  stock.  Both  the 
promise  and  the  damages  were  denied.  From 
a  Judgment  of  dismissal  with  prejudice  plain- 
tlCTB  appeal. 

The  Rlchardsons  alleged  that  In  December, 
1911,  Hunter  agreed  to  buy  the  shares  at 
any  time  within  a  year  at  fl,O0O,  with  in- 
terest from  the  preceding  November,  and 
that  on  August  I,  1912,  they  tendered  the 
shares,  which  he  declined  to  accept.  The 
cause  was  not  tried  until  November,  1914. 
Wbat  the  Talue  of  the  stock  was  at  the  time 
of  tender  or  between  t^der  and  trial  Is  no- 
wbere  disclosed.  It  is  not  even  alleged  In 
the  pleadings.  Nothing  on  this  point  appears 
except  that  at  the  time  of  the  trial  the  com- 
pany was  in  twnkruptcy,  with  a  bad  outlook 
for  shareholders,  but  as  to  when  It  bad  be- 
come bankrupt  nothing  was  shown.  Appar- 


ently it  was  not  bankrupt  either  at  the  date 
of  the  alleged  agreement  or  at  that  of  ten- 
der, for  so  late  as  December  11, 1911,  it  was 
able  to  pay  BlrsL  Btdiardaim  dlvldeiid  cou- 
pons on  these  shares. 

The  allegation  of  damage  Is  general  and 
the  prayer  la  for  the  purchase  price,  together 
with  the  agreed  interest,  less  only  a  certain 
$70  receiyed.  Mow,  this  suit  was  neither  to 
recover  from  the  rendee  the  price  of  stock 
accepted,  nor  to  recoTer  payments  by  resds- 
sioD,  nor  for  spedAc  iterformance  of  sale; 
and,  as  plaintiffs  made  neither  allegation  nor 
proof  of  selling  the  stock  after  Its  rejection 
80  as  to  charge  the  plaintiffs  with  shrinkage 
in  value,  or  of  their  still  holding  the  stock 
for  defendant,  a  question  as  to  the  possibil- 
ity of  their  recovering  on  their  own  showing 
might  arise.  But  as  this  question  has  not 
been  raised  in  the  briefs  before  us,  we  need 
only  say  that  It  is  not  to  be  inferred  on  ac- 
count of  the  record  that  we  either  adopt  or 
reject  what  was  apparently  plaintiffs'  theoiy 
of  damages  recovouble. 

[1]  Coming  now  to  the  question  argued 
here,  it  is  plain  that  the  lower  court  was 
right  The  Rlchardsons  based  their  cladm 
upon  a  letter  from  Hunter  upon  a  sheet  bear- 
ing the  title  of  Empire  Life  Insurance  Com- 
pany. His  own  name  was  printed  in  the  cor- 
ner as  Tlce  president  of  that  company.  But 
the  stock  involved  here  is  that  of  the  Colum- 
bus Securities  Company,  his  official  connec* 
tlon  with  which,  if  any,  does  not  appear. 

Hunter  in  a  long  letter,  addressing  the 
plaintiffs  and  dla cussing  the  afTMrs  of  the 
Columbus  Company,  signed  his  name  as 
"Vice  President,"  without  adding  to  it  the  ti- 
tle of  any  company.  In  this  letter  he  used 
the  singular  pronoun  **I"  in  speaking  of  his 
willingness  to  enter  into  an  agreement,  while, 
on  the  other  hand,  he  referred  to  other  mat- 
ters In  the  plural,  and,  as  already  atated,  be 
signed  simply  as  vice  president  This  raises 
an  ambiguity  at  the  outset  Now,  we  do  not 
hold  that  his  merely  appending  "Vice  Presi- 
dent" would  make  it  certain  that  he  did  not 
mean  to  bind  himself.  On  the  other  hand, 
that  signature  tends  to  negative  the  personal 
pronoun.  Under  Griffin  v.  Union  Savings  ie 
Trust  Ca,  86  Wash.  606,  150  P&c.  1128,  we 
are  allowed  to  seek  In  parol  proof  the  actual 
intention  when  such  an  ambiguity  as  this 
arises.  Now,  Hunter,  it  appears,  was  not  the 
one  who  bad  sold  this  stock  to  the  plaintiffs, 
and  whether  there  was  a  consideration  for 
a  promise  to  buy  it  back,  there  is  apparent 
a  lack  of  motive,  even  though  he  may  have 
been  connected  with  promoting  the  Columbus 
Company.  He,  for  his  part,  vigorously  de- 
nied on  the  stand  that  be  had  any  intention 
of  binding  himself,  and  that  the  plaintiff  so 
understood  him. 

[2]  But  even  if  this  letter  be  considered  as 
personal.  It  was  not  a  contract  It  contains 
no  words  of  present  promise.  What  Hunter 
said  in  It  was  that  he  would  be  vrilling  to 
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"enter  into  an  agreement"  to  buy  the  stock. 
What  terms  and  conditlona  should  be  put 
into  such  an  agreement  he  did  not  prescribe. 
It  is  a  long  communication  to  a  discontented 
person,  In  which  he  manifestly  hoped  his  ex- 
planations would  suffice.  Should  these  fall, 
he  would  be  willing  to  enter  into  an  agree- 
ment of  purchase.  We  deem  it  an  offer  to 
make  an  agreement,  rather  than  an  agree- 
ment Itself. 

We  may  add  that  the  behavior  of  the  plain- 
tiffs after  the  alleged  promise  does  not  tend 
to  corroborate  their  assertion  that  such  a 
promise  was  ever  made.  Long  after  the  re- 
jected tender  the  wife  collected  through 
Hunter  $70  In  dividend  or  interest  coupons 
on  this  stod£,  and  we  are  not  satisfied  that 
the  husband  did  not  acquiesce  in  this,  though 
he  says  It  was  done  contrary  to  his  desires. 

The  judgment  is  affirmed. 

MORRIS,  a  J.,  and  MAIN,  PARKER,  and 
HOLCOMB,  JJ.,  concur. 


(88  Wash.  624) 

SCHOOL  DIST.  NO.  172  OF  KINO  COUNTY 

T.  JOSENHANS  et  aL    (No.  12549.) 
(Supreioe  Court  of  Washington.  Dea  15, 1015.) 

1.  CoNTEACTS  ^350— Action  fob  Bbeach— 

SUFnCIICNCT  OF  EnriDENCE. 

In  an  action  by  the  directors  of  a  school  dis- 
trict to  recover  damages  from  the  architects  on 
the  ground  that  the  collapse  of  the  root  of  a 
school  building  was  due  to  their  negligeoce  in  the 
preparation  of  plans  and  superlDtcDdence  of  con- 
BtTDcdon,  Aeld,  that  a  finding  that  the  roof  did 
not  have  adequate  support  was  not  unsupiiorted 
by  the  preponderance  of  the  evidence,  and  that 
the  architects  were  to  make  whatever  inspection 
was  necessary,  and  that  their  final  certificate 
was  evidence  that  the  work  had  been  completed 
to  their  satisfaction,  although  they  had  made 
but  two  inspection  trips. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SS  1819-1823;  Dec  Dig.  «=:»350.] 

2.  CoN-tBACTS  «=»302— BniLDIHQ  CoNTBACT— 

Reliance  on  PBEsmmioir  —  KnowutDOB 

OF  Defect. 

In  such  action^  where  the  architects  were 
paid  for  and  supermtendcd  the  construction  of 
the  building  and  certified  it  completed  in  accord- 
ance with  the  plans,  the  directors  of  the  dis- 
trict might  rely  on  the  sutficicnc;  of  the  con- 
struction, although  they  might  have  discovered 
what  seemed  to  be  a  defect,  and  notwithstand- 
ing thoir  knowledge  that  the  roof  was  spreading 
shortly  before  its  collapse  and  their  failure  to 
take  any  steps  to  remove  the  snow  from  the  roof. 

[Ed.  Note. — ^For  other  cases,  see  Contracts, 
Cent.  Dig.  U  1401-1408;  Dec  Dig.  «s>302.] 

3.  Contracts  <t=>302— Building  Contract- 
Action  FOB  Bheach— Grounds. 

Iq  such  action,  the  architects'  negligence  de- 
pended upon  whether  the  roof  collapsed  under  a 
load  of  snow  which  they  should  have  anticipated, 
and  a  depth  of  t)  iocliGs  on  the  roof  and  a  depth 
of  10  or  of  36  inches  on  the  ground  was  not 
greater  than  they  should  have  anticipated  and 
prepared  against  in  planning  the  roof. 

[ild.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §S  1401-1408;  Dec  Dig.  <8=»302.] 

4.  Damages  4=»123  —  Measure  —  Breach  of 

Building  Oonteact. 

In  an  action  against  architects  for  damages 
from  the  collapse  of  the  roof  of  a  school  building 


which  they  had  planned  and  snperintended,  on 
the  ground  that  the  roof  was  not  saffldently 
strong  to  carry  the  weight  of  snow  which  might 
have  reasonably  been  foreseen,  the  measure  of 
damages  was  the  amount  of  loss  actually  re- 
sulting from  the  breach  of  the  defendants'  con- 
tract to  furnish  i^s  for  and  approve  tlie  con- 
struction of  a  building  which  woold  meet  the 
cooditioDS  expected  of  it. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  St  320-325;  Dec.  Dig.  ^123.] 

5.  Apfeai.  and  Bbbor  «=98S2— Pabtt  Bnti- 

TLBO  TO  CouFLAiN— Evidence. 

In  such  action,  where  the  plaintiffs*  only 
evidence  of  damages  was  that  it  would  cost  $000 
to  rebuild  the  second  story,  $300  for  a  temporary 
roof,  and  $320  for  repairs  to  the  lower  story, 
defendants,  who  introduced  no  evidence  of  the 
cost  of  aocb  repairs  and  requested  no  evidence  of 
the  actual  cost  of  the  temporary  roof  or  re- 
pairs, could  -not,  on  appeal,  complain  that  the 
trial  court  relied  upon  the  plaintiffs'  evidence, 
or  that  the  award  did  not  coincide  with  the  only 
evidence  produced. 

[Ed.  Note.— E\>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  3591-3010;  Dec  Dig. 
882.] 

Department  2.  App^  from  Superior 
Court,  King  County;  J.  T.  Bonald,  Judge. 

Action  by  School  District  No.  172  of  King 
County  against  Timothens  Josenhans  and  an- 
other. Judgment  for  plalntifl,  and  defend- 
ants appeal.  Affirmed. 

Wlllett  &  Oleson  and  L.  E.  Kirkpatrlck,  all 
of  Seattle,  for  appellants.  Weter  &  Roberts, 
of  Seattle,  for  respondrait. 

PER  CURIAM.  Some  time  In  the  summer 
of  1911,  appellants,  architects  In  the  city  of 
Seattle,  entered  into  an  oral  contract  with 
the  directors  of  the  respondent  school  dis- 
trict (hereinafter  referred  to  as  the  respond- 
ents) to  draw  the  plans  for  a  two-story 
frame  schoolhouse  to  be  erected  at  Cedar 
Falls,  to  receive  bids  and  award  the  con- 
tract for  the  construction  thereof,  and  to  ex- 
erdse  a  certain  supervisloa  over  the  work, 
the  exact  nature  of  which  Ls  in  dispute.  For 
drawing  the  plans  they  were  to  receive  3 
per  cent  of  the  contract  price  of  the  build- 
ing, for  receiving  bids  and  awarding  the 
contract  one-half  of  1  per  cent.,  and  for 
making  inspection  $10  and  expenses  for  each 
trip.  The  plans  were  drawn  In  August,  1911, 
the  contract  awarded  on  September  7th,  and 
the  building  completed,  with  the  exception 
of  the  finishing  of  the  second  story  which 
the  contract  provided  was  to  be  roughed  In 
only,  some  time  between  November  20  and 
23,  1911.  On  the  evening  of  January  13. 
1913,  the  upper  story  of  the  building  col- 
lapsed under  the  weight  of  snow  which  bad 
accumulated  on  the  roof,  leaving  the  first 
story  standing  practically  unharmed,  except 
for  some  damage  to  the  plastering.  Soon 
after  the  collapse,  the  directors  built  a  tem- 
porary roof  over  the  remaining  first  story, 
and  commenced  this  action  to  recover  from 
the  appellants  damages  for  the  failure  of 
the  building,  alleging  that  the  collapse  was 
due  wholly  to  the  negligence  of  appellanta 
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in  tbe  preparation  of  tbe  plans  and  super- 
intending the  construction  of  the  building; 
tbe  specific  charge  being  that  the  plans  and 
specifications  did  not  provide  for,  and  tbe 
building  did  not  hare  when  completed,  a 
roof  sufficiently  strong  to  carry  the  load 
which  it  should  reasonably  have  been  fore- 
seen It  would  be  obliged  to  carry.  The  trial 
court  found  that  the  negligence  of  tbe  ap- 
pellants was  the  cause  of  the  collapse,  and 
awarded  damages  of  $1,100. 

The  Issues  raised  on  this  appeal  are  al- 
most entirely  questions  of  fact,  consequently 
It  will  be  necessary  to  discuss  tbe  evidence 
at  considerable  length.  A  logical  disposition 
of  tbe  Issues  would  seem  to  require  answers 
to  the  following  questions; 

(1)  Was  tbe  building  faultily  planned  and 
constructed] 

(2)  if  so,  were  tbe  appellants  responsible 
for  tbe  faulty  constmction? 

(3)  Did  any  acts  of  the  directors  contrib- 
ute to  t^he  collapse  and  release  tbe  appel- 
lants from  liability? 

(4)  Waa  the  ooUapse  due  to  tbe  alleged 
firalty  constractton  or  to  nniisiial  conditions 
whlcb  the  aiipeUants  could  not  reasonably 
bare  been  expected  to  foresee? 

(6)  "Did  tbe  court  correctly  determine  tbe 
damaga? 

[1}  I.  Tbe  only  particnlar  In  wbidk  it  la 
daimed,  tbe  constmction  was  faul^  la  that 
the  roof  waa  insDflB<dmtly  braced.  Tbe  roof 
waa  an  ordinary  hip  roof,  covering  a  struc- 
ture 88  feet  by  82  feet,  with  gables  approx- 
imate SO  feet  wide  at  the  center,  both  front 
and  back,  and  at  the  Intersection  of  tbe 
ridge  boarda  of  tbe  main  roof  and  of  tbe 
sabtes  waa  a  beifry.  The  evidence  of  in- 
ferior constmcUon  waa  that  an  tnsaffictent 
number  of  collar  beams  bad  been  used  oa 
tbe  rafters,  thus  allowing  tbe  roof  to  spread 
apart  under  the  weight  of  snow  and  push 
out  the  side  walls.  The  respondents'  wit- 
nesses testified  that  there  were  only  $4  or 
$5  beams  used,  and  these  were  placed  near 
tbe  ap^  of  the  roof.  The  only  requirement 
In  tbe  specifications  for  collar  beams  was 
that  they  bbould  be  of  2x6  timber.  Mr.  Al- 
len testified  that,  in  the  absence  of  any 
spedflcatlon  requiring  a  definite  number  to 
be  used,  this  would  Indicate  a  collar  beam 
on  every  pair  of  common  rafters,  while  Mr. 
Gronin,  the  contractor,  testified  this  would 
indicate  collar  beams  wherever  necessaryi 
Witnesses  for  the  school  district  testified 
that  the  roof  without  collar  beams  would 
not  be  strong  enough  to  withstand  the  load 
it  should  be  expected  to  carry;  while  Mr. 
Allen  testified  that,  even  without  collar 
beams,  It  .would  stand  up  under  any  except 
an  extraordinary  load.  Tbe  trial  court 
found  that  the  roof  did  not  have  adequate 
support,  and  we  do  not  And  that  his  conclu- 
sion Is  not  supported  by  the  preponderance 
of  the  evidence. 

IL  Tbe  next  consideration  is  whether  tbe 


appellants  were  responsible  for  the  faulty . 
construction.  They  contend  that  the  roof  as 
planned  was  strong  enough  for  the  build- 
ing, and  that  they  did  not  agree  to  super- 
intend tbe  construction  to  tbe  extent  of 
guaranteeing  that  the  building  was  put  up 
according  to  the  plans  and  specifications. 
The  respondents  contend  that  tbe  contract 
was  that  tbe  appellants  were  to  inspect  the 
building  as  often  as  necessary,  while  tbe 
appellants  contend  that  they  were  to  Inspect 
only  when  called  ujron  by  the  directors,  and 
that  tbe  certificates  of  completion  issued  dur- 
ing the  progress  of  tbe  work  were  issued 
only  to  enable  the  contractor  to  secure  bis 
money,  and  not  as  evidence  that  the  work 
bad  been  satisfactorily  completed.  Tbe  con- 
tract between  the  contractor  and  the  school 
district  provided  that  the  contractor  should 
perform  all  the  work  to  the  satisfaction  of 
the  architects,  and,  as  this  contract  was 
drawn  by  the  appellante  for  tbe  directors, 
we  feel  that  tbe  trial  court  was  Justified  In 
concluding  that  the  appellants  were  to  make 
whatever  Inspection  was  necessary,  and  that 
the  final  certificate  was  evidence  that  the 
work  had  been  completed  to  their  satisfac- 
tion, although  the  bill  rendered  by  the  appel- 
lante upon  tbe  completion  of  the  work  show- 
ed that  but  two  trips  of  inspection  bad  been 
made,  the  second  over  a  week  before  the 
building  was  finished. 

[2]  III.  On  behalf  of  the  appellants  it  was 
shown  that  tbe  resiwndents  knew  that  the 
roof  vraa  not  provided  with  collar  beams, 
and  that  tbegr  sbouM  hare  known  that  the 
lack  of  tbem  rendered  the  roof  unsafe,  but 
that  this  was  not  called  to  tbe  attention  of 
the  appellanta.  If  we  accept  tbe  finding 
that  thie  ardiltecta  were  paid  for  and  did 
superintend  the  construction  of  the  building, 
and  that  tbey  certified  the  building  as  com- 
pleted in  accordance  with  tbe  plana  and 
spedflcatlons,  then  tbe  respondents  would 
be  entitled  to  rely  on  the  sufllciency  of  the 
construction,  and,  altfaoui^  tbey  may  have 
detected  what  seemed  to  them  to  be  faulty 
construction,  tbey  would  be  Justified  in  rely- 
ing on  tbe  appellants*  judgment  that  it  waa  a 
proper  construction,  as  tiiey  bad  engaged  the 
appellants  to  see  that  tbe  construction  was 
correct  Nor  does  tbe  fact  that  the  respond- 
ents knew  that  tbe  roof  was  spreading  short- 
ly before  tbe  collapse,  and  that  tbey  took  no 
steps  to  remove  tbe  snow,  excuse  tbe  appel- 
lants, as  it  is  not  shown  that  respondents 
knew  of  any  immediate  danger,  but  were 
relying  on  tbe  roof  as  constructed  being 
sufficient  to  snsteln  Its  load. 

[3]  IV.  However,  all  these  facts  will  not 
avail  tbe  respondents  unless  the  strain  to 
which  the  roof  was  subjected  was  one  which 
the  appellants  should  reasonably  have  ex- 
pected, as  all  the  evidence  that  the  buUdr 
Ing  was  negligently  constructed  must  rest 
on  an  ultimate  finding  that  it  collapsed  un- 
der a  load  which  appellants  should  bare  an- 
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tidpated.  Tbe  exact  depth  of  snow  on  the 
roof  at  the  time  ot  tbe  coUaiwe  was  not 
stated  by  any  of  the  witnesses,  but  respond- 
ents' witnesses  testified  that  on  other  roofs 
it  was  approximately  0  inches  deep,  and 
about  10  Inches  on  the  ground.  Tbe  appel- 
lants Introduced  the  records  of  the  United 
States  Weather  Department  for  the  Western 
Slope  of  tbe  Cascades,  to  show  that  unusual 
snow  conditions  prevailed  at  Cedar  Falls  on 
January  13,  1913,  when  the  building  col- 
lapsed. The  trial  court  found  that  the  depth 
and  wet^t  of  snow  on  tbe  roof  were  no 
more  tlian  the  appellants  should  reasonably 
have  antidpated  the  building  would  be  ex- 
pected to  support.  Appellants,  in  moving  tor 
a  new  trial,  made  afBdavlt  that  they  had 
item  vnable  to  discover  bd^ore  the  trial  any 
aaUatactory  evidence  as  to  the  depth  of  tbe 
snow,  and  that  they  had  beea  taken  by  sur- 
prise at  the  testlmcmy  that  the  records  for 
Cedar  Lake,  several  miles  further  up  the 
mountains  and  several  hundred  feet  bigger 
In  alUtude,  wUch  they  introduced,  could  not 
be  rdled  upon  to  show  conditions  at  Cedar 
Falls,  bat  tbat  they  have  since  discovered 
that  Uie  Milwaukee  railroad  agent  at  Cedar 
Falls  kept  rroords  of  the  actual  snowfall, 
and  that,  if  a  new  trial  were  granted,  these 
records  would  be  produced  to  show  that 
there  were  86  inches  of  snow  on  tbe  ground 
when  the  schoolbouse  fell,  which  would  indi- 
cate that  the  wet^t  on  the  roof  was  mndi 
greats  than  as  found  by  the  court  The  mo- 
tion was  denied  the  court,  the  court  stat* 
Ing  that  he  would  make  no  finding  as  to 
the  depth  of  the  snow  when  the  buildti^ 
collapsed;  but  be  did  find  that  the  depth 
and  weight  were  not  more  than  the  appel- 
lants should  have  anticipated.  It  does  not 
appear  to  us,  as  It  evidently  did  not  to  the 
trial  court,  that  a  depth  of  36  inches  on  the 
ground,  conceding  that  the  appellants  could 
satisfactorily  prove  that  fact,  would  Indicate 
a  depth  of  snow  on  the  roof  which  appel- 
lants should  not  reasonably  have  expected 
and  prepared  against  In  planning  the  roof. 
This  being  true,  there  was  no  abuse  of  dis- 
cretion In  the  refusal  to  grant  a  new  trial. 

[*]  V.  The  appellants'  most  serious  con- 
tention Is  tbat  the  trial  court  erred  In  fixing 
the  damages  at  $1,100 :  First,  on  the  ground 
that  tbe  proper  measure  of  damages  was  not 
employed  and  no  account  taken  of  the  re- 
spondents' failure  to  minimize  the  damages 
by  remedying  the  defects  in  the  roof;  and, 
second,  that  there  was  no  competent  evi- 
dence on  which  the  award  could  be  made. 
The  appellants  contend  that  the  proper  meas- 
ure should  be  the  cost  to  the  respondents  of 
completing  tbe  building  to  make  It  safe,  or 
the  difference  between  the  value  of  the  build- 
ing as  actually  completed  and  as  It  should 
have  been  completed ;  and  the  cases  cited 
seem  to  sustain  tbe  rule  when  faulty  con- 
struction is  set  up  as  a  defense  in  an  action 
Iqr  the  contractor  to  recover  for  the  con- 


struction, or  In  an  action  by  the  owner  fot 
damages  for  failure  to  complete  tbe  build- 
ing according  to  tbe  plans.  This  rule  if  ap- 
plied to  this  case,  however,  must  be  founded 
on  the  Idea  that  the  respondents  knew  that 
tbe  specifications  required  collar  beams  and 
the  building  was  not  properly  constructed 
without  them,  and  should  have  either  rem- 
edied tbe  defect  or  notified  the  appellants 
to  do  80,  and  we  have  not  found  either  that 
they  knew  the  absence  of  collar  beams  was  a 
defect  or  that  they  were  obligated  to  uotl^ 
tbe  appellants  that  a  sufficient  number  bad 
not  been  used.  In  the  cases  dted  the  ooly 
damage  shown  was  either  the  cost  of  mak- 
ing the  building  conform  to  the  plans  or  tbe 
iessoied  value  by  reason  of  the  faulty  con- 
struction ;  while  In  this  case  the  damage  la 
not  tbe  cost  of  completing  the  work  to  make 
the  building  conform  to  the  plans,  as  we 
have  fbund  that  the  respondents  did  not 
know  that  It  was  Improperiy  constructed, 
nor  the  diminished  value,  for  thq  defect 
could  have  been  easily  remedied,  and  tbe 
fOnner  rule  would  ther^ore  be  applicable 
to  the  ezcluflloa  of  the  latter.  In  the  eases 
ctte0  the  measure  of  damages  was  proper; 
it  compensated  tb»  Injured  party  for  the 
damages  he  hftd  sustained.  And  the  meas- 
ure here  applied  must  accomplish  the  same 
end.  We  are  of  the  opinion  that  the  ap- 
pellants themselves  have  cited  the  true  rote^ 
which,  continuing  tbeir  quotation,  is  stated 
in  13  Cya  156,  as  follows: 

"Tbe  general  rule  as  to  tbe  measure  of  dam- 
ages in  case  of  a  breach  of  contract,  where  there 
is  no  bad  faith  or  fraud  in  evidence,  ia  the 
amount  of  damages  which  natarally  result  or 
flow  from  the  breach  complained  of;  and  mnat 
be  such  as  the  parties  contemplated  as  a  proba- 
ble consequence  of  a  breach,  and  which  are  ca- 
pable of  being  reasonably  ascertained.  In  other 
words,  the  measure  of  damages  is  the  damans 
which  actually  result  troia  the  breach,  and  whidi 
will  compensate  tbe  party  for  the  injury  sustain- 
ed, together  with  tbe  expense  or  cost  to  which 
he  may  have  been  subjected  as  a  consequence  of 
the  breach.  In  sudi  actions  the  question  is  not 
what  the  plaintiff  paid  because  of  tbe  breadi, 
but  the  value  of  that  Cor  which  he  paid." 

[S]  Tbe  damages  awarded  in  this  case, 
then,  must  be  the  "damages  which  actually 
resulted  from  tbe  breach"  of  tbe  appellants' 
contract  to  furnish  plans  for  and  approve  tbe 
construction  of  a  building  which  would  meet 
the  conditions  expected  of  it  Tbe  only  tes- 
timony of  damages  sustained  was  given  by 
witness  West  for  the  respondents,  that  it 
would  cost  $000  to  reconstruct  the  second 
story,  $300  to  erect  a  temporary  roof  sucb  as 
respondents  bad  erected,  and  $320  to  re- 
pair the  damages  to  the  lower  story.  The 
items  for  cost  of  a  temporary  roof  and  re- 
pair to  the  lower  story  are  diallenged  on 
tbe  ground  that  the  actual  cost  of  the  repairs 
should  have  been  given,  Instead  of  opinion 
evidence  of  their  approximate  cost,  and  the 
entire  award  Is  challenged  because  It  is  not 
tbe  result  obtained  by  adding  these  three 
items  or  any  two  of  them.   The  appellants 
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Introdnced  no  erldence  of  tbe  cost  of  these 
repairs,  and  demanded  no  evidence  of  the 
actual  cost  of  the  temporary  roof  or  repairs 
to  the  first  floor.  Tbey  cannot  then  com- 
plain because  the  trial  court  relied  upon  the 
testimony  of  respondents'  witnesses.  Nor  la 
the  award  Improper  because  It  does  not  coin* 
dde  with  the  only  testimony  produced. 
With  the  evidence  before  him  the  trial  court 
might  well  find  that  thp  estimate  was  ez- 
cessivo  and  not  award  the  full  amount 
asked,  'and  as  re^ndents  do  not  complain 
of  the  amount  the  appellants  are  In  no  posi- 
tion to  do  so. 

As  stated  at  the  outset,  the  questions  In 
this  case  are  almost  entirely  of  fact,  and  we 
an  of  the  opinion  that  the  findings  of  the 
trial  court  are  sustained  by  a  preponder- 
ance of  the  evidence,  and  that  he  correctly 
determined  the  damages. 

The  Judgment  la  therefore  affirmed. 


m  wuh.  eos) 

MOORB  T.  8A17NDBRS  et  aL  (No.  12763.) 
(Supreme  Coort  of  Wasbingtoo.  Dea  16, 1915.) 

1.  Hastes  and  Sebvant  €=>53  —  Skill  Re- 
quire o — AoEEEMENTS— Implication. 

Where  one  bolds  himself  out  as  a  civil  en- 
gineer, there  is  an  implication  that  be  poraesses 
slcUl  and  accomplishment  in  that  line  of  endeav- 
or, aod  that  bia  plans  for  a  building  will  be  fit 
for  use. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  67 ;  Dec.  Dig.  «s>53.} 

2.  Conxucrs  «=»28— Bcildino  Contbacts— 

EVIDCNCB. 

In  an  action  to  recover  for  the  furnishing 
of  plans  for  the  mecbanlcal  eqaipment  of  e  hos- 
pital for  the  insane,  evidetfce  mm  insuffideDt  to 
show  that  the  act  of  the  board  in  writing  "ap- 
proved" on  the  plans  was  an  acceptance. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  SI  133-140,  1755.  1783-1784, 1785%, 
1820i  ItSl;  Dea  Dig.  «=»28.] 

S.  New  Trial  «=9l00  —  Gboonds  —  Opikion 
Btidehce. 

A  new  trial  will  not  be  granted  on  the 
groand  of  newly  discovered  opinion  evidence,  as 
such  evidence  may  cumulate  to  an  indefinite  de- 
gree. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  IS  183,  201-204,  208,  209 ;  Dec.  Dig. 
«=>100.] 

4.  New  Tbial  <C=>102  —  Newly  Discoveber 

Btidencb. 

In  an  action  by  a  dvll  engineer  to  recover 
the  amount  agreed  upon  for  the  furnishing  of 
plans  for  the  mechanical  equipment  of  an  insane 
asylum,  the  engineer  who  was  defeated  sought  a 
new  trial  on  the  ground  of  newly  discovered  tes- 
timony br  experts  that  such  plans  were  prac- 
ticable. No  subpoenas  were  issued  for  these  ex- 
perts, and,  though  one  of  them  was  away,  no 
continuance  was  asked,  while,  though  the  plann 
were  In  the  possession  of  defendants,  no  proceed- 
ioK  to  procure  inspection  was  brought  under 
Rem.  &  BaL  Code,  f  1262.  Held,  that  in  such 
case  the  engineer  was  not  entitled  to  a  new  trial, 
though  bis  experts  had  no  optwrtunlty  to  exam- 
ine the  plans  before  trlaL 

[EU.  Note.— For  other  cases,  see  New  Trial, 
Cent:  Dig.  S$  207,  210-214;  Dee.  Dig.  «s>lQ2.j 


Department  1.  Appeal  fi-om  Superior 
Court.  King  County;  John  F.  Main,  Judge. 

Action  by  Joslah  C.  Moore  against  Charles 
W.  Saunders  and  others.  From  a  Judgment 
for  defeudants,  plaintiff  appeals.  Affirmed. 

MUo  A.  Boot,  of  Seattle,  for  appellant 
Higglns  &  Hughes  and  Hyman  Zettter,  all  of 
Seattle,  for  respondents. 

CHADWIGK,  J.  On  or  about  the  SOth  day 
of  Angnst,  1911,  Joslah  C.  Moore,  appellant, 
and  Charles  W.  Saunders  et  al.,  respondents, 
commenced  negotiations  looking  toward  the 
making  of  a  contract  under  the  terms  of 
which  appellant  was  to  design  plans  for  the 
mechanical  equipment  of  the  Northern  Hos- 
pital for  Insane  located  at  Sedro  WoUey,  In 
connection  with  these  negotiations,  two  let- 
ters were  written ;  one  from  appellant  to  re- 
spondents on  Angust  Slst,  and  one  from  re- 
spondents to  appellant  on  September  Ist 
Appellant  cwtenda  that  these  letters  con- 
stituted the  entire  contract  between  the  par- 
ties. Respondents  contend  that  they  consti- 
tuted only  a  part  of  the  contract  Appellant 
prepared  plans  and  specifications  and  snb- 
diltted  them  to  respondents  about  the  1st  of 
October.  Respondents,  after  examination  of 
the  plans,  marked  them  approved  and  sub- 
mitted them  to  contractors,  inviting  bids 
thereon.  About  October  7th  respondents  no- 
tified appellant  that  the  plans  had  been  ob- 
jected to  and  criticized  by  intending  bidders 
and  were  unsatisfactory,  that  they  were  go- 
ing to  employ  another  engineer  to  correct 
tbem,  and  that  his  services  were  terminated. 
Appellant  brought  this  action  for  the  alleged 
contract  price. 

[1]  Granting,  but  without  holding,  that  the 
two  letters  relied  on  are  enough  to  make  a 
contract  between  the  parties,  there  Is  still 
an  Implication  which  the  taw  raises  where 
one,  holding  himself  out  as  possessed  of  skill 
and  accomplishment  In  a  particular  line  of 
endeavor,  contracts  to  do  a  certain  thing 
which  Is  dependent  upon  such  expert  knowl- 
edge. It  Is  that  the  thing  when  done  will 
be  fit  for  the  use  Intended.  Appellant,  In 
seeming  afl3rmance  of  this  rule,  relies  upon 
the  fact  that  respondents  marked  the  plans 
"approved"  after  they  had  been  criticized  by 
the  Seattle  Machinery  Dealers'  Association 
and  certain  corrections  and  changes  had  been 
made  by  him  in  accordance  with  suggestions 
made  by  It  The  testimony,  however,  will 
not  bear  out  the  contention  that  the  associa- 
tion ever  saw  the  plana.  The  specifications 
were  submitted  to  the  association,  and  Its 
opinion  as  to  their  fairness  to  Intending  bid- 
ders was  Invited.  They  made  some  sugges- 
tions touching  some  particular  speciflcatl<ms 
and  the  economy  of  the  scheme.  Beyond 
this  the  association  did  not  go. 

[2]  The  only  guestl(m  In  the  case,  there- 
fore. Is  whether  the  Indorsement  of  the  word 
"approved"  after  the  plans  had  been  retained 
several  days  la  enough  to  bind  respondmts  to 
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pay  appellant  his  per  centam  upon  the  con- 
tract price.  Tbe  testlmonr  Is  that  respond- 
ents are  architects,  and  not  mechanical  engi- 
neers, and  have  no  technical  knowledge  of 
what  such  plans  and  specifications  as  were 
drawn  by  appellant  should  consist  of,  or  re- 
el n  ire,  and  It  was  because  of  this  lack  of 
knowledge  that  appellant  was  employed. 
There  Is  testimony  tending  to  show  that  tbe 
Indorsement  of  the  word  "approved"  does 
not  mean  an  acceptance  which  would  bind  a 
party  to  pay  for  them  whether  or  no;  that 
such  act  is  no  more  than  an  Identification  or 
authenticati(»i,  and  does  not  exempt  the  one 
otTering  the  plans  from  his  implied  contract 
to  offer  a  workable  plan.  Upon  the  qnestlons 
whether  the  word  "approved"  means  accept- 
ance,  and  whether  the  plans  offered  were 
workable  plans,  we  are  not  prepared,  after 
reading  tbe  whole  record,  to  say  that  the 
findings  of  tbe  trial  judge  are  not  sustained 
by  a  preponderance  of  tbe  evidence. 

[3]  Several  affidavits  made  by  experienced 
mechanical  engineers  were  offered  in  support 
of  a  motion  for  a  new  trial.  It  is  asserted 
by  tbe  affiants  that  the  plans  are  workable, 
and  that  the  word  "approved"  when  Indorsed 
upon  plans  and  specifications  means  adc^tlon 
and  acceptance.  Tbe  meaning  of  tbe  word 
"approved"  and  the  fitness  of  the  plans  were 
made  tbe  material  issues  in  the  case  by  ap- 
pellant, and  upon  these  questions  both  sides 
offered  tbe  opinions  of  witnesses  w^io  quali- 
fied as  expert  mechanical  engineers. 

Under  the  assumption  that  either  side 
might  cumulate  to  an  indefinite  degree  opin- 
ion evidence,  testimony  of  customs,  and  the 
meaning  of  trade-names,  ft  is  universally 
held  that  new  trials  will  not  be  granted  for 
the  purpose  of  measuring  the  opinions  of 
men. 

[4]  A  showing  Is  made  by  appelant  that 
two  of  these  witnesses  were  out  of  the  city 
and  could  not  be  subpcenaed  before  tbe  trial, 
and  that  the  other  had  no  opportunity  to  ex- 
amine the  plana  and  specifications  because 
they  were  in  tbe  possesslm  of  the  respond- 
ents and  were  only  produced  at  the  time  of 
the  trial,  althoogh  appellant  had  theretofore 
requested  that  he  be  given  an  opportunity 
to  inspect  them.  It  does  not  appear  that  sub- 
.poenas  were  Issued,  or  that  appellant  asked 
for  any  continuance;  nor  Is  It  made  clear 
that  be  availed  himself  of  ttie  remedy  af- 
forded by  the  statute  (Bern.  &  Bal.  Code,  § 
1202)  to  compel  an  Inspection  of  the  plans 
then  in  the  hands  of  the  adverse  party. 

The  case  of  Kenway  v.  Hoffman,  61  Wash. 
105,  08  Pac  98,  l8  in  many  ways  In  point 
There  tbe  question  was  as  to  certain  defects 
in  bnlldlng  plans.  The  plans  had  been  otter- 
ed  as  evidence  at  the  trIaL  It  was  thereafter 
sought  to  show  by  experts  that  the  plans 
were  defective  and  Incomplete.  Tbe  court 
said: 

"This  matter  was  entirely  open  for  investiga- 
,  tion  at  the  trial,  and  should  have  been  taken 
up  at  that  time.    •    *    •    The  suggestions  in 


the  affidavits  do  not  therefore  conatitate  newly 
discovered  evidence  wbidi  could  not,  with  m- 
Bonable  diligence,  have  beoi  diacovered  and  pro- 
daced  at  the  triaL" 

Tbe  motl<Hi  for  a  new  trial  was  properly 
oTermled. 
.  Affirmed. 

MORRIS,  a  J.,  and  £LUS,  MOUNT,  and 
FULLEBTON,  JJ.,  concur. 


(88  Wash.  tS$y 
JONES  T.  WIESE.    (No.  12328.) 
(Supreme  Court  of  Washington.   Dec.  3,  1915.) 

1.  Appeal  and  Ebbob  4»909  —  Rbtiew  — 

Questions  of  Fact. 

A  verdict  is  conclusive  as  to  questiona  of 
tACt  properly  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Die.  |S  3912-^1,  3923,  3924; 
Dec.  Dig.  «s»9^.] 

2.  Neqligekcb  ^>85— Contbibutobt  Negli- 

GENCE  —  ChILDBEN  —  NBOUGENT   USE  OF 

Stbeets. 

A  boy  15  years  old,  who  started  to  cron 
a  street  at  a  busy  and  crowded  comer  in  tbe 
downtown  business  district  of  a  city,  without 
looking  either  way  for  the  approach  of  vehicles 
or  taking  any  other  precaudon  to  protect  him- 
self, and  who  was  struck  by  an  automobile  wheo 
only  two  or  three  steps  from  curb,  was  neg- 
ligent as  a  matter  of  law,  though,  had  he  looked 
at  all  or  taken  tbe  slightest  heed  to  bia  sur- 
roundings, the  sufficiGDcy  of  bis  look  or  act 
would  have  been  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Nefiligence, 
Cent  Dig.  §§  121-128;  Dec.  Dig.  ^85.] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  Everett  Smith,  Judge. 

Action'  by  Rufus  N.  H.  Jones,  a  minor, 
by  bis  guardian  ad  litem,  Mary  H.  Rose, 
against  Engelbr.  Wiese.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanided,  with  InstructltHiB. 

Wright,  KeUeber  &  Caldwell,  of  Seattie, 
for  appelant  Longfellow  ft  Fitzpa  trick,  of 
Seattle,  for  respondent 

MORRIS,  C.  J.  Action  to  recover  damages 
for  personal  injuries  sustained  by  plain- 
tiff when  struck  by  defendant's  automobile. 
Defendant  appeals  from  a  verdict  ot  $500 

and  Judgment  entered  there<m. 

The  accident  happened  between  5:30  and  6 
o'clock  on  the  evening  of  March  2,  1912.  at 
tbe  Intersection  of  Second  avenue  end  t'nl<m 
street  In  the  dty  of  Seattle.  About  the 
time  stated,  respondent  a  minor  15  years  of 
age,  was  proceeding  south  on  Second  avenue 
and  attempted  to  cross  Union  street  at  or 
near  the  street  crossing  commonly  used  by 
pedestrians.  At  about  the  same  time  appel- 
lant, in  his  automobile,  turned  off  i^econd 
avenue  into  Union  street,  striking  respond- 
ent and  Inflicting  the  injuries  of  wbldi  he 
now  compialns.  ' 

[1]  There  is  some  conflict  In  tbe  evidence 
as  to  the  rate  of  speed  at  which  appellant's 
automobile  was  proceeding,  and  also  whether 
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re^ndent  was  croaslog  the  street  at  the 
crossing  or  several  feet  ap  Union  street 
from  that  point  These  were  questions  of 
fact  for  the  jury,  and,  If  prc^rly  siatmiltted 
to  them,  the  verdict  Is  condndTa  as  to  those 
questions. 

[2]  Ai^>€llant,  by  appropriate  motions  be- 
low and  here,  urges  that  the  record  conclu- 
sively  establishes  contributory  negligence  on 
the  part  of  respondent  This  contrition  mubt 
be  sustained.  Taking  respondent's  own  tes* 
tlmony  It  appears  that  when  be  reached  the 
curb  on  Union  street  he  stepped  Into  the 
street  without  looking  np  or  down  the  street 
for  the  spproadi  of  Tchlcles,  or  taking  other 
precaution  to  protect  himself,  and  that  be 
bad  proceeded  two  or  three,  steps  from  the 
curb  when  the  automobile  struck  him. 

Union  street  and  Second  avenue  Is  a  busy 
and  crowded  corner  In  the  downtown  busi- 
ness district  of  Seattle.  When  atwut  to  at- 
tempt a  street  crossing  at  sudi  a  place  where 
danger  Is  Imminoit  and  constant  pedestrians 
must  take  some  precautions  to  guard  against 
it  Something  must  be  done  to  insure  safety, 
and  the  failure  to  do  so  is  such  negligence  as 
will  prevent  recovery  in  case  of  injury.  As 
was  aaid  in  Cole  r.  Northern  Pacific  By.  Co., 
82  Wash.  S22. 144  Pac.  84: 

"It  is  not  necessary  to  here  say  what  precau- 
tions are  necessary.  It  cannot  be  denied  that 
something  most  be  done  to  insure  safety"— cit- 
ing caaes  announcing  tlie  rule  in  similar  Ian- 
gnage. 

In  addition  to  the  cases  there  dted,  our 
reports  are  full  of  like  cases.  Dlmurla  v. 
Seattle  Transfer  Co.,  50  Wash.  633,  97  Pac. 
657.  22  L.  R.  A.  (N.  S.)  471;  Minor  v.  Ste- 
vens, 65  Wash.  423,  IIS  Pac.  313,  42  L.  R.  A. 
(N.  S.)  1178;  Borg  v.  Spokane  Toilet  Supply 
Co.,  50  Wash.  204,  06  Pac.  1037,  19  L.  R.  A. 
(N.  S.)  160;  HeUiesen  v.  Seattle  Electric  Co., 
56  Wash.  278,  105  Pac.  458;  Slipper  v.  Se- 
atUe  Electric  Co.,  71  Wash.  270,  128  Paa 
233;  Fluhart  v.  Seattle  Blectric  Ca,  66 
Wash.  291,  118  Pac.  51. 

If  respondent  had  looked  at  all,  or  taken 
the  slightest  heed  to  his  surroundings,  the 
sufficiency  of  bis  look  or  act  would  have 
t>een  for  the  Jury;  but,  where  absolutely  no 
precautloQ  Is  taken,  there  is  nothing  for  the 
jury  to  consider  upon  this  point,  and  the  law 
decides  against  recovery. 

Judgment  reversed  and  remanded*  with 
instructions  to  dismiss  the  action. 

EIjLIS  and  MAIN,  JJ.,  concor. 


{Si  Wash,  m) 

JOHNSON  et  aL  T.  HBTTMAN  et  aL 

(No.  12762.) 

(Supreme  Court  of  Washington.   Dec.  16, 1915.) 

1.  Mdnicipal  CoaposATioNB  ®=>705-~Law  of 
THs  Road— Violation. 

The  failure  to  observe  the  law  of  the  road, 
resolting-  in  injury,  in  the  absence  of  evidence 
of  circumstances  tendiog  ^to  excuse  such  con- 


duct making  such  a  course  reasonably  neces- 
sary, 18  negligence  as  a  matter  of  law,  under 
the  mie  that  a  thing  wUch  is  done  in  violatioD 
of  positive  law  is  in  itself  negligence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorpoffltionB.  Cent  Dig.  H  1616-1517;  Dec. 
Dig.  «=a705j 

2.  Mu.VIcrPAL  OOBPOBATIONS  *»706— LAW  OP 

TUE  ROAD— Violation— Ehkboenct. 

Driving  on  the  wrong  side  of  a  street,  in 
violation  of  the  law  ot  the  road,  as  a  necessary 
choice  of  hazards  in  an  emergency,  and  to  avoid 
part  of  the  road  dangerously  out  of  repair  or  to 
avoid  collision,  is  not  negligence  per  se. 

[Ed.  Not&— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1516-1517;  Dec. 

Dig.  e=>'m.} 

3.  Municipal  GoBPOKATions  «s»706— Stbset 

Intebsectiou — Collision— Negliqbnce. 
In  an  action  to  recover  for  death  caused 
by  the  collision  of  decedent's  motorcyde  with 
the  defendant's  automobile  at  a  street  inter- 
section, where  the  auto  was  being  driven  on  the 
left-hand  side  of  the  street  in  violation  of  the 
requirement  of  an  ordinance  that  vehicles  sboukl 
keep  to  the  right  at  street  intersections,  such 
driving  by  defendant  was  negligence  per  se, 
thongb  plaintiff  and  defendant  were  approacAlhiK 
esch  other  on  different  streets. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fS  1515-1517;  Dec. 
Dig.  «=»706.} 

Department  1.  Appeal  from  Superior 
Court,  Pierce  Gonnty;  W,  O.  Chapman, 
Judge. 

Action  by  Hannah  Olivia  Johnson  and 
Frank  Johnson  against  J.  C.  Heltman  and 
the  Fld^ty  Bent  &  Collection  Company. 
Judgmoit  for  defendants,  and  iflalntiffs  ap- 
peal. Reversed. 

Bone  &  Wright  and  (Gordon  &  Easterday, 
all  of  Tacoma,  for  appellants.  A.  P.  Wil- 
liams^ c£  Seattle,  tox  respondents. 

ELLIS,  J.  Action  by  the  widow  and  minor 
son  of  Frank  E.  Johnson,  deceased,  to  recover 
damages  for  his  death,  which  It  Is  alleged 
was  caused  by  the  negligence  of  the  defend- 
ants. The  deceased  wliUe  riding  a  motor- 
cycle wraterly  along  South  .Eleventh  street 
in  the  of  Tacoma,  was  killed  by  a  col- 
lision between  the  motorcycle  and  an  auto- 
mobile whidi  was  b^ng  driven  by  the  de- 
fendant Hitman  southerly  along  South  I 
street  The  automobile  bdonged  to  the  de- 
fendant Fidelity  Rent  &  Collection  Company. 
The  colIlBlon  occurred  at  the  Intersection  of 
the  streets  mentioned.  In  the  complaint 
am<mg  other  charges,  it  was  averred  that 
the  collision  was  caused  by  the  n^Ugence 
of  the  defendant  Heltman  in  driving  on  the 
left  Instead  of  the  right  hand  side  of  I  street 
contrary  to  the  provisions  of  a  dty  ordi- 
nance. In  the  answer  all  of  the  allegations 
of  negligence  were  denied,  and  an  affirmative 
plea  d  contributory  n^Ugence  was  advanc- 
ed. This  was  traversed  by  reply.  Section 
2  of  the  ordinance  in  question  so  far  as  ma- 
terial Is  as  follows: 

"An  persons  driving,  operating  or  using  a 
vehicle  on  any  street  in  the  dty  of  Tacoma 
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sB&n  con  form  to  and  obsem  the  foUowIar  rnles 
and  resuUtions: 

"1.  All  vebicles,  except  aa  hereinaftw  tmeci- 
fied,  shall  be  driTen  on  the  risht-hand  aioe  of 
the  atreet 

"2.  A  vehicle  meetliiff  another  ahaU  paaa  to 
the  right  •  •  • 

"6.  A  vehicle  tainiiig  into  another  atreet  to 
the  right  ahall  turn  the  comer  as  near  the  right- 
hand  cart>  aa  practlcaUfc 


Tbui 


^J7 


**7.  A  Tehlde  taming  Into  anotiier  street  to 
the  left  Bhall  tarn  around  the  Intersectitm  oi 
the  two  streets. 


Tfaos 


Mot  this  war 


**&  A  Tehide  crossiQK  from  one  side  of  a 
street  to  the  other  ahaU  do  so  by  turning  to 
the  left  BO  as  to  head  in  the  same  general  di- 
rection of  the  traffic  on  that  side  of  the  street 
toward  which  the  crossing  is  made,  except  upon 
streets  where  the  grade  exceeds  five  per  cent" 

Thus 


Mot  this  way 


Nor  this  way 


-J 


 / 


We  shall  not  dlficosa  the  evidence  further 
than  to  say  that  It  presents  a  sharp  conflict 
as  to  whether  or  not,  at  the  time  of  the  col- 
lision, the  automobile  was  being  driven  up- 
<Hi  the  left-hand.  Instead  of  the  right-hand. 
Bide  <^  the  street  If  it  was  being  so  driven, 
there  was  neither  evidence  nor  offer  of  evi- 
dence tending  to  excuse  or  account  for  the 
fact  The  Jury  returned  a  verdict  for  the 
defendants.  The  plalntlflCs  moved  for  a  new 
trial  on  all  of  the  statutory  grounds.  The 
motion  was  overruled.  From  a  Judgment  of 
dismissal  entered  upon  the  verdict,  the  plain- 
tiffs appeal. 

The  only  question  requiring  extended  no- 
tice Is  presented  by  the  appellants*  excep- 
tions to  the  court's  Instructions  touching 
die  alleged  violation  by  the  respondent  Heit- 
man  of  the  above-quoted  provisions  of  the 
ordinance. 

[1]  This  court  is  definitely  committed  to 
the  rule  that  "a  thing  which  is  done  in  vio- 
lation of  positive  law  Is  in  Itself  negligeuce," 
in  the  absence  of  pleading  and  proof  of  such 
peculiar  facts  as  would  tend  to  Justly  the 


violation.  ESogelker  t.  Seattle  Electric  Ca, 
60  Wash.  196,  96  Pac.  Wilson  v.  Puget 

Sound  Electric  Ry.,  52  Wash.  622,  101  Pac. 
60,  132  Am.  St  Bep.  1044;  Hlllebrant  v. 
Manz,  71  Wash.  250,  128  Pat  892;  Ander- 
son T.  Klnnear,  80  Wash.  638,  141  Pac.  1151. 

In  consonance  with  that  rule  this  court 
In  common  with  others,  has  repeatedly  held 
that,  In  the  absence  of  evidence  of  circum- 
stances tending  to  excuse  by  making  such  a 
course  reasonably  necessary,  a  foilure  to  oh- 
serve  the  law  of  tbB  road,  resulting  in  injuy. 
Is  negligence  as  a  matter  of  law.  It  was 
80  detfflmined  txy  this  court  sitting  en  bane 
In  the  recent  case  of  Lloyd  r.  Calhoun,  82 
Wash.  85,  148  Pac:  458.  In  Uie  oidnlon  aa 
reheailnft  wherein  we  adopted  ttie  iriewa  ex- 
pressed In  the  dissenting  oplnlai  on  the  orig^ 
Inal  hearing  in  the  same  case.  Lloyd  v. 
Calhbnn,  78  Wash.  445,  139  Faa  231.  See, 
also,  Hlacock  v.  Phlnney,  Bl  Watih.  117,  1^ 
Pac.  461 ;  Moy  Qnrai  v.  Foru:^  Co.,  81  WasdL 
526, 143  Pac.  99;  Ballard  t.  Collins,  63  Wash. 
493,  115  Pac.  1050;  Irwin  r.  Judge,  81  Conn. 
492.  71  Aa  672 ;  Brooks  t.  Hart,  14  N.  H. 
307 ;  Brember  v.  Jones,  67  N*.  H.  374,  SO  Aa 
411,  26  L.  B.  A.  408;  Fena  t.  Clark,  11  Cal. 
App.  79,  103  Faa  944. 

[2]  It  may  be  assumed  that  turning  to  the 
left  to  avoid  an  obstruction  or  a  part  of  the 
roadway  dangerously  out  of  repair,  or  an 
Imminent  colllsidn  on  the  right-hand  side  of 
ae  way,  or  any  otter  fact  reasonably  trad- 
ing to  show  a  necessary  choice  of  faaxards 
in  an  emergency,  would  be  sufficient  on  ap- 
propriate averment  and  evidence  to  take  the 
question  of  negligence  to  ae  Jury.  The  fol- 
lowing decisions,  dted  by  respondent  in  this 
connection,  when  confined  to  aelr  facts, 
must  be  construed  as  merely  recognizing  this 
qualification:  Sheffield  v.  Union  Oil  Co.,  82 
Wash.  386,  144  Paa  629 ;  Mlckelson  v.  Fis- 
cher, 81  Wash.  423,  142  Pac.  U60;  Reynolds 
V.  Pac.  Oar  Co.,  76  Wash.  1,  134  Pac  612; 
Segerstrom  v.  Lawrence,  64  Wash.  245,  116 
Pac  876.  But  no  such  case  Is  presented 
here.  The  respondents,  neiaer  by  pleading 
nor  proof,  sought  to  excuse  ae  driving  of 
ae  automobile  on  ae  left-hand  side  of  the 
street,  but  were  content  to  rest  upon  a  denial 
aat  it  wad  so  drivra.  Wbeaer  it  was  so 
driven  and  whether  that  fact  was  ae  prox- 
imate or  efficient  cause  of  ae  Injury  made 
the  sum  of  ae  issues  touching  ais  phase  of 
ae  question  of  respondento'  negligence 
Among  many  oaers,  ae' court  gave  ae  fol- 
lowing, instructions,  whlt^  for  convenience 
we  designate  as  1,  2,  and  3; 

"(1)  You  are  instructed  that  by  an  ordinance 
of  the  city  of  Tacoma,  having  the  force  of  law, 
and  in  effect  on  the  17th  day  of  May,  1914.  it 
is  provided  ttiat  'all  vehicles  except  as  herrin- 
after  specified,  shall  be  driven  on  the  right-hand 
side  of  the  street,*  and  It  is  conceded  that  auto- 
mobiles and  motorcydes  faU  within  ae  purview 
of  this  provision. 

"(2)  You  are  instructed  that  if  you  find  from 
the  evidence  that  the  collision  referred  to  in  the 
pleadings  resulted  from  the  fact,  if  you  find  it 
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to  be  a  fact,  that  the  defendant  Heltmati  was, 
at  that  time,  drlvlns  an  automobile  npon  the 
left  instead  of  the  right  hand  side  of  the  street, 
and  that  his  driTins  said  automobile  apon  the 
left  instead  of  the  right  hand  side  of  said  street 
was  the  direct  and  proximate  cause  of  the  injur? 
and  death  of  the  deceased,  Frank  B.  Johnson, 
and  that  Johnson  was  free  from  contribatorr 
negligences  then  roar  verdict  most  be  for  the 
plaintiffs. 

"(3)  In  re^rd  to  plafntlffB'  charge  In  the 
complaint  that  Mr.  Heitman  waa  drlnng-  on  the 
left  side  of  I  street  at  the  time  in  question,  you 
are  instrncted  that  the  eridenee  shows  that  the 
automobile  and  motorcyde  were  traveling  on 
different  streets,  which  Intersected  at  the  point 
of  collision,  and  that  in  such  a  case  it  is  not 
necessarily  negligent  for  either  the  automobile 
or  the  motorcycle  to  be  on  the  left  side  of  the 
street  on  which  it  was  traTeling.  and  whether 
or  not  it  mis  negligence  for  Mr.  Heitman  to  be 
driving  on  the  left  side  of  the  street,  if  in  fact 
yoa  find  that  be  was  so  driving,  and  whether  or 
not  this  caused  the  injuries  to  and  death  of  Mr. 
Johnson,  is  a  question  of  fact  for  yoa  to  deter- 
mine by  a  fair  preponderance  ot  the  evidence, 
just  as  yoa  moat  determine  any  other  fact  in 
the  case/* 

The  necessary  Inferences  from  these  In- 
structions present  a  palpable  contradiction. 
Though  the  first  two  instructi(Mis  do  not  In 
Iisec  verba  advise  the  jury  that  driving  upon 
the  left-hand  side  of  a  street  la  negligence 
per  se,  that  la  their  necessary  Import  The 
first  declares,  in  substance,  that,  except  as 
q)eclfled.  It  Is  unlawful  to  drive  upon  tlie 
left-hand  ride  of  tbe  street ;  the  second  that 
If  the  Injury  proximately  resulted  from  tbe 
respondent's  drlring  npon  tlie  left  Instead  of 
tbe  ri^t  hand  dde  of  file  street,  wanting 
oontrltmtory  netflgence  on  decedent* s  part, 
the  verdict  must  be  for  the  appellants.  The 
meambig  Is  plain  that  a  violation  of  the  law 
of  the  road,  as  declared  an  ordinance  hav- 
tag  tbe  force  ot  law,  is  negligence  In  law 
which.  If  resoltli^  In  Injury  as  a  proximate 
cause,  entails  a  UabllUy  to  the  person  so  In- 
jured. Tbta  was  a  correct  statement  of  the 
law  aa  applied  to  tbe  facta  In  oTidence. 
Hoy  QnoD  t.  Fnroya  Co,  supra.  Under  these 
Instmctiais  the  only  things  left  to  the  Joir 
on  this  phase  of  the  ease  were  the  two 
qnestlims  of  fact:  (Xi  Whether  in  fact  tbe 
reqwndent  was  driving  m  the  left-hand  side 
of  the  street:  and  (2)  whetha  that  fiict  waa 
the  proximate  cause  of  the  Injury. 

[1]  The  third  iiutmctlon,  while  it  does 
not  state  In  bsec  verba  that  driving  npon  tbe 
left-hand  ilde  of  tbe  street  in  violation  of 
tbe  ordinance  is  not  negligence  per  se  uses 
language  tantamount  to  that  statement.  It 
says  In  terms  that  such  a  course  Is  not 
necessarily  negligent  It  bases  this  state- 
ment  apon  .tlie  fact  that  the  two  vehicles 
were  traveling  on  different  streets  which 
intersect  at  the  place  of  tbe  collision,  thus 
reading  into  tbe  ordinance  an  exception 
whldi  it  does  not  contain.  On  the  contrary, 
the  ordinance  In  clear  terms,  emphasized  by 
illustrative  diagrams,  makes  it  incumbent 
npon  tbe  drivers  of  all  vehicles  at  street 
Intersectiodi  to  heep  to  the  right.  Under 


this  Instruction,  In  addition  to  the  two  ques- 
tions of  fact  above  mentioned,  there  was 
left  to  the  jury  also  tbe  qnestlon  of  law 
whether  or  not  it  was  negligence  for  the 
respondent  to  drive  on  the  left-hand  side  of 
tbe  street,  though  there  was  no  evidence 
tending  to  make  the  question  one  of  fact. 
This,  under  our  decisions,  was  error.  This 
la  obvious ;  for  If  the  Jury  found  as  permit- 
ted by  this  Instruction,  that  notwithstanding 
the  ordinance  it  was  not  negligence  to  drive 
on  tbe  left-hand  side  of  the  street,  it  must 
have  found  for  the  respondent,  even  though 
it  further  foand  that  the  automobile  was 
driven  on  that  side,  and  that  the  driving  on 
that  side  was  the  proximate  or  efficient  or 
sole  cause  of  the  collision. 

The  Instructions  which  we  have  numbered 
2  and  8  were  contradictory.  Tbe  latter 
was  clearly  wrong  as  applied  to  the  evidence. 
As  said  in  Paysse  v.  Faysse,  84  Wash.  351, 
355,  146  Pac.  840,  841: 

"The  defendant  was  dearly  entitled  to  correct 
Instructions  upon  the  quesnons  presented,  and 
to  instructions  whidi  were  not  contradtctory  In 
themselves.  Contradictory  instructltms  neces- 
sarily lead  to  confusion.  Correct  instructions 
clear  up  and  make  plain  to  the  jury  the  issues 
which  tbey  are  to  determine.'* 

See.  also,  Rosin  t.  Danaber  Lumber  Co., 
as  Wash.  430,  115  Paa  833,  40  L.  B.  A. 
(N.  S.)  913;  Cage  t.  Springston  Lumber 
Co.,  47  Wash.  141,  01  Pac.  558;  Elderkln  v. 
Peterson,  8  Wash.  074,  36  Pac.  1080;  Miller 
V.  Termurle,  7  Wash.  886»  84  Pac.  U08»  85 
Pac.  600. 

Another  instruction  is  criticized,  in  that 
it  Incorrectly  assumed  that  the  two  vehicles 
were  going  In  opposite  directions,  and  that 
under  tbe  ordinance  it  was  theref<H«  incum- 
bent upon  the  driver  of  the  motorcycle  to 
turn  to  the  right,  and  that  the  jury  should 
take  this  fact  into  consideration  In  determin- 
ing the  question  of  contributory  negligence. 
While  the  assumption  was  incorrect,  it  was 
not  prejudicial,  since  the  same  rule  would 
apply  as  to  vehicles  crossing  each  other's 
paths  at  right  angles  as  when  going  in  op- 
posite directions. 

The  Judgment  is  reversed,  and  the  cause 
Is  remanded  for  a  new  triaL 

MORRIS,  O.  J.,  and  CHA-DWICK,  MOUNT, 
and  FULLERTON,  JJ.,  concur. 

(88  WMh.  461) 

THOMAS  V.  RICHTBR,    (No.  12711.) 

(Supreme  Court  of  Washington.    Dec.  9,  1916.) 

Limitation  ot  Acnons  <t=3l00— 'BuiTNiNa  of 
Statute  —  Actions   Aoainst  Cobposate 

T?BtJSTEBifl- 

Rem.  Sc  Bal.  Code,  |  8697,  declares  that  it 
shall  be  unlawful  for  truBtees  to  withdraw  or 
pay  to  tbe  stockholders  any  part  of  the  capital 
stock  or  to  reduce  the  capital  stock  except  as 
provided  by  general  law,  or  the  articles  of  in- 
corporation, and  that  in  case  of  violation  the 
trustees  shall  be  Individually  liable.  Section 
ISO,  Bobsecs.  S,  4,  6,  declare  that  actions  upbn 
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a  coDtract  or  llaUIIty  express  or  implied  wfaich 
is  not  in  wrlttn?  shell  be  begun  within  three 
years,  that  an  action  for  relief  upon  the  ground 
of  fraud  shall  be  begun  within  three  years,  the 
cause  not  being  deemed  to  have  accrued  until 
discovery  of  the  tacts  constituting  the  fraud, 
and  that  an  action  upon  a  statute  for  penalty 
or  forfeiture  sliaU  be  beeon  within  a  like  period. 
Udd,  that  the  right  of  action  against  a  corpo- 
rate trustee  for  unauthorized  reduction  of  cor- 
porate capital  is  not  one  based  on  fraud,  but  is 
dependent  on  the  statute,  the  motive  of  the 
trustee  making  no  dififereoce,  hence  the  three- 
year  limitation,  prescribed  by  subsectioDs  3  and 
6,  governs,  and  the  period  cannot  be  extended  to 
allow  subsequent  creditors  to  sue  within  three 
years  after  the  date  of  the  insolvency  of  the 
corporation  and  the  disoovery  of  the  nnauthor* 
ized  reduction. 

[Dd.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  H  S23,  480-493;  Dec. 

Dig.  ^ido.] 

Department  2.  Appeal  tnm  Superior 
Court,  King  County ;  A.  W.  Frater,  Judge. 

Action  by  B.  L.  Thomas,  as  trustee  In  bank- 
ruptcy of  the  Seattle  Sporting  Goods  Com- 
panpr,  a  bankrupt,  against  Otto  Rlcbter. 
From  a  judgment  tot  defendant,  plaintifr  ap- 
peala.  Affirmed. 

George  F.  Bonnan,  of  Seattle,  for  at^l- 
lant  Brmatm,  Robinson  ft  Jones,  of  Seattle, 
for  respondent. 

FULLERTON,  J.  The  appellant,  as  trustee 
In  bankruptcy  of  the  Seattle  Sporting  Goods 
Company,  a  corporation.  Instituted  this  ac- 
tion against  the  re«pond»t  Rlcbter,  together 
with  one  J.  I*.  Harr  and  one  S.  O.  Hamilton, 
to  recoT«-  the  sum  of  f 15,000  alleged  to  have 
been  unlawfully  viUidrawn  from  the  capital 
stock  of  the  corpcwatlon  named  during  the 
time  Its  business  was  administered  by  the 
respondent  and  others  while  acting  as  trustees 
of  the  corporation.  A  demurrer  was  Inter- 
posed to  the  complaint  by  all  of  the  defend- 
ants on  the  grounds:  First,  that  the  com- 
plaint did  not  state  fiEicts  sufficient  to  consti- 
tute a  cause  of  action;  and,  second,  that  the 
action  was  not  begun  within  the  time  lim- 
ited by  law.  After  the  Interposltton  of  the 
demurrer  the  appellant  took  a  voluntary  non- 
suit as  to  the  defendants  Marr  and  Hamll- 
toa.  The  donurrer  was  thereupon  heard  as 
to  the  defendant  Rlcbter,  and  sustained  up- 
on tiie  second  ground  stated.  The  trustee  In 
bankruptcy  appeals. 

In  the  complaint  It  Is  alleged  that  the 
SpfHtlng  Goods  Cotaipany  Is  a  corporation  or- 
ganized under  the  laws  of  this  state ;  that  it 
was  adjudged  a  bankrupt  In  the  United 
States  District  Court  for  the  Western  Dis- 
trict of  Washington,  Northern  Division,  on 
June  17,  1013 ;  that  the  appellant  was  elect- 
ed its  trustee  In  bankru[>tcy  and  qualified 
as  such,  and  was  afterwards  duly  directed  by 
the  bankruptcy  court  to  prosecute  this  ac- 
tion; that  on  Januai7  2,  1907,  while  the 
corporation  was  a  going  concern,  at  tt  regu- 
lar meeting  of  its  stodcholders  called  fOr  that 
purpose  the  capital  stock  of  the  corporation 
was  Increased  from  $50,000  to  |100,000 ;  that 


on  the  day  last  named  the  corporation  en- 
tered Into  an  oral  agreement  with  J.  L.  Marr, 
by  the  terms  of  which  Marr  agreed  to  In- 
vest In  the  increased  caidtal  stock  of  the  cor- 
poration the  sum  of  915,000,  with  the  under^ 
standing  tttat  If  In  a  reas(mable  time  there- 
after he  should  not  be  satisfied  with  his  in- 
vestment the  corporation  would  return  to 
him  the  amount  invested  and  accept  a  sur- 
render of  the  stock ;  that  Marr  thereafter 
became  dissatisfied  with  the  investment  and 
demanded  a  return  of  the  money  invested; 
that  the  trustees  of  the  corporation  on  July 
16,  1907,  passed  a  resolution  authorizing  the 
return  of  the  mcaiey,  and  iHirsuant  thereto 
the  money  was  so  returned;  that  at  the 
time  of  such  return  the  respondent  Bichter 
was  one  of  the  trustees  of  the  corporation, 
and  voted  for  the  resolution  autta(»1zUig  the 
return  of  the  money ;  that  the  return  of  the 
money  to  Marr  by  the  corporation  "was  an 
unlawful  andl  fraudulent  reduction,  with- 
drawal and  division"  of  the  capital  stock  of 
the  corporation,  "and  by  reason  thereof  the 
capital  stock  of  said  corporation  was  a^ 
tempted  to  be  reduced  $15,000,  and  Its  assets 
were  diminished  to  the  extent  of  $15,000": 
that  the  action  is  prosecuted  for  the  benefit 
of  the  creditors  of  the  corporation,  all  of 
whom  became  such  within  three  years  prior 
to  its  commencement;  and  that  "the  plain- 
tiff herein,  or  said  creditors,  or  any  of  them, 
did  not  discover  any  matter  herein  stated 

until  on  or  about  the  day  of  December, 

1913."  It  is  further  alle^  that  the  corpo- 
ration continued  to  be  a  going  concern  untfl 

about  the  day  of  June,  1913,  at  which 

date  It  was  adjudged  insolvent;  that  the 
claims  of  the  creditors  were  found  to  aggre- 
gate $67,815.41;  that  the  tangible  assets  of 
the  corporation  have  been  reduced  to  money, 
and  the  money  applied  to  the  liquidation  of 
such  indebtedness;  and  that  there  remains 
of  such  indebtedness  the  sum  of  $55,804.23. 
The  prayer  of  the  complaint  is  for  the  re- 
covery of  the  amount  diverted  from  the  cor- 
poration's fund  with  interest  thereon  at 
the  statutory  rate  from  the  date  of  such 
diversion. 

The  action  is  founded  upon  section  3C97  of 
the  Code  (Rem.  &  BaL),  which  reads  as  fol- 
lows : 

"It  shall  not  be  lawful  for  the  trustees  to 
make  any  dividend  except  from  the  net  profits 
arising  from  the  business  of  the  corporation, 
nor  divide,  withdraw,  or  in  any  way  pay  to  tlie 
stookholdere,  or  any  of  them,  any  part  of  the 
capital  stock  of  the  company,  nor  to  reduce  the 
capital  stock  of  the  company  unless  in  the  man- 
ner prescribed  in  this  chapter,  or  the  articles  of 
incorporation  or  by-laws ;  and  in  case  of  any 
violation  of  the  provisions  of  this  section,  the 
trustees  under  whose  administration  the  same 
may  have  bapiiened,  except  those  who  may  bav« 
caused  their  dissent  therefrom  to  be  entered  at 
large  on  the  minutes  of  the  board  of  directors 
at  the  time,  or  were  not  present  when  the  same 
did  happen,  shall,  in  their  individual  or  private 
capacities,  be  jointly  or  xeverally  liable  to  the 
corporation,  and  the  creditors  thereof  in  the 
event  of  its  dissolution,  to  the  full  amount  so 


Digitized  by  Google 


Waslu) 


THOMAS  T. 


RICHTEB 


335 


divided^  or  reduced,  or  paid  oat:  Provided, 
that  tbiB  sectioD  shall  not  be  construed  to  pre- 
vent divisioD  and  distribation  of  tbe  capital 
stock  of  the  companj,  which  shall  retnain  after 
the  payment  of  all  its  debts  apon  the  diasolo- 
tioD  of  the  corporation  or  the  expiration  of  its 
charter." 

In  this  court  no  question  1b  made  as  to 
the  snffldency  of  the  complaint,  the  sole  ques- 
tion discussed  being  whether  the  action  was 
conunenced  within  tbe  time  limited  by  law. 
Tbe  parties  are  agreed  tbat  the  controlling 
section  on  this  questlcm  Is  section  159  of  the 
Code  (Rem.  &  Bal.),  which  limits  pie  time 
within  which  actions  may  be  commenced  for 
the  causes  therein  mentioned  to  three  years ; 
they  do  not  agree,  however,  as  to  which  of 
the  particular  subdlvlakHU  of  the  statute  the 
action  Is  referable. 

The  statute,  in  so  far  as  It  is  material  to 
the  question  In  hand,  reads  as  follows: 

"Within  three  years  ♦  •  •  (3)  an  action 
upon  a  contract  or  liability,  express  or  implied, 
which  is  not  in  writing,  and  does  not  arise  out 
of  any  written  instrunieDt;  (4)  an  action  for 
relief  upon  the  ground  of  fraud,  the  cause  of 
action  in  such  case  not  to  be  deemed  to  have  ac- 
crued until  the  discovery  by  the  aggrieved  par- 
ty of  the  facta  constituting  the  fraud;  •  •  * 
f6)  an  action  upon  a  statute  for  penalty  or  for- 
feiture, where  an  action  is  given  to  the  party 
aggrieved,  or  to  such  party  and  the  state,  ex- 
cept when  the  statute  imposing  it  prescribed 
a  different  penalty  [limitationl.   •   •   ♦ " 

The  appellant  contends  that  the  action  Is 
referable  to  the  fourth  subdivision  of  this 
section  of  the  statute.  He  argues  that  the 
statute  giving  rise  to  the  cause  of  action  Is 
remedial,  Intended  to  prevent  frauds  upon 
the  creditors  of  corporations,  and  can  be 
maintained  at  any  time  within  three  years 
after  the  discovery  of  the  act  In  support 
of  the  contention  he  cites  and  relies  upon  the 
cases  from  this  court  of  Union  Trust  Co  v. 
Amery,  67  Wash.  1,  120  Pac.  539,  and  Bren- 
aman  r.  Whltehouse,  85  Wash.  355,  148 
Pac  24.  In  the  first  of  these  cases  the 
conrt  did  say  tbat  the  case  fell  wltliln  the 
particular  subdivision  cited,  and  that: 

"The  obvious  purpose  of  the  statute  is  to 
make  the  public  records  show  the  amount  of  the 
capital  stock  of  a  corporation ;  in  other  words, 
to  speak  the  truth.  It  follows  therefore  that, 
where  the  capital  stock  has  not  been  diminished 
in  compliance  with  the  statute,  the  original  ar- 
ticles of  incurporatioD  operate  as  a  continuing 
representation  on  behalf  of  the  corporation  that 
its  capital  stock  is  unimpaired,  and  tbat  the 
impairment  of  its  capital  stock  in  any  other 
manner  is  a  fraud  upon  its  crediton^  both  as 
to  tbe  corporation  and  all  others  who  partici- 
pate in  or  profit  by  such  an  act." 

The  court  farther  said,  however,  that  it 
was  not  necessary  to  decide  whether  the 
cause  of  actl^  accmed  and  the  statute  com- 
meaces  to  mn  when  the  8t0(^  is  sold  or  when 
InsolTency  takes  place,  as  three  years  has  not 
elapsed  between  the  date  of  sale  and  the  date 
of  tbe  adjndicatiwi  of  bankruptcy.  In  tbe 
second  case  cited  the  qnestton  of  tbe  statute 
of  limitations  was  not  raised  in  tbls  court,  an 
examination  of  the  appellant's  tolef  showing 
tbat  tbe  cause  was  discussed  solely  from  the 
standpoint  at  the  merits  of  the  controversy. 


It  cannot  be  gainsaid  tbat,  if  the  question 
is  referable  to  tbe  fomtb  snbdlvlston  of  the 
section  dtedt  there  are  strong  grounds  for 
the  contention  that  statute  begins  to  run 
from  the  adjudicatirai  of  insolvency,  or  at 
least  from  the  time  prior  to  that  date  the 
creditor  learns  of  the  wnmgful  diversion  of 
the  capital  stock.  For,  if  tbe  gist  of  the  ac> 
tlon  be  relief  on  tlie  ground  of  fraud,  then 
the  rule  relating  to  the  time  in  which  ac- 
tions may  be  commenced  In  snch  cases  would 
seem  to  obtain,  and  tbe  action  could  be  com- 
menced at  any  time  within  three  years  after 
the  discovery  of  the  fraud.  But  on  further 
consideration  we  cannot  think  that  fraud  Is 
the  gist  of  actions  of  this  sort  To  cMistltute 
an  action  for  "relief  on  the  ground  of  fraud," 
the  fraud  must  be  the  substantive,  cause  of 
the  action,  the  cause  without  which  the  ac- 
tion would  not  exist;  the  fraud  must  have 
been  practiced  upon  tbe  complaining  party, 
causing  him  to  assume  some  obligation  or 
liability  or  suffer  some  loss  which  but  for  the 
fraud  lie  would  not  have  assumed  or  suffered. 
Cornell  V.  Edsen,  78  Wash.  6^,  139  Pac.  602, 
51  L.  R.  A.  (N.  S.)  279.  Manifestly,  the  pres- 
ent cause  of  action  does  not  arise  out  of 
fraud  practiced  upon  the  appellant  Tbe 
creditors  of  the  corporation  were  not  Induceil 
to  become  such  by  reason  of  the  acts  of  tbe 
trustees,  nor  did  Uiey  become  such  before  the 
commission  of  the  act  of  which  complaint  Is 
made.  The  cause  of  action  arises  from  stat- 
ute. The  creditors  are  given  an  additional 
remedy  for  the  obligation  due  them  from  the 
corporation  when  the  trustees  have  been 
guilty  of  acts  In  the  administration  of  the 
corporation  affairs  which  the  statute  has  de- 
clared unlawful, '  The  motives  which  actu- 
ate the  trustees  are  of  no  moment  They 
may  act  In  tbe  best  of  faith,  or  intend  tbe 
grossest  of  frauds,  yet  the  liability  arises  If 
they  act  In  contravention  of  the  statute.  The 
action  Is  therefore  one  upon  a  liability  creat- 
ed by  statute.  It  is  both  remedial  and  pe- 
nal, and  we  think  Is  referable  rather  to  the 
third  or  sixth  sutKlivislons  of  the  statute 
than  to  the  fourth. 

From  an  examination  of  tbe  dates  before 
given  It  will  be  observed  that  more  than  six 
years  elapsed  between  tbe  date  of  the  wrong- 
ful depletion  of  tbe  capital  stock  complained 
of  and  tbe  date  the  corporation  was  declared 
insolvent  If  a  right  of  action  for  tbe  wrong 
here  committed  can  survive  that  period.  It 
can  survive  any  period  short  of  the  statu- 
tory time  the  corporation  .is  permitted  to  ex- 
ist; in  this  state,  fifty  years.  The  liability 
is  thus  extended  longer  than  it  Is  extended 
fbr  far  more  serious  wrongs.  For  the  recov- 
ery of  real  property  tbe  limitation  Is  ten 
years;  on  contracts  in  writing  it  is  six  years; 
toe  waste  and  trespass  upon  real  property, 
for  taking,  determining  or  injuring  personal 
property,  or  for  injuries  to  the  person,  or 
rights  of  another,  the  limitation  is  three 
years ;  for  libeU  slander,  assault,  or  assault 
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and  battery,  or  false  Imprisonment  it  is  two 
years;  and  many  otber  wrongs,  at  least  as 
serious  Id  tbelr  effects  as  the  present  wrong, 
bave  even  a  less  limitation.  These  statutes 
aunonnce  a  public  policy.  It  Is  believed  that 
It  is  better  for  the  public  that  some  rights 
be  lost  than  that  stale  litigation  be  permit- 
ted. It  follows  therefore  that,  when  the 
limitation  of  the  Itabltity  fixed  by  the  stnt- 
ute  Is  doubtful  or  debatable.  It  should  be  so 
construed  as  not  to  contravene  that  policy. 

Our  conclusion  is  that  the  statute  began  to 
run  when  the  onlawful  withdrawal  of  the 
fund  was  made,  and  that  the  trial  court 
rightly  held  the  action  barred  by  the  statute. 

The  Judgment  is  affirmed. 

MORRIS,  a  J.,  and  MAIN  and  ELLIS, 
JJ~  concur. 


m  Wuh.  S78) 
DATTOHERTY  et  aL     GTJMTHER  et  aL 
(Na  12907.) 
(Supreme  Court  of  Washington.  Dec.  1. 1915.) 

HiCHANICB'  LaNS  «S»40— SUBVBTOBS. 

Under  Rem.  ft  BaL  Code,  {  1131,  giving  a 
lien  on  realty  to  him  who  clears,  grades,  fills  in, 
or  otherwise  improves  the  property,  or  any 
street  or  road  in  front  of  It,  engineers  are  not 
entitled  to  a  lien  on  property  for  surveying  and 
plaebig  stakes  and  mtmnmenta  thereon. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  «=>40.] 

Departmoat  2.  Appeal  from  Superior 
Court,  King  County :  Mitchell  GUUam,  Jadge. 

Action  by  8.  N.  Ihtngberty  and  another 
against  George  Guntber  and  others.  From 
a  Judgment  for  defendants^  plaintliEs  ap> 
peaU  Afllrmed. 

S.  8.  Langhmd,  of  Seattle,  for  appellants. 

BAtJSMAN,  }.  PlaintlfTs'  complaint  sought 
to  foreclose  an  asserted  Uen  on  lands  for 
"surveying,  placing  stakes  and  monuments, 
and  figuring  out  distances  for  the  platting 
of  said  real  estate."  A  demurrer  being  sus- 
tained, they  elected  to  stand  on  their  com- 
plaint, and  have  appealed. 

This  Uen  Is  claimed  under  the  grader's 
statute,  whicih  gives  a  lien  on  realty  to  him 
who — 

"clears,  grades,  fills  in  or  otherwise  improves 
the  same  or  any  street  or  road  In  front  of,  or 
adjoining  Uie  same."  Rem.  &  BaL  Code,  I 
1131 ;  Plera's  Code,  title  309,  S  S9. 

TbB  decision  of  the  lower  court  was  cor- 
rect We  incline,  to  be  snre,  and  are  requir- 
ed, to  give  lien  laws  a  liberal  Interpretation, 
and  this  we  da  But  In  the  present  Instance 
we  are  asked  to  go  too  far.  A  cItU  engineer 
is  clearly  not  within  this  statute.  He  Is  not 
within  the  clause  "otlierwlse  improves  the 
same." 

We  may  add  that  It  was  not  alleged  that 
this  surveying  and  staking  was  even  part  of 
any  sut)seqnent  construction  or  grading,  or 
that  anything  followed  to  make  It  useful. 
Under  the  building  Hen  law  we  did  allow 


architects  a  lien  (Gould  v.  McCormIck,  75 
Wash.  61,  134  Pac.  676,  47  L.  R.  A.  [N.  S.J 
765.  Ann.  Gas.  1915A,  710)  for  plans  of  the 
building  actually  constructed,  denying  It  to 
them  In  Lipscomb  v.  Exchange  Natioual 
Bank,  80  Wash.  296,  141  Pac.  686,  because 
the  structure  In  that  case  had  never  been 
erected.  To  give  to  mere  staking  and  run- 
ning of  lines  a  Ilenable  Interest  in  lands 
Is  beyond  the  statute. 
Judgment  affirmed. 

MORRIS,  O.  J.,  and  MAIN.  PARKER,  and 
HOLCOMB,  JJ.,  concur. 


  (8S  Wash.  589t 

STATE  ez  rel.  ROE  v.  CITT  OF  SEATTLE 
et  b1.    (No.  12756.) 

(Supreme  Court  of  Washington.  Dec.  15,  1015.) 

1.  Makoaitos  <s=977  —  Municipal  Coepoba- 
nons  ^al91— Issuance— Natcbe  or  Wur 

— HiAXTH  DbPABTMBHT— EUFLOTla. 

Rem.  &  BaL  Code,  S  1014,  provides  that  the 
writ  of  mandamus  may  be  issued  b;  an^  court 
except  a  jastice's  or  police  court  to  any  inferior 
tribunal  or  corporation,  board  or  person  to  com- 
pel the  performance  of  an  act  which  the  law 
ipecialiy  enjoins  as  a  duty  resulting  from  an 
office,  trust,  or  station,  or  to  compel  the  admis- 
sion of  a  party  to  the  use  and  enjoyment  of  a 
right  or  omce  to  which  be  is  entitled,  and  from 
which  he  Is  wrongfully  excluded.  Section  1024 
provides  that,  if  judgment  t>e  given  for  tbe  ap- 
plicant, he  may  recover  the  damages  which  he 
has  sustained.  Relator,  who  was  a  dvil  serv- 
ice employ^,  was  wrongfully  excluded  from  his 
position  in  tbe  garbage  department.  Aid.  tbourii 
reinstated  by  the  civil  service  commission,  the 
health  commiasioner  refused  to  give  bim  work. 
Held,  that  mandamus  was  the  proper  remedy 
to  obtain  reinstatement  as  of  the  date  be  was 
wrongfully  excluded,  and  to  recover  the  salary 
which  had  accrued  during  the  interim,  though 
he  was  eubscqueiitly  dismissed  on  proper  grounds. 

[Eid,  Note. — For  other  cases,  see  Mandamus, 
Cent  Dte.  161-169;  Dec.  Dig.  ^77:  Mn- 
nlcipal  Corporations,  Cent  Dig.  |$  525-529; 
Dec.  Dig.  <^191.1 

2.  Mandamus  <es3l90— Rxmkdt— Natube  or. 

Mandamus  is  a  civil  remedy  In  which  the 
costs  may  be  awarded  against  the  defendant 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  H  438-443:  DeeTDIg.  ^190:] 

3.  MaNDAUUS  «=9l3  —  COKDITIONS  PfiECKD- 

Where  a  civil  service  employ4  of  a  monld- 
pal  corporation  was  wrongfuuy  dismissed,  it  is 
unnecessary  for  him  to  make  a  claim  against  the 
city  under  the  statute  relating  to  filing  claims  for 
damages  before  seeking  rdief. 

[Ed.  Note.— For  other  cases,  see  MaQdamua. 
Cent  Dig.  S  43 ;  Dec  Dig.  «8=5>13.] 

4.  Mandamus  ^77,  107— BEiNBTATOonri  or 
EMPLOTfe— Salary. 

A  ci^'il  service  employ^  who  was  wroogfully 
dismissed  from  his  employment  is,  notwithstand- 
ing the  health  commissioner  thereafter  l^ally 
dismissed  him  on  account  of  lack  of  work,  «i- 
titled  to  writ  of  mandamus,  where  during  th* 
interim  after  he  was  reinstated  by  the  civil  serv- 
ice commission  he  was  refused  work,  to  procme 
reinstatement  as  of  the  date  of  his  wrongful  dis- 
missal and  obtain  pay  during  the  interim. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §J  161-169,  225,  232,  234 ;  Dec  Dig. 
«=977,  107.] 


»For  otlisr  cam  sw  same  topic  and  KET-NUUBER  In  all  Key-Nombared  Dlgwts  BnA  Indent 
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B.  MUNZCZPAZ.  COBPOBATIONS  4=3220  —  Su* 
FL0T&8— WsONOnTL  DlSlOSSAI^AUBT. 

Where  a  fireman  In  the  garbage  department 
of  a  city  was  wron^ully  dismissed,  and  his 
daties  were  discharged  by  another,  he  may  re- 
cover from  the  dXj  the  amount  of  his  salary 
dnriog  the  period  in  which  he  offered  himself 
for  work;  his  dnties  in  sach  case  having  been 
indiscriminately  performed  by  other  laborers  to 
whom  he  need  not  look  for  compensation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  60&-608 ;  Dec.  Dig. 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  King  Dykeman,  Judge. 

Mandamus  by  the  State,  on  the  relation 
of  Ed  Roe,  against,  the  City  of  Seattle  end 
otbers.^  From  a  Judgmoit  issnlng  tbe  writ, 
TeqwDdents  anneal.  Affirmed. 

Jas.  E.  Bradford  and  William  B.  Allison, 
bath  of  Seattle,  for  appellants.  Thomas  B. 
Horner  and  Edgar  G.  Snyder,  both  of  Se- 
attle, for  respondent. 

HOLCOUB.  J.  'The  relator  was  a  dvU 
aerviee  employfi  and  furnace  trader  In  the 
garbage  dtrislon  of  the  department  of  pnb- 
Uc  health  of  Seattle  who  was  discharged 
on  Ji^e  191S,  on  the  ground  of  'lack  of 
Tei-adty  and  IntWrlty,"  by  the  commissioner 
of  health  of  Seattle.  He  had  been  employed 
under  drQ  service  regulations  by  the  de- 
partment <^  health,  and,  when  dlschaived, 
appealed  to  the  dVu  serrioe  commission  of 
Seattle.  A  hearing  was  had  on  S^tember 
13.  1913,  before  the  dvil  service  conmilssion, 
and  a  decision  was  had  in  his  fftvor.  The 
civil  service  commission  ordered  him  rein- 
stated in  his  position  In  the  health  depart- 
ment. Thereafter  he  frequently  reported 
and  requested  the  department  to  be  restored 
to  bis  portion,  and  at  nnmerons  times  pre- 
sented himself  to  those  In  chai^  of  the 
garbage  division,  and  represented  that  he 
was  willing  and  anxloos  to  resume  his  work, 
bat  without  assigning  reasons  his  rdnMate* 
ment  was  refused.  Finally,  on  June  14, 1914, 
tbe  health  commlssimier  announced  that  re* 
later  would  not  be  restored  to  his  position 
oa  account  <rf  lack  of  work. 

Besides  appearing  personally  and  making 
bliS  demands  on  tiie  head  his  dlvldon  and 
on  tbe  departmoit  of  health  tm  his  rdnstate- 
ment,  relator  had  also  made  written  demands 
of  like  purport  on  two  occasions  to  the  dty 
council.  These  written  demands  requested 
bis  reinstatement  and  payment  of  salary, 
at  tbe  rate  he  had  previous^  been  paid,  from 
June  5.  1913,  mitil  he  was  again  placed  on 
tbe  city  pay  roll.  His  demands  were  refused 
by  tbe  department  of  health  and  by  the  dty 
coundl,  and  this  action  was  Instituted  in 
tbe  aoperior  court  against  appellants  to 
compel  his  restoration  and  tbe  payment  of 
bis  salary.  Trial  was  had  on  October  21, 
1914,  and  the  trial  (yiurt  made  findings  of 
fact  and  condusions  of  law  as  follows: 


"First  That  relator  was  discharged  txxm  the 
d^'s  employment  on  June  6,  1913. 

''Second.  That  the  dty's  health  commissioner. 
J.  E.  Criditon,  filed  with  the  dvU  service  com- 
mission his  reasons  in  writing  why  he  had  di»- 
charsed  relator. 

"l%ird.  That  on  September  14,  1918,  trial 
thereon  was  had  before  the  commission,  and  re- 
lator was  acquitted  and  ordered  reinstated  on 
the  pay  roll  of  the  dty  In  his  former  position 
and  at  tbe  same  salary  of  $85  a  month. 

"Fourth.  That  immediately  opon  his  acqnlttal 
rdator  presented  himsdf  to  said  Grichton  and 
asked  and  requested  to  be  put  to  work,  and  that 
at  various  and  frequent  occasions  thereafter  he 
presented  himself  to  said  official  and  to  the  gar- 
bage division  of  the  health  department  and  re- 
quested reinstatement,  all  of  which  was  refused 
him. 

"Fifth.  That  on  October  1, 1913,  and  again  on 
March  20,  1914.  rdator  presented  the  same  de- 
mands to  the  dty  conndL 

"Sixth.  That  on  January  14,  1914,  said  Grich- 
ton, health  commissioner,  wrote  and  delivered  to 
the  dvil  service  commission  of  Seattle  a  notice 
to  the  effect  that  relator  had  been  laid  off  for 
want  of  work :  that  said  notice  was  the  first  and 
only  notification  to  said  board  of  civil  service 
commissioners  that  relator  was  laid  off  for  want 
of  work:  that  at  no  time  up  until  the  time  of 
trial  had  relator  had  any  notice,  actual  or  con- 
structive, that  he  had  been  discharged  for  lack 
of  work;  that  from  June  5,  1918,  until  Janu- 
ary 14,  1914,  relator  labored  under,  acted  and 
believed,  and  was  entitled  to  so  act  and  believe, 
that  he  was  entitled  to  rdnstatemeat. 

"Sixth.  That  after  January  14,  1914.  there 
was  no  work  In  the  department  tor  relator,  and 
for  that  reason  relator  is  not  entitled  to  re-in- 
Btatement. 

"Seventh.  That  relator  is  entitled  to  his  salary 
from  June  6,  1913,  until  January  14,  1914, 
amounting  to  (620,  and  judgment  wp  that 
amount." 

[1,2]  Appellants'  first  three  errors  go  to 
the  suffldency  of  the  complaint,  the  suf- 
flciency  of  the  testimony,  and  the  denial  of 
their  motion  for  Judgment  These  will  be 
cond^dwed  together.  It  Is  contoided  that  the 
complaint  is  iosuflSdent  for  the  reasmt:  (1) 
That  it  does  not  state  that  raqiondent  had 
filed  a  dahn  with  tlie  dty  conndl  as  pro- 
vided by  ttie  Seattle  diarter  and  by  the  state 
law  (Bern,  ft  Bal.  Code,  IS  7995-7997)  re- 
ferring to  filing  claims  In  actions  for  dam- 
ages; and  <2)  that  mandamus  is  not  the 
proper  remedy  in  sudi  a  case  as  this.  The 
statute  (Rem.  &  Bai.  Code,  toL  1,  f  1014) 
provides  that; 

Tbe  writ  of  mandamus  may  be  "issued  by  any 
court,  except  a  justice's  or  a  police  court,  to 
any  inferior  tribunal,  corporation,  board,  or  per- 
son, to  compel  tbe  performance  of  an  dct  which 
the  law  especially  enjoins  aa  a  doty  resulting 
from  an  office,  trust  or  station,  or  to  compel  the 
admission  of  a  party  to  the  use  and  enjoyment 
of  a  light  or  office  to  which  he  is  entitled,  and 
from  which  he  is  unlawfully  preduded  by  such 
Inferior  tribunal,  conwration.  board  or  person." 

The  dvil  service  laws  are  in  many  re- 
spects mandatory,  and  are  therefore  enforce- 
able by  mandamus,  subject,  of  course,  to  the 
rules  governing  tbe  issuance  of  the  writ  An 
onployft  dlsdwrged  in  viotatl<m  of  tbe  dvil 
service  laws  Is  entitled  to  be  restored  to  his 
former  position  by  mandamus.  19  Am.  & 
Eng.  Enc.  77S,  774.  Mandamus  lies  to  rein- 
state an  officer  or  employ^  who  haa  been  dis- 
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chained  In  vlolatlcn  of  the  dvll  mrlce  laws. 

26  Cyc.  261. 

Our  statute  further  proTideB  (Bern,  it  Bal. 
Code,  S  1024)  that: 

"If  judgment  be  given  for  the  applicant  he 
may  recover  the  damagea  which  he  has  sustained, 
as  found  by  the  jury  or  as  may  be  determined 
by  the  court  or  referee,  upon  a  reference  to  be 
ordered,  together  with  costs ;  and  for  such  dam- 
ages and  costs  au  execution  may  issue,  and  a 
peretnpton  mandate  must  also  be  awarded  with- 
out delay." 

Mandamus  Is  a  dvll  remedy  In  which  the 
costs  may  be  awarded  against  the  defend- 
ants. State  ex  reL  Howe  v.  Kendall,  44 
Wash.  542,  87  Pac  821. 

In  State  ex  reL  Barto  v.  Board  of  Drain- 
age Commissioners,  46  Wash.  474,  90  Pac 
660,  It  was  held  that  mandamus  is  the  prop- 
er remedy  to  secure  the  Issuance,  by  drain- 
age commissioners,  of  warrants  .  In  payment 
of  services,  although  the  right  thereto  is  de- 
nied, and  plaintiff  might  proceed  by  ordi- 
nary action  for  breach  of  contract;  since, 
under  the  Code,  mandamus  Is  but  a  form  of 
civil  action  wherein  appropriate  relief  may 
be  given,  and  is  especially  authorized  by  the 
Code  to  compel  the  performance  of  a  duty 
Imposed  by  law  on  public  officers. 

In  State  ex  rel.  Busseli  v.  Callvert,  33 
Wash.  3S0,  74  Pac.  673,  it  was  held  that 
mandamus  may  issue  to  any  inferior  tri- 
bunal, board,  or  person  to  compel  the  per- 
formance of  a  duty  especially  enjoined  by 
law,  or  the  admission  of  a  party  to  the  en- 
joyment of  a  right  from  which  he  is  un- 
lawfully precluded.  There  is  no  doubt  that 
It  was  the  proper  remedy  in  the  present  case, 
for  the  reason  that  It  was  necessary  that 
the  relator  first  establish  his  right  to  be  re 
Instated  to  the  position  of  which  he  hnd 
been  deprived,  and  his  recovery  of  salary 
due  him  toT  the  period  of  time  during  which 
be  had  been  unlawfully  deprived  of  his  em- 
ployment was  a  secondary  matter. 

[S]  In  such  case  It  would  not  be  neces- 
sary tat  him  to  make  a  claim  to  the  city 
under  the  statute  relating  to  the  filing  of 
claims  for  damages.  The  complaint  was 
therefore  sufficient,  and  for  the  same  reason 
appellants'  challenge  to  the  sufficiency  of 
the  evidence  and  their  motion  for  Judgment 
were  each  properly  denied. 

[4]  The  original  removal  of  relator  by 
the  health  commissdoner  was  wrongful,  and 
was  so  found  by  the  <dvil  service  com- 
mission, which  had  Jurisdiction  to  bear 
and  determine  the  matter,  and  the  remov- 
al was  therefore  unlawful;  but  on  Jan- 
uary 14,  1914,  the  relator  was  r^oved 
for  a  good,  sufficient,  and  lawful  reason, 
namely,  that  there  was  not  sufficient  work 
for  him.  He  was  therefore  clearly  entitled, 
as  the  trial  court  held,  to  be  reinstated  in 
his  position  as  of  June  0, 1913,  and  to  recov- 
er from  that  time  to  January  14,  1914,  at 
the  wages  fixed  for  that  position.  These  had  I 


been  fixed  at  $85  a  month.  The  wages 
amounted  to  $620.  He  was  clearly  entitled 
to  this  recovery  under  our  holdings  in  Foo- 
ter V.  Hlndley,  72  Wash.  657,  131  Pac.  197. 
and  Bringgold  r.  Spokane,  27  Wash.  202,  67 
Pac.  612. 

[t]  Appellants,  however,  contend  that 
even  though  relator  may  be  entitled  to  be  re- 
instated in  his  position  and  entitled  to  the 
salary  for  the  period  for  which  he  was  un- 
lawfully removed,  he  must  look  to  the  i>er- 
son  who  displaced  him  for  his  salary,  and 
base  their  contention  upon  our  decision  In 
State  ex  reL  Cole  v.  Coates,  74  Wash.  35. 
132  Pac  727.  In  that  case  the  relator 
brought  a  proceeding  In  quo  warranto^  to  be 
restored  to  Ills  position,  and  to  recover  the 
salary  during  the  time  of  his  ouster.  It  ap- 
I)eared  In  that  case  that  the  position  from 
which  relator  bad  been  removed  was  In  the 
nature  of  a  permanent  official  position,  and 
that  another  person  named  In  the  proceed- 
ings and  made  a  defendant  therein  had  been 
appointed  to  the  position.  It  was  there  held 
that  the  person  who  had  been  appointed  to 
the  position  In  the  place  of  relator  had  Ille- 
gally usurped  the  position,  and  the  Judgment 
was  that  the  relator  recover  from  the  usurp- 
ing appointee  the  salary  which  should  have 
gone  to  the  relator  and  for  any  unpaid  sal- 
ary from  the  city  of  Spokane.  We  think  a 
mere  statement  of  the  case  distinguishes  it 
from  the  case  at  bar. 

In  the  present  case  the  position  was  not 
an  office,  was  not  a  permanent  position,  al- 
though subject  to  civil  service  rules,  and 
there  was  no  particular  person  appointed  to 
fulfill  the  duties  of  the  position.  The  labor 
which  relato^  had  to  perform  was  simply 
performed  indiscriminately  by  some  other 
civil  service  employ^. 

There  was  no  error. 

Judgment  la  affirmed. 

MORRIS,  C.  J.,  and  MAIN,  PAIlEGB.aikd 
ELLIS,  JJ.,  concur. 


(88  Waah. 

MUNSON  V.  BALDWIN  et  aL   {No.  12895.) 

(Supreme  Court  of  Washington.  Dec  6,  191{^> 

1.  JuDOMENT  ^»720— Conclusiveness— Mat- 
TEBS  Concluded. 

Where  the  lessor  of  an  apartment  house  no- 
tified the  room  tenants  that  the  lessees  had  failed 
to  pay  rent,  and  that  any  rent  paid  by  them  to 
the  lessees  would  be  at  their  risk,  and  an  as- 
signee of  the  lease  then  gave  notice  to  the  les- 
sors that  because  of  such  notice  to  the  subten- 
ants and  the  further  fact  that  the  lessors  had 
taken  possession  of  part  of  the  leased  premises 
he  considered  himself  no  longer  liable  for  rest 
and  had  abandoned  the  premises,  and  the  lessor 
then  sued  the  lessees  and  tbe  assignee  for  rent 
and  recovered  judgment  tberefor,  together  with 
judgment  for  the  amount  collected  b;^  tbe  as- 
signee subsequent  to  the  lessor's  notice,  sncb 
judgment  was  tbe  law  of  the  case  in  a  subse- 
quent action  by  the  assignee  to  recover  a  de- 
posit made  to  secure  payment  of  tbe  rent,  and 
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finally  determined  tibat  his  own  fault  terndnated 

the  lease. 

[Ed.  Kote.— For  other  cases,  see  Judgment, 
Cent.  Die  1 1251;  Dec.  Dig.  «s>720.1 

2.  Landlobd  AHDTBnAira«»i84— Riin^Z>S' 

T08IT8— 'BlOHT  TO  RXTAin. 

Where  the  sssigDee  of  a  lease  defaulted  in 
payment  of  the  rent  for  two  months  and  aban- 
doned  the  premises,  the  lessors  could  elect  to 
treat  the  lease  as  terminated,  without  waiving 
their  right  to  retain  a  deposit  which  the  lease 
provided  should  be  retained  as  liquidated  dam- 
ages if  the  conditions  of  the  lease  were  not  fully 
performed  by  the  lessees. 

[Ed.  Note.— For  other  cases,  see  Landlord  end 
Tenant.  Cent  Dig.  {§  743-750;  Dea  Dig.  «t=» 
184.] 

3.  LUTDLOBD  AKD  TCNAnT  ^94— TXBIONA- 
TION  OF  I^8B-I-NSCEB8ITT  OF  NOTICE. 

Where,  after  lessors  of  an  apartment  hoase 
gave  notice  to  the  room  tenants  not  to  pay  rent 
to  the  lessees,  who  were  in  default  in  the  pay- 
ment of  rent  to  the  lessors,  an  assignee  of  the 
lease  notified  the  lessors  that,  because  of  such 
notice  to  the  subtenants  and  the  further  fact 
that  the  lessors  had  taken  possession  of  part  of 
the  leased  premises,  he  considered  himself  no 
longer  liable  for  rent  and  had  abandoned  the 
premises,  the  statutory  notice  was  not  required 
to  terminate  the  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent.  Dig.  H  297.  316-320,  861,  862; 
De«.  iMg.  «»94.} 

4.  LaNDI^BD  AND  TENANT  •8=9184— RBKT—DB- 
F08IT8— RlQHT  TO  RETAIN. 

Where  a  lease  of  an  apartment  honse  for 
four  jeara  at  a  monthly  rental  of  $870,  which 
provided  that  if  the  conditions  of  the  lease  were 
not  fnlly  performed,  city  warrants  deposited 
with  the  lessors  might  be  retained  on  account  of 
Uqaidated  damages,  had  nearly  three  years  to 
run  when  an  assignee  of  the  lease  defaulted  in 
the  payment  of  rent,  the  Ugnldated  damages 
were  not  nnreaaonable,  and  title  to  the  warrants 
vested  in  the  lessors. 

[Ed.  Mote.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  S|  T43-7S0;  Dec  Dig.  «=» 
184.] 

5.  Replevin  <e=38— Nboessitt  of  Becofebino 

ON  STEBNGTH  of  PUiINTIFP'S  TITLE. 

In  replevin  plaintiff  must  recover  upon  the 
strength  of  his  own  title  and  right  of  possession, 
and  not  on  defendant's  lack  thereof. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  SI  45-68;  Dec.  Dig.  «=»8.] 

&  BEPUTIN  ^»68— PL£ADINa--SnPEBIOB  Tl> 
TLB. 

Under  Rem.  &  BaL  Code,  |  264,  providing 
that  an  answer  mast  contain  a  general  or  spe- 
cific denial  of  each  material  allegation  of  the 
complaint  or  of  any  knowledge  or  information 
sufficient  to  form  a  belief  and  a  statemeot  of 
any  new  matter  constituting  a  defense  or  coun- 
terclaim, whether  or  not  the  defendants  in  re- 
plevin conid  plead  a  money  set-off  or  counter- 
claim, the^  could  plead  a  superior  title  and  right 
of  possession  in  themselves  or  a  lack  of  title  and 
right  of  possession  in  plaintiff  by  an  afiirmative 
answer. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  SS  225-238 ;  Dec.  Dig.  «=>63.] 

I>epartment  2.  Appeal  from  Superior 
Court,  King  County;  John  R.  Mitchell,  Judge. 

Action  by  Mark  Munaon  against  Pauline 
P.  Baldwin  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

Boney  &  Loveless,  of  Seattle,  for  appel- 
lant. Wm.  Hickman  Moore,  of  Seattle,  for 
respondents. 


HOLCOMB,  J.  Appellant  sued  to  recorer 
the  poBsesslon  of  certain  city  warrants,  or 
their  value.  Respondents  denied  that  appel- 
lant was  the  owner,  or  entitled  to  the  posses- 
sion, of  the  warrants,  or  their  value.  As  a 
further  and  first  affirmative  defense  respond- 
ents pleaded  a  former  suit  between  respond- 
ents, as  plaintiffs,  and  appellant  and  G.  S. 
Hamman  and  Matilda  M.  Hamman,  as  de- 
fendants, In  the  superior  court  of  King  coun- 
ty, numbered  71628,  setting  forth  all  the 
records  and  flies  therein  as  a  defense  here- 
to. Respondents  further  pleaded  a  cross- 
complaint  to  ^ipellant's  cause  of  action,  al- 
leging, In  snbstanoe,  their  ri^t  to  hold  the 
warrants  under  and  1^  virtne  of  the  terms  of 
a  lease.  All  the  material  allegations  of  re- 
spondents' first  afllrmatlve  answer  and  ot 
tbelr  cross-complafnt  were  denied  by  appel- 
lant's rei^y,  and  as  an  affirmative  defense 
thereto,  be  also  pleaded  the  records  and 
flies  In  case  No.  TliSSS.  There  was  a  lease 
from  respondents  to  6.  S.  Hamman  and  Ma- 
tilda H.  Hamman.  executed  Jnly  10, 1908.  for 
a  period  of  four  years,  of  a  certain  apart- 
ment  bouse  in  SeatUe,  with  a  stipulated 
monthly  rental  of  $370,  payable  in  advance 
on  the  lOtb  day  of  each  and  every  month 
during  the  term  of  the  lma&  The  lease  con- 
tained this  stipulation: 

"It  is  farther  covenanted  and  agreed  that  the 

lessees,  as  security  guaranteeing  the  perform- 
ance of  this  lease,  will  pay  to  said  lessors  the 
sum  of  fifteen  hundred  ($1,500.00)  dollars,  either 
in  gold  coin  or  collateral  for  the  last-mendoned 
amount  acceptable  to  the  said  lessors,  said  money 
or  collateral  to  be  held  by  lessors  until  the  expi- 
ration of  this  lease,  when,  if  all  the  conditions  of 
said  lease  have  been  fully  performed  on  the  part 
of  the  lessees  said  money  or  collateral  is  to  be 
returned;  otherwise  same  is  to  be  retained  by 
the  lesson  on  account  of  liquidated  damages." 

It  Is  c<mceded  that  91,500  of  city  warrants 
were  deposited  by  tbe  Hammans,  and  receiv- 
ed and  acc^>ted  by  respondents,  as  satls^- 
Ing  the  above  requirement  of  the  lease.  On 
October  11.  1909,  the  Hammans,  with  the 
written  consent  <k  respondents,  assigned  the 
lease  to  appellant  The  Hammans,  however, 
claimed  to  retain  the  ownership  ctf  the  war- 
rants, leaving  them  In  the  possession  of  re- 
spondents as  collateral  for  the  purposes  for 
which  they  were  delivered.  In  their  written 
consent  to  the  assignment  of  the  lease,  it 
was  expressly  stated  that  respondents — : 
"did  not  release  the  Hammans  from  any  of  tbe 
ohligntions  or  liabilities  that  have  accrued,  or 
may  hereafter  accrue,  under  tbe  terms  of  tbe 
lease." 

On  October  16,  1909,  the  Hammans  sold 
tbe  warrants  to  appellant,  the  assignee  of 
the  lease.  On  November  20,  1909,  respond- 
ents notified  the  room  tenants  of  the  apart- 
ment building  that  the  lessees,  the  Hammans, 
and  appellant,  had  failed  to  pay  two  advance 
monthly  payments  of  rent,  and  that  any 
rental  they,  the  room  tenants,  should,  after 
such  notice,  pay  to  the  lessees  would  be  at 
their  risk.  On  December  1,  1009,  appellant 
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gave  reepondoits '  a'  counter  noUce,  to  tbe 
effect  tbAt,  b7  reason  of  th^  notice  to  sub- 
tenant}^ and  on  account  of  the  fartber  fact 
tbat  respondents  bad  taken  possesslcm  of  a 
portion  of  the  leased  premises  and  leased 
the  same  to  other  parties^  sucb  acts  constl- 
tntlnf  an  Interfriroice  with  his  benefit  en- 
joymmt  ot  the  premises,  he  considered  him- 
self no  l<mger  liable  for  any  further  rent 
therefor,  and  had  abandoned  the  premises, 
nierevpon  respondents,  on  January  11,  1810, 
instituted  the  action  known  as  cause  Na 
71628,  against  the  Hammans  and  appellant, 
to  recover  the  advance  rental  of  $370  for 
each  of  the  montha  of  October  and  November, 
1909,  In  two  separate  causes  of  action.  The 
defendants  therein  appeared  separately  and 
answered  the  complaint  Munson,  the  ap- 
iwllant  here,  pleaded  affirmatively  an  evic- 
tion, on  the  same  grounds  as  stated  in  the 
notice  to  re^ndents  of  December  1,  1909. 
Respondents  replied,  denying  eviction,  admit- 
ting their  notice  to  subtenants  on  November 
20, 1909,  and  alleging  abandonment  by  appel- 
lant m  December  1,  1909.  The  cause  was 
tried  to  the  court  on  November  25,  1910,  the 
court  foond  for  the  plaintiffs  and  against  the 
appellant  and  his  codefendants  on  the  is- 
sues of  law  and  foct,  and  judgment  was  ac- 
cordingly entered  for  the  rent  due  for  Octo- 
ber and  November,  and  a  further  sum  of 
$75.66  eoUected  by  awwllant  "beyond  the  20th 
day  of  November,  1909."  No  appeal  was 
taken,  and  that  Judgment  became  final  and 
conclnslve.  Execution  on  the  Judgmait  was 
bad,  and  certain  personal  property  of  ap- 
pellant seized,  sold,  and  applied  In  partial 
satisfaction  of  the  judgment,  leaving  a  defi- 
ciency of  $268.85.  At  that  time  the  warrants 
in  controversy  were  still  in  possession  of  re- 
spondent Bwing,  who  refused  to  return  ttiem. 
The  value  of  the  warrants  was  $1,500,  plus 
accrued  Interest  from  October  16,  1909.  Re- 
spondents took  and  retained  possession  of 
tbe  leased  premises  on  and  after  December 
1,  1909. 

[1,2]  To  our  minds  no  extended  discus- 
sion of  tbe  facts  or  the  law  of  tbe  case  is 
necessary.  The  Judgment  in  cause  No.  71528 
became  the  law  of  the  case  between  the  par- 
ties, and  finally  determined  that  appellant's 
fault  terminated  the  lease.  He  having  de- 
faulted In  payment  of  rent  for  two  months 
and  abandoned  tbe  premises,  the  respondents 
could  Justly  and  lawfully  elect  to  treat  the 
lease  as  terminated,  without  waiving  their 
right  to  retain  the  liquidated  damages  ex- 
pressly provided  for  in  the  lease.  Barrett 
T.  Monro,  69  Wash.  229,  124  Pac.  369,  40  L. 
R.  A.  (N.  S.)  763.  The  provision  for  liq- 
uidated damages,  to  be  first  deposited  by  the 
lessee  with  the  lessor,  retained,  and  Anally 
held  absolutely  to  CMnpensate  In  full  for  any 
breach  of  the  lease  by  the  lessor.  Is  ni^ld 


in  above  case,  and  fbe  stbnilBtlon  of  fta 
lease  lir  tbat  case  was  almost  Identical  with 
the  stipnlatlon  therefor  In  the  iB^sent  cb8& 
In  the  above-cited  case  It  was  stated  1^  the 
late  Judge  Crow: 

"It  was  respondent's  dnty  to  make  the  wHpn- 
lated  monthly  payments.  Her  failnre  consti- 
tuted an  unquestioned  breach  of  the  contract 
wbich  subjected  her  to  a  termination  of  the  lease 
and  payment  of  the  stipulated  liquidated  dam- 
ages.  When  her  breach  occurred,  appellants 
were  entitled  to  give  the  statutory  notice  to 
terminate  the  tenancy  In  the  event  of  ber  cootin- 
ned  default  and  thereafter  retain  the  deposit  In 
satisfaction  of  their  liquidated  damages.  They 
were  not  required  to  permit  a  continuance  of  the 
default  and  thus  Increase  their  damages  to  such 
an  extent  that  the  Uquldated-snm  would  be  lo- 
aufficient  to  protect  them.  The  contract  bad  no 
such  purpose  in  view.  It  is  manifest  that  tbe 
parties  agreed  ntmn  liquidated  damages  beeaost 
their  exact  measaremeat  could  not  be  HMdily 
made.  The  sum  agreed  upon  is  not  nnreasra- 
able,  in  view  of  the  Talne  ud  Importance  ftf  the 
entire  lease." 

[3,  4]  All  the  foregoing  observations  are  ex- 
actly pertlnoit  here.  Here  no  statutory  no- 
tice was  required,  because  appellant  had 
given  notice  of  abandonment  Here  the  en- 
tire lease  had  nearly  three  years  to  run,  at 
a  rental  of  $370  per  month.  Here  the  liq- 
uidated damages  were  $1,500,  in  tbe  form  ci 
city  warrants.  It  was  not  unreasonable  as  a 
liquidation  of  tbe  damages.  Upon  the  de- 
termination of  aroellant's  default  and  breach 
of  tbe  leaser  the  title  to  tbe  depodt  tor  liq- 
uidated damages  rested  at  once  in  the  re- 
spondents,  In  whatever  form,  whether  mon- 
er  or  bfmds  or  warrants. 

[I]  Thenceforth  appellant  had  no  title  or 
right  of  possenlMi  whatsoever  to  the  war^ 
rants,  and  to  recover  In  bis  action  of  replev* 
In,  it  Is  most  sssnredty  necessary  that  be 
recover  open  the  strength  of  his  own  Utle 
and  rl^t  of  possession,  and  not  on  the  re- 
spondents* lack  thereof.  24  Am.  ft  Eng. 
Ency.  Lew,  483. 

[I]  Ai^llant  devotes  owsideraUe  argu- 
ment to  tbe  qnestton  of  wheth»  respcmdents 
can  plead  a  counterdalm  to  a  suit  In  re- 
plevin. Tbat  questl(m  Is  Immaterial  here, 
for,  whether  or  not  th^  could  plead  a  money 
set-off  or  counterclaim  to  an  action  In  re- 
plevin, they  certainly  could  plead  superior 
title  and  right  of  possession  in  themselves, 
or  show  lack  of  title  and  right  of  poasesslffli 
in  appellant  to  specific  personal  property  by 
affirmative  answer,  and  should  do  so.  1  Rem. 
&  BaL  Code,  f  264;  18  Bncy.  PI.  &  Pr.  561. 
That  was  the  effect  of  respondents'  affirma- 
tive answer  and  their  cross-complaint 

The  facts  fully  support  the  affirmative  al- 
legations of  respondent^  and  mstaln  the 
Judgment  Affirmed. 

MOBRIS;  O.  J.,  and  MAIN,  PABEEB,  and 
FtTLLBOElTON,  JJ.,  ooncor. 
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BUSSELI»  T.  tTNION  HAOHINEBt  &  SUP- 
PLY CO.   (Mo.  12924.) 
(Sapreme  Cowt  of  Washinston.  Dec  U,  191S.) 

1.  Set-Oit  awd  OOUNTBBCIX.AXU  *=>34-Toirp 
—Contract— Baiijiekt. 

Where  to  a  complaint  in  contract  defend- 
ant, by  way  of  coDoterclaim,  set  np  the  loaa  cl 
an  engine,  which  plaintiff  "careleaily  and  n«f- 
ligently"  allowed  to  be  destroyed  while  htddial 
tile  en^ne  to  protect  himself  as  a  creditor  of 
iLBolvent  third  perscms  to  whom  defendant  had 
leased  the  engine,  whereapon  defendant  demand- 
ed,  and  plaintilf  agreed  to  pay  its  value,  was  not 
an  attempt  to  set  off  tort  against  contract,  con- 
trary to  the  Code,  since  the  injury  arose,  not 
from  a  meddling,  but  out  of  bailment  in  writing. 

[li^d.  Note.— For  other  cases,  see  Set-Off  and 
Coonteiclaim.  GenL  Oig.  U  66,  57;  Dec.  Dig. 

2.  Pleadinq  «=»365  —  Countebclahi  —  Uo- 
TiON  TO  Stkike  Out. 

PlaintiETs  motion  to  strike  oat  from  such 
counterclaim  the  words  "carelessly  and  n^li- 
gently"  did  not  attack  the  allegadon  of  plain* 
tiff's  promise  to  pay  for  the  engine,  since  such 
motion  was  Bi>ecific; 

[Ed.  Note.— For  other  cases,  MS  Pleading, 
Cent.  Dig.  H  1163>U72;  D«c.  Die  «»366.1 

8.  Plkadino  «=»206— GorrNiEBOx.Aii(— Oeitbb- 

AI.  DEMtrBBBR. 

Nor  was  such  allenition  of  promise  to  pay 
attacked  by  a  general  demurrer  which  plaintiff 
filed  to  the  whole  counterclaim. 

{Ed.  Note.— Fw  other  cases,  see  Pleading, 
Cent  Dig.  4&l-i8S,  496,  496,  49S-610;  Dec 
Dig.  <«=920e.} 

4.  Pkincipai.  and  Aqent  «=»23— Evidbncb. 

In  an  action  in  contracL  where  defendant 
rounterclatmed  on  the  loss  of  an  engine  seised 
by  plaintiff  from  his  insolTent  debturs,  to  whom 
defraidant  bad  leased  the  engine,  and  which  liad 
been  lost  through  plaintiff's  negligence,  evidence 
keld  to  show  that  plaintiff  held  the  engine  as 
principal,  and  not  as  agent  for  the  debtors. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Gent.  Dig.  |  41;  Dec  Dig.  «e»23.] 

5.  BAtumra  «=9l4  —  Skizub  bt  Cbbditob— 
Dmr. 

Under  sadi  facts,  plaintiff  was  anhject  to 
the  same  degree  of  care  as  bailee  as  was  owed 
by  his  debtors  under  the  lease. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  H  45-65;  Dec.  Dig.  (^14.] 

6.  Baiucbnt  &=»31— Prxsuhptiok. 

When  the  bailee  foils  to  return  the  diattel 
bailed,  tlie  presumption  is  against  hia  careful- 
nem. 

[Ed.  Note.— For  other  cases,  see  Bailment 
Cent  Dig.  H  124-181;  Dec  Dig.  «e931.] 

Department  2.  Appeal  from  Superior 
Court,  Snohomlsb  County ;  Oay  G.  Alston, 
Judge. 

Action  by  C  E.  Russell  against  the  Union 
Machinery  &  Supply  Company.  From  a 
Judgment  In  bis  favor,  diminished  by  coun- 
terclaims, plaintiff  appeals.  Affirmed. 

B.  E.  Padgett  of  Ererett,  for  appellant. 
Oooley  &  Horan  and  R.  MnlTlhUl,  all  of 
Everett,  for  respondent 

BAUSHAN,  J.  Action  at  law,  tried  with- 
out a  Jury,  plaintiff  appealing  from  a  judg- 
ment In  Ilia  own  fitror,  diminished  by  sac* 
cessful  coTmterclalms.    Of  these  there  are 


three.  Two,  In  small  sums,  we  find  obvious- 
ly well  established.  Tbere  being  no  cross- 
appeal,  the  sole  question  here  arises  under 
the  remaining  counterclaim. 

[1]  Against  BoBBtil'g  complaint  in  con- 
tract defendant  set  np  Its  loss  of  an  raiglne 
leased  in  wrltingto  the- partnership  of  Hum- 
as  ft  Way  land,  who  had  assigned  the  lease 
and  dellTend  the  engine  to  Bnasell.  The 
latter,  using  the  engine,  it  was  alleged,  had 
"carelessly  and  negligently"  let  it  be  de- 
stn^ed,  whereupon  defendant  demanded,  and 
Russell  agreed  to  pay,  |1,800  as  Its  value. 
This,  BuBsell  contend  was  an  attempt  to 
aet  off  tort  against  contract,  contrary  to  oar 
Code.  He  moved  below  to  strike  the  words 
"carelessly  and  ne^lgently"  as  irretevant, 
and,  that  falling,  demurred  to  the  whole  of 
the  counterclaim  as  "not  stating  sufficient 
facta  to  constltnte  a  counterdaim'*  to  the 
complaint.  That  also  b^g  overmled,  he 
carried  both  alleged  errors  here,  the  counter- 
<aalm  being  sustained  after  evidence.  The 
lower  court  was  clearly  right  In  these  rul- 
ings. The  words  not  stricken  were  proper  In 
an  allegation  of  breach  of  bailment,  and  did 
not  convert  the  grievance  Into  tort,  for  the 
injury  arose,  not  from  a  meddling,  but  out 
of  bailment  In  writing.  This  conclusion  sup- 
ports also  the  ruling  on  the  demurr^. 

[2, 1]  Nor  do  we  think  that  the  counter- 
claim lost  its  propriety  by  the  further  alle- 
gation of  an  agreement  by  BusseU  to  pay 
the  loss,  which  further  allegation  was  nei- 
ther attacked  by  the  motion,  for  that  was 
specific,  nor  reached  bj  the  demurrer,  for 
that  was  generaL 

C4-I]  There  remains  a  challenge  against 
the  findings  sustaining  this  counterclaim,  but 
we  have  no  hesitation  In  confirming  them. 
Russell,  admitting  that  he  bad  actual  pos- 
session of  this  engine  at  the  time  of  Its  loss, 
says  tliat  he  held  it  only  as  agent  for  lliom' 
as  &  Wayland.  Never,  then,  did  agent  more 
compl^ely  displace  his  principal.  Russell, 
being  in  some  way  financially  involved  or 
connected  with  Thomas  &  Wayland,  had 
found  It  expedient  to  seize  tbeli*  affairs  both 
In  the  office  and  In  the  logging  camp,  with- 
out any  other  caution  apparently  than  that 
of  not  using  his  own  name.  Actually  he  be- 
came the  sole  manager  of  their  affairs.  The 
particular  situation  of  this  very  engine  was 
drawn  to  his  attention.  Before  the  mishap 
occurred  to  It,  he  was  told  that  it  was  In  a 
dangerous  place.  Convinced,  as  we  are,  that 
he  had  so  possessed  himself  of  Thomas  & 
Wayland's  property  as  to  be,  not  agent,  but 
principal,  and,  agreeing  with  the  lower  court 
in  that  respect,  we  must  bold  that  the  d^ree 
of  care  that  Thomas  &  Waytand  were  obli- 
gated to  was  Russell's  required  degree  also. 
The  presumption  Is  against  the  bailee's  care- 
fulness when  he  falls  to  redeliver  the  chat- 
ty Klngsley  r.  Standard  Lumber  Co.,  84 
WadL  168,  146  Pac.  869.   To  this  adverse 
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presumption  was  added  testimony  of  actual 
negligence  from  several  witnesses  sufficient 
to  sustain  the  findings. 
The  Judgment  is  affirmed. 

MORRIS,  C.  J.,  and  MAIN,  PARKER, 
and  HOLCX>MB,  JJ.,  concur. 
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MALLT  et  nx.  V.  WE.IDENSTHINBR. 
(No.  12670.) 

(Suprme  Court  of  Washington.  Dec.  8,  1916.) 

1.  Watebs  and  Wateb  ConRSEs  ^3>3&— Ri< 
PABiAR  Pbofebtt— What  CoNsnrnTss. 

A  (quarter  section  of  land  adjoining  a  quar- 
ter section  through  which  a  stream  flowed,  but 
not  itself  bordering  on  such  stream,  and  lying 
beyond  the  low  divide  constituting  the  southerly 
watershed  of  the  stream  so  that  it  drained  away 
from  the  stream,  was  not  riparian  to  the 
stream. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  1  81 ;  Dec.  Dig. 

39.] 

2.  Waters  and  Water  Gocbses  «»42— Ri- 
FABIAN  Rights— Nature  and  Bxtekt. 

Riparian  owners  do  not  have  a  riparian 
right  to  any  particular  quantity  of  water  flow- 
ing in  a  stream,  and,  when  the  water  is  not 
sufficient  for  all,  they  must  submit  to  an  appor- 
tionment of  the  water  between  them. 

FBd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f}  33,  34;  Dec  Dig. 
<©=>42.1 

3.  Waters  and  Watbb  Coubsbs  «=>151— 
Pbescriftivb  Rights. 

Where  a  nonriparian  owner  diverted  from 
a  stream  and  during  the  whole  of  the  prescript 
tive  period  beneficially  used  l^^  cubic  feet  of 
water  per  second,  it  did  not  affect  hia  prescrip- 
tive right  to  that  amount  of  water  that  be  also 
diverted  and  wasted*  other  water. 

W£d.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  |  166;   Dec.  Dig. 

4.  Waters  and  Water  Coubsbs  «s»145— 
Pbkscbiptive  Rights. 

That  a  nonriparian  owner,  diverting  water 
from  a  stream,  twice  changed  the  point  of  di- 
version did  not  affect  his  prescriptive  rights, 
where  the  points  of  diversion  were  all  within  a 
distance  of  200  yards,  and  the  diversion  at  the 
different  points  affected  riparian  owners  alike. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  S  20 ;  Dec  Dig.  «=> 
145.] 

5.  Waters  and  Water  Codrsbs  4=»133 — 
Prescriptive  Rights. 

.  Though  to  constitute  a  right  by  prescrip- 
tion there  must  have  been  such  an  invasion  of 
the  rights  of  the  party  against  whom  it  is  claim- 
ed that  he  would  have  had  ground  for  an  ac- 
tion against  the  intruder,  where  a  nonriparian 
owner  diverted  water  from  a  stream  continuons- 
ly  for  the  necessary  period,  he  acquired  a  right 
by  prescription,  though,  notwithstanding  such 
diversion,  there  was  sufficient  water  in  the 
stream  to  satisfy  the  needs  of  riparian  owners, 
as  nonriparian  owners  have  no  right  whatever 
in  a  streaaa  aa  against  riparian  owners,  and  the 
diversion  of  water  by  a  nonriparian  owner, 
substantially  lessening  the  quantity  flowing  to 
the  land  of  a  riparian  owner,  is  a  violation  of 
the  right  of  such  riparian  owner  of  such  a  na- 
ture that  it  could  be  enjoined  at  the  suit  of  the 
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riparian  owner,  though  the  damage  be  only  nom- 
inal and  prospective. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  146;  Dec.  Dig. 
«=»183.3 

6.  Waters   and   Water   Courses  €=»42— 
Riparian  Rights— Natdbe  and  Extent. 

Riparian  owners  have  the  right  to  have  the 
stream  flow  to  and  over  their  land  as  it  is  wont 
to  flow  by  nature,  without  any  substantial 
change  in  quality  or  diminution  in  quantity. 

[Ed.  Note.— For  other  casesf,  see  Waters  and 
Water  Courses,  Cent  Dig.  St  33,  34 ;  Dec.  Dig. 
«a»42.] 

7.  Waters  and  Wateb  Courses  «=3l43— 
Pbescriptite  Righis. 

Though  a  nonriparian  owner  continuously 
for  the  prescriptive  period  diverted  from  a 
stream  1^  cubic  feet  of  water  per  second, 
where  he  did  not  divert  and  use  more  than  one- 
third  of  the  water  flowing  in  the  stream,  he  did 
not  acquire  an  absolute  right  to  1%  cubic  feet 
per  second  for  all  time,  and,  where  from  natural 
or  other  causes  the  amount  of  water  flowing  in 
the  stream  was  diminished,  he  was  not  entiUed, 
as  against  a  lower  riparian  owner,  to  divert 
more  than  one-third  of  the  water. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  lfi2;  Dee.  Dig. 

&  Waters   and   Wateb   Courses  ^=342— 
Riparian  Rights— Apportionment  of  Wa- 

TXB. 

Where  plaintiff  and  defendant  were  both 
riparian  owners,  and  defendant  by  prescription 
was  entitled  to  one-third  of  the  water  in  a 
stream  for  use  on  bis  nonriparian  land,  and  the 
other  two-thirds  wonld  be  ample  for  both  tracts 
of  riparian  land,  with  perhaps  some  excess  ex- 
cept in  the  dry  season,  each  was  entitled  to  one- 
half  thereof  or  one-third  of  the  wliole  of  the 
water  of  the  stream,  as  between  themselves. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §§  33,  34 ;  Dec  Dig. 
<S=>42.1 

9.  Costs  <t=»230— Pbbvaiuno  Pabxt. 

Plaintith  sued  to  enjoin  defendant  fnm 
diverting  water  from  a  stream  to  bis  nonri- 
parian land  and  for  an  apportionment  of  the 
waters  of  such  stream  between  the  riparian 
lands  of  plaintiffs  and  defendant  nie  trial 
court  adjudged  that  defendant  by  prescription 
was  entitled  absolutely  as  against  plaintiff  to  1^ 
cubic  feet  of  water  per  second  for  use  upon  his 
nonriparian  laud,  and  that  the  remainder  of 
the  water,  excepting  a  small  amount  adjudged 
to  plaintiffs  for  domestic  purposes,  should  be 
equally  apportioned.  The  Supreme  Court  lim- 
ited defendant's  prescriptive  right  to  one-third 
of  the  water  of  the  stream,  and  apportioned  the 
rest  of  the  water  equally.  It  appeared  that, 
when  the  action  was  commenced,  plaintiffs  were 
being  wrongfully  deprived  of  all  of  their  ripa- 
rian rights  by  defendant  Held  that,  as  by  the 
Supreme  Court's  decision  plaintiffs  were  ulti- 
mately successful  in  a  substantial  measure,  they 
were  entitled  to  recover  their  costs  ineiorred  in 
the  trial  court  and  in  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Costa,  Cent 
Dtg.  {§  869-876;  Dec.  Dig.  «=»230.] 

Department  1.  Appeal  from  Superior 
Court,  Stevens  County;  Brace  Blake,  Judge. 

Action  by  John  Mally  and  wife  against 
John  Weidensteiner.  From  a  decree  adjudi- 
cating the  water  rights  of  the  parties,  plain- 
tiffs appeal.  Reversed  and  remanded,  with 
directions. 
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Albert  I.  Eulzer,  of  Chewelab,  and  Care; 
&  Jobnson,  of  Colville,  for  appeUants.  Stnll, 
Went!  &  Bailey,  of  GolvUle,  for  respondent. 

PARKER,  J.  Tbe  principal  object  sought 
by  the  plaintiflSB  In  thla  actltm  is  to  hare  the 
defendant  enjoined  from  diverting  the  wa- 
ters of  Grouse  creek  to  bis  nonrtparlan  home- 
stead land.  They  also  se^  apportionment 
of  the  waters  of  Grouse  creek  betweeu  them- 
selves  and  the  defendant  for  use  upon  the 
riparian  land  of  each.  The  trial  court  ren- 
dered Its  decree  adjudging  the  defendant  en- 
titled absolutely,  as  against  the  plaintiffs,  to 
1%  cubic  feet  of  water  per  second  of  time 
of  the  water  of  Grouse  creek  for  use  upon 
his  nonrlparian  land,  upon  the  ground  that 
he  had  acquired  such  right  by  prescription, 
adjudging  the  plaintiffs  entitled  to  one-eighti- 
eth of  one  cubic  foot  of  water  per  second  of 
time  for  domestic  purposes,  subject  to  de- 
fendant's superior  right  to  1^  cubic  feet 
thereof  for  use  upon  his  nonrtparlan  land, 
and  apportioning  the  remainder  of  the  water 
of  Grouse  creek  to  plaintiffs  and  defendant 
equally  for  use  upon  the  riparian  land  of 
each.  From  this  disposition  of  the  cause, 
the  plaintiffs  have  appealed. 

Appellants  and  their  grantor,  the  Northern 
Pacific  Railway  Company,  have  been  since 
prior  to  the  year  18S9  the  owners  of  lot  1, 
being  the  fractional  northeast  quarter  of  tbe 
nortbeast  quarter  of  section  1  In  township 
30  north,  range  40  east,  in  Stevens  county. 
The  d^endant  since  1889  has  been  the  owner 
of  the  northeast  qnarter  of  section  12  in  the 
same  township,  having  acquired  the  same  un- 
der the  homestead  laws  of  the  United  States. 
The  defendant  has  ^ince  the  year  1912  been 
the  owner  of  the  southeast  quarter  of  sec- 
tion 1,  having  acquired  tbe  same  by  mesne 
conveyances  from  the  Northern  Pacific  Rail- 
"way  Company;  that  company  having  been 
tbe  owner  thereof  since  prior  to  1889.  Hav- 
ing In  mind  the  system  of  government  sur- 
vey of  public  lauds,  it  will  be  noticed  that 
the  east  line  of  all  these  tracts  Is  also  the 
east  line  of  the  town^lp,  and  that  they  are 
in  order  from  north  to  south  as  follows:  Ap- 
pellants' railway  land ;  respondent's  railway 
land ;  respondent's  homestead.  The  only  in- 
tervening land  is  the  southeast  qnarter  of 
the  northeast  quarter  of  section  1.  Other- 
wise all  the  lands  here  iiivolved  would  be 
contiguous.  Grouse  creek  is  a  small,  unnav- 
Igable,  unmeandered  stream,  with  a  present 
maximum  flow  of  water  therein  along  the 
portion  thereof  here  involved  of  approximate- 
ly 10  cubic  feet  per  second,  which  is  dimin- 
ished during  the  dry  season  of  the  year  to 
not  exceeding  cubic  feet  of  water  per 
second.  This  creek  flows  from  the  east  upon 
respondent's  railway  land  In  section  1  at  a 
point  some  200  yards  north  of  the  northeast 
comer  of  his  homestead  In  section  12.  It 
continues  to  flow  west  approximately  paral- 
lel with  the  north  line  of  bis  homestead  some 
200  yards,  where  it  turns  and  flows  north- 


erly to  and  over  appellants'  land,  where  It 
empties  Into  a  small  lake  upon  which  their 
land  borders.  It  also  flows  over  the  Inter- 
vening southeast  quarter  of  the  northeast 
quarter  of  section  1,  which  we  have  noticed, 
and  which  land  is  also  riparian  thereto, 
thougb  apparently  unoccupied.  These  lands 
lie  In  an  arid  region,  and  require  irrigation 
to  render  them  productive. 

In  the  year  1889  respondent  went  upon  the 
railway  land  In  section  1,  which  he  there- 
after acquired  in  1912,  and  constructed  a 
dam  in  the  creek  and  a  ditch  leading  there- 
from by  which  he  diverted  a  portion  of  the 
water  of  the  creek  onto  his  homestead  land 
for  irrigation  and  domestic  use.  This  was 
the  inception  of  his  present  claim  of  tbe  pre- 
scriptive right  to  water  of  Grouse  creek.  He 
continued  to  divert  tbe  water  to  his  home- 
stead for  a  period  considerably  more  than 
ten  years  before  he  acquired  title  to  his  land 
in  section  1.  Tbe  diversion  and  use  of  the 
water  thus  commenced  was  made  under 
claim  of  right,  was  open,  notorious,  and  con- 
tinuous, without  interference  by  any  one  un- 
til about  the  year  1912,  when  appellants  sev- 
eral times  removed  some  of  the  obstructions 
to  the  natural  flow  of  the  water  at  respond- 
ent's intake,  which  obstructions  were  replac- 
ed by  respondent.  According  to  respondent's 
own  testimony,  he  diverted  from  the  creek 
about  one-third  of  the  water  flowing  there- 
in, and  the  evidence  does  not  Indicate  that 
he  had  at  any  time  diverted  any  greater  pro- 
portion of  the  entire  flow  of  the  creek  until 
the  past  few  years,  when  In  the  dry  seasons 
he  diverted  all  of  the  water  flowing  In  tbe 
creek,  though  the  water  so  diverted  In  later 
years  was  not  all  used  upon  his  homestead; 
some  of  it  being  used  on  his  land  In  section 
1,  which  Is  riparian  to  the  creek.  The  trial 
court  found,  in  effect,  that  the  defendant  has 
continually  diverted  1^  cubic  feet  per  sec- 
ond of  the  water  of  Grouse  creek  since  1889, 
and  used  the  same  upon  his  nonriparlan 
homestead,  and  has  thereby  acquired  by  pre- 
scription the  right  to  use  that  amount  of 
water  upon  his  nonriparlan  homestead,  re- 
gardless of  the  present  diminished  amount  of 
water  flowing  in  the  creek  In  the  dry  seasons. 
During  the  years  when  respondent  claims  to 
have  acquired  bis  prescriptive  right  up  until 
about  1912  there  flowed  in  the  creek  upon  ap- 
pellants' land  sufficient  water  for  all  pres- 
ent and  prospective  irrigation  and  domestic 
use  required  thereon.  Two-thirds  of  the  wa- 
ter of  the  creek  must  then  have  reached  ap- 
pellants' land,  except  as  possibly  diminished 
by  some  slight  loss  In  seepage  and  evapora- 
tion, since  none  of  the  water  of  the  creek 
was  then  used  on  the  land  between  the  point 
of  diversion  and  appellants'  land.  The  loss 
of  water  In  recent  years  to  appellants'  land 
was  manifestly  caused  by  the  diminution  of 
the  flow  of  the  water  In  this  portion  of  the 
creek,  through  natural  causes  or  from  the 
increased  use  of  the  water  by  upper  riparian 
owners  and  the  continued  div^ision  by  tbe 
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reqtondent  onto  Us  bomestead,  which  diver- 
sion was  also  increased  to  scune  extent  by 
the  use  of  a  small  qnantltr  of  watm  upon 
his  riparian  land  In  section  1.  Other  facts 
will  be  noticed  as  may  become  necessary  in 
onr  discussion  of  the  questions  presented. 

[1]  That  respondent's  homestead  land  In 
section  12  Is  not  riparian  to  Grouse  creek 
Is  rendered  plain  by  the  fact  that  It  does  not 
border  thereon,  and  that  It  lies  beyond  the 
low  divide  constltntlng  the  souther^  water- 
shed of  Grouse  cre^  so  that  It  drains  away 
from  the  creek.  40  Cjrc.  658. 

[2}  We  do  not  understand  counsel  for  re- 
spondent to  contend  otherwise.  Indeed,  the 
theory  of  respondent's  claim  of  absolute 
right  by  prescription  to  1%  caUc  feet  of 
water  <tf  the  creek  per  second,  Regardless 
of  the  quantity  of  water  flowing  In  the  creek, 
Is  IncMU^tent  with  a  claim  of  riparian  right, 
since  the  claim  of  absolute  right  to  a  meas- 
urable quantity  of  water  In  a  stream  ignores 
the  fact  that  riparian  owners  do  not  have 
riparian  right  to  any  particular  quantity 
of  water  flowii^  therein,  and  that  such  own- 
ers, when  the  water  of  the  stream  ia  not 
sufficient  for  all,  must  submit  to  an  appor- 
tionment of  the  water  between  them.  It 
may  be.  however,  that  respondent's  prescrip- 
tive ri^t  Is  nevertheless  subject  to  the  rule 
of  propordonment  as  between  riparian  own- 
ers, a  question  to  be  presently  noticed,  since 
he  did  not  divert  and  adversely  use  ail  of 
the  water  of  the  creek  until  within  the  past 
few  years  during  the  dry  seasons,  which  use, 
however,  during  the  past  few  years  does  not 
furnish  the  measure  of  respondent's  pre- 
scriptive right. 

[3]  Contention  is  made  by  counsel  for  ap- 
pellants that  the  diversion  of  the  water  of 
Grouse  creek  has  been  wasteful,  and  that 
much  of  it  has  been  allowed  by  respondent 
to  run  to  waste.  There  is  some  evidence  in 
the  record  tending  to  so  show,  but  we  think 
that  the  evidence  as  a  whole  warrants  the 
conclusion  that  the  respondent  has  bene- 
ficially used  1^  cubic  feet  of  the  water  of 
Grouse  creek  upon  his  nonrlparian  home- 
stead land  during  the  seasons  when  It  was 
needed  for  Irrigation  In  all  of  the  years 
since  his  first  diversion  thereof  In  the  year 
1889.  To  adjudge  him  to  have  such  pre- 
scriptive right  as  the  use  of  this  1%  cubic 
feet  of  water  would  entitle  him  to  does  not 
give  him  any  benefit  from  his  diversion  of  any 
additional  amount  he  may  have  wasted.  We 
therefore  think  that,  whatever  the  fact  may 
be  as  to  his  wasting  additional  water,  It 
would  not  affect  bis  prescriptive  right  rested 
upon  the  continued  diversion  and  use  of  1^ 
cubic  feet  of  water. 

[4]  Some  contention  is  made  by  counsel 
for  appellants  that  respondent's  diversion 
and  use  of  the  water  has  not  been  continu- 
ous, rested  upon  the  fact  that  he  twice 
changed  the  place  of  diversion  on  the  creek. 
The  three  points  of  diversion  resulting  from 
these  changes  are  within  a  distance  of  200 


yards,  and  are  all  upon  respondent's  railway 
land  in  section  1.  Ttiis  diange  in  the  point 
of  diversion  did  not  <AansB  respondent's  ad- 
verse attitude  towards  the  riparian  rights 
of  the  owners  oi  appellants'  land  In  the 
least  The  law  aeons  to  be  well  settled  that 
an  ai^^n^ator  may  change  his  point  of  di- 
version BO  lODg  as  such  diange  does  not  re- 
sult in  damage  to  others.  1  Wlel,  Water 
Bights,  001;  40  Cyc.  720. 

While  this  general  rule  seems  to  have  been 
applied  for  the  most  part  to  approprlators, 
strictly  speaking,  whlcSi  it  must  be  conceded 
respondent  is  not,  but  one  datmlng  the  wa- 
ter irrespective  of  appropriation  laws,  yet  It 
seems  appUcaUe  by  analogy  here.  Respond- 
ent's adverse  (3aim  was  to  the  water  of  the 
creek,  and  where  he  was  taking  It  therefrom 
at  different  points  injured  appellants'  ripa- 
rian rights  exactly  alike.  We  think  these 
changes  in  points  of  diversion  did  not  affect 
the  continuity  of  respondent's  adverse  use. 
Cheda  V.  Southern  Pac.  Co.,  22  CaL  App. 
373,  134  Pac.  717,  la  In  harmony  with  this 
view. 

Contention  Is  made  in  appellants'  behalf 
that  the  diversion  of  the  water  of  Grouse 
creek  by  respondent  was  by  consent  of  ap- 
pellants, and  therefore  not  adverse.  This 
contention  seems  to  be  rested  upon  the  fact 
that  for  a  considerable  time  respondent  was 
by  conftent  of  appellants  taking  some  water 
from  the  creek  upon  other  land  of  respond- 
ents, which  they  then  owned,  at  a  point  some 
distance  above  respondent's  present  point  of 
diversion.  We  think  the  answer  to  this  con- 
tention lies  in  the  .fact  that  that  diversion  by 
consent  of  appellants  was  an  entirely  sepa- 
rate matter  from  the  diversion  and  use  of 
the  water  here  Involved,  and  did  hot  Inter- 
fere or  change,  as  we  read  the  evidence,  the 
continuous  dlver^on  and  use  of  the  water 
respondent  from  the  points  of  diveralmi  in 
section  1. 

[81  Counsel  for  appellants  indst  that,  te- 
cause  during  the  period  of  diversion  upon 
which  respondent  rests  his  prescriptive  right 
they  bad  sufficient  water  flowing  In  the  creek 
over  their  land  to  satisfy  Its  needs,  respond- 
ent's diveredon  of  the  water  did  not  Uiere- 
fore  so  interfere  with  their  riparian  rights 
as  to  constitute  such  diversion  adverse  to 
them.  The  ai^mrait  Is,  in  substance,  that 
aiqpellants'  rights  were  not  violated  to  the 
extent  that  they  could  have  snccessfnlly 
maintained  an  action  to  enjoin  the  dlver^on 
of  the  water  by  respondent  onto  Ida  non- 
riparian  homestead  landi  and  that  therefbre 
respondent's  acta  could  in  no  event  be  the 
basis  of  an  adverse  right  until  the  diver- 
sion of  the  water  by  him  resulted  in  de- 
priving appellants  of  water  needed  t^  them 
upon  thdr  land,  which  did  not  occur  until 
about  tlie  year  1912.  The  rule  Invoked  Is 
well  stated  in  Alta  tisnd  ft  Water  Go.  v. 
Hancock,  85  Cal.  219,  226,  24  Pac  645.  616 
(20  Am.  St  Rep.  217).  as  follows: 
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"Id  order  to  constitute  a  right  by  preqcriptloa, 
there  moat  have  been  sncb  an  invasion  of  the 
rlgfata  of  the  party  against  whom  it  i>  daimed 
that  he  would  have  had  groond  of  actioD  against 
the  intruder." 

This  court  baa  also  recognized  this  prin- 
ciple in  St  Martin  v.  Skamania  Boom  Co., 
79  Wash.  383,  399,  140  Pac.  355.  The  ques- 
tion then  Is:  Was  the  diversion  and  use  of 
the  water  by  respondent  prior  to  about  the 
year  1912  such  a  violation  of  appellants' 
and  their  grantor's  rights  as  would  bare  en- 
titled tbem  to  an  Injunction  restraining  such 
diversion  of  the  water  to  resiwndent's  non- 
riparian  land. 

At  common  law  nonriparlan  owners  have 
no  right  whatever  In  a  stream  as  against 
riparian  owners.  1  Wiel,  Water  Rights  {3d 
Ed.)  9  815. 

[6]  Biparlan  owners  have  the  right  to  have 
the  stream  flow  to  and  over  their  land  as  it 
la  wont  to  flow  by  nature,  without  any  sub- 
stantial change  In  quality  or  diminution  In 
quantity.  Nesalbous  v.  Walker,  46  Wash. 
^1,  624,  88  Pac.  1032.  It  would  seem,  then, 
tbat  any  diversion  of  the  water  of  a  stream 
by  a  nonriparian  owner  substantially  lessen- 
ing the  quantity  flowing  to  the  land  of  a 
lower  riparian  owner,  as  this  diversion  did. 
would  be  a  violation  of  a  right  of  such  ri- 
parian owner  of  such  nature  as  could  be 
enjoined  at  the  suit  of  such  riparian  owner, 
though  hia  damage  be  only  ntHulnal  and  pro- 
specUve.  In  1  Wlel.  Water  Rights  (3d  Ed.) 
at  secticHi  816,  the  learned  author  observes: 

"Entirely  immaterial  is  any  inquiry  into  ac- 
tual present  damage  suffered  or  not  suffered  by 
the  riparian  proprietor  to  bis  present  use. 
Since  tbe  riparian  proprietor's  right  Is  not  cre- 
ated by  use,  but  Is  a  right  to  the  undisturbed 
use  of  his  land,  whether-  present  or  future,  aris- 
ing out  of  the  natural  situation  of  his  property 
with  access  to  the  stream,  and  he  may  use  the 
water  when  he  win,  tbe  absence  of  actual  dam- 
age to  use  at  tbe  time  be  complains  does  not 
prevent  the  act  of  the  nonriparian  owner  being 
wrongful,  even,  In  fact,  when  the  oomplalning 
proprietor  is  not  himself  using,  nor  contemplat- 
ing to  use,  the  water  at  aU.  Tbe  courts  will  act 
at  law  by  giving  nominal  damages,  or  in  equity 
by*  injunction,  to  vindicate  his  right  of  future 
use  of  his  land,  which  right  is  part  and  parcel 
of  the  land,  and  prevent  Its  loss  by  preacrip- 
tion,  and  which  future  use  is  (in  marked  con- 
trast to  the  law  of  appropriatioiO  as  secure  to 
him  as  any  preset  use." 

This  Is  in  harmony  with  our  own  ded- 
slons.  which  since  an  early  date  recognized 
the  existence  in  this  state  of  common-law  ri- 
parian rights.  In  Rlgney  v.  Tacoma  Light  & 
Water  Co.,  0  Wash.  576,  583,  38  Pac.  147.  149 
(26  L.  R.  A.  425),  dealing  with  the  right  of  a 
riparian  owner  to  have  diversion  by  a  non- 
riparian ovrner  enjoined,  though  the  dam- 
age be  only  nominal  or  mer^y  prospective, 
and  holding  to  the  common-law  doctrine  en- 
titling the  riparian  owner  to  relief  as  a  mat- 
ter of  right,  Judge  Anders,  speaking  for  the 
court,  said: 

"The  right  of  the  riparian  proprietor  to  the 
flow  of  the  water  is  inBeparably  annexed  to  tbe 
•oil,  and  passes  with  It,  not  as  a  mere  easement 
or  appurtenance  but  as  part  and  parcel  of  it 


Use  does  not  create,  and  disuse  cannot  destroy 
or  suspend,  it.  Johnson  v%  Jordan,  2  Mete. 
(Mass.)  239  [87  Am.  Dec  85);  Lux  v.  Hania 
[09  Cal.  255,  4  Pac.  919,  10  Pac.  674],  supra. 
The  riparian  proprietor  hu  no  proper^  in  the 
water  Itself,  out  a  simple  usufruct  while  It 
passes  along.  1  Wood,  Nuisances  &d  Ed.)  p. 
471.  Tbe  right  to  the-  use  of  water  flowing 
over  land  is  identified  with  the  realty,  and  is  a 
real  and  corporeal  hereditament.  Gary  v.  Dan- 
iels. 5  Mete.  (Mass.)  238.  And  this  right  la  a 
substantial  one,  and  may  be  the  subject  of  sale 
or  lease  like  tbe  land  iteelf.  1  Wood,  Nuisances 
(2d  Ed.)  p.  412.  The  respondent,  having  this 
clear  legal  right  to  the  natural  flow  of  tbe  wa- 
ters of  Clover  creek  over  his  lands,  cannot  be 
unwillingly  deprived  of  It  without  compensa- 
tion or  due  process  of  law,  even  by  the  public, 
or  for  a  public  use,  without  disregarding  tbe 
fundamental  law  of  this  state.  Even  U  his 
damages  were  shown  to  be  slight,  or  merely 
nominal  (which  Is  not  shown),  tbe  right  still 
exists,  and  cannot  be  violated  with  impunity. 
Actual  damage  Is  not  indispensable  as  the  foun-  ^ 
datlon  ot  an  action.  It  is  suffident  to  show  a 
violation  of  a  right.  The  law  win  then  presume 
some  damage.  And,  whw  the  act  done  is  such 
that  by  its  repetition  or  continuance  it  may  be- 
come the  foundation  or  evidence  of  an  adverse 
right,  its  repetition  or  continuance  will  be  re- 
strained by  injunction.  Webb  v.  Portland  Mig. 
Co.,  8  Sumn.  189  [Fed.  Cas.  Now  17,8221. 
all  such  cases  a  court  of  equity  is  tbe  only  tri- 
bunal competent  to  grant  speedy  and  adequate 
relief.  And  it  will  not  withhold  its  aid  simply 
because  the  injuries  sought  to  be  redressed  may 
not  be  the  cause  of  great  pecuniary  damage. 
WbUe  a  court  of  equity  will  not  undertake  to 
correct  merely  theoretical  or  imaginary  wrongs, 
it  will  never  refuse  its  aid,  In  cases  where  It  bus 
jurisdiction,  to  enforce  clear  legal  rights,  how- 
ever  small  they  may  appear  when  viewed  from 
a  merely  pecuniary  standpoint" 

^is  doctrine  la  adhered  to  In  Bent<«i  v. 
Johnooz,  17  Wash.  277.  49  Pac.  495,  39  L. 
B.  A.  lOB,  61  Am.  St  Rep.  912,  and  Nesal- 
hons  T.  Walker,  4S  Wash.  621,  88.  Pac.  1032. 
In  An«h<><ni  Union  Water  Go.  r.  Fuller,  160 
CaL  827,  335,  88  Pac,  978,  982  ai  B-  A. 
(N.  S.]  106^,  conclnding  an  exhaustiTe  re- 
view of  the  question,  the  court  said: 

"The  defendants  urge,  inasmuch  as  the  plain- 
tiffs need  but  400  inches  of  water  for  their 
land,  and  there  remained  In  the  stream  after 
defendants*  diversion  more  than  2,000  Inches, 
which  flows  down  to  and  beyond  the  plaintiff?' 
land,  and  which  is  more  than  they  can  possibly 
use  thereon,  tbat  it  therefore  follows  tbat  no 
damage  can  ever  ensue,  even  if  the  diversion  is 
unlawful  and  should  ripen  into  a  prescriptive 
right  by  continuance,  and  hence  that  their  diver- 
sion should  not  be  enjoined.  The  theory  of  the 
law  of  riparian  rights  in  this  state  is  that  tbe 
water  of  a  stmm  belongs  by  a  sort  of  common 
right  to  tiie  several  rii>arlan  owners  along  the 
stream,  each  being  entitled  to  sever  his  share 
for  use  on  his  riparian  land.  The  fact  that  a 
large  quantity  of  water  flows  down  the  stream 
by  and  beyond  the  plaintiffs'  land  does  not 
prove  that  It  goes  to  waste,  nor  that  the  plain- 
tiffs are  entitled  to  take  a  part  of  It,  as  against 
other  riparian  owners  or  users  below.  Nor  can 
it  be  said  tbat  plaintiffs,  on  account  of  tbe  pres- 
ent abundance,  could  safely  permit  defendants 
to  acquire,  as  against  tbem,  a  right  to  a  part  of 
the  water.  The  riparian  right  la  not  lost  by  dis- 
use, and  other  riparian  owners  above  may  take, 
or  others  below  may  be  entitled  to  take,  and 
may  Insist  upon  being  allowed  to  take,  all  of 
the  stream,  excepting  only  sufficient  for  the 
plaintiffs'  land.  In  uther  alternative,  the  tak- 
ing of  a  part  of  the  water  by  the  defendants 
would  not  leave  enough  for  the  plaintiffs'  use. 
There  is  nothing  in  this  case  to  show  how  much 
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water  1b  required  above  and  below  fay  those  bar- 
ing  rights  la  the  stream.  In  view  of  the  well- 
known  aridity  of  tbe  climate  and  the  high  state 
of  cultivation  in  the  vicinity,  the  court  could 
almost  take  judicial  notice  that  in  years  of  ordi- 
nary rainfall  there  is  no  surplus  of  water  in  the 
stream  over  that  used  by  the  various  owners 
under  claim  of  right.  But,  however  this  may 
be,  it  is  settled  by  the  decisions  above  cited  that 
a  party  situated  as  the  plaintiffs  are  can  en- 
join an  unlawful  diversion  In  order  to  protect 
and  preserve  his  riparian  ri^t" 

This  doctrine  seems  peculiarly  applicable 
to  this  case  because  of  tbe  fact  tbat  Grouse 
creek  Is  a  Bmall  stream  and  has  apparently 
never  In  the  dry  season  of  tbe  year  carried 
more  water  than  sufficient  to  satisfy  the 
needs  of  riparian  land  bordering  thereon. 
In  1  Wlel,  Water  Rights  (3d  Ed.)  {  830,  It 
la  pointed  out  that  in  such  cases  the  appli- 
cation of  the  rule  Is  without  exceptions, 
though  it  may  not  be  bo  where  large  streams 
with  surplus  water  beyond  all  possible  needs 
of  riparian  land  are  Involved.  We  are  oiC 
the  opinion  that  the  diversion  and  use  of 
the  water  0t  Grouse  creek  In  section  1  by 
respoodent  In  the  year  18^,  and  the  con- 
tinuance thereof  up  to  the  presait  time  to 
the  extrat  of  1^  cubic  feet  per  second  to 
his  nonriparlan  land,  has  ripened  Into  a  pre- 
scriptive right,  since  at  the  time  of  the  diver- 
sion In  1889  and  at  all  times  since  then  it 
was  an  invasion  of  the  riparian  rights  of 
the  owners  of  tbe  land  now  owned  by  ap- 
pellants, who  could  have  at  any  time  caused 
such  direraion  and  usa  by  respondent  to  be 
enjoined. 

Our  attention  Is  directed  by  counsel  for 
appellants  to  our  decision  in  Coulee  Lire 
Stoclc  Oo.  T.  Pluvius  Development  C!o.,  75 
Wash.  109,  184  Pac.  684,  which,  they  Insist, 
Is  somewhat  inconsistent  with  our  former 
decisions  and  the  conclusion  we  have  here 
reached.  There  may  be  some  language  In 
that  decision,  read  apart  from  the  facts  there 
involved,  that  furnishes  room  for  sucb  con- 
tention. We  do  not  so  read  it,  however,  in 
the  light  of  the  facts  of  that  case.  There 
seems  to  have  been  there  Involved  a  question 
of  fact  as  to  whether  the  defendant's  acts 
did,  in  fact,  constitute  a  diversion  of  waters 
to  which  tile  plaintiff  had  riparian  right 
^e  case  was  simply  r«nanded  to  the  trial 
coart  for  the  taking  ot  fartlier  evidence  upoa 
that  question. 

[7]  While  we  conclude  that  reepondmt 
has  acquired  a  prescripttve  right  In  tbe  water 
of  Grouse  creek  for  use  upcm  bla  ncmriparlan 
homestead  land,  we  do  not  agree  with  tbe 
trial  court  in  Its  holding  to  the  effect  that 
respondent  has  acqnired  an  absolute  r^t 
to  1%  cubic  feet  at  water  In  Grouse  cre^ 
per  second  of  time,  regardless  of  the  dlndn- 
Ished  flow  of  water  therein.  While  respond- 
ent diverted  and  used  1%  cubic  feet  ot  wa- 
ter per  second  during  the  period  he  was  ac- 
qnizlng  his  ^^seriptlve  riglit,  be  was  at  the 
Bame  time,  as  we  have  seen,  diverting  and 
using  only  one-third  of  tbe  water  flnwing 


In  the  creek  during  all  of  this  tlni&  It  was 
not  until  late  years — possibly  two  or  three 
years  prior  to  1912— that  a  greater  propor- 
tion was  diverted  by  him.  During  all  ot 
this  time  appellants  and  other  riparian  own- 
ers below  tbe  point  of  diversion  retained 
their  riparian  rights  capable  of  full  enjoy- 
ment to  tbe  extent  of  two-thirds  of  the  water 
of  the  creek  as  completely  as  respondent  ex- 
ercised his  claim  of  right  to  one-third  ot 
the  water  therein.  When  the  flow  of  the 
water  bad  diminished  in  the  dry  seasons, 
evidently  to  about  1%  cubic  feet  per  second 
In  the  year  1912,  or  possibly  somewhat  earli- 
er, but  after  respondent's  prescriptive  right 
became  perfected  to  whatever  extent  his  di- 
version and  use  could  perfect  it,  appellants 
could  as  well  claim  superior  riparian  right 
to  the  remaining  water  as  respondent  could 
claim  superior  prescriptive  right  thereto.  It 
Is  worthy  of  note  tbat  respondent's  use  of 
the  water  was  such  a  Tise  as  would  have 
been  a  lawful  riparian  use  had  his  home- 
stead land  been  riparian  to  the  cre^.  Is 
It  reasonable,  then,  that  respondent  should 
be  held  to  have  acquired  an  absolute  right 
to  1%  cubic  feet  of  water  per  second  of  time 
for  all  time?  Is  it  not  more  reasonable  to 
hold  that  appellants  and  other  riparian  own- 
ers below  the  point  of  diversion  retained 
their  right  to  two-thirds  of  the  water  flovring 
in  the  creek,  unimpaired  by  respondent's  di- 
version of  one-third  thereof,  though  the  quan- 
tity so  diverted  by  respondent  was  a  constant 
measurable  quantity?  Suppose  prescriptive 
rights  were  acquired  In  a  stream  by  two  non- 
riparian  owners  to  all  of  the  water  flowing 
therein*  each  having  acquired  his  right  by 
teking  a  constant  measurable  quantity  ot 
water  therefrom.  Suppose  then  the  flow  la 
diminished.  It  is,  of  course,  Impossible  that 
each  has  then  an  absolute,  right  to  the  quan- 
tity he  has  theretofore  taken.  And  so  It 
seems  to  us  in  this  case.  Respondent  might 
be  in  a  position  more  favorable  to  bis  abso- 
lute claim  had  he  continually  during  the  pre- 
scriptive period  diverted  and  used  all  of  the 
water  of  the  creeic  Then  it  might  be  said 
he  was  asserting  an  absolute  claim  as  against 
all  riparian  owners  to  all  tbe  water,  mie 
difficult?  of  the  problem  as  compared  with 
one  of  adverse  posBessim  land  arises  fnmi 
the  fact  that  the  rU^bt  to  the  use  of  water 
flowing  in  a  stream  is  Incorporeal,  and  also 
from  tlie  fact  tbat  the  adverse  use  of  the 
water  does  not  include  the  actual  possee- 
slon  of  any  glrai  portlwi  of  water  for  any 
given  tlm^  as  does  tbe  poasesi^on  of  land, 
^e  possession  of  the  water  Is  necessarily 
constantly  dianging.  It  la  the  contlnaoos 
exercise  of  the  claimed  right  to  divert  and 
use  the  water  tbat  ripens  into  a  prescriptlTe 
right  It  Is  tbe  continued  taking  possesion 
of  the  water,  rather  than  the  retaining  of 
such  possession,  that  controls  tbe  prescrip- 
tive right  There  is  a  general  rule  to  the  ef- 
fi>ct  that  a  prescriptive  right  of  thia  nature 
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is  measnred  by  Oio  maimer  and  extent  of  the 
taking  and  uae  for  the  iwescriptlTe  period. 
40  eye  700.  Thla  mle,  as  a  goieral  expres- 
sion, seems  €t  some  aid  here,  bat  m  do  not 
find  that  It  has  ever  been  ai^Iled  to  the  ques- 
tion of  apportioumokt  between  a  riparian 
owner  and  a  nonrlparian  owner  <jlalmlng  by 
prescripUoD.  Nor  has  any  ded^on  of  the 
courts  come  to  our  notice  doling  with  the 
question  of  the  absolute  right  to  a  measured 
quantity  of  water  under  a  prescriptive  right, 
as  respondent  is  claiming  in  this  case,  where 
the  flow  of  the  stream  has  diminished,  and 
where  during  the  prescriptive  period  he  had 
not  talcen  all  of  the  water,  and  thereby  de- 
prived rli>arlan  owners  of  the  use  thereof 
entirely.  Our  decision  In  Farwell  v.  Brisson, 
66  Wash.  305,  119  Pac.  814,  may  seem  of 
some  Interest  in  tlUs  connection.  That,  how- 
ever, was  not  a  case  affected  by  the  diminish- 
ed flow  of  the  water  in  the  stream. 

We  ooDcIudfe  that  respondent  has  not  ac- 
quired an  at}8olute  right  to  1%  cubic  feet 
of  water  per  second  flowing  in  Grouse  creels, 
regardless  of  the  diminished  flow  of  the 
stream,  but  that,  since  the  riparian  rights 
of  the  owners  of  appellants'  lands  and  other 
lower  riparian  owners  were  not  interfered 
with,  in  excess  of  the  diversion  of  the  water 
of  the  creeli  to  the  extent  of  one-third  there- 
of during  the  prescriptive  period  of  the  ac- 
quisition of  respondent's  right,  respondent 
Is  entitled  to  1%  cubic  feet  per  second  of 
the  water  of  the  creek,  subject  to  the  further 
limitation  that  In  no  event  is  he  entitled  to 
more  than  one-third  of  the  flow  of  the  water 
of  the  creek  at  any  time  for  use  npon  his 
nonriparian  homestead  land 

[I]  Thus  limiting  respondent's  prescriptive 
right  to  use  of  the  water  upon  his  nonripari- 
an homestead  to  one-third  of  the  water  flow- 
ing In  the  creek  resulbs  in  two-thirds  thereof 
remaining  to  be  ai^rtioned  between  his 
riparian  railway  land  in  section  1  and  appel- 
lants* riparian  land.  It  is  somewhat  dlfl3- 
cult,  in  the  light  of  the  evidence,  which  Is 
not  as  clear  as  It  might  be  as  to  the  needs 
of  these  two  riparian  tracts,  to  apportion 
the  r^alnlng  water  equitably  with  any  de- 
gree of  exactness.  Since,  however,  there 
will  be  two-thirds  of  the  water  left  in  the 
creek  for  apportionment  between  these  two 
tracts,  whidi  would  seem,  according  to  the 
evid^ce,  ample  for  both  with  peihaps  some 
excess,  except  in  the  dry  season,  we  conclude 
tbat  each  is  entitled  to  one-tuUf  thereof — 
that  is,  <me-thtrd  of  all  the  water  of  the 
cre^  Of  course  this  is  <mly  an  ai^rUon- 
znent  as  between  the  parties  to  this  action, 
and  cannot  affect  tbe  rights  of  othoa. 

rt]  l^ere  remains  the  questloa  ot  costs, 
both  in  tibe  lower  court  and  tlUs  court,  to 
be  disposed  of.  We  omclude  that,  inasmuch 
as  the  evidence  in  tliis  record  clearly  shows 
that  appellants,  when  this  action  was  com- 
menced, were  wrongfully  being  deprived  of 


aU  their  riparian  rights  bjr  tespondent,  and 
were  therefore  onnpeiled  to  seek  redress  In 
this  wMaa  as  against  him,  and  are  by  our 
deciaUm  ultimately  successful  in  a  substan- 
tial measure,  th^  are  entitled  to  recover 
their  costs  Incurred  in  the  trial  court  For 
the  same  reason  they  are  entitled  to  recover 
their  costs  Incurred  In  thla  court 

The  decree  is  set  aside,  and  the  cause  re- 
manded to  the  superior  court,  with  direc- 
tions to  enter  a  decree  in  accordance  with 
the  views  herein  expressed 

MORRIS,  a  J.,  and  MOUNT,  HOLCOMB, 
and  GJ^IADWIGE,  33.,  concur. 

'  '    "  (88  Wash.  68$) 

STATE  ex  reL  MAUI/SBY  v.  FLEMING  et  aL 
(No.  12667.) 

(Supreme  Court  of  WashingtoD.    £Mc.  15, 
1915.) 

Statutbs  <8=>73  — UHiFOBMrrr— Codntt  Or- 

FICEBS— GOBONEBa. 

Const,  art.  11,  }  4,  declares  tbat  the  Legis- 
latore  shall  establish  a  system  of  uniform  coun- 
ty government  whOe  section  S  provides  tbat 
tbe  Legislature,  by  general  and  uniform  laws, 
shall  provide  for  tbe  election  in  the  several 
counties  of  boards  of  commissioners,  sheriffs, 
county  clerics,  treasurers,  prosecuting  attorneys, 
and  other  county  officers,  and  sball  regulate 
the  compensation  of  all  such  officers  in  propor- 
tion to  their  duties,  for  that  purpose  classifying 
the  counties  by  population.  Laws  1913,  p.  1G5, 
entitled  an  act  relating  to  the  duties  and  func- 
tions of  coroners  and  justices  of  the  peace,  abol- 
i&bed  the  office  of  coroner  in  all  save  counties  of 
the  first  class.  Imposing  tbe  duties  of  such  offi- 
cials upon  prosecuting  attorneys  and  justices 
of  the  peace.  Held  that  while  tbe  Legislature 
may  regulate  compensation  of  county  officials  ac- 
cording to  population,  the  act  is  invalid  because 
not  prescribing  a  uniform  connty  government, 
providing  for  coroners  in  8<»Qe  counties  and 
abolishing  them  in  others. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  73-75;  Dec.  Dig.  ^73.] 

En  Banc.  Appeal  from  Superior  Court, 
Snohomish  County;  Rali^i  C  Bell,  Judgei 

Proceeding  by  the  State,  on  the  relation  of 
A.  R.  Maulsby,  against  T.  G.  Flonlng  and 
others.  From  a  Judgment  for  relator,  re- 
spondents appeal.  Aflirmed. 

O.  T.  Webb,  of  Everett  for  appellants. 
Cooley  A  Horan  and  R.  Mulvihill,  all  of 
Everett  and  W.  H.  Heaton,  of  BeUingham, 
for  respondent 

MOUNT,  J.  The  constitutionality  of  chap- 
ter 55,  Laws  of  1913,  p.  165,  is  the  only  ques- 
tion presented  In  this  cabe.  On  a  demurrer 
to  tbe  petition  of  the  relator  the  trial  court 
held  this  act  void.  This  appeal  followed. 

Tbe  title  of  the  act  is  as  follows: 
"An  act  rdating  to  tbe  duties  and  functions  of 
coroners  and  justices  of  the  peace ;  abolish- 
ing the  office  ot  county  coroner  in  certain 
counties,  and  repealing  all  acts  in  conflict 
herewith." 

In  substance,  the  act  authorizes  the  prose* 

cuting  attorneys  and  justices  of  the  peace 
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residing  at  the  county  seats  of  all  counties, 
except  counties  of  the  first  class,  to  assume 
the  duties  which  ordinarily  are  imposed  up- 
on coroners.  The  act  then,  at  section  9,  pro- 
vides as  follows: 

"The  office  of  county  coroner  is  hereby  abol- 
iebed  as  to  all  counties  of  this  state  except  coun- 
ties of  the  first  class,  and  n<me  at  the  provisions 
of  this  act  shall  applr  to  or  in  cooDuas  of  the 
first  chuw." 

The  GoDstitutloii,  at  aeetton  4,  art  11, 

provides  as  follows: 

"The  Legislature  shall  establish  a  system  of 
county  government,  which  shall  be  uniform 
tbrouffhout  the  state.   •   •   • " 

Section  S  of  the  same  article  provides: 

"The  Legislature,  by  general  and  Uniform 
laws,  shall  provide  for  the  election  In  the  sev- 
eral counties  of  boards  of  county  ccmuaissioners, 
sheriffs,  county  derks,  treasurers,  woaecuting 
attorneys,  and  other  county,  township,  or  pre- 
cinct and  district  officers,  as  pablic  convenience 
may  require,  and  shall  prescribe  their  duties  and 
fix  their  term  of  office.  It  shall  regulate  the 
comiKnsation  of  all  such  officers,  in  proportion 
to  their  duties,  and  for  that  purpose  may  classi- 
fy the  counties  by  population.   •   •   • » 

It  Is  apparent  from  the  section  last  quoted 
that  the  Legislature  Is  authorized  to  classify 
counties  by  peculation  for  the  purpose  of 
regulating  the  compensatlou  of  such  officers. 
This  Is  plain.  Section  4  of  the  Constitatlon, 
above  quoted,  provides,  that  the  Legislature 
shall  establish  a  system  of  county  govern- 
ment which  shall  be  uniform  throughout 
the  state.  The  Legislature  has,  in  accord- 
ance with  these  provisions,  classifled  coun- 
ties for  the  purpose  of  regulating  the  com- 
pensation of  county  officers.  Rem.  &  Bal. 
Code,  i  4031.  It  seems  too  plain  to  admit 
of  serious  dispute  that  a  eystem  of  county 
government  which  permits  certain  officers 
in  one  county  which  are  not  permitted  in 
another  coun^  la  not  a  uniform  system.  If 
the  Legislature  may  abolish  coroners  in  coun- 
ties of  all  classes  except  the  first,  it  may 
abolish  such  officers  In  any  one  <^ass  and 
retain  them  In  another.  It  may,  by  the  same 
rule,  require  certain  officers  In  one  county, 
and  entirely  different  officers  with  entirely 
different  duties  in  another.  It  cannot  be 
reasonably  contended  that  this  would  be  a 
uniform  system.  If  this  law  Is  a  valid  ex- 
ercise of  legislation,  then  counties  of  the 
first  class  are  provided  with  an  officer  known 
as  a  coroner,  with  certain  defined  duties; 
while  all  other  classes  of  counties  have  no 
such  officer.  The  duties  which  usually  fall 
upon  sndi  officer  are  distributed  to  prosecu- 
ting attorneys  and  certain  Justices  of  the 
peace,  thereby  Imposing  dntlesr  npon  Jus- 
Uces  of  the  peace  and  upon  prosecuting  at- 
torneys in  all  counties  except  the  first  class, 
which  duties  are  not  imposed  upon  justices 
of  the  peace  and  prosecuting  attorneys  in 
counties  of  the  first  class.  It  is  plain  that 
this  is  not  a  uniform  system.  We  have  no 
doubt  that  the  Legislature  has  the  power 
to  entirely  abolish  the  office  of  coroner  In 
ell  counties  of  the  state,  and  to  Impose  the 
duties  of  that  office  upon  some  other  officer. 


But  the  Legislature  certainly  has  no  right, 
under  the  constitutional  provision  quoted, 
to  provide  for  officers  in  counties  of  the  first 
class  which  are  not  provided  for  In  other 
counties.  In  order  that  the  system  may  be 
the  same,  the  officers  must  be  the  same ;  and 
their  duties  must  he  the  same;  otherwise 
the  system  is  different 

In  Singleton  v.  Eureka  County,  22  Nev. 
91,  35  Fac  833,  the  Supreme  Court  of 
Nevada,  in  construing  provisions  of  the  Con- 
stitution of  that  state,  which  are  the  same 
as  ours,  fa^d  that  an  act  authorizing  a  8her< 
UF  of  a  certain  county  to  appoint  a  night 
watchman  at  a  fixed  salary  to  be  paid  by 
the  county  was  invalid,  and  in  the  concur- 
ring opinion  by  Judge  Blgelow  he  'said: 

"A  system  of  government  ctnsists  of  the  pow- 
ers, duties,  and  obligations  placed  upon  the  po 
litical  organizatiott,  and  the  scheme  of  officers 
charged  with  their  administration.  If  the  sys- 
tem is  to  be  uniform,  it  is  necessary  that  these 
powers,  duties,  and  obliirations  shall  he  the  same 
m  each  county:  that  the  same  officers  shall  be 

Erovided.  and  uw  responsibilittes  of  govemment 
B  divided  among  them  In  the  same  manner; 
otherwise  the  system  is  not  uniform,  for,  as  here 
uf>ed,  the  word  means  that  the  county  govern- 
ments to  be  established  are  in  all  essential  par> 
ticalara  to  be  alike.  State  v.  Boyd,  19  Nev.  43 
[5  Pa(£  735],  is  an  authority  squarely  in  poin^ 
and  tbat  fully  snstains  this  constructloB  oi  the 
Constitution.   •  • 

In  State  ex  rel.  Wright  t.  Standford,  24 
Utah,  148,  66  Pac.  1061,  the  Supreme  Court 
of  Utah,  Id  conslderiiig  the  question  here 
presented,  said: 

"A  nniform  system  of  county  government; 
within  the  meaning  of  the  Constitution,  is  a  sys- 
tem or  plan  of  government  of  the  several  coun- 
ties in  the  state  which  is  uniform,  so  that  its 
several  parts  shall  be  applicable  to  each  county. 
The  state  Legislature  is  forbidden  to  pass  any 
private  or  special  laws  regulatins  county  aflFairs. 
The  laws  enacted  must  be  uniform  generally, 
and  applicable  to  all  of  the  counties  throughout 
the  state.  In  Welsh  v.  Bramlet.  supra  [9S  GaL 
219],  33  Pac.  68,  it  is  said:  'Whenever  it  at* 
tempts  to  enact  a  law  for  one  or  more  of  the 
counties  of  the  state  upon  subjects  that  it  is  di- 
rected to  provide  for  by  general  laws,  or  which 
arc  to  form  part  of  a  uniform  system  for  the 
whole  state,  whether  such  counties  are  deaignat* 
ed  directly  by  name,  or  by  reference  to  a  class 
Into  which  they  have  been  olaced  for  other  sub- 
jects of  legislation,  it  infringes  these  provisions 
of  the  Constitutt<»i.  We  must  take  judicial 
knowledge  that  there  is  only  ime  county  in  the 
state  whose  popnlaticA  i^aces  it  in  the  eiabth 
class,  and,  if  an  act  Is  passed  by  the  I^^sla- 
ture  that  is  applicaUe  to  only  Mie  county  in  the 
state,  it  does  not  cease  to  be  local  by  reason  of 
the  fact  that  it  purports  to  be  applicable  to  a 
class  of  counties  whidi  the  Legislature  is  not 
authorized  to  create  for  the  purpose  <tf  such  leg- 
UtatioD,  and  of  which  that  county  constitutes 
the  only  member.' " 

See,  also,  Welsh  r.  Bramlet,  98  Cal.  219. 33 
Pac.  66;  Bloss  t.  Lewis,  109  OaL  493. 41  Pac. 

1081. 

Other  authorities  might 'be  dted  to  the 
same  effect.  The  provisions  of  the  ConsUtn- 
tlon  above  quoted  are  so  clear  to  the  effect 
that  a  system  of  county  government  shall  be 
uniform  throughout  the  state,  and  that  laws 
providing  for  the  election  of  county  officers 
in  the  several  counties  shall  be  nniform,  that 
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It  seenu  nseless  to  multiply  authorities  to 
the  effect  that  the  Legislature  Is  prohibited 
from  abolishing  some  particular  office  in  a 
particular  county,  or  In  a  particular  class  of 
counties.  We  are  satisfied  that  the  trial 
court  correctly  held  that  the  act  was  void, 
and  the  Judgment  is  therefore  affirmed. 

HORBIS,  G.  J.,  and  HOLCOHB,  MAIN, 
PAREEB,  and  ELLIS,  JJ.,  ctmcnr. 

FULLERTON,  J.  I  concur  in  the  concln- 
8lon  reached  In  the  foregoing  opinion,  but  for 
reasons  somewhat  different  from  those  on 
which  the  conclusion  Is  rested.  If  the  first 
section  dted  from  the  Consiitntlon  stood 
alone,  I  would  have  no  difficulty  In  reaching 
the  conclusloa  that  the  legislative  act  In  ques- 
tion Is  within  the  Constitution.  Hie  phrase, 
"system  of  county  government,"  as  I  under- 
stand it,  relates  rather  to  the  plan  and  scheme 
of  government  than  to  the  parts  and  particu- 
lars of  government,  and  tliat  a  system  could 
be  Dniform  even  though  there  were  officers 
provided  for  In  one  or  more  of  the  individual 
counties  not  provided  for  In  the  remainder. 
But  the  second  section  of  the  Ck>nstItntlon 
cited  (section  R)  Is  plainly  a  limitation  upon 
the  first,  and.  Indeed,  practically  determines 
the  "system  of  county  government"  the  Leg- 
islature is  permitted  to  establish.  It  Is  there 
provided  that  the  legislature,  by  general  and 
uniform  laws,  shall  provide  for  the  election 
In  the  several  counties  of  boards  of  county 
commissioners,  sheriffs,  connty  clerks,  treas- 
urers, prosecuting  attorneys,  and  other  coun- 
ty, township,  or  precinct  and  district  officers 
as  the  public  convenience  may  require,  and 
shall  prescribe  their  duties  and  fix  their  term 
of  office.  The  adjective  "several"  is  clearly 
here  used  In  Its  ccAIectlve  sense.  It  has  ref- 
eroice  to  all  of  the  connties.  Hence  any 
"system  of  county  government"  established 
by  the  Lec^Iature  m^st,  In  any  event,  pro- 
vide for  the  election  of  the  specially  enu- 
merated officers ;  it  may  or  may  not  provide 
for  the  election  of  other  county,  township, 
precinct,  or  district  officers,  but  if  it  does  bo, 
I  can  see  no  escape  from  the  conclusion  that 
the  provision  must  include  the  "several"  coun- 
ties ;  that  Is  to  say,  It  must  make  8n<A  offi- 
cers common  to  all  of  the  counties  ct  the 
state. 

I  appreciate  the  argument  based  upon  the 
inconvenience  of  the  role.  The  varied  dl- 
mntlc  conditions  of  the  state,  and  the  conse- 
quent sectlonlzlng  of  the  principal  Industries 
of  its  people,  have  heretofore  required  laws 
for  the  fostering  and  protection  of  such  In- 
dustries and  officers  for  the  enforcement  of 
such  laws  not  necessary  to  each  several  coun- 
ty, and  manifestly  the  future  will  call  for 
additional  legislation  of  the  same  sort  The 
Legislature  has  heretofore  taken  care  of  the 
sitoation  by  the  creation  of  state  officers  and 
state  boards.  Unquestionably,  In  my  opin- 
ion. It  could  be  done  In  a  manner  less  bur- 


densome to  the  people  If  the  Legislature  were 
permitted  to  enact  laws  and  provide  for  the 
election  of  officers  for  their  enforcement,  ap- 
plicable alone  to  the  particular  sections  or 
to  the  particular  couutlee  Interested,  but  as  I 
read  the  Constitution,  Its  framers  have  willed 
otherwise.  Thia  being  so,  it  Is  for  the  peo[)le, 
not  the  courts,  to  change  It. 


(88  Wash.  W) 

STATE   ex  rd.   BROCKWAT  v.  WHITE- 
HEAD. JnsUce  of  Peace.    (No.  12881.) 

(Supreme  Court  of  Washington.     Dec  11, 
1916.)  . 

1.  Rbcobos  «=>17— SuppLTxna  Losi  Bicobo 
—Justices  or  the  Peace. 

Where  the  papers  and  files  In  a  case  before 
a  Justice  of  the  peace  were  lost,  It  was  witiiin 
the  justice's  jDrisdiction  to  grant  an  order,  au- 
thorislQg  the  record  to  be  supplied  or  restored, 
under  Rem.  ft  BaL  Code,  S  1271,  giving  to 
courts  authority  so  to  do,  smee  by  section  48, 
courts  not  of  record  are  "vested  with  all  the 
necessary  powers  which  are  possessed  1^  conrtif 
of  record  in  this  state"  for  the  purpose  of  main- 
taining their  jarisdiction. 

[Ed.  Note. — BV>r  other  cases,  see  Records, 
Ceut  Dig.  SI  25,  26,  28-35.  43 ;  Dec.  Dig.  «=» 
17.] 

2.  Courts  4=»117— Recobds. 

Ttie  records  of  a  court  of  record  speak 
verity  until  reversed  or  set  adde. 

gSd.  Note.— For  other  cases,  see  Ooorta,  Cent. 
.  S  874 ;  Dec.  Dig.  «s»ll7.] 

3.  COUBTS  <=>117  —  RECOBDS  —  COLLATIBAL 

AttaCs. 

The  records  of  a  court  not  of  record  are 
subject- to  attack  in  a  collateral  proceeding. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  1  374 ;  Dec  Dig.  ^117.] 

4.  GOUBTS  «S»116— RXCOBDS— POWEB  TO  CoE- 
BBCT. 

A  court  of  record  has  inlierent  power  to 
correct  its  own  records. 

tEd.  Note.— For  other  cases,  see  Courts,  Cent 
E.  {f  309,  371-578 ;  Decrbig.  «=»116.] 

5.  GoUBTS  «S»110— BEOOBDS— POWEB  TO  COB- 
BBCT. 

Courts  not  of  record  have  power  to  correct 
their  own  records  only  so  t»x  as  provided  by 
statute. 

[Ed.  Note.— For  other  cases,  see  CTourtg,  Cent. 
Dig.  IS  369,  371-373 ;  Dec  Dig.  «=>11&] 

a  Justices  of  the  Peace  •8=»82— Jubisdic- 

TION— LeOISLATITB  POWEB. 

Tlie  Legislature  may  provide  for  the  pro- 
tection of  the  Jurisdiction  and  procedure  pre- 
scribed by  it  for  Justice  of  the  peace  courts  un- 
der the  authority  ^ven  it  by  Const  art  4,  |  10, 
to  define  such  jurisdiction  and  procedure. 

[Ed.  Note.— For  other  coses,  see  Justices  of 
the  Peace,  Cent  Dig.  SI  72,  73;  Dec  Dig.  «=> 
32.]  • 

7.  Recobos  «S917— Lost  Rbooeos— Appuca- 

noN  TO  Restobb. 

It  is  not  a  valid  objection  to  a  proceeding 
to  restore  the  lost  record  in  a  case  in  a  justice 
of  the  peace  court  that  the  application  geeks  the 
restoration  of  only  a  part  of  the  record,  since 
the  party  injured  may  nuke  a  similar  applica- 
tion for  the  restoration  of  the  parts  omitted. 

[EU.  Note.— For  other  cases,  see  Records, 
Cent.  Dig.  IS  25,  26,  2&-35,  43 ;  Dec  Dig.  «ss> 
17.] 
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Department  1.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Petition  for  writ  of  prohibition  by  the 
State,  on  the  relation  of  J.  E.  Brockway, 
against  Reah  M.  Wbltehead,  Justice  of  the 
Peace,  Seattle  Prednct,  King  County,  Wash, 
Fitmi  an  order  suataintng  a  motion  to  quuah, 
relator  appeals.  Affirmed. 

Tince  J.  Faben,  f6r  appellant  Alfred  H. 
Lundln,  Frank  P.  Helsell,  and  Jos.  A.  Barto, 
all  of  Seattle,  for  resptmdent. 

CHAD  WICK,  J.  [1]  Relator  was  charged 
In  the  Justice- court  of  King  county  with  the 
offense  of  misconduct  of  a  public  officer.  Ue 
was  convicted  after  a  trial  held  before  re- 
spondent's predecessor  In  office,  and  there- 
after perfected  an  appeal  to  the  superior 
court.  When  an  appeal  Is  taken,  the  statute 
(Rem.  &  Bal.  Code,  f  1921)  directs  the  fiUug 
of  a  transcript  by  the  justice,  "of  the  coutIc- 
tion  and  other  proceedings  in  the  case."  In 
lien  of  the  transcript  of  the  proceedings  re- 
spondent's predecessor  filed  a  certificate,  re- 
citing that,  after  the  trial,  all  of  the  papers 
and  files  in  the  case  had  disappeared,  and 
that  they  could  not  be  found.  This  certifi- 
cate was  thereupon,  on  the  motion  of  the  re- 
lator, returned  to  the  justice  court,  with  di- 
rections to  make  the  transcript  in  form  as 
required  by  law.  Before  such  rule  was  com- 
piled with,  respondent  was  elected  and  qual- 
ified as  the  justice  of  the  peace'  presiding 
over  the  court  In  which  the  charge  had  been 
tried.  Thereafter  the  prosecuting  attorney 
began  a  proceeding  before  the  justice  for  the 
restoration  of  the  lost  records.  A  summons 
was  Issued,  and  pending  the  return  day,  re- 
lator sought  the  intervention  of  the  superior 
court,  praying  that  a  writ  of  prohibition  Is- 
sue, restraining  respondent  from  further  pro- 
ceeding in  the  matter.  After  a  hearing  the 
court  held  that  the  petition  was  without  le- 
gal merit  and  sustained  respondent's  motion 
to  quash.   Relator  has  appealed. 

The  proceeding  In  the  Justice  court  was 
taken  under  Rem.  &  BaL  Code,  f  1271,  which 
is  as  follows: 

"Whenever  the  record  required  by  law  of  the 
proceedinga,  judgment,  or  decree  iq  any  action 
or  other  proceeding  of  any  court  in  this  state  in 
which  a  final  judgment  has  been  rendered,  or 
any  part  thereof,  is  lost  or  destroyed  by  fire  or 
otherwise,  such  court  may,  upon  the  application 
of  any  party  interested  nierein,  grant  an  order 
aaUiorizing  such  record  or  parts  thereof  to  be 
supplied  or  replaced." 

Relator  contends  most  earnestly  *  that 
whereas  Justice  courts  are  not  courts  of  rec- 
ord (Const  art  4,  8  11),  and  have  a  jnrtsdic- 
tl<Hi  limited  entirely  statute,  no  Intend- 
ments  or  presumptions  wUl  be  indulged  in 
their  favor;  that*  not  being  courts  of  rec- 
ord, it  follows  that  they  have  no  records,  and 
there  is  no  such  thing  as  a  record  to  be  lost 
and  in  consequence  none  to  be  restored.  It 
does  not  follow  that  courts  not  of  record 
may  not  keep  dockets  and  recotdB  of  their 
proceedings.  In  fact  they  are  generally  re- 


qnired  to  do  so  by  statute.  24  Cy*:.  633. 
They  are  required  to  do  so  In  this  state. 
Rem.  A  BaL  Code,  ff  1770,  17S1.  And  fbr 
the  purpose  of  mnintflining  their  Jurisdiction 
they  are  "vested  with  all  the  neceesary  pow- 
ers which  are  possessed  by  courts  of  record 
In  this  state."  Rem.  A  Bal.  Code.  I  43. 

[2-1]  The  only  differences  between  courts 
of  record  and  courts  not  of  reonrd  are  that 
the  record  of  the  one  speaks  verity  until  re- 
versed or  set  a^de  on  an>eol,  while  the  oOier 
is  subject  to  inquiry  in  a  collateral  proceed* 
Ing,  and  a  court  of  record  has  an  Inheroit 
power  to  correct  its  own  records  while  a 
court  not  of  record  has  only  sndi  powers  In 
this  respect  as  are  given  by  statute.  Justice 
courts  are  no  less  courts  because  they  are 
not  courts  of  record.  They  exercise,  within 
their  Jurisdiction,  the  same  Judidal  func- 
tions as  do  courts  ot  record.  "The  Judicial 
power  of  the  state  ^all  be  vested  in  a  su- 
preme court,  saperior  oonrta,  Justices  of  the 
peace,  and  such  Inferior  courts  as  the  L^s- 
lature  may  provide."  Const,  art  4,  |  1. 

[I]  The  Ijegislature  having  power  under 
the  Constitution  (art  4,  {  10),  subject  to  ex- 
press limitations,  to  define  the  JuilsdlctliKi 
and  procedure  of  the  Justice  courts.  It  ttA- 
lows  that  it  may  provide  for  the  protection 
of  the  Jurisdiction  prescribed  and  the  pro- 
cedure defined.  Section  1271  Is  dearly  de- 
signed to  give  Justices  of  the  peace  Jurisdic- 
tion to  protect  their  records  and  files,  al- 
though it  Is  likely  that  they  would  have  bad 
the  same  power  under  the  earlier  statute. 
Rem.  &  Bal.  1 43. 

The  case  of  Mullen  v.  MuUm,  1  Wash.  T. 
193,  is  relied  on.  Tbe  court  there  said: 

"There  is  no  provision  in  our  statute  autbor- 
iziug  a  justice  to  send  up  a  transcript  of  a  ease 
as  it  may  exist  In  his  memory,  or  to  send  up 
any  other  papers  than  such  as  were  filed  vith 
him ;  and,  besides  thi8,  it  Is  for  the  court,  be- 
fore whom  the  substitution  of  lost  or  destroyed 

Eapers  is  to  be  made,  to  determine  and  direct 
ow  such  substitution  be  made,  and  not  for  the 
justice  of  the  peace  to  determine  for  the  district 
court  what  papers  In  sucb  cases  shall  be  sub- 
stituted, and  now  such  substitution  shall  be 
proven." 

The  holding  In  that  case  Is  not  entirely 
clear,  but  it  seems  to  us  that  the  Supreme 
Court  Intended  to  hold  no  more  than  that 
It  was  for  the  court  having  jurisdiction  of 
the  petitiMi  for  the  restoration  of  a  record  to 
determine  how  such  restoration  should  be 
made  and  how  proven. 

In  this  case  the  inquiry  Is  before  the  jus- 
tice court  and  all  questions  that  may  arise  in 
the  hearing  and  determination  of  the  ap- 
plication are  subject  to  review. 

A  proceeding  under  a  statute  similar  to 
our  own  was  sustained  without  challenge 
the  court  in  Trehame  v.  Matson,  46  IpA.  App. 
705,  03  N.  B.  653. 

[7]  Relator  complains  that  the  proceeding 
before  the  Jostlce  was  not  brought  to  re- 
store aU  of  the  lost  records,  but  only  a  part 
thereof,  and  that  if  any  part  Is  to  be  re* 
stfred,  all  should  be  restored.  If  the  appUca- 
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tlon  Is  insuffldcait  In  form,  relator  may  make 
a  like  application  to  the  justice  of  tbe  peace. 
We  cannrit  anticipate  tbe  follnre  at  respond- 
ent  to  restore,  if  ixisslble,  nicb  parts  of  tbe 
record  as  she  Is  required  to  certi^  In  the 
form  of  a  transcript. 

We  hold  that  the  re^ptrndent  has  Jurisdic- 
tion to  proceed. 

Affirmed. 

HORBIS.  O.  J.,  and  IDLLIS,  MOUNT,  and 
FUIiIjERTON,  JJ.,  concur. 


(88  Wash.  620) 

NEW    SEATTLE    CHAMBER    OF  COM- 
MERCE V.  CITY  OP  SEATTLE  et  aL 
(No.  13197.) 
(Supreme  Court  of  Washin^on.    Dec.  15, 
1915.) 

1.  Municipal  Cobporatiors  <S=>&58— Initia- 
tion OF  Tax  Levy— Obdinance— Necbssitt, 

Charter  of  City  of  Seattle,  art.  4,  8  18,  pro- 
vidiiig  that  "the  city  council  Bball  have  power 
by  ordinance  and  not  otherwise  •  *  *  to 
provide  for  *  *  *  taxes,"  is  not  in  conflict 
with  Rem.  &  BbL  Code,  S  9281,  providing  that 
ci^  councils  shall  by  oruinance  fix  the  annual 
tax  rate,  or  with  the  "budget  law"  of  1909 
(Laws  1909,  p.  531),  as  amended  in  1915  (Laws 
1915,  p.  159),  which  statutes  delegate  to  city 
councils  a  mere  naked  power  without  providing 
how  this  power  shall  be  exercised;  and  hence, 
in  view  of  3  Rem.  &  Bal.  Code,  S  7493—1  (Laws 
1911,  p.  54,  §  1).  providing  that  cities  shall 
exen^se  their  powers  as  provided  by  their  char- 
ters, the  initiation  of  a  tax  levy  by  resolution 
of  the  city  council  of  Seattle  without  the  in- 
tervention of  the  mayor,  instead  of  by  ordinance, 
was  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  ||  2028-i2037;  Dec 
Dig.  «=995&] 

2.  mukicipai,  corfobations  *s=>958  —  tax 
Levy— Time— Statdtobt  Eequieement. 

The  provision  of  the  "budget  law"  of  1909 
that  the  city  council  shall  on  the  first  Monday  in 
October  determine  the  amount  of  taxes  to  be 
levied  is  merely  declaratory,  and  a  failure  to 
strictly  comply  therewith  will  not  deprive  the 
city  OX  tbe  right  to  make  its  levy. 

[Ed.  Note.— For  other  cases,- see  Munictpol 
Corporations,  Cent.  Dig.  S8  2023-2037;  Dec 
IMg.  «=>958.] 

En  Banc  Appeal  from  Superior  Court, 
King  County ;  R  B.  Albertson,  Judge. 

Action  by  the  New  Seattle  Chamber  of 
Commerce  against  the  City  of  Seattle  and 
others.  From  Judgment  for  plaintiff,  defend- 
ants appeal.  Affirmed. 

Ja&  E.  Bradford,  Ralph  S.  Pierce,  and 
WUIlam  B.  Allison,  all  of  SeaUle.  for  ap- 
pellants. Hi^best  McMldten,  Dovell  &  Ram- 
sey, of  Seattle,  for  ref^wndent 

MORRIS,  a  J.  Tbe  sole  question  present- 
ed by  this  ai^eal  Is  whether  the  city  of  Seat- 
tle can  initiate  a  tax  levy  by  resolution  of 
the  city  council  without  the  Intervention  of 
tbe  mayor,  or  must  such  levy  be  made  by 
<vdlnance,  and  thus  be  subject  to  the  veto 
power  of  the  ma^or? 

An  engaging  and  Interesting  argument  Is 


made  both  In  the  briefs  and  In  the  oral  pres- 
entation here,  as  to  tbe  status  of  dUes  of  tbe 
first  dass  under  our  Constitution,  and  the 
powers  delegated  under  the  Constitution,  en- 
abling act,  and  various  subsequent  legtela- 
ttve  acta  Tbe  conclusion  reached  by  the  ma- 
jority of  the  court,  however,  doM  not  call  for 
a  discussion  of  th^  questtws,  and  we  con- 
fidently rest  our  decision  npoa  one  point 
which  to  our  minds  is  decisive  of  the  a[^>eal. 

[1]  We  may  assume,  as  held  In  various  de- 
clsiona  of  this  court,  that  dttes  of  the  first 
class  are,  by  vlrtne  ot  tbe  Constitution,  per- 
mitted to  frame  a  charter  and  exercise  their 
own  government,  except  in  so  tar  as  such  at- 
tempted exercise  Is  In  conflict  with  the  Cwi- 
Etltutlon  and  laws  of  the  state  We  are  to 
determine,  then,  does  the  provision  section 
18,  art  4,  of  the  charter  of  the  city  of  Seat- 
tle, providing  that  "the  dty  council  shall 
have  power  by  ordinance  and  not  otherwise 

•  •  •  to  provide  for  the  assessing,  levy- 
ing and  collecting  taxes  on  real  and  personal 
property,"  conflict  wltb  any  constitutional  or 
statutory  provision  of  this  state.  It  Is  not 
contended  that  any  conflict  Is  found  In  the 
Oonstltutlon,  so  a  review  of  Its  provisions 
may  be  eliminated. 

In  1898  the  Legislature  passed  an  act  (sec- 
tion 9281,  Rem.  &  BaL  Cbd^  iwovidlnK, 
among  other  things,  that : 

"The  dty  council  of  each  city  of  the  first  class 

*  ♦  ♦  shall  by  ordinance  in  each  year  fix  the 
rate  of  taxes  to  be  levied  and  levy  the  taxes 
upon  all  taxable  property,  both  real  and  person- 
al, in  such  dty." 

In  1909  the  Legidature  passed  the  so- 
called  "budget  law,"  wbicb  iwovlded  that  on 
or  before  the  first  Mmday  in  S^tember  In 
each  year  the  dty  conndl  shall  make  an  Item- 
ized estimate  of  the  amount  required  to  meet 
munldpal  expenses  for  tbe  ensuing  year,  to 
publish  such  estimate,  and  on  the  first  Mon- 
day in  October,  after  publte  bearing,  deter- 
mine the  amount  of  taxes  to  be  levied.  This 
act  was  amended  in  191S  Iqr  dividing  tbe 
different  munldpal  corporations  of  the  state 
Into  taxing  districte  and  providing  that  tbe 
"governing  officials"  of  sncb  taxing  district 
shall  prepare  and  adopt  a  budget  for  the  re- 
spective taxing  districte  fOr  the  ensuing  year. 
The  act  deflnes  "governing  officials"  as  "dty 
or  town  coundls." 

It  will  be  noted,  from  an  examination  of 
these  various  statutory  provisions,  that.  In 
so  far  as  the  power  to  levy  a  tax  Is  delated 
to  dty  coundls,  it  Is  a  mere  naked  del^ation 
of  power.  None  of  these  legislative  acts,  nor 
any  other  known  to  our  law,  provide  how  or 
In  what  manner  this  power  shall  be  exer- 
cised. None  of  them,  nor  any  other  legisla- 
tive provision,  goes  farther  than  a  designa- 
tion of  the  body  In  which  the  power  Is  to 
rest.  How  then,  or  In  what  manner.  Is  this 
power  to  be  exerdsed?  Manif^tly,  finding 
no  diredlon  In  any  statutory  provision,  there 
can  be  but  one  answer  to  the  question,  and 
that  Is  the  exerdse  of  the  power  is  to  be  dfe- 
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termlned  by  reference  to  tbe  charter  prorl- 
alons  as  to  the  mode  Id  which  the  dty  coun- 
cil may  exercise  Its  powers.  If  the  charter 
was  silent  and  neither  expressly  nor  by  rea- 
sonable Implication  required  the  act  of  the 
clt7  oonncU  to  be  in  any  particular  form, 
then  undoubtedly,  under  the  general  role  as 
laid  down  In  Dillon  on  Municipal  Corpora- 
tions (5th  Ed.)  I  572,  the  decision  of  the  city 
oonncll  need  not  be  by  ordinance,  but  might 
be  evidenced  by  a  resolution.  But  the  char- 
ter is  not  silent  Its  language  Is  bzivess  and 
vedflc  In  the  prorlsiiMis  of  section  18  i>re- 
Tlonsly  quoted. 

InMcGin  y.  Hedges,  62  Wash.  274,  IIS  Pae 
685,  we  held  that,  where  there  was  no  con- 
flict between  the  diarter  of  the  city  ot  Ever* 
ett  and  any  statutory  provtslon  as  to  the  rate 
of  a  tax  levy,  the  diarter  ^rldon  would 
controL  It  will  not  be  denied  that  the  levy- 
ing.of  a  tax  Is  an  nercise  of  l^slatlve  pow- 
er. Gooley  aa  ^l^txatlon  (3d  Ed.)  i  S46.  Sec^ 
tlon  10  ot  artltito  4  of  the  charter  of  the  dty 
of  SeatUe  provides  that  "every  legislatiTe 
act  oC  said  city  shall  be  by  ordinance.** 

Tbeae  reasons  force  ns  to  the  conclusion 
Uiat,  the  delegation  of  power  being  silent  as 
to  the  manner  ot  its  exercise,  we  mast  bare 
recourse  to  those  iworisions  of  the  city  ehar^ 
ter  whlfdt  conflict  with  no  statutory  iffori- 
slons  to  determine  Uie  manner  exercise, 
and,  having  ftmnd  it,  we  need  look  no  fur- 
ther for  a  determlnatlre  rule  upon  which  to 
base  our  cmiclnsUHL  Tbese  views  do  not  con- 
flict with  those  expressed  In  Benton  t,  Seat- 
tle Blectrie  Ga,  00  Wash.  156,  96  Paa  1088, 
Ewli^  T.  Seattle^  SB  Wash.  22%  104  Vac 
2S0,  and  Dolan  v.  P.  S.  T.  U  &  P.  Ga,  72 
Wash.  848,  ISO  Pac.  SS&,  relied  npon  by  the 
<AtT  as  supportliv  its  contentiuL  In  those 
cases  we  were  determining  to  whom  the  pow- 
w  was  delegated,  and  not  the  manner  of  Its 
exerdse. 

We  are  not,  however,  wiUiont  legislative 
authority  declaratory  of  our  poi^tlon.  for  we 
find  this  language  in  chapter  17  of  the  Laws 
of  1011  (section  7403—1. 3  Bern,  ft  Bal.  C^ode). 
an  act  relating  to  organization  and  powers 
of  cities  of  the  first  class: 

"The  form  of  the  organizatioQ  and  the  man- 
ner and  mode  in  which  cities  of  the  first  daro 
shull  exercise  the  powers,  functions  and  duties 
which  are  or  may  oe  given  by  law  to  such  ciUes, 
with  respect  to  their  own  government,  shall  be 
as  provided  in  the  charters  thereof." 

A  subsequent  section  extends  the  applica- 
tion of  this  act  to  dty  charters  previously 
adopted. 

[S]  It  might  be  added,  Inasmuch  as  the 
time  of  making  the  levy  has  now  expired, 
that  the  provisions  as  to  the  time  within 
whitA  a  tax  levy  may  be  made  are  merely 
declaratory,  and  foUure  to  stricOy  comply 
therewith  would  not  derive  the  city  of  the 
right  to  make  its  levy.  Wingate  v.  Eetner, 
8  Wash.  M,  86  Pac.  591. 

The  judgment  is  afllrmed,  and,  the  court 
having  fu]ly  heard  and  determined  the  ques- 


tions submitted  by  this  appeal,  it  la  ordered 
that  the  remittitur  go  down  forthwith. 

HOL(X>HB,  0HADWI(3E,  1£AIN.  EUiJS, 
FULLEBTON,  PARKEB,  and  BAUSBIAN, 
JJ.,  concur. 

(SS  Waab.  UZ) 

HATWABD  T.  TAGOBfA  SAVINGS  BANK 
ft  TRUST  CO.  et  aL  (No.  12931.) 

(Snpreme  Court  of  Washington.    Dec  11, 

1915.) 

1.  Trusts  «=»185—Dibchabob— Active  Tbcst. 

While  a  dry  trust,  where  the  entire  bene- 
ficial interest  has  passed  to  one  person  or  the 
beneficiaries  are  all  sni-  juris  and  desire  it,  will 
be  discharged,  the  rule  is  otherwise  as  to  an  ac- 
tive trust,  and  such  a  trust,  though  the  remaia- 
dermen  who  were  all  sui  juris  and  conveyed 
their  interest  to  the  life  beneficiary,  will  not  be 
discharged  where  the  trustee  had  the  active  duty 
of  paying  over  to  the  beneficiary  the  moDthly 
income  and  also  had  other  duties  with  regard  to 
selling  and  disposing  of  the  trust  property. 

[Ed.  Note.— For  other  cases,  see  Trusts,  OenL 
Dig.  S  178;  Dec  Dig.  «»135.] 

2.  Tbusts  «s»13S— Natubx  or  Tbitst— Acnvs 
Teubt. 

Where  the  tmstee  was  given  the  manage- 

ment  of  trust  property  and  was  directed  to  sell 
and  create  a  fond  to  pay  over  to  the  beneficiary 
a  stated  sam  every  month,  the  trust  was  an 
active  one. 

(Ed.  Not&— For  other  eases,  see  Trusts,  Cat 
Dig.  1 178;  Dee.  Dig.  «»1S5.] 

8.  Tbtjstb  ♦s>40— Dischabgb— TJwdot  ImrLV- 

XNCB. 

That  plaintiff  consented  to  the  creation  of 
the  trust  because  of  her  husband's  illness  and 
the  fict  &a,t  she  was  afraid  a  refusal  would 
shorten  his  life  constitutes  no  undue  influenea 
warranting  discharge  of  the  trust 

[Ed.  Note. — For  other  cases,  see  Trusts,  Oat 
Dig.  {  70;  Dec  Dig.  <^49.] 

Department  1.  Appeal  tnm  Snperkir 
Court,  Pierce  County ;  M.  L.  Clifford,  Judge. 

Action  by  Martha  E.  Hayward  against  the 
Tacoma  Savings  Bank  &  Trust  Company  and 
others.  From  a  judgment  for  defendants, 
plaintiff  appeals.  Affirmed. 

M.  B.  Lindsay  and  Gordon  &  Easterday, 
all  of  Tacoma,  for  appellant.  B.  S.  Grosscop 
and  W.  C.  Morrow,  both  of  Tacoma,  for  re- 
spondents. 

MOUNT,  3.  This  action  was  brought  to 
terminate  a  trust  The  trial  court  sustabied 
a  &eman&  to  the  amended  complaint,  and 
the  action  was  dismissed.  The  i^alntlff  has 
appealed. 

It  appears  from  the  auctions  of  the 
amended  complaint  tttat  on  the  6th  day  of 
S^tember,  li»13,  the  appellant  and  Anthony 
J.  Hayward,  now  deceased,  were  huAand 
and  wife;  and  that  on  that  day  they  convey* 
ed  to  the  respondent  Tacoma  Savings  Bank 
ft  Trust  Company,  by  trust  deed,  a  la^ 
number  of  tracts  of  land  situated  in  sevnal 
counties  In  this  stata  Nearly  all  of  these 
different  tracts  of  land  were  community  prop- 
erty.   T^e  home  property,  also  Included  in 


^=:>For  otber  casei  mo  sam«  topic  aod  KEY-NUUBER  In  «U  Key-Numbflr«d  Dlswte  and  lodezw 

Digitized  by ' 


Google 


HATWABD  T.  TACOMA  dAYlXas  BANK  A  TBU8T  Oa 


853 


tbe  trust  deed,  and  located  in  the  city  of 
Tacoma,  was  the  separate  properly  of  the 
appellant.  By  the  terms  of  the  tmst  deed 
the  trustee  was  required  to  pay  all  taxes  and 
'assessments  on  the  pr<^rty,  and  to  sell  suf- 
ficient thereof  to  r^mburse  Itself  for  moneyB 
advanced,  and  to  create  a  fa  ad  sufflcieut  to 
produce  the  sum  of  $200  per  month,  which 
was  required  to  be  paid  to  the  appellant  after 
the  death  of  Mr.  Hayward.  The  trust  deed 
required  that  deeds  made  during  the  life- 
time of  the  grantors  should  he  Jointly  made 
by  the  grantors  and  the  trustee;  and,  after 
the  death  of  Anthony  J.  Hayward,  sales  were 
to  be  made  by  Joint  agreement  of  the  appel- 
lant, tbe  executors  of  tbe  will  of  Anthony 
J.  Hayward,  and  the  trustee.  The  trust  deed 
farther  provided  that  the  trustee  was  to  re- 
ceive a  compensation  in  addition  to  interest 
upon  sums  advanced,  a  sum  equal  to  the  fees 
allowed  by  law  for  the  administration  of 
estates  of  deceased  persons,  and  that  these 
should  be  a  first  charge  upon  the  estate. 

At  the  time  of  making  this  trust  deed,  and 
as  a  part  of  the  same  transaction,  Mr.  Hay- 
ward executed  a  will  In  whlcb  be  recited: 

**I  have  contemporaDeouaily  with  the  execu- 
tion of  this  win  executed  a  tmst  deed  of  all  of 
my  real  estate  to  Tacoma  Savings  Bank  &  Trust 
Company  in  tcust  for  the  use  and  benefit  of 
my  wife.  Martha  B.  Hayward,  my  daughters, 
Einma  M.  RnstmoD  and  Hallie  B.  Hayward, 
and  my  son,  Myron  B.  Hayward.  I  direct  that 
■aid  trust  agreement  shall  be  carried  out  ac- 
cording to  its  Bpirit  and  letter. 

"I  hereby  constitute  my  wife  the  executrix 
of  this  will,  and  after  her  death  It  is  my  desire 
that  the  admlnlstratloD  ot  the  estate  shall  be 
completed  according  to  the  terms  of  said  trust 
deed  hereinbefore  referred  to  by  my  children, 
Emma  M.  Eastman,  Bailie  B.  Hayward,  and 
Myron  B.  Hayward,  as  coexecutors,  and  In  case 
of  the  death  of  any  of  them,  by  the  survivors. 
Any  real  estate  not  covered  by  said  trust  deed 
is  hereby  willed  in  tmst  to  the  Tacoma  SavioKS 
Bank  ft  Trust  Company,  to  be  held  and  distrib- 
uted in  the  same  manner  and  form  and  subject 
to  the  same  conditions  as  tbe  real  estate  de- 
scribed in  said  tmst  deed.  •  •  * » 

Tbe  trust  deed  provided  that  the  trustee 
ahoold  have  power  to  sen  and  convey  any  of 
the  property  therein  mmtloDed  at  either  pub- 
lic or  private  sale,  and  on  such  terms  as  the 
tmstee  thoug^it  would  be  most  advantageous 
to  the  estate;  After  making  provisions  fbr 
expenses  and  advanonuents  by  the  trustee, 
the  tmst  deed  provided  that  the  property 
■bonld  be  converted  lnt»  intoeet-bearing  se- 
curities c<ni8l8tlng  of  real  estate  first  mort- 
gages, and  flrstcIasB  bonds  and  warrants, 
until  a  fund  should  be  created  'sufficient  in 
the  Judgment  of  the  trustee  to  enable  the 
trustee  to  pay  from  Its  proceeds,  without  im- 
pairment of  the  principal,  tbe  taxes  on  the 
bome  of  Mrs.  Hayward  and  the  ^00  monthly 
payment  to  be  made  to  her  during  her  life- 
time. After  such  fund  shall  have  been  pro- 
Tided,  the  trustee  is  by  the  trust  deed  direct- 
ed to  distribute  the  balance  of  the  estate 
among  the  cUldrm  of  the  grantors.  Tbe 
ifomplalnt  then  alleges  that  ail  of  the  bene- 
fldaries  named  in  the  said  deed  of  trust  are 
153P^28 


of  legal  age  and  residents  of  Pierce  county, 
state  of  Washington;  that  on  the  30th  day 
of  April,  ldl4,  all  of  the  remaindermen  and 
beneficiaries  under  said  deed  Joined  in  a  con- 
veyance to  the  ai^llant  of  all  of  their  rights 
In  and  to  the  lands  described  in  the  tmst 
deed,  and  renounced  all  their  title  and  in- 
terest by  virtue  of  the  will  of  Anthony  J. 
Hayward.  The  complaint  further  alleges 
that  the  ai^llant  signed  the  trust  deed  when 
laboring  under  great  mental  distress,  and  was 
not  fully  competent  to  understand  the  terms, 
conditions,  and  effect  of  the  deed;  that  the 
appellant  bad  no  opportunity  of  consulting 
with  her  legal  adviser,  and  understood  that 
her  separate  property  would  not  be  subject 
to  the  payment  of  advances  made  by  the  re- 
spondent tmst  company ;  tliat  the  appellant 
demanded  a  reconveyance  of  all  the  property, 
and  offered  to  reimburse  the  respondents  for 
all  proper  charges  and  expenses  incident 
thereto.  These  are,  brlefiy,  tbe  allegations 
of  the  complaint 
[1,2]  It  Is  argued  by  tbe  appellant  that: 
"A  trust  will  be  discharged  if  all  of  the  bme- 
ficlariea  are  sui  juris  and  desire  it,  or  when  the 
entire  beneficial  interest  passes  to  one  person." 

A  number  of  autlioritles  are  dted  to  tbl» 
effect  We  think  this  is  the  rule  where  a 
trust  Is  an  Inacttve  or  dry  trust ;  but,  where 
the  trust  Is  a  special  or  active  trust,  we 
think  this  rule  does  not  an>1y.  It  is  ^in 
In  this  case  that  tbe  trust  created  is  an  active 
bust  The  trustee,  under  the  terms  of  the 
tmst  deed  and  under  the  will,  which  was 
executed  at  the  same  time  and  as  a  part  of 
tbe  same  transaction,  was  required  to  pay 
all  asseasm^ts  and  taxes  of  every  kind 
against  the  properties  which  were  located  in 
different  conntles  in  the  state.  Upon  the 
death  of  BIr.  Hayward,  the  trustee  was  re- 
quired to  advance  to  the  appellant  the  sum 
of  ^00  on  the  first  of  each  month.  It  Is  ai>- 
parent,  from  a  reading  of  tbe  tmst  deed  and 
the  will,  that  it  was  the  desire  of  Mr.  Hay- 
ward, in  making  the  trnst  deed  and  the  will, 
to  provide  a  comfortable  allowance  for  his 
wife  during  her  lifetime,  and  that  then  the 
property  expressly  reserved  to  her  use  should 
descend  to  her  children;  and,  Intending  to 
relieve  his  widow  from  the  burdens  of  caring 
for  and  looking  after  the  property,  it  was 
placed  In  the  hands  of  a  trustee  to  actively 
core  for  and  convey  the  same  for  the  pur- 
poses mentioned  In  the  tmst  deed.  This  is 
plainly  an  active  trust;  and  it  Is  dear,  we 
think,  that  the  fee  of  this  property  rests  In 
the  tmstee. 

The  rule  that  in  all  cases  of  active  trusts 
tbe  title  to  tmst  property  is  in  the  trustee  Is 
supported  by  the  authorities  from  the  earliest 
times.  The  case  of  Smith  v.  Proctor,  139 
N.  O.  314,  Bl  a.  E.  889,  2  L.  B,  A  (N.  S.)  172, 
is  sufficient  to  show  that  this  Is  tbe  estab- 
lished rule  upon  this  point  It  was  there 
said: 

"In  28  Am.  ft  Eng.  Ene.  Law  (2d  Ed.)  p.  928, 
it  is  said:  'If  there  is  an  axiom  in  the  law,  H 
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must  be  renrde^  as  axiomatic  In  the  construc- 
tion of  active  trasts  that  the  trastee  will  take 
precisely  that  quantum  of  legal  estate  which  is 
nectary  to  the  discharge  of  the  declared  pow- 
ers and  duties  of  the  trust  Thus,  the  trustee 
will  take,  by  implication  of  law,  a  fee  in  the  es- 
tate when  the  duties  of  the  trust  require  it,  al- 
though the  conveyance  is  in  terms  of  a  life  es- 
tate or  fails  to  use  the  word  "heirs." '  In  the 
same  volume,  at  page  924,  it  is  also  said:  The 
estate  of  trastee  'will,  nevertheless,  not  extend 
beyond  the  term  required  by  the  exigencies  of 
the  trust;  the  unnecessary  portions  of  the  es- 
tate becomlo^  executed  bv  tbe  statnte  of  uses.' 
The  authorities  clearly  snow  tliis  to  be  a  cor- 
rect statement  of  the  doctrine." 

In  Martin  t.  Bloore.  48  Waab.  288,  at 
291.  91  Pac.  1087.  at  page  1069,  In  a  case 
wbere  the  testator  In  Us  wlU  directed  his 
execator  to  dispose  of  his  Interest  in  cer- 
taln  lots  in  Pullman  and  divide  the  proceeds 
eanaUy  between  his  cbildren,  and  a  sale  hav- 
ing been  made  by  the  executor  in  accord- 
ance with  the  proTlitions  of  the  will  and  a 
suit  brouf^t  to  quiet  the  title,  we  said : 

"That  It  was  the  intention  that  the  execator 
should  convey  the  interest  of  the  deceased  in 
the  Pullman  lots  and  divide  the  proceeds  be- 
tween the  two  cbildren  is  entirely  clear.  Such 
being  true,  tbe  title  to  the  land  did  not  vest  in 
tbe  son  and  daughter  upon  the  death  of  the  fa- 
ther. The  brother  of  the  deceased,  who  was 
named  as  executor  without  the  intervention  of 
any  court,  became  a  trustee  for  all  purposes  nec- 
essary to  execute  tbe  terms  of  tbe  will.  *  *  * 
The  terms  of  the  trust  could  not  be  carried  out 
witiiout  the  power  to  sell  tbe  land  and  to  trans- 
fer the  title  thereto.  The  title  therefore  vested 
in  the  trustee  for  that  purpose.  It  is  the  estab- 
lished doctrine  that  'trustees  take  ezseUy  that 
quantity  of  interest  which  tbe  purposes  of  the 
trust  require.'" 

See;  also,  Penr  on  Trusts,  H  810-318. 

We  think  it  is  clear  from  these  antbori- 
tles  that  the  tmstee  In  this  case,  under  the 
allegations  of  tbe  complaint,  took  title  in 
fee,  and  that  the  trust  was  an  active  trust 
The  fact,  that  the  heirs  conveyed  all  their 
Interest  in  the  property  to  thrir  mother 
after  the  death  of  their  fatiher,  ttxA  away 
none  of  the  rights  of  the  trustee  to  hold 
tbe  land  and  administer  the  tmst  as  it  had 
agreed  to  da  Tbe  effect  of  these  deeds  from 
tbe  childrra  to  their  mother  simply  waived 
their  interest,  whatever  it  was,  and  anthor- 
ized  tbe  mother,  after  the  trust  had  been 
fully  perfonned,  to  dispose  of  the  property 
as  she  chose,  and  nothing  more.  The  ^ect 
of  the  contention  of  tbe  appelant  In  this 
case  is  to  set  a^de.  not  only  the  trust  deed, 
but  also  tbe  will .  of  Anthony  3.  Hoyward, 
whldi  was  made  by  blm  relying  upon  the 
terms  of  tbe  tmst  deed  being  carried  out 


I  In  other  words,  the  appellant  now  in  this  a^ 
tlon  Is  seeking  to  set  aside  the  will  which 
was  made  for  ber  benefit  and  which  the 
testator  evldoitly  thought  was  for  her  best 
interest. 

[3]  It  is  further  argued  that,  under  the 
allegations  of  the  complaint,  sufficient  un- 
due Influence  Is  shown  to  set  aside  the 
trust  deed.  /The  averment  In  the  com- 
plaint is: 

"That  at  the  time  tbe  plaintiff  signed  the  tmst 
deed  hetain  set  out  she  was  laboring  under  great 
mental  distress  end  was  not  fully  competent  t» 
understand  the  terms,  conditions,  and  effect  of 
such  instrument  That  this  plaintiff  was  deep- 
ly attached  to  her  husband,  who  was  criticallj 
ill  at  the  time  of  executing  tbe  said  deed,  and 
who  persistently  importuned  this  plaintiff  to 
sign  tne  same,  and  that  this  plaintiff  feared  that 
her  refusal  so  to  do  would  hasten  his  death. 
Thit  In  aigning  said  deed  she  was  constrained 
to  do  what  her  free  will  would  refuse,  and  ber 
signature  was  given  only  that  her  husbands 
mind  might  be  at  rest  and  his  life  prolonged." 

It  is  not  claimed  that  there  was  any  fraud 
in  connection  with  the  execution  of  the 
trust  deed.  But  it  Is  alleged,  in  substance, 
that  tbe  plaintiff  was  unduly  influenced  be- 
cause she  feared  her  refusal  to  sign  the 
deed  would  hasten  her  himband's  death,  and 
that  her  signature  was  given  only  that  his 
mind  might  be  at  rest  and  his  life  prolcmged. 
There  was  Clearly  no  undue  influence  exer- 
cised by  the  husband  upon  the  wife.  He 
died  about  two  months  after  tbe  trust  deed 
was  executed.  He  prohaUy  knew  that  death 
was  fast  approaching.  She  may  have  known 
it  He  therefore  importuned  her,  as  she 
says,  to  sign  the  deed.  She  did  it  not  be- 
cause she  was  unduly  influenced  by  her  hus- 
band, but  because  she  desired  to  relieve  his 
mind  and  to  prolong  his  life.  Tbe  fact  that 
he  persuaded  ber  to  sign  tbe  deed.again^ 
ber  will  is  not  undue  Influence,  under  those 
circumstances.  Am  stated  by  tbe  reeqpond- 
ents'  counsel: 

"Tbe  allegations  of  undue  influence  are  alle- 
gations of  mental  nliability  which,  if  true,  we 
may  infer  the  deceased  took  into  account  in 
seeking  to  protect  her  against  influences  which 
he  feared  would  become  dominant  after  be  had 
passed  and  gone,  and  against  which  he  sought  to 
provide." 

We  are  clearly  of  the  opinion,  therefore, 
that  the  complaint  does  not  state  a  cause  of 
action  for  vacating  the  trust  deed,  or  set- 
ting aside  the  will,  upon  either  ground,  and 
the  Judgment  is  therefore  aflBrmed. 

MORRIS,  G.  J.,  and  CHADWIGK  and  EL- 
LIS, JJ.,  concur. 
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WEIX^H  et  aL  r.  ORE^OH.   (No.  12358.) 
(Snpreme  Court  of  Washington.   Dec  8,  1915.) 

1.  I^ATB  €=914  —  Wbongful  Act— Neoij- 
OENCE— Statutes. 

Under  Rem.  &  Bal.  Code,  fi  183,  authoriz- 
ing an  action  for  death  by  wrongful  act,  an 
action  may  be  maintained  by  the  widow  and 
children  of  a  police  officer  who  was  sent  to  de- 
fendant's hoose  on  complaint  of  defendaat'a 
wife  that  some  one  was  prowling  about  the 
premises,  and  who  stood  in  some  shrubbery  on 
the  premises,  and  on  defendant's  return  threw  a 
flash  l^ht  on  him  and  pointed  a  pistol  at  him 
and  ordered  him  to  hold  up  his  hands,  and  who 
was  shot  and  killed  by  defendant,  supposing 
liim  to  l>e  a  robber  or  one  intent  on  mischief. 

tEd.  Note.— For  other  cases,  see  Death,  CenL 
S-  8  16;  Dec  Dig.  ^14.] 

2.  Evidence  «=>117  —  Bblevanct— Action 
POB  Wbomoful  Deatu. 

JQvidence  for  plaintiff  that  a  watch  found 
on  the  premises  was  the  property  of  a  third 
person  whom  defendant  had  suspected  of  an 
intimacy  with  his  wife,  and  that  defendant  had 
returned  home  unannounced  that  he  might  find 
such  third  person  at  his  house,  and  that,  think- 
ing the  pouce  officer,  plaintiCta'  decedent,  was 
Buch  person,  he  had  Mlied  him,  was  inadmlssi* 
ble,  where  it  was  not  shown  that  the  watch  be- 
longed to  such  person,  or  that  he  and  defend- 
ant's wife  had  even  friendly  relations  with  each 
other. 

[Ed.  Note.— For  other  cases,'  see  ETidence, 
Cent  Dig.  {  136 ;  Dea  Dig.  «»117.] 

3.  Appeal  and  Ebbob  <eb>1053  —  Habhlbss 
Ebbok— Admission  or  Evidence— Cube  bv 
WiraoBAWAi. 

Error,  if  any,  in  the  admission  of  such  evi- 
dence was  cured  by  the  court's  statement,  on 
motion  to  strike,  that  It  would  be  stricken  out 
.add  would  not  be  considered  by  the  Jury,  be- 
cause not  so  connected  with  the  case  aa  to  be 
entitled  to  consideration. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Enor,  Cent  Dig.  H  4178-4184;  Dec  Dig.  «=> 
1053;  Trial,  CeaL  Dig.  |  977.] 

4.  APFBAI.  and  BbBOB  «=»930— PBESnUFTIONS 

FoLI^WINQ  InSTBUOTIONS. 

The  court  on  appeal  will  presume  that  the 
jury  followed  the  instructions  of  the  court,  and 
that  they  did  not  welsh  and  considw  erldence 
admitted,  bnt  afterwaras  stricken  on  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C^t  Dig.  U  376S-8761;  Dec  Dig.  ^ 
9300 

6.  Death  €s=>103  —  Action  fob  Wbonqpul 
Deatu— Question  fob  Jubt— Negligence. 

Where,  In  an  action  under  Rem.  &  Bal. 
Code,  S  183,  for  the  wrongful  killing  of  plain- 
tiff's husband,  a  police  officer,  defendant  admit- 
ted that  he  killed  deceased  by  mistake,  the  ques- 
tion of  whether  the  killine  was  wrongful  or  jus- 
tifiable was  for  the  Jury,  In  view  oC  all  the  sur- 
rounding drcumstances. 

[Ed.  Note— For  other  cases,  see  Death,  Cent. 
Dig.  f  141;  Dec  Dig.  «=»103.] 

G.  Death  4=>5S— Bubden  of  Proof. 

In  an  action  for  wrongful  death,  where  the 
killing  is  proved  or  admitted,  a  prima  facie  case 
is  made  oat,  and,  when  it  is  reasonably  account- 
ed for,  the  burden  is  met  and  shifts  back  to  the 
plaintiff. 

[Bd.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  IS  75-78;   Dec.  Dig.  ^58.] 

7.  Etidbncb  4=»59S— Bubden  of  Pboof. 

The  one  having  the  aflrmatlTe  of  an  issne 
must  austain  it  by  competent  proof,  and,  if  he 
does  so,  either  b;  fact  or  presumption  of  law. 
It  is  then  incumoent  on  the  defendant  to  bal- 


ance the  weight  of  evidence,  and.  If  he  does  so, 
there  can  be  no  recovery,  as  the  case  is  not  sus- 
tained by  a  preponderance  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2460-2452;  Dec  Dig.  «=»598.] 
8.  BTinEHCR  ^»598  —  "Pbbpondbbance  or 

E^riDENCB*'  —  "BVBDBN  OF  PBOOF"  —  DIS- 
TINCTION. 

Tlie  "preponderance  of  the  evidence"  means 
the  weight  of  evidence,  as  distinguished  from 
the  "burden  of  proof,"  which  is  a  rule  of  prac- 
tice fixing  the  order  of  proof  when  tiie  case  has 
proceeded  upon  sufficient  proof  to  that  stage 
where  it  must  be  submitted  to  the  Jury,  and  not 
decided  against  plaintiff  as  a  matter  of  law. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  SS  2450-2452;  Dec.  Dig.  ^598.] 

8.  Death  €=>58  —  Action  fob  Wbonoful 
Death  —  Pbebuuftion  and  Bubden  of 
Pboof— Wbonoful  ob  Nbouobnt  Act. 
In  an  action  under  Bern.  &  Bal.  Code,  I 
183_,  for  the  wrongful  and  negligent  killing  of 
plaintifTs  husband  by  defendant,  where  it  ap- 
peared that  deceased,  a  police  officer,  was  sent 
to  defendant's  premises  on  complaint  of  his  wife 
that  some  one  was  prowling  about,  that  he  hid 
in  shrubbery,  and  on  defendant's  return  threw 
a  flash  lii^t  upon  him  and  pointed  a  pistol  at 
him  and  ordered  him  to  throw  up  Us  hands, 
whereupon  defendant,  supposing  him  to  be  a 
robber  or  intent  on  mischief,  and  in  order  to 
defend  himself,  shot  and  killed  him,  the  defense 
rose  out  of  the  res  gestue,  and,  where  the  de- 
fendant's explanation,  if  believed,  was  sufficient 
to  raise  a  reasonable  doubt  that  the  killing  was 
done  in  self-defense,  the  burden  was  on  the 
plaintiffs  to  go  further  and-  show  by  a  fair  pre- 
ponderance of  independent  evidence,  not  only 
the  fact  of  the  killing,  but  that  it  was  wxongftu, 
and  not  in  self-defense. 

[Ed.  Note. — For  other  ceses,  see  Death,  Cent 
Dig.  SS  T5-78;  Dec  XHg.  «=»58.J 

10.  Tbial  ®=3l39  —  Question  of  Law  and 
Fact— Weight  and  Sufficibnot  of  Evi- 
dence—"Pbima  Facie  Case." 

"Prima  facie  case"  means  only  that  the 
case  has  proceeded  upon  sufficient  proof  to  that 
stage  where  it  must  be  submitted  to  the  jury, 
and  not  decided  against  the  plaintiff  as  a  mat- 
ter of  law.  A  prima  facie  case  does  not  neces- 
sarily mean  that  judgment  goes  in  favor  of  the 
plaintiff  as  a  matter  of  law.  The  jury  are  still 
the  judges  of  tbe  sufficiency  of  the  snowine  to 
call  for  a  verdict  in  plaintiFs  favor,  and,  where 
there  is  no  affirmative  defense,  strictly  speak- 
ing, the  jury  are  to  measure  plaintiff's  rights, 
having  in  view  that  he  has  the  burden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Trial,  CenL 
Dig.  SS  332,  333,  338-341,  365 ;  Pec  Dig.  «=» 
139.J 

Mount,  Ellis,  and  Holcomb,  J7.,  dissenting. 

En  Banc.  Appeal  from  Superior  Court, 
Cbeballs  County;  Ben  Sheeks,  Judge. 

Action  by  Anna  Mary  Welch  and  others 
against  John  S.  Creech.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Reversed  and 
remanded  for  nevr  triaL 

Boner  &  Boner,  of  Aberdeen,  for  appellant 
Hugo  Metzler,  of  Tacoma,  and  A.  Emerson 
Cross,  of  Aberdeen,  for  respondents. 

CHADWIOK,  J.  The  plalnticrs  recovered 
a  Judgment  for  damages  on  account  of  the 
killing  of  Frank  Welch  by  tbe  defendant. 
The  defendant  has  appealed. 

The  complaint,  after  alleging  that  Frank 
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Welch  at  tbe  time  of  lila  deaOi  was  the  hus- 
band of  Anna  Mary  Welch,  and  the  father  of 
the  minor  plaintiffs,  alleged: 

That  <HL  tiie  Sd  day  of  Jnne.  1912,  Ella 
Creech,  the  wife  of  the  defendant.  'Srhlle  at  her 
home  OD  the  property  hereinbefore  described, 
during  the  nighttime,  at  approximately  the  hour 
of  11:15  p.  m.,  believing  that  there  waa  some 
person  prowling  about  the  bouse  and  property 
of  the  defendant  herein,  requested  the  police 
department  of  the  city  of  Aberdeen  to  send  an 
officer  to  protect  her  and  her  said  property. 

"That  therenpon,  and  In  pursuance  of  such 
request,  the  above-named  Frank  Welch  was 
sent  by  said  police  department  to  the  house  of 
the  parties  defendant  nerein,  and,  while  making 
a  search  of  the  premises,  under  the  supervision 
and  direction  of  the  said  Ella  Creech,  and  while 
lawfully  upon  the  said  OTenuees  for  such  pur- 
posCj  the  said  John  S.  Creech  wrongfully  and 
negbgentiy  did  then  and  there  shoot  the  said 
FranK  Welch  with  a  revolver,  and  as  a  result 
of  the  wound  received  by  said  Frank  Welch 
from  the  said  John  8.  Creech  the  aald  Frank 
Welch  did,  within  appnsnmately  one  hour 
thereafter,  die." 

After  a  demurrer  to  the  complaint  bad 
been  ovemiled  as  to  the  defendantt  John  S. 
Greedi,  he  filed  an  answer  to  the  con^)lalnt 
admitting  the  formal  allegations  thereof,  and 
in  answer  to  the  paragraph  her^nabove 
Quoted  alleged: 

''That  on  the  3d  day  of  June.  1912,  saia  F. 
Creech,  wife  of  defendant,  did  request  a  police- 
inan  to  come  to  their  house  on  H  street,  in  the 
city  of  Aberdeen,  opon  noticing  that  the  win- 
dows had  beoi  tampered  with,  and  beUeving 
that  some  one  was  or  bed  been  upon  the  prem< 
ises;  that,  pursuant  to  said  request,  Frank 
.Welch,  a  police  "officer,  came  into  the  no'use  of 
this  defendant,  and  with  Mrs.  Creech  did  search 
about  through  the  bouse,  and  left  throng  the 
back  door,  statiiv  that  Hrs.  Creech  and  her 
daughter  could  go  to  bed  now:  that  there  was 
no  danger;  that  he  would  look  around  a  little 
bit  and  would  return  again  during  the  night; 
that  a  short  thne  thereafter  on  said  evening, 
about  10:30  or  11  o'clock,  John  8.  Creech  came 
home  to  his  premises,  and  while  walking  to  the 
bouse  on  the  walk  leading  through  the  back 
yard  a  man,  which  later  proved  to  be  Frank 
Welch,  without  giving  any  warning  of  hia  pres< 
ence,  raised  from  the  bushes  in  the  back  yard 
aod  upon  the  premises  of  this  defendant^  and 
in  the  darkness  pointed  a  revolver  at  this  de- 
fendant, and  at  the  same  time  shouted  to  him 
to  "Stick  'em  up,"  or  words  to  that  effect; 
that  this  defendant,  acting  upon  his  reasonable 
and  best  judgment,  and  asmg  the  care  and 
prudence  that  an;  reasonable  and  prudent  man 
would  use  under  like  circumstances,  there  and 
then  l>elieved  that  his  life  was  in  immediate  and 
imnunent  danger,  and  so  acting  and  believing, 
and  for  the  purpose,  as  he  believed  and  bad  rea- 
son to  believe,  of  saving  and  defending  his  own 
life,  fired  at  his  said  assailant,  Frank  Welch, 
with  a  revolver,  and  killed  him ;  that  said  de- 
fendant, John  S.  Creech,  did  not  know  that  the 
sai>l  Frank  Welch  was  a  policeman,  and  had  no 
means  of  knowing  that  be  was  upon  his  prem- 
ises on  any  lawful  mission,  bat  believed  that  the 
said  Frank  Welch  waa  about  to  commit  a 
crime,  and  take  the  life  of  him,  the  said  John 
S.  Creech." 

Upon  these  Issaes  the  case  was  tried  to 
the  court  and  a  Jury.  At  the  close  of  the 
plaintiff's  erldenoe,  and  again  at  the  close 
of  all  the  evidence,  the  defendant  moved  the 
court  for  a  directed  verdict.  These  motlon>4 
were  overruled,  and  thereafter  the  court 


BBPOB^TEn  (Waab. 

Instructed  the  Jury,  and  •  verdict  was  re- 
turned In  favor  of  the  platnUlb. 

Upon  the  trial  of  the  case  Qiese  facts  ap< 
peered  in  snbatance:  The  appellant,  John 
S.  Creech,  lived  with  his  family  in  the  dty 
of  Aberdeen,  In  Gbehalls  oountf.  His  place 
of  business  waa  In  Baymond,  In  Padfle  coun- 
ty, where  he  vras  running  a  sawmill.  It  was 
his  custom  to  come  from  Raymond  to  Aber- 
deen to  bUi  home  on  Saturday  evening,  and 
to  return  to  Baymond  on  Sunday  evening. 
On  Saturday,  Oia  Ist  day  of  June,  he  re- 
turned to  his  home  as  usual,  and  ap&at  the 
following  Sunday  with  his  family,  leaving 
Sunday  evening  for  Raymond.  On  the  next 
Monday  evening,  without  notice  to  his  vrife, 
he  returned  from  Raymond  to  the  dty  <tf 
Aberdeen  tor  the  purpose,  as  he  testified,  of 
collecting  some  money  which  was  owing  to 
him.  He  arrived  in  Aberdeen  at  about  9:90 
o'clock  in  the  evening.  At  about  10'^  o'clock 
that  same  evening  Mrs.  Creech  telephoned 
to  the  police  department  in  the  dty  of  Aber- 
deen  to  send  a  police  officer  up  to  her  house. 
She  refused  to  explain  over  the  telephone 
what  the  trouble  was.  Frank  Welch,  who 
was  detailed  to  go  out  to  the  house,  arrived 
soon  after  11:30  o'clock.  He  was  informed 
that  some  one  was  prowling  about  the  house. 
He  then  left  the  house  by  the  back  door 
for  the  purpose  of  examining  the  premises. 
After  he  had  gone  out  of  the  back  door,  two 
shots  were  fired  in  the  back  yard.  These 
shots  were  fired  by  the  appellant,  who  tes- 
tified, in  substance,  that  upon  arriving  In 
Aberdeen,  and  after  a  conversation  with  a 
friend  in  the  dty,  he  walked  about  11  blod^s 
from  the  dty  to  his  residence,  and  came 
into  his  residence  by  the  back  way.  As  be 
eame'lnto  the  b&ck  yard,  a  man,  who  was 
then  standing  In  some  raspberry  bushes 
therein,  threw  a  flash  light  upon  him,  and 
[minted  a  pistol  at  him,  saying  "Stick  *em 
up;"  that,  supposing  this  man  was  a  rob- 
ber, or  intent  on  mischief,  and  In  order  to 
defend  himself,  he  fired  two  shots  which 
took  effect  After  firing  the  second  shot,  the 
appellant  shouted:  "Who  are  you?  I  am  an 
ofllcer."  To  which  Welch  replied:  "So  am 
I."  And  then  the  defendant  responded :  "My 
God !  why  didn't  you  tell  me  so?"  Mr.  Creech 
then,  so  he  testified,  assisted  Mr.  Welch  to 
the  back  porch,  where  he  sank  to  the  ground 
and  rested  his  head  upon  Mr.  Creech's  lap. 
Mr.  Creech  called  to  Mrs.  Creech,  who  sent 
for  the  police  and  a  doctor.  Soon  thereafter 
Mr.  Welch  was  removed  to  a  hospital,  where 
he  died.  A  revolver  and  a  fiash  light  belong- 
ing to  Mr.  Welch  were  found  near  together 
in  the  raspberry  bushes.  A  watch  was  found 
in  the  back  yard  a  short  distance  away. 

The  plaintiffs  attempted  to  prove  that  tbla 
watch  was  the  property  of  a  man  by  th» 
name  of  Klncaid  who  had  attended  a  dance 
where  Mrs.  Creedi  had  attended,  and  ttiat 
Mr.  Creech  bad  suspected  an  Intimacy  be- 
tween his  wife  and  Klncaid,  and  had  return- 


Digitized  by 


Wash.) 


WSLOH  V.  CBEBCH 


367 


ed  bome  frod  Raymond  to  Aberdeen  clan- 
destlnely  that  be  mlgbt  find  this  man  at 
Ms  home,  and  that,  thinking  the  police  officer 
was  this  man,  he  had  killed  him  as  he  went 
out  from  the  back  door.  At  the  trial  all  the 
evidence  relating  to  this  watch  and  relating 
to  the  sapposed  intimacy  of  Mrs.  Creech  wltb 
Mr.  Kiucaid  was  excluded  from  the  Jury. 
It  la  conceded  that  Mr.  Creech  was  acQnitted 
apon  a  criminal  charge  tried  to  a  Jury. 

[1]  The  appellant  contends  first:  That 
there  can  be  no  recovery  under  tbe  statutes 
of  this  state,  for  the  reason  that  the  statute 
antfaorlzes  only  a  recovery  for  death  by 
wrongful  act  or  by  negl^ence  amounting  to 
a  tort,  and  does  not  apply  to  an  intentional 
or  mallcions  killing,  except  in  cases  of  duel- 
ing. The  statute  uixm  this  subject  la  tonai 
at  sectioa  183,  Bern,  ft  BaL  Code,  and  is  as 
follows: 

"The  widow,  or  widow  and  her  children,  or 
child  or  children  if  no  widow,  ot  a  man  killed 
in  a  duel,  shall  have  a  risht  of  action  against 
the  person  kiUing  him,  ana  aeaiiMt  the  seconds 
and  all  aiders  and  abettors.  When  the  death  of 
a  person  is  caused  by  the  wrongfal  act  or  neg- 
lect of  another,  his  heirs  or  personal  represen- 
tatives may  maintain  an  action  for  danuiges 
against  the  peraon  causing  the  death." 

It  Is  a^ed  by  die  appellant  that  tbls  seo- 
tloa  authorizes  a  recovery  only  In  a  case  of 
intentloDal  killing  In  a  duel;  tbat  tlie  stat* 
ate.  being  In  derogation  of  the  common  law, 
should  be  strictly  construed.  Conceding  this 
latter  poeitlon,  we  are  convinced  that  the 
statute  authorizes  an  action  where  death  is 
caused  by  the  wrongful  act  or  the  negligence 
of  another.  It  la  no  doubt  true,  as  stated  In 
Northern  Padfle  By.  Co.  v.  Adams,  192  U.  S. 
440,  24  Sup.  Ct  408,  48  L.  Ed.  S13,  that  it  Is 
only  when  life  la  "wrongfully  taken,  tbat  is, 
when  it  is  taken  In  violation  of  the  rights  of 
the  decedent,  wrongful  as  against  him,"  that 
the  action  can  be  maintained.  Neglect  stands 
In  the  same  category  as  wrongful  act  It  Im- 
plies some  omission  of  duty.  And  It  seems 
clear  from  the  wording  of  the  statute  that  It 
was  intended  that,  where  death  Is  caused  by 
a  wrongful  act,  or  by  n^ligence— that  is,  a 
tortious  act — the  heirs  or  personal  represen- 
tatives may  maintain  the  action  where  the 
deceased  might  have  maintained  it  had  he 
lived.  And,  even  if  this  statute  is  in  deroga- 
tion, of  the  common  law,  and  must  be  strictly 
construed,  it  is  so  plain  upon  Its  foce  that 
there  can  be  no  escape  from  the  conclusion 
that,  where  one  man  kills  another,  either 
wrongfully,  unlawfully,  Intentionally,  or  by 
some  neglect  amounting  to  a  tort,  a  recovery 
may  be  bad  in  either  event. 

[2]  It  is  next  argued  by  the  appellant  that 
the  cotirt  erred  In  receiving  evldwce  relating 
to  the  intimacy  of  Mrs.  Creech  with  a  man 
named  Klncaid,  and  receiving  and  hearing 
evidence  about  the  finding  of  the  watch  In 
the  back  yard  of  the  aiq;>ellant  The  court, 
after  permitting  the  evidence  to  be  introduc- 
ed, excluded  it  from  the  consideration  of  the 
Juij  tor  tbe  reason  that  it  was  not  diowa 


that  the  watch  belonged  to  Mr.  Eincald,  or 
that  Mrs.  Cree<^  and  Mr.  Eincald  bad  even 
friendly  relations  with  eadi  other. 

[3]  When  tbe  motion  was  made  by  tbe  de- 
fendant to  ocdnde  this  erldeno^  the  cowt 
said: 

"Ladies  and  gentlemen  of  tbe-  jary,  tbe  court 
will  strike  out  all  the  testimony  recdved,  all  tbe 
evidence  concerning  tbe  watch  and  concerning 
Kincaid  or  concerning  any  condact  ot  Eincaid 
or  Mrs.  Creech' '  in  that  connection,  and  that 
testimony  will  be  stricken  oat  and  will  not  be 
considered  by  you,  and  also  the  conversation  that 
Mr.  Creech  may  have  had  with  Kincaid ;  erery- 
thing  about  the  watch  and  Einoaid  will  ba 
stridien  out,  and  you  will  not  consider  it" 

"O^e  court  finds  tbat  it  is  not  so  connected 
with  the  case  as  to  be  entitled  to  go  to  the  Jury 
or  to  be  considered  at  all  in  this  ease.**  *  ' 

This  was  clearly  snffldent,  we  think,  to 
core  any  error  which  may  have  been  com- 
mitted by  the  court  In  receiving  the  offered 
evidence.  If  there  had  been  soflkdent  evi- 
dence to  connect  these  etrcomstances  with 
the  case,  or  to  show  that  the  defenduit  had 
knowledge  of  the  facts,  this  evidence  woold, 
no  doubt,  have  been  admissible.  But,  when 
the  plalnturs  failed  in  this  respect,  it  was  the 
dn^  of  the  court  to  strike  it  out,  which  the 
court  did.  Tbe  error,  if  any,  was  certainly 
cured  If  it  coold  be  cured. 

[4]  Counsel  tor  tbe  appellant,  however,  ar- 
gue that  impressions  made  by  tbe  receipt  of 
such  evidence  would  be  weighed  by  the  Jury, 
and  that  this  evidence  was  weighed  and  con- 
sidered by  the  }ury  In  arriving  at  their  ver- 
dict We  must  assume  tbat  the  Jury  followed 
the  Instructions  of  the  court  If  they  did  so, 
they  did  not  consider  this  evidence.  The  ap- 
pellant cites  the  case  ot  State  v.  Cottrell,  56 
Wash.  543,  106  Pac.  179,  and  other  cases. 
But  that  case  was  one  where  counsel  insisted 
on  asking  questions  which  had  been  excluded, 
and  insisted  on  getting  before  the  Jury  evi- 
dence  which  tbe  court  bad  declined  to  re- 
ceive, and  in  a  case  of  tbat  kind  we  held  tbat 
the  error  was  not  cured.  That  is  entirely 
diCEerent  from  this  case.  We  are  satisfied 
that  no  reversible  error  can  now  be  claimed 
by  reason  of  the  original  reception  of  the 
evidence. 

[B]  It  Is  next  argued  by  the  appellant  that 
tbe  court  erred  in  refusing  to  direct  a  verdict, 
because  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendant  and  no  evidence 
tending  to  show  a  wrongful  act,  and  that  it 
does  not  appear  affirmatively  that  the  killing 
was  not  done  in  self-defense.  It  is  true  there 
was  no  evidence  of  negligence.  While  there 
is  an  allegatloD  of  negligence,  the  allegation 
in  the  complaint  hereinabove  set  out  shows  a 
wrongful  act  It  was  conceded  by  the  de- 
fendant that  he  had  killed  the  deceased.  He, 
no  doubt  intended  to  kill'the  deceased  at  the 
time  he  fired  the  shots,  or  at  least  to  do  him 
bodily  harm.  It  eventuated  after  the  shots 
were  fired  that  tbe  deceased  was  not  an  In- 
truder, but  was  on  a  lawful  mission;  and 
because  thereof  the  appellant  was  mistaken 
when  lie  fired  the  fttal  shots,   lite  kilUng 
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tbeief ore  wrongful,  U  not  negligent;  or 
at  least  wheUier  the  fcUUng  was  wrongful 
or  jnstlflable  was  a  question  to  be  detemdn- 
ed  by  the  iarj.  In  rlew  of  all  the  sarronndli^ 
drcumstances.  Whether  the  plaintiff  was  re* 
quired  to  show  that  the  killing  was  not  done 
in  aelf-defense  will  be  considered  upon  the 
instructions. 

The  appellant's  counsel  requested  an  in- 
struction to  Vie  effect  that  tba  burden  of 
proof  rested  upon  the  plaintiffs  to  establish 
by  a  flair  preponderance  of  the  evidence,  not 
only  the  fiict  of  the  killing,  but  that  the  kiU- 
Ing  of  Welch  was  wrongful,  and  not  in  self- 
'  defense  The  court  refused  this  instruction, 
and  instead  thereof  instructed  the  jury  as 
follows : 

"The  fact  of  such  failUag,  standing  alone  an- 
explained  and  unexcused,  would  entitle  plaintiffs 

'  to  recover  whatever  damage  may  be  shown.  But 
defendant  has  pleaded  and  introduced  evidence 
for  the  purpose  of  showing  that  he  was  excusable 
for  the  killing:   that  is,  that  he  was  lawfully 

'  acting  in  self-defense.  And  you  are  instructed 
that  the  burden  of  proof  is  on  the  defendant  to 
show  this  fact  by  a  preponderance  of  the  evi- 
dence. If,  therefore,  upon  a  full  and  fair  consid- 
eration of  all  the  evidence  in  the  case  you  believe 
from  Bucb  evidence  that  defendant  was  lawfully 
acting  in  self-defense,  you  will  return  a  verdict 
in  his  favor ;  otberwise.you  will  find  against  him 
on  that  point,  and  will  then  coDBider  as  to  the 
amount  of  damages." 

It  is  insisted  by  the  appellant  that  this  In- 
'Struction  was  error;  that,  If  the  plalntlflb 
were  entitled  to  recorer  at  all,  they  were  re* 
quired  to  show  by  a  preponderance  of  the  evi- 
dence tliat  the  defendant  killed  the  deceased, 
and  ttiat  the  kUling  was  wrongful. 

II]  Admittliw  that  one  who  pleads  self- 
defcnsfe  in  justification  of  the  killing  of  a 
human  being  assumes  the  burden  of  proof 
under  the  rule  of  evidence  that  a  killing  un- 
explained, is  presumed  to  be  murder,  the  rule 
Is  no  more  than  this:  Where  the  killing  Is 
proved  or  admitted,  a  prima  fade  case  is 
made  out,  and,  when  the  killing  is  reason- 
fhbly  accounted  for,  the  burden  is  met  and 
shifts  back  to  Uie  plaintiff,  where  It  belongs 
in  all  dvil  actions. 

"A  presumption  of  fact  is  not  evidence,  but  a 
rule  of  law  fixing  the  order  of  proof.  When 

Eroof  is  offered  to  rebut  the  presumption,  the 
urden  shifts,  and  it  is  incumbent  upon  the  op- 
posing party  to  sustain  his  case  by  competent 
evidence."  Nicholson  v.  Neary,  77  Wash.  294, 137 
Pac.  492 ;  Scarpelti  v.  Wash.  Water  Power  Co., 
((a  Wash.  18,  114  Pac  870:  Elliott,  Evidence, 
§1  92.  93.  138 ;  Wigmore,  Evidence,  2491 :  9 
Enc.  Evidence,  885,  and  supplemental  title  "Pre- 
sumptions." 

[7]  A  great  deal  has  been  said  about  the 
burden  of  proof,  but  a  primary  rule  in  all 
cases  Is  that  the  one  who  has  the  atflrmative 
of  an  issue  must  sustain  It  by  competent 
proof.  If  that  burden  Is  sustained,  eltha 
by  fact  or  presumption  of  law.  It  is  incum- 
bent upon  the  defendant  to  balance  the 
weight  of  evidence.  If  he  does,  there  can  be 
no  recovery;  for  the  rla'utiff  has  not  sus- 
tained his  case  by  a  preponderance  of  the 
evidence. 

[>]  There  la  a  difference  between  what  we . 


call  a  iffep(mderance  of  the  efidenee  and  the 
bardai  of  prootL  The  one  is  the  weight  of 
evidence;  the  other  Is  a  rule  of  practice  fil- 
ing the  order  of  proof. 

Mr.  Thayer,  in  his  conq^rdienslTe  woiic,  "A 
Preliminary  Treatise  on  Evidence  at  the 
ConmuHi  Law,"  finds  the  expression  of  Lord 
Justice  Bowen  in  Abrath  v.  No.  East  1^.  Co., 
32  W.  B.  53,  to  be  a  dear  statement  of  the 
true  rule.  It  follows: 

"In  order  to  make  my  opinion  clear,  I  shoald 
like  to  say  shortly  bow  I  understand  the  tern 
'burden  of*  proof.'  In  every  lawsuit  somebody 
must  go  on  witb  it ;  the  plaintiff  is  the  first  to 
begin,  and  if  he  does  nothing  he  fails.  If  be 
makes  a  prima  facie  case,  and  nothing  is  dose  by 
the  other  side  to  answer  it,  the  defendant  fails. 
The  test,  therefore,  as  to  the  burden  of  proof 
is  sbnpiy  to  consider  which  par^  would  be 
Buccesnul  If  no  evidence  at  all  was  ^ven,  or  if 
no  more  evidence  was  given  than  Is  given  at  this 
particular  point  of  the  case,  because  it  is  obn< 
ouB  tbat  during  the  controversy  in  the  litigatios 
there  are  points  at  which  the  onus  of  proitf 
shifts,  and  at  which  the  tribunal  must  say.  if  the 
case  stopped  there,  tbat  it  must  be  decided  in  a 
particular  way.  Such  being  the  test,  it  Is  not  a 
burden  which  rests  forever  on  the  person  on 
whom  it  is  first  cast,  but  as  soon  as  be.  in  1^ 
turn,  finds  evidence  which,  prima  focle,  rebnts 
the  evidence  against  which  be  is  contending,  the 
burden  shifts  until  again  there  is  evidence  which 
satisfies  the  demand.  Now,  that  beinx  so,  the 
question  as  to  the  onus  of  proof  is  only  a  rule 
for  deciding  on  whom  the  ohli^atioD  rests  of  go- 
ing further,  if  be  wishes  to  win." 

See,  kiso,  Cham.  Modem  WoA  on  Evi- 
dence, 936. 

This  rule  is  adopted,  but  is  not  credited  as 
a  quotation,  by  Jones  In  his  work  on  Evl- 
drace. 

In  the  case  at  bar  the  killing  was  admitted 
and  was  reasimably  accounted  ft>r  by  the  de- 
fendant He  testifies  to  a  state  of  facts 
which  sustains  his  plea  of  sdf-defense,  unless 
overcome  1^  other  facts  and  drcnmstances 
competent  to  prove  a  wnHigfid  killing. 

The  court  admitted  certain  testimony 
which  has  been  .referred  to,  and  wUdi  was 
undeiiiably  offered  to  prove  an  evil  hatent- 
an  intent  to  take  human  Ute.  Becoming  ap- 
par^t  that  this  testimony  could  be  connect- 
ed up  in  no  relevant  way,  and  had  been  im- 
properly admitted,  it  was  stridden  out 
the  court 

[1]  The  case  is  left,  therefore,  in  this  sit* 
uatlon:  The  killing  is  admitted.  The  de- 
fendant has,  b?  his  own  testimony,  made  a 
prima  fade  case  ot  self-defense.  His  story, 
with  all  its  attendant  drcumstances  as  re- 
vealed by  competent  evidence,  if  believed 
the  jury,  is  consistent  with  Innocence.  Hie 
drcumstances  mentioned  that  defendant  re- 
turned home  without  notice  to  hia  family,  and 
that  he  returned  to  his  home,  and  entered  by 
the  back  way,  are  both  explained.  It  vras 
not  the  custom  of  the  defendant  to  write  to 
his  family  saying  tbat  he  was  about  to  re- 
turn to  AlMrdeeu,  and.  if  he  had  bo  written, 
the  letter  would  probably  have  gone  on  the 
same  train  with  him.  That  fact  if  pror^ 
would  have  been  a  drenmstance  against  bim, 
rather  than  In  bis  favor.  So  far  as  aiterios 
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the  back  way  is  concerned,  the  testimony 
shows  that  that  was  the  usual  and  custom- 
ary way  for  the  family  to  enter-  A  side- 
walk had  been  laid  across  the  back  lot  for 
that  purpose.  It  was  the  nearest  way  to  go 
and  return  from  down  town.  The  question 
for  the  Jury  was  whether  the  prima  facie 
case  arising  from  the  presumption  attending 
the  killing  had  been  met 

It  Is  true  that  there  are  some  cases  hold- 
ing that  one  who  admits  a  killing  under  a 
plea  of  self-defense  Is  bound  to  justify  his 
act  by  a  preponderance  of  evidence — ^that  is, 
the  greater  weight  of  evidence — but  in  the 
greater  number  of  jurisdictions  it  is  held 
that  It  Is  sufficient  if  the  evidence  tends  to 
raise  a  reasonable  doubt.  It  would  seem 
that  the  latter  statement  is  of  necessity  the 
better  rule.  The  general  burden  to  prove 
that  the  killing  is  unlawful  is  always  upon 
the  one  who  asserts  It.  The  law,  for  conven- 
ient and  humanitarian  reasons,  has  seen  fit 
to  indulge  a  presumption  which,  in  the  prose- 
cution of  a  criminal  case,  aids  the  state, 
or.  In  a  civil  action  for  damages  for  the  kill- 
ing of  a  human  being,  aids  the  plaintiff. 
That  presumption,  as  la  said  by  all  writers, 
Is  not  evidence.  It  only  puts  a  burden  upon 
the  defendant  to  speak  to  the  extent  at  least 
of  rebutting  the  presumption  that  his  ad- 
mitted act  Is  unlawful. 

This  court,  in  the  case  of  State  v.  Payne, 
10  Wash.  545,1  held  that  the  burden  resting 
upon  a  defendant  in  a  criminal  case  was 
no  greater  than  to  rebut  a  presumption  of 
malice.  In  several  cases  where  the  law  pats 
upon  a  defendant  the  burden  of  explaining 
his  possession  of  goods  or  property  recently 
stolen  this  court  has  held  the  presumption  to 
be  met  by  a  reasonable  explanation.  Courts 
have  held,  with  almost  entire  unanimity  of 
optnfon,  that  upon  all  issues  arising  out  of 
the  res  gestte  a  defendant  is  never  required 
to  prove  affirmatively,  by  weight  of  evidence, 
any  controverted  fact.  It  Is  so  only  in  cases 
where  the  defendant  submits  an  issue  that 
is  independent  of  the  main  issue;  one  that 
depends  upon  facts  within  his  own  knowl- 
edge, and  which  are  extraneous  to  the  charge 
made  against  him.  Whart  Or.  Ev.  (10th.  Ed.) 
720.  The  defense  of  insanity  may  be  in- 
stanced, although  the  degree  of  proof  with 
which  a  defendant  must  sustain  that  issue  Is 
controverted,  and  the  authorities  are  divided. 
State  V.  Clark,  34  Wagb.  76  Pac  86, 
101  Am.  St  Rep.  1006. 

The  defense  in  this  case  arises  out  of  the 
res  gestte,  and,  if  the  Jury  can  say  that  the 
killing  has  been  reasonably  explained,  and 
the  explanation  Is  not  challenged  by  any 
independent  fact  or  circumstance,  or  by  the 
testimony  of  any  witness,  it  then  became  in- 
cumbent QpOQ  the  plaintiff  to  go  further  and 
show  by  Independent  evidence  that  the  kill- 
ing was  unlawful.  If  we  say  that  It  is  In- 
ciunbent  upon  the  state,  in  a  criminal  case, 
to  make  out  its  case  beyond  a  reasonable 
doubt,  the  corollary  of  that  statement  nec- 


essarily follows;  that  Is,  If  any  evidence^ 
either  that  of  the  state  or  that  offered  by 
the  defendant  raises  a  reasonable  doubt, 
the  defendant  Is  entitled  to  an  acquittal. 
In  the  criminal  ease  which  was  prosecuted 
against  him  defendant  has  had  the  benefit  of 
that  rule,  and  has  been  acquitted. 

In  making  out  his  plea  of  self-defense  the 
defendant  was  not  bound  to  show  more  than 
that  he  had  a  reasonable  apprehension  of  im- 
mediate danger ;  that  he  entertained  an  hon- 
est belief  that  it  was  necessary  for  him  to 
kill  his  supposed  assailant  If  the  rule  re- 
lied on  prevailed,  it  must  be  said  that  a  de- 
fendant in  a  civil  suit  for  damages  for  the 
wrongful  killing  of  another  must  meet  the 
presumptlou  that  the  killing  was  unlawful  by 
showing,  not  that  he  was  reasonably  appre- 
hensive of  danger,  or  tluit  the  peril  seemed 
imminent  to  him,  but  he  must  go  further,  and 
show  that  danger  was  actual;  for  it  is  only 
in  this  additional  showing  that  there  can  be 
found  any  room  for  the  application  of  the 
term  "pr^nderance  of  evidence." 

We  will  r^er  briefly  to  the  casea  relied  on 
to  sustain  the  Judgment. 

Tncker  t.  State,  89  Md.  471.  479.  43  AtL 
778.  44  AU.  1004,  46  U  B.  A.  181.  la  based 
primarily  upon  the  case  of  Commonwealth  r. 
York,  9  Mete  ^ass.)  93,  43  Am.  Dec.  3*^, 
where  the  rale  is  laid  down  that  a  defendant 
in  a  criminal  case  who  sets  up  a  plea  of 
self-defense  in  Justification  of  the  killing 
must  prove  his  tendered  issue  by  a  prepon- 
derance of  the  evidence.  It  follows,  there- 
fore, tbat  this  case  and  all  cases  like  it 
should  not  be  followed  as  authority  in  this 
state  where  the  rule  is  that,  if  a  reasonable 
doubt  be  raised,  the  defendant  Is  entitled  to 
an  acquittal.  It  may  be  said  that  such  Is 
the  modem  rule  laid  down  by  the  text-writ- 
ers and  the  great  majority  of  the  cases.  The 
case  of  Rutherford  t.  Foster,  1^  Fed.  187, 
60  C.  C.  A.  129,  and  Daniel  v.  Petersburg  R. 
Co.,  117  N.  C.  592,  23  S.  B.  327,  4  L.  R.  A. 
(N.  S.)  485,  may  be  disposed  of  in  the  same 
way.  They,  too,  follow  the  case  of  Common- 
wealth V.  York.  State  t.  Willis.  63  N.  C.  26, 
like  the  principal  case,  follows  the  York  Case. 
Railroad  Co.  v.  Jopea,  142  U.  S.  18,  12  Sap. 
Ct  109,  35  Tj.  Ed.  919,  does  pot  touch  the 
question.  The  case  of  McKenzle  v.  Or^n 
Improvement  Ca.  5  Wash.  409,  81  Pac  748, 
does  not  bear,  In  any  degree,  upon  the  ques- 
tion before  us.  That  case  was  a  civil  action 
upon  a  promissory  note.  The  execution  of 
the  note  was  adfoltted.  The  defendant  ten- 
dered the  issue  of  no  consideratloa  Upon 
this  sole  issue  he  necessarily  had  the  bur- 
den of  proof,  and  was  bound  to  sustain  it 
by  a  preponderance  of  the  evidence.  It  was 
the  affirmative  of  the  only  issue  before  the 
court 

In  the  McKenzle  Case  the  execution  of 
the  note  was  admitted.  In  this  case  an  un- 
lawful killing  is  not  admitted.  The  prer 
sumption  did  not  operate  as  an  admissio.D. 
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An  admission  ta  evidence.  A  presumption  Is 
not  An  admission  (Ganges  the  burden  of 
proof  in  the  sense  that  the  plea  of  confession 
and,  avoidance  must  be  sustained  by  the 
weight  or  preponderance  of  evidence.  A  pre- 
sumption islmply  changes  the  order  of  proof 
to  the  extent  that  one  upon  whom  It  bears 
must  meet  or  explain  It  away.  When  such 
explanation  is  made  the  duty  is  upon  a  plain- 
tiff to  talie  up  the  burden  which  the  law  has 
cast  upon  him  and  sostaln  the  issue  by  a 
pr^nderance  of  the  evidence.  It  neither 
depends  upon  evidence  nor  is  it  sustained  by 
eridence.  It  follows  that,  when  the  defend- 
ant has  balanced  that  presumption  by  a  rea- 
sonable and  unlmpeacbed  explanation,  he  is 
^titled  to  a  verdict,  unless  there  is  a  show- 
ing by  independent  testimony  of  an  unlawful 
killing.   Whart.  Cr.  Ev.  (10th  Ed.)  }  334. 

[II]  The  distinction  between  burden  of 
]»roof  and  preponderance  of  evidence  is  well 
stated  in  the  case  of  Smith  Sand  &  Gravel 
Oow  T.  Oorbln,  76  Wash.  635^  135  Paa  472. 
where  It  Is  said: 

"Prima  fade  case  means  only  that  the  ease 
has  proceeded  upon  sufficient  proof  to  that  stage 
where  it  must  be  submitted  to  the  jury,  and  not 
decided  agalDSt  the  piaintilC  as  a  matter  of  law. 
A  prima  facie  case  does  not  necessarily  mean 
that  judgment  goes  in  favor  of  the  plaintiff  as  a 
matter  of  law.  The  jury  are  sdU  the  judges  of 
the  sufficiency  of  the  showing  to  call  for  a  ver- 
dict in  plaintiff's  favor,  and,  where  there  is  no 
affirmative  defense,  strictly  sneaking,  the  jnry 
are  to  measure  plaintiff's  rights,  having  In  view 
that  be  has  the  Durden  of  proof." 

In  this  case  there  Is  no  affirmative  defense, 
strictly  speaking.  The  general  issue  is 
"whether  the  act  of  killing  was  unlawful,  and 
the  defendant  had  the  right,  under  that  gen- 
eral issue,  to  submit  any  evidence  which 
tended  to  sustain  his  defense,  whether  It  be 
non  est  factum  or  self-defense.  To  repeat,  it 
is  only  in  tbose  cases  where  there  is  an  af- 
firmative defense^  resting  upon  facts  which 
are  not  dependent  upon  or  do  not  grow  out 
of  the  res  gestae,  aud  which  are  pleaded  as  a 
separate  and  aCBrmatlve  defense,  that  a  de- 
fendant la  bound  to  sustain  his  case  by  a 
preponderance  of  the  evidence.  In  either  a 
dvll  or  criminal  case  a  defendant  is  never 
called  upon  to  prove  by  a  preponderance 
anything  that  is  competent  to  be  proved  un- 
der the  general  issue. 

In  Massachusetts  the  rule  announced  In 
the  York  Case  has  led  to  considerable  cou- 
fntdon.  The  ccnfusloQ  was  foreseen  by  the 
ooort,  for  It  bad  to  admit,  and  did  say,  that: 

"Where  tbere  is  evidence  on  both  sides,  it  Is 
hardly  possible  to  imagine  a  case  in  which  there 
will  not  be  a  preponderance  of  proof  on  one 
side  or  the  other.  But  if  the  case,  or  the  evi- 
dence, should  be  in  equiUbrio.  the  presumption 
of  innocence  will  turn  the  scale  in  favor  of  the 
accused;  that  Is,  in  a  case  like  the  present,  in 
favor  of  the  lesser  offense.  But  if  the  evidence, 
in  the  opinion  of  the  jury,  does  not  leave  die 
case  e9ually  balanced,  then  it  is  t»  be  decided 
according  to  its  preponderance."  Com.  v.  York, 
0  Mete.  ^Mass.)  m,  43  Am.  Dec.  373. 


This  expression.  In  the  <^lnion  of  Hr. 
Wharton  (Wbart  Or.  Bv.  [»th  Ed.]  $  335), 
seems  to  concede  that,  if  there  is  a  reason- 
able doubt  as  to  malice,  defendant  must  be 
acquitted. 

The  court  should  have  instructed  along  the 
lines  Indicated.  Such  Instructions  were  fair- 
ly requested  by  the  defendant 

Beversed  and  remanded  for.  a  new  trial 

MORRIS,  G.  J.,  and  MAIN.  FULIiBRTON. 
and  PARKER,  JJ..  ooncnr. 

HOLCOMB,  3.  (dissenting).  Hie  appel- 
lant answered  .by  way  of  a  plea  of  confession 
and  avoidance.  81  Cyc.  128.  He  admitted 
the  killing,  but  avoided  its  legal  effect  by 
pleading  an  excuse  therefor,  alleging  affirm' 
atlvely  that,  although  he  did,  in  fact,  kill  re- 
spondents' decedent,  he  did  so  under  audi 
conditions  and  circumstances  "as  by  law  he 
jvell  might,"  In  legal  effect.  This  was  neces- 
sary to  be  specially  and  affirmatively  plead- 
ed. 4  Ency.  PI.  ft  Cr.  667;  1  Kem.  ft  BaL 
Code,  I  264. 

Under  no  system  of  iorispmdenoe  tiiat  I 
liave  ever  noticed  has  it  ever  been  consistent- 
ly held  that  such  a  plea,  to  avail,  need  not 
be  supported  by  a  pr^nderance  of  proof. 
An  afflrmatiTe  defoise  fii  "subject  to  the 
same  rules  as  the  case  of  a  plaintiff  who  has 
the  affirmative  of  an  issae."  Wadbans  v. 
Page,  6  Wash.  1<^  32  Pac.  1068. 

Furthermore,  the  decision  In  this  case 
would  sAffpt  a  much  more  liberal  and  leni^t 
rule  in  civil  cases  than  inevalls  In  homicide 
prosecnticma  in  this  state,  and  the  dedsloDs 
of  this  court  In  a  number  of  homicide  cases, 
from  State  v.  Payne,  10  Wash.  645,  39  Pac. 
167,  down  to  State  v.  Clark,  58  Wash.  128, 
107  Pac.  1047,  are  wholly  departed  fran  or 
overruled. 

The  instruction  in  question  was  undoubted- 
ly correct,  and  should  be  approved,  and  the 
judgment  affirmed. 

I  therefore  dissent, 

MOUNT  and  BLUS,  JJ.  In  our  oi^nlon. 
the  instructions  given  and  above  dlscassed 
were  correct.  We  therefore  dissent 


(SS  Waah.  W) 

PACIFIC  COUNTY  v.  WILLAPA  HARBOB 

PUB.  CO.    (No.  12(^77.) 

(Supreme  Court  of  Washington.    Dea  1&, 
1915.) 

1.  Counties  <s>207  —  Iujeoai.  Patukhtb— 

Becovebt. 

Payments  made  by  a  county  in  violatioD 
of  law  may  be  recovered  by  the  county. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  |g  324. 336,  336;  Dec  Dig.  9=»20U 

2.  Counties  «s>207— Ilcboai;  PATMBiraB— 

Though  Bem.  ft  BaL  Code,  i  9257,  relating 
to  publication  of  delinquent  tax  notices,  limits 
the  price  to  ten  cents  for  each  description,  plain- 
tiff claimed  and  was  paid  by  the  eoonty 
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In  addition  tbereto;  sucb  claims  beio^  audited 
and  approved  by  the  board  of  commiBsiODers. 
Meld  thdt,  though  section  8000  prewiiibes  the 
method  of  appealing  from  the  orders  of  the 
board  of  commisBionera,  sucb  poymentSt  being 
Ul^al  and  in  contraveDtioa  o2  statute,  could 
be  recovered  without  appeal  or  any  proceeding 
before  the  board  of  commissioners. 

[Ed.  Note.— For  other  cases,  see  Countlet, 
Cent.  Dig.  H  824.  835,  336;    Dec  Dig. 
207.] 

Department  2.  Appeal  from  Superior 
Court,  Pacific  County ;  R.  H.  Back,  Judge. 

Action  by  Pacific  County,  Wash.,  against 
the  Wlllapa  Harbor  Publishing  Company. 
Vrom  a  Judgment  toi  plaintiff,  defendant  ap- 
peals.  Affirmed. 

Lockerby  &  Conden,  of  South  Bend,  for  ap- 
pellaht  H.  W.  B.  Hewen,  of  South  Bend, 
for  xespondoit, 

CHADWICK,  J.  BeQwndeut  brought  this 
actioD  to  recover  on  two  causes  of  action  ag- 
gregating f244,50,  wMch  amount  it  is  alleged 
was  paid  to  the  appellant  by  mistake  and 

without  authority  in  law. 
'  The  amount  sought  to  be  recovered  was 
part  of  two  payments  made  by  the  county  to 
the  publishing  company  for  the  printing  of 
delinquent  tax  foreclosure  notices  provided 
for  by  Kern.  &  Bal.  Code,  {  9257.  The  prlnt- 
Ing  was  done  by  the  appellant  pursuant  to 
bis  bid  to  print  the  county  official  notices  at 
the  following  rates:  75  cents  per  square  non- 
pareil for  the  first  Insertion;  60  cents  per 
square  nonpareil  for  each  subsequent  In- 
sertion; and  10  cents  for  each  description 
of  tax  list  This  bid  was  accepted  by  the 
county  commissioners  but,  there  U  some 
question  whether  a  contract  embodying  Its 
terms  was  entered  into  between  the  par- 
ties. However,  we  will  assume  that  there 
was  a .  complete  contract.  In  making  its 
charges  to  the  county  the  appellant  charged 
for  the  descriptions  at  10  cents  each,  and,  In 
addition,  charged  at  the  rate  per  squares  for 
the  title  and  all  matter  excepting  the  de- 
scriptions of  the  property  under  the  belief 
that  its  contract  with  the  county  authorized 
such  charges.  Bills  rendered  for  the  charg- 
es computed  in  this  manner  were  approved  by 
various  county  officers  without  comparison 
with  the  bid  to  ascertain  that  the  charge 
was  correct,  and  the  bills  were  duly  approv- 
ed and  paid  by  the  county  commissioners, 
who  relied  on  the  approval  of  the  administra- 
tive officers  for  their  correctness. 

[1,  21  Rem.  Sc  Bal.  Code,  i  0257,  In  so  far 
as  material  here,  reads  as  follows: 

**The  publication  of  the  summons  or  notice 
required  by  this  section  shall  be  made  by  the 
county  treasurer  in  the  official  newspaper  of  the 
county:  -  Provided,  the  price  charged  by  any 
such  newspaper  for  such  publication  for  the 
whole  number  of  issues  shall  not  exceed  In  any 
case  the  sum  of  ten  cents  for  each  description 
contained  in  said  notice." 

There  can  be  no  doubt  that  this  section  lim- 
its the  price  which  the  county  may  pay  to  10 
cents  per  property  description  IncluslTe  of  all 


matter  in  the  notice,  and,  as  thlii  Interpreta- 
tion of  the  statute  is  not  questioned,  we  win 
not  discuss  It  further.  Nor  will  it  be  neces- 
sary to  determine  what  construction  the  com- 
missioners placed  upon  the  statute  when  the 
bid  was  accepted,  for  there  could  be  but  the 
one  legal  construction.  Any  payment  by  the 
county  in  excess  of  10  cents  per  description 
for  the  entire  notice  was  In  violation  of  law, 
whether  made  pursuant  to  a  contract  or  with- 
out a  contract,  and  the  sole  question  Is  wheth- 
er this  excess  payment  may  be  recovered  by 
the  county,  and,  if  so,  whether  in  this  action. 
It  will  be  unnecessary  therefore  to  determine 
whether  the  payment  was  made  under  a  mis- 
take of  law,  that  Is,  by  the  county  under  a 
belief  tliat  the  appellant  was  entitled  under 
his  contract  to  the  amount  claimed,  or  wheth- 
er' under  a  mutual  mistake  of  fact,  that  is, 
that  the  amount  claimed  was  earned  as  pro- 
vided by  the  statute. 

It  Is  well  settled  in  this  state  that  pay- 
ments made  by  a  dty  in  violation  of  law  may 
be  recovered  by  the  city.  State  ex  rel.  Grant 
Smith  &  Co.  V.  Seattle,  74  Wash.  438,  133  Pac. 
1005;  Seattle  V.  Walker,  152  Pac.  330.  This 
court  has  frequently  restrained  counties  from 
carrying  out  contracts  entered  into  In  viola- 
tion of  law,  and  the  payment  of  money  under 
such  contracts.  Amott  v.  City  of  Spokane, 
6  Wash.  442,  33  Pac.  1063;  Smith  v.  Lamp- 
ing, 27  Wash.  626,  68  Pac.  105;  Chehalls 
County  V.  Hutcheson,  21  Wash.  82,  67  Pac. 
341.  75  Am.  St  Bep.  818;  Green  v.  Okano- 
gan County,  60  Wash.  309,  111  Pac  226,  114 
Pac.  467.  None  of  these  actions  sought  the 
return  of  money  Illegally  paid,  as  did  the 
dty  cases,  but  we  find  no  difference  in  the 
governing  principle. 

In  Green  t.  Okanogan  County,  supra,  we 
had  under  consideration  a  contract  entered 
into  by  the  county  commissioners.   We  said: 

"Contracts  entered  into  in  defiance  of  the 
manner  pointed  out  by  the  statutes,  or  which 
have  no  support  in  the  statutes,  bind  no  one. 
Money  paid  out  In  porsuance  of  such  contracts 
can  be  recovered  back  from  any  person  into 
whose  hands  it  can  be  traced." 

The  council  and  the  commissioners  find 
their  anthorit?  to  bind  their  principals  in 
the  abitnte,  and  must  exercise  the  powers 
conferred  upon  them  In  strict  compliance 
therewith.  The  right  of  a  countar  to  recover 
money  paid  on  Illegal  claims  has  been  gen- 
erally reco^Uzed  in  actions  by  counties 
against  their  officers  and  against  individuals. 
Union  County  t.  Hyde,  26  Or.  24,  S7  Pac.  76 ; 
Fremont  County  t.  Brandon,  6  Idaho,  482, 
56  P&C  264;  Campbell  County  v.  Overly.  20 
S.  D.  640,  108  N.  W.  247;  Huntington  Go. 
Comrs.  V.  Heaston,  144  Ind.  583,  41  N.  E.  467, 
43  N.  E.  651,  56  Am.  St  Bep.  192;  Heath 
v.  Albrook,  123  Iowa,  669,  08  N.  W.  619; 
Honey  v.  Board  of  Comrs.,  Jewell  Co.,  66 
Kan.  428,  70  Pac.  333.  The  last  two  cases 
cited  are  apt  examples  of  the  application  ot 
the  rule. 

In  Heath  v.  Albrook,  supra,  the  rule  was 
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applied,  although  the  court  conceded  the  rule 
contended  for  by  the  appellant  here,  that  a 
payment  made  under  a  mistake  of  law  ap- 
plies to  a  municipal  corporation  as  well  as 
to  an  IndiTldual.  The  court  said  in  part : 

"It  is  contended  od  behalf  of  appellants  that 
the  decree,  in  so  far  as  repayment  is  thereby 
ordered,  cannot  be  sustained,  for  that  it  appears 
from  the  record  that  the  paymenU  made  to  Al- 
brook  were  made  under  mistake  of  law,  and 
that  not  even  a  court  of  equity  may  give  relief 
from  the  conseguetices  of  such  a  mistake.  We 
are  agreed  that  this  contentioa  cannot  be  sus- 
tained. We  may  concede  the  general  rule  that 
payments  made  under  mistake  of  law  cannot  be 
i-ecovered  back,  and  that  mnnlcipal  corporations, 
as  well  as  natural  persons,  come  witbm  the  op- 
eration of  the  rule.  *  *  *  But  the  reason  of 
the  rule,  and  hence  the  rule  itaeU,  can  have  no 
application  where,  as  in  the  case  before  us  mon- 
ey of  a  municipal  corporation  has  been  paid  out 
by  an  officer  thereof  in  violation  of  the  provisions 
of  law,  and  ttiis  with  full  knowledge  on  the  part 
of  the  payee.  •  •  *  The  moneys  having  been 
drawn  from  the  county  treasury  without  a  claim 
therefor  having  been  presented  to  and  allowed 
by  the  board  of  supervisors,  it  follows  that  such 
payments  were  not  only  unauthorized,  but 
were  made  In  direct  violation  of  law.  In  legal 
contemplation,  therefore,  the  defendant  stands 
as  one  holding  money  without  right  or  title 
thereto.  We  have  no  occasion  to  determine 
what  would  be  his  right  in  the  premises  had  the 
amounts  drawn  by  him  been  legally  due  and 
owing  to  him  from  the  coant?.  We  are  required 
to  go  no  farther  than  to  hold  that,  the  moneys 
hanng  come  into  his  possession  under  the  cir- 
cumstances shown,  and  having  reached  the  con- 
clusion that,  as  a  matter  of  legal  right,  he  was 
not  entitled  thereto,  we  cannot  sanction  his  re- 
sistance to  the  demand  for  repayment,  made 
solely  on  the  ground  that  both  be  and  the  coun- 
ty officers  labored  under  a  mistaken  notion  as 
to  the  legal  effect  and  scope  of  the  contract  un- 
der which  be  claimed  to  have  been  acting." 

Honey  v.  Jewell  County,  supra,  arose  out 
of  an  overpayment  by  the  county  on  a  con- 
tract which  was  iplsconstrued  by  the  claim- 
ant In  holding  that  the  county  was  entitled 
to  recover  the  excess  payment,  the  court 
said: 

"Counsel  for  plaintiff  In  error  contend  that 
the  allowance  of  the  claim  was  a  judicial  act  hy 
the  board  of  county  commissioners,  and  that 
the  matter  Is  now  res  judicata.  In  the  ease  of 
CommisBioners  of  Leavenworth  v.  Keller.  6 
Kan.  510,  the  law  was  held  to  be  otherwise.  It 
was  the  duty  of  the  county  commissioners  to  al- 
low to  the  plaintiCF  in  error  legal  fees  only,  and, 
if  he  received  more  than  was  allowed  to  be 
charged  by  Statute,  he  is  liable  therefor  to  the 
county." 

The  appellant  further  contends  that,  where 
there  Is  a  statutory  method  of  conducting 
an  appeal  from  the  order  of  a  board  of  coun- 
ty commissioners,  the  recovery  of  a  payment 
unlawfully  made  cannot  be  had  In  a  collat- 
eral proceeding.  No  appeal  from  the  action 
of  the  commissioners  was  taken  In  this  case. 
Rem.  &  Bal.  Code,  S  3909,  governing  appeals 
from  the  decision  or  order  of  the  board  of 
county  commissioners,  cannot  be  construed 
to  prevent  an  action  by  the  county  to  recover 
money  paid  under  an  illegal  order.  None  of 
the  cases  cited  by  appellant  so  hold.  The  ar- 
gument that  an  appeal  must  first  be  taken 
Is  well  met  by  the  Idaho  court  In  Fremont 
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County  T.  Brandon,  supra,  wbere  tbe  same 
defense  was  made: 

"The  first  one  laaslsnment  of  error]  is  as  fol- 
lows; 'Can  a  recovery  be  had  by  a  county  where 
its  regularly  authorized  officers  have,  through 
mistake  of  law,  and  not  through  fraud,  decep- 
tion, or  any  nnlawful  means,  settled  or  allowed 
an  account  to  an  officer,  which  be  was  not  enti- 
tled to  receive?*  This  proposition,  put  in  the 
form  of  a  question,,  involves  an  anomaly,  viz., 
that  the  board  of  county  commissiODers  may 
lawfully  allow  a  claim  which  is  not  a  lawful 
charge  against  the  counbr.  Those  claims  againrt 
counties  which  are  lawful  charges  are  specified 
hy  statute.  The  powers  of  the  board  of  com- 
missioners are  statutory  and  limited.  Such 
boards  can  exercise  tbotfe  powers  only  granted 
to  them  by  the  statute.  In  the  case  at  bar  the 
commissioners  exceed  their  powers  by  allowing 
claims  in  favor  of  the  appellant  which  are  not 
county  charges;  for  instance,  the  said  board  al- 
lowed him,  and  he  was  paid  out  of  the  county 
treasury,  the  sum  of  $5(10,  quarterly  salary  for 
the  first  quarter  of  the  year  1893.  W©  are  now 
asked  to  bold  that  the  county  cannot  recover 
this  money  back  from  the  appellant,  upon  two 
grounds:  (1)  That  no  appeal  was  taken  from 
the  order  allowing  said  claim;  (2)  that  the 
cause  of  action  therefor  is  barrel  by  limitatiotL 
As  to  the  first  ground,  we  are  clearly  of  the 
opinion  that  the  order  allowing  said  daim  for 
salary  was  not  only  unauthorized  when  made, 
but  iu  contravention  of  section  8  of  article  IS 
of  the  Constitution,  which  provides  that  county 
officers  'shall  be  paid  by  fees  or  commisuons. 
Or  both,  as  prescribed  by  law.'  The  compensa- 
tion of  assessors  and  collectors  is  by  statute,  to 
be  paid  by  commissions  and  fees.  Hence  tbe 
commissioners  exceeded  their  powers  when  they 
made  said  order  allowing  him  his  salary  for  one 
quarter,  had  no  jurisdiction  to  make  it,  and  said 
order  did  not  bind  the  county ;  it  being  void. 
No  appeal  from  such  order  was  necessary.  It 
could  be  attacked  at  any  time,  either  directly 
or  collaterally.  Dunbar  v.  Board,  5  Idaho,  407. 
49  Pac.  412.  The  defendant,  being  a  fiducial 
agent  of  the  plaintiff  county,  received  said  mon- 
ey in  trust  for  the  plaintiff,  and  the  statute  of 
limitations  did  not  run  against  the  county.  See 
Elmore  Co.  v.  Alturos  Co.,  4  Idaho,  145,  37  Pac. 
349  (95  Am.  St  Rep.  53].  The  county  could  re- 
cover back  such  sum  from  the  defendant;  Ada 
Co.  T.  Gesa.  4  Idaho,  611,  43  Pac.  71." 

We  conclnde  that  the  money  paid  to  ap- 
pellant, being  paid  ultra  vires,  may  be  re- 
covered by  the  county  without  an  appeal 
from  the  order  of. tbe  board  ot  commission- 
ers allowing  the  claim. 

The  Judgmoit  Is  affirmed. 

MORRIS,  C.  J.,  and  ELLIS  and  PDLLfffi- 
TON,  JJ.,  concur. 

""^^  (88  Wash.  SDO 

CITY  OF  TACOMA  v.  LEIGHTON  et  aL 
(No.  12861.) 

(Supreme  Court  of  Washington.    Dec.  IS, 
1915.) 

MuNiciPAi,  Corporations  <8=>894 — Hospital 
Expenses— Ratification. 

Where  the  ordinance  prescribing  tbe  duties 
of  the  superintendent  of  .a  hospital  fixed  a  sal- 
ary, and  also  an  allowance  for  meals  served  to 
the  patients,  nurses,  and  janitor,  and  the  super- 
intendent in  her  accounts  included  meals  served 
herself,  which  were  duly  paid,  the  city  council 
finally  ratifying  the  payment  such  payments 
cannot  be  recovered  on  tbe  ground  that  thev 
were  ultra  vires  and  illegal:  for  the  council 
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might  In  the  first  place  luiTe  provided  for 
payment  of  tbe  sapenntendeDt'l  meals  by  or- 
dinance fixing  the  terms  of  tbe  contract. 

[Ed.  Note. — For  other  casen,  see  Municipal 
Corporations,  Cent.  Dig.  U  1S77,  1878,  218S; 
Dec  Dig.  «=»8&4.] 

Department  L  Appeal  from  Superior 
Court,  Pierce  Ooon^;  0.  M.  BastercUty, 
Judge. 

Action  by  tbe  City  of  Tacoma  against  Ag- 
nes Leigbton  and  oUiers.  From  a  Jadgmoit 
for  defendants,  plaintiff  appeals.  AfBrmed. 

T.  L.  StUes  and  Frank  M.  Camahan,  both 
of  Tacoma,  for  appellant  O.  O.  McLane,  of 
Taooma,  tor  resptmdents. 

CELADWICK,  J.  Reevondent  Lelghton  was 
tbe  superintendent  and  keeper  of  tbe  dty 
hospital  at  Tacoma.  Her  duties  were  pre- 
scribed by  an  ordinance  wtalcb  provided  that 
she  should  rec^re  the  sum  of  $S0  per  month, 
and  20  cents  for  each  meal  served  to  the  pa- 
tients, nurses,  and  janitor.  It  Is  alleged  that 
In  making  rep<»ts  of  the  meals  served  she 
did,  during  the  period  of  her  Incumbency, 
wrongfully  Indude  her  own  meals  to  the 
nnmber  of  2,967,  for  which  the  dty  has  paid 
from  month  to  month,  In  the  aggregate,  the 
sum  of  9S93.40.  It  is  farther  alleged  that, 
as  provided  by  ordinance,  she  made  her  re- 
port to  'tbe  mayor,  resiwndent  Seymour,  who 
^^iroved  the  report  and  passed  it  to  respond- 
ent Meads,  tbe  controller.  Upon  such  approv- 
al the  council  ordered  warrants  to  be  drawn 
to  cover  tbe  alleged  Illegal  lAiarges.  It  is 
aoaght  to  reoorer  tbe  amount  so  inld  as  a 
wrongful  payment  under  the  theory  that 
municipal  ofBcers  who  pay  out  funds  Illegal- 
ly are  perstmally  liable  with  tbe  one  who  re- 
oeired  tbe  mooes.  Whfle  tbe  arguments  of 
counsel  have  taken  a  somewhat  wider  runge, 
we  think  the  case  may  be  quickly  dispos- 
ed of. 

Granting  that  the  amount  so  paid  to  Lelg^- 
ton  was  an  overpayment;  It  does  not  follow' 
that  It  is  illegal  in  tbe  sense  that  tbe  act 
was  ultra  vires.  It  was  within  the  power  of 
the  dty  to  contract  to  pay  for  tbe  meals  con- 
sumed by  respondent  Lelghton,  and  the  sub- 
seauoit  payment  by  the  council  will  pre- 
<dude  a  recovery. 

Tbe  mcmey  w^  not  paid  through  a  mistake 
of  law  or  fact  nor  can  it  be  said  that  it  was 
claimed,  or  paid,  as  a  conssQuence  of  fraudu- 
lent  intent  or  connlvnce.  The  superintend- 
ent's meals  were  charged  in 'addition  to  the 
charges  provided  for  in  the  ordinance,  but 
the  same  authority  that  ordered  the  warrant 
to  cover  them  might  have  so  extracted  in 
tbe  beginning.  I«t  it  be  supposed  that  the 
superintendoit  bad  included  a  charge  for  re- 
pairs (the  dty  did  not,  so  far  as  tbe  ordi- 
nance redtes,  undertake  to  keep  up  tbe  re- 
pairs), or  that  a  charge  for  nurses'  uniforms 
had  been  Indnded,  and  that  the  bill  bad  been 


approved,  audited,  and  allowed;  oould  It  be 
said  that  tbe  council  could  not.  In  the  exer- 
dse  of  its  general  power,  allow  tbe  bill,  and 
that  the  payment  was  not  voluntary  and 
within  the  limit  of  Its  power?  The  rule  oT 
voluntary  payments  is  stated  In  80  Cyc. 
129S-1201. 

Tbe  disttnctl<m  between  this  case  and  one 
where  a  paymmt  Is  made  without  authority 
or  in  violation  of  law  is  made  clear  In  the 
case  ct  State  ex  rel.  Grant  Smith  &  Co.  v. 
Seattle.  74  Wash.  438,  133  Pac.  1006,  and 
Padflc  County  v.  Wlllapa  Harbor  Publishing 

Co.,  153  Pac.  sea 

If  tbe  money  had  been  paid  in  contravention 
ot  some  statute,  or  If  this  were  an  action  to 
restrain  the  payment,  a  different  question 
would  be  presented. 

Affirmed. 

■\ 

MORRIS,  O.  J.,  and  MOUNT,  ELLIS,  and 
FULLERTON,  JJ.,  concur. 

(8S  Wash.  6U> 

CRAWFORD- T.  GORDON  et  aL  (No.  12082.> 
(Supreme  Court  of  Washington.   Dec.  11,  1915.) 

1.  R&CEivBBS  «=s>114— Obdeb  Appointing. 
An  order  of  the  federal  court,  allowing  re- 
ceivers to  purchase  necessary  property  is  not 
void,  thongh  the  federal  court  subMouently  de- 
cided it  had  no  jurisdiction  to  appoint  tbe  re- 
ceiver; state  courts  having  first  acquired  juris- 
diction, 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  8S  201,  202;  Dec.  IMg.  «=»114.} 

2.  Recbivebs  «s>96— Cohtbacts— Validitt. 

A  contract  by  receivers,  whose  appointment 
it  was  subsequently  declared  was  not  aathoriz- 
ed,  to  purchase  necessary  property  is  not  void, 
but  only  voidable,  and  may  be  ratified. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  S8  173-175;  Dec.  Dig.  «=>»5.] 

3.  Recetvebs  €=»90— Contracts— AnopnoN. 

It  being  the  duty  of  a  receiver  to  tale  pos- 
session of  all  property  which  is  held  under  con- 
tract his  takmg  possession  does  not  adopt  the 
contract 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  SS  164^166;  Dec.  Dig.  «»90.] 

4.  Reoxxvkbb  «=>»0—Contbact8— Adoption. 

A  receiver  may  adopt  a  contract  of  his. 
predecessor,  either  expressly  or  by'  implication. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  §g  164-166;  Dec.  Dig.  «=>90.1 

6.  Receivebs  ^»90— Contbacts. 

A  receiver  is  not  bound  by  contracts  made 
by  a  preceding  receiver. 

[Ed.  Note.— For  other  casca,  see  Receivers, 
Cent  Dig.  S§  164-160 ;   Dec.  Dig.  «=»90.] 

6.  Receivers  «=»55— Appointment— De  Fac- 
to Officebs. 

Where  federal  courts  having  jurisdiction 
over  the  subject-matter  attempted  to  appoint  a 
receiver,  but  subsequently  revoked  the  appoint- 
ment because  the  state  courts  had  acquired  ju- 
risdiction first  such  receiver  Is  at  least  a  de 
facto  officer. 

[Ed.  Note.— For  other  cases,  see  Receiven, 
Cent  I»g.  8S  94,  400;  Dec.  Dig.  «=955.] 
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7.  RECBrmts  9=3>110  —  Powms  or  Govbt  — 

COHTBACTB. 

Notwithstanding  the  cztensiTe  powers  of  a 
court  in  receivership  proceedinsSi  it  cannot 
ipake  contracts  for  parues. 

[Ed.  Note.— For  other  caaes,  see  Receivers, 
Gent  Dig.  H  19&-lfi7;  Dee.  Dig.  «ss>iiO.] 

8.  Bbceivkbs  <^90—AonoNa— Adoption  or 

C30NTBACT. 

^  The  federal  court,  notwithatandini  a  pri- 
or application  in  the  atate  courts,  appointed  re- 
ceivers for  a  railroad  company.  Such  receivers 
under  an  order  of  the  federal  court,  purchased 
cars  partly  on  credit,  title  remaining  in  the 
sellers.  Subsequently  the  federal  court  quashed 
all  its  orders,  having  decided  it  was  without 
jurisdictiott,  owing  to  the  prior  application  in 
the  state  coarL  Ifeld,  that  receivers  appointed 
bj  the  state  court  could  not  retain  the  cars  and 
refuse  to  pay  the  contract  price,  claiming  that 
they  were  liable  only  on  the  quantum  valebant ; 
for  their  act  in  retaining  the  cars,  the  contract 
being  only  voidable,  was  «  ratification. 

[Ed.  Note. — For  other  eases,  see  Receivers, 
Gent.  Dig.  H  164-166;  Dea  Dig.  «a»8a.] 

9. "  RXCEIVEBS  «=>90— CONTBACr  WITH— DUTT 
TO  BLBCT. 

In  such  case  the  sellers  of  the  cars  were 
not  bound  to  elect  whether  they  would  stand 
apm  tb^  ctmtract  or  waive  it  and  take  the 
reasonable  value  of  thdr  iwoper^. 

[BI4.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  li  104-16$;  DecTlUg.  «s>90.] 

10.  Rkcktvebb  «8=>90 — CoNTBACTS  —  Rascis- 

8X0H. 

Because  sooceedlng  receivers  are  not  bound 
by  *  contract  of  their  predecessors,  the  other 
par^  Is  not  oitltled  to  resdnd  the  contract,  and 
so  a  claim  for  the  purchase  price  by  a  seller  to 
receivers'  predecessors  cannot  be  defeated  on 
the  ground  that  the  seller  had  the  rigbt  to  repu- 
diate tbe  contract  of  sale  and  so  had  a  remedy. 

[Ed.  Note.— For  other  caaes,  see  Receivers, 
Cent  Dig.  SI  164-166;  Dec.  Dig.  <S=»90.] 

Department  1.  Appeal  from  Suiwrlor 
Court,  King  County;  A.  W.  Frater,  Judge. 

Action  by  W.  R.  Crawford  against  the 
Seattle,  Renton  ft  Southern  Railway  Com- 
pany, a  corporation,  and  others,  in  which  re- 
ceivers were  appointed  and  George  W.  Gor- 
don and  others  filed  claims.  From  a  judg- 
ment against  the  claimants,  they  appeal. 
Reversed  and  remanded  with  cUrectiona. 

Hlgglns  ft  Hnghes  and  Hyman  Zettler,  all 
of  Seattle^  fw  aE^Uants.  Scott  GalhouD,  of 
Seattle,  for  jespondent 

GHADWICK,  J.  Prior  to  July  1,  1»12, 
and  while  oerialn  receivers,  ac^lated  by 
the  federal  dIsMct  court  at  the  suit  ia  Pea- 
body,  Houi^tellng  &  Co.  had  charge  of  and 
were  operating  Uie  defendants'  property,  the 
aiHTellants  scdd  to  tlie  federal  reo^vers  six 
cars  at  an  agreed,  price  of  $43,800.  The  re- 
ceivers paid  f8,S00  on  the  pnrduse  price,  and 
executed  and  ddivered  to  tbe  appellants,  un- 
der direction  of  the  court,  equipment 
bonds  of  the  face  value  of  $85,000^  At  the 
same  time  this  proceeding  had  been  begun 
and  was  pending  In  the  state  courts.  The 
ri^t  of  the  federal  court  to  appoint  receiv- 
ers and  to  take  cdiarge  of  defendants*  prop- 
erty was  first  sustained.    That  court  there- 


after reversed  Its  holding,  whereupon  the  re- 
ceivers, who  bad  theretofore  been  appointed 
by  the  state  coort,  assumed  diarge  of  the 
property.  To  clear  the  records  the  judge 
of  the  federal  district  court  made  an  order 
on  the  2»th  day  of  August,  1912,  which,  inter 
alia,  held  for  naught  the  appointment  of  tbe 
receivers,  and  further  that: 

"AH  of  tbe  orders  heretofore  made  by  this 
court  in  this  cause,  authorizing  and  aUowing 
the  said  receivers  to  borrow  money  or  to  pur- 
chase cars  and  pay  for  the  same  partly  in  cash 
and  partly  by  the  issuance  of  receivers'  certif- 
icates, be,  and  the  same  are  hereby,  vacated, 
set  aside,  and  held  for  naught,  in  so  far  as  tbe 
same  affects  the  defendant,  its  pro[>ert7,  and  the 
subject-matter  of  the  controversy  in  the  courts 
of  the  state  of  Washington,  there  being  a  lack 
of  jurisdiction  in  this  court  to  make  um  same 
and  each  and  every  one  thereof," 

At  the  time  this  order  was  made  the  cars 
had  been  delivered  and  had  been  in  use  for 
nearly  two  montha  The  cars  had  been  sold 
under  a  contract  of  conditional  sale  reserv- 
ing title  in  the  vendors.  The  contract  was 
filed  for  record  in  the  office  of  the  auditor  of 
King  county  on  the  16th  day  of  July,  1915. 
On  the  7th  day  of  December,  1912,  appellants 
made  out  a  claim,  setting  forth  the  contract 
and  notifying  the  receivers  that  they  claimed 
title  to  the  cars  subject  to  the  terms  of  the 
contract  Service  of  the  claim  was  admit- 
ted by  the  receivers  on  the  16th  day  of  De- 
cember, 1912.  It  Is  stated  in  the  briefs,  and 
we  understand  the  fact  to  be,  that  the  re- 
ceivers indorsed  upon  the  original  claim  the 
words,  "Proof  required."  No  further  proceed- 
ings were  bad  until  the  22d  day  of  Septem- 
ber, 1913,  when  appellants  filed  a  petitl(Hi, 
praying  for  an  order  requiring  the  receivers 
to  forthwith  pay  the  bonds  then  matured 
and  the  accumulated  Inter^t  No  disposi- 
tion seems  to  have  been  made  of  this  peti- 
tion. A  like  petitlw,  praying  for  addition- 
al relief  and  asking  that  the  court  proceed  to 
hear  appellants'  claim,  was  filed  and  brought 
on  for  hearing  on  March  20,  1915.  The  trial 
judge  held  the  "equipment  agreement"  un- 
der which  tbe  cars  were  sold,  and  the  bonds 
issued  by  the  federal  receivers  to  be  wholly 
void  and  in  no  way  binding  upon  its  recelv- 
ers,  and  refused  to  permit  appellants  to 
prove  the  reasonable  value  of  the  cars  un- 
less they  would  waive,  In  open  court,  all 
claims  under  tbe  "equipment  agreement"  or 
contract  of  sale.  This  ai^llants  refused  to 
do,  and  the  court — 

"ordered  and  adifudged  that  the  claim  of  said 
claimants,  George  W.  Gordon  and  Charles  X. 
Henderson  be,  and  the  same  is  hereby,  disallow- 
ed, and  is  herebv  declared  to  be  ntdl  and  vwd, 
and  that  said  claimants  take  notldnc  by  their 
claim  filed  herein." 

[1-S]  At  tbe  time  Ote  matter  was  before 
the  lower  court  counsel  for  ai^iellants  ad- 
mitted,  In  open  court,  that  tbe  act  of  Ow 
federal  recovers  was  a  void  act  Upon  thla 
admission  and  the  order  of  the  federal  ooart 
holding  all  of  the  acts  of  Its  receivers  ft>r 
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naught,  the  trial  jadge  seems  to  have  based 
his  order,  and  upon  this  premise  connsel  for 
respondents  rest  th^r  case.  That  the  order 
was  Toid  in  the  sense  that  the  present  re- 
ceivers were  not  boond  to  carry  it  ont  may 
be  admitted,  but  we  cannot  agree  that  It  was 
inherently  void  or  TlcUms.  Oliat  the  equip- 
noent  was  and  Is  necessary  to  the  operation 
of  the  defendants'  properly  may  be  Inferred 
frdm  the  fact  that  the  receivers  have  held  it 
under  a  claim  of  ownership,  and  have  re- 
fused to  redeliver  or  to  pay  fbr  It  They 
claim  it  as  upon  a  conver^on  snb^ect  to  a 
jndgmoit  for  Its  reastmable  value.  The  con- 
tract was  voldaUe,  but  not  void.  Ldko  any 
lawful  contract,  it  was  subject  to  ratification. 
A  ratiflcatlon  may  be  by  express  swomlse  or 
1^  conduct  of  the  parties.  The  term  "void" 
can  be  accurately  appUed  only  to  such  coo- 
tracts  as  are  mere  nullities,  because  they  are 
against  law,  illegal,  criminal,  or  in  cmtra- 
rentioQ  of  law  and  incapaUe  of  confirmation 
or  ratification.  3  Bouv.  Law  Die.  (Bawles*  3d 
Bev.  Ed.)  S406.  Surely  Oie  recovers  might 
liave  rattfled  the  omtract  in  terms  Iqt  a  sub. 
sequent  written  approval,  and  we  apprehend 
It  win  not  be  omtaided  fbr  a  minnent  that 
-  tbtsy  could  have  adopted  the  contract  as 
made  without  express  afflrmanoe,  anid  com- 
pelled Its  perfwmance  or  recovered  damages 
for  Its  breach.  If  they  could  have  done  this, 
wby  can  th^  not  be  held  to  Its  ratification 
by  condn<^  fbr  mntuftUty  Is  a  prime  essen- 
tial of  a  contract,  and  courts  wUl  not  release 
a  par^  who  has  had  the  benefit  of  a  con- 
tract and  hold  the  other  except  In  exception- 
al Instances. 

Mo  cases  just  like  the  case  at  band  have 
been  cited,  nor  have  we  found  any:  But  if 
authority  be  essmttal,  tlie  prlnd^  in- 
volved may  be  sustained  by  reference  to  anal- 
ogons  cases.  We  see  no  difference  between 
this  case  and  one  where  a  receiver  comes  in- 
to a  property  burdened  with  a  lease  or  a 
ccmtract  providing  for  payments  under  an 
extended  term  or  an  executory  contract  that 
puts  a  bnrdoi  upon  the  trust  property. 
When  a  receiver  comes  into  poss«»lon  of 
property  which  Is  held  under  contaict,  It  is 
bis  duty  primarily  to  take  posses^<m^  of  it, 
but  be  does  not,  by  such  act,  adopt  the  con- 
tract. Soott  v.  Balnler  Power  &  Railway  Co., 
13  Wash.  106,  42  Pac.  531;  Casey  v.  Northern 
Pacific  By.  Co.,  15  Wash.  4Q0,  48  Pac.  53. 
But  all  the  hooks  hold  that  a  contxact  that 
Is  voidable — that  is  no  contract  if  the  re- 
ceiver elects  so  to  declare— ^ay  be  ratified 
Toy  omduet  as  well  as  by  an  express  affirm- 
atlmi.  Tbe  rule  and  its  limitation  Is  stated 
In  the  case  of  Spencer  v.  Gol.  Bx.,  163  IlL 
117,  45  N.  BL  250.  The  limitation  Is  thus 
caressed: 

"But  we  have  been  referred  to  no  case  hold- 
In?  that  where  the  lease  or  contract  is  of  itself 
a  thing  of  value  to  the  creditors,  and  the  receiv- 
er, under  the  order  of  the  court,  takes  posses- 
sion of  the  premises  and  conducts  the  business 
which  the  insolvent  had  been  unable  to  contin- 
ue, and,  withont  any  act  of  disaffirmance  or  no- 


tlce  that  he  would  not  b«  boimd  by  the  contract 
completes  the  term  and  receives  the  profits  and 
all  the  benefits  from  audi  possession  and  con- 
tinnancs  of  the  business,  the  receiver  may  tben 
repudiate  the  contract  and  pay  only  on  the 
baris  of  a  qnantom  memft." 

See,  also,  High  <m  Receivers  (4th  Ed.)  jk. 
273.  Penn.  Steel  Ca  v.  N.  T.  G.  By.  Co.,  198 
Fed.  721, 117  C.  a  A.  803;  Street  v.  Maryland 
Central  By.  Co.  (C.  C.)  09  Fed.  2S;  Sun- 
Bower  Oil  Co.  V.  Wilson,  Recover,  142  U.  S. 
313.  12  Sup.  Ct  235,  35  L;  Bd.  1025;  Central 
Trust  Co.  V.  Continental  Co.,  86  Fed.  517,  30 
C.  C.  A.  235;  De  Wolf  v.  Trust  Co.,  173  111. 
435,  50  N.  E.  1049;  Easton  v.  Houston,  etc. 
Ry.  Co.  (C.  C.)  38  Fed.  784;  Dayton  Co.  v. 
Felsenthall,  116  Fed.  961,  64  C.  C.  A.  537; 
In  re  Newdlgate  Colliery,  [1912]  1  Ch.  468, 
Ann.  Cas.  lfil2C.  949. 

So  too  It  is  generally  held  that  a  receiver 
Is  not  bound  by  contracts  made  by  a  preced- 
ing receiver,  and  that  a  succeeding  receiver 
la  not  liable  In  damages  for  refusing  to  po- 
ftnm  the  cwtracts  of  his  predecessors. 

Stripping  this  case  to  its  bare  elements,  we 
have  the  same  situation  as  if  the  present  re- 
covers were  repudiating  a  contract  made  by 
their  own  predecessors,  for  whatever  process 
of  reasoning  we  employ,  it  all  comes  down  to 
this,  tliat  here  Is  a  transaction  tltat  the  pres- 
ent receivers  mm  not  bound.  In  law,  to  car- 
ry out 

In  Kan.  Pac.  Ry.  Co.  v.  Bayles,  19  Colo. 
348,  36  Pac.  744,  a  contract  made  by  prior 
receivers  and  repudiated  by  a  present  receiv- 
er was  considered  by  the  court,  and  altbou^ 
it  was  held  that  the  contract  made  by  the 
prior  receivers  was  a  valid  contract,  It  did 
not  follow  that  It  was  binding  npon  their  suc- 
cefeaors.  The  court  quoted  from  the  Lehigh 
Coal  &  Navigation  Co.  v.  Central  Railroad 
Co.,  38  N.  J.  Eq.  176: 

"It  is  certain  the  present  receiver  la  no  party 
to  these  contracts,  lie  neither  negotiated  them 
nor  assented  to  them.  He  has  not  been  direct- 
ed by  the  chancellor  to  perform  them.  It  Is 
not  possible,  therefore,  for  me  to  see  how  he 
was  under  the  least  legal  duty  to  perform  them, 
nor  under  what  legal  rule  he  can  be  held  lia- 
ble, at  law,  for  not  performing  them.  He  can- 
not be  said  to  have  broken  them,  because  he  was 
under  no  obligatioa  to  perform  them.  He  had 
promised  nothing,  and  could  not  therefore  be 
required  to  perform  anything.  He  is  not  the 
representative  of  his  predecessor.  In  his  char- 
acter as  receiver,  his  predecessor  can  have  no 
representative,  in  the  legal  sense  of  that  term. 
He  was,  at  best,  a  mere  agent  or  Instmment, 
and  when  he  died,  his  power  died  also,  and  he  Ictt 
nothing  behind  him,  as  receiver,  of  either  proper- 
ty or  power,  in  which  he  can  be  represented  so  as 
to  maae  his  acts  binding  on  his  successor. '* 

In  this  case  the  receivers,  being  in  essen- 
tially the  same  position,  did  not  repudiate 
the  contract  bnt^  by  eVei^  act  that  would 
mark' an  afllrmance  and  ratification  of  It  if 
this  vrere  a  controversy  jbetween  private  par- 
tly adopted  and  acted  upon  it 

Counsel  meets  thrae  cases  by  the  sugges- 
tlon  that  in  all  of  than  there  was  a  valid 
snbslstlng  contract  which,  but  for  the  receiv- 
ership, would  have  been  binding  upon  the  la- 
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solvent  estate  and  a  charge  in  equity  upon 
its  property.  This  may  be  admitted  without 
doing  violence  to  the  principle  Invoked.  The 
fact  remains  that  in  all  cases  where  the 
question  has  arisen  there  was  either  a  voida- 
ble contract  or  one  subject  to  repudiation. 
If  it  be  said  that  In  the  cases  dted  the  con- 
tract was  valid  as  against  the  company  or 
party  but  for  the  receivership,  It  may  be  said 
likewise  that  the  contract  in  this  case  would 
have  been  valid  If  tbe  federal  court,  which, 
barring  the  fact  that  there  had  been  a  prior 
assertion  of  jurisdiction  on  the  part  of  the 
state  courts,  had  continued  to  administer  tbe 
trust  through  Its  own  receivers.  That  court 
had  Jurisdiction  of  tbe  subject-matter,  and 
Jurisdiction  to  determine  its  own  Jurisdiction, 
and  while  its  receivers  were  in  charge  of  the 
propoly,  they  were  at  least  de  facto  officers 
of  a  court  of  competent  Jurisdiction.  In 
finally  deciding  that  it  bad  no  Jurisdiction 
to  proceed  as  against  the  state  court,  It  bad 
no  power  or  authority  to  hold  anything  be- 
yond the  fact  that  It  had  acted  without  ju- 
risdiction. The  appellants  were  not  parties 
to  that  proceeding,  and  the  legality  and  bind- 
ing force  of  tb^r  contract  was  and  is  a  mat- 
ter for  the  state  conrt  to  determine  under 
the  general]  rules  of  law  and  equity. 

Suppose  tbe  appellants  had  not  ddivered 
the  cars  and  the  receivers  had  brought  an 
action  setting  up  the  ooiU;ract  and  the  Initial 
payment,  and  underto<A  to  put  the  owners 
to  the  hazard  of  a  trial  to  detcoiidne  the 
reasonable  value  ot  tbe  i^operty,  instead  of 
ofTerlnff  to  pay  the  contract  price.  We  tblnk 
it  can  be  said  with  entire  assurance  that  the 
complaint  would  be  held  bad  on  demurrer. 
A  court  would  necessarily  say  that  if  tbe 
receivers  did  not  want  to  take  the  property 
under  the  contract  and  pay  such  price  as 
the  owners  were  willing,  to  take,  they  would 
be  nnder  a  legal  duty  to  repudiate  the  con- 
tract in  toto. 

We  know  of  no  case  holding,  nor. has  any 
been  cited  by  counsel  that  will  allow  an 
agent  or  an  officer  of  Uie  court  to  pletfl  bis 
own  tort  to  defeat  a  contract  Such,  in  ef- 
fect, is  tbe  receivers'  present  attitude.  Not 
having  disaffirmed  the  contract  promptly  or 
within  a  reasonable  time,  tbey  will  not  now 
be  heard  to  say;  We  repudiate  tbe  written 
contract  under  which  you  reserved  title: 
we  will  deny  you  a  recovery  upon  your  con- 
tract and  compel  you  to  affirm  our  tort  and 
take  whatever  may  be  awarded  to  you  upon 
a  quantum  valebaot. 

The  title  to  the  cars  Is  in  appellants.  They 
did  not  part  with  It  when  they  sold  to  the 
federal  receivers,  nor  will  the  law  compel 
them  to  part  with  It  by  resort  to  the  fiction 
of  a  conversion.  liavlng  title,  they  may 
select  their  own  remedy,  and  ,although  the 
contract  of  sale  may  have  been  a  voidable 
t?Ung,  they  cannot  be  compelled  to  accept  a 
contract  lu  lieu  thereof  which  has  been  made 
for.,  them  by  the  receivers;  that  is  to  say. 


take  a  substitution  of  a  contract  to  sell  upon 
quantum  valebant  for  a  contract  to  sell  at  an 
agreed  price.  Courts  have  great  power,  but 
they  cannot  mal^e  contracts.  If  they  cannot, 
it  follows  that  their  agents  and  servants  can- 
not coerce  others  Into  an  Involuntary  con- 
tract 

Tbe  receivers  knew  the  sale  was  voidable. 
They  bad  the  property  in  possession  and  in 
use,  and  It  was  up  to  them  to  repudiate  it 
wltliin  a  reasonable  time  or  to  bring  it  to 
tbe  notice  of  tbe  court  When  they  said. 
"Proof  required,"  and  then  continued  to  use 
the  property  without  calling  for  proof  be- 
yond the  prima  facia  case  made  by  tbe  ap- 
pellants, they  ratified  the  contract 

It  would  not  be  fair  dealing,  either  on 
tbe  part  of  individuals  or  the  (^cers  of  the 
court  to  hold  property  parted  with  in  good 
faith  upon  a  contract  merely  voidable,  upon 
the  theory  that  the  seller  is  remediless,  and 
tberefore  bound  to  resell  upon  such  terms  as 
bis  adversary  may  dictate.  The  power  of 
the  receiver  Is  the  power  of  the  court  and 
we  are  not  disposed  to  sanction  by  Judicial 
decree  anything  done,  or  omitted  to  be  d<»te. 
by  tbe  court's  officers  which  would  put  the 
court  In  the  attitude  of  sanctioning  a  tort 

[I]  Nether  do  we  think  that  appellants 
were  bound  to  elect  whether  they  would 
stand  upon  their  contract  or  waive  it  and 
take  the  reasonable  value  of  their  property. 
The  duty  to  elect  within  a  reasonable  time 
was  upon  the  receivers.  United  States  Trust 
Co.  V.  Wabash  Ry.  Co.,  150  U.  S.  287, 
14  Sup.  Ct  86,  37  L.  £d.  1085;  Sparbawk 
V.  Terkes,  142  U.  S.  1,  12  Sup.  Ct  104,  35 
L.  Ed.  91C:  Sunflower  Oil  Co.  y.  Wilson,  su- 
pra. Tbey  were  bound  to  deny  or  affirm 
the  contract  under  wblch  the  property  had 
come  to  the  estate  which  was  subject  to 
their  administration.  They  did  not  disaf- 
firm until  called  to  the  bar  of  the  court 
As  against  this  tardy  disafflrmance,  we  must 
measure  tbe  conUnued  use  and  assertion  of 
ownership  in  the  property. 

(IB]  Conusel  for  respondents  say  in  tbelr 
briefs; 

"If  they  [meaning  appellants]  desire  the  re- 
turn of  tbe  cars,  tliey  should  have  returned  the 
money  paid  them  under  the  terms  of  the  void 

obligation." 

Counsel  have  failed  to  appreciate  the  ex- 
ceptions to  the  general  rules  of  law  as  they 
are  applied  to  receivership  cases.  Appel- 
lants bad  no  lawful  right  to  repudiate  tlte 
contract  upon  the  theory  that  it  was  void. 
Tbe  receivers  alone  were  privileged  to  do 
that. 

"The  rule  which  gives  to  the  receiver  tbe  rifcbt 
to  adopt  or  reject  the  contracts  of  the  defend- 
ant is  not  reciprocal,  and  hence  is  anomalous. 
It  docs  not  matter  how  burdensome  tbe  contract 
may  be  to  the  latter,  be  must  render  perform- 
ance, if  tbe  receiver  so  demands.  The  power 
to  adopt  or  reject  the  defendant's  contracts,  to 
accept  those  which  are  of  advantage  to  tbe  trust 
estate,  and  reject  the  burdensome  ones.  Is  re- 
stricted to  the  receiver."  Beach  on  Beceivetli, 
Aldcrson'8  Edition,  {  328,  p.  332.  -  ' 
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It  Is  because  of  tbe  rule  wUch  binds  tbe 
adversary  party  to  his  contract  that  the  prin- 
ciple of  ratification  Is  held  to  apply  to  re- 
ceivers. The  rule  that  binds  the  adversary 
party  to  his  contract,  while  making  It  option- 
al with  the  receiver,  compels  its  corollary,  In 
proper  cases;  that  is,  that  the  receiver  must 
elect  whether  he  will  ratify  or  reject  tbe 
contract,  and  that  within  a  reasonable  time. 

The  Judgment  of  the  lower  court  Is  re- 
versed, and  tbe  cause  is  remanded,  with  di- 
rections to  allow  appellants*  claim. 

MORRIS,  C.  J.,  and  MOUNT,  MAAS,  and 
rUIXERTON,  JJ.,  concur. 

(88  WMh.  G68)  — 

WISHKAH  BOOH  GO.  v.  OBBEtNWOOD 

TIMBER  CO.   (No.  12361.) 
(Sopreme  Court  <rf  Washington.   Dec.  16, 

1.  Loos  AND  liOOOING  «=3l4~600U  COMFA- 
SZEB— PUBUG  SEBVICE  COMMISSION. 

The  public  service  commiasion  has  not,  un- 
der Laws  1911,  c.  117,  juriBdiction  over  the 
rates  fised  by  booming  and  driving  companies; 
the  public  service  commisaion  act  not  having  re- 
pealed the  prior  atatutea  relating  to  such  cor- 
porations, and  the  commission  having  no  jwwer 
except  that  definitely  given. 

[Ed.  Note.— For  other  cases,  Bee  Loga  and  Log- 
ging.  Cent  Dig.  IS  36-30;  Dec  Dig.  <S=>14.] 

2.  Looa   AND   Looanfo   «ss3l4  —  Loooina 

CUAnOES-^OESTION  FOR  COUBT. 

Lews  1885,  p.  128,  relating  to  tbe  improve- 
ment of  rivers  and  streams  to  render  them  nav- 
igable for  floating  logs  and  timber  products,  pro- 
vides in  section  4  and  section  6»  as  amended  by 
Lews  1901,  p.  296,  that  in  consideration  of  mak- 
ing the  improvement  the  improvers  may  charge 
and  fH>Uect  reasonable  and  nnlform  tolls  for 
such  services  which  shall  not  exceed  $1  per 
thousand  feet,  board  measure,  on  all  logs,  and 
tbat  it  may-receive  an  additional  sum  not  to  ex- 
ceed 60  cents  for  booming  and  rafting  the  same. 
Held  that,  as  the  public  service  commission  had 
D<f  jurisdiction,  the  questim  whether  charges  for 
rafting  and  booming  were  reasonable  is  a  matter 
for  the  courts. 

[Kd.  Note.— For  other  cases,  see  Logs  and  Log- 
ging, Cent  Dig:  %i  36-^9;  Dec  Dig.  «s»14.] 

Morris,  C.  j..  and  Mount,  J.,  dissenting. 

Bd  Banc.  Ap[>eal  from  Superior  Court, 
C&eballs  County ;  Mason  Irwin,  Judge. 

Action  by  the  Wlshkah  Boom  Company 
against  the  Greenwood  Timber  Company. 
From  a  Judgmbnt  for  plaintiff,  defendant  ap- 
peals. Reversed  end  remanded. 

W.  H.  Abel,  of  Montesano,  for  appellant 
Hogan  &  Graham,  of  Aberdeen  (Grosscup  & 
Lee,  of  Seattle,  of  (»nnsel),  for  respondmt 

HOLCOMB,  J.  Respondent  brought  two 
actions  to  foreclose  liens  for  driving  and 
booming  logs  on  tbe  Wlsbkah  river,  which 
actions  were  consolidated  in  the  court  be- 
low. Appellant  is  engaged  Ln  logging  on  a 
branch  of  the  Wishkah  river,  and  respond- 
ent, by  means  of  splash  dams,  drives  appel- 
lant's logs  down  tbe  river  to  tidewater, 
where  respondent  maintains  and  operates  a 


boom  wherein  It  booms  and  rafts  the  logs. 
Each  of  respondent's  complaints,  in.  the 
fourth  paragraph,  alleges  that  tbe  boom  com- 
pany prior  to  June  1,  1911,  duly  established 
a  schedule  of  uniform  rates  and  tolls,  and 
that  the  rates  so  established  are  66  cents  for 
driving  and  40  cents  for  booming,  and  tiiat 
tbe  same  are  fair  and  reasonable  rates.  '  In 
the  third  paragraph  of  each  answer  of  ap- 
pellant, It  denied  each  allegation  of  respond- 
ent's fourth  paragraphs,  including  tbe  alle- 
gations that  the  rates  were  reasonable,  and 
In  the  fourth  paragraph  of  each  anflwer  it  al- 
leged that  36  cents  is  a  reasonable  charge 
and  rate  for  the  driving  services  performed, 
and  tbat  any  higher  rate  would  be  and  Is 
unreasonable  and  excessive,  and  that  30 
cents  is  a  reasonable  boom  rate,  and  that 
any  higher  rate  would  be  and  is  unreasona- 
ble and  excessive.  A  stipulation  was  made 
in  the  trial  court  as  to  all  other  facts,  to 
dispense  with  proof,  and  the  only  question 
left  for  determination  was  the  reasonable- 
ness of  the  driving  and  booming  rates.  On 
motion  of  respondent,  the  trial  court  struck 
the  fourth  paragraph  ot  each  answer  and 
also  rejected  appellant's  proffer  of  evidence 
as  to  reasonable  rates  for  driving  and  boom- 
ing. Decrees  were  rendered  foreclosing  the 
liens,  from  which  decrees  defendant  appeals. 

[1]  1.  The  trial  court  erroneously  conclud- 
ed that  it  was  without  Jurisdiction  to  enter- 
tain the  question  of  the  reasonableness  or  un- 
reasonableness of  the  rates,  for  the  reason 
that  such  Jurisdiction  exists  in  the  public 
service  commission.  It  Is  suggested  by  coun- 
sel for  both  parties  that  the  public  service 
commission  disclaims  any  Jurisdiction  oveiv 
driving  and  booming  companies,  and  also 
tbat  under  the  public  service  commission  act 
(chapter  117,  Laws  1911)  no  such  authority 
Is  conferred.   Counsel  agree  that: 

"While  the  public  service  commission  act  di- 
rectly repeals  statutes  relative  to  railroads,  tele- 

Ehone  companies,  irrigation  companies,  and  the 
ke,  the  repeaUnz  section  makes  no  reference 
to  the  existing  booming  and  driving  statutes, 
and  that,  since  repeals  by  implication  are  not 
favored,  tbe  act  docs  not  apply  to  booming  esc 
driving  companies  and  operations." 

The  public  service  commission  is  a  body 
with  purely  and  expressly  delegated  legisla- 
tive and  political  powers.  It  has  no  Inherent 
power  or  authority  other  than  that  neces- 
sarily incidental  to  Its  express  and  delegated 
powers.  The  act  creating  and  controlling  it 
nowhere  mentions,  in  terms,  boom  companies 
or*  driving  companies,  or  their  operations  or 
rates.  We  conclude  therefore  that  the  com- 
mission has  no  Jurisdiction  over  them. 

[2]  2.  We  now  consider  the  correctness  In 
result  of  the  refusal  of  the  court  below  to 
entertain  Jurisdiction  to  determine  the  rea- 
sonableness of  the  rates  for  driving  and 
booming.  The  question  involves  considera- 
tion of  several  distinct  statutes,  viz.,  the 
boom  statute  of  1890  (Laws  1889-90,  p.  470). 
tbe  driving  statute  of  18^  and  the  amend- 
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nente  thmto  of  1901  and  1909  ^ws  1909, 
p.  816).  The  driving  act  of  1805  authorized 
the  Improrement.of  rivers  and  streams  to 
render  them  navigable  for  floating  logs  and 
tilnber  prodocta.  Laws  1896,  p.  129,  S  4.  In 
C(»udderatlon  of  audi  Improvements,  the  Im- 
provers were  authorized  to  render  services  In 
driving  and  "to  charge  and  collect  reasona- 
ble and  uniform  tolls  for  such  .services." 
The  act  ^ge  ISO,  |  6)  further  provides  that: 

"Such  tolls  shall  not  exceed  sixty  cents  per 
thousand  tt^  board  measure,  on  logs,  spars  or 
other  large  timber,  and  reasonable  compensation 
on  idl  other  products,  as  may  be  detennined  by 
the  directors  of  said  cwporation;  the  amount 
of  such  logs  and  other  products  Is  to  be  deter- 
mined b;  the  usual  method  of  scahng,  and  such 
corporation  shall  have  a  lien  upon  all  logs  and 
other  timber  producta  handled  (or  sluidog,  sack- 
ing and  driving  thereto,  to  be  enforced  in  any 
manner  now  or  h«eafter  provided  by  law  for 
the  enforcement  of  Uen  for  labor  <hi  logs." 

This  statute  was  amended  in  1001  (Laws 
1901,  p.  206,  I  1)  80  as  to  authorize  driving 
companies  to  establish,  diarge,  and  collect 
reasonable  and  uniform  tolls,  not  to  exceed 
91  per  thousand  feet,  board  measure,  on  all 
logs,  apaia,  or  other  large  Umbra,  and  rea- 
sonable compensatiott  on  all  other  limber 
IffOdttcta  tm  sluifdng,  sacking,  and  driving 
same,  and  further  provided  that,  In  case  any 
such  corporation  shall  be  engaged  In  boom- 
ing aibl  rafting  logs  and  ottier  timber  so 
sluiced,  sacked,  and  drivoi,  it  mii^t  charge, 
collect,  and  receive  an  addittonal  sum  not  to 
exceed  60  cents  per  tttousand  f6et  for  logs, 
spars,  and  other  large  timber,  and  reasona- 
ble compensation  on  all  other  timber  prod- 
octa may  be  <Aai%ed  for  boomii^  and  raft- 
Jns  the  same.  In  1909  the  statute  was  again 
amended  In  some  particulars,  leaving  the  pro* 
visions  as  to  the  adoption  of  tmlform  and 
reasonable  rates  and  tolls,  aud  the  maximum 
rates  that  such  driving  and  booming  com- 
panies mlg^t  charge,  the  same.  We  observe 
that  the  statutes  in  question  require  that  the 
rates  and  tolls  adopted  "shall  be  reascmaUe 
and  unlfonn.**  Without  these  requirements 
the  legislation  would  be  open  to  the  objection 
of  repugnance  to  the  provisions- of  the  fed- 
eral and  state  CJonstltntiona  No  olijections 
are  here  urged  by  appellant  exc^  by  way 
of  contention  that,  since  under  said  statutes 
the  services  may  be  performed  without  the 
consent  of  the  owner  of  the  logs,  it  would 
clearly  be  an  unconstitutional  taking  of  his 
property  to  charge  more  for  the  improvement 
and  service  than  the  same  Is  reasonably 
worth;  that  as  to  such  excess  tbe  chacge 
would  be  an  lll^al  exaction  and  an  uncon- 
stitutional taking.  We  have  heretofbre  lield 
that  the  performance  <^f  such  service  and  the 
charge  imposed  therefor,  although  in  In- , 
vitum,  was  valid.  East  Hoqulam  Boom  Co. 
V.  Neeson,  20  Wash.  142.  64  Pac.  1001. 

There  is  no  contention  of  any  dlscrimina- 
tlim  by  respondCTt  in  fixing  and  diargli^;  its 
rates.  The  appellant  mainta^  that  the  Leg- 
islature not  merely  fixed  maximum  rates,  but 
further  provided  that  whatever  tolls  and 


rates  sndi  boom  and  driving  companies  did 
establish  should  not  only  be  uniform  and 
nondiscriminating,  but  reasonable,  and  that 
therefore  the  court  had  Jurisdiction  to  in- 
quire Into  the  question  of  rates.  This  Is  the 
sole  question  here  Involved.  By  this  posl- 
Uon  appellant  maintains  that,  althou^  the 
Legislature  established  maximum  rates  for 
the  services  perfbnned,  and  although  It  dele- 
gated to  the  trustees  at  the  corporation,  who 
should  Improve  sudi  logglttg  streams  and  ren- 
der services  to  owners  ot  logs  In  driving  and 
booming  them,  authority  and  power  within 
fixed  limitations  of  fixing  rates,  the  question 
was  left  open  to  examination  by  the  courts 
as  to  whether'  rates  so  established  and  with- 
in the  maximum  fixed  by  law  were  In  fact 
reasonable; 

Appellant  cttes  Beale  and  Wyman,  Rail- 
road Bate  R^nlatlon,  |  1318,  to  this  effect: 

"To  whatever  body  the  power  of  fixing  rates 
may  be  confided,  it  ia  the  function  of  tbe  regular 
courts  to  pass  upon  the  reasonableness  of  the 
rates  thus  established;  snd  the  courts  esnnot  be 
deprived  of  this  power. '  The  qu'esHon  of  rea- 
sonableness cannot  be  so  conclusively  determin- 
ed by  tbe  Le^slature  of  the  state,  or  by  regula- 
tions adopted  under  its  authority,  that  the  mat- 
ter may  not  become  the  subject  of  judicial  in- 
quiry," 

— and  cites  Beagan  v.  Farmers*  Loan  &  Trust 
Ck>.,  164  U.  S.  862,  14  Sup.  Ct  1047.  88  L. 
Ed.  1014,  and  Chicago,  M.  &  St  P.  By.  Co.  v. 
Minnesota,  134  U.  S.  418,  10  Sup.  Ct.  462. 
702,  S3  L.  Ed.  970,  to  the  effect  that  the  ques- 
tion of  the  reasonableness  of  a  rate  charged 
for  transportation  by  a  railroad  company  is 
eminently  a  question  for  judicial  investiga- 
tl<m,  requiring  due  process  of  law  for  Its  de- 
termination. But  in  the  Beagan  Case  tbe 
court  say: 

"The  courts  ere  not  authorized  to  revise  or 
change  the  body  of  rates  imposed  by  a  legisla- 
ture or  a  commission ;  they  do  not  determine 
whether  one  rate  is  preferable  to  another,  or 
what  under  all  circumstances  would  be  fair  and 
reasonable  as  between  the  carriers  and  the  ship- 
pers ;  they  do  not  engage  In  sny  mere  adminis- 
trative work.  *  • 

Bespmident,  to  tbe  contrary,  Insists  that 
the  legislatlcm  In  question  is  based  upon  tbe 
principle  that  the  estahUahmoit  of  a  rate  is 
the  making  of  a  rule  fOr  the  future,  and 
therefore  Is  An  act  legislative,  not  judicial, 
in  kind.  Prentis  v.  Atlantic  Coast  Une  Co* 
211  U.  S.  210,  29  Sup.  Ct.  67,  63  U  Ed.  160. 
It  Insists  that  what  we  are  aAed  to  do  in 
the  instant  case  Is  to  "make  a  rate  fw  the 
individual  case;  that.  If  the  appeUant's  view 
as  to  that  end  should  be  adopted,  it  would 
result  in  a  court  assuming  to  be  a  rate-mak- 
ing power  in  every  individual  case;  courts 
have  no  such  power ;  th^  can.  In  the  absaice 
ot  statutory  regulation,  sometimes  prescribe 
such  rules  as  to  protect  the  public  against  un- 
reasonable, arbitrary,  and  unjust  rates ;  their 
duty,  however.  Is  generally  ended  when,  aft- 
er careful  consideration  of  the  &cts  of  the 
particular  case  before  them  and  after  'nteigb- 
ing  the  interests  of  the  public  and  of  the 
owners  of  the  utility,  determination  Is  made 
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wheQier  tlie  l^^slative  or  admlolstratlTe  an- 
tliorlty  has  exceeded  its  cmstltutlonal  pow* 
er  lu  makbig  an  order  wMdi  In  practical  ap< 
plication  deprtves  tbe  owners  of  tbelr  prop- 
erty without  Just  corapensatloiL''  Brooklyn 
Union  Oas  Co.  t.  N.  T..  188  N.  T.  334,  8t 
N.  E.  141,  15  B.  A.  (N.  R)  763,  117  Am. 
St  Rep.  868;  BrooklTn  Union  Gas  Co.  t.  N. 
T..  115  App.  Dir.  69,  100  N.  T.  Supp.  625; 
Wlnsor  Coal  Ga  v.  Chicago  &  A.  Ry.  Co.  (0. 
C)  52  Fed.  716 ;  Arkansas  B.  B.  Rate  Cases 
(C.  G.)  168  Fed.  720;  Prentls  t.  Atlantic  Coast 
Line  Ca,  211  U.  S.  210,  224.  29  Sup.  Ct  67, 
B3  I*.  Ed.  150;  Honolnln  R.  T.  Go.  v.  Hawaii, 
211  U.  S.  282,  286,  29  Sop.  Ct.  55,  53  L.  Ed. 
186;  Montana  W.  &  S.  R.  Co.  v.  Morley  (D. 
C.)  198  Fed.  991, 1008;  Western  U.  Tel.  Co.  v. 
Myatt  (C.  C.)  98  Fed.  335,  341 ;  Detroit  t.  De- 
troit Citizens'  St.  By.  Co.,  184  U.  S.  868,  22 
Snp.  Ct  410,  46  L.  Ed.  592;  Munn  v.  lUl- 
nolB,  94  U.  S.  113,  24  L.  Ed.  77;  Pelk  v.  Chi- 
cago, etc.,  94  U.  S.  184,  24  U  Ed.  97;  Dow 
V.  Beldetman,  125  U.  S.  680,  8  Sup.  Ct  1028, 
31  L.  Ed.  841 ;  C,  B.  &  Q.  R.  R.  Co.  v.  Iowa, 
94  U.  S.  155,  161,  24  L.  Ed.  W ;  Lake  Shore 
Ry.  Co.  V.  Smith,  173  U.  S.  6^,  19  Sup.  Ct 
565,  43  L.  Ed.  868;  Sands  v.  Manistee  Riv- 
er Imp.  Co.,  123  U.  S.  288,  8  Sup.  Ct  113,  31 
L.  Ed.  149;  Atchison  7.  Denver,  etc.,  R.  Co., 
110  U.  S.  667,  4  Sup.  Ct  185,  28  L.  Ed.  291; 
Pere  Marquette  Boom  Co.  v.  Adams,-  44  Mleb. 
403,  6  N.  W.  857;  State  ex  rel.  v.  Duluth, 
105  Minn.  472,  117  N.  W.  827,  127  Am,  St 
Rep.  581;  State  r.  Laclede  Gaslight  Co., 
102  Mo.  472,  14  S.  W.  974»  Ifi  S.  W.  388,  22 
Am.  St  Rep.  789. 

Respondent  further  argea,  in  effect,  that 
where  the  Leglslatore  took  cognizance  of  the 
matter  of  rates  to  be  diarged  by  driving  and 
booming  companies  and  assumed  to  prescribe 
a  maximum  rate  therefore,  they  thereby  said 
In  effect  that  the  maximum  rate  was  reason* 
able,  and  that  any  rate  within  the  maximum 
rate  charged  by  the  companies  performing 
the  services  would  be  reasonable ;  In  the  ab- 
sence of  a  Judicial  test  whereby  It  should  be 
determined  that  the  rate  established  by  the 
Legislature  was  entirely  arbitrary  or  con- 
fiscatory and  beyond  Its  province  under  the 
Constitiitlon,  the  courts  may  not  farther  in- 
quire Into  the  matter ;  the  question  was  fore- 
closed by  legislative  action.  A  similar  case 
to  the  one  here  nnder  discussion  arose  in  the 
state  of  Wisconsin,  cited  In  Underwood  Lam* 
ber  Co.  V.  Pelican  Boom  Co.,  76  Wis.  76,  45 
N.  W.  la  The  conrt  held  that: 

"It  is  competent  for  tbe  state  to  authorize 
such  parties  to  charge  compensation  at  rates,  or 
-within  limiutioDS  fixed  by  tbe  Legislature,  for 
the  use  of  such  improvementa  and  for  such  serv- 
ices. Here  the  boom  company  was  limited  by 
the  Legislature  in  fixing  Its  char^  for  such 
compensation  to  a  sum  not  exceeding  50  cents 
l>er  thoiisand  feet.  We  are  constrained  to  think 
such  amonnt  was  within  the  lesjslative  discre- 
tion." 

Bat  tbe  dedslMi  seems  to  be  rested  upon 
tbe  f  a^.'ts  diown  In  the  case  to  sustain  the 
charge     40  cents  per  thousand.  The  courts 

U8P.-2A 


seem  to  hold  with  great  unanimity  fliat  Qw 
maximum  rates  fixed  by  the  Legislature  are 
conclusive  and  binding  unless  constitntional 
rl^ts  are  Invaded,  and  that  unless  audi 
rights  are  invaded,  courts  have  no  right  to 
snbstltate  their  Judgment  as  to  what  should 
or  should  not  be  a  reasonable  rate  nnder  the 
maximum  established  by  tbe  Legislature. 
Plngree  v.  Michigan  Cent  B.  Co.,  118  Mich. 
314,  76  N.  W.  635,  63  L.  B,  A.  274 ;  Broofc 
lyn  Unl<m  Oas  Co.  v.  New  York,  supra ;  De- 
troit V.  Detroit  City  Ry.  Co.,  supra;  Winsor 
Coal  Co.  V.  Chicago,  etc.,  R.  Ca,  supra; 
Fisher  v.  New  York  Cent  R.  Co.,  46  N,  Y. 
644 ;  People  v.  Budd,  117  N.  Y.  1,  22  N.  E. 
670,  682,  5  L.  B  A.  559,  15  Am.  St  Rep.  460. 

The  legislation  here  Involved  Is  not  paral- 
lel to  that  class  of  rate  legislation  which 
fixes  maxlmnm  rates  which  may  be  charged 
by  public  service  concerns  which  provide 
and  use,  nnder  public  franchise,  their  own 
operating  lines  of  cariiage,  and  have  fre* 
qnently  been  found  to  fix  and  charge  rates 
to  the  public  without  regard  to  uniformity 
or  reasonableness.  To  prevent  such  abuses 
and  imposition.  It  has'  become  well  estab- 
lished that  legislation  may  reasonably  pro- 
hibit discriminatory  or  unreasonable  charges, 
and,  in  furtherance  of  that  object  may  estab- 
lish maximum  rates,  provided  they  are  of 
general  effect  and  not  confiscatory.  With- 
out such  legislation  to  regulate  rates  by  pub- 
lic service  institutions,  it  has  always  been 
considered  that  if  a  carrier  attempted  to 
charge  a  shipper  an  unreasonable  sum,  the 
courts  had  Jurisdiction  to  Inqnlre  into  the 
matter  and  to  award  to  tbe  shipper  any  sum 
exacted  from  bim  in  excess  of  a  reasonable 
cbai^;  and,  conversely,  that  it  a  legisla- 
tive rate  is  not  based  upon  a  Just  and  rea- 
sonable charge  for  the  service  rradered,  but 
would  render  the  service  by  tbe  carrier  un- 
profitable and  therefore  confiscatory,  tbe 
carrier  Is  oitltled  to  relief  from  the-  courts. 
In  the  latter  Instance,  If  it  Is  established  that 
the  plane  or  maximum  of  rates  fixed  legis- 
latively is  a  Just  and  equitable  one,  as  be- 
tween tbe  carrier  and  the  users.  It  stands; 
otherwise  not  This  is  the  rule  as  declared 
in  the  Reagan  and  other  rate  cases  by  tbe 
federal  Supreme  Court  and  courts  of  the 
sUtes  generally.  St  Louis  t.  GiU,  156  U.  S. 
049,  15  Snp.  Ot  484,  S9  U  Ed.  667. 

The  cases  herein  deferred  to  and  otliers 
dted  by  respondoit  are  In  nearly  every  In- 
stance cases  where  the  Legislature  estab- 
lished simply  a  maxlmnm  rate,  or  a  levti 
of  maxlmnm  rates,  wblcli,  upon  Judicial  In- 
qniry^  were  determined  within  tbe  legisla- 
tive power,  and  to  have  been  constitntlonally 
considered  and  eatabllshed,  and  not  unrea- 
sonable; and,  in  some  of  them,  that  under 
such  maximum  rates  prescribed  by  l^sla- 
tlon  any  rate  not  In  excess  of  the  maximum 
would  be  deemed  reasmiable ;  since  primarily 
the  question  Is  a  l^slatlve  and  admlulstra- 
tlve  question. 
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Bat  statutes  fixins  one  plane  or  maxlmam 
level  of  rates  are  unltke  the  statutes  in  ques- 
tion. Here  the  law-making  power  granted 
the  right  to  Improve  and  use  natural  high- 
ways, streams  belonging  to  the  state,  and 
the  public.  In  consideration  of  such  im- 
provement for  benefldal  use.  It  further 
granted  to  the  improvers  the  right  to  charge 
and  collect  tolls  for  their  services  to  other 
concerns  requiring  the  benefit  of  their  im- 
provements and  services  in  and  upon  the 
streams.  It  gave  to  the  improvers  the  pri- 
mary right  to  the  tolls  therefor,  first 
requlilng  that  such  toll&-  should  be  reasonable 
and  uniform,  and,  next,  in  abundance  of 
caution  and  restraint,  that  such  tolls  should 
not  exceed  certain  sums,  to  be  determined 
by  the  directors  of  the  corporations  so  Im- 
proving such  streams.  If  we  say  that  any 
such  rate  fixed  by  the  board  of  directors  of 
the  improving  corporation  within  the  maxi- 
mum prescribed  by  the  Legislature  Is  Ipso 
facto  reasonable,  we  Ignore  the  primary 
requirement  that  the  rates  or  tolls  charged 
shall  be  reasonable,  and  we  allow  to  the 
boards  of  directors  of  such  corporatloas, 
not  only  the  administrative  power  delegated 
to  tbem  to  fix  the  rates  or  tolls,  but  also  an 
arbitrary  power  to  determine  the  reason- 
ableness thereof,  which  the  respondent  would 
deny  to  the  courts,  and  from,  which  there 
Is  no  appeal,  and  no  recourse.  We  cannot 
give  our  assent  to  that  view.  If  the  tolls 
chained  are  to  be  reasonable,  somewhere  lies 
the  power  to  determine  the  reasonableness 
thereof.  That  the  Legislature  Intended  to 
confer  ttiis  power  upon  the  Improvers,  after 
having  granted  them  the  monopolistic  or  ex- 
clusive use  of  the  public  streams  when  Im- 
proved by  them,  and  the  exclusive  tight  to 
exact  tolls  even  In  tnvltum  from  the  per&ons 
benefited  thereby  and  to  impress  Hens  upon 
and  distrain  the  proi>erty  thereunder,  is  most 
Improbable.  The  monopoly  of  the  business 
of  the  Improver  of  a  public  stream  is  affected 
by  a  public  interest.  It  ib  more  peculiarly 
a  public  interest  than  that  of  most  other 
public  carriers.  The  Improver  does  not  own 
its  right  of  way.  The  right  of  way  la  a  pub- 
lic highway  belonging  to  the  state.  Its  ex- 
clusive use  ha&  been  granted  by  the  scate, 
but  under  certain  expressed  and  implied  re- 
strictions. The  Legislature  Itself  cannot 
override  the  paramount  law,  nor,  in  our 
opinion,  has  it  attempted  so  to  do  in  this 
legislation.  It  left  for  determination  the 
question  of  the  reasonableness  of  the  tolls 
imposed  by  the  logging  and  boom  companies 
by  some  authoritative  body,  manifestly  not 
finally  by  the  board  of  directors  of  the  im- 
provers of  the  streams. 

"The  question  of  reaaouableneea  cannot  be  so 
conclusively  determined  by  the  Legislature,  or 
by  regulations  adopted  under  its  authority,  that 
the  matter  may  not  become  the  subject  of  judi- 
cial inquiry."  Beale  and  Wyman,  Railroad 
Rate  Regulation,  g  1316 ;  Chicago,  M.  &  St.  P. 
Ry.  Co.  V.  Minnesota,  supra;  In  re  Janvrtn, 
174  Mass,  514,  55  N.  E.  381,  47  L.  R.  A.  31U; 


Reagan  t.  Fanners*  Loan  &  Tmst  Co^  supra ; 
St.  Louis  T.  Gill,  supra. 

Tbe  Legislature  did  not  here  adopt  a  fixed 
forward  rule  and  inflexible  standard  of  meas- 
urement of  tbe  reasonableness  of  the  tolls 
exacted  so  as  to  cut  off  Inquiry  into  the  fact 
of  tbe  reasonableness  of  tolls  established  and 
exacted  by  the  boards  of  directors  of  such 
driving  and  boom  companies.  It  doubtless 
considered  the  necessity  of  correcting  and 
preventing  abuses  by  prescription  of  maxl- 
mam tolls,  beyond  which  the  boom  and  driving 
companies  could  not  lawfully  charge  In  any 
case.  And  we  assume  that  it  found  cir- 
cumstances  and  conditions  obviously  pre- 
cluding any  definite  and  inflexible  standard 
of  such  tolls  which  would  fit  all  cases  and 
be  Just  and  reasonable.  To  improve  some 
rivers  In  this  state  for  booming  and  driv- 
ings logs  would  cost  great  sums,  while  to 
improve  others  for  the  same  purpose  would 
require  comparatively  small  expenditare  of 
money  and  labor.  On  some  streams  booming 
and  driving  is,  no  doubt,  comparatively  easy, 
while  on  others  it  Is  very  dlfl3cult  The  risks 
of  the  enterprise  probably  vary  greatly.  On 
one  river  a  boom  and  driving  company  may 
necessarily  exiwnd  ?10,000  in  improving  the 
stream,  while  on  another  river  another  com- 
pany might  not  necessarily  expend  to  exceed 
$1,000  to  improve  a  stream  for  booming  and 
driving,  yet  both  companies  would  be  permit- 
ted to  exact  tbe  same  tolls  and  enforce  their 
payment  as  ctmCIusively  reasonable  If  witb- 
In  the  maximum  rates  prescribed  by  the  Leg- 
islature. These  are  manifestly  the  reasons, 
and  excellent  reasons,  for  the  primary  re- 
quirement that  tbe  tolls  charged  and  collect- 
ed shall  be  reascniable  for  such  service. 
Whesi  therefore  any  such  improTer  ot  a  ^ 
stream  shall  charge  a  user  its  established 
tolls.  It  Is  necessary  that  tbe  tolls  charged 
shall  be  shown  prima-  facie  reasonable  in 
order  to  support  a  valid  lien  and  judgment. 
If  disputed,  the  reasonableness  of  the  charge 
is  a  qaestloQ  tta  the  court  to  determine,  and 
that  without  regard  to  the  burdens  this  will 
entail  or  tbe  difficulties  of  applying  the  law. 

We  come  now  to  the  ctmdderaticm  of  the 
question  of  uniformity  in  applying  rates  for 
driving  and  booming,  as  presented  by  re- 
spondent It  is  asserted  that  tbe  ctmditlons 
met  in  improving  and  In  driving  and  boom- 
ing upon  different  streams  "render  it  all  tbe 
more  necessary  that  such  companies  be  giv- 
en, as  they  are  given  under  the  statute,  cer- 
tain discretion  with  reference  to  the  fixing 
of  their  tolls,  in  connection  with  dUFerent 
operating  conditions  as  they  arise.  Other- 
wise a  court  or  Jury  would  fix  in  one  case 
tolls  that  would  in  no  way  be  binding  or 
conclusive  In  another,  interminable  litigation 
would  follow,  confusion  would  result,  and 
different  courts  and  Juries  w^ould  be  flxing 
different  rates  and  tolls  for  the  same  serv- 
ice. Manifestly  a  litigant  in  one  case  would 
not  be  concluded  by  tbe  findings  of  a  court 
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and  Jury  in  anothw,  and  tbe  resoltlng  con- 
fosion  which  would  follow  la  apparent" 

We  are  not  oblivions  to  these  difficulties. 
Hie  trouble  Is  we  must  interpret  the  stat- 
ute as  we  And  It.  Its  first  requirement  is 
that  "all  tolls  charged  and  collected  must 
be  reasonable."  In  any  event.  If  the  rates 
(barged  and  collected  by  such  public  service 
concern  were  not  reasonable,  they  should 
not  t>e  upheld  by  the  courts.  The  boom  and 
driving  companies  owe  their  existence  and 
protection  to  the  law.  It  may  be  that  abso- 
lute parity  and  uniformity  of  the  tolls  charg- 
ed and  collected  cannot  be  maintained.  But 
the  booming  and  driving  companies  cannot 
Insist  on  uniformity  of  rates  to  the  exclusion 
of  reasonableness  of  rates.  If  they  are  en- 
titled to  the  protection  of  the  law  and  of  the 
courts  in  diarglng  and  collecting  reasonable 
tolls,  and  the  users  of  their  facilities  are 
eQually  entitled  to  the  protection  of  the  law 
and  the  courts  against  unreiteonable  and 
therefore  illegal  exactions,  the  law  can  only 
be  upheld  and  administered  by  determining 
the  reasonableness  of  the  charges.  If  one 
requirement  of  the  law  must  go,  that  of  uni- 
formity; U  by  that  is  meant  absolute  uni- 
formityt  Is  the  one  that  must  fall.  Theo- 
t«tlcall7,  it  reasonable  charges  are  allowed 
in  every  case,  a  measure  ct  at  least  rough 
uniformity  must  colndde. 

We  conclude  therefore  that  the  motions  to 
strike  appellant's  affirmative  answers  should 
be  denied,  issues  joined  thereon,  the  cases 
tried  on  the  facta,  and  decrees  be  altered  ac- 
cording to  the  facts  in  Issue. 

The  decrees  of  the  court  below  are  there- 
fore reversed,  and  the  causes  are  remanded 
for  further  proceedings  la  accordance  with 
this  o^nion,  wlUk  costs  of  appeal  to  appel- 
lants. 

PABEBR,  BIXIS,  and  BfAIN,  JJ.,  concur. 

CHADWICK,  J.  (concurring)'  The  state 
has  an  undoubted  right.  In  pn^r  cases,  to 
fix  a  maximum  rate  to  be  charged  for 
freights  or  fares,  but  a  maximum  rate  of 
tolls  and  driving  chaises  for '  rafting  and 
booming  logs  In  tke  streams  of  the  state 
would  violate  the  constitutional  rights  of 
the  citizen.  The  waters  of  this  state  are 
public  highways  for  rafting  and  booming 
logs,  and  but  for  the  statute  the  owner  or 
logs  tributary  to  a  stream  would  have  a 
right  to  drive  and  boom  his  own  logs.  An 
act  taking  away  the  right  to  use  these  nat- 
ural highways  would  be  unconstitutional  un* 
less  the  act  Is  saved  by  a  provision  which  the 
ZiCglslatare  was  careful  to  insert;  that  Is, 
that  the  diarge  shall  be  reasonable  and  not 
exceeding  a  certain  maximum. 

All  of  the  cases  relied. on,  excepting  only 
Underwood  Lumber  Co.  v.  Pelican  Bocmu  Co. 
et  al.,  78  Wis.  76,  45  N.  W.  18,  are  cases  hi- 
Tolving  the  power  of  a  public  service  compa- 
ny to  charge  up  to  a  maximum  for  the  use 
of  a  utility  created  and  controlled  by  it 


They  are  sound,  but  they  do  not  fit  the  case 
at  bar.  They  sound  In  contract.  In  such 
cases  the  right  of  the  Legislature  to  fix  maxi- 
mum rates  has  not  been  denied.  For  in- 
stance, a  public  service  corporation  under- 
takes to  build  a  new  highway  or  a  new 
means  of  transportation ;  to  cut  through 
the  trackless  forests,  or  to  lay  rails  over  the 
oi>en  plains.  In  consideration  of  these  things, 
the  state  can  say  that  all  patrons  may  be 
charged  any  sum  within  a  maximum.  Such 
a  company  does  not,  and  from  the  nature  of 
things  cannot,  be  said  to  assume  a  mcmopoly 
over  a  natural  highway  that  was  common  to 
all  the  people  having  occasion  to  use  it  be- 
fore, and  which,  but  for  some  statute,  would 
still  be  open  to  their  free  and  unobstructed 
use.  In  the  Underwood  Case  two  questions 
were  involved:  First,  had  the  L^islature 
the  power  to  fix  a  maximum  rate  of  tolls; 
and,  second,  whether,  In  that  particular  in- 
stance, the  rate  which  the  company  had  fix- 
ed was  reasonable.  The  court  held  that  it 
was  within  the  power  of  the  Legislature  to 
fix  a  limitation  of  50  cents  per  thousand  feet 
as  a  maximum  charge,  and,  in  so  far  as  a 
maximum  was  concerned,  it  was  a  matter 
of  legislative  discretion.  The  company  had 
fixed  a  rate  of  40  cents  per  thousand,  assert- 
ing it  to  be  a  reasonable  rate.  The,  lumber 
company  contested  this  rate,  asserting  that  It 
was  unreasonable.  The  court  tried  out  the 
Issue  of  fact  and  laid  down'  a  mle  for  de- 
termioing  what  would  be  a  reasonable  rate 
within  the  maximum.  After  stating  the  con- 
tentions of  the  plaintiff  and  the  defendant, 
the  court,  upon  the  authority  of  Pere  Mar- 
quette Boom  Go.  T.  Adams,  44  Mich.  403,  6 
N.  W.  867,  said: 

"It  seems  to  ns  very  clear  that  the  value  of 
all  property  and  rights  of  property  necessarily 
devoted  or  used,  and  all  labor  or  services  neces- 
sarily employed,  and  all  disbursements  necessa- 
rily made,  and  all  expenses  Becessarily  incurred, 
by  the  boom  oompanv  in  receiving,  sorting,  stor- 
ing, and  delivering  logB  and  timber,  should  be 
considered  in  determining  what  is  a  reasonable 
compensation  for  such  services." 

And  farther,  after  restating  Its  finding 
that  a  50-cent  maximum  toll  could  not  be 
attacked  as  an  abuse  of  legislative  discre- 
tion, continues: 

"The  boom  company  fixed  the  amount  at  40 
cents  per  thousand  feeL  It  seems  to  have  been 
reasonable.'* 

It  will  thus  be  seen  that  the  court  not  only 
found  In  the  "mass  of  evidence  in  this  case" 
what  was  a  reasonaUe  rate,  but  laid  down 
a  rule  for  finding  a  reasonable  rate  in  all 
future  cases.  Although  confidently  relied 
on,  the  case  does  not  uphold  the  decrees  of 
the  lower  court.  As  I  read  it,  it  sustains 
the  position  of  the  appellant  In  this  case, 
both  on  the  law  and  the  fact. 

Brooklyn  Union  Gas  Co.  v.  N.  Y..  188  N. 
T.  334,  81  N.  B.  141, 15  L.  R.  A  (N.  S.)  763. 
117  Am.  St  Rep.  868,  Is  the  only  case  cited 
in  which  the  power  of  courts  to  inquire  in- 
to the  reasonableness  of  a  rate  below  the 
maximum  was  In  Issue.  The  statute  in  that 
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case  did  not  require  tb&t  tbe  rate  sbould  be 
reasonable  and  then  set  a  maxlmain,  but 
provided  only  that  the  charges  should  not  ex- 
a  certain  amonnt 

It  seems  to  me  that  the  considerations  to 
which  I  have  adverted  must  have  occurred 
to  the  Legislature  at  the  time  It  defined  the 
rights  of  logf^ng  and  boom  companies  and 
UnUted  the  charges  and  tolls  to  be  exacted 
for  their  services.  Otherwise  It  would  have 
said  in  plain  words  what  respondent  con- 
tends for;  that  Is,  that  any  rate  not  ex- 
ceeding the  maximum  was  a  fair  charge. 

If  our  construction  of  the  statute  Is  not 
sound,  the  word  "reasonable"  Is  redundant. 
To  reject  it  would  violate  a  well-settled 
canon  of  construction.  As  I  view  the  law,  it 
Is  possible  to  give  force  and  meaning  to 
every  word  of  the  statute ;  whereas  respond- 
ent, to  sustain  its  reasoning,  must  annihilate 
the  very  words  which  were  Intended  to  save 
the  statute  from  attack  npon  constitutional 
grounds. 

Moreover,  respondent  has  Itself  construed 
the  statute,  and  by  Its  own  act  should  now 
be  held  to  admit  that  It  can  charge  no  more 
than  a  reasonable  rate,  whatever  the  maxi- 
mum fixed  by  statute  may  be.  When  It  fixed 
65  cents  for  driving  and  40  cents  for  boom- 
ing both  being  within  the  maximum,  It  would 
seem  that  it  recognized  that  its  power  to 
take  tolls  was  limited  to  a  reasonable  sum 
within  the  maximum.  It  Is  no  answer  to 
this  proposition  to  say  that  a  boom  and 
driving  company  may  grant  its  favors  at 
will  wltbln  the  limit  of  Its  power  to  charge 
fbr  services.  Private  rights  do  not  hang 
upon  a  thread  so  slender,  especially  when 
the  power  to  maintain  a  compulsory  serv- 
ice and  charge  at  all  is  dependent  upon  the 
will  of  the  people  themselves.  No  citizen 
should  be  made  dependent  in  the  assertion 
of  his  rights  upon  the  benevolent  Impulses 
of  a  pnbli';  service  corporation.  It  bas  not 
always  been  a  dependable  thing.  On  the  con- 
trary, the  rights  of  such  corporations  should 
be  strictly  defined  by  law,  and  their  charges 
should  always  be  open  to  Inquiry,  unless  In- 
deed the  Le^slnture  has  fixed  a  maximum 
that  Is  not  offensive  to  some  provision  of 
the  Gonstltatlon. 

FULLERTON,  J.  I  concur  for  the  rea- 
sons stated  by  Judge  CHADWICK. 

MORRia.  a  J.,  and  MOUNT*  dissent 
BAUSBfAN,      did  not  sit 

(88  Wash.  5B2)  " 

CITY  OP  BEEMERTON  v,  BREMERTON 
WATER  &  POWER  CO.  (OARRISON- 
PISHEB  CO.,  Intervener),    (Na  12794,) 

(Supreme  Court  of  Washiogton.    Dec.  3,  1915.) 

L  ApFEAi,  AND  Ebrob  «=>387— Disuissal— 
Delat  in  Filing  Bono. 

Under  the  statute  providing  that  an  appeal 
Rholl  be  ineffectual  for  any  purpofie  uolesa  the 
bond  in  support  thereof  be  filed  within  five  days, 


a  cross-appeal  will  be  dismissed  where  the  bond 
was  not  filed  until  seven  days  after  tbe  filing 
of  the  enM»-api>eal,  aa  tbe  statute  applies  to  a 
cross-appeal,  wbldi  la  wboUj  an  Independent 

proceeding. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  20&4-2076;  Dea  Dig.  «=> 
387;  Reference,  Cent  Dig.  |  221.] 

Z  Afpiax.  Ann  Ebbob  ^9686— Soopb  or  Bb- 
viBw— Appeal  fboh  Past  or  Dbcbeb. 
Even  In  equity,  where  tbe  Supreme  Court 

reviews  de  novo,  It  has  jariadicdon  to  review 

only  so  much  of  the  decree  aa  is  appealed  from. 
{Ed.  Note. — For  other  cases,  see  Aweal  and 

Error,  Cent  Dig.  SS  3045-3648:  Decs.  Dig.  ^ 

895:  Reference,  Cent  Dig.  {  225.] 

S.  APPEAI.  AND  Bbbob  ^aSOS  —  RETmr  — 
RlOHT  TO  ASSIQH  GBOSS-EbSOBS. 

After  the  dismissal  ot  a  cross-appeal  as- 
signments of  error  of  the  eroaa-utpdlant  cannot 

be  considered. 

I  Ed.  Note. — For  other  casee,  see  Appeal  and 
Error.  Cent  Dig.  H  3169-3173;  Dec  Dig.  ^ 
803.] 

4.  WA-nsBS  ARo  Watbb  Coubses  «S3183— Ac- 
quisition or  Watebwobks  bt  Public  Au* 
TnoRrnE&— TiUB  or  TaAnsm. 

Under  a  franchise  toe  tbe  constructif»i  of  a 
waterworks  system,  which  provided  that  at  the 
expiration  of  ten  years  the  dty  might  bny  the 
plant  at  a  price  fixed  by  appraisers,  not  ex- 
ceeding the  actual  cost  of  the  plant  plua  10 
per  cent,  even  though  a  precedent  tender  was 
not  necessary  to  sustain  an  action  by  the  cit^ 
for  specific  performance,  the  cl^  was  not  en- 
titled to  possession  or  to  the  pronts  of  the  plant 
until  it  had  the  means  ready  for  purcfaaaint;  the 
plant  and  was  actually  ready  to  pay  therefor. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  277,  278;  Dea 
Dig.  «=»183.] 

5.  Watebs  and  Water  Coubses  «es»1S3— Ao- 
quismoN  or  Watxbwobks  bt  Publto  Axh 
THOBiTiES— Valuation  or  Plant. 

The  expense  to  tbe  holdw  of  tbe  franchise 
for  the  lowering  of  water  mains  during  street 
grading  was  a  part  of  the  cost  npon  wnicb  the 
price  to  the  city  was  to  bo  computed,  wfaere  the 
evidence  showed  that  this  was  a  plant  cost  a»d 
cot  an  operatina  expense,  though  the  franchise 
further  provided  that  all  mains  and  laterals 
should  be  laid  two  feet  below  grade,  or,  where  it 
was  not  possible  to  lay  them  below  grade,  two 
ff-et  below  the  surface  of  the  ground,  and  be  re- 
laid  "at  the  company's,  expense"  after  gradiax, 
as  this  did  not  rdieve  tbe  city  of  its  liability  to 
pay  such  expense  as  a  part  of  the  coat  of  tbe 
plant  if  it  elected  to  become  a  porchaser. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Difc  %%  277,  278;  Dec, 
Dig.  «=5»183.] 

6.  Waters  and  Water  Courses  ®=»183— Ac- 
QvismoN  or  Watebwobks  bt  Public  Au- 
thorities—Valuation OF  Plant. 

Where  customers  installed  meters  at  their 
own  expense,  but  were  subsequently  reimbursed 
by  the  water  company  by  a  water  ulowance,  tbe 
amount  of  such  reimbursement  vas  jftoperly  in- 
cluded in  tbe  cost  of  tbe  plant;  the  meters  re- 
ntaining  the  property  of  the  company  and  pass- 
ing to  the  city. 

[I'M.  Note,— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  277.  278;  Dee. 
Dig.  «=3l83,] 

7.  Watebs  and  Wateb  Ooubsbs  «=»183— Ao* 

Qutsn'ioN  or  Watebwobkb  bt  Pubuc  Au- 
TnoRiTiES— Valuation  or  Plant. 

An  amount  allowed  as  part  of  tbe  cost  for 
the  serviceB  ot  the  higher  officers  of  the  com- 
pany which  constructed  the  system  and  which 
was  Included  In  the  purdiase  price  for  which  tbe 
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Slant  was  tnraed  over  by  each  companr  to  two 
idiTidaals  was  improperlj  indadea  u  a  part 
of  the  cost,  where  it  appeared  that  such  uidl- 
viduals  were  intereated  in  the  compaii7i  that 
a  rough  mm  waa  agreed  upon,  and  that  the  dii- 
tribomm  of  thU  charge  between  tiw  plant  In 
qaestitHi  and  other  plants  built  by  such  company 
was  somewhat  specuIatiT& 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  K  277,  278;  Dec. 
Dig.  ^183.] 

8.  Waivbb  and  Waixb  Coubses  ^=>183— Ac- 

QUISITIOH  OF  WATBBWOBKB  BT  PUBUO  AU< 
TBORrriBS— YAX.UATI01f  OF  PLANT. 

Where  the  then  holders  of  the  ftmncblse 
made  large  additions  to  the  system  oat  oC  earn- 
ings and  from  personal  advances  without  issuing 
bonds  or  incQiring  general  loans,  intereat  there- 
on during  constnieuoD  was  a  part  of  the  cost  of 
the  plant. 

[Ed.  Note— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  H  277,  278;  Dec. 
Dig.  ^188.] 

9.  Specific  Pebfokuahoi  ^=>127 — Dkcbib — 
Impohing  Con  ditto  W8. 

Wbere  the  contract,  spedfle  performance 
of  which  was  sought,  was  ambiguous  in  a  num- 
ber of  particulars,  terms  imposed  upon  plain- 
tiff by  the  decree  for  specific  performance  could 
be  little  complained  of,  as  speciQe  perforqiance 
is  not  a  matter  of  right,  and,  where  there  Is 
an  ambigoit;  In  the  contract,  the  partr  aeeUng 
apeeifle  performance  is  asking  some  <» 
UTOT  from  a  court  of  equity. 

[Ed.  Nota^FtffOther  cases,  aea  Specific  Per- 
formance. Cent  Dig.  H  406-411;  Dee.  Dig: 

10.  SPBcino  Perfobuanoe  ^»127— Dkhbb— 

Adthobiit  of  Cotjbt. 

In  a  suit  for  specific  performance'  of  a 
provision  In  a  -frandiise  for  the  construction  of 
a  waterworks  systwn  that  the  city  at  the  expira- 
tion of  ten  years  might  bay  the  astern  for 
actual  cost  plus  10  per  cMit,  the  coart  in  its  de- 
cree bad  no  authority  to  order  a  bond  election, 
but  did  have  authority  to  require  payment  to  bo 
tendered  within  a  reasonable  time  fixed  by  it 

[Ed.  Note.™ For  other  cases,  see  Specific  Per- 
tormance,  Cent  Dig.  U  406-411;   Dec  Dig. 

Department  2.  Appeal  from  Superior 
Coort,  King  County;  J.  T.  Ronald,  Judge. 

Action  by  the  City  of  Bremerton  against 
the  Bremerton  Water  &  Power  Company,  in 
vhich  the  Garrlaon-Flsber  Company  inter- 
vened.  From  the  judgment,  plaintiff  appeals, 
and  the  Intervener  cross-appeals.  Crosa-ap- 
jieal  dismissed,  and  decree  modified,  and 
affirmed  on  plaintiff's  appeal, 

Bryan  &  Colvin,  of  Seattle^  tor  appelant 
Kerr  St  McCord  and  Piles  &  Howe^  all  of 
Seattle,  for  respondent 

BAUSMAN,  J.  In  1902  the  town  of  Brem- 
-ert<m,  now  a  dty  of  the  third  class,  granted 
to  H.  Orchard  and  his  assigns  a  .^year  fran- 
chise for  the  sale  of  water  to  the  town  and 
Its  inhabitants.  The  contested  feature  in 
this  franchise  was  section  2,  of  wbldi  we 
hare  italicized  the  most  material  portions: 

**The  rights  hereby  granted  to  the  said  gran- 
-teea  by  the  first  section  of  this  ordinance  shall 
be  for  the  period  of  thirty  years  after  the  pas- 
sage and  approval  of  this  ra^lnance  and  after 
the  acceptance  of  the  same  by  the  grantees: 


Provided,  however,  thafai  the  expiration  of  ten 
ycarg  from  the  date  of  the  acceptance  of  this 
franchise  for  the  said  system  of  waterworks,  the 
tovm  of  Bremerton,  or  it9  legal  auecettora',  $hall 
have  the  right  to  purchaee  the  entire  system  of 
waterworks,  herein  authorized  and  provided  for, 
at  the  price  upon  which  aaid  system  at  the  ex- 
piration of  »md  ten  years  ana  at  the  time  of 
the  proposed  purchase,  it  paying  eight  per 
dentum,  net,  per  annum,  or  twelve  and  a  half 
(12^)  timet  the  net  annuai  revenue  at  the  ex- 
piration of  ten  years,  taking  as  such  annual 
revenue  the  average  for  three  yeart,  including 
the  tenth  year:  Provided,  that  if  the  town  of 
Bremerton  and  H.  Orchard,  his  bdrs,  successors 
and  assigns,  shall  be  unable  to  agree  upon  the 
price  to  be  paid  for  the  plant  at  the  expiration 
of  ten  (10)  years,  then  the  price  thall  be  deter- 
mined op  appraitert  to  be  sdected  as  follows, 
via.:  The  owner  or  owners  of  said  plant  to 
name  one,  Uie  town  of  Bremerton  bS  name  an- 
other, these  two  to  select  a  third ;  but  none  ot 
such  appraisers  shall  be  residents  or  owners  of 
any  property  in  the  town  of  Bremerton,  or  the 
owners  of  any  stock  of  the  corporation  owning 
said  plant  at  the  time  ot  the  selectira  or  of 
any  action  taken  in  the  premises  and  the  jnice 
to  be  agreed  upon  and  fixed  hy  t<Ud  apprattert 
shall  not  etceed  ten  (10)  per  oent.  above  the 
actual  cost  of  said  plant,  tnclitding  the  cost  of 
bettermentt  that  may  have  been  added  thereto: 
Provided,  also,  that  in  estimating  the  value  of 
said  plant  the  value  of  right  <x  way  or  any 
other  concession  hueby  granted  shall  not  be  con- 
sidered." 

Ordiaid  asslffoed  tbli  franchise  to  Oia 
Fadflc  Coast  Pipe  Company,  which  in  turn 
asrigOBd  it,  In  1906,  to  Mesna.  Oarrtson  ft 
Flaber  (not  to  be  confounded  with  the  IncoT' 
porated  respondent  intervener).  These  per- 
sons assigned  it  to  the  Bremerton  Water  ft 
Power  Company,  reqiondent,  and  finally  that 
corporation  assigned  It  to  the  incorporated 
respondent  and  Intorener,  Oarriaon-Flsner 
Company. 

In  1912  the  cit^r,  resolving  to  bay  this 
plant,  passed  the  following  resolution,  a  por- 
tion of  which  also  we  have  Italicized: 

"Hesfdved  that  It  is  the  intention  of  the  city 
council  to  avail  itself  of  its  option  to  buy  the 
said  plaut  and  that  the  city  of  Bremerton  stands 
ready  to  pay  to  the  Bremerton  Water  ft  Power 
Company  for  the  same  the  actual  oott  of  said 
plant,  plvt  ten  per  cent.,  as  in  the  said  fran- 
chise provided.  The  said  amount  to  be  deter- 
mined by  the  finding  that  may  be  made  by  the 
PubUo  Vtilitiet  Commission  of  Washington  as 
the  actual  cost  of  aame.  If  the  said  Bremerton 
Water  ft  Power  Company  will  not  abide  by  the 
finding  of  the  said  commission,  the  city  council 
stands  ready  to  arbitrate  the  matter  under  the 
provisions  of  the  said  franchise  and  is  now  pre- 
pared to  name  its  arbitrator. 

"Resolved,  furthn*,  that  a  copy  of  this  residn- 
tion  shall  be  delivered  to  the  local  manager  of 
the  said  Bremerton  Water  ft  Power  Company, 
and  the  said  company  is  hereby  requested  to 
reply  thereto  at  the  not  meetit.g  of  this  coun- 
cil, in  order  that  tba  conndl  may  make  such 
preparations  as  may  be  necessary  to  c<xnpleto 
the  said  purchase." 

Controversies  arose,  not  only  as  to  the 
right  of  the  city  to  buy  at  all,  bnt  as  to  the 
basis  of  payment  as  well ;  the  city  becoming 
plaintiff  in  this,  .an  action  for  specific  per^ 
formance.  The  lower  court  on  March  27, 
1916,  sustained  the  city's  action  on  condition 
of  Its  paying  respondent  (219,552.30  before 
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July  1.  1915.  From  this  decree  tbe  city  ap* 
pealed  its  alloiriiis  too  much,  and  tbe  re- 
spoqdent  cross-appealed  as  allowing  too 

little. 

[1, 2]  The  eross-ai^wal  raised  also  questions 
more  radical,  bat  we  are  compelled  to  dla* 
miss  that  on  motion  of  the  other  side,  because 
the  bCHid  in  sn^Mrt  of  the  cross-appeal  was 
not  flled  within  the  time  required  by  law. 
Apparratly  seascmably  executed,  it  was  not 
lodged  in  the  clerk's  office  until  seven  days 
after  the  filing  of  the  cross-aK>eal.  This  is 
too  late.  The  law  leaves  ns  no  option ;  for 
it  provides  that  an  appeal  shall  be  inefltectual 
fbr  any  purpose  unless  the  bond  be  filed 
within  five  days.  From  the  statutory  lan- 
guage croBS4^)^lant  seeks  escape  by  con- 
tending that  it  relates  to  ai^ieal,  and  not  to 
cross-appeal.  With  this  contentlfHi  we  cannot 
agree.  A  cross-a^^eal  Is  wholly  an  indepen- 
dent jffoceedins,  and  the  Jurisdiction  which 
this  court  obtains  by  tbe  other  park's  appeal 
Is,  even  In  eqni^,  where  we  review  de  novo, 
a  jurisdiction  to  review;  only  so  much  of  the 
decree  as  that  appeal  has  brought  to  ns.  In 
the  remainder  appellant  acquiesces,  and  so 
does  the  respcmdent,  except  as  it  properly 
cross-appeals.  Tacoma  v.  Tocoma  Ught  & 
Water  Co..  16  Wash.  288,  47  Pac.  738 ;  Whit- 
ing V.  Doujghtcm,  81  Wash.  327,  71  Pae.  102G ; 
In  r«  Littlefleld,  61  Wash.  150,  112  Pac.  234. 

[3]  Nor  do  we  find  anything  In  the  deci- 
sions of  tbis  court  which  would  enable  us  to 
consider  ai^  assignments  of  orror  c£  the 
cross-apptilant  after  dismissing  Its  ai^ieal. 
The  cross-appeal  is  dismissed. 

Respondent  In  turn  has  moved  to  dismiss 
the  principal  aweal  <m.  the  ground  that,  by 
appellant's  actions  after  the  decree  b^ow, 
the  city  has  both  acquiesced  in  ijt  and  taken 
steps  to  enjoy  its  benefits.  Some  circum- 
stances lend  color  to  su^  an  inclination  on 
the  part  of  the  city,  but  we  do  not  find  foots 
sufficient  to  warrant  such  a  concInsioD. 
Without  discussing  this  point  further,  we 
overrule  ttie  respondent's  motion  to  dismiss. 

These  rulings  confine  ns  to  the  grievances 
of  the  appellant  dty,  which  demanded  spe- 
dflc  performance  of  sale  on  the  clause  "cost, 
plus  ten  per  cent."  As  for  the  respondent 
interroier,  that  party  did  by  cross-oomplaint 
<after  some  [vellminary  opposition  to  sale  at 
all)  pray  also  for  specific  performance.  But 
this  is  based  upon  the  clause  "twelve  and  a 
half  (12V9  times  the  net  annual  revenue," 
and  it  demanded  $289,616.66.  In  othw  words, 
the  ctt7  claimed  the  second,  the  owners  the 
first,  clause  of  the  franchise.  Tbe  lower 
court  measured  by  the  former,  and  so  far 
held  with  the  city,  but  it  Imposed  a  price  of 
wblch  the  dty  c<xnplains. 

[4]  Tbe  qnestlim  now  Is  simply  one  of 
price,  and  by  the  failure  of  the  cross-appd- 
lant's  appeal  \we  are  conQned  to  the  clause 
adopted  by  the  lower  court,  "cost,  plus  ten 
per  cent."  Before  ccmsldering  the  Ingredients 
of  that  price,  we  may  discuss  a  general  ques- 
tion which  runs  through  appellant's  entire 


argument.  The  dt^'s  contention  Is  that  no 
tender  was  necessary  before  suit,  that  from 
the  time  of  its  dedslon  and  announcement 
to  buy  the  property  In  equity  belonged  to  the 
dty,  and  that  from  April  7,  1012.  the  dty 
should  be  allowed  the  profits  of  the  plant 
But,  even  if  precedent  tender  be  not  neces- 
sary to  sustain  this  action  (a  question  whldi 
has  now  disappeared  with  the  cross-appeal 
in  any  event,  and  which  possibly  disappeared 
when  the  cross-complaint  was  filed).  It  does 
not  follow  that  tender  can  be  ignored  In 
dating  valuation.  The  dty  admittedly  did 
not  have  tbe  means  ready  for  a  purchase 
when  it  began  this  action,  nor  has  it  ever 
had  them  since,  and  this  court  must  assume 
that  It  could  raise  tbis  money  only  by  Issu- 
ing bonds  whidi  ml^t  be  refused  by  tbe 
people  at  the  polls,  or  fail  of  sale  in  the 
market.  Without  reckoning,  then,  delays 
from  the  o|^K)siti(m  of  the  owner,  we  must 
bear  In  mind  the  uncotalnt?  of  the  purchas- 
er. The  owner  Is  dearly  entitled  to  posses- 
sion until  the  purdiaser  Is  actually  ready 
to  pay ;  for  tbe  pn^rty  is  his  until  be  Is 
paid.  By  some  acddmt  the  plant  might  be 
ruined  or  extensively  impaired.  In  whldi 
event  the  dty  would  surdy  not  accept  it 
Accordingly  the  owner,  having  the  burdens 
of  ownership.  Is  surely  entitled  to  its  profits. 

It  is  also  asserted  that  there  have  been 
excessive  and  exorbitant  rates  which  shonld 
be  reckoned  against  the  owner  in  fixing  the 
price.  For  this  statement  we  find  no  war- 
rant in  the  record.  On  the  contrary,  the 
Public  Service  Commission  had  a  hearing 
on  this  subject,  axid  adjudged  these  rates  to 
be  fair. 

Coming  to  tbe  several  Items  which  appel- 
lant s^ks  to  have  revis^  here,  we  must  re- 
mark that  they  have  all  been  patiently  estab- 
lished by  a  referee,  with  the  aid  of  experts  on 
both  sides,  and  with  much  valuable  data  from 
the  Public  Service  Commission,  that  they 
were  severally  confirmed  by  the  lower  court, 
and  that  we  find  nothing  In  the  testimony  to 
warrant  our  disturbing  them  as  dedded  facts. 
In  so  far,  however,  as  they  were  adjudicated 
on  prlndples  of  law,  we  shall  now  examine 
them.  Wha.t  the  lower  court  did  was,  after 
separately  establishing  items,  to  fix  an  ag- 
gregate of  $199,593,  and,  adding  the  10  per 
cent.  It  made  the  total  purchase  price  $219,- 
052.36,  as  of  August  1,  1914,  from  which 
date  he  reckoned  the  sale.  Ui>on  that  there 
was  decreed  6  per  cent.  Interest  to  the  own- 
er until  actual  payment;  and  an  acix>nntiiig 
on  the  intermediate  receipts  and  disburse- 
ments. We  shall  now  take  up  the  Items  In 
the  order  in  which  they  are  attacked  by  ap 
pellant 

[I]  1.  Eleven  thousand  and  forty-three  dol- 
lars Is  ctHu^alned  of  as  wrongfully  allowed 
the  owner  for  the  lowering  of  mains  durlnc 
street  gradtog,  and  ai^IIant  with  much  con- 
fidence dtes  the  following  admitted  provlaioc 
q£  the  franchise: 
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"That  aU  mains  and  laterals  to  be  laid  two 
feet  below  grade,  and  that,  where  it  is  not  pos- 
sible to  lay  said  mains  below  grade,  they  are  to 
be  laid  two  feet  below  the  surface  of  the  ground, 
and  to  be  relaid  at  the  company's  expense  after 
grading;  that  tiie  surface  of  the  ground  Is  to 
be  pot  in  as  good  condition  after  laying  the 
mains  and  laterals  as  before."  . 

The  words  "at  the  company's  expei^,'' 
appellant  argues,  are  palpably  In  conflict 
with  the  lower  court's  allowance  of  this  Item. 
Bnt  appellant's  argument  is  based  on  oonfa- 
slon  of  terms.  Were  a  third  person.  Instead 
of  Bremerton,  under  engagement  to  buy  this 
plant  "at  actual  cost,"  the  owner  surely 
conld  prove  that  the  cost  of  the  plant  was 
the  greater  through  the  mains  he  had  had 
to  lower — a  contention  that  would  have  to  be 
determined  by  the  general  practice  of  audi- 
tors in  public  service  corporations.  In  a 
word:  Is  the  lowering  of  mains  an  operat- 
ing expense  or  a  plant  cost?  The  mere  pro- 
vision here  that  this  was  to  be  done  at  the 
owner's  expense  means  no  more  than  that 
It  is  not  to  be  done  by  taxation  either  from 
the  general  public  or  by  assessment  to  abut- 
ting owners.  The  city  for  its  part  might 
determine  never  to  buy  the  plant  at  all,  and 
this  provision  was  obviously  Inserted  to  pro- 
tect the  city  from  any  claim  of  damages  by 
the  owner  or  to  injunction  against  alleged 
unreasonable  or  too  frequent  changes.  The 
city  was  not  to  escape  from  the  position  of 
a  purchase:  when  it  should  elect  to  become 
a  purchaser,  and,  if  a  private  purdtiaser  un- 
der aigagement  to  pay  tor  the  plant  its  ac- 
tual coat  would  have  to  assume  lowering  of 
mains  to  altered  grades  as  a  plant  cost,  then 
the  city,  when  it  should  become  a  purchaser, 
would  have  to  assume  it  too. 

NoW,  on  the  question  whether  this  expense 
was  a  plant  cost  abundant  testimony  was 
taken.  The  testimony  ia  overwhelming  that 
It  was.  In  fine.  It  Is  just  because  these  mains 
weie  to  be  lowered  **at  the  cost  of  the  gran- 
tee," tliat  It  now  becomes  a  cost  whidi  the 
imrchaaing  city  must  assume  under  its  bar- 
gain. This  item  accordingly  was  properly 
added  to  the  purchase  price. 

[8]  Under  the  same  assignment  of  error 
appellant  has  complained  of  a  small  item 
of  ?441,  allowed  as  reimbursement  to  the 
owner  for  the  installation  of  meters.  Now, 
these  meters  did  not  become  the  customers', 
but  remained  the  owner's,  property,  and  will 
pass  to  the  city ;  the  evidence  showing  that 
they  were  paid  for  by  the  company  in  the 
water  allowance  to  consumers.  This  Item 
most  remain  as  established  below. 

(7]  2.  On  February  26,  1906,  the  plant 
was  sold  by  the  owners  to  the  partners  Gar- 
rison &  Fisher,  who,  as  we  have  stated  above, 
ore  not  to  be  cofifouoded  with  the  respondent 
cori>oration  Garrlson-Flsher  Company.  The 
purchase  price  was  the  sum  of  $70,000, 
When  these  partners  came  to  buy  the  prop- 
erty, they  found  the  cost  entered  on  the  books 
$63,190.   What  they  paid  was  $70,000.  The 


difference,  $6310,  was  made  a  part  of  the 
present  purchase  price  to  the  dty,  not  for 
the  mere  reason  that  Garrison  &  Fisher  had 
paid  that  amount,  but  because,  on  evidence. 
It  was  adjudged  reasonable  that  they  should 
have  paid  It;  in  other  words,  $70,000  was 
adjudged  the  actual  cost  of  the  plant  at  that 
time;  so  the  lower  court  allowed  $6,810  un- 
der this  head,  and  added  to  it  the  stipulated 
10  per  cent,  making  In  all  $7,491. 

It  appears  that  the  pipe  company,  while 
constructing  the  plant  and  before  their  sale 
to  Garrison  &  Elsher,  had  failed  to  enter  up- 
on the  books  allowances  for  services  of  their 
higher  t^cers,  or  what  might  be  called  rea- 
sonable overhead  charges  in  the  construction 
of  the  plant;  and  it  would  seem  on  hasty 
consideration  as  If,  even  after  lapse  of  time^ 
some  allowances  In  that  respect  might  be 
made.  But,  upon  full  consideration,  we  must 
sustain  the  objection  of  the  city  to  this  Itenk 
The  trouble  to  begin  with  Is  that  it  is  too 
vague.  We  do  not  question  to  be  sure  the 
good  faith  of  Garrison  &  Fisher,  but  it  is  not 
to  be  forgotten  that  they  were  then  interest- 
ed in  their  own  vendor,  the  pipe  company, 
and  that  they  must  have  dealt  with  this  Iteta 
somewhat  ienioitly.  The  round  number  It- 
self, $70,000,  la^  predsion  of  estimate.  A 
rongh  sum  was  agreed  upon.  Nor  in  any  of 
the  accounting  In  the  lower  court  was  this 
Item  givoi  the  [O'eclsion  which  the  experts 
were  able  to  give  to  most  ot  tiie  others. 
Moreover,  the  pipe  company  was  engaged  In 
building  other  ^nts  as  well  as  this,  and 
the  dlstrlbttUtm  or  appoi1i<mm^t  of  this 
overhead  charge  is  somewhat  speculative^ 
Indeed,  it  may  well  be  said  that  th^  over- 
head It^ms  are  something  which  the  tiien 
owners  not  only  did  not  pay,-  but  actually 
saved.  At  all  events,  we  are  not  satisfied 
that  this  should  be  Included  in  a  contract 
calling  for  purchase  at  actual  cost  The 
item  Is  accordingly  disallowed. 

[8]  3.  Both  the  lower  court  and  the  referee 
allowed  $3,101  as  "interest  during  construc- 
tion" since  February,  1906.  This  was  for  the 
period  following  the  purchase  by  Garrison 
&  Fisher,  who  since  their  purchase  had  made 
large  additions  out  of  earnings  and  from 
PNwnal  advances  without  issuing  bonds  or 
incurring  g^eral  loans.  This  It^  Is  prop- 
erly allowed  as  one  ot  cost  of  plant.  To  il- 
lustrate: Had  bonds  been  floated,  their  in- 
terest charge  would  manifestly  have  been 
a  cost  Ingredirat.  Now,  tl  e  owner  Is  surely 
entitied  to  allowance  in  the  same  way  wheth- 
er he  advanced  the  money  himself  or  left 
idle  in  the  treasury  fbr  current  and  impend- 
ing construction  earnings  which  he  could 
have  tAkea  out  as  dividends.  We  may  add 
that  our  Public  Service  Commission  has  had 
to  fix  this  kind  of  item  In  Its  general  practice, 
which  is  as  follows: 

"Charge  to  this  account  all  interest  on  loans 
obtained  and  on  notes  issued  for  money  borrow- 
ed for  construction  purpoaea  or  for  the  purcbasa 
of  equipment" 
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And  the  Interstate  Oommwce  Conuulsakm 
Is  equally  emj^tic: 

"This  account  shall  also  include  reasonable 
ctiarges  for  interest  daring  the  construction  pe- 
riod, on  the  owners'  «wn  funds  used  temporar- 
ily during  soch  period  for  oonstmctioa  pur- 
poses." 

We  are  satisfied  with  the  flndlngs  of  Uie 
lower  court  In  this  respect. 

[t]  4.  The  third  assignment  of  error  is 
again  discussed  with  assignments  Duml>ered 
4  and  6,  which  we  now  consider.  The  lower 
court,  fixing  August  1,  1914,  as  a  date  to  be 
reckoned  to,  allowed  respondent  as  cost  of 
plant  whatever  bad  been  added  up  to  that 
date.  The  city  claims  that  nothing  should 
he  allowed,  no  improvement  charge  reim- 
bursed, or  profits  withdrawn  In  this  respect 
since  April  7.  1912,  when  its  notice  of  pnr- 
chase  matured.  This  argument  we  have  al- 
ready answered.  The  company  Is  entitled 
to  the  profits  until  It  la  met  by  a  tender.  We 
repeat  that  we  are  not  now  deciding  wheth- 
er tender  actual  or  constructive  is  necessary 
in  order  to  sustain  this  action;  for  the  cross- 
complaint  has  placed  respondent  In  the  posi- 
tion of  acquiescing  in  a  aal^  and,  it  any 
rights  remained  to  respcmdent  In  this  reflq;>ect, 
they  were  lost  with  Its  cross-appeal.  But 
that  the  owner  is  entitled  to  its  profits  until 
actual  tender  Is  very  dear.  Nor  must  it  be 
forgotten  that  any  terms  imposed  upoa  the 
city  In  respect  to  this  tender  can  be  little 
complained  oft  for  the  reason  that  specific 
perfonnance  Is  not  a  matter  of  righL  Courts 
prefer  to  leave  parties  the  right  to  break 
their  CG.itracts  and  to  respond  In  damages; 
the  action  for  stiecific  performance  being  a 
device  of  equity  to  enforce  contracts  of  pe- 
culiar value  and  Importance.  Wherever 
there  Is  an  ambiguity  In  the  contract  though, 
the  party  seeking  specific  performance  must 
regard  himself  as  asking  some  degree  of  fa- 
vor from  a  court  of  equity.  WUlard  v.  Tay- 
loe,  8  Wall.  557,  19  L.  Bd.  601 ;  Hennessey  v. 
Woolworth.  128  U.  S.  438,  442,  9  Sup.  dt 
109,  32  L.  Ed.  500;  Pope  Mfg.  Co.  v.  Gor- 
mully.  144  U.  S.  224,  236,  12  Sup.  Ct  637. 
36  li.  Ed.  420;  McDanlels  v.  Whitney,  38 
Iowa,  60,  70. 

The  dty  of  Bremerton  Is  nnfortunate  in 
the  contract  which  it  seeks  to  enforce  In  this 
action ;  for  the  ambiguities  of  that  contract 
are  very  obvious.  Nor  was  the  city  felicitous 
In  the  words  In  which  It  announced  Its  inten- 
tion to  purchase ;  for,  comparing  its  language 
with  that  of  the  contract  under  this  head,  it 
might  well  have  been  doubted,  if  the  ques- 
tion were  left  open,  whether  the  terms  an- 
nounced both  as  to  price  and  method  of  valu- 
ation were  a  proper  compliance  with  its  con- 
tract Elqualiy  uncertain  was  the  contract 
in  the  provision  as  to  which  three  years  were 
to  be  employed  in  computation.  The  lower 
court  for  its  part  has  selected  the  last  three 
of  the  ten,  and  we  are  satisfied  with  that 
selection.  Under  this  head,  therefore,  we 
b<^d  that  appellant  Is  in  no  position  to  press 


tts  third,  fonrOi,  or  fifth  aflslgnnmit  of  error; 
that  It  is  not  In  posses^m  as,  and  has  not 
yet  become,  the  equitable  owner.  Even  thoeb 
courts  which  bave  relaxed  the  rule  of  actual 
tender  havQ  still  Insisted  upon  one  of  readi- 
ness, willingness,  and  present  ability.  Coon- 
rod  V.  Studebaker,  63  Wash.  32,  101  Pac. 
489 ;  MUls  v.  Huggins.  14  N.  a  58. 

In  Bigier  v.  Moi^iatt,  77  N.  the  court 
says,  at  page  S18: 

"llie  refusal  of  the  defendant  to  perform,  al- 
tbouftb  it  obviated  the  necessity  of  a  formal  ten- 
der of  a  deed,  did  not  dispense  with  the  necessity 
of  showiDg  that  the  plaintiff  was  able,  ready, 
and  wUiiag  to  perform,  and  ordinarily  this  re- 
quires that  the  deed  called  for  by  the  contract 
should  be  prepared  and  ready  for  delivery." 

See,  also,  Eddy  r.  Davis,  116  N.  Y.  247, 
22N.  B.862. 

[II]  6.  In  its  sixth  assignment  of  error  the 
dty  complains  of  the  lower  court's  ordering 
a  bond  election,  and  In  its  seventh  complains 
that  tender  was  to  be  performed  by  August  1, 
1915,  under  penalty  of  dismissal  <tf  this  ac- 
tion. In  the  fbrmer  ruling  the  lower  court 
was  wrong.  The  Judicial  tribunals  have  no 
aucb  power.  On  the  other  hand,  the  lower 
court  did  bave  power  to  require  one  ob- 
taining a  decree  of  spe<dfic  performance  that 
be  tendra*  payment  at  booib  reasonable  date, 
lest  the  owner  be  forever  crin>led  In  the  ex- 
ercise of  obligations  to  its  stockholders  and 
the  public. 

Adopting  August  1,  1914,  as  a  reckoning 
date,  we  affirm  the  lower  court's  award  of 

1:^19,562.80.  less  the  item  Just  rejected  of  $6r 
810.  with  Its  added  10  per  cent  Upon  tbe 
sum  BO  reduced  respondent  shall  have  inter- 
est at  6  per  cent,  from  August  1,  1914,  until 
tender  as  hereinafter  required,  and  until  the 
completion  of  the  sale  respondent  shall  re- 
tain the  possession  and  operate  the  plant  in 
the  ordinary  course.  On  tender  the  dty  shall 
be  entitled  to  a  credit  of  the  receipts  and  in- 
come after  August  1,  1914.  but  less  the  re- 
spondent's operating  costs,  taxes,  assess- 
ments, maintenance  charges,  legitimate  Indis- 
pensable improvements,  and  additions  since 
that  date. 

Leaving  to  the  dty  Its  own  way  of  raising 
the  purchase  price,  we  take  Judicial  notice 
that  a  bond  election  will  probably  be  neces- 
sary, and  we  accordingly  allow  the  dty  four 
months  after  the  remittitur  of  this  court 
shall  be  filed  below  In  which  to  make  its  ten- 
der or  suffer  dismissal  of  this  suit.  The  ten- 
der shall  be  made  by  the  dty's  depositing 
in  the  lower  court  one-half  of  the  above  fixed 
purchase  price,  accompanied  by  a  certificate 
from  the  dty  treasurer  showing  a  concomi- 
tant ability  to  pay  the  remainder  upon  the 
accounting  now  decreed  from  the  1st  day  of 
August,  1914.  between  the  receipts  and  in- 
come, on  the  one  hand,  and  the  permitted 
disbursements  of  respondent,  on  the  other 
hand.  Thereupon,  if  the  parties  do  not  agree 
on  the  predse  balance,  the  lower  court  shall 
take  accounting. 

The  costs  of  this  and  of  the  lower  court 
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shall  be  equally  divided  betwera  the  parties, 
and  shall  not  be  an  Item  In  the  purchase 
price. 

Bscept  as  taeretn  modified,  the  decree  of 
the  lower  court  is  affirmed,  and  the  cause  Is 
remanded  for  any  farther  proceedings  made 
necessary  by  this  opinion. 

MORRIS,  C.  J.,  and  MAIN,  HOLOOMB, 
and  PARKEB,  33.,  concur. 


OS  Wash.  413) 

STATE  T.  HODOFT.    (No.  12762.) 
(Supreme  Court  of  Waahiugtcoi.  Dee.  8, 1015.) 

1.  CbWIHAL  L&W  «Bi>865  — Tbul  — Misooii- 
Doci  OF  JDBT— Fainting  of  Jubob. 

Where,  in  a  prosecution  for  robbery,  dur- 
ing coDsideratioQ  of  the  case  by  the  jurors  sev- 
eral engaged  in  controversy,  and  one  of  them, 
affected  ^  the  excitement,  ftunted,  their  sub- 
sequent verdict  was  not  invalid  on  the  ground 
that  the  juror  thereafter  must  have  rendered 
bis  verdict  against  defendant  to  avoid  a  pro- 
tracted discussion  of  the  case,  and  not  because 
of  his  belief  in  defendant's  guilt 

(Ed.  Note.— For  other  cases,  see  CMminal 
Igr^  Cent.  Dig.  If  2048-2053;  Dec  Dig.  ^ 

2.  Cbihinai.  Law  ^=>9CS      New-  Tbiaz,  — 
Gbounds— Nbwlt  Dibcovebbd  Bvidbhgi— 

KnOWlXDOK  OF  DEFEHDAflT. 

In  ■  cfiminal  esse,  where  there  was  no 
affidavit  to  the  motion  for  new  trial  on  the 

ground  of  newly  discovered  evidence  that  defend- 
ant did  not  personally  know  of  the  evidence,  the 
only  affidavit  being  by  defendant's  attorney,  de- 
nial of  the  motion  was  proiwr. 

[Ed.  Note^For  other  cases,  see  Criminal 
Law.  Cent  Dig.  %%  2386-2408;  Dec.  Dig.  ^ 
968.] 

8.  Cbihinal  Law  $=»958  —  Ngw  Tbiax.  — 

GbOUNDB— NBWLT  DiSCOTBBBD  EVIDEItC]^ 

Showiho  of  PoasiBzuTY  OF  Pboddotioh. 
In  a  criminal  case,  where  neither  the  affi- 
davits nor  the  motion  for  new  trial  on  the 
ground  of  newlv  discovered  evidence  diowed  the 
evidence  could  be  produced  in  the  event  of  new 
trial,  denial  of  the  motion  was  proper. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Cent  Dig.  i|  2396-2403;  Dec  Dig.  «=» 

4.  CUHXRAX.  Law  «=»939  —  New  Tbial  — 

Gbounds— Nbwlt  Discovbbed  Bvidencb— 

Motion  fob  Continuance. 

Jn  a  criminal  case,  where  the  defendant, 
when  the  prosecutitw  introduced  unexpected  tes- 
timony, asked  no  continuance  to  enable  him  to 
secure  evidence  to  refute  such  testimony,  de- 
fendant's motion  for  new  trial  on  the  ground 
of  newly  discovered  evidence  which  would  so  re- 
fute was  properly  draied. 

[Ed.  Note— For  ftther  cases,  see  Criminal 
Law,  Cent  Dig.  H  2818-2328i  Dee.  Dig.  «ss> 
939.] 

0.  CBUfiNAi,  Law  ^3»9S8  —  New  Tbial  — 
Gboundb— Newlt  Dibcovebbd  Evidence. 
In  a  criminal  case,  where  defendant  moved 
for  new  trial  on  the  ground  of  newly  discovered 
evidence  as  to  alibi  and  bis  identification  subse- 
qaent  to  arrest,  which  it  appeared  was  merely 
camulative  of  tiiat  introduced  on  former  trial, 
also  tending  to  impeach  such  evidence,  the  mo- 
tion w&s  properly  denied. 

[Ed.  Note— For  other  cases.  Bee  Criminal 
Law.  Cent  Dig.  Si  2306-2316,  2317 :  Dec  Dig. 
«=»938.1 


6.  Cbihinai.  Law  •s»941— Nxw  TsiAir-Dm- 

CBETION  OF  COUBT. 

In  a  prosecution  for  robbing  a  bank,  where 
both  defendant  and  the  prosecution  introduced 
evidence  of  the  identification  of  defendant  as 
the  robber  after  his  arrest  and  of  his  where- 
abouts at  the  time  of  the  robbery,  the  refusal 
of  the  trial  court  to  grant  new  trial  in  order  to 
take  additional  testimony  on  soch  issues  was 
not  an  ahuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
IaWj  Cent  Dig.  H  2328-2330;  Dec.  Dig.  «» 

7.  CBmncAi.  Law  «»1043— Appbax.  and  Eb- 

BOB— RBSEBVATION  OF  GBOUNDS  OF  REVIEW 

—Objection  to  Evidbncb. 

In  a  prosecution  for  robbing  a  bank,  where, 
on  asking  a  witness  aa  to  a  conversation  In  de- 
fradanf a  presmoe  between  officers  and  defend- 
ant's brother,  defendant's  counsel  stated  that 
he  had  no  obJecti<m,  but  later,  when  the  witness 
stated  that  most  of  the  conversarion  was  be- 
tween B  third  person  and  a  prisoner  other  than 
defendant  and  defendant's  nrother,  defendant 
mentioned  that  the  witness  was  starring  to  state 
a  conversation  between  the  third  person  and 
some  one  defendant's  counsel  knew  nothing 
ab9Ut  objecting  to  the  next  question  intended 
to  eodt  soch  conversatioD  as  leading,  there 
was  no  proper  objection  taken  to  evidence  of 
such  conversation  on  the  ground  that  the  ad- 
mission of  the  testimony  was  erroneous,  as  the 
conversations  were  in  a  language  not  understood 
by  defendant 

[Ed.  Note— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  H  2664,  2606;  Dec  Dig.  «=» 
1043.1 

8.  Cbhitnax.  Law  <8=>1  137— Appbai.  and  Eb- 
BOB— Invited  Ebbob. 

In  a  criminal  prosecution,  where  defendant 
took  no  objection  to  testimony  of  a  conversa- 
tion, and  the  evidence  of  what  was  said  was 
brought  out  on  cross-examinatioi  by  his  own  at- 
torney, there  was  no  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  3007-8010;  Dec  Dig. 
1137.1 

9.  BOBBKBT  «=»26— QUSSnORS  FOB  JmT— Bt- 

lOBNCB— Weight.  • 

In  a  prosecution  for  robbing  a  bank,  where 
defendant  was  not  arrested  until  some  time  lat- 
ter, and  there  was  testimony  eonSicting  with 
that  of  witnesses  to  the  effect  that  he  was  one 
of  the  robbers,  whether  the  identifying  witnesses 
formed  their  opinion  that  he  was  one  of  the  rob- 
bers, from  the  fact  that  he  had  ^een  arrested 
as  such,  and  not  from  their  own  knowledge,  was 
a  question  for  the  Jury. 

[Ed.  Note.— For  otiier  cases,  see  Robbery, 
Cent  Dig.  |  87 ;  Dec.  Dig.  «=»26.] 

10.  Cbihinai,  Law  «s»669— Tbiait-Conduct 
OF  Witness. 

In  a  prosecution  for  robbing  a  bank,  where 
the  bank's  cashier,  who  testified  against  defend- 
ant, remained  in  the  courtroom  during  the  trial, 
and  sent  out  notes  to  snne  <«e  outside  the  room, 
one  of  which  the  court  examined  and  found  not 
improper,  there  was  no  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  1460;  Dec  Dig.  «s>6S8.1 

11.  Cbihinal  Law  «=9ll37— Appeal  and  Bb- 
BOB— Invited  Ebbob. 

In  a  prosecution  tor  Tobfatng  a  bank,  where 
several  of  defendant's  witnesses  were  arrested 
outside  the  court  room  at  the  conclusion  of  their 
testimony,  the  fact  being  called  to  the  attention 
of  the  jury  by  defendant's  attorney,  any  error 
in  the  effect  of  such  arrests  on  the  jury  was 
invited,  and  not  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  3007-3010 ;  Deo.  Dig.  «=» 
1137.] 
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,  D^iaitment  2.  Appeal  txom  Superior 
Court,  GhdiBliB  County ;  Ben  Sbeebe,  Judge. 

Arsymak  Hodoff  was  convicted  of  robbery, 
and  he  appeals.  Affirmed. 

Eazis  Krauczunas  and  J.  Grattan  O'Bryan, 
both  of  Seattle,  for  appellant.  J.  EL  Stew- 
art and  A.  Emerson  Cross,  both  of  Aberdeen, 
and  O.  M.  Nelson,  ot  Montesano,  for  the 
State. 

MORRIS,  C.  J.  On  the  evening  of  March 
28,  1914,  the  Bank  of  Elma  was  robbed  by 
five  men,  some  of  wljom,  stationed  at  dif- 
ferent places,  held  up  the  officers  and  cus- 
tomers with  revolvers,  while  others  removed 
from  the  vault  several  sacks  containing  in 
all  (4,280  In  gold,  silver,  and  currency.  On 
the  15th  of  April  following  the  appellant, 
Hodoff,  and  two  other  men,  Malsogoff  and 
Dobreff,  were  arrested  at  the  Milwaukee  Ho- 
tel, In  Seattle,  and  lodged  in  the  city  Jail, 
and  the  same  evening  Mr.  France  and  Mr. 
Fleming,  the  cashier  and  teller,  respectively, 
of  the  Elma  bank,  the  two  officials  in  th& 
bank  at  the  time  of  the  robbery,  were  taken 
to  the  Jail  to  Identify  the  robbers.  Follow- 
ing this  identification,  and  on  April  16th, 
the  prosecuting  attorney  for  Chehalls  (now 
Grays  Harbor)  county,  in  which  the  city  of 
Elma  is  situated,  filed  a  criminal  complaint 
charging  the  three  men  with  the  crime  of 
robbery,  and  caused  them  to  be  removed  to 
the  county  Jail  in  Montesano.  On  April 
27th  appellant  had  a  preliminary  hearing 
before  a  Justice  court  at  Montesano,  and, 
upon  the  testimony  of  Fleming  that  he  rec- 
ognized the  appellant  as  one  of  the  robbers, 
he  was  held  to  appear  for  trial  In  the  su- 
perior court.  An  Information  was  subse- 
quently filed,  charging  the  appellant,  Malso- 
goff, and  'I>obreff  vrith  the  robbery,  and  at  a 
trial  duly  held  the  appellant  was  found 
guilty  and  sentenced  to  a  term  in  the  state 
penitentiary.  Appellant's  motion  for  a  new 
trial  being  overruled,  he  has  appealed  to 
this  court 

[1]  The  grounds  on  which  a  new  trial  was 
asked  were:  (1)  Misconduct  of  the  J-ury;  (2) 
newly  discovered  evidence  and  surprise;  (3) 
errors  In  tbe  introduction  of  evidence ;  and 
(4)  that  the  verdict  Is  contrary  to  law  and 
the  evidence,  particularly  owing  to  the  mis- 
conduct of  the  prosecution  occurring  at  the 
trial.   We  will  discuss  these  in  order. 

1.  The  claimed  misconduct  of  the  Jury  is 
that  during  the  consideration  of  the  case 
several  Jurors  became  engaged  In  a  con- 
troversy, and  one  of  them,  being  affected  by 
the  excitement,  fjilnted,  which,  it  is  asserted, 
caused  him  to  render  his  verdict  against  the 
appellant  to  avoid  a  protracted  discussion 
of  the  case,  and  not  because  of  his  belief  in 
the  appellant's  guilt  No  affidavit  setting 
out  the  facts  was  presented  to  the  trial 
judge,  and,  there  being  no  showing  of  mis- 
conduct other  than  that  stated  in  tbe  motion 
for  new  trial,  we  will  not  presume  that  the 
illness  <it  the  Juror  affected  his  verdict. 


[2-1]  2.  The  evidence  wbidt  was  stated  in 
the  motion  to  be  newly  discovered  was  that 
the  appellant  was  identified  by  Mr.  France 
In  the  police  station  in  Seattle,  and  was  not 
identified  by  Mr.  Fleming,  as  Fleming  testi- 
fied at  the  trial,  and  evidence  that  the  ap- 
pellant was  not  at  the  Mecca  Hotel,  at  Aber- 
<^een,  shortly  after  the  robbery,  but  was  in 
Seattle.  The  appellant  contends  that  the 
testimony  of  the  prosecution  that  he  was  at 
the  Mecca  Hotel  came  as  a  surprise  which 
he  was  not  preiared  to  defend  against.  Ac- 
companyii^  the  motion  were  the  .affidavits  ot 
the  appellant's  attorney  and  of  several  fellow 
countrymen,  setting  forth  their  knowledge  of 
these  circumstances  and  the  reasons  for  their 
not  testifying.  Tbe  motion  on  this  ground 
was  properly  denied,  for  the  following  rea- 
sons: There  is  no  affidavit  that  the  appel- 
lant did  not  personally  know  of  the  evidence 
claimed  to  be  newly  discovered,  the  only  af- 
fidavit being  by  his  attorney  (State  v.  Mag- 
ers,  36  Or.  38,  68  Fac.  S92) ;  neither  the  affi- 
davits nor  the  motion  show  that  the  evi- 
dence could  be  produced  in  the  evait  of  a 
new  trial  (State  v.  Miller,  3  Wash..  131,  28 
Pac.  375);  and  no  continuance  was  asked  to 
enable  the  appellant  to  secure  evidence  to 
refute  that  Introduced  by  the  prosecution. 
It  also  appears  that  evidence  of  the  appel- 
lant's whereabouts  at  the  time  of  the  com- 
mission of  the  crime  would  be  merely  cumu- 
lative of  evidence  ^veu  by  his  other  alibi 
witnesses,  and  that  the  evidence  that  Mr. 
France  and  not  Mr.  Fleming  Identified  him 
In  Seattle  would  tend,  on  the  one  hand,  to 
impeach  Mr.  Fleming's  testimony,  and,  on 
the  other,  to  corroborate  the  testimony  of 
Mr.  MajewskI,  a  detective,  who  testified  that 
it  was  Mr.  France  who  identified  the  appel- 
lant. It  Is  a  general  rule  that  a  new  trial 
will  not  be  granted  on  the  ground  of  newly 
discovered  evidence  when  the  new  evidence 
relied  upon  is  merely  cumulative  of  that  in- 
troduced at  the  former  trial  (O'Toole  v. 
Faulkner,  34  Wash.  371,  75  Pac.  975);  nor 
where  the  only  purpose  of  such  evidence  is 
to  impeach  or  discredit  evidence  produced 
at  the  trial  (Orr  v.  Schwager  &  Nettleton, 
74  Wash.  631,  1.34  Pac.  501).  Evidence  of 
the  identification  and  of  tbe  appellant's 
whereabouts  at  the  time  of  the  robbery  was 
Introduced  by  both  the  state  and  the  appel- 
lant and  the  refusal  of  the  trial  court  to 
grant  a  new  trial  In  order  to  tr  ke  additional 
testimony  on  those  Issues  was  not  an  abuse 
of  discretion. 

[7,  8]  3.  The  state  introduced  tesWmony  ot 
a  conversation  between  France  and  Malso- 
goff In  the  city  Jail  In  Seattle,  and  of  a  con- 
versation between  the  sheriff  and  some  one 
whose  Identity  was  not  disclosed  at  the  Mec- 
ca Hotel,  In  Aberdeen.  The  substance  of 
these  conversations  was  that  Malsogoff  In  the 
one  conversation,  and  the  unknown  person 
in  tbe  other  stated  that  certain  of  the  prison- 
ers were  In  Elma  on  the  day  of  the  robbery. 
The  appellant  contends  that  it  was  error  to 
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admit  this  testimony,  because  the  conversa- 
tious  were  In  English,  a  language  not  under- 
stood by  appellant,  and  bis  silence  conld  not 
be  constmed  as  an  admission  of  the  facts 
stated  in  his  hearing.  Whatever  ttie  merits 
of  the  contention,  as  applied  to  the  facts 
stated,  It  will  not  avail  the  appellant  here; 
for  the  record  does  not  disclose  that  proper 
objection  was  taken  te  the  testimony.  The 
only  objection  taken  was  directed  to  the  man- 
ner of  the  Introduction  of  the  testimony,  and 
not  to  its  admlsalbiUty,  as  will  appear  from 
the  following  extract  f Eom  the  Btatement  ot 
fbcta: 

"Q.  Was  there  any  conversation  that  took 
place  between  any  .of  the  officers  and  this  broth- 
er  in  the  presence  of  this  defendant? 

"Mr.  CTBryan:   Where  is  all  of  this? 

"Mr.  Cross;  In  the  police  station  in  Seattle 
at  the  time  you  were  there. 

"Mr.  O'Bryan:  What  do  we  have  to  do  with 
a  conversation  between  an  officer  and  the  code- 
fendant? 

"Court:   In  the  presence  of  this  defendant? 

"Mr.  Cross :  Yes. 

"Mr.  O'Bryan:  No  objection, 

"A.  Yes,  sir. 

"Q.  Did  you  participate  in  that  conversation? 
A.  I  listened;  yee.  Q.  All  right;  what  was 
■aid?  A.  WdU,  most  of  the  conversation  that  I 
listened  to  or  paid  any  attention  to  was  between 
Mr.  France  and  one  of  the  prisoners  and  his 
brother, 

"Mr.  O'Bryan:  The  question,  your  H<mor,was 
as  to  a  conversation  bad  between  the  brother 
and  an  officer. 

"Court:    In  the  presence  of  this  defendant. 

"Mr.  O'Bryan:  Now,  he  is  starting  to  state 
a  conversation  bad  between  Mr.  France  autl 
somebody  that  I  know  nothing  about. 

"Q.  Was  any  inquiry  made  there  in  the  pres- 
ence of  the  defendant  as  to  where  this  defend- 
ant and  any  of  the  others  were  on  the  Sunday 
following  tbe  28th  of  March,  1814? 

"Mr.  O'Bryan:  Objected  to  as  leading  the 
witness.  Let  liim  state  what  was  said  there. 

"Hr.  Cross:  I  don't  think  it  is  leading  the 
witness  in  a  case  of  this  kind. 

"Court:  He  may  state  whether  the  inquiry 
was  made. 

"A.  Tes.  sir ;  it  was. 

"Mr.  O'Bryan:  Exception.'* 

No  objection  was  taken  to  the  IntroductloD 
of  testimony  of  the  second  conversation,  and, 
as  the  evidence  of  what  was  said  was  brought 
ont  on  cross-examination  by  the  appellant's 
own  attorney,  no  error  is  shown. 

[9-11]  4.  The  fourth  error  assigned  Is  that 
the  verdict  is  contrary  to  law,  due  particular- 
ly to  the  mlscondnct  of  the  prosecution.  Tbe 
appelant  was  identified  by  Meyers  and  by 
Tonng,  two  ot  the  customers  in  the  bank  at 
tbe  time  of  the  robbery,  and  also  by  Mr. 
IBlemlng.  The  appellant  contends  that,  be- 
cause there  was  testimony  in  conflict  with 
tbis  eridence,  it  was  evident  that  the  wit- 
nesses formed  their  opinion  that  the  appel- 
lant was  one  ttf  the  robbers  from  the  fact 
that  he  had  been  arrested  as  (me  of  the  rob- 
bers, and  not  from  their  own  knowledge. 
Whether  th^  had  so  decided  was  a  question 
for  the  lury,  and  we  do  not  And  that  their 
verdict  was  against  the  weight  of  the  evi- 
dence.  Nor  do  we  find  that  the  verdict  was 


Influenced  by  the  conduct  of  Mr.  France  In 
communicating  during  the  trial  with  some 
one  not  in  the  courtroom,  nor  by  the  arrest 
of  several  of  tbe  appellant's  witnesses  at 
the  conclusion  of  their  testimony.  As  to  the 
first  contention.  It  ap[)ears  that  Mr.  France 
remained  in  the  courtroom  during  the  trial 
and  sent  out  notes  to  some  one  outside  the 
room,  but  there  Is  no  showing  of  prejudice 
caused  thereby,  and,  as  the  court  examined  at 
least  one  of  these  notes,  and  found  it  was  not 
Improper,  we  cannot  cmclode  tlut  the  acts 
were  prejudicial  to  the  appelant  As  to  the 
senmd  contention,  it  appears  from  the  rec- 
ord that  the  arrests  complained  of  were 
made  outside  the  courtroom,  and  the  fact 
that  they  were  being  made  was  called  to  the 
attention  ot  tbe  Jury  by  the  appellant's  at- 
torney. If  ttiere  was  any  misconduct  on  the 
part  of  the  prbsecutltm,  whatever  effect  It 
may  have  had  oa  the  Jury  was  due  to  the  acts 
of  the  appellant's  own  counsel,  and  we  have 
so  often  annotmced  that  Invited  error  cannot 
be  set  up  as  a  ground  for  reversal  that  cita- 
tion ot  authority  seems  unnecessary. 

Finding  no  error  In  the  Judgment,  It  is  af- 
firmed. 

FULLEBTON,  MAIN,  and  ELLIS,  JJ., 
c(Micar. 

(88  Wash.  413) 
STATE  V.  MALSOGOFF.   (No.  12585.) 
(Supreme  Court  of  Washington.  Dec.  8,  1915.) 

1.  bobbebt  «e»28— sjvzdinob— fobsraszoit  ov 
Money. 

Where  five  men  robbed  a  bank  of  $4,280  in 
gold,  silver,  and  currency,  evidence  that  a  de- 
posit of  ¥820  in  gold,  silver,  and  currency  had 
been  made  in  another  bank  by  defendant,  charg- 
ed with  being  one  of  the  robbers,  after  tbe  rob- 
bery, was  admissible  as  a  circumstance  showing 
that  he  had  an  amount  of  money  practically 
equal  to  one-fifth  of  the  stolen  amount  shortly 
after  the  commission  of  the  crime. 

[Ed.  Note.— For  other  cases,  see  Bobbery,  Cent 
Dig.  §i  2&-«l ;  Dec  Dig.  «»28.] 

2.  Cbiuinai.  L&w  ^1169— Habuless  Ebbob 

— Aduission  of  Evidence. 

In  a  prosecution  of  defendant  charged  to 
have  been  one  of  five  bank  robbers,  the  admis- 
sion in  evidence  of  a  promissory  note,  payable  to 
defendant,  bearing  the  signature  of  one  of  the 
others  charged,  taken  from  defendant  at  the 
time  of  bis  arrest,  which  was  merely  cumulative 
of  other  evidence  showing  the  relations  between 
defendant  and  the  maker,  was  harmless,  if  er- 
roneous. 

[Ed.  Note.-:-For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  754,  8088,  3130,  3137-314^; 
Dec  Dig.  <S=5ll^.] 

3.  KoBBEHT  ^=>23— Evidence. 

On  trial  of  defendant  for  having  robbed  a 
bank  with  four  others,  the  fact  that  tbe  laundry 
mark  on  a  handkerchief  in  which  cartridges  were 
wrapped  up,  found  near  the  scene  of  the  rob- 
bery in  the  direction  the  robbers  had  fled,  was 
the  same  as  on  defendant's  collar,  even  though 
such  laundry  mark  was  not  shown  to  be  defend- 
ant's, and  tbe  fact  that  the  cartridges  were  of 
the  same  caliber  as  the  gun  found  in  defendant's 
room,  were  proper  for  the  jury's  consideration. 

[Ed.  Note.— for  other  cases,  see  Kobbery, 
Cent  Dig.  §§  29-31 ;  Dec  Dig.  «=>23.] 
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4.  ROBBEBT  4^23— E^TIDBNCI. 

In  a  prosecutioD'  for  robbing  a  bank  in  con- 
cert with  foar  others,  the  fact  that  at  the  time 
of  the  robbery  a  fire  twoke  oat  in  a  Khoolhouse 
near  the  bank,  claimed  to  have  been  set  by  the 
robbers  to  divert  attention,  was  admissible  to 
show  all  the  circumstances  surrounding  the  rob- 
bery, tboueh  the  state.dld  not  connect  defendant 
with  the  fire. 

[Ed.  Note.— -For  other  cases,  see  Robbery, 
Cent.  Dig.  8S  29-81;  Dae.  Dig.  «»23.] 

6.  BOBBEBT  «=>1S  —  PASTXBS  TO  OlTBKSE  — 

"Pbincipal." 

Where,  in  robbing  a  bank,  defendant  either 
k«>t  two  persons  in  the  bank  covered  while  the 
robbery  was  going  on,  was  stationed  in  the  vesti- 
bale,  or  else  was  in  the  alley  at  the  ride  of  the 
bank,  he  was  guilty  as  a  prindpaL 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent  Dig.  {  15;  Dec.  Dig.  «=>15. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Principal.] 

0.  ROBBEBT  •S=»20  —  PLEADIHO  AND  PEOOT  — 

Vabiance. 

In  a  prosecntloa  for  robbing  a  bank  in  con- 
.cert  with  others,  where  the  indictment  charged 
that  three  defendants  stole  $4,280  from  and 
against  the  will  of  two  persons  named  by  means 
ol!  force  and  violence,  etc.,  the  failure  of  the 
state  positively  to  identify  defendant  as  one  who 
actually  committed  the  robbery  and  was  not 
merely  on  guard  outside  did  not  constitute  a 
variance  between  pleading  and  proof,  since,  nn- 
der  an  information  charging  an  accused  as  prin- 
cipal, proof  that  he  was  rendering  assistance, 
though  not  actuQll?  present,  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Bobbery, 
Cent  Dig.  1 27;  Dec  Dig.  «B92a] 

Dqurtmrat  2.  Apiwal  from  Superior 
Court,  Chehalis  County ;  Ben  Sheeks,  Judge. 

Tacob  Mal««off  waa  convicted  of  crlm^ 
and  he  appeals.  Afflimed. 

.  Henry  J.  Gorln,  of  Seattle,  for  aroellant 
J.  E.  Stewart  and  A.  Emerson  Cross,  both  of 
Aberdeen,  and  O.  M.  Nelson,  of  Montesano, 
for  the  State. 

MORRIS,  C.  J.  The  appellant  in  this  case 
was  one  of  the  three  men  arrested  for  the 
robbery  of  the  Elma  bank  on  March  28, 1914, 
as  stated  in  state  v.  HodofiT,  153  Pac.  377, 
and  found  guilty  by  a  Jury  upon  a  separate 
trlaL  His  motion  for  a  new  trial  baring 
been  overruled,  be  has  appealed. 

[1,  2]  The  appellant,  relying  on  State  T* 
Payne,  6  Wash.  563,  34  Pac.  317,  contends 
that  it  was  error  to  admit  evidence  that  a 
deposit  of  $920  had  been  made  in  his  name 
in  the  Oriental  American  Bank  of  Seattle 
on  the  lOtb  of  April,  following  the  robbery, 
and  to  admit  In  evidence  a  bank  book,  bear* 
ing  his  name  and  showing  the  deposit,  taken 
from  him  at  the  time  of  his  arrest  Tte 
appellant  contends  that  the  Payne  Case  Is 
authority  for  tbe  rule  that  money  In  the  pos- 
session of  the  accused  must  be  identified  as 
that  stolen  before  proof  of  his  possession  will 
be  admitted  as  a  circumstance  tending  to 
proTe  bis  guilt  That  question,  however, 
was  not  t)efore  the  court  In  the  Payne  Case. 
Evidence  that  Payne  bad  money  like  that 
taken  from  Cox  bad  been  admitted  In  tbat 


case,  and  no  point  wag  made  tn  flie  briefs 
that  it  had  been  Improperly  rec^ved.  Tbe 
possesston  of  the  money  was  consldwed  only 
in  connectton  with  the  suffidoiey  of  the  evi- 
dence to  sustain  the  conviction,  and  the  court 
did  not  hold  that  eridence  of  tfas  poaession 
without  eridmee  of  a  previoos  identification 
was  improperly  received.  It  was  shown  in 
tUa  case  tliat  the  deposit  was  of  gold,  stiver, 
and  currency,  which  was  the  character  of  the 
stolen  mopey.  We  think  the  evidence  m* 
proper  to  go  to  the  Jory  as  a  (dremnstance 
In  the  case  showing  that  the  appellant  had 
an  amount  of  money  practically  equal  to 
one>flfth  of  the  anwont  stolen  (there  were 
five  robbers)  shortly  after  the  commlasioQ  of 
the  crim^  and  it  then  became  a  question  of 
fact  whether  this  money  was  the  proceeds 
of  the  robbery  or  money  received  from  the 
■ale  by  the  appellant  of  a  pool  room  for  $700 
two  months  before  the  deposit,  as  he  testi- 
fied. The  appellant  contends  that  it  waa 
error  to  receive  In  evidence  a  promissory 
note  payable  to  him  and  bearing  the  signa- 
ture of  Hodoff,  whl<di  was  taken  from  appel- 
lant at  the  time  of  his  arrest  Although  the 
signature  was  not  proved  to  be  tbat  of  Hodoff 
the  appellant  was  not  prejudiced  by  the  ad* 
mission  of  the  note,  as  it  had  no  other  effect 
than  to  show  the  aiH>ellant'8  relations  with 
Hodoff,  which  was  merely  cumulative  of  oth- 
er evidence  showing  the  relations. 

[S,  4]  The  evidence  introduced  by  the  state 
to  show  the  appellant's  connectton  with  the 
robbery  was,  In  substance,  tbat  It  was  com- 
mitted by  five  men:  Dobreff,  who  kept  Mr. 
France  covered  with  a  revolver  in  the  front 
office ;  Hodoff,  who  forced  Meyers  and  Young 
into  Mr.  France's  office  where  he  left  them 
in  charge  of  a  third  robber,  and  then  forced 
Mr.  Fleming  into  the  vault  and  secured  the 
money ;  and,  besides  these  three,  two  others, 
one  stationed  In  the  vestibule  of  the  bank, 
and  one  in  the  alley  at  the  side  of  the  bank, 
one  of  whom  came  into  the  bank  during  the 
robbery  and  assisted  Hodoff  in  removing  the 
stolen  money.  To  show  that  the  appellant 
was  one  of  these  three  unidentified  men,  the 
state  Introduced  evidence  that  be  was  seen 
in  Elma  on  the  afternoon  of  the  robbery  with 
fonr  other  foreigners,  that  he  was  found  in 
the  Mecca  Hotel,  at  Aberdeen,  In  company 
with  Hodoff  and  Dobreff,  several  days  after 
the  robbery,  and  that  Hodoff  and  Dobreff 
were  also  In  Elma  on  the  aft«moon  of  the 
robbery.  The  state  also  introduced  In  evi- 
dence a  handkerchief,  in  which  were  tied  up 
several  cartridges,  found  between  the  bank 
and  the  railroad  shortly  after  the  robbery, 
and  introduced  testimony  showing  tbat  the 
robbers  had  fied  towards  the  railroad.  These 
cartridges  were  of  the  same  caliber  as  a  gun 
found  in  the  room  occupied  by  the  appellant 
In  Seattle  at  the  time  of  bis  arrest,  and  the 
handkerchief  itself  bore  the  same  laundry 
mark  as  a  collar  taken  from  blm  by  the 


^3>For  other  cases  see  some  topic  and  K£Y-NUUBER  la  aU  Key-Numberea  OlseeU  aad  lodazM 


Digitized  by  Google 


Wash.) 


STATE  T.  DBUXMAN 


381 


sheriff  whUe  he  was  bdng  remoTed  from 
Seattle  to  Montesano.  Even  though  the 
l&ondry  mark  waa  not  shown  to  be  that  of 
the  appellant,  the  fact  that  the  mark  was 
the  same  as  that  on  the  collar  taken  from 
him,  and  the  fact  that  the  cartridges  were 
of  the  same  caliber  as  the  gan  found  In  the 
appellant's  room,  were  drcnmstances  to  be 
contfdered  by  the  jury.  The  state  also  in- 
troduced evidence  that  at  about  the  time  of 
the  commission  of  the  robbery  a  fire  broke 
out  in  a  schoolhouse  near  the  bank,  on  the 
theory  that  this  Are  bad  been  set  by  the  rob- 
bers to  divert  the  attention  of  any  passer-by 
from  the  bank.  Tte  state  did  not  connect 
tlie  appellant  with  the  commission  of  that 
act,  but  introduced  the  evidence  only  for  the 
purpose  of  showing  all  the  cireumstances, 
surrounding  the  oonunlsBlon  of  the  robbery, 
and  It  was  therefore  properly  admitted. 

[I,  B]  The  appellant  contends  that  there 
was  a  fatal  variance  between  the  information 
and  the  proo^  la  that  the  evidence  did  not 
actually  show  that  he  was  one  of  the  three 
whom  It  was  diarged  in  tlie  iueormattoii  "did 
tben  and  Uiere,  wrongfully,  unlawfully,  vlo* 
lently,  and  feloniously  take,  steal,  and  carry 
away  the  sum  cS  94,280  gt^d  coin,  silver  coin, 
and  aurency,  all  lawful  money  of  the  United 
States,  tnm,  in  the  immediate  presence  of, 
and  against  tlie  will  ot  one  Earl  France 
and  one  A.  Fleming,  then  and  there  by  means 
of  force,  viidence,  and  fear  of  injury  to  said 
Earl  Fnmce  and  A,  Flemini^  and  each  of 
tbem.  Immediately  and  future^  by  means  of 
revolvers  then  and  th«e  loaded  with  powder 
and  ball,  which  the  said  defradanta  then 
and  there  held  in  their  bands,  and  by  means 
of  ttireats  and  commands  then  and  there 
made  by  said  defendants,"  etc  And  on  tbe 
same  ground  he  contends  that  It  was  error 
under  ttie  Informatton  to  instruct  the  jury 
that,  in  order  to  convict  him,  they  need  not 
find  that  he  was  actually  in  the  building  at 
the  dme  of  the  alleged  robbery,  but  that  it 
would  be'  sufficient  to  find  that  he  was  In  the 
Immediate  vlcinl^  and  aiding  and  abetting 
in  the  commission  of  the  crime.  The  evi- 
dence introduced  by  the  state  tended  to  prove 
that  the  appellant  was  one  of  the  three  oni- 
dentlfled  men  committing  the  robbery,  and, 
if  so,  be  was  a  principal  in  the  commissioa 
of  the  crime,  and  the  Instruction  excepted  to 
clearly  Indicated  to  the  Jury  that  they  must 
find  that  the  appellant  was  one  of  the  men 
who  participated  in  the  robbery.  The  failure 
of  the  state  to  positively  identify  the  appel- 
lant as  one  of  the  five  men  who  committed 
the  robbery  does  not  constitute  a  variance 
between  the  pleadings  and  the  proof,  as  It  Is 
generally  held  that,  under  an  Information 
charging  the  accused  as  a  principal  proof 
that  he  waa  rendering  assistance,  though  not 
actually  present,  is  admissible  (McCamey  v. 
People,  83  N.  Y.  408,  38  Am.  Rep.  456;  State 
V.  Pugsley,  76  Iowa,  742,  38  N.  W.  498 ;  State 


fV.  Cassady,  12  Kan.  600),  and  the  evidence 
on  the  part  of  the  state,  while  ^tirely  cir- 
cumstantial, certainly  led  to  the  Inference 
that  the  appellant  waa  so  present  and  as- 
sisting. The  case  of  State  v.  Glfford,  19 
Wash.  464.  63  Pac.  709,  does  not  mUitate 
against  our  conclusion,  for  in  that  case  there 
was  no  attempt  to  proVfe  that  the  accused  was 
guilty  of  the  charge  preferred  against  him, 
but  only  that  be  was  a  procurer  of  the  crime. 

We  find  no  error  in  the  record,  and,  as 
the  evidence  was  ample  to  sustain  the  verdict, 
the  Judgment  Is  affirmed. 

MAIN,  ELLIS,  and  FULLBBTON,  JJn 
concur. 

(88  Wash,  uo 

STATE  V.  DRUXMAN.   (No.  1S030.> 
(Supreme  Coort  of  WaBhiagton.  Dec  8, 1910.) 

1.  CamnvAL  Law  ^745— Oonfliotivo  Zir- 

rEBBNCES— QUBSnON  FOB  JVBT. 

The  cbt^ce  between  coDtrary  inferences  from 
evidence,  like  the  credibility  <a  conflicting  evl- 
deoce,  is  for  the  Jury. 

[Ed.  Note.— For  other  coses,  see  Criminal 
Law,  Ooit.  Die.  i  1718:  Dec  Dig.  «»746.) 

2.  RoBBBBT  «s»26  —  SmmonnoT  of  Ifvi- 

DENCB. 

In  a  prosecution  for  robbery  from  the  per- 
BOQ,  case  Mid  for  the  jury  under  the  evidence 
connectiag  defeDdant  with  the  crime. 

[Ed.  Note.— For  other  cases,  see  Robberyi 
Cent.  Dig.  {  37;  Dec  THg.  <S»26.] 

3.  CEiui:fAL  Law  «=3815— Tbiat.  —  Instbuc- 
Tion— AUBI. 

In  a  prosecution  for  robbery  from  the  per> 
SOD  in  concert  with  another,  where  defendant 
and  the  other  accused  testified  they  were  to- 
gether in  various  saloons  and  on  the  street  all 
the  evening  of  the  crime  until  their  arrest,  the 
evidence  pientionins  only  one  crime  as  having 
been  committed  of  the  date,  and  no  Issue  having 
been  made  of  the  day  or  hour  when  it  was  com- 
mitted, an  Instruction  that,  to  convict,  the  state 
must  brove  beyond  a  reasonable  doubt  that  the 
defendioDta  took  some  portion  or  all  of  the  prop- 
erty mentioned  in  the  Information  "on  or  about 
the  4th  day  of  Februarr,  1915,"  was  not  im- 
proper as  taking  the  defense  of  alibi  from  the 
jury,  since  the  force  of  defendants'  testimony 
was  not  impaired  by  the  instruction,  wliile  the 
evidence  offered  no  ground  for  an  election  be- 
tween times  or  crimes. 

[Ed,  Note.— For  othor  cases,  see  Criminal  Law, 
Cent  Dig.  S{  1922,  1986;  Dec  Dig.  •S»816.] 

4.  Cbiuinal  Law  «s9l038— Appeal  and  Eb- 

M>B— RESBBTATION  OF  GBOUNDS  OF  REVIEW. 

Error  cannot  be  predicated  upon  an  instruc- 
tion where  the  erroneous  tendency  thweof  was 
□ever  called  to  the  attention  of  the  trisJ  court. 

[Ed.  Note.— For  other  ca«es,  see  Criminal 
Law.  Cent  Dig.  f  2646;  Dec  Dig.  i^l03S.1 

5.  CBiumAL  Law  4^1086— Appeal  and  £b- 
BOB— Resebvation  ov  Gbounds  of  Rbvisw 
-Language  op  Pbosecutob. 

Where  the  trial  judee  certified  merely  that 
counsel  for  defendant  claimed  that  the  prose* 
cutor  had  said  something  objectionable  m  ar- 
gument, it  appearing  that  objection  was  made 
and  a  request  that  the  jury  be  instructed  to 
disr^rd  the  language,  and  no  exception  taken 
to  the  court's  faUnre  to  instruct,  the  objection 
was  uoavailing  on  accotmt  of  the  lack  of  preser- 
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vation  of  the  context  and  occasion  of  the  offend- 
in?  language. 

[Ed.  Note.— For  other  cases,  see  CrimiDal 
Law,  Gent.  Dig.  H  278^2770,  2772,  2794;  Dw^ 

Dig.  «z»i08e.i 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  B.  Humphries, 
Judge. 

Sam  Druxman  was  convicted  of  robbery* 
and  he  ai^>eals.  Affirmed. 

WUUam  B.  BeU,  of  Seattle,  for  appellant 
Alfred  H.  Lundln,  Erven  H.  Palmer,  and 
Joseph  A.  Barto,  all  ot  Seattle,  for  the  State. 

ELLIS,  3.  The  defendant,  Druxman,  and 
one  O'Conner  were  charged  Lu  the  same  In- 
formation with  the  crime  of  robbery  by  wUt- 
fully,  unlawfully,  feloniously,  and  with  force 
and  violence  taking  from  the  person  of  one 
K.  Shlmeamoto  the  sum  of  f9.35  In  lawful 
money  of  the  United  States  on  February  4, 
1915,  In  King  county,  state  of  Washington. 
The  sufficiency  of  the  information  Is  not  ques- 
tioned. The  defendants  .were  tried  together. 
At  the  close  of  the  state's  evidence  the  de- 
fendants moved  for  a  directed  verdict  of  ac- 
quittal This  was  denied.  Both  defendants 
were  convicted.  A  motion  for  a  new  trial 
on  all  the  statutory  grounds  was  interposed 
and  overruled.  From  the  judgment  ot  con- 
viction and  sentence,  the  defendant  Drux- 
man appeals. 

The  errors  assigned  are  directed  to  three 
claims:  (1)  That  there  was  no  evidence  con* 
nectlng  the  appellant  with  the  crime,  and 
that  therefore  the  motion  for  a  directed  ver- 
dict should  have  been  granted;  (2)  that  the 
defense  was  an  alibi,  and  that  the  court  by 
Its  Instructions  took  that  defense  from  the 
jury ;  (3)  that  the  d^u^  prosecutli^  attor- 
ney was  guilty  of  such  misconduct  as  to  ne- 
cessitate a  new  trial. 

[1,2]  1.  It  will  hardly  be  questioned  that. 
If  there  was  any  competent  evidence  tending 
to  connect  the  appellant  with  the  crime  the 
question  of  his  connection  was  one  for  the 
Jury.  The  prosecuting  witness,  a  collector 
for  a  Japanese  restaurant,  testified.  In  sub- 
stance, that  a  little  after  11  o'clock  on  the 
night  of  February  4,  1915,  as  he  was  leaving 
the  Rex  Hotel,  on  King  street  between  Fifth 
and  Sixth  avenues,  in  Seattle,  by  means  of 
a  stairway,  he  was  set  upon  by  four  men, 
two  of  whom  held  him  while  the  other  two 
rifled  his  pockets,  taking  all  the  money  he 
bad,  save  30  cents ;  that  he  knew  at  the  time 
that  he  had  between  $9  and  $10,  "one  flve- 
doUar  gold  piece  and  other  money,  all  of  sil- 
ver, one  dollar  piece,  and  several  others" ; 
that  be  so  advised  the  officers  shortly  after 
the  appellant's  arrest,  and  that  on  the  day 
of  the  trial,  from  a  memorandum  book  In 
which  he  bad  kept  an  account  of  all  collec- 
tions made  on  the  day  of  the  robbery,  he  as- 
certained the  exact  amount  taken  as  $9.35. 
On  the  night  of  the  arrest,  and  again  at  the 
trial,  he  positively  identified  O'Conner  as  one 


of  his  assaUants,  but  s^  of  the  appellant: 
"I  cannot  recognize  him  very  much."  The 
undisputed  evidence  dunra  that  after  the  rob- 
bery the  fonr  men  scattered ;  tlut  the  prose- 
-uting  witness  raised  the  hue  and  ay,  and, 
with  several  pollcmen,  chased  two  of  the 
men  fw  several  blocks,  finally  losing  sii^t 
of  them.  On  the  same  evening  two  placemen 
saw  the  m>pellant  and  his  codefendant  at  the 
comer  of  Main  street  and  Third  avenue, 
some  distance  from  the  scene  the  crime, 
and  some  distance  from  the  place  where  the 
two  fle^ng  robbers  were  last  ae^  The  fur- 
tive actions  ot  the  two  men  aroused  the  sna- 
I^cicMis  ot  the  offlcen,  who  according  fol- 
lowed them  east  <hi  Main  street  to  an  alley, 
ijorth  through  the  alley,  and  again  east  on 
Washington  street  to  Fourth  avenue,  where 
they  were  arrested.  One  of  the  policemen, 
referring  Incidentally  to  the  time  ot  the  dis- 
covery of  the  two  men,  said,  "I  should  Judge 
about  the  hour  at  11  o'tlock,"  obviously  not 
pretending  to  be  exact.  The  appellant  him- 
self testified  that  he  was  arrested  at  between 
a  quarter  after  11  and  a  quarter  of  12 
o'diock.  Both  officers  testified  that  Just  be- 
fore bis  arrest  the  appellant  took  something 
from  his  overcoat  pocket,  looked  at  It,  and 
returned  it  to  the  pocket  One  of  the  offi- 
cers accosting  him  told  lilm  to  take  his 
hand  from  his  pocket,  and  on  searching  the 
pocket  found  In  it  $9.35 — a  five-dollar  gold 
piece,  a  silver  dollar,  and  the  balance  in 
sliver  of  smaller  denominations.  The  appel- 
lant had  a  dollar  bill  and  some  small  silver 
coin  la  his  trousers  pocket,  wlilch  be  was  al- 
lowed to  retain. 

It  is  Idle  to  say  that  this  evidence  did  not 
tend  to  connect  the  appellant  with  the  crime. 
In  considering  the  motion  for  a  directed  ver- 
dict, the  active  personal  participation  of 
O'Conner  In  the  robbery  must  be  assumed  as 
a  fact  He  was  positively  Identified  as  one 
of  the  men.  On  this  Issue,  therefore,  the 
Jury  would  be  Justified  In  inferring,  and 
hence  we  must  assume,  that  the  arrest  took 
place  shortly  after  the  robbery,  else  O'Con- 
ner could  not  have  been  there.  True,  this 
evidence,  taken  in  conjunction  with  the 
statement  of  one  of  the  officers  that  he 
"Judged'*  that  he  first  saw  the  two  men  at 
"about"  11  o'clocii,  was  also  capable  of  the 
inference  that  the  victim  of  the  robt>ery 
might  have  been  mistaken  In  his  identitica- 
tion  of  O'Conner,  but  neither  inference  was 
a  necessary  Inference.  The  choice  between 
contrary  Inferences  from  evidence,  like  the 
credibility  of  conflicting  evidence,  is  always 
for  the  Jury.  The  presence  in  the  appellant's 
ovorcait  pocket  of  the  exact  amount  nnd 
character  of  coin  of  which  the  victim  of  the 
robbery  was  despoiled,  as  if  hastily  placed 
there  in  the  flight  from  the  sceue  of  the 
robbery,  and  his  arrest  In  company  with  a 
man  pc^tlvely  Identified  as  one  of  the  rob- 
bers, had  an  almost  compelling  tendency  to 
connect  the  appelant  with  the  crime  as  a 
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partldpant  State  t.  King,  67  Waah.  691, 122 
Pac.  323;  State  v,  Malsogoff,  163  Pac.  879. 

The  moticm  for  a  directed  verdict  was  prop* 
erly  oTerruled. 

[3,  4]  2.  The  coart  Instructed  the  Jury  that: 

"In  order  to  convict,  the  state  must  prove  be- 
yond a  reasonable  donbt:  (1)  Tbat  the  defend- 
ants, Sam  Druxman  and  Ed.  O'Conner,  on  or 
about  the  4th  day  of  February,  1915,  took  some 
portion  or  all  of  the  property  mexrtioned  in  the 
'  information  from  the  person  or  in  the  presence 
of  the  said  K.  Shimeamoto;  (2)  that  said  tak- 
ing was  against  the  will  of  said  K.  Shimeamoto 
and  by  means  of  force  or  violence,  or  by  put- 
ting the  said  K.  Shimeamoto  io  fear  of  injury 
to  bis  person  ;^t)  that  said  taking  occurred  in 
King  county,  Wash.  If  you  find  from  the  evi- 
dence that  the  state  has  proved  each  of  the  fore- 
gDing  essentials  beyond  a  reasonable  doubly  then 
yon  will  find  the  defesdauta  goilty;  If  not,  you 
should  acquit  them." 

The  appellant  Insists  that  the  words  "on  or 
about  the  4th  day  of  February,  1915,"  con- 
tained in  this  Instruction,  took  the  defense 
of  an  alibi  from  the  Jury.  In  Its  essentials 
the  evidence  of  the  so-called  alibi  consists 
of  the  appellant's  denial  that  be  was  present 
at  the  scene  of  the  robbery  on  the  night  of 
Febrttary  4,  1915.  Both  he  and  O'Conner  tes- 
tified that  they  were  togeth^  In  various  sa- 
loons and  on  the  street  all  the  time  from  10 
o'clock  that  night  until  their  arrest  Hila 
evidence  was  not  taken  from  the  Jury,  nor 
.  was  its  force  even  impaired  by  the  instruo* 
tlon  given.  Only  the  one  crime  committed  on 
the  one  date,  February  4,  lOlS,  was  men- 
tioned in  evidence.  No  Issue  was  made  of 
the  day,  nor  even  of  the  hoar,  when  the 
crime  was  committed.  The  evidence  offered 
no  room  for  confusltm ;  hence  no  ground  for 
an  election  between  times  or  crimes.  The 
question  of  appellant's  presence  at  the  scene 
the  crime  was  merely  one  of  credibility. 
The  decisions  cited  by  the  appellant  In  sup- 
port of  his  criticism  of  this  Instruction,  State 
V.  King,  CO  Wash.  312,  97  Paa  247,  16  Ann. 
Cas.  322.  SUte  v.  Moss,  73  Wash.  430,  131 
Ptic.  1132,  and  State  v.  Morden,  151  Pad 
832,  are  palpably  inapposite.  Moreover, 
there  is  nothing  in  the  record  to  indicate  that 
the  point  now  urged  was  ever  called  to  the 
attentl(m  of  the  trial  court.  No  instruction 
tonddns  the  question  of  an  alibi  was  re 
qneated. 

[S]  8.  The  language  of  the  prosecutor 
vfbicSi  the  am^dlADt  denonnces  aa  fatal  mis- 
conduct la  not  preserved  in  the  record,  ei- 
ther in  context  or  otherwise.  Nothing  ap- 
pean  save  an  objection  to  sometUng  said 
In  tha  final  argument — it  does  not  appear 
what— and  a  request  that  ttie  Jury  be  in- 
^Tocted  to  disregard  it  No  exception  was 
taken  to  the  court's  flallnre  to  so  Instruct 
The  allied  objectionable  remarks  were  made 
In  the  presence  of  the  court  They  could 
bave  been  and  abonld  have  been  preserved  in 
the  record  in  omtezt  and  certified  by  the 
trial  Judge  as  actually  having  been  made. 
As  the  record  stands,  the  trial  Judge  has 


merely  certified  that  counsel  for  the  appel- 
lant claimed  that  something  objectionable 
had  been  said.  We  have  repeatedly-  held 
that,  where  the  context  and  occasion  of  the 
offending  language  are  not  preserved  In  the 
record,  such  an  objection  is  unavailing. 
State  V.  Jakubowskt.  77  Wash.  78,  137  Pac 
448;  Loy  v.  N(«'them  Paa  R.  Co..  77  Wash. 
25, 187  Pae  446;  State  t.  Johnston,  83  Wash. 
1.  144  Paa  944 ;  State  v.  Ross,  85  Wash.  218, 
147  Pac.  1140. 

The  foregoing  fully  disposes  of  everything 
now  urged  toudiing  the  motion  for  a  new 
trial.  We  find  nothing  in  the  record  war- 
ranting an  interference  with  the  verdict 

The  Judgment  is  affirmed. 

• 

MORRIS,  C.  3.,  and  OHADWICK.  FUL- 
LEBTON,  and  MOUNT,  JJ.,  ccmcur. 


(in  Cal.  S7I> 

GREENLEE  v.  LOS  ANGKLES  TRUST  A 
SAVINGS  BANK  (KASE,  Intervener). 
<L.  A.  3463.) 
(Suprane  Court  of  Oalilomla.  Nov.  28, 1916.> 

1.  MoBTOAGES  «=»24t^—A8SiaiiMENTe— Rights 
OF  Absiqneb. 

Plaintife  executed  her  note  to  M.  for  14,600 
and  conveyed  land  to  a  bank  in  trust  by  an  in< 
strument  providing  for  a  sale  and  distribution 
of  the  proceeds.  M.  at  the  same  time  presented 
to  the  bank  a  written  request  that  it  accept  the 
trust  not  in  behalf  of  herself  and  her  attorney 
K.,  the  written  instrument  further  directing  the 
bank  to  pay  K.  out  of  the  money  realized  12,250, 
and  stadng  that  M.  was  indebted  to  K.  in  that 
amount.  Default  was  made  on  the  note,  tliL' 
bank  was  instructed  to  sell,  and  plaintiff  sued 
to  cancel  the  note  and  trust  deed.  Plaintiff, 
with  full  knowledge  of  K.'s  rights,  and  tbflt  thn 
bank  held  the  note  for  collection,  paid  M.  $2,250 
in  full  settlement  of  the  note,  and  ngreed  to  pay 
her  $300  more  if  she  could  defeat  K.'s  claim. 
K.  intervened  in  the  action  asking  aa  adjudica- 
tion of  his  rights,  and  plaintiff  and  M.  interven- 
ed, M.  alleging  fraud  and  a  lack  of  considera- 
tion for  the  assignment  of  the  interest  to  K., 
and  plaintiff  alleging  that  she  had  purcbaspd 
the  note  from  M.  Held,  that  plaintiff  could 
not,  by  the  devious  method  adopted,  defeat  K.'s 
interest  as  it  was  her  duty,  in  closing  up  the 
matters  of  the  trust,  to  pay  the  moneys  to  the 
bank  and  receive  back  her  canceled  note  and  a 
reconveyance  of  her  property. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  3S  667-677;  Dec  Dig.  «=s»249.] 

2.  .MOBTOAaSS  •=»237— ASSIONHSNT— GONBin- 
EKATION. 

Where  the  assignment  from  M.  to  K.  was, 
to  secure  a  pre-existing  note,  the  validity  of 
which  was  not  attacked,  there  was  no  lack  of 
consideration. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  596;  Dec.  Dig.  «=»237.1 

3.  MoETOAOES  «=»7S— Assignment— Fbavd. 

Notwithstanding  a  preexisting  indebted- 
ness from  M.  to  K.,  if  the  assignment  to  K.  of 
the  interest  in  tbc  note  and  the  trust  deed  was 
obtained  by  fraud,  K.  could  not  be  permitteil 
to  retain  the  security  so  obtained. 

[Eld.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |§  177-181 ;  Dec.  Dig.  «=>7ai 

4.  MOBTOAOES  «S>289— AaSIOHUBNT^FEAHD. 

M.,  having  parted  wltb  all  interest  in  the 
note  and  trust  deed,  had  parted  with  all  right  to 
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assert  that  tlie  aadgnment  to  K.  vas  procured 
bj  fraud. 

tEA.  Note.— For  other  caaeB,  eee  Hortcnges, 
Oeut  Dig.  H  806,  607;  DeeTDig.  «s»289J 

6.  GANCnXi^TION  OF  Instbuuentb  «»43  — 

Finding — Issdks— Fraud. 

Even  though  plaintiff  occupied  the  voiA- 
tlon  of  an  asBiguea  and  could  set  up  K.'8  fraud 
in  procuring  the  assignment,  evidence  of  such 
fraud  was  properly  excluded,  where  she  did  not 
plead  fnud,  and  through  her  attorney  stated 
at  the  trial  that  she  expected  to  prove  the  facts 
alleged  in  her  amended  answnr,  but  had  no  oth- 
er evidence  than  those  facta;  as  It  was  her  duty 
to  allege  and  prove  fraud. 

[Ed.  Note.— For  other  cases,  eee  GanccllatioD 
of  Instruments,  Cent.  Dig.  H  96-99;  Dec.  Dig. 
«=>43.] 

6.  CoNirnuANCK  <p92S— Gbouhds— Abskrcdb 
OF  Witness— MateAialitt. 

As  evidence  was  not  admissible  that  the 
assignment  to  K.  was  procured  by  fraud,  the 
refusal  of  a  continuance  because  of  the  illness 
of  M.,  who  would  have  testified  as  to  such  fraud, 
was  not  error. 

[Gd.  Note.— For  other  cases,  see  Continuance. 
Cmt.  Dig.  II  68-71 ;  De&  Dig.  «s>23.] 

7.  OAnOBLUTION  OF  Instbuuints  4=946— Ef- 
IDBnCB— Assionuent^Revocation  . 

A  communication  sent  by  M.,  attempting  to 
revoke  and  countermand  the  assignment  to  K., 
was  properly  excluded  where,  before  the  at- 
tempted revocation,  K.*s  rights  had  attached  by 
virtue  of  the  assignment  and  the  bank's  accept- 
ance thereof,  and  M.  bad  parted  with  all  inter- 
est in  the  subject-matter  of  the  controversy. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  lustmments,  Dec.  Dig.  «=»46.] 

&  CAKOBU.ATION  OF  IlinKUUUfTS  «S90K— Bs- 
XJIF  AWABDBD. 

Where  the  court  awarded  Judgment  In  fa- 
vor of  for  $2,260,  and  commanded  the  bank 
to  execute  the  trust,  there  was  no  irregularity 
in  the  form  of  the  judgment  on  the  theory  that 
under  the  trust  deed,  the  proceeds  vl  ■  sale  were 
to  be  paid  to  M.  and  not  to  K. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Dec  Dig.  ^=355.] 

9.  Appeal  and  Brbob  «=»877— Review— Fab- 
ties  Entitled  to  Couplain  of  Ebeobs. 

Even  though  the  court  erred  in  rendering 
a  judgment  reauiring  the  proceeds  of  a  sale  by 
the  trustee  to  be  paid  to  K.  instead  of  M.,  that 
was  not  a  matter  of  which  plaintiff  could  com- 
plain, as  her  obligation  would  be  extinguished, 
and  it  was  a  matter  of  no  coocem  to  her  who 
received  the  money. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  11  8560-^72;  Dee.  Dig.  «s> 
877.] 

10.  Mobtoaoes«sb2B&— AsszanifEin^Acnoir 

—Findings. 

Where  the  court's  findings  declared  upon 
the  assignment  from  M.  to  K.  and  upon  the  de- 
livery thereof  to  the  bank,  and  that  the  bank 
had,  ever  since  the  delivery,  been  the  trustee  for 
the  benefit  of  M.  and  K.  jointly,  a  contention 
that  there  was  no  direct  finding  that  the  as- 
signment and  the  instructions  to  the  bank  were 
ever  accepted  by  the  bank  was  without  merit. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  I  666:  Dec.  Dig.  «=»2d5.] 

Department  2.  Appeal  from  Snperlor 
Oourt  Loa  Angelea  County ;  Frederick  W. 
Houser,  Judge. 

Actlwi  by  CAB.TB.  Russell  Greenlee  against 
tbe  Los  Angeles  Trust  &  Savings  Bank  and 
others,  in  which  T.  K.  Ease  Intervened.  From 


BEPOBTER  (Od. 

a  judgment  In  favor  of  the  bank  and  the  In-  . 
tervener,  and  from  an  order  denying  a  new 
trial,  plaintiff  and  tbe  defendant  Ifarie  C 
Oreenlee  appeaL  Affirmed. 

Scarborough  ft  Bowen  and  Cobb  &  Dean, 
all  of  Los  Angeles,  for  appellants.  Edwin  A. 
Meserve  and  W.  R.  Herv^,  both  of  Ijob  An- 
geles, for  respondent 

HENSHAW,  J.  Plaintiff  brought  bar  ao- 
tlcxi  i^ainst  the  defoidant  bank  and  the 
defendant  Marie  0.  Greenlee  to  ccnnpel  a  sur- 
render to  her  of  a  certain  promissory  note 
and  a  reconveyance  to  her  of  land  which  she 
bad  conveyed  to  tbe  bank  by  trost  deed  as 
security  for  the  payment  ot  hex  note.  Claim- 
ing an  Interest  in  the  note  and  In  the  security 
given  for  Its  payment,  T.  E.  Ease  intervened. 
Judgment  was  given  In  favor  of  the  bank  and 
of  the  intervener,  and  from  that  judgment 
and  from  tbe  order  denying  their  motion  tor 
a  new  trial  plaintiff  Clara  Russell  Greenlee 
and  defendant  Marie  C.  Greoilee  bare  ap- 
pealed. The  following  facts  are  material  to 
tbe  consideration:  Plalntier  and  Marte  G. 
Greenlee  were  related  by  marriage.  Plain- 
tiff executed  her  promissory  note  payable  "to 
Marie  G.  Greenlee  or  order"  for  the  sum  of 
^,G00.  ContemporaneontAy  and  as  a  part  €t 
this  transaction  she  executed  a  trust  Instm- 
ment  with  herself  party  of  the  first  part,  the 
defendant  bank  party  of  the  second  part  and 
the  payee  of  the  note,  Marie  0.  Greenle^ 
party  of  the  third  part  This  trust  Instm- 
ment  set  forth  the  promissory  note  and  made 
conveyance  of  certain  land  in  trost  to  the 
bank,  and  declared  with  predaion  and  detail 
the  terms  of  the  trust  upon  wtaldi  the  bank 
was  to  hold  the  property.  It  was  to  be  held 
not  only  as  security  for  the  amount  of  exist- 
ing indebtedness  from  the  party  of  the  first 
part  to  the  party  of  the  third  part,  but  to  se* 
cure  any  future  indebtedness.  Provision  was 
made  authorizing,  but  not  compelUng,  the  par- 
ties of  the  first  and  third"  part  to  pay  tax- 
es, assessments,  Insurance,  and  the  like  upon 
the  ^operty,  which  paymraits  were  to  be- 
come first  liens.  Provitdon  for  sale  was 
made,  and  the  order  of  distributltHi  of  the 
funds  from  the  sale  was  prescribed.  Upon 
the  date  which  this  trust  deed  bears,  def«id- 
ant  Marie  C.  Greenlee  herself  signed  and 
presented  to  the  bank  a  request,  accompanied 
by  instruction,  of  whldi  the  following  is  the 
substance:  She  requested  the  bank  to  ac- 
cept the  trust  above  referred  to  executed  by 
Clara  Russell  Greenlee.  She  requested  the 
bank  to  accept  this  trust,  not  only  upon  ber 
behalf,  but  on  behalf  of  her  attorney,  I,  C 
Ease  (intervener  herein) — 
"it  being  tajf  express  direction  to  you,"  so  roas 
her  communicatiou,  "that  you  pay  and  deliver  to 
Mr.  T.  E.  Ease,  out  of  toe  amount  realised  hj 
you,  pursuant  to  the  provirions  of  said  tnntt 
deed,  tbe  sum  of  two  thousand  two  hundred  sua 
fifty  dollars  ($2,250.00)  with  interest  at  ei«ht 

eer  cent  per  annum.  For  your  information  I 
iform  you  that  I  am  indebted  to  Mr.  Esse  la 
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th«  satn  of  two  thousand  two  hundred  and  fifCr 
dollars  ($2,250.00)  with  interest,  pursuant  to 
the  terms  of  a  promissory  note  heretofore  given 
by  me  to  him,  and  that  it  is  now  my  eicpress  di- 
rectioo  to  you  that  out  of  the  amounts  received 
by  you  for  me,  on  account  of  principal  or  in- 
terest, and  as  each  is  received,  yoa  pay  and  de- 
liver to  Mr.  Kase  one-half  thereof,  until  my 
ohligation  to  him  is  fully  discharged.  In  other 
■words,  yon  hold  said  promissory  note  of  Clara 
Suasell  Greenlee  and  trust  deed  jointly  for  Mr. 
Kase  and  myselt  I  also  request  that  no  dis' 
position  of  said  trust  be  made  in  any  way  by. 
you,  or  at  any  time  by  you,  without  first  ob- 
tainiDg  the  written  consent  of  Mr.  Kase,  and 
that  if  at  any  time  be  shall  withhold  bis  con- 
sent to  my  proposed  action  by  you,  that  ^ou 
refrain  from  said  proposed  action,  and  particu- 
larly do  these  directions  apply  to  any  aasign- 
m^t,  or  attempted  asfdgnment,  by  me  at  any 
time;  it  being  my  expressed  request  and  direc- 
tion to  you  that  no  assignment  by  me  of  any 
interest  In  said  trust  deed  shall  be  recognised 
bar  yon,  or  be  deemed  valid,  either  in  law  or 
in  equity,  until  my  said  assignment  shall  be  con- 
sented to,  in  writing,  by  Ux.  Kase." 

IbB  bank  accepted  tbese  trusts  and  engage- 
ments  and  took  into  pOBaoBaion,  besides  the 
tnut  deed  of  plaintiff  and  tlie  written  in- 
stmctlona  of  defendant  Ifatle  OL  Greenlee, 
the  promissory  note  abore  referred  to.  This 
was  in  Jannary,  1911.  In  July,  1911,  the 
bank  notified  the  plaintiff  that  interest  apon 
the  note  was  orerdne  and  unpaid,  and  that 
the  payee  <tf  tiie  note  had  advised  the  tras- 
tee  that  unless  the  interest  was  forthwith 
paid,  she  wotdd  exercise  her  option  to  de- 
clare the  whole  sum  of  principal  and  interest 
due  and  payable.  Later  In  July  the  bank, 
BtUl  acting  under  the  Instmctlona  of  Bforie 
O.  Ore^ee,  notified  plaintiff  that  the  payee 
had  exercised  her  option,  and  had  declared 
the  whole  principal  sum  of  the  note  due  by 
reason  of  the  default  In  the  payment  of  in- 
tereet,  and,  further,  ttiat  she  had  Instructed 
the  bank  to  proceed  under  the  terms  of  the 
trust  to  sell  the  property.  ImmedlateSy  fol- 
lowing this,  in  July,  written  instructions  so 
to  proceed  to  sell  the  pn^perty  under  the 
trust  deed  were  presented  to  the  bank,  sign- 
ed by  Marie  C.  Greenlee  and  her  attorney,  T. 
K.  Kase,  intervener  herein.  On  August  12th 
following  plaintiff  commenced  this  action, 
seeking  a  Judgment  setting  aside  and  avoid- 
ing her  promissory  note  and  trust  deed,  and 
alleging  in  that  bebalf  that  they  were  exe- 
cuted to  Marie  C.  Greenlee  in  full  satisfaction 
of  all  claims  which  Marie  O.  Greenlee  might 
have  against  plaintiff  "on  account  of  the  al- 
leged alienation  of  the  affection  of  Paul  M. 
Greenlee,  the  husband  of  defendant  Marie  C. 
Ureenlee" ;  that  it  was  understood  that  the 
note  and  deed  of  trust  should  be  of  no  effi- 
cacy until  Marie  C.  Greenlee  had  in  turn 
executed  to  plaintiff  full  waiver  and  satis- 
faction of  all  her  claims  and  demands  for 
this  asserted  alienation,  but  that  Marie  C. 
Greenlee  had  never  done  so,  but  on  the  con- 
trary continuously  after  the  execution  of  the 
note  and  deed  of  trust  declared  "that  she 
bad  a  cause  of  action  agaiost  plaintiff  for 
the  alienation  of  the  affections  of  her  hus- 
band Paul  M.  Greenlee  and  threatened  and 
stlU  threatens  to  commence  such  action" 
1B8P^25 


against  this  plaintiff.  To  tUs  complaint  de- 
fendant Marie  O.  Greenlee  made  answer,  /ad- 
mitting tbat  it  was  agreed  between  her  and 
plaintiff  that  a  satisfaction  and  waiver  of 
all  claims  by  her  against  plaintiff,  and  par- 
ticularly of  all  claims  against  plaintiff  on  ac 
count  ot  the  alienation  of  the  affection  of  her 
husband,  should  be  given.  Further  she  al- 
leged that  she  had  signed,  a<&nowledged,  and 
duly  executed  such  waiver  and  satisfaction, 
which  waiver  and  satts&ction  was  prepared 
by  the  attorney  at  law  of  plaintiff.  She  al- 
leged that  she  did  have  a  cause  of  action  and 
a  claim  for  damages  against  plaintiff  "be- 
cause of  the  unquestioned  alienation  of  the 
affection  of  said  Paul  M.  Greenlee  and  the 
conspiracy  of  said  Clara  Russell  Greenlee 
with  others  to  deprive  tlds  answering  de- 
fendant of  the  affection,  care,  and  protection 
ot  said  Paul  M.  Russell  Greenlee,"  but  fur- 
ther alleged  Uiat,  by  rirtue  of  the  release  and 
satisfaction  mhUSi  she  had  executed,  she  had 
forever  surrendered,  canceled,  and  annulled 
aU  her  rights  in  and  to  snoh  dalm  and  cause 
oi  action  against  Clara  Russell  Greenlee^ 
Still  further  she  asserted,  as  a  cwisideratltHi 
for  the  execution  of  the  promisscwy  note  and 
deed  ot  trust,  tbat  her  right  in  the  oommnni- 
tjr  property  of  herself  and  her  husband,  Paul 
M.  Greenlee,  was  of  the  value  of  $5,000,  and 
tbat  she  was  induced  by  her  husband  and  by 
plaintiff  to  snirender  this  right,  and  did  sur* 
rendOT  it,  by  accepting  the  sum  of  tSOO  cash 
and  the  promissory  note  t<x  H^OO  here  In 
qnesUtm.  Defendant  Marie  G.  Greenlee's  at- 
torn^ at  law  in  the  preparation  and  filing 
of  this  answer  was  T.  K.  Kase,  intervener 
herein.  It  perhaps  should  be  added  that 
Marie  CI  Greenlee  was  the  daugbter-in-law 
of  Clara  Russell  Greenlee,  wedded  to  the 
latter's  son.  On  November  23d  following,  the 
family  differences  between  the  two  women 
seemed  to  have  been  in  part,  at  least,  ad- 
Justed,  for  upon  tbat  date  the  bank  received 
a  written  notification  trcm  Marie  C.  Green- 
lee to  the  effect  tbat  she  was  the  legal  owner 
of  the  promissory  note  for  $4,600;  tbat  the 
note,  together  with  all  sums  due  her  thereon 
and  thereunder,  had  been  paid-  This  notifi- 
cation was  accompanied  by  instructions  to 
the  bank  that  on  payments  of  any  sums  due 
to  it  under  the  trust,  It  should  forthwith  re- 
convey  to  Clara  Bussell  Greenlee  the  trust 
property.  Following  this,  T.  K.  Kase,  Marie 
G.  Greenlee's  former  attorney  at  law,  by  per- 
mission of  the  court  filed  his  complaint  in  in- 
tervention, alleging  that  for  value  received 
Marie  G.  Greenlee,  by  an  Instrument  in  writ- 
ing, had  assigned,  sold,  and  transferred  to 
him  an  undivided  one-half  interest  In  the 
note  and  Its  security;  that  notice  of  the 
transfer  and  assignment  had  been  delivered 
to  the  bank  and  accepted  by  the  bank.  The 
intervener  prayed  that  his  rights  be  adjudi- 
cated accordingly,  and  that  the  bank  be  com- 
pelled to  execute  the  trust  by  sale  of  the 
property  and  disposition  of  the  proceeds.  To 
this  complaint  in  intervention  Marie  C.  Green- 
lee answered,  declaring  in  terms  tbat  this  as- 
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stgDinent  by  her  of  one-balf  Interest  in  the 
note  and  security  to  her  attorney  at  law 
was  executed  without  consideration,  and  In 
effect  averring  that  she  w^as  Induced  to  make 
this  colorable  assignment  by  the  representa- 
tions of  her  attorney  that  plaintiff  would  be 
more  likely  to  pay  her  promissory  note  of 
$4,500  If  advised  that  her  attorney  owned  a 
half  interest  In  it  She  further  averred  that 
she  bad  paid  to  the  attorney  $405  on  account 
of  his  services,  and  that  that  was  the  full 
and  reasonable  value  of  them,  and  that  she 
was  not  Indebted  to  the  Intervener  In  any 
sum  whatever.  Plaintiff  also  answered  this 
complaint  in  intervention,  and  therein  alleged 
that  on  the  23d  day  of  November,  1911,  she 
had  purchased  her  promissory  note  of  $4,500 
from  Marie  C.  Greenlee  by  paying  to  her 
the  sum  of  $2,250,  which  Marie  C.  Greenlee 
accepted  In  full  discharge  and  satisfaction 
of  the  note— 

"that  in  that  manner  this  defendant  paid  said 
note,  and  the  same  was  canceled,  and  this  de- 
fendant does  not  owe  the  same,  uor  any  part 
thereof,  to  said  Marie  C.  Greenlee  or  to  this 
plaintiff  In  intervention  or  to  any  other  person." 

The  trial  resulted  In  findings  in  favor  of 
the  Intervener  that  one-half  of  the  note  and 
its  security  had  be^  assigned-  by  tbe  defend- 
ant to  the  intervener.  Judgment  was  render- 
ed accordingly,  and  tbe  trustee  was  directed 
to  proceed  and  sell  tbe  property  under  the 
deed  of  trust. 

Certain  evidentiary  matters  In  support  of 
tbe  findings  may  here  properly  be  set  forth : 
It  was  shown  that  Marie  C  Greoilee,  long 
before  tbe  date  of  tbe  execution  of  the  $4,500 
promissory  note  and  trust  deed,  was  indebted 
to  T.  E.  Kase  in  tbe  sum  of  $2,250  ap<m  her 
pnHnlssoi7  note  of  $2,600,  $250  of  whldi  she 
bad  paid.  This  evidence  comes  from  the 
written  and  signed  statement  of  Marie  C. 
Greenlee  herself,  she  declaring: 

"The  balance  which  I  owe  Mr.  Ease  on  that 
note  of  $2,260  with  interest  is  to  be  paid  to  him 
out  of  the  proceeds  to  be  reaUzed  on  tbe  prom- 
ifisot7  note  secured  by  truat  deed,  both  given  by 
Clara  Bussell  Greenlee  to  me,  and  the  delivery 
to  tbe  Los  Angeles  Bank  &  Trust  Company, 
of  which  has  lieen  arranged,  or  the  payment 
by  me  of  tbe  balance  due  on  Mr.  Kase's  note 
may  be  made  sooner  by  me  if  I  desire." 

It  was  shown,  moreover,  that  before  the 
payment  by  Clara  •Russell  Greenlee  to  Marie 
0.  Greenlee  of  $2,260,  by  which  payment  she 
Insists  that  she  "pnrdiased"  her  own  prom- 
issory note  and  thus  became  entitled  to  a  re- 
conveyance of  the  trust  property,  Clara  Rus- 
sell Greenlee  and  her  attorneys  were  fully 
Informed  of  the  Interest  of  Kase,  Intervener, 
In  that  note  and  Its  security  and  the  writ- 
ings declaring  that  Interest  had  been  put 
before  them  by  the  bank.  And  finally  It  is 
shown  that  the  $2,250  for  which  Marie  C. 
Greenlee  "sold"  to  tbe  maker  the  whole  of 
tbe  promissory  note  for  $4,500  was  the  total 
sum  which  she  was  entitled  to  readve;  or, 
in  other  words,  after  having  received  the 
total  amount  which  could  come  to  ber  from 
the  promissfffy  note,  she  endeavored  to  sell 
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out  her  attorney's  Interest  In  tbe  note,  which 
Interest  had  passed  fr<MU  her  by  asslgnmenL 
And,  finally,  In  connection  with  the  allegation 
of  fraud  which  she  makes  In  tbe  procurement 
of  this  assignment.  It  is  further  to  be  noted 
that  by  arrangement  with  Clara  Russell 
Greenlee  she  Is  to  receive  $300  more  from 
her  In  the  event  that  she  is  able  to  defeat  the 
Kase  assignment  and  save  Clara  Russell 
Greenlee  from  paying  the  other  moiety  ot  tbe 
note. 

[1]  The  first  prc^sltlon  advanced  upon 
this  appeal  Is  that  there  was  no  assignment, 
legal  or  equitable,  to  tbe  intervener  which  in 
any  way,  affected  tbe  rlfi^ts  of  the  maker  of 
the  note  in  paying  and  pnrduudng  tbe  same 
from  tbe  paye^  and  that  by  that  pnrdiase 
full  legal  ai^  equitable  title  in  tbe  note  pass- 
ed to  tbe  maker,  and  her  debt  to  tbe  payee 
was  wboUy  extinguished.  But  tbe  ai^>ellant 
is  unable  to  dte  any  case  where,  under  cir- 
cumstances snch  as  ^re  here  presented,  such 
a  construction  has  been  put  upon  sncb  trans- 
actions, either  by  law  or  by  equity.  A  debtor 
may  pay  and  receive  a  complete  discharge 
if  not  advised  of  tbe  rights  of  an  assignee 
to  whom  tbe  primary  debtor  has  assigned 
the  debt  in  whole  or  In  part  A  debtor  may 
not  ordinarily  and  without  his  consent  be 
subjected  to  tbe  annoyance  of  meeting  split 
demands  upon  a  single  obligation  to  pay. 
Thus  an  order  or  chedt  or  bill  of  exchange 
drawn  against  part  of  a  fund  will  not  tq^erate 
as  an  assignment  of  that  part  unless  the 
debtor — tbe  holder  of  the  fund — recognizes 
and  assents  to  the  demand  in  some  way. 
Donohue-Kelly  Banking  Co.  v.  Southern  I'a- 
dfle  Co.,  138  Cai.  183,  71  Pac.  »3,  94  Am. 
St  Rep.  28;  Buckeye  Refining  Co.  v.  Kelly, 
163  Cal.  8.  124  Paa  636,  Ann.  Cas.-  1913E, 
840;  Graham  Paper  Co.  v.  Pembroke,  124 
Cal.  117,  66  Pac.  627,  44  U  R.  A.  632,  71  Am. 
St  Rep.  26.  Sudi  cases,  we  repeat,  have 
nothing  to  do  with  the  situation  here  pre- , 
sented.  To  plaintiff's  knowledge  the  bank 
had  become  the  custodian  of  the  promissory 
note  for  purposes  of  collection.  The  bank 
had  also  accepted  and  bec<Hne  a  trustee  un- 
der the  trust  for  Kase's  interest  In  the  trust 
note  and  trust  property  which  bad  been  as- 
signed to  him.  Good  business  prudence  dic- 
tated that  the  settlement  of  the  matters  of 
the  trust  should  be  had  with  the  bank,  and 
plaintiff  and  her  attorneys  attempted,  to  make 
such  a  settlement  They  were  then  fully  ad- 
vised of  the  bank's  position  and  of  the  in- 
tervener's Interest.  The  bank  holding  the 
note  for  collection,  and  properly  holding  it 
under  the  terms  of  the  trust.  It  became  plain- 
tiffs duty.  In  the  closing  up  of  the  matters 
of  the  trust,  to  pay  the  moneys  to  the  bank 
and  receive  back  ber  canceled  promissory 
note  and  a  reconveyance  of  her  propertj". 
None  of  these  things  does  she  do,  but  iu  her 
effort  to  defeat  the  intervener's  interest  she 
pays  to  Marie  C.  Greenlee  tlie  money  which 
would  go  to  ber  under  an  execution  of  the 
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trust,  and  promises  her  $300  more,  payable] 
upon  the  contingency  of  the  defeat  of  the 
Kase  claim.  In  short,  she  ottered  an  Induce- 
ment to  the  defendant  to  do  precisely  what 
she  did  do,  in  alleging  improper  and  fraudu- 
lent practices  upon  the  part  of  her  attorney- 
It  is  too  plain  to  call  for  further  discussion 
that  Marie  C  Greenlee  did  assign  one-half 
interest  In  the  trust  note  and  property  to 
Ease ;  that  the  bank  accepted  this  trust  up- 
on behalf  of  Kase,  that  plaintiff  had  full 
knowledge  of  all  these  matters,  and  therefore 
could  not,  by  the  devious  method  which  she 
adopted,  defeat  the  Kase  interest 

[2-1]  It  Is  next  asserted  that  the  court 
erred  In  refusing  to  allow  evidence  of  the 
lack  of  consideration  passing  from  Kase  to 
his  client,  Marie  C.  Greenlee,  In  the  matter 
of  tbe  assignment  to  the  former,  and  further 
erred  In  refusing  to  allow  evidence  that  tbe 
assignment  itself  was  procnred  by  fraud. 
Hbe  two  proposttloaB  may  be  considered  to- 
gether, and  for  this  reastm:  There  was  dear- 
ly no  lack  of  CMiMderatlon,  since  ttie  assign- 
ment In  effiect  was  given  as  security  for  the 
payment  <tf  tbe  pre-eilstlng  promissory  note 
of  Marie  C.  Greenlee  to  Kase  upon  which 
she  owed  ^,250— exacts  <ne-baU  of  the  $4,- 
500  trust  note.  Nowhere  does  Marie  C 
Greenlee  attack  the  validity  ot  this  note, 
whose  execution  long  antedated  the  trust 
note  and  deed,  and  her  assignment  to  Kase 
of  a  half  Interest  ther^,  and.  In  addition 
to  this,  the  wTltbv  Itself  of  course  Impcnts 
a  con8lderatl<m.  llierefore  we  say  that  a 
ccmslderatlon  being  abundantly  shown,  appel- 
lant's s<de  proposition  resolves  Itself  Into  a 
CfHDplatait  (tf  the  court's  r^usal  to  allow  evi- 
dence of  fraud  in  the  procnrem«it  of  this  as- 
signment, tcr  It  is  unnecessary  to  say  that, 
notwithstanding  tbe  pre-existing  indebted- 
ness owed  by  Marie  0.  Greenlee  to  Kase,  if 
he  obtained  security  for  this  Indebtedness 
from  his  dlent  by  fraud,  that  security  he 
could  not  be  permitted  to  retain.  But  what 
are  the  facts  In  this  regard?  They  are  that 
Marie  C.  Greenlee  made  no  charge  of  fraud 
in  the  matter  of  the  procurement  of  the  as- 
signment until  long  after  she  had  parted 
with  all  Interest  in  the  trust  note  and  se- 
curity. If  the  controversy  had  been  between 
herself  as  assignor  and  Kase  as  assignee  over 
the  validity  of  the  assignment,  she  would 
have  been  entitled  to  a  full  hearing  upon 
her  charges  of  fraud  in  Its  procurement.  But 
iiavlng  parted  with  all  interest  in  tbe  note 
and  trust  deed,  she  parted  also  with  the  right 
to  complain  of  this  asserted  fraud,  and  that 
right  either  died  or  passed  by  virtue  of  her 
transactions  with  the  plalntiCF  to  the  latter. 
Walker  v.  Felt,  54  CaL  386;  Crescent  Co.  v. 
Montgomery,  124  Cal.  142,  56  Pae.  797.  Did 
this  right  to  avoid  the  assignment  for  the 
asserted  fraud  pass  then  to  plaintiff?  Re- 
spondent insists  that,  touching  plalntlCTs  po- 
sltiOD,  she  is  wlthio  tbe  familiar  legal  and 
eauitable  principle  that  a  naked  right  of  ac- 


1  Won  for  fraud  Is  not  assignable,  that  an  in- 
terest in  property  must  pass  to  give  to  tbe 
assignee  a  right  to  enforce  the  remedies 
available  to  one  who  has  been  defrauded. 
Emmons  v.  Barton,  109  Cal.  666,  42  Pac.  308; 
Archer  v.  Freeman,  124  Cal.  528,  57  Pac. 
474 ;  Story's  Eq.  Jur.  p.  1040.  But  we  need 
not  here  stop  to  consider  whether  or  not 
plaintiff  occupies  the  position  of  an  assignee 
who  may  set  up  the  fraud,  and  this  for  the 
simple  reason  that  she  nowhere  seeks  to 
avail  herself  of  her  fraud.  She  Bled  ber 
answer — even  ber  amended  answer — to  the 
complaint  In  intervention.  If  she  relied  up- 
on fraud  to  avoid  that  Instrument,  she  was 
presented  with  a  clear  opportunity  and  con- 
fronted with  a  clear  duty  of  alleging  and 
proving  the  fraud.  She  did  not  undertake 
to  do  so,  and  at  the  trial,  through  her  at- 
torney, declared  that  she  expected  to  prove 
the  facts  alleged  in  her  proposed  amended 
answer,  "buto  had  no  otlier  evidence  than 
those  facts."  It  follows,  therefore,  that  the 
court  ruled  correctly  In  excluding  tbe  evi- 
dence of  fraud  tendered  upon  b^alf  of  Marie 
C.  Greenlee  after  she  had  parted  with  all 
her  Interest  In  the  subject-matter  of  the  con- 
troversy. 

[•]  Certain  minor  objections  are  advanced 
by  appellant  which  require  but  brief  consld- 
watlon.  Ttma  it  Is  said  tluit  it  was  error, 
for  the  court  to  refuse  to  postpone  the  trial 
of  the  action  while  defendant  Marie  O. 
Greenlee  was  on  the  stand  and  was  taken  ill. 
fint  this  statement  does  not  comport  with 
the  record.  Marie  C.  Greenlee  was  dot  up- 
on the  stand  and  taken  ill  when  the  court 
refused  a  continuance.  The  trial  had  pro- 
ceeded for  some  time  when,  upon  one  of  the 
days  of  its  resumption,  Marie  O.  Greenlee 
was  absent  by  reason  of  Illness.  No  relief 
of  any  kind,  It  will  be  borne  in  mind,  was 
sought  against  Marie  C  Greenlee,  plaintiff 
having  absolutely  abandoned  her  complaint, 
and  the  trial  being  had  solely  upon  the  com- 
plaint In  Intervention  and  the  answers  there- 
to. It  was  said  tiefore  the  court  that  Marie  C. 
Greenlee's  presence  was  desired  that  she 
might  testify  In  support  of  her  answer  al- 
leging fraud.  The  court,  ruling  that  the 
evidence  was  Inadmissible,  properly  ruled 
also  that  her  presence  was  not  necessary. 

[7-10]  There  was  no  error  in  the  court's 
refusal  to  receive  In  evidence  a  communica- 
tion signed  by  Marie  C.  Greenlee  under  date 
of  June  20,  1912,  revoking  and  countermand- 
ing her  assignment  of  January  13,  1911.  Not 
only  had  the  Intervener's  rights  attached  by 
virtue  of  this  assignment  and  the  acceptance 
of  it  by  the  bonk,  but  the  attempted  revoca- 
tion was  made  long  after  Marie  C.  Greenlee 
had  parted  with  all  Interest  In  tbe  subject- 
matter  of  the  controversy.  Appellant  maken 
complaint  of  an  lrregularit7  In  the  form  o'f 
the  Judgment  The  court  awarded  a  Judg- 
ment to  the  intervener  for  $2,250— one-half 
of  the  promissory  note^  with  interest— and 
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commanded  the  Los  Angeles  Trust  &  Savings 
Bank  to  execute  Its  trust  under  the  trust 
deed.  The  obj^tion  to  tbe  Judgment  is  .that 
as  by  the  terms  of  tbe  trust  deed  the  pro- 
ceeds of  tbe  sale  of  the  property  were  to  be 
paid  to  Marie  C.  Greenlee,  and  not  to  tbe 
Intervener,  the  Intervener  could  receive  noth- 
ing from  this  sale.  We  think  the  statement 
of  tbe  proposition  contains  its  refutation. 
But  even  If  appellant's  position  were  true, 
since  her  obligation  would  be  extingalsbed,  it 
cannot  be  a  matter  of  concern  to  ber  whether 
tbe  Intervener  or  Marie  C  Oreenlee  receives 
the  frulta  of  the  Judgment.  And,  finally,  ap- 
pellant complains  that  there  is  no  direct 
finding  that  Marie  0.  Greenlee's  assignm^it 
and  instructions  to  the  l>ank  in  regard  there- 
to were  ever  accepted  by  tbe  bank.  Tbe 
findings  declare  upon  the  assignment  from 
Marie  0.  Greenlee  to  the  intervener  upon  the 
13th  day  of  January,  1911,  and  the  delivery 
of  this  assignment  to  tbe  banl^  upon  the  13th 
day  of  January,  Idll,  and  that  the  bank, 
ever  since  the  delivery  of  the  assignment  and 
order,  "has  under  the  trust  created  been  the 
trustee  for  the  benefit  of  Marie  C.  Greenlee 
and  Thomas  K.  Kase  as  the  owners  Jointly 
of  said  note."  We  perceive  nothing  lacking 
in  these  findings  to  show  a  CMnpIete  execu- 
tion, delivery,  and  acceptance. 

The  Judgment  and  order  appealed  from 
are  therefore  affirmed. 

Weponcur:  MSLVIN,  J.;  LOBIGAN.  J. 


an  Cal.  367) 
la  re  LOGAlf  S  ESTATE.  (Sac.  2286.) 

(Supreme  Court  of  California.    Nov.  20,  1915. 
Rehearing  Denied  Dec.  20.  1915.) 

1.  Wills   <8='270—  Pbobate  —  Revocation- 
Citation  TO  EXECDTBIX — STATUTE. 

Code  Civ.  Proc  1 1S28,  provides  that  upon 
filing  of  a  petition  for  revocation  of  the  probate 
of  a  will,  and  within  one  year  after  such  pro- 
bate, a  citation  must  be  issued  to  the  executors 
of  the  will  and  all  legatees  and  devisees  mention- 
ed therein  requiring  tbem  to  appear  and  show 
cause  why  the  will  should  not  be  revoked.  Up- 
on filing  of  such  a  petition,  citation  to  the  ex- 
ecutrix, who  was  also  a  legatee,  was  issued 
against  ber  generally,  not  specially,  designat- 
ing her  as  such,  but  containing  a  statement 
that  a'  t>etition  for  revocation  of  tbe  will  had 
been  filed,  directing  that  the  persons  cited,  in- 
cluding M.  A.  M.  [tbe  executrix],  show  cause 
why  the  instrument  should  not  be  adjudged  void, 
and  that  the  order  admitting  it  to  probate  and 
"appointing  said  M.  A.  M.  as  executrix  should 
not  be  set  aside,  and  the  letters  testamentary 
therefore  issued  to  said  M.  A.  M.  be  canceled." 
Held  that,  considering  tbe  recitals  of  the  cita- 
tioo  as  to  the  nature  and  purpose  of  the  pro- 
ceedings in  which  tbe  executrix  was  cited  by 
name  to  appear  and  show  cause,  such  citation 
was  sufiident  as  being  issued  to  her  both  in  her 
representative  capacity  as  executrix  and  her  in- 
dividual capacity  as  legatee.  It  being  the  duty  of 
the  executor  to  defend  a  will  against  any  sub- 
sequent attack  for  its  revocation  made  after 
probate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dw.  «=3270.1 


2.  Wills  4=3>270— PaoBAra— >Rsto04Tiov— 
Service  of  Suioioitb— ExnirsiON  of  Tiki 

— Statute. 

Code  Civ.  Proc  |  1328,  provides  that  on 
filing  of  a  petition  for  revocation  of  the  pro- 
bate of  a  will,  dtatiott  must  be  issued  to  the 
executors,  legatees,  and  devisees  within  one  year 
after  probate  requiring  them  to  appear  and  show 
cause.  Service  of  the  citation  to  the  executrix 
was  not  made  on  her  up  to  the  return  day.  Sep< 
tember  10,  1914,  fixed  m  the  dtadon,  and  there- 
after the  court,  on  September  17th,  extended 
tbe  time  for  service  to  November  2d.  EeU, 
that  the  citation  did  not  become  functna  officie 
upon  the  expiration  of  tbe  original  retom  day. 
and  that  tbe  failure  to  serve  before  such  day 
did  not  deprive  the  court  of  Jurisdiction  to  enter- 
tain the  proceeding,  since  the  JurisdictiMi  of  the 
court  .does  not  d^wnd  npon  issuance  and  aerr- 
ice  of  a  dtadon  within  a  year  after  probata 
of  the  wUI,  but  attaches  on  Uie  filing  of  the  pe- 
tition, while,  as  tbe  court  may  relieve  for  failan 
entirely  to  have  a  citati<Hi  issued  and  aaved 
within  the  year,  it  may  relieve  for  failure  to 
serve  a  dtation  issued  within  the  year,  despite 
the  expiration  of  the  return  day  oefore  order 
directing  service  at  a  later  day. 

[Bd.  Note.— For  other  cases,  see  Willa,  Dee. 
Dig.  «»270.] 

Department  2.  Appeal  from  Superior 
Court,  Solano  County ;  A.  3.  Bn<^le^  Judge; 

In  tbe  matter  of  tbe  Estate  of  Bllub^ 
Logan,  deceased.  From  an  order  made  on 
motion  of  the  executrix  of  the  probated  win 
dismissing  a  potion  for  Ita  revocation  and 
all  proceedings  tbereon,  petttionere  appeaL 
Order  reversed. 

J.  C.  Campbell,  Weaver,  Shelton  ft  Levy, 
of  San  Frandsco,  for  appellant  Leo  J* 
McEnemey,  of  San  Francisco,  Thos.  J. 
Lynch,  and  F.  B.  DevUo,  of  Fairfield,  for  re- 
spondent. 

LORIGAN,  J.  This  is  an  appeal  fr<MB  an 
order  made  on  motion  of  the  executrix  <tf 
the  probated  will  dismissing  a  petition  for  its 
revocation  and  all  proceedings  thereon. 

On  August  28,  191S.  the  wlU  of  Elizabeth 
Logan,  deceased,  was  admitted  to  probate  in 
the  superior  court  of  the  county  of  Solana 
The  will  nominated  Mary  A.  McEnemey 
as  executrix  thereof,  who  duly  qualified,  and 
letters  testamentary  were  Issued  to  her. 
Said  Mary  A.  McEnemey  was  also  made  one 
of  a  number  of  legatees  under  the  will.  On 
August  18,  1914,  appellants,  alleging  them- 
selves to  be  beirs  at  law  and  next  of  kin 
of  said  Elizabeth  Logan,  deceased,  filed  a 
petition  for  the  revocation  of  tbe  probate  ot 
said  wUl ;  that  It  should  be  adjudged  that 
said  Instrument  was  void  and  not  the  last 
will  or  testament  of  said  decedent  and  tot  a 
cancellation  of  the  letters  testamentary  la- 
sued  to  said  Mary  A.  McEnemey.  On  August 
21, 1914,  a  citation  was  issued  upon  said  peti- 
tion. This  citation  was  formally  addressed 
to  "Mary  A.  McEnemey,  Mary  HcSorleTi 
Mary  Mclnnls"  and  a  number  of  others, 
citing  tbem  to  appear  In  court  on  September 
10,  1914.  at  10  o'clock  a.  m.  of  that  day,  to 
show  cause  why  the  probate  of  said  will 
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dionld  not  be  revoked  and  said  Instrnment 
adjudged  to  be  void,  and  "why  the  order 
admitting  the  purported  will  to  probate  and 
appointing  said  Mary  A.  McEnemey  aa  ex- 
ecutrix thereof  should  not  t>e  annulled 
•  *  •  and  that  the  letters  testamentary 
theretofore  Issued  to  said  Mary  A.  McEnerney 
he  canceled."  The  grounds  upon  which  the 
contest  of  the  will  was  based  were  set  forth 
In  the  citation.  On  September  17, 1914,  upon 
affidavit  of  one  of  the  attorneys  for  the  con- 
testants showing  inability  to  serve  the  cita- 
tion on  some  of  the  parties  named  therein, 
the  superior  court  made  an  order  "that  the 
return  day  specified  in  the  citation  hereto- 
fore issued  *  *  *  be  and  the  same  Is 
hereby  continued  and  postponed  until  the 
2d  day  of  November,  1914 ;  that  the  persons 
named  in  said  citation  upon  whom  service 
thereof  has  not  been  made  appear  and  show 
cause  as  directed  In  said  citation  on  said 
2d  day  of  November,  1914;  and  the  said 
(Station  may  be  served  upon  said  persons  by 
delivering  to  and  leaving  with  them  a  copy 
of  said  citation,  together  with  a  copy  of  said 
petition  and  a  copy  of  this  order  attached 
thereto  within  at  least  five  days  prior  to 
said  2d  day  of  November,  1914." 

On  tbe  same  day  that  the  order  just  re- 
ferred to  was  made  Mary  A.  McEnerney,  both 
as  executrix  of  said  will  and  Individually, 
served  on  contestants  notice  of  a  motion  to 
be  made  before  the  superior  court  on  Septem- 
ber 28,  1914,  for  an  order  dismissing  the 
petition  for  the  revocation  of  the  will  on  the 
particular  ground  stated  in  the  notice  that 
Bald  court  "had  no  Jurisdiction  to  hear  or 
determine  said  petition  to  revoke  the  probate 
of  the  last  will  of  decedent."  This  motion 
coming  on  for  hearing  on  the  day  noticed 
tbe  following  order  was  made  by  the  court: 

'•That  the  court  has  no  Jurisdiction  to  hear 
and  determine  said  petition  for  the  reason  that 
tiie  citation  issued  herein  is  insufficient  in  law 
and  evidence,  and  it  ia  therefore  ordered  that 
said  petition  aod  citation  and  all  proceedinjcs 
based  thereon  be  and  the  same  are  hereby  dia- 
miased." 

It  is  from  this  order  that  the  appellants 
take  this  appeal.  - 

Bespondents  on  tbis  bearing  made  a  pre- 
Itmluary  objection  to  the  entertaining  of  this 
appeal  here  on  tbe  grotind  of  inauffldency 
of  the  transcript  on  appeal  Without  dls- 
CQsslng  the  point  our  examination  ot  the 
record  as  presented  satiafled  ns  that  the 
objection  Is  not  tenable. 

[1]  As  to  the  merits  of  the  appeal  The 
Bole  ground  on  which  the  motion  to  dismiss 
was  based  was  that  the  superior  court  did 
not  have  Jurisdiction  to  proceed  with  the 
bearing  of  the  petition  to  revoke  the  probate 
of  tbe  will  for  two  reasons:  First,  that  no 
citation  had  issued  to  Mary  A.  McEnerney 
In  her  representative  capacity  as  executrix 
of  the  win  within  one  year  after  the  pro- 
bate of  tbe  will,  as  Is  required  by  section 
1328  of  tbe  Code  of  CivU  Procedure ;  second. 


that,  even  if  sucb  a  dtatlon  was  Issued  to 
JIary  A.  McEnerney  as  executrix,  no  service 
thereof  had  been  made  on  her  up  to  tbe  re- 
turn day,  September  10,  1914,  aa  fixed  In  the 
citation,  and  the  court  had  no  power  to  make 
the  order  of  September  17th  extending  the 
time  for  service  to  November  2,  1914. 

While  we  think  it  la  apparent  from  the 
recoid  that  the  order  of  the  court  dismiss- 
log  the  i>etiUon  was  base^  solely  on  the 
ground  that  no  dtatlon  to  Mary  A.  McEner- 
ney, as  executrix,  had  been  issued  within  a 
year  following  the  probate  of  the  will,  or  at 
all,  and  that  It  therefore  had  no  Jurisdiction 
to  entertain  tbe  petition  of  contest,  It  is  in- 
sisted by  respondents  that  .the  order  was 
properly  based,  or  at  least  is  sustainable,  on 
both  grounds.  Adopting  this  position  of 
respondents,  the  question  to  be  determined 
la  whether  the  order  vtm  properly  made  for 
either  or  both  the  reasons  presented.  We 
do  not  think  it  can  be  sustained  on  ^ther  of 
tbe  grounds  urged,  and  shall  craisider  tbeee 
grounds  separately. 

Section  1328  of  tbe  Code  of  Civil  Proce- 
dure provides  that  upon  the  filing  of  the  pe- 
tition (for  revocation  of  tbe  probate  of  a 
will)  and  within  one  year  after  such  pro- 
bate "a  dtatlon  must  be  Issued  to  the  execu- 
tors of  the  will,  •  *  •  and  to  all  the 
legatees  and  devisees  mentioned  In  the  will, 
•  •  •  requiring  them  to  appear  before 
tbe  court  on  some  day  therein  specified  and 
show  cause  why  the  probate  of  the  will 
should  not  be  revoked." 

The  theory  of  the  respondents  In  support 
of  their  motion  based  on  the  first  ground  to 
which  we  have  referred,  and  the  view  doubt- 
less taken  by  the  court,  was  that  tbe  dtatlon 
caused  by  appellants  to  be  issued  within  the 
year,  in  as  far  as  It  ran  to  '-Ollary  A.  McEner- 
n^,"  did  so  in  her  Individual  capacity  as 
a  legatee  under  tbe  will  and  not,  as  it  should 
have,  nndcx  tbe  reqnlrrawat  of  tbe  Code  sec- 
ti<m,  issue  against  her  in  her  capadty  also 
aa  executrix  at  the  will.  It  Is  undoubtedly 
true  that  when  the  opening  part  of  the  dta- 
tlon is  examined— that  is,  setting  forth  the 
names  of  t^e  parties  to  whom  the  dtatlon 
ran — ^It  isnot  directed  to  Mary  A.  McEnerney 
in  ber  capadty  as  executrix  of  the  will. 
She  is  not  therdn  spedally  designated  as 
such.  It  is  issued  against  ber  gmerally. 
But  while  it  is  essential  in  a  contest  of  a 
will  after  probate  that  a  dtatlon  shall  \b- 
sue  to  the  executrix  of  tbe  will,  whether  it 
has  been  so  Issued  to  her  in  such  capacity 
is  not  to  be  determlued  by  an  inspection  sole- 
ly of  one  part  of  tbe  dtatlon  which  may  con- 
tain tbe  names  of  the  parties  to  It  The 
entire  dtatlon  should  be  looked  to  and  if, 
from  Its  whole  tenor,  it  appeara  that  It  was 
Issued  to  her  In  her  capacity  as  executrix, 
it  is  immaterial  that  she  may  not  be  express- 
ly designated  as  sndi.  The  dtatlon  is  mere 
process  designed  to  bring  tbe  parties  named 
in  It  into  court  In  the  capadtles  In  which 
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they  are  Interested  In  the  contest  Inaufforat- 
ed,  and  If,  when  a  citation  is  read,  tt  can  leare 
DO  doubt  but  that  tt  was  issued  against  <me  In 
his  capacity  as  executor,  although  not  so 
specially  designated,  It  meets  the  require- 
ment of  the  Code  section,  and  is  a  sufficient 
citation  against  him  in  bis  reiwesentatlTe 
capacity. 

within  this  rule  when  we  examine  the 
citation  attacked  there  can  be  no  reasonable 
doubt  from  Its  tntlre  tenor  that  It  was  Issued 
to  Mary  A.  McEnemey  In  all  the  capacities 
in  which  she  was  Interested  in  the  proceed- 
ing for  tlie  revocation  of  the  will.  It  was  is- 
sued against  her  generally,  as  is  conceded, 
and  this  was  sufficient  as  far  as  she  appear- 
ed to  be  a  legatee  under  the  will.  It  was 
not  necessary  to  designate  her  as  sucIl  An 
Individual  designation  was  sufficlentt.  As 
far  as  her  representative  capacity  as  execu- 
trix is  concerned  It  must  be  conceded  that 
the  citation  was  not  addressed  to  her  specif- 
ically in  ttiat  capacity.  But  It  was  issued 
for  service  upon  her.  It  contained  a  state- 
mait  that  the  petition  for  the  revocation  of 
the  will  had  been  filed  In  which  the  validity 
of  the  will  was  attacked  on  various  grounds 
particularly  mentioned  and  directed  that 
the  persons  cited,  including  "Mary  A.  Mc- 
Ehiemey"  show  cause  why  "it  should  not  be 
adjudged  that  said  Instrument  is  void,"  and 
that  the  order  theretofore  made  admitting 
said  purported  will  to  probate  and  "appoint- 
ing said  ISaxy  A.  McEnemey  as  executrix 
thereof  sboold  not  be  set  aside  and  •  •  • 
the  letters  testamentary  theretofore  Issued 
to  said  Mary  A.  HcEnem^  he  canceled." 
Taking  Into  consideration  the  presence  of 
these  particular  re<dtals  in  the  citation  as 
to  the  nature  and  purposes  of  the  proceeding 
In  the  contest  dt  the  will  to  which  "Mary 
A,  H(^iiem^  was  dted  to  ai^)ear  and 
show  cause  why  the  wlU  should  not  be  ad- 
Judged  Tdd  and  her  letters  testammtary 
canceled,  it  la  sufficiently  certain  that  the 
dtaljcni  was  Issued  to  her  both  in  her  repre- 
sentatlTe  and  Individual  capacities,  and  call- 
ed upon  her  to  apputr  and  show  cause  as 
well  In  her  r^resentatlTe  capacity  as  execu- 
trix as  in  any  other  capacity  in  wbidi  ehe 
might  be  Interested  In  defeating  the  revoca- 
tion of  the  will.  When  by  the  direct  terms 
of  the  dtaUcHi  she  was  required  to  show 
cause  why  the  will  should  not  be  declared 
vtAA,  she  was  advised  that  It  was  issued  to 
her  as  a  Ic^tee,  because  in  that  capacity  she 
was  Interested  in  defeating  any  revocation  of 
It:  When,  in  addition,  It  advised  her,  thouj^ 
named  generally,  that  she  was  called  upon  to 
show  cause  why  the  order  appointing  her 
executrix  Should  not  be  set  aside  and  her 
letters  testamentary  canceled,  It  was  appar- 
ent from  these  matters  that  the  citation  was 
directed  to  her  in  her  representative  capaci- 
ty. When  a  will  is  adihltted  to  probate  it  is 
tie  doty  of  the  executor  to  defend  and  up- 
liold  the  will  against  any  subsequent  attack 


for  its  revocation  made  upon  It  (In  re  Whet- 
ton,  98  Cal.  203.  32  Paa  970;  In  re  McKin- 
ney,  112  Cal.  447,  44  Pac  743),  and  this  duty 
primarily  rests  .upon  the  executor,  and  not 
upon  the  legatees  or  devisees.  This  being 
the  legal  duty  of  the  executor  where  a  cita- 
tion, as  here,  not  only  informed  Mary  A.  Mc- 
Enemey that  a  petlUon  had  been  filed  to 
bare  it  adjudged  that  the  will  theretofore 
probated  was  void,  but  further  informed  her 
that  It  was  sought  to  have  her  letters  testa- 
mentary issued  on  such  probate  set  aside  and 
annulled,  and  called  on  her  to  show  cause 
why  these  things  should  not  be  done,  it  suffi- 
ciently appeared  therefrom  that  the  citation, 
though  addressed  to  her  generally,  was  is- 
sued to  her  not  only  In  any  Individual  ca- 
pacity as  a  legatee  under  the  probated  will 
which  she  might  occupy,  but  also  in  her  ca- 
pacity as  executrix  of  the  will  itself.  We 
are  therefore  of  the  opinion  that  the  cltaticui 
sufficiently  ai^eared  to  be  Issued  to  respond- 
ent in  her  capacity  as  executrix,  and  hence 
the  superior  court  erred  In  holding  to  the 
contrary  and  dismissing  the  petition  on  the 
theory  that  it  did  not. 

[2]  As  to  the  other  point  made  the  re- 
spondents that  the  court  had  no  power  on 
September  17th  and  after  the  return  day 
spedfled  in  the  citation — September  10th — 
to  extend  the  return  day  to  November  2d. 
The  claim  is  that  the  citation  became  functus 
officio  upon  the  expiration  of  the  original 
return  day;  that  no  service  on  the  respond- 
ent having  been  made  at  that  time  the  juris- 
diction of  the  court  to  further  entertain  the 
proceeding  tor  the  revocation  of  the  will 
was  gone.  Little  need  be  said  on  this  point 
The  Jurisdiction  of  Uie  court  to  entertain  a 
proceeding  for  the  revocation  of  the  wIU  does 
not  depend  npMi  the  issuanoe  and  service 
of  a  dtatl(m  within  a  year  after  the  pro- 
bate ctf  the  wUl.  Jurisdiction  of  the  oonrt 
attaches  tm  the  filing  of  the  petition  Inaugu- 
rating the  contest  The  office  of  the  dtatlon 
Is  only  that  of  a  summons — to  i^to  the  court 
Jdrisdlction  of  the  pi^ee  who  would  be  af- 
fected by  its  rerocatton.  It  Is  not  essential 
to  the  Jurisdiction  of  the  court  that  the  d- 
tatlon  be  Issued  and  served  within  a  year. 
The  only  penalty  for  failure  to  have  It  is- 
sued within  that  time  Is  that  the  court  may 
dismiss' the  contest  And  even  where  there 
has  been  a  failure  to  have  it  issued  wltbln 
the  year  the  court  may  nevertheless  relieve 
a  contestant  for  bis  failure  to  do  so  and 
thereupon  order  a  dtatlon  Issued  and  served. 
Estate  o£  Simmons,  168  Gal.  390,  14S  Pac 
697.  It  is  to  be  observed,  further,  that 
though  It  is  required  that  the  dtatlon  be 
Issued  within  a  year,  there  Is  no  provisioq. 
of  the  law  prescribing  when  it  shall  be  sor- 
ed. As  the  court  may  relieve  for  failure  en- 
tirely to  have  a  citation  issued  and  served 
vrithln  the  year,  it  certainly  can  relieve  from 
a  falljire  to  serve  where  It  Is  at  least  Issued 
within  a  year.  This  the  court  bad  done  here 
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on  a  showing  wbldi  was  satlstectoiT  to  tt 
It  is  <tf  no  consequence  that  the  return  day 
had  expired  before  the  <»^r  directing 'the 
citation  to  be  served  at  a  later  day  was  made. 
The  expiration  of  the  original  return'  day  of 
the  dtatlra  and  the  Inablll^  of  the  con- 
testants to  serve  all  the  parties  by  that  time 
was  the  very  ground  on  which  the  court  on 
a  satisfactory  showing  granted  them  the  re- 
lief of  being  permitted  to  make  a  service  at 
a  future  time,  and  extended  the  time  for 
doing  so.  There  Is  no  provision  of  the  law 
which  declares  that  a  failure  to  serve  within 
the  return  day  of  a  dtattim  should  preclude 
the  court  from  ordering  a  supplemmtal  or 
alias  citation  to  be  Issued,  or  to  extend  the 
time  of  service  of  one  orlglually  Issued  where 
the  return  day  thereof  has  elapsed.  Within 
the  rule  of  Estate  of  Slonoons,  supra, 
power  of  the  court-  to  relieve  a  party  for 
failure  to  serve  a  citation  already  Issued 
and  by  its  order  extend  the  time  to  make 
service  is  Just  as  full  as  Its  power  to  relieve 
for  failure  to  have  the  dtatlou  issued  within 
a  year. 

At  the  time  the  order  dismissing  the  peti- 
tion of  contestants  was  entered,  some  of  the 
parties  named  in  the  citation  had  not  been 
served.  At  that  time,  however,  the  period 
within  which  service  might  be  made  under 
the  order  extending  the  time  for  doing  so 
to  November  2d  had  not  exi^red,  and  the 
order  of  the  court  dismissing  the  petition  cut 
them  off  from  making  such  service.  In  view 
of  thla  fact  the  court  Is  directed  on  the  go- 
ing down  of  the  r^nlttltur  In  this  case  to 
make  a  further  ord» '^tending  the  time  for 
appellanta  to  make  service  on  the  parties 
wbo  had  not  been  served  when  the  order  dis- 
missing the  petition  for  revocation  was  made, 
or  such  order  as  may  be  necessary  to  protect 
the  rights  of  the  contestants  if  In  any  man- 
ner they  have  been  affected  by  the  order  dis- 
missing their  petition,  or  by  the  pendency 
of  this  appeal. 

The  order  appealed  from  is  reversed. 

We  concur:  MELVIN.  J.;  HENSUAW,  J. 


an  Cal.  3M) 

HART  T.  COX.   (Lw  A.  8443.) 
Supreme  Court  of  California.   Nov.  22,  1916.) 

1.  EjECTMERT  «=>16 — SOPPOBT    BT  POSSES- 
SION. 

Where  neither  claimant  reUes  upon  a  pa- 
per title,  prior  actual  possession  will  support  an 
action  in  ejectment 

[Ed.  Note.— For  other  cases,  see  Ejectment-, 
Cent.  Dig.  8S  30-41;  Dee.  Dig.  «S916.] 

2.  Ejectment  ^»  16— Possession. 

Where  plaintiff  in  ejectment,  claiming  des- 
ert land  as  first  occupant,  had  irrigated  and 
cultivated  parts  thereof,  had  exercised  frequent 
acta  of  ownership  in  the  parts  not  cultivated, 
and  had  run  a  disc  harrow  about  the  tract, 
marking  the  exterior  boundary,  and,  geijerally, 
bad  proceeded  in  the  usual  manner  of  the  vicin- 
ity to  eubjugate  and  cultivate  the  tract  marked 
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out,  plaintiff  bad  such  possession  of  the  land  as 
established  her'  right  to  maintain  the  action,  al- 
though cultivation  of  a  few  acres  and  work  upon 
a  small  portion  of  land  does  not  establish  actual 
possession  of  the  whole  tract,  since  actual  pos- 
session, whether  or  not  accomplished  by  living 
on  the  premises,  and  whether  or  not  with  fences 
or  Inclosures,  niay  be  established  by  assertion  of 
title  for  any  period  of  time,  provided  sudi  jiOB- 
session  was  not  abandoned  at  the  end  of  the  pe- 
riod, accompanied  by  acts  of  ownership,  sub- 
jugaring  the  land  to  the  will  and  control  of  the 
settler  by  occupation  or  cultivation,  or  other  ap- 
propriate use,  according  to  the  locaUty  and  cus- 
tmns  of  the  community. 

[Ed.  Note.— For  other  cases,  see  ,^ectment, 
Cent  Dig.  H  30-11:  Dec  Dig.  «s>l&T 

3.  Ejsctuent  €=32— Possession — Statute. 

In  ejectment  by  one  claiming  desert  land 
as  the  first  actual  possessor,  St  1862,  p.  168, 
the  "possessory  act,^  has  no  ai^Ucation,  rince 
it  refers  only  to  c<Hi8tmctive  poaaession  of  qoar- 
ter  sections. 

[Ed.  Note. — For  other  cases,  see  SUeetmoit, 
Cent.  Dig.  {  3 ;  Dec  Dig.  «=»2.] 

4.  EJECTUENT  «»16~P088ESSZ0II^ABAKD0N- 

HENT— Lapsb  or  Tdck. 

In  the  atnence  of  evideoee  of  abandonment 
of  actual  prior  possession,  of  desert  lands  by 
plaintiff  in  ejectment,  claiming  them,  such  pos- 
session, no  matter  at  how  remote  a  period^  is 
sufiicient  to  support  the  claim. 

LEd.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.     3(M1 ;  Dec  Dig.  «=>16.] 

6.  Trial  ^»29S— Instbuciionb— GonsiDBaA- 

TioN  AS  A  Whole. 

Instructions  must  be  read  as  a  whtde,  and 
the  adequacy  of  each  determined,  in  view  of  the 
qualifications  to  it  supplied  by  others,  i 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  S8  703-717 ;  Dec.  Dig.  ^295.J 

6.  Ejectment  16— Possession. 

Where  plaintiff  in  ejectment  had  prior  pos- 
session of  the  land  at  the  time  of  the  defendant's 
entrj',  such  pOBsession,  neither  of  the  claimants 
having  legal  title,  is  absolute  as  between  them. 

[Ed.  Note— For  other  cases,  see  Ejectment, 
Cent  Dig.  §$  30-11;  Dec  Dig.  €=>16.] 

7.  Ejicthbnt  4=»16— PosaBssiOH  —  Chakac- 

TER  OF  Occupation. 

Where  one  occupies  land  not  under  color 
of  title,  he  may  nevertheless  show,  in  ejectment 
against  another  claimant  that  under  the  cus- 
tom of  the  vicinage  use  of  a  part  of  Uie  tract  is 
equivalent  to  possession  of  the  whole. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  IS  30-41;  Dec.  Dig.  «=»10.] 

8.  Ejectment  ^=5  1&— Possession. 

In  ejectment  by  one  as  the  first  actual  oc- 
cupant of  desert  land,  the  jury,  in  determining 
if  plaintiff  was  In  actual  possession  at  the  time 
of  defendant's  entry,  could  consider  work  done 
upon  the  property  adjoining  that  from  wliicli 
plaintiff  sought  to  oust  defendant  if  the  evi- 
dences of  the  possession  extended  to  the  entire 
tract 

[Ed.  Note. — For  other  cases,  see  Ejectment 
Cent.  Dig.  SS  30-41 ;  Dec  Dig.  «=>16.] 

In  Bank.  Appeal  from  Superior  Court, 
Imperial  County ;  Franklin  J.  Cole,  Judge. 

Ejectment  by  Ethel  Hart  against  J.  W. 
Cox.  Judgment  for  plaintiff,  and  from  an 
order  denying  his  motion  for  new  trial,  de- 
fendant appeals.  Order  affirmed. 

Conkllng  &  Brown,  of  Bl  Centre,  fOr  ap- 
pellant.   Geo.  H.  P.  Shaw,  of  Los  Angeles, 

for  respondent 
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MELVIN,  T.  Appeal  by  the  defendant 
from  an  order  denying  his  motion  for  a  nev 
trial. 

The  property  in  question  la  desert  land. 
Plaintiff  sued  In  ejectment,  alleging  that 
she  was  in  possession  from  February  1, 
1906,  until  about  November  8,  1906,  when 
she  was  ousted  by  defendant  The  answer 
denied  plaintiff's  actual  possession.  Neither 
appellant  nor  respondent  relied  upon  a  paper 
title.  Respondent  based  her  claim  upon 
prior  actual  possession,  and  the  principal 
contention  of  defendant  upon  this  appeal  is 
that  the  evidence  did  not  support  the  find- 
ing that  Miss  Hart  was  In  actual  posses- 
sion of  the  demanded  premises  prior  to  bis 
entry  thereon.  PlaintitTs  claim  Is  based 
upon  the  assertion  that  the  land  In  dispute 
(approximately  160  acres)  Is  the  west  balf  of 
a  larger  tract,  containing  about  320  acres, 
to  which  she  lays  claim. 

The  evidence  tends  to  show  that  prior  to 
1906  the  entire  tract  of  320  acres  was  un- 
occupied desert  land  belonging  to  the  United 
Stat^.  In  November,  1905,  Miss  Hart  post- 
ed notices  upon  the  property,  showing  that 
she  claimed  possession  thereof.  In  late  Jan- 
nary  or  early  February,  1906,  she  caused  a 
disc  harrow  to  be  run  around  the  entire 
tract,  thus  marking  the  exterior  boundary 
thereof.  Almost  Immediately  thereafter  she 
caused  (the  southeast  80  acres  (not  upon 
the  tract  Immediately  in  dispute)  to  be  pre- 
pared, planted  to  barley,  and  Irrigated.  The 
southeast  comer  is  shown  by  the  evidence 
to  be  the  highest  point  on  the  tract  of  320 
acres,  and  respondent  and  others  testified 
that  the  work  of  reclamation  in  that  county 
Is  usually  Inaugurated,  at  or  near  the  high- 
est point  of  any  given  subdivision,  so  that 
the  water  may  be  most  conveniently  distrib- 
uted. A  ditch  was  constructed  along  the 
east  line  of  the  80  acres  and  connected  wltb 
the  system  of  Imperial  Water  Company  No. 
5,  in  which  respondent  owned  SO  shares  of 
stock.  In  July  and  August,  1906,  this  tract 
was  fenced,  and  the  partly  grown  barley 
was  fed  to  hogs.  Before  appellant  entered 
upon  the  west  half  of  the  property  respond- 
ent had  caused  furrows  to  be  run  along  the 
entire  east  line  of  the  land  In  dispute  in 
preparation  for  the  construction  of  a  ditch, 
which,  according  to  the  testimony,  could 
only  be  used  In  the  irrigation  of  the  land 
which  Is  the  subject  of  this  action.  At  the 
same  time  of  the  reclamation  and  sowing  of 
the  southeast  80  acres,  a  tract  of  about  5 
acres  of  the  land  In  dispute  was  sowed  to 
barley  and  Irrigated.  Some  five  days  prior 
to  defendant's  entry  upon  th^  premises, 
three  furrow  lines  were  run  on  the  southerly 
part  of  the  land  here  involved,  and  another 
a  little  north  of  its  center  line.  These  cut 
the  land  from  east  to  west  At  the  same 
time  a  furrow  was  made  along  the  western 
border  In  preparation  for  an  intended  levee. 
Other  work  of  setting  stakes  and  laying  out 
lines  for  future  irrigation  had  t)eea  done  be- 


fore the  defendant  moved  from  a  tract  ot 
land  about  three  miles  distant  and  estat>- 
llshed  his  tenthouse  near  the  northeast  cor- 
ner of  the  land  which  be  now  claims.  It 
was  In  testimony  that  respondent  and  her 
agents  ceased  to  prosecute  the  work  on  this 
land  about  November  3,  1906,  because  tbey 
were  obliged  to  attend  to  the  irrigation  of 
other  property,  but  that  they  had  never  In- 
tended to  abandon  tbe  land.  Appellant  in- 
sists that  all  of  this  testimony  fails  ntterly 
to  show  that  possessio  pedis  necessary  to  es- 
tablish tbe  tight  of  tbe  settler  to  maintain 
such  an  action  as  this. 

[1]  Where  neither  claimant  relies  upon  a 
paper  title,  prior  actual  possession  la  suffi- 
cient to  support  an  action  in  ejectment  Na- 
gle  v.  Macy.  9  CaL  427;  Potter  v,  Knowles, 
5  Cal.  88;  Hawxhurst  v.  Lander,  28  CaL 
331;  Coryell  v.  Cain,  16  CaL  673;  Hubbard 
T.  Barry,  21  CaL  325. 

[2]  Undoubtedly  actual  possession  may 
only  be  established  by  assertion  of  title,  ac* 
rompanled  by  acts  of  ownership  whldi  pro- 
claim to  tbe  world  that  right  to  the  very 
land  over  which  dominion  Is  sought  to  be 
exercised  Is  claimed.  There  must  be  a  snb- 
jectlon  of  the  land  to  the  will  and  control 
of  the  settler  as  contradistinguished  from 
mere  assertion  of  title  and  the  exerdse  of 
casual  acts  of  ownership.  Plume  t.  Se- 
ward, 4  CaL  97,  60  Am.  Dec  599;  Murphy 
V.  Wallingfbrd,  6  CaL  648.  Such  posses- 
sion— 

"mast  be  evidenced  by  occopatlon  or  cultivation, 
or  other  appropriate  ose,  according  to  the  local- 
ity and  character  of  tbe  partieiUar  praniMs.'* 
Wolf  V.  Baldwin,  19  CaL  313. 

In  determining  the  sufficiency  of  acts  to 
constitute  possession  of  a  given  piece  of  real 
property  the  courts  have  taken  Into  consid- 
eration the  character  of  the  land,  its  locality, 
and  the  customs  of  the  community.  No 
particular  period  of  possession  need  be 
shown.  If,  In  this  case,  respondent  was  in 
possession  of  the  land  for  any  time,  bow- 
ever  short  that  was  sufficient  providing  of 
course  such  possession  was  not  surrendered. 
Highland  Park  Co.  v.  Western  Co.,  1  CaL 
App.  340,  82  Pac.  22S.  Nor  Is  living  upoo 
tbe  premises  an  Indispensable  requisite  to 
possession.  Gray  v.  Collins,  42  CaL  157; 
Wilson  V.  Shackelford,  41  Cal.  630;  Shelby 
V.  Houston,  38  Cal.  423;  Bradley  v.  West 
60  Mo.  59.  Cultivation  is  not  absolutely 
necessary.  Gray  r.  Collins,  supra.  And  ac- 
tual possession  of  land  may  be  had  wltli- 
out  fences  or  Inclosures.  It  is  sufficient  If 
the  land  Is  occupied  and  used  In  the  same 
manner  that  owners  of  land  of  like  charac- 
ter in  that  vicinity  usually  occupy  and  ex- 
ercise dominion  over  tbelr  property.  Gld< 
dlnga  V.  Land  &  Water  Co.,  83  Cal.  99,  23 
Pac  196;  McCreery  v.  Bverdtng.  44  CaL 
250;  Sheldon  t.  MnU,  67  CaL  801,  7  Paa 
710. 

Having  in  mind  these  rules,  we  cannot  say 
that  the  court  and  Jury  erroneously  decided 
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tbat  the  plaintiff  was  entitled  to  possession 
of  tbe  land  In  dispute.  True,  plaintiff  did 
not  establish  the  fact  that  she  had  actually 
placed  improvements  npon  every  acre  of  the 
land  comprising  the  320  acres  which  she 
claimed.  Bnt  she  vras  proceeding  In  the 
nsual  and  orderly  manner  to  subjugate  and 
cultivate  the  tract  which  she  had  caused  to 
be  marked  out.  It  is  true,  as  appellant  as- 
serts, tliat  cultivation  of  a  few  acres  and 
work  upon  a  small  portion  of  the  land 
wonld  not  establish  actual  possession  of 
the  whole  tract ;  but  the  evidence  sufficient- 
ly shows  that  plaintiff  had  entered  upon 
ttie  property  and  was  taking  the  usual 
means  of  improving  It  She  had  exercised 
frequent  acts  of  ownership  In  the  parts  not 
cultivated  all  *  of  which  gave  notoriety  to 
ber  possession.  Jackson  v.  Woodruff,  1  Cow. 
(N.  Y.)  286,  13  Am.  Dec.  526.  The  process 
of  improvement  extending  from  the  highest 
point  on  the  trat^  to  the  land  immediately 
adjacent,  and  tbe  preparations  to  extend 
the  area  to  be  subject  to  irrigation,  were  in 
accordance  with  the  nsual  course  of  hus- 
bandry in  the  locality,  and  were  sufficient 
to  establish  plalntifTs  superior  right  to  the 
land.  Webber  v.  Clarke,  74  Cal.  18,  16  Pac. 
431.  By  her  acts  Miss  Hart  proclaimed  to 
the  public  that  she  asserted  exclusive  own- 
ership over  tbe  land,  and  the  acts  perform- 
ed by  her  were  In  harmony  with  her  claim 
of  title.   Brumaglm  v.  Bradshaw,  39  Cal.  46. 

In  other  jurisdictions  It  has  been  held  that 
the  marling  out  of  the  boundaries  of  a  piece 
of.  land,  coupled  with  the  planting  of  crops 
and  tbe  placing  of  improvements  upon  parts 
of  it,  are  sufficient  evidences  of  possession. 
Hlnnlger  t.  Trax,  67  Mo.  App.  626;  Lang- 
worthy  V.  Myers,  4  Iowa,  18;  Bradley  v. 
West  Co.,  60  Mo.  CO. 

Appellant  cites  Oarrison  t.  Sampson,  16 
CaL  9S,  as  conclusive  of  this  controversy  in 
his  favor.  He  is  In  error.  It  was  merely 
held  in  that  case,  and  very  properly,  that 
where  a  man  enters  upon  public  land  and 
bnllds  or  occupies  a  bouse  or  corral  on  a 
small  part  of  It,  be  is  not  thereby  given  right 
to  possession  of  a  whole  subdivision,  even  as 
against  one  who  enters  without  title.  In 
that  case  there  was  no  evidence  that  the 
claimant  had  Indicated,  by  physical  marks, 
tbe  land  to  which  he  asserted  title,  and  no 
proof  of  preparations  to  bring  all  of  the  sub- 
division under  cnltivatlon.  Of  Garrison  v. 
Sampson,  supra,  Edgar  v.  McNair,  157  Cal. 
404,  ICS  Pac.  306,  and  the  other  cases  cited 
in  this  behalf  by  appellant,  it  may  be  said 
that  their  facts  are  altogether  different  from 
those  disclosed  by  the  record  before  us. 

[3]  The  "possessory  act"  of  1S52  (Stats. 
1852,  p.  169  does  not  apply  to  this  case. 
Tliflt  act  had  reference  to  constructive  pos- 
session of  quarter  sections  of  land.  In  this 
case  the  question  presented  to  lu  Is  one  re- 
lating to  actual  possession. 

[4-t]  Appellant  attacks  certain  instructions 
whicdi  were  given  to  the  jury.   ThB  Jurors 
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were  told  that  prior  actual  ptueesaion  of  the 
plaintiff  was  sufficient  evidence  of  title  to 
prove  ownership,  and  to  enUtle  plaintiff  to 
recover,  unless  defendant  could  account  for 
such  possession,  or  show  prior  possession  or 
title  in  himself.  The  jurors  were  also  In- 
structed that  as  between  two  parties,  neither 
of  whom  connects  himself  with  the  title  of 
the  government,  "the  first  actual  possessor 
is  absolutely  presumed  to  possess  the  legal 
title."  Appellant  insista  that  under  these  In- 
structions the  jurors  would  naturally  con- 
clude that  any  possession,  no  matter  at' how 
remote  a  period,  would  be  sufficient  to  sub- 
stantiate plaintiff's  claim.  But,  in  the  ab- 
sence of  any  evidence  of '  abandonment,  prior 
possession  at  any  time  is  sufficient.  1  Cyc. 
6-8;  BeU  v.  Bed  Rock,  etc.,  Co.,  36  CaL  217. 
Lapse  of  time  is  not  usually  sufficient  of  it- 
self to  prove  abandonment,  and  leaving  land 
with  a  bona  fide  intention  of  returning  is  not 
abandonment.  We  must  read  tbe  Instruc- 
tions as  a  whole,  and  we  find  that  the  Jnrors 
were  told  that  a  part  of  their  duty  was  to 
determine  whether  or  not  plaintiff  was  "at 
the  time  of  defendant's  entry"  In  possession 
of  the  land.  Prior  possession  of  this  sort  ia 
absolute,  as  between  the  two  claimants^  nei- 
ther one  of  whom  has  the  legal  titla  Cor- 
yell V.  Cain,  16  Cal.  573. 

[7]  By  another  instruction  the  jurors  were 
told  that  In  determining  whether  the  land 
was  occupied  and  used  for  the  purposes  to 
which  it  was  adapted,  they  might  take  into 
consideration — 

"tbe  manner  in  which  tbe  owners  of  land  of 
like  character  In  the  sams  vicinity  commonly, 
occupy  and  fase  inch  land." 

Appellant  says  that  this  rule  applies  only 
to  a  case  In  which  a  claimant  enters  under 
color  of  title,  such  as  a  desert  land  entry. 
Such  a  claimant,  according  to  appellant,  may 
show  that,  under  the  custom  of  the  vicinage, 
use  of  a  part  of  the  tract  to  which  he  has 
color  of  title  is  equivalent  to  possession  of 
the  whole  of  It.  We  see  no  reason  why  the 
rule  announced  by  the  instruction  should  not 
apply  to  the  adjudication  of  the  conflicting 
claims  of  these  litigants.  The  instruction  is 
sanctioned  by  such  cases  as  Glddlngs  v. 
Land  &  Water  Co.,  83  Cal.  99,  23  Pac  196. 

[8]  We  have  examined  the  other  instruc- 
tions to  which  defendant  takes  exception  and 
find  no  material  error.  We  do  not  think  it 
necessary  to  analyze  them  in  detalL  The  two 
features  of  the  instructions  to  which  defend- 
ant most  emphatically  objects  are  the  state- 
ments that  plaintiff's  possession  did  not  de- 
pend upon  her  actual  presence  on  the  proper- 
ty at  the  time  of  defendant's  entry,  and  that 
the  jurors  might  take  Into  consideration 
work  done  upon  the  adjoining  property  if 
they  found  that  evidences  of  possession  ex- 
tended to  the  whole  tract  of  320  acres.  Both 
statements  were  correct  declarations  of  the 
law.  The  first  is  supported  by  the  authori- 
ties dted  above.  The  8ec<md  needs  no  sup- 
port except  the  logic  of  the  sttoatiODt  yet 
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tbere  Is  abundant  autborlty  for  It.  Tbe  acts 
and  intentions  of  the  plaintlfl  are  not  to  be 
measnred  according  to  tbe  work  done  on  any 
fragment  or  portion  of  the  land  which  the 
defendant  may  select  and '  claim,  bat  must 
be  viewed  with  reference  to  her  general  plan 
for  improving  the  entire  tract.  A  number 
of  the  cases  cited  In  this  opinion  uphold  this 
view,  notably  Webber  T.  Clarke  and  Jackson 
T.  Woodruff,  aupra. 

No  other  alleged  errors  require  spedal 
comment 

Tbe  order  from  whldk  def^dant  appeals 
Is  affirmed. 

We  concur:  ANGBLT-OTTI,  C.  J.;  SHAW, 
J.;  SLOSS,  J.;  HBNSHAW,  J.;  XiAW- 
LOK,  J. 


<28  Cal.  App.  5S9) 

YOLO  WATER  &  POWER  CO.  t.  SUPERIOR 
COURT  IN  AND  FOR  LAKE  COUN- 
TY et  aL    (Civ.  1441.) 
(District  Comt  of  Appeal.  Third  District.  CaU- 
foniia.  Oct  20. 1816.  Rehearing  Denied  by 
Supreme  (3ourt  Dee.  16, 191S.) 

L  JunaiS  ^»40— DlSQUAUnCATION— IlTTKB- 
EST. 

CoDst  art  6. 1  8,  declares  that  a  judge  of 
any  superior  court  may  bold  a  superior  court  in 
any  county  at  the  request  of  a  judge  of  the  bu- 

Serior  court  thereof.  Code  Civ.  Proc  {  71,  is 
eclarative  of  the  constitutional  provision,  while 
secaon  160  provides  that,  in  case  of  sickness, 
absence,  or  disability  from  other  causes,  a  reg- 
ular sessioD  of  tbe  superior  court  cannot  be  held 
by  any  of  the  judges,  a  certificate  of  that  fact 
shall  be  transmitted  by  the  clerk  to  the  Govern- 
or, who  may  thereupon  request  some  other  supe- 
rior judge  to  bold  court  Section  ,170  declares 
that  no  judge  or  justice  of  tbe  peace  shall  sit 
in  any  action  to  which  he  is  a  party,  or  in  which 
he  is  interested,  while  sections  397,  398,  pro- 
vide that  tbe  court  may,  oa  motion,  change  the 
place  of  trial  when  the  judge  is  disqualiSed  from 
acting,  and  that  if  the  judge  Is  disqualified  from 
acting  from  any  cause,  the  cause  must  be  trans- 
ferred to  a  court  agreed  upon  by  the  parties,  or 
to  the  nearest  or  most  accessible  court  where  like 
objection  does  not  exist.  Held,  that  though  a 
superior  judge  was  disqualified  from  acting  by 
reasoo  of  interest,  be  might  call  In  another  jud^e 
to  hear  tbe  case,  and  such  judge  bad  jurisdiction 
under  the  Constitution,  though  the  statutes  seem 
to  contemplate  that  in  case  of  disquallBcatimi 
from  interest  tbe  cause  should  be  transferred. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  i  185 ;  Dec.  Dig.  «S940!] 

2.  JuDOEa  ^=»40  —  Disqualification  —  Eui- 

HENT  Domain. 

Though  Code  Civ.  Proc.  S  1256,  relating  to 
eminent  domain,  declores  that  except  as  other- 
wise provided,  the  rules  of  practice  hicludcd  in 
part  2,  Code  Civ.  Proc.,  shall  govern,  eminent 
domain  proceedings  are,  though  the  provisions  in 
part  2  seem  to  contemplate  the  transfer  of  caus- 
es when  for  any  reason,  as  interest  the  regular 
judge  is  disqualified  to  sit,  subject  to  Const  art. 
6,  f  8,  allowing  a  superior  judge  to  call  In  an- 
other judge  to  hear  cases. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  S  185;  Dec.  Dig.  <S=>40.] 

Application  by  tbe  Yolo  Water  A  Power 
Company  for  a  writ  of  prohibition,  against 
the  Superior  Court  of  the  State  of  Califor- 
nia in  and  for  Lake  County  and  Hon.  Wil- 


liam Finch  as  acting  judge  Qiereot.  Writ  de- 
nied. 

Theod(Hre  A.  Bell,  of  San  Francisco,  for  pe- 
titioner, a  M.  Crawford  and  H.  B.  Wlther- 
8{K>on,  both  of  Lakeport,  and  C.  S.  Wheeler, 
John  F.  Bowie,  and  Nathan  Moran,  all  of 
San  Franclsco,,for  respondents. 

OHIPMAN,  P.  J.  PeUtioner  asks  the  writ 
of  this  court  to  prohibit  tbe  respondent  from 
sitting  as  judge  at  tbe  trial  of  a  condemns* 
tlon  proceeding,  wherein  petitioner  Is  plain- 
tiff and  the  state  and  certain  206  persons  and 
corporations  are  defendants,  now  pending  In 
the  superior  court  of  Lake  county.  Said  ac- 
tion was  commenced  on  April  1,  1012,  to 
condemn  land  lying  around  'the  border  of 
Clear  Lake  so  as  to  raise  the  water  level 
about  10  feet  for  tbe  purpose  of  supplying 
water  for  Irrigating  lands  In  Yolo,  Solano, 
and  Colusa  counties  and  to  generate  hydro- 
electric power. 

It  appears  from  tbe  petition,  and  Is  not 
controverted  by  the  answer,  that  Judge  BI.  8. 
Sayre,  Judge  of  the  superior  court  of  Lake 
county,  is  disQuallQed  to  try  the  action  by 
reason  of  fluaucial  interest  in  the  case ;  that. 
In  1912,  Hon.  WUliam  Finch,  Judge  of  the 
superior  court  of  Glenn  county,  was  request- 
ed by  Judge  Sayre  to  try  before  a  Jury,  and 
he  did  try,  the  issues  of  fact  affecting  one  of 
the  defendants,  W.  P.  Mariner,  in  a  separate 
trial ;  that  Judge  Finch,  in  1912,  at  the  re- 
quest of  Judge  Sayre,  heard  and  determined 
an  issue  of  law  raised  by  defendant  Walter 
E.  Feam,'  and  that  no  other  Issues  of  law 
or  fact  have  heretofore  been  determined  in 
said  action;  that,  on  April  2,  1915,  plain- 
tiff served  upon  Judge  Sayre  a  written  de- 
mand that  the  place  of  trial  In  said  action  be 
transferred  "to  the  nearest  and  most  acces- 
sible court";  this  motion  was  called  up  on 
April  9th  for  hearing,  and  was  continued  un- 
til AprU  2eth;  that  on  April  2eth,  Hon.  F. 
B.  Ogden,  one  of  the  Judges  of  the  sup«rtor 
court  of  Alameda  county,  "took  bis  seat  up- 
on the  bench  and  called  the  above-entitled  so 
tlon,"  Judge  Sayre  being  present  in  the  court- 
room. Plaintiff's  attorney  objected  to  Judge 
Ogden's  acting  in  any  matters  arising  In  the 
action,  upon  the  ground  that  Judge  Sayre, 
being  disqualified,  was  without  jurisdiction 
to  invite  any  other  superior  Judge  to  bear 
any  matter  therein,  "and  that  it  was  the  Im- 
perative duty  of  Judge  Sayre  to  transfer 
said  cause."  It  appeared  that  Judge  Ogden 
waa  requested  by  Judge  Sayre  to  hear  all 
matters  which  might  arise  in  the  actltm.  It 
was  finally  agreed  that  Judge  Ogden  migbt 
act  In  any  matter  which  Judge  Sayre  might 
pass  upon,  whereupon  plalntlfTs  motion  to 
transfer  the  action  was  renewed  upon  the 
ground  of  Judge  Sayre's  disqualification. 
The  matter  was  continued  without  declsloo. 
In  order  to  have  all  the  defendants  served 
with  notice  of  the  motion,  which  waa  sub- 
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sequentlr  done.  Finally,  Judge  Ogden,  on 
May  27,  1915,  made  an  order  that,  in  view  ot 
the  fact  that  Judge  Finch  had  heard  and 
determined  the  Issues  of  fact  In  the  case  as 
to  defendant  Mariner  and  the  issues  of  law 
raised  In  defendant  Fearn's  case,  hereinbe- 
fore mentioned,  "the  law  clothes  the  Hon. 
Wm.  Finch  with  the  duty  and  power  to  try 
all  Issues  ot  law  or  fact  that  may  be  raised 
In  this  cause,  and  that  the  plaintiff  and  the 
defendants  herein  are  bound  to  submit  all 
Issues  now  raised,  or  which  may  be  here- 
after framed  herein,  to  this  court,  with  said 
Judge  Finch  presiding,"  and  denied  the  mo- 
tion "without  prejudice."  Thereupon  plaln- 
tlff  served  again  a  notice  on  all  defendants 
that  It  would,  on  September  2,  1915,  move 
the  court  to  change  the  place  of  trial  upon 
the  grounds  already  stated  and  upon  all  the 
papers  In  the  case.  It  further  appeared  that, 
at  the  time  designated  In  the  motion,  Sep- 
tember 2,  1915  (the  answer  says  September 
3d),  Judge  Finch,  respondent  herein,  sat  as 
Judge  of  said  court,  at  the  written  request  of 
Judge  Sayre,  "to  hear  all  matters  at  issue 
in  said  acti<Mi  No.  2140,  and  to  hold  said 
court  at  any  future  times  when  any  issues 
in  the  said  action  were  to  be  tried,"  at  which 
time  plaintiff's  said  {notion  to  change  the 
place  of  trial  was  pending,  and  several  other 
matters,  among  them  demurrers  flled  by 
numerous  defendants.  Said  motion  was  duly 
presented  to  Judge  Finch  and  by  him  denied. 

[t]  The  contention  of  petitioner  is  that,  un- 
der secti<Hi  398  of  the  Code  of  Civil  Pro- 
cedure, the  duty  of  respondent  was  Impera- 
tive to  order  the  case  transferred,  as  In  said 
section  provided,  and  that  he  had  no  power 
to  sit  further  In  the  case  or  to  make  any 
other  order.  There  are  several  sections  of 
the  Code  of  Civil  Procedure  more  or  less 
brought  into  view  In  determining  the  ques- 
tion, and  also  section  8,  art  6,  of  the  Con- 
stitution, which  latter  provides  as  follows: 

"A  judge  of  any  superior  court  may  hold  a  su- 
perior court  in  any  county,  at  the  request  of  a 
judge  of  the  snpeiior  court  thereof,  and  npon  the 
request  of  the  Governor  it  shall  be  his  duty  so 
to  do.- 

Title  7  of  the  Code  of  C^vll  Procedure,  tn 
eminent  domain,  makes  no  provision  for  the 
change  ot  the  place  ot  trial,  bot  sectloii  1256 
provides: 

"Except  as  otherwise  provided  In  this  title,  the 

ErovisioDs  of  part  two  of  this  Code  are  apj>Iica- 
le  to  and  constitute  the  rules  of  practice  in  the 
proceedings  mentioned  in  this  dtl&" 

Part  2,  referred  to  above,  commences  at 
section  307.  There  are,  however,  three  sec- 
tions in  part  1  which  are  referred  to  in  the 
cases  dealing  with  the  question  and  by  coun- 
sel In  their  briefs,  namely,  sections  71,  160, 
and  170.   Section  71  is  as  follows: 

"A  judge  of  any  superior  court  may  hold  the 
superior  court  la  any  county,  at  the  request  of 
the  judge  or  judges  of  the  soperior  court  thereof, 
and  upon  the  request  of  the  Governor,  it  shall 
be  his  duty  to  do  so ;  and  in  either  case  the 
judge  holdmg  the  court  shall  have  the  same 
power  as  a  judge  thereof." 


Section  160  provides: 

"If  by  reason  of  sickness,  absence,  disability, 
or  other  causes,  a  regular  session  of  the  superior 
court  cannot  be  held  in  any  county  by  the  judge 
or  judges  thereof,  or  by  a  superior  judge  request- 
ed by  him  or  them  to  bold  such  court,  a  cer- 
tiScate  of  that  fact  shall  be  transmitted  by  the 
clerk  thereof  to  the  Governor,  who  may  thereap- 
OD  request  some  other  auperior  judge  to  hold 
such  court." 

Section  170  has  to  do  with  the  dtsqnall- 
flcation  ot  Judges  and  provides  that: 

"No  justice,  judge,  or  justice  of  the  peace  shall 
ait  or  act  as  such  ia  any  action  or  proceeding: 
1.  To  which  he  is  a  party  or  in  which  be  is 
interested. " 

Turning  now  to  part  2,  ve  find  section  397, 
which  proTldea  that:  ' 

"The  court  may.  on  motion,  change  the  place 
of  trial  in  the  toUowiDg  cases:  *  *  *  4. 
When  from  any  cause  the  judge  la  disqualified 
from  acting." 

Section  398  is  as  follows: 

"If  an  action  or  proceeding  Is  commenced  or 
pending  In  a  court,  and  the  judge  or  justice 
thereof  Is  disqualified  frmn  acting  as  such,  or  if, 
from  any  cause,  the  court  orders  the  place  of 
trial  changed,  it  must  be  transferred  for  trial  to 
a  court  the  partiea  may  agree  upon;  •  •  • 
or,  if  they  do  not  so  agree,  then  to  the  nearest 
or  most  accessible  court,  where  the  like  objection 
or  cause  for  making  the  order  does  not  exitt,  as 
follows;  1.  If  in  a  superior  court,  to  another  so* 
perior  court   •   *  *" 

Section  160  seems  to  deal  with  the  case 
where,  by  reason  of  the  disability  ot  the 
Judge  from  sickness,  absence,  or  other  (like) 
causes,  a  regular  session  ot  the  superior 
court  cannot  be  held  in  any  county,  or,  if 
from  some  such  cause  a  regular  session  of  the 
court  cannot  be  held  by  the  Judge  requested 
by  the  disabled  Judge  to  hold  snch  court,  the 
fact  shall  be  transmitted  by  the  derk  to  the 
Governor,  "who  may  thereupon  request  some 
other  superior  Judge  to  hold  such  court" 
This  section  apparently  makes  a  distinction 
between  the  disability  ot  a  Judge  to  act  and 
bis  disqnallflcatlon  to  act  for  one  ot  the 
causes  mentioned  in  section  170,  in  wbldi 
latter  case  the  situation  la  provided  for  by 
section  388.  TUa  distinction  was  very  (dear- 
ly pointed  out  in  John  H^nlm  Co.  t.  Su- 
perior Court,  17  Cal.  App.  660, 121  Pac;  293, 
which  was  an  eminent  domain  case.  The 
court  there  held  that: 

"In  determining  the  rules  of  practice  in  a  case 
where  the  judge  is  prohibited  from  acting  and  as 
to  which  no  provision  is  made  in  the  title  [title 
7.  Eminent  Domain],  we  must  look  to  title  2  of 
the  Code.  *  •  •  Section  170  of  the  Code  of 
Civil  Procedure,  however,  specifies  what  shall 
constitute  disqualification  of  a  judge  in  a  pro- 
ceeding, and  when  the  fact  of  such  disQualinca- 
tion  is  made  to  appear  in  an  application  for 
change  of  the  place  of  trial  of  a  proceeding,  then, 
as  expressly  provided  in  section  398  of  the  Code 
of  Civil  Procedure,  the  disqualified  judge  has  no 
discretion  other  than  to  perform  the  duty  im- 
posed upon  him  by  this  section.  Parrisfa  v.  lUv- 
erside  Trust  Co..  7  CaL  App.  95,  93  Pac.  685; 
Livermore  v.  Brundage,  64  CaL  300,  30  Pac. 
848.  He  cannot  transfer  either  an  action  or  a 
proceeding,  wherein  he  is  interested  in  the  re- 
suit  of  the  trial,  to  a  judfre  of  his  own  selection. 
•  •  *  Under  the  provisions  of  that  section  he 
may,  in  case  he  ia  unable  to  hold  court  by  rea- 
son of  sickness,  absence,  disability,  or  other  [like] 
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causes,  nqnest  another  Jadge  to  rit  for  him,  or, 
the  fact  of  such  disability  m«r  be  certified  to 
the  Governor,  vbo  may  request  a  jadge  to  act. 
There  is  a  toarked  distiactioo  between  inability 
to  hold  court,  as  mentioned  in  section  160.  and 
disqualification  of  the  pudge,  as  defined  in  section 
170.  The  former  section  cannot  be  construed  to 
refer  to  disqualification  of  a  judge  on  account 
of  his  interest  in  the  matter  involved  in  the  pro- 
ceeding." 

Thia  Is  as  clear  a  statement  of  the  role 
sad  as  logically  presented  as  can  be  found 
in  any  of  the  cases  cited,  and,  we  think,  fully 
sustains  petitioner's  contention,  since  both 
cases  arose  out  of  eminent  domain  proceed- 
ings and  the  direct  question  arose  in  t>oth. 
The  case  dted'  In  the  opinion  (IJvermore  t. 
Brundage,  64  Cal.  209,  30  Pac.  848),  would 
seem  to  support  the  conclusion  reached  by 
the  court  in  the  Helnlen  Case.  Of  section 
308  the  court  said: 

"A  judge  who  is  a  party  to  a  cause  pending  in 
his  court  should  not  assuioe  to  sit  in  the  case, 
*  *  *  nor  has  he  any  authority  to  retain  the 
f>a8e  in  bis  court  for  nonaction.  The  law  im- 
posea  upon  him  a  single  duty  in  regard  to  it,  and 
that  is  to  order  the  case  to  be  transferred  for 
trial  to  the  nearest  court  of  an  adjoining  coun- 

tY." 

After  quoting  section  SOS,  pie  court  said: 

''Other  tlian  tbcduty  imposed  by  this  provision 
of  the  Code,  a  judge  who  is  a  party  to  an  action 
or  ijroceeding  pending  in  liis  court  has  no  dis- 
cretion in  the  case." 

The  latest  expression  of  the  Supreme 
Court,  upon  the  qnestion,  to  which  our  atten- 
tion has  been  drawn,  is  In  the  Matter  of 
the  Application  of  Burch  for  a  Writ  of  Pro- 
blbiUou,  168  Cal.  18,  141  Pac  813.  In  that 
case  an  action  was  pending  in  Lake  county 
for  the  purpose  of  quieting  plaintiff's  title 
to  certain  real  property.  It  was  made  to 
appear  tliat  Hon.  M.  S.  Sayre,  Judge  of  the 
superior  court  for  that  county,  was  disquali- 
fied by  reason  of  his  financial  Interest  in  tlie 
subject  of  th6  action.  He  requested  Hon. 
George  H.  Buck,  Judge  of  the  superior  court 
of  San  Mateo  county,  to  preside  at  the  trial 
of  said  action  and  all  proceedings  thereun- 
der. A  writ  of  prohibition  was  sought  In  the 
Supreme  Court  to  restrain  Judge  Buck  from 
sitting  in  the  case  on  the  ground  that,  under 
section  308,  Code  of  Civil  Procedure,  Judge 
Sayre's  power  extended  no  further  than  to 
order  the  place  of  trial  dianged  to  the  near- 
est or  most  accessible  county;  and  that  when 
the  motion  to  change  the  place  of  trial  was 
made  before  Judge  Buck,  It  was  his  Impera- 
tive duty  to  order  the  transfer.  There  was 
a  question  In  the  case,  also,  whether  suf- 
ficient notice  of  the  motion  had  been  given. 
On  both  points  the  Supreme  Court  upheld 
the  action  of  Judge  Sayre  in  calling  in  Judge 
Buck  and  the  latter  in  denying  the  motion. 
After  holding  the  notice  to  Iiave  been  Insuf- 
ficient the  court  said: 

"We  are  also  of  the  opinion  that,  even  ignor- 
ing the  Infirmity  of  the  notice  given  by  counsel 
for  defendants,  the  motion  should  have  been  de- 
nied. This  court  has  plainly  declared  that  a  lit- 
igant who  makes  a  motion  of  the  sort  here  con- 
iddered,  and  finds  a  qualified  judge  presiding,  is 
not  prejudiced  b7  the  refusal  of  tliat  judge  to 
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transfer  die  action  or  proceeding  to  another 

county,  even  though  the  Judge  who  thus  assumes 
the  duty  of  trying  the  action  or  hearing  the  pro- 
ceeding had  been  called  from  another  county  by 
the  disqualified  judge  of  the  county  in  whii^ 
the  action  or  proceeding  was  pending,  in  denying 
the  motion  for  a  hearing  in  ttus  court  of  the  case 
of  People  V.  Ebey,  6  Cal.  App.  760,  774.  93  Pac. 
379,  four  of  the  Justices  signed  an  order  of  the 
court  containing  the  following  language:  *In 
denying  ttie  application  we  desire  to  say  that  we 
do  not  give  our  assent  to  the  view  of  the  learned 
District  Court  of  Appeal  that  the  Judgment 
should  be  reversed  because  the  judge  who  tried 
the  case  was  the  judge  of  the  superior  court  of 
another  count?  requested  to  preside  In  the  su- 
perior court  of  the  county  in  which  the  case  was 
pending  by  the  Judge  thereof,  who  was  himself 
disqualified  to  try  the  case.  Under  the  plain  and 
unambiguous  language  of  our  constitutional  pro- 
vision {section  8,  art  6),  a  judge  of  any  superior 
court  may  preside  in  the  superior  court  of  any 
county  at  the  request  of  the  jn^a  of  the  su- 
perior court  thereof,  and,  while  so  presiding,  may 
act  in  any  manner  in  wliich  he  is  not  disquali< 
fied." 

"In  Imperial  Land  Go.  v.  Imperial  Irrigation 
Dhitrict.  166  OaL  491,  137  Pac.  234,  this  court 
suggested  two  methods  whereby  a  qualified  judge 
may  be  secured  to  preside  at  a  trial  in  a  county 
in  which  the  only  resident  judge  of  the  superior 
court  is  disqualified — one  by  calling  a  judge  to 
hold  an  extra  session ;  auother  by  securmg  from 
the  Governor  a  designation  of  an  unbiased  judge 
from  another  county  for  the  particular  case. 
While  the  question  before  us  in  this  case  was 
not  there  under  discussion,  the  court  was  con- 
templaUng  some  of  the  various  methods  by  which 
a  qualified  Judge  may  be  obtained  for  the  trial 
of  a  cause,  and  clearly  section  SOS  of  the  Code 
of  Civil  Procedure  was  not  regarded  as  pre- 
scribing the  only  way  to  accomplish  that  result. 
The  motion  was  properly  denied  for  the  second 
reason  ussiened  by  Judge  Buck,  Let  the  alterna- 
tive writ  of  prohibition  be  dismissed." 

It  ii  suggested  Oat  this  case  is  not  con- 
trolling: First,  because  the  ded^on  ia  out 
of  harmony  with  prevloos  decisions  of  that 
court ;  and,  second,  that  the  decision  might 
have  rested  wbdly  on  the  insnffldency  of 
the  notice,  and  It  was  not  necessary  to  decide 
the  second  point  Plainly,  we  think,  both 
points  were  In  the  case,  and  were  pn^wr 
questions  for  decision.  With  equal  pn^rletr 
in  some  other  case  which  may  arise,  it  may 
be  urged  that  tlie  flrrt  point  was  unnecessary 
to  the  dedsioD.  By  audi  course  of  reasoning 
iHtth  p<4nts  would  be  eliminated,  and  we 
would  have  no  decision  on  either  <hi&  Out 
understftodlng  Is,  in  applying  the  rules  laid 
down  In  dedded  cases,  that  where  serml 
questions  are  distinctly  raised  and  as  dls* 
tlnctly  decided,  tbey  are  of  equal  auQiorlty 
for  future  guidance  until  orermled^ 

At  the  argument  our  attention  was  called 
to  the  briefs  of  counsel  In  the  Burch  Case 
and  to  the  petition  for  rehearing,  which  was 
denied.  And  it  appeared  that  practically  ali 
the  cases  now  r^ed  upon  by  petitioner  were 
called  to  the  attention  of  the  Supreme  Coart 
The  reference  In  the  opinion  by  Ur.  Justica 
Melvin  to  what  was  said  by  four  of  the  JOs- 
tlces  of  the  Supreme  Court  In  People  t.  Eiiey, 
6  Cal.  App.  760,  774,  OS  Pac.  379,  shows  that 
as  far  back  as  In  1007  the  view  was  enter- 
tained as  later  expressed  In  the  Bnrdi  Cbs& 
The  only  dlstinctlou  we  can  dlscorei  betweoi 
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the  case  here  and  the  Barch  Case  is  that  the 
present  case  is  one  In  eminent  domain  and 
the  Burch  Case  was  to  oniet  title  to  real 

estate. 

[2]  Unless  It  can  be  held  that  the  rule  In 
eminent  domain  cases  should  be  different 
from  the  rule  In  all  other  cases  where  the 
Judge  la  dlaqnallOed  to  act,  we  feel  bound 
to  follow  the  decision  In  the  Burch  Case,  and 
we  can  see  no  reason  why  the  fieveral  pro- 
visions of  the  Code  of  Civil  Procedure  bear- 
ing on  the  question  should  not  apply  to  em- 
inent domain  cases  as  well  as  In  cases  to 
quiet  title.  It  is  very  certain  that  If  the 
statute  law  would  seem  to  make  a  rule  ap- 
plicable alone  to  eminent  domain  cases,  the 
statute  cannot  weaken  or  change  the  pro- 
vlslons  of  the  Constitution,  and  the  Supreme 
Court  holds  that,  under  section  8,  art  6: 

"A  judge  of  any  superior  court  may  preside  In 
the  superior  court  of  any  county  at  the  request 
of  the  judge  of  the  superior  court  thereof,  and, 
while  so  presidiofi,  mar  act  io  any  matter  in 
which  he  is  not  disqualified."  People  v.  Ebey, 
■Qpra.    See  section  71,  Code  Civ.  Proc. 

We  ban  referred  to  aome  of  the  cases  ap- 
parently supporting  plalntifTs  contention,  and 
luve  80  stated  the  presrait  case  that,  sbonld 
a  petition  be  presented  for  hearing  in  the 
Supreme  Court  and  be  denied,  no  doubt  will 
hereafter  remain  as  to  what  that  court  as 
now  constituted  deems  to  be  the  meaning  of 
section  398  of  the  Code  of  CItU  Procedure, 
whether  It  be  Invoked  In  an  eminent  dnnaln 
case  or  any  other  case  where  the  disqual- 
ification of  the  Jndge  ot  tbe  ooun^  In  which 
the  case  is  pending  is  made  to  appear. 

Hie  writ  is  dented. 

We  omcur;  BURNETT*  X;  HABT,  J. 


(2S  Cal.  App.  G6U 

CHASB  T.  KALBEB,  Town  Oerk.   (Cir.  1870.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.  Oct  15,  1915.) 

1.  MtmiCIPAL  COBPOBATIOnS  «=>27&— Rkfvb- 

■NDUif  —  Stbebt  Iupbovbuents  —  Bbsolu* 

TION— LXQISUTIVE  GBARACTCB. 

Where  the  trustees  of  a  townablp  pass  and 
adopt  a  resolution  establishing  the  grades  of 
streets  and  avenues  in  the  town,  although  the 
acts  evidenced  by  the  resolution  are  not  put  in 
the  form  of  an  ordinance,  tbey  'are,  neverthe- 
less, of  a  legisladve  character,  conceding  that 
the  hearings  accorded  by  the  street  law  to 
prop^ty  owners  and  the  determinations  therein 
are  more  judicial  than  legislative  in  character. 

[Ed.  Note.— 9V>r  other  cases,  see  Municipal 
Gorporations,  Cent  Dig.  |  789;  Dee.  THg.  ^ 
279.] 

2.  MtTNICIPAt.  COBPOBATIONS  9=»279— BSFEB- 

BXDUu  Act— Stbeet  Iufboveuents. 

Where  the  system  established  by  the  Legis- 
lature for  the  improvement,  grading,  etc.,  of 
public  streets  cannot  exist  if  the  referendum, 
as  delegated  to  the  electors  of  municipal  corpo- 
rations by  the  Constitution  and  statute  thereun- 
der, is  construed  to  apply  thereto,  the  fact  can' 
be  considered  to  determine  the  intent  with  which 
the  Constitution  was  framed  as  to  whether  the 
referendum  should  so  apply,  since  the  conse- 
quences of  applying  the  referendum  to  a  partic- 


ular act  of  legislation  are  proper  for  considera- 
tion la  the  premises. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  789;  Dec.  Dig.  «=» 
279.1 

8.  MmriciPAL  CoHPOBATtoirs  4=»279— Rbfkb- 

■NODU— StBER  IlCPBOVElCBNTS. 

If  it  is  plain  from  constitutional  and  stat- 
utory proTisfons  that  the  people  intended  that 
the  referendum  should  apply  to  such  a  legisla- 
tive matter  as  the  establishment  of  street  grades 
by  a  municipality,  such  a  construction  must  be 
adopted,  though  the  consequences  will  be  great 
inconvenience. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations.  Cent.  Dig.  {  789;  Dec.  Dig. 
279.] 

4.  MuniCIFAI.  COBPOBATIONS  9=s>279— RxiKB- 
ENDUM— Street  Ijipbovemknts— SxATUTEa 
Const,  art.  4,  S  1,  reserves  to  the  people  the 
power  to  propose  laws  and  amendments  to  the 
Constitution,  and  to  adopt  or  reject  the  same, 
independently  of  the  Legislature; -and  reserves 
the  power  to  the  people  at  their  own  option  to 
so  adopt  or  reject  any  act  or  section  or  part 
of  any  act  passed  by  the  Legislature,  and  dele- 
gates to  the  electors  of  each  city  and  county 
and  town  of  the  state  the  initiative  and  refer* 
endum  powers  of  the  people,  to  be  exercised  un- 
der such  procedure  as  may  be  provided  by  law, 
or  until  the  Legislature  otherwise  provides,  in 
such  manner  as  the  legulative  body  of  any  city 
and  county  or  city  and  town  may  provid&  St. 
1011  (Ex.  Sess.)  p.  131,  provides  for  direct  leg- 
islation by  cities  and  towns,  including  the  ini- 
tiative and  referendum.  The  trustees  of  a  town 
adopted  a  resolution  flxlng  the  grades  of  streets, 
and  the  requisite  10  per  cent,  of  the  electors  of 
the  township  petitioned  for  a  referendum  elec-' 
tion  on  such  resolution.  The  clerk  failed  to  act 
thereon,  and  mandamus  was  brought  to  compel 
him  to  examine  the  lAp^tures  to  the  petition, 
certify  as  to  their  sumelency,  etc.  Bad,  that 
the  referendum  was  not  intended  to  apply  to 
the  regulation  of  streets,  impfoving  them,  Sxing 
their  grade,  etc,  by  munlcipaUties,  In  view  oi 
the  fact  that  It  could  not  be  so  applied  without 
seriously  interfering  with  or  rendering  absolute- 
ly purposeless  the  daborate  provisions,  especial- 
ly as  to  hearings  of  objecting  property  owners, 
of  St  1911,  p.  730,  providing  for  street  work, 
etc. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  1  789;  Dee.  IMg,  ^ 
279.1 

6.  MumciPAX.  COBPOBATIONS  «=s>279— Stbebt 

IlfPROVEMBNTS— APPUCATION  OP  RXFBBBIT- 

uvu — Btatutbs. 

Betdt  also,  that  the  referendum  was  not  in- 
tended by  the  people  to  apply  to  the  regulation 
of  streets,  improving  them,  6xing  their  grade, 
etc.,  by  municipalities,  since  such  a  construc- 
tion of  the  referendum  provisions  would  be  to 
contravene  the  principle  that  a  city  has  two 
sorts  of  powers,  those  relating  to  health,  good 
government,  eflScient  police,  etc.,  in  which  all  in- 
habitants have  SQ  equal  interest  and  should 
have  an  equal  voice,  and,  second,  those  involv- 
ing the  expenditure  of  money,  especially  those 
relating  to  local  improvements,  the  expense,  of 
which  ultimately  falls  on  property  owners,  and 
with  respect  to  which  the  controIUng  voice 
should  be  with  those  alone  who  must  bear  the 
burden,  and  not  with  the  entire  dectorate,  which 
would  reeult  from  the  application  of  the  ref- 
erendum. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  IMg.  |  739;  Dee.  Dig.  «=» 
279.] 

Application  by  Edwin  M.  Chase  for  writ  of 
mandate  against  F.  J.  Kalber,  Town  Clei^ 
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of  the  Town  of  Rio  Vista.  Application  de- 
ni^,  and  order  to  show  cause  dlscbarsed. 

A.  R.  Price,, of  Klo  Vista,  and  C.  B.  Cross- 
field,  of  San  Francisco,  for  petitioner.  W.  U. 
Goodman,  of  Fairfield,  C.  N.  Klrkbrlde  of 
San  Mateo,  and  Hartley  Shaw  and  Arthur 
M.  Ellis,  both  of  Los  Angeles,  for  respond- 
ent. White,  Miller,  Needham  &  Harber,  of 
Sacramento,  amid  curiae. 

HABT,  J.  On  the  llfh  day  of  March,  1915. 
this  court  delivered  and  filed  an  opinion  in 
this  cause  in  whidi  it  announced  the  con- 
dnslon  fliat  the  writ  of  mandate  prayed  for 
herein  ought  to  be  granted,  and  ordered  and 
entered  Judgment  accordliogly.  Thereafter 
and  within  due  time  a  petition  was  filed  tor 
a  rehearing  of  the  cause  by  this  court,  and 
upon  a  consideration  of  the  petltlcm  and  rec- 
ognizing and  keenly  sensible  of  the  Impor- 
tance of  the  controversy  to  the  municipalities 
of  the  state  and  the  seriousness  of  the  conse- 
quences whldi  would  of  necessity  follow  the 
application  of  the  power  of  referendum  dele- 
gated to  the  electors  of  sudi  munldpalltles 
to  proceedings  in  street  tmprovwaent,  we 
readily  granted  the  petitton  for  further  con- 
sideration of  the  cause.  Upon  the  further 
bearing  of  the  otse,  many  attom^^  repre- 
senting various'  municipal  corpora ticms  and 
certain  individuals  Interested  in  contracts 
for  street  Improvement  In  a  number  of  the 
inconwrated  dtira  of  the  state,  were  heard 
in  able  arguments  attacking  the  conclusion 
arrived  at  In  the  original  decision  of  the 
case.  Every  point  Involved  In  the  controver- 
sy and  every  reason  which  could  be  conceiv- 
ed or  suggested  againiA  the  soundness  of  the 
conclusion  to  which  we  had  been  originally 
persuaded  was  examined,  analyzed,  and  ad- 
vanced with  singular  clearness  and  force. 
And  In  the  outset  we  may  as  well  be  frank 
enough  to  confess,  and,  indeed.  In  view  of 
the  seriousness  of  the  consequences  which 
upon  fuller  reflection  we  find  wonlid  inevita- 
bly result  to  municipalities  In  the  matter  of 
rtreet  Improvements  from  the  conclusion 
reached  and  announced  In  ttie  foimer  opin- 
ion, we  are  pleased  to  declare  that  the  argu- 
ments Qpon  rehearing  have  convinced  us  that 
the  decision  upon  the  ultimate  question  In* 
volved  hen  formerly  rendered  by  this  court, 
even  If  not  faulty  In  Ito  reasoning  from  the 
premises  announced  or  wholly  erroneous  in 
conclusions  as  to  some  of  the  questions  In- 
ddentelly  arising  and  necessarily  le^tlmate 
subjects  of  discussion  in  the  decision  of  the 
main  proposition,  is,  at  any  rate,  one  which 
may,  under  the  peculiar  circumstances  of 
this  case,  the  more  Justly  and  at  the  same 
time,  upon  reasons  of  equal  cogency,  be  su- 
perseded by  a  conclusion  whose  effect  cannot 
be  to  disturb  the  Integrity  of  the  long  and 
well-established  system  for  the  Improvement 
of  streets  In  the  incorporated  dties  and 
towns  of  California  not  governed  by  free- 
holders' charter& 


BEPOBTEB  (GaL 

The  following  statement  of  the  important 
legal  issue  presented  by  this  proceeding  and 
of  the  contention^  generally  stated,  of  the 
respective  counsel  is  taken  from  our  focuMr 

opinion: 

"This  is  an  original  proceeding  in  mandate  to 
compel  the  respondent,  aa  town  clerk  of  the 
town  of  Rio  Vista,  to  perform  certain  duties, 
alleged  to  be  enjoined  upon  him  by  law,  with  re- 
spect to  a  referendum  petition  filed  with  his  of- 
fice, the  purpose  of  which  is  to  cause  to  be 
submitted  to  the  voters  of  said  town  of  Rio  Vis- 
ta a  certain  resolution,  passed  by  the  board  of 
trustees  of  said  town,  establisbiog  the  grades  of 
certain  streets  and  avenues  thereof.  The  town 
of  Rio  Vista  is  a  municipal  corporation  of  the 
sixth  class,  having  been  organized  as  such  un- 
der and  by  virtue  of  the  laws  of  this  state. 
The  petitioner  is  and  at  all  times  mentioned  in 
the  petition  was  a  resident,  freeholder,  taxpay- 
er, and  quaHfied  elector  of  said  town,  and  is 
and  was  one  of  the  persons  who  signed  the  [>eti- 
tion  for  the  referendum  election  above  mention- 
ed. The  resolution  referred  to  was  passed  and 
adopted  by  the  board  of  trustees  of  said  town, 
at  a  regular  meeting  of  said  board,  on  tbe  10th 
day  of  September,  1914,  and  was  and  is  desig- 
nated as  'Resolution  No.  20,'  and  is  entitled  'A 
resolution  eatflblishing  grades  on  certain  streets 
and  avenues  of  the  town  of  Bio  Vista  and  relat- 
ing to  curb  lines' ;  said  resolution  having  been 
duly  attested  by  respondent  as  town  clerk  <tf 
the  town  of  Rio  Vista. 

"The  petition  alleges  that  within  30  days  aft- 
er the  final  passage  of  said  resolution,  and  with- 
in the  time  allowed  by  law,  'a  petition  protest- 
ing against  the  passage  of  said  resolution  and 
petitioning  for  a  referendum  election  thereon, 
signed  by  gualified  voters  of  the  said  town  of 
Rio  Vista  equal  in  number  to  more  than  10 
per  cent,  (to  wit,  44  per  cent)  of  the  entire  vote 
cast  for  all  candidates  for  Governor  of  the  state 
at  the  last  preceding  general  munidpal  electioa 
held  in  said  town  ctt  Rio  Vista,  and  duly  veri- 
fied aa  prescribed  by  an  act  of  the  Legislature 
entitled  "An  act  to  provide  for  direct  l^isla- 
tion  by  cities  and  towns,  including  initiative  and 
referendum,"  approved  January  2,  1912  (Stats. 
Ex.  Sess.  1911,  p.  131),  was  filed  with  and  pre- 
sented to  the  said  respondent,  as  clerk,  etc, 
with  the  demand  upon  him  that  be  proceed  with- 
in the  time  required  by  said  law  to  exomioe 
the  sUcnatnres  to  said  petition  and  certify  as  to 
tbe  suflBciencT  of  said  signatures.  It  Is  alleged 
that  said  petition  for  a  referendum  election  con- 
tained all  the  matters  and  facto  reauired  thus 
to  be  shown  by  said  act  of  the  Lesislatare,  and 
conformed  In  all  respects  to  the  provisions  there- 
of; that  the  respondent,  as  town  derk,  etc, 
has  not  performed  his  duties  respecting  said  pe- 
tition or  certified  to  said  petition  within  the 
time  required  by  law,  but  that  he  "has  wiUfoliy 
neglected  and  refused,  and  still  willfully  neg- 
lects and  refuses,  to  examine  said  petition  and 
affix  thereto  his  certificate  showing  the  result 
of  said  examination,"  etc.  It  is  further  alleg- 
ed "that,  on  the  15th  day  of  October,  1914,  the  ■ 
board  of  trustees  of  the  town  of  Rio  Vista  pass- 
ed a  resolution  in  reference  to  said  petition  for 
a  referendum  election,  in  words  and  figures  as 
follows,  to  wit:  'Petition  for  Referendum'  "— 
signed  by  W.  E.  M.  Chase  and  about  92  others, 
read,  and,  on  motion  duly  made  and  seconded, 
same  was  ordered  on  the  table  ij  an  nnanfmous 
vote  of  the  said  board.' 

"The  respondent  has  interposed  a  demurrer  to 
tbe  petition  on  both  general  and  special  grounds. 
Numerous  special  objections  are  thus  made 
against  the  petition,  but,  according  to  our  un- 
derstanding of  tbe  parties  to  this  proceeding, 
their  chief  desire  is  to  obtain  a  decision  of  the 
questions  involving  the  merito  of  the  controver- 
sy, and  which  are  raised  by  the  general  demur- 
rer. We  will  therefore  refrain  from  constdering 
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in  eztenso  the  points  arising  npon  the  specini 
objections  to  the  petition  which  are  embraced 
within  the  speoiat  grounds  of  the  demurrer. 

"The  respondent  claims,  and  upon  that  ground 
based  hia  refusal  to  perform  the  official  acts  as 
to  which  it  is  alleged  he  is  ex  Industria  in  de- 
fault, that  a  resolution  of  a  municipal  govern- 
ing board  establishing  the  grades  of  the  streets 
of  such  municipality  is  not  subject  to  the  oper- 
ation of  the  statute  (above  referred  to)  author- 
izing direct  legislation  by  cities  and  towns  by 
way  of  the  initiative  and  referendum,  and  that 
therefore  there  was  no  legal  duty  resting  upon 
bim,  as  clerk,  etc.,  to  examine  the  referendum 
petition  involved  here  to  ascertain  whether  or 
not  it  was  signed  by  the  requisite  number  of 
qualified  electors  and  to  certify  the  result  of 
such  examination,  as  required  by  the  said  stat- 
ute. 

"The  petitioner  holds  to  a  contrary  view, 
claiming  that,  although  the  law  relating  to  the 
improvements  of  streets,  alleys,  etc.,  in  munici- 
palities contemplates  that  the  governing  boards 
thereof  may,  by  'resolution,'  establish  street 
grades,  etc.,  such  act  is  in  its  nature  legisla- 
tive, rather  than  ministerial  or  administrative, 
and  is  therefore  subject  to  the  initiative  and 
referendum  provleicms  of  the  statute  auUioriz- 
ing  direct  legidati<m  in  cities  and  towns." 

In  said  op^on  we  oppressed  the  follow- 
ing views  relative  to  the  nature  and  aoq^e 
«f  the  initiative  and  referendum  powers  as 
reserved  by  the  pet^e  to  themselves  and 
by  them  conferred  upon  the  electors  of  the 
counties,  cities,  and  towns  In  the  state: 

"By  the  adoptien  of  section  1  of  article  4  of 
the  Constitution  the  people  reserved  to  them- 
selves the  power  to  propose  laws  and  amend- 
ments to  the  Constitution,  and  to  adopt  or  re- 
ject the  same,  independently  of  the  Legislature, 
and  also  reserved  to  themselves  the  power  'at 
their  own  option,  to  so  adopt  or  reject  any  act, 
or  section,  or  part  of  any  act,  passed  by  the 
Lesialature.'  At  the  same  time,  and  by  the 
same  itection,  they  reserved,  or,  more  accurately 
speaking,  delegated,  to  the  electors  of  each  city 
and  county,  city  and  town  of  the  state  the  Ini- 
tiative and  referendum  powers  of  the  people,  to 
be  exercised  under  sttch  procedure  as  might  be 
provided  by  law,  or,  nntil  the  Legislature  other- 
wise provided,  in  such  manner  as  the  legislative 
body  of  any  such  city  and  county,  city  or  town 
might  provide.    St.  1911,  pp.  1665,  1659. 

''Undonbtedly  tJie  provision  of  the  Constitu- 
tion  whereby  the  people  reserved  to  themselves 
the  power  and  the  right  ''to  propose  laws  and 
amendments  to  the  Constitution,  and  to  adopt 
or  reject  the  same  at  the  polls  independent  of 
the  Legislature,*  has  exclusive  reference  to  those 
matters  of  legislative  cognizance  which  in  their 
nature  are  strictly  legislative,  aa  distinguished 
from  ministerial  or  administrative.  In  other 
words,  the  power  thns  reserved  is  that  which  is 
exercisable  onl^  in  the  formation  of  laws  in  thn 
strict  and  ordinary  legal  sense  of  that  term- 
that  is,  laws  promulgating  certain  rules  of  ac- 
tion for  the  guidance  of  the  people  in  their 
multifarious  relations  with  each  other  and  to 
l^e  state— and  consequently  can  have  no  ref- 
erence  to  acts,  of  which  a  variety  may  be  con- 
ceived, 80  far  as  local  legislative  bodies  are  con- 
cerned, which  are  not  in  their  nature  intrin- 
sically legislative,  but  which  may  incidentally 
and  necessarily  arise  and  fall  within  the  legiti- 
mate cognizance  of  a  legislative  body  in  the  ex- 
ercise of  its  chief  or  paramount  function  of 
government.  That  this  is  the  correct  view  of  the 

Erovinon  of  the  Constitution  referred  to,  is 
i>me  out  and  sustained  by  the  consideration 
that  obviousl}[  section  1  of  article  4  deals  eptire- 
1t  and  exclusively  with  the  legislative  iKmer  of 
the  state, -which  has  always  been  held  to  mean 
the  power  to  make  or  form  laws.  See  Brown  v. 
City  of  Galveston,  97  Tex.  1.  75  S.  W.  488; 


Walker  v.  City  of  Spokane.  62  Wash.  312,  113 
Pac.  775,  780,  Ann.  Cas.  1812C,  994.  Besides, 
it  is  unreasonable  to  suppose  that  the  fteople 
could  have  intended  to  Include  the  right  to  suh- 

t'cct  to  the  operation  of  the  power  aa  so  reserved 
y  them  any  act,  if,  indeed,  strictly  speaking, 
there  be  any  such  acts  exercisable  by  the  Legis- 
lature of  the  Btate,  which  is  of  a  ministerial 
rather  than  of  a  legislative  character;  for  a 
ministerial  act  is  one  with  respect  to  the  per- 
formance of  which  a  public  o^cer  can  exemiae. 
no  discretion.  It  is  an  act  or  duty  prescribed 
by  some  existing  law  which  it  is  absolutely  in- 
cumbent upon  the  officer  to  perform  precisely 
as  it  is  laid  down  by  the  law,  and,  even  if  such 
an  act  were  intended  to  come  within  the  contem- 
plation of  the  direct  l^slative  provision  ot  the 
Constitntion,  it  would  be  impracticable  to  sub- 
ject it  to  the  operation  of  such  provision,  or, 
at  any  rate,  such  a  practice  could  not  be  en- 
forced without  interrupting  or  serioudy  ham- 

Eering  the  orderly  admmistration  of  the  pnblic 
usiness. 

"Our  conclusion  upon  this  branch  of  the  case 
before  us  is  that,  while  the  people,  who  consti- 
tute the  paramount  source  of  all  the  legialativo 
power  of  the  state,  have  delegated  to  a  designat- 
ed body  of  persons  the  power  to  make  laws 
establishing  or  prescribing  rules  of  action,  they 
at  the  same  rime  have  reserved  to  themselves 
such  control  over  the  power  thus  delegated  as 
that  they  may  tbemselvea  directly  exercise  it, 
and  thus  even  override  or  overrule  the  judgment 
of  the  legislative  body  in  the  matter  of  making 
laws  whenever,  in  their  own  judgment  the  ex- 
igencies of  a  partienlar  occasion  may  require  or 
justify  such  a  course. 

"And  the  same  conclusion  must  follow  a  con- 
sideration of  the  last  paragraph  of  section  1  of 
article  4  of  the  Constitntion  whereby  there  are 
reserved  or  delegated  to  the  electors  of  the  titles 
and  counties,  cities  and  towns  of  the  state  the 
'initiative  and  referendum  powers'  of  the  peo- 
ple. That  the  powers  so  delegated  or  reserved, 
ns  tbh  provision  itself  expresses  it,  to  sucJi 
electors  were  intended  to  be  identical  In  nature 
with  the  powers  reserved  by  the  people  to  them- 
selves— that  is,  to  propose  local  laws  and  to 
adopt  or  reject  the  same,  independent  of  the 
local  legislative  body — must  become  plainly  ev- 
ident upon  reading  and  considering  the  entire 
section  as  a  whole.  The  initial  language  of  the 
last  paragraph  of  said  section  reads :  'The  ini- 
tiative and  referendum  powers  of  the  people  are 
hereby  further  reserved  to  the  electors  of  each 
county,  city  and  county,  city  and  town  of  the 
state,'  etc.  This  language  dearly  presupposes  the 
existence  of  such  powers  In  the  people,  and  un- 
questionably refers  to  the  power  to  propose  laws 
and  amendments  to  the  Constitution,  reserved  to 
the  people  by  the  preceding  provision  of  said 
section;  that  is,  it  refers  to  the  legidative 
power,  which  is  the  character  of  the  power  re- 
served by  the  people.  In  so  construing  said  sec- 
tion, in  so  far  as  it  applies  to  the  electors  of 
municipalitieB,  we  are  aided,  and  indeed  sustain- 
ed, by  the  act  of  the  Legislature  (above  referred 
to)  prescribing  the  procedure  to  be  followed  by 
such  electors  in  exercising  and  invoking  the 
powers  so  reserved  to  them.  The  title  of  said 
act  is:  'An  act  to  provide  for  direct  legislation 
by  cities  and  towns,  including  the  initiative  and 
referendum.  Thus  we  have  an  interpretation 
by  the  L^islature  of  the  provision  of  the  Con- 
stitution under  consideration  and  of  the  nature 
and  extent  of  the  powers  thereby  delegated  to 
the  electors  of  the  cities  and  towns  of  the  state — 
an  interpretation  clearly  disclosing  that  in  the 
legislative  judgment  the  powers  so  reserved  are 
purely  and  soldy  of  a  legislative  character  in  the 
true  sense  of  that  term  as  it  is  ordinarily  under- 
stood." 

[1]  After  expressing  the  foregoing  views, 
we  declared  that  the  question  whether  the 
several  acts  involved  in  proceedings  in  street 
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Improvement  were  subject  to  the  power  of 
the  referendum  would  rest  upon  the  solution 
of  the  proposition  of  wbetber  Buch  acts  were 
or  were  not  legislative  in  their  character, 
and,  upon  an  examination  of  that  proposition 
by  the  light  of  the  autborities,  we  concluded 
find  declared  that  such  acts  were  legislative, 
as  distinguished  from  ministerial  or  adminlS' 
tratlve, 'acts,  and  were  consequently  subject 
to  the  operation  of  said  powers.  We  further 
held  that,  since  all  said  acts  were  authorized 
by  the  general  street  law  to  be  evidenced  in 
the  form  of  a  resolution,  it  was  not' neces- 
sary, nor  indeed  required  by  the  terms  of 
said  act,  to  put  them  In  the  form  of  an  or- 
dinance as  that  term  is  tecbnically  as  well 
as  ordinarily  understood,  and  that  they  were 
none  the  less  acts  of  a  legislative  character 
because  expressed  or  evidenced  In  the  form 
of  a  resolution.  We  still  adhere  to  the  views 
thus  expressed,  although  it  is  to  be  conceded 
that  the  hearings  accorded  by  the  street  law 
to  the  property  owners  and  the  determination 
therein  by  the  dty  council  of  the  matters 
presented  for  adjudication  involve  a  proceed- 
ing which  partakes  more  of  the  judicial  than 
the  legislative  character;  still  this  is  not  to 
say  that  the  initiatory  steps  In  street  im- 
provement proceedings  are  not  of  a  l^lsla- 
tlve  character. 

[2]  However,  as  before  stated,  we  have 
been  led  to  the  conclusion,  upon  a  reconsid- 
eration of  the  case,  that^  notwithstanding 
that  resolutions  of  intention  to  establish 
grades  or  otherwise  improve  streets  are  of 
a  legislative  character,  none  of  the  steps 
necessary  to  be  taken  in  proceedings  for 
street  improvement  was  intended  by  the  peo- 
ple to  come  within  either  the  power  of  the 
Initiative  or  that  of  the  referendum  as  dele- 
gated by  tlie  people  through  their  Constitu- 
tion to  the  electors  of  municipal  corpora- 
tions. This  conclusion  follows  from  the  con- 
viction, to  which  a  re-examlnatlon  of  the 
vital  question  Involved  herein  has  unavoida- 
bly led  us,  that  the  powers  referred  to  and 
the  systan  established  by  the  Legislature  for 
the  Improvement  of  public  streets  cannot  co- 
exist, if  It  be  true  that  the  former  are  ap- 
plicable to  the  latter.  This  proposition.  It 
Is  true,  is  to  be  considered  only  in  aid  of  the 
ascertainment  of  the  intention  of  the  people 
as  to  the  scope  of  those  powers  or  of  deter- 
mining wbether  they  intended  certain  limi- 
tations in  the  exercise  thereof  or  that  cer- 
tain acts  of  a  legislative  character  should  not 
be  made  amenable  thereto ;  for,  in  examining 
and  ascertaining  the  Intention  of  the  people 
with  respect  to  the  scope  and  nature  of 
those  powers,  It  Is  proper  and  Important  to 
consider  what  the  consequences  of  applying 
it  to  a  particular  act  of  legislation  would  be, 
and  if  upon  such  consideration  it  be  found 
that  by  so  applying  it  the  inevitable  effect 
would  be  greatly  to  impair  or  wholly  destroy 
the  efficacy  of  some  other  governmental  pow- 
er, the  practical  application  of  which  Is  es- 
sential, aiid  perhaps,  as  in  the  case  ot  the 


power  to  compel  the  improvement  of  streets. 
Indispensable,  to  the  convenience,  comfort, 
and  well-being  of  the  Inhahltants  of  certain 
legally  established  districts  or  subdivisions 
of  the  state  or  of  the  whole  state,  then  in 
such  case  the  courts  may  and  shonid  assume 
that  the  people  Intended  no  such  result  to 
flow  from  the  application  of  those  powers, 
and  that  they  do  not  so  apply. 

[3]  There  Is  langnagie  In  the  concluding 
portion  of  our  former  opinion  to  which  the 
proposition  Involved  in  the  foregoing  views 
may  appear  to  run  counter,  but  the  language 
referred  to  must  be  understood  as  applying 
only  to  those  Instances  where  the  law  con- 
sidered is  in  plain  and  unambiguous  language, 
language  as  to  whose  meaning  there  can  be 
no  possible  doubt.  In  which  case  the  plain  In- 
tention of  the  liCgislature  or  of  the  people, 
as  the  case  may  be,  must  receive  the  sanc- 
tion of  the  courts,  although  the  consequences 
of  the  enforcement  of  such  law  will  work 
great  Inconvenience  or  hardship  to  those 
upon  whom  It  was  designed  to  operate. 

It  is  not  necessary  to  dilate  upon  the  su- 
preme importance  to  the  public  of  the  power 
vested  In  or  delegated  to  municipal  corpora- 
tions to  coerce  the  improvement  of  streets 
within  their  respective  limits ;  for  it  is  only 
trite  to  say  that  there  Is  no  function  of  the 
variety  ordinarily  committed  to  monidpal 
governments  more  conducive  to  the  conven- 
ience, comfort,  and  common  welfare  of  urban 
communities  tlian  that  with  which  they  are 
invested  by  the  legislature  In  the  matter  of 
public  street '  Improvement.  So,  recognizing 
the  vital  Importance  of,  and  indeed  the  ab- 
solute necessity  for,  good  and  well-maintain- 
ed streets  in  all  the  cdtles  and  towns  of  the 
state,  the  Legislature,  In  the  exerdse  of  its 
police  power,  it  may  be,  or  at  any  rate,  bring- 
ing into  play  -one  of  the  attributes  of  the 
sovereign  power  of  tbe  people  of  a  state,  has, 
after  many  years  of  ivactical  experimenta- 
tion, finally  evolved  a  qratran  or  stdieme  for 
street  Improvement  which  g^ves  to  munic^nl 
corporations  plenary  power  to  compel  sudi 
work  to  be  done,  and  at  the  same  time  he^- 
es  about  property  owners,  upon  whom  tbe 
burden  of  the  expense  of  such  improvement 
rests,  certain  safeguards  whereby  th^  are 
amply  protected  against  burdens  not  legltlr 
mately  flowing  from  the  proceedings  looking 
thereto  by  according  to  tbem  0ie  right  to  bo 
heard  In  protest  against  the  establisbment 
or  changing  of  grades  or  the  propolQd  Im- 
provement, and,  finally,  against  the  assess* 
meut  levied  to  pay  for  the  Improvonent 

Now,  these  propositions  may  first  be  stated 
as  Incontrorertlble:  That,  tC  the  resolntJon 
of  Intention  to  Improve  streets  Is  a  legisla- 
tive act,  then  the  resolution  of  Intention  to 
establish  or  change  the  grades  of  streets  Is 
likewise  a  legislative  act;  (2)  that,  If  It 
should  be  necessary  to  hold  that  such  acts 
are  subject  to  the  oiwration  of  the  referen- 
dum, with  equal  reason  must  they  be  held  to 
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be  witMn  the  operation  of  the  power  of  the 

iDitiatlT& 

[4]  There  are  several  different  and  distinct 
steps  requisite  In  street  Improvement  pro- 
ceedings which  must  be  initiated  or  express- 
ed in  the  form  of  a  resolution.  Among  these 
are  the  resolution  of  intention  to  establish  or 
change  the  grades  of  streets  and  the  resolu- 
tion of  intention  to  improve  the  same.  Un- 
der the  street  law,  perhaps,  the  proposition 
to  establish  grades  or  to  regrade  streets  and 
otherwise  to  improve  them  may  be  incorpo- 
rated in  one  resolation  of  Intention.  Stats. 
1911,  I  8,  p.  733.  See,  also.  Stats.  1885,  p. 
147.  But  a  proposition  to  regrade  or  diange 
the  grades  of  streets  may  be  the  sole  and 
single  subject-matter  of  a  resolution  of  in- 
tention. Stats.  1909,  p.  1018.  The  law  in 
Iwth  cases,  however,  gives  to  property  owners 
the  right  to  protest  against  the  proposition  to 
regrade  or  establish  grades  and  against  the 
otb&e  proposed  improvement  of  the  streets, 
and.  If  such  right  be  exercised  and  the  pro- 
test sustained,  then  the  dty  council  or  other 
goremlng  body  of  the  municipality  loses  Ju- 
risdiction farther  to  proceed  In  the  matter 
for  a  period  of  idx  months.  The  protests  of 
the  property  owners  must  be  In  writing,  and, 
under  the  "change  of  grade  act"  of  1909, 
supra,  must  be  filed  with  the  clerk  of  the 
council  within  80  days  after  the  first  pub- 
lication of  the  notice  of  the  passage  of  the 
resolation  of  Intention,  and,  under  the  street, 
improTement  act  of  1911,  supra,  must  be 
filed  with  Budi  clerk  wltbin  16  days  after 
the  date  of  the  second  publication  of  such 
resolution,  etc  There  is  also  a  provision  au- 
thorizing the  owners  of  property,  within  10 
days  after  tUe  award  of  a  contract  to  im- 
prove the  streets,  to  file  a  written  notice  with 
the  dty  oonncil  of  errors  or  defects  or  faults 
In  the  previous  proceedings,  If  any  there  be. 
It  Is  furtbor  provided  that,  after  the  assess- 
ment Is  mule  by  the  superintendent  of 
streets,  the  praperty  owners,  within  30  days 
after  the  date  of  the  warrant  attached  to  the 
assessment,  tf  they  feel  aggrieved  by  any  act 
or  determination  of  sudi  officer  in  relation  to 
the  assessment,  or  who  (dalm  Uiat  the  work 
has  not  been  performed  according  to  the  con- 
tract in  a  good  and  substantial  manner,  or 
have  or  make  any  objection  to  the  correct- 
ness or  legality  of  the  assessment  or  otlier 
act,  or  determination,  or  proceedings  of  the 
saperlntendent  of  streets,  may  appeal  to  the 
cLtj  council  by  stating  their  objections  In 
writing  and  filing  the  same  with  the  city 
dei^,  and  it  thoreupon  becomes  thQ  duty  of 
the  council  to  bear  such  objections  and  de- 
termine whether  the  same  be  or  be'  not  valid, 
and  render  an  ultimate  decision  accordingly. 

Thus  it  vrill  be  observed  that  the  Legis- 
lature has  taken  the  pains  to  provide  the 
means  and  the  remedy  whereby  property 
owners  who  and  whose  property  would  be 
directly  affected  by  the  proposed  Improve- 
ment might  secure  protection  against  unjust 
or  Illegal  acts  on  the  part  of  the  officers 


chained  with  the  duty  of  inaugurating  and 
BUperlntending  the  prt^osed  improvement  or 
the  establishment  or  changing  of  street 
grades;  In  other  words,  the  street  law  has 
constituted  the  council  a'  tribunal  to  which 
property  owners  affected  by  the  proposed 
improvement,  and  no  other  persons,  may  ap- 
peal for  the  adjudication  of  their  rights  in 
the  proceedings,  and,  as  before  suggested, 
the  procedure  or  proceeding  prescribed  for 
these  hearings  may  well  be  said  to  be  Judi- 
cial rather  than  legislative  In  character.  It 
Is  Important,  however,  to  emphasize  two  prop- 
ositions In  connection  with  these  provisions 
of  the  street  law.  The  first  Is  that  the 
property  owners  affected  by  the  proposed 
work  are  entitled  to  be  heard  In  the  matter 
of  the  proposed  Improvement,  and  the  sec- 
ond is  that  property  owners  whose  property 
Is  not  BO  affected  have  no  voice  therein. 
These  provisions  of  the  law  grow  out  of  the 
proposition  that  proceedings  In  street  im- 
provement are  In  invltum,  and,  In  view  of 
that  character  of  such  proceedings,  the  Legis- 
lature most  logically  and  indeed,  we  may  add, 
necessarily,  provided  that,  t>ef ore  their  prop- 
erty should  be  assessed  and  subjected'  to  sale 
for  the  nonpayment  of  the  assessment,  prop- 
erty owners  should  have  a  bearing  and  have 
it  legally  determined:  (1)  Whether  the  pro- 
ceedings should  or  should  not  be  pressed  and 
the  assessment  levied  at  a  particular  time; 
(2)  whether  the  proceedings  already  bad 
were  free  from  error  or  defects  or  the  assess- 
ment as  levied  was  Just  or  legal.  It  must 
become  obvious  upon  a  moment's  reflection 
that  the  hearings  thus  contemplated,  and, 
in  &ct,  expressly  provided  for,  could  not  be 
accorded  property  owners  if  proceedings  in 
street  improvement  or  any  of  the  essential 
acts  involved  therein  were  subject  to  the 
test  or  conditions  of  eltber  the  initiative  or 
the  referendum. 

The  act  providing  fcnr  direct  leglslatlon'by 
the  electors  of  dttes  and  towns,  "including 
the  InitlaUTe  and  r^erendnm,"  passed  at  the 
extra  session  of  the  Legislature  la  1911 
(Stats.  Bx.  Seas.  1911,  p.  131)  for  the  purpose 
of  carrying  out  the  provisions  of  the  Consti- 
tution delegatiDg  the  power  of  direct  legis- 
latltm  to  the  electors  of  munidpal  corpora- 
tions not  governed  by  freeholders*  charters, 
provides  that  an  ordinance  ad<vted  by  the 
Initiative  plan  shall  thereupon  become  a 
binding  and  valid  ordinance  ot  the  dty  or 
town,  "and  be  craisidered  as  adopted  upon 
the  date  that  the  vote  Is  canvassed  and  de- 
clared by  the  canvassliv  board*  and  go  into 
effect  ten  days  thereafter." 

It  Is  further  provided  by  said  law  (refer- 
ring to  the  power  of  the  referendum)  that, 
except  ordinances  involving  certain  specially 
enumerated  classes  of  municipal  l^lslatlou, 
no  ordinance  passed  by  the  leglslatlre  body 
of  a  dty  or  town  sliall  go  into  effect  before 
30  days  after  Its  passage,  so  that.  In  the 
meantime*  the  qualified  voters  may  protest 
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against  the  passage  ct  socb  ordinance,  and 
folltire  b7  the  legislative  body  to  beed  socSi 
protest  and  so  repeal  the  same  will  necessi- 
tate a  reference  ot  each  ordinance  to  the 
voters  of  the  city  or  town  at  an  election  to 
be  called  for  that  purpose ;  the  effect  of  its 
rejection  by  the  people  at  such  election 
being  to  render  It  nugatory  and  of  no  effect. 

It  Is  plainly  apparent  that  no  part  of 
the  proceedings  in  street  Improvement  conld 
be  subjected  either  to  the  Inltatlve  or  refer- 
endum without  completely  destroying  the 
right  of  property  owners  whose  property  Is 
to  be  affected  by  such  proceedings  to  be 
heard  upon  the  question  whether  the  pro- 
ceedings when  first  Inaugurated,  should  be 
suspended  for  the  period  of  six  months,  as 
provided  by  the  street  law,  or  upon  the  ques- 
tion whether  the  assessment  is  erroneous  or 
valid  or  not  valid.  By  the  InitiatlTe  process 
a  resolution  of  intention  to  Improve  streets, 
If  adopted  by  the  voters,  would  go  into  effect 
ten  days  after  its  adoption,  and,  under  the 
■essential  theory  of  that  power,  would  become 
conclusive  upon  the  property  owners  whose 
property  is  affected  thereby.  The  property 
owners  would  thus  be  denied  a  voice  in  a 
proceeding  which  might  result  In  depriving 
them  of  their  property,  and  this  might  In  cer- 
tain cases  amount  to  the  taking  of  their  prop- 
erty without  *'due  process  of  law."  A  similar 
.result  would,  obviously,  follow  the  application 
of  the  power  of  the  referendum  to  such  pro- 
ceedings. Moreover,  the  effect  of  applying 
those  powers  to  such  proceedings  would  be 
to  delay,  to  the  great  inconvenience  of  the 
public,  street  improvement  Indeed,  undt* 
such  circumstances,  It  would  be  difficult,  if 
not  impossible,  to  make  progress  In  street 
Improvement  in  the  cities  and  towns  of  the 
state,  and  from  that  situation  the  public 
would  not  alone  suffer,  but  such  cities  and 
towns  themselves  would  be  seriously  handi- 
capped in  the  march  of  progress  which  Is 
now  of  the  spirit  of  the  times.  Again,  a  still 
more  serious  situation  would  be  In  the  prob- 
able effect  that  the  application  of  those 
powers  to  street  improvement  proceedings 
would  hare  upon  bonds  voted  and  issued  for 
street  Improvement  purposes.  They  would 
thus  become  of  precarious  or  doubtful  value, 
and  thus  an  Insuperable  obstacle  to  their  sale 
arise.  The  inevitable  result  would  be  that 
progress  in  street  improvement  would  be 
greatly  hampered.  Besides,  it  would  be  diffi- 
cult to  find  a  contractor  who  would  be  will- 
ing to  accept  a  contract  for  building  streets 
under  a  system  which  Is  made  amendable 
to  the  contingencies  loeldent  to  the  powers 
referred  to. 

Thus  It  Is  plainly  evident  that  the  Inevi- 
table result  of  the  application  of  the  powers 
In  question  to  proceedings  arising  under  the 
general  street  law  would  be,  practically,  to 
ctnnpletely  overturn  or  render  absolutely 
purposeless  the  scheme  thereby  established 
for  the  improvem^t  of  streets.  It  would  be 


going  a  long  distance  towud  Impeadiing  the 
intelligence  of  the  people  to  bold  that,  wh«) 
delating  the  powers  In  question  to  tlie 
electors  of  municipal  corporations,  they  did 
not  have  In  mind  the  damagii^  consequences 
which  obviously  and  inevitably  would  follow 
the  appHcatl<Hi  of  those  powers  to  any  one 
of  the  acts  essential  to  the  consummation  of 
street  improvement  proceedings.  Indeed,  In 
view  of  the  absurd  situation  which  would 
be  brought  about  by  upholding  the  claim  of 
the  petitioner  here,  we  may  assume.  If,  in- 
deed, not  presume,  that  the  people,  presump- 
tively familiar  with  the  street  improvement 
system  as  It  lias  been  established  by  tbe 
Legislature,  Intraded  that  the  initiative  and 
the  referendum  should  not  be  Invoked  as  to 
any  of  the  series  of  acts  Involved  in  the  pro- 
ceedings and  the  procedure  according  to 
which  only  the  streets  of  dtles  and  towns  of 
the  state  not  controlled  by  freeholders*  diar^ 
ters  may  be  Improved. 

[5]  There  Is,  however,  another  and  perhaps 
a  more  forceful  consideration  upon  wUcli 
the  conclusion  may  rest  that  the  InitiatlTe 
and  the  referendum  powers  of  the  electors 
of  municipalities  were  not  Intended  to  oper- 
ate upon  any  of  the  necessary  steps  in  street 
Improvement  proceedings,  and  it  is  this: 
That  the  work  of  improving  streets,  as  au- 
thorized by  the  street  law,  is  confined  to  the 
particular  street  or  a  portion  thereof  to  be 
Improved,  or,  It  may  l>e,  to  a  particular  dis- 
trict within  the  municipality.  The  work. 
In  other  words,  Is  in  a  sense  local  to  a  partic- 
ular part  of  the  city  or  town,  and  while,  of 
course,  the  community  as  a  whole  is  interest- 
ed in  the  installation  and  maintenance  of 
good  streets  throughout  the  entire  city  or 
town,  yet  only  those  persons  owning  property 
adjoining  or  abutting  upon  the  streets  pro- 
posed to  be  Improved  are  directly  affected 
by  the  proposed  Improvement.  It  is.  In  other 
words,  only  a  comparatively  small  number 
of  those  owning  property  within  the  corpo- 
rate limits  of  the  dty  or  town  who  must 
bear  the  burdens  of  the  proposed  improve- 
ment; and  It  Is  not  reasonable  to  suppose 
that  the  people,  when  enacting  the  InitiatlTe 
and  referendum  as  applicable  to  municipal  ■ 
corporations,  intended  to  vest  voters  whose 
property  was  not  to  be  affected  by  the  pro- 
posed Improvement  or  to  stand  as  indemnity 
for  any  iwrtion  of  the  burdens  thereof,  and 
much  less  voters  having  no  property  at  all 
within  the  corporate  limits,  with  the  rlgbt 
to  a  Tt^ce  in  the  matter  of  the  jaoposed 
work ;  for  such  right  In  such  persona  woald 
be  directly  ctnitraiy  to  the  letter,  as  vrell  as 
the  spirit  or  reason,  of  our  street  law  and  to 
the  essential  theory  uixm  which  the  power 
In  the  govemmoit  to  coerce  the  Improvemoit 
of  streets  at  the  expense  of  the  owners 
property  proceeds.  The  provisions  of  the 
street  law  themselves,  as  we  have  sfiown. 
distinctly  and  with  eminent  propriety  negft- 
tlve  the  Idea  of  Interference  In  street  Improve- 
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ment  proceedings  by  any  otber  persons  tban 
thoBe  whose  property  Is  to  stand  good  for  the 
expense  of  the  improveinent.  These  obvious 
considerations  with  respect  to  the  compre- 
henslTe  plan  Involved  In  the  street  improve- 
ment and  change  of  grades  acts  of  this 
state,  It  must  be  assumed,  were  In  the  minds 
of  the  pec^Ie  when  they  granted  to  the 
electors  of  cities  and  towns  the  power  of 
direct  legislation.  But  we  are  not  altogether 
alone  upon  tbe  proposition  last  advanced. 

Judge  PiUon,  In  his  work  on  Municipal 
Corporations  (volume  1,  {  24),  says : 

"If  we  analyze  the  complex  powers  oaually 
conferred  upon  a  municipality  in  this  country  at 
the  present  time,  we  shall  discover  that  these 
are  of  two  general  classes,  namely:  (1)  Those 
which  relate  to  health,  good  governtaent,  efficient 
police,  etc.,  in  which  all  the  inhabitants  have  an 
equal  interest  and  ought  to  have  an  equal  voice. 
(2)  Those  which  directly  involve  the  expenditure 
of  money,  and  especially  those  relating  to  local 
improvements,  the  expense  of  which  wtimately 
faUs  upon  the  property  owners.  As  respects 
these,  the  controlling  voice  ought  to  be  with 
those  who  have  to  bear  the  burden." 

The  Gonalltntlon  of  Arizona  contains  the 
fallowing  proTlidon,  which,  it  will  be  noted, 
promulgates  or  flBtablicOieB  a  rule  which  Is 
in  perfect  barmonr  with  the  whole  tbeory  of 
onr  own  street  improvement  acts : 

"QnestioDB  upon  bond  issues  or  special  assess- 
ments shall  be  submitted  to  the  vote  of  property 
taxpayers,  who  shall  also  in  all  respects  oe  qual- 
ified electors  of  the  state,  and  of  the  poUtical 
anbdlvirion  thereof  afEected  by  such  qnesdon." 
Article  7, 1 18. 

The  Supreme  Court  of  that  state,  in  the 
case  of  City  of  Globe  v.  Willis,  146  Pac.  544, 
was  called  upon  to  consider  and  decide  the 
question  whether  the  act  of  the  common 
council  of  the  dty  of  Globe  In  ordering  the 
construction  of  a  main  trunk  sanitary  sewer 
system  was  subject  to  the  operation  of  the 
t)Ower  of  the  referendum  as  reserved  by  tbe 
people  in  their  Constitution  to  the  electors 
of  Incorporated  cities  and  towns.  The  or- 
dinance provided  that  the  dty  should  consti- 
tute a  district  for  the  assessment  of  the 
costs  of  the  work  and  for  the  issuance  of  In- 
terest-bearing bonds  for  assessments  amount- 
ing to  more  than  $25.  By  tbe  terms  of  the 
general  law  pursuant  to  whose  provisions 
the  ordinance  was  passed,  the  real  property 
to  be  benefited  by  the  Improvement  was 
made  liable  for  the  expense  of  making  tbe 
same,  and,  as  by  our  street  law,  It  Is  by  said 
act  provided  that  the  amount  assessed 
against  each  lot  of  land  shall  be  a  Hen  there- 
on, and  the  sale  of  such  land  for  delinquency 
Is  thereby  authorized.  The  act  creates  a 
special  fund,  made  up  of  the  assessments 
collected,  and  from  such  fund  alone  tbe  Im- 
provements ordered  shall  be  paid  for.  The 
court  held  that,  since  the  burden  of  paying 
for  the  Improvement  was  wholly  upon  tbe 
property  owner,  and  no  liability  by  reason 
of  ,  the  improvement  created  against  the  mu- 
nicipality, the  ordinance  was  subject  to  nei- 
ther the  Initiative  nor  tbe  referendum  pow- 
er granted  to  tbe  electors  of  municipal  cor- 


porations. Among  other '  things,  the  conrtt 
after  qnotlng  tlie  provision  of  the  Constitu- 
tion reserving  to  the  electors  of  dties  and 
towns  the  power  to  initiate  and  refer  mu- 
nidpal  legislation  to  a  vote  of  the  qoalified 
electors,  said: 

"In  construing  this  provision  of  the  Constitu- 
tion as  it  affects  the  questioa  before  us,  it 
should  be  borne  in  mind  that  there  are  some 
subjects  of  legidation  by  a  city  In  which  all  the 
residents  are  alike  interested,  and  others  that 
directly  affect  particular  persons  or  property, 
and  in  which  the  citizenry  generally  la  not  con- 
cerned"—citing  the  above-quoted  section  from 
Judge  Dillon's  work.  "Tbe  undertaking  by  th(> 
council  in  this  case,"  proceeds  the  court,  "was 
to  imirase  on  the  real  property  situate  in  the  city 
of  Globe  a  apedal  assessment  to  be  apportioned 
according  to  benefits  received.  Only  those  per- 
sons owning  realty  in  the  city  are  affected,  and 
they  only,  unless  the  Constitution  proviaes  a 
different  rule,  should  be  consulted.  Those  who 
pay  no  taxes  and  contribute  nothing  for  the 
improvement  certainly  have  no  pecuniary  inter* 
est  in  the  matter." 

While  that  case  was  dedded  upon  the  pro- 
vision of  tbe  Arizona  Constitution  above 
quoted,  restricting  the  right  to  vote  upon 
questions  Involving  proposed  bond  Issues  or 
spedal  assessments  to  "property  taxpayers," 
still  the  general  language  of  Uie  opinion  is 
of  pertinent  force  In  this  case,  because,  as 
we  have  shown,  and  as  is  plainly  manifest, 
the  basal  theory  of  tbe  provision  of  Ari- 
zona's organic  law  above  quoted  Is  in  all 
the  essential  aspects  of  the  proposition  Iden- 
tical with  that  of  onr  own  street  Improve- 
ment acts,  viz.:  That,  tbe  property  to  be 
benefited  by  tbe  work  of  Improvement  being 
liable  for  the  payment  of  the  expense  of  the 
same,  the  owners  of  such  property  should,  to 
the  exclusion  of  all  other  persons,  have  a 
voice  In  the  matter  of  the  proceedings  where- 
by the  Improvement  may,  under  the  law, 
alone  be  initiated  and  consummated. 

In  the  very  recent  case  of  Hopping  v. 
Coundl  of  the  City  of  Richmond,  150  Pac 
077,  onr  Supreme  Court,  while  expressly  de- 
clining to  dedde  the  question,  because  it 
was  not  before  It  in  that  case,  strongly  In- 
timates that,  where  legislative  acts  are  of 
a  spedal  and  local  nature,  and  by  which  the 
entire  body  of  persons  competent  to  exerdse 
the  power  of  the  Initiative  and  the  referen- 
dimi  Is  not  affected,  they  do  not  come  within 
the  operation  of  those  powers.  This  Is  the 
precise  language  of  the  conrt  In  that  case : 

"There  may  be  grounds  for  excluding  from  the 
operation  of  these  powers  legislative  acts  which 
are  special  and  local  in  their  nature,  and  iu 
which  the  entire  body  of  citizens  who  shall  ex- 
ercise the  power  of  referendum  and  initi.itive  is 
not  interested,  such  as  resolutions  to  make  lo- 
cal improvements  and'  the  like.  This  question 
is  not  before  us ;  for  the  matters  determined 
by  the  resolution  are  not  local  to  any  particular 
part  of  Richmond,  but  apply  generally  to  ami 
interest  all  in  the  entire  city.  The  doctrine  al- 
luded to  was  stated  by  the  Supreme  Court  of 
Arizona  in  Globe  v.  Willis,  140  Pac.  544,  but  the 
case  was  decided  upon  a  consideration  of  the 

Particular  language  of  the  Arizona  Constitution, 
nasmuch  as  the  question  will  doubtless  be 
brought  before  us  in  the  future,  we  desire  to 
Btate  here  that  we  express  no  opinion  on  the 
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subject,  and  that  what  we  have  said  must  not 
be  understood  as  having  any  bearing  thereon." 

We  have  thus  given  the  main  proposition 
submitted  here  somewhat  elaborate  consid- 
eration, because  of  the  overruling  importance 
to  the  cities  and  towns  of  the  state  to  which 
the  InltlatlTe  and  referendum  powers  of  the 
people  apply  of  the  Issue  so  presented,  and, 
as  before  stated,  have,  upon  a  more  mature 
reflection  than  was  given  the  question  In  our 
original 'consideration  thereof,  been  persuad- 
ed to  the  conclusion  to  which  the  views  here- 
in expressed  logically  lead. 

In  accordance  with  those  views,  the  appli- 
cation for  a  peremptory  writ  of  mandate  la 
denied,  and  the  order  to  show  cause  dis- 
charged. 

We  concur:  CHIPMAN,  P.  J. ;  BLUSON, 
Judge  pro  tern. 

(28  Cal.  App.  618) 

JOHNSON  T.  SUPERIOR  COURT  IN  AND 
FOR  SACRAMENTO  COUNTY  et  aL 
(Civ.  1444.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.  Oct  20,  1916.   Rehearing  Denied 
by  Supreme  Court  Dee.  18,  1015.) 

1.  Justices  or  the  Pkaci  16S— Appeals— 
Pebfkction. 

Under  Code  Civ.  Proe.  {  981.  added  by  St. 
191S,  p.  236,  declaring  that  no  appeal  from  a 
Judgment  in  a  Justice  court  shall  oe  effectual 
unless  the  appellant  shall,  at  the  time  of  filing 
notice  of  appeal,  pay,  in  addition  to  the  fee  of 
the  justice,  the  fees  of  the  county  cleric  for 
filing  the  appeal,  that  nimn  tranuultting  the 
papers  the  Justice  shall  transmit  to  the  county 
cleric  the  sum  thus  deposited  for  filing  the  ap- 
peal, and  that  no  notice  of  appeal  ghaU  he  filed 
unless  the  fees  are  paid  in  accordance  with  the 
law,  no  appeal  from  a  justice  court  can  be  per- 
fected where  the  petitioner's  deposit  was  insuf- 
ficient to  cover  the  fees  of  the  Justice,  aa  well 
as  those  of  the  county  clerk,  fixed  by  P<d.  Code, 
H  4180,  4300a,  4300e. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Gent.  Dig.  SI  643,  645-649;  Dec. 
Dig.  «=»158J 

2.  Justices  or  the  Peace  «=»158— Appeal— 

PEBraCTION. 

Under  such  statutes  pavment  of  the  calen- 
dar fee  to  the  county  clerk  after  the  record 
on  appeal  has  been  transmitted  is  insuflicient 

[Ed.  Note.— For  other  cases,  see  Jnsvices  of 
the  Peace,  Cent  Dig.  SS  543,  645-549 ;  Dec. 
Dig.  «c»l68.] 

8.  Justices  of  the  Peace  9=»16S— Appbai.8— 

lONOBANCE  Off  THE  LaW. 

That  neither  appellant  nor  his  counsel 
knew  of  the  provisions  of  Code  Civ.  Proc.  S  981, 
added  by  St.  1015,  p.  236,  which  went  into  ef- 
fect only  a  day  before  the  appeal,  and  requires 
prepayment  of  the  fees  of  the  justice  and  the 
county  clerk  as  a  condition  to  appeal,  is  no 
defense  to  a  proceeding  to  dismiss. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S|  543,  646-649;  Dec. 
Dig.  «=»t58.] 

Appllcaticm  by  P.  H.  Johnson  for  writ  of 
prohibition  against  the  Superior  Court  In 
and  for  the  County  of  Sacramento  and  Hon. 
Charles  O.  Buslck,  Judge  tbereot  Writ 
issued. 


Irving  D.  Gibson,  of  Sacramento,  for  peti- 
tioner. Thomas  B.  Leeper,  of  SacramaktOi 
for  re^ndenta. 

HART,  J.  In  an  action  instituted  In  the 
Justice's  court  In  and  for  Sacramento  town- 
ship, in  Sacramento  county,  by  the  petitioner, 
P.  H.  Johnson,  against  one  E.  M.  Easter,  a 
Judgment  was  entered  by  the  Justice  of  said 
court,  on  the  30th  day  of  July,  1915,  In 
favor  of  the  petitioner  and  against  said 
Kaster  for  the  snm  of  $109.50  and  costs  of 
suit.  Thereafter— 

"and  on  the  9th  day  of  August,  1015,  a  notice 
of  appeal,  an  underteking  on  appeal,  and  notice 
of  filing  of  nndertakin^  on  appeal  were  served 
on  the  plaintiff  [in  said  action,  the  ncdtioDer 
herein]  and  filed  with  the  jfustice  of  the  peace, 
and  at  the  sama  time  of  fihng  above  papers  the 
defendant  [in  said  acdon,  Kaster]  paid  to  the 
said  justice  of  the  peace  the  sum  of  $7,  and  no 
more,  as  costs  on  appeal;  that  thereatter,  and 
on  the  17th  day  of  August,  1915,  the  justice's 
clerk  delivered  all  the  papers  and  records  in  eaid 
action,  together  with  a  certified  copy  of  the  jus- 
tice's docket,  to  the  clerk  of  the  superior  court 
of  the  county  of  Sacramento,  *  *  •  and  paid 
said  clerk  •  •  •  the  fees  which  had  been 
paid  theretofore  by  defendant,  E.  M.  Kaster, 
to  wit,  $7,  and  no  more;  that  said  clerk  of  the 
superior  court  filed  said  action  in  the  soperior 
court  of  the  county  of  Sacramento.   •  • 

Thereafter  (on  the  8th  day  of  September, 
1015)  the  petitioner  herein  served  on  the 
defendant  In  said  action  and  duly  filed  a 
notice  of  motion  in  the  said  superior  court 
to  dismiss  said  action  or  the  appeal  tlierelii  cm 
the  ground  tliat  said  superior  conrt  was 
without  JurlsdictkHi  ot  aathoiity  to  enter- 
tain said  appeal  or  action,  and  upon  the  hear- 
ing of  said  motion  on  the  13th  day  of  Sep- 
tember, 1916,  the  respondents  herein  denied 
the  same.  The  petitioner  (Uie  plaintiff  In  tM 
action  above  referred  to)  has  Instituted  Uie 
present  proceeding  before  this  court  for  tbs 
parpose  of  securing  a  writ  of  prohfbititHL 
peremptorily  restraining  or  prohibiting  the 
respondents  from  entertfdnlng  and  pasfring 
npm  the  purported  appeal  in  tbe  action  moi- 
tloned  or  trying  said  action.  Tbe  reqwnd- 
ents  have  interposed  botb  a  demurrer  and 
an  answer  to  the  petition,  but  the  ptdnt  pre- 
sented for  decision  la  raised  by  the  demn^ 
rer,  and  we  may  therefore  omit  any  consider- 
ation herein  of  the  answer. 

[1]  The  decision  ot  the  specific  point  mads 
by  the  petitioner  depends  upon  a  construe- 
tlon  of  section  981  of  the  Code  of  CivU  Pro- 
cedure, whose  language  is  as  follows: 

"No  appeal  taken  from  a  judgment  rendered 
in  a  police  or  justice  court  in  civil  matters  shall 
be  effectual  for  any  purpose  whatever  unless  the 
appellant  shall,  at  the  time  of  filing  the  notice 
of  appeal,  pay  in  addition  to  the  fee  payable  to 
the  justice  of  the  [>eace  on  appeal,  the  fees  pKh 
vided  by  law  to  be  paid  to  the  county  clerk  for 
filing  the  appeal  and  for  placing  the  action  on 
the  calendar  in  the  superior  court.  UpoQ  trans- 
mitting the  papers  on  appeal,  the  juttice  or 
judge  shall  transmit  to  the  county  clerk  the  sum 
thus  deposited  for  filing  the  appeal  in  the  su- 
perior court  and  for  pladng  the  action  on  the 
calendar.  No  notice  oi  app^  sh^  be  filed  un- 


a=>For  other  csms  sm  sun*  topla  and  KBT-NUUBER  in  aU  Key-NumlMreA  DlgasU  and  InOexM 
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less  tbe  fees  herein  provided  for  are  paid  io 
accordoDce  with  the  provisions  of  this  section." 

The  foregoing  section  Is  new,  baring  been 
added  to  the  chapter  on  appeals  from  jus- 
tice's to  snperlor  courts  by  the  Legislature 
of  1915  (Stats.  1915,  p.  236),  and  went  into 
effect  the  day  Immediately  preceding  that  on 
which  notice  of  appeal  was  filed  In  the 
action  with  which  this  proceeding  Is  con- 
cerned. The  contention  of  the  petitioner  Is 
that,  the  defendant  in  the  action  before  the 
Justice's  court  having  omitted,  upon  attempt- 
tag  to  take  his  appeal,  to  pay  to  the  Justice 
of  the  peace  the  fees  contemplated  by  said 
aection  to  be  by  that  officer  paid  to  the  conn- 
ty  clerk  upon  the  transmission  of  the  record 
on  appeal  to  the  latter  officer,  the  superior 
court  failed  to  acquire  Jurisdiction  of  the 
appeal  or  of  the  action. 

Section  4300e  of  the  Political  Code  pro- 
Tides  thaf  the  fee  to  be  paid  to  the  justices 
of  the  peace  for  "certificate  and  transmitting 
transcript  and  papers  on  appeal,  shall  be 
one  dollar."  Section  4300a  of  said  Code 
I»roTldes,  as  to  fees  of  the  county  clerk,  in 
addition  to  the  charges  provided  for  In  8ec> 
tlon  forty-one  hundred  and  ninety  of  this 
Code: 

*'On  the  commencement  of  any  action  or  pro- 
ceeding in  the  superior  court,  except  probate 
proceedings,  or  on  an  appeal  thereto,  to  be  paid 
by  the  party  ctHomencing  such  action  or  proceed- 
ing, or  taking  such  appeal,  five  doUars. 

The  same  section  provides: 

"On  placing  any  action,  excepting  a  probate 
proceeding  or  default  case,  on  the  calendar  for 
trial  or  hearing,  to  be  paid  by  the  party  at 
whose  request  such  aeoon  or  proceeding  Is 
placed,  two  dollars." 

Section  4190  of  the  same  Code  provides: 
**On  the  commencement  in,  or  removal  to,  the 
■operior  court  of  any  county  in  this  state  of  any 
civil  action,  proceemng,  or  appeal,  on  filing  the 
first  papers  therein,  the  party  institnting  such 
proceeding,  or  filing  the  said  first  papers,  and 
thereafter  any  defendant  or  respondent  or  ad- 
verse party,  or  intervening  party,  on  his  first 
appearance  therein  *  *.  *  ahail  pay  to  the 
clerk  of  said  court  (in  addition  to  fees  fixed  by 
law)  the  sum  of  one  dollar  as  costs,  for  a  fund 
which  shall  be  designated  as  the  'law  library 
fond.'   •  • 

It  will  thus  be  noted  that  the  total  amount 
wblch  a  party  appealing  from  a  justice  to 
the  superior  court  must  pay,  upon  taking 
Bueta  appeal,  is  the  sum  of  $9.  The  petition, 
as  seen,  alleges,  and  it  la  not  only  necessarily 
admitted  by  the  demurrer,  but  expressly  con- 
ceded by  the  respondents,  that  the  defendant 
In  the  action  referred  to,  upon  filing  a  notice 
of  appeal  from  the  justice's  court  to  the 
superior  court,  deposited  with  or  paid  to  the 
Justice  of  the  peace  the  sura  of  $7  only,  or 
$2  less  than  the  amount  required  in  such 
case.  In  other  words,  he  failed  to  pay  an 
amount  sufficient  to  cover  the  fee  required 
for  placing  the  cause  on  the  superior  court 
calendar  for  bearing  or  trial. 

Tbe  proposition  submitted  to  us  for  solu- 
tion is,  as  above  stated,  whether,  under  the 
terms  of  aection  981  of  the  Code  of  OlrU 


Procedure,  the  payment  of  the  fees  required 
by  law  to  be  paid  to  the  justice  of  the  peace 
at  the  time  the  notice  of  an  appeal  to  the 
superior  court  from  a  justice's  court  is  filed 
Is  a  jurisdictional  prerequisite,  or,  in  other 
words,  whether  Jurisdiction  of  such  an  ap- 
peal or  action  can  be  conferred  on  the  su- 
perior court  tn  the  absence  of*  the  payment 
of  such  fees  at  the  time  designated  by  said 
section. 

Section  981  Is  In  language  so  plain  and 
unamblgaous  that  Its  meaning  cannot  be 
mistaken  or  misapprehended.  And  the  lan- 
guage seems  to  be  mandatory.  Indeed,  we  can 
think  of  no  reason  fbf  holding  it  to  be  other- 
wise. The  section  distinctly  and  positively 
declares  that  an  appeal  from  a  Judgment 
rendered  In  a  police  or  justice  court  In  civil 
matters  shall  not  he  e^ectuol  for  any  purpose 
unless  the  fees  referred  to  therein  are,  at 
the  time  of  filing  the  notice  of  such  appeal, 
paid  by  the  appealing  parlor  to  the  Justice  <x 
Judge  and  by  him  transmitted,  with  the 
papera  on  the  appeal,  to  the  county  clerk  tor 
filing  the  appeal  in  the  superior  court 

We  cannot  perceive  how  languid  could  be 
plainer  or  its  meanli^  more  manifest  Ntur 
Is  it  possible  to  conceive  ct  language  more 
peremptory  or  mandatory.  When  It  la  declared 
that  an  act  authorhsed  by  law  shall  not  be 
effectual  for  any  purpose  unless  accompanied 
or  preceded  by  certain  prescribed  formalities, 
it  la  obviouBly  meant  that  such  act,  in  the 
absence  of  observance  of  the  formalities  so 
required,  Is  absolutely  nugatory,  or  of  no 
force  or  effect  fw  any  purpose.  Indeed,  It 
Is  not  the  act  at  all  contemplated  or  pre- 
scribed and  required  by  the  law.  That  the 
construction  thus  given  said  section  is  cor^ 
reet  appears  to  be  sustained  by  tbe  c<xk* 
dudlng  paragraph  tliereof,  vis.: 

"No  notice  of  appeal  shall  be  filed  unless  the 
fees  herein  provided  for  are  paid  In  accordance 
with  the  provisions  of  this  section." 

In  other  words,  the  very  first  essential 
for  taking  an  appeal,  and  without  which,  un- 
der our  system,  no  appeal  could  be  supported, 
via.,  the  notice  thereof,  would  be  without 
any  force  and  could  not  be  filed  with  the 
Justice  of  the  peace  or  police  judge  unless 
the  fees  provided  for  by  said  section  were 
first  paid  as  required  thereby. 

The  section  may  be  regarded,  on  first 
blush,  as  promulgating  rather  a  drastic  rule, 
but  It  Is  within  the  legitimate  power  of  the 
Legislature  to  prescribe  the  terms  upon  which 
appeals  may  be  taken;  for  the  right  of  ap- 
peal Is  wholly  statutory  and  the  terms  upon 
whidi  it  may  be  exercised  must  with  sub- 
stantial strictness  be  observed.  While  it  is 
true,  as  is  said  In  Slgby  v.  Snperlor  Ck>urt, 
162  Cal.  338,  122  Paa  960,  that  **the  provi- 
sions conferring  the  right  of  appeal  and 
prescribing  the  procedure  are  remedial,  and 
should  not  be  unduly  hampered  with  con- 
structive restrictions  which  will  cast  doubt 
upon  the  Jurisdiction  of  the  appellate  court," 
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It  is  equally  true  that  vbere,  as  here,  the 
language  of  the  statote  conferring  that  right 
Is  80  plain  and  uneqalTOcal  as  that  Its  mean- 
ing, intent,  and  purpose  are  in  no  particu- 
lar or  manner  rendered  obscure  or  doubtful, 
the  courts  will,  as  it  Is  thefr  duty  to  do,  re- 
quire a  substantially  strict  compliance  wltb 
the  mode  so  prescribed  for  exercising  the 
right 

The  proposition  before  us  Is  precisely  the 
same  as  the  case  where  there  is  a  failure  to 
file  as  prescribed  the  undertaking  on  ap- 
peal from  a  justice  or  police  court  to  the 
superior  court  required  by  section  978  of 
the  Code  of  Civil  Procedure.  That  section 
provides  that,  unless  an  undertaking  In  a 
sum  therein  speclfled  Is  filed  for  the  pay- 
ment of  the  costs  on  appeal,  the  appeal  is 
not  e£fectual  for  any  purpose.  This  lan- 
guage has  re[>eatedly  been  held  to  be  man- 
datory and  the  requirement  peremptory. 
Starr  v.  Superior  Court,  23  Cal.  App.  670,  672, 
139  Pac.  241;  Tompkins  v.  Superior  Court, 24 
Cal.  App.  656, 142  Pac.  96;  Bl«by  v.  Superior 
Court,  162  Cal.  834,  122  Pac.  958.  In  the 
Tompkins  Case,  notwithstanding  that  the  ap- 
pellant failed  to  file  the  undertaking  re- 
quired by  section  978,  supra,  the  justice  of 
the  peace  certified  and  transmitted  the  rec- 
ord on  appeal  to  the  clerk  of  the  superior 
court  Thereafter,  and  within  the  time  for 
taking  the  appeal  allowed  by  law,  the  appel- 
lant filed  another  notice  of  appeal  and  also 
filed  the  required  undertaking.  The  court 
held  that  the  appeal  last  taken  was  effectual, 
but,  referring  to  the  first  attempted  appeal, 
said: 

"Clearly  the  first  appeal  was,  and  is  conceded 
to  he,  a  nullity  by  reason  of  the  fact  that  no 
sufficient  undertaking  was  filed  aa  required  by 
section  978  of  the  Code  of  Civil  Procedure. 
Hence  the  irantmistion  of  the  record  to  the 
cierk  made  at  thia  time  by  the  justice  too*  un- 
warranted, a»  the  tame  is  deemed  to  &e  in  the 
c0oe  of  the  justice."    (Italics  ours.) 

So  here  the  transmission  by  the  justice  of 
the  record  on  appeal  to  the  clerk  of  the 
superior  court  was  without  legal  warrant  by 
reason  of  the  fact  that  the  fees  referred  to 
in  section  981  were  not  pal(^  to  the  justice  at 
the  time  of  the  filing  of  the  notice  of  ap- 
peal, and  the  papers  and  record  are,  as  a 
matter  of  law,  still  in  the  office  of  the  jus- 
tice, or  the  same  in  legal  etfect  as  though 
the  physical  act  of  transmltttng  tbem  to  the 
county  clerk  had  not  been  performed. 

[2]  Obvloosly  the  Tiews  abore  expressed 
constltate  a  negaUve  reply  to  the  proposl- 
Uon  that  the  payment  by  the  appealing  de- 
fendant of  the  calendar  fee  to  the  county 
clerk  after  the  record  on  appeal  had  been 
transmitted  to  that  officer  and  before  the 
cause  was  placed  upon  the  calendar  is  a 
sufficient  compliance  witli  the  mandates  of 
section  981.  As  above  diown,  the  payment 
of  the  fees  is  a  Jurisdictional  prerequisite 
nnder  said  section,  and  a  failure  to  pay  them 


as  pDBscribed  la  a  fiiilure  to  perfect  tbe  ai>- 
peal. 

[3]  Nor  does  the  idea  set  up  by  tbe  re- 
spondents that  neither  the  defendant  in  the 
action  nor  his  attorney,  at  the  time  the  ap- 
peal was  attempted,  knew  of  the  existence  of 
section  961,  constitute  a  valid  excuse  for  not 
observing  tbe  requirements  of  said  section 
when  filing  the  notice  of  appeal.  "Ignoran- 
tla  legis  non  excusat,"  or,  as  this  maxim  Is 
otherwise  expressed,  "every  one  Is  conclu- 
sively presumed  to  know  the  law."  And 
obviously  tbe  maxim  Is  no  less  applicable  in 
this  case,  where  tbe  appeal  was  attempted 
the  day  succeeding  that  upon  wblch  section 
981  went  Into  effect  than  In  any  other  case, 
or  where  the  law  had  been  effective  for  a 
long  period  of  time  prior  to  the  attempted 
performance  of  the  act  required  to  be  done. 
It  would  seem  unnecessary  to  say  that  that 
maxim  becomes  operative  ipso  facto  et  eo 
instaute  with  the  operative  force  and  effect 
of  the  law. 

In  accordance  with  the  foregoing  views,  it 
is  ordered  that  a  peremptory  writ  of  prohi- 
bition issue  out  of  this  court  to  the  su- 
perior court  of  Sacramento  county  and  Hon. 
C.  O.  Buslck,  judge  thereof,  commanding 
them  to  desist  and  refrain  from  entertaining 
further  .  proceedings  In  the  said  action, 
wherein  the  petitioner  herein  is  the  plain- 
tiff and  tbe  said  E.  M.  Kaster  Is  the  de- 
fendant, other  than  to  grant  the  plaintiff's 
(petitioner  here)  motion  to  dismiss  tbe  ap- 
peal In  said  actkm. 

We  conoor:    OUlPMAN,  P.  X;  BUB^ 

NETT,  J, 

"      (28  Oal.  App.  El» 
SIMON  T.  McCOT  et  aL   (Civ.  1758.) 
(District  Court  of  Appeal,  Second  District,  Oali- 
fomla.   Oct  6,  1815.) 

1.  JiTnausnt  «s»720— OoKOLnsxvBHBSS— Hat> 

TEES  CONCLTTUSD. 

Where  plaintiErs  claim  that  a  deed  executed 
by  her  was,  in  fact,  a  mortgage  was  asserted  and 
litigated  in  an  ejectment  suit  bronght  against 
her  by  the  grantee  named  In  the  deed,  a  judg- 
meot  in  favor  of  the  grantee  was  conclusive 
against  her  in  a  subsequent  action  to  quiet  her 
title  and  have  the  deed  declared  a  mortgage, 
unless  the  defendant  was  estopped  by  reason  of 
an  alleged  agreement  by  the  grantee  to  waive 
the  judgment  in  the  ejectment  suit  and  foreclose 
the  dera  as  a  mortgage  in  consideration  of  the 
aband<nunent  of  an  appeal  from  such  judgment 

{KA.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  1251 ;  Dec.  Dig.  «=»720.] 

2.  Evidence  "S=>471  —  Opinion  Evidencb  — 
Facts  ob  Conclusions. 

Plaintiff  executed  a  deed  to  M.  which  she 
claimed  was,  in  fact,  a  mortgage.  M.  brought 
an  ejectment  suit  against  her  and  recovered 
judgment  An  appeal  was  taken  from  such  judg- 
ment which  was  subsequently  abandoned.  Be- 
fore the  abandonment  of  the  appeal  M.  brought 
a  suit  to  foreclose  the  deed  as  a  mortgage,  and 
in  a  subsequent  suit  to  have  the  deed  declared  a 
mortgage  and  to  have  plaintiff's  title  quieted  she 
claimed  that  M.  agreed  to  waive  the  jndsrment 
in  tbe  ejectment  suit  and  foreclose  the  deed  as 
n  mortgage  in  consideration  of  an  nhnodoainent 


€=>For  otb«r  cam  see  muo*  topic  aod  KEY-NUMBER  to  all  Key-Numbared  DlgesU  and  lnd*ifM 
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of  the  appeal.  Her  attorney  testified  concern- 
ing a  conversation  with  M.'b  attorney  that  the 
piTect  of  the  conTersatioii  on  him  was  that  M. 
had  conceded  all  that  plaintiff  claimed.  This 
was  stricken  as  hearsay  and  a  conclusion,  and 
the  attorney  was  then  asked  what  was  said  by 
M.*8  attorney  ahout  M.'s  obtaining  relief  in  the 
foreclosure  suit,  to  which  he  answered  that  he 
and  hia  associate  couubcI  inferred  that  M.  de- 
pended entirely  on  the  second  suit  This  answer 
also  was  stricken.  Held,  that  these  rulings  were 
correct,  as  they  did  not  prevent  the  witness  from 
making  a  full  statement  of  the  facts  of  the  trans- 
action or  prevent  the  court  from  ascertaining 
whether  the  facts  constitated  anything  in  the 
nature  of  an  agreement 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Gent  Dig.  H  2149-2185:  Dec  Dig.  «»471; 
Witnesses,  Cent  Dig.  H  883-836.] 

3.  JuDOMKKT  <S=>957  —  Agbeements  Not  to 

BnFOBCE — SUFFICIBNCT  OF  BVIDERCE. 

In  such  action  to  quiet  title  and  have  the 
deed  declared  a  mortgagee,  evidence  held  suffi- 
cient to  support  a  finding  that  there  was  no 
agreement  that  the  judgment  in  the  ejectment 
suit  wonld  be  waived,  and  no  agreement  in  con- 
sideration of  such  waiver  and  the  filing  of  the 
forecloaare  suit  that  the  appeal  from  ue  judg- 
ment would  be  abandoned. 

tEd._Note.— For  other  coses,  see  Judgment, 
Cent  Dig.  S  1826;  Dee.  Dig.  «s»957.1 

4.  Electioit  of  REicEpns  4=»7  —  MosroAau 
«=938— Absolute  Deed  as  Hobtoaob— Evi- 
dence—Election. 

The  filing  of  the  comiilaint  in  the  foreclo- 
sure suit  was  not  an  election  by  M.  to  pursue 
one  of  two  inconsistent  remedies,  and,  though 
it  constituted  evidence  tending  to  show  that  the 
deed  was  intended  as  a  mortgage,  it  was  not  con- 
duslTe  as  against  a  written  agreement  that  the 
deed  sfaoold  be  delivered  in  escrow  for  delivery  to 
the  grantee  in  full  payment  and  satisfaction  of 
a  previously  existing  mortgage  indebtedness,  if 
aucji  indebtedness  was  not  paid  within  a  specified 
time,  under  which  the  deed  was  delivered  to  the 
grantee,  and  the  mortgage  satisfied  and  discharg* 
ed  of  record. 

[Ed.  Note.— For  other  cases,  see  ETlecttou  of 
Remedies,  Cent  Dig.  (12:  Dec  Dig.  «=>7; 
^rt|agea,  Gent  Dig.  U  108-111;  Dee.  Dig. 

For  other  deflnttionfl.  see  Words  and  Phrasea, 
First  and  Second  Series,  Election.] 

5.  Tbdstb  «s»SS— Obeation-^utficienot  of 
"Inbtbument  Cbeatinq  TsC8T." 

The  complaint  in  the  foreclosure  suit  could 
not  be  treated  as  an  Instrument  creating  a  trust 
nor  as  an  acceptance  or  acknowledgment  of  a 
trust  in  favor  of  plaintiff;  it  containing  no 
statement  or  implication  that  M.  held  title  for 
the  benefit  of  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  SS  34-37;  Dec  Dig.  «»25.] 

Deeds  (8=»208— Dblivibt--SitffxcIenct  or 

Evidence. 

In  an  action  to  have  a  deed  from  plaintiff  to 
&L  declared  a  mortgage  and  to  have  plaintiff's 
title  quieted  as  against  defendant,  claiming  un- 
der a  deed  from  M.,  testimony  that  at  the  time 
of  the  execution  of  the  deed  to  defendant  M. 
told  defmidant  that  he  had  owed  him  money  for  a 
long  time,  and  thought  he  should  deed  him  the 
property  to  make  it  right,  and  that  he  directed 
defendant  to  have  the  deed  recorded,  supported  a 
finding  that  such  deed  was  legally  delivered. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
I>ig.  H  620-632;  Dec  Dig.  ^208.] 

7.  Appeal  and  Erbob  «=»1002  —  Review  — 
Questions  of  Fact. 

Where  there  was  evidence  supporting  a 
6n<ling  that  a  deed  was  delivered,  evidence  war- 


ranting a  contrary  conclusion  merely  created  a 
conflict,  and  the  finding  would  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  8S  8935-3937 ;  Dec  Dig.  <8=> 
1002.1 

8.  Appeal  and  Ebbob  «=»877— Review— Eb< 

BOBS  Not  Aftectino  Appellant. 

In  an  action  against  defendant  individually 
and  as  administrator  of  M.  to  have  a  deed  from 
plaintiflF  to  M.  declared  a  mortgage  and  to  quiet 
plaintiff's  title  as  against  defendant  plaintiff, 
who  was  found  to  have  no  interest  in  the  proper- 
ty, was  not  entitled  to  complain  of  a  judgment 
against  her  because  defendant,  as  administrator, 
conceded  that  title  was  in  himself  individually, 
though  parties  interested  in  the  estate  might 
have  objected  to  such  concessions  and  have  ob- 
tained provision  for  an  actual  defense  of  their 
interests  as  a^inst  defoidant's  individual 
claims;  plaintiff  being  in  no  manner  injured  or 
aggrieved  by  the  effect  of  the  judgment  as  be- 
tween other  parties. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  gS  3B60-3S72;  Dec  Dig.  «=» 
877.] 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  A.  SloaDo.  Judge. 

AcUon  by  Dorothea  Simon  against  Charles 
HcCoy  and  another.  From  a  judgment  for 
defendants  and  order  denying  plalntUTs  mo- 
tion for  new  trial,  plaintlfl  appeals.  Af- 
firmed. 

M.  K.  Young,  of  L08  Angeles,  tor  appel- 
lant Luce  &  Luc^  of  San  Dtego,  for  re- 
spondents. 

CONHEY,  P.  J.  As  against  tbe  defendant 
Cbarles  HcCoy,  this  Is  an  action  to  quiet 
title  to  real  property  described  In  tbe  com- 
plaint As  against  tbe  defendant  Charles 
McCoy,  administrator  of  tbe  estate  of  O.  Mc- 
Caugtaey,  deceased,  the  plalntlfC  donands 
that  a  certain  deed  of  that  property,  executed 
by  her  to  the  deceased,  O.  McCangbey,  In 
Mareb,  1893,  be  declared  to  be  a  mortgage, 
that  she  be  permitted  to  redeem  from  said 
mortgage,  and  that  upon  payment  to  the  ad- 
ministrator of  tbe  amount  found  to  be  due  her 
title  be  quieted  against  the  administrator 
of  said  estate. 

Answers  and  cross-complaints  were  flied, 
and  upon  the  issues  raised  by  tbe  pleadings 
tbe  court  found  in  favor  of  the  defendants 
upon  the  principal  Issues,  namely:  Found 
that  the  deed  made  by  plalntilT  and  her  then 
husband  to  O.  McCanghey  was  a  deed  of 
grant,  and  not  a  mortgage ;  that  in  the  year 
1910  O.  McCanghey,  executed  a  deed  granting 
the  property  to  the  defendant  Charles  Mc- 
Coy; that  tbe  deed  of  O.  McCanghey  to 
Charles  McCoy  was  delivered  by  tbe  grantor 
to  Charles  McCoy,  and  was  not  without 
consideration;  and  that  plalntUTs  cause  of 
action  Is  barred  by  the  judgment  rendered 
In  that  certain  action  of  ejectment  herein- 
after described.  Judgment  was  entered  here- 
in establishing  the  title  of  defendant  Charles 
McCoy  In  accordance  with  the  findings,  after 
which  the  plaintiff  moved  for  a  new  trial. 


4s»For  other  cases  sm  suae  topic  and  KGY-NimBEB  in  all  Key-Numbered  Digests  and  Indexes 
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Tbe  api>eal  la  trom  an  .f>rder  denying  that 
motion. 

More  In  detail,  tbe  facta  are  aa  follows: 
On  December  22,  1891,  the  plalntlfC  and  ber 
then  husband,  aa  security  for  an  Interest- 
bearing  note  of  $2,000,  executed  to  O.  Mc- 
Caugbey  a  mortgage  upon  the  premises  de- 
scribed In  tbe  complaint,  which  premises 
then  belonged  to  tbe  plaintiff.  On  March 
22,  1893,  the  mortgagors  made  a  deed  of 
grant  purporting  to  convey  the  mortgaged 
premises  to  O.  McCaogbey,  and  deposited  tbe 
same  with  VT.  T.  HcNealy.  At  tbe  same 
time  an  agreement  In  triplicate  was  made 
and  leAgned  by  tbe  partlea  to  aald  deed,  by 
which  agreement  It  was  [ffovlded  that  the 
deed  liiould  be  held  by  McNealy  for  nine 
months  from  the  date  thereof,  unless  prior  to 
that  time  tbe  gnuitora  ahould  pay  the  mort- 
gage debt;  that,  if  witUn  the  period  preacrlb- 
ed  they  ahonid  pay  the  debt,  the  deed  should 
be  returned  to  them;  that,  if  they  ahould  fall 
to  pay  the  note  wittaln  the  prescribed  time, 
then  the  deed  afaonld  be  delivered  by  M<^ealy 
to  the  grantee,  who  was  to  receive  the  same 
in  full  payment  and  aaUafoctlon  of  Oie  niort- 
gage  debt,  and  at  once  enter  aatls&ictiiHi  and 
dlacbarge  thereof  upon  the  records  of  San 
Dl^  county.  It  la  admitted  that  the  mort- 
gage debt  was  not  paid  within  the  said 
period  of  nine  months,  and  never  bas  been 
paid  in  any  way,  unless  by  the  deUvery  of 
said  deed.  The  record  shows  that  at  the 
request  of  grantee  this  deed  was  recorded 
on  December  23,  1893,  one  day  after  ex- 
piration of  the  nine  months  specified  in  tbe 
agreement  likewise  full  satisfaction  of  the 
note  and  mortgage  was  duly  acknowledged 
by  the  mortgagee  on  the  face  of  the  record 
thereof  in  tbe  office  of  tbe  county  recorder 
on  tbe  23d  day  of  December,  1893. 

On  January  17,  1895,  O.  McCaughey  com- 
menced an  action  in  ejectment  against  the 
plaintiff  herein  and  her  then  busbaad  to 
recover  possession  of  the  premises  described 
In  the  mortgage  and  In  the  deed  above  men- 
tioned. In  that  action  judgment  was  entered 
on  October  13,  1897,  In  favor  of  the  plaintiff, 
O.  McCaughey.  The  defendants  moved  for  a 
new  trial,  and  that  motion  was  denied  on 
November  20.  1897.  On  January  19,  1898, 
the  defendants  therein  Sled  their  notice  of 
appeal,  but  they  never  filed  any  undertaking 
»n  appeal.  On  December  13,  1897,  O.  Mc- 
Caughey filed  In  the  superior  court  of  San 
Diego  county  an  action  against  the  plaintiff 
herein  and  her  then  husband,  In  which  he 
alleged  the  execution  and  d^very  of  the 
note  and  mortgage  above  referred  to  and 
the  execution  and  delivery  to  him  6f  the 
deed  above  referred  to,  and  sought  the  fore- 
closure of  tbe  deed  aa  a  mortgage  securing 
said  indebtedness.  The  defendants  In  tbe 
ejectment  suit  abandoned  their  appeal,  and 
thereafter,  on  September  21,  1898,  the  said 
O.  McCauf^ey  caused  to  be  dismissed  the 
tonclosnre  ault  filed  by  falm  on  December 


18,  1897.  O.  McCaughey  came  Into  posses- 
sion of  the  demanded  premises  during  tbe 
pendency  of  said  ejectment  suit,  and  ever 
since  that  time  he  and  his  successors,  the 
defendants  herein,  have  been  in  possession 
thereof. 

In  this  present  action  tbe  plaintiff  alleges 
that  after  the  filing  of  the  foreclosure  suit 
commenced  on  December  18, 1897.  and  while 
proceedings  for  perf ectli^  the  appeal  fr<Hn  tbe 
Judgment  in  the  ejectm^t  ault  were  b^g 
taken.  It  was  agreed  between  O.  HcGaogh^ 
and  thla  plaintiff  and  her  husband  tbat  the 
judgmoit  in  ejectment  would  be  waived, 
and  In  consideration  of  such  waiver  and  the 
filing  of  tbe  foreclosure  action  recognizing 
aald  deed  aa  a  mortgage  pialntiflte'  aK>eal 
from  tbe  Judgmoat  in  ejectment  would  be 
abandoned,  and  tbe  same  waa  abandoned  and 
permitted  to  ^pae;  that  after  the  making 
of  said  agreement,  and  after  tbe  time  In 
which  tbe  ai^wal  from  tbe  Judgment  In 
ejectment  could  be  perfected,  on  tbe  21st  day 
of  September,  1808,  without  the  knowledge 
or  consent  of  elttier  thla  plaintiff  or  her 
husband,  and  In  violation  of  the  said  agree* 
ment  last  above  mentfoned,  the  aald  O.  Mc- 
Caughey cauaed  aald  forec^losnre  action  to 
be  dismissed.  Plaintiff  further  alleges  that 
It  was  agreed  between  said  partlea  that  the 
foreclosure  action  would  not  be  apeedily 
prosecuted,  and  she  alleges  that  no  service  of 
summons  therein  was  ever  made  upon  her 
or  upon  her  husband,  and  that  she  never  dis- 
covered the  fact  of  dlsmlraat  of  that  action 
untU  about  July  1, 1911. 

[1]  The  claim  of  plaintiff  herein  as  defend- 
ant in  the  ejectment  suit  that  the  deed  of 
18^  was,  in  fact,  a  mortgage  was  asserted 
In  that  action,  and  the  matter  was  there 
litigated.  That  judgment  Is  concluslye 
against  the  plaintiff  In  this  case,  unless  tbe 
defendant  Charles  McCoy,  as  successor  of 
O,  McCaughey,  Is  estopped  by  reason  of  tbe 
alleged  agreement  and  by  reason  of  au 
abandonment  of  the  appeal  In  reliance  upon 
such  agreement  The  only  evidence  produced 
by  tbe  plaintiff  herein  at  all  tending  to  sop- 
port  her  allegations  concerning  that  agree- 
ment is  found  in  the  testimony  of  A.  M.  Mc- 
Conoughey,  one  of  her  attorneys  In  the  eject- 
ment suit.  This  testimony  states  that  while 
the  appeal  was  pending  he  was  informed  by 
Mr.  Humphreys,  attorney  for  O.  McCaughey 
in  tbe  ejectment  case,  that  he  had  filed 
a  foreclosure  suit;  that  he  did  not  think  It 
necessary,  but  concluded  to  do  so  to  save  any 
possible  question,  to  which  McConougtaey 
replied  that  this  waa  all  he  had  ever  con- 
tended for,  and  that  his  clients  would  now 
have  to  pay  up  or  quit  Tbe  witness  said 
that  the  effect  of  that  conversation  upon  him 
and  his  associate  counsel  In  that  case  was 
thBft  McCaughey  had  now  conceded  all  that 
they  claimed,  and  that  they,  of  courBe, 
thought  no  appeal  was  necessary  In  tbe  eject- 
ment suit. 


Digitized  by 


SnCON  T.  McOOT 


409 


[2,  3]  Certain  rulings  of  the  court  with  re- 
spect to  the  testUnooy  of  McGonoughey  are 
here  relied  upon. as  errors  of  which  appellant 
complains.  The  statement  of  McCononghe; 
as  to  the  effect  of  Humphreys'  statement  was 
stricken  ont  by  the  court  on  the  groTind  that 
it  was  hearsay  and  called  for  the  conclnalon 
of  the  witness.  In  reply  to  the  question, 
"What,  If  anything,  was  said  in  any  snch 
conversatlona  by  Mr.  Hmnphreys  about  O. 
McCaughey  obtaining  all  relief  in  the  second- 
mentioned  suit?"  the  witness  answered,  "We 
inferred  from  what  Mr.  Humphreys  said  that 
O.  McCaughey  depended  entirely  upon  the 
second-mentioned  suit."  TbSs  answer  also 
was  stricken  out  We  think  that  these  rul- 
ings were  correct  They  did  not  prevent  the 
witness  from  making  a  fall  statement  of  the 
facts  of  the  transaction,  and  did  not  prevent 
the  court  from  ascertaining  whether  those 
facts  constituted  anything  in  the  nature  of 
an  f^ieement  between  the  parties.  In  re- 
sponse to  the  testimony  of  McConoughey,  the 
defendants  introduced  the  testimony  of  Wil- 
liam Humphreys,  attorney  for  O.  McCaughey 
in  these  former  actions.  Mr.  Humphreys  ad- 
mits that  he  Informed  McConoughey  that  the 
foreclosure  suit  had  been  filed,  but  says  that 
he  never  did  say  to  McConoughey  that  be 
would  file  a  foreclosure  suit  if  defendants  in 
the  ejectment  suit  would  not  take  an  appeal 
from  the  judgment  therein.  Witness  further 
stated  that  nothing  was  said  that  would  have 
any  Indication  that  the  Judgment  In  question 
wonld  be  waived  by  Mr.  McCaughey,  and 
that  the  foreclosure  action  was  filed  "to  save 
the  statute  of  limitations  If  there  was  any 
possibility  of  the  court  rendering  a  judgment 
that  the  deed  might  be  a  mortgage."  A  full 
examination  of  the  evidence  upon  this  issue 
shows  that  the  evidence  is  sufficient  to  sup- 
port the  finding  of  the  court  herein  that  there 
was  no  agreement  made  between  the  parties 
that  the  judgment  in  the  ejectment  suit  would 
be  waived,  and  that  there  was  not  any  agree- 
ment in  consideration  of  such  waiver  and  the 
filing  of  said  foreclosure  suit  that  the  plain- 
tiff's appeal  from  the  Judgment  would  be 
abandoned. 

[A]  Appellant  contends  that  the  filing  of 
the  complaint  in  foreclosure,  signed  and  veri- 
fied by  O.  McCaughey,  waived  the  judgment 
in  the  action  of  ejectment  and  settled  for  all 
time  that  the  deed  was  a  mortgage;  that 
by  filing  such  complaint  for  a  foreclosure  the 
plaintiff  therein  elected  to  pursue  that  rem- 
edy, and  could  no  longer  rely  upon  the  Judg- 
ment in  ejectment  We  think  that  this  con- 
tention is  not  well  founded.  The  most  that 
reasonably  can  be  dalmed  Is  that  the  state- 
ment thus  made  by  O,  McCaughey  is  evi- 
dence tending  to  show  that  the  deed  was  In- 
tended as  a  mortgage;  but,  as  against  the 
agreement  made  on  March  22,  1893.  and  the 
transactions  pursuant  thereto,  his  statements 
in  the  foreclosure  complaint  are  not  conclu- 
sive  Where  a  party  has  at  the  same  time 
two  Inconsistent  remedies  and  elects  to  pur- 


sue one  of  them,  this  election  will  bar  his 
subsequent  prosecution  of  the  other  remedial 
right  Bnt  that  situation  Is  not  presented  by 
the  facts  of  this  case.  , 

[5]  The  complaint  in  the  action  of  fore- 
closure cannot  be  treated  as  an  instrument 
creating  a  trust,  nor  as  an  acceptance  or  ac- 
knowledgment of  a  trust  in  favor  of  the 
mortgagor.  It  does  not  contain  any  state- 
ment or  implication  that  the  plaintiff  there- 
in held  title  to  the  mortgaged  property  for 
the  benefit  of  the  mortgagors  or  at  all. 

Under  the  claim  of  title  by  adverse  posses- 
sion, as  set  up  by  Charles  McCoy,  evidence 
was  introduced  showing  such  adverse  pos- 
session and  the  payment  of  all  taxes  levied 
or  assessed  against  the  premises  for  more 
than  five  years  from  and  after  the  delivery 
of  the  deed  to  O.  McCaughey,  and,  In  fact, 
until  the'  time  of  the  commencement  of  tlds 
action.  The  plaintiff  seeks  to  avoid  the 
consequence  of  these  facts  by  showing  that 
title  by  adverse  possession  cannot  be  gain- 
ed by  a  mortgagee,  and  that  taxes  paid 
by  him  are  for  the  benefit  of  the  mort- 
gagor; also  that  taxes  paid  by  a  trustee 
are  for  and  on  behalf  of  the  beneficiary. 
Conceding  the  law  to  be  as  stated,  It  is  not 
applicable  to  this  case,  since,  as  above  stated, 
our  conclusions  are  that  O.  McCaughey  was . 
not  In  possession  either  as  mortgagee  or  as 
trustee  for  the  plaintiff. 

[I,  7]  Upon  the  contention  that  there  was 
no  legal  delivery  of  the  deed  from  O.  Mc- 
Caughey to  Charles  McCoy,  we  find  that 
there  is  evidence  sufficient  to  support  the 
court's  finding  In  favor  of  the  defendant  upon 
that  issue.  There  Is  testimony  that  at  the 
time  of  the  making  of  that  deed  O.  McCaug- 
hey stated  to  defendant  Charles  McCoy  that 
he  owed  Charles  McCoy  money  for  a  long 
time;  that  he  thought  he  should  properly 
deed  the  property  over  to  him '  to  make  It 
right;  and  that  he  directed  Charles  McCoy 
to  have  the  deed  recorded.  Even  if,  as  con- 
tended by  appellant,  there  Is  evidence  which 
would  have  warranted  a  contrary  conclusion, 
that  would  no  more  than  create  a  conflict  in 
the  evidence,  and  on  that  state  ot  tacts  we 
must  affirm  the  finding  as  made. 

[t]  Finally,  It  is  claimed  that  the  order  de- 
nying a  new  trial  ought  to  be  reversed  be- 
cause the  deffflidant  Charles  McCoy,  while 
claiming  title  to  the  premises  for  himself, 
also  appears  herein  as  defendant  in  the  ca- 
pacity of  administrator  of  the  estate  of  O. 
McCaughey,  and,  as  such  administrator,  has 
admitted  and  conceded  the  title  to  be  in 
Charles  McCoy  individually.  It  does  not 
ai^ear  whether  there  are  creditors  of  the 
estate  of  O.  McCaughey,  or  heirs  other  than 
Charles  McCoy.  If  there  are  such  parties  til 
interest,  it  may  well  be  that  they  could  have 
objected  to  the  concessions  thus  made,  and 
could  have  obtained  provision  for  an  actual 
defense  of  their  interests  as  against  the  ad- 
verse claims  of  Charles  McCoy.  But,  even 
If  this  be  BO,  such  facts  do  not  entitle  the 


Digitized  by  Google 


410 


IBS  FAOinC  BEPORTEB 


plain  till  to  complain  of  the  judgment  against 
her.  It  clwly  appears  flrom  the  record  that 
the  plaintiff  has  no  interest  in  the  property, 
and  she  Is  not  in  any  manner  injured  or  ag- 
grieved by  any  eflect'of  this  Judgment  as  be- 
tween the  defendant?. 

The  order  denying  plalntHTs  motion  for  a 
new  trial  herein  is  affirmed. 

We  concar:  JAMES,  J.;  SHAW,  J. 
(SS  Cal.  App.  684) 

PEAIR3  T.  CHAMBERS,  ControUer,  et  al. 
(Civ.  1868.) 

a>istrict  Court  of  Appeal,  Secosd  District,  Cal- 
ifornia.  Oct  19,  1915.) 

1,  Judges  ^=»22-^ouPBNaATiON— Sututb— 

Pol.  Cbde,  8  737,  fixed  the  annual  salaries 
of  judges  of  the  superior  courts  of  oumerous 
counties,  and  that  of  the  superior  court  judge 
of  Kern  county,  at  $4,000,  section  738  provided 
that  the  salaries  of  judges  of  the  other  superior 
courts  should  be  of  one  uniform  amount,  and 
section  737,  as  amended  by  St  1011,  p.  63,  ex- 
pressly left  the  salary  at  that  sum.  St  1011, 
p.  1421,  a  special  act,  applying  only  to  the 
county  of  Kern,  fixed  the  annual  salary  of  the 
superior  court  judges  at  $5,000  and  contained 
a  special  clause  r^>ealine  all  acts  in  conflict 
therewith.  Act  approved  May  19,  1916  {St. 
1915,  p.  597),  amended  section  737  by  re-enact- 
ing It  as  it  stood  after  the  amendment  of  1911, 
the  only  change  being  an  increase  in  the  salary 
of  the  superior  coprt  Judge  of  another  county, 
and  contained  neither  a  general  nor  a  special 
repealing  clause.  Held,  that  the  re-enactment 
of  section  737  did  not  repeal  the  special  act,  so 
that  the  superior  judges  of  Kern  coun^  were 
entitled  to  an  annual  salary  of  $5,000. 

[Ed.  Note. — For  other  cases,  see  Judges, 
Cent  Dig.  $$  75-8S,  179;  Dec.  Dig.  «s»22T 

2.  Statutes  igaol^— Cokstbuction— RBpgai. 
—Special  bt  Gbnebal  Act, 

An  act  general  in  its  character  will  not  re- 
peal a  special  act,  even  though  it  contains  lan- 
guage which  seems  to  cover  the  same  ground  as 
that  included  within  the  special  act,  unless  it 
appears  that  -the  Legislature  intended  to  nulli- 
fy the  provisions  of  the  special  act  inconsistent 
with  the  general  act 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8S  235-237;  Dec  Dig.  «=»162.] 

Petition  for  writ  of  mandate  by  Howard 
A.  Peairs  against  John  8.  Chambers,  Con- 
troller, eta,  and  others.  Writ  ordered  to  is- 
sue. 

J.  W.  Wiley  and  Borton  &  Thelle,  all  of 
Bakersfleld,  and  Hunsaker  &  Britt,  of  Los 
Angeles,  for  petitioner.  U.  S.  Webb,  Atty. 
Gen.,  and  Robert  M.  Clarke,  Deputy  Atty. 
Gen.,  for  respondents. 

JAMES,  J.  The  petitioner,  Hon.  Howard^ 
A.  Peairs,  is  one  of  the  judges  of  the  su- 
perior court  in  and  for  the  county  of  Kern, 
and  has  held  that  office  since  a  time  prior 
to  the  1st  day  of  January,  1915,  and  prior 
to  the  19th  day  of  May,  1915,  collected  as 
such  Judge  his  salary  at  the  rate  of  $5,000 
per  annum,  which  was  paid  In  monthly  in- 
stallments, oue-half  by  the  county  of  Kem, 
and  one-half  by  the  state,  as  Is  prescribed 


by  law.  Respondents,  snbseanent  to  tbe 
date  last  mentioned,  refused  to  Issue  war- 
rants in  payment  of  tlie  salary  of  petitioner 
in  any  amount  other  than  at  tbe  rate  of 
$4,000  per  amaum.  Tbia  position  was  taken 
by  respondents  because  of  the  passage  and 
approval  of  an  act  of  the  Legislature  wbidi 
apparently  fixed  as  the  annual  salary  of  tbe 
superior  Judges  of  the  county  of  Kem  tlie 
amount  of  $1,000.  It  Is  the  contention  of  pe- 
titloner  here  that  tbia  act  made  no  change 
in  the  amount  theretofore  provided  to  be 
paid  on  account  of  tbe  salary  attadied  to  bis 
office.  The  condition  of  tbe  legislation  af- 
fecting this  subject  may  be  briefly  stated. 
For  many  years  chapter  5  of  tbe  Political 
Code  embraced  certain  sections  which  fixed 
tbe  amounts  of  the  salaries  of  the  Justices 
of  the  Supreme  Court,  Judges  of  tbe  superior 
court,  and  officers  of  the  former  court.  This 
chapter  was  devoted  especially  to  this  sub- 
ject. By  section  737  it  was  provided  that 
the  annual  salaries  of  tbe  judges  of  tbe  su- 
perior courts  of  some  50  counties  of  tbe  state 
should  be  of  certain  amounts;  the  counties 
being  named  in  tbe  section  and  tbe  respec- 
tive amounts  assigned  to  them.  Section  738, 
which  immediately  followed,  provided  that 
the  salaries  of  all  of  the  Judges  of  the  other 
superior  courts  (meaning  those  not  spedall^ 
named  in  section  737)  should  be  of  one 
amount  alike.  By  these  two  sections  then, 
in  general,  the  matter  of  the  salaries  of  the 
superior  Judges  of  the  entire  state  was  com- 
pletely covered ;  in  other  words,  reading  the 
two  sections  together,  as  they  are  intended 
to  be  read,  we  have  a  general  law  (general 
in  the  sense  that  it  covers  all  of  the  coun- 
ties of  the  state  as  to  the  matter  therein 
legislated  upon)  fixing  the  salaries  of  supe- 
rior judges.  Section  737  of  the  Political 
C^e  was  amended  by  the  Legislature  lu 
1911  (Stats.  1911,  p.  63).  which  made  some 
changes  as  to  the  amount  of  the  salary  to  be 
paid  to  superior  Judges  of  certain  counties. 
This  amendment  of  tiiat  section  did  not 
change  the  amount  provided  to  be  paid  to 
the  superior  Judges  of  Kem  county,  which 
was  therein  stated  to  be,  as  It  had  thereto- 
fore been,  the  sum  of  $4,000  per  annum. 
However,  later  In  the  session  of  the  same 
year  (Stats.  1911,  p.  1421)  a  special  act  of 
the  Legislature  was  passed  which  applied  to 
the  county  of  Kem  alone,  and  provided,  la 
part,  as  follows: 

"The  annual  salary  of  each  of  the  judges  of 
the  superior  court  of  tbe  state  of  California,  In 
and  for  the  county  of  Kem,  is  $5,000." 

This  act  contained  a  special  repealing 
clause  repealing  all  acta  and  parts  of  acts 
in  conflict  therewith.  It  was  under  the  pro- 
visions of  this  act  that  petitioner  collected 
bis  salary  at  tbe  rate  of  $5,000  per  annum, 
and  makes  his  claim  here  that  be  is  entitled 
to  have  the  same  amount  continued  to  be 
paid  to  him.  In  the  year  1915  an  act  of  tbe 
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Legislature  was  approved,  on  May  19tta,  hj 
which  It  was  provlSed  that  section  737,  Po- 
litical Code,  should  be  amended.  -  In  this  act 
the  section  mentioned,  as  It  stood  after  the 
amendment  of  1911,  was  re-enacted,  and  the 
only  change  made  was  In  the  case  of  Sonoma 
county,  as  to  which  coanty  an  increased 
amount  was  allowed  to  the  superior  Judge 
as  salary.  The  fact  that  the  reference  to 
Che  county  of  Kern  as  It  stood  in  the  section 
prior  to  the  passage  of  the  special  act  in 
1911  relating  to  that  county  was  carried  with 
and  Into  the  section  as  amended  In  1915  fur- 
nished the  basis  for  the  contention  of  re- 
spondents that  by  the  amendment  of  1916  to 
section  737  the  superior  Judges  of  Kern  coun- 
ty suffered  a  reduction  In  salary  to  the 
amount  which  had  been  allowed  them  prior 
to  the  special  act  passed  in  IdU. 

[1]  We  have  to  determine  as  to  whether  by 
necessary  lmpl!catl<Hi  the  amendment  of  1915, 
wherein  sectimi  787  was,  In  substance,  re- 
enacted,  worked  a  repeal  of  the  special  act 
which  'proTlded  for  a  salary  M  $5,000  per 
annum  tot  Uie  siuierior  Judges  at  Kern  conn- 
t7.  It  is  important  to  remembar  that  the 
amendat(«y  act  of  1815  contained  neither  a 
general  nor  a  special  repealing  clause.  We 
have  called  the  enactment  expressed  by  sec- 
tions 737  and  738  of  the  Political  Code  a  gen- 
eral law,  and  for  the  purpose  of  considering 
the  effect  of  the  sections  upon  the  act,  admit- 
tedly special,  which  prescribes  that  a  salary 
of  $5,000  shall  be  paid  to  the  mperior  Judg- 
es erf  the  coun^  (rf  Kern,  we  think  It  may 
properly  be  so  denominated,  because  It  was 
very  clearly  the  intention  of  the  Legislature 
by  the  two  sections  mentioned  to  cover  gen- 
erally the  cases  of  all  of  the  counties  of  the 
state  with  respect  to  the  suBJeet-matter  there- 
in treated  of.  Taking  the  two  sections  to- 
gether, they  do  form  comprehensive  legisla- 
tion which  would  and  did  fix  the  salaries  to 
be  paid  to  every  superior  Judge  In  the  state. 
There  were  reasons,  as  we  shall  assume, 
which  made  it  proper  that  the  salaries  of 
the  superior  Judges  of  Kern  county  should  be 
Increased  from  the  amount  flxed  by  section 
737;  hence  the  special  act  was  passed  pro- 
viding for  the  payment  of  $5,000  per  annum 
to  each  of  such  Judges.  Now,  what  was  the 
purpose  of  the  act  of  1915  In  so  far  as  It  was 
amendatory  in  character?  It  seems  to  have 
had  one  purpose  only,  and  that  was  to  make 
a  diange  In  the  compensatlcm  of  the  superior 
Judge  of  Sonoma  county.  It  was  an  amenda- 
tory act,  and  in  determining  what  the  pur- 
pose of  the  l^lslatlon  was  It  is  of  first  im- 
portance to  consider  what  change  was  ac- 
tually made  In  the  language  of  the  section. 
It  Is  a  general  rule  that  the  Intent  of  the 
I.,egislature  Is  to  be  regarded  in  determining 
the  question  here  presented,  especially  where 
an  Implied  repeal  of  a  statute  Is  contended 
for.  McGIvney  v.  Pierce,  87  Cal.  124,  26 
Paa  209;  Matter  of  Ambrosewf,  109  Cal. 
204,  41  Pac.  1101.   ^e  special  act  which 


raised  the  salaries  of  the  Judges  of  Kern 
county  to  $5,000  contained  express  repealing 
clauses  which  put  out  of  the  way  all  legis- 
lation theretofore  passed  inconsistent  with 
the  provisions  of  that  act.  The  1915  amend- 
ment of  section  737  purported  to  make  a 
change  In  the  existing  law  only  as  it  affect- 
ed the  county  of  Sonoma,  and  this  act  con- 
tained no  repealing  clause  of  any  sort  Is 
It  not  then  a  reasonable  and  logical  deduc- 
tion to  make  to  say  that  the  Legislature  by 
the  act  of  1915,  by  omitting  repealing  claus- 
es and  making  only  one  specific  change  in 
the  provisions  of  section  737,  Intended  to 
leave  all  legislation  which  was  not  Inconsist- 
ent with  the  amendatory  language  which  af- 
fected Sonoma  county  in  force  and  of.  tiF- 
fect?  If  this  is  so,  th«i  the  petitioner,  upon 
the  reason  of  the  proposition  alaae,  states 
a  good  foundation  for  his  claim.  There  is 
another  rule  of  construction  whi<A  Is  ap- 
plicable herft 

[2]  This  ,  rule  Is  that  an  act  genial  In  Its 
character  will  not  repeal  a  special  act,  even 
though  the  former  contains  language  which 
se^ns  to  cover  the  same  ground  as  that  In- 
cluded within  tlie  special  law.  Then  are 
authorities  sustaining  this  rule,  and  we  have 
one  in  an  early  case  decided  In  this  state 
whldi  is  very  pertinent  to  the  question  here 
presented.  In  1863  there  was  In  force  what 
was  called  the  Judiciary  act  (St  1883,  p.  609, 
S  15),  which  provided  that  In  the  several 
counties  <jt  the  state  the  county  court  should 
hold  certain  terms  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and 
November  of  each  year.  In  1864  a  special 
act  was  passed  applicable  to  the  county  of 
Nevada  alone  (St  1863-^,  p.  66),  providing 
dlflferent  times  for  the  holding  of  the  sessions 
of  the  county  court  In  that  county.  This 
special  act  contained,  as  did  the  special  act 
herein  mentioned,  a  clai^se  repealing  all  In- 
consistent laws.  Desiring  to  add  a  proviso 
to  the  Judiciary  act,  the  Legislature  In  1868 
(St.  1867-68,.  p.  688)  passed  an  amendatory 
act  which  first  provided  In  the  terms  of  the 
original  statute  that  the  terms  of  court 
should  t>e  held  at  the  times  mentioned  in 
the  original  act  "In  the  several  counties  of 
the  state."  It  was  claimed  In  the  Supreme 
Ck)urt  that  this  amendatory  act  of  1868  re- 
pealed the  special  act  relating  to  Nevada 
county,  and  the  court  held  that  such  was  not 
the  case;  that  the  general  language  which 
Included  all  of  the  counties  of  the  state  did 
not  affect  or  modify  the  provisions  of  the 
act  theretofore  passed,  special  In  Its  nature, 
which  applied  to  Nevada  county  alone.  Peo- 
ple V.  T^ler,  36  Cal.  522.  This  case  was  lat- 
er referred  to  with  approval  In  the  case  of 
People  ex  reL  Board  of  State  Harbor  Com. 
mlssloners  v.  Pacific  Improvement  Co.,  130 
Gal  442,  62  Pac.  739.  See.  also,  Bateman  v. 
Colgan,  111  Cal.  580,  44  Pac  238 ;  County  of 
Trinity  v.  County  of  Mendocino,  151  Cal.  279, 
90  Pac  685;  Bymer  r.  Luzerne  County,  142 
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Pa.  108,  21  AtL  12  I'.  B.  A.  102.  We  do  | 
not  Intend  to  aay  tliat  a  general  act  may 
nerer  repeal  a  special  act,  but,  where  this 
result  occurs,  we  are  satlsfled  that  tbe  rale 
Is  that  It  must  reasonably  appear  that  the 
Legislature  clearly  tnt^ded  by  the  general 
act  to  nullifjr  the  proTlsiona  of  the  special 
statute  inccm^nit  therewith.  We  have 
stated  reasons  which  to  us  make  tt  annrent 
that  such  an  intent  was  not  in  the  mind  of 
the  Legislature  when  the  act  of  1915  was 
passed,  and  from  the  condualons  expressed 
it  follows  that  the  petitioner  Is  entitled  to 
the  relief  prayed  for. 
It  is  ordered  that  tba  writ  Issue. 

We  concur;  OONRBY,  P.  J.;  SHAW,  J. 


(7&  Or.  890) 

Ex  parte  BOWERS. 
BOWERS  V.  GRANT. 
(Supreme  Coart  of  Oregon.  Dec.  14,  lOlS.) 

1.  Habeas  Cobpus  «3999— Cubiodt  of  In- 

FANT. 

Habeas  corpus  proceedings,  instituted  to  se- 
cure the  discharee  of  children  Crom  alleged  il- 
legal restraint,  toough  somewhat  analogous  to 
the  ordinary  application  for  discharge  from 
illegal  arrest,  are  osaally  contests  between  those 
daimiog  the  custody  of  the  child,  in  wliich  case 
inquiry  la  directed  as  to  which  contestant  is  bet- 
ter fitted  to  have  control  of  the  infant. 

lEd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  {  M;  Dec  Dig.  «=s>98.] 

2.  Infants  «=»1B— DsuiiQUKnT  GHixj>sxn— 
Statdtes. 

Legislation  creating  Jnvenile  courts  was  not 
derigned  to  convict  youths  charged  with  commis- 
idon  of  crime,  but  rather  to  control  the  training 
of  oeglected  children ;  therefore,  the  act  of  the 
juvenile  court  in  awarding  to  any  person  cus- 
tody of  dependent  minor  is  not  a  judgment  in  a 
criminal  action. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  S  19;  Dec.  Dig.  «»X9J 

3.  Infants       19  —  "Dependent  Child"  — 
Juvenile  Cousrr  Act. 

L.  O.  L.  g  4406,  defines  a  "dependent  chOd" 
as  any  person  under  the  age  of  18  years  who  is 
destitute,  bomeleBS,  or  abandoned.  Section  4407, 
which  formerly  conferred  upon  the  circuit  court 
of  Multnomah  county  original  jurisdiction  as  a 
juvenile  court,  because  the  county  contained 
more  than  100,000  inhabitants,  was  amended  by 
liaws  1916,  p.  177,  g  1,  which  gave  that  power 
to  the  county  courts  of  several  counties.  Sec- 
tion 4409  authorizes  any  resident  of  the  county 
to  file  a  petition  setting  forth  facts  constituting 
dependency  of  a  child,  while  sections  4410,  4414, 
and  4416  provide  for  citation  upon  the  petition 
and  proceedings  thereunder  authorizing  the 
court  to  award  the  care  of  dependent  ciiildren 
to  some  reputable  person.  The  circuit  court  of 
Multnomah  county  made  a  finding  that  a  child 
was  dependent  and  provided  that  its  custody 
should  be  delivered  to  persons  in  another  coun- 
ty. After  the  amendment,  the  county  court  of 
Multnomah  county  directed  that  custody  of  the 
infant  should  be  restored  to  the  mother.  Held 
that,  as  the  county  which  first  obtains  juris- 
diction over  an  infant  retains  it,  though  the  In- 
i^t  he  carried  into  another  county,  snch  order 
of  the  Multnomah  county  court  was  binding. 

[Ed.  Note— For  other  cases,  see  Infants,  Cent. 
Dig.  §  19 ;  Dec.  Dig.  .^19. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Dependent  Child.] 


BBPOBTBSl  fOr, 

In  Banc.  Appeal  ttom  dicalt  Court,  Polk 
CouDt7 ;  H.  H.  B^t,  Judge. 

In  the  matter  of  the  apidlcatlon  of  Mollle 
Bowers  for  a  writ 'of  habeas  corpus  against 
Milt  B.  Grant.  From  a  Judgment  denying  the 
writ,  applicant  appeals.  Reversed  and  ren- 
dered. 

This  Is  a  special  proceeding  by  Mollie 
Bowers  against  Milt  B.  Grant,  to  Inquire  In- 
to the  cause  of  the  restraint  of  her  daughter, 
Marlon  Bowers,  wtio  Is  four  years  old,  and 
to  secure  the  latter's  release.  The  facts  are 
that  the  Juvenile  department  of  the  circuit 
court  of  the  state  of  Oregon  for  Multnomah 
county  caused  to  be  recorded  In  Its  Journal 
an  entry  which  reads: 

"In  the  Matter  of  Marion  Bowers,  a  Depend- 
ent Child.  It  appearing  this  Ist  day  of  July, 
1913,  that  the  said  Marion  Bowers  is  a  depend- 
ent child,  in  that  the  parents  accuse  each  other 
of  not  being  fit  and  proper  persons  to  care  for 
the  child,  and  it  also  appeanng  that  Mr.  Bow- 
ers does  not  want  tlie  child,  ana  that  the  grand- 

Sarents,  Mr.  and  Mrs.  John  Stump,  of  Dallas, 
iregon,  will  talce  said  child :  It  is  ordered  that 
said  Marion  Bowers  be  made  a  ward  of  this 
court,  and  that  she  be  allowed  to  remain  in  thi 
custody  of  the  mother.  Mrs.  Mdlie  Bowers,  until 
the  farther  order  of  the  court." 

Pursuant  to  this  order  Mailon  Bowera  was 
taken  to  Dallasi  Or.,  by  her  motlier,  who  In 
Norember.  1913,  left  the  child  with  Mr.  ana 
Mrs.  Hilt  B.  Grant  of  that  dty.  Mrs.  Bowers 
about  February  1, 1914,  demanded  possession 
ot  the  child  from  Mr.  Grant,  who  refused  to 
surrender  her.  The  mother  ttiereapon  un- 
dertook surreptitloaBly  to  take  her  danghta 
to  Portland,  but  her  attempt  to  do  ao  proved 
unavailing. 

The  county  court  of  Polk  county.  Or.,  on 
September  25,  1914,  based  upon  a  petition 
therefor,  whUe  the  Httie  girl  and  her  molQux 
were  within  that  county,  and  with  notice  of 
the  previous  order  of  the  Juvenile  coort  of 
Multnomah  county,  made  an  order  whldi 
reads: 

"In  the  Matter  of  Marlon  Bowers,  a  De- 
pendent Cldld.  This  day,  this  cause  coming  oo 
to  be  heard,  and  after  evidence  was  taken,  the 
court  took  the  same  under  advisement  pending 
the  final  disposition  of  the  cause :  It  is  ordered 
that  the  <^d  remain  In  the  care  of  bClt  Grant 
and  wite,  in  Dallas,  Polk'  connty,  Oregou." 

The  Juvenile  court  of  Multnomah  county 
made  another  order  In  the  matter  herein- 
before referred  to,  as  follows: 

"Now  on  this  9th  day  of  Febrnary,  1915.  this 

cause  coming  on  regularly  to  be  heard,  and  it 
appearing  to  the  court  that  Mr.  John  Stump, 
grandfather  of  Marion  Bowers,  a  ward  of  this 
court,  has  since  the  entry  of  the  last  order  here- 
in, died:  and  it  further  appearing  that  Mrs. 
Mollie  Bowera,  mother  oC  said  Manon  Bowers, 
a  ward  of  this  court,  is  at  the  present  time 
in  position  to  give  such  ward  a  good  and  prop- 
er nome,  with  good  surroundings,  and  is  able 
to  look  after  said  ward's  welfare:  It  is  ordei^ 
ed  that  so  much  of  that  certain  order  mode  by 
this  court  and  entered  in  this  cause  on  the  1st 
day  of  July,  1913,  as-  relates  to  the  care  of  said 
Marion  Bowers  by  Mr.  and  Mrs.  John  Stumpy 
of  DaUas,  Oregon,  be  and  the  same  hereby  is  re- 
voked. It  is  further  ordered  that  said  Marioa 
Bowers,  a  ward  of  this  court,  be  allowed  and 
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permitted  to  remain  and  he  in  the  custody  of  the 
mother,  Mrs.  HolUe  Bowers,  snbject  to  the 
snpervisioD  of  this  court,  and  the  omcera.  there- 
of, until  further  order  of  the  court.  It  is  fur- 
ther ordered  that,  pending  further  order  of  this 
court,  said  Mollie  Bowers,  mother  of  said  ward, 
be  and  she  hereby  is  required  to  personally  bring 
■aid  ward  into  this  court  twice  each  month,  in 
order  that  thU  court,  and  its  officera,  may  note 
the  condition  and  welfare  of  said  ward,  from 
time  to  time.  It  is  further  ordef^  that  said 
Marion  Bowen  ahall  continue  as  a  ward  of  this 
court-" 

'  Mrs.  Bowers  made  another  demand  for  the 
posBession  of  the  child  upon  Mr.  Orant,  who 
refused  to  comply  therewith,  whereupon 
these  habeas  corpus  proceedings  were  Insti- 
tuted In  the  circuit  co^rt  of  the  state  of 
Or^on  for  Folk  cotmty. 

Predicated  upon  tbe  i)etltt<»i,  which  Is  in 
the  nsaal  form,  a  writ  was  Issued,  and  for 
return  thereto  tbe  defendant  stated  that  the 
child  had  continuously  been  in  that  county 
more  than  IS  months  last  past ;  that  about 
November  10,  1913,  the  little  girl  was  placed 
by  her  mother  in  the  custody  of  Mr.  and  Mrs. 
Grant,  who  ever  since  had  cared  for  the  child ; 
that  Id  September,  1914,  she  was  a  dependent 
dilld  whose  parents  had  been  divorced,  and 
that  her  mother  was  not  a  fit  or  proper 
person  to  have  the  care  of  the  girl,  setting 
forth  the  alleged  reasons  for  such  unfitness; 
that  while  Mrs.  Bowers  and  her  daughter 
were  in  Polk  county  a  verified  petition  was 
filed  In  the  county  court  thereto,  as  tbe 
Juvenile  department,  and  foifnded  upon  that 
appUcatltm  and  the  service  by  due  publica- 
tion of  anch  proceedings  vpaa  the  father  of 
the  child  the  order  was  made  as  hereinbefore 
qnoted.  For  a  Airther  and  separate  netum 
tt  was  alleged  that  In  September,  191B,  and 
prior  thereto,  the  little  girl  was  a  homeless 
child  In  the  costody  of  her  mother  who  was 
dlssfAute,  guilty  of  n^ect  and  cruelty  to  the 
child,  and  Is  not  a  fit  or  proper  person  to 
have  the  care  thereof;  that  In  November, 
1913,  the  girl  was  placed  tn  the  custody  of 
Mr.  and  Mrs.  Grant,  who  have  s^ven  her  a 
good  home  and  proper  care.  Tbe  material 
averments  of  the  return  were  denied,  and  the 
P^tloner  set  forth  the  orders  of  the  Juvenile 
court  of  Multnomah  county,  and  lUleged  that 
the  order  made  by  the  county  court  of 
Polk  county  ts  void,  that  the  circuit  court 
for  that  county  was  without  authority  to 
hear  or  determine  the  -question  of  who  is  a 
fit  or  proper  person  to  have  the  temporary 
care  itf  the  child,  and  that  such  exclusive 
Jnrbdictlon  Is  v^ted  In  the  Juvenile  court 
of  Multnomah  county.  These  allegations  of 
new  matter  were  put  In  Issue,  whereupon  tbe 
cause  was  tried  and,  based  on  the  testimony 
taken,  the  proceedings  were  dismissed^  and 
tbe  p^tKIcaier  appeals. 

Walter  I*  Tooze,  Jr.  of  Dallas,  and  Chas 
W.  Robinson,  of  Portland  (Walter  H.  Evans, 
of  Portland,  on  the  brief),  for  appellant.  J. 
B.  Sibley  and  6.  O.  Holman,  both  of  Dallas 
(Sibley  &  Eakin,  ot  Dallas,  on  the  brief),  for 
respondent. 


MOORS,  a  7.  (after  stating  the  facts  as 
above).  [1]  Habeas  corpus  proceedings,  in- 
stituted to  secure  the  discbarge  of  children 
from  alleged  illegal  restraint,  though  some- 
what analogous  to  the  ordinary  application  - 
of  a  party  to  be  relieved  from  a  criminal 
charge,  is  usually  a  controversy  between  the 
parents  of  such  child,  or  between  one  or 
both  of  them  and  a  stranger,  In  which  case 
the  real  inquiry  Is  not  limited  to  the  sole 
question  of  Jurisdiction  as  In  criminal  ac- 
tions, but  extends  to  a  consideration  as  to 
which  of  the  contestants  Is  better  qualified 
to  have  the  custody  and  control  of  the  minor, 
80  as  to  promote  his  l>est  interests.  In  re 
North  Pacific  Presbyterian  Board  of  Mis- 
sions V.  Ah  Won,  18  Or.  339,  22  Pac.  1105; 
Rivers  v.  Mitchell,  57  Iowa,  193,  10  N.  W. 
626.  The  state,  as  parens  patrise  and  suc- 
cessor to  the  king  in  England,  exercises  by 
equitable  proceedings  a  general  supervision 
over,  and  Is  In  theory  the  guardian  of,  all 
minors  who  are  neglected  by  their  parents. 
"The  right  of  the  state  to  exerdse  guardian- 
ship over  a  child,"  says  Mr.  Justice  Chad- 
wick  in  Weber  v.  Doust,  84  Wash.  330,  833, 
146  Pac.  623,  624,  "does  not  depend  on  a  stat- 
ute asserting  that  power.  Such  statutes  are 
only  declaratory  of  tbe  power  already  and 
always  possessed  by  courts  of  chancery,  and 
they  will  even  now  exercise  that  power  con- 
currently or  in  aid  of  a  statute." 

[2]  Legislation  creating  juvenile  courts  la 
of  modern  origin.  An  enactment  of  that 
kind  was  not  designed  as  a  means  to  try, 
convict,  and  punish  youths  ctiarged  with  the 
commission  of  crimes.  The  tribunals  so  con- 
stltated  are  agencies  of  the  state  to  ^rect 
and  control  the  training  of  neglected  dill- 
dren,  placing  them  under  favorable  sur- 
roundings, in  'order  that  they  may  be  saved 
from  evil  lives  and  grow  up  good  citizens. ' 
State  T.  Blsen,  S3  Or.  297,  99  Pad  282,  100 
Pac.  257;  State  r.  Dunn,  63  Or.  SOI,  99  Pac. 
278,  100  Pac.  The  act  of  a  juvenile 

conrt  in  awarding  to  any  person  the  custody 
of  a  dependent  minor,  who  Is  too  young 
properly  to  select  a  guardian,  is  not  n  judg- 
ment In  a  criminal  action;  and  the  keeping 
of  8u<A.  child,  pursuant  to  an  order  of  that 
kind,  Is  not  a  restraint  of*  Its  liberty,  but 
constitutes  such  parental  care  as  is  required 
and  as  should  be  exercised  in  behalf  of 
young  children. 

Mr.  and  Mrs.  Grant  have  no  children  of 
their  own.  They  have  cared  for  Marion 
Bowers  as  though  she  were  their  own  off- 
spring, and  they  are  able,  ready,  and  anxious 
to  continue  properly  to  support,  maintain, 
and  educate  her.  The  drcult  court  evident- 
ly considered  and  undertook  to  promote  the 
best  interests  of  the  child  when  It  dismissed 
the  writ  of  habeas  corpus  and  committed  the 
custody  of  the  minor  to  the  defendant  until 
further  ordered.  If  the  county  court  of  Polk 
county,  as  a  Juvenile  tribunal,  had  Jurisdic- 
tion of  the  subject-matter  September  2S, 
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1914,  and  was  authorized  to  order  Marlon 
Bowers  returned  to  the  custody  of  Mr.  and 
Mrs.  Grant  as  set  forth  in  the  Journal  entry 
hereinbefore  quoted,  the  determinatlou  of 
the  trial  court  would  be  entitled  to  great 
consideration. 

[3]  The  statute  defines  a  "dependent  child" 
to  mean  any  person  under  the  age  of  IS 
years  who,  for  any  reason.  Is  destitute,  home- 
less, or  abandoned.  L.  O.  L.  i  4406.  For- 
merly the  circuit  court  of  Multnomah  coun- 
ty, which  contained  more  than  100,000  iiihal>- 
Itants,  had  ordinal  Jurisdiction  as  a  ju- 
venile court  Id.  8  4407.  Such  was  the  law 
when  Marlon  Bowers  was  adjudged  by  that 
court  to  be  a  dependent  dilld.  By  the 
amendment  of  that  section  the  county  courts 
of  the  several  counties  of  this  state  now 
have  original  jurisdiction  In  all  cases  com- 
ing within  the  terms  of  the  act  Gen.  Laws 
Or.  1919.  c.  147.  Any  reputable  person,  be- 
ing a  resident  of  the  county  and  having 
knowledge  of  a  child  therein  who  appears  to 
be  dependent,  may  file  with  the  clerk  of  the 
court  having  Jurisdiction  In  the  matter  a 
written  verified  petition,  setting  forth  the 
fects  constituting  audi  dependency.  L.  O.  L. 
{  4409.  Upon  the  filing  of  the  petition  a 
citation  mnst  be  Issaed.  requiring  the  peraon 
having  the  custody  or  control  of  the  <Alld 
to  appear  with  such  child  at  a  time  and 
place  specified  In  the  notice.  Id.  S  4410. 
When  any  child  under  ttie  age  of  18  years 
shall  be  found  to  be  dependent  or  neglected, 
the  court  may  make  an  order  committing  the 
child  to  the  care  of  some  reputable  citizen  of 
good  moral  character,  and  may  thereafter 
set  aside,  change,  or  modify  such  order.  Id. 
I  4414.  In  any  case  where  the  court  awards 
a  child  to  the  care  of  any  individual,  accord- 
ing to  the  provisions  of  the  juvenile  law, 
the  child  shall,  unless  otherwise  ordered,  be- 
come a  ward  and  be  subject  to  the  guardian- 
ship of  the  Individual  to  whose  care  It  Is 
committed.  Id.  S  4415. 

These  provisions  confer  upon  the  county 
court,  which  first  secures  original  Jurisdic- 
tion of  the  matter  of  a  dependent  child,  the 
'sole  power  to  hear  and  determine  the  ques- 
tion. The  petitioner,  MoUte  Bowers,  and 
her  daughter,  the  ward,  Marion,  were  before 
the  county  court  of  Polk  county  September 
25,  1914,  when  the  order  was  made  that  the 
child  remain  In  the  care  of  Mr.  and  Mrs. 
Grant.  This  appearance  may  have  conferred 
jurisdiction  of  the  person  of  the  mother  and 
her  daughter,  but  not  of  the  subject-matter, 
the  right  to  dispose  of  the  ward,  which  i>ower 
remained  In  the  Juvenile  court  of  Multno- 
mah county.  Courts  of  that  kind  find  homes 
for  dependent  children  in  various  counties 
of  the  state,  and  to  permit  another  court  to 
Interfere  with  a  ward  when  duly  adjudged 
to  be  such  would  create  Interminable  dif- 
ficulties. An  alleged  dep^dent  infant,  who 


has,  pursuant  to  a  duly  verified  written  pe- 
tition setting  forth  the  necessary  facts,  been 
brought  before  a  juvenile  tribunal  and  found 
to  be  In  need  of  a  guardian,  who  is  appoint- 
ed, thereby  liecomes  a  ward  of  the  court 
and  Is  bound  by  its  determination  until  the 
order  has  been  set  aside.  3  Pomeroy's  Eq. 
Juris.  (3d  Ed.)  S  1305;  McGowan  v.  Lufbar- 
row,  82  Oa.  623.  9  S.  E.  427,  14  Am.  St  Bep. 
178;  Lloyd  v.  Klrfcwood,  112  HI.  329.  In  a 
note  to  the  case  of  Sharon  v.  Terry,  1 1*  B. 
A.  572,  673,  it  Is  said : 

"Between  courts  of  concurrent  jurisdictiM, 
the  court  first  acquiriag  JuriBdiction  will  retiin 
It,  and  will  not  be  interfered  with  by  another 
court." 

This  rule  Is  so  ^ementary  as  to  require 
no  further  citations  ot  authority  supporUng 
the  legal  prlnc^le.  The  juvenile  court  of 
Multnomah  county  havii^  first  secured  ju- 
risdiction of  the  subject-matter  and  never 
having  dismissed  the  proceedli^  or  released 
the  ward,  the  county  court  of  Polk  coont?. 
a  tribunal  of  concurrent  power,  had  no  au- 
thority to  Intermeddle  with  the  custody  of 
the  dilld,  and  Its  decree  attempting  to  af- 
fect such  custody  is  void. 

It  is  argued  1^  def^dantfs  counsel  that, 
if  an  adjudged  dependent  dilld  should  be 
taken  to  another  county  1^  his  guardian  to 
be  placed  in  a  hwne,  such  ward  ml^t  be 
Imposed  upon  and  snfl^er  Injury  unless  relief 
could  immediately  be  granted  by  the  juve- 
nile court  of  the  county  In  which  the  Infant 
might  be  found.  This  argument  is  forc^ 
and  if  it  were  addressed  to  the  l^slatlve 
assembly  an  amendment  of  the  statute,  reg- 
ulating the  procedure  in  the  juvenile  courts, 
might  possibly  be  secured.  No  power  i> 
lodged  In  the  courts,  In  counties  other  tban 
that  In  which  the  original  jurisdiction  vas 
secured,  to  correct  such  supposed  abuses,  for 
the  statute  commands  In  general  that  In 
case  of  a  decree  In  respect  to  the  personal 
or  legal  condition  or  relation  of  a  partlcu- 
Inr  person  such  order  Is  conclusive  upon 
that  subject  L.  O.  L.  5  750.  If  Mr.  and 
Mrs.  Grant  who,  from  a  transcript  (rf  the 
testimony  before  us,  appear  to  be  in  every 
way  worthy,  competent  and  qualified  for 
the  trust  desire  the  custody  of  the  little' 
girl  whom  they  have  cared  for  and  kept 
for  more  than  two  years,  they  must  apply 
therefor  to  the  juvenile  court  of  Multnomah 
county,  whldi  has  exclusive  jurisdiction  of 
the  subject-matter. 

The  action  of  the  circuit  court  in  denyloK 
the  petition,  dismissing  the  proceedings,  and 
awarding  the  custody  of  Marion  Bowers  to 
the  defendant  is  erroneous,  and  In  conse- 
quence thereof  the  Judgment  Is  reversed, 
and  one  will  be  entered  here  restoring  the 
liberty  of  the  ward  and  surrendering  her 
to  the  petitioner,  Mollle  Bowers,  until  the 
further  order  of  the  juvenile  court  of 
Multnomah  county  la  the  matter. 
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BIRNIE  et  aL  T.  OITT  OF  LA.  GRANDE  et  aL 

(Supreme  Court  of  Oreson.   Dec.  14,  1915.) 

1.  MiTNICXPAX.  COEFOKATIONS  ^=»487— ^TBKEI 
IMPKOVBUEHT— ASSESSKENT— VaUDITT. 

The  inclDsiOD  in  an  assessment  levy  for  a 
street  improvemcDt  of  an  illegal  assessment 
asainat  a  Donabnttiiis  lot  does  not  render  void 
an  otherwise  valid  assessment  against  property 
liable. 

TEd.  Note.— For  otlier  cases,  see  Municipal 
Corporations,  Cent.  Dig.  }  1146:  Dec.  Dig. 
487.1 

2l  Evidence  «=331  —  Muhioipal  Obabteb  — 

JuDicxAX  Notice. 

The  courts  cannot  talte  judicial  notice  of  a 
municipal  charter  unless  it  is  pleaded,  since  such 
charter  is  in  its  nature  tlie  result  of  a  special  lo- 
cal election. 

[Ekl.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  S5  40,  41 ;  Dec  Dig.  «=331.] 

3.  Municipal  Cobpobations  €==>514— €tbebt 

iHPBOVfiMEHT— REABSESSMSNT— VAUDITT. 

Where  the  citjr  of  La  Grande  omitted  to 
^ve  notice  of  a  proposed  street  improvement  to 
the  owners  affected  as  required  by  La  Grande 
aty  Charter  1009,  i  36,  par.  0,  and  the  assess- 
ments therefor  were  held  invalid,  a  subsequent 
reassessment  under  the  provision  at  such  section 
therefor  was  invalid  also,  since  the  giving  of  such 
notice  was  a  condition  precedent  to  securing  ju* 
risdiction  to  make  the  improvement. 

{Ed.  Note.— For  other  cases,  see  Munimial 
Corporations,  Cent  Dig.  H  1207-1215;  Dee. 
Dig.  ^s>514.] 

4.  MTTNICIFAI.  GOBPOBATIONB  »H  10  —  STRE3ET 

IHFBOVBIIENT— InrrxATiTE  FsnTXOH— Oedx- 

KANCS— EFFECT. 

Where  b;  an  initiative  petition  of  the  voters 
of  the  city  of  La  Grande  a  proposed  new  char- 
ter was  presented  to  the  city  reccffder  with  de- 
mand for  submissioii  to  vote  at  an  election  to  be 
held  later,  the  adoption  of  such  charter  by  an 
ordinance  passed  by  the  dty  commissioners  was 
not  an  enactment  thereof,  since  L.  O.  L.  S  3482, 
providing  for  such  ordination  of  an  ordinance, 
charter,  or  charter  amendment  proposed  by  in- 
itiative petition,  simply  provides  for  the  recom- 
mendation or  approval  of  such  ordinance,  char- 
ter, or  amendment  so  as  to  signify  that  no  com- 
peting charter  amendment,  as  further  provided 
for  by  such  section,  is  necessary. 

rEd.  Note.— For  other  cases,  see  Munldpa] 
Corporations,  Cent  Dig.  f|  127,  128,  130-133; 
Dec.  Dig.  «=»4a] 

5.  CoNSTiTtmoNAi-  Law  «=»63— LEaisLATivs 
Powbb—Dbleqatioh— Adoption  of  Chab- 
TEB.  . 

The  Legislature  has  no  power  under  the 
Constitution  to  confer  power  on  a  dty  council  or 
commission  to  enact  or  amend  dty  charters  by 
ordinance. 

[Eid.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  {$  108-114 ;  Dec.  Dig.  <©=>63.] 

In  Banc  Appeal  from  Olrcnlt  Court,  Un- 
ion County;  J.  W.  Knowles,  Judge. 

Proceedings  by  the  City  of  La  Grande  to 
assess  pr(^>erty  for  public  Improvements. 
From  a  Judgment  of  the  circuit  court  dismiss- 
ing a  writ  of  review,  George  S.  Blmle  and 
others  appeal.  Reversed, 

Tomer  Oliver,  ot  La  Grande  (Jo^  H.  Rldi- 
ardson,  ct  La  Grande,  on  the  brief),  for  ap- 
pellants. J.  D.  Slater,  Grande  (J.  P. 
Bosfc,  of  La  Grande,  on  the  brief),  for  re- 
spondents. 


BEAN,  J.  In  April,  1S12,  the  council  of 
the  city  of  La  Grande  proceeded  to  create  an 
Improvement  district,  and  passed  a  resolu- 
tion of  intention  to  Improve  Fourth  street 
from  the  souttk  line  ot  O  avenue  to  the  nortn 
line  of  C  avenne  by  paving,  and  attempted 
to  give  notice  thereof.  An  ordinance  was 
passed,  the  contract  let,  and  proceedings 
were  taken  for  assessing  Uie  cost  of  the 
work  against  Qie  property  In  the  district  de- 
clared to  be  boiefited.  The  construction  was 
completed  and  the  final  assessmoit  made 
against  the  premises.  Tbe  <Aty,  however, 
failed  to  ^ve  the  preliminary  notice  to  the 
property  owners  as  required  by  the  charter. 
For  that  reaatm  the  assessmoit  Was  set  aside 
by  a  judgment  of  the  circuit  court  which  has 
become  flnaL  Several  other  attempts  were 
made  by  the  city  to  make  a  reassessment  ft>r 
the  improvement  The  one  sought  to  be  re- 
viewed in  this  proceeding  was  made  In  1014. 

[1]  The  petition  asserts  as  error  that  the 
officers  of  the  dty  had  no  power  under  para- 
grai^  87,  sectim  88,  of  the  charter  to  in- 
clude in  the  improvement  district  pnn'o'ty 
wbldi  was  not  contiguous  to  nor  abnttlng  up- 
on ttB  street  to  be  improved ;  yet  it  is  not 
alleged  that  any  of  the  realty  of  either  of 
the  plaintiffs  belongs  to  that  clas& 

It  may  tie  cweeded  for  the  purpose  of 
this  case  that.  If  the  charter  of  a  dty  limits 
the  property  which  can  be  charged  for  the 
expoise  of  street  in^rovements  to  that  which 
Is  contiguous  to  or  abuttii^  or  fronting  up- 
on the  street  to  be  improved,  the  dty  au- 
thorities are  not  authorized  to  levy  an  as- 
sessment up«t  property  not  embraced  within 
such  a  description,  or  nonabuttlng  property, 
and  that  an  assessment  on  a  lot  not  so  abut- 
ting Is  void.  6  McQuillln,  Mun.  Corp.  »  2058, 
2050 ;  Page  &  Jones  on  Taxation  by  Assess- 
ment, S  620  et  seq.  It  does  not  necessarily 
follow,  howeru*,  that  if,  perchance,  a  lot  not 
so  abutting  should  by  mistake  or  otherwise 
be  included  in  an  assessment,  the  levy  would 
be  void  as  to  the  contiguous  property;  In 
other  words,  the  party  whose  realty  is  not 
benefited  should  complain.  If  any  one,  and 
not  those  who  are  uninjured.  Section  605, 
L.  O.  Ii.  Section  604,  L.  O.  Ll,  relating  bo  a 
petition  for  writ  of  review,  requires  the 
same  to  set  forth  the  errors  alleged  to  have 
been  committed. 

The  principal  question  raised  in  this  case 
by  the  petition  and  the  return  to  the  writ 
is  in  regard  to  the  power  of  the  city  to  make 
the  reassessment  for  the  cost  of  such  Im* 
provement  The  petition  shows  that  on  June 
22,  1900,  under  and  by  virtue  of  section  2, 
art  11, -Const  Or.,  thft  dty  of  La  Grande 
adopted  a  diarter,  and  sets  forth  the  provi- 
sions relating  to  the  improvement  of  streets 
and  making  of  assessments  for  the  cost  there- 
of, among  whidi  is  the  following:  By  section 
35  of  the  1909  diarter  the  dty  is  empowered 
by' paragraph  37  thereof  to  levy  special  as- 
sessments for  the  Improvement  of  street^- 
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"upon  property  which  is  CBpedally  benefited  by 
any  aucb  improrement,  that  is  conti^oas  to  or 
abattins  or  fronting  upon  the  faighwoy,  street, 
alley,  lane  or  sidewalk  to  be  graded,  paved, 
planked,  graveled,  curbed,  macadamized  or  otber- 
wise,  improved  or  beautified." 

Paragraph  9  of  that  sectim  reads  as  fol- 
lows: 

"The  maimer  in  which  all  special  assessments 
for  any  of  the  purposes  provided  for  in  subdi- 
visions 27.  37  and  38  of  this  section  shall  be 
made  as  follows.  The  council  shall  appoint  three 
commissioners  to  consist  of  its  own  members, 
which  said  commiaaioners  shall  make  an  exam- 
ination oS  all  property  apon  which  said  assess- 
ments are  to  be  levied  as  to  the  valuation  and  ex- 
tent, if  any,  of  the  benefit  to  be  derived  by  said 
property  by  reason  of  said  improvements.  Said 
commissioDers  shall  then  make  their  report  in 
writine  to  the  council.  After  receiving  said  re- 
port the  council  shall,  before  the  levy  qf  any 
special  assessment  for  any  improvement,  give 
personal  notice  for  ten  days,  or  in  the  absence 
of  an^  property  owner,  agent  or  person  in  charge 
of  said  property,  by  publication  in  a  daily  news- 
paper in  said  city  for  a  period  of  ten  days  to 
either  the  owner,  agent  or  person  in  charge  of 
said  property  against  wtiich  said  assessment  is  to 
be  made  of  its  intention  to  levy  said  special 
assessments,  naminf  the  purpose  for  which  spe- 
cial assessments  are  to  be  levied,  a  description  of 
the  improvements  so  proposed,  the  boundaries  of 
the  district  to  be  affected  or  benefited  by  such  im- 
provements, the  estimated  cost  of  such  Improve- 
ment, and  designate  a  time  when  the  council  will 
meet  and  consider  the  proposed  levy  and  the 
granting  to  any  person  feeling  aggrieved,  a  hear- 
ing before  said  council.  After  a  compliance 
with  this  subdivision  the  council  shall  be  deemed 
to  have  acquired  jurisdiction  to  order  the  making 
of  such  improvements.  *  *  *  If  any  assess- 
ment Is  set  aside  by  order  of  any  court,  the  coun- 
cil may  cause  a  new  one  to  be  made  in  like  man- 
ner for  the  same  purpose  for  the  collection  of  the 
amount  BO  assessed.  *  *■«"'.. 

This  paragraph  also  proTldes  for  a  lien 
against  the  property  so  taxed. 

[2]  The  iwtition  shows  that  at  an  election 
duly  and  regnlarly  called  In  the  city  of  La 
Grande  October  1,  1013,  the  legal  voters 
thereof  amended  the  charter,  changing  the 
municipal  government  to  the  commission 
form,  and  proceeded  in  December  of  that 
year  to  elect  three  commissioners  In  con- 
formity with  the  newly  amended  charter. 
No  mayor  was  elected,  bnt  the  three  persons 
chosen  have  since  been  acting  as  commission- 
ers for  the  city  and  exercising  all  the  rights 
and  powers  formerly  exercised  by  the  council 
of  that  city  under  and  by  virtue  of  its  char- 
ter adopted  by  the  legal  voters  on  June  22, 
1909.  The  return  to  the  writ  shows  the 
adoption  of  the  charter  of  the  city  of  La 
Grande  on  October  1,  1913,  substantially  as 
alleged  In  the  petition.  It  recites  that  since 
the  time  of  the  former  proceedings  the  city 
has  adopted  a  new  charter  establishing  the 
commission  managerial  form  of  government, 
which  provides  that  all  rights,  privileges, 
and  immunities  held  and  enjoyed  by  the  city, 
and  the  taking  effect  thereof,  shall  pass  to 
and  be  retained  and  enjoyed  by  the  munld- 
pallty  under  the  new  charter,  and  that  all 
as.sessments  set  aside  by  the  court  may  he 
reassessed.  All  through  the  long  record  It 
appears  that  the  commission  acted  by  Tir< 


REPOETEB  (On 

tue  of  the  authority  of  the  charter  of  1909. 
Thus  far  It  appears  from  the  petition  and 
the  return  to  the  writ  that  by  the  amend- 
ment to  the  (barter  of  1913  only  the  form 
of  the  dty  goremment  was  changed,  and 
that  the  authority  for  making  street  im- 
provements and  assessing  the  cost  thereof 
upon  the  property  remained  the  same  as 
under  the  1909  charter.  No  other  change  in 
the  charter  is  pleaded  or  su^ested  by  the 
return.  A  munldpal  diarter  enacted  by 
legal  voters  of  a  city  may  be  termed  the  re- 
sult of  a  special  local  election,  and,  unless 
pleaded,  courts  of  record  cannot  take  Judi- 
cial notice  thereof  In  the  absence  of  statu- 
tory authority  so  to  do.  Mayhew  t.  Eugene, 
66  Or.  110,  104  Pat  727,  Ann..  Cas.  19120, 
83,  and  cases  dted.  We  will  therefore  con- 
sider the  dty  charter  only  In  so  far  as 
pleaded  and  shown  by  the  return.  There  is 
another  proposed  chalrter  of  Lft  Grande 
which  we  win  mention  hereafter. 

[3]  The  petition  alleges,  in  effect,  that  the 
commissioners  of  the  dty  of  La  Grande  had 

-no  Jurisdiction  or  authority  by  virtue  of  tba 
charter  to  make  the  attempted  reassessment 
in  1914  after  the  improvement  was  mad^ 
and  that  the  proceedings  thereof  were  with* 
out  due  process  of  law  and  void,  as  the  dty 
officers  had  not  giren  the  required  notice 
in  order  to  obtain  JorisdlctlMi  In  the  prem- 
ises In  the  first  Instance  befbre  tbe  work  of 
construction  was  performed.  It  appears  in 
the  1914  proceedings  that  the  dty  recorder 
was  directed  to  prepare  notices  to  real  prop- 
erty owners  tn  the  Improvement  district  to 
show  cause  why  sndi  improvement  sliould 
not  be  made  and  assessed;  that  tbe  notice 
was  prepared  and  served  npm  all  but  five 
of  the  parties  named  as  property  owners 
after  the  improvement  was  constructed. 

The  matter  of  tbe  power  of  the  officials  of 
the  city  of  La  Grande  to  make  a  reassess- 
ment for  the  costs  of  improvements  after 
tbe  same  have  been  constructed,  when  tbe 
city  did  not  obtain  jurisdiction  in  the  first 
instance  to  levy  an  assessment  for  the  cost 
of  such  Improvements  upon  tbe  property  of 
the  district,  was  dedded  In  the  case  of  Mur- 
ray et  al.  V.  City  of  La  Grande,  149  Pac 
1019,  which  opinion  was  rendered  since  the 
Judgment  In  the  present  case.  The  holding 
there  was.  In  efi'ect,  that  where  a  street  im- 
provement assessment  was  invalid  because 
the  notice  thereof  to  property  owners,  made 
a  Jurisdictional  prerequisite  by  tbe  charter, 
was  defective,  no  subsequent  reassessment 
of  the  cost  of  the  improvement  under  the 
provisions  of  tbe  charter  was  valid,  dnce 
the  giving  of  notice  in  the  terms  described 
by  the  charter,  which  was  the  organic  law 
under  which  the  dty  acted,  was  a  condition 
precedent  to  securing  Jurisdiction  to  make 
an  improvement,  and  to  cure  the  invalidity 
in  the  proceedings  it  was  necessary  that 
they  be  had  de  novo,  with  valid  notice  and 

t  compliance  with  the  charter  in  all  rei^ecta 
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to  give  Jnrlsdlctlon.  The  conrt  also  held 
that  In  proceedings  of  such  a  character  the 
charter  plainly  contemplates  street  work  to 
be  done  In  the  future,  and  that,  when  the 
improvement  Is  already  made,  It' is  impossi- 
ble to  make  a  reassessment  "In  like  manner 
for  the  same  purpose"  as  required  by  the  re- 
assessment dause  above  quoted.  In  the 
opinion  Mr,  Justice  Burnett  clearly  points 
out  the  powers  and  privileges  of  the  city  In 
proceeding  of  this  character.  Following 
that  case  the  proceedings  for  the  leaBsess- 
ment  under  consideration  were  without  au- 
thority and  void. 

[*J  The  record  shows  that  prior  to  July 
16,  1014,  an  Initiatire  petition,  signed  by  a 
large  number  of  the  legal  voters  of  La 
Grande,  was  presented  to  the  dty  recorder 
demanding  that  a  new  charter  therewith 
tendered  should  be  submitted  to  the  legal 
voters  of  the  city  for  their  ai^roval  or  re- 
jection at  an  election  to  be  held  In  S^tem- 
ber  or  October,  1914 ;  that  on  July  16,  1914. 
at  a  meeting  of  the  commissioners,  two  of 
them  read  the  riarter,  and  on  July  29th  pre- 
tended to  pass  an  ordinance  (No.  786,  Series 
of  1914)  adopting  such  charter  tor  the  dty  of 
la  Grande^  and  pretended  to  repeal  those 
of  October  1,  im,  and  Jane  22.  1909,  but 
that  this  charter  was  not  presented  to  the 
legal  voters  of  the  dty  for  their  approval 
or  rejecthm,  as  provided  by  section  2,  art 
of  the  OonsUtutioii  of  Oregon,  and  by 
secti<ni  8482,  L.  O.  L.;  that  the  charter  so 
approved  by  the  commissioners  purported  to 
oonttnne  In  fi>rce  section  85  of  the  charter 
ct  1009  as  to  any  'Improvements  contracted 
for  or  Initiated  under  its  provisions  until 
the  final  completion  thereof.  By  artide  11, 
I  2,  of  the  Gonstltatlon,  the  legal  voters  of 
every  city  and  town  are  granted  power  to 
amend  th^  mnnldpal  charter,  subject  to  the 
Constitntlon  and  criminal  laws  of  the  state  of 
Oregon.  This  power  of  enactment  or  amend- 
ment was  only  extended  to  the  legal  voters  of 
a  mnnldpality.  The  passage  of  an  ordinance 
by  the  commissioners  adopting  the  charter 
amounts  to  an  approval  or  recommendation 
thereof  only,  and  Is  not  an  enactment  of 
such  diarter.  Section  3482,  L.  O.  L.,  which 
directs  the  manner  of  dty  legislation  In  the 
absence  of  municipal  provisions  therefor, 
provides  that,  when  an  ordinance,  charter, 
or  amendment  to  the  charter  of  any  city 
shall  be  prop<ffied  by  initiative  petition  and 
transmitted  to  the  dty  coundl,  that  body 
shall  either  ordain  or  reject  the  same  as 
proposed  within  30  days  thereafter;  and. 
If  the  council  reject  such  proposed  ordi- 
nance or  amendment,  or  take  no  action  there- 
on, then  the  same  shall  be  submitted  to  tbe 
voters  of  the  dty  or  town  at  the  nest  ensu- 
ing election.  This  section  reads  in  part  as 
follows : 

"Tbe  council  may  ordain  said  ordinance  or 
fljDendinent  and  nter  it  to  tbe  people,  or  it 


may  ordain  such  ordinance  witbont  referring  It 
to  the  people,  and  in  that  case  it  shall  be  sub- 
ject to  reterendam  i>etlUon  in  like  manner  as 
other  ordinances.  *  *  *  Amendments  to  any 
dty  charter  may  be  proposed  and  submitted  to 
the  people  by  the  dty  council,  with  or  without 
an  ialtiative  petition,  but  tbe  same  shall  be  filed 
with  the  dty  derk  for  submission  not  less  than 
sixty  days  before  the  election  at  which  they  are 
to  be  voted  upon,  and  no  amendment  of  a  city 
charter  fihall  be  effective  until  it  is  approved  by 
a  majority  of  the  votes  cast  thereon  by  the  peo- 
ple of  tbe  dty  or  town  to  which  it  applies." 

This  section  does  not  indicate  that  the 
ordination  of  a  munidpal  charter  or  an 
amendment  thereto  would  have  the  force  of 
an  enactment  of  the  same  Into  a  law,  but 
rather  that  it  Is  In  the  nature  of  an  approv- 
al or  recommendation  thereof,  signlfyiiur 
that  no  competing  amendment  was  neces- 
sary, as  further  provided  for  In  this  section. 

(S]  Ndther  would  the  Legislature  have  the 
power  under  the  Constitution  to  confer  such 
authority  upon  a  dty  coundl  or  commission. 
See  State  v.  Dalles  City,  72  Or.  837,  143 
Pac.  1127.  The  charter  of  the  dty  of  Forest 
Grove,  In  question  in  Haines  v.  City  of  For- 
est Grov^  S4  Or.  448,  103  Pac  77S,  was 
submitted  to  the  legal  voters  of  that  dty; 
but  that  case  is  not  auUiority  for  the  enact- 
ment of  a  dty  diarter  by  a  mnnldpal  coun- 
dl or  commission.  In  the  present  instance 
It  is  therefore  anneoeasary  to  examine  the 
provisions  of  the  charter  pnvosed  in  1914 
before  It  Is  enacted.  It  is  only  ta\r  to  say 
that  the  learned  dty  attorney  questtona  the 
validity  of  the  attonpted  enactmrat  of  the 
charter  by  the  commissioners. 

It  appearing  from  the  return  to  the  writ 
that  the  authority  contained  In  the  former 
charter  for  making  a  reassessment,  which 
has  been  continued  In  force,  was  not  exten- 
sive enough  to  sandlon  the  reassessment  in 
question  In  this  case,  the  Judgment  of  the 
lower  court  la  reversed,  and  the  writ  sus- 
tained. 

(78  Or.  SM) 

HOBFLEB  v.  MIGKLE,  Food  and  Dairy 
Com'r. 

(Supreme  Court  of  Oregon.  Dee.  14,  1915.) 
1.  Food  «=>5— Candy— Alcohol— "Ad ultee- 

ATEO." 

Where  a  manufacturer  of  chooolate  onndy 
containing  iB/too  P«r  cent  alcohol,  sold  it 
in  packages  whose  label  maiJe  no  mention  ut'  tbe 
alcohol,  but  simply  referred  to  the  candy  as 
"chocolates,"  such  -  candy  was  an  adulternte<l 
article  of  food  within  the  meaning  of  section 
^1,  Bubd.  16,  of  the  Pure  Food  Law  (Laws 
1916,  p.  665),  defining  tbe  adulteration  of  candy, 
regardless  of  whether  a  food  commissioner  linu 
theretofore  established  a  standard  of  purity  for 
candy  as  required  by  tbe  act,  dnce  free  alcohol 
is  Injurious  and  harmful  to  the  health  of  par- 
takers. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent 

Dig.  i  1 ;  Dec.  Dig,  ^5. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Sec(md  Seriaj,  Adulterate.} 
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i.  Statutes  «s>47— MisBSAnDiirG— Vaudiit 
— Certainty. 

Pure  Food  Law  (Laws  1915,  p.  608),  6  35, 
8uM.  3,  defiQing  misbranded  foods,  is  not  iodef- 
inite  and  uncertain  because  it  cannot  be  deter- 
mined whether  it  refers  to  food  or  drugs,  sioce 
the  laoguage  of  sacb  section,  when  read  in  con- 
nection with  section  20  (page  664),  is  broad 
enough  to  cover  both  food  and  drugs. 

[Ed.  Note.-~For  other  cases,  see  Statutes, 
Cent  Dig.  S  47;  Dec.  Dig.  «=547.] 

3.  Food  Pube  Food  Law— Constbuo- 
noN. 

The  Pure  Food  Law  (Laws  1915,  p.  658) 
iB  remedial  in  its  nature,  and  should  be  liberally 
construed. 

[Ed.  Note.— For  other  cases,  see  Food,  Out. 
Dig.  I  2;  Dec  Dig.  «=>2.] 

4.  Food  *»1B— Pueb  Food  Law— Cawdt— 
'  axcohol— "misbbanded." 

Chocolate  candy  containing  IVioo  per 
cent  alcohol,  but  sold  in  packages  whose  label 
refers  to  the  candy  simply  as  "chocolate,"  with- 
oat  mentioning  the  alcohol  contained,  was  "mis- 
branded"  within  the  meaning  of  Pore  Food 
Law  (Laws  1916,  p.  667)  S  S6,  since  alcohol 
ia  a  deleterious  soostance. 

[Ed.  Note.— For  other  cases,  see  Food,  Oait 
Dig.  i  14 ;  Dec.  Dig.  <^15. 

For  other  definitions,  see  Words  and  Phrases, 
E^rst  and  Second  Series,  Misbrand.] 

In  Banc.  Ai^;)eal  tram  Circuit  Goort,  Hul^ 
nomah  Gountr ;  Henry  B.  McGinn,  Judg& 

Acttoi  by  H.  B.  Hoefier.  ioUng  business 
under  tbe  firm  name  and  style  "Hoefler^s," 
against  3.  D.  Blldtl^  as  tbe  duly  elected, 
qnallfled,  and  acting  Food  and  Dairy  G<nn- 
miasloner  of  the  State  of  Oregon.  From  a 
Judgmoit  for  defendant,  plalnttft  appeals. 
Affirmed. 

The  plaintiff,  a  confectioner,  instituted  this 
suit  against  the  defendant,  as  food  and  dairy 
commissioner  of  the  state,  to  prevent  the  lat- 
ter from  seizing  and  confiscating  some  candy 
manufactured  by  tbe  plaintiff  and  styled 
"Centennial  Chocolate&"  Issues  were  form- 
ed, and  the  following  stipulation  of  facts  was 
made  and  filed: 

"That  at  and  during  all  the  several  times 
hereinafter  mentioned,  plaintiff  was,  and  now 
is,  engaged  in  the  city  of  Astoria,  Clatsop  coun- 
ty. Or.,  in  the  business  of  manufacture  and  sale 
of  candy,  bonbons,  ice  cream,  and  other  con- 
fectioneries under  the  firm  name  and  style  of 
'Hoefler's.'  That  at  and  during  all  the  several 
times  hereinafter  mentioned,  defendant  was  and 
now  is  tbe  duly  elected,  qualified,  and  acting 
food  and  dairy  commissioner  of  the  state  of  Ore- 

fon,  with. offices  at  610  Worcester  Building, 
'ortland,  Multnomah  county,  Or.  That  for 
more  than  five  years  past  plaintiff  in  the  pros- 
ecution of  his  said  business,  has  been  and  now 
is  manufacturing  and  selling  a  certain  kind  or 
brand  of  candy  known  as  'Hoefler's  Centennial 
Chocolates,'  which  candy  was  not,  at  the  time 
hereinafter  specified,  nor  at  the  commencement 
of  this  suit,  adulterated  within  the  provisions  of 
the  laws  of  the  state  of  Oregon,  but  does  and 
at  said  times  did  contain  rum,  brandy,  and 
alcohol  in  such  proportion  that  the  alcohol  con- 
stituted and  does  constitute  not  in  excess  of 
1  "/loo  per  cent,  by  volume  of  such  candy,  and 
the  packages  in  which  said  candy  is  sold  did 
not  bear  a  statement  on  the  label  of  the  quantity 
or  proportion  of  rum,  brandy,  and  alcohol  con- 
tained therein,  nor  any  label  or  brand  showing 
that  any  rum,  brandy,  qr  alcohol  is  contained  in 
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said  candy,  and  that  tAe  sample  of  the  candy 
box  wrapper  attached  to  plaintifTs  complaint 
is  a  true  and  correct  wrapper  of  the  boxes  in 
which  said  candy  was  and  is  now  being  sold. 
That  plaintiff  baa. been  during  said  period  of 
five  years,  'and  still  is,  conducting  a  profitable 
business  in  the  manufacture  and  sale  by  whole- 
sale and  retail  of  said  candies  in  the  state  of 
Oregon,  and  that  said  business  is  the  principal 
business  and  source  of  income  of  th&  plaintiff. 
That  on  or  about  the  6th  day  of  May.  WIS,  the 
defendant,  in  his  capai^ty  as  dairy  and  food  com- 
missioner of  the  state  of  Oregon^  caused  a 
cfaemiciU  analysis  of  a  sample  of  said  candy  to 
be  made,  which  sample  was  of  uniform  quality 
of  all  such  candies  manufactured  and  sold  by 
the  plaintiff,  and  ascertained  therefrom  that  said 
candy  contained  not  In  excess  of  1  >/ioe  pe/ 
cent,  by  volume  of  alcohol,  and  thereupon  noti- 
fied plaintiff  to  desist  from  the  manufacture  of 
such  candy  containing  said,  or  any,  iier  cent 
of  alcohol,  and  that  defendant  would,  after  the 
taking  effect  of  chapter  343  of  the  General  Laws 
of  Oregon  of  1916,  seise  said  candj;  and  take 
action  against  the  plaintiff  for  violation  of  said 
act.  That  on  the  2Sth  day  of  May,  1915,  de- 
fendant seized  certain  of  said  Centennial  Choco- 
lates manufactured  by  the  plaintiff,  and  then  in 
the  possession  of  and  offered  for  sale  by  the 
Railway  Exchange  Ci^ar  Store,  located  fn  the 
Railway  Exchange  Building,  between  Third  and 
Fourth  streets,  on  the  south  side  of  Stark 
street  in  the  city  of  Portland,  Multnomah  coan- 
ty.  Or.,  and  immediately  notmed  in  writing  tbe 
person  from  whose  possession  said  candy  was 
taken  of  the  seizure  thereof,  a  copy  of  which 
notice  is  attached  to  the  answer  in  the  above- 
entitied  cause  and  made  a  part  thereof.  That 
unless  restrained  by  the  court,  the  defendant 
wiU  continue  the  seizure  of  said  candy  manufac- 
tured by  the  plaintiff,  wherever  found  in  the 
state  of  Oregon  for  sale,  or  offered  for  sale,  aad 
by  whomsoever  kept  or  offered  for  sale,  con- 
taining said  amount  of  alcohol,  mm.  or  brandy, 
or  any  thereof,  without  being  labeled  or  branded 
in  such  manner  as  to  show  the  amount  of 
brandy,  rum,  and  alcohol,  and  either  thereof,  as 
provided  by  sections  34  and  36  of  chapter  343 
of  the  General  Laws  of  Oregon  of  1915,  and  will 
institute  proceedings  for  the  prosecution  of 
plaintiff  under  the  provisions  of^said  chapter." 

The  ctrcnit  court  dismissed  the  suit,  and 
tbe  plaintiff  appeals. 

F.  G.  Hesse,  of  Astoria  Qforblad  A  Hesse, 
of  Astoria,  on  the  brief),  for  appellant  L 
H.  Tan  Winkle.  Aaat.  Atty.  Gen.  (George  M. 
Brown,  Atty.  Gen.,  on  tbe  brleQ,  for  re^wnd- 

ent 

BURNETT,  J.  (after  stating  the  facte  as 
above).  This  litigation  arises  under  the 
Pure  Food  Law  of  February  26,  1915.  Ac* 
cording  to  ,tbe  prevalent  fashion  of  Or^ou 
legislation  involving  boards  and  comm^aions, 
tbe  act  first  provides  for  salaried  couimls- 
Biouer  and  deputies,  chemists  and  agents. 
This  Important  purpose  of  the  enactment  hav- 
ing been  accomplished,  it  takes  up  the  sub- 
ject of  food,  defining  it  thus  in  section  20: 

"The  term  'food'  as  used  herein,  shall  include 
all  articles  used  for  food  or  dnnk,  or  intended  to 
be  eaten  or  drank  by  man,  whetner  simple,  mix- 
ed or  compound." 

The  preceding  section  declares  that: 
"No  person  shall  within  this  state  manafoc- 
ture  for  sale,  have  in  his  possession  with  the 
intent  to  sell,  offer  or  expose  for  sale,  or  sell, 
any  article  of  food  which  ia  adulterated  within 
the  meaning  of  this  act." 
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It  Is  Bald  In  section  21: 

"An  article  shall  be  deemed  to  be  adulterated 
within  the  meaning  of  this  act:  (1)  If  any 
aubstance  has  been  mixed  with  it  so  as  to  lower 
or  depreciate,  or  injuriously  affect  its  quality, 
strength  or  purity.  •  *  •  (7)  If  it  contains 
an^  addm  substance  or  ingredients  which  is 

Snsonoua  or  injurious  to  health.  •  •  *  (16) 
andy  containiug  terra  alba,  barytea,  talc, 
chrome  yellow,  or  any  oUier  mineral  substances, 
^isonouB  color,  or  flavor  or  other  ingredioat  in- 
jurious or  detrimental  to  the  health  of  consum- 
ers." IjavB  IdlS,  p.  061. 

It  Is  also  made  unlawful  for  any  penon, 
Urm,  or  corporation  to- manufacture,  sell,  or 
offer  or  expose,  or  have  In  possession  with 
intoit  to  sen  within  this  state,  any  artlde  of 
food  whldt  Is  misbranded  within  the  mean- 
ing of  the  act   Section  35  says: 

"The  term  'misbranded,*  as  used  herein,  shall 
apply  to  all  articles  of  food  or  articles  which 
enter  into  the  composition  of  food,  the  package 
or  label  of  which  bears  any  statement,  design, 
or  devise  regarding  such  article,  or  the  ingre- 
dients or  substance  contained  therein  which 
shall  be  false  or  misleading  in  any  particular 
and  to  any  food  product  which  is  falsely  brand- 
ed as  to  the  state,  territory,  county  or  country 
in  which  it  is  manufactured  or  produced.  That, 
for  the  purpose  of  this  act,  an  article  shall  be 
deemed  to  be  misbranded :  (1)  In  case  of  drugs : 
If  its  iiachage  or  label  shall  bear  or  contain 
any  statement,  design  or  device  regarding  the 
curative  or  therapeutic  effect  of  such  artiue  or 
any  of  the  ingredients  or  substances  contained 
therein,  which  is  false  and  fraudulent.  (2>  If 
it  be  an  imitatioiij  or  <rfEered  for  sale  under  a 
distinctive  name  ox  another  artide,  (3)  It  it  be 
labeled,  branded,  or  placarded  so  as  to  deceive 
or  mislead  the  purchaser,  or  purport  to  be  for- 
^gn  product  when  not  so,  or  if  uie  contents  of 
ihe  pack^  as  originally  pat  up  shall  have  been 
removed  in  whole  or  in  part,  and  other  contents 
shall  have  been  placed  in  such  package,  or  if  it 
fail  to  bear  a  statement,  on  tne  label  of  the 
quantity  or  proportion  of  any  alcohol,  morphine, 
qpinm,  tncaine.  neroln,  formudehyde,  saccharine, 
salicyfie  acid,  boric  acid,  alpha  or  beta  encalne, 
cannabis  indica,  chloral  hjrdrate.  acetanilide  or 
any  derivative  or  preparation  of  any  such  sub- 
^nces,  or  any  other  poisonous  acid  or  sub- 
stance. *  *  *  (0)  If  the  package  or  its  label 
shall  bear  any  statement,  des^  or  device  re- 
garding the  ingredients  or  substance  contained 
therein,  which  statement,  desi^  or  device  be 
false  or  misleading  in  any  particular;  provided, 
that  an  article  of  food  which  does  not  contain 
any  added  poisons  or  deleterious  substance  shall 
not  be  deemed  to  be  adulterated  or  misbranded 
in  the  following  cases:  (1)  In  case  of  mixtures 
or  compounds  which  may  be  now  or  from  time  to 
tbne  known  as  articles  of  food,  under  their  own 
distinctive  name,  and  not  an  imitation  of  or 
offered  for  sale  under  a  distinctive  name  of  an- 
other article,  if  the  name  be  accompanied  on  the 
same  label  or  brand  with  a  statement  of  thn 
name  and  address  of  the  manufacturer  and  tlio 
place  where  said  •  •  •  articles  labeled, 
branded  ^r  tagged  so  *  *  *  blends,  and  the 
word  'compound,'  imitation,*  or  "blend'  as  the 
case  may  be,  is  plainly  stated  on  the  package  in 
which  it  is  offered  for  sale.  *  •  • "  Laws 
1915,  p.  667. 

In  the  earlier  sections  of  the  act  the  com- 
missioner is  required  to  make  uniform  rules 
uid  regolatloDs  for  the  puriwse  of  carrying 
out  and  enforcing  the  pro^sions  of  the  act 
and  cause  them  to  be  pnblished  in  the  quar- 
terly bulletin  established  by  the  statute.  It 
Is  further  enjoined  that  from  time  to  time 
the  officer  shall  adopt  and  establish  standards 


aC  qualify,  purity,  and  strength  of  artlcla  of 
food,  liquor  and  drinks,  f6r  which  no  stand- 
ards are  iHrescrlbed  by  law,  and  such  stand- 
ards so  a4<^ed  and  e^blished  shall  in  no 
case  he  higgler  than  those  provided  by  the 
TThlted  States  D^artment  of  Agriculture: 
and  the  same  are  also  to  be  published.  Seo- 
ttoos  18  and  14.  The  label  alluded  to  in  the 
pleadings  and  stipulation  has  on  it  the  words, 
"Hoefler's  Centennial  Chocolates,  Astoria, 
Or^n,'*  and  a  device,  resembUng  a  seal,  in- 
scribed. "Hoefler's  Registered  1811—1911,  As- 
torla,  Or^^,  Home  of  the  Centennial  Choc- 
olates." 

[1]  nie  questions  to  be  determined  are 
whether  the  def  enduit  has  in  possession  with 
intent  to  sell  or  distribute  an  adulterated 
article  of  food  or  one  which  is  misbranded. 
The  object  of  the  act  Is  to  promote  purity  at 
food  products  and  to  protect  the  public 
against  deception  in  such  articles.  To  this 
end  the  law  has  denounced  adulterations  and 
decepttve  labels.  In  such  cases  as  the  one  In  v 
hand,  for  instance,  a  parent  buying  candy  for  , 
his  diildrra  has  a  right  to  know  whether  it  is 
indeed  pure  confectionery  or  a  mixture  of 
sugar  and  whisky  or  other  intoxicating  liq- 
uor. Chocolate,  a  product  of  cacao  seeds 
roasted  and  ground  and  often  mixed  with 
sugar.  Is  a  harmless  article  of  food  and,  if 
true  to  the  label  admitted  in  tills  suit,  would 
not  be  harmful  to  any  one.  On  t^e  other 
hand,  if  it  contains  an  Ingredient  "Injurious 
or  detrimental  to  health  of  ctmsumers,"  as 
mentioned  In  subdivision  16  of  section  21  of 
the  act,  or,  as  stated  In  subdivision  5  of 
Becti(m  35  on  misbranding.  If  it  contains  "any 
deleterious  substance,'*  it  is  misbranded  with- 
in the  meaning  the  att.  Alcohol  Is  classic 
fled  by  all  toxlcologlsts  as  a  pcdson.  Consid- 
ered in  the  light  of  legislation  from  the 
foundation  of  the  state  to  the  present,  It  Is  a 
substance  deleterious  to  health.  It  has  al- 
ways been  under  the  ban  of  the  law  as  an 
enemy  to  the  phj^lcal  welfare  of  the  people^ 
Without  reference  to  wh^er  cnr  not  a  food 
commissioner  has  established  a  standard  of 
purity  for  the  article  of  food  called  *V»ndy,** 
the  fact  that  the  conffecti<m  In  question  cos- 
tains  iB/ioo  per  cent  of  alo^ol  Is  soffideut 
to  bring  it  within  the  slxteoith  subdivision  of 
sectl<m  21,  defining  an  adulterated  article  of 
food,  for  the  simple  reason  that  tree  alcohol 
is  injurious  and  harmful  to  the  health  of  any 
one  who  partakes  of  it. 

[2]  It  was  strcm^y  pressed  vpoa  us  at  liie 
hearing  that  section  35  on  the  subject  of  mis- 
branding is  indefinite  and  uncertain,  and  par- 
ticularly that  it  is  impossible  to  determine 
whether  the  third  subdivision  relates  to  drugs 
or  to  food.  By  its  own  terms  the  section  is 
made  to  apply  to  all  articles  of  food,  de- 
ferring to  the  earlier  section  20,  we  And  the 
term  Includes  all  articles  used  for  food  or 
drink,  or  intended  to  be  eaten  or  drank  by 
man,  whether  simple,  mixed,  or  compound. 
This  deOnition  is  wide  enough  to  Include 
within  its  terms  drugs  which  are  Intended  to 
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be  taken  Inwardly  tf  Individuals.    In  the 

statutory  sense,  therefore,  sucb  dni^s  are 
food,  and  for  the  purposes  of  section  S5,  con- 
strued with  section  20,  It  matters  not  whether 
subdtrliilon  3  be  applied  to  the  bread  ot  the 
baker,  the  candy  of  the  confectioner,  or  the 
drugs  of  the  doctor. 

rs,41  The  label  "Centennial  Chocolates"  Is 
Innocent  enough  on  Its  face,  and  Indicate)! 
ordinary  chocolate  candy.  In  this  case  It  Is 
a  mlsbrand  within  the  meaning  of  the  stat- 
ute, because  it  does  not  state  the  proportion 
ot  alcohol  contained  in  the  product  it  inclos- 
es. The  statute  Is  remedial  In  its  nature,  and 
should  be  construed  to  eftectuate  the  purpose 
Intended.  The  stipulation  of  fac^s  measured 
by  this  enactment  discloses  that  the  article 
In  question  was  not  only  adulterated,  but  also 
misbranded,  rendering  the  plaintiff  amenable 
to  the  law  and  the  activities  of  the  commis- 
sioner as  described  In  the  pl«ulii^.  Hie  d^ 
clslon  of  Uke  circuit  court  was  rl^^t,  and  is 
affirmed. 

EAEIN,  J.,  did  not  sit. 


a?  Arls.  400) 

CHENOWETH  et  al.  t.  PREWETT  et  aL 
(No.  1495.) 

(Supreme  Court  of  Arizooa.    Dec.  H,  1916.) 

1.  New  Trial  ^=»163— Motions  Fok--Obdbb 

or  CONTINUAHCB. 

In  view,  of  preceding  legislation,  a  motion 
for  new  trial,  under  Civ.  Code  llll3,  par.  691, 
declaring  that  all  motions  for  new  trial  shaU 
be  determined  within  20  days  after  the  rendi- 
tion of  judgment,  and,  if  not  so  determined, 
shall  be  deemed  denied  unless  continued  by  order 
of  court  or  stipulation,  will  be  deemed  denied 
where  no  order  continuing  the  motion  was 
made  within  the  20Hlay  period,  notmtlistanding 
after  the  expiration  of  that  time  the  court  made 
an  entry  reciting  that  the  motion  for  new  trial 
had  been  argued  and  was  taken  under  advise- 
ment; for  in  such  case  the  motion  bad  already 
been  denied  by  operation  of  law. 

[Ed.  N'ote.— For  other  coses,  see  New  Trial, 
Cent.  Dig.  SS  330-332;   Dec.  Dig.  «S3l63.] 

2.  New  Tbial  ^=>102  —  Gbounds  fob  New 
Tbial— Material  E<vidkncb. 

A  new  trial  cannot,  under  CIt.  Code  1913, 
par.  584,  authorizing  new  trial  on  account  of 
newly  discovered  evidence  which  could  not  with 
reasonable  diligence  have  been  produced  at  trial, 
where  the  existence  of  such  evidence  was  known 
before  trial,  and  plaintiff  went  to  trial  with- 
out it 

[Ed,  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  g|  207,  210-214;  Dec.  Dig.  «=> 
102.] 

Appeal  from  Superior  Court,  Santa  Cruz 
County;  W.  A.  O'Connor,  Judge. 

Action  by  E.  W.  Prewett  and  another 
against  H.  K.  Chenoweth  and  others.  From 
an  order  granting  plaintiflfs  new  trial  after 
judgment  for  defendants,  defendants  appeal. 
Reversed  and  remanded,  with  directions. 

Eugene  S.  Ives  and  Gerald  Jones,  both  of 
Tucson,  and  S.  F.  Noon,  of  Nogales,  for  ap- 
pellants. E.  R.  Purdum  and  A.  H.  De  Itle- 
mer,  both  of  Nogales,  for  appellees. 


BOSS,  C.  J.  This  cause  Is  here  upM  an 
agreed  statement  of  the  case  and  the  pro- 
ceedings therein,  as  provided  by  paragraph 
1257,  CIyH  Code.  Judgment  In  favor  of  the 
defendants  appellants  was  entered  In  the 
lower  court  on  February  19, 1916.  The  plain- 
tiffs appellees  on  February  27th  filed  their 
motion  for  a  new  trial,  and  on  March  17th  an 
amendment  to  said  motion,  on  which  date  the 
motion  was  argued  and  submitted.  On  April 
19th  the  court  granted  a  new  trial.  The  de- 
fcEidants  prosecute  this  appeal  from  the  order 
granting  a  new  trial,  and  allege  that  the 
court  committed  error  in  two  respects :  First, 
in  granting  a  new  trial  after  20  days  from 
the  rendition  of  the  Judgment,  said  motion 
not  having  been  continued  by  order  of  the 
court  or  by  stipulation ;  and,  second,  because 
the  plaintiffs  were  not  entitled  to  a  new  trial 
on  the  showing  made. 

[1]  To  sustain  their  position  on  the  first 
point  raised  api>ellanta  rely  upon  paragraph 
591,  Revised  Statntes,  which  reads  as  fol- 
lows: 

"An  motions  for  new  trial  in  arrest  of  jod^ 
raent,  or  to  set  aside  a  judgment'  shaU  be  de- 
termined within  twenty  days  after  the  rendition 
of  judgment,  and  if  not  so  determined  shall  bt 
deemed  denied,  unless  continued  by  order  of  ths 
court,  or  by  stipulation."  * 

Fifty-eight  days  had  Intervened  between 
the  dates  of  entering  Judgment  and  the  grant- 
Ing  of  new  trial.  But  one  minute  entry  ap- 
pears in  the*  statement  of  the  case,  which  was 
made  on  March  17, 1915,  24  days  after  Judg- 
ment was  entered.  The  wording  of  that  en- 
try Is  as  follows : 

"The  said  motion  for  a  new  trial  was  argued 
by  counsel  for  the  respecUve  parties  and  sab- 
mitted  to  the  court  for  Its  dedraoB,  and  the  mo- 
tion was  by  the  court  taken  under  advisement." 

At  the  time  this  order  was  made  the  motioa 
fbr  a  new  trial  was  "deemed  denied."  Had 
thla  order  been  made  within  20  days  after 
the  rendition  of  the  Judgment,  it  pn^blj 
would  have  been  construed  as  a  anffictaut  at- 
der  contlnuli^  the  hearing  uptm  the  motioB, 
but,  Slaving  been  made  after  the  ^>-day  lim- 
it, it  was  upon  a  mattw  already  decided  by 
the  law.  Bigler  v.  Wolker,  16  Ariz.  44,  141 
Pac:  124. 

An  order  of  ttie  court  denying  the  motion 
after  the  20  days  fixed  by  statute  would  be  a 
useless  thing,  as  It  would  not  affect  one  way 
or  another  what  the  law  had  already  declar- 
ed accomplished,  and,  If  the  motion  was  de- 
nied in  law,  an  order  by  the  court  granting 
the  motion  would  be  a  violation  of  law  and 
equally  IneffectlTe.  We  are  ot  the  opinion, 
unless  the  court  retains  JUriadictlQn  by  proper 
orders  of  continuance  or  by  stipulation  of  the 
parties,  It  is  without  power  to  hear  and  de- 
termine the  motion  after  the  20  days'  lapse 
of  time  from  the  rendition  of  Jodgment. 

The  history  of  paragraph  591  seems  to  In- 
dicate that  the  purpose  of  the  Lesislatnre  was 
tb  fix  a  limit  beyond  which  a  hearing  thereon 
could  not  be  had,  except  by  a  strict  observ- 
ance of  its  provisions.    During  territorial 
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days  we  had  terms  of  coart.  In  most  of  tbe 
counties  tb^  vera  limited  to  two  teims  a 
year.  It  was  found  under  tbat  system  that 
the  losing  party  could  by  Sling  a  moti(»i  for 
a  new  trial  often  ^ect  the  postponement  of 
the  fruits  of  the  Judgment  for  as  Imig  as  6 
months  if  the  court,  tor  any  reason,  foiled 
to  act  upon  the  same  before  tbe  adjournment 
of  tbe  term.  Accordingly  In  1891,  by  Act  Na 
1 1,  of  the  Session  Laws,  it  was  provided : 
"Id  case  there  shall  be  no  ruling  on  said  mo- 
tion for  a  new  trial  during  the  term  at  which  it 
was  filed,  then  said  motion  shall  be  deemed  to 
have  been  denied.  •  •  •  " 

In  the  revision  of  tbe  laws  of  the  territory 
of  Arizona  In  1001  this  statute  was  amend- 
ed and  carried  forward  to  read  as  follows: 

"1479.  All  motion  for  new  trials  in  arrat  of 
judgment  or  to  set  aside  a  judgment  shall  be 
determined  at  the  term  of  tbe  court  at  which 
the  motion  shall  be  mad^  unless  continoed  for 
^wd  cause." 

Our  Constitution  abolished  terms  of  courts, 
and  tbe  Legislature,  to  meet  the  evil  pro- 
Tided  against  by  the  acts  of  1891  and  1001, 
by  paragraph  S81  placed  a  definite  certain 
Umit  of  "twenty  days  after  the  rendition  of 
jud^ent"  within  which  a  motion  for  a  new 
trial  could  be  heard  and  determined,  but  not 
afterwards,  "unless  continued  by  order  of  tbe 
court  or  by  stipulation." 
~  [2]  Three  grounds  were  set  forth  in  the 
motion  for  a  new  trial  by  appellees,  but  tbe 
one  relied  upon  and  considered  by  the  court 
In  granting  tbe  motion  was  in  the  foUowii^ 
words: 

"Material  ^idence  which,  with  reasonable 
diligence,  could  not  hare  been  found  and  produc- 
ed at  the  triaL" 

■  Tbe  cause  here  stated  for  a  new  trial  is 
not  one  of  the  causes  provided  by  law.  Par- 
agraph 581,  Civil  Code. 

Material  evidence  on  account  of  which  a 
new  trial  may  be  granted  must  be  "newly 
discovered."  The  aflSdavlt  upon  which  the 
motion  for  a  new  trial  was  based  was  made 
by  one  of  tbe  appellees,  and  clearly  showed 
that,  while  the  evidence  might  have  been 
material,  It  was  not  "newly  discovered."  It 
was.  In  effect,  that  tbe  other  plaintlfF  was 
sick  and  confined  in  a  hospital  In  Mexico  at 
tbe  time  of  the  trial,  of  which  the  affiant  did 
not  learn  until  two  days  before  the  trial.  A 
proper  and  timely  presentation  of  these  facts 
to  the  court  might  have  been  sufficient 
grounds  for  a  continuance,  but  that  question 
is  not  before  us.  None  of  tbe  causes  for 
which  a  new  trial  may  be  granted  under  tbe 
law  having  been  shown,  the  order  granting 
a  new  trial  was  in  error. 

In  Jurisdictions  having  terms  of  courts 
Judgments  are  considered  probationary  dur- 
ing tlie  term  at  which  they  are  entered.  The 
court  may,  for  sufilcient  reasons,  on  its  own 
motion  or  upon  the  motion  of  any  party  In- 
terested therein,  set  aside  or  vacate  the 
^dgment  and  grant  a  new  trial  at  any  time 
during  tbe  term.  That  rule  was  announced 
for  this  Jurisdiction  in  Sveli  Insurance  Co.  v. 
McFarland,  7  Ariz.  131,  60  Pac.  936;  but, 


since  the  Constltatton  of  the  state  provides 
that  "superior  court  shall  at  ail  times,  ex- 
cept on  ncmjudiclal  days,  be  open  for  the  de- 
termination of  nonjury  cirll  causes  and  for 
tbe  transaction  of  budness,"  we  have  no 
terms  of  court,  and  therefore  the  rule  above 
stated  has  no  ai^licaUm.  This  innovation 
was  doubtless  borrowed  from  the  Constitu- 
tion of  tbe  state  of  Washington,  and  the  de- 
dsirais  of  the  courts  of  tbat  state  have  an< 
nounced  the  rule  that  their  Judgments  no 
longer  have  a  "probationary  period."  In 
Okanhi  t.  Snssman,  79  Wash.  622,  140 
Pac.  904,  the  court  said: 

"It  will  be  remembered  that,  under  the  Con- 
stitution of  this  state,  superior  courts  have  no 
terms,  but  are  open  for  tbe  transaction  of  busi- 
ness OD  every  day,  except  nonjudicial  days. 
Judgments  therefore  have  do  probationary  period 
during  which  they  are  subject  to  change  and 
modification  by  the  court,  such  as  a  judgment 
bad  during  tbe  term  at  common  law.  Under 
our  practice,  judgments  entered  after  the  time 
within  which  a  motira  for  a  new  tital  may  be 
filed  have  ell  the  conclusiveneBB  of  a  common- 
law  judgment  after  term,  and  can  only  be  chang- 
ed or  modified  in  the  manner,  and  for  some  one 
or  more  of  the  causes,  prorided  by  statute  for 
vacating  and  modifying  judgments.  State  ex 
rel.  McConihe  t.  Steiner,  68  Wash.  578,  108 
Pac.  57." 

i:iie  learned  trial  Judge,  in  granting  the 
motion  for  a  new  trial,  used  this  language: 

"ThiB  motion  for  a  new  trial  is  granted  to 
give  the  plaintiffs  ao  opportunity  to  produce  the 
plaintiff  'Cuseman,  and  to  prove  a  contract, 
which  was  not  done  at  the  former  trial,  this 
bebur  a  matter  entirely  within  tbe  discretion  of 
the  court,  and  the  court  is  exercising  its  discre- 
tion liberally  for  the  benefit  of  the  plaintiffs. 
BO  if  they  have  been  wronged  In  any  way  they 
will  have  ample  opp^tunity  to  prove  it/' 

The  right  and  power  of  the  trial  court  to 
exercise  Its  discretion  in  granting  a  new 
trial  is  unquestioned  when  based  upon  one  of 
the  statutory  causes,  but.  as  we  have  said 
heretofore,  the  motion  did  not  come  within 
any  of  such  causes.  WbUe  it  is  argued  here 
that  a  new  trial  was  asked  for  on  account  of 
newly  discovered  material  evidence,  the  fact 
was  that  a  new  trial  was  asked  so  that  the 
plaintiffs  could  la  the  retrial  of  their  case 
Introduce  some  evidence  of  which  they  bad 
knowledge  at  the  former  trial,  but  failed  to 
Introduce.  If  new  trials  could  be  had  for 
such  a  purpose,  there  would  be  no  stability 
to  judgments.  A  party  cannot  venture  on  a 
trial  knowing  that  material  witnesses  could 
not  be  produced,  and  after  suffering  defeat 
use  the  absence  of  such  witnesses  as  a 
ground  for  a  new  trial.  If  he  Is  not  able  to 
produce  all  of  his  evidence  upon  the  trial, 
or  If,  having  it  present,  he  neglects  to  In- 
troduce It,  It  Is  at  his  own  hazard;  be  may 
not  experiment  with  the  court  by  presenting 
It  In  piecemeal,  and,  suffering  defeat,  seek 
a  new  trial. 

The  Judgment  appealed  from  Is  reversed, 
and  the  cause  remanded,  with  Instructions  to 
i-einstate  the  original  Judgmoit 

FRANKLIN  and  CUKKINGHAII,  33.,  con- 
cur. 
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In  n  HABRI3'  GUARDIANSHIP. 
WUPPERMAN  r.  LTON. 
(No.  1496.) 
(Supreme  Court  of  Arizona.  •  Dee.  11,  1915.) 

1.  GUABDIAN  AND  WaBD  ^=»25— PETraON  FOB 

Guaboiah's  Kxho VAX—Evidence. 

On  a  petition  bj  a  minor's  guardian  ad 
litem  to  remove  the  guardian  of  her  estate  on 
the  ground  of  iiis  presentatioD  'Of  illegal  claims 
against  the  estate  and  bis  failure  to  support  tUe 
ward,  the  ward's  letter  to  her  grandmother  a 
few  days  before  the  grandmother  was  given  the 
custody  of  her  person  setting  forth  the  ward's 
mental  state  because  -  of  her  removal  to  the 
guardian's  ranch  was  inadmisslUe,  since  such 
•  mental  state  waa  not  involved. 

[Ed.  Note.— For  other  cabes,  see  Guardian  and 
Ward,  GenL  Dig.  U  78-98;  I}ec.  Dig.  «s>25.] 

2.  GUABDIAH  AlTD  WABD  «S>25— POWBBS  OF 
GUABDIAN— GnSTODT  AND  OAXB  OT  PZBSOK 

AND  BaXATE. 

Such  letter  was  also  Inadmissible,  as,  under 
Civ.  Code,  1901,  par.  1974,  the  guardian  of  the 
person  of  a  minor  ward  as  well  as  of  her  estate 
was  charged  with  her  custody  and  might  fix  her 
residence  at  any  place  in  the  state,  and  as,  un- 
der paragraph  197S,  his  power  over  her  person- 
al property  continued  until  otiierwias  ordered. 

W Bd.  Note.— For  other  cases,  see  Guardian  and 
srd,  Gent  Dig.  »  78-98;  Dec  Dig.  «ss»25.] 

3.  GUABDXAN  AND  WABD  ^=>Q  —  CUSTODT  — 

"Db' Facto  Guardian"— Statdtbs. 

The  Krandmother  of  a  minor  under  general 
gnardiansnip,  after  the  court's  order  takmg  her 
out  of  the  custody  of  the  general  guardian,  and 
giving  her  custody  to  such  grandmother,  became 
a  special  or  "de  facto  guardian"  of  the  person 
of  such  ward,  charged  by  Civ.  Code  1913,  par. 
1124,  with  her  custody,  support,  education,  and 
with  fixing  her  residence. 

[Ed.  Note^For  other  cases,  see  Gnardiaa  and 
ward.  Cent.  Dig.  |  7;  Dec.  Dig. 

4.  GUABOIAN  and  WabD  4tB>2S  —  REMOVAL — 

Pbbfobuance  of  Tbust— Statutes. 

A  general  guardian  of  a  minor  ward,  charg- 
ed by  Civ.  Code  1013,  par.  1125,  with  keeping 
the  ward's  property  without  sale  thereof  except 
by  order  of  court,  and  by  paragraph  1123  hav- 
ing power  over  the  ward  s  person  and  property 
until  other  order  of  court,  who,  after  tne  court 
had  given  her  custody  to  another,  and  who  un- 
der paragraph  1127  might  he  removed  for  abuse 
of  hiB  trust  or  for  failure  or  incapacity  to  per- 
form bis  duties,  would  not  be  removed  because 
of  his  presentation  to  the  court  of  a  claim 
against  the  esute,  since  that  was  no  abuse  of 
hb  trust :  nor  for  failure  to  provide  the  ward  a 
suitable  house  to  live  in  and  funds  for  com- 
mon necessities,  since  after  he  was  deprived  of 
her  custody  Uut  duty  rested  upon  the  special 
guardian. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  H  78^ ;  Dec.  Dig.  «=»25.] 

Appeal  from  Superior  Ck>urt,  Yuma  (boun- 
ty; Frank  Saxter,  Judge. 

Petition  by  Mary  A.  Wupperman,  as  guard- 
ian ad  litem  of  Emma  J.  Harris,  a  minor, 
for  the  removal  of  William  H.  Lyon  as  the 
gnardian  of  the  estate  of  such  minor.  Judg- 
ment for  defendant,  dlsmlsBing  the  peti- 
tion, and  petitioner  ai^peals.  Afflrmed. 

Wupperman  &  Wupperman,  of  Yuma,  for 
appellant.  Baker  &  Baker,  of  Phcenlx,  for 
appellees. 


BBPORTBR  (Axil. 

CUNNINGHAM,  J.  Appellant,  Mary  A 
Wupperman,  as  guardian  ad  litem  of  Emma 
J.  Harris,  a  minor,  filed  a  petition  in  the  low- 
er court  on  January  19,  1915,  alleging  that 
WilUa-m  H.  Lyon  was  the  duly  appointed, 
qualified,  and  acting  guardian  of  the  estate 
of  said  minor,  and  that  Lena  R.  White  Is  by 
order  of  the  court  the  custodian  of  the  per- 
son of  the  said  minor,  and  has  been  In  the 
actual  custody  and  control  of  said  minor 
since  about  the  15th  day  of  April,  1913,  and 
that  the  whole  estate  of  said  minor  consists 
of  unproductive  real  estate.  The  guardian. 
Lyon,  is  the  stepfather  to  the  minor,  and 
Lena  R.  White,  the  minor's  custodian.  Is  her 
grandmother.  The  ward  was  19  years  of  age 
when  the  petition  was  filed.  By  a  prior 
order,  upon  the  consideration  by  the  court 
of  the  minor's  expressed  preference,  William 
H.  Lyon  was  appointed  the  guardian  of  the 
person  and  estate  of  the  said  minor.  The 
alleged  grounds  for  his  removal  are:  That 
the  guardian  presented  illegal  claims  against 
the  estate  of  the  minor,  which  claims  were 
rejected  by  the  court,  and  that  such  illegal 
claims  amounted  to  an  abuse  of  his  trust  by 
the  guardian.  And  that  the  guardian  has 
failed  to  [>erform  the  duties  of  his  office, 
because  he  "fails  to  provide  and  furnish  a 
suitable  house  to  live  in,  or  any  boose  at  all,' 
for  your  petltfoner.  He  failed  and  neglected 
to  pay  the  st^te  and  county  taxes  assessed 
against  her  said  proiwrty.  He  re- 

peatedly failed  and  refused  to  furnish  funds 
for  her  commcm  necessaries  of  life  such  as 
shoes,  clothing,  and  grocerteB,"  etc.  The 
guardian  admits  having  presented  a  claim 
against  the  estate  of  the  minor,  and  admits 
that  the  court  refused  to  order  the  real 
estate  sold  In  order  to  pay  such  claims,  and 
allies  that  the  matter  has  been  finally  ad- 
judicated against  his  contention  as  aUeged 
In  the  petition.  He  alleges  that  all  the  moo- 
ey  and  other  Items  furnished  tlie  minor  by 
him  were  fondshed  from  bis  private  pnv- 
erty,  and  the  estate  of  the  minor  has  never 
repcdd  any  part  of  the  same.  Upon  a  foil 
bearii^  of  the  evidence  tlie  court  refused  to 
remove  the  guardian  and  dismissed  the 
petition.  From  which  orders  and  jndgmoit 
the  petitioner  has  appealed. 

[1]  Tbe  petltiimer  offered  in  evidence  a 
letter  written  by  the  minor,  of  date  of  April 
12,  1913,  addressed  to  Lena  R.  White,  the 
grandmother,  in  whl<di  letter  the  writer  sef 
forth  her  mental  state  as  alarming,  and  that 
this  condition  was  brought  about  from  the 
acts  of  her  guardian,  the  appdlee,  by  reason 
of  his  having  forcibly  removed  her  from  her 
grandmother's  house  to  Ids  ranch  home  in 
the  country.  Uptm  objection  this  letter  was 
rejected,  and  the  ruling  rejecting  the  letta 
is  made  the  first  assignment  of  wror.  The 
appellant  contends  that  the  letter  was  com- 
petent evidence  of  the  child's  mental  con- 
dition, and  was  erroneously  rejected.  The 
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rnllng  was  without  error.  The  child's  men- 
tal condition  Is  not  Involved  in  this  proceed- 
ing. 

t2]  Another  reason  that  the  letter  was  in- 
com[>etent  as  evidence  is  that  from  the 
petition  it  appears  that  at  the  date  of  the 
writing  of  the  letter  William  H.  Lyon  was 
the  guardian  of  the  person  of  the  minor  as 
well  aa  of  her  estate,  and  that  tact  appearing 
he  had  the  authority,  under  paragraph  1974 
of  the  Civil  Code  of  Arizona  1901,  In  hla 
discretion  to  fix  the  residence  of  the  ward  at 
any  place  within  the  state,  and  he  was  charg- 
ed with  the  custody  of  the  ward  by  the 
same  statute.  See  paragraph  1124,  CItII 
Code  of  Arizona  1913. 

By  the  provlstons  of  paragraph  1978,  Civil 
Code  1901,  be,  having  been  appointed  such 
guardian  by  the  court,  had  power  over  the 
penson  and  property  of  the  ward  nntU  other- 
wise ordered.  The  petition  discloses  the 
fact  that  the  court  otJierwlse  ordered  the  child 
Into  the  custody  of  Lena  B.  White  on  about 
April  16, 1913,  and  since  that  order  was  made 
the  petitioner  makes  no  complaint  at  the  ap- 
pellee's interferukce  with  the  custody  of 
the  ward. 

The  said  order  transferring  the  custody 
qf  the  perscm  of  the  ward  to  the  grandmother 
fiwedosed  all  grounds  of  complaint  arising 
from  the  mental  ccxidltloa  of  the  child 
while  the  appellee  had  her  In  his  custody  as 
her  guardian.  All  the  relief  demanded  upon 
that  ground  was  grant^  and  the  matter  was 
finally  closed  by  the  order  of  the  court. 

[t]  The  petitioner  has  treiUied  the  relation 
of  the  ward  to  the  guardian  Lyon  as  that  of 
general  guardian  of  the  perscm  and  estate, 
and  his  ward.  The  facts  In  the  record  will 
not  admit  of  such  interpretation.  When  the 
court  ordered  the  ward  out  of  the  custody 
<a  Lyon  and  gave  her  custody  to  Lena  R. 
White,  her  grandmother,  the  court,  in  fact, 
thereby  app<^ted  Lena  B.  White  the  special 
guardian  of  the  person  of  the  minor.  The 
parties  and  the  court,  so  far  as  this  record 
discloses,  have  so  treated  that  order.  To  all 
Intents  and  purposes  of  this  case,  when  that 
order  was  made,  and  pursuant  thereto  Lena 
Bv  WMte  took  the  custody  of  the  minor,  she 
became  and  now  remains  the  de  facto  guard- 
ian of  the  person  of  Emma  J.  Harris  and  as 
such  is  charged  with  the  custody  of  the 
ward,  and  "must  took  to  her  support,  health, 
and  education."  She  "may  fix  the  residence 
of  tb»  ward  at  any  place  within  the  state, 
•    •    • "   Paragraph  1124,  Civil  Code  1913. 

[4]  The  duty  of  the  guardian  of  the  prop- 
erty is  tliat: 

He  "must  keep  safely  the  property  of  his 
ward.  He  must  not  permit  any  unnecessary 
waste  or  destruction  of  the  real  property,  nor 
make  any  sale  of  such  property  without  ttie  or- 
der of  the  conrt,  but  must,  so  liar  aa  it  is  In  bia 
power,  maintain  the  same,  with  its  buildings 
and  appurtenances  out  of  the  Income  or  other 
property  of  the  estate,  and  deliver  it  to  the 
ward,  at  the  close  of  his  guardiausbip,  in  as 
good  condition  as  he  received  it"  Parasraph 
112S.  CivU  Code  1918.  I 


Lyon  was  appointed  guardian  of  the  per- 
son and  estate  of  the  minor  Harris  by  the 
court,  and  as  such  guardian  under  such  ap- 
pointment he  had  power  over  the  person  and 
property  of  the  ward,  until  the  court  other- 
wise ordered.  Paragraph  1123,  Civil  Code 
1913.  The  court  did  otherwise  order  abont 
April  15,  1913,  and  thereafter  I^n's  duties 
extended  na  further  than  that  of  guardian 
of  the  estate  and  as  limited  by  paragraph 
1125.  Civil  Code  1913,  snpra. 

Paragraph  1127,  ClvU  Code  1033,  pre- 
scribes the  causes  for  whklh.  If  exisUng,  a 
guardian  may  be  removed.  They  are: 

"(1)  For  abuse  of  hia  trust.  <2)  For  a  con- 
tinued failure  to  perform  his  duties.  (8)  For 
incapacity  to  perform  his  duties" — and  other 
causes  not  important  to  notice  here. 

The  appellant  seems  to  contend  that  the 
first  and  second  causes  for  removal  exist, 
viz.,  the  guardian  has  abused  his  trust  and 
continued  in  failure  to  perform  his  duties. 

The  abuse  of  trust  complained  of  Isr  the 
presentation  by  him  of  a  claim  against  the 
estate  which  was  disallowed  by  the  courts. 
To  abuse  his  trust  must  mean  that  the  trust 
has  been  employed  for  some  unlawful  ob- 
ject, and  not  to  effect  the  purpose  for  which 
It  wasr  conferred ;  In  other  words,  a  perver* 
slon  of  the  trust  So  understood,  there  is 
no  evidence  In  the  record  Uiat  the  guardian 
has  employed  his  trust  ration  to  some  un- 
lawful object  and  sot  to  effect  the  purpose' 
for  which  It  was  coninred.  True,  he  made 
a  dalm  against  the  estate,  but  submitted 
his  claim  to  the  pn^r  authority  for  allow- 
ance. This  Is  no  evidence  of  an  abuse  of 
his  trust. 

Before  the  appellee-guardian  can  be  hcAd 
to  have  continued  In  his  failure  to  perform 
any  duty,  the  duty  must  exist  He  Is  charg- 
ed as  having  fiiiled  to  furnish  the  ward  with 
necessaries  suited  to  her  station  In  life 
after  he  had  been  rdleved  of  the  custody 
of  the  minor.  He  was  under  no  such  duty 
aa  guardian  of  her  estate.  That  duty,  under 
the  statutes  supra,  rests  upon  the  guardian 
of  the  person,  subject,  of  course,  to  the  ez- 
Istence  of  property  applicable  to  the  pur- 
pose, and  the  appellee  Lyon  was  relieved  of 
that  duty  when  the  custody  of  the  ward  was 
transferred  to  Lena  B.  White,  the  grand- 
motjier. 

Even  If  Lyons  Is  to  be  cfflisidered  the  l^al' 
guardian  of  the  person  of  the  ward,  he  Is 
under  no  legal  duty  to  furnish  support  to 
the  ward  out  of  property  other  than  prop- 
erty belonging  to  the  estate  of  the  ward 
under  his  control  and  subject  to  be  applied 
to  that  purpose.  The  parties  concede  that 
the  guardian  of  the  estate  has  received  no 
income  from  the  lands  of  the  estate  or  other- 
wise. Without  su<A  Income,  or  property  be- 
longing to  the  estate  subject  to  be  applied  to 
that  purpose,  the  guardian  Is  under  no  legal 
duty  to  appropriate  his  private  estate  to  the 
support  of  the  ward.  Upon  the  facts  set 
forUi  In  the  petition*  and  conceded  on  the 
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trial,  which  the  petitioner  cannot  dispute, 
the  guardian  of  the  estate  of  the  minor  waa 
not  subject  to  remoral,  because  the  grounds 
set  forth  were  not  su&talned  by  the  proof, 
as  ruled  by  the  lower  court. 

We  find  no  error  In  the  record,  and  there- 
tore  the  order  and  Jndgmeat  are  affirmed. 

(28  Idaho.  S14)  ' 
OREGON  SHORT  LINE  R.  GO.  UINI- 
DOKA  COUNTY  et  aL 
(Supreme  Court  of  Idaho.    Not.  18,  1915,) 

1.  Statutes  <t=5>161—CoN8TBtiCTioN— Valid- 
ity—Legislativb  Intbnt. 

Where  two  acta  ameodiog  certain  sectioos 
of  the  statute  are  introduced  in  the  House  at 
different  times,  the  object  of  the  first  bill  be- 
ing to  amend  a  single  section  of  the  school  law, 
and  the  object  and  purpose  of  the  second  bill 
being  to  amend  many  sections  of  the  school  law, 
and  both  bills  fixing  the  maximum  levy  at  15 
mills  are  passed  by  the  House  and.  sent  to  the 
Senate,  and  the  Senate  amends  the  first  bill  by 
redudng  the  maximum  levy  from  15  to  6  millB, 
and  on  the  same  day  passes  the  other  hill  'wi'li- 
out  amendment,  and  the  bill,  as  amended  by  the 
Senate,  is  passed  by  the  House,  auu  both  hula 
are  sent  to  the  Governor  on  the  same  day,  and 
he  signs  tiiem  on  the  same  day,  and  there  is  no 
evidence  as  to  which  one  he  signed  first,  in  de- 
termining which  of  the  bills  ^ould  remain  in 
force,  the  court  will  take  into  consideration  the 
intent  of  the  Legislature  in  passing  such  bills, 
and  will  construe  said  acts  in  the  light  of  the 
purpose  for  which  they  were  enacted. 

[Ed.  Note.— For  other  cases,  bee  Statutes, 
Cent  Dig.  }{  230-234 ;  Dec  Dig.  «=>161.] 

2.  Statutes  <e=p161— OoneTsucnoN  —  Legis- 
LATiVB  Intent. 

Where  two  acts  passed  on  the  same  day 
and  signed  by  the  Governor  on  the  same  day 
are  ambiguous  or  contradictory,  such  acts  should 
be  construed  in  the  light  of  the  circumstances 
that  induced  their  enactment  and  the  purpose 
sought  to  be  accomplished  thereby. 

[Ed.  Note.-~For  other  cases,  see  Statutes. 
Cent.  Dig.  li  230-234 ;  Dec  Dig.  «=}161.] 

3.  Schools  and  School  Distbicts  ^=>101— 
Maximum  School  Levy— Statutes. 

Held,  that  tlie  special  object  and  purpose 
of  House  Bill  74  (Laws  1913,  p.  362)  was  to 
reduce  the  maximum  levy  from  16  mills  to  6 
mills,  and  that  the  particular  attention  of  both 
the  House  and  the  Senate  was  directed  to  the 
reduction  of  the  maximum  levy  that  a  school 
district  could  make  for  the  purposes  mentioned. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  U  230,  252;  Dec. 
Dig.  «»10U 

Appeal  from  District  Court,  Minidoka 
Coonty;  Wm.  A.  Babcock,  Judge. 

Action  by  the  Oregon  Short  Line  Railroad 
Company,  a  corporation,  against  Minidoka 
County  and  others.  From  Judgment  for 
plaintiff,  defendants  appeaL  Affirmed. 

Longley  &  Walters,  of  Twin  Falls,  and 
Homer  0.  Mills,  of  Rupert,  for  appellants. 
P.  L  Williams  and  Geo.  H.  Smith,  both  of 
Salt  Lake  City,  Utah,  and  H.  B.  Thompson, 
of  Pocatello,  for  respondent 

SULLIVAN,  C.  J.  This  action  was  brought 
by  the  Oregon  Short  Line  Railroad  Company, 
a    corporation,    against    Mini(l<rfta  county, 


school  district  No.  5  of  said  county,  and  the 
county  treasurer,  to  restrain  the  collection  of 
taxes  assessed  on  the  basis  of  a  l5-mlll  levy, 
and  to  limit  them  to  a  5-inill  levy,  as  pro- 
vided by  chapter  88,  p.  8^,  of  the  Session 
Laws  of  1913.  The  15-ml11  levy  was  made 
under  the  provisions  of  diapter  115,  p.  434, 
Session  Iaws  1913.  The  trial  court  held 
that  the  provisions  of  said  chapter  88  limit- 
ing the  levy  to  6  mills  controlled  In  this 
case,  and  that  the  levy  of  15  mills  under 
said  chapter  116  was  null  and  void  as  to  any 
excess  over  a  levy  of  5  mills,  and  entered 
judgment  Bocordlngly  in  favor  of  the  plain- 
tiff.   The  appeal  is  from  the  Judgment. 

[1,  3]  The  only  question  presented  in  this 
case  is  whether  section  54  of  the  school  laws 
(Lews  1911,  c  159).  as  amended  by  said 
chapter  88,  reducing  the  maximnm  levy  to 
5  mills,  controls,  or  whether  said  section  54, 
as  foimd  In  chapto-  US,  fixing  the  maximum 
levy  at  15  mills,  controls. 

The  object  and  purpose  of  Honae  BUI  74, 
embodied  in  said  diapter  88,  at  the  time  It 
was  first  Introduced  In  the  Bouse,  evidently 
was  to  Increase  tlie  ntimbtf  of  m<nittaB  that 
schools  should  be  ^ept  in  school  dlatrlcts, 
and  to  relieve  each  district  from  publlstaing 
in  some  newspaper  the  notice  of  the  annual 
meetli^  required  to  be  held  by  eadi  district, 
and  it  is  a  abort  blU  composed  only  about 
two  printed  pages.  The  maximum  levy  as 
provided  by  the  then  existing  law  was  not 
changed  by  said  bill  until  after  tt  bad  been 
passed  by  the  House  and  sent  to  the  Senate 
There  the  bill  was  amended,  redudng  tbe 
maximum  levy  from  15  mills  to  5  mills. 
The  particular  attention  ct  the  Senate  was 
called  to  the  reductlim  <a  the  maximum  levy. 
After  tbe  bill  was  returned  toi  the  House 
with  said  amendment,  the  House  considered 
and  adopted  tbe  amendment  and  passed  the 
bill  as  amended  by  the  Senate.  Thus  the 
attention  of  both  houses  was  directed  partle- 
ularly  to  that  amendment,  reducing  the  max- 
imum levy. 

House  Bill  393,  as  embodied  In  chapter  IIS. 
was  Introduced  at  a  later  date  In  the  House, 
and  Is  a  bill  consisting  of  eighteen  or  more 
printed  pages,  and  amends  many  sections  of 
the  school  law,  but  does  not  amend  that  pro- 
vision of  section  54  which  fixes  the  maximnm 
levy  at  15  mills.  It  appears  from  the  history 
of  the  passage  of  these  t^'o  hills  that  the 
Legislature  Intended  to  reduce  the  maximum 
levy.  This  Is  clearly  so  when  viewed  in 
the  light  of  the  circumstances  that  induced 
the  amendment  which  reduced  the  maximnm 
levy.  Both  bills  were  sent  to  the  Governor 
and  he  approved  them  on  the  same  day,  but 
the  evidence  does  not  show  which  he  ap- 
proved first.  In  this  case  it  is  proper  for  tbe 
court  to  take  Into  consideration  the  intent 
of  the  Legislature  in  passing  snid  two  bills. 

[2]  It  is  a  well-recognized  rule  of  statutory 
construction  that  the  legislative  Intent  Is 
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to  be  obtained  from  tbe  language  employed, 
which,  when  ambiguous  or  contradictory, 
U  to  be  viewed  In  the  Ught  of  the  circum- 
stances which  Induced  the  enactment,  and  the 
purpose  sought  to  be  accompllsbed.  Scbaed* 
ler  T.  Cidnmbla  Contract  Co.,  67  Or.  412,  ISS 
Pac.  636. 

House  Bill  393  was  enacted  for  tbe  purpose 
of  amending  many  sections  of  tbe  then  ex- 
isting school  law ;  wbUe  House  B\ll  74  was 
for  the  sole  purpose  of  amending  <xie  sec- 
tion. The  rule  Is  where  tbere  is  one  statute 
dealing  with  one  subject  In  general  and  com- 
prehensive terms,  and  another  dealing  with 
tbe  same  subject  In  a  more  minute  and  def- 
inite way,  the  two  should  be  read  t<«ether 
and  harmonized,  If  possible,  with  a  view  to 
giving  effect  to  a  consistent  legtslatlTe  policy, 
but  to  tbe  extent  of  any  necessary  repugnan- 
cy between  them  the  special  wUl  prevail  over 
tbe  general  statute.   36  Cyc.  1101. 

This  court  held  in  Colbum  t.  Wilson,  24 
Idaho,  94,  1^  Paa  S79,  that  legislative  acts 
should  be  construed  in  the  light  of  the  pur- 
poses for  which  they  were  enacted. 

We  think  from  a  c(xislderatIon  of  tbe  his- 
tory of  tbe  enactment  of  said  two  laws  tbe 
Legislature  tntended  to  and  did  fix  the  maxl- 
mnm  levy  at  S  mills. 

We  therefore  conclude  that  the  judgment 
of  the  trial  court  must  be  affirmed,  and  it  Is 
so  ordered*  with  costs  In  favor  (tf  the  re- 
vpondoit. 

BUDGB  and  HOBQAN,  JJ.,  dHunir. 


(28  UsllO,  m) 

NAMPA  &  HBRIDIAN  IRR.  DI8T.  T.  PD- 
TBIB  etaL 

(Supreme  Court  of  Idaha   fNoT.  20,  1915.) 

1.  Watbbs  and  Wateb  Coubsbs  «=»228— 
Ibbioatjon  Dibibicts— Comtbact  fob  Wa- 
ter Supply— VAUDiTT—PBOCBBDinoa. 

Section  2401,  Rev.  Codes,  under  title  14, 
"Irrigation  Distncts,"  authorizea  special  statu- 
tory proceedings,  which  may  be  brought  by  the 
board  of  directors  of  an  irrigation  district  in 
the  district  court  to  determine  the  validity  of 
the  successive  steps  taken  under  the  provi^ons 
of  this  title  for  the  purpose  of  authorising  the 
district  to  enter  into  a  contract  with  the  Unit- 
ed States  as  provided  by  sections  2897  and  2398, 
Bev.  Oodes.  This  proceeding  is  not  brought  for 
the  purpose  of  assessing  benefits  to  the  lands 
within  such  irrigation  district 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  «=322a] 

2.  Watebs  AiTD  Wateb  Coubsbs  <e»228— 

iBBIOATIOIf  DiSTBICTS— CoNTBACTB  FOB  WA- 
TBB  SnPPLT. 

The  authority  of  an  irrigation  district  to 
enter  Into  contracts  with  the  United  States  to 
supply  water  for  the  irrigation  of  arid  lands,  or 
supplemental  water  rights,  or  both,  within  the 
jurisdiction  of  the  district,  is  provided  under 
sections  2397  and  2398,  Rev.  Codes.  Pioneer 
Irr.  Dlst  V.  Stone.  28  Idaho,  344.  130  Pac 
3^  dted  and  followed. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
Bter  Courses,  Dee.  Dig.  «=9228.] 


3.  Watebs  and  Wateb  Coubsbs  «=»228— : 

IBRIG&TION  DIOTRICTS  —  CONSTBUCnOK  Of 
DbAIN  S— CONTBACTS. 

Boards  of  directors  of  irrigation  districts 
are  authorised,  upon  compliance  with  sections 
2306-2401,  Rev.  Codes,  to  contract  with  the 
United  States  for  the  construction,  conjunc- 
tively, of  a  drainage  system  for  the  purpose  of 
properly  draining  water-logged  lands  within 
tbe  jurisdiction  of  such  districts.  Bissett  v. 
Pioneer  Irr.  Dlst,  21  Idaho,  98,  120  Pac  461, 
and  Pioneer  Irr.  Dist.  r.  Stone,  supra,  cited  and 
followed, 

[Ed.  Note—For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  ^228.] 

4.  Watsbs  ahd  Wateb  Coubsbs  <^=>222 — 
Ibbioation   Districts  —  Contbacts  With 

FeDEBAL  GOVEBNUEIfT. 

^e  Secretary  of  the  Interior,  by  an  act 
of  Congress  of  June  17,  1002.  linown  as  tbe 
Reclamation  Act  (32  Stat  388,  c.  1003  ;  7  Fed. 
Stats.  Aon.  1098;  TJ.  &  Comp.  St  1913,  H 
4700-4708).  an  act  of  Congress  of  February  21, 
1011.  known  as  the  Warren  Act  (86  Stat  926, 
c  141 ;  U.  S.  Comp.  St  1913,  »  4738-4740), 
and  the  subsequent  act  of  Oongresa  passed  Au- 
gust 13,  1014,  known  as  the  Reclamation  Ex- 
tension Act  {SS  SUt  686.  c  247),  U  authorised 
to  enter  Into  a  contract  with  an  irrigatiott  dis- 
trict to  supply  water  to  irrigate  arid  lands  or 
to  supplement  water  rights  for  lands  partially 
irri^ted  within  the  jurisdiction  of  such  irrl- 

gation  district,  and  also  to  contract  with  such 
■rigation  district  for  tlie  joint  construction  of 
a  proper  drainage  system  where  the  water- 
logged condition  of  lands  witbin  said  district 
Is  partially  due  to  the  location  of  a  govenunent 
canal  and  water  flowing  therefrom. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec,  pig.  «»222.I 

6.  Watebs  and  Watbb  Coubsbs  •a>231-' 

IbBIGATION  DISTBJOTS— AaSESSUEnTS— Db- 
TBBHINATIOIT.' 

Where  a  contract  Is  entered  into  between 
an  irrigation  district  and  the  United  States, 
providing,  among  other  things,  that  arid  lands 
within  the  jurisdictioa  of  the  irrigation  district, 
in  order  to  secure  a  full  water  right  from  a 
government  project,  shall  be  assessed  not  to 
exceed  $76  per  acre,  such  contract  is  subject' 
to  tbe  laws  of  this  state  governing  irrigation 
districts  and  to  tbe  apportiooment  of  benefits 
thereunder,  and  the  fixed  charfce  to  be  assessed 
against  the  lands  of  any  particular  landowner 
witbin  such  irrigation  district  for  such  water 
right  will  be  finally  determined  by  tbe  district 
court  of  the  judicial  district  within  which  said 
irrigation  district  is  located,  as  provided  by 
sections  2400-2408,  Rev.  Codes. 

[Ed.  Note— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  IMg.  i  320;  Dec  Dig. 
«=!>231.] 

6.  Watebs  and  Wateb  Coubsbs  <S=>231— 

IbBIGATIQN  DISTBICIB— ABSBSSUBnTS  —  Db- 

tebmination. 

The  same  rule  and  the  same  procedure,  as 
indicated  in  paragraph  5,  Is  to  be  followed  in 
the  assessment  of  benefits  with  reference  to  the 
sale  of  partial  water  rights  to  supplement  water 
rights  already  existing,  and  also  with  reference 
to  the  assessment  oi  benefits  incident  to  the 
construction  of  a  drainage  system  within  an  ir- 
rigation district 

[Ed.  Note.— B^OT  other  cases,  see  Waters  and 
Water  Courses,  Cent  IMg.  f  820;  Dec  Dig. 
«S3231.] 

7.  JuDQifBirr  «s>715— Ibbxoatiok  Dismors 
— AssEssHEin^RBa  Judicata. 

A  judgment  of  the  district  court  which  con- 
firms tbe  proceedings  of  an  irrigation  district 
fn  entering  into  a  contract  with  tbe  United 
States  to  supply  water  to  irrigate  lands  within 
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the  district,  and  provldiiiC  'or  the  Joint  con- 
struction of  a  drainage  Bystem,  Is  not  res  ju- 
dicata so  far  as  the  assessment  of  benefits  to 
the  lands  wittiin  the  district  is  concerned,  and 
does  not  preclude  statutor;  proceedings  for 
such  assessment 

[Ed.  Note.— For  other  cases,  see  JuAnnent, 
Gent.  Dig.  H  1244r-1246;  Dec  Dig.  «S9>715.] 

&  Watsbs  and  Watxb  Goubsbs  «=9224— Ib- 
BioATiON  District  Liaw— Oonbteitctiow. 
The  dominant  purpose  of  our  irrigation 
district  law  is  to  facilitate  the  economical  and 
permanent  reclamation  of  oar  arid  lands,  and 
it  must  be  the  constant  aim  of  judicial  construc- 
tion to  eCTectuate  that  purpose  so  far  as  con- 
sistent with  the  whole  Dod;  of  our  law.  The 
continued  existence  of  an  irrigation  district  de- 
pends upon  its  ability  to  furnish  water  to  land 
already  within  the  district  stability  and 

efficiency  of  the  district  as  a  quasi  municipal 
corporation  also  depends  upon  the  power  to 
construct  proper  drainage  within  its  limits.  In 
the  absence  of  either  the  rinht  to  fumidi  an 
adequate  water  supply  or  ctmstmct  an  effectiTe 
drainage  system,  the  very  purpose  and  object  of 
the  district  would  be  thwarted,  and  the  growth 
and  develo[>njent  of  the  state  retarded  to  its 
serious  detriment 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses*  Cent  Dig.  8S  315,  816;  Dec 
Dig.  «=»224!F 

9.  Watkbs  and  Water  Coubses  ^=^2S1—Ik- 
sioATiON  DisTBicT»— 'Assessment  or  Bbns- 

nrS^TATE  AND  PSDERAI.  LiAW. 

Congress  has  the  undoubted  power  to  re- 
strict the  right  to  the  use  of  water  furnished 
from  government  projects  to  160  acres  standing 
in  the  name  of  any  one  landowner.  Having  the 
power  to  dispose  of  the  right  to  the  use  of  wa- 
ter made  available  by  the  completion  of  a  recla- 
mation project.  Congress  is  in  a  position  to  fix 
the  terms  and  conditions  of  the  use  and  to  au- 
thorise the  Secretary  of  the  Interior  to  perform 
any  and  all  acta  and  to  main  such  rules  and 
r^nlations  as  may  be  necessary  and  proper  for 
the  purpose  of  carrying  its  legislation  into  full 
force  and  effect  Bat  the  exercise  of  such  pow- 
a  by  Congress  does  not  imply  the  assumption  of 
federal  authority  to  classify  or  control  the  as- 
sessment of  benefits  to  lands  within  an  irriga- 
tion district  organized  under  the  laws  of  this 
state,  although  such  lands  may  also  be  em- 
braced within  a  federal  reclamation  project 

[Ed.  Note—For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  380;  Dec  Dig. 
«=>281.] 

Morgan,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Canycm  Coun- 
ty; Ed.  L.  Bryan,  Judge. 

Action  by  tbe  Nampa  &  Meridian  Irriga- 
tion District  against  J.  G.  Petrie  and  others. 
From  judgment  for  plaintiff,  d^endants  ap- 
peal.  Affirmed. 

J.  B.  Bldrldge  and  Floyd  G.  White,  botb 
of  Boise,  for  appellants.  H.  B.  McElroy  and 
B.  E.  Stontemeyer,  both  of  Boise,  for  re- 
spondent 

BUDGE,  J.  The  original  petition  In  this 
case  was  filed  February  8,  1915,  by  the  Nam- 
pa ft  Meridian  Irrigation  district  for  the  ex- 
amination, approval,  and  conflnnatlon  by  the 
district  court  of  a  contract  wltb  tbe  govern- 
ment of  tbe  United  States  under  wblch  cer- 
tain arid  lands  within  the  jurisdiction  of  the 
Nampa  &  Meridian  Irrigation  district  are  to 
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be  supplied  wltb  water  for  Irrlgatton,  and  to 
proTlde  for  tbe  drainage  of  lands  wttbln  said 
Irrigation  district  whldi  are  water-logged,  as 
well  as  to  secure  supplemental  storage  water 
for  the  purpose  of  furnishing  an  adequate 
supply  of  water  to  properly  irrigate  lands 
within  said  district  that  are  now  being  par- 
tially supplied  through  the  Bldenbangh  Ca- 
nal, owned  and  operated  by  the  Nampa  ft 
Meridian  Irrigation  district  The  court,  upon 
tbe  filing  of  said  petition,  ^tered  an  order 
fixing  tbe  22d  day  of  March,  1915,  for  tbe 
hearing  of  tbe  petition.  A  d^nrrer  to  the 
petltltm  waa  Interposed  by  J.  Q.  P^ite  et  aL, 
setting  forth  numerous  objections  to  Us  form 
and  suffldency,  wblch  said  demnrrw  was  in 
part  confessed ;  and  thereafter,  on  March  81, 
1915,  an  amended  petition  was  filed. 

Said  amended  petition,  inter  alia,  alleges 
ownership  by  the  Nampa  A  Meridian  irriga- 
tion-district of  the  Rldoibaugb  Oanal,  that 
said  canal  has  a  capacity  sufficient  to  Irri- 
gate only  27,000  acres  of  land  within  the 
boundaries  of  said  district,  and  that  there 
are  within  the  bonndarlM  of  this  district 
44,000  acres  of  land  which  have  not  been  ir- 
rigated, for  the  reastn  that  the  supply  of 
water  fuml^ed  by  the  district  is  inadequate. 
It  further  alleges  that  the  United  States,  by 
and  through  Its  reclamation  serrloe,  la  w- 
gaged  In  the  construction  of  an  irrigation 
project  to. properly  Irrigate  said  44,060  acres 
of  land  within  the  bonndaiies  of  the  Mampa 
&  Meridian  irrigation  district 

It  also  appears  frcnn  the  petltlim  that  as 
an  unavoidable  conseqnoice  of  tlw  location 
of  the  goTemmoit  canal  oa  tbe  higher  land, 
being  what  Is  known  as  the  New  York  Canal, 
and  the  use  of  water  on  such  land  tea  Irri* 
gatioo,  as  well  as  the  carriage  of  water  in 
the  Bldmbani^  Canal  and  the  use  of  water 
therefrom  for  irrigation,  being  the  only 
source  of  arttfldai  water  supply  in  that  lo- 
cality, tbe  surface  waste  watm  and  the  on- 
dei^round  seepage  waters,  resulting  from 
the  carriage  of  water  In  the  canals  and  the 
irrigation  of  the  lands,  move  In  a  northerly 
direction  across  tbe  lands  of  the  district  to 
their  drainage  outlet  in  Boise  river.  This 
drainage  water  had  water-lo^ed  approxi- 
mately 2,706  acres  of  the  lands  watered  from 
the  Rldenbaogh  Canal  and  1,784  acres  of  the 
dry  lands  within  tbe  district,  up  to  tbe 
mtmth  of  November,  1913.  This  affected  area 
is  constantly  increasing,  and  It  is  proposed, 
as  a  part  of  tbe  general  plan  of  the  Namiia  ft 
Meridian  irrigation  district  In  its  contract 
with  the  United  States  of  America,  to  pro- 
vide for  the  proper  dndnagOi  by  the  con- 
struction of  a  drainage  system,  of  the  lands 
thus  affected. 

The  petition  also  alleges  that,  when  the 
Boise  project  was  first  promoted,  landowners 
of  land  in  that  project  organized  a  corpcra- 
tlon  known  as  the  Payette-Bolse  'nCater  Us- 
ers' Assodatton,  Limited,  at  the  Instance  of 
tbe  United  States  redamation  service,  which 
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was  to  be  a  means  whereby  the  reclamation  ( 
serrlce  might  deal  collectively  with  the  land- 
owners m  that  district  who  were  required  to 
purchase  stock  in  said  corporation  and  to 
enter  into  contracts  for  securing  water  rights 
for  th^  lands  from  the  Boise  project;  that 
the  water  rights  distributed  by  the  Nampa  & 
Meridian  Irrigation  (^strict  from  the  Blden* 
baugh  Canal  are  not  full  season  rights,  but 
are  subject  to  cut  In  the  latter  part  of  the 
irrigation  season;  that  a  large  number  of 
the  landowners  In  that  irrigation  district 
who  were  receiving  water  from  the  Blden- 
haugb  Canal  entered  into  agreements  with 
the. Payette-Boise  Water  Users'  Association, 
Limited,  for  the  purpose  of  securing  a  sup- 
plemental water  supply  of  stored  water  from 
the  Boise  project  for  use  on  their  lands  dur- 
ing low-water  season;  that  it  Is  proposed  in 
the  contract  between  the  Nampa  &  Meridian 
irrigation  district  and  the  United  States  of 
America  that  these  individual  contracts  be-, 
tween  the  landowners  and  the  Pajette-Bolse 
Water  Users'  Assodation,  Limited,  be  can- 
celed, and  that  the  landowners  purchase  from 
the  United  States  such  amounts  of  stored  wa- 
ter through  the  Nampa  &  Meridian  Irriga- 
tion district  as  have  been  applied  for  by  such 
landowners,  an^  no  more,  the  same  amount- 
ing to  approximately  880  acre-feet,  and  cost- 
ing $24,840,  which  will  be  a  charge  assessed 
only  against  landowners  within  said  district 
who  have  made  application  for  supplemental 
water;  that  the  plan  for  drainage  and  the 
acQulsition  of  water  rights  was,  by  resolu- 
tion of  the  board  of  directors  of  the  Nampa 
&  Meridian  irrigation  district,  adopted,  and 
the  proposed  contract  between  the  district 
and  the  United  States  entered  into  after  the 
same  had  been  examined  and  approved  by 
various  competent  engineers,  including  the 
state  engineer  of  the  state  of  Idaho;  that 
notice  of  election  was  duly  given  and  the 
election  subsequently  beld ;  and  that  1,206 
votes  were  cast  for,  and  160  against,  the  con- 
tract, and,  it  appearing  that  more  than  two- 
thirds  of  the  electors  of  the  district  had  vot- 
ed for  the  contract,  it  was  declared  carried. 

To  this  petition  a  demurrer  was  filed,  and 
by  stipulation  of  counsel  overruled.  On  May 
1,  1915,  defendants  filed  their  answer  and 
cross-complaint  to  the  amended  petition,  in 
which  they  admit  paragraphs  1,  2,  and  6  to 
15,  inclusive,  of  the  allegations  contained 
therein,  which,  upon  examination.  Is  an  ad- 
mission, of  a  full  compliance  with,  and  due 
performance  of  each  and  every  act  required 
by,  section  2396,  Rev,  Codes,  on  the  part  of 
the  irrigation  district  prior  to  submitting  for 
examination,  approval,  and  confirmation  the 
contract  in  this  case  to  the  district  court  of 
the.  Judicial  district  wherein  said  irrigation 
«yatem  Is  located. 

We  will  not  recite  seriatim  the  denials  and 
the  affirmative  allegations  contained  In  de- 
fendants' answer  or  the  allegations  of  their 
cross-complalnt,  the  substance  of  all  of  which 
la:  First,  that  the  district  cannot  enter  into 


I  a  contract  to  purchase  water  rights  from  the 
government  for  the  irrigation  of  dry  lauds 
lying  within  the  irrigation  district;  second, 
that  the  district  has  no  Jurisdiction  to  con- 
struct a  drainage  system  In  conjunction  with 
the  United  States;  third,  that  the  district  has 
no  authority  to  purchase  stored  water  rights 
from  the  government  project  to  supplement 
rights  in  the  Ridenbaugh  Canal  to  irrigate 
lands  within  said  Irrigation  district  to  which 
that  canal  is  appurtenant  To  the  cross-com- 
plalnt of  the  defendants  petitioners  filed  an 
answer. 

Upon  the  issues  thus  made  the  case  was 
tried  by  the  court  without  a  Jury,  and  Judg- 
ment was  thereupon  entered  In  favor  of  the 
Nampa  &  Meridian  Irrigation  district  con- 
firming the  proceedings  taken  to  secure  and 
provide  for  the  authorisation  and  execution 
of  the  contract  between  the  United  States, 
the  Fayette-Boise  Water  Users'  Association, 
and  the  Nampa  &  Meridian  irrigation  dis- 
trict, and  confirming,  approving,  and  declar- 
ing said  contract  valid;  from  which  Judg- 
ment the  defendants  prosecute  this  appeal. 

It  will  be  -seen  from  an  Inspection  of  the 
contract  which  the  irrigation  district  seeks 
to  enter  into  with  the  United  States,  and  to 
which  appellants  object,  that  there  are  three 
things  desired  to  be  accomplished:  First,  to 
buy  water  rights  from  the  government  for 
44,060  acres  of  land  within  the  dl^rlct  whidti 
Is  arid  In  character  and  whldi  cannot  be  Ir- 
rigated from  any  other  known  water  sup- 
ply; second,  to  contract  for  the  supply  of 
stored  water  to  supplement  water  rights  now 
furnished  to  lands  within  the  district  from 
the  Ridenbaugh  Canal,  owned  and  operated 
by  the  irrigation  district ;  third,  to  secure  a 
drainage  system  in  conjunction  with  the 
United  States  reclamation  service  for  the 
proper  drainage  of  water-logged  lands  with- 
in the  district 

[1]  This  is  a  special  statutory  proceeding 
authorized  by  secUon  2401,  Rev.  Oodea,  wbl^ 
provides,  among  other  things: 

"The  board  of  directors  of  the  irrigation  dis- 
trict shall  file  in  the  district  court  the  coun- 
ty in  which  their  office  is  situated  a  petition, 
praying  in  effect  that  the  proceedings  afore- 
said may  be  examined,  approved  and  confirmed 
the  court  •  •  •  That  after  the  organiza- 
tion of  the  district  is  complete,  a  petition  may. 
be  filed  for  the  confirmation  ot  the  proceedings 
so  far,  or  after  the  autborlKfttion  of  any  issue 
of  bonds  such  petition  may  be  so  filed.  •  *  *  >* 

And  it  is  brought  for  a  confirmation  to  the 
extent  only  of  determining  the  legality  of 
the  proceedings  authorizing  the  district  ,to 
enter  into  the  contract  with  the  United 
States,  and  not  for  the  purpose  of  the  assess- 
ment of  benefits  to  the  lands  within  the  ir- 
rigation district 

The  proceedings  sought  to  be  examined, 
approved,  and  confirmed  by  the  court  in  this 
action  are  prescribed  by  section  2396,  Rev. 
Codes,  and  are.  In  substance:  (1)  That  the 
board  of  directors  shall,  by  a  resolution  en- 
tered on  Its  records,  formulate  a  general  plan 
ot  Its  proposed  operations;  (2)  for  the  pur- 
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pose  of  ascertaining  Qie  cost,  surveys  must 
be  made  under  the  direction  of  competent  en- 
gineers; (3)  these  most  be  submitted  to  the 
state  engineer,  and  be  must  make  a  report; 
(4)  the  board  must  determine  the  amount 
necessary  and  call  an  election  and  submit  the 
question  of  whether  the  right  to  enter  into 
an  obligation  with  the  United  States  in  the 
manner  as  In  said  section  provided  shall  be 
authorized ;  (5)  the  election  must  be  held  in 
the  manner  provided,  and  the  result  declared, 
and,  if  two-thirds  of  the  electors  shall  vote 
for  the  contract,  It  must  be  declared  carried, 
and  the  district  will  be  authorized  to  make 
the  contract  It  is  alleged  In  the  petition 
that  all  of  these  statutory  requirements  were 
compiled  with  by  the  irrigation  district, 
which  is  admitted  by  the  answer  of  the  do- 
fendants. 

12]  The  right  of  an  Irrigation  district  to 
enter  into  contracts  with  the  United  States 
to  supply  water  for  irrigation  of  arid  lands 
or  supplemental  water  rights,  or  both,  with- 
in the  Jurisdiction  of  the  Irrigation  district. 
Is  provided  under  sections  2397  and  2398, 
Rev.  Codes.  Pioneer  Irr.  DlstT  v.  Stone,  23 
Idaho,  344,  130  Pac.  382;  HUlcrest  Irr.  Dist 
V.  Brose,  24  Idaho,  376,  133  Pac.  663. 

[3]  The  case  Of  Blssett  v.  Honeer  Irr. 
JOlst.,  21  Idaho,  98,  120  Pac.  461,  supporfcg 
the  position  taken  by  the  Nampa  &  Meridian 
Irrigation  district  to  the  effect  that  it  has 
authority  upon  compliance  with  the  statutes 
of  tbla  Rtate  governing  Irrigation  districts,  to 
entar  into  a  contract  with  the  United  States, 
ana  to  act  conJuxicttTely  in  the  constniction 
of  a  drainage  a^em  for  the  purpose  of  prop- 
erly draining  watei^lo^fed  lands  within  said 
district 

[4]  That  the  Secretary  of  tlie  Interior  has 
the  power  to  enter  into  a  contract  to  sup- 
ply water  to  an  irritation  district  under  the 
provisions  of  tlie  act  of  Congress  trf  June  17, 
1902,  known  as  the  Bedamation  Act  (32  Stat 
at  U  888;  7  Fed.  StatS.  Ann.  1098;  U.  S. 
Comp.  St  1913,  li  4700H1708),  we  think  there 
can  be  no  donbt  If  there  was  any  doubt  of 
the  authority  of  that  facial  to  enter  Into 
anch  cwtracta,  tt  was  clearly  removed  by  the 
act  of  Congress  of  Fetouary  21. 1911.  known 
as  the  Warren  Act  (36  Stat  at  L.  025.  %  2 
[U.  S.  Comp.  St  lBt&,  I  4739D.  and  the  sub- 
sequent enactment  of  Congress  passed  Au- 
gust 13, 1914.  known  as  the  Reclamation  Ex- 
tension Act  diapter  247.  |  7,  88  Stat  688u 

[S]  The  contract  provides,  among  other 
tblngs,  that  the  arid  lands  wltliln  the  Irri- 
gation district,  in  order  to  secure  a  full  wa- 
ter rig^t  from  the  Boise  project  shall  be  as- 
sessed not  to  exceed  97S  vet  acre.  The 
amount  therefore,  that  will  be  eventually  a 
fixed  charge  under  the  contract  against  the 
land  of  any  particular  landholder  within  the 
district  win  be  Anally  determined  by  the  dis- 
trict court  upon  the  assessment  of  benefits 
88  provided  under  sections  2400-2403,  Rev. 
Codes.  If  it  should  be  determined  by  the 
district  oonrt  that  any  lands  within  the  dis- 


trict are  not  benefited  by  reason  of  the  ap-. 
plication  of  water  thereon,  then  n<^  benefits 
can  be  assessed  against  them  and  no  injus- 
tice can  be  done  the  landowner.  While,  on 
the  other  hand,  should  the  district  court  find 
that  by  reason  of  the  application  of  the  wa- 
ter under  the  contract  the  value  of  the  land 
is  increased  and  the  owner  is  thereby  bene- 
fited, no  wrong  can  result  to  him  by  reason 
of  the  assessment  of  such  benefits. 

[6]  The  contract  Is  subject  to  the  laws  of 
this  state  governing  irrigation  districts  In 
the  assessment  of  benefits.  And  the  same 
principle  of  law  will  apply  to  the  assess* 
ment  of  benefits  under  the  contract  here  un- 
der consideration  as  was  applied  in  the  case 
of  Enowles  v.  New  Sweden  Irr.  Dlst.,  16 
Idaho  (on  rehearing)  235.  101  Pac.  87.  In 
which  case  it  was  held  by  this  court  that: 

"Where  a  party  owns  his  own  water  right 
and  would  not  receive  any  benefits  from  the  or> 
ganization  of  the  district,  he  may,  opoD  proper 
abowiog,  have  his  land  excluded  from  toe  ui*- 
trict  and  from  assessment,"  by  appearing  in  Uw 
proper  forum  for  that  purpose. 

Accordingly,  If  there  are  any  lands  with- 
in the  Nampa  &  Meridian  Irrigation  district 
which  are  subject  to  irrigation  from  the  wa- 
ters received  under  the  contract  from  the 
Boise  project  which  have  a  water  right  in 
whole  or  in  part  or  that  will  not  be  benefited 
1^  reason  of  the  contract  entered  into  be- 
tween the  United  States  and  the  Irrigatioa 
district  said  lands  will  not  be  subject  to 
assessment  in  excess  of  benefits. 

Section  240(^  Rev.  Codes,  provides  that  no- 
tice shall  be  ^ven  to  eadi  of  the  landowners 
of  the  time  and  place  the  board  of  direc- 
tors wlU  make  the  assessment  of  benefits, 
when  a  bearing  wlR  be  given  to  eatdi  owner 
of  land  vrltbln  the  district  and  his  lands 
will  be  classified  and  assessed  according  to 
benefits  received.  Should  any  landowner 
make  (AJectlon  to  said  assesamoit  or  any 
part  tliereof  t)efore  said  board,  and  said  ob- 
jection la  overruled  by  the  board,  and  the 
landowner  does  not  consent  to  the  assess- 
ment aa  finally  determined,  such  obJecti<Hi 
shall,  without  further  proceedings,  be  r^ard- 
ed  as  appealed  to  the  district  court  and  to  be 
beard  at  tlie  said  proceedtngi|  to  confirm  as 
aforesaid.  Like  objections  may  be  urged  by 
landownera  who  may  be  alfected  by  the 
drainage  system  or  stored  supplemental  wa- 
ter rights. 

Section  2403,  Rev.  Codes,  among  other 

things,  provides: 

"Ite  court  shall  disregard  every  error,  irreg- 
ularity or  omission  which  does  not  affect  the 
snbstantial  rights  of  any  party,  aqd  If  the  court 
shall  find  that  said  assessment,  list  and  ap- 
portionment are  in  any  substantial  matter  er- 
roneous or  unjust,  the  same  shall  not  be  return- 
ed to  said  board,  but  the  court  shall  proceed 
to  correct  the  same  so  as  to  conform  to  this 
title  and  the  rights  of  all  parties  in  the  prent- 
isea,  and  the  final  order  or  decree  of  the  court 
mny  approve  and  confirm  such  proceedings  in 
part,  and  disapprove  other  parts  of  said  pro- 
ceedings ;  and  *  *  *  the  court  shall  correct 
all  the  errors  in  the  assessment,  apportionment 
and  distribution  of  coats  as  above  provided,  and 
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render  a  final  decree  approving  and  confirtniag 
all  of  the  said  proceedings.  *  *  •" 

[7]  A  Judgment  of  the  district  court  In  af- 
firming ttie  proceedings  of  the  Irrigation  dis- 
trict in  entering  into  a  contract  with  the 
United  States  to  supply  water  to  Irrigate 
lands  within  the  district  and  to  proTlde  for 
the  joint  construction  of  a  drainage  system 
Is  not  res  judicata,  so  far  as  the  assessment 
of  benefits  to  the  lands  within  the  district 
Is  concerned,  and  does  not  preclude  statutory 
proceedings  for  such  assessment 

[t]  The  dominant  purpose  of  our  Irrigation 
district  law  Is  to  facilitate  the  economical 
■and  permanent  reclamation  of  our  arid  lands, 
and  It  must  be  the  constant  aim  of  judicial 
ctmstractlon  to  effectuate  that  purpose  so  far 
as  co^n^tent  with  the  whole  body  of  our  law. 
The  continued  existence  of  an  irrigation  dis- 
trict depends  upon  its  ability  to  furnish  wa- 
ter to  landowners  within  the  district.  The 
stability  and  efficiency  of  the  district  as  a 
qaasi  municipal  corporation  also  dei>endB 
upon  the  power  to  construct  proper  drainage 
within  Its  limits.  In  the  absence  of  either 
tbe  right  to  furnish  an  adequate  water  sup* 
ply  or  to  oonstTDCt  an  effectlTe  drainage  sys- 
tem, the  very  purpose  and  object  of  the  dis- 
trict would  be  thwarted,  and  the  growth  and 
development  of  the  state  retarded  to  Its  seri- 
ous detriment 

The  contract  In  question  proTldes,  among 

other  things,  that: 

"The  district  agrees  to  distribute  the  amount 
of  water  delivered  to  it  by  the  United  States 
under  this  contract  in  full  compliance  with  the 
provieiona  of  said  Reclamation  Act  of  Jane  17, 
1002,  and  the  rules  and  regulations  thereunder, 
and  to  use  and  distribute  the  same  only  upon 
the  lands  within  the  District,  and  in  compliance 
with  the  provisions  of  section  2  of  the  Act  of 
Congress  of  February  21.  1911  ffld  Stat  at  U 
925  fU.  S.  Comp.  St  1918,  f  473B]),  known  as 
the  Warren  Act" 

Section  5  oi  the  Beclamatlfai  Act  of  June 
17. 1902  (U.  8.  Camp.  St  1018. 1  4704),  snpra, 
among  other  things,  provides: 

"No  right  to  the  use  of  water  for  land  in 
private  ownership  shall  be  sold  for  a  tract  ex- 
ceeding one  hundred  and  sixty  acres  to  any  one 
landowner,  and  no  such  sale  shall  be  made  to 
any  landowner  unlesa  he  be  an  actual  bona  fide 
Teudent  on  such  land,  or  occupant  thereof  ro- 
sidiug  in  the  neighborhood  of  said  land.  •  *  «  " 

Section  10  of  said  act  (section  470S)  pso- 
Tldes: 

"That  the  Secretary  of  the  Interior  is  here- 
by authorized  to  perform  any  and  all  acts  and 
to  make  such  rules  and  regulations  as  may  be 
necessary  and  propcor  far  the  purpose  of  carry- 
ing the  provWons  of  this  act  into  full  force  and 
eifect" 

The  Secretary,  Jn  order  to  carry  oat  the 
purposes  of  the  reclamation  act  and  In  pur- 
soance  thereof,  issued  a  general  reclamation 
circular  daring  the  year  1900,  and  reissued 
■aid  drcnlar  from  time  to  tlme^  the  last  being 
on  February  6,  1913.  In  this  drcolar  the 
Secretary  of  the  Interior  fixed  a  limit  of  resi- 
dence In  the  neighborhood  ot  said  land  at  a 
maximum  of  60  miles,  a|id  farther  provided 
that  this  limit  of  distance  may  be  varied  de- 


pending on  local  conditions.  Tills  circular 
also  restricted  the  right  to  the  use  of  water 
obtained  from  a  government  project  by  any 
one  landowner  to  160  acres  of  irrigable  land. 

The  act  of  Congress  of  February  21,  1011, 
known  as  the  Warren  Act  .(30  Stat  at  L.  02S), 
in  section  2  (section  4789)  provides: 

"That  in  carrying  oat  the  providons  of  said 
reclamation  act  and  acts  amendatory  thereof  or 
supplementary  thereto,  the  Secretary  of  the  In- 
tef  ior  is  authorized,  upon  such  terms  as  may  be 
agreed  upon,  to  co-operate  with  irrigation  dis- 
tricts, water  users'  associations,  corporations, 
entrymen  or  water  users  for  the  coDstructk>n 
or  use  of  such  reservoirs,  canals,  or  ditches  as 
may  be  advantageously  used  by  the  government 
and  irrigation  districts,  water  users'  associa- 
tions, corporations,  entrymen  or  water  users  for 
impounding,  delivering  and  carrying  water  for 
irrigation  purposes:  •  •  •  Provided  further, 
that  water  shall  not  be  furnished  from  any 
such  reservoir  or  delivered  through  any  such 
canal  or  ditch  to  any  one  landowner  in  excess 
of  an  amount  sufficient  to  irrigate  one  hundred 
and  sixty  acres.   •   •   • " 

The  act  of  Congress  passed  August  13* 
1914,  known  as  the  Reclamation  Extension 
Act  (section  7),  provides: 

"That  the  Secretary  of  the  Interior  ia  hereby 
authorized,  in  his  discretion,  to  designate  and 
appoint,  under  such  rules  and  reguTationa  as 
he  may  prescribe,  the  legally  organized  water 
users*  association  or  irrigation  district,  under 
any  reclamation  project,  as  the  fiscal  agent  ot 
the  United  States  to  coUect  the  annual  pay- 
ments on  the  construction  charge  of  tbe  project 
and  the  annual  charges  for  operation  and  main- 
tenance and  an  penalties.  •  •  88  Stai. 
688. 

It  will  therefore  be  observed  that  the  act 
of  Congress  of  February  21,  1911,  known  as 
the  Warren  Act,  and  the  subsequent  act  of 
Congress  passed  August  13,  1014,  known  as 
the  Reclamation  Extension  Act,  make  no  pro- 
vision for  resid^ce  upon  tbe  lands  to  be  Ir- 
rigated from  the  waters  of  a  government 
project  The  acts  of  June  17,  1902,  and  of 
February  21,  1911,  both  provide,  however, 
that  water  shall  not  be  furnished  from  any 
such  reservoir  or  delivered  through  any  such 
canal  or  ditch  to  any  one  landowner  In  excess 
of  an  amount  sufficient  to  Irrigate  100  acres. 
Consequently  any  owner  of  land  within  a 
government  project  or  an  irrigation  district 
cannot  secnre  the  use  of  water  from  a  govern- 
ment project  In  excess  of  an  amount  sufficient 
to  irrigate  160  acres,  whether  he  owns  more 
than  that  amo^t  at  acreage  in  sn<di  district 
or  not 

The  r^nlatlons  of  the  Secretary  of  the  In- 
terior, heretofore  referred  to,  contain  the  fol- 
lowing  provlsicm: 

"Holders  of  more  than  160  acres  of  irricable 
land  within  a  reclamation  project  must  sell  or 
dispose  of  all  In  excess  of  that  area  before  they 
can  receive  water." 

Tb&  contract  proposed  to  be  entered  Into 
between  tbe  United  States  and  the  Nampa 
&  Heildian  irrigation  district,  as  b^ore  stat- 
ed, provides  that  the  district  will  distribute 
the  water  to  the  purchasers  of  water  ri^ts 
under  the  acts  of  Congress  and  the  regula- 
tions of  the  Secretary  ot  the  Interior,  supra. 
This  provlslcn  of  the  contract  Is  strenuously 
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proteflted  against  by  appellants  for  the  rea- 
son, as  tbey  contend,  that  a  landowner  with- 
in the  district  who  owns  land  In  excesis  of 
160  acres  wonld  be  forced  to  dispose  of  all 
the  lands  he  possesses  in  excess  of  160 'acres, 
or  suffer  the  consequ^ces  of  being  taxed 
for  all  his  lands,  yet  be  denied  water  for 
the  same  in  excess  of  160  acres.  The  re- 
striction nnder  the  above  regulation  is  to 
the  use  of  the  water.  The  landowner  who 
has  land  In  excess  of  160  acres  may  permit 
the  whole  thereof  to  be  assessed  with  a  gov- 
ernment water  right,  rather  than  Insist  that 
only  160  acres  be  so  assessed,  as,  although 
he  might  be  able  to  secure  only  enough  water 
to  Irrigate  160  acres  for  his  own  use,  the 
balance  of  his  land  would  be  provided  with 
a  permanent  water  right  which  he  might 
dispose  of  within  a  reasonable  time;  7>r, 
upon  the  apportionment  of  benefits,  it  may 
be  determined  that  none  of  his  land  would 
be  liable  to  assessment  of  benefits  for  a  wa- 
ter right,  or  that  no  greater  portion  of  his 
land  than  160  acres  would  be  susceptible  of 
Irrigation  and  to  the  assessment  of  benefits'. 

[9]  There  can  be  no  doubt  that  Congress 
has  the  power  to  restrict  the  right  to  the  use 
of  water  furnished  from  goTemment  projects 
to  160  acres  standing  In  the  name  of  an  in- 
dividual, but  we  do  not  think  that  body 
would  assume  the  authority  to  control  the 
beneOts  which  ml^t  be  assessed  to  lands 
within  an  irrigation  district  organized  under 
the  laws  ot  this  state. 

The  Dnited  States,  through  the  reclama- 
tion service  Iws  at  a  great  expense  con- 
structed the  Boise  project,  whereby  It  ac- 
quired for  sale  and  distribntion  ample  water 
for  the  proi)er  irrigation  of  the  lands  under 
said  project,  as  wdl  as  a  surplus  sufficient 
In  amount  to  properly  irrigate  the  arid  lands 
and  supplement  the  now  Inadequate  supply 
of  water  wlUiin  the  Nampa  ft  Meridian  irri- 
gation district,  and  has  offered  to  tlu  irriga- 
tion district  the  r^ht  to  the  use  of  said  suf* 
plus  water  nnder  the  stlpnlationB  contained 
in  the  proposed  contract.  Having  the  au- 
tJiority  under  the  law  to  dispose  of  the  right 
to  the  use  of  water  thus  acquired,  it  Is  in  a 
position  ta  fix  the  terms  and  conditions  ot 
its  use,  subject  to  the  power  of  the  court 
to  assess  beneflta  within  the  district  We 
are,  however,  aware  (tf  no  valid  reason  why 
we  should  anticipate  the  final  action  of  the 
district  court  In  assessing  the  benefits  to 
landowners  within  the  Irrigation  district  who 
own  land  in  excess  of  160  acres.  To  do  so 
would,  in  effect,  require  the  district  court  in 
this  proceeding  to  definitely  fix  the  benefits' 
to  be  assessed  at  a  stipulated  sum,  and  thus 
deprive  each  owner  of  the  land  within  the 
district  of  the  right  which  he  has  under  the 
statutes  of  this  state  to  prove  that  bis  par- 
ticular lands'  would  not  be  benefited  by  rea- 
son of  the  application  of  water  under  the 
contract.  Should  the  district  court  reach 
the  conclusion  that  a  landowner  who  holds 


Utie  to  lands  in  excess  of  160  acres  receives 
no  benefits,  or  that  his  benefits  would  be 
limited  to  only  160  acres  or  less  of  land, 
the  objection  so  strenuously  urged  against 
this  provision  of  the  contract  would  be  un- 
tenable. That  being  true.  It  necessarily  fol- 
lows that  the  objections  raised  at  this  time 
to  the  authority  of  the  irrigation  district  to 
enter  Into  the  contract  with  the  government 
by  reason  of  the  fact  that  possibly  a  serious 
injustice  may  be  done  to  landowpers  within 
the  district  who  own  lands  In  excess  of  160 
acres  l>efore  the  assessment  of  benefits  have 
been  made  cannot  be  considered  In  this  pro- 
ceeding. 

There  are  other  objections  than  those  we 
have  discussed  urged  by  counsel  for  appel- 
lants in  opposition  to  the  contract  sought  to 
be  entered  into  between  the  Mampa  &  Merid- 
ian Irrigation  district  and  the  United  States. 
However,  although  we  have  carefully  con- 
sidered each  and  every  objectlmi  urged,  we 
find  that  many  of  them  are  immaterial  so 
far  as  this  case  is  concerned,  and  are  not 
properly  before  as  for  d^^rmlnatlon  at  fbSa 
time. 

This  case  was  tried  In  the  district  court 
upon  the  theory  that  this  was  a  special  pro- 
ceeding brought  for  the  express  purpose  of 
having  the  proceedings  authorizing  the  Nam- 
pa &  Meridian  irrigation  district  to  enter  in- 
to the  contract  under  condderation  examined, 
approved,  and  confirmed  by  the  district 
court.  Counsel  for  appellants  have  taken  the 
position,  and  we  think  errcmeously,  that 
this  action  vras  brought  not  only  for  that 
punK>8e,  but  also  for  the  purpose  of  the  ap- 
portlonmoit  of  benefits  nnder  section  2390, 
Rev.  Codes ;  and  In  order  to  raise  this  ques- 
tion they  allied  in  th^  answer  affirma- 
tive matters  luvtdving  it  wbidi  were  ^olly ' 
immattelal  and  which  should  have  been 
stricken  firara  the  answer.  The  croachcom- 
plalnt  and  the  answn  to  the  crosa^mplaint 
were  likewise  immaterial,  and  were  sub- 
ject to  the  same  motian.  The  diatrict 
court  did  not  And  upon  any  ot  these  mntten, 
for  the  v&istm  that  they  were  Immaterial  In 
this  proceeding.  We  tlilnk  that  this  conclu- 
sion reached  by  the  trial  court  was  correct. 

The  Judgment  of  the  lower  court  Is  afllrm- 
ed.  Costs  are  awarded  to  respondent. 

SULLIVAN,  a  oottcuta: 

MORGAN,  J.  (concurring  ^tedally).  While 
I  am  In  accord  with  the  cfmdiuslon  reached 
by  the  majority  of  the  court,  I  am  not  in  ac^ 
cord  with  this  doctrine  annonnced  in  the 
opinion: 

"There  can  be  no  doubt  that  Congress  has 
the  power  to  restrict  tbe  right  to  the  use  of  wa- 
ter furnished  from  government  projects  to  160 
acres  standing  in  the  name  m  an  indl'vUn* 
al  •  • 

—and  which  Is  thus  stated  at  the  commeoce- 
ment  of  section  0  of  tbe  syUabna; 
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"CoDgress  bes  the  ondonbted  power  to  restrict 
the  right  to  the  nse  of  water  furnished  from  gov- 
ernment projects  to  160  acres  standing  in  the 
Dame  of  any  one  tandowner.    •    •    •  " 

By  an  act  of  CoDgress  known  as  the  "Ida- 
ho Admission  Bill,"  approved  July  3^  1890 
<c.  656.  26  Stat  215),  this  state  was  admitted 
to  the  Union.  The  preamble  to  that  act  la 
as  follows: 

"Whereas,  the  people  of  the  territory  of  Idaho 
did,  on  the  4th  day  of  Jaly,  1888,  by  a  conven- 
tion of  delegates  called  and  assembled  for  that 
parpose,  form  for  themselves  a  CoDStitotioii, 
which  ConstitutioD  was  ratified  and  adopted  by 
the  people  of  said  territory  at  an  election  held 
therefor  on  the  first  Tuesday  in  November,  1889, 
which  Constitution  is  republican  in  form,  and 
is  in  conformity  with  the  Constitution  of  the 
United  States ;  and, 

"Whereas,  said  convention  and  the  people  of 
said  territory  have  asked  the  admission  of  said 
territory  into  the  Uniwi  of  States  on  an  equal 
footing  with  the  original  states  In  all  respects 
w  ha  tever :  Therefore, 

"Be  it  enacted  by  the  Senate  and  Honse  of 
Bepresentatives  of  the  United  States  of  America, 
in  Congress  assembled,  that  the  state  of  Idaho 
is  hereby  declared  to  be  a  state  of  the  United 
States  of  America,  and  is  hereby  declared  admit- 
ted into  the  Union  on  an  equal  footing  with  the 
original  States  In  all  respects  whatever;  and 
that  the  Constitution  which  the  people  of  Idaho 
have  formed  for  themselves  be,  and  the  same  Is 
hereby,  accepted,  ratified  and  conSrmed.** 

Rev.  Codes  Idaho,  vol.  1,  p.  D3. 

It  will  be  observed  that  the  Constitution 
of  the  state  of  Idaho,  which  had  theretofore 
been  adopted  by  the  people  of  the  territory, 
was  by  Congress  expressly  accepted,  ratified, 
and  conflrmed.  Section  1,  art  IS,  of  that 
Constitution  la  as  follows: 

"The  use  of  all  waters  now  appropriated,  or 
that  may  hereafter  be  appropriated  for  sale, 
rental  or  distribution ;  also  of  all  water  original- 
ly appropriated  for  private  use,  but  which  after 
such  appropriation  has  heretofore  been,  or  may 
hereafter  be  sold,  rented,  or  distributed,  is  here- 
by declared  to  be  a  public  use,  and  subject  to 
the  regulation  and  control  of  the  state  in  the 
manner  prescribed  by  law.** 

There  is  no  room  for  question  that  It  was 
the  Intention  of  the  people  of  Idaho  in  fram- 
ing and  adopting  the  Constitution,  and  of 
Congress  in  accepting,  ratlfjing,  and  con- 
firming It,  that  the  sale,  rental,  and  dlstrl- 
bntion  of  all  the  waters  within  the  state 
theretofore  appropriated,  or  thereafter  to  be 
appropriated,  should  be  and  remain  subject 
to  the  regulation  and  control  of  the  state, 
and  not  aubject  to  the  regulation  or  control  of 
the  United  States.  This  question  appears  to 
bave  been  prematurely  raised  in  this  pro- 
ceeding, and  was  not  properly  before  the  dis- 
trict court,  nor  is  it  properly  before  this 
court  for  decision.  My  concurrence  in  the 
condnsion  reached  by  the  majority  of  the 
court  with  respect  to  this  point  is  therefore 
based  upon  the  view  expressed  In  the  follow- 
ing portion  of  the  (pinion: 

"We  are,  however,  aware  of  no  valid  reason 
why  we  should  antitipate  the  final  action  of  the 
district  court  in  assessing  the  benefits  to  land- 
owLsrs  within  the  Irrigation  district  who  own 
land  in  excess  of  160  acres." 


(39  Ner.  106) 

PACIFIC  LIVE  STOCK  CO.  v.  MASON  TAI#- 

LEY  MIKES  GO.   (Na  21760 
(Supreme  Court  of  Nevada.    Dec  11,  1910.) 
Appeal  and  EBBoa  <t»78l— "Moor  Case'*— 

DlSMISSAI^ 

Where,  pending  appeal  from  judgment  sua- 
taining  demurrer  to  the  complaint  in  an  action 
to  enjoin  a  nuisance,  defendant  built  its  plant 
and  operated  it  for  three  years,  without  any  per- 
ceptible harm  to  plainttflTs  lands,  the  appeal 
would  be  dismissed  as  embodying  a  "moot  case," 
one  seeking  to  determine  an  abstract  question 
which  does  not  rest  upon  existing  facts  or  rights, 
since  the  cause  of  action  of  plaintlCTB  complaint 
if  any  was  alleged,  was  based  luion  a  threatened 
injury  to  its  lands  from  proposed  action  which 
did  not  in  fact  follow  such  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  63-80,  3122 ;  Dec  Dig.  «s> 
781. 

For  other  definidoniu  see  Words  and  Phrases, 
First  and  Second  Series,  Moot  (^se.] 

Appeal  ftwm  District  Oonrt,  Lyw  Gonn^; 
T.  a  Hart,  Judge; 

Action  by  the  Padflc  Live  Stock  Company 
against  the  Mason  Valley  Mines 'Company. 
JBdgmoit  tot  defendant,  and  plaintiff  ap- 
peala   Appeal  dismissed. 

Edward  F.  Treadwell,  of  San  Francisco, 
Cal.,  for  appellant  Brown  it  Belford,  of 
Beno,  for  respondent. 

NORGROSS,  0.  3.  TtOa  Is  an  anwal  'rom 
a  Judgment  following  an  order  snstaining  a 
deipurrer  to  plaintiff's  complaint  The  com* 
plaint  Is  in  the  form  of  a  1^1  In  equity  to 
enjoin  an  alleged  threatened  injury  to  plain- 
tifTs  agricultural  land  by  poisonons  fumes, 
which  it  is  alleged  will  be  discharged  from 
defendant's  smelter.  The  demurrer  was  gen- 
eral, and  upon  the  grounds  that  the  com- 
plaint "does  not  state  facts  sufficient  to  con- 
stitnte  a  cause  of  action"  or  '*to  entitle  the 
plaintiff  to  the  Injunctive  relief  prayed  for." 
The  complaint  after  alleging  that  i^lntlff 
and  defendant  are  corporations,  the  former 
organized  under  the  laws  of  California,  and 
the  latter  under  the  laws  of  Maine,  and  that 
plaintiff  is  the  owner  of  a  certain  tract  of 
agricultural  and  grazing  land  comprising 
abont  20,000  acres  and  situate  in  Mason 
Valley  and  embraced  within  townships  13, 
14,  and  16  north,  range  25  east,  and  sections 
14  and  15  north,  range  26  east,  proceeds  to 
allege  In  substance  as  follows:  The  owner- 
ship by  the  defendant  of  certain  other  tracts 
of  land  In  township  16  north,  range  2S  east, 
therein  described,  upon  which  it  Is  bnildlng, 
and  threatening  to  build,  a  smelter  for  the 
treatment  of  copper  and  other  ores  from  the 
various  mining  centers  of  Nevada,  including 
Tonopah,  Goldfield,  and  Mason,  and  that  up- 
on the  completion'  of  the  smelter  It  will  be 
operated  to  smelt  such  ores  as  may  be 
brought  to  It  for  that  purpose.  That  the 
operation  of  the  smelter  will  result  In  dis- 
charging into  the  atmosphere  fumes  contain- 
ing sulphur  dioxide  and  arsenlous  acid  and 


^=>For  otbar  cases  aee  same  topic  and  KEY-NUMBER  la  mil  Key-Numbered  DlgMU  and  Indexes 
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other  noxloas  gases  and  sabstances,  which 
by  the  atmosphere  will  be  carried  to  the 
property  ot  the  plaintiff,  and  by  settling 
thereon  will  cause  the  vegetation  to  be  dam- 
aged and  destroyed.  That  the  smelter  Is 
within  three  miles  of  a  portion  of  the  lands 
of  the  plaintiff  and  that  the  fnmes  will  be 
carried  15  to  20  miles  from  the  smelter  and 
by  reason  of  the  destruction  of  vegetation 
will  destroy  the  osefulness  and  value  of  the 
plaintiff's  lands.  'Bi%t  the  defendant  knows : 
to)  the  character  of  the  fumes  to  be  dis- 
charged  from  its  smelter;  (b)  that  other 
smelters  similarly  constructed  have  killed 
the  vegetatioa  surrounding  them  for  a  dis- 
tance of  from  15  to  20  miles;  (<d  that  a 
smelter  so  constructed  and  at  audi  a  place 
will  discharge  poisonous  substance  upon  the 
plaintiff's  lands  and  destroy  their  vegetation, 
to  the  great  and  Inestimable  damage  of  the 
plaintiff  and  of  Ita  lands.  That  the  damage 
caused  by  the  defendant  by  reason  of  the 
matters  and  things  allied  In  the  bill  of 
complaint  will  exceed  the  sum  of  f200.000, 
and  that  plalntlfl  has  no  plain,  speedy,  or 
adequate  remedy  at  law.  Plaintiff  then 
prays  for  the  issuance  of  an  Injunction  to 
restrain  the  defendant  from  carrying  on  or 
operating  Its  smelter  or  &om  smelttng  ores 
tber^n  or  proceeding  with  the  work  of  the 
construction  thereof;  that  said  smelter  and 
Its  operation  be  adjudged  to  be  a  nuisance 
to  plaintiff's  lands  and  that  the  operation 
thereof  may  be  forever  enjirined  and  re- 
strained. There  Is  also  Incorporated  in  the 
bill  of  complaint  a  prayer  for  an  injunction 
pendente  lite  to  restrain  the  further  oon- 
strnction  of  the  smelter.  The  ccHiiplaint 
was  filed  December  13,  1911,  and  the  de- 
murrer December  23,  1911.  The  order  sus- 
taining the  demurrer  was  filed  January  2, 
1915. 

Prom  the  opinion  of  the  trial  Judge,  em- 
bodied In  the  transcript  on  appeal,  we  quote 
the  foUlowlng  excerpt  as  expressing  the  views 
of  the  Judge  of  the  court  below  upon  the  law 
of  the  case: 

"It  does  seem  to  me  therefora  that  before  the 
complaint  in  this  action  cao  be  held  to  be  good, 
allegatioDB  of  damage  having  occurred — not  prob- 
lematical damage — must  be  averred.  Undoubted- 
ly defendant  corporation  would  be  liable  to 
pleintiff  if  it,  defendant,  created  a  nuisance 
which  injured  plaintiff's  property.  But  this  con- 
dition docs  not  exist  here.  That  which  the  law 
authorizes  is  not  a  nuisance,  and  the  complaint 
here  does  not  in  an;  wise  charge,  either  that  the 
plaintifE  has  been  injnred  at  all,  nor  that  de- 
fendant has  committed  any  trespass  or  caused 
any  injury.** 

The  brlefis  of  counsel,  both  for  appellant 
end  respondent,  disclose  legal  contentions  in 
variants  with  the  views  .expressed  by  the 
learned  trial  Judge.  It  Is  the  contention  of 
counsel  for  appellant  that  the  court  below 
did  not  go  tAT  enough,  and  should  have  held 
that  allegations  of  threatened  Injury  were 
sufBctent  to  constitute  a  cause  of  action 
and  to  entitle  plaintiff  to  equitable  relief  by 
way  of  Injunction.   Counsel'  for  respondent 


contends  that  the  Judge's  dedsion  went  too 
far  In  holding  that  there  could  be  any  liabil- 
ity for  damage  upon  the  part  of  defendant 
smelter  company  In  the  absence  of  negli- 
gence, no  matter  what  injury  It  caused.  The 
contention  of  counsel  for  defendant  is  sub- 
stantially correctly  stated  in  api)ellant's  open- 
ing brief  as  follows: 

"First  That  in  the  state  of  Nevada  mining 
and  smelting  Iiave  been  declared  a  public  use. 
and  the  paramount  Interest  of  tlie  state,  and 
the  right  to  condemn  private  property  under  the 
process  of  eminent  domain,  has  been  granted 
in  respect  thereto. 

"Second.  That  such  a  smelter  may  therefore  be 
established  in  the  midst  of  the  most  higfal;  de- 
veloped agricultural  section  of  the  state,  and 
there  discharge  in  unlimited  quantities  sulphur 
dioxide  and  araenious  adds  upon  the  adjacent 
lands,  entirely  destroying  the  same  and  all  agri- 
cultural products  thereon,  and  for  such  destruc- 
tion tlie  owner  has  no  redress,  dther  by  way  of 
damages  or  by  way  of  injunction.'* 

It  thus  appears  that  this  court  Is  asked  to 
dedde  a  questlmi  of  law  of  the  greatest  Im- 
portance, not  only  to  the  parties  to  this  con- 
troversy, but  to  the  entire  people  of  this 
state.  The  two  leading  Industries  of  the 
state — agriculture  and  8to(^-ralsing  on  the 
one  hand,  and  the  mining  Industry  up<m  the 
othei^-are  tremendously  Interested  In  the 
sustaining  of  either  of  tiie  legal  contentions 
presented.  If  the  ocmtentlon  at  counsel  for 
appellant  Is  determined  to  be  the  law,  own- 
ers of  agricultural  land  whldi  mU^t  be  In- 
jured by  poisonous  fumes  and  gases  emitted 
from  a  smelter  may  enjoin  the  threatened 
operation  of  a  smelter  In  absraice  ot  the 
smelter  company  craidemnli^  the  land  'al- 
leged  to  be  affected  and  paying  to  the  owners 
the  value  thereof.  Upon  the  other  hand.  If 
the  contention  of  counsel  for  resfpondent  is 
sustained  in  Its  entirety,  a  smelter  may  be 
placed  auywheiv  that  wlU  best  suit  the  con- 
venlence  of  its  owners,  and  its  fnmes  may 
cwnpletely  destroy  the  richest  agricultural 
section  of  the  state,  and  there  Is  no  remedy 
for  persons  thus  Injured  either  by  Injunction 
or  by  way  of  damages  for  loss  sustained. 
Commoitlng  at  length  upm  the  Importance 
of  the  legal  questlwis  presented  ui>on  the 
face  of  the  record,  counsel  for  respondoit.  In 
part,  says: 

"The  relief  sought  by  the  plaintiff  wiH,  at 
once,  invoke  the  most  earnest  attention  of  the 
court  because  the  importance  of  its  granting, 
or  refusal,  is  fraught  with  consequences  whose 
Far-reaching  effect  it  is  impossible  to  exaggerate. 
If  the  defendant  were  alone  involved,  or  if  the 
results  of  the  decision  in  tlds  case  were  to  be 
confined  to  its  immediate  parties,  we  might  ap- 
proach the  solution  of  the  questions  to  be  de- 
termined with  a  feeling  of  confidence,  untem- 
pered  by  considerations  of  the  great  public  inter- 
ests actually  affected.  The  vision  of  the  court, 
however,  must  extend  beyond  the  lands  and 
smelters  which  are  here  in  qiiestion,  to  those  oth- 
er lands  and  smelters  which  may  be  found  to  lie 
at  the  very  foundation  of  the  prosperity  of  a 
great  people.  The  litigation  embraces,  not  only 
the  immense  holdings  of  Miller  and  Lax  and  the 
mines  and  smelters  of  Mason  Valley,  but  its 
ramifications  include  the  princlbles  which  may 
hereafter  be  found  to  govern  ana  control  the  ia* 
dustrial  activities  of  the  state." 
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Ought  this  cmrt  to  determine  qaestloiu  of 
tbe  importance  above  Indicated  unless  there 
Is  presented  to  the  court  a  controvei^y  be- 
tween  the  parties,  based  upon  tacts  actually 
existing  or  alleged  to  exist?  This  and  other 
courts  have  frequently  refused  to  determine 
questions  presented  In  purely  moot  cases. 
Gases  presenting  real  amtrorersles  at  the 
time  of  their  instltntloii  may  become  moot 
hf  the  happeoing  of  subsequent  events. 
Wedeklnd  t.  Bell,  26  Ner.  895,  60  Fac.  612. 
99  AUL  St  Bepu  704. 

"A  moot  case  is  one  which  seeks  to  determine 
an  abstract  questioo  which  does  not  rest  upon 
eijsting  facts  or  rights."  Adams  v.  Union  B, 
Co.,  21  R.  L  1S4.  llO.  42  Aa  016,  44  Lu  R.  A. 

m 

See,  also,  Duggan  v.  City  of  Emporia,  84 
Ean.  429,  U4  Paa  235,  239,  Ann.  Cas.  1912A, 
719;  State  v.  Dolley,  82  Kan.  633,  108  Pac; 
846;  Ex  parte  Steele  (D.  0.)  162  Fed.  694, 
701 :  27  Cyc.  911. 

We  think  there  is  nothing  before  the  court 
at  the  present  time  but  a  moot  case.  The 
complaint  In  Question  was  filed  at  the  time 
of  or  prior  to  the  construction  of  respond- 
ent's smelter.  The  cause  of  action.  If  any 
was  alleged  (the  controversy  soaght  to  be  de- 
termined) was  based  upon  a  threatened  in- 
Jnry  to  plalntHTs  lands.  Between  the  time 
of  the  institution  of  the  suit  and  the  decision 
upon  the  demurrer,  the  smelter  had  been 
completed  and  bad  been  In  actual  operation 
for  a  period  of  nearly  three  years.  Accord- 
ing to  the  briefs  of  respective  counsel,  and 
It  was  so  conceded  during  the  oral  argument 
of  the  case  In  this  court,  it  was  admitted  In 
the  court  beSow,  and  .has  been  so  admitted  In 
this  court,  that  the  actual  operation  of  the 
smelter  has  occasioned  no  damage  whatever 
to  appellant  From  the  brief  of  counsel 
for  respondent  we  quote : 

"At  the  time  the  demurrer  was  sustained,  the 
smelter  bad  beoi  in  operation  nearly  three  yearfc 
If  any  damage  resulted  from  its  operation,  coun- 
sel had  a  golaeu  opportunity  to  point  out,  in  an 
amended  complaint,  iust  what  damage  the  smelt- 
er had  inflicted  npon  his  land.  He  then  had  a 
splendid  chance  to  allege  what  had  occurred,  in- 
stead of  what  would  occur ;  a  chance  to  show 
the  actnal  effect  of  the  smelter's  operations  upon 
the  land  in  question  by  actual  results.  In  short, 
he  was  then  in  a  poution  to  allege  facts  which 
might  constitute  a  cause  of  action,  if  be  had  one, 
instead  of  relying  upon  the  choice  collection  of 
vague  prophecies,  recitals,  and  conclusions  which 
are  now  before  the  court  But,  in  spite  of  actual 
experience,  reinforced  by  definite  knowledge  of 
what  the  smelter  had  actually  done,  by  its  oper- 
ations.  which  would  show  what  damage,  if  any 
existed,  counsel  refused  to  amend  or  to  set  up  a 
real  cause  of  action,  if  he  had  one,  but  stood  on 
his  original  complaint  as  to  what  wonld  occur, 
but  wmch  evidently  baa  not  occurred." 

Ck)un8el  for  appellant  In  his  reply  brief 
says: 

"Counsel  twits  ns  with  not  amending  our  com- 
plaint by  alleging  damages  since  the  commence- 
ment of  the  action.  Would  it  not  he  more  rea- 
sonable for  the  court  to  infer  that  none  had 
occurred,  and  If  the  filing  of  this  suit  has  pre- 
vented the  anticipated  damage  it  has  accomplish- 
ed for  the  time  all  it  was  designed  to  accom- 
pUsta,  and  why  should  defendant  seek  to  main- 
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tain  a  judgment  based  on  the  proposition  that 
no  such  preventive  suit  can  be  mauitained?  If 
no  damages  have  or  sliall  accrue,  we  shall  be 
quite  aa  much  pleased  as  d^endant,  but  we  do 
object  to  a  judgment  based  on  the  ground  that 
a  suit  to  prevent  an  injury  will  not  lie,  and 
sought  to  be  supported  by  the  argument  that, 
even  if  the  damage  did  occur,  it  would  be  'conse- 
quential' and  damnum  absque  injuria." 

To  constitute  a  real  controversy  requires 
something  more  substantial  than  a  mere  ob- 
jection to  a  Judgment  because  based  on  the 
ground  that  a  suit  to  prevent  an  Injury  will 
not  lie,  or  that  ,the  Judgment  is  sought  to 
be  supiwrted  by  ao  argument  of  opposing 
counsel  which  counsel  for  appellant  deems 
fallacious.  The  mere  fact  that  the  court  be- 
low held,  whether  rightly  or  erroueously,  that 
to  constitute  a  cause  of  action  there  must 
be  an  allegation  of  existing  damage  does  not 
present  a  question  affecting  any  existing 
rights  of  appellant,  when  it  is  conceded  that 
the  smelter  is  now  a  reality  and  has  been 
In  actual  operation  for  a  period  of  nearly 
three  years  without  occasioning  any  damage 
whatever.  It  is  conceded  that  plaintiff  can- 
not establish  the  allegations  of  the  com- 
plaint ;  that  the  allegations  of  threatened  in- 
Jury  are  completely  overcome  by  the  actual 
subsequent  development  of  the  real  facts. 
Counsel  for  appellant,  in  effect,  says  that  the 
defendant  company  may  have  so  operated 
their  smelter  as  not  to  produce  the  damaging 
fumes,  by  not  smelting  ores  which  would  oc- 
casion them,  and  that  this  result  may  have 
I^eu  brought  about  by  the  bringing  of  this 
action.  Counsel  for  appellant  also  expresses 
the  hope  that  no  Injtkry  vrill  result  In  the 
future,  and  that  this  great  Industry  may  con- 
tinue to  develop  the  country  without  damage 
to  his  client's  interests. 

This  presents  no  argument  why  the  court 
should  speculate  upon  what  may  develop  as 
a  result  of  future  c^;>«rations  in  the  fact  of 
the  admteslon  that  past  fverations  bSTO  oc- 
casioned no  injury. 

'  It  may  be  that  actual  conditions  may  never 
arise  requiring  this  court  to  apply  the  law 
to  fiicts  such  as  are  alleged  In  this  complaint. 
It  is  devoutly  to  be  hoped  that  they  never 
will.  It  will'  be  time  enough,  however,  to 
determine  audi  a  momentous  question  when 
an  actual  controversy  arises  between  the  par- 
ties to  the  present  suit  or  other  parties. 

We  are  unable  to  see  where  appellant  could 
forf^t  any  right  of  action  which  might  sub- 
sequently accrue  by  reason  of  a  dismissal  of 
the  preset  appeal  for  want  of  an  actual  con- 
troversy. Counsel  has  cited  cases  in  sup- 
port of  the  view  that  If  a  landowner  stands 
by  and  permits  a  smelter  to  operate  for  a 
long  number  of  years  wltliout  objection  and 
without  bringing  suit,  he  loses  his  right  to 
later  enjoin  the  (deration  thereof.  What- 
ever, if  anything,  there  may  be  lu  this  rlew. 
It  could  have  no  applicaU<m  to  appellant  for 
the  appellant  company  instituted  Its  suit 
promptly,  and  cannot  be  subject  to  a  charge 
of  laches  unless  such  charge  of  laches  was 
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based  upon  conduct  snbsequent  to  the  occur- 
ring of  a  cause  of  action  In  the  future. 

While  we  are  convlttced  this  Appeal  tdiould 
be  dismissed  for  the  reason  It  presents  only 
a  moot  question,  we  feel  we  owe  It  to  dis- 
tinguished counsel  upon  both  sides  of  this 
case  to  say  that,  In  the  Tolumlnous  and  ex- 
haustive printed  briefs  filed  in  this  case,  they 
have  made  a  most  valuable  contribution  to 
the  law  upon  a  question  which  has  vexed  tiie 
courts  of  several  states  and  has  presented 
to  the  federal  courts  most  serious  questions 
for  determination.  Should  the  necessity  ever 
arise  for  this  court  to  determine  the  contro- 
versial questions  sought  to  be  presented  in 
this  case,  the  briefs  of  respective  counsel 
may  be  resorted  to  as  embodying  a  learned 
and  comprehensive  consideration  of  that 
which  may  be  regarded  as  one  of  the  most, 
if  not  the  most.  Important  subject  a  court  (tf 
last  resort  in  this  state  can  consider. 

For  the  reasons  given,  the  appeal  should 
be,  and  is,  dismissed. 

McCARRAN  and  GOLBMAN.  JJ.,  eoncnr. 

(as  N«v.  80)  «=— i 

WARD  V.  PITTSBURG  SILVER  PEAK 

GOLD  MINING  GO.    (No.  2120.) 
(Supreme  Codrt  of  Nevada.   Dec  7»  1911!.) 

1.  Appeai.  and  Ebsos  4=s>KH— Dismissal  or 
Appka l— Defects  in  Pboceedinos. 

Within  Rev.  Laws,  |  6358.  providing  that 
an  appeal  shall  not  be  dismisBM  tor  koj  ir- 
regularity not  affecting  the  jurisdiction  of  the 
court  to  bear  and  determine  the  appeal,  or  af- 
fecting the  substantial  rights  of  the  parties, 
where  there  was  no  bill  oi  excepticns  or  state- 
ment on  appeal,  bat  tmly  a  memorandnm  ot  ex- 
ceptions for  use  OD  a  motion  for  a  new  trial, 
the  matter  was  one  of  jurisdiction. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  H  2472-2477;  Doc.  Dig.  «=> 
5M.] 

2.  Appeai.  and  Ebbob  9=9784— Dismissal  or 
Appeal— Dbtoctb  in  Pkocebdinos. 

Notwithstanding  Rev.  Laws.  S  S353,  where 
appellant  fails  to  comply,  at  least  substantial- 
ly, with  the  provisions  of  the  statute,  the  court 
can  do  ootfauig  but  dismiss  the  appeal,  as  the 
right  of  appeal  is  regulated  by  statute. 

lEd.  Note.— For  other  rases,  see  Appeal  and 
Error.  Cent  Dig.  8$  312G,  31274  Dee.  Dig. 
784.] 

Norcroas,  0.  3.,  dissenting. 

Appeal  from  District  Court,  Washoe  Coun- 
ty ;  Thomas  F.  Moran,  Judge. 

On  rehearing.  Judgment  and  order  af- 
firmed. 

For  former  opinion,  see  148  Pac.  34S.  See, 
also.  143  Pac.  119. 

Samuel  Piatt,  of  Carson  C^tj,  and  George 
H.  Martlnaon,  for  appelant.  Dixon  St  Miller, 
of  Reno,  for  respondent 

McCARRAN.  J.  On  granting  the  petition 
for  rehearing  in  this  case,  the  court  made 
t)ia  order: 

"That  appellant  show,  by  the  certificate  of 
the  trial  judge  or  by  affidavit,  subject  to  coun- 
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ter  affidavits  upon  the  part  of  respondent, 
whetlier  the  alleged  bill  ot  exceptions  or  memo- 
randum of  errors,  as  the  case  may  be,  was  set- 
tled or  allowed  by  the  trial  judge  in  the  pres- 
ence of  plaintiff  or  his  counsel,  and,  if  not  so 
settled  in  the  presence  of  the  idalntlff  or  his 
counsel,  what  notice  of  sudi  settlement  or  allow- 
ance, if  any,  was  given." 

Pursuant  to  this  order,  the  appellants 
filed  the  certificate  of  the  trial  ludge,  which 
reads  as  follows: 

"Be  it  remembered  that,  on  the  26th  day  ot 
January,  A.  D.  1914,  at  the  hearing  of  the  mo- 
tion for  a  new  trial,  in  the  above-entitled  cause, 
counsel  for  defendant  presented  to  the  court  s 
memorandum  of  errors  and  exceptions  on  the 
hearing  of  said  motion  for  a  new  trial,  end 
v'kich  said  memorandum  of  errors  and  excep- 
tions are  Included  in  the  judgment  roll  and  are 
numbered  1  to  78,  inclusive,  the  clerli's  certifi- 
cate being  added  thereto  in  addition  to  said 
pages,  and  that  said  memorandum  of  errors  and 
exceptions  were  signed  on  said  date  on  the  hear- 
ing ii  said  motion  for  a  new  trial,  and  allowed 
by  the  court,  but  said  memorandum  of  errors 
was  never  settled  as  a  bill  of  exceptions  under 
section  5343,  but  was  presented  to  the  court  on 
the  dny  of  the  hearing  of  the  motion  for  a  new 
trial,  and  after  Uie  court  asking  of  oonnsd  for 
the  plaintiff  if  he  had  compared  the  memoran- 
dum of  errors  presented  to  the  court,  and  the 
court  then  and  there,  at  the  time  of  the  hearing 
of  the  motion  for  a  new  trial,  allowed  and  set- 
tled said  memorandnm  of  errors  or  ^cepti(n» 
by  signing  them;  that  by  affixing  my  signature 
I  then  and  there  intended  to  both  allow  and  set- 
tle the  memorandum  ot  errors  for  the  hearing  of 
the  motion  for  a  new  trial." 

The  record  discloses  that  the  only  motion 
made  before  the  trial  court  for  a  new  trial 
was  based  on  that  Instrument  found  in  the 
record  designated  **M«norandam  of  Excep- 
tions." 

The  record  leading  ap  to  the  filing  of  this 
instrument  contains  a  nnmber  of  stipulations 
and  orders,  each  one  ot  which  Is  Id  the  fol- 
lowing language: 

"Good  cause  appearing  therefor,  it  Is  orderol 
by  the  court  that  defendant  may  have,  up  to  and 

including  the  day  of  ,  IDa.—,  within 

which  to  file  and  serve  memorandum  of  such  er- 
rors excited  to  as  it  intends  to  rely  <m  upon 
said  motion  tot  a  new  trial.*'  eta 

On  the  10th  day  of  January,  1914,  the  re- 
spondent herein,  by  bis  attoni^s,  filed  on 
instrument  entitled  ''Notice  ot  Motion,"  ai 
follows: 

'To  Pittsburg  Silver  Peak  Gold  Mining  Com- 
pany, a  corporation,  and  to  Samuel  Piatt  and 
George  Martinson,  Esqs.,  Attorneys  for  the 
Above-Named  Drfendant: 

"Please  take  notice  that  on  Saturday,  the  17th 
day  of  January,  1914,  at  the  courthouse  in  the 
city  of  Reno,  county  of  Washoe,  state  of  Nevada, 
at  the  hour  o(  10  o'clock  a.  m..  or  as  soon  there- 
after as  counsel  can  be  heard,  the  al>OTe-naincd 
plaintiff  will  move  the  above-entitled  court  to 
strike  from  the  files  of  said  court  a  certain  no- 
tice of  intention  to  move  for  a  new  trial,  hereto- 
fore filed  by  the  above-named  defendant  in  the 
above-entltied  action,  and  a  certain  memoran- 
dum of  errors  filed  In  the  office  of  said  clerk  at 
the  above-named  defendant,  on  or  about  the  31flt 
day  of  October,  1913;  and  to  rescind  t  and  set 
aside  the  order  of  the  above-entitled  court, 
granting  said  defendant  a  stay  of  execution  up- 
on the  judgment  heretofore  entered  in  the  above- 
entitled  action.  Said  motion  will  be  based  upon 
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an .  the  records  and  files  of  the  ahove-entitled 
court. 

'Dated  tfala  10th  day  of  Janaary,  1914. 
"Dixon  ft  Miller,  Attorneys  for  PlaintiflL" 

As  appears  tlie  lecord,  the  motion  for 
a  new  trial  was  argued  orally  before  the 
court  by  the  respective  itartles,  and  at  tbe 
close  of  the  argument  was  presented  to  tbe 
court  tor  its  dedslon  and  findings.  On  the 
SOth  day  of  January,  1914,  the  court  ren- 
dered its  dedidon  on  tbe  motion  for  a  new 
trial,  denying  tbe  motion.  Thereafter,  and 
on  the  9th  day  of  February,  1914,  appellant 
filed  its  notice  of  an>eal  from  the  Judgment 
and  order  denying  motion  for  a  new  trial, 
as  follows: 

"Yoa,  and  each  of  yoa,  will  please  take  notice 
that  the  defendant  in  the  above-entitled  action 
hereby  appeals  to  the  Supreme  Court  <^  the 
state  <^  Nevada  trom  the  judpnent  thereiu  en- 
tered in  said  district  court  on  the  24th  day  of 
Hay.  1913,  in  favor  of  tbe  plaintiff  in  said  ac- 
tion and  against  said  defendant,  and  firom  the 
whole  thereof,  and  also  from  the  ord«  denying 
said  defendant's  moticn  for  a  new  trial  made 
and  entered  in  the  minutes  of  said  court  on  the 
26th  day  of  January,  1914." 

As  stated  In  our  former  opinion,  there  are 
two  methods  prescribed  by  the  statute  by 
which  an  appeal  may  be  brought  to  this 
court:  The  one  Is  by  statement  on  appeal, 
as  prescribed  by  sectl<m  389  of  the  Glvll 
Practice  Act  (Rev.  Laws,  8  5331) ;  the  other 
is  by  bill  of  exceptions,  as  prescribed  by  sec- 
tion 401  of  the  GlvU  Practice  Act  (ReT.  Laws, 
I  6343).  It  Is  the  contentton  of  appellant 
here  that  that  certain  instrument  in  the  rec- 
ord entitled  "Memorandum  of  Exceptions" 
was,  and  is  in  fact,  a  bill  of  exceptions  as 
contemplated  by  section  401  of  the  Civil 
Practice  Act.  It  is  a  well-settled  rule,  which 
may  be  supported  by  any  number  of  author- 
ities, that  an  instrument  cannot  serve  a 
purpose  In  one  court  or  Judicial  proc^lng 
different  from  and  inconsistent  with  its  func- 
tion and  purpose  In  another  court  or  pro- 
ceeding. 16  Cya  796,  and  cases  there  cited. 
Every  stipulation  extending  time,  every  or- 
der extending  time,  before  the  presentation 
of  this  Instrument  to  the  trial  court,  desig- 
nated the  instrument  to  be  filed  and  served 
as  a— 

"memorandum  of  audi  errors  excepted  to  as  it 
(the  defradant]  intoids  to  rely  on  upon  said 
inotion  for  a  new  trial." 

Bespondent's  notice  of  motion  to  strike  the 
memorandum  of  errors  filed  by  appellant  Jan- 
nary  10,  1914,  prior  to  tbe  liearlng  on  mo- 
tion for  new  trial,  was,  accordli^  to  the  mln- 
ntes,  considered  and  determined  by  the  trial 
court  at  the  same  time  at  whidi  it  heard  and 
considered  and  determined  appellant's  mo- 
tion  for  a  new  trial.  It  was  pursuant  to 
the  order  ot  the  trial  court  denying  respond- 
ent's motion  to  strilce  the  memorandum  of 
errors  from  the  files  that  the  court  placed 
Mb  signature  on  the  Instnuuent  under  the 
words: 

"The  within  and  above  exceptions,  and  each 
and  all  of  them,  are  hereby  and  herewith  al- 
lowed. Dated  ,  ma'' 


All  the  way  through  the  affidavit  of  coun- 
sel for  appellant,  filed  pursuant  to  the  order 
for  diminution  of  the  record,  we  find  that  he 
uses  the  terms  "bill  of  exceptions"  and  "mem- 
orandum of  errors"  interdiangeably.  For 
instance,  he  says: 

"Affiant  further  states  that  during  said  pro- 
ceedings on  said  day  (referring  to  the  day  on 
which  the  motion  for  a  new  trial  was  heard), 
and  immediately  after  affiant  announced  to  tbe 
court  that  be  would  like  to  have  the  court  al- 
low and  settle  tbe  bill  of  exceptions  or  memo- 
randum (rf  errors,  affiant  handed  the  bill  of  ex- 
ceptions,  or  memorandum  of  errors,  to  Hon. 
Thomas  F.  Moran,  the  then  presiding  judee  in 
said  cause,  for  the  signature  of  the  said  judge 
as  to  the  allowance  and  settlonent  of  said  bul 
of  exceptions  or  memorandum  of  errors  and  the 
date  thereof;  that  affiant  had  theretofore  pre- 
pared a  form  of  allowance  and  a  separate  form 
for  the  settlement  of  said  bill  of  excepticms  or 
memorandum  of  errors,  both  at  which  were  at- 
tached to  said  bill  ana  memorandum,  and  left 
a  blank  line  nnder  each  of  said  forms  for  the 
si^ature  of  said  district  Judge;  that  said  dis- 
trict judge  signed  bis  signature  on  the  blank 
line  immediately  beneath  the  form  for  the  al- 
lowance of  said  bill  or  memorandum,  but  did  not 
Insert  the  date  thereof  and  did  >not  sign  upon 
the  blank  Uue  immediately  following  the  form 
for  the  settlement  of  said  bill  or  memorandum."' 

Under  our  Code  of  ClvU  Procedure,  provid- 
ing for  new  trials  and  appeals,  the  terms 
"but  of  exceptions"  and  "memorandum  of  er- 
rors" are  not  used,  nor  Intended  to  be  used. 
Interchangeably.  The  Instrument  known  as 
a  "memorandum  of  exceptions,"  provided  for 
by  section  6322,  Revised  Laws,  has  Its  place 
In  the  proceedings  on  motion  Tor  a  new  trial ; 
the  Inatrument  designated  "bill  of  excep- 
tions," as  provided  for  In  section  6343,  Re- 
vised Laws,  performs  an  entirely  different 
function,  and  does  not  belong  to  the  proceed- 
ings on  motion  for  a  new  trial  before  the 
trial  court,  but  Is  made  a  distinct  method  of 
bringing  an  appeal  to  this  court  A  memo- 
randum ot  exceptions  Is  provided  for  by  stat- 
ute to  hare  Its  place  In  furtherance  of  a  mo- 
tion for  a  new  trial ;  a  bill  of  exceptions  Is- 
provided  for  by  tbe  statute  solely  as  a  meth- 
od of  appeal.  The  function  of  the  former 
is  to  draw  to  the  attention  of  the  trial  court 
errors  committed  by  that  court  during  the 
course  of  the  procedure ;  the  function  of 
the  latter  la  to  draw  to  the  attention  of  the 
Supreme  Court  errors  committed  by  the  trial 
court  during  the  course  of  the  procedure. 
Not  only  is  it  true  that  the  instrument  here 
sought  by  appellant  to  have  declared  a  bill 
of  exceptions  was  entitled  a  "Memorandum 
of  Exceptions,"  but  It  was  so  regarded  by 
tbe  learned  counsel  for  appellant  In  the  court 
below,  for  It  was  on  this  memorandum  of  ex- 
ceptions that  the  motion  for  a  new  trial  was 
argued.  If  counsel  for  appellant  had  regard- 
ed the  Instrument  which  he  had  entitled 
"Memorandum  of  Exceptions"  as  being  a  bill 
of  exceptions,  no  motion  for  a  new  trial  or 
proceedings  thereunder  were  necessary  or 
provided  for  by  statute.  Section  0334,  Re- 
vised Laws. 

In  the  case  of  Elder  t.  Frevert,  18  Nev. 
279,  3  Pac.  237,  this  court  held  that  where 
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the  statement  on  motion  for  a  new  trial  also 
purported  to  be  a  statement  on  appeal,  and 
was  so  treated  In  the  ordeirs  extending  time 
for  filing  a  settlement  made  by  the  district 
coart,  and  was  filed  within  the  time  required 
by  statute  for  a  statement  on  appeal,  it 
should  be  considered  as  a  statement  on  appeal 
by  this  court.  The  very  reverse  of  these  con- 
ditions is  presented  by  the  case  at  bar.  The 
instrument  In  question  was  entitled  "Memo- 
randum of  Exceptions."  The  appellant  In  the 
court  below  regarded  the  Instrument  as  be- 
ing a  memorandum  of  exceptions,  and  filed 
the  same,  and  used  it  on  motion  for  a  new 
trial  only.  The  certificate  of  the  trial  Judge 
negatives  the  idea  that  It  was  used  or  signed 
as  a  bill  of  exceptions  under  section  5343, 
Revised  Laws. 

In  the  afildavlt  made  by  appellant's  coun- 
sel, it  Is  again  made  apparent  that  the  in- 
strument entitled  "Memorandum  of  EJxcep- 
tions"  was,  by  counsel,  used  and  relied  upon 
In  the  lower  court  in  furtherance  of  his  mo- 
tion for  a  new  trial,  and  not  as  a  bill  of  ex- 
ceptions.  He  says: 

"Affiant  further  states  the  f&ct  to  be  that  as 
to  the  remaining  assignments  of  error  set  forth 
in  the  memorandum  of  errors  or  bill  of  excep- 
tions, he  In  the  main  directly  called  the  court  s 
attention  to  them,  and  argued  as  fully  as  pos- 
sible affiant's  reason  for  urging  tbem  as  sepa- 
rate grounds  for  the  motion  for  a  new  triaL" 

As  appears  from  the  notice,  the  appeal  Is 
taken :  First,  from  the  final  Judgment ;  and, 
second,  from  the  order  of  the  trial  court  de- 
nying defendant's  motion  for  a  new  trial. 
The  appeal  frcun  the  Judgment  has  been,  by 
order  of  this  court,  dismissed.  Ward  v.  Pitta- 
burg  SUver  Peak  Gold  Mining  Ca,  143  Pae. 
119.  The  only  appeal  now  before  this  court 
is  the  appeal  from  the  order  denying  appel- 
lant's motion  for  a  new  trial.  It  is  not  the 
contention  of  appellant  that  the  Instrument 
entitled  "Memorandum  of  Exceptions"  is  a 
statement  on  appeal ;  indeed,  this  contention, 
If  made,  conld  not  be  maintained,  inasmuch 
as  it  ioea  not,  in  any  wise,  comp^  with  the 
provisions  of  tte  statute  in  that  respect  Sec- 
tion 5332,  Revised  Laws,  provides : 

"When  the  appeal  is  taken  both  from  the  judg- 
ment and  from  an  order  denying  a  motion  for  a 
new  trial,  there  shall  be  but  one  statement  for 
both  such  appeals,  which  shall  embody  all  er- 
rors relied  od  upon  the  appeal  both  from  the 
Judgment  and  from  such  order,  and  the  time  for 
fiiog  and  serving  the  proposed  statement  for 
both  such  appeals,  and  also  the  time  for  filing 
and  serving  the  proposed  statement  on  appeal 
from  an  order  granting  a  motion  for  a  new  triah 
shall  be  the  same  as  the  time  provided  for  filing 
and  serving  the  proposed  statement  on  am>eal 
from  the  order.  The  statement  on  appeal  from 
an  order  granting  or  denying  a  mottoo  for  a 
new  trial  may  contain  so  much  of  the  evidence 
admitted  or  offered,  exceptions  taken,  or  pro- 
ceedings had  upon  the  trial  or  before  or  after 
the  trial,  as  may  be  necessary  to  explain  the 
particular  errors  specified  uid  which  were  con- 
sidcred  or  presented  upon  the  hearing  of  the  mo- 
tion for  a  new  trial" 

The  appellant  In  the  case  at  bar  moved  for 
a  new  trial,  and  based  the  motion  upon  the 
memorandum  of  exceptions  filed.  Appellant 
thereafter  gave  notice  of  appeal  from  the  or- 


der of  the  trial  conrt  denying  motion  for  ft 
new  trial.  They  came  to  this  court  wlthoat 
statement  on  appeal  and  without  a  bill  ot 
exceptions.  For  this  court  to  say  that  a  mem- 
orandum of  exceptions  as  provided  for  by  one 
section  of  the  statute  shall  take  the  place  ot 
a  bill  of  exceptions  as  provided  for  by  an- 
other section  of  the  statute,  and  that  the 
memorandum  of  exceptions  alone  shall  cause 
this  court  to  review  the  action  of  the  trial 
court  in  denying  a  motion  for  a  new  trial, 
made  long  subsequent  to  the  filing  of  the 
memorandum  of  exceptions,  would  be  Judicial 
legislation  most  flagrant 

[1,2]  We  are  mindful  of  that  section  of 
our  Code  (Revised  Laws,  }  5358)  which  pro- 
vides: 

"*  *  *  An  appeal  shall  not  be  dismissed 
for  any  irregularity  not  affecting  the  jurisdictioD 
of  the  court  to  hear  and  determine  the  appeal 
or  affecting  the  substantial  rights  of  the  parties 
and  where  any  defect  or  Irr^Iarity  can  be 
cured  by  an  amendment,"  etc. 

The  matter  with  which  we  are  confronted 
in  the  case  at  bar  Is  one  of  jurisdiction.  As 
has  been  stated  by  this  court  in  nnmerons 
decisions,  the  right  of  appeal  is  one  regulat- 
ed by  statute;  and,  where  there  la  a  failure 
on  the  part  of  the  appellant  to  at  least  sub- 
stantially comply  with  the  provisions  of  the 
statute,  this  court  can  do  naught  else  than 
dismiss  the  matter. 

The  Judgment  of  the  lower  court  and  the 
order  den>-lng  appellant's  motion  tm  a  new 
trial  are  afiSrmed. 

It  Is  so  ordered. 

COLEMAN,  J.,  concurs. 

NORCROSS,  C.  J.  (dissenting).  While  the 
question  is  not  altogether  free  from  douM, 
nevertheless,  when  a  liberal  construction  is 
applied  to  the  provisions  of  the  statute  gov- 
erning appeals  (Rev.  Laws,  |  6358),  the 
facts  disclosed  by  the  certificate  of  the  trial 
Judge  and  the  affidavits  of  respective  conn- 
sel,  filed  in  pursuance  of  the  order  for  dim- 
inution of  the  record,  will  Justify,  in  my 
Judgment,  a  holding  that  the  paper  denom- 
inated a  "Memorandum  of  Errors,"  and  filed 
and  served  as  such  under  Rev.  Laws,  |  5322, 
may  also  be  regarded  as  a  bill  ot  exceptions, 
under  Revised  Laws,  .$  6343. 

Counsel  for  def^dant  and  appellant  In 
this  case,  instead  of  filing  and  serving  a  mere 
memorandum  of  errors,  and  relying  upon  the- 
mlnutes  of  the  court  and  the  reportra-'s  notes 
to  support  the  same,  obtained  numerous  ex- 
tensions of  time  for  the  preparation  and 
service  of  sudi  monorandum  until  the  re- 
porter could  make  a  transcript  of  the  testi- 
mony, whereupon  he  prepared  a  document  of 
78  typewrittoi  pages,  settii^  out  at  length  the 
proceedli^  of  the  court  relating  to  each  rul- 
ing excepted  to  with  reference  to  the  pages 
of  tiie  transcript  of  the  reporter's  notes  of 
the  proceedings.  In  both  form  and  substance 
It  was  a  proposed  bill  ot  exceptions,  and  it 
contained  a  blank  tmm  for  tbe  Judge's  >t 
Iowano& 
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It  appears  from  the  reporter's  notes  of  the 
proceedings  that  upon  the  day  of  the  hearing 
of  the  motion  for  a  new  trial,  and  Just  prior 
to  the  presentation  of  snch  motion,  counsel 
for  defendant  Informed  the  court  that  no 
amendments  had  been  filed  to  "this  bill  of 
exceptions,"  and  requested  the  judge  to  "al- 
low and  settle  the  bUl  of  exceptions,"  to 
which  request  counsel  for  plaintUf  Interpos- 
ed no  objection,  bat  merely  stated,  "I  hare 
never  made  any  amendments,  any  memoran- 
dum of  errors,  Mr.  Piatt  Is  having  filed." 
Whereupon  the  Judge  signed  the  appended 
certificate,  "The  within  and  above  exceptiona, 
and  each  and  all  of  them,  are  hereby  and 
herewith  allowed." 

This  brings  us  to  a  consideration  of  the 
question  whether  we  now  have  in  fact  and 
in  law  a  bill  of  exceptions  witbln  the  provi- 
sions  of  section  401  of  the  Practice  Act  (Rev. 
Laws,  S  5343).  In  my  Judgment,  there  has 
been  a  substantial  compliance  with  the  pro- 
visions of  the  section.  In  form  and  sub- 
stance a  proposed  bill  of  exceptions,  embody- 
ing "sufficient  facts  to  show  the  point  of  per- 
tinency of  the  exceptions  taken,"  was  pre- 
sented to  the  Judge  "during  the  progress  of 
the  cause,  •  ♦  •  after  Judgment"  in  the 
presence  of  the  attorney  for  the  opposing 
party,  and  the  same  was  signed  by  the  Judge, 
allowing  each  and  all  of  the  exceptions  thus 
embodied.  The  statute  makes  snch  bill  of 
exceptions  "a  part  of  the  record,"  and  gives 
to  an  aggrieved  party  a  right  of  appeal,  not 
only  from  the  Judgment,  but  "any  appealaUe 
order  without  further  statement" 

The  Act  that  the  certificate  of  the  trial 
Judge,  recently  filed  In  pursuance  of  the  or-' 
der  for  diminution  of  the  record,  recites  that 
"said  memorandum  of  errors  was  never  set- 
tled as  a  bill  of  exceptions  under  section 
5343"  is,  I  think.  Immaterial.  37  Nev.  470, 
472,  143  Paa  119.  What  purpose  the  Judge 
may  have  had  in  mind  could  not  affect  the 
fact  that  he  did  aUow  the  exceptions.  He 
could  not  have  Intended  to  allow  and  settle 
this  memorandum  of  errors  "for  the  hearing 
of  the  motion  for  a  new  trial"  without  In- 
tending to  "sign  the  same  as  the  truth  of 
the  case  may  be."  For  the  purposes  of  the 
motion  for  a  new  trial  no  such  settlement  or 
signing  of  the  same  by  the  Judge  was  re- 
quired. 

The  case  of  Peterson  v.  Pittsburg  Silver 
Peai  G.  M.  Co.,  37  Kev.  117,  140  Paa  519,  Is, 
I  think,  conclusive  upon  the  merits  ot  the 
case. 


(51  Mont.  SK) 

HARTNETT  et  al.  v.  ST.  LOUIS  MIN.  ft 
HILU  CO.  OF  MONTANA  et  aL 
(No.  3741.) 

(Supreme  Court  of  Mootaoa.    Nov.  18,  1915.) 
L  Receivebs  «8=33  —  Gbounds  or  Appoint- 
MEmv-^iATOTB— "Receivership.  " 

Under  Rev.  Codes,  8  6608,  providing  that  a 
neeiver  may  be  appointed  by  the  court  in  which 
an  action  is  pendmg  in  certain  cases,  including 


those,  other  than  specifically  mentioned,  where 
receivers  have  been  appointed  by  the  usage  of 
courts  of  equity,  an  acuon  for  the  appointment 
ot  a  receiver  alone  cannot  be  maintuned,  since 
a  "receivership"  is  a  provisional  remedy  of  an- 
cillary character,  allowable  only  in  an  action 
pending  for  some  other  parpose,  which  pending 
action  must  be  for  relief  that  conld  be  litigated 
between  the  parties,  even  If  the  appointment  of -a 
receiver  were  denied. 

[Ed.  Note.— For  other  cases,  see  RecdvergL 
Cent  Dig.  S  8 ;  Dec.  Dig.  «=»3.] 

2.  cobpobationb  €»90  —  assessments  oh 
Stock — Natubb  of  Stookholdebs'  Liabil- 
ity. 

Where  an  assessment  is  levied  on  shares  of 
corporate  stock,  the  liability  of  stockboldeis  is 
strictly  several,  and  not  joint  so  that  the  joinder 
of  all  stockholders  in  one  suit  to  collect  the  as- 
sessment is  not  permissible. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  iS  246,  383-419;  Dec.  DigT^^al 

3.  COBFOBATIONS  «S>190  —  ASSESSKBHTS  ON 

Stock— Collection  bt  Stockholdeb& 
Where  the  directors  of  a  corporation  in 
financial  difficulties  levied  an  assessment  of  15 
cento  per  share  on  ito  stock  to  raise  fundi  to 
pay  accrued  obligations  and  necessary  expenses, 
stockholders  who  paid  such  assessment  could 
maintain  suits  to  collect  the  assessment  from  de- 
linquent stockholders. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  Si  723-731 ;  DscTDig.  «=»lSo.] 

4.  CoBPORAixoHfl  ^»65S— Rxokitbbshit^Mb- 

CESSITT. 

Where  the  directors  of  a  corporation  In 
financial  difficulties  failed  to  collect  en  assess- 
ment which  they  bad  levied  upon  its  stock  to 
discbarge  the  company's  outstanding  obligations 
and  expenses,  so  that  it  was  in  prospect  that 
stock  in  the  company  would  become  worthless 
through  judicial  sale  of  all  its  property  to  satis- 
fy its  obligations  and  the  expiration  of  time  for 
redemption,  stockholders  who  bad  paid  the  as- 
sessment suing  the  corporation  and  its  direc- 
tors to  force  them  to  coUect  from  others,  could 
not  have  a  receiver  for  the  corporation  appointed, 
since,  to  justify  the  appointment  of  a  receiver, 
the  primary  relief  sought,  to  which  the  receivei^ 
ship  is  ancillary,  most  be  audi  as  will  be  aided 
by  the  appointment  while  in  the  instant  case 
the  object  of  the  suit  could  be  attained  as  well 
without  a  receiver  as  with  one,  by  the  stock- 
holders who  had  paid  assessments  themselves 
suing  to  coUect  from  those  who  had  not  paid. 

[Ed.  Note.— Fw  other  cases,  see  Corporatloiw, 
Cent  Dig.  SI  2201-2216;  Dec.  Dig.  «=9553.] 

6.  Tbusts  ^»165 — SuBSTiTUTion  ov  Tbushx 

— POWEB  OF  OOUBT. 

A  court  of  equity  may  remove  a  trustee  who 
has  violated  his  trust  and  substitute  another 
person  to  preserve  the  trust  property,  that  tJie 
trust  may  not  fail  for  want  of  a  trustee. 

[Ed.  Note.— For  other  cases,  see  leasts.  Cent 
Dig.  S  218 ;  Dee.  Dig.  «^165.] 

fl.  CoEPOBATioNs  <£=>557  —  Receivebs  —  Ap- 
pointment —  PBOCEEniNQS  —  CONSIUE^- 
TION  OF  MEBXTS. 

Where,  in  a  suit  by  stockholders  of  a.  cor- 
poration in  financial  difficulties,  who  had  paid  an 
assessment  levied  by  the  directors  to  disdliarge 
ootstanding  obligations  and  expenses,  to  force 
the  directors  to  collect  such  assessment  from  the 
stockholders  who  had  not  paid,  the  directors  de- 
nied any  neglect  of  doty,  pleading  that  they 
were  endeavoring,  by  means  of  a  bond  issue,  to 
raise  money  for  the  redemption  of  property  of 
the  corporation  that  had  been  sold  judicially, 
the  director^  evidence  on  such  matters  going  to 
the  merits  of  the  main  case  could  be  considered 
by  the  court  on  hearing  as  to  the  necessity  for 
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the  appomtment  of  a  receiver  for  the  corpora- 
tion, since  ttie  scope  of  sudi  a  hearing:  is  meas- 
ured by  the  right  of  ttie  resisting  party,  and  be 
may,  upon  affidavits  before  answer,  or  upon  oral 
evidence  under  the  answer,  show  that  the  essen- 
tial equities  of  the  complaint  are  in  dispute; 
tbft  result  of  the  hearing  not  concluding  the  par- 
ties as  to  the  merits  of  the  main  action,  but  au- 
tliorizing  denial  of  the  receivership,  which  Is  not 
a  matter  of  course,  hut  rests  in  the  sound  dis- 
cretion of  the  court. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S|  2227,  2223,  2230-2236 ;  Dec.  Dig. 
<g=>557.] 

7.  CoEPoaATioNa  e=>553  —  Receivkbs  —  Ap- 

POINTUSNT— DiSCfiETION  OF  CoUBT— ABUSE. 

In  an  action  by  corporate  stockholders  to 
compel  the  directors  to  collect  an  assessment 
levied  .to  extricate  the  corporation  from  financial 
ditficuity,  where  the  complaint  did  not  disclose 
any  necessity  for  the  appointment  of  a  receiver, 
and  the  plaistiffB,  upon  hearing  of  their  motion 
therefor,  failed  to  satisfy  the  court  that  the 
equities  were  with  ttiem,  the  refusal  of  the  ap- 
pointment was  not  a  clear  abuse  of  the  court's 
discretion  In  the  prendses,  Justifying  reversal  of 
its  order. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  mg.  H  2201-2216;  Dec.  Dig.  «s»653.] 

Appeal  from  District  Conrt,  Lewis  and 
Clark  County;  J.  Miller  Smith,  Judge. 

Suit  by  George  W.  Hartnett  and  others 
against  the  St  Louis  Mining  &  Milling  Com- 
pany of  Montana  and  others  From  an  or- 
der refusing  to  appoint  a  receiver,  plaintiffs 
appeal.  Affirmed. 

S.  G.  Mclntire,  of  Helena,  for  appellants. 
Onnn,  Rascili  &  Hall,  of  Heleni^  for  respond* 
enta. 

SANNEB,  J.  Appeal  by  plaintiffs  from 
an  order,  made  after  notice  and  hearing,  re- 
fusing to  appoint  a  receiver,  which  order 
the  respondents  defend  upon  the  grounds: 
(1)  That  the  complaint  does  not  state  any 
cause  of  action;  (2)  that  If  the  complaint 
states  a  cause  of  action,  its  allegations  do 
not  warrant  a  receivership ;  and  (3)  that  the 
facts  disclosed  upon  the  hearing,  under  the 
issues  Joined  and  tendered  by  the  answer, 
show  no  basis  Cor  such  relief. 

The  material  allegations  of  the  complaint 
are  to  the  following  effect:  The  defendant 
St  Louis  Mining  A  Milling  Company  is  a 
corporation  under  the  laws  of  Montana,  with 
a  capital  stock  of  9500,000  shares,  all  Issued 
and  assessable,  of  which  the  plaintiffs  are 
holders  of  47,000  shares.  It  Is  indebted  to 
various  persons  In  amounts  aggregatii^ 
many  Qiousands  of  dollars,  some  of  which 
debts  have  been  merged  in  Judgment;  but 
It  possesses  vei;  valuable  property,  from  the 
pn^er  management  of  wU<!h  profits  can  be 
made  sufficient  to  meet  all  running  expenses 
and  to  pay  all  its  debts.  Its  board  of  direc- 
tors coi^ts  <tf  nine  personi^  among  them 
the  Individual  defendants,  who  hold  more 
than  200,000  shares,  who  constitute  the  ma- 
jority of  said  board,  controlling  Its  actions 
and  dominating  the  afCalrs  of  the  company. 
On  August  7, 1013,  by  resolution  of  the  board 


of  directors  then  In  office,  an  assessment  of 
16  cents  per  share  was  ordered  for  the  pur- 
pose of  raising  funds  to  pay  its  accrued  ob- 
ligations and  nec^sary  expenses;  estimated 
In  all  at  $70,000,  and  ttiereaftw  such  assess- 
ment was  paid  by  some  of  the  stockholders, 
Including  all  the  plalntlfEs;  but  others  of 
the  stockholders.  Including  all  (tf  the  Indi- 
vidual defendants,  have  failed  and  refused 
to  make  such  payment  Instead,  the  defend- 
ants allowed  all  the  property  of  the  company 
to  be  sold  on  January  7,  1915,  up<Hi  an  ex- 
ecution In  favor  of  one  of  the  Judgment 
creditors,  for  $6,107.30,  and  other  creditors 
whose  claims  are  merged  In  Judgment  have 
sold  and  will  sell  said  property  at  sheriff's 
sale  in  satisfaction  of  their  Judgments.  Other 
than  the  assessment  referred  to,  the  company 
has  no  resources  from  which  to  pay  its  ob- 
ligations or  redeem  its  property  from  the 
sales  made  and  threatened;  but  if  there  is 
no  redemption  from  the  sales,  and  particu- 
larly from  the  sale  made  on  January  7,  1915, 
within  one  year  thereafter,  the  whole  of  said 
property  will  be  lost  to  the  company  and  the 
stock  of  the  plaintiffs  become  valuelesa 
Recognizing  these  conditions,  17  of  the  plain- 
tiffs, owning  28,144  shares  of  stock  in  the 
company,  served,  on  February  10,  1915,  a 
written  demand  upon  the  defendant  direc- 
tors to  call  a  special  meeting  of  the  board 
for  the  purpose  of  taking  steps  to  collect  the 
assessment  levied  on  August  7,  1913,  and  to 
provide  thereby  for  the  payment  of  the  lien 
claims  against  the  company;  hut  said  di- 
rectors have  entirely  Ignored  such  demand, 
have  since  willfully  refused  to  make  such 
collection,  and  have  prevented  the  corpora- 
tion from  so  doing.  In  addition  to  the  ap- 
pointment of  a  receiver,  "for  the  purpose  of 
preserving  the  assets  of  said  company,  en- 
forcing the  collection  and  payment  of  the 
said  assessment  discharging  the  outstand- 
ing obligationB  of  the  company,  and  redeem- 
ing its  property  from  the  sheriff's  sales  of 
the  same,"  the  prayer  of  the  complaint  is 
that  the  defendants  "be  enjoined  from  dis- 
posing of  the  property  of  the  company,  or 
removing  any  of  its  records,  boolcs,  and  pa- 
pers," and  for  such  other  relief  as  may  be 
eaultable. 

[1]  1.  It  is  conceded  on  all  sides,  as  it  must 
be,  that  there  Is  no  such  thing  in  this  state 
as  an  action  for  the  appointment  of  a  le- 
ceirer.  Receivership  is  a  provisional  remedy 
of  ancillary  character,  allowable  only  in  an 
action  pending  for  some  other  purpose  (Rev. 
Codes,  S  6698 ;  State  ex  rel.  First  T.  &  S. 
Bank  V.  District  Court,  50  Mont  269,  14« 
Pac.  639 ;  Lyon  v.  United  States  F.  &  G.  Co., 
48  Mont.  S81,  140  Pac,  86.  The  "action  pend- 
ing" must  be  one  for  relief  "that  could  be 
litigated  between  the  parties  even  if  the  ap- 
plication for  the  app<^tment  be  denied,** 
and  presupposes  a  complaint  sufficient  to 
warrant  such  relief.  Mann  v.  German-Ameri- 
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can  I.  Co.,  70  Neb.  464,  97  N.  W.  601.  Wheth- 
er the  complaint  at  bar  is  sufficient  to  war- 
rant any  primary  relief  Is  rraidered  donbt- 
fal  by  the  dlfflcnlty  in  stating  the  partictOar 
ktai  of  decree  or  Judgment,  other  than  re- 
ceiTeTsbipt  sought  to  be  entered  reqKmslve 
to  Its  aTerments.  In  this  we  are  unaided  by 
the  prayer;  for  the  only  relief,  besides  re- 
ceiTersIilp,  q>eclflcally  demanded.  Is  that  the 
individual  defendants  be  enjoined  from  dla- 
poshig  of  the  company's  property,  or  ranor- 
Ing  its  records,  and  this  is  not  stquMxted  by 
any  allegatlML  Realldng,  however,  that  it 
Is  the  facts  alleged,  and  not  the  prayer, 
which  must  determine  the  relief  which  may 
be  granted,  we  turn  to  the  suggestlona  of 
plainttfb'  counsel  that  the  right  to  collect 
the  delinquent  assessment  is  a  chose  in  ac- 
tion, prc^rty  In  the  nature  ot  bills  receiv- 
able, and  "constltutea  assets  of  the  company 
for  which  It  could  maintain  actions";  tliat 
the  defendant  directors  are  trustees  for  the 
company,  and  the  assessments  due  from  them 
are  trust  funds  In  their  possession  which  they 
have  refused  to  pay  over  to  the  company, 
the  cestui  que  trust,  but  which  they  *'haTe^ 
in  a  sense  converted  to  their  own  use" ;  that, 
as  the  company,  the  cestui  que  trust,  "may 
have  its  action  against  its  delinquent  trus- 
tees," as  they  cannot  sue  themselves,  and 
as  the  legal  control  of  the  company  Is  in 
their  hands,  such  action  is  maintainable  in 
its  behalf  by  the  plaintiffs  as  stockholders; 
that  it  is  within  the  power  of  a  court  of 
equity  to  remove  a  trustee  who  has  violated 
his  trust,  and,  since  a  trust  is  not  allowed 
to  fall  for  want  of  a  trustee,  to  substitute 
another  person  to  preserve  the  trust  prop- 
erty; that,  "the  present  action  being  one 
for  and  on  behalf  of  a  cestui  que  trust 
against  its  trustees,  it  manifestly  appears 
that  it  is  not  one  for  the  sole  purpose  of 
having  a  receiver  appointed,  but  the  receiver- 
ship asked  for  Is  solely  ancillary  to  the  main- 
tenance of  the  suit  in  question,  and  indden- 
tally,  too,  a  correction  of  the  breach  of  trust 
on  the  part  of  the  respondent  trustees  in 
falling  to  perform  the  plain  duty  Incumbent 
on  them  to  collect,  sue  for,  and  obtain  the 
assessment  -delinquent  from  other  stock- 
holders than  them&elves."  While  this  Is 
somewhat  elusive,  we  shall  conclude,  for  the 
present  at  least,  that  the  allegations  of  the 
complaint  are  sufficient  to  withstand  the 
<^arge  that  no  primary  relief  can  be  Justi- 
fied by  them. 

[2-5]  2.  It  isr  also  elementary,  however, 
that  the  primary  relief  sought  must  be  such 
as  will  be  aided  by  the  appointment  of  a 
receiver.  If  the  object  of  the  suit  can  as 
be  attained  without  a  receiver  as  with 
one,  none  should  be  appointed.  Forsell  v. 
Pittsbnrg  A  Uont  a  Co.,  42  Mont  412, 113 
Pac.  470.  A  furthn  analyslB  of  the  sng^es- 
tlous  above  set  forth  is  therefore  required, 
with  a  view  to  a8<»rtalnlng  whether,  under 
any  of  them,  a  receiver  would  be  Justified. 
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Tb.e  first  impresrion  amveyed  1b  that  the  snlt 
is  brought  to  collect  the  d^nquent  asseu- 
ment;  but  the  fmpossibiUty  ot  this  Is  at 
once  apparent,  because  there  are  no  allega- 
tions In  the  complaint  showing  how  mudi 
stock  Is  owned  eadi  of  the  defendants, 
because  thdr  liability,  if  any.  Is  strictly  sev- 
eral, and  the  J<dnder  (tf  them  In  one  suit 
is  out  of  the  question,  and  because  the  col- 
lection of  the  assessment  Is  one  of  the  things 
the  receiver  himself  Is  to  do  after  his  ap- 
pointment Nor  could  a'receiver  be  aiqpolnt- 
ed  to  aid  In  any  such  purpose,  for  by  the 
very  hypofheids  InTidved  suits  may  be  main- 
tained by  the  8to^h(Aders  thems^ves  to 
collect  the  assessment  (McOonneU  v.  Com- 
bination M.  it  M.  Co.,  SO  Mont  280,  76  Pac. 
104,  104  Am.  St  R^.  7(^).  and  a  receiver 
for  that  purpose  is  unnecessary.  The  same 
consideratitnis  apply  to  the  view  that  the 
dellnquoit  assessment  constitntes  trust  funds 
which  the  defendants  have  convoted  to 
their  own  use.  While  we  are  not  convinced 
that  unpaid  obllgatiims  can  be  so  regarded 
merely  because  they  are  due  from  directors, 
it  sofflcea  to  say  that  the  plaintiff  stochhold- 
era  may  themsdves  do  all  that  a  receiver 
could  do  toward  the  restorati<m  ot  these 
funds.  The  last  suggestion,  that  a  court  of 
equity  may  remove  a  trustee  wbo  has  violat- 
ed his  trust  and.  In  order  that  the  trust 
may  not  fall  for  want  of  a  trustee,  may  sub- 
stitute another  person  to  preserve  the  trust 
property,  is;  as  an  abstract  proposition,  in- 
dubitable. But  as  applied  to  this  case,  to 
what  does  It  lead? 

Again  assuming,  without  deciding,  that  the 
unjustified  failure  of  the  defendants,  to  pay 
or  collect  the  assessment  constitutes  a  breach 
of  trust  sufficient  to  warrant  their  removal 
from  office,  still  to  suspend  them  from  their 
functions  bef(»*e  their  guilt  has  been  Judi- 
cially determined,  and  to  put  the  control  of 
the  company  into  the  hands  of  a  stranger, 
requires  a  real  necessity.  Whether  any  such 
iwcesslty  appears  depends  to  some  extent  ui>- 
on  what  a  receiver  could  do  that  the  defend- 
ants luve  neglected  or  will  negflect  and  the 
plaintiffs  cannot  do.  In  the  prayer  to  the 
complaint  the  purposes  tax  the  receiver  are 
stated.  They  are :  To  preserve  the  assets  of 
the  company,  to  collect  the  delinquent  assras- 
ment,  to  pay  the  company's  debts,  and  to  re- 
deem Its  property  from  the  sheriff's  sales.  The 
assets  of  the  ccmpany  which  are  to  be  thus 
preserved  are  Its  mines,  its  mills,  and  the  de- 
linquent assessment  So  tar  as  the  complaint 
discloses,  the  defendants  may  be  as  anxious 
to  see  the  debts  paid  and  the  property  cleared 
as  are  the  plaintiffs,  differing  from  them  oidy 
in  the  method  by  which  these  things  may  be 
accomplished.  There  la  not  the  slightest  In- 
Umatiim  that  the  mines  and  mills  are  not 
being  or  will  not  be  adequately  preserved  by 
the  defendants,  save  as  the  loss  thereof  may 
be  Involved  In  the  continued  failure  to  c^- 
Ject  the  assessment  Neither  Is  It  charged 
that  the  defendants  are  Indifferent  to  the  ob- 
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ligations  of  the  company,  to  the  possible  ef- 
fects of  the  sheriff's  sales,  or  to  the  ultimate 
fate  of  the  companr's  pteperty,  save  as  such 
Indifference  may  be  assumed  from  their  fall- 
are  to  collect  the  assessment  And  the  only 
way  In  which  it  Is  claimed  that  the  receiver 
could  pay  the  debts  or  redeem  the  property 
from  the  sheriff's  sales  is  to  collect  the  as- 
sessment. So  that,  after  all  Is  said,  the 
whole  matter  comes  back  to  the  collection  of 
the  assessment,  which,  as  we  have  abore  re- 
marked, may  be  a<*compll8hed.  If  at  all,  by 
the  plaintiffs  themselves. 

[I]  3.  Leaving  the  complaint,  we  note  that 
the  defendants  answered,  denying  the  neglect 
of  duty  Imputed  to  them,  and  pleading,  among 
other  things,  that  they  have  endeavored  in 
every  reasonable  way,  and  are  still  endeavor- 
ing and  exi>ecting,  to  raise  funds  with  which 
to  pay  off  the  indebtedness  of  the  company 
and  protect  the  stockholders  therein.  The 
evidence  taken  at  the  bearing  authorizes  the 
view  that  the  defendants,  as  directors,  waiv- 
ed the  right  to  sell  the  stock  In  payment  of 
the  assessment,  reserving  the  right  to  enforce 
collection  otherwise;  that  they  were  actuat- 
ed In  this  course  by  the  belief  that  flnandal 
and  other  conditions  rendered  the  success  of 
such  a  sale  unlikely;  that  they  have  not 
paid  nor  attempted  to  enforce  the  coIlectl<m 
of  said  assessment,  because  advised  by  com- 
petent counsel  that  the  same  Is  lll^al  and 
void ;  that  they  are  anxious  to  secure  funds 
with  which  to  pay  the  obligations  of  the  com- 
pany, to  redeem  its  property,  and  to  restore 
It  to  activity  as  a  profit-earning  concern,  and 
are  convinced  that  they  can  more  readily  and 
promptly  do  so  by  means  of  bonds,  with  or 
without  mortgage,  as  may  be  anthorlzed  by 
the  stockholders;  and  that  there  was  and 
is  some  justification  for  these  opinions.  This 
being  true,  it  was  entirely  reasonable  for  the 
court  to  conclude  that  the  equities  of  the 
complaint  bad  been  so  met,  for  the  time  be- 
ing, at  least,  that  the  propriety  of  the  ap- 
pointment was  not  established.  It  is  no  an- 
swer to  this  to  say  that  the  merits  of  the 
pain  case  were  not  involved;  for  the  scope 
of  a  hearing  of  this  kind  after  notice  Is  meas- 
ured by  the  right  of  the  resisting  party,  and 
he  may,  upon  affidavits  before  answer,  or  up- 
on oral  evidence  under  the  answer,  if  answer 
has  been  made,  show  that  the  essential  equi- 
ties of  the  complaint  are  in  dispute  (t^on  v. 
United  States  F.  &  G.  Ca.  supra) ;  and  while 
his  success  or  failure  in  no  wise  concludes  the 
parties  upon  the  merits  of  the  main  action, 
his  success  will  authorize  a  denial  of  the  ap- 
pUcatloD,  because  a  receivership  is  never  a 
matter  of  course,  but  rests  in  every  Instance 
upon  the  sound  discretion  of  the  court  cau- 
tiously exercised.  Brown  v.  Erb-Rigney  Co., 
48  Mont  17,  133  Pac.  691 ;  Hlckey  v.  Parrot 
8.  ft  C.  Co.,  25  Mont  164,  64  Pac.  330. 

[7]  On  appeal  from  such  an  order,  the  ques- 
tion before  us  la  not  whether  we  agree  in  all 
respects  with  the  views  of  the  trial  court  but 


whether  a  clear  abuse  of  discretion  is  shown. 
Certainly,  a  clear  abuse  of  discretion  does 
not  appear  when  the  complaint  does  not  dis- 
close the  necessity  for  the  ai^intment,  or 
when  the  applicant  has  failed  nptm  the  hear- 
ing to  satisfy  the  coart  that  the  equities  are 
with  him. 

The  order  appealed  trom  Is  affirmed. 

Affirmed. 

BRANTIil,  a  J.,  and  HOLLOWAT,  J, 
concur. 

f  ■  ■  1-1 

(60  Colo.  302) 
THOMAS  T.  DENVER  &  E.  G.  R.  CO. 
(No.  8264.) 

(Supreme  Court  of  Colorado.  Dec.  6, 1915.) 

RaILBOADB  «=»276— liXABIUTT  FOB  INJUBZES 
TO  TKEBFABWa. 

Near  a  schoolhonse  there  was  a  railroad 
track  and  a  switch  track,  end  as  a  train  which 
had  been  Btanding  on  the  switch  track  started  to 
pull  out  on  the  main  track  a  number  of  the 
schoolboys  ran  to  the  switch  track  and  "hopped 
the  train."  One  of  such  boys  was  thrown  off 
by  a  jerk  of  the  train  and  injured.  The  train- 
men neither  saw  nor  knew  that  the  boys  were 
on  the  train.  Held,  that  the  facts  did  not 
show  negligence  on  the  part  of  the  railroad 
company  in  any  duty  it  owed  to  such  boy.  and 
a  verdict  In  its  tevor  was  properly  directed. 

rEd.  Note.— For  other  cases,  see  Ratlroadsi 
Cent  Dig.  {S  87&-886;  DecTDlg.  ^276.] 

Error  to  District  Ooar^  Douglas  Oonnty; 

W.  S.  Morris,  Judge. 

Action  by ,  Walter  Thomas,  by  his  next 
friend,  against  the  Denver  ft  Rio  Grande 
Railroad  Company.  Jndgment  for  d^endant* 
and  plaintiff  brings  error.  Affirmed. 

Melville,  Sackett  ft  Calvert,  of  Denver,  for 
plalnUff  in  error.  E.  N.  Clark  and  B,  G. 
Lucas,  both  of  Denver,  for  defendant  in  er- 

ror. 

GARBIGUES,  J.  This  action  Is  to  recover 
damages  for  Injuries  sustained  by  Walter 
Thomas,  a  boy  about  seven  or  eight  years 
old,  at  Sedalla,  Colo.,  a  small  station  on  the 
Denver  &  Rio  Grande  Railroad  between  Col- 
orado Springs  and  Denver.  The  main  line  of 
railroad  passes  through  the  town  in  an  east- 
erly and  westerly  direction.  North  of  and 
parallel  to  the  main  track  is  a  long  siding, 
enabling  trains  to  meet  or  pass.  Some  200 
or  300  feet  south  of  the  main  line  Is  the 
schoolhonse,  and  a  public  road  runs  between 
the  BChoolhouse  and  the  tracks.  The  rail- 
road right  of  way  through  the  town  and  the 
schoolyard  are  unfenced.  On  the  day  of  the 
accident  a  long  freight  train  consisting  of  20 
cars  and  a  caboose,  headed  for  Denver,  went 
onto  the  siding  to  meet  or  pass  another  train 
and,  after  It  had  gone  by,  started  to  pull  out 
onto  the  main  track.  About  this  time  a  num- 
ber of  school  children,  dismissed  for  the  noon 
recess,  were  playing  in  the  schoolyard.  Ob- 
serving the  moving  freight  train,  some  stx  or 
seven  of  them.  Including  the  Thomas  boy, 
ran  across  the  street  and  the  main  track  and 
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"bopped  the  train,"  and  by  swinging  on  the 
ladders  on  the  sides  of  the  care  were  hay- 
ing a  free  ride,  or  "stealing  a  ride."  While 
so  engaged,  with  his  feet  or  knees  In  the 
,  stirrup  and  holding  onto  the  ladder  with  his 
hands,  a  Jerk  of  the  train  threw  the  l%omaa 
boy  off,  and  the  wheels  ran  over  his  limbs, 
crashing  them  so  badly  they  had  to  be  am- 
putated. There  is  no  evidence  that  any  of 
the  trainmen  saw  or  knew  that  the  boys  were 
on  the  train.  An  offer  was  made  to  show 
that  the  school  dilldren  had  engaged  In  sim- 
ilar acts  before  wlthont  remonstrance  from 
the  train  crew,  which  offer  was  refused.  At 
the  close  of  plaintiff's  case,  defmdant  moTcd 
fbr  a  directed  verdict,  which  was  granted, 
and  the  only  quesdcm  Is  whether  or  not  the 
oonrt  was  In  error  In  this  ruling. 

The  evidence  falls  to  show  wherein  defend- 
ant vtas  negligent  of  any  duty  It  owed  to  the 
plaintiff.  The  verdict  was  directed  aiwn  the 
gronnd  that  the  evidence  was  not  legally 
■offident  to  Justify  a  recovery.  In  this  we 
ooncar.  Jefferson  v.  Railway  Co.,  116  Ala. 
2»i,  22  South.  548,  38  L.  R.  A.  458.  67  Am. 
8t  Rep.  116;  Railway  Oo.  v.  Sain,  90  Ark. 
278,  119  S.  W.  659,  22  L.  R.  A.  (N.  S.)  910; 
Traction  Co.  v.  Nelson,  66  Ark.  494,  62  S. 
W.  7;  Catlett  v.  Railway  Co.,  67  Ark.  461, 
21  S.  W.  1062,  38  Am.  St.  Rep.  264 :  Nolan 
V.  Railway  Co.,  53  Conn.  461,  4  Atl.  106; 
Hasting  V.  Railway  Co.,  143  Fed.  260,  74  G. 
C  A.  398,  6  L.  R.  A  (N.  S.)  776 ;  Underwood 
V.  Railway  Co.,  106  Ga.  48.  31  S.  E.  123; 
Orlffln  V.  Railway  Co.,  101  111.  App.  284; 
Haberlao  v.  Railway  Co.,  78  IIL  App.  261; 
Leo  Le  Bean  v.  Railway  Co.,  60  IIL  ApQ. 
657';  Railway  Oo,  v.  Roath.  35  IIL  App.  349 ; 
tJdeU  V.  Railway  Co.,  162  Ind.  607,  52  N.  ». 
790,  71  Am.  St  Rep.  336 ;  Evans  v.  Railway 
Co.,  142  Ind.  264,  41  N.  B.  6^7;  Railway  Co. 
T.  Redding.  140  Ind.  101,  39  N.  E.  921.  34 
li.  B.  A.  767;  Railway  Co.  v.  Bradford,  20 
Ind.  App.  348,  49  N,  B.  388,  67  Am.  St  Rep. 
252;  Dongherty  v.  Railway  Co.,  137  Iowa, 
257,  114  N.  W.  902,  14  L.  R.  A  (N.  S.)  590, 
126  Am.  St  Rep.  282 ;  Horn  v.  Railway  Co., 
124  Iowa,  281,  99  N.  W.  1068;  Wilson  v. 
Hallway  Co.,  66  Kan.  183,  71  Pac.  282 ;  RaU- 
way  Co.  V.  Plaskett,  47  Kan.  107,  26  Pac 
401 ;  Railway  Co.  v.  Henlgb,  23  Kan.  347,  33 
Am.  Rep.  167 ;  Monehan  t.  Railway  Co.,  117 
Ky.  771,  78  S.  W.  1106;  Swartwood  v.  RaU- 
way  Co.,  129  Ky.  247,  111  S.  W.  305,  19  U 
R.  A  (N.  S.)  1112,  130  Am.  St  Rep.  466; 
Railway  Co.  v.  Webb,  99  Ky.  332,  35  S.  W. 
1117;  Vertrees  v.  Railway  Co.,  95  Ky.  314, 
26  S.  W.  1 ;  Hubener  v.  Railway  CO.,  23  La. 
Ann.  492;  Seeley  v.  Railway  Co.,  157  Mich. 
<I88,  122  N.  W.  214;  Burtram  v.  Railway  Co., 
148  Mich.  166,  111  N.  W.  740;  Hamilton  t. 
Hallway  Co.,  142  Mich.  56.  105  N.  W.  82; 
Katzlnskl  v.  Railway  Co.,  141  Mich.  75,  104 
N.  W.  409;  Ecllff  v.  Railway  Co.,  64  Mich. 
186,  81  N.  W.  180 :  Mehalek  v.  Railway  Co., 
105  Minn.  128.  117  N.  W.  250;  Stendal  v. 
Boyd,  78  HInn.  63,  7S  N.  W.  785,  42  U  R. 


A.  288,  72  Am.  St.  Rep.  597:  Petttt  v.  Rail- 
way Co.,  58  Minn.  120,  59  N.  W.  1082;  Pow- 
ers V.  Railway  Co..  67  Minn.  332,  59  N.  W 
307;  Twist  v.  Railway  Co.,  39  MIna  164, 
89  N.  W.  402, 12  Am.  St.  Rep.  626 ;  Emerson 
V.  Peteler,  35  Minn.  481,  29  N.  W.  311,  59  Am. 
Rep.  337 ;  Wencker  v.  Railway  Co.,  169  Mo. 
592,  70  S.  W.  145;  Barney  v.  Railway  Co., 
126  Mo.  372,  28  S.  W.  1060,  26  L.  R.  A.  847; 
Rnshenberg  v.  Railway  Co.,  109  Mo.  112.  19 
S.  W.  216 ;  Curley  v.  Railway  Co.,  98  Mo.  13. 
10  S.  W.  593 ;  Antemoltz  v.  Railway  Co.,  193 
Mass.  642,  79  N.  E.  780,  118  Am.  St  Rep.  462 ; 
Nogford  v.  Railroad,  173  Mass.  10,  52  N.  E, 
1078;  Leonard  v.  Railway  Co.,  170  Mass. 
318,  49  N.  B.  621 ;  Caslsta  v.  Railroad.  60 
N.  H.  649,  45  AtL  712;  PoweU  v.  Railroad 
Co.,  70  N.  J.  Lew,  290,  68  AtL  930,  1  Ann. 

774 ;  Murray  v.  Railroad  Co..  93  N.  C. 
02 ;  Railway  Co.  v.  Llldtke,  69  Ohio  St  384, 
69  N.  B.  653;  Rodgers  v.  Lees,  140  Pa.  476, 
21  Aa  399, 12  L.  R.  A  216,  23  Am.  St  Rep. 
250;  Woodbrldge  v.  Railroad  Co..  105  Pa. 
460;  Railway  Co.  t.  Connell,  88  Pa.  520, 
32  Am.  Rep.  472 ;  Blklns  v.  Railway  Co..  64 
S.  C.  553,  43  S.  B.  19 ;  Railroad  Co.  v.  Ray, 
124  Tenn.  16,  134  S.  W.  868,  Ann.  Cas.  1012D, 
910;  Stone  Cb.  r.  Pugh,  116  Tenn.  688,  01  S. 
W.  109;  Railway  Co.  v.  Davis  CTex.  Civ. 
App.)  110S.W.  939;  Railway  Co.  v.  Vallejo, 
102  Tex.  70,  113  S.  W.  4,  116  8.  W.  25; 
Mitchell  V.  RaUway  Cb.,  146  U.  S.  613,  13 
Sap.  Ct.  259,  36  L.  Bd.  1064 ;  Railroad  Co.  T. 
Hlckey,  102  Va.  304.  46  S.  E.  392;  Smalley 
V.  RaUway  Co.,  84  Utah,  423,  98  Pac.  311; 
Johnson  V.  Railway  Co.,  49  Wash.  08,  94  Pac. 
895;  Harris  v.  Cowles,  38  Wash.  331,  80 
Pac.  637,  107  Am.  St  Rep.  847. 

The  Judgment  will  therefore  be  affirmed. 

Affirmed. 

QABBBRT,  <X  J.,  and  SCOTT,  J.,  concur. 

(«  Colo.  M6) 

TBINIDAD  NAT.  BANK  T.  JAMIBSON 
HOUSE  FDRMISHINQ  CO. 
(No.  8373.) 

(Supreme  Court  of  Colorado.    Dec.  6,  1915.) 

ATTACHunT  ^=>306~Inti:bvbntion  bt  0th- 
EB  Cbeditobs— Pbocedubb— "Rbheot." 
Code  Civ.  Proc  !  99,  provides  that  oo  final 
jud>;ment  shall  be  rendered  in  a  cause  wherein 
an  attacbment  writ  has  been  issued  and  a  levy 
made  until  30  days  after  sucb  levy,  and  that 
any  creditor  of  the  defendant  mebiiig  and  filing 
an  affidavit  and  undertaking,  as  required  by 
plaintitf^  together  with  bis  complaint  setting 
forth  faia  claim  or  demand,  shall  be  made  a 
party  plaintiff  and  have  like  remedies  against 
tbe  defendanC  to  secure  fats  claim  or  demand  as 
the  law  gives  to  plaintiff.  Section  102  provides 
that  when  it  shall  appear  that  levies  or  writs 
of  attachments  have  been  made  sufficient  to  ren- 
der defendant  insolvent  writs  of  attachment 
may  issue  in  suits  upon  contracts  not  yet  due. 
Section  104  provides  that,  where  tbe  affidavit 
is  made  and  filed  aa  before  provided,  the  clerk 
may  issue  a  writ  of  attachment  Section  105 
provides  certain  conditions  under  which  actions 
may  be  commenced  and  writs  of  attachments  is- 
sned.    Held,  that  section  90  was  Intended  to 


fi=3For  otber  esses  see  same  topic  sod  KEV-NUHBSa  la  oU  Kej-Mumb«r«d  01|mU  and  Indssw 

Digitized  by  Gc 


442 


IBS  PAOIFIO 


REPORTER 


(Col<h 


permit  creditora  to  prorate  the  proceeds  of  the 
attached  property,  and  was  not  iiitended  to  per- 
mit them  to  prosecute  their  dahns  to  judgment 
under  publication  of  notice  and  levy  of  a  writ 
by  the  original  attaching  creditor,  and  interven- 
ing creditors  must  enforce  their  rights  by  the 
Bame  legal  modes  as  ^ere  available  to  the  origi- 
nal attachment  creditor,  and  where  the  only 
•ervice  made  on  the  defendant  and  the  only 
writ  of  attachment  issued  or  levied  was  In  the 
original  suit,  a  judgment  in  favor  of  an  inter- 
vening creditor  was  void,  since  "remedy"  is  the 
means  employed  to  enforce  a  right  or  redress 
an  injury,  and  sections  102,  104,  and  105  indi- 
cate that  the  Legislature  intended  that  a  writ 
aboald  be  issued  and  levied,  not  only  by  the  orig- 
Inal  plaintiff,  but  by  each  intervening  creditor 
(citing  Words  and  Phrases,  Remedy). 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  {  1086;  Dec.  Dig.  «=s>305. 

For  other  definitions,  see  Words  and  Phrasei, 
First  and  Second  Series,  Remedy.] 

Error  to  District  Court,  Las  Animas  Coun- 
ty ;  A.  Watson  McHendrie,  Judge. 

Action  by  tbe  Jamieson  House  Fmnlstalng 
Company  against  the  Trinidad  National 
Bank.  Judgment  for  plaintiff,  and  defend- 
ant brizi^  erra.  Reversed  and  remanded, 
with  directions. 

A.  C.  McCbesney,  of  Trinidad,  and  Jobn  A. 
Gordon,  of  Denver,  for  plaintUC  In  error. 
H.  A.  Schmidt,  ot  Trinidad,  for  defendant  in 
error. 

BAILET,  J.  On  the  3rd  of  August,  1913, 
the  Jamieson  House  Furnishing  Company, 
defendant  in  error,  brought  an  action  for  poa- 
session  of  certain  land.  In  tbe  District  Court 
of  Las  Animas  County,  against  plaintiff  In 
error,  the  Trinidad  National  Bank. 

The  Bituation  is  shown  by  an  agreed  state- 
ment of  facts,  upon  which  tbe  cause  was 
submitted  and  decided  by  tbe  trial  court. 
The  property  Involved  Is  lots  8  and  9,  block 
15  of  Terry's  addition  to  tbe  city  of  Trinidad. 
August  5th,  1910,  Susie  M.  and  Thomas  B. 
Lochard  instituted  an  action  In  attachment 
against  the  owner  of  the  property,  C.  S. 
Innls,  to  recover  the  sum  of  $1^.25.  A  writ 
of  attadunent  Issued  therein  and  was  levied 
on  tbe  property.  Summons  issued  upon 
which  return  was  made  that  defendant  could 
not  be  found.  Thereafter  the  plaintiff  Thom- 
as B.  Lochard  filed  affidavit  showing  tbe  de- 
fendant Innls  to  be  a  nonresident  of  the 
state,  and  an  order  was  thereupon  eutered 
for  service  by  publication.  The  summons 
was  published  as  required  by  law,  entitled 
"Susie  IVL  Lochard  and  Thomas  B.  Lochard, 
plaintiflfs,  V.  C.  S.  Innia,  defendant,"  stating 
tbe  amount  of  the  demand  as  $162.25  and 
costs'  of  suit 

On  the  24th  of  August,  1910,  the  Trinidad 
National  Bank  filed  its  complaint,  affidavit 
and  undertaking  in  attachment  against  Innis, 
to  recover  the  sum  of  $500.00  due  upon  a 
promissory  note,  and  was  upon  application 
made  a  party  plaintiff  to  the  Lochard  suit 
On  the  following  day  the  Lochards  assigned 
their  claim  and  cause  of  action  to  the  bank 


upon  its  payment  of  their  dalm  against 
Innls,  and  on  the  second  day  following, 
August  26th,  the  bank  recorded  a  trust  deed 
of  the  property,  previously  ezecnted  by  Innls 
for  its  use  and  benefit  to  secnre  the  payment 
ot  the  $500  note. 

The  defendant  In  error,  the  Jamlesim 
House  Furnishing  Company,  filed  its  com- 
plaint, affidavit  and  undertaking  in  attach- 
ment against  Innls,  on  the  8rd  of  Septem- 
ber, 1910,  to  recover  the  sum  of  $286.68,  and 
was  also  upon  application  made  a  party 
plaintiff  to  the  Lochard  suit 

The  bank  subsequently  dismissed  the  Ix>ch- 
ard  suit,  and  in  due  course  foreclosed  the 
trust  deed  and  procured  a  deed  of  the  prop- 
erty from  the  public  trustee.  Meanwhile 
the  Jamieson  company  recovered  Judgment 
against  Innls,  execution  Issued,  the  property 
was  advertised  and  sold  to  satisfy  the  Judg- 
ment, and  in  due  course  a  sherifTs  deed  was 
executed  and  delivered  to  it  About  a  month 
after  the  recovery  of  this  Judgment  the 
sheriff  made  return  upon  the  writ  of  attach- 
ment theretofore  issued  In  the  cause  of 
Lochard  v.  Innis,  under  an  order  of  court  di- 
recting that  the  same  be  made  nunc  pro  tunc 

It  will  be  observed  that  Innls  never  at  any 
time  entered  his  appearance  In  any  of  the 
proceedings ;  that  no  summons  was  issued  or 
served  by  publication  or  otherwise  giving  him 
notice  of  the  claims  and  demands  of  either 
the  bank  or  tbe  Jamieson  company;  that 
the  only  service  made,  and  the  only  writ  of 
attachment  Issued  or  levied  was  in  tbe  ord- 
inal suit  of  Lochard  v.  Innl&  In  the  court 
below  the  Jamieson  company  relied  upoa  Ite 
sherUTa  deed  to  eject  the  bank,  who  In  an- 
swer set  up  its  deed  from  the  public  trustee. 
Judgment  was  rendered  against  tbe  bank, 
which  It  brings  here  on  error  for  review. 

sections  99  and  100  oi  the  Code  of  CMi 
Procedure,  B.  S.  1908,  respectively,  read  as 
follows : 

"That  no  final  judgment  shall  be  rendered  in 
a  cause  wherein  an  attachment  writ  has  been  is- 
sued and  a  levy  made  thereunder,  until  tbe  ex- 
piration of  thirty  days  after  such  levy  has  been 
made;  and  any  creditor  of  the  defendant  mak- 
ing and  filing  an  affidavit  and  undertaking,  as 
hereinbefore  required  of  the  plaintiff,  together 
with  his  complaint  setting  forth  his  claim  or  de- 
mand constituting  his  cause  of  action  against 
the  defendant,  shall,  upon  application  to  the 
court  wherein  such  action  ia  brought  be  made 
a  party  plaintiff  in  such  action,  and  may  have 
like  remedies  against  the  defendant  to  secure 
his  claim  or  demand,  as  the  lew  gives  to  tbe 
original  plaintiff. 

"After  any  creditor  has  Ijeen  made  a  party  to 
the  action,  as  hereinbefore  provided,  a  dismis- 
sal by  the  first  or  any  subsequent  attaching 
creditor  of  his  cause  of  action,  or  proceedings 
in  attachment,  shall  not  operate  aa  a  dismi.<i^ 
of  tbe  attachment  proceedings,  as  to  any  other 
attaching  credit<ir ;  but  that  the  remaining  cred- 
itors may  proceed  to  final  judgment  therein  the 
same  as  though  no  such  dismissal  bad  been 
made." 

It  Is  provided  by  Section  99  that  within 
thirty  days  after  the  levy  of  an  attachment 
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writ  any  creditor  of  the  defendant,  upon 
filing  affidavit,  undertaking  and  domptaint, 
shall  upon  application  be  made  a  party  plain- 
tiff  to  the  proceeding  "and  may  have  like 
remedies  against  the  defendant  to  secure  his 
claim  or  demand  as  the  law  gives  to  the 
original  plaintiff."  What  Is  meant  by  "like 
r^uedies"?  Is  a  subsequent  Intervening  cred- 
itor required  to  proceed  in  all  particulars  to 
acquire  Jurisdiction  aa  did  the  original  plain- 
tiff, or  is  the  service  by  pobllcatlon  and  levy 
of  the  writ  by  the  original  plaintiff  sufficient 
for  a  judgment  in  favor  of  such  intervening 
creditor?  It  is  dear  that  if  the  Jamleson 
company  bad  proceeded  as  did  the  original 
plaintiff,  by  levying  its  writ  and  publishing 
notice  In  due  course.  It  would  in  all  respects 
have  been  placed  upon  an  equal  footing  with 
the  latter  for  the  purpose  of  prorating  in  the 
proceeds  of  the  attached  property. 

The  plain  purpose  of  the  statute  was  to 
permit  creditors  to  prorate  the  proceeds  of 
attached  property,  not  to  permit  them  to  es-* 
tftbllsh  rights  in  a  strange  and  unusual  way. 
The  provision  simply  makes  It  possible  for 
all  creditors  to  put  themselves  In  a  position 
of  equality  in  respect  to  the  satisfaction,  out 
of  the  property  attached,  of  claims  properly 
asserted  and  regularly  adjudicated,  and  it  la 
a  matter  of  administrative  policy  and  con- 
venience that  all  creditors  intervening  are, 
upon  application,  named  as  plaintiffs  In  one 
general  proceeding  for  the  purpose  of  deter- 
mining and  adjudicating  their  respective 
rights.  Prior  to  its  adoption  the  first  in  time 
secured  a  preferential  right  over  the  claims 
of  all  other  creditors.  Speed  was  made  par- 
amount, and  the  first  attaching  creditor  gain- 
ed an  exclusive,  and  oftentimes  an  unfair  ad- 
vantage over  others.  Section  99  appeared  in 
the  ameodment  of  1894,  and  was  designed,  as 
its  express  terms  indicate,  to  eliminate  the 
possible  occurrence  of  such  inequality  under 
the  taw.  TUs  was  the  unquestionable  pur- 
pose of  the  enactment  of  the  new  section,  and 
therefore  If  it  was  Intended  to  therein  pro- 
vide a  means  whereby  any  and  all  interven- 
ing creditors,  are  permitted  to  prosecute 
their  claims  to  Judgment  under  publication 
of  notice  and  levy  of  a  writ  by  the  original 
attaching  creditor,  that  should  appear  in 
plain  terms,  and  not  by  resort  to  doubtful 
construction.  The  constitutional  provision 
concerning  due  process  demands  that  all  lawA 
which  permit  the  taking  of  property  upon 
constructive  notice  shall  be  subjected  to  strict 
scrutiny  by  the  courts,  and  the  intent  to  ac- 
complish that  end  must  be  made  apparent  by 
dear  and  express  terms,  which  is  by  no 
means  the  case  with  the  statute  under  con- 
sideration. 

Remedy  is  the  means  employed  to  enforce 
a  right  or  redress  an  injury.  2  Bouvier's  Law 
Dictionary,  p.  870  ;  7  Words  &  Phrases,  p. 
0073.  The  "like  zemedlea"  eecured  to  an  ta- 


tervenlng  attachment  creditor  by  Section  00 
are  no  more  or  less  than  such  means  as  were 
available  to  the  original  plaintiff  to  establish 
and  secure  his  claim,  that  is  to  say,  upon  the 
filing  of  affidadvlt,  undertaking  and  com- 
plaint, with  application  to  be  made  a  party 
plaintiff  In  the  original  proceeding,  the  inter- 
vening creditor  merely  places  his  claim,  in 
point  of  time  of  action  and  for  the  purpose 
of  proration,  upon  an  equal  basis  with  that 
of  the  original  plaintiff,  and  should  enforce 
his  rights  by  the  same  legal  modes  as  were 
available  to  the  one  first  to  act  It  certainly 
was  not  intended  thereby  to  put  an  interven- 
ing creditor  in  a  better  position  than  he  who 
first  attached,  and  the  statute  grants  no  prlv- 
ll^e  which  obviates  taking  the  steps  ordi- 
narily requisite  to  Jurisdiction  in  order  to 
recover  a  valid  Judgment  upon  a  claim  prop- 
erly established.  The  claim  of  the  Jamle- 
son company  was  a  separate  cause  of  action. 
To  hold  that  "like  remedies"  comprehends 
that  the  attachment  debtor  has  constructive 
notice,  by  the  original  proceeding,  of  any  and 
all  causes  of  action  which  might  be  subse- 
quently asserted  against  him  upon  his  con- 
tractual obligations,  would  be  to  declare 
that  which  is  plainly  not  within  the  purview 
of  the  sectlonf  much  less  within  its  express 
terms. 

Section  102,  Code,  R.  S.  1008,  provides  that 
whenever  it  shall  appear  that  "levies  of  writs 
of  attachment  have  been  made  upon  the  prop- 
erty of  the  defendant"  sufficient  to  render 
him  insolvent,  it  shall,  upon  application,  be 
ordered  that  "writs  of  attachment"  may  issue 
in  suits  upon  contracts  not  yet  due,  in  order 
that  such  attaching  creditors  may  prorate  in 
the  proceeds  of  the  attached  property.  Sec- 
tion 104  reads  thus  In  part: 

"In  every  ease  where  an  affidavit  shall  be 
made  and  filed,  as  aforesaid,  it  shall  t>e  lawful 
for  such  clerk  to  Issue  a  writ  of  attaclunent." 

8ecU(»i  105  also  provldeB  certain  condi- 
tions under  which  "actions  may  be  com- 
menced and  -writs  of  attachment  Issued.** 
These  expressions  in  the  act  indicate  that 
the  legislature  intended  that  a  writ  should  be 
not  only  issued,  but  levied  by  the  original 
plaintiff,  and  as  well  by  each  intervening 
creditor  who  sets  up  a  new  and  Independent 
cause  of  action.  The  issuance  of  a  writ^ 
without  levy  thereof,  would  be  useless. 

The  Judgment  rendered  In  favor  of  the 
Jamleson  company  was  void,  and  no  rights 
were  acquired  by  it  under  the  sheriff's  deed. 
The  court  below  erred  in  adjudging  It  the 
owner  and  entitled  to  the  possession  of  the 
property  as  against  the  bank,  and  therefore, 
the  Judgment  Is  reversed  and  the  cause  re- 
manded with  directions  to  enter  Judgment  in 
favor  of  the  plaintiff  In  error. 

Judgmeot  reversed  and  canse  remanded 
with  directions. 

QABBUBT,  01  3n  u>d  WHITSlb  3*,  Concur. 
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STEPHENS  r.  WHEELER  et  aL  (No.  8360.) 
(Sapreme  Ooart  of  Colorada.  Dec  V,  1916.) 

1.  JURTICBS  OP  THZ  Pback  4=»166~Appeu>- 

Dish  rssAL— Vacation. 

Where  a  county  court  dismissed  an  appeal 
from  justice  court  and  entered  judgment  against 
appellants,  it  could  thereafter,  within  the  term, 
reinstate  the  case,  since  courts  of  record  have 
entire  control  over  their  orders  and  judRments 
during  the  term  at  which  they  are  returned, 
and  possess  a  discretionary  iK>wer  to  vacate  and 
set  them  aside. 

[Kd.  Note.— For  other  cases,  see  Jaatices  <rf 
t^  Peace,  Cent  Dif.  {{  63S-646;  Dec.  Dig. 

2.  JtTBTICES  OF  THE  PEACE  e=>ie7— APPEAL— 
DT880LUTI0R  OP  ATTACHMENT. 

On  defendant's  appeal  trom  a  justice,  the 
county  court  properly  ordered  a  dissolution  of 
attachment  without  giving  plaintiff  opportunity 
to  file  as  additional  affidavit  and  bond,  where 
plaintiff  did  not  ask  leave  to  amend  the  nnsign- 
ed  affidavit  and  the  undertaking  lacking  sure- 
ties  which  he  originally  filed  in  justice  court 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  SS  647-6S1,  654;  Dec 
Dig.  «=)167.] 

8.  Justices  of  the  Peace  ^=>167— Appeal— 
Dissolution  op  Attaobicent. 

On  defendant's  appeal  from  a  justice's  Ju^- 
ment,  the  county  court  properly  ordered  dis- 
solution of  the  attachment  without  giving  plain- 
tiff an  opportunity  to  file  an  additional  affi- 
davit and  inmd,  where  tba  affidavit  in  justice 
court  bad  been  unsigned,  and  the  ondertaking 
without  narctiea,  since,  as  the  entire  proceedings 
in  attachment  were  void,  there  was  nothing  to 
ammd. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  ||  647-651.  654;  Dec 
Dig.  «s>167.] 

4.  Justices  ot  the  Peace  4=»16&— Apnui*— 

Bond— Approval— STATtTTE. 

Under  Rev.  St  190S,  »  3846,  SS49,  pro- 
viding that  appeals  from  judgments  of  justices 
to  the  county  court  shall  be  granted  in  all  cases 
if  the  party  praying  the  appeal  shall  within  ten 
days  enter  into  bond  with  security  conditioned 
as  provided,  and  that  the  appealing  party  may 
file  his  bond  in  the  office  of  the  clerk  of  the  coun- 
tj  conrt  of  the  proper  county  within  the  speci- 
fied time,  which  bond  shall  be  approved  by  the 
clerk,  an  appeal  bond  on  appeal  from  a  jus- 
tice's judgment  to  a  county  court  without  a 
clerk,  the  judge  acting  ex  officio-  as  such,  which 
waa  filed  In  time,  the  judge  issuing  the  statutory 
writs  rigned  by  himself  as  judge  and  clerk  there- 
after, was  properly  approved,  though  not  in- 
dorsed as  approved  the  ex  offido  clerk  fOr  two 
months. 

[Ed.  Note.— For  other  eases,  see  Justices  of 
the  Pence.  Cent  Dig.  K  M4,  500-678;  Dec 

Dig.  «=>159.] 

5.  Justices  of  the  Peace  «»161— Appeai>- 
Effect— Jurisdiction- Appearance. 

Taking  an  appeal  from  the  judgment  of  a 
justice  gives  the  appellate  court  jurisdiction 
over  the  person  and  waives  all  defects  in  the 
service  of  process,  or  even  the  want  of  process, 
and  defendants,  who  appeared  specially  in  the 
county  court  on  appeal  from  judgment  against 
them  in  justice  court  only  to  ai^e  their  motion 
to  dismiss  the  appeal,  were  anbject  to  the  court's 
jurisdiction,  though  not  served  with  process  in 
justice  court. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  59*2-599,  601,  602,  604; 
Dec  Dig.  «»161.] 

Error  to  Elbert  County  Court;  Frank  S. 
Tamer.  Judge. 


Action  1?  Frank  Stepbeiis  against  JtAn 
J.  Whe^er  and  otbera.  To  review  a  judg- 
ment dtssolving  tbe  writ  ot  attachment  and 
dlsmlaBlng  the  action,  lOaiDtiff  brings  error. 
Reversed. 

Hilllard  &  Lllyard,  of  Denver,  and  T.  M. 
Jones,  of  Elizabeth,  for  plaintiff  In  error.  J. 
W.  MuUahey,  of  Elowa,  for  defendants  In  er- 
ror. 

GARRIGUES,  J.  Plaintiff  In  error,  Ste- 
phens, attempted  to  commence  an  action  in  the 
Justice  court  againat  Wheeler  aud  others  to 
recover  Judgment  for  f7G^  but  no  summona 
was  issued  or  served.  At  the  same  time  he 
endeavored  to  sue  out  a  writ  of  attachment, 
but  the  affidavit  therefor  was  unsigned,  and 
the  ondertaking  he  filed  was  without  sure- 
ties. Defendants  did  not  appear,  and  Feb- 
ruary 7,  1914,  a  personal  Judgment  was 
taken  against  them  for  the  amount  prayed. 
Prom  this  Judgment  an  appeal  was  taken 
to  the  county  court,  the  bond  being  filed  Feb- 
ruai7  9,  1914,  upon  which  Is  the  following 
indorsement:  "Approved  February  9,  1914. 
Frank  S.  Turner,  County  Judge."  Thereaft- 
er plaintiff  asked  that  a  new  appeal  bond 
be  furnished  on  the  ground  that  the  sureties 
were  Insufficient,  whidi  being  overruled,  a 
motion  was  presented  by  plaintiff  asking 
that  tbe  appeal  be  dismissed  on  the  ground 
that  the  bond  had  not  been  approved  within 
ten  days  from  the  time  of  the  rendition  ot 
Judgment  in  the  Justice  court.  Relative  to 
this  latter  motion  the  facts  appear  to  be: 
The  bond  was  filed  on  the  9th  day  of  Feb- 
ruary, but  for  some  reason  the  Indorsement 
of  approval  was  not  made  at  that  time,  and 
on  A^ril  6th  the  ftdlowlng  order  was  en- 
tered: 

"  •  ♦  •  And  further  upon  the  court's  own 
motion  the  court  on  this  day  approved  the  said 
appeal  bond  as  of  the  9th  day  of  February,  A. 
D.  1914,  by  tbe  following  language  and  EOgoa- 
ture :  'Approved  by  me  this  9th  day  of  Febman 
A.  D.  1914,  Frank  S.  Turner,  County  Judsc'" 

At  this  time  there  was  no  cleik  (tf  tin 
county  court;  the  Judg6  acting  as  ex  officio 
clerk.  The  motion  to  dismiss  the  appeal 
was  granted;  but  afterwards  the  order  of 
dismissal  was  vacated,  and  the  case  relnstat* 
ed.  Defendants,  appearing  specially  for  that 
purpose,  Uien  moved  the  court  to  dissolve  the 
.writ  of  attachment  and  to  dismiss  the  ac> 
tlon,  for  reasons,  among  others,  that  no  afll- 
davlt  In  attachment  and  n6  undertaking  had 
been  filed  in  the  Justice  court,  that  the  Jus- 
tice acquired  no  Jurisdiction  over  the  persons 
of  defendants,  and  therefore  the  coun^ 
court  was  equally  without  Jurisdiction. 
These  motions  were  sustained  by  the  court 

Plaintiff  in  error  iwesents  for  determina- 
tion the  following  propositions:  First,  the 
court,  having  dismissed  the  appeal  and  enter- 
ed Judgment  against  defoidaats.  was  with< 
out  Jurisdiction  thereafter  to  reinstate  the 
case;  second,  the  court  erred  In  ordering  a 
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dlS8(dntlon  ot  the  attachment*  Instead  of 
affording  plaintiff  an  <qiportunlty  to  file 
an  additional  affidavit  and  bond;  and,  tblrd. 
In  holding  tbat,  because  tbere  was  not  a  so 
called  formal  summons  In  the  proceeding 
before  the  Ju^ce  <tf  the  peace,  the  Justice 
acquired  no  jurisdiction,  and  hence  the  conn- 
ty  court  was '  likewise  without  Jurisdiction 
of  the  parties  defendant. 

[1]  1.  The  first  qa^ion  must  be  resolved 
•  against  the  contentions  of  i^lnttff  In  error. 
Courts  of  record  have  entire  control  over 
their  orders  and  Judgments  during  the  term 
at  whldi  the  same  are  rendered,  and  they 
possess  a  discretionary  power  to  vacate  and 
set  tlwm  aaide  at  such  term.  Owen  v.  Going, 
7  Cdlo.  85,  1  Pac  229;  Pennington  v.  Mc- 
Nally,  11  Colo.  660.  10  Pac.  603;  Bradford 
V.  Pe<vle,  22  Colo.  161.  43  Pac:  1018 ;  Hlgglns 
▼.  People,  2  Colo.  App.  669.  31  Pac.  061;  De 
OuUe  V.  Alexander,  4  Colow  App.  616,  36  I^c. 
820;  Brlggs  v.  Dunne,  163  lU.  36,  46  N.  B. 
628;  Hulbert  Tredway,  160  Uo.  666,  60 
Pac  1086. 

[1, 1]  2.  Did  the  county  court  err  In  order- 
ing a  dlssolutlMi  of  the  attachment  without 
giving  plaintiff  an  opportunity  to  file  an  ad- 
ditional aflldavtt  and  bond?  In  tlie  first 
plaro,  plaintiff  did  not  ask  leave  to  amend 
the  affidavit  or  undertaking;  but,  aside  from 
this,  the  purported  faffldavlt  being  unsigned 
and  the  undertaking  without  sureties,  both 
were  nullities  and  the  entire  proceedings  in 
,  attachment  void.  There  was  nothing  to 
amend.  Mentzer  v.  ElUscai,  7  Cola  App.  8i&~ 
821,  43  Pac.  464. 

3.  Error  is  assigned  aa  the  ruling  of 
the  county  court  In  holding  that,  because 
the  Justice  of  the  peace  acquired  no  juris- 
diction over  the  persons  of  defendants,  It 
had  no  jurisdiction  to  try  the  case.  Under 
this  assignment  two  questions  are  presented: 

(a)  Was  the  appeal  bond  approved?  And 

(b)  if  the  appeal  was  perfected,  did  the 
county  court  acqnire  jurladlction  over  the 
persons  of  the  defendants,  regardless  of  the 
want  of  service  of  summons  In  the  Justice 
court? 

[4]  The  statute  provides: 

"Appeals  from  judgments  of  Justices  of  the 
peace  to  the  county  court  shall  be  granted  in  all 
cases :  •  •  •  ■  Provided,  the  party  praying 
the  appeal  shall  within  10  days  from  the  rendi- 
titm  of  the  judgment  from  which  he  desires  to 
take  an  appeal  enter  into  a  bond  with  security 
to  be  appTDved  and  conditioned  as  herunafter 
provided.''  B.  S.  1008,  {  8816. 

The  appealing  party  may  file  bis  bond  In 
the  office  of  the  clerk  of  the  county  court  of 
the  proper  county  within  the  time  aforesaid, 
which  bond  shall  be  approved  by  the  clerk. 
R.  S.  1908,  f  3849.  The  contention  Is  made 
here  that,  because  the  <derk  of  the  county 
court  did  not  Indorse  upon  the  bond  a  for- 
mal approval  within  ten  days  after  the  ren- 
dition of  the  judgment  in  the  justice  court, 
no  appeal  was  perfected.  The  judgment  was 
rendered  In  the  jnstlce  court  February  7, 
1914.  On  February  9th  the  appeal  bond  was 


duly  executed  In  proper  form,  sl^ed  by  two 
sureties,  and  filed  In  the  office  of  the  clerk 
of  the  county  court.  On  the  same  day  sum* 
mous.on  appeal  and  a  writ  of  supersedeas 
were  Issued ;  both  writs  being  signed  "Frank 
S.  Turner,  Ju^  and  Acting  Clerk."  No  for- 
mal Indorsement  approving  the  bond  was 
made  at  this  time,  but  the  court  and  all  coun- 
sel evidently  acted  upon  the  theory  and  with 
the  understanding  that  the  bond  had  been 
approved.  On  Fetffuary  20th  plaintiff  asked 
that  a  new  bond  be  required,  thereby  admit- 
ting that  there  already  was  a  bond,  raising 
the  question  only  of  the  sufficiency  of  the 
sureties.  It  was  not  until  April  9th  that  the 
discovery  was  made  that  no  formal  approval 
had  been  indorsed  <m  tiie  bcmd,  and  the  qnea* 
tion  was  not  raised  until  that  time.  It  Is 
unnecessary  to  cmslder  the  order  of  court 
made  thereafter  approving  the  bond  as  of 
date  Fsbmai7  9,  1914,  and  the  Indorsement 
to  that  effect  signed  by  the  judge.  The  quea* 
tion  Is:  Was  there  an  approval?  The  sta^ 
ate  does  not  specify  any  particular  manner 
or  form-  In  whic2t  such  bonds  most  be  ap- 
proved, i^tedfying  only  tiiat  they  most  be 
approved  by  tb»  derk  of  tlu  oourt  It  Is 
Inslstoitly  ui^ed  that  because,  after  the  dla- 
coveiT  of  the  abemoe  ot  any  Indorsement  of 
approval,  the  conrt  altered  an  order  of  ap- 
proval and  signed  the  indorsement  as 
"Judge,"  that  there  was  no  approval  In  ac- 
cordance with  the  terms  of  the  statute  and 
the  appeal  dtonld  have  been  dismissed.  To 
support  this  contentlcm  counsel  dte  Adams 
T.  Decker,  60  Colo.  237,  m  Pac  664,  In 
whidi  we  held  that  the  derk  of  the  court 
must  approve  such  bonds.  A  very  dlffmnt 
state  of  fiacts  prevails  here  than  existed  in 
that  casfe  niere  a  duly  anwlnted,  qualified, 
and  acting  derk  was  holdii^r  office,  and  he 
should  have  an>roved  the  bond;  here  there 
was  no  derk,  bnt  the  judge  was  acting  ex 
c^cio  In  that  capadty,  and,  while  he  failed 
to  Indorse  the  bond  when  It  was  filed,  still, 
from  the  fact  that  he  issued  the  statutory 
writs  signed  by  himself  as  "Judge  and  Act- 
lug  Clerk"  dmultaneously  with  or  immedi- 
ately aftet  the  bond  was  filed,  we  must  pre- 
sume that  he  approved  it  In  the  same  ca- 
pacity, and  we  My  In  the  Adams  Case: 

"A  failure  to  indorse  its  approval.  If,  la 
fact,  it  had  been  approved,  would  not,  of  course, 
prejudice  the  rights  of  the,  party  filing  the 
bond." 

Tinder  all  the  facts  and  drcnmstaneee  of 
the  case  we  are  of  the  opinion  that  the  ap- 
peal bond  was  approved  by  the  "Judge  and 
Acting  Clerk,"  and  the  assignment  on  this 
ground  will  be  overruled. 

[S]  As  to  the  question  of  whether  tbe  filing 
of  an  appeal  bond  conferred  Jurisdiction  on 
the  county  court  over  the  persons  of  the  de> 
fendants,  notwithstanding  the  fact  that  they 
appeared  specially  for  the  purpose  of  the  mo- 
tion only,  to  dismiss  the  case,  there  Is  no 
room  for  argument.  This  matter  has  been 
conclusively  settled  by  a  long  line  of  deci- 
sions in  this  state.  The  taking  of  an  appeal 


Digitized  by 


446 


US  PAuino 


BBPOBTBB 


(Colo. 


fnnn  the  judgment  of  a  Justice  of  the  peace 
gives  jurisdiction  over  the  person  and  Is  a 
waiver  of  all  defects  In  the  service  of  pro- 
cess, or  even  the  want  of  process.  Deits  v. 
City  of  Coitral,  1  Cola  330;  Wyatt  v.  Free- 
man, 4  Ccdo.  15;  Charles  r.  Amos,  10  Colo. 
1i77,  15  Pac.  417;  C.  a  R.  Co.  v.  Caldwell, 
11  Colo.  546.  19  Pac;  542;  Paul  t.  Books,  16 
Colo.  App.  47,  63  Paa  711;  School  Dlst  t. 
Waters,  20  Colo.  App.  106,  77  Pacj  255. 

It  Is  therefore  onr  ctmclu^CHi  that  the  at- 
tadunent  proceedings  were  properly  dismlss- 
«d,  bnt  that  the  court  was  In  error  In  dls- 
mlsaing  the  action. 

ITpon  the  latter  ground  the  case  Is  revers- 
ed, and  the  cause  remanded  for  triaL 

Beversed. 

GABBEBT,  C.  J.,  and  SCOTT,  J.,  concur. 


<e3  Colo.  266) 

SERVICE  V.  WEST  M  uz.  (No.  8437.) 
(Supreme  Court  of  Colorado.  Dee.  6, 1016.) 

1.  EsTOPPBi.  <8=>29— Title— Obaktob. 

In  an  action  to  quiet  title,  wb«re  defendant 
in  fact  claimed  tide  solely  from  plaintiffs 
through  their  grantee,  though  he  answered  by 
merely  alleging  generaily  a  title  fn  fee  in  ftuch 
grantee,  not  stating  its  source,  denial  of  de- 
fendant's motion  for  nonsuit  on  the  ground  that 
plaintiffs  bad  not  proved  their  title  was  not  er- 
roneous, since  a  par^  cannot  dispute  the  title 
of  the  one  through  whom  he  daims  to  derive  ti- 
tle, being  unable  to  assert  that  the  title  obtained 
from  bis  grantor  or  through  him  is  sufficient 
for  bis  own  protection,  and  not  available  to  the 
grantor  blmseU  or  me  claiming  through  him. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  8§  60-73;  Dec  Dig.  ^29.] 

2.  QuiETiNQ  Title  «=»44  —  Concessioit  of 
Pbiua  Facie  Case— Acknowledgment  of 
Plaintiffs  as  Ownebs. 

Where  defendant  in  suit  to  quiet  title  had 
previously  several  times  treated  with  plaintifEs 
as  owners  for  the  porehase  of  the  land,  the  bur- 
den wag  upon  defnidant  to  overcome,  by  proper 
means,  the  prima  fade  ease  bo  conceded  plain- 
tiffs.' 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  {{  89-82 ;  Dec.  Dig.  «=>44.] 

3.  Husband  and  Wife  ^=3194  —  Deed  — 
Wife's  Acknowledgment— NKCEssirr. 

Where  a  married  woman  executed  a  deed 
and  did  not  acknowledge  it,  a  pretended  ac- 
knowledgment by  her  having  been  placed  there- 
on, she  having  been  out  of  the  state  at  the  time, 
the  deed  was  void. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Gent.  Dig.  |  726;  Dec  Dig.  «»ie4.] 

4.  Appeal  and  Bbbdb  «=»987— Bbview— Suf- 
nciEMoT  or  Evidence. 

An  appellate  court  need  consider  the  evi- 
dence only  so  far  as  to  decide  that  It  is  suffi- 
cient to  support  the  findings. 

{Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8803^3806;  Dec  Dig.  «8=> 
987.] 

5.  QuiETiNo  Trnjt  ^ssSO— Canceij.ation  or 
Void  Deed. 

Where,  in  suit  to  quiet  tiU^  of  which 
equity  has  jurisdiction,  it  appeared  necessary 
to  cancel  a  deed  void  cm  its  nee  to  give  com- 
plainants full  relief,  as  the  controversy  grew  di- 
rectly  out  of  the  void  deed,  such  cancellation 


was  proper,  though  sndi  a  deed  Is  not  a  doud 

on  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Ceut.  IHg.  i  100;  Dec.  Dig.  «s»00.] 

Error  to  IMstrlct  Court,  Larimer  County; 
Bobert  O.  Strong,  Judge- 
Action  hy  Fremmt  West  and  another 
against  Samuel  Service.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Afl3rmed. 

Clarence  A.  Brandenburg,  of  Washington, 
D.  C.  for  plaintiff  In  error.  G.  L.  Clover,  of 
Denver,  for  defendants  In  error. 

TELLEB,  J.  The  defendants  In  error 
brought  suit  against  plaintiff  la  error  to 
quiet  title  to  a  tract  of  40  acres  in  Estes 
Park.  The  parties  will  be  mentioned  herein 
as  they  were  related  in  the  trial  court.  The 
defendant  by  answer  claimed  title  In  fee 
through  a  conveyance  from  one  Stlers,  who 
was  alleged  In  the  answer  to  have  had,  at  the 
time  of  the  conveyance,  a  title  in  fee.  llie 
plaintiffs  by  replication  denied  that  Stlers 
ever  had  any  right  In  or  title  to  the  land,  de- 
nied that  they,  or, either  of  them,  had  ever 
executed  any  deed  of  the  premises  to  Stlers, 
and  alleged  that.  If , any  names  were  signed 
to  a  deed  purporting  to  have  been  signed  by 
them,  such  signatures  were  foiled  and  made 
without  their  knowledge  or  consent. 

On  trial  of  the  cause  plaintiffs  Introduced 
In  evidence  the  deed  purporting  to  have  been 
made  by  them  to  Stlers,  defendant's  grantor, 
and  both  testified  that  they  had  no  knowledge 
of  Stlers,  and  never  made  any  conveyance  to 
him,  or  authorized  such  cwveyance ;  that  on 
December  27,  1910,  the  date  ^n  whi(^  the 
deed  on  its  ftice  purported  to  have  been  exe- 
cuted and  acknowledged  In  this  city,  Mrs. 
West  was  in  Iowa,  where  she  had  gone  some 
weeks  before,  and  whence  she  returned  about 
January  16,  1911.  They  further  testifled 
that  In  July,  1908,  they  exdianged  property 
in  Iowa  for  the  premises  In  question,  and 
moved  Into  the  six-room  house  thereon  with 
their  household  goods,  and  that  it  was  still 
their  home.  It  appears  thafn,  hranestead  ex- 
emption had  been  created  by  proper  entry  on 
the  records  in  the  county  recorder's  office. 
The  defendant  testified  that,  after  be  had  re- 
ceived a  conveyance  of  the  premises  from 
Stlers,  he  went  upon  the  premises  In  ques- 
tion and  entered  the  house  through  the  kltdi- 
en  door,  which  was  open;  that  he  put  a  pad- 
lock on  said  door  and  locked  It,  and  placed 
a  notice  on  the  place  to  the  effect  that  he 
owned  It;  also  that  he  pastured  some  stock 
on  the  land.  The  decree  ordered  the  deed  to 
StleiB  canceled  as  a  cloud  on  the  title,  and 
title  quitted  In  Mrs.  West  Plaintiff  in  error 
contends  that  plaintiffs  failed  to  prove  tttle 
or  possession,  and  that  the  court  erred  In 
overruling  his  motlcn  for  a  nonsuit. 

[13  It  Is  not  nec»8ary  to  determine  whetti* 
er  or  not  the  motion  ouiSit,  at  that  stage  of 
the  proceeding,  to  have  been  granted,  because 
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It  appeared  later  In  the  trial  that  the  defend- 
ant claimed  title  solely  from  plaintiffs, 
through  the  Stlers  deed.  It  Is  elementary 
that  a  party  cannot  dispute  the  title  of  the 
one  through  whom  he  claims  to  derive  title. 
Bay  State  M.  &  T.  Co.  r.  JacksoOt  27  Colo. 
139,  60  Pac  673 ;  Carson  v.  Dundas,  89  Neb. 
503,  88  N.  W.  141 ;  15  Cyc  47.  A  grantee 
cannot  assert  that  the  title  obtained  from  bis 
grantor,  or  through  him,  is  sufficient  for  bis 
protection,  and  not  available  to  his  contest- 
ant, who  claims  tbrongh  the  same  grantor. 
BobertsoD  v.  Plckerell,  100  U.  S.  608,  3  Sup. 
CL  407,  27  Ed.  1048.  The  defendant  In 
this  ease  could  not,  for  the  reason  aboT« 
stated,  contest  the  title  of  plaintiffs. 

[2]  It  further  appears,  both  in  plaintiffs' 
evldenoe  and  defendant's,  that  the  defendant 
had  several  times  treated  with  plaintiffs,  as 
owners,  for  the  purchase  of  the  land  in  quea* 
tion,  thus  conceding  that  title  was  in  plain- 
tiffs. In  such  a  case  as  this: 

"It  seems  that  an^  act  of  acknowledgment, 
amouDttng  to  an  admission  of  title  in  the  plain- 
tiff, concedes  to  him  a  prima  facie  ease,  and  de- 
volves  upon  the  opposite  party  the  burden  of 
overcoming  it  by  means  proper  to  that  end." 
BrownvTBtown,  4S  Mo.  412. 

Plaintiff  In  error  was  therefore  not  preju- 
diced the  ovttTuling  of  bis  motion  tor  a 
nonanit.  The  court  found  that  the  plaintiffs 
were  In  poaseaslon  wboi  the  suit  waa  begun; 
that  the  defendant  claimed  title  through  a 
purported  deed  ttom  plalntlffB  to  Stlers,  pur- 
porting to  have  been  executed  and  adoiowl- 
edged  in  the  dty  of  Denver  on  December  27, 
1910,  and  a  deed  trom  Stlers  to  defendant ; 
that  the  plaintiff  Mamie  J.  West  was  absent 
from  the  state  of  Colorado  from  about  Octo- 
ber 90,  19ip,  to  about  January  16^  1911;  and 
ttiat  the  deed  was  void  and  of  no  effect  ^e 
court  further  found  that  the  certificate  of  ac- 
knowledgment did  not  purport  to  show  that 
Mrs.  West's  ac^owledgment  had  been  taken 
as  required  by  statute  In  the  conveyance  of 
land  snbject  to  a  statutory  homestead. 

[S]  Counsel  contends  that,  since  the  fee 
was  in  Mrs,  West,  the  requirement  as  to  ac- 
knowledgment does  not  apply  in  this  case. 
It  is  not  necessary  to  determine  that  ques- 
tion, since  the  court  found  that  Mrs.  West 
was  not  in  the  state  at  the  date  of  the  pre- 
tended acknowledgment,  and  that  the  deed 
was  vcrid.  Hie  invalidity  of  the  deed  sufB- 
ci«itly  appears  from  the  finding  that  Mrs. 
West  was  not  In  the  state  at  the  date  of  the 
acknowledgment 

[4]  There  ia  enough  evidence  to  support  the 
court's  findings,  and  we  are  not  called  upon 
to  consider  the  evidence  farther  than  Is  nec- 
essary to  reach  that  conclusion. 

[6]  It  Is  true,  as  plaintiff  In  error  asserts, 
that  a  deed  void  on  Its  face  is  not  a  cloud  on 
title;  but  that  fact  does  not  prevent  the  can- 
cellation of  such  a  deed  when.  In  a  proceed- 
ing of  which  equity  has  Jurisdiction,  it  ap- 
pears necessary  to  cancel  it  in  order  to  give 


full  relief  to  the  complainant.  The  court  by 
the  filing  of  a  complaint  alleging  grounds  for 
equitable  relief,  and  due  service  upon  the 
defendant,  acquired  jurisdiction  of  a  contro- 
versy which  grew  directly  out  of  the  deed 
found  to  be  void.  The  canceling  of  the  deed 
was  necessary  to  the  full  settlement  of  the 
controversy,  and  the  decree  gave  to  plain- 
tiffs no  more  than  the  relief  to  which  they 
were  entitled.  Hils  was  clearly  within  the 
Jurisdiction  of  the  court  under  these  circum- 
stances. Goal  Go.  V.  Coal  Go.,  24  Colo.  116, 
48  Pa&  KMS;  Scddlllng  t.  Bomlnger.  4  Colo. 

100. 

In  view  of  the  foregoing  conclusions,  it  is 
not  necessary  to  con^der  the  other  errors  as* 
signed.  The  Judgmoit  Is  afBrmed. 

OABBEBT,  a  J.,  and  HII/L,  J.,  amcur. 


m  Colo.  Moy 

CAMDEIiAItlA  v.  COLUAfBIAN  NAT.  UFE 
INS.  OO.   (No.  8829.) 
(Su[a«me  Court  of  Gcdorada  Dec  9, 1916.) 

1.  iNsuBAHcs   «s»146— Lme   IireimAifci  — 
CoNSTBUcnoH  or  Policy. 

Where  there  is  doubt  or  atobi^ity  in  a 
policy  of  life  insurance,  it  should  be  interpreted 
against  the  company  which  drafted  the  eontract 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  H  292,  294^298;  Dea  Dig.  ^146.] 

2.  INSUBANCB   <s9l54— Im    lNSnBA,HCn  — 
Party's  Gokbtbuction  or  Poucnr. 

Where  a  life  insurance  company  and  a 
holder  of  one  of  its  policies  agreed  that  in  case 
a  loan  on  the  policy  was  made  insured,  and  sbe 
failed  to  pay  any  premium,  or  interest  on  the 
loan,  the  policy  would  lapse,  and  the  loan  be 
charged  off  without  the  insured's  being  under 
any  future  liability  on  its  account,  which  agree- 
ment was  not  in  conflict  with  any  language  in 
the  policy,  nor  in  violation  of  any  statute  regu- 
lation, or  against  public  policy,  the  court  In 
Euit  on  the  policy  after  happening  of  the  con- 
tingencies to  which  the  insured  and  the  bene- 
ficiary had  agreed,  would  not  construe  Uie  pol- 
icy otherwise  than  as  construed  by  Uie  agree- 
ment of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Insurance 
Cent  Dig.  f  315 ;  Dec.  Dig.  €=>1I>4.] 

S^Tor  to  District  Court,  City  and  County 
of  Denver;  James  H.  Teller,  Judge. 

Action  by  Bldal  A.  Candelaria  against  the 
Columbian  National  Life'  Insurance  Gomimny. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

Qoudy,  Twitcbell  &  Burkhardt  of  Denver, 
for  plaintiff  in  error.  Clarence  A.  Branden- 
burg, of  Denver,  for  defendant  in  error. 

HILL^  J.  This  action  involves  the  Inter- 
pretation to  be  given  a  life  Insurance  policy 
issued  February  10,  1907,  by  the  predeces- 
sors of  the)  defendant  in  error,  and  by  It  as- 
sumed as  Its  own,  to  and  upon  the  life  of 
Anamaria  Q.  Gand^ria,  wherein  the  plain- 
tiff in  error,  her  husband,  was  named  the 
beneficiary.  Mrs.  Candelaria  departed  this 
life  May  14,  1912.  The  company  refused 
payment.    The  plaintiff  in  error,  as  beneficl- 
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ary,  brought  tbla  action  to  recover  thereon. 
Trial  waa  to  the  court.  The  Judgment  was 
In  faror  of  the  defendant  company. 

The  plaintiff  contends  that,  although  when 
Issned  the  policy  was  a  term  policy,  upon 
payment  of  the  second  annual  premium  It 
was  merged  Into  a  20-year  limited  payment 
life  policy,  which  dated  from  February  19, 
1907,  and  for  which  reason  the  reserve 
should  be  computed  upon  the  merged  policy 
upon  the  full  20-y^r  plan,  not  excluding  the 
first  year;  that,  if  this  position  is  sound, 
the  reserve,  at  the  time  of  the  death  of  the 
Insured,  was  sufficient  not  only  to  pay  the 
loan  secured  by  the  insured  thereon,  but  to 
carry  the  policy  beyond  the  date  of  the  death 
of  the  Insured  under  the  automatic  non- 
lapsing  clause;  that,  if  wrong  In  this  con- 
cerning the  amount  of  the  reserve,  yet  under 
the  terms  of  the  policy  a  loan  secured  there- 
on  cannot  be  deducted  from  the  reserve  ac- 
cumnlated  therenpder,  but  it  {the  entire 
reserve)  must  be  used  under  the  uonlapsing 
clause;  that  the  policy  loan  could  only  be 
deducted  from  the  face  of  the  policy  when 
paid  to  the  t>eneflciary ;  that,  when  given 
this  construction,  under  the  automatic  non- 
lapsing  clause,  there  was  sufficient  in  the 
reserve  fund  to  pay  the  premium,  which  kept 
the  policy  alive;  that,  if  neither  of  these 
positions  iB  sound,  there  was  no  forfeiture 
under  the  terms  of  the  policy  loan  by  notice 
to  the  Insured,  and  until  thia  was  done  the 
policy  was  still  in  force. 

The  court  found  that  at  the  time  the  loan 
was  secured  the  parties,  including  the  bene- 
fldary,  agreed  to  a  constmctt<m  of  the  policy 
to  the  effect  that,  upon  securing  the  loan, 
In  case  no  further  premium  payments  were 
made,  at  the  time  the  next  one  became  due 
the  policy  would  lapse,  t^t  the  loan  thereby 
became  paid  without  farther  liability  against 
the  Insured  account  thereof,  and  gave  jndg- 
ment  accordingly,  which  was  In  favor  of  the 
defendant. 

It  Is  admitted  that  at  the  time  of  the  Issu- 
ance of  this  policy,  February  19,  1907,  the  In- 
sured paid  the  premium  for  one  year,  viz.. 
$163.25,  and  upon  February  19  of  the  years 
1908  to  1910,  inclusive,  paid  a  like  amount; 
that  upon  February  19,  1911,  she  paid  $11.50 
in  cash,  and  the  balance  for  that  year  by  a 
note  for  $151.75 ;  that  upon  October  28, 1011, 
the  Insured  applied  to  and  secured  from  the 
defendant  company  a  loan  upon  the  policy 
In  the  sum  of  $375,  $104.37  of  which  was  by 
consent  applied  in  payment  of  the  insurance 
premium  note  theretofore  given,  and  the 
balance.  $210.63,  was  paid  to  the  Insured  in 
cash.  The  premium  of  $163.25  dve  upon  the 
policy  February  19,  1912,  was  not  paid,  and 
no  part  of  the  policy  loan  or  Interest  was 
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ever  paid.  The  insured  died  May  14.  1912, 
for  which  reason  it  stands  admitted  that, 
per  its  terms,  the  policy  was  not  then  la 
force,  nnle93  continued  by  virtue  of  its 
automatic  uonlapsing  clause^ 

[1 ,  2]  The  policy  provides  for  loans  upon  It 
as  the  sole  security  under  the  terms  of  the 
company's  loan  agreement.  Such  an  agree- 
ment was  signed  by  the  insured.  The  iMlicy 
was  also  assigned  by  her  to  the  company, 
and  both  were  delivered  to  it  at  the  time 
of  the  making^  of  this  loan.  Considerable 
testimony  was  Introduced  concerning  the 
proper  meaning  to  be  given  to  the  different 
paragraphs  of  this  policy  which  the  plaintiff 
in  error  alleges  Is  ambiguous,  and  to  the 
admission  of  a  great  deal  of  which  be 
objects  as  incompetent.  He  also  seeks  to 
make  applicable  to  these  paragraphs  the  rule 
that,  where  there  is  any  doubt  or  ambiguity, 
it  should  be  Interpreted  against  the  company 
which  drafted  the  contract.  Numerous  au- 
thorities are  dted  which  disclose  an  Irrecon- 
cilable conflict  of  authority  concerning  the  in- 
terpretation of  different  paragraphs  of  life 
Insurance  policies,  but  we  deem  it  unneces- 
sary to  go  Into  these  matters  In  this  case, 
or  the  testimony  concerning  the  meaning 
to  be  given  these  paragraphs,  as  the  uncon- 
tradicted testimony  supports  the  courts  find- 
ings that  the  parties  to  this  toBtrnmoit 
agreed  to  a  construction  of  it  and  acted  ac- 
cordingly. As  formerly  stated,  the  court 
found  that  a  part  of  the  agreed  constmctioD 
of  the  policy  by  the  parties  was  that  In  case 
the  loan  was  made,  and  the  insnred  Called 
to  pay  any  premium  or  interest  oo  the  loan 
beyond  tbe  Otea  policy  year*  that  the  policy 
would  lapse,  and  the  loan  be  ^rged  oH 
without  any  future  liability  against  the  insur- 
ed nptm  account  t3t«eof.  The  death  of  tbe 
insnred  was  after  all  of  thla— to  which  She 
and  the  beneficiary  had  agreed— had  bai^ai* 
ed.  This  construction  not  being  in  conflict 
with  any  language  In  the  policy,  nor  in 
violation  of  any  statute*  authorized  regula- 
tion, nor  against  public  policy,  the  courts 
ought  not  to  be  called  upon  later  to  give 
to  it  a  different  meaning  than  agreed  to  and 
acted  upon  the  parties  to  It  and  these 
Interested  therein.  9  Gyc.  688;  Manhattan 
L.  Ins.  Co.  V.  Wright,  126  Fed.  82,  61  &  C 
A.  138 :  Lovell  v.  Goss,  45  Cola  304, 101  Pae. 
72,  22  L.  R.  A.  (N.  8.)  1110,  182  Am.  St  Bepi 
184;  Balrd  v.  Balrd,  48  Colo.  506,  111  Pat 
79;  Washburn  v.  Williams,  10  Colo.  An». 
153,  50  Pac.  223 ;  U.  P.  Ky.  Ca  T.  Anderson, 
11  Colo.  293,  18  Pac  24. 

The  Judgment  Is  affirmed. 

Affirmed. 

OABBBBT  and  SCX)TT,  JJ..  ConcuR 
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MORGAN  et  «l  T,  BAKKBTT.  (No.  1442.) 
(Supreme  Court  of  Arizona.    Dec  U,  1916.) 

1.  Appeai,  and  Bbbob  «=:>1078— Bbibt  on 
Appeal— Waivu  or  Eebobs. 

Errors  assigned  on  the  trial  below,  bnt  not 
argued  in  the  brief  on  api>eal,  will  be  treated 
•a  waived. 

[Ed.  Note.— For  other  caaea,  tee  Appeal  and 
Error.  Cent.  Dig.  H  4256-4201;  Dec.  Dig.  «=» 

107a] 

2.  JtIDGUXNT  «=973&— G0HCL178ITBNE8S— RB8 

Judicata — Mattebs  Concluded. 

Where  defendants,  in  an  action  to  quiet  ti- 
tle to  the  Mi  K.  mining  claim,  pleaded  owner- 
abip  of  the  S.  C.  and  O.  H.  claims  adjoining 
tbe  31.  K.  claim,  and  no  issue  was  made  as  to 
a  -conflict  in  the  boundaries  of  the  three  claims, 
and  tbe  jndgment  simply  quieted  title  in  tbe 
B.  C.  and  G.  H.  claims  in  defendant  without 
delineation  of  boundaries,  bnt  in  a  solweqnent 
adverse  action  to  trr  tiie  right  to  possession  of 
the  U.  claim,  identical  wltih  the  formn  H.  K. 
claim,  it  appeared  that  tbe  claims  had  always 
orerlapped,  the  £ormer  Judgment^  though  com- 
prehenmTe  enough  to  be  res  Judicata  as  to  the 
Doondaries,  was  to  that  extent  beyond  the  plead- 
tngB  and  Ibsdsb  made  in  the  former  case,  so  that, 
the  qaestitm  as  to  boundaries  not  having  been 
decided  therein,  the  judgment  Is  not  on  that 
question  res  Judicata  in  the  second  action. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Gent.  Dig.  f|  1264,  1260 ;  Dec.  Dig.  «»786.1 

8.  Adtzbbb  Possbssiom  <t:=»117— BsQUisms. 

A  finding  of  a  Jury  that  the  defendants  had 
been  in  possession  the  property  involved, 
without  a  finding  that  their  possession  was 
peaceable  and  adverse,  does  not  show  adverse 
possession,  since  to  show  title  the  possession 
fnnst  be  peeceeble,  adverse,  open,  and  enlusive. 

[Ed.  Note— ror  other  cases,,  see  Adverse  Po»- 
Bes8h>n,  Dec  Dig.  «s»llTJ^ 

Appeal  from  Snperior  Court,  Cochise  Coun- 
ty; Alfred  a  Loekwood,  Judge. 

Action  by  James  Barrett  against  H.  A. 
Morgan  and  others.  From  a  Jndgment  tot 
plaintiff,  defendants  appeal.  Afllrmed. 

Francis  M.  Hartman.  of  Tncscoi,  for  appel- 
lants. Allen  B.  Eogjlsh,  of  Tombstone  for 
appellee.  : 

ROSS.  C.  J.  [1]  This  action,  hnown  as  an 
adverse  snit,  was  brought  in  the  superior 
court  of  Cochise  coimty  by  the  appellee 
Against  the  appellants  to  determine  tbe  right 
of  possession  to  certain  mining  property. 
Tbe  mining  claims  sought  to  be  patented  by 
the  appellants  are  known  as  the  Good  Hope 
and  Silver  Chief  lodes.  The  mining  claim  of 
the  appellee,  known  as  the  Mohawk,  the  com- 
plaint shows,  Is  largely  covered  by  the  Sil- 
ver Chief  and  Good  Hop&  The  appellants 
demurred  to  the  complaint;  pleaded  res  ad- 
Judlcata  and  the  statute  of  limitation.  The 
overruling  of  the  demurrer  Is  assigned  as  er- 
ror by  the  appellants,  hut  since  this  assign- 
ment Is  not  argued  In  tbelr  brle^,  we  will 
treat  It  as  waived. 

The  defense  of  res  adjudicata  is  alleged  in 
tbe  answer,  In  substance,  as  follows:  That 
in  tbe  year  1901  the  appellee  instituted  an 
action  in  the  district  court  for  Cochise  coun- 
ty  against  one  Burt  Dunlap  and  John  Miller, 


the  grantors  of  the  appellants,  to  qnlet  title 
to  the  Identical  mining  ground  embraced 
within  the  Good  Hope  and  Silver  Chief  min- 
ing claims,  and  that  thereafter,  on  tbe  7th 
day  of  Juue,  1902,  the  said  cause  twiug  at 
issue,  proofs  were  taken  on  both  sides  in 
open  court,  and.  being  sulunitted  to  the  court 
for  its  decision  and  Judgment,  on  said  day 
decree  was  duly  made  and  entered  in  said 
cause,  adjudging  and  decreeing  that  tbe  ap- 
pellee had  no  right,  title,  interest,  claim  or 
demand  whatsoever  In  or  to  any  of  said  min- 
ing ground,  and  quieting  tbe  title  of  the  said 
Burt  Dunlap,  grantor  ot  appellants,  to  said 
mining  ground  as  against  appellee  and  all 
persons  claiming  under  him,  and  that  the  ap- 
pellee take  nothing  by  his  said  action;  Tltat 
said  Judgment  so  stored  became  UnaL  It  Is 
alleged  that  the  appellee  herein  is  the  same 
party  who  was  the  plaintifl  in  said '  cause 
above  referred  to;  that  the  appellanta  herein 
are  the  grantees  of  the  said  Burt  Dunlap  and 
John  Miller,  defendants  in  said  action;  and 
that  the  mining  ground  which  is  tbe  subject- 
matter  of  this  actl(m  is  the  identical  mining 
ground  wblcb  was  the  subject  of  the  suit 
above  referred  to.  Under  the  plea  of  tbe 
statute  of  limitation  the  6-year  and  the  10- 
year  statates  are  pleaded. 

A  Jury  was  bad,  to  which  mu  snhmitted, 
by  both  tbe  aiHpeltants,  and  the  appellee,  cer- 
tain questions  ct  fact.  The  answers  of  the 
Jury  to  the  controverted  quratiims  of  fact 
were  constmed  by  the  court  as  entitling  tbe 
awellee  to  Judgment  and  he  accordingly 
found  certain  uncontroverted  facts  which,  to- 
gether with  the  findings  of  tbe  Jury,  be  cm* 
iddered  suffldwt  baaes  for  a  Judgment  in  fa- 
vor of  appellee  whldt  was  dnly  entered. 

[2]  It  Is  tbe  plea  ot  res  adju^cata  that  ap* 
pellants  principally  relied  upon  in  the  lower 
coort.  Tbey  now  urge  that  the  trial  court 
committed  serlons  error  In  not  sustaining 
them  on  tbat  contentlmL  Although  the  evi- 
dence Is  not  in  Uie  record,  we  learn  &om  the 
pleadings  and  from  the  findings  of  the  Jury 
and  from  tbe  Jndgment  roll  of  tbe  case  of 
Barrett  v.  Dunlap  et  al.,  which  is  In  the  rec- 
ord, that  the  precise  piece  of  ground  covered 
by  the  Mohawk  mining  claim  was  originally 
located  by  the  appellee  in  1897  as  the  Moun- 
tain King,  and  was  thence  on,  until  about  the 
year  1007,  known  as  the  Mountain  King  min- 
ing claim.  In  the  latter  year,  appellee  or  his 
grantee  failing  to  do  the  annual  representa- 
tion work,  the  same  bficame  subject  to  relo- 
cation, and  was  on  January  1,  1908,  located 
under  the  name  of  the  Mohawk  mining  claim 
by  Michael  CofFey,  who  thereafter  sold  and 
conveyed  the  same  to  the  appellee.  It  was 
to  quiet  the  title  to  the  Mountain  King  (Iden- 
tical with  the  Mohawk)  tbat  appellee  Insti- 
tuted the  suit  In  1901  against  Burt  Dunlap 
et  aL  Looking  to  the  record  of  tbat  case  to 
see  If  tbe  plea  of  res  adjudicate  should  be 
sustained,  we  find:  That  the  appellee  hero 
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(who  was  the  plaintiff  tbereln)  claimed  In  bis 
complaint  to  be  the  owner  and  In  possession 
of  the  Mountain  Queen,  Mountain  Maid,  and 
Mountain  King  mining  claims,  and  that  the 
defendants,  Duniap  and  Miller^  bad  commit- 
ted a  trespass  on  said  mining  claims  by  en- 
tering thereon  and  digging,  mining,  and  exca- 
vating therefrom  and  converting  to  tbelr  own 
use  some  of  the  ores  from  said  mining 
claims;  that  Duniap  and  MlUer  asserted  an 
interest  and  estate  therein  adverse  to  the  ti- 
tle of  plalntlCT,  The  prayer  was  that  his  title 
be  quieted,  that  an  injunction  be  Issued,  re- 
straining the  defendants  from  trespassing 
upon  said  mining  claims  and  from  mining 
and  extracting  therefrran  any  of  the  ores, 
and  for  an  accounting.  The  said  Duniap,  one 
of  the  grantors  of  the  appellants,  answering 
said  complaint,  denied  the  allegations  of  tres- 
pass, and  alleged  that  he  was  the  owner  of 
an  undivided  one-fourth  interest  in  the 
Mountain  King,  Mountain  Queen,  and  Moun- 
tain Maid  mining  claims  by  purchase  and  by 
mesne  ctmveyances.  He  further  alleged  in 
his  answer  that  he  was — 
"tlw  owoer,  in  po^ssioo  of  and  entitled  to  the 
posseBBion  of  an  aadivided  one-Iialf  interest  in 
the  Good  Hope  mining  claim;  *  *  *  said 
mining  claim  Deicg  located  in  a  westerly  di- 
rection from  the  Mioontain  King  mining  daim 
and  adjoining  tiie  said  Mountain  Kine  mining 
claim  on  what  is  known  aa  the  soqtherly  or 
southwesterly  end  oi  said  Uoontain  King 
claim," 

He  alleged  like  ownership  in  the  Silver 
Chief  mining  dalm  and  described  iU  location 
as  follows: 

"Said  Silver  Cfaief  mining  claim  being  located 
in  a  westerly  direction  from  and  adjoining  said 
Mountain  King  mining  claim  on  what  is  known 
as  the  southerly  or  southwesterly  end  of  said 
Mountain  King  mining  claioi,  and  lying  parallel 
with  tlie  above  Good  Hope  mme  and  to  the  north 
side  of  said  Good  Hope  mine." 

It  is  true  that  defendant  Duniap  closed 
his  answer  with  the  prayer  that  "his  right 
and  title  to  said  Good  Hope  and  Stiver  Chief 
claims,  as  alleged,  be  adjudged  i>erfect," 
but  in  the  body  of  the  answer  he  does  not 
allege  any  adverse  claim  to  said  mines  by 
the  appellee,  and  his  answer,  by  do  reason- 
able construction,  could  be  converted-  into  an 
action  to  quiet  title.  The  other  defendant, 
Miller,  made  no  appearance.  The  court  made 
findings  of  fact  in  that  case  to  the  effect  that 
defendant  Duniap  was  the  owner  and  In  pos- 
session of  an  undivided  one-half  Interest  In 
the  Silver  Chief  and  Good  Hope  mining 
claims;  that  said  mining  claims  were  legally 
and  properly  located;  and  that  the  annual  as- 
sessment work  for  the  years  1900  and  1901 
had  been  performed.  The  judgment  of  the 
court  was  that  defendant's  title  to  the  Silver 
Chief  and  the  Good  Hope  mining  claims  be 
quieted  as  against  the  plaintiff,  and  that  the 
plaintiff  take  nothing  by  this  action. 

There  was  no  finding  of  any  conflict  be- 
tween the  Silver  Chief  and  Good  Hope,  and 
the  Mountain  King.  Indeed,  the  answer  filed 
by  Duniap,  one  of  the  grantors  of  the  ap- 


pellants, dlaclainied  any  conflict,,  for  it  ex- 
pressly described  the  Silver  Chief  and  Good 
Hope  aa — 

"adjoining  said  Mountain  King  mining  daim 
on  what  is  known  as  the  southerly  or  souUh- 
westerly  end  of  said  Mouotain  King  claim." 

Upon  the  filing  of  this  answer  there  was 
no  issue  of  conflict  between  the  owners  of 
the  Stiver  Chief  and  Good  Hope  and  the 
owner  of  the  Mountain  EJng,  for,  according 
to  the  answer,  the  Sliver  Chief  and  Good 
Hope  did  not  overlap  or  cover  the  Mountain 
King,  but  only  extended  to  its  exterior 
boundary,  so  that  the  northerly  or  north- 
westerly end  of  the  Silver  Chief  and  Good 
Hope  mining  claims  become  tied  to  the 
southerly  or  southwesterly  end  of  the  said 
Mountain  King  mining  claim.  Neither  the 
pleadings  nor  findings  of  fact  nor  Judgmeiit 
in  that  case  would  indicate  that  there  was 
any  conflict  of  claim  of  ground  between  the 
owners  of  the  Silver  Chief  and  the  Good 
Hope  and  the  owner  of  the  Mountain  King, 
or  that  any  such  question  was  actually  liti- 
gated. 

Duniap,  as  the  predecessor  la  Interest  of 
the  app^ants.  In  his  answer,  recognbed 
the  int^rity  of  the  Mountain  Kins  as  a 
mining  dalm  mdns  it  aa  a  tie  and  a  pe^ 
manent  monnin^  by  whldi  ttf  locate  and 
Identify  the  Silver  Chief  and  the  Good  Hopfc 
He  also  In  his  answer  in  that  case  daimed 
title  to  a  one-fourth  Interest  in  the  Monntaia 
King  mining  daim  by  purchase  and  mesne 
CMiveyances,  and  by  doing  ao  be  oerbilnl; 
disavowed  or  disclaimed  any  interest  Oi«e- 
in  by  reason  of  the  locationa  known  as  the 
Good  Hope  and  sarer  Chief,  but  asserted 
his  Interest  thweln  under  the  original  loca- 
tion of  the  ground  as  the  Mountain  King. 
It  seema  quite  clear  from  the  pleadings  in 
the  case  of  Barrett  t.  Duniap  and  MlUer, 
pleaded  herein  by  the  appdlants  aa  res  sd-; 
Judicata,  that  there'  was  no  oonflict  of 
ground  involved  aa  between  tlie  Monotabi 
King  on  the  one  band  and  the  Good  Hope 
and  Sliver  Chief  on  the  other  band.  As 
heretofore  said,  the  pleadings  in  the  present 
action,  as  well  as  the  findings  of  the  Jui7t 
are  to  the  effect  that  the  Mohawk  mlnlns 
claim  covers  the  same  ground  as  did  the 
Mountain  King  mining  claim,  and,  If  that  be 
true,  since  the  ground  covered  by  the  Moun- 
tain King  was  not  claimed  In  the  Barrett- 
Duniap  suit  as  any  part  of  the  Silver  Chief 
and  Good  Hope,  the  Judgment  therein  could 
hardly  be  Interposed  In  this  case  as  res  ad- 
Judicata. 

But,  according  to  the  complaint  In  this 
case,  the  Silver  Chief,  as  surve^d  for  pat- 
ent, now  overlaps  the  Mohawk  mine  4.651 
acres,  and  the  Qood  Hope  now  overlaps  the 
Mohawk  13.375  acres.  There  is  a  finding  of 
the  Jury  to  the  effect  that  the  boundaries  of 
the  Silver  Chief  and  the  Good  H^  are 
practically  the  same  as  they  were  In  BM 
and  1902,  at  the  Unae  of  the  former  salt; 
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Uso  a  flndins  that  the  Mohawk  is  Identical 
In  Its  boundaries  with  the  Mountain  King. 
Therefore,  as  a  matter  of  tact,  the  same 
conflict  existed  in  1001  and  1902  between 
the  Good  Hope  and  the  Silver  Chief  and  the 
Mountain  King  as  is  now  shown  to  exist  be- 
tween the  Good  Hope  and  Silver  C9ilef  and 
the  Mohawk.  Dnnlap's  title  in  the  Silver 
Chief  and  the  Good  Hope  wu  quieted  In  the 
former  lawsuit — 

"as  againiTt  the  plaintiif  and  all  persons  claim- 
ing or  to  claim  bereloafter  under  him  and 
against  all  other  persons,  save  and  except  the 
government  of  the  United  States." 

There  la  a  finding  by  the  Jury  that  the 
appellants  and  their  grantors  have  kept 
up  the  annual  assessment  work  on  the  Silver 
Chief  and  the  Good  Hope  ever  since  the  year 
1901  up  to  the  time  of  the  triaL  We  are 
therefore  confronted  with  this  idtuation:  We 
have  a  Judgment  in  the  former  case  which, 
taten  fn  connection  with  the  findings  that 
the  Good  Hope  and  Silver  Chief  boundaries 
are  practically  undianged  since  1901,  and 
that  the  Mohawk  covers  the  same  groaod 
that  the  Moontain  King  formerly  covered,  ts 
hroad  and  ccunpr^ensive  oioagh  to  amount 
to  a  res  adjudicata  of  the  rights  of  the  ap- 
pdlee,  but  to  give  the  Jndgment  that  effect, 
we  must  assume  that  the  court  in  that  case 
disregarded  the  pleadings  and  the  Issues 
made  by  them,  since  the  answer  disclaimed 
any  conflict  between  the  Good  Hope  and  Sli- 
ver Chief  and  the  Mountain  King.  In  that 
case  Dunlap  made  no  adverse  claim  to  an 
Interest  In  the  Mountain  King  (now  the  Mo- 
hawk), neither  did  the  aroellee  assert  any 
right,  title,  or  interest  In  the  Good  Hope 
and  Silver  Chief.  Dunlap's  answer  was  In 
effect  a  disclaimer  of  adverse  interest  or 
right  In  the  Mountain  King,  and  the  action, 
so  far  as  he  was  concerned,  should  have 
been  dismissed.  And  since  the  pleadings, 
consisting  of  the  complaint  and  the  answer, 
failed  to  disclose  any  contest  or  any  con- 
flict of  ground  or  any  adverse  Interest  be- 
tween the  owners  of  the  Silver  Chief  and 
Oood  Hope  and  the  owner  of  the  Monntaln 
King,  It  wonld  ther^ore  seem  that  the  judg- 
ment entered,  in  so  far  as  It  undertook  to 
quiet  I>unlap*s  title  to  the  Silver  Chief  and 
Good  Hope  "as  against  the  plaintiff  and  all 
other  persona  claiming  or  to  claim  herein- 
after under  him  and  against  all  other  per- 
sons," was  no  more  effective  and  no  greater 
a  bar  to  the  appellee  than  it  was  a  bar  to 
"all  other  peraohs,"  because  the  Judgment 
was  without  the  Issues  made  by  the  plead- 
ings.  In  23  Cyc.  1302,  It  Is  said: 

"The  ^neral  role  is  that  a  Judgment  is  con- 
clusive, for  the  parpoEe»  of  a  second  action  be- 
tween the  same  sorties  or  their  privies,  of  all 
facts,  questions,  or  claims  which  were  directly 
in  issne  and  adjudicated,  whether  the  second 
suit  be  ni>on  the  same  or  a  different  cause  of 
action." 

Sometimes  It  Is  said  that  the  estoppel  is 
not  confined  to  the  issues  made  by  the  plead- 


ings, but  extends  to  issues  naturally  and  nets 
essarlly  involved  in  the  determination  of  the 
rights  of  the  parties,  and  if  any  Issue  not 
directly  made  by  the  pleadings,  but  cognate 
thereto,  has  been  tried,  evidence  aliunde  the 
record  may  be  Introduced  to  show  what  that 
issue  was.  The  pleadings  in  the  former  trial 
falling  to  disclose  any  issues  between  the 
appellee  and  Dunlap,  the  grantor  of  the  ai>- 
pellants,  and  there  being  no  evidence  show- 
ing that  any  issues  outside  of  those  made 
by  the  pleadings  were  actually  tried  and  de- 
termined, we  are  not  satisfied  that  the  ques- 
tions of  dispute  involved  In  this  lawsuit  were 
tried  and  determined  in  the  case  pleaded  as 
a  bar  to  this  action.  Before  the  estoppel  by 
judgment  can  be  successfully  urged,  It  must 
be  shown  In  some  way  that  the  Issues  involv- 
ed were  identical.  As  put  by  Cyc;  (voL  23, 
Pi  1301): 

"It  must  cleariy  and  positively  appear,  either 
from  the  record  itself  or  by  the  aid  of  competent 
extrinsic  evidence,  that  the  precise  point  or 
question  in  issue  in  the  second  suit  was  involv- 
ed and  decided  in  the  first." 

We  are  of  the  opinttm  that  the  appellants 
failed  to  sustain  by  their  evidence  tjie  issue 
of  res  adjudicata. 

[3]  The  findings  of  the  Jury  were  to  the 
effect  that  the  appellants  and  their  grantors 
(Dunlap  and  Miller)  had  been  in  possession 
of  the  Silver  Ohlef  and  Good  Hope  mining 
claims,  doing  the  annual  assessment  vork 
thereon  from  1901  np  to  and  Including  1913. 
There  is  no  finding,  however,  that  such  p<H- 
sessltm  had  beai  peaceable  and  adverse.  So 
far  as  the  findings  are  concerned,  the  posses- 
sion may  hare  been  a  Joint  one  with  the  ap- 
Iiellee.  Before  possession  will  li^ea  into  a 
title  It  must  be  peaceable,  advise,  open,  and 
exclusive. 

Judgment  affirmed. 

FBANKUN  and  GUNNINOHAM,  JJ.,oon- 
cor. 

(17  ArU.  410) 

STATB  ex  rcL  JONES,  Atty.  Gen.,  v.  SIMS, 
Superintendent  of  Stete  Prison. 
(Gr.  No.  896.) 

(Supreme  Court  of  Arizona.  Dec  11,  191S.) 

1.  Pardon  «s»4t-Dbath  Sentence  —  Poweb 
TO  Suspend. 

Pen.  Code  1913,  |  1140,  placing  the  power 
in  the  Governor  to  suspend  the  execution  of  a 
death  'sentence,  means  that  he  may  exercise 
such  power  upon  the  request  of  the  board  of 
pardons  and  paroles. 

[Ed.  Note. — For  other  cases,  see  Pardon,  Cent 
Dig.  S§  4rS\(i  i  Dec.  Dig.  <8=^ 

2.  Pabdon  4=94— Death  Sbntenob— Powbs  ■ 

TO    SUBPENO  — SUFEBtNUNDBNT   OT  STATS 

Pbibon. 

Pen.  Code  1918,  1 1140,  gives  power  to  the 
superintendent  of  the  state  prison  to  suspend 
the  execution  ot  a  death  sentence  only  on  thr 
conditions  and  for  the  reasons  set  forth  "in  the 
six  succeeding  sections." 

[Ed.  Note.— For  other  cases,  see  Pard<m,  Cent 
Dig.  H  4-6%;  Dee.  Dig.  «s»4;] 
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J,  Pakdon  «=s>4— Dkath  Sbntekcb— Poweb 

TO  Suspend — Verdict. 

Under  Pen.  Code  1913,  ||  1140-1144,  pro- 
viding for  an  inquiry  by  a  jury  into  the  sanity 
of  a  perBoa  sentenced  to  deatb  and  In  the  cus- 
tody of  the  Buperintendent  of  the  state  prisoa 
for  execution,  upon  notice  hy  the  superintendent 
to  the  county  attorney,  the  power  of  the  aupeiin- 
tenf'cnt  to  suspend  execution  of  sentence  pro- 
vided for  in  paragraph  1140  Is  sivw  only  upon 
the  verdict  of  the  jury,  trying  such  sanity  issue, 
that  the  prisoner  is  insane. 

[Ed.  Note.— For  other  cases,  see  Pardon,  Cent 
Dig.  S9  4-6%  ;  Dec  Dig.  *=»4.] 
4.  Pabdon  <s=>4— Death  Sentencb — SusPEif- 

SION— Obdbb. 

auch  authority  of  a  aiUMrintCDdent  of  a 
state  prison  to  suspend  the  execution  of  a  death 
sentence  is  an  order  of  the  court,  based  apon  a 
venlict  hy  the  jury  trying  the  sanity  issue,  as 
provided  in  Pen.  Code.  1013.  {  1148. 

[Ed.  Note.— For  other  cases,  see  Pardon,  Genb 
W  H  4r4U;  Dea  Dig.  «=»4.] 

6.  Pabdok  ig-JJ  1  Death  Sbntenok— Sunzir- 
aioN—PowEB  Of  State  Prison  Bupebin- 

TEN  DENT. 

If  the  proceedings  to  try  the  prisoner's 
sanity  under  Pen.  Code  1913,  i  1140  et  seq..  are 
initiated  at  a  time  too  late  to  be  determined 
before  the  expiration  of  the  death  warrant,  the 
Buperintendent  has  no  power  to  suspend  execu- 
tion of  the  death  sentence,  aocb  power  residing 
in  the  Governor  alone  npon  tbe  recommendation 
of  tbe  board  of  pardon^  and  paroles. 

[Ed.  Note.— For  other  cases,  see  Pardon,  Oent 
Dig.  H  4-6%;  Dec  Dig.  »=»4.] 

6.  Cbihinal  Law  «=>981— Deatb  Sbittbivcb 
— Suspension— Sanitt  Tbial. 

The  summary  trial  of  th«  question  of  the 
prisoner's  sanity,  under  Pen.  Code  1813,  |  1141 
et  seq.,  can  only  take  place  when  the  prisoner 
has  become  insane  after  his  delivery  to  the  Bu- 
perintendent. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
^W|  Cent.  Die  H         2498;  Dee.  Die.  ^ 

7.  Pabdon  <S=>4 — Death  Sentence— Suspen- 
sion—State  Pbison  Supebintendbnt. 

The  superintendent  of  a  state  prison,  has 
no  power,  under  Pen.  Code  1913,  {  1141,  to  sus- 
pend execution  of  a  prisoner's  death  sentence 
by  virtue  of  bis  opinion  that  the  pristmer  was 
insane'  at  the  time  of  fala  trial  for  the  crime. 

[EM.  Note.— For  other  cases,  see  Pardon.  Cent 
Dig.  ii  4-^ ;  Dec  Dig.  «=»4.] 

8.  Contempt  ^3s58— When  Pubged. 

Tbe  court  may,  in  a  proper  case,  accept  the 
disavowal  of  intentional  misconduct  of  one  in 
contempt  of  court  for  disobedience  to  its  order, 
as  purging  the  contempt 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  fl  16&-1TS;  De&Etig. 

Contempt  proceedings  by  the  State  of  Ari- 
zona on  the  relation  of  Wiley  E.  Jones,  At- 
torney General,  against  R.  B.  Sims,  superin- 
tendent of  tbe  state  prison.  Respondent  dis- 
charged. 

Wiley  E.  Jones,  Atty.  Cen.,  and  Leslie  C. 
Hardy  and  Geo.  W.  Harben,  Asst  Attys. 
Gen.,  for  plaintiff.  George  J.  Stcmeman,  of 
Phcenix,  and  O'Connor  *  Conmy,  of  Flor- 
ence, for  respondent 

ROSS,  a  J.  This  proceeding  grows  out  of 
the  case  of  the  State  of  Arizona  v.  William 
Faltln,  161  Pac.  952,  upon  the  following  facU: 


On  the  25tb  day  of  Janaary,  1913,  a  Jury  of 
Maricopa  county  found  WUUam  Faltln  guilty 
of  murder  In  the  first  degree,  and  fixed  the 
penalty  at  death.  Faltln  prosecuted  an  ap- 
peal from  the  Judgment  ot  convictloa  to  this 
court  Pending  the  appeal  he  was  In  charge 
of  the  respondent,  Sims,  at  the  state  prism 
at  Florence.  On  September  28,  ISK^  tlie 
judgment  of  the  superior  court  of  MarlccHn 
county  was  affirmed  by  this  court,  and,  tiw 
time  fixed  by  such  judgment  for  the  execo- 
Hon  thereof  having  passed  before  the  do- 
citdon  of  the  Suprone  Court  <n  aroeal,  flils 
court  In  Its  judgment  ot  affirmance^  as  is 
made  Its  duty  In  such  cases  by  paragraph 
1177,  Penal  Code  1913,  fixed  tbe  time  when 
tbe  original  aaitence  of  deatb  ^nld  be 
executed,  and  caused  A  o^y  of  sniA  judg- 
ment, duly  certified  by  the  vierk.  ot  this 
court,  to  be  delivered  to  tbe  respondmt,  who 
waa  then  and  la  now  the  superintendent  of 
the  state  prison,  the  said  copy  of  Judgment  be- 
ing made  by  law  sufficient  authority  to  the  su- 
perintendent for  the  execntim^  ot  tbe  said  Wil- 
liam Faltln.  The  time  fixed  by  said  Judgment 
for  the  execution  of  Faltln  was  November  26, 
1916.  On  the  27tta  of  November  tbe  Attorn^ 
General  fUed  his  affidavit  in  this  court,  In 
which  he  stated,  among  other  things  not  ma- 
terial here,  that  tbe  respondent  bad  refused 
to  comply  with  and  carry  out  the  order  and 
directions  of  this  court  to  him  to  execute 
the  sentence  of  death  npon  Faltln  oo  tbe 
26th  day  of  November,  1915.  A  citation  waa 
directed  to  respondent  to  show  cause,  if  any 
he  bad,  why  he  should  not  be  punished  for 
contempt  for  disobeying  the  court's  Judgment 
Respondent  answered  the  <4tatl(m  and  order 
to  show  cause  by:  (1)  Disavowing  any  inten- 
tion of  disobeying,  or  failure  to  obey,  the  or^ 
der  or  process  of  the  court;  (2)  admitling 
that  he  received  the  certified  copy  of  Judg- 
ment on  or  about  September  23,  1916,  com- 
mandlng  him  to  execute  Faltln  on  the  26th 
day  of  November,  1916,  and  alleging  that  he 
had  made  all  necessary  preparations  to  car- 
ry out  the  order  of  the  court  as  directed, 
and  that  he  would  have  done  so  had  be  not, 
on  the  25th  day  of  November,  1915,  recelT- 
ed  a  statement  in  writing,  signed  by  Dr.  W. 
G.  Randell,  who  was  then,  and  had  been 
for  a  long  time  prior  thereto,  the  regular  pby* 
slclan  of  the  state  prison,  observing  Faltln 
for  the  purpose  of  determining  his  aanit;, 
and  Dr.  O.  E.  Platb,  a  regularly  licensed, 
reputable,  and  qualified  physldan,  who  was 
In  possession  of  full  knowledge  of  the  facti 
as  recited  to  him  by  Dr.  Bandell,  and  after 
a  personal  examination,  said  statement  In 
writing  being  to  the  effect  that  said  idiysi- 
dans  were  of  the  opinion  that  from  all  of 
the  evidence  presented  to  them,  Faltln  was 
insane,  with  the  recommendation  that  steps 
be  taken  to  determine  the  question ;  and  (3), 
believing  from  his  own  observation  and  the 
expression  of  opinion  of  tbe  physicians  that 
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there  was  good  reason  to  believe  Faltln  to  be 
insane,  he  on  November  25th  called  such 
fact  to  the  attention  of  the  county  attorney 
of  Pinal  county,  as  provided  by  paragraphs 
U41,  1142,  1143,  and  1144,  Penal  Code,  1913. 
As  a  precedent  and  -justification  for  the 
coarse  pursued  by  him  In  the  Faltln  Case,  re- 
spondent Bets  forth  in  bis  answer  the  steps 
taken  by  the  Attorney  General  and  the  board 
of  pardons  and  paroles  to  postpone  the  exe- 
ention  of  one  Walter  Eerme^  pending  the 
Inrestls^tion  of  his  sanity,  In  which  It  Is 
shown  that  the  board  of  pardons  and  paroles 
co-operated  with  respondent  in  securing  a  re- 
prieve in  the  Kermeen  Case  until  December 
10, 1915,  to  permit  an  inquiry  Into  his  sanity. 
In  the  Kermeen  Case,  as  shown  by  the  an- 
swer. Dr.  RandeU  on  Novemlier  9th  notified 
the  board  that  It  was  his  opinion  tlut  Ker- 
meen was  insane,  and  respondent  appeared 
before  the  board  on  November  12th  and  stat- 
ed that  he  "was  cMivinced  fully  in  his  own 
mind  tliat  Kermeen  is  now  insane." 

The  qne8tl<m  ot  respondent's  gnUt  or  In- 
nocence will  be  determined  upon  the  afflda- 
Tlt  of  the  Attorney  General  and  the  answer 
of  the  respondent  The  answer,  not  having 
been  traversed  by  the  Attorney  General,  will 
be  taken  as  true. 

It  Is  the  contoitlon  of  the  respondent,  as 
we  understand  his  answer,  that  he  was  act- 
ing, in  not  ezecntlng  the  death  warrant  at 
the  time  fixed,  in  accordance  with  the  spir- 
it, If  not  the  letter,  ot  the  law;  that  the 
power  to  suspend  the  execution  in  the  man- 
ner tbat  he  did  Is  craiferred  upon  him  by  the 
atatnte.  A  casnal  ocmaideration  of  the  stat- 
utes should  have  convinced  him,  or  any  one 
searching  the  law,  that  he  is  mistaken  In 
tliat  view.  Paragraph  1140  of  the  Penal 
Code  provides  that: 

"No  judge,  court,  or  officer,  other  than  tlie 
Governor,  can  suspend  the  execution  of  a  judg- 
ment of  deatti,  except  the  saperlntendent  of  the . 
state  prison,  to  whom  the  condemned  person  is 
delivered  for  execution,  as  provided  in  the  six 
aucceeffing  sections,  unless  an  appeal  is  taken." . 

11-3]  It  win  be  seen  that  this  paragraph 
places  the  power  of  suspending  the  execution 
ot  a  Judgment  of  death  In  the  Governor, 
meaning  thereby  that  the  Governor,  apon  the 
request  of  the  board  of  pardons  and  paroles, 
may  reprieve  the  condemned  person,  and  In 
the  sajwrintendent  of  the  state  prison  on  the 
condltl<»is  and  for  the  reasons  set  forth  "In 
the  six  succeeding  sections."  Paragraph 
1141  provides  that: 

"If.  after  the  delivery  to  the  superintendent 
for  execution,  there  is  good  reason  to  believe 
that  a  defendant,  under  judgment  of  death,  has 
become  Insane,  the  superintoident  must  call 
aoch  fact  to  the  attention  of  the  county  attor- 
ney *  *  *  in  which  the  prison  'is  situated, 
whose  duty  it  is  to  immediate  file  in  the  su- 
perior court  of  such  county  a  petition,  stating 
the  conviction  and  judgment  and  the  fact  that 
the  defendant  Is  beUeved  to  be  insane,  and  ask- 
ing that  the  Question  of  his  sanity  be  inquired 
into." 

The  act  here  required  of  the  superintend- 
ent^ It  will  be  seen,  does  not  have  the  effect  of 


suspending  the  death  warrant  The  simple 
and  plain  duty  of  the  superintendent  is  to 
call  his  belief  of  the  prisoner's  Insanity  to 
the  attention  of  the  county  attorney,  whose 
duty  It  is  to  Initiate  proceedings  in  the  su- 
perior court,  so  that  the  question  of  the  sanity 
of  the  person  may  be  Inquired  Inta  For 
that  purpose— 

"the  court  most  at  once  cause  to  be  summoned 
and  impaneled  from  the  regular  jury  list  of  the 
county,  a  Jury  of  twelve  persons  to  hear  such 
inquiry." 

Paragraph  13.42  prorldes  that  the  county 
attorney  must  attend  the  hearing  and  that 
he  may  produce  witnesses  before  the  jury, 
and  that  he  may  Issue  snt^Msnas  In  his  own 
name  for  such  witnesses  as  he  may  require. 

Paragraph  1143  provides  that: 

"The  verdict  of  the  jury  must  be  entered  upon 
the  minutes,  and  thereupon  the  court  must  make 
and  cause  to  be  entered  an  oider  redtlnc  the 
fact  of  such  inquiry  and  the  result  thereof,  and 
when  it  is  found  that  the  defendant  is  insane  the 
order  must  direct  that  he  be  taken  to  the  state 
asylum  for  the  insane,  and  there  kept  In  saCs 
coDfioement  until  his  reason  is  restored." 

Paragraph  1144  provides  that: 

"If  it  be  found  tbat  the  defmdant  Is  sane, 
the  superintendent  must  proceed  to  execute  the 
judgment  as  spedfied  in  the  warrant;  If  it  is 
found  that  the  defendant  is  Insane,  the  superin- 
tendent must  suspend  the  execution,  and  trans- 
mit a  certified  copy  of  the  order  motioned  in 
the  last  section  to  uie  Governor,  and  deliver  the 
defendant,  together  with  a  certified  cony  of  ench 
order,  to  the  medical  sujierintendent  of  the  asy- 
lum named  in  such  order." 

It  is  only  upon  the  verdict  of  the  Jury  to 
the  effect  that  the  person  is  insane  that  the 
superintendent  la  authorized  to  suspend  the 
execution.  He  has  no  power  to  determine  the 
question  of  the  prisonn's  sanity  or  Insanity. 
He  can,  if  he  has  good  reason  to  believe  that 
the  prisoner  has  become  Insane  ^nce  his  de- 
livery  to  the  prison,  only  call  sudi  ftict  to  the 
attention  of  the  county  attorney,  and  the  law 
evidently  contemplates  tbat  he  sbalt  do  this 
at  a  time  long  enough  before  the  date  fixed 
for  the  execution  of  the  death  warrant,  so 
that  the  Judicial  inquiry  provided  for  may 
be  had  before  the  death  warrant  becomes 
functus  officio,  or  at  least  In  time  to  secure  a 
reprieve. 

[4,  S]  If  on  the  day  set  for  the  execution, 
the  hearing  upon  the  question  of  the  sanity 
of  the  prisoner  has  not  been  had  and  the 
verdict 'of  the  Jury  entered  npoa  the  ndnntes 
of  the  court,  and  no  reprieve,  commutation, 
or  pardon  has  been  granted.  It  is  the  duty  of 
the  superintendent  to  carry  Into  etfect  the 
Judgment  of  the  court  His  authority  for 
suspending  the  execution  is  an  order  ot  the 
court,  based  upon  the  verdict  of  the  Jury,  as 
provided  In  paragraph  1143.  If  the  proceed- 
ings to  determine  the  question  of  the  prison- 
er's sanity  are  initiated  at  a  time  too  late 
to  be  determined  before  the  expiration  of  the 
death  warrant,  upon  the  recommradatlon  of 
the  board  of  pardons  and  paroles  to  the  Gov- 
ernor, he,  and  he  only,  may  reprieve '  the 
death  sentence  to  some  future  date,  to  allow 
the  question  of  the  prisoner's  sanity  to  be 
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determined,  but  flie  niperintendait  has  no 

power  to  do  so. 

[6)  The  summary  trial  of  the  question  of 
the  prisoner's  sanity,  provided  for  In  the 
ahove  paragraphs,  can  only  take  place  when 
the  prisoner  "has  become  insane"  after  his 
delivery  to  the  superintendent. 

[7]  The  question  of  Faltln's  sanity  at  the 
time  of  bis  trial  for  murder  was  as  much  an 
Issue  before  the  jury  as  any  other  issue  in  his 
case,  and  the  verdict  of  guilty,  returned  by 
the  Jury,  resolved  that  question  in  favor  of 
Ma  sanity.  The  presumption  of  the  law  Is 
that  Faltin  was  sane  when  he  was  delivered 
to  the  superintendent,  and  this  presumption 
is  irrebuttable.  The  superintendent  of  the 
prison  cannot  substitute  bis  opinion,  nor  the 
opinion  of  physicians,  for  the  verdict  of  the 
inry  and  the  Judgment  of  conviction,  and  say 
In  bis  judgment  Faltin  was  insane  at  the  time 
of  his  trial  and  conviction.  The  certificate  of 
ttae  phyaldans.  upon  wbicta  respondent  relies 
for  a  Justiflcatkm  ctf  his  action,  Is  as  fol- 
lows: 

"We  eerti&  that  from  all  the  evidence  pre- 
sented, '  we  believe  William  Faltin  to  be  In- 
Boue.  •  • 

Respondent  states  liis  convictions  In  that 
regard  In  his  answer  as  follows : 

"Bdievinc  that  there  was  and  now  is  good 
reason  for  DelierinjE  the  said  WlUlam  Faltin  to 
be  insane.  •  •  *»» 

it  Is  not  shown— 

'Srhether  the  mental  unsoundness  be  congenital 
or  a  result  of  arrested  mental  development,  of 
religious  excitement,  of  pbysical  disease,  of  old 
age,  or  of  unlinown  causes;  whether  it  oe  casu- 
al, temporary,  or  permanent ;  whether  it  be  per- 
sonal or  hereditary ;  whether  it  be  manifest  in 
the  mildest  dementia  or  the  wildest  mania." 

The  Insanity  of  the  prisoner  that  the  law 
authorizes  the  superintendent  to  call  to  the 
attention  of  the  county  attorney  is  Insanity 
that  Is  recent  or  derdc^ed  after  his  delivery 
to  the  superintendent;  and,  as  before  said, 
we  cannot  tell  from  the  showing  made  by 
the  defendant  whether  he  believed  the  pris- 
oner mentally  nnsound  before  or  after  th9 
commlBSl<m  of  the  crime,  or  before  or  after 
Faltln's  trial,  or  before  or  after  his  commit- 
ment to  the  state  prls(»L  The  difference  In 
the  respondent's  conduct  in  the  Kermeea 
Case  and  In  the  Faltin  Case  Is  very  marked. 
In  the  Kermeen  Case  he  solicited  the  co-op- 
eration of  the  board  of  pardons  and  paroles 
to  secure  a  reprieve  of  the  death  sentence  to 
a  time  In  the  future,  so  tiiat  the  question  of 
Kermeen's  sanity  mli^t  be  determined  before 
the  death  warrant  had  expired.  He,  him- 
self, did  not  suspend  the  sentmce  in  the 
Kermeen  Case,  but  it  was  suspended  vir* 
tue  of  a  reprieve  from  the  Governn',  npon  the 
rectHnmendatlon  of  the  board  of  pardons  and 
parties.  Steps  were  taken  In  the  Kurmeen 
Case,  iu  which  the  respondent  participated, 
loag  enongh  before  the  day  set  for  bis  exe- 
cutltxL  to  preserve  and  keep  alive  the  death 
warrant  1^  means  of  a  reprlevew  No  sutdi 
orderly  or  regular  proceeding  was  pursued  in 
the  Faltin  Case,  but  the  respondent,  without 


warrant  or  authority  of  law,  on  his  own  in- 
itiative, suspended  the  execution  and  permit- 
ted the  death  warrant  to  becnne  fiiactos  of- 
ficio. 

What  seems  passing  strange  and  incom- 
prehensible Is  that  the  discovery  of  Faltln's 
insanity  should  have  been  made  so  near  the 
time  fixed  for  his  execution,  and  that  too  up- 
on a  legal  holiday,  Thanksgiving,  made  by 
our  Constitution  a  nonjudicial  day.  Indeed, 
although  the  respondent  says  In  his  answer 
that  he  called  the  attention  of  the  county  at- 
torney of  Pinal  county  to  his  belief  of  the 
prisoner's  insanity  on  the  2Sth  of  November, 
this,  being  a  legal  holiday,  rendered  Impossi- 
ble any  action  to  be  taken  before  the  very 
day  set  for  the  execution.  Had  Faltin  but 
recently  been  committed  to  the  custody  of  the 
superintendent  of  the  prismi,  the  discovery  ttf 
his  mental  unsoundness  at  so  late  a  dats 
would  not  cause  so  much  wonder  and  sor- 
prise,  but  the  facts  are  that  Faltin  had  been 
in  the  care,  custody,  and  under  the  observs' 
tion  of  the  respondent  almost  three  years.  It 
would  seem  that  at  the  time  the  death  war- 
raut  was  delivered  to  the  superintradent.  to 
wit,  September  23,  1916,  he  would  have  had, 
and  the  physician  of  the  stete  prison  would 
have  had,  ample  opportunity  to  have  known 
whether  Faltin  was  Insane  or  not  More 
than  60  days  elapsed,  after  bis  reception  of 
the  death  warrant,  before  the  day  fixed  for 
the  execution  thereof.  It  would  appear  not 
unreasonable  to  expect  and  require  one  whose 
duty  it  was  to  act  in  the  premises  to  select  a 
date  early  enough  that  the  law's  mandate 
might  be  carried  out,  rather  than  to  select  a 
date  that  could  have  no  other  effect  than  to 
frustrate  annul,  and  defeat  the  law's  de- 
mands. 

Of  course,  it  must  t>e  understood  that  men's 
opinifHis  and  wishes  cannot  be  substltoted 
and  made  to  take  the  place  of  the  law ;  that 
this  is  a  government  of  laws,  and  not  of  men. 
and  that  those  persons  whom  the  people  have 
chosen  to  execute  the  laws  must  do  so,  bow- 
ever  disagreeable  or  repugnant  to  their  wlsb- 
es  it  may  be.  It  is  not  a  Jealousy  of  our 
processes  that  calls  forth  tills  expression,  bat 
Jeolousy  of  the  lAw  as  It  exists.  The  people 
and  their  representatives  make  the  laws,  and 
tbelr  observation  and  enforcement  is  the  <mly 
sure  test  of  loyalty  and  certain  guaranty  of 
the  perpetuity  of  our  government. 

[S]  The  respondent  In  his  answer,  and  slso 
by  couns^  who  represented  him,  disavowed 
any  purpose  or  intent  to  disobey  the  order 
and  Judgment  of  the  court  That  he  is  gollty 
of  a  violation  of  the  commands  and  direc- 
tions of  the  death  warrant  issned  by  this 
court  seems  quite  certain.  We  have,  how- 
ever, taken  into  consideraUtm  the  ftet  that 
he  is  not  learned  in  the  law  and  migb^  thoe- 
fore,  have  misconceived  his  duties  In  the 
premises  and,  without  any  dlsieqpect  to  the 
court  or  its  order,  or  to  Qie  law,  have  MIm 
Into  the  error  of  doing  as  he  did.  We  can- 
not know  the  secrets  of  his  heart  nor  the 
operations  of  bis  mind.  We  would  prefer  to 
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err  on  the  side  ol  mer(^  rather  than  to  pun- 
ish one  the  quality  ot  whoee  guilt  Is  not  cer- 
tainly known  to  be  knowingly  disobedient. 
Also  the  well<known  probity  and  veracity  of 
the  respondent  are  elements  In  his  favor. 
We,  therefore,  accept  the  respondent's  dis- 
avowal of  any  intention  to  disobey  the  judg- 
ment of  this  court  at  its  full  measure  and 
give  it  the  force  and  effect  of  purging  the 
contempt.  Courts  have  sometimes  accepted 
disavowals,  when  satisfied  of  their  sincerity, 
and  discharged  the  accused  without  the  im- 
po8iti<m  of  any  flue  or  imprisonment  9 
Cye.  2a 

Ibe  rapondoit  ia  tberefwe  discdtarged. 
FRANKLIN,  concnrs. 

OUNNINGHAH,  J.  I  ooncnr  spedally  In 
the  order  dlsdiargiiv  tbe  respwident 

I  do  not  concur  In  the  purpose  of  the  pro- 
ceeding, nor  in  the  interpretation  placed 
<m  Qm  statutes  Involved;  nor  in  the  rea- 
sons given  by  ttie  majoril^  at  the  court 
for  the  order.  My  reasons  I  will  withhold, 
I  because  I  deem  the  ends  of  Justice  have  been 
met  by  the  discharge  ot  the  respondent,  and 
ttie  occasion  does  not  exist  calling  for  the 
reasons  of  the  minority  member  of  the  court. 


a^  Aiix.  383) 

WKBSTEB  et  aL  V.  PABES.    (Na  1482.) 
(Supreme  Goart  of  Arizona.    Dec.  11,  1915.) 

1.  Counties  ^959— Fiscai,  Manaobicent  — 
Bbmkdixb  or  Taxpatkbs— Good  Facth  or 

BOABD. 

Under  Oiv.  Code  1901,  par.  956,  provid- 
ing that  when  aupervlsore  without  authority 
law  order  money  paid  from  the  county  treas- 
ury they  or  the  par^  in  whose  favor  the  order 
is  made  shall  he  responsible  for  the  money  and 
a  penalty  of  20  i»er  cent.,  it  is  immeteriaj  that 
the  board  acted,  in  so  paying  out  money,  in  a 
Judicial  matter,  or  that  its  members  were  act- 
ing in  good  faith ;  the  only  requisite  to  recov- 
ery being  that  the  money  shall  have  been  paid 
"without  authority  of  law." 

[Bd.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  H  83,  84;  Dec  Dig.  «s>e». 

For  other  definitioqii>  sw  Words  and  Phrases, 
Second  Series,  Without  Aothority  of  Law.] 

2.  CoNsmunoRAi.  Law  «s»70— Powkbs  or 
CoTjaxa  -CoiTTBoi.  or  Iaoislatubb. 

That  a  decision  compelled  by  provirions  of 
a  atatute  is  harsh  does  not  affect  the  obliga- 
tion of  the  court  to  render  it,  the  remedy  be- 
ing with  the  L^alatnre. 

rSd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  S|  129-132,  137;  Dec  Dig. 
«s>70.] 

3.  Covimss  «=»74  —  OmcBBs  —  Gxxbk  or 
BoABo  or  SuPEBVisoBS— Additional  Oou- 

PEN8ATI0If^"PATlIKNT   WITHOUT  AUTHOB- 

ITT  or  Law." 

Under  Laws  1905,  c  11,  providing  that 
county  officers  shall  receive  the  statntorr  eom- 
sation  and  no  other,  CSv.  Code  1901,  par. 
fixing  a  definite  salary  for  the  clerk  of  the 
of  supervisors,  Oiv.  Code  1901,  par.  &SS2, 
providinc  that  the  board  of  superviaors  shall 
eft  use  a  true  copy  of  the  assessment  roll  to  be 
made  and  styled  a  duplicate  assessment  roll,  and 
Gy.  Code  1901,  par.  070,  providing  that  the 
clerk  of  the  boara  must  perform  all  dnties  re- 
<piired  by  law  or  any  rule  or  mder  of  the  board. 


the  granting  of  additional  compensation  to  the 
clerk  for  preparing  a  duplicate  assessment  roll 
was  a  payment  of  money  without  authority  of 
law,  for  which  the  taxpayer  <wn  recover. 

[Ed.  Note.~-For  other  cases,  see  Counties, 
Cent.  Dig.  SI  104-113 ;  Dec  Dig.  «s»74.] 

4.  Counties  *r»69-OrnoEa8— Clmk  of  Bu- 
pEBviSDBS— Additional  Coupensatioii — 
Rkcovebt — Defenses— Pleading. 

Where  i^  appeared  that  money  was  illegally 
paid  as  additional  compensation  to  the  clerk  of 
the  board  of  supervisors  for  preparing  a  dupli- 
cate assessment  roll,  the  fact  that  he  was  acting 
as  agent  In  the  cwection  for  another  who  ac- 
tually prepared  the  roll,  if  ndt  pleaded,  can- 
not be  mfered  in  evidence,  where  the  answer  was 
a  demurrer  and  general .  denial. 

TEA.  Note.— For  other  cases,  see  Counties, 
jCent  Dig.  H  83,  84;  Dec  Dig.  «»59.] 

6.  CouffTiRB  <Bss>69  —  Public  BciU}iNa8  ,— 

CONSTHUOriON  —  C01[PBN8ATI0,N  Or  AbOBI- 
TECT, 

Under  Civ.  Code  1901,  par.  3560,  providing 
that  the  board  of  superviaors  shall  secure  ^ans 
and  BpeeUcatioiiB  ftor  county  buildings  md  ad- 
vertise for  same,  stating  the  amount  of  premium 
to  be  awarded  to  the  architect,  paragraph  S561, 
providing  that  before  an  awara  of  a  premium 
to  the  architect  shall  be  made  the  board  shall 
require  of  him  a  bond  upon  certain  conditions,' 
and  paragraph  8S62,  providing  that  all  contracts 
entered  into  in  violation  of  the  last  section  are 
null  and  void,  the  payment  to  the  architect  of 
the  premium  before  requiring  a  bond  of  him  is 
a  mere  irr^ularity  insuffidoit  to  show  a  iiay- 
ment  In  violation  of  law,  so  that  the  taxpayer' 
cannot  recover  therefor. 

[Ed.  Note.~For  other  cases,  see  Counties,' 
Cent  Dig.  f|  83,  84 ;  Dec  I>ift.  «=359.] 

6.  Counties  «=a59  — Fiscal  Manaqbuent  — 
Remedies  or  Taxfatebs  —  Mebe  Ibkeou- 

LABITIE&— "PaTUKNT  WITHOUT  AUTHOEITT 

OF  Law." 

Civ.  Code  1901,  par.  956.  providing  that 
the  board  of  supervisors  shall  be  liable  for 
amounts  paid  out  without  authority  of  law  and 
for  a  penalty  thereon  of  20  per  cent.,  should 
not  be  applied  to  eases  where  money  is  paid  out 
due  to  a  mere  irregularity  which  causes  no  in- 
jury to  the  county  or  the  taxpayers. 

[Ed.  Note— For  other  cases,  see  Counties, 
Cent  Dig.  J 8  83.  84 ;  Dec  Dig.  «=>59.] 

7.  Counties  ^=»59  —  Fiscal  Management  — 
ConvENTiona  —  Expenses  —  Powebs  or 

BOABD. 

It  is  beyond  the  power  of  the  board  of  su- 
pervisors to  pay  the  expenses  of  a  representa- 
tive to  a  good  ~  roads  convention,  in  spite  ot 
Civ.  Code  1901,  par.  1171.  subds.  9  and  10, 
making  county  charges  all  contingent  expenses 
necessarily  incurred  for  the  benefit  of  the  coun- 
ty, and  all  sums  directed  to  be  raised  and  paid 
by  law,  and  paragraph  969,  subd.  3,  giving  the 
board  power  to  make  contracts  necessary  to  the 
exercise  of  its  powers,  and  money  so  paid  may 
be  recovered  on  suit  of  a  taxpayer  tmder  Civ. 
Code  1901,  par.  955,  providing  tliat  moneys 
paid  out  by  the  board  of  supervisors  without 
authority  of  law,  tt^ether  with  20  per  cent, 
penalty  theretm,  are  recoverable  in  the  actim 
of  the  taxpayer  against  the  supervisors. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  »  83,  84 ;  Dec  Dig.  «=359.] 

8.  Appeal  and  Ebbob  9s»878— AssiamairT 

OF  CbOSS-EbBOBS— RiOHTTO  ASSIOH. 

Where  the  appellee  filed  no  notice  of  appeal 
nor  appeal  bond,  he  was  not  entitled  to  allege 
cross-errors  upon  matters  not  connected  with 
the  part  of  the  judgment  appealed  from. 

[Ed.  Note—For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  867B-3680;  Dec  Dig.  «b» 
878.] 


^•Vnr  sttaer  oases  sss  ssBM 


t^e  and  KBT-NDMBBB  In  all  Ker-Numbwad  DlgMU  sad  ludaxM 

Digitized  by 


Google 


456 


IBS  PAOJFXG  BXPOBTBB 


Appeal  from  Superior  Court,  Cochise  Comi- 
ty; Alfred  0.  Lockwood,  Judge. 

Action  by  James  T.  Parks  against  George 
Webster  and  others,  as  Superrlsors  of  Green- 
lee County.  From  a  judgment  In  part  for 
the  plaintlft,  defendants  appeal,  and  plaln- 
tlff  presents  crosa-assignments  of  error  to 
an  order  directing  a  verdict  for  ^defendants 
upon  one  count  of  the  complaint  Affirmed 
In  part,  and  In  part  modified  and  remanded. 

Ij.  Kearney,  of  Clifton,  and  John  W.  Ross, 
of  Blsbee,  for  appellants.  W.  C.  McFarland, 
of  CUftou,  and  H.  R  Pickett,  of  Tombstone, 
for  aHwUaeL 

BOSS,  O,  J.  The  appellee,  as  a  tazpay- 
»  of  Greenlee  county,  Instituted  this  suit 
against  the  appellants,  members  of  tbe  board 
of  superrlsors  of  said  county,  to  recoTer  cei^ 
tain  sums  of  money  alleged  to  haTe  been 
paid  oat  by  said  board  without  authority  of 
law.  He  set  Cortb  In  Us  complaint  five 
causes  of  action: 

First  It  is  alleged:  That  the  tax  rate  for 

1910  was  ¥2.S5  on  each  flOO  valuation.  That 
the  rate  for  tbe  year  1911  was  $1.8a  That 
the  assessor  of  Greenlee  county  at  the  time 
of  assessing  the  personal  and  real  property 
of  his  county  for  the  purposes  of  taxation 
for  the  year  1911  collected  from  property 
owners  not  owning  real  estate,  taxes  at  the 
rate  for  1910,  to  wit  $2.85  per  $100;  but, 
after  the  rate  of  1911  was  fixed  at  $1^, 
the  board  refunded  the  difference  to  the  tax- 
payers who  had  paid  taxes  for  the  year 

1911  at  the  $2.85  rate. 

Second.  That  on  October  3,  1911,  the  appel- 
lants paid  to  W.  O.  Wheatley  the  sum  of 
$200  for  making  the  duplicate  assessment 
roll  of  said  Greenlee  county  for  the  year 
1911,  the  said  Wheatley  being  at  the  time 
tbe  duly  Qualified  and  acting  clerk  of  said 
board  of  supervisors. 

Third.  That  the  appellants  on  or  about  tbe 
27tb  day  of  October,  1911,  ordered  paid  to 
one  E.  G.  Heck,  an  architect,  as  a  premium 
for  plans  and  specifications  for  a  courthouse 
and  Jail  for  Oreenlee  county,  the  sum  of 
$500.  Tbe  said  F.  C.  Heck  not  having  at  the 
time  filed  with  said  "board  of  supervisors  a 
good  and  sufficient  bond  with  two  sureties 
thereon  in  the  penal  sum  of  $5,000,  •  •  • 
conditioned  that  within  60  days  from  the 
date  of  said  bond  he,  the  said  F.  G.  Heck, 
on  presentation  to  him,  would  enter  Into  a 
contract  containing  such  provisions  and  con- 
ditions as  may  be  required  by  said  defend- 
ants as  a  board  of  supervisors,  and  as  fur- 
ther conditioned  that  he,  the  said  F.  C.  Heck, 
would  give  such  further  bond  to  secure  the 
faithful  performance  of  such  contract,  with 
such  securities  as  may  be  required  of  him, 
in  the  event  that  the  defendants  acting  as 
a  board  of  supervisors  should  within  60  days 
require  said  Heck  to  enter  into  such  contract 
to  erect  said  courthouse  and  JaU  at  the  price 


named  In  said  advertlsemept,  to  be  expoid- 
ed  for  such  purpose." 

Fourth.  That  the  appellants  on  the  3d  day 
of  November,  1911,  ordered  the  sum  of  $65 
to  be  paid  out  of  tbe  county  treasury  of  said 
Oreenlee  connty  upon  the  claim  of  one  H.  0. 
Tunis  for  ex[>enses  of  said  Tunis  in  attend- 
ing the  Arizona  Good  Roads  Convention  at 
Prescott  on  October  2, 1911. 

There  Is  no  questltm  raised  In  this  court 
as  to  the  fifth  cause  of  action.  Hence  It 
Is  not  set  forth. 

Tbe  appellants  Interposed  a  general  de- 
murrer and  a  general  denial  to  each  of  said 
causes  of  action,  and  In  addition,  as  to  tbe 
first  cause  of  action,  answered  that  thetr 
act  In  refunding  taxes  wais  ratified,  cored, 
legalized,  and  made  valid  by  chapbur  22  of 
the  Laws  of  1013,  entitled: 

"An  act  to  legalise  certain  acta  of  the  board 
of  supervisors  and  the  county  treasurer  of  th« 
coun^  of  Oreenlee  in  refunding  overpayments 
on  personal  property  to  the  taiqwyers  therei^ 
for  the  year  1911." 

Hie  court  directed  a  verdict  upon  the  fint 
cause  of  action  In  favor  of  appellants,  and  In 
the  second,  third,  and  fourth  causes  of  ao- 
tion  in  favor  of  appellee.  Judgment  was  en- 
tered ui>on  said  verdict  In  t&vor  of  the  ap- 
pellee for  the  sums  sued  for,  together  with 
interest  and  penalties  and  40  per  cant,  there- 
of as  an  attorney's  tee.  Both  the  appellants 
and  appellee,  being  dissatisfied  vrltb  the  Judg- 
ment, filed  motions  for  new  trial,  which  mo- 
tions were  by  the  court  overruled.  Tbe  ap- 
pellants gave  notice  of  appeal  and  also  filed 
a  bond  on  appeal.  Tbe  appellee  did  not  give 
any  notice  of  appeal,  but  has  made  cross-as- 
signments of  error  on  the  court's  order  di- 
recting a  verdict  in  favOT  of  appellants  on 
tbe  first  cause  of  action. 

[1]  It  Is  tbe  contention  of  the  appellants 
on  their  assignments  of  error  that  the  mon- 
eys directed  by  thenit  as  the  board  of  super- 
visors of  Greenlee  county,  to  be  paid  out  of 
the  funds  of  said  county,  were  authorized  by 
law,  and  that  H  they  were  not  authorized  by 
law,  in  auditing,  allowing,  and  directing  tbe 
payment  of  such  sums  of  money  the  board 
was  acting  In  a  quasi  Judicial  capacity  with- 
in the  scope  of  their  authority  and  without 
corruption  or  malice  and  In  accordance  to 
their  honest  convictions  as  to  their  duties. 

The  authority  tor  bringing  this  suit  by  a 
taxpayer,  as  the  app^ee  alleges  himself  to 
be,  is  found  in  paragraphs  956,  956,  and  967, 
Bevlsed  Statutes  of  Arl2<ma  1001.  We  qnote 
from  paragraph  955: 

<'  •  •  •  r[i[,jjj  whenever  any  board  of  super- 
visors shall,  without  authority  of  law,  order  any 
money  paid  out  of  the  county  treasury  for  sal- 
ary, fees,  or  for  any  other  purpose,  such  super- 
visors and  the  party  or  parties  in  whose  favor 
such  order  shall  have  been  made,  shall  be  respon- 
sible for  all  such  sums  of  money  and  twenty  per 
cent,  additional  thereon.   •   •   ♦ " 

Under  the  express  terms  of  this  statute, 
the  fact  that  the  board  may  have  acted  In  a 
Judicial  matter,  or  that  its  membera  may 
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Iiave  been  hoaest  and  consdentloua  In  their 
belief  of  their  right  to  pay  out  the  sums  of 
money  charged,  cannot  In  the  least  affect 
their  liability  for  money  paid  out  "without 
authority  of  law."  If  the  membere  of  the 
board  would  avoid  personal  responsibility  for 
salary,  fees,  or  other  sums  of  money  paid  out 
by  them,  they  must  ascertain  If  such  pay- 
ments are  for  a  purpose  authorized  by  some 
statute  or  law  of  the  state  Good  faith  and 
honesty  of  purpose  on  their  part  are  no  de- 
fense to  a  lawsuit  to  recover  moneys  paid 
out  without  the  lav's  sanction.  Avery  r. 
Pima  County,  7  Ariz.  26,  60  Pac  702. 

[2]  The  announcement  of  this  role  may 
seem  harsh,  but  we  find  It  In  the  le^latlve 
act  and,  of  course,  are  bound  by  It 

It  remains  for  us  to  determine  whether  the 
soma  of  money  ;ned  for  by  the  appellee  were 
paid  out  by  the  appellants  with  authority  of 
law  or  "without  authority  of  law."  If  the 
latter,  the  Judgment  muat  be  affirmed,  even 
though  the  sums  were  paid  out  for  a  most 
laudable  purpose  and  with  beneficial  results 
to  the  county. 

[3]  When  the  sum  of  $200  was  paid  to 
Wbeatley  for  making  a  duplicate  assessment 
roll,  he  was  the  duly  Qualified  and  acting 
detk  of  the  board  of  snpaMsors  of  the  coun- 
ty, and  the  law  at  that  time  provided  for  him 
a  fixed  and  definite  salary.  Paragraph  2626, 
Bevised  Statutes  of  1901.  The  law  at  that 
time  further  provided,  in  paragraph  2609,  as 
amended  by  chapter  11,  Laws  of  1905,  that 
"county  officers  shall  receive  such  compensa- 
tion as  is  provided  hereafter  and  none  oth- 
er. •• 

One  of  the  duties  imposed  upw  the  board 
of  supervIsMS  Is  that: 

It  "shall  cause  a  true  copy  of  said  assess- 
ment roll  to  be  made,  to  be  styled  a  'duplicate 
assessment  roll.' "  Paraerapfa  3S82,  Herised 
Statutes  of  1001. 

Paragraph  970  of  the  Bevised  Statutes  of 
1901  prescribes  the  duties  of  the  <derk  of  the 
board.  Among  others,  he  must  "record  all 
ot  the  proceedings  of  the  board  *  *  *" 
aAd  "perform  all  other  duties  required  by 
law  or  any  rule  or  order  of  the  board." 

We  gather  from  these  provisions  of  the 
statute  that  it  was  the  evident  purpose  of  the 
law  that  the  cXerk  ahould  do  whatever  cler- 
ical work  was  necessary  in  connection  with 
the  performance  by  the  board  of  supervisors 
of  Its  duties,  and  that  It  was  a  part  of  th^ 
clerk's  duty  to  make  the  duplicate  assess- 
ment roll  for  the  salary  fixed  by  law. 

[4]  The  appellants  on  the  trial  offered  to 
prove  that  the  work  of  making  the  duplicate 
assessment  roll  was  performed  by  one  J.  O. 
Bailer,  an  assistant  clerk,  and  that  the  de- 
mand was  filed  in  the  name  of  Wheatley  for 
Bailer's  benefit  and  that  the  money  was  ac- 
tually paid  to  Bailer.  This  offer  was  re- 
jected by  the  court,  and  we  think  properly 
go.  The  appellant's  answer  consisted  of  a 
dMatirrw  and  general  denial.  Under  the  is- 
sue tlnu  jCormed,  the  <^ered  eriduice  was  not 


competent  or  relevant  Had  the  answer 
pleaded  Wheatley'a  agency,  the  making  of 
the  demand  against  the  county,  and  receiv- 
ing the  warrant  therefor,  as  agent  of  Bailer, 
another  and  different  question  would  have 
been  presented,  to  wit,  whether  the  records 
of  the  board  could  be  overturned  by  oral 
evidence^  Under  the  pleadings,  however, 
that  question  is  not  before  us. 

[S]  The  third  cause  of  action  Is  based  up- 
on an  Item  of  $500  paid  to  Architect  Heck  as 
a  premium  for  plans  and  specifications  for 
a  courthouse  and  Jail.  Paragraph  8560,  Be- 
vised Statutes  of  1001,  makes  It  the  duty  of 
the  board  of  supervisors,  when  contemplat- 
ing the  construction  of  each  buildings,  to 
"advertise  for  plans  and  8i>ecifications  in  de- 
tail for  said  building  or  other  structure,  and 
to  state  in  said  advertisement  the  amonnt 
authorized  by  law  or  otherwise  to  be  eipend- 
ed  for  the  erection  of  said  building  struc- 
ture ;  and  also  the  premium  to  be  awarded 
to  the  ardUtect  whose  plans  and  spedflca- 
dons  for  the  same  may  be  adopted."  Hie 
complaint  failing  to  negative  the  performance 
of  this  duty  by  the  board  of  saperrisors,  we 
assume  that  It  was  done,  and  that  Heck,  in 
response  to  the  advertisement,  submitted  to 
the  board  plans  and  qtedflcatkniB  as  provid- 
ed in  said  paragraph. 

We  moat  assume  from  the  record  Uiat  the 
plans  and  spectflcations  submitted  by  Htek 
were  approved  and  accepted  by  the  board  of 
supervisors.  The  regularity  of  the  proceed- 
ings of  the  board  up  to  this  point  Is  not 
questioned.  The  board  was  acting  upon  a 
matter  clearly  within  its  Jurisdictiop  and  in 
strict  conformity  with  the  terms  of  the  stat- 
ute and  received  and  accepted,  on  behalf  ot 
the  county,  valuable  and  technical  informa- 
tion to  guide  it  in  tibe  dtdnf  of  important 
work  for  the  county. 

Complaint,  however,  is  made  tiiiat  para- 
graphs 8561  and  8662  were  violated  by  the 
board.   Paragraph  8661  provides  that: 

"Whenever  the  plans  and  spedfications  of  any 
architect  shall  be  adopted,  such  •  •  *  board 
of  supervisors  •  •  •  ^lall,  before  any  pre- 
mium shall  be  awarded  for  such  plans  and  speci- 
fications, require  such  architect  to  execute  and 
file   with  •   •   •   the   board   of  supervisors 

•  •  •  a  good  and  sufficient  bond,  with  two 
Buffici«>iit  sureties  thereto  in  the  penal  sum  of 
five  thousand  dollam,  to  be  approved  by  sudt 

•  •  •  board  of  supervisors  *  •  •  and  con- 
ditioned that  within  sixty  days  from  the  date 
of  said  bond,  he  will,  on  presentment  to  him, 
enter  into  o  contract  contaming  such  provisions 
and  condittMs  aa  may  be  rsQidred  by  such 

•  •  •  board  ni  snpervisora.  •  •  • " 

It  is  required  that  this  contract  shall  con- 
tain another  condition,  which,  In  ^ect  Is 
that  the  architect  win  guarantee  that  the 
building  or  structure  can  be  erected  "at  the 
price  named  in  said  advertisonent  to  be  ex- 
pended for  such  purpose." 

Paragraph  3662  is: 

"All  contracts  entered  Into  by  such  •  •  • 
board  of  supervisors  *  *  *  In  violation  of 
the  provisions  of  this  act  BbaU  be  null  and 
void." 
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The  law  dearly  authorized  the  appellants 
to  pay  a  premium  for  plans  and  apeciflca- 
tlona.  It  says,  however,  that  before  this 
premiam  shall  be  "awarded"  the  ardiltect 
shall  execute  and  file  with  the  board  a 
bond  with  certain  condltlon&  There  is  no 
alle^tlon  In  the  complaint,  nor  does  the  rec- 
ord show,  that  the  county  suffered  any  loss 
or  damage  by  reason  ot  the  failure  of  the 
board  to  exact  of  the  architect  the  bond  men- 
tioned. Presumably,  the  county  received  val- 
ue and  the  board  paid  to  the  architect  the 
premium  advertised  "to  be  awarded  to  the 
architect  whose  plans  and  spedScatlons" 
were  adopted. 

'  We  do  not  think  that  paragraiA  955,  supra, 
should  be  Interpreted  so  as  to  penalize  the 
board  of  supervisors  for  paying  out  this  $600, 
even  though  a  strict  adherence  to  the  letter 
of  the  law  was  not  observed.  In  that  a  con- 
dition that  might  have  been  exacted  from 
the  ardiitect  was  waived  or  Inadvertently 
overlooked. 

'  Salt  Lake  County  v.  Clinton,  39  Utah,  462, 
117  Pac.  1076,  was  a  suit  instituted  by  the 
eounty  against  the  county  commissioners  of 
Said  county  to  recover  a  large  sum  of  money 
paid  by  the  commissioners  to  a  newspaper 
for  publishing  delinquent  tax  list.  The  laws 
of  Utah  required  that  the  county  printing 
and  the  publication  of  reports,  notices,  and 
adverting  should  be  awarded  to  the  lowest 
competent  bidder  after  advertisement  for  bids. 
The  board,  disregarding  this  provision,  pub- 
lUfted  the  delinquent  tax  list  in  a  newspaper  of 
Its'  own  choice.  Upon  these  facts  the  coun- 
ty instituted  suit  against  the  board  of  coun- 
ty commissioners  to  recover  the  amount  paid 
to  Qie  newspaper,  basing  the  right  of  re- 
covery upon  a  statute  which  provided  that 
"whatever  any  board  of  county  commission- 
ers shall,  without  authority  of  law,  order 
any  money  paid  as  a  salary,  fee,  or  for  any 
other  purpose,"  recovery  thereof  may  be  had 
from  the  commissioners.  A  demurrer  to  the 
complaint  in  that  case  was  sustained,  and, 
among  other  things,  the  Supreme  Conrt,  In 
affirming  the  Judgment,  said: 

"The  purposes  for  which  the  county  commis- 
sioners may  appropriate  aod  direct  the  pay- 
ment of  money  out  of  the  county  revenues  are 
designated  by  law,  and  when  appropriated  and 
ordered  paid  for  one  or  more  of  tfie  purposes 
so  designated  such  appronriatioQ  and  order  Is 
not  without  authority  of  law,  though  made  er- 
roneously and  in  an  irregular  manner.  It  Is 
for  mon^  paid  out  by  order  of  the  board  for 
some  purpose  not  auuiorized  by  law — that  is, 
paid  out  for  a  purirase  which  the  law  does  not 
aanction  under  any  circumstances— that  the 
members  of  the  board  are  personally  liable." 

The  court  quotes  from  Paxton  v.  Baum, 
59  Miss.  531: 

"If  it  is  appropriated  by  the  board  of  super- 
visors to  some  other  object  than  Is  authorised 
by  law,  members  are  liable  personally  for  it, 
unless  they  voted  against  such  appropriation. 
It  is  for  money  appropriated  to  something  for 
which  the  law  does  not  permit  it  to  be  appro- 
priated at  all.  in  any  way  or  under  any  circum* 
stances,  that  members  are  personally  liable.  It 
is  lor  a  diversion  of  money  from  its  legitimate 


objects,  and  not  for  appropriation  to  a  proper 
object,  altliough  in  an  im^ilar  or  unauthorised 
manner,  that  liabiUtT  is  inuaaad  ca  mmihmt 
personally.  •  •  *  If  this  la  not  the  tiw  h- 
terp fetation  of  the  language  mentioDed  (refer- 
ring to  the  expression  'not  authnriMii  by  law'), 
members  of  the  boards  of  superviaaf*  would  )» 
liable  personal^  for  every  mistake  or  error  ot 
judgment  or  of  information  as  to  facts  wherry 
money  was  appropriated  even  to  proper  objects, 
if  not  appropriated  in  strict  accordance  with  lav 
as  to  every  circumatance  attending  it  Either 
members  of  the  boards  Of  supervisors  are  pei^ 
sonally  liable  for  every  appropriation  not  made 
in  strict  conformity  to  law,  or  they  are  not  liable 
except  for  a  diversicHi  ot  public  money  frtun  au- 
thorized objects  and  its  appropriation  to  such 
as  are  not  authorized." 

[C]  It  may  be  conceded  that,  if  the  archi- 
tect had  instituted  suit  against  the  counQr 
for  his  premium.  In  the  absence  of  a  show- 
ing that  he  had  executed  and  filed  the  bond 
provided  in  paragraph  3561,*  his  suit  would 
fail,  even  though  he  had  in  all  other  respects 
fully  performed  all  of  the  conditions  of  his 
contract.  But  we  do  not  think  that  we  are 
required  to  go  to  the  length  of  making  the 
supervisors  refund  this  sum  to  the  county,  to- 
gether with  20  per  cent  additional  thereou 
and  attorney's  fee  amounting  to  40  per  cent 
of  the  amount  recovered,  for  a  mere  irregu- 
larity. It  would  be  converting  what  the  law- 
makers intended  to  be  a  very  salutary  role 
of  law  for  the  protection  of  the  funds  of 
the  county  Into  a  severity  of  punishment  so 
oppressive  as  to  be  avoided  If  possible.  We 
think  the  court  committed  error  in  eotering 
judgment  against  the  appellants  on  this 
count 

[7]  The  fourth  count  is  based  upon  an  Item 
of  $65  paid  by  the  board  of  supervisors  to 
one  H.  O.  Tunis  for  his  expenses  In  attend- 
ing the  Arizona  Good  Roads  Convention  at 
Prescott  The  complaint  does  not  disdose 
whether  Tunis  was  an  officer  of  Greenlee 
county  or  not  Neither  does  the  answer  Bhow 
that  he  was  acting  in  the  Instant  in  an  offi- 
cial capacity  for  the  county.  As  Car  as  the 
pleadings  are  concerned,  Tunis  may  or  may 
not  have  attended  said  Good  Roada  Conven- 
tion in  his  offldat  capad^  and  for  the  inter- 
est of  the  county.  Some  evidence  was  offered 
showing  that  he  was  the  county  surveyor. 
We  know  of  no  provisions  in  our  laws,  airf 
our  attention  has  not  been  directed  to  any 
law,  that  authorizes  the  board  of  sup^vison 
to  pay  the  expenses  of  any  one  In  attend- 
ing the  Good  Roads  Convention.  AppdlanU 
rely  upon  subdivisions  9  and  10  of  section 
1171  and  subdivision  8  of  sectltm  060*  Be- 
vised  SUtutes  of  1901. 

Subdivision  9  provides  that  "the  contingent 
expenses  necessarily  incurred  for  the  use 
and  benefit  of  the  county"  are  county  cbargta 
We  do  not  think  that  the  expenses  of  the 
county  surveyor  to  the  Good  Roads  Ccmven- 
tlon  were  necessarily  Incurred  for  the 
and  benefit  of  the  county,  or  that  such  ex- 
penses were  contemplated  by  Oie  statute.  If 
the  law  had  imposed  the  duty  upon  the  coon* 
ty  surv^or  to  att^  smdi  conventliw,  it 
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nilght  be  contended  that  bis  expenses  In  do- 
ing 80  were  a  proper  county  charge  under 
subdivision  9,  but  be  has  no  such  duty. 

No  reasonable  construction  of  subdivisions 
3  and  10  could  be  made  to  authorize  such 
an  expenditure. 

[I]  Tbe  appellee  has  not  taken  the  legal 
steps  necessary  to  permit  him  to  make  cross- 
assignments  of  error.  Tbe  appeal  by  the 
appellants  is  from  the  Judgment  against 
them.  This  is  shown  both  by  the  notice  of 
appeal  and  the  bond  on  appeal.  The  judg- 
ment on  the'  first  cause  of  action,  being  in 
favor  of  the  appellants,  was  not  appealed 
from  by  them.  Clearly  the  Judgment  on 
that  cause  of  action  has  not  been  brought 
here  by  the  appellants,  and  the  appellee  has 
taken  u6  step  to  have  It  here,  as  he  gave  &o 
notice  of  appeal  and  filed  no  bond  on  appeal. 

In  Minor  v.  Brought,  148  Pac.  297,  It  was 
decided  that  an  appeal  without  giving  the 
statutory  notice  of  appeal  did  not  confer 
Jurisdiction  upon  this  court. 

3  C.  J.  1403,  says: 

"Cross-errors  can  be  assigned  or  predicated 
(mly  upon  questions  presented  in  the  lower  court 
or  rolingB  of  the  latter  which  arise  out  of  or  are 
connected  with  the  Judgment  upon  wUch  tlte 
appellant  bases  his  appeal." 

The  court  erred  in  giving  judgment  to  the 
appellee  on  the  third  cause  of  action  for  the 
premium  paid  to  the  architect. 

The  cause  is  remanded  to  the  court  below, 
with  directions  to  modify  the  judgment  in 
accordance  with  this  opinion  and  to  render 
Judgment  in  favor  of  tbe  appellee  on  the  sec- 
ond and  fourth  causes  of  action. 

FKANELIN  and  CUNNINGHAM,  JJT^ 
concnr. 


an  CaL  3B1) 

In  re  CLANTON*S  ESTATE)  AND  OUABD- 
lANSHIP. 

GLANTON  T.  CRITBSBB. 

(Saa  2246.) 

(Sopreme  Court  of  Oallfomia,  Nor.  29, 191S.) 

1.  Appbai.  and  Ebbob  «=si609— Tbarscbift— 
Omission— Supplemental  Tbanscbipt. 

Where  the  traoscript  on  appeal  did  not 
show  that  the  ctHitestants  of  a  goardian's  final 
aocotmt  had  standing  in  oonrt  to  object,  such 
omlsidon  was  cared  where  die  necessary  mat* 
ten  were  set  out  In  a  supptement  to  the  tran- 
■eript  which  the  trial  court  allowed  to  be  filed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Efror,  Cent.  Dig.  U  26SS-^i  Deb  Dig.  «=» 
609.] 

2.  Insanb  Pbbsons  «=942  —  Guabdiarship— 
Final  Account— Heibs  or  Wabd— Right 

TO  iNmtVBNB. 

The  hdrs  ot  a  deceased  injcompetent  have 
the  right  to  intervene  and  otMitest  the  final  ac- 
count of  incompetent's  guardian,  since  as  own- 
ers of  the  estate  th^  are  the  real  parties  in 
interest,  whose  Interests  an  opposed  to  the 
gpiardian's  claims. 

[Ed.  Note.— For  other  eases,  see  Insane  Per- 
■ons.  Cant.  IMg.  M  6^-67;  De&  Dig.  «s»42J 


3.  EXBCUTOBS  AND  AdMINISTBATOBS  4=>402— 

SAii  OF  Pbopeott— Pbooeeds— Guabdian'b 

Claim— Equitable  L^n. 

Where  the  admiulstrator  of  a  deceased  in- 
competent  sold  land  of  incompetent  at  an  ordi* 
nary  probate  sale  under  an  order  of  court  that 
the  land  be  sold  "In  the  faiterest  of  the  estate," 
such  sale  was  not  free  of  tbe  personal  claiias 
of  incompetent's  guardian  against  the  .incom- 
petent preventing  tbe  guardian's  lien  on  the  In- 
competent's property  for  such  claim  fromattadi- 
ing  as  an  egaitable  lien  to  the  proceeds  of  tbe 
sale  in  the  hands  of  the  administrator,  since  a 
probate  sale  passes  only  the  intnest  oC  tbm 
cedoit  at  tbe  Hme  of  bla  dMrtk. 

[Ed.  Note.— For  otiier  cases,  see  Executors 
and  Administrators,  Cent  IMg.  1  1606;  Dee. 
Dig.  «s>402.] 

4.  Bxxcttobs  and  Adhinibtbatobb  4s»402— 
Salb  or  PaopEBTT— Dbceased  Zncompbtbnt 
—Claim  or  Guabdian— Equitabi^  Libn. 

Since  each  guardian  had  no  power  to  sell 
the  incompetent's  land  after  his  death,  bat  was 
bound  to  settle  his  aoeonnts  with  tbe  court  or 
the  administrator  as  required  by  Code  Civ.  Proc. 
S  1754,  sabsec;  S,  and  the  land  sold  by  the  ad- 
ministrator under  tbe  order  of  court  constituted 
practically  tbe  entire  estate,  the  court  of  equity, 
hearing  the  final  account  and  having  the  whole 
matter  before  it,  could  declare  the  lien  against 
the  proceeds  of  tbe  administrator'a  sale. 

[Ed.  Note.— For  other  cases,  see  Execntors 
and  AdminlstratOTS*  Cent  Dig.  I  1608;  Dec. 
Dig.  ^»402.] 

5.  Ouabdiaw  and  Ward  «=37e  —  Ward's 
Pbopertt— Power  to  Sell. 

Code  C5v,  Proc  |  1770,  providing  for  the 
sale  of  a  ward's  property  by  his  guardian  where 
necessary  tor  the  support  of  the  ward's  family, 
rehites  to  the  ssle  of  Om  pR^erty  <tf  a  liviiv 
ward  only.  ■ 
[Ed.  Notfc— Fer  other  casem  see  Guardian  and 
ard.  Cent  Dig.  i  326;  Dee.  Dig.  «e»T6.] 

6.  EXBCUTOBfl  AND  ADMINXSIBATOBa  «S>22^ 

Claims— Failcbb  to  Pbbsbnt— GUAADiAR'a 

CLAm—EqUITABU  IJBN. 

Where  the  guardian  of  an  incunpetent  hav- 
ing a  d&lm  agamst  tbe  estate  of  bis  ward  fail- 
ed, after  the  incompetrat's  death,  to  file  a  claim 
therefor  against  his  estate  in  admlnistratioD, 
he  did  not  thereby  waive  bis  recourse  against  the 
estate  In  administration  under  an  equitable  Hen 
whidi  he  bad  on  a  fund  in  the  administrator's 
hands  derived  from  the  probate  sale  of  the  in- 
competent's real  estate,  since  by  reason  of  bis 
want  of  a  claim  in  ptiwmam  against  the  ward 
the  gnar^an  had  no  claim  against  the  decedent's 
estate  other  tiian  the  lien  right  which  he  sought 
to  assert,  and  hence  was  not  within  the  pur- 
view of  Code  OIv.  Proc  }  1500,  providing  that 
an  action  by  the  holder  of  a  lien  can  be  brought 
against  the  property  of  the  estate  subject  there- 
to only  opon  an  express  waiver  of  recourse 
against  any  other  property  of  tbe  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  768-788;  Dec. 
Dig.  «=»224.] 

7.  Executors  and  Aduihistratobs  «=»402— 
Deceased  Incowpbtbht— Glum  or  Gdabd- 
ian  — Fund  in  ADUNisnuTOB'B  Hands— 
Equitable  Ijibn. 

While  it  is  true  that  such  guardian's  rela- 
tion to  bis  ward  was  of  a  contractual  nature,  it 
was  not  necessary  for  him  to  file  such  claim  as 
one  against  the  estate  in  administration,  since 
the  Incompetent's  land  having  been  impressed 
with  a  lien  for  the  guardian's  claim,  be  eeuld 
follow  such  property  In  its  new  form  as  mon«y 
in  tiie  hands  td  the  administrator. 

[Ed.  Note^- For  other  cases,  see  Execntors 
and  Administrators,  Cent  Dig.  |  1606;  Dec. 
Die  4S3402.I 
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&  IirSAin  PBBSORS  «s>S4— GlTAftDIAITSBIP— 
EXPBNDITUBKS  WITHOUT  ObDEH  Or  CoUBT— 

When  Pbopeb. 
The  ezpendltores  of  a  gaardian  to  the  ad- 
mlnlBtradoQ  of  his  ward's  estate  will,  where 
Just  and  equitable^  be  allowed,  though  made 
without  wder  of  court  Uierefor  Dnt  secured. 

[Ed.  Note.— For  other  casM,  see  Insane  Pei^ 
wna.  Cent  Dig.  ff  70.  86;  Dee.  Dig.  ^s>04.1 

9.  Insane  Pebsonb  <=»42— Ouardiaiv  — Ao> 

CODNTINO  — BBVIKW— BZFKnDITUaBS  WITH- 
OUT Obdeb  of  Coubt. 

Where  aa  hearing  tti  a  guardian's  final 

accoQDt  the  court  found  in  favor' of  the  aeeouot, 
and  there  was  no  contention  that  the  findings 
were  not  supported  b;  the  evidence,  the  court 
on  appeal  was  bound  to  hold  that  expenditures 
made  by  the  guardian  without  an  order  of  court 
first  bad  therefor,  and  claimed  In  the  account, 
were  equitable  and  just 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
■ons,  Cent  Dig.  S!  04-67;  Dec  Dig.  «»42.1 

10.  Insane  Persons  «=:>54— Patkxntb  to  Iir- 

COMPBTENT'a  WlFB— VALID  ITT. 

The  allowance  to  a  guardian  on  final  ac- 
count  of  a  sum  paid  to  his  incompetent's  wife  as 
compensation  for  nursing  the  incompetent  under 
a  contract  with  her  therefor  was  proper,  since 
the  guardian's  claim  against  his  ward's  estate 
was  oased  on  the  contractual  oUlgatlon  so  in- 
curred. 

(KA.  Note.— For  other  eases,  see  Insane  Per- 
sons, Cent  Dig.  IS  76^  8S;  Dec  Dig.  «saB4.] 

11.  IifSAifB  Pebsonb  4=»42  —  Guabdtan  — 
Final  Account  —  Attobhet's  Fees— "Rea- 
sonable Expenses  Incvbbed  in  the  Ex- 
ecution OF  His  Tbubt.** 

The  allowance  of  expenses  tnenvred  In  the 
settlf  ment  of  his  final  account  bj  a  fcuardian.  in- 
cluding attomey's  fees,  was  proper,  since  such 
fees  may  be  classified  as  "reasonable  expenses 
incurred  in  the  execution  of  Mb  tmrt,"  within 
the  meaning  of  Code  Civ.  Proa  {  1776,  provid- 
ing for  the  allowance  of  the  expenses  and  com- 
pensation of  a  guardian. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  H  64-67;  Dec.  Dig.  «^2.] 

12.  Insane  Pebsons  «=»42— Guaboianship— 
Final  Accodnt  — Attobhet's  Fees— Dis- 
obetion  of  Coubt. 

The  allowance  ot  attorney's  fees  incurred 
by  a  guardian  In  die  settlement  of  his  final  ao- 
eonnt Is  within  the  discretion  ot  the  court 

[Ed.  Note.— For  other  cases,  see  Insane  Pe^ 
■ona,  Cent  Dig.  H  0^7;  Dee.  I»g.  ♦»42.] 

In  Bank.  Appeal  from  Superior  Conrt, 
Yolo  CooDty;  N.  A.  BawUns,  Judge. 

Appeal  by  E.  J.  Clanton,  Mary  D.  Clanton, 
Mary  A.  Torbert,  Ada  Bawklns,  Louisa  C. 
Jacobs,  Mrs.  J.  P.  Colohan,  Charles  E.  Jacobs, 
^bel  E.  King,  and  Ma^e  Jacobs  from  an 
order  of  the  superior  court  settling  the  final 
account  of  W.  T.  Criteser  as  gaardian  ot  the 
estate  of  Samud  T.  Clanton,  on  incompetent 
Order  affirmed. 

W.  A.  Anderson  and  A.  G.  Bailey,  both  of 
Woodland,  and  G.  Clark,  at  San  Francisco, 
Cor  appellants.  H.  L.  Huston,  ot  Woodland, 
for  respondent 

MELVIN,  J.  This  to  an  appeal  from  an 
order  of  the  superior  court  settling  the*  flnal 
account  of  W.  T.  Criteser  as  gnardian  of  the 
estate  of  Samuel  T.  Clanton,  an  incompetent 
After  the  death  of  the  ward  the  respondent 
pieeented  bis  final  account  for  settlement 


The  appellant^  who  are  elQier  heirs  or  as- 
signees of  heirs,  filed  a  contest  which  was 
beard  and  the  court  decided  adversdy  to  the 
contentions  of  the  contestants. 

Submitted  with  the  appeal  from  the  order 
is  a  motion  to  dismiss  the  said  appeal  opon 
the  grounds  and  for  the  reasons  that  aiH>el- 
lants  failed  to  serve  upon  the  administrator 
of  the  estate  of  Samuel  T.  Clanton,  deceased, 
or  upon  his  counsel,  their  proposed  bill  ot 
exceptions  or  a  copy  of  the  engrossed  bill  or 
a  copy  of  the  transcript  on  appeaL  Upon 
consideintion  of  the  appeal  upon  Its  merits 
we  are  compelled  to  affirm  the  Judgment  It 
is  unnecessary,  therefore,  to  review  the  argu- 
ments and  authorities  presented  In  the  dis- 
cussion of  the  motion  to  dismiss  the  appeaL 
It  is  sufficient  to  say  that  we  think  the  mo- 
tion should  be  denied,  and  It  is  so  ordered. 

[1]  Objection  was  also  made  to  a  cunsid- 
eration  of  this  appeal  upon  the  gronnd  that 
the  transcript  does  not  show  that  the  contest- 
ants were  heirs  or  vested  with  the  rights  of 
heirs,  but  a  supplement  to  the  transcript, 
which  the  conrt  permitted  the  appellants  to 
.file,  contains  a  finding  completely  covering 
this  matter. 

[2]  Respondent  Indsts  that  Uie  heirs,  as 
such,  have  no  standing  because  a  settlement 
of  the  gnardian's  account  with  the  adminis- 
trator to  conclusive  upon  tbem.  He  Quotes 
certain  language  from  Ltvermore  Batti, 
ISO  Cat  464,  88  Fac  827,  as  follows: 

"The  proceedings  to  settle  the  account  ot  a 
guardian  instituted  after  the  ward  has  arrired 
at  full  age,  or  after  the  ward  has  deceased,  ii 
one  in  which  no  persons  are  directly  interested 
except  the  guardian,  on  the  one  hand,  and  th« 
ward,  or  his  legal  representative,  on  the  other. 

The  court  was  not  considering  in  that  cats 
the  capaclt7  of  bdrs  to  contest  a  final  ae> 
countlns  <^  a  guardian,  but  the  necessity  ot 
having  an  encutor  or  an  administrator  of 
the  dead  ward's  estate  In  codstenoe  to  receive 
service  of  notice  of  tb»  time  and  place  vt 
settlement  of  tlie  gnardlanV  account,  and  Ow 
valldil7  ct  the  order  settling  such  accoont, 
if.  while  the  notice  was  being  posted,  there 
was  no  executor  or  administrator.  The  ques- 
tlon  of  the  right  of  the  hetrs,  as  owners  of 
the  estate  of  the  deceased  wai^  to  Intervene 
and  contest  the  account,  was  not  Involved  or 
decided.  They  unquestionably  have  the  right 
to  so  Intervene,  since  the?  are  the  real  par- 
ties In  Interest,  and  their  Interest  to  opposed 
to  the  guardton's  daims.  Our  attention  Is 
called  also  to  the  following  language  of  this 
court  in  the  opinion  in  Matter  of  the  Gaard- 
ianship  of  Sullivan,  143  CaL  465,  77  Pac.  IfiS: 

"As  such  a  person,  she  tone  the  heirs  of 
the  incompetent]  has  no  interest  recognized  by 
the  law.  The  fact  that  she  was  an  heir  appar^ 
ent  of  the  alleged  incompetent  gave  her  no  legal 
intereat  In  the  property  of  ttie  incompetent." 

The  language  quoted  has  no  appilcatlon 
here.  The  court  was  considering  whether  or 
not  Mrs.  Sullivan's  daughter  was  an  adTerss 
party  in  an  appeal  ot  the  mother  from  an 
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order  appolDtlng  a  gnardlan.  Tbe  daughter 
had  been  the  original  petitioner  for  letters 
of  guardianship,  bnt  had  withdrawn  that 
part  of  the  petition  In  which  she  requested 
that  she  should  be  appolAted.  The  loonrt 
very  properly  held  that  she  was  not  an  Int&r- 
ested  party.  The  quoted  language  had  refers 
ence  to  her  allied  interest  as  an  "heir  ap- 
parent" Itiese  appellaots  are  heirs  of  a  de* 
ceased  peracm,  and,  as  sacb,  have  an  Interest 
In  the  question  whether  the  administrator 
shall  receive  a  large  or  4  smaU  amount  of 
property  from  the  guardian.  We  find  no 
merit  in  fbe  contention  that  th^  have  no 
standing  in  thla  appeal  as  parUes  In  Interest 

[S]  Appellants  are  of  tbe  <^inlon  that  the 
court  ored  In  making  an  order  that  the 
amount  found  due  the  guardian  should  be 
paid  out  of  any  moneys  which  the  adminlS' 
trator  might  have  tn  Us  hands.  The  court 
tomid  (and  the  finding  ts  undisputed),  that 
the  real  property  described  in  the  account 
was  oa  the  date  of  the  death  of  Samuel  T. 
Clanton,  the  Incompetent,  in  the  bands  of  one 
W.  Uartln  under  a  written  lease  from  the 
guardian.  Thla  real  propnty,  it  may  be  said, 
constituted  virtually  all  Of  the  estate.  The 
other  assets  need  not  be  ctmsidered  bera  It 
was  foimd  that  tb^  court  made  an  order  au- 
fhorlalng  tbe  administrator  to  sen  **thB  Inters 
est  of  the  ertate"  in  tbe  said  real  property, 
and  that  such  Interest  was  sold,  and  the  sale 
was  confirmed;  the  amounts  paid  on  said 
MOe  p^fldng  into  the  luuids  of  tbe  administra- 
tor, niere  were  further  findings  that: 

"At  «aid  sale  only  tbe  right  and  Interest  of 
the  said  Samuel  T.  Clanton  In  said  real  prop- 
erty at  the  time  of  his  death  was  aoM.  It  is 
untrue  that  said  sale  was  free  and  dear  of  any 
claims  wbatsoevCT  of  the  lald  guardian;  that 
BBid  gmurdian  has  not  and  has  never  had  any 
claim  uainst  the  said  Sanmel  T.  (^ton  per- 
sonally.** 

Appellants  say  that  this  finding  may  not 
stand,  because  Uie  evidence  showed  an  ordi- 
nary probate  sale.  Bnt  every  probate  sale 
is  a  sale  only  of  the  interest  of  the  deceased 
at  the  date  of  his  death.  Appellants  are  of 
the  opinion  that  the  sale  deprived  the  guard- 
ian of  all  right  to  payment  from  the  proceeds. 
By  the  sale  and  the  surrender  of  the  prop- 
erty, first  by  tbe  guardian  to  the  administra- 
tor, and  then  by  the  latter  to  the  purchaser, 
the  guardian's  lien  on  the  property  according 
to  the  theory  of  apiwllants  was  destroyed, 
and  such  lien,  they  say,  may  not  be  extended 
to  the  assets.  Appellants  seem  to  admit  that, 
if  the  guardian  had  in  his  possession  the 
property  which  he  administered,  or  if  the 
estate  of  the  decedent  still  possessed  It,  then 
"It  might  be  contended  that  an  order  made 
by  this  court  would  be  eflFectual  to  charge 
such  estate."  Undoubtedly  proceedings  by 
the  guardian  for  the  settlement  of  his  ac- 
connts  are  in  rem,  and  not  against  tbe  per- 
son of  tbe  ward  as  such.  Estate  of  Klncald, 
120  OaL  206,  62  Pac.  492;  Estate  of  Boyes, 
161  Cal.  161,  90  Pac.  464.  But  tbe  guardian 
In  this  proceeding  was  not  seeking  a  personal 


Judgment  He  was  insisting  that  the  Uen 
upon  the  real  property  for  the  amouat  of  his 
advances  should  extend  to  the  proceeds  of 
the  sale  of  the  said  realty.  If  that  fund 
were  insufficient  to  pay  his  claims  as  guard- 
Ian,  he  would  have  no  deficiency  Judgment 
which  be  might  enforce  against  any  property 
that  might  come  into  the  hands  of  the  admin- 
istrator from  sources  other  Hian  the  estate 
of  the  incompetent 

[4, 1]  Bnt  we  see  no  reason  why  his  equi- 
table Uen  may  not  extend  to  the  fund  result- 
ing from  the  sale  of  the  Interest  «tt  tbe  de- 
cedent in  the  land.  It  must  be  remembered 
that  this  is  an  equitable  proceeding.  In  re 
Belsel,  110  CaL  275,  40  Pac  961,  42  Pac.  819 ; 
Estate  of  Moore,  96  CaL  528,  81  Pac.  584; 
Estate  of  Clos,  110  CaL  601,  42  Pac.  971; 
Estate  of  Clary,  112  Cal.  294,  44  Pa&  669. 
There  could  be  no  sale  by  the  guardian  of 
his  ward's  land  after  the  letter's  death.  Sec- 
tion 1770,  Code  of  Civil  Procedure,  relates 
to  the  sale  only  of  the  property  of  a  living 
ward.  Estate  of  livermore,  182  Cal.  100,  64 
Pac  113,  84  Am.  St  Rep.  87.  It  Is  the  guard- 
ian's duty  after  tbe  death  of  the  ward  to  set- 
tle his  account  with  tbe  court  or  with  the 
administrator.  Section  1764,  subd.  8,  Code 
Civ.  ProG  To  be  sure,  the  provisions  of  that 
section  refer  to  obligations  which  may  be  en- 
forced under  the  guardian's  bond,  but  they 
accurately  define  the  duties  of  the  guanllan. 
The  court  of  equity,  having  tbe  entire  mutter 
before  It  could  declare  the  existence  of  tbe 
Uen  upon  the  proceeds  of  the  sale  of  tbe  land, 
and  could  direct  the  payment  of  the  amount 
due  the  guardian  out  of  that  sum. 

[I,  7]  Next  It  Is  argued  that  the  guardian 
waived  his  recourse  against  the  estate  of  his 
ward  because  he  failed  to  present  any  claim 
against  the  estate  of  the  deceased,  Samuel 
T.  Clanton.  App^lants  find  an  analogy  be- 
tween a  claim  of  this  sort  and  that  of  a 
surviving  partner  which  under  the  dedaioos 
must  be  presented  to  tiie  executor  or  admin- 
istrator, dtlng  McKay  v.  Joy,  9  Pac  940. 
There  is  no  proper  analogy  between  the  two 
cases.  The  claim  of  the  plaintiff  in  the  case 
dted  was,  as  is  indicated  in  the  opinion,  a 
dalm  arising  out  of  a  contract'and  one  there- 
fore which  must  be  duly  presented  to  the 
executor  or  administrator  for  allowance. 
SecUon  1493,  Code  av.  Proc.  While  It  Is 
true  that  the  relation  of  guardian  or  admin- 
istrator to  the  ward,  the  heirs  and  the  estate 
Is  one  of  contractual  nature  (Estate  of  Kln- 
cald, 120  CaL  205,  62  Pac  492),  and  that  a 
liability  of  one  to  tbe  other  growing  out  of 
such  a  ration  Is  a  contractual  liability,  it 
does  not  follow  that  unless  a  claim  against 
the  estate  of  the  deceased  be  filed,  the  guard- 
Ian  of  the  Incompetent  waives  all  recourse. 

The  guardian  is  not  asking  a  personal 
Judgment  He  could  not  obtain  one  if  he 
were.  Estate  of  Boyes,  151  Cal.  151,  90  Pac. 
464 ;  Estate  of  Klncald,  120  CaL  205,  52  Pac 
492.  All  that  be  can  obtato  on  the  settlement 
of  such  account  Is  an  order  dedfltlng  bis 


Digitized  by 


462 


168  F^CinO  BBPOBTBB 


claim  for  overpaTment  a  charge  against  the 
estate  of  the  ward  and  directing  its  payment 
out  of  any  moneys  on  hand  belonging  to  the 
ward.  That  he  has  a  right  to  have  such 
charge  or  lien  declared  is  settled.  Estate  of 
Moore,  86  Cal.  530,  31  Pac.  584 ;  Finnerty  v. 
Pennie,  100  Cal.  407,  34  Pac.  869;  Estate  of 
Boyes,  151  CaL  161,  90  Pac.  454.  This  be- 
ing the  case,  he  has  the  farther  right,  under 
section  1600,  Code  of  Civil  Procedure,  to  ob- 
tain this  relief  in  the  proceeding  for  the  ac- 
counting, without  having  filed  or  presented  a 
claim  against  the  estate.  He  need  not  waive 
recourse  against  other  property,  as  that  sec- 
tion provides,  for  he  has  no  claim  against 
the  other  property.  We  conclude,  therefore, 
that  the  guardian  was  not  required  to  pre- 
sent  a  "claim"  as  contemplated  by  section 
1493  of  the  Code  of  Civil  Procedure.  In 
Bogers  v.  Schlotterback,  167  Cal.  62, 138  Pac. 
728,  it  was  held  that  property  Impressed  with 
a  trust  or  that  property's  equivalent  In  a 
new  form,  when  traced  Into  the  estate,  and 
so  into  the  hands  of  the  personal  representa- 
tive of  the  deceased  trnstee,  may  be  subject- 
ed to  the  satisfaction  of  the  obligations  due 
to  the  beneficiary,  «ven  though  no  claim 
against  the  estate  has  been  previously  pre- 
sented. The  same  rule  api^ea  to  property 
impressed  with  the  lien  of  a  guardian.  In 
this  proceeding  the  administrator  admitted 
the  existence  of  the  guardian's  claims,  and 
the  possession  by  the  decedent's  estate  of  the 
proceeds  of  the  real  |;»x>];>erty.  It  only  re- 
mained for  the  court  to  scrutinize  the  ac- 
count of  the  guardian  and  to  try  the  objec- 
tions of  the  heirs  In  this  proceeding.  As  a 
court  of  equity.  It  thus  administered  Justice 
without  a  multiplicity  of  actions. 

[I,  t]  Some  of  the  items  of  the  account  ap- 
proved by  the  court  were  for  expenditures 
without  formal  allowance  previously  made 
by  the  court  Under  our  liberal  system.  If 
tb«  sxpendltures  of  the  guardian  have  been 
Just  and  equitable,  they  will  be  allowed,  re- 
gardless of  the  obtaining  or  failure  to  secure 
orders  of  the  court  authorizing  them.  "The 
criterion  for  determining  whether  a  past 
maintenance  should  be  allowed  Is  whether 
a  chancery  court  would  have  authorized  It  In 
advance."  In  re  Belsel's  Bstate,  110  Cal. 
276,  40  Pa&  961,  42  Pac.  819.  The  same  rule 
Is  declared  In  Bstate  of  Boyes,  161  Cal.  155, 
90  Pac.  454.  We  are  bound  to  hold  that  the 
expenditures  for  which  the  guardian  was 
given  credit  w«re  equitable  and  Just  charges 
against  the  estate  of  the  incompetent  because 
the  findings  of  the  court  were  in  favor  of  the 
account,  and  there  is  no  contention  that  the 
findings  are  not  supported  by  the  evidence. 
The  court  did  not  err  In  making  allowance 
for  expenditures  made  without  previous  au- 
thority. 

[19]  Objection  was  made  6y  appellants  to 
the  allowance  to  the  guardian  of  a  sum  by 
way  of  compensation  of  Laura  T.  Crlteser, 
his  wife,  for  services  rendered  by  her  In  nurs- 


ing the  incompetent.  Her  claim  was  one 
against  the  guardian  with  whom  she  con- 
tracted. His  was  against  the  ward's  estate 
for  the  obligation  which  he  bad  Incurred. 
McKee  v.  Hunt,  142  Cal.  527,  77  Pac  1103. 

[11,12]  It  was'  proper  for  the  court  to  al- 
low the  expenses  Incurred  in  the  settlement 
of  the  account,  including  the  fees  of  the  at- 
torney for  the  guardian.  They  may  be  classi- 
fied as  "reasonable  expenses  Incurred  in  the 
execution  of  his  trust"  Section  1776,  Code 
Civ.  Proc.  The  allowance  of  the  fees  of  the 
attorney  was  In  the  discretion  of  the  court 
In  re  Belsel's  Estate,  110  Cal.  277,  40  Pac. 
961.  42  Pac.  819. 

No  Other  matters  require  discussion. 

The  order  from  which  the  appeal  Is  taken 
is  affirmed. 

Weconcar:  AMGELL01*ri,  O.  J.;  SHAW, 
J. ;  SLOSS,  J. ;  U&.WLOR,  J. 

^  Cal.  App.  fiB) 
PATNB  et  aL  T.  WARD  et  aL   (av.  1401.) 
(District  Conrt  of  Appeal,  miird  District,  Ca^ 
ifomia.  Oct  14, 1915.  Bebearing  Denied  by 
Supreme  Court  Dec.  18,  1916.) 

1.  Dbains  «s>T9— Dbaxhaqb  DismoT— Fiz- 

iNo  or  BENEim. 

Under  Drainage  Act  1885  (St  1886,  p. 
204),  amended  In  1891  (St  1891,  p.  262)  and 
in  1909  (St  1909,  p.  25),  providing  that  tb» 
board  of  supervisors  of  the  county  in  which  a 
drainage  dlBtrict  is  formed  shall  appoint  com- 
missioners to  view  and  assess  the  lands  In  the 
district  proportionately  to  the  whole  expense 
and  to  the  benefit  from  the  wotIe;  tb^t  Hio 
shall  make  a  list  of  the  assessntent  against  eadt 
tract  containing  its  description,  acreage,  and 
showing  the  owner  and  tbe  charge  against  him. 
the  fixing  of  the  benefits  to  each  tract  is  a  mat- 
ter o£  judgment  and  it  only  required  that  the 
commissioners  shall  honestly  and  Intellieentl:^ 
investigate  the  situation,  examine  lands,  fix  an 
assessment  upon  each  tract,  which,  in  their 
opinion,  it  should  properly  pay,  upon  as  appor- 
tionment ot  the  whole  amomit  aoeordlng  to 
benefits. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  8  76;  Dec.  Dig.  ^79.] 

2.  Dbains  4=»91— Dbaxraoe  Dibtbict— Ben- 
efits—PBESUHPnon  AND  Bobden  or  pBoor. 

Under  Drainage  Act  1886,  t  14,  as  amend- 
ed by  St  1909,  p.  28,  S  10,  making  the  findings 
and  the  list  returned  by  tbe  commissioners  [m- 
ma  facie  evidence  of  their  correctness,  there  was 
a  presumption  that  they  had  properly  assessed 
tbe  lands  in  the  district  and  the  burden  was  on 
an  owner,  seeking  to  enjoin  tbe  collection  of  as- 
sessments, to  show  that  his  lands  would  not  be 
benefited  by  the  district  or  its  works. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  3S  53,  82,  102,  103 ;  Dec.  Dig. 

3.  Dbains  •s=>91— Assbssubnt  or  Bmm'ia 

SUFFIOIENCT  OF  EVIDENCE. 

In  an  action  to  enjoin  the  trustees  <tf  a 
drainage  district  from  bringing  suit  to  collect 
certain  alleged  illegal  assessments,  evidence  held 
to  sustain  the  trial  court's  findings  that  all  the 
lands  of  tbe  plaintiffs  required  drainage,  and 
that  the  district  and  its  works  would  be  of  ben- 
efit to  them,  and  that  the  assessment  had  be«( 
levied  in  proportion  to  the  whole  expense  of  ibi 
works  and  of  tbe  benefits  therefrom. 

[Ed.  Note.— For  otb»  cases,  see  Drains,  Cent 
Dig.  H  63,  82,  102,  103;  Dea  Dig.  «5>91.] 
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Digitized  by 


Google 


CftL) 


PATNE  T.  WARD 


468 


4.  Dbaihs  ^o71— Dbainagi  District— Spb- 

CIAL  BENKmS. 

Owaers  in  a  drainage  district  organized  un- 
der  the  net  of  1885  (St.  1885,  p.  204),  amended 
in  1891  (St  1891,  p.  262)  and  in  1809  (St.  1900. 
p.  25),  whom  land*  would  be  benefited  by  the 
dTatnage,  which  would  remove  an  eyescore,  less- 
en the  number  of  mosquitoes,  decrease  malaria, 
and  make  their  high  lands  better  fitted  for  hu- 
man inhabitation,  were  specially  benefited  there- 
by in  the  enhanced  value  and  productivity  of 
ttdr  lands  and  in  the  improved  health  condi- 
tions, notwithstanding  the  benefit  to  the  com- 
munity was  generaL 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  i  74 ;  Dec  Dig.  «=>71.] 

5.  Deains  ^»73  —  Dbainaqe  DnrrBiCT— As- 
BBsauBNT  or  Bbhbitb— Yaudctt. 

Ad  asseiBment  of  benefits  in  a  drainage  dis- 
trict organized  under  the  act  of  1885  (St  1885, 
p.  204),  amended  in  1891  (St  1891,  p.  262)  and 
in  1909  <St  1909,  p.  26).  against  one  half  of 
the  land  of  an  owner  at  uie  ^ull  rate,  and  leav- 
ing the  other  half  nnassessed,  instead  of  assess- 
ing the  whole  at  half  rate,  not  increasing  the 
bnrden  of  complaining  owners,  did  not  render 
the  whole  assessment  void. 

[Ed.  Note.— ror  other  caaea,  m  Draina.  Dae. 
Dig.  ^73.1 

Appeal  from  Supeilor  ConTt,  Fresno  Coun- 
ty; J.  A.  Allen,  Judge. 

Action  for  an  injunction  by  J.  D.  Payne  and 
others  against  W.  W.  Ward  and  others,  trus- 
tees of  the  Ward  Drainage  District,  Inc. 
Judgment  for  defendants,  motion  for  new 
trial  denied,  and  plalntlfft  an>e&l.  Judg- 
ment and  order  affirmed. 

See,  also,  28  Cal.  App.  492,  188  Paa  90T. 

Drew  &  Drew,  of  Fresno,  and  GoodfMlow, 
Eellfl^  lloore  &  Orrick,  of  San  FranciBco,  for 
appeUants.  L.  Lk  C017.  M.  K.  Harris,  and 
Ia  B.  Hayhnrst,  all  of  Vtwdq,  for  respond- 
ents. 

ELLISON,  Jodse  pn  tern.  The  plalntlflt 
broo^  tbls  action  against  the  defendants 
as  trustees  of  the  Ward  iRlgatiim  District, 
to  obtain  a  decree  restraining  them  bom 
bringli^  suit  to  collect  certain  assessmqits 
alleged  to  be  illegal. 

The  district  was  estatdished  in  acoordancB 
with  tlie  provisions  of  an  act  of  the  Legisla- 
ture  to  promote  drainage,  ai^roved  Mardi, 
1885  (Stats.  188S,  p.  204),  amended  in  1891 
(Stats.  1891,  p.  262),  and  also  In  1909  (Stats. 
1909,  p.  26),  whereby  a  method  was  provided 
for  the  drainage  of  other  than  swamp  and 
ovwflowed  land.  'Xbe  plaintUfs'  lands  are 
a  part  of  said  district  After  alleging  the 
fonnaUon  of  the  district,  the  oomplali^ 
by  proper  averments,  recites  that,  after  its 
formation,  the  board  of  supervisors  of  Fres- 
no county,  in  which  county  the  dlstrtot  is 
situated,  appointed  three  commissioners  to 
view  and  estimate,  upon  the  lands  situate 
in  the  district,  the  charges  proportionate  to 
the  whole  expense  and  to  the  bowflts  which 
will  result  from  sndi  work  to  the  lands  in 
the  district:  that  plaintiffs'  lands  are  high, 
never  subject  to  overflow,  and  do  not  need 
drainage,  and  that  the  district  and  its  works 


will  be  of  no  benefit  to  lOalntiffi^  lands  but, 
on  tiie  contrary,  will  lower  the  subwater 
level  and  permanently  injure  the  lands;  that 
notwithstanding  the  district  and  its  worics 
will  be  of  no  benefit  to  plainUffii'  lands,  but 
an  Injury,  said  commlssloiiers  levied  an  as- 
sessment on  plalntUW  lands  of  tl.88  per 
acre;  that  the  assessmrait  was  void  for  the 
reason  that  the  same  was  not  levied  pur- 
suant to  benefits  to  result  ftom  the  work; 
that  the  commissioners  did  not  view  the 
lands  to  be  assessed;  that  they  Intentionally 
omitted  from  the  assessment  roll  certain 
lands  dtnate  In  the  district  wliidi  were 
subject  to  assessmmt,  and  which  would  bo 
benefited  by  the  woito  of  the  district. 

Among  other  findings,  the  court  made  tba 
following: 

"VI.  The  court  further  finds  that  all  of  the 
lands  of  all  the  plaintiffs  need  and  require  drain- 
age and  that  said  proposed  drainage  district 
and  the  works  thereof  will  be  of  great  benefit 
to  all  of  the  lands  of  the  plaintiffs. 

"VII.  The  court  further  finds  that  the  aasesa- 
ment  levied  by'  said  commlsslonerfl  was  levied 
upon  the  lands  and  premises  of  each  and  all  of 
the  plaintiffs,  pursuant  to  the  whole  expense  and 
proportionate  to  the  benefits  which  will  result 
from  sndi  work,  and  tiiat  'said  commlssioaers 
did  view  all  of  the  lands  which  tfaey  assessed  to 
the  plaintiffs  and  did  assess  them  m  proportion 
to  the  whole  expense  of  the  works  and  of  the 
benefits  resulting  to  them  from  such  works." 

The  court  also  found  that  a  portion  of 
die  lands  bdlon^i^  to  one  S.  W.  Culbertson 
and  situated  within  the  district  were  not 
assessed,  for  the  reason  that  said  porttm 
did  not  receive  any  benefit  from  said  drain- 
age works. 

Tbo  plaintiffs'  contention  Is'  that  then 
findings  are  not  supported  by  the  evidence. 

t1. 21  TbB  fixing  of  the  benefits  to  accrue 
to  each  ideoe  of  land  ttom  the  district  And 
Its  proposed  m>riui  was  a  matter  of  Judg- 
ment, and  all  ttiat  was  required  of  the  com- 
missioners and  all  that  oould  be  opected  of 
them  was  that  they  should  honestly  ssd 
ivteUlgenUy  Investigate  the  situation,  w 
aAine  the  lands,  and  fix  such  a  tax  upon 
each  idece  of  land  as  in  th^r  opinion  It 
sBouId  properly  pay,  upon  an  a[qportlonm«at 
of  the  whole  amount  to  be  raised,  according 
to  benefits.  The  presumption  Is  that  Oiey 
propOTly  performed  tbls  duty.  The  act  of 
1885,  providing  tar  the  formation  of  these 
districts,  makes  the  finding  of  the  oommis- 
sloners  prima  facte  evidence  of  their  cor- 
rectness. The  burden  wna  upon  the  plain- 
tiffs to  show  that  their  lands  wonid  not  be 
benefited  by  the  district  or  Its  works.  We 
are  not  bere  concerned  with  conflicts  of  evi- 
dence. The  only  question  on  this  branch 
of  the  case  to  be  considered  is.  Do  the  find-' 
Ings  find  substantial  support  in  the  evidence? 
It  seems  dear  to  us  that  they  do.  The  act 
of  1885  provides:  The  board  of  supervisors 
of  the  coun^  in  whldi  a  drainage  district 
was  formed  must  appoint  three  commission- 
ers, disinterested  persons  raiding  in  the 
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conhtr  In  wlildb  1^  district,  or  some  part 
thereof,  Is  situated,  and  anch  commls^ners 
most  view  and  assess  apon  the  lands  situ- 
ated In  tbe  district  a  Cbarge  proportionate 
to  tbe  whole  expeiise,  and  to  tbe  benefit 
whidi  will  result  from  tiie  work.  The  com- 
mlsstoners  appointed  1^  the  board  of  soper- 
Tisors  must  make  a  list  of  the  diarges 
against  each  tract  of  land  and  the  list  must 
contain:  (1)  A  descrUitlon  of  eat^  tract 
assessed;  ^  the  number  of  acres  in  each 
tract;  ^  the  owneta  of  each  tract;  (4)  the 
amount  of  tbe  charge  assessed  against  each 
tract  Section  14  of  tbe  act  as  amended 
provides : 

"Tbe  board  of  trustees  of  tbe  district  must 
commence  actions  for  the  collection  of  such  de- 
linquent installments,  and  delinquent  assess- 
ments, with  interest  thereon,  and  costs,  and  for 
the  enforcement  of  tbe  lien  thereof  on  tbe  land 
assessed,  in  the  superior  court  of  tbe  county  in 
which  the  land,  or  some  portion  of  it.  Is  situ- 
ated. *  *  *  In  any  action  to  enforce  said 
lien  or  to  determine  the  validity  of  the  same, 
said  list,  duly  executed  by  said  commissioners, 
or  a  certified  copy  thereof  shall  be  prima  facie 
evidence  of  tbe  matters  therein  contained,  and 
that  said  commissioners  were  duly  appointed 
and  qualified,  as  required  by  law,  and  that  they 
did  Tiew  and  assess  upon  tbe  land  set  forth  in 
said  list  the  charges  therein  contained,  and  that 
said  charges  are  In  proportion  to  the  whole  ex- 
pense and  the  benefits  uiat  will  result  from  the 
work  of  drainage  for  which  said  assessment  was 
8o  leTied."    St.  1909,  p.  29,  {  10. 

As  was  said  by  this  conrt,  in  construing 
a  similar  statute: 

"It  is  clear  that  the  statute  contemplates  thst 
considerable  discretion  shall  be  exercised  by 
tbe  commissioners  ■  in  the  determination  of  the 
question  as  to  benefits  which  will  accrue  to  the 
several  tracts  of  land  included  in  the  district. 
By  this  we  mean  to  say  that,  while  an  arbitrary 
assessment  cannot  be  levied,  the  -judgment  of 
the  commissioners  upon  the  assessment,  after  a 
view  of  the  land  as  contemplated  by  the  statute, 
must  tie  presumed  to  have  been  the  result  of  a 
consideration  of  ail  the  elements  necessary  to 
a  just  apportionment  of  the  assessment."  Rec- 
lamation Dist  No.  70  V.  Sherman,  11  CaL 
App.  399, 417,  105  Pac.  277,  284, 

[3]  The  record  shows  that  the  commis- 
sioners, after  viewing  tbe  land,  dedded  to 
divide  it  fOr  the  purposes  of  assessment  into 
two  classes:  One  class  consisting  of  all  be- 
low the  three-foot  contour  line  and  the' other 
class  including  all  lands  above  such  line. 
They  concluded  that  all  the  low  lands  as 
GmB  defined  would  be  about  equally  boiefit- 
ed  by  the  works  of  the  district,  and  all  the 
tai|^  lands— that  is,  lands  above  the  three- 
foot  contoox^^wonld  be  about  equally  bene- 
fited. Such  was  as  near  ft  correct  basis 
for  assessment  as  they  thought  it  posidble 
to  adopt  At  first  they  determined  that  a 
,  fair  apportionment  of  the  costs  of  the  pro* 
posed  woAs,  according  to  benefits  would  be 
to  assess  all  the  low  lands  about  10  times 
as  much  per  acre  as  the  high  lands,  but  final- 
ly fixed  the  levy  at  flO  pa*  acre  on  the  low 
lands  and  91.88  per  acre  tm  the  high  lands. 
The  presumptitHU  of  fiilmess  and  justice 
and  correctness  that  the  law  makes  In  favor 
of  the  action  of  the  commissioners  in  ap- 


portioning the  cost  and  maUsg  'tlie  levy, 
supported  by  the  testimony  of  witnesses, 
are  abundantly  sutBctent  to  sufitaln  the  find- 
ings of  the  court  above  quoted.  Frank 

Helm  testified: 

'^e  decided  that  tbe  low  land  should  be  aar 
sessed  a  good  deal  more  per  acre  than  the  up- 
per land,  as  it  was  going  to  be  drained  and  re- 
lieved of  this  water.  We  had  to  raise  $30,000, 
and  we  figured  that  the  upper  land  should  be 
assessed  about  $1  to  every  $10  on  tbe  low  land. 
We  considered  that  a  just  assessment,  and  con- 
sidered that  proportion  to  be  In  accordance  with 
the  benefits  received.  The  record  introduced 
shows  the  actual  assessment  on  the  low  land  and 
on  tbe  high  land.  Now  in  fixing  this  assess- 
ment we  considered  the  benefits  that  would  ac- 
crue to  the  high  lands  from  the  drainage  of  the 
district.  We  knew  that  the  water  holes  were 
unsanitary,  and  that  tb^-were  natorally  breed- 
ing places  for  mosquitoes,  and  that  the  fumes 
from  such  places ,  were  very  disagreeable.  It 
was  an  eyesore'  to  the  country,  and  it  was  a 
general  benefit  to  the  whole  country.  We  took 
that  aU  into  consideration,  in  making  the  assess- 
ment. We  also  considered  that  the  drainage 
would  affect  the  market  value  of  the  lands.  A 
swampy  condition  like  that  in  any  country  is  a 
very  unsatisfactory  place  for  people  to  live.  I 
consider  that  the  draining  of  that  district  wooU 
'be  very  material,  because  people  coming  there  to 
buy  would  not.  purchase  property  In  that  condi- 
tion down  there.  I  considered  that  it  would  en- 
hance the  market  value  about  1  to  10.  We  as- 
sessed the  bigh  lands  uniformly  at  $1^  an 
acre,  as  we  thought  that  wonld  be  the  more  sat- 
isfactory way  to  ^t  the  aasessmenL  The  high 
lands  were  practically  of  the  same  conditicn, 
and  the  low  lands  were  practically  of  the  same 
condition.  *  *  *  I  tUnk  all  the  high  lands 
would  be  benefited.  A  man  purchasing  land 
there  would  certainly  pay  more  for  it  after 
the  district  had  been  put  in." 

Witness  L.  D.  Scott  testified: 

"I  know  there  are  lots  of  mosquitoes  down 
there.  I  would  say  that  the  drainmg  would  be 
a  benefit  to  my  place,  as  the  mosquitoes  are  a 
pest,  whenever  they  Invade  tbe  countey,  to  both 
man  and  beast" 

Witness  E.  Poulaon  testified: 

"The  construction  of  the  ditch  and  draining 
that  swamp  affecte  the  bigh  lands  In  several 
ways.  It  b  an  eyesore  along  tbe  aand  hoUow 
and  land  like  mine,  tbe  water  bed  was  oualag 
close  to  the  surface.'' 

Witness  W.  W.  Ward  testified: 

"The  draining  of  tbe  swamp  will  increase  the 
market  value  of  tbe  high  land,  I  calculate,  $10 
an  acre.  I  believe  that  any  person  who  got  a 
chance  ta  sell  would  get  $10  an  acre  more,  and 
might  be  more." 

These  extracts  from  the  testimony—and 
they  might  be  greatly  extended — are  suffi- 
cient to  show  that  the  finding  ot  the  court 
that  plaintifb*  lands  will  be  benefited  the 
contemplated  works  of  the  drainage  dlrtrlct 
finds  substantial  support  In  the  evidence. 

[4]  Gouns^  makes  the  fUrOier  contaitim 
that,  even  if  it  be  true  that  the  drainage  of 
the  swamps  will  be  to  get  rid  of  an  eyesore^ 
lessoi  the  number  of  mosquitoes,  decrease 
malaria,  and  make  the  hlg^i  lands  owned  by 
the  plaintiff  better  fitted  for  human  habita- 
tion, still  these  benefits  would  be  general  to 
tho  community,  and  not  special  to  the  plaln- 
tur^  and  therefore  tiieir  lands  could  not  be 
taxed  for  them,  ^e  testimony  shows  that  , 
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the  beneflts  to  plaintiffs*  Und  from  the  dis- 
trict and  Its  works  wlU  be  different  In  kind 
and  degree  from  the  beneflts  to  the  section 
S^erallr.  Mr.  T.  H.  Means  testified  that 
these  swamps  were  breeding  places  for  mos- 
quitoes; that  the;  only  travel  about  800 
yards  from  their  breeding  place.  Within  the 
xoeantng  of  the  rule,  general  beneflts  are  en- 
Joyed  as  a  member  of  the  community  and 
not  as  the  owners  of  property  which  Is  spe- 
cially benefited.  Folge  &  Jones,  Tax.  by  As- 
sessment, S  64Q.  While  It  may  be  tme  that 
the  Improved  conditions  within  the  district 
resulting  from  Its  work  will  also  be  benefi- 
cial to  those  of  the  ^mmnoity  living  outside 
Its  boundaries  but  near  thereto,  still  the  own- 
ers of  lands  within  the  district,  by  virtue  of 
their  ownership,  are  receiving  special  bene- 
fits, in  the  enhanced  value  and  productivity 
of  their  lands  and  In  the  Improved  health 
conditions.  The  evidence  shows  that  the  Lm- 
proved  health  conditions  resulting  from  the 
drainage  of  the  swamps  would  not  extend 
mnch,  If  any,  beyond  the  bounds  of  the  dis- 
trict These  special  benefits  to  the  owners  of 
lands  within  the  district  may  be  considered 
in  making  the  levy,  although  others  not  land- 
owners in  the  district  may  receive  some  in- 
direct ,  beneflts  from  the  improved  condition 
in  the  district 

[K]  It  Is  next  claimed  that  the  whole  as- 
sessment Is  void  because  the  commissioners 
did  not  araess  160  acres  of  land  within  the 
district  belonging  to  one  S.  W.  Culbertson. 
The  finding  of  the  court  la  that  this  piece  of 
land  was  not  assessed  because  the  commis- 
sioners did  not  think  it  would  be  beneflted 
by  the  works  of  the  district  In  Beclamatlon 
District  V.  Goldman,  66  OaL  640. 4  Pac  676^  it 
was  held: 

**rbe  benefits  to  each  tract  are  to  be  adjusted 
by  the  commlasionerH  as  it  Is  in  their  judgmene 
b«iefited.  Fall  discretion  is  vested  in  tbem  to 
fix  the  amount  to  be  paid,  and  such  amount 
must  b«  fixed  as  a  measure  of  the  reaaltlng  pres- 
ent or  prospective  benefits.  If  no  benefits,  no 
assessments  must  be  charged  oo  the  land.  Ac- 
cording to  the  view  urged  by  the  respondent's 
counsel,  an  assessnient,  however  small,  would 
satisfy  the  requirement  of  the  law.  Even  one 
cent  or  one  mill  would  be  sufficient  In  tbis 
state  of  the  case  we  think  the  maxim,  'De  mini- 
mis non  carat  lex,'  applies.  If  one  cent  or  one 
mill  would  satisfy  the  demands  of  the  law,  and 
we  are  of  that  opinion,  we  do  not  think  that  we 
■honld  be  justified  in  holding  the  entire  assess- 
ment nail  for  the  tailare  to  assess  so  insignlfi- 
cant  a  charge." 

The  record  shows  that  plaintiffs  were  in 
no  wise  injured  by  the  nonaasessment  of  this 
160  acres  of  land.  Culbertson  owned  320 
acres  of  land  in  the  district,  and  the  com- 
missioners concluded  it  would  be  benefited 
only  one-half  as  much  per  acre  as  the  other 
high  lands  In  the  district,  and  at  first  con- 
templated assessing  the  whole  320  acres  at 
04  cents  per  acre,  that  belug,  in  their  Judg- 
ment, a  folr  assessment,  but  Instead  of  so 
dtdng  th^  assessed  on  one-half  of  it  at  the 
full  price,  nw  remit  of  the  aasessmoit  fttid 


the  amount  of  his  tal  were  Just  the  same  by 
adopting  one  method  as  the  other,  and  it 
clearly  appears  from  the  testimony  that  If  It 
hqd  all  been  assessed  at  M  cents  per  acre 
instead  of  one-half  at  $1.88  per  acre,  the  tar 
against  this  land  would  have  been  exactly 
what  it  is. 

"A  property  owner  cannot  complain -of  an  ir- 
regularity in  apportioning  an  assessment,  if  it 
is  not  shown  that  by  reason  of  such  irregulari- 
ty the  assessment  against  his  property  is  larg- 
er than  it  would  have  been  If  the  assessment  has 
been  made  properly."  Paige  Sc  Jones  on  luxa- 
tion by  Assessment,  vol.  2,  p.  1251. 

We  conclnde  that  the  findings  attacked  are 
supported  by  the  evldoice,  that  the  plain- 
tiffs suffered  no  injury  from  the  manner  of 
the  assessment  of  the  Culbertson  land,  and 
that  the  Judgment,  and  also  the  order  deny- 
ing plaintiffs'  motion  for  a  new  trial,  should 
be  affirmed,  and  it  Is  so  ordered. 

We  concur:  CHIPMAN,  P.  J.;  HART,  J. 


(78  Or.  594> 
MILLER  et  al.  v.  WEAVER. 
(Supreme  Court  of  Oregon.   Dee.  14,  lOUU 
Beokkbs  «3»S6  —  Loan  Bboxebs  Ooirauor 

TO  CoMFBNSAm 

Defendant  purchased  ft  farm  and  executed 
a  mortgage  to  tbe  vendor.  Upon  maturity  de- 
fendant applied  to  plaintiffs,  who  represented  ' 
a  loan  company,  to  obtain  a  loan  for  him,  sign- 
ing a  writing  appointing  the  plaintiffs  his 
agents  to  procure  a  loan  to  be  secured  by  first 
mortgage  on  the  realty,  and  agreed  to  pay  plain- 
tiffs $220  for  procuring  the  loan,  and  that,  if 
for  any  reason  he  was  unable  to  consummate  the 
loan,  he  agreed  to  pay  the  $220  to  plaintiffs 
for  their  serrices.  After  tbe  plaintiffs  took  all 
the  steps  necessary  to  procure  the  loan,  defend- 
ant refused  It,  end  plaintiffB  sued  on  tbe  agree- 
ment Defendant  alleged  that  he  dgned  pursu- 
ant to  negotiations  to  obtain  a  loan  upon  hb 
farm;  that  unless  the  mortgagee  canceled  bis 
mortgage  a  first  lien  could  not  be  given;  tliat 
the  agreement  was  to  be  void,  and  the  mort- 
gagee refused  to  release  it,  of  which  tbe  plaintiffs 
were  notified.  Held,  ttiat  judgment  for  defend- 
ant would  not  be  disturbed. 

raid.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  SI  116-120;  Dec  Dig.  ^86.] 

Burnett  and  Harris,  33.,  dissenting. 

In  Bank.  Appeal  from  Circuit  Court,  Un- 
ion County ;  J.  W.  Knowles,  Jadge. 

Action  by  William  Miller  and  A.  C.  Miller, 
doing  business  under  tbe  firm  name  and 
style  of  miliam  Miller  &  Bra.  against  J. 
R.  Weaver.  Judgment  for  defendant,  and 
plalntUfs  appeaL  Afllrmed. 

This  Is  an  action  to  recover  money.  The 
facts  are  that  the  defendant  purchased  from 
H.  Towner  a  farm  near  Elgin,  Or.,  the  title 
to  which  was  incumbered  by  a  mortgage  of 
$2,000  in  favor  of  the  state  land  board. 
Weaver,  to  evidence  a  part  of  the  purchase 
price,  executed  to  the  vendor  a  mortgage  of 
the  premises  for  $5,C00,  with  Interest  which 
amount  matured  In  the  fall  of  1011.  Towner 
at  ttiat  time  demanded  payment  wherenpw 
Weaver  appll^  to  the  tdalntiffB,  who  repre- 
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'  sented  a  loan  company,  to  ottaln  for  him  a 
loan,  but  Qiey  were  tben  nnable  to  secure  any 
money,  and  the  defendant  was  granted  an- 
other year  In  which  to  pay  the  debt.  At  the 
expiration  of  the  extension  Towner  again 
required  payment,  whereupon  Weaver  once 
more  applied  to  the  plaintiffs  to  accommodate 
him,  and  subscribed  his  name  to  a  writing, 
which  reads: 

"This  is  to  certi£y  that  I.  J.  H.  Weaver,  the 
undersigned,  ot  Euin,  Union  connty.  Or.,  do 
hereby  eppoiot  Win.  Miller  &  Bro.,  of  La 
Grande,  Or.,  my  agents  to  procare  for  me  a  loan 
of  fifty-five  hundred  dollars  for  the  term  of  five 
years,  with  the  privilege  of  paying  $1,000.00  per 
y&ir,  or  the  whole  amount  m  three  years,  at 
the  rate  of  8  per  cent,  per  annum,  said  interest 
to  be  paid  annually ;  said  loan  to  be  secured  by 
first  mortgage  upon  the  following  described  real 
estate:  •  *  *  108  acres.  And  I  hereby  agree 
to  pay  to  said  Wm.  Miller  &  Bro.  the  sum  vt 
two  hundred  and  twenty  dollars  for  their  serv- 
ices in  procuring  said  loan,  and  for  examining 
said  described  property  and  the  title  thereto,  and 
for  making  out  the  necessary  papers,  documents, 
and  mortgage;  said  two  hundred  and  twenty 
dollars  to  b«  payable  on  demand,  and  when  so 
paid  by  me  to  be  payment  in  full  for  all  serv- 
ices rendered  to  me  in  said  matter  b^  said  Wm. 
Miller  &  Bro.  And  I  hereby  authonze  the  said 
Wm,  Miller  &  Bro.  to  procure  at  my  expense  an 
abstract  of  title  to  said  property,  and  have  the 
same  passed  upon  by  their  attorney  at  law,  and 
if  upon  examination  the  title  to  said  property  is 
found  to  be  nusatisfoctory  to  said  attorney  at 
law,  or  for  any  other  reason  I  am  unable  or  un- 
willing to  consummate  said  loan,  I  agree  to  pay 
to  said  Wm.  Miller  &  Bro.  the  sum  of  two 
hundred.and  twenty  dollars  to  compensate  them 
for  services  rendered  in  said  negotiations;  the 
Isst-named  amount  to  be  paid  by  me  in  lieu  of 
said  first-named  amount. 

"Dated  at  La  Grande,  Or.,  this  Ist  day  of  No* 
vember,  1912.  J.  R.  Weaver." 

The  defendant  on  December  19,  1912,  ex- 
ecuted to  Mrs.  Rachel  C.  McKlnnls  a  mort- 
gage ot  his  farm,  and  obtained  firom  her 
money  with  wbtcfb  the  prior  mor^gea  were 
dischai^ed. 

The  complaint  alleges.  In  substance,  that 
the  plaintiffs,  William  Miller  and  A.  O.  Miller, 
at  all  the  times  stated  were  and  are  partners 
aa  Wm.  Miller  &  Bro. ;  that  in  cwslderatlon 
of  the  acceptance  of  anch  agency  the  defend- 
ant made,  executed,  and  delivered  to  tbem 
tlie  .writing  mentiraied;  that  they  pnmiiitly 
procured  for  him  the  loan  atdlclted,  examined 
bis  farm,  accepted  the  secnrt^  ottered  as 
adequate  for  the  twHiey  desired,  and  per- 
formed all  the  terms  spedfled,  except  such  as 
were  excused  by  the  defendant's  refusal  to 
keep  his  engagement,  and  they  have  been 
at  all  times  ready,  able,  and  willing  to 
ccmsnmmate  the  loan,  but  Oxb  defendant  fail- 
ed to  perform  his  part,  whereby  tbey  are  en- 
titled to  $220  for  which  sum  Judgment  ia 
demanded.  Ttx  answer  admits  the  signing 
of  the  writing,  but  denies  all  other  averments 
ot  the  complaint.  For  a  further  defense  It 
is  alleged.  In  effect,  that  the  defendant  snb- 
Bcrlbed  bis  name  to  the  instrument  pursuant 
to  negotiations  to  obtain  a  loan  upon  his 
farm  upon  which  H.  Towner,  held  a  mort- 
gage; that  unless  such  incumbrance  was 


canceled  a  first  lien  could  not  be  given ;  tSbat 
it  was  agreed  the  defendant  should  write 
Towner  and  ascertain  If  a  release  could  be 
secured  upon  payment  of  a  part  of  the  mort- 
gage debt,  and  the  written  Instrument  was 
to  become  effective  pnly  upon  his  consent  to 
that  proposition,  without  which  assent  it  was 
agreed  the  writing  was  to  be  void ;  that  de- 
fendant Immediately  wrote  such  mortgagee, 
who,  replying,  refused  to  release  his  Hen, 
of  which  fact  the  plaintiffs  were  promptly 
notified.  A  motion  to  make  the  answer  more 
definite  by  averring  whether  or  not  the 
alleged  agreement  whereby  the  instrument 
remained  Inoperative  was  In  writing  was  de- 
nied. A  demnrrer  to  the  new  matter  in  the 
answer  on  the  ground  that  such  averments 
did  not  constitute  a  defense  was  overruled, 
whereupon  a  reply  was  filed  controverting 
the  allegations  of  such  new  matter.  Based 
on  these  issues,  the  cause  was  tried,  result- 
ing in  a  verdict  and  Judgment  fOr  the  defend- 
ant, and  the  plaintiffs  appeal. 

Charles  Albert  Small,  of  La  Grande,  Cor 
appellants.  L.  Denbam,  of  Elgin,  on  the 
brief,  for  respondent. 

MOORE,  a  J.  (after  stating  tbe  facts  as 
above).  It  Is  contended  that  errors  were 
committed  In  denying  tbe  motion  and  tn  over- 
ruling tbe  demnrrer.  It  18  also  Insisted  that 
the  court  erred  In  racelving,  over  objectlai 
and  exception,  certain  testimony,  and  In  ^v- 
ing  and  refusing  Instructions,  to  which  rul- 
ings exceptions  were  taken.  These  alleged 
asd^nments  may  all  be  conddered  under 
some  of  the  instmcUoDs  referred  to.  Thus 
the  plalntiflb*  connsd  requested  the  court  to 
charge  as  follows: 

"Gentlemen  of  the  jury,  I  instruct  you  tliat. 
If  you  find  that  defendant  delivered  to  plaintUb 
the  instrument  signed  by  the  defendant,  s  copy 
of  whicb  is  annexed  to  plaintiffs*  complaint,  and 
refused  to  comply  with  the  terms  thereof,  and 
if  platntifb  penormed  their  part  of  the  agree- 
ment, you  wul  find  for  the  plaintU&b** 

This  language  was  ^ven,  wlOi,  the  follow- 
tng  addition: 

"Unless  you  find  that  plainttSs  and  defend- 
ant entered  into  the  oral  agreeiheat  hereafter  re- 
ferred to." 

Without  request  tbe  Jury  were  furtber 
charged  as  follows: 

"I  instruct  you  that,  if  yon  believe  there  was 
a  parol  agreement  between  the  plaintiffs  and  the 
defendant  that  the  written  instrument  introduc- 
ed in  evidence,  signed  by  the  d^enduit,  was  not 
to  become  effective  as  a  contract  between  plain- 
tiffs and  defendant  unless  one  H.  Towner  should 
give  his  consent  to  defendant  giving  first  mort- 
gage security  to  plaintiSB  as  security  for  a  loan 
to  be  procured  from  plaintiffs,  the  said  H. 
Towner  agreeing  to  accept  partial  paymsit  at 
the  moneys  due  him,  and  take  a  second  mort- 
gage for  the  balance,  and  that  Towner  refused 
such  oonsent,  then  you  shall  find  for  the  de- 
fendant" 

No  brief  has  been  filed  by  tbe  defendant, 
nor  did  he  appear  in  any  manner  In  this 
court.  It  appears  from  an  emunlnatlon  of  a 
transcript  of  the  testimony  that  the  causa 
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was  tried  apon  the  Issue  as  to  whether  or  not 
the  writing  was  delivered.  This  theory  Is 
evidenced  by  the  requested  Instruction  here- 
inbefore quoted.  The  plaintiffs'  counsel,  re- 
ferring to  the  written  Instrument,  inquired 
of  his  client,  William  MiUer: 

"Did  Mr.  W«nrw  hand  it        to  your* 

The  witness  answered: 

"I  don't  know  that  fae  handed  It  to  nu;  It 
was  signed  on  the  desk  In  my  presence;  was 
picked  up  off  Uw  desk  by  me  and  folded  and  put 
away." 

No  testimony  was  offered  tending  to  show 
that  the  writing,  after  It  was  signed,  was  left 
upon  the  desk  or  ^sewhere  by  the  def^dant 
with  the  Intention  that  it  should  be  taken  by 
the  plaintiffs,  so  as  to  have  irrevocably  pass- 
ed beyond  his  control.  Alien  t.  Ayer,  26  Or. 
580,  39  P&c  1;  Hoffmlre  v.  UarUn,  29  Or. 
240,  4S  Pac.  754;  Payne  y.  Hallgarth,  33  Or. 
430,  64  Pac.  162.  The  plaintiffs-'  possession 
of  the  Instrument  would  undoubtedly  have 
raised  a  disputable  presumptlen,  in  the  ab- 
sence of  any  other  evidence,  that  the  writing 
had  been  duly  delivered.  Flint  v.  Phlpps, 
16  Or.  437,  19  Pac.  S43;  Swank  v.  Swank,  87 
Or.  439,  61  Pac.  846;  Plerson  v.  Fisher,  48 
Or.  223.  86  Pac.  621;  State  v.  Leonard,  73 
Or.  461.  144  Paa  118.  68L 

Oliongh  the  grantee's  possession  a  deed, 
duly  executed,  affords  prima  tAcia  eridenoe 
of  its  d^very,  thereby  Imposing  upon  the 
grantor  the  bnrden  of  dlsproTing  an  inten- 
tlonal  sorrokder  of  the  sealed  Instrument,  pa- 
rol evidence  Is  admissible  to  rebut  such  pre- 
Bomption  by  diowing  tliat  the  writing  was 
nereat  delivered.  Devlin,  Deeds^  H  294,  295. 
Instead  of  relying  npon  the  deduction  which 
the  law  expressly  directs  to  be  made  from 
the  mere  possession  of  the  writing,  the  plain- 
tUTs*  counsel,  as  It  will  be  ranemb«red,  un- 
dotook  to  snppl^ent  the  presumption  by 
interrogating  his  client  in  respect  to  the  man- 
ner in  whldi  he  secured  custody  of  the  In- 
strument, wlthoat  attempting  to  prove  its  le- 
gal delivery  or  to  show  any  facts  from  which 
a  valid  possession  of  the  writing  could  rea- 
flonably  have  been  inferred.  By  this  means 
the  prima  fode  evidence  of  a  d^very  was 
overthrown,  and,  as  there  was  no  other  tes- 
timony offered  npon  this  subject,  the  ma- 
terial issue  that  the  defendant  "made,  ex- 
ecuted and  d^vered  to  said  plaintiffs  an 
Instrument  in  writing"  as  alleged  in  the  com- 
plaint and  denied  by  the  answer  was  not 
established  in  the  plaintiffs'  favor.  If  WU- 
11am  Miller  had  testified  that  the  defendant, 
after  signing  the  writing.  left  it  on  the  desk 
fior  the  witness,  delivery  could  have  beai  In- 
ferred. In  order  to  supplement  the  presump* 
tton  adverted  to,  it  must  be  Inferred,  from 
the  testimony  so  quoted,  that  the  writing  was 
left  on  the  de^  for  the  witoess,  and  from 
satSi  deduction  an  intention  to  deliver  must 
also  be  inferred.  Tbls  would  be  founding  an 
Inference  on  an  Inference,  which  mode  of 
proof  is  pn^ibited.  U  O.  L.  SB  794,  796; 
Stato  T.  Hembree,  Si  Or.  463, 103  Faa  1008; 


State  V.  Lem  Woon.  67  Or.  482,  107  Pac.  974,. 
112  Pac  427;  Llntner  v.  Wiles,  70  Or.  862, 
141  Pac.  871.  It  will  thus  be  seen  that  such 
presumption  was  destroyed  by  the  additional 
testimony.  The  verdict  and  Judgment  may 
securely  rest  upon  the  plaintiffs*  failure  to- 
prove  a  material  averment,  which  disputed 
fact  it  was  Incumbent  npon  them  to  estab- 
lish. 

The  requested  instruction  was  predicated 
npon  the  hypotiiesls  of  a  delivery  of  the  writ- 
ing, and  the  language  so  employed  should 
have  been  given  without  the  added  clause 
mentioned.  If  it  can  be  assumed  from  the 
part  of  the  quoted  charge  given  by  the  court 
of  Its  own  motion  that  the  instrument  was 
In  fact  delivered,  it  would  necessarily  follow 
that  the  written  obligation  became  absolute. 
Such  being  the  case,  the  extrinsic  parol 
agreement  alleged  In  the  answer,  providing 
for  a  qualification  of  the  writing,  was  a  con- 
dition subsequent  which  did  not  constitute  a 
defense  to  the  action,  and  errors  were  com- 
mitted as  alleged,  h.  O.  Xj.  i  713;  WIgmore,. 
Ev.  S  2436,  note  3.  But,  however  this  may 
be,  as  the  certificate  of  the  trial  Judge  showa 
that  there  were  attached  and  made  a  part 
of  the  bUl  of  exceptions  copies  of  the  entire- 
testimony,  the  instructions  to  the  Jury,  ex- 
hlbite,  and  all  other  material  matters,  a  care- 
ful consideration  thereof  leads  to  the  conclu- 
sion that  substantial  Justice  has  been  admin- 
istered, notwithstendlng  any  supposed  errors. 
Hoag  V.  Washington-Oregon  Corp.,  147  Pac. 
766. 

It  tollowB  that  the  Judgment  should  be  af> 
firmed;  and  It  is  so  ordered. 

BEAN,  J.,  concurs.  BENSON  and  He- 
BBIDB,  iJ^  concur  in  the  result 

BURNETT,  J.  (dissenting).  In  substonce,. 
the  plaintiffs  allege  that  about  November  1,. 
1912,  tibe  defendant  executed  and  delivered 
to  them  an  agreement  in  writing  to  the  effect 
tbat  he  would  pay  them  9220  on  demand  if 
they  would  procure  tor  him  a  loan  of  $5,50& 
for  five  years  to  be  secured  by  a  first  mort- 
gage npon  his  land,  and  that,  If  upon  ^- 
aminatlon  of  title  to  the  realty  It  was  found 
to  be  unsatisfactory,  or  tt  for  any  other  rea- 
son the  defendant  was  unable  or  unwilling  to 
consummate  the  loan,  he  would  pay  plain- 
tiff the  stipulated  fee.  They  further  aver 
performance  of  the  things  to  be  done  by  them 
under  the  contract  so  Car  as  they  could  be 
accomplished  hut  for  the  refusal  of  the  de- 
fendant to  do  his  part,  and  demand  Judgment 
for  $220.  The  answer  "denies  each  and  ev- 
ery material  allegation  In  said  complaint  con- 
tained, except  admits  the  signing  of  the  in- 
strument attached  to  and  made  a  part  of 
plaintiffs'  complaint"  The  defendant's  plead- 
ing then  contains  this  affirmative  statement: 

"I>efeDdant  alleges  that  the  Instrnment  iO' 
plaintifFs'  complaint*  mentioned,  designated  a 
contract,  was  Bigoed  by  defendant  in  pursuance 
of  negotiations  Uien  and  there  had  between  them, 
whereby  deCeadant  applied  to  plaintllb  for  a 
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loan  of  $5,500,  offering  u  secarltr  therefor  his 
farm  of  about  198  acres  situated  near  Elgin, 
Union  count;.  Or.,  upon  which  &  mortgage  ob' 
tained  io  favor  of  one  H.  Towner,  and  without 
the  release  of  which  defendant  was  unable  to 
give  plaintiffs  first  mortgage  security. 

"That  thereupon  the  parties  hereto  agreed  de- 
fendant should  write  said  H.  Towner  and  as- 
certain if  he  would  consent  to  release  his  mort- 
gage, and  defendant  signed  said  instrument  in 
pursuance  of  an  agreement  then  and  there  had 
between  them  that  the  same  was  to  become  ef- 
fective conditioned  npon  consent  as  aforesaid 
being  obtained  from  said  H.  Towner ;  otherwise 
to  be  and  remain  void  and  of  no  effect. 

•That  immediately  thereafter  defendant  comi 
municated  with  said  H.  Towner,  who  refused 
to  release  bis  mortgage  as  aforesaid,  all  of 
which  defendant  immecuataly  communicated  to 
plaintiffs." 

A  general  demnrrer  to  the  new  matter  in 
the  answer  was  overruled,  and  the  reply 
traversed  It.  A  Jury  trial  resulted  In  a  ver- 
dict and  Judgment  tor  the  defendant,  from 
which  the  plalntiCCs  appeal. 

It  will  be  noted  that  the  defendant  saya 
he  signed  the  Instrument  upon  which  the 
plftintlfTs  base  thelT  action  *ia  pursuance  of 
an  agreement  then  and  there  bad  between 
them  that  the  same  was  to  become  effective 
conditioned  upon  consent  as  aforesaid  being 
obtained  from  said  H.  Towner;  otherwise  to 
be  and  remain  void  and  of  no  effect"  This 
new  matter  does  not  question  tbe  delivery  of 
the  Instrument  It  Is  an  attempt  to  ingraft 
upon  It  a  conditional  defeasancfc  The  Stand- 
ard DictloiuuT  defines  the  word  "pursu* 
ance"  as: 

"The  act  of  pursuing ;  a  following  after  or  fol- 
lowing out ;  prosecution ;  usually  in  the  phrase 
'in  pursuance  of.' " 

As  applicable  to  the  Instant  case,  It  refers 
to  something  prior  to  or  concurrent  wltb  the 
execution  of  the  document  In  question.  Ac- 
cording to  tbe  answer,  this  proposed  defeas- 
ance was  agreed  upon  before  tbe  signing  of 
the  contract  upon  which  tbe  plaintiffs  de- 
clare. Tbe  writing  Is  plain  and  explicit 
There  are  no  ambiguities  in  tbe  instrumrat, 
either  apparent  or  latent  In  Ruckman  t. 
Imbler  J^umber  Company,  42  Or.  231,  70  Paa 
811,  tbe  parties  bad  executed  a  written  me- 
morial of  their  stipulation,  and  afterwards, 
in  defense  of  an  action  at  law  upon  the  same, 
tbe  defendant  resisted  tbe  plaintitTs  dnnand 
by  alleging  a  contemporaneous  parol  agree- 
ment that  tbe  latter  would  discharge  certain 
Uena  on  the  property  involved.  Mr.  Olilef 
Justice  Moore,  writing  tbe  opinion,  said: 

"The  rule  Is  universal  that,  as  between  the 
parties  and  their  representatlvflfl  and  Bncoeasors 
in  Interest,  except  where  an  alleged  mistake  Is 
controverted  by  the  pleadings,  or  in  case  the  va- 
lidity of  the  contract  is  the  fact  in  dispute,  parol 
contemporaneous  evidence  is  inadmissible  to  va- 
ry or  contradict  tbe  terms  «t  a  written  agree- 
ment *  *  •  Plaintiff  having  never  stipulat- 
ed to  discharge  the  liens  upon  the  engine  and 
boiler,  there  was  no  ambiguity  in  the  agreement 
quoted,  and  the  averment  in  the  answer  that 
there  was  a  parol  agreement  to  the  contrary  was 
demurrable,  and,  though  issue  was  joined  there- 
on, it  could  not  be  established  by  parol  tes- 
timony, and  no  error  was  committed  in  refusing 
to  permit  the  witness  to  answer  tbe  questiim 
pEoponnded  to  him.** 


On  the  demurrer  to  tbe  answer  In  this  case 
the  precedent  Just  quoted  Is  controlling;  for 
It  is  manifest  from  tbe  language  of  the  plea 
that  It  Is  an  attempt  to  Incorporate  Into  tbe 
contract  an  additional  stipulation  contrary 
to  tbe  terms  tbereol  It  is  not  a  case  where 
part  of  the  agreement  Is  in  writing  and  part 
in  parol.  In  the  American  Contract  Co.  v. 
Bullen  Bridge  Company,  29  Or.  549,  46  Pac. 
138,  Mr.  Chief  Justice  Moore  quotes  with  ap- 
proval the  following  language  from  West  v. 
Kelly's  Executors*  19  Ala.  353,  54  Am.  Dec. 
192: 

"If  the  instrnment  Is  perfect  and  complete 
that  is,  if  it  contains  the  entire  contract— then 
the  rule  is  Indexible  that  parol  evidence  cannot 
be  received  to  add  another  term  to  the  written 
instrument,  or  to  change  its  legal  effect  •  •  • 
But  if  it  be  apparent  that  the  instrament  in 
writing  contains  but  a  part  of  the  sgreement  en- 
tered into  by  the  parties,  then  parol  proof  may 
be  received  to  prove  the  entire  contract;  other- 
wise the  contract  could  not  be  brought  before  the 
court  •  *  •  But  the  parts  of  the  agreement 
proposed  to  be  proved  by  parol  must  not  be  In- 
consistent with  or  repugnant  to  tbe  intention  of 
the  parties,  as  shown  by  the  written  instrument; 
for,  to  receive  parol  proof  of  a  part  not  reduced 
to  writing,  wtucb  Is  directly  repugnant  to  the 
intention  of  the  parties,  as  exprened  in  tbe  writ- 
ten instrument  would  at  once  annul  the  role 
that  parol  evidence  cannot  be  reedved  to  contra* 
diet  or  vary  tiie  terms  of  a  written  agreemeDt" 

As  titrofrins  ll^^t  on  ttM  quesOioa  in  the  In- 
stant case,  we  quote  from  the  testimony. 
While  tbe  defendant  was  on  tbe  stand  as  wit- 
ness on  his  own  behalf  counsd  for  plaintiff 

asked  him  this  question: 

"Mr.  Weaver,  was  that  agreement  yon  mention 
that  you  would  borrow  the  money  from  Mr.  Mil- 
ler if  Mr.  Towner  would  take  a  second  mor^ 
gage,  was  that  in  writing?  A.  No,  sir.  I  did 
not  sign  this  agreement  until  Mr.  Miller  agreed 
not  to  have  this  In  effect  unless  Mr.  Towner  did 
agree  to  it" 

Tbe  law  Is  thus  stated  to  MctlfHi  713,  U 

O.  L.: 

"When  the  terms  tit  an  agreement  have  been 

reduced  to  writing  by  the  parties,  ft  is  to  be 
considered  as  containing  aU  those  terms  and 
therefore  there  can  be,  between  tbe  parties  and 
their  representatives  or  successors  in  Interest 
no  evidence  of  the  terms  of  the  agreement  other 
than  the  contents  of  the  writing,  except  in  tbe 
following  cases:  (1)  Where  a  mistake  or  imper* 
fection  of  the  writing  Is  put  in  issue  by  the 
pleadings ;  (2)  Where  the  validity  of  the  agree- 
ment is  the  fact  In  dispute.  But  this  section 
does  not  exclude  other  evidence  of  the  drctnn* 
stances  under  which  tbe  agreement  was  made,  or 
to  which  It  rehites,  as  defined  In  section  717, 
or  to  explain  an  ambknl^,  intiinsle,  or  eztrini- 
bIc,  or  to  establish  illegality  or  fraud." 

We  remember  that  this  is  an  action  at  lav. 
The  defendant  does  not  attempt  by  cross-Mil 
in  equity  or  otherwise  to  allege  a  mistake  or 
Imperfection  in  tbe  writing.  On  the  con- 
trary, be  explicitly  avows  tbe  signing  of  tbo 
Instrument  Involved.  Neither  does  be  aver 
any  act  of  fraud  on  tbe  part  of  tbe  plain- 
tiffs by  which  he  was  Induced  to  execute  the 
stipulation.  In  Portland  National  Bank  v. 
Scott  20  Or.  421,  26  Pac  276,  It  was  held  that 
in  an  action  upon  promissory  notes,  where 
no  illegality  or  fraud  is  charged,  it  Is  not 
competent  to  allege  or  prove  a  ocoitaiipoxane- 
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ons  parol  agreement  for  tbe  purpose  of 
changing,  varying,  or  In  any  manner  alter- 
ing the  legal  effect  of  such  notes.  The  de- 
fendant there  essayed  to  escape  liability  by 
pleading  an  oral  contract  said  to  have  been 
entered  Into  at  the  time  of  the  execntlon  ot 
tbe  note^i  between  the  plaintiff  and  tbe  de- 
fendant to  the  effect  that  the  former  should 
look  to  a  certain  railway  company  for  pay- 
ment; It  having  received  the  entire  consid- 
eration upon  which  the  notes  were  made-  In 
Hlndman  v.  Edgar,  24  Or.  681,  17  Fsc.  862, 
which  was  an  action  to  recover  upon  a  prom- 
issory note  and  for  money  due  ni>on  a  writ- 
ten lease,  the  defendant  resisted  the  claim 
on  the  ground  that  at  the  time  of  execntlhg 
the  lease  the  parties  made  a  verbal  contract 
to  the  effect  that.  If  the  defendant  had  cer- 
tain goods  on  hand  at  the  expiration  of  the 
term,  the  plaintiff  would  take  th^  back  at 
an  agreed  price.  The  court  held  that  this 
was  not  admisBlble,  and  that  tt  was  error  to 
Snstmct  the  jury  that  the  terms  of  the  writ- 
ten contract  could  be  affected  or  varied  by  a 
isontemponuieous  verbal  agreement  between 
the  parties.  In  Wilson  v.  Wilson,  26  Or.  261, 
88  Paa  185,  Mr.  Justice  Wolverton  wrote  to 
the  effect  that,  where  a  promissory  note  was 
■IvoL  for  a  definite  sum  and  made  payable 
on  a  day  certain,  it  cannot  be  shown  by  vei^ 
bal  testimony  that  it  was  intended  merely 
as  a  mttnosandnm,  and  was  not  to  be  paid 
until  the  amount  thereof  could  he  realized 
ODt  of  a  certain  business  venture.  In  Edgar 
T.  Golden.  36  Or.  448.  60  Pac  2,  a  suit  to 
forecI<»e  a  mortgage,  it  was  urged  In  defense 
that  the  moneys  secured  were  not  to  become 
doe  Dor  the  mortgage  foreclosed  until  It  liad 
been  established  In  an  appropriate  suit  or 
proceeding  that  the  plaintiff  had  good  and 
unimpeachable  title  to  the  premises.  Mr. 
Justice  Wolverton  reviewed  the  authorities, 
and  said: 

"The  mortgace  must  be  presumed  to  contain 
all  tbe  terms  of  the  contract  entered  Into  at  the 
time  of  its  executioD,  and  we  most  look  to  it  and 
the  notes  copied  tfaerelD  to  determine  the  time 
of  the  payment,  and  thus  ascertain  when  tbe 
mortgage  u  subject  to  foreclosure.  Tbe  parol 
agreement,  if  any,  made  and  entered  into  prior 
to  or  at  the  time  of  the  ezecadon  of  snch  mort- 
nge,  cannot  be  relied  upon  or  used  to  contra- 
met  or  varr  tbe  terms  of  such  notes  and  mort- 
gage for  the  purpose  of  ascertaining  the  date 
of  their  payment  or  the  time  wltbin  which  such 
mortgage  Is  subject  ta  foredosure.  So  we  bold 
that  the  evidence  offered  was  incompetent  for  the 
purposes  for  wbiidi  it  was  intended ;  that  the 
notes  were  due  and  the  mortgage  enforceable  at 
the  time  of  the  commencement  of  the  rait :  and 
tiiat  such  parol  agreement  cannot  be  used  as  a 
hindrance  to  the  prosecution  of  the  suit  for  the 
foreelosnre     the  mortgage.** 

In  Sutbeiiln  r.  Bloomer,  BO  Or.  898,  98 
Pac  135,  the  tttost  of  the  defendant  was  to 
prove  that  a  certain  contract  which  he  set 
oat  was  intended  to  be  given  in  fall  aatlstec- 
tlon  of  the  dalm  and  m^tgage  mentioned  In 
the  con^laint;  that  the  written  i^reement 
given  In  the  answer  was  so  accepted  by  the 
plaintiff,  and  that,  as  a  consideration  addl- 
tloaal  to  the  ooe  stated  in  the  written  Instru- 


ment for  its  execution,  the  plaintiff  agreed 
to  dismiss  the  foreclosure  suit  Mr.  Commis- 
sloner  King,  after  stating  the  ordinary  rule 
against  the  admission  of  parol  evidence  ei- 
ther to  omtradlct,  add  to,  detract  from,  or 
vary  the  terms  of  a  written  instrument,  used 
this  language: 

"But  it  is  argued  that  It  is  always  permissi- 
ble to  show  by  parol  other  and  additional  con- 
sideration than  that  specified  in  the  contract, 
and  that  the  averments  are  suffideot  for  that 
purpose;  and  this  position  is  tenable  where  a 
monetary  consideration  is  specified.  Bnrkhart 
V.  Hart,  86  Or.  586,  60  Pac.  205.  But  in  the 
case  before  us  the  consideration  specified  in  tbe 
written  contract  consists  of  certain  acts  to  be 
performed,  and  the  aathorities  are  •  *  • 
unanimous  in  holding  that,  where  tbe  statement 
in  the  written  instrument  as  to  the  considera- 
tion is  of  a  contractual  nature,  as  where  the 
consideration  consists  of  a  specific  and  direct 
promise  by  one  of  the  parties  to  perform  certain 
acts,  it  cannot  be  changed  or  modified  by  pa- 
rol or  extrinsic  evidence.  A  piirty  bas  a  right 
to  make  the  consideration  of  his  agreement  of 
the  essence  of  tbe  contract,  and,  when  this  is 
done,  the  consideration  for  the  contract,  with 
reference  to  Its  conclusiveness,  must  stand  upon 
the  same  footing  as  its  other  provisions,  and  ac- 
cordingly cannot  be  affected  by  the  Intiwluction 
of  parol  or  extrinsic  evidence"— dtlng  author!' 
ties. 

See,  also,  Tallmadge  v.  Hooper,  87  Or. 
508,  61  Pac.  349,  1127;  Stoddard  v.  Nelson, 
17  Or.  417,  21  Pac.  456;  Marx  v.  Schwartz, 
14  Or.  177,  12  Pac.  253;  Weldert  v.  State 
Ins.  Co.,  19  Or.  261,  24  Pac.  242,  20  Am.  St 
Rep.  809;  WiUiams  v.  Mt  Hood  Railway 
C3o.,  67  Or.  251.  110  Pac.  490,  111  Pac.  17, 
Ann.  Cas.  1913A,  177;  0111  v.  Columbia  Con- 
tract Co.,  70  Or.  278,  141  Pac.  163. 

It  will  be  observed  that  the  language  of 
the  answer  is  that  the  defendant  "denies 
each  and  every  material  all^^tion  In  said 
complaint  contained."  We  may  well  dunbt 
if  this  oonstltntes  a  denial  or  amounts  to 
more  than  the  traverse  of  a  legal  oondnslMi. 
Montour  V.  Pordy,  11  Minn.  884  (OIL  278), 
88  Am.  Dec.  88 ;  Dodge  ▼.  <3iandler,  18  Minn. 
114  (00.  lOB) ;  Fry  T.  Hannibal,  etc..  By.  Ca, 
73  Mo.  123;  SUmonson  v.  Phillips,  78  Uo. 
57;  Moody  ▼.  Belden,  60  Hon,  582,  15  N.  T. 
Snpp.  119;  t«wts  Oonlter,  10  Ohio  St 
451;  Mead  t.  Fetttfiew,  U  S.  D.  529^  78  N. 
W.  045;  KlmbaU  v.  Stanton  (a  O.)  4  Fed. 
325;  New  York  Ooa6h  &  Anto  Lamp  Oa  t. 
Brown.  82  Miaa  Bep.  82, 148  N.  T.  Snpp.  100. 
The  reastms  urged  against  form  of  c<»t- 
trovertlng  an  allegation  are  that  It  Is  for  the 
court,  and  not  tbe  pleador,  to  determine  what 
are  material  averments,  and  that  It  would 
be  Impossible  to  aarign  perjury  upon  the 
verification  of  such  an  answer,  because  the 
affiant  reserves  to  himself  the  d^rmlnatlon 
ot  what  is  material,  and  h^ce  within  the 
purview  of  Us  affidavit  In  a  long  coarse 
of  dedsions  we  have  omtinnally  held  that  no 
issue  is  raised  1^  the  allegation  of  a  legal 
conclusion,  and  it  Is  not  apparent  why  the 
denial  of  one  should  not  be  attended  by  the 
same  result 

Passing  this  question,  however,  It  Is  not 
ontended  in  the  testimony  fttr  the  deftmdsnt 
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that  the  writing  was  DOt  deUreied.  He 
makes  do  pretense  but  that  he  yoluntarily 
parted  with  the  custody  of  the  writing  which 
he  had  signed,  and  left  It  with  the  plalntUts. 
If  the  answer  challenges  the  delivery  of  the 
instrument,  It  does  so  by  the  merest  techni- 
cality, but  that  question  Is  not  raised  In  the 
testimony.  The  supreme  effort  of  the  de- 
fendant was  to  Incorporate  In  the  written 
agreement  a  nullifying  contemporaneons  pa- 
rol condition.  The  Instrument  In  question 
was  found  la  the  possession  of  the  plalntift, 
from  which  we  presume,  under  sabdlrislon 
11  of  section  799,  L.  O.  I*,  "that  things  In 
the  possession  of  a  person  are  owned  by 
falm,"  and  that  the  writing  had  been  regu- 
larly delivered  to  the  plaintiffs  upon  its  ex- 
ecution by  the  defendant.  It  Is  true  that 
their  counsel  ashed  the  witness  Wm.  HUler, 
one  of  the  plaintiffs: 

"Did  Mr.  Weaver  hand  it  oTor  to  jouT* 

And  he  answered: 

"I  don't  know  that  he  banded  It  to  me;  It 
was  signed  on  the  desk  In  my  presence;  was 
picked  up  off  the  desk  by  me  and  folded  and 
put  away." 

There  Is  nothing  in  that  testimony,  how- 
ever, which  would  authorize  us,  as  a  matter 
of  law,  to  say  that  It  contradicts  a  delivery 
or  overcomes  the  presumption  of  delivery 
arising  from  the  possesion  of  the  instrument 
by  the  party  who  relies  upon  It  To  hold  to 
the  cMitrary  would  make  it  indispensable 
that  In  every  transaction  involving  the  de- 
livery of  an  Instrument  the  party  executing 
the  same  actually  should  take  It  Into  his 
hands  and  pass  It  Into  the  manual  cnstody  of 
the  opposite  party.  This  would  be  a  strained 
and  unwarrantable  construction  to  be  placed 
upon  any  business  affair.  Neither  does  the 
testimony  of  Ulller,  quoted  above,  fall  short 
of  tending  to  prove  delivery,  because  he  says 
nothing  about  Weaver's  Intent  In  the  occurs 
rence  described.  A  person  may  sometimes 
state  his  own  Intent ;  but  no  witness  can  de- 
clare the  mental  purpose  which  actuates  an- 
other. The  jury  alone  must  determine  that 
from  the  evidence  of  acts  and  statements  of 
the  one  whose  Intent  is  to  question. 

The  plaintiffs  requested  the  court  to  in- 
struct the  Jury  thus: 

"I  ioBtruct  you  that,  if  yon  find  that  defend- 
ant delivered  to  plaintiffB  ue  instrument  signed 

b.T  the  ripfendant,  a  copy  of  which  is  annex^  to 
plaintiffs*  complaint,  and  refused  to  comply  with 
the  terms  thereof,  and  if  plaintiffs  performed 
their  part  of  the  agreement,  you  shaU  find  for 
the  plaintiff." 

The  court,  however,  modified  the  request 
by  annexing  to  It  this  language,  "unless  you 
find  that  plaintiffs  and  defendant  entered  in- 
to the  oral  agreement  hereafter  referred  to," 
alluding  to  the  agreement  relied  upon  by  the 
defendant  In  his  answer.  Hie  modi&catlon 
of  this  Instruction  Is  clearly  prohibited  by 
the  authorities  already  quoted,  and  the  plain- 
tiffs had  a  right  to  have  their  theory  of  the 
case  submitted  to  the  ittry  wltitiotit  the 


change  noted.  The  evidence  strongly  tends 
to  show  a  delivery  of  the  Instrument;  in 
fact,  there  Is  nothing  In  the  testimony  what- 
ever to  dispute  that  proposition,  and  the 
plaintiffs  were  entitled  to  go  to  the  jury  on 
the  qnestlou.  Above  all,  this  Is  not  a  case 
where  the  court  should  arbitrarily  disregard 
the  rules  of  law  announced  by  the  well-con- 
sidered decisions  heretofore  rendered  by  this 
court,  and  capriciously  say  that  the  verdict 
for  the  defendant  was  right  notwithstanding 
any  errors  committed  by  the  trial  court 
There  is  ample  evidence  to  the  effect  that 
the  plaintiffs  did  everything  they  could  hi 
the  performance  of  their  contract,  and  that 
the  defendant  refused  to  perform  his  pait 
because  he  found  a  place  where  he  could 
borrow  the  money  without  paying  a  broker's 
fee.  It  may  have  been  Improvident  of  hiui 
to  make  the  agreement  In  queatlcm,  but,  if 
he  made  It  and  violated  it,  he  should  respond 
to  the  plaintiffs  according  to  his  stipulation. 
The  bill  of  exceptions  discloses  a  case  analo- 
gous to  instances  where  a  real  estate  bro- 
ker employed  to  find  a  purchaser  brings  to 
the  seller  a  buyer,  ready,  able,  and  willing 
to  purchase  on  the  terms  specified.  It  has 
been  universally  held  that  In  such  cases  the 
broker  earns  his  fee,  although  his  employer 
refuses  to  continue  the  transaction  and  efr 
feet  the  sale. 

Tb»  Judgment  should  be  reversed,  and  the 
canse  remanded  for  a  new  trial. 

HABBIS,  J.,  concnra. 

(78  Or.  »> 

SPAIN  T.  OREGON-WASHINGTON  R  tt 
NAV.  00. 

(Supreme  Ooort  of  Oregon.    De&  7,  iSlS^ 

1.  Appbal  ard  EbBOB  «s9l002  —  Rxraiw  — 

FraOIHO  Olf  COHFLIOTINO  EVIDENCE. 

A  jury's  finding  on  substantial  confiicthv 
evidence  cannot  be  questioned  on  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  a«d 
Error,  Cent  Dig.  H  393&-S937:  Dec  Dig. 
1002.] 

2.  FALSB  lUFRISOHlOERT  ^»1S— PBSBOIVS  LU* 

BLB— CaBBIEBS— ABRBBT  OF  PaSSENGEB  BT 
CORDUCTOB— IjIABIUTT  OF  ROAU — STATUTE. 
Under  Laws  1911,  c.  135,  providing  that  to 
be  intoxicated  or  to  drink  intoxicating  Uqnor  la 
an  ordinary  passenger  car  Is  a  punishable  crime, 
and  L.  O.  L.  S  6959,  declaring  that  the  conductor 
of  a  railroad  train,  while  actually  engaged  u 
Buch,  Bball  have  the  power  ot  a  sheriff,  in  eadi 
county  through  which  the  train  passes,  to  protect 
the  public  peace  and  arrest  violators  thereof  « 
or  near  the  train,  where  defendant  railroad's 
conductor  arrested  a  sober  passenger  on  the  pre- 
text that  he  was  drank,  the  railroad  could  not 
escape  liability  for  the  tort  oo  the  ground  that 
the  conductor  was  acting  as  sheriff  and  had  laU. 
aside  bis  diaracter  as  defendant's  servant 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent.  Dig.  SS  5-67 ;  Dec.  Dig. 

i5.] 

8.  False  Iiipbibonuent  ^=»24  —  Evidence  — 
Good  Faith. 

In  an  action  against  defendant  railroad  bj 
one  claiming  to  have  been  arrested  by  the  con- 
ductor, ejected  from  the  train,  and  thrown  into 
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prison  for  drunkenness,  when  in  fact  p^ectly 
sober,  testimony  that  plaintiff's  companions,  who 
drank  with  him  from  the  same  bottle,  were  not 
disturbed  by  the  conductor,  was  admissible  as 
bearing  on  the  good  faith  of  the  conductor  in 
making  the  arrest. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  {  101 ;  Dec.  Dig.  ^24.] 

4.  Etidknck  «»121— Bxb  QxstM. 

Such  testlmray  waa  admissible  a>  part  of 
tbe  ret  gestn.. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  SS  308,  S07-8S8,  1117.  1119;  Dee. 
Dig.  «»121.] 

9.  False  Ihpbisonhbnt  43>23  —  Evidbnob — 

OoNTiinTiNQ  Oeubactkb  of  Tobt. 

Where  defendant  railroad's  conductor  ar- 
rested plaintiff  on  the  pretext  that  be  waa  drunk, 
ejected  Urn  from  tbe  car,  and  turned  blm  over  to 
tbe  railroad's  watchman,  wbo  incarcerated  bim 
in  a  dty  jail,  tbe  road's  trespass  was  one  con- 
tinning  through  the  incarceration  and  up  to 
plaintiff's  release,  and  it  was  liable  for  .the  im- 
prisonment, as  well  as  tbe  unlawful  ejection,  so 
tbat  evidence  was  admissible  to  prove  tbe  condi- 
tion of  the  city  jail. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, CenL  Dig.  }  100;  Dec.  Dig.  «=923.] 

8^  Faiab  Iupbisonhxht  4s»84— Daiuobb— 

HsnTAL  SimXBXNO. 

Where  a  raiboad  passenger  was  taken  f  nnn 
the  train  by  the  conductor  and  other  agents  of 
the  road  on  tbe  pretext  that  he  was  drunk  and 
drinking  in  tbe  car,  which  arrest  was  accom- 
plished with  some  degree  of  physical  force  and 
involved  a  false  impmonment  of  tbe  passenger, 
in  hia  action  against  the  road  be  could  recover 
for  humiliation  on  account  of  tbe  public  eject- 
ment from  the  car,  althoogb,  racept  in  cases  of 
slander,  breach  of  promise,  and  tne  like,  a  re* 
covery  for  mental  Buffering  unaccompanied  by 
physkal  injuiy  will  not  be  permitted. 

[Bd.  Note.— For  other  cases,  see  False  Im- 
priaonineiit,C!eBtDIg.|lll;  Dee.  Dig.  «»84.] 

7.  Falsb  iHFBiaoiniEnT  «s»2S  — Bvidknob— 

In  an  action  against  a  railroad  for  injuries 
sustained  by  plaintiff  when  arrested  for  drunk- 
enness, by  defendant's  conductor,  ejected  &om 
the  train,  and  Imprisoned,  testimony  of  a  wit- 
nen,  wbo  had  given  plaintiff  the  bottle  from 
which  be  was  drinking  at  tbe  time  of  the  arrest, 
which  plaintiff  claimed  contained  singer  ale  tn- 
etead  ot  beer,  tbat  be  (the  witness)  was  a  good 
dean  athlete  and  draiw  no  ttqnor,  waa  admis- 
sible. 

(Bd.  Note.— For  other  cases,  aee  FUae  Im- 
pzuonment,  Gent  Dig.  1 100;  Dec.  Dig.  «s»23.] 

&  JnDOMXin;  «»648  —  CoNOLVsxvBiraBS  — 
GoNvicnon  of  GBnac. 

Where  defendant  railroad  ejected  plaintiff 
passenger  from  its  train,  arresting  and  imprison- 
ing bim  in  the  city  jail  for  being  drank  and 
dzteking  on  its  car,  plaintiff's  plea  of  guilty  to 
a  charge  of  being  drunk  and  disorderly  in  the 
cdty  had  no  condusive  effect  in  bis  subsequent 
dvil  action  for  bis  arrest  and  ejectirai  by  the 
road. 

[Ed.  Note.— For  other  eases,  see  Judgment, 
Cut.  If  ISOe,  ISIO;  Dec^ir«»i«&] 

9l  SiVIDBNCB  ^207— ADlOSaiOn— BBOOBD  OT 
PBBVIOUS  CONVICnOK  ON  PiXA,  or  OtJtLTT. 
Where  plaintiff  passenger,  after  hia  arrest 
by  defendant  railroad's  conductor  and  ejection 
from  the  train  for  being  drunk,  pleaded  guilty  to 
n  charge  of  being  drank  and  disorderly  In  tbe  city, 
the  record  of  the  conviction,  in  plaintiff's  subse- 

anent  suit  against  tlie  road  for  his  arrest  by 
tie  conductor,  waa  admissible  in  evidence  as  an 


inconclusive  admission  against  plaintiff's  conten- 
tion in  the  suit  tbat  be  was  sober  when  arrested. 

[Bd.  Note.— For  other  cases,  see  Evidmcei 
Gent.  Dir  H  707-712;  Dec  Dig.  «s>207.] 

10.  Tbial  «S9189— Taeino  O&bb  raoH  Jtrnr— 
Speculativb  Vbbdiot. 

In  an  action  by  a  railroad  passenger  for 
bis  arrest  and  ejection  from  defendant's  train 
as  intoxicated,  and  bis  sutwequent  imprisonment, 
which  be  claimed  caused  him  to  undergo  a  sec- 
ond amputation  of  his  arm,  where  plaintiff's  evi- 
dence as  to  tbe  cause  of  sudi  second  amputation 
left  it  a  matter  of  speculation  wheU>er  uie  otuse 
thereof  was  a  cold  caught  in  the  jail  in  the  un- 
healed original  amputation,  or  uofection  from 
unsterilizeq  bandageiB,  eta,  the  court  should  have 
withdrawn  from  tbe  jury  tbe  subject  of  the  sec- 
ond amputatioD,  as  an  element  in  plaintiff's  re- 
covery, since,  when  the  evidence  leaves  the  case 
in  such  situation  tbat  tbe  jury  muat  guess  as  to 
which  of  several  possible  causes  occasioned  tbe 
injury,  such  part  of  the  case  should  be  with- 
drawn from  their  consideration. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent. 
^.^H  882,  S33,  88S-341.  8%;  Dec;  Dig.  «=» 

11.  Tbiai.  *=>815— Vbbdioi>— "QroriBWT  Vbb- 
raoT." 

A  "quotloit  verdict,"  reached  by  tbe  jurors 
adding  their  several  amoimts  of  recovery  and 
dividmg  the  sum  by  their  number,  is  illegal. 

[Ed.  Note.— For  other  cases,  aee  Trial.  Gent 
Dig.  ES  740-742;  Dec  Dig.  «=»315. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Quotient  Verdict] 

12.  Tbial  «=s>344— Verdict— Iupbachmenx  bt 

JUBOB. 

Affidavits  of  jurors  will  not  be  received  to 
impeach  a  quotient  verdkt.  whether  made  by 
members  of  a  unaoimoos  jury  or  by  nonconcur* 
ring  jurors  under  tbe  statute  allowing  three- 
fourths  of  the  jurors  to  return  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  1  813;  Dec  Dig.  ^»S44.] 

In  Banc.  Appeal  from  Circuit  Gourt,  Ba- 
ker Goun^ ;  Gnstav  Anderson,  Judge. 

Action  by  John  Spain  against  tbe  Oregon- 
Washington  Railroad  &  •  Navigation  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.   Reversed,  and  new  trial  directed. 

This  Is  an  action  for  damages  for  tbe  un- 
lawful ejection  of  plaintiff  from  defendant's 
train  and  for  causing  him  to  be  wrongfully 
and  causdessly  imprisoned.  The  complaint 
charges,  in  substance,  that  on  October  19, 
1912,  plaintiff  waa  a  passenger  on  defend- 
ant's train,  and  that  at  the  time  of  tbe  al- 
leged assault  be  was  riding  thereon  tbrongtk 
the  (dty  of  Huntington;  tbat  Just  priw  to 
tbe  departure  of  tbe  train  from  HanUngtcm, 
in  tbe  presence  of  a  large  number  of  persons, 
the  defendant's  conductor  and  other  agents 
wrongfully  assaulted  and  draped  him  from 
the  car  where  he  was  sitting,  ejecting  him 
therefrom  with  great  violence,  erroneously 
accused  him  of  drinking  intoxicating  liquor 
and  being  drunk,  to  bis  great  shame  and 
humiliation,  and  without  cause  occasioned 
bis  arrest  and  incarceration  for  several  hours 
In  a  jail  which  was  filthy  and  Infested  with 
vermin  and  unfit  for  human  habitation ;  that 
there  was  no  heat  in  the  jail,  and  the  weather 
being  cold  and  inclement  be  suffered  Intense 
inln ;  that  his  arm  had  recently  been  ampu- 


«B»rte  other  eases  sse  same  topis  and  KBT-NCUBBB  In  aU  Kay-Mumbered  Dlgesta  an<  laOtxas 

Digitized  by 


Google 


472 


153  PACIFIC 


REPORTER 


(Or. 


tated,  and  that  he  was  then  on  his  way  to 
consult  his  regular  physician;  that  the  de- 
tention In  jail  and  exposure  therein  caused 
his  arm  to  become  greatly  inflamed  and  se- 
riously worse  than  when  the  arrest  was  made, 
which  together  with  the  loss  of  medical  at- 
tention for  a  period  of  24  hours  necessitated 
a  second  amputation;  that  by  reason  of  the 
premises  he  was  compelled  to  have  his  busi- 
ness attended  to  by  other  persons  at  great 
cost,  to  empSoy  medical  attendance,  and  to 
undergo  an  operation  which  occasioned  great 
pain,  worry,  loss  of  sleep,  etc.,  whereby  he 
was  Injured  and  further  damaged  "In  the  sum 
of  M,000 ;  that  at  the  time  of  bis  arrest  and 
prior  thereto  plaintiff  did  not  drink  and  had 
not  drunk  intoxicating  liquors,  nor  was  he 
at  said  time  In  a  drunken  or  Intoxicated  con- 
dition. To  this  the  defendant  answered  by 
a  general  denial  of  all  the  allegations  of  the 
complaint  relating  to  the  arrest  and  Impris- 
onment, ucept  as  set  up  in  its  further  auct 
separate  answer,  wherein  it  was  alleged  that 
at  the  time  of  pAalntUTs  arrest  he  was  upon 
defendant's  car  in  a  state  of  intoxication,  and 
did  then  and  there,  in  the  presence  of  the  pas- 
sengers and  ot  a  peace  officer  of  the  state  of 
Oregon,  drink  Intoxicating  liquors  upon  said 
car,  which  was  not  a  dining,  buffet,  or  private 
car,  but  a  regular  passenger  car,  and  that 
said  peace  officer  thereupon  arrested  plaintiff 
and  placed  him  in  the  dty  Jail,  restraining 
him  there;  that  thereafter  on  the  20th  day 
of  October,  1912,  plaintiff  was  complained  of 
by  the  city  authorities  for  violation  of  Ordi- 
nance No.  22  by  being  drunk  and  disorderly 
within  the  dty  limits,  and  plaintiff  voluntari- 
ly entered  a  plea  of  guftty  to  said  charge, 
and  thereupon  a  Judgment  of  conviction  was 
entered  against  htm;  tliat  the  matters  out 
of  which  the  charge  arose  and  the  plea  of 
guilty  entered  therein  by  plaintiff  are  the 
same  incident  complained  of  in  pUlntilTs 
complBlnt,  and  that  plaintiff  Is  therefore  es- 
topped from  claiming  or  asserting  the  mat- 
ters therein  set  forth.  To  the  new  matter 
stated  In  the  answer  plaintiff  replied  by  de- 
nials, and  a  trial  vras  had  resulting  In  a 
Terdlct  and  Judgment  for  plaintiff,  which 
verdict  was  concurred  In  and  signed  by  only 
nine  Jurois.  Upon  a  motion  for  a  new  trial 
defendant,  anumg  other  matters  urged  at  the 
bearing  of  the  motion,  produced  the  affidavits 
of  fbB  three  Jarors  who  refused  to  concur  in 
the  verdict  rendered,  wherein  they  deposed 
that  the  result  arrived  at  was  a  quotient 
verdict,  determined  by  each  of  the  nine  Jurors 
writing  down  the  amount  he  believed  the 
plaintiff  was  entitled  to  recoTer  and  dividing 
the  abrogate  of  tiw  enms  suggested  by  nine, 
which  qnotleot  It  bad  been  previously  agreed 
should  stand  as  the  verdict.  The  motion  for 
new  trial  having  been  overruled,  the  plaintiff 
had  Judgment,  and  defendant  appeals. 

A.  0.  Spencer,  ot  Portland  (James  H. 
Nichols,  of  Baker,  and  C.  E.  Cochran,  of 
Portland,  on  the  brief),  for  appellant  W.  H. 
Strayer,  of  Baker  (Chas.  r.  Hyd^  of  Baker, 
on  the  brief),  for  xeepoudent. 


McBEIDE,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  question  as  to  whether 
plalntlffl  was  Intoxicated  or  drinking  in- 
toxicating liquor  Is  foreclosed  by  the  ver- 
dict of  the  Jury  so  far  as  this  court  is  con- 
cerned. If  plaintiff  and  his  witness  are  to 
be  believed,  he  w&b  utturl;!  innocent  of 
drinking  any  intoxicating  liquor  and  was 
duly  sober;  while,  on  the  other  hand,  sever- 
al apparently  reputable  witnesses  testified 
that  he  was  not  only  drinking  liquor,  but 
was  exceedingly  drunk.  The  jury  evidently 
accepted  the  testimony  of  plaintiff  and  his 
witness,  and  we  must  therefore  assume  that 
plaintiff  was  peacefully  and  soberly  travel- 
ing on  defendant's  train,  and  that  defe'nd- 
ant's  conductor  seeing  him  drink  ginger  ale 
from  a  bottle  assumed  at  once  it  was  beer, 
and  calling  a  deputy  sheriff,  who  was  also  a 
watdiman  employed  by  defendant,  to  his 
assistance,  liad  plaintiff  ejected  from  the 
train  and  put  under  arrest  If  plalntlfl  was 
drunk  or  drinking  Intoxicating  liquor  <m  the 
train,  or  if  liis  conduct  was  such  as  to  bare 
induced  s  reasonable  man  to  believe  him 
drunk,  it  was  not  only  his  right  but  the 
duty  of  the  conductor  to  place  him  under  ar- 
rest To  be  intoxicated  or  to  drink  Intoxicat- 
ing liquor  In  an  ordinary  passenger  car  is  a 
crime  made  punishable  by  chapter  135,  Laws 
of  1911,  while  section  6959,  L.  O.  Lu,  declares 
that  the  conductor  of  a  railroad  train,  wlille 
actually  engaged  as  sndi,  shall  hare  the  pow- 
er of  a  sheriff  in  eadi  county  throng  wbldi 
the  train  passes  for  the  purpose  of  protect- 
ing the  public  i)eace  ai^  arresting  violators 
thereof  on  or  near  audi  train.  Aocqitli« 
plalntlfTs  testimoBy  a«  tnwr  as  we  mnst  aft- 
er verdict,  tt  appears  tlut  the  conductor, 
without  stoning  to  Investigate  or  ascertain 
the  contents  of  the  bottle,  called  an  offlcer 
and  caused  a  i>erfectl7  sober  pasauiger  to  be 
pat  under  arrest,  as  a  oonaequence  of  whidi 
he  was  Incarcerated  In  a  cold  and  filthy  prto* 
on,  detained  from  bis  business,  and  anffered 
slings  and  arrows  of  outrageous  fiortoDs  as 
detailed  In  the  Iliad  of  his  woes  given  In  tbe 
prdlmlnary  statement  Whether  the  con- 
ductor acted  in  good  faith  was  a  question 
for  the  Jury,  and  It  was  fidrly  sulnnitfeed 
the  instruction  given  by  the  oonrt 

[3-1]  It  Is  contended  that  the  oonrt  erred 
in  admitting  testimony  to  the  effect  that 
plaintiff's  companions^  who  drank  with  him 
frmn  the  same  bottle,  were  not  disturbed  1^ 
the  conductor;  but  we  think  tUs  Is  admls- 
idble,  both  as  a  part  of  the  res  gesta  and  as 
showing  the  good  talth  of  the  conductor  in 
making  the  arrest  Hie  bearing  of  tills 
testimony  upon  any  phase  of  the  case  would 
necessarily  be  slight  in  any  event  if  It  had 
any  at  all,  but  while  remote,  we  do  not 
think  it  incompetent  The  testimony  In  re- 
gard to  the  condition  of  the  Huntington  Jail 
was  not  Improper.  If  defendant  by  Its 
agents,  the  conductor  and  watchman,  unlaw- 
fully or  malictously  caused  plaintltra  arrest 
and  incarceration.  It  was  a  continuing  tort 
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for  the  consequences  of  whicb  the  original 
wrongdoer  should  be  held  responsible.  The 
defendant's  trespass,  if  It  was  one,  did  not 
end  when  the  plaintiff  was  handed  over  to 
Its  watchman,  bat  ctmtlnued  during  bis  In- 
carceration and  np  to  his  release.  The  com- 
plaint was  drawn  upon  this  theory,  and  the 
conditions  In  the  Jail  are  fully  set  forth  as 
an  element  of  plalntifTs  damage.  While  it 
Is  true  that  the  conductor  Is  given  by  the 
statute  the  powers  (tf  a  sherLfT,  It  Is  not 
concelTed  that  when  uecntlng  the  duty  of 
preserving  order  on  the  train  he  ceases  to  be 
a  servant  of  his  company,  or  that  the  stat- 
ute Invests  him  witii  any  other  or  different 
power  than  that  already  possessed  by  him 
as  conductor  beyond  that  of  calling  npMi 
tbe  bystanders  for  assistance  in  mdUng  an 
arrest,  wUcfa  bat  fbr  the  statute  he  would 
bave  no  legal  ri^t  to  require.  It  .  is  Im- 
possible to  separate  the  peace  officer  from 
tbe  conductor  when  the  duties  of  botb  are 
Tested  In  the  same  person,  and  practically 
the  same  duty  Is  required  in  each  capacity. 
"I  swear  as  a  private  pers<m  and  not  as  a 
blMiop,**  said  a  derle  when  reproved  by  the 
King  for  profani^.  "But,**  said  the  King, 
**if  the  private  person  goes  to  bell  tor  swear* 
ing,  wbat  becomes  of  the  bidiop?'  So,  If 
the  conductor  n^lgently  <^  wlllfally  as- 
■aalts  a  passenger  or  expels  him  from  the 
train,  what  becomes  of  the  peace  offica 
wearing  tbe  same  skin?  The  powers  given 
by  statute  to  the  ccoidQctor  are  not  fbr  the 
purpose  <tf  enabling  his  empli^r  to  escape 
llablUty  for  his  acts,  but  to  enable  blm  bet- 
ter to  protect  its  property  and  inssengers 
from  tlie  tmlawfol  acts  of  others.  The  same 
may  be  said  of  Booney,  the  man  actually 
maUng  tbe  arrest.  If;  as  he  says,  be  saw 
plaintiff  drinking  beer  on  the  train  and 
flcHuid  htm  on  tbe  train  drunk,  be  was  jnstl' 
fled  In  arresting  him  and  taking  blm  to  Jail ; 
bot;  while  he  bad  Inddoitally  a  deputy 
■b^lff's  appointment,  he  was  neverthdess 
an  employs  of  defraidant  and  In  its  sencloe 
tor  the  purpose  of  protecting  Its  trains  and 
depots  from  lawlessness,  ^nie  d^utyahip 
and  badge  wen^  no  doiU>t,  given  blm  for  tbe 
parpose  of  mabllng  him  tbe  more  efficiently 
to  perform  tbe  duties  of  bis  emidoyment 
Wben  Booney,  tbe  depn^  sheriff,  led  plalur 
tiir  ftom  the  train  to  tbe  street  and  thoice 
to  the  Jail,  Rocmej,  the  watduian  of  defoid- 
ant,  also  led  blm  tber^  uid  It  was  Boon^, 
tbe  agait  of  defendant,  wbo  consented  that 
plaintiff  ml^t  be  charged  with  a  mnnldpal 
offense  Instead  of  a  violation  of  the  state 
law.  ■  So  that  If  these  employ^  of  defend- 
ant acted  ne^lgently  or  willfully  in  the 
premises  and  ejected  and  imprisoned  a  sober 
man  who  had  not  violated  any  law  of  the 
state,  which  fact  they  might  have  ascertain- 
ed by  reasonable  diligence,  the  tort  was  a 
cbntinnlng  one  including  all  ttie  dlsccmiforts 
the  JaU  in  which  he  was  conflned;  and 
tbe  mere  fact  that  the  conductor  and  watdi- 
man  were  also  pesos  offloers  will  not  rdleve 


the  defendant  of  liability  for  their  tortious 
acts.  Another  objection  was  to  the  ruling 
of  the  court  permitting  plaintiff  to  tesUfy 
as  to  bis  sense  of  humiliation  and  mortiflca- 
tion  on  account  of  being  publicly  ejected 
from  the  car.  It  Is  well  settled  that  except 
In  cases  of  slander,  breach  of  promise,  and 
the  like,  a  recovery  for  mental  suffering  nn- 
accompanled  by  physical  Injury  will  not  be 
permitted.  Adams  r.  Broslns,  69  Or.  613. 
139  Paa  729,  61  L.  B.  A.  (N.  8.)  3&  But 
tbe  same  authorltlea  dted  In  the  case  last 
referred  to  hold,  also,  that  where  tbe  tort 
is  accomiMuded  by  physical  injury  mental 
suffering  may  be  taken  Into  accoont.  In 
the  case  at  bar  tbe  ejection  was  accompanied 
with  some  degree  of  physical  force,  and.  If 
this  was  not  justified.  It  constituted  an  as- 
sault and  Involved  a  false  Imprisonment  of 
the  plaintiff.  Under  these  dreumstances 
the  testimony  was  relevant.  19  Cyc.  368. 

[7]  Another  alleged  error  was  the  ruling 
of  the  court  permitting  one  Workman  to  an- 
swer the  following  question:  "What  are 
your  haMts  as  to  tbe  use  of  Intoxicating 
liquor?"  Tbe  witness  rolled :  "I  claim  to 
be  a  good,  dean  athlete,  and  I  don't  drink 
any  liquor.**  Ordinarily  the  questloii  would 
bare  beat  Irrdevant,  though  It  can  hardly 
be  seen  how  tbe  answer  conld  have  affected 
the  case  one  way  or  the  other;  but  in  this 
particular  instance  the  witness  had  testified 
that  be  was  the  person  wbo  fnmlsbed  a 
bottle  at  ginger  ale  from  which  plaintiff 
drank  and.  wbldi  the  conductor  daimed  to 
have  been  beer.  Upon  cross-examination  he 
was  asked  where  be  got  the  ale,  wbat  slsed 
bottle  It  was  In,  and  how  many  bottles  be 
had  brought  with  him;  the  counad  asking 
him  this  question,  anKmg  others :  "Was  that 
really  ginger  ale»  or  was  it  a  sort  of  dry- 
county  ^nger  ale?"  Tbe  tendency  of  the 
cross-examination .  was  to  suggest  a  doubt 
as  to  tlw  truth  of  tbe  witness  statemmt 
that  the  .onitmits  iff  the  bottle  be  was  carry- 
ing and  tnm  wtalcta  plaintiff  drank  were 
really  n(Hilnt<nicatlng.  Under  the  drcnm- 
stancea  there  was  no  Iminvprlety  In  allow- 
ing the  witness  to  state  that  he  did  not  drink 
liquors  as  tending  to  show  the  Improbability 
ot  the  assnmptlon  that  he  was  carrying  In- 
toxicating liquor  In  bis  grip  or  drinking  it 
upon  tbe  occasion  in  question. 

[I,  I]  The  next  objection  Is  tb^  tbe  court's 
statement  of  tibe  Issues  to  tbe  Joxy  did  not 
eover  all  the  material  Issues..  Either  In  the 
prdlminary  statement  or  during  the  charge 
tiie  court  covered  all  tbe  material  Issuai 
made  In  the  pleadings.  That  presented  by 
defmdant  In  the  way  of  a  request  for  In- 
structions was  too  lengthy  to  be  of  value  to 
the  Jury,  being  practically  a  summary  of 
the  pleadings,  which  the  Jury  bad«wltb  them 
and  could  read  for  themselves.  Tbe  fact 
that  the  plaintiff  pleaded  guilty  to  a  diarge 
of  being  drunk  and'  disorderly  In  Vie  dty 
of  Huntington  was  not  a  material  averment 
In  the  answ^i  and  the  denial  thereof  la  the 
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reply  raised  no  material  lasne ;  and  the  rec- 
ord not  being  of  a  matter  between  the  same 
parties  U  not  conclusive  either  as  evidence 
or  as  an  estoppel.  It^  sole  value  la  as  evi- 
dence of  an  admission  contrary  to  tfie  plain- 
tiff's present  contention.  This  Is  supported 
by  the  following  authorities:  Freeman  on 
Judgments  (4th  Ed.)  |  319;  Black  on  Judg- 
ments (3d  Ed.)  (  529;  Yotmg  v.  Gopple,  S2 
HI.  App.  547;  Clark  v.  Irrin,  9  Ohio.  131; 
Jones  V.  Cooper,  97  Iowa,  735.  65  N.  W.  1000 ; 
Corbley  v.  Wilson.  Tl  IlL  2O0;  22  Am.  Rep. 
98.  In  Freeman  on  Jndcmeats,  supra,  the 
rale  and  reason  for  it  are-  thus  stated : 

"So  a  judgment  of  conviction  founded  npon  a 
plea  of  guilty  mar  be  received  in  a  dvil  action 
as  an  admission  by  tbe  defendant  of  the  facts 
confessed  by  his  plea;  but  this  is  menifestlj 
only  a  mode  of  proving  such  admission,  and  can- 
not be  regarded  as  estopping  tlie  defendant  from 
■bowing  that  notwithstanainz  such  confesdon 
and  conviction  he  was  not  guilty." 

To  tbe  same  effect  It  is  said  in  Black  on 
Judgments,  supra: 

"In  the  next  place,  a  criminal  sentence  may 
be  admissible  in  evidence  as  a  species  of  admis- 
sion, altfaongh,  strictly,  it  is  not  proper  to  be  re- 
ceived as  res  judicata.  Thus,  in  a  dvil  action 
for  assanlt  and  battery,  the  defendant  gave  in 
evidenccr  in  mitigation  of  damages,  the  record  of 
bia  conviction  in  a  criminal  court  on  an  indict- 
ment for  the  same  assault  and  a  receipt  of  the 
sheriff  for  the  fine  and  costs  of  the  prosecution. 
The  judge  eharged  that,  tbe  ceeord  of  such  con- 
vlction  having  been  given  in  evidence  by  tbe  de- 
fendant himself,  it  was  no  longer  a  matter  of 
doubt  tbat  an  assault  Iiad  been  committed,  and 
the  plaintiff  would  be  entitled  to  some  damages. 
And  herein,  it  was  held,  there  was  no  error.  On 
tbe  same  principle,  If  the  defendant  in  a  crindnal 
prosecQti<Hi  pleads  'guilty.'  the  record  of  such 
prosecntioa  and  plea  may  be  used  as  evidence 
against  bim  in  a  subsequent  dvil  action  involv- 
ing the  same  subject-matter  as  tending  to  prove 
the  act  or  fact  on  wfaich  the  indictment  was 
framed.  But  since  it  is  not  the  ta-iminal  judg- 
ment, but  the  plea,  or  rather  the  fact  of  his  hav- 
ing so  pleaded,  tbat  thus  becomes  evidence,  it  is 
not  conclusive  upon  him.  It  is  receivable  as  an 
admission  or  confession,  bat  it  may  be  contro- 
verted, and  must  be  wdgbed  by  the  jury." 

Respectable  authorit?  Is  found  supporting 
a  contrary  doctrine,  but  it  is  believ^  that 
the  better  rule  Is  that  herein  enunciated. 
Most  of  the  authorities  will  be  found  cited 
In  Erie  R.  Co.  v.  Reigherd,  166  Fed.  247,  92 
a  C.  A.  690.  as  reported  in  20  U  R.  A.  (N.  S.) 
285.  16  Ann.  Ca&  459. 

[10]  Other  objections  as  to  rulings  and  in- 
structions of  the  court  are  raised,  but  we 
consider  all  of  them  without  substantial  mer- 
it, save  the  exception  to  the  Instruction  of 
the  court  submitting  to  the  Jury  the  question 
as  to  re- infection  of  tbe  wound  arising  from 
exposure  in  the  Jail  and  the  damages  caused 
by  re-ampntatlon  and  loss  of  business.  Plain- 
tiff's original  injury,  as  shown  by  the  testi- 
mony, occurred  early  In  July,  1912.  and  was 
occasioned  by  bis  hand  becoming  entangled 
in  a  rope  Kpresumably  attached  to  a  horse), 
whereby  bis  wrist  was  cut  to  the  bone  and 
all  the  arteries  severed,  necessitating  the 
amputation  of  his  rigbt  baud  at  the  wrist. 
The  wound  never  completely  healed  and  con- 
tinued to  discharge  pus  and  pieces  of  necros- 


ed bone  up  to  the  time  he  started  to  Boise, 
about  the  17tb  of  October,  1912.  PlalntUT 
stayed  at  Boise  one  day  and  started  back  tbe 
next  evQilng,  and  was  arrested  at  Hunting- 
ton about  U  o'(dock  p.  m.  of  the  19tb  of 
October.  He  states  that  he  had  some  horses 
out  on  the  track  ^  Balsa  which  he  bad  leased 
out,  and  did  quite  a  lot  of  running  annmd, 
and  was  pretty  tired  when  he  got  on  the 
train;  that  there  was  a  spot  on  his  arm 
which  was  unhealed  and  discharging  pus, 
but  there  was  no  inflammation,  and  the  arm 
felt  all  ris^t  until  be  got  to  Huntington ; 
that  be  took  cold  in  the  wound  In  the  Jail, 
and  it  b^n  to  swell  and  got  worse;  and 
that  finally  It  had  to  be  re-amputated.  Work- 
man, the  next  witness  called,  stated  that 
when  plaintiff  got  on  the  train  at  Boise  he 
was  perfectly  sober,  but  said  he  was  tired 
out,  and  took  a  nap  once  In  a  while.  Mrs. 
Slmms,  of  Union,  testified  that  she  dressed 
plaintiff's  arm  when  he  was  starting  to  Boise, 
and  had  dressed  It  several  times  befbre; 
that  It  was  healing  nlc^ ;  that  there  was 
an  unhealed  spot  abont  as  large  as  a  ten-cent 
piece  from  whldi  a  little  pas  exuded  at  times* 
but  no  swelling  or  Inflammation;  that  when 
plaintiff  returned  bis  arm  was  a  great  deal 
worse  and  was  running  "quite  a  little  bit," 
and  continued  t9  grow  worse  until  the  second 
amputation ;  that  it  never  at  any  time  after 
the  first  amputation  ceased  entirely  from 
discharging  pus.  Dr.  Myers,  of  Union  (who 
Is  to  be  distinguished  from  Dr.  Myer,  of 
Baker,  who  performed  the  first  amputattoiO, 
was  called  as  a  witness  for  plaintifl^  ai^ 
testified  that  he  saw  the  plalntiff'a  arm  on 
July  7th,  before  the  first  amputation,  bia 
was  not  present  when  it  was  amputated ;  that 
he  dressed  the  wound  frequently  in  Augast 
and  possibly  fbr  the  last  time  early  In  Sep- 
tember, ttaoa^  he  hardly  thought  he  did  so 
at  BO  late  a  date  as  that;  tbat  several  small 
pieces  of  necrosed  bone  came  from  the  wound, 
and  It  WHS  still  discharging  some  pus  tbe 
last  time  he  dressed  It,  which  Indicated  sone 
Uud  of  InfecUffli;  that  at  that  time  he  mSr 
vised  plaintiff  not  to  have  tbe  otm  re-ampo- 
tated  for  a  whiles  beUevtog  that  vbm  all 
the  dead  bone  cam^  out  it  would  heal  of 
Itself.  He  was  then  asked  OuBe  questtow 
on  direct  examination: 

"Now,  doctor,  assnming  tbat  on  the  16th  or 
17th  of  October,  1912.  Mr.  Spain's  arm  bad  heal- 
ed over  with  the  exception  of  s  spot  about  the 
size  of  a  dime  which  was  scabbed  over  and  oe- 
casionaUy  some  pus  would  come  from  that,  but 
there  was  no  indication  of  swelling  or  innam- 
mation ;  and  further  assuming  that  on  the  20th 
day  of  October,  or  about  three  days  later,  this 
scab  on  the  end  of  his  arm  was  inflamed,  swot 
len,  and  sore— what  wonld  that,  in  your  a^tlion 
as  a  physician  and  surgeon,  indicate?  A.  It 
would  indicate  it  was  re-infected  from  some 
source  or  another;  that  might  indicate  a  lack  of 
drainage,  the  drainage  migbt  have  got  stopped. 
Q.  One  or  tbe  other,  or  both?  A.  Xes.  sir.  Q. 
You  say  it  might  indicate  it  had  been  re-in- 
fected? A.  Yes,  sir.  Q.  In  what  way  would  it 
be  possible  to  re-infect  itt  A.  It  might  be  cs»> 
temaUy  from  getting  In  «<Mt«et  with  the  dtrt. 
or  it  n^t  get  re-lnneted  tiuwgh  manlpidttiaaa 
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of  any  kind  that  would  catue  a  scattering  of  the 
Infeeuoa  aln^  present.  Q.  Assamtng  he  had 
been  handled  with  more  or  lees  violence  to  the 
extent  of  looaening  and  removing  the  bandage  bo 
either  it  might  have  become  re-infected  or  added 
infection  anse  from  that  cause  7  A.  That  vould 
depend  upon  whether  the  wound  was  actnally 
burt  or  not  at  the  time  from  an  internal  stand- 
point, and,  if  the  bandage  was  removed  from  an 
external  standpoint,  it  would  probably  be  re-in- 
fected externally.  Q.  Explain  to  the  jury  how 
this  would  get  Infected  by  a  removal  of  this 
bandage.    A.  That  could  be  done  simply  by 

f etting  external  dirt  into  the  wound.  Dirt  is  in* 
ectioua  that  has  not  been  sterilized.  Q.  What 
do  you  mean  by  a  scattering  of  the  liufection? 
A.  If  you  have  a  pocket  of  pus,  for  iDstance, 
there  ia  a  granulated  tissue  will  grow  that  will 
envelope  the  pus ;  if  you  get  that  injured  so  it 
breaks  up  that  granulated  tissue,  then  the  infec- 
«ioD  will  travel  into  new  uninjured  dssne.  Q. 
What  would  bring  that  about?  A.  By  rough 
usage  of  any  kind.  Q.  Would  it  require  very 
rough  usage  to  do  It?  A  TbiA,  depends  on  the 
stage  of  the  granulation." 

In  answer  to  questions  propounded  on 
cross-examination,  witness  stated  that.  If  tbe 
vpoond  was  onhealed  and  discharging  pus 
on  the  17tli  of  October,  the  same  condition 
voold  probably  continue  until  the  20th ;  that 
ii  tbe  dressing  applied  was  not  surgically 
dean,  that  la,  was  not  sterilized,  tbe  dressing 
Itself  might  cause  infection ;  tbat  a  Tinilent 
Infection  might  manifest  itself  in  24  hours, 
wbUe  a  more  simple  type  might  run  4  or  5 
days  and  then  manifest  Itself  very  sudden- 
ly. Now  from  this  testimony,  which  Is  whol- 
ly from  plaintiff's  witnesses,  there  may  he 
drawn  several  inferences:  (1)  Tbat  the  In- 
flammation which  ensued  upon  tbe  21st  was 
a  mere  phase  of  an  infection  already  shown 
to  exist  In  the  wound ;  (2)  that  It  arose  from 
plaintiff's  activities  around  the  race  track  at 
Boise;  (3)  that  It  came  from  unsterillzed 
dressings  applied  by  Mrs.  Simms  before 
plalntifTs  departure  to  Boise;  or  (4)  tliat  It 
arose  from  unsanitary  conditions  easting  In 
tbe  Jail  at  Huntington.  There  is  no  evidence 
whidi  has  a  tendency  to  show  from  which  of 
these  causes  the  subsequent  aggravated  con- 
dition arose.  It  might  have  been  from  any 
oae  of  them,  or,  If  there  exists  any  reason 
to  differentiate,  the  first  of  the  possible  caus- 
es «ould  seem  tbe  most  probable,  as  there 
can  be  no  question  under  plalntifTs  own  tes- 
timony but  that  some  Infection  resulting  In 
a  discharge  of  pus  existed  at  the  time  he  left 
for  Boise.  Tbat  bis  arm  was  not  In  an  en- 
tlrtiy  satisfactory  condition  while  at  and  re- 
turning from  Boise  is  shown  by  his  com- 
plaint, wlilch  alleges  that  be  was  "suffering 
from  a  recently  amputated  arm  and  was  then 
on  his  way  to  consult  bis  regular  physician." 
Wben  tbe  evidence  leaves  the  case  in  such  a 
situation  tbat  tbe  jury  will  be  required  to 
peculate  and  guess  which  of  several  possi- 
ble causes  occasioned  the  injury,  tbat  part  of 
the  case  should  be  wlthdravni  from  their  con- 
cdderatton.  Armstrong  v.  Town  of  Cosmo- 
polis,  32  Wash.  110,  72  Pac.  1038.  So  far  as 
the  wrongful  arrest,  detention,  and  Imprison- 
ment, and  the  filthy  condition  of  the  Jail,  are 


concerned,  tbe  plaintiff  made  a  case  suflldent 
to  go  to  the  Jury ;  but  the  court  should  have 
withdrawn  from  their  consideration  tbe  sub- 
ject of  the  effects  of  these  acts  upon  the  oon- 
dltlon  of  plalntUTs  arm  as  constituting  an 
element  in  plalntifTs  recovery. 

[11,12]  There  Is  one  other  objection  urged 
to  whlcfa,  as  It  Involves  a  question  of  general 
Interest,  we  will  advert.  ^Is  Is  the  attempt 
by  defendant  to  show  by  tbe  affidavit  of 
three  dissenting  jurors  that  tbe  verdict  was 
arrived  at  by  taking  the  aggregate  of  each 
Juror's  estimate  of  damages  and  dlvldlog  It 
by  nine;  tbe  quotient  thus  obtained  having 
been  previously  agreed  upon  as  tbe  amount 
that  should  stand  as  a  verdict  It  has  been 
so  often  held  a  quotient  verdict  Is  iU^l 
tbat  a  citation  of  authorities  on  tbat  point  is 
unnecessary.  Neither  Is  it  necessary  to  cite 
authorities  to  the  effect  that  the  affidavits  of 
Jurors  will  not  be  received  to  impeach  such 
a  verdict.  Tbe  distinction  attempted  to  be 
made  by  counsel  between  affidavits  made  by 
Jurors  where  a  unanimous  verdict  Is  requir- 
ed, and  cases  where  the  affidavits  are  made 
by  nonconcurrlng  Jurors  under  statutes  such 
fls  ours,  where  three-fourths  of  the  jurors 
may  return  a  verdict,  finds  no  support  In  the 
authorities.  Tbe  rule  is  tbe  same  in  either 
case.  Marvin  v.  Tates,  26  Wash.  60,  66  Paa 
131;  Saltzman  t.  Sunset  Telephone  & 
graph  Co.,  125  Oal.  501.  68  Pac.  169. 

For  tbe  error  heretofore  noted,  the  judg- 
ment iB  reversed,  and  a  new  trial  directed. 


(78  Or.  612) 

CAMPBELL'S  ACTOMA'HO  SAFETT  GAS 
BURNER  CO.  V.  HAMMER  et  aL 

(Supreme  Court  ol  Oregon.  Dec:  21, 191S.) 

L  JVDOHBNT  ^»720— Ck»N0I,U8XVKNS8B— Res 

Judicata. 

Tbe  rule  of  res  judicata  demands  that  all 
matters  shall  be  settled  and  determined  1q  the 
same  suit  or  action  if  they  can  be  legally  Joined, 
and  a  final  jndgmrat  on  the  merits  bars  sahse- 
gcent  legal  proceedings  upon  the  same  cause  of 
action,  not  only  as  to  the  issue  adjudicated,  but 
as  to  all  issues  which  might  have  been  adju- 
dicated, bnt  when  a  cause  of  action,  or  the 
ground  of  defense.  Is  founded  upon  a  different 
claim  or  demand,  tbe  former  judgment  is  con- 
clusive only  as  to  matters  actually  litigated. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
CenU  Dig.  g  1261;  Dec.  Dig.  •$=9720.] 

2.  Joint  ADviimiBEs  «»1,  4— Pbooebdzhos 

— FID0GXABT  ReLATIOH. 

Where  several  persons  were  appointed  by 
a  corporation  as  sole  agents  to  sell  its  stock  and 
thar  united  efforts  resulted  in  a  disposition  of 
the  stock,  a  fiduciary  relation  tantamount  to 
a  partnership  was  created;  for,  in  the  absence  of 
any  showing  to  the  contrary,  it  must  be  pre- 
sumed that  each  party  had  an  equal  share  In  the 
enterprise,  was  compelled  to  bear  a  ratable  part 
of  the  burdens  sustained,  and  permitted  to  shaze 
equally  In  the  profits. 

[Ed.  Note.— For  other  cases,  see  JtHnt  Adveu- 
tvrea,  Cent  Dig.  8§  1,  3-6;  Dec.  Dig.  «=al,  4.] 

3.  EOTirrr  ®=»21—Jubis diction. 

Courts  of  equity  have  jurisdiction  over  ail 
tmsts  for  the  purpose  of  settlement  and  ac- 
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coantinf,  and  the  extotcnee  of  anr  confideo- 
tinl  or  fiduciary  relation  ia  mffljdent  to  invoke 
sii<>b  jurisdiction  wheoeTer  cma  part;  is  bound 
to  account  to  others. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §8  48,  49;  Dec  Di«r.  ^21.] 

4.  Equity  ^=>46— Jdbisdictioh— Reicedt  at 
Law. 

The  remedy  at  law  which  will  defeat  the 
maintenance  of  a  suit  In  equity  must  be  aa  foil 
and  as  efficient  as  the  equitable  remedy. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Die.  H  101*  152.  U7.  169-163;  Dea  Dig.  «=> 
46.] 

6.  JuDOUENT  *=»586—OoNci.r8iVENBe8— Mat- 
ters CONCLDDED. 

Plaintiff  corporation  appointed  four  Indl- 
vidaals  as  sole  agents  to  sell  its  stock.  Two  of 
the  four  assigned  their  Interest  to  otheis.  After 
the  stock  was  sold  and  the  corporation  became 
liable  for  commissions,  three  of  the  joint  agoits 
asftlKTied  their  Interests  to  three  other  xtersons, 
while  the  fonrth  agent  was  adjudicated  a  bank- 
rupt The  persons  oititled  to  commissions  en- 
tered into  a  contract  with  their  attorney  to 
pay  him  30  per  cent  of  all  sums  recovered. 
Two  of  the  four  claimants  compromised  and  ex- 
ecuted releases  before  a  suit  by  the  attorney 
ag^nst  the  corporation  was  tried.  Held,  that 
the  corporation,  after  making  settlement  and 
procuring  assignments,  might  have  set  them  up 
as  a  defense  in  the  original  suit,  yet  its  failure 
wtn  not  preclude  a  aubseqaent  suit  to  enjoin 
execution  on  behalf  of  the  attorney  who  claimed 
a  percentage  of  the  judgment  on  the  causes  of 
action  assigned;  for  the  legal  remedy  waa  not 
so  extensive  as  the  equitable. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {}  1062-1064,  1067,  1073,  1084,1085, 
10U2-10U5.  baZi  Dec.  Dig.  «=»58EiJ 

6.  ATTOsnKT  AND  CXJMST  ^=^189  —  OOlCPBO- 
UISB. 

An  attorney  having  no  Hen  on  a  cause  of 
action  prior  to  judgment,  it  may  be  compromised 
without  bis  consent  and  the  adTerae  party  is 
not  liable  unless  guilty  of  frand. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Cl'mt,  Cent  Dig.  H  407-411;  De&  Dig.  «=> 
189.] 

In  Bane  Appeal  from  Circuit  Gonrt,  Hult- 
nomab  Connty;  Robert  O.  Morrow,  Judge. 

Suit  bj  the  CampbeU*B  Automatic  Safety 
Oaa  Burner  Company,  a  corporation,  i^alnst 
Bertha  E.  Hammer  and  others.  From  a  de- 
cree of  dismissal,  plaintiff  appeals.  Beversed 
and  decree  entered  tor  plaintiff. 

This  la  a  suit  to  enjoin  the  Issnlng  of  an 
execution,  to  restrain  a  levy  thereunder,  and 
to  compel  the  cancellation  of  a  judgment 
The  cause,  being  at  issue,  was  tried  upon  a 
stipulation  of  facta  to  the  effect:  That  on 
October  26, 1900,  a  written  contract  was  sign- 
ed by  the  plaintlflF,  a  corporation,  which  for 
brevity  will  be  called  the  Gas  Company,  and 
Henry  G.  Sonnemann,  George  C.  Mourer, 
George  R.  Baker,  and  George  W.  Morgan, 
whereby  the  Gas  Company  stipulated  to  issue, 
sell,  and  deliver  to  them  6,000  shares  of  its 
capital  stock  for  $42,000.  That  this  contract 
was  subsequently  modified  by  an  oral  agree- 
ment, by  the  terms  of  which  the  persons 
named  were  appointed  sole  agents  of  the  Gas 
Company  to  sell  Its  stock,  and  were  to  re- 
ceive as  their  commissions  all  sums  obtained 
therefor  In  excess  of  ¥7  a  share.  That  Baker 


and  Morgan  with  ttie  consent  of  aU  the  par- 
ties, transferred  their  respective  interests 
Is  the  contract  to  Ij.  C.  Hammer  and  H.  G. 
Laker.  That  the  two  latter,  Sonnemann  and 
Mourer,  sold  6,^  shares  of  stock  at  $10  a 
share,  and  turned  over  $60,330  In  money  and 
promissory  noto^  whldi  instruments  were 
received  as  cash  by  the  Gas  Company,  which 
agreed  to  pay  the  commission  at  the  maturi- 
ty of  the  notes,  but  not  conditioned  upon  their 
payment  That  Hammer,  Mourer,  and  Luker 
each  assigned  his  Individual  Interest  in  the 
commissions  so  earned  to  the  defendants 
Bertha  B.  Hammer,  Harry  O.  Mourer  and 
Jesse  C.  Luker,  respectively,  of  which  trans- 
fers the  Gas  Company  was  notlfled.  That  by 
consideration  of  the  District  Court  of  the 
United  States  tor  the  District  of  Oregon,  H. 
G.  Sonnemann  and  others  were  adjudicated 
bankrupts,  and  the  defendant  A.  A.  Cunning- 
ham was  elected  trustee  of  their  estates,  and 
duly  quallded  for  the  trust   That  the  Gas 
Company  paid  all  the  commissions  so  earned, 
exo^t  $iB373.43,  to  collect  which  the  persons 
«itltled  thereto  entered  into  a  contract  with 
the  defraidant  Robert  J.  Upton,  an  attorney, 
stipulating  to  pay  him  SO  per  cent  of  all 
sums  of  money  that  he  mlj^t  recover  on  ac- 
count thereof.  That  he  commenced  an  actim 
in  February,  1012,  In  the  drcnlt  court  of  the 
state  <^  OregCHi  for  Multnomah  county,  m 
behalf  of  Bertha  B.  Hammer  and  others 
against  the  Gas  Company,  to  recover  the  re- 
mainder of  the  commissions.  That  before  an 
answer  was  filed  in  that  action  Harry  G. 
Mourer,  ime  of  the  pdaln tiffs  therein,  in  con- 
sideration of  $600,  settled  with  the  Gas  Com- 
pany, representing  to  it  that  his  attorney  was 
a  Mr.  Blatchl^,  who  was  In  Southern  Ore- 
gon and  did  not  expect  to  return,  upon  whldi 
statement  the  Gas  Company  relied,  overlocA- 
ing  the  fact  that  Mr.  Upton  was  the  attor- 
ney of  record  of  all  the  adverse  parties.  That 
this  latter  attorney  thereupon  notified  the 
Gas  Company  that  he  represented  all  the 
plaintiffs  in  that  action,  and  that  settlements 
with  such  clients  should  be  made  with  him. 
That  upon  receiving  such  notice  the  Gas  Com- 
pany wrote  Jesse  C.  Luker,  with  whom  It  had 
been  negotiating,  Informing  blm  of  the  notice 
BO  given,  and  received  from  him  a  letter, 
stating  that  Mr.  Upton  was  not  his  attorney, 
but  he  believed  his  father,  U.  G,  Luker,  bad 
employed  Mr.  Upton  in  the  transaction  ot 
some  business  not  connected  with  or  relating 
to  the  commissions.    That  relying  upon  the 
statements  contained  in  the  letter,  the  Gas 
Company  settled  with  J^ise  C.  Luker  for  the 
sum  of  $250.  That  neither  Hariy  G.  Mourer 
nor  Jesse  C.  Luker  has  any  property  that  ia 
subject  to  execution.   That  after  these  set- 
tlements were  made  the  Gas  Company  filed 
its  answer  In  the  action  against  it,  but  mode 
no  mention  of  the  compromises  which  had 
been  made  with  Mourer  and  Luker.  That  the 
action  referred  to  was  tried,  and  judgment 
rendered  for  the  remainder  of  the  commla- 
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■Ions,  or  $6,873.43,  against  the  Gas  Company, 
whi<di  appealed  tlieriBfnHD,  whereupon  the 
Judgment  was  modified  as  to  the  date  from 
whlt^  the  Interest  was  to  be  computed,  but 
In  all  other  reqpects  afDrmed.  Hammer  r. 
Campbell's  Gas  Burner  Co^  144  Pac.  S96. 
Tb&t  Oie  mandate  hav^  been  entered  In  the 
lower  court,  the  Gas  Company  paid  to  the 
<Aetk  of  that  court,  for  Bertha  E.  Hammer 
and  A.  A.  Cmmln^m,  trustee,  one-half  of 
Qie  Judgment  and  Interest,  and  all  the  costs 
and  disbursements,  and  thereupon  requested 
Mr.  Upton,  who  had  received  the  money  for 
his  clients,  to  cancel  the  Jut^ment,  but  he 
reused  to  compdy  therewith.  That  If  the 
court  should  find  Mr.  Upton  entitled  to  re- 
cover from  the  Gas  Company  the  entire 
amount  of  his  attom^s  fee  due  from  Hany 
G.'  Uourer  and  Jesse  0.  Lnker,  he  should  be 
awarded  80  per  cent  of  one-half  of  the  judg- 
ment referred  to;  If,  taowerer,  he  should  be 
found  to  be  entitled  to  reoorer  on  Loker's  ac- 
count only,  he  shoold  reoelye  80  per  crait  ct 
llTe^lzths  <^  that  part  at  uie  Judgment ;  and 
If  <m  Mourer's  account  only,  be  Should  be 
stven  80  per  eent  of  <me4lxth  ct  that  portion 
fliereof. 

Predicated  upon  this  agreed  statement  of 
facts,  the  defendants'  counsel  moved  to  dl»* 
miss  the  suit  mi  Uie  grounds :  (1)  That  there 
la  no  equity  bt  the  bill;  (2)  that  the  com- 
Xdalnt  does  not  state  facts  sufficient  to  constl- 
tute  a  cause  of  suit ;  (3)  that  no  existence  of 
a  partnership  os  Joint  venture  on  the  part  of 
the  defendants  Is  alleged ;  (4)  that  no  unset- 
tled accounts  are  averred  to  subsist ;  (6)  that 
no  reason  for  an  accounting  is  stated;  and 
(S)  that  the  prayer  of  the  complaint  does  not 
seek  any  settlement  of  acconnt&  This  mo- 
tion was  sustained,  the  suit  dlnulssed,  and 
the  plaintiff  appeals. 

Jno.  C.  Jenkins,  of  Portland  (Jenkins  & 
Crawford,  of  Portland,  on  the  brief),  for  ap- 
pellant Robert  J.  Upton,  of  Portland  (Lisle 
A.  Smith  and  James  N.  Davis,  both  of  Port- 
land, on  the  brief),  for  respondenta 

MOOBE.  a  J.  (after  stating  the  facts  as 
above).  [1  ]  The  Important  question  to  be  con- 
sidered Is  whether  or  not  the  failure  of  the  Gas 
Company  to  allege  in  its  answer.  In  the  law 
action  to  recover  commissions^  the  settle- 
mmts  made  with  Harry  G.  Monrer  and  Jesse 
C.  LukOT,  wbidl  compromises  were  consum- 
mated before  that  plea  was  Interposed,  pre- 
clndea  the  Gas  Company  from  maintaining 
this  suit  The  rule  of  res  Judicata,  which 
was  designed  to  promote  the  peace  of  society, 
allows  to  each  party  a  day  in  court  and  de- 
mands that  In  the  trial  of  issues  between  the 
same  parties  all  matters  of  Judicial  contro- 
vwsy  Shan  be  settled  and  determined  in  the 
same  suit  or  action,  . if  such  causes  can  Ic^I- 
ly  be  Joined  and  an  opportunity  is  afforded  to 
l^ead  them.  As  a  corollary  dedncible  from 
this  l^^al  prindple,  it  follows  that  If  a  final 
Judgment  la  mdered,  or  a  decree  given  on 


;  the  merits,  it  Is  c<mdnslve  u  to  the  rights 
of  the  parties  and  bars  all  subsequent  legal 
proceedings  betwew  them  upon  the  same 
cause  of  action  or  suit  not  only  as  to  tlie 
Issues  actually  adjudicated,  but  also  as  to 
every  other  matter  Uiat  might  have  been  put 
f(Hth  and  decided  as  relating  thereto  or 
necessarily  associated  therewith,  either  as  a 
cause  of  action  or  a .  ground  of  defense. 
When,  bowevw,  the  otnse  of  suit  <n>  action 
or  the  ground  of  defense  therein  is  founded 
upon  a  different  claim  or  denund,  tlie  for- 
mer Judgment  or  decree  constitutes  an  es- 
toppel only  as  aminst  matters  actually  liti- 
gated. Barrett  v.  Falling,  8  Or.  162;  Ap- 
plegate  V.  Dowell,  IS  Or.  613,  616.  16  Pac. 
651;  La  Follett  r..Mitchell,  42  Or.  460^  6» 
Pac.  910,  86  Am.  St  Bep.  780;  NeU  v.  Tol- 
man.  13  Or.  260,  7  Pac.  103;  MorrlU  v.  Mor- 
rill. 20  Or.  96,  25  Pac  862.  U  L.  B.  A.  155. 
28  Am.  8t  Bep^  95;  Belle  v.  Brown,  37  Or. 
688,  61  Pac:  1024;  White  v.  Ladd,  41  Or.  824, 
68  Pac  789.  93  Am.  St  Bep.  732;  Bnckman  v. 
Union  By.  Co^  46  Or.  678.  78  Pac  748,  09  L. 
B.  A.  480 ;  Yuen  Suey  v.  Fleshman.  66  Or.  606. 
133  Pac  803,  Amb  Gas.  1915A.  1072;  Colgan 
V.  Farmers^  ft  Mechanics'  Bank.  60  Or.  367. 
188  Pac  lora 

[2-1]  The  persons  KppabAB^  sole  agents  by 
the  Gas  Company  to  sell  ite  stock  may  not 
have  formed  a  partnership,  but  their  united 
efforts  to  effect  such  disposal  of  the  prin- 
cipal fund  of  the  corp(natl<m  made  eadi  a 
participant  In  a  Joint  venture  which,  as  be- 
tweoi  them,  created  a  fiduciary  relation 
tantamount  to  a  lurtuorship.  In  the  absence 
of  any  ehowing.to  the  contrary,  it  must  be 
presumed  that  each  party  engaged  therein 
had  an  equal  Interest  in  the  enterprise,  was 
comp^ed  to  bear  a  ratable  part  of  the  bur- 
dens imposed  and  the  losses  sustained,  and 
permitted  to  share  an  equitable  part  <k  the 
profits  derived  from  pursuing  the  businesa 
22  Am.  ft  Eng.  Eacy.  Law  (2d  Ed.)  101;  23 
Gyc  469;  Gins  v.  Cofflnberry,  89  Or.  414.  65 
Pac  868;  Ellers  Music  House  v.  Belne,  65 
Or.  598,  133  Pac  788.  All  the  commissions 
having  been  earned  before  any  interests 
ther^  were  assigned  to  Harry  6.  Mourer 
or  Jesse  C  Luker,  the  Joint  venture  had  thus 
terminated,  and  each  succeeded  to  all  the 
rights  and  became  subject  to  all  the  burdens 
resting  upon  his  assignor.  It  is  fairly  to  be 
inferred  from  the  agreed  stetement  of  facts, 
hereinbefore  referred  to,  that  If  no  settlement 
or  compromise  bad  been  made  Jesse  O.  Luker 
would  have  been  entitled  to  five-twelftlu  and 
Harry  G.  l^ourer  to  one-twelftb  of  the 
amount  of  the  Judgment  rendered  against 
the  Gas  Company.  This  stipulation  of  facts 
rebuts  the  presumption  of  an  equal  Interest 
of  their  assignors  In  the  commissions  bo' 
earned. 

"Courts  of  equity,"  says  an  author,  "have  ja- 
rlsdictioa  over  all  trusts  tor  tbe  purpose  of 
compelling  an  accoantiofri  and  the  exiatence  of 
any  con6dential  or  fiduciary  relation  Is  suffi- 
cient to  iDvcdce  sndi  jurisdiction  whenever  the 
doty  arising  out  of  such  relation  rests  upon  one 
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of  the  parties  to  vendee  an  account  to  the  oth- 
er." 1  a  J.  621. 

Another  text-writer,  dlscuaaiiig  tills  matter, 

observes: 

"In  the  abseoce  of  statutory  provisions  on  the 
subject,  a  court  of  eqai^  has  exdusive  jarisdic- 
tion  of  actions  toe  the  du8oIuti<m  and  aettlement 
of  partnerships.**   80  Cyc.  TIO. 

The  remedy  at  law  which  will  defeat  the 
DiaiDtenance  of  a  suit  In  equity  must  be  as 
full,  adequate,  complete,  ■  and  efficient  as  is 
the  means  which  the  violation  of  a  light 
Is  prevented,  redressed,  or  compensated  in 
the  latter  forum.  South  Portland  Land  Co. 
V.  Munger,  36  Or.  457,  54  Pac  815,  60  Pac.  5 ; 
Benson  t.  Keller,  37  Or.  120,  60  Pac.  918; 
WoUmberg  t.  Rose,  41  Or.  314,  68  Pac.  804 ; 
HaU  T.  Dnnn,  52  Or.  475,  97  Paa  811,  25  U 
B.  A.  (N.  8.)  198 ;  Dose  v.  Beatie,  02  Or.  808. 
128  Pac.  383,  125  Pac.  277. 

The  relation  existing  between  the  persons 
jointly  engaged  In  selling  the  corporate  stock 
being  fldudary  and  In  the  nature  of  a  part- 
nership, the  dissolution  of  whi<A,  and  the 
settlement  of  the  accounts  thereof,  could  be 
secured  only  in  a  court  of  equity,  the  Qaa 
Company  was  not  obliged  to  allege  In  Its  an- 
swer in  the  law  action  the  fact  of  the  assign- 
ments which  It  had  secured..  It  is  possible 
that  after  interposing  an  answer  In  tliat  ac- 
tion the  Gas  Company,  as  plaintiff,  could 
have  filed  a  cross-bill  in  equity  and  set  forth 
such  asrignments,  and  thereby  secured  a 
stay  in  the  prosecution  of  the  action  until 
the  suit  was  finally  determined.  O.  U  S 
390.  It  was  not  essential,  howeTer,  that 
such  a  course  of  practice  should  hare  been 
pursued,  for  a  party  may  safely  rely  upon 
a  legal  defense  In  an  action  without  being 
precluded  from  asserting  his  equitable  right 
in  an  original  suit  Hill  t.  Cooper,  6  Or,  181 ; 
Starr  v.  Stark,  7  Or.  600 ;  Spaur  7.  McBee, 
19  Or.  76,  23  Pac.  818;  McMahan  t.  Whelan, 
44  Or.  402,  75  Pac  716;  Fire  AssodaUon  t. 
AUesina,  45  Or.  164,  77  Pac.  123;  Clark  v. 
Hindman,  46  Or.  67,  70  Pac.  56;  Bowsman 
T.  Anderson,  62  Or.  4S1,  123  Pac:  1082,  125 
Pac.  270. 

We  consider,  therefor^  that  the  answer  of 
the  Gas  Company  In  the  action  against  it  to 
recover  commissions  did  not  bar  the  main- 
tenance of  this  suit  The  stipulation  of 
facts  seems  to  concede  that  the  only  ques- 
tion involved  In  this  suit  Is  the  ri^t  of  the 
attorney  to  recover  bis  stipulated  compensa- 
tion with  respect  to  the  claims  so  assigned, 
notwithstanding  th^  transfer. 

[>]  An  attorney  has  no  lien  for  his  serv- 
ices before  Judgment  or  decree,  and  until 
such  final  determination  of  the  cause  has 
been  made,  the  client  may  compromise  the 
case  without  reference  to  any  contract  with 
the  attorney.  Jackson  v.  Steams,  48  Or. 
25,  84  Pac.  798,  5  U  K.  A.  (N.  S.)  390.  In 
Steams  v.  WoUenberg,  51  Or.  88,  92,  92  Pac. 
1079.  1080  (14  L.  B.  A.  [N.  S.]  1095).  In  dis- 
cussing this  subject,  it  la  said: 


would  appear  tJierefmre  that,  where  then 
Is  no  lien  upon  the  cause  of  action,  eitfaer  Iv 
contract  or  by  statute,  the  plaintiers  attorney 
has  no  vested  right  which  the  court  is  bound  to 
protect  at  the  request  of  the  attorney;  but  even 
then  the  court  may,  in  Its  di8creti(Xi,  exercise 
such  arbitrary  power,  and  doubtless  will  do  so, 
when  it  can  see  that,  through  the  exercise  of 
the  usual  and  oidtnar;  powers  vested  in  a  court 
over  its  Judgment  as  to  the  form  and  effect  there- 
of, or  as  to  its  satisfaction,  it  may  aid  the  ntr 
tomcy  in  the  ctrflection  of  his  fees. 

'nie  autboril7  at  a  court  thus  to  protect 
an  attorney  from  an  act  of  bis  dlent  In  as- 
signing or  compromising  a  cause  of  salt  or 
action  mnat  necessarily  depend  upon  the  cli- 
ent's fraud,  which,  to  become  available  as 
a  ground  of  nUef.  must  have  beoi  knowliigly 
participated  In  by  the  adverse  party  wbo  oe- 
cared  the  transfer  or  settlemoit  of  tlie  de- 
mand. An  examlnatl<m  of  the  agreed  state- 
ment of  facts  upon  this  subject,  as  herein- 
before detailed,  falls  to  show  any  trandaloit 
acts  or  conduct  wbidi  would  warrant  a  court 
of  equity  In  ImQoalng  upon  the  Oaa  Com- 
pany any  part  of  Hr.  Upton's  fees  predicated 
upon  the  assignments  so  made.  The  decree 
will  therefore  be  reversed,  and  one  entered 
here  granting  the  relief  prayed  for  In  the 
complaint. 


MirCHBLL  et  al.  v.  COACH. 

(Supreme  Court  of  Oregon.    Dec  21,  1915.) 

L  Appeal  akd  E^ob  €=>667  —  Rscobd  om 
AppeaI/— Betubn  or  Notio»— Oohclusivs- 

NESS. 

The  return  of  service  of  notice  of  appeal 
as  included  in  the  transcript  cannot  be  contra- 
dicted or  impeached  by  extraneous  evidence, 
so  that  an  indorsement  on  the  notice,  "FUed 
July  19,  1916i,"  is  conclusive. 

[Ed.  Note, — For  othn-  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2862,  2868;  Dec.  Dig.  «=» 
667.] 

2.  Appeai.  and  Bbxob  ^»S87  —  Bboobo  oh 
Appeal— Defect  nc  Unnnsuina  —  Tdb 

roB  Objection. 

Since  the  filing  of  tbt  nndertaklng  on  ap- 
peal is  not  jurisdictional,  a  motion  attacking 
it  for  defect  in  tinw  et  filing  must  be  61ed 
within  10  days  of  the  fiUng  of  the  nndertaUog, 
as  required  by  BuU  23  (U7  Pac.  xii),  or  it  is 
deemed  waived,  so  that  a  motion  filed  Decem- 
ber 3d,  attacking  an  undertaking  filed  AukosC 
10th  on  the  ground  that  it  was  filed  too  late, 
cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  AmmsI  and 
Error.  Cent  Dig.  |f  2064-2O7Ot  DeeTS^  •» 
387.1 

3.  Appeai.  and  Eabob        40^Bccobd  oir 

ApPBAI^AMEN  DlfENT. 

Where  tlw  return  et  servioe  of  a  notice  cC 
appeal  docs  not  eonfum  to  tbe  faets.  It  nay  ea 
motion  be  amended. 
[Ed.  Noteb— Fot  other  eases,  see  ^meal  tad 

Error.  Cent  Dig.  {  2184;  Dee.  Dig. 

In  Banc.  Appeal  trom  Circuit  Ooort,  Cms 
County;  John  S.  Coke,  Jsdga 

Action  by  W.  J.  MltcbeU  end  1^  a  Oar- 
penter,  doing  business  under  tbe  firm  Bsae 
and  style  of  Coast  Detective  Bureau,  against 
J.  W.  Coacb.  Heard  on  motton  to  disnries 
dtfendant's  aweal  for  want  of  con^llance 
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with  statute  as  to  time  of  flllng  notice  at  ap- 
peal and  undertaking.  Motion  denied. 

P.  J.  Feeney,  of  San  Lnis  ObUpo,  Cal.,  and 
Hammond  &  Derbyshire,  of  Nortb  Bend,  for 
appellant.  C.  F.  McKnlg^t,  of  Marsbfleld. 
for  resiwndent. 

BBNSON,  J.  Tbis  Is  a  motion  to  dismiss 
the  appeal  npon  tbe  grounds:  (1)  That  the 
appellant  has  failed  to  serve  or  file  his  no- 
tice of  appeal  within  the  time  prescribed  by 
law;  (2)  that  the  undertaking  on  appeal 
was  not  filed  within  the  time  prescribed  by 
the  statute.' 

[1]  The  notice  of  appeal  as  it  appears  In 
the  transcript  contains  tbe  following  proof 
of  service: 

"State  of  Or^on,  CkMs  Coouty— ss.:  I  here- 
by certifr  that  I  served  this  notice  of  appeal 
upon  C  F.  HcKnlf^t,  attorney  for  plaintiffs, 
at  Com  county,  Onvon,  on  the  l9th  day  of 
July,  1915.  A.  8.  Hamaumd,  Attomqr  tot 
D^eadant" 

The  notice  is  also  indorsed  as  filed  on  Jnly 
19,  1916,  which  is  conceded  to  be  within  the 
statutory  time,  the  Judgment  having  been 
entered  ou  May  20,  1915 ;  but  plaintiff  seeks 
by  afiSdavita  to  show  that  as  a  matter  of 
feet  it  was  not  filed  until  July  20th.  This 
court  has  held  that  the  transcript  as  filed 
here  cannot  be  contradicted  or  impeached  by 
extraneous  evidence.  Rodman  t.  Manning, 
50  Or.  607,  93  Pac.  866. 

[2]  As  to  the  date  of  filing  the  undertak- 
ing, it  is  sufficient  to  say  that  It  was  served 
upon  plaintiff  on  August  9,  191S,  and  filed 
August  10,  1915,  while  the  motion  atta<ddng 
it  was  not  filed  until  December  3,  1915. 
Since  the  filing  of  the  undertaking  is  not  ju- 
risdictional (Dowell  V.  Bolt,  46  Or.  90,  75 
Pac.  714),  it  fails  within  the  Influence  of  rule 
23  of  this  court  (M  Or.  023.  117  Pac.  US), 
which  says: 

"All  motions  must  be  filed  within  ten  days 
after  a  party  or  his  counsel  obtain  knowledge 
of  an  allesed  failure  of  tiie  advsse  party  or 
his  coansel  to  cranply  with  the  reqniremenCa 
of  the  statute  or  with  the  rules  of  this  court. 
Any  neglect  to  file  a  ntoti<m  within  such  time 
will  be  deemed  a  waiver  of  all  defects,  except 
matters  of  jurisdiction.*' 

[3]  Referring  again  to  the  proof  of  service 
of  the  notice  of  appeal,  the  defendant  has 
filed  a  counter  motion  for  leave  to  amend  tbe 
same  to  conform  to  the  fact  The  case  comes 
strictly  within  the  rule  declared  In  the  case 
of  Barbre  v.  Goodale,  28  Or.  468,  88  Pac  67, 
43  Pac  378.  and  the  amendmebt  is  therefore 
allowed. 

The  motion  to  dlsmlsa  la  denied. 

(78  Or.  439)  ' 

FBBTLAND  t.  OAMTBAI^L  «t  aL 
(Sapfcme  Oonrt  of  Or^on.    Dec  21,  1016.) 

1.  JuDQMENT  «»189  —  VAoanoiv-^IurrAEB— 

•  •Discretion." 

The  discretiOD  accorded  the  trial  judge  by 
I#.  O.  L.  S  1-03.  to  relieve  a  party  .from  a  judg- 
ment taken  against  him  through  bis  mistSLke^  in- 
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advertence,  surprise,  or 'excusable  neglect,  Is  a 
le^al  discretion,  to  be  exercised  in  accordance 
with  tbe  spirit  of  the  law  and  in  a  manner  to 
subserve,  and  not  defeat,  the  ends  of  justice. 

[Ed.  Note^— For  other  cases,  see  Judgment. 
Cent  Dig.  H  265-268;  Dec  Dig.  «s3m 

Toe  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Discretion.] 

2.  JnoomNT  «=>670— Bab— NoNSDiT. 

Plaintiff  failing  to  appear  .at  the  trial,  and 
no  good  reason  for  final  determination  of  the 
cause  being  shown,  the  appropriate  remedy  of 
defendants,  if  desirine  a  judgment,  is  by  non- 
suit, as  provided  in  L.  O.  L.  j  182,  subd.  3, 
which,  by  provision  of  section  184,  does  not  bar 
another  aobcMi  for  the  same  canse;  and  not  by 
judgment  for  defendant 

[Ed.  Note.— For  other  cases,  see  Judgment* 
Cent.  Dig.  11 1028-1034.  1086^010, 1042-lOlS, 
1165;  Dec  Dig.  «»670.] 

3.  Jvoaiaxn  <b»189— Sxtthto  Aaii»— Bfis- 

TAKB. 

A  jury  being  impaneled  when,  by  mistalce 
or  misunderBtandiag  as  to  date  of  trial,  counsel 
for  plaintiff  were  abeent  and  a  judgment  for  de- 
fendant, instead  of  one  of  nonsuit  being  grant- 
ed, on  the  mere  swearing  of  a  witness,  without 
any  evidence  being  elicited,  it  was  an  abuse  ai 
discretion  not  to  grant  relief  therefrom  under 
U  O.      S  108. 

[Ed.  Nota— For  other  cases,  see  Judgment; 
Gent  Dig.  H  265-268;  Dec  Dig.  «s>189i] 

In  Banc  Appeal  tnm  Clrcolt  Court* 
Klamath  County;  George  Ntriand,  Judge. 

Action  by  Mello  Fretland  against  Roscoe 
E.  Contrail  and  another.  Motion  by  pUdntlff 
for  relief  from  judgment  was  denied,  and  he 
appeals.  Reversed  and  remanded. 

This  Is  an  action  for  damages.  The  cause 
being  at  Issue  was  set  for  trial  on  June  12, 
1916.  It  was  reached  and  called  for  hearing 
on  June  14th,  defendants  and  their  counsel 
appearing,  but  neither  the  plaintiff  nor  his 
coimsel  being  present  The  court  suggested 
that  defendants'  counsel  ask  for  a  nonsuit, 
but  the  latter  requested  a  jury,  which  was 
Impaneled.  Tbe  bailiff  of  the  court  being 
called  and  sworn  as  a  witness  for  defend- 
ants, stated  that  be  knew  nothing  about  the 
case.  Tbereupcm  counsel  Insisted  on  a  dlrec- 
ed  verdict  for  defendants,  which  was  granted 
and  rendered  accordingly,  and  judgment  en- 
tered thereon  for  costs.  On  June  18th,  Mr. 
Lionel  R,  Webster  a];n>eared  for  tbe  plaintiff, 
and  by  leave  of  court  filed  a  motion  sup- 
ported by  affidavit  for  an  order  relieving 
Fretland  from  the  judgment  rendered  against 
him,  and  granting  a  trial  for  the  reason  that 
the  same  was  taken  through  his  mistake* 
inadvertence,  and  excusable  neglect  This 
motion  being  denied,  plalndff  appealed. 

M.  B.  Cmmpacker  and  Emmons  ft  Web- 
ster, all  of  Porfiand,  for  appellant  Rutenie 
&  Kent,  of  Klamath  Falls,  for  respondents. 

BEAN,  J.  (after  stating  the  facts  as 
above).  It  appears  from  the  record  that 
Messrs,  Cmmpacker  &  Coovert,  of  Portland, 
as  attorneys  for  plaintiff,  commenced  this  ac- 
tion. A  cause  of  action  is  asserted  in  the 
complaint  Deftedants  did  not       tot  any 
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affirmatlTe  relief.  On  May  8,  1916,  tbe  clerk 
of  tbe  drcalt  court  wrote  the  above-named 
attorneys  that  the  case  was  Bet  for  trial  on 
June  12, 1915,  or  as  soon  thereafter  as  reach- 
ed. On  May  17th  they  wrote  the  clerk  In 
regard  to  an  earlier  or  later  date  of  trial, 
and,  probably  relying  upon  memory,  stated 
that  they  were  advised  that  tbe  cause  was 
set  for  June  15th.  The  clerk  Immediately 
answered,  calling  attention  to  the  correct 
date.  Barly  In  Jupe,  Mr.  Ciiumpacker  re- 
quested Hr.  Webster,  of  Portland,  who  was 
about  to  Tlsl^  Klamath  Falls,  to  appear  for 
plaiutur  In  the  canse.  which  he  agreed  to  da 
Mr.  Crumpacker  waa  ffiC  the  Impressifm  that 
the  case  was  set  for  June  IWli,  and  so  wrote 
Mr.  Webster,  asking  blm  to  procure  a  con* 
tlnuance  of  tbe  case  because  of  the  serious 
illness  of  the  plaintiff  which  rendered  him 
unable  to  be  present  at  the  trlaL  Hr.  Web- 
sbee  arrived  at  tbe  county  seat  of  Klamath 
county  and  was  engaged  In  a  murder  trial 
.In  the  federal  court  from  the  lOtta  to  the 
18th  of  June.  On  the  15th,  he  learned  that 
the  case  bad  been  called  for  trial,  the  form 
gone  Quroof^  with,  and  judgment  entered. 
His  affidavit  shows  that  the  judgment  was 
entered  on  account  of  the  mistake  and  ex- 
cusable neglect  of  plaintiff's  attorneys,  who 
acted  in  good  faith;  that,  if  the  case  had 
been  set  for  trial  for  June  16th,  he  would 
have  appeared  at  that  time  and  made  appli- 
cation for  a  postponement;  and  ttiat,  if  that 
had  been  denied,  he  would  have  taken  a 
voluntary  nonsuit  for  the  plaintiff.  At  tbe 
time  tbe  cause  was  called  for  hearing,  the 
court  and  counsel  for  defendants  were  not 
aware  that  any  one  interested  therein  or 
any  attorney  who  would  appear  for  plaintiff 
was  in  Klamath  Falls,  although  counsel  for 
defendants  made  Inquiry  of  members  of  the 
bar  to  ascertain  who  would  represent  liim. 
Defendants*  affidavits  show  that  tbey  were 
prepared  for  trial  at  the  time  set,  and  that 
they  would  be  Inconvenienced  and  caused 
expense  If  plaintiff  were  granted  a  trial. 
The  affidavit  on  tbe  part  of  plaintiff  is  not 
C(mtradicted,  nor  Is  bis  good  faith  or  that  ctf 
his  counsel  in  any  way  impugned.' 

[1]  Section  103,  L.  O.  L.,  provides  that  the 
court  may  in  its  discretion  and  upon  such 
terms  as  may  be  Just,  at  any  time,  within 
one  year  after  notice  thereof,  relieve  a  party 
from  a  Judgment,  order,  ot  other  proceeding 
taken  agdnst  him  through  his  mistake,  in- 
advertence, surprise,  or  excusable  ne^ect 
Tbe  disoKtion  accorded  to  tbe  trial  court  by 
virtue  of  this  section  of  the  Code  Is  a  legal 
discretion  to  be  exercised  ki  conformity  with 
the  qilrlt  of  the  law  and  in  a  manner  to 
subserve  and  not  defeat  the  ends  of  Justice^ 
Hanthom  v.  Oliver,  32  Or.  67,  61  Pec.  440, 
67  Am.  St.  Bep.  618;  McFarlaue  v.  McFar- 
lane,  45  Or.  362,  77  Fac.  837;  Voorhees  t. 
Geiser-Hendryx  Inr.  Co.,  62  Or.  602,  605,  98 
Pac.  324;  McCoy  r.  Huntley,  53  Ol:  229,  99 
Paa  932. 


[2,  Sj  Section  182,  L.  O.  L.,  Is  as  follows: 
"A  judgment  of  nonsuit  may  be  given  against 
the  plalntifl  as  provided  in  this  chapter:  (1) 
On  motion  of  ttie  plaintiff,  at  any  time  before 
trial,  onless  a  counterclaim  has  been  pleaded  as 
a  defense;  (2)  on  motion  of  either  party,  upui 
the  written  coDsetit  of  the  other  filed  wuh  the 
clerk;  (3)  on  motion  of  the  defendant,  when  the 
action  is  called  for  trial,  and  the  plaintiff  fails 
to  appear,  or  when  after  the  trial  baa  begun, 
and  before  the  final  submission  of  the  cause,  tbe 
plaintiff  abandons  it,  or  when  upon  the  trial 
tbe  plaintiff  fails  to  prove  a  cause  suffidoit  to 
be  submitted  to  the  jnrr*" 

Section  184,  L.  O.  L.,  prorUes: 

"When  a  judgment  of  nonsuit  b  given,  the 
action  Is  dismissed;  but  such  judgi^ent  shall  not 
have  the  effect  to  bar  another  action  nw  the 
some  cause." 

In  Carroll  v.  Grande  Bonde  Elec.  Co.,  49 
Or.  477,  90  Pac  903,  in  an  action  for  wrong- 
ful death,  defendant's  motion  a  nonsuit, 
on  the  ground  that  deceased  was  guilty  of 
contributory  negligence,  waa  granted;  the 
record  entiy  reciting  that  the  deceased  was 
guilty  of  contributory  negligence  which  waa 
the  proximate  cause  of  the  injnry.  It  was 
held  that  the  judgment  was  no  bar  to  a  sub- 
sequent action  on  the  same  cause,  the  only 
point  properly  decided  being  that  plaintiff's 
case,  as  presented,  was  not  sufficient  in  law 
to  be  submitted  to  the  jury.  In  Brown  v. 
Lewis,  50  Or.  358.  363.  92  Pac.  1058,  It  was 
held  that  a  mottcm  for  nonsuit  is  tbe  enly 
proceeding  open  to  defendant  at  tbe  close  of 
plaintiff's  case  tor  insaffldency  of  the  evi- 
dence. These  cases,  while  not  exactly  in 
point,  are  somewhat  analogous  and  indicate 
the  trend  of  the  decislona  In  this  state. 

In  the  present  case,  when  tbe  plaintiff  fidl- 
ed  to  appear  at  the  trial,  and  no  good  reason 
for  final  determination  of  the  cause  was 
shown,  the  appropriate  remedy  of  the  de- 
fendants, it  they  desired  a  judgment,  was 
that  of  nonsuit,  as  provided  In  subdivision 
3  of  section  182,  L.  O.  L.  Defendants  would 
have  been  entitled  to  sudi  a  judgment  If  it 
had  been  requested.  We  do  not  hold  that 
the  trial  court  could  not  under  any  circum- 
stance, as  upon  aacoesdve  nonsnlta,  or  when 
good  cause  Is  shown  for  the  ren^tlon  of  a 
verdict,  permit  <me  to  be  rendered  and  entff 
judgment  Such  a  case  is  not  befMe  vs. 
Here,  a  jury  was  impaneled  whoa  counsel 
for  plaintiff  were  absmt  by  reason  of  mis- 
take or  misnnderstandlng  as  to  the  date  <tf 
trial.  A  witness  was  sworn,  bat  no  evidence 
elidted.  Only  the  form  of  a  trial  was  ob* 
served.  By  mistake  plalntifl  has  not  been 
accorded  a  trial  nor  "had  his  day  In  court* 
Under  all  tbe  conditions,  we  are  of  the  tqdn- 
lon  ^t  the  trial  court  erred  in  the  exeidss 
of  its  dlBcretltm  In  refusing  to  relieve  tfK 
Idabitlff  &om  the  judgment  in  quertlcm.  Tbe 
jndgment  of  the  lower  court  should  be  re- 
vffl-sed,  and  the  c&uae  remanded  for  a  new 
trlaL 

It  is  (Stated  by  counsel  in  defendants*  tffltf 
that,,  since  this  appeal  was  taken,  defendant 
B.  Cantrall  has  died ;  therefore  the  jodg- 
moit  herein  wlU  be  held  in  abeyaaoe  for  a 
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time  awaiting  aivroprlate  acUon  In  mch 
case. 

EAKIN,  J.,  took  no  part  In  the  constdera- 
tioQ  of  thla  case.  HABSilS,  J.,  ooncnra  In 
tbe  result 

(78  Or.  444) 

HENDERSON  t.  TTLLAMOOE  HOTEL  CO. 

(Sapreme  Conrt  of  OreffOD.  Dec  21,  1B15.) 
Appeal  and  Ebbob  ^=>448— <Rboeitsbs— 8et- 

TIXMENT  or  ACC0UnT»-JUBI8DICII0N  PeI»I>- 

ma  Appeal. 

After  parties  appealing  from  an  order  ap- 
pointing a  receiver  had  filed  a  supersedeas  bond, 
staying  all  proceedings  in  the  court  below,  that 
court,  pendmg  the  appeal,  was  without  power 
to  hear  and  settle  the  receiver's  report ;  uiough 
where  leave  had  been  granted  on  the  former  ap- 
peal to  present  the  qaestion  of  the  compensa- 
tion of  Uie  expert  accountants,  and  such  Items 
bad  been  paid  by  the  receiver,  the  proper  time 
for  their  investigation  was  upon  tbe  hearing  and 
■ettlement  of  tbe  receiver's  report  and  final  ac- 
eonnt 

[Ed.  Note^— For  other  cases,  see  Appeal  and 
Beiot,  Cent  Dig.  1  2208;  Dm:  Dig.  «s»448.-] 

D^mrtment  1.  Appeal  teom  Olrcait  Court, 
TUlamook  Goontr;  Webster  Bolmea,  Judge. 

Salt  by  John  Leland  Henderson  against 
flie  TUlanMxA  Sotel  Company  and  others. 
From  an  order  allowing  fiie  final  report  of  a 
receiver,  fixing  his  oompensatlon,  discharging 
btm,  and  ezonera^g  ttie  sureties  <m  his 
bond,  defoidants  appeal.  Berersed  and  re- 
manded, with  direction  to  hear  and  settle  the 
aocoonts  and  demands  of  tbe  receiver,  and 
for  further  proceedings. 

See,  also,  148  Pac.  6T;  148  Pac.  473. 

This  is  an  appeal  from  an  order  of  the  tri- 
al court  allowing  the  final  report  of  a  receiv- 
er fixing  his  compensation,  discharging  him, 
and  exonerating  the  sureties  upon  his  under- 
taking from  further,  liability. 

The  facts  are  as  follows:  On  January  16, 
1914,  a  suit  was  begun  by  plaintiff  to  oust 
the  defendant  P.  J.  Worrall  from  the  man- 
agement of  the  hotel  owned  by  the  TlUamoob 
Hotel  Company.  On  May  5,  1914,  a  receiver 
was  appointed  to  take  charge  of  and  manage 
the  hotel  property.  An  appeal  from  such  de- 
cree was  taken,  and,  pending  the  same,  this 
court  on  July  30,  1914,  made  an  order  direct- 
ing the  receiver  to  deliver  to  defendant  Wor- 
rall tbe  possession  and  management  of  the 
betel,  together  with  all  the  property  held  by 
lilin  In  connection  therewith,  and  to  account 
to  him  fully  therefor.  Thereafter,  while  the 
appeal  was  still  pending,  the  lower  court 
made  an  order  directing  the  receiver  to  file 
the  final  report  of  his  receivership,  and  later 
an  order  flxitig  December  8d  as  tbe  time  for 
bearing  and  considering  tbe  report  and  ob- 
jections thereto.  On  that  day  defendants  fil- 
ed written  objections  setting  out  various  rea- 
8ons  why  same  should  not  be  approved. 
These  objections  challenge  the  Jurisdiction  of 
tlie  trial  conrt  to  bear  and  settle  tbe  account 


of  the  receiver  while  the  appeal  was  penffing, 
and  paragraph  4  thereof  Is  as  follows: 

"These  defendants  object  to  whatever  may  be 
filed  by  tbe  receiver  in  a  so-called  final  report, 
tor  the  reason  that  this  receiver  has  not  snved 
the  same  upon  these  defendants,  and  in  the  con- 
duct of  said  receivership  said  receiver  did  not 
make  any  inventory  of  the  property  received  be- 
longing to  the  Tillamook  Hotel  Company,  and 
said  receiver  has  omitted  to  acknowledge  re; 
ceipt  and  charge  himself  with  large  amounts 
of  personal  property  belonging  to  the  Tillamook 
Hotel  Company  which  he  received  as  receiver, 
and  in  said  report  said  receiver  has  not  truly 
.  and  accurately  charged  blmself  with  the  proper- 
ty of  the  Tillamook  Hotel  Com^y  which  be 
received.  In  said  conduct  of  said  receivership 
said  receiver  did  not  keep  account  of  the  per- 
sons  who  stayed  at  said  hotel  and  rented  tbe 
rooms  showing  the  number  of  days  which  they 
stayed  and  the  amount  of  money  which  tbey 
owed  for  staying  at  the  hotel  of  the  Tillamook 
Hotel  Company,  and  which  tbey  paid  the  re- 
ceiver for  staying  at  tbe  Tillamook  Hotel ;  nor 
did  he  keep  accurate  account  and  report  of  tbe 
money  received  from  patrons  of  the  duiing  room 
of  the  Tillamook  Hotel,  nor  of  the  patrons  of 
the  bar  of  the  Tillamook  Hotel;  nor  did  be 
keep  accurate  account  and  report  of  the  money 
received  which  belonged  to  the  Tillamook  Hotel 
Company  from  the  renting  of  rooms,  dining 
room  and  bar,  nor  of  the  supplies  used  belong- 
ing to  the  Tillamook  Hotel  Company  in  the  din- 
ing room  or  in  the  bar;  bat  said  receiver  con- 
verted to  his  own  use  large  amounts  of  supplies 
for  the  dining  room,  for  the  bar,  and  money 
belonging  to  the  Tillamook  Hotel  Company,  and 
has  not  reported  the  same  in  said  report.  And 
for  these  reasons  these  defendants  obiect  to  said 
report,  and  to  any  settlement  of  said  acconnt" 

-On  the  same  day  the  court  overruled  de- 
fendants' objections  without  a  trial  of  the  Is- 
sues raised  thereby  and  ^tered  tbe  decree 
from  which  this  appeal  Is  taken. 

Ralph  B.  Dnnlway,  of  Portland  (E.  J. 
Claussen,  of  TUlamook,  on  tbe  brief),  for  ap- 
pellants. H.  T.  Botts,  of  TUlamook,  tot  re* 
spondent. 

BENSON,  J.  (after  stating  the  facts  as 
above).  We  shall  Consider  only  the  assign- 
ment of  error  based  upon  appellants*  conten- 
tion that  the  trial  court  was  without  Juris- 
diction to  hear  and  dispose  of  the  receiver's 
final  report.  The  appellants  had  filed  a  su- 
persedeas bond  upon  the  appeal  above  men- 
tioned which  operated  to  stay  all  proceed- 
ings in  the  court  below.  The  settlement  of 
the  final  report  of  the  receiver  was  Insepa- 
rably connected  with  the  Issues  involved  In 
the  hearing  In  this  court,  and  could  not  safe- 
ly be  determined  until  the  decree  entered 
here  should  be  Bent  down,  and  therefore, 
pending  the  appeal,  the  trial  court  was  with- 
out power  to  hear  and  determine  the  matter. 
23  Am.  &  Eng.  Encyc.  (2d  Ed.)  1X27;  2  R.  C 
L.  120.  However,  when  a  rehearing  was  de- 
nied upon  tbe  former  appeal,  leave  was 
granted  appellants  to  again  present  the  ques- 
tion of  the  compensation  of  the  expert  ac- 
countants, upon  the  argument  herein.  Since 
it  appears  that  these  Items  have  been  paid 
by  tbe  receiver,  we  conclude  that  the  prop- 
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er  time  for  the  Investlsatlon  thereof  Is  upon 
the  hearing  and  settlement  of  the  receiver's 
report  and  final  account 

The  decree  of  the  lower  court  will  there- 
fore be  reversed,  and  the  cause  remanded, 
with  directions  to  hear  and  settle  the  ac- 
counts and  demands  of  the  receiver,  and  to 
take  such  further  proceedings  as  may  be  nec- 
essary to  flnally  dispose  of  the  UtlgatloD. 

MOORE,  a  and  McBRIDE  and  HAR- 
RIS, JJ.,  concur. 

(78  or.  821) 

RICHARDS  V.  DISTRICT  SCHOOL  BOARD 
FOR  SCHOOL  DIST.  NO.  1  et  al .• 
(Supreme  Court  of  Oregon.   Dec.  21,  191S.) 

1.  schoou  and  schoox.  districts  «s»141— 
Teachbbs  —  Rbuoval  —  Gbodhim  —  Pbo- 
cuniNOB— Mabbiage. 

Laws  1913,  p.  09,  by  section  1  gives  the 
board  of  directors  of  every  school  district  the 
power  to  remove  and  discharge  all  teachers  as  it 
may  deem  necessary;  by  section  4  provides 
that  teachers  employed  In  a  district  as  regularly 
appointed  teachers  for  not  less  than  two  suc- 
cessive years  shall  be  placed  upon  the  Hat  of 
permanently  employed  teachers;  by  section  5 
that  such  teachers  aba.U  serve  nntii  dismissed, 
subject  to  the  board's  rules  which  shall  be  rea- 
sonable ;  by  section  6  that  before  dismissal,  any 
teacher  on  the  permanent  list  shall  receive 
written  notice  stating  the  cause,  a  copy  of  any 
charges  filed,  and,  on  request  shall  be  entitled 
to  a  bearing  Iwfore  the  board ;  and  by  section 
11  repealed  all  acts  in  conflict  therewith.  Laws 
1913,  c.  172,  a  general  law,  detailing  the  pow- 
ers of  district  school  boards,  effective  the  same 
day,  provides  by  section  1,  subd.  22,  that  the 
board  shall  dismiss  teachers  only  for  good  cause 
shown.  Relator,  a  teat:ber  on  the  permanent 
list,  on  her  engagement  on  May  19,  1913,  for 
the  eusuing  school  year  commencing  September 
16,  1013,  ugned  an  acceptance  form,  containing 
a  resolution  of  the  board  (hat  marriage  of  wo- 
man teachers  should  terminate  their  service, 
and,  upon  her  marriage  on  January  4,  1915, 
was  removed  under  the  resolution  without 
charges,  notice,  or  hearing.  Beld,  that  the 
board  had  no  power  to  dismiss  a  teacher  for  a 
cause  whicb  was  not  reasonable;  that  if  her 
marriage  was  a  reasonable  cause  for  dismissal, 
the  attempted  dismissal  was  ineffective  for  want 
of  complaint,  notice,  and  hearing;  that  the  ac- 
ceptance agreement  had  expired ;  but  that  her 
marriage  was  not  a  reasonable  cause  for  dis- 
missal. 

lEA.  Note.— For  other  cases,  see  Schoohi  and 
Schools  Districts,  Cent  Dig.  U  301-304 ;  Dec 
Dig.  ^141.] 

2.  Mandamtb  ^»79— Acts  of  School  Boabd 
—Dismissal  of  Tbachbb. 

In  such  case,  mandamus  was  available  as  a 
remedy,  for  reinstatement 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  SS  170-176;  DecrtHg.  «=>79.1 

In  Banc.  Appeal  from  Circuit  Court, 
Multnomah  County;    Robert  G.  Morrow, 

Judge. 

Mandamus  by  Maud  L.  Richards  against 
District  School  Board  for  School  District  No. 
1,  In  Multnomah  County,  Or.,  composed  of  M. 
C.  Munley  and  others,  and  L.  R.  Alderman, 
administrative  officer  of  the  board.  Peremp- 
tory mandamus  issued,  and  the  defendants 
appeal.  Affirmed. 


School  district  No.  1,  in  Multnomah 
county,  has  a  population  of  20,000  or  more 
persona.  Maud  L.  Richards  is  the  holder  of 
a  life  diploma,  entitling  her  to  teach  in  any 
high  department  of  the  public  schools  of 
the  district.  On  September  22,  1911,  the 
board  of  directors  of  the  school  district  elect- 
ed  the  plaintiff,  whose  name  was  then  Maud 
L.  Marsh,  a  teacher  In  the  Trades  School 
for  the  ensuing  year ;  on  May  23,  1912,  she 
was  re-elected  for  the  school  year  beginning 
September  16,  1912;  on  May  19,  1913,  she 
was  again  elected  for  the  ensuing  school  year, 
which  commenced  September  15,  1913,  and, 
haTing  been  employed  for  two  successlTe  an- 
nual terms,  her  name  was  placed  upon  the 
list  of  permanently  employed  teachers,  as  di- 
rected by  chapter  37  of  the  Laws  of  1913, 
which  became  effective  on  June  3d  of  that 
year.  The  plaintiff  performed  the  duties  of 
teacher  from  September  22,  1911,  when  first 
elected,  until  January  6,  1915,  when  she 
received  oral  notice  that  she  was  dismissed 
because  fOie  had  married  on  the  preceding 
day.  The  school  board  had  adopted  a  rale 
that: 

"Married  women  shall  not  be  eligible  to  posi- 
tions as  teadiers  in  the  district  except  by  special 
resolution  of  the  board.  All  women  teachers 
who  marry  during  their  time  of  service,  thereby 
terminate  their  oontraeta  with  the  district" 

On  or  about  Bfay  19, 1913,  the  plaintifl  re- 
crtved  from  the  board  a  notice  whicb,  so  far 
aa  material  here  reads  thus: 

"At  a  meeting  of  the  board  of  directors  held 
on  the  above  date,  you  were  elected  a  teacher 
in  the  schools  of  this  district  for  the  ensuing 
school  year,  day  sessions.  Your  term  of  service 
will  begin  on  Monday,  September  15,  1913. 
*  *  *  By  special  resolution  of  the  board,  all 
women  teachers  who  marry  while  in  the  serr- 
ice  of  the  district  thereby  terminate  their  serv- 
ice with  the  district;  but  such  marriage  abaU 
not  operate  to  bar  them  from  reappointment, 
should  it  be  deemed  by  the  board  to  be  to  the 
best  interests  of  the  school  to  retain  their  serv- 
ices. This  agreement  ia  subject  to  the  roles  aid 
regulations  of  the  board,  which  are  at  present 
in  force,  or  which  may  hereafter  be  made  while 

Sou  are  in  the  service  of  the  district.  *  *  * 
ly  another  resolution  of  the  board,  it  was  also 
ordered  and  provided,  that  in  case  of  a  repeal 
of  the  law  making  the  tenure  of  the  position 
of  teachers  permanent,  no  action  of  the  board 
would  extend  the  teacher's  service  beyond  the 
end  of  the  school  year,  during  which  such  law 
should  be  repealed.  If  you  accept  the  position 
to  which  you  have  been  elected,  as  herein  noted, 
please  fill  in  the  blanks  on,  and  sign  the  inclos- 
ed acceptance  form,  and  file  in  my  office,  on  or 
before  July  10,  1913;  othen^se  the  board  wiU 
consider  the  position  vacant  and  will  proceed 
to  fill  same. 

"Yours  very  truly,    R.  H.  Thomas,  Clerk. 
"I  accept  the  position  above  named  and  de- 
fined, on  the  conditions  specified." 

The  plaintiff  signed  the  acceptance  form 
and  returned  the  paper  to  the  board.  At 
some  time  in  the  forenoon  of  January  4tb, 
the  plaintiff  Informed  the  principal  of  the 
school  that  she  "expected  to  be  married  that 
evening,  and  expected  to  continue  teacbiog." 
whereupon  the  principal  called  her  Btteotton 
to  the  rale  that  mairiage  terminated  the 
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«mpl(^meiit  ot  a  teadier.  Tba  plaintiff  al- 
so Interviewed  the  city  school  saperlntend- 
eut  In  the  afternoon  of  Jannary  4th,  and  told 
him*  "I  expected  to  be  married  and  expect- 
ed to  go  on  teaching,"  and  he  then  "called  at- 
tention to  the  by-law  of  the  board."  During 
the  evening  ot  January  4th  the  plaintiff  was 
married  to  O.  R.  Richards,  and  the  next 
morning  she  inresented  herself  at  the  school 
Imlldlng  at  the  usual  hour,  ^th  the  avowed 
purpose  of  conUnulng  her  service  as  tea<dier. 
The  i»lnclpal  ot  the  scdiool  appeared  with  a 
substitute  and  Informed  plalntUT  that  "th^ 
liad  received  word  from  Mr.  Alderman  [the 
city  school  superintendent]  that  I  leave,"  and 
therenptm  Ifoud  h.  Rtdiards  left  On  Jan- 
vary  6th  the  plalntUt  filed  with  the  derk  of 
the  board  a  petition  which  redtes  that  she 
liad  beu  smnmarlly  dismissed,  and  asks  that 
"she  may  be  reinstated  to  her  former  posl- 
titm."  No  charges  were  made  against  Maud 
Jj.  Ridiards;  no  notice  was  glv«i  except  as 
already  detailed;  no  hearii^  was  held;  and 
no  action  was  taken  by  the  board,  except 
as  ahown  by  the  minutes  oC  the  meeting  of 
January  21,  1915,  where  it  is  recorded  tbati 
"Mr.    Alderman    submitted    ihi  following: 

♦  •  •  That  the  following  vacancies  have  oc- 
cnrred  in  the  various  schools  which  should  be 
filled,  and  reported  that  four  teachers  bad  been 
appointed  subject  to  the  approval  of  the  board 

•  *  •  School  of  Trades  for  Girls.  Maud  L. 
Marsh,  married,  1-4-lB.  •  •  *  It  was  mov- 
ed by  Director  Beach,  and  seconded  bv  Director 
Plommer  that  the  place  of  Maud  L.  Marslf,  re- 
ported by  Superintendent  L.  R.  Alderman  mar- 
ried Januar;  4th,  1915,  be  dedared  vacant,  and 
that  the  appointment  of  the  following  teaclters 
be  ratified/'^ 

— HUtd  the  board  ratified  the  appointment  of  a 
successor  ,  to  plaintiff.  A  trial  In  the  circuit 
court  resulted  In  the  allowance  of  a  peremp- 
tory mandamus  against  the  school  board, 
commanding  that  the  plaintiff  be  reinstated 
as  a  teacher  and  that  her  salary  be  paid — 
"from  the  date  when  it  should  have  been  paid 
until  SQch  time  as  the  said  Maud  L.  Bidiards 
be  ranstated  to  her  former  position." 

Hie  d^endants  appealed. 

O.  W.  Fulton,  of  Portland  (Fulton  &  Bow- 
erman,  of  Portland,  on  the  brief),  for  appel- 
lants. Rlclurds  &  Richards  and  Ooy  Bur- 
nett,. aU  of  Portland,  tor  respondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1]  In  the  final  analysis  the  ded- 
rion  of  this  controversy  depends  upon  whether 
the  school  board  possesses  the  right  to  en- 
force a  rule  which  provides  that  the  mar- 
riage of  a  woman  teacher  antomatically 
terminates  her  "service  with  the  district" 
The  question  presented  for  determination 
necessarily  Involves  a  consideration  of  cer- 
tain statutes,  and  for  that  reason  It  Is  prop- 
er first  to  direct  attention  to  such  legisia- 
tive  acta  as  may  be  applicable.  In  1913 
the  Legislature  passed  two  measures,  which 
became  effective  simultaneously  on  June  3, 
1913.  One  act  Is  known  as  chapter  37  of 
the  Laws  of  191S,  and  the  other  Is  referred 


to  as  chapter  172  of  the  Laws  of  1913.  The 
provisions  of  chapter  37,  so  far  as  they  may 
be  of  interest  here,  read  thus: 

"Section  1.  The  board  of  directors  of  every 
school  district  in  this  state  now  having  or  which 
at  any  time  hereafter  shall  have  a  population  of 
^£0,000  or  more  persons  shall  have  tlie  power  and 
authority  to  appoint  and  remove,  hire  and  dis- 
charge ail  teachers,  officers,  agents  and  employ^ 
as  it  may  deem  necessary,  and  to  fix  their  com- 
penaatioD.  •   *  • 

"Sec  3.  The  teachers  employed  In  any  such 
district  or  districts,  during  their  first  two  years 
of  service  shall  be  classed  as  probationary 
teachers.  •  •  • 

"Sea  4.  Teaelwrs  who  have  been  employed  in 
the  schools  in  any  such  district  or  districts  as 
regularly  appointed  teachers  for  not  less  than 
two  successive  annaal  terms  shall  by  the  board 
of  directors  be<  placed  upon  the  lUt  of  perma- 
nently employed  teachers. 

"Sec.  5.  Teachers  so  placed  upon  sudi  list 
shall  not  be  subject  to  annual  appointment,  but 
shall  continue  to  serve  until  dismissed  or  dis- 
continued in  the  service  by  the  board  ifi  the 
manner  herein  provided,  subject  to  the  rules  of 
the  hoard  concerning  suspensions,  but  such  rules 
shall  be  reasonable  and  for  the  good  of  such 
schools.   •   •  • 

"Sec  6.  Before  being  dismissed  any  teacher 
on  the  permanent  list  shall  receive  written  aa- 
tlce,  stating  the  reason  for  the  proposed  dhs- 
miasal,  together  vrith  a  copy  of  any  charges  or 
complaints  which  may  be  filed  asainst  bim  or 
her,  and  upon  writteu  request  filed  with  the 
clerk  the  teacher  shall  be  entitled  to  and  given 
a  hearing  before  the  board  within  teq  days  aft- 
er said  notice,  with  full  benefit  of  witnesses  and 
subpoenas  issued  In  blank  by  and  over  the  hand 
of  toe  clerk  therefor  and  the  right  to  be  repre- 
sented by  counsel.  Of  any  such  hearing  such 
teacher  and  each  member  of  the  board  shall  have 
due  notice  not  less  than  three  days  before  the 
date  set  for  the  bearing  and  such  bearing  may 
be  continued  from  time  to  time  on  account 
of  sickness  or  absence  of  materiel  wit- 
nesses.  ♦   •  • 

"Sec.  8.  All  complaints  and  criticisms  made 
against  any  teacher  on  ancb  list  shall  be  in 
writing  and  signed  by  the  person  preferring  the 
same  and  filed  with  the  clerk  of  such  board,  and 
the  same  may  be  inspected  at  any  time  during 
office  hours  by  such  teacher  or  any  other  per- 
son. •  •  • 

"Sec  10.  All  teachers  who  shall  have  been 
employed  in  such  district  or  districts  two  or 
more  years  prior  to  the  first  day  of  July,  1913, 
shall  he  eligible  to  re-election  as  permanent 
teachers,  and  all  such  teachers  who  shall  be  re- 
elected for  emoloyment  by  the  board  tor  the 
school  year  beginning  in  September,  1913,  shall 
be  permanent  teadiras  under  the  provisions  ot 
this  act 

"Sec.  11.  All  acts  and  parts  of  acts  in  conflict 
herewith  are  hereby  repealed.  Provided,  how- 
ever, that  all  general  laws  of  this  state  relat- 
ing to  public  schools  shall  be  applicable  to  dis- 
tricts under  this  act  except  in  so  far  as  the 
same  may  be  in  confiict  with  the  provisions 
hereof." 

Chapter  172  In  detail  enumerates  the  du- 
ties and  powers  of  district  schod  boards 
and  among  "t^  general  duttra  of  the  district 
sdiool  boards  of  the  state  of  Oregon"  It  Is 
prescribed  by  attbdivision  22  of  section  1 
that: 

"The  board  shall  dismiss  teachers  only  foi 
good  cause  shown,  and  in  case  the  board  shall 
pass  an  order  to  dismiss,  the  material  reason 
therefor  shall  be  spread  uoon  the  record  by  the 
district  clerk." 

The  contention  of  the  def^ndante  proceeds 
upon  the  theory  that  section  1  of  diapter  37 
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confeia  upon  the  board  tbe  unrestricted  pow- 
er to  discbarge  teat^ers  "as  It  may  deem 
neceHsary,"  while  the  argument  of  plaintiff 
is  founded  upon  the  claim  that  section  1 
must  be  read  In  connectirai  with  all  the  pro- 
Tlsions  of  that  chapter,  as  well  as  "all  gen- 
eral laws  of  this  state  relating  to  public 
schools,"  and  that,  when  thus  read,  it  will 
be  ascertained  that  the  power  of  the  board 
to  dismiss  is  limited  to  such  causes  as  may 
be  good  or  reasonable.  No  attempt  is  made 
to  d«rlde  whether  the  board  is  empowered 
to  dlscontlnae  a  position,  and  on  that  ac- 
count terminate  the  serrloe  of -a  teacher; 
but,  the  discussion  will  be  confined  to  a  con- 
sideration of  the  alnfl^e  question  presented 
by  the  facts,  because  here  the  plaintiff  was 
dismissed  by  a  rule  which  was  designed  to 
operate  automatically  the  moment  the  plaln- 
Ufl  married.  No  formal  charge  was  filed; 
no  vrritten  notice  was  given;  no  copy  of  a 
complaint  was  rec^ved  by  plaintiff ;  and  the 
position  was  filled  by  the  appointment  of  an- 
othw  teacher.  If  section  1  of  chapter  37 
stood  alon^  there  would  be  ample  reason  to 
BVi^ort  the  contention  that  the  power  to 
dismiss  is  unrestricted;  but  It  does  not 
stand  b7  Itself.  The  chapter  provides  for 
permanent  tenures  fior  teadiers,,  clothes  the 
board  with  power  to  dismiss  teachers,  and 
prescribe  a  procedure  which  must  be  fol- 
lowed when  the  hoard  attempts  to  ezerdse 
Its  power  of  dismissal.  When  a  teacher  is 
"placed  upon  the  list  of  permanently  em- 
ployed teachers,"  that  teadier  by  force  of 
the  law  shall  continue  to  serve  until  dis- 
missed in  the  manner  provided  for  by  chap- 
ter 37  and  "the  manner  herein  provided" 
contemplates  that  there  shall  be  a  complaint, 
which  must  be  In  writing  and  filed  with  the 
clerk  of  the  board,  the  teacher  shall  be  given 
a  written  notice,  stating  the  reason  for  the 
proposed  dismissal,  together  with  a  copy  of 
tbe  complaint  which  has  been  filed,  and  If 
the  teadier  files  a  written  reqnest  with  the 
clerk,  then'  tlie  board  must  give  the  teacher 
a  hearing  within  10  days.  It  is  true  that 
the  power  to  dismiss  exists,  but  the  power 
cannot  be  exercised  unless  the  board  ob- 
serves the  procedure  pointed  out  by  the 
very  statute  which  confers  the  right  to  dis- 
miss. 

It  is  plain  that  tbe  statute  contenrplates 
that  tbe  complaint  or  criticism  or  charge 
shall  present  some  good  cause  or  some  rea- 
souable  cause  for  dismissal.  If  the  board 
can  dismiss  for  any  cause,  whether  It  be 
reasonable,  capricious,  or  whimsical,  then  u 
hearing  would  be  an  Idle  ceremony.  Re- 
quiring a  written  complaint,  making  notice 
of  the  charge  necessary,  and  providing  for 
a  hearing,  all  Imply  at  least  that  the  charge 
made  and  to  be  heard  shall  afford  a  reason- 
able cause  for  dismissal  before  the  board 
can  discbarge  a  teacher,  and  the  Implication 
is  emphasized  when  It  Is  remembered  that 
tbe  main  purpose  of  chapter  37  is  to  pro- 
vide permanent  tenures  for  teadiera.  Ooden 


V.  Dike,  71  App.  Dir.  422,  75  N.  7.  Supp. 

m. 

The  conclusion  that  the  dismissal  must 
be  for  some  reasonable  cause  Is  still  further 
strengthened  by  the  terms  of  section  B,  which, 
declares  that  teachers  upon  the  permanent 
list  shall  continue  to  serve— 
"until  dismissed  or  discontinued  fn  the  service 
by  the  board  In  the  manner  herein  provided, 
■ubject  to  the  roles  of  the  board  concerning  sos- 
pensious,  but  such  rules  shall  be  reasonable  and 
for  the  good  of  such  schools." 

The  meaning  of  tbe  term  "susi>ensions'* 
may  be  doubtfuL  It  may  apply  only  to 
cases  of  temporary  forced  withdrawals,  as 
where  a  teacher  Is  temporarily  relieved  from 
service,  or  It  may  have  a  more  comprehen- 
sive meaning  and  include,  not  only  tempo- 
rary releases,  but  also  permanent  dismissals. 
Whether  the  term  be  accorded  the  larger  or 
the  narrower  meaning,  the  rules  concerning 
such  "suspensions"  must  be  reasonable  and 
for  tbe  good  of  the  schools.  If  the  rules 
mentioned  in  section  6  include  rules  concern- 
ing dismissals,  then  we  have  the  positive 
mandate  of  the  law  that  such  rules  shall 
be  reasonable ;  and,  if  the  language  of  sec- 
tion 0  is  referable  only  to  a  temporary  dis- 
continuance of  service,  then  the  implication 
that  the  graver  and  more  Important  act  ot 
dismissal  must  be  founded  upon  some  rea- 
sonable cause  is  made  more  manifest. 

There  Is  yet  another  statute  which  ac- 
centuates the  conclusion  that  a  teacher  on 
tbe*  permanent  list  can  only  be  discharged 
for  some  good  or  reasonably  cause.  Section 
11  of  chapter  37  recites  ttiat: 

"All  general  laws  of  this  state  relating  to  pub- 
lic schools  shall  be  annlicable  to  districts  under 
this  act  except  in  so  far  as  tbe  same  may  be  in 
conflict  with  tbe  provisions  hereof." 

Subdivision  22  of  section  i,  c.  172.  Laws 
1913.  Is  a  general  law  relating  to  public 
schools,  and  by  the  terms  of  that  law  "the 
board  shall  dismiss  teachers  only  for  good 
cause  shown."  Assuming  that  8ubdivl^n22 
of  section  1  does  not  apply  to  the  Instant  cass 
yet  the  general  law  affords  protection,  against 
unreasonable  charges,  to  teachers  who  are  not 
withiu  tbe  classes  intended  to  be  favored  by 
chapter  37.  and  the  fact  that  imth  chapter 
37  and  172  were  enacted  by  the  same  law- 
makers only  fortifies  the  view  that  chapter 
37  limits  the  right  of  the  board  to  dismiss  to 
the  cases  where  reasonable  cause  is  shoWn, 
and  that  the  limitation  attaches  to  tbe  power 
to  dismiss,  either  because  of  the  express  lan- 
guage found  in  section  S,  or  if  that  section 
be  given  the  narrower  meaning,  then  the  lan- 
guage of  tbe  act.  when  considered  as  a 
whole,  gives  expression  to  the  limitation  by 
necessary  implication.  If  tbe  right  to  db- 
mlss  cannot  be  exercised  unless  a  good  or 
reasonable  cause  is  shown,  it  necessarily  fol- 
lows that  the  board  is  powerless  to  discharge 
for  a  cause  which  Is  not  reasonable.  Mar- 
riage either  does  or  does  not  furnish  a  rea- 
sonable cause.  If  it  is  not  a  reasonable 
cause,  then  the  board  waa  utterly  powerless 
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to  dlsmlas,  because  their  aathoritr  Is  limited 
to  tbe  cases  wltbln  the  pvrriew  of  tbe  stat- 
ute, and  the  law  contemplates  dismissal  for 
reasonable  cause  only.  Peoyple  ex  rel.  Mur- 
phy T.  Maxwell,  177  N.  T.  401,  60  N.  B.  1002 ; 
People  ex  r^  Petxotto  t.  Board  al  Educa- 
tion. 82  Misc.  Bep.  684,  144  N.  Z.  Supp.  87; 
Jameson  t.  Board  of  Edocation,  74  W.  Va. 
3S9,  81  S.  E.  1126;  Earths  t.  Board  of  Edu- 
cation. ISS  Cal.  876,  9S  Faic.  892;  FaircUld 
T.  Board  of  Education,  107  CaU  92.  40  Pac. 
26;  Emnedy  t.  Board  of  Education.  82  Cal. 
483,  22  Pac.  1042;  Thompson  t.  Gibbs.  97 
Tenn.  489,  87  a  W.  277.  84  L.  B.  A.  048. 
If  the  act  of  marriage  Is  alone  a  reastmable 
canae,  then  the  attempted  dismissal  was  in- 
effectlTe  because  no  written  complaint  was 
filed  and  the  plaintiff  was  not  famished  with 
ft  writtoi  notice,  stating  the  reason  for  the 
Iiroposed  dismissal,  and  die  did  not  receive 
a  copy  of  any  charge.  The  attempted  dis* 
missal  was  In  any  event  If  marriage 
Is  not  a  reastmable  cause,  the  dismissal  was 
Ineffective  because  the  board  was  without 
any  power  to  discharge  for  an  unreasonaUe 
cause ;  if  marriage  is  a  good  cause,  the  sum- 
moxy  act  of  tbe  board  was  of  no  effect  be- 
cause the  power  to  dismtas  was  not  exercised 
In  the  maimer  provided  by  law. 

It  Is  argued,  however,  that  the  notice  re- 
ceived by  plaintiff  and  signed  by  her  on  or 
about  May  19,  1918,  constitute  a  contract 
wblch  bound  tbe  teacher  to  abide  by  tbe  rule 
concerning  marriage.  The  writing  purports 
to  cover  the  "ensuing  school  year,"  which 
commenced  on  S^tember  16,  1913.  No  con- 
tract was  signed  upon  the  expiration  of  the 
"ensuing  school  year,"  and,  in  fbe  absence 
of  diapter  37,  a  continuance  of  service  might 
be  presumed  to  be  governed  by  the  terms  of 
the  contract  made  in  1918.  The  writing, 
however,  purports  to  cover  tba  "ensuing 
school  year,"  which  conmienced  on  September 
15.  1913,  and  even  though  it  be  assumed  that 
ber  service  during  **the  ensuing  school  year" 
wsLB  governed  exclusively  the  terms  of 
the  contract  made  In  1913,  unmodifled  by 
the  provisions  chapter  37.  wblch  became 
a  governing  law  on  June  3.  1913,  that  as- 
snmptlon  cannot  be  continued  and  made  ap- 
plicable to  her  service  <m  January  4, 1916,  be- 
cause at  that  time  the  '^ensuing  siAool  year" 
had  e^pinA  and  the  plaintiff  occupied  the 
position  of  teachtt  by  virtue  of  the  express 
terms  of  a  statute.  The  relation  had  been 
created  by  and  existed  because  of  a  law 
which  had  been  enacted  for  that  purpose. 

C<mcedlng  that  the  coiUract  signed  In  May, 
1913,  was  valid  when  signed,  still  a  stlpula- 
tion  making  marriage  a  cause  for  ];»eremptory 
dismissal  would  not  be  bindli^  where  the 
contract  was  made  after  June  3.  1913,  when 
chapter  87  became  a  law.  The  board  cannot 
dinnlss  at  all  for  an  unreasonable  cause,  and 
can  dismiss  for  a  reasonable  cause  only  In 
the  manner  provided  by  chapter  37.  Eeep- 
ing  in  mind  the  purpose  for  which  the  stat- 
ute was  enacted,  the  board  cannot,  by  con- 


tract, enlarge  a  power  which  is  limited  and 
restricted  by  the  very  law  that  creates  the 
power.  Tbe  board  cannot  do  indirectly  that 
which  It  is  prohibited  from  doing  directly. 
An  apt  illustration  of  this  rule  appears  in 
Thompson  v.  Gibbs,  97  Tenn,  489,  37  S.  W. 
2n,  84  U  B.  A.  64S.  The  school  authorities 
cannot  "accomplish  by  indirection  that  upon 
which  the  statute  had  placed  Its  ban."  Fair- 
child  V.  Board  of  Education,  supra.  See^ 
also,  People  ex  rel.  Pelxotto  v.  Board  of  Edu- 
cation, 82  Mlsc:  Bep.  684,  144  M.  Y.  Supp, 
87.  94. 

The  views  herein  expressed  might  be  suffl- 
dent  to  dispose  of  the  Instant  case,  but  we 
prefer  to  proceed  with  the  inquiry  and  de- 
termine whether  the  sini^e  fact  of  marriage 
can,  in  advance  and  alone,  be  said  to  be  a 
reasonaUe  cause  fbr  dismissal,  keeping  in 
mind  all  the  while  that  the  punwse  of  chap- 
ter ffT  is  to  provide  permanent  tenures  for 
teachers.  Efflclwcy  and  competency  of 
teachers  and  the  welfare  of  tbe  schools  are 
of  course  consummations  "devoutly  to  be 
wished."  If  a  teacher  becomes  InefQctent  or 
falls  to  perform  a  duty,  or  does  some  act 
which  of  itself  Impairs  usefulness,  then  a 
good  or  reasonable  cause  for  dismissal  would 
exist.  Tbe  act  of  marriage,  however,  does 
not,  of  Itself,  furnish  a  reasonable  cause. 
That  tbe  marriage  status  does  not  neces- 
sarily Impair  the  competency  of  all  women 
teachers  is  conceded  by  the  school  authori- 
ties when  they  employ  married  women,  as 
they  are  even  now  doln&  to  teach  in  the 
sdiools  of  this  dlsUict  -  The  clerk  of  tbe 
board  admitted  that  In  some  Instants  a 
woman  becomes  a  better  teacher  after  mar- 
riage than  she  was  before.  The  reason  ad- 
vanced for  the  rale  adopted  by  the  board  is 
that  after  marriage  a  woman  may  devote  her 
time  and  attention  to  her  home  rather  than 
to  her  school  work.  It  would  be  Just  as  rea- 
sonable to  adopt  a  rule  that  If  a  woman 
teacher  Joined  a  churdi  it  would  work  an  au- 
tomatic dismissal  from  the  schools  on  an 
imagined  assumption  that  the  church  might 
engross  ber  time,  thought,  and  attention  to 
the  detriment  of  tbe  schools;  but  such  a 
regulation  as  the  one  supposed  would  not 
even  have  the  semblance  of  reason.  It  must 
be  conceded  that  quite  a  different  case  Is  pre- 
sented where  the  act  ruled  against  is  Inher- 
ently wrong.  The  act  to  which  the  Instant 
rale  relates  does  not  involve  a  single  element 
of  wrong,  but,  on  the  contrary,  marriage  Is- 
not  only  protected  by  both  the  written  and 
unwritten  law,  but  it  is  also  fostered  by  a 
sound  public  policy.  It  is  Impossible  to  know 
In  advance  whether  the  efficiency  of  any  per- 
son wUl  become  impaired  because  of  mar- 
riage, and  a  rule  which  assumes  that  all  per- 
sons do  become  less  competent  because  of 
marriage  is  unreasonable  because  such  a  reg- 
ulation Is  purely  arbitrary.  If  a  teacher  la 
just  as  competent  and  efficient  after  mar- 
riage, a  dismissal  because  of  marriage  would 
be  capricious.   If  a  teacher  Is  neglectful,  in- 


Digitized  by 


486 


108  PAGIFTC  REPOBTBB 


(Or. 


competent,  and  tnefflclent,  sbe  ought  to  be 
discharged  whether  she  Is  married  or  wheth- 
er she  Is  single.  Instructive  discussions  of 
the  principles  Involved  herein  may  be  found 
in  State  ex  rel.  Hart  v.  Common  Council,  53 
Minn.  238,  65  N.  W.  118,  39  Am.  St  Rep. 
595;  McCuUy  v.  State,  102  Tenn.  509.  53  S. 
W.  134,  46  X*  R.  A.  567 ;  People  ex  ret  v. 
Mayor,  10  Hun  (N.  T.)  443;  People  ex  reL 
V.  Thompson,  04  N.  T.  451 ;  Guden  v.  Dike, 
supra;  Board  of  Street  Com'rs  v.  Williams, 
96  Md.  232,  63  Atl.  923.  See,  also,  Biggs  t. 
McBrlde.  17  Or.  640,  21  Pac  878,  6  U  B. 
A.  115. 

[2]  Since  the  mere  fact  of  marriage  Is  not 
alone  sufficient  to  warrant  the  discharge  of 
a  teacher  mandamus  is  available  as  a  rem- 
edy. People  ex  rel.  Pelxotto  t.  Board  of 
Education.  82  Misc.  Rep.  684, 144  N.  T.  Supp. 
87;  Id.,  160  App.  DIv.  667,  146  N.  Y.  Supp. 
853 ;  Kennedy  r.  Board  of  Elducatlon,  supra ; 
State  ex  rel.  Sittler  t.  Board  of  Education, 
18  N.  M.  183,  185  Pa&  96,  49  L.  B.  A.  (N. 
S.)  62. 

Some  complaint  Is  made  of  the  form  of  de- 
nial appearing  In  the  reply.  While  the  form 
is  not  Ideal  yet  the  denial  in  the  Instant  case 
is  not  like  the  pleading  in  Kabat  v.  Moore, 
48  Or.  195,  85  Pac.  606,  but  bears  more  of  a 
resemblance  to  the  pleading  wblch  was  ap- 
'  proved  in  Harrison  v.  Birrell,  58  Or.  410, 116 
Pac.  141. 

The  Judgment  of  the  drcnlt  court  was  cor^ 
rect,  and  It  is  affirmed. 


(78  Or.  M7) 

NIEHAUS  T.  SHBTTBB  et  at 
(Snpreiae  Gonrt  of  Oregon.  Dec.  21, 1915.) 

1.  MoETGAOEs  i8=>37— Deed  as  Hobtqagb— 
Pabol  Evidence. 

A  deed  absolute  on  its  face  may  be  shown 
by  parol  to  have  been  intecded  by  the  parties 
as  security  for  payment  of  money,  and  to  be 
in  effect  a  mortgage. 

[Ed.  Note.— -Fw  other  cases,  see  Mortcagea, 
Cent  Dig.  H  97-107;  Dec.  Dig.  «=»87J 

2.  HOBTOAQES  <&=3l— Maxim. 

It  is  a  maxim  of  the  taw  that  "once  a  mort- 
gage, always  a  mortgage." 

[EM.  Note.— For  other  cases,  see  Mortgages,, 
Cent  Dig.  SS  1,  51;  Dee.  Dig.  ®=>1.] 

3.  MoRTOAOBS  «=:>908H— Deed  as  Mobtqagb 
—Laches. 

The  rigbt  to  assert  that  a  deed  in  form  is  a 
mortgage  is  not  barred  by  laches;  the  grantor, 
and  afterwards  his  executor,  remaining  in  pos- 
seasion,  and  paying  the  taxes,  till  agreement  was 
made  with  tne  bolder  of  tbie  mortgage  to  pay 
tbem,  pending  a  prospective  sale,  such  holder 
not  disavowing  his  trust  or  questioning  that  the 
deed  was  intended  as  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  }  1815;  Dec  Dig.  «=>608H.] 

4.  MoBTQAOEa  ^=933 — Deeu  as  Mobtoaos— 
Dbfbasance. 

To  constitute  a  deed  in  form  a  mortgage 
there  need  not  have  been  a  written  deed  of  de- 
feasance. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  67-82;  Dee.  Dig.  «s>33.T 


6.  MOBTGAQES  ^=»32— DEBD  AB  MoBTOAOE- 

ElxiEn^ncE  of  Debt. 

If  a  deed  in  form  was  designed  as  security 
for  a  debt  at  the  time  created,  or  theretofore 
existing  and  continued,  it  should  be  declared  a 
mortgage. 

[Ed.  Note.— For"  other  cases,  see  Mortijages, 
Cent  Dig.  H  60-^,  84-04;  Dec.  Dig.  ^XL] 

6.  MoRTOAOBS  «=s>32— Deed  as  Mobtoaqb  — 

PXJBCHASEBS. 

A  deed  intended  as  a  mortgage  should  be 
declared  such  against  one  who,  knowing  it  to 
have  been  given  as  such,  took  a  deed,  also  la* 
tended  as- a  mortgage,  from  tbe  grantee  in  the 
first  deed. 

[Ed.  Note.— For  other  cases,  see  Mortgagee, 
Cent  Dig.  88  60-66,  84-94;  Dec  Dig.  ^=>3S.] 

7.  Mobtqaobs  «=3390— Fuix  DiBPOsmoN  or 

CONTBOVEBSY. 

A  deed  having,  in  a  suit  by  the  grantee 
to  quiet  title,  been  declared  a  mortgage,  fore- 
closure should  not  be  left  to  another  proceeding, 
but  had  in  such  suit. 

[Ed.  Note— For  other  cases,  see  Mortgages, 
Cent  Dig.  |  1156;  Dec  Dig.  «S3390.] 

In  Banc.  Appeal  from  Circuit  Court,  Coos 
County;  I*  T.  Harris,  Judge. 

Suit  by  Mathilda  Nldiaus  against  Otto 
Shatter  and  others.  From  tbe  Jadgm^, 
plaintiff  appeals.  Affirmed  and  remanded. 

This  is  a  suit  Instituted  by  the  plaintifl 
to  quiet  title  to  480  acres  of  land  situated 
in  Coos  county.  Or.  She  alleges  In  substance 
that  she  is  the  owner  In  fee  simple  of  the 
real  estate,  and  that  the  defendants  claim 
some  Interest  therein.  Default  was  entered 
against  some  of  the  defendants.  Otto  Shel- 
ter and  Alice  Shetter,  his  wife,  and  Julia 
Getty  and  R.  W.  Getty,  her  husband,  an- 
swered. They  aver  in  effect  that,  as  tbe 
devisees  of  Frederick  Shetter,  deceased,  Ottu 
Shetter  and  Julia  Cietty  are  the  owners  In 
fee  simple  of  the  realty  described  in  the  com- 
plaint, subject  only  to  a  lien  of  a  deed  of 
conveyance,  which  was  In  effect  a  mortgage, 
for  the  sum  of  $3,000.  with  interest  at  the 
rate  of  8  per  cent  per  annum  from  April  t, 
1898.  The  circuit  court  decreed  that  the  de- 
fendants Otto  Shetter  and  Julia  Getty  arc 
the  owners  in  fee  simple  of  the  real  property, 
subject  to  the  lien  mentioned,  togetber  vltti 
any  taxes  paid  by  tbe  holders  thereof.  Flain- 
tiff  appeals. 

E.  D.  Sperry,  of  Coqullle,  and  James  H. 
Eoford,  of  Oakland,  CaL,  fbr  appellant  J. 
M.  Upton,  of  Bosebarg,  and  B.  Ja  C.  FsrIb, 
of  San  lYancisco,  CaL,  for  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
It  appears  that  on  August  12,  1889,  Fred- 
erick Shetter  and  EmUy  O.  Shetter,  his  wife, 
deeded  the  real  property  in  question  to  one 
Thomas  Harkins,  by  a  general  warranty  deed 
absolute  upon  its  face,  which  was  Intended 
by  the  parties  and  was  in  force  and  effect  a 
mortgage  to  secure  the  payment  of  the  som 
of  ?3,000,  with  interest  at  8  per  cent  from 
that  date.  The  deed  was  duly  recorded  in 
the  records  of  Coos  county.  Frederick  Sbet- 
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ter  paid  the  Interest  accruing  on  the  Uen 
up  to  April  1,  1898,  and  also  paid  all  the 
taxes  assessed  against  the  property  up  to  the 
time  of  bia  death  on  April  23,  1902.  In 
March,  1903,  Otto  Shetter  was  appointed  sole 
executor  of  the  last  will  and  testament  of 
Frederick  Shetter,  deceased,  and  thereafter 
continued  to  pay  the  taxes  on  the  property 
up  to  and  Including  the  year  1005. 

On  Ttecember  19,  1903,  Thomas  Harklns 
and  Kate  Harking,  his  wife,  conveyed  the 
real  estate  in  controversy  to  Edward  F. 
Mlebans,  husband  of  the  plaintiff,  to  secure 
the  payment  of  certain  advances  made  by 
him  to  Harkins,  amounting,  as  alleged  in 
the  answer,  to  about  |S,00a  This  deed  was 
also  Intended  by  the  parties  to  be,  and  was 
in  effect,  a  mortgage.  It  Is  shown  by  the 
evidence  that  at  the  time  of  the  execution  of 
the  last-named  conveyance  Edward  Niehaus 
was  informed  by  Thomas  Harkins  that  the 
property  was  held  by  him  as  security  for 
the  lien  of  |S,000  and  interest  Harkins  hav- 
ing died,  his  widow  testified  that,  at  the  time 
of  obtaining  the  advances  from  Niehaus,  her 
bnsband,  a  sea  captain,  was  about  to  make  a 
Toyage  to  Panama,  and  desired  to  obtaio 
stores  for  his  schooner,  which  necessitated 
the  advances  made  by  Mr.  Niehaus;  that 
pursuant  to  the  directions  of  the  latter  she 
and  her  husband  proceeded  to  the  office  of 
the  attorney  of  Mr.  Niehaus,  In  San  Fran- 
cisco, who  prepared  the  deed  which  they 
signed,  and  also  a  writing,  In  duplicate,  to 
the  effect  that  when  the  debt  Incurred  by 
Capt.  Harklna  was  paid  the  prc^erty  should 
be  returned.  One  copy  was  retained  by 
Harkins  and  his  wife,  and  was  destroyed  iu 
tbe  San  Francisco  fire.  The  other  was  left 
with  the  attorney  Cor  Mr.  iQehaiu.  Capt. 
Hai^lns  did  not  return  from  his  Toyage. 
At  one  Ume  Otto  fetter,  as  executor  of  the 
estate  <tf  Frederii^  Shetter,  deceased,  enter- 
ed Into  an  arrangement  with  Edward  F. 
Nltibans,  during  bis  lifetime,  for  a  sale  of 
die  land  in  question,  and  for  a  disposition 
of  the  proceeda  Niehaus  claimed  at  the 
time  that  there  was  about  (6,000  due.  A 
deed  was  executed  by  him  and  his  wife  and 
placed  In  escrow  tn  a  bank  at  Marsbfleld, 
Or.  Some  time  afterward,  no  sale  having 
been  made,  the  deed  was  returned  to  him, 
with  the  expectation  that  be  wonld  make  a 
sale  thereof  in  San  Francisco,  CaL,  and  foi^ 
ward  the  balance  agreed  upon  to  the  exec> 
otor. 

[1, 2]  It  Is  a  w^-settled  mle  of  law  that 
a  deed  absolute  upon  its  face  may  be  shown 
by  parol  to  have  been  intended  by  the  par- 
ties as  security  for  the  payment  of  tbe  debt, 
and  that  it  is  In  effect  a  mortgage.  Kramer 
T.  Wilson,  49  Or.  333,  337,  338,  90  Pac.  183 ; 
Elliott  V,  Bozorth.  62  Or.  391,  395,  97  Pac. 
632;  Grover  v.  Hawthorne,  62  Or.  77,  114 
Pac.  472,  121  Pac.  808 ;  MUes  v.  Hemenway, 
69  Or.  318,  111  Pac  696,  117  Pac.  273.  It  la 
also  a  wdl-known  maxim  of  the  law  that 
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"once  a  mortgage,  always  a  mortgage.**  Bell- 
ly  V.  CuUen,  159  Mo.  322,  60  S.  W.  126. 

[3]  Counsel  for  plaintiff  invoke  the  prin- 
ciple of  laches  as  a  bar,  citing  and  relying 
upon  the  case  of  Raymond  v.  Flavel,  27  Or. 
219,  237,  40  Pac.  158,  In  support  of  their  po- 
sition. The  facta  there,  however,  are  ma- 
terially different  from  those  in  the  case  un- 
der consideration.  In  Kaymond  v.  Flavel, 
supra,  the  grantee,  defendant,  was  let  Into 
possession  of  the  land,  and  so  remained  for 
a  great  number  of  years,  making  extensive 
improvements,  with  the  knowledge  and  con< 
sent  of  the  grantor,  the  plaintiff.  Here  the 
original  grantor,  Frederick  Shetter,  remain, 
ed  in  possession  of  the  land  and  paid  the 
taxes  thereon  up  to  the  time  of  his  death  In 
April,  1902.  Thereafter  his  son  Otto,  as  ex- 
ecutor, continued  In  such  possession  and  paid 
the  taxes  up  to  and  including  the  year  1905, 
when  it  appears  he  entered  into  an  agree- 
ment with  Mr.  Niehaus  whereby  the  latter 
was  to  pay  the  taxes,  pending  a  prospective 
sale  of  the  premises.  It  Is  not  evident  that 
NIeliaus  at  any  time  disavowed  his  trust,  or 
questioned  that  the  deed  to  blm,  and  also 
one  from  Shetter  to  Harkins,  were  intended 
as  a  mortgage. 

[4]  The  contention  of  counsel  for  plaintiff 
is  in  effect  that  In  a  case  like  the  one  in 
band  there  must  be  a  written  deed  of  de- 
feasance in  order  to  constitute  the  deed  a 
mortgage.  With  this  dalm  we  are  unable  to 
agree. 

[I,  •]  In  the  determination  ot  the  anestion 
as  to  whether  or  not  such  a  deed  la  in  ef- 
fect a  mortgage,  the  legal  test  Is  this:  Was 
a  debt  created,  or  was  a  pre-exlstli«'  debt 
continned,  and  was  Oxe  Instrument  designed 
as  secnri^?  If  the  pre-existing  debt  was 
not  extlngnisfaed.  or  if  a  new  debt  was  in- 
tended to  be  created,  and  thi  conveyance  was 
given  as  security,  then  It  should  be  declared 
to  be  in  effect  a  mortgage.  Blckel  v.  Wes-. 
singer,  58  Or.  98, 113  Pac.  34 ;  Qrover  r.  Haw- 
thorne, supra,  62  Or.  at  page  OS,  114  Pac 
472, 12i  I^c.  808.  When  tbe  deed  from  Shet- 
ter to  Harkins  was  executed,  a  debt  was 
created,  and  the  conv^ance  was  designed 
as  security  therefor.  In  the  case  of  the  con- 
veyance from  Harkins  to  Niehaus,  the  for- 
mer debt  was  not  extinguished,  the  same  was 
augmented,  and  the  deed  was  given  as  secu- 
rity. The  evidence  shows  that  Niehaus  had 
actual  knowledge  of  the  condition  of  the 
Shetter-Harklns  deed ;  therefore  these  deeds 
should  be  declared  in  effect  mortgages  as 
decreed  by  the  trial  court. 

[7]  The  lower  court  did  not  foreclose  the 
declared  mortgage,  and  left  that  matter  for 
another  proceeding.  We  are  of  the  opinion, 
however,  that  the  controversy  should  be  ful- 
ly adjusted  In  this  suit.  For  that  purpose, 
the  cause  will  be  remanded  to  the  lower 
court,  where  the  parties  should  be  allowed 
to  take  all  such  proceedings  as  may  be  nec- 
essary to  determine  the  amount  of  the  Uen 
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opon  the  land  and  complete  the  foreclosure 
of  the  mortgage  deed.  The  costs  upon  this 
appeal  should  be  paid  as  other  costs  and 
'disbursements  in  the  foreclosure  suit 

EAKIN  and  HARRIS,  JJ.,  took  no  part 
in  the  consideration  of  tbls  case. 

m  Or.  W)  , 

HYDE  T.  EIRKPATRICE. 
(Supreme  Court  of  Oregon.   Dec  28,  1015.) 
L  Refobhation  or  Instbuuents  €=347— Nbw 

CONTBACT^POWEB  OF  CHANCEIXOB. 

Where  plaintiff,  hj  suit  to  reform  a  con- 
tract for  the  sale  of  his  stock  of  groceries, 
sought  to  recast  the  agreement  according  to 
what  bad  been  paid  and  what  remained  UQpaid 
by  the  defendant,  while  the  toBtrament  drawn  in 
question  was  the  reduction  to  writing  by  the 
parties  of  the  contract  of  sale  as  first  orally 
made  between  them,  plaintiff  could  not  have  a 
reformation,  since  the  chancellor  cannot  make  a 
new  contract  taking  Into  consideration  pay- 
ments or  other  part  performance,  but  can  only 
state  the  agreement  in  the  terms  stipulated  as 
of  the  date,  when  the  original  was  made. 

[Ed.  Note!— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  |{  19&-ig8;  Dec. 
Dig.  «=>47.] 

2.  Refobuation  or  Inotbumxhtb  «=:>47  — 
New  Aobeeicbrt— Powbb  of  Equity. 
While,  in  a  proper  case,  equity  will  relieve 
a  party  from  a  contract  into  which  he  has  been 
inveigled  by  fraud,  it  will  not  construct  a 
new  agreement  between  the  parties  for  such  rea- 
son. 

[Ed.  Note. — For  other  cases,  see  ReformatioD 
of  Instraments,  Gttit  Dig.  ft  195-198;  Dec. 
Dig.  «=>47.1 

8.  Repobuatioit  of  InsiEUKsnTa  ^11^— Mu- 

■rvAX.rrT  or  Mibtake. 

Where  plaintiff  orally  contracted  to  sell  his 
stock  of  groceries,  and  the  contract  was  later 
reduced  to  writing,  being  at  all  times  in  posses- 
sion of  Um  original  data  npon  which  the  agree- 
ment was  based,  he  could  not  bare  reformation 
of  the  instrument  on  tbe  ground  that  the  writ- 
ing did  not  correctly  embody  the  oral  agreement, 
since  there  was  no  mutuality  of  mistake;  it 
being  plaintiFs  duty  as  an  independent  etmtract- 
ing  party  to  see  that  tbe  writing  correctly  stat- 
ed tne  terms  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  H  74-78;  Dee,  Dig. 

«B9l9.] 

In  Bane,  Appeal  from  Circuit  Ooart,  Bak- 
Connty;  Gnstar  Anderson,  Judge. 
On  petition  tor  rdiearlng.    Petition  de- 
nied. 

For  tbrmer  opinion,  see  163  Pac.  41. 

Clifford  &  Correll,  of  Baker,  for  appellant 
W.  L.  Patterson,  of  Baker,  for  respondent 

BURNETT,  J.  [1]  The  plaintiff  has  filed 
a  petition  for  rehearing  In  which  he  restates 
with  ability  and  zeal  the  arguments  pressed 
upon  our  attention  when  tbe  case  was  heard 


on  appeal.  Its  Incongruity  Is  made  manifest 
when  we  remember  that  on  March  10,  1911f 
when  the  parties  made  the  Instrument  drawn 
in  question,  they  were  endeavoring  to  reduce 
to  writing  the  contract  of  sale  orally  made 
In '  the  next  preceding  January,  while  the 
present  litigation  Is  an  attempt  to  recast  the 
^reement  according  to  what  had  been  paid 
and  what  remained  unpaid  by  the  defendant 
and  compel  him  to  perform  tbe  new  contract 
The  utmost  a  chancellor  can  do  in  the  way 
of  correcting  a  mistake  Is  to  state  the  agree- 
ment In  the  terms  stipulated  as  of  the  date 
when  the  original  was  made  He  cannot 
make  a  new  contract  taking  Into  considera- 
tion payments  or.  other  part  performance. 

[2,  S]  Another  principle  ecjually  plain  Is 
that,  while  In  a  properly  stated  case  equity 
will  relieve  a  party  from  a  convention  Into 
whl<^  be  has  been  inveigled  by  fraud.  It 
will  never  constmct  a  new  agreement  upcn 
such  a  basis.  As  pointed  out  in  the  former 
opinion,  whether  In  the  Interim  between  Jan- 
uary and  March  the  defendant  had  or  had 
not  paid  some  or  all  of  tbe  accounts  doe 
from  the  plaintiff  could  not  affect  the  terms 
of  the  original  transaction  in  the  tonaei 
month  which  the  parties  subsequently  at- 
tempted to  reduce  to  writing.  The  plalntlfl 
had  in  possession  at  all  times  all  the  original 
data  npon  which  the  agreement  was  based  for 
the  transfer  of  the  business,  and  It  was  his 
duty  as  an  independent  contracting  party 
to  see  that  the  writing  correctly  stated  tha 
terms  of  the  contract;  for  under  sndi  dr- 
cnmstances  courts  cannot  make  or  unmake 
agreements.  The  complaint  fails  to  show 
mutuality  of  mistake  so  essential  to  tlie  «• 
erdse  of  that  branch  of  equity  Jurispni- 
dence  It  presents  no  allegation  Justl^ing 
a  resdssltm  of  the  sale  on  the  ground  of 
fraud,  nnally,  under  the  guise  of  correct- 
ing a  mistake,  it  attunpts  to  frame  a  new 
contract  materially  different  in  terms  troa 
even  what  tbe  plaintiff  says  was  Che  original 
agreement  made  In  January,  For  aiSi  these 
reasons  the  plaintiff  has  not  stated  a  case 
for  equitable  relief.  Something  is  said  In 
the  petitiOD  about  an  error  In  the  opinion  in 
statement  of  an  allegation  of  tbe  complaint 
Confessedly  tbe  opinion  on  that  point  con- 
formed to  tbe  printed  abstract  upon  which 
we  heard  the  cause  and  to  which  the  plain- 
tiff did  not  object  It  must  be  admitted 
that,  If  the  abstract  had  shown  the  complaint, 
as  plaintiETs  counsel  says  it  was  amended, 
by  interlineation,  the  comment  referred  to 
would  not  have  appeared  in  the  decision; 
but  as  It  was  not  necessary  to  the  result,  it 
requires  no  further  notice. 

The  petition  for  rehearing  is.  denied. 
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BARNES  T.  GENERAL  ACCIDENT,  FIRE 
ft  UFB  ASSUa  CORP.,  Limited 
(No.  10673.) 
(Sniotme  Coort  of  Kapaaa.    Dec  11,  1915.) 

(8i/llabiu  bv  Courts 
ISSUKAITCB    <Ba>S3&  ~  ACCIDENT  ImBDKUICB 

PouoT— CoNSTBVcnoH— NoncB  or  Dkatb 
— Pboof  of  Death. 

An  accident  insurance  poUey  contained  two 

proviBiODs: 

"(m)  Written  notice  of  any  Injutr,  fatal  or 
nottlFatal,  or  of  any  illness  for  which  claim  can 
be  made,  must  be  given  to  the  company  at  Phil- 
adelphia, Pa.,  within  ten  days  of  date  of  acci- 
dent or  beginning  of  illness.  BVilure  on  the 
part  of  the  assured  or  beneficiary  to  comply 
strictly  with  said  notice  regairement  shall  limit 
tbe  liability  of  the  company  to  one^fiftb  the 
amount  which  vould  be  otherwise  payable  un- 
der this  policy.  Notice  to  an  agent  does  not 
constitute  notice  to  the  company. 

"(n)  Proof,  satisfactory  to  the  company,  af- 
firmatiTely  estaUisbing  the  fact  tliat  the  injury, 
loss  or  disability,  is  such  as  comes  within  the 
nrovisions  and  conditions  of  the  policy,  must  be 
ftimished  to  the  company  at  Philadelphia,  Pa. 
(mi  blanks  provided  on  request,  by  the  com- 
pany), within  thirty  days  from  date  of  death, 
UMB  of  limb,  or  of  sigb^  or  of  the  termination 
of  diaabili^.  No  action  at  law  or  in  eqnifcy 
Shan  be  maintainable  before  three  months  or 
after  rix  montiis  from  the  date  on  which  this 
paragraph  provides  that  said  proof  must  b^ 
fnmished  to  the  company.  Any  claim  not 
brought  in  conformity  with  the  provisions  of 
this  paragraph  shall  be  forfeited  to  the  com- 
pany. •  • 

Seld,  that  the  first  paragraph  did  not  require 
notice  to  the  company  to  be  given  by  the  benefi- 
ciary within  ten  days  of  the  death  of  the  as- 
EDred ;  and  held,  that  a  compliance  with  the 
second  paragraph  by  tiie  beneficiary  within  the 
time  therein  specifi*^  was  sufficient  on  which  to 
base  a  recovery. 

[Ed.  Note.— For  otber  cases,  see  Insoranee^ 
Cent  Dig.  iS  1328-1338;  Dec  Dig.  «si63&J 

Appeal  from  District  OiKirt,  SedgwidE 
County. 

Action  by  Jennie  M.  Barnes  against  the 
Geneial  Accident,  Fire  &  life  Aasarance 
Oorporatton,  Limited.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Noftzger  A  Gardner,  of  Wichita,  for  ap- 
pellant Blake  ft  Ayres,  of  Wichita,  for  ap- 
pellee. 

DAWSON,  J.  This  lawsuit  has  arisen 
over  the  terms  of  an  acddent  insurance  pol- 
icy. H.  Bruce  Barnes,  in  his  lifetime,  was 
a  barber  in  Wichita.  He  held  a  policy  of 
insurance  issued  by  the  defendant  company. 
On  May  5.  1913,  he  feU  off  his  bicycle  and 
was  injured.  Notwithstanding  his  Injnrles, 
be  continued  to  go  to  his  place  of  business 
from  day  to  day,  although  not  in  bis  accua- 
tomed  health  and  vigor,  until  May  18th  when 
be  died.  No  demand  was  made  by  Barnes  on 
tbe  defendant  company  for  any  payment  on 
account  of  his  accident  and  injuries.  On 
June  lOth,  his  widow,  the  plaintiff,  present- 
ed to  the  defendant  company  the  proof  of 
ber  husband's  death  and  the  cause  of  it,  and 


demanded  payment  under  the  terms  of  the 
poUcy.  This  waa  refoaed,  and  this  action  la 

the  result. 

The  defendant  denied  liability  because  ot 
a  breach  of  the  following  provision  In  its  In- 
surance policy: 

"(m)  Written  notice  of  any  injury,  fatal  or 
nonfatal,  or  of  any  illness  for  which  claim  can  be 
made,  mast  be  given  to  the  company  at  Pbila- 
delphia,  Pa.,  within  ten  days  of  date  of  accident 
or  beginning  of  illness.  Failure  on  tbe  part  of 
tbe  assured  or  beneficiary  to  comply  strictly 
with  said  notice  requirement  shall  limit  the  lia- 
bility of  the  company  to  one-fifth  tbe  amount, 
which  would  be  otherwise  payable  under  thi4 
policy.  Notice  to  an  agent  does  not  eonstitnte 
notice  to  the  company.'*^ 

'  The  plahitur  recovered  judgment,  and  de- 
fendant appeals;  and  the  alleged  error  In- 
volves the  proper  interpretation  of  tbe  (danae 
above  quoted. 

1.  No  notice  of  the  accident  or  Injury  was 
given  by  the  assured  or  by  tbe  plalntlfl  with- 
in 10  days  of  Its  occurrence.  Neither  was 
any  notice  glvcai  within  10  days  of  the  as- 
sured's  death.  He  died  on  Hay  18th.  Notice 
to  the  company  was  glyea  on  June  10th— 21 
days  later,  ^niat  does  the  policy  require? 

"Writtra  notice  of  any  injury,  fatal  or  non- 
fatal, or  of  any  illness  for  wMcli  claims  can  be 
made,  must  be  given  •  «  •  witliin  ten  days 
of  accident  or  beginning  ot  Qbiess." 

No  claim  for  indemnity  or  baiefit  was 
made  by  the  assured  for  tbe  accident  or  in- 
Jury  or  illnesB.  The  provision  in  contro- 
versy does  not  say  what  notice  must  be  giv- 
en In  cue  of  death.  Shall  we  amend  this 
proTlakm  and  read  into  It  some  duly  to  be 
performed  by  tbe  benefldary  when  a  claim 
arises  under  tbe  policy  tm  0ie  death  of  tbe 
assured?  Touching  this  provision  under  dis- 
cnralon.  the  district  court  instracted  the 
Jury  011  part): 

"Ton  are  instructed  that  this  paragraph  ap- 
plies to  the  claim  which  could  be  recovered  by 
tbe  insured  himself,  and  that  it  does  not  apply 
to  the  claim  of  the 'plaintiff  in  this  case,  whicb 
is  for  the  death  of  tbe  insured  and,  of  course, 
arises  only  after  his  death  and  after  the  acci- 
dent which  caused  his  death.  To  enable  the 
plaintiff  to  recover  in  this  case,  it  ia  not  neces- 
iary  for  her  to  comply  with  tne  provisions  of 
this  paragraph,  and  it  ia  not  necessary  that  no- 
tice of  tbe  injury  or  lilness  for  which  a  claim 
la  made  to  have  been  given  to  tbe  company  with- 
in 10  days  of  the  date  of  the  accident  or  the 
beginning  of  the  illness." 

In  Casualty  Co.  v.  Colvin,  77  Kan.  661. 
669,  670,  95  Pac.  565,  568,  tt  was  held  that, 
in  a  clause  in  an  accident  Insurance  policy 
requiring  notice  by  the  insured  or  the  ben- 
eficiary within  16  days  from  the  date  of  the 
accident,  the  time  did  not  begin  as  against 
tbe  benefldary  until  tbe  death  of  the  as- 
sured.  In  the  opinion  It  was  said: 

"It  is  also  contended  that,  if  this  right  of  ac- 
tion existed,  it  baa  been  lost  by  failure  to  give 
notice  as  required  by  clause  4,  above  set  out' 
No  notice  was  given  to  the  company  until  more 
than  15  days  after  tbe  insured  was  injured. 
If  such  notice  was  necessary,  the  failure  to  give 
it  worked  a  forfeiture  of  all  rights  under  the 
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policy.  It  wni  be  seen  from  clause  4  that  no- 
tice of  the  claim  must  be  gi^en  by  the  insured 
or  by  the  beneficiary,  ^ese  parties  cannot 
botb  have  a  claim  at  the  same  time.  It  would 
be  a  useless  thing  for  the  beneficiary  to  give  no- 
tice of  a  claim  which  is  not  in  existence  and 
which  may  never  arise.  Such  a  proceeding  can- 
not be  fairly  assumed  to  have  been  contemplated 
by  the  parties,  and  it  does  not  seem  to  be  dear- 
ly expressed  by  the  language  of  the  policy.  Un- 
til the  death  of  the  insured,  the  beneficiary  had 
no  interest  in^  or  claim  to,  the  policy,  and  no 
rights  under  its  provisions.  A  claim  in  favor 
of  the  insured  arose  after  he  received  the  in- 
jury, and  to  preserve  that  claim  it  was  incum- 
bent upon  him  to  give  the  required  notice.  Bnt 
the  beneficiary,  during  the  1^  of  the  insared, 
had  no  claim  against  the  company  nor  any  right 
under  the  policy  to  be  protected.  The  language 
of  the  clauee  evidently  contemplates  Uiat  tbifl 
duty  will  in  some  cases  rest  upon  the  insured 
and  in  others  upon  the  benefidarjr,  tor  they  are 
both  mentioned." 

Since  the  proTision  In  controTeray  does 
not  literally  provide  that  notice  must  be  giv- 
en within  10  days  of  the  death  of  the  aa> 
aured,  let  m  see  if  the  daty  of  the  bene- 
ficiary is  not  elsewhere  prescribed  In  this 
policy.  One  paragraph.  In  part,  reads: 

"(n)  Proof,  satisfactory  to  the  company,  af- 
firmatively establisbing  the  fact  that  the  in- 
jury, loss  or  disability,  is  such  as  comes  witb- 
Id  the  provisions  and  conditions  of  the  policy, 
must  be  furnished  to  the  company  at  Philadel- 
phia, Pa.  <on  blanks  provided  on  request,  by  the 
company),  within  thirty  days  from  the  date  of 
deau.  *  *  *  Any  claim  not  brought  in  con- 
formity with  the  conditions  of  this  paragraph 
shall  be  forfeited  to  the  company." 

This  clause  seems  pertinent  It  requires 
that,  within  30  days  of  the  death  of  the  as- 
sured, proof  shall  be  furnished  to  the  com- 
pany showing  the  fact  of  the  injury,  loss,  or 
disability.  The  plaintiff  compUed  with  thia 
requirement. 

Which  clause  controls?  The  one  which 
does  not  clearly  nor  even  fairly  prescribe  no- 
tice touching  the  death  of  the  assured,  or 
the  one  which  does.  It  is  not  disputed  that 
this  latter  clause  was  conformed  to  by  the 
plaintlfT,  and  it  appears  to  us  that  it  is  the 
clause  which  directed  the  conduct  of  the 
claimant  after  the  death  of  her  husband. 

The  authorities  cited  by  counsel  for  plain- 
tiff and  defendant  seem  to  l}e  la  confusion, 
and  it  seems  better  to  resort  to  the  clear  and 
precise  doctrine  of  an  analogous  case  of  this 
court  for  a  precedent.  Such  is  the  case  of 
Nesbit  T.  City  of  Topeka,  87  Kan.  391,  124 
Pac.  166,  40  L.  R.  A.  (N.  S.)  749.  There  the 
husband  of  the  plaintiff  had  been  Injured 
and  died  through  the  negligence  of  the  city. 
The  statute  provided  that  no  action  could  be 
brought  against  the  city  nnless  a  written 
statement  giving  the  time,  place,  and  dr- 
cumstances  of  the  accident  or  Injury  was 
filed  with  the  dty  clerk  within  four  months. 
While  this  statute  was  held  to  be  mandatory 
on  the  injured  party  before  be  could  claim 
damages,  a  fallnre  on  the  part  of  the  widow 
to  file  Buch  written  statement  within  four 
months  of  the  Injury  did  not  bar  her  recov- 
ery. 


A  case  somewhat  like  the  present  was  Hoff- 
man V.  Accident  Indemnity  Co.,  56  Mo.  App. 
301.  There  the  policy  provided: 

"In  the  event  of  an  accident  or  injury  for 
which  or  from  which,  directly  or  indirectly,  any 
claim  may  be  made  under  this  certificate,  either 
for  weekly  indemnity  or  loss  of  limbs  or  loss  of 
both  eyes  or  for  the  death  benefit,  immediate  no- 
tice shall  be  given  in  writing  signed  by  the  mem- 
ber or  his  attending  physician,  or  in  case  of 
death  by  the  beneficiary,  addressed  to  the  secre- 
tary of  the  company,  at  Geneva,  New  York, 
stating  the  full  particnlars  as  to  when  and 
where  and  bow  it  occurred,  and  the  occupation 
of  the  member  at  the  time,  and  his  address; 
and  failure  to  give  such  immediate  notice,  mail- 
ed witbin  ten  days  of  the  happening  of  sncb  ac* 
cident,  shall  invalidate  all  claim  under  this  cei^ 
tificate." 

The  assured  lived  for  40  days  after  his  in- 
juries, but  no  notice  was  given  to  the  com- 
pany under  the  clause  Just  recited.  The 
court  held  that  this  provision  did  not  apply 
where  the  claim  was  made  In  behalf  of  the 
beneficiary  after  the  death  of  the  assured, 
and  that  notice  within  reasonable  time  there- 
after was  sufficient.  Two  sections  of  the 
syllabus  read: 

"A  condition  in  an  accident  insurance  policy, 
requiring  the  beneficiary  to  give  notice  of  the 
death,  within  10  days  of  the  happening  of  the 
accident  causing  it,  is  impossible,  and  therefore 
unreasonable,  in  a  case  where  the  death  does 
not  occur  within  10  days  after  such  acddent, 
and  such  condition  is  invalid."    SyL  1. 

"When  a  stipulation  in  a  policy  of  insurance, 
emanating  from  the  insurer,  is  capable  of  two 
meanings,  that  meaning  is  to  be  adopted  which 
is  most  favorable  to  the  insured,  and  doubt  mwst 
be  resolved  in  favor  of  the  interpretation 
the  assured,  although  Inteitded  otherwise  by  tiie 
insurer."   Syl.  3. 

Construing  par^raphs  and.  "n"  to- 
gether, it  seems  clear  that  paragraph  'V 
Is  the  one  whidi  governs  the  beneficiary,  and. 
since  it  is  conceded  that  die  complied  with 
Its  terms  within  the  time  therein  spedSed, 
the  judgment  In  her  behalf  amnot  be 
turbed. 

It  Is  therefore  affirmed.  All  the- Justicei 
concurring. 

(9S  Kan.  1*) 

RIDGWAY  V.  WETTBRHOLD.   (No.  19741)' 
(Sttprone  Oourt  of  Kansas.   Dec.  11,  1915.) 

(BvIMhu  by  ik9  OowriJ 

1.  GONTftACTS  «S>1S7— SEBVICn   UNDER  IV- 
VALID   GOHTBAOT^itXaOVEST  OH  QDASTOX 

Merdh. 

No  recovery  can  be  had  on  quantum  meniit 
for  services  rendered  under  a  contract  prohitdt- 
ed  by  statute. 

FEd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §g  701-712;  De&  Dig.  «=»137.J 

2.  CoNTaACTS  <&=>1S7— InTALIDIXT— BHIOBCI- 

UENT  IN  Part. 

A  contract  for  the  sale  of  an  interest  in 
a  patent  right  was  executed  in  violation  of  tbe 

provisions  of  sections  5515-6517,  Gen.  St  I90y, 
and  as  part  of  the  consideration  tbe  purchaser 
agreed  to  employ  the  owner  of  the  patent  and 
pay  him  for  services  in  the  construction  <^  nx- 
chinery  for  manufacturing  under  the  patent 
Held,  that  the  contract  is  not  divisible,  bat  en- 
tire, and,  being  tainted  with  illegality,  no  ac- 
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ticm  can  ba  maintained  to  enforce  any  part 
thereof. 

[Ed.  Note.— For  other  cases,  see  CSontracts, 
Cent  Dig.  II  701-712;  Dec.  Dig.  «3>137.1 

Appeal  trom  District  Court,  Sedgwick 
Coniity. 

Action  bjr  T.  J.  Bldgway  against  George 
Wetterhold.  From  a  judgment  for  plaintiff, 
defradant  appeals.  Beversed  and  remand- 
ed, vlth  directions. 

P.  D.  Gardiner,  of  Wichita,  for  appellant 
Robert  a  Foulston,  City  Atty.,  of  WlcMta. 
flor  appdle& 

PORTER,  J.  Plaintiff,  who  was  the  own- 
er of  a  i)atent  right  covering  the  manufac- 
tore  and  sale  of  a  bed  spring,  sold  the  de- 
fendant an  Interest  in  the  patent  The  con- 
tract was  in  writing,  and  contained  a  pro- 
vision tliat  the  defendant  was  to  employ 
the  plaintiff  to  superintend  the  conat ruction 
of  certain  machinery  for  the  manufacture 
of  the  bed  spring  and  was  to  pay  the  plain- 
tiff $26  i>er  week  for  his  labor  and  services. 
Alleging  that  defendant  had  refused  to  pay 
for  the  services  rendered  In  accordance  with 
tbe  contract,  plaintiff  brought  the  action. 
The  petition  contained  two  counts,  the  first 
upon  the  written  contract;  the  second,  upon 
quantum  meruit.  The  answer  alleged  that 
tbe  contract  sued  upon  was  void  because  the 
plaintiff  had  failed  to  comply  with  the  pro- 
visions of  sections  Gen.  Stat 
1909,  which  declare  the  sale  of  any  interest 
In  a  patent  right  void  unless  the  owner  has 
aied  with  the  clerk  of  the  district  court  du- 
ly authenticated  copies  of  the  letters  pat- 
ent The  answer  alleged  that  the  plaintiff 
had  not  compiled  with  any  of  the  provisions 
of  the  statute.  The  evidence  disclosed  no 
dispute  as  to  the  facts.  A  demurrer  to  the 
evidence  was  sustained  as  to  the  first  count 
but  overruled  as  to  the  second.  The  plaln- 
tifl  recovered  Judgment  from  which  defend- 
ant appeals. 

[1,  2]  In  his  petition  the  plaintiff,  realiz- 
ing the  weakness  of  his  case,  sought  to 
avoid  disaster  to  the  second  count  by  al< 
leg;inK  that  the  written  contract  is  divisible; 
and  he  stands  now  upon  the  conteutlon  that 
tlie  agreement  to  employ  him  to  construct 
machinery  for  manufacturing  the  bed  springs 
under  tbe  patent  is  no  part  of  the  contract 
for  the  sale  of  an  interest  in  the  patent 
xigitat  His  contention  is  not  sound.  The 
contract  is  entire.  Qerlach  v.  Skinner,  34 
Elan.  86,  89,  8  Pac.  257,  55  Am.  Rep.  240; 
Sedgwick  County  v.  State,  66  Kan.  634.  72 
Pac.  284.  HU  contract  for  employment  was 
In  writing,  and  he  Is  obliged  to  rely  upon 
it  In  order  to  recover.  He  can  get  nowhere 
except  by  aid  of  the  Illegal  contract  Sure- 
ty Co.  V.  Brick  Co.,  73  Kan.  196,  209,  84 
Pac.  1034.  It  Is  just  as  clear  that  his  agree- 
ment to  perform  the  services  and  defendant's 
agreemoit  to  employ  him  constitute  part  of 
the  consideratloii  for  the  sale  and  purdiase 


of  the  Interest  in  the'  patent  as  It  Is  that 
defendlant's  agreement  to  pay  him  a  royalty 
on  the  bed  springs  Is  part  of  the  considera- 
tion. 

Tbe  statute  (section  5S17,  Gen.  Stat  1909) 
makes  It  unlawful  for  tbe  owner  (ft  a  patent 
to  enter  Into  a  contract  for  ^e  sale  of  any 
Interest  therein  unless  he  has  first  compiled 
with  the  proTlsIrau  of  the  statute,  and  the 
owner  Is  UaUe  to  fine  and  tmprlaonmoit  for 
any  violation  ot  the  statute.  In  Plnney  t. 
Bank.  68  Kan.  223,  TO  Pac;  119,  a  similar 
mntract,  made  in  violation  of  the  statute  was 
declared  void.  See.  also,  lilason  v.  McLeod, 
57  Kan.  106,  45  Pac.  76,  41  !«.  B.  A.  648. 
57  Am.  St  Rep.  S27 ;  Nyhart  T.  Knbadi,  76 
Kan.  164,  90  Pac.  796. 

nie  contract  onder  irilldi  plalntift  was 
emplt^ed  and  the  services  performed  being 
part  of  the  illegal  contract,  the  law  will 
not  permit  him  to  avoid  the  effect  of  tb% 
statate  and  recover  upon  a  quantum  meruit. 
Bowman  v.  Phllltps,  41  Kan.  364,  21  Pac. 
230.  3  K  R.  A.  631,  IS  Am.  St  Rep.  292; 
MOTeland  v.  Devenney,  72  Kan.  471.  473-475, 
83  Pac  1097.  In  t^e  Devenney  Case,  tbe 
opinion  quotes  with  approval  tbe  following 
excerpt  from  WlUemln  v.  Bateson.  68  Bllch. 
309,  29  N.  W.  734: 

"But  it  is  a  remarkable  claim  that  where 
work  is  done  under  such  a  contract  the  con- 
tract may  be  treated  as  null,  and  tbe  services 
regarded  as  rendered  pn^erly.  No  ooe  can  use 
a  vi^d  c(»itract  as  a  means  of  getting  better 
terms  than  he  could  have  claimed  under  it 
The  whole  transaction  Is  covered  by  the  same 
taint  and  must  be  treated  as  beyond  the  pro* 
tection  of  courts  ct  justice." 

mie  Judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  sustain  tbe  de- 
murrer and  render  judgment  for  d^endant 
All  the  Justices  concurring. 


(96  Kan.  706) 

hane:ins  v.  wiluahsbubg  oitt  fibb 

INa  GO.    (No.  197ia) 
(Supreme  Court  of  Kansas.  Dec.  11, 1916.) 

fSyttahut  by  the  Court.} 

iNStTBAlVOE  ^SS»782  —  PiRB  IlTSUaAHCB  POUCT 
— PeOVISION  as  to  OWNEESHIP— OtJTSTAND- 

rao  Leoal  Trrtx. 

A  fire  insarance  policy  upon  a  buildins, 
containing  a  stipulation  that  the  policy  "shall 
be  void  *  *  *  if  the  interest  of  the  insured 
be  other  than  unconditional  and  sole  owner- 
ship," is  not  Invalidated  tiecause  of  an  outstand- 
ing naked  legal  title  in  anottier  where  the  in- 
sured has  the  equitable  title,  the  entire  bene- 
ficial ownership  of  the  property,  and  is  in  undis- 
puted poBseesIon  of  the  same. 

[Ed.  Note.— For  other  cases,  see  Insuranceh 
Cent.  Dig.  f{  601-635;  Dec.  Dig.  «=^282.] 

Appeal  from  IMstrict  Court.  Douglas 
Cyounty. 

Action  by  T.  Hanklns  against  the  Williams- 
burg City  Fire  Insurance  Company.  From 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 
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Bruce  Barnett,  of  Kansas  City,  Mo.,  and 
8.  D.  Bishop,  of  Kjawrence,  for  appellant .  W. 
B.  Pleasant  ot  Ottawa,  for  appellee. 

JOHNSTON,  O.  J.  The  decision  herein 
turns  upon  the  interpretation  of  a  provision 
in  a  policy  of  fire  Insurance  that: 

"ThiB  entire  policy,  unless  otherwise  prOTided 
by  agreement  Indorsed  hereon  or  added  hereto, 
shall  be  void  *  *  *  if  the  inttfest  ot  the  in- 
sured be  other  than  unconditional  and  sole  own- 
ership." 

It  appears  that  on  July  16,  1909,  plaintiff 
purchased,  with  his  Individual  funds,  a  busi- 
ness building  in  Baldwin,  and  took  the  deed 
therefor  in  the  name  of  his  wife,  Mary  J. 
Hanklns,  which  he  has  always  kept  in  his 
possession.  Plaintiff  paid  the  taxes  upon 
the  property,  collected  the  rents,  made  the 
repairs  out  of  his  own  funds,  and  held  ex- 
clusive possession  of  the  property.  After  the 
purchase  of  the  property,  and  before  the  Is- 
suance of  the  policy,  Mary  J.  Hanklns  died, 
leaving  surviving  her  husband,  the  plaintiff, 
and  six  children.  In  April,  1913,  plaintiff 
applied  to  one  W.  A.  McClure,  who  was  the 
agent  In  Baldwin  of  several  fire  insurance 
companies,  for  a  policy  of  Are  Insurance  up- 
on the  property.  One  of  McClure's  compa- 
nies refused  the  risk.  Then  McClure  pro- 
cured a  policy  for  $1,000  in  defendant  com- 
pany through  an  arrangement  he  had  made 
with  defendant's  agent,  Henry  C.  Long,  of 
Ottawa,  and  plaintiff  paid  the  premium  to 
McClure,  and  from  him  received  the  policy. 
On  July  7,  1913,  the  property  burned,  proofs 
of  loss  were  properly  made,  and,,  defendant 
refusing  to  pay  the  loss,  plaintiff  brought 
this  action.  On  the  trial  of  the  case  the 
court  found  that  McClure  knew  the  condi- 
tion of  plaintiffs  title  and,  further,  that 
plaintiff  did  not  know  of  McClure's  arrange- 
ment with  Long  to  obtain  policies  through 
him  and  to  divide  the  commissions.  It  was 
also  found  that  the  evidence  did  not  show 
that  plaintiff  knew  of  the  condition  of  the 
policy,  or  that  he  had  made  any  representa- 
tion as  to  ownership.  The  court  found 
against  defendant  company  for  fl,045  and 
9150  attorney's  fee,  and  overruled  Its  mo- 
tion for  a  new  trlaL  Defendant  appeals. 

It  is  defendant's  contention  that  plaintiff 
did  not  have  the  "unconditional  and  sole 
ownership"  of  the  property,  and  therefore 
that  the  policy  is  void.  It  will  be  observed 
that  the  stipulation  in  the  policy  do'es  not 
make  the  lack  of  legal  title  in  the  Insured  a 
ground  of  invalidity,  nor  does  it  provide  that 
he  must  have  any  deed  or  muniment  of  ti- 
tle. It  goes  no  farther  than  to  require  that 
he  shall  have  nncondltlonal  and  sole  owners 
ship.  Plaintiff  not  only  had  an  Insurable 
interest  in  the  property,  but  according  to  the 
facts  in  the  case  he  held  the  complete  equi- 
table title,  the  sole  ownership  and  the  un- 
disputed possession.  According  to  the  tes- 
timony bis  wife  was  named  as  grantee  in 


the  deed,  with  no  Intention  to  make  a  gift 
to  her  or  to  invest  her  with  the  ownership 
of  the  property.  It  was  done,  as  plaintiff 
testified,  because  his  wife  was  much  the 
younger,  and,  supposing  that  she  would  prob- 
ably putiive  him,  he  thought  that  he  could  la 
that  way  provide  that  the  property  would 
pass  to  her  upon  bla  death  without  the  trou< 
ble  and  expense  of  probate  proceedings.  The 
deed  was  never  delivered  to  her,  nor  did  she 
ever  assume  to  take  possession  of  the  prop- 
erty. He  purchased  It  for  himself,  and  paid 
for  it  out  of  his  own  Individual  funds.  He 
paid  all  taxes  upon  the  property,  and  made 
all  the  improvements  and  repairs  that  were 
placed  upon  It.  She  had  no  part  In  the 
transaction ;  could  not  have  asserted  a  claim 
of  ownership  as  against  him.  His  Interest 
or  ownership  was  absolute,  althonj^  there 
was  a  naked  legal  title  outstandlnft  and  any 
loss  resultli^  from  the  destruction  of  the 
property  must  necessarily  be  Us  own  loss. 
It  has  been  said  that: 

"One  who  is  in  undisputed  poesesaion  and  hat 
the  sole  and  entire  beneficial  ownership  is  prop- 
erly described  as  sole  and  oncouditional  owner, 
although  the  title  Is  held  in  anotber  name,  U 
there  is  no  frand  ot  concealment"  18  A.  &  BL 
CncycL  of  L.  (2d  Ed.)  234. 

In  speaking  of  a  case  vrhen  the  Insured 
was  without  a  deed,  but  was  the  real  owner, 
It  was  said: 

"If  the  inanred  possesses  the  equitable  dtl* 
to  the  premises,  the  fact  that  the  naked  legal 
title  is  outstanding,  which  he  has  a  right  to 
compel  to  be  transferred,  will  not  amount  to  a 
breach  of  a  condition  that  he  Is  the  owner,  that 
his  interest  is  absolute,  or  that  his  titie  is  not 
other  than  sole  and  unconditional  ownefsbip." 
19  Cyc.  092. 

See,  also,  Bonham  v.  Iowa  Central  Ins. 
Co.,  25  Iowa,  328 ;  McCoy  v.  Iowa  State  Ins. 
Co.,  107  Iowa,  80,  77  N.  W.  529;  Hough  T. 
City  Fire  Insurance  Co.,  29  Conn.  10,  76  Am. 
Dec  581 ;  Lebanon  Mutual  Ins.  Co.  v.  Erb, 
112  Pa.  149,  4  Atl.  8 ;  2  Briefs  on  the  U* 
of  Insurance,  Cooley.  p.  1369;  2  Fire  In- 
surance, Clement  p-  1S2,  rule  7. 

It  having  been  determined  that  the  plain- 
tiff was  the  sole  and  unconditional  owner 
within  the  meaning  of  the  contract  of  in- 
surance, it  Is  unnecessary  to  consider  Qu 
questions  of  agents  or  of  waiver  that  bave 
been  discussed  by  connseL 

The  Judgment  is  afOnned.  All  the  Josticei 
concurring. 

(M  Kan.  tTS) 

NOLL  V.  ELLERMAN  et  aL  (No.  19663.)* 
(Suj»eme  Ck>art  ot  Kansas.    Dea  U,  101&) 

(BvOdbut  fry  the  Court.) 

1.  Appeal  ano  Ekbob  «»839— Scope  or  B>> 
vBsw— Mattes  Ootsidb  of  Issues. 

The  plaintiff  sued  for  damages  alleged  to 
have  been  done  by  trespassing  live  stock.  The 
jury  found  for  the  defendants.  The  pleadingi 
contained  nothing  to  indicate  any  other  sobjeet 
or  <^ject  of  the  cwitrovengr.  A  volume  at  vn- 
dence  was  introduced,  and  the  case  tras  tried 
as  (me  Involving  a  partition  fences   BMt  that. 


^ss»Vm  other  cbms  sm  same  topic  aad  KBY -NUMBER  Id  aU  Kej-Numbend  DlgMU  and  Iad«MS 
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as  no  error  respectlnc  the  pleaded  cootention  is 
sbown,  the  record  will  not  be  ezhaustivel; 
ecrutinized  to  aecertain  whether  or  sot  eome 
outside  issae  was  tried  according  to  legal  rules ; 
■ucb  examination  as  the  aitaanoo  justifies  fail> 
ing  to  disdose  prejodidal  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2916,  8278-32Sl>.  3286- 
3288,  8290-5293,  3297-3300,  3377;  Dec  Dig. 
4^s>839.] 

2.  Appcal  and  Ebbob  $=>1171— Gboukd  tob 
Bevbbsal— Failvbb  to  Awabd  Nouinai. 
Damages. 

Rule  followed  that  a  reversal  will  not  be 
ordered  for  failure  to  award  nominal  damages. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Gent  Dig.  f|  46«M6M;  Dec  Ettf.  «=» 

Appeal  from  District  Conr^  Jefferson 
Comity. 

Action  by  Abe  Noll  against  Henry  Eller* 
man  and  others.  From  a  Jadgment  tot 
defendants,  plalntlil  appeals.  Affirmed. 

J.  B.  Larimer,  of  Topeko,  and  H.  N.  Case* 
bier,  of  Oskaloosa,  for  appellant  0.  D. 
Walker,  of  Atcbison,  tm  appeUeee. 

WBST,  J.  [1]  This  l8  a  partltl<m  fence 
lawwilt,  tindw  tb»  guise  ot  an  action  for 
damages  by  trespassing  live  stock.  The 
plaintiff  owns  an  80-acre  tract  of  land,  bound- 
ed on  the  north  by  a  tract  owned  by  tbe  de- 
foidant  Henry  Ellerman,  west  of  whose  tract 
la  anotha  owned  by  Ed  EHorman.  There 
la  much  evidence  and  controTersy  alnut  a 
road  and  a  fence  between  the  Noll  and  the 
Henry  EU^man  tracts,  and  It  ia  quite  mani- 
Cest  that  the  stock  in  question  was  taken 
np  and  this  action  brought  as  a  means  and 
for  the  xmrpose  of  settling  a  fence  controTor* 
■y,  and  ia  not  a  question  of  damages.  *  In- 
deed,  the  Jury  found  that  no  damage  was 
mffered  by  the  plaintiff,  uid  the  general  ver- 
diet  ma  for  the  detraidant  'Sbnm  is  noth* 
lug  whaterer  In  the  pleadings  to  Indicate  tbe 
i!eal  nature  of  tbe  controversy*  and  when  the 
Tolnminoua  evidence  is  examined,  it  becomes 
apjwrCTt  that  the  matter  of  damages  was 
aboat  the  last  thing  thou^t  of. 

The  first  assignment  of  error  is  In  sustain- 
ing the  demurrer  of  the  defendant  Henry 
Kllerman  to  tbe  evidrace  of  the  plaintiff. 
We  hare  searched  tbe  index  in  vain  to  find 
that  the  donurrer  was  dther  filed  or  sus- 
tained, but  a  careful  examination  of  the  ab- 
stract itself  disdoses  that  such  a  ruling  was 
made.  In  the  brief  the  principal  contention 
Is  that  the  oottft  erred  In  giving  14  instruc- 
tions  and  in  refusing  4  requested  by  the 
plaintiff,  nuwe  requested  have  no  reference 
wbatevra  to  anything  but  partition  fences, 
while  those  given  covered  this  subject  quite 
folly  and  fairly  and  charged  the  Jury  that 
sAiould  they  find  tibat  the  fence  in  controversy 
wsa  a  partition  fence,  before  they  could  find 
for  the  plaintiff,  they  must  find  that  he  had 
sustained  damage  by  reason  of  the  trespass- 
ing of  the  stock  of  Oi»  defendants  upon  hte 
land.   As  the  Jury  found  adversely  to  him 


It  hardly  seems  necessary  to  go  into  these 
interesting  but  useless  fence  discussions. 

[2]  The  ccmtenUon  that  nominal  damages 
should  have  been  recovered  is  answered  by 
the  role  that  reverse  will  not  be  ordered  for 
failure  to  award  nominal  damages.  Hick- 
man T.  BldiardsoD.  92  Kan.  716,  724,  143 
Pac.  964. 

Such  examination  of  the  record  as  tha 
situation  JusttOes  has  been  made,  however, 
and  on  the  ostensible  theory  of  the  omtro- 
versy  no  error  appears,  whUe  on  tbe  real 
theory  we  have  discovered  nothing  to  show 
that  preju^cial  error  was  committed. 

Tbe  Judgment  is  afllrmed.  All  tbe  Juattoes 
concurring. 

"""^  m  Kan,  7«) 

MCBBT  et  aL  T.  MISSOURI  PAa  BT.  00. 

(Na  19744.) 
(Supreme  Court  of  Kansas.   Dec  11,  iSlXk) 

(SyUahut  hv  iho  Court.) 

Bailboads  «s>480— Fibxs  —  NxouaxHOS— 

Burden  or  Paoor. 

In  an  actira  gainst  a  r^lroad  for  dam- 
ages  caused  by  fire,  where  the  aUegatioos  ot 
the  petition  restrict  the  Degligence  to  the  acts 
of  toe  railroad's  agents  and  servants  in  charge 
of  a  fright  tralo,  proof  of  the  fire  caused  by 
that  train  estabhsaes  prima  facie  the  n^U- 
gence  alleged.  The  burden  fs  then  on  the  de- 
fendant to  disprove  that  negligeoc& 

[Ed.  Note.— For  other  cases,  see  Ballroads, 
Cent  Dig.  H  1709-1716,  1783;  Dec.  Dig. 
480.] 

Appeal  from  District  Court,  Osage  County. 

Action  by  0.  M.  Murry  and  another  against 
the  Missouri  Pacific  Railway  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.  Affirmed. 

W.  P.  Was^ener  and  J.  M.  Glialliss,  both 
of  Atchison,  for  appellant  A.  B.  Orum,  of 
Lyndon,  and  Altoi  &  Allen,  of  Topeka,  for 
appellees. 

MARSHAI.L,  J.  This  Is  an  action  by  an 
owner  of  property  and  an  Insurance  company 
to  recover  damages  caused  by  fire  started 
by  the  defendant  The  plaintiffs  recovered 
Judgment  Tbe  defendant  appeals.  It  la  con- 
tended that,  under  the  allegations  of  the  pe- 
tition and  the  findings  of  the  Jury,  the  Judg- 
ment should  have  been  for  tbe  defmidant 

Tbe  negligence  alleged  is: 

"The  defendant  in  the  opuration  of  its  said 
railroad,  by  its  agents  and  servants  in  charge 
of  a  certalD  freight  train,  going  east  on  the  line 
of  Its  said  railway,  along  and  near  said  land, 
negligently  and  carelessly  caused  and  permitted 
sparks  of  fire  and  hot  cinders  to  be  thrown  and 
to  escape  from  the  said  train  and  from  its  en- 
gine hauling  said  train." 

Special  questions  to  the  Jury,  and  the  an- 
swers  thereto,  are: 

"Q.  1.  How  did  the  fire  originate  which  de- 
stroyed the  property  of  the  plaintltF  on  No- 
vember 10,  1912?  A.  From  engine  1210.  Q. 
2.  If  you  answer  tbe  above  question  that  the 
fire  originated  from  def^danf s  engine  No. 
1210,  then  state  how  the  fire  escaped  from  said 
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engine?  A,  don't  know.  Q.  3.  Were  the 
engineer  and  fireman  in  charge  of  said  engine 
competent  and  skilled  employeB  for  the  per- 
formance of  the  doties  devolving  uiKm  them? 
A.  The;  testified  thef  were.  Q.  4.  Were  the 
said  fireman  and  engineer  using  due  care  and 
caution  at  the  time  the  engine  passed  b;  the 
plaintiETs  property?  A.  We  don't  know  that 
they  were.  Q.  6.  If  you  God  there  was  any 
carelessness  or  negligence  on  the  part  of  the 
agents  and  servants  in  charge  of  said  engine 
at  said  time,  then  state  wherein  said  agents 
and  servants  were  negligent  and  careless?  A. 
We  can't  tell.  •  •  •  Q.  7.  If  you  find  the 
issues  herein  in  favor  of  the  plaintiff,  then 
state  specifically  and  in  detail  what  act  or  acts 
of  negligence  of  the.  defendant  caused  said  fire? 
A.  We  don't  know  of  any.  Q.  S.  State  what 
the  oinneer  and  fireman  did,  or  failed  to  do, 
if  anythiDg.  which  would  have  prevented  said 
fire?  A.  rniere  is  nothing  to  show  they  did 
anything." 

The  plaintiffs*  petition  restricted  tbelr 
right  of  recovery  to  the  negligence  of  the  de- 
fendant's agents  and  servants  In  charge  of 
the  freight  train. 

The  answer  to.  the  first  qnestion  submitted 
to  the  Jury  established  prima  facie  the  plain- 
tiffs' right  to  recover  under  the  allegations 
of  the  petition.  After  the  plaintiffs  made  a 
prima  facie  case,  the  burden  was  on  the  de- 
fendant to  show  that  Its  agents  and  servants 
In  charge  of  that  train  were  not  negligent. 
Gen.  Stat.  1909,  S  7079 ;  Walker  v.  Kendall, 
7  Kan.  App.  801,  54  Pac.  113.  See,  also,  Mo. 
Pac.  Ry.  Co.  V.  MerrUl,  40  Kan.  404,  407,  19 
Pac.  793;  Railway  Co.  t.  Geiser,  68  Kan. 
281,  75  Pac  68,  1  Ann.  Cas.  812. 

AdmitUng  that  the  third  finding  is  that  the 
engineer  and  fireman  were  competent  and 
skillful.  It  is  not  a  finding  that  they  were  not 
negligent;  nor  la  there  any  other  finding 
which  in  substance  or  effect  says  that  they 
were  not  negligent  The  substance  of  the 
findings  of  the  Jury  on  the  question  of  the 
negligence  of  the  engineer  and  fireman  la 
that  the  Jnry  did  not  know,  and  conld  not 
tell,  whether  or  not  the  engineer  and  fireman, 
or  either  of  them,  were  negligent.  If  it  was 
incumbent  on  the  defendant  to  establish  that 
they  were  not  n^llgent,  then  these  findings 
are  substantially  that  they  were  negligent 
Morrow  t.  County  of  Saline,  21  Kan.  484; 
A.,  T.  &  S.  F.  R.  Ca  r.  McCandliss,  Adm'r, 
83  Kan.  366,  6  Pac.  587;  U.  P.  Ry.  Co.  v. 
Shannon,  38  Kan.  476,  16  Pac.  836;  Railroad 
Co.  y.  Swarts,  58  Kan.  235,  48  Pac.  953;  HU- 
Ugoss  T.  RaUwfl7  Co.,  84  Kan.  372,  874,  114 
Pac  883.  ' 

These  flndlngs  fail  to  show  that  the  de- 
fendant proved  wbat  was  necessary  for  tt  to 
prove  to  escape  liability,  after  tiie  plalnUffa 
had  established  that  the  fire  was  caused  by 
this  parttcnlar  train.  Hie  plalntUb  proved 
thdr  r^bt  to  recover.  The  defendant  failed 
to  establlah  any  defense  thereta  This  Is 
not  in  any  way  contradictory  to  anything 
that  is  said  In  the  following  cases,  cited  by 
the  defendant:  St  L.  &  S.  F.  Ry.  Co.  v. 
Fudge,  89  Kan.  543.  18  Pac.  720;  A.,  T.  & 
S.  P.  -R.  Co.  V.  Ayers,  56  Kan.  176,  42  Pac. 


722 :  Railway  Ca  v.  Oanisoo,  66  Kan.  625, 
72  Pac  225;  HcYeigh  t.  Railway  Go^  ST 
Kan.  527.  124  Pac.  898;  McVeigh  v.  Railway 
Co.,  88  Kan.  13,  127  Pac.  624. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


(98  Kan.  6H> 

ROBINSON  V.CHICAGO,  R.  I.  &  P. BY. CO. 
(No.  19487.) 
(Supreme  Court  of  Kansas.   Dec.  11,  1915.) 

(SvUahut  by  Editorial  Staif.) 
CoiiPBOinsE  ANU  SirrrLEUENT  <g=325  — Am- 

QCACT  OF  AmOUNT^INSTHUOTIOKS. 

Where,  in  an  action  for  wrongful  death,  de* 
fendant  set  up  as  a  defense  a  settlement  made 
witii  plaintiff,  and  it  appeared  that  there  were 
many  obstacles  to  plaintiff's  recovery  by  action, 
an  instruction  that  the  jury  might  consider 
adequacy  or  inadequacy  of  the  amount  received 
as  bearing  on  the  question  of  plalntiff*B  com- 
petency to  make  the  settlement  was  objection- 
able, in  that  it  suggested  that  inadequacy  of 
the  amount  to  compensate  plaintiff  would  be 
strong  evidence  of  her  incapacity. 

[Ed.  Note.— For  other  cases,  see  Compromis* 
and  Settlement  Cent  Dig.  {  96;  Dec  Dig. 

Appeal  from  District  Court  Phillips  County. 
On  rehearing.    Judgment  of  reversal  ad- 
hered to. 

For  former  opinion,  see  96  Kan.  137,  150 
Pa&  636. 

Paul  E.  Walker  and  LuUter  Bums,  both  ot 
Topeka,  for  appellant  M^ln  &  Mahin,  ct 
Smith  Center,  and  W.  A.  Banon,  of  Ptiilllps- 
burg,  for  appellee. 

MASON,  J.  This  ease  as  originally  pre- 
sented involved  a  large  number  of  questions 
of  iaw.  The  view  that  was  takm  by  this 
court  of  a  few  of  them  made  it  unnecessary 
to  pass  upon  the  others.  A  petition  for  a  re- 
hearing was  granted  largely  in  order  that 
counsel,  being  advised  as  to  what  Issues  -were 
regarded  as  determinative,  might  have  a  full- 
er opportunity  for  their  discussion  than  was 
practicable  when  the  entire  field  was  to  be 
covered.  Upon  consideration  of  the  reargn- 
ment  the  court  adheres  to  the  Judgment  of 
reversal  previously  announced,-  niKin  the 
grounds  already  stated.  Some  additions  to 
the  former  opinion  are  deemed  advisable  to 
make  clearer  the  basis  of  the  decision. 

The  Instruction  that  the  Jury  mi^t  con- 
sider the  adequacy  or  Inadequacy  of  the 
amount  received,  as  bearing  upon  the  qnes* 
tton  ot  the  plaintiff's  competency  or  incompe- 
tency to  make  the  settlement,  Is  regarded  as 
prejudicial,  not  because  it  amounted  to  a 
comment  on  the  evt^noe,  or  violated  any 
general  rule  against  calling  patticolar  atten- 
tion to  one  matter  ont  of  a  number,  but  be- 
cause it  carried  the  suROBtion  tliat  If  the 
amount  was  inadequate  to  conpensate  the 
plaintiff  for  the  loss  she  had  sustained,  the 
foct  was  strong  evidence  of  Incapacity,  where- 
as It  had  little  or  no  legitimate  weight  in 
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that  connection,  In  rlew  of  tbe  many  appar- 
«it  obstacles  to  a  recovery,  and  of  the  cir- 
cumstances  attending  the  settlement — the  In- 
tervention of  an  administrator,  an  attorney, 
and  the  court  There  was  direct  testimony 
that  the  plaintiff  was  not  competent  to  trans- 
act business,  and  she  accounted  for  tbe  let- 
ters written  by  ber  following  the  settlement 
by  saying  that  she  had  no  recollection  con- 
cerning them,  bvt  had  been  told  she  wrote 
them  ft^mi  dictation;  but  jjpoa.  the  whole 
record  there  waa  abundant  room  Cor  the  In- 
ference that,  althous^  she  was  hi  a  highly 
nerrons  condition,  ahe  waa  capable  of  under^ 
standing  tbe  nature  of  the  settlement  The 
anggeation  as  to  the  adequacy  of  the  amount 
may  well  have  been  a  determining  fiactor. 
But  the  concluslcm  reacAied  regarding  tbe  ef- 
fect of  the  court  proceedings  In  Iowa  makes 
this  phase  of  the  matter  of  comparatively 
little  practical  consequence. 

Tbe  answer  made  no  reference  to  t^e  pro- 
ceedings at  the  Iowa  conrt  relating  to  the 
dismissal  of  the  action  against  the  railway 
company  In  consequence  of  the  settlement 
No  reference  to  this  omis^on  was  made  In 
tbe  original  opinion,  because  nothing  was 
said  about  It  In  the  plaintiff's  brief,  where 
the  effect  of  tbe  court  record  was  contested 
upon  Its  merits.  The  argument  Is  now 
strongly  pressed  that  the  defendant  should 
not  he  allowed  to  rely  upon  what  amounts 
to  a  defense  of  former  adjudication,  because 
it  was  not  pleaded.  When  the  record  was 
offered  In  evidence  the  plaintiff  objected  on 
the  ground  that  it  was  not  within  the  issues. 
The  objection  was  at  first  sustained,  but  aft- 
erwards overruled.  The  evidence  having 
been  admitted  by  tbe  trial  court,  notwith- 
standing tbe  objection  based  on  the  state  of 
the  pleadings.  It  should  not  be  disregarded 
on  review.  The  controversy  in  this  regard 
has  to  do  with  the  legal  effect  of  what  was 
done  In  the  Iowa  court  The  fact  Is  not  open 
to  question,  tbe  record  being  unassailable, 
and  the  fact  that  It  was  not  referred  to  In 
the  answer  ought  not,  under  the  drcomstauc- 
es,  to  prevent  its  consideration. 

The  plalntUC  contends  that  the  proceedings 
in  the  Iowa  court  are  not,  in  any  event  bind- 
ing upon  her,  because  that  effect  could  not 
follow  unless  she  bad  given  ber  sancti<m  to 
the  action  brought  by  tbe  administrator,  and 
that  her  want  of  capacity  made  this  Impos- 
sible. A  recent  opinion  of  the  United  States 
Snpreme  Conrt,  and  the  cases  there  cited,  are 
relied  upon  In  support  of  this  proposition. 
Spokane  Inland  E.  H.  v.  Whitley,  237  V.  S. 
487»  35  Sup.  Ct  65S.  50  L.  Ed.  1060.  Tbe 
federal  decision  was  based  wholly  upon  tbe 
Interpretation  placed  by  the  state  conrt  upon 
the  Idaho  statute,  which  provides  that  tbe 
"hdrs  or  personal  representatives  may  main- 
tain, ui  action  for  damages"  where  a  death 
baa  been  occasioned  by  a  wrongful  act  Tbis 
is  hdd  In  the  state  cases  dted  to  mean  that 


the  heirs  have  the  first  right  to  sue,  and  that 
an  iidmlnlstrator  **ts  not  entitled  to  recover 
unless  It  is  shown  that  the  direct  beneficia- 
ries have  sanctioned  the  bringing  of  the  ac- 
tion." We  do  not  regard  this  rule  as  ai^ll- 
cable  to  our  own  statute,  which  originally 
vested  the' right  to  sue  solely  In  the  personal 
representative  (Civ.  Code,  S  419  [Gen.  St.  1909, 
S  6014D,  and  was  afterwards  supplemented 
by  a  section  providing  that  the  action  may  be 
brought  In  some  cases  by  tbe  widow  for  her^ 
self  and  children,  if  any,  and  where  there 
was  no  widow,  by  the  next  oi  Idn  (Oiv.  Code, 
{  420  [Gen.  St  1909, 1 6015]).  The  new  provi- 
sion has  beea  held  to  afford  a  cnmulatiTe  and 
not  an  ^cluaiTe  r^edy.  Cox,  Adm'r,  t. 
Kansas  City,  86  Kan.  298, 120  Pac  653.  Tbe 
settlement  here  made  is  characterized  In  the 
plaintUTs  brief  as  *ineqaitable  and  nncoa- 
sdonable.**  We  cannot  acquiesce  In  that 
Tiew.  .TtiB  amoont  paid  was  small  in  ami* 
parison  with  the  vercUct  retamed  by  the  Jury, 
but  it  was  substantial,  and  was  the  result  of 
negotiattons  conducted  ttiroogh  an  attorney, 
and  approved  by  a  court  Compromises  so 
arranged  are  not  to  be  diBcoun^ed. 

The  Ju^U^moit  of  reversal  la  adhered  to. 
All  the  Justices  concarring. 


(M  Kan.  691) 

BRIZENDINE  v.  UNION  PAa  B.  CX). 
(No.  19700.) 

(Supreme  Court  of  Kansas.    Dec  11,  1015.) 

(ByUabttt  bv  the  Court.) 

1.  &£asteb  ano  Sebvant  4=»273— Injitbt  to 

SeEVANT  —  NeOLIQEMCE  —  SUTFICIBNCT  OF 
EVIDENCB. 

The  evidence  Justified  tbe  Jury  in  finding 
negligence  by  reason  of  failure  to  equip  tbe  de- 
fendant's coal  chute  machinery  with  some  de< 
vice  to  preveat  loaded  buckets  from  slipping 
backwards  when  obstructed. 

lEd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  954,  956-958,  960-060, 
971,  972,  977 ;  Dec  Dig.  «=>278.] 

2.  Master  ano  Servant  «=»289— Injury  to 
Servant  —  Gontribdtorx  Mbolioence  — 
Question  foe  Jubt. 

The  question  of  contributory  negligence  waa 
for  the  Jury,  and  their  finding  with  reference 
thereto  mast  stand. 

[Ed.  Note. — For  other  caaes,  see  Master  and 
Servant,  Cent  Dig.  ff  1089,  1090,  1092-1132; 
Dec.  Dig.  «»289.T 

3.  Master  and  Sebvaht  «S9217— Injimr  to 
Sebvani^Assu^iftioit  ov  Busk— Apfkbou.- 
TiON  or  Danger. 

Rule  followed  that  general  knowledge  of  a 
situation  does  not  trar  recovery  on  the'  ground 
of  assnmptiOQ  of  risk  unless  the  injured  party 
appreciated  tbe  danger. 

[E!d.  Note.— For  other  cases,  see  Abater  and 
Servant,  Cent  Dig:  S74-600 ;  Dec  Dig,  «s» 
217.] 

Appeal  from  District  Conrt,  Stfine  Connl^. 

Action  by  Emma  Brlwuilne,  administra- 
trix of  the  estate  of  Adam  Uardn,  deceased, 
against  the  Union  Padflc  Railroad  Company. 
From  Judgment  for  plaintiff,  defendant  ap< 
peals.  Affirmed. 
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B.  W.  Blair,  0.  A.  Magaw,  and  T.  H.  lA- 
lard,  all  of  Topefca,  aad  Thomas  Ll  Bond,  of 
Salina.  for  appellant  Barcta  &  Lltowich,  of 
Sallna,  for  appellee. 

WEST,  J.  The  plalntifT  had  for  about  two 
years  worked  In  the  defendant's  coal  chute 
at  Sallna.  There  was  a  system  of  buckets 
for  lifting  coal,  which  buckets  when  loaded 
weighed  frdm  80  to  100  pounds  each  and 
were  elevated  by  means  of  machinery  some- 
what  extensive  In  size  and  complicated  In 
character.  The  allegations,  In  part,  were  in 
substance:  That  the  bndiets  caught  on  some 
obstacle  In  the. bottom  of  the  pit,  thereby 
stopping  the  machinery,  and,  while  the  plain- 
tiff was  attempting  to  remove  this  obstacle, 
the  buckets  which  had  been  filled  with  coal 
ran  backwards  of  their  own  weight,  catching 
and  crushing  him  to  death.  That  the  pow- 
er was  furnished  by  a  motor  and  applied  by 
means  of  a  belt  and  pulleys,  and  the  belt, 
when  the  motor  was  not  running,  acted  as  a 
brake  and  prevented  the  elevator  chains  from 
running  backwards,  and  when  this  belt  was 
removed  from  Its  proper  place  no  control 
could  be  exercised  over  the  chains.  That 
when  the  belt  was  removed  from  either  wheel 
over  which  It  passed  the  buckets  would  run 
backwards,  and  In  this  Instance  the  loaded 
buckets  did  run  backwards  causing  the  In- 
jury.. That  the  belt  and  wheels  were  of 
faulty  constructicm,  because  not  covered  with 
a  clamp  or  guard  to  keep  the  belt  from  slip- 
ping off,  and  tha6  the  defejidant  was  negli- 
gent In  not  supplying  such  safeguards.  That 
there  was  no  safety  device  to  stop  the  back- 
ward movements  of  the  buckets  when  it  be- 
came necessary  to  remove  an  obstruction. 
That  the  deceased  met  his  death  while  at- 
tempting to  operate  the  machinery,  "by  rea- 
son of  the  insufficiency  of  the  clearance  of 
obstruction  in  said  pit  and  booth,  coal  chute, 
and  elevator,  and  by  reason  of  the  Insufficien- 
cy of  said  machinery  and  equipment,  and  by 
reason  of  the  Insufficiency  and  defects  in 
safety  appliances  and  safeguards  in  connec- 
tion with  said  chute  and  elevator."  The  de- 
fendant pleaded  a  general  dental,  contribu- 
tory negligence,  and  assumption  of  risk.  It 
was  shown  that  Martin  had  been  at  work  at 
the  chute  some  two  years,  and  had  oiled  the 
machinery  from  top  to  bottom,  and  had  put 
the  belt  on,  and  knew  it  would  come  off,  and 
knew  there  were  no  appliances  to  keep  the 
buckets  from  running  backwards,  except  the 
belt,  and  that  he  had  been  Instructed,  when 
be  first  began  work,  to  always  put  the  belt 
on  before  he  removed  the  obstruction  in  the 
bottom  of  the  pit  The  jury  found  the  de- 
fendant negligent  In  having  no  other  safety 
device  than  the  belt,  that  the  plaintiff  was 
not  guilty  of  c<mtrlbutory  negligence,  and 
that  while  he  bad  reasonabUe  opportunity  to 
know  the  conditions,  he  did  not  have  reason- 
able o^wrtunlty  to  know  and  understand  the 
danger  to  which  he  was  exposing  himself 
when  ha  entered  the  pit  at  the  time  of  the 
Injury. 


[1]  The  -  defendant  oontplalni  that  Its  de- 
murrer to  the  evidace  and  Its  motions  to 
direct  a  verdict  and  for  judgment  on  the  spe- 
cial findings  were  doiIed,  and  also  that  Its 
motUm  to  set  aside  the  findings  of  negligmce 
and  lat^  of  reasonable  opp(»:tunlty  to  nnder- 
stand  the  danger  was  also  denied.  No  mo- 
tion for  a  new  trial  was  filed.  The  argnment 
Is  that  there  was  no  proof  that  the  elevator 
was  out  ot  repair,  and  that  the  only  fanlt  the 
plaintiff  can  find  Is  with  its  construction.  In 
other  words,  that  the  mere  failore  to  provide 
an  appliance  for  stf^iping  the  bai^ward  coarse 
of  the  buckets  was  not  of  itself  negligence, 
as  the  Jury  fonnd.  As  the  case  was  brought 
under  the  federal  Employers*  lability  Act 
attention  Is  called  to  decialcms,  both  state  and 
federal,  thereunder,  and  it  Is  argued  ttiat  the 
only  duty  resting  upon  the  defendant  was  to 
exercise  ordinary  care  and  diligence  in  for- 
nlshtng  a  proper  elevator,  and  that  this  duty 
was  performed.  It  was  testified  ttiat  to  go  to 
the  proper  place  to  see  that  the  belt  was  on 
before  attempting  to  remove  an  obstruction, 
as  directed  by  the  foreman  when  the  deceas* 
ed  was  employed,  would  reoulre  a  course  of 
travel  Indndli^  the  moontii^  of  certain  stairs 
covering  in  all  from  six  to  eight  mlnntes  of 
time;  that  the  pit  was  dark,  and  the  only 
light  by  which  the  deceased,  who  was  on  the 
night  shift  could  see  to  remove  ttm  obstruo* 
tlon,  was  his  lantern;  that  the  wOTkman  who 
attempted  to  extricate  the  body  from  the 
fatal  cmsh  of  the  bucket  came  near  meeting 
a  similar  teAe,  and  outside  help  and  appara- 
tus were  necessary  to  vescoe  him.  It  was 
testified  that  a  shnple  locking  device  conld 
have  been  easily  provided,  and  that  an  ap- 
pliance to  prevent  the  belt  from  slipping  off 
would  have  been  practicable,  thongb  on  tUs 
point  there  was  a  difference  of  opinion.  WiOi- 
ont  going  into  the  CMnplex  details  of  the 
machinery.  It  is  sofficiait  to  say  that  then 
was  evidence  to  support  the  conclusion  of  the 
Jury  that  negligence  was  shown  in  the  ciiat^ 
acter  of  the  elevator  and  Its  eQulpment  wiOi 
no  safeguard  or  device  to  prevent  the  very 
kind  of  accident  whlcAi  happened. 

[3]  Neither  can  It  be  said  as  a  matter  of 
law  that  the  finding  as  to  contributory  negli- 
gence was  contrary  to  or  unsupported  by  the 
testimony,  In  view  of  the  extent  of  the  plant 
the  amount  of  coal  required  to  be  hoisted  by 
the  deceased,  and  the  conditions  shown. 
Smith  V.  Street  Bailway  Oo^  91  Kan.  31,  136 
Pac.  930,  and  cases  dted. 

[$)  Notwithstanding  the  testimony  showed 
that  the  plaintUt  had  reasonable  means  of 
knowledge  of  the  machinery  and  Its  condition, 
the  finding  of  the  Jury  that  he  did  not  realize 
the  danger  of  the  situathm  when  he  did  not 
remove  the  obstacle  places  the  matter  within 
the  role  frequently  announced  that  such  ap* 
preciation  must  exist  In  order  for  assnmptioo 
of  risk  to  bar  recovery.  King  v.  King,  TO 
Kan.  584,  100  Pac  603 ;  Carillo  v.  Constroo- 
Uon  Co.,  81  Kan.  823,  106  Paa  1050 ;  Every 
T.  Bains,  84  Kan.  660^  666^  110  Paa  114;  Teo> 
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za  T.  Sulzberger  &  Sons  Ca.  02  Kan.  97,  140 
Pac.  105;  Sunlga  t.  Ballway  Ca,  04  Kan. 
201,  140  Pac  364. 

No  snbstaDtlal  error  appearing,  the  judg- 
ment is  affirmed.  All  tba  Justloes  concur- 
ring. 

BALLOU  T.  ATCHISON.  T.  &  8.  B*.  BT.  CO. 

(No.  19535.) 
(SnprtiM  Court  of  Kansas.    Nor.  S,  1815.) 

Appeal  from  District  Court,  Harvey  County. 

On  jfehe«rlng.  Order  granting  rehearing 
Mt  aside. 

For  tormer  qplolon,  Me  86  Kan.  791,  152 
Pac.  284. 

PEIB  CURIAM.  This  case  was  decided  on 
June  12,  1915.  Ballon  t.  Railway  Co.,  95 
Kan.  761,  162  Pac.  234.  On  petitions  of  both 
parties  a  rehearing  was  granted.  Before 
it  was  beard,  the  litigants  ^ected  a  settle' 
ment  satisfactory  to  themselves. 

Therefore  tbe  order  granting  a  rehearing 
la  aet  aaida 

(M  Kan.  70 

MUNUER  et  at  v.~MTERS  et  ah  (No.  19745.)* 
(Supreme  Court  of  Kansas.    Dec  11.  1815.) 

(SpUabua  by  tAe  Cowt) 

1.  WrmsssBs  ^126— Dzsquauiioation  — 

TBAABACTXONS    OE   ConnTNICATIOItS  WITH 

Pkbsohs  BinCE  Dbccabbd. 

The  inrovision  of  the  Civil  Code— section 
820  (Gen.  St  1909,  |  6914)— which  probiblts  a 
person  from  testi&ing  In  hU  own  behalf  in  re- 
spect to  tranBactioDB  or  oommnnications  had 
personally  with  a  deceased  person,  in  certain 
cases  places  a  disqualificatiou  upon  a  witness 
as  a  witness,  rather  than  a  restriction  upon  the 
testimony  as  evidence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  81  650,  652 :  Dec.  Dig.  ^125.] 

2.  WrrNEssBS  «=:»164— Tbanbactions  with 

l/KCEDEKT— DOCUmcnTABT  EviDKNCK— LbT- 
TBBS. 

lottos  written  by  the  deceased  person  to 
hia  son,  who  is  seeuag  to  recover  property 
deeded  by  his  father  to  another  In  his  lifetime, 
may  be  received  in  evidence,  when  properly 
identified,  to  show  the  mental  capacity  of  the 
deceased  about  the  time  the  letters  were  writ- 
ten and -the  deed  was  executed,  and  do  not  fall 
within  the  prohibition  of  section  820  of  the  Civ- 
U  Code  (Gen.  St  1909.  {  6914). 

[Ed.  Note.— For  other  casu,  see  Witnesses, 
Cent  Dig.  H  683-686,  688-W;  Dec  DigT^ 
104.] 

8.  Appkaz.  and  Eebob  ^»231— PaasENTATion 
Below — Objection  to  Evidence. 

An  objection  that  offered  testimony  ts  pro- 
hibited by  section  820  of  the  Civil  Oode  (Gen. 
St.  1909,  fi  6914)  should  be  speciGc.  in  order  to 
make  a  rming  thereon  available  as  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  IS  1299,  1352 ;  Dec  Dig.  «=» 
231.] 

4.  Deeds  «»211— Vamditt— Sotticienct  of 
Btidbncb. 

Findings  as  to  the  mental  weakness  of  the 
crantor.  ana  that  the  conveyance  was  obtained 
from  him  by  undue  influence  of  the  grantee, 


without  consideration,  are  held  to  be  taatalned 

by  the  evidence. 

[Eld.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  637-647 ;  Dec  Dig.  ^211.] 

f'Add«fonaI  Byllahut  by  Bditorial  Btaff.) 

5.  EVIDBKCK  «=S>501— NONPBOFEaSIOIfAL  WxT- 

NEesES—<3ouPKiiNCY— Mental  CoNoirioif 

OF  AnOTHEB. 

Nonprofessional  witnesses  who  have  a  suf- 
ficient opportunity  for  observatioo  may  state 
the  results  of  their  observation  and  their  opin> 
ion  of  the  mental  condition  of  another,  when  ac- 
companied by  the  facts  upon  which  their  opin* 
ions  are  based,  or  wlirae  an  opportunity  is  giv- 
en to  test  tbe  basis  of  their  opinions  by  cross- 
examination. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  pig.  IS  2292-2305 ;  DecTDig.  ^=>501.] 

Appeal  from  District  Court  Harper  Counl^'. 

Acticm  by  Walter  B.  Hunger  and  others 
against  Ida  May  Myers  (Ida  M^y  Bowden) 
and  others.  From  Judgment  for  plalnttffa, 
defendants  appeal.  Affirmed. 

Andrew  G.  Washboo.  of  Harper,  and  T.  A. 
Noftzger,  ot  Wichita,  for'  appellantB.  J.  N. 
Tincher,  of  Medicine  Lodge,  for  appellees. 


JOHNSTON,  a  J.  From  a  judgment  In  fa- 
vor of  plalDtiffa,  aetUng  aside  a  deed  to  cer- 
tain  proiwrty  located  in  the  dty  ot  Harper 
and  awarding  damages  and  costs,  defendants 
appeal.  At  the  trial  the  court  among  other 
things,  found  that  plalntUfs,  Walter  A.  Mun- 
ger,  Tilda  E.  Barney,  Stella  C.  Robertson, 
and  Ida  C.  FettengUl,  are  tbe  only  heirs  at 
law  of  J.  (X  Monger,  deceased,  who  at  the 
time  of  his  death  on  March  21,  1913,  was 
nearly  76  years  of  age ;  that  at  the  time  of 
tbe  death  of  J.  C.  Hunger's  wife  on  De- 
cember 12, 1912,  he  was  in  falling  health,  and 
afterwards  failed  so  as  to  be  almost,  if  not 
entirely,  Irresponsible  during  the  months  of 
January,  February,  and  March  preceding 
his  death ;  that  he  owned  the  property  here- 
in involved ;  that  defendant  Ida  May  Myers 
came  to  Harper  about  December,  1912,  or 
January,  1913,  and  resided  with  her  husband 
across  the  street  from  the  Muager  home; 
and  that  on  February  17,  1813,  defendant 
Mrs.  Myers  unduly  influenced  J.  C.  Munger 
to  convey  his  property  to  her  without  paying 
the  $950  mentioned  in  the  deed,  or  any  con- 
sideration whatever.  The  court  also  found 
that  on  March  1,  1913,  J.  C.  Munger  had  cm 
deposit  In  the  bank  $714,  and  at  tbe  time  of 
his  death  on  March  21,  1913,  aU  of  It  had 
disappeared  and  was  not  accounted  for  save 
43  cents.  The  deed  for  the  property  from  J. 
C.  Munger  to  Ida  May  Myers  was  held  to  be 
null  and  void,  and  a  conveyance  to  plaintiffs 
was  decreed  and  damages  for  withholding 
the  possession  of  the  property  were  adjudged. 
On  their  appeal  the  defendants  complain  that 
tbe  court  erred  In  the  admission  of  evidence, 
and  that  the  evidence  does  not  support  the 
findings  and  Judgment 

[B]  One  complaint  la  that  Dr.  Mnlr  was 


B>Por  other  caiM  ■••  mum  topic  and  KE7-NUHBBR  la  all  K«7-Nambered  Olsests  sad  Indsxw 
163  P.— 32  •BahMring  duiled  Juuarr  17,  Ul«. 
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allowed  to  testify  as  to  tbe  mental  condition 
of  Monger  withoot  sufficient  knowledge  of 
the  man  to  qualify  him  to  testify  as  an  ex- 
pert. The  witness  is  a  graduate  of  a  medical 
school,  had  practiced  medicine  about  30  years 
and  to  some  extent  In  the  family  of  Munger. 
He  had  observed  the  condition  and  actions 
of  Munger  about  the  time  in  question,  and 
had  giToi  special  attention  to  hla  mental 
state,  and  be  stated  that  be  discorered  him 
to  be  In  a  very  nervous  condition  and,  In  hla 
opinicm,  his  mind  had  wealcened  and  be  was 
afflicted  with  a  softening  of  tbe  brain.  Tbb 
witness  had  tbe  necessary  skill  and  training, 
and  was  suffldently  acquainted  witb  Mun- 
ger to  be  able  to  form  an  opinion  as' to  his 
mental  condition.  Of  course,  tbe  value  of  his 
opinion  depended  on  the  extent  and  intbnacy 
ot  his  acquaintance  wltb  Munger,  bis  (q?pw- 
tanlt7  to  observe  and  know  tbe  former,  as 
well  as  the  present,  c<»idltion  of  his  mind. 

Several  witnesses  testified  as  nonexperts, 
and  these  bad  an  acquaintance  with  Munger 
about  the  time  ot  the  conveyance,  and  de- 
scribed his  bablts  and  peculiarities,  as  welt 
as  some  abnormal  actions.  Defendants'  ob- 
jections to  their  testimony  appear  to  re- 
late to  its  weight  instead  of  its  competency. 
Nonprofessional  witnesses,  who  have  a  suf- 
ficient opportunity  for  observation,  may  state 
the  results  of  their  observation  and  their 
opinion  of  the  mental  condition  of  another, 
when  accompanied  by  the  facts  upon  which 
their  opinions  are  baaed,  or  where  an  oppor- 
tunity la  given  to  test  the  basis  of  their  opin- 
ions by  a  cross-examination.  Baughman  v. 
Baughman,  32  Kan,  538,  4  Fac  1003;  Com- 
mercial Travelers  v.  Barnes,  75  Kan.  720,  90 
Pac.  293.  Tbe  testimony  of  these  witnesses 
was  admissible,  and  tended  to  support  the 
theory  of  the  plainUGfs.  Their  means  of  ob- 
servation, apparent  ability  to  measure  the 
mental  capadty  of  tbe  subject,  and  other 
recognized  factors  that  may  be  resorted  to 
in  determining  the  force  and  weight  of  their 
testimony  were  all  for  the  consideration  of 
the  trial  court. 

(1-3]  Objections  were  made  to  tbe  admis- 
sion of  letters  written  by  Munger  to  his  son 
about  tbe  time  of  the  execution  of  the  deed. 
In  one  of  the  letters,  among  other  things, 
Munger  spoke  of  his  infatuation  for  Mrs. 
Myers,  described  her  as  a  half-breed  Chero- 
kee Indian  and  a  beauty,  and  also  spoke  of 
her  love  for  Mm.  Another  of  the  letters  was 
written  to  tbe  son  the  day  the  deed  to  Mrs. 
Myers  was  executed.  In  which  Munger  ap- 
pears to  chide  bis  son  for  attempting  to  ex- 
«rdse  a  guardianship  over  him,  and  insist- 
ing that  he  was  able  to  attend  to  Ids  own 
business,  also  saying  that  on  tbat  day  be 
would  pla(»  his  money  and  property  with 
persons  wbo  loved  him  better  than  did  bis 
only  son.  In  a  lengthy,  rambling  letter, 
written  to  his  son  shortly  after  Uie  execntlim 
of  the  deed,  Munger  tells  of  many  circum- 
stances attODdlng  Its  execution,  and  describes 


REPORTER  <KUL 

the  wiles  and  influences  that  were  used  to 
Induce  him  to  make  the  deed,  that  It  was  ob- 
tained without  consideration,  of  his  tardy 
attempt  to  keep  the  deed  from  tbe  record, 
and  bow  be  was  induced  to  give  her  other 
money  which  he  had  on  hand.  He  derided 
himself  and  said,  in  closing,  "Tour  loving 
dam  Pbool  of  a  Pa."  The  last  letter  was  a 
brief  one,  to  tbe  effect  tbat  be  did  not  tbinic 
there  was  dny  chance  to  get  his  money  and 
property  back,  as  everythli^  bad  been  done 
secretly,  and  there  were  three  of  them  to 
swear  against  bim.  The  testimony  ms  n- 
celved,  not  to  prove  tbat  Munger  was  ore^ 
reached  or  denuded  by  Mrs.  Myers  in  the 
transaction  nor  to  show  tbat  sbe  bad  not 
paid  tbe  condderaUon  named  In  tbe  deed, 
but  was  only  admitted  to  show  tbe  mental 
condiUou  of  Munger  from  the  time  his  wife 
died  on  December  12, 1912,  until  his  death  on 
Mareb  ZU  1913.  Tbe  case  was  tried  by  the 
court  without  a  jury,  and  hence  we  mnn 
assume  that  the  testimony  received  no  ood- 
sideratlon,  ex'cept  upon  the  single  Isane  of  tbe 
mental  condition  of  Munger,  and  tbat  no  prej- 
udice resulted  from  tbe  testimony. 

There  is  a  contention  tbat  the  letters 
should  be  regarded  as  communications  or 
transactions  between  the  deceased  and  bis 
son  who  Is  a  party  to  the  litigation,  and 
therefore  fall  within  the  prohibition  of  se^ 
tion  320  of  the  Civil  Code.  The  letters  were 
identified  by  the  son,  to  whom  they  were  ad- 
dressed, without  objection.  The  defendants 
made  a  general  objection  to  the  letters,  and, 
further,  that  they  were  hearsay,  but  the  ob- 
jection, now  made,  tbat  they  constituted  pro- 
hibited communications  or  transactions  be- 
tween tbe  deceased  person  and  a  party  to 
the  action,  was  not  brought  to  the  attenttoo 
of  the  trial  court.  To  make  tbe  admisdon 
of  such  testimony  available  as  error,  a  spe- 
cific objection  should  have  been  made.  How- 
ever, if  the  objection  as  made  were  treated  as 
sufficient,  the  admission  of  the  evidence  (or 
the  purpose  for  which  It  was  received  wonld 
not  afford  ground  of  reversaL  It  has  been 
determined  that  a  party  to  an  action,  if 
otherwise  qualified,  may  testify  as  to  the 
mental  capacity  of  the  deceased  person  with 
whom  he  had  the  deailiugs  that  are  involved 
in  tbe  action.  Grimsbaw  v.  Kent,  67  Kan. 
463.  73  Pac.  92 ;  Harpw  T.  Hazper,  83  Kan. 
761.  113  Pae  SOa 

Tb6  Code  restriction.  It  will  be  observed,  i> 
not  directed  against  tbe  transactions  or  cocd- 
munlcations,  bnt  Is  a  disqualification  of  ce^ 
tain  witnesses  to  testify  to  certain  things  In 
certain  cases.  In  one  case  a  transcript  of 
testimony,  given  on  a  first  trial,  vben  botti 
parties  to  the  transaction  were  living,  was 
received  In  evidence  at  a  subsequent  trial, 
although  cme  of  the  parties  was  then  deceas- 
ed, and  it  was  held  that  no  error  was  com- 
mitted In  admitting  It  New  t.  Smith,  91 
Kan.  6, 145  Paa  880.  In  Garten  r.  Trobtldge^ 
80  Kan.  720,  104  Pac.  1067,  a  letter  of  a  de- 
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ceased  person  was  beld  to  be  admissdble,  and 
It  was  there  dedared  that  the  disqualification 
of  the  Code  prohibltlcm  applied  to  witnesses 
and  not  to  evldencfe  In  a  later  case  a  wit- 
ness was  permitted  to  testify  to  the  steps 
takep  towards  registering  a  letter  with  mon- 
ey  indosed,  which  wu  aent  to  a  person  that 
had  since  deceased,  and  that  in  due  course  be 
receiTed  a  writing,  acknowledging  the  receipt 
of  the  money  which  was  admitted  in  evi- 
dence and  It  was  ruled  that  the  admission 
of  the  evldettce  did  not  violate  the  Code  re- 
Btilctlon.  Bryan  t.  Palmer,  83  Kan.  298,  111 
Pac.  443,  21  Ann.  Cas.  1214.  See,  also.  Dan* 
l^s,  Executor,  t.  Foster  and  others,  26  Wis. 
686:  Mlnnls  r.  Abrams,  105  Tenu.  662,  68  S. 
W.  645,  80  Am.  St  Rep.  813. 

The  letters  in  question,  when  IdenUfled,  re- 
vealed their  own  testimony.  The  statements 
therein  were  not  personally  made  to  the  wit- 
ness i  that  Is,  they  were  not  made  face  to 
face,  nor  in  the  presence  and  hearing  of  the 
witness.  No  testimony  concerning  the  state- 
ments in  the  letters  was  given  by  the  witness, 
but  the  evidence  was  derived  from  another 
source,  and  does  not  fall  within  either  the 
letter  or  spirit  of  the  Code  restriction  which, 
aa  we  have  seen.  Is  directed  against  the  wit- 
ness as  a  witness,  and  not  to  the  testimony 
as  evidence.  Testimony  of  the  acts  and  say- 
ings of  Munger  tending  to  show  his  mental 
condition,  such  as  is  shown  by  the  letters, 
was  competent  evidence  for  the  purpose  for 
which  it  was  received,  since  it  was  obtained 
from  legal  sources,  and  not  from  disqualified 
witnesses. 

Some  other  objections  were  made  to  ml- 
lugs  npon  the  admission  of  evidence,  but  we 
find  nothing  substantial  in  any  of  then. 

(4]  It  Is  finally  contoided  that  the  evidence 
does  not  svvport  the  flndii^  of  the  trial  court 
-  It  is  Impractical  to  set  out  the  testimony  at 
length,  but  we  conclude  that  it  is  auSclrat 
to  sniipoTt  the  material  findings  of  the  court 
It  tended  to  show  that  Hunger,  who  was 
aboat  76  years  of  age  when  the  deed  was 
made,  was  feeble  In  body  and  mind  stmie  time 
before  Oie  deed  vras  eucnted  and  np  until 
hla  death.  It  snstains  the  finding,  too,  that 
Mn.  Myers  apiooadied  him  with  a  proposl- 
ti<»i  to  buy  bis  pToi>erty,  and  presently  took 
him  Into  ber  home  to  care  for  him,  and  soon 
had  him  ai^>arently  under  her  influence  and 
control.  While  thrae  la  testimony  to  the  ef- 
fect that  the  conslderetlon  named  In  the  deed 
was  paid,  other  testimony  warrants  the  Infer- 
ence tiiat  no  consideration  was  ever  received 
by  Hunger.  There  Is  a  finding  based  upon 
evidence  that  Hrs.  Myers,  who  claimed  to 
have  paid  $950  for  the  property,  oftered  it 
for  sale  within  a  few  days  after  the  deed 
was  made  for  two-thirds  of  the  specified  con- 
rideration.  There  Is  testimony,  too,  to  sup- 
port  the  finding  that  she  not  only  procured 
tibe  property  from  Munger  without  the  pay- 
ment of  anythli^  of  value,  bnt  that  she  also 


obtained  aboat  |700  In  cadi,  whldi  be  then 
had  on  hand.  Although  witnesses  were  pro- 
duced who  testified  that  Munger  acknowledg- 
ed tlie  receipt  ot  the  ^4ce  of  his  property, 
others  testified  that  some  time  after  the  deed 
was  made  and  the  money  alleged  to  have 
been  paid,  he  was  very  mudi  distressed,  and 
asked  a  neighbor  to  help  him  to  obtain  the 
price  of  his  boose  from  Mrs.  Ufyers,  adding 
that,  "That  woman  hypnotized  me.*^  While 
the  testimony  Is  full  of  ccmtradlcUMis  and 
that  which  supports  some  of  the  findings  is 
meager,  we  condude  that  it  justifies  thti  find- 
ings of  Hunger's  moital  weakness,  and  that 
Mrs.  Myers  took  advantage  of  his  weakness, 
and  fraudulently  Induced  him  to  transfer  his 
proper^  to  her  without  consideration- 

The  Judgment  Is  afllrmed.  All  the  Justices 
concurring.  ' 

^  (96  Kan.  BU) 

STATB  V.  OAIiTBRT.  (No.  20803.) 
(Supreme  Court  of  Kansas.    Dec.  11,  1910.) 

(Syttahut  by  tha  0<mrtj 

1.  CanairAL  Law  «s»814— InBisuoixoifS  — 

AUBI. 

In  a  prosecution  for  an  attempt  to  commit 
rape,  several  ot  the  state's  witnesses  gave  testi- 
mony tending  to  show  that  the  offense  occurred 
August  6, 1914,  the  date  charged  in  tbe  informa- 
tion, but  some  of  them  being  recalled  -before  the 
state  rested  corrected  tfaeir  statements  and  flxetl 
July  29,  1914,  as  the  time.  The  state  elected 
to  stand  upon  that  date,  and  during  the  further 
progress  of  the  trial  tbe  fact  waa  undisputecl 
tliat  if  the  offense  was  committed,  the  date  up- 
on which  the  state  asked  coovicdon  was  the 
right  one.  Held,  that  evidence  offered  by  de- 
fendant, showing  that  on  tbe  date  alleged  in  the 
information  he  was  at  another  place  far  remov- 
ed from  the  vidnlty  ot  the  crime,  famished  no 
ground  for  the  defmse  ot  an  alitn,  and  that  in- 
structions rdatlng  to  that  defense  were  properly 
refused.' 

[Ed.  Note.— For  other  cases,  see  Criminfil 
Law,  Cent  Dig.  H  1821, 1833, 1839, 1860, 1805, 
1888.  1800,  IftZl,  im-1986,  1987.;  Dec.  Die. 

2.  Cbiminai.  I4&W  «s»417— BviuEifCE— Orraa 
TO  Ssmx— Bjbfbesbntativk  or  Acoussn. 

The  complaint  in  a  prosecution  charging  an 
assault  with  attempt  to  commit  rape  upon  a  fe- 
male child  10  years  of  age  was  sworn  to  by  the 
child's  father,  who  was  not  a  witness  at  the  triaL 
Held,  on  the  facts  stated  in  the  opinion,  it  was 
not  error  to  exdude  testimony  for  the  puipose 
of  showing  that  tiefore  swearins  to  the  complaint 
he  had  offered  to  settle  the  case. 

[Ed.  Note.— For  other  cases,  see  Crbninal 
Law,  Coit  Dig.  H  900-967;  Dea  Dig.  ^ 
417.1 . 

Appeal  from  District  Court,  Coffey  County. 

Paul  Calvert  was  convicted  ot  assault 
with  Intent  to  commit  rap<  and  appeals. 
Affirmed. 

Joe  Rolston,  of  Burlington,  and  Lamb  & 
Hogueland,  of  Tates  Center,  for  appellant 
S.  M.  Brewster,  Att7'  Oul,  and  J.  M.  Pleas- 
ant, ot  Burlington*  for  the  State. 

PORTER,  J.  [1]  Tbe  defendant,  a  boy  19 
years  old,  was  convicted  of  assaulting  a 
Uttle  girl  with  Intent  to  commit  rape.  He 
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complains  principally  of  alleged  error  In 
the  exclusion  of  testimony  and  in  the  refusal 
to  lustruct  the  Jury  upon  his  defense  of  an 
alibi.  The  information  charged  that  the 
offense  was  committed  in  Coffey  connty  on 
the  Bth  day  of  August,  1914.  Opal  Cree, 
who  was  10  years  old,  had  been  visiting  at 
the  home  of  her  uncle,  James  Cree,  and  the 
defendant,  who  Is  a  brother  of  tJie  wife  of 
James  Cree,  was  staying  there  at  the  same 
time.  The  parents  of  Opal  lived  on  a  farm 
about  2.  miles  distant  The  little  ^rl  testi- 
fied that  on  the  evening  of  August  B,  1914, 
defendant  took  her  riding  on  a  bicycle ;  that 
they  went  to  her  home  and  remained  for  a 
short  time;  that  on  the  way  back  to  James 
Cree's  place  the  defendant  stopped  near  a 
bridge,  took  her  off  the  bicycle,  and  commit- 
ted the  offense.  Her  parents  were  out  of 
the  state  at  the  time,  and  did  not  return 
for  several  days.  She  testified  that  she 
went  home  the  next  day  and  informed  her 
sister  of  what  had  happened.  Her  sister 
first  testified  that  it  was  on  the  6th  of 
August,  Opal  told  her  about  It,  but  was  re- 
called the  next  day  and  corrected  her  testi- 
mony, explaining  how  she  had  been  mistaken 
as  to  the  dates,  and  then  testified  that  it 
was  the  29th  of  July  when  tbe  defendant 
and  Opal  went  riding. 

No  doubt  the  defendant  suffered  some 
dlsai^intment  because  of  the  change  in  the 
testimony,  for  he  afterward  proved  that  on 
the  6th  day  of  August  he  was  In  Burlington. 
The  state  Informed  the  court  before  the  case 
went  to  the  Jury  that  It  made  no  claim 
that  tbe  offense  was  committed  on  August 
6th,  but  did  contend  that  It  occurred  July 
29th.  The  testimony  showed  beyond  any 
doubt  that  it  was  the  29th  of  July  when 
defendant  took  Opal  riding,  and  It  is  not 
possible  defendant  was  prejudiced  by  tbe 
change  In  the  testimony  or  tbe  refusal  to 
instruct  on  the  d^ense  of  an  altbL  Alva 
Cree,  the  brother  of  OpaU  at  first  testified 
that  It  was  on  August  7th  he  learned  of  the 
matter,  but  afterward  corrected  his  testi- 
mony. These  corrections  In  the  testimony  of 
the  witnesses  In  regard  to  the  date  when  de- 
fendant took  Opal  over  to  her  father's  place 
on  the  Mcyde,  and  when  th^  first  heard 
that  he  was  charged  with  any  wrong,  were 
made  before  the  state  rested.  The  fact  that 
the  little  girl  was  not  recalled  to  correct  her 
statement  m  to  the  date  Is  of  no  importance. 
She  was  a  mere  child  and  knew  only  that 
the  offense  occurred  at  the  time  flibe  went 
riding  with  the  defendant. 

That  no  prejudice  resulted  from  the 
change  In  the  testimony  and  the  refusal  to  in- 
struct the  Jury  to  consider  the  defense  of 
an  alibi  Is  further  apparent  from  the  fact 
that  the  witnesses  for  the  state  as  well  as 
those  for  the  defense  testified  that  a  family 
council  was  held  about  the  matter  long  be- 
fore August  6th.  The  defendant's  mother 
testified  that  on  July  31st,  Alva,  Opal,  and 


James  Cree,  thdr  nnde,  came  to  her  home 
in  Burlington,  and  there  tbe  matter  was 
talked  over.  Defendant  himself  testified 
that  at  this  conference  be  learned  for  the 
first  time  that  he  was  charged  with  any 
wrongdoing.  His  sister,  Mrs.  James  Cree, 
was  called  as  a  witness  for  tbe  state.  She 
kept  a  diary  which  she  produced  in  court, 
showing  under  the  date  July  29th,  a  state- 
ment that  Paul  had  taken  Opal  for  a  ride. 
She  testified  that  Independent  of  the  entry 
In  the  diary  she  remembered  the  occurrence. 

After  the  witnesses  for  the  state  had  cor- 
rected their  first  statements  about  the  dates, 
It  jcannot  be  said  there  was  any  dispute  as  to 
the  fact  that,  if  tbe  offense  was  committed, 
the  date  upon  which  the  state  asked  convic- 
tion was  the  correct  one.  Evidence  there- 
fore showing  that  at  another  time  the  d» 
fendant  was  at  Burlington  and  absent  from 
the  vicinity  of  the  crime,  became  wholly  Im- 
material. It  furnished  no  ground  for  the 
defense  of  an  alibi,  and  the  instruction,  if 
given  as  requested,  could  harp  served  only 
to  confuse  the  Jury. 

[2]  The  complaint  was  sworn  to  by  John 
Cree,  the  father  of  Opal.  The  defendant  of* 
fered  to  prove  certain  statements  made  by 
John  Cree  which  It  Is  claimed  would  have 
shown  that  the  motive  of  the  prosecuting 
witness  was  to  enforce  tbe  payment  of  mon- 
ey from  defendant's  father.  John  Cree  was 
not  called  as  a  witness.  He  swore  to  the 
complaint  probably  for  the  reason  that  the 
tender  years  of  Opal  prevented  her  from  do- 
ing so.  After  the  prosecution  was  com- 
menced he  bad  no  control  OTer  It,  end  since 
he  was  not  a  witness  his  motives  or  preju- 
dice cannot  be  shown.  Tbe  prosecution  was 
by  the  state,  and  whatever  his  personal  mo- 
tives in  swearing  to  the  complaint,  they  have 
no  bearing  upon  the  guilt  or  Innocence  of 
defendant 

Doubtless  the  Jury  gave  constderable 
weight  to  the  conduct  of  defendant  In  leav^ 
ing  tbe  atate  shortly  after  he  was  accused, 
and  his  admissions  of  guilt  testified  to  by 
witnesses  who  talked  with  him  while  he  was 
under  arrest 

We  find  nothing  In  the  record  to  Indicate 
that  he  was  not  given  a  fair  and  Impartial 
trial,  and  the  Judgmrat  must  be  b"*""**- 
All  the  Justices  concnrring. 


(W  Kan.  TOt 
REZAO  r.  ZIMA  at  aL    (No.  19762.) 
<8upran«  Court  of  Kansas.    Dec  11, 

1.  Inbobance  ^=^105 — Aqbeiuekt  to  Pio- 
ODBE — BasACH — Action  roa  Dauaoes— Fi- 
xmoB. 

Id  a  petition  in  which  it  is  substantiall;  il- 
leged  that  a  broker  or  agent  undertook  M  pro- 
cure Insurance  on  certain  property  of  aa  «in- 
er  in  some  reapon^le  company,  and  where  tM 
turtles  agreed  on  the  total  amount  of  Inw^ 
ance.  the  amount  to  be  placed  on  each  cta«  of 
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the  property  to  b«  loaured,  and  that  the  premi- 
um Bliou]d  M  taken  from  a  certain  fund  pro- 
vided b7  the  omer,  bat  that  the  broker  neglect- 
ed to  proeare  the  iosurance  and  in  reply  to  an 
inquiry  of  the  owner  had  assured  him  that  the 
insurance  had  been  obtained,  and  the  property 
ia  thereafter  destroyed  by  fire,  a  cauae  of  action 
against  the  broker  is  stated,  and  certainly  Bufli- 
cient  as  against  an  objection  of  the  defendants 
to  the  introduction  of  any  evidence. 

fEd.  Note.— For  other  cases,  see  Insurance, 
Oent.  Dig.  S  130;  Dee.  Dig.  «=:>103.1 

2.  InaiDKAHaB  «S910B  —  Aobbewent  to  Pbo- 

CCRX— BBUOH— LUBJXXTT  OF  AOENT. 

A  broker  or  agent  who  undertakes'  to  pro* 
care  insurance  for  another  Is  bound  to  exercise 
TeasoDable  diligence  to  obtain  it  on  the  terms 
snd  ccwditfoDS  agreed  apon  and  to  i^ve  tim^ 
nodee  to  bis  principal  in  caae  he  is  unable  to 
procure  it  on  the  agreed  terms  and  conditions, 
and  if  he  fails  to  carry  oat  bia  agreement  and  a 
loss  results  through  his  inattention,  incapacity, 
or  trand  he  will  be  liable  to  the  extent  and  for 
the  amooDt  that  would  have  been  recoverable 
upon  the  insurance  he  had  agreed  to  procure. 

[Sd.  Note.— For  other  cases,  see  Insurance! 
Oent^  Dig.  I  130;  Dee.  Dig.  «s>103.] 

Appeal  from  District  Court,  Pottawatomie 
County. 

Acttcm  by.  Bdward  Besoc  against  Frank 
Ztma  and  another.  From  judgment  for  de- 
fendante,  plaintlit  appeals.  Beversed  and  re- 
manded for  new  trlaL 

B.  C  Brookens  and  W.  F.  Challia,  both  of 
Westmoreland,  for  appellant.  Hayden  & 
Haydeo,  of  T<q)eha,  and  Crane  &  Woodbum 
Broan  of  Holtcm,  for  appellees. 

JOHNSTON,  C  J.  This  la  an  appeal  from 
a  ruling  of  the  trial  court  austalniug  defend- 
ants* objections  to  the  introduction  of  evi- 
dence under  the  petltlcm.  Plaintiff  alleged, 
substantially,  that  In  June,  1812,  defendant 
Zlma  solicited  him  to  procure  iosurance,  ag- 
gregatlng  $1,1S0,  upon  plaintUTs  bam,  which 
he  was  then  erecting,  and  its  contents ;  that 
plaintiff  authorized  and  directed  Zlma  to  pro- 
cure the  Insurance  in  some  responsible  com- 
pany ;  that  Zlma  Informed  plaintiff  he  would 
do  BO  and  would  beep  the  policy  at  the  bank 
of  which  he  was  cashier  and  charge  the  cost 
to  plaintiff's  account  there ;  that  later  on  the 
same  day  defendant  Abel  was  sent  out  by 
Zlma  to  look  at  the  bam  and  c<Mitenta  and 
write  the  application,  which  Abel  did;  that 
afterwards  plaintiff  spoke  to  Zlma  about  the 
policy,  and  that  Zlma  assured  plalotlff  that 
everything  was  all  right.  Plaintiff  further 
alleged  that  on  August  23, 1912,  the  barn  and 
contents,  of  the  value  of  $1,050,  were  destroy- 
ed by  fire;  that  he  Informed  Zima  of  the 
loss,  who  promised  to  notify  the  insurance 
company  and  see  that  It  was  adjusted ;  that 
later  the  loss  not  being  adjusted  plaintiff  in- 
quired of  Zlma  the  cause  of  the  delay,  and 
was  several  times  assured  everything  was 
all  right  and  would  be  hurried  up;  that  at 
all  the  times  Zlma  assured  plaintiff  the  loss 
would  be  paid  by  the  company  he  well  knew 
nb  pqjfcy  had  been  obtained  or  properly  ap- 
plied for,  and  such  statements  were  made 


to  mislead  plaintiff ;  that  not  until  about  a 
month  after  the  fire  did  defendant  Zlma  In- 
form plaintiff  no  policy  had  been  applied  for 
but  that  he  had  neglected  to  do  so;  that 
plaintiff  had  at  all  times  relied  upon  Zima's 
promises;  that  Zlma  and  Abel  were  each  to 
share  in  the  commissions  and  fees  for  ob- 
taining the  policy;  and  that  because  of  de- 
fendants' wrongs,  mlsrepreseutatlons,  and 
gross  neglect  plaintiff  was  deprived  of  insur- 
ance, not  having  procured  it  elsewhere,  to  his 
damage  In  the  sum  of  $1,100.  The  separate 
answer  of  Zima  contained  denials  and  an  al- 
legation that  he  had  asked  Abel  to  take  out 
an  application  of  Insurance  and  to  procure 
the  signli^  of  same  by  plaintiff,  which  be 
had  done,  that  he  had  sent  the  application 
to  an  insurance  company  and  had  done  all 
that  ne  could  to  obtain  insurance,  but  that 
there  was  a  delay  In  the  matter,  the  nature  of 
which  Is  not  stated.  He  further  alleged  that 
the  plaintiff  did  not  have  any  money  In  the 
bank  to  be  apidied  on  the  liuuraDce.  Abel 
answered  with  a  general  d«dal  and  an  allf^ 
gatlon  that  at  the  instance  of  Zlma  he  had 
takm  an  application  of  insurance  to  plaintiff, 
and  that  plaintiff  stated  that  If  Abel  was  to 
have  any  commission  on  the  transaction  that 
he  woiUd  not  sign  the  application,  that  Abel 
then  aasured  plaintiff  that  he  had  no  con- 
nection with  it,  and  that  plaintiff  then  sign- 
ed the  application,  which  waa  the  only  con- 
nection defendant  Abel  had  with  the  transac- 
tion. At  the  trial  a  Jury  was  Impaneled,  and 
the  plaintiff  proceeded  to  Introduce  his  testi- 
mony when  defendants  objected  to  the  intro- 
duction of  any  evidence,  on  the  ground  that 
the  petition  did  not  set  forth  a  cause  of  ac- 
tion against  the  defendants  or  either  of 
them.  This  motion  was  sustained,  and  judg- 
ment for  costs  against  the  plaintiff  was 
rendered.  From  these  mUngs  plaintiff  ap- 
peals. 

[1,2]  On  an  objection  to  the  introduction 
of  evidence  that  a  cause  of  acQon  is  not  stat- 
ed in  the  petition  Its  averments  are  to  be  lib- 
erally construed.  Weber  v.  A,  T.  ft  S.  F. 
Rid.  Co.,  64  Kan.  380,  38  Pac.  600;  Howard 
V.  Carter,  71  Ean.  85,  80  Paa  61 ;  Slmmonda 
V.  Bichards,  74  Ean.  311,  80  Pac.  452.  This 
action  was  not  brought  to  recover  upon  a  con- 
tract of  Insurance  against  the  Insurer,  but 
is  an  action  against  the  defendants  for  the 
failure  to  procure  Insurance  on  his  property 
as  they  had  undertaken  to  do,  and  for  wrong- 
fully representing  that  Insurance  had  been 
procured  when  In  fact  it  had  not,  as  a  re- 
sult of  which  a  considerable  loss  had  been 
sustained.  A  broker  or  agent  who  under- 
takes to  procure  Insurance  for  another  is 
bound  to  exercise  reasonable  diligence  to  ob- 
tain Insurance  in  accordance  with  his  agree- 
ment and  to  notify  his  principal  If  he  Is  un- 
able to  do  so.  According  to  the  averments 
of  the  plaintiff  the  defendants  failed  to  per- 
form this  duty,  and,  as  has  been  alleged,  Zl- 
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ma  deUbraatdy  decetred  the  plaintUf  by  giv- 
ing bim  assurance  ttiat  the  pn^rty  had  been 
tnsnred  when  he  knew  that  no  Insorance  had 
been  procured.  If  defendants  had  Informed 
plaintiff  of  the  omlailon  or  &llure  he  could 
hare  obtained  Insurance  elsewhere  and  have 
provided  against  loss.  It  does  not  appear 
that  a  particular  insurer  was  named,  but  it 
was  agreed  that  Insurance  should  be  <^tained 
in  a  respiHislble  company.  If  defendants  had 
foiled  to  exercise  reasonable  care  in  the  aor 
lection  of  an  insurer  and  had  placed  the  in- 
surance with  a  company  that  was  insolv^t 
or  one  not  authorized  to  Insure,  and  snbse* 
guently  the  property  had  been  destroyed  an^ 
the  plaintiff  had  been  unable  to  realize  on 
the  policy  the  defendants  would  have  been 
liable.  Latham  v.  Harrod,  71  Kan.  665,  81 
Paa  214;  Harrod  v.  Latham.  77  Kan.  466,  95 
Fac.  11.  Brokers  are  equally  liable  where 
they  undertake  to  procure  Insurance  and  ut- 
terly neglect  to  obtain  any  Insurance  or  fail  to 
carry  out  material  provisions  of  their  agree- 
ment and  a  loss  results.  In  such  a  case  they 
are  liable  for  as  much  as  would  have  been 
covered  by  the  Insurance,  which  tbey  agreed 
to  procure.  Milllken  v.  Woodward,  64  N.  J. 
Law,  444,  46  AU.  796 ;  Lindsay  v.  Pettigrew, 
5  S.  D.  500,  59  N.  W.  726 ;  Sawyer  v.  May- 
hew,  51  Me.  398;  Diamond  v.  Duncan  (Tex. 
Civ.  App.)  138  S.  W.  429;  Mallery  v.  Frye,  21 
App.  D.  C.  105 ;  Criflwell  v.  Riley,  5  Ind.  App. 
496,  30  N.  E.  1101,  32  N.  E.  814 ;  Backus  v. 
Ames,  79  Minn.  146,  81  N.  W.  766;  Brick 
Co.  V.  Hogsett  &  Woodward,  73  Mo.  App. 
432;  note,  38  L.  R.  A.  (N.  S.)  631. 

There  Is  a  contention  that  a  completed  and 
enforceable  agreement  was  not  made  by  the 
defendants  In  support  of  which  Mooney  v. 
Merriam.  77  Kan.  305,  94  Pac.  263,  is  cited. 
That  case  was  determined  upon  the  evidence 
submitted,  and  not  upon  an  objection  to  the 
introduction  of  any  evidence.  The  arrange- 
ment between  the  parties  there  was  held  to 
be  so  indefinite  that  it  did  not  constitute  a 
binding  contract  In  that  case  no  agreement 
was  reached  as  to  the  selection  of  an  In- 
surer, as  to  the  property  to  be  insured,  nor 
as  to  the  amount  of  insurance  to  be  taken. 
The  owner  was  claiming  damages  because 
of  the  destruction  of  the  buildings,  imple- 
ments, grain,  and  live  stock,  and  yet  no  agree- 
ment had  been  made  either  as  to  the  extent 
of  the  property  insured  nor  the  amounts  to 
be  placed  upon  each  kind  of  the  owner's  prop- 
erty. Here  the  agreement  was  that  the  de- 
fendant ZIma  was  to  select  a  responsible  in- 
surer. The  property  to  be  insured  was  spe- 
dflcally  agreed  luwn— to  the  extent  of  $1,150 
in  aU.  It  was  stipulated,  too,  that  $550 
should  be  placed  on  the  bam,  $100  on  the  hay 
therein,  $200  on  horses,  and  $300  m  harness- 
es, saddles,  tools,  and  miscellaneous  con- 
tents Indndlng  some  lumber.  It  is  not  al- 
leged bow  long  the  Insurance  was  to  run 
nor  the  amount  of  the  premium  to  be  paid. 


but  thra«  an  w^-known  standards  as  to  both 
of  these  which  must  be  deemed  to  have  been 
within  the  contem^tion  of  the  parties  when 
th^r  agreement  was  made.  While  the  aver- 
ments of  the  petition  are  not  as  full  as  they 
might  or  should  have  beoi  they  appear  to  be 
sufficient  as  against  the  objections  made  by 
the  defendants.  The  terms  and  conditltms 
were  sufficiently  spedflc  and  so  well  under* 
stood  by  the  parties  that  an  a^tUcatimi  was 
filled  out  by  the  defendants,  but  what  ulll* 
mately  became  of  it  does  not  appear  from  the 
petiti(HL  The  agreement  is  sufficiently  d^- 
nite  and  comprdiensive  to  be  upheld,  espe- 
cially as  against  the  challenge  that  no  evi- 
dence was  admissible  under  the  petition.  It 
cannot  be  held  that  defendants'  agreement 
with  plaintiff  to  procure  insurance  was  void 
because  of  the  double  agency  of  the  defend- 
ants, as  they  did  not  undertake  to  place  the 
Insurance  in  any  [>artlcular  company.  Ilie 
defendants  had  agreed  to  select  a  company 
that  was  responsible,  and  such  a  stipulation 
has  been  held  to  be  valid.  Latham  v.  Harrod, 
71  Kan.  565,  81  Pac  214.  It  was  allied 
that  plaintiff  had  an  account  In  Zlma's  bank, 
and  it  was  provided  by  the  agreement  that 
Zlma  was  to  take  enough  of  plaintUTs  funds 
to  pay  the  premium  when  the  insurance  was 
procured ;  and  so  the  agreement  was  definite 
and  complete  as  to  the  selection  of  an  insnr- 
er,  as  to  the  property  to  be  Included  in  tlie 
policy,  as  to  the  amount  of  insurance  of  each 
kind  of  property  to  be  insured,  and  provfsloD 
was  made  for  the  payment  of  the  premium. 
It.  further  appears  that  a  written  applicatioD 
was  prepared  by  the  defendants,  and  they 
not  only  neglected  to  procure  the  Insurance, 
but  wrongfully  lulled  the  plaintiff  to  rest  by 
representing  to  him  that  insurance  had  been 
obtained  some  time  before  the  property  was 
destroyed.  As  the  case  is  presented  here  the 
agreement  is  an  enforceable  one,  and  the  de- 
fendants are  responsible  for  the  loss  aastaln- 
ed  through  their  neglect  and  wrong. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded for  a  new  trial.  All  the  Justices 
concurring. 

(96  Kao.  <7n 

DYB  v.  DENVER  &  B.  G.  R.  CO.  (ATCHI- 
SON, T.  &  S.  F.  RT.  CO..  Interpleader). 
(No.  19668.) 
(Sapreme  Court  of  Kansas.    Dec  U,  191&) 

(8vUaltu$  by  the  Court.) 

ATTAonvxHT  «3»68— Cabbiebs  «=3l5  —  Cass 
or  FoBBion  Railboad  —  Rianr  to  Use  — 
Waiveb— Attachment. 

When  a  domestic  railroad  receives  a  cattle 
car  from  a  foreign  railroad  in  another  state  un- 
der custom,  rules,  and  contract  hy  which  the 
domestic  road  carries  the  car  loaded  to  its  deft- 
tination  in  this  state  and  unloads  it,  and  most 
return  the  car  promptly  to  the  foreign  rond, 
but  may  load  it  on  its  return  tiip,  payins  a 
per  diem  for  the  use  of  the  car,  the  right  of  Um 
domestic  road  to  the  use  of  the  car  is  superior 
to  the  right  of  an  attaching  creditor  of  the  for- 
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«isti  road ;  and  sneh  right  of  the  domestic  rood 
is  not  waived  by  its  local  agent  reQueating  tb« 
sheriff  to  remove  the  car  from  the  tracks  of 
the  domestic  road  when  he  levies  the  attachment, 
and  by  setting  the  car  on  stuh  tracks  so  as  to 
be  under  the  control  and  dominion  of  the  aheriEf 
under  the  orders  of  the  court. 

[I'Zd.  Note.— For  other  cases,  see  Attachment, 
C«nt.  Dig.  5|  167-180 :  Dec.  Dig.  €=»63:  Car- 
riers, CenL  Dig.  §§  25-27;  Dec  Dig.  «=»1B.1 

Appeal  from  District  Court,  Finney  County. 

Actitm  by  Fred  S.  Dye  against  the  Denver 
&  Bio  Grande  Railroad  Company.  The  Atchi- 
son, Topeka  &  Santa  F6  Hallway  Company 
filed  an  Interplea.  From  a  Jadgment  refus- 
ing to  discharge  attachment,  the  interpleader 
aK>eals.  BeveiBed,  and  attachmmtt  dla- 
tdiarged. 

Wm.  B.  Smith,  of  Topeka,  and  Wm.  B. 
Hntchtson,  of  Garden  City,  for  appellant. 
Edgar  Foster,  of  Garden  City,  and  E.  B. 
Thorpe^  ot  LaUn,  tor  appellee. 

MASSHALLf  J.  This  Is  an  Kppoil  from  a 
Judgment  of  the  district  court  refusing  to 
discharge  an  attachment.  The  plaintiff  caus- 
ed an  attachment  to  be  levied  on  a  Draver  & 
Bio  Grande  cattle  car  standing  on  the  tracks 
of  the  Atchison,  Topeka  &  Santa  F6  Ballway 
Company  at  Garden  City,  Kan;  The  Santa 
V6  moved  to  discharge  thft  attachment,  and, 
on  this  being  denied,  filed  an  Intoplea,  up<»i 
wbldi  issue  was  Joined,  trial  was  had,  and 
Judgm«it  was  rendered  thereon  in  favor  at 
the  plalntUE.  The  Santa  Ffi,  still  claiming 
the  car,  then  gave  the  sheriff  a  forthcoming 
bond  for  the  car  and  appealed. 

Several  qnestioDs  are  presented.  We  will 
notice  bat  one  of  them,  because  the  disposi- 
tion of  that  question  determines  the  Judg- 
ment that  must  be  rendered.  The  car  in 
questltm  left  Cameron,  Colo.,  on  the  Denver  & 
Rio  Grande  Railroad  on  December  18th,  load- 
ed with  coal  destined  for  Alamota,  Kan.  It 
was  moved  from  Cameron  to  Trinidad,  where 
it  was  delivered  to  the  Santa  Fe,  and  was 
then  moved  to  Garden  City ;  thence  north 
to  Scott  City;  thence  east  to  Alamota.  It 
was  returned  to  Garden  City  on  December 
26th,  where  it  was  received  empty,  and  was 
attached  on  that  day.  It  was  then  covered 
by  regulation  railroad  empty  slip  billing, 
routed  to  the  Denver  &  Rio  Grande  at  Trini- 
dad, Colo.  It  was  held  at  Garden  City  to 
wait  for  a  load  on  its  further  return  trip 
west.  The  car  came  to  the  Santa  F6  under 
car  service  rules.  Under  these  rules  the  car 
must  be  returned  promptly.  It  might  be 
returned  loaded.  While  the  car  was  held  by 
the  Santa  F6,  it  must  pay  to  the  Denver  & 
Rio  Grande  45  cents  per  day  for  the  use  of 
the  car.  Does  this  interest  of  the  Santa  V6 
in  the  car  defeat  the  attachment? 

A  leading  case  on  this  question  is  Southern 
Grain  Co.  v.  Northern  Pac.  Ry.  Co.,  127  Ga. 
626,  56  S.  E.  742,  9  L.  R.  A.  (N.  S.)  853,  119 
Am.  St  Rep.  366,  9  Ann.  Gas.  437.  In  the 
beadnotes  In  9  U  B.  A.  (N.  S.)  853,  we  find 
this: 


"Where  a  railroad  company  of  this  state  re- 
ceives from  a  railroad  company  in  another  state 
a  car,  under  a  contract  by  which  the  domestic 
company  has  the  riitht  to  carry  the  car  loaded 
to  its  destination  in  this  state  and  unload  It,  and 
then  to  reload  and  return  it  to  the  owner  be- 
yond the  limits  of  this  state,  paying  for  the  use 
of  the  car,  the  right  of  the  domestic  company 
to  the  use  of  the  car  is  superior  to  the  right  of 
an  attaching  creditor,  who,  without  any  other 
lien,  seeks  to  anbject  the  car  to  attachment  by 
service  of  die  arunmons  of  garnishment  upon  the 
domestic  cominny;  and,  in  the  absence  of  ap- 
propriate eqnitable  pleadings  in  a  court  wiUt 
Jurisdiction  to  render  affirmative  equitable  re- 
lief, Bueh  ear  Is  not  aubject  to  the  process  of 
garnlahment.'*  Paragraph  1. 

The  headnote  to  WaU  v.  Railroad  Co.,  62 
W.  Va.  486,  44  8.  B.  294,  as  found  in  64  L.  R. 
A  001,  reads: 

"One  railroad  company  has  an  agreement  with 
another  by  which  loaded  cam  of  the  one  are  to 
be  recdved  at  connecting  points  by  the  other, 
and  hanled  over  its  line  to  the  destination  of 
load  of  the  car,  and  then  be  reloaded  with  other 
freight  by  the  receiving  company  on  its  line, 
and  carried  over  its  line,  and  retamed  loaded  to 
the  railroad  of  the  owner  of  the  car;  the  re- 
ceiving company  compensating  the  owning  com- 
pany for  sach  ase  of  the  cars.  Such  cars  can- 
not be  seized  under  an  attachment  against  the 
company  owning  the  cars,  so  as  to  defeat  the 
rights  under  such  arrangement  or  contract  of 
the  company  receiving  and  entitled  to  so  use 
the  cars,  and  a  «imiahment  of  the  receiving 
company  cannot  affect  its  rights  under  such  ar- 
rangements by  reason  of  its  possession  of  such 
cars."   Paragraph  8. 

Other  cases  to  support  the  prlncbile  above 
set  forth  are  M.  G.  B.  R.  Oo.  T.  a  ft  M.  Ii.  S. 
B.  B.  Ga,  1  111.  App.  899;  Shore  ft  Bro.  v. 
BaUroad,  70  S.  C  472,  67  S.  B.  026^  11  Ann. 
Cas.  909;  Selbels  t.  Bailway  Ca,  80  S.  C. 
133,  61  S.  E.  43S,  16  L.  B.  A.  (N.  S.)  1026; 
Johnson  v.  Union  Padflc  Railroad  Co..  29  B. 
I.  80,  60  Atl.  298, 132  Am.  St  Bep.  799 ;  Con- 
nery  t.  Qnlncy,  Omaha  ft  Kansas  City  R.  Co., 
92  Minn.  20,  99  N.  W.  865.  64  L.  R.  A.  624, 
104  Am.  St  Rep.  669,  2  Ann.  Cas.  347 ;  Jobn- 
8(m  T.  Union  Pa&  B.  Co.  (C.  C.)  145  Fed.  249. 

We  have  been  tmable  to  find  any  decision 
to  the  contrary  on  this  question.  This  estab- 
lishes the  right  of  the  Santa  F6  to  hold  the 
car  as  against  the  attachment  At  the  time 
the  attachment  was  levied  E.  W.  Roberts,  the 
Santa  F6  agent  at  Garden  City,  requested 
the  sheriff  to  remove  the  car  from  the  Santa 
F6  tra<^,  and  after  some  days  repeated  the 
request  The  car  was  permitted  to  remain 
on  the  tracks,  and  was  finally  placed  on  a 
stub  track,  where  It  remained  until  the  termi- 
nation of  this  litigation  In  the  district  court 
Did  the  Santa  F6  by  Its  conduct  waive  its 
right  to  the  possession  and  control  of  the 
car,  as  against  the  plaintiff  in  this  action? 
Every  act  of  the  Santa  Fg,  including  the  re- 
quest of  its  agent  that  the  sheriff  remove  the 
car  from  its  tracks,  was  entirely  consistent 
with  good  faith  in  holding  the  property  sub- 
ject to  the  order  of  the  court  and  with  the 
contention  that  it  had  such  an  interest  in  the 
property  as  would  defeat  the  attachment 
That  contention  was  insisted  on  in  the  mo- 
tion, In  the  Interpl^  and  in  the  fbrUicomin^ 
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bond.  The  giving  of  the  bond  after  Judgment 
on  the  motion  and  Interplea  did  not  waive 
any  right  of  the  Santa  F&  Commlsslou  Co. 
T.  Tate,  »1  Kan.  638,  138  Pac.  602 ;  Commis- 
sion Co.  T.  Hicks,  02  Kan.  922,  142  Pac.  276, 
L.  B.  A.  1916A,  1132.  It  does  not  appear  that 
the  agent  bad  authority  to  dispose  of  or 
walTe  any  of  the  property  rights  of  his  prin- 
cipal. We  are  of  the  opinion  that  this  car 
was  not  subject  to  attainment  while  in  the 
possession  of  the  Santa  Fg,  and  that  the  rail- 
way did  not  waive  Its  right  to  hold  the  car. 

The  Judgment  Is  reversed,  and  the  attach- 
ment Is  dlscha^ed.  All  the  Justices  concur- 
rinti. 


(96  Kan.  70S) 

DAmmNBITBO     MISSOTTBZ  PAO.  RT.  00, 

(Na  19719.) 
(Suprone  Coort  of  Kansaa.    Dec.  11,  1916.) 

(Svllainu      ike  Court.) 

1.  COITSTITUTIORAL  LaW  ^=s>303— BAUBOASS 

«=>444— Due  Pboobbb— iNJUBiea  to  Stock 

— Recovbbt  of  Attobnbt  Fes. 

The  statute  providing  for  recoverins  an  at- 
torney fee  Id  case  of  suit  after  demand  and  re- 
fusal to  pay  for  stock  killed  or  injured  In  the 
operation  of  a  railroad  (Gen.  St.  1900,  I  7002) 
was  not  designed  to  attach  onerous  penalties  to 
the  nonpayment  of  extravagant  demands,  but  re- 

auires  payment  of  an  attorney  tee  in  case  snit 
bould  De  necessary  to  recover  a  legitimate  de- 
mand, and  consequently  does  not  doiy  due  pro- 
cess of  law  within  the  purview  of  the  federal 
CoDstitutioo. 

[EA.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent^  Dig.  K  928,  936.  939,  942-946, 
948,  940;  Dec.  D^.  <^303;  Bailroads,  Cent. 
Dig.  8S  1621-1626;   Dec:  Dig.  «:»444J 

2.  Bailboads  i>..i111  Knxiwo  or  Stock— 
Attobnbt's  Fee— Allowance. 

If  in  an  action  brought  under  the  statute 
the  plaintiff  recover  a  sum  considerably  smell- 
er than  that  stated  in  his  demand,  an  attor- 
ney fee  shonld  be  allowed,  when  refusal  to  com- 
ply with  the  demand  was  not  based  on  the 
ground  that  it  was  excessive  and  the  action  was 
resisted  on  the  ground  that  the  defendant  was 
not  liable  In  any  sum. 

[Ed.  Note.—For  other  cases,  see  Baflroads, 
Cent.  Dig.  H  1621-1626;  Dec.  Dig.  «=;»444.] 

S.  EvinENCE  ^»471— COMPBTEWOT  —  Opihiow 

EviOEMcB— Result  or  ExpBBtEncB. 

Assignments  of  error  relating  to  the  admis- 
sioD  of  evidence  and  to  findings  of  fact  Jkeld  to 
be  without  sobstantial  merit. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  85  2149-2186;  Dec.  Dig.  *=471 : 
Witnesses.  GenL  Dig.  fiS  S33-836.] 

Appeal  from  District  Court,  Smith  County. 

Action  by  Henry  J.  Dannenburg  against 
the  Missouri  Pacific  Railway  Company. 
From  Judgment  for  plaintifr,  defendant  ap- 
peals. Affirmed. 

W.  P.  Waggener  and  7.  M.  Cballlss,  both 
of  Atchison,  and  L.  O.  Uhl  &  Son.  of  Smith 
Center,  for  appellant  Mahln  ft  Ualiln.  of 
Smith  Center,  for  appellee. 

BURCH,  J.  The  action  was  one  for  dam- 
ages for  Injury  to  horses  occasioned  by  the 
Operation  of  the  defendant's  railway.  The 


plaintiff  recov^ed,  and  tbe  defendant  ap- 
peals. 

Two  principal  questions  of  fiict  were  re- 
solved against  the  defendant  Did  tbe  ani- 
mals which  were  Injured  come  on  the  de- 
fendant's  right  of  way  over  a  sufficient  cat- 
tle guard,  or  through  a  defective  fence,  and 
did  the  animals  wander  upon  a  trestle  bridge 
where  they  were  injured,  or  were  they  fright- 
ened and  driven  upon  tbe  bridge  by  one  of  tbe 
defendant's  trains?  The  evidence,  thooglt 
meager  in  some  respects,  was  sufficient  to 
sustain  the  special  findings  of  fact  and  the 
general  verdict  A  finding  of  fact  which  Is 
criticized  was  not  evasive  and,  when  read 
with  other  findings  of  fact  and  with  the  gen- 
eral verdict  was  not  ambiguous. 

[3]  The  plaintiff  was  a  farmer  who  had 
observed  tbe  habits  of  htosesL  He  testified 
he  bad  never  owned  a  horse,  and  had  never 
seen  a  horse,  that  woold  willingly  walk  over 
an  opening  In  the  floor  of  a  brMge,  and  that 
as  a  rale  yonng  horses  were  afraid  of  sndi 
openings.  One  of  the  plaintiff's  nel^bors 
testified  that  be  did  not  know  of  an  iwt^iy^ 
of  horses  attempting  to  cross  a  trertle  bridge 
like  the  one  in  question  by  walking  on  the 
ties;  that  he  did  not  know  the  dlspotftiau 
of  horses  in,  the  matter  ct  crossing  open 
bridges:  never  hod  one  try  to  go  ont  on 
sndi  a  bridge,  but  would  think  it  woold  be 
a,  little  hard  to  get  them  on  a  bridge  tliat 
way.  It  was  perfectly  proper  to  allow  Iheas 
witnesses  to  state  the  result  of  their  ex- 
perience with  hfffses.  The  opinion  of  the  last 
witness  was  so  frankly  a  venture  beyond  bis 
experience  that  the  Jury  were  ndtber  in- 
stnicted  nor  misled  by  it  Besides  this,  the 
fact  known  to  people  generally  that  untrain- 
ed horses  are  reluctant  voluntarily  to  exer- 
cise their  specialized  and  restricted  powers 
of  locomotion  In  unfamiliar  ways  is  relied  on 
by  railroads  in  the  erection  of  cattle  guards* 
bridges,  and  like  structures. 

[1,1]  The  demand  was  as  follows:  Two 
hundred  and  fifty  dollars  for  one  anlBial. 
$2B0  tor  another,  and  flBO  for  a  third.  Tbe 
Jury  allowed  9166  for  one,  tn  tor  another, 
and  nothing -for  the  third.  It  was  sUpnlated 
that  if  attorney  fees  were  allowed,  tbe 
amount  should  be  960,  and  that  sum  was  io- 
eluded  In  the  verdict  tot  attorney  fees.  A 
motion  to  strite  out  the  item  was  orerruled. 
The  motion  asserted  that  the  demand  was 
excessive  as  the  verdict  of  tbe  Jury  proved, 
that  the  defendant  was  not  at  fault  in  refus- 
ing to  pay  an  extravagant  demand,  and  that 
allowance  of  an  attorney  fee  under  sodi 
circumstances  Infringed  tights  guaranteed 
the  defendant  by  the  Constitution  of  the 
United  States.  Tbe  statute  reads  as  follows! 

"In  ease  such  railway  cwopany  or  corporation, 
or  the  assignee  or  lessee  thereof,  shall  fail  for 
thirty  days  after  demand  made  therefor  by  the 
owner  of  such  animal,  or  his  agent  or  attorney, 
to  pay  such  owner  or  his  agent  or  attorney  the 
full  value  of  such  animal  If  killed,  or  damages 
thereto  if  wounded,  such  owner  nmy  sue  and  re- 
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cover  from  wach  raflway  company  or  corpora- 
tion, or  the  asslgDee  or  lessee  thereof,  the  full 
value  of  such  animal  or  damajces  thereto,  togeth- 
er with  a  reasonable  attorney's  fee  for  the  prose- 
cution of  the  suit,  and  all  costs  in  any  court  of 
competent  jurisdiction  in  the  county  in  which 
such  animal  was  hilled  or  wounded."  Gen.  Stat. 
1909,  S  7002. 

The  case  of  St.  Lonls,  I.  M.  A  S.  Ry.  Co.  v. 
Wynne,  224  XT.  S.  3S4,  83  Sup.  Ct  493,  56 
L.  Ed.  799,  42  L.  R.  A.  (N.  S.)  102,  is  cited 
In  support  of  the  motion.  In  that  case  the 
demand  was  for  $500.  The  action  was  for 
$400.  That  sum  was  recorered,  together 
with  an  attorney  fee.  It  was  held,  following 
an  interpretation  of  the  statute  Invoked  by 
the  state  court,  that  the  statute  attached- 
onerous  penalties  to  tlie  nonpayment  of  ex- 
travagant demands  and  consequently  denied 
due  process  of  law.  The  statute  of  this 
state  does  not  attach  onerous  penalties  to 
the  nonpayment  of  extravagant  demands.  It 
reQnlres  payment  of  an  attorney  fee  In  case 
suit  be  necessary  to  recover  legitimate  de- 
mands. The  defendant  does  not  claim  that 
St  did  not  comply  with  the  plaintiff's  demand 
because  excessive.  It  resisted  the  action 
to  the  end  on  the  ground  that  it  was  not 
liable  to  the  plaintiff  in  any  sum  whatever, 
and  still  makes  the  same  contrition  in  this 
court.  The  verdict  of  the  Jury  established 
the  fact  that  the  plaintiff  was  entitled  to 
recover  a  substantial  snm.  While  the  de- 
fradanl  would  have  been  right  In  refusing  to 
comply  with  the  spedflc  demand  presented 
by  the  plaintiff  because  excessive,  it  could 
not  be  Tight  in  refusing  to  pay  anything  at 
all.  Since  suit,  with  attending  costs  and 
attorney  fees,  was  not  submitted  to  because 
the  demand  was  too  large,  but  because  ail 
liability  was  denied,  an  attorney  fee  was 
properly  allowed. 

The  Judgment  of  the  district  court  Is  af- 
flrmed.   All  the  Justices  concurring. 


(M  Kan.  TIT) 

MARTIN  V.  DUCKWORTH  «t  aL 
(No.  19729.) 
(Supreme  Court  of  Kansas.    Dec  11,  1916.) 

(SvUaiu$  by  the  OottrK) 

1,  InsANB  PEBsone  iO»>ll  Death  of  I^a- 

TXO  WaBD— S&TTLCHEirr  or  OUABDIAN. 
Sections  4846  and  4848  (sectlona  28  and 
SO)  of  chapter  72  of  the  General  Statutes  of 
1909  contemplate  that  on  the  death  of  a  lunatic 
ward  his  guardian  shaU  make  final  settlement 
of  his  accounts  in  the  probate  court,  which  is 
given  full  power  to  control  the  guardian  both 
in  the  management  of  his  ward's  estate  and  in 
the  settlement  of  his  accounts. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  SI  69;  70;  Dec  Dig.  «=944.] 

2.  ZnaAHK  PU80N8  «S»44— QUAIDIAIT— FHfAI. 

Strmjoam  —  Jitbisoiction  or  Distbict 
CoasT. 

Wbfle  a  final  settlement  of  the  accounts  of 
aneli  a  gnnrdlan  is  pending  in  the  probate  court, 
no  occasion  exists  for  the  district  court  to  in* 
terv«ne  and  exercise  Its  general  jurisdiction  to 
investigate  accounts,  find  balances,  ascertain 


and  declare  defaults,  and  esforee  aeearitles  for 

unfaithful  conduct. 

[Bd.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  S3  ti9,  70;  Dec  Dig.  ^44.1 

Appeal  from  District  Court,  Reno  County. 

Action  by  Van  M.  Uartln,  administrator 
de  bonis  son  (tf  the  estate  of  Anna  M. 
Bemhart,  deceased,  against  G.  M.  Duckworth 
and  another.  From  Judgment  for  defendants, 
plaintiff  appeals.  Affirmed. 

F.  L.  Martin  and  Van  M.  Martin,  both  of 
Hntcblnson,  for  appellant  A.  C.  Malloy, 
J.  S.  Simmons,  Ray  H.  Tinder,  and  J.  U. 
Beech  Ing,  aU  o<  Batchlsson,  ft>r  appellees. 

BURCH,  X  The  action  was  one  b^  the 
administrator  of  the  estate  of  a  deceased 
lunatic  to  recover  on  the  bond  of  the  lunatic's 
guardian,  for  mismanagement  of  his  ward's 
estate.  A  demurrer  was  sustained  to  the 
petition,  and  the  plaintiff  appeals. 

[1]  The  petition  stated  that  the  guardian 
had  presented  to  the  probate  ooort  an  appli- 
cation for  his  discharge  to  which  was  ap- 
pended a  so-called  final  account  which  was 
Incomplete  and  tnoorrect  No  action  by  the 
pr(rt)ate  conrt  on  the  account  was  pleaded, 
and  the  petition  was  framed  on  the  theory 
that  the  probate  court  mlj^t  be  ignored,  and 
that  the  district  court  might  Investigate  the 
unfaithful  and  negllgmt  conduct  of  the  guard- 
ian, canvass  his  accounts,  and  render  Judg- 
ment against  him  and  hla  bondsmen  tor  the 
amount  of  the  dellnqa«icy. 

Sectlnis  28  and  80  of  diapter  72  of  the 
General  Statutes  of  1909,  relating  to  goardl- 
anship  ot  lunatics.  Imbecilea,  and  drunkards, 
provide  as  follows: 

"In  case  of  the  death  of  any  such  person  while 
under  gaardianship  the  power  of  tne  guardian 
shall  cease,  and  the  estate  shall  descend  and  be 
distribnted  in  the  same  manner  as  if  such  per- 
son had  been  of  sound  mind  or  temperate  hab- 
its; and  the  guardian  sliall  immediately  set- 
tle his  accounts  and  deliver  the  estate  and  effects 
of  his  ward  to  his  personal  representatives. " 

'*The  probate  court  shall  have  full  power  to 
control  the  guardian  of  any  such  person  In  the 
management  of  the  person  and  estate  and  the 
settlement  of  his  accounts,  and  may  enforce  and 
carrv  into  execution  its  orders  and  judgments 
in  tne  same  manner  as  in  cases  of  administra- 
tion."  Gen.  SUt  1909.  S|  4846,  4848. 

These  sections  of  the  statute  mean  that 
when  a  lunatic  ward  dies  the  power  of  his 
guardian  to  manage  and  control  hts  estate 
terminates.  The  guardian  must  Immediately 
settle  his  accounts.  When  the  settlement 
is  made,  the  property  and  effects  of  the  ward 
must  be  delivered  to  his  personal  representa- 
tive. The  settlement,  however,  must  be 
made,  not  with  the  personal  representative, 
but  with  the  probate  court  which  is  given 
full  power  over  that  subject,  Including  power 
to  enforce  its  orders  and  Judgments.  Power 
to  control  the  guardian  In  the  settlement  of 
bis  accounts  Is  conferred  as  broadly  as  power 
to  control  the  guardian  in  the  management 


^9»For  stkar  earn  see  same  topic  and  KET-NUUBER  In  all  Ksy-Nnmbared  Digests  and  Indsxsi 

Digitized  by  Google 


606 


1S3  FAGIFIO 


BEPOHTER 


(Kaa 


of  tbe  ward's  estate,  and  conseqaently  In- 
cludes power  to  call  him  to  account  for  neg- 
lect, mismanagement,  and  unfaithfulness. 

[2]  The  settlement  contemplated  Is  strictly 
analogous  to  what  we  understand  by  the 
term  "final  settlement"  The  statute  relat- 
ing to  guardians  of  minor  wards  (Gen.  Stat 
1909,  ch.  49)  contains  no  provision  for  such  a 
settlement  and  consequently  cases  like  Mitch- 
ell r.  Kelly,  82  Kan.  1, 107  Pac.  782,  136  Am. 
St  Rep.  97,  do  not  ai^ly.  Cases  like  Klemp 
T.  Winter.  23  Kan.  689,  holding  that  the  dis- 
trict court  may  Investigate  and  relieve 
against  guardian  settlements  which  are  the 
product  of  fraud,  do  not  apply. 

The  probate  court  having  been  granted 
primary  and  plenary  authority  over  the  sub- 
ject-matter of  the  petition,  and  that  author- 
ity having  been  invoked  by  the  presentation 
of  a  final  account  for  approval,  no  occasion 
existed  for  the  district  court  to  intervene  and 
exercise  Its  general  Jurisdiction  to  Investigate 
accounts,  find  balances,  ascertain  and  declare 
defaults,  and  enforce  securities  for  un- 
faithful conduct. 

The  petition  failed  to  state  a  cause  of  ac- 
tion, and  tbe  Judgment  of  the  district  court  is 
affirmed.  All  the  Justices  concurring* 

(M  Kaa.  «»)  — 

NIOHOIiAS  T.  TOPEKA  RY.  GO. 
(No.  19711.) 
(Supreme  Oourt  of  Kansas.    De&  11,  1916.) 

(8yUaiu$  by  tht  Court.) 

Stbebt  Railroads  4=»86— Injurt  to  Pedes- 
trian—IjIabiutt  OP  Coupant. 

Where  a  street  railway  compaay  maintains 
its  tracks  In  a  city  on  the  grade  required  by 
ordinance,  and  Is  not  required  by  ordinance  to 
build  crosswalks  or  keep  tbem  In  repair,  and 
the  diy  constructs  a  walk  across  the  railway 
tra^  and  places  the  top  of  the  walk  nine  inches 
below  the  top  of  tbe  rails,  the  company  Is  not 
liable  for  injuriea  sustained  by  a  pfdestrian 
by  being  tripped  by  tbe  rail  while  attempting  to 
cross  the  railway  track  on  the  walk. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  H  160,  173,  183-185,  187; 
Dec.  Dig.  ^86.] 

Appeal  from  District  Court,  Shawnee 
Connty,  Division  1. 

Actlmi  by  Gertrude  Nicholas,  revived  In  tbe 
name  of  Patrick  H.  Coney,  administrator  of 
the  estate  of  Gertrude  Nicholas,  deceased, 
against  the  Topeba  Railway  Company. 
From  a  judgm^t  for  plaintiff,  defendant  ap> 
peals.  Reversed,  and  Judgment  ordered  for 
defendant 

Ferry,  Doran  &  Dean,  of  Topeka,  for  appel- 
lant Waters  &  Waters  and  P.  H.  Coney,  all 
of  Topeka,  for  appellee. 

MARSHAIA  J.  The  plaintiff  was  Injured 
while  crossing  tbe  defendant's  railway  track. 
To  recover  damages  for  the  injury  she  brought 
this  action.  Trial  was  had,  resulting  in  a 
verdict  in  her  favor,  on  November  1,  1913. 
The  court  reserved  entry  of  Judgment  Tbe 


plaintiff  died  December  1.  1913.  March  21, 
1914,  on  the  motion  of  Patrick  H.  Coney,  ad- 
ministrator of  the  estate  of  the  plaintiff, 
Gertrude  Nicholas,  judgment  on  the  verdict 
was  rendered,  nunc  pro  tunc,  as  of  November 
1,  1913.   The  action  was  then  revived. 

The  cities  of  Tc^ka  and  Oakland  adjoin 
each  other.  The  defendant  operates  a  street 
railway  in  each  of  these  cities  and  between 
them.  Sardou  avenue,  running  east  and 
west.  Is  on  the  line  between  Topeka  and 
Oakland.  At  this  point  Oakland  is  north  of 
Topeka.  Tbe  defendant's  track  between  To- 
peka and  Oakland  Is  In  tbe  center  of  Grera 
street,  running  north  and  sonth.  At  tbe  time 
of  tbe  accident  there  was  a  crossing  over  the 
track  at  the  center  of  Sardou  avenue,  %etA 
with  the  top  of  tbe  mils.  On  tbe  eontb  ot 
Topeka  side  ot  Sardou  avenue  there  was  a 
walk  acrosB  Green  street  At  tbe  txack  the 
top  of  tbla  cnsslng  was  lev^  wltti  the  top 
of  the  rails.  On  tbe  north  or  Oakland  dde 
of  Sardou  avenue  the  city  (tf  Oakland  had 
built  a  eement  walk  across  Grem  street 
This  was  bnilt  practically  level  with  tbe  top 
of  the  rails.  Objectiim  was  made  to  this 
crosswalk  by  some  adjacent  property  owner 
because  It  caused  tbe  water  to  flood  bis  pn^ 
erty.  Tbe  dty  of  Oakland  then  lowered  the 
crosswalk  so  that  the  t(H>  (tf  tbe  walk  was 
about  nine  Inches  below  the  top  of  tbe  rails. 
There  was  no  ll^t  at  tbis  crossing.  On  No- 
vmber  19,  1911,  on  a  dark  and  rainy  night 
tbe  plaintiff,  wbUe  attempting  to  walk  acnss 
the  railway  track  on  the  north  side  of  Sar- 
dou aTenue,  using  the  crosswalk  built  by  the 
city  of  Oakland,  cau^t  her  foot  on  tbe  pro- 
jecting rail,  fell,  and  Injured  herself.  For 
tbts  Injury  she  broni^t  this  action. 

Before  tbe  dty  of  Oakland  was  Inconrarat- 
ed,  the  railway  was  <^rated  at  tbe  place  at 
tbe  accident  onder  an  order  of  the  board  at 
county  commissioners  of  Shawnee  county, 
which  provided  that: 

"The  track  or  tracks  of  saici  railway  shall  be 
laid  as  near  the  center  of  highway  as  is  practica- 
ble and  shall  conform  to  the  general  surfece 
thereof  and  shall  be  so  constructed  and  at  all 
times  maintained  and  operated  as  to  cause  as 
little  inconvenience  to  the  traveling  public  ai 
is  practicable,  consistent  with  the  nature  of  the 
improvement ;  the  ties  ahall  be  imbedded  in  the 
earth  so  that  they  shall  not  furnish  unnecessary 
obstruction  to  the  passage  of  vehicles,  and  at 
all  streets  and  road  crossings  suitable  crossing! 
shall  be  provided  by  said  railway  company  bo 
that  vehiclea  mav  pass  over  said  tracks  with 
case  and  safety." 

In  1903  Oakland  was  Incorporated,  and 
since  1005  tbe  defendant  has  operated  Its 
railway  under  an  ordinance  passed  by  that 
dty,  which  provides: 

"That  the  gradea  of  tbe  tracks  as  now  laid  and 
operated  shall  be  maintained,  except  as  herein- 
after provided ;  and  the  tracks  of  any  exten- 
sions to  the  present  system  of  railway  sball  be 
laid  and  built  to  conform  to  the  general  sur- 
face of  the  streets,  avenues  and  alleys  bnilt  up- 
on, and  said  company  shall  construct  and  main- 
tain suitable  and  proper  culverts  whenever  and 
wherever  required  by  the  city ;  said  culverts  ts 
be  eonstmcted  and  maintained  under  the  snper- 


«s»For  other  esMs  sm  sum  tople  ud  KBT-NUHBSB  In  all  Key-Nunbsred  Dlgwts  and  Isdeus 


Digitized  by 


Google 


Kan.) 


ABMSTBONa  T.  BANKING  TRUST  00. 


507 


vision  of  and  In  accordance  with  the  direction 
of  the  city  engineer  of  said  dty ;  provided,  that 
whenever  the  grade  of  any  street  over  which 
the  right  of  way  hereby  granted  shall  be  es- 
tablished by  the  city  of  Oakland  for  the  purpose 
of  paving  said  street,  then,  in  such  case,  the 
company  shall  place  its  traclis  to  such  estab* 
lished  grade  and  pave  as  hereinafter  provided; 
and,  provided  further,  that  having  once  built 
its  track  or  tracks  to  the  grade  established  by 
the  city  for  the  purpose  of  paving,  any  further 
expense  doe  to  Ute  raieiag  or  lowering  of  such 
wtablished  grade  shall  be  borne  and  paid  for 
by  said  city." 

On  the  trial  there  was  no  questioa  about 
the  track  being  maintained  as  required  by 
ordinance.  There  has  been  no  change  In  the 
grade  of  the  street  or  railway  track  since  the 
passage  of  the  ordinance,  nor  since  the  order 
made  by  the  county  commissioners. 

The  defendant's  appeal  presents  a  number 
of  questioiis.  One  of  these  Is  that  the  defend- 
ant tiad  no  duty  to  perform  with  reference 
to  the  constmctlon  or  maintenance  of  the 
crossing  over  its  track  at  the  place  where  the 
accident  occurred,  and  therefore  ia  not  liable 
for  the  Injuries  sustained  by  the  plaintiff. 
The  defendant  contends  that  if  there  was  any 
negligence,  it  was  the  negligence  of  the  city 
of  Oakland,  and  that  the  city  alone  is  liable 
to  the  plaintiff.  Neither  the  order  of  the 
county  commissioners  nor  the  ordinance  pass- 
ed by  the  dty  cast  any  burden  on  the  de- 
fendant to  build  or  repair  Walks  across  Its 
tracks,  nor  does  the  ordinance  make  It  the 
duty  of  the  defendant  to  repair  or  make  safe 
the  walks  built  by  the  dty.  Wbo  produced 
the  condition  that  caused  the  Injury?  The 
defendant  built  and  maintained  the  railroad 
track.  The  dty  built  and  maintained  the 
walk  below  the  top  of  the  rails.  The  city, 
when  it  built  the  walk  nine  inches  below  the 
top  of  the  rails,  made  a  dangerous  place,  and 
prodaced  the  condition  that  caused  the  in- 
jury for  which  this  action  Is  broaght.  The 
defendant  maintained  its  track  at  the  grade 
required  by  the  ordinance  of  the  dty.  The 
defendant  had  nothing  to  do  with  building 
the  crosswalk  and  had  no  control  over  where 
or  bow  it  should  be  built,  and  did  not  have 
any  right  or  power  to  Interfere  with  the  dty 
In  building  it  The  only  way  the  defendant 
could  remedy  the  condition  made  by  the  city 
would  have  been  to  raise  the  walk,  which  it 
had  no  power  or  right  to  do,  or  to  depress  Its 
track  at  the  crossing.  In  violation  of  the  ordi- 
nance requiring  that  the  track  be  kept  on  the 
grade  existing  before  the  walk  was  built. 
Depressing  the  track  might  have  produced  a 
worse  condition  than  the  one  existing.  The 
danger  then  would  have  been  to  others-  than 
pedestrians  crossing  Its  tracks.  The  facts 
concerning  the  location  and  condition  of  the 
walk  and  railway  tracks  are  undisputed. 
There  was  nothing  for  the  Jury  to  determine 
so  far  as  those  facts  were  concerned.  Wheth- 
er or  not  the  defendant  was  negligent  in  main- 
taining the  place  In  Its  then  condition  was  a 
question  of  law  for  the  court  to  determine, 
and  not  a  question  of  fact  for  the  Jai7  to  de* 


dde.  We  are  compelled  to  conclude  that  the 
defendant,  as  a  matter  of  lav.  was  not  guilty 
of  any  negligence  toward  the  plaintiff,  and  Is 
not  liable  for  the  Injuries  sustained  by  her. 
In  52  L.  R.  A.  448  and  In  15  L.  R.  A.  (N.  S.) 
840,  are  exhaustive  notes  on  "Liability  of 
Street  Railroad  Company  for  Defect  In  Track 
or  Street"  In  each  of  the  notes  is  the  sub- 
head, "Defects  In  Street  Not  Caused  by  Com- 
pany." A  logical  deduction  from  the  cases 
there  ct^ted  is  that  where  the  defect  in  the 
street  Is  caused  by  the  dty  as  an  active  agen- 
cy, and  over  whlCb  the  railway  ccnnpany  has 
no  control  and  wttb  whi<^  It  has  no  right  to 
Interfere,  the  company  Is  not  llahle  tor  Inja- 
ries  caused  by  that  defect 

A  number  of  other  questions  are  presented, 
but  a  dlscusstm  of  them  wlU  not  serve  any 
good  purpose. 

The  Judgment  of  the  district  court  la  re- 
versed, and  judgment  Is  crdewA  for  the  de- 
fendant  All  the  Justices  concurring. 


(M  Kan.  721) 
ARMSTRONG  v.  BANKING  TRUST  CO. 
et  aL    (No.  19732.)* 

(Supreme  Court  of  Kansas.   Dee.  11,  1015.) 

(SyUahua  bf  the  Court.) 

L  Covenants  «g=5>100  —  Waerantt  Against 
IncnUBRANCES— Speciai.  Assessuents— Re- 

LKVT. 

Where  special  assessments  against  real  es- 
tate have  been  declared  void,  but  are  subse- 
quently relevied,  they  do  not  constitute  an  in- 
cumbrance, which  relates  back  to  the  original 
levy  so  as  to  come  within  a  covenant  of  warran- 
ty against  faicnmbrances  which  was  entered  in- 
to subsequent  to  the  first  levy  and  before  the 
relevy. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  H  13»-155;  Dec.  Kg.  *=»100.] 

2.  GOVBHAITTS  «3»100  —  WABBANTT  AOAIKBT 

iNcuHBBAncsa-^tnoLU.  AssESSUSKTS— Re- 
levy. 

In  an  action  to  recover  for  breach  of  a 
covenant  against  Incombrances,  it  was  shown 
that  in  19C^  the  city  of  Kansas  City  levied  spe- 
cial taxes  against  the  real  estate  for  local  im- 
provements, the  assessments  being  payable  In 
10  annual  installments.  After  they  were  levied 
and  before  any  iDStallments  were  paid,  the  as- 
sessments were  declared  void,  and  their  collec- 
tion enjoined.  On  March  24,  1812,  subsequent 
to  the  conveyance  of  the  land  to  plaintiff,  the 
city  relevied  the  assessments  nnder  the  provi- 
sions of  section  9^.  Geo.  St  1909.  HeU,  the 
real  estate  was  subject  to  reassessment  of  the 
taxes  which  made  them  In  a  strict  sense  an  in- 
cumbrance, yet  they  did  not  become  an  incom- 
brance  In  the  sense  contemplated  by  the  cove- 
nant until  th^  became  a  Ifen  by  vfrtne  of  the 
relevy. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  H  18&-155;  Dec  Dig.  «=»100.] 

Appeal  from  District  Court,  Wyandotte 
County,  Division  2. 

Action  by  James  P.  Armstrong  against  the 
Banking  Trust  Company,  and  another.  From 
judgment  fq^r  defendants,  plalntUE  appeals. 
Affirmed. 
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Douglas  ft  WorUne,  ot  Kansas  City,  for 
appellant  Sutton  &  Sutton,  of  Kansas  City, 
for  appellees.  ' 

PORTER,  J.  Tbis  Is  an  action  to  recover 
for  breach  of  a  covenant  against  Incum- 
brances. Tbe  defendants'  motion  for  Judg- 
meut  on  tbe  pleadings  was  sustained,  and 
plaintiff  aiH>ealB. 

[1,  2}  The  petition  alleged  an  agreement  to 
procure  for  the  plaintiff  tbe  title  to  certain 
real  estate  "free  from  all  Incumbrances,"  pay- 
ment by  plaintiff  of  the  purchase  money,  and 
that  wbeo  title  was  conveyed  the  real  estate, 
consisting  of  a  residence  lot  In  Kansas  City, 
was  subject  to  the  payment  of  special  im- 
provement taxes  and  interest,  which  consti- 
tuted a  prior  lien  and  incumbrance  th^noOf 
and  which  plaintiff  was  compelled  to  pay. 
The  facts  respecting  the  levy  of  tbe  taxes  for 
special  improvements  as  shown  by  the  plead- 
ings are  these: 

In  1002  tbe  city  of  Kansas  City  caused 
Garfield  avenue,  upon  which  tbe  property 
abuts,  to  be  graded,  curbed,  and  paved,  and 
assessed  the  costs  <tf  tbe  iii]{)roTement  against 
the  abutting  pnwert?,  the  special  assess- 
ments beiag  payable  In  10  annual  Install- 
ments. After  tbey  were  levied  and  before 
any  Installments  had  been  paid,  the  court  of 
common  pleas  of  Wyandotte  county  perpet- 
ually enjoined  tbelr  collection.  On  Mar<ai 
24,  1912,  subsequent  to  the  transfer  of  the 
title  to  tbe  plaintiff,  the  dty  by  ordinance 
relevled  the  assessments  under  the  curative 
act    Section  903,  Gen.  Stat  1909. 

The  sole  question  for  determination  is 
whether  the  special  assessments  thus  re- 
levled were  an  Incumbrance  on  the  property  '■ 
when  tbe  title  passed  to  plaintiff.  Stated  In 
another  way  the  question  Is:  Where  special 
assessments  have  been  declared  void,  but  are 
subsequently  relevled,  do  tbey  constitute  an 
Incumbrance  on  the  property  which  relates 
back  to  the  defective  levy? 

We  are  unable  to  agree  to  the  contentions 
of  counsel  for  tbe  plaintiff,  although  they 
have  been  ably  presented  both  at  the  oral  ar- 
gument and  In  what  may  be  termed  a  model 
brief.  Under  the  provisions  of  sections  9391 
and  9392,  Gen.  Stat.  1909,  taxes  become  a 
lien  on  the  1st  day  of  November  In  tbe  year 
in  which  tbe  tax  Is  levied,  and  as  between 
grantor  and  grantee,  where  there  is  no  ex- 
press agreement  as  to  which  shall  pay  the 
taxes,  the  grantee  must  pay  when  the  con- 
veyance is  made  between  March  Ist  and  No- 
vember 1st,  and  tbe  grantor  when  tbe  con- 
veyance is  made  between  the  1st  day  of  No- 
vember and  the  1st  of  Marcdi. 

In  TuU  V.  Royston,  SO  Kan.  617.  2  Fac.  WJO, 
it  was  held  that  a  tax  or  assessment  for  a 
sidewalk  was  not  an  Incumbrance  on  the 
property  until  it  became  a  Hen  on  tbe  1st  day 
of  November  of  the  year  in  which  the  assess- 
ment was  levied.  That  was  an  action  upon  a 
covenant  which  warranted  the  property  "free 
and  clear  of  all  taxes,  Uena,  and  incum- 


brances  of  whatever  nature  or  kind  soever." 
It  does  not  seem  practical  nor  reasonable  to 
regard  anything  in  tbe  nature  of  a  tax  or 
assessment  as  constituting  an  "Incumbrance" 
within  the  contemplation  of  the  parties  to 
such  a  covenant,  unless  It  consisted  of  some 
charge  against  the  property  which  the  graD^ 
or  was  either  in  duty  bound  to  pay,  or  whicft 
was  payable.  If  it  was  not  a  lien,  it  was  not 
an  Incumbrance.  TuU  v.  Royston,  supra. 
Tbe  special  assessments  In  ^s  case  no 
longer  appeared  on  the  tax  rolls;  the  ofll- 
cers  were  enjoined  from  accepting  them; 
and  there  was  no  possible  way  by  which  the 
grantor  could  by  payment  have  released  or 
satisfied  them. 

Conceding  that  from  tbe  time  the  first  pro- 
ceedings were  declared  void,  the  duty  rested 
upon  tbe  dty  to  relevy  tbe  assessments,  and 
that  the  real  estate  was  during  all  this  time 
subject  to  tbe  imposition  of  these  taxes,  still 
we  do  not  think  it  can  be  said  that  this  lia- 
bility was,  in  a  strict  sense,  an  incumbrance; 
it  never  became  an  incumbrance  in  the  sense 
contemplated  in  the  rovenant  until  proper 
steps  were  takra  to  create  a  lien.  The  courts 
have  not  hesitated  to  adopt  "tbe  rule  of  rea- 
son" In  construing  covenants  against  incum- 
brances, and  have  often  recognized  a  distinc- 
tion between  Incumbrances  which  are  such 
in  a  strictly  literal  exactness,  and  those 
which,  from  the  nature  of  the  contract,  the 
situation  of  the  parties,  and  their  evident  In- 
tent at  the  time  it  was  made,  appear  not  to 
have  been  In  contemplation. 

It  sometimes  happens  that  before  the  ac- 
tual work  of  constructing  tbe  Improvement 
has  begun,  the  cost  Is  apportioned  and  assess- 
ed against  the  abutting  property.  In  such  a 
sltuatl(m  It  has  been  held  that  a  contract  to 
convey  free  of  all  Incumbrances  does  not  re- 
quire tbe  vendor  to  pay  assessments  for  lo- 
cal Improvements  in  advance  of  the  execu- 
tion of  the  work,  for  tbe  reason  that  while 
sudi  assessments  constitute  Incumbrances  In 
a  strict  sense,  tbey  are  not  such  as  were  con- 
templated by  tbe  contract  Gotthelf  v.  Stran- 
aban,  138  N.  T.  345,  351,  34  N.  E.  288,  288,  20 
L.  R.  A.  455-   In  tbe  opinion  It  was  said: 

"The  contract  to  convey  free  from  incum* 
branccs  ordinarily  has  reference  to  incumbranc- 
es or  liens  actually  existing  when  the  contract 
is  executed,  or  thereafter  created,  or  suffered 
by  the  act  or  default  of  the  vendor.  While  the 
assessments  in  question  constituted,  under  the 
charter  of  Brooluyn,  liens  on  tbe  lands  assessed 
from  the  time  of  their  confirmation  by  Qie  com- 
mon council,  and  are  in  a  strict  sense  incnm- 
brances  thereon,  we  are  of  opinion  that  thtf 
are  not  incumbrances  within  the  meaning  of  the 
contract" 

There  Is  a  conflict  in  the  authorities  on  the 
question  whether  the  time  when  a  tax  be- 
comes due  and  payable  under  the  statute 
necessarily  fixes  tbe  time  when  It  becomes  a 
lien.  See  cases  cited  In  note,  37  Cyc.  1142. 
In  Jacobs  v.  Union  Trust  Co..  155  Hicb.  233, 
118  N.  W.  021.  it  was  held  that  as  between 
a  vendor  and  vendee  of  land.  In  the  absence 
of  express  statutory  provision,  a  lien  upon 
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land  for  unpaid  taxes  does  not  exist  until 
the  amount  thereof  has  been  ascertained  and 
has  become  a  charge  which  may  be  discharg- 
ed by  payment,  and  this  la  at  the  time  when 
the  tax  rolls  come  to  the  hands  of  the  receiv- 
er of  taxes,  and  not  when  the  property  is 
listed  for  assessment  This  appears  to  be 
the  general  rule  In  the  absence  of  a  statute; 
that  Is  to  say,  the  lien  ordinarily  attaches  as 
soon  as  the  amount  of  the  tax  is  definitely 
fixed  and  liability  for  its  payment  c6m- 
mences. 

There  is  also  a  conflict  of  authorities  on 
the  qaestlon  whether,  where  a  special  assess- 
ment Is  vacated  and  a  reassessment  made, 
the  lien  attaches  as  of  the  date  of  the  origi- 
nal assessment  But  the  general  rale  is  thns 
stated  In  11  Cycs.  1114,  under  Uw  title  "Cove- 
nants" : 

'*Tbe  circumBtances  under  which  a  tax  or  spe- 
cial aasessroent  lien  attaches  so  as  to  render  a 
srantor  lial>le  on  his  covenant  acainst  inenm- 
oraacea  are  completely  controlled  by  the  statute 
law  of  the  Tarioos  stateiL" 

Toll  T.  Boyston,  30  Kao.  617,  2  Pae.  866, 
nipra,  la  dted  In  0»  note  to  the  effect  that  a 
qwdttl  oaoeasment  la  not  an  Incombranoe  nn- 
tll  Uie  lien  actually  attadun,  aa  defined  by 
Mctlons  9381  and  0382,  Gen.  Stat  1800.  The 
case  of  Qllmore  t.  Hentlg,  S3  Kan.  166,  5  Fac. 
781,  Invtdved  the  question  when  spedal  a»* 
sessments  for  a  sewer  became  a  flxed  llm 
opou  property  in  the  benefited  district  Not- 
withstanding the  special  taxes  had  been  lev- 
led,  the  court  said  In  the  opinion : 

***  *  *  Under  the  laws  of  Kansas  these 
taxes  could  not  become  a  fixed  and  established 
charge 'or  lien  upon  the  proper}?  taxed  prior 
to  November  1,  1883,  when  the  tax  books  are 
required  by  law  to  be  delivered  to  the  county 
treasurer  to  mabfe  him  to  colieet  tlw  taxes." 
38  Kan.  172,  6  Paa  782. 

While  the  courts  are  divided  upon  the  pre- 
cise question  which  we  have  to  determine  In 
the  present  case,  we  think  the  position  taken 
hy  the  court  In  the  Boyston  Case,  supra,  Is 
controlling,  and  that  the  relevy  of  the  spe- 
cial assessments  did  not  make  the  vendor  in 
this  case  liable  under  the  covenant  against 
Incumbrances. 

Every  day  contracts  are  made  for  the  con- 
veyance of  real  estate  which  is  liable  for  fu- 
ture payment  of  assessments  for  special  im- 
provements already  constructed.  The  assess- 
ments are  payable  In  annual  Installments 
razinlng  usually  In  10-year  periods.  These 
assessments  constitute,  in  a  strict  sense,  in- 
cumbrances on  the  land  to  the  extent  of  the 
Installments  unpaid.  The  vendor.  In  the  ab- 
sence of  any  agreement.  Is  liable  of  course 
for  the  payment  of  all  overdue  Installments. 
He  is  also  liable  for  the  Installment  of  the 
current  year,  provided  the  conveyance  Is 
made  on  or  after  November  1st  because  the 
maturing  installment  has  ripened  into  a  tax. 
But  his  covenant  of  warranty  against  incum- 
brances would  not  oblige  him  to  rebate  the 
puichaae  price  to  the  extrat  of  future  Install- 


ments. Those  payable  In  the  future,  though 
strictly  Incumbrances  on  the  land,  are  not 
such  as  diminish  the  value  of  the  subject  of 
the  contract  The  vendee  who  is  to  enjoy 
the  benefit  of  the  improvement  during  the  re- 
mainder of  the  Installment  period  ought  to 
pay  them,  and  therefore,  though  Incum- 
brances In  a  strict  sense,  they  are  not  so 
within  the  fair  and  reasonable  construction 
of  the  covenant 

These  reasons  may  not  apply  in  all  re- 
spects to  the  case  at  bar,  because  It  Is  not  so 
clear  that  the  burden  of  discharging  the  as- 
sessments can  be  said  not  to  diminish  to  some 
extent  the  value  of  the  land  conveyed.  On 
the  other  hand.  If  it  were  held  that  special 
assessments  for  local  improvements  consti- 
tute an  Incumbrance  in  the  sense  contended 
for  by  the  plaintiff,  it  would  in  effect  over- 
rule  the  decision  in  TuU  v.  Boyston,  supra, 
and  it  would  necessarily  follow  that  In  all 
cases  special  assessments  of  this  kind,  al- 
thongh  not  due  or  payable  except  by  yearly 
installments,  are  Incumbrances  for  the  pay- 
ment of  wbl<dt  the  vendor  who  warrants 
against  Inonmbranoea  generally  would  be  lia- 
ble. , 

Olie  ju^moit  la  affirmed.  All  the  Justices 
concurring. 

(96  Kan.  702) 

McCABB  T.  HcCABE  et  al  (two  cases).* 

(Nos.  19716,  18720.) 
(Supreme  Court  of  Kansas.  Dec.  11,  IViJS.) 

(Bi/Uabu$       the  Court.) 
PABTmow  «=>9  — Familt  Aobtement  —  Et- 

FBCT  TO   OONVKT   IinnBSBT  —  RENTS  AND 

Pbofits. 

The  main  facts  of  a  family  settlement  and 
of  a  partition  and  accounting,  ao  far  as  shown 
by  an  incomplete  transcript  of  the  record,  ex- 
amined, and  the  judgment  thereOn  approved. 

lEd.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  U  26-82;  Dec  Dig.  «»8.] 

Appeal  from  District  Court,  Chase  Oonnty. 

Actlfm  hy  James  B.  MeCabe  against  T.  H. 
McCabe  and  others.  From  the  Judgment  two 
appeala  wen  taken,  one  by  Jane  McCabe, 
defendant,  the  other  by  plaintiff.  Affirmed. 

O.  A.  Keach,  of  Wichita,  for  appellant  R. 
M.  Hamer  and  Henry  E.  Gause,  both  of  Em- 
poria, for  appellee. 

DAWSON,  J.  Here  are  two  appeals  from 
a  judgment  of  the  district  court  of  Chase 
county.  On  motion  of  appellant,  they  have 
been  consolidated;  and  the  cause  now  stands 
as  It  was  tried  In  the  district  court  From 
the  abstracts,  briefs,  transcript  of  some  of 
the  testimony,  several  affidavits,  a  certificate 
of  the  county  clerk  of  Chase  county,  show- 
ing an  entry  in  a  road  record,  and  some  oth- 
er flies  and  documents,  we  glean  the  perti- 
nent facts  of  this  lawsuit  to  have  been  aa 
follows: 

One  Bernard  McCabe,  a  citizen  of  Chase 
county,  who  died  Intestate  in  November,  1806, 
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had  been  the  owner  of  two  farms  and  consid- 
erable personal  property  wliich  included  mon- 
ey in  bank  and  bank  stock.  The  two  farms 
were  known  by  tlie  family  as  the  "upper 
farm"  and  tbe  "lower  farm,"  the  former  com- 
prising 1,132  acres,  and  the  latter  200  acres. 
His  heirs  were  his  widow,  Jane  McCabe,  two 
sous,  James  and  Thomas,  and  three  daugh- 
ters, Etta,  Sarah  aud  Julia — all  grown  to 
maturity.  On  December  4,  1906,  soon  after 
the  death  of  Bernard,  these  heirs  entered 
into  a  written  agreement  whereby  the  three 
daughtei!3  were  to  receive  $2,500  each  for 
their  interest  In  the  upper  farm.  Method  of 
payment  of  these  sums  was  specified,  and 
the  result  aimed  at  by  the  agreement  was 
that  the  mother,  Jane  McCabe,  should  own 
B  half  Interest  in  the  upper  farm,  and  the 
two  brothers  should  each  own  a  fourth  in- 
terest therein.  Appropriate  quitclaim  deeds 
were  to  be  made  by  the  contracting  parties 
to  carry  this  contract  into  effect. 

Later  a  lawsuit  arose  between  Thomas  and 
his  sisters  touching  their  res[>ectiTe  interests 
In  the  lower  farm,  but  it  was  compromised 
and  settled,  and  pursuant  thereto  the  sisters 
quitclaimed  to  Thomas  their  respective  inter* 
ests  in  the  lower  farm,  and  also  their  Inter- 
ests in  the  upper  farm  as  agreed  by  them  in 
the  family  settlement  of  December  4,  1006. 
These  quitclaim  deeds  were  executed  Janu- 
ary 20,  1912.  On  October  15,  1910,  Jane  Mc- 
Cabe conveyed  her  Interest  In  the  upper  farm 
to  Thomas,  reserving  to  herself  a  life  estate 
and  obligating  herself  to  pay  the  taxes.  In 
1911  the  public  road  was  opened  across  the 
upper  farm,  and  Chase  county  allowed  $800 
as  damages  therefor. 

On  December  6,  1912,  James  B.  McCabe 
commenced  an  action  against  his  cotenants 
for  partititm'of  the  upper  farm,  and  for  an 
accounting  for  repairs  and  Improvements. 
Thomas  answered  and  laid  claim  for  rents 
and  profits.  Jane  McCabe  answered  and 
filed  a  cross-petition  against  Thomas,  alleg- 
ing that  her  conveyance  to  Thomas  in  1910 
was  without  consideration  and  void.  Thom- 
as answered  his  mother's  cross-petition  and 
all^^  X>Ayments  to  his  sisters  of  moneys 
dae  them  from  their  mother,  and  that  these 
were  made  relying  on  his  mother's  convey- 
ance to  him  in  1910.  Many  other  claims  and 
counterclaims,  a  mortgage  on  the  profierty  to 
the  Chase  County  National  Bank  and  the 
cause  therefor  and  the  use  of  the  funds  thus 
acquired,  were  also  pleaded  and  in  issue  be- 
tween the  parties;  but  all  this  tangled  skein 
was  unraveled  and  disposed  of  by  the  dis- 
trict court  in  elaborate  findings  of  fact  and 
conclusions  of  law  based  thereon. 

Two  errors  are  assigned:  (1)  Jane  and 
James  complain  because  Thomas  was  allow- 
ed one-fourth  of  the  rents  and  profits  from 
December  4. 100^  the  date  ot  the  family 


tlement  (2)  Jane  complains  because  hei 
conveyance  to  Thomas  In  October,  1910,  was 
not  set  aside,  and  because  she  was  refused 
a  decree  of  ownership  of  a  half  interest  la 
the  upper  farm. 

1.  We  fear  that  nothing  can  be  done  by  the 
Supreme  Court  under  this  assignment,  and 
this  for  several  pertinent  reasons.  In  the 
first  place,  It  is  admitted  that  there  Is  no 
complete  transcript  of  the  record,  and  ap- 
pellee's objection  to  the  transcript  is  meri- 
torious. Passing  that  point,  the  determina- 
tion of  the  district  court  as  to  the  time  dur- 
ing which  Thomas  was  entitled  to  one-fourth 
of  the  rents  is  controlled  by  the  facts.  B7 
the  family  agreement  of  December  4,  1906, 
he  became  the  owner  of  one-fourth  interest 
In  the  farm.  It  is  of  no  consequence  that 
the  quitclaim  conveyances  of  his  sisters  evi- 
dencing that  fact  we^e  not  executed  uatll 
1912,  nor  would  it  affect  his  interest  if  tliese 
conveyances  were  never  made.  Nor  is  it  ma- 
terial that  Ills  mother  never  quitclaimed  to 
him  under  that  agreement.  She  signed  the 
agreement  recognizing  liia  one-fourth  Inter- 
est, and*  agreed  to  execute  inatmments  to 
that  effect.  Since  slie  afterwards  conveyed 
to  Thomas  all  her  Interest  in  the  i^iper  farm, 
subject  to  a  life  estate,  a  quitclaim  deed  rec- 
ognizing Thomas'  one-fourth  interest  would 
be  superfiuoue.  Even  'the  abridged  and  Im- 
perfect transcript,  and  the  abstracts  and 
briefs  based  thereon,  sliow  that  the  court 
made  no  mistake  here. 

2.  Under  the  second  assignment,  we  have 
only  to  do  with  the  result  of  a  finding  of 
fact,  and  it  Is  not  suggested  how  this  court 
can  lay  aside  tlie  established  rule  that  the 
trial  court's  determination  of  facts  upon  com- 
petent though  confiicting  testimony  Is  con- 
clusive. We  note  the  deed  from  Jane  to 
Thomas  and  the  constderaticHi  named  there- 
in, "one  dollar  and  love  and  affection."  We 
note  Jane's  signature  to  the  mortgage  ex- 
ecuted by  Thomas  to  raise  fnnds  to  satisfy 
his  sister's  interests  In  the  land,  and  for 
which  Jane  was  liable.  We  note  her  recital 
that  she  signed  the  mortgage  "because  she 
holds  a  life  lease  on  the  lands  she  deeded 
to  T.  H.  McCabe  which  is  Included  hi  the 
above-described  lands.'*  This  does  not  cover 
all  the  evidence  touching  this  conveyance 
from  Jane  to  Thomas,  but  it  is  ample  to 
satisfy  us  that  it  was  not  error  to  npbold 
the  deed  of  1910  from  Jane  to  Thomas. 

While  not  formally  assigned  as  error,  a 
question  is  raised  as  to  the  district  court's 
disposition  of  the  road  money.  One  year's 
taxes  on  the  property  were  paid  out  of  these 
funds,  and  the  balance  was  apportioned  in 
harmony  with  the  interests  of  the  parties  in 
the  general  accounting. 

The  Jttdgmrat  la  afflimed.  All  the  Josdoea 
0(»iciiTrln& 
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(96  Kan.  659) 

CHAPMAN  T.  FAKRELL,  Sheriff,  et  aL 
(No.  19576.) 
(Supreme  Gonrt  of  Kaiuita.    Dec.  11,  1915.) 

(t3fltabu$  hg  the  Court.) 

1.  Feaudulbnt  CoNTETAHcns  Q=9l57— Fbaud 
or  Cbbditobs— RiQHT  TO  Bm  Asidb— Hus- 
band AND  Win. 

In  a  transfer  of  property  from  a  husband 
to  his  wife  where  it  was  charged  that  it  was 
done  to  hinder,  delay,  and  defeat  the  enforce- 
ment of  a  judgment  against  the  vendor  or  the 
collection  of  a  debt,  the  facte  and  citcumstanc- 
es  of  the  transaction  are  to  be  closely  ecrutl- 
nfzed  to  see  that  it  la  free  fran  fraud,  and  if  the 
evidence  ehowa  that  the  sale  was  made  by  him 
to  hinder  and  delay  creditors  it  amounts  to  a 
fraud  on  his  part,  and  if  she  had  knowledge  of 
Ida  purpose  or  of  facta  and  drenmstanees  from 
vUai  meh  knowledge  may  be  inferred  and  co> 
operated  with  him  in  cariying  out  the'  purpose, 
the  transfer  is  invalid  as  to  her. 

[Sid.  Note.— For  other  cases,  see  Fraudulent 
GonTeyaneea,  Cmt.  EHig.  H  497-4S0;  Dee.  XMg. 
^157.] 

2.  FbAUDTJUHX  OON TBTAHCIS  «S9l6&— FBAUB 

or  Cbedxtobb— PATunT  of  Fuu.  YALn— 

Husband  and  Wifb. 

It  is  not  enough  tliat  she  may  have  paid 
him  a  ram  equal  to  the  value  of  the  property 
transferred,  but  it  must  have  been  made  in  good 
&ith;  the  element  of  good  faith  is  as  essential 
to  a  valid  transfer  as  an  adequate  consideration. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  |(  494,  620;  Dec.  Dig. 
*=>168.] 

3.  Fbaudulbnt  Cohvbtances  «s9309— Fuud 
or  CuDiToaa  —  Instauction  —  Psoor  or 
Fbaud. 

No  error  was  ccanmitted  in  InstmctinK  the 
^ury  that  direct  and  positive  evidence  of  iiaud 
is  not  required  or  in  telling  the  jury  that : 

"It  is  rare,  Indeed,  that  fraud  can  be  proved 
try  direct  and  positive  testimony  of  reliable  wit- 
neasea.  It  is  an  almost  invariable  rule  that  it 
can  only  be  deduced  from  a  consideration  of 
many  facts  and  drcumstances ;  from  the  con- 
duct, statements,  dealings,  and  surroundings  of 
tlie  parties,  from  thdr  relationship  to  each  otli- 
er,  and  from  the  many  little  doings  of  the  par- 
ties which  indicate  their  secret  motives,  which 
as  a  rule  are  studiously  concealed  from  those 
It  is  intended  to  wrong.  Any  unusual  or  ex- 
traordinary methods,  if  any,  which  they  adopt  in 
conducting  business,  any  secrecy  or  concealment 
in  business  and  any  unusual  methods  or  acts 
connected  with  the  transactions  in  question  in 
the  case,  are  proper  to  be  oonslderea  in  detcv- 
mining  whether  fraud  in  fact  eziats  In  connec- 
tion with  the  transaction." 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  U  Ml,  944r-958 ;  Dec. 
TAg.  «=»309.|  - 

4.  Etidbnos  ^9281— Fraud  or  OBBDrrouv— 
Husband  and  Wm— -Evidence. 

Where  there  is  a  prima  facie  showing  of  a 
mutual  design  on  the  part  of  the  vendor  and 
vendee  to  bindei^  delay,  and  defraud  a  creditor, 
the  acts  and  declarations  of  eadi  relating  to  the 
tranaaction  may  be  received  in  evidence. 

rEd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  iS  835-839,  852-859;  Dec  Dig. 
231J 

5.  INSTKUCTXONS— SUFTIOIXNOT  Or  EVIDENCE. 

Instmetiona  herein  examined  and  found  to 
tM  without  material  error,  and  It  la  further  held 
thtit  the  verdict  is  supported  by  the  evidence. 

Ai^>eal  from  District  Court,  Pbllllps 
Oonnty. 


Action  by  Clara  Chapman  against  George 
Farrell,  as  Sheriff  of  Phillips  Conuty,  and 
another.  From  Judgment  for  defendants, 
plalntiCF  appeals.  Affirmed. 

T.  M.  SuUlvan,  of  Logan,  W.  A.  Barron, 
of  PhlUipsburg,  and  Mabin  &  Mahin.  of 
Smith  Center,  for  appellant  E.  Frank  StlA- 
son,  of  PhlUipsburg,  S.  N.  Hawkes,  of  Topeka, 
and  3.  G.  HutchlB<ni,  of  Kansas  CU^i  Mo.,  for 
appellees. 

JOHNSTON,  a  J.  This  was  an  action 
brought  by  Clara  Qiapman  against  Gea  Tar- 
rell,  at  shertft  of  PhilUps  county,  to  recover 
possenlon  of  a  stock  of  drags  and  danugea 
for  tbeir  detention.  Plaintifr  alleged  that 
on  and  before  June  26,  1011,  she  was  the 
owner  and  oititled  to  the  poesmlbn  of  Uie 
drag  ^stoclc,  and  that  defendant  had  wronff- 
fully 'taken  and  detained  the  drugs  to  her 
.damage  In  the  sum  of  91,600.  On  Farrell's 
motion'  Bmma  L.  H(Hitg<miery  was  madtf  a 
partj'  defendant,  and  both  filed  general  de- 
nials to  plalntUTs  petition.  It  api>eart  that 
on  April  2ft,  1911,  Bmma  L.  Uontgomery  re- 
covered a  judgmoit  amounting  to  91,600 
against  H.  J.  ChaiHnan,  plainUflCs  husband, 
and  on  June  26, 1911,  caused  execution  to  is- 
sue against  the  stock  of  drugs  herein  involv- 
ed as  the  goods  of  H.  J.  Chapman.  At  the 
time  of  the  recovery  of  this  Judgment  the 
drug  bu^ess  was  conducted  by  and  In  the 
name  of  H.  J.  Chapman,  who  was  a  rois- 
tered idiarmadBt  After  the  recovery  of  this 
Judgment  a  Mil  of  sale  for  the  stock  of  drags, 
dated  June  12,  1911,  and  a  deed  for  certain 
proi>erty,  both  reading  from  H.  J.  Chapman 
to  plaintifr,  were  flled  for  record  on  June 
17,  1911,  nine  days  before  the  levy  of  execu- 
tton.  On  the  triid  of  the  case  the  Jury  found 
for  defendants,  and  the  plaintiff  appeals  from 
the  Judgment  tiiat  was  rendered  against  her. 

[1]  The  theory  of  the  defendant  was  that 
the  transfer  of  the  stock  of  drugs  from  Chap- 
man to  his  wife  was  not  made  in  good  faith, 
but  for  the  purpose  of  hindering,  delaying, 
and  defrauding  his  creditors.  It  Is  Insisted 
by  the  plaintiff  that  the  evidence  does  not 
support  the  claim  of  fraud  or  the  finding  of 
the  Jury  that  the  transfer  of  the  stock  was 
fraudulent  and  invalid.  It  is  urged  that  even 
if  It  were  conceded  that  Chapman  was  ac- 
tuated by  a  fraudulent  purpose  there  Is  no 
proof  that  bis  wife  bad  any  part  In  it  or 
any  knowledge  of  his  fraudulent  pur[>ose. 
A  number  of  drenmstanees  In  the  case 
strongly  tend  to  show  that  the  transfer  was 
not  made  In  good  faith.  When  the  Mont- 
gomery Judgment  was  rendered  Chapman 
owned  at  least  a  half  Interest  in  the  stock 
of  drugs,  his  wife  claimed  to  be  the  owner 
of  the  other  half,  and  he  was  In  possession 
of  the  same,  and  from  the  record  he  appear- 
ed to  be  the  owner  of  considerable  real  es- 
tate. He  then  stipulated  that  he  would  not 
move  for  a  new  trial  or  contest  the  matter 
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further,  but  would  par  the  Judgment  within 
60  daya  if  execution  was  stayed  that  length 
of  time,  and  this  agreement  was  sanctioned 
by  the  court  and  made  a  part  of  the  judg- 
ment entry.  Instead  of  paying  the  judgment 
In  accor<^nc^  with  thla  agreement  be  un- 
dertook to  transfer  the  stock  to  his  wife. 
On  June  17,  1911,  Just  a  few  days  before  the 
expiration  of  the  stay,  Chapman  placed  on 
record  a  bill  of  sale  of  the  drugs,  dated  June 
12,  1911.  On  the  same  day  he  placed  on  rec- 
ord &  deed  from  himself  to  his  wife  of  the 
date  of  19(^,  which  purported  to  transfer  the 
lots  and  building  where  the  drug  business 
was  carried  on,  as  well  as  another  lot  and 
building,  and  also  some  acre  property,  thus 
attempting  to  strip  himself  of  all  of  his  prop- 
erty which  was  not  exempt  from  executton. 
He  thea  repudiated  his  agreement  and  not 
only  failed  to  pay  the  Judgment,  but  pre- 
sented a  motion  for  a  new  trial,  and  took  an 
appeal  from  the  refusal  of  the  court  to  grant 
it  aa  well  as  other  adverse  rulings.  He 
states  that  he  owed  other  debts  than  the 
Montgomery  Judgment,  and  that  the  sale 
was  made  to  pay  his  honest  obligations,  but 
the  evidence  warrants  the  Inference  that  the 
transfer  was  made  with  the  Intention  to  de- 
lay and  defeat  the  payment  of  the  Judgment 
The  plaintiff  knew  that  the  Judgment  had 
been  obtained  against  her  husband  and  that 
be  did  not  intend  to  use  any  of  the  money 
procured  through  the  transfer  and  the  loan 
towards  Ita  payment  She  said  that  she  paid 
t<a  the  drugs  by  executing  a  note  and  mort- 
gage In  faTOt  of  one  Bishop,  and  that  these 
were  turned  orer  to  her  husband  who  obtain- 
ed the  mone;  on  them.  She  further  testified 
that  she  understood  the  money  was  to  be 
used  to  pay  Chapman's  honest  debts,  and  that 
she  did  not  loan  It  to  him  to  pay  the  Mont- 
gomery Judgment  She  admits  that  she  talk- 
ed over  with  him  the  matter  of  his  indebt- 
edness and  understood  that  he  regarded  the 
Judgment  to  be  unjust,  and  tliat  he  would 
not  apply  any  of  the  money  raised  by  the 
loan  towards  Its  payment  but  that  he  did 
intend  to  apply  It  on  what  she  called  h^ 
husband's  "honest  debts."  The  evidence  Jus- 
tifies the  inference  that  she  knew  of  Chap- 
man's trouble  with  Emma  L.  Montgomery, 
knew  of  the  Judgment  that  had  heea  ob- 
tained against  him,  the  collection  of  wblcli 
he  was  endeavoring  to  defeat,  and,  further, 
that  she  knowingly  co-operated  with  him  in 
an  ^ort  to  hinder,  delay,  and  defeat  the 
enforcement  of  that  Judgment  It  appears 
that  he  conducted  the  negotiations  with 
Bishop  for  the  loan,  that  the  checks  paid  by 
Bishop  were  drawn  In  Chapman's  favor,  and 
that  be  presented  them  at  the  bank  and  ob- 
tained the  money  on  them.  It  further  ap- 
pears that  be  continued  in  lUiarge  of  the 
store  after  the  bill  of  sale  was  oecnted. 
While  letter  heads,  statements,  checks  and 
other  printed  forms  nsed  in  the  buslneSB  In- 
dicated that  Mrs.  Chapman  was  pn^rletor 
of  the  store  he  controlled  and  managed  the 
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business  practically  the  same  after  the  bill 
of  sale  was  made  as  he  did  before  that  tlma 
Goods  were  shipped  to  "H.  J.  Chapman, 
Manager,"  and  she  testified  that  he  took 
drugs  from  the  store  to  be  used  in  his  prac 
tice,  for  which  she  never  made  any  charge, 
and  also  that  she  never  paid  him  any  salary 
or  compensation  for  working  in  the  drug 
store. 

[2]  There  Is  evidence  that'She  received  $70 
from  her  father's  estate,  and  that  In  1897 
she  got  $1,000  from  her  grandfather,  whlcb 
was  put  Into'  the  drug  business,  and  It  Is 
insisted  that  as  she  had  sufficient  means  and 
had  paid  a  sufficient  consideration  she  had 
the  right  to  make  a  valid  purchase  from  her 
husband,  ^e  payment  of  the  consideration 
is  a  controverted  matter,  but  even  If  it  wen 
granted  that  she  bad  means  sufficient  to 
make  the  pnrcltaae  and  that  she  had  glvoi 
her  husband  the  equivalent  of  tlie  value  of 
the  goods.  It  would  not  necessarily  toUo^ 
that  the  transfer  was  valid.  The  paymmt 
to  hhn  of  a  sum  eanul  to  Qiib  valne  of  Am 
goods  does  not  save  the' transfer  if  It  was 
made  In  bad  f&lth  and  with,  the  Intent  to 
hinder  and  delay  credltoi*. 

"That  good  faith  is  as  essentia]  to  support  a 
Bale  like  the  one  before  us,  as  a  sufficient  con- 
Bideration,  will  not  be  questioDed."  PbillipB 
V.  Reitz,  16  Kan.  396,  899. 

Nor  is  it  enough  that  he  expected  to  pay 
the  debt  at  some  time  when  It  became  coa- 
vMilent  for  him  to  do  sa  If  Chapman  made 
the  salo  for  the  purpose  of  hindering  or  de- 
laying Montgomery  or  any  other  creditor 
In  the  collection  of  the  debt  It  Is  a  fraud  In 
law,  and  if  his  wife  knowingly  assisted  him 
In  effecting  that  purpose  she  Is  deemed  to  be 
a  participant  In  the  fraud,  and  acquires  noth- 
ing by  tbe  transfer.  Buck  v.  Ylckers,  93 
Kan.  766,  145  Paa  904.  It  Is  true  that  a 
debtor  may  honestly  prefer  creditors,  and 
If  she  was  a  creditor  of  his  he  could  have 
preferred  her,  but  it  Is  essential  that  it  \f 
done'ln  good  faith.  It  is  true  too,  as  plain- 
tiff contends,  that  a  fraudulent  purpose  on 
the  part  of  (^pman  would  not  affect  his 
wife  If  she  made  purchase  In  good*  faith  and 
for  an  adequate  consideration,  but  In  cases 
like  this  where  the  transfer  Is  from  husband 
to  wife  the  dzcomstances  are  to  be  dosely 
seruttnlaed  to  see  that  It  Is  free  ttom  fraud. 
The  Jury  has,  in  effect,  found  that  she  waa 
a  participant  In  the  ftandulent  purpose,  and 
there  appears  to  b^  some  evidence  to  sap- 
port  the  concawdcHi. 

[S,  I]  Complaint  Is  made  of  the  refusal 
to  ^ve  an  Instruction  requested  1^  plaintiff 
to  the  effect  that  h»'  husband's  fraud.  If 
proven,  would  not  affect  the  validity  of  tbe 
transfer  If  she  had  no  )mowledge  or  notice  of 
his  fraud,  bnt  It  appears  th&t  in  an  Inrtrnc- 
tion  ^ven  the  court  advised  the  Jury  as  to 
the  necessity  and  effect  of  the  knowledge  of 
the  fraud  of  a  vendor  or  at  facts  and  drcam- 
stances  from  which  such  knowledge  might 
be  Inferred.    This  phase  fit  Qie  ease  waa 
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safDdently  CQvered  by  the  conrt.  No  error 
was  committed  In  giving  the  fifteenth  Instruc- 
tion, which  called  attention  to  the  difficalty 
of  proTlng  fraud  and  In  which  the  court  stat- 
ed that  It  Is  not  required  to  be  proven  by 
direct  and  podtlve  testimony,  bat  might  be 
deduced  from  many  facts  and  drcamstances 
such  as  the  relationship  of  the  parties,  their 
conduct,  statements,  thdr  secrecy  or  con- 
cealment or  unusual  and  extraordinary  meth- 
ods employed  by  them  In  connection  with  the 
transaction.  Morse  v.  Ryland,  58  Kan.  250, 
48  Pac.  957. 

Complaint  Is  made  of  other  instructions 
because  the  court  Ignored  the  question  Of 
fibe  knowledge  or  notice  of  the  vendor's 
fraudulent  purpose,  but  as  we  have  seen, 
the  court  had  made  this  a  necessary  ingre- 
dient  of  recovery  against  the  platntm  in  oth- 
er parts  of  the  diarge,  and  a  repetttlon  of  the 
rule  vras  not  necessary  dot  was  tlie  anlssion 
misleading. 

[4]  A  witness  who  was  attorney  in  the 
iMcmtgomery  Case  was  permitted  to  testify 
that  he  had  examined  the  records  about  tbe 
time  the  Judgm^t  against  Chapman  was 
rendered,  and  had  ascertained  what  prop- 
erty stood  in  the  name  of  Cliapman,  and  did 
not  learn  or  know  that  any  part  of  the  prop- 
erty levied  on.  belonged  to  Mrs.  Chapman. 
He  further  stated  that  he  consented  to  the 
stay  of  execuUtm  for  60  days,  on  tbe  theory 
tJiat  Chapman  was  the  sole  owner  of  the 
property,  but  that  on  coming  into  tbe  court- 
room  one  day  he  found  that  Chapman  was 
moving  for  a  new  trial  In  violation  of  his 
agreement  It  Is  contended  tliat  this  testi- 
mony was  Incompetent  as  against  Mrs.  Chap- 
man becaiue  she  was  not  a  par^  to  tbe 
Montgomery  Case  and  bad  no  knowledge  of 
the  proceedings  In  It  Tb»  ttieory  of  the  de- 
f<mdants  is  tbat  the  stay  was  obtained  to 
enable  Chapman  to  dispose  <tf  bis  pn^erty 
and  place- it  beyond  the  xeadi  of  an  execn- 
tloii,  and  that  itointiUr  was  knowb^ty  as- 
8i8tUi«  and  carrying  out  Uila  pnrpose,  and 
ttiere  Is  some  evidoaee  to  sni^XMt  the  theory. 
^Wbere  tbere  la  a  prima  fWde  showing  of  a 
mntnal  design  d  tbe  vend(»  and  vendee  to 
defraud  a  creditor,  tbe  acts  and  declarations 
of  ea^  relating  to  the  transactl<m  may  be 
lecelved  in  evidence.  The  stipnlatlfm  for  a 
stay  of  executioo  was.ther^ore  competent 
evldaice  against  the  plalntilt  and,  besides, 
It  was  a  part  of  tb9  Judgment  entry  which 
waa  In  evidence  for  other  purposes.  The 
opinion  of  the  witness  that  wben  he  ccmsent- 
ed  to  the  stipulation  after  an  investigation 
of  tbe  record  be  b^eved  that  Cliapman  own- 
ed tbe  property  was  hardly  competent  evi- 
dence for  any  purpose,  but  manifestly  it  was 
not  prejudicial. 

Personal  property  statements  In  which 
Gbapman  listed  the  drug  store  for  taxation 
as  bis  own  property  were  received  in  evl- 
dence  over  the  objection  of  tbe  plaintUf.  As 


the  statute  requires  a  person  who  lists  prop- 
erty of  others  to  list  such  property  separate 
and  apart  from  his  own,  and  further  to  speci- 
fy tbe  person,  estate,  ccmpany,  or  corpora- 
tion to  which  it  belongs,  the  statements  were 
admlBsible  and  bad  some  probative  value. 
Qen.  8tat  1909,  i  9223. 

Complaint  is  made  that  certain  entries  in 
books  offered  in  evidence  were  excluded. 
This  testimony  was  oftered  upon  the  theory 
tbat  the  property  belonged  to  the  plalnUCC 
and  was  wrongfully  sdsed  upon  an  execution 
against  her  husband,  and  to  show  the  dam- 
ages sustained  by  the  plaintiff  in  case  It  was 
found  that  she  was  the  owner  and  entitled 
to  the  possession  of  tbe  property.  It  baring 
been  determined  that  she  was  not  entitled  to 
the  possession  of  the  property  tbe  question 
of  damages  ia  of  no  materiality. 

Some  other  objections  are  made  but  they 
are  not  deemed  to  be  material,  and  finding  no 
substantial  error  in  the  proceedings  tbe  Judg- 
ment la  afilrmed.  All  the  Justices  ooncnr- 
rlng. 

(M  KUL  684) 
cox  V.  STAMBAU6H  at  iL 

FOSTER  V.  COX. 
(Noa.  197M,  19706.) 
(Supreme  Court  of  Kansas.    Dec;.  11,  1915.) 

(8vnahu$  by  the  Court.) 

1.  COVBNANIS  <C»79— BbBAOH— IJABIUTT  Of 

Gbantob. 

If  an  owner  contract  to  sell  bis  land,  be- 
fore conveyance  tbe  pnrcfaaser  sell  to  a  second 
rendee,  and  by  mutual  agreement  of  all  parties 
a  single  deed  containing  a  covenant  aKaiout  in- 
cumbrances be  made  by  the  first  vendor  to  tbe 
second  vendee,  the  covenantor  is  liable  to  tbe 
covenantee  for  breach  of  the  covenant 

[Ed.  Noter— For  other  easM,  aee  Covenants, 
Cent  Dig.  II  78-82;  DecTDlg.  «s»7».] 

2.  Vendor  and  Pubchaseb  «=>92  —  Rescis- 
sion—Estoppbl. 

If,  under  the  drcumatancea  described,  the 
covenant  against  Incumbrances  be  broken,  tbe 
incumbrances  be  not  removed,  the  grantee  in  tbe 
deed  be  not  indemnified,  and  be  sue  the  cove- 
nantor for  damages  for  breach  of  tbe  covenant, 
tbe  vendor,  from  whom  tbe  grantee  purchased, 
cannot  then  invoke  tbe  equitable  remedy  oi 
resdasion  for  failure  of  tbe  grantee  to  perform 
an  oral  agreement  forming  a  part  of  the  con- 
sideration for  tbe  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  <S=>92.]  ■ 

3.  Appeai.  and  Ebbob  ^=>1S1  —  Refusal  to 
DiasoLVB  Attachment  —  Intervention  — 
Right  of  Appeai*— Pabties. 

Aasignments  of  error  relating  to  a  denial 
of  an  application  to  interplead,  trie  sustaioiiig 
of  an  attacfament,  and  a  refusal  to  make  a  tlnd- 
ing  of  fact,  held  to  be  without  merit. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  i|  047-8G2;  Dec.  Dig.  «=s> 
151.] 

Appeal    from    District    Court,  Barber 

County. 

Action  by  H.  A  Cox  against  W.  K.  Stam- 
baugh  and  another.  From  Judgment  for 
plaintiff,  defend«^t8  appeal.  Action  by  Ony 
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Foster  against  H.  A.  Cox.  From  jndgment 
for  defendant,  plaintiff  appeals.  Both  Judg- 
ments affirmed. 

Samuel  Griffin,  of  Medicine  Lodge,  for 
appellants.  Noble  ft  Tlncher,  of  Bfediclne 
Lodge,  for  appellee. 


BUROH,  J.  The  action -of  Cox  t.  Stam- 
baugb  was  one  for  damages  for  breach  of 
a  covenant  against  Incumbrances  contained 
In  a  warranty  deed.  The  plaintiff  recovered, 
and  the  defendants  appeaL  The  action  of 
Foster  t.  Cox  was  one  to  rescind  the  trans- 
action whereby  Cox  acquired  the  land  con- 
veyed by  the  deed,  and  to  compel  Cox  to 
deed  the  land  to  Foster.  Cox  recovered,  and 
Foster  appeals. 

[1,2]  On  August  12,  1913,  Foster  traded 
shares  of  corporate  stock  for  Stambaugb's 
land.  Before  conveyance,  and  on  August 
14,  1013,  Foster  sold  the  land  to  Cox.  Cox 
paid  Stambaugb  $2,000  in  cash,  assumed  a 
mortgage  of  $4,000,  and  by  mutual  agreemrat 
of  all  parties  received  a  deed  from  Stam- 
baugh  warranting  against  incumbrances,  ex- 
cept the  94.000  mortgage.  As  between  Cox 
and  Foster  a  part  of  the  consideration  was 
that  Foster  reserved  the  right  to  the  land 
within  a  ^ear  for  cash  at  a  price  exceediqg 
W.OOOi  In  the  event  of  such  a  sale  Oox  was 
to  make  a  deed  to  the  pnr^ser,  and  the 
amount  received  above  $8,000  was  to  be  di- 
vided between  Gox  and  Foster.  This  ar- 
rangement rested  oitlrely  In  paroL  Finding 
the  land  to  be  Incumbered  by  two  mortgages, 
one  for  $1,000  and  one  for  $420,  which  the 
negotiations  had  not  disclosed,  Cox  commenc- 
ed the  action  against  Stambaugb  on  Septem- 
ber 18,  1913.  Stambangta  and  Foster  knew 
about  the  nuwtgage  for  $1,000,  whtdl  was 
owned  in  Texas.  When  Cox  learned  of  it, 
$1,000  of  the  money  which  he  bad  paid  to 
Stamtiaugh  was  ^y  agreement  placed  in  a 
bank  to  take  up  the  mortgage  whenever  It 
should  be  forwarded  to  the  bank.  The  de- 
posit, however,  was  in  Stambaugb's  nanw, 
and  it  was  withdrawn  by  Stambaugb  under 
Foster's  dlrectiim,  and  was  not  ubed  to  take 
up  the  mortgage.  In  October,  after  Cox  sued 
Stambaugb,  Foster  made  a  quick  sale  ot  the 
land  to  one  W.  E>.  Stone  for  $7,600.  Gox  re- 
fused to  convey  to  Stone,  and  refused  to  pay 
Foster  $790  as  one-half  tbe  profit  on  the  sale 
above  $6,000.  Fester  then  took  1^50  of  the 
money  which  had  been  in  the  bank  and  ten- 
dered it  to  Cox  to  liquidate  the  $1,000  mort- 
gage, claiming  that  tills  sum  and  $750,  Fos- 
ter's share  of  the  proQt  on  the  Stone  sale, 
satisfied  the  covenant  against  Incumbrances 
In  Stambaugb's  deed  to  Cox.  The  tender 
was  refused.  Foster  then  asked  leave  to 
Intervene  In  the  case  of  Cox  t.  Stambaugb. 
In  his  petition  he  allied  that  the  covenant 
of  warranty  was  in  fact  his  own,  pleaded 
the  oral  agreemait  the  sale  to  Stone,  Cox's 
r^sal  to  convey  and  refusal  to  pay  Foster 
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$730.  the  tender  to  Cox  and  its  refusal,  and 
alleged  that  the  $420  mortgage  was  really 
only  interest  on  the  $4,000  mortgage,  wbldi 
Cox  had  assumed.  The  prayer  was  for  re* 
sdsslon,  and  for  a  conveyance  from  Cox  to 
Foster.  The  application  to  intervene  was  de- 
nied. Foetev  did  not  appeal,  bat  commenced 
the  separate  a(%lon  of  Foster  v.  Cox:  the 
petition  being  substantially  a  duplicate  ot 
the  interplea.  Stambaugb.  however,  appeals 
from  the  denial  of  Foster's  application. 

[3]  Stambaugb  has  had  no  application  over- 
ruled, and  so  has  nothing  on  which  to  base 
an  assignment  of  error.  It  was  Foster's  ap- 
plication which  was  overruled.  Foster  made 
no  complaint  about  the  court's  ruling,  aban- 
doned the  Interplea,  and  chose  another  rem- 
edy. If  the  court  had  abused  its  discre- 
tion as  against  Foster,  it  would  have  made 
no  difference  to  Stambaugh.  He  could  de- 
fend, and  did  defend,  by  setting  up  such  parts 
of  the  interplea  as  he  desired  to  appropriate. 
Besides  all  this,  Stambau^  contends  the  esse 
against  him  and  the  case  of  Foster  v.  Cox 
were  really  tried  together,  and  that  one  set  of 
findings  of  fact  covers  both  cases.  While  there 
were  in  fact  separate  trials,  the  evldrace  pro- 
duced In  Stambaugb's  case,  -which  was  tried 
first,  covered  all  the  issues  In  Foster's  case 
as  fully  as  though  his  applicatlcm  to  inter 
vene  had  been  granted.  When  Foster's  case 
was  tried.  It  was  agreed  that  the  evidence 
introduced  at  the  other  trial  should  be  con- 
sidered. The  court  made  but  one  set  of 
findings  of  fact  These  findings  covered  all 
the  issues  In  both  cases,  and  were  clearly 
Intended  to  dispose  of  both  cases.  But  tbe 
findings  of  fact  were  filed  In  Stambaugb's 
case,  and  consequently  he  Is  without  shadow 
of  right  to  complain  because  Foster  was  not 
allowed  to  interplead. 

As  between  Stambaugb  and  Foster  a  cov- 
enant against  incumbrances  was  coming  to 
Foster.  As  between  Foster  and  Cox  a  cov- 
enant  against  incumbrances  was  craning  to 
Gox.  It  was  arranged  that  Stambaugh  shonld 
make  the  covenant  direct  to  Cox.  All  par- 
ties were  satisfied,  the  covenant  was  made 
that  way,  and  Stambaugh  is  liable  to  Gox 
tor  breach  of  the  covoun^  under  elemoitaty 
prindi^es  of  the  law  of  contracts. 

The  covenant  against  Incumbrances  was 
broken  because  ot  the  ezistmce  of  the  mort- 
gage for  ^000.  Tbe  covenant  was  broken 
as  soon  as  it  was  made,  on  August  14th.  A 
good  tender  made  In  Octolwr  of  the  amoont 
of  the  mortgage  would  not  have  defeated  the 
action  eomm«iced  on  September  IStb.  If 
kept  good  such  a  tender  would  have  stopped 
interest,  and  if  brought  to  the  attentlmi  of 
the  court  by  an  offer  to  confess  judgment 
would  have  stopped  costs;  but  that  la  aU. 
The  whole  t^ider  business,  however,  was  a 
farce.  It  was  not  sufilclent  In  amount,  con- 
ceding Cox  was  liable  to  Foster  for  refos- 
ing  to  carry  out  the  sale  to  Stone.  Tbe 
mortgage  bore  interest,  and  the  sam  of  $!■- 
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000  would  Dot  satlafy  tt  Tbe  tender  required 
an  admission  of  liability  on  the  part  of  Oox 
for  refnsin?  to  carry  out  the  Stone  sale  and 
required  satisfaction  of  that  liability.  There 
was  no  pretense  of  keeping  the  tender  good, 
and,  as  a  matter  of  f^ct,  It  was  not  men- 
tioned in  Stambaugb's  answer. 

Tbe  covenant  against  incnmbrancea  was  al- 
so broken  because  of  the  existence  of  the 
$420  mortgage.  The  court  made  the  follow- 
Ing  finding  of  fact: 

"Seventh,  in  addition  to  the  said  ¥4,000  mort^ 
gage  recited  in  the  exception  claaae  of  said  deed, 
there  was  also  a  valid  subsisting  mortgage  rest- 
ing against  said  land  for  tbe  sum  of  $420  at 
tbe  time  of  the  deed  by  the  said  Stambangb  and 
wife  to  the  said  C<ox,  and  there  now  ronains  due 
«n  said  mortgage  tlie  sum  of  9— r-. 

'*This  $420  mor^g[e  above  referred  to  la  what 
is  known  as  a.  commission  mortgage,  loan 
was  negotiated  for  7  per  cent  for  five  ;ean, 
and  2  per  cent  of  this,  amoaoting  to  $420,  was 
pat  in  a  second  and  what  is  known  as  a  com- 
mission mortgage. 

"At  the  time  the  said  Stambangh  and  wife 
deeded  the  said  land  to  the  said  Cox,  he  did 
not  know  of  the  existence  of  the  said  $420 
mortgage  or  the  amount  remaining  due  thereon." 

The  correctness  of  this  finding  is  not  dis- 
puted, but  Stambaugh  complains  that  the 
court  refused  to  make  a  finding  that  Cox 
assumed  the  $420  mortgage  aia  Interest  on  the 
$4,000  mortgage.  There  is  no  testimony  ab- 
stracted which  would  sustain  such  a  finding. 
In  his  statement  of  the  case  Stambaugh- re- 
fers to  some  of  tbe  preliminary  negotiations 
in  which  interest  payments  were  discussed. 
TThe  matters  thus  presented  would  not  sus- 
tain the  finding  requested.  Tbe  deed  shows 
what  Cox  assumed,  and  the  written  obliga- 
tion could  not  be  enlarged  by  parol  evidence. 

While  tbe  actions  were  pending,  and  in 
February,  1914,  F.  D.  Foster,  a  brother  of 
Quy  Poster,  advertised  a  sale  of  all  of  Stam- 
baugb's personal  property.  Cox  promptly 
attached  on  the  ground  of  attempted  con- 
version and  disposal  of  property  with  Intent 
to  defraud.  Stambaugh  filed  a  motion  to 
discharge  on  the  ground  the  affidavit  for  at- 
tachment was  untrue.  F.  D.  Foster  filed  a 
motion  to  discharge  on  the  ground  that  he 
owned  the  property.  At  tbe  hearing  Stam- 
baugh and  F.  D.  Foster  testified  to  a  sale 
of  the  property  to  Foster  in  October,  1913, 
and  the  bill  of  sale  was  produced.  The  court 
sostained  the  attachment  F.  D.  Foster  did 
not  appeal,  but  Stambaugh  does  appeal. 
Stambaugh  has'  no  right  to  appeal,  unless  the 
denial  of  his  motion  to  dissolve  the  attach- 
ment prejudiced  him.  If  the  testimony  were 
true,  and  the  bill  of  sale  were  genuine,  he  Is 
not  hurt,  because  the  property  belonged  to 
F.  D.  Foster,  and  F.  D.  Foster  does  not  com- 
plain. If  the  testimony  were  not  true,  and 
tlie  bill  of  sale  were  not  given  in  good 
faith,  SCambaugh  and  F.  D.  Foster  were 
gollty  of  fraud.  Cox  abstracts  testimony 
abundantly  sufficient  to  warrant  the  district 
court  to  draw  the  inference  of  fraud. 

Tbe  reenlt  Is  that  tbe  Jadgmeot  against 


Stambaugh  must  be  afllrmed;  and  it  Is  so 

ordered. 

As  already  Indicated,  the  action  of  Foster 
against  Cox  was  one  for  rescission.  The 
deed  to  Cox  recited  a  consideration  of  $1 
and  other  valuable  considerations.  The  true 
consideration  could  be  shown  by  parol  evl- 
d^ce.  When  tbe  parol  evidence  was  all  In, 
It  appeared  that  the  consideration  fpr  the 
sale  of  the  land  by  Foster  to  Cox  consisted 
of  three  elements:  $2,000  In  cash,  which  Cox 
paid;  payment  of  a  $4,000  mortgage  on  the 
land,  wlilch  Cox  assumed;  a  parol  agree- 
ment by  Cox  to  convey  to  a  purchaser  pro- 
duced by  Foster  within  a  year  for  a  price 
above  $6,000,  the  excess  above  $6,000  to  be 
divided.  The  equitable  ground  for  rescission 
was  nonperformance  of  the  last  part  of  the 
consideration  stated,  whereby  Foster  lost 
$760.  Tbe  general  rule  Is  that  equity  will  not 
rescind  an  executed  conveyance  of  real  estate 
for  mere  failure  to  pay  an  Installment  of  the 
consideration.  Unless  there  be  fraud,  mis- 
take, insolvency  of  the  grantee,  or  other  rec- 
ognized ground  of  equitable  Interference,  the 
vendor  will  be  remitted  to  his  legal  remedy. 
Likewise,  generally,  failure  to  perform  some 
promised  act  other  than  the  payment  of 
money,  forming  part  of  the  consideration  for 
an  executed  conveyance,  gives  the  vendor  no 
right  of  rescission,  unless  the  promise 
amount  to  a  condition.  Except,  perhaps,  In 
the  case  of  "support"  deeds,  and  some  others, 
the  promise  is  regarded,  not  as  a  condition 
subsequent,  but  as  a  covenant,  giving  rise  to 
an  action  at  law  in  case  of  breach.  In  this 
Instance  the  parol  promise  of  Cox  was  of 
such  a  nature  that  no  action  at  law  could  be 
maintained  upon  It  because  of  the  statute  of 
frauds ;  but  It  Is  not  necessary  to  discuss  the 
consequences  of  this  fact.  It  Is  a  funda- 
mental principle  of  equity  that  a  party  who 
Is  himself  wrongfully  in  default  respecting 
some  duty  attaching  to  his  side  of  the  con- 
tract cannot  demand  rescission.  Foster  un- 
dertook to  convey  to  Cox  land  unincumbered, 
except  by  a  spedfled  mortgage.  The  land 
was  Incumbered  by  two  other  mortgages,  and 
the  covenant  In  the  deed  which  Foster  fur- 
nished to  Cox  was  broken  as  soon  as  it  was 
made. ,  Having  in  good  faith  accepted  a  cove- 
nant from  Stambaugh,  Cox  was  obliged  to 
rely  upon  It,  and  he  promptly  brought  suit 
for  Its  breach.  As  already  shown,  the  sub- 
sequent tender,  by  which  Foster  undertook  to 
relieve  the  default,  was  an  Idle  performance. 
What  Foster  then  undertook  to  do,  first  by 
Interplea,  and  then  by  action,  was  to  use 
the  equitable  remedy  of  rescission  to  defeat  a 
liability  already  incurred,  and  so  to  extricate 
himself  and  Stambaugh  from  the  consequenc- 
es of  their  own  wrong.  It  is  scarcely  neces- 
sary to  cite  authorities  to  show  that  eqnitj 
does  not  lend  its  aid  to  such  enterprises. 

The  result  is  the  Judgment  in  favor  of  Cox 
In  the  second  action  must  be  affirmed ;  and 
It  is  80  ordered.  All  tbe  Jnstlcefl  ooncorrliis. 
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COOPER  T.  RAGSDALB  et  al.  (No.  19760.) 
(Supreme  Court  of  Kansas.    Dec.  11,  19160 

(Syllahiu  hp  the  Court.) 

1.  SAt.ES  ^s>443  ~  Bbbach  op  Wasbuitt  — 

Waiveb— Question  fob  Jubt. 

WTiether  or  not  there  has  been  a  waiver  of 
warranty  in  the  sale  of  a  stallion,  by  giving  a 
new  note  for  the  purchase  price  after  knowl- 
edge of  breach  of  the  warranty.  Is  a  question 
of  fact  and  not  of  law,  and  should  be  sabmitted 
to  tbe  jury, 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SS  1303-1308;   Dec.  Dig.  «=»44D.] 

2.  Sales  ^=»287— Bbeach  of  Wabbahtt— Bk- 
TURN  or  Pbopbbtt— Place. 

A  stallion,  sold  under  a  warranty  provid- 
ing for  his  return  to  the  seller  if  the  stallioD 
does  not  fill  the  warranty,  must  be  returned  at 
tbe  place  where  the  sale  was  made,  unlesa  the 
warrun^  providea  otherwiae. 

[Ed.  Note.— For  other  cases,  see  Salai,  Cent 
Dig.  M  811-816;  Dea  Dig.  (»=9287.] 

8.  Sales  «=>2S6— Warbantt— AoKEnaNT  lo 
Keplace— "Of  Same  Value." 

A  stallion  "of  same  value"  as  one  sold  un- 
der a  warranty  must  comply  with  tbe  warranty 
and  in  all  respects  be  oi  a  value  equal  to  the 
horse  sold,  if  that  horse  had  fulfilled  tbe  wai^ 
ranty. 

[Kd.  Note.— For  other  cases,  see  SalaSi  Cent. 
Dig.  I  808;  Dec.  Dig.  ^286.] 

4.  Sales  «=5>425— Wabbantt— Bbeach— Bem- 

EDIES  or  BUTEB. 

The  purchaser  of  a  stallion,  sold  with  the 
following  warranty,  "If  the  above-named  atal* 
lion  docs  not  get  oO  per  cent,  of  the  producing 
mares  and  filleys  with  foal  with  proper  care  and 
handling,  I  agree  to  replace  him  free  of  charge 
with  auother  of  the  same  value  upon  the  deliv- 
ery to  me  of  the  stallion  In  as  sound  and  good 
condition  as  iie  is  at  present,"  has  two  reme- 
dies on  a  breach  of  the  warranty ;  one  to  return 
the  stallion,  and  tbe  other  to  retain  him  and  re- 
cover tbe  damage  sustained. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  1207,  1208;   Dec.  Dig.  «=9425.] 

6.  Sales  <8=>442  —  Breach  or  Wabbaktt  — 

Damages— Expense. 

The  expense  of  keeping  a  stallion  is  a  prop- 
er item  of  damage,  where  the  warranty  under 
which  he  has  been  sold  is  broken. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §i  12S4-1301;   Dec.  Dig.  «=>442.] 

6.  JUDOHBNT  NOTWITHSTAKDINO  VERDICT. 

Motion  (or  judgmait  notwithstanding  ver- 
dict properly  dented. 

Appeal  from  District  Court,  Reno  County. 

Action  by  C.  P.  Cooper  and  others  against 
I*  H.  Ragsdale  arid  others.  From  judgment 
for  plaintiff  Beeler  Burr  and  others,  defend- 
ants appeaL  Beversed,  and  new  trial  di- 
rected. 

F.  L.  Martin  and  Tan  M.  Uartln,  both  of 
Hutchinson,  for  appellants.  GL  U.  Williams, 
of  Uutchinson,  for  aroellees. 

KIARSHAIils  J.  This  is  an  action  on  a 
promissory  note.  Tbe  plaintiff  recovered 
Judgment  The  defendants  Burr,  the  two 
Lights,  and  Elrk  appeal.  The  defense  was 
fraud  and  brea<A  of  warranty. 

On  Norember  1«  1910,  the  plaintUf  sold  to 
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the  defendants  a  stallion  under  the  following 

warranty: 

"If  the  above-named  stallion  does  not  get  60 
per  cent,  of  the  producing  mares  and  Slleji 
with  foal  with  proper  care  and  handling,  I 
agree  to  replace  him  free  of  charge  with  an- 
other of  same  value  upon  the  delivery  to  me  of 
the  stallion  in  as  sound  and  good  conditiMi  u 
he  is  at  present'* 

Tbe  stallion  was  used  during  the  season  of 
1011.  and  he  did  not  get  with  foal  60  per  cent 
of  the  producing  mares  and  Alleys  bred  to 
him.  Two  notes  of  $1,050  each,  one  dne  No- 
vember 1,  1911,  and  the  other  dne  November 
1,  1912,  were  given  by  tbe  defendants  for  the 
horse.  Upon  each  of  these  notes  a  credit  of 
$400  was  given.  One  of  theee  notes  was 
sold  to  the  'Pern  Van  Zandt  Impl»nent  Com- 
pany, and  Judgment  was  obtained  thereon 
against  tbe  defendants.  The  horse  was  Bold 
by  the  plaintiff  through  his  agent  J.  C  Gns- 
tin.  Gustln  organized  the  defendants  Into  a 
stock  company  to  pun^ase  the  horse,  divid- 
ing the  parchase  price  into  seven  shares  of 
$300  eadL  Of  these  Ragsdale  received  two 
shares,  Burr  two  shares.  Light  Bros,  two 
shares,  and  Elrk  one  share.  To  s^  these 
shares,  Gustin  falsely  represented  to  Burr, 
Light  Bros.,  and  Kirk,  s^rately,  that  all 
the  otiier  shares  had  been  sold  f<Mr  $300  eacb, 
and  that  each  of  those  named  above  was  buy- 
ing; the  last  share  or  shares.  To  Burr  and 
Light  Bros.,  separately,  Gustin  represented 
that  be  would  sell  the  shares  at  a  price  lea 
than  that  paid  by  the  others.  The  reeult 
was  that  Ragsdale  got  two  Bhares  f6r  $200^ 
Burr  two  shares  for  $409,  I^t  Bros,  two 
shares  tor  $40(K  and  Kirk  one  aihare  tar  $300. 
Tbe  note  sued  on  In  this  actlcm  is  a  nev 
note  given  by  tiw  defoidaiita  to  take  tbe 
place  of  the  note  retained  by  tbe  plalntlfE. 
This  note  Is  dated  November  1, 19U,  but  the 
plaintiff  testified  that  It  was  signed  in  April 
1912,  and  dated  ba^  Some  of  the  de^d* 
ants  testified  that  it  was  signed  In  Novemba, 
1011.  Before  April,  1912,  the  defendants 
knew  that  the  horse  did  not  get  60  per  cent 
of  the  mares  bred  to  him  with  foaL  'Buij 
did  not  know  this  in  November,  191L  The 
horse  proved  to  be  tIcIoub  and  unoontndll- 
ble,  and  killed  and  Injured  a  number  ci 
mares  during  the  season  of  1911.  13ila  the 
defendants  learned  btfore  November,  19U. 
They  also  knew  of  tbe  false  representatiooB 
made  by  Gustin  before  the'  new  note  wu 
signed.  What  was  said  by  the  plaintiff  and 
defendants  at  the  time  the  new  note  wee 
signed  Is  a  matter  of  serious  disputa  lite 
trial  was  by  Jury,  and  a  separate  verdict 
was  rendered  against  each  defendant  This 
resolved  all  facts  resting  on  conflicting  eTt 
dence  In  favor  of  the  plaintiff. 

The  appellants  contend  that  the  court  e^ 
roneously  instructed  the  Jury,  and  erred  in 
tefusiog  to  give  certain  Instruct!  ona  re- 
quested by  the  defendants,  that  the  court 
erred  in  excluding  evldoice  offered  by  0» 
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defendants,  and  tbat  the  court  committed  er- 
ror in  deiiTtDg  the  defendant's  motion  for 
judgment  notwithstanding  the  verdict. 
£1]  1.  The  court  instructed  the  Jury: 
**If  yea  believe  from  the  evidence  that  when 
the  renewal  note  was  given  the  defendants  bad 
fall  knowledge  of  the  defects  of  said  stallion 
and  koew  that  be  had  not  complied  with  the 

Saranty,  this  would  be  a  waiver  of  the  de- 
:ts." 

In  35  Cyc.  433.  we  find  this  language: 
"In  some  Jurisdictions  payment  of  the  par> 
chase  price,  or  the  giving  of  a  note  therefor, 
with  knowledge  of  daects  constituting  a  breach 
of  warranty,  is  regarded  as  a  waiver  of  the 
breach.  *  •  *  But  according  to  the  weight  of 
authori^,  payment,  part  Dayment,  or  the  giv- 
ing of  notes  for  the  purchase  pri^,  is  not  a 
Vtuver  of  a  breadi  of  warranty  unless  an  Intent 
to  waive  such  breach  Is  proven,  especially  if 
made  without  knowledge  of  the  defects,  or  if  the 
purchaser  is  induced  by  the  promise  of  the  seller 
to  remedy  the  defects.  So,  too,  when  season- 
able demand  for  damages  for  defects  has  been 
made,  payment  of  the  price  will  not  opmta  a* 
a  waiver. ' 

A  number  of  anOiorities  are  cited  to  sup- 
port the  text  as  above  ert  out,  and  especially 
tbat  part  conceminc  the  proctf  <Ht  Intention 
to  waive  the  lireadi  of  the  warranty.  We 
are  of  the  <^inion,that  ^rtng  the  roiewal 
note  did  not.  as  a  matter  of  law*  constitute 
a  waiver  of  the  breach  of  the  warranty,  even 
If  It  was  made  after  knowledge  of  all  the 
defects  in  the  horse,  ^e  qnestlon  of  wheth- 
er or  not  Oi»n  was  a  waiver  (tf  this  breach 
should  have  been  sabmltted  to  the  jury  un- 
der proper  Instructions.  30  A.  &  EL  Kncycl. 
of  Ij.  1S4.  This  is  supported  to  some  extent 
by  Bank  t.<  Brown,  80  Kan.  520, 103  Pac  102. 
23  Ij^  B.  A.  (N.  S.)  824.  The  Instmctton  given 
was  erroneous  and  compels  a  reversal  of  the 
Judgment 

[2}  2.  The  court.  In  substance,  Instructed 
flie  Jury  that,  if  nothing  was  said  in  the 
controversy  between  the  parties  to  this  ac- 
tion concerning  the  place  of  delivery  of  the 
horse  on  its  return,  that  question  would  be 
immaterlaL  In  this  we  think  the  district 
court  was  mistaken.  The  horse  was  sold  to 
the  defendants  at  Kismet.  All  the  transac* 
tlons  concerning  the  horse  were  had  at  that 
place.  The  defendants  ought  not  to  be  com- 
peiied  to  take  the  horse  200  miles  away  in 
order  to  return  him  to  the  plalntifF.  In  Hos- 
teller V.  Bartholomew,  95  Kan.  217,  147  Pac. 
1134,  a  stallion  was  sold  In  Wichita  to  a  par- 
ty living  at  Attica.  The  horse  was  warrant- 
ed "as  sound  as  a  ddllar  and  a  sure  foal- 
getter."  It  was  held  that  the  freight  paid 
on  the  horse  from  Wichita  to  Attica  was  a 
proper  item  of  recovery  on  account  of  the 
breach  of  the  warranty.  It  must  follow  tbat 
the  expense  of  transportation  from  Kismet 
to  any  other  place  in  returning  the  horse 
would  be  an  item  of  damage  to  be  recovered 
on  the  breach  of  the  warranty.  It  also  fol- 
lows tbat  the  actual  place  for  the  return  of 
tb.e  horse  is  where  the  transactions  for  the 
sale  of  the  horse  were  had  and  completed. 

[S]  3.  Another  question  pres^ted  turns  on 


the  meaning  of  the  words  "of  same  value," 
found  in  the  warranty  In  this  connection: 

"I  agree  to  replace  him  free  of  charge  with 
another  of  same  value  upon  the  delivery  to  me 
of  the  stallion  in  as  sound  and  good  condition 
as  he  is  at  present." 

A  proper  constructlfm  of  these  words  is 
tbat  the  horse  to  be  furnished  free  of  charge 
shall  be  a  60  per  cent  foal-getter.  He  shall 
be  a  Perchmm,  and  In  all  respects  shall  be 
of  the  same  value  as  the  horse  sold  if  that 
horse  had  been  a  60  per  cent  foal-gettw. 

[4]  4.  The  Jury  was  InsUnicted  <w  the  the- 
ory tbat  the  only  right  the  defendants  had  on 
a  breach  of  the  warranty  was  to  return  the 
horse  and  obtain  another  in  its  plao&  We 
do  not  think  that  Is  the  law  In  this  state. 
Warranties  of  a  nature  similar  to  this,  with 
a  provision  fbr  tbe  return  of  the  horse,  have 
often  been  before  the  courts  In  a  nnmbn  at 
the  states.  The  decisions  of  the  courts  on 
tbe  remedy  of  a  purchaser  of  a  horse  with  a  - 
warranty  like  the  one  In  question  are  In  con- 
flict. Among  those  holding  that  the  remedy 
Is  not  exclusive  are:  Hallowell  v.  McLengh- 
lin  Bros..  136  Iowa.  270.  lU  W.  420;  Den- 
ver Horse  importing  Co.  v.  Shafer,  5S  Colo. 
376,  147  Pac.  367;  Bracken  et  al.  v.  FldeUty 
Trust  Co.,  42  OkL  118,  141  Pac.  6,  L.  R.  A. 
1915B,  1216;  Voris  v.  Gage  (Okl.)  149  Pac. 
160;  Lolssean  v.  Gates  et  al.,  31  S.  D.  227, 
140  N.  W.  258,  Ann.  Cas.  1916D,  1167;  30 
A.  ft  EL  Encycl.  of  L.  195;  35  Qya  436;  note, 
12  L.  It  A.  (N.  S.)  540.  541. 

In  Hickman  v.  Richardson,  02  Kan.  716, 
142  Paa  964,  after  passing  upon  the  warran- 
ty of  a  stallion  sold  as  follows:  "If  the  said 
stallion  should  fall  to  be  a  satisfactory  sure 
breeder  with  the  above  treatment  we  agree 
to  take  said  stallion  bade,  and  the  said  Camp- 
bell and  Richardson  agree  to  acc^t  another 
imported  Perclieron  stallion  of  equal  value 
in  his  place,"  etc.,  holding  that  the  power  to 
return  the  horse  under  the  contract  was  the 
purchaser's  exclusive  remedy,  this  court  said: 

"Cases  will  be  found  where  the  purchaser  ia 
given  the  privilege  of  rctoming  the  property 
within  a  certain  time  if  it  prove  unsatisfactory, 
but  where  he  makes  no  agreement  that  be  will 
pursue  that  remedy.  In  such  cases  it  is  held 
that  the  privilege  to  return  the  property  is  bat 
a  cumulative  remedy."  (Page  722  of  02  Kan., 
page  066  of  142  Pac) 

We  bold  that,  under  the  warranty  given 
the  defendants  In  this  case,  they  were  not 
confined  to  the  single  remedy  of  returning 
the  horse  after  his  failure  to  fulfill  the  war- 
ranty. The  authorities  on  both  sides  of  this 
question  are  collated  in  a  note  to  GO  L.  R. 
A.  (N.  S.)  774-778.  The  plalnOCT  by  bis  con- 
doct  as  disclosed  by  the  evidence,  In  insist- 
ing that  the  horse  should  be  returned  to 
Partridge,  and  In  refusing  to  furnish  another 
that  would-  fulfill  the  warranty,  has  proba- 
bly waived  his  right  to  insist  on  a  return  of 
the  horse  sold  by  him.  Peight  v.  Thisler,  84 
Kan.  XS5, 114  Pac.  240.  However,  this  should 
be  determined  by  the  Jor^  under  pn^er  In- 
struction. 
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[B1  6.  The  defendants  offered  evidence  to 
show  the  eo6t  of  feeding  and  caring  for  the 
stallion  as  an  Item  of  damage  sustained  by 
theoL  This  was  excluded.  Under  Hostetler 
V.  Bartholomew,  supra,  this  was  a  proper 
item  of  damiage,  and  the  evidence  was  ad- 
missible. This  question  should  have  bera 
submitted  to  the  jury. 

[t]  6.  The  defendants  contend  that  the 
court  committed  error  in  denying  their  mo- 
tion for  judgment  notwithstanding  the  ver^ 
diet.  We  do  not  assent  to  this  proposi- 
tion. Under  the  evidence  there  were  mat- 
ters that  the  Jury  must  determine  under 
proper  instructions. 

We  do  not  agree  with  the  defendants  in 
the  other  matters  presented. 

The  Judgmrat  Is  reversed,  and  a  new  trial 
directed.  AIL  the  Jnstloes  concur. 

OUTCAULT  ADTBRTISING  OO.  r.  H.  G. 
WAI/ENEB  HBROANTILB  CO. 
(No.  19707.) 
(Supreme  Court  of  Kansas.   Dec.  11,  1916.) 

(BpOahua  by  <A«  OwrtJ 

BviDBNCE  <g=5443,  457—  Coktbacts  —  Pabol 

BvioKNCE— Defense. 

In  an  action  upon  a  written  contract  to  ac- 
cept and  pay  for  ttie  use  of  articles  described  as 
"Outeault  Service  De  Luxe"  cuts,  although  the 
defendant  is  entitled  to  introduce  parol  evidence 
to  show  the  meaning  ascribed  to  the  quoted 
phrase  by  the  agent  who  represented  the  plain- 
tiCT  in  the  making  of  the  contract,  a  defense  can- 
not be  made  on  the  ground  of  the  breach  of  an 
oral  promise,  made  by  such  a^ent  as  a  part  of 
the  agreement,  that  his  principal  would  revise 
advertising  matter  to  be  suggested  by  the  de- 
fendant, unless  it  was  to  be  used  as  copy  for 
the  cuts  referred  to. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  SS  2048-2051,  2104,  2107,  2108;  Dec 
Dig.  «=>443,  457.] 

Appeal  from  District  Court,  Barber  County. 

Action  by  the  Outeault  Advertising  Com- 
pany against  the  H.  O.  Waltner  Mercantile 
Comi»Bny.  From  Judgment  for  defendant, 
plaintiff  appeals.  Reversed. 

Samuel  Orlffin,  of  Medicine  Lodge,  for  ap- 
pellant. Seward  L  Field,  of  Medicine  Lodge, 
for  appellee. 

MASON,  J.  H.  G.  Waltner  MercanUle 
Company  entered  Into  a  written  contract 
with  the  Outeault  Advertising  Company,  In 
the  form  of  an  order,  the  following  being  the 
portion  material  for  present  purposes: 

"For  one  year  beginning  February  1,  1910, 
ship  us  at  our  expense,  your  Outeault  Service 
De  Luxe,  consisting  of:  12  Outeault  Service 
De  Luxe  (6  column)  cut  for  each  week,  40  Out- 
eault Service  De  Luxe  (4  column)  cut  for  each 
week.  1  Font  Type. 

"We  (or  I)  agree  to  pay  yon  net  cash  month- 
ly at  the  rate  of  $3.00  per  week." 

Tile  mercantile  company  made  payments 
for  two  months  only,  and  the  advertising 
company  brought  action  for  the  balance.  The 


defendant  resisted  payment  on  the  gronod 
that  the  plaintiff  had  failed  to  comply  with 
the  contract  on  Its  part  A  verdict  was  re- 
turned for  the  defendant,  on  which  judg- 
ment was  rendered,  and  the  plaintiff  appeals. 

A  reversal  is  asked  on  the  ground  that  the 
court  erred  in  allowing  oral  evidence  of 
promises  on  the  part  of  the  plaintiff  not  lu- 
cluded  or  referred  to  in  the  writing,  and  hi 
instructing  the  jury  that  If  such  promises 
were  made  and  not  kept,  the  defendant  was 
Justlfled  In  repudiating  the  contract.  The 
written  agreement  calls  for  the  furnishing  of 
certain  "cuts"  and  appears  to  be  free  from 
obscurity  or  ambiguity  except  as  to  the  mean- 
ing of  the  terms  by  which  they  were  de- 
scribed. The  phrase  "Outeault  Service  De 
Luxe"  obviously  had  a  local  or  trade  mean- 
ing, given  it  by  the  plaintiff,  and  of  course 
the  defendant  was  entitled  to  show  the  state- 
ments made  In  that  regard  by  the  agent  with 
whom  it  dealt;  this  being  necessary  to  make 
the  description  intelligible.  4  Wtgmore  on 
Bvldence,  {  2465.  This  was  the  principle  up- 
on which  the  court  acted,  and  much  of  the 
evidence  admitted  was  within  Its  operatioD. 
But  the  defendant  was  allowed  to  show, 
among  other  things,  that  the  agent  represent- 
ed that  his  company  would  Inspect,  criticize, 
and  correct  advertisements  offered  or  suj^est- 
ed  by  the  defendant,  and  that  the  plaintitT 
Allied  to  do  so.  And  the  jury  were  charged 
that  such  failure  was  a  breach  of  the  con- 
tract An  agreement  to  revise  advertisiJig 
matter  prepared  by  the  plaintiff  (unless  It 
was  to  be  used  as  copy  for  the  cuts  referred 
to,  and  this  is  not  Indicated)  seems  to  lie 
wholly  outside  the  field  covered  by  the  writ- 
ten contract,  and  the  allowance  of  a  defease 
on  this  ground  must  be  regarded  as  preju- 
dicial error. 

The  Judgment  la  reversed  for  further  pro- 
ceedings in  accordance  herewith.  All  the 
Justices  concurring. 


(96  Kan.  SB) 
MARTIN  V.  CITY  OF  COLUMBUS.* 
(No.  20247.) 
(Supreme  Court  of  Kansas.   Dec  U.  191&) 
(89ttdbu»  by  Ike  Owrt.) 

MUNICIPAI.  COBPOBATIONS  <&=>823  —  SpKCIAIi 

Findings— Gkneral  Veboict. 

When  special  findings  of  fact  in  a  personal 
injury  case  acquit  the  defendant  of  liability  on 
the  sole  ground  on  which  the  plaintiff  might  ban 
recovered  under  his  petition,  the  special  findings 
cannot  be  reconciled  with  a  general  verdict  for 
the  plaintiff,  and  the  defendant  is  entitled  b> 
judgment  on  the  special  findings. 

[Ed.  Note.— For  other  cases,  see  Monkipil 
Corporations,  Cent  I>ig.  f|  1763-1706;  Deb 
Dig.  «=>S23J 

Johnston,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  Ralph  B.  Martin  against  the  Gty 
of  Columbus.  From  a  Jadgment  for  plaintiff 
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defendant  aifpeals.  Berened  and  remand- 
ed, with  directions. 

Al  F.  Williams  and  Skldmore  &  Walker, 
all  of  Golombos,  for  appellant.  Cliarles  Ste- 
pb«i8  and  O.  A.  HcNeUlj,  botb  of  Columbus, 
for  appellee. 

BUBCH,  X  The  action  was  one  for  dam- 
age resaltlng  from  personal  Injuries  sus- 
tained throu^  neglect  of  the  dty  to  repair 
Its  streets.  A  general  verdict  was  returned 
for  the  plaintlfl.  With  the  verdict  the  Jury 
returned  special  findings  of  fact  The  de- 
fendant moved  for  judgment  In  Its  ftiTor  on 
the  special  findings.  The  moticm  was  denied, 
and  the  defendant  appeals. 

As  the  result  of  a  previous  trial,  Judgment 
was  entered  for  the  plaintiff.  On  appeal  the 
Judgment  was  reversed  for  failure  of  proof 
to  sustain  a  material  allegation  of  the  peti- 
tion. Martin  v.  City  of  Columbus,  93  Kan. 
79.  143  Paa  421.  The  petition  is  abstracted 
in  the  former  opinion.  After  the'  cause  was 
remanded,  the  statute  of  limitations  pre- 
vented any  amendment  which  would  change 
the  nature  of  the  cause  of  action.  It  is  snf- 
fl<dent  for  present  purposes  to  eay  that  Maple 
avenue,  In  the  dty  of  Columbus,  extends  east 
and  west.  It  Is  crossed  by  Florida  avenue, 
which  extends  north  and  south.  Along  the 
south  side  of  Maple  avenue  a  stone  cross- 
walk was  laid  across  Florida  avenue.  Sev- 
enteen and  one-half  feet  north  of  the  stone 
crossing  was  a  wooden  culvert  The  culvert 
was  33  feet  long.  Just  south  of  the  culvert 
and  near  Its  west  portion,  the  ground  was 
sonken  and  low.  The  traveled  way  In  Flori- 
da avenue  was  a  little  wider  than  the  ordi- 
nary vehicle,  about  10  feet  wide.  The  peti- 
tion alleged  that  at  the  place  used  by  the 
traveling  public  the  stone  crossing  stood 
about  8  Inches  higher  than  the  general  level 
of  the  street  on  the  north  side  of  and  ad- 
jacent to  the  stone  crossing.  Whether  or 
not  the  stone  crossing  west  of  the  traveled 
way  was  higher  than  the  general  level  of 
the  street  there  was  not  stated.  The  negli- 
gence <^arged  was  in  maintaining  the  low 
place  Just  south  of  the  culvert  and  the  high 
place  at  the  Btone  walk.  No  negligence  was 
charged  respecting  the  condition  of  the  stone 
walk  west  of  the  traveled  way.  The  plain- 
tiff was  chief  of  the  dty  fire  department  and 
was  making  a  run  to  a  fire  in  a  fire  wagon 
drawn  by  horses.  The  horses  were  driven 
west  on  Maple  avenue  at  a  rate  of  speed 
proper  on  such  occasions.  The  plaintiff  Iq 
doe  time  directed  the  driver  to  turn  south 
Into  Florida  avenue,  which  the  driver  did. 
Wbile  going  in  a  southwesterly  direction  into 
Florida  avenue,  the  west  wheels  of  the  wag- 
on dropped  Into  the  low  place  Just  south  of 
the  west  part  of  the  culvert,  the  left  wheels 
of  the  wagon  struck  the  projecting  stone 
walk,  the  wagon  was  turned  over  on  its 
right  side,  and  the  plaintiff  was  Injured. 

From  the  language  of  the  petition,  the  ar- 


gument of  counsel,  And  portions  of  the  pro- 
ceedings, the  court  concluded,  when  the  case 
was  here  before,  that  the  petition  should  be 
Interpreted  to  charge  that  the  impact  of  the 
east  wheels  of  the  wagon  upon  the  stone 
walk  caused  the  wagon  to  overturn.  The  de- 
pression Just  south  of  the  culvert  into  which 
the  west  wheels  dropped  did  not  overbalance 
the  wagon.  It  merely  created  a  condition 
which  made  the  striking  of  the  stone  walk 
by  the  east  wheels  the  effident  cause.  As 
the  first  opinion  stated,  the  existence  of  the 
depression  accentuated  or  ma4e  more  dan- 
gerous the  protruding  stone  walk  in  the 
beaten  track  whi<di  the  east  wheels  passed 
over. 

"That  is,  that  the  right  wheels  falling  to  a 
lower  level  in  this  depression,  the  left  wheels  im- 
mediately striking  the  crosaing  gave  the  vehicle 
a  wrench  or  turn  by  which  It  was  overturned." 
Martin  v.  City  of  Columbus,  93  Kan.  79,  83, 
143  Pac.  421,423. 

In  a  petition  f<Hr  a  rehearing  filed  after  the 
first  decision  was  rendered,  the  plaintiff 
made  no  complaint  of  this  interpretation. 
No  complaint  Is  now  made  of  the  court's  for- 
mer interpretation  of  the  petition.  On.  the 
other  hand,  as  will  appear  later,  the  plain- 
tiff still  argues  that  the  striking  of  the  east 
wheels  against  the  stone  walk  was  the  proxi- 
mate cause  of  the  Injury,  so  that  there  Is 
no  dispute  about  the  matter. 

At  the  first  trial  the  Jury  returned  the  fol- 
lowing spedal  finding  of  fact: 

"Q.  12.  Were  the  wheels  on  the  east  or  left- 
hand  side  of  the  wagon  off  the  ground  and  in 
the  air  at  the  time  the  wagon  passed  over 
the  sidewalk  crosslnjr?  Answer:  Don't  know." 
Former  opinion,  93  Kan.  84. 143  Paa  423. 

At  the  last  trial  the  plaintiff  and  the  de- 
fendant each  submitted  to  the  Jury  a  ques- 
tion relating  to  the  same  subject.  Those 
questions  and  the  answers  returned  by  the 
Jury  ftrflow: 

"(6)  Did  either  of  the  east  wheels  of  the  fire 
wagon  strike  a  high  part  of  the  crosswalk  and 
cause  the  Wagon  to  turn  over?  Answer:  Don't 
know. 

"{&)  Were  the  wheels  on  the  east  or  left  side 
of  the  wagon  oS  the  ground  and  hi  the  air  at 
the  time  the  wagon  passed  over  the  lidewalk 
crossing?  Answer:  Don't  know." 

These  questions  related  to  the  fundamental 
subject,  the  proximate  cause  of  the  Injury 
stated  in  the  petition.  To  recover  at  all,  the 
plaintiff  was  obliged  to  prove  that  his  Injury 
resulted  proximately  from  the  cause  stated  tn 
the  petition.  The  uniform  answers,  "Don't, 
know,"  mean  that  the  plaintiff  fitlled  to  es- 
tablish the  ground  of  recovery  upon  which  he 
based  his  action.  The  legal  effect  of  the 
answer  to  the  question,  *T>id  dther  of  the 
east  wheels  of  the  fire  wagon  strike  a  high 
part  of  the  crosswalk  and  cause  the  wagon 
to  turn  over?"  Is  precisely  the  same  as  if 
it  were,  "No."  The  general  verdict  cannot  be 
based  on  the  ground  of  recovery  stated  in  the 
petition,  because  the  Jury  found  spedally 
against  the  plaintiff  on  that  subject.  Unless 
based  on  a  ground  of  recovery  stated  In  the 
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petition,  the  verdict  cannot  be  upheld.  Con- 
sequently, the  flndlDgs  of  fact  and  the  general 
verdict  In  favor  of  the  plaintiff  capnot  be 
reconciled.  When  the  general  verdict  and 
the  8i)eclal  flndlngs  of  fact  In  any  case 
are  contradictory,  the  statute  declares  the 
special  flndings  shall  control.  All  this  is 
elementary  law,  and,  sinie  the  special  find- 
lags  under  consideration  cover  a  vital  Issue 
— the  cause  of  the  Injury — and  are  against 
the  plaintiff,  he  is  defeated. 

There  were  other  flndings  of  the  jury. 
They  were  to  tbe  fOU^wlng  effect:  The  team 
was  running  at  the  time  tbe  tnm  was  made 
Into  Florida  avenue  and  when  the  stone  walk 
was  crossed.  The  team  did  not  go  beyond  the 
cmter  of  FlOTida  avaioe  in  Uaple  avenue 
hvton  tnniiiig  sontb,  and  was  not  going  di* 
rectly  sontb  at  the  time  the  atwie  walk  was 
crossed,  but  traveled  west  of  sontb  after  the 
tnm  was  made.  When  tbe  tarn  was  made, 
the  left-hand  or  east  wheels  left  the  ground, 
and  the  wagon  tnmed  np  <»i  the-  tight-band 
or  west  wheels.  The  veed  tst  the  team  was 
reduced  because  of  making  the  tnm,  and  tbe 
east  wheels  of  the  wagon  settled  back  toward 
the  ground  after  they  raised  from  tbe  ground 
on  the  turn.  Tbe  north  side  of  tiie  stone 
crossiiig  was  from  2  to  8  inches  above  the 
ground.  Tbe  west  wheels  of  the  wagon  pass- 
ed  ov^  the  stone  walk  from  IS  to  24 
inches  west  of  the  traveled  way.  The  right- 
hand  singletree  broke  when  the  wheel  struck 
the  walk.  The  wagon  was  not  overturned 
because  of  the  abrapt  turn  or  the  negligence 
of  tbe  driver,  and  tbe  wagon  would  have 
turned  over  if  the  team  bad  been  slowed 
down  to  proper  speed  when  the  tum  was 
made  and  when  the  w^on  passed  ovw  tbe 
crossing. 

Tbe  district  court  denied  the  motion  for 
judgment  because  It  held  the  special  flndings 
to  be  Inconsistent  with-  each  other.  This 
ruling  was  made,  the  court  said,  because  of 
the  Interpretation  given  by  this  court  to 
flnding  No.  12  returned  at  the  first  trial, 
which  flnding  was  to  the  same  effect  aa  tbe 
two  findings  numbered  6  returned  at  the 
second  trial.  The  interpretation  given  find- 
ing No.  12  in  the  former  opinion  was  that 
It  negatived  the  proximate  cause  of  the  In- 
Jury  stated  In  the  petition.  That  Interpreta- 
tion was  correct  and  is  tbe  same  as  must  now 
be  given  to  the  two  findings  numbered  6. 
There  Is  no  intimation  in  the  former  opinion 
that  the  special  findings  returned  at  the 
first  trial  were  Inconsistent  with  themselves, 
and  tbe  reversal  was  not  based  on  that 
ground. 

The  defendant's  position  has  always  been 
that,  considering  the  speed  of  the  team,  the 
turn  was  made  too  abruptly,  the  east  wheels 
rose  in  the  air,  never  settled  bacli,  and,  as 
the  team  took  a  southerly  course  down 
Florida  avenue,  the  wagon  went  on  over. 
When  his  [>etItion  was  drawn,  the  plaintiff, 
no  doubt,  understood  that  he  would  be 


obliged  to  meet  this  defense.  The  plaintiff 
and  his  witnesses  testified  that  tbe  wagon  did 
tilt,  both  juries  found  sucb  to  be  the  fact, 
and  there  Is  no  doubt  about  it  If  ttUs 
initial  lifting  of  the  east  side  of  the  wagoc 
wben  the  turn  was  made  were  not  arrested 
in  some  way,  the  plaintiff  had  no  case  agaimit 
the  dty.  The  plaintiff's  explanation  was 
that  the  east  wheels  settled  back  toward  the 
ground.  Tbls  settling  back  process  necessari- 
ly occurred  while  the  team  was  galloping  on, 
so  the  depression  Just  south  of  the  culvert 
was  minimized  to  a  mere  condition,  and  tbe 
right  to  recover  was  staked  on  the  fact  that 
the  east  wheels  struck  the  precipice  pre- 
sented by  the  north  side  of  the  stone  walk 
in  tbe  traveled  way.  There  was  evidence 
that  the  east  wheels  did  not  settle  back  at 
all,  and  evidence  that  they  did  settle  back. 
In  tbelr  special  findings  tbe  jury  went  with 
the  plaintiff  all  the  way  to  the  stone  walk, 
bnt  they  did  not  know  whether  the  east 
wheels  were  in  the  air  or  not  trtien  tbe  walk 
was  retched,  and  did  not  know  whether  fb» 
east  wheels  strack  tbe  walk  or  not.  This 
court  is  unable  to  detect  any  Inconsistency 
whatever  In  tbe  findings. 

The  only  Inconsistency  tn  the  special  ll&dr 
ings  which  the  plaintiff  is  able  to  suggest 
is  indicated  in  tbe  foUowlng  extracts  from 
his  brief: 

"In  other  words,  the  Jury  by  its  aosweis 
found  dat  the  speed  of  tbe  team,  the  acts  of  the 
driT«r,  or  tbe  character  of  tbe  turn  aa  alleged 
by  defendant,  bad  nothing  to  do  with  the  wngoa 
turning  over;  that,  after  the  east  wheels  raised 
from  the  ground  at  the  tum,  they  settled  back 
again  as  they  went  toward  the  crcwswalk,  bat 
tbey  didn't  know  whether  the  east  wheds  ttroA 
the  walk.  We  ask.  in  the  name  of  coounon 
Beose,  if  the  tip  was  not  enough  to  tarn  it 
over  out  at  the  turn  on  the  north  side  of  Maple 
street,  and  the  wheels  settled  back  aa  the 
went  from  there  on  its  60-foot  journey  to  tlie 
crosswalk,  what  did  ton  tbe  wagm  otct,  it  it 
was  not  tbe  contact  between  the  east  wheels  and 
the  walk?" 

"We  think  the  material  Question  was  nibinit- 
ted  to  the  jury  when  it  was  asked  whether  or 
not  the  east  wheels  settled  back  after  the  tum* 
and  there  is  involved  in  this  qoestion  and  aniwer 
the  very  substance  of  the  question  and  answer 
numbered  6.  Wben  findinni  No.  6  are  read  in 
the  liebt  of  the  answer  to  pudntifl's  special  ques- 
tion No.  2  [that  the  east  wheels  did  settle  back], 
the  force  of  thdr  answer.  Don't  know,*  to  qura- 
tion  numbered  6,  is  destroyed,  and  especiall7 
when  this  is  considered  in  uie  light  of  the  geo- 
eral  verdict  and  common  logic— the  law  of  gn^ 
ity." 

This  la  merely  an  argum«it  on  the  welgbt 
of  the  evidence  relating  to  the  disputed  quea- 
tlon  of  how  mudi.  If  any  at  all,  the  east 
wheels  settled  back  after  they  were  thrown 
into  the  air  at  tbe  turn.  Doubtless  the 
same  argument  was  made  to  both  juries, 
whose  findings  have  t>eeu  brou^t  to  this 
court  by  appeal.  If  so,  the  argument  con- 
vinced neltber  one.  Both  Juries  refused  to 
find  that  the  east  wheels  were  on  the  ground, 
or  near  enough  to  the  ground  to  strike  the 
projecting  stone  walk,  when  the  wagon 
reached  the  walk.  Beading  the  flndings  to* 
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gether,  they  are  that,  after  the  east  wheels 
were  thrown  Into  the  air,  they  settled  back 
some,  bat  not  far  enough  to  touch  the  ele- 
vated stone  walk  when  the  wagon  passed 
over  It 

The  plaintiff  dtes  the  decisions  relating 
to  Inconsistency  between  special  findings, 
conflict  between  special  findings,  and  the 
general  verdict,  and  the  duty  of  the  court 
when  dealing  with  those  subjects.  The  court 
is  very  familiar  with  the  decisions  and  the 
doctrines  they  estabUah.  Special  attention 
is  called  to  the  cases  of  A.,  T.  &  Santa  F6 
R.  Co.  T.  Campbell,  16  Kan.  200,  and  Mo. 
Pac  Ry.  Co.  v.  Holley,  80  Kan.  465,  1  Pac 
130.  They  presented  questions  arising  in  the 
general  field  of  the  law  which  embraces 
special  fliifilfigw  and  the  duty  of  the  court 
concerning  them,  but  questions  quite  differ- 
ent from  those  presented  here.  Here  the 
findings  are  few  and  simple.  Those  which 
determine  the  case  relate  to  one  of  the  'issu- 
able, essential,  and  principal  facts."  There 
la  no  suggestion  that  the  Jury  did  not  do 
Sts  best.  Two  Juries  have  encountered  the 
same  difficulty  and  have  arrived  at  the  same 
result  There  la  no  finding  of  fact  out  of 
harmony  with  the  findings  negativing  the 
allegation  of  the  petition  to  the  effect  that 
the  wagon  was  overturned  because  the  east 
wheels  struck  the  stone  walk.  That  was 
the  sole  ground  of  recovery  proposed  in  the 
petition,  and  findings  destroying  the  only 
ground  of  recovery  reUed  on  cannot  be  har- 
monized with  a  general  verdict  allowing  re- 
covery. 

If  the  court  were  to  speculate  about  the 
matter,  this  theory  of  the  general  verdict  sug- 
gests itself  which  harmonizes  in  iwint  of 
fact  with  the  special  findings.  The  wagon 
was  moving  In  a  southwesterly  direction, 
and  not  toward  the  south.  If  the  east  front 
wheel  of  the  wagon  were  on  the  ground,  or 
near  enongh  to  the  ground,  It  would  strike 
the  walk  slightly  ahead  of  the  west  front 
wheeL  The  evidence  did  not  prove  that 
this  occurred.  On  the  other  hand,  the  west 
wheel  did  strike  the  walk,  and  the  horse  on 
that  aide  broke  his  singletree.  With  the 
east  wheels  In  the  air  but  settling  back,  the 
west  wheels  dropped  into  the  depresEdon 
sonth  of  the  culvert  Almost  Immediately 
afterward  the  walk  was  reached.  The  cen- 
ter of  gravity  of  the  wagon  being  disturbed 
and  t>eing  thrown  to  the  west  toward  the 
line  of  the  west  wheels,  which  were  carry- 
ing all  the  weight,  the  momentum  of  the 
wagon  was  great  enongh  to  carry  it  over  on 
Its  right  Bide  when  the  arresting  Impact  of 
the  west  front  wheel  with  the  walk  occar- 
red.  With  the  soundness  of  this  theory  the 
oonrt  Is  not  concerned.  It  is  merely  sug- 
gested by  way  of  explanation  of  the  general 
verdict  when  read  with  the  special  findings. 

If  based  on  the  theory  suggested,  the  gen- 
eral verdict  cannot  stand.  As  pointed  out 
In  the  former  opinion,  there  was  no  charge 
in  the  petition  tliat  the  street  was  defective 


west  of  the  traveled  way  where  the  west 
wheels  struck  the  walk.  The  only  negligent 
obstruction  created  by  the  stone  walk  was 
located  at  the  place  where  the  east  wheels 
passed  over  it;  that  is,  where,  according 
to  the  findings,  the  east  wheels  did  not  strike 
It  The  plaintiff  still  contends  that  the 
earth  was  solid  and  fiuah  with  the  walk 
where  the  west  wheels  passed  over  it  Wit- 
nesses tesUfied  to  this  condition.  There  was, 
however,  some  evidence  that  the  walk  pro- 
jected a  little  above  the  surface  of  the 
ground,  and  this  evidence  doubtless  lies  at 
the  basis  of  the  answer,  "When  the  wheel 
struck  the  walk,"  given  by  the  Jury  to  the 
question,  "What  caused  the  right  singletree 
to  breakr'  Of  course,  the  Jury  referred  to 
the  right  wheel,  because  they  refused  to  say 
that  either  left  wheel  touched  the  wait. 
Whether  the  earth  were  fiush  with  the  walk 
where  the  right  wheel  struck,  or  not,  no  neg- 
ligence was  charged  respecting  the  condition 
of  the  street  at  that  place.  The  dty  has 
never  been  called  upon  tx>  defend  the  con- 
dition of  the  street  at  that  place,  and  no 
complaint  is  now  made  of  the  condition  of 
the  street  at  tbiat  place. 

The  result  of  the  foregoing  is  that  the 
suggested  theory  of  the  general  verdict  car- 
ries It  outside  the  issues.  The  fact  that  no 
negligence  was  charged  or  la  relied  on  with 
respect  to  the  walk  or  street  where  the  right 
wheel  passed  over  the  walk  precludes  recov- 
ery on  that  ground:  Negligence  In  maintain- 
ing the  depression  south  of  the  culvert  was 
not  charged  in  the  petition  either  as  an  inde- 
pendent or  as  a  proximate  cause  of  injury, 
and  is  not  relied  on  either  as  an  independ- 
ent or  as  a  proximate  cause  of  injury.  Tills 
depression  was  described  as  "a  swag,"  a 
sway  between  the  culvert  and  the  walk 
which,  when  the  right  hand  wheels  went 
Into  it,  helped  to  make  the  stone  walk  pre- 
sent itself  as  a  dangerous  obstruction  to  the 
left  band  wheels.  The  efficient  cause  of  the 
accident  was  placed  at  the  walk  and  in  front 
of  the  left-hand  wheels,  not  back  at  the 
south  side  of  the  culvert  and  in  front  of 
the  right-hand  wheels,  and  the  Jury  could 
not  put  into  the  case  a  ground  of  liability 
which  the  plaintiff  did  not  put  into  it.  Be- 
sides tills,  as  the  former  opinion  stated: 

"Any  negligeDce  of  the  city  in  allowing  the  al- 
leged depression,  just  south  of  and  near  the  west 
end  of  the  culvert;  to  remain,  over  which  the 
right  wheels  passed,  is  not  material  unless  a  col- 
lision with  the  crossing  by  the  left  wheels  occuo 
red.  Such  Diligence,  if  any,  was  unrelated 
to  the  catastrophe,  since  it  is  contended  tliat  it 
was  tiie  collision  of  the  left  wheels  tliat  caused 
it"  03  Kan.  86. 14S  Paa  424. 

Whatever  the  theory  of  the  general  ver- 
dict It  resta  on  something  else  than  the 
cause  of  injury  stated  in  the  petition,  and 
the  special  findings'  acquit  the  defendant  of 
liability  on  the  only  ground  on  which  the 
plaintiff  might  recover;  therefore  the  de- 
fendant Is  entitled  to  Judgment  McBeth  v. 
Railway  Co^  86  Kan.  864.  148  Pac.  621; 
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Adams  T.  Railway  Co.,  93  Kan.  475,  144 
Pac  999;  JoUiff  r.  BaUway  Co.,  88  Kan. 
758,  129  Pac.  1178.  In  the  Adams  Case  the 
special  findings  acquitted  the  defendant  or 
tbe  negligence  charged,  and  disclosed  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence; therefore  tbe  defendant  was  enti- 
tled to  judgment  on  two  grounds.  Either 
one  waa  enough.  In  the  McBeth  Case,  a 
finding  of  negligence  not  charged  or  prored 
acquitted  the  defendant  of  the  negligence 
charged,  and  because  so  acquitted  the  de- 
fendant fwas  entitled  to,  Judgment  The 
Jolllff  Case  Is  quite  conclusive.  In  order  to 
recover,  the  plaintiff  In  that  case  was  re- 
quired to  prove  that  lights  were  out  because 
in  bad  condition,  and  not  merely  because 
they  were  not  turned  on.  When  asked  to 
state  whether  the  lights  were  out  of  order, 
or  whether  they  were  In  order  but  were  not 
turned  on,  the  Jury  answered  there  was  no 
evidence  to  show  why  they  were  not  burning. 
The  court  quoted  the  rule  as  it  was  stated 
In  the  second  paragraph  of  the  syllabus  of 
the  early  case  of  Morrow  et  aU  T.  Com'ra  of 
Saline  County.  21  Kan.  484 : 

"Where  to  a  question  the  jury  respond,  'We 
don't  know,'  or  in  any  like  manner,  such  an  an- 
swer is  tantamount  to  a  simple  denial;  for,  if 
from  the  testimony  the  jury  do  not  know  wheth- 
er an  alleged  fact  exists,  it  follows  that  the  tes- 
timony does  not  show  that  it  exists,  and  there- 
fore for  the  purposes  of  the  case  it  does  not  ex- 
ist." 

It-  was  then  held  that  a  special  finding  of 
failure  of  proof  concerning  a  fact  essential 
to  recovery  precludes  recovery  and  Judgment 
was  ordered  on  the  special  finding  notwith- 
standing a  general  verdict  In  favor  of  the 
plaintiff  had  been  rendered. 

"Here  the  plaintiEE  was  required  to  show  to  the 
satisfaction  of  the  jury  that  the  reason  why  the 
lights  in  the  shop  were  not  burning  at  tbe  time 
of  his  injury  was  because  they  were  out  of 
order,  and  not  simply  because  they  were  not 
tamed  on.  Tbe  jury  found  that  this  fact  was 
not  proved,  and  the  finding  Is  fatal  to  a  recov- 
ery.'' Jolllff  V.  Railway  Co.,  88  Kan.  758,  761, 
129  Paa  1178,  1179. 

So  here.  When  the  cause  was  returned  to 
the  district  court,  it  was  letarned  with  an 
authoritative  Interpretation  of  the  allega- 
tlcms  of  the  petition,  binding  on  the  trial 
court  and  the  trial  Jury.  That  interpretation 
colDclded  with  the  plaintiff's  own  theory  of 
his  case,  and  was  that  the  depression  south 
of  the  culvert  was  inconsequential  unless 
tbe  east  wheels  of  tbe  wagon  struck  the 
crosswalk,  and  that  the  striking  of  the  cross- 
walk by  the  east  wheels  of  the  wagon  con- 
stituted the  proximate  cause  of  the  injury. 
Proof  of  the  fact  that  the  east  wheels  of 
the  wagon  struck  the  crosswalk  was  indis- 
pensable to  recovery.  The  plaintiff  failed 
to  establish  tbe  fact,  and  the  Jury  so  found 
by  a  special  finding  which  the  statute  de- 
clares superior  to  the  general  verdict  The 
finding  is  fatal  to  recovery. 

The  plaintiff  says  that,  if  the  defendant  be 
entitled  to  Judgment  now,  It  was  entitled  to 
Judgment  when  tbe  case  was  here  before, 


I  but  that  when  the  case  was  here  before  a 
new  trial  was  ordered.  A  motion  by  the 
defendant  for  Judgment  on  the  special  find- 
ings was  presented  by  tbe  former  appeal. 
No  reference  to  it  Is  contained  in  the  former 
opinion.  It  is  not  now  necessary  to  give 
the  reasons  which  led  the  court  to  omit  men- 
tion of  the  motion  In  the  opinion  and  to 
grant  a  new  trial.  If  the  court  simply  ig- 
nored  the  motion  and  gave  tbe  plaintiff  an- 
other opportunity  to  prove  his  case,  he  ot^t 
not  to  complain.  There  can  now  be  no  Jus- 
tification for  continuing  the  litigation. 

The  Judgment  of  the  district  court  is  re- 
versed, and  tbe  cause  is  remanded,  with  in- 
struction  to  enter  Judgment  for  the  defend- 
ant on  the  special  findings  of  fact 

MASON,  PORTER,  WEST,  MABSHALL. 
and  DAWSON,  JJ.,  concnrring. 

JOHNSTON,  C.  J.  (dissenting).  In  my  view 
the  most  that  can  be  said  against  the  verdict 
of  the  Jury  Is  that  some  of  the  spedal  find- 
ings are  apparently  inconsistent  with  it 
That  is  a  ground  for  setting  it  a^de,  but  not 
for  rendering  a  Judgment  for  the  defendant 
notwithstanding  the  general  finding  for  plain- 
tiff. By  the  verdict  the  Jury  determined 
every  question  in  the  case  in  favor  of  plain- 
tiff outside  of  the  facts  specially  found  that 
may  be  inconsistent  with  It  The  plalntUC 
alleged  that  tbe  city  was  n^llgent  not  only 
in  allowing  the  crosswalk  to  be  too  high,  but 
also  in  leaving  a  bole  or  sunken  place  be- 
tween the  crosswalk  and  a  culvert,  a  space 
of  17  feet  towards  the  north,  and  in  falling 
to  repair  the  culvert  and  fill  the  low  and 
unsafe  place.  There  was  evidence  tending 
to  show  that  the  depression  existed  in  the 
street,  as  well  as  that  the  walk  was  too 
high.  The  general  verdict  finds  that  both 
defects  existed  and  contributed  towards  the 
accident,  yet  In  the  face  of  the  general  ver- 
dict def^dant  insists  that  it  is  entitled  to 
judgment  because  there  is  no  affirmative 
special  finding  that  the  east  wheels  of  tbe 
wagon  struck  the  walk.  No  special  finding 
was  returned  as  to  the  cause  of  the  over- 
turning of  the  wagon,  and  the  jury  were  not 
asked  to'  find  the  si>eclfic  negligence  on  which 
they  based  their  verdict  The  Jury  were  in 
doubt  whether  the  east  wheels  struck  the 
walk  as  the  wagon  passed  orer,  but  defend- 
ant would  be  liable  If  the  wagon  was  over- 
turned and  the  plaintiff  injured  by  reason  of 
the  depression  in  the  street  whether  the  east 
wheels  struck  tbe  walk  or  not  They  did 
find '  that  the  east  wheels,  after  rising,  did 
settle  back  toward  tbe  ground ;  hot  they  were 
unable  to  say  whether  the  wheels  touched 
the  walk  as  tbe  wagon  passed  over.  They 
were  unable,  too,  to  say  that  the  wheels  did 
not  strike  the  walk,  and  yet  defendant  asks 
that  the  verdict,  which  finds  every  ftct  not 
negatived  by  a  special  finding,  be  ignored  as 
well  88  the  special  findings  that  the  accident 
was  not  the  result  of'the  excessive  speed. 
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the  abrupt  turn  of  the  wagon,  or  the  negli- 
gence of  the  driver.  It  asks  for  a  judgment 
although  no  special  finding  was  made  as  to 
what  overturned  the  wagon  nor  as  to  the 
epedflc  negligence  on  which  the  verdict  was 
rested.  There  are  reasons  for  contending 
that  the  verdict  should  be  set  aside  because 
of  inconsistency  of  the  -general  and  special 
findings;  but  a  Judgment  for  the  defendant 
should  not,  in  my  opinion,  be  ordered  as 
against  the  verdict  and  findings  In  favor  of 
plaintiff  upon  the  single  answer  of  the  Jury, 
"Don't  know,"  made  to  a  qnestlon  ttiat  Is 
not  necessarily  TltaL 

(M  Kan.  731) 

KANSAS  CITY  BREWERIES  CO.  t.  KAN- 
SAS CITY  et  aL    (No.  19736.) 
(Supreme  Court  of  Kansas.  Dec  11, 1916.) 

(SyUahuB  by  the  Court.) 

1.  Municipal   Cobporations  ^=:3l016~Ao- 
TiONfr— Pasties. 

A  city  of  the  first  class  has  capacity  to  sue 
and  be  sued. 

[Ed.  Mote.-— For  other  cases,  see  Hunidpa] 
^r^rationi^  Gent  Dig.  |  2189;  Dec;  Dig. 

2.  IHTOXICATUIO  Ii[<)UOBS  €=;9274— BxSTBAIIf- 

nia  Nuisancb—Cboss -Petition. 

A  croBS-petition  filed  by  a  defendant  city, 
which  cross-petition  states  that  the  plaintiff  is 
doing  certain  specific  acta,  wlilch  acts  are  in 
violation  of  the  intoxlcatlDk  liquor  laws  of  this 
state  and  the  ordinances  or  the  defendant  city, 
and  whidi  constitute  a  common  nnisance  as  de- 
fined by  the  law  of  the  state  and  the  ordinances 
of  the  dty,  and  aaks  for  an  injunction  against 
the  doing  of  these  acts,  states  a  cause  of  action. 

[Ed.  Vote. — For  other  cases,  see  Intoxicatinir 
Laquors,  Cent  Dig.  S  410;  Dec.  Dig.  «=3274.] 

3.  Intoxicatino  Liquobs  «=s3264  —  Ln)coB 

NUIBANCB— iNJITNcnON — PaBTIXS. 

An  action,  prosecuted  by  the  mayor  and 
the  chief  of  police  of  a  city  to  enjoin  and  abate 
a  liquor  nuisance,  must  be  prosecuted  by  them 
as  citizens  of  the  eonnty  and  In  the  name  of 
the  state. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  $  403 ;  Dec  Dig.  «=>264.] 

4.  iHTOXIOATINa    IdQUOBS    «»264— LlQUOB 

Nuisance— Injunction— Municipal  Cob- 

FOBATiona. 

Any  city  of  this  state  may  prosecute  an  ac- 
tion to  enjom  and  abate  an  intoxicating  liquor 
nuisance  operating  within  its  limits. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Uqnora,  Cent  Dig.  |  403;  Dec.  Dig.  0=»264.] 

5.  Intoxicatino  Liquobs  «b>260— Liquob 
Nuisance— "Place."' 

A  vehicle,  moving  about  from  one  place  in 
the  cit^  to  another  while  engaged  in  seUing  in- 
toxicatmg  liquors  in  violation  of  law  and  of 
the  ordinances  of  the  citr,  is  a  "place"  within 
the  meanine  of  section  4387  of  the  Creneral  Stat- 
utes of  190d  and  of  city  ordinances,  which  pro- 
hibit nuisances  as  defined  In  that  statute. 

[E^.  Not&^For  otber  cases,  see  Intoxicating 
I^oora,  Cmt  Dig.  {  899 ;  Dec.  Dig.  «s>260. 

For  other  definitiona,  see  Words  and  Phrases, 
First  and  Su^nd  Serus,  Place.] 

9»  CoMUEBCB  €=»14  —  "Abticlbs  ot  Intbb- 
ratb  Cohmebcb"— iNToxiCATiNa  Liquobs. 
Intoxicating  liquors  brought  into  this  state 
from  another  state,  and  Intended  by  those  who 


send  it  or  those  who  receive  it  to  be  used  in  vio- 
lation of  the  law  of  this  state,  are  not  articles 
of  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
(3ent  Dig.  H  80.  92;  Dec.  Dig.  1^14.] 

Appeal  txtm  District  Court,  Wyandotte 
CJounty. 

Action  by  the  Kansas  City  Breweries  Com* 
pany  against  the  City  of  Kansas  City,  Kao^ 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Reversed  in  part,  and 
affirmed  In  part 

B.  J.  Hisgbu  and  W.  H.  McCamlsb,  tmtb 
of  Kansas  <^t7,  tor  an)eUant&  T.  A.  Pol- 
lotft,  of  Kansas  City,  for  appellees. 

MARSHALL,  J.  The  court  snstalned  a. 
demurrer  to  the  defendants'  cross-petition. 
From  this  the  defendants  appeal.  The  plain- 
tiff commenced  the  action  to  obtain  an  in- 
junction against  the  defendants  to  restrain 
them  from  Interfering  with  the  plaintifTs 
Interstate  commerce  In  beer,  alleged  to  be 
sold  in  Missouri  to  residents  oC  gansas  Gl^, 
Kan.,  in  original  packages,  for  the  personal 
nse  of  the  Tendees,  d^rered  by  the  lOalntiff 
finm  Its  breweries  in  Missouri  to  cnstomers 
at  their  residences  in  tliat  city.  The  cross- 
petition.  In  substance,  alleges  that  the  plain- 
tiff Is  unlawfully  selling  and  d^vering  in- 
toxicating liquors  in  Kansas  dty.  Kan, ;  that 
it  is  taking  orders  in  that  for  intoxicat- 
ing liquors  to  be  delivered  therein,  and  mak- 
ing d^Twles  pursuant  to  andi  orders,  col- 
lecting the  purchase  iwlce  thereof  at  the  time 
of  delivery ;  that  these  things  are  done  with 
the  Intent  to  violate  the  ordinances  of  the 
dty ;  that  the  plaintiff  hauls  the  Intoxicatli^ 
liquors  Into  the  dty  for  sale  and  delivery 
on  vehides  with  beer  advertisements  thereon, 
and  with  the  cargoes  exposed  to  view ;  that 
under  the  pretense  of  engaging  In  interstate 
commerce  the  plaintiff  connived  at  and  as- 
sisted In  violating  ordinances  passed  to  sup- 
press the  traffic  in  Intoxicating  liquor;  that 
those  who  violate  such  ordinances  draw  their 
supply  of  intoxicating  liquor  from  these 
vehides;  that  the  distribution  of  intoxicat- 
ing liquors  in  the  dty  by  the  plaintiff  under 
Its  contracts  of  sale  is  a  violation  of  these 
ordinances  and  a  common  nuisance  under 
the  ordinance  which  prohibits  any  person 
from  maintaining,  or  assisting  In  maintain- 
ing, places  where  intoxicating  liquors  are 
sold  In  violation  of  law,  or  where  persons 
resort  for  the  purpose  of  drinking  Intoxicat- 
ing liquors  as  a  beverage,  or  where  Intoxicat- 
ing liquors  are  k^t  for  sale  or  delivery  ih 
violation  of  law;  that  the  plaintifTs  busi- 
ness is  conducted  as  a  common  nuisance — 
and  prays  that  the  plaintiff.  Its  agents,  ser- 
vants, and  employes,  be  restrained  and  en- 
Joined  from  carrying  on  the  business  of  dis- 
trlbutlng  intoxicating  liquors  within  the  dty. 
and  from  engaging  In  or  transacting  any 
business  within  the  state  of  Kansai^  and  from 
using  any  personal  [iroperty  in  this  state  for 
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the  pvtpoBe  of  distributing  IntoxlcaUng  liq- 
uors, and  fr<»n  In  any  way  Tiolatlng  any  of 
tb«  ordinances  of  tbe  clt7.  The  plaintiff 
demurred  to  the  defendants*  cross-petition 
on  the  following  grounds:  First,  that  the 
defendants,  and  neither  of  them,  have  any 
legal  capacity  to  sue;  second,  that  several 
causes  of  action  are  Improperly  Joined  in  the 
cross-petition;  and,  third,  that  the  cross- 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  idaintlff 
In  faror  of  the  defendants,  or  any  one  or. 
more  of  the  defendants.  This  demurrer  was 
sustained  as  to  the  first  and  third  grounds 
thereof. 

[1]  1.  Did  the  defendants,  or  either  of 
them,  have  any  legal  capacity  to  sue?  The 
eaiMUdOr  to  sae  and  be  sued  mn  together. 
In  this  atate  cities  of  the  first  class  are  given 
ezpreas  authority  to  mie  and  be  sued.  Gen. 
Stat  1909,  H  866,  1214.  Ordinarily,  If  a 
imtt  can  be  ottert^ned  against  a  person  or 
organization,  tt  baa  capacity  to  eoe.  The 
contention.  If  tben  U  such  contrition;  that 
d^endants  C  W.  Greem  and  W.  W.  Gordon 
do  not  hare  legal  capacity  to  soe  ta  without 
merit  Tbls  ground  of  demurrer  was  not 
welt  takoi,  and  should  have  been  ovwruled. 

[1]  2.  By  lectifMi  4387  of  the  General  Stat- 
utes 1809  certain  places  are  declared  to  be 
commim  nuisancea,  penalties  are  provided, 
and  provision  Is  made  tor  the  abatement  of 
audi  nuisances  by  injunction.  By  section 
4395  of  the  General  Statutes  of  1909  dUea 
are  enpowraetf  to  provide  by  ordinance  for 
the  suppression  of  aucb  nuisances.  Under 
this  power  Kansas  City,  Kan.,  passed  an  ox^ 
dlnanc^  providing- 

"that  tt  sfaall  be  aulawful  for  any  person  to 
maintain  or  assist  in  malDtalning  an;  place 
where  Intoxicating  liquors  are  manufactured, 
sold,  bartered  or  givm  away  in  violation  of  law 
within  the  city  of  Kansas  City,  Kansas,  or 
where  persona  are  permitted  to  resort  for  the 

Kurpose  of  drtnlting  intoxicating  llqaors  as  a 
everage,  or  where  IntoxicatiDg  liquors  are 
Itept  for  sale,  barter  or  delivery  In  violation  of 
law.** 

The  cross-petition  allies  tliat  the  plaln- 
tUC  Is  doing  certain  specific  acts,  which  acts 
violate  the  laws  of  this  state  and  the  ordi- 
nances of  the  city,  and  which  constitute  a 
nuisance  as  defined  by  the  law  of  this  state 
and  the  ordinances  of  the  city.  A  petition 
which  alleges  that  these  things  are  being  done, 
and  asks  for  an  injunction  to  restrain  their 
being  dme,  states  a  cause  of  action.  By  sec- 
tion 4387  of  the  General  Statutes  of  1909 
every  person  who  assists  in  maintaining  a 
common  nuisance  Is  liable  to  the  same  penal- 
tj  as  though  he  kept  It  himself.  The  ordi- 
nance applies  as  well  to  those  who  assist  in 
maintaining  a  nuisance  as  to  those  who  main- 
tain It  The  petltlm  alleges  that  the  plalntlfiF 
assisted  In  violating  the  law  of  the  state  and 
the  ordinances  of  the  dty.  It  makes  no  dlf- 
fwoice  whether  the  plalntlfFs  maintained 
fbew  places  or  asalsted  in  maintaining  them. 
An  injunction  will  be  granted  in  eltheif  event 
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[S]  3.  While  defendants  Green  and  Gordon 
have  capacity  to  sue,  and  might  maintain  an 
action  to  enjoin  the  plaintiff  from  operating 
the  nuisance  with  which  it  la  charged  In  the 
cross-petltI(xi,  that  action,  so  for  as  defend- 
ants Green  and  Gordon  are  concerned,  most 
be  In  the  name  of  the  state,  with  the  state 
of  Kansas  as  plaintiff,  and  must  be  mala- 
tained  by  them  as  citizens  of  Wyaodotte 
county.  No  cause  of  actltHi  la  stated  in  their 
favor,  and  the  donnrrer  was  rightfully  sns- 
talned  as  to  them. 

[4]  4.  Section  106Q  of  the  General  StatotM 
of  1909  reads: 

"Any  city  may  bring  an  action  to  enjoin  and 
abate  or  prevent  any  nuisance  that  exists  or  il 
about  to  be  created  within  the  dty  or  wlthis 
three  miles  of  its  corporate  limits.** 

What  Idnd  of  nuisances  are  spedfled  by 
tbls  statute?  All  kinds.  Anything  that 
amounts  to  a  nuisance  under  the  laws  of  this 
statute  comes  within  the  provision  of  this 
statute.  In  State  v.  Rabinowltz,  85  Kan. 
841,  113  Pac.  1040,  39  U  R.  A.  (N.  8.)  187, 
this  court  said: 

"At  the  common  law  acts  done  In  vIolatloB  of 
law,  or  which  are  against  good  morals,  eoasti- 
tnte  public  nniaanees.**   SyL  $  1. 

It  Is  argued  that  because  the  statute  pro- 
vides a  way  by  which  a  liquor  nnlRnnee  may 
be  enjoined  and  abated  and  spedfles  who 
may  maintain  the  action,  the  dty.  as  a  city, 
cannot  prosecute  such  a  proceeding.  We  do 
not  agree  with  this  contention.  The  dty 
may  not  be  authorized  to  maintain  an  action 
In  the  name  of  the  state,  to  abate  and  per- 
petually enjoin  a  liquor  nuisance,  bat  It  la 
spedfically  authorized  In  Its  own  name  to 
enjoin  and  abate  any  nuisance  that  exists 
within  the  dty.  This  includes  liquor  nui- 
sances. The  defendant  dty  can  maintain 
an  action  to  enjoin  a  liquor  nuisance  operat- 
ing within  Its  limits. 

[E]  6.  What  is  a  "place"  aa  named  In  the 
liquor  nuisance  statute  (Gen.  Stat  1909.  I 
4387)  and  the  ordinances  of  the  city  of  tbis 
state  corresponding  therewith?  It  Is  any 
place  or  thing  In  or  out  of  which  Intoxicat* 
Ing  liquors  may  be  sold.  It  may  be  a  rail- 
way train,  moving  across  the  state.  It  may 
be  a  barrel  In  an  alley.  State  v.  Dykes,  83 
Kan.  250,  111  Pac.  179.  It  may  be  a  wagon, 
or  any  other  vehicle,  moved  from  one  part 
of  the  dty  to  another.  It  Is  not  necessary 
that  the  place  be  In  a  building  or  In  any 
particular  kind  of  structure.  State  v.  Bab- 
inowltz,  supra. 

[ei  6.  The  Webb  Kenyon  Law  (Act  Maidi 
1,  1913,  37  V.  8.  Stat  at  U  pt  1,  c.  90,  p. 
699  [U.  S.  Comp.  St  1913,  I  8739])  In  sab- 
stance  provides  that  IntoxIcatlDg  liquors 
brought  into  this  state  from  Miasoorl,  and 
intended  by  those  who  receive  them  or  thoae 
who  mud  them  to  be  used  in  violation  oC 
the  law  of  this  atate,  are  not  articles  of  hiter- 
state  commerce,  and  the  protection  of  the 
federal  ConstituUon  la  withdrawn  from  sndi 
Uquon;  and  thoaa  who  handle  than  «» 


Digitized  by  Google 


KanJ 


McCBACEEM'  T.  MISSOUBI  VALLET  BBIDOB  A  IRON  00. 


625 


made  subject  to  the  penalties  provided  by  the 
law  of  this  state,  wltbont  regard  to  the  place 
where  the  liquors  came  from.  State  t.  Hall- 
way Co.,  96  Kan.  600,  152  Paa  777. 

There  Is  nothing  In  State  ex  rel.  t.  Brew- 
ing Co.,  96  Kan.  215,  ISO  Pac.  668,  In  conflict 
with  the  views  herein  expressed.  In  that 
case  the  petition  failed  to  allege  that  the 
brewing  companies  were  doing  any  one  of 
the  things  prohibited  by  law. 

The  cross-petition  states  a  cause  of  action 
In  favor  of  the  city.  The  Judgment  ot  the 
district  court  sustaining  the  demurrer  to  th(» 
city's  cross-petition  is  reversed.  The  cause 
Is  remanded  with  directions  to  overrule  the 
demnrrer  to  the  cross-petition  of  the  cltr< 

The  Judgment  on.  the  demurrer  to  the 
croas-petltlon  of  the  defwdants  Oreeo  and 
Gordon  Is  affirmed.  All  the  Justices  concur- 
ring. 

(9*  Kan.  7») 
McCBACKEN  v.  MISSOUBI  VALI^EX 

BRIDGE  ft  IRON  CO.  (No.  20182.) 
(Snprone  Court  of  Kanau.  July  28,  1915.) 

Appeal  from  District  Court,  Barton  County. 

On  motion  to  modify  former  opinion. 
Opinion  modified. 

For  former  (pinion,  aee  96  Ean.  868,  160 
Pac.  882. 

BITRCH,  J;  Ellen  HcCracken  commenced 
an  action  against  the  Htssourl  Valley  Bridge 
ft  Iron  Company  for  compensation  for  the 
death  of  her  son,  who  was  an  employe  of 
the  bridge  company.  The  district  court  made 
an  award,  of  compensatlOD  in  a  lump  sum 
computed  according  to  the  terms  of  the 
worl^men's  compensation  act.  At  tbe  in- 
stance of  the  Fidelity  ft  Casualty  Company 
of  New  York,  which  had  Insured  the  bridge 
company,  a  baseless  and  eontumadona  ap> 
peal  was  taken  to  this  court.  The  at^al 
was  dismissed  for  want  of  merit,  and  In  the 
opinion  of  the  court  occasion  was  taken  to 
comment  on  the  practice  of  taking  such  ap- 
peals. After  the  opinion  was  filed,  the 
Fidelity  ft  Casualty  Company  of  New  York 
filed  a  motion  asking  that  it  he  relieved  from 
•censure  on  the  ground  that  it  was  in  fact 
willing  to  abide  the  Judgment  of  the  district 
court,  but  that  it  was  coerced  by  the  In- 
•orance  department  of  the  state  of  New  Tork 
to  resist  the  claim  of  tbe  aged,  destitute,  and 
helpless  plalntUf.  Leave  to  make  a  showing 
waa  granted.  UcCracken'  r.  Bridge  Ca,  96 
Ban.  363,  360,  150  Pac  832.  Tbe  showing 
has  been  made,  and  it  clearly  discloses  that 
the  Fidelity  &  Casualty  Company  was  not 
actuated  by  any  desire  to  delay  payment,  to 
speculate  upon  the  plaintiff's  misfortunes, 
or  to  abuse  Judicial  procedure,  in  this  case. 
Anything  to  the  contrary  contained  In  the 
former  opinion  may  be  considered  as  with- 
drawn. 

While  the  court  is  pleased  to  make  the 
tongfOng  atateroent.  It  regrets  tbe  neccsiltr 


of  advertising  to  tbe  proof  which  the  Fidelity 
ft  Casualty  Company  has  brought  upon  the 
record  explaining  why  it  acted  against  its 
own  wishes.  As  a  part  of  Its  showing,  tbe 
Fidelity  ft  Casualty  Company  filed  the  affi- 
davit of  one  James  J.  Hoey,  the  material 
portlms  of  which  read  as  follows: 

"James  J.  Hoey,  being  fint  duly  sworn,  iqh 
Ml  his  oath  deposes: 

"That  at  all  times  hereinafter  mentioned,  he 
was  Second  Deputy  Superintendent  of  Insur-' 
ance  of  tbe  State  of  New  York.  That  tbe  prin- 
cipal oSice  of  tbe  Department  of  Insurance  of 
the  State  of  New  York  is  located  at  the  capital 
of  said  state,  to  wit,  Albany,  but  that  affiant's 
office  waa  located  at  the  aty  of  New  York. 
That  affiant,  by  virtue  of  tbe  office  as  aucfa  Sec- 
ond Deputy  Superintendent  of  losurauce,  was 
charged  with  the  superviston  of  insuraoce  com- 
panies writing  workmen's  compensation  insur- 
ance within  the  state  of  New  \ork,  and  among 
others  with  tbe  supervision  of  the  Fidelity  ft 
Casualty  Company  of  New  York. 

"That  the  said  tbe  Fidelity  ft  Casualty  Com- 
pany of  New  York  as.  a  condition  precedent  to 
Its  doing  business  in  the  state  of  New  York  was 
required  by  the  Department  of  Insurance  of  tbe 
State  of  New  York  to  promise  and  undertake  not 
to  make  lump  sum  settlements  in  cases  aris- 
ing under  the  workmen's  eompensadon  statutes 
of  tbe  various  states  in  which  the  Fidelity  ft 
Casualty  Company  of  New  York  might  transact 
business,  without  the  approval  of  the  D^art- 
ment  of  Insurance  of  the  State  of  New  York. 
That  the  said  pledge  was  at  all  times  faereinaft- 
er  mendoned  In  full  force,  and  that  tbe  said  De- 
partment of  Insurance  of  tbe  State  of  New  York 
insisted  that  no  lump  sum  settlements  in  cases 
arising  under  workrnen's  compensation  acts  ot 
tbe  various  states  should  be  made  without  Its 
approvaL 

"That  upon,  to  wit,  the  SOth  da^  of  April, 
1916,  Frank  E.  Law,  Esq.,  vice  president  of  the 
Fidelity  ft  Casualty  Company  of  New  York, 
came  to  the  office  of  affiant,  and  asked  permis- 
sion of  affiant  as  representing  the  Department 
of  Insorauce  of  tbe  State  of  New  York,  to  make 
a  lump  sum  settlement  of  the  liability  of  the 
Fldeli^  ft  Casualty  Company  of  New  York  in 
this  case.  That  the  said  Frank  E.  Law,  laid 
before  affiant  among  other  papers  a  certoin  let- 
ter from  the  Missouri  Valley  Bridge  ft  Iron 
Company  to  the  Chicago  office  of  the  Fiilellty 
ft  CasualtT  Company  of  New  York,  in  which  let- 
ter the  Missouri  Valley  Bridge  ft  Iron  Company 
urged  that  tbe  Fidelity  ft  CasualtT  Company  of 
New  York  make  a  lump  sum  settlemait  In  this 
case.  That  affiant  stated  to  Hr.  Law  that  he 
did  not  believe  that  the  facts  of  tbe  case  war- 
ranted any  change  in  the  prior  rulings  of  the 
Department  of  Insurance  of  the  State  of  New 
York,  and  that  the  Department  of  Insurance 
of  the  State  of  New  York  would  expect  the  fi- 
delity ft  Casualty  Company  of  New  Tork  not 
to  make  a  lump  sum  settlement  In  the  ease,  bnt 
to  resist  the  same  to  tbe  utmost." 

The  workmen's  compensation  act  (Laws 
1911,  c  218 ;  Laws  1913,  c.  210)  Is  a  statute 
of  the  state  of  Kansas  duly  promulgated  by 
Its  Legislature  for  tbe  purpose  of  ameliorat- 
ing certain  so<dal  condltlona  With  the 
wisdom  or  unwisdom  of  the  statute  tbis  court 
has  nothing  to  do.  Tbe  Legislature,  however, 
provided  that  In  actions  for  tbe  recoveir  of 
compensation  tbe  Judgment,  If  in  favor  of  the 
plaintiff,  "shall  be  for  a  lump  sum  equal  to 
the  amount  of  tbe  payments  then  due  and 
prospectively  due  uuder  this  act,  with  Inter- 
est on  tbe  payments  overdue."  To  this  leg- 
islative comma Dd  waa  added  tbe  following: 
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*X)r,  in  the  dlscretloD  of  the  trial  Jadge,  for 
periodical  payments  as  In  an  award."  That 
Is  the  law  of  this  state,  and,  so  long  as  It 
stands  on  the  statnte  book,  It  Is  entitled  to 
obedience  from  any  one  who  encounters  It. 

It  sometimes  occurs  that  a  statute  of  a 
state  Is  displeasing  to  a  portion  of  Its 
citizenship  and  to  others  beyond  Its  borders. 
It  is,  however,  a  fundamental  principle  of  the 
American  system  qf  government  that,  when 
the  Legislature  of  a  state  has  registered  a 
decision  upon  a  subject  within  the  scope  of 
Its  authority,  the  decision  Is  the  will  of  the 
state  to  the  support  of  which  all  moral 
forces  shonld  rally.  Those  who  are  dissat- 
isfied may,  indeed,  continue  to  persuade.  If 
they  can,  successive  Legislatures  to  change 
the  law;  but,  so  long  as  the  legislation 
stands,  public  and  private  welfare  demand 
obedience  to  It  until  it  can  be  changed  accord- 
ing to  lawl)ul  methods,  because  the  su- 
premacy of  the  law  is  the  indispensable  con- 
dition of  any  peace,  order,  or  justice  whatever. 

Upon  Its  own  showing  the  Fidelity  &  Casual- 
ty Company  of  New  York  comes  Into  this  state 
to  transact  its  business  under  an  obligation 
to  abide,  not  the  will  of  the  state  vesting 
in  Its  district  courts  authority  to  say  when 
lump  sums  shall  be  paid  in  compensation 
cases,  but  the  will  of  a  department  deputy 
of  another  state.  On  April  30,  1915,  before 
the  district  court  of  Barton  county  liad  an 
opportunity  to  examine  the  facts  and  to 
exercise  Its  authority  to  determine  whether 
or  not  Ellen  McCracken  ought  to  receive 
a  lump  sum  or  periodic  payments  as  com- 
pensation for  the  killing  of  her  son,  the 
deputy  issued  his  flat  to  resist  a  lump  sum 
Jodgment  "to  the  utmost."  The  case  was 
one  which  both  the  bridge  company  and  the 
Fidelity  &  Casualty  Company  desired  to 
settle  by  paying  a  lump  sum.  The  facta  were 
stated  in  ttie  former  opinion  as  follows: 

"The  son  is  dead.  The  mother  was  entirely 
dependent  upon  his  earnings  for  her  own  con- 
tinued existence  independent  of  charity.  She  is 
utterly  destitute.  She  has  no  income  or  sourc- 
es of  income  of  her  own.  She  is  pbysically  un- 
able to  earn  her  own  living,  and  she  is  62  years 
old.  The  statute  gave  her  Sl,872.  With  this 
sum  she  must  establish  hersdf  according  to  her 
helplessness  and  then  employ  the  remainder  so 
that  it  may  last  to  the  end  of  her  days,  for 
she  will  never  have  any  more.  It  does  not  take 
a  financier  to  understand  how  little  she  has, 
nor  a  sentimeDtallst  to  appreciate  her  needs. 
96  Kan.  357,  ISO  Pac  SSS. 

The  judgmrat  of  the  district  court  was 
that  onnpaisation  should  be  made  In  a  lump 
sum.  There  was  no  ground  for  appeal.  Be- 
cause the  Fidelity  &  Casualty  Company  vS 
New  York  was  under  obligation  to  submit 
to  something  which  it  accepted  as  higher 
law  than  the  statnte  and  rules  of  procedure 
of  this  state,  It  proceeded  to  resist  to  the 
utmost,  and  required  an  appeal  to  be  taken 
which  lacked  even  the  shadow  of  merit. 
The  result  was,  not  a  lawsuit,  but,  as  the 
court  indicated  before,  a  demoralizing  abuse 


of  the  Judicial  machinery  of  the  state  per- 
petrated In  disrespect  of  its  laws  and  In  an 
effort  to  thwart  the  purpose  of  the  Legisla- 
ture expressed  In  a  social  welfare  statute. 
As  the  former  opinion  stated,  the  court  does 
not  possess  adequate  means  of  dealing  wltb 
this  kind  of  lawlessness,  the  real  culprit  not 
being  in  court  nor  subject  to  process. 

Such  being  the  situation  disclosed  by  the 
showing  made  in  support  of  the  appllcatloa 
to  modify  the  former  opinion,  the  dosliv 
words  of  that  opinion  are  pertinent: 

"Some  disagreeable  facts  *  *  •  have  been 
set  down  *  *  *  plainly  and  in  detail,  vUdi 
not  only  disclose  a  condition,  but  which  oudit 
to  awaken  some  interest  in  soma  qfUXteoL"  W 
Ean.  859,  160  Pac  834. 

All  the  Jostlces  concur. 


(96  Kan.  TUy 

ORB  T.  ELLSWOETH-KLANER  CONST. 

CO.  et  aL  (No.  19727.) 
(Supreme  Court  of  Kansas.   Dee.  U,  1916.) 

(BvUahua  by  the  OosrtJ 
Mabtbb  anu  Sebtavt  «ss»278,  297— Ivjitbt 

TO  SEBVAMT— SiFS  PUCB  TO  WO»K— FaIL- 
UBB  TO  WaBN— SnFflCIBNCT  OF  BVXnBHCB- 

FXNOINGS. 

The  plaintiff  sought  to  recover  damans 
from  his  employer  and  another  employ^  for  In- 
juries suffered  while  he  was  repairing  the  ma- 
chinery of  his  employer,  based  oo  the  negligenec 
of  the  employ^,  who  was  an  engineer,  in  startias 
the  machmery  while  plaintiff  was-^ngaged  in  re- 
pairing it  and  also  on  the  negligence  of  his  em- 
ployer in  failing  to  furnish  him  a  safe  place  to 
work  or  to  give  Mm  such  warning  as  would  en- 
able him  to  reach  a  place  of  safety  before  the 
machinery  was  put  in  operation.  The  jury 
found  that  the  engineer,  who  started  the  ma- 
chinery on  signals  given  by  others  and  did  not 
see  or  know  uat  plaintiff  was  at  work  upon  the 
machinery,  was  not  liable  for  the  injury  suffer- 
ed by  the  plaintiff,  but  also  foond  that  the  em- 
ployer whose  duty  it  waa  to  furnish  plaintiff 
a  safe  place  to  work  and  to  keep  it  safe  waa 
culp^ly  negligent  and  responsible  (or  the  dam- 
ages sustained.  Held,  that  the  finding  of  the 
jury  that  the  engineer  was  not  negligent  does 
not  necessarily  exonerate  the  employer  from 
liability  for  nonperformance  of  the  positive  do- 
ties  of  a  master  towards  the  plaintiff,  and  that 
the  evidence  In  the  case  justified  the  jury  in  le- 
tuming  a  verdict  against  the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  964,  966-968,  960-969, 
971,  972,  977,  U96-1198;  Dee.  Dig.  «»278,' 
207.1 

Appeal  from  District  Conrl^  Orawfnd 
County. 

ActifHt  by  I.  N.  Orr  against  tJie  Ellsworth- 
Klaner  Construction  Company,  a  corpwatlui, 
and  anoQier.  From  jddgment  fOr  plaintlfl; 
the  defendant  named  appeals.  Affirmed. 

R.  M.  Sheppard,  of  Joptln,  Mo.,  for  appe- 
llant Arthur  Fuller  and  W.  3.  True,  both  of 
Pittsburg,  for  appellee. 

JOHNSTON,  C.  J.  In  this  action  I.  N.  On- 
sought  to  recover  damages  from  the  Ells- 
worth-Elaner  Construction  Company  and  R- 
H.  Sturgeim  for  injuries  sustained  while  In 
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the  company's  empSoy.  From  a  jnclsment 
against  it  for  $2,750  the  company  appeals. 

The  EUsworth-Klflner  Construction  Com- 
pany was  engaged  in  stripping  and  mining 
coal  with  steam  shovels  near  Chlcopee,  Craw- 
-  ford  county.  The  coal  was  loaded  apon  cars 
which  were  polled  on  a  track  np  an  incline 
about  225  feet  long  extending  from  the  pit 
to  a  platform  or  tipple,  which  was  about 
20  feet  above  the  level  of  the  ground.  These 
cars  were  drawn  and  controlled  by  a  station- 
ary steam  engine  located  near  the  tipple  with 
a  three-eighths  inch  wire  cable  several  hun- 
dred feet  long  extending  from  a  drum  con- 
nected with  the  engine  through  a  pulley  at 
the  tipple  and  along  the  tsack  into  the  pit, 
and  by  this  means  cars  were  drawn  from 
tbe  pit  to  the  tipple,  and  after  being  dumped 
were  lowered  again  to  the  pit.  On  the  in- 
cline was  a  switch  to  divert  the  empty  cars 
from  the  way  of  the  ascending  loaded  cars. 
On  February  28,  1913,  plaintiff,  in  tbe  course 
of  his  employment  as  trackman  for  defend- 
ant company,  was  ordered  by  the  comi>any's 
superintendent  to  make  certain  repairs  upon 
this  switch.  He  alleged  that  white  so  engag- 
ed R.  H.  Sturgeon,  who  was  then  employed 
by  the  company  as  its  engineer,  suddenly 
started  the  engine,  violently  tightening  the 
cable,  which  was  connected  with  a  string 
of  derailed  cars  at  tbe  bottom  of  the  incline 
and  lying  with  quite  a  little  slack  In  it  be- 
tween the  rails  of  the  track.  This  caused  It 
to  fly  up  and  strike  plaintiff  across  the  breast 
and  arms  with  such  violence  as  to  break  and 
onjoint  his  left  arm  and  throw  him  from  the 
incline  to  the  ground,  a  distance  of  about  10 
feet,  and  to  severely  bruise  blm  about  tbe 
body,  limbs,  and  bead.  Plaintiff  further  al- 
leged that  his  Injuries  were  permanent  and 
caused  by  the  negligence  and  carelessness  of 
tbe  defendants — of  tbe  company,  because  the 
place  in  which  he  was  required  to  work  was 
unsafe  and  In  failing  to  warn  him  of  tbe 
starting  of  tbe  engine,  in  causing,  through 
Its  employes  tbe  cable  to  be  suddenly  drawn 
taut,  and  in  keeping  R.  H.  Sturgeon  in  Its 
employ  when  it  knew  he  was  careless  and 
Incompetent;  and  of  B.  H.  Sturgeon  in  reck- 
lessly, carelessly,  ^nd  negligently  starting  the 
engine  and  Jerking  the  cable.  Damages  in 
the  sum  of  $7,500  were  asked.  Tbe  answer 
of  defendant  company  was  a  general  deulaL 
The  demurrers  of  defendants  to  plaintiff's 
evidence  were  overruled,  and  the  Jury's  ver- 
dict was  In  favor  of  the  defendant  R.  H. 
Sturgeon,  but  against  tbe  defendant  company, 
which  appeals. 

Complaint  is  made  that  counsel  for  plain- 
tJfl  were  permitted  to  Inquire  of  Jurors  while 
they  were  being  examined  as  to  their  qual- 
ifications if  they  had  any  connection  with  a 
certain  surety  company  and,  if  so,  whether  It 
would  affect  their  verdict  if  It  should  ap- 
pear that  the  defendant  carried  a  policy  in 
that  company.  In  each  case  a  negative  an- 
swer was  given.  This  action  is  assigned  as 
error  m  tbe  ground  that  it  was  prejudicial 


to  defendant,  but  the  point  Is  not  argued  in 
defendant's  brief.  The  scope  of  such  an  ex- 
amination must  lai^ely  be  left  to  the  dlscre-. 
tlon  of  the  trial  court,  and  it  cannot  be  said 
that  there  was  an  abuse  of  discretion  In  this 
instance.  Swift  v.  Platte,  68  Kan.  10,  72 
Pac.  271,  74  Pac  635 ;  Manufacturing  Co.  v. 
Bloom,  76  Kan.  127,  90  Pac.  821,  11  L.  B.  A. 
(N.  S.)  225,  123  Am.  St  Rep.  123. 

The  principal  contentlMi  la  that  the  evi- 
dence Is  insufficient  to  show  negligence  on 
the  part  of  tbe  company,  and  It  Is  therefore 
contended  that  the  demurrer  to  plaintiff's 
evidence  should  have  been  sustained,  and  its 
motion  for  Judgment  notwithstanding  the 
verdict  should  have  been  upheld.  It  Is  further 
contended  that  the  finding  of  the  Jury  that 
Sturgeon  was  not  negligent  towards  the 
plaintiff  nor  responsible  for  the  injury  argues 
that  the  company  itself  was  not  negligent. 
Tbe  plaintiff  did  not  base  his  right  of  recov- 
ery on  the  negligence  of  Sturgeon  alone,  who 
was  ctiarged  with  suddenly  and  recklessly 
starting  the  engine  while  the  plaintiff  was  la 
a  place  of  danger  and  without  any  warning 
that  would  enable  him  to  reach  a  place  of 
safety,  bnt  he  also  charged  the  company  with 
n^llgence  In  falling  to  furnish  him  a  safe 
place  to  work,  reasonably  careful  and  compe- 
tent fellow  servants  with  whom  to  work,  and 
to  warn  him  of  impending  danger.  The  plain- 
tiff was  sent  into  a  place  of  danger  to  repair 
the  tracks,  and  it  appears  that  the  superin- 
tendent had  informed  the  plaintiff  that  tbe 
cable  would  not  be  used  or  the  cars  moved 
while  he  was  In  that  place.  Sturgeon,  It  ap- 
pears, did  not  know  that  the  plaintiff  was  at 
work  on  the  incline,  and  he  started  tbe  en- 
gine upon  a  signal  of  other  employ^.  Tbe 
Jury  concluded  that  as  Sturgeon  could  not  see 
the  plaintiff  at  work,  but  acted  on  tbe  signals 
of  another,  he  was  not  guilty  of  negligence  or 
personally  responsiUe  for  tbe  injury  that  was 
inflicted.  The  plaintiff  could  not  safely  re- 
pair the  switch  and  tra<^  wtille  the  cable 
was  being  used  and  the  cars  moved.  Tbe 
company  Itself  realized  this  to  be  so  as  tbe 
superintendent  bad  informed  plaintiff  that 
operation  of  the  cable  and  cars  woi^ld  cease 
while  he  was  at  work,  and  be  had  directed 
tbe  employes  in  charge  of  the  cars  and  cable 
not  to  move  them  during  the  time  he  was  at 
work.  It  devodved  on  the  company  to  use  rea- 
sonable care  to  make  the  incline  a  safe  place 
for  the  plaintiff  to  work.  The  duty  was  a 
continuing  one  which  could  not  be  so  delegat- 
ed as  to  relieve  the  company  from  the  result 
of  nonperformance.  The  employes  who  were 
Intrusted  With  the  giving  of  signals  and 
warnings  to  tbe  engineer  or  those  having 
charge  of  tbe  cars  and  cable  were  perform- 
ing the  functions  of  the  master,  the  duties  of 
the  company  Itself,  and  for  their  negligence 
the  company  Is  responsible.  Brick  Co.  v. 
Shanks,  69  Kan.  306,  70  Pac.  856;  Crist  v. 
Ught  Co.,  72  Kan.  135,  83  Pac.  199 ;  Schwarz- 
schild  V.  Weeks,  72  Kan.  190,  83  Pac.  406.  4 
U  B.  A.  (N.  S.)  516;  CarlUo  T.  Construction 
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Ga,  81  Kan.  828. 106  Pac:  1060;  niff  t.  Cnda- 
hy,  88  Kan.  688, 112  Pac  166.  48  L.  R.  A.  (N. 
S.)  775;  Griffln  t.  Brick  Go.,  84  Kan.  847. 
114  Pac.  217,  40  L.  R.  A.  (N.  S.)  1068;  Krelgh 
T.  Westlnghoose  A  Co.,  86  Kan.  838, 122  Pac. 
890;  Henry  t.  BoOor  Worka,  87  Kan.  571, 125 
Pac,  67;  Seward  t.  Oold  Storaee  Oo..  89 
Kan.  844,  131  Paa  668;  Bamett  T.  Cemmt 
Co.  91  Kan.  719,  139  Fac.  484. 

No-  warning  was  given  the  plaintiff  tbat 
the  engine  was  about  to  he  started,  and,  as 
we  hare  seoi,  the  engineer,  who  could  not 
see  plaintlfl,  relied  on  the  signals  ^ven  by 
other  employes,  and  If  a  warning  to  plaintiff 
was  Qecrasary  It  was  nnoaestlonably  the  duty 
of  the  con^tany  to  give  it  It  cannot  be  re- 
lieved ttom  responsibility  for  the  &ilnre  to 
perform  tliat  duly,  evoa  though  it  bad  direct- 
ed its  employte  to  give  warnings  and  safe- 
guard the  plaintiff  while  at  work. 

"Such  a  doty  is  nondelegable,  and  the  emplor- 
er  U  liable  (or  the  results  of  neglecting  it,  ir- 
respective of  any  guestioa  of  fellow  service." 
Seward  v.  Cold  Storage  Oc*  89  Kan.  844,  846, 
131  Paa  668,  669. 

The  positive  duty  owed  to  plaintiff  was  to 
use  reasonable  care  to  furnish  him  a  safe 
place  to  work,  safe  appliances  with  which  to 
do  his  woric,  careful  and  competent  employes 
with  whan  to  work,  and  to  give  warnings 
and  furnish  all  reasonable  precautions  neces- 
sary to  hla  safety  while  he  was  In  the  place 
of  danger,  and  if  waminga  were  necessary 
to  his  protection  the  company  was  liable  for 
failure  to  give  them,  even  if  c<Hnpetent  iem* 
ployes  had  been  provided  by  -the  company  for 
that  purpose.  It  is  easy  to  see  that  the  duty 
devolved  upon  tiie  company  differed  In  kind 
from  Oiat  resting  on  the  engineer  who  started 
and  stepped  the  engine  upon  signals  given 
by  others,  and  who  is  not  responsible  for  fur- 
nishing a  safe  place  for  Uie  plaintlfl  to  work, 
and  a  flndli^  Uiat  he  was  not  nei^lgent  does 
not  exfmerate  the  company  tor  Its  failure  to 
perform  the  duty  imposed  on  it  as  mastw. 

The  Judgment  la  aflBrmed.  All  the  Justices 
concurring. 

(96  Kan.  668) 

PARIS  V.  OOLDEN  et  al    (No.  19683.) 
(Soprane  Court  of  Kansas.    Dee.  U,  1916.) 

(Byllahut  hv  the  Court.) 

1.  Sfscifio  Febfobuancb  «=s>131— Judouxnt 
— G0N8TBUCTIOH— Wabbantt  Deed. 

A  judgment  In  an  action  for  the  apecific 
performance  of  a  contract  for  the  sale  of  land, 
ordering  the  vendor  to  make  a  "deed  of  convey- 
ance," will  be  Interpreted  as  callinr  for  a 
warranty  deed,  where  that  waa  the  kind  of  con- 
Teyance  provided  for  in  the  contract. 

[Ed.  Note.— BVw  other  cas«.  see  Spedfle  Pe^ 
formance.  Cent.  EHg.  H  420-436;  Dec.  Dig. 
^131.] 

2.  SPEt3iFio  Perfoemance  €=>132— Judomeht 
—  Breach  or  Wabbantt  —  Right  of  rna- 

CHASES. 

Where  a  judgment  for  specific  performance 
provides  that  in  the  event  of  the  failure  of  a 
vendor  to  execute  a  warranty  deed  the  decree  it- 
self shall  operate  as  sach  a  conveyance,  and  no 
deed  Is  executed,  the  vendte  may  maintain  an 


action  for  a  breach  of  warranty  In  case  tbc 

title  proves  defective. 

[Ed.  Note.— For  other  cases,  see  Specific  Pa- 
formance.  Cent  Dig.  {|  4S&-438;  Dea  Dig. 
«=»132.] 

3.  Specific  Pebpobmancs  ^=>131  —  Lard 
Sale  Contbacov-Pietition— Offee  to  Ac- 
cept Wabbantt  Died— BIffect. 

Where  the  vendee  sues  for  ^>ecific  perform- 
ance of  a  contract  to  sell  land,  and  in  nis  peti- 
tion alleges  his  willingness  to  accept  a  warranty 
deed  conveying  such  title  aa  the  vendor  bad  at 
the  time  toe  action  was  brought,  sach  allega- 
tion Is  not  to  be  interpreted  as  an  offer  to  take 
the  property  subject  to' an  existing  mortgage. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
fo^manc^  Cent  Dig.  H  426<435;  Dec.  Dig.  ^ 
131.] 

4.  JnooiCBiiT  €^690  —  Conclusiveness  — 
Bbeach  of  WABaANTT— Specific  Pebfobm- 

ANCE. 

Where  the  petition  in  an  action  by  a  vendee 
tar  the  specific  performance  of  a  contract  for 
the  sale  of  land  refers  to  an  existing  mortgage, 
the  fact  that  a  judgment  is  rendeced  for  a  con- 
veyance of  the  property,  without  an  abatement 
in  the  price,  does  not  preclude  a  subsequent  ac- 
tion against  the  vendor  tor  tveach  of  warrsa- 
ty  on  aceonnt  of  the  existence  of  sndi  lien. 

fEd.  Note.— Fot  other  cases,  see  JudgmcDt 
Cent  Dig.  IS  1036,  1063,  1064,  1102-1106;  Dm. 
Dig.  «==«90.] 

5.  Vendob  and  Pdbchaseb  <8=3l38  —  Titls 
Subject  to  has  —  Patheht  ab  Accbft- 

ANCE. 

A  vendee  who,  with  knowledge  of  the  exist 
ence  of  a  mortgagee  securing  a  note  of  the  ven- 
dor, pays  for  a  tract  of  land  the  fiilt  amount  con* 
tracted  to  he  paid  for  a  clear  title,  is  not  pre- 
sumed to  socept  it  subject  to  sndi  lien,  in  the 
absence  of  some  ezpresal«i  to  that  effect 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
PuKhaser,  Cent  Dig.  1 261 ;  Dec.  Dig.  «=»I3&) 

Appeal  from  District  Court,  Smith  County. 

Action  by  Preston  Paris  against  I*  A.  Ckdd- 
en  and  others.  From  jndgmoit  for  plaintlfl, 
certain  defendants  appeal.  Beversed  and  re* 
manded,  with  dlrectlona 

Mahln  &  Mahln,  of  Smith  Center,  for  a^ 
pellants.  L.  a  Uhl  A  Soa,  Smith  CeaXa, 
for  appellee. 

MASON,  J.  On  November  1,  1905,  F.  M. 
Claudd  was  the  owner  of  a  number  of  tracts 
of  land,  upon  a  part  of  which  he  had  given 
to  Preston  Paris  a  mortgage  securing  his  note 
tor  ¥1,600.  On  that  date  he  entered  Into  a 
written  contract  to  convey  all  the  land  by 
warranty  deed  to  H  A.  G<Aden  for  $31,60a 
He  failed  to  carry  out  the  agreement,  and  on 
March  16, 1909,  Qoldoi  bron^t  an  action  for 
specific  performance.  In  which  he  obtained  a 
judgment  which  waa  affirmed  by  this  court 
Golden  T.  Glandel,  86  Kan.  465,  118  Paa  77. 
The  court  ordered  Clandd  to  make  "a  deed 
of  conveyance"  of  the  land  to  0<dden,  and 
provided  that  in  the  event  of  his  fidlure  to 
do  so  the  decree  should  "stand  as  and  for 
such  amveyanc^"  "aa  effectiveAy  as  if  the 
conditions  •  •  *  imposed  upon  the  said 
F.  M.  Claudti  had  be^  wholly  complied  with 
upon  his  part  by  the  ocecnticm  and  dellveiy 
of  the  deed  of  conveyance  to  the  said  H  A 
Golden."    Claudel  executed  no  deed,  bat 
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Golden  paid  the  agreed  price  and  obtained 
title  and  possession  by  Tlrtae  of  the  decree. 
On  Joly  15,  1913,  Paris  brought  an  action  to 
foreclose  the  mortgage,  which  developed  a 
controTersy  between  Claudel  and  Golden. 
Claudel  maintained  that  Golden  had  accepted 
the  property  subject  to  the  Uen,  and  must 
take  care  of  It  himself,  or  submit  to  its  be- 
ing enforced  against  tbe  land,  without  re- 
course on  any  one.  Golden  contended  that, 
if  be  should  be  compelled  to  pay  the  claim, 
Claudel  was  liable  to  him  for  the  amount.  In 
Tlrtne  of  being  a  warrantor  of  his  title.  The 
court  decided  In  favor  of  Claudel,  and  Golden 
appeals. 

[1,2]  The  conveyance  which  Olaudel  was 
ordered  to  make  was  not  described  in  the  de- 
cree as  a  "warranty  deed,"  but  as  a  "deed  cC 
conveyance."  Although  the  decisions  else- 
where are  in  conflict  (36  Gyc.  791),  in  this 
state  a  contract  to  make  a  deed,  nothing  be- 
ing expressed  as  to  its  character,  implies  that 
the  usual  covenants  of  warranty  are  to  be 
given.  Putnam  v.  King,  96  Kan.  109, 150  Pac. 
659.  It  would  seem-  logically  to  follow  that 
the  term  should  receive  the  same  Interpreta- 
tion when  used  In  such  a  decree  aa  that  here 
involved.  But,  however  that  may  be,  a  judg- 
ment Is  to  be  construed  In  tbe  light  of  the 
pleadings  on  whl(^  it  is  based.  Clay  v.  Hil- 
debrand  Bros.  &  Jones,  34  Kan.  694,  9  Pac. 
466  ;  23  Cyc.  1102.  The  pleading  in  tbe 
spedflc  performance  Boft  showed  that  Claudel 
bad  agreed  to  give  a  warranty  deed  passing  a 
clear  title,  and  the  judgment  enforcing  the 
contract  should  be  Interpreted  as  requiring 
tiiat  kind  of  a  conveyance,  in  the  absence  of 
anything  to  indicate  the  .contrary.  The  de- 
cree of  the  court  by  its  own  terms  was  to 
have  tbe  same  force  as  a  deed  executed  by 
Claudel,  and  the  statute  gives  it  that  effect 
Civ.  Code.  I  398  (Gen.  St  1909,  |  5993). 
Golden  was  therefore  entitled  to  look  to 
Claudel  as  tbe  warrantor  of  bis  tltla 

[3]  But  it  is  arged  In  behalf  of  Claudel 
that  in  the  action  for  spedflc  performance 
Golden  had  agreed  to  accept  such'  title  as 
Clandd  had,  and  that  this  boni^  blm  to  take 
tbe  land  subject  to  the  mortgage  lien.  The 
contration  is  based  np<»  this  language  of  the 
petition  In  tbat  case: 

"The  said  plaintifF  farther  alleges  that  oo 
the  1st  day  of  March,  A.  D.  1906,  he  was  ready, 
abl^  and  wUling.  and  has  ever  since  been  and 
•tUl  is  able,  ready,  and  wiUlng,  to  perform  all 
of  the  terms  and  condltlona  oi  said  contract  of 
sale  apoD  his  part  and  pay  the  fall  purchase 
price  of  said  land  and  accept  a  warranty  deed 
conv^ing  the  title  to  said  lands  and  tenements, 
of  which  the  said  defendant  was  seized  on  the 
1st  day  of  March,  A.  D.  1906,  or  such  title  as 
the  defendant  had  in  said  above-described  prem- 
ises at  the  time  of  the  ctnamencement  of  this 
action." 

It  Is  to  be  observed  that  tbe  plaintiff  de- 
clared himself  willing  to  accept  a  warranty 
deed  conveying  the  defendant's  title  as  it 
bad  existed  before  the  action  was  brought 
The  sentence  quoted  cannot  be  regarded  as 
neanlng  that  CkAden  would  accept  whatever 


title  Claudel  had,  subject  to  any  exlstlnir 
liens,  and  pay  the  full  price  agreed  upon. 
That  thought  Is  hot  fairly  to  be  derived  from 
the  language,  and  such  an  interpretation 
would  allow  no  force  whatever  to  tbe  restric- 
tion that  the  conveyance  was  to  be  by  war- 
ranty deed.  That  a  buyer  is  willing  to  take 
a  defective  title  without  an  abatement  In 
price  does  not  Justify  an  Inference  that  be- 
assents  to  standing  the  loss  himself.  The 
presumption  is  to  the  contrary.  Thus  In  a 
note  in  10  L.  B.  A.  (N.  S.)  121,  it  Is  said : 

"Of  coorse,  if  the  vendee  is  willing  to  take 
tbe  vendor's  defective  title  without  asking  for  an 
abatement  in  the  purchase  price,  presnmabty 
relying  npon  possession  and  tbe  covenants  for 
title  in  his  deed,  the  vendor  will  not  be  permit- 
ted to  set  up  his  defective  title  or  insufficient 
estate  as  a  defense  to  an  action  for  the  specific 
performance  of  bis  contract" 

[4,  B]  The  petition  in  the  spedflc  perform- 
ance suit  referred  to  the  existence  of  the 
mortgage  in  question,  but  nothing  was  actual- 
ly litigated  in  that  connection.  A  dllTerent 
cause  of  action  is  now  being  prosecuted,  and 
the  rule  does  not  apply  that  everything  is 
concluded  that  might  have  been  there  deter- 
mined. Stroup  V.  Pepper,  69  Kaa  241,  76 
Faa  826.  It  Is  true  that  in  that  action  Gold- 
en might  have  bad  the  amount  of  the  mort- 
gage lien  ascertained,  and  might  have  ex- 
acted a  corresponding  deduction  from  the 
purchase  price;  36  Cyc.  745.  But  he  was  not 
required  to  do  bo.   The  option  lay  with  blm. 

"The  vradee  (seeking  specific  performance)  in 
all  cases,  whether  he  was  aware  of  the  defect 
in  the  vendor's  title  or  not,  may,  on  payment  of 
the  full  contract  price,  elect  to  take  such  title 
as  the  vendor  is  able  to  convey,  and  rely  for  his 
relief  upon  his  legal  action  on  the  covenants  in 
the  vendor's  deed."    86  Cyc  746. 

The  mortgage  secures  the  personal  note  of 
Claudel.  The  primary  obligation  originally 
rested  upon  him  to  pay  the  debt;  tbe  mort- 
gage being  only  a  security.  This  primary 
obligation  did  not  shift  to  Golden  by  the  mere 
fact  tbat  be  became  tbe  owner  of  the  proper- 
ty. 27  Cyc.  1335.  To  bring  about  that  result 
he  must  have  accepted  it  subject  to  the  mort- 
gage. 27  Cya  1343.  He  did  not  do  this  ex- 
pressly, and  the  fact  that  he  paid  tbe  full 
amount  agreed  upon  as  the  price  for  a  clear 
title  excludes  the  notion  of  his  having  done 
so  by  Implication.  The  fair  inference  Is  tbat 
Golden  assumed  that  Claudel  would  pay  his 
note,  thus  dispensing  with  any  controvert 
regarding  the  mortgage. 

"If  the  property  is  sold  without  any  agree- 
ment or  understanding  aa  to  the  payment  of  tbe 
mortgage,  and  without  any  allowance  for  it  in 
tbe  purchase  price,  the  burden  of  the  mortgage 
debt  is  not  siiifted  to  the  purchaser,  and  the 
mortgagor  will  not  be  entitled  to  charge  it  npon 
him.^   27  Cyc.  1340. 

In  April,  1912,  Golden  sued  Claudel  for  the 
rental  value  of  the  land  during  the  time  he 
had  been  k^t  out  of  possession.  lu  his  orig- 
inal petition'  In  that  action  be  included  a 
claim  by  reason  of  the  existence  of  tbe  mort- 
gage, but,  as  tbe  count  relating  thereto  was 
dismissed  b^re  judgment,  tbe  fact  does  not 
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affect  the  present  rights  of  the  parties.  Gold- 
en makes  a  contention  that,  If  he  is  held  to 
have  become  the  principal  debtor,  no  action 
was  brought  against  him  until  more  than 
five  years  after  the  situation  arose,  and  that 
therefore  the  statute  of  limitations  protects 
him.  As  we  hold  Claudel  to  be  stUl  primari- 
ly liable,  this  question  need  not  be  consid- 
ered. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  render  judg- 
ment in  favor  of  Golden  against  Claudel  for 
the  amount  of  the  lien  upon  Its  being  paid  by 
Golden,  or  fr<mi  the  proceeds  of  a  Judicial 
sale  of  the  land.  All  the  Justices  concnrrlnff. 

(96  Kan.  781) 

AOKBRSON  T,  NATIONAL  ZINC  CO.* 
(No.  19866.) 
(Siqireme  Court  of  Kansas.    Dec.  ll*  1915.) 

(Bpaabtu  by  the  CourtJ 

1.  ICasteb  and  Sebtaht  4=»250%.  New,  toL 
16  Key-No.  Series  —  Injubt  to  SebvaBT  — 
Right  to  Compensation— Notice  of  Ik- 

JDBT. 

In  an  action  to  enforce  compensatlen  for 
an  injury  to  an  employe,  the  employer  cannot 
be  reganled  to  have  been  prejudiced  by  the 
failure  of  the  employ^  to  give  him  formal  notice 
of  the  injury  within  ten  days  after  it  occurred, 
where  the  foreman  of  the  employer  knew  of  the 
accident  when  it  happened,  and  sent  the  em- 
plov4  to  the  employers  physician,  who  examined 
and  treated  him. 

2.  Masteb  and  Servant  «=»250%,  New,  vol. 
16  Key-No.  Series  —  IBJOBT  to  Servant  — 

CZiAIU  FOB  G0HPSH8ATI0H--C0ia[EnCBIIENT 

09  AonoH. 

An  action  was  broDght  by  an  employe 
against  his  employer  to  recover  damages  for  an 
'  injury  sustained  in  the  course  of  employment 
within  three  months  after  the  accident  occur- 
red, and  in  his  petition  the  employe  alleged  the 
nature  of  the  injury,  the  extent  of  the  disability, 
his  eamiDg  capacity  before  the  injury,  and  the 
loss  resulting  from  it.  Thereafter  be  amended 
his  petition,  and  asked  for  compensatioD  for  the 
injury  sustained  under  the  Compensation  Act, 
f  eld,  that  the  action,  as  first  brought,  although 
irregular,  served  the  purpose  of  the  statutory 
requirement  that  the  employe  shall  make  a  claim 
for  compensation  within  three  months  after  the 
accident. 

3.  Masteb  and  Servant  «=3250%,  New,  voL 
16  Key-No.  Series  —  Injury  to  Servant  — 
Demand  for  Compensation- Necessitt. 

It  is  unnecessary  to  make  a  claim  or  a  de- 
mand for  compensation  when  the  adverse  party 
denies  any  liability,  or  where  by  reason  m  the 
acts  and  attitude  of  such  part7  it  would  be  un- 
availing if  made. 

4.  Master  and  Sbbtaht  «=»2S0%.  New,  voL 
16  Key-No.  Series  —  Injury  to  Servant  — 
Action  to  Enforce  Compensation— Pre- 
bequisites. 

An  averment  that  the  employe  had  previ- 
ously endeavored  to  have  the  compensation  ad- 
justed by  agreement  or  by  arUtration  Is  not 
essential  to  the  maintenance  of  an  action  to  en- 
force compensation,  and  the  statute  does  not 
require  that  an  effort  to  agree  on  compensation 
or  to  procure  it  by  arbitration  is  a  prerequisite 
to  the  bringing  of  an  action  to  enforce  it 

Appeal  from  District  Oonrt,  Wyandotte 
County,  Division  1. 
Proceedings  under  the  Workmen's  Com- 


pensation Act  by  Clifford  Ackerson  to  obtain 
compensation  for  personal  injuries,  opposed 
by  the  National  Zinc  Company,  the  employer. 
Compensation  was  awarded,  and  the  employ- 
er appeals.  Affirmed. 

Sherman  &  Landon  and  McAnany  ft  Aldeu, 
all  of  Kansas  City,  for  awellant.  W.  W. 
McCanles  and  B.  H.  WorllnCt  both  of  Kansas 
City,  tor  appellee. 

JOHNSTON,  O.  J.  In  this  aetloa  compen- 
sation was  avrarded  under  the  Workmen's 
Oompensatlon  Act  Iaws  1911,  c.  218;  Laws 
1918,  c.  216.  .  Clifford  A^enon.  was  working 
for  the  National  Zinc  Company,  and  vrtiOe 
so  engaged  his  leg  and  foot  were  burned  by 
hot  ore  so  that  the  flesh  fell  from  the  bone. 
It  is  conceded  that  both  parties  were  op- 
erating under  the  Compensation  Act  The  in- 
jury was  sustained  on  July  30,  1913,  and  on 
September  29,.  1913,  Ackerson  brought  tn 
action  to  recover  damages,  dalming  that  the 
injury  was  the  result  of  negliS^nce  on  the 
part  of  the  company,  but  on  April  22, 1914,  he 
amended  his  petition,  and  asked  for  compen- 
sation for  permanent  disability  under  the 
Compensation  Act.  He  alleged  that  the  par- 
ties had  not  agreed  on  compensation,  and 
that  no  award  had  been  made,  and,  further, 
that  he  bad  served  no  written  notice  of  the 
accident,  as  defendant  knew  of  the  same, 
and  was  not  prejudiced  by  his  failure  to  glre 
It.  In  the  answer  defendant  allied  that 
plaintiff's  Injury  was  slight  and  did  not  dis- 
able him  as  long  a  period  as  two  weeks,  and 
hence  no  recovery  could  be  had  under  the 
act  It  was  also  alleged  that  no  notice 
the  injury  had  been  given  within  ten  days- 
after  It  occurred,  and  that  no  claim  had  been 
made  for  compensation  under  the  act  within 
three  months  after  the  accident  and  there- 
fore a  recovery  of  compensation  became 
wholly  barred. 

[1]  As  to  the  notice  of  the  injury  It  appears 
that  It  was  brought  to  the  attention  of  the 
foreman  of  the  company  at  once,  who  sent 
plaintiff  to  the  physician  «nployed  by  the 
company,  who  examined  and  treated  the  in- 
jury at  the  time,  and  who  afterwards  visited 
the  plaintiff  at  his  home.  Aside  trom  that 
plaintiff  seht  a  note  by  his  wife  to  the  com- 
pany within  a  week  after  the  accident  oc- 
curred in  which  be  stated  that  he  had  been 
injured  and  was  unable  to  go  down  town, 
and  asked  the  company  to  send  him  his  pay 
check, for  services  previously  rendered.  The 
defendant  appears  to  have  been  fully  In- 
formed as  to  the  accident  ai^d  the  character 
of  the  Injury,  and  certainly  It  was  not  prd- 
udiced  because  formal  notice  was  not  given. 
A  defect  in  the  notice  or  In  its  service  is  do 
bar  to  a  recovery,  unless  prejudice  has  re- 
sulted to  the  employer  because  of  such  de- 
fect Laws  1911,  c.  218.  $  22 ;  Laws  1913,  c. 
216.  S  6.  Roberts  v.  Packing  Ca,  95  Kan. 
723,  149  Pac.  418. 


>For  other  caiM  we  nam  topic  and  KBY-NUMBER  in  all  Kejr-Nomlwrad  Digwta  and  ladcxw 
'Rehearlns  denied  January  17,  W 

Digitized  by ' 


Google 


EanJ 


ACKSBSON  T.  NATIONAL  ZINO  00. 


631 


[1, 31  It  la  next  contended  that  plaintiff  did 
bot  give  notice  that  he  would  claim  compen- 
Bation,  within  three  months  after  the  acci- 
dent. If  the  notice' of  the  injury  Is  to  be 
treated  as  something  apart  from  notice  of 
the  claim  for  compensation,  and  If  the  prorl* 
slon  that  lack  or  defect  In  notice  Is  not  a 
bar  to  recovery  If  the  employer  suffers  no 
prejudice  Is  not  applicable  to  a  claim  of  com- 
pensation, It  may  still  be  held  that  a  recov- 
ery was  not  barred  in  this  Instance.  It 
was  held  In  Roberts  v.  Packing  Co.,  supra, 
that  an  employer  may  waive  the  require- 
ment as  to  notice  and  claim  of  compensatlcm, 
and  that  a  motion  of  the  defendant  asking 
that  a  limited  amoant  be  awarded  to  plaintiff 
operated  as  a  waiver  of  the  fallnie  of  the 
plaintiff  to  make  a  formal  claim.  In  this 
case,  after  raising  the  queatlon  that  notice 
and  claim  had  not  been  made,  the  defendant 
moved  the  court  to  make  an  award  of  weekly 
payments,  allowing  the  plaintiff  $223.60  up 
to  the  time  of  judgment,  upon  which  execu- 
tion ihlght  issue  at  once,  and  $852  to  be  paid 
at  the  rate  of  $3  per  week,  and  staying  ex- 
ecution on  the  latter  sum  as  Icmg  as  the  pay- 
ments were  regularly  made  by  the  defendant 
Later  the  defendant  asked  the  court  to  re- 
duce the  Judgment  and  award  the  plaintiff 
80  per  cent  of  the  verdict,  and  to  allow  the 
judgment  to  be  discharged  by  the  payment  of 
the  reduced  amount.  Although  the  defendant- 
had  previously  objected  to  any  allowance, 
and  had  moved  to  vacate  the  verdict  on  va- 
rious grounds.  It  finally  took  the  inconsistent 
position  of  asking  the  court  to  make  an 
award  of  weekly  payments  for  an  amount 
less  than  that  fixed  by  the  Jury.  Within  the 
authority  of  Roberts  v.  Packing  Co.,  supra, 
this  is  a  practical  waiver  of  an  omission  to 
make  a  claim  within  the  prescribed  time. 
Besides,  as  we  have  seen,  the  defendant  had 
notice  of  the,  injury  and  through  its  physi- 
cian bad  undertaken  to  repair  It  The  com- 
mon-law action  brought  by  plaintiff  to  re- 
cover damages  informed  the  defendant  of  the 
nature  of  the  injury,  the  extent  of  the  dis- 
ability, his  earning  capacity,  and  the  loss 
which  resulted  fi^om  the  injury,  and,  further, 
that  plaintiff  looked  to  the  defendant  to  com- 
pensate him  for  that  loss.  It  is  true  that  be 
asked  for  damages,  rather  than  compensa- 
tion, but  the  averments  of  the  petition  afford- 
ed the  defendant  notice  and  Information 
which  served  the  purpose  of  the  statute  as 
effectually  as  would  have  an  express  demand 
for  compensation.  The  manifest  purpose  of 
the  notice  and  claim  la  to  give  the  defendant 
an  opportunity  to  ascertain  the  nature  and 
extent  of  the  Injury  and  to  adjust  the  com- 
pensation with  the  employ^.  If  It  can  be  done, 
and,  if  It  'cannot  be  so  adjusted,  to  obtain 
and  preserve  the  evidence  so  as  to  make  a 
proper  defense  against  an  action  to  be  brought 
by  the  employ^.  The  petition  filed  by  the 
plaintiff  appears  to  fully  answer  these  pur- 
poses. In  its  answer  the  defendant  alleged 
«  failure  to  glTa  notice  and  claim,  but  in  tha 


same  pleading  It  specifically  stated  that  the 
injury  did  not  disable  the  plaintiff  as  long 
as  two  weeks;  that  he  was  not  wholly  or 
partially  incapacitated  from  labor  by  the  In- 
jury, and  hence  was  not  entitled  to  compen- 
sation. That  being  the  attitude  of  the  de- 
fendant, a  claim  or  demand  by  plaintiff  would 
have  been  useless,  and  tbe  general  rule  Is 
that,  where  a  demand  would  have  been  un- 
availing If  made,  proof  of  demand  and  re- 
fusal is  not  essential.  Raper  r.  Harrison.  37 
Kan.  243,  15  Pac  219;  C,  K.  &  W.  R.  C?o. 
T.  Com'rs  of  Chase  County,  40  Kan.  399,  30 
Pac.  456 :  Chapln  v.  Jenkins.  50  San.  3S5,  31 
Pac.  1084 ;  Barton  v.  Mulvane,  SO  San.  818, 
52  Pac.  883. 

It  Is  clear  that  the  defendant  is  not  In  a 
position  to  Insist  upon  a  reversal  of  the  Judg- 
ment, because  of  omission  or  defect  In  notice 
of  Injury  or  in  demanding  compensation,  and 
it  is  equally  clear  that  It  suffered  no  prej- 
udice because  of  such  omission  or  defect. 

[4]  There  Is  a  further  contention  that  an 
action  in  court  is  not  available  until  an 
effort  has  been  made  to  adjust  compensation 
by  agreement  or  arbitration.  The  statute 
provides  three  methods  of  providing  and  de- 
termining tbe  compensation  to  be  made,  one 
by  agreement,  another  by  arbitration,  and  It 
Is  provided  that  compensation  may,  "In  de- 
fault of  agreement  or  arbitration,  be  deter- 
mined and  enforced  by  action  in  any,court  of 
competent  Juriadlctton.**   Laws  19li,  c.  218, 

i  8fl.  ' 

The  statute  does  not  provide  that  an  effort 
to  agree  or  to  procure  an  arbitration  Is  a 
prerequisite  to  Uie  bringing  of  an  action.  It 
is  true  that  in  most  cases  compensation  Is 
adjusted  by  agreement,  but  adjustment  by 
either  agreement  or  arbitration  involves  tbe 
voluntary  action  or  consent  of  the  parties, 
and  nothing  In  the  act  Indicates  that  either 
is  or  can  be  ccHnpelled  to  adopt  one  method 
of  adjustment  rather  than  another,  or  that 
an  effort  to  obtain  one  must  be  made  before 
another  Is  available. 

Our  determination  of  the  questions  con- 
sidered disposes  of  most  of  the  objections  to 
the  instructions,  and  some  of  them  are  an- 
swered In  Roberts  v.  Packing  Co.,  95  Kan. 
723,  149  Pac.  413,  and  other  decisions  Inter- 
preting tbe  provisions  of  the  compensation 
act 

The  power  and  propriety  of  giving  Judg- 
ment for  a  lump  sum  hare  received  sufficient 
consideration  In  earlier  cases.  The  trial 
courts  are  vested  with  discretion  whether 
compensation  should  be  awarded  In  tbat 
form  or  in  weekly  payments.  It  Is,  of 
course,  a  legal  discretion,  which  Is  to  be  ex- 
ercised In  conformity  with  the  spirit  of  the 
law  and  In  a  way  tbat  wUl  best  promote  the 
ends  of  Justice.  One  method  is  not  to  be 
chosen  In  preferenoe  to  another  arbitrarily 
or  merely  to  suit  the  convenience  or  to 
lessen  the  labors  of  the  judge,  but  he  is  to 
consider  the  circumstances  devel<^d  In  the 
trial,  and  appiy  the  method  which  wlU  most 
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effectuatl7  promote  the  welfare  of  the  par- 
ties. Some  of  the  govemlng  considerations 
are  stated  In  Rot>erts  t.  Packing  Co.,  supra, 
and  stUl  others  may  be  readily  Imagined 
which  would  appeal  to  the  sound  discretion 
and  best  judgment  of  the  trial  conrt  In 
case  the  judge  acts  arbitrarily  and  abuses 
the  dlBcretion  vested  in  him,  Uie  error  may 
be  corrected  on  appeal.  It  is  true  that  it  is 
not  always  easy  to  show  that  judicial  action, 
although  arbitrary.  Is  not  an  exercise  of 
judgment,  not  easy  to  show  It  is  an  abuse  of 
discretion,  but  the  difficulty  of  obtaining  a 
review  of  such  decisiona  will  prompt  courts 
to  give  thoughtful  and  careful  consideration 
to  the  evidence  and  do  what  Is  reasonable 
and  just  under  the  circumstances.  As  has 
been  said; 

"It  Ib  to  be  expected  that  district  courts  will 
act  cautiously  and  candidly,  and  not  render 
lump  sum  judgments  for  any  other  r«aaon  than 
that  the  welfare  of  the  parties  requires  it" 
McCrncken  v.  Bridge  Co.,  90  Kan.  353,  356,  ISO 
Pac  832.  833. 

We  find  nothing  substantial  In  the  objec* 
tlons  to  the  Instructions  or  to  the  findings  of 
the  jury,  nor  any  material  error  In  the  pro- 
ceedings. 

The  judgment  Is  affirmed.  All  the  Justices 
craicuTrlng. 

(H  Kan.  657) 

AVERY,  fit  al.  T.  HOWELI/  et  ai.  (No.  10514.) 
(Sapreme  Canrt  of  Eanaas.  Dee.  U,  1810.) 

fBvUaJnu  by  the  Oovri.) 

1.  Tbiai.  «=3l39— Dkhubbkb  to  Etidbncb. 

The  rule  in  Acker  v.  Norman,  72  Kan.  586, 
84  Fac.  531,  is  again  followed,  and,  there  being 
Botne  evidence  to  support  defendaotB*  case,  A«I<f* 
it  was  error  to  sustain  the  donurrer. 

[Ed.  Note.— For  other  cfts^s,  see  TtUlL  Cent. 
I^.^H  332,  883.  83&-341,  865;  Dec.  Dig.  ^ 

2.  Bbokebs  «=388— Action  fob  CoionssioN 
—Defenses— Deuubbeb  to  Evidence. 

In  an  action  to  recover  a  real  estate  agent's 
commissioQ',  the  answer  set  op:  First,  plaintiffs* 
fraud  whereby  defendants  were  induced  to  make 
an  agreement  witb  a  third  party  for  an  ex- 
cbange  of  properties;  second,  that  such  third 
party  wag  not  ready,  able,  and  willing  to  carry 
out  the  agreement  Hela  error  to  ignore  the 
second  defense  and  to  submit  only  the  defense 
of  fraud. 

[Ed.  Note.—Por  other  cases,  see  Brokers, 
Gent  Dig.  SS  121,  123-130;  Dec.  Dig.  «s>88.1 

Appeal  firom  District  Court;  Oray  County. 

Action  O.  W.  Avery  and  anoUier,  part- 
ners, against  George  S.  Howell  and  another, 
partners,  Frcnn  Jodgmeat  tor  plaintlfflB,  de- 
fuidante  appeal.  Bevosed*  and  new  trial 
ordered. 

John  W,  Davis,  of  Greensburg,  and  J.  M. 
Klrkpatrlck,  of  Dodge  City,  for  appellants. 
H.  O.  Trlnkle,  of  Garden  City,  for  appellees. 

PORTER,  J.  [1]  The  main  question  In 
this  case  is  whether  the  court  erred  in  sus- 
taining a  demurrer  to  defendant's  evidence. 
The  plaintiffs,  who  are  real  estate  agents, 


sued  to  recover  their  commission  upon  an  ex- 
change of  properties.  On  a  former  trial  the 
court  set  aside  a  verdict  for  defendants. 
From  the  idling  granting  a  new  trial  de- 
fendants appealed,  and  the  judgment  waa 
affirmed.  Avery  v.  Howell,  91  Kan.  297, 137 
Paa  785.  Before  the  second  trial  deftmdants 
filed  an  amended  answer  in  which  they  ad- 
mitted having  made  a  written  contract  with 
Hanna,  the  person  procured  by  plaintiffs,  b7 
which  they  agreed  to  exchange  certain  lands 
for  a  stock  of  merchandise  and  other  prop- 
erty he  claimed  to  own.  The  answer  alibied 
Chat  they  were  Induced  to  execute  the  con- 
tract by  false  representations  by  Hanna  that 
the  property  belonged  to  him,  and  that  the 
total  of  the  incumbrances  upon  It  amounted 
to  ¥6,500:  that,  In  fact,  he  was  not  the  own- 
er of  all  the  property,  and  the  Indebtednesi 
against  It  was  greatly  in  excess  of  the 
amount  stated.  The  answer  further  alleged 
that  the  false  statements  were  known  to  and 
acquiesced  In  by  the  plaintiffs.  There  WB  a 
further  allegation  that  Hanna  was  not  able 
and  willing  to  carry  out  the  contract  on  his 
part  The  court  placed  the  burden  of  proof 
as  to  fraud  upon  defendants.  There  was  a 
direct  conflict  In  the  evidence  as  to  what  rep- 
resentations were  made  about  the  amount  <A 
Incumbrances  against  Hanna's  property,  and 
what  was  said  by  At^  to  Howell,  who 
had  charge  ot  tba  trade  tor  defendants.  No 
evldeDOe  was  offered  by  defendants  sbowing 
any  statements  or  r^pteaoitatlons  made  as 
alleged  in  the  answer  by  Hanna.  except  Out 
the  writtra  contract  and  the  bill  of  nie  de- 
scribed the  property  as  his,  and  the  amoant 
of  incumbrances  mentioned  was  $6,500. 
.  There  was  some  evtd^ice  to  mstaln  Qm 
defense  of  fraud,  and  some  npon  which  the 
jury  might  have  fonod  that  no  fraud  was  es- 
tablished, and  tborefore  the  ca^  should  biTS 
gone  to  the  Jnry.  The  court  could  not  In- 
vade the  province  of  the  jury  by  weltfdng 
the  evidence.  Acker  v.  Norman,  72  Ean.  686; 
84  Fac.  531,  affirmed  in  VaUey  Township  v. 
StUes,  77  Kan.  557,  500,  95  Pac.  572;  Haddea 
V.  Stegman.  88  Kan.  29,  SO.  127  Pac.  524; 
Smith  V.  Scbrlver,  91  Kan.  582,  586,  138  Pec 
684 ;  Terry  v.  Gravel  Co.,  93  Kan.  125,  129, 
143  Pac.  485;  Bowes  v.  Sly,  96  Kan.  888, 1S2 
Pac.  17. 

[2]  For  another  reason  the  court  was  wt 
warranted  in  rendering  judgment  in  plaln- 
tifTs  favor.  Before  they  could  recover  It  de- 
volved npon  them  to  establish  the  fact  tbat 
they  procured  a  purchaser  ready,  able,  and 
willing  to  exchange  properties  ou  the  terma 
agreed.  This  was  spedaUy  denied  in  the  an- 
swer. Here  was  a  material  issue  on  whid) 
plaintifrB  had  the  bnrd^  For  some  rea- 
son not  apparent  from  the  record,  the  court 
ignored  this  issue  and  tried  only  the  ques- 
tion of  fraud.  While  the  burden  was  on  the 
defendants  to  establish  fraud,  they  migbt 
have  been  willing  to  rest  their  whole  defense 
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on  tbe  faflore  of  plalntUb  to  satla^  tbe  Jury 
npon  the  other  Issue. 

It  follows,  therefore,  that  tbe  Judgment 
must  be  reversed,  and  -a  new  trial  ordered. 
All  the  Justices  concurring. 

(96  Ku.  818) 

SMITH  T.  NATIONAL  SASH  &  DOOB  CO.* 

(No.  2039&) 
(Supreme  Court  of  Kansas.    Dec.  ll.  1916.) 

f'Syllobuj  Iv  Court.) 

Mabtbs  and  Sbbvart  ^=32S0%,  New,  toI.  10 
Ke^'No.  Series— Death  or  Servant— Reoot- 

XBT  of  GOUFKHSATXOR— DEFSnDEIITS. 

The  plaintiirs  sod,  18  years  old,  livins  with 
her  and  tier  husband,  turned  over  to  her  his 
wages,  paj^g  nothing  for  his  board,  room,  or 
lanndnr.  but  obtaiaing  from  her  money  for  his 
ezpeaoitares.  Although  she  was  supported  by 
her  hosband,  she  bad  required  certain  medical 
and  sunical  attrition,  the  expenses  of  which 
were  paid  in  part  by  the  deceased,  and  his  wages 
were  always  availaue  by  her  for  such  attention, 
■11  ai  which  extra  eocpense  could  be  met  <«ly  by 
osiDg  a  portion  of  his  earnings.  Eeld,  that  she 
was  partly  dependent  upon  the  son  and  conk) 
recover  under  the  Workmen's  OompensatioD  Act 
on  account  of  bis  death. 

Appeal  txom  IMstrlct  Oonrt;  lfontgoni«7 
Oounty. 

Proceedings  under  tbe  Workmen's  Ck>mpen- 
satlon  Act  by  Lillian  Smith  to  obtain  com- 
pensation for  the  death  of  plaintUTs  son,  op- 
posed by  the  National  Sash  &  Door  Compa- 
ny, the  employer.  Compensation  awarded, 
and  defendant  api>eals.  Affirmed. 

Sherman  &  London,  of  Kansas  City,  Mo., 
and  Thomas  S3.  Wagstaff,  of  Independence, 
for  appellant  A.  B.  Lamb,  of  Coffeyrllle, 
for  appellee. 

W£^,  J.  This  case  Is  before  us  on  the 
motion  of  the  plaintiff  to  dismiss  the  appeal 
because  it  Involves  no  doubtful  question  of 
law.  But  one  vital  question  Is  presented — 
that  of  dependency — and  as  tbe  matter  has 
been  fully  briefed  and  argued  on  tbe  mo- 
tion, It  amounts  to  a  final  submission  of 
tbe  ease  on  the  merits,  and  will  be  so  consid- 
ered, as  the  parties  have  so  treated  it 

The  plaintiff  recovered  as  being  partly  de- 
pendent on  her  son,  Arthur  Lake,  who  was 
hilled  while  working  in  tbe  defendant's  glass 
plant  He  was  18  years  old.  Illegitimate, 
and  had  been  earning  $11  a  week.  Tbe  third 
finding  of  fact  was,  in  substance,  that  when 
Arthur  was  about  4  years  old  his  mother  mar- 
ried her  present  husband,  and  has  lived  with 
him  ever  since;  that  until  about  2  years 
prior  to  bis  death  the  boy  bad  made  bis  home 
with  his  grandmother,  but  about  that  time 
be  begaci  making  bis  home  with  his  mother ; 
that  tbe  household  consisted  of  tbe  plaintiff, 
ber  husband,  and  this  son ;  that  at  tbe  time 
of  his  death  she  and  her  husband  were  liv- 
ing In  a  five-room  bouse,  paying  f  10  a  month 
rental ;  that  since  the  death  she  has  received 
ber  support  and  maintenance  from  her  hus- 


band, who  has  continued  to  iiay  tberefor, 

furnishing  tbe  same  house  as  before — 
"and  that  previous  to  the  date  of  the  death  of 
the  said  Arthur  Lake,  .the  plaintiff  was  support- 
ed by  her  said  husband,  U  N.  Smith,  who  at 
tbe  time  of  the  trial  and  for  years  prior  thereto' 
was  receiving  the  sum  of  $16.50  per  week  as 
his  wages;  and  was  a  well,  able-bodied  man; 
that  after  the  said  Arthur  Lake  made  his  bume 
with  the  plaintiff  and  ber  said  busband,  be  turn; 
eti  over  bis  wages  each  week  to  plaintiff,  and  al- 
so the  husband  turned  over  his  wages  each  week 
to  the  plaintiff;  that  plaintiff  was  an  invalid, 
and  bad  required  surgical  operations,  the  ex- 
penses of  which  were  paid  In  part  by  the  de- 
ceased, and  the  money  of  deceased  left  with  tbe 
plaintiff  each  week  was  always  available  by 
plaintiff  for  medicines  and  surreal  servicee,  and 
all  of  these  extra  expenses  could  be  met  only  by 
using  a  portion  of  deceased's  earnings;  that  de- 
ceaaed  paid  no  board  or  room  rent  and  paid 
nothing  for  his  laundry  bill,  but  would  obtaic 
money  for  his  expenditures  from  the  plaintiff  in 
this  case;  tliat  at  the  time  of  I^ake's  death,  tbe 
deceased  was  engaged  to  be  married  to  a  girl  at 
Coffeyville,  such  marriage  to  occur  the  fillwwiiis 
October,  1014." 

Tbe  judgment  was  based  on  the  condu- 
slon  that  the  plaintiff  was  in  part  depend- 
ent npon  the  eamln^s  of  the  deceased  to  tbe 
extent  of  one-balf  of  bla  earnings.  The  lan- 
guage of  tbe  statute  is: 

"  'Depeodents'  means  such  members  of  tbe 
workman's  family  as  were  wholly  or  tn  part  de- 
pendent npon  the  workman  at  the  time  of  the 
accident  And  'members  ol  a  fiunlly*  fbr  the 
purpose  of  this  act  means  only  widow  or  bus- 
band,  as  the  case  may  be.  and  cfaildreo;  or  If  no 
widow,  husband  or  children,  then  parents  and 
grandparents,  or  if  no  parents  or  grandparents, 
then  grandchildren;  or  If  no  gnuidchildrra,  then 
brothers  and  sisters.  In  the  meaning  of  this 
sectiMi  parents  include  stepparents,  children 
include  stepchildren  and  grandchildren  include 
stepgrandchildren.  and  brothers  and  sisters  in- 
clude ateptwothers  and  stepsisters,  and  children 
and  parents  include  that  relation  by  legal  adop- 
tion.'^ Xavs  1911.  c.  218,  1 0. 

Section  U,  after  providing  the  amonnt 
of  compensation  in  case  tbe  workman  leaves 
any  dependents  wholly  dependent  upon  bis 
earnings,  further  provides: 

"If  the  wot^man  does  not  leave  any  such  de- 
pendents, but  leaves  any  depeodents  in  part  de- 
pendent upon  his  earnings,  such  proportion  of 
the  amount  payable  under  the  foregoing  provi- 
sions of  this  section,  as  may  be  agreed  upon  or 
determined  to  be  proportionate  to  the  Injury  to 
said  dependents." 

The  defendant  argues  that  there  was  no 
legal  obligation  upon  tbe  deceased  to  con- 
tribute to  tbe  support  of  his  mother,  and  that 
his  turning  over  to  her  Ms  earnings  is  not 
controlling,  but  that  tbe  real  question  Is, 
Was  she  dependent,  either  wholly  or  partial- 
ly, upon  such  contributions  for  ber  support 
and  maintenance,  and  calls  attention  to  the 
construction  of  "dependence"  In  Modern 
Woodmen  of  America  v.  Comeaux,  79  Kan. 
493,  101  Pac.  1,  25  L.  a.  A  (N.  S.)  814,  17 
Ann.  Cas.  865,  approved  in  Johnson  v.  United 
Workmen,  91  Kan.  814,  137  Pac.  1190,  60  L. 
R.  A  (N.  S.)  461;  that  tbe  use  of  the  word 
"injury"  In  the  language  quoted  from  secticm 
II  Indicates  that  there  must  be  an  actual 
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peconlaiT  Ion;  and  tiiat  the  finding  that 
since  the  death  of  the  flon  the  plaintiff  has 
received  her  sapport  and  maintenance  from 
her  hnsbend,  and  that  itrlor  thereto  she  was 
supported  by  her  hosband,  makes  it  still  more 
plain  that  she  was  not  dependent  npon  the 
son,  and  suffer^  no  pecnnlary  Injury  by  his 
death.  In  tiie  Comeanx  Case  "depratd«ice' 
was  held  to  be  similar  to  that  which  usually 
exists  between  parent  and  child,  husband 
and  wife,  or  generally  In  the  &mlly  illation. 
Nnmerous  authorities  are  cited  In  sapport 
of  these  contentions,  and  they  hare  all  been 
examined.  If  the  findings  were  simply  to 
the  effect  that  the  boy  turned  over  his  wages 
to  his  mother  to  ke^  until  he  eonld  use  th»n 
to  establish  a  fomlly  of  his  own,  no  question 
of  depraidency  could  arise.  But  tt  appears 
from  finding  Na  3  that  the  mother  In  this 
case  was  an  invalid  who  had  required  surgi- 
cal opera  tloos — 

"the  expenses  of  which  were  paid  in  part  b/ 

tlie  deceased,  and  the  money  of  deceased  left 
witb  the  plaintiff  each  week  was  always  avail- 
able by  plaintiff  for  medicines  and  surreal 
operations,  and  all  this  extra  expoise  coola  be 
met  only  by  uslDg  a  portion  of  deceased'a  earn- 
ings."' 

We  have,  then,  a  condition  of  healOi  re- 
quiring more  than  ordinary  expense  for  med- 
ical and  surreal  attention,  which  required 
attentton  could  be  imld  for  only  by  using  a 
portion  of  the  boy's  earnings.  It  amounts  to 
this :  By  using  some  of  the  boy's  wages  the 
mother  could  be  provided  wiUi  necessary 
medical  attention;  otherwise  she  could  not 
be  thus  provided,  and  moat  suffer  fnr  want 
thereof,  unless  we  assume,  without  basis, 
that  maUt  attention  could  be  had  without  re- 
muneration. To  this  exten^  therefore,  it 
seems  quite  clear  that  thrae  was  a  condition 
of  dependoice^  What  sum  should  have  been 
allowed  on  this  account  is  not  btitore  us  for 
comdderatlon  or*  determination. 

The  numerous  cases  cited  present  no  paral- 
lel situation.  However,  the  decision  in  Mc- 
Lean and  wife  v.  Moss  Bay  Iron  ft  Steel 
Company,  Limited,  2  K.  B.  621,  in  which  it 
was  held  that  a  married  woman  with  an  il- 
legitimate son,  living  with  her  husband,  not 
the  putative  father,  was  not  dependent  on  the 
SOD,  although  he  turned  over  to  her  his  wa- 
ges, which  were  by  her  put  Into  a  conmion 
fund  out  of  which  the  whole  family  was 
maintained,  was  overruled  by  the  House  of 
Lords  in  Hodgson  v.  West  Stanly  Colliery, 
Appeal  Cases,  Law  Reports,  1910,  ^29.  In 
the  latter  it  was  held  that  a  mother  and  her 
surviving  children  were  dependent  on  the  fa- 
ther and  two  sons  whose  eamlnga  formed  a 
common  fond,  out  of  which  the  whole  t&m- 
ily  was  maintained,  and  that  she  was  entitled 
to  recover  In  respect  to  the  death  of  each. 

The  defendant  closes  its  brief  with  these 
words: 

"Under  all  the  drcamstances,  we  think  there 
is  a  question  to  be  presented  here  which  calls 
upon  the  court  to  construe  this  statute,  and  the 


motion  to  dismiss  the  appeal  should  be  over- 

ruled." 

In  view  of  the  full  presentation  of  the  two 
opjpoOng  views  of  the  statute  and  the  conclu- 
sion readied  thereon,  it  seems  out  of  place 
merely  to  dismiss  the  appeal,  for  the  question 
at  issue  is  one  deserving  the  car^l  consid- 
eration which  it  has  received.  And  as  noth- 
ing could  be  gained  by  further  delay  and 
nothing  else  remains  to  be  presented,  the 
judgment  ot  the  trial  court  should  be  affirm* 
ed;  and  it  Is  80  ordered.  AU  the  Justices 
concurring. 


  <t8  Kan.  768) 

BME9tT  T.  ATCHISON.  T.  ft  S.  F.  BT.  CO. 

(No.  mss.) 

(Supreme  Court  of  Kansas.    Dee.  U.  191S.) 
(BvUahut  by  the  Court.} 

1.  Railboads  ^»415— Anxuals  on  Track— 
Lcabujtt  of  C<oupant. 

PlaintiflTs  horses,  without  his  fault  and 
without  the  feult  of  the  railway  company,  went 
upon  its  track  and  were  killed  by  a  passenger 
train.  They  were  not  seen  by  the  fireman  or  en- 
gineer, althoutb  th^  conM  have  been  seen  half 
a  mile  before  the  coUlaion.  Held,  that  until 
thdr  presence  was  discovered  the  railway  com- 

Kny  owed  the  plaintiff  no  duty  respecting  his 
rses,  and  is  not  liable  for  failure  to  see  them. 
[Bid.  Note.— For  other  cases,  see  Railroads, 
CJent  Dig.  SS  147ft-1482 ;  Dec  Dig.  «=»41B.r 

2.  Decision  MoomaD. 

&  S.  P.  B.  Co.  V.  Davis,  31  Kan. 
646,  3  Pac.  301,  modified. 

Appeal  from  District  Court.  Douglas 
County. 

Action  by  Arthur  Emery  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company. 
From  judgment  for  plaintiff,  defendant  ap- 
peals.  Reversed  and  remanded. 

W.  R.  Smith,  O.  J.  Wood,  A.  A.  Scott,  and 
Harlow  Hurley,  all  of  Topeka,  for  appellant 
Thomas  Harley,  of  Lawrence,  for  appellee. 

WEST,  3.  [11  The  second  cause  of  action 
is  not  Involved  in  this  appeal.  The  first  is 
this :  The  plaintiff  came  to  town,  hitched  his 
team  to  a  rack,  and  went  into  a  store.  A  boy 
on  a  bicycle  ran  into  the  team  and  scared 
them ;  they  entered  upon  the  railroad  of  the 
defendant  at  the  Indiana  street  crossing,  fol- 
lowed up  the  track  some  distance,  and  were 
killed  by  a  train  coming  frmn  the  iUppogSlte 
direction.  It  was  betweoi  8  and  0  o'clock 
In  the  evening,  but  the  horses  were  not  seen 
by  the  engineer  or  fireman.  The  jury  return- 
ed a  verdict  for  the  plaintiff,  and  found  that 
the  trade  where  the  horses  were  killed  was  in- 
closed with  a  lawful  fence  in  good  condlti(«tt 
but  also  that  a  lawful  teace  in  good  condition 
wonld  not  have  prevented  fbem  fnmi  eate> 
Ing  upcm  the  track  at  the  time  in  questioo; 
further,  that  the  proximate  cause  of  the  hh 
jury  was  "the  team  being  <m  track,  and  not 
bdng  seen  by  employes  of  defendant,"  and 
that  the  negligence  of  the  defendant  cmslsted 
in  the  failure  of  the  engineer  and  fireman  to 
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see  the  obstrnctlon.  These  findings  eliminate 
the  fence  question  and  leave  the  sole  query 
whether.  If  the  horses  were  frightened  and 
went  upon  the  track  without  the  fault  of  the 
plalntlfT,  he  can  recover  because  of  the  de- 
fendant's negligence  in  not  seeing  them  In 
time  to  avoid  Injury. 

[2]  The  plaintiff  contends  that,  under  the 
rule  In  A.,  T.  &  S.  F.  R.  Ca  y.  Davla.  SI  Kan. 
646,  3  Paa  301,  as  the  plaintiff  was  not  negli- 
gent, and  the  defendant  was,  the  former  can 
recover,  which  be  could  not  do  bad  be  been 
consciously  negligent  himself. 

The  act  of  1911  requiring  headlights  suffi- 
cient to  outline  the  figure  of  a  man  on  or 
adjacent  to  the  track  at  a  distance  of  800 
feet  (chapter  241,  Laws  of  1911)  Is  brought 
forward  as  an  argnment  that  the  engineer 
and  fireman  must  have  been  negligent  in  not 
seeing  the  horses  before  striking  them. 
There  Is  no  charge  of  wantonness,  bnt  there 
ia  an  express  allegation  that  by  the  use  of 
ordinary  care  and  diligence  the  defendant's 
agents  and  servants  could  have  observed  the 
horses  upon  the  tra<^  In  ample  time  to  avoid 
the  Injury.  This  raises  the  one  clear  ques- 
tion whether  under  the  circumstances  the  de- 
fendant owed  the  plaintiff  any  duty  until  the 
discovery  of  the  animals  upon  the  track.  In 
the  Davis  Case  It  appeared  that  an  emigrant 
train  followed  tlie  colt  aa  it  ran  up  the  track 
unUl  its  course  wac  Bt«vped  an  open 
bridge.  It  was  said: 

"WithoQt  any  fault  on  his  part,  and  throagh 
the  misconduct  or  negligence  of  some  unknown 
perron,  in  the  nighttime,  the  gate  was  left  open 
and  throagh  it  uie  animal  wandered  npon  de- 
fendants track.  While  technically  the  animal 
was  a  trespasser,  yet  it  was  so  trespassing  aft- 
er reasonable  precautions  had  been  taken  by  the 

?laintiff,  and  without  any  fault  on  his  part. 
Tnder  those  circumstaDces,  the  company  was 
hound  to  use  ordinary  care  to  prevent  injury. 
•  •  ♦  It  is  true  that  authorities  in  other 
states  .are  conflicting  on  this  question.  *  •  * 
We  think  in  principle,  however,  it  is  more  just 
and  fair  that,  where  the  owner  of  stock  is  with- 
ont  fault,  and  has  ta.'ken  every  reafionable  pre- 
caution to  keep  bis  animaw  confined,  and 
through  some  unexpected  casualty,  or  miscon- 
duct or  neghgence  of  a  third  party,  the  animals 
escape  from  such  confinement  upon  the  grounds 
of  another,  the  latter  should  use  ordinary  care 
to  prevent  their  being  injured."  Page  654  of 
31  Kan.,  page  302  of  3  Pac. 

The  defendant  moved  for  Judgment  on  the 
findings;  the  theory  being  that,  as  wanton- 
ness was  not  shown,  there  can  be  no  recovery. 
All  the  evidence  shown  by  the  record  touch- 
ing the  matter  of  negligence  Is  the  following : 

'  *^Fhia  railroad  track  runs  In  a  straight  hue  in 
a  northwesterly  direction  for  a  distance  of  about 
2  miles  fnnn  where  it  intersects  Indiana  street, 
and  that  said  railroad  tradk  and  bed  after  leav- 
ing Indiana  street  is  from  15  to  25  feet  higher 
than  the  surrounding  country.  That  the  team 
left  Indiana  street  where  it  intersects  with  the 
railroad  tra^  and  went  np  the  track  for  a  dis- 
tance of  about  Mie-baK  of  a  mile,  the  horse  on 
the  left  side  being  all  the  time  in  the  center  of 
the  track  between  the  rails,  and  the  horse  on 
the  right  side  being  all  the  time  just  to  the  right 
of  the  east  end  of  the  ties;  that  about  100 
yards  from  the  Intersection  of  Indiana  street 
and  the  railroad  track  there  was  a  cattle  guard 


which  the  horses  went  over.  That  when  said 
team  had  gone  up  said  railroad  track  about  one- 
half  mile  they  were  met  by  appellant's  passen- 
ger train  going  in  an  opposite  direction.  The 
engine  pulling  the  train  killed  the  two  horses, 
demolished  the  wagon,  and  destroyed  the  har- 
ness. There  was  no  eyewitness  to  the  accident. 
One  of  the  horses  was  found  near  the  track 
wbere  it  was  Icilted,  and  the  other  horse  was 
found  on  the  pilot  of  the  engine  upon  its  ar- 
rival at  the  city  of  Lawrence.  This  was  the 
first  knowledge  the  engineer,  fireman,  or  any 
other  person  had  of  having  struck  the  team. 
This  accident  occurred  about  8:40  o'clock  at 
night  northwest  of  the  city  limits  of  the  dty  of 
Lawrence.  The  night  was  dark,  but  the  head- 
light of  the  engine  was  burning  brighUy,  and' 
threw  a  bright  li^ht  on  the  track  at  a  distance 
up  to  one-half  mile  in  front  of  the  engine  dur- 
ing all  the  time  said  train  was  travding  this 
mfle  and  one-half  to  where  the  horses  were  kill- 
ed.  That  said  engineer  and  fireman  did  not  see 
■aid  team  of  horses  on  the  track." 

While  an  uamtnatlon  ttf  the  record  in  the 
Davis  Case  discloses  that  failnre  to  keep  a 
lookout  was  foond,  the  negligence  shown  «hi-  . 
slsted  mainly  in  not  stopping  the  train  after 
the  animals  wwe  seen  on  or  near  the  track. 
The  role  oonteoded  for  tlie  defendant  Is 
well  stated  in  I.  C  B.  B.  Co.  t.  Noble,  142  III. 
578,  at  page  58B.  S2  N.  E.  684.  at  page  686, 
the  track  being  properly  fenced : 

"What  duty,  then,  as  to  care  and  caution,  so 
far  as  it  relates  to  the  mere  discovery  of  the 
fact  that  domestic  animals  are  trespassing  on  a 
railroad  track,  does  the  railroad  company  and 
its  employte  owe  to  the  owner  of  such  animals? 
It  is  scarcely  necessary  to  observe  that  this  is 
entirely  apart  from  any  inquiry  as  to  the  duty 
as  to  care  and  caution  which  a  railroad  com- 
pany and  its  employes  owe  to  its  passengers,  or 
to  the  owners  of  property  in  course  of  transpor- 
tation, nor  does  it  Involve  the  same  rules  which 
apply  after  the  presence  of  the  trespassing  ani- 
mals has  been  discovered  or  is  known.  The  rail- 
road company  has  the  right  to  an  unobstructed 
use  of  its  track,  and  it  Is  justified  In  presuming, 
and  in  acting  upon  the  presumption,  until  the 
contrary  is  brought  to  its  attention,  that  Its 
right  in  this  respect  will  not  be  interfered  with." 

In  Battenbury  t.  Fere  Marquette  B.  Co., 
172  Mich.  106,  137  N.  W.  679,  It  was  held 
that: 

"A  railroad  company  Is  not  bound  to  keep  a 
lookout  to  discover  horses  trespassing  on  the 
track,  but  is  only  bound  to  save  them  after  they 
are  discovered,  if  it  ts  reasonably  possible  to 

do  so." 

The  same  doctrine  was  announced  by  the 
Supreme  Court  of  Oklahoma  in  the  case  of 
Missouri,  K.  &  T.  Ry.  Co.  v.  Savage,  32  Okl. 
376,  122  Pac.  666,  and  In  Indianapolis  &  E. 
Ry.  Co.  V.  Goar,  43  Ind.  App,  89,  86  N.  B. 
968.   See  note  24  L,  B.  A.  (N.  S.)  860,  861. 

It  often  happens  that  a  railroad  owes  cer- 
tain lookont  duties  to  one  perstm,  but  that 
the  failure  to  observe  them  cannot  be  avail- 
ed of  by  another  to  whom  they  are  not  owed. 
Wood  V.  Railroad  Co.,  88  Kan.  477,  481,  129 
Pac.  193 ;  Land  v.  Railroad  Co.,  95  Kan.  441, 
148  Pac.  612,  and  cases  dted.  See,  also,  Gib- 
son V.  Packing  Box  Co.,  85  Kan.  346, 116  Pac 
502,  Ann.  Cas.  1912D,  1103,  and  cases  dted. 
Modern  passenger  transportation  by  rail  re- 
quires that  so  much  attention  be  given  by 
the  engineer  and  fireman  to  the  large  and 
powerful  engines  now  in  use  that  It  wootd  be 
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unreasonable  to  boM  Qiat  tbey  owe  any  duty 
to  tbe  owner  of  strayed  or  frightened  animals 
to  ke^  a  lookout  tor  their  presence  on  the 
track  where  it  is  properly  fenced.  It  Is  suffi- 
cient both  upon  reason  and  by  authority  if 
they  use  proper  care  after  the  presence  of 
such  animals  is  discovered. 

To  this  extent  the  Davis  Case  Is  modified. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  In  accord- 
ance  herewith.  All  the  Justices  concurring. 

(96  Kan.  738)  ' 

BIPPB  T.  WBITBBS.    (No.  19743.) 
(Supreme  Court  of  Kansas.    Dae.  U.  1915.) 

(Syttahu*  by  the  Court.) 

PASnTIOn  ®S>100— LlABUJTT  or  PUBCHASEB 

— GEHEBAI.  CX.AI1I8. 

A  purchaser  at  a  partition  sale  of  lands 
belonging  to  the  heirs  of  the  deceased  owner 
takes  title  subject  to  general  claims  against  the 
estate  which  cannot  be  realized  out  of  the  per- 
sonal property. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  S{  876-397  ;  Dec  Dig.  «=»109.1 

Appeal  from  District  Court,  Washington 
County. 

Action  by  Frltx  Bippe  against  William 
Welters,  administrator  of  the  estate  of 
George  H.  Lueken,  deceased.  From  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Bennett  &  Clarke,  of  Washington,  Ean., 
for  appellant  J.  R,  Hyland  and  A.  J.  Free- 
bom,  both  of  Washington,  Kan.,  for  appel- 
lee. 

WBST,  J.  Certain  lands  were  partitioned 
and  sold;  the  plaintUt  being  the  purchaser 
and  receiving  a  deed.  During  the  peud«u? 
of  tbe  partition  shit  a  claim  was  filed  In 
probate  court  against  tbe  estate  of  tbe  de- 
ceased owner  of  the  land.  The  claim  was 
allowed  prior  to  the  sale  In  partition.  The 
dalmant  waa  the  wife  of  one  of  the  defend- 
ants in  tbe  partition  anlt,  and  her  attorney 
appeared  therein  In  district  court  as  attorney 
for  her  husband.  It  was  allied  that  she 
had  full  actual  notice  and  knowledge  of  the 
pendency  of  the  partition  suit,  but  permitted 
the  plaintiff  to  purchase  without  objection; 
be  relying  on  such  failure  to  object  as  a 
waiver.  After  the  sale  of  the  land  the  ad- 
ministrator advertised  it  for  sale  to  satisfy 
tbe  claim  In  question,  and  the  purchaser  at 
the  partition  sale  brought  this  action  to  en- 
join the  administrator's  sale.  A  demurrer  . 
to  the  petition  was  sustained.  The  question 
Is  whether  or  not  on  the  death  of  the  owner 
of  the  land  his  estate  went  to  his  heirs  sub- 
ject to  the  iwyment  of  his  debts  so  as  to  In- 
clude the  claim  In  question  as  against  the 
purchaser  In  partition.  The  plaintiff  con- 
tends that  It  was  the  basiness  of  the  claim- 
ant to  Intervene  In  the  partition  suit,  and 
that,  having  not  done  ao,  ahe  cannot  question 


the  title  of  one  who  purchased  and  paid  full 
value;  while  the  defendant  seeks  to  main- 
tain tliat  the  purchaser  paid  his  money  know- 
ing that  the  land  he  bought  might  be  called 
upon  to  respond  for  debts  of  the  deceased  In 
case  the  personal  property  should  not  be 
sufficient 

Authorities  from  other  states  are  cited, 
but  such  decisions,  being  usually  controlled 
by  local  statutes,  do  not  shed  much  light  up- 
on tbe  question  now  under  consideration. 
Both  by  statute  and  by  decision,  however,  all 
doubt  is  removed  from  the  rule  that  upon 
the  decease  of  Its  owner  the  title  to  real 
property  left  by  him  descends  directly  to  the 
heirs,  subject  if  necessary,  to  the  payment 
of  his  debts.  Gen.  Stat  1909,  H  2936,  2952; 
Black  V.  ElUott,  63  Kan.  211,  216,  06  Paa 
216,  88  Am.  St  Bep.  239 ;  18  Cyc  692  ;  30 
Cyc.  198;  Spencer  v.  Barker,  96  Kan.  360, 
364,  149  Pac  736.  It  Is  also  the  rule  that 
in  a  partition  suit  all  the  Interests  of  the 
parties  thereto  may  by  proper  pleading  be 
fully  determined.  Gen.  Stat  1909.  |  6243; 
English  V.  English,  63  Kan.  173.  35  Pac. 
1107;  Hazen  v.  Webb,  66  Kan.  38,  68  Pac. 
1096,  93  Am.  St  Rep.  276;  (Soodnough  v. 
Webber.  76  Kan.  209,  88  Pac.  879;  Sawln 
V.  Osbom,  87  Kan.  828.  126  Pac.  1074,  Ann. 
Cas.  1914A,*647.  But  the  statute  require! 
only  that  llenholders  be  made  parties.  Gen. 
Stat  1909,  i  6232;  Hazen  v.  Webb,  6S  Kan. 
38,  68  Pac  1099,  93  Am.  St  Rep.  276.  It 
has  been  said  that  under  no  circumstances 
should  general  creditors  be  made  parties  to 
an  action  In  partition.  Sfaeehan  y.  Allen,  67 
Kan.  712,  714,  74  Pac.  245. 

In  Sample  v.  Sample,  34  Kan.  73,  77,  S 
Pac  248,  251,  It  was  said: 

"I^  however,  the  real  estate  should  be  parti- 
tioned, and  afterward  it  be  found  that  tbe  ifw- 
sonal  assets  were  not  sufficient  to  pay  all  dauns 
agalcBt  the  estate,  then  the  real  estate  or  a 
portion  th^Kof  could  be  sold  to  satisfy  such 
claims." 

In  Thomas  r.  Witliams,  80  Ean.  632,  640, 
103  Pac.  772,  774  (25  U  R.  A.  [N.  S.1  1304), 
it  was  held  that  one  wbo  buys  land  from  the 
devisees  seven  years  after  tbe  death  of  the 
testator,  while  resident  of  another  state.  Is 
not  protected  as  an  Innocent  purchaser 
against  proceedings  thereafter  brought  to  sub- 
ject such  land  to  the  payment  of  dd>ts  of 
the  estate.  At  the  dote  of  the  opinlim  It 
was  said: 

"Price,  the  purchaser  of  the  land,  stands  op- 
en no  better  footing  than  the  devisees.  He  knew 
that  his  grantors  acquired  title  throui^i  tbe  viu 
of  William  E.  Jones,  and  was  presumed  to  Yaaw 
that  under  tbe  law  the  property  might  be  cbaiT^ 
ed  with  tbe  payment  of  any  indebtedness  of 
Jraies  owing  to  a  creditor  who  had  not  lost  his 
remedy  by  mactlfm.  He  had  no  right  to  regard 
the  mere  lapse  of  time  as  proof  that  no  such  in- 
debtedness existed.  .  He  was  bound  at  least  to 
inquire  whether  a  settlement  of  the  estate  lian 
been  had,  and  a  pursuit  of  that  inquiry  woold 
necessarily  have  advised  him  of  all  the  facts. 

No  question  of  limitation  or  laches  Is  rais- 
ed, and  it  must  be  held  that,  when  the  plain- 
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tiff  purchased  tbe  land  at  the  partition  sale, 
he  took  dtle  stibject  to  TaUct  claims  against 
the  estate  which  the  pononftl  proifertj  wu 
not  snflQi'Jent  to  pay. 

The  judgment  1b  therefore  affirmed.  All 
tbe  Justices  concurring. 

(96  kmb.  «n) 

SLINKEB  T.  SUMNBB  OOUNTT  BUILD> 
IN6  ft  LOAN  ASS*N  et  «L    (No.  196050* 
(Supreme  Court  of -Kansas.    Dec.  U,  iSiXl.) 

(SvOabu*  iv  CoMTt.} 

1.  Rkugxous  SoCIBTIBa  <tB>2S— WrrHDBAWAI. 
OF  MEMBBBS— POKniTCBl  OF  BlOHTS. 

Members  of  a  church  who  Toluntarilj  with- 
draw from  the  organization  forfeit  all  claim  to 
<x  interest  in  a  fund  raised  hj  a  subordinate 
•ocietj  of  the  church  for  churoi  purposes. 

lEd.  Note.— For  other  cases,  see  Bellgioas  So- 
cieties, Gent.  Dig.  H  147-1S3 ;  Dec  Dig.  «s>2S.] 

2.  ETnnnci  ^»151— OoHPEnnoT— Iiitbiit. 

Hie  rule  that  where  the  Intent  or  purpose 
with  whidi  an  act  was  done  becomes  a  material 
issue,  the  person  who  did  the  thing  mar  testify 
what  his  intention  was  Is  applied  to  the  mem- 
bers of  an  incorporated  sodety  OTganlxed  by 
the  Women  of  a  church  to  raise  funds  tor  the 
benefit  of  the  church. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  1  440;  Dec.  Dig.  •»»16L] 

Appeal  from  District  Court,  Sumiitt 
County. 

Action  by  Lucy  E,  Slinker  against  the 
Samner  Coun^  Building  ft  Load  Assoi^tloD 
and  others.  Prom  Judgment  for  defendants, 
plalntlfl  appeals.  Affirmed. 

James  Lawrence,  of  WelUngton,  for  aiq;>el- 
lant.  W.  W.  Schwlmi,  of  Wellington,  tax 
appellees.  - 

POBTBBk  J.  This  action  was  brought  by 
«IH>ellaot  In  her  own  name  for  tlie  benefit 
ct  the  members  of  an  unincorporated  cburdi 
sodetr,  of  wblcb  she  claimed  to  be  the  treas- 
urer, to  recover  nptm  two  oertlflcates  issued 
by  fbe  Sumner  County  Building  ft  Loan 
AssodaUon.  Tbe  building  assodation  dis- 
claims any  Interest  In  the  controTersy  and 
holds  tbe  fond  by  order  of  tbe  court  pending 
the  action.  The  Flrat  Baptist  Churdi  of 
•Wellington  filed  an  Interplea,  claiming  the 
fund,  and  alleging  that  the  money  had  been 
raised  by  the  women  of  the  congregation 
for  the  purpose  of  erecting  a  church  build- 
ing. Tbe  certificates  were  Issued  originally 
In  the  name  of  Carrie  M.  Carr,  as  treasurer 
of  the  Ladles*  Aid  Society  of  the  church,  and 
Mrs.  Carr  filed  an  Interplea,  claiming  the 
money  for  the  society.  The  case  was  tried 
by  the  court  largely  on  oral  evidence  glren 
by  persons  affiliated  with  various  factions  of 
the  cburcb,  including  members  of  several 
aid  and  missionary  societies  organized  at 
different  times  by  the  women  of  the  congre- 
gation. Upon  conflicting  evidence  the  court 
found  against  appellant  and  also  against  the 
society  represented  by  Mrs.  Carr,  and  held 
that  tbe  fund  la  tbe  property  of  tbe  cburcb. 


[1]  No  substantial  ground  for  reversal  of 
the  judgment  is  su^ested  In  appellant's 
brief.  Mr.  Bogers,  who  Is  one  of  the  attor- 
neys for  tbe  church,  was  secretary  of  tbe 
building  assodatlon,  and  made  the  affidavit 
showing  that  other  parties  claimed  the  fund 
and  should  be  interpleaded.  He  was  also 
called  as  a  witness  to  Identify  certain  church 
records.  But  these  matters  furnish  no  basis 
for  appellant's  claim  that  there  was  colludon 
between  the  association  and  the  church.  The 
building  and  loan  assodatloa  has  never 
claimed  any  Interest  In  tbe  money  represent- 
ed by  the  certificates,  and  la  not  concerned 
In  tbe  result  of  tbe  litigation. 

Oae  objection  ntgoA  by  appellant  Is  that 
tbe  cburcb  as  a  corporation  offered  no  evi- 
dence, and  yet  recovered  a  Judgment  It 
appeared  by  its  counsel,  and  satisfied  tbe 
court  from  evidence,  for  the  most  part  oral, 
given  by  numerous  witnesses,  that  the  women 
of  tbe  church  raised  the  money  through 
suppers,  social  gatherings,  and  various  en- 
terprises, and  Intended  it  to  be  used  fOr  tbe 
purpose  of  building  a  churdL  Vbe  evidence 
shows  tb^  the  appellant  and  those  acting 
with  ber  have  voluntarily  withdrawn  from 
the  chtirch.  It  Is  settled  law  that  they  bave 
no  interest  In  the  property  of  the  cburcb, 
and  of  course  they  bave  no  claim  to  any 
portion  of  this  fond  If  it  was  in  fact  raised 
for  the  benefit  at  the  church.  34  Cyc.  1167 ; 
24  A.  ft  B;  EncycL  of  L.  853,  S66. 

The  sole  question  before  the  court  was  one 
of  fact,  whetber  these  oerttflcates  r^resent 
a  fond  which  was  accumulated  tor  dtiurch 
purposes.  Ftnr  tbe  first  f^  yean  tbe  money 
rahsed  by  tbe  cburcb  society  (stsnetlmes 
called  the  Ladles'  Aid  Society  and  sometimes 
the  Ladies  Aid  and  Missionary  Society)  was 
used  fOT  various  purposes,  but  always  for 
tbe  benefit  of  ttie  church.  At  times  part  of  it 
was  used  to  pay  tbe  pastor's  salary ;  again, 
to  repair  or  furnish  tbe  church  building. 
Many  of.tbe  witnesses  testified  that  a  faw 
years  later  It  was  determined  to  use  the  fnnd 
to  aid  in  erecting  a  new  church,  and  tbe  rec- 
ords of  the  church  showed  that  In  1910  the 
congregation  adi^ted  a  resolution  to  build 
a  new  church,  and  that  the  Ladies'  Aid 
Society  bad  voted  to  contribute  fl.OOO  for 
that  purpose.  Witnesses  for  appellant  tes- 
tified that  tbe  money  was  not  raised  with  any 
intention  that  it  should  be  used  to  erect  a 
building.  Upon  conflicting  evidence  the  court 
found  against  the  api>enant,  and  we  shall 
not  waste  any  time  in  c<H)sidering  tbe  claim 
that  tbe  Judgment  Is  not  supported  by  tbm 
evidence. 

[2]  Appellant  <daims  tbe  court  erred  in 
permitting  the  members  of  tbe  Ladles*  Aid 
Society  to  testify  to  their  intention  in  rais- 
ing the  money  and  the  purpose  for  which  it 
was  to  be  used.  Where  the  intention  with 
whicb  an  act  was  done  is  the  material  fact 
In  Issue,  a  witness  who  did  tbe  thing  may 
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testify  what  his  intention  was.  Bice  r. 
Bogers,  S2  Kan.  207,  34  Paa  790.  Seven  ad- 
ditional Kansas  cases  to  the  same  effect  are 
cited  in  Williams  t.  Bailway  Co.,  90  Kan. 
478,  135  Pac.  ©71. 

In  Commonwealth  r.  Walker,  108  Mass. 
309,  312,  it  was  said:  "A  man's  intention  is 
a  matter  of  fact,  and  may  be  proved  as  such." 
Apparently  the  trial  court  could  see  no 
reason  why  a  different  rule  should  apply  to 
a  woman.  Since  we  are  of  the  same  opinion, 
the  judgment  wlU  be  afflrmed.  All  the 
Jnstioea  concurring. 

(U  ou.  Or.  IW)  ■=~ 

WEST  T.  STATE.  (No.  A-2443.) 

(Criminal  Court  of  Appeals  of  Oidaboma. 
Jaa  16, 1918.) 

Appeal  from  District  Court,  Canadian 
Coun^;  Jobn  J.  Gam^,  Judge; 

Llghtfoot  West  was  convicted  of  cattle 
tbeft,  and  appeals.  Beversed. 

J.  N.  Boberson,  of  £3  Reno^  for  plaintiff  in 
error.  S.  P.  Freellng,  Atty.  Gen.,  and  B. 
McMillan,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  In  error, 
Ughtfoot  West,  was  convict^  of  the  larceny 
of  domestic  animals,  and  was  sentenced  to  be 
imprisoned  in  the  penitentiary  for  the  term 
of  five  years.  The  judgment  was  rendered 
on  October  17,  1914.  To  reverse  the  judg- 
ment an  appeal  was  perfected  by  filing  in 
this  court  on  March  15,  1915,  a  petition  in 
error  with  case-made. 

The  Attorney  General  has  filed  the  follow- 
ing confession  of  error: 

"In  this  case  the  court  gives  to  the  jury  the 
following  instruction: 

***The  unexplained  possession  of  stolen  prop- 
erty  recently  after  the  tbeft,  by  the  party 
clmrged  with  the  theft  is  s.  circumstance 
tending  to  prove  his  guilt ;  and  if  you  find 
from  the  evidence  in  this  case  that  the  de- 
fendant has  failed  to  give  a  reaBonablQ  explana- 
tion of  bis  poBsesBion  of  the  property  alleged 
to  have  been  stolen,  consistent  with  bis  inno- 
cence, then  you  should  consider  the  fact  of  bis 
possession  as  a  circumstance  tending  to  prove 
bis  guilt;  but,  on  the  other  hand,  if  you  find 
that  the  defendant  baa  given  a  reasonable  ez- 

{}lanation  of  bis  possession  of  such  property,  not 
nconsistent  with  bis  innocence,  such  possession 
should  not  be  considered  by  you  as  evidence  of 
bis  guilt. 

"  'The  defendant  objected  and  excepted  to  the 
givlDg  of  the  above  instruction. 

"  'John  J.  Carney,  District  Judge.' 

"We  think  that  this  instruction  is  no  longer 
the  law  of  this  state.  It  usurps  the  province  of 
the  jury,  puts  the  burden  on  the  defendant,  re- 
quires an  explanation  on  his  part,  and  is  con- 
trary to  the  law  of  this  state  as  laid  down  in 
<3ox  V.  Territory,  2  Okl.  Cr.  678  [104  Pac.  378] ; 
Slater  v.  U.  S.,  1  Okl.  Or.  275  [98  Pac.  110] ; 
Askew  V.  U.  S.,  2  OkL  Cr.  156  [101  Pac.  121] ; 
Pickering  T.  U.  S.,  2  OkL  Ch>.  197  [101  Pac 
123].   We  therefore  confess  error." 

We  are  of  the  opinion  that  the  giving  of 
this  instruction  constitutes  prejudicial  error. 
It  in  effect  deprives  the  defendant  of  the 
presumption  of  innocence.  It  shifts  the  bur- 


d^  of  proof,  by  requiring  blm  to  establish 
his  defense  by  a  preponderance  of  the  evi- 
dence. It  follows  that  tlifl  confession  of  er- 
ror is  well  founded. 

The  judgment  herein  is  therefore  rawsed, 
and  a  new  trial  awarded. 


(79  Or.  K> 

SYKES  et  aL  T.  PROEBSTBL  LAND  ft  AI>- 
JTTSTMBNT  CO. 

(Supreme  Oonrt  of  Oregon.   Jan.  11,  1916.) 

.  Department  2.  .^ipeal  from  Obrcnlt  Court, 
Multnomah  County;  Henry  Bi  McGinn, 
Ju^e. 

Suit  by  Geor!ge  Sykes  and  others  against 
the  Proebstel  Land  ft  Adjustment  Company 
to  Qulet  title  to  certain  lots  situated  in  the 
dty  of  Portland.  Plaintifls  dalm  Utle 
throogb  the  taelrs  of  Jane  Proebstel,  tbe  orig- 
inal donee  from  the  United  States;  these 
alleged  h^rs  being  Thomas  C^pman,  a  wat- 
TiTins  brother  of  Jane  Proebstel,  ArdUbald 
Wood,  George  Wood,  Christina  Wood,  EUxa 
De  Sawtell,  Margaret  Griffin,  children  of  Ana 
Wood,  deceased  sister  of  Jane  Proebstel,  Idtm 
Broomfleld,  and  Jeremiah  Broomfleld,  chil- 
dren of  Mai^ret  Broomfldd,  and  Maris 
Hight  and  Mai^aret  Blackburn,  dai^ters  of 
James  Chapman,  a  deceased  brother  of  Jane 
Proebstel.  The  defendant  <daims  title  throi^ 
numerous  children  and  grandchildren  of  An- 
drew Chapman,  who,  It  claims,  was  an  and* 
of  Jane  Proebstel,  and  whose  diUdrra  and 
grandchildren  are  alleged  to  have  been  tlK 
true  heirs  of  Jane  ProebsteL  Upon  tlie  trial 
in  the  circuit  court  there  were  findings  and  a 
decree  for  plaintiffs,  from  which  defendant 
appeals.  Aflirmed. 

G.  Evert  Baker,  of  Portland  (O.  S.  Jack- 
son, of  Roseburg,  on  the  brief),  for  appellant 
Earl  C.  Bronaugh,  A.  F.  Flegel  and  A.  U 
Veazie,  all  of  Portland  (Flegel,  Reynolds  & 
Flegel,  of  Portland,  ou  the  brief),  for  re- 
spondents. 

McBBIDEX  J.  The  testimony  in  this  esase 
is  very  volimiinous)  and  no  good  purpose 
would  be  subserved  by  a  detailed  di8CUS5i<Hi 
of  It,  as  it  would  be  of  no  interest  or  profit 
to  the  public  at  large  or  to  the  profession, 
and  would  needlessly  incumber  the  R^rta 
We  have  carefully  examined  it,  and  are  of 
opinion  that  the  persons  through  whom  plain- 
tiffs claim  were  the  true  and  only  heirs  of 
Jane  Proebstel,  and  that  those  through  whom 
defendant  claims  have  no  Interest  in  tbe 
property.  This  question  of  fact  being  resolv- 
ed in  favor  of  plaintiffs,  a  discussion  of  the 
questions  of  law  so  ably  presented  by  respec- 
tive counsel  becomes  superfluous. 

The  decree  of  the  circuit  court  la  affiniwd. 

MOOBBl  a  J.,  and  BBAN  and  HABBIS, 
JJ.,  concur.  EAKIN,  J.,  takes  no  part  In  tb» 
ntnsideration  of  this  case. 
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(60  Colo.  497) 

McGRAW  et  aL  r.  HOFFMAN.  (No.  8791.) 
(Supreme  Court  of  Colorado.   Jan.  8,  1916.) 

Department  3.  Error  to  Prowera  (3onDt7 
Court;  C.  B.  Ttaoman,  Judge. 

Action  betwe^  H.  IX  McGraw  and  anoth- 
er and  Peter  Hoffman.  From  the  Judgment. 
McGraw  and  another  bring  error.  Super- 
sedeas denied,  and  judgment  affirmed. 

J.  C  Horn,  of  Lamar,  for  plaintiffs  in  er- 
ror. Gordon  A  Gordon,  of  Lamar,  for  de- 
fimdant  In  error. 

FOR  O0BIAM.  Application  tov  Bapeswa- 
deas  denied,  and  judgment  affirmed. 


<W  Colo.  497) 

STARBIE0  T.  COEBY. 


(Na  8693.) 


(Supreme  Court  of  Colorado.    Jan.  3,  1916.) 

Department  3.  Error  to  District  Court, 
City  and  County  of  Denver;  John  T.  Shu- 
mate, Jndge. 

Action  between  George  A.  Starblrd  and  O. 
H.  Corey,  as  administrator  of  the  estate  of 
C,  E!.  Darrow,  deceased.  From  the  Judg- 
mmit,  Starblrd  brings  error.  Aj^llcatlon  for 
supersedeas  denied,  and  Judgment  affirmed. 

George  B.  Campbell,  of  Denver,  for  plain- 
tiff In  error.  Frank  L.  Grant,  of  Denrar,  for 
defendant  In  error. 

PEB  CURIAM.  Application  for  flnperse- 
deas  denied,  and  Judgment  affirmed. 


<»  Colo.  487)  ■     '  ■ 

HARLEM  ▼.  BODAMEB. 


(Na  8740.) 


(Supreme  Court  of  Colorado.   Jan.  3,  1916.) 

"Department  8.  Error  to  District  Court, 
City  and  County  of  Denver;  Charles  OL  But- 
ler, Judge. 

Action  between  David  E.  Harlem  and 
George  W.  Bodamer.  Judgment  for  Bodam- 
er,  and  Harlem  briags  error,  and  applies 
for  supersedeas.  Application  for  supersedeas 
denied,  and  Judgment  affirmed. 

EYanfc  McLan^Un,  at  Denver,  for  plain- 
tur  In  error.  Emory  S.  Irwtn,  of  Denver,  for 
defendant  in  error. 

PER  CURIAM.  Hie  application  for  super- 
sedeas Is  d«iled,  and  the  Judgment  la  af- 
firmed. _ 

<9a  Kan.  727) 

DRAKE  et  aL  v.  TOPEKA  RT.  CO.* 
(No.  19733.) 

(Supreme  Court  of  Kansas.    Dec.  11«  1915.) 

(8vUalu9  hv  the  Otmrt.) 

BCabteb  and  Servant  «=»164  —  Injubt  to 
Strkkt  Cab  OonntroTOB— Pbohttloatioit  or 
Rtjlkb—Pailukb  to  Wakn — Nbqligenob. 
A  conductor  on  a  street  car  was  shot  and 
mortally  wounded  by  a  dniokea  passenger  who 
became  incensed  because  mildly  remonstrated 
with      the  eondnetor,  who  in  dealing  with  him 
followed  the  roles  prescribed  by  the  corapany 
for  such  emergencies,  which  rules  were,  in  ef- 


fect, expressions  of  the  common-Icw  duty  of  a 
carrier  and  In  line  with  the  dictate*  of  common 
humanity.  HeU,  tliat  for  the  promulgation  of 
such  rules  and  the  failure  to  warn  the  deceased 
of  the  dangers  incident  to  the  presence  of  intox- 
icated passengers  the  company  is  not  liable; 
such  rules  being  proper,  and  such  warning  being 
needless. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  308,  309;  Dec.  Dig. 
154.1 

Appeal  from  District  Court,  Shawnee 
Ck>unty,  Division  L 

Action  by  J.  E.  Drake  and  another  against 
the  Topeka  Railway  Company.  From  Judg- 
ment for  defendant  plalntiefs  appeal.  Af- 
firmed. 

J.  H.  Stark,  of  Topeka,  for  appellants. 
Ferry,  Doran  &  Dean,  of  Topeka,  for  appel- 
lee. 

WEST,  J.  The  plaintiffs  appeal  from  an 
order  sustaining  a  demurrer  to  their  petition. 
A  Street  car  conductor  was  shot  and  fatally 
wounded  by  a  drunken  pass^ger.  The  pe- 
tition alleged,  in  substance,  that  In  obedience 
to  his  company's  rules,  and  in  accordance 
with  his  duty,  the  deceased  remonstrated 
with  this  passenger  and  sought  to  maintain 
order  and  proper  conduct  on  the  car,  wbldi 
angered  the  passenger,  who  upon  arriving 
at  his  destination  addressed  profane  and  in- 
sulting language  to  the  conductor,  and  was 
requested  by  him  to  leave  the  car,  and  there- 
upon backed  out  Into  the  vestibule,  and  Just 
as  he  was  leaving  the  car  fired  the  fatal 
shot;  that  the  shooting  was  the  result  of 
the  efforts  made  by  the  conductor  to  maintain 
order;  that  his  assailant  was  too  drunk  to 
be  responsible  for  bis  actions;  and  that  the 
deceased  sustained  his  Injuries  wholly  and 
sol^  by  reason  of  the  rules  and  reguUitlona 
of  the  company  and  his  obedience  thereof 
and  compliance  therewith.  These  roles  are, 
in  substance,  that  employes  are  required  to 
exercise  constant  care  to  prevent  Injury  to 
I>ersons  or  property,  and  in  all  cases  of  doubt 
to  take  the  safe  side;  that  conductors  and 
motormen  must  treat  all  passengers  with 
politeness,  avoid  difficulty,  and  exercise 
patience,  forbearance^  and  self-control  under 
all  conditions,  and  must  not  make  threaten- 
ing gestures  or  use  loud,  uncivil.  Indecent, 
or  profane  language,  even  under  the  greatest 
provocation;  that  -  no  passenger  shall  be 
forcibly  ejected  without  the  order  of  an  in- 
spector, starter,  or  offldal  of  the  company, 
unless  the  conduct  of  the  passenger  is  danger- 
ous or  grossly  offensive.  No  passenger  shall 
be  ejected  for  mere  intoxication  unless  dan- 
gerous or  offensive,  and  then  with  great  care, 
and  must  be  guided  until  free  from  probable 
injury.  It  is  impossible  to  see  bow  the  con- 
ductor could  have  taken  employment  wltlw 
out  Incurring  the  danger  Indd^t  to  all  con- 
doctors  from  drunken  and  disorderly  passen- 
gers who  now  and  then  Infest  the  cars  of 
common  carriers.  Equally  difficult  la  It  to 
perceive  how  the  fact  that  the  conductor  re- 
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monstrated  with  the  disorderly  passenger 
wltbont  any  attempt  to  eject  bim  was  the 
cause  of  the  iDjury,  In  the  sense  that  it  can 
be  attributed  to  the  negligence  of  the  com- 
pany. It  Is  alleged  that  the  effect  and  pur- 
pose of  such  rules  were  to  benefit  and  pro- 
tect the  defendant's  property,  and  to  protect 
It  from  the  claims  of  passengers  arising  on 
account  of  the  wrongful  acts  of  other  pas- 
sengers, and  that  such  rules  wrongfully  plac- 
ed the  deceased  In  a  situation  of  danger. 
But  the  rules  appear  to  be  but  a  fair  expres- 
sion of  the  common-law  duty  derolTlng  up- 
on common  carriers,  and  also  the  natural 
duty  which  would  be  required  by  the  dictates 
of  humanity,  and  In  no  Just  sense  can  it  be 
said  that  the  rules  made  the  car  a  place  of 
danger  to  the  conductor,  because  It  Is  ap- 
parent that  It  was  the  malevolence  of  the 
murderous  passenger  that  made  the  place 
dangerous  and  caused  the  injnry. 

No  llabtllty  can  arise  save  from  failure  ot 
duty.  While  it  is  argued  that  the  company 
owed  it  to  its  employ^  not  to  make  the 
rules  quoted,  and  also  the  affirmative  duty 
to  warn  him,  it  is  apparent  that  such  rules 
were  quite  fair  to  lilm ;  their  natural  effect 
being  to  ftvert,  rather  ttian  to  court,  danger. 
A  conductor  soon  becomes  more  familiar  with 
the  paraengers  on  bis  run  than  the  officers 
of  the  company,  and  no  conductor  need  be 
told  what  everybody  knows  that  a  drunken 
man  is  likely  to  be  dangerous.  He  was  told 
by  the  rules,  however,  bow  to  act  when  such 
a  character  had  to  be  dealt  with,  and,  had 
be  exceeded  them  and  attempted  to  assault, 
eject,  or  resist  bis  assailant  more  promptly 
or  more  forcibly  than  he  did,  he  would  prob- 
ably bare  only  met  hla  mortal  injury  the 
sooner. 

Counsel  rely  on  dted  authorises,  a  num- 
ber of  which  will  be  briefly  noticed.  Wur- 
tenberger  t.  Railway  Co.,  68  Kan.  642,  75 
Pac  1049,  declared  the  rule  titiat,  where  a 
master  orders  a  servant  Into  a  place  of  dan- 
ger, be  will  not  be  denied  a  recovery  for  an 
Injury  rec^ved  in  consequence  of  bis  obedi- 
ence on  account  of  contributory  negligence 
or  assumption  of  risk,  "unless  the  danger 
was  so  glaring  that  no  prodent  man  would 
have  entered  into  it,  even  under  orders  from 
one  having  authority  over  bim."  There  the 
workman  while  oiperatlng  a  hydraulic  Jack 
exprrased  bis  fears  of  its  condition*  but  was 
assured  of  Its  safety  by  the  foreman  and  di- 
rected CO  proceed.  In  Railroad  Co.  t.  Mor* 
rls,  76  Kan.  836,  03  Pac.  153, 13  U  R.  A.  (N. 
S.)  1100,  a  similar  ruling  was  made ;  the  In- 
jured party  having  been  ordered  to  stop  a 
moving  car  in  accordance  with  certain  rules 
of  the  railroad  company.  It  was  said  in  the 
opinion  that  he  was  required  to  be  loyal  as 
wel\  as  to  be  careful,  and  the  same  might  be 
said  of  the  conductor  In  tUs  case,  which 
presents  no  situation  of  an  employ^  suddenly 
ordered  Into  a  place  of  danger.  Stephens  v. 
Hannibal  &  St  J.  Ry.  Co..  86  Mo.  207,  9  S. 


W.  689,  9  Am.  St  Rep.  836,  !■  In  Una  with  the 
Wurtenberger  Case. 

Holshouser  r.  Denver  O.  &  E.  Co.,  18  Colo. 
App.  431,  72  Pac  289,  holds  that  an  employ* 
er  who  puts  an  employ^  at  work  knowing 
that  be  will  be  In  danger  of  injury  by  strikers 
is  bound  to  warn  him  of  such  danger — a  sit- 
uation not  presented  nor  analogous  to  the 
one  set  up  In  the  petition.  Howe  v.  Buf- 
falo, N.  T.  &  Erie  R.  R.  Co.,  37  N.  T.  297, 
involved  the  liability  of  the  company  for  the 
ejection  of  a  passenger  by  its  conductor,  who 
in  obedience  to  its  rules  refosed  to  take  a 
ticket  issued  by  another  comiuiny.  The  con- 
ductor was  sued  and  held  liable,  and  tliis 
decision  fixed  the  liability  over  ot  his  aD* 
ployer.* 

T.  &  N.  O.  Ry.  Co.,  V.  Echols,  87  Tex.  33^ 
27  S.  W.  60,  28  S.  W.  517,  declares  the  doc- 
trine  that,  while  it  is  the  master's  duty  to 
make  rules  tor  the  safety  of  his  employes  In 
a  complex  business,  in  a  work  which  an  oi^ 
dlnarj;  workman  can  readily  understand, 
and  which  involves  no  dangerous  machinery 
or  extra  hazard,  such  rules  are  not  required, 
Herr  v.  Green,  156  Iowa.  532, 136  N.  W.  511, 
137  N.  W.  917,  was  the  ordinary  case  of  a 
servant  ordered  to  perform  a  dangerous 
task ;  his  obedience  not  carrying  with  It  an 
assumption  of  risk.  Kelly  v.  Shelby  R  Co., 
22  S.  W.  445,  16  Ky.  Law  Bep.  311,  is  some- 
what similar  In  fact  and  effect  to  the  Hols- 
houser Case;  flie  plalntUTa  nonsuit  belnf 
affirmed. 

In  Holmes  r.  Southern  Pacific  Co.,  120  Cal. 
857,  52  Pac  652,  a  rule  of  the  company  that  a 
stick  must  be  used  in  making  certain  cou- 
plings was  held  to  be  void  if  Impracticable, 
and  it  was  declared  that  the  nonobservanot 
of  snch  a  rule  would  be  no  defense. 

Warn  V.  N.  T.  C.  &  H.  R.  R,  R.  Co.,  80 
Hun,  71,  29  N.  T.  Supp.  897,  holds  that  a  ooi^ 
poration,  in  making  rules  for  its  emptoySfl; 
must  use  ordinary  care  to  anticipate  and 
guard  against  dangers.  Our  attention  is  call- 
ed to  Labatt  on  Master  and  Servant  IS  741^ 
7430,  as  a  side  light  on  this  case.  Tb^  seo 
tions  discuss  actions  against  employers  for 
injuries  caused  by  their  servants,  espedallT 
in  assault  cases,  but  do  not  touch  upon  an 
action  by  a  servant  against  his  company  tot 
an  assault  committed  by  a  passenger. 

The  case  principally  relied  on  is  Baxter  v. 
Roberts,  44  GaL  187, 13  Am.  Bep.  160.  There 
a  car[>enter,  while  engaged  In  tearing  away 
some  boards  from  a  fence  inclosing  a  lot  own- 
ed by  the  defendant  was  shot  by  some  one 
who  claimed  possession  ot  the  lot  The  trial 
court  Instructed  that,  If  the  defendant  knew 
or  had  reason  to  believe  that  resistance  would 
be  ofiTered,  It  was  his  duty  to  impart  siidi 
knowledge  to  hla  empIoy&  '^s  was  held 
proper,  and  it  was  said : 

"The  general  principle  whldi  forbids  the  em- 
ployer to  expose  the  employfi  to  nnusaal  rislcs  in 
the  course  of  hla  employment  and  to  conceal 
from  him  the  fact  of  such  danger,  is  not  affected 
by  the  fact  tliat  tbe  danger  known  to  the  em- 
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ployw  azose  from  the  tortiooB  or  fel<mioas  pur- 
poiies  «t  desigDS  of  third  persons  acting  in  nos- 
tility  to  the  interests  of  the  employer  and 
tlirough  agencies  beyond  his  controL"  44  OaL 
192.  13  Am.  Rep.  IW. 

It  Is  true  that  the  petition  alleges  that  the 
officers  of  the  compaoy  were  more  exi>erlenc- 
ed  in  the  operation  of  street  cars  than  the 
deceased,  and  well  knew  that  the  rules  would 
place  him  In  a  situation  of  danger  and  were 
enacted  for  the  purpose  of  protecting  the 
company  from  claims  of  passengers  arising 
from  the  wrongful  acts  of  other  passengers. 
It  was  alleged  that  the  defendant  had  not 
elected  to  come  within  the  proTiBlons  of  the 
Compensation  Act  (chapter  218,  Laws  of 
1911),  and  It  Is  urged  that  tor  this  reason  it 
cannot  plead  assumption  of  risk.  But,  while 
the  petition  was  demurred  to,  and  hence  as- 
sumption  was  not  pleaded,  tlie  fact  remains 
that  no  defense  need  be  pleaded  until  a  cause 
of  action  is  stated,  and  none  can  be  stated 
without  alle^g  some  &llim  of  duty.  As 
already  Indicated,  we  are  vnable  to  deduce 
sucb  failure  from  the  arerments  of  the  peti- 
tion.  and  are  therefore  constrained  to  hold 
tiiat  the  demurrer  was  rightfully  sustained. 

The  jadgment  Is  affirmed.  Alt  flte  Justices 
ooncnrrlng. 

(96  Kan.  TU)  ' 
GERMAN  AMERIOAN  STATE  BANK  t. 
GOODRICH.   (No,  19730.) 
(Suprsme  Court  of  Kansas.   Dee.  11,  191ff.) 

(Bvmtiu  by  ihe  Court) 

Apfbu.  Ann  Bbbob  ^»979-^bdbb  Gkahtiho 

New  Tbial-tRevkbsal. 

An  order  granting  a  new  trial,  after  a  di- 
rected verdict  has  been  returned  against  the 
party  having  the  burden  of  proof,  will  not  be 
reversed,  where  for  anything  shown  in  the  rec- 
ord it  may  have  been  induced  by  a  belief  of  the 
trial  court  that  the  failure  to  make  a  prima 
lade  case  was  excusable  and  capable  of  remedy. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {$  8871-3873.  3877;  Dec. 
Dig.  ^979.] 

Appeal  from  District  Conrt,  Atchison 
County. 

ActlMi  by  the  German  American  State 
Bank  against  H.  C.  Goodrich.  From  Judg- 
ment for  defendant,  plaintiff  appeahL  Af- 
firmed. 

B.  D.  McKeever,  of  Topeka,  and  T.  A.  Mox- 
o^,  <tf  AtcMson,  for  appellant  Bazen  & 
Gaw  and  J.  J.  Scbenck,  aU  of  TapeHOL,  and 
Walter  B.  Brown,  of  Atchison,  for  appellee^ 

MASON.  J.  The  German  American  State 
Bank  sued  H.  O.  Goodrich  upon  a  promissory 
note.  An  answer  and  reply  were  filed.  The 
burden  of  proof  was  held  to  rest  upon  the 
defendant.  At  the  conclusion  of  hla  evidence 
the  court  directed  a  verdict  for  the  plaintiff, 
upon  which  Judgment  was  rendered.  The  de< 
fendant  filed  a  motion  for  a  new  trial,  which 
was  granted.  The  plaintiff  appeals. 

The  plaintiff  argues  with  much  apparent 


force  that  the  evidence  introduced,  If  given 
its  widest  scope  and  most  liberal  interpreta- 
tion, does  not  tend  to  establish  a  defense. 
The  defendant  does  not  undertake  to  meet 
this  argument  upon  the  merits,  but  insists 
that  the  granting  of  a  new  trial  was  within 
the  discretion  of  the  trial  court,  and  cannot 
be  reviewed  here. 

The  motion  for  a  new  trial  set  out  four 
grounds :  (1)  Abuse  of  discretion  of  the 
court,  misconduct  of  the  plaintiff,  accident, 
and  surprise;  {2}  erroneous  trial  rulings; 
(3)  that  the  verdict  was  contrary  to  the  evi- 
dence; and  (4)  newly  discovered  evidence. 
The  fourth  ground  may  be  disregarded,  since 
no  affidavits  were  filed,  as  required  by  the 
Code.  ClT.  Code,  {  307  (Gen.  St  1909,  {  S901). 
No  proceedings  are  pointed  out  to  which  the 
first  and  second  may  apply,  and  none  are  ap> 
parent  from  the  record  brought  here.  If  the 
evidence  had  presented  an  issue  of  fact  on 
whi<A  the  case  had  been  submitted  to  the 
Jury,  the  power  of  tiie  trial  court  to  grant  a 
new  trial  on  the  third  ground  could  not  be 
doubted,  since  without  its  approval  the  ver- 
dict would  not  support  a  Judgment  K.  C, 
W.  A  N.  W.  R.  Co.  V.  Ryan,  49  Kan.  1.  12,  30 
Fac.  108.  But  the  peremptory  Instruction  to 
return  a  verdict  bad  substantially  the  same 
effect  as  snstalnlng  a  demurrer  to  the  evi- 
dence, and  a  plaudble  ailment  is  made  that 
the  ruling  turned  upon  a  naked  question  of 
law  and  is  subject  to  review.  The  practice 
with  respect  to  the  two  rulings,  however.  Is 
not  precisely  similar.  It  has  been  held  that, 
while  a  motion  for  a  new  trial  is  not  a  pre- 
requl^te  to  an  appeal  from  an  order  sustain- 
ing a  demurrer  to  evidence  (Wagner  v.  Rail- 
way Co.,  73  Kan.  283,  86  Paa  299),  a  differ- 
ent rule  prevails  np<Hi  a  directed  verdict  for 
the  defendant  (Darling  v.  Railway  Co.,  76 
Kan.  893,  93  Fac  612.  94  Pac.  202).  If  we 
were  sure  tiiat  the  trial  court  granted  the 
new  trial  becaan  upon  farther  consideration 
It  had  reached  the  condnsion  that  the  evi- 
dence Introduced  toided  to  establish  a  de- 
fense, the  mliiv,  being  based  purely  npon  a 
question  of  law,  could  be  reviewed.  But  the 
record  Is  silent  as  to  why  the  order  was 
made.  Aegnmlng  that  the  answer  stated  a 
defense  (and  as  to  that  matter  we  express  no 
opinion  whatever,  the  -  question  not  having 
be«i  passed  npon  by  the  trial  court,  nor 
argued  here),  the  court  may  have  been  ot  the 
opinion  that;  although  the  defendant  had  fail- 
ed to  make  a  prima  fade  case  In  Its  support 
the  failure,  even  If  not  due  to  any  erroneous 
ruling  against  him,  was  for  some  reason  ex- 
cusable, and  that  Justice  would  be  promoted 
by  allowing  him  another  opportunity  to  In- 
troduce evidence. 

"New  trials  ought  to  be  granted  whenever,  in 
the  opinion  of  the  trial  court,  the  party  asking 
for  the  new  trial  •  •  •  has  not  in  all  prob- 
ability obtained  or  received  substantial  Justice, 
alUiough  it  might  be  difficult  for  the  trial  court 
'or  the  parties  to  state  the  grounds  for  such  new 
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trial  Dpon  paper  m  idoinly  that  the  Sapremc 
Court  could  nndentuid  them  as  well  as  the 
trial  court  and  the  parties  themselves  under- 
stood  them."  City  of  Sedan  t.  Church.  29  Kan. 
190.  101. 

If  a  defense  really  exists,  a  reversal  of  the 
order  granting  a  new  trial  would  give  the 
plaintiff  a  Judgment  to  which  it  was  entitled 
oDly  by  reason  of  some  mistake  of  the  de- 
fendant If  none  exists,  the  plaintiff  suffers 
nothing  by  an  affirmance  beyond  the  delay 
occasioned  by  the  granting  of  the  new  trial 
and  the  taking  of  the  appeaL 

The  judgment  is  affirmed.  All  the  Justices 
concurring,  exc^t  MARSHALL,  J.,  who  did 
not  Bit 


(96  KftD.  74S) 

TOUNO  v.  MARTIN  et  aL    {No.  19748.) 
(Supreme  Court  of  Kansas.    Dec.  11*  1915.) 

(SyUahut      *h«  Court) 

1.  JuDGuzNT  «=3l59  —  Default  —  Afflioa- 

TioN  TO  Open— Veeitication. 

An  application  to  open  a  judgment  obtain- 
ed by  pubhcation  service,  which  recites  ail  the 
requisite  facts  preecrit>ed  by  section  83  of  the 
Civil  Code  (Gen.  SL  1909,  {  5676),  is  not  void 
merely  because  the  affidavit  in  support  of  such 
application  is  only  verified  by  defendanfa  at- 
torney on  informaUon  and  belief. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  SS  310,  312,  313 ;  Dec.  Dig.  «=>159.] 

2.  Judgment  €=>159— Application  tq.  Open 

— VEBIF1ICA'I(I0  N — Amen  DMENT. 

When  such  application  and  affidavit  are  fil- 
ed within  time  to  open  a  judgment,  such  affidavit 
may  be  amended  or  supplemented  by  positive 
venflcatlfHi  after  the  tune  to  open  th^  Judg- 
ment would  otherwi^  have  expired. 

[Ed.  Note.— For  other  cases,  see  Ju^cment. 
Cent  Dig.  {{  810.  812,  813;  Dec.  Dig.  «=» 
159.] 

3.  Attobnet  and  Client  ^=971,  103  —  An- 

THOBITT  TO  RePBESENT  CLXKNT — RATIFICA- 
TION—ISSUKS— EVIDENCE. 

In  the  absence  of  an  issue  squarely  raised 
as  to  the  right  of  an  attorney  to  appear  for  a 
client,  it  is  not  error  to  .exclude  testiiqpny  to 
show  such  want  of  authority  ;  and  such  an  issue 
becomes  immaterial  when  the  client  afterwards 
ratifies  the  acta  of  his  attorney. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client.  Cent.  Dig.  |i  97-101,  164;  Dec.  Dig. 
^71,  103.] 

Appeal  from  District  Court,  Bice  County. 

Action  by  Hanna  A.  Young  against  Nancy 
S.  Martin  and  others.  From  Judgment  tor 
defendants,  plalntlft  appeals.  Afflrmed. 

F.  Dnmont  Smith,  of  Hatchlnson,  for  ap- 
pellant Russell  ft  Russell,  of  Oreat  Bend, 
for  appellees. 

DAWSON,  J.  This  appeal  chiefly  presents 
the  narrow  question  whether  an  application 
Is  snffldent  to  open  a  Judgment  obtained  by 
publication  service  when  verified  by  defend- 
ant's attorney  "on  InformatlOD  and  heUef." 
The  facts  In  brief  were  these:  On  January 
12,  1910,  the  plaintiff  brought  a  suit  to  gulet 
title  to  a  quarter  section  of  land  In  Rice 
county.  Service  on  some  of  the  defendaijts. 
Including  Richard  M.  Vanatta,  William  V. 


McCulley,  and  William  R.  McCnlley,  waa 
effected  by  publication.  On  April  6,  1910,  a 
default  Jud^ent  was  rendered  against  these 
defendants.  On  April  3,  1913,  three  days 
before  this  Judgment  became  absolute,  the 
defendant  Vanatta  and  the  two  McCulieys 
filed  their  application  to  open  the  Judgment 
Notice  was' served  on  plaintiff,  and  the  de- 
fendants* answer  was  attached  to  the  ap> 
plication.  To  conform  to  the  statute  requir- 
ing the  defendants  In  such  case  "to  make  It 
a[4>ear  to  the  satisfaction  of  .  the  court,  by 
affidavit,  that  during  the  pendency  of  the  ac- 
tion he  had  no  actual  notice  thereof  In  time 
to  appear  In  court  and  make  his  defense" 
(ClvU  Code,  i  83  [Gen.  St  1909,  {  5676]),  theh- 
attorney  filed  an  affidavit  in  part  as  follows: 
"That  he  is  dul7  authorized  attorney  for  tlw 
defendants  above  named ;  that  each  of  the  said 
defendants,  Richard  M.  Vanatta,  Willitm  V. 
McCulley,  and  William  R.  McCulley,  is  a  dod- 
rcBident  of  the  state  of  Kansas,  and  is  absent 
from  Rice  county,  Kan.,  at  the  present  time; 
that  this  affiant  has  full  power  to  make  this  affi* 
davit  as  attorney  for  the  said  parties ;  that  Rffi- 
ant  has  read  the  above  and  foregoing  applica- 
tion on  behalf  of  the  said  defendants ;  and  tbat 
the  matters  and  things  therein  set  forth  and  the 
allegations  and  averments  therein  cwtained  are 
true,  as  this  affiant  is  informed  and  YtxOj  be- 
lieved." 

When  tlie  application  came  on  to  be  heard, 
the  court  took  It  under  advlsemoit;  and 
thereaftN  tlie  defendants,  by  leave  of  court, 
filed  ammded  and  supplranental  ofildaTlts 
snfflcirait  in  scope  and  fonn  to  warrant  the 
court  In  sranttaic  ttadr  apidicatlon  if  Qaif 
had  b6en  filed  in  time.  The  coort  granted 
the  application,  and  set  aside-  the  Judgmeot 
as  to  these  defendants;  but  later  the  attor 
neys  withdrew  their  appearance  tar  the  Ifc- 
CuUeys,  and  the  Jndgment  was  rtinstated  as 
to  thenk;  and  after  a  hearing,  Richard  Vao- 
atta  was  adjudged  to  hare  an  interest  in  the 
land  In  ctmtroversy.  The  appellant  offered 
to  prove  by  the  d^endant  Richard  Vanatta 
that  he  personally  did  not  know  of  the  pen- 
dency of  the  action  prior  to  April  0,  ^13, 
and  that  he  bad  not  empUtyed  or  authorized 
any  attorn^  to  ain>ear  for  him  prior  to  that 
date.  This  proffered  evidence  was  excluded. 
In  substance  tbe  errors  aralgned  are:  (1) 
Opening  of  tbe  Judgment  on  the  affidavit 
filed  by  connsel  "on  informatliHi  and  beU^; 
and  (2)  tbe  exclusion  of  evidence. 

[1]  1.  Counsel  for  an>ellant  ctmcedes  Out 
tbe  first  of  these  is  snactlcally  tbe  <nly 
question  in  the  case.  It  would  be  gratlfrhie 
if  we  could  say  tbat  tbe  authorities  and  vxte- 
ed«its  on  this  qnestloa  were  clearer  and 
more  harmonloua  We  do  find,  however,  a 
strong  analogy  between  the  present  questioa 
and  those  whldi  have  arisen  on  pnbUcttlfa 
service  initiated  on  defective  afildavlts.  Any 
valid  Judgment  must  be  based  on  valid  serv- 
ice.  A  valid  service  by  publication  can  be 
based  only  on  a  positive  affidavit  But  this 
court  has  repeatedly  held  tba't,  while  an  af* 
fidavlt  for  publication  service,  verified  odtj 
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"on  Information  and  belief,"  Is  Invalid,  it  la 
not  Told,  and  even  after  Judgment  such  de- 
fective affidavit  may  be  amended  positive 
verification.  Harrison  v.  Beard,  30  Kan. 
632.  2  Pac.  632;  Harris  v.  ClafilD,  36  Kan. 
648,  13  Pac.  830;  Long  v.  Fife,  45  Kan.  271, 
25  Pac.  894.  23  Am.  St  Rep.  724;  Morris  v. 
Bobbins,  83  Kan.  33S,  111  Pac.  470.  These 
cases  likewise  show  that  mere  formal  de- 
fects may  be  corrected  by  amendment 

[2]  What  is  the  purpose  of  affidavits  to 
support  an  application  to  open  a  Judgment? 
It  is  "to  make  it  appear  to  the  satisfaction 
of  the  court"  that  the  defendants  had  no 
actual  notice  of  the  action  in  time  to  appear 
and  make  their  defense.  The  Important  mat- 
ter is  the  fact  ot  their  want  of  notice,  and 
that  the  court  be  satisfied  on  that  point  If 
the  affidavits  recite  all  the  necessary  facts 
to  challenge  the  attention  and  conscience 
of  the  court,  it  would  be  a  hard  rule  to  hold 
that  because  of  defective  verification,  or 
verification  in  the  only  way  an  attorney  em- 
ployed by  a  nonresident  client  could  verify, 
the  chancellor  should  have  regard  to  the 
£orm  rather  than  the  substance  of  the  plea 
before  bim.  We  think  the  analogous  cases 
already  dted  must  govern  hera  Assuming 
that  the  verification  of  counsel  "on  informa- 
tion and  heller'  was  Invalid,  It  certainly  was 
not  void.  It  could  be  amended  or  supple- 
mented by  positive  affidavits  while  the  ap- 
pllcatlon  was  stUl  pending,  even,  though  the 
three  years  had  elapsed  ere  they  were  filed; 
and  the  district  court  did  not  err  In  open- 
ing this  judgment  on  the  showing  thus  made. 

[S]  2.  Complaint  1%  made  because  the  court 
would  not  permit  the  defendant  Yanatta  to 
be  questioned  by  plaintlfTs  counsel  to  show 
that  prior  to  April  6, 1013,  he  had  po  knowl- 
edge .of  the  pendency  of  the  action  to  quiet 
plaintiff's  title  against  him,  and  that  prior 
to  that  date  be  had  not  employed  the  at- 
torn^ wbo  made  the  affidavit  In  his  behalf. 
April  6,  1013,  was  tbe  date  on  which  the 
three  years  allowed  by  the  atacate  to  open  a 
Judgment  <m  inibUcatton  service  would  ex- 
pire, Vanatta's  attorn^  had  filed  his  ap- 
plication, notice,  and  affidavit  on  April  3d. 
If  tbe  court  bad  permitted  this  evidence,  It 
would  bave  been  another  item  of  testimony 
to  abow  that  on  equitable  grounds  the  Judg- 
ment should  bave  been  opened— the  matter 
about  whidi  plaintiff  ittlncipally  appeals. 
We  search  this  record  in  vain  to  find  that 
any  issue  waa  aquarely  raised  'challenging 
tlie  rl^t  of  counsel  to  appear  for  Vanatta 
(4  Cyc.  028),  applying  tbe  elementary  rule 
of  principal  and  agent  that  when  the  prin- 
cipal afterwards  ratifies  the  act  of  the  agent 
and  adopts  it  as  bis  own.  It  Is*  no  concern  of 
others  that  tbe  agent's  act  did  not,  in  the 
first  instance,  have  tbe  positive  sanction  of 
his  principal.  This  rule  Is  even  more  elastic 
where  the  principal  and  agent  are  client  and 
attorney,  fw  in  such  cases  it  la  very  com- 


mon that  the  attorney,  tbe  agent,  must  act 
upon  bis  own  Judgment,  skill,  and  learning, 
and  depend  upon  his  client's  later  acquies- 
cence. Here  the  defendant  Vanatta  was 
present  In  Qm  courtroom,  presumably  advis- 
ing with  bis  counsel  and  ratifying  what  his 
counsel  had  already  done  in  his  behalf. 
Dresser  v.  Wood,  15  Kan.  344,  syL  6;  4'Oyc. 
927. 

This  Judgment  Is  affirmed.  All  tbe  Jus- 
tices concurring. 


(96  Kui.  0M> 
ELLSWORTH  et  aL  v.  TRINKLB.* 
(No.  1957&) 
(Snprane  Court  of  Kansas.    Dec.  U,  lOlS^ 

(SvUabut  bv  the  Court  J 

1.  Cobpobahons  4=»117,  121— PARma  ^»16 
-<;oBpoBATB  Stock— SAE^sa—Acnoii  to  Bs- 
covEB  Price  Paid— Fbaud. 

Tbe  evidence  examined,  and  held  sufficient 
to  sustain  findings  of  fact  establishing  the  right 
of  the  plaintiffB  to  sue  jointly,  nccusiog  tender, 
and  showing  active  fraad. 

[Ed.  Not&— For  other  cases,  see  Corporations, 
Cent  Dig.  H  504-506;  Dec.  Dig.  «=»117,  121; 
Parties,  Cent  Dig.  {  14;  Dec  Dig.  «=>15.] 

2.  Dauaqes  ^»67— Aixowanob— Aonon  vob 
MoNBT  WsonoruLLT  Obtaihbd. 

The  law  implies  a  pi-xmiise  immediately  to 
repay  money  wrongfully  obtained,  and  In  an  ac- 
tion to  recover  the  price  of  shares  ot  corporate 
stock,  which  the  plaintiff  was  induced  to  buy 
through  tbe  defendant's  fraud.  Interest  is  prop- 
erly allowed  by  way  of  damages  for  retention 
of  the  money  during  the  time  the  defei^ant  had 
the  use  of  it 

[Ed,  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  SS  135.  136;  Dec  Dig.  «=>67.] 

Appeal  from  District  Court,  Miami  County. 

Action  by  W.  B.  Ellsworth  and  others 
against  Charles  .F.  Trlnkle.  From  Judgment 
for  plaintiffs,  defendant  appeals.  Affirmed. 

Charles  F.  Trlnkle,  of  La  Cygne,  for  av^I- 
lant  Sheridan  &  Sheridan,  of  Pacda,  for 
appellees. 

BUBCH,  J.  The  action  was  one  to  re> 
cover  tbe  price  of  shares  of  corporate  stock, 
which  tbe  plalntlffa  were  fraudulently  in- 
duced to  buy.  The  piaintiffiB  recovered,  and 
the  defendant  appeals. 

[1]  W.  I.  Ellsworth  ia  tbe  busband  of  Helen 
B.  EUswortb,  and  W.  B.  Ellsworth  is  their 
son.  The  tbree  were  named  as  plaintiffs, 
and  the  contmtlon  is  they  should  have  sued 
separately.  There  was  sufficient  evidence 
that  tbe  money  paid  for  the  shares  of  stock 
came  from  a  common  fund  to  SDStaIn  tbe 
spedal  finding  of  the  Jury  that  tbe  atodi.  was 
paid  for  Jointly. 

On  discovering  that  they  had  been  defraud- 
ed, the  plaintiffs  made  a  search  for  the  de- 
fendant for  tbe  purpose  of  returning  tbe 
certificates  of  stock.  The  seardi  was  contin- 
ued for  several  days,  but  the  defendant  could 
not  be  found,  so  tender  was  made  in  the 
petition  and  at  the  trlaL  The  doctrine  of 
tmdeT  has  been  rationalized  in  recent  times. 
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and  Is  important  only  so  far  as  It  cuts  some 
real  figure  In  tbe  relations  ot  the  parties. 
Tender  takes  the  plaintiff  out  of  tbe  attitude 
of  wanting  to  eat  his  cake  and  hare  It,  too, 
and  gives  the  defendant  a  chance  to  do  tbe 
right  thing  and  save  the  costs  and  expenses 
of  a,  lawsalt  If  tbe  plaintiff  be  unable, 
through  tbe  exercise  of  reasonable  diligence 
to  that  end,  to  make  tender  before  bringing 
suit,  he  may  make  tender  In  the  petition. 
This  clears  bis  skirts,  and  If  tbe  defendant 
desire  to  arall  himself  of  tbe  benefit  of  the 
tender  he  may  do  so,  and  tbe  court  will 
protect  him  from  costs.  The  jury  were  prop- 
erly Instructed  on  the  subject,  and  they  found 
specially  that  the  defendant  conld  not  be 
found. 

The  jury  found  that  the  stock  was  worth- 
less. If  so,  tender  was  not  necessary.  The 
finding  is  assailed  as  contrary  to  the  evi- 
dence. The  secretary  and  treasurer  of  tbe 
corporation  testified  that  its  affairs  were 
liquidated,  its  debts  paid,  and  that  "the  bal- 
ance was  prorated  among  all  the  stockhold- 
era"  The  amount  of  this  balance  was  not 
divulged.  The  evidence  showed,  however, 
that  after  tbe  plaintiffs  bad  purchased  some 
stock,  and  before  their  last  purchase  was 
made,  the  company  was  financially  embar- 
rassed, and  was  calling  upon  its  stockholders 
for  money.  The  plaintiffs  did  not  respond, 
and  no  money  was  distributed  to  tbem  when 
tbe  affairs  of  the  company  were  liquidated. 
Therefore  the  finding  that  the  stock  they  pur- 
chased was  of  no  value  was  fairly  sustained 
by  the  evidence.  If,  however,  the  finding  be 
wrong,  It  is  of  no  consequence  as  affecting 
tbe  subject  of  tender,  for  reasops  already 
stated,  and  for  the  further  reason  that  it  is 
perfectly  clear  that  tender  to  the  defendant 
before  the  suit  commenced  would  have  been 
a  useless  formality.  In  such  cases  no  tender 
Is  required. 

After  the  defendant- sold  the  plaintiffs  a 
block  of  stock,  he  attended  a  meeting  of  the 
stockholders  of  the  company.  At  this  meet- 
ing tbe  call  for  money  was  made.  A  letter 
was  prepared,  stating  tbe  situation  of  the 
company,  to  be  mailed  to  stockholders,  in- 
cluding the  plaintiffs.  The  defendant  captur- 
ed the  letter  intended  for  the  plaintiffs,  and 
said  he  would  deliver  it  to  them  personally 
and  explain  the  occasion  for  It  Instead  of 
delivering  tbe  letter,  he  sold  tbe  plaintiffs 
some  more  stock.  This  was,  of  course,  active 
fraud.  He  did  not  simply  keep  to  himself 
his  own  information  relating  to  tbe  condition 
of  the  company  and  the  value  of  its  stock. 
He  prevented  the  plaintiff  from  obtaining  In- 
formation contained  In  a  writing  which  It 
was  his  duty  to  deliver. 

[2]  The  plaintiffs  recovered  for  the  last 
purchase  of  stock  only.  Interest  was  prop- 
erly allowed  from  tbe  date  the  defendant 
received  the  plaintiff's  money.  The  action 
was  not  one  for  unliquidated  damages,  but 
was  one  for  a  specific  sum  of  money  wrong- 


fully obtained.  The  law  Implied  a  promise 
of  immediate  repayment,  and  allows  Interest 
by  way  of  damages  for  detention  of  tbe  mon- 
ey for  the  time  the  defendant  was  using  it 

Tbe  Judgment  of  the  district  court  li  tt 
firmed.  All  the  Justices  concorring. 

m  Km.  W) 
BLAIR  T.  BLAIB  et  al.   (N«  19791) 
(Supreme  Court  of  Kansas^   Dec  11,  19UU 

(8yJMu$  &v  th0  ConrtJ 

Divorce  <8=»167— Diobee  — Pbocbcdhcu  n 

Set  Aside, 
In  the  year  1882  a  hosbaad  procnred  a  ffi- 
vorce  from  bis  wife  by  decree  ot  tbe  district 
court  of  Johnson  county,  Koa,,  based  on  publi- 
cation service.  The  decree  was  not  void,  but 
was  voidable  for  fraud  external  to  the  issnes. 
Afterwards  the  plaintiff  In  the  dtvoice  snit  imr- 
ried.  In  the  year  1910  he  died  at  Us  reridenoe 
in  tbe  state  of  Missouri,  leaving  a  large  amoont 
of  real  and  personal  property  in  that  state. 
No  admiuistrator  of  his  estate  was  appdnted. 
He  was  survived  by  tt»  second  wifte  and  om 
child  by  her,  who  Uve  !d  tbe  state  ot  Missouri. 
In  the  year  1914  the  first  wife  commenced  an 
action  m  tbe  district  court  of  Johnson  coauty, 
Kan.,  to  set  aside  the  decree  ot  divorce.  Tbe 
second  wife  and  her  cbUd  were  made  parties  de- 
fendant, and  after  a  proper  showii^r  were  aerred 
with  summons  in  tbe  state  of  Missouri.  The  pe- 
tition was  in  form  sufficient  either  as  a  petitioa 
to  vacate  a  judgment  for  fraud  practiced  by  tlie 
successful  par^,  nnder  the  Code  of  CivU  Pro- 
cedure, or  as  a  petltkHi  to  nolUfy  the  effect  ot  a 
JodRment,  under  the  general  eooity  power  of  die 
court  to  relieve  against  fraua.  Held,  the  dia- 
trict  court  of  Johnson  county  was  withoat  ja- 
risdictioa  to  entertain  tbe  peUtum. 

[Ed.  Note.— For  other  cases,  see  Divorce 
Cent  Dig.  Si  533-548;  Dee.  Dig.  «=>167.] 

Ai^teal  from  District  Court,  Johnson 
County. 

Action  by  Sarah  M.  Balrd  Blalr  againat 
Mary  0.  Blalr  and  another.  From  Jnd^ent 
for  plaintiff,  defendants  appeal  Bevened 
and  xemanded,  with  dlrecUmis. 

O.  U  Haydon,  of  West  Plalna,  Ha,  and 
J.  W.  Parker,  of  Olathe,  tm  appeUanta. 
Little  ft  Little^  of  Olatbe,  for  app^Uee. 

BURGH,  J.  The  action  was  one  to  set 
aside  a  decree  of  divorce  on  the  ground  of 
fraud.  A  demurrer  to  the  petition,  on  tbe 
ground  the  court  was  without  jurlsdlcti(Hit 
was  overruled,  and  the  defendants  appeal 

The  petition  was  filed  in  January,  1914. 
and  stated  that  the  plaintiff,  Sarah  M. 
Baird  Blalr,  and  William  Blalr  were  married 
In  the  state  ot  Vermont  in  the  year  18CT. 
They  lived  together  in  that  state  for  some  10 
years,  when  Blalr  established  a  separate 
residence.  In  the  year  1879  he  went  West 
Soon  afterwards  the  plaintiff  lost  trace  <rf 
him,  and  received  no  information  of  his 
whereabouts  In  his  lifetime.  In  1882  Blalr 
procured  a  divorce  from  the  plaintiff  on  tbe 
ground  of  abandonment,  In  the  district  court 
of  Johnson  county,  Kan.  The  service  was 
by  publication,  and  Blalr  filed  an  affidavit 
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that  he  did  not  know  Ub  wife's  place  of 
residence,  and  bad  no  means  of  ascertaining 
It ;  the  statutory  excnse  for  not  maillDg  her 
a  copy  of  the  petition  and  of  the  publication 
notice.  The  present  petition  charged  that 
the  affidavit  was  false,  that  the  grounds  for 
divorce  stated  In  the  divorce  petition  were 
folse,  that  Blair  had  not  been  a  resident  of 
Kansas  long  enough  to  entitle  him  to  sue  for 
a  divorce  in  this  state,  and  that  in  truth 
he  had  willfully  and  without  cause  deserted 
and  abandoned  the  plaintUT.  The  plaintiff 
did  not  learn  of  the  divorce  decree  until  In 
September,  1913.  Some  time  after  the  rendi- 
tion of  the  divorce  decree  Blair  married  the 
defendant  Mary  G.  Blair,  by  whom  he  had 
one  child,  the  defendant  Francis  P.  Blair. 
He  died  Intestate  in  the  year  1910  at  West 
Plains,  In  How^  county,  Mo.,  where  he 
resided,  teavinff  a  lai^  amount  of  real  and 
personal  propaty>  No  administrator  of  bis 
estate  bas  been  appointed.  Tlie  prayer  of 
tlie  peUtion  was  tbat  the  decree  of  divorce 
be  set  aside  and  tbat  the  plaintiff  be  restored 
to  all  rights  she  bad  lort  by  reaatm  ijl  Its 
rendition.  Snmmona  was  served  tm  the  de- 
fendants In  Missoart  by  the  shwiff  of  Howell 
coiintr,  after  a  prapet  idbowlng  of  nonresl- 
dence  and  inability  to  make  personal  service 
In  ms  state  . 

^nie  character  of  the  pleading  by  means 
of  which  the  plaintitF  invoked  an  exercise  of 
the  Jurisdiction  of  the  district  court  should 
first  be  understood. 

The  form  of  the  petition  is  such  that  it  la 
sufficient  either  as  a  petition  to  vacate  a 
Judgment  for  fraud  practiced  by  the  suc- 
cessful party,  under  the  Code  of  QvU  Pro- 
cedore,  or  as  a  petltltm  to  nullify  the  effect 
of  a  Judgment,  under  the  general  equity 
power  of  the  court  to  relieve  against  fraud 

It  is  well  settled  by  previous  decisions  of 
this  court  that  the  decree  of  divorce  was 
not  void.  All  the  formalities  which  the  law 
required  to  be  observed  were  observed.  A 
verified  petition,  showing  that  the  plaintiff 
was  a  resident  In  good  faith  of  Johnson 
county,  bad  been  such  for  more  than  a 
year,  and  stating  a  statutory  ground  for  di- 
vorce was  filed.  A  proper  showing  for 
service  liy  publication  was  made  and  a  proper 
notice  was  published.  A  proper  affidavit, 
giving  the  reasons  for  not  mailing  the  peti- 
tion and  publication  notice,  was  filed.  The 
prescribed  preliminary  steps  having  been 
taken,  the  court  acquired  Jurisdiction.  All 
that  followed  was  the  exercise  of  Jurisdiction, 
and  the  journal  entry  of  Judgment  discloses 
that  the  subsequent  proceedings  were  regular 
In  every  particular.  It  made  no  difference 
If  the  affidavit  giving  the  reason  for  not 
mailing  a  copy  of  the  petition  and  of  the 
notice  were  false.  Larimer  v.  Enoyle,  43 
Kan.  388,  23  Pac.  487.  Blair  was  required 
to  allege  and  prove  residence  such  as  the 
law  required.  It  made  no  difference  if  the 
allegation  were  false.  Larimer  v.  Knoyle,  43 
163P.-88 


Kan.  338,  23  Pac.  4S7.  Jurisdiction  over  the 
subject  of  divorce,  a  petition  good  on  Its 
face,  and  due  service  by  publication  gave  the 
court  the  right  to  take  the  evidence  and  de 
clde  the  question  of  residence.  If  the  deci- 
sion were  wrong,  it  was  not  void  for  want 
of  jurisdiction.  Miller  v.  Miller,  89  Kan.  IQl, 
130  Pac.  681.  It  made  no  difference  If  all 
the  other  all^atlons  of  the  petition  were 
false  and  were  sustained  by  false  testimony. 
The  judgment  would  still  not  be  void.  Mc- 
Cormick  v.  McCormIck,  S2  Kan.  31,  107  Paa 
546 :  Miller  v.  MUler,  89  K&n.  ISl,  130  Paa  681. 

Although  not  v<^  for  want  of  Jurisdiction, 
a  decree  of  divorce  may  be  voidable  for 
fraud.  Such  a  decree  may  not  be  avoided, 
however,  for  any  fraud  inherent  In  the  cause 
of  action  itself,  or  because  the  cause  of  ac^ 
tion  was  established  by  false  testimony.  It 
can  only  be  avoided  for  fraud  external  to  the 
issues ;  that  is,  some  fraud  whldi  prevented 
a  fair  sabmlsslon  of  the  controyersy.  Plaster 
Co.  V.  Bine  Rapids  Township.  81  Kan.  730, 
106  Pac.  1079,  25  L.  R.  A.  (N.  S.)  1237; 
Garrett  t.  Htnard,  82  Kan.  888.  106  Pac.  80; 
Cheever  t.  Kelly,  96  Kan.  269,  150  Pac.  520. 
If  the  plalntifF  bad  received  by  mall  a  copy 
of  the  divorce  petlti<Hi  and  a  copy  of  the  . 
publication  notice  Informing  her  of  the  suit 
and  of  the  nature  of  the  Judgment  which 
would  be  rendered  In  case  abe  made 'default. 
It  may  be  she  would  have  been  able  to  de- 
feat the  action  by  appearing  at  the  trial  and 
exposing  the  ftilslty  of  some  or  all  of  the 
material  allegations  o£  the  petition.  While 
the  petition  in  the  present  case  does  not  so 
allege,  it  may  be  assumed  for  present  purpos- 
es that  the  plaintiff  was  prevented  froib 
doing  this  because  a  copy  of  the  divorce  pe- 
tition and  of  the  publicatitm  notice  were 
not  mailed.  If  Blair  did  know  bis  wife's 
place  of  residence,  or  if  he  bad  means  of 
ascertaining  It,  he  committed  a  fraud  on  her 
and  on  the  court  by  not  mailing  the  docu- 
ments referred  to  and  by  filing  a  false  affi- 
davit as  an  excuse  for  not  doing  so.  This 
fraud  was  external  to  the  Issues  In  the  case 
and  was  sufficient  to  vitiate  the  Judgment, 
if  made  the  basis  of  a  proper  proceeding  to 
that  end. 

No  specific  property  of  any  kind  is  de- 
scribed In  tfie  petition.  No  possession  by  the 
defendants  of  any  property  formerly  belong- 
ing to  the  deceased  is  alleged,  and  the  prop- 
erty left  by  the  deceased  Is  described  as 
situated  In  the  state  of  Missouri,  and  so  not 
within  the  Jurisdiction  of  the  district  court. 
The  antagonism  between  the  plaintiff  and 
the  defendants  stated  In  the  petition  Is,  In 
brief,  this:  The  defendants  claim  to  be  the 
widow  and  child  of  the  deceased  by  virtue 
of  his  second  marriage;  this  marriage  was 
void  because  the  divorce  from  the  plaintiff 
was  procured  by  fraud ;  consequently  the 
plaintiff  Is  the  widow  of  the  deceased,  and  as  . 
such  entitled  to  a  portion  of  his  estate. 

Such  being  the  character  of  the  plalutUTs 
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petition,  what  power  did  tbe  court  possess 
to  entertain  it? 

The  court  had  no  power  whatever  over  the 
marital  status  which  was  tbe  subject  of  the 
divorce  action.  That  status  was  in  the  nature 
of  a  res,  jurisdiction  over  which  was  acquir- 
ed by  the  commeDceuaent  of  the  divorce  suit 
When  Blair  died  that  res  perished,  and 
neither  the  divorce  court  nor  any  other 
court  has  power  to  adjudicate  with  respect 
to  the  utterly  nonexistent  The  purpose  of 
tbe  divorce  suit  was  to  dissolve  a  status  by 
severing  the  bonds  of  matrimony  between 
Blair  and  his  wife.  Whatever  right  Blair 
had  died  with  him.  The  cause  of  action 
presented  in  his  petition  was  personal  to 
him,  and  did  not  survive  to  bis  personal  rep- 
resentatives or  to  his  heirs.  If  the  Judg- 
ment of  divorce  were  set  aside,  no  marital 
relation  could  possibly  exist  to  litigate  about, 
because  death  has  effected  a  severance  not 
dependent  upon  the  variable  Judgments  of 
courts.  It  is'  useless  to  Indulge  in  fictions 
or  to  resort  to  sophistry.  The  fact  may  as 
well  be  foced,  and  the  fact  Is  that)  tbe  marital 
status  Involved  in  tbe  divorce  case  cannot 
be  rescued  or  revived,  and  consequently  is 
beyond  tbe  Jurisdiction  of  the  district  court 
for  any  purpose. 

The  foregoing  considerations  by  no  means 
end  the'  matter.  A  status  is  not  all  there  Is 
to  matrimony,  and  dissolution  of  the  status 
by  death  does  not  put  an  end  to  all  that  tbe 
marriage  relation  connoted.  Certain  prop- 
erty rights  flow  from  the  relation.  This 
court  has  held  that  a  husband  cannot  de- 
prive bis  nonresident  wife  of  bet'  interest  In 
his  real  estate  in  Kansas  by  fraudulently 
procuring  a  Judgment  to  be  rendered  against 
himself  under  which  he  causes  the  land  to 
be  sold  and  conveyed  to  one  not  an  innocent 
purchaser.  McKelvey  v.  McEelvey,  75  Kan. 
325,  8»  Faa  608,  121  Am.  St  Rep.  436;  Mc- 
Kelvey UcEelvey,  79  Kan.  82,  99  Pac.  238. 
The  same  protection  should  be  extended  to 
property  rtghts  wlien  tbey  are  cut  ott  by 
^udulent  litigation  over  the  status  In  which 
such  rights  originate  as  when  they  are  cut 
off  by  fraudulent  llUgatlon  over  some  other 
subject  Tbe  nature  of  the  particular  sham 
hit  upon  to  effect  the  result  is  not  impor- 
tant Consequently,  while  tbe  marital  sta- 
tus as  such  drops  ont  ot  consideratiou  In 
this  case,  there  remains  the  subject  of  depri- 
vation of  property  by  means  of  fraud  prac- 
ticed In  obtaining  a  Jndgmrat 

The  decisions  of  courts  of  other  states  re- 
specting Uie  subject  Jost  discussed  are  not 
harmonious.  The  leading  cases  are  present- 
ed in  editorial  notes  found  in  67  L.  R.  A. 
683,  1  U  R.  A.  (N.  S.)  561,  and  44  Zi.  B.  A. 
(N.  S.)  505. 

Regarding  the  petition  in  the  light  of  a 
bill  in  equity  for  relief  against  finiid,  the 
district  court  of  Johnson  county  was  with- 
out jurisdiction.  The  perpetrator  of  the 
fraud  charged  is  dead.  The  action  is  against 
persons  who  ore.  In  a  certain  sense,  benefi- 


ciaries of  the  fraud.  Jurisdiction  to  relieve 
against  fraud  is  not  localized  to  tbe  place 
where  the  fraud  was  committed,  nor  to  tie 
place  where  evidence  of  the  fraud  Is  regis- 
tered. From  the  standpoint  of  Its  general 
equity  jwwers,  the  district  court  of  Johnson 
county  was  obliged  to  view  tbe  divorce  de- 
cree precisely  as  If  It  had  been  rendered  by 
a  court  of  competent  Jurisdiction  in  Missouri 
or  in  Vermont  Tbe  property  which  the 
plaintiff  hopeB  ultimately  to  reach  Is  in  Mis- 
souri. The  defendants  reside  in  MissourL 
Whatever  pretensions  the  defendants  malie 
under  color  of  the  divorce  decree  are  ex- 
hibited in  Missouri,  and  consequently  the  only 
redresslble  Injury  tbe  plaintiff  suffers  occurs 
there.  There  Is  no  provldon  of  the  Code  of 
Civil  Procedure  whldi  authorizes  the  plain- 
tiff to  choose  Johnson  county,  Kan.,  as  the 
forum  for  the  establishment  of  her  rights, 
or  which  authorizes  her  to  call  the  defend- 
ants into  that  county  by  publication,  or  by 
tbe  legal  equivalent  of  publication — personal 
service  of  summons  in  Missouri. 

Regarding  tbe  petition  In  the  light  of  a  pe- 
tition to  vacate  a  Judgment  for  fraud  un- 
der the  provisions  ot  the  Code  of  Civil  Pro- 
cedure, the  court  was  without  Jurisdiction. 
Section  596  of  the  Civil  Code  (Gen.  St  1909, 
§  6191}  provides  that  the  district  court  shall 
have  power  to  vacate  its  own  Judgments  or 
orders  at  or  after  tbe  term  at  which  tbey 
were  entered  In  nine  speclflc  instances.  The 
fourth  Is  for  fraud  practiced  by  tbe  success- 
ful party  In  obtaining  the  Judgment  or  or- 
der. Tbe  method  of  procedure  is  in  some 
Instances  by  simple  motion  and  notice.  In 
others,  as  In  the  case  of  fraud,  greater  for- 
mality Is  required.  Tbe  applicant  Is  re- 
quired to  file  a  petition,  which  must  con- 
form to  certain  requirements,  and  a  sum- 
mons must  be  issued  and  served  as  at  the 
commencement  of  an  action.  In  some  re- 
spects tbe  latter  proceeding  takes  the  ftnni 
of  a  new  action  and  may  present  equitable 
aspects.  State  r.  Soffletti,  90  Kan.  742,  136 
Pac.  260.  The  proceeding,  however.  Is  not 
an  action,  but  is  a  special  proceeding,  ac- 
cording to  the  deflnlUtms  of  the  Code  (sec- 
tions 4,  5  [Oen.  St  1000,  H  5597,  56983)>  and 
is  In  no  sense  a  subsUtnte  for  an  equity 
suit,  cognizable  under  the  general  equity 
powers  of  the  court  ^e  petitioner  is  beHd 
to  a  substantial  compliance  with  all  the  Um- 
itations  imposed  upon  the  remedy.  Hni 
Williams,  6  Kan.  17;  Sanfwd  t.  We^  60 
Kan.  830,  81  Pac.  1068;  PnbUshing  House  v. 
Heyl.  61  Kan.  684.  60  Pac  31T.  The  right 
of  the  petitioner  Is  a  legal  right,  and,  gen- 
erally, if  the  conditi(ni8  imposed  are  oom- 
plied  with  the  Judgmwt  assailed  must  be 
set  aside,  while  in  an  equity  suit  tbe  court 
may  exercise  to  tbe  fullest  extent  the  broad- 
est chancery  powers.  Tbe  result  of  tbe  pro- 
ceeding is  not  a  Judgmoit  (C^t.  Code^  i  393 
[Gen.  St  1909,  {  6988]),  bnt,  should  the 
petitioner  prevail,  Is  merely  an  orda  va- 
cating tbe  judgment  already  entered.  The 
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effect  of  such  an  order  Is  to  restwe  the  par- 
ties to  tbe  position  they  occupied  when  the 
facts  occurred  which  avoided  the  Jadgment. 
In  case  of  fraud  presenting  a  fair  trial,  set- 
ting aside  the  judgment  does  not  abate  the 
action,  none  of  the  proceedings  anterior  to 
the  trial  are  afTected,  the  merits  of  tbe  case 
are  not  determined,  and  the  cause  simply 
stands  for  trial  as  It  did  when  that  stage 
of  the  proceedings  was  originally  reached. 

Because  the  marital  status  which  Is  the 
subject  of  an  action  for  divorce  Is  forever 
removed  from  tbe  Jurisdictlcm  of  the  court 
by  the  death  of  one  of  the  parties,  the  par- 
ties cannot  be  restored  to  the  position  they 
occupied  when  tbe  fraud  occurred,  and  the 
proceedings  cannot  be  taken  up  anew  at  that 
point,  many  weU-reasoned  cases  bold  the 
statutory  remedy  has  no  application,  after 
the  death  of  one  of  the  parties  to  the  suit, 
to  a  decree' of  divorce  procured  by  fraud. 
This  court  has  held  that  other  statutory 
methods  for  opttdng  judgments  do  not  apply 
to  divorce  decrees.  Lewis  v.  Lewis,  15  Kan. 
181.  The  Lewis  decision  Is  supported  by 
some  rather  artificial  reasoning,  because  the 
court  was  appalled  at  disastrous  social  con- 
sequences  which  would  result  from  opening 
a  divorce  decree,  not  void,  but  merely  void- 
able, OD  tbe  faith  of  whl<di  a  second  marriage 
bas  been  ctmtracted,  children  bave  been 
brought  Into  tbe  wotlA,  and  rights  at  the 
most  delicate  nature  and  interests  of  the 
greatest  moment  have  been  Innocently  ac- 
quired. 

**8iich  anranaloos  mischief  cannot  be  Ingrafted 
on  tbe  practice  of  our  courts,  except  by  clear 
and  explicit  legislative  enactment."  15  Kan. 
190. 

In  an  equitable  action  for  relief  on  the 
ground  of  fraud,  these  consequences  may  be 
considered  in  connection  with  the  Inertia  of 
the  moving  party  and  other  facts  and  cir- 
cumstances appealing  to  tbe  cuiscience. 

If  Blair  were  alive,  and  had  not  remar- 
ried, and  the  condltkms  of  tbe  statntory 
remedy  were  compiled  with,  no  reason  is  ap- 
parent why  it  shoold  not  be  available  to  the 
plalntlfl.  It  he  were  alive,  and  within  the 
time  allowed  fbr  vacating  tlie  iudgment  he 
bad  remarried,  there  is  still  no  reason  why 
the  remedy  should  not  be  available.  The 
■tatnte  does  not  make  an  exc^ttlon  of  di- 
vorce decrees,  or  of  divorce  decrees  in  case 
a  second  marriage  occurs,  and  the  statute 
Itself  la  notice  ot  power  retained  over  Qie 
decree  tox  a  limited  tlmew  If  the  views  al- 
ready opressed  be  sound,  that  proper^ 
rli^ts  flowing  from  the  marital  status  may 
be  recognized  and  protected,  although  tbe 
fltatns  itself  bas  been  withdrawn  from  the 
Jorlsdlctlon  of  the  court,  Blair's  death  ought 
not  to  prevent  the  plalntlfl  from  invoking  the 
statutory  remedy. 

The  difficulty  with  the  plaintiff's  case  Is 
that  she  waited  more  than  30  years  after  the 
decree  of  divorce  was  rendered  before  she 


commmced  her  proiceeding  to  vacate  It  Tbe 
statute  allowed  ber  but  2  years.  It  reads  as 

follows: 

"Sec.  590.  The  district  court  shall  bave  power 
to  vacate  or  modify  its  own  judgments  or  (n^ers, 
at  or  after  the  term  at  which  such  judgment  or 
order  was  made:  *  *  •  Fourth.  For  fraud, 
practiced  by  the  successful  party,  in  obtaining 
the  judgment  or  order.   •   •  • 

"Sec.  597.  Proceedings  to  vacate  or  modify  a 
judgment  or  order  for  the  causes  mentioned  in 
subdivisions  foar,  five  and  seven  of  tlie  next  pre- 
ceding section  must  be  commenced  within  two 
years  after  the  judgment  was  rendered  or  order 
made,  unless  the  party  entitled  thereto  be  an 
infant,  or  person  of  unsound  mind,  and  then 
within  two  years  after  removal  of  such  disa- 
bility." Civ.  Code  (Uen.  St.  1909,  U  6191, 
6192.) 

Section  597  is  not  a  statute  of  limitation, 
wbldi-may  be  tolled,  or  which  does  not  begin 
to  run  until  knowledge  of  fraud.  It  Is  a 
time  of  limitation  Imposed  npoa  the  court's 
power  to  act.  The  language  of  section  596 
Is:  'The  district  court  shall  have  power." 
In  order  that  the  court  may  have  the  power 
conferred,  proceedings  "must  be  commenced" 
within  the  designated  period.  After  that, 
authority  to  exercise  the  power  granted  Is 
at  an  end.  Without  the  statute,  power  to 
vacate  a  judgment  merely  voidable  would 
end  with  the  expiration  of  tbe  term  at  which 
the  Judgment  was  rendered.  Tbe  statute 
makes  a  conditional  extension  of  Jurlsdlc- 
tl<m,  the  condition  being  that  proceeding^  to 
vacate  must  be  commenced  within  2  years. 
No  excuses  f&r  not  beginning  earlier,  other 
than  those  named  in  the  statute,  can  be 
recognized,  and  an  order  to  vacate,  based  on 
proceedings  commenced  after  2  years,  would 
be  coram  non  Judio^  and  might  be  ignored 
whenever  and  wherever  encountered.  The 
courts  have  been  quite  nnanlmona  in  inter^ 
preting  statutes  of  this  character  in  this  way 
whenever  the  precise  question  has  been  un- 
der' decision.  Scbwarx  v.  Oppenb^er, 
Strauss  A  Co.,  90  Ahi.  462,  8  South.  86; 
People  T.  Davisi  143  CaL  67S,  77  Fac.  661; 
People  T.  District  Court,  33  CoIol  405,  80 
Pac.  1065;  People  v.  Wells,  266  lU.  460,  90 
N.  E.  606;  Gage  Hotel  Co.  et  al.  v.  Kantoos 
et  aL,  186  111.  ^p.  393;  Young  v.  Foster 
and.  App.)  104  N.  EL  769;  Wbltbedc  v.  RaU- 
way  Ca'B.,  21  Mont  102;  62  Pac.  1006;  Hal- 
loweU  V.  Sloan,  06  Nebu  1,  144  N.  W.  1064 : 
Coc^  V.  Cooper,  107  App;  Dlv.  118.  94  N. 
T.  Supp.  814;  Ellis  &  Gresham  v.  Ellis.  02 
Tenn.  471,  22  S.  W.  1 ;  Elliott  v.  Bastlan,  11 
Utah,  462,  40  Pac.  71^;  State  ex  rel.  Bcflo 
T.  Superior  Court.  19  Wash.  128,  52  Pac 
1013,  07  Am.  St  Bep.  724;  Elder  v.  Rlcb- 
mtmd  Gold  ft  Silver  Mln.  Ca.  58  Fed.  536, 
7  C.  C.  A.  854  ;  28  Cyc  907. 

The  result  is  the  district  court  was  with- 
out Jurisdiction  to  entertain  tbe  plaintiff's 
petition,  whether  it  be  regarded  as  address- 
ed to  the  general  equity  i>ower  of  the  court 
or  as  one  to  initiate  a  proceeding  under  tbe 
Code. 

The  Judgment  of  the  district  court  is  re- 
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rersed,  and  the  cause  Is  remanded,  with  di- 
rection to  sustain  the  demurrer  to  tbe  pe-- 
ticlun.   All  the  Justices  concurring. 

(M  Kan.  794) 

KANSAS  CITX  V.  HENHB.  (No.  20070.)* 
(Supreme  Court  of  Kansas.    Dec.  11,  181B.) 

(Bt/Babut  by  the  OourtJ 

Municipal  Corporations  ^=»592  —  Obdi- 

NAHCES— VaLIOITT. 

A  city  ordioaace,  passed  in  pursuance  of 
legislative  autliority  to  make  rwilations  to  se- 
cure tlie  health  of  the  city,  wlucb  fixed  a  higher 
Btaoilard  of  food  value  in  the  milk  sold  within 
tbe  city  than  is  provided  in  statutory  regulations 
ae  to  the  sale  of  milk  throughout  the  state,  and 
which  imposed  a  more  severe  penalty  for  the  vi- 
olation of  the  ordinance  than  is  annexed  by  the 
Lejtislature  for  the  violatioa  of  the  statute  on 
the  same  subject,  is  not  repugnaot  to  the  laws 
of  the  state,  unreasonable,  nor  invalid.  ' 

TEd.  Note.— For  other  cases,  see  Municipal 
Obrporations.  Cent  Dig.  ifi  1311-1314;  Dec. 
Dig.  «=»592.] 

Appeal  from  District  Orartt  Wyandotte 
County,  Division  1. 

Action  by  the  City  of  Kansas  City  against 
John  Heitr&  From  Judgment  for  plaintiff, 
defendant  appeals.  Afllrmed. 

Stanley  &  Stanley  and  George  W.  Llttick, 
all  of  Kansas  City,  for  appellant  R.  J.  Hlg- 
gins,  W.  H.  McCamlsh.  and  ZiCe  Judy,  all  of 
Kansas  City,  for  appellee. 

jroHNSTON,  O.  J.  The  only  question  pr»- 
sen  ted  In  this  appeal  la:  Has  a  municipal 
oorporatlon  power  to  pass  an  ordinance  pro- 
Tiding  a  <Ufferent  and  higher  standard  of 
milk  sold  or  kept  for  sale  in  a  dty  than  Is 
provided  In  a  state  regulation,  and  to  fix  a 
greater  penalty  tor  the  violation  thereof 
than  the  penalty  prescribed  ftnr  a  violation 
of  tbe  state  law? 

In  a  complaint  filed  In  the  police  court  of 
the  dty  of  Kansas  City  on  July  15,  1914, 
John  Henre  was  charged  with  having'  sold 
and  delivered  milk,  "which  milk  contained 
less  than  12  per  cent,  of  -milk  solids,  and 
whU'b  contained  less  than  SH  per  cent,  of 
butter  fot,  in  violation  of  section  No.  3  of 
Ordinance  No.  4375  of  the  ordinances  of 
said  city  of  Kansas  City."  On  an  appeal  to 
the  district  court  defendant  moved  to  quash 
the  complaint  because  It  did  not  state  an 
offense,  and  because  tbe  ordinance  was  In 
violation  of  a  state  law  and  void ;  but  he  was 
overmled.  He  was  tonnd  guilty,  and,  over* 
rnllng  his  motion  In  arrest  of  judgment  tiie 
court  sentenced  him  to  pay  a  fine  of  f  100. 
He  appeals. 

The  state  law  provides  against  the  selling, 
keeping  for  sale,  or  offering  for  sale  adulter- 
ated or  rotsbranded  articles  of  food,  drug,  or 
llqnor,  and  fixes  a  penalty  of  ¥60  for  each 
violation  or  Imprisonment  in  the  county  Jail 
not  exceeding  one  year,  or  both  fine  and  Im- 
prisonment Gen.  Stat  1900. 1  8076.  -It  also 
gives  the  state  board  of  bealth  power  to 
make  and  publish  nnlform  mies  and  regula- 


tions fixing  food  and  drug  standards,  and 
provides  a  penalty  of  f50  for  violation  cf 
such  rules  and  regulations,  or  Imprisonment 
for  six  months,  or  both,  in  the  discretion  of 
the  court  Gen.  Stat  1900,  {  3077.  The  state 
board  of  bealth  has  published  as  the  stand- 
ard for  milk  that: 

"Milk  is  the  fresh,  clean,  lactea}  secretion  ob- 
tained by  the  complete  milking  of  one  or  more 
healthy  cows,  pn^r^  ted  and  kept  excluding 
that  obtained  within  fifteen  days  before  a^d  five 
days  after  calving,  and  contams  not  leas  than 
eight  and  one-half  (8.6)  per  cent  of  solids  not 
fat.  and  not  less  than  three  and  one-<^narter 
(3.26)  per  ceot  of  milk  fat  and  contains  no 
preservative,  added  water,  or  other  foreign  snb* 
stance."  Kansas  State  Board  of  Bealth  Beg- 
niation  No.  36,  sabd.  B.  <a— 1). 

The  dty  ordinance  provided; 

"Sec  2.  'No  milk  or  cream  shall  be  sold,  kept 
for  sale,  offered  for  sale,  or  delivered  within  taoA 
city,  which  is  taken  from  cowa  within  fifteen 
(16)  days  before  or  ten  (10)  days  after  parturi- 
tion, nor  shall  any  such  milk  or  cream  be  mixed 
with  any  milk  or  cream  for  the  oarpose  of  ssle.' 

"Sec.  3.  'No  milk  shall. be  sola,  kept  for  sale, 
or  offered  for  sale  or  delivered  within  said  dty, 
which  ronfKins  less  than  twelve  (12)  per  cent 
of  milk  solids  or  whieh  contains  less  than  three 
and  one-fourth  (8)4)  par  cent  of  bntter  tata, 
etc' 

"Sec.  14.  'That  any  person,  firm  or  corpora- 
tion who  shall  violate  any  of  the  provisions  or 
requirements  of  this  ordinance,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  snail  be  upon  con- 
viction, punished  by  a  fine  of  not  less  than  ten 
($10.00)  dollars  nor  more  than  one  hundred 
($100.00)  dollars  for  the  first  offense,  and  for  i 
second  or  any  subsequent  conviction,  shall  be 
punished  by  a  fine  of  not  less  than  fifty  ($50.00) 
dollars  nor  more  than  five  hundred  ($500.00) 
dollars.'  " 

This  ordinance  was  enacted  and  became 
effective  July  11,  1908.  Its  validity  Is  at 
tacked  on  the  ground  that  it  Is  in  excess  of 
tbe  power  granted  to  the  city,  and  that  It 
conflicts  with  a  state  regulation  vfion  the 
same  subject  As  has  been  seen,  the  dty 
fixes  a  higher  standard  of  food  value  than 
does  the  state,  in  that  it  provides  that  tbe 
milk  sold  shall  contain  12  per  cent  of  milk 
I  soUds,  while  the  state  provides  for  11%,  and 
the  proportion  of  butter  fat  required  Is  the 
same  in  both.  The  difference  in  tbe  stand- 
ards fixed  is  not  great,  but  It  Is  substantia], 
and  the  question  arises  whether  the  dty  can 
prescribe  higher  standards  and  greater  re- 
strictions In  the  sale  of  milk  than  the  state 
prescribes  and  may  Impose  a  more  seven 
penalty  for  the  violation  of  the  ordinance 
than  Is  annexed  by  the  state  for  a  vlolatl<m 
of  the  statute.  The  power  of  the  dty  In  this 
respect  is  derived  from  the  state,  and  is  only 
such  as  is  clearly  conferred  by  statute.  Kan- 
sas City  has  adopted  the  commission  form  of 
government  and  the  Legislature  has  author 
Ized  such  dtles  to  enact  ordinances  for  all 
named  purposes  not  repugnant  to  the  Con- 
stitution and  laws  of  the  state.  One  of  the 
purposes  iQiedflcaUy  named  Is  to  make  regu- 
lations to  secure  the  general  health  of  the 
dty.  Gen.  Stat.  1909,  »  1243,  1278.  The 
ordinance  regulating  the  sale  of  milk  comes 
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clearly  within  tbe  power  so  conferred,  and, 
unless  it  conflicts  with  the  statutes  or  Con- 
stitution or  Is  clearly  unreasonable,  it  must 
be  uplield.  It  Is  well  settled  In  this  state 
that,  where  power  is  conferred  uiwn  dtleB  to 
enact  ordinances  for  the  preservation  of 
peace  and  good  order  within  the  city  or  for 
the  preservation  of  the  health  of  Its  Inhab* 
itants,  it  may  be  exercised  although  the  Veg- 
Islatiire  has  provided  state  regulations  on  the 
same  subjects.  Franklin  v.  Westfall,  27  Kan. 
614;  Monroe  t.  City  of  Lawrence,  44  Kan. 
607, 24  Pac  1113, 10  L.  B.  A.  520 ;  In  re  Thorn- 
as,  Petitioner,  53  Kan.  (K9,  37  Pac.  171 ;  In 
re  Jabn,  Petitioner,  55  Kan.  694.  41  Pac  956: 
Assarla  v.  Wells,  68  Kan.  787,  75  Pac.  1026. 
An  ordinance  may  not  be  enacted  which  con- 
flicts with  or  will  operate  to  nullify  the 
state  law.  Assarla  v.  Wells,  supra;  In  re 
Van  Tuyl,  71  Kan.  659,  81  Pac  181.  A  city 
may  not  by  ordinance  authorize  that  which 
a  statute  prohibits  nor  punish  tbe  doing  of 
an  act  which  the  statute  expressly  authoriz- 
es, but,  as  we  have  seen,  it  Is  competent  for 
a  city,  under  the  authority  of  the  Legisla- 
ture, to  provide  that  an  act  shall  be  an 
offense  against  the  authority  of  the  dty,  al- 
though the  same  act  Is  made  an  offense 
against  the  state.  An  ordinan<^  enacted  In 
the  exerdse  of  the  police  power  Is  not  neces- 
sarily inconsistent  with  a  state  law  on  the 
same  subject  because  the  city  provides  for 
greater  restrictions  or  makes  higher  stand- 
ards than  Is  provided  or  made  by  the  stat- 
ute. Walker  v.  Railway  Co.,  95  Kan.  702, 149 
Pac  677.  Nor  is  an  ordinance  repugnant  to 
a  statute  merely  because  the  penalty  pre- 
scribed Is  greater  than  Is  fixed  by  tbe  stat- 
ute for  the  commission  of  a  like  offense. 
Mlnneola  v.  Naylor,  84  Kan.  147,  113  Pac 
309;  SUrk  t.  Geiser.  90  Kan.  604,  135  Pac 
666. 

It  Is  argued  that  regulations  of  the  kind  In 
question  should  be  uniform,  and  tbat  there 
is  no  good  reason  for  prescribing  different 
standards  of  milk  in  a  city '  than  Is  gen- 
erally provided  for  the  people  of  the  state. 
As  was  noted  In  Walker  v.  Railway  Co.,  su- 
pra, it  may  be  necessary  to  make  additional 
requirements  and  stricter  regulations  and  to 
impose  more  severe  penalties  in  a  congested 
district  like  a  city  than  are  made  and  en- 
forced in  a  rural  district.  In  Town  of  Neola 
y.  Belchart,  131  Iowa,  492,  at  page  497,  100 
N.  W.  6,  at  page  7,  this  question  was  under 
consideration,  and  It  was  held  tbat  munici- 
palities are  warranted  in  making  other  and 
greater  restrictions  than  are  provided  for 
tbe  state  at  large ;  the  court  saying: 

''They  are  In  many  respects  local  governments 
established  to  aid  the  government  by  tbe  state. 
The  necessity  of  their  organization  may  be- 
found  in  the  density  of  the  population  of  locali- 
ties and  the  conditioDs  incidental  thereto.  Be- 
cause of  tMs,  reffolations  peculiar  to  a  partlcalar 
cnmnanitT  have  provw  essential  to  the  aceom- 


pUshment  of  Its  objects.  Many  acts  are  far 
more  injurioua,  and  tbe  temptation  to  commit 
them  much  greater,  in  such  localities,  than  in 
the  state  at  large,  and,  when  done,  are  not  only 
wrongs  to  the  public  at  large,  but  additional 
wrongs  to  the  corporations  within  whirli  perpe- 
trated. When  made  penal  by  both  state  and 
city  or  incorporated  town,  each  becomes  a' sepa- 
rate offense  against  tbe  state  and  against  the 
municipality.  The  penalty  imposed  by  the  city 
or  town  is  superadaed  to  that  fixed  by  statnte 
on  account  of  the  additional  wrong  done,  so 
that  the  wrongdoer  is  not  punished  twice  for  tbe 
same  offoise,  oat  for  two  offenses  arldng  from 
the  same  act." 

A  case  quite  closely  in  point  was  deter- 
mined by  the  Supreme  Court  of  California. 
An  ordinance  was  enacted  regulating  the 
sale  of  milk  in  Los  Angeles  and  fixing  stand- 
ards of  purity  which  differed  to  some  extent 
from  those  prescribed  by  tbe  statute.  It  was 
contended  there  that,  as  tbe  standard  fixed 
by  the  ordinance  differed  from  that  prescrib- 
ed by  the  state,  the  ordinance  must  be  held 
to  be  invalid.  Tbe  court  decided  that  tbe 
mere  fact  tbat  the  state  had  prescribed  cer- 
tain regulations  did  not  prohibit  a  city  from 
making  other  and  additional  regulations,  and 
that,  80  long  as  there  was  no  real  conflict 
between  them,  and  the  provisions  of  the  ordi- 
nance were  not  in  themselves  unreasonable, 
both  the  statute  and  the  ordinance  might  he 
enforced.  It  was  said  that  there  might  be 
ground  for  a  claim  of  conflict  If  the  ordi- 
nance authorized  the  sate  of  milk  of  lower 
standard  or  a  less  percentage  of  milk  fat 
than  was  exacted  by  the  state;  but,  having 
In  view  the  conditions  existing  in  a  city, 
higher  standards  or  additional  requirements 
might  l>e  legally  enforced.   It  was  said  tbat: 

"The  state  in  its  laws  deals  with  all  of  its 
territory  and  all  of  its  people.  The  exactions 
which  it  prescribes  operate  (except  in  munid- 
pal  affairs)  upon  the  people  of  the  state,  urban 
and  rural,  but  it  may  often,  and  does  often,  hap- 
pen that  the  requirements  which  the  state  sees 
St  to  impose  may  not  be  adequate  to  meet  the 
demands  of  densely  populated  mnnidpatitieB ; 
so  that  it  becomes  proper  and  even  necessary 
for  municipalities  to  add  to  state  regulations 
provisions  adapted  to  their  special  require- 
ments." In  re  Hoffman.  166  GaL  114,  lU,  90 
Pac.  617,  61A  (182  Am.  St.  Rep.  75). 

There  Is  a  conflict  In  the  authorities  on  the 
quration  Involved  here ;  but.  under  the  view 
,  whldi  has  been  taken  in  this  state,  the  ad- 
ditional r^gulatiraui  and  the  superadded  pot- 
altlea  are  not  repugnant  to  the  state  statute, 
nor  can  they  be  deemed  to  be  nnreasonablew 
An  elaborate  note  upon  the  question  showing 
the  course  of  judldal  decision,  depending  to 
a  great  extent  upon  the  statutes  and  Gon- 
stitntions  of  the  different  states,  may  be 
found  in  17  li.  R.  A.  <N.  8.)  49. 

It  Is  further  said  tbat  tbe  evidence  does 
not  support  tbe  conviction,  bat  It  appears  to 
be  Bofflcient  to  show  a  violation  of  the  ordi- 
nance. 

The  Judgmoit  is  affirmed.  All  tbe  JosUcei 
concnr. 
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(M  Kan.  694} 
ROOT  T,  TOPEKA  RT.  CO.   (No.  19710.)* 
(Supreme  Court  of  Kansai.   Dee.  11, 1916.) 

fSyllalut  bv  the  Court.) 

1.  Neougencb    *=»9  —  "Accidental"  —  "In- 
voluntaet  and  casual." 

Nesiicence  usually  consists  in  the  "involun- 
tary aod  casual" — that  is,  "accidental"— doing 
or  omission  to  do  Bomethinff  which  results  in 
an  injury. 

[Gd.  Note.— For  other  cases,  see  Neffltgenee, 
CVnt.  Dig.  S  11;  Dec.  Die  •^»9. 

For  other  definitions,  see  Words  and  Phrases, 
Ii^ret  and  Second  Senes,  Accidental;  Negli- 
gence.] ' 

2.  Neougencb  «=»142  — Fihdikos— InooH- 

8ISTENCT. 

There  is  no  inconsiateDcy  in  a  special  find- 
ing that  tbe  plaintiff  was  injured  while  doing  an 
act  in  a  "casual  and  involuntary  way"  and  the 
further  finding  that  in  so  doing  he  was  negli- 
genL 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  ${  400-403 ;  I>ee.  Dig.  «s>142.! 

3.  Cauocbs  ^s93S9— Injubt  to  Stbebt  Cab 

PABSBNOBE  — GonTBIBUTOBT  NEaUGBNOB-- 

ISffbct. 

In  an  action  to  recover  damages  for  person- 
al injuries  sustained  while  a  passenger  on  a 
street  car,  by  reason  of  plaintiffs  arm  coming  in 
contact  with  a  trolley  pole  in  close  proximity 
to  the  track,  the  special  findings,  to  the  effect 
that  plalntiCrs  contributory  negligence  was  the 
proximate  cause  of  his  injuries,  prevent  his  re- 
covery against  the  defendant,  irrespective  of 
tbe  negligence  of  the  defendant  in  maintaining 
its  poles  too  close  to  the  side  of  the  car. 

[iLd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  t  1353 ;  Dec  Dig.  ^339.] 

4.  AfFEAL   AND    EbBOB  4=36S6— OoBBBCTION 
or  RbCOBD— AFFIDAVITS. 

^e  Supreme  Court  on  appeal  has  no  power 
to  amend  or  correct  tbe  record  upon  affidavits 

Purporting  to  recite  proceedings  in  the  court  be- 
iw,  to  which  the  record  itself  contains  no  ref- 
erence, and  where  the  affidavits  were  not  pre- 
sented to  the  trial  court,  nor  filed  there. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ceot  Dig.  SS  2826-2828 ;  Dec.  LHg.  ^ 
666.1 

6.  Appeal  and  Bbbob  ^=9715— Fbesentation 

Bblow— Bboobd. 

Sunestions  are  offered  as  to  the  proper 
way  to  bring  upon  the  record  the  recital  of  pro- 
ceedings which  take  place  at  the  trial  during  the 
absence  from  the  courtroom  of  the  official  ste- 
nograidier,  and  which  a  party  objecting  desires 
to  have  reviewed. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Ceot  Dig.  H  2964,  296S,  32T3;  Dec. 
Dig.  «ss»716.] 

(Additional  SvlUibtu  by  Bditoriat  Staff.) 

6.,  WoBDs  AND  pHBASEa— "Casual." 

"Casual"  has  been  defined  as  happening  or 
coming  to  pass  without  design  and  without  be- 
ing foreseen  or  expected ;  accidental ;  fortuitous ; 
coming  by  chance. 

Appeal  from  District  Court,  Shawnee 
County. 

A(^on  by  Hiram  O.  Boot  against  tbe  To- 
peka  Railway  Company.  From  Jndgment 
for  defendant  plafntlfF  appeals.  Affirmed. 

H.  G  Root  and  W.  R.  Hazen,  both  of  To- 
peka,  for  ai^Hant  Ferry,  Doran  ft  Dean, 
of  Topeka,  for  app^ee. 


PORTER,  J.  Plaintiff  sned  to  recover 
damages  for  Injuries  sustained  while  a  pas- 
senger in  a  street  car.  The  Jury  returned  a 
verdict  for  tbe  defendant  Judgment  was 
entered  against  plaintiff,  from  wblcli  be  ap- 
peals. 

The  material  facts  were  found  by  the  Jury 
In  answer  to  special  questions  sutonitted  by 
the  plaintiff  as  follows : 

"(1)  Was  plaintiff  sitting  in  his  seat  at  tbe 
time  he  got  hurt?    Answer:  Yes. 

"(2)  Was  plaintiff  hurt  by  being  struck  by  an 
iron  ^ole  as  be  brushed  something  off  the  lapd 
of  hiB  coat  with  his  handkerchief?  Answer: 
Yes:  by  protruding  his  band  out  window. 

'*(3)  Was  this  act  of  plaintiff  done  in  an  in- 
voluntary and  casual  way?  Answer:  Yes. 

"(4)  Are  these  iron  poles  set  three  or  four 
to  the  block?   Answer:  Four  or  five. 

"(5)  While  plaintiff  may  have  traveled  for 
years  on  the  street  railway,  did  he  know  at  the 
time  he  got  hurt  the  distance  of  any  of  these 
Doles  from  the  car  he  was  riding  on?  Answer: 
Not  exact 

"(6)  Before  tbis  injury,  had  he  any  occarioa 
to  know  such  distance?   Answer:  Did  not 

"(7)  Was  the  act  of  plaintiff  such  an  act  u 
any  ordinarily  prudent  man  riding  on  a  street 
car  might  have  done,  inadvertently  and  casually, 
without  being  guilty  of  negligence?  Answer: 
No. 

"(8)  Was  the  window  at  which  the  plaiotiff 
sat  a  large  window,  and  without  barrier,  bar, 
or  screen  to  prevent  passengers  from  inadvert- 
ently, casuBuy,  or  untboughtedly  protruding 
their  bands  or  anns  outside  the  body  of  tlw  car? 
Answer:  Yes. 

"(d)  Could  the  defendant  by  the  use  of  rea- 
sonable care,  have  so  barred,  screened,  or  pro- 
tected the  windows  of  its  cars  that  such  inju- 
ries as  happened  to  plaintiff  could  liave  been 
wholly  prevented?  Answer:  Yea;  but  not  prac- 
tical with  the  mode  of  transportation." 

Plaintiff's  cause  of  action  was  based  od 
the  alleged  negligoice  (A  tbe  defcaidant  hi 
maintaining  its  poles  too  dose  to  passing 
cars,  and  in  ftilllnE  to  provide  barriers  or 
screens  on  the  ear  windows  to  protect  pas- 
sengers from  injury.  Tbe  answer  alleged  his 
contributory  negligence. 

[1, 2. 1]  Much  of  plaintiff's  twtef  Is  devoted 
to  an  argument  that  tbe  findings  are  incon- 
sistent with  tbe  T«dict  and  with  each  other. 
In  part,  thfs  is  based  on  a  misapprehension 
of  tbe  exact  language  ot  special  finding  No. 
0.  Tbe  finding  la  tbat  by  tbe  use  ot  reowa- 
able  care  the  d^wdant  conld  bave  so  screen- 
ed or  barred  tbe  windows  of  Its  cars  as  to  pre- 
vent snch  an  injury,  but  that  sucb  a  method 
was  not  a  practical  one,  in  view  of  tbe  mode 
of  transportation.  The  plaintiff  assumed  Id 
the  preparation  of  his  brief  that  the  goestlon 
submitted  and  answered  by  the  Jury  read 
"usual  care,"  instead  of  "reasonable  care." 
It  is  also  claimed  that  there  Is  inconsisteDcy 
in  the  finding  that  plaintiff  was  Injured  while 
brushing  off  his  coat  in  a  "casual  and  invol- 
untary way,"  and  tbe  further  finding  that  be 
was  negligent  Negligence  usually  is  the  re- 
sult of  the  involuntary,  casual  omissitm  to 
do,  or  the  casual  and  involuntary  doing  ot 
some  act  When  a  person  steps  in  fnmt  of 
an  autMnobile  coming  directly  toward  bim  la 
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the  street,  bis  act  Is  casaal;  that  is,  with 
no  ieslgn  to  voluntarily  place  his  life  In 
danger.  He  acts  without  thought,  carelessly 
and  negligently,  and  the  result  is  often  a 
serious  accident.  Webster  defines  "casual" 
as  "happening  or  coming  to  pass  without 
des^^,  and  without  being,  foreseen  or  ex- 
pected ;  accidental ;  fortuitous ;  coming  by 
chanca"  Of  course,  if  the  plalntllTs  act  in 
protruding  his  arm  through  the  open  window 
of  the  car  was  otherwise  than  accidental, 
if  it  was  done  voluntarily,  with  thought  of 
the  probable  consequences,  be  must  have  In- 
tentionally injured  himself,  or  at  least  liave 
been  guilty  of  gross  n^igence. 

[3]  We  discover  nothing  inconsistent  in 
.  the  spedal  findings.  They  establish  that  the 
proximate  cause  of  plalntiflfs  injur;  was  his 
own  n^Iigence,  and  are  therefore  consistent 
with  the  graeral  verdict.  In  Cummiags  v. 
Railroad  CO..  68  Kan.  218, 74  Fac.  1104, 1  Ann. 
Gas.  70S,  a  parallel  case,  a  passenger  on  a 
street  car,  by  "casually  and  Involuntarily" 
protruding  bis  head  from  the  0[>en  window  of 
a  car,  was  struck  by  a  trolley  pole  and  in- 
jured. He  was  without  knowledge  of  the 
close  proximity  of  the  pole  to  the  car,  and 
It  was  held  not  to  be  a  question  of  law,  but 
one  of  fact  for  the  jury,  whether  he  was 
guilty  of  contributory  n^ligence.  The  same 
case  was  again  before  the  court  (Railroad 
Go.  T.  Commlngs,  72  Kan.  694,  84  Pac.  121), 
and  it  was  htid  that,  because  the  special 
findings  showed  that  plaintUTs  (»ntrlbntory 
n^igouse  was  the  twoximate  cause  of  his 
InJuTT,  be  could  not  lecover,  and  Judgment 
In  defendant's  fovor  was  therefore  ordered. 
It  was  ruled  In  the  oi^on  that  the  question 
of  the  negligence  of  the  defendant  in  main- 
taining Its  poles  too  close  to  the  track  became 
ol  no  importance.  In  vtew  of  plaintiff's  own 
negligence.  The  same  principle  rendera  It 
unnecessary  In  the  preset  case  to  consider 
the  claims  of  the  plaintiff  respecting  Instrnc- 
ti<xis  relating  to  the  alleged  negligence  of 
the  defendant  Tbo  Instructions,  hovever, 
appear  to  be  anobjecUonable,  and,  in  stating 
the  law  as  to  the  duty  which  the  carrier 
owes  to  passengers,  the  court  followed  the 
roles  repeatedly  declared  In  former  dedsions. 

There  remains  one  matter  which  requires 
comment  Error  is  predicated  upon  the  al- 
leged oral  statement  made  to  iJie  jury  by  the 
court  Plaintiff  asserts  In  bis  abstract  and 
brief  -that  dnring  the  ailment  of  counsel 
for  defendant  the  court  made  this  stat^ent: 
"I  want  the  Jury  to  pay  particular  atten- 
tlon  to  Mr.  Doran's  argument"— and  that, 
upon  plalntUTs  objection,  the  court  added 
the  admonition  to  pay  parUcular  attention 
to  the  arguments  of  counsel  for  both  plain- 
tiff and  defendant  The.d^endant  challenges 
the  assertion,  and  the  record  discloses  noth- 
ing _oC  such  occurrence.  The  plaintiff  mis- 
takenly assumes  that  the  matter  is  brought 
upfxi  the  record  by  bis  filing  an  affidavit 


here  alleging  the  facts  as  be  asserts  they 
occurred,  and  that  It  then  devolves  upon  this 
court  to  determine  the  disputed  question  of 
fact  and  make  the  record  speak  the  truth. 

[4]  Aside  from  the  pleadings,  entries  of 
rulings  and  judgments,  and  the  Instructions, 
the  record  In  an  appeal  from  a  district  court 
consists  of  a  transcript  of  the  official  ste- 
nographer's "notes  of  the  testimony  and  pro- 
ceedings In  the  case,  or  any  such  part"  as 
appellant  may  designate.  When  such  tran- 
script has  been  made  and  filed  wltb  the  clerk 
of  the  district  court.  It  thereupon  becomes 
"a  part  of  the  record  in  the  cause,  subject 
to  amendmrat  and  correction  by  the  trial 
court  or  judge."  Clr.  Code,  {  574  {Gea.  St 
1909,  {  6169).  No  authority  Is  conferred  up- 
on this  court  to  amend  or  correct  the  record, 
although  It  Is  given  express  authority  to  re- 
quire any  part  of  the  record  and  any  paper 
or  document  to  be  sent  up  by  the  clerk  of  the 
trial  court  Glv.  Code,  1  676  (Oen.  8t  1909, 
I  6171). 

[S]  It  is  said,  however,  that  when  the  state- 
ment was  made  the  official  stenc^rrapher  was 
absent  from  the  courtroom.  In  that  situa- 
tion It  devolved  upon  plaintiff  to  take  proper 
steps  to  have  the  proceedings  made  a  part  of 
the  record,  if  he  desired  the  matter  reviewed 
in  this  court  If  a  dispute  arose  respecting 
the  facts,  he  should  have  filed  his  affidavit 
or  other  proof  In  the  district  court  and  al- 
lowed the  other  side  an  oppwtunity  to  meet 
It  The  duty  would  have  thra  rested  upon 
the  court  to  determine,  from  tbe  evidence 
and  tbe  court's  knowledge  of  the  matter, 
what  tbe  facts  woe,  and  to  cause  the  reccnd 
to  recite  them.  It  may  be  said,  too,  that  it 
Is  as  mncb  the  duty  of  tbe  trial  Judge  to 
assist  a  par(7  In  sweservlng  a  proper  record 
of  any  oral  statonents  made  by  the  conrt  in 
the  progress  at  the  trial,  whlcb  tbe  party  In 
good  faith  ^Ims  tbe  right  to  have  reviewed, 
as  It  is  to  certify  tbe  conrt's  written  Instruo- 
tlons.  We  have  no  doubt  that  the  learned 
trial  judge  would  have  d<me  so  in  this  In-  - 
stance  if  proper  steps  bad  beea  taken  by 
counsel  for  pl^ntlff. 

We  find  no  error  hi  the  record,  and  the 
judgmMit  Is  affirmed.  All  the  Justices  ccm- 
ciimn&  ezce^  VrsST,     who  did  not  sit 

(M  Kan.  71U 
BOOTHB  et  US.  T.  DAILBT.  (No.  19724.) 
(Supreme  Court  of  Kansas.    Dee.  11,  1916.) 

Cfrylio&iu  by  tha  Court.) 

1.  VsNnoa  AND  PUBCHASEB  <8=»343  —  AOHKE- 
MEKT  TO  Convey  on. Condition— Breach- 
Right  OF  Action— AccBDAL. 
"Where  a  vendor  cwtracts  to  convey  real 
estate  upon  the  happening  of  s  certain  condi- 
tion, ano  then  dlsaMes  tumself  from  perform- 
inu  his  contract  by  making  a  conveyance  to  a 
third  party,  a  cause  of  action  Inmiediately  aris- 
es in  favor  of  the  vendee,  irrespective  <^  the 
question  whether  the  condition  named  In  the 
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contract  has  bappenecl  or  not.**  Tracy  t.  Gann, 
29  Kan.  609,  ^I.  $  3. 

[Ed.  Not&— For  other  cmm,  >ee  Vendor  and 
Purchaser,  Gent.  Dig.  i|  1023-1029;  Dec  Die 

2.  Vendor  ahd  Pubchasbb  <e=»349  —  Aobee- 
UENT  TO  Convey  —  BasAcn  —  Action  fob 
Dam  AQEs— Petition. 
IVtition  allefEins  damages  examined,  and 

held  good  as  agRinat  a  demurrer. 
[Ed.  Note. — ITor  other  cases,  see  Vendor  and 

Purchaser.  Cent  Dig.  {S  1033, 1039-1012;  Dee. 

Dig.  «a34a3 

Appeal  from  District  Court,  Johnson 
County. 

Action  bj  Ed  Bootbe  and  anotber  against 
Adam  Dall^.  From  Judgment  for  defendant, 
plaintlfFs  appeal.  Reversed  and  remanded, 
with  directions. 

I.  O.  Pickering,  of  Olathe,  for  appellants. 
S.  D.  Scott,  of  Olathe,  for  appellee. 

DAWSON,  J.  On  March  19,  1010^  the 
plaintiffs,  who  are  hnsband  and  wife,  pur- 
chased from  the  defendant  a  house  and  lot 
In  Westport  Annex,  Johnson  county,  and 
entered  Into  possession  and  have  occnpled 
the  premises  ever  since  as  a  homestead.  The 
purchase  price  was  $1,250,  on  terms  of  $5 
cash,  $20  per  month  for  eight  months,  bal- 
ance $10  per  month,  and  6  per  cent,  interest. 
A  warranty  deed  was  to  be  executed  and 
delivered  to  plaintiffs  when  the  payments 
were  conipleted.  On  July  5,  1913,  after  the 
plaintiffs  had  paid  $800  nndei'  this  contract, 
the  defendant  secretly  sold  the  property  to 
a  stranger  by  warranty  deed,  which  deed 
was  withheld  from  the  record  until  April  28, 
1914.  One  month  later  the  plaintiffs  brought 
this  action  for  damages,  alleging  these  facts, 
and  charging  fraud  in  somewhat  indefinite 
terms,  but  grounding  their  grievance  chiefly 
upon  the  fact  of  defendant's  conveyance  to 
the  stranger,  whereby  he  had  disabled  him- 
self from  performing  his  contract  with  plain- 
tiffs. The  petition  also  contains  an  allega- 
tion that  the  defendant's  conduct  has  sub- 
jected the '  plaintiffs  "to  great  expense  in 
money,  loss  of  time,  labor,  and  costs  and 
attorney's  fee."  What  these  might  bo  is 
uncertain  and  not  very  well  pleaded.  A 
demurrer  to  the  petition  was  sustained,  and 
plaintiffs  appeal. 

[1,  2]  It  seems  to  us  that  this  petition  stat- 
ed a  cause  of  action.  It  may  be  conceded, 
as  defendant  contends,  that  the  conveyance 
to  the  stranger  did  not  deprive  the  plaintiffs 
of  their  property,  nor  the  possession  of  It, 
nor  imperil  their  right  of  possession.  It  is 
true  that  appellants  did  not  allege  that  they 
had  made  a  demand  for  a  conveyance,  nor 
that  defendant  had  refused  to  convey.  It  Is 
true,  also,  that  they  do  not  plead  their  readi- 
ness to  comply  with  their  contract.  They 
have  complied  with  their  contract  thus  far; 
the  time  has  not  come  to  complete  It  and  to 
make  their  demand.  All  these  matters  may 
await  their  time  and  season.  Meanwhile,  as 


conceded  by  the  demurrer,  the  defendant  has 
put  it  out  of  his  power  to  comply  with  his 
contract.  It  does  not  affect  the  matter  that 
the  stranger  purchased  the  property  charged 
with  notice  of  the  rights  of  plaintiffs  In  pos- 
session, nor  that  some  action  for  specific 
performance  or  to  quiet  title  may  yet  be 
maintained  against  the  defendant  and  the 
stranger  when  plaintiffs  have  completed  their 
payments.'  Neither  does  It  affect  the  matter 
that  the  stranger  did  not  acquire  very  mndi 
as  against  the  plaintiffs  In  possession  by  his 
deed  from  the  defendant;  and  it  may  be 
that  plaintiffs  have  not  been  seriously  dam- 
aged by  defendant's  wrongdoing.  Their  dam- 
ages may  be  only  nominal.  That  depends 
upon  the  evidence.  T^at  th^  have  been 
damaged  as  a  matter  of  law  is  dear.  Tracy 
v.  Gunn,  29  Kan.  500,  Syl.  f  3. 

We  do  not  intend  to  Intimate  that  the  de- 
fendant could  not  sell  or  assign  his  Interest 
in  the  property  in  good  faith  and  subiect  to 
plaintiffs'  rights.  We  only  hold  that  the 
plaintiffs'  petition  Is  good  against  a  demurrer. 

This  cause  is  reversed  and  remanded,  with 
instructions  to  set  aside  the  Judgment  on  the 
demurrer  and  to  proceed  with  the  cause.  All 
the  Justices  concurring. 


(M  Kan.  7)1) 

STATS  T.  PFEIFEB.   (No.  20020.) 
(Supreme  Court  of  Eanaas.   Dec.  11«  1915.) 

fSyHsbM  &y  fA«  Court) 

HioHWAYa  ^9186  —  Operation  or  Automo- 
biles—STATtrroET  Regulation— Infobma- 

TION — SUFFICIEH  OT. 

An  information  which  merely  charges  that  a 
defendant  drove  his  automobile  past  two  persons 
traveling  in  a  buggy  in  the  same  direction  on  the 
public  highway  in  the  open  country  at  a  greater 
speed  than  eight  miles  an  hour,  but  which  does 
not  charge  defendant  with  driving  at  an  oniea- 
sonaNe  or  dangerous  speed,  nor  with  failure  to 
have  due  r^rd  for  the  traffic  or  use  of  the  road 
or  its  condition,  nor  at  a  apeed  which  endangered 
the  life  or  limb  of  any  person,  nor  otherwise 
with  failing  in  hla  duty  to  observe  the  rules  of 
the  road,  does  not  state -a  penal  offense  nnder 
chapter  65  of  the  Laws  of  1913. 

[Ed.  Note.— Fw  othor  eases,  see  Hiriiway^ 
Cent.  Dig.  H  476.  477;  De&  Dig.  «=»]%.] 

Appeal  from  District  Conrt,  ESlis  County. 

Anton  Pfelfer  was  convicted  of  violating 
Laws  1913,  c.  65,  regulating  the  operatiMi 
and  speed  of  automobiles,  and  appeals.  Eo- 
versed,  with  directions. 

J.  P.  Shutts  and  El  A.  Rea,  both  of  Haya, 
for  appellant  S.  M.  Brewster,  Atty.  Ool. 
and  E.  C  Flood,  of  Hays,  for  the  State. 

DAWSON,  J.  The  appellant  was  convicted 
and  fined  $15  for  an  alleged  violation  of 
chapter  65  of  the  Iaws  of  1913,  whidi  regu- 
lates the  <^ratlon  and  speed  of  automobiles 
upon  the  public  highway. 

The  information  reada: 

"That  oa  or  about  the  8th  day  of  November. 
1014,  one  Jacob  Schoendaller  and  his  wife,  So*- 
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•ana  SdioendallM-.  were  riding  &long  the  public 
highway  in  the  county  of  ElUa.  state  of  Kansas 
(outside  of  any  city  or  Tillage),  in  a  one  horse 
boggy,  to  which  buggy  was  hitched  one  horse, 
which  horse  the  said  Jacob  Schoendaller  was 
driving  at  the  time,  when  they  were  overtaken  by 
the  defendant  Anton  Pfeifer,  who  was  then  ana 
there  driving  and  operating  a  certain  motor  ve- 
hicle, commonly  called  an  automobile,  and  going 
in  the  same  direction  as  the  said  Schoendaller 
and  wife  were  driving  as  aforesaid;  that  said 
Anton  Pfeifer  was  then  and  there  driving  and 
operating  said  automobile  at  a  speed  greater 
than  eight  miles  an  hour,  and  that  upon  ap- 
proaching said  horse  and  bu^gy  in  which  said 
Schoendaller  and  wife  were  driving  as  aforesaid, 
he,  the  said  Anton  Pfeifer,  then  and  there  unlaw- 
fully failed  and  neglected  to  reduce  the  speed  of 
said  automobile  which  he  was  driving  and  oper- 
ating as  aforesaid  to  a  rate  not  exceeding  eight 
miles  an  hour,  but  on  the  contrary  he,  the  said 
Anton  Pfeifer,  did  then  and  there  in  said  county 
of  EUls,  state  of  Kansas,  on  the  pubUc  highway 
aforesaid  (outside  of  any  dty  or  village)  willful-' 
ly  and  unlawfully  operate  and  drive  said  auto- 
mobile b^  and  past  said  horse  and  buggy,  in 
which  said  Jacob  Schoendaller  was  then  and 
there  riding  as  aforesaid,  at  a  speed  much  great- 
er than  eight  miles  an  hour." 

A  motion  to  quash  was  overruled.  A  jury 
was  waived.  The  defendant  pleaded  not 
guilty,  but  admitted  that  he  was  traveling 
(outside  of  any  dty  or  Tillage)  while  passing 
a  Teblcle  going  In  the  same  direction  as  him- 
self, at  a  speed  greater  than  miles  an 
boor. 

Error  iB  assigned  on  the  court's  construc- 
tion and  appUcatiw  of  the  statute,  which  In 
part  reads: 

"Section  7.  No  person  shall  operate  a  motor 
Tehfcle  on  any  highway  outside  of  a  dty  or  Til- 
lage at  a  rate  of  speed  greater  than  Is  reasonable 
and  proper,  having  regard  for  the  traffic  and  use 
of  the  road  and  the  conditions  of  the  road,  nor  at 
a  rate  of  speed  such  as  to  endanger  the  life  or 
limb  of  any  person;  provided  that  a  rate  of 
speed  In  excess  of  twen^-five  mOes  an  hour  shall 
be  presumptive  evidence  of  driving  at  a  rate  oi 
speed  which  is  not  careful  and  prudent  in  case 
of  injuiT  to  the  person  or  property  of  another; 
and  within  any  dty  or  village  no  motor  vehide 
shall  be  operated  at  a  speed  greater  than  twelve 
miles  an  hour  or  at  a  rate  oi  speed  greater  than 
is  reasonable  and  proper,  and  having  regard  for 
the  traffic  and  use  of  the  road,  and  the  condition 
of  the  road,  nor  at  a  rate  of  speed  such  as  to  en- 
danger the  life  or  limb  of  any  person.  Upon 
approaching  railroad  crossing  and  intersection  of 
highways,  or  a  bridge  or  a  sharp  curve  or  a  steep 
descent,  or  another  vehicle  or  an  animal  or  per- 
son outride  of  any  village  or  dty,  the  person 
operating  a  motor  vehicle  shall  reduce  the  speed 
of  sndi  vdiide  to  a  rate  not  exceeding  eight 
miles  an  hour  and  shall  not  exceed  such  speed 
until  entirely  past  such  intersection,  bridge, 
corTe,  descent,  vehide,  animal  or  person.  When 
CToanng  an  intersection  of  streets  within  any 
city  or  village,  motor  vehides  shall  not  be  driven 
at  a  speed  exceeding  six  miles  per  hoar.  Provid- 
ed, that  the  speed  hmits  In  this  section  shall  not 
apply  to  phyalciana  or  snrgeons  or  police  or  fire 
vehicles  or  ambulances  when  answering  emer- 
gency calls  demanding  excessive  speed. 

"Section  8.  Any  person  operating  a  motor  ve- 
hide shall  at  request  or  on  signal  by  putting  up 
the  hand,  from  a  person  riding  or  driving  a 
restive  borse  or  other  draught  or  domestic  ani- 
mal, bring  such  motor  vehicle  immediately  to  a 
atop,  and  If  traveling  in  the  opposite  direction 
remain  stationary  so  long  as  may  be  reason- 
able to  allow  such  horse  or  animal  to  pass,  and 
if  traveling  in  the  same  direction,  use  reasonable 
caution  in  passing  such  horse  or  tPii"Bli,  and 


the  operator  or  occupant  of  maj  motor  vehide 
shall  render  necessary  assistance  to  the  party 
having  in  charge  such  a  horse  or  other  draught 
animal  in  so  passing.  Whenever  any  person 
traveling  with  any  vehide  or  conveyance  on  any 
road  in  this  state  shall  overtake  another  vehide 
or  conveyance  traveling  in  the  same  direction 
and  shall  by  sound  or  call  indicate  to  the  driver 
thereof  bis  or  her  desire  to  pass,  it  shall  be  the 
duty  of  the  driver  of  the  vehide  or  conveyance 
in  front  if  the  nature  of  the  ground  or  the  con- 
dition of  his  load  will  permit  it,  to  promptly  turn 
to  the  right  of  the  center  of  the  road  and  the 
driver  of  the  vehide  or  conveyance  behind  shall 
then  turn  to  the  left  of  the  center  of  the  road 
and  pass  by  without  interfering  or  interrupting, 
and  the  driver  of  said  vehicle  or  conveyance 
passing  shall  not  return  to  the  center  of  the 
road  until  at  least  thirty  (30)  feet  ahead  (HE  the 
vehide  or  conveyance  passed." 

Bead  in  the  light  of  this  statute,  does  this 
Information  charge  a  public  offense?  The 
statute  permits  the  driver  of  an  automobile 
to  overtake  and  pass  a  vehicle  of  less  speed 
than  an  automobile  (section  8)  and  prescribes 
how  it  may  be  done.  It  does  not  require  the 
driver  of  the  other  vehide  to  reduce  his 
speed.  Yet  the  motorist  Is  authorized  to 
pass  if  he  can  do  so  with  due  regard  to  the 
other  provisions  of  the  statute.  The  motor- 
ist is  forbidden  to  drive  at  any  rate  of  speed 
greater  than  is  reasonable  and  proper;  he 
is  required  to  have  regard  tor  the  traffic 
and  conditions  of  the  road ;  he  Is  forbidden 
to  drive  at  any  speed  whldi  will  cudanger 
life  and  limb,  and  qpedflc  directions  an  giv- 
en by  the  statute  to  alow  down  while  pass* 
log  persons  whom  be  may  meet  Do  these 
dlreetionB  regulate  his  conduct  In  overtaUi^ 
and  passing  persons,  vehides,  etc,  going  in 
the  same  directi<m  as  the  motorist?  Un- 
doubtedly some  of  tbem  do.  But  It  Is  a  mat- 
ter of  oi»mnon  knowledge  tluit  good  hones, 
and  th^  are  not  yet  extinct  in  Kansas,  can 
travel  at  tUgbt  mUes  an  hour,  and  even  at 
greater  speed.  This  statute  gives  the  motoi^ 
1st  the  right  to  anxtaJu  and  pass  a  tuaae- 
drawa  vehicle,  and  It  Is  physically  impossi- 
ble to  overtake  and  pass  sudi  vehicle  U  the 
provision  reducing  his  speed  to  eight  miles 
an  hour  applies  to  his  right  to  pass  persons 
riding  In  a  horse-drawn  vehicle  driven  and 
going  In  the  same  direction.  There  must  be 
room  for  a  common-sense  Interpretation  of 
this  provision  of  the  statute.  Oertainly  the 
Legislature  never  intended  that  a  motorist 
should  dawdle  along  behind  a  horse  and  bug- 
gy on  the  public  road  under  all  circumstanc- 
es. If  the  speed  of  the  latt^  were  such  that 
an  automobile  could  not  pass  without  ex- 
ceeding eight  miles  an  hour.  12  Cya  148, 
149. 

If  defendant  drove  his  car  at  an  unreason- 
able speed,  he  may  be  prosecuted.  If  he  en- 
dangered the  life  or  limb  of  any  person  he 
may  be  prosecuted.  If  he  failed  to  use  cau- 
tion in  passing  Mr.  and  Mrs.  Schoendaller, 
or  if  their  horse  became  restive  on  his  ap- 
proach and  he  did  not  stop  his  car  and  ren- 
der them  assistance  In  subduing  its  excite- 
ment for  any  shortcoming  touching  these 
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rolee  of  the  road,  the  defendant  mar  be  profr* 
ecuted  under  tills  statute.  But  since  tbe 
statute  gave  him  the  right  to  pass  the  hiose 
and  buggy,  and  In  so  doing  he  did  not  fall, 
80  &r  as  charged,  to  observe  all  these  per- 
tinent regulations  of  the  statute,  be  can- 
not be  convicted  on  the  mere  fact  that  he 
was  going  necessarily  at  a  greater  &peeA  than 
tight  miles  an  hour  when  he  passed  these 
people  who  were  traveling  with  their  boew 
and  buggy  in  the  same  direction. 

This  case  Is  reversed,  with  Instructtona  to 
set  aside  the  judgment  and  sustain  defend- 
ant's motion  to  Quash.  All  the  Justices  con- 
curring. 

(H  Kan.  ITS) 

A.  0.  HOUSTON  LUMBER  CO.  T.  HUNT 

et  aL   (No,  19767.) 
(Supreme  Court  of  Kansas.    Dec.  11,  1915.) 

(SyUahua  by  the  Court.) 
MEcHAiqics*  Lnna  «a»l  —  Material  E^ra- 

NISHBD  —  AC<1UIBBHSMT  or  LiEK  —  RBQUI- 
8IXB8. 

Doaue  v.  Bever,  63  Kan.  4S&  66  Pac.  683, 
followed,  and  hOd,  liens  for  material  used  In 
the  Construction  of  improvenients  on  real  estate 
are  created  by  statute,  and  the  law  recognizes 
no  equitable  lien  arising  from  the  mere  fact 
that  material  is  furnished  for  and  used  to  im- 
prove the  real  ntate  of  another. 

[Ed.  Note;— For  other  cases,  see  Mechanics' 
Uens,  Cent  Dig.  |  1;  Dec.  Dig.  «=»!.] 

Appeal  from  District  Court,  Cowley  County. 

Action  by  the  A.  C.  Houston  Lumber  Com- 
pany against  E.  S.  Hunt  and  others.  From 
judgment  for  defendants,  plaintilf  appeals. 
Affirmed. 

C.  T.  Atktns<m.  of  Arkansas  Cltj,  fbr  ap> 
pellant  J.  El  Torrence,  of  Wlnlleld,  tta 
appeUeest 

PORTER,  J.  Plaintiff  onumenoed  this  ac- 
tum Qi^er  the  mechanics'  Hen  law  tor  the 
foreclosure  of  a  lien  for  material  used  In  the 
repair  bf  a  building.  The  petition  was  in  the 
ordinary  form.  It  alleged  that  tiie  building 
in  which  the  lumber  was  used  belonged  to 
Geo.  L.  Brown,  when  as  a  matter  of  fact  it 
was  the  property  of  the  Brown  Investment 
Omnpany,  of  which  Oea  U  Brown  was  mana* 
ger.  The  petition  also  alleged  that  S.  8. 
Hunt  was  the  lessee  of  the  bulldiiv  and  the 
duly  authorized  agent  of  Brown;  that  as 
such  Bgmit  he  made  an  ond  contract  for  the 
purchase  of  the  lumher  to  be  used  tor  floor- 
ing tike  building.  It  alleged  the  flilng  ot  a 
lien  In  the  proper  time,  and  also  a  demand 
upon  Brown  for  pormlssion  to  remove  the 
lumber  after  the  floor  had  been  flnished  and 
his  refusal  to  grant  the  permission.  The  an- 
swer was  a  general  denial,  with  a  verifled  de- 
nial of  the  agency  of  Hunt.  When  the  case 
was  called  for  trial,  plaintiff  learned  that  the 
title  to  the  real  estate  was  in  the  Brown  In- 
Testment  Company,  and  a  contlnnance  was 
taken.  Later  the  case  was  tried  on  the  orig- 


inal petition  and  answer,  thou^  plaintiff 
asked  leave  and  was  denied  the  right  to  file 
an  amended  petition  making  the  investment 
company  a  d^endant.  There  was  a  demur- 
rer to  the  evidence,  which  the  court  sus- 
tained, and  this  ruling  and  the  refusal  to 
permit  plaintiff  to  die  the  amended  petition 
are  the  errors  complained  of. 

Plaintiff  has  filed  a  voluminous  abstract 
with  no  index,  and  the  motion  to  dismiss  for 
violation  of  rule  9  (141  Pac.  x)  might  be  sus- 
tained, but  we  prefer  to  dispose  of  the  case 
on  its  merits. 

The  evidence  showed  that  Hunt  leased  the 
building  for  a  skating  rink.  The  written 
lease  gave  him  the  right  to  make,  without 
damage  to  the  property,  such  Improrements 
as  were  needed,  and  to  remove  material  used, 
provided  all  obligations  due  the  investment 
company  were  fully  paid.  With  the  consent 
of  Brown,  the  manager  of  the  company,  he 
put  In  a  new  door,  -and  purchased  the  lumber 
which  plaintiff  charged  to  his  account  alone. 
There  was  evidence  showing  that  the  mate- 
rials could  not  be  removM  without  practi- 
cally destroying  the  old  floor.  It  was  more 
than  a  year  after  the  lien  statement  was  filed 
when  plaintiff  discovered  that  the  property 
belonged  to  the  investment  company.  It  was 
then  too  late  to  amend  the  lien  statement  or 
file  a  new  one,  and  the  theory  upon  which 
plaintiff  prepared  the  amended  petition,  and 
its  sole  contention,  as  stated  to  the  trial 
court,  was  tiiat  It  became  entiUed  to  a  per- 
sonal judgment  against  Geo.  L.  Brown  and 
the  investment  company  because  they  con- 
verted the  lumber  to  their  use,  and  that  such 
judgment  should  be  declared  to  be  an  equit- 
able lien  upon  the  property  for  the  purctiase 
price  of  the  material.  There  is  no  showing 
In  the  abstract  that  a  motion  for  a  new  trial 
was  filed;  and,  besides,  the  judgment  Is  a 
finding  of  all  the  t&cts  necessary  to  sustain 
it  It  will  be  asstuned  that  the  trial  court 
found  from  the  evidence  that  Hunt  was  not 
the  agent  of  Bronn,  and  had  no  authority  to 
purchase  the  material  as  Ms  agent,  and  that 
there  was  no  conversion  by  Brown.  The  in- 
restmrait  company  is  not  a  party,  and  there 
was  no  abuse  of  discretion  in  refusing  to  al- 
lotv  the  amended  petition  to  be  filed.  Tbe 
law  is  well  settled  that  plaintiff  Is  not  enti- 
Ued to  an  equitable  lien  for  the  purchase 
price  of  material  used  in  the  improvement  of 
real  estate.  And  there  Is  no  special  re&aon 
why  the  merchant  who  sells  material  as  this 
was  sold  should  have  an  equitable  lien  upon 
the  real  estate,  any  more  than  that  the  mer- 
chant or  fiirmer  who  sells  feed  which  Is  used 
to  fatten  live  stock  should  have  an  equita- 
ble lien  on  the  stock.  Material  and  mechan- 
ics' liens  are  the  creatures  of  statute. 

"The  mere  fact  that  material  supplied  to  on« 
person  is  used  in  the  construction  of  betterments 
oo  the  land  of  another  will  not  entitle  the  ven- 
dor to  a  lien  on  such  land.  Such  lien  may  be 
acquired  in  the  manner  and  upon  the  condiaons 
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prescribed  in  sectloDs  6117-5131,  General  Stat- 
utes of  1801  [Code  Civ.  Proc.  SS  63(>-638f],  and 
not  otherwise."  Doane  t.  Bever,  63  Kan.  458, 
6S  Poc.  693  (SyL). 

Plaintiff  failed  to  make  a  case  against  Gea 
Lu  Brown,  and  It  Is  apparent  that,  if  all  the 
tacts  allied  in  the  amended  petition  were 
admitted  as  true,  it  would  not  have  been  en- 
titled to  Judgment  against  the  investment 
company,  nor  to  an  equitable  lieu  for  the  pur- 
chase price  of  the  lumber. 

The  judgment  la  afl^med.  All  the  Justices 
concurring. 

(M  Kao.  «W) 

OLARK     TOWNSEND.    (No.  1»71.) 
(Sapreme  Court  of  Kansas.    Dec.  11,  1915.) 

(ByUabua  by  the  OouH.) 

1.  Appeal  and  E«bob  ^=>1089  —  Habuijcss 
£:BBOJ^— Plbadiho  and  Pboof—Evidenck. 

In  an  action  for  the  reasonable  value  of 
■eirlces  rendered,  it  is  not  error  to  admit  under 
a  general  denial  evidence  of  an  agreement  that 
DO  charge  was  to  be  made  thereioi^  where  no 
actual  prejudice  appears. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  4069Mim;  Dec.  Dig.  ^ 
3039.J 

2.  EVTDKIfCS  <a»  tl2— AonOM  >0B  COICFKNSA- 

TION. 

Where  the  recipient  of  a  letter  authorizing 
him  to  bu;  certain  property  upon  certain  terms, 
as  the  agent  of  the  writer,  nothing  being  said 
about  compensation,  brings  an  action  for  the 
reasonable  value  of  his  services  thereunder,  the 
defendant  may  show  a  prior  agreement  that  no 
charge  was  to  be  made,  if  under  all  the  drcnm- 
atances  the  document  does  not  appear  to  cover 
the  entire  contract  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Sridenca 
Oent.  Dig.  |$  1874-1897;  Dec.  Dig.  «=:9442.] 

3.  Evidence  ^=s>461  —  Unsiqi^d  Meuoban- 

DUH. 

An  unsigned  memorandam  of  a  proposed 
contract,  although  of  a  different  effect  from  the 
instrument  finally  executed,  may  be  received  In 
evidence  for  the  purpose  of  showing  the  rela- 
tion of  the  parties,  wnere  that  will  Uirow  light 
upon  their  understanding  with  r^ard  to  a  sub* 
8e<4uent  transaction. 

[Kd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  2m-2133;  Dec  Dig,  «=>461.I 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  H.  H.  Clark  against  George 
Townsend,  revived  In  the  name  of  M.  £*. 
Sebaden,  as  administratrix,  etc  From  Judg- 
ment for  defendant,  plaintiff  apjwala  Af- 
flnned. 

B.  G.  Little,  of  Kansas  City,  Kan.,  for  ap- 
pellant W.  O.  Holt,  of  Kansas  Gi^,  Mo., 
and  GL  Angevine  and  J.  K.  Cnbblsoii,  botb  of 
Kansas  C^t7>  Kan.,  tor  appellee. 

BfASON,  J.  H.  H.  Clark  sued  George 
Townsend  for  the  reasonable  value  of  bis 
BMTices  in  negotiating  for  bim  the  purchase 
of  a  number  of  tracts  of  land.  A  verdict 
was  returned  for  the  defendant,  on  which 
Judgment  was  rendered.  The  plaintiff  ap- 
peals. 


[1]  1.  The  only  reply,  was  a  goieral  de-. 
uiaL  def^dant  was  permitted  to  Intro- 
duce evident  of  an  agreement  that  the  serv- 
ices rendered  by  tbe  plalntifiF  were  to  be 
gratuitous.  Tbe  plaintiff  contends  that  this 
was  not  permissible  under  a  mere  general  de- 
nial. Text-writers  approve '  the  practice 
adopted  (3  Enc.  L.  &  P.  1348;  1  Sutherland's 
Code  Pleading,  Practice,  and  Forms,  {  410; 
PhilUps  on  Code  Pleading.  {  383),  eittng,  how- 
ever, but  one  decision  in  its  support  (Seher- 
merhom  v.  Van  Allen,  18  Barb.  [N.  T.]  29). 
Tbe  contrary  rule  has  been  announced,  like- 
wise with  the  citation  of  but  one  case.  Kin- 
ne's  Pleading  and  Practice  (2d  Ed.)  8  298,  p. 
284,  citing  Scott  V.  Morse,  54  Iowa,  732,  6 
N.  W.  68,  7  N.  W.  15,  which  is  followed  In 
Schroeder  v.  Schroeder,  119  Iowa,  67,  93  N. 
W.  78.  A  similar  disagreement  exists  as  to 
proving  any  special  contract  under  a  general 
denial.  22  Encyc.  of  PI.  and  Pr.  1371,  n<?te 
5.  In  an  action  for  the  value  of  services  the 
object  of  good  pleading  would  seem  to  be 
promoted  by  alleging  In  the  answer  that  an 
agreement  existed  that  no  charge  was  to  be 
made,  where  that  defense  Is  to  be  relied  on. 
But  here  the  petition  itself  was  framed  In 
the  most  general  terms — ^practically  the  old 
common  counts — while  reliance  was  had  up- 
on a  written  contract  The  Judgment  was 
rendered  uiwn  a  second  trial,  and  It  Is  clear 
that  the  plaintiff  was  In  no  way  misled  or 
prejudiced  by  the  form  of  the  pleadings. 
Therefore  the  mUng  as  to  the  scope  of  tbe 
answer  could  not  be  a  ground  of  reversal, 
whatever  rule  of  pleading  should  be  follow- 
ed. Civ.  Code.  H  184,  UL  (Gen.  St  1909.  » 
5727,  6734). 

[2]  2.  The  plaintiff  produced  a  document 
In  the  form  of  a  letier,  dated  Januaiy  8, 
1909,  addressed  to  him  and  signed  by  the  de- 
fendant, which  read  as  follows,  tiie  parts 
relating  to  the  terms  of  pnnihase  being 
omitted: 

"Yon  are  hereby  authorized,  acting  for  us  and 
as  our  agent  to  purchase  any  all  of  the  io\- 
lowing  tracts  of  .land  at  prices  not  exceeding  the 
prices  indicated  after  said  tracts.  •  •  •  Wo 
will  guarantee  you  in  the  matter  of  the  money 
you  advance  on  these  tracts  wUdi  are  taken 
for  us. 

"Yon  will,  of  course,  get  these  contracts  at 
just  as  much  lower  than  these  prices  as  yon 
poBsiUy  can." 

Tbe  plaintiff  contends  that  in  alloMng  tes- 
timony of  a  prior  or  contemporaneous  mai 
agreement  that  his  services  were  to  be  ren- 
dered without  charge  tbe  court  erred ;  such 
mllng  being  In  violation  nt  tbe  principle 
wUcb  forbids  Oie  reception  of  parol  evidence 
to  va^  tbe  terms  ot  a  written  contract 
WberevOT  tiie  law  attaches  a  fixed  conse- 
quoice  to  the  language  used,  and  thus  by 
Int^pretation  reads  into  a  document  a  term 
which  otherwise  might  be  r^rded  as  omit- 
ted, the  matter  Implied  is  as  much  a  part  of 
Uie  instrument  as  that  wliich  is  written,  and 
cannot  be  varied  by  oral  evidence.  Doolittle 
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V.  Ferry,  20  Kan.  230,  27  Am.  B«p.  166;  17 
Cyc  570.  Tlierefore,  where  a  writing  la 
Bilent  as  to  some  particular  element  of  a  con- 
tract (for  instance,  the  time  within  which  It 
Is  to  be  performed,  or  the  amonnt  to  be 
paid),  under  circumstances  compelling  the  In- 
ference of  an  intention  to  be  governed  by 
the  standard  of  what  Is  reasonable,  a  specific 
agreement  on  the  subject,  resting  In  parol, 
may  not  be  shown.  17  Cyc  670,  571,  notes 
66  and  69;  0  Encyc.  of  Et.  349;  2  Parsons 
on  Contracts,  p.  *552;  Standard  Box  Co.  t. 
Mutual  Biscuit  Co.,  10  CaL  App.  746,  103 
Pac.  938;  Cameron  Coal  &  Mercantile  Co.  v. 
Universal  Metal  Co.,  26  OkL  615,  110  Pac. 
720;  Smith  Sand  &  Gravel  Co.  t.  Corbln.  81 
Wash.  494, 142  Pac;  1163. 

But  whether  oral  evidence  tnay  be  allowed 
to  supplement  a  contractual  writing,  by  sup- 
pl>'lng  a  term  not  therein  referred  to,  de- 
pends upon  whether  the  instrument  was  In- 
tended to  cover  tlxat  feature  of  the  transac- 
tion. 4  Wlgmore  <hi  .  Evidence,  {  2430;  17 
Cyc.  741.  Language  has  often  been  used  Indi- 
cating that  this  must  be  determined  from  a 
mere  Inspection  of  the  document  For  In- 
stance, the  second  paragraph  of  the  syllabus 
Is  Ehrsam  t.  Brown,  64  Ean.  466.  67  Pac. 
867,  might  be  open  to  that  interpretation. 
But  a  more  accurate  statement  of  the  rule 
allows  outside  evidence  for  the  purpose  at 
least  of  showing  the  conditions  surrounding 
the  tranaactlon  and  the  relationa  of  the  par- 
ties. 17  cyc.  746,  747  ;  4  Wigmore  oa  Evi- 
dence, I  2431.  Where  one  performs  serricea 
St  the  request  another  without  any  ex- 
press agreement  as  to  ccunpraisatlon,  a  con- 
tract to  pay  a  reasonable  amount  is  implied, 
In  the  absence  of  circnmstancea  giving  rise 
to  a  different  Inferaicew  Yet  this  fact  does 
not  prevent  the  making  oC  a  memorandum 
covering  tbe  character  of  services  to  be  ten- 
dered, but  not  the  amount  of  cmnpenastion. 

The  presun^tlon  that  one  who  performs 
services  at  the  request  of  anoth^  Is  entitled 
to  reasonable  compensation  is  rebuttable  A 
counter  presumption  may  arise  from  dr* 
cumstances  justl^ring  an  inference  of  an  In- 
tention to  do  the  work  gratuitously.  40  Cyc 
2845.  Here  the  letter  from  tbe  defendant 
to  the  plaintiff  does  not  purport  to  set  out 
all  the  terms  of  a  contract  between  them.  It 
is.  In  substance,  a  certificate  of  tbe  plaintiff's 
authority  to  represent  the  defendant  In  mak- 
ing contracts  for  tbe  purchase  of  the  tracts 
referred  to — In  effect,  a  power  of  attorney. 
It  Is  equally  consistent  with  *an  express 
agreement  to  pay  according  to  the  time  con- 
sumed or  upon  a  commission  basis,  or  with 
an  implied  understanding  that  the  plaintiff 
should  be  paid  whatever  was  reasonable. 
Therefore  evidence  was  competent  that  tend- 
ed to  show  an  express  agreement  that  no 
idurges  sbould  be  made,  or  to  show  circum- 


stances Justifying  the  inference  that  eucb 
was  the  Intention  of  the  parties.  An  ex- 
actly similar  situation  was  presented  in 
"Joannes"  v.  Uudge  &  another,  6  Allen  (88 
Mass.)  246,  where  the  opinion  concludes 
thus: 

"The  power  of  attorney  sa^  nothing  aboot 
compensation.    It  has  its  full  effect  equally 

Hbetber  he  was  to  be  paid  or  noL  The  law  wiU 
imply  a  promise  to  pay  for  services  rendered  bj 
the  plaintiff  at  the  request  of  the  defecdanta, 
wbetlier  the  request  Is  written  or  oral,  if  tb« 
services  are  of  value,  and  nothing  more  appean; 
but '  the  employment  is  merely  evidence  of  t 

Eromise  to  pay,  aud  tiw  Implication  may  be  re- 
uttcd  by  eviilraioe." 

Cases  Illustrating  the  principle  are  cd- 
lected  in  9  Encyc  of  Ev.  4S2,  note  84,  and  in 
17  Cyc  745,  note  43. 

[3]  3.  For  tbe  purpose  of  proving  that  the 
parties  to  tbe  transaction  understood  that 
Clark  waa  to  receive  no  payment  for  his 
services  In  buying  the  land  for  Townsend, 
the  defendant  Introduced  a  writing  prepared 
In  December,  1908,  as  tbe  basis  of  a  written 
contract  which  was  executed  on  January  6. 
1909.  The  writing  itself  was  never  sijpied. 
Une  paragraph  of  it  read  as  follows: 

"H.  H.  Clark  agrees  to  tend  bis  aid  in  pro- 
curing such  additional  land  &  privileges  for  tbe 
benetit  of  the  Coostn.  Oo.'s  project  for  one- 
fourth  stock  in  all  companies  as  may  be  deemed 
aecessary  by  Geo.  Townsend  and  C.  F.  ICDright 
witliout  cash  remuneration,  not  to  exceed  30 
days.  The  optional  money  to  be  paid  from  salo 
of  the  land  and  Clark  to  be  Industrial  Cost* 
mtssloner." 

Tbe  plaintiff  contends  that  this  document 
should  not  have  been  admitted  because  It 
never  was  executed,  because  it  constituted  a 
part  of  tbe  negotiations  wbicli  led  up  to  and 
culminated  In  the  contract  of  January  6tb, 
and  because  upon  its  tece  It  related  to  an 
agreement  betweoi  Clark  and  a  conatructkm 
ccaupany,  and  not  between  Clark  and  Town- 
send.  Clearly  it  was  not  admitted  as  a  con- 
tract binding  upon  the  plaintiff,  <v  fbr  tlia 
purpose  of  affecting  in  any  way  the  Instru- 
ment of  January  6th.  It  was  obviously  re- 
ceived as  showing  one  step  in  tbe  devd<9- 
ment  of  the  relationa  of  Clark  and  Tomt 
send,  for  whatever  light  it  might  throw 
on  the  question  whether  or  not  their  in^ 
tlon  was  that  CHark  waa  to  be  paid  in  moner 
for  his  services  in  buying  the  land.  In  that 
view  we  think  it  was  competent  Varlooi 
circumstances  were  brought  out  from  whidi 
it  might  be  inferred  that  Clark  had  eadi 
an  Interest  in  furthering  the  projects  whick 
Townsend  was  promoting  that  he  gave  Ua 
services  to  that  end  with  the  understandinf 
that  he  was  not  to  be  otherwise  compensat- 
ed. This  question  seems  to  have  been  faliiy 
tried  out.  submitted,  and  determined,  and 
we  find  no  reason  for  interfering  with  the 
decision  of  the  trial  court 

The  Judgmwt  is  affirmed.  All  the  JustioH 
concurring. 
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(»6  Kiio.  777) 
ATERT  et  aL  T.  NICHOLS.   (No.  19765.) 
(Sapreme  Court  of  Ksnsas.  Dee.  11, 1015.) 

(ByttahuB  b]/  the  Court.) 
Bbokbbs  CoHHissioit  —  Methods  of 

Fayiucnt. 

If  a  oontraet  for  a  real  eatate  aceot's  com- 
miasion  reserve  to  the  priocipal  a  clioice  be- 
tween two  methods  of  satisfaction,  and  he  dis- 
able hi'^F'tlf  from  adopting  one,  be  must  adopt 
the  other. 

[Ed.  Note.r^For  other  eaaea.  see  Brokers, 
Dea  Dig.  «=>75.] 

Appeal  from  District  CJourt,  Edwards 
County. 

Action  by  Gilbert  Avery  and  another,  p«r^ 
ners  doing  business  as  the  Oray  County 
Land  Company,  against  3.  A.  Nichols.  From 
Judgment  for  'plalntlflh,  d^endant  Mtpeals. 
Afilrmed* 

A.  a  Dyer  and  A.  L.  Uoflbtt,  both  of  Kins- 
ley, tor  appeUanL  Caiules  N.  WUlard,  of 
Ktnaley,  for  a^dleea. 

BURGH,  J.  The  action  was  one  to  re- 
cover a  real  estate  agent's  contmisslon.  The 
plaintiffs  prevailed,  and  the  defendant  ap- 
peals. 

On  April  6,  1912,  the  plaintiffs  effected  a 
trade  between  the  defendant  and  H.  T.  Orif- 
fee.  The  defendant  received  land  in  Gray 
connty,  and  Oriffee  received  land  in  Edwards 
county.  The  commission  was  to  be  adjusted 
according  to  the  terms  of  a  written  memo- 
randum providing  that,  if  the  defendant 
should  not  be  wllUng  to  take  for  the  Gray 
county  land  $1,000  above  the  price  Griffee 
would  take  for  the  Edwards  coonty  land,  the 
defendant  would  pay  the  plaintiffs  $100  one 
year  after  the  date  of  the  trade.  The  peti- 
tion stated  that  before  April  6.  1913,  the  de- 
fendant sold  and  conveyed  the  Gray  county 
land  to  a  third  party  and  prayed  Judgment 
for  $100,  and  Interest  from  April  6,  1913. 
The  defendant  filed  a  motion  to  make  the 
petltl(m  more  deQnlte  ana  certain  by  stating 
the  price  Griffee  would  have  been  willing  to 
take  for  the  Edwards  county  land,  and 
whether  or  not  the  defendant  was  willing  to 
take  $1,000  above  such  price  for  the  Gray 
connty  land.  The  motion  was  overruled,  and 
a  general  demurrer  to  the  petition  was  over- 
ruled. The  defendant  stood  on  the  demur- 
rer, and  Judgment  was  rendered  according 
to  the  prayer  of  the  petition. 

The  defendant  had  the  choice  of  two  meth- 
ods of  satisfying  the  commission  contract 
He  could  take  a  price  to  be  fixed  In  a  certain 
way  for  tbe  land  he  received  In  the  trade.  If 
nnwllUng  to  do  this,  he  could  pay  $100.  He 
disclosed  his  onwillingness  to  choose  the 
first  method  by  putting  it  out  of  his  power 
to  take  anything  fgr  the  land  he  received  in 
the  trade.  The  whole  subject  of  a  price  for 
that  land  to  be  determined  by  Grlffee's  price 
for  his  land  became  Immaterial,  and,  hav- 


ing rendered  one  method  of  satisfying  the 
contract  Impossible,  the  defendant  was  bound 
to  adopt  the  other. 

The  Judgment  of  the  district  court  Is  af- 
firmed. All  the  Justices  concurring. 

■  (K  Kan.  788) 

STATB  r.  McCUIXAQH  et  aL  .  (No;  200-24.)* 
(Supreme  Court  of  Kansas.   Dec.  11.  1915.) 

(BvUabut  by  th9  OomrtJ 

1.  ComcKRCB  4=3l6— GucB— Pown  or  CoK- 

OBESS. 

Congress  has  no  power  to  prescribe  rKula- 
tlons  for  the  protection  <^  migratory  game  birds 
while  within  tlie  boundulei  of  a  state. 

[Ed.  Note.— For  other  cases,  see  Commerce 
Cent.  Dig.  i  2;  Dea  Dig.  «s>16.] 

2.  CoNSTiTimoHAi.  Law  «s»27$-OAini 
—Statutory  RsauuTioir— Vauditt— Dua 
Pbocxsb  of  I<aw. 

A  state  law  forbidding  tbe  shooting  of 
ducks  from  a  notorhoat  is  a  valid  ezerciae  of 
the  police  power,  notwithstanding  tibe  same  act 
limits  the  number  to  be  killed  by  one  persM  in 
a  day. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  H  763,  765.  767-770.  772- 
777,  779-806,  80ft-«i0,  816-824.  907-824,  912; 
Dec  Dig.  «S927S;  Game,  Cvnt.  Dig.  f  8;  Dec. 
Dig.  ^=»4.] 

(AdditUHua  BvttahiM      Editoriia  Btaff.) 

8.  CouinEBOB  ^9lO— ImsBSTiin  "Coiiicebob" 
—Gave. 

Tbe  natural  flight  of  wild  fowl  from  one 
point  to  another  does  not  constitute  "commerce" 
within  the  commerce  clause  of  tbe  federal  Con- 
stitution, ooless  tbe  word  be  expanded  beyond 
any  sigiiificaDee  heretofore  given  IL  Whatever 
other  element  may  be  spared  from  a  defioition 
of  the  term,  it  has  not  heretofore  been  applied 
to  processes  or  occarrences  not  directed  or  af- 
fected by  human  intelligence. 

[Ed.  Note. — For  other  cages,  see  Commerce, 
Cent.  Dig.  {  2;   Dec  Dig.  «S916. 

For  other  definitions;  see  Words  and  Phrases, 
First  and  Second  Series,  Commerce.] 

Appeal  from  District  Court,  Cherokee 
Connty. 

A  motion  to  quash  an  Information  charg- 
ing George  L.  McCullagh  and  another  with 
violating  the  game  laws  was  sustained,  and 
the  State  appeals.  Reversed  and  remanded, 
with  directions. 

S.  M.  Brewster,  Atty.  Gen.,  and  F.  W.  Boss, 
of  Columbus,  for  the  State.  C  B.  Skldmor^ 
of  Columbus,  and  T.  T.  Burr,  both  ot  Galena, 
for  appellees. 

MASON,  J.  An  information  was  filed 
charging  George  L.  McCullagh  and  H.  B. 
Savage  with  having  violated  the  game  laws 
of  the  state  by  shooting  wild  ducks  from  a 
motorboat  on  April  2,  1914.  A  motion  to 
quash  was  sustained,  and  the  state  appeals. 

[1]  The  state  law  undertakes  to  forbid 
shooting  at  or  killing  wild  game  birds  from 
a  motorboat  Laws  1913,  c.  109.  1 1.  amend- 
ing Laws  1911,  t!.  198,  I  16.  The  defendants 
maintain  that  this  and  all  other  state  laws 
for  the  protection  of  migratory  birds  are 
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Superseded  and  nnUlfled  by  an  act  of  Con- 
gress. The  Agrlcultaral  Department  Appro- 
priatloD  Act  of  March  4,  1913,  contains  these 
provisions: 

"All  wild  seese,  wild  swans,  bract,  wild  ducks, 
snipe,  plover,  woodcock,  rail,  wild  pigeons,  and 
all  other  migratory  game  and  insectivorous  birds 
which  in  their  northern  and  southern  migra- 
tions pa8B.through  or  do  not  remain  permanent- 
ly the  entire  year  within  the  borders  of  any 
state  or  territory,  shall  hereafter  be  deemed  to 
be  within  the  custody  and  protection  of  the  gov- 
ernment ef  the  United  States,  and  shall  not  be 
destroyed  or  taken  contrary  to  regulations  here- 
inafter provided  therefor. 

"The  Department  of  Agricnitnre  is  hereby  au- 
thorized and  directed  to  adopt  suitable  regula- 
tions to  ^ve  effect  to  the  previous  paragraph 
by  prescribing  and  fixing  closed  seasons,  having 
doe  regard  to  tht  xones  m  temperature,  breeding 
habits,  and  tijnee  and  line  of  migratory  flight, 
thereby  enabling  the  department  to  select  and 
designate  snitable  districts  for  different  portioos 
of  the  country,  and  it  shall  be  unlawful  to  shoot 
or  by  any  device  kill  or  seize  and  capture  mi- 
gratory birds  within  the  protection  of  this  law 
during  said  closed  seasons,  and  any  person  who 
shall  violate  any  of  the  provisions  or  regula- 
tions of  this  law  for  the  protection  of  migratory 
birds  shall  be  gnilty  of  a  misdemeanor  and  shaU 
be  fined  not  more  than  $100  or  Imprisoned  not 
more  than  ninety  days,  or  both,  in  the  discre- 
tion of  the  court. 

'The  Department  of  Agriculture,  aft»  the 
preparation  of  said  regulaUons,  shall  cause  the 
same  to  be  made  pnblie,  and  shall  allow  a  period 
of  three  months  in  which  said  regulations  may 
be  examined  and  considered  before  final  adop- 
tion, permitting,  when  deemed  proper,  public 
hearings  thereon,  and  after  final  adoption  shall 
cause  the  same  to  be  engrossed  and  submitted  to 
the  President  of  the  United  States  for  approv- 
al: Provided,  however,  that  nothing  herein 
contained  riiall  be  deemed  to  affect  or  interfere 
with  the  local  laws  of  the  states  and  territories 
for  the  protection  of  nonmigratory  ^ame  or  oth- 
er birds  resident  and  breeding  within  their  bor- 
ders, nor  to  prevent  the  states  and  territories 
from  enacting  laws  and  regulations  to  promote 
and  render  efficient  the  regulations  of  the  De- 
partment of  Agriculture  provided  under  this 
statute." 

37  U.  S.  Stat  at  Large,  c.  145,  p.  847;  4 
U.  S.  Comp.  Stat  1913,  S  8S37. 

The  Agricultural  Department  has  deflned 
the  closed  season  for  the  birds  referred  to, 
varying  with  the  species  and  locality.  In  reg- 
ulations which  have  been  approved  and  pub- 
lished, and  which  forbid  the  killing  of  wild 
ducks  In  Kansas  between  February  Ist  and 
September  15th.  U.  S.  Dept.  of  Agr.,  Farm- 
ers* Bulletin  No.  628.  p.  12.  The  state  law 
leaves  an  open  season  from  September  Ist 
to  April  15th.  Laws  1913.  c.  199,  {  1.  In 
the  brle&  of  both  parties  It  is  assumed  that 
the  federal  regulations,  If  valid,  supersede 
the  state  law.  The  ordinary  rule  is  that  the 
state  may  pnnlsh  the  same  act  that  consti- 
tutes an  offense  against  the  laws  of  the  gen- 
eral government,  unless  the  federal  legisla- 
tion Is  made  exclusive,  expressly  or  by  fair 
implication.  12  Cyc.  137 ;  Sexton  v.  Califor- 
nia, 180  U.  S.  319,  23  Sup.  Ct  643,  47  L.  Ed. 
833.  But  see  Easton  v.  Iowa,  188  U.  8.  220, 
23  Sup.  Ct  288,  47  L.  Ed.  452.  In  State  v. 
Sawyer,  113  Me.  468,  94  AtL  886,  it  Is  held 
that  the  language  of  the  act  above  quoted  in- 
dicates a  l^slatlve  purpose  that  the  federal 


regulations  were  to  be  exclusive.  But  there 
the  prosecution  was  for  killing  game  out  of 
season.  So  far  as  r^ates  to  fixing  the  period 
within  which  birds  may  be  hunted,  the  laws 
of  the  state  and  nation  may  perhaps  be  re- 
garded as  undertaking  to  cover  fully  the 
same  field,  and  to  be  not  complementary,  but 
in  a  degree  antagonistic.  Here,  however,  the 
conduct  complained  of  relates  to  the  manner, 
and  not  to  the  time,  of  killing  the  birds.  It 
m^ht  be  argued,  by  analogy  with  the  subject 
of  interstate  commerce,  that  if  the  regulation 
of  hunters  in  their  conduct  toward  migratory 
birds  is  committed  to  the  control  of  the  fed- 
eral government.  Congress  must  be  deemed  to 
have  intended  them  to  be  free  from  leglsla- 
tive  Interference  with  respect  to  matters  coa- 
cemlng  which  It  has  not  acted,  and  Uiat  be- 
yond the  establishment  of  a  •closed  season 
no  protection  should  be  afforded  the  birds, 
except  snch  as  ml^t  be  glTen  by  the  states 
under  the  express  anttaority  granted  them  to 
enact  laws  to  pnunote  and  render  efficient  Qie 
regulations  of  the  departmoit.  Even  the  ex- 
ertion might  be  qnestlraied  as  an  attempt 
to  delegate  the  leglslatlTe  power  of  Congress. 
PoBsibly  the  grovlslon  of  the  state  law  here 
Invoked  may  be  regarded  as  promoting  the 
department's  regnlatlons.  It  In  no  way  ctm- 
fiicts  with  them,  and  is  directed  to  the  same 
general  end.  As  these  questions  have  not 
been  argued,  the  case  will  be  considered  In 
the  light  In  whidi  It  has  been  presented— 
as  turning  upon  the  validity  of  ttie  act  of 
Congress.  In  the  <Hily  reported  cases  dealing 
with  the  qnestfm  the  federal  act  referred  to 
is  held  to  be  nnconstltptlonal  because  the 
power  tmdertaken  to  be  exercised  Is  not 
among  those  conferred  upon  Cmigress.  Unit- 
ed States  T.  Shauver  (D.  O.)  214  Fed.  IM; 
United  States  v.  McCullagh  (D.  C.)  221  Fed. 
288;  State  v.  Sawyer,  113  Ue.  458,  04  Aa 
880. 

The  United  States  District  Coart  in  South 
-Dakt^  Is  said  to  have  held  to  the  cwtrary 
a?  West  Fob.  Co.'s  Docket,  1476) ;  but,  If  an 
oplnltm  was  written  In  that  case,  It  does  not 
appear  to  have  been  puhllsbed.^  The  powo- 
referred  to  must  be  found,  If  at  all,  In  the 
provlalon  at  the  national  CoDstltntl<m  relat- 
ing to  Interstate  commerce,  or  In  that  an* 
thorlzing  Congress  to  make  regulations  re- 
specting the  territory  or  other  property  be- 
longing to  the  United  States.  U.  S.  Const 
art  4,  I  S. 

[3]  The  natural  flight  of  wild  fowl  from 
one  point  to  another  does  not  constitute 
"commerce,"  unless  that  vrord  be  expanded 
beyond  any  significance  heretofore  given  It 
Whatever  other  element  may  be  spared  from 
a  definition  of  the  term.  It  has  not  been  here- 
tofore applied  to  processes  or  occurrences 
not  directed  or  affected  by  human  Intelli- 
gence. But,  if  the  fact  were  otherwise,  the 
circumstance  that  birds  of  a  particular  spe- 
cies do  not  habitually  remain  throughout  the 
year  In  the  same  stete  could  hardly  bring 


'  No  wrlttm  opinion  filed. 
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them  vlthln  the  cootrol  of  Congress,  on  the 
theory  that  they  were  thereby  impressed  with 
a  national  character  aa  the  subject  <tf  Inter- 
state commerce.  This  court  tmoe  decided 
that  the  Legislature  could  not  prohibit  the 
^pmrat  out  of  the  state  of  prairie  chickens 
lawfully  caught  or  killed  In  Kansas,  because 
such  a  prohibition  was  an  Interference  with 
Interstate  CQmmerce.  State  t.  Sannders,  19 
Kan.  127,  27  Am.  Bep.  98.  The  Supreme 
Court  of  the  United  States  explicitly  disap- 
proved the  dedsliHi,  saying  that  its  reastmlng 
was  inoonduBiTe,  because  it  overloc^ed  the 
authority  of  the  state  over  property  in  game 
within  its  confines.  Geer  v.  Connecticut,  161 
C.  S.  S19,  684,  16  Sup.  Ct  600,  40  L.  Ed.  793. 

The  arignment  for  federal  control  based  up- 
on the  power  given  to  Congress  to  make  regu- 
lations respecting  the  property  of  the  United 
States  fails  because,  in  our  Judgment,  the 
habit  of  migration  does  not  vest  In  the  fed- 
eral government  the  tjltle  to  the  animal  pos* 
sesslng  it.  In  the  case  last  cited,  and  in 
many  oQiers,  wild  animals  are  decUired  to  be 
subject  to  the  cmtrol  of  the  state— to  belong 
to  the  pet^le  of  the  state— and  the  rule  has 
been  r^>eatedly  fl4;>plled  to  migratory  birds. 
The  authority  of  a  state  to  grant  hunting 
privileges  to  its  dtlzou  to  Qie  exclusion  of 
those  of  other  stetes  is  generally  recognised,* 
and  is  based  upon  the  same  prindple.  10 
Oyc.  1008;  note  26  L.  B.  A.  (N.  S.)  794.  See. 
also,  8  O,  J.  18.  Doubtless  the  general  gov- 
ernment could,  if  it  had  the  authority,  give 
same  birds  more  tfectlve  protection  than 
lAey  now  enjoy,  or  than  could  be  afforded 
them  by  the  separate  action  of  the  stetes. 
But  Congress  can  derive  no  power  to  legislate 
on  a  particular  subject  from  the  foot  that  it 
can  handle  the  matter  more  efficiently  than 
the  LegLslatures  of  the  various  states.  Kan- 
sas V.  Colorado,  206  U.  S.  46,  91,  27  Sup.  Ct 
655,  51  L.  Ed.  996. 

All  phases  of  tSie  questl<»is  Involved  are 
treated  so  fully  In  the  three  cases  already  cit- 
ed in  this  opinion  as  to  make  further  discus- 
sion superfluous.  In  the  absence  of  a  deci- 
sion by  the  federal  Supreme  Court  tQ>h<ddlng 
the  act  of  Congress,  no  course  seems  ppen  but 
to  enfon^  the  stete  law,  even  If  In  ccmfllct 
with  tt 

[2]  An  additional  objection  is-  made  to  the 
validity  of  the  stetute  on  which  the  action 
Is  based,  on  the  ground  that  the  pn^lbltlon 
against  fibooting  ducks  from  a  motorboet  Is 
an  unreasonable  exercise  of  the  police  pow- 
er, and  deiwlves  an  individual  of  the  use  of 
his  pn^rty  without  due  process  of  law.  A 
tnultttude  of  r^ulations  of  the  methods  of 
hontlng  and  fishing,  designed  to  limit  the 
amount  of  game  and  fish  taken,  have  been 
upheld.  19  Cyc.  1012.  Other  condltlcois  be- 
ing the  same,  more  birds  could  be  shot  with- 
in the  same  time  from  a  motcffboat  than  from 
a  rowboat.  The  restriction  in  that  r^rd  Is 
a  means  soffldently  adapted  to  the  end  in 
view  to  Justly  the  Legislature  in  Its  adop- 


tlmi.  Tbo  fedenl  court  for  the  Northern 
District  of  California  has  held  Invalid  a  stat 
ute  of  that  state  forbidding  the  use  of  a 
magazine  gun  In  shooting  certain  game  birds. 
In  re  Marshall  (C.  a)  102  Fed.  823.'  The 
statute  also  forbade  any  person  td  kill  more 
than  25  of  such  birds  In  8  day.  The  court 
reasoned  that  the  maMfest  purpose  of  the 
L^lslature  was  to  prevent  a  single  hunter 
from  getting  more  than  a  fixed  amount  of 
game,  and  so  long  as  he  did  not  exceed  the 
limit  it  made  no  difference  what  means  he 
employed.  The  Kansas  statute  under  consid- 
eration makes  it  unlawful  for  any  one  per- 
son to  kill  more  than  20  wild  ducks  in  one 
day.  Laws  1913,  c.  199,  S  2.  It  is  argued 
that  the  end  sought  was  manifestly  to  pre- 
vent one  person  from  taking  more  than  20 
ducks  in  a  day,  and  that  the  Legislature  has 
no  power  to  say  In  what  manner  that  num- 
ber may  be  taken.  The  argument  Is  unsound. 
The  general  purpose  of  the  statute  Is  to  di- 
minish the  slaughter  of  game.  This  Is  sought 
to  be  accomplished  by  Imposing  various  re- 
strictions upon  the  hunter.  He  la  not  granted 
an  unconditional  right  to  slay  20  ducks  In  a 
day.  The  prohibition  against  his  use  of  a 
motOTboat  Is  not  designed  solely  to  keep  him 
within  the  numerical  limit  The  two  restric- 
tions are  Independent,  each  operating,  as  do 
a  number  of  others  of  a  similar  character,  to 
promote  the  same  general  end. 

The  Judgment  Is  reversed,  and  the  dMm  re- 
manded, with  directions  to  overrule  the  mo- 
tion to  quash.  All  the  Justices  omcurrlng. 


<M  Kan.  785) 
FIBST  NAT.  BANK  OF  ELK  CIT7  v. 

DIKEMAN  et  aL   (Now  19755.) 
(Sapreoie  Court  of  Kansas.  Dec.  11, 1915.) 

(BvHabut  by  the  Court.) 

1.  Banks  and  Baneino  <8s»110— Niootza- 
ble  note—bona  fzds  holdbb— pubchasb 

BT  Bank. 

A  back  which  bu^  a  negotiable  note  Is  not 
prevented  from  becoming  a  bolder  in  due  course 
by  the  fact  that  Ita  cashier,  through  whom  the 
purchase  is  made,  was  a  director  of  the  bank 
to  which  the  note  was  given,  at  the  time  of  its 
execution;  he  having  no'actnal  notice  of  any 
defect  or  defense. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  H  282-287;  De£  Dig.  «s> 

ue.] 

2.  Banes  and  Baneino  ®=s3ll&— NeootiIbu! 
Mote— Bona  Fide  Holde&— Pubcbasb  bt 
Bane— NonoB. 

Nor  is  such  bank  prevented  from  becoming 
a  bolder  in  due  course  by  the  fact  that  its  cash- 
ier knew  the  note  was  given  as  the  result  of  a 
settlement  between  the  maker  and  payee,  and 
that,  knowing  of  the  pendency  of  negotiations 
to  that  end,  he  had  agreed  with  the  payee  to 
purchase  the  note. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
BanUng,  Cent  Dig.  H  282-287 ;  Dec.  Dig.  «=> 

lie.] 

Appeal  from  District  Court,  Chautenqua 
County. 

Action  by  the  First  National  Bank  of  Elk 
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City  against  Q.  F.  Dlkeman  and  others. 
From  jadgment  for  plalntlflt  defondants  ap- 
peal Affirtoed. 

J.  E.  Brooks,  of  Sedan,  for  appellants. 
3.  A.  Ferrell,  of  Sedan,  fin-  am»elle& 

HA  SON,  J.  Q.  F.  Dikenian  and  seroral 
sureties  executed  a  negotiable  note  for  $1,- 
475  to  the  Havana  State  Bank.  The  note 
was  Indorsed  before  maturity  to  the  First 
National  Bank  of  Elk  Olty,  which  brought 
actl<Hi  opon  It.  Dlkeman  filed  an  answer  to 
this  effect:  At  the  time  of  the  execution  of 
the  note  he  claimed  that  he  had  iwevlously 
deposited  $fS2S  with  the  bank,  for  which  he 
■  had  never  received  credit ;  it  was  agreed  be- 
tween him  and  the  iiayee  that  this  matter 
should  be  Investigated,  and  if  his  contention 
proved  correct,  be  should  be  allowed  a  credit 
for  that  amount  on  this  note ;  and  Investiga- 
tion showed  this  to  be  tbe  case.  The  sureties 
defended  on  the  ground  that  they  had  signed 
the  note  with  the  understanding  that  l>efore 
delivery  another  surety  should  sign  It,  who 
failed  to  do  sa  The  defendants,  having  the 
burden  of  proof,  Introduced  their  evidence, 
to  which  the  plaintiff  demurred.  The  demur- 
rer was  sustained,  and  Judgment  was  ren- 
dered accordingly.  The  defendants  appeal. 

[1]  Ihe  evidence  In  behalf  of  Dlkeman 
showed*thls:  Litigation  was  pending  between 
blm  and  the  Havana  bank,  to  end  which,  and 
to  settle  all  matters  in  controversy,  they  en- 
tered into  two  written  contracts,  by  which  be 
agreed,  among  other  things,  to  procure  the 
execution  and  delivery  of  the  note  here  sued 
upon.  The  plaintiff  contends  that  to  allow 
proof  of  an  oral  understanding  that  under 
certain  drcumstances  the  note  was  to  be  sub- 
ject to  a  deduction  would  be  to  permit  a 
written  agreement  to  be  varied  by  parol. 
The  contention  seems  well  founded.  The  evi- 
dence in  behalf  of  the  sureties  was  to  the 
effect  that  they  dgned  the  note  at  the  re- 
quest of  Dlkeman,  with  the  understanding 
that  It  was  also  to  receive  an  additional 
signature,  which  was  not  attached.  The 
payee  was  not  shown  to  have  had  any  notice 
of  this  arrangement,  and  therefore  was  not 
affected  \yy  it.  Carter  v.  Moulton,  51  Kan.  9, 
32  Paa  633,  20  L.  B.  A.  309.  37  Am.  St  Bep. 
259;  note,  130  Am.  St  R^  927.  But,  In 
any  event  neither  defense  was  available 
against  the  plaintiff,  which  was  shown  to  be 
a  holder  of  the  note  In  due  course,  unless 
that  was  prevented  by  evidence  tending  to 
show  these  facts:  The  cashier  of  the  plain- 
tiff bank,  who  purchased  the  note  from  the 
payee,  was,  at  all  times  mentioned,  a  direc- 
tor of  the  Havana  bank,  and  knew  at  the 
time  of  the  written  settlement  referred  to 
that  an  adjustment  was  being  made,  In  the 
course  of  which  Dlkeman  was  to  give  some 
notes  to  Uie  Havana  bank,  and  agreed  with 
the  Barana  bank  to  handle  one  ot  them. 


The  cashier  of  the  Elk  City  bank  had  no 
actual  knowledge  of  Dlkeman's  claim  to  a 
credit  of  $825.  The  fact  that  he  was  a  di- 
rector of  the  Havana  bank  might  for  some 
purposes,  be  deemed  to  charge  him  personal- 
ly or  as  an  officer  of  that  bank  with  con- 
structive notice.  But  sndi  notice  to  the 
cashier  did  not  affect  the  Elk  City  bank,  be- 
cause it  was  not  acquired  In  the  course  of 
his  agency,  and  of  coarse  could  not  have  bea 
in  his  mind  wh«i  he  was  trasaactlnff  the 
baslness  tor  his  prlnclpaL  2  Bncs.  U  ft  P. 
1191 ;  31  Cyc.  1687;  1  Mitchle  on  Banks  and 
Banking^  1 116,  subdlv.  4 ;  1  Morse  on  Banks 
and  Banking  (4th  Bd.)  |  108;  IS  Dea  Dig. 
Principal  and  Agent,  1 179;  8  Dec.  Dig.  Banks 
and  Banking,  |  116(4).  See,  aiao,  Dnder^ 
wood  T.  Fodha,  96  Kan.  £40,  242,  ISO  PaC 
671;  note,  3  Ii.  B.  A.  (N.  S.)  444.  The  prln- 
<dple  invoked  ia  anilled  to  bank  cashiers,  as 
well  as  to  other  agents.  Scott  Choctaw 
Bank.  4  Ala.  App.  648|-  60  Sooth.  184;  Brace 
V.  aUnns*  National  Bank,  186  Ala.  221,  64 
South.  88 ;  Bank  t>  Garcean,  22  N.  D.  ffn^ 
134  N.  W.  882. 

In  Willard  t.  Denlaei,  SO  N.  X  Elg.  482,  at 
page  483,  26  AU.  28,  at  page  80  (SB  Am.  St 
Rep.  78^,  It  la  said  that  la  any  transaction 
conducted  personally  1^  an  agent,  notice  to 
him,  bowerw  obtained,  Unds  hia  prlntdiMl, 
the  court  adding: 

"The  fact  that  the  Information  had  not 
been  acquired  by  him  in  the  course  of  bis  agen- 
cy does  not  militate  against  the  application  of 
the  rule  In  question,  when  the  agent  persoDally 
participates  in  the  later  traiuraction  in  behalf 
ot  the  corporation." 

The  authorities  dted  In  support  of  this 
statement  do  not  bear  it  out  The  rule  pro- 
posed would  obviously  do  away  entirely  with 
any  consideration  of  what  was  in  the  agenfs 
mind,  for  this  oould  have  no  possible  bear- 
ing, except  when  he  was  personally  partl<^- 
patlng  in  the  transaction  of  his  principal's 
business.  Moreover,  except  In  special  cases 
not  necessary  to  be  noted  in  this  connection. 
It  is  only  in  transactions  In  which  he  takes 
part  that  the  agent's  knowledge  is  ever  Im- 
puted to  the  principal. 

t2]  The  fact  that  the  cashier  of  the  Elk 
City  bank  knew  tliat  the  note  was  given  by 
Dlkeman  In  the  course  of  a  settlement  with 
the  Havana  bank  did  not  diarge  It  with  no- 
tice of  any  defect  or  defense.  Knowledge  of 
the  consideration  for  whicdi  a  note  was  giv- 
en does  not  put  a  buyer  on  inquiry,  or  pre- 
vent his  becoming  a  bolder  In  due  course. 
Leavens  v.  Hoover,  93  Kan.  661,  665,  145 
Pac.  877 ;  McNlght  v.  Parsons,  136  Iowa,  390, 
113  N.  W.  858,  22  L.  R.  A.  (N.  S.)  718,  123 
Am.  St  Bep.  265, 15  Ann.  Cas.  665,  and  cases 
there  dted.  That  an  agreement  for  the 
purchase  of  the  note  was  made  while  nego- 
tiations for  its  execution  were  atUl  pending 
does  not  affect  the  matter. 

The  Judgment  la  affirmed.  All  Qie  Ju- 
tlcea  concurring. 
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GOBBIB  T.  WEISER  IRR.  DIST. 

(Supreme  Court  of  Idaho.   Nov.  27,  lOlS.) 

1.  Watbbb  ard  Waisb  Codbseb  «=»244  — 
Right  or  Wat  —  Ibhigation  Cawai,  —  Ex- 
tent OF  Eaaeuert. 

One  who  baa  acquired  a  nght  of  way  for 
a  canal  acroai  the  land  of  another  by  adverse 
naer  haa  acquired  also  the  right  to  enter  on 
■uch  land  for  the  purpose  of  cleaninc  and  main- 
talnlng  sudi  canal. 

WIBd.  Note.— For  other  cases,  see  Watera  and 
ater  Courses,  GenL  Dig.  |  809;  Dec  Dig. 
«»244.] 

Z  Watebs  ard  Watbb  Coubsbb  «s9244  — 
Rionr  or  Wat— Ibbioatioiv  Canal— Ease- 

IfBNT. 

Held,  that  the  right  tb^clean  and  maintain 
the  canal  la  involved  In  the  acquisition  of  it, 
hut  in  doing  that  work  the  owner  must  do  the 
same  with  due  care  and  not  occupy  an;  more 
or  greater  width  of  the  land  along  the  banks 
of  tiie  canal  than  Is  absolutely  necessary  in  de- 
positing the  debris  and  other  matter  necessarily 
required  to  be  taken  from  such  canal  to  prop- 
erly dean  and  maintain  it 

[Ed.  NotSk— For  othsr  oaaet,  aee  Waters  and 
Water  CouTBea,  Cent  Dig.  %  800;  Dea  Dig. 
«»244.I 

Appeal  from  Dlatrlct  Court,  Waablngtoo 
Cminty ;  Sd.     Bryan,  Judge. 

Acti<m  by  Komi  Qorrle  against  tbe  Wetser 
Irrigation  District,  a  corporation.  Viom  a 
Judgment  for  defendant,  plaintiff  appeala 
Affizmedi 

Ed.  R.  Coulter,  of  Welser,  for  ai^llant 
Lot  Ej.  Fetttaam,  of  Wtfaer,  for  respondent. 

SnLLIVAN,  a  J.  This  suit  was  Instituted 
on  two  causes  of  action.  It  is  alleged  In  the 
complaint  that  the  plaintiff  is  the  owner  of 
certain  lands  therein  described,  and  that  the 
defendant  is  the  owner  and  proprietor  of  an 
irrigation  canal  running  throogb,  ovier,  and 
across  plaintiff's  said  land,  and  that  during 
the  years  1909,  1910,  1911,  and  1912  defend- 
ant wrongfully,  unlawfully  and  in  violation 
of  the  rights  of  plaintiff,  took  and  dog  sand 
and  other  d£bris  matter  from  its  said  canal 
and  dumped  and  placed  the  same  upon  the 
lands  of  this  plaintiff,  thereby  filling  up  his 
ditches  and  rendering  bis .  land  unfit  for 
cultivation  and  farming,  and  otherwise  dam* 
aging  him  in  the  sum  of  $200. 

The  second  cause  of  action  is  based  on  an 
allied  failure  of  the  defendant  to  comply 
\vlth  a  certain  agreement,  but  this  appeal 
touches  only  the  matters  contained  in  the 
first  cause  of  action.  Plaintiff  prays  for 
damages  In  the  first  cause  of  action  and  for  a 
permanent  restraining  order  preventing  de- 
fendant from  dumping  any  debris  taken  from 
said  canal,  and  for  costs. 

Defendant  in  its  answer  admitted  the  own- 
ership of  the  land  by  tbe  plaintiff,  admitted 
the  ownership  of  the  canal  In  Itself,  but  de- 
nied all  the  other  material  allegations  of  the 
complaint  Further  answering,  the  defend- 
ant claims  a  right  of  way  across  plaintiff's 
land  for  its  canal  by  adverae  nsage  and  pos- 


session, and  furthermore  claims  that  tt  haa 
not  used  any  more  of  plaintiff's  land  in  main- 
taining Its  canal  than  is  Included  In  its  ease- 
ment, and  has  used  no  more  than  was  neces- 
sary to  be  used  in  the  lawful  conduct  and 
operation  of  Its  canal. 

The  cause  was  tried  before  the  court,  but 
a  jury  was  impaneled  to  determine  the  ques- 
tion of  damages.  By  tbe  verdict  of  the  Jury 
the  plaintiff  was  given  fOO  on  account  of  the 
second  cause  of  action,  but  said  notbing 
about  the  damages  on  the  first  cause  of  ac- 
tion. Thereafter  tbe  court  made  Its  finding 
of  facts  and  concliuions  of  law  based  vipoa 
the  Twdict  and  Judgmmt  of  tbe  Jury,  and 
Judgmmt  was  thereupon  wtered  upon  said 
finding  of  facts  and  condnslons  of  law  fbr 
the  d^endant  and  against  tbe  plaintiff. 

The  court  found  as  a  conclusion  ot  law 
that  tbe  plaintiff  was  not  entitled  to  a 
permanent  restraining  order,  and  It  Is  from 
that  part  of  the  Judgment  denying  plaintiff 
a  permanent  restraining  order  that  this  ap-  ' 
peal  is  taken.  And  that  it  tbe  only  question 
Invcdved  on  this  appeal,  so  &r  as  tbe  plain- 
tiff is  concerned. 

Tbe  verdict  in  favor  of  the  plaintiff  for  $60 
was  granted  as  damages  under  the  second 
cause  of  action,  which  was  based  on  the  fail- 
ure of  the  defendant  to  comply  with  an  ar- 
rangement made  with  tbe  plaintiff  to  place 
the  debris  washed  Into  said  canal  by  a  cloud- 
burst on  the  upper  side  of  the  ditch  and  prop- 
erly spread  the  same  over  the  land.  This, 
however,  is  not  material  to  the  questions 
raised  on  this  appeal,  since  tbe  ai^eal  touch- 
es only  the  matters  contained  in  tbe  first 
cause  of  action. 

The  plaintiff  states  in  his  brief  that  from 
the  uncontradicted  testimony  It  appears  that 
the  only  right  of  way  defendant  has  across 
plaintiff's  land  la  by  virtue  of  an  easement 
obtained  by  adverse  use  and  possession,  and 
that  contlnnonsly  for  the  past  five  or  six 
years  each  year  the  defendant  has  been  en- 
croaching from  one  to  two  feet  upon  the 
lands  of  plaintiff  not  Included  in  or  sub- 
ject to  its  said  easement,  and  that  It  will 
continue  to  do  bo  Unless  restrained  by  tlie 
court 

It  appears  that  defendant  deralgned  its 
title  to  the  canal  and  right  of  way  through 
mesne  conveyances  running  from  1884,  an  of 
which  instruments  or  conveyances  are  by 
stipulation  presented  here  on  appeal  for  In- 
spection by  this  court  and  all  of  which  in- 
struments were  introduced  In  evidence  on 
the  trial.  It  appears  that  no  formal  deed 
for  any  width  or  certain  area  of  land  was 
ever  made  by  any  predecessor  or  owner  of 
the  land  of  plaintiff  to  the  defendant  com- 
pany or  its  predecessors  In  Interest  for  any 
right  of  way  over  said  land  for  said  ditch; 
that  defendant  claims  Its  right  of  way  by  pre- 
scription and  use  and  by  adverse  possession 
for  the  ten  years  last  past 
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The  erldenoe  shows  Uiat  In  iSO&  the  dltcb 
was  enlarged  to  its  present  size,  about  20  feet 
In  width ;  that  It  was  widened  at  Uiat  time 
about  2  feet,  and  up  to  that  time  tlie  man- 
ager of  said  ditch  had  widened  it  a  little 
each  year.  After  1903  no  enlargement  was 
made  of  said  canal.  The  only  work  done 
upon  It  waa  to  clean  ont  the  sediment  and 
wash  from  the  hills  and  from  the  water 
brought  down  through  the  Weiser  river  into 
said  canal  during  the  Irrigating  seasons.  The 
eamment  by  adverse  user  cr  presMptlon  is 
based  on  those  facts. 

It  appears  from  the  eridraice  that  the  ca- 
nal liad  to  be  cleared  from  sand  and  debris 
and  slit  every  year.  It  also  appears  that  a 
waterspout  occurred  in  1911  and  caused  the 
filliug  of  Its  cauBl  on  said  land,  and  that 
there  was  an  arrangement  made  with  the 
plaintiff  by  the  canal  company  at  that  time 
whereby  the  defendant  cleaned  the  sand, 
boulders,  and  brush  oat  of  the  canal  brought 
there  by  said  waterspout  or  cloud-burst,  and 
placed  the  same  upoo  the  uphill  side  of  said 
canal  and  spread  it  out  over  plaintiff's  land 
above  the  canal.  It  appears  that  the  defend- 
ant company  and  its  predecessors  In  Interest 
ever  since  the  year  1881  claimed  a  right  of 
way  for  the  canal  across  said  land  and  a- 
place  to  put  the  material  resulting  from  the 
enlargement  and  cleanings  of  the  canal,  and 
this  claim  was  never  contested  or  denied 
until  the  commencement  of  this  action  by  the 
plaintiff. 

[1]  The  principal  question  involved  In  this 
case  Is  the  extent  of  the  right  of  way  the 
respondent  has  acquired  for  the  maintenance 
and  operation  of  Its  canal.  If  It  only  has  a 
right  of  way  just  the  width  of  Its  canal  In 
which  the  water  runs  and  the  banks  that 
confine  the  water,  and  has  no  right  to  enter 
upon  the  land  bordering  upon  the  ditch  or 
canal  for  the  purpose  of  repairing  or  clean- 
ing it,  the  easement  might  not  amonnt  to 
very  much.  In  Carson  v.  Gentner,  33  Or. 
512,  52  Pac;  606,  43  'L.  R.  A.  130,  the  Su- 
preme Court  of  Oregon  held  that  the  ditch 
proprietor  had  a  right  to  enter  on  the  lands 
of  another  on  which  the  ditch  runs,  to  clean 
and  repair  the  same,  and  that  the  right  to 
the  ditch  included  the  right  to  repair  it  In 
Whltmore  v.  Pleasant  Valley  Coal  Co.,  27 
Utah,  284.  76  Pac.  748,  It  was  held  that  a 
right  of  way  for  a  ditch  under  the  statute 
referred  to  constituted  an  easement  granted 
for,  and  limited  to,  the  purposes  mentioned 
in  the  act,  and  e^ves  the  owner  of  the  ease- 
ment no  right  to  occupy  or  use  the  surface  of 
the  laud  embraced  within  it  for  any  other 
purpose  than  that  spectQed ;  that  such  own- 
er may.  after  constructing  his  ditch,  do  the 
things  necessary  to  maintain  and  care  for 
and  operate  the  same 

We  are  clearly  of  Uie  opinion  that  where 
the  right  of  way  for  a  ditch  or  canal  ts 
obtained  by  adverse  user,  such  easement 


gives  the  right  to  the  owner  to  do  all  ttiings 
necessary  to  maintain,  care  for,  and  operate 
the  same.  The  rule  to  be  applied  in  this 
case  la  ttie  ordinary  rale  applicable  to  the 
preservation  of  easements.  In  McOnire  v. 
Brown,  106  CaL  660,  39  Pac.  1060^  30  L.  B.  A. 
384,  It  was  held  that  the  right  to  maintain 
the  ditcb  is  involved  in  the  acqolsltbni  of  it 
[2]  It  is  conceded  that  the  defendant  has 
acQuired  a  right  of  way  for  said  ditch  or 
canal  over  the  land  of  the  plaintiff.  The 
right)  to  clean  and  maintain  it  is  Involved  In 
the  acquisition  of  it,  even  though  it  were  ac- 
quired by  adverse  user.  Doe  care,  liowever. 
muat  be  observed  py  the  owner  of  the  canal 
in  the  cleaning  and  maintenance  of  sndi  ca- 
nal across  the  land  of  plaintiff  to  do  such 
work  properly  and  not  to  occupy  any  more 
or  greats  width  of  land  along  the  banks  of 
the  canal  than  is  absolutely  necessary  for 
depositing  the  debris  and  otlier  mattn*  neces- 
sarily required  to  be  taken  tran  audi  canal 
to  properly  maintain  and  clean  it  The  own- 
er of  su<^  ditch  has  the  rii^t  to  enter  the 
land  across  which  snch  right  of  way  extends 
for  the  purpose  of  cleaning  and  repairtng 
the  ditch. 

We  liave  examined  the  other  aaslgnmaita 
of  error  and  are  satisfied  that  there  is  noth- 
ing in  them  that  would  require  a  reversal 
of  this  case. 

The  judgroait  of  the  trial  court  must 
therefore  be  affirmed,  with  costs  In  favor  of 
the  respondent 

BUDGB  and  MOBGAN,  JJ.,  concur. 

FELTHAM  et  aL  v.  BOARD  OF  GOITRS  OF 
GOOD  ROAD  DIST.  NO.  1  OF  WASH- 
INGTON COUNTY  et  aL 
(Supreme  Coart  of  Idaho.   Nov.  80,  1916.) 

1.  EsTABLisBiacnT  or  Hiohwatb. 

Under  the  proviaions  of  sectioo  1068t  Be*. 
Codes,  as  amended  by  Laws  1909,  p.  172,  the 
board  of  good  road  commissioners  has  power  to 
receive  road  i>etitioQs  and  lay  out,  alter,  create, 
and  abandon  public  highways  within  tlieir  re- 
spective districts,  subject  to  an  appeal  to  the 
board  of  county  comnusslonera  of  such  district. 

2.  HiOBWATs  «=»58— FBOCEEomas  to  Esub- 
LisH — Right  of  Appeai/— Parties. 

Under  the  provisioDS  of  section  1950,  Rer. 
Codes,  an  appeal  may  be  taken  from  any  act, 
order,  or  proceeding  of  the  board  of  county  coia- 
missioners  by  any  person  aggrieved  thereby. 

[Bd.  Note.— For  other  cases,  see  Higbvoys, 
Cent  Dig.  H  177-188,  200-208;  Dec  Dig. 
68.1 

3.  Establishment  o^  Hiqbwats. 

Held,  that  the  district  court  erred  In  hold- 
ing that  the  petitioners  were  not  entitled  to 
tiare  tlut  part  of  the  road  in  the  south  half  of 
section  9  declared  a  public  highway,  and  tbat 
the  court  did  not  err  in  holding  that  the  pety 
tioners  were  not  entitled  to  have  that  part  of 
the  proposed  highway  situated  in  the  north  half 
of  section  16  declared  a  public  highway. 

4.  ExHiBrr&— Adhisbion  in  Bvidbncb. 

Held,  that  the  court  did  not  err  in  admit- 
ting certain  exhibits  on  the  trial  of  this  case. 
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Aiq»eal  from  District  Court,  Washington 
Connty;  Ed.  L>.  Bryan.  Judge. 

Action  by  Lot  h.  Feltham  and  otbers 
against  the  Board  of  Commissioners  of  Good 
Road  District  No.  1  of  Wasliingtou  County 
and  others  to  eatabU^  a  highway.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed  In  part,  and  reversed  In  part. 

Lot  L.  Feltham,  of  Weiser,  for  appellants. 
B.  8.  Varlan,  of  Welsei,  and  IfOai  H.  Morris, 
of  Payette,  for  respondents. 

SULLIVAN,  a  J.  This  Is  an  appeal  trom 
the  district  coort;  afibrmlng  the  decisiim  of 
the  board  <tf  county  commissioners,  which  de- 
cision in  part  sustained  and  in  part  overruled 
the  decision  of  the  commissimien  of  good 
road  district  Mo.  1  in  Washington  county. 

The  commissi  oners  of  said  good  road  dis- 
trict took  under  eonalderatlott  a  petition  In 
writing  signed  by  21  inhabitants  and  taxi>ay- 
ers  of  said  good  road  district,  asking  fbr 
tlie  laying  out  and  opening  of  a  public  rrad 
through  the  north  half  of  section  16  and  the 
sootA  half  of  section  9,  township  10  north,  of 
range  6 'west  o€  B<^  meridian,  In  saldoHm- 
ty.  The  conmiisslimers  of  the  good  road  dls* 
trict  granted  a  part  of  said  petition,  and  or- 
dered said  proposed  road  opened  through  the 
soath  half  of  said  section  9,  but  refused  to 
make  an  order  <v>ening  the  road  throng  the 
north  half  of  section  19.  An  appeal  from 
that  order  was  taken  by  the  petttltmen  to 
the  board  of  commiBsloiierB  of  Washington 
county  from  that  part  of  the  dedstMi  re- 
fusing to  open  the  proposed  road  through  sec- 
tion 16.  No  appeal  was  taken  from  that  part 
of  the  decision  of  the  cmnmissioners  of  the 
good  road  district  granthig  the  opening  of 
such  road  throi^^  the  south  halt  of  see- 
tlon  ft 

The  matter  was  heard  hetore  the  board 
of  county  ctMunlBaloners  ot  Washington  coun> 
ty,  and  said  board  rereraed  the  decision  of 
eald  good  road  oonunissloners  tuning  the 
part  of  said  proposed  road  through  section 
0,  and  affirmed  its  dedslfm  refusing  to  open 
that  par8  ot  the  jroad  in  section  10.  An  ap- 
peal was  taken  from  said  order  of  the  board 
of  county  commlsslonerB  to  the  district  court, 
and  there  the  case  was  tried  de  nova  The 
district  court  sustained  the  deddon  of  the 
board  of  county  commissioners,  and  entered 
Judgment  dismissing  the  appeaL  Thla  appeal 
is  frmn  that  Judgment 

Several  errors  are  aairigned,  the  first  of 
which  is  that  the  board  of  oommissioners 
of  good  road  distinct  No.  1  erred  In  refusing 
to  grant  the  petition  for  a .  public  road 
tbrou^  the  north  half  of  said  section  16; 
second,  that  the  board  of  county  commission- 
ers of  Washington  county  erred  in  reversing 
the  order  of  the  commissioners  of  the  good 
road  district  granting  the  petition  of  appel- 
lants for  a  public  road  through  the  south 
half  of  section  9,  and  also  in  denying  the  pe- 
tition for  a  public  road  through  the  north 


half  of  section  16;  third,  that  the  district 
court  erred  in  refusing  appellant's  motion 
for  Judgment  on  the  record,  on  the  ground 
that  no  protest  had  been  filed  against  the 
granting  of  said  petition,  and  no  legal  ob- 
jections made  to  have  said  road  declared 
open ;  fourth,  that  the  district  court  erred 
in  affirming  the  decision  of  the  board  of 
county  commissioners;  fifth,  that  the  court 
erred  In  admitting  certain  exhibits  on  the 
trial  of  said  case. 

[1]  This  proceeding  was  brought  under  the 
provisions  of  section  1058,  Rev.  Codes,  as 
aluended  by  Laws  1909,  p.  172,  which,  among 
other  things,  provides  as  follows: 

"The  board  of  good  road  commissioners  shall 
have  power  to  receive  road  petltionB  and  lay 
ODt,  alter,  create  and  abandon  public  highways 
within  their  respective  districts,  subject  to  an 
appeal  therefrom  to  the  board  of  county  commis- 
sioners of  the  county  in  which  such  district  Is 
situated,  in  the  same  manner  in  which  appeals 
are  taken  from  the  board  of  county  commisBion- 
ers  to  the  district  court." 

As  above  stated,  tban  was  no  appeal  tak- 
en from  tlut  part  of  the  dedalcm  of  the  com- 
missioners of  the  good  road  dlstxtet  grant- 
ing the  opening  of  the  road  through  the 
south  half  of  Bectl<m  9;  hence  the  board  of 
county  commissioners  had  no  Jurisdiction 
in  the  matter.  Begardleas  of  that  fact,  the 
board  ct  county  ecnnmia^ners  set  aside  the 
order  of  the  good  road  commission  In  locat- 
ing a  road  throntfb  the  south  half  ai  said 
aeetlon  ft  Since  It  had  no  JuriadlcUon  to  va- 
cate an  order  that  was  not  appealed  from 
and  pn^wly  brought  before  it,  the  order  of 
the  good  road  commission  was  not  vacated 
by  the  decision  of  the  county  commissioners. 

Plalntur  appealed  from  the  entire  order 
of  aald  board  to  the  district  court,  which  up- 
on a  trial  de  novo  sustained  the  acti(Hi  of 
the  board  of  county  commissioners. 

[2]  The  question  ia  raised  as  to  whether 
there  la  any  appeal  ttom  the  order  of  the 
board  of  county  commlsslfmers  in  this  mat- 
ter. HoweT»,  we  condude  Oiat  under  the 
provisions  of  section  1960,  Rev.  Codes,  an 
appeal  may  be  taken  from  any  act,  order,  or 
proceeding  of  the  board  of  county  commls- 
slCMim  by  any  person  aggrieved  thereby. 
The  good  road  commission  under  the  law  has 
certain  discretion  in  the  laying  out  of  pub- 
lic highways,  but  their  action  In  that  r^rd 
may  be  reviewed  on  api>eal  to  the  county 
commissioners,  and  the  action  of  the  coun- 
ty commissioners  may  be  rerlewed  on  ap- 
p^l  to  the  district  court:  That  is  the  pro- 
cedure that  has  been  followed  in  this  case. 

[3]  The  Question,  then,  presented  for  deter- 
mination, is  whether  the  district  court  erred 
in  denying  said  petition  in  Its  entirety,  or 
at  all  We  have  carefully  read  the  evidence 
in  this  case,  and  It  clearly  appears  to  this 
court  that  the  district  court  did  not  err  in 
holding  that  the  petitioners  were  not  entitled 
to  have  any  part  of  the  road  i>etitioned  for 
declared  a  public  highway,  and  we  think  the 
action  of  the  good  road  commission  ought  to 
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be  sustained  In  establlshlDg  the  proposed 
higbway  through  the  south  half  of  section  9, 
and  In  denying  said  petition  as  to  establish- 
ing the  proposed  highway  through  the  north 
half  of  section  16.  As  above  stated,  the 
county  commissioners  had  no  Jurisdiction  to 
set  aside  the  order  granting  said  petition  so 
far  as  the  highway  through  section  9  was 
ccHicerned,  and  for  that  reason  the  district 
court  had  no  jurisdiction  In  said  matter. 

[4]  The  admission  of  certain  exhibits  of- 
fered lo  evidence  Is  assigned  as  error.  After 
an  examination  of  the  matter,  we  are  satis- 
fled  that  tbe  coart  did  not  err  In  admitting 
those  exhibits. 

The  Judgment  of  the  district  court  will 
therefore  be  modifled,  and  tbe  decisl(»i  or 
order  of  the  good  road  commission  will  be 
sustained.  We  therefore  conclude  that  tbe 
establishment  of  said  road  as  made  by  the 
order  of  the  good  road  commissioners  through 
the  south  half  of  section  9  Is  valid,  and  must 
be  sQstalQed,  and  that  the  action  of  tbe  board 
in  refusing  to  establish  a  highway  through 
the  north  half  of  section  16,  as  proposed  by 
said  petition,  must  be  sustained. 

Hie  cause  wUl  be  remanded  to  the  dis- 
trict court,  to  enter  Judgm^t  In  accordance 
with  tbe  views  expressed  In  this  opinion. 
Costs  are  awarded  to  the  appellant 

BUDQE  and  MOBOAN,  JJ.,  ooncnr. 


(28  Idaho,  219) 

JUNCTION  PLACER  MINING  CO.  T. 
REED  et  al. 

(Supreme  Court  of  Idaho.     Nov.  20,  1915. 
Rehearing  Denied  Dec  29,  1915.) 

1.  Appeal  and  Ebbob  ^»564— Stbnoobaph- 
bb'b  Tbahbcript— Tub  fob  Fiuno. 

Under  tbe  provislouR  of  section  4484,  Rev. 
Codes,  as  amended  by  Sess.  Laws  1911,  p.  379, 
the  district  judge  has  authority  to  control  the 
getting  out  of  the  reporter's'  notes,  and  to  grant 
necessary  extensions  of  time  for  the  reporter 
to  transcribe  his  notes,  and  to  make  all  orders 
in  relation  thereto.  Fischer  t.  Davis,  24  Idaho, 
216:  133  Pac.  910;  Goon  v,  Sommercamp,  26 
Idaho,  776,  146  Pac.  728. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  2501-^Ki6k  2»55-2659; 
Dec.  Dig.  «=5»664.] 

2.  GOBPOBATIonS  «=:^1— FOBEXOn  COBPOBl.- 

TioNS  —  Compliance  with  Statute  —  Eit> 

FOBCEUENT  OF  CONTBACT. 

Under  the  provisions  of  section  2792,  Rev. 
Codes,  a  foreign  corporation,  prior  to  flUng  its 
articles  of  incorporation  and  designating  its 
agent  as  provided  by  said  section,  6annot  sue 
upon  or  enforce  in  any  court  in  this  state  any 
contract  or  agreement  made  in  the  name  or  for 
the  benefit  of  snch  corporaUon. 

[Ed.  Note.— For  other  eases,  see  Corporations. 

8.  COBPORATIONB  «=^661— FOBBION  COBPOBA- 

TioNs— Action  to  Quiet  Title— -Right  to 
Maintain — Coupuance  with  Statute. 
field,  that  the  evidence  ehows  that  the 
plaintiff  corporation  had  complied  with  the  pro- 
visions of  said  statute  prior  to  tbe  time  of  pro- 
curing title  to  the  mining  claims  involved  in  tbis 


action,  and  that  this  action  is  not  an  action 
upon  a  contract,  but  is  an  action  to  quiet  title 
to  property  acquired  by  the  plaintiff  at  m  time 
when  it  had  fiuly  complied  with  tbe  provisions 

of  said  section. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  18  2636,  2539.  2542-25i4,  2546, 
2563-2507;  Dec  Dig.  «^=>C61.] 

4.  COBPOBATIOHS  ^S»661 — FOBEIGN  COBPOBA- 

T10N9— Right  op  Action— Tbespass. 

A  foreign  corporation  may  sue  in  the 
courts  of  this  state  to  protect  its  title  and  right 
of  possession'  to  real  estate  as  against  a  private 
party,  who  trespasses  thereon  or  seeks  or  at- 
tempts to  appropriate  the  same  to  his  own  nsf 
or  benefit. 

[Ed.  Note.~For  other  cases,  see  Corporationa, 

Cent.   Dig.  U  2536.  2539,  2542-^144,  2510^ 

2563-256T;   Dec  Dig.  «S^366L] 

5.  SUFFICIBNCT  OF  EVIDENCE. 

Evidence  held  sufficient  to  support  the  find* 
ing  of  facts. 

Appeal  from  District  Court,  Clearwater 
County;  Edgar  G.  Steele,  Judge. 

Action  by  the  Junction  Placer  BJlnlng 
Company  against  M.  O.  Reed  and  others  to 
quiet  title  to  certain  land  clatmB  and  water 
rt^te.  Frcxn  Judgment  for  plalntU^  defbod- 
ants  anneal.  Affirmed. 

A.  A.  Holsclaw,  of  St  ICarte^  fbr  appel- 
lants. Geo.  W.  TanhahlU,  <^  Lewlflton,  for 
respondent 

SCLLTVAN,  a  J.  The  Junction  Placer 
Mining  Company  brought  this  action  fbr  the 
purpose  of  quietliv  its  title  to  certain  placer 
mining  claims  situated  In  section  27,  towa- 
ship  38  N.,  of  range  4  B.  B.  BL,  and  to  qoieC 
its '  title  to  certain  water  rights  connected 
with  said  placer  mining  clalma  The  action 
was  originally  brought  against  M.  O.  Reed 
and  others,  but  subsequently  M.  O.  Reed  and 
others  transferred  all  of  their  Interests  to  the 
Clearwater  Mining  Companj',  a  corporation, 
and  thereafter  It  was  made  a  defendant  and 
the  actton  was  prosecuted  agaiiut  the  Clear- 
water Mining  Company  and  others.  Said  IL 
O.  Reed  died  subsequent  to  tbe  Instltation  of 
the  action,  and  his  administratrix  and  heirs 
were  made  parties  by  supplemental  com- 
plaint Tfie  Issues  before  this  couft  are  be- 
tween the  respondent,  the  Junction  Placer 
Mining  Company,  and  the  appellants,  the 
Clearwater  Mining  Company  and  G.  A.  Hen- 
kel.  The  defendants  the  Western  Land  Com- 
pany and  the  Clearwater  Timber  Company 
did  not  appeal  from  the  Judgment  of  the  txial 
court 

The  Clearwater  Mining  Company  answer- 
ed, denying  the  material  allegations  of  Oxe 
complaint  and  claimed  Utle  to  certain  fif 
said  mining  claims  by  reason  of  the  location 
thereof.  The  answer  also  contained  an  af- 
firmative allegation  to  the  effect  that  the 
plaintiff  corporation  had  failed  to  compiy 
with  the  laws  of  the  state,  and  therefore  had 
no  legal  capacity  to  bring  and  maintain  this 
action,  and  as  a  further  defense  alleged  an 
abandonment  of  said  claims  by  the  plaintiff 
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cbrporatlon,  and  uninterrupted  possession  of 
said,  mining  claims  and  property  since  the 
1st  day  of  September.  1912,  and  ttiat  since 
the  31st  of  Marcb,  1910,  tbe  defendant 
Ilenkel  and  bis  wife  had  been  the  absolute 
and  unqualified  owners  of  the  entire  capital 
stock  of  the  plaintur  corporation. 

Tbe  defendant  Henkel  filed  a  separate  an- 
swer. In  which  he  denied  that  the  mortgages 
set  out  In  the  complaint  were  paid,  and  al- 
leged that  he  was  the  owner  of  said  mort- 
gages and  of  a  Judgment  amountlag  to  $1,- 
114.16,  whldi  is  a  Uen  against  said  mining 
claims  and  property,  and  also  alleged  that  be 
Is  the  owner  of  another  mortgage  given  to 
secure  $225,  and  that  said  debt  remained  un- 
paid and  in  fall  force,  and  prayed  that  the 
complaint  and  supplemental  cross-complaint 
of  the  plaintiff  be  dismissed,  and  that  ali  of 
tbe  rights  of  the  several  defendants  as  set 
forth  in  tbe  answer  in  tbe  afflnnatlTe  defens- 
es be  decreed  to  be  superior  to  any  claim  of 
tbe  said  plaintiff,  and  for  such  other  and 
further  relief  as  was  Just  and  equitable  in 
the  premises. 

Defendants  M.  O.  Beed,  Frank  E.  Bernard. 
JobB  GrOTW,  William  Bnsb,  and  Minnie  F. 
Walker  answered,  denying  the  material  al- 
l^atlons  of  tbe  complahit,  and  set  np  defens- 
es similar  to  tliose  set  np  In  tbe  answer  of 
said  Clearwater  lUnlngCcanpanr.  and  prayed 
tliat  all  of  the  rights  of  said  answering  de- 
fendants as  set  tortti  in  tbelr  affirmatlTe 
answer  be  decreed  to  be  saperior  to  any 
claim  of  Uie  plaintiff. 

Upon  the  issues  thus  made  tbe  cause  was 
tried  befbre  tbe  coart  without  a  Jury,  and 
finding  of  facts,  condnsions  of  law,  wad  de- 
cree and  Judgment  were  ottered  In  t&vor  of 
tbe  plaintiff,  substantially  Quieting  tbe  title 
to  said  mining  claims,  water  rights,  and  prop- 
erty In  tbe  plaintiff  corporation. 

[1]  We  are  met  at  tbe  beginning  with  mo- 
tions to  strike  the  transcript  from  the  flies 
and  to  dismiss  tbe  appeal,  on  the  ground  that 
tbe  transcript  was  not  prepared  within  the 
time  provided  by  law  and  -the  rules  of  the 
court.  Both  motions  are  based  on  tbe  same 
ground,  to  wit,  that  more  than  40  days  elaps- 
ed between  the  date  of  the  service  of  the 
notice  of  appeal  and  the  filing  of  the  tran- 
script and  tbe  service  of  the  stenographer's 
transcript  Upon  tbe  authority  of  Fischer 
V.  Davis,  24  Idaho,  216.  133  Pac  910,  both 
motions  are  denied.  Also  see  Coon  v.  Som- 
mercamp.  26  Idaho,  T76.  146  Pac.  728. 

It  Is  next  contended  that  tbe  appellants* 
brief  contains  no  enumeration  of  errors  re- 
lied upon,  as  provided  by  rule  46  of  the  rules 
of  this  court  After  said  motion  was  made 
tbe  court  permitted  the  appellants  to  Insert 
in  their  brief  their  assignments  of  error. 
In  the  first  tbree  assignments  It  la  contended 
tbat  tbe  court  erred  In  entering  Judgment 
and  in  quieting  the  title  to  said  mining 
claims  In  tbe  plaintiff,  since  It  appears  that 
tbe  plaintiff  is  a  foreign  corporation,  and  tiad 


not  complied  with  tbe  laws  of  tills  state  gov- 
erning such  corporations,  and  had  no  1*^1 
status  in  the  courts  of  this  state  at  the  time 
tbe  suit  was  Instituted.  Tbe  other  error  Is 
tbat  the  court  erred  In  quieting  title  to  said 
premises  in  the  plaintiff,  when  the  record 
shows  the  existence  of  unsatisfied  mortgages 
and  Judgments  which  were  subsisting  and 
equitable  liens  against  tbe  property  involved. 

[2]  Tbe  first  question  presented  Is  as  to 
whether  tbe  respondent  bad  a  legal  right  to 
bring  and  maintain  this  action,  for  the  reason 
tbat  it  was  a  corporation  organized  under  tbe 
laws  of  the  state  of  Washington.  The  con- 
tention of  the  appellants  Is  baaed  upon  tbe 
ftict  tbat  William  Curry  is  the  designated 
agent  of  the  company,  and  subsequent  to  bis 
designation  as  such  removed  to  the  state  of 
Washington  and  took  up  his  residence  in  tbe 
town  of  Clarkston,  which  is  near  tbe  border 
of  tbe  state  of  Idaba  Tbe  following  facts 
appear  from  the  record: 

The  plaintiff  Is  a  corporation  organized  In 
May,  1897.  under  and  virtue  of  laws 
of  the  state  of  Washington,  and  it  duly  filed 
its  articles  of  incorporation  with  tbe  county 
recorder  of  Nes  Paw  county  on  Jime  4,  1907, 
and  filed  its  destgnation  of  agent,  and  desig- 
nated tber^n  William  Cnnr,  of  OtoBao,  Nez 
Perce  eoiuil;,  as  its  authorized  agent  In  tbe 
state  of  Idaba  The  record  also  shows  that 
tbe  Junction  Mining  Company  acquired  title 
to  the  placw  mining  claims  involved  In  tbis 
action  on  January  81,  1908,  and  the  trial 
court  found  that,  at  the  time  It  accepted  and 
reodved  tlie  deeds  of  conveyance  c<niveylng 
said  placer  mining  claims  to  It,  It  bad  fully 
complied  with  the  laws  of  tbe  state  of  Idaho 
relative  to  foreign  cwporatlonsk  and  also  that 
said  deeds  of  conv^ranbe  were  valid,  and 
found  that  tbe  plaintiff  bad  cansed  tbe  as- 
sessment work  on  each  and  all  of  said  min- 
ing claims  to  be  done  tfncs  It  acqnlied  titte 
thereto,  and  we  tblnk  tbat  said  findings  are 
fully  supported  by  the  evidence.  Tbe  evi- 
dence shows  tbat  said  Curry,  who  Is  the  des- 
ignated agent  of  the  plaintiff  corporation,  re- 
moved to  the  state  oi  Wasbtaigton  in  1900; 
that  Curry  thereafter  resided  at  Clarkston. 
in  Washington,  very  near  the  town  of  Lewis- 
ton,  and  was  frequently  In  the  state  of  Ida- 
ho ;  that  he  never  bad  resigned  as  tbe  agent 
of  the  plaintiff,  and  did  not  notify  the  sec- 
retary of  state  of  his  removal,  and  bad  nev- 
er notified  the  officers  of  tbe  company  that  he 
had  removed  to  tbe  state  of  Washington. 

[3]  There  Is  nothing  In  tbe  first  contention 
of  appellants,  to  wit,  that  the  plaintiff  had 
failed  to  comply  with  tbe  laws  of  the  state 
of  Idab»  applicable  to  foreign  corporations. 
The  respondent  in  tbis  action  Is  not  seeking 
to  enforce  a  contract,  and  so  far  as  tbe  rec- 
ord shows  It  never  bad  contractual  relations 
with  the  appellants,  unless  It  was  with  the 
man  Henkel,  who  was  plaintlfTs  manager  for 
some  years.  The  plaintiff  Is  attempting  by 
this  action  to  protect  tbe  title  to  Ito  property 
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that  it  liad  acquired  years  ago,  and  to  pre- 
vent Its  couflscatlon  and  to  ^ect  trespassers 
therefrom. 

Section  2792,  Bev.  Codes,  contains  provi- 
sions in  r^ard  to  foreign  corporations,  and 
among  other  things  provides  that  no  con* 
tract  or  agreement  made  in  the  name'  of,  or 
for  the  use  or  benefit  of,  such  corporation 
prior  to  the  making  of  such  filings  as  first 
therein  provided,  can  be  sued  upon  or  enforc- 
ed in  any  court  of  tills  state  by  such  corpora- 
tion. In  construing  said  section  2792.  this 
court  held  In  Katz  t.  Herrlck,  12  Idaho,  1.  86 
Pac.  873,  that  a  foreign  corporation  which 
fails  to  comply  with  the  requirements  of  said 
section  cannot  maiotain  a  suit  In  any  of  the 
courts  of  this  state  for  a  breach  or  violation 
of  a  contract  entered  Into  during  the  time  the 
corporation  failed  to  comply  therewith.  As 
before  stated,  the  plaintiff  Is  not  suing  upon 
a  contract,  nor  to  recover  for  the  breach  or 
violation  of  a  contract,  but  to  protect  its  title 
to  property  tliat  it  acquired  when  It  clearly 
had  a  right  to  aoiuire  it,  because  of  its  com- 
pliance wifh  the  provisions  of  the  Constitu- 
tion and  laws  of  this  state.  On  this  question, 
see,  also,  Reynolds  v.  CrawfordOTllIe  Bank, 
112  U.  S.  412,  5  Sup.  CL  213,  28  L.  Ed.  736, 
and  the  cases  there  dted. 

[4]  The  provisions  of  our  law  respecting 
foreign  corporations  and  their  designation  of 
agents  are  applicable  only  to  actions  brought 
for  the  enforcement  of  contracts,  and  liave  no 
applicability  whatever  to  actions  such  as  this 
brought  by  a  foreign  corporation  to  protect 
its  own  property  that  it  had  acquired  at  a 
time  when  it  had  a  perfect  right  to  acquire 
title  to  such  property.  As  before  stated,  tbe 
designated  agent  did  not  remove  from  the 
state  of  Idaho  until  after  the  plaintiff  had 
acquired  title  to  this  property,  and  by  a  sup- 
plemental transcript,  filed  at  the  time  of  the 
hearing,  it  appears  that  on  June  28, 1914,  sub- 
sequent to  tbe  trial  of  thi^  action,  and  prior 
to  the  rendering  of  the  decision  by  the  trial 
court,  one  Harry  Coffleldt  a  resident  of  Oro- 
flno,  Clearwater  county,  was  designated  tbe 
agent  of  this  company,  and  Is  now  the  duly 
qualified  and  acting  agent  at  the  lOaintUt  cor- 
poration. 

In  the  case  of  War  Eagle  Con.  Mln.  Co.  v. 
Dickie,  14  Idaho,  534,  94  Pac.  1034,  this  court 
held  that  a  corporation,  having  rightfully  ac- 
quired title  to  property,  which  bad  failed  to 
comply  with  stAsequent  enactments  of  the 
Legislature,  where  no  forfeiture  of  its  title 
to  the  property  had  been  Judicially  declared, 
will  be  allowed  to  sue  in  our  courts  to  protect 
its  title  and  right  of  possession  as  against  a 
private  party  who  trespasses  thereon  or  se^ 
or  attempts  to  appnq»rlate  the  same  to  his 
own  use  or  b^iefit.  At  the  time  the  plaintiff 
corporatltm  was  organized  and  filed  Its  arti- 
cles of  Incorporation  in  Nez  Force  county  and 
designated  its  agent,  Clearwater  county  was 
a  part  of,  and  was  included  In,  Nez  Perce 


county.  As  shown  by  the  record,  tba  plain- 
tiff held  tbe  title  tb  the  property  for  more 
than  a  year  after  Ourry  was  de^gnated  Its 
agent,  and  prior  to  the  time  that  be  removed 
from  the  state  of  Idaho  to  the  state  of  Wash- 
ington. The  defendant  Henkel  was  the  mov- 
ing spirit  to  get  the  plaintiff  corporation  to 
take  hold  of  the  prc^rty  Involved  in  this  suit, 
and  it  appears  that  they  expended  more  than 
$20,000  In  procuring  title  and  placing  Im- 
provements thereon.  Henkel  at  one  time 
quitclaimed  all  of  his  right,  title,  and  Interest 
in  and  to  the  said  mining  claims  to  the  plain- 
tiff corporation,  and  the  trial  court  was  fully 
Justified  in  holding  that  the  mortgages  and 
liens  held  by  Henkel  ought  to  be  canceled  and 
released  under  the  facts  of  this  case. 

[6]  The  evidence  Is  amply  sufficient  to  sup- 
port the  findings  of  the  court 

We  therefore  conclude  that  the  Judgment 
of  the  trial  court  must  be  affirmed ;  and  It  is 
80  ordered.  Costs  awarded  to  the  re^rand- 
ents. 

BUDGE,  J.,  concurs.  MORGAN,  J.,  did 
not  sit  at  the  hearing  of  this  case,  and  took 
no  part  In  its  ded^n. 


McIiEOD  V.  MILLER  ft  LUX  et  aL 
(Nos.  1944,  1967.) 

(tfopreme  Court  of  Nevada.   Dec  11,  1915.) 

1.  EviDBNCS  «=»472  —  Opinions  —  Ultihats 
Faci^Excldsion. 

Where,  in  an  action  for  .the  overfiow  of 
platntlfifB  ra&cb  by  defendants'  dam,  nonexpert 
witoessea  testified  in  detail  to  tbe  facts  u  to 
previous  overflows,  and  tbe  location  of  various 
dams  and  ditches  was  minutely  described  by 
them,  the  opinion  of  such  witnesses  as  to  wheth- 
er defendants'  dam  caused  the  overflow  should 
have  been  excluded,  since  witnesses  cannot  testify 
to  matters  of  ultimate  fact,  except  where  it  is 
impossible  for  them  to  detail  tha  evidaitiaiy 
facts  so  as  to  enable  the  jary  to  draw  a  omdtt* 
sioD. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  2186-2195,  2248;  Dec  Dig.  ^ 
472.] 

2.  EviOENci  «=»58S— Phtsioai.  Law— RiriT- 

TATZOn. 

Where  tbe  testimony  of  witnesses  Is  refuted 

by  physical  law  or  matters  of  c<Hnmon  hoowl- 
edge,  no  probative  force  can  be  allowed  nidi 

testimony. 

[Ed.  Note.— For  other  cases,  see  Sivideoce, 
Cent.  Dig.  8  2437;  Dec  Dig.  «=>5S8;  Witnen- 
es,  Cent  EHg.  {  1164.] 

3.  EviDSNOB    «=»606  —  ExnaXB  —  Ulthcaxs 

Facts. 

Where,  because  they  are  unknown,  it  is  im- 
possible to  apply  fixed  natural  laws  to  the  solu- 
tion <rf  an  issue,  expert  testimony  may  be  consid- 
ered as  well  as  facts  established  by  tbe  testi- 
mony of  other  witnesses  as  the  best  means 
available  of  determining  the  truth. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  2309 :  Dec  Dig.  «=»506.] 

4.  Waters  and  Wateb  Coubses  «=3lTl  — 
FiowAOB— Independent  Act9— LiABiLnx. 

Where  the  dam  of  other  parties  in  conjoac- 
tion  with  that  of  defendants  caused  the  overflow 
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t)t  plaintiff's  ranch,  defendants  were  not  liable 
for  the  whole  damage,  since,  when  two  or  more 
parties  act  each  for  himself  introdueinK  the  re- 
sult complained  of,  they  cannot  be  hdd  liable 
for  the  acts  of  eacb  other. 

[Ed.  Note.— For  other  caseol  see  Waters  and 
Water  Courses,  Gent  IHg.  8S  216-222;  Dee. 
Dig.  ^171.] 

5.  Watkbs  awd  Watkb  Coubses  «=»179  — 
OvEBFLow— Future  Injubt— Pbophect. 

In  an  action  for  injury  to  plaintiff's  ranch 
caused  by  an  overflow  from  defendants'  dam, 
it  was  error  to  allow  testimony  at  a.  mere  proph- 
ecy made  by  a  third  person  to  the  witness  sev- 
'Cral  years  before  the  action  that  the  dam  if 
constrncted  higher  would  min  plaintiff's  land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  Ifi  244-250,  26ft-259, 
263,  264;  Dec  Dig.  «=»179;  OMal,  Cent  Dig. 
i  858.} 

6.  EviDENCK  «=»471— Opinions— BxTBZTT  or 
Daicaoe. 

In  an  action  for  the  overflow  of  platntliTa 
ranch  from  defendants'  dam,  it  was  error  to 
allow  a  witness  to  give  his  opinion  as  to  the 
extent  of  the  damage  done ;  the  proper  method 
being  to  have  the  witness  testify  to  the  value 
of  the  ranch  before  and  after  the  overflow. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent,  Dig.  H  2149-2185;  Dec.  Dig.  <fc»471: 
Witnesses,  Gent.  Dig.  SS  833-836,  98&} 

T.  Depositions  4=>101— Reading  bt  Othkb 
Pabtt— Objection  ct  Pabtt  Taking. 
Where  testimony  legally  objectionable  in 
sabstanee  was  elicited  from  the  plaintiff  on 
cross-examination  by  his  attorneys  in  his  depo- 
sition taken  by  defendants,  and  the  deposition 
was  read  in  evidence  by  plaintiff  as  provided 
for  by  Comp.  Laws,  |  8504,  thereto  making  the 
deposition  plaintiff's  own  evidence  under  the 
provision  to  that  effect  of  section  8505,  an  ob- 
jection made  by  defendants  bn  the  trial  to  the 
admissi(Hi  of  such  objectionable  testimony  should 
have  been  sustained,  though  the  deposition  was 
taken  on  defendants*  motion,  since,  under  a 
further  provision  of  section  3iS04,  the  evidence 
taken  in  a  deposition  Is  subject  to  all  legal  ex- 
ceptions. 

[Ed.  Note.— 'For  other  cases,  see  Depositions, 
Cent  Dig.  «  800.  801;  Dec  Dig.  «=>104.1 

8.  DEPOsmoNS  «=9lOK— TnBintonT^Brao- 

TION  at  TbIAC 

The  objection  to  snch  snhstantially  inad- 
missible evidence  was  properly  made  at  tm  trial 
instead  of  at  the  taking  of  the  deposition,  under 
the  provision  of  Comp.  Laws,  S  3u04,  that  depo- 
sitions may  be  used  upon  the  truil  subject  to 
all  legal  exceptions. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  Si  802-305;  Dec.  Dig.  «s>105.] 

MeCarran,  dissenting. 

Appeal  from  District  Court,  Itjon  Govntr; 
Frank  P.  Langan,  Judge. 

Action  by  Angus  McLeod  against  Miller  ft 
Laix,  Pacific  lAve  Stock  Company,  John  B. 
Gallagher,  and  J.  C.  Snyder,  administrator 
ot  tbe  estate  of  Charles  Snyder^  deceased. 
From  a  Judgment  for  plaintiff,  defendants 
appeaL  Rerersed. 

W.  A.  Uas8^,  oC  Reno^  Edward  F*  Tread- 
well,  of  San  Francisco,  Gal.,  and  Gheney, 
Downer,  Price  ft  Hawk^  of  Beno,  for  ap> 
pellants.  Mack  ft  Qreoi,  of  Seno,  tor  re* 
spondent  Sama«l  Belford,  of  Reao,  amicus 
curlie. 


COLEMAN,  J.  This  Is  a  snlt  Instituted  by 
respondent  against  appellants  to  recover  judg- 
ment for  alleged  damages  In  tbe  sam  of  $48.- 
450,  and  to  obtain  a  decree  of  tbe  court  abat-> 
ing  a  certain  dam  In  Walker  river,  known 
as  tbe  Spragg,  Alcorn  ft  Bewley  dam.  wblcb, 
It  Is  claimed,  is  responidble  for  the  overflow 
of  die  Walker  river,  and  tbe  ccmseqaent  dam- 
agm.  From  a  Ja<teiBcnt  in  fiiror  of  plain- 
tiff In  the  sum  of  $25,47S  damages  and  a  de- 
cree directing  defoidants  to  rednce  tbe  beigbt 
ot  tbe  dam,  and  frmn  an  order  denying  a 
motion  for  a  new  trial,  tbls  appeal  Is  takrai. 

Tbe  plaintiff  was,  at  tbe  time  tbe  snlt  was 
instltnted,  and  for  a  number  of  years  there- 
tofore, the  owner  of  a  randi  of  940  acres, 
throng  wblCb  the  Walker  river  flows  for  a 
distance  of  o;rer  2%  miles.  Defendants  own 
ranches  on  Ibe  river  below  tbe  randi  of  plain- 
tiff. Between  tbe  years  1871  and  187S,  aaa 
Muon,  tbe  ttea  owner  of  tbe  land  upon 
wblcdi  tibe  dam  la  iritnated,  and  wblcb  la  now 
owned  by  plalntUt.  erected.  In  nmjunctlon 
with  others,  at  and  upon  the  otreme  lower 
end  of  what  la  now  plalntUTs  ranch,  tbe 
Spra^.  Alconi  ft  Bewley  dam.  for  tbe  pur- 
pose of  diverting  the  water  from  tbe  river 
Into  a  dltcb  for  Irrigation  purposes.  Almost 
a  mile  above  tbe  Spra^.  Alcorn  ft  Bewl^ 
dam  there  was  erected  In  1873  a  dam  known 
as  tbe  Merrltt  dam,  to  be  used  tta  tbe  same 
purpose,  wblcb,  though  washed  oat  In  1888, 
was  rebuilt  Some  distance  above  tbe  Mer- 
rltt dam,  possibly  from  we-tblrd  to  one-balf 
mile.  Is  tbe  Perazso  dltcb,  which  takes  in- 
ter from  tbe  river,  and  which,  with  the  con- 
sent of  plaintiff,  was  constrncted  In  1003. 
There  are  several  ottier  ditches,  titber  on  or 
jtist  above  tbe  McLeod  ranch,  whicb  take 
water  from  tbe  river  for  Irrigation.  It  also 
appears  that  tbe  river,  as  it  flowed  through 
tbe  ranch  of  plaintiff,  was  very  crooked,  and 
the  plaintiff  made  several  cuts  for  tbe  pur- 
pose of  straightening  It  These  cuts  were 
throngta  sandy  soil,  and,  as  a  rule,  were  only 
abont  two  fbet  wide;  It  being  left  to  tbe 
river  to  wash  oat  so  much  more  of  the  boU 
as  was  necessary  to  carry  the  waters  of  the 
stream.  Tbe  uiq^er  pt^  ct  overflow,  which 
Is  alleged  to  have  caused  cmslderahle  dam- 
age, was  over  two  miles  up  the  river  from 
tbe  Spragg,  Aloom  ft  Bewley  dam.  The  fail 
In  tbe  river  Is  abont  1  foot  to  the  1,000.  wblcb 
would  make  tbe  bed  of  tbe  river  at  the 
Spragg,  Alcorn  ft  Bewtey  dam,  abont  10% 
feet  lower  than  at  tbe  upper  point  of  over- 
flow. Overflows  frcnn  the  river  and  upon 
plaintiff's  land  took  place  In  the  years  1862, 
1868,  1876,  1881,  1884,  1886.  1890,  1902,  1003. 
1904,  1905,  1906,  and  1907.  This  suit  is  to 
recover  tm  damage  alleged  to  have  been 
caused  by  the  ov^ows  In  tbe  years  1904, 
1906, 1906,  and  1907. 

It  Is  urged  by  appellants  that  the  case 
sbould  be  reversed  for  the  reason  that  It  ap- 
pears from  tbe  evidence  that  it  was  physi- 
cally impossible  for  tbe  Spragg,  Alcorn  ft 
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Bewley  dam  to  have  so  affected  the  flow  of 
the  stream  aa  to  have  caused  the  deposit  of 
the  slit,  which  was  carried  in  snspengion  in 
the  stream,  as  far  up  the  river  as  the  points 
of  overflow.  It  Is  their  theory  that  the  dam 
would  not  affect  the  current  of  the  river  for 
a  much  greater  distaoce  than  at  the  point 
where  a  horizontal  line  drawn^from  the  crest 
of  the  water  at  the  dam  Intersects  the  hed  of 
the  river.  In  other  words,  it  Is  contended 
that,  since  the  river  has  a  fall  of  1  foot  to 
the  1,000,  a  dam  1  foot  high  would  affect 
the  flow  of  the  river  only  for  a  little  more 
than  1,000  feet  up  the  river  from  the  dam,  a 
dam  2  feet  would  affect  the  flow  only  a  Uttle 
over  2,000  feet  up  the  river  from  the  dam, 
and  so  on;  and  since  the  Spragg,  Alcorn  ft 
Bewley  dam,  prior  to  1903,  was  never  more 
than  4  feet  high,  and  at  no  subsequent  time 
over  G  feet  high,  the  flow  of  the  stream  could 
by  no  possibility  be  influenced  above  the  Mer- 
rltt  dam.  This  theory  not  only  appeals  to 
the  mind  of  the  layman,  but  appellants  call- 
ed several  engineers,  all  of  whom  testified 
that  the  deposit  of  sUt  could  not  be  affected 
to  any  appreciable  distance  above  the  point 
of  intersection  mentioned. 

Prof.  Thurtell,  formerly  of  the  University 
of  Nevada,  and  some  time  state  engineer,  and 
now  chairman  of  the  Fourth  Section  Board 
under  the  Interstate  Commerce  Commission, 
after  making  a  survey  of  the  stream,  testl- 
fled  that  the  d^Hxsit  of  silt  would  not  be 
affected  more  than  200  feet  above  said  point 
of  intersection. 

Mr.  Hammond,  the  exp^  called  In  bdialf 
of  plaintiff,  testified: 

"Q.  Now,  then,  aesuming  that  the  Spragr, 
Alcorn  A  Bewley  dam  is  six  feet  in  height.  I 
am  speaking  now  of  the  ori^nnl  bed  of  the  riv- 
er, where  would  that  line,  if  drawn  up  the  riv- 
er, meet  the  original  bed  of  the  river?  A.  Six 
feet?  Q.  Six  feet  in  height?  A.  Six  feet  in 
height  Six  thousand  feeC.  *  *  *  Q.  As- 
suming that  the  dam  was  Bcven  feet  in  height, 
how  mgb  up  would  It  strike  the  bed  of  the 
river?  A.  Seven  thousand  feet,  theoretically. 
Q.  It  the  dam  was  7^  feet  in  height,  bow  high 
up  would  it  strike  the  bed  of  the  river?  A. 
Seven  thousand  Ave  hundred  feet" 

In  opposition  to  the  testimony  of  defend- 
ants' engineers,  and  the  testimony  of  Mr. 
Hammond,  Just  quoted,  Is  the  testimony  of 
several  ranchers  who  had  lived  in  th^  com- 
munity for  a  number  of  years.  Witness  Kal- 
11ns  testified,  over  the  ohjectlfm  and  excep- 
tion of  defendants: 

"Q.  Do  you  know  how  the  water  of  the  riv- 
er came  to  overflow  on  those  places  along  the 
ranch  as  you  describe  it?  A.  I  do.  Q.  What 
was  the  cause  of  the  overflow  on  the  McLeod 
place?  A.  By  building  up  the  dam,  causing 
sand  and  sediment  In  the  river,  and  causing  the 
river  to  overflow  Its  banks.  Q.  What  dam  do 
you  refer  to?  A.  The  Spran.  Alcorn  ft  Bew- 
ley dam." 

The  witness  Martin  testified,  over  ttie  ob- 
jectlm  and  exception  of  defendants: 

"Q.  What  was  the  cause  of  the  damage  to  the 
land?  A.  Well,  the  cause  was,  the  river  bed  was 
full  of  sand,  and  the  water  had  to  flow  out  some 
place.  Q.  i>o  you  know  the  cause  of  the  filling 
of  the  river  with  sand?    A.  Yes.    Q.  Now, 


:  BEPORTBB  (Ner. 

I  what  was  the  cause?  A.  Well,  from  my  expe- 
I  rience  on  that  river,  I  know  that  dams  cause 
I  the  send  to  form  in  the  river.  Q.  Now,  as  to 
the  place,  the  particular  place  known  as  the 
AIcLeod  place,  what  partictuar  dam  do  yon  hare 
rcffrenoe  to  as  having  caused  the  deposit  of 
sand?  A.  I  have  reference  to  the  Spraggt  Al* 
corn  ft  Bewley  dam." 

The  witness  Nlchol  testified,  over  the  ob- 
jection and  exception  of  defendants: 

**Q.  Do  you  know  what  caused  the  deposit  of 
sand  in  the  channel  of  the  river  above  the 
Spragg,  Alcorn  ft  Bewley  dam?  A.  Yes.  Q. 
What  was  the  cause  of  Uie  deposit  <riF  sand  ia 
the  channel  of  the  river  above  the  dam,  and  up 
as  far  aa  the  ford  at  the  McLeod  hooee?  A. 
The  dam,  the  Spragg,  Alcorn  ft  Bewley  dam. 
Q.  Do  you  know  what  caused  the  overflow?  A 
The  river  not  having  capacity  to  carry  the  wa- 
ter. Q.  Why  didn't  it  have  the  capacity?  A 
the  river  filled  op  with  sand." 

Plaintiff  testified,  over  objection  and  «c> 
ceptlon: 

"A.  Yes,  I  testified  very  fully  in  regard  to 
the  cause,  I  think.  Q.  You  may  state  what 
caused  that,  if  you  know  cl  yoor  own  knowl- 
edge. A.  I  could  give  you  here  a  statement  as 
my  positive  opinion.  Q.  Well.  I  don't  want  any 
opinion,  I  want  to  know  what  you  know.  A. 
WelL  I  had  better  not  say,  I  might  not  know, 
but  1  do  know  that  it  was  caused  by  this  dam 
in  the  river,  I  am  positive;  I  know  that  it 
was." 

Other  witnesses  testified  to  the  same  ef- 
fect. It  Is  tills  line  of  testtmonr  whldi  coon- 
s' for  respradent,  notwithstanding  the  ad- 
mitted Cacts  Oat  tba  water  irtiicfa  overflow- 
ed Just  above  the  Perazzo  ditch  went  back 
Into  the  main  stream  below  the  Merritt  dam 
and  above  the  Spragg,  Alcorn  ft  Bewl^  dam, 
and  that  there  was  no  overflow  between  the 
Merritt  and  the  Spragg,  Alcom  ft  Bewler 
dams,  think  should  be  soflSdent  to  estabUdi 
their  case  by  a  preponderanoe  of  the  evi- 
dence. ^ 

[1]  Counsel  for  plaintiff  call  our  attentlai 
to  the  case  of  pand  t.  Catawba  Power  Gol,  M 
S,  a  267,  73  S.  E.  187,  In  anpport  of  their 
contention  that  testlmony  of  the  ranchers  in 
the  neighborhood  of  the  McLeod  randk  diooU 
outweigh  the  testimony  of  the  eqiertt  called 
by  defendants.  While  it  Is  nndonbtedly  the 
general  rule  that  witnesses  must  testify  as 
to  matters  of  fact,  and  leave  the  condnsiMi 
to  be  drawn  by  the  Jmyi  tbwe  are  certain 
exceptions  to  this  rule;  and,  when  It  Is  Im- 
possible for  a  witness  to  detail  all  of  the  p^ 
tJnent  facts  In  such  a  manner  aa  to  enaUe 
the  Jury  to  form  a  oondusion,  tlie  witness 
may  give  his  <^lnlon.  The  focts  In  that  case 
no  doubt  Jnstlfled  the  mling  of  the  court 

"It  is  not  proper  to  allow  one  who  is  not  aa 
expert  to  express  an  opinion  in  any  case  opos 
a  question  with  relation  to  which  all  the  facts 
may  be  placed  before  the  Jnry;  and  to  receive 
as  evidence  the  opinion  of  a  lay  witness  upon 
the  precise  issue  submitted  for  trial  In  such 
case  would  permit  the  witness  to  usurp  tbe 
province  of  the  court  or  jury  trying  the  cause." 
Amer.  T.  ft  T.  Co.  T.  Oreen,  164  Ind.  S49,  7S 
N.  E.  707, 

See,  also,  Loshbaugh  v.  Birdsell,  90  Ind. 
466;  Com.  T.  Sturtlvant,  117  Mass.  122,  18 
Am.  Rep.  401;  Balto.,  etc,  Boad  v.  Leon- 
hardt,  66  Md.  70,  5  Aa  346;  Mann  v.  States 
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23  Fla.  610,  8  South.  207;  Stephenson  v. 
State,  UO  Ind.  S68»  11  N.  E.  360.  59  Am. 
Jtep.  216;  Shaw  t.  Jones,  133  Ga.  446,  66 

S.  E.  240. 

[2]  The  question,  then,  la:  Were  the  facts 
and  circumstances  which  entered  Into  the 
formlns  of  an  opinion  by  the  witnesses  them- 
selves as  to  what  caused  the  overflows  com- 
plained of  capable  of  being  detailed  to  the 
Jarr?  If  they  were,  the  opinion  of  the  vari- 
ous nonexpert  witnesses ,  ahonld  have  been 
excluded ;  if  they  were  not,  their  admission 
and  testimony  by  the  conrt  was  not  error. 
It  appears  from  the  evidence  In  this  case, 
whidi  took  abont  five  weeks  to  hear,  that 
mrtoiu  witnesses  detailed  what  transptted 
along  the  rivet  as  it  flows  through  the  prop- 
erly owned  b7  the  parties,  from  a  very  eariy 
daf  in  the  history  of  the  valley.  The  various 
dams,  ditchoi,  cats,  overflows,  etc,  were  mi- 
nntely  detailed  to  the  Jury.  Besides,  the 
iury  were  taku  to^  and  personally  viewed, 
tlie  premises  in  qoestlcHL  Under  the  condi- 
tion at  the  record.  It  appears  to  ns  that  the 
obJectiraiB  to  the  <vdnions  of  tlie  nonezpwt 
witnesses  should  have  been  sustained. 

In  Ibis  connection,  there  is  another  fact 
wOTthy  ot  consideration,  and  that  is  the  re- 
lationship of  the  Uerritt  dam  to  the  Spragg, 
Alcorn  ft  Bewley  dam,  so  far  as  the  latter 
affected  the  dqwslt  of  rilt  above  tlie  BCer- 
citt  dam.  It  must  be  borne  in  mind  that  the 
lletrltt  dam  Is  nearly  a  mile  further  up 
the  river  from  the  Spragg,  Alcorn  &  Bewley 
dam,  and  that  it  was  put  in  for  the  purpose 
of  diverting  a  portion  of  the  water  of  die 
river  Into  an  irrigation  ditch.  The  Merritt 
<lam  was  partly  washed  oat  in  1883,  but  was 
rebuilt,  and,  so  far  as  appears,  remained  in 
the  river  and  was  eventually  covered  with 
sand;  the  last  seen  of  It,  according  to  the 
testimony  of  plaintiff,  being  in  1004,  while 
Waldo,  one  of  his  witnesses,  testified  that 
be  saw  it  in  1006. 

J.  C.  Mills,  a  witness  for  plaintiff,  and  an 
owner  In  the  Merritt  ditch  since  1SS6,  tes- 
tified that  when  he  first  saw  the  ditch  the 
bed  of  the  river  was  from  a  foot  to  a  foot 
and  a  half  below  the  level  of  the  ditch,  and 
that  it  was  for  this  reason  the  dam  was  put 
in ;  that  in  1886  the  dam  was  on  a  level  with 
the  floor  of  the  gates ;  that  abont  that  time 
the  dam  was  practically  covered  with  sand 
and  has  remained  covered  ever  since;  that 
the  sand  kept  increasing  after  1886  until  in 
1900,  when  he  assisted  in  putting  in  another 
headgate  in  the  Merritt  ditch ;  that  In  1900 
the  bed  of  the  river  was  three  feet  and  one 
inch  higher  than  it  was  In  1886;  that  in  the 
fall  of  1906  the  river  was  filled  with  sand 
at  the  Merritt  dam  level  across  and  only 
eighteen  inches  or  less  from  the  top  of  the 
l>anks;  and  that  at  the  time  of  the  trial 
there  were  three  feet  of  sand  on  top  of  the 
rocks  of  the  Merritt  dam. 

G.  T.  Felganspan,  a  witness  for  the  plain- 
tiff, and  an  owner  in  the  Merritt  ditch,  and 


its  manager  since  1S80,  testified  that  be  first 
saw  the  Spragg,  Alcorn  &  Bewley  dam  in 
1890;  that  five  or  six  years  after  1883,  he 
noticed  that  the  Merritt  dam  was  no  longer 
in  sight;  that  In  his  opinion  the  Spragg  dam 
backed  sand  over  the  Merritt  dam  in  188S. 
Asked  why  be  would  say  the  Spragg  dam 
covered  the  Merritt  dam  with  sand  ta  18S5, 
when  he  did  not  see  the  former  dam  until 
five  years  later,  he  replied,  "That  Is  the 
cmly  thing  I  can  lay  it  to." 

Plaintiff  testified  that  the  Merritt  dam 
raised  the  water  two  feet 

Now,  is  it  not  condnsive  that  the  Merritt 
dam,  under  resptfndent's  theory  of  the  case, 
contributed  to  the  filling  of  the  river?  "Bie 
rebuilding  of  the  Merritt  dam  in  1883  is  a 
conclusive  argument  to  the  effect  that  at  that 
time  at  least  the  backwater  from  the  Spragg, 
Alcoru  ft  Bewley  dam  did  not  reach  up  to 
that  pointy  fw,  if  it  bad,  tiie  ^ect  of  the 
backwater  would  have  accomplished  the  very 
-purpose  tor  whidi  the  dam  was  rebuilt  For- 
thermore.  if  the  Merritt  dam  was  2  feet  hU^, 
and  the  fiall  the  river  bdng  1  foot  to  the 
1,000^  and  if  the  Spragg,  Alcorn  ft  Bewl^ 
dam  was  4,000  feet  farther  down  the  river 
from  the  Merritt  dam,  was  It  not  a  ph^dcal 
Impossibility  tot  the  badswater  to  have 
reatdiea  the  top  of  the  Merritt  dam  unless 
the  Spragg;  Ahxwn  ft  ISewley  dam  was  6 
teet  hl^7  Upon  the  same  theory,  if  the 
Merritt  dam  was  mly  1  foot  high,  and  the 
Spragg,  Alcorn  &  Bewl^  dam  4,000  feet 
further  downstream,  it  must  have  been  6  feet 
high  to  have  camed  the  bathwater  btun  it 
to  reach  the  top  of  the  Moritt  dam;  and  If 
the  Merritt  dam  was  6  ln(dies  high,  and  the 
Sjpragg,  Alcom  ft  ISewley  dam  ^000  feet 
ther  downstream,  it  most  have  been  4% 
feet  high  before  the  back  water  fimn  it  could 
have  becopae  as  high  as  the  Moritt  dam.  If 
this  is  true,  bow  could  it  be  p088U}le  for  the 
backwater  fnxn  tfab  Spragg,  Alcorn  ft  Bew- 
ley dam  to  afEect  the  stream  above  the  Mer- 
rltt  dam?  In  fact  counsel  for  reapon^nt 
say  in  th^  brief: 

"It  is  true  that  McCray,  Thurtell,  and  Ham- 
matt  testified  a  dam  could  not  cause  the  depos- 
it of  sand  above  the  point  where  the  dam  af- 
fected the  current  of  the  river.  That  U  the 
statement  of  a  proposition  known  to  every  one, 
which  statement  is  a  mere  hypocrisy  intended 
and  calculated  to  mislead  the  jury  and  tba 
court.  The  issue  was  as  to  how  far  the  dam  did 
affect  the  cnrrent  of  the  river." 

Counsel  for  respondent  take  the  position 
that  the  contention  of  appellants  is  correct 
to  the  extent  that  backwater  will  not  be 
affected  much  further  up  a  stream  that  at 
the  point  where  a  horizontal  line  drawn  from 
the  crest  of  the  water  as  it  passes  over  a 
dam  intersects  the  bed  of  the  river,  but  con- 
tend that  a  different  rule  applies  so  far  as 
the  influence  upon  the  deposit  of  sand  la 
concerned.  If  we  concede  this  ccoitentlon  to 
be  correct  as  to  the  influence  upon  the  de- 
posit  of  sand,  we  are  yet  unable  to  see  how 
the  backwater  from  a  dam  can  possibly  af> 
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feet  the  deposit  of  sand  above  a  dam  which 
is  farther  op  the  stream,  when  the  back- 
water from  the  lower  dam  does  not  reach 
the  top  of  the  upper  dam.  If  we  take  the 
correct  view  of  the  situation.  It  necessarily 
follows  that  the  opinions  of  the  nonexpert 
witnesses  called  by  plaintiff,  even  if  admis- 
sible, are  of  little  or  no  Taiue  whatever.  It 
is  said: 

"Courts  are  not  so  deaf  to  the  voice  of  nature, 
or  so  blind  to  the  laws  of  physics,  tbat  every  ut- 
terance of  a  witness  in  derogation  of  those  laws 
will  be  treated  as  testimony  of  probative  val- 
ue simply  because  of  its  utterance."  1  Moore 
on  Facts,  8  160. 

Mr.  Jn&tlce  Marshall,  In  vpeaklng  for  the 
Supreme  Court  of  Wisconsin,  in  Oroth  v. 
Thomann,  110  Wis.  at  page  496,  86  N.  W. 
at  page  181,  used  the  following  language: 

"When  physical  situationa  or  matters  of  com- 
mon knowledge  point  so  certainly  to  the  truth 
as  to  leave  no  room  for  a  contrary  determina- 
tion, based  on  reason  and  common  sense,  such 
physical  situation  and  reasonable  probabilities 
are  not  affected  by  sworn  testimony  which,  in 
mere  words,  conflicts  therewith.  The  fact  es- 
tablished by  the  situation  itself  and  matters  of 
common  knowledge,  so  clearly  that  no  one  can 
reasonably  dispute  it  notwithstanding  evidence 
to  the  contrary,  must  stand  uncontroverted  and 
uncontrovertible,  condemning  as  false  such  con- 
trary evidence,  either  upon  the  ground  of  mis- 
take or  something  worse." 

Just  here  it  may  not  be  ont  of  place  to 
say  that,  while  Prof.  Merrlman,  In  his  Trea- 
tise <m  Hydraulics  (9th  Ed.),  at  pa«e  353, 
takes  the  position  that  while  many  attempts 
have  been  made  to  determine  the  precise 
distance  a  dam  will  cause  backwater,  none 
can  be  said  to  have  been  snccessful.  From 
the  formulas  which  he  gives  we  understand 
him  to  mean  that  because  of  the  varying 
dimensions,  fall,  etc.,  of  a  stream,  it  Is  dlt- 
flcnlt  to  tell  the  exact  point  at  which  the 
backwater  from  a  dam  will  affect  the  flow 
of  a  stream.  We  think  there  can  be  no  doubt 
about  tbat  proposition ;  but  the  matter  of  a 
few  hundred  feet,  more  or  less,  makes  no 
difference  In  this  case.  The  question  of 
approximatiog  the  distance  with  some  con- 
siderable degree  of  exactness  arises  In  cases 
where  a  dam  causing  backwater  may  affect 
a  mill  wheel  located  on  the  stream  above  the 
dam.  It  is  clear,  however,  from  Mr.  Merrl- 
man's*  work,  that  the  point  of  backwater 
never  varies  greatly  from  the  point  where 
a  horizontal  line  drawn  from  the  crest  of 
the  dam  will  Intersect  the  surface  of  the 
stream.  But  regardless  of  Prof.  Merrlman's 
view,  It  appears  from  the  statement  in  the 
brief  of  counsel  for  respondent,  and  from 
the  evidence  of  his  expert  Mr,  Hammond, 
that  there  is  >no  substantial  difference  of 
opinion  between  the  parties  to  the  suit  as  to 
the  distance  at  which  the  flow  of  water  will 
be  affected  by  a  dam. 

Taking  respondent's  view  of  the  case, 
however,  It  Is  Impossible  to  comprehend  that 
the  Merritt  dam  was  not  having  the  same  ef- 
fect In  causing  deposits  of  sand  in  the  bed 
of  the  river  above  that  dam  that  the  Spragg 


dam  was  causing  above  it.  Under  counsel 
for  re^ndent's  theory,  the  Merritt  dam 
must  have  been  causing  a  deposit  of  sand 
in  the  bed  of  the  river  above  that  dam  for 
about  14  years  before  the  Spragg  dam  could 
possibly  have  had  any  effect  upon  the  river 
above  the  Merritt  ditch.  According  to  re- 
spondent's theory,  a  de[>oslt  of  sand  Is  caus- 
ed In  the  stream  at  the  upper  point  of  beck- 
water,  thus  raising  the  bed  of  the  river — In 
effect  causing  another  damming  at  that  point 
— which  In  turn  checks  the  current  still  fur- 
ther up  the  stream,  and  this  process  con- 
tinues Indefinitely  up  the  stream.  If  this 
theorj'  is  correct,  a  dam  In  a  river  carrying 
silt,  when  It  once  starts  a  deposit  of  silt, 
must  operate  as  a  continuing  cause  of  de* 
posit  up  the  stream,  except  as  such  deposit 
may  be  overcome  by  scouring  during  certain 
stages  of  the  river  volume.  Hence  it  follows 
that  It  Is  impossible,  under  respondent's  the- 
ory, to  say  that  the  Merritt  dam  was  not  a 
coDtrlbntlng  cause  to  respondent's  Injury.  A 
fact  that  should  be  borne  In  mind  In  consid- 
ering respondent's  theory  Is  that  the  hei^t 
of  a  dam  is  immaterial  so  long  as  It  is  high 
enough  to  cause  backwater. 

Assuming  the  theory  of  respondent  to  be 
correct,  and  assuming  that  the  Spra^  dam 
did  cause  the  river  between  It  and  the  Mer- 
ritt dam  to  flll  with  sand  so  that  eventualty 
the  sand  reached  to  the  top  of  the  Merritt 
dam.  It  then  is  a  physical  fact  that  the  two 
dams  would  thereafter  co-operate  in  causing 
a  deposit  of  sand  in  the  river  above  the 
Merritt  dam. 

It  Is  to  be  regretted  that  the  laws  of  hy- 
draulics controlling  the  deposit  of  material 
carried  in  suspension  in  flowing  streams  liave 
not  been  demonstrated  so  far  as  to  establish 
as  a  known  law  whether  backwater  from  a 
dam  will  or  will  not  cause  a  d^oslt  above 
the  point  of  backwater. 

[31  This  Is  the  first  case  where  a  dan 
used  to  divert  water  for  purposes  of  Irrlga* 
tion  has  been  charged  with  responsibility  for 
an  overflow  alleged  to  have  been  occasioned 
by  filling  the  bed  of  the  stream  with  a  de- 
posit of  sand  far  above  the  point  reached  by 
backwater  caused  by  the  dam.  If  scientists 
had  determined  these  laws  so  that  they  could 
be  applied  to  the  facts  of  this  case,  cotirts 
would  be  bound  to  apply  them.  In  so  far 
as  experts  upon  hydraulics  have  expressed 
their  <^InIon,  both  In  this  case  and  In  the 
Hand  v.  Catawba  Power  Co.  Case,  dted 
supra,  such  opinion  has  been  that  the  dam 
would  not  affect  the  deposit  of  sand  and 
silt  much  above  the  point  of  backwater. 
Where,  because  they  are  unknown.  It  is  Im- 
possible to  apply  fixed  natural  laws  to  a  solu- 
tion of  the  problem,  courts  must  resort  to 
the  best  means  available  of  determining.  If 
possible,  the  truth  of  the  case.  Hence  ex- 
pert testimony  may  be  considered,  as  well 
as  facts  established  by  the  testimony  of  oth- 
er witnesses;  but,  as  before  pointed  out, 
nonexpert  witnesses  may  not  be  permitted  to 
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Invade  tbe  province  of  the  Jury  and  testUJ^ 
directly  to  the  Qltimate  fact  In  the  case. 

Id  coDsideriDg  the  question  of  what  caus- 
«d  tbe  overflow  for  which  recovery  Is  sought, 
and  assuming  the  correctness  of  respondent's 
theory,  there  are.  In  our  opinion,  other  ele- 
ments to  be  reckoned  with  besides  the 
Spragg,  Alcorn  ft  Bewley  dam.  We  believe 
no  one  will  doty  that  the  rapidity  with 
vtaidi  water  flows  has  a  good  deal  to  do  with 
tlie  percentage  of  deposit  of  tbe  sUt  which  is 
carried  in  tbe  water.  If  sufficient  sand  is 
deposited  into  nmnlng  water  to  raise  tbe 
percentage  of  sand  from  6  per  cent  to  50 
per  cent.  It  can  readily  be  seen  that  the 
speed  of  tbe  flow  will  be  greatly  decreased. 
Tbe  plaintiff  made  several  cuts  through  his 
randi  for  tbe  purpose  of  straii^tenlng  the 
river.  The  method  of  making  a  majority  of 
these  cuts  was  to  dig  a  ditch  abont  two  or 
three  feet  wide  and  turn  the  water  of  tbe 
river  into  the  dltCh  that  it  might.  In  the  or- 
dinary process  of  ercolon,  wash  out  a  chan- 
nel wide  enough  to  cany  all  the  waters  of 
the  stream.  One  of  tbe  cuts  was  made  by 
taking  off  the  sarfece  to  a  depth  of  two  feet 
and  thirty  feet  wide.  Tbe  contents  of  all 
of  tbe  cuts,  which  washed  down  the  river, 
were  over  30,000  cubic  yards.  Tbe  last-nam- 
ed cut  was  made  in  April,  1907,  and  the 
water  turned  in  before  the  overflow  of  that 
year,  though  It  la  not  known  to  exactly  what 
depth  tbe  cut  was  washed  out  at  the  time 
of  the  overflow.  The  cutting  away  of  the 
soil  by  tbe  water  flowing  through  these  new 
cuts  necessarily  bad.  the  effect  of  greatly  In- 
creasing the  sand  which  was  carried  In  the 
water,  and.  consequently,  in  decreasing  the 
rapidity  of  the  flow  of  the  stream,  natural- 
ly increasing  the  quantity  of  the  deposit  of 
silt  In  the  river  below  tbe  cut  Believing,  as 
we  do,  that  the  cuts  made  by  plaintiff  con- 
tributed toward  tbe  fllllng  up  of  tbe  river, 
we  are  unable  to  see  why  defendant  should 
be  held  liable  for  the  total  damage  done  to 
plaintiff's  ranch  caused  by  tbe  overflows,  if 
to  any  extent  whatever. 

It  is  contended  by  counsel  for  respondent 
that  the  sand  washed  Into  the  rlrer  from  the 
several  cuts  made  by  tbe  respondent  cannot 
be  regarded  as  a  contributing  cause  to  tbe 
filling  of  tbe  bed  of  the  river,  for  the  reason 
that  an  equal  or  greater  amount  of  sand  and 
Bllt  was  deposited  In  the  old  channel  after 
the  new  channel  was  established  by  the  cuts. 
In  the  absence  of  other  proof,  which  does 
not  appear  in  this  case,  It  wonld  not  follow 
'as  a  necessary  conclusion  of  fact  that  these 
cuts,  by  reason  of  the  filling  np  of  the  old 
idiannel  due  to  a  decrease  In  the  rapldll7  of 
tbe  current  therein,  bad  not  caused  a  greater 
deposit  in  the  bed  of  the  river  below  tbe  cuts 
than  would  have  been  the  case  if  the  cuts 
bad  not  been  made.  That  would  depend 
largely  upon  the  character  of  sand  and  silt 
deposited  In  the  old  channel.  A  fine  silt, 
which  tbe  normal  flow  of  the  river  wonld 
carry  off,  leaving  little  or  no  deposit  in  Its 


bed,  carried  from  time  to  time  Into  the  old 
channel,  would  there  be  deposited  owing  to 
the  sluggish  current  being  unable  to  hold  It 
In  suspension,  and  would  eventuaUy  flU  tbe 
old  cbanneL  Tbe  mere  fact  that  an  equai 
or  greater  cubic  content  of  sand  and  silt  was 
deposited  in  the  abandoned  channel,  without 
other  proof,  would  be  of  little  weight,  In  view 
of  the  fact  that  known  laws  of  hydraulics  de- 
termine that  a  stream's  carrying  capacity  of 
sand,  silt,  or  other  material  has  a  fixed  ratio 
to  the  velocity  of  the  current 

In  addition  to  the  silt  from  the  cuts  men- 
tioned, there  must  have  been  other  causes 
contributing  to  the  filling  of  the  river.  It  is 
a  well-known  law  of  hydraulics  that  the 
more  the  volume  of  water  in  a  stream  Is  de- 
creased  the  slower  It  fiows,  and  consequent- 
ly the  greater  is  the  increase  In  sedimentary 
deposit  There  were  on,  or  just  above,  the 
ranch  of  plaintiff,  during  at  ^east  a  portion 
of  the  time  when  It  is  claimed  the  backwa- 
ter from  the  Spragg,  Alcorn  ft  Bewley  dam 
caused  the  deposit  of  silt  to  which  tbe  over- 
flows are  attributed,  at  least  five  ditches 
which  took  water  from  the  river,  thereby  de- 
creasing the  flow  of  the  water  in  the  river, 
and  correspondingly  increasing  the  deposit  of 
silt  The  last  one  of  the  dlt<Ae8  to  be  con- 
structed was  the  Perazzo  ditch,  In  1908,  up<m 
plaintiff's  land,  and  with  his  consent  As 
we  view  the  case,  each  of  tbe  ditches  allud- 
ed to  contributed  Its  share  to  tbe  fllllng  up  of 
the  river. 

[4]  It  Is  tbe  contention  of  appellants  that 
under  such  circumstances,  they  are  liable 
only  to  the  extent  to  which  tbey  contrib- 
uted to  the  injury  to  plaintiff's  ranch.  We 
think  their  contention  as  to  the  law  la  cor- 
rect In  Hie  case  of  Blalsdell  r.  Stephens, 
14  Nev.  on  page  21,  S3  Am.  Bep.  623,  Mr. 
Justice  Hawley,  in  delivering  the  opinion  of 
the  court  tiie  case  b^g  similar  to  Oie  one 
at  bar,  said: 

"The  general  principle  is  well  nettled  that 
where  two  or  more  parties  act,  each  for  himself, 
in  producing  a  result  injurious  to  plaintiff,  tbey 
cannot  be  beld  Jomtly  liable  for  the  acts  of 
each  other." 

This  view  is  sustained  by  ample  author- 
ity. Oould  on  Waters,  S  222;  Miller  V.  High- 
land D.  Ca,  87  CaL  430,  25  Pac.  SCO.  22  Am. 
St  Bep,  254;  Gallasher  r.  Eemmerer,  144 
Pa.  609,  22  AtL  970,  27  Am.  St  Bep.  673 ; 
Oiipman  v.  Palmer,  77  N.  Y.  61,  33  Am.  Bep. 
566;  Watson  v.  CSolusa,  etc.,  31  Mont  B13, 
79  Pac.  15;  Woodland  v.  Portneuf,  etc.,  28 
Idaho,  289,  146  Pac.  1106;  South  Bend  M. 
Co.  V.  Lyshart,  12  Ind.  App.  185,  39  N.  E. 
908;  Harley  v.  Merrill  B.  Co..  83  Iowa.  73, 
48  N.  W.  1000;  Swain  v.  Tenn.  Copper  Co., 
Ill  Tenn.  430,  78  S.  W.  93;  Sloggy  v.  Dll- 
worth,  38  Minn.  179,  36  N.  W.  451,  8  Am. 
Rep.  656;  Draper  r.  Brown,  116  Wis.  361. 
91  N.  W.  1001. 

[B]  Error  is  assigned  to  the  overruling  of 
an  objection  by  the  defendants  to  the  fol- 
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lowing  qnesUons  propoonded  to  the  plaln- 
Uff: 

"Q.  Who,  If  an;  one,  warned  joa  of  the  bnild- 
ing  of  the  dam  (referring  to  the  S..  A.  &  B. 
dam),  and  the  effects  of  the  raising  of  the  dam  ? 
A.  One  in  particular  was  Mr.  N.  H.  A.  Mason. 
He  is  dead  now.  He  was  an  owner  in  the  Spragg. 
Bewley,  Alcorn.  Q.  What  did  he  aaj  about  it? 
A.  he  w»a  speanng  about  that  dam.  He 
bad  men,  or  his  foreman,  and  so  on,  bad  helped 
build  the  dam  there  for  a  number  of  times,  and 
Mr.  Mason  says  to  me,  *If  they  beep  building 
that  dam  up,  some  day  it  is  going  to  ruin  your 
plnce,*  and  it  was  about  the  time,  or  very  near 
the  time,  that  I  gave  Mr.  Mason  a  deed  of  one- 
balf  of  my  water  right  I  think  It  was  in  1889, 
somewhere  along  there.** 

(At  most,  this  testim<ioy  did  not  purport  to 
be  more  than  the  giving  of  evidence  of  a 
statement  made  by  one  of  what  might  or 
would  happen  at  some  time  In  the  future,  as 
distinguished  from  a  statement  as  to  an  ex- 
isting fact  it  was  a  mere  prophecy.  We 
are  nuable  to' call  to  mind  any  rule,  or  con- 
ceive of  any  reason,  wbl(^  would  JusU^  the 
court  In  receiving  such  testimony.  Burt  t. 
Wlgglesworth,  117  Mass.  306.  It  Is  contend- 
ed on  the  part  of  respondent  that  this  testi- 
mony Is  proper  because  Mason  owned  the 
Miller  &  Lux  ranch  at  the  time  It  Is  alleged 
be  made  the  statement  Conceding  that  the 
theory  advanced  aa  to  the  law  Is  correct,  we 
find  no  evidence  In  the  record  to  sustain  it 

[I]  On  the  trial  defendant  objected  to  cer- 
tain questions  going  to  establish  the  extent 
of  plalntifTa  damage.  The  witness  William 
Rallins  was  asked: 

"Q.  In  examiaiug  the  ranch,  did  yon  form 
any  opinion  as  to  the  extent  of  the  damage 
oflURed  to  the  land  by  the  overflow?  A.  I  did. 
Q.  What  in  yoor  Judgment  then,  from  your  ex- 
amination, do  yon  consider  the  land  oversowed 
was  damaged?  A.  I  consider  two-thirds  of  its 
value." 

We  think  the  objection  should  have  been 
sustained.  If  the  witness  was  qualified,  he 
might  have  testified  as  to  the  value  of  the 
land  before  and  after  the  overflow.  Such 
would  have  been  the  proper  method  of  ar- 
riving at  the  damage.  Howell  v.  Medler,  41 
Mich.  641,  2  N.  W.  911;  Upcher  v.  Over- 
lender,  50  Kan.  315,  31  Pac.  lOSO;  Interna- 
tional R.  Co.  V.  Flcbey  (Tex.  Civ.  App.)  125 
S.  W.  327;  LonlsvlUe,  etc.,  K.  Co.  v.  Sparks, 
12  Ind.  App.  410,  40  N.  B.  546 ;  Van  Densen 
T.  Toung,  29  N.  T.  20;  Tenn.,  etc.,  Co.  v. 
McMillan,  161  Ala.  130,  40  Sontb.  880;  Cen- 
tral Ry.  Go.  r.  Bamett,  ISl  Abu  407.  44 
South.  392. 

[7, 8]  Prior  to  the  trial  of  the  case,  the 
deposition  of  plaintiff  was  taken,  on  the  mo- 
tion of  defendants.  Upon  the  trial  defend- 
ants objected  to  certain  questions  asked  the 
plaintiff  on  ao8»«xamlnatlon  by  his  attor* 
neys  at  the  taking  of  the  deposition.  One  of 
the  questions  was: 

"Q.  Take  for  five  years  before  the  floods,  Hr. 
McLeod,  how  much,  on  an  average^  did  you 
clear  off  of  this  entire  ranch?" 

There  were  several  Just  such  questions  to 
wblcb  objections  were  made  and  overruled. 
It  is  tbe  contention  of  defendants  that,  not- 


withstanding the  fact  tbat  the  depositloii 
was  taken  at  their  Instance,  plaintitT  hav- 
ing offered  the  deposition  In  evidence,  he 
made  It  bis  evidence,  and  that  if  their  ob- 
Jectlons  are  meritorous  under  the  accepted 
rules  of  evidence,  they  ought  to  have  been 
sustained.  Section  3505,  Cutting's  Compiled 
Laws,  provides: 

"When  a  deposition  has  once  been  taken,  it 
may  be  read  in  any  stage  of  the  same  action  or 
proceeding  by  either  party,  and  shall  then  be 
deemed  the  evidence  of  the  party  reading  it** 

In  section  3504,  Oattlng's  CompUed  Laws. 
It  is  provided: 

*****  And  thereupon  such  deposition  may 
be  used  by  either  party  upon  the  trial  or  other 
proceeding  against  any  party  giving  or  receiv- 
ing the  notice,  subject  to  all  legal  exceptions." 

It  would  appear  Uiat  the  statute  has  pret 
ty  clearly  declared  the  rights  of  the  re^>ec> 
tive  parties  in  such  matters,  the  statute  It* 
self  providing  tbat  the  evidence  shall  be  sob- 
Ject  to  all  legal  ezc^>tlona.  Section  SfiOA 
also  provides: 

*****  But  If  the  parties  attend  at  the  ex- 
amination, no  objections  to  the  form  of  the  iA* 
terrogatory  shall  be  made  at  the  trial,  unlen 
the  same  was  stated  at  the  time  et  the  examfaia- 
tion." 

This  seems  to  leave  no  room  for  doubt  as 
to  the  meaning  of  the  exception  quoted 
above.  The  logic  of  the  situation  is  that  the 
conrt  coold  role  upon  the  legal  sufSdency  of 
the  matter  Involved  upon  the  trial,  while  an 
objection  to  the  form  of  the  question  should 
be  pitted  out  at  the  time  of  tiie  taking  of 
the  depo8ltl(nit  tbat  it  may  be  corrected  at 
that  time  if  Ibe  objection  Is  deemed  serious 
by  the  opposing  party.  It  was  said  In  Hatdi 
V.  Brown,  68  Me.  410: 

"When  a  party  uses  a  deposition  taken  by  Us 
opponent  but  not  offered  in  evidence  by  him. 
be  makes  it  bis  own,  and  bis  opponent  iias  the 
same  rii^t  of  injection  tO-  the  Interrooitoriea 
and  answwB  which  he  would  have  bad  if  tba 
deposition  had  been  taken  by  the  party  offering 
it ;  and  be  Is  not  precluded  by  the  fact  tbat  tlia 
interrogatories  objected  to  were  propounded  by 
himself  when  the  deposition  was  taken." 

See,  also,  In  re  Smith,  34  Minn.  436,  26 
N.  W.  234  ;  6  Ency.  P.  &  P.  p.  585. 

We  can  conceive  of  no  theory  upon  whldi 
such  testimony  would  be  proper  as  a  ba^ 
for  the  fixing  by  the  Jury  of  plalntUTs  dam* 
ages.  The  objection  should  have  been  sas> 
tained. 

Counsel  for  appellant  and  counsel  appear* 
Ing  amicus  curiee,  have  urged  very  forcibly 
that  this  court  ought  to  hold  that  in  the 
absence  of  negligence,  there  could  be  no  lit- 
blllty  in  damages  In  this  case,  even  assuid- 
Ing  that  a  dam  could  cause  a  deposit  of 
sand  In  the  bed  of  a  river  above  the  highest 
point  of  backwater,  for  the  reasmi  that 
dams  in  river  channels  are  essential  to  Irri- 
gation in  this  state;  that  the  law  recog- 
nizes Irrigation  not  only  as  lawful  but  as 
specially  ftivored  In  the  law;  and  that  dam- 
age, caused  otherwise  than  by  direct  over- 
flow, Incapable  of  being  foreseen  or  gnarded 
against,  Is  sncSi  a  oonseqnential  damage  that 
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no  liability  In  the  law  exists  therefor.  Mauy 
authorities,  applicable  to  pabltc  or  quasi  pub- 
lic utilities,  ,  are  dted  in  support  of  tills  con- 
tention. We  have  no  hesitancy  In  saying 
that  this  rule  ought  to  be  held  applicable  In 
cases  of  irrigation  dams,  but  we  are  not  pre- 
pared to  say  that  It  should  be  applied .  to 
erery  sort  of  Irrlgattc^  dam  Uiat  might  be 
(NHistmcted.  In  a  stream  carrying  large 
quantities  of  sand  and  silt  during  portions 
of  the  year.  It  ml^t  be  regarded  as  negli- 
gence to  maintain  a  solid  dam,  while  the 
maintenance  of  a  dam  with  movable  gafeest 
by  which  the  flow  of  the  river  and  the  de- 
posit ot  slit  ooold  be  regulated,  ooold  not 
be  hdd  to  be  negligence*  and  no  liability  for 
damage  could  be  chargeable  thereto,  other- 
wise than  an  Qverflow  due  directly  to  back- 
water. 

While  there  are  rarlons  other  errors  as- 
Blgned,  we  deem  It  nnnecessary  to  consider 
them. 

It  is  ordered  that  the  order  and  judg- 
ment appealed  from  be  reversed,  and  that 
the  case  be  remanded. 

NOBCROSS,  O.  J.  I  concur  In  the  Judg- 
ment and  In  the  opinion  of  Mr.  Justice 
COLEMAN.  The  case  is  of  such  unusual 
<diaracter  that  I  venture  to  add  some  addi- 
tional supplementary  ot>servatloos.  Wheth- 
er the  defendants  were  Ilaltle  to  respond  In 
damages  for  the  Injury  done  to  plaintiff's 
property  caused  by  the  Walker  river  over- 
flowing its  banks  during  the  years  1904  to 
1907,  Inclusive,  has  presented  for  determina- 
tion intricate  questions,  both  of  law  end 
fact,  which  the  court,  notwithstanding  the 
aid  of  elaborate  briefs  of  respective  counsel, 
has  found  no  little  dlGBculty  In  determining. 
If  the  contention  of  counsel  for  ap[>ellants — 
that  the  Injury,  even  if  occasioned  In  the 
way  claimed  by  respondent,  was  remote  and 
consequential  and  for  which  no  remedy  In 
law  was  atTorded — could  have  been  sustain- 
ed, the  necessity  for  considering  other  ques- 
tions would  have  been  eliminated. 

It  Is  conceded  In  this  case  that  the  over- 
flows which  occasioned  the  damage  were 
not  caused  by  backwater  from  the  dam.  If 
tbe  dam  complained  of  had  raised  the  water 
in  the  river  to  the  top  of  the  banks  at  the 
dnm,  the  water  level  would  be  11.42  feet  be- 
low the  bank  at  the  highest  point  of  over- 
flow. The  banks  of  the  river  at  other  points 
of  overflow  varied  from  about  4%  to  8  feet 
liigtaer  than  the  banks  of  the  river  at  appel- 
lants' dam.  Respondent's  theory  rests  upon 
tbe  contention  that  the  corrent  of  the  river 
wfll  be  affected  above  the  level  .of  back- 
water by  reason  of  the  deposit  of  sand  and 
Bllt  due  to  a  checking  of  the  velocity  of  the 
current  within  that  portion  of  the  river  af- 
fected by  backwater.  It  Is  here  we  have  the 
conflicting  views  as  to  whether  this  can  or 
cttnnot  happen  in  accordance  with  natural 
laws.  It  Is  conceded  that  sand  and  silt  car- 


ried In  suspension  in  a  stream  will  not  be 
deposited  In  the  channel  unless  the  velocity 
of  the  stream  Is  checked  to  such  an  extent 
that  It  has  not  the  necessary  carrying  power 
to  longer  bold  It  In  suspension.  It  is  a 
known  law  of  hydraulics  'that  all  portions 
of  a  cross-section  of  a  stream  have  not  the 
same  relodty,  and  this  variation  In  velocity 
causes  some  deposit  of  sand  and  silt  upon 
the  bed  of  the  stream.  Plaintiff's  whole 
case  rests  up<»i  an  appUcatitm  of  tbe  known 
law  of  hydraulics  that  a  reduction  in  the 
velocity  of  a  stream  carrying  sand  or  ^It 
In  Buapen^on  will  cau£e  sndi  sand  or  dit  to 
be  d^iosited  <m  the  bed  ef  the  diannel. 
Whether  this  law  of  hydraulics  Is  applicable 
to  the  facts  of  this  case— that  Is,  whether 
appellants'  dam  can  have  the  effect  ot  de- 
creasing the  velocity  above  ttie  level  of  back- 
water—is  the  questUm  upon  whidi  plaintiff's 
counsel  and  witeesses  differ  In  opinion  from 
the  opinions  of  the  expert  witnesses  npmi 
hydraulics.  The  point  I  wish  to  emphasize 
here,  however,  is  simply  that  an  established 
law  of  hydranlics  is  InvolEed  to  prove  tlmt 
the  appellantfl^  dam  Is  tbe  sole  cause  of 
plaintiff's  Injuiy*  what  from  the  undisput- 
ed facts  in  the  case  it  is  Impossible  that  It 
could  have  been  tbe  sole  cause  of  the  Ailing 
of  the  river  channel  by  a  deiKwit  of  sand 
and  silt,  for  the  reason  that  other  agencies 
under  known  laws  of  hydranlics  contributed 
to  a  greater  or  less  degree  In  <Htiecklng  the 
velocity  of  the  current.  .  The  volume  of 
water  naturally  flowing  in  the  river  was  re- 
duced by  the  numerous  dltdies  diverting 
water  from  the  river  upon  or  above  the 
ranch  of  plaintiff  and  above  defendants' 
dam.  Necessarily  these  ditches  reduced  the 
volume  of  water  In  the  river  below,  and 
hence  necessarily  reduced  the  velocity  of 
the  current  It  has  been  contended,  for  ex- 
ample, that  appellauts*  dam  was  the  sole 
cause  of  the  fllllng  of  the  river  atrave '  that 
dam  and  below  the  Merritt  dam,  and  that 
the  Merritt  dam  could  not  have  had  any  ef- 
fect in  fllllng  tbe  river  below  the  latter 
dam.  The  Spragg,  Alcorn  A  Bewley  dam 
caused  a  deposit  of  sand  and  allt  between 
the  two  dams,  because  It  decreased  tbe  grade 
of  tbe  river  to  a  level  for  the  distance  It 
caused  baclnvater;  the  reduction  in  grade 
causing  a  reduction  In  velocity.  The  Mer- 
ritt ditch  caused  a  reduction  In  the  volume 
of  water  flowing  below  the  Merritt  dam,  and 
this  reduction  in  volume  caused  a  corres- 
ponding reduction  In  the  velocity  of  the 
current  It  certainly  Is  Immaterial  whether 
velocity  Is  reduced  by  a  cause  which  affects 
the  grade  or  a  cause  which  affects  the  vol- 
ume—both cDntribttte  to  tbe  deposit  of  sand 
and  silt 

An  application  of  these  established  laws 
of  nature  to  the  facts  of  this  case  illustrate 
the  reason  why  the  opinion  of  nonexpert 
witnesses  upon  tbe  ultimate  fact  In  the  case 
ought  not  to  be  permitted.    Courts  are 
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bound  to  tippl7  known  natural  laws  so  Car 
as  they  are  appllcaUe.  A  lack  of  knowledge 
of  known  natural  laws  may  cause  a  witness 
to  form  an  entirely  erroneous  oirfnlon  as  to 
the  cause  of  a  xiertaln  effect  The  witnesses 
in  this  case  who  testified  that  the  Spragg, 
Alcorn  &  Bewley  dam  was  the  cause  of  the 
overflow  were  undoubtedly  perfectly  con- 
vinced of  the  correctness  of  their  opinion 
and  honest  In  its  expression,  but  the  physi- 
cal facts  and  known  laws  of  hydraulics  are 
conduslre  that  those  opinions  were  In  part, 
at  least,  erroneous. 

The  long  delay  In  the  determination  of 
this  case  is  regretted  extremely.  Changes 
in  the  personnel  of  the  court  making  neces- 
sary a  reargument  and  reasstgnment  of. the 
case,  the  voluminous  record,  number,  new- 
ness, and  importance  of  the  questions  pre- 
sented, and  an  endeavor  to  harmonize  con- 
flicting views,  account  for  a  delay  In  the 
decision  which  has  been  seemingly  unrea- 
sonable. 

McCARRAN,  J.  I  dissent  This  case  was 
originally  assigned  to  the  writer  for  the 
preparation  of  the  opinion  of  the  court.  In 
view  of  the  position  taken  by  the  majority 
of  the  court  1  am  herewith  setting  forth 
only  so  much  of  my  opinion  originally  pre- 
pared as  I  deem  applicable  to  the  matters 
touched  upon  In  the  prevailing  opinion. 

The  prevailing  opinion  In  this  case  rests 
primarily  upon  the  contention  of  appellants 
that  It  was  a  physical  Impossibility  for  the 
i^pragg,  Alcorn  &  Bewley  dam  to  cause  the 
overflow  in  question.  Tbe  principal  ground 
asserted  in  support  of  this  declaration  is  the 
fact  that  a  horizontal  line  drawn  from  the 
crest  of  the  dam  would  intersect  the  river 
bed  at  a  point  far  below  the  place  where  the 
flood  waters  broke  from  the  river  channel 
and  flowed  over  the  premises  of  HcLeod. 
However  true  it  may  be  that  the  current  of 
a  stream  will  not  be  affected  by  an  obstruc- 
tion above  a  point  where  a  horizontal  line 
passing  over  the  crest  of  the  obstruction 
would  strike  the  bed  of  the  stream,  this  rule 
cannot  be  strictly  applied,  and,  in  fact  will 
not  apply  at  all,  where  the  stream,  as  in 
the  case  at  bar,  is  one  which  during  certain 
seasons  of  the  year  carries  great  quantities 
of  silt  and  sand  in  its  current 

Evidence  was  Introduced  in  this  case  of 
levels  taken  from  the  dam  up  the  Walker 
river,  for  the  purpose  of  showing  that  the 
waters  of  the  Walker  river  were  not  affected 
or  raised  as  far  up  the  river  as  the  point  of 
overflow.  Testimony  of  engineers  versed  in 
the  subject  of  hydraulics  was  Introduced, 
tending  to  establish  that  the  dam  in  question 
could  not  affect  the  river  above  the  point 
where  a  horizontal  line  from  the  crest  of 
the  dam  would  intersect  the  bottom  of  the 
river.  Testimony  was  Introduced  to  show 
that  this  point  of  intersection  was  for  below 
the  pronlses  of  respondrait  affected  by  the 
overflow.  On  the  other  hand,  testimony  was 
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Introduced  coming  from  witnesses  who  had 
spent  many  years  In  and  about  the  vidnlty 
of  the  property  In  question,  and  who  hod 
for  many  years  past  observed  the  action  of 
the  Walker  river,  and  Oiese  witnesses,  bas- 
ing their  stat^ent  on  ttielr  obserratlon  and 
experience,  testified  not  only  that  the  bed  of 
the  river  was  filled  with  slit  and  sand  and 
debris  as  a  direct  result  of  the  dam  In  ques- 
tion, but  that  the  overflowing  of  resptmdeutfs 
premises  was  caused  by  the  dam.  In  tiili 
respect,  we  And  a  direct  conflict  betweoi  the 
testimony  of  the  experts  offered  on  behalf  at 
appellants  based  on  scientific  investlgatlMi 
and  that  of  nonesqwrts  based  on  actual  ob* 
servatlon  and  experieaice. 

It  Is  manifest  that  the  Jury,  having  beard 
both  sides  of  the  testimony,  were  convinced 
by  the  latter.  Indeed,  we  believe,  as  has  been 
well  asserted  by  other  conrts,  that,  owing  to 
the  ImposslhllltT  of  arriving  at  predsely  ac- 
curate results  by  the  use  of  instmmaits,  roa* 
nlng  over  many  miles  in  extent,  Involvhog,  as 
in  this  case,  a  great  number  of  stations  and 
the  adjustment,  taking  and  registering  of 
levels  thereat^  and  the  many  diffnent  cb- 
cumstances,  explainable  and  une^IainaUe, 
which  affect  the  action  of  water  whoi  ob- 
structed and  ponded  in  running  streams,  ac- 
tual tests  by  observation  and  experience  af* 
ford  the  most  satisfactory  testimony  upon 
whlcli  to  rely  in  determining  tb»  results  fnm 
such  obstructions.  Turner  t.  Hart,  71  Uldi. 
128,  SS  N.  W.  890.  16  Am.  St  Bep.  243; 
Brown  v.  Bosh.  45  Pa.  61;  Decorah  W.  11. 
Co.  V.  Greer  et  aL,  OS  Iowa.  86, 12  N.  W.  12& 

In  the  case  of  Turner  r.  Hart,  supra,  ttie 
Suprane  Court  of  Michigan,  In  crasiderliig 
a  similar  subject  said: 

"Every  author  treating  up<m  the  subject  of 
hydrodyD  amies  acknowledges  and  points  ont  tbe 
difference  between  theoretical  and  actual  tests, 
and,  in  advandng  practical  rules,  modifies  tbe 
theoretical  to  correspond  as  nearly  asposBible 
to  actual  observation  and  experience.  We  tUnk 
the  observation  and  esperieoce  of  the  witneases 
introduced  by  complainants  is  controlling  when 
brought  In  conflict  with  instrumental  measure- 
mento,  however  accurately  and  carefully  tak- 
en." 

In  the  case  of  Hand  t.  Catawba  Vowtx 
Co.,  90  S.  C  267,  73  S.  B.  187,  the  Supraae 
Court  of  South  Carolina,  in  dwelling  upon  a 
subject  analogous  to  the  one  at  bar,  said: 

"According  to  the  testimony  of  defendant'l  en- 
gineers, tbe  fall  in  the  creek  from  plaiotifiTa  mill 
to  the  backwater  from  defendant's  dam  is  about 
23^  feet  and  tb^  say  that  it  is  a  pbyucal  in- 
possibility  for  defoidant's  dam  to  have  caused 
plaintiff's  injury.  Notwithstanding,  there  w« 
testimony  wbicn  reasonably  warranted  a  con- 
trary opinion,  and  the  jury  took  the  contrary 
view,  and  found  a  verdict  for  the  plaintiff,  upas 
which  judgment  was  duly  entered." 

The  question  of  the  effect  of  an  obetroc- 
tion  on  a  running  stream,  and  as  to  the  dis- 
tance upstream  within  whidi  tiie  flow  mar 
be  affected,  has  been  one  mu<di  dtecnseed  br 
authorities  on  the  subject  of  hydraulics. 
Where  cimditions  are  uniform  and  constant 
where  the  grade  la  regular  and  the  dimo- 
sions  are  fixed,  the  rule  sought  to  be  re* 
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Ued  upon  by  ftppeUanta;  by  reason  of  which 
they  claim  It  to  have  been  a  physical  Im- 
possibility for  their  dam  to  have  caused  the 
flood,  is  one  which  for  all  practical  purposes 
is  invariable.  But  where  conditions  are  such 
as  those  presented  in  the  case  at  bar,  where- 
in tbe  effect  of  an  obstruction  thrown  across 
a  ninulng  stream  is  to  be  calculated,  there 
is  no  rule,  so  far  as  we  are  able  to  ascertain 
from  the  authorities  on  this  subject,  tnac  is 
Invariable  or  can  be  definitely  relied  upon. 

The  record  here,  and  especially  that  por- 
tion of  it  wherein  the  testimony  of  skilled  en- 
gineers was  produced  on  behalf  of  appellants, 
discloses  constantly  changing  conditions  In 
the  Walker  river.  The  measurements  and 
calcnlations  were  taken  by  the  establishment 
of  stations  at  given  distances  above  the  dam, 
and  at  each  station  there  was  found  to  be 
change  in  velocity,  change  In  depth,  differ- 
ence in  slope,  in  width  of  stream  bed,  as  well 
as  differences  In  direction  and  force  of  tbe 
flow.  It  Is  by  reason  pf  these  differences  in 
the  fundamental  things  essential  for  strict 
computation  that  the  rule  sought  to  be  relied 
upon  by  appellants  In  this  case  falls,  in  my 
judgment,  to  be  applicable. 

Prof.  Manafleld  Merriman,  of  the  depart- 
ment of  dvll  engineering  of  Lehigh  Universi- 
ty, in  bis  Treatise  on  Hydraulics,  speaking  on 
this  subject,  says: 

"When  a  dam  Is  boilt  across  a  channel.  th« 
water  surface  is  raised  for  a  long  distance  ui»- 
stream.  This  is  a  fruitful  source  of  contentioD, 
and  accordingly  many  attempts  have  been  made 
to  discuss  it  theoretically  in  order  to  be  able  to 
compute  the  probable  increase  in  depth  at  vari- 
ous didtaoces  back  from  a  proposed  dam.  None 
of  these  can  be  said  to  hare  been  successful,  ex- 
cept for  the  simple  case  wbete  tbe  slope  of  the 
bed  of  the  cfaannd  Is  constant  and  Its  cross-sec- 
tion sncb  that  tbe  width  may  be  regarded  as  uni- 
form and  the  hydraulic  radius  be  taken  as  equal 
to  the  depth."  Merriman  w  Hydraulics  (9th 
Ed.)  p.  35.3. 

This  learned  author,  In  discussing  the  sub- 
ject of  the  applicability  of  the  rule  to 
streams  of  varying  slope,  width,  depth,  and 
velocity,  emphasizes  the  impossibility  of  ac- 
curacy imder  such  conditions,  even  where, 
as  in  the  case  at  bar,  the  stream  Is  divided 
Into  reaches,  wherein  the  slope,  width,  d^th, 
and  velocity  can  be  r^arded  as  approximate- 
ly constant;  and  In  this  respect  he  says: 

"Kven  if  this  be  done,  the  results  of  the  com- 
pntations  must  be  regarded  as  UaUe  to  oonald- 
erable  uncertainty.** 

In  the  case  at  bar,  a  greater  and  even 
more  complicated  problem  presents  itself,  in 
our  attempt  to  enforce  the  rule  soiight  to  be 
r«lled  upon  by  appellants.  The  application 
of  tbe  rule  contemplates  as  a  primary  condi- 
tion a  minimum  of  solids  In  suspension.  The 
record  here.  In  so  far  as  the  testlmmy  of 
many  witnesses  Is  concerned,  and  the  photo- 
graphs admitted  in  evidence,  presents  condi- 
tions '  which  make  the  enforcement  of  tbe 
rale  and  its  applicability  even  more  uncer- 
tain and  unreliable,  If  not  Impossible.  The 
Walker  river  Is  a  meandering  stream,  much 
given  to  cutting  and  wasbln^  and  hence  to 


changing  its  course  and  bed.  Its  source  and 
supply  of  water  are  from  tbe  snow  banks  on 
distant  mountain  ranges.  The  amount  of 
water  In  its  flow  depends  largely  upon  the 
supply  of  snow  and  its  melting  condition* 
the  volume  of  the  flow  being  usually  greater 
during  the  spring  months  when  the  lower 
snow  deposits  melt  and  their  waters  flnd  a 
coDomon  source  In  the  Walker  river.  During 
tbls  seasoh,  by  reason  of  this  Increased  vol- 
ume and  tbe  new  channels  through  which  it 
passes  to  tbe  river  bed,  and  the  natural 
erosive  action  of  the  river  Itself,  there  is  car- 
ried in  suspension  great  quantities  of  sUt, 
sand,  and  general  debris.  When  this  water, 
highly  Impregnated  with  soils,  Is  obstructed, 
the  creation  of  dead  water  upstream  from 
the  obstruction  causes  a  deposit  of  tbe  sol- 
ids held  In  suspension,  and  this  d^>oslt  takes 
place  in  the  order  of  tbe  specLflc  gravity  of 
tbe  substances  carried. 

It  Is  generally  conceded  by  all  authorities 
on  the  subject  of  hydraulics 'that  the  rule 
sought  to  be  applied  by  appellants  bere  Is 
one  whlcb  1b  att^ded  with  uncertainty,  ex- 
cept under  ideal  conditions.  The  rule  Is  not 
strictly  applicable,  except  in  case  of  a  river 
or  canal  of  practically  uniform  width  and 
uniform  slope  in  the  direction  of  the  flow. 

Taking  into  consideration  tbe  testimony  of 
the  witnesses  whose  years  of  experience  and 
opportunity  for  observation  permitted  them 
to  testify  as  they  did  as  to  tbe  cause  of  the 
overflow  being  tbe  dam,  tbe  Jury  was  war- 
ranted in  flndlng,  and  had  sub^antlal  evi- 
dence before  It  upon  which  to  find,  that,  not- 
wlthstandliv  the  testlmmy  at  the  e^wrts 
whose  scientlfltf  Investigation  caused  them  to 
testify  that  it  was  a  physical  ImpossiblUty 
for  the  SpragK  Alconi  ft  Bewley  dam  to  af- 
fect the  flow  at  the  Walker  river  to  such  a 
point  upstream  as  would  cause  the  overflow 
ing  of  respondent's  premises,  ■  the  dam  la 
question  directly  and  Indirectly  brought 
about  the  overflow  and  injury  to  the  premises 
of  respondent.  As  I  have  already  stated, 
tbe  whole  premises,  the  river,  and  the  vari- 
ous dams  and  obstructlonB,  were  viewed  by 
the  court  and  Jury,  and  this  opportunity  for 
observaUon  afforded  the  Jury,  together  with 
the  testimony  of  the  witnesses  as  to  the 
cause  of  the  overflow  which  inundated  the 
premises  of  respondent,  was  sufficiently  sub- 
stantial to  warrant  us  In  applying  the  rule 
that  though  there  may  be  some  conflict  in  the 
evidence  as  to  tbe  agency  which  caused  the 
flooding  of  respondwfs  premises.  Inasmuch 
as  the  general  verdict  of  the  Jury  was  in  ef- 
fect that  it  was  the  obstruction  maintained 
by  appellants,  tbe  flndlng  In  this  respect 
should  not  be  disturbed. 

In.  this  connection  It  may  be  well  to  ob- 
serve that,  In  view  of  the  Issues  Joined  In 
this  case,  It  can  make  no  difference  whether 
the  flood  whlcb  Injured  respondent  was  caus- 
ed as  the  direct  action  of  the  dam  maintain- 
ed by  appellants,  or  whether  the  same  was 
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•caused  by  reason  of  the  filllDg  tip  of  the 
channel  of  the  river  with  sediment  due  to 
the  action  of  appellants*  dam.  The  sediment 
and  sand  deposited  In  the  channel  of  the 
river  may  have  been,  and  probably  was,  an 
Intervening  agency;  yet  if  this  intervenlnir 
agency  was  established  as  the  direct  result 
of  the  act  of  appellants  in  enlarging  and 
raising  the  dam,  and  If  the  action  of  the 
dam,  in  conjunction  with  the  action  of  the 
sediment,  filling  up  the  channel  of  the  river, 
caused  the  river  to  overflow  and  flood  the 
premises  of  respondent,  then,  the  dam  of  ap- 
pellants being  the  first  wrong  done,  the  con- 
sequences, as  well  as  every  intermediate  re- 
sult, such  as  the  filling  of  the  channel  of  the 
stream  with  sand  and  sediment,  or  the  crea- 
tirai  of  Islands  or  bars  or  the  changing  of 
the  current,  are  to  be  considered  In  law  "as 
the  proximate  result  of  the  first  wrongful 
cause. 

It  cannot  dmled  that  there  may  be  oc- 
casions where  the  rule  of  physical  impossi- 
bility would  be  manifest,  and  in  this  respect 
our  attention  Is  directed  to  the  case  of  Low- 
ery  v.  San  Joaquin  A  Kings  River  Canal  & 
Irrigation  Co^  134  Cal.  185,  66  Pac.  225.  Ap- 
pellants, In  their  brief  and  oral  argument, 
lay  much  stress  upon  the  force  and  effect  of 
this  decision  as  b^hig  applicable  to  the  case 
at  bar,  but  there  are  vital  diatingnlshlng 
features.  In  the  Lowery  Case,  snpra,  the 
land  inundated  was  low,  and  part  of  It  was 
designated  as  swamp  and  overflow  land.  Be- 
fore the  erection  of  the  dam  in  the  San 
Joaquin  river,  it  bad  been  constantly  sub- 
jected to  overflow  in  wet  seasons.  In  that 
cas^  It  appears,  there  was  &  total  absence 
of  any  direct  evldoice  that  defendant's  dam 
caused  the  overflow  complained  of.  That  It 
was  a  physical  impossibility  for  the  dam 
complained  of  to  have  caused  the  overflow  In 
that  case  was  testified  to  by  experts  pro- 
duced by  the  defendant  company,  and  was 
practically  admitted  by  the  expert  ottered 
on  behalf  of  plaintiff.  The  court  in  its  de- 
cision especially  comments  on  the  fact  that 
plaintUTa  expert  not  only  admitted  the  In- 
snfflciaicy  of  his  data,  but  nowhere  testi- 
fied that  the  dam  did  affect  or  coald  have 
affected  the  watm  of  Four  Tiee  slough, 
the  channel  complained  of. 

^ere  la  another  element  .In  that  case 
which  distinguishes  it  from  the  case  at  bar. 
We  find  In  the  decision  the  statonent: 

'*For  more  than  five  years  prior  to  the  flooding 

of  plnlntiff's  land,  the  dam  was  continuously 
maintained  at  its  present  height." 

Moreover,  that  case  presented  facts  which 
established  without  conflict  that  plaintiff's 
land  was  constantly  subject  to  overflow  at 
high  water.  In  my  Judgment,  the  case  af- 
fords nothing  that  would  assist  us  in  the 
solution  of  the  problem  at  bar. 

Nor  are  we  afforded  any  assistance  by  the 
case  of  Hoffman  t.  Tuolumne  County  Water 
Co.,  10  CaL  418,  referred  to  in  appellants' 
brief. 


It  is  the  contention  of  appellants  that  In- 
asmuch as  they  and  their  predecessors  had 
the  legal  right  to  construct  and  maintain  the 
ditch  known  as  the  Spragg,  Alcorn  &  Bewley 
dam,  and  to  erect  and  maintain  the  dam  and 
divert  the  waters  for  the  purpose  of  Irriga- 
tion, they  cannot  be  held  liable  In  this  case. 
They  further  contend  that  no  direct  trespass 
being  alleged,  and  there  being  no  allegation 
that  the  dam  directly  overflowed  the  land, 
they  can  be  held  liable  only  In  case  of  neg- 
ligence; they  contend  further  that  no  negli- 
gence was  established  by  the  evldrace^  bmca 
no  liability  attaches. 

The  general  rule  applicable  to  this  phass 
of  appellants'  contention  is  that  every  man 
has  a  right  to  have  the  use  of  the  flow  of 
water  In  its  natural  chann^  in  his  own  land. 
In  using  It,  however,  the  owner  must  so  dl< 
vert  the  water  and  so  apply  It  as  to  wortc 
no  material  Injury  or  annoyance  to  his  neigh- 
bor, either  above  or  below  him.  It  is  the 
duty  of  a  party  erecting  an  obstructlMi  in  a 
natural  stream,  ei^«clally  where  there  are 
adjoining  owners  whose  lands  and  premises 
ml^t  be  subject  to  new  conditions  arisfng 
In  the  stream  by  reason  of  his  obstruction,  to 
notice  not  only  the  effect  of  his  obstruction 
at  the  time  of  Its  erection,  but  Its  effect  at 
all  seasons  of  the  year.  Where  It  Is  a  known 
fact  that  the  flow  and  quantity  of  water  hi 
a  stream  vary  with  the  seasons  of  the  year 
— the  spring  bringing  its  freshets,  and  the 
fall  bringing  Its  scarcity  of  water — such  con- 
dition should  be  expected  and  anticipated  by 
one  seeking  to  obstruct  the  flow.  It  has  been 
held  by  eminent  authority  that  it  is  the  duty 
of  me  who  attempts  by  means  of  a  dam  or 
obstruction  to  impoand  the  flow  of  a  stream 
to  calculate  the  probable  effects  of  the  dam 
in  the  several  seasons  of  the  year  on  the 
property  of  his  neighbor  above,  as  w^  as  be- 
low, Ills  obstruction.  "A  ne^ect  to  use  the 
necessary  precaution,"  says  the  court  In 
V.  McClintodc  9  Watts  (Pa.)  IIA,  34  Am.  Dec 
607,  "or  a  mlBoalcnlatlfm  of  its  ^ects,  where 
it  worths  an  injury  to  another,  may  be  com* 
pensated  in  damages."  And  the  court,  in 
this  respect,  further  lays  down  the  rule: 

"When,  however,  the  injury  arises  from  eauaei 
which  might  have  been  foreseen  and  avoided,  u 
in  the  coses  of  ordinary  periodical  freshets,  ft 
is  but  right  that  be  whose  superstructure  is  the 
immediate  cause  of  the  mischief  should  bear  the 
loss.  In  that  case  there  is  the  concarrence  of 
negligence  with  the  act  of  Provideace,  which,  aa 
it  IB  seen,  is  the  criterion  of  UabUity." 

To  the  same  effect  we  flnd  the' cases  of 
McCoy  V.  Danley,  20  Pa.  85,  67  Am.  Dec.  680; 
Talbot  et  aL  v.  Whipple,  7  Gray  (Mass.)  122. 

In  the  case  of  Hagge  et  al.  T.  Kansas  City 
S.  Ry.  Co.  (C.  C.)  104  Fed.  391.  certain  pUlngs 
used  by  the  railway  company  In  the  con- 
struction of  its  bridge  across  a  water  course 
were,  after  the  completion  of  the  bridge,  cot 
off  and  left  at  such  height  above  low-water 
mark  as  to  occasion  an  accumulation  of  de- 
bris which  obstructed  the  natural  current  of 
the  river  and  thereby  caused  the  water  to 
run  over  the  natural  bank  mto  adjoining 
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lands:  The  act  of  the  railway  company  In 
so  cutting  off  and  leaving  the  pilings,  with 
the  consequent  damages,  was  held  to  consti- 
tute iiesltgence.  In  that  case,  the  court,  hav- 
Ing  the  matter  oader  conslderatlim  on  demur- 
KBTt  said: 

"If  tUe  defendant  is  maintaining  such  noi- 
■ance.  and  thfa  ocearioni  the  overflow  of  the  wa- 
ter, flooding  tiM  complainants'  land,  and  Injur- 
ing the  crops,  it  presents  groond  of  action." 

To  tbe  same  effect  Is  tbe  case  of  Brisk  r. 
Ballway  Co.,  17  Ho.  App.  1T7. 

In  the  case  of  Hardin  t.  Ledbetter,  lOS  N. 
a  90,  0  &  E.  641,  It  was  held  that  where 
the  owner  of  a  mtlldam  removed  tala  obstmc- 
tlon,  thereby  canalng  the  accnmulatlMi  of 
mnd  and  debris  to  pass  downstream  and  fill 
op  the  mlllpond  of  anothw  to  audi  an  ex* 
tent  as  to  back  tbe  water  to  the  injury  of  the 
party  who  removed  his  obstmctlon,  the  lat- 
ter conld  recoTer  damages  caosed  by  ^e 
backwater. 

To  the  same  effect,  we  find  the  case  of 
Cowles  V.  Kidder.  24  N.  H..864,  57  Am.  Dec. 
287. 

In  tbe  case  of  Clioe  v.  Baker.  118  N.  G. 
780.  24  S.  B.  516,  It  was  held  that  If  a  dam 
and  pond  in  a  stream  were  the  direct  cause 
of  the  Injury,  although  such  injury  was  ag- 
gravated by  other  causes  over  which  be  had 
no  control,  the  defendant  would  still  be  lia- 
ble. And  tbe  same  Is  the  holding  of  the  court 
In  SUte  V.  Holman,  104  N.  0.  861,  10  S.  E. 
768. 

This  mie  Is  especially  applicable  to  the 
case  at  bar,  Inasmnch  as  the  record  tends  to 
establish  that  the  Spragg,  Alcorn  &  Bewley 
dam  caused  the  bed  of  the  river  to  be  flilled 
with  sUt  and  debris  which  formed  bars  and 
Islands,  which  In  turn,  as  a  natural  conse- 
quence, affected  the  flow  of  the  stream.  The 
formation  of  these  bars  and  Islands  Is  estab- 
llstaed  not  only  by  the  testimony  of  many 
witnesses,  but  by  the  photographs  admitted 
in  evidence  and  found  in  the  record  of  the 
ease. 

In  his  work  on  Waters  and  Water  Rights, 
Mr.  Famham  says: 

"The  riparian  owner  is  not  bound  to  ke«p  tbe 
channel  of  the  stream  free  from  debris  which 
n-ay  And  Its  way  there  natarally,  and  is  not  lia- 
ble for  injury  to  upper  property  owners  by  tlie 
fact  that  Its  accumulation  in  the  stream  sets 
the  water  back  over  the  boundary  line.  But.  In 
erecting  artificial  stmctores  in  or  across  the 
stream,  he  Is  bound  to  take  notice  (rf  the  liabil- 
ity of  such  material  to  be  impeded  by  the  ob- 
B6>action  and  bo  become  a  menace  to  upper  prop- 
erty, and  he  will  be  liable  in  case  he  btii1d»  hm 
structure  in  such  a  way  that  it  will  necessarily 
cause  drifting  material  to  dam  the  water  back, 
or  in  case  he  fails  to  remove'  the  material  after 
he  sees  that  it  is  being  piled  up  so  as  to  form 
a  dam."  Famham  on  Waters  and  Water 
Bights,  vol.  2.  S  570. 

Tbe  assertion  of  the  teamed  author  in  this 
respect  Is  supported  by  eminent  authority. 
I  deem  it  especially  applicable  to  tbe  condl- 
tioDS  presented  by  the  record  in  this  case, 
for,  as  I  have  already  stated,  the  obstmctlon 
Id  the  Walker  river  known  as  the  Spragg, 
Alc<»ii  &  Bewley  dam  was  In  tbe  flrEit  In- 
U8P.-87 


stance  bnt  a  slight  obstractlon,  thrown  par- 
tially across  the  bed  of  the  stream.  As  years 
passed,  the  ditch  known  as  the  Spra^,  Al- 
cora  &  Bewley  ditch,  into  which  the  dam 
was  intended  to  divert  the  water,  filled  more 
or  less  with  sediment  and  debris,  and,  as  such 
condition  progressed,  the  dam  in  qnestlon 
was  raised  and  enlarged,  and  its  effect  was 
to  impound  such  sUt  or  sediment  or  dfibrls 
as  naturally  passed  down  the  channel,  thus 
filling  np  tbe  natural  bed  of  the  river.  We 
find  the  doctrine  asserted  here  supported  by 
abundance  of  authority.  Blizzard  v.  Dan- 
ville, 175  Pa.  479,  34  AtL  846;  Ames  v.  Dor- 
set Marble  Co.,  64  Vt.  10,  23  Atl.  857 ;  Schuyl- 
kill Navigation  Co.  v.  UcDonoogb,  33  Pa.  73 ; 
Athens  Mfg.  Co.  v.  Bucker,  80  Qa.  291,  4  S. 
B.  885;  Eroeger  v.  Twln  Buttes,  13  Ariz. 
348, 114  Pac.  653.  Ann.  Cas.  1913E,  1229.  We 
are  referred  to  the  cases  oti  Fleming  v. 
Lockwood,  86  Mont  384,  92  Paa  962,  14  U 
E.  A.  (N.  S.)  628,  122  Am.  St  Rep.  875,  13 
Ann.  Gas.  263;  Proctor  v.  Jennings,  6  Nev. 
83,  8  Am.  Rep.  240;  Lapham  v.  Curtis,  6  Vt 
376.  26  Am.  Dec.  810;  Hoffman  t.  Toolnmne 
County  Water  Co.,  supra. 

While  the  mle  laid  down  by  the  courts  In 
these  cases  might  be  applicable  to  a  different 
set  of  circumstances  than  those  presented  In 
the  record,  nevertheless  It  has  been  held  in 
many  cases  that  a  direct  injury  may  result 
and  be  actionable  from  the  construction  of 
a  dam  across  a  stream  by  which  the  stream 
Is  caused  to  be  filled  with  sand  and  to  over 
flow  tbe  promisee  of  upper  landowners. 
Avery  V.  Vermont  Electric  Co.,  76  Vt  286, 
64  AU.  179,  69  U  R.  A.  817.  and  note,  98  Am. 
St  Rep.  818;  Wlnchell  t.  Clark,  68  Mich. 
64,  86  N.  W.  007;  Morris  v.  Commander,  25 
N.  O.  510;  Haas  v.  Choussard,  17  Tex.  588; 
Masonic  Temple  Aas'n  v.  Banks.  94  Va.  695. 
27  S.  EL  490 ;  Miller  v.  Stowman,  26  Ind.  145 ; 
Coloney  et  al.  v.  Farrow,  91  Hun,  82,  36  N. 
Y.  Supp.  164;  Junction  City  Lumber  Co.  v. 
Sharp,  02  Ark.  538,  123  S.  W.  370;  Moffet 
V.  Brewer,  1  G.  Greene  (Iowa)  348;  Hill  v. 
Ward,  2  Gllman  (7  111.)  285 ;  Brown  v.  Bow- 
en,  30  N.  Y.  510,  86  Am.  Dea  406;  Broadway 
Mfg.  Co.  V.  Leavenworth  T.  B.  B.  Co.,  81 
Kan.  616,  106  Pac.  1034.  28  L.  B.  A.  (N.  S.) 
166,  and  note. 

The  prevailing  opinion  holds  as  error  tbe 
action  of  the  trial  court  In  permitting  wit- 
nesses to  give  their  opinions  as  to  what  caus- 
ed the  river  to  fill  with  sand  and  as  to  what 
caused  the  overfiow  on  tbe  McLeod  land; 
and  appellants  direct  our  attention  to  the  tes- 
timony of  respondent's  witnesses  Harry  B. 
Warren,  William  Rallens,  Cbaries  T.  Mar- 
tin, T.  G.  Nlchol,  G.  H.  Baker,  J.  C.  Mills, 
Frank  Feigeuspan,  James  Nlchol,  Cbas.  Mc- 
Leod, G.  B.  Waldo,  and  Angus  McLeod.  The 
first  objection  raised  to  this  class  of  testi- 
mony Is  that  none  of  these  men  bad  any  par- 
ticular scientific  training  or  Instmctlon  on 
the  subject  of  hydraulics  or  the  effect  of 
dams  upon  the  current  of  streams  or  the  de- 
posit of  sand  and  sediment  in  streams.  It 
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la  asseited  by  appellants  tliat  while  some  of 
these  witnesses  were  more  or  less  conversant 
with  this  particular  dam  and  the  river  and 
the  McLeod  ranch,  and  were  in  a  positioa  to 
observe  what  took  place,  others  did  not  know 
the  fall  or  grade  of  the  water  through  which 
the  river  flowed,  and  were  not  present  when 
the  river  overflowed  and  did  not  know  where 
It  overflowed,  and  were  not  familiar  with 
other  obstructions  between  the  point  of  over- 
flow and  the  Spragg,  Alcorn  &  Bewley  dam. 

To  the  witness  Harry  Warren  was  pro- 
pounded this  questi<»i: 

"Q.  What  is  or  was  the  cause  of  the  river  Ail- 
ing there  with  debris  as  yon  have  described  it 
above  the  Spra^,  Alcorn  k  Bewley  dam  in  the 
river  to  thepoint  yon  have  described?  Mr. 
Treadwdl:  we  object  on  the  ground  that  it 
calls  for  the  conclusion  of  the  wTtQess,  and  not 
for  any  fact;  and  it  takes  from  the  jury  the 
determmation  from  the  facts  of  the  ultimate 
guestion  in  the  case.  We  object  on  the  further 
ground  that,  in  as  far  as  it  aaks  for  the  opinion 
of  the  witness,  the  witness  has  not  qualified  and 
is  not  shown  to  be  an  expert  on  any  subject  that 
would  permit  him  to  give  bis  opinion  to  the 
jury.  The  Ckiurt:  Geutl«nen,  before  the  noon 
recess  I  made  a  ruling  on  the  matter  of  the  ad- 
missibility of  certain  testimony  here,  which  I 
have  been  considering,  and  which  i  now  re- 
tract, owing  to  the  fact  that  this  witness,  Mr. 
Warren,  has  shown  himself,  to  the  satisfaction 
<^  tbe  court,  by  his  testimony  to  be  an  expert. 
His  knowledge  and  experience  during  the  14 
years  that  he  has  lived  on  or  near  the  Walker 
river,  and  his  familiarity  with  tbe  river,  dam, 
ditches,  and  sloughs,  concerning  which  his  testi- 
mony has  t>een  given,  has  sufiSciently  qualified 
him  to  give  evidence  as  to  the  filling  of  the  river 
with  sand.  Tbe  rale  of  law  is,  where  one  is 
qualified  to  testify  to  certain  fiicts,  be  may  give 
his  opinion  as  an  expert  There  are  certain 
facts  which  the  witness  is  supposed  to  have  pe- 
culiar knowled^  of,  and  for  uiat  reason  the  ob- 
jection is  overruled." 

Tbe  witness  William  Rallens  was  inter- 
rogated, over  the  objection  of  appellants,  as 
to  the  cause  of  the  sand  and  sediment  in  the 
river,  and  as  to  what  caused  the  river  to 
overflow  Its  bank&  The  record  is  as  follows: 

"Q.  Do  you  know  how  the  water  of  the  river 
came  to  overflow  on  those  pieces  along  the 
randi,  as  you  describe  it?  A.  I  do.  Q.  What 
was  the  cause  of  tbe  overflow  on  the  McTjeoo 
place?  A.  By  building  up  the  dam,  causing 
sand  and  sediment  in  the  river,  and  causing  the 
river  to  overflow  its  banks.   Q.  What  dam  do 

Jou  r^er  to?  A.  The  Spragg-Bewley-Alcom 
am." 

The  witness  Charles  T.  Bbittn  was  Inter- 
rogated: 

"Q.  What  was  the  canse  of  the  damage  to  the 

land?  A.  Well,  the  cause  was,  the  river  bed 
was  full  of  sand,  and  tbe  water  had  to  flow  out 
some  place.  Q.  Do  you  know  the  cause  of  the 
fining  of  the  river  with  sand?  A.  Tes.  Q. 
Mow.  what  was  tbe  cause?  A,  Well,  from  my 
experience  bdng  on  that  river,  I  know  that 
dams  cause  the  sand  to  form  in  tbe  river.  Q. 
Mow,  as  to  this  place,  the  particular  place 
known  as  tbe  McLeod  place,  what  particular 
dam  do  you  have  reference  to  as  having  caused 
the  deposit  of  sand?  A.  I  have  reference  to 
the  Spragg-Bewley-Alcorn  dam." 

The  witness  T.  O.  Nidiol  was  Interrogated, 
and  testifled: 

"Q.  Do  you  know  what  caused  the  deposit  of 
sand  in  tne  channel  of  the  river  above  the 
Spragg-Bewley-Alcom  dam?  A.  Yes.  Q.  What 
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was  tbe  cause  of  the  deposit  of  sand  in  tbe 

channel  of  tbe  river  above  tbe  dam,  and  op  as 
far  as  the  ford  at  the  McLeod  house?  A.  Tbe 
dam,  tbe  Spragg-Bewley-Alcom  dam.  Q.  Do 
you  know  what  caused  the  overflow?  A.  The 
river  not  having  capacity  to  can?  the  wattr. 
Q  Why  didn't  it  have  the  capacity?  A.  The 
nver  filling  up  with  sand." 

Tbe  witness  Q.  H.  Baker  was  Interrogated, 
and  testified  as  follows: 

"Q.  Do  you  know  what  effect  tbe  building  of 
these  bruw  dams  has  upon  the  bed  of  the  riv- 
er above  the  dams?  A.  I  do.  Q.  What  is  that 
effect?  A.  Natorally  fills  the  bed  of  the  river 
v-itb  sand.  A  dam  would  not  stay  there  if  you 
don't  get  sand  piled  up  to  hold  it  there  when 
high  water  came.  Q.  Take  a  dam,  say  from 
six,  seven,  or  seven  and  one-half  feet  in  ndgfai, 
how  far  will  the  sand  back  up  back  of  the 
dam,  in  the  river  l>ed,  in  course  of  time?  A.  A 
dam  six  or  seven  feet,  down  in  tbe  valley  where 
there  is  not  mudi  fall,  will  probably  back  sand 
for  two  miles." 

At  another  place,  later  on,  the  witness 
was  Interrogated  and  testifled: 

"Q.  Now,  then,  do  you  know  what  caused  the 
damage  to  the  McLeod  ranch?  A.  Tea.  Q. 
What  was  the  cause?  A.  The  carrying  capaci^ 
of  the  river  was  so  filled  up  with  the  o^Im^s  and 
sand  that  tbe  sand  overflowed  Its  banks.  Q. 
Then,  as  a  matter  of  fact,  it  was  simply  because 
the  canying  caparity  of  the  river  was  lessened 
by  means  of  thu  filling  yon  Boeak  of?  A.  Yes. 
Q.  What  was  it  that  lessenea  it,  this  carrying 
capacity?  A,  My  judgment,  this  dam  put  in  the 
river  filled  it  up.  Q.  Which  one  do  you  have 
reference  to?    A.  Spragg-Bewley-Alcom  dam." 

Tbe  witness  J.  C.  Mills  was  interrogated, 
and  testifled: 

"Q.  Mow,  then,  do  you  know  what  caused  the 
ssnd  to  fill  in  the  river  at  or  near  the  headgate 
of  the  Merritt  ditch?  A.  Yes.  Q.  Now,  then, 
wbat  was  the  cause  of  the  sand  gathering  in 
and  filling  in  the  river  bed?  A.  It  was  the 
Spragg-Bewley-Alcom  dam.  Q.  Do  yon  know 
the  cause  of  this  overfiow  of  the  McLeod  randt! 
A.  Yea.  Q.  Now,  then,  what  was  the  cause? 
A.  The  reason  of  the  overflow  was  the  channel 
of  the  river  was  plumb  full  of  sand  and  sedi- 
ment. There  was  no  room  for  tbe  water  in  tbe 
old  chann^,  and  it  bed  to  get  away  some  places 
Q.  Do  you  know  the  cause  of  the  filling  of  this 
sand  in  the  river,  as  yon  described  it?  A.  Yes. 
Q.  Wbat  was  the  cause?  A.  The  Spragg-Bew- 
ley-Alcom dam." 

The  witness  Frank  Felgenspan  was  Inter- 
rogated, and  testifled: 

"Q.  Wbat  was  the  cause  of  the  river  filling 
so  with  sand  at  that  point  near  tbe  head  of  the 
Merritt  dltdi  above  and  below?  A.  Hie 
Spragg-Bewley-Alcom  dam.** 

The  witness  3.  B.  Olgnoox  was  Interrogatr 
ed,  and  testifled: 

"Q.  Do  yon  know  wbat  caused  the  overflow 
on  the  ranch  as  you  found  it?  A.  Yes.  Q- 
Wbat  was  the  cause?  A.  The  dam.  Q.  Nov, 
if  you  know,  I  wish  yon  would  explain  to  the 
jui7  what  effect  that  dam  had  npon  the  river, 
and  why  it  caused  the  overflow?  A.  The  dsm 
checked  the  flow  of  the  water,  causing  a  de- 
posit of  sand  gradually  to  fill  up  the  bed  of  tbe 
river  and  channeL" 

The  witness  Charles  A.  McLeod  was  In- 
terrogated, and  testifled : 

"Q.  Do  you  know  what  effect  the  building  of 
that  dam,  as  yon  have  described  it,  has  had  np- 
on  the  bed  of  the  Walker  river?  A.  I  da  Q. 
What  was  that  effect?  A.  Had  the  effect  of 
filling  the  river  with  sand.  Q.  How  far  up  the 
river,  if  you  know,  has  this  dam  caused  th* 
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rtrar  to  fill  wiOi  sand?  A.  ITp  is  the  Deishbor- 
hood  of  the  bouse.  Q.  NoWi  then,  do  yoa  know 
the  cause  of  the  overflow  and  damase  to  the 
McLeod  ranch,  and  crops  growing  on  It?  A. 
Yes.  Q.  What  was  the  cause?  A.  The  Spragg- 
Bcwley-Alcom  dam." 

The  witness  G.  B.  Waldo  was  Interrogat- 
ed, and  testified: 

"Q.  Do  yoa  know  what  hronght  about  this 
change  in  the  condition  of  the  river  at  that 
point,  near  the  Sprogg-Bewley-Akom  ditch,  aa 
you  saw  it  in  1906  or  1006?  A.  Yes,  I  know. 
Q.  What  waa  the  cause?  A.  The  cause  was 
by  patting  the  dam  in;  Q.  Describe  the  effect 
of  that  dam  on  the  bed  ti  the  river  above  the 
dam  through  the  HcLeod  place?  A.  TOey  put 
a  dam  in  the  river,  and  it  may  back  up  for  a 
quarter  of  a  mile;  if  you  keep  building  the  dam 
ap.  It  will  beck  for  a  quarter  of  a  mile  until  the 
current  stops  running,  and  this  works  on  the 
river  for  a  quarter  of  a  mile  or  more,  and  then 
it  fills  the  tmannel  of  the  river  with  sand  aud 
sediment  Q.  Do  yoa  know  what  caused  the 
overflow  of  the  McLeod  place?  A.  Yes.  Q. 
What  was  the  cause  of  the  overflow  of  the  Mc- 
Leod place,  as  yoa  found  it  when  you  were 
there?  A.  By  th^  dam  being  put  in  and  mak- 
ing tbe  channel  of  the  river  smaller  and  shal- 
lower." 

The  respondent  Angus  McLeod,  being  In- 
terrogated as  to  the  cause  that  brought 
about  tbe  flooding  of  Us  premises,  said : 

"Well,  I  had  better  not  say,  I  might  not  know, 
but  I  do  know  that  it  was  caused  by  this  dam 
ia  the  river,  I  am  positive;  I  know  what  it  was; 
evetj  one  of  than  Imow  that  the  dam  cansed  the 
riror  to  AH  np  and  overflow." 

Whatever  might  be  observed  with  refer- 
ence to  the  IndMdnal  witnesses  whose  tev* 
timony  is  as^gned  as  error,  tiiere  are  cer* 
tain  facts  disclosed  by  the  record  applicable 
to  all.  It  is  the  contention  of  respondent 
that  these  witnesses  were  fnlly  qnallfled  as 
experts.  It  is  snfficient  to  say,  however, 
that  each  one,  according  to  the  record  be- 
fore ns,  appears  to  have  been  more  or  less 
familiar  with  the  Walker  river,  Its  nature 
and  ordinary  action,  familiar  with  the  dam 
known  as  the  Spragg,  Alcorn  &  Bewley  dam, 
and  familiar  with  the  land  and  premises  of 
respondent  overflowed  or  Inundated  by  the 
waters  of  tbe  Walker  river.  Moreover,  It 
ts  disclosed  by  the  record  that  each  of  these 
witnesses  had  more  or  less  experience  In  the 
constmction  and  use  of  dams  In  this  par- 
ticular locality,  and  In  -this  particular 
stream,  and  had  by  reason  of  their  experi- 
ence in  this  respect  acquired  at  least  some 
knowledge  of  the  nature  of  the  stream  nod 
its  habits,  or  what  It  ordinarily  did  In  the 
way  of  depositing  sand,  silt,  or  sediment 
above  obstructions  thrown  across  it  or  placed 
so  as  to  affect  Its  current  Moreover,  each 
<me  of  these  witnesses,  according  to  the  rec- 
ord, had  been  present  on  end  about  the  Mc- 
Leod ranch  and  premises  at  the  time  of  tbe 
floods  complained  of  and  had  observed  the 
action  of  the-Spra^,  Alcorn  &  Bewley  dam 
on  the  Walker  river  during  the  flood  sea- 
sons. 

The  matter  elicited  by  the  interrogatories 
and  the  answers  given  were  in  each  Instance 
with  reference  to  the  subject  about  which 


the  witnesses  had  qnallfled  themselves,  by 
more  or  less  observation  and  experience,  to 
testify.  The  weight  of  the  testimony  and 
its  significance  were  In  each  Instance  matters 
for  the  jury.  The  reception '  or  entertain- 
ment of  sncb  testimony  has  by  some  au- 
thority been  regarded  as  a  matter  largely 
within  tbe  discretion  of  the  trial  court. 
Spring  Go.  T.  Edgar,  99  D.  8.  645»  25  L.  Ed. 
487. 

I  am  favorably  inclined  to  the  doctrine 
set  forth  in  the  case  of  Hand  v.  Catawba 
Power  Co.,  90  S.  0.  267,  73  S.  E.  1S7,  where- 
in the  court  considering  a  matter  analogous 
to  tbe  one  at  bar,  said : 

"The  court  allowed  plalntifTs  wltoesses,  who 
were  not  experts,  but  who  had,  for  many  years, 
known  and  observed  plaintiff's  water  power,  and 
were  familiar  with  the  creek  and  the  surround- 
ing country,  and  had  observed  the  results  of 
freshets  in  the  creek  and  river,  to  express  their 
opinion  that  defendants  dam  caused  plaintiff's 
injury.  The  defendant  contends  that  the  ruling 
was  erroneous.  Tbe  rule  is  well  settled  that, 
when  the  matter  or  thing  to  which  the  evidence 
relates  cannot  be  reproduced  or  clearly  describ- 
ed to  the  jury,  the  witness,  though  not  an  ex- 
pert moy  gi^e  his  opinion,  after  stating  the 
facts  and  circumstances  upon  which  it  is  based.' 

This  docblne  Is  also  sniqported  br  ded- 
8i<ms  In  the  case  of  Seiblea  v.  Blackwell,  1 
McMul.  (S.  G.)  66;  Jones  v.  FoUer,  19  S.  C. 
66*  45  Am.  Bep.  761;  Ghemlcal  Ga  t.  Kir- 
ven,  57  B.  G.  445.  85  8.  EL  745. 

The  discretion  which  may  be  exercised  by 
the  trial  court  In  determining  the  admlsslbii- 
ity  of  such  testimony  warrants  a  court  of 
review  in  refusing  to  disturb  its  determina- 
tion, unless  tbe  record  discloses  manifest  er- 
ror on  the  part  of  the  trial  court  and  preju- 
dice resulting  therefrom. 

Opinloos  of  witnesses  familiar  with  given 
premises,  or,  as  in  this  case,  with  a  given 
stream  and  tbe  territory .  through  which  It 
flows,  are,  we  think,  at  least  as  certain  where 
such  witnesses  have  had  an  opportunity  to 
observe,  and  their  testimony  shows  them  to 
be  qualified  and  dlsdoses  no  bias,  as  are 
measurements  taken  on  the  ground  either  be- 
fore or  after  the  occurrence  of  a  given  in- 
cident such  as  the  sudden  overflowing  of 
premises  during  a  flood  season.  Especially 
is  this  true  where  each  incident  and  the 
phenomena  attending  it  are  Impossible  of 
reproduction.  Hand  t.  Catawba  Power  Co., 
supra ;  McLeod  v.  Lee,  17  Nev.  122,  28  Pat 
124.  It  has  been  held  that  witnesses  who 
qnallfled  as  to  having  Jiad  tbe  experience 
may  properly  testify  as  to  the  effect  produc- 
ed by  a  given  cause  with  tbe  nature  and  sur- 
roundings of  which  tbe  witnesses  are  cog- 
nizant  Byan  v.  Manhattan  Big  Four  Min. 

Co.,  88  Nev. .  ,  146  Paa  907.   Learning  of 

technical  training  are  not  always  essential 
elements  of  qualification  to  warrant  a  court 
in  receiving  the  testimony  of  a  witness. 
There  Is  no  fixed  or  invariable  rule  estob- 
lisbed,  by  which  a  trial  court  shall  determine 
the  exact  degree  and  amount  of  knowledge, 
experience,  or  skill  an  expert  shall  possess 
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before  pennittlnf  him  to  testify.  Gancallen 
T.  Gceur  d'Alene  St  St  J.  T.  Co.,  IS  Idabo, 
444,  98  Pac.  622,  16  Ann.  Cas.  644. 

It  has  been  well  stated  tbat  facts  testified 
to  b7  witnesses  are  to  a  large  extent  conclu- 
sions. A  witness  sees  a  thing  done  or  a  cer- 
tain act  performed;  he  has  seen  the  thing 
done  and  the  act  performed  many  times  be- 
fore; he  has  had  opportunity  and  occasion 
for  observation;  his  testimony  as  to  what 
caused  or  brooght  about  the  thing  performed 
or  the  act  done,  although,  strictly  speaking, 
it  is  a  conclusion,  la  not  Inadmissible. 

A  man  who  llres  in  the  yldnlty  of  a  moun- 
tain stream,  and  who  has  had  experience  In 
the  way  of  conatracting  dams  In  that  stream 
fbr  the  purpose  ot  diverting  water  Into  ditch- 
es, and  knows  the  nature  of  that  stream  aa 
being  one  that  carries  great  quantities  of  sUt 
and  dfibrls  during  flood  season,  and  has  had 
occaidon  to  observe  that  the  result  of  his  ob- 
struction placed  in  the  stream  is  to  Impound 
and  hold  large  quantities  of  this  silt  and 
dflttrls,  Is,  we  think,  eminently  qualified  to 
testify  with  referrace  to  this  subject  and 
the  causes  that  bring  aboiU  certain  condi- 
tions. 

The  prevailing  ox^nion  lays  stress  qu  tbe 
tact  that  the  testimony  offered  in  support  of 
appellants  contention,  was  elicited  from  ex- 
perts and  engineers  trained  in  hydraulics, 
and  pays  a  flattering  tribute  to  one  of  these 
as  being  now  chalrmsn  ot  the  Fourth  section 
board  under  the  Interstate  Commerce  Com- 
mission, and  then  goes  oa  to  say: 

"In  opposftios  to  tiie  teiittmony  of  defend- 
ants' ensineers  and  the  testimony  of  Mr.  Ham- 
mond (expert  called  in  behalf  of  plamtiCn,  just 
quoted,  is  the  testimony  of  several  ranchers  who 
had  lived  in  the  community  for  a  number  of 
years." 

This  Is  Indeed  a  sublime  comparison. 

The  witnesses  In  this  case,  whose  testimony 
was  objected  to  by  appellants,  were,  accord- 
ing to  their  testimony,  residents  of  Mason 
Valley,  some  of  them  for  many  years,  and 
all  of  them  for  a  length  of  time  which  in  my 
Judgment  warranted  the  court  in  admitting 
their  testimony  to  the  Jury.  The  facts  tes- 
tified to,  BO  far  as  physical  appearances  and 
after  results  were  concerned,  were  all  after- 
wards viewed  by  the  Jury,  and  they  had  op- 
portunity thereby  to  Judge  of  the  credibili- 
ty and  competence  of  these  witnesses  and  to 
come  to  conclusions  for  themselves  as  to 
whether  or  not  the  witnesses  were  correct  In 
their  statements  as  to  the  cause  of  the  In- 
undation. Whether  or  not  there  were  phys- 
ical facts  which  made  the  testimony  of  these 
witnesses  or  the  conclusion  reached  'by  them 
inaccurate  was  a  matter  for  the  Jury  to  de- 
termine; and  they  by  their  general  verdict 
having  determined  the  matter  In  favor  of 
the  plalntUT.  respondent  herein,  their  finding 
in  this  respect,  having  in  my  Judgment  sub- 
stantial evidence  to  support  it»  should  not 
be  disturbed. 

It  Is  asserted  by  appellants  that  the  wit- 
nesses ottered,  by  tbem  at  the  trial  were 


RBPOBTEB  (Nsv. 

men  of  technical  training  and  experts  In  the 

lines  ot  hydraoliCB.  Tills  may  be  true,  bat 
appellants*  argument  In  Uiis  respect  is  made 
to  tbe  wrong  trlbnnaL  It  was  a  matter  tor 
them  to  Impress  on  the  Jury,  whteb  they  no 
doubt  did  present  in  a  manner  In  keeping 
with  the  splendid  ability  of  the  eminent  at- 
torneys for  appellants.  It  was  for  the  Jury 
to  determine,  after  all,  as  to  whldi  ot  these 
witnesses  ttiey  would  bellevft.  lliere  Is  no 
rule,  ot  which  we  are  aware,  tiiat  will  compd 
a  Jury  to  dlsr^rd  or  disbellere  any  cwnpe* 
tent,  material,  relevant  evidence  properly  ad- 
mitted. Verdicts  may  be  arrived  at  on  a 
single  assertlm  made  hy  the  most  bumblek 
Illiterate  individual  aa  against  protound 
BtatCTients  ottered  l^  men  of  technical  train- 
ing. 

Appellants  complain  that  the  witness  whose 
testimony  was  objected  to  were  permitted  to 
testify  positively  as  to  the  cause  of  tbe  over- 
sow of  tlie  Walker  river  on  the  premises  of 
respondent.  This  I  think  Is  well  answered 
In  the  assertion  of  Mr.  Wharton  In  his  wwk 
on  Evidence,  wherein  the  author  asserts  la 
substance  that  an  opinion,  so  far  aa  It  coo- 
sists  of  a  statement  pf  an  effect  produced  on 
the  mind,  becomes  primary  evidence,'  and 
hence  admissible  whenever  the  condltlMi  ot 
things  Is  such  that  it  cannot  be  reproduced 
to  the  Jury.  Hand  v.  Catawba  Power  Co, 
supra. 

In  tbe  case  ctf  People  v.'  Jennings,  262  lU. 
634,  652,  96  N.  E.  1077,  at  page  10S3  (43  U 
B.  A.  (N.  S.I  1206,  1213),  the  court  said: 

"While  it  is  usual  for  expert  witnesses  to  M* 
tify  tbat  they  believe  or  think,  or  in  their  best 
judgment,  tbat  such  and  such  a  thing  Is  true, 
no  rule  of  law  prevents  tliem  from  testiCfins 
positively  on  sucn  subjects.  It  is  for  the  juiy 
to  determine  the  weight  to  be  fivea  to  ueir 
testimony."  Wharton  on  Crimmal  Evidence 
(Sth  l':d.>  {  459 ;  1  Wigmore  on  Evidence,  U 
656-059;  Jones  on  Evidence  ^  Ed.)  J  SOSi 
Ryan  v.  Manhattan  Big  Four  Mining  su- 
pra. 

Mr.  Bogers,  in  his  work  on  Expert  Teetif 
mony  (2d  Bd.  p.  7),  briefly  asserts  the  rule 
as  follows: 

"Tbe  court  must  decide  whether  the  nibjeet- 
matter  to  which  the  testimoDy  relates  is  of  such 
a  nature  as  to  warrant  tbe  introduction  of  opin- 
ion evidence  from  nonprofessional  wito^sea. 
In  deciding  that  question  the  court  will  be  gov- 
erned bj  the  following  principles:  (a)  It  is  cooi- 
petent  for  a  witness  to  state  his  opinion  in  evi- 
dence when  the  primary  facts  on  which  it  is 
founded  are  of  such  a  nature  that  they  cannot 
be  adequately  reproduced  or  described  to  the 
jury,  so  as  to  enable  another  than  tbe  actual 
observer  to  form  an  intelligent  conclusion  from 
them,  (b)  And  when  the  facts  upon  which  the 
witness  is  to  express  his  opinion  are  of  such  a 
nature  that  men  in  general  are  capable  ai  oua- 
prehending  and  understanding  them." 

This  learned  author  quotes  approvingly 
from  the  case  of  Porter  v.  Peqncmnoc  Mfg. 
Co.,  17  Ccmn.  249,  wherein  the-  court.  In  deal- 
ing with  the  question  of  the  admissibility  ot 
the  opinion  of  nonexpert  witnesses,  where 
the  questlfm  was  as  to  the  strength  and  suf- 
ficiency of  a  dam  to  nurtalh  a  quanttCy  of 
water,  said: 
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"They  (the  wItDesses)  had  acquired,  b;  their 
personal  observation,  a  knowledge  of  the  char- 
acter of  the  stream,  and  also  of  the  dam,'  and 
were  therefore  pecaliarly  qualified  to  detcrmioe 
whether  the  latter  waa  sufficiently  strong  .  to 
vithstand  the  former.  The  opinions  pf  eucfa 
peraoDS,  on  a  question  of  this  description,  al- 
tboagfa  possessing  do  peculiar  skill  on  the  sub- 
ject, would  ordinarily  be  more  satisfactory  to 
the  minds  of  the  triers,  than  those  of  sdentiBc 
men,  who  were  personally  unacquainted  with 
the  acts  in  the  case." 

In  th%  case  of  Gonnty  CommlssloDers  r. 
Wise.  71  Md.  43. 18  Atl.  31,  the  Court  of  Ap- 
peals of  Maryland  held,  In  an  action  for 
damages  caaaed  by  the  washing  away  of  a 
bridge  allied  to  hare  been  unskilfully  built: 

"It  is  competent  to  allow  a  witness  to  testi- 
fy, from  his  knowledge  of  the  stream,  extending 
back"  over  a  number  of  years,  "whether  the 
width  of  the  span  and  the  height  of  the  bridge 
were  sufficient  to  enable  the  water  to  pass." 

But  no  ruUi^  on  this  subject  is,  In  my 
Jndgment,  any  stronger  than  that  found  in 
the  dedsloD  ctf  thU  court  in  the  case  of  Mc- 
Leod  r.  Lee,  17  Ner.  103,  28  Pac.  124.  That 
was  a  cam  almost  Identical  to  the  one  at 
bar.  RespcHident  herein  was  also  respondent 
therein.  And  the  rule  asserted  In  that  case 
tB  that  the  obaNTatlons,  judgment,  and  opin- 
ions of  wltnessea  acquainted  with  the  prem- 
ises as  to  the  cause  of  the  overflow  were  as 
certain  and  direct  as  the  measurements  that 
were  taken  opoa  the  ground.  The  rule  as- 
serted by  thU  court  in  McLeod  v.  Lee,  supra, 
1b  dted  by  Mr.  Ib^rs  In  his  woric  on  Ex- 
pert l^wtimony  in  support  at  the  assertion 
that  the  opinions  of  ordinary  nonexpert  wit- 
nesses may  be  received  on  the  que^lon  of 
what  was  the  possible  cause  of  a  given  ef- 
fect: B(«»s  on  Ehcpert  Testimony  (2d  Ed.) 
Pb  1&  The  aasertiott  of  this  court  In  the 
case  of  UcLeod  v.  Lee,  supra,  is  no  less  em- 
lOutte  upon  the  point  in  quesUtm  than  is 
that  of  many  othw  Jurlsdicafms,  to  wit: 
Cninton  T,  Howard,  42  Conn.  204 ;  Indianapo- 
lis Street  Ry.  Ca  v.  Boblnson,  157  Ind.  414. 
61  N.  E.  936 ;  Barry  v.  Farmers*  Mutual  Ins. 
Ass'n.  110  Iowa,  433,  81  N.  W.  690:  Laird  v. 
Snyder,  SO  Mlclb.  404,  26  N.  W.  654;  Ohio 
B.  Go.  V.  Long,  52  lU.  Apg,  670;  White  v. 
Farmers*  Mutual  Fire  Ins.  Ca,  07  Mo.  App. 
BOO,  71  3.  W.  707;  Dwyer  v.  Buffalo  General 
Electric  Go.,  20  App.  Dlv.  124,  46  N.  Y.  Snpp. 
874;  Tirginia-Carollna  Chemical  Ca  v.  Kir- 
Ten,  57  S.  C.  445,  35  S.  B.  745;  Texas  &  P. 
Ry.  Co.  V.  Wooldrldge  (Tex.  Glv.  AW.)  63 
S.  W.  90S ;  Union  Pacific  B,  Co.  v.  Ollland,  4 
Wya  395,  34  Pae  953;  St  Louis  &  S.  F. 
Ry.  Co.  v.  Bradley,  54  Fed.  630,  4  a  G.  A. 
528. 

The  prevailing  opinion  assumes  to  assert 
that  fbese  could  be  no  liability  in  damages 
In  this  case,  even  assuming  that  the  dam 
could  cause  the  depo^tion  of  sand  In  the 
bed  of  a  river  above  the  highest  point  of 
backwater,  for  the  reason  that  dams  In  riv- 
er channels  are  essential  to  Irrigation  in  this 
state,  and  that  the  law  recognizes  Irrigation 
not  only  as  lawful,  but  as  especially  favored. 


and  that  damage  caused  oOierwlse  than 

direct  overflow  Is  such  a  consequential  dam- 
age that  no  liability  in  the  law  exists  there- 
for. 

If  this  assertion  had  any  foundation  either 
in  custom  or  law,  it  would  be  inapplicable 
here.  The  dam  In  question  here  was  not  es- 
sential to  the  ditch,  in  so  far  as  the  original 
purpose  of  that  waterway  was  concerned. 
The  dam  was  only  essential  to  the  forced, 
unusual,  and.  If  I  read  the  record  aright, 
unreasonable  nse  to  which  the  Spra^,  Al- 
corn &  Bewley  dltdi  was  put  In  this  I 
have  reference  to  the  fact,  as  disclosed  by 
the  record,  that  three  dams  were  thrown 
across  the  Spra^,  Alcorn  &  Bewley  ditch  to 
force  the  water  out  of  that  ditch  Into  branch 
ditches  constructed  to  cover  higher  lands, 
and  I  have  reference  to  the  further  fact,  as 
disclosed  by  the  record,  that  the  ditch  which 
was  five  feet  deep  at  its  construction  was,  by 
reason  of  the  new  nse  to  which  It  was  forced, 
fliled  up  with  sediment  and  sand  and  debris 
until  it  was  little  more  than  half  of  Its 
original  dimension.  Tbe  Spragg,  Alcorn  A 
Bewley  dam,  according  to  the  record,  was 
constructed,  not  for  tbe  purpose  of  forcing 
water  into  the  Spragg.  Alcorn  A  Bewley  ditch, 
for  that  was  unnecessary,  inasmuch  as  the 
ditch  originally  took  water  from  the  river 
without  a  dam.  hut  tbe  dam  was  constructed 
to  overcome  the  effect  of  the  filling  up  of 
the  ditch,  brought  about  by  tbe  ob<ructions 
thrown  across  it  and  the  new.  unnatural  use 
which  It  was  made  to  serve. 

Mr.  Famham,  In  his  work  on  Waters  and 
Water  Rights  (volume  2,  i  561),  says: 

"An  action  will  lie  for  peonin^  backwater,  as 
Boon  as  it  interferes  with  a  use  to  which  the 
upper  proprietor  attempts  to  put  his  land,  al- 
though he  was  not  making  such  use  of  tbe  land 
when  the  dam  was  built.  In  order  to  give  the 
upper  owner  a  right  of  action  the  water  must 
be  set  back  over  his  line,  tiecause  neither  the 
erection  of  a  dam  nor  the  ponding  of  tbe  water 
is  a  nuisance  per  se.  So.  It  la  not  the  erection 
of  the  dam  which  gives  the  right  of  action,  but 
the  subseqneot  use  of  it  in  case  It  throws  the 
water  across  the  line." 

The  prevailing  opinion  In  this  case.  In  my 
Judgment,  Is  based  upon  a  false  conception 
of  the  testimony  and  tbe  record  as  it  is  pre- 
sented to  this  court  The  Spragg,  Alcorn  & 
Bewley  ditch  was  originally  constructed  to 
lead  from  the  river  into  what  became  known 
as  the  Spragg,  Alcorn  &  Bewley  slough,  some- 
times, called  the  Mason  slough.  The  latter 
was  utilized  as  a  ditch  by  the  original  con- 
structors. Spragg.  who  originally  construct* 
ed  the  ditch,  testified  that  at  the  time  of  the 
construction  of  his  ditch  the  banks  of  tbe 
river  at  tbe  Intake  of  tbe  ditch  were  ap- 
proximately 7  to  7%  feet  He  testified  that 
it  required  no  dam  to  force  the  water  from 
the  Walker  river  Into  the  ditch.  He  testi- 
fied that  so  great  was  the  flow  of  water 
through  the  ditch  thereafter  that  it  caused 
him  to  be  apprehensive  lest  it  should  Injure 
parties  who  lived  below. 

The  testimony  of  Harzy  Wuren  Is  to  tbe 
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effect  tbat  three  separate  dams  had  been 
thrown  across  the  Spragg,  Alcorn  &  Bewley 
ditch  for  the  purpose  of  supplying  water  to 
three  separate  branch  ditches,  each  one  of 
which  took  the  .water  at  the  height  of  its 
respective  dam ;  the  object  of  this  being  to 
cover  higher  lands.  These  dams  maintained 
in  the  Sprare,  Alcorn  &  Bewley  ditch  raised 
the  level  of  the  water  in  that  ditch  and  so 
forced  it  back  as  to  make  it  necessary  to 
continuously  raise  the  Spragg,  Alcorn  ft  Bew- 
ley dajn  In  the  river. 

Tlie  witness  Harry  Warren  testified  that 
In  1904  and  1905  the  Spragg,  Alcorn  ft  Bew- 
ley dam  had  been  so  raised  and  enlarged  that 
the  water  flowing  over  the  dam  had  a  drop 
of  between  six  and  seyen  feet.  The  wit- 
ness was  interrogated  and  testified: 

"Q.  Can  Tou  describe  the  difference  In  th« 
condition  of  the  river  between  tlie  Spragg,  Al- 
corn ft  Bewley  dam  and  the  head  of  the  Merrltt 
ditch  in  1904,  and  when  you  aaw  it  in  the  years 
preceding — say  14  years  back?  A.  It  was  filled 
up  an  average  of  three  feet,  I  think.  Q.  In 
1904  was  there  any  difference  in  the  river 
above  and  just  below  the  Spragg,  Alcorn  & 
Bewley  ditch?  A.  It  was  higher  above  than  it 
used  to  he  in  the  earlier  d^s,  owing  to  the  bot- 
tom being  filled  up.  Q.  What  do  you  mean  by 
iiigher;  the  sand  in  the  river,  or  the  water? 
A.  The  sand  l>ar  was  higher  atwve  than  below. 
The  sand  was  three  feet  higher  than  below.  Q. 
Then  the  water  ia  level  across  that  dam  and 
had  a  drop  of  three  feet  Jost  over  the  dam?  A. 
Had  a  drop  of  t>etween  six  and  seven  feet  Mr. 
Treadwell:  In  1904?  A.  Yes,  in  1903.  Q. 
How  was  that  in  1905?  A.  It  was  very  near 
the  same,  only  the  drop  of  the  dam  washed  off 
a  little  bit  Q.  Now  in  1904,  at  the  time  you 
bulkheaded  the  Mierritt  ditch,  did  you  notice 
how  much  farther  ap  the  stream  this  filliusr  of 
sand  bad  gong?  A.  Clear  up  atxive  the  Mer- 
rltt ditch,  filled  up  bo  much  made  it  fall  from 
the  river  into  the  Merritt  ditch.  We  would  say 
among  ourselves,  the  high  water  would  come 
again.  Q.  To  fall  from  where  into  the  Merritt 
ditch?  A.  From  the  river,  the  l)ottom  of  the 
river.  Q.  Then  the  sand  had  filled  in  so  much 
that  the  bed  of  the  river  was  raised  almve  the 
head  of  the  Merritt  ditch?  A.  Quite  a  fall. 
We  could  have  taken  the  dam  out  at  the  Mer- 
ritt ditch,  and  it  wonld  have  taken  the  river  at 
that  time." 

The  Merritt  dam,  upon  which  stress  Is 
laid  in  the  prevailing  opinion  as  having  been 
an  agency  in  contributing  to  the  flooding  of 
the  premises  of  respondent,  was  originally 
but  18  inches  high.  It  was  covered  over  with 
the  sand  that  extended  upstream  from  the 
Spragg,  Alcom  ft  Bewley  dfna  as  early  as 
18S4.  It  was  never  used  as  a  dam  after  that 
date.  As  early  as  1885,  it  was  covered  3  feet 
deep  with  the  sand  that  extended  from  the 
Spragg,  Alcom  ft  Bewley  dam.  banks  of 
the  river  In  the  vlrfnlty  of  the  Merritt  dam, 
which  were  originally  approximately  7  feet 
high,  were  In  1904  but  3  feet  high.  These  facta 
are  set  forth  in  the  record  from  the  testimony 
of  Feigenspan,  Warren,  McLeod,  Waldo,  and 
many  others,  and  these  facts  are  supported 
by  the  measurements  taken  by  the  respective 
engineers  who  testified  in  the  case.  May  we 
not  question  how  could  the  Merritt  dam,  cov- 
ered over  by  a  deposit  of  sand  and  sediment 
to  a  depth  of  8  feet  as  early  as  1885,  have 


affected  the  flow  of  the  stream  In  1904?  One 
other  pertinent  question  appeals  to  us  from 
the  record.  In  view  of  the  position  taken  in 
the  prevailing  opinion.  Could  the  Merritt 
dam,  that  had  passed  out  of  existence  as 
early  as  1884,  have  caused  the  deport  of  ^t 
and  sediment  below  or  downstream  from  the 
place  where  it  once  existed?  And  If  this 
must  be  answered  In  the  negative,  then  an- 
other question  appears  to  me  to  be  perti- 
nent: What  caused  the  filling  in  of  the  bed 
of  the  stream  to  a  depth  of  approximately 
3  feet  downstream  from  the  Merritt  dam 
that  had  gone  out  of  existence,  and  between 
the  place  where  it  once  existed  and  the 
Spragg,  Alcorn  ft  Bewley  dam? 

Let  us  apply  the  doctrine  of  physical  Im- 
possibility, the  keynote  of  the  prevailing 
<^Inlon,  to  that  section  of  the  bed  of  the  riv- 
er between  the  place  where  the  Merritt  dam 
once  existed  and  the  Spra^,  Alcom  &  Bew- 
ley dam,  and  let  us  take  the  assertlcms  re- 
lied upon  as  facts  in  the  prevailing  opinion. 
The  prevailing  opinion  assumes  the  distance 
twtween  the  Spragg,  Alcom  ft  Bewley  dam 
and  the  Merritt  dam  to  be  4,000  feet  The 
prevailing  opinion  assumes  the  height  of  the 
Spraggt  Alcom  ft  Bewley  dam  to  be  3%  feet 
The  prevailing  opinion  assumes  the  grade  of 
ISx  river  between  these  two  points  to  be  odc 
foot  to  every  thousand  linear  feet  The  con- 
clusion reached  from  these  assumed  facts  is 
that  the  Spragg.  Alcom  ft  Bewley  dam  could 
not  affect  the  flow  of  the  stream  to  a  point 
farther  np  than  3,500  feet  What  caused  the 
fining  in  of  the  channel  of  the  stream  for  the 
other  SCO  feet?  The  role  relied  npon  In  tbe 
prevailing  (^nlon  asserts  that  tt  was  a  phys- 
ical Impossibility  for  the  Spragg,  Alcom  & 
Bewley  dam  to  acoompllsh  this,  and  y^  the 
record  dlsdoses  that  the  entire  distance  be- 
tween the  two  dams,  or  between  wliere  the 
Spragg,  Alcom  ft  Bewley  dam  actnally  exist- 
ed and  where  the  Uerrltt  dam  aace  existed, 
was  filled  In  and  tbe  bed  of  tbe  river  rdaed 
approximately  S  feet  for  the  entire  distance. 
It  was  BO  filled  in  both  above  and  below  the 
place  where  tbe  Merritt  dam  once  existed 
that  the  Merritt  dam  Itsdf  was  covered  to  a 
depth  of  3  feet  Oar  effort  in  tbis  re^ped^ 
however,  Is  lost,  In  view  of  the  fact  that  tbe 
distances,  dimensions,  and  gra^  asserted  In 
the  prevailing  opinion  are,  as  I  view  It,  an- 
supported  by  the  record. 

The  prevailing  oplnloi  lays  some  stress  oa 
the  fact  that  the  water  which  flooded  the 
premises  of  respondent  flowed  back  into  tbe 
river  some  distance  above  the  Spragg,  AIootb 
ft  Bewley  dam.  This  Is  relied  uptn  as  a 
fact  tending  to  disprove  tbe  effect  of  the 
Spragg,  Alcom  ft  Bewley  dam  on  the  river 
at  the  point  where  the  water  broke  from  tbe 
river  channel.  It  required  but  a  reading  of 
the  record  in  this  case  to  account  for  this. 
The  record  discloses  that  measurements  and 
elevations  taken  establish  that  In  many 
places  ui>8tream  trwi  the  Spragg,  Alcom  ft 
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Bewley  dam  the  banks  of  the  river  were  not 
flooded  by  the  overflow  In  the  years  com- 
plained of,  while  portions  of  the  premises  re- 
mote from  the  river  were  covered  with  water, 
nils  was  dne  to  the  fact  that  the  banks  of 
the  river  were  higher  than  great  portions  of 
the  surrounding  country.  Moreover,  it  re- 
quires but  a  reading  of  the  transcript  in  this 
case,  and  In  fact  a  reading  of  the  briefs  of 
appellants,  to  ascertain  the  fact,  as  estab- 
lished by  measurements  and  levels  taken, 
that  for  some  distance  above  the  place  where 
the  Spragg,  Alcorn  &  Bewley  dam  is  situated 
the  banks  of  the  river,  as  well  as  portions  of 
the  surrounding  territory,  are  higher  than 
the  flooded  portions  of  respondent's  premises, 
and  higher  than  the  greatest  deration 
reached  by  the  flood  waters. 

The  prevailing  opinion  makes  the  assertion 
that  the  Spra^,  Alcorn  &  Bewley  dam  was, 
prior  to  1908,  never  more  than  4  feet  high, 
aad  at  no  subsequent  time  over  6  feet  high. 
Unless  we  are  to  accept  the  testimony  of  one 
witness  as  against  that  of  another,  I  am  un- 
able to  see  how  this  court  can  adopt  this  as- 
sertion. The  bank  of  the  river  at  the  place 
where  the  Spragg,  Alcorn  &  Bewley  dam  was 
located  was,  prior  to  the  construction  of  the 
dam,  according  to  nearly  all  the  witnesses, 
at  least  7  feet  hl^.  The  witness  Nichol  tes- 
tified that  between  1886  and  1896  the  dam 
was  from  1%  feet  to  2  feet  below  the  banks 
of  the  river,  from  which  It  follows  that  the 
dam  was  at  least  5  feet  high. .  The  witness 
Plummer  testified  that  the  dam  was  about  2 
or  2%  -feet  below  the  banks  of  the  river  In 
1899,  resulting  In  the  conclusion  that  the  dam 
was  then  4%  feet  high.  The  witness  Olfford, 
manager  of  the  Miller  &  Lux  properties  and 
foreman  andi  manager  of  the  'Miller  &  Lux 
interests  tn  the  Spragg,-  Alcorn  &  Bewley 
ditch  and  dam.  testified  that  up  to  1003  the 
dam  was  2%  feet  below  the  banks  of  the  riv- 
er, resulting  In  the  conclusion  that  the  dam 
was  at'  least  4^  feet  high  at  that  time.  The 
witness  Spragg  testified  that  In  1867,  when 
be  disposed  of  the  Spragg,  Alcorn  &  Bewley 
ditid),  it  was  5  feet  deep  at  its  intake;  that 
the  bottom  of  the  ditch  was  above  the  bed 
of  the  river ;  and  that  at  the  intake  of  the 
ditdt  there  was  a  deep  hole  In  the  bed  of  the 
river.  The  witness  Waldo  testified,  corrob- 
orating the  statements  of  Spragg  as  to  the 
original  depth  of  the  ditch,  and  further  tes- 
tified that  at  the  Intake  the  bed  of  the  river 
was  about  4  feet  below  the  bottom  of  the 
ditch.  This  testimony  would  warrant  the 
condoalon  that  at  the  time  when  these  wit- 
nesses were  Interested  in  the  Spragg,  Alcorn 
&  Bewley  ditch,  and  before  the  construction 
of  the  dam,  the  distance  from  the  botttnn  of 
the  river  to  the  top  of  the  hank  was  approxi- 
mately 9  feet.  Applj^ng  to  this  the  testi- 
mony of  OlflTord,  manager  for  the  appellant 
companies,  that  In  1903  the  dam  was  2% 
fe^  below  the  banks  of  the  river,  it  amounts 
to  but  a  simple  matter  of  deduction  that 
from  the  bottwn  of  the  river,  as  It  was  at 


the  time  of  the  first  construction  of  the  dam, 
to  the  top  of  the  dam  as  it  was  in  1903,  was 
approximatelj-  6V4  feet  This  Is  further  sup- 
ported by  the  testimony  of  Warren,  wherein 
be  stated  that  the  water  in  1903  had  a  drop 
over  the  dam  of  between  6  and  7  feet. 
The  prevailing  oj^nlon  states: 

"The  upper  point  of  overflow,  which  Is  al- 
leged to  have  caused  considerable  damage,  was 
over  two  miles  up  the  river  from  the  Spragg, 
Alcorn  &  Bewley  dam.  The  fall  In  the  river 
la  about  one  foot  to  the  thousand,  which  would 
make  the  bed  of  the  river  at  the  Spragg,  Al- 
corn Sc  Bewley  dam  about  10%  feet  lower  than 
the  upper  i>oint  of  overflow." 

The  vritness  Charles  McLeod  testified  that 
the  first  overflow  In  1904  was  In  June  of 
that  year,  and  was  about  300  or  400  feet 
above  the  Perazzo  cut.  Indicating  that  it  was 
between  stations  88  and  39  on  respondent's 
Exhibit  1.  This  point,  at  most,  oould  have 
been  but  a  trifle  over  4,600  feet  from  the 
Spragg,  Alcorn  &  Bewley  dam.  Tba  witness 
Mcljeod  testlfled  that  this  was  the  most  re- 
mote point  of  overflow  from  the  SpracE,  Al- 
corn it  Bewley  dam  in  1901 

The  testlnwny  of  the  wttneas  Oharles  Mc- 
Leod further  establishes  the  ta.et  that  at  the 
same  time  there  was  a  bxeak  In  the  river 
bank  and  an'overflow  at  or  about  the  mouth 
of  the  "crosscaf '  Indicated  on  respondent's 
Elxhlblt  1,  this  p(^nt  b^ng  less  ttian  2,000  feet 
upstream  from  the  Spragg,  Alcorn  A  Bewley 
dam  and  between  the  Spragg,  Alcorn  ft  Bew- 
ley dam  and  the  Merritt  dam ;  and  I  may  oh* 
serve  parentbetlcally  at  this  point  that  the 
Merritt  dam  could  have  had  no  effect  np<m 
this  latter  overflow.  This  observation  I 
make  in  view  of  the  position  taken  In  the 
prevailing  opinion  that  the  Merritt  dam  may 
have  oontribnted  to  the  injury  of  respondent. 
It  is  hardly  necessary  for  me  to  empbaslze 
the  fact  that  the  Merritt  dam  could  have 
contributed  no  part  toward  overflow  that 
occurred  between  the  position  that  it  had 
formerly  occupied  and  the  Spra^,  Alconi 
&  Bewley  dam ;  nor  need  I  emphasize  the 
further  fact  that  the  theory  of  physical  Im- 
possibility could  not  relieve  the  Spragg,  Al- 
corn &  Bewley  dam  of  the  responsibility  for 
this  overflow.  This  flood  covered  a  great 
portion  of  the  McLeod  ranch  and  practi- 
cally destroyed  the  crops  for  that  year. 

In  view  of  the  record  presented  to  this 
court,  I  am  unable  to  see  bow  the  prevail- 
ing opinion  can  support  the  several  a8ser> 
tlons  of  fact  relied  upon  therein  for  the  sev* 
eral  conclusions  reached. 

Summed  down  to  its  last  analysis,  this 
case  presents  physical  conditions  undeniable: 

First  The  premises  of  Angus  McLeod,  the 
respondent  were  flooded  by  the  overflow  wa- 
ters of  the  Walker  river.  Minor  floods  had 
taken  place  in  years  past,  but  the  floods  of 
1904,  1905,  1006,  and  1907  were  such  that 
they  destroyed  great  tracts  of  cultivated 
land  and  covered  other  porUons  with  sand 
and  sediment. 
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Second.  The  bed  of  the  Wallrer  river  had 
been  filled  In  with  Band  and  sediment  from 
the  Spragg,  Altx^m  &  Bewley  dam  upstream 
to  and  beyond  the  point  where  the  river 
broke  from  Its  banks  and  destroyed  the 
premises  of  respondent.  So  great  was  the 
amoQDt  of  the  fllllng  that  at  the  Intake  of 
other  ditches  several  thousand  feet  upstream 
it  became  necessary  to  build  dams  across 
the  mouth  thereof,  to  prevent  the  entire  riv- 
er from  flowing  through.  Other  dams  that 
had  been  In  existence  In  the  river  were  en- 
tirely covered  up  with  the  sand  and  sedi- 
mentary deposit  extending  from  the  Spragg, 
Alcorn  &  Bewley  dam  upstream.  From  the 
Spragg,  Alcorn  &  Bewley  dam,  and  extend- 
ing- to  and  beyond  a  point  where  the  great- 
est volume  of  water  broke  from  the  river 
banks.  Islands  and  ban  bad  formed  In  the 
channel.  Downstream  from  the  Spragg,  Al- 
corn &  Bewley  dam  there  was  no  filling  in 
of  the  bed  of  the  stresim,  no  islands  or  other 
bodies  In  the  channel,  at  least  until  after 
1906  when  the  top  of  the  Spragg,  Alcorn  & 
Bewley  dam  was  washed  off. 

Third.  The  Spragg,  Alcorn  &  Bewley  dam 
bad  been  continually  enlarged  to  meet  the 
Increased  demand  tor  water  through  the 
Spragg,  Alcorn  &  Bewley  ditch.  '  Three  dams 
had  been  thrown  across  the  Spragg,  Alcorn 
&  Bewley  ditch  to  force  water  Into  the  sev- 
eral branch  ditches.  Tbe  ditch  Itself  had 
been  allowed  to.  fill  with  sediment  All  of 
which  required  the  raising  and  enlar^g  of 
the  main  dam  (the  Spragg,  Alcorn  &  Bewley 
dam)  In  the  river. 

Scientific  experts,  after  viewing  tbe  prem- 
ises, the  dam,  the  river,  and  its  surround- 
ings, long  subsequent  to  the  fiood,  say  that 
it  was  a  physical  tmposslbtllty  for  the 
Spragg,  Alcorn  &  Bewley  dam  to  have  caus- 
ed the  flooding  of  respondent's  premises. 
Sdoitiflc  experts,  viewing  the  premises,  say 
that  by  reason  of  a  rule  known  to  hydraulics 
it  was  Impossible  for  the  Spragg,  Alcorn  & 
Bewley  dam  to  have  affected  the  flow  of  the 
stream  or  caused  the  deposit  of  sediment  to 
a  greater  distance  than  to  a  point  where  a 
horizontal  line  drawn  across  tbe  crest  of  the 
obstmction  would  Intersect  the  bed  of  the 
stream.  Yet,  In  tbe  fiice  of  this  testimony, 
we  liave  the  pliysical  facts,  tlie  ptiyslcal 
liresence  of  the  filling  up  of  the  bed  of  the 
stream,  of  the  formation  of  bars  and  island-s 
extending  all  the  way  from  the  Spragg,  Al- 
corn &  Bewley  dam  many  thousands  of  feet 
farther  upstream  than  tbia  theoretical  point 
of  intersection.  The  flooded  area  coverlnt; 
the  premises  of  respondent  extended  up- 
stream from  the  Spragg,  Alcorn  &  Bewley 
dam,  and  there  was  no  flooded  area,  so  far 
as  the  record  discloses,  below  this  obstruc- 
tion. 

Many  other  witnesses,  laymen  who  were 
on  the  ground  and  in  the  vicinity  at  tbe  time 
of  the  flood  and  for  many  years  previous  to 
it,  who  had  opportunity  to  see  and  observe 
the  Walker  river  at  the  time  of  the  floods 
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complained  of,  ot^rtnnlty  to  see  and  ob- 
serve the  premises  of  respondent  at  the  time 
of  the  floods  complained  of,  at  the  time  at 
which  these  premises  were  Inundated— these 
witnesses,  basing  their  testimony  on  no  the- 
ory, but  upon  what  they  actually  observed, 
testified  not  only  as  to  what  they  saw  with 
reference  to  the  action  of  the  river,  and  tbe 
condition  of  the  Spragg,  Alcorn  fie  Bewley 
dam,  but  from  their  experiences  and  obserra- 
tlons  extending  through  years,  and  in  some 
Instances  through  an  entire  lifetime,  told  of 
tbe  cause  which  wrought  the  destruction  ot 
respondent's  farm.  They  gave  their  per- 
sonal observations.  They  related  fdiysical 
conditions  actually  observed  by  them.  They 
said  It  was  the  Spragg,  Alcorn  &  Bewick 
dam.  The  jury  impaneled  to  try  the  case, 
after  listening  to  these  two  conflicting  lines 
of  testimony,  and  after  viidting  the  prem- 
ises themselves,  rendered  a  verdict  which  by 
Its  general  trams  found  tbe  flooding  of  the 
premises  of  respondent  to  be  doe  to  tbe  fill- 
ing in  of  the  original  bed  of  the  stream, 
caused  by  the  Spragg,  Alcorn  &  Bewl^  dam. 

The  position  taken  by  my  teamed  Assod- 
ates  In  this  case  in  tbe  prevailing  i^lnlon, 
as  well  as  in  tbe  concnrrlng  oi^on  of  Mr. 
Chief  Justice  NOBCROSS.  is  In  the  first  in- 
stance and  primarily  based  upon  sdentlflc 
theories.  They  lay  aside  proven  physical 
facts  and  accept  what  they  term  to  be  a 
"law  of  hydraulics."  Things'  positive  are 
laid  aside  for  things  conJecturaL 

I  know  of  no  language  more  expressive  of 
my  views  of  this  case  than  that  asserted 
by  tbe  Supreme  Court  of  Pennsylvania  la 
the  case  of  Brown  v.  Bush,  supra,  wherein 
that  court,  supported  In  its  position  by  maoy 
authorities  whicb  I  have  taken  occasion  Is 
cite,  says: 

"We  do  not  undervalue  scientific  measore- 
ments,  but  tbe  history  of  all  engineering  ia 
Pennsylvania  has  shown  that,  whenever  saenn 
has  disregarded  and  set  aside  the  testimooy  ot 
local  experience  and  observation.  It  has  blun- 
dered, and  has  had  to  do  its  work  over  a^aiiL 
its  conclusions  may  he  fortified  by  the  nicest 
experiments  and  the  minutest  calculations,  bat 
there  are  the  fallibility  of  instruments,  the  no- 
steadiness  ot  the  band  or  eye  that  uses  then^ 
the  carelessness  of  assistaots,  and  other  causes 
which  affect  the  results.  Ana  then  Nature  has 
her  own  secrets,  which  she  has  not  revealed 
even  to  science.  'Who  can  calculate  for  what 
the  watermen  call  'piling'  of  water ;  or  for  the 
effect  of  removing  a  given  obstruction  ft  ttw 
rods  farther  downstream,  whereby  the  velocity 
of  tbe  current  at  a  particular  point  is  changed; 
or  for  atmospheric  resistance  to  water?  The 
question  of  fact  in  this  case  was  a  very  dose 
one.  No  doabt  tbe  leveling  was  well  done,  bnt 
it  in  spite  of  it  the  water  would  make  other 
marks  than  It  did  when  obstructed  only  by  tbe 
stone  row,  It  was  a  telltale  that  could  not  be 
contradicted." 

In  the  fiu»  of  the  reoord  presented  In  this 
case,  I  am  unable  to  close  my  c^es  to  facts 
presented  by  tbe  physical  conditions  found 
to  be  in  actual  existence,  and  adopt  a  theory 
which  says  it  Is  a  physical  impossibility  for 
these  proven  phy^cal  conditions  to  exlsL  X 
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am  unable  to  accept  a  theory  which,  eTen 
If  certain,  would  In  this  case  be  inapplica- 
ble, and  relect  established  facts. 

{47  Utah,  J88)  ' 
HOGOB  T.  SAI/r  LAKB  &  O.  BY.  CO.  et  sL 
(No.  2710.) 

(Supreme  Coart  of  Utah.    Auf.  24,  191G.  On 
Application  for  Rehearing,  Nov.  30, 191S.) 

1,  ELECTEIorrr  ^:9lO— PiBSonAi.  Injubim— 
ACTIOM— iNSTBUCnONS. 

In  an  admiciatratriz'B  action  for  death  of 
one  killed  by  an  electric  shock  received  while 
working  on  the  roof  of  an  electric  railroad's  pow- 
er flubstatiott,  a  charge  that  if  the  railroad  knew 
that  it  might  be  necessary  for  decedent  to  go 
upon  the  roof  in  doing  certain  work,  and  de- 
cedent did  not  know  of  the  danger  of  coming  in 
close  proximity  to  liigh-tension  wires,  if  the  rail- 
road maintained  such  wires  uninsulated  and  did 
not  warn  deceased  of  the  dao^r.  and  he,  in  the 
prosecution  of  his  work,  received  a  shock  from 
sncfa  wires  from  which  he  died,  verdict  should 
be  for  plaintiff,  the  burden  being  upon  her  to 

Srove  her  case  by  a  preponderance  of  the  evi- 
ence,  unless  the  jury  should  otherwise  find  that 
decedent  knew  or  should  have  known  of  the  dan- 
ger, or  was  guilty  of  contributory  negligence, 
was  not  improper  as  rendering  the  railroad  ab- 
•otata  insarer  of  any  workman  engaged  upon 
the  roof,  when  conudered  with  charges  that  the 
road  was  not  such  an  insurer,'  the  duty  of  ordi- 
nary care  devolving  upon  the  workman,  that  if 
decedent  knew  of  the  danger  and  carelessly  ap- 
proached or  touched  the  wires  plaintiff  was  not 
entitled  to  recover,  and  that  if  decedent  failed  to 
exercise  the  care  of  an  ordinarily  prudent  man, 
under  the  circumstances,  plaiutiif  could  not  re- 
cover. 

tEd.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  |  U ;  Dec  Dig.  «=»19.] 

2.  EucTBicnr  «»15— Injubixs  fbom  Neqli- 
osncBH-DuTT  TO  Warn. 

Where  a  railroad  company  operating  a  pow- 
er substation  agreed  with  a  light  company  that 
the  latter  should  erect  a  contiguous  substation, 
ao  that  the  same  crew  of  employes  might  oper- 
ate both,  and  also  that  the  ti^t  company  might 
use  one  of  the  railroad's  suMtatlon's  walls  for 
the  wall  of  the  new  substation,  thus  licendng  the 
light  company's  contractors  to  go  upon  its  prem- 
ises to  remodel  the  frail,  the  railroad  was  under 
■  nondelegable  duty  to  warn  the  light  company's 
contractors  for  the  necessary  work  of  remtraelinK 
the  wall,  and  their  employes,  of  the  danger  of 
coming  in  contact  with,  or  in  close  proximity  to, 
liildi-tension  uninsulated  eiectric  wires  on  the 
loof  of  the  road's  substation  In  the  immediate 
vicinity  where  work  would  have  to  be  carried  on, 
since  parties  maintaining  electric  wires  carrying 
high-tension  uninsulated  currents  of  electricity 
must  exercise  the  necessary  care  and  prudence  to 

Erevent  injury  to  others  who  have  the  right  to 
e_  on  the  premises  where  the  wires  are  main- 
tained, and  who  are  liable  to  come  In  contact 
with  the  current.  1 

[Bd.  Note.— For  other  cases,  see  Electricitr. 
Cent.  Dig.  }  S;   Dec.  Dig.  «=»16.] 

8.  EixoTwoiTT  «=9lO— Injuries— Notice  ot 

DANOBR— SuinciENOT  OF  BVIDENCB. 

In  an  acti<«i  for  death  caused  by  decedent's 
coming  in  close  proximity  to  high-tension  wires, 
receiving  a  shock,  evidence  held  suflScient  to  jus- 
tify finding  that  before  the  accident  defendant 
railroad  knew  or  should  have  known  that  it 
might  become  necessary  for  decedent,  in  per- 
formance of  work  for  another  the  rosd  had  li- 
censed, to  work  near  the  wires. 

CEM.  Note.— For  other  cases,  see  Electricity. 
Ont.  EHg.  I  11;  Dec.  Dig.  ^19.] 


4.  ELEOTBicrrr  «=»10— Ihjuhhs—Cohtbibu- 
ToaT  Nbouobnci:— Question  fob  Jubt. 
In  an  action  for  death  of  a  workman  caused 
by  electric  shock  from  high-tension  wires  on  the 
roof  of  defendant  railroad's  power  substation.  Is- 
sue of  contributory  negligence  fcefd  for  the  jnry 
under  the  evidence. 

[Ed.  Note.— For  other  cases,  8€0  JSufiClf  icily  y 
Cent  Dig.  {  U ;  Dee.  Dig.  «=9l9.} 

On  Application  for  Behearing. 
6.  Electbicitt  4»19— Injuries— Oontubu- 

TORT  Neoliobncb— Evidence— Knowubdqb 

OF  Danger. 

In  an  action  for  death  by  electric  shock, 
where  defendant  railroad  attempted  to  prove 
that  decedent  was  killed  while  addling  with  a 
high-tension  wire,  and  so  was  guilty  of  contribu- 
tory negligence,  the  plaintiff  attempting  to  dis- 
prove the  defense  by  showing  that  decedent  was 
familiar  with  the  effects  of  an  electric  shock 
from  the  fact  that  he  had  lived  in  a  house  for 
some  time  with  one  crippled  by  a  shock,  the 
court's  refussl,  after  allowing  such  fact  to  be 
brought  out,  to  permit  the  witness  to  answer 
whether  decedent  had  not  met  the  cripple  at  tbft 
.  table  several  times  a  day,  was  proper*  as  the 
evidence  was  wholly  immaterial  ui  view  qt  th« 
testimony  already  ^ven. 

[Ed.  Notfl^-^r  other  cases,  see  Eleetridty, 
Cent.  Die  I  U;  De&  Dig.  «»10.] 

6.  Triai.  «»2&— RmcARK  or  Court— Propbi- 

KT. 

In  action  for  death  caused  by  an  electric 
shock,  where  the  defense  was  that  decedent  had 
been  killed  while  fiddling  about  a  high-tension 
wire,  and  so  was  guilty  of  contributory  negli- 
gence, the  plaintiff  attempting  to  disprove  the 
defense  by  showing  that  decedent  bad  lived  for 
some  time  In  a  house  with  a  person  who  had 
been  crippled  by  shock,  the  remark  of  the  court, 
in  excluding  an  immaterial  questiMi  as  to  wheth- 
er decedent  nad  met  such  cripple  at  the  table  sev- 
eral times  a  day,  that  the  court  did  not  think  the 
evidence  showed  much,  was  not  erroneous,  be- 
cause it  was  troe. 

iEd.  Note.— For  other  cases,  see  TrlaL  Ont. 
S.  li  80-«3,  COS;  Doa  Di?^200* 

7.  Trial  «=»110-CoKinTCT  of  Gommb-Oon- 

TE1CFTUOD8  REHARX  OF  OOVNSBL. 

The  statemenf  of  counsel,  In  an  altercation 
over  the  eiclnslMi  of  evidence,  that  the  court 
was  "wishwasliyt''  was  improper  and  contempt- 
uous. 

[Ed.  Note.— For  other  cases,  ses  TriaL  Cent 
Dig.|271;  D«:Dlg.«=>mj 

Straup,  a  J.,  dissentlnf. 

Appeal  from  District  Court,  Weber  Coun- 
ty;  N.  J.  Harris,  Judge. 

Action  by  Orenne  Hog^e,  admlnlstratriz* 
against  the  Salt  Lake  ft  Ogden  Railway 
Company  and  others.  Judgment  tor  plain- 
tiff for  96,000,  and  defendant  named  appeals. 
Affirmed. 

Plaintiff  as  administratrix  of  the  estate 
of  Lawrence  Hogge,  deceased,  brought  this 
action  to  recover  damages  for  the  death  of 
Mr.  Hogge,  whldi  occurred  on  the  28th  day 
of  June,  ion,  at  Ogden  City,  Utah.  The 
defendants  were  the  Salt  Lake  &  Ogden 
Railway  Company,  a  corporation,  herein- 
after referred  to  as  "railway  company,"  the 
Merchants'  Light  &  Power  Company,  a  cor- 
poration, hereinafter  called  "light  company," 
C.  J.  Humphria,  and  J.  W.  Levedahl  and 


^»For  otbw  eases  wm  same  topic  aod  KST-NVUBBR  In  aU  Key-Numbsred  DlgesU  and  Indexes 
<01tlas  Swan  v.  Salt  Lake  *  0.  By.  Oo,  A  Utah,  114  1»  PMb  Mb 
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Lorenzo  Jackson,  ccqpartners,  as  LeyedaU  & 

Jackson. 

The  facts  of  the  case  are  about  as  follows: 
The  railway  company  was,  at  the  time  of 
the  accident  which  caused  the  death  of 
Hogge,  and  for  some  time  prior  thereto  had 
been,  maintaining  and  operating  an  electric- 
al intemrban  line  of  railroad  from  Salt 
Lake  City  to  Ogden  City,  For  the  purpose 
of  furnishing  power  to  the  electric  line  of 
road  the  company  maintained  an  electric 
power  house  or  substation  in  Ogden  City. 
The  substation  building  was  constructed  of 
cement  and  brick  and  was  approximately  45 
feet  square,  and  It  was  about  IS  or  20  feet 
from  the  floor  to  the  roof,  with  Are  walls 
on  all  four  sides.  These  fire  walls  extended 
about  4  feet  above  the  roof.  The  main  line 
of  the  railway  company's  electric  intemrban 
-system  passes  on  the  east  of  the  substatiou 
and  about  30  feet  distant  therefrom.  Along 
this  line  of  railway  there  is  a  pole  line  sup- 
portlng  transmission  wires  which  contlnu- 
ally  carry  a  high  current  of  electricity  of 
approximately  44,000  volts  need  tn  propelllne 
the  railway  cars.  The  wires  of  this  trans- 
mission line  leave  a  iwle  to  the  east  of  the 
'substation  building  and  tbea  oontinae  west- 
ward to  and  over  the  roof  of  the  building. 
The  line  oonslstB  of  three  Na  4  anlnBulated 
copper  wires,  parallel  with  eacb  other,  about 
0  feet  apart  and  about  9  feet  above  the  roof. 
On  the  roof,  and  aboat  16  teat  west  from 
the  east  wall  of  the  balldinft  there  Is  a  rack 
bnllt  into  the  roof.  On  this  ra<&,  whifA  ex- 
tends upwards,  are  three  insulators  in  a 
ncoth  and  south,  line,  and  ime  wire  is  sup- 
ported by  each  Insalatn.  There  is  another 
rack  with  a  set  'of  bora  gaps  near  the  west 
edge  of  the  roof.  Ttie  transmission  wires 
extend  first  from  the  pole  aitaated  east  of 
the  building  to  the  rack  first  mmUoned.  and 
thence  to  the  radc  and  horn  gaps  near  the 
west  edge  of  the  building.  About  midway 
between  the  ra<^  mentioned,  at  approxi- 
mately the  center  of  the  roof,  three  unin- 
sulated wires,  called  taps,  of  the  same  size 
and  character  as  the  transmission  wires, 
project  downward  7  or  8  feet  to  the  roof  of 
the  building.  The  center  tap  projects 
straight  downward,  while  the  north  and 
south  taps  are  drawn  In  so  that  the  distance 
between  the  wires  where  they  pass  through 
the  roof  into  the  substation  building  is  about 
8  feet  instead  of  6,  as  are  the  wires  passing 
over  the  substation  roof.  Three  earthenware 
insulators,  from  2  to  2^  feet  high,  and  about 
a  foot  in  diameter,  are  inserted  In  the  roof, 
and  the  taps  pass  down  through  the  centers 
of  these  insulators.  To  the  north  of,  and 
about  6  feet  from,  the  railway  cdmpany's 
substation,  was  an  alleyway.  The  light 
company,  which  was  an  electrical  distrib- 
ntlng  company  located  in  Ogden  City,  had, 
some  time  prior  to  the  accident  complained 
of,  purchased  the  land  adjoining  the  alley- 
way on  the  north,  and  bad  obtained  the  right 


to  close  the  alleyway,  and  had  leased  from 
the  railway  company  the  6  feet  of  ground 
north  of,  and  contiguous  to,  the  railway 
company's  substation  building  for  a  period 
of  25  years  for  the  purpose  of  erecting  there- 
on, and  adjoining  the  railway  company's  sub- 
station building,  a  power  plant  or  substa- 
tion. Under  the  terms  of  the  agreement, 
which  is  styled  a  "lease,"  the  north  wall  of 
the  railway  company's  substation  building 
was  to  become  the  south  wall  of  the  light 
company's  substation  building.  The  agree 
ment,  or  lease,  contained,  among  others,  the 
following  provisions: 

"Whereas,  it  is  matnally  agreed  and  onder- 
Btood,  by  and  between  the  railway,  company  and 
the  light  company,  that  it  will  tie  mutaally  ad- 
vantageous to  operate  both  of  said  substation 
buildings  with  one  set  of  operators ;  and,  where- 
as, in  order  to  do  so  it  becomes  necessary  that 
the  light  company  build  its  substation  building 
immediately  adjoining  the  north  wall  of  the  rtii* 
way  company's  substation  building,  and  that  a 
portion  ot  said  north  wall  of  the  railway  com- 
pany's substation  building  be  removed  in  order 
to  make  an  opening  of  sufficient  size  to  give  an 
unobstructed  view  from  one  snbstation  building 
ioto  the  room  of  the  other  substation  building. 

"  *  •  •  The  railway  company  does,  •  •  • 
by  these  presents,  lease  unto  the  light  company 
the  right  to  use  the  north  wall  of  tbe  present 
aforesaid  substation  building  of  the  railway  com- 
pany as  the  south  wall  of  the  contemplated  snb. 
station  boilding  of  the  li|^ht  company,  together 
with  all  of  the  Tend  belonging  to  the  said  railway 
company,  being  that  portion  of  tiie  north  end  of 
lota  ♦  •  *  lying  immediately  north  of  the 
north  wall  of  the  railway  company's  snbstation 
building;  together  with  the  railway  company's 
interest  in  and  to  the  alley  hereinbefoie  men- 
tioned, lying  immediately  north  of  the  nilway 
company^!  substation  building. 

"  •  •  •  And  the  light  company  •  •  • 
agrees,  to  and  with  the  railway  company,  that 
it,  the  said  light  company,  shaU  pay  an  annnal 
rental  of  thirty  ($30.00)  dollars,  as  full  compen- 
sation to  said  railway  company,  for  the  aforwud 
leased  premises. 

"The  light  company  farther  expressly  cove- 
nants and  agrees  with  the  railway  compaay. 
that  all  of  the  coats  of  remodeling  the  north  wul 
of  tbe  substation  building  of  the  railway  com- 
pany shall  be  borne  by  the  light  company. 

"  •  ♦  •  The  light  company  further  express- 
ly agrees,  to  and  with  the  railway  company,  that 
in  the  remodeling  of  the  north  wall  of  tbe  said 
company's  substation  building  it  will  bold  the 
railway  company  harmless  from  any  and  all 
damages  that  ought  result  to  the  railway  com- 
pany's said  substation  building,  and  ^all  maka 
whole  said,  if  any,  damage  to  the  entire  satis- 
faction of  the  railway  company." 

This  agreement  was  executed  Angost  8, 
1911,  about  40  days  after  the  acddeid  In 
qoesUon  occnrred.  Ttu  evidence,  however, 
without  conflict,  shovps  that  the  two  com- 
panies, tbe  railway  and  light  companies,  had 
decided  on  remodeling  tbe  wall  mentioned  In 
the  contract  before  wwk  tbereon  was  aw- 
menced.  Simon  Bamtwrger,  who  was  pres- 
ident and  general  manager  of  tbe  railway  com- 
pany during  tbe  year  1011  and  also  a  stock- 
holder of  the  light  company,  was  called  as  a 
witness,  and  testified  in  part  as  follows: 

"Q.  Before  tbe  Merchants'  Light  &  Pown 
Company  bailt  this  substation  on  the  north  end 
of  yours,  you  talked  it  over  with  them  aboot 
their  putting  the  station  next  to  yours?  A.  Yes, 
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dr.  *  •  •  Tlmre  was  to  be  an  openbtg  cat 
into  our  wall.  *  *  *  Q.  And  you  Knew  that 
was  to  be  done,  did  you  not,  before  theft  was 
aD7  work  done?  A.  xea,  I  knew  it  was  to  be 

done," 

The  light  company  entered  Into  a  written 
contract  with  O.  J.  Hamphrls  for  the  erec- 
tion of  its  substation  building  and  the  re- 
moval of  a  portion  of  the  waU  mentioned. 
Humphris  sublet  the  brick  and  cement  work 
to  Levedabl  &  Jackson,  and  they  sublet  the 
cement  work  to  another  contractor.  This 
cement  work  was  completed  before  June  27, 
1011.  Od  that  day  Levedahl.  Jackson,  and 
Boy  Jackson,  a  son  of  defendant  Jackson, 
went  to  the  railway  company's  sabstatlon 
bolldlng.  and  by  means  of  a  ladder,  which 
tbey  placed  against  the  north  wall  near  the 
northwest  corner  of  the  building,  climbed  to 
tha  roof  and  commenced  work,  removing  a 
tile  coping  from  the  north  fire  wall.  The 
material  thus  removed  was  placed  on  the 
roof  near  the  east  fire  wall.  On  the  follow- 
ing morning,  June  28th,  the  defendant  Jack- 
son, together  with  his  son  Roy  and  the  de- 
ceased, Lawrence  Hogge,  with  hammers  and 
crowbars,  commenced  taking  down  portions 
of  the  wall  from  which  the  coping^  the  day 
before,  had  been  removed.  The  space  oc- 
cupied by  them  Immediately  south  of  the 
wall,  as  the  work  progressed,  was  from  5 
to  8  feet  The  work  of  tearing  down  the 
wall  continued  until  noon,  when  the  parties 
temporarily  ceased  work  to  eat  their  lunch. 
The  defendant  Jackson,  who  had  been  work- 
ing about  16  feet  west  from  the  center  of  the 
wall,  went  directly  to  and  down  tha  ladder 
stationed  near  the  northwest  comer  of  the 
building.  Hogge  was  working  near  the 
northeast  corner  of  the  building,  and  Boy 
Jackson  about  midway  between  the  north- 
east and  the  northwest  comers  of  the  bolld- 
Ins.  About  the  time  that  defendant  Jack- 
son descended  the  ladder,  Uogge  left  the 
place  where  he  had  been  working  and  Im- 
mediately thereafter  came  near  enough  to 
one  of  the  hlgb-teiudon  wires  hereinbefore 
mentioned  so  that  be  receired  a  duK^  and 
vaa  killed.  His  moTemoits  and  what  he 
said  Just  prior  to  the  time  he  received  the 
shock  that  caused  his  death,  so  far  as  known, 
are  related  and  described  by  the  witneBsea 
Boy  Jackson  and  J.  H.  Bmmett  Roy  Jack- 
son testified  on  this  point  In  part  as  follows: 
'*Tbe  buzzbig  on  the  wires  seemed  to  be  ex- 
traordinary heavy  that  morning,  and  be  made 
the  remark  that  utey  were  Insulated,  and  I  said 
they  were  not." 

He  also  testified  that  at  the  time  of  the 
accident  he  was  four  feet  from  the  wall  and 
about  four  feet  from  the  place  where  he  had 
been  working ;  that  Hogge  went  around  him, 
and  he  thought  Ho^e  "was  t^ing  down" ; 
that  the  next  thing  he  "noticed  was  two  big 
flames  In  the  air,  and  Hogge  stiffened  and 
fell  backwards";  that  "the  fiames  seemed 
to  envelope  his  entire  body" ;  that  "It  look- 
ed to  me  as  If  he  were  two  feet  from  the 
tmmlatOT,  *  *   *  it  seemed  to  me  I  could 


see  between  blm  and  the  wire."  He  fur- 
thef"  testified  that  the  wire  which  gave  Hogge 
the  deadly  shock  "was  ten  or  twelve  feet, 
maybe  twelve  feet,  south  of  us."  Bmmett 
testified  that  he  was  driving  along  the  street 
a  short  distance  from  the  place  where  these 
men  were  at  work;  tliat  he  saw  them  quit 
work ;  that  he  saw  "Mr.  Jackson  go  towards 
the  west  side  of  the  building,  and  Mr.  Hogge 
was  about  six  feet  from  him" ;  that  he  saw 
him  fall;  that  the  fiame  left  his  feet  first 
and  his  head  last ;  and  that  he  saw  it  "shoot 
back  to  the  wire."   He  further  testified: 

"I  ran  around  to  the  north  of  the  building  and 
hallooed  for  somebody  to  come.  *  *  *  At  last 
somebody  came  out  from  the  bnflding.  •  •  * 
and  he  says:  'Fw  God's  sake  I  Don't  get  wltUn 
tlx  feet  of  the  wins  or  it  will  kin  you.*  ** 

The  alleged  negligent  acts  and  omissions 
of  defendants  set  forth  In  tbe  complaint  are 
that  the  defendants  knew,  or  by  the  uer- 
dse  of  reasonable  care  and  dlllgraioe  should 
have  known,  that  the  transmission  wires 
berelnb^re  mmtidned  "were  continuously 
carrying  about  40,000  volts  of  electrlidty  and 
were  uninsulated  and  unguarded,  •  •  * 
and  by  reason  thereof  were  extremely  dan- 
gerous to  persons  while  working  on  said  roof 
and  while  walking  along  said  roof  to  and 
from  their  work,  and  rendered  the  place 
•  •  •  dangerous  and  unsafe  •  •  •  In 
which  to  work" ;  that  at  said  time  It  was 
well  known  to  dafoidants,  and  each  of  them, 
said  Lawrence  was  a  young  man,  being  only 
20  years  of  age,  and  had  no  knowledge  of 
electricity  and  had  not  been  warned  against 
and  had  no  knowledge  of  any  dangers  aris- 
ing, or  which  might  arise,  from  standing  or 
paaBlng  in  close  proximity  to  said  wires; 
that  defendants  and  each  of  them  permit- 
ted "said  wires  to  remain  in  said  dangerous 
position  and  condition  uninsulated  and  un- 
guarded, *  *  *  and'permltted  said  Law- 
rence Hogge  to  continue  in  said  work  and 
be  on  said  roof  where  he  was  as  aforesaid 
required  to  be  and  pass  in  close  proximity 
to  the  said  wires,  and  failed  to  notify  or 
warn  him  of  any  of  the  dangers  hereinbe- 
fore alleged,  and  failed  to  take  any  steps 
whatever  to  protect  him  from  said  dangers." 

The  defendant  railway  company  filed  its 
separate  answer  In  which  it  denied  the  al- 
legations of  negligence  contained  in  the  com- 
plaint and  denied  that  the  deceased,  Law- 
rence Hogge,  had  permlssidn  from  It  to  work 
upon  the  roof  of  the  substation  building,  or 
that  he  was  there  by  Ite  permission,  and  de-' 
nled  that  It  "owed  him  any  duty  either  as 
employer  or  by  reason  of  any  knowledge  as 
to  his  doings  upon  said  day  (June  28,  1911> 
as  alleged  in  plaintiff's  complaint  or  at  all." 
It  also  pleaded  contributory  negligence  on 
the  part  of  Hogge. 

During  the  progress  of  the  trial,  the  ac- 
tion, on  motion  of  the  plaintiff,  was  dis- 
missed as  to  all  of  the  defendants  except 
the  railway  company. 

The  cause  was  tried  to  a  Jury  and  re- 
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snited  In  a  rerdlct  tn  favor  of  plalntlfiF.and 
against  the  railway  compaoy  In  the  sum  of 
95,000.  From  the  judgment  entered  upon  the 
verdict,  the  railway  company  prosecutes  this 
appeaL 

Boyd,  De  Tine  ft  Bcdes,  of  Ogden,  for  ap> 
pellant  a  B.  Holllnsswortli  and  H.  H.  Ben- 
derson,  both  of  Ogden,  for  respondent 

McGABTY,  J.  (after  stating  the  fftcts  as 
aboTe).  Connsd  for  appellant,  with  mudi 
earnestness,  contend  that  It  was  never  con- 
templated by  either  the  railway  company 
or  the  light  company  that  the  contractors 
or  their  employte,  In  the  performance  of  the 
work  in  removing  a  portion  of  the  north 
wall  of  the  railway  company's  substation 
building,  should  or  would  go  upon  the  roof 
of  the  boildlng.  The  position  of  appellant 
In  that  regard  Is  very  clearly  set  forth  by 
counsel  in  their  printed  brief  as  follows: 

"PlaintifrB  intestate  was  the  servant  of  a  mere 
trespaaser,  an  independeiit  contractor,  and  b«. 
as  well  as  his  employes,  assunied  the  risks  of 
whatever  danger  mieht  be  upon  the  premises  and 
were  compelled  b;  law  to  take  said  premises  as 
they  found  them  at  their  risk." 

On  the  other  hand,  respondent  contends 
that  the  deceased,  Lawrence  Hogge,  was  up- 
on the  premises — the  roof  of  the  substation 
building — as  an  Invitee,  and  that  appellant 
owed  him  the  nondelegable  duty  of  exercis- 
ing ordinary  care  to  keep  the  premises  In  a 
reasonably  safe  condition  so  that  he  would 
not  be  unneceuarily  or  anreasonably  exposed 
to  danger. 

[1]  The  court,  among  other  things,  charged 
the  Jury  as  follows  (No.  9): 

"If  you  find  from  all  the  evidence  •  •  • 
that  the  defendant  Salt  Lake  &  Ogden  Railway 
Company  knew,  or  is  the  exercise  of  reasonable 
care  and  diligence  should  have  known,  that  it 
might  become  neceeeary  for  workmen  to  go  up- 
on the  roof  of  said  substation  lo  the  performance 
of  said  work,  or  that  workmen  would'be  apt  to 
be  called  upon  or  go  upon  the  roof  of  said  sub- 
station in  the  performance  of  said  work,  and 
thereby  come  In  such  close  proximity  to  the  said 
high-tension  wires  that  they  would  be  apt  to  re- 
ceive a  dangerous  current  of  electricity  there- 
from, and  if  you  further  find  from  ail  the  evi- 
dence in  tbis  case  that  the  deceased,  Lawrence 
llogge,  was  directed  by  said  Jackson  and  Leve- 
dahl  to  go  upon  the  said  roof  to  do  said  work, 
and  that  the  deceased,  Lawrence  Hogge.  did  not 
know  of  the  dangers  In  coming  in  contact  with 
or  in  close  proximity  to  snid  high-tension  wires 
located  upon  the  roof  of  said  substation,  and  if 
you  sbonld  further  find  from  all  of  the  evidence 
that  the  defendant  Salt  Lake  &  Ogden  Railway 
Company  maintained  said  high-teusiou  wires  un- 
insulated and  unguarded  while  said  work  was 
being  performed,  and  gave  no  warning  to  said 
Lawrence  Uogge  of  the  dangers  that  might  arise 
to  said  Lawrence  Bogge  by  coming  in  contact 
with  or  in  close  proximity  to  the  said  high-ten- 
sion wires,  and  that  the  said  deceased  in  the 
prosecntion  of  said  work  or  while  going  to  or 
from  his  said  work,  while  not  knowing  that  it 
was  dangerous  to  come  in  contact  with  or  close 

firoximity  to  the  said  high-tension  wires,  came 
n  contact  with,  or  In  close  proximity  to  the 
said  high-tension  wires  and  thereby  received  an 
electric  shock  from  the  said  high-tension  wires, 
from  which  be  died,  your  verdict  should  be  for 
the  plaintiC  *  •   «  The  burden  Is  upon  the 


plaintiff,  and  it  is  for  her  to  prove  such  facts 
by  fi  preponderance  of  the  evidence  before  she  is 
entitled  to  recover,  •  •  •  unless  you  should 
further  find  that  the  said  Lawrence  Hogge  knew, 
or  by  the  exercise  of  ordinary  care  should  have 
known,  of  the  danger  which  might  arise  from 
coming  in  contact  with  or  in  close  proximity  to 
said  high-tension  wires,  or  unless  you  should  fur- 
ther find  that  the  said  Lawrence  Bogge  wsi 
guilty  of  contributory  negligence." 

Thia  instruction  Is  assigned  as  error.  It 
Is  contended  that  the  ^ving  of  It  made  the 
railway  company  "the  absolute  insurer  of 
any  workmen"  engaged  In  remodeling  the 
wall,  who  might  be  required  to  go  upon  the 
roof.  The  Instruction  should  be  read  and 
considered  In  connection  with  the  balance 
of  the  charge. 

The  court  chafed  the  jury  as  follows: 

"You  are  instructed  that  the  defendant  ran* 
way  company  was  not  au  insurer  of  the  safety 
of  said  deceased,  and  that  the  Huts  of  ordioarf 
care  devolves  upon  all  persons,  and  at  all  tline^ 
and  by  such  care  Is  meant  such  care  as  an  o^ 
dinarily  prudent  and  careful  man  would  ezeP> 
cise  under  like  circumstances  and  conditions. 

"You  are  instructed  that  if  the  deceased  kuew, 
or  by  the  exercise  of  such  reasonable  care,  u 
'  herein  defined,  should  have  known,  that  said 
wires  were  carrying  such  heavy  current  of  elee- 
tricity  and  were  dangerous,  and  that  notwith- 
standing such  knowledge,  and  without  any  rea- 
son therefor,  he  cardessly  or  negligently  ap- 
proached and  touched  the  same  or  went  into 
close  proximity  thereto,  and  the  injury  resulted, 
then  the  plaintiff  is  not  entitled  to  recover. 

"You  are  therefore  instructed  that  if  the  de- 
ceased failed  to  exercise  such  degree  of  care  as 
an  ordinarily  prudent  man  would  have  exerdsed 
under  like  circumstances  and  conditions,  and  ia 
doing  the  work  required  to  be  done,  or  failed  to 
exercise  such  care  in  going  to  and  from  said 
work,  then  the  said  deceased  was  gnilty  of  con- 
tributory negligence,  and  wonld  not  be  entitled 
to  recover  in  this  action.** 

We  do  not  think  that  the  Instructlcm  ocmb* 
plained  of  when  read  and  ctmsidmd  In  con- 
nectlon  with  the  foregoing  portions  of  the 
diarge,  ia  au8CQ)tlbIe  of  the  constmctlra  oofr 
tended  tor  by  counsel  for  appelant 

[2]  It  Is  argued  timt  aa  the  deceased  was 
worbdng  for,  and  under,  an  Independent  coo- 
tractor,  the  railway  company  owed  him  no 
legal  duty  whatever  to  warn  him  of  the 
danger  of  going  upon  the  roof  and  In  dose 
proximity  to  the  hteh-tensl<m  wires  berelo- 
before  motioned,  and  for  that  reason  the 
instruction  complained  of  Is  misleading  and 
emmeous.  We  do  not  think  there  la  any 
merit  whatever  to  this  contention.  There 
can  be  no  question  but  what  Leredahl  A 
JacksMi  were  independent  contractors,  and 
that  the  railway  comi>any  exerdsed  no  an- 
perviaion  or  control  over  th^r  eraployte  who 
were  engaged  In  tearing  down  and  removing 
a  portion  of  the  north  wall  of  the  anbatatloa 
bulldii^  The  record  ahowa,  however,  that 
the  remodeling  of  the  wall  was  for  the  mu- 
tual benefit  of  the  two  ctunpaniea.  In  the 
preamble  of  the  contract,  portiona  ct  wbidi 
are  set  forth  in  the  foregcdng  atatement  «f 
facts,  it  is  recited  that: 

"Whereas,  it  Is  mutually  agreed  and  under 
stood  by  and  between  the  railway  company  and 
the  light  company,  that  it  will  be  mntnalv  a^ 
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Tsntageonv  to  operate  both  of  said  snbstntions 
with  oDe  Bet  of  operators;  and.  wbereas.  In  or- 
der to  do  so  it  becomes  neceasuy  for  the  liRht 
compacy  to  build  a  substation  building  immedi- 
ately adjoiDing  the  north  wall  of  the  rollwar 
company's  substation  building  and  that  a  por- 
tion of  said  north  wall  *  *  *  be  remodeled/' 
etc. 

It  may  be  Inferred— In  fact,  It  In  the  only 
reasonable  c<»idu8lan  that  can  be  drawn 
from  the  evidence— that  the  contract  con- 
tains the  terms  and  conditions  under  which 
the  woric  of  remodeling  the  wall  was  com- 
menced and  carried  on.  Under  the  contrac- 
tual relations  thns  created,  the  light  com* 
pany  and  Its  contractors  and  employes  were 
authorized  to  go  upon  the  premises  of  the 
railway  company  for  the  purpose  of  remodel- 
ing the  wall,  and,  in  so  doing,  they  were  not 
tre&paesers,  as  counsel  for  appellant  seem 
to  contend.  True,  the  remodeling  of  the 
wall  was  to  be  done,  and  the  expense  there* 
of  borne,  by  the  light  company.  This,  how- 
ever, did  not  relieve  the  railway  company 
of  its  duty,  which  was  nondelegable,  to  warn 
the  contractors  and  their  employes  of  the 
danger  of  coming  In  contact  with,  or  In  close 
proximity  to,  the  high-tension  wires  that 
were  to  the  Immediate  vicinity  of  the  place 
where  the  work  of  ronodeUng  the  wall  was 
to  be  carried  on. 

In  1  Thomp8(Hi  on  Negligence  i  680,  the 
antfaor  says: 

"The  relation  of  master  and  servant  does  not 
subsist  between  the  proprietor  and  the  servant 
of  the  contractor;  and  therefore  those  obliga- 
tions which  the  law  Imposes  upon  the  master  for 
the  protection  of  one  injured  while  in  his  service 
do  not  rest  opon  the  proprietor,  but  upon  the 
<wntractor.  On  the  odier  hand,  the  servant  of 
the  contrvitor  must  be  deemed  to  be  upon  the 
premises  of  the  proprietor  by  his  Invitation,  ex- 
press or  Implied ;  and  therefore  he  owes  him  the 
same  duty  of  guarding  him  against  the  conse- 
quences of  bidden  dangers  on  the  premises  that 
the  proprietor  would  In  any  ease  owe  to  a  guest, 
a  customer,  or  other  person  coming  by  invita- 
tion upon  his  premises." 

And  again  (section  979): 

"It  is  not  necessary  to  suggest  that,  where  a 
proprietor  engages  an  independent  contractor 
to  do  work  upon  bis  premises,  the  contractor, 
while  «cecnting  the  work,  will  be  there  in  pursu- 
ance <^  the  invitation  of  the  proprietor  and  the 
proprietor  will  *  *  *  be  under  the  duty  of 
•xen^ing  ordinary  or  reasonable  care  to  the  end 
of  protecting  his  safety.  In  almost  every  such 
case  there  is  the  further  Implication  that  if  a 
contractor  brings  third  persons,  his  own  em- 
ploy^, his  partners  or  assistants  to  assist  him  in 
executing  the  contract,  such  persons  are  pre- 
■nmably  upon  the  premisee  by  the  invitation  of 
the  owner  and  he  owes  to  them  the  same  measure 
of  care  to  the  end  of  promoting  their  safety  that 
he  owes  to  the  contractor  himself;  and  this  al- 
though no  contractual  relation  exists  between  the 
proprietor  and  tbem." 

In  Beach  on  Contributory  Negligence,  |  50. 
the  rule  is  stated  thns: 

"When  •  •  •  the  circumstances  are  such 
as  to  imply  an  Invitation  to  go  upon  property, 
be  who  enters  Is  no  longer  a  trespasser,  and  the 
owner  is  bound  to  exerdse  ordinary  care  and 
prudence  toward  him.  The  invitation  or  license, 
express  or  implied,  creates  this  duty.**  Stevens 
T.  United  Gas  ft  B.  Co..  7S  N.  H.  168.  60  AtL 


848.  TO  L.  B,  A.  119;  Spry  Lumber  Co.  v. 
Puggao.  182  III  219.  64  N.  B.  1002;  Ganion  t. 
St  Maries  Light  &  Power  Co.,  26  Idaho,  87, 
141  Pac  88;  29  Cyc  463. 

[3]  It  is  contended  that  appellant  had  no 
notice  that  the  contractors  and  their  em- 
ployes would,  In  ranodeling  Oie  wall,  go  up- 
on the  roof  of  the  substation  bulldli^  and 
hence  was  under  no  legal  duty  to  place  dan- 
ger signs  or  signals  on  the  roof,  ta  to  other- 
wise  warn  them  of  the  danger  of  coming  in 
omtact  with,  or  In  close  proximity  to,  the 
uninsulated  high-tension  transmission  wires 
mentioned.  The  present  of  the  railway 
company,  who  was  also  a  stockholder  of  the 
light  company*  testlOed  that  he  "knew  It 
(the  worlO  was  to  be  done."  Purthemune, 
appellant  was  a  party  to  the  understand- 
ing or  agreement  under  which  the  work  of 
remodeling  the  wall  was  to  be  performed. 
Appellant  therefore  had  notice  that  the  work 
would  be  done.  The'  evidence,  what  there 
is  on  the  point,  tends  to  show  that  the  most 
practical  and  economical  way  of  ronodel- 
Ing  the  wall  was  the  one  that  was  b^ng  fol- 
lowed at  the  time  the  accident  occurred.  The 
Jury  therefore  were  Justified  in  finding  Chat 
prior  to  the  accident  appellant  "knew,  or  in 
the  exercise  of  reasonable  care  and  diligence 
should  have  known,  that  it  might  become, 
necessary  for  workmen  to  go  upon  the  roof 
of  said  sdbstaticoi  In  the  performance  of 
said  work."  This  is  one  of  the  several  prop- 
ositions submitted  to  the  Jury  by  the  Instruc- 
tion complained  ot 

It  is  settled  law  that  parties  who  main- 
tain electric  wires  carrying  high  and  dan- 
gerous currents  of  electricity  are  bound  to 
exercise  the  necessary  care  and  prudence  to 
prevent  Injury  to  others  who  may  have  the 
right  to  be  on  the  premises  where  the  wires 
are  maintained  and  who  are  liable  to  come  in 
contact  with  the  hidden,  silent,  and  deadly 
current  with  which  the  wires  are  charged. 
Joyce  on'  Electric  Law,  |  445;  Perham  v. 
Portiand  Gen.  Elec.  Co..  33  Or.  451,  53  Pac. 
14,  24,  40  L  R.  A.  799,  72  Am.  St.  Rep.  730 ; 
Swan  V.  Salt  Lake  ft  O.  Ry.  Co..  41  Utah, 
518,  127  Pac.  267.  In  2  M.  A.  L.  418,  the  rule 
is  dearly,  concisely,  and,  as  we  think,  cor- 
rectly stated  as  follows: 

"Electricity  Is  another  impalpable  and  danger- 
ous force,  and  those  who  make,  sell,  or  handle 
it  are  held  to  the  use  of  the  greatest  care  to 
avoid  injuring  those  who  must  come  and  go 
where  It  is  employed.  Here  again  the  rule  is 
that  care  must  be  proportioned  to  the  danger  to 
be  avoided." 

Applying  this  well-established  principle 
to  the  facts  of  this  case,  we  cannot  hold  as 
a  matter  of  law,  that  appellant  was  not  neg- 
ligent 

[4]  Appellant  requested  the  court  to  direct 
a  verdict  In  Its  favor  "no  cause  of  action." 
The  refusal  of  the  court  to  so  instruct  the 
Jury  Is  assigned  as  error.  The  contention 
made  in  support  of  this  assignment  Is  that 
the  deceased  was,  as  a  matter  of  law,  guilty 
of  contributory  negllgenoe^    Hie  deceased, 
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at  the  time  of  tbe  accident,  was  20  years 
of  age,  and  while  It  may  be  Inferred  from 
the  evidence  that  be  knew  or  had  reason  to 
believe  that  the  wires  mentioned  were  charg- 
ed with  electricity,  and  that  he,  in  a  general 
way,  knew  of  the  danger  of  coming  in  con< 
tact  with  wires  carrying  heavy  currents  of 
electricity,  there  Is  no  evidence  whatever 
tending  to  show  that  he  knew,  or  should  have 
known,  that  these  particular  wires  were 
carrying  heavy  currents.  Lorenzo  Jackson, 
the  subcontractor  under  whom  the  deceased 
was  working,  testifled  that,  while  he  (Jack- 
sou)  "thought  they  were  carrying  electric- 
ity," he  "didn't  know  the  voltage."  As  stat- 
ed In  Fitzgerald  r.  Gdlson  Elec.  111.  Co.,  200 
Pa.  540,  50  Atl.  161,  Sfl  Am.  St  Rep.  732: 

"Wires  charged  with  an  electric  current  may 
be  harmless,  or  they  may  be  In  the  highest  d^ee 
dangeroua.  The  difference  io  this  respect  is  not 
apparent  to  ordinary  observation,  and  tbe  pub- 
lic therefore,  while  presmoed  to  know  that  dan- 

Ser  may  be  present,  are  not  bound  to  know  Its 
egree  in  any  i>articular  case." 

Practically  the  same  observation  Is  made — 
the  same  thought  expressed — in  the  case 
of  MltcheU  V.  Raleigh  Elea  Co.,  129  N.  C. 
166,  38  S.  E.  801.  55  L.  R.  A.  39S,  85  Am.  St 
Rep.  735,  In  the  following  words: 

'  "Electricity  *  *  *  is  the  most  deadly  and 
dangerons  power  recoguiz^  as  a  necessary  agen- 
cy m  developing  our  civilisatiott  and  promoting 
bur  comfort  ana  budness  affairs.  It  differs  from 
all  otfaer  dangerous  utilities.  Its  association  is 
with  the  most  inoffensive  and  harmless  piece  of 
mechanism— if  wire  can  be  classified  as  such— in 
common  use-  In  adhering  to  tbe  wire,  It  gives 
no  warning  or  knowledge  of  its  deadly  presence. 
Vidon  cannot  detect  it  It  is  without  color, 
motion,  or  body.  Latently,  and  without  sound, 
it  exists,  and,  being  odorless,  tbe  only  means  or 
its  discovery  lies  in  the  sense  of  feeling,  com- 
municated through  the  touch,  which,  as  soon  as 
done,  becomes  its  victim.** 

Am  liOTeinbefore  stated.  Boy  Jadcson,  who 
was  at  work  about  midway  betwe^  the 
northeast  and  northwest  comers  of  thebnild- 
Ing,  testifled  that  when  tbe  deceased  receiv- 
ed the  shock  that  caused  bis  death  he  was 
about  10  or  12  feet  from  where  he  (Jackson) 
was  standing  and  about  15  feet  from  the 
wall  tliat  was  being  -remodeled ;  that  It  ap- 
peared to  bim  tbat  Hoks  was  '^Utont  2  feet" 
from  tbe  insnlator;  that  when  Hogge  re- 
c^Ted  tbe  OiwA  he  "stlfTened  and  fell  back- 
wards." J.  H.  Emmett,  who,  at  tbe  time  of 
the  accident,  was  abont  2(X)  feet  north  trom 
the  substation  building  and  saw  what  oc- 
curred from  tbe  street,  testifled  that  Hc^ge 
was  "about  3  or  4  feet  from  the  insulator 
when  be  received  the  shock";  that  be  im- 
mediately went  to  the  scene  of  tbe  accident 
and  found  Ho^e  lying  on  his  back,  his 
bead  towards  the  northeast  comer  of  the 
building  and  his  feet  "atwut  8  feet  from  the 
insulator" ;  that  he  "got  a  stick  and  booked 
it  into  bis  clothes  and  rolled"  him  away 
from  the  wire.  Lorenzo  Jackson,  one  of  the 
contractors  under  and  for  whom  Hogge  was 
working,  testifled  that  he  returned  to  the 
roof  of  the  building .  immediately  after  tbe 


accident  occurred,  and  his  testimony  respect- 
ing the  location  of  the  deceased  with  refer- 
ence to  the  high-tension  wires  from  which 
he  received  the  shock  and  the  position  he 
was  In  la  the  same  as  that  given  by  Roy 
Jackson.  There  Is  a  conflict  in  the  evidence 
as  to  tbe  extent  of  the  danger  zone  of  an* 
Insulated  wires  carrying  40,000  volts  of  elec- 
tricity. Respondent's  evidence  on  this  point 
tends  to  show  that  the  danger  zone  extends 
about  3  feet  from  the  wire.  Appellant's  evi- 
dence tends  to  show  that  It  la  from  1  to  3 
inches  only.  There  is,  however,  ample  evi- 
dence to  support  a  finding  by  tbe  jury  that 
the  deceased  was  from  2  to  S  feet  from  the 
wire  when  he  received  the  deadly  current 
that  caused  bis  death.  There  Is  evidence 
to  show,  and  the  Jnry  were  authorized  in 
flnding,  that  the  deceased  was  passing  around 
or  by  Roy  Jackson  In  tbe  act  of  leaving  the 
roof  of  tbe  building,  and  that  be  was,  as 
stated,  from  2  to  3  feet  from  the  wire  when 
he  received  the  shock.  There  is  absolutely 
no  evidence  whatever  tending  to  show  that 
when  he  received  the  shock  he  was  In  close 
proximity  to  the  wire  "for  recreation  or  for 
exploitation  of  idle  curiositT  or  for  experi- 
menting to  see  whether  or  not  the  wires 
were  insulated,"  or  was  engaged  In  "med- 
dling or  foolhardy  experiments,"  as  contend- 
ed by  counsel  for  appellant  The  evidence 
of  limmett,  which  is  corroborated  by  the  tes- 
timony of  Roy  Jackson,  tends  to  show  that 
the  deceased  was  in  tbe  act  of  leaving  the 
roof  of  -  the  building,  and  that  he  was  not 
as  claimed  by  appellant  "experimenting" 
with  the  wires. 

We  are  clearly  of  tbe  opinion  Uiat  the 
court  did  not  err  In  refusing  to  direct  a  ver- 
dict for  appellant  on  the  alleged  groond 
that  Hogge  was,  as  a  matter  of  law,  guilty 
of  contributory  negligence.  Tbe  court  very 
fully  and  very  clearly  Instructed  the  jury 
on  that  issue.  The  assignment  of  error  bas- 
ed tbentm  Is  thertiCore  oTermled. 

Numerous  other  errors  are  assigned,  but 
we  do  not  think  they,  or  any  of  them,  con- 
tain sufficient  merit  to  warrant  discussion. 

The  judgmoit  Is  affirmed.  Costs  to  re- 
spondent 

FRIGK,  J.  I  concor.  I  can  prao^ve  no 
aobstantlal  merit  to  tbe  contention  that  Qw 
Judgment  sbonld  not  prerail  for  tbe  reason 
that  the  deceased  was  alleged  to  be  tbe  em- 
ployfi  of  all  of  tbe  parties  who  were  orig- 
inally made  defendants  Indndlng  tbe  rail- 
way company,  tbe  appellant.  While  some  of 
the  allegations  of  the  complaint  ml|^t  bear 
that  construction,,  y^  from  the  whole  com- 
plaint, it  is  dear  enough  that  what  was  la 
fact  alleged  and  Intended  was  that  the  de- 
ceased was.  at  the  time  of  bis  death,  va- 
gaged  in  doing  work  in  which  all  of  the  de- 
fendants in  some  capacity  were  Ixdsrested. 
The  relationship  of  each  of  them  to  the 
work  was,  however,  fully  set  forth  in  tbe 
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complaint  The  railway  company  was  di- 
rectly Interested  In  having  the  work  in 
qnestion  don&  Now.  the  work,  if  It  was 
done,  necessarily  required  the  deceased,  or 
whoever  did  It,  to  go  near  the  dangerous 
tnstnimentalityt  the  high-tension  wires  which 
were  charged  with  a  highly  dangerous  ele- 
ment AU  this  the  railway  company  knew, 
and  It  must  have  appreciated  the  danger  to 
which  the  deceased,  or  any  one  else  engaged 
ill  doing  the  work,  would  be  exposed.  How 
can  the  railway  company  escape  UaUUty, 
therefore,  by  merely  saying  "the  deceased 
was  not  my  servant,  bnt  he  was  the  servant 
of  another,  and  therefore  I  did  not  owe  him 
a  master's  duty?"  While  the  railway  com- 
pany may  not  have  owed  the  deceased  the 
duty  a  master  owes  to  his  servant,  yet  In 
view  of  all  the  facts  and  circumstances,  It 
owed  him  the  duty  of  not  knowingly  permit- 
ting him  to  go  into  a  death  trap  while  he 
was  on  Its  premises  performing  his  duties. 
It  owed  him  that  duty  as  a  mere  Invitee; 
but,  In  view  that  It  was  directly  Interested 
In  having  the  work  done,  I  think  It  owed 
him  the  further  duty  of  Informing  him  of 
any  hidden  dangers  and  to  protect  him 
against  unwillingly  coming  In  contact  with 
or  going  dangerously  near  any  dangerous  In- 
strumentality  which  might  be  on  the  rail- 
way company's  premises.  To  my  mind  It 
Is  rather  technical  to  now  say  that  in  view 
that  some  of  the  allegations  of  the  complaint 
may  be  construed  to  the  effect  that  the  de- 
ceased was  directly  employed  by  all  of  the 
parties  originally  made  defendants,  the  rail- 
way company  should  be  exonerated,  notwith- 
standing the  fact  that  the  deceased's  rela- 
tionship to  the  work  and  his  relationship  to 
the  railway  company  was  clearly  established 
at  the  trial  to  be  such  that  the  railway  com- 
pany owed  him  the  duties  I  have  pointed 
out  and  notwithstanding  the  further  fact 
that  the  case  was  tried  by  both  parties  and 
submitted  to  the  Jury  upon  the  actual  rela- 
tionship of  all  the  parties  to  the  work  and 
to  the  deceased.  While  no  doubt  some  errors 
cr^  into  the  record  during  the  course  of 
the  trial,  yet,  in  my  judgment,  none  of  them 
wonld  Justuy  a  reversal  of  the  Judgment 
under  our  statute.  If  a  new  trial  were 
granted,  X  cannot  perc^ve  bow  the  railway 
company  .can  escape  from  Oie  facta,  and  it 
certainly  cannot  escape  from  the  law  ap- 
plicable thereto.  AU  persons,  who  may  re- 
quire or  even  permit  laborers  of  merely  or- 
dinary experience  to  go  onto  their  premises 
to  do  some  work  or  discharge  some  duty  In 
which  sndi  persons  are  interested  and  there 
are  highly  dangerous  Instrumentalities  kept 
on  the  pranlses  where  su^  work  Is  to  be 
done  or  duties  performed,  owe  the  duty  el- 
tber  to  make  such  instrumentalities  as  harm- 
less as  practicable,  or,  if  that  cannot  be  done, 
to  at  least  apprise  such  laborers  of  the  dan- 
gerous condition  of  such  instrumentalities. 
It  cannot  be  assumed  that  all  persons  know 


and  aiipredate  12ie  danger  lurking  1^  high- 
tension  wires  w  in  electrical  appliances 
charged  with  thousands  of  volts  of  electrical 
current  The  law  in  this,  as  in  many  other 
respects,  is  both  hunutne  and  practical,  ami 
places  the  responslbUltr  upon  tboae  who 
control  and  therefore  can,  In  a  measure  at 
least,  make  extremely  dangerous  instmmen- 
tallties  reasonably  safe  and  harmless.  In 
falling  to  do  that  they  are  manifestly  guilty 
of  negligence  and  are  liable  unleqs  they  may 
escape  liability  for  other  reasons.  As  I 
view  It  the  pleadings,  the  instructions,  and , 
the  verdict  all  squarely  rest  on  the  forego- 
ing principles,  and  for  that  reason  Oie  Judg- 
ment should  prevail. 

STRAUP.  O.  J.  I  dissent  The  complaint 
is  predicated  on  the  theory  that  all  of  the 
defendants,  the  appellant  the  light  compa- 
ny, and  Levedahl  &  Jackson,  "were  engaged" 
in  lowering  and  removing  the  wall;  that 
the  deceased  was  "in  the  service  and  em- 
ploy" of  all  "of  said  defendants,"  and  was 
by  them  engaged  and  directed  to  remove 
brick  from  the  wall,  and  for  that  purpose, 
and  in  the  course  of  his  employment  to  go 
upon  the  roof  of  the  building  where  were 
the  charged  wires ;  that  be,  with  "the  knowl- 
edge, consent  and  acquiescence  of  all  of  the 
defendants,"  went  upon  the  roof  and  there 
engaged  In  such  work;  that  the  heavily 
charged  wires  on  the  roof  were  nei^lg^nt^ 
suspended,  uninsulated,  unguarded,  and  un- 
protected ;  and  that  the  deceased,  who  was 
without  knowledge  of  the  charged  wires,  was 
unwarned  and  not  notified  of  ttie  dai^r  in 
going  near,  or  coming  In  contact  with  them. 
The  omiplaint  is  thus  predicated  on  the 
theory  that  the  deceased  was  In  the  service 
and  in  the  employ  of  the  appellant  as  well 
as  the  other  defendants;  that  it  waa  eu- 
gaged  in  removing  the  wall;  tlat  it  em- 
ployed the  deceased  to  remove  brick  from 
the  wall ;  that  It,  for  that  purpose,  directed 
the  deceased  to  go  upon  the  roof;  and  that 
be,  with  Its  knowledge,  consent,  and  acqui- 
escence, went  upon  the  roof  and  there  en- 
gaged in  such  work.  I  do  not  find  anything 
to  support  th«e  allegaUons. 

It  was  thought  advantageous  for  both  the 
appellant  and  the  light  company  to  operate 
their  substations  with  one  set  of  operations. 
To  accomplish  that  the  appellant  granted  the 
light  company  the  right  to  use  and  to  re- 
move a  porUmi  of  the  north  wall  of  its  sub- 
station. That  waa  agreed  to  be  d<me  wholly 
at  the  cost  and  expense  of  the  light  com- 
iKuiy.  Td  remove  the  wall  and  to  do  other 
work  about  the  premises  the  light  company 
let  a  contract  to  Levedahl  ft  Jackscm.  They 
employed  the  deceased.  They,  even  as  to 
the-  light  company,  were  Independent  con- 
tractors. As  between  them  and  the  appel- 
lant no  relation  whatever  existed.  The  de- 
ceased was  subject  to  the  direction  and  con- 
trol of  Levedahl  it  Jackson  alone.  In  wlwsc 
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empltv:  lie  wu.  They  owed  blm  master's 
duties.  No  such  daties  were  owing  from  the 
appellant  to  him.  It  was  not  en^ged  In 
doing  the  work,  and  In  no  manner  had  charge 
of,  or  control  oiTer,  It,  nor  did  it  la  any  par- 
ticalar  superintend  or  direct  the  work,  nor 
did  it  reserve  or  exercise  the  right  to  direct 
or  control  It,  dther  with  respect  to  results, 
methods  of  -  procedure,  or  means  by  which 
the  result  was  to  be  accomplished.  Nor  did 
it,  in  any  manner  whatever,  have  any  con- 
trol over,  or  direction  of,  the  deceased.  He 
was  a  total  stranger  to  It  I  do  not  see 
wherein  the  appellant  owed  him  any  mas- 
ter's duties,  the  alleged  duties. 

In  a  way,  it  is  claimed  that  the  appellant 
owed  the  deceased  duties  which  a  proprietoi 
of  premises  owes  an  Invitee.  In  the  first 
place,  I  think  that  Is  wholly  without  the 
issues.  To  permit  a  recovery  for  breaches 
of  a  proprietor's  duties  on  a  complaint  pred- 
icated on  alleged  breaches  of  master's  duties 
is,  It  seems  to  me,  a  fatal  departure.  Such 
a  variance  permits  recovery  on  a  theory 
wholly  different  from  that  alleged,  and  hence 
is  a  material  variance,  and  one  which  nat- 
urally leads  the  opposite  party  to  hia  prej- 
udice. For  that  reason  was  the  charge.  Ho. 
9  referred  to  In  the  prevailing  opinion,  er- 
roneous. In  the  next  place,  I  do  not  think 
the  prind-ple  applicable  to  the  evidence.  The 
appellant,  neither  expressly  nor  impliedly, 
Invited  the  deceased,  or  any  one,  on  or  about 
its  premises.  It  did  no  work,  nor  did  It  let 
any  to  be  done,  on  or  about  them.  It  but 
granted  the  light  company  the  right  to  use 
and  remove  a  portion  of  Its  walL  Levedahl 
&  Jackson,  in  whose  employ  the  deceased 
was,  were  not -its  contractors.  They  were 
the  contractors  of  the  light  company  and 
were  total  strangers  to  the  appellant  I 
therefore  think  the  judgment  should  be  re- 
'  versed,  and  the  case  remanded  for  a  new 
trlaL 

On  Application  for  Rehearing. 

McCABTT,  J.  Counsel  for  aivellant  have 
filed  a  petition  for  a  r^earlng,  in  which  they 
assert  that  the  preraiUng  t^lnlon  contains 
mlsstatemraits  of  facta  and  a  misapplication 
of  the  law  to  the  facts.  Ttu  first  assignment 
of  error  in  that  regard  is  directed  to  what 
is  said  in  the  prevailing  tq^lon  regarding 
Levedahl  A  Jackson  b^g  Independent  con- 
teactora.  It  is  there  said:  *'There  can  be  no 
question  but  what  Levedahl  &  Jackscm  were 
Independent  contractors."  Counsel  for  ap- 
pellant In  their  brief  and  during  the  oral 
argument  of  the  ease  before  this  court;  c<m- 
tended,  and  they  again  reiterate  In  their  pe- 
tition for  a  rdiearlng,  that  Levedahl  ft  Jack- 
son were  independent  amtractors.  ^Siiawas 
conceded  by  respondent  Thia  assignnrait  is 
therefore  wholly  without  merit  Counsel 
hare  not  made,  nor  have  they  attempted  to 
make,  any  argument  in  support  of  this 
ground,  which  they  dasslfy  as  "snbdlvbdoi 


1  of  onr  (their)  spedflcatlons  <i£  error  on  tiiis 
particular."  Th^  merely  aet  forth  in  de* 
tall  the  evidence  toiding  to  prore  wliat  this 
court  fbund  and  what  both  parties  concede  to 
be  the  fact 

Counsel,  in  support  ot  what  thc^  claim  to 
Im  the  "second  misstatement  of  fact  made 
the  court  and  assigned  as  error,"  refer  to 
the  testimony  of  Emmett  as  set  forth  in  Qie 
statement  of  facts  preceding  the  opinion,  and 
then  proceed  to  quote  from  his  tutlmooy  as 
follows: 

"Two  men  appeared  to  be  tm  the  roof  at  the 
northeast  comer  of  the  substation  boildins.  I 
afterwards  learned  that  the  two  men  I  saw  in 
the  position  I  have  indicated  were  Mr.  Jack- 
son and  Mr.  Lawrence  Hogge,  the  man  who  was 
killed.  /  taw  Mr.  Jackton  go  towardt  th«  lent 
aide  of  the  hvilding,  and  Mr.  Bogge  too*  ahout 
ais  feet  aicay  from  Him,  when  aU  at  once  Mr. 
Hogge  bust  mto  flames." 

Counsel,  after  making  the  foregoing  quo- 
tation, proceed  as  follows: 

"Taking  the  coort's  version  or  account  of 
the  traosactioD.  Hogge  was  9ue  feet  from  Jadt- 
ton  when  b«  burst  into  flamea.  With  all  due 
respect  to  the  court  we  insist  that  Mr.  Emmett 
do€9  not  lay  M.**   (Italics  ours.) 

Oounsel's  assertion  that  our  Tendon  of 
the  transaction  referred  to  by  Emmett  is 
that  **HoKe  was  six  feet  from  Jackson  when 
he  burst  into  flames"  is  not  borne  out  or 
supported  by  anything  said  in  tho  (pinion. 
A  casual  reading  of  the  opinimi  will  show 
that  this  statement  of  oounsel  is  no  less  rash 
than  their  poslUon  wherein  they  declare  in 
one  breath  that  Emmett  testified  to  a  certain 
fact,  and  in  the  next  breath  deny  that  he 
gave  any  such  tesUmony.  In  stating  the 
facts  we  say: 

"Hog^e  was  working  near  the  northeast  ear- 
ner of  the  building,  and  Roy  Jackson  about  ml^ 
way  between  the  northeast  and  northwest  cor- 
ners of  the  buildbg.  About  the  time  that  de- 
fendant Jackson  .  descended  the  ladder,  Ht^e 
left  the  place  where  he  bad  been  working." 

We  venture  no  opinion  whatever  as  to  the 
exact  or  approximate  distance  between  these 
two  men  when  the  accident  occurred. 

One  defense  Interposed  by  appellant  was 
that  of  contributory  negligence.  It  was  con- 
tended that  Hogge  was  "fooling  with  the 
apparatus  belonging  to  defendant  railway 
company  to  see  whether  or  not  its  lines  were 
insulated ;  that  he  was  actuated  by  mere  idle 
curiosity  and  was  simply  an  intermeddler," 
etc.  Falling  to  find  any  evidence  In  the  rec- 
ord to  supiwrt  this  contention,  we  said: 

"His  (Hogge's)  movements  and  what  he  said 
just  prior  to  the  time  he  received  the  shock  that 
caused  bis  death,  so  far  as  known,  are  related 
and  described  by  the  witnesses  Roy  Jackson  and 
J.  H.  Emmett" 

We  there  aet  ttaOi  the  substance  of  Jack- 
son's testimony  on  tbia  pcdnt  and  tho  testi* 
mmy  of  Emmett  herelnbefmre  mentlMied,  not 
for  the  purpose  of  showing  that  the  dlB> 
tance  between  Jackson  and  Hogge  was  six 
feet  when  the  accident  occurred,  but  tor  the 
purpose  of  showing  that  the  jury  were  Jos- 
tlfled  in  finding  against  appelant  on  the  quea- 
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ti<»i  of  contributory  negligence.  Considering 
the  dreumstances  under  wbicb  Brnmett  saw 
Hosge  in  connection  with  tbe  testimony  of 
Uoy  Jackson,  it  might  be  ctmteuded  with 
much  force  that  Emmett  may  have  been,  and 
probably  was,  mistaken  as  to  the  distance 
dogge  was  from  J.  H.  Jackson  at  the  time 
the  accident  occurred.  We  have  not  ex- 
pressed, nor  do  we  now  venture,  an  opinion 
as  to  the  exact  or  approximate  distance  these 
men  were  apart  when  Hogge  came  In  contact 
with  the  fatal  current  that  caused  his  death. 
Ckfunsel,  In  their  oral  argument  before  this 
court  contended,  and  In  their  brief  they  say, 
tliat: 

"There  was  no  proof  that  defendant  railway 
company  knew,  or  by  the  exercise  of  even  ex- 
traordinary diligence  could  have  known,  that 
the  employers  of  plaintiFs  intestate,  and  plain- 
tiFs  Intestate  himself,  were  Koing  to  invade  its 
premises  at  the  time  and  in  the  manner  testified 
to  upon  the  day  of  the  accident." 

In  answer  to  this  contention,  we  said  In 
Uie  opinion  that: 

"The  president  of  the  railway  company,  who 
was  also  a  director  of  the  light  company,  'knew 
it  (the  work)  was  to  be  done.* " 

This  is  diarged  up  as  a  third  "misstate- 
ment of  facts."  It  is  pointed  out  that  we 
were  In  error  in  stating  that  Mr.  Bamberger 
was  a  director  in  the  light  company.  The 
opinion  should  have  read  that  he  ''was  also 
a  stockholder  of  the  light  company,"  and 
we  have  corrected  the  opinion  so  as  to  show 
the  fact  The  undisputed  evidence  shows 
tliat  Mr.  Bamberger  was  a  stockholder  of  the 
light  company  and  was  present  at  a  meet- 
ing of  the  directors  of  the  company  when  a 
resolution  containing  substantially  the  same 
matter  as  Is  contained  in  the  contract  en- 
tered into  between  the  two  companies  for  the 
remodeling  of  the  substation  building  was 
passed  by  the  directors  authorizing  the  exe- 
cntlon  of  the  contract  on  behalf  of  the  com- 
pany by  the  president  and  secretary.  The 
resolution,  which  is  In  evidence,  recites, 
among  other  things,  that: 

"Whereas,  the  Salt  Lake  &  Ogden  Railway 
Ck>mpany,  through  its  president.  Honorable  Si- 
mon Bamberger,  has  offered  to  teaae  •  •  • 
six  feet  of  ground,  together  with  its  interests 
in  the  alley  and  the  necessary  support  of  the 
north  wall  of  the  present  substation  building 
•  *  •  to  the  Merchants'  Light  &  Power  Com- 
pany," etc. 

It  is  therefore  idle  for  counsel  to  contend 
that  app^ant  had  no  notice  that  the  con- 
tractors and  tbelr  employes  "were  going  to 
Invade  its  premises"  for  the  purpose  of  do- 
ing the  work  contemplated  by  the  lease  or 
contract  entered  Into  between  the  two  compa- 
nies. 

Counsel  assert  that: 

"The  court  in  the  majority  opinion  finds  as  a 
fact  that  Hogge  was  a  young  *  *  *  man  in- 
experienced in  matters  pertaining  to  electricity 
and  electric  Wfees." 

TUs  la  error.  Wbat  we  said,  as  the  opin- 
1cm  sbows^  was  this: 

*'While  it  may  be  inferred  from  the  evidence 
that  iie  knew  or  had  reason  to  believe  that  the 
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wires  mentioned  were  charged  witii  eleetriclty, 
and  that  he,  in  a  general  way,  knew  of  the  dan* 

ger  of  coming  in  contact  with  wir^  carrying 
beavy  currents  of  electricity,  there  is  no  evi- 
dence whatever  tending  to  show  that  he  knew, 
or  should  have  known,  tluit  these  particular 
wires  were  carrying  heavy  currants." 

But  why  complain?  Goonsel,  in  their  brief 
on  petition  for  a  rehearing,  refer  to  Hogge  aa 
a  "young  and  inexperienced  workman,  un- 
acquainted with  the  uses  of  electricity." 

[6-7]  Counsel  are  somewhat  prolific  In  their 
assertions  that  the  trial  court  was  biased  and 
exhibited  its  bias  during  the  progress  of  the 
trial  to  sudi  an  extent  as  to  deprive  their 
client  of  a  fair  and  impartial  trial.  This 
contention  Is  based  upon  one  ruling  and  a 
certain  remar]£  made  by  the  court  in  connec- 
tion with  the  ruling.  Counsel  for  appellant, 
in  order  to  show  what  knowledge,  if  any, 
Hogge  possessed  of  the  danger  of  coming  in 
contact  with  wires  charged  with  electricity, 
on  cross-examination  of  the  plaintiff  Orenne 
Hogge,  elicited  the  following  testimony: 

"My  husband  wag  a  strong,  able-bodied  man. 
His  hearing  and  eyesight  were  good.   He  was 

frfect  in  all  of  his  physical  faculties  so  far  as 
know.  His  mental  faculties  good,  absolutely 
all  right  He  was  possessed  of  tlie  usual  knowl- 
edge that  a  young  man  of  20  years  would  have. 
•  •  •  I  have  a  brother  who  was  living  at 
my  father's  home  during  the  time  Mr.  Hogge 
and  I  lived  there,  and  he  had  also  come  In  con- 
tact with  electric  wires  some  two  years  before. 
He  resided  there  all  the  time  we  resided  there. 
He  was  crippled  as  a  result  of  coming  in  con- 
tact with  high-tension  wires,  and  is  still  a  crip- 
ple. My  husband  knew  he  was  a  cripple,  and  I 
suppose  he  knew  what  caused  it  Everybody 
knew  it,  especially  members  of  our  own  family. 
Q.  At  any  rate,  Mr.  Hogge  knew  this  brother 
quite  well,  did  he  not?  A.  He  knew  him,  yes. 
Q.  Saw  him  every  day?  A.  Saw  him.  He 
didn't  see  his  burns,  never.  Q.  But  he  saw  him 
every  day?  A.  He  saw  him  after  work  at 
night:  yes,  sir.  Q.  And  all  lived  in  the  same 
house?  A.  Yes,  sir.  Q.  Met,  I  take  it,  around 
the  family  table  at  least  once  or  twice  a  day?" 
Counsel  for  Plaintiff:  "Now  I  object  to  thaL 
I  can  see  no  competency  or  retevanc;  in  that 
cross-examination.'*  The  Court:  "Xou  are  not 
trying  to  show  that  he  knew  anything  about  the 
wires  that  he  came  in  contact  with?*'  Counsel 
for  Appellant:  "That  is  true,  if  the  court 
please.  ♦  •  The  Court:  "You  are  at- 
tempting to  show  that  he  was  acquainted,  saw 
some  one  who  bad  been  injured  two  years  be- 
fore?" Counsel  for  Appellant:  "And  knew  the 
effects  of  coming  in  contact  with  electric  wires." 
The  Court:  "Objection  may  be  overruled." 
Counsel  for  Plaintiff:  "Give  me  an  exception. 
I  don't  care  much  about  it."  Counsel  for  Ap- 
pellant: "Then  don't  except"  The  Court:  "I 
don't  think  it  shows  much,  but  for  what  it  does 
show—"  Counsel  for  Appellant:  "We  shall  ex- 
cept to  the  remarks  of  the  court"  The  Court: 
"Then  I  shall  sustain  your  objection."  Counsel 
for  Appellant:  "Now,  then,  we  ask  the  stenog- 
rapher to  take  down  all  the  court's  different  rtil- 
ings  and  his  present  remarks.  We  take  an  ex- 
ception to  the  ruling  of  the  court"  The  Court: 
"I  take  it  that  the  stenographer  understands  his 
duties,  gentlemen."  Counsel  for  Appellant:  "I 
take  it,  your  honor,  we  want  to  take  our  ex- 
ception, and  if  the  court  wants  to  be  wishwashy 
back  and  forth  from  one  side  to  the  other — 
After  some  further  remarks  by  the  court  and  re- 
peated exceptions  noted  by  counsel,  the  court 
replied:  "Ton  may  proceed.  The  testimony  will 
be  excluded.  Tea  may  take  all  the  exceptions 
you  want" 
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Counsel,  In  tb^  original  btie^  claim  that 
the  foregoing  shows  Mas  on  the  part  of  the 
court,  and  that  the  remarks  of  the  court 
were  prejudtdal  to  the  rights  of  appellant 
In  their  reply  brief  couns^  "disclaim  any 
Intentional  Impertinence  ♦  •  •  or  desire 
to  reflect"  on  the  court,  and  they  suggest 
that  what  was  said  was  In  the  heat  of  the 
trial  and  "ardor  of  argument,"  and  say: 
"If  we  have  offended,  we  are  very  sorry  and 
tender  an  apology  in  absolute  good  faith." 
The  court  was  right  In  sustaining  the  ob- 
jection. In  view  of  the  testimony  already 
given  by  the  witness,  to  which  there  was  no 
objection,  the  question  of  whether  she  and 
her  husband  "met  around  the  table"  of  the 
elder  Uogge  "once  or  twice  a  day"  was  whol- 
ly Inunaterial.  As  the  court  remarked,  It 
cUd  not  "amount  to  anything."  It  did  not 
prove,  or  tend  to  prove,  any  Issue  In  the 
case.  And  It  Is  evident  from  the  character 
of  the  testimony  already  ^ven  by  the  wit- 
ness that  the  question  was  not  asked  for 
the  purpose  of  testing  the  memory  or  veraci- 
ty, or  showing  bias  of  the  witness.  Nor  do 
we  think  the  remark  of  the  court  was  error. 
While  the  statement  of  counsel  that  the 
court  was  "wishwashy"  was  Improper  and 
contemptuous,  yet.  In  view  that  counsel  In 
their  brief  disclaimed  any  Intentional  dis- 
respect for  the  court,  we  decided  not  to  con- 
sider the  assignment  of  error  based  on  that 
part  of  the  record  under  consideration,  and 
thereby  avoid  perpetuating  It  In  the  opinion. 
Counsel's  persistence  In  referring  to  and 
charging  error  because  of  the  remarks  and 
ruling  of  the  court  In  that  particular  has 
Impelled  us  to  consider  the  as^nment  based 
thereon. 

We  are  clearly  of  the  opinion  that  the  pe- 
tition  should  be.  and  the  same  is,  denied. 

FBIGK,  3.  I  concur.  In  view,  however, 
that  counsel  In  their  argument  on  rehearing 
somewhat  vigorously  assail  the  correctness 
of  my  statements  of  the  law  in  my  concur- 
ring opinion,  I  desire  to  add  a  word  to  what 
Is  said  by  my  Associate. 

By  comparing  the  arguments  and  state- 
m^ts  In  support  of  the  petition  for  a  re- 
hearing with  those  contained  in  the  orig- 
inal brief,  it  Is  manifest  that  the  writer  of 
that  brief  is  not  the  author  of  the  one  filed 
on  rehearing.  In  answer  to  the  complaint 
that  I  cited  no  authorities  In  support  of  my 
statements  of  the  law,  it  Is  sufficient  to 
say  that  1  did  not  deem  It  necessary  to  re- 
fer to  authorities  for  the  reasons:  (1)  Be- 
cause I  stated  merely  elementary  principles 
which  are,  or  should  be,  familiar  to  all 
lawyers ;  and  (2)  because  In  counsel's  origi- 
nal brief  these  principles  are  all  conceded. 
The  only  difference  between  myself  and 
counsel  In  that  regard  was  that  they  Insisted 
that  those  principles  had  no  application  to 
this  case,  while  I  thought,  and  still  think, 
that  they  apply  with  fuU  force.  Counsel 
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who  writes  the  brief  <ni  rehearing,  however, 
seems  to  have  entirely  overlooked  the  state* 
ments  contained  in  the  fhrmer  brief.  In 
case  differences  arise  between  counsel  and 
the  members  of  this  court  with  regard  to  the 
law,  we,  and  not  counsel,  must  aasome  tiu 
responsibility  of  determining  whether  their 
or  our  views  shall  preVall. 

Counsel  now  refer  to  plaintiff's  complaint 
as  a  mere  "dragnet"  which  they  could  not 
successfully  meet.  It  Is  qiiite  true  Uiat  the 
complaint  contains  many  allegations  that 
perhapei  would  not  have  been  necessary. 
The  record,  however,  discloses  that  defend- 
ant's counsel  Interposed  a  number  of  de- 
murrers, general  and  special,  to  the  com- 
plaint as  first  filed  and  as  thereafter  amend- 
ed, and  that  the  court  Joined  In  their  views 
of  what  the  complaint  should  contain  until 
plaintiff's  counsel  were  compelled  to  multi- 
ply their  allegations  unnecessarily  for  the 
purpose  of  meeting  the  views  of  both  coart 
and  cotmsel.  This  Is  another  case  therefore 
where  counsel,  by  filing  spedal  demurrers, 
have  demanded  additional  averments  until 
the  complaint  was  loaded  with  unnecessary 
allegations,  and  now  they  complain  of  what 
they  themselves,  In  a  large  measure  at  least, 
were  responsible  for  bringing  about.  Bat 
the  supposed  imperfections  of  the  complaint 
were  not  argued  In  the  original  brief,  and 
the  subject  of  pleading  was  there  merely 
touched  upon  In  passing.  The  defects  In  the 
complaint,  as  pointed  out  In  ray  original 
concurring  opinion,  were,  however,  not  such 
as  would  justify  a  reversal  of  the  judgment 
The  appellant  was  fully  apprised  of  all  of 
respoiident's  claims,  and  It  was  given  every 
opportunity  to  meet,  and  It  attempted  to 
meet,  every  daim  cont^ided  for  by  respond- 
ent's ^counseL  In  other  words,  the  appel- 
lant was  given  every  opportunity  to  pre- 
sent every  defense  it  had,  and  the  pleadings 
were  sufficient  to  admit  of  all  the  evidence 
produced  on  both  sides,  and  all  the  material 
Issues  were  presmted  to  the  jury.  Under 
such  drcomstances,  our  own  statute  ^Lkmp. 
Laws  1907, 1 8008)  Is  saflldent  answer  to  the 
objection  that  is  now  nr^^  against  ti>e 
complaint.   Tliat  section  reads : 

"The  conrt  must  In  every  stage  of  an  aetioa 
disregard  any  error  or  defect  in  the  pleadiDSi 
or  proceedings  which  does  not  affect  the  sub- 
stantial rights  of  the  parties,  and  no  judsmoiC 
shall  be  rernaed  or  affected  by  reasra  of  sod 
error  or  defect." 

Moreover,  section  8285  of  onr  Code  pro- 
vides: 

"No  exception  shall  be  regarded  unless  the 
decision  excepted  to  is  material  and  prejudidal 
to  the  rights  of  the  party  excepting." 

We  thus  must  determine  whether  the  mat- 
ters objected  to  are  material  and  prejudidal 
to  the  rights  of  the  complaining  party. 

When  we  have  given  the  matters  before 
us  our  best  judgment  and  efforts  before  ar- 
riving at  a  conclusion,  we  can  do  no  more 
Under  such  circumstances,  it  Is  useless  ta 
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merely  reargue,  In  an  application  for  a  re- 
hearing, the  questions  already  decided. 
Neither  does  It  aid  the  court,  although  It 
may  temiwrartly  relieve  counsel,  to  become 
facetious.  While  counsel  very  properly  may 
draw  upon  all  the  sources  of  Information, 
Inclnding  literature,  to  Illustrate  their  argu- 
ments, yet  In  doing  bo  some  care  should  be 
exercised  that  their  zeal  does  not  betray 
them  into  assuming  a  false  or  unreasonable 
position,  as  is  manifest  has  been  done  In  the 
petition  for  rehearing  before  us.  Counsel 
who  prepared  the  petition  somewhat  feeling- 
ly suggests  that  Id  my  concurring  opinion 
I  have  proffered  him  consolation  somewhat 
similar  to  that  proffered  to  Elder  Sniffles  by 
the  widow  Bedot  Let  me  assure  counsel. 
If  such  assurance  is  necessary,  that  what 
I  said  was  not  intended  as  a  solace  for  hts 
lacerated  feelings.  His  zeal  betrayed  him 
Into  assuming  such  a  position.  I  have  long 
since  learned  that  it  Is  as  Impossible  to 
console  as  It  is  to  convince  losing  counsel. 
What  I  said  was  not  by  way  of  consolation, 
but  was  given  as  an  added  reason  why  the 
Judgment  should  prevail.  After  reading 
counsel's  petition  for  a  rehearing,  I  can  see 
DO  good  reason  for  dianglng  my  opinion. 

STRAUP,  a  dissents. 

m  Waah.  488)  ' 
OOTTSTEIN      aL  T.  LISTEOtt  Oovemor, 
et  aL   (No.  12995.) 

(Snprame  Court  of  WaBbington.    Dec  10, 
1915.) 

1.  CoiramuTioiTAL  Law  «=s>7— Ahsndhbhtb 

— SNAOTlfEKlWotJBNAL  EnTBIKS. 

Under  Const  arL  23,  |  1,  providing  that 
coostitutioQal  amendments  may  be  proposed  in 
either  branch  of  the  LeglBlature,  and,  if  agreed 
to  by  two-thirds  of  the  members  of  each  branch, 
ahall  be  entered  on  their  journals  with  the 
ayes  and  noes  thereon,  and  be  submitted  to  the 
electors  for  their  approval  at  the  next  general 
election,  entries  made  on  the  joumals,  refer- 
ring to  a  proposed  amendment  m  the  language 
of  its  title,  that  being  sufficient  as  such,  were 
aafBcient.  without  copying  such  proposed 
amendment  in  the  jourpals  in  fuU. 

[Bd.  Note.— For  other  cases,  see  Gonstitation- 
al  Law,  Cent.  Dig.  K  S,  4;  Dec.  Dig.  «S=>7.] 

2.  CONSTITDTIONAL  LaW  «=>^AUE:nDli£NTa 

— SuBuissioN  AS  One  Amkndment. 

Const,  art  23,  S  1<  provides  that  any 
amendment  to  the  Consdtation  may  be  propos- 
ed, provided  that,  if  more  than  one  amendment 
be  submitted,  they  shall  be  submitted  so  that 
the  people  may  vote  for  or  against  each  amend- 
ment separately;  article  2,  \  1,  vests  the  leg- 
islatiTe  power  m  a  Senate  ana  House  of  Repre- 
sentatives, to  be  called  the  Legislature  of  the 
state:  and  the  seventh  amendment,  approved 
March  10,  1911  (Laws  1911,  p.  138),  purport- 
ing to  directly  amend  article  2.  f  1,  substantial- 
ly repeated  its  langoage,  and  Qualified  it  by 
adding  provitdcms  tbertin  for  the  exercise  of 
I^^lative  powers  directly  by  the  people 
through  the  initiative  and  referendum,  and  by 
witbholding  the  veto  power  of  the  Goveimor 
from  "measures  Initiated  by  or  referred  to  the 
people."  Held,  on  objection,  that  legislative 
proposal  involved  more  than  one  amendment, 
and  at  least  two  separate  subjectB,  that  the 


amendment  dealt  with  bat  one  subject  of  1«^ 

islative  power,  the  participation  of  the  people 
in  l^islatioQ  by  direct  vote,  and  that  aU  else 
was  incidental  thereto,  so  that  it  was  pn^^ly 
submitted  as  one  proposition. 

[Ed.  Note.— For  other  cases,  see  Oonstitutiwi- 
al  Law,  Cent  Dig.  S8  5,  7;  Dec  Dig.  «»9.1 

3.  Statutes  «=»26  — Veto  —  "Isoxslatite 
Power."  ' 

While  the  veto  power  is  ordinarily  exer- 
cised by  the  person  possessing  the  executive 
power,  it  is  not  an  "executive,  but  a  "legis- 
lative'* pover. 

[Ed.  Note.— For  other  cases,  see  Statute 
Cent  Dig.  ES  28,  84;  Dec.  Dig.  «=>26. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Legislative  Power.] 

4.  OoNSTrrunoMAi.  Law  «=»68  —  Judioial 

DBPAXTUENIV-DBOJLABATION  op  rNVALIDITT 
OF  AlCBKnMENT. 

The  courts  have  the  power  to  declare  void 
an^  attempted  amendment  to  the  C<mstituti(H> 
which  is  not  adopted  as 'prescribed  by  the  Con- 
stitution itself,  and  it  is  their  duty  to  do  so 
when  the  want  of  such  jwerequisites  is  of  a 
substantial  nature,  and  such  that  the  court  can 
judicially  know  that  tbere  has  been  a  want 
thereof. 

[Ed.  Note— For  other  cases,  see  OiHistitution- 
al  Law,  Cent  Dig.  H  125-127;  Dec  Dig.  «=» 
68.] 

6.  EviDERCB  «s»2&--Jttdioiaz.  Notzcb— SnB- 

MI88I0N  OT  CoNSrmmORAL  AjCXKOiaNT 
TO  PlOPLB— PCBUCATION.  \, 
Const  art.  23,  relating  to  amendments, 
provides  that  the  Legislature  shall  cause 
amendments  to  be  submitted  to  the  jjeople,  to 
be  j>nbHsbed  at  least  three  months  next  pre- 
ceding the  election  in  some  weekly  newspaper 
in  every  county  where  a  newspaper  is  published 
throughout  the  state.  In  an  action  to  enjoin 
the  Governor  and  state  and  county  ofBcers 
from  enfordog  initiative  measure  No.  3  (Laws 
1916,  p.  2),  it  was  ccHitended  that  the  seventh 
amendment  to  the  Constitution  had  not  been 
lawfully  submitted,  In  that  publication  was 
defective  because  not  pubHsbed  in  several  coun- 
ties for  the  required  period  "next  preceding" 
the  election  thereon.  Held  that,  so  far  as  of- 
ficially recorded  facts  were  concerned  the 
court  judicially  knew  only  that  the  Legislature 
of  1911  proposed  the  seventh  amendment;  that 
such  proposal  was  duly  evidenced  by  proper 
entries  on  the  senate  and  bouse  joumals ;  that 
the  act  provided  for  pnblicatioa  of  the  amend- 
ment prior  to  the  election,  as  required  by  the 
Constitution;  that  on  a  canvass  showing  its 
adoption,  the  Governor  proclaimed  the  amend- 
ment to  have  been  adopted  and  to  Jiave  become 
part  of  the  Constitution;  that  it  could  not 
judicially  notice  facts  touching  the  sufflcieocy 
of  its  publication  prior  to  its  adoption;  and 
that  ^  all  the  facts  within  its  knowledge 
showed  its  lawful  adoption,  it  could  not  say 
that  publication  was  defective,  or  that  it  had 
not  been  duly  submitted  to  the  pe<9le. 

[Ed.  Note.— Fw  other  cases,  see  Evidence^ 
Cent  Dig.  If  8S,  36,  48;  Dec  Dig;  «E»2ai 

Q.  Evidence  «=>83— Pbbsuhftxor— Subuxs- 

SION  or  AHERDHBlfT  TO  PEOPLE— PUBLICA- 
TION. 

In  soeh  case  the  court  woidd  conclusively 
presume  that  the  publication  was  made  accord- 
ing to  the  constitutional  requirements  by  those 
to  whom  the  Constitution  and  statutes  enacted 
in  pursuance  thereof  intrusted  such  duty. 

[Ed.  Note—For  other  cases,  see  Evidenceu. 
Cent  Dig.  {106;  Dec  Dig.  «=>83.] 

7.  Evidence  4^1— Judicial  Notioe— Sufu- 
LATZONa  OB  Admissions. 

In  Buch  case  neither  the  stipulations  nor 
admiasions  of  counsel  could  bring  facta  within 
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the  sphere  of  Judidal  notice  which  in  law  did 
not  belong  there. 

[Ed.  Note.— For  other  caseiL  we  EMdace, 
Cent  Dig.  i  1 ;  Dea  Dig.  «=>I.] 

B.  EviDBNcs  «=>4  —  "JuDicux  NonCB**— 
Scope. 

The  limit*  of  "judicial  notice"  cannot  be 
prescribed  with  exactness,  but  notoriety  is, 
generally  speaking,  the  ultimate  test  of  (acts 
soQgbt  to  be  brought  within  the  realm  of  judi- 
cial  notice;  in  general,  it  covers  matters  so 
notorious  that  a  production  of  evidence  would 
be  unnecessary,  matters  which  the  judicial 
function  supposes  the  judge  to  be  acquainted 
with  actually  or  theoretically,  and  matters  not 
strictly  included  under  either  of  such  beads. 

[Kd.  Note.— For  other  cases,  aee  EiVidence, 
Cent  Dig.  {  2;  Dec.  Dig.  ^=>4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Judicial  Notice.] 

9.  CONSTtTUTIONAI,  I^aW  «=»35— AlfBNDUEHT 

— Mandatobt  pRoviaioKB  — Judicial  Dk- 

PABTUENT. 

Under  Oonst  art  1,  |  29,  declaring  the 
provisions  of  the  Constitution  to  be  mandatory, 
unless  expressly  declared  to  be  otherwise,  and 
article  23,  providing  that  the  Legislature  shall 
cause  amendments  to  be  submitted  to  the  peo- 
ple, to  be  published  for  at  least  three  months 
next  preceding  the  election  in  some  weekly 
newquiKr  in  every  county  where  a  newspaper 
is  pubushed,  the  requirement  of  publication, 
while  mandatory,  is  not  addressed  solely  to  the 
courts,  but  is  intrusted  as  well  to  the  execu- 
tive and  legislative  branches,  and  does  not 
cham  the  courts  with  the  sole  duty  ot  enforc- 
ing  It  to  the  extent  of  declaring  vidd  a  constitu- 
tional amendment  voted  upon  without  the  pre- 
scribed publication,  when  the  court  cannot,  by 
judicial  notice,  draw  to  itself  facts  enabling  It 
to  know  that  such  mandate  had  ot  had  not  been 
complied  with  by  those  charged  with  duty 
of  publication. 

[Ed.  Note.— For  other  cases,  nw  Constitution- 
al Law,  Cent.  Dig.  g  S4%7Dee.  Dig.  «s»35.] 

10,  Evidence  «=»29— Judicial  Notice— Im- 
rriATivE  Measure  —  Sufficienct  or  Pub- 
lication— CONSTITDTIONAL  PbOVISIOHS. 

Const.  Amend.  7,  approved  March  10,1911 
(Laws  1911.  p.  lite)  requires  the  Legislature  to 
provide  methods  of  publicity  of  all  laws  and 
amendments  to  the  Ccmstitutidn  referred  to  the 
people  BO  that  each  voter  of  the  state  shall  re- 
ceive the  publication  at  least  50  days  befbre 
the  election,  and  that  any  initiative  measure 
shall  become  a  law  if  approved  by  a  majority 
of  the  votes  cast  thereon.  Laws  1913,  p.  418. 
enacted  pursuant  thereto,  provides  by  section 
29  that  not  less  than  65  days  before  any  elec- 
tion on  initiative  measures  the  Secretary  of 
State  shall  mail  each  voter  a  copy  of  the  pam- 
phlet containing  the  measure,  and  by  section  30 
that  votes  thereon  shall  be  canvassed  by  the 
regular  election  officers,  and  that  within  30 
days  after  election  the  Secretary  of  State  shall 
canvass  the  vote  and  certify  the  result  to  the 
Governor,  who  shall  proclaim  measures  approv- 
ed by  a  majority  equal  to  one-third  of  the  total 
vote  cast  to  be  the  law  of  the  state.  In  an  ac- 
tion to  enjoin  the  Governor  and  state  and  coun- 
ty officers  from  enforcing  initiative  measure  No. 
3  (Laws  1915,  p.  2),  prohibiting  the  manu- 
facture, keeping,  sale,  and  disposition  of  intoxi- 
cating liquors,  it  was  contended  that  the  meas- 
ure had  not  been  lawfully  submitted  or  voted 
upon.  Held,  in  the  absence  of  constitutional  or 
statutory  provisions  for  preserving  any  official 
record  evidence  or  facts  showing  sufficiency  of 
publication,  that,  while  the  court  judicially 
knew  that  the  measure  was  submitted  by  the 

Seneral  election,  that  a  majority  of  votes  were 
or  its  adoption,  that  the  Governor  bad  pro- 
claimed the  result  of  the  canvass,  and  declared 


it  a  law,  it  could  not  JudictaTIr  know  any  bets 
touching  the  sufficiency  of  the  publicati<Hi,  tad 
hence  could  not  determine  its  sutUciency. 

[Bid.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  II  36,  37,  39.  43-^6,  IS;  Dec  Difr 

11.  EviDsnoB  €=>S3— PBEHuUpnon  —  Pcsu- 

CATIOIf. 

In  such  case  it  would  be  ooncluaively  pre* 
samed  to  have  been  poblisbed  as  requind  by 
the  Constitution  and  statutes. 

[Ed.  Note.— For  other  cases,  see  Bvidencek 
Cent  Dig.  I  106;  Dec  Dig.  «=983.] 

12.  Statutes  ^=a35Ji  —  ImriATivB— Von  — 
"Votes  Cast  at  Such  Election." 

Under  Const  Amend.  7,  approved  March 
10,  1911  (Laws  1911,  p.  136),  providing  that 
initiative  measures  should  become  effective  if 
approved  by  a  majority  of  votes  cast,  if  the 
votes  cast  equaled  one-third  of  the  total  votes 
cast  at  such  election,  heUL  that  the  tern 
"votes  cast  at  such  election''  meant  the  Bam* 
as  "number  of  voters  voting  at  such  election," 
and  that  rince  the  court  judicially  knew  that 
more  than  one-third  ct  the  voters  voting  « 
the  amendment  voted  for  Ita  adoption,  it  wu 
constitutionally  adopted. 

[Ed.  Note.— For  other  cases,  see  Statnto, 
Dec  Dig.  «=>35^.1 

18.  Evidence  «=>12— Judioiai.  KnovLBDai 

— NUHBEB  or  ElBCTOBS. 

The  court  judicially  knows,  as  matter  <rf 
common  knowledge,  that  there  are  not  900,000 
electors  la  the  state  of  Washington. 

[Ed.  Note.— For  other  cases,  see  EvidOMb 
Cent  Dig.  S  17;  Dec  Dig.  ^12-1 

14.  Statutes  ^»64— Initiative  Measuv- 
Postpokeuknt  of  Effbot— Pabtial  Ihva* 

LIDITT. 

Under  Const  Amend.  7,  approved  Mana 
10,  1911  (Laws  1911,  p.  136),  providing  for  the 
initiative  and  referendum  and  that  an  initia- 
tive measure  shall  be  in  operation  after  the 
thirtieth  day  after  the  election,  initiative  meas- 
ure No.  3  (Laws  1915,  p.  2),  prohibiting  the 
manufacture,  keeping,  sale,  etc,  of  intoxicatinc 
liquors,  before  any  attempt  to  enforce  its  nron- 
sions  prior  to  January  1,  1016^  even  if  vioiatin 
of  the  amendment  by  reason  ci  the  postpoos- 
ment  oi  its  operation  would  have  no  effect  upon 
the  constitutionality  of  other  provisions  there- 
of, as  section  26  expressly  so  declarea. 

[Ed.  Note.— For  other  cases,  see  Statates, 
Cent  Dig.  SI  tiS~Q6y  195;  Dec  Dig.  «=>dtl 

16.  ConnriTDTiONAL  Law  «=»206  —  Iniozi* 

OATINO  LIQUOBS  «»17  —  PBITXUOBS  ABD 

IMMUNITZBS— LKIUOK  LAW. 

Initiative  measure  No.  3  (Laws  1915, 
2),  prohibiting  the  manufacture,  keeping,  sale, 
and  dispositiMi  intoxicating  liquors,  except 
in  certain  cases,  approved  by  popular  vote  at 
general  eleetira  of  1914,  does  not  violate  the 
equal  privileges  and  Immunities  provisions  «■ 
the  federal  or  state  Constitutions. 

[EM.  Note.— For  other  cases,  see  Conatitntion- 
al  Law,  Cent  Dig.  IS  649-677 ;  Dec.  Dfe.  ♦=» 
203;  Intoxicating  Liquors^  Cent  Dig.  ({  21- 
23 ;  Dec  Dig.  «al7J 

16.  CONSTITDTIOVAI,  LAW  «S»239  —  BQUil 

Pbotection  or  Laws— LnjuoB  Law. 
Such  initiative  measure  does  not^  violste 
tbe  equal  protecticxi  of  the  laws  provisiraa  « 
the  state  and  federal  Constitutions. 

[Ed.  Note.— For  other  cases,  see  Constitotieo- 
al  Law,  Gent  I^.  H  606;  Dms.  Dlfr  «» 
239.]  ' 

17.  CoinCKBOB  «S9l4— INTEBSTATB  COHOOK* 

— iNToxiCATiira  LiQDOBa— Stab  Rbgou- 

TIOK. 

Such  initiative  measure  Is  not  fatvslid  ai 
an    interference   with   interstate  commerce, 
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since  the  Webb-Kenyon  Act  (Act  March  1, 
1913,  c.  90,  87  Stat  ^  W.  S.  Gomp.  St.  1913, 
(  8739])  divests  intoxicating  liquors  of  their  io- 
teretate  character  in  so  Car  as  the  power  of  the 
state  to  regulate  the  sale  and  dispositicm  there- 
of and  the  shipment  into  the  state  for  that  par- 
poee  is  conceraed. 

[Ed.  Note,— For  other  cases,  see  Commerce, 
Cent.  Dig.  H  80,  92;  DeeTolg.  «=9l4.] 

18.  ComuEBOB  ^»5— Intoxioatzito  Lzquobs 
REam^iTioK  BT  GoNOBSBS— Wbbb-Kkh- 

TON  Act— Validitt. 

The  Webb-Kenyon  Law,  prohibiting  the 
transportation  of  liqaors  from  one  state  into 
another,  to  be  received,  Icept,  or  used  in  viola- 
tion of  the  law  of  the  latter  state,  thereby  di- 
vesting intoxicating  liquors  of  their  interstate 
character  in  so  far  as  the  power  of  the  state  to 
regalate  the  sale  or  deposition  thereof  and 
shipments  into  the  state  for  that  purpose  is 
concerned,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  §5  3.  5 ;  Dec.  Dig.  «=>5.] 

En  Banc.  Appeal  from  Superior  Court, 
Thurston  County ;  D.  F.  Wright,  Judge. 

Action  by  J.  L.  Gottsteln  and  others,  and 
by  Griffin  &  Mork  and  others,  tnterreners, 
joining  as  plaintiffs,  to  enjoin  Ernest  Lister, 
Goremor,  and  others,  state  and  county  of- 
fiidals,  from  enforcing  the  provisions  of  an 
inltlatlTe  measure  problbitii^  the  manufac- 
tui^  keeling,*  etc;,  of  Intoxicating  liquors. 
Judgment  for  defendants  dismissing  the  ac- 
tlm,  and  plaintiffs  and  interreners  appeaL 
Affirmed. 

Preston  A  Thorgrimson,  Dudley  G.  Wooten, 
Donwortb  &  Todd,  T.  D.  Bockwell,  and  Piles, 
Howe  &  Carey,  all  of  Seattle,  for  appellants. 
W.  V.  Tanner,  of  Olympia,  John  H.  Powell, 
of  Seattle,  and  L.  I*.  Thompson,  of  Olympia, 
for  respondents. 

PARKER,  J.  The  plalnUffs,  J.  L.  Gottst^n 
and  others,  and  the  Interveners,  Griffin  & 
Mork  and  others,  seek  to  have  the  state  and 
county  officials  enjoined  from  enforcing  the 
provisions  of  initiative  measure  No.  3,  pro- 
hibiting the  manufacture,  keeping,  sale,  and 
disposition  of  intoxicating  liquors,  except 
in  certain  casea,  approved  by  vote  of  the 
people  at  the  general  election  of  November 
3,  1914.  The  cause  was  submitted  to  the 
superior  court  upon  the  pleadings  and  a 
statement  of  facts  agreed  upon  by  counsel 
for  the  respective  parties.  After  hearing 
argument  of  counsel  upon  the  record  so  made, 
the  soperior  dourt  rendered  judgment  In 
faror  of  the  defendants,  dismissing  the  com- 
plaints of  the  plaintiffs  and  Interveners,  from 
which  they  have  appealed  to  this  court 

The  contentions  made  in  the  superior  court 
by  counsel  for  appellants,  as  they  are  also 
made  here,  are  In  substance:  (1)  That  the 
seventh  amendment  to  our  state  Constitu- 
tion, providing  for  the  Initiative  and  referen- 
dum, was  not  legally  submitted  to  and  adopt- 
ed by  the  people,  and  is  therefore  not  a  valid 
part  of  the  Constitution  so  as  to  furnish  any 
authority  for  the  adoption  of  initiative  meas* 
ore  No.  3  by  vote  of  the  people;  (2)  that.  If 


the  seventh  amendment  to  the  Constitution 
be  a  valid  part  thereof.  Initiative  measure 
No.  3  was  not  legally  submitted  to  and  adopt- 
ed by  the  i>eopIe  so  as  to  become  an  existing 
law,  aside  from  the  constitutionality  of  Its 
provisions;  and  (3)  that  Initiative  measure 
No.  3  is  unconstitutional  and  void,  especially 
in  that  it  violates  the  equal  privileges  and 
Immunities  and  equal  protection  of  the  laws 
guaranties  of  the  state  and  federal  Consti- 
tutions, and  also  In  that  it  interferes  with 
Interstate  commerce. 

Appellants  Gottsteln  and  others  are  now, 
and  for  many  years  past  have  been,  lawfully 
engaged  In  the  wholesale  liquor  business  in 
Seattle,  and  have  a  large  stock  of  goods  on 
hand  and  a  large  amount  of  capital  Invested 
in  their  business.  If  enforced,  the  provisions 
of  initiative  measure  No.  3  will  compel  the 
discontinuance  of  their  business  in  this  state 
and  result  in  large  financial  loss  to  them. 
They  proeeente  this  action  In  behalf  of  them- 
selres  and  all  others  similarly  situated  who 
may  desire  to  join  as  plalntlCTs  therein.  Ap- 
pellants Griffin  &  Mork  and  others  are  sever- 
ally- the  owners  of  and  engaged  in  operating 
hotels  in  several  of  the  cities  of  this  state, 
being  members  of  a  voluntary  organteatlon 
known  as  the  "Washington  State  Hotel  As- 
sociation." They  come  Into  the  cause  by 
complaint  in  Intervention,  in  which  they  all 
Join  as  plaintiffs,  alleging  facts  relative  to 
their  badness,  their  investments  therein, 
their  lawfully  dealing  In  intoxicating  liquors 
as  a  part  thereof,  and  the  compelling  of  the 
discontinuance  of  that  portion  of  their  busi- 
ness, resulting  in  their  lai^e  financial  loss 
if  the  provisions  of  Initiative  measure  No. 
3  be  enforced,  substantially  as  alleged  by 
the  orlglfial  plaintiffs  and  appellants,  J.  L. 
Gottsteln  and  others.  Mo  contention  Is  made 
by  counsel  for  respondents  that  the  existing 
business  and  property  Interests  of  appellants 
here  Involved  and  the  threatened  financial 
loss  to  them  by  the  enforcement  of  Initiative 
measure  No.  3  Is  not  such  as  entitles  them  to 
the  relief  prayed  for  in  this  form  of  action 
If  their  contentions  touching  the  merits  of 
the  "Controversy  be  well  founded. 

[1]  The  contention  ot  counsel  for  appel- 
lants first  in  natural  order  is  that  the  pro- 
posal by  the  Legislature  of  the  seventh 
amendment  to  the  Constitution,  providing 
for  the  Initiative  and  referendum,  was  not 
lawfully  evidenced  by  proper  entries  on  the 
Journals  of  the  senate  and  house  of  represen- 
tatives as  provided  by  article  23  of  the  Con- 
stitution, relating  to  amendments  thereto. 
This  contention,  we  think,  requires  but  little 
notice  here,  ^ce  the  entries  made  on  the 
senate  and  house  Journals  of  the  proposal 
of  this  amendment  were  substantially  the 
same  as  those  made  in  the  proposal  of  the 
eighth  amendment  to  the  Constitution,  pro- 
viding for  the  recall,  which  was  held  by  us 
In  Cudlhee  v.  Phelps,  76  Wash.  314,  136  Pac. 
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367,  to  comply  wUh  the  reQuicements  of  ar- 
ticle 23  of  the  Conatitation.  The  question 
was  reviewed  at  len^  in  that  decision,  and 
we  adhere  to  the  conchialon  there  reached 
that  entries  made  on  the  journals,  referring 
to  a  proposed  amendment  in  the  language  of 
the  title  to  the  proposing  act,  the  title  being 
sufficient  as  such,  satisfies  the  requirements 
of  article  23  of  the  Ck)nstltutioa,  without 
copying  In  the  Journals  such  proposed  amend- 
ment in  full.  We  conclude  that  the  seventh 
amendment  did  not  fall  of  lawful  ad(WtloQ 
for  want  of  proper  entries  on  the  tenate  and 
house  Jonroals. 

IZ,  3]  Did  the  Beventii  amendment  to  the 
Gonstltutton  fail  of  legal  adoption  because  of 
Its  proposal  and  sabmlaslon  to  the  people  as 
one  amendment?  It  is  so  contended  by  coun- 
sel for  appellants.  SecUon  1,  art.  23,  of  the 
Constitution  reads  in  part  as  follows : 

"Aoy  ameodment  or  amendments  to  this  Con* 
Btitution  may  be  prc^wsed:  •  •  •  Provided, 
that  if  more  than  one  amendmeDt  be  Bubmit- 
ted,  they  shall  be  submitted  in  such  a  manner 
that  the  people  may  vote  for  or  against  such 
[each]  amendment  eeparately,   •   •   • " 

The  seventh  amendment  por[K>rts  to  amend 
directly  only  section  1  of  article  2  of  the 
Constitution,  the  whole  of  which  prior  to 
the  amendment  read  as  follows: 

"The  legislative  powers  shall  be  vested  in  a 
senate  and  house  oi  representatives,  which  shall 
be  called  the  Legislature  of  the  state  ot  Wash- 
ington." 

This  language  is  repeated,  in  substance,  in 
the  seventh  amendment  and  is  qualified  by 
additional  provisions  therein  providing  for 
the  exercise  of  legislative  power  directly  by 
the  people  through  the  Initiative  and  refer- 
endum, which  amendihent  also  withholds  the 
veto  power  of  the  Governor  from  "measures 
initiated  by  or  referred  to  the  people."  Laws 
of  1911,  p.  136.  These,  it  is  insisted,  are 
three,  or  at  least  two.  subjects,  so  separable 
each  from  the  other  that  they  constitute,  in 
snbstance,  as  many  different  amendments, 
and  hence  must  "be  submitted  In  such  man- 
ner that  the  people  may  vote  for  or  against 
such  amendments  separately,"  to  the  end 
that  the  provisions  of  article  23  of  the  Con- 
stitution be  not  violated.  SecUon  3  of  .  the 
act  proposing  the  amendment  provides  for 
the  submission  thereof  to  the  people  as  a 
single  amendment    Laws  of  1011,  p.  140. 

There  Is  then  presented  In  this  branch  of 
the  case  the  question:  Did  this  proposal  of 
the  legislature  Involve  more  than  one 
amendment,  within  the  meaning  of  the  pro- 
vision of  article  23  of  the  Constitution. 
al)ove  quoted?  The  argument  of  -counsel  for 
uppellants  proceeds  largely  upon  the  theory 
that  the  initiative  and  referendum  are  sep- 
arate subjects  and  look  to  the  attainment  of 
8^)arate  objects,  and  the  fact  that  an  elector 
CQlf^t  consistently  favor  one  and  oppose  the 
other  is  controlling  as  to  their  separateness 
of  subject-matter  and  purpose.  Now,  since 
the  Constitution  does  not  in  terms  prescribe 
what  shall  be  regarded  as  one  amendment 
for  the  pnipose  of  enabling  the  electors  to 


vote  thereon  separately,  th6  qoestion  ia  mani- 
festly to  be  answered  by  a  oonsideraacm  of 
the  inherent  nature  of  any  given  pnvwaed 
amendmoit.  The  logic  of  counsel's  conten- 
tions would  seem  to  lead  to  sndi  a  minute 
subdivision  of  matters  liable  to  become  the 
subject  of  constitaUonal  amendment  as  to 
practically  refine  out  of  existence  the  power 
of  the  people  to  amend  the  Constltntlon.  Al- 
most any  conceivable  amendment  to  the  Con- 
stitution is  capable  of  being  subdivided  into 
separate  proportions  of  soch  nature  that  an 
elector  mlc^t  consistently  fovor  Uie  a^^Uon 
of  some  and  the  rejection  of  others.  As  we 
proceed,  we  think  it  will  be  found  that  the 
singleness  of  a  given  proposition  beyond  di- 
vision Is  not  the  ultimate  test,  bnt  that  the 
question  most  be  viewed  in  a  broader  aspect 
as  one  largely  of  common  sense,  and  in  a 
iS>irit  of  deference  to  the  discretion  of  the 
Legislature,  much  as  we  defier  to  legislative 
discretion  In  restricting  a  bill  to  one  subject 
and  expressing  such  subject  In  the  title  there- 
of, as  required  by  section  19.  art  2  of  Qie 
Constitution,  though  possibly  the  latitude  of 
the  Legislature  is  hardly  so  broad  in  deter- 
mlniiu  what  constitutes  one  amendment  to 
the  Constitution. 

The  question  of  what  constitutes  one 
amendment  within  the  meaning  of  a  constt- 
tntional  provision  like  ours,  of  which  there 
are  many  in  the  Unicm.  aeons  to  have  been 
first  considered  by  the  Snprone  Court  of 
Wisconsin  in  1882.  in  State  «c  rel.  Hudd  v. 
Tlmme,  64  Wis.  818,  11  N.  W.  785.  There 
was  drawn  in  question  in  that  case  a  con- 
stitutional amendment  tlie  provisions  of 
which  are  summarized  by  the  court  on  page 
326  of  54  Wis.,  on  page  786  of  11  N.  W.. 
as  follows: 

"It  first  provides  that  members  of  the  assem- 
bly shall  be  chosen  biennially  by  single  districti, 
on  the  Tuesday  succeeding  the  first  Monday  of 
November  after  the  adoption  of  this  amendment : 
secondly,  that  the  senators  are  to  be  diosen 
at  the  same  time  and  in  the  same  manner  as 
the  members  of  the  assembly,  except  that  ibvj 
shall  be  chosen  alternately  in  the  odd  and  even 
numbered  districts,  and  that  all  senators  elect- 
ed after  the  adoption  of  the  amendment  shall 
bold  their  offices  for  four  years,  and  that  the 
senators  elected  or  holding  over  at  the  tiioe  of 
the  adoption  of  the  amendment  shall  continue  In 
office  till  their  successors  are  duljr  elected  and 
qualified ;  thirdly,  that  the  Legislature  shall 
meet  at  the  seat  of  government  at  soch  time  as 
shall  be  provided  by  law,  once  in  two  years  and 
no  oftener,  etc.;  and,  fourthly,  that  their  com- 
pensation, by  way  of  salary,  shall  be  $5I3>0." 

This,  it  was  Insisted,  constituted  at  least 
four  amendments,  and  should  have  been  sub- 
mitted as  four  separate  propositions  in  order 
to  comply  with  the  constitutional  require- 
ment that: 

"If  more  than  one  amendment  be  submitted, 
they  shall  be  submitted  in  such  manner  tbat  the 
people  may  vote  for  or  against  such  ameodments 
separately." 

Answering  this  contention.  Justice  Xaylor, 
speaking  for  the  court,  said: 

"We  think  amendments  to  the  Conatitntioo 
which  the  section  above  quoted  requires  shall  be 
submitted  separately  must  be  construed  to  mean 
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amendments  wfaidi  han  diltoant  ohjecti  and 
purposes  in  view.  In  order  to  constitnte  more 
ifaan  une  amendment,  the  propositionB  submitted 
must  relate  to  more  than  one  subject,  and  have 
at  least  two  distinct  and  separate  purposes  not 
dependent  upoD  or  connected  with  each  other. 
Tested  by  this  rule,  the  propositionB  submitted 
to  the  electors  contained  but  one  amendment  it 
is  cleax  that  the  whole  scope  and  purpose  of  the 
matter  submitted  to  the  electors  for  their  ratifi- 
cation was  the  chance  from  annual  to  biennial 
sessions  of  the  LeKislatiire.  *  *  *  The  ques- 
tion of  compenaanott  was,  perhaps,  less  inti' 
mately  and  necessarily  connected  with  the 
change  to  biennial  sessions;  yet  it  waa  clearly 
connected  with  it.  The  duties  and  service  hav- 
ing been  scKuewhat  enlarged^  it  was  proper  that 
the  compensatioa  should  be  increased.  W«  do 
not  contend  that  the  Legialature,  if  it  had  seen 
fit,  might  not  have  adopted  these  changes  as 
separate  amendments,  and  have  submitted  them 
to  the  people  as  such ;  but  we  think,  under  the 
Constitution,  the  L^islature  has  a  discretioni 
witliin  the  limits  above  suggested,  of  determin- 
ing what  shall  be  submitted  as  a  single  amend- 
ment, and  they  are  not  compelled  to  submit  as 
separate  amendments  the  separate  propositions 
necessary  to  accomplish  a  single  poritose." 

In  State  ex  reL  MorriB  t.  Ma8<m,  43  La. 
Ann.  000,  9  Sooth.  776,  there  was  drawn  In 
question  a  constitutional  amendmrait  relat- 
ing to  lotteries  and  the  distribution  of  reve- 
nues derived  therefrom  in  fixed  proportloDS, 
to  the  public  schools,  to  levees,  to  charities, 
to  pensions,  to  sanitary  purposes,  and  to  the 
general  fund  of  the  state.  Contention  was 
made  against  the  amendmoit  the  same.  In 
sabstaooe,  as  Is  here  made;  the  constitution- 
al pTOTlsion  Invoked  being,  In  substance,  the 
sam&  The  amendment  was  held  to  have 
been  constltutloDally  submitted  as  one  propo- 
sition. In  that  it  related  to  one  general  sub- 
ject, to  wit,  lotteries.  The  court  reached  Its 
conclusion  evidently  upon  the  authority  of 
the  Wisconsin  case  above  noticed,  quoting  In 
part  with  approval  from  that  portion  of  the 
decision  above  quoted  by  ua 

In  State  ex  rel.  Adams  v.  Herrled,  10  S. 
D.  109,  72  N.  W.  93,  the  question  was  pre- 
sented by  the  challenging  of  a  constitutional 
amendment  which  provided  for  a  change  In 
the  administration  of  the  several  educational 
institutions  of  the  state,  concentrating  thMr 
administration  into  a  central  board  from  that 
of  local  boards.  Tbe  constltaUonal"  provision 
involved  was  In  the  exact  words  of  our  own. 
Answering  tiie  contenticm  that  there  wag,  In 
substance,  more  than  one  amendment,  and 
tbat  the  submls^cm  to  tbe  people  should  have 
been  as  separate  propositions,  Judge  Haney, 
^)eaking  for  the  court,  said: 

"A  glance  at  the  official  ballot  shows  that  each 
elector  was  compelled  to  vote  for  or  against  all 
of  the  proposed  changes.  If  any  effect  be  given 
to  the  title  of  the  joint  resolution,  it  would  seem 
to  indicate  tbat  the  Legislature  regarded  it  as 
embracing  more  than  one  amendment,  and  the 
inference  arises  that  those  who  prepared  the 
ballots  failed  to  carry  out  the  legislative  intent 
But,  conceding  this  to  be  so,  if,  as  a  matter  of 
law,  bat  one  amendment  is  included  in  the  reso- 
lution, the  error  of  those  who  prepared  the  bal- 
lots should  not  be  permitted  to  defeat  the  pro- 
posed change.  Then  the  question  is  presented: 
Does  the  resolution  contain  more  than  one 
amendment  within  the  meaning  of  the  Consti- 
tution?   It  is  contended  with  much  apparent 


reason  that  two  distinct  objects  were  iatendedt 
namely,  the  abolition  of  the  trustees,  and  a 
change  la  tbe  number  and  'powers  of  the  re- 
gents; that  these  objects  are  independent  of 
each  other ;  tbat  either  might  have  been  adopted 
without  adopting  the  other ;  and  that  there  are 
numerous  reasons  why  an  elector  might  have  de- 
sired one  change,  and  not  the  other.  The  de- 
fect in  this  argument  consists  in  substituting 
for  the  real  object  or  purpose  one  of  its  inci- 
dents. Control  of  tbe  state  educational  insti- 
tutions is  the  subject  to  whidi  the  proposed 
amendment  relates.  Its  purpose  or  object  is  to 
place  such  institutions  under  the  control  of  a 
single  board.  The  membership  of  such  board, 
its  powers,  and  tbe  abolition  of  the  local  boards, 
are  but  incidental  to  and  necessarily  connected 
with  the  object  intended.  Hence  we  conclude 
that  only  one  amendmoit  was  submitted.  It 
must  be  conceded  that  courts  and  lawyers  may 
easily  differ  reguding  tbe  result  readied  herein. 
Tbe  question  is  involved  in  serious  doubt  Such 
being  the  situation,  the  court  invokes  the  weil- 
rec(«nized  rule,  appIlcaUe  here,  as  lu  cases  where 
the  constitutunieaity  of  statutes  is  brought  Id 
question,  and  austaius  the  amendment,  because 
it  does  not  plainly  and  palpably  appear  to  be 
Invalid."  ^ 

The  question  was  similarly  presented  to 
the  Supreme  Court  of  Georgia  In  Hammond 
V.  Clark,  136  Ga.  313,  324,  71  S.  B.  479,  484, 
(38  I*  R.  A.  [N.  S.]  77),  Wherein  It  was  dis- 
posed of  by  Justice  Lumpkin,  gpeaklng  for 
the  court,  In  part  as  follows: 

"It  was  contended  that  the  proposed  amend- 
ment which  was  submitted  to  the  peo{)le  for 
ratification  contained  several  distinct  proposi- 
tions, and  that  each  of  these  constituted  m  effect 
a  separate  amendment,  and  should  have  been 
separately  submitted.  The  Constitution  pro- 
vides tbat:  'When  more  than  one  amendment  is 
submitted  at  the  same  time,  they  shall  be  so  sub- 
mitted as  to  enable  the  electors  to  vote  on  each 
amendment  separately.'  This  amendment  was  to 
a  single  paragraph  of  the  Constitution.  Wlule 
the  amendment  included  more  proportions  than 
one,  they  were  not  wholly  distinct  and  separate, 
or  in  regard  to  different  subject-matters,  but 
all  tended  to  carry  out  one  general  punrase,  and 
dealt  with  a  single  subject-matter— the  salaries 
of  judges  in  certain  judldal  circuits.  It  is 
true  that  it  dealt  with  those  salaries  both  In 
the  past  and  in  the  future,  but  tbat  is  not  a 
sufficient  basis  for  a  court  to  bold  that  it  was 
necessarj;  for  the  Legislature  to  have  proposed 
two  distinct  amendments  on  that  subject  in- 
stead of  one.  It  was  argued  that  some  of  tbe 
voters  might  have  been  willing  to  increase  the 
salary  for  the  future,  but  not  to  ratify  its  pay- 
ment in  the  past  (this  court  having  held  that 
the  legislative  provision  for  payment  of  the 
increase  of  salaries  from  the  county  treasuries 
waa  unconstitutional),  and  that  the  two  things 
should  have  been  separated.  Had  the  Legisla> 
ture  seen  fit  to  divide  the  two  propoaitioos  in 
regard  to  the  salaries  of  such  judges,  and  to 
have  submitted  them  separately,  we  do  not  say 
that  they  might  not  have. done  so.  But  we  can- 
not hold  that  they  were  obliged  to  do  so.  Al- 
most every  amendment  to  the  Constitution  or 
to  a  legislative  act  invtdvas  more  than  a  single 
simple  proposition." 

In  Jones  v.  McClanghry  (Iowa)  151  N.  W. 
210,  there  was  drawn  In  question  a  consti- 
tutional amendment  providing  for  the  or- 
ganization of  grand  juries,  and  also  provid- 
ing that  the  General  Assembly  mlgbt  provide 
for  holding  persons  to  answer  any  criminal 
offense  without  the  aid  of  a  grand  jury. 
Answering  the  contention  that  this  was  the 
submiiwlon  of  two  amendments  as  one,  Jus- 
tice Ladd,  speaklnr  ^or  tbe  court  said: 
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"Tht  parti calar  critlcUm  of  anwDdment  ii 
that  it  is  In  realitj  two  amendments,  even 
thoach  designated  *aa  one,  and  therefore  its  sub- 
missioQ  as  one  was  in  violation  of  section  2  of 
article  10  of  the  Constitution,  directing  that :  'If 
two  or  more  amendments  shall  be  submitted  at 
the  same  time,  they  shall  be  submitted  in  such 
manner  that  the  electora  shall  vote  for  or 
aniinst  each  of  sndi  amendmenta  separately.' 
The  Importance  at  this  proviaion  was  referred 
to  in  I>obaugh  v.  Cook,  127  Iowa.  181,  102  N. 
W.  1121.  Its  purpose  is  to  exact  the  submission 
of  each  amendment  upon  its  merits  alone,  and 
thereby  aecure  the  free  and  independent  expres- 
sion of  the  win  of  the  peoi>le  tliereon.  In- 
congTuoas  matter  and  that  naving  no  connection 
with  the  main  subject  la  excluded,  and  the  evil 
of  loading  a  meritorious  proposition  with  anoth- 
er of  doubtful  proprietjr  obviated.  The  elector, 
in  approving  or  rejecting,  cannot  be  put  in  a 
posiuoQ  where  he  may  be  compelled,  in  order  to 
aid  in  carrying  a  proposition,  also  to  vote  for 
another  which,  if  separately  submitted,  he  would 
reject.  Bat  this  does  not  mean  that  every  pro- 
posed change  shall  necessarily  be  analyzed  into 
its  minutest  component  parts,  and  these  sepa- 
rately submitted.  All  intended  is  that  but  one 
Butdect  be  dealt  with  in  a  single  amendment 
'If,'  as  eaid  in  Lobaugh  v.  Cook,  'the  amend- 
ment has  but  one  object  and  purpose,  and  all 
else  included  therein  is  incidental  thereto, 
and  reasonably  necessary  to  effect  the  object 
and  purpose  contemplated,  it  i«  not  inimical  to 
the  charge  of  containing  more  than  one  amond- 
ment" 

In  State  ex  reL  Hay  t.  Alderspn.  4lSi  Mont. 
S87,  142  Pac.  210,  we  have  a  case  exactly  In 
point.'  The  conatltatlonal  amendment  there 
involved  la,  in  substance,  tbe  same  as  fliat 
now  before  us,  providing  for  tbe  inttiatiTe 
and  referendum.  The  provisions  of  the  Hon- 
tana  Constitution  touching  the  sulmiisslon  of 
amendments  thereto  separately,  reads: 

"Should  more  amendments  than  one  be  submit- 
ted at  the  same  election,  they  shall  be  so  pre- 
pared and  distinguished  by  numbers  or  other- 
wise that  each  can  be  voted  upon  separately." 
Article  19,  S  0. 

In  holding  that  the  amendment  providing 
for  the  Initiative  and  referendum  is  one 
amendment  within  the  meaning  of  this  con- 
stitutional provision,  the  court  observed: 

"Only  one  provision  of  the  Constitution  was 
changed,  to  wit,  the  provision  by  which  tbe  en- 
tire legislative  authority  of  the  state  had  been 
lodged  in  the  Legislative  Assembly.  This  fact 
is  not  of  great  importance,  but  it  is  important 
that  but  one  change  was  made,  viz.,  to  ex- 

Sress  a  reservation  of  legislative  authority 
1  the  people.  That  such  authority  could  be 
used  in  two  ways— designated,  respectively,  as 
tbe  power  to  propose  and  enact  laws  and  the 
power  to  approve  or  reject  laws  enacted  by  tbe 
Legislative  Assembly— does  not  suggest  discoo- 
aection,  but  enumeration  of  the  parts  of  a  whole. 
Nor  is  the  fact  that  a.  greater  proportion  of  the 
electorate  is  required  for  the  initiative  than  for 
the  referendum  necessarily  significant  of  more 
than  that  one  mode  of  using  the  reserved  author- 
ity is  deemed  of  greater  value  than  the  other. 
These  provisions  are  purely  detail,  which  might, 
without  injury  to  the  amendment,  have  been  left 
for  the  Legislative  Assembly  to  establish.  So, 
too,  the  referendum,  while  in  political  effect  a 
veto,  is  not  aach  in  the  sense  in  wtiich  Chat 
term  ia  used  in  our  Constitution,  and  Is  not 
an  invasion  of  the  execotive  function.  Under 
it  the  people  proceed  toward  bills  enacted  by  the 
assembly,  expreasfng  assent  or  dissent,  in  essen- 
tially the  same  manner  as  the  senate  upon  a  bill 
wbidi  has  passed  the  house ;  they  are  an  addi- 
tional body  through  which  acts  of  the  Legisla- 
ture moit  pass  in  certain  cases,  and  disapproval. 
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when  it  occurs,  is  purely  le^slative.  It  is  un- 
doubtediy  true  that,  as  toe  amendment  was  sub- 
mitted, persons  who  approved  the  initiative,  and 
not  the  referendum,  or  vice  versa,  were  obliged 
to  take  both  or  neither.  But  this  circumstance 
is  not  fatal  if  they  were  both  parts  of  a  sinsle 
plan  or  general  purpose;  such  divergencies  of 
opinion  are  conceivable  as  to  any  amendment 
involving  partlcularixation.  The  unity  of  ob- 
ject is  to  be  looked  for  in  the  ultimate  end,  and 
not  in  the  detail  or  steps  leading  to  the 
end.   •  ♦ 

"After  all  is  said,  then,  tbe  question  is  an 
historical  one.  Much  is  made  of  the  foot  that 
the  initiative  is  wholly  foreign  to  our  institu- 
tions, whereas  tiie  referendum  has  been-  with  as, 
in  one  form  or  another,  since  early  ages;  bat 
the  referendum  established  by  the  amendment  in 

auestion  is  the  Swiss  referendum^  and  is  not 
lie  plebiscite  resorted  to  in  Amencao  practice 
from  the  earliest  times  for  the  settlement  of  con- 
stitutioDal  or  local  questions:  and,  while  it  is  a 
fact  that  the  initiative  is  the  later  invention, 
and  does  not  prevail  in  all  the  communities 
which  have  the  referendum,  a  very  brief  glance 
into  political  history  will  disdose  tnat  the  initia- 
tive and  tbe  referendum  came  to  us  together 
and  at  a  time  when  they  were  considered  as  es- 
sentially complementary.  It  will  readily  be  re- 
called that  for  at  least  15  years  prior  to  1906 
distrust  of  Legislatures  as  truly  repreaeutatire 
of  popular  will  was  widesoread,  and  there  was 
vigorous  agitation  for  a  corrective.  The  press 
teemed  with  discussions  of  the  initiative  and 
referendum,  always  bracketed  together,  as  a 
supposed  panacea.  Many  states  adopted  them 
as  one,  and  there  cannot  be  the  sligbteat  doubt 
that  to  the  common  understanding  of  our  people 
they  presented  the  aspect  of  a  single  plan  to  con- 
trol the  power  of  the  Ijegislature  through  tbe 
means  of  'direct  legislation.'  See  OberbeltKr 
on  Keferendum,  c.  15 ;  Phelps  on  Initiative  and 
Referendum.  By  them,  as  the  Supreme  Court 
of  California  has  said  the  people  reserved  to 
themaelves  supervisory  control  of  legislatioo. 
In  re  Pf abler,  150  CaL  71,  76.  77,  88  Pac  2Tft 
11  L.  R.  A.  (N.  SO  10^,  U  Ann.  Gas.  911. 
They  are  the  positive  and  n^ative  poles  of  tlie 
same  magnet— opposite  sides  of  the  same  shield." 

This  court  has  not  bad  occasion  to  notles 
this  provision  of  our  state  Constltntlon,  but 
in  the  case  of  State  ex  reL  Prlnttng  Co.  v. 
Riplinger.  30  Wash.  281,  70  Pac.  T48,  a  simi- 
tar provision  in  the  freehold  charter  of  Seat- 
tle was  Involved.  Tbe  charter  provided, 
among  other  things: 

"Ttiat,  if  more  than  one  amendment  be  sub- 
mitted at  the  same  general  election,  tbe  saais 
shall  be  submitted  at  such  election  in  auch  man- 
ner that  each  proposed  amendment  may  be  vot- 
ed OQ  separately  without  prejudice  to  tha 
others." 

The  charter  was  amended  by  submitting  to 
the  people  as  a  single  proposition  an  article 
relating  to  "the  library  department*"  TMi 
proposed  amendment  constituted  several  sec- 
tions providing  in  some  considerable  detail 
for  the  administration  of  that  department 
While  It  related  to  that  one  general  subject, 
it  was  plainly  susceptible  of  being  dl^dad 
Into  several  propositions,  so  that  an  elector 
might  consistently  favor  one  and  ot^wae  the 
others.  It  was  held  to  be  one  amendment 
within  the  meaning  of  tbe  diarter  pnyrtrfaa 
above  quoted  requiring  amendments  to  be 
submitted  to  the  people  separately.  Justice 
Dunbar,  speaking  for  the  court,  said: 

"As  is  well  said  by  the  respondents,  •There  !• 
no  more  reason  in  case  of  amendment  in  reqair 
ing  each  section  to  be  separately  submitt<!d  thas 
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for  requiring  each  Benteoce  to  be  so  submitted 
tbat  it  it  the  anity  of  snbject  tbat  is  demanded 
by  the  diarter  pnmslon  reqairinff  each  amend- 
ment to  be  submitted  separately.  It  appears  evi- 
dent from  the  language  of  the  amendment  that  it 
waa  the  intention  that  the  new  provision,  as  a 
wholes  should  be  substituted  in  lieu  of  the  old 
proriaion,  as  a  whol&  That  being  so,  the  voter 
vas  not  deprived  of  the  ri^t  to  ezerdse  bis 
choice  in  voting  upon  tha  amendment.'* 

The  following  dedtdons  of  the  conrts  In- 
volTlng  constitutional  amendments  made  un- 
der o(nisUtutl<Hial  prorlslons  In  substance 
the  same  as  our  own  are  In  harmony  wltli 
these  views:  Gabbert  v.  G.,  B.  L  &  P.  By. 
Ca,  171  Ma  84.  70  S.  W.  891;  People  v. 
Sours,  31  Cola  S69,  74  Fa&  167, 102  Am.  St 
Bep.  34;  People  T.  Prevost,  55- Colo.  190, 134 
Pac.  120;  Chicago  v.  Beeves,  220  111.  274, 
77  N.  E.  237;  State  v.  Board  of  Commlseion- 
ers  et  sL.  34  Mont  426,  87  Pac.  450;  Lobangh 
T.  Cook.  127  Iowa,  181, 102  N.  W.  1121. 

Ttaere  lias  come  to  our  notice  but  two  de- 
gMqdb  of  the  courts  which  we  regard  as  be- 
ing opposed  to  the  views  exinressed  In  the 
above-noticed  dedslons.  Tbey  are  State  v. 
Pow^  77  Hiss.  543,  27  South.  027,  48  L.  B. 
A.  652,  and  HcBee  v.  Brady,  15  Idaho,  761, 
100  Pac.  07.  Tb»  Poweli  Case  seems  to  have 
be«i  expreBsIy  overruled  In  the  later  case  of 
State  V.  Jones  (Hiss.)  64  South.  241,  460. 
McBee  T.  Brady  may  possibly  be  dlstli^ulab- 
ed  from  the  dedslons  above  noticed  and 
from  the  case  before  us  In  the  number  of 
subjects  covert  by  the  proposed  amendment 
to  the  Constltntlon  of  Idaho  submitted  as 
one  proposition.  If  not  so  distinguishable, 
we  tiUnlc  It,  as  well  as  the  Powell  Case,  must 
be  regarded  as  being  opposed  to  the  great 
wdght  of  authority. 

In  Elllngham  v.  Dye,  178  Ind.  336,  00  N. 
E.  1,  Ann.  Gas.  10160,  200,  a  qnesttmi  akin  to 
that  before  us  was  presented.  The  Legisla- 
ture submitted  to  the  people  as  a  sli^le  prop- 
osition an  entirely  new  Constitution.  This, 
It  was  held,  could  not  be  done  under  the  oxi- 
stltntlonal  power  of  the  L^^bOature  to  sub- 
mit amendments  only,  and  those  separately. 
Manifestly  this  was  the  submission  of  more 
than  one  amendmrat  as  a  tfngle  proposltlcm. 

Is  Lozier  v.  Alexander  Drug  Ca,  23  Okl. 
1,  90  Pac.  806,  there  was  on  attempt  to  sub- 
mit a  constitutional  amendment,  and,  the 
question  of  approval  or  rejection  of  an  act 
of  the  L^lslatnre  as  a  single  proposition. 
This  was  heUA  to  be  an  unlawful  submission, 
miis  decdslon  plainly  Is 'of  no  aid  to  the  8<du- 
tlon  of  the  inroblem  here  involved. 

It  Is  strranonsly  argued  that  the  initiative 
and  referendum  are  separate  subjects  with- 
in tlie  meaning  of  our  constltntloDal  provi- 
sion requirli^  dUfer»it  amoidments  to  be 
«abmitted  separatdy,  because  the  initiative 
Is  purely  le^latlve  and  the  referendum  is 
n^atlve  in  character,  partaking  more  of  the 
veto  power,  which  power  is  ordlnatlly  vested 
in  the  execntive.  We  have  seen  In  the  above 
quotations  from  the  Montana  court  In  Statci 
ex  rd.  Hay  v.  Alderson,  that  that  court  re* 
gards  the  referendum  more  in  the  nature  of  a 


method  of  referring  a  bill  to  another  house 
or  branch  of  the  Legislature,  as  a  bill  goes 
to  the  senate  or  the  house  after  being  intro- 
duced and  passed  In  the  other  body,  rather 
than  as  an  exercise  of  a  power  likened  to  the 
veto.  However  this  may  be,  it  Is  elemen- 
tary that,  while  the  veto  power  Is  ordinarily 
exercised  by  that  person  possessing  the  exec- 
utive power,  It  la  not  an  executive  power, 
bnt  a  legislative  power.  Speaking  of  the 
King's  prerogative,  among  which  is  tbat  of 
the  veto  power,  Blackstone  tells  us  In  book 
1  at  page  261: 

"First  he  is  a  conrtitaent  part  of  the  supreme 
legislative  power ;  and.  as  such,  has  the  prerog- 
aave  (tf  rejecting  such  provisiona  In  parliament 
as  he  judges  improper  to  be  paaaed." 

Judge  Cociiey,  In  his  Principles  of  Gonstitn- 
tlonal  Law,  at  pages  61  and  BZ,  says: 

"The  power  to  veto  legislation  which  Is  eon- 
ferred  upon  the  President  makes  bim,  in  effect,  a 
third  branch  of  the  Legislature.  The  power  is 
legislative,  not  executive,  and  the  questions  pre- 
sented to  his  mind  are  predaely  the  same  as 
those  the  two  houses  of  Congress  must  determine 
in  paasing  a  bill.  Whether  the  proposed  law  Is 
necessary  or  expedient,  whether  It  is  constitu- 
tional, whether  it  is  so  framed  as  to  accomplish 
its  intent,  and  so  on,  are  questioos  transferred 
from  the  two  hooses  to  the  President  with  th» 
biU  itself." 

In  Bla<&*s  C<m8tltQtional  Law,  at  page 

113,  that  learned  author  observes: 

"This  power  vested  in  the  President  is  not  ex- 
ecutive in  its  nature,  but  easentially  legislative. 
It  makes  him,  in  effect,  a  branch  of  Congress, 
though  only  to  a  limited  and  qualified  extent" 

In  the  text  of  36  Cyc.  958,  we  read: 

"Under  the  system  of  government  adopted  in 
this  country  the  chief  executive,  either  the  Pres- 
ident or  a  Governor,  is  a  part  of  the  lawmaking 
power." 

Numwous  anthoritlea  are  there  c(dlected 
showing  that  the  real  nature  of  the  veto 
power  Is  leglslatlva 

These  consideratloiu,  It  seems  to  us,  render 
It  plain  tbat  the  seventh  amendment  to  our 
Constitution,  vesting  legislative  power  in 
both  the  Legldature  and  the  people,  and 
withholding  from  the  Governor  the  veto 
power  as  to  Initiative  and  referendum  meas* 
urea,  deals  with  the  one  subject  of  legisla- 
tive power,  and  that  mth  vesting  of  that 
power,  and  incidentally  thereto  the  deflnli^ 
of  the  manner  and  means  of  Its  exerdse,  is 
the  one  sole  <AJect  and  purpose  of  the  amend- 
ment That  It  could  have  been  submitted  to 
the  people  as  more  than  one  proposition  to 
our  minds  argues  <»ily  that  audi  different 
possible  propositions  have  to  do  only  with 
matters  incidental  to  the  one  purpose^  The 
fact  that  the  mode  of  exercising  the  power 
by  referendum  Is  negative,  or  that  it  might 
be  even  regarded  as  a  veto  power,  does  not 
chai^  the  fact  that  such  power  Is  legisla- 
tive. So  in  its  final  anal>'sis  the  language 
added  to  section  1  of  article  2  of  the  Consti- 
tution by  the  seventh  amendm«it  provides 
only  for  the  parttdpatlon  by  the  people  In 
legislation  by  their  direct  vote.  All  else 
found  in  the  amendmoit  is  but  Indd^tal  to 
this  object  and  purpose.  The  amendment  is 
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to  bat  one  section  of  the  Constltntlon ;  it 
deals  with  one  subject  and  looks  to  the  accom- 
plishment of  one  purpose.  We  conclude  that 
the  seventh  amendment  to  the  Constitution 
did  not  fail  of  lawful  adoption  because  of  the 
fact  that  It  was  submitted  to  the  people  as 
one  proposition. 

[4-1]  It  Is  contended  by  counsel  for  appel- 
lants that  the  seventh  amendment  to  the 
Constitution  was  not  lawfully  submitted  to 
the  people,  in  that  It  was  not  published  prior 
to  the  election  at  which  it  was  voted  upon  as 
required  by  that  portion  of  article  23  of  tbe 
Constitution  reading  as  follows: 

"The  Legislature  shall  also  cause  the  amend- 
ments that  are  to  be  submitted  to  tbe  people  to 
be  published  for  at  least  three  moBths  next  pre- 
ceding the  election,  in  some  weekly  Dewspaper, 
in  every  county  where  a  newspaper  is  publisued 
throughout  the  state." 

It  is  Insisted  that  the  publication  of  the 
pro[>06ed  amendment  was  defectlTe  in  several 
of  the  counties  of  the  state,  In  that  It  was 
not  published  therein  the  required  period 
"next  preceding"  the  election  at  which  It 
was  voted  upon.  The  facts  showing  this 
claimed  defect  in  the  publication  are  sought 
to  be  brought  before  us  by  stipulation  of 
counsel  for  the  respective  parties  to  this  ac- 
tion, counsel  for  respondents  reserving,  how- 
ever, their  objections  to  the  relevancy  of  such 
facts  and  to  the  court  taking  judicial  notice 
of  them.  This  branch  of  tbe  case,  to  our 
minds,  presents  the  most  difficult  problem  in 
the  entire  controversy,  the  importance  of  the 
correct  solution  of  which  cannot  be  overesti- 
mated. Viewed  as  a  fundamental  principle 
of  orderly  constitutional  government,  nothing 
seems  more  Important  than  that  the  man- 
dates of  the  Constitution  touching  the  proce- 
dure to  be  followed  in  bringing  about  changes 
ther^  by  amendment  should  be  followed  by 
those  to  whom  such  mandates  are  directed. 
It  may  seem  equally  important  that  the 
courts  should  declare  void  and  of  no  effect 
any  attempted  amendment  to  the  Constitu- 
tion which  is  not  attended  by  those  things 
prescribed  by  the  Constitution  Itself  as  pre- 
requisite to  the  bringing  alMut  of  its  amend- 
ment This,  it  is  now  beyond  question,  the 
courts  have  [>ower  to  do;  more,  It  is  their 
solemn  duty  to  do,  when  the  want  of  constitu- 
tional prerequisites  is  of  a  substantial  nature, 
and  such  that  the  courts  can  judicially  know 
that  there  has  beea  such  want  of  constitu- 
tional prerequisites.  Important  as  these 
things  are,  and  plain  as  the  power  and  duty 
of  the  courts  may  be  in  such  cases,  it  Is  of 
no  less  consequence  that  the  courts  must 
never  declare  void  and  of  no  effect  a  constitu- 
tional amendment  when  all  of  the  facts  which 
are  within  the  realm  of  the  judicial  knowl- 
edge touching  Its  submission  and  adoption 
by  the  people  point  to  its  lawful  submission 
and  adoption,  whatever  other  facts  may  ex- 
ist pointing  to  the  contrary.  If  it  be  the  duty 
or  privilege  of  the  courts  to  look  to  facts  be- 
yond tbe  realm  of  judicial  knowledge,  which, 
Senwally  Bpeaklns.  Is  limited  to  &cts  evi- 


denced by  public  records  and  facts  of  gen- 
eral notoriety,  In  determining  the  question  of 
tbe  lawful  existence  of  a  constitutional 
amendment,  then.  Indeed,  does  the  existence 
of  such  an  amendment  rest  upcm  an  uncer- 
tain foundation,  varying  in  its  snpportlng 
strength  according  as  each  Utigant,  in  Inna- 
merable  possible  cases,  might  be  able  to  prove 
or  dl^rove  facts  outside  the  realm  of  judi- 
cial knowledge  touching  details  of  its  sub- 
mission and  adoption  by  the  i>eople.  To  give 
sanction  to  such  a  doctrine  would  leave  the 
lawful  existence  of  this  and  everiy  other 
amendment  to  our  Constitution  an  open  ques- 
tion, to  be  tried  out  as  a  question  of  fact  as 
many  times  as.  there  might  be  different  cases 
drawing  Its  existence  in  question,  even  a 
generation  hence.  Surely  tbe  existence  of 
our  written  law,  whether  constitutional  or 
statutory,  does  oot  rest  upon  such  a  preca- 
rious support. 

The  arguments  of  counsel  on  both  sides 
proceed  upon  tbe  theory  that.  In  so  far  as 
the  court  Is  called  upon  to  notice  facts  in 
determining  the  question  of  the  legal  exis- 
tence of  the  seventh  amendment,  only  such 
facts  are  pro[>er  to  be  considered  as  tbe  court 
can  judicially  notice.  Manifestly  the  court 
could  not  proceed  upon  any  other  theory, 
since  this  is  not  in  any  sense  a  trial  of  an 
issuable  fact.  The  facts  here  controlling 
must  be  regarded  as  absolute  facts,  not  ten- 
tative, prima  facie,  or  questionable  facts, 
not  facts  to  be  proven  or  in  any  sense  the 
subject  of  proof,  but  facts  which  the  conrt 
is  bound  to  Judicially  know  as  absolutely 
true  or  not  true,  and  from  which  It  must  say 
ttiat  the  seventh  amendment  has  or  has  not 
become  a  part  of  our  Constitution ;  in  other 
words,  the  answer  to  our  problem  must  be 
absolute.  Our  answer  must,  at  least  theo- 
retically, rest  upon  facts  capable  of  bdng 
Judicially  noticed  without  proof,  which  will 
furnish  the  same  answer  at  all  times  to  all 
men,  though  the  courts  may  never  have 
spoken  upon  the  subject.  This  being  the  na- 
ture of  our  problem  in  so  far  as  facts  eat« 
as  an.  element  Into  Its  solution,  it  seaos  to 
foUow,  as  a  matter  of  oourse,  that  ^pula- 
tions  or  admissions  of  counsel  as  to  what  the 
facts  are  can  be  of  no  controlling  force  wbat^ 
ever,  though  possibly  the  court  may  look 
to  such  stipulation  or  admission  to  refresh 
Its  memory  as  calling  Its  attention  to  facta 
within  the  realm  of  Judicial  knowledge  as 
It  would  look  to  an  almanao  to  be  reminded 
of  the  day  of  the  month  or  to  a  historical 
work  to  be  reminded  of  the  date  of  some 
prominent  historical  event  of  such  notoriety 
as  to  come  within  the  realm  of  judicial 
knowledge,  or  to  official  records  of  public 
acts.  Stipulations  or  admissions  of  couosd 
cannot  bring  facts  within  the  sphere  of  Ju- 
dicial knowledge  which  in  law  do  not  belong 
there.  Such  la  the  well-settled  rule.  Among 
the  decisions  so  holding  we  note  the  follow- 
ing: Freeholders  of  Passaic  v.  Stevenson. 
46  N.  J.  Law,  173;  Legg  t.  Mayor  et  aL. 
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Md.  208 ;  Attorney  General  t.  Rice,  64  Mich. 
385,  31  N.  W.  203;  Pulllngton  v.  WllUams, 
98  Ga.  807,  27  S.  E.  183;  State  t.  Boise,  5 
Idaho,  619,  51  Pac.  110 ;  Harrison  r.  People. 
57  CJoXo.  137,  140  Pat  203. 

We  proceed  then  In  the  light  of  jndldal 
knowledge  alone,  In  so  far  as  we  are  to  be 
controlled  by  facts  toudiing  the  proper  sub- 
mission of  the  seventh  amendment  to  oui* 
Oonstltutlon.  If  we  were  asked  to  look  alone 
to  facts  which  the  Oonstltutlon  or  statute 
requires  to  be  evidenced  by  public  record,  our 
task  would  be  freed  from  much  of  Its  attend- 
ant difQcnlty ;  but  counsd  fi}r  appellants  ask 
us  to  take  judicial  notice  of  facts  which  they 
<Aaim  show  defective  publication-  of  the 
sev^th  amendment  In  the  several  counties 
of  the  state  prior  to  the  election  at  which  It 
was  voted  upon.  Now,  neither  the  Coiistltn- 
tlon  nor  the  statute  of  our  state  requires  the 
publication  of  a  proposed  amendment  to  the 
Constitution  to  be  evidenced  by  any  official 
record  thereof  to  which  the  court  could  look 
and  judicially  know  that  the  publication  pre- 
scribed has  or  has  not  been  made.  So  far 
as  officially  recorded  facts  are  concerned,  it 
may  be  said  that  we  know  Judldally  that 
the  L^lslature  of  1911  passed  an  act  pro- 
posing the  seventh  amendment  to  the  people 
at  the  general  election  of  1912;  that  such 
proposal  was  duly  evidenced  by  prefer  en- 
tries upon  the  journals  of  the  senate  and 
house  of  representatives;  that  by  section  2 
of  that  act  the  Legislature  provided  for  pub- 
lication of  the  amendment  prior  to  the  elec- 
tion as  required  by  article  23  of  the  CJonstitu- 
tion;  that  at  that  election  there  were  cast 
for  the  adoption  of  the  proposed  amendment 
110,110  votes,  and  against  Its  adoption  43,- 
905  votes ;  and  that  upon  a  cenvass  of  the 
election  returns  on  file  and  of  public  record 
as  the  law  requires  in  the  office  of  the  sec- 
retary of  state  showing  this  result  the  Gov- 
ernor on  December  28,  1912,  issued  his  proc- 
lamation as  required  by  article  23  of  the 
Constitution,  tn  which  he  proclaimed  the 
fbct  that: 

"Said  amentlmeDt  has  been  adopted,  and  that 
the  same  Is  dow  a  part  of  the  Oonstitation  of 
the  state  of  Washington." 

There  may  be  other  officially  recorded  facts 
we  conld  Judicially  notice,  if  necessary,  but 
no  officially  recorded  fact,  that  is,  no  fact  re- 
quired by  Constitution  or  statute  to  be  re- 
corded, and  no  fact  of  such  notoriety  as  to 
bring  it  within  the  realm  of  judldal  notice, 
answers  the  question  of  whether  the  pub- 
licati<m  of  the  proposed  amendment  prior  to 
the  election  at  which  it  was  voted  upon  was 
or  was  not  made  as  the  Constitution  pre- 
scribes. By  what  process  of  reasoning,  then, 
are  the  facts  determinative  of  this  question 
to  be  noticed  by  the  courts?  If  out^de  the 
realm  of  Judldial  notice,  must  we  not  con- 
clusively presume  that  the  publicatloa  was 
made  In  obedience  to  the  requirements  of  the 
Constitution  by  those  to  whom  the  Constitu- 
tion and  statutes  ^lacted  in  pursuance  thae- 


of  intrusted  such  duty?  An  affirmative  an- 
swer to  this  question  seems  inevitable,  unless 
the  facts  are  to  be  judicially  noticed  by 
the  courts  upon  the  ground  of  notoriety.  This 
seems  impossible  in  view  of  the  nature  of 
the  facts  which  It  is  sought  to  have  us  ju- 
dicially notice.  The  limits  of  judicial  notice 
are  not  capable  of  being  prescribed  In  general 
terms  with  any  degree  of  exactness;  but  It 
seems  plain  from  the  authorities  that  noto- 
riety is,  generally  speaking,  the  ultimate  test 
when  facts  sought  to  be  brought  within  the 
realm  of  judicial  notice  are  of  the  nature 
we  are  here  asked  to  notice.  In  1  Greenleaf 
on  Evidence  (16th  Ed.)  p.  8,  it  Is  said : 

"The  genera]  principle  of  judicial  notice  Is 
dmpte  and  natonl  enoui^  u  general,  it  cov- 
ers: (1)  Matters  which  are  so  notorious  that 
the  production  of  evidence  would  be  nimecesaa- 
ry  ;  (2)  matters  which  the  judicial  function  sup- 
poses the  jadge  to  be  acquainted  with,  either  ac- 
tually or  m  theory;  (3)  sundry  matters  not  ex- 
actly included  under  either  of  these  heads." 

Professor  Jones,  In  his  GcHnmentaries  on 
Evidence,  vol.  1,  %  l<Xi,  observes  as  follows: 

"General  rules  have  often  been  prescribed  for 
determining  what  facts  are.  and  what  are  not, 
matters  for  judicial  cognizance;  yet  such  rules 
are  necessaniy  too  vague  and  general  in  their 
character  to  afford  very  valuable  aid  to  the  prac- 
titioner. Certain  facta  may  be  said  to  be  the 
Bubject  of  judicial  notice  because  they  are  part 
of  the  law  of  the  land,  which  is  presumed  to  be 
geoerally  known.  Other  facts  may  be  properly 
the  subject  of  judicial  notice,  because  they  re- 
late to  the  organization  and  dnties  of  the  court 
and  its  officers,  and  hence  may  be  said  to  be 
^uliarly  within  the  cognizance  of  the  judge. 
Bat,  when  we  pass  from  facta  of  the  character 
already  mentioned,  the  principal  guide  in  deter- 
mining what  facts  may  be  assumed  to  be  Judi- 
cially known  Is  that  of  notoriety." 

In  Wade  on  the  Law  of  Notice^  at  sectton 
14(0,  we  read: 

"The  classes  of  facts  of  which  notice  will  be 
taken  are  judicial,  legislative,  political,  histori- 
cal, ^graphical,  cemmerclal,  Bcieutific,  and 
artistic,  in  addition  to  a  wide  range  oi  matters 
arising  In  the  ordinary  course  of  nature,  or  the 
general  current  of  human  affairs,  which  rest  en- 
tirely upon  acknowledged  notoriety  for  their 
claims  to  judicial  recognition." 

In  Bouvier's  Law  Dictionary  (Bawle's  3d 
Revision),  at  page  1734,  "Judicial  notice"  is 
defined  as  follows: 

"A  term  used  to  express  the  doctrine  of  the 
acceptance  by  a  court  for  the  purposes  of  the 
case  of  the  truth  of  certain  notorious  facts  with- 
out requiring  proof. 

"It  is  the  process  whereby  proof  by  parol  evi- 
dence is  dispensed  with,  where  the  court  Is  Jus- 
tified hv  general  considerations  in  assuming  the 
truth  of  a  proposition  without  requiring  evidence 
from  the  party  setting  it  up.  See  Wigm.  Ev.  { 
2565.  This  power  is  to  be  exercised  with  cau- 
tion. Care  must  be  taken  that  the  requisite  no- 
toriety exists.  Every  reasonable  doubt  ^onld 
be  resolved  promptly  in  the  negative." 

In  the  text  of  16  Cyc.  860,  we  read: 
"Judicial  knowledge  is  not  reached  by  the  use 
of  evidence;  it  is  a  matter  pertaining  to  the 
judicial  function,  and  its  existence,  like  that  of 
an  admission,  stipulation,  or  rule  of  presump- 
tion, dispenses  with  evidence  as  to  the  point  cov- 
ered. It  is  necessary,  however,  that  the  commu- 
nity throughout  which  the  fact  to  be  judicially 
known  is  supposed  to  be  commonly  known  should 
be  one  whose  extent  bears  some  reasonable  rda- 
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tion  to  the  tenltralal  Jariadietiou  of 'the  oonrt 
itself."  . 

See  note  In  4  L,  B.  A.  SS. 

Tbere  bare  been  a  great  namber  id  ded- 
Aom  rendered  by  tbe  courts  wUch  may  be 
regarded  aa  showing  the  inescactness  of  the 
mle  of  general  notwlety  as  defining  the  Un^ 
Its  of  notice.  Tbis  want  of  exactness,  how- 
ever, conies  from  the  difficulty  in  many  cases 
of  determining  what  Is  suffldeut  notoriety  of 
a  given  fact  to  bring  it  within  the  judicial 
notice  of  the  court 

After  a  painstaking  examination  ot  the  nu- 
merous decisions  called  to  our  attention  by 
counsel,  and  also  otbers  coming  to  our  no- 
tice, we  beileve  it  safe  to  assert  that  no 
court,  so  far  as  can  be  determined  from  the 
reported  declslims,  has  ever  judicially  no- 
ticed facts  touching  the  sufficiency  of  the 
publication  of  a  constitutional  amendment  or 
a  statute,  which  pubUcatton  was  required  by 
law  prior  to  tbe  adoption  of  such  amend- 
tnent  or  tbe  enactment  of  such  a  statute, 
where  neither  tbe  Constitution  nor  tbe  stat- 
ute made  provision  for  preserving  some  offi- 
cial record  touching  the  fact  of  such  publi- 
cation, except  In  cases  where  the  propriety 
of  tbe  court  taking  judicial  notice  of  such 
facts  was  not  In  the  least  drawn  In  question. 

Tbe  decision  wblcb  seems  to  us  most  di- 
rectly in  point  as  lending  support  to  tbe  con- 
tention of  counsel  for  appellants  touching 
this  question  is  that  of  State  v.  Tooker,  15 
Mont  8.  37  Pac  840.  25  L.  B.  A.  560.  la 
that  case  tbere  was  drawn  In  question  tbe 
adoption  of  a  constitutional  amendment 
which  was  held  to  have  failed  of  lawful 
adoption  because  of  Its  defective  publication 
prior  to  the  election  at  wblcb  It  was  voted 
upon.  Assuming  that  neither  the  Constitu- 
tion nor  tbe  statute  of  Montana  made  any 
provision  for  preservation  of  any  official  rec- 
ord of  facts  touching  the  making  of  the  re- 
quired publication,  as  to  wblcb  tbe  decision 
is  silent,  it  seems  that  the  court  did  take 
notice  of  facts  going  to  show  tbe  Insufficien- 
cy of  such  publication.  We  look  In  rain  In 
that  decision,  however,  for  any  challenge  to 
the  power  of  tbe  court  to  rightfully  judicial- 
ly notice  such  facts.  Just  bow  the  facta 
were  called  to  the  attention  of  tbe  court  in 
that  case  is  not  clear  from  tbe  decision. 

Tbe  decision  which  may  be  regarded  as 
next  in  order  of  importance  as  lending  sup- 
port to  appellants'  contention  upon  this  sub- 
ject is  that  of  the  Supreme  Court  of  Nevada 
in  State  v.  Davis,  20  Nev.  220,  19  Pac.  894. 
What  we  have  said  relative  to  tbe  decision 
In  State  v.  Tooker  la  equally  applicable  to 
this  decision.  Tbe  question  of  Judicial  no- 
tice extending  to  facts  going  to  show  Insuffi- 
ciency of  publication  prior  to  tbe  election  at 
which  the  constitutional  amendment  tbere  In- 
volved was  voted  upon  was  not  presented  to 
or  considered  by  tbe  court  so  far  as  can  he 
determined  from  the  reported  decision. 

The  decision  of  the  Supreme  Court  of  Ken- 
tucky in  McCreary,  Governor,  t.  Speer,  156 


Ky.  783,  102  3.  W.  03,  also  seems  to  lend 
some  support  to  the  contention  of  counsel 
tt>r  appellants  touching  tbe  question  of  tlie 
sufficiency  of  the  publication.  But  tliat  case 
was  submitted  to  the  court  upon  facts  stipu- 
lated by  oounael,  and  the  oplnUnt  falls  to  dis- 
close any  mention  or  discussion  of  the  ques- 
tion of  tlie  propriety  of  tfaa  oonrt  drawiog 
to  itself  by  judicial  notice  facts  necessary  to 
a  determination  (tf  the  sufficiency  <tf  the  pab- 
Ucatlon. 

No  other  decision  has  come  to  onr  notice 
holding  a  constitutional  amendment  vdd, 
rested  alone  npaa  the  ground  of  want  ot 
suffldent  publication  prior  to  the  eledion  at 
which  it  was  voted  upon.  Wle  proceed,  how- 
ever, to  notice  a  number  of  dedMons  which 
counsel  tar  apjwllants  place  reliance  upon  as 
touching  this  branch  of  the  casb  ' 

In  Kussell  y.  Croy,  164  Mo.  69.  63  a  W. 
840,  tbe  court  considered  and  reviewed  the 
question  of  the  suffidency  of  a  publication 
of  a  constitutional  amendment  and  declined 
to  bold  the  amendment  void  upon  that 
ground,  but  did  hold  It  void  as  being  In  vio- 
lation of  rights  guaranteed  by  tbe  federal 
Constitution.  Tbe  question  of  the  propriety 
of  the  court  taking  judicial  notice  of  factB 
which  were  dalmed  to  show  tbe  detective 
publication  was  not  noticed.  Indeed,  the 
question  of  Insuffidency  of  tbe  pnblicatiMi 
was  wholly  unnecessary  to  a  decision  of  tbe 
cause,  in  view  of  the  ground  upon  whkh  the 
amendment  was  hdd  void. 

In  the  famous  Kansas  Prohlbltoty- 
Amendment  Cases,  24  Kan.  700,  much  Is  said 
In  a  general  way  by  tbe  learned  writer  of 
that  opinion  touching  tbe  extent  ot  judicial 
notice.  There  was  not  however,  involved 
In  that  case  any  question  of  judicial  notice 
of  facts,  other  than  such  facts  as  were  evi- 
denced by  official  records.  The  suffidency  of 
the  publication  of  the  proposed  amendmoit 
prior  to  the  election  at  which  it  was  voted 
upon  was  not  questioned.  The  amendmeot 
however,  was  uphdd  as  against  other  cimten- 
tlons  which  were  determinable  from  offi- 
dally  recorded  facts. 

In  Re  House  Resolntim,  60  Colo.  71,  114 
Pac.  293,  tbe  Supreme  Court  of  Colorado 
rendered  its  decision  in  response  to  a  resolu- 
tion and  Interrogatories  of  the  boose  of  rep- 
resentatives touching  the  question  of  the 
constitutionality  of  tbe  method  of  publication 
provided  for  In  a  bill  pending  In  tbe  L^s- 
lature  which  contemplated  the  submission  to 
the  people  of  a  constitutional  amendmeDt 
Manifestly  no  question  of  fact  was  there 
presented  which  was  beyond  tbe  courts'  Ju- 
dicial knowledge,  because  tbe  bill  upon  Its 
face  furnished  all  the  facte  the  court  was 
called  upon  to  consider  inddental  to  the 
question  of  law  presented. 

In  Hammond  v.  Clark,  136  Qa.  313,  71 
S.  E.  479,  38  I*  R.  A.  (N.  S.)  77,  there  was 
drawn  in  question  Oie  suffidency  of  tbe  form 
in  which  the  publication  of  a  proposed 
amendment  to  the  ConstltutiMi  was  mads. 
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But  tbe  ^esUon  was  plainly  detennlnatile 
from  a  public  record,  to  wit,  the  Governor'B 
proclamation,  wldcb  the  General  Aasembly 
directed  the  OoTemor  to  make  and  publish, 
and  whicb  contained  the  entire  act  pr^>ob- 
Ing  the  amendmoit.  It  was  not  a  question 
of  the  extent  of  the  publicatiwi  that  was 
actually  made,  but  as  to  the  fbrm  of  it, 
which,  of  course,  was  determinable  from 
the  face  of  the  Govemw's  proclamation,  a 
public  document.  The  prodamatlini,  so  for 
as  its  form  was  concerned,  was  held  auffl- 

In  McGonaughy  r.  Secretary  of  State,  106 
lUnn.  382,  110  N.  W.  406,  then  was  drawn 
In  qoestlon  the  snffldency  of  a  pubUcation 
€t  a  ocmstitntlonai  amendment  jfxUa  to  the 
electl<Hi  at  which  it  was  voted  lUKm,  appar- 
ently as  a  question  of  tact,  in  a  statutory 
election  contest  timely  Initiated.  Manifestly, 
under  such  drcua^tances,  tibe  qnertkm  of 
the  extent  of  the  publication  mu  determina- 
ble as  a  question  ot  .fact  Of  course,  the 
court  In  that  case  OHild  determine  the  fscts 
frcon  proof  as  In  any  trial  ot  a  viestion  of 
fkct,  and  was  not  confined  to  facts  of  irtilch 
It  could  take  Judicial  notice  withrat  proof, 
as  In  the  case  before  us. 

In  Hildreth  t.  Taylor  <ATk.)  175  S.  W.  40, 
there  was  drawn  in  question  a  constitutional 
amendmrat  lown  the  ground  of  Insufficiency 
of  the  publication  thereof  preceding  the  elec- 
tion at  whidi  it  was  voted  np<Hi.  The  court 
held'  ttw  amendment  to  have  foiled  of  adop- 
tioD  because  of  its  foilure  to  receive  a  suffl- 
tient  number  of  votes.  The  court,  however, 
did  notice,  and  to  stnne  extent  examined,  ^e 
question  of  the  sufficiency  of  the  pnldicatlon, 
and,  while  it  was  not  necessary  for  the  court 
to  express  its  opinim  touching  the  effect  ot 
the  dalmed  dtfectlve  publlcatton,  yet,  in 
Ttew  of  the  foct,  as  under  our  law  and  Gon- 
atttntlon,  the  C<»istitution  and  laws  of  Ar* 
kansas  made  no  provision  tor  preservation 
of  any  record  of  the  foots  touching  the  ex- 
tent of  the  publication,  the  following  lan- 
guage of  the  eonrt  In  that  ease  is  of  interest 
In  this  connection: 

"The  I«KiBlatore  bas  provided  no  record 
whereby  the  fact  can  be  defiaitely  ascertained 
whether  or  not  the  publication  bas  been  made  as 
directed;  therefore  it  would  be  disastrous  to 
hold  that  a  statute  or  ameudment  to  the  Con- 
stitution TOoId  be  defeated  by  showing  that  the 
publication  in  fact  was  not  made  In  accordance 
with  the  specified  terms." 

This  language  comes  aa  near  touching  the 
question  of  Judicial  notice,  as  here  involved, 
as  that  of  any  decision  which  bas  come  to 
oar  notice.  Indeed,  no  other  language  of  any 
decision  coming  to  our  attention  suggests 
thought  of  the  questton,  as  here  involved. 

In  Worman  v.  Hagan,  78  Md.  162,  27  Aa 
616,  21  L-  R.  A.  716,  it  was  held  that  the  gov- 
enuv's  proclamation  declaring  that  certain 
amendments  submitted  to  the  vote  of  the  peo- 
ple had  received  a  majority  of  the  votes  cast, 
and  thereby  had  been  ad<vted  by  the  people 
as  a  part  of  the  Gonstitutlon,  was  conclusive 


upcb  the  courts.  Hits  holding  was  rested  np^ 
on  the  language  of  the  Maryland  ConstltQ- 
tlon.  It  is  worthy  ot  note,  however,  that 
there  was  not  drawn  in  question  in  that  case 
any  foots  other  than  officially  recorded  foots, 
even  had  the  court  felt  called  upon  to  go  be- 
hind the  Governor's  proclamation. 

In  State  ex  reL  Tan  Deusen  v.  Williams, 
143  Ala.  fiOl,  39  South.  276,  there  was  pre- 
sented a  situation  where  the  court  took  jn* 
CltHal  notice  of  foots  touching  the  sufficiency 
of  a  publication  required  by  the  Constitution 
as  a  prerequisite  to  the  Legislature  passing 
a  special  law.  A  critical  reading  of  that  de- 
cision, however,  will  show  that  the  court 
could  take  Judicial  notice  of  the  publication 
or  want  thereof  because  of  the  fact  that  the 
Constitution  expressly  provided  for  the  pres- 
ervation of  record  evidence  of  the  publica- 
tion, and  also  provided  that: 

"The  courts  shall  pronounce  void  every  special, 
private  or  local  law  which  the  journals  do  not 
affirmatively  show  was  passed  In  accordance 
with  the  provisions  of  this  section." 

A  similar  situation  was  presented  in  Free- 
boMdrs  of  Passaic  v.  Stevenson.  46  N.  J.  Law, 
173. 

In  the  foUovrlDg  decisions  the  courts  no- 
ticed the  question  of  the  sufficiency  of  publi- 
cation made  prior  to  the  adoption  of  constitu- 
tional amendments,  and  held  such  publica- 
tions sufficient.  In  none  of  them,  however, 
was  the  question  of  judicial  notice  reviewed 
or  mentioned.  State  v.  Grey,  21  Nev.  378, 
32  Pac.  190,  19  U  S.  A.  134 ;  State  ex  reL 
Hay  T.  Alderson,  49  Mont  387,  142  Pac.  210 ; 
State  ex  rel.  Thompson  v.  Wlnnett,  78  Neb. 
379.  110  N.  W.  1113,  10  L.  R.  A.  (N.  S.)  149, 
15  Ann.  Cas.  781. 

In  the  following  cases  the  question  of  the 
validity  of  constitutional  amendments  was 
decided  upon  offlclaliy  recorded  facts:  Col- 
lier V.  Frierson,  24  Ala.  100 ;  SUte  v.  Swift, 
69  Ind.  506 :  In  re  Denny,  166  lud.  104,  59 
N.  E.  359,  51  L.  R.  A.  722;  Elltogham  v. 
Dye,  178  Ind.  336, 99  N.  E.  1,  Ann.  Cas.  1915C, 
200 ;  Koehler  &  Laoge  v.  HiU,  60  Iowa,  543, 
14  N.  W.  738,  15  N.  W.  609 ;  State  v.  Sessions, 
87  Kan.  497,  124  Pac.  403;  Dayton  v.  St 
Paul,  22  Minn.  400;  State  v.  Stearns,  72 
Minn.  200,  75  N.  W.  210;  Rich  v.  Board  of 
Canvassers,  100  Mich.  463,  69  N.  W.  181; 
Trustees  of  University  v.  Mclver,  72  N.  O. 
76;  Ramsey  v.  Perslnger,  43  Okl.  41,  141 
Pac.  13;  Kadderly  v.  PorUand,  44  Or.  118, 
74  Pac.  710,  75  Pac.  222 ;  Bott  v.  Secretory  of 
State,  63  N.  J.  Law,  289,  43  AtL  744.  881, 
45  L.  R.  A.  261. 

Counsel  for  appellants  rely  upon  our  deci- 
sion in  Cudlhee  v.  Phelps,  76  Wash.  S14,  325. 
136  Pac.  367,  in  support  of  their  contoition 
that  we  should  take  Judicial  notice  of  facts 
showing  the  extent  of  the  publication  of  the 
seventh  amendment  in  the  several  counties 
of  the  sfote  prior  to  the  election  at  which  it 
was  voted  up«L.  It  Is  true  we  said  in  that 
case: 
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"It  is  conceded  thaC  the  secretvT  of  state  did 
publish  the  proposed  amrndment  for  three  full 
months  next  preceding  the  general  election  of 
1912,  ia  a  weekly  newspaper  printed  and  pub- 
Ushea  in  each  and  every  county  of  the  state."^ 

Counsel  seem  to  argue  that  this  ia  the  tak- 
ing judicial  notice  of  facta  of  the  same  na- 
ture we  are  here  asiied  to  judicially  notice. 
A  critical  reading  of  that  decision,  we  think, 
will  show  that  there  was  no  question  raised 
In  that  case  as  to  the  sufflclency  of  the  publi- 
cation of  the  recall  amendment  to  the  Con-' 
stitution  there  involved,  except  as  the  suffi- 
ciency of  sudi  publication  contd  be  deter- 
mined as  a  matter  of  law  from  the  terms  of 
the  Constitution  and  the  act  of  the"  Legisla- 
ture proposing  the  amendment.  There  was 
no  question  made  in  that  case  as  to  the  ex- 
tent the  publication  was  actually  made.  It 
was  Insisted  that  the  publication  was  not 
made  In  accordance  with  the  Constitution, 
upon  the  sole  ground  that  the  proposing 
act,  which  also  provided  for  the  publica- 
tion, did  not  comply  with  the  Constitution  as 
to  the  time  It  prescribed  for  the  publication. 
We  held,  however,  that  reading  the  act  In 
the  light  of  the  constitutional  provision  re- 
quiring the  Legislature  to  cause  the  publi- 
cation of  proposed  amendments  to  be  made, 
it  meant  the  same  as  the  Constitution,  in 
so  far  as  the  time  of  publication  was  concern- 
ed. The  question  there  presented  in  its  last 
analysis  was  manifestly  one  as  to  what  the 
law  was,  rather  than  as  to  what  actually  oc- 
curred touching  the  making  of  the  publica- 
tion. No  question  of  the  prc^riety  of  the 
court  taking  Judicial  notice  of  the  extent 
the  publication  was  actually  made  was  in- 
volved or  even  su^ested  in  that  case. 

[I]  Counsel  for  appellants  Invoke  at  almost 
every  angle  of  their  argument  the  doctrine 
that  constitutional  provisions  are  mandatory, 
except  as  by  express  words  they  may  be  in- 
dicated to  be  otherwise.  That  such  Is  the 
generally  accepted  doctrine  touching  the  du- 
.  ties  the  Constitution  puts  upon  those  It  charg- 
es with  the  observance  of  Its  provisions  seems 
now  well  settled  by  the  decisions  of  the 
courts.  Such,  in  any  event,  Is  the  rule  In  this 
state  by  the  express  language  of  section  20, 
art.  1,  of  onr  Constitution,  reading  as  fol- 
lows: 

"The  provisions  of  this  Oonstitntion  are  man- 
datory, unless  by  express  words  th^  an  declar- 
ed to  be  otherwise." 

Article  23  of  the  Oonstitatlon  provides  in 
part  as  follows: 

"The  Legislature  shall  also  cause  the  amend* 
ments  that  are  to  be  submitted  to  the  people  to 
be  published  for  at  least  three  months  next 
preceding  the  election,  in  some  weekly  newspa- 
per, in  every  couDty  where  a  newspaper  Is  pub- 
lished throughout  the  state." 

It  la  argued  that  this  Is  a  mandatory  pro- 
vision of  the  Constitution,  not  only  addressed 
to  the  Legislature,  and  In  turn  to  those  who 
by  the  Legislature  are  charged  with  the 
dat7  of  making  the  publication,  but  also 
to  the  Judical  department  of  Qie  govern- 


ment, and  charges  it  with  the  duty  of  m- 
forcing  to  the  extent  of  declaring  void  every 
constitutional  amendment  the  adoption  of 
which  Is  not  attended  by  snch  required  pub- 
lication, regardless  of  the  ability  of  the  court 
to  lawfully  draw  to  Itself  such  knowledge 
of  facts  as  will  enable  It  to  know  that  sadi 
mandate  has  or  has  not  been  compiled  with 
by  those  charged  with  the  duty  of  making  the 
publication.  Were  the  facts  Involved  in  this 
contention  required  to  be  evidenced  byoffldal 
record  In  accordance  with  some  constitution- 
al or  statutory  provision  to  which  record 
the  court  could  look  and  know  that  the 
publication  had  or  had  not  been  made  as 
prescribed,  as,  for  Instance,  It  can  look  to  the 
entries  upon  the  Journals  of  the  senate  and 
house  of  representatives,  showing  the  pro- 
posal and  vote  upon  a  constitutional  amend- 
ment, as  we  did  In  Cndlhee  v.  Phelps,  supra, 
there  would  be  substantial  ground  for  this 
contention  to  rest  upon. 

The  doctrine  of  the  provisions  of  a  con- 
stitution being  mandatory,  as  unquestioned 
and  firmly  established  as  It  Is,  falla  far  short 
of  solving  this  problem.  Manifestly  that 
doctrine  has  its  limitations  In  a  case  like 
this  In  80  ta.T  as  the  power  of  the  courts 
are  concerned.  If  It  be  true,  as  we  think  it 
Is,  that  the  facts  touching  the  sufficiency  of 
the  publication  of  the  seventh  amendment 
are  beyond  Judicial  notice,  then  It  may  be 
said,  without  belittling  or  detracting  an  lota 
from  the  Importance  of  that  doctrine,  that 
as  applied  to  the  real  problem  here  for  boId- 
tion.  It  becomes  little  else  than  a  "glltt^lng 
generality."  There  are  those  who  seem  Co 
regard  the  courts  as  the  sole  guardian  of 
the  Constitution,  and  that  nothing  wrong- 
fully or  mlstakmly  done  or  left  undone  by 
those  charged  with  constitutional  duties 
can  escape  the  correcting  power  of  the 
courts.  That  this  is  fallacious  needs  little 
reflection .  to  demonstrate.  Of  course,  when 
It  comes  to  considering  individual  rights  sudi 
as  are  protected  by  the  guaranties  that  the 
right  to  trial  by  Jury  shall  remain  Inviolate^ 
that  no  person  shall  be  deprived  of  Vie,  Ub- 
erty,  or  property  without  due  process  of  law, 
that  no  law  shall  grant  to  any  dtlzen  or 
class  of  citizens  privileges  or  immunities 
which  uiwn  the  same  terms  shall  not  equally 
beloiv  to  all  citizens,  and  many  other  con- 
stltuttonal  guaranties  that  look  to  protection 
of  personal  rights,  the  courts  have  ample 
power,  and  will  go  to  any  lei^th,  within  the 
limits  of  Judicial  procedure,  to  protect  sudi 
constitutional  guaranties.  But  In  that  large 
field  of  goremmental  activity  having  to  do 
with  public  affairs  only  there  are  many 
things  that  might  be  done  or  left  nndone  la 
derogation  of  mandatory  constitutional  pro- 
visions which  the  courts  would  be  powerless 
to  correct  Would  not  the  courts  be  wholly 
without  such  correcting  power  In  all  cases 
where  It  is  not  possible  for  them  to  know  the 
facts  pointing  to  such  violation  or  neglect  of 
omstlttttlonal  dat7?    It  serau  so  to  ii& 
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Again,  suppose  tbe  Legislature  bad  neglected 
to  obey  tbe  constitutional  mandate  that  it 
shall  pass  the  necessary  laws  to  render  ef- 
fective the  recall  amendment  to  the  Constitu- 
tion. It  is  not  at  all  uncommon  for  Constitu- 
tions to  contain  commands  to  the  Legislature 
to  pass  laws  upon  given  subjects.  There 
are  other  commands  akin  to  this  In  our  Con- 
stitution. It  is  manifest  that  the  courts  have 
no  power  to  correct  such  a  violation  or  neg- 
lect of  constitutional  duty,  though  nothing 
seems  plainer  than  that  such  constitutional 
provisions  are  mandatory  In  the  constitution- 
al sense.  Manifestly  such  provisions  are  no 
less  mandatory,  nor  Is  the  duty  Imposed 
thereby  any  less  sacred,  because  of  the  fact 
that  the  courts  may  be  powerless  to  enforce 
such  mandates.  Those  vested  with  legisla- 
tive and  executive  powers  of  the  state  have 
duties  and  obligations  resting  upon  them  by 
the  mandates  of  the  Constitution  for  the 
performance  of  which  they  are  answerable 
alone  to  their  own  consciences  and  to  tbe 
people;  Just  as  the  courts  have  duties  and 
obligations  resting  upon  them  by  the  man- 
dates of  the  Constitution  for  the  performance 
of  which  the  Judges  are  answerable  alone 
to  their  own  consciences  and  to  the  people. 
It  will  not  do  to  say  that,  because  there 
may  be  no  correcting  remedy  for  neglect  of 
legislative  or  executive  duties,  the  courts  by 
ttiat  fact  alone  acquire  some  correcting  pow- 
er over  legislative  and  executive  acts.  Our 
Constitution  Is  not  framed  upon  the  as- 
snmption  that,  official  integrity  resides  alone 
In  the  courts.  Some  things,  though  manda- 
tory, are  intrusted  for  their  performance  to 
the  l^^atlve  and  executive  branches  of  the 
state  government,  branches  coequal,  within 
their  spheres,  with  the  courts. 

Touching  the  procedure  of  the  Legislature 
In  the  enactment  of  laws,  our  C<Histitutlon 
provides: 

That  *'each  house  shall  keep  a  journal  of  its 
proceedmgs."   Sectioa  11,  art  2. 

That  "no  bill  shall  become  a  law  unless.  On  its 
final  passage,  the  vote  to  be  taken  by  yeae  and 
nays,  the  names  of  the  members  votiog  for  and 
against  the  same  be  entered  on  the  journal  of 
each  hoose,  and  a  majorld'  of  the  muabers  elect- 
ed to  each  house  be  recoxaed  thereon  as  voting  in 
its  favor."    Sectidn  22,  art  2. 

Yet  in  State  ex  rel.  Seed  v.  Jones,  6  Wash. 
452.  34  Pac.  201,  23  L.  B.  A.  340,  this  court 
held  that  an  enrolled  bill  signed  by  the  pres- 
ident of  the  Senate  and  the  speaker  of  the 
bouse  and  approved  tbe  Governor,  evi- 
dencing the  existence  of  a  law,  is  conclusive 
upon  tbe  courts  of  the  due  passage  of  such 
law  by  tbe  Legislature,  notwithstanding  the 
pro  visions  of  the  Constitution  above  quoted 
requiring  record  facts  to  be  preserved,  which 
It  might  well  be  argued  tbe  courts  could  look 
to,  and  of  which  they  could  take  judicial 
notice.  The  following  observations  of  Judge 
Hoyt,  Qteaklng  for  tbe  court,  in  that  case, 
we  tblnkt  are  wcvtby  ot  repetition  In  this 
connection: 

"If  soch  signing  and  approval  are.  only  steps, 
then  the  fact  that  they  have  beea  taken  in  no 


manner  proves  t^t  any  otbar  regnlred  step  has 

been  taken,  and  it  must  follow  that,  before  the 
courts  can  find  that  the  biU  has  become  a  law, 
they  must  look  and  see  that  all  the  steps  requir- 
ed by  the  Constitution  to  conatitute  It  audi  have 
been  observed  by  the  Lc^slature.  Such  a  con- 
struction given  to  the  enrolled  act  would  render 
it  practically  impossible  for  the  conrts  even  to 
determine  what  was  the  law,  and  would  render  it 
absolutely  impossible  for  the  average  citizen  to 
ascertain  that  of  which  he  must  at  bis  peril  take 
notice.  There  is  enough  Injustice  in  requiring 
the  citizen  to  take  notice  of  the  statute  law, 
when  to  do  so  he  has  only  to  determine  the  legal 
effect  of  the  enrolled  acts  on  file  in  the  office  of 
the  secretaiT  of  state,  and,  if  he  Is  further  re- 
gnired  to  take  notice  of  all  that  la  shown  by  the 
journals  of  the  Legislature  which  may  affect  the 
regularity  with  which  such  acts  have  been  pase- 
ed,  he  will  indeed  be  in  a  sorry  condition.  The 
absolutely  disastrous  result  of  this  construction 
has  led  the  courts,  which  have  held  that  they 
could  go  behind  the  enrolled  act  to  adopt  the 
theory,  which  seems  to  us  to  be  entirely  illogical, 
that  the  enrolled  acts  prima  facie,  but  not  con- 
clusively, establish  the  fact  of  their  regular  en- 
actment Snch  holding  compels  the  further  one 
that  whenever  the  attention  of  the  courts  is  di- 
rected to  the  particular  parts  of  the  Journal 
which  show  a  want  of  compliance  with  constitu- 
tional requirements,  the  courts  must  take  judi- 
cial notice  of  all  facta  therein  contained  in  rela- 
tion to  the  point  to  which  their  attention  has 
thus  been  caued,  and,  if  such  journals  show  any 
want  of  compliance  with  the  mandates  of  the 
Constitution,  declare  auch  prima  fade  presump- 
tion overcome,  and  the  law  iovalid.  Tne  result 
of  this  construction  will  lead  to  results  as  dia- 
aetroas  and  embarrassing  as  would  the  other 
construction  of  which  we  have  been  spiking. 
For  a  number  of  years  after  the  passage  of  an 
act  it  may  be  given  force  by  the  courts  by  rea- 
son of  the  prima  facie  persumption  flowing  from 
the  finding  of  the  act  regalarly  oirolled  and  sign- 
ed in  tiie  office  of  the  secretary  of  state.  Then, 
after  said  act  to  all  intents  and  purposes  has 
been  treated  as  in  force  during  all  of  these  years, 
upon  the  suggeation  of  some  person  that  there 
was  a  fatal  omission  in  the  Journal  entries  re- 
^rding  the  passage  thereof,  the  court  must  take 
judicial  notice  of  such  fad^  if  shown  by  the  jour- 
nal, and  from  that  time  on  it  must  be  held,  not 
only  that  such  bill  was  not  then  a  law,  but  that 
it  never  had  been  sudi.  The  confusion  as  to 
rights  and  dudes  growing  out  of  such  a  state 
of^  uncertainty  as  to  what  the  statute  law  of  the 
state  is  may  well  appall  one  who  even  snperfi- 
.dally  contemplates  the  same.   •   •  • 

"It  may  be  accepted  as  a  fact  that  all  of  the 
courts  hold  that  these  enrolled  bills  are  prima 
facie  the  law.  and  that  they  must  be  given  force 
as  sndi  until  their  invalidity  is  suggested  in 
some  proceeding.  Yet  to  hold  that  this  prima  fa- 
cie presumption  attaches,  and  a  conclusive  one 
does  not,  aeems  to  us  to  be  illogical  in  the  fair- 
est degree.  Besides,  there  is  something  ridicu- 
lous in  holding  that  there  can  be  such  a  thing 
as  a  prima  facie  law.  It  is  true  that  it  is  fre- 
quently the  duty  of  courts  and  citizens  to  accept 
certain  things  as  prima  facie  proof  of  what  the 
law  is,  but  that  is  an  entirely  different  propo- 
sition from  holding  that  a  certain  thing  ia  prima 
facie  a  law.  An  act  of  Uie  Legislature,  when 
regularly  on  file  in  the  office  of  the  secretary  of 
state,  is,  and  must  necessarily  be,  either  a  law 
or  not  a  law,  and  it  is  preposterous  to  hold  that 
that  which  is  the  law  is  so  only  prima  facie,  or 
to  hold  that  that  which  ia  in  fact  not  a  law  is 
even  prima  fade  so.  What  constitutes  the  sta^ 
utory  law  of  a  state  must  necessarily  be  an  abso- 
lute proposition,  and  not  simply  a  prima  fade 
one." 

Now,  in  the  light  of  these  observations  and 
the  conclusions  tbe  court  there  reached, 
wher^  there  was  ignored  certain  offldally 
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recorded  facta  which,  as  we  hare  said,  it  could 
be  well  argued  were  within  the  Judicial  knowl- 
edge of  the  court,  how  can  It  be  consistently 
held  that  we  must  now  take  judicial  notice 
of  facts  touching  the  sufficiency  of  the  publi- 
cation of  the  seventh  amendment  prior  to  the 
election  at  which  it  was  voted  upon,  which 
are  not  required  to  be  evidenced  by  any  of- 
ficial record,  and  which  are  not  of  such  gen- 
eral notoriety  that  they  could  for  that  reason 
be  Judicially  noticed?  All  this  argues  that 
we  might  have  ceased  our  inquiry  upon  look- 
ing to  the  Governor's  proclamation.  We  pre- 
fer, however,  not  to  rest  our  dedslon  of  this 
question  upon  the  conclusiveness  of  the  G!ov- 
ernor's  proclamation,  though  whether  our  In- 
quiry might  be  so  limited  we  do  not  now  de- 
cide ;  blit  we  do  rest  it  upon  officially  record- 
ed facts  of  which  we  may  take  judicial  no- 
tice, to  wit,  the  act  of  proposing  the  sevaith 
amendment,  the  journal  entries  of  the  senate 
and  house  of  representatives,  the  fact  of  the 
holding  of  the  election  and  the  returns  there- 
of on  file  In  the  office  of  the  secretary  of 
state,  and  the  Governor's  proclamation  of  the 
adoption  of  the  seTenth  amendment  and  Its 
becoming  a  part  of  the  Constitation  of  our 
atate. 

AIndi  has  been  said  In  the  argmnent  aa  to 
the  threatened  dangers  to  onr  Constltatlon 
Id  the  event  we  decline  to  correct  this  alleged 
vlolatton  of  ita  mandate.  Again,  let  as  be 
reminded  that  the  courts  are  not  the  sole 
guardians  of  the  C<mstitutlon,  and,  while  it  is 
necessary  that  each  department  of  the  gov- 
ernment heed  the  mandates  of  tliat  instru- 
ment, it  is  no  lef»  important  that  the  courts 
should. not  readi  out  beyond  their  constitu- 
tional sphere  to  questton  and  draw  to  them- 
selves duties  and  powers  which  belong  to 
the  other  departments  of  the  govemm^t 
In  State  ex  rel.  Reed  r.  Jones,  supra,  touch- 
ing this  thought,  Judge  Hoyt,  speaMng  for 
the  court,  also  observed: 

"To  preserve  the  harmony  of  our  form  of  gor- 
enimeDt  It  most  be  held  that  these  several  man- 
datory provisions  are  addressed  to  the  depart- 
ment which  is  called  upon  to  perform  them,  and 
that  Deither  of  the  other  departments  can  in  any 
manner  coerce  that  department  into  obedience 
thereto.  Courts  have  gone  behind  the  final  rec- 
ords of  the  legislative  department  apon  what 
seems  to  us  a  Kise  theory.  They  have  assumed 
that  the  mnndatory  provisions  of  the  Constitu- 
tion are  safer  if  the  enforcement  thereof  is  in- 
trusted to  the  judicial  department  than  if  so  in- 
trusted to  the  Legislature ;  in  other  words,  they 
have  acted  upon  the  presumption  that  their 
dcgartmeot  Is  the  only  one  in  which  sufficient  in- 
tegrity exists  to  insure  the  preservation  of  the 
Constitution.  How  the  courts  have  obtained 
this  idea  is  somewhat  difficult  to  ascertain,  but 
that  they  entertain  it,  and  have  allowed  It  to 
influence  their  decisions,  is  bo  evident  that  even 
a  superficial  examination  of  such  decisions  will 
satisfy  any  one  of  the  fact" 

Similar  observations  which  we  think  are 
worthy  of  quotation  here  were  made  by  Jus- 
tice Bryan  of  the  Supreme  Court  of  Mary- 
land in  Worman  v.  Hagan,  78  Md.  152,  165, 
27  AU.  616»  618  (21  U  B.  A.  716).  as  follows: 


*n[t  may  be  asked  what  Is  to  be  done  tn  case 
tho  Governor  should  violate  his  duty,  and 
wrongfully  proclaim  an  smMtdmeat  aa  adopted 
which  in  point  of  fact  had  been  rejected.  It 
would  not  be  bectm^Dg  In  this  court  to  suppose 
that  snch  a  contingency  vrould  ever  happen. 
The  courtesy  due  to  the  execuUve  deparbtnent 
forbids  us  to  entertain  such  a  conjecture.  Bat 
if,  unhappily,  in  future  times,  it  ever  should 
occur,  assuredly  a  sufficient  remedy  will  be 
found.  The  resources  ot  a  free  government  an 
ample,  and  will  always  be  ftnmd  adequate  tv 
punish  and  redress  otEenses  against  its  sover- 
eignty. Having  neither  the  means  nor  the  ja- 
risdiction  to  determine  the  result  of  the  votug 
on  the  amendment,  we  disclaim  all  intentkm  ts 
investigate  the  question.*' 

These  remarks,  it  la  true,  were  made  In 
connection  with  the  holding  of  that  court 
tbat  the  proclamation  of  the  governor  was 
conclusive  by  reason  of  the  particular  lan- 
guage of  the  Constitution  of  Maryland,  but 
they  are  equally  applicable  here  to  the  vlen* 
that  the  courts  must  In  any  event  confine 
their  inquiry  within  the  realm  of  Judicial 
notice,  when  there  is  drawn  in  question  be* 
fore  them  the  existence  of  any  written  law, 
whether  It  be  constitutional  or  statutory. 

We  are  of  the  opinion  that,  since  all  of  the 
facts  within  our  judicial  knowledge  point 
unerringly  to  the  regular  submission  and 
adoption  of  the  seventh  amendment  to  the 
Constitution,  we  must  now  conclusively  pre- 
sume tbat  all  required  steps  Incidental  to 
the  submission  and  adoption  of  that  amend- 
ment which  are  beyond  the  limits  of  our 
Judical  knowledge  have  been  done  and  had 
as  prescribed  by  the  Constitution,  and  that 
it  ts  now  a  valid  part  of  our  organic  law. 

[II]  Next  In  order  comes  the  contention  <A 
counsel  for  appellants  tbat  inltlatlTe  measure 
No.  8,  relating  to  intoxicating  liqnora,  has 
not  become  a  valid  law,  in  that  it  was  not 
lawfully  submitted  to  or  adopted  by  the  peo- 
ple, Ukougb  the  serenth  amendment  to  the 
Constltntlon,  authorising  this  method  of  leg- 
islation, has  become  a  valid  part  thereof.  It 
is  first  Insisted  In  this  behalf  tbat  InltlatlTe 
measure  No.  8  was  not  published  prior  to  the 
election  of  November,  1914,  at  whldi  it  was 
voted  upon,  aa  required  by  tlie  serentli 
amendment  to. the  Constitution  and  chapter 
138,  p.  418.  of  the  Laws  of  1913,  passed  by 
the  Legislature  tn  pursuance  thereof  to  facil- 
itate the  operation  of  the  initiative  and  ref- 
erendum. The  provision  of  the  sevoith 
amendment  Invoked  in  this  behalf  reads: 

"The  Le;:;islature  shall  provide  methods  of 
publicity  of  all  laws  or  parts  of  laws,  and 
amendments  to  the  Ctmstitution  referred  to  the 
people  with  arguments  for  and  against  the  laws 
and  amendments  so  referred,  so  that  each  voter 
of  the  state  shall  receive  the  publicatiMi  at  least 
fifty  days  before  the  election  at  which  thej  we 
to  be  voted  upon." 

In  pursuance  of  this  provision  the  act  of 
1913  was  passed  providing  In  some  considera- 
ble detail  procedure  touching  Initiative  and 
referendum  legislative  powers  by  the  people. 
Among  other  things,  section  29  of  that  lav 
provides: 
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"Not  less  than  flftyifire  dajra  before  any  elec- 
tion at  which  initiadve  or  reCercndum  measures 
are  to  be  tubmitted  to  the  people,  tbe  secretary 
of  state  shall  transmit,  by  mail  with  postage 
fully  prepaid,  to  erei?  voter  in  the  state  whose 
ufldresB  be  has,  or  can  with  reasonable  diligence 
ascertain,  one  copy  of  the  pamphlet  hereinabore 
provided  for." 

This  refers  to  pamphlets  containing  the 
submitted  measure  or  measures  with  argu- 
ments for  or  against  the  same,  which  are 
to  be  prepared  as  the  law  prescribes  in  pre- 
ceding sectioiis  thereof.  Touching  the  return, 
canTESs,  and  evidencing  of  tbe  vote  upon  a 
measure,  section  30  of  that  act  provides: 

"The  votes  on  the  loltlative  and  referendum 
measures  submitted  to  the  people,  as  in  this  act 
provided,  shall  be  countedj  canvassed  and  re- 
tamed  by  tbe  regular  precinct  election  officersi 
and  by  the  county  auditors,  in  tbe  manner  pro- 
Tided  Dy  law  for  canvassing  and  returning  votes 
tor  candidates  for  state  officaBu  It  shall  be  the 
duty  of  the  secretary  of  states  In  the  presenoe 
of  the  Governor,  within  thirty  days  alter  any 
each  election  to  canvass  the  votes  for  each  meas- 
ure and  certify  to  the  Qovemor  the  result 
thereof  and  tiie  Governor  shall  fOTfliwlth  Issue 
hfa  proclamation  giving  tbe  whole  number  of 
votes  cast  in  the  state  for  and  against  such 
measure,  and  declaring  snefa  measures  as  are  ap- 
proved by  the  majori^  of  those  voting  thereup- 
on, provided  tbat  the  vote  cast  apon  each  meas- 
nre  shall  equal  one-third  the  total  vote  cast 
at  such  election,  to  be  the  law  of  the  state  of 
Washington  from  the  date  of  such  proclama- 
tion." 

The  seventh  amendment  to  the  Constitu- 
tion Is  Itself  itflent  upon  these  matters.  It 
■Imply  provides: 

"Any  measure  initiated  by  the  people  or  refer* 
red  to  the  pe<q>le  as  berdn  providea  shall  take 
effect  and  Eecrane  tbe  law  U  It  Is  approved  by 
a  majority  of  the  votes  CMt  tberem.'' 

Now,  nether  tiie  Constitution  nor  any  stat- 
ute of  the  state  makes  any  ifforlalon  for  tho 
preservation  of  any  offlctol  record  evidence 
of  tbe  facta  touching  the  anffldmcy  of  the 
pnbUcatlon  of  Initiative  and  referendum 
measures.  H«ice  It  would  seem  that  we  are 
here  eonfhmted  with  a  problem  of  the  same 
nature  as  that  presented  by  counsel  for  ap- 
pellants In  thetr  challenge  to  the  submission 
and  ad(Vtlon  of  the  seventh  amendment  to 
the  Constitution,  which  we  have  already  no- 
ticed. Here  we  are  again  asked  to  take  ju- 
dicial notice  of  facts'  ot  which  there  Is  no 
official  record  evidence,  nor  are  they  facts 
ckC  sndi  notoriety  as  hritig  them  within  the 
realm  of  Judicial  knowledge.  It  may  be  said 
as  in  our  discussion  of  the  challenge  to  the 
serenth  amendment  to  the  Constitution  that 
we  know  judldally  that  initiative  measure 
No.  3,  relating  to  intoxicating  Hqnors,  was 
Initiated  by  petition;  that  it  was  submitted 
to  and  voted  upon  by  the  people  at  the  gen- 
eral election  of  November,  1014 ;  that  381,- 
643  electors  voted  at  that  election;  that 
there  were  cast  for  the  adoption  of  Initia- 
tive measure  No.  3  189,840  votes,  and  against 
its  adoption  171,208  votes,  361,048  electors 
thereby  voting  upon  the  measure ;  that  uijod 
a  canvass  of  the  returns  of  that  election  filed 
in  the  office  of  the  secretary  of  state  show- 
|nc  this  result  the  Qovemor,  In  accordance 
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with  the  provision  of  ttw  act  of  1918  above 
quoted,  passed  to  facilitate  the  operation 
of  tbe  seventh  amendment  to  the  Constitu- 
tion, on  the  Stb  day  of  December,  1914,  Is- 
sued bis  proelamfttton  pnMdalming  auch  re- 
sult to  tiie  people  of  tbe  state.  There  may 
be  other  fiicts  we  could  take  judicial  notice 
of  If  necessary,  but  no  fact  required  by  Con- 
stitution or  statute  to  be  officially  recorded, 
and  no  fact  of  such  general  notoriety  as  to 
bring  it  within  the  realm  of  judicial  knowl- 
edge, answers  the  question  of  whether  the 
publication  of  initiatory  measure  No.  3  prior 
to  the  election  at  which  it  was  voted  upon 
was  or  was  not  made  as  the  Constitutbm 
and  statute  provide. 

The  Supreme  Court  of  Arizona  has  consid- 
ered this  question,  In  substance,  in  Allen  t. 
State.  14  Ariz.  458, 130  Pac  U14.  44  L.  B.  A. 
(y.  S.)  468,  where  there  was  drawn  In  ques> 
Uon  a  referendum  measure  submitted  to  tbe 
electors  umler  a  constitutional  Initiative  and 
referendum  provision  in  substance  the  same 
as  our  own.  Unless  there  is  a  distinction  to 
be  drawn  between  Initiative  and  referendum 
measures,  which  we  are  unable  to  see,  that 
decision  seems  dlrectiy  In  point  so  far  as 
the  principle  here  invoked  is  concerned.  The 
approval  of  the  measure  by  the  electors  as 
enacted  by  the  Legislature  of  Arizona,  ^t  be- 
ing subject  to  referendum,  and  Its  operation 
suspended  by  petition  therefor,  was  challeng- 
ed upon  the  grotmd,  among  others,  of  want 
of  sufficient  legal  publicity  prior  to  the  elec- 
tion at  which  it  was  voted  upon.  In  dis- 
posing of  such  challenge  and  declining  to 
look  behind  the  records  showing  the  enact- 
ment of  the  measure  by  the  Legislature,  the 
referring  of  the  bame  to  the  people,  tbe  re- 
turns of  the  referendum  election  as  evi- 
denced by  the  Governor's  proclamation  there- 
of, the  court  said  In  part  <14  Aris.  at  pages 
465,  407,  479,  130  Pa&  at  page  UIO,  44  L.  B. 
A.  [N.  S.]  468): 

"This  brings  us  to  the  second  contention  of 
appellant,  wherein  he  asserts  chapter  82  did  not 
receive  the  publicity  provided  by  law.  From 
tbe  view  we  take  of  this  question,  we  deem 
it  unnecessary  to  discuss  what  the  law  requires 
in  that  regard.  Nor  do  we  propose  to  go  into 
the  details  of  what  was  done  or  not  done  by  tbe 
ndministrative  officers  in  tbe  matter  of  giving 
publicity  to  the  measure.  We  believe  that  we 
are  precluded  from  doing  so  on  grounds  of  sound 
pubUc  policy,  logic,  reason,  and  by  the  law  it- 
self. •  *  * 

"All  political  power  is  inherent  In  the  people, 
and  governments  derive  their  just  powers  from 
tbe  consent  of  the  governed.  Ibis  is  not  a  mere 
metaphor  that  sounds  pleasing  to  the  ear,  nor 
is  it  a  maxim  that  may  not  have  a  concrete  ap- 
plication; but  it  is  a  vital  principle,  adhered 
to  in  tbe  formation  of  the  government  of  this 
state.  By  their  Constitution  tbe  legislative  au- 
thority was  vested  in  a  Legislature,  consisting 
of  a  senate  and  house  of  representatives;  but 
tbe  people  reserved  the  power  to  propose  laws 
and  amendments  to  the  Constitution,  and  to  en- 
act or  reject  such  laws  and  amendments  at  tlie 
pnDs,  independently  of  tbe  Legislature,  and  they 
also  reser%'ed,  for  use  at  their  own  option,  the 
power  to  approve  or  reject  at  the  polls  any  act, 
section,  or  part  of  any  act  of  the  Legislature. 
The  people  did  not  commit  to  the  L^islature 
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the  whole  lawmaking  iwwer  of  the  state,  but 
they  espedally  reserved  in  themaelves  the  pow- 
er to  initiate  and  defeat  Iwislatioo  by  their 
votes.  In  this  state  the  L^dsUiture  and  the  peo- 
ple <»nstitute  the  lawmaking  power.  This  is 
important  when  we  come  to  consider  the  adjudi- 
cated casea  holding  that,  if  the  enrollment  or 
original  record  of  the  statute  is  regular  on  its 
face — that  is,  if  the  act  is  framed  with  no  in- 
firmity on  its  face,  is  duly  promulgated,  or  prop- 
erly aathenticated  and  deposited  in  the  proper 
odice — it  is  conclusively  presumed  to  have  been 
regularly  enacted ;  the  record  is  invulnerable  to 
attack,  and  proves  itaelf.  If  such  sanctity  and 
verity  may  be  giv«i  to  the  acts  of  the  delegated 
representatives  of  the  people  in  legislative  body 
assembled,  it  must  with  clearer  reason  and  with 

fireater  'force  be  given  to  the  act  of  the  sovereign 
tself,  the  source  of  all  governmental  power,  the 
record  of  which,  in  its  lawmaking  capacity,  is 
authenticated  and  promulgated  as  the  Constitti- 
tion  provides. 

"Subdivision  5  of  section  1  of  article  4  of  the 
Constitution  provides:  'Any  measure  or  amend- 
ment to  the  Constitution  proposed  under  the  in- 
itiative, and  any  measure  to  which  the  referen- 
dum is  applied,  shall  be  referred  to  a  vote  of 
the  qualifled  electors,  and  shall  become  law  when 
approved  by  a  majority  of  the  votes  cast  there- 
on and  upon  proclamaaon  of  the  Governor,  and 
not  othenviae.*  In  the  case  at  bar  we  have  an 
act  of  the  Lerislatnre  deposited  in  the  office  of 
the  secretary  of  state,  the  legal  custodian  of  the 
laws.  The  act  is  authenticated  by  the  signa- 
tures of  the  speaker  of  the  house  or  representa- 
tives and  the  president  of  the  senate,  with  the 
approval  of  the  Governor  thereon.  There  is  al- 
so the  prodamation  of  the  Governor  giving  the 
whole  number  of  votes  cast  for  and  against  sach 
measure  on  a  referendum  thereof  to  the  people, 
showing  it  to  be  approved  by  a  majority  of  those 
voting  thereon:  the  Governor  declaring  in  such 
proclamation  the  measure  to  he  law.  *  *  * 

"If  a  properly  enrolled  and  authenticated  act 
of  the  Lerislatnre  speaks  verity,  surely  that 
aapie  act,  fortified  by  the  approval  of  a  majority 
of  the  qualified  voters  of  the  state  and  the  proc- 
lamation of  the  (Toveroor,  issued  under  a  man- 
date of  the  Constitution,  declaring  the  act  has 
become  and  is  a  law,  is  doubly  strengthened  as 
a  record  of  unimpeachable  character.  Indeed, 
we  feel  that  we  could  rest  our  decision  of  this 
question,  without  the  support  of  ana1of;ous  rea- 
son as  applied  to  legislative  acts,  upon  the  plain 
lan^age  of  the  constitutional  provision  that  any 
measure  shall  become  law  when  approved  by  a 
majority  vote  and  proclaimed  as  such  by  the 
Governor.  These  are  mandatory  provisions  of 
the  Constitution,  and  they  attach  no  other  condi- 
tion to  a  referred  measure  becoming  a  law  than 
approval  by  the  electorate  and  the  Governor's 
proclamation.  Other  conditions  could  have  bem 
imposed,  and  their  omission  must  have  been  in- 
teutional,  and  for  the  express  purpose  of  pre- 
venting judicial  interference  in  matters  wholly 
I^slative  and  executive.  We  agree  with  those 
courts  that  maintain  that  each  department  of 
government  should,  in  fact,  as  well  as  in  theory, 
he  independent  of  the  otiier.  Mandator?  provi- 
sions of  the  Constitntioa  as  to  the  making  of 
laws  are  directed  to  the  attention  of  the  legis- 
lative department,  and  are  binding  on  the  con- 
Bcieuce  of  those  whose  duty  it  is  to  observe 
them.  This  is  likewise  true  of  the  executive  and 
judicial  departments  within  their  sphere.  Until 
the  people,  through  their  fundamental  law,  shall 
require  the  courts  to  supervise  and  direct  the 
actions  of  the  other  departments  in  the  process 
of  making  laws,  we  ahall  adhere  to  the  theory 
of  government  that  those  departments  are  re- 
sponsible to  the  people  for  any  neglect  of  duty, 
and  not  to  the  courts,  and  that  their  records, 
when  authenticated  as  required  by  the  Consti- 
tution and  presented  to  this  department,  will  im- 

Ettt  alnolute  verity,  and  conclude  us  fnnn  go- 
g  beyond  sndi  records  to  imj^each  them." 


REPOBTEB  (Wast). 

That  dedston  was  rested  upon  the  so- 
called  enrolled  Mil  doctrine  adhered  to  by 
this  court  In  State  ex  rel.  Reed  v.  Jones, 
supra,  which  decision  was  quoted  from  by 
the  Arizona  court  at  some  length.  Now,  it 
is  true,  as  Is  seen  from  the  above-quoted  por- 
tion of  the  decision  of  the  Arizona  case,  that 
the  recall  provision  of  the  Arizona  Constitu- 
tion by  express  words  makes  the  Governor's 
proclamation  the  final  act  in  rendering  the 
voice  of  the  people  tiDCectlve  toaching  Initla- 
tire  and  refer«idum  measures,  while  oars 
provides  as  to  an  InlttatlTe  measure  only 
that  such  a  measure  "shall  take  eCFect  and 
become  the  law  It  It  is  aroroved  hj  a  ma- 
jority of  the  votes  cast  thereon,"  and  re- 
mains silent  as  to  the  manner  in  which  the 
vote  of  the  people  etiali  be  officially  evi- 
denced. Now,  the  principle  ol  the  «iroIled 
bill  doctrine  Is  at  all  events  no  broader  than 
this,  that  the  courts  will  not  look  beyond 
officially  recorded  acts  in  determining  Om 
question  of  whether  a  statute  has  or  Ims  not 
been  oiacted  by  the  le^slative  power  of  the 
state,  whether  such  power  be  exendsed  by 
the  people  by  ^rect  vote  or  Quough  their 
Legislature.  This  doctrine  in  any  event  lim- 
its inquiry  of  tbe  courts  to  facts  ton<dang 
the  regular  enactmwt  of  laws  within  the 
sphere  of  Judicial  noticew  Whether  the  Gov- 
ernor's proclamation  of  the  due  enactment  of 
an  initiative  measure  Into  law  by  direct  vote 
of  the  people  would  preclude  all  further  to- 
qulry  by  the  courts  as  to  it  having  been  regu- 
larly enacted  under  our  Constitution  and 
statute  we  need  not  here  decide.  In  this 
case  we  do  extend  our  Inquiry  to  facts  which 
the  law  causes  to  be  evidenced  by  official 
records,  and  stop  there,  since  there  are  no 
other  facts  of  which  we  may  take  judicial 
notice  touching  the  question  of  the  due  en- 
actment of  Initiative  measure  No.  3.  All  of 
the  facts  thus  capable  of  being  judicially  no- 
ticed by  us,  as  we  have  seen,  point  unerring- 
ly to  the  due  submission  and  enactment  of 
this  measure  into  law.  Observations  made 
by  Justice  Harlan,  speaking  for  the  Supreme 
Court  of  the  tMted  States  In  Field  v.  Clark, 
143  U.  S.  649,  12  Sup.  Ct.  495,  36  L.  Ed.  2&4, 
in  which  decision  the  enrolled  bill  doctrine  is 
adhered  to,  are  of  interest  here.  143  U.  S.  at 
page  6T0,  12  Sup.  CL,  at  page  496,  36  L.  Ed. 
294,  the  learned  justice  said: 

"We  recognize,  on  one  han<^  the  duty  of  this 
court,  from  the  performance  of  whidi  it  may  not 
shrink,  to  give  full  effect  to  the  provisions  o€  the 
Constitntion  relating  to  the  enactment  of  lam 
that  are  to  operate  wherever  the  authority 
and  jurisdiction  of  the  United  States  extend. 
On  the  other  band,  we  cannot  be  unmindful  of 
the  consequences  that  must  result  if  this  conrt 
should  feel  obliged,  in  fidelity  to  the  Consdtn- 
tion,  to  declare  that  an  enrolled  bill,  on  whicb 
depend  public  and  private  interrats  of  vast  mag* 
nitude,  and  which  has  beoi  authenticated  by  the 
siguatures  of  the  in^ding  ofScers  of  the  two 
houses  of  Congress,  and  by  the  approval  of  the 
President,  and  been  deposited  in  tbe  public 
archives,  as  an  act  of  Congress,  was  not,  in  fact, 
passed  ay  the  House  of  Bepreeentativee  and  the 
Senate,  and  therefor*  did  not  become  a  Law." 
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Manifestly  the  holding  of  the  court  In 
that  case  rests  simply  on  the  broad  ground 
of  public  policy.  This  seems  evident  from 
the  followlDff  obserTatlon  on  page  671,  of  143 
U.  S.,  on  Inge  607,  of  12  Supw  Ot.  36  L.  Ed. 
204: 

"Nor  does  anj;  claaae  of  that  instnuneat  [the 
OonstitHtioD],  either  exoressly  or  by  necessary 
implicatioQ,  prescribe  the  mode  in  which  the 
fact  of  the  original  passage  of  a  bill  by  the 
House  of  Bepreseotatives  and  the  Senate  shall 
be  Buthratlcated,  or  preclude  Congress  from 
adopting  any  mode  to  that  end  which  its  wis- 
dom suggests.  Although  the  Constitution  does 
Dot  expressly  require  bills  that  have  passed 
Congress  to  be  attested  by  the  signatures  of  the 
presiding  officers  of  the  two  houses,  usage,  the 
orderly  conduct  of  legislative  proceedings,  and 
the  rules  under  which  the  two  bodies  have  acted 
since  the  organizatitm  of  the  government  re- 
quire that  mode  of  authenticatioQ." 

Our  attention  Is  called  to  the  decisions  of 
this  court  In  Wade  v.  Tacoma,  4  Wash.  85, 
29  Pac.  983.  and  State  ex  rel.  Mullen  t. 
£>oberty.  16  Wash.  382,  47  Pac.  958,  58  Am. 
St.  Rep.  39,  where  there  were  drawn  in  ques- 
tion the  sufficiency  of  the  publication  of 
Amendments  to  the  fteehold  charter  of  the 
dty  of  Tacoma  prior  to  the  elections  at 
whlch  they  were  voted  upon.  In  the  Wade 
Case  the  plaintiff  was  simply  seeking  an 
Injunction  to  restrain  the  city  authorities 
from  holding  an  election  as  a  taxpayer,  upon 
the  ground  of  the  insufficiency  of  the  pub- 
Ucatton  prior  to  the  Section  at  which  they 
were  to  be  voted  upon.  The  Question,  being 
In  that  form,  manifestly  involved  a  ques- 
•  tion  of  fact  triable  as  such,  since  there  was 
not  InrolTed  the  question  of  the  existence 
<a  the  diarter  amendment  after  Its  adoption; 
benoe  there  was  not  presented  any  qnestlon 
involving  judicial  notice.  In  the  Doherty 
Case  there  was  involved  the  existence  of  a 
charter  amendment  after  its  adoption,  which 
"wfl^  challenged  upon  the  ground,  among 
•others,  of  Insufficient  publication  thereof 
prior  to  the  election  at  which  it  was  voted 
upon.  The  question  appears  to  have  been 
tried  in  the  superior  court  as  an  ordinary 
question  of  fiicL  The  amendment  was  sus- 
tained by  this  court  There  Is  nothing  In 
the  r^rted  ded^on  Indicating  that  any 
question  of  Judicial  notice  was  suggested 
as  being  involved.  Whether  the  enrolled  bill 
4loctrlne  could  be  snccessfolly  invoked  In 
support  of  a  freehold  dty  charter  or  an 
amendment  thereto  after  adoption  by  vote 
of  the  people  we  are  not  here  called  upon  to 
dedde.  We  think  it  Is  plain  that  no  sudi 
question  has  evw  beat  presented  to  the 
courts  of  this  states  nor  has  any  dedslon  of 
tb«  courts  of  any  state  come  to  our  notice 
where  any  such  qnestlon  was  presented.  A 
number  of  dedslons  have  beat  dted  by  coun- 
sel dealing  with  the  question  at  the  suffi- 
ciency of  published  notice  required  to  be 
fl^ven  preliminary  to  elections  at  whldi  spe- 
cial questions,  such  as  local  option,  bond, 
and  county  seat  questions  were  voted  up-, 
on.  These  decisions  we  regard  as  of  no 
aid  here.    They  deal  almost  wholly  with 


pure  questions  of  fact,  to  be  tried  as  such, 
and  in  none  of  them  was  the  question  of 
Judidal  notice  Involved,  as  it  is  In  the 
problem  here  for  solution.  Our  decision  in 
State  ex  rel.  Case  v.  Superior  Court,  81 
Wash.  623,  143  Pac.  461.  Is  In  harmony  with 
the  conclusion  we  here  reach.  While  not  di- 
rectly in  point,  It  indicates  the  limit  of  ju- 
didal Inquiry  into  offldal  acts  of  a  political 
nature. 

[11]  We  are  of  the  opinion  that  due  pub- 
lication of  Initiative  measure  No.  3  prior  to 
the  election  of  1914,  at  which  it  was  voted 
upon,  must  now  be  conclusively  presumed 
to  have  been  made  as  the  Constitution  and 
statute  require,  and  that  it  has  not  failed 
of  lawful  adoption  because  id  want  of  sndi 
publicity. 

[1 2, 1 3]  Contention  Is  made  by  counsel  for 
appellants  that  there  was  not  cast  upon  the 
question  of  the  adoption  of  initiative  meas- 
ure No.  3  the  required  number  of  votes,  the 
majority  of  which  most  have  been  favorable 
to  its  adoption,  to  enact  It  into  law.  This 
contention  is  rested  upon  that  provision  of 
the  seventh  amendment  to  the  Constitution 
reading  as  fbllows: 

"Any  measure  initiated  by  the  people  or  re- 
ferred to  the  people  as  herein  provided  shall 
take  effect  and  become  the  law  if  it  is  approved 
a  majority  of  the  votes  cast  thereon:  Pro- 
v*ded,  fftof  the  vote  coat  upon  fwj\  question  or 
measure  aMl  equal  one-thvd  of  the  total  votes 
cast  at  »uok  election  and  not  othenoise." 

The  italicized  words  are  particularly  re- 
lied upon.  These  words,  it  is  insisted,  mean 
votes  to  be  counted  separately  for  or  against 
each  separate  measure  to  be  eutoiitted  and 
voted  upon  at  the  election.  Now,  there  were 
nine  initiative  and  referendum  measures 
voted  upon  by  the  people  at  the  election  of 
1914,  at  which  initiative  measure  No.  8  was 
voted  upon,  and  the  average  number  of  votes 
cast  for  and  against  each  of  these  measures 
was  over  300,000.  So  that,  according  to 
counseVs  contention,  there  must  have  been 
cast  upon  the  question  of  the  adoption  of 
Initiative  measure  No.  3  at  least  one-third 
of  nine  times  80(^000,  that  is,  one-third  of 
2,700,000,  or  900,000  votes,  a  majority  of 
which  was  necessary  to  the  enactment  of 
that  measurci  Into  law.  It  matters  not 
whether  we  regard  this  as  the  exact  situa- 
tion in  this  case,  or  merely  as  a  supposed 
sltoatlon;  It  of  course,  being  a  possible  one, 
since  manifestly  there  is  nothing  unlawful 
In  submitting  this  number  of  mefisures  at 
one  electloiL  If  we  were'  to  take  Into  con- 
sideration the  votes  cast  for  candidates  for 
the  various  offices  at  the  same  time  at  the 
general  election,  and  not  regard  the  election 
upon  these  several  measures  as  a  special 
election  apart  from  the  general  election,  as 
counsel  concede  It  to  be,  we  would  have  a 
much  more  striking  example  of  the  absurdi- 
ty to  which  their  contention  leads.  Now, 
we  are  Informed  by  the  election  returns  la 
the  office  of  the  secretary  of  state  that  there 
were  381,643  electors  votins  at  the  election 
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of  1914.  at  wbtcA  InltlatiTe  measnre  No.  3 
was  voted  upon.  Even  if  this  fact  sbould 
not  be  capable  of  exact  demonstration  from 
those  rec-ords,  though  such  records  do  show 
with  exactness  that  301,048  voters  voted 
upon  the  question  of  the  adoption  of  inltla- 
th-e  measure  No.  3,  we  know  judicially,  as 
a '  matter  of  common  knowledge,  that  there 
are  not  900,000  electors  in  the  state  of  Wash- 
ington. Common  knowledge  as  to  the  popu- 
lation of  our  state  tells  us  of  this  fact  It  Is 
plain  then  that  to  construe  the  words 
"rotes  cast  at  such  election,"  as  here  used, 
in  the  narrow  sense  contended  for  b7  coun- 
sel, would  absolutely  defeat  the  purpose 
of  .  the  seventh  amendment  to  the  Constitu- 
tion whenever  any  considerable  number  of 
initiative  and  referendum  measures  were 
submitted  to  the  people  to  be  voted  upon  at 
one  election.  Several  authorities  are  called 
to  our  attention  showing  the  meaning  of  the 
word  "votes'*  as  compared  with  the  words 
'•voters"  or  "electors."  Doubtless  these 
words,  standing  alone,  are  capable  of  being 
differentiated  as  to  their  meaning,  but  that 
does  not  argue  that  they  might  not  be  so 
used  In  a  sentence  or  paragraph  of  a  consti- 
tutional provision  read  in  the  light  of  its 
whole  context  and  the  manifest  purpose 
sought  to  be  accomplished  thereby  that  they 
would  mean  the  same  thing.  This,  in  Its 
final  analysis.  Is  a  problem  to  be  solved 
largely  by  a  resort  to  common  sense,  rather 
than  to  reSned  distinctions  as  to  the  mean- 
ing of  words  viewed  apart  from  the  connec- 
tion in  which  they  may  be  used.  A  review 
of  the  authorities  dted  which  are  thought 
to  support  the  contentions  of  counsel  for 
appellants,  we  think,  would  not  be  profitable 
here.  Indeed,  we  think  they  are  of  no  ma- 
terial aid.  The  oft-quoted  observations  of 
Judge  Storey  In  volume  1  of  bis  work  on  the 
Constitution  (Ctfa  Ed.)  at  section  401,  can 
well  be  repeated  in  this  connection,  as  fol- 
lows: 

"Constitations  are  not  designed  for  meta- 
physical or  logical  snblettes,  for  niceties  of  ex- 

presaioD,  for  critical  propriety,  for  elaborate 
shades  of  meaQiag,  or  for  the  exercise  of  pIiH- 
08opbical  acuteuess  or  judicial  research.  Tliey 
are  iDstrumeots  of  a  practical  nature,  founded 
on  the  common  busineas  of  human  life,  adapted 
to  common  wants,  dcsigDed  for  common  use,  and 
fitted  for  common  ODderiitaDdiDKs.  The  people 
make  them,  the  people  adopt  tbem,  the  people 
must  be  supposed  to  read  them,  with  the  help 
of  common  sense,  and  cannot  be  presumed  to 
admit  in  them  any  recondite  meaning  or  any 
extraordinary  gloss." 

We  are  of  the  opinion  that  the  words 
"votes  cast  at  such  election,"  as  used  In  the 
provision  of  the  seventh  amendment  to  the 
Constitution  above  quoted,  mean  the  same 
as  "number  of  voters  voting  at  such  elec- 
tion," and  that,  since  more  than  one-third  of 
the  voters  votins  at  the  election  of  1914,  at 
which  initiative  measure  No.  3  was  voted 
upon,  voted  upon  the  question  of  the  adop- 
tion of  that  measure,  and  a  majority  thereof 
voted  lo  favor  of  its  adopUon,  It  was  thereby 
constitutionally  adopted  within  the  meanins 


of  the  seventh  amendment  In  so  far  as  the 
required  number  of  votee  is  concerned. 

[14]  It  is  contended  by  counsel  for  the  ap- 
pellants that  initiative  measure  No.  3  Is  on- 
oonstltutional,  tn  that  the  concladn^  section 
thereof  reads: 

"Thii  act  shall  take  effect  and  b«  in  fall 
force  and  effect  from  and  after  the  first  day  of 
January,  1016."   Laws  1916.  p.  17. 

The  ancument  li  that,  because  this  la  a 
poBtponement  of  the  date  on  which  tlie  pro- 
visions  of  the  measnre.  become  enforceable 
for  more  than  80  days  beyond  the  date  of 
the  election  of  1914  at  wUdi  It  was  Toted 
upon,  It  violates  that  inovtdoa  <tf  the  sev- 
enth amoidment  to  the  Oonstltntlon  lead- 
ing as  follows: 

"Such  measure  shall  be  In  operation  on  and 
after  the  thirtieth  day  after  the  dection  at 
which  it  is  approved." 

Now.  if  this  were  a  controversy  as  to 
when  the  provisions  ot  Initiative  measure 
No.  3  became  enforceable,  and  the  state  and 
county  officers  were  attempting  to  enforce 
its  provisions  prior  to  the  1st  day  of  Janu- 
ary, 1916,  there  would  be  drawn  In  question 
the  constitutionality  of  the  conclnding  se(S 
tion  above  quoted.  But  It  is  not  pretended 
that  there  Is  any  threat  on  the  part  of  the 
public  officers  to  seek  enforcement  at  its 
provisions  prior  to  the  Ist  day  of  January, 
1916,  when  by  the  terms  of  this  sectton 
they  become  enforceable.  The  real  question 
then  Is,  not  so  much  as  to  the  constitution- 
ality of  the  concluding  section  of  the  law 
above  quoted,  bnt  whether,  if  that  section  ■ 
be  held  unconstitutional,  sudi  holding  would 
have  any  effect  upon  the  constltutlxHiality 
of  other  provisions  thereof.  UanlfesOy  it 
would  not,  by  the  express  terms  of  section 
20  of  the  law,  which  reads: 

"If  any  provision  or  section  of  this  act  shall 
be  held  void  or  unconstitotioDal,  all  other  pro* 
visions  and  all  other  sections  of  the  act,  wbidt 
are  not  expressly  held  to  be  void  or  unconstitu- 
tional, shall  continue  in  full  force  and  effecL* 
Laws  1915,  p.  IS. 

Now,  It  seems  plain  that  by  Oie  provlsictts 
of  the  seventh  amendment  to  the  Oomtltutlon 
above  quoted  this  measnre  became  a  law  on 
the  thirrieth  day  after  the  elecUon  of  1914. 
at  which  It  was  voted  upon  by  tbe  people 
and  adopted,  regardless  of  how  we  mi^t  an* 
swer  the  question  as  to  when  Its  terms  be- 
came enforceable.  Whether  the  condndfng 
section  be  unconstitutional  or  not  would  not 
change  the  date  of  the  coming  Into  existence 
of  the  law.  Many  laws  may  be  found  among 
our  statutes  prescribing  rules  of  future  con- 
duct, which  rules  are  unenforceatde  until  a 
given  date ;  and  yet  It  could  not  be  success- 
fully contended  that  any  part  of  the  law  was 
for  that  reason  nonexistent  until  the  data  of 
the  enforceability  of  one  or  more,  or  even 
all  of  such  prescribed  rules  of  future  conduct 

[15,  II]  It  ia  contended  by  counsel  for  ap- 
pellants that  initiative  measure  No.  3  is  un- 
constitutional, in  that  It  violates  the  eqaal 
privileges  and  Immunities  and  the  equal  pro- 
tection ot  the  laws  guaranttes  of  the  state 
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and  federal  ConstitntloDa.  It  Is  Insisted  In 
this  behalf  that  the,  measure  Is  discriminatory 
and  makes  nnconstltutlonal  classification  as 
to  persona,  in  that  it  permits  registered  drng- 
glsta  and  pharmacists  to  sell  intoxicating  liq- 
uor for  mechanical  and  medicinal  purposes 
nnder  certain  conditions,  while  such  privilege 
Is  withheld  from  others.  This  qnestlon  is 
not  new  to  the  courts.  Among  other  decisions 
In  which  this  cont«\tton  of  counsel  for  ap- 
pellants has  been  answered  we  note  as  of 
special  interest  and  directly  In  point  the  de- 
cision of  the  Supreme  Court  of  Kansas  in  In- 
tozlcflttng  Liquor  Gases,  26  Kan.  751,  at  page 
761.  87  Am.  Rep.  284.  whcrels  Justice  Brewer, 
speaking  tor  the 'court,  obserred: 

"Here,  the  sale  «f  liquor  being  allowed  for 
medical  purposes,  druggists  who  deal  in  medi- 
cines are  properly  named  as  a  suitsble  class  to 
whom  to  intrust  such  sale.  The  law  does  not 
attempt  to  prescribe  who  may  and  who  ma^ 
not  become  druggists.  That  question  each  indi- 
vidual settles  for  himself.  It  simply  says  that 
only  dmggists  shall  sell  liqnor.  It  is  like  a  law 
which  should  forbid  any  but  licensed  engineers 
from  running  the  engine  of  a  passenger  train; 
any  but  licensed  attorneys  from  appearing  for 
clients  In  a  court  of  record;  any  but  medical 
gradiiatee  from  engaging  in  the  practice  of 
mmlicine.  No  law  of  this  kind  interferes  with 
indiTidual  liberty  In  its  true  sense.  Such  laws 
protect  the  pubiic  only  in  matters  involving 
risk  and  danger  from  the  acts  of  unfit  and  im- 

jiroper  persons.    They  cannot  be  adjudged  class 
e«inIation  in  any  objectlonalde  and  nnconstita- 
tional  'Sense  of  tbe  terra." 

We  have  recently  had  occasloix  to  dispose 
of  slmtlar  claims-  made  under  these  constitu- 
tional guaranties  Barker  t.  State  Fish 
Commission,  152  Pac.  637,  wherein  we  reach- 
ed a  conclualoa  quite  In  harmony  with  the 
view  expressed  by  Justice  Brfwer  in  the 
Kansas  Case.  We  there  noticed  the  earlier 
decisions  of  this  court,  all  of  which  are  in 
harmony  therewith.  In  Ebeile  t.  Mich.,  232 
U.  S.  700,  706,  34  Sup.  Ct  464,  465  (58  L.  Ed. 
803),  having  under  consideration  a  contention 
in  substance  the  same  as  that  here  presented, 
Justice  Lamar,  speaking  for  the  court,  said : 
"Nor  can  the  judgment  be  reversed  because  the 
original  act,  while  prohibiting  liquor  to  be  sold 
by  merchants,  permitted  it  to  be  sold  by  drug- 
gists for  medicinal,  mechanical,  or  sciehtilic  pur- 
poees.  I^e  contentioD  that  this  was  an  unlaw- 
ful discrimination  is  answered  by  Kidd  v.  Pear- 
Bon.  128  U.  S.  1  to  Sup.  Ct  6,  32  L.  Ed.  346] ; 
Kippey  v.  Texas,  193  U.  S.  504  [24  Sup.  CL 
516,  48  T*  Ed.  767];  Lloyd  v.  DoHison,  IM  U. 
S.  445  124  Sup.  Ct  i03,  48  U  Ed.  1062].  Those 
canes  snow  that  the  state  may  prohibit  the  sale 
of  liquor  absolutely  or  conditionally,  may  pro- 
hibit the  sale  as  a  beverage,  and  permit  the 
sale  for  medicinal  and  like  parpose,  that  it  may 
profaibit  the  sale  by  merchants,  and  permit  tbe 
sale  by  licensed  druggists. " 

It  seems  quite  clear  to  us  that  this  measure 
does  not  violate  any  constitutional  guaran- 
ties of  the  nature  Invoked  by  this  contention. 
These  observations,  we  think,  dispose  of  oth- 
er contentions  of  counsel  as  to  claimed  uncon- 
stitutional classification  of  persons  In  certain 
other  respects. 

[1 7.  18]  It  Is  contended  that  Initiative  meas- 
ure No.  3  Is  void,  in  that  it  interferes  with 
interstate  commerce.  It  may  be  well  doubted 


that  appellants  are  In  position  to  make  this 
challenge  to  the  law  because  of  want  of  suffi- 
cient allegations  in  their  complaints.  They 
are,  in  any  event,  In  no  position  to  make  snrfi 
contention  in  this  form  of  action  In  so  far  as 
shipment  into  the  state  for  their  personal 
use  is  concerned.  This  question  we  leave 
wholly  undecided,  as  not  being  properly  be- 
fore us.  We  may  assume  for  argument's 
sake  that,  in  so  far  as  shipment  of  liquors  in- 
to the  state  for  sale  and  disposition  as  a  part 
of  their  business  Is  concerned,  the  allegations 
of  tbe  complaints  are  sufficient  to  entitle  ap- 
pellants to  raise  this  question.  It  seems  to 
us.  however,  that  the  question  of  tbe  validity 
ot  this  law.  In  so  ftir  as  it  is  dalmed  to  inter- 
fere with  interstate  c<«imerce  la  concerned. 
Is  fully  answered  adverse  to  tbe  contentions 
of  counsel  for  appellants  by  the  express  terms 
of  tbe  so^Ued  Webb-Kenyon  Act  of  Con- 
gress of  March  1, 1913,  which  reads: 

"An-  act  dlvrating  intoxicating  liquors  of  their 
interstate  character  in  certain  cases. 
"Be  It  enacted  by  the  Senate  and  House  of 
Representatives  of  tbe  United  States  of  America 
in  Congress  assembled,  that  the  shipment  or 
transportation,  in  any  manner  or  by  any  means 
whatsoever,  of  any  spirituous,  vinous,  malted, 
fermented,  or  other  intoxicating  liquor  of  any 
kind,  from  one  state,  territory,  or  district  of 
tbe  United  States  or  place  noncontiguous  to  but 
subject  to  the  jurisaiction  thereof,  into  any 
other  state,  territory,  or  district  of  the  United 
States,  or  place  noncontiguous  to  but  subject  to 
the  jurisdiction  thereof,  or  from  any  for- 
ei^  country  into  any  state,  territory,  or  dis- 
trict of  the  United  States,  or  place  noncontigu- 
ous to  but  subject  to  the  jutlsdiction  thereof, 
which  said  spirituous,  vinous,  malted,  ferment- 
ed, or  other  intoxicating  liquor  is  intended,  by 
any  person  interested  therein,  to  be  received, 
posseased,  sold,  or  in  any  manner  used,  either 
in  tbe  original  package  or  otherwise,  in  viola- 
tion of  any  law  of  such  state,  territory,  or  dis- 
trict of  the  United  States,  or  place  non«>n- 
tiguous  to  but  subject  to  tbe  Jarudlctlon  there- 
of, is  hereby  prohibited." 

Nothing  could  seem  plainer  than  that  by 
the  terms  of  this  act  of  Congress  the  dealing 
in  and  shipment  of  intoxicating  liquors  are 
no  longer  exempt  in  any  degree  from  state 
regulation  by  the  fact  that  such  liquor  may 
be  an  article  of  Interstate  commerce ;  In  other 
words,  intoxicating  liquors  are  by  the  terms 
of  this  act  divested  of  their  Interstate  char- 
acter in  so  far  as  the  power  of  the  state  to 
regulate  the  sale  and  disposition  thereof  and 
the  shipment  into  the  state  for  that  purpose 
is  concerned.  This  act  has  been  given  full 
force  and  effect  by  the  courts,  even  as  against 
the  contention  that  It  Is  In  violation  of  the 
interstate  commerce  clause  of  the  federal 
Constitution.  The  Supreme  Court  of  Alabama 
so  held  in  Southern  Express  Ca  v.  State,  63 
South.  115,  and  Southern  Express  Co.  v. 
Whittle,  69  South.  652,  in  which  cases  the 
subject  was  examined  at  length.  Touching 
the  effect  of  the  act  in  the  Whittle  Case,  Jus- 
tice. McClellen,  speaking  for  the  court,  said: 

"The  Wcbii-Kenyon  Law  seems  to  this  court, 
as  it  did  to  the  court  in  the  Fourth  circuit 
({State  of  W.  Va.  v.  Adams  Exp.  Co.]  219  Fed. 
801,  135  C.  C.  A.  464,  Judge  Woods  wriUng), 
that  'the  terma  of  tbe  statute  are  so  iilain  and 
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unambiguous  that  we  are  unable  to  perceive 
that  its  interpretation  requires  aur  resort  to 

construction.'  It  ia  a  prohibitory  enactment. 
Its  plainlj  declared  purpose  is  to  divest  intox- 
icating  liquors  of  their  interstate  character,  with 
reference  to  interstate  commerce,  'in  certain  cas- 
es.' Id  the  certain  cases  contemplated  and  de- 
scribed therein  intoxicating  Jiquor  is  not  and 
cannot  become  the  subject  of  and  l>e  protected 
as  lawful  interstate  commerce.  So.  Express 
Companr  v.  State,  66  South.  115,  118,  119.  It 
is  in  those  certain  cases  'forbidden  commerce.' 
In  the  certain  c&aea  described  intoxicating;  liq- 
uors must  be — can  only  be — regarded  and  treat- 
ed, when  tneir  movement  is  from  one  state  into 
another,  as  if  the  Constitution  had  not  contain' 
ed  the  clause  t^sminitting  to  the  Congress  the 
exclusive  right  to  regulate  interstate  commerce." 

In  State  of  West  Virginia  v.  Adams  Ex- 
press Company,  219  Fed.  784,  135  C.  a  A. 
464.  the  Circuit  Court  of  Appeals  of  the 
ITourtli  drcuH,  answering  a  cballense  to  the 
oonstitntionality  of  the  act.  Judge  Woods 
speaking  for  the  court,  said: 

"The  constitutionality  of  the  Webl)-Ken]ron 
statute  is  attacked  on  the  ground  that  it  is  an 
attempt  by  Congress  to  confer  on  state  Legis- 
latures the  power  to  regulate  interstate  com- 
merce. This,  we  think,  is  a  complete  misap- 
prehension. That  the  Congress  has  power  to 
outlaw  and  exclude  absolutely  or  conditionally 
from  interstate  commerce  Intoxicating  tiauors 
or  any  other  deleterious  aubatance  has  oeeo 
very  often  decided.  Ex  parte  Rahrer  [140  U. 
S.  545,  11  Sup.  CL  865,  L.  Ed.  572],  supra ; 
Lottery  Case,  188  U.  S.  321,  23  Sup.  Ct.  321, 
4T  L.  Ed.  492 ;  Hote  v.  United  States,  227  U. 
S.  308,  33  Sup.  Ct  281,  5T  L  Ed.  523,  43  L.  B, 
A.  (N.  S.)  906,  Ann.  Gas.  1913E,  905;  Hipo- 
lite  Eeg  Co.  v.  United  States,  220  U.  S.  45,  31 
Sop.  Ct.  364,  55  U  Ed.  364.  The  distinction  is 
between  things,  deleterious  and  things  bene6- 
cial  or  innocuous.  The  power  to  regulate  is 
the  power  to  make  reasonable  rules  of  admis- 
sion or  exclusion.  The  power  to  exclude  intoxi- 
cants absolutely  or  conditionally  does  not  im- 
port the  power  to  exclude  sound  wheat." 

The  Supreme  Courts  of  Iowa  and  Dela- 
ware are  in  harmony  with  these  views  touch- 
ing the  constitutionality  of  the  Webb-Ken- 
yon  Law,  as  evidenced  by  the  decisions  in 
State  V.  U.  S.  Express  Co.,  145  N.  W.  451, 
and  State  t.  Grier  (Del.)  88  Atl.  579.  We 
conclude  that  Initiative  measure  No.  3  does 
not  unlawfully  interfere  with  interstate  com- 
merce. 

'Some  other  constitutional  questions  are 
presented  by  counsel  for  ajpellants ;  but  we 
think  they  are  not  such  as  appellants  may 
raise  in  this  form  of  action.  Those  questions 
do  not  involve  property  rights  of  such  nature 
as  to  entitle  appellants  to  relief  by  Injunc- 
tion against  the  enforcement  of  the  provi- 
sions of  initiative  measure  No.  3.  Whatever 
onr  views  might  be  on  these  questions  would 
not  render  the  provisions  of  the  law  we  have 
discussed  unconstitutional,  In  view  of  the 
provisions  of  section  26  above  quoted. 

We  are  of  the  opinion  that  initiative  meas- 
ure No.  3  is  an  existing  law  of  the  state, 
and  that,  In  so  far  as  Its  provisions  are  here 
drawn  In  question,  their  enforcement  will  not 
violate  any  of  the  rights  guaranteed  to  ap- 
pellants by  either  the  state  or  federal  Con- 
stitutions. 

The  Judgment  of  the  sui>erior  court  refus- 


ing to  enjoin  the  state  and  county  officers 
from  enforcing  the  law  is  affirmed. 

MORRIS,  C.  J.,  and  ELLIS,  HOLCOIIB, 
MAIN,  and  MOUNT,  JJ.,  concur. 

CHADWICE.  J.  (concurring.  The  deci- 
sion of  the  court  seems  to  be  well  founded 
in  all  respects,  excepting  only  the  holding 
that  the  court  cannot  consider  the  admis- 
sion that  initiative  measure  No.  3  was  not 
published  for  the  time  required  by  law,  and 
cannot  take  Judicial  knowledge  of  the  fact 
The  purpose  of  the  amendment  was  to  main- 
tain the  spirit  of  the  Constitution  and  to  iu- 
aure  an  informed  electorate.  The  duty  of  giv- 
ing such  notice  was  put  upon  the  secretary  of 
state.  He  did  not  give  the  notice  required 
by  the  Constitution,  althou^  it  is  provided 
in  t&eraa  that  such  duties  are  mandatory. 
It  is  stipulated  that  he  did  not' give  sofficlmt 
notice.  I  bad  hitherto  understood  that 
courts  would  consider  as  a  part  of  the  rec- 
ord stipulated  facts.  It  is  held  that  we  wiU 
not  do  80  in  this  case.  I  had  also  thought 
the  law  to  be  that  we  could  Judicially  notice 
any  fact  that  went  to  a  question  of  observ- 
ance or  nonobservance  of  a  provision  of  the 
Constitution,  mandatory  in  character,  by  an 
officer  high  In  station  and  whose  act  affect- 
ed the  whole  public,  and  whoi  the  fiict  vras 
Imown  of  all  men. 

The  amendment  to  the  Gonstltntlon  pro- 
viding for  the  initiative  and  referendum  spe- 
dflcally  directs  that  the  Legislature  shall 
provide  a  means  and  method  for  notice  to 
the  people  pf  laws  submitted  under  those 
measures.   It  says: 

"The  Legislature  shall  provide  methods  of 
publicity  of  all  laws  or  parts  of  laws,  and 
amendments  to  the  Constitution  referred  to  the 
people  with  arguments  for  and  against  the  laws 
and  amendments  so  referred,  so  that  each  voter 
of  the  state  shall  receive  the  pnbUcaiion  at 
least  fiffy  days  before  the  election  at  which  thej 
are  to  be  voted  upon."   Iaws  1911,  pi  130,  1  1. 

The  Legislature  did  as  was  directed,  and 
I  had  understood  the  rule  to  be  that  a  stat- 
ute passed  In  obedience  to  a  constitutional 
amendment  had  the  force  and  effect  of  the 
Constitution  from  which  it  sprang ;  in  other 
words,  It  is  the  thing  that  makes  the  Con- 
stitution efficient  It  had  seemed  to  me  that 
this  provision  of  the  Constitution,  as  amend- 
ed by  the  initiative  and  referendum  amend- 
ment, was  not  merely  directory  or  a  thing 
to  be  disregarded  in  whole  or  in  part.  There 
was  a  controlling  reason  why  thcrae  who 
formulated  It  provided  that  notice  should  be 
given,  and  that  It  should  be  given  for  a  deS- 
nite  time.  They  well  understood,  for  it  has 
been  observed  by  every  statesman  and  phil- 
osopher who  has  inquired  into  the  theory 
and  possible  workings  of  the  scheme,  that 
it  might  be  subject  to  abuses,  and  that  laws 
proposed  under  it  might  be  misrepresented, 
or  possibly  voted  upon  without  any  guide 
whatever,  unless  the  people  were  guaranteed 
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ample  opportunity  to  know  and  understand 
that  which  they  were  voting  upon. 

The  urgent  arguments  made  agafnst  the 
Initiative  and  referendum  have  been  that  the 
measure  would  reduce  our  state  government 
to  the  level  of  a  democracy.  The  proposers 
knew  that,  in  the  absence  of  a  positive  con- 
stitutional guaranty,  a  law  might  go  to  the 
people  for  their  judgment,  determination,  and 
decision  with  no  means  of  acquiring  certain 
Information  as  to  the  terms  of  the  law  or 
the  arguments  of  those  who  had  a  real  In- 
terest for  or  against  it  They  knew  that  the 
present  strength  of  the  Initiative  and  refer- 
endum, as  well  as  its  retention  as  an  Instru- 
mentality of  government,  depended,  not  mere- 
ly upon  the  participation  of  the  pe<vle,  but 
upon  Intelligent  participation,  and  It  Is  not 
oat  of  place  to  say  that  one  of  the  reasons  for 
the  adoption  of  the  Initiative  and  referendum 
was  that  many  people  believed  that  the  leg- 
islative body  had  not  been  entirely  respon- 
slve  to  the  public  will,  and  had  passed  un- 
wl9e>  and  Ul-consldered  legislation,  and  its 
proposers  were  careful  to  provide  that  the 
people  should  have  every  opportunity  to  test 
the  merit  and  wisdom  of  a  proposed  law. 
They  foresaw  that  an  Instrument  designed  to 
protect  the  rights  of  the  people,  in  the  event 
that  no  notice  and  publication  of  the  pro- 
posed measures  was  provided  for,  would  be 
subject  to  abuse  by  those  who  might  propose 
laws  to  promote  selfish  Interests,  and  by  the 
means  of  unauthorized  notices  and  publica- 
tions deceive  and  mislead  the  people. 

We  meet  this  situation.  It  is  admitted  by 
counsel  that  the  Constitution  has  not  been 
observed.  It  Is  stipulated  in  writing  that  it 
was  not.  The  act  of  a  public  officer,  a  high 
public  otSdal,  is  questioned.  His  act  In- 
volves a  nonobservance  of  a  duty  Imposed  by 
the  Constitution,  and  touches  the  whole  peo- 
ple, and  the  whole  public  has  an  Interest  in 
his  act.  The  act  of  omission  Is  known  and 
admitted  of  all  men ;  that  Is  to  say,  is  a  mat- 
ter  of  common  knowledge.  I  think  there  Is 
no  Instance  In  the  books  where,  under  like 
circumstances,  a  court  has  refused  to  judl- 
dally  know  what  t^ey  know, as  men.  If  a 
conrt  cannot  accept  stipulated  facts  or  Judl- 
dall7  recognize  a  breach  of  a  duty  made  man- 
datory by  the  C<»isUtatlon,  I  can  Ima^e  no 
case  where  It  would  be  Jncitlfled  In  resorting 
to  Judicial  knowledge.  The  opinion,  in  this 
respect,  does  not.  In  my  Judgment,  rest  upon 
a  readjustment  of  old  prindploi  to  new  con- 
ditions. It  is  rather  an  abandcmment  of  old 
principles;  for  any  decision  that  makes  It 
possible  for  an  administrative  officer  to  turn 
a  mandate  of  tlia  whole  people  Into  a  mere 
^recUon  does  not  tend  to  the  securl^  of  our 
Constitution. 

We  liave  laid  down  a  rule  that  win  be  as 
readily  seized  upon  to  sustain  an  evil  law  as 
to  uphold  a  good  one.  The  rule  must  work 
both  ways.  If  we  could  know  as  Judges  what 


we  and  all  men  know  as  men,  we  would  un- 
doubtedly follow  an  unbroken  line  of  deci- 
sions from  Wade  t.  Tacoma,  4  Wash.  85,  29 
Pac.  983.  to  Uhler  v.  Olympla,  151  Pac.  117, 
and  152  Pac.  998,  decided  finally  while  this 
case  was  under  consideration,  and  hold  that 
measure  No;  3  was  not  legally  adopted.  I 
have  urged  these  things.  They  are  funda- 
mental principles,  and  might  be  sustained  by 
the  writing^  of  men  learned  in  the  law  from 
Aristotle  to  the  present  day,  but  they  have 
not  commended  themselves  to  my  associates. 
Law  is  declared  In  several  ways,  one  of  which 
is  through  the  decisions  of  the  courts  upon 
controverted  questions.  This  case  involves  a 
pure  question  of  law  upoa  a  political  ques- 
tion, which  must  be  settled  by  a  majority 
vote  of  the  Judges. 

"When  many  persons  eqoal  in  virtae  appear- 
ed at  the  same  time,  they  brooked  not  a  saperi- 
ority,  but  sought  after  equality.   •   •   • " 

"No  one  then  denies  that  it  is  necessary  that 
there  should  be  some  person  to  decide  those  cas- 
es which  cannot  come  nnder  the  coenizance  d 
a  written  law ;  but  we  say  tiiat  it  la  better  to 
have  many  than  one ;  for  every  one  who  de- 
cides according  to  the  principles  of  the  law  de- 
cides justly.  Yet  surely  it  seems  absurd  to 
suppose  that  one  parson  can  see  better  with  two 
eyes,  and  hear  better  with  two  ears,  or  do  iKt- 
ter  with  two  hands  and  two  feet,  than  many  can 
do  with  many.   *   •   • " 

Aristotle's  Politics,  book  III,  ce.  XV,  XVI. 

Seven  of  my  Associates  find  no  violation  of 
the  Constitution  in  the  adoption  of  the  ques- 
tioned law,  or  rather  they  hold  that  the  court 
is  powerless  to  notice  and  correct  the  admit- 
ted omls^on  to  observe  its  terms,  and  I  feel 
that  I  can  do  no  better  than  to  say  that  I 
yield  my  Judgment  to  that  of  the  majority, 
as  I  would  follow  a  questioned  decision  un- 
der the  doctrine  of  stare  decisis  and  concur 
in  the  result,  not  because  It  is  the  law  as  I 
had  understood  it,  but  because  It  has  been  so 
declared  by  a  CMnpetent  tribunaL 

FULLERTON,  J.  (concurring).  I  am  un- 
able to  agree  with  the  majority  in  the  rea- 
sons upon  which  some  of  the  questions  dis- 
cussed In  the  foregoing  opinion  are  rested, 
although  I  am  content  with  the  conclusion 
finally  reached.  The  pressure  of  the  current 
business  of  the  court  upon  my  time,  as  well 
as  the  necessity  for  an  Immediate  decision  of 
the  cause,  prevents  me  from  stating  wherein 
I  differ  from  the  majority,  and  I  must  defer 
that  privily  until  some  future  time.  I  can 
only  announce,  therefor^  that  I  concur  la  the 
result 

(n  N.  M.  my 

WATTBBS  T.  TREASURE  MINING  CO. 
et  aL  <No.  1821.) 

(Supreme  Court  of  New  Mexka   Dee.  14, 

1915.) 

fSi/Uahiu  Iv  th0  Court.) 

1.  Appeal  ano  Ebbob  ^»33&— Nonjoikdbb 
OF  Pabties— Effect. 

Where  parties  have  separate  rights  and  in- 
terests under  a  decree,  and  unless  joinder  fs  es- 
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BCDtlal  to  tlie  Jurisdiction  of  the  appellate  coart, 
tbe  noojolnder  of  parties,  either  as  appellaDts 
or  plaintiffis  in  error,  or  as  appellees  or  defend^ 
aots  in  error,  wUl  generalljr  bavo  no  further  ef- ' 
feet  than  to  preclude  aoy  inTestigation  or  ad- 
judication which  will  affect  the  rights  of  the 
parties  not  joined.  The  provisions  of  our  stat- 
ute (sections  4473-4478,  Code  1916)  contain  DO 
requirement  to  the  effect  tbat  all  parties  to  the 

{)roceeding-  in  the  court  below  shall  be  brought 
nto  this  cour^  in  order  that  thia  court  maj  ac- 
quire  jurisdiction  of  ths  cause. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Rrror/Cent.  Diff.  iS  1868-1870;  Dea  Dig.  ^ 
336.] 

2.  Appeal  and  Ebbob  «=5330— Want  or  Nio- 
EfiSABT  Pabties— Motion  to  Dismiss. 

Where  necessary  parties  appellant,  under 
the  provisions  of  section  4476,  Code  1916^  have 
applied  to  become  parties  appellant,  a  motion 
to  dismiss  tbe  appeal  for  want  of  proper  par- 
ties, although  filed  prior  to  such  application 
of  said  additional  parties,  will  be  denied. 

[Ed.  Note. — For  other  cases,  tee  Appeal  and 
Error,  Gent.  Dig.  SI  1868-1876;  Dec.  Dig. 
336.] 

3.  Appeal  ahd  Ebbob  «»336  —  CiiATion  to 
Pkopeb  OB  Necebsabt  Pabtibb— Failubb  to 
Issue— EzcuBB. 

The  ignorance  or  negligence  of  counsel  is 
not  a  sufficient  excuse  for  failure  to  have  cita- 
tion Isaaed  to  proper  or  necemry  partis*  on  ap- 
peal. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  if  1868-1876;  Dec.  Dig. 

336.] 

4.  Appeai.  and  Ebbob  *=»484— Sttpebskdkas 

BOND—SDBirnBS. 

The  signing  as  suretr  of  appeUant's  super- 
sedeas bond  by  a  proper  or  even  necessary  par- 
ty appellee  does  not  require  the  quashing  of 
such  bond  and  supersedeas  as  insufficient.  Tbe 
only  effect  of  such  act  is  to  prevent  such  appel- 
lee from  enfoTciac  the  decree  in  hia  favor,  pend- 
ing tbe  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2242,  22^;  Dec.  Dig.  «=> 
464.] 

0.  Appeal  and  Ebbob  €=>475— SuPEBSEDEAd 
Bond  —  Poweb  to  Bequibe  Additional 
Bond. 

nils  court  has  power  to  require  additional 
and  sufficient  supersedeaa  bond,  to  protect  an 
appellee  against  loss,  pending  tbe  appeal. 

LEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2244;  Dec.  Dig.  ^»475.] 

Appml  from  District  Court,  Socorro  Coun- 
ty; M:  Ol  Mechem,  Judge. 

Action  by  TbomaB  E.  Watters,  as  trustee, 
against  the  Treasure  Mining  Company  and 
others.  Frcun  judgment  for  plaintiff,  defend- 
ants appeal.  Uotlon  to  dismiss  appeal  and 
quasb  supersedeas  denied.  appUcatttm  to  be 
made  parties  appellant  allowed,  and  motion 
for  leave  to  have  citation  served  on  absent 
lien  claimants  denied. 

Barnes  &  Boyall,  of  Silver  City,  and  Mann 
&  Nicholas,  of  Albuquerque,  for  appellants. 
James  O.  Fttdi*  of  Socorro,  for  appellee^ 

PARKER,  J.  Tbe  plaintiff  below,  appellee 
bere,  has  moved  to  dismiss  the  appeal  for 
lumjoinder  of  necessary  parties,  both  as  ap- 
pellants and  appellees.  It  la  pointed  out  in 
tbe  motion  tbat  the  transcript  shows  that 


two  defendants  and  three  otber  defendants, 
as  copartners,  appeared  In  tbe  cause,  and 
filed  their  answers,  setting  forth  and  dalmlng 
Uens  upon  the  mortgaged  property,  and  were, 
by  the  flndlngs  and  judgment  of  the  district 
court  from  which  this  appeal  Is  taken,  ad' 
Judged  and  decreed  to  have  Uens  upon  the 
mortgaged  property,  two  ot  them  prior  and 
soperiw  to  the  rights  of  appellee,  and  one 
concurrent  with  blm,  and  all  superior  to  the 
other  defendants ;  tbat  said  mortgaged  prop- 
erty was  decreed  to  be  sold  to  satisfy  their 
said  Uens,  as  well  aa  the  lien  of  appcAlee 
herein,  and  provided,  of  course,  for  the  cut- 
ting off  of  tbe  equity  of  redemptlcm  of  the 
appellants  and  said  other  defendants;  that 
two  other  at  the  defendants  appeared  and 
filed  a  joint  answer  with  appellant  in  the 
court  below,  and  thereby  attempted  to  set  op 
a  common  defense  to  appellee's  complaint, 
and  also  alleged  certain  interests  In  said 
mortgaged  property,  and  defended  said  suit 
jointly  with  appellant;  and  that  the  decree 
of  foreclosure  was  equally  against  the  last- 
named  defendants  and  appellant;  that  still 
another  defendant  appeared  In  the  suit  is  the 
lower  court ;  and  that  the  decree  vnu  equaUy 
against  him  and  tbe  ai^llant. 

It  appears  from  the  foregoing  brief  state- 
ment 6t  the  contents  of  the  motion,  and  from 
the  record,  that  the  main  controversy  was  be- 
tween the  appellant  and  appellee  on  tbe  ques- 
tion as  to  the  amount  due  under  the  mortgage. 
Appellant  claimed  that  cmly  $57,000  of  the 
par  value  of  the  bonds  of  appellant  had  ever 
been  Issued,  and  that  $193,000  par  value  pf 
said  bonds  was  still  the  property  of  the  ap- 
I>ellant  The  appellee  claimed  that  the  whole 
Issue  of  $250,000  of  the  par  value  of  said 
bonds  bad  been  issued.  Upon  this  Issue  the 
court  found  with  the  appellee,  and  decreed 
a  foreclosure,  as  before  seen.  Two  of  the 
defendants  were  adjudged  to  have  prior  liens 
to  that  of  the  mortgagee  for  certain  speciQed 
amounts,  and  one  of  the  defendants  was  ad- 
judged to  have  a  lien  of  equal  rank  with  that 
of  the  mortgagee.  Two  others  of  the  defend- 
ants claimed  to  own  some  portion  of  the 
property  covered  by  the  mortgage,  and  the 
court  held  against  them  In  the  decree.  An- 
otber  defendant  made  a  similar  claim  and 
was  likewise  unsuccessful. 

[1]  1.  As  to  the  three  Uen  claimants  who 
are  not  before  the  court,  and  who  are  not 
complaining  of  the  decree,  we  can  see  no 
necessity  to  Join  them,  either  as  appellants 
or  appellees.  An  affirmance  of  the  decree 
will  leave  them  just  where  they  now  are,  and 
a  reversal  of  the  same  as  to  the  appellant 
would  not  only  not  Injure  them,  but  would 
benefit  them,  In  that,  if  tbe  mortgage  debt 
shall  be  reduced  from  $250,000  to  $57,000, 
their  Hens  will  certainly  be  more  surely  se- 
cured by  the  property.  Just  such  a  case  was 
before  the  Supreme  Court  of  Oregon  In  Wat- 
son V.  Noonday  Mining  Ca,  37  Or.  287,  53 
Pac.  867,  68  Pac  36,  60  Paa  991,  and  It  was 
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tbere  held,  where  there  are  two  lien  claim- 
ants having  separate  liens  upon  tlie  same 
property,  that  an  appeal  might  be  taken  as 
to  one  of  them  without  Joining  the  other  as 
a  party  to  the  proceeding. 

In  this  connection  it  Is  to  be  noted  that 
where  parties  have  separate  rights  and  inter- 
ests, and  unless  Joinder  Is  essential  to  the 
Jurisdiction  of  the  appellate  court,  the  non- 
joinder of  parties,  either  as  appellants  or 
plainttfTfl  in  error,  or  as  appellees,  wilt  gen- 
erally have  no  further  effect  than  to  preclude 
any  investigation  or  adjudication  which  will 
affect  the  rights  of  the  parties  not  Joined. 
3  C.  J.  p.  1084,  S  10X7.  We  do  not  find  that 
the  Joinder  .of  the  three  lien  claimants  as 
appellees  is  necessary  to  the  Jurisdiction  of 
this  court  upon  this  appeal.  The  provisions 
of  our  statutes  (sections  4473-4476,  Code 
1916)  contain  no  requirement  to  the  effect 
that  all  parties  to  the  proceeding  in  the  court 
below  shall  be  brought  into  this  court  in  or- 
der that  this  court  may  acgolre  Jurisdiction 
of  the  canse.  The  effect  of  an  appeal  by  the 
defendant  mortgagor  without  Joining  the 
three  lien  claimants  is  to  preclude  the  mort- 
gagor from  presenting  to  this  court  any  ques- 
tion concerning  the  rights  of  these  lien  claim- 
ants. The  mortgagee  over  whose  claim  two 
of  the  lien  claimants  were  declared  to  have 
superior  liens,  and  one  was  declared  to  have 
a  concnrrent  lien,  is  not  In  a  position  to 
question  the  decree,  he  having  taken  no  cross- 
appeaL  As  between  themselves,  the  three  lien 
claimants  wlU  be  assumed  to  be  satisfied  with 
the  decree,  because  had .  any  of  them  been 
dissatlsfled,  it  would  have  been  Incumbent 
upon  them  to  either  Join  with  the  appellant 
or  sue  out  a  cross-appeaL 

[2]  2.  As  to  the  three  remaining  defend- 
ants, a  different  proposition  Is  presented.  It 
appears  from  the  answer  that  the  defendant 
mortgagor  sold  and  delivered  to  the  W.  H. 
licOrum  Investment  Company  of  Kansaa 
City.  Mo.,  at  65  per  cent,  of  their  par  value, 
$193,000  of  the  first  mortgage  bonds,  secured 
by  the  trust  deed  held  by  the  plaintiff.  This 
consumed  the  entire  authorized  Issue.  It  Is 
alleged  that  said  sate  was  made  in  trust, 
subject  to  a  condition,  as  a  part  of  tha  con- 
sideration for  said  sale,  that  said  investment 
company  should  market  and  sell  the  bonds 
of  the  Clear  Creek  Power  Otmipany  in  such 
time  and  manner  as  to  raise  enough  money 
to  i>ay  off  the  entire  bond  Issue  of  the  de- 
f^dant  mortgagor;  that  It  was  a  part  of  the 
contract  that  the  defendant  mortgagor  should 
ctmvey  to  the  defendant  the  Clear  Creek 
Power  Company  all  of  its  power  rights  upon 
the  water  power  which  It  owned,  and  that 
ooB  R.  T.  Root  was  likewise  to  convey  to  said 
Clear  Creek  Power  Company  all  of  his  wa- 
ter rights  on  the  same  stream;  that  such 
conveyance  was  made  by  the  defendant  mort- 
gagor; that  afterwards  the  defradant  the 
Glendale  Power  Company  was  organized, 
having  a  capitallzatlcm  of  $650,000  and  an  au- 
tliorlced  bond  Issue  of  the  same  amount,  and 


took  over  all  of  tjie  water  rights,  power 
plant,  and  pipe  line  thereunto  appurtenant 
owned  by  tiie  defendant  mortga^r,  as  in 
said  contract  provided;  that  the  defendant 
the  Clear  Creek  Power  Company  acquired  all 
of  the  water  rights  owned  by  one  R.  T.  Root 
on  the  same  stream,  and  did  also  authorize 
an  issue  of  $650,000  of  its  first  mortgage 
bonds ;  that  all  of  said  doings  were  with  the 
knowledge  and  consent  of  the  said  W.  H. 
McCrum  Investment  Company,  and  as  a  full 
compliance  with  the  terms  of  said  agree- 
ment ;  that  the  two  power  companies  execut- 
ed a  deed  of  trust  to  the  remaining  defend- 
ant, Tyson  S.  Dines,  as  trustee,  securing  the 
payment  of  the  said  bond  Issue  of  the  Glen- 
dale Power  Company,  by  pledging  all  of  the 
properties  of  the  said  two  water  companies, 
all  with  the  knowledge  and  consent  of  all 
of  the  parties;  that  said  bonds  were  then 
offered  to  the  said  W.  H.  McCrum  Invest- 
ment Company,  and  by  that  last-named  com- 
pany accepted  for  sale,  but  that  the  said  W. 
H.  McCrum  Investment  Company  and  W.  H. 
McOum,  Theodore  Gary,  and  A.  A.  Qoderd, 
who  became  the  owners  of  the  $193,000  bond 
Issne,  unlawfully  conspired  together  to  de- 
fraud the  defendant  mortgagor  end  to  cause 
It  to  sacrifice  Its  bonds  so  sold  and  Its  said 
property,  and  wrongfully  failed  and  refused 
to  sell  the  said  bond  issue  of  $650,000,  or  any 
part  thereof,  and  notified  the  defendant 
mortgagor  and  the  defendant  the  Clear  Cre^ 
Power  Company  that  said  W.  H.  McCrum 
Investment  Company  would  make  no  attempt 
to  sell  said  bonds,  or  any  part  thereof,  and 
thereafter  fraudulently  demanded  of  the  de- 
fendant mortgagor  the  payment  of  the  said 
$193,000  of  said  bonds,  together  with  inter- 
est and,  npon  default,  did  fraudulently  Insti- 
tute this  suit  for  the  foreclosure  of  defend- 
ant mortgagor's  trust  deed.  A  reply  was 
filed  by  the  plaintiff,  denying  ea(^  and  every 
allegation  of  this  answer.  On  the  hearing 
as  to  the  Clear  Creek  Power  Company, 
whldi,  as  before  seen,  acquired  no  water 
rights  from  the  defendant  mortgagor,  the 
controversy  was  simply  as  to  the  extent  of 
the  holdings  of  the  defendant  mortgagor. 
If  the  defendant  mortgagor  owned  a  right  to 
the  use  of  all  of  the  water  In  the  stream, 
then  the  Clear  Cre^  Power  Company  acquir- 
ed nothing  by  its  conveyance  from  B.  T. 
Root.  The  court  found  against  the  latter  de- 
fendant, at  least  that  its  rights,  if  It  had 
any,  were  Inferior  to  those  of  the  defendant 
mortgagor. 

As  to  the  defendant  the  Glendale  Power 
Company,  the  question  was  whether,  under 
the  circumstances,  the  defendant  mortgagor 
had  power  to  convey  away  the  portion  of 
its  property  represented  by  water  rights  and 
pipe  lines,  and  the  court  held  that  it  had 
no  such  power,  and  that  the  rights  of  the 
GIradale  Power  Company,  If  it  had  any,  were 
Inferior  to  those  of  the  plaintiff  under  the 
trust  deed  of  the  defendant  mortgagor.  Both 
of  these  power  cranpaniee  w^  thus  derived 
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of  a  claimed  property  right  by  the  decree. 
As  to  the  principal  defendant,  the  mortgagor, 
the  gaestion  was  as  to  the  right  of  the  bond- 
holders to  claim  default  and  forec}osure,  un- 
der the  circumstances.  It  was  not  Interested 
In  the  sense  that  It  had  a  property  right  in 
anything  claimed  by  the  two  power  com- 
panies, except  that,  If  Its  conveyance  to  the 
Glendale  Power  Company  was  held  to  be  un- 
availing. It  might  have  some  Interest  In  the 
equity  of  redemption  in  tbe  property  so  con- 
veyed by  It 

It  thus  appears  that  these  three  defendant 
corporations  have  an  Interest  in  the  reversal 
of  tbe  decree,  but  for  different  reasons  In  each 
case.  The  question  then  Is:  Assuming  that 
the  two  power  companies,  and  of  course  their 
trustee.  Dines,  are  necessary  parties  appel- 
lant, whether  the  motion  of  plaintiff  to  dis- 
miss the  appeal  for  their  failure  to  join  shall 
be  granted.  The  matter  Is  entirely  controlled 
by  statute  in  this  Jurisdiction,  and  for  that 
reason  it  is  unnecessary  to  discuss  the  gen- 
eral principles  governing  the  matter  In  the 
absence  of  statute.  By  sectlim  4476,  Code 
1»15,  It  is  provided  that: 

"Any  perron  who  ought  to  ^oin  Id  a  writ  of 
error  or  appeal  may  be  permitted  to  do  so  on 
his  application,  on  such  terms  as  the  court  shall 
impose,  and  the  writ  and  proceedings  shall  be 
amended  by  inserting  his  name  and  sball  pro- 
ceed as  in  other  cases." 

The  motion  to  dismiss  the  appeal  was  filed 
July  12,  1915,  and  on  August  9,  1915,  the 
defendants  the  Clear  Greek  Power  Company, 
the  Olendale  Power  Company,  and  Tyson  S. 
Dines,  as  trustee,  filed  their  application  to 
be  made  parties  appellant  in  the  cause.  This 
was  clearly  a  safficient  compliance  with  the 
terms  of  this  statute,  and  authorizes  the  en- 
try into  this  case  as  appellants  of  these  par- 
ties. This  statute  was  adopted  from  Mis- 
souri, and  is  In  the  identical  language  there 
employed.  In  State  v.  Mining  Co.,  169  Mo. 
App.  79,  154  S.  W.  168,  just  such  a  proposi- 
tion was  before  the  court,  and  It  was  there 
held  that  this  section  of  the  statute  con- 
trolled the  nmtter,  and  prevented  a  dismissal 
of  the  cause  for  want  of  necessary  parties 
appellant 

[3]  3.  On  July  6th,  application  was  filed  in 
this  court  for  leave  to  have  citation  issued 
to  the  plaintiff,  appellee,  citation  not  having 
been  issued  at  the  time  of  the  taking  out  of 
the  appeal  by  oversight  and  inadvertence. 
This  appUcatlou  was  allowed,  and  citation 
was  Issued  and  served.  In  said  application 
no  mention  was  made  of  the  defendants  hav- 
ing lien  claims  upon  the  property,  but  the 
application  was  confined  to  process  against 
the  plaintiff.  On  July  12th,  the  motion  to 
dismiss  the  appeal  was  filed  for  want  of 
necessary  parties,  both  appellant  and  appel- 
lee. It  thus  appears  that  advantage  was 
taken  of  the  failure  to  have  process  against 
the  Uen  claimant  defendants  issued  and  serv- 
ed before  any  application  for  such  process 
had  been  made  In  this  court.  The  failure 
to  have  such  process  Issued  at  the  time  the 


appeal  was  taken  la,  of  course,  waived  by 
the  plaintiff,  he  having  appeared  generally 
In  the  cause.  No  such  appearances  have 
been  filed  In  behalf  of  the  lien  claimant  de- 
fendants, and  the  failure  to  have  them  serv- 
ed with  process  was  due  to  the  negligence  or 
Ignorance  of  counsel.  In  view  of  what  has 
been  heretofore  said,  to  the  effect  that  these 
lien  claimant  defendants  are  not  necessary 
parties  to  this  appeal,  this  matter  becomes  of 
no  importance  in  the  case,  but  even  if  they 
were  necessary  parties,  we  do  not  deem  the 
showing  made  by  counsel  for  the  appellant 
to  be  a  showing  of  good  cause  for  failure 
to  have  such  process  Issued.  We  have  re- 
peatedly held  that  n^llgence  of  attorneys 
is  not  Buffldent  ezcase  for  a  default  of  this 
character,  when  advantage  Is  taken  of  such 
default  before  the  defect  has  been  cured.  See 
Deal  V.  Western  Clay  &  Gypsum  Products 
Co..  18  N.  M.  70,  18S  Pac.  974 ;  Norment  v. 
Mandell,  Treasurer,  19  N.  M.  318.  142  Pac. 
926;  Hilllard  T.  luaranoe  Co.,  17  N.  BL  064, 
132  Pac.  249. 

[4]  4.  Motion  was  also  filed  in  the  cause 
to  vacate  and  set  aside  tbe  approval  by  the 
clerk  of  the  district  court  of  the  bond  for 
supersedeas  filed  by  the  appellant,  and  to 
vacate  such  supersedeas.  The  motion  was 
based  upon  the  fact  that  one  Harry  Herman 
was  a  defendant  In  the  cause,  and  is,  and 
was  at  the  time  of  the  execution  of  said  bond, 
a  necessary  party  to  the  appeal  herein,  he 
being  one  of  tbe  lien  claimants  whose  lien 
was  established  as  before  seen.  It  is  argued 
therefrom  that  he  being  a  necessary  party, 
he  could  not  become  a  surety  for  the  appel- 
lant The  motion  Is  further  based  upon  the 
fact  that  Walter  W.  Hoot  the  other  surety 
of  the  appellant  is  a  nonresident  of  the 
state,  and  was  not  the  owner  of  sufficient 
property  to  enable  him  to  become  a  surety 
on  said  bond.  Affidavits  are  submitted  show- 
ing that  tbe  said  Root  was  the  holder  of  tbe 
legal  title  of  a  piece  of  mining  property 
which  was  of  lltUe  or  no  value,  and  owned 
no  other  property  In' tbe  state. 

Aa  to  tbe  surety  Herman,  who  was  one  of 
the  Uen  claimants  declared  by  tbe  decree 
to  have  a  prior  lien  on  the  property  to  that 
of  plaintiff,  and,  as  a  partner  with  two  oth- 
ers, to  have  a  concurrent  lien  with  tbe  plain- 
tiff, the  plaintiff's  ikisitlon  Is  untenable  Aa- 
suming,  as  is  erroneously  argued,  that  Hei^ 
man  Is  a  necessary  party  appellee  to  this 
appeal,  his  act  in  Joining  with  the  appellant 
and  signing  Its  supersedeas  bond  amounts 
to  a  waiver  on  his  part  of  his  right  to  have 
the  decree  enforced  at  this  time.  Of  this 
the  plaintiff  cannot  complain.  As  to  the  oth- 
er Uen  claimants  who  are  sought  to  be  pre- 
vented by  the  supersedeas  from  an  enforce- 
ment of  tbe  decree  In  their  favor.  It  Is  suffi- 
cient to  say  that  tbe  plaintiff  is  not  author- 
ized to  speak  for  them,  and  is  not  concerned 
in  the  preservation  of  their  rights.  When 
they  shall  complain  tliat  their  rights  have 
bwa  infringed  wlU  be  ttme  enousb  to  Inqoice 
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as  to  tbe  qnaUflcation  of  said  Herman  as  a 
snrety,  and  tbe  other  matters  suggested  In 
the  brlet 

In  this  connection,  we  assnme  that  tbe 
Hen  claimant  defendants  have  the  right  to 
Tolnntarlly  appear  In  this  case  at  this  time, 
and  present  to  the  court  the  ftict  that  there 
Is  DO  supersedeas  bond  in  this  case  running 
to  thm,  and  that  for  tbat  reason  fb.es  vre 
entitled  to  hare  tbe  supersedeas  quashed 
by  this  court  Should  they  do  so,  an  entirely 
different  quesUfm  will  be  presented,  but  un- 
til that  Ume  the  plaintiff  eK>ellee  has  snf- 
ftered  no  injury  by  the  superseding  of  the 
Jndgment  providing  he  has  a  good  soperse- 
deas  bond. 

[B]  5.  As  to  the  Boretr  Root,  the  Showing 
made  by  aflSdavlts  strongly  t«)ds  to  establish 
his  lack  of  financial  responsibility.  Bis  sole 
Mset  appears  to  be  some  mining  claims,  some, 
or  all  of  which,  h&re  been  relocated  by  other 
parties.  Of  course  these  relocations  may 
have  been  made  without  right,  and  tbe  prop- 
erty may  ultimately  be  restored  to  him,  and 
may  be  of  great  Talu&  But  tbe  plaintiff  ap- 
pellee ought  not  t6  be  compelled  to  take  such 
risks  of  loss  as  tbe  situation  entails.  We 
will  bear  an  application  by  plaintiff  appellee 
for  a  sufficient  snpersedeas  bond.  Tbat  we 
have  sndt  power,  see  2  B.  0.  U  p.  124,  f  98, 
and  cases  cited. 

The  motion  to  dismiss  tbe  appeal  and 
quash  the  supersedeas  will  be  denied,  and  the 
application  of  l^e  three  parties  to  be  made 
parties  appellant  will  be  allowed  upon  the 
conditions  hereinafter  steted,  and  the  motion 
for  leave  to  bare  <dtation  served  upon  the 
absent  lien  clalnumts  will  be  denied. 

It  appearing  tbat  tlie  n<mJoInder  of  the 
tiiree  parties  as  appellants  has  entailed  upon 
the  plaintiff  below  the  unnecessary  expense 
of  bavlng  connsel  attend  upon  this  coi^  to 
present  the  matters  herein  mentioned,  they 
will  be  allowed  to  appear  and  }oin  as  ap- 
pellants herein  npcm  tbe  payment  Into  tbe 
r^stry  of  tiiis  court,  tor  the  use  and  benefit 
at  fbe  plalntift  appeUee,  of  tiie  sum  of  $600 
In  20  da^  after  ntrtice  of  this  (nrder,  and  In 
d^nlt  tbere<tf  tta^  said  application  will 
be  denied ;  and  it  Is  so  ordered. 

HANNA,  J.,  concurs,  B0BEB3^  O.  J.,  be- 
ing absent  tor  the  argument,  did  not  partici- 
pate In  this  decision. 


02  Okl.  Cr.  200) 

ALEXANDER  t.  STATE.    (No.  A-2B10.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Dec. 
2d,  19160 . 

(BvUabut      Ike  Court.) 
OaoaifAi.  Law  <e==>1131  —  Dismissal— Fuax- 

TIVK  rSOH  JDSTICB. 

Where  a  dcfaidant  has  been  convicted  and 
sentenced,  and  perfects  an  appeal,  this  court  will 
not  consider  bis  appeal,  anles8  defendant  is 
'Where  he  can  be  made  to  respond  to  any  judg- 
fuent  or  order  which  ma;  be  rendered  in  tbe 


case;  and  where  a  defendant  makes  hla  escape 
from  the  custody  of  the  law,  and  becomes  a  fn- 
giiive  from  justice,  the  appeal  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Orimlnal 
Low,  Cent  Dig.  §£  2971-29T9,  2885 ;  Dec  Dig. 
"^1131.] 

Appeal  from  Gotinty  Court,  Kingfisher 
County;  R.  F.  Shutier,  Judge. 

Ed  Alexander  was  convicted  of  a  viola- 
tion of  tbe  prohibitory  law,  and  anieals.  Ap- 
peal dismissed. 

Bradley  ft  Bradley,  of  Kingfisher,  tor 
plaintiff  in  error.  B.  McMUlan,  Asst  Atty. 
Gen.,  for  the  State. 

DOYLB,  P.  J.  The  plaintiff  In  error,  Od 
Alezai^er,  wan  convicted  In  tbe  county  court 
of  Kingfisher  county  on  an  Informatitm 
charging  that  on  or  about  tbe  2d  day  of 
March,  1916,  in  said  conntr  snd  state,  be  did 
sell  one  quart  of  wbl«^  to  one  H.  W.  WtlUs 
for  the  sum  of  |2.  On  the  6th  day  of  May, 
1916.  Judgmmt  was  rendered,  and  be  was 
sentenced  to  be  confined  in  the  county  Jail 
for  SO  days  and  to  pay  a  fine  ol  fSO  and  the 
costs.  From  the  Judgment  an  appeal  was 
taken  by  filing  In  this  court  on  the  26th  day 
of  July  of  this  year  a  petition  In  error  with 
case-made. 

^The  Attorn^  General  has  filed  a  motion 
to  dismiss  the  appeal  on  the  ground  that 
plaintiff  in  error  Is  a  fugitive  from  justice, 
which  motion  Is  supported  by  the  affidavits  of 
W.  B.  Blair,  county  attorney,  and  W.  M. 
Ruthraford,  sheriff,  of  Elngflidier  county. 
Qa  the  fticts  as  averred  in  the  motion,  and  by 
affidavits  In  snroort  thereof,  we, think  the 
motion  to  dismiss  the  appeal  should  be  sus- 
tained, as  comii^;  within  the  toUowing  rule 
declared  by  this  court  in  numerous  dedslrais: 

"Where  a  defendant  has  been  convicted  and 
sentenced;  and  perfects  an  appeal,  this  court  will 
not  consider  his  appeal,  unle^  defendant  is 
where  he  can  be  made  to  respond  to  an;  judg- 
ment or  order  which  ma;  be  rendered  in  the 
case.  And  where  a  defmdant  makes  his  escape 
from  the  cnstod;  of  the  law,  and  becomes  a  tu- 
eitive  from  ju8tic&  the  appeal  will  be  dis- 
missed." Williams  v.  States  U  OkL  Gr.  86, 141 
Paa  463. 

It  appearing  that  tbe  plaintiff  In  error  has 
escaped  from  tbe  custody  of  the  sheriff  of 
Kingfisher  county,  and  Is  at  large  as  a  fu- 
gitive from  justice,  the  a^teal  ber^  Is  dis- 
missed. 

FURMAN  and  ABMSTBONO,  JJ.,  concnr. 

02  Okl.  Cr.  201) 
McFARLAND  v.  STATE.    (Na  A-2127.) 

(Criminal  Gonrt  of  Appeals  of  OUahoma.  Dec. 
29, 1916.) 

(aifttahu$  by  «A«  Oomrt.), 
Perjubt  «=>29— Az^qatioii  and  Pboop— Va- 

BIANCE. 

In  a  prosecution  for  perjury,  the  proceed- 
ing, if  judicial,  in  whidi  the  oath  was  taken, 
must  I>e  accurately  described  in  tbe  information, 
and  must  be  proved  aui>8tantiall;  as  alleged, 


4=9For  other  cases  see  same  topi«  and  K£T-NUHBBR  in  all  KeT-Numbared  Dig and  Indexes 
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and  where  the  informatton  diarged  that  the  of- 
feo«e  was  committed  by  feWl)'  testifyinfc  as'  a 
witness  on  his  trial  In  a  criminal  case,  and  the 
proof  showed  that  the  alleged  false  statement 
was  made  in  his  affidavit  for  a  continuance  in 
said  cage,  while  the  same  waa  pending  in  the 
trial  court,  held,  that  the  variance  is  fatal  to 
the  prosecution. 

[Ed.  Note.-~For  other  cases,  see  Perjuiy,  Cent 
Dig.  |g  97-106;  Dec.  Dig.  «=»29.] 

Appeal  tnNii  District  Oourt,  Garrln  C^on- 
tr;  B.  McMUlan,  Jadga 

T.  S.  McFarland  was  conTicted  of  perjury, 
and  aiqpeals.  Reversed. 

Blapton  &  Andrews  and  Carr  &  Field,  all 
of  Pauls  Valley,  for  plaintiff  in  error.  S.  P, 
Freellng,  Atty.  Gen.,  for  the  state. 

DOYLE,  P.  J.  The  plaintiff  In  error  was 
convicted  of  perjury,  and  his  punishment  as- 
sessed at  five  years*  imprisonment  In  the 
penitentiary.  From  the  judgment  rendered 
upon  the  verdict,  he  appeals. 

The  material  charge  in  the  Information 
was  that  on  a  trial  t)efore  the  county  court 
of  Garvin  county,  wherein  the  defendant 
was  on  trial  charged  with  petit  larceny,  he 
was  then  and  there  duly  sworn  to  testify  as 
a  witness  in  his  own  behalf — 
"and  while  so  testifying  said  T.  S.  McFarland 
did  willfully,  corruptly,  felonioualy,  falsely,  and 
contrary  to  such  oath,  state  to  said  court,  in 
substance,  that  one  BtheL  Davis,  prior  to  said 
trial,  bad  told  him  in  the  city  of  Lawton,  Oitla- 
homa,  tbat  said  Ethel  Davis  had  seen  one  Mrs. 
I>ula  Shiels,  in  the  city  of  Lawton,  Oklahoma, 
two  or  three  days  after  the  13th  day  of  Novem- 
ber, 1912,  open  a  letter  and  take  therefrom  a 
ten  dollar  biU;  whereas,  in  truth  and  in  fact, 
the  said  Ethel  Davis,  prior  to  said  trial,  had 
not  told  said  T.  S.  McFarland  at  any  place  that 
said  Ethel  Davis  had,  at  any  time,  seen  one 
Mrs.  Lula  Shiels,  in  the  dty  of  t<awton,  Okla- 
homa, open  a  letter  and  take  therefrom  a  ten 
dollar  bill;  that  said  statement  then  and  there 
made  to  said  court  by  said  T.  S.  McFarland  was 
then  and  there  material  to  the  question  in  is- 
sue in  said  case  and  was  false,  and  said  T.  S. 
McPaidand  then  and  there  knew  the  same  to  be 
false,  against  the  peace  and  dignity  of  the 
state." 

The  Attorney  General  has  filed  a  confes- 
sion of  error  to  the  effect  that  the  Informa- 
tion was  Insufficient  to  properly  charge  the 
crime  of  perjury,  and  that  the  evidence  was 
Insufiiclent  to  sustain  the  conviction. 

It  is  manifest  from  an  inspection  of  the 
record  tliat  the  confession  of  error  is  well 
founded.  The  Information  alleged  that  the 
defendant  as  a  witness  in  his  own  behalf 
did  willfully,  corruptly,  feloniously,  and 
falsely  testify  on  his  trial  In  said  county 
court.  The  proof  wA»  that  the  alleged  per- 
jury consisted  In  making  the  alleged  state- 
ment In  his  affidavit  In  support  of  a  motion 
for  continuance  in  a  petit  larceny  case  then 
pending  In  said  county  court  This  waa  a 
fatal  variance.  In  a  prosecution  for  perjury, 
the  proceeding,  If  Judicial,  In  which  the  oath 
was  administered,  mnst  be  accurately  de- 
■scribed  In  the  Information,  and  must  be  prov- 
ed substantially  as  alleged.    To  constitute  j 


perjury  when  the  oatb.ia  taken  in  a  Jndldal 
proceeding,  the  statement  falsely  sworn  to 
must  be  material  to  the  issue,  or  to  the 
point  of  Inquiry.  Oaths  are  of  frequent  ne- 
cessity during  the  progress  of  Judicial  pro- 
ceedings, which  are  matters  of  evidence  coily 
to  procure  the  exercise  of  the  power,  abd 
which  can  exert  no  influence  on  the  final 
Judgmrat,  or  In  any  subsequent  state  of 
the  proceeding.  The  force  ot  a  false  oath  as 
matter  of  evidence  is  exhausted  when  the 
point  ot  Inquiry  Is  determined.  In  this  case 
It  appears  that,  while  the  alleged  false  state- 
ment as  to  what  some  third  person  told  the 
defendant  might  have  been  material  to  the 
point  of  inquiry  «t  th*  time  It  waa  made^ 
It  was  not  material  to  any  lasoe  In  the  trial 
of  the  petit  larceny  case. 

Because  of  the  irregularities  noted,  the 
judgment  is  reversed,  and  the  proeecntlMi 
ord»ed  diuuissed. 

TUBMAN  and  ABMSTBONO.  JJ^  ctmcnr. 


  (U  Okl.  Cr.  KM) 

LTTTON  T.  STATE.    (N*  A-2250.) 

(Criminal  Court  of  Appeals  vt  OkUboma.  Dm 
21,  191SJ 

(ByUahut  hp  the  Court.) 
HOHIOIDE  <=>342— BAEMLESS  EBBOB— COItTKh 

TioH  or  Lessxb  Chuck. 

In  a  prosecatlon  for  murder,  where  ths 
court  submits  the  Issue,  and  the  jury  find  tb« 

defendant  fruilty  of  manslaughter  in  the  6r3t 
degree,  where  the  taw  and  the  facts  make  tlis 
crime  murder,  the  fact  that  the  jury  found  the 
defendant  guilty  of  a  lower  degree  than  that  es- 
tablished by  the  evidence  is  an  error  in  bis  favor, 
of  which  the  defendant  cannot  complain. 

[Ed.  Note.— For  other  cases,  see  HtHnidde, 
Cent.  Dig.  {  722 ;  Dec.  Dig.  «ft=>342.] 

Appeal  from  District  Court,  Kingfisher 
County ;  James  B.  CulUsou,  Judge. 

Adam  Lytton  was  convicted  of  manglangh' 
ter  in  the  first  degree,  and  appeals.  Affirmed. 

W.  A.  McCartney  and  Daniel  W.  Lewli^ 
both  of  Elngfisher,  for  plalntlfl  in  ernHr.  S. 
P.  Freellng.  Atty.  Gen.,  and  B.  McUiUan, 
Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  Plaintiff  in  error,  Adam 
Lytton,  herein  referred  to  as  the  defendant, 
was  convicted  of  manslaughter  in  the  first 
degree  on  an  Information  filed  In  the  district 
court  of  Kingfisher  county  on  the  lOtb  day 
of  October,  ldl3,  wherein  It  was  charged  that 
the  said  Adam  Lytton,  In  said  county,  on  the 
9th  day  of  September,  1911,  did  kill  and  mur^ 
der  one  OrvIUe  H.  Smith,  by  shooting  blm 
with  a  pistol.  In  accordance  with  the  verdict 
of  the  jury,  on  Noveniber  1,  1913,  the  cooit 
rendered  judgment  and  sentenced  the  defend- 
ant to  Imprisonment  in  the  penitentiary  tor 
the  term  of  10  years.  From  the  judgment  be 
aiH>ealed  by  filing  in  this  court,  on  April  29, 
1914,  a  petition  in  error  with  case-made. 
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The  material  facta,  as  we  b^ere  O19  evi- 
dence established  them,  an  as  foUows: 

The  deceased.  Orrllle  H.  Smith,  a  white 
man,  with  his  family  lived  on  a  farm  in  King- 
fisher county*  near  the  old  town  of  Zion. 
The  neighborhood  was  largely  populated  by 
negroes,  who  on  the  day  ot  the  tragedy  were 
having  a  picnic  with  his  permlaeion  in  a 
grore  on  Mr.  Smith's  place.  Mike  Hughes,  a 
white  man,  missed  a  bottle  of  whisky,  which 
he  had  bought  there  and  had  wrapped  up  in 
a  "slicker,"  that  was  tied  to  the  saddle  on 
his  hors&  He  saw  some  n^roea  drinking  the 
whisky,  and  aaked  Mr.  Smith  to  help  him 
get  hla  whisky  back.  Mr.  Smith  asked  the 
negroes  to  give  the  whisky  to  Mr.  Hughes. 
The  negroes  denied  that  it  was  Hughes'  whis- 
ky, and  Hughes  told  Motie  Jones,  who  held 
the  bottle,  that  they  could  have  the  whisky, 
and  they  commenced  to  drink  it.  Mr.  Smith 
said  it  was  a  shame  to  steal  a  man's  whisky, 
and  Motle  Jones  said,  "God  damn  you,  yon 
cannot  accuse  me  of  stealing,"  and  drew  a 
knife  or  razor,  and  advanced  on  Mr.  Smith, 
who  stepped  back  and  drew  a  pistol,  saying, 
"Don't  you  advance  on  me  with  that  knife, 
you  damn  black  eon  of  a  b— — h,"  and  flred 
two  shots  in  the  air.  The  defendant  Lytton 
stepped  up  behind  Smith  and  struck  him  on 
the  back  of  the  head.  Smith  fell  forward  and 
dropped  the  pistol,  and  the  defendant  Lytton 
grabbed  It  and  fired  two  shots  at  Smith,  say- 
ing, as  he  flred  each  shot,  "Get  up,  you  damn 

son  of  a  b  h."    One  bnllet  entered  the 

right  side  between  the  ninth  and  ten^i  ribs, 
took  a  downward  course,  and  penetrated  the 
Intestines,  coming  out  behind  the  pubic  bone. 

Dr.  Edward  Underwood  testified  that  he 
was  a  practicing  physician  at  Crescent,  and 
in  answer  to  a  telephone  call  went  to  Mr. 
Snalth*s  place  and  found  blm  lying  where  he 
was  shot;  that  he  had  blm  taken  to  the 
bouse  and  dressed  the  gunshot  wound;  that 
be  also  fonnd  a  bruise  and  abrasion  on  the 
back  of  the  head,  apparently  made  by  some 
blont  iaatrament,  and  tiiat  blood  waa  oozing 
from  one  of  hla  ears ;  that  he  arrived  at  Mr. 
Mr.  Smith's  idace  about  S  tftiock  In  the  eve- 
ning, and  stayed  with  Mr.  Smith  until  be 
died  at  1  o'dock  p.  m.  the  next  day. 

The  def^dant,  Lytton,  made  his  escape, 
and  was  arrested  about  two  years  later  tn 
tike  city  of  St  Lonia,  where  he  was  living 
under  an  assumed  name. 

There  Is  but  very  little  conflict  In  the  tes- 
tbncoiy  of  the  witnesses  to  the  tragedy.  The 
defendant,  as  a:  witness  in  his  own  bdult 
testified :  That  he  had  been  convicted  of  the 
crime  of  assault  with  Intent  to  klU  in  the 
district  court  of  Logan  county,  Oklahoma 
Territory,  and  was  sentenced  to  serve  a  term 
of  S  years'  imprlsoDment  In  the  penitentiary 
at  Lansing,  Kaa  That  after  serving  3  years 
and  8  months  of  his  sentence  he  was  pardon- 
ed <m  the  18th  day  of  March,  1906.  That  he 
was  at  the  picnic  held  near  Zlon  on  the  9th 
day  of  September,  1911,  and  that  evening 


found  a  bottle  at  wtalsky  In  flui  grass  about 
SO  rods  from  the  dandng  platfom.  That 
Jim  Nesblt,  Ike  Dickerson,  and  Motle  Jones 
were  with  him  at  the  Ume  and  tb^  went 
over  to  Claud  Anderson's  house,  and  each 
took  a  drink,  and  be  handed  the  bottle  to 
Motie  Jones.  They  thm  started  baiA  to  the 
dancing  platform  and  stonM  In  a  thicket, 
where  they  all  took  another  drink.  OrvlUe 
Smith  and  Mike  Huglies  came  up,  and  Hughes 
said:  "Boys,  that's  my  whisky  you  have  got 
there,  isn't  it?"  The  defendant,  Lytton,  an- 
swered: "No;  I  fonnd  this  whisky."  Smith 
said:  "Tliat  is  his  whisky,  Motie;  give  the 
man  his  whisky  and  let  it  go."  And  Smith 
and  Motle  got  Into  a  squabble.  That  witness 
moved  around  and  got  by  the  side  ot  Hughe^ 
horse.  That  Smith  said:  "Get  back,  Motie; 
get  back,  God  damn  you;  don't  yQU  come  up 
on  me  with  that  knife"— end  fired  his  shots, 
saying :  "X  wlU  kill  all  you  God  damned  sons 

of  b  ^hes."   His  further  testimony  Is  as 

follows : 

"Then  I  runs  up  and  grabs  him,  and  I  and 
him  gets  to  scnffling,  and  I  bad  hold  of  the  bar- 
rel, and  in  the  fall  the  gun  went  off,  and  it 
burnt  me,  and  I  turned  the  gun  louse,  and  when 
he  fell  on  his  back  he  threw  bis  hand  back  over 
here  (witness  indicates).  I  steps  back,  and 
looks  over,  and  sees  the  gun,  and  reaches  over, 
and  gets  the  gun.  I  stepped  back  and  said, 
'Qet  up;  get  upr  He  said,  'I  can't  get  ap; 
you  have  killed  me  now.'  I  said,  '(Jet  up;  f^ct 
□p;  and  fight  for  yourself.*  He  said,  'I  can't 
get  up.'  And  I  shot  again.  I  shot  after  I  Srat 
told  blm  to  set  up.'  .When  I  fired  the  gun,  I 
aimed  to  shoot  tliem  two  loads  out  off  tt  and  put 
the  gun  away.  X  didn't  have  any  idea  that  Or- 
ville  was  shot,  and  then,  if  he  wanted  to  figlit, 
we  coald  fight  it  out;  but  I  wanted  to  get  rid 
of  the  gun.  In  the  meantime  somebody  comes 
up  and  snatches  the  gun  away  from  me.  Q. 
Did  yoQ  shoot  Orville  Smith?  A.  No,  sir;  1 
didn't  shoot  him.  Q.  Did  you  have  your  band 
OD  the  trigger  of  the  gun  at  the  time  it  was 
fired,  or  at  the  time  it  fired  the  ball  into  the 
body  of  Orville  Smith?  A.  No,  sir;  I  had  my 
hand  on  the  barrel  of  this  gan;  I  suppose  that 
the  ball  went  into  his  body;  I  do  not  know 
where  it  went.  Q.  Did  either  of  the  two  shots 
you  flred  out  of  the  gun  hit  Orville  Smith?  A. 
No.  sir;  it  did  not.  Q.  Did  you  strike  Orville 
Smith  on  the  back  of  the  head  with  anything? 
A.  No,  Bit;  I  did  not." 

Tlie  asdgnmeats  of  etror  are  based  upon 
objections  to  the  charge  of  fb»  court,  and  are 
In  effect  that  the  trial  court  erred  in  submltr 
ting  the  Issue  of  self-defense;  also  that  the 
court  erred  In  falling  to  define  manslaughter 
in  the  second  degree.  ■ 

It  la  a  sufficient  answer  to  the  cont^tlons 
made  to  say  that  we  think,  after  a  careful 
survey  of  the  foots  in  evidence,  that  there 
was  no  element  of  self-defense  In  this  case. 
Considering  the  testimony  of  all  the  wit- 
nesses in  the  case,  excepting  that  of  the  de- 
fendant, there  la  no  doubt  In  onr  minds  that 
the  homicide  was  a  deliberate  and  premedi- 
tated murder,  and  while  the  defendant's  ac- 
count of  the  kilting  differs  somewhat  from 
that  given'  by  the  other  witnesses,  be  is,  we 
think,  guilty  of  murder  upon  his  own  state- 
ment. It  would  seem  that  the  demands  of 
Justice  and  the  protection  of  society  deariy 
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required  In  tills  can  tbat  the  praalty  pre- 
scribed hs  the  law  for  tbe  jninlshment  of 
tbe  crime  of  murder  abonld  have  been  Im- 
posed  npon  the  defendant  Etowerer,  tbe 
court  submitted  the  questlcHi  of  manslaughter 
In  the  first  degree  and  the  jury  found  ,fbe 
d^endant  guilty  of  this  lower  d^rea  It  Is 
the  province  of  tbe  Jury,  if  the  defoidaut 
Is  found  goUty,  to  d^rmlne  and  fix  the 
degree  by  their  vefdict;  and  It  has.  been 
uniform^  held  by  this  court  that  If  the  Jury 
in  a  homicide  case  find  the  defendant  guilty 
of  a  lower  degree,  where  the  law  and  llie 
facts  make  It  murder.  It  Is  an  error  In  fiiTor 
of  the  defendant  of  which  he  cannot  com- 
plain. Juries  freanently  render  Just  such 
verdicts,  and  this  can  only  be  accounted  for 
upon  the  theory  that  the  verdict  was  the 
result  cS.  a  compromise  of  <^nlon.  It  fol- 
lows that  It  Is  our  duty  to  affirm  the  judg* 
ment 

The  Judgmott  ot  tba  district  court  o£  King- 
fisher county  Is  affirmed. 

FURMAN  and  ARMSTRONG,  J concur. 


<M  Okl.  175) 

WEST  TULSA  BELT  RT.  CO.  t.  BELL. 

(No.  6266.) 

(Snprems  Court  of  Oklahoma.   Not.  23.  191S. 
Rdwaring  Denied  Dec.  21.  1916v) 

(SyUahut  hy  the  Cawt.} 

1.  Tbotbb  and  Convbbsion  <S=> 34— Pleading 
—EviDERos— Defense. 

Where  it  is  admitted  by  the  pleadings  that 
the  defendant  was  in  possession  of  the  proper^ 
alleged  to  have  been  converted  at  the  time  suit 
was  instituted,  evidence  of  the  instructions  giv- 
en to  the  agoit  In  relation  to  concentrating  the 
defendant's  property  at  a  given  point  la  Imma- 
teriaL 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  9S  207-214;  Dec.  Dig. 
«=>34.] 

2.  Tboveb  and  Cokvebsios  <S=s22,  58  —  De- 
fense—MrriGATiON  of  Damages— Tendee. 

After  the  conversion  of  property  has  be- 
come complete,  the  defendant  cannot  escape  lia- 
bility, nor  reduce  the  actual  damages  recovera- 
ble, by  a  tender  back  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  M  152-KS,  167-ie&. 
^77;  Dec  Dig.  «=a22,  58.] 

Commlsslonera'  Opinion,  Division  No.  8. 
Error  from  District  CJourt,  Tulsa  County; 
L.  M.  Poe,  Judge. 

Action  by  Agnes  I.  Bell  against  the  West 
Tulsa  Belt  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  Btmr,  Af- 
firmed. 

<Dillara  &  Blake,  of  Tulsa,  for  plaintiff  in 
error.  Davidson  &  Williams  and  £).  O.  ^1* 
son,  all  of  Tulsa,  for  defendant  In  error, 

RITTBNHOnSE,  a  0^  actlcm  was  In- 
stituted  for  the  purpose  of  recovering  dam- 
ages for  the  wrongful  conversion  of  two  loco- 
motive engines,  one  steam  hoist,  one  set  of 


roundhouse  tools,  one  lot  of  steel  rails,  one 
lot  of  cross-tlM,  one  lot  of  iron,  timbers, 
spikes,  nails,  screws,  all  of  the  aggregate 
value  of  ?9,100.  The  defendant  company 
answered  that  on  July  9, 1910,  the  ownership 
of  the  stock  of  the  West  Tulsa  Belt  Railway 
Company  was  transferred  to  the  present  own- 
ers, who  authorized  Its  special  agmt,  F.  P. 
Dodge,  to  collect  the  property  of  tlie  com- 
pany and  to  concentrate  Uie  same  at  Le- 
fever;  that  in  doing  so  the  agent  exceeded 
his  authority  and  took  property  belonging  to 
the  plaintiff;  that  as  soon  as  the  oonvmny 
was  informed  of  such  removal,  it  made  a 
formal  tender  to  the  plaintiff  of  all  of  said 
property  so  taken,  and  requested  tbat  tbe 
plaints  dedgnate  the  place  at  which  she  de- 
sired the  property  delivered.  Upon  a  failure 
to  comply  with  such  request,  the  company 
delivered  the  pn^rty  at  the  point  from 
which  it  was  taken,  and  put  it  in  the  same 
position  as  when  It  was  tak«L  Upon  trial, 
judgment  was  rendered  in  fiivor  of  plaintiff. 

[1]  There  was  considerable  evidence  offered 
to  ^ow  that  F.  P.  Dodge,  the  nseat  of  the 
c<»npany,  was  acting  under  a  limited  au- 
thority, and  that  In  takliv  the  property  of 
the  pWntlff  he  did  so  without  tii|e  consent  or 
knowledge  of  ttie  defendant  company.  TUs 
evidence  the  court  refused  to  admit,  on  the 
theory  that  it  was  immaterial.  In  the  trial  of 
this  case,  as  to  whether  tlie  agent  who  toolc 
the  pn^terty  exceeded  his  authority,  as  tbe 
pleadings  admitted  that  at  the  time  of  the 
Institution  of  this  actlm  Hie  defendant  com- 
pany had  possession  of  the  pn^wr^.  If  the 
company  had  the  possession  of  socdi  prop- 
erty, as  admitted,  then  It  vras  guilty  of  a 
wro^Ail  conversion  thereof,  and  it  Is  imma- 
terlid  that  such  possesion  was  procured 
through  an  agent  that  had  exceeded  his  au- 
thority. It  will  also  be  noticed  that,  not  only 
do  the  pleadings  admit  this  fact,  but  tlm  de- 
fmdant's  witness,  Hennlng,  testified  that  tbe 
company  w«it  to  the  extmt  of  building 
tracks  at  Leftever  in  order  to  properly  stwe 
a  portl<m  of  tlu  iwoper^  taken;  and  this 
clearly  shows  that  the  company  had  knowl- 
edge of  such  possession. 

It  Is  not  a  defense  to  an  action  of  conver- 
sion that  an  agent  had  exceeded  his  an- 
thorl^,  where  the  cmnpany  has  the  Mtual 
physical  possession  ct  the  pn^Krty  at  the 
time  <tf  the  Institntton  of  the  suit,  nor  is  it 
a  defense  that  the  pnverty  was  taken  by 
mistake  or  that  the  defendai^  did  not  Intmd 
to  ctmvert  the  property.  Tbe  essence  of  an 
action  of  conversion  is  the  wrongful  depriva- 
tion of  the  prc4;>erty  from  the  owner.  In  tbe 
Instant  case  this  U  admitted  by  the  plead- 
ings, and  tbe  trial  court  limited  the  proof  to 
the  only  remaining  questions  to  be  cock- 
ered: (1)  The  quantity  of  property  convert- 
ed ;  and  (2)  the  value  Uiereof .  No  objections 
were  made  to  the  sufficiency  of  the  proof,  nor 
to  the  admission  or  exclusion  of  evidence 
pertaining  to  these  matters. 
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[2]  In  addition  to  the  alleged  error  In  ex- 
cluding evidence  of  the  special  authority  of 
the  agent.  It  is  Insisted  that  the  court  erred 
in  refusing  to  hear  evidence  as  to  the  tender 
and  return  of  the  property  in  controversy,  in 
mitigation  of  damages  alleged  to  have  been 
sustained.  Proof  of  a  tender  and  return  of 
the  property  is  incompetent  nnless  such  proof 
shows  that  the  property  was  accepted  by  the 
owner,  In  which  case  such  evidence  is  ad- 
missible in  mitigation  of  damages.  Ayles- 
bury Mere.  Co.  v.  Pitch,  22  Okl.  475,  99  Paa 
1089,  23  L.  R.  A.  (N.  S.)  573.  In  the  Instant 
case,  the  property  was  not  tendered  to  the 
plaintiff  until  after  suit  had  been  instituted, 
and  upon  such  tender  the  plaintiff  refused 
to  accept  the  pr(^rty.  It  is  a  general  rule 
that  after  the  conversion  of  property  has  be- 
come complete,  the  defendant  cannot  escape 
liability,  nor  reduce  the  actual  damages  re- 
coverable by  a  tender  back  of  the  proirerty. 
Munier  v.  Zachary,  138  Iowa.  219.  114  N.  W. 
S25.  18  L.  R.  A.  (N.  8.)  572.  16  Ann.  Cas. 
626;  B.  &  O.  R.  Co.  v.  O'Donnell,  49  Ohio 
St.  489,  32  N,  B.  476,  21  L.  R.  A  117,  34 
Am.  St.  Rep.  579;  G.,  F.  &  A.  Ry.  Oo.  v. 
Blish  Milling  Co.,  16  Ga.  App.  142,  82  S.  B. 
784 ;  Carpenter  v.  American  B.  &  U  Ass'n,  64 
Minn.  403,  56  N.  W.  95,  40  Am.  St.  Rep.  345, 
and  note;  Carpenter  v.  Dresser,  72  Me.  377, 
39  Am.  Rep.  337. 

The  cause  dtould  therefore  be  affirmed. 

PER  CURIAM.  Adopted  In  wbcdeu 


(52  Okl.  CU) 

CORRUGATED  CULVERT  CO.  t.  AKBRS 

TP.   (No.  6681.) 
(Snpreme  Oonrt  of  Oklahoma.   Nov.  80,  1915.) 

(8t/Uabu»  Iv  *^  €owrtJ 

Affbai.  and  E^ob  ^9773— Failubb  to  Fiu 

Bbikf8-~Disposition  of  Cause.  - 

Where  more  thaa  30  days  have  elapsed  after 
the  time  fixed  for  plaintiff  in  error  to  file  briefs, 
and  no  excuse  or  reason  is  given  for  such  failure, 
this  court  may  in  its  discretion  dismiss  the  ap- 
peal, or  reverse  or  aSirm  the  judgment 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error.  Cent  Dig.  $!  3104.  3108-3110;  Dec.  Dig. 
^=»773.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Carter  County. 

Action  between  the  Corrugated  Culvert 
Company  and  Akers  Township.  From  the 
Judgment,  the  Culvert  Company  brings  error. 
Affirmed. 

John  D.  Cbappell,  of  Guthrie,  and  Potterf 
A  Walker,  of  Ardmore,  for  plaintiff  In  error. 
Sltfer  &  Howardt  of  Ardmore^  for  defendant 
In  error. 

BOBBBRTS,  C.  This  case  comes  from 
the  district  court  of  Carter  county.  The  peti- 
tion In  error  was  filed  herein  on  the  15th  day 
of  October,  1913. 

On  the  16th  day  of  September,  1915, 
plaSntlfl  in  ^or  filed  its  motion  to  strike 


the  case  from  the  assignment,  and  that  it 
be  allowed  until  the  1st  day  of  November, 
1915,  to  file  Its  briefs.  The  case  was  sub- 
mitted on  the  20th  day  of  September,  1915. 
It  appears  from  the  record  that  more  than  2 
years  have  elapsed  since  the  case  was  filed  In 
this  court,  and  more  than  30  days  have  passed 
since  the  date  fixed  by  plaintiff  in  error  to 
file  briefs,  and  up  to  this  time  no  briefs  hive 
been  filed,  and  no  excuse  or  reason  given  for 
failure  to  file  the  sama 

On  the  8th  day  of  November,  1915,  de- 
fendant in  error  filed  Its  motion  to  dismiss 
the  appeal,  because  of  the  failure  of  plaintiff 
In  error  to  file  briefs.  Rule  7  of  this  court 
(137  Pac.  ix)  provides  that  In  case  of  failure 
to  file  briefs  within  the  time  required  under 
the  rule  the  court  may  continue  the  cause, 
or  reverse  or  affirm  the  Indgment,  In  its  dis- 
cretion. 

The  Judgment  of  the  trial  conrt  sboold  be 

affirmed. 

PER  CURIAM.    Adopted  in  wholft 


(61  Okl.  m) 
MOOBEHEAD  et  al.  v.  DANIELS. 

(No.  B571.) 

(Supreme  Court  of  Oklahoma.    Nov.  30,  1916^ 
Rehearing  Denied  Dec  21,  191S,) 

(8vUttJ>U9      the  Cowrt.) 

1.  Afpbai.  and  Bxbob  «3>1001— Vkbdxot— 

evidbncb. 

Where  there  Is  conflict  In  the  evidence  as 
to  whether  or  not  the  notices  of  sale  of  mort- 
gaged property,  as  required  by  section  4,  Cornp. 
Laws  1900  (section  4028,  Rev.  Laws  1910)  have 
been  given,  and  whether  or  not  said  property 
was  at  the  place  where  the  sale  was  advertised 
to  be  made,  and  the  sale  was  made,  and  such 
questions  are  submitted  to  the  jurpr,  under  prop- 
er instructions,  and  there  is  evidence  reason- 
ably tending  to  support  the  verdict  as  found, 
such  verdict  will  not  be  disturbed  on  appeal  to 
this  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3922,  3928-8034;  Dec. 
Dig.  ^1001.] 

2.  Chattel  Hobtoagks  <8=285  —  Fobeclo- 
BURE  Sale— Notices  Bbcoionq  Illegible — 

Effect. 

Where  legible  notices  have  been  posted  of 
a  sale  of  mortgaged  personal  property,  as  requir- 
ed by  section  4418,  Comp.  Laws  1909  (section 
4028,  Rev.  Laws  1910),  and  after  such  posting, 
and  prior  to  the  time  that  such  sale  is  adrertis- 
ed  to  be  made,  some,  of  said  notices  become  il- 
legible by  reason  of  stress  of  weather,  without 
knowledge  thereof  by  the  person  advertising 
aocb  sale,  such  illegibUity  of  some  of  said  notices 
will  not  be  sufficient  ground  to  avoid  a  sale  of 
said  property. 

[Ed.  Note.— For  other  eases,  see  Chattel  Mort- 
l^ra.  Cent  Dig.  H  574,  670;  Dec.  IHe< 

3.  PSINCIPAL  and  SUBBTT  «=9l2e— KiQHTS  OF 

SuBBTiES— Sale  undeb  Chattel  Mobtoagb. 
Sureties  upon  a  note  secured  by  a  mortage 
on  personal  property  may,  at  any  time  after 
the  maturity  of  such  note,  require  the  holtler 
of  such  DOte  and  mortgage  to  foreclose  such 
mortgage  and  apply  the  net  proceeds  of  such 
fbredosnre .  to  toe  payment  of  said  note ;  and 
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when  sach  sarettec  fall  to  nuks  luch  demand 
for  foreclosure,  they  cannot  legally  complain 
that  said  foreclosure  wag  delayed  or  made  at  an 
inopportune  time,  without  showing  that  the 
■ame  was  due  to  a  want  of  good  faith  on  the 
port  of  the  holdu'  of  uld  note  and  mortgage 
making  the  aalew 

[Ed.  Note.— For  other  eases,  see  Prindpal  and 
Surety,  Gent  Dig.  ||  829-851;  Dec  Dig.  4=> 
m.] 

4.  Process  <^59— Action— Parties. 

Where  a  principal  and  sureties  on  a  promls- 
Rory  note  are  proceeded  against  in  a  joint  ac- 
tion, and  summons  is  not  served  npon  such  prin- 
cipal, the  action  may  properly  proceed  to  judg- 
ment against  such  sureties  as  are  served,  with- 
out service  of  process  upon,  or  a  dismissal  of 
the  action  as  to,  said  priAcipaL 

[Kd.  Note.— For  other  oases,  see  Process,  Cent. 
Dig.  {{  48,  68;  Dec.  Dig.  «=>59.] 

G.  TBiAL  «s>260— Retdbai.  or  iHSisuonona 

COVEBED. 

InstructionB  given  by  the  court  in  this 
case  examined,  and  heli  to  be  sufficient. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  SS  651-659;  Dec.  Dig.  «=s>260.] 

ConunlaaloQers*  Opinion,  Division  No.  1. 
Error  from  County  Court,  Jackson  County; 
J.  M.  WUUams,  Judge. 

Action  by  J.  M.  Daniels  against  James  M. 
Nye  and  others.  Judgment  for  plalntiffl,  and 
V.  V.  Moorebead  and  anotbw,  defendants, 
bring  error.  Affirmed. 

W.  O.  Austin  and  G.  A.  Hatdi,  both  of  El- 
dorado, for  plalntiCTs  !n  N>ror.  Counts  ft 
Counts,  of  Hollis,  and  Gray  ft  McTay.  of  Ok- 
lahoma City,  for  defendant  In  error. 

COLLIER,  C.  This  action  was  brought  by 
J.  M.  Daniels,  hereinafter  called  plaintiff, 
against  James  M.  Nye,  V.  V.  Moorebead,  and 
J.  W.  Roper  to  recover  upon  a  promissory 
note,  executed  by  them  to  said  I>anlel8  for 
Sl.lOO.  Nye  was  not  served  with  process, 
and  without  dismissing  the  action  as  to  him, 
a  trial  was  had  to  a  Jury,  and  resulted  in  a 
verdict  against  said  Moorebead  and  Roper, 
hereinafter  called  defendants,  for  the  sum  of 
$832.55,  which  the  court  required  to  be  remit- 
ted to  $727,  for  which  said  amount  Judgment 
was  rendered.  Motion  for  new  trial  was 
filed,  overruled,  and  exertions  saved.  From 
said  judgment  this  appeal  Is  prosecuted. 

Th,e  uncontradicted  evidence  Is  that  said 
defendants  were  only  sureties  upon  said  note, 
and  that  by  agreement  with  the  defendants, 
the  mortgage  was  executed  by  said  Nye  to 
said  plaintiff  upon  certain  machinery  to  se- 
cure the  payment  of  said  note,  which  It  was 
admitted  was  executed  by  each  of  said  de- 
fendants, and  was  due  and  unpaid ;  that  un- 
der a  foreclosure  of  said  mortgage,  the  said 
machinery  was  sold  by  said  plalntltf,  and  at 
said  sale  said  machinery  broni^t  the  ram 
of  J455. 

[4]  The  evidence  is  In  conflict  as  to  wheth- 
er the  notices  of  sale  were  posted  in  five  pnN 
ilc  places,  aa  required  by  section  4418,  Ocnnp^ 
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Lews  1909  (section  4028,  Rer.  Iawi  1910)  or 
whether  or  not  the  machinery  was  at  the 
place  where  the  sale  was  made,  as  stated  In 
said  notices  of  sale  that  It  would  be  made 
at  the  time  of  sale.  Defendants  offered  evi- 
dence as  to  the  value  of  the  property  sold, 
to  whldi  an  objection  was  Eustalned,  and 
such  evidence  excluded,  and  exceptions  noted. 
The  contention  of  defendants  that  the  court 
erred  In  refusing  to  dismiss  this  cause,  be- 
cause the  principal  In  the  note  was  not  serv- 
ed with  summons,  and  the  action  was  not 
dismissed  as  to  such  principal.  Is  without 
merit  Section  4730,  Rev.  Laws  1910;  Sayra 
Commission  Co.  v.  Keen,  26  Obi.  791,  110 
Pac.  775;  Francis  v.  First  Nat  Bank  of 
Eufaula,  40  OU.  267,  138  Pat  140. 

We  are  of  the  opinion  that  tlie  comt.  In 
the  absence  of  evidence  that  the  sale  was 
made  in  bad  faith  on  the  part  of  plaintiff 
making  the  sale,  properly  excluded  evidence 
as  to  the  ralue  of  the  property  sold,  as  the 
value  of  the  property  did  not  tend  to  show 
any  defense  to  this  action.  Kingman  ft  Co. 
V.  Hill,  71  Mo.  App.  666;  Tootle,  etc,  Ca  T. 
Taylor,  64  Iowa,  629,  21  N.  W.  115. 

[3]  We  do  not  think  there  is  anything  In 
the  contention  of  defendants  as  to  the  time 
the  sale  was  made,  as  there  is  no  evidence 
tending  to  show  fraud,  or  that  any  bad  faith 
tainted  the  transaction.  If,  however,  it 
would  hare  been  more  advantageous  to  de- 
fendants to  have  had  the  property  sold  at 
an  earlier  date  th|tn  It  was  sold,  defendants 
had  a  right  to  require,  at  any  time  after  the 
maturity  of  the  note  sued  upon,  the  property 
described  in  said  mortgage  to  be  at  once  sold, 
and  the  net  proceeds  of  such  sale,  so  far  u 
necessary,  applied  to  the  payment  of  said 
note.  The  d«naud  for  an  earlier  sale  was 
not  made  by  defendants.  Hence,  they  are 
not  In  a  position  to  complain,  in  the  absence 
of  bad  faith  on  the  part  of  plaintiff,  that 
the  sale  was  made  at  an  inopportune  time. 
Section  1068,  Rev.  Laws  1910. 

[2]  The  evidence  Is  in  conflict  as  to  wheth- 
er or  not  some  of  said  notices  of  sale  were 
illegible,  due  to  stress  of  weather,  within 
two  days  after  they  were  posted ;  but  there 
is  no  evidence  In  the  case  that  such  illegibil- 
ity of  such  notices  was  brought  to  the  bnowl- 
edg  of  plaintiff.  Where  legible  notices  have 
been  posted  of  a  sale  of  mortgaged  persoiud 
property,  as  required  by  section  4418,  Comp. 
Laws  1909  (section  4028,  Rev.  Laws  1910), 
and  after  such  posting,  and  prior  to  the  time 
that  such  sale  la  advertised  to  be  made,  some 
of  said  notices  become  Illegible  by  reason  of 
stress  of  weather,  without  knowledge  thereof 
by  the  person  advertising  such  sale,  such  U- 
legibility  of  some  of  said  notices  would  not 
be  sufQclent  ground  to  avoid  a  sale  of  said 
property.  If  it  be  admitted  that  said  notices 
were  Illegible  within  two  days  after  said 
notices  of  sale  were  posted,  the  same  would 
not  be  a  ground  for  reversal  of  this  case; 
Section  600S,  Ser.  Lews  1910. 
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[SI  After  a  carefnl  examination  of  the  In- 
structions of  the  court,  we  think  tbey  cor- 
rectly stated  the  law  of  the  case,  and  that 
tbe  exceptions  taken  to  parts  of  said  instruc- 
tlcms  ere  not  well  founded. 

The  several  Instructions  requested  by  de- 
fendants and  refused  are,  so  far  as  proper, 
covered  by  the  graeral  instructioiu  of  the 
court,  and  said  instructtona  were  properly  re- 
fused. 

[1]  The  salient  points  in  this  case  are  as 
to  whether  or  not  notices  of  sale  were  post- 
ed, as  required  by  section  4418,  Ck)mp.  Laws 
1909,  supra,  and  whether  or  not  the  property 
sold  was  at  the  place  of  sale  named  in  the 
notices  of  sale,  at  the  time  the  sale  was 
made.  Both  these  questions  were  submitted 
to  the  Jury,  under  proper  instructions  of  the 
court,  and  by  their  verdict  for  plaintiff  neces- 
sarily fonnd,  as  a  prerequisite  to  their  said 
verdict,  that  the  notices  of  said  sale  were 
legally  given,  and  the  property  sold  at  the 
place  It  was  advertised  to  be  sold,  at  the  time 
the  sale  was  made;  and,  as  there  is  evi- 
dence In  the  case  and  the  inferences  to  be 
drawn  therefrom  to  reasonably  sustain  the 
verdict  of  the  Jury,  we  are  without  authority 
to  disturb  the  verdict  rendered.  Hodglns  v. 
Noyee,  42  OkL  542.  141  Pac.  968:  Bumbaugh 
V.  Bumbaugh,  89  Okl.  445,  136  Paa  937; 
dark  V.  Hill,  161  Pac.  614. 

While  it  is  true  that  tbe  mortgagee  is  held 
at  his  peril  to  deal  folrly  and  honestly  with 
tbe  property  in  tbe  exercise  of  the  power  of 
sale,  and  sbonid  refrain  frwn  any  steps 
which  would  Ukdy  prevent  the  goods  from 
brinfl^ng  an  inadequate  prlc^  we  are  unable, 
after  a  careful  examination  and  considera- 
tion of  the  entire  reeord,  to  see  that  said 
mortgage  sale  was  not  fiairly  conducted  as 
required  by  law,  and  that  the  Judgment  ren- 
dered does  not  properly  do  snbstantial  Jus- 
tice. 

Ttiis  cause  should  be  affirmed. 
PBB  OURIAU  Ad<qited  In  whole. 


<52  OkL  614) 

GHIGAGO.  B.  I.  ft  P.  RT.  CO.  v.  STATE 
•X  reL*  QLEASON.  Go.  Atty. 
(No.  6683.) 

(SiVKOM  Court  of  Oklahoma.    Nov.  80,  19150 

(Svttabui  hv  tJie  Court.) 
BAII.BOADS  €=>254  —  Failube  to  Construct 
Cbossino— Fx  I?  ALTT— Recovery— Pabties. 
The  act  of  May  11,  1908  (Laws  1907-OS, 
c  72,  art  2,  {  1),  being  section  1432.  Bev.  Stat. 
OkL  1010,  Ann.,  providea  in  substance,  that  if 
any  railroad  company,  operating  a  line  of  rail- 
road within  this  state,  Bhall  fail  to  construct  and 
maintain  crossings  over  its  tracks  and  rights  of 
■way,  over  which  public  highways  may  run,  aa 
required  in  said  section,  after  30  days'  written 
notice  by  tbe  road  overseer  of  any  road  district, 
die  city  conadl  of  any  city,  or  board  of  truatees 
of  any  town,  in  this  state,  where  such  croraings 
are  needed,  or  50  petitioners  of  any  such  dty  or 
town,  said  railroad  company  sball  forfeit  and 
pay  to  Baid  county,  road  district,  city,  or  town 


complaining  the  sum  of  $25  a  day  for  every  day 
said  company  may  neglect  to  constrQCt  ana 
maintain  socfa  crossings.  Held,  that  an  action 
to  recover  such  forfeiture,  or  penalty,  cannot  be 
maintained  in  the  name,  or  on  bebalt  of  the 
state,  on  the  rdatioD  of  the  county  attorney,  but 
must  be  prosecuted  in  the  name  ot  the  l>ody  pol- 
itic to  which  said  forfeiture  or  penalty  is  oiade 
payable,  under  the  terms  and  reqairements  of 
said  statute. 

[Ed.  Note.— For  other  casca,  see  Railroads: 
Cent.  EHg.  S§  764-772 ;  Dec  Dig.  «^2M.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court.  Texas  County; 
R.  H.  Loofburrow,  Judge. 

Action  by  the  State,  on  tbe  rdatioi  of 
John  L.  Qleason,  County  Attorney  of  Texas 
County,  against  tbe  Chicago,  Boclc  Island  & 
Padflc  Railway  GtMnpany.  Judgment  tor 
plaintiff,  and  d^endant  brli^  error.  Bevera- 
ed  and  remanded,  with  directions  to  dismiss. 

O.  O.  Blake,  R.  J.  Roberts,  W.  H.  Moore,  J. 
G.  Gamble,  and  K.  W.  Sbartel,  aU  of  El  Heno, 
for  plaintlEC  In  error. 

ROBBBBTS,  O.  This  action  is  prosecnted 
on  behalf  of,  and  in  the  name  of,  the  state 
of  Oklahoma,  on  the  relation  of  John  L. 
Gieason.  county  attorney  of  Texas  county, 
against  the  Chicago,  Bock  Island  &  Padflc 
Bailway  Company,  to  recover  $1,626,  as  a 
penalty  for  failure  of  said  railway  company 
to  build  and  maintain  a  crossing  over  a  pub- 
lic highway  extending  along  the  east  line  of 
.secti<m  32,  township  4  north,  range  16  E.  C. 
M.,  in  said  connty.  The  pertinent  part  of 
said  petition  Is,  In  substance,  as  follows; 
That  the  iwlnt  where  said  railway  crossed 
said  section  line  was' located  in  road  district 
No.  2  of  tbe  township  of  Optima  in  said  coun- 
ty, and  that  on  July  20, 1911,  William  Snider 
was  the  road  overseer  of  the  said  district, 
and  demanded  that  defendant  c<mstruct  and 
maintain  a  crossing  over  Its  railway  track  . 
where  said  track  crossed  said  highway.  That 
said  track  was  without  any  crossing;  and 
that  it  was  impossible  for  teams  or  pedestri- 
ans to  cross  the  said  point ;  and  that  the  time 
for  the  building  <rf  such  highway  had  expir- 
ed; and  that  the  defendant  had  failed  and 
refused  to  build  or  maintain  a  crossing  there ; 
and  that  65  days  had  expired  since  the  ex- 
piration of  the  time  for  building  said  cross- 
ing, and  defendant  had  Incurred  penalties,  by 
reason  of  Its  failure,  aggregating  tbe  sum  of 
$1,625,  for  which,  with  costs,  the  plalntlfr 
asked  Judgment.  The  defendant  answered: 
(1)  By  general  denial ;  and  (2)  an  allegation 
that  the  proceedings,  as  well  as  the  law  upon 
which  the  action  was  based,  were  unconstitu- 
tional. The  case  was  tried  to  the  court,  and 
Judgment  rendered  for  the  forfeiture  in  the 
sum  prayed  for.  Motion  for  new  trial  was 
overruled,  exceptions  saved,  and  defendant 
brin^  error.  For  reversal  counsel  for  plain- 
tiff in  error  make  tbe  following  assignments: 

"First  Tbe  peati<»i  does  not  state  focts  suffi- 
cient to  eonstitnte  a  cause  of  action.  Sectmd. 
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The  enactment  npon  whlcb  the  cause  of  action  Is 
based  Tiolatea  section  16,  art.  1,  of  the  state 

Constitution,  and  Fourteenth  Amendment  of  the 
federal  Constitution,  in  that  it  denies  'due  pro- 
cess of  law.'  Third.  The  court  erred  in  overrul- 
ing d^ndaot's  motion  for  a  new  trial.  Fourth, 
Toe  eridence  was  insufficient  to  entitle  the  plaio- 
ti£E  to  recover,  in  that:  (a)  Neither  the  state, 
Dor  the  couotj;  attomer  in  the  name  of  the 
state,  bad  any  right  of  action,  or  to  prosecute  the 
action,  or  to  recover  therein ;  (b)  there  was  no 
proof  of  the  creation  or  existence  of  either  the 
road  district  or  the  township  named  in  the  pe- 
tition, nor  that  the  road  crossing  designated  was 
within  any  certain  district  or  township ;  (c)  the 
evidence  failed  to  show  service  of  the  notice  by 
the  person  named  in  the  statate;  (d)  the  evi- 
dence failed  to  show  the  existence  of  a  highway 
at  the  place  designated." 

Tlie  action  Is  predicated  upon  an  act  ap- 
proved May  11, 1908,  beii^  section  1432,  BeT. 
Stat  OkL  1910,  Aim^  and  is  as  follows: 

"Sec.  14!t2.  Kailroads  to  Construct  OnwsIngB. 
—It  shall  be  the  duty  of  every  railroad  company 
or  corporation  doing  business,  or  operating  a 
line  of  railroad,  wiUiin  this  state,  to  construct 
a  crossing  across  that  portion  of  ita  track,  road- 
bed or  right  of  way  over  which  any  pnbUc  high- 
way may  run,  and  maintain  the  same  unob- 
structed, in  a  good  condition  for  the  use  of  the 
public,  and  to  build  and  maintain  in  good  condi- 
tion all  bridges  and  culverts  that  may  be  nee- 
e^ry  on  its  right  of  way  at  snch  crossing ;  and 
in  case  any  railroad  company  or  corporation 
fails  so  to  construct  and  maintain  said  crossing 
for  thirty  days  after  written  notice  by  the  road 
overseer  of  any  road  district  or  the  council  or 
board  of  trustees  of  any  city  or  town  In  tbia 
state,  or  fifty  petitioners  of  any  city  or  town 
who  are  interested  (where  such  work  or  repairs 
are  needed),  to  be  given  to  the  section  boss, 
or  any  station  agent  of  any  railroad  company  or 
corporation  In  the  county  (where  such  work  or 
repairs  are  needed),  it  shall  forfeit  and  pay  to 
said  county,  road  district,  city  or  town  complain- 
ing, the  sum  of  twenty-five  dollars  per  day  for 
every  day  said  company  or  corporation  may  neg- 
lect to  comply  with  the  reQuirenients  of  this 
section." 

As  before  stated,  tbe  action  Is  bnmght  on 
bebalf  of,  and  in  tbe  name  of,  the  state,  on 
the  relation  of  tbe  county  attorney.  In  sub- 
division (a)  of  tbe  fourth  asslenment  of  error, 
counsel  contend  that: 

"Nrither  tbe  state,  nor  the  coaaty  attorney  In 
the  name  of  the  state,  had  any  right  of  action, 
or  authority  to  prosecute  the  action,  or  to  recov- 
er therein.' 

The  particular  language  of  the  statute  in- 
volved Is,  In  substance,  that  la  case  the  rail- 
road company  fails  to  construct  and  maintain 
the  crossing  for  30  days,  after  written  notice 
by  tbe  road  overseer  of  any  road  district, 
or  by  the  city  council  of  any  city,  or  the 
board  of  trustees  of  any  town  In  the  state, : 
or  by  50  persons  of  any  city  or  town  who  are 
interested,  to  the  section  boss,  or  any  station 
of  tbe  railroad  company  in  tbe  county,  said 
railroad  company  shall  forfeit  and  pay  to 
said  county,  road  district,  city,  or  town  com- 
plaining the  sum  of  f25  for  every  day  said 
company  neglects  to  construct  and  maintain 
said  crossing.  The  plain  meaning  Is  that  If 
the  company  fails  to  comply  with  the  law,  the 
county,  town^lp  (road  district),  city,  or  town 
may  recover,  as  a  penalty,  the  sum  named. 


While  there  Is  no  positive  statement  as  to 
who  shall  maintain  the  action  to  recovw  the 
penalty,  the  law  seems  to  imply  that  the 
county,  township  (road  district),  city,  or  town 
to  which  tbe  obligation  or  penalty  Is  due 
should  maintain  the  action.  In  fac^  it  is  the 
only  party  in  inter^  and  therefore,  under 
the  statute,  tbe  only  party  in  whose  name 
the  action  can  be  brought  The  only  serious 
question  Involved  Is  as  to  the  right  to  recover 
the  penal^  when  due  to  the  road  district 
We  find  no  provldoa  In  tbe  statate  making 
a  road  district  a  body  politic,  or  authorizing 
it  to  maintain  an  action.  The  statute  of  1880 
pertaining  to  townships  and  road  districts, 
being  section  6073  of  Wilson's  Statutes,  was 
as  follows: 

"Sec.  6073.  The  township  trustee  of  each  mn- 
nicipal  township  shall  divide  his  township  into 
convenient  road  districts,  and  be  may  make  sndi 
alterations  in  tbe  same  as  may  be  necessary.  He 
shall  cause  a  record  to  be  made  accurately  bj 
defining  the  boundaries  and  number  of  each  road 
district,  as  well  as  all  alteratttnis  made  In  snch 
district  or  districts  In  bis  township.  Kacfa  road 
district  shall  elect  its  own  overseer  at  tbe  first 
election  for  county  and  township  officers  after 
the  passage  and  approval  of  this  act,  and  at  ev- 
ery biemual  election  thereafter,  who  shall  hdd 
bis  office  for  the  term  of  two  years." 

This  section  was  8ui)erseded  by  section 
7561,  Rev.  Stat  Okl.  1010,  Ann.,  by  tbe  fol- 
lowing: 

"Sec.  75G1.  Said  board  of  highway  commis- 
sioners shall  have  power,  and  it  is  hereby  made 
their  duty,  to  divide  their  township  into  a  suffi- 
cient and  convenient  number  of  road  districts 
to  consist  of  not  less  than  four  square  miles 
each,  and  shall  cause  a  record  to  be  made  accu- 
rately defining  the  boundaries  and  numt>er  of 
each  road  district  as  well  as  all  alterations  made 
in  any  of  such  districta." 

Both  of  these  sections  clearly  indicate  that 
road  districts  are  mere  subdivisions  of  town- 
ships, which,  under  section  6663,  Wilson's 
Statutes,  and  section  8174,  Bev.  Stat  19ia 
are  bodies  politic,  and  may  sue  and  be  sned, 
and  appoint  by  ita  proper  officers  all  neces- 
sary agents  and  attorneys,  and  may  make  all 
contracts  necessary,  and  covenant  for  the 
exercise  of  Its  corporate  powers,  and  tbe 
township  treasurer  was  at  all  times  the 
custodian  of  the  road  funds.  ,  So,  It  appear- 
ing that  road  distrlcte  are  not  bodies  politic, 
and  having  no  power  In  themselves  to  main- 
tain an  action,  but  mere  subdivisions  of  town- 
ships, we  are  of  opinion  that  the  Intention  of 
the  Legislature  was  that  the  actions  in  this 
class  of  cases  might  be  maintained  by  tbe 
township.  This  statement,  however,  ia  un- 
necessary for  the  determination  of  this  case. 

It  must  be  admitted,  however,  that  either 
the  act  is  inoperative,  so  far  as  it  relates  to 
road  districts,  for  the  reason  that  such  dis- 
tricts have  no  capacity  to  sue,  or  the  town- 
ship in  this  case  is  the  real  party  In  interest 
and  in  such  case  the  suit  shonid  have  beea 
brought  In  Its  name.  One  thing  is  certain, 
there  is  no  statute  authorizing  the  state  to  re- 
cover such  a  penalty,  and  no  law  giving  the 
county  attorney  the  rl^t  or  power  to  main- 
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tain  this  action  on  behalf  of,  or  in  the  name 
of,  the  state. 

The  case  of  Territory  ex  reL  Johnston, 
County  Attorney,  et  al.  v.  Woolsey  et  al.,  35 
Okl,  545-550,  130  Pac.  934,  clearly  maintains 
this  rule.  That  was  an  action  to  recover  a 
penalty,  brought  under  an  act  of  March  8, 
1901,  (Session  Laws  1901,  p.  169,  which  pro- 
vides, in  substance,  that  every  officer  of  a  dty 
who  shall  order  or  direct  the'  payment  of 
any  money  In  payment  or  settlement  of  any 
claim  known  to  such  officer  to  be  frauduloit 
or  void,  or  In  pursuance  of  any  nnanthorized, 
unlawful,  or  fraudulent  agreement  made  for 
such  city  by  any  officer  or  officers  thereof, 
shall  be  Jointly  and  severally  liable  to  the 
city  for  double  the  amount  of  all  such  sums 
of  money  so  paid,  to  be  recovered  at  the  suit 
of  the  proper  <^cer  of  such  city,  or  of  any 
taxpayer  thereof.  The  action  was  brought 
against  city  officers  In  the  name  of  the  state, 
on  the  relation  of  the  county  attorney.  This 
court  held  that  the  action  could  not  be  main- 
tained, and  In  so  d<^g  Justice  Hayes,  speak- 
Ing  for  the  court,  says: 

"The  statute,  however,  does  not  authorize  the 
action  to  be  maintained  in  the  name  of  the  ter- 
ritory or  state  oo  relation  of  the  comity  attor- 
ney. The  state  has  no  interest  In  the  action. 
It  receives  no  beneflt  from  its  prosecution ;  and, 
althoagh  it  is  made  by  the  statute  the  nominal 
party,  the  real  parties  in  Interest  are  the  inform- 
ers and  the  city,  which,  by  the  statute,  is  re- 
g aired  to  be  made  a  defendant,  and  the  only  per- 
sons authorized  to  Inform  and  prosecute  the  ac- 
tion in  the  name  of  the  state  are  resident  tax- 
payers. In  so  far  as  the  statute  anthorlzea  the 
recovery  of  a  penalty,  the  role  of  strict  cosstruc- 
tloii  applies  as  to  who  may  recover,  and  only 
tboee  named  in  the  statute  may  proeecote  the  ac- 
tion ;  and,  since  the  county  attorney  is  not 
named,  be  is  without  anthority  to  prosecute  the 
action,  either  in  bis  own  name,  or  in  the  name  of 
the  State." 

□liat  language  Is  peculiarly  applicable  bere. 
Tbe  atatute  does  not  xworlde  for  a  forfeiture 
In  faTor  of  the  stata  The  state  has  no  in- 
terest In  the  recovery  ot  the  penalty.  Apply- 
ing Uie  rule  of  strict  con8tnictl<n,  as  to  who 
may  recover,  and  also  that  <»il7  tboee  named 
In  tlie  statute  may  prosecute  the  action, 
wbidk  Is  the  w^-settled  law,  the  county  at- 
torney has  no  autborlty  to  prosecute  this 
action,  either  In  Us  own  name  ot  In  the  name 
of  the  8tat&  If  the  forfbitore  belongs  to  the 
comity,  township,  dt7,  or  town,  there  Is 
ample  authority,  fuder  tbe  statutes,  for 
eitlier  of  them  maintaining  this  action  In 
its  own  name,  but  neither  of  them  can  re- 
cover in  the  name  of  the  state,  and  as  tbe 
state  has  no  interest  In  the  recovery,  it  can- 
not recover  In  Its  own  name.  Counsel  for 
plaintiff  In  error  submit  several  other  prc^ 
oaltkms,  but  as  we  find  the  question  herein 
above  dlscosBed  decisive  of  tbe  cuw,  we  deem 
It  unnecessary  to  pass  upon  the  other  assign- 
ments.  Tbe  case  should  be  reversed  and  re- 
manded to  the  district  court  of  Texas  coun- 
ty, ifbich  directions  to  dismiss. 

PtDK  CCRIAH.  Adopted  in  whole. 


(»  OkL  160> 
JOHNSON  et  al.  v.  ALEXANDBB. 
(No.  4936.) 

(Supreme  Court  of  Oklahoma.    Oct  6,  1915. 
Behearing  Denied  Dec.  21,  1915.) 

<8yUahU9  hy  Me  Oonri,} 
Appeal  aivd  Bbbob  «=933^Dui!h  or  Pabtt 

— DlSHISSAL— Re  V IVOB. 

Wbere  a  defendant  in  error  has  died  after 
the  petition  in  error  hae  been  filed  in  this  court, 
and  more  than  a  year  has  elapsed  since  tbe  date 
when  the  action  could  have  been  first  revived, 
and  it  not  having  l>een  revived,  and  no  showing 
is  made  that  the  met  of  tbe  4^ath  was  not  known 
to  tbe  plaintiffs  in  error  or  that  a  revivor  of  the 
action  was  prevented  by  some  other  unavoidable 
reason,  and  the  represoitative  or  successor  ttf 
the  deceased  does  not  consent  to  a  revivor,  but 
moves  to  dismiss  tbe  appeal,  the  motion  will  be 
suatained  and  the  appeal  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1S18, 1861-1868;  Dec.  t>ig. 
^^334.] 

Commissioners'  Opinion,  Division  No.  6. 
Error  from  District  Cour^  Hughes  County; 
John  Camthers,  Judge. 

Action  by  Willie  Alexandw,  \ts  his  next 
friend,  Isora  Le^  against  J.  Coody  Johnson 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Dismissed. 

Wlllmot  ft  Dean,  of  Wewoka,  for  plain- 
tiffs in  error,  Carr  &  Field  and  J.  B.  Thomp- 
son, of  Pauls  Yall^,  tov  defendant  In  error. 

WILSON,  a  Defendant  In  error,  Willie 
Alexander,  by  his  next  friend  and  mother, 
Izora  Lee,  as  plaintiff,  recovered  a  judg- 
ment in  the  district  court  of  Hughes  county 
against  the  plaintiffs  in  error,  as  defendants 
in  that  court,  quieting  the  title  of  the  plain- 
tiff, Willie  Alexander,  to  certain  lands  in 
that  county  against  the  claims  and  preten- 
sions of  the  defendants,  and  on  March  26, 
1913,  the  defendants  commenced  tbls  action 
in  this  court  to  vacate  said  judgment  by 
filing  herein  theh*  petition  in  error  with  a 
case-made  attached.  On  July  3,  1915,  the 
defendant  in  error,  Izora  Lee,  appeared,  spe- 
cially, and  filed  her  motion  to  dismiss  said 
appeal  for  the  alleged  reason,  among  others 
which  we  will  not  consider,  that  the  defend- 
ant In  error,  Willie  Alexander,  died  on 
March  24,  1914,  leaving  surviving  him  Eva 
Lee,  his  wife,  and  Izora  Lee,  his  mother,, 
who  have  since  that  time  been  continuously 
residents  of  the  state  of  Oklahoma,  and  that, 
although  more  than  12  months  have  elapsed 
since  the  death  of  said  Willie  Alexander,  the 
plaintiffs  in  error  have  taken  no  steps  or 
proceedings  to  revive  the  action.  On  July  9, 
1915,  the  plaintiffs  in  error  filed  In  this  court 
thdr  answer  to  defendant  in  error's  motion 
to  dismiss  and  their  counter  motion  to  strike 
this  action  from  the  assignment  and  to  be 
allowed  a  reasonable  time  in  which  to  give 
notice  of  an  application  for  an  order  to  re- 
vive the  action,  basing  their  application  on 
the  all^ation  that  none  of  the  plaintiffs  In 
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error  or  tbelr  attom^,  knew  of  the  deatb 
of  said  WlUle  Alexander  until  a  few  days  be- 
fore tlie  filing  of  the  motion  to  dismiss,  al- 
tboQgh  it  Is  admitted  tbat  tbe  plaintiff  In  er- 
ror J,  Goody  Johnson  had  received  some 
InfonnaUon  theretofore  of  the  death  of  said 
Alexander;  but  It  la  urged  that  the  informa- 
tion came  from  such  a  source  and  In  such  a 
way  tbat  he  did  not  believe  it  Subsequent- 
ly, a  reply  to  the  answer  and  counter  motion 
of  the  plaintiffs  in  error  was  filed  by  the  de- 
fendant In  error.  The  motion  to  dismiss, 
the  answer  thereby  and  counter  motion,  and 
the  defendant  in  error's  reply,  were  all  sup- 
ported by  affldavits. 

Section  0293,  Berised  Laws  of  1910,  pro- 
vides that: 

"An  order  to  revive  an  action  affalnBt  tb« 
represeotatives  or  successor  of  a  defendant  shall 
Dot  be  made  without  the  consent  of  such  represen- 
tatives or  successors,  unless  in  one  year  from 
tbe  time  it  coold  have  been  first  m«Ie,  except  as 
otherwise  provided  by  law." 

To  the  same  effect,  see  Atchison,  T.  &  S. 
P.  By,  Ca  V.  E^ton.  32  OkL  614,  123  Pac. 
169. 

The  proviso  to  section  0204  provides: 
"That  where  the  death  of  a  party  is  not  known 

or  for  other  unavoidable  reasons  the  court  ma; 

permit  the  revivor  wfthia  a  reasonable  time 

tbereafter." 

Tile  plaintlffa  in  errw  contmd  that  they 
did  not  know  of  the  death  of  Alexander  un- 
til a  very  ^ort  time  beforo  the  motimi  td 
dismiss  was  filed,  tbat  they  were  thereby 
prevoited  by  unavoidable  reasons  from  re- 
viving In  time,  and  move  to  strike  ttils  actim 
ttom  the  assignment  and  for  leave  to  com- 
mence proceedings  to  revive.  If  the  proof 
reasonably  sustained  thjs  contentiim  of  the 
plaintiffs  in  error  in  that  refipect,  they  would 
nndoubted^  be  entitled  to  the  relief  they 
ask;  but  it  does  not  The  allegatioiu  of 
plaintiff  in  error's  motion  and  the  affidavit 
of  J.  Coody  Johnson,  one  of  the  jdalntiffs 
in  error,  are  both  to  the  effect  tbat  said 
Johnson  had  Information  of  tbe  death  of 
Alexander  nearly  six  months  before  the  fil- 
ing of  the  motion  to  dismiss  sufficient  to  put 
a  reasonably  pmdent  persw  on  inquiry  as 
to  tbe  truth  at  bis  Information,  and  tbe 
greatly  preponderating  weight  of  tbe  evi- 
dence as  gleaned  from  Che  affidavits  filed 
for  and  against  tbe  motion  to  dismiss  Is  to 
the  effect  tbat  said  Johnson  liad  satisfactory 
information  that  Alexander  was  dead  a  long 
time  before  the  expiration  ot  tbe  time  in 
which  the  action  coald  have  been  revived, 
probably  as  early  as  tbe  6th  or  6th  of  July, 
1914,  and  the  mere  fact  that  be  failed  to 
notify  his  attorneys  or  his  coplalntlffs  In 
error  of  tbe  fact  did  not  stay  the  running  ot 
the  statute  against  the  revivor  of  the  action, 
in  the  absence  of  proof  of  fraud  or  ooHudon 
on  his  part 

Under  the  provisions  of  the  statutes  above 
referred  to  and  the  facts  in  tbe  case  as 
shown  by  tbe  affidavits  for  and  against  tlie 


respective  motions,  man  Uian  a  year  bavins 
expired  after  the  time  In  which  a  revivor  of 
the  acticm  could  reasonably  have  first  been 
made,  and  tbe  action  not  having  been  re- 
vived against  the  representative  or  succes- 
sor of  tbe  defraidant  in  error,  WUUe  Alexan- 
der, we  conclude  that  the  defendant  in  ^ 
rot's  motion  to  dismiss  the  appeal  ^onld  be 
sustained  and  the  appeal  dismissed,  and  it 
Is  so  reconunended.  See  Hester  r.  Gilbert, 

43  OkL  400,  143  Paa  189. 
PBB  OUBIAM.  Adopted  In  whola 


(Bi  OkL  IB) 

TOWN  OF  NEW,  BUTLEB  v.  TUCKEB. 
(No.  5470.) 

<Supreme  Court  of  Oklahoma.    Nov.  2,  191& 
Beheartng  Denied  Dec  21,  1915.) 

(SyUahu*  h»  ^tk«  Court.) 

"L  MmnciPAL  Cobfobations  ^saSBS—Uia- 

TATiOB  ON  Po WEBS— Notice. 

One  who  deals  with  a  municipality  does  m 
with  knowledge  of  the  leaal  limltatioos  on  it  or 
its  agents'  powers;  and,  if  in  contractinc  with  a 
municipality  one  goes  beyood  tbe  liuiitatifms 
imposed,  he  does  so  at  his  periL 

[Ed.  Note.— For  other  cases,  see  Munldptl 
Corporations,  CeaL  Dig.  {  1813 ;  Dec  Uig.  «=» 
858.1 

2.  MUNIOIFAI,  COBPOBATIOKB  4S»289  —  COK- 
TBACTS— VAUDfTT. 

In  the  absence  of  a  compliance  by  the  coon- 
cil  of  u  municipality  with  the  requirements  of 
section  674,  Bev.  I^ws  1910,  a  contract  entered 
into  by  such  municipality  for  planting  trees 
tbereln.  which  contract  provides  that  the  mo- 
nlcipalfty  would  po;  sny  balance  due  for  plant- 
ing such  trees,  after  deducting  the  amount  paid, 
up  to  a  stated  time,  by  the  property  owners  ot 
sKid  municipality  ^or  planting  said  trees,  is  as- 
enforceable  ;  and  sucfa  cootmet  imposes  no  legml 
liability  upon  such  muntt^pality. 

[Rd.  Note.— For  other  caww,  M>e  Mnnlcipal 
Corporations,  Gent  Dig.  H  762,  765;  De&  INfr 

Commissioners'  Opinion,  Division  No.  L 
Error  from  Superior  Court,  Custer  County; 
J.  W.  Lawter,  Judge. 

Action  by  Elsie  A.  Tucker  against  tbe 
Town  of  New  Butler,  a  municipal  corpora- 
tion. Judgment  for  plaintiff,  and  defendant 
brings  error.  Beversed  and  remanded,  with 
directions. 

B.  J.  Shlve.  ot  Bntler,  tor  plaintiff  In 
error.  H.'  Ll  HoloDmbe^  of  GUnttm.  for  de- 
fendant In  emnr, 

COI/UEB,  C  This  Is  an  acUon  to  recover 
from  ttie  town  of  New  Butler,  a  municipal 
corporation,- the  sum  of  on  account  of 
8,000  locnst  trees  fnmlshed  and  planted  In 
satd  town  Vy  Vie  Clinton  Nursery,  under  and 
by  virtue  of  a  contract  dalmed  to  have  been 
entered  into  by  said  town.  Said  oontract  fs 
as  follows: 

''This  coDtrsct  made  and  entered  into  this  tbe 
26th  day  of  March,  1912,  by  and  betweoi  tlM 
Clinton  Nursery,  party  of  the  first  part,  and 
tbe  city  council  of  the  town  of  New  Butler,  OkL, 
party  of  the  seetmd  part  witnessetb :  That  ^ 


4=3Fer  other  cases  see  same  topic  and  KE7-NUMBBR  La  all  Kcy-Humband  Digests  sad  Indsxss 


Digitized  by 


Oid.) 


ATWOOD  T.  MAfiSET 


629 


Raid  putj  (rf  die  int  part  herobr  cnraiantB  and 
ames  to  and  with  the  partj  of  the  seoond  part, 
that  tbey  will  furnish  three  thousand  black  lo- 
cust trees,  from  four  to  six  feet;  that  they  will 
plant  the  same  in  places  deeieoated  by  party  of 
tho  second  part,  in  a  oeat  and  husbandry  like 
rtmnner.  Party  of  first  oart  ajireea  to  replace 
all  trees  not  found  to  be  in  good  growing  condi- 
tion at  planting  time  during  the  spring  of  1913, 
except  tnose  dying  from  aoy  manner  of  storms, 
fire,  or  damage  by  stock  or  the  travel  of  the 
pnblia  The  party  of  the  second  part  hereby 
afrrees  to  and  wltn  the  party  of  the  first  part, 
that  In  consideration  of  the  fulfilling  of  the 
nKreement  of  the  first  party,  -they  agree  to  pay 
SGIO  as  follows:  All  moneys  collected  from 
property  owners  for  above  treeu  up  to  July  1, 
1912,  at  which  time  there  ahall  be  a  town  war- 
rant Issued  for  the  balance  remainiog  unpaid. 
Party  of  the  second  part  also  agrees  to  keep  all 
trees  well  cultivated.  The  Clinton  Nursery, 
Partv  of  the  First  Part,  by  W.  A.  Tucker,  Man- 
ager. Town  of  Nfliw  Butler,  Party  of  th^  Sec- 
ond Part,  by  A.  8.  HalL  Chairman.  Witnesiefl : 
F.  M.  McBamey.  B.  W.  Stober.** 

The  town  of  New  Butler  Interposed  a  de- 
murrer to  the  petition,  which  demurrer  was 
overruled  by  the  court  and  duly  excepted 
to.  There  was  a  trial  to  a  jury,  resulting  In 
a  Terdict  for  plaintiff  in  ttie  amount  sued 
for.  Motion  for  new  trial  was  filed  and 
overruled,  and  exceptions  saved.  From  said 
judgment  this  aiq;>eal  Is  prosecuted. 

f )]  "One  who  deals  with  a  municipality  does  so 
with  notice  of  the  limitations  on  it  or  its  agents' 
powers.  All  are  presumed  to  know  the  law, 
and  those  who  contract  with  a  mnoidpality  or 
furnish  It  supplies  do  so  with  such  knowledge: 
and.  If  they  go  beyond  the  limltatlona  Imposed, 
they  do  BO  at  their  perlL"  In  re  Town  of  Afton, 
.4.1  Okl.  720.  144  Pac  184,  U  B.  A.  1915D, 
97S.  ,   .  , 

See.  also,  (yNell  Englzieezing  Go.  Incor- 
porated Town  of  Byan,  32  OkL  788*  124  Paa 
19. 

[2]  Section  874,  Rer.  Laws  1010.  provides: 
**Tbe  coundl  may  enact  ordinances  for  the 
purpose  of  planting,  maintaining  and  protecting 
shade  trees  in  the  streets  and  avenues,  when- 
ever the  same  is  petitioned  for  in  the  manner 
provided  for  in  this  chapter,  for  petitioning  for 
sidewalks,  and  for  the  purpose  of  paying  for  the 
same  shall  have  power  to  make  assessments  and 
collect  the  tax  in  the  same  manner  as  is  provid- 
ed by  this  chapter  tor  assessing  and  coUectinc 
taxes  for  sidewalks." 

It  thus  clearly  ap[>eftni  tbat  the  opense  of 
plantli%  shade  trees  In  tiie  streeOi  and  ave- 
Dues  most  be  paid  by  tbe  owners  of  tbe  prop- 
erty in  the  same  manner  that  the  eocpenses 
of  sidewalks  are  provided  for— paym^  t>7 
the  Individual  owner,  and  not  by  the  maol<d-' 
pallty. 

mie  petition  does  not  aver  that  the  neces- 
sary petltloh  to  authorize  tbe  council  to 
enact  ordinances  for  the  purpose,  or  that  or* 
dlnances  were  enacted  under  this  section  of 
tbe  statute  for  the  purpose  of  planting  the 
trees  In  qnestioh.  If  the  required  petition 
had  been  filed,  and  tbe  necessary  ordinances 
passed,  the  council  was  without  legal  author- 
Ity  to  bind  the  municipality  to  pa'y  for  any 
part  of  said  trees,  as  la  provided  In  tbe  con- 
■  tract  sued  upon ;  and  said  contract  Is  void, 
and  does  not  impose  any  liability  on  said 


manldpallly.  Therefore  tbe  court  committed 
prejudicial  error  in  OTormllng  the  demurrer 
to  the  petition. 

Under  the  conclusion  reached  by  us  aa  to 
want  of  liability  under  the  contncct  sued 
upon,  we  deem  it  unnecessary  to  cmsider 
any  other  error  assigned  in  this  case. 

This  cause  should  be  reversed  and  remand- 
ed, with  instructbuia  to  dismiss  the  cause 
with  prejudice. 

PBB  CURIAM.  Adopted  In  wbola 

(64  OU.  178) 
ATWOOD  ct  aL  v.  MASSET. 
(Supreme  Court  of  Oklahoma.   Nov.  23,  1916. 
Oa  Beheathic,  Dec.  21,  1015.) 

(Syllabiu  H  the  Court.) 

1.  pLunma  «s»360— Jxtooioiht  on  Piun- 

INQS. 

Where  the  answer  of  the  defendants  raises 
an  issue  of  fact  and  both  plaintiff  and  tbe  de- 
fendants move  for  Jn^moit  on  the  pleading,  it 
is  error  for  the  court  to  grant  tlie  iwintlff's  mo- 
tion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S3  1063,  1064,  1070-1077 ;  Dec.  Dig. 
®=>350.] 

2.  Pleading  «s>350— Biqht  to  Just  Tbux 

— WaIVEB    —   MUTXOM    foa    JCUaMXNT  OH 

PX,£ADINGS. 

The  defendant  by  preseDtmg  a  motion  for 
judgment  on  the  pleadings  does  not  thereby 
waive  the  right  to  have  an  issue  of  fact  set  out 
in  his  answer  tried  to  the  court  or  a  jury. 

Ltjd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  10B3.  1054,  1070-1077 ;  Dea  Dig. 

Commissioners*  Opinion,  Division  Na  2. 
Error  from  District  Courts  OUahoma  Oonn- 
ty;  W.  B.  Xaylor.  Judges 

Action  by  X.  W.  Hassey  against  Weaton  At- 
wood  and  others.  Judgment  for  plaintiff, 
and  defenclants  appeaL  Beveraed,  with  di- 
rections. 

Ames,  Chambers,  Lowe  &  Richardson  and 
J.  R.  I^ewlB,  all  of  Oklahoma  City,  for  plaln- 
tlfls  in  error.  Everest  &  Campbell,  of  Okla- 
homa City,  for  defendant  In  error. 

6ALBBAITH.  O,  This  appeal  Is  from  a 
decree  of  the  trial  court  entering  Judgment 
for  tbe  amount  of  the  notes  glrai  f6r  tbe 
balance  of  purchase  money  of  land,  and 
foxedosing  a  mortgage  i^ven  to  secnra  the 
same.  The  petltton  was  in  tbe  usual  form 
for  tbe  forecloanre  of  a  real  estate  mortgage, 
the  oecutlon  and  delivery  of  the  notes  and 
mortgage,  and  the  default  were  duly  set  out, 
with  an  allegation  as  to  tbe  amount  due, 
and  prayw  for  Jndgmei^  and  foredosnre. 
The  answer  admitted  the  execution  of  the 
two  notes  for  12,600  eadi,  one  due  in  one 
year  after  date,  and  the  other  due  in 
two  years  after  date;  each  bearing  8  per 
cent  Interest  3?ayable-Bemiaannally.  The  de- 
fendants admitted  liaUllts^  oif  tbe  second 
of  the  notes,  bnt  dahoied  tbat  th^  were  re- 
leased from  personal  liability  on  the  first  of 
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tbe  notes,  tbat  I4,  ttie  <me  maturing  tme 
year  after  date,  A>r  ttie  reasoi  that;  after  tbe 
execution  of  tbe  notes  and  Bwrtgage,  tbey 
sold  the  property  to  Uie  Safety  Investment 
Company,  a  corporation,  whldi  assumed  the 
paymoit  of  both  notes  and  the  mortgage,  and 
that  at  tbe  maturity  of  the  first  note  tbe 
plaintiff,  Massey,  without  their  knowledge 
or  consent,  had  entered  Into  a  written  stlpa- 
latlon  with  tbe  said  Safety  Investment  Com- 
pany extendli^  tbe  payment  of  said  note  for 
six  montiis  In  consideration  of  the  agreement 
to  pay  10  per  cent,  interrat  thereon  In  lieu 
of  tbe  8  per  cent  as  stipulated  In  tbe  notes. 
There  was  a  r^ly  to  the  answer  admitting 
that  an  eztensUm  of  the  note  bad  been  given 
as  alleged  In  tbe  answer,  but  charged  that 
this  extenslra  was  given  with  tbe  knowledge 
and  consent  of  the  makers  of  the  note,  and. 
In  addition  thereto,  the  notes  contained  a 
stipulation  agreeing  for  an  extension  without 
notice  to  them  as  follows: 

"The  indomrs,  guarantors  and  ssslgnors  sev- 
erally waive  presentment  for  payment,  protest 
and  notice  of  protest  thereof  for  nonpayment  of 
this  note,  and  consent  that  tbe  time  of  payment 
ma;  be  extended  without  notice." 

When  the  cause  was  called  for  trial,  both 
the  plaintiff  and  defendants  moved  for  judg- 
ment on  the  pleadings.  The  court,  after  ar- 
gument, granted  tbe  plaintiff's  motion  and  de- 
nied that  of  the  defendants,  and  rendered 
Judgment  for  the  amount  of  the  two  notes.  In- 
terest, attorney's  fees,  and  a  foreclosure  of 
the  mortgage.  To  review  this  judgment  and 
decree  tbe  cause  has  been  brought  to  this 
court  by  the  petition  In  error  and  case-made. 

[1,2]  Tbe  only  question  raised  by  tbe  as- 
signment of  error  Is  that  the  trial  court 
erred  In  sustaining  the  plaintiff's  motion  for 
judgment  on  tbe  pleadings.  It  Is  argued 
that  this  was  error  Inasmuch  as  'the  answer 
of  the  defendants  raised  an  issue  of  fact  that 
tbey  bad  a  rli^t  to  have  tried  either  by  the 
court  or  Jury ;  that,  until  this  Issue  was  de- 
termined, it  was  improper  for  the  court  to 
render  judgment  It  appears  from  the  rec- 
ord that  tbe  defendants'  answer  did  set  out 
a  distinct  issve  of  fact  namely,  that  tbe 
plaintiff,  Massey,  bad  agreed  with  the  real- 
ty company  for  a  conslderaUon  to  extend  the 
time  of  tbe  maturity  of  the  first  note,  and 
'bSd  agreed  to  release  tbe  defendants  from 
personal  liability  tbereon.  The  defendants 
bad  the  right  to  have  tbls  issue  tfled  by  a 
Jury,  If  they  wished.  Ttita  right  was  not 
waived  or  abandoned  tqr  tb^  moving  the 
court  for  judgment  <m  the  pleadli^  The 
law  on  this  question  has  been  settled  In  tbls 
Jurisdiction.  Fanners*  NaUtmal  Bank  of  Te- 
cnmseb  v.  McCall,  2S  OkL  900, 106  Pac.  866, 
26  L.  B.  A.  (N.  S.)  217;  Taylor  v.  Wooden 
et  al.,  30  Okl.  6,  118  Fac.  372,  86  Ii.  B.  A. 
(N.  S.)  1018;  Hogan  r.  MUbum,  146  Paa  B. 

It  thereftre  fbllows  tbat  tbe  trial  conrt 
erred  In  granting  tbe  plaintiff's  motion  for 
judgment 


We  tberefore  recommend  that  tlie  Judg- 
ment appealed  from  be  reversed,  with  direc- 
tions to  vacate  the  Judgment  and  to  grant  a 
new  trial,  and  that  tbe  former  opinion  filed 
herein  be  withdrawn,  and  this  one  substitnt- 
ed  therefor,  and  that  the  defendants'  petl* 
tioa  for  rehearing  be  denied. 

PEBCUBIAH.  Adopted  in  whole. 

On  Rehearing. 

PER  CURIAM.  It  is  recommended  that 
tbe  order  entered  In  said  cause,  November 
23,  1016,  reading,  "that  the  Judgment  ap- 
pealed from  be  reversed,  with  directions  to 
vacate  tbe  judgment  and  to  grant  a  new  tri- 
al," be  vacated,  and  tbe  following  order  en- 
tered therein,  namely,  that  the  Judgment  ap- 
pealed from  be  affirmed  as  to  the  second 
note  for  $2,500,  interest,  and  attorney's  fees, 
and  declaring  same  a  lien  on  the  mortgaged 
real  estate,  and  foreclosing  sucb  Uen,  and 
reversed  In  all  respects  as  to  the  first  note 
for  f2,600,  and  remanded  for  a  new  trial, 
on  tbe  Issnes  raised  by  the  answer  claiming 
a  release  as  to  such  note,  and  that  the  peti- 
tion for  rehearing  of  the  defendants  In  error 
be  denied,  and  that  tbe  opinion  filed  faerdn 
on  November  28,  191S,  In  all  other  reqwcts 
be  adhered  to. 

PER  OURIAM.  Adopted  In  whole. 


(«  ou.  v»r 

BIASCHO  et  sL  T.  JOHNSON.  (No.  60KU 
(Supreme  Court  of  Oklahoma.   Nov.  23.  191Bl 
Rehearing  Denied  Dec.  21,  1015.) 

(SyUabut       the  Court.) 
PUAOINO  <@=»343— JUDGlCSnT  OR  PZ.KAOIIfOS 

AHD  Opening  Statbmbnt. 

Where  tbe  answer  of  defendants  stated  a 
defense  to  the  cause  of  action  set  oat  In  the  peti- 
tion, it  was  error  to  render  judgment  on  tiie 
pleadings  and  opening  statement  of  counseL 

[Ed.  Note.—For  other  cases,  see  Pleading, 
Cent.  Dig.  §S  1048-1051;  Dec  Dig.  «=^343.1 

Error  from  District  Court,  Llnoc^  Goon- 
ts ;  Chas.  B.  WllB(»i,  Jr.,  Judg& 

Action  between  A.  A.  Mascho  and  others 
and  SalUe  N.  JfAnson.  From  the  Judgment 
tbe  parties  first  mentioned  bring  error.  Re* 
versed  and  remanded. 

Johnson  &  Cordell,  of  Chandler,  for  plain- 
tiffs in  error.  Hoffman  &  Foster  and  Rltt^ 
house  &  Rittenfaouse,  all  of  Chandler,  for 
defendant  in  error. 

HARDY,  J.  After  a  Jury  bad  been  im- 
paneled, coimsel  for  tbe  respective  parties 
stated  their  case  and  the  facts  they  expected 
tbe  evidence  to  show  to  the  Jury,  at  the  close 
ot  which  plaintiff  moved  tbe  court  for  Judg- 
ment which  motion  was  sustained.  This 
was  error.  In  Sullivan  v.  Williamson  et  aL, 
21  Okl.  844,  98  Pac.  1001,  It  Is  said: 
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"The  petition  st&tliig  a  xood  eanie  of  action, 
it  was  error  for  the  court  below  to  snstain  a  mo- 
tion to  dismiss  the  cause  and  render  judgment 
against  the  plaintiff  upon  the  opening  statement 
of  bis  counseL  'Such  a  motion  will  not  be  grant- 
ed merely  because  counsel  fail  to  state  ui  bis 
opening  statement  facta  sufficient  to  constitute  a 
cause  of  action.'" 

No  motion  for  new  trial  was  necessary  to 
present  this  queatifm  to  the  court  Wagner 
T.  A.,  T.  &  S.  F.  B7.  Co.,  73  Kan.  283,  8S  Pac. 
299;  Cowaxt  T.  Parker^WaBblngton  Co.  et 
fO.,  40  Old.  66»  136  Pac.  153;  Mlnnetonka  OU 
C!o.  T.  Cleveland  Vitrified  Brick  Co.,  149  Pac. 
1136. 

For  the  reaatms  stated,  the  order  dismiss- 
ing tbla  case  is  set  aside,  the  ^nse  reinstat- 
ed, and  is  rerersed  and  remanded.  All  the 
JnsUces  concor. 


(H  Okl.  is» 

MATXHBWS-LIMTON  OBAIN  00.  ▼. 
SHANNON.   (No.  S519.) 
(Supreme  Court  of  Oklahoma.   Dec  22,  1914. 
Rehearing  Denied  Decs.  21.  191SJ 

(ByO^hiu  bv  the  CowCj 

1.  PABTNEBSHIP  «=»328— SBTILSHENT  OW  AC- 

COI7NIS— AcnoK  OH  Agbsbd  Baunob— Btt 
Dsnot. 

Upon  a  petition  for  an  agreed  balance  upon 
a  settlemeint  of  accounts  between  partners  as 
coDtradistlnguished  from  a  petition  for  an  ac- 
conntinft  and  sodi  balance  as  may  be  found 
thereon  evidecce  of  the  actual  state  of  such  ac- 
counts prior  to  such  settlement  is  ordinarily  in- 
admissible. 

[Ed.  Not& — For  other  cases,  see  Partnership, 
Cent.  Dig.  SS  77&-7SI ;  Dec.  Dig.  «=»32a] 

2.  appeax.  and  e&bob  «s»889  —  pxtition 
Treated  as  Ahbrdbd. 

A  petition  will  not  be  treated  as  amended  to 

conform  to  the  plainttETs  evidence,  where  defend- 
ant objected  to  such  evidence  and  the  case  vas 
not  submitted  to  the  jury  upon  the  issue  made 
by  such  evidence  and  the  same  is  oontroverted 
by  the  defendant  s  evidoice. 

[Ed.  Note. — For  -other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  3621,  3622;  I>ec.  Dig.  «=» 
889 ;   Pleading,  Cent  Dig.  S  1355.] 

3.  rAETNKBBHIP  «=>327— SETTLEMENT  OP  AC- 

couNTO— Action  on  Aobeeo  Balance— Evi- 
dence. 

Where  a  petition  of  one  partner  against  an- 
other is  for  a  balance  in  favor  of  the  petitlonei*, 
alleged  to  have  been  found  and  agreed  upon  In 
a  settlement  of  the  accounts  between  such  part- 
ners at  a  spedfied  time,  and  the  defendant's  an- 
swer, denying  such  balance,  admits  a  settlement 
of  such  accounts  at  sucb  time  but  alleges  an 
agreed  balance  in  his  own  favor,  which  plain- 
tiff denies  by  reply,  and,  notwithstanding  plain- 
tiff produces  no  evidence  in  support  of  his  alle- 
gation of  such  agreed  balance,  but  instead  and 
without  ofTer  to  amend  bis  petition  testifies 
that  he  is  entitled  to  a  balance  upon  an  account- 
ing over  defendant's  objection,  which  the  de- 
fendant controverts  by  evidence,  and  the  issue 
nsade  up  by  such  pleadings  and  not  that  made 
up  by  sucb  evidence,  is  submitted  to  the  jniy  by 
the  court,  the  admission  of  soch  eridenoe  wiO  be 
deemed  error. 

[Ed.  Note.— For  otJier  cases,  see  PartnenMp, 
Cent.  Dig:  IS  769-778;  Pec.  Dig.  «=>327.] 

Commissioners*  Opinion,  Division  No.  1. 
EJrror  from  Superior  Court,  Grady  County; 
WIU  Unn,  Judge. 


Action  by  W.  T.  Shannon  against  the  Mat- 
thews-Llnton  Grain  Company.  Judgment  for 
plaintiff,  and  defendant  brings  wror.  Re- 
versed and  remanded. 

F.  B.  Riddle,  of  CUcIcasha,  for  plaintUF  In 
error.  Bond  &  Meltw,  of  Chlckasha,  ttx  de- 
fendant in  error. 

THACKER,  a  Plaintiff  In  error  wlU  be 
designated  as  defendant,  and  defendant  in  er- 
ror as  plaintifE,  in  accord  with  their  respec- 
tive tiUes  In  the  trial  court  Plaintiff's  peti- 
tion contains  the  following  allegations: 

"That  heretofore,  to  wit,  on  or  about  the  1st 
day  of  October,  1909,  the  plaintiff  and  tiie  de- 
fendant herein,  acting  by  and  through  its  duly 
authorized  secretary  and  treasurer,  F.  B.  Lin- 
ton, entered  into  an  oral  agreement,  whereby  it 
agreed  that  the  plaintiff  herein  should  use  and 
operate  a  cwtain  com  aheller,  then  owned  by 
hun,  and  was  to  buy  certain  com  on  the  open 
market  in  Grady  county,  Okl.,  the  defendant 
herein  to  furnish  sufficient  money  with  which  to 
purchase  said  com,  and  the  plaintiff  herein  to 
fu^iish  his  machinery  and  labor:  and  they  were 
to  buy  and  sell  com  in  Grady  coun^,  Okl. 
That  it  was  agreed  between  plaintiff  and  defend- 
ant that  whatever  profits  were  made  by  them 
should  he  divided  equally  between  them  after 
all  expenses  had  been  paid.  That  this  plain- 
tiff was  to  communicate  with  said  defendant 
with  reference  to  the  purchase  of  said  com  on 
the  open  market,  afid  plaintiff  says  that  under 
said  agreement  said  defendant  furnished  him  the 
sum  of  $1,^0.  Tbat  he  proceeded  to  buy  com 
on  the  open  market,  and  shelled  the  same  with 
his  sbeUer,  and  that  he,  at  the  request  of  the  de- 
fendant, borrowed  monev  on  his  own  notes  and 
credit  for  the  purpose  or  carrying  out  the  terms 
of  said  contract.  That  plaintiff  herein,  on  or 
about  the  4th  day  of  February,  1910,  had  a 
settlement  with  said  defendant,  and  that  In  said 
settlement  with  said  defendant  the  plaintiff  and 
defendant  found  they  had  lost  in  said  business 
transaction  the  sum  of  $463.22,  and  that  under 
said  agreement  so  had  the  defendants  herein 
were  to  pay  plaintiff  one-half  of  said  loss,  and, 
that  said  defendants  are  at  this  time  indebted 
to  plaintiff  in  said  sum  of  S231.62  together  witb 
interest  thereon  from  the  6tb  day  of  February, 
1910,  amounting  to  $15.05,  making  a  total  due 
plaintiff  from  said  defendant  of  $Zl6.67." 

.  Defendant's  answer  contains  the  following 
allegations: 

"For  further  answer  defendant  admits  that  on 
the  4th  day  of  Febraary,  1910,  it  had  a  complete 
and  final  settlem^t  with  the  plaintiff,  and  that 
on  said  day  and  date  it  was  agreed  between  said 

Slaihtiff  and  defendant  that  the  plaintiff  was  in- 
ebted  to  defendant  in  the  sum  of  $500  utwn 
said  final  settlement,  and  said  plaintiff  executed 
and  delivered  to  defendant  its  certain  promissory 
note  in  the  sum  of  $500  due  six  months  after 
date,  and  executed  a  certain  mortgage  to  secure 
the  same,  and  that  on  the  maturity  of  said  note 
said  plaintiff  paid  the  same;  that  said  note 
was  given  in  payment  of  balance  due  defendant, 
being  said  final  settlement,  on  the  4th  day  of 
February,  1910;  and  that  all  transactions  be- 
tween said  plaintiff  and  defendant  prior  there- 
to, and  as  alleged  in  plaintiff's  petition,  were 
finally  settled,  and  the  defendant  denies  that  it 
is  indebted  to  the  plaintiff  in  the  sum  of  $231.- 
62  and  interest  in  the  sum  of  $15.05,  or  any 
other  sum,  and  denies  that  ft  ever  agreed  to  pay 
said  amount,  as  alleged." 

Plaintiff's  reply  consists  of  a  general  de- 
nial. There  was  a  verdict  and  judgm^  tjoe 
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the  plaintiff  for  $246.67  tmder  Instracttons 
to  Uie  Jury,  construing  the  petition  as  an  ac- 
tion predlrated  upon  the  alleged  settlement, 
and  thus  presenting  tlie  Issues  made  by  plead* 
Ings  as  above  shown. 

Only  two  propositions  are  urged  under  five 
errors  assigned ;  and  these  may  be  stated,  we 
think,  In  one  as  follows:  The  action  Is  pred- 
icated upon  a  settlement  of  mutual  accounts, 
in  which  a  balance  of  $231.62  in  favor  of 
plaintiff  was  found  and  agreed  upon;  and 
it  is  urged  that  It  was  error  to  admit  evi- 
dence of  the  actual  state  of  such  accounts 
wblch  did  not  tend  to  prove  such  settlement. 
The  evidence  of  the  plaintiff  is  In  a  state  oC 
confusion,  and  Is  somewhat  contradictory  in 
respect  to  whether  there  was  a  settlement; 
but,  upon  the  whole,  we  think  It  tends  to 
prove  that  there  was  no  settlement  as  to  the 
accounts  between  the  parties  nor  balance 
agreed  upon.  The  evidence  of  the  defendant 
tends  to  show  that  there  was  a  settlement  of 
such  accounts,  and  that  in  such  settlement 
It  was  found  and  agreed  that  neither  pdrty 
owed  the  other  anything  on  account  of  any 
prior  dealings  between  them,  although  it  fur- 
ther tended  to  show,  and  the  plaintiff  admit- 
ted upon  the  witness  stand,  that  defendant 
then  bought  and  paid  plaintiff  $1,000  for  a 
lot  of  com,  and  also  loaned  him  $500,  taking 
his  note  and  mortgage  therefor,  due 
]uontbs  after  date,  which  he  paid  at  or  before 
maturity. 

[1]  Notwithstanding  the  defendant  In  the 
trial  court  urged  the  objection  embodied  in 
the  foregoing  proposition,  which  It  here  urges 
to  the  admission  of  evidence  as  to  the  actual 
state  of  the  accounts,  and  notwithstanding 
such  evidence  did  not  tend  to  prove  that 
there  had  been  any  such  settlement  as  plain- 
tiff alleges,  but,  to  the  contrary,  his  own  evi- 
dence shows  there  was  none  such,  he  made 
no  offer  to  amend  his  petition. 

[2]  We,  might,  perhaps,  treat  the  t>etition 
as  amended  to  conform  to  the  evidence  if  the 
histructlons  of  the  court  to  the  Jury  had  pre- 
sented for  their  determination  the  Issues 
made  thereto^,  Instead  of  that  made  by  the 
pleadings;  but  we  do  not  think  we  could  do 
so  when  it  does  not  appear  trom  the  Instruc- 
tions that  the  case  was  detennlned  upon  the 
issue  made  by  the  evidence,  and  plaintiff's, 
evidence  In  this  r^rd  Is  amtroverted  as  In 
this  case. 

[3]  We  think  the  court  erred  In  admitting 
this  evidence  of  the  actual  state  of  the  ac* 
counts  between  fiieae  parties,  this  being  a 
suit  liy  one  partner  against  the  other  upm  a 
settlement  in  the  nature  of  an  account  stated 
for  an  agreed  balance  ascertained  In  such  set- 
tlement, and  not  for  an  accounting  and  mtix 
balance  as  might  thereuptm  be  found  owing, 
and  m&k  erroneously  admitted  evidence  hav- 
ing a  tendency  to  prejudice  the  minds  of  the 
Inrors  upon  the  Issue  tried.  See  1  R.  O.  L.  §g 
18-Sl,  especially  section  21 ;  1  Cyc.  364,  380, 


888,  and  especially.  386,  80&  AlsoseeSGyc. 

S16. 

For  the  reasons  stated,  this  case  should  be 
reversed  and  remanded  for  another  trial. 

PfilRCUBIAM.  Adopted  in  wholew 
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STBESnSB  et  al.  v.  FONOA.  STATE!  BAKK. 

(No.  5991.) 

(Supreme  Court  of  Oklahoma.    Mov.  23,  ISltL 
Behearing  Denied  Dec  28,  1915^) 

(SyttabUM  hg  tht  OourtJ 

MOBTOAGES  <t=»535  —  FoKBCLOaiTBB  SALB  — 
KlQHTS   OB  PUBCHASEB— PaiOB  MOBTOAOE. 

The  purcbaser  at  a  mortgage  foreclosure 
sale  of  real  estate  takes  title  to  the  land  subject 
to  a  prior  mortgage  thereon  and  Is  not  entitled 
to  deduct  the  amount  of  said .  prior  mortgage 
from  the  amount  of  bis  bid,  nor  to  apply  aaj 
surplus  remaining  after  the  Batisfaction  of  bii 
judgment  and  costs  upon  such  prior  mortgage 
indebtedness. 

[Ed.  Note.— For  other  cases,  see  MMtgagei, 
Gent  Dig.  f  1656;  De&  Dig.  «=;>&3Sw] 

Error  from  District  Gonrt^  Noble  County: 
W.  M.  Bowles,  Judge. 

Action  by  the  Ponca  State  Bank  against 
A.  L.  Streeter  and  another.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed and  remanded,  with  directions. 

P.  W.  Cress,  of  Perry,  for  plaintiffs  In  er* 
ror.  Louthan  ft  Bums,  of  Ponca  City,  for 
defendant  In  error. 

HABDY,  J.  The  Ponca  State  Bank  re- 
covered Judgment  in  the  district  court  of 
NoMe  county  against  plaintiffs  In  ertct,  de- 
fendants below,  for  $3,610:26  and  costs,  and 
for  foreclosure  of  a  certain  real  estate  mort- 
gage given  to  secure  tbe'paym«it  of  the  In- 
debtedness represented  1^  said  Judgment, 
whldL  mortgage  was  subject  to  a  prior  mort- 
gage in  fovor  of  one  U  W.  Clapp,  for  $800. 
On  November  7,  1012,  order  of  sale  In  ac- 
cordance with  said  decree  of  foredosnrs 
was  Issued,  directing  the  sale  of  the  prem- 
ises, subject  to  the  said  prior  mortgage.  The 
premises  were  levied  upon,  and  the  interest 
of  defendants  therein  appraised  at  $8,000. 
The  property  was  sold  at  public  outcry,  and 
was  bid  in  by  the  attorney  for  the  bank, 
for  the  sum  of  $4,001,  cash  In  hand,  and 
on  motion  duly  made  the  sale  was  conflnned 
by  the  court  On  .^rli  11,  1913,  the  bank 
caused  to  be  Issued  an  execution  against 
plaintiff  in  error  for  an  alleged  deficiency 
of  $685.45  and  costs.  Pl^ntlffs  In  earm  filed 
motion  to  recall  this  execution,  correct  the 
Journal  entry  approving  the  sale,  and  to  re- 
quire the  paymrait  of  the  balance  of  the  sum 
bid  to  them.  A  hearing  was  had  upon  this 
motion,  at  wMch  considerable  testimony  was 
taken  tending  to  contradict  the  record  of  the 
proceedings,  at  the  close  of  vhliA  tbe  court 
announced  that  he  Would  sustain  the  motloo 
of  plaintiffs  in  error  and  modify  tbe  order 
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of  coDflrmatioii,  so  as  to  approve  the  bid 
of  the  bank  for  the  face  of  Its  Judgment. 
The  Journal  entry,  however,  recites  that  the 
motion  of  plaintiffs  in  error  was  overrnled, 
and  motion  for  new  tslal  was  thereupon 
filed  and  orerruled. 

The  question  now  for  determination  is 
whether  the  bnnk  was  entitled  to  deduct 
from  the  amount  of  its  bid  the  sum  due 
upon  the  prior  mortgage  in  favor  of  Clapp, 
it  being  contended  by  the  bank  that  It  was 
entitled  to  do  so,  and  that  It  was  entitled 
to  an  execution  for  the  deficiency,  while 
plaintiffs  In  error  Insist  tliat  the  \AA  of  the 
l>ank  was  for  the  egnlty  of  plaintiffs  In  er- 
ror, and  that  they  are  entitled  to  the  residue 
after  the  payment  of  the  Judgment  and  costs. 
In  this  connection  it  may  be  observed  that 
the  appraisement  expressly  states  that  the 
property  appraised  was  the  right,  title,  and 
interest  of  tlie  plaintiffs  in  error  and  that 
counsel  for  the  bank  testified  that  he  pre- 
pared the  pleadings  In  the  case,  knew  of 
the  existence  of  the  prior  mortgage,  and 
made  his  bid  subject  thereto.  Upon  this 
state  of  facts  we  think  there  can  be  no  doubt 
that  when  the  bank  purchased  the  property 
It  took  title  subject  to  the  prior  mortgage 
in  favor  of  Clapp,  and  was  not  entitled  to 
deduct  from  the  amount  of  Its  bid  the  sum 
due  upon  said  mortgage.  The  role  Is  stated 
In  27  Gyc.  1724,  as  follows : 

"The  foreclosure  purchaser  takes  title  to  the 
land  subject  to  all  valid  liens  and  Incumbrances 
upon  It  created  prior  to  the  mortgage  under 
foreclosure,  and  which  remains  undischarged, 
except  those  whose  biodlng  force  be  can  success- 
fully impeach,  or  of  which  he  was  frandulent- 
1;  kept  in  ignorance,  or  as  to  which  be  was  de- 
ceived or  misled." 

Under  this  citation  a  great  many  authori- 
ties are  collected,  hoMlDg  to  the  same  effect 
The  exact  question  does  not  seem  to  have 
been  preaented  to  and  decided  by  this  court 
heretofore,  but  in  Van  Eman  v.  Mosing,  36 
Okl.  55&,  129  Pac.  2.  it  was  held  that  the 
pnrdiaaer  of  the  equity  of  redemption  in 
mortgaged  lands  does  not  become  liable  per- 
sonally for  the  payment  of  the  mortgage 
debt;  and  In  Horr  v.  Herrlngton  et  al.,  22 
Okl.  690,  98  Pac  443.  20  L.  R.  A.  (N.  S.)  47, 
132  Am.  St  Rep.  648,  it  was  held  that  a 
Junior  mortgagee  has  do  claim  by  virtue  of 
bis  mortgage  upon  the  surplus  money  arising 
from  a  sale  under  a  suit  to  foreclose  a 
senior  mortgage  to  which  be  wax  not  made  a 
party.   24  Cyc.  62. 

As  to  the  right  of  the  bank  to  retain  the 
amonnt  of  its  bid  over  and  above  its  Jndg- 
ment,  and  to  apply  same  upon  the  prior 
mortgage  in  favor  of  Clapp.  it  may  be  said 
that  Clapp  wa^  not  a  party  to  this  proceed- 
li^,  and  the  court  therefore  did  not  have 
Jnrladiction  to  inquire  into  and  determine 
the  amount  due  on  said  mortgage,  or  to  re- 
quire the  payment  tliereof.  On  the  con- 
trary, it  appears  that  when  the  equity  of 
redemption  of  plalutUTa  In  error  was  sold  It 


was  rented  In  the  decree  of  foreclosure,  the 
order  of  sale,  and  the  bid  made  by  the  bank 
that  the  sale  was  subject  to  said  prior  mort- 
gage. In  2  Jones  on  Mortgages,  S  1698,  it 
Is  said: 

"Upon  a  sale  under  a  jnnior  mortgage  a 
snrplos  belongs  to  the  mort^gor  sod  la  not  ap- 
plied to  the  satisfaction  of  a  prior,  mortage,  for 
the  equity  of  redemption  which  is  sold  belongs 
to  the  mortgagor  and  the  presumption  of  law  is 
that  the  purchaser  of  it  only  pays  for  it  ita 
worth  in  excess  of  the  prior  mortgage  debt" 

In  Oreensboi^  Fuel  Co.  et  aL  v.  Irwin 
Natural  Gas  Co.,  162  Fa.  78,  2»  AtL  274,  It 
la  said: 

"A  mortgage,  the-  lien  of  which  is  not  dia* 
charged  by  a  sberiflCs  sale  cannot  sliare  In  the 
proceeds  of  the  sale.  In  such  case,  all  that  the 
purchaser  takes  by  the  gale  is  the  equity  of  re- 
demption, and  his  bid  is  for  such  aum  as  he  is 
willing  to  pay  for  the  property  above  the  amonnt 
of  the  mortgage  debt"  Shattock  v.  Ellas.  65 
Ean.  298,  68  Pac.  Ipft2;  Myers  v.  Jones.  61 
Kan.  209,  50  Pac.  275 ;  Perkms  v.  Stewart,  75 
Jllnn.  23.  77  N.  W.  434;  Spencer  Savings  Bank 
V.  Cooley,  177  Mass.  49,  58  N.  E.  276.  " 

The  law  being  as  stated,  the  bank  was 
not  entitled  to  retain  from  the  amonnt  bid 
any  sum  by  reason  of  the  prior  mortgage  in 
favor  of  Clapp,  but  was  under  obligation  to 
pay  the  fnll  amount  of  Its  bid.  and  any  bal- 
aoee  due  after  deducting  therefrom  the 
amount  of  Its  Judgment  and  costs  should 
have  been  paid  over  to  the  clerk  of  the  court 
subject  to  the  order  of  the  court,  aa  to  the 
final  dIsposltloD  thereof:  and  It  not  appear- 
ing from  the  record  that  any  other  persons 
were  Interested  therein  other  than  those  be- 
fore ns,  the  plaintiffs  In  error  were,  entitled 
to  have  said  residue  paid  to  them,  and  the 
court  erred  In  refusing  to  recall  the  execu- 
tion and  in  failing  to  require  the  payment  of 
the  full  amount  of  the  bid. 

The  Judgment  appealed  from  is  therefore 
reversed,  and  the  cause  remanded  to  the 
trial  court  with  directions  to  sustain  the 
motion  of  plaintiffs  in  error,  to  recall  the 
said  execution,  and  to  require  the  bank  to 
pay  over  the  balance  of  said  bid  to  plain- 
tiffs In  error.  All  the  Justices  concur. 


04  OU.  168) 
WTNNBWOOD  COTTON  OIL  CO.  T. 
MOORE.    (Na  4973.) 

(Supreme  Court  of  Oklahoma.   July  27,  1915. 
Behearing  Denied  Dea  21,  191S.) 

(BvUabut  by  the  Court.) 
1.  Pleading  «=5248  —  Suffxxuentai.  Pkti- 

TION— ALLOWANCB. 

In  the  month  of  November,  1904,  an  ac- 
tion was  commeDced  in  the  United  States  Dis- 
trict Court  for  the  Indian  Territory  to  recover 
damages  in  the  aum  of  $1,500  for  a  breach  of 
contract  under  which  the  defendnnt  agreed  to 
furnish  the  plaintiff  feed  for  certain  cattle.  On 
assumption  of  statehood  the  case  wu  transfer- 
red to  the  district  court  of  the  state,  and  in 
January,  190S,  the  plaintiff  filed,  in  the  same 
cfii^e,  an  amended  and  supplemental  petition, 
alleging  that  since  the  commencement  of  the 
suit  the  parties  bad  eubmitted  the  mattMs  in 
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controTencr  to  arbitratioo,  and,  after  heariag 
the  testimony,  the  arbitrators  found  that  the 
defendant  was  indebted  to  the  plaintiff  in  the 
sum  of  $969,  and  so  retaraed  their  decision  and 
award  in  writing,  upon  which  the  plaintiff  pray- 
ed judgment  for  the  emouut  of  the  award. 
Held,  that  the  court  did  not  commit  error  in 
overruling  the  defendant's  motion  to  strike  the 
aniendment  from  th6  files. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  686.  687,  689-706.  708%,  709; 
Dec  Dig.  «=»248.i 

2.  Pleading  ^248— IUoht  to  Aueitd. 

The  statutes,  and  also  the  decisions  of  the 
courts  of  this  state,  are  extremely  liberal  in 
permitting  amendments  to  pleadings  so  long  as 
sucb  amendments  are  in  furtherance  of  justice, 
and  amendments  which  even  change  the  cause 
of  action  may  be  permitted,  provided  they  do 
not  subetantially  change  the  piaistiff's  claim. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  Si  686.  687,  689-706,  708%,  709; 
Dec  Dig.  «=:>24S.l 

OommlaslonerB*  Oplnloii,  DlTtoioii  No.  4. 
Bmff  from  District  Court,  Garrin  County; 
R.  M:  UcMUlan,  Judge. 

Action  by  W.  B.  Moore  against  tbe  Wynne- 
wood  Cotton  OU  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirmed. 

J.  B.  Thompson,  of  Pauls  Valley,  for  plain* 
Uff  In  error.  Cnice,  Cmce  ft  C^uce,  of  Ard- 
more,  and  Blanton  ft  Andrews,  of  Pauls 
Valley,  for  defendant  In  error. 

BOBBBRTS,  a  Tbis  action  was  com- 
menced m  the  United  States  court  at  Paula 
Valley,  Indian  Territory,  on  the  16tli  day  of 
November,  1904,>  and  on  assumption  of  state- 
hood was  transferred  to  the  district  court  of 
Oarvin  county,  state  of  Oklahoma.  Plaintiff 
sought  to  recover  damages  in  the  sum  of 
$1,600,  occasioned  by  the  breach  of  a  contract 
under  which  the  defendant  agreed  to  furnish 
the  plaintiff  with  feed  for  certain  cattle. 

On  the  18th  day  of  January,  1908,  the 
plaintiff  filed  a  supplemental  complaint,  in 
which  he  reincorporated  the  allegatlMia  of 
the  original  complaint,  and  alleged  that  since 
the  Institution  of  the  suit  the  parties  had 
subndtted  the  matters  In  controversy  to 
arbitration,  and  that  the  arbitrators  had 
found  that  the  defendant  was  Indebted  to  the 
plaintiff  in  the  sum  of  $969.  Tbe  plaintiff 
therefore  asked  for  Judgment  for  the  sum 
estimated  by  the  award  of  the  arbitrators. 

On  the  30th  day  of  January,  1908,  the  de- 
fendant filed  a  moUon  to  strike  the  supple- 
mental complaint,  upon  the  ground  "that  it 
set  up  a  cause  of  action  different  from  the 
oiw  declared  on  In  the  original  ccHuplalnt" 
The  motion  was  oveimled,  and  the  defendant, 
answered  denying  all  the  all^ations  of  the 
complaint,  as  well  as  all  the  allegati<His  of 
the  .supplemental  complaint  Trial  was  had 
to  the  court,  whidi  resulted  in  a  judgment 
for  the  plaintiff  tor  the  amount  establlslied 
by  the  award.  Vrom  this  judgment,  defrad- 
ant  brings  ernnr.  For  convenience  the  parties 
herein  will  be  designated  plaintiff  and  de- 
fendant, the  same  as  below.   In  his  petition 


in  error,  counsel  sets  np  some  finrteen  speo 
iflcations  of  error,  but  In  his  britf  e^ups 
them  into  four  general  assignments,  as  fol- 
lows: 

First:  "The  court  erred  in  permitting  the  de- 
fendant to  file  an  amended  complaint  which  set 
up  an  entirely  new  cause  of  action  accruing  aft- 
er the  filing  of  tbe  complaint  getting  forth  the 
original  cause  of  action,  the  cause  of  action  de- 
clared upon  in  the  amended  complaint  Iiaviag 
no  connection  whatever  with  the  cause  of  aetioo 
declared  upon  originally,  and  depending  upon 
an  entirely  different  state  of  facts,  the  original 
cause  being  an  action  for  damaces  for  the  alleg- 
ed breach  of  a  contract  to  furnish  feed  for  cat- 
tle, and  the  amended  cause  being  an  action  for 
a  sum  of  money  which  defendant  alleged  was 
due  him  by  reason  of  an  award  of  the  arbitra- 
tors to  whom  was  submitted  the  CMitroversy  be- 
tween plaintiff  and  defendant  set  forth  in  de- 
fencjanra  original  complaint  And  the  court 
erred,  in  refusing  to  stxlke  said  amended  com- 
plaint from  the  files  and  in  overruling  plaintiff's 
demurrer  thereto,  and  permitting  d^endant  to 
introduce  evidence  in  support  thereof,  and  in 
rendering  judgment  thereon." 

&ec4»id:  "The  decision  of  tbe  court  la  not  sup' 
ported  by  the  weight  of  the  testimony,  la  con- 
trary to  the  weight  of  the  testimony,  and  the 
court  erred  in  rendering  Judgment  in  favor  of 
the  defendant  and  against  the  plaintiff." 

Third:  "The  court  erred  in  rendering  a  de- 
cision herein  in  favor  of  the  defendant  and 
against  the  plaintiff,  and  fixing  the  interest  at 
the  rate  of  per  cent,  per  annum  in  the  ab- 
sence of  all  proof  relative  to  interesL" 

Fourth:  "The  court  erred  in  overraling  plain- 
tiff's motion  for  a  new  trial,  to  which  action  of 
tbe  court  plaintiff  then  and  there  excepted,  and 
stin  excepts." 

The  general  assignments  will  be  taken  up 
in  the  order  In  which  they  are  charged  In  the 
brief. 

[1,  2]  In  support  of  the  first  contenUtm  de- 
fendant Insists  that  the  court  erred  in  pa- 
mitting  the  plaintiff  to  amoid  his  petition  by 
alleging  that  since  the  institution  ct  tills 
suit  the  parties  had  by  agreemoit  submitted 
the  mattera  in  controversy  to  arbitration,  and 
that  tbe  arbitrators,  after  hearing  tbe  evi- 
dence^ bad  found  that  tbe  defendant  wss  In- 
debted to  the  plaintiff  In  tbe  sum  <Hf  $968: 
and  midered  and  returned  thdr  award  in 
wriUnff  to  that  effect  and  upon  whhdi  said 
award  the  plaintiff  prayed  judgment  In  this 
same  assignment  counsel  contends  that  the 
court  erred  in  overruling  Ids  motion  to  strike 
the  amended  and  supplemental  petition  from 
the  flies,  fOT  tbe  reason  that  it  states  and 
seeks  to  recover  on  a  new  and  different 
cause  of  action. 

Some  controversy  arose  between  counsel  as 
to  wbeUier  this  should  be  designated  as  an 
amended  or  a  supplemental  petition.  As  wo 
look  at  It,  this  is  a  contention  over  an  im- 
material matter — a  distinction  without  a  dif- 
ference. If  there  is  a  distinction,  to  oar 
mind,  upon  a  close  tectinlcal  mUng^  we  would 
be  inclined  to  say  th^t  It  Is  an  amendment 
to  the  petititm,  for  the  reasini  that  It  Is  not 
a  new  cause  of  aetioo  as  contem^ted  nods' 
tiie  Oode,  prohibiting  ammdments  whldfe 
change  or  set  up  a  new  or  different  claim. 


aTw  otikw  csMS  ses  same  topic  and  KBT-NUUBBB  In  all  Ker-Numtwrsd  DlgMti  and  IndezM 
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The  original  acUon  was  to  recover  upon  a 
breacb  of  contract  for  failure  to  furnish  feed 
for  cattle.  After  the  arbitration  and  amend- 
ment to  the  t>etiti(m  the  action  was  to  recover 
apon  the  same  claim.  There  was  no  change 
of  claim  nor  cause  of  action.  At  most,  it  was 
an  allegation  of  facts  material  to  the  case, 
accruing  after  the  filing  of  the  first  or  former 
complaint.  It  Is  also  Immaterial  whether  the 
proceeding  was  taken  under  the  Oklahoma 
or  Arkansas  Oode  of  Qivil  Procedure,  for 
tb»  reason  that  they  are  practically  the 
same. 

Section  4795,  Rev.  Stat  OkL  1910,  Ann., 
which  waa  in  force  at  the  time  of  filing  the 
amendment,  Is  aa  f  oUows: 

"Bither  par^  may  be  allowed,  on  notice, 
and  on  luca  terms,  as  to  costs,  as  tfae  court  may 
prescribe,  to  file  a  supplemental  petition,  an- 
swer, or  reply,  alleging  facta  material  to  the 
case,  occurring  after  the  former  petition,  answer, 
or  reply." 

And  section  6084,  Mansfield's  Digest  of  the 
Laws  of  Arkansas,  also  in  force  in  the  Indian 
Territory  prior  to  and  at  the  time  the  case 
was  commenced,  is  as  follows: 

"TIm  plaiotifE  and  defendant,  respectively, 
may  be  allowed,  on  motion,  to  make  a  supple- 
mental complaint,  answer  or  reply,  idleging 
6ictB  material  to  the  ease  occnrring  after  the 
filing  of  the  former  complaint,  answer  or  reply." 

The  (Htlahoma  statute,  which  in  our  c&in- 
Ian,  effecting  raily  Qie  remedy,  U  there  was  a 
difference,  should  eimtrci,  was  ta^  fn»n 
section  4227,  Kansas  €k>de,  uid,  having  the 
subject  under  consideration,  that  court,  he- 
fore  the  adoptlini  of  the  Kansas  Oode  of  C^vll 
Procedure  by  (Ndalunna,  in  Austin  v.  Jones, 
47  Kan.  BBti,  28  Pac;  ffiil,  uses  the  following 
language: 

"Section  144  of  the  Civil  Code  (Gen.  St  1889, 

L4227)  provides  as  foUows:  'Either  party  may 
<  allowed,  on  notice,  and  on  such  terms  as  to 
costs  as  the  court  may  prescribe,  to  file  a  sup- 
plemental iwtition,  answer,  or  reply,  allying 
facts  material  to  the  case  occurring  after  the 
former  petition,  answer,  or  reply.'  This  court 
has  repeatedly  and  uniformly  held  that  sDpple- 
mental  pleadings  may  be  filed  within  the  pro- 
visions of  the  foregoing  section.  Porter  v. 
WeUs,  6  Kan.  453 ;  Clark  v.  Spencer,  14  Kan. 
39S  [19  Am.  Bep.  06];  Simpson  v.  Vose,  31 
Kan.  227,  1  Pac.  601;  Williams  v.  Moorehead, 
33  Kan.  609,  7  Pac.  226;  DreilUng  v.  Bank, 
43  Kan.  197,  25  Pac.  94  [19  Am.  St  Bep.  126]. 
See  especially  the  case  of  Williams  v.  Moore- 
head. It  would  seem  that  the  principal  objec- 
tions urged  against  tbis  eopplemental  petition 
are  that  the  plaintiff  asked  leave  to  file  it  'pre- 
cisely four  years  after  tho  commettcement  of 
the  action,'  and  that  it  constituted  a  departure 
from  his  original  case  and  an  attempt  to  set 
forth  a  cause  of  action  which  he  did  not  have 
at  the  beginning  of  the  suit  We  do  not  thinic 
that  these  objections  are  sufficient.  As  long  as 
the  suit  continues  undisposed  of  the  parties  have 
the  right  under  section  144  of  the  Civil  Code, 
to  file  supplemental  pleadings,  provided,  of 
course,  tbat  they  can  bring  themselves  within 
the  provisions  of  such  section,  even  if  it  should 
be  four  or  more  years  after  toe  commencement 
of  tfae  action  berore  they  ask  to  file  their  sup- 
plemental pleading.  Besides,  the  plaindS  In 
tbis  case  did  not  attempt  by  bis  supplemental 
petition  to  set  up  a  new  or  independent  cause  of 
action,  but  simply  attempted  to  set  forth  facts  i 
which  took  place  subsequently  to  the  conmience- 


ment  of  his  action,  (or  the  purpose  of  perfect- 
ing or  making  better  his  original  cause  of  ac- 
tion. The  principal  facta,  and  nearly  all  the 
facts,  upon  which  the  plaintiff  seeks  to  recover, 
took  place  prior  to  the  commencement  of  the  ac- 
tion ;  and  the  facts  taking  place  afterwards 
were  intended  to  be  used  only  in  connection  with 
those  which  took  place  prior  thereto." 

In  Cedar  Valley  Land  &  Cattle  Co.  v. 
Oobum  (C.  O.)  29  Fed.  586,  Justice  Brewer, 
having  before  the  court  practically  the  same 
question  involved  her^n,  said: 

"Where  it  appears  that  after  the  issues  were 
joined  the  parties  entered  into  an  agreement  of 
compromise,  and,  a  dispute  having  arisen  as  to 
the  true  meaning  and  mtent  of  that  agreement, 
the  parties  appeared  before  the  court,  presented 
a  petition  for  a  decree,  and  submitted  all  the 
facts  as  clearly  and  full;  as  this  might  have 
been  done  under  a  supplemental  bill,  no  objec- 
tion on  account  of  form  being  suggested,  and 
where  the  court,  upon  such  bearing,  construed 
the  agreement  of  compromise,  and  entered  a 
decree  in  accordance  therewith,  neither  party 
will  be  permitted  thereafter  to  raise  a  mere 
question  of  form.  The  decree  thus  rendered 
cannot  be  attacked  on  the  ground  tiiat  there  was 
no  supplemental  bill  filed." 

TTimn  consideration  of  the  Arkansas  stat- 
ute, in  force  in  the  Indian  Territory  prior 
to  and  at  the  time  of  the  commencement  of 
the  action,  in  Rutherford  t.  McDonald.  In 
the  Court  of  Appeals  of  that  territory,  re- 
ported In  3  Ind.  T.  512,  61  S.  W.  989,  Judge 
Gill  says: 

"Did  the  court  below  err  in  substituting  an 
action  of  ejectment  for  one  begun  as  an  action 
of  forcible  entry  and  detainer?  An  examina- 
tion of  the  pleadings  In  this  case  shows  that  the 
issues  tried  in  the  cause  were  those  of  an  action 
of  ejectment  Instead  of  those  in  an  action  in 
forcible  entry  and  detainer.  The  amendment 
asked  for  by  the  plaintiff  in  the  cause  below,  and 
'  allowed  by  the  court  was  a  change  in  the  name 
of  the  action,  and  not  such  an  amendment  as 
changed  the  issues  to  be  tried.  The  answer  of 
the  defendant  in  the  action  is  just  such  an  an- 
swer as  he  would  have  had  to  have  filed  in  the 
case  to  have  bis  titie  and  possession  of  the 
premises  tried  In  action  of  ejectment  He  was 
not  surprised  by  the  amendment  but  in  fact, 
had  treated  the  action  up  to  the  time  that  the 
amendment  was  asked  as  though  it  were  an  ac- 
tion of  ejectment,  bad  produced  bis  witnesses, 
and  was  ready  to  go  on  with  tbe  trial  and  pre- 
sent his  side  of  the  issues  in  the  case.  Hie 
statute  (section  5080,  Mansf.  Dig.;  section 
3285,  Ind.  T.  Ann.  St  1899)  provides  that  'the 
court  may  at  any  time  in  furtherance  of  justice, 
and  on  such  terms  as  msy  be  proper,  amend 
any  pleadings  or  proceeding,  by  adding  or  strik- 
ing out  tbe  name  of  any  party,  or  by  correcting 
a  mistake  in  tiie  name  of  a  party,  or  a  mistake 
in  any  otlier  respect,  or  by  inserting  other  al- 
l^tions  material  to  tbe  case,  or  when  the 
amendment  does  not  change  substantially  the 
claim  or  defense,  by  conforming  the  pleading  or 
proceeding  to  tbe  facts  proved.'  Under  tbis  sec- 
tion the  court  is  given  a  wide  discretion,  in  the 
furtherance  of  justice,  to  allow  any  mistake 
made  in  a  pleading  to  be  corrected,  where  It 
does  not  snbstantlally  change  tbe  claim  or  de- 
fense. In  this  case  the  claim  and  defense  re- 
mained exactly  as  they  were  before  tbe  amend- 
ment was  made.  There  was  not  even  necessity 
for  delaying  the  trial  of  tbe  action,  as  both 
parties  were  ready  to  try  the  sction  as  though 
it  were  one  in  ejectment  Under  section  6083, 
MansL  Dig.  (section  3288,  Ind.  Ter.  Ann.  St 
1899),  'the  court  must  In  every  stage  of  an  ac- 
tion, disr^rd  any  error  or  defect  In  the  pro- 
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ceedfaigB  wbldi  does  not  affect  the  rabstantial 
rights  of  the  advene  party,  and  no  judKment 
shall  be  reversed  or  sEEected  by  reason  of  such 
error  or  defect.'  Here  the  court  below  saw  that 
the  substantial  rights  of  both  parties  were  pre- 
sented by  the  pleadings  io  tbe  action,  and  that 
they  could  proceed  to  a  trial  of  the  action  with- 
out injury  to  either;  and,  in  compliance  with 
the  directions  of  the  statute,  the  court  could  not 
do  otherwise  than  to  proceed  to  try  this  action, 
instead  of  patting  both  parties  to  the  expense 
and  delays  Incident  to  the  Sling  of  a  new  cause." 

Ifi  Jenkins  r.  Int  Bank,  127  U.  S.  484,  8 
Sop.  Ct  1190»  82  Ii.  Ed.  189,  Jnatice  Mat- 
thews says: 

"In  support  of  this  proposition  It  la  argued 
on  behalf  of  the  plaintiff  in  error  that  the  sup* 
plemental  bill  set  out  and  sought  a  recovery  up- 
on a  cause  of  action  distinct  from  that  stated  in 
the  original  bilL  The  original  bill  prayed  for 
a  decree  against  Walker  upon  his  notes  held 
by  the  bank,  and  for  the  satisfaction  thereof  a 
sale  of  the  property  held  as  security  therefor. 
During  the  pendency  of  that  bill  precisely  the 
same  matters  were  put  in  issue  in  tbe  Wilshire 
suit  between  Walker  and  the  bank,  and  in  that 
suit  a  decree  was  rendered  finding  tbe  amount 
due.  That  decree  In  tbe  Wilshire  suits  stands 
unreversed,  and  operated  as  an  estoppel  by 
way  of  res  adjudicata  betweoi  the  parties.  By 
way  of  proof  or  in  pleading  it  would  be  good 
as  a  bar  in  any  subsequent  suit  between  the 
same  parties  upon  the  same  issues.  Having  been 
rendered  after  the  institution  of  the  present 
suit,  it  was  competent  for  the  complainant  to 
bring  it  forward  by  a  supplemental  bill  as  con- 
clusive evidence  of  the  amount  due  for  which 
it  was  entitled  tp  take  a  decree  and  as  a  com- 
plete answer  to  the  defense  set  up  by  the  plain- 
tiff in  prror  as  tlie  assignee  of  the  bankrupt  to 
tbe  relief  prayed  for  in  the  original  bill,  and  to 
the  relief  sought  by  the  cross-bill.  It  was  strict- 
ly new  matter  arising  after  the  filing  of  the  bill, 
properly  set  up  by  way  of  supplemental  bill,  in 
support  of  the  relief  originally  prayed  for.  It 
can  in  no  sense  be  considered  as  a  new  canse  of 
action.  It  was  not  a  bill  to  enforce  the  decree, 
nor  was  tbe  complainant  obliged  to  rely  upon 
it  as  the  sole  ground  of  recovery,  on  the  ground 
that  the  original  cause  of  action  bad  become 
merged  In  it  If  tbe  notes  were  merged  in  tbe 
decree,  it  was  simply  a  change  in  the  nature  of 
tbe  evidence  to  support  the  complainant's  title 
to  relief;  the  indebtedness  remained  the  same, 
and  tbe  equity  of  tbe  complainant  to  a  foreclo- 
sure  and  sale  of  tbe  securities  remained  un- 
changed." 

This  question  bas  frequently  been  passed 
upon  by  this  court,  and  the  matter  seema  to 
be  fully  detenuined  against  the  contentions 
of  counsel  for  defendant.  In  tbe  case  of 
Fort  Produce  Co.  t.  Grain  &  Produce  Co., 
26  OkL  15. 108  Pac.  407,  Justice  Hays  quotes 
with  approral  from  Supreme  Court  of  Kan- 
sas, In  the  case  of  Gulp  v.  Steere,  47  Kan. 
746,  28  Pac.  987,  wherein  that  court  held  that 
an  amendment  which  even  chaises  the  cause 
of  action  might  be  permitted,  provided  it 
did  not  substantially  change  the  plaintlfTs 
claim.  In  the  case  of  Trower  v.  Eoberts,  30 
Okl.  215,  120  Pac.  617,  the  court  permitted 
an  amendment  which  set  up  a  new  cause  of 
action,  on  the  theory  that  It  did  not  change 
the  plaintiff's  claim.  The  authorities  refer- 
red to  In  that  case  distinctly  announce  that 
an  amendment  which  sets  up  a  new  cause 
of  action  may  be  permitted,  provided  it  does 
not  change  aubstautlally  the  plaintlfTs  claim, 


and  is  In  the  language  ct  OUMbonui  stat- 
ute. 

Whether  the  pleading  objected  to  Is  to  be 
treated  as  an  amendment  or  as  a  supple- 
mental petition,  or  whether  It  Is  to  be  gov- 
erned by  statutes  of  Oklahoma  or  Arkansas 
as  to  amendment  of  pleadings,  the  facta  set 
up  in  the  amendment  to  the  petition  were 
not  a  substantial  departure  from  the  matters 
set  up  in  the  original  petition.  In  both  in- 
stances the  plaintiff  sought  to  recover  upon 
the  same  claim ;  the  only  difference  being 
that  in  the  amended  or  supplemental  peti- 
tion the  plaintiff  sought  to  show  that  the 
amount  of  his  claim  against  defendant  had 
been  settled  and  fixed  by  arbitration  cdnce 
the  commencement  of  the  suit.  Tbe  only 
possible  effect  this  amendment  could  hare 
would  be  upon  the  testimony  necessary  to 
establish  the  claim,  but  it  could  in  no  sense 
change  the  cause  of  action  or  tbe  nature  of 
the  plaintiff's  demand  against  the  defend- 
ant He  must  recover  in  both  instances,  if 
at  all,  upon  his  claim  for  damages  for  fail- 
ure to  furnish  feed  for  his  cattle. 

In  Simpson  v.  Yoae,  81  Kan.  227,  1  Pac. 
601,  the  Supreme  Oourt  of  Kansas  lays  down 
the  following  rule: 

"Supplemental  pleadings,  like  amended  plead- 
ings are  largely  within  the  discretion  of  the 
trial  coart,  and  error  will  lie  only  when  an 
abuse  in  that  discretion  is  shown ;  bat  supide* 
mental  pleadings  embradng  snbsequent  facts  an 
generally  permitted  by  the  courts. ' 

There  was  no  abuse  of  discretion  in  al- 
lowing tbe  amendment^  but»  on  the  other 
band,  a  raling  plainly  in  furtherance  of  Jus- 
tice. 

From  the  for^oir^  it  Is  plain  that  tiie 
statutes  goreming  tbe  rules  for  amendment 
of  pleadings  are  substantially  the-  same  in 
Kansas,  Arkansas,  and  Oklatioma,  and  it  ta 
also  settled,  according  to  all  tbe  decisiCHis 
of  these  states,  that  tbe  court  did  not  err 
in  overruling  tbe  motion  oC  defendant  to 
strike  tbe  amended  ai^  supplemental  petl* 
tion. 

The  second  assignment  submitted  in  de- 
fendant's brief,  that  "the  decision  of  the 
court  is  not  supported  by  the  weight  of  tbe 
testimony  and  la  contrary  to  law."  is  un- 
tenable, for  tbe  reason  that  the  facts  were 
passed  upon  by  the  lower  court,  and  under 
the  rule  will  not  be  disturbed  by  this  court 
We  may  add,  bcfwever,  that  we  have  read 
the  evidence  and  fully  approve  tbe  findings 
of  the  court  in  that  particular. 

The  third  contention  of  counsel,  that  "Ow 
court  erred  In  fixing  interest  at  the  rate  of 
6  per  cent  per  annum  in  the  absence  of  all 
proof  relative  to  interest,"  cannot  be  sus- 
tained, for  tbe  reason  that  counsel  cites  no 
authority  and  gives  no  reason  in  his  argu- 
ment why  plaintiff  should  not  be  allowed  in- 
terest The  presumption  la  that  the  law  la 
and  was  the  same  in  the  Indian  Territory 
as  it  Is  In  Oklahoma,  and,  under  the  laws 
of  tbe  territory  and  state  of  Oklahoma,  it 
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would  not  be  reversible  error  to  allow  Inter- 
est at  6  per  cent 

The  fourth  assfgnmeDt,  that  the  court  err- 
ed In  overrallng  the  defendant's  moUon  for 
new  trial,  presents  the  same  questions  here- 
inbefore disposed  of,  and  no  authorities  are 
cited  nor  additional  ailment  suggested 
counael  on  that  assignment.  From  a  gen- 
eral view  of  the  case,  as  shown  by  the  evi- 
dence and  sustained  by  the  authorities,  we 
fully  approve  the  action  of  the  court  in  over- 
ruling the  motion  for  new  trial  and  in  ren- 
dering Judgment  for  the  plaintiff. 

Section  6005.  Rev.  Stat  OkL  1910,  Aim., 
provides: 

"No  judgment  shall  be  set  aside  or  new  trial 
eranted  by  any  appellate  court  of  this  state 
m  any  case,  civil  or  criminal,  on  the  ground  ot 
misdirection  of  the  jury  or  the  Improper  admis- 
sion or  rejection  of  evidence,  or  as  to  error  in 
any  matter  of  pleading  or  procedure,  nnless,  in 
the  opinion  of  the  court  to  which  application 
is  made,  after  an  examination  of  the  entire  rec- 
ord, it  appears  that  the  error  complained  of  has 
probably  resulted  In  a  miscarria^  of  ^stice, 
or  constltates  a  sabstantiel  violation  of  a  con- 
stitutional or  statutory  right." 

Upon  a  careful  examination  of  the  entire 
record,  we  are  unable  to  find  that  the  court 
committed  error,  but.  on  the  contrary,  do 
find  that  the  case  was  tried  In  an  able  and 
careful  manner,  and  should  be  affirmed. 

FEB  OUBIAU.  Adopted  in  whole. 


(H  Okl.  ISO)   

FAIBLAWN  CEMETERY  ASS'N  v.  STREET 
etal.  (No.  4671.) 

(Supreme  Court  of  Oklahoma.    July  18,  1916. 
Rehearing  Denied  Dec.  21.  1915.) 

(S$nabu$  ly  th€  Court.) 

1.  CnnraBiES  «s»5— Attazbs  of  Assocutioh 

— AlOBT  TO  OOKDUCV  FOB  PBOriT. 

It  is  the  declared  policy  of  the  law  In  this 
jurisdiction  that  the  affairs  of  a  cemetery  associ- 
ation shall  not  be  conducted  for  the  purpose  ot 
profit  to  the  corporation  or  its  members. 

[Ed.  Note.— For  other  cases,  see  Cemeteries. 
Cent-  Dig.  §f  4-8;  Dec.  Dig.  «=>5.] 

2.  Bpccifio  Perfobuaitce  «ss>55— Void  Con- 
TRACT— Public  Pouct. 

The  courts  of  this  state  will  not  lend  their 
aid  to  the  enforcement  of  contracts  violative  of 
its  statutes  or  established  public  policy. 

[Ed.  Note.— For  other  cases,  see  Speciflc  Per- 
formance, Cent  Dig.  H  173-176;  Dec  Dig.  «s» 
55.] 

Commissioners*  Opinion.  Division  No.  3. 
Error  from  District  Court  Oklahoma  Coun- 
ty :  George  W.  Clark,  Judge. 

Action  by  Joseph  G.  Street  and  another 
against  the  Falrlawn  Cemetery  Association. 
Judgment  for  plaintiffs,  and  defendant  brings 
error  Reversed,  with  directions  to  dismiss 
with  prejudice. 

James  R.  Lewis  and  Everest  St  Campbell 
all  of  Oklahoma  City,  for  plaintiff  In  error. 
Keaton.  Wells  &  Johnston,  of  Oklahoma  City, 
for  defendants  in  error. 


BLEAKMORE,  C.  This  Is  an  action  for 
accounting  and  specific  performance,  com- 
menced in  the  district  court  of  Oklahoma 
county  on  the  27th  day  of  January,  1912,  by 
the  defendants  In  error,  as  plaintiffs,  against 
the  plaintiff  in  error,  as  defendant  The  par- 
ties will  be  referred  to  as  they  appeared  In 
the  trial  court 

By  the  petition  it  Is  alleged.  In  substance, 
that  on  March  31,  1904,  the  plalutlff,  Joseph 
G.  Street,  the  owner  of  a  certain  tract  of 
land  embradog  46  acres  (12.9  acres  of  which 
lay  immediately  east  and  the  remainder 
south,  of  the  Falrlawn  Cemetery),  conveyed 
the  same  by  warranty  deed  to  the  defend>mt, 
Falrlawn  Cemetery  Association,  the  consid- 
eration for  such  conveyance  being  the  pay- 
pient  to  him  of  one-half  of  the  proceeds  aris- 
ing from  the  sale  of  cemetery  lots  therein, 
as  expressed  in  a  contemporaneous  written 
contraftt  between  the  parties,  made  a  part  of 
the  same  transaction,  by  the  terms  of  which 
it  was  provided  that  defendant  should  ren- 
der an  account  of  all  such  sales  at  least  once 
every  three  months;  that  it  was  agreed  in 
sold  ocHitract  that.  If  defendant  should  at 
any  time  make  default  In  accoimtlng  and 
paying  to  the  said  Joseph  G.  Street  such 
share  of  the  money  realized  from  the  sale  of 
said  lots,  he  might  either  declare  the  contract 
at  an  end,  and  require  a  reconveyance  of 
said  land  to  any  cemetery  association  he 
might  organize,  or  proceed  to  foreclose  the 
contract  and  charge  the  entire  tract  remain- 
ing unsold  with  one-half  ot  the  appraised 
value  thereof  as  and  for  the  purchase  price 
and  in  consideration  of  the  making  of  said 
deed;  that  plalntilf  Street  had  sold  and 
transfmed  an  undivided  half  interest  in 
said  contract  and  all  rights  thereunder  to  his 
oc^lainllff,  A.  J.  Kirfcpatrick;  that  pursuant 
to  the  contract,  the  12.9  acres  lying  eaat  of 
the  cemetery  was  platted  for  cemetery  pur- 
poses, and  certain  lots  sold  therefrom;  that 
on  August  1,  1907,  defendant  reconveyed  to 
the  plalnUff  Street  that  part  of  said  land 
tying  south  of  the  cemetery;  that  defendant 
In  accordance  with  said  contract  accounted 
to  plidntifls  for  their  share  of  the  proceeds 
from  the  sale  of  the  cemetery  lots  sold  up  to 
about  October  15,  1911,  since  which  time, 
although  a  number  of  said  lots  have  been 
sold,  and  various  sums  of  money  received 
therefor,  defendant  has  failed  and  refused 
to  account  for  the  proceeds,  and  notified 
plaintiffs  that  it  would  make  no  further  pay- 
ments, unless  compelled  so  to  do  by  order  of 
court.  There  Is  prayer  for  specific  perform- 
ance of  the  contract,  in  that  defendant  be  re- 
quired to  render  a  statement  every  three 
months  of  all  sales  of  lots  included  within 
the  12.9-acre  tract  and  p4y  one-half  thereof 
to  plaintiffs. 

It  Is  not  deemed  necessary  to  advert  to 
the  contents  of  the  answer  or  reply.  The 
following  la  a  summary  of  only  those  facta 
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disclosed  the  evidence  necessary,  in  our 
opinion,  to  a  determination  of  the  cause: 

For  a  number  of  years  prior  to  April  25, 
1003,  defendant  had  been  organized  and  ex- 
isting as  a  cemetery  association  under  tbe 
laws  of  the  territory  of  Oklahoma,  and  own- 
ed certain  lands  dedicated  to  cemetery  pur- 
poses. The  12.9-acre  tract  above  referred  to 
lying  immediately  on  the  east  of  the  cemetery 
was  desired  to  enlarge  Its  grounds,  and  con- 
sidered necessary  to  meet  the  contemplated 
needs  of  the  association.  At  that  time  tbe 
directorate  of  tbe  association  was  composed 
of  three  members,  A.  J.  Kirkpatrick,  one  of 
the  plalntltTs  herein,  president,  J.  M,  Owen, 
secretary,  and  S.  C.  Heyman.  There  was 
also  a  superintendent,  A.  B.  Hammer,  and  a 
sexton,  Bert  Drake.  On  said  day  tbe  twp 
directors,  Kirkpatrick  and  Heyman,  and 
Hammer  and  Drake,  the  superintendent  and 
sexton,  purchased  tbe  46  acres,  comprising 
tbe  12.9-acre  tract  Just  east  and  the  83.1- 
acre  tract  immediately  south  of  the  cem- 
etery ;  the  title  being  taken  In  the  name  of 
Heyman.  Whether  it  was  their  purpose  to 
devote  any  part  of  It  to  the  use  of  the  cem- 
etery Is  not  clear.  However,  the  portion 
lying  south  of  the  cemetery  was  soon  there- 
after platted  as  an  addition  to  Oklahoma 
City,  but  no  steps  were  taken  looking  to  the 
disposition  of  tbe  12.9-acre  tract 

In  January,  1904,  the  plaintiff  J.  Q.  Street 
purchased  from  Heyman  and  Hammer  their 
undivided  Interest  in  the  46  acres,  paying 
therefor  |4,600,  and  taking  a  deed  to  the 
whole.  Some  time  thereafter  plaintiff  Kirk- 
patrick purchased  the  interest  of  the  sex- 
ton, Drake,  and  thereby  became  the  owner  of 
an  undivided  one-half  interest  In  the  entire 
tract;  and  this  was  the  condition  of  the  title 
on  March  31,  1904.  when  plaintiff  Street  had 
the  transactions  with  the  cemetery  associa- 
tion set  forth  in  the  petition,  the  plaintiffs 
each  owning  an  undivided  one-half  interest 
in  the  property,  the  record  title  being  In 
Street  Kirkpatrick,  Owen,  and  Heyman 
then  composed  the  board  of  directors  of  de- 
fendant association.  Kirkpatrick  owned  a 
one-half  Interest  in  tbe  property.  Street  hold- 
ing the  title  In  trust  for  him,  which  fact  was 
probably  known  to  the  other  two  directors. 
In  any  event  this  board  of  directors  accept- 
ed a  deed  for  the  entire  46  acres  from  Street, 
and  entered  into  a  contract  by  which  it  was 
agreed  to  pay  him  one-half  of  the  proceeds 
derived  from  tbe  sale  of  the  lots  therein. 
The  contract  provided : 

That  tbe  12.9-acre  tract  should  be  immediately 
platted  for  cemetery  purposes  (whidi  was  done), 
and  "that  the  cemetery  lots  contained  In  said 
tract  and  all  tracts  hereafter  surveyed  sball. 
before  sold,  be  appraised  b;  tbe  party  of  the  sec- 
ond part,  and  the  appraisement  aubmitted  to  the 
party  of  the  first  part  for  his  approval,  and 
when  approved  by  faim  shall  be  sold  by  tbe  party 
of  the  second  part  at  not  less  than  such  apprais- 
ed value,  and  out  of  the  proceeds  of  such  sales 
one-half  of  the  same  shall  be  paid  to  the  party  of 
the  first  part  as  and  for  the  purchase  price  of  tbe 
property  conveyed  in  said  mortgage  deed:  Pro- 
vided, further,  that  no  appraisement  shall  be 


placed  on  any  play  [plat]  or  subdivision  of  said 
cemetery  grounds  below  an  average  price  of  $20.- 
00  per  lot  for  all  lots  platted." 

This  contract  was  signed  and  acknowledg- 
ed by  plaintiff  Street  lo  Us  Individual  capac- 
ity and  by  ttie  plaintiff  Earicpatricfc  for  and 
as  president  of  tbe  cemetery  assoclatton. 

In  January,  1905,  about  one  year  after  the 
making  of  said  deed  and  contract,  the  plain- 
tiff Street  became  the  secretary  and  one  of 
the  then  three  directors  of  the  defendant 
association,  and  he  and  his  coplaintUT,  the 
president,  constituted  a  majority  of  Its  board 
until  about  July.  1009,  when  the  directorate 
was  increased  to  five  meml>ers.  Both  of  the 
plaintiffs  eontianed  as  directors  until  about 
July,  1911.  Some  time  in  the  year  1907. 
plaintiff  Street  executed  to  his  coplalntiff. 
Kirkpatrick,  a  deed  conveying  or  evidence 
his  interest  in  the  pr<9erty  in  question. 

On  August  1,  1907,  the  defendant  associa- 
tion reconveyed  to  plaintiff  Street  all  that 
portion  of  the  land  conveyed  to  It  by  his  deed 
of  March  31. 1907,  exduslTe  of  the  12.0  acres 
embraced  In  the  cemeteiy,  pursuant  to  the 
following  resoloUon: 

"It  appearing  tiiat  an  lojunction  suit  is  pend- 
ing against  the  Falrlawn  Cemetery  Association 

ftrobibiting  them  from  the  use  of  the  part  of  tbe 
ands  purchased  from  J.  G.  Street  and  more 
particularly  described  in  tbe  conveyance  and 
contract  made  between  said  J.  G.  Street  and  tbe 
Fairlawn  Cemetery  Assodation  as  a  cemetery: 
"For  the  purpose,  therefore,  of  adjusting  said 
difference  between  the  association  and  tbe  said 
J.  G.  Street  it  was  resolved  that  a  reconveyance 
of  all  that  part  of  said  land  purchased,  ctnmy- 
ed  by  tbe  Pleasant  View  addition  to  OUaboma 
City,  be  made  to  the  aaid  J.  G.  Street  and  Uist 
he  be  released  from  tbe  obligation  and  covenants 
contained  in  said  deed  and  contract  and  that 
said  reconveyance  shall  operate  as  a  caneellatloa 
of  tbe  deed  heretc^re  referred  to  and  the  con- 
tract accompanying  same,  and  the  president  and 
secretary  are  hereby  authorized  to  make  said  re- 
conveyance as  reqnired  by  law." 

The  12.0-acre  tract  was  platted  Into  1,079 
lots,  certain  of  which  were  donated  to  special 
uses,  leaving  1,061  to  be  sold.  Practically 
one-half  of  these  were  appraised;  the  high- 
est price  fixed  upon  any  lot  by  the  original 
appraisement  being  $50.  Reai^raisements 
were  had,  with  the  approval  of  the  plaintiffs, 
by  the  last  of  which  the  lot  values  ranged 
from  $250  for  the  highest  to  $100  for  the  low- 
est; and  133  H  of  such  lots  were  sold.  As 
their  moiety  of  the  proceeds,  and  from  the 
sale  of  a  small  portion  of  said  tract  as  right 
of  way  for  a  street  railway,  plaintiffs  receiv- 
ed $12,442.50.  The  market  value  of  the  entire 
46  acres  at  tbe  time  of  its  acqulstti(m  by  the 
plaintiffs,  In  1904,  was  about  $200  per  acre. 
All  but  the  12.9  acres  actually  devoted  to 
cemetery  purposes  was  reconveyed  to  them 
in  1907,  without  consideration,  thus  leaving 
the  amount  of  their  Investment  in  the  ceme- 
tery property  approximately  $2,600. 

There  was  judgment  for  plaintiffs,  tbe 
court  finding  that  tbe  contract  should  be  en- 
forced, and  that  they  were  entitled  to  receive 
one-half  of  the  proceeds  from  the  sale  of  tbe 
lots  Included  wtthin  the  I2.ft-acre  tracts  and 
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that  after  a  fnll  accounting  there  was  due 
and  payable  to  them  up  to  tbe  time  of  the 
trial  the  sum  of  $626.79. 

Tlie  fourth  assignment  of  error  In  the  brief 
is  that: 

"Tbe  trial  cottrt  erred  in  refomng  to  hold  that 
the  contract  of  March  81,  1904,  between  J.  G. 
Street^  one  of  the  defendants  in  error,  and  the 
plaintiff,  was  void  becaase  the  same  was  uncon- 
scionable and  nnlawftd,  contrary  to  public  poU< 
ey,  in  violatitm  of  good  morals,  and  against  the 
laws  of  the  state  of  Oklahoma.** 

In  snivort  of  this  assignment  defmdant 
urges*  among  other  things,  that  is  the  trans- 
actlfsis  loTOlTed  plaintiffs,  stockholders  and 
officers  acting  for  the  corporation,  dealt  with 
themselves  as  Indlrldnals,  to  their  personal 
advantage,  and  to  the  detriment  of  the  asso< 
elation,  and  that  the  contract  sought  to  be 
oiforced  and  the  acts  ot  tbe  parties  thereun- 
der are  In  direct  contraventlm  of  the  statute 
and  against  public  policy.  On  the  other  hand, 
plaintiffs  contend  that  tbe  contract  saed  on 
and  their  entire  course  of  dealing  with  tbe 
association  was  lawful,  open,  fair,  and  pro- 
ductive  of  good  results  to  tbe  defendant,  as 
well  as  themselves. 

At  the  time  of  the  execution  of  the  deed 
and  contract  of  March  31,  1904,  plaintiff 
Street  was  not  a  member  or  officer  of  the 
defendant  association,  but  his  coplalntiff, 
Kirkpatrlck,  for  whom  he  held  In  trust  the 
legal  title  to  one-half  the  property  Involved, 
and  whose  beneficial  Interest  In  tbe  contract 
was  equal  to  his  own,  was  then  its  president ; 
and,  if  in  such  transactions  KIrbpatrick  was 
acting  in  a  donble  or  antagonistic  capacity, 
so  as  to  affect  the  validity  thereof.  Street 
was  equally  chargeable  and  responsible. 

In  r^ard  to  the  duty  and  good  faith  re- 
quired of  directors  in  dealing  with  corpora- 
tions, it  Is  said  In  Thompson  on  Corporations 
(2d  Ed.)  {  1220 : 

"Directors,  In  dealing  with  the  corporation, 
must  not  only  give  to  the  corporation  the  benefit 
of  their  best  care  and  judgment,  bnt  they  must 
exercise  the  highest  and  most  scrupulous  good 
faith,  and  self-interest  must  be  sacrificed  for  the 
corporate  good.  Anything  less  than  this  is  dis- 
loyalty to  tbe  corporatioD.  •  •  • 

"Any  contract,  engagement,  or  undertaking  by 
a  director  or  other  officer  of  a  corporation,  by 
which  he  agrees  to  do  a  thing  whidi  Is  or  may 
become  injurious  to  the  atockbolden,  is  contrary 
to  the  dnty  involved  in  his  trust  and  Is  Vfddable." 

It  Is  also  said  by  the  same  author  (section 
1246): 

"Courts  hold  Uie  directors  of  a  corporation  to 
the  strictest  accountability.  Conduct  inconsist- 
ent -with  any  duty  is  condemned.  The  fiduciary 
relation  is  so  vital  that  directors  are  not  only 
proldbited  from  malting^  profit  out  of  corporate 
contract,  and  from  dealing  with  the  corporation 
except  upon  the  most  open  and  on  the  fairest 
terms,  but  the  rule  of  accountability  is  so  strict 
that  they  are  not  permitted  to  anticipate  the 
corporation  in  the  acquisition  of  property  rea- 
sonably necessaCT  for  carrying  out  the  corpmate 
purposes  or  conducting  tbe  corporate  bnnness." 

[1]  White  the  defendant  assodatitHi  is  a 
private  corporation,  yet  tbe  purposes  for 
wbicb  Its  Incorporation  was  authorized  and 
tbe  uses  to  which  its  proper^  Is  dedicated 


by  the  law  are  largely  public:  These  public 
characteristics  of  a  cemetery  association  axe 
recognized  in  every  l^slatlve  eoactmoit 
with  reference  tbereta  Such  an  association 
has  power  to  talce  and  hold  real  property 
"for  the  sole  use  and  purpose  of  a  burial 
ground."  All  Its  tfropectr  and  that  of  the 
Individual  lot  owners  In  Its  conetery  is  ex- 
empt from  taxation,  assessment,  lien,  attech- 
ment,  levy  and  sale  by  execution,  appropria- 
tion for  streets  and  roads,  etc.,  and.  when  Its 
lote  are  acquired  by  individuals  and  the  dead 
burled  therein,  they  are  forever  inalienable. 
The  association  Is  impowered  to  make  by- 
laws "to  the  end  that  all  the  appliances  and 
conveniences  and  benefits  ot  a  public  and  pri- 
vate cemetery  may  be  obtained  and  secured." 

Section  387,  B.  I*.  1910,  In  force  in  the  ter- 
ritory snd  state  of  Oklahoma  tfnce  ISOO,  pro- 
vides: 

"The  proceeds  arising  from  the  sale  of  lots, 
after  deducting  all  expenses  of  purchasing,  in- 
closing, laying  out  and  improving  the  ground, 
and  of  erecting  buildings,  shall  be  exclusivdy  ap- 
plied, appropriated  and  used  in  protectiDg,  pre- 
serving, improving  and  embelUsning  the  ceme- 
tery and  its  appurtenances,  and  to  paying  the 
necessary  expenses  of  the  corporation,  and  must 
not  be  appropriated  to  any  purpose  of  profit  to 
the  corporation  or  its  members." 

Under  tbe  contract  In  question,  by  virtue 
of  successive  appraisements  made  while 
plaintiffs  consUtuted  a  majority  of  the  board 
of  directors  of  the  defendant  association,  tbe 
price  of  cemetery  lote  Included  within  the 
12.9-acre  tract  was  Increased  at  least  five- 
fold; and  from  the  proceeds  paid  to  them 
tram,  the  sales  of  such  lots  plalnttffs  profited 
to  the  extent  of  nearly  $10,000.  If  this  con- 
tract, under  the  8pe<d&c  tenns  of  which  the 
cemetery  association  Is  powerless  to  sell  lote 
within  the  12.&«cre  tract,  save  at  prices  fix- 
ed by  iq^ralsement  approved  by  plalntllb, 
be  enforced,  and  If  tbe  increase  follondng  the 
series  ct  aiipralsemente  of  such  lote  In  the 
past  Is  any  criterion  to  future  action  In  this 
regard,  the  priras  which  may  be  exacted  of 
purchasers  hereafter  will  depend  euttrely  up- 
on the  avarice  of  the  plaintiffs  and  financial 
ability  of  those  who  must  bury  their  dead  In 
this  part  of  the  cemetery.  All  who  by  neces- 
sity are  required  to  purchase  lote  in  a  cone- 
tery  by  virtue  of  the  law  beoome  members  of 
tbe  aiKOdatlcm.  Incentive  to  tb^  explolte-. 
tlon  for  private  gain  Is  denounced  by  the 
statute,  and  Ite  existence  in  contracte  con- 
trolling the  actions  ot  tbe  corporation  will 
not  be  tolerated  by  the  courts. 

It  Is  now  and  has  been  at  all  times  the  de- 
clared policy  tJt  the  law  In  this  Jurisdiction 
that  the  affalra  of  a  oemetray  assodatlcm 
shall  not  be  conducted  for  the  purpose  of 
profit  to  the  corporation  or  ite  members. 
Conceding  the  fact  to  be  that  tbe  asBociatlon 
in  the  Instant  case  was  at  tbe  time  without 
means  to  purchase  this  land,  whicdi  was  re- 
garded as  necessary  to  Ito  purposes,  and  that 
the  contract  entered  into  with  plaintiffs  af- 
forded a  way  of  accomplishing  the  purpose 
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to  enlarge  Its  groonds,  and  apparently  pro- 
vided fntare  benefits  without  [wesent  expen- 
ditures, yet  the  entire  transaction  was  con- 
trary to  the  plain  provisions  of  the  statute. 

[2]  In  whatever  light  this  contract  may  be 
viewed,  it  provided  profi|:  for  a  member  of 
the  association.  By  Its  terms  a  12.&-acTe 
tract  of  land  costing  $200  an  acre  was  In;- 
mediately  platted  into  1,060  lots,  to  be  sold 
not  "below  an  average  price  of  $20.00  per  lot 
for  all  lota  platted,"  and  one-half  of  the  pro- 
ceeds thereof  paid  to  the  president  of  the 
corporation  and  his  associates;  thus  at  the 
time  clearly  contemplating  an  ultimate  profit 
to  them  of  at  least  $8,000. 

Suffice  It  to  say  without  further  comment 
that  this  court  will  decline  to  lend  Its  aid 
to  the  enforcement  of  any  contract  violative 
of  a  statute  or  the  estabUidied  pabUc  policy 
of  the  state. 

The  judgment  should  therefore  be  reversed, 
with  directions  to  dismiss  the  action  vrith 
prejudice. 

PES  OUBIAH.  Adopted  In  whole 


(52  Okl.  696) 

STA^TtABD  STONE  GO.  v.  GBGER  et  aL 
(No.  6643.) 

(Supreme  Court  of  Oklahoma.  Nov.  80,  1916.) 
(BiftSahu*  hp  the  Oomrt.) 

1.  AfPBAL  AND  BRBOB  ^»781  —  DISUISSAI. — 

Settlbhint  of  Issues. 

An  examioation  of  tb«  record  In  this  case 
discloses  the  fact  that  the  issnea  involved  bave 
ceased  to  exist;  that  tbe  questioa  presented  is 
merely  hypothetical:  and  that  a  reversal  of  the 
jadgment  would  afford  do  actual  relief,  nor 
would  it  be  followed      any  practical  results. 

[VA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  63-SO,  3122;  Dec  Dig. 
781.] 

2.  Appeal  and  Bbbob  ^=>362  —  AsaiONXEifT 
OF  Erbob— Befubai,  of  Teufobabt  Injuno- 

TION, 

An  assignment  In  the  petition  in  emn-  that 
"said  court  erred  In  refusing  to  grant  a  tem- 
porary injunction"  is  insufficient  to  present  any- 
thing for  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SS  1^.  1061.  ^82-32Sl; 
Dec.  Dig.  «=3362.1 

Commissioners*  Oplnltoi,  Dlvlalon  No.  1. 
Error  from  Superior  Court*  Tulsa  County; 
,M.  A.  Breckinridge,  Judge. 

Action  by  the  Standard  Stone  Company,  a 
corporation,  against  Clarence  CIreer  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
brings  error.  Dismissed. 

Balsa  F.  Morley  and  Kand<dph,  Haver  & 
Shirk,  all  of  Tulsa,  for  plaintiff  in  error. 
Rice  tt  Lyons,  of  Tulsa,  for  defendants  In 
error. 

BREWER,  a  Appellaut,  Standard  Stone 
Company,  a  corporation,  brought  this  suit.  In 
tile  superior  court  of  Tulsa  county,  for  the 
purpose  of  obtaining  an  injunction  against 
defendants  in  error.   Appellant  alleged,  sub- 


stantially, that  It  was  the  lessee  of.  a  certain 
tract  of  land,  npcm  which  was  situated  cer 
tain  buildings,  improvemoits,  and  machineTy, 
and,  among  other  things,  certain  machines 
used  for  the  crushing  of  rock ;  tbat  the  con- 
tract under  which  it  held  was  in  writing,  and 
was  entered  into  on  the  21st  day  of  October, 
1911 ;  that  under  its  terms  plaintiff  was  en- 
titled to  possession  of  tbe  land  and  the  ma- 
chinery for  a  term  and  period  of  three  years, 
to  wit,  until  October  21,  1914;  that  defend- 
ants had  entered  up<m  the  lands  and  were 
about  to  remove  one  of  the  rode  cmsheis 
therefrom  without  right;  and  that  therefore 
they  ought  to  be  enjoined  from  so  doing.  A 
temporary  restraining  order  was  issued,  and 
the  case  set  for  hearing  a  few  days  thereafter 
as  to  whether  or  not  a  temporary  IbJ unction 
should  be  ordered.  Before  the  hearing,  de- 
fendants filed  an  answer,  denying  generally 
and  si)eclflcal1y  the  averments  of  tbe  petition, 
and  also  pleading  title,  as  to  the  rock  crusher 
being  removed,  in  one  of  defendants;  tbat 
they  had  a  right  to  remove  the  same,  as  was 
being  done.  At  the  hearing  considerable  evi- 
dence was  taken,  and  tbe  court  refused  to 
grant  a  temporary  injunction.  From  this  or- 
der this  appeal  is  prosecuted. 

[1  ]  Defendants  in  error  have  filed  a  motion 
to  dismiss  the  appeal ;  one  of  tbe  grounds 
being  that  an  inspection  of  the  record  in  this 
case  discloses  the  fact  that  the  issues  in- 
volved have  ceased  to  exist ;  that  the  ques- 
tions presented  are  merely  hypothetical  and 
moot;  and  that  a  reversal  of  the  Judgment 
would  afford  no  actual  relief  and  be  followed 
by  no  practical  results.  We  bave  examined 
the  record,  and  believe  the  motion  to  dlsmla 
Is  well  taken.  Appellant's  rights  In  tbe  prem- 
ises were  merely  those  of  a  lessee  or  tenant, 
and,  according  to  its  own  averments  and  tbe 
contract  nnder  which  it  clalma^  its  rights 
in  tbe  property  no  longer  exist;  Its  tensocy 
having  exidred  October  21,  1914.  It  is  evi- 
dent that  appellant  would  not  now  be  entitled 
to  an  injunction  to  prevent  owners  or  others 
from  going  on  property  In  which  It  was  no 
longer  Interested.  Bryan  v.  SnlUvan,  29  OU. 
6S6,  119  Pac.  124;  McChillough  v.  Gllcreaaek 
40  OU.  741,  141  Pao.  5;  Canadian  Tndtng 
Ca  V.  Ralls  et  al.,  42  OkL  759, 142  Paa  1033; 
Ham  V.  McNeil.  27  OkL  773,  117  Paa  207; 
Edwards  v.  Welch.  29  OkL  836, 116  Pac.  791; 
Sneed  v.  State  ex  reL  Xoeman,  27  OkL  2^, 
111  PaC;  203 ;  Freeman  v.  Bd.  Med.  Examn'rs, 
20  Okl.  610,  95  Pac  229.  Appellant  does  sot 
deny  but  what  this  would  be  ordinarily  * 
proper  application  of  the  law;  but  he  uya 
that  this  case  presentar  an  exceptional  ctecom- 
stance,  which  not  only  makes  it  proper,  but 
requires  that  it  be  decided  on  Its  merits 
This  argument  is  founded  on  the  claim  that 
when  it  obtained  the  original  restraintug  ot- 
der,  which  lasted  only  until  the  nmtta  cmld 
come  op  for  hearing,  he  gave  a  bond,  sod 
that  this  fact  causes  a  dismissal  here  to  aid 


^s>Por  other  cases  mat  urns  topic  aad  KEY-NUMBER  la  all  Key-Numbered  DiceeU  ud  Indexes 


Digitized  by  Google 


OkL) 


BARNETT 


641 


in  fastening  liability  under  tbe  twnd.  How- 
ever, upon  examliiatlcm  of  the  record,  this 
claim  is  not  supported.  The  restraining  or- 
der required  the  giving  of  a  bond;  but,  if 
one  was  ever  ,  given,  it  is  not  In  the  record, 
and  is  In  no  wise  further  mentioned  or  refer- 
red to. 

[2]  There  is  still  another  reason  why  the 
record  before  us  presents  nothing  for  review : 
Tbe  only  assignment  of  error  made  in  the 
petition  In  error  is :  "Said  court  erred  In  re- 
fusing to  grant  a  temporary  injunction  to  tbe 
plaintUF  in  error."  This  asstgnment  is  in- 
sufflcieot  .  The  assignments  made  In  the  fol* 
lowing  cases  were  substantially  the  same  as 
in  the  instant  case,  and  were  held  to  be  In- 
mffldent:  Bd.  Co.  Com'rs  of  Woods  County 
T.  Oiley,  8  Otl.  502.  68  Pac.  651 ;  GUI  et  al.  v. 
Haynes,  28  Obi.  656,  115  Pac.  T90 :  Wilson  v. 
Mann,  37  Okl.  475, 132  Pac.  487.  Other  cases, 
closely  In  point,  are  noted  as  follows:  De 
Vltt  et  nl.  V.  City  of  El  Reno  et  al.,  28  Okl. 
816,  114  Pac.  253;  Johnson  v.  Johnson,  43 
OkL  582,  143  Pac.  670;  Orews  v.  Johnson  et 
«U  148  Paa  77. 

The  appeal  should  be  dismissed. 

PBB  CUBXAlf .  Ad(«ted  In  whole. 


(49  OkL  608) 

HIXaLEB  et  al.  t.  BABNETT  et  aL  (No.  6413.) 
OSnpreme  Court  ef  OUahoma.   De&  14,  1016.) 

(SyUttlHu  by  t\e  Court.) 

1.  Affkai.  and  Ebbob  ^=»d31— Kkoord— Pbs- 
BUMPTioK— Special  Findikqs  of  Fact. 

Where  special  6ndinEs  of  fact  by  a  trial 
court  are  incorporated  in  Its  judgment,  tbey  be- 
come a  part  of  the  record,  and  tbe  presumptiou  Is 
that  they  were  made  in  compliance  with  tJie  stat- 
Qte,  upon  request  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |f  3728.  3762-8771;  Dec  Dig. 
«=>031.] 

2.  Appeal  and  Ebbob  toal  1  flfl— .Ttrrnunc WT— 
E^DtRGs  or  Fact— Evidence. 

Where  a  trial  court,  as  a  part  of  the  judg- 
ment, makes  separate  fiodingg  of  fact,  responsive 
to  and  within  the  issues,  and  such  ultimate 
or  coDtrolUng  facts  are  insaffictent  to  support 
the  jadgment,  the  decision  Is  agaiiut  the  law, 
and  tbe  cause  will  be  reversed. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
^^r,  Cenc  Dig.  ^  4d31-^l5;»;  Dec  Dig,  «s» 

8>  VsnDOB  AND  Pdbcbabeb  ^=9239— Convet- 

ANCE   PbOCUBED    BT  FbAUD   —    RlQHTS  OE 

Qrantoh— Innocent  Pubohaskb. 

The  general  rule  is  that,  where  a  grantor 
has  been  induced  by  fraud  to  part  with  the  legal 
title  to  his  property,  he  cannot  reclaim  it  from  a 
■absequent  ionoceut  purchaser  for  value. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  688-600;  Dee.  Dig. 

Error  from  Superior  Conrt,  Muskogee 
County;  Farrar  L.  McCain,  Judge. 

Action  by  Trump  Rarnett  against  David  A. 
I<ee  and  others.  Judgment  for  plaintiff,  and 
defendants  Miller  bring  error.  Reversed,  and 
remanded  for  new  trial. 


Gibson  &  Thurman,  of  Muskogee,  and  Dev- 
ereux  &  Hlldreth,  of  Guthrie,  for  plaintiffs 
In  error.  O'Hare  &  Davidson,  of  Muskogee, 
and  B.  EL  Grawn,  of  Boynton,  fw  defend* 
ants  in  error. 

BLBAKMORE,  J.  This  Is  an  action  !>•• 
gns  In  tbe  snperior  court  of  Muskogee  coon* 
ty  by  the  defendant  In  error,  Trump  Bar^ 
nett,  against  tbe  defendants  in  error,  David 
A.  Lee  and  BL  M.  Cowherd,  uid  the  pl&inttflb 
tn  error,  B.  A.  Miller  and  H.  L.  Miller,  to 
set  aside  certain  deeds,  and  for  ^  recovery 
of  the  land  described  therein,  and  damages 
for  witbholdlng  pCBsesiiffii  thereol  The  par^ 
Uw  will  be  referred  to  herein  as  they  ap- 
poued  in'tbe  trial  court  Tbe  cause  Is  pre- 
sented tot  rerlew  upon  a  transcript  of  the 
record,  and  only  tbe  pleadings  and  the  Judg- 
ment of  the  court  will  be  taken  into  con- 
sideration. 

PlaintUF  alleges:  TtaX  be  Is  a  freedman 
of  the  Oe^  Nation,  and  as  such  that  cer- 
tain lands,  oondsting  of  80  acres,  were  al- 
lotted to  him.  ThtX  on  tbe  14tta  day  of 
March,  1907.  he  exeoated  to  David  A.  Lee 
a  warranty  deed  therefor.  T^at  while  said 
deed  purports  to  convey  80  acres,  in  trutb 
and  in  fact  it  was  never  intended  to  con- 
vey to  the  said  David  A.  Lee  but  40  acres, 
and  that  said  Lee,  by  fraiid  and  deceit  and 
without  the  knowledge  of  the  plain) IT,  In- 
serted In  said  deed  80  acres.  That  the  plain- 
tiff Is  an  Ignorant  negro,  65  years  of  age, 
unable  to  read  and  write,  and  unfamiliar 
with  business  transaction,  and  relied  on  the 
statement  of  the  said  Lee  that  said  deed  de- 
scribed but  40  acKS.'  That  Lee  agreed  to 
pay  him  for  the  40  acres  of  land  agreed  to 
be  conveyed  the  sum  of  $1,000,  but  bas  not 
paid  to  exceed  the  sum  of  $25  for  said  land, 
and  that  the  40  acres  intended  to  be  con- 
veyed was  worth  the  sum  of  $1,000.  That 
on  the  16th  day  of  March.  1907,  the  said 
Lee  executed  his  warranty  deed  to  the  de- 
fendant H.  L.  Miller,  for  the  purported  con- 
sideration of  $1,200,  but  that  in  truth  and 
in  fact  the  consideration  paid  by  said  Miller 
was  but  $300.  That  said  Miller  at  the  time 
of  his  purchase  had  full  >and  complete  knowl- 
edge of  all  tbe  facts  and  droumstances  sur- 
rounding the  transfer  from  the  plaintiff  to 
the  said  Lee.  That  thereafter,  on  the  15th 
day  of  January,  1912,  the  said  H.  L.  Miller 
purported  to  convey  said  land  to  his  wife, 
E.  A.  Miller,  who  took  tbe  same  with  full 
and  complete  knowledge  of  all  the  conditions 
and  circumstances  surrounding  the  prior 
transacUous.  That  on  the  21st  of  A|)ril. 
1912,  the  defendant  H.  L.  Miller  executed  an 
oil  and  gas  lease  to  the  defendant  Cowherd. 
He  prays  for  recovery  of  the  land,  and  dam- 
ages for  withholding  the  possession,  and  that 
said  <leeds  be  declared  null  and  void,  and  a 
cloud  upon  plalntifTs  title,  et  cetera. 

Defendant  Lee  answered,  denying  general- 
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ly  the  allegations  of  the  complaint  He  de- 
nies that  it  was  Int^ded  to  convey  only  40 
acres  of  land,  or  that  he  Inserted  80  acres 
in  said  deed,  and  alleges,  spedflcaUy,  that 
he  purchased  the  full  80  acres  from  the  plain- 
tiff and  paid  the  craisideratlon  therefor.  The 
Millers  answered,  admitting  the  execution  of 
the  deeds  from  Lee  to  H.  L.  AUller  and 
from  H.  L.  MiUer  to  B.  A.  MUler  and  the 
oil  and  gas  lease  to  the  defendant  Cowherd. 
They  deny  any  knowledge  or  Information  in 
r^ard  to  the  transaction  between  the  plain- 
tiff and  Lee,  and  all^e  that  H.  L.  Miller 
paid  to  the  said  Lee  the  sum  of  $1,200  as  a 
consideration  for  the  conveyance  of  said 
land  to  him,  and  allege  that  they  hare  been 
in  possession  of  the  land  since  the  execntion 
ot  the  deed  from  Lee  to  them. 

The  coart  rendered  the  following  Judg- 
ment: 

"The  above  styled  and  Dumhered  cBase  came 
regularly  on  for  heanng  on  the  25th  day  of  July, 
1913,  the  Bame  being  a  regular  court  day  of  the 
July,  1913,  term  of  this  court ;  the  plaintiff  ap- 
peared in  person  and  by  bis  attorneys,  O'Hare  & 
Davidson  and  B.  E).  Grason;  the  defendant 
David  A.  Lee  ejipeared  in  person  and  by  his 
attorneys.  Crump,  Crump  &  Garrett:  and  the 
defendants  £3.  A.  Milter  and  H.  L.  Miller  ap- 

rired  in  person  and  by  their  attorneys,  Gibson 
Tburman.  Whereupon  a  jury  was  duly  im- 

Eaoeled  and  sworn  to  try  said  cause.  After 
earing  tfae  statements  of  counsel,  the  evidence 
introduced,  and  the  arguments  oi  coQDBel,  the 
jury  was  instructed  to  answer  the  following 
questlonB,  over  the  objections  and  exceptions  oi 
the  defendants:  'Did  Tmmp  Bamett  intend  to 
convey  to  D.  A.  Lee  80  acres  of  land  by  his  deed 
of  March  14,  1007?' 

"And  thereafter,  on  said  26th  day  of  July, 
1913,  the  jury  returned  into  open  court  the  fol- 
lowing verdict:  'We,  the  Jury,  in  the  above  en- 
titled action,  duly  impaneled  and  sworn  upon 
our  oaths,  answer  the  following  question:  Ques- 
tion. "Did  Trump  Bamett  intend  to  convey 
to  D.  A.  Lee  SO  acres  of  land  bis  deed  of 
March  14,  1907?"  Answer:  "E.  C.  Morton, 
No;  T.  U  Hall,  No;  W.  R,  McMastets,  No; 
Sam  P.  Nicholson.  No ;  S.  N.  Warren,  No ;  W. 
E.  Davis,  No;  W.  S.  Irvin,  No;  B.  B.  Grubbs, 
No:  C.  L.  Dickmsn,  No."  ' 

"That  said  verdict  was  signed  by  nine  of  the 
jurors  who  were  impanel^  and  sworn  in  this 
action,  and  said  nine  jnrors,  being  interrogated 
by  the  court,  answer  that  the  foregoing  was 
their  verdict,  whereupon  the  jury  was  discharg- 
ed and  this  cause  continued  for  further  hearing 
by  the  court. 

"And  now  on  this  28th  day  of  November, 
1913,  the  same  being  a  regular  court  day  of  the 
November,  1913,  term  of  this  court,  there  came 
on  for  hearing  the  motion  of  A.  J.  Alston, 

fnardian  of  Truinp  Bamett,  to  be  substituted 
or  the  plaintiff.  Trump  Bamett;  and  the  de- 
fendants consenting  to  the  granting  of  said 
motion,  and  the  court  being  snfficiently  advised 
finds  tbat  on  the  15th  day  of  September,  1913, 
said  Trump  Bamett  was  adjudged  an  incom- 
petent, and  A.  J.  Alston  was  duly  appointed 
guardian  of  said  Trump  'Barnett,  and  did 
thereafter  duly  qualify  and  is  now  aetitw  aa 
sncli,  and  Is  now  the  proper  person  to  continne 
in  this  action  as  plaintiff. 

"It  is  therefore  ordered  and  adjudged  that 
A.  J.  Alston,  guardian  of  Trump  Bamett,  an 
incompetent,  be  and  he  is  hereby  substituted 
herein  aa  plaintiff  in  the  place  of  said  Trump 
Barnett,  who  commenced  this  action  in  bis 
own  name  prior  to  being  adjudged  an  in- 
competent. 

"And  this  came  regularly  on  for  fnrtheT  heax^ 


ing  by  the  court,  and  the  court,  having  heard  the 
argument  of  counsel,  adopts  the  finding  of  the 
jury  that  Trump  Bamett  did  not  intend  to  con- 
vey to  D.  A.  Lee  80  acres  of  land  by  his  deed  of 
March  14,  1907,  and  the  defendants  except. 

"And  the  plaintiff,  having  heretofore,  to  wit, 
at  the  close  of  the  evidence  upon  the  trial,  asbed 
leave  to  amend  ,his  petition,  now  renews  said 
motion  for  leave  to  amend  said  petition,  in 
order  to  allege  that  the  deed  of  March  14,  1907. 
executed  by  Tmmp  Barnett  to  D.  A.  Lee,  was 
secured  from  Trump  Bamett  by  D.  A.  Lee  by 
falsely  and  fraudulently  representing  to  tlw 
said  Trump  Bamett  that  the  instramrat  was 
a  lease,  and  that  the  said  Barnett  executed  said 
deed  in  the  belief  that  the  same  was  a  lease, 
and  that  he  did  not  intend  to  execute  a  deed, 
and  that  such  instrument  was  not  executed  or 
intended  by  bim  as  a  deed  of  conveyance  to  said 
land,  which  said  motion  is  denied  by  the  court, 
to  which  the  plaintiff  excepts. 

"The  court  finds  tbat  on  March  14,  1907, 
Trump  Barnett  executed  and  delivered  to  David 
A.  Lee  a  warranty  deed  purporting  to  convey 
to  David  A.  Lee  the  east  naif  of  the  northwest 

Juarter  of  section  IB,  township  14  north,  range 
6  east  of  the  Indian  base  and  meridian,  con- 
taining 80  acres,  more  or  less;  that  the  said 
Trump  Bamett  is,  and  was  at  the  time  of  tbe 
execution  of  said  deed,  an  iUiterate  person,  and 
unable  to  read  or  write,  and  was  and  is  ignorant 
of  ordinary  business  transactions;  that  said 
David  A.  Lee  procured  the  plaintia  to  execute 
said  deed  by  falsely  and  rraudulentiv  repre- 
senting that  the  same  described  only  40  acres, 
when  in  truth  and  in  fact  said  deed  described 
80  acres;  that  the  said  Tmmp  Barnett  acted 
upon  the  false  and  fraudulent  representatlona 
of  David  A.  Lee,  believing  them  to  be  tme.  To 
which  finding  the  defendants  D.  A.  Lee,  El  A 
Miller  and  H.  L.  Miller  acept 

"Tbe  court  further  finds  that  on  March  IS, 
1907,  the  said  David  A.  Lee  executed  and  de- 
livered to  H.  L.  Miller,  of  Guthrie,  Oldaboau. 
a  warranty  deed  purporting  to  convey  to  said 
Miller  tbe  above-described  land,  and  that  the 
defendant  H.  L.  Miller,  as  the  consideration  for 
the  sale  of  said  land  to  him,  paid  to  David  A 
Lee  the  sum  of  $1,200;  tbat  tbe  said  Miller 
purdiased  said  land  in  eood  foitb,  for  a  valuable 
consideration,  and  without  any  notice  of  the 
fraud  of  the  said  David  A.  Lee  in  procuring  the 
deed  from  the  plaintiff,  Tmmp  Bamett;  that  on 
Januaiv  15, 1912,  tbe  said  H.  U  MiUer  executed 
and  delivered  to  defendant  B.  A.  Miller,  bis 
wife,  a  deed  coove3rinK  the  above  described  land, 
and  tbat  tbe  said  D.  A.  MiUer  took  said  convey- 
ance without  notice  of  the  fraud  of  tfae  said 

"The  court  further  finds  that  Uie  defmdant 
H.  It.  Miller  has  had  continuons  possession  of 
said  lands  from  March  16,  1907,  to  January  15, 
1913,  and  tbat  the  defendant  E.  A.  Miller  has 
bad  possession  of  said  lands  since  the  last-men- 
tioned date,  and  tbat  a  fair  rental  value  of  said 
lands  during  said  period  of  time  is  and  was 

tl  per  acre,  or  $80  per  annum.    To  which  the 
efendants  B.  A.  Miller  and  H.  L.  Miller  ex- 
cept. 

"The  court  concludes  tbat  the  plaintiff  is  en- 
titled to  have  the  deeds  from  Tramp  Bamett  to 
David  A.  Lee,  from  David  A.  Lee  to  H.  I* 
Miller,  and  from  H.  L.  Miller  declared  null  and 
void  and  a  cloud  upon  plaintifPs  title,  and  hn 
title  to  the  east  half  of  the  northwest  quarter 
of  section  19,  township  14  north,  range  16  eait 
of  the  Indian  base  and  meridian,  b*  qnieted  ■■ 
against  all  claims  of  tbe  defendants  Darid  A 
Lee,  H.  L.  Miller,  and  B.  A.  Miller,  and  that 
be  have  judgment  against  said  defendants  for 
the  possession  of  the  same.  To  which  the  de- 
fendants D.  A.  Lee  and  H.  L.  Miller  and  EX  A 
Miller  except 

"It  is  therefore  considered,  ordered,  adjudeed. 
and  decreed  that  the  plaintiff  Is  the  owner  of 
the  east  half  of  the  northwest  quarter  of  section 
19,  township  14  north,  range  16  east  of  tht 
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Indian  meridian;  that  tbe  deed  from  Tnimp 
Bamett  to  David  A.  Lee,  dated  Mardi  14,  1907, 
filed  for  record  March  16,  1907,  and  recorded  in 
Voluiae  77  at  page  613  of  tbe  recurs  of  the 
United  States  derk  and  ex  officio  recorder  for 
the  Tenth  recording  district  of  Indian  Territory, 
now  in  the  office  of  the  register  of  deeds  for 
Afuflkogee  eouDty,  and  the  deed  from  David  A. 
Lee  to  H.  L.  MUler,  dated  March  18,  1907,  and 
recorded  in  Volume  77  at  page  526  of  the  rec- 
ords of  the  United  States  cleri:  and  ex  officio 
recorder  for  the  Tenth  recording  district  of 
Indian  Territory,  and  now  Id  the  office  of  the 
register  of  deeds  for  Muskcwee  county,  Okla- 
homa, and  the  deed  from  H.  U  Miller  to  A. 
Miller,  dated  January  IS.  1912,  dolr  filed  for 
record  and  recorded  in  Yolome  219  at  page 
330  of  the  records  of  the  register  of  deeds  for 
Muskogee  county,  Oklahoma,  and  each  of  them, 
he  and  the  same  are  hereby  canceled ;  that  tbe 
title  of  the  plaintiEF  in  aud  to  said  land  be  and 
the  same  is  hereby  quieted  as  against  all  claims 
of  the  defendants  David  A.  Lee,  H.  L.  Miller 
and  El  A.  Miller,  and  that  the  plaintiff  do  have 
and  recover  possessioD  of  said  land,  and  that 
tbe  plaintiff  have  judgment  against  the  de- 
fendant H.  L.  MiUer  for  the  sum  of  |4S0,  rents 
■  and  profits  of  said  land  for  the  years  1907,  1908, 
1909,  1910,  1911,  and  1912.  and  that  the 
plaintiff  have  judgment  against  the  defcDdant 
BL  A.  HiUer  for  the  sum  of  $80  for  rents  and 
profits  of  said  land  for  the  year  1913,  and 
that  the  plaintiff  have  judgment  against  all  of 
the  defendants  for  his  costs  of  this  action. 
To  all  of  which  the  defendants  D.  A.  Vet,  H.  L. 
Miller,  and  EL  A.  Miller  except 

"Farrar  Lu  McCain,  Jodge." 

Elgbt  assignments  of  error  are  presented, 
only  one  of  which  need  be  noticed,  to  wit: 
That  the  court  erred  in  not  rendering  Judg- 
ment for  the  plalntifr  in  error  on  special 
finding  of  fact  that  the  plaintiffs  In  error, 
E.  A.  Miller  and  H.  L.  Miller,  were  innocent 
purchasers  of  tbe  land  for  full  value  and 
withont  notice  of  the  fraud. 
'  [1]  It  is  contended  by  defendant  In  error 
that  tbe  findings  of  fact  by  the  court,  not 
being  made  nprai  request  of  either  party, 
were  purely  voluntary,  and  do  not  become  a 
part  of  the  record,  and  are,  In  fact,  a  general 
finding  for  tbe  plaintiff,  and  therefore  are 
not  the  subject  of  review  by  this  court  With 
tbls  contention  we  cannot  agree.  There  is 
no  general  finding  for  the  plaintiff.  Section 
0017,  Rev.  Laws  1910,  provides: 

"Upon  tho  trial  of  questions  of  fact  by  the 
court,  it  shall  not  be  necessary  for  the  court  to 
state  its  findings,  except  generally,  for  the  plain- 
tiff  or  defendant,  unless  one  of  the  parties  re^ 
guest  it,  with  the  view  of  excepting  to  the  deci- 
Aon  of  the  court  upon  the  questions  of  law  in- 
Tolred  in  the  trial ;  in  which  case  the  court 
ahall  state  In  writing,  the  conclusions  of  fact 
foond,  separately  from  the  conclusions  of  law." 

It  l8  the  datj  ot  the  ooart;  under  this  pro- 
Tlidon  ot  the  statute,  to  find  upon  the  IssnaUe 
facts,  and  where  the  court  makes  a  general 
finding  the  same  will  be  treated  as  a  finding 
of  erexy  apedat  tiling  necessary  to  be  found 
to  sustain  it  HcGann  v.  McCann  et  al.,  24 
OkL  264,  lOB  Fac.  694 ;  Alcorn  et  al.  t.  Dea- 
nla,  25  OU.  1S9,  105  Pa&  1012;  First  Na- 
tional Baift  of  Watonga  t.  Lookabaugh.  2S 
OkL  006.  115  Fac;  786;  Bretch  Brothers 
T.  Winston  &  Sons,  28  OkL  625. 116  Pae.  795. 

^me  Judgmoit  does  not  disclose  whether 
eider  of  the  parties  requested  the  court  to 
make  separate  or  special  findings  of  fact. 
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yet  It  does  show  that  the  court,  In  fact,  made 
separate  and  special  findings  upon  each  of 
the  issuable  facts,  and  that  to  each  and 
every  of  said  findings  either  tbe  plaintiff  or 
defendant  excepted;  and  the  presumption 
is  that  such  findings  were  made  in  compli* 
ance  with  the  statute,  upon  tbe  request  of 
one  or  all  of  the  parties,  and  where  the 
same,  with  the  exceptions,  are  incorporated 
In  and  made  a  part  of  the  jndgmoit,  th^  be* 
come  and  are  an  inseparable  part  of  the  rec- 
ord. WhUe  It  is  true  that  In  order  to  avaU 
himself  of  the  error  of  the  court  in  refusing 
to  make  separate  or  special  findings  of  fact 
a  party  must  request  that  the  same  be  made, 
yet  if  such  fhidings  are  made  and  excepted 
to  by  either  of  the  parties,  and  incorporated 
In  and  made  a  part  of  the  Judgment  itself, 
they  necessarily  become  a  part  of  the  rec- 
ord, and  if  properly  presented  would  be  sub- 
ject to  review  in  this  court 

Section  6017  of  our  statute  was  adopted 
from  Kansas.  The  Supreme  Oonrt  of  that 
state,  In  construing  the  same  In  a  case  in 
whldi  the  trial  court  had  failed  to  make 
any  findings  of  fact  said: 

_  "The  plaintiff  in  error  cites  very  many  author- 
ities from  different  states  holding  that  a  written 
finding  is  essential,  and  that  a  failure  in  the  rec- 
ord to  show  one  is  fatal  to  the  judgment  In 
addition  to  this  long  list  of  authorities,  see  a  late 
case  from  California,  reported  in  3  Law  &  Bq. 
Rep,  407,  in  which  the  Supreme  Court  of  that 
state  hold  that  a  finding  'that  all  the  material 
facts  set  forth  in  the  complaint  are  true'  will 
not  support  a  judgment  for  tiie  plaintiff.  We 
are  all  of  the  opinion  that  the  statute  requires  a 
written  finding,  and  that  a  failure  to  incorpo- 
rate one  in  tbe  record  la  error."  Leavenworth, 
L.  A  G.  B.  Co.  Commissioners  ctf  Douglas  Gou 
18  Kan.  160. 

In  McOnllagh  t.  Allen,  10  Kan.  160.  a  case 
in  which  it  was  contended  by  defendant  In 
error  in  his  brief  that: 

"The  court  cannot  review  the  findings  of  fact 
and  law  in  a  journal  entry.  It  does  not  appear 
that  either  party  rt^quested  the  court  to  make 
them  'with  a  view  of  excepting  to  the  decision* " 

—it  was  said: 

"The  trial  was  by  the  court  Special  findings 
of  fact  and  separate  conclusions  of  law  were 
made  by  the  court  which  were  entered  upon  the 
journal,  but  not  signed  b^  the  judge,  nor  made  a 
part  of  the  record  by  bill  of  exceptions.  Tbe 
counsel  for  defendant  In  error  insists  that  they 
cannot  be  reviewed,  as  they  are  no  part  of  the 
record.  •  •  «  But  we  are  not  convinced  of 
the  soundness  of  this  doctrine.  It  appears  to  us 
that  they  are  a  part  of  the  record,  and  must  be 
so  treated  both  in  this  court  and  elsewhere." 

[2]  Wbere  the  trial  comt,  as  a  part  of  the 
Jud^nent  makes  s^wnte  flndlnga  ot  fiict 
responsive  to  and  within  the  issues  prop- 
erly before  it  upon  the  pleadings  and  evi- 
dence, and  sadti  ultimate  or  controlling  facts 
so  found  are  InsufDciait  to  support  the  judg- 
ment the  decision  la  agaloat  the  law,  and 
the  cause  wlU  be  revereed. 

[3]  In  the  Instant  case  tta  court  adopted 
as  one  of  Its  findings  the  verdict  of  the  Jury 
upon  one  issue  of  fact  to  wit  that  Trump 
Bamett  did  not  intend  to  oonv^  80  acres  of 
land  to  Lee ;  but  the  court  also  found  spe- 
dficaUy  that  Bamett  did  in  tact  execute  and 
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dellTW  his  deed  to  said  80  acres,  although 
illiterate,  ignorant  of  bnslness  affairs,  and 
credulous,  be  was  tndaced  to  do  so  by  the 
false  and  fraudulent  mtsr^resentatlons  of 
Lee.  The  «>urt  further  specificall7  fbund 
that  H.  L.  Miller,  without  knowledge  of  the 
fraud  of  Lee,  took  the  deed  to  himself,  pac- 
ing as  a  consideration  therefor  $1,200,  and  In 
turn  conveyed  to  his  wife,  who  also  took  the 
land  without  notice  of  any  fraud.  Plaintiff 
alleges  In  his  petition: 

"Tbat  while  said  deed  purports  to  conTe;  80 
acres.  Id  truth  and  in  fact  It  was  never  ioteod- 
ed  to  cuavev  to  said  David  A.  Lee  but  40  acres 
of  said  lana.** 

Yet  the  court  upon  these  findings  and  thla 
allegation  decreed  a  canctiUatloD  of  the 
deeds,  adjudged  title  to  the  whole  80  acres 
to  be  in  Barnett,  and  awarded  damages  in 
the  amount  of  the  rental  value  of  the  land 
for  the  six  years  that  had  elapsed  since  Bar- 
nett's  deed  to  Lee.  Neither  the  findings  nor 
the  pleadings  are  sufficient  to  Justify  or  sup- 
port such  judgment  In  6  Encyc.  United 
States  Supreme  Conrt  Reports,  422.  it  is 
said: 

"Fraud,  of  course,  gives  rise  only  to  a  personal 
claim.  It  goes  to  the  motives,  not  to  the  formal 
coDstituents,  of  a  legal  transfer,  and  the  rule  is 
familiar  that  It  can  affect  a  title  only  when  the 
owner  takes  with  notice  or  without  having  ^ven 
value.  It  is,  indeed,  an  elementary  doctrine  of 
eqoi^  that,  where  a  pantor  has  been  Induced  by 
fraud  to  part  with,  the  legal  title  to  bis  proper- 
ty, he  cannot  reclaim  it  from  subsequent  inno- 
cent purchasers  for  value." 

This  doctrine  is  well  established  In  Okla- 
homa, this  court  having  held  In  Paulter  v. 
Manuel  25  OkL  B9,  108  Pac.  749,  that,  al- 
though a  deed  was  obtained  from  an  Incom- 
petent person  by  the  grossest  kind  of  fraud, 
a  subsequent  purchaser  for  value  and  with- 
out notice  took  title  to  the  land.  In  United 
States  V.  California,  etc,  Land  Cktmpany,  148 
U.  S.  31,  13  Sup.  Ct  458.  37  L.  Ed.  354,  It  la 
said: 

"In  Story's  Bquity  Jurisprudence,  S  411.  the 
author  says:  'Indeed,  purchasers  of  this  sort 
[bona  6de  purchasers]  are  so  much  favored  in 
equity  that  it  may  be  stated  to  be  a  doctrine  now 

?;enerally  established  that  a  bona  fide  purchaser 
or  a  valuable  consideration,  without  notice  of 
any  defect  in  his  ti,t]e  at  the  time  of  his  pur< 
chase,  may  lawfully  buy  in  any  statute,  mort- 
gage, or  other  iucumbrance  upon  the  same  estate 
for  bis  protectioD.  If  he  can  defend  himself  by 
any  of  them  at  law,  his  adversary  will  have  no 
help  in  equity  to  set  these  incumbrances  aside; 
for  equity  will  not  disarm  such  a  purchaser, 
but  will  act  upon  the  wise  policy  of  the  com- 
mon law  to  protect  and  quiet  lawful  posaessIonB 
and  strengthen  such  titles.*  And  the  reason  of 
this  is  given  in  Boone  v.  ChUes-lO  Pet  177,  210 
[9  U  Ed.  388],  as  follows:  'This  leads  to  the 
reaaoD  for  protecting  an  innocent  purchaser, 
holding  the  legal  title,  against  one  who  has  ttie 
prior  equity;  a  court  of  equity  can  act  only  on 
the  conscience  of  a  party ;  if  he  has  done  noth- 
ing that  taints  it  no  demand  can  attach  upon  it, 
so  as  to  give  any  jurisdiction.  Strong  as  a 
plaintiff's  equi^  may  be,  it  can  in  no  case  be 
stronger  than  that  oi  a  purchaser,  who  has  put 
himself  in  peril  by  purchasing  a  title,  and  paying 
a  valuable  consideration  wiUiout  notice  of  any 
defect  in  it  or  adverse  claim  to  it* " 


Bee  United  States  t.  Bnrllngton,  etc.  Rail- 
road Ca,  93  U.  8.  334,  25  L.  Ed.  198;  Colo- 
rado Coal  Co.  T.  United.  States,  123  V.  S. 
807,  8  Sup.  Ct  131,  81  L.  Ed.  182 ;  Fletdier 
v.  Pe<A,  6  Grancb,  87,  3  Zi  Ed.  162 ;  Swayse 
T.  Bnrke,  12  Pet  11,  9  L.  Ed.  980;  Calais 
Steam  Boat  Co.  v.  Van  Pdt,  2  Black,  372, 17 
L.  Ed.  282;  Fid^Uty  Mutual  Insurance  Oa t. 
Clark,  203  U.  S.  M,  27  Snp.  Ct  19.  61  L.  Ed. 
91 ;  Doye  t.  Carey,  3  Okl.  627,  41  Paa  432; 
Conklln  t.  Yates,  16  OkL  266,  83  Pac  919; 
Maas  T.  Dnnmyer,  21  Okt  4S4,  96  Pac  581. 

The  Judgment  of  the  trial  court  Is  te> 
versed,  and  the  cause  remanded  for  a  nev 
trial.  AU  the  Justices  concur,  ezc^  KANB, 
C.  J.,  absent  and  not  participating. 

(64  OU.  51) 

BI6HAM  V.  ALEXANDER.    (No.  682&) 
(Supreme  Conrt  of  Oklahoma.    Nov.  9,  ISIS. 
Rehearing  Denied  Dec  14,  191Sw) 

(ByUabitt  Ay  tht  OourtJ 

Use  aitd  Ooottfatzon  «=»io— Ahouitt  ov  Ri- 
co vest. 

In  an  action  to  recover  for  the  use  and  oe* 
cupation  of  land,  a  recovery  can  be  had  only  for 
the  value  of  such  use  and  occupation  during  the 
time  the  land  was  actually  occupied,  and  doring 
the  time  the  plaintiff  was  entitled  to  possession 
thereof. 

[Ed.  Note.— For  other  cases,  see  Use  and  Oc- 
cupation, Cent  Dig.  I  26;  Dec  Dig.  ^10.) 

Commissioners'  Opinion,  Division  No.  L 
Error  from  Conn^  Court;  Lore  Oountr;  J> 
H.  Haya,  Judge. 

Action  by  W.  Ik  Alexander  against  W.  H. 
Bigham.  Judgment  tor  defendant,  and  plain- 
tiff brings  error.  Reversed  and  remanded, 
with  directions  to  grant  new  trial. 

T.  B.  WUklns,  of  Marietta,  for  plaintiff  in 
error.   H.  A.  Stanley,  of  Iforletta,  for  ds> 

fendant  in  error. 

COLLIER,  C.  This  Is  an  action  to  recova 
for  the  use  and  occupation  of  certain  lands 
described  in  the  bill  of  particulars  for  the 
year  1912,  brought  by  dtfendant  In  error 
against  plaintiff  In  error.  Hereinafter  ttia 
parties  will  be  designated  as  tibey  were  hi 
the  trial  conrt  The  case  was  tried  to  a 
Jury  upon  an  agreed  statement  of  the  evi- 
dence, from  which  it  appears  that  plaintiff 
bases  his  right  to  recover  upon  a  written 
rental  contract  entered  into  by  Robert  Cass, 
the  owner  of  the  land,  with  plaintiff,  dated 
the  28th  day  of  May,  1912,  for  a  period  of 
one  year,  said  rental  contract  to  commence 
May  13,  1912;  that  the  time  defendant  oc- 
cupied said  land  la  in  conflict  The  evidence 
of  defCTdant  Is  that  he  delivered  possession 
of  the  land  to  plaintiff  in  July.  1912,  whUe  it 
is  insisted  by  plaintiff  that  defendant  kept 
possession  of  the  land  until  January  1, 1913. 
It  Is  undisputed  that  plaintiff  was  In  posses- 
sion of  the  land  from  the  1st  of  January. 
1912,  until  In  July,  1912;  and  the  value  of 
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Uie  use  and  occupation  of  said  land  for  the 
year  was  In  conflict,  being  placed  by  some 
witnesses  at  11,  and  by  others  at  $2.50  per 
acre  per  year.  Defendant  requested  the 
court  to  give  tlie  Jnry  the  following  Imtmc- 
tlon: 

"The  coort  instracts  the  jury  that  the  plain- 
tKTs  right  in  this  action  is  based  on  his  lease 
contract  with  Robert  Cass,  and  that  plaintiff 
can  recover  a  reasonable  rental  value  for  the 
lands  occupied  by  the  defendant  for  only  the 
time  defendant  used  and  occapied  said  lands  aft- 
er the  date  of  said  lease  contract  until  same  was 
tamed  to  plaintifC." 

The  court  refased  to  give  said  instruction 
to  the  Jury,  which  act! on  of  the  court  was 
duly  excepted  to.  The  court  tave  to  the 
Jury  the  following  instruction,  which  was 
duly  excepted  to  by  defendant: 

**You  are  instmcted  that  the  burden  is  on  the 
plaintiff  to  show,  by  a  preponderance  of  the  evi- 
dence, what  a  reasonable  rental  value  of  said 
land  was  for  said  year,  and  you  are  inatructed  to 
return  a  verdict  in  favor  of  the  plaintiff  for  such 
amuunt  as  yon  find  from  the  evidence  to  be  a 
reasonable  rental  ralne  of  said  land  for  Mid 
year." 

The  Jary  returned  a  verdict  In  favor  of 
plaintiff  for  ISO.  Defendant  filed  bis  motion 
tor  new  trial,  which  was  overruled  by  the 
court  and  duly  excepted  ta  Jn^ment  was 
entered  on  said  verdict,  to  reverse  which  thla 
appeal  Is  prosecuted. 

The  emdal  question  Involved  In  this  ap- 
peal is  the  time  for  which  defendant  was 
liable  to  plaintiff  for  the  use  and  occupation 
of  said  land.  PlaintUTs  peilod  of  lease  be- 
gan to  ran  on  May  13,  1912.  and  consequent- 
ly he  had  no  Interest  in  said  land  nfltU  that 
time,  and  was  not  entitled  to  recover  ft>r  tiie 
vae  and  oocupatlfni  of  said  land  for  any  part 
of  the  year,  1912,  prior  to  Hay  13, 1912.  For 
the  use  of  said  land  prior  to  May  18,  1912, 
defendant  was  Itable  to  the  owner  of  the 
land.  Hence  to  permit  plaintiff  to  recover 
for  the  period  prior  to  the  time  his  rental 
contract  began  tQ  run  would  permit  him  to 
recover  for  a  period  for  which  defmdant 
was  liable  to  the  owner ;  it  not  b^ng  stipu- 
lated In  tb^  rental  contract  that  plaintiff 
should  have  the  right  to  the  use  of  said  land 
for  that  part  of  the  year  1912,  prior  to  the 
beginning  of  the  right  of  entry  by  plaintiff 
under  his  rental  ctmtract  Actual  occupation 
by  defendant  Is  the  necessary  foundation  of 
tbla  action.  Plaintiff,  in  any  event,  could 
have  recovered  only  for  the  time  defendant 
occupied  the  premises,  after  the  time  plaln- 
tiff*B  r^tal  CMitract  began  to  run,  May  13, 
1912.  Croswell  v.  Crane,  7  Barb.  (N.  T.) 
191;  Wood  T.  Wilcox,  1  Denio  (N.  Y.)  87; 
Beach  V.  Gray,  2  Denlo  (N.  Y.)  84.  In  San- 
ford  V.  Johnson.  26  Minn.  314,  4  N.  W.  43,  It 
Is  held: 

**In  an  action  for  simple  use  and  occupntion 
of  real  property.  In  which  tiie  plaintiff  seeks  to 
recover,  not  rtuit,  properly  bo  ontled,  under  some 
agreement  of  lease,  or  reservation  thereof,  by  ex- 
press contract  of  the  parties,  but  the  reasonable 
value  of  the  alleged  use  and  occupation,  the  de- 


fendant can  be  held  liable  only  tot  the  value  of 
such  use  and  occupation  of  the  pramises  as  he  is 
shown  to  have  actually  enjoyed.^ 
.  It  has  been  expressly  declared  by.  this 
court  tliat: 

"The  rental  value  of  the  premises  during  the 
time  the  party  la  forcibly  and  unlawfully  kept  out 
of  possession  is  the  proper  measure  of  damaKes." 
Long  Bf  U  Lmbr.  Co.  v.  Martin,  11  OkL  192,  66 
Pae.  328:  Oklahoma  City  v.  Hill  Bros.,  6  OkL 
114,  50  Paa  242;  Bllby  v.  GilUland,  41  OkL 
150.  187  Puc.  01*0;  Eari  v.  Tyler,  30  Okl.  179, 
128  Pac.  268 ;  Bodman  v.  Davis,  84  OU.  706, 
127  Pac  411. 

Previous  to  May  13,  1912,  plaintiff  had 
neither  the  right  of  entry  nor  the  right  of 
possession,  and  cannot  have  any  right  to 
mesne  profits  accruing  prior  to  the  time  that 
plaintiff's  right  of  possession  to  said  lands 
accrued  under  his  said  rental  contract  with 
Cass,  the  owner  of  the  land  in  question. 
Executors  of  Smith  v.  Houston,  Iff  Ala.  111. 

The  instruction  requested  and  refused  did 
not  properly  state  the  law  of  the  case,  be- 
cause plaintiff  was  entitled  to  recover  for 
the  use  and  occupation  of  the  land  from  the 
time  bis  rental  contract  with  the  owner  of 
the  land  began  to  run,  which  was  May  13, 
1912.  The  requested  instruction  limited 
plaintiff's  recovery  from  the  date  of  the  exe- 
cution of  said  rental  contract,  which  was 
May  28, 1912,  and  hence  the  court  did  not  err 
In  refusing  to  give  said  requested  instruc- 
tion. 

In  reviewing  the  instruction  of  the  court 
complained  of,  it  is  entirely  immaterial  as  to 
which  of  the  parties  Is  correct  as  to  the  time 
defendant  surrendered  possession  of  the  land 
to  the  plaintiff,  as  in  either  aspect  of  the 
evidence,  such  surrender  was  not  later  than 
January  1, 1913.  Consequently,  plaintiff  was 
entitied,  at  the  utmost,  to  recover  only  for 
the  use  and  occupation  of  the  land  from  May 
1^,  1912 — the  time  the  rental  contract  began 
to  run— to  January  1,  1913,  a  period  of 
about  7  months  and  17  days.  Therefore  the 
court  committed  reversible  error  In  instruct- 
ing the  Jury,  as  it  did— 
"that  the  plaintiff  was  entitled  to  recover  for 
the  reasonable  rental  value  of  siaid  land  for  said 
year." 

It  follows  that  this  cause  should  be  revers- 
ed and  remanded,  with  Instructions  to  grant 
a  new  trial. 

PBB  CUBIAM.  Adopted  in  whole 


BAIil/EW  V.  BCHULTS. 
(Supreme  Court  of  Oklahoma. 


(52  Okl.  811) 
(No.  6628.) 
Nov.  30,  1915.) 


(SvUQbiu  Jnf  the  Court.) 

Appeal  and  Sbbob  <S=5773  —  DisifissAL  — 

h'AiLUBx  TO  Fiu:  Brief. 

Where  the  plaintiff  in  error  has  filed  no 
briefs  nor  asked  for  further  extension  of  time 
in  which  to  file  same,  and  the  case  having  been 
reached,  motion  to  dismisa  will  be  auatained. 

[I'd.  Note. — For  otiier  cases,  see  Appeal  and 
Krror.  CenL  Dig.  §§  3104,  3108-3110;  Dec.  Dig. 
«=»773.] 
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GommlMlonera*  Opinion,  Dlvlrion  No.  4. 
EiTor  from  District  Court,  Custer  Coontr ; 
James  B.  Tolbert,  Judge. 

Action  by  D.  G  Ballew  against  Oea 
Schults.  Judgment  for  def^dant,  and  plain- 
tiff brings  error.  Dismissed. 

Snodgrass  &  Darnell,  of  Arapaho,  for 
plaintiff  in  error.  FbUllpa  &  UUls,  of  Clin- 
ton, for  defendant  In  error. 

WATTS,  C.  This  case  comes  from  the 
district  court  of  Custer  county,  where  It 
was  tried  on  the  9th  day  of  April,  1913,  and 
Judgment  rendered  for  the  defendant,  from 
which  the  plaintiff  appeals.  Case-made  was 
filed  in  the  office  of  the  clerk  of  this  court 
on  October  1,  1913.  On  September  9,  1915, 
the  defendant  filed  his  motion  to  dismiss 
I)ecause  plalntlfT  has  failed  to  file  and  serve 
brle&  as  required  by  rule  No.  7  of  this  court 
(38  Okl.  vl,  137  Pac  Ix). 

The  motion  to  dismiss  appears'  to  hare 
been  served  upon  the  attorneys  for  the  plain- 
tiff on  September  7,  1916,  and  defendant  has 
not  at  this  date  filed  his  brief,  nor  aslied 
for  further  extension  of  time  in  which  to 
file  same,  and,  the  case  having  been  readied, 
we  therefore  recommend  that  the  motlou 
of  defendant  be  sustained,  and  the  petition 
In  error  be  dismissed  for  want  of  prosecution. 

PER  CURIAM.  Adopted  in  whole. 


(«  OU.  4U) 

FIRST  BANK  OF  MAYSVILI/D  et  aL  V. 

AliEX^NDER.    (No.  4186.) 
(Supreme  Court  of  Oklahoma.   Nov.  SO,  IftlS.) 

.  (Bj/UabUB  bv  the  Court.) 

1.  Appeal  aitd  Erbob  «=3757— Pbbsertation 

FOB  RbVIKW*-BbIKFS-^D1U88Z0N  OF  EVI- 
DCNCK. 

Where  complaint  is  made  of  the  admission 
of  evidence  at  uie  trial,  same  must  be  set  out 
in  the  briefs  in  accordance  with  rale  26  {137 
Pac.  zi),  and  when  this  is  not  done  the  asai^- 
meot  ox  error  based  thereon  will  not  be  consid- 
ered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }  3092 ; .  Dec.  Dig.  «S=>757.] 

2.  Bankbuptot  *=>308  —  Peefebbncb  —  Ac- 
tion TO  Sbt  Aside — Evidenob— Refutation 
roB  Insolvency. 

In  ao  action  by  a  trustee  in  banlcniptcy  to 
set  aside  a  conveyance  under  section  60b,  Bank* 
ruptcy  Act  (Act  July  1,  1898,  c.  541.  30  Stat. 
5^).  as  amended  by  Act  June  25,  1910.  c  412, 
86  StaL  842  (U.  S.  Comp.  St.  loiB,  |  9644), 
evidence  of  tbe  general  reputation  of  the  bank- 
rapt  for  being  insolvent  on  tbe  date  of  the  con- 
veyance in  the  commuDity  where  bankrupt  and 
bis  grantee  both  lived  at  the  time  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  SS  458-462;  Dec.  Dig.  «=»303.] 

3.  Bankbuftct  4i»166— Fbauddunt  TranB- 
FBB— "Reasonable  Cause  to  Believe"— 
Knowledge  or  Insolvenct. 

In  such  case,  it  is  not  error  to  instruct  the 
jury  that  knowledge  upon  tbe  part  of  the  gran- 
tee of  facts  and  circumstances  sufficient  to  pat 
a  reasonably  prudent  man  upon  inaniry,  which 
if  pursued  would  lead  to  a  knowledge  of  bank- 


rupt's insolvency,  at  the  date  of  Ota  eraTeyance, 
is  sufficient  to  oonstitate  reasonable  cause  to 
believe  him  insolvent. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy. 
C^tDig.  U  2SO-263, 266-268;  DeaDig.  ^166.] 

4.  Appeal  and  Ebbob  4=b1001— FxNOiNa  or 

Fact— Evidence. 

Evidence  examined,  and  held  to  reasonably 
support  the  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8922,  892&-8834;  Dec 
Dig.  «»1001.] 

Error  from  District  Court,  Garvin  County; 
R,  McMillan.  Judge. 

Action  by  R.  B.  Alexander,  trustee,  against 
the  First  Bank  of  Maysville  and  anotber. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Affirmed. 

See,  also,  149  Pac.  162. 

Blanton  &  Andrews,  of  Pauls  Valley,  for 
plaintiffs  In  error.  Thompscm  &  Patterson, 
of  Pauls  Valley,  for  defendant  in  error. 

HARDY,  J.  Defendant  in  error,  herein- 
after called  "plaintiff,"  filed  his  petltioD  In 
the  district  court  ot  Garvin  county,  as  tms- 
tee  in  bankruptcy  of  F.  C.  Cook,  bantmipt, 
seeking  to  recover  possession  of  a  certain 
lot  and  brick  store  building  located  thereon. 
In  the  town  of  Maysville,  Garvin  county. 
Upon  a  trial  had,  judgment  was  rendered  In 
favor  of  plaintiff,  and  defendants  bring  error. 

[1]  In  the  second  assignment  of  error,  de- 
fendants complain  of  the  action  of  the  coort 
in  admitting  the  testimony  of  the  witness 
Sample  that  a  traveling  man  had  told  him 
tJbat  his  house  was  not  s^ng  Mr.  Cook  any 
more,  and  that  it  was  only  a  matter  of  time 
until  be  was  bound  to  go  broke.  ObJectloD 
was  made,  and  overruled,  to  the  Introdac- 
Uon  of  this  statement  Immediately  ttdlov- 
ing  this,  the  same  witness  was  asked : 

"Q.  Did  you  hear  any  other  traveling  man 
say  anything  about  Mr.  Cook?" 

Whereupon  Mr.  Andrews,  of  counsel  for  de- 
fendants, made  the  follow^  objection: 

"Mr.  Andrews:  We  object  to  what  he  beard 
any  traveling  man,  any  outsider,  say  onleM 
it  was  in  the  presence  of  an  officer  of  this  In- 
stitution." 

And  after  a  dlscnsdon  of  the  objectkm 
the  court  ruled: 

"The  Oourt:  I  don't  think  you  can  prore 
specifically,  you  can  ask  about  his  general  lep*- 
tation  as  to  being  insolvent" 

It  thus  appears  that  objection  was  n- 
newed  to  all  erid^ce  of  this  character,  ipe- 
dflcally  Indndlng  tbe  question  then  nnder 
consideration,  and  that  the  general  objection 
was  sustained  by  tbe  court,  thereby  in  effect 
withdrawing, from  consideration  of  the  Jvy 
the  statement  complained  of.  In  view  of 
this  ruling,  had  counsel  desired  a  more  tpt- 
dflc  witiidrawal  of  the  evidence,  nndonbtedlj 
upon  request  b^^g  made  the  same  would 
have  been  granted  by  the  court. 

The  evidence  complained  of  In  assignment 
No.  3  appears  to  have  been  admitted  wtthoat 
objection  to  the  spedflc  Question  and  answer 
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upon  vbich  tbe  asslgiunent  Is  based,  and 
tbere  was  no  exception  to  t^e  action  of  the 
court  In  ovmnllns  the  motion  to  strike  the 
answer  of  tbe  Mtness  from  tbe  record,  and 
we  think  same  may  not  now  be  nried.  If  It  be 
contended  that  a  general  objection  to  the  In- 
troduction of  evidence  of  this  character  whltih 
was  previously  made  and  overruled  was  suffi- 
cient to  presoit  the  question,  we  think  there 
was  no  error,  because  said  evidence  was  ad- 
missible. 

In  discussing  the  admissibility  of  repnta- 
tlm  to  prove  insolvency.  In  section  253,  Wig- 
more  on  Bvldence,  it  Is  said : 

"Where  a  transfer  of  property  by  an  Insolv- 
ent ia  Id  issae  as  being  in  fraud  of  creditors,  a 
knowledge  by  tbe  transferee  of  the  transferror's 
insolvency  is  to  be  sbown,  tbe  reputation  of  the 
transferror  as  to  solvency  is  relevant  to  shoT 
the  probability  <rf  that  knowledge,  provided  it  Is 
a  reputation  in  a  locality  frequented  by  the 
tran^eree.  This  is  equally  true  whether  the 
offerer  of  the  evidence  is  attemptitag  to  show 
that  the  transferee  bdleved  in  the  transferror'a 
solvency  or  that  he  was  aware  of  tbe  lattn's 
insolvency." 

Decisions  holding  tUs  rule  are  as  follows : 
Nininger  t.  Knox,  8  Minn.  140  (QO.  110) ; 
Angell  T.  Rosenbury.  12  Mich.  241 ;  West  r. 
St  Paul  Nat  Bank,  64  Hlnn.  466,  D6  N.  W. 
64;  Hahn  t.  Penn^,  60  Minn.  487,  62  N.  W. 
1129;  Garrett  t.  Weinberg,  69  S.  a  162,  87 
S.  E.  51.  226;  Webb  t.  Atkinson,  124  N.  C. 
447.  32  8.  D.  737;  Leak  t.  Covington,  99  N. 
a  668.  6  S.  B.  241. 

The  evidence  complained  of  in  aadgnments 
Nob.  4  and  5  is  not  set  out  In  the  bilet  in  ac- 
cordance with  Rule  25  of  this  court  (137 
Pac  zl),  and  we  therefore  will  not  consider 
same. 

.  [2. 1]  Tbid  court  instructed  the  jury  as  fol- 
lows: 

"Ton  are  Instmcted  in  this  case  If,  at  the 
time  of  receiving  said  house  and  lot  or  the  pro- 
ceeds thereof  by  the  defendant,  the  date  of  it  was 
within  less  than  four  months  of  the  date  of 
the  bankruptcy,  and  that  Cook  was  in  fact  in- 
solvent, and  that  it  was  paid  on  an  antecedent 
indebtedness,  and  that  the  bank  bad  reasonable 
canse  to  believe  at  the  time  that  it  was  intend- 
ed as  a  preference,  and  that  such  payment  en- 
abled the  bank  to  obtain  a  greater  proportion  of 
its  debt  than  any  other  creditor  of  the  same 
class,  then,  in  ttiat  event,  you  should  find  for 
the  plaintiff.  If,  however,  all  of  these  condi- 
tions above  named  are  not  met,  yon  should  find 
for  tbe  defendant 

"YoQ  are  instructed  that  the  term  'reasonable 
cause  to  believe  that  a  preference  was  intended,' 
as  used  in  the  Instructions  heretofore  given  you. 
does  not  require  actual  belief  on  the  part  of 
the  creditor  receiving  the  transfer  of  the  prop- 
erty, but  it  is  cnoaeh  to  constitute  a  reason- 
able cause  to  believe  him  insolvent  that  the  facts 
and  circumstances  with  reference  to  the  trans- 
fer or  his  financial  condition,  which  when 
brought  home  to  the  creditor  or  transferee  are 
anch  as  will  put  an  ordinarily  prudent  mao  upon 
inqniiT,  which  If  pursued  would  lead  to  knowl- 
edge m  his  insolvency." 

This  latter  part  of  the  Instruction  was  ex- 
cepted to  and  Is  assigned  as  error,  it  being 
urged  that  the  Instruction  Is  misleading  and 
states  the  rule  too  strongly,  in  that  it  states 
the  rule  to  be  that  it  Is  enough  to  constitute 
reasonable  cause  under  the  law  it  the  fwAa 


and  drcumstances  brought  home  to  the  bank ' 
were  such  as  would  put  an  ordinarily  pru- 
dent man  upon  InqTdry  which,  If  pursued, 
would  lead  to  knowledge  of  his  Insolvency. 

The  section  of  the  bankruptcy  act  upcm 
which  this  instmction  is  based  Is  section  60b, 
as  amended  by  act  of  1910.  In  the  amend- 
ment of  1910,  intent  to  prefer  on  the  part  of 
the  debtor  is  no  l<mger  material,  and  reason- 
able canse  to  believe  that  a  preference  was 
intended  is  not  now  essential,  and  that  por- 
tion of  the  instruction  was  erroneous,  in 
that  it  placed  too  great  a  burden  upon  the 
plainttff.  The  amendment  does  not  dispense 
with  the  necessity  of  proving  reasonable 
cause  to  believe  that  such  transfer  would 
effect  a  preference.  Tbe  instruction  com- 
plained of  states  that  tf  the  bank  had  knowl- 
edge of  sufficient  facts  and  circumstances  to 
put  a  prudent  man  upon  inquiry,  then  it 
would  be  suffldeut 

In  disctissing  this  section  of  the  law,  tbe 
author  in  Collier  on  Bankmptey  (10th  Ed.) 
p.  20.  says: 

'The  causes  In  the  act  of  1867  aod  the  pres-. 
ent  law  as  amended  permit  the  statement  that 
reasonable  cause  to  believe  does  not  require 

Eroof  either  of  actual  knowledge  or  actual  belief, 
ut  only  such  aumunding  drcumstances  as 
would  lead  an  ordinarily  prudent  business  man 
to  conclude  that  the  transfer  will  result  in  a 
preference.  The  creditor  must  have  such  a 
knowledge  of  facts  as  to  induce  a  reasonable 
belitf  oi  bis  debtor's  insolvency.  Notice  of 
facts  which  would  incite  a  person  of  reasonable 
prudence  to  an  inquiry  under  similar  circum- 
stances is  notice  of  all  the  facts  which  a  rea- 
sonably inteUigent  inquiry  would  develop." 

In  Loveland  on  Bankruptcy,  p.  1010,  dis- 
cussing the  same  section,  it  Is  said: 

"Whatever  fairly  puts  a  party  upon  inquiry 
is  sufficient  notice  where  the  means  of  knowledge 
are  at  hand,  and,  if  the  party  under  such  cir- 
cumstances omits  to  inquire  and  proceeds  to  re- 
ceive tbe  transfer  or  conveyance,  he  does  so  at 
his  peril,  as  he  is  chargeable  with  knowledge  of 
all  the  facts  which  by  a  proper  inquiry  he 
might  have  ascertained." 

The  rule  as  announced  by  these  two  au- 
thors supports  the  Instruction  in  the  particu- 
lars complained  of,  and  other  authorities 
announcing  the  same  rule  are  as  follows:  3 
R.  C.  L.  {  105;  In  re  Eggert  102  Fed.  785, 
43  O.  0.  A.  1;  In  re  Virginia  Hardwood 
Mfg.  Oo.  (D.  G.)  139  Fed.  209;  Pittsbnrfl^ 
Plate  Glass  Go.  t.  Edwards,  148  Fed.  377,  78 
G.  O.  A.  191;  Coder  t.  McPherson.  162  Fed. 
961,  82  a  a  A.  99;  Rogers  t.  Flddlty  Sav. 
Bank  ft  L.  Go.  et  aL  p.  C.)  172  Fed.  735;  In 
re  G.  J.  McDonald  ft  Sons  (D.  0.)  178  Fed. 
487 ;  In  re  Th<HnaB  Deutschle  ft  Co.  (D.  C.) 
182  Fed.  435 ;  Stem  v.  Paper  et  aL  (D.  G.)  183 
Fed.  228;  TUt  T.  atlzens*  Trust  Go.  (D.  G.) 
191  Fed.  441. 

There  was  no  error  to  the  prejudice  of  de- 
fendant in  tiie  instmction  given. 

[41  It  is  further  urged  that  there  was  not 
sufficient  evidence  to  justl^^  the  finding  of 
tbe  jury  that  Cook  was  insolvent  This  was 
a  question  of  fact  to  be  determined  from  the 
evidence,  by  the  Jury,  and  having  been  sub- 
mitted under  proper  instructions,  and  there 
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belns  Bnflldent  evidence  which  reasonably 
tends  to  support  the  verdict,  we  are  not  In- 
dined  to  disturb  the  same.  And  the  Juds- 
ment  appealed  from  Is  therefore  affirmed. 
AU  the  Justices  concur. 


(66  Okl.  172) 

BOUNDS  &  PORTER  LUMBER  CO.  T. 
THOMPSON.   (No.  4272.) 

(Supreme  Court  of  Oklahoma.   Nov.  SO,  1915.) 

(8ifUabii»  by  the  Court.) 

Corporations  «=>388  —  Mechanics*  Liens 
€=>314— Ultra  Vibes  Act — CoBPOBATioNa— 
Matebialman's  Liens  —  Subett  on  Bdixd- 

ING  GONTBACTOB'S  BoND. 

Where  a  property  owner  purpoainp  ,tbe 
erection  of  a  building  la  induced  to  award  the 
contract  for  the  constructioo  thereof  to  a  con- 
tractor kept  by  a  corporation  enenged  in  the 
lumber  business  about  its  yard  for  that  purpose, 
by  reason  of  such  corporatiou  agreeing  to  and 
becoming  surety  on  the  contractor's  bond  for 
the  faithful  penormance  of  the  contract  and  to 
save  the  owner  harmless  from  pecuniary  loss  re- 
sulting from  breach  thereof,  held,  in  an  action 
by  the  corporation  against  the  owner  to  enforce 
a  materialman's  lien  upon  the  building  for  ma- 
terial used  therein  ana  furnished  by  it  to  the 
contractor,  such  corporation  is  estopped  to  as- 
sert that  its  act  in  becoming  such  surety  was 
ultra  vires,  and  especially  so  where  the  corpo- 
ratiw  neither  pleads  nor  offers  to  prove  that 
sudi  act  was  in  fact  beyond  its  corporate  pow- 
ers. Eeld,  further,  that  as  such  surety  it  is 
estopped  to  maintain  the  action,  in  which,  should 
it  prevail,  the  owner  must  necessarily  suffer 
pecuniary  loss  by  reason  of  the  breach  oC  such 
contract. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  <{  155&-15e7:  Dec  Diff.  «=:»388: 
Mechanics*  liens,  Cent  Dig.  |  ^7;  Dec  Dig. 
«=>314.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Cherokee  County; 
John  EL  Pritchford,  Judge. 

Action  by  the  Rounds  &  Porter  Lumber 
Company,  a  corporation,  against  James  P. 
Thompson  and  another.  Judgment  for  de- 
fendant Thompson  and  against  the  other  de- 
fendant, and  plaintiff  brings  error.  Af- 
firmed. 

See,  also,  149  Pac.  122. 

3.  t,  Goursey,  of  Tahlequah,  for  plaintiff  In 
«Tor.  W.  W.  Hastings  and  J.  Berry  Kins; 
both  of  Tahlequah.  for  defendant  In  oror. 

BLB}AKMORBt  CL  This  action  was  com- 
menced in  the  district  court  of  CJherokee 
county  on  January  6,  1912,  by  Rounds  ic 
Porter  Lumber  Company,  a  corporation,  as 
plaintiff,  against  James  P.  Thompson,  owner, 
and  J.  B.  Cummins,  contractor,  to  foreclose 
a  materialman's  Hen,  The  parties  are  re- 
ferred to  as  they  appeared  In  the  trial  court. 

Cummins  defaulted,  but  defendant  Thomp- 
son answered  that  he  had  paid  the  full  con- 
tract price  to  the  contractor  upon  order  of 
the  plaintifr,  and  further  that  the  plaintiff 
was  surety  on  the  contractor's  bond  by  rea- 
son of  which  It  was  liable  for  the  sum  due. 
Plaintiff  replied  by  way  of  general  denlaL 


The  plaintiff  was  engaged  In  ths  lumber 
business,  maintaining  a  yard  with  a  manager, 
a.  C.  HcKee,  In  charge,  at  Tahleqnab,  OkL 
Defendant  Thompson,  purposing  the  erection 
of  a  bnildlng;  consulted  plaintiffs  manager, 
who  recommended  defendant  Cummins  as  a 
good 'contractor  and  an  boneat  man  who  had 
been  employed  by  the  plaintiff  in  connection 
with  its  Tahlequah  yard  for  some  time,  and 
stated  that  lumtter  yards  usually  had  a  con- 
tractor around  to  bid  on  contracts,  and  that 
plaintiff  kept  one  so  that  it  could  sell  the 
material  for  the  entire  contract ;  that  plain- 
tiff would  let  Cummins  have  the  material,  and 
If  Thompson  awarded  him  the  contract  It 
would  make  bis  bond.  Whereupon  Thomp- 
son entered  Into  a  written  contract  with 
Cummins  for  the  erection  of  a  building  ac- 
cording  to  certain  plans  and  specifications,  to 
secure  the  performance  of  which,  Cummins, 
as  principal,  and  the  plaintiff,  as  surety,  ex- 
ecuted and  delivered  to  Thompson  a  bond  In 
the  anm  of  $2,000  signed: 

"J.  B.  Cummins,  [Seall 
"Bounds  &  Porter  Lumber  OBl* 
"By  6.  C.  McKee. 
"Signed,  sealed  and  delivered  in  the  presoics 
of  w:  H.  Byrd." 

It  was  provided  by  said  bond: 

"Whereas,  said  principal  has  entered  into  a 
certain  written  contrad:  with  the  obligee  to 
erect  a  brick  building,  consisting  of  two  store- 
rooms on  lots  S  and  4  in  block  67|  city  of  Table* 
quah,  Oklahoma,  a  copy  of  wtucb  contract  is 
liereto  attached  and  made  a  part  of  this  bond; 
Now,  tiierefore^  the  condition  of  the  foregoing 
ohli;;atioa  is  such  that  if  the  said  principal  shall 
well  and  truly  indemnify  and  save  harmless  the 
said  obiigee  from  any  pecuniary  loss  resulting 
from  the  breach  of  any  of  the  terms,  covenants, 
and  conditi^ons  of  the  said  contract  on  the  part 
of  the  said  Drincipal  to  he  performed,  then  this 
obligation  shall  be  void:  otherwise  to  remain  ia 
full  force  and  effect  in  law.'* 

The  contractor  completed  the  building  ac- 
cording to  the  plans  and  specifications,  and 
Thompson  paid  him  the  full  contract  price; 
the  last  payment  of  $3S0  being  made  by 
virtue  of  a  written  order  of  the  company  as 
follows: 

"J.  P.  Ihompson,  Tahlequah— Dear  Sir:  Xoa 
are  hereby  authorised  to  turn  over  all  moneys 
coming  to  J.  B.  Cummins,  on  the  business  hoaas 
be  has  built  for  you. 

"Bounds  A  Porter  Lbr.  Co., 

"By  H.  B.  Oannoway,  Manager.** 

At  the  time  of  this  payment,  Cummins  was 
Indebted  to  the  plaintiff  for  material  going 
into  said  building  furnished  by  it  in  the 
sum  of  more  than  $600  in  excess  thereof. 
Plaintiff  took  the  requisite  steps  to  estaUlsh 
Its  lien  by  filing  a  statemrait,  giving  notice^ 
etc. 

The  case  was  tried  to  a  jury,  which,  undff 
instructions  of  the  conrt,  returned  a  yerdlct 
for  defendant  Thompson,  and  Judgment  wis 
rendered  for  plaintiff  against  Cummins. 

It  is  contended  by  plaintiff  that  the  court 
erred  in  admitting  and  considering  in  evi- 
dence the  contractor's  bond,  for  the  Tcasm 
that  it  was  b^ond  the  eorpwate  powo'  of 
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plaintiff  to  bind  Itself  tbereby,  and  tbat  sndi 
bond  was  not  prt^erly  executed. 

It  Is  tbe  general  doctrlDe  tbat,  In  tbe  ab- 
sence of  express  or  clearly  Implied  statu tory 
authority,  a  corporation  cannot  become  an 
accommodation  surety  or  guarantor.  In  this 
Jurisdiction  onporatlons  are  created  by  acts 
In  pals  under  the  provisions  of  a  general 
statute  oi  Incorporation,  and  tbe  purposes  for 
which  they  are  formed  are  set  forth  In  their 
articles  of  incorporation. 

Plaintiff  did  not  plead,  or  attempt  to  prove, 
that  It  was  without  power  by  virtue  of  its 
articles  of  incorporation  to  execute  tin  bond 
in  question,  or  tbat  its  manager  was  not  au- 
thorized to  act  for  it  in  the  premises.  Neith- 
er Its  articles  of  lncorEtoratl<Mi  nor  its  by-laws 
were  offered  In  evidence;  fii  this  case  the 
undisputed  evidence  is  that  plaintiff,  in  order 
to  profit  by  the  sale  of  matertals  to  be  used 
In  the  bnllding  which  defendant  Thompson 
ma  shout  to  erect,  induced  him  to  award 
tbe  contract  therefor  to  its  favored  cm- 
tractor,  Onmmlns,  who  it  about  its 
lumber  yard  for  that  purpose,  and  to  that 
vdA  agreed  to  and  did,  as  surety  tot  Cum- 
mins, execute  a  bond  to  secure  the  faithful 
performance  of  such  contract  Thompson  ac- 
cepted and  relied  upon  said  bond  in  good 
faith.  Plaintiff  received  the  consideration 
moving  to  it  as  surety  In  selling  to  Cummins 
the  material  used  in  the  building,  which  sale 
was  doubtless  profitable  and  woold  have 
resulted  In  substantial  benefit  to  it  had  the 
contractor  been  In  fact  as  compebait  and 
honest  as  t»laintlfl  had  r^reamted  him  to  be. 
Ko  presumption  can  he  indolged  tiom  the 
evidence  that  it  was  beyond  the  corpwate 
power  at  plaintiff  In  imunotlng  its  lumber 
business  to  become  surety  on  said  bold. 

By  attempting  tbe  estabUabment  of  its  lien 
for  matCTlals  purchased  but  not  paid  for  by 
tbe  contractor,  and  bringing  flils  action  to 
foreclose  the  same,  plaintiff  has  cmduslvely 
shown  that  there  was  a  breadi  of  the  build- 
ing contract  and  of  the  bcAd  gtvffli  to  secure 
Its  polormance,  which  would  result  in 
pecuniary  loss  to  defendant  ORiooqtson  should 
plaintiff  prevail  In  this  action. 

Under  the  drenmstances  of  this  case,  even 
If  It  appeared  that  plaintiff  was  not  spe- 
dflcally  empowered  to  execute  said  bond  as 
surety,  it  should  not  be  permitted  to  take 
advantage  of  such  assumed  want  of  power 
to  bind  itself  as  It  purported  to  do  by  the 
bond.  After  obtaining  tbe  substantial  bene- 
fits accruing  to  it  by  the  sale  of  its  material 
to  the  contractor,  it  is  estopped  to  Invoke  the 
doctrine  of  nltra  vires,  and  thus  escape 
liability  on  its  bond.  In  Wheeler-Osgood  Co. 
V.  Everett  Land  Oo.,  14  Wash.  630,  45  Pac. 
316,  a  case  in  which  the  facts  are  not  dla- 
Blmllar  to  those  in  the  Instant  case,  save  that 
tbere  the  appellant  lumber  company  was 
without  authority  und^er  the  statute  to  exe- 
cute a  like  b<Hid,  which  it  pleaded.  It  Is  said? 

"And  as  appellant,  in  cons<?quence  of  goine 
upon  the  bond,  obtaine<I  direct  and  substantial 


benefits  by  reason  ot  tbe  sale  ot  a  large  amount 
of  material,  and  as  the  bond  was  accepted  and 

relied  upon  in  good  faith  by  the  respondent,  ap- 
pellant sboald  not  be  allowed  to  Invoke  the  doc- 
trine of  ultra  Vires,  and  so  escape  liability.  In 
construing  tbe  powers  of  corporations,  the  tend- 
.ency  is  toward  a  more  Uberal  iiiterpretatiou 
than  formerly,  and  in  holding  that  appellant  bad 
authority  to  execute  this  bond  *  *  *  we  are 
but  foUowing  several  prior  decisions  of  this 
court." 

To  the  same  effect  Is  WIttmer  Lbr.  Oo  v. 
Rice  et  al.,  23  Ind.  App.  686,  B5  N.  B.  868 ; 
Central  Lumber  Co.  v.  Keltner  et  al.,  201  III. 
503,  66  N.  B  543.  See  Helms  Brewing  GO. 
V.  Flannery,  137  HI.  309,  27  N.  B.  286;  Wln- 
terfleld  v.  Cream  City  Brewing  Co.,  96  Wis. 
239,  71  N.  W.  101;  Vanderveer  v.  Asbnry 
Park  &  B.  St.  Ry.  (C.  O.)  82  Fed.  355. 

From  the  evidence  It  appears  that,  after 
the  contract  bad  been  awarded  to  Cummtna, 
the  bond  executed,  and  the  building  was  in 
process  of  construction,  plaintiffs  andit<»- 
Informed  defendant  lliompson  that  he  woold 
not  consider  plaintiff  bound  by  such  bond. 
It  is  argued  that,  this  occurring  at  a  time 
when  defendant  had  a  sufficient  amount  of 
the  ccmtract  price  in  his  bands  to  have  pro- 
tected himself  and  paid  the  claim  of  plaintiff, 
he  cannot  rely  upon  said  bond.  Not  sa  The 
bond  was  tben  in  full  force  and  effect,  and 
its  obligation  was  a  continuing  one.  Plaintiff 
could  not  by  such  notice  dissolve  Its  contract 
and  terminate  its  llaMUty  thereunder. 
Plngree  on  Suretyship  and  Guaranty,  {  87. 

We  are  of  opinion  that  the  court  pr<^perly 
instructed  tbe  Jury  to  return  a  TWdlct  for 
def^dant  Thompson. 

The  Judgment  should  be  affirmed. 

PBIB  ODBIAM.   Adopted  in  whtilA 


(SS  OU.  «K) 
FBICB  V.  McDOWBLL.   (No.  6604.) 

(Supreme  Court  at  (Hdahoma.   Nov.  80,  191S.) 
(Stfttahiu  bg  the  Court.) 

FBAnOB,  STATtTTK  Of  4S>131—  OBAI.  YABU- 
TIOK  or  WaiTTEN  COHTUOIV-fbOBT  xo  Bn- 
FOBCE  CONTBACT. 

Where  a  contract,  affected  by  the  statute 
of  frauds,  has  been  pnt  in  writing,  and  the 
plaiutiflt  in  a  case  of  subsequent  on  executed 
oral  variation  of  some  of  the  terms  of  the  writ- 
ten agreement,  declares  upon  tbe  writing  as 
qualified  by  the  oral  varlatUm,  he  cannot  pre- 
vail. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  ff  283,  284;  Dec.  Dig.  «=» 

Itll.l 

Commlssioiters'  Opinion,  Division  Na  3. 
Error  from  District  Court,  Wagoner  Coun- 
ty; B.  0.  Allen,  Judge. 

Action  by  F.  H.  McDowdl  a^dnst  Hose 
B.  Price.  Judgmmt  for  plaintiff,  and  defend- 
ant brings  error.   Reversed  and  remanded. 

Jess  W.  Watts,  A.  F.  Molony.  and  E.  H. 
Gallaher,  all  of  Wagoner,  for  plaintiff  in  er- 
ror. Henry  M.  Brown,  and  Robert  P.  Blalr,. 
both  of  Wagoner,  for  defendant  In  error. 
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BITTBNHOUSB,  O,  UbBe  B.  Price  and 
Sallle  Price,  being  the  owners  of  certain 
lands  in  Ohlaboma  conntyt  OkL.  entered 
Into  a  written  contract  with  F.  H.  McDow- 
ell  to  sell  said  land  to  him  for  a  consid- 
eration of  $8,000,  94,000  to  be  paid  in  cash- 
on  or  before  January  1, 1911,  and  the  balance 
to  be  represented  by  a  note  and  mortgage  due 
In  three  years  thereafter.  At  the  time  of 
the  execution  and  delivery  of  said  ccmtract, 
McDowell  paid  the  awn  of  9650  as  part  of 
the  purchase  price.  Subsequently,  the  writ- 
ten contract  was  attempted  to  be  changed  by 
a  parol  agreement  between  the  parties, 
whereby  it  was  agreed  that  McDowell  ahonld 
pay  the  sain  of  92,000  in  cash,  and  bonow 
94,000  from  a  loan  company,  secured  by  a 
first  mor^ge  on  the  premises,  and  the  bal- 
lance  of  92.000  should  be  secured  by  a  aeo- 
ond  mortgage  and  carried  by  Price  for  Oiree 
years,  the  9050  to  be  credited  upon  the  first 
cash  payment  It  Is  alleged  that  HcDoweU, 
in  pursuance  of  this  understanding,  oflFered 
and  tendered  the  sum  of  91,350.  togeUier  with 
the  9650  theretofore  paid,  as  a  first  cash  pay- 
ment, whicn  was  refused,  and  that  defend- 
ants refused  to  execute  and  deliver  deeds 
as  agreed  in  the  written  contracts  as  modi- 
fled,  and  prays  Judgment  for  9650  with  Inter* 
est 

It  is  argued  in  this  court  by  the  plaintiff 
in  error  that  the  written  contract  Is  valid 
under  the  statote  of  frauds  (section  041,  Ber, 
L.  1910),  but  that  by  a  subsequent  oral  agree- 
ment an  attempt  was  made  to  alter  the  terms 
of  the  written  contract,  and  thus  make  a  new 
contract  resting  partly  in  writing  and  partly 
in  parol,  which  would  be  void  under  the  stat- 
ute of  frauds.  On  the  other  hand,  it  is  ar- 
gued by  the  defendant  in  error  that  the  con- 
tract was  rescinded  by  mutual  consent,  and 
that  therefore  the  law  impUes  a  promise  to 
refund  the  money.  If  there  was  a  mutual 
rescission  In  this  case,  then  It  would  be  the 
duty  of  the  defendant  to  refund  the  $650  paid 
under  the  original  contract  Hurley  v.  An- 
icker,  151  Pac.  603.  Before  this  question 
vfould  become  material,  it  would  be  neces- 
sary that  the  plaintiff  allege  and  prove  a 
mutual  rescission.  This  they  have  failed  to 
do.  The  petition  does  not  allege  a  mutual 
rescission,  but  alleges  a  written  contract 
modified  by  an  unexecuted  oral  agreement 
and  a  tender  of  performance  under  the  con- 
tract as  modified,  clearly  brti^ning  the  case 
within  the  statute  of  frauds. 

A  recovery  cannot  be  had  upon  an  unex< 
ecu  ted  contract  partly  in  writing  and  partly 
in  parol,  where  the  original  contract  at- 
tempted to  be  enforced,  as  orally  modified, 
comes  within  the  statute  of  frauds.  Browne 
on  the  Statute  of  Frauds  (5tb  Ed.)  }  411, 
says: 

"It  seems  to  be  well  established  that  where  a 
contract,  affected  by  the  statute,  has  been  put 
in  writing,  and  the  plaintiff,  in  a  case  of  sabse- 
Quent  oral  variation  of  some  of  the  terms  of 


the  written  agreonait  dedares  upon  tfie  wilt- 
tog  BB  qualified  bj  the  oral  variation,  he  cannot 

prevaiL" 

See  Bonlcamp  v.  Starbuck,  25  OkL  483, 
106  Pac.  839;  Baker  v.  Haswell  &  Taylor, 
36  Okl.  429,  128  Pac  1086;  1  Beach  on  the 
Modem  Law  of  Contracts*  i  679;  Wood  on 
Statute  of  Frauds,  {  384. 

O^e  defendant  requested  the  court  to  In- 
struct the  Jury  to  return  a  verdict  In  his 
favor;  this  the  court  refused  to  do,  and  la 
this  there  was  error.  The  plaintiff  foiled 
to  establish  a  prima  fade  case,  hla  proof 
showing  a  contract  in  writing  modified  by  an 
unexecuted  oral  agreement  affected  by  ttie 
statute  of  frauds.  It  Is  ajKiarait  from  an 
examination  of  the  amended  petition  that 
there  was  no  claim  olT  a  mutual  resdsslMi. 
the  petition  asking  for  ludgment  upon  the 
contract  as  attempted  to  be  modified,  alleging 
a  tender  of  performance,  and  a  failure  to 
comply  with  the  terms  thereof.  This  theory 
is  not  urged  in  this  oourt  bat  on  the  cm- 
trary  an  argument  is  made  of  a  mutual  re- 
sdadon,  whldi,  if  sobatantiated  by  the  rw 
ord,  would  entitle  the  purchaser  to  recover 
upon  an  Implied  promise  to  pay.  This  theory, 
however,  was  not  presented  to  the  trial  court 
The  cause  should  therefore  be  reversed  and 
remanded. 

PEBGUBIAM.  Adopted  in  wbolew 


(B4  ou.  m) 

ST.  LOUIS  &  S.  r.  B.  GO.  t.  SAMTORU 

(No.  6530.) 

(Supreme  Court  of  Oklahoma.    Nov.  2,  1915. 
Behearing  Daiied  Dec  21,  1916.) 

(BpOahmt  by  (iU  OonrtJ 
Carbiebs  ^>806  —  Ihjuvt  to  Passbitod— 

OOHFAHT  OFBBATIira  ANOIBXB'B  BoAD  — 

LlABIUTT. 

One  railroad  company  does  not  become  lia- 
ble for  the  negligence  of  another  merely  by 
reason  of  being  a  stockholder  in  the  corpomtlon 
guilty  of  the  n^ligent  act,  but  where  cue  com- 
pany actually  controls  another,  and  operates  its 
tine  of  road  as  a  single  system,  and  sells  tickeU 
at  the  stations  of  the  subordinate  line  over  its 
sytitem,  the  domloant  company  will  be  liable  for 
injuries  suffered  by  a  passeoger  due  to  the  scgli- 
gence  of  the  subordinate,  although  the  sabordl- 
nate  company  keeps  up  its  corporate  manin- 
tion. 

[Ed.  Note;— For  other  cases,  see  Oarriers, 
Cent.  Dig.  H  124&-1251;  DecTbig.  «s>30a] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court  Oklahoma  Coon- 
ty :  Geo.  W.  Clark,  Judge. 

Action  by  Eliza  J.  Sanford  against  the 
St  liouls  &  San  Francisco  Bailroad  Com- 
pany. Judgment  foe  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

The  appeal  In  tUs  case  Is  taken  from  a 
judgment  rendered  in  &vor  of  the  plaintiff 
by  the  district  court  jof  Oklahoma  county  la 
the  sum  of  $1,506.  The  petttlcm,  in  substance, 

alleges  as  follows:  That  the  defendant  is  a 
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corporation,  organized  and  existing  under 
tbe  laws  of  Mlssonrl,  wiUi  a  line  of  railroad 
extoidlng  from  llie  dty  of  Temon,  in  the 
Btate  ot  Texas,  to  the  dty  Of  Hobart,  in  the 
state  of  Oklahoma.  Tbe  plaintiff,  on  Uie 
29th  day  of  Octob^,  1911,  was  the  owner 
and  holder  ot  a  certain  ticket  ratltlins  her 
to  passage  on  any  of  defendant's  trains' be* 
tween  the  points  named  above  That  she 
went!  to  defendant's  depot  at  Vernon  for  Qie 
purpose  boarding  the  passenger  train  doe 
to  leave  at  5  o'clock  a.  m.  going  to  Hobart 
That  said  depot  faced  the  north.  That  be- 
tween said  depot  and  the  track  where  the 
trains  stopped  to  receive  and  dlartiarge  pas- 
sengers there  was  a  brlt^  platform  about 
16  feet  wide,  extending  some  distance  both 
east  and  west  of  jnid  depot  That  immedi- 
ately west  of  the  depot,  extending  about  80 
teet  along  and  adjoining  the  brick  i^atform, 
was  a  wooden 'platform,  elevated  about  4 
feet  above  said  brick  walk.  That  said  brick 
walk  extended  about  40  feet  farther  west 
than  the  said  wooden  platform.  That  at  tlie 
northwest  comer  of  said  elevated  wooden 
'platform  were  two  barrels  containing  water ; 
(me  of  said  barrels  was  next  to  the  brick 
walk  ai^  buried  about  on  a  lev61  with  said 
brick  walk.  That  the  train  arrived  about 
S  o'ckK^  a.  m.  and,  while  waiting  to  receive 
passengers,  stood  facing  east  That  In  reach- 
ing the  coach  provided  for  female  white  pas- 
sengers she,  was  compelled  to  walk  to  the 
west  along  said  brick  platform  past  the  place 
where  said  barrels  were  located.  That  while 
walkbig  along  said  bride  platform,  without 
any  knowledge  or  tntormatlon  as  to  the  lo- 
cation of  said  barrels,  and  without  any  neg- 
ligence on  her  part,  and  through  tbe  fidlure 
of  the  defendant  to  iwoperly  light  its  plat- 
form, she  stenwd  her  left  foot  off  said  walk 
Into  said  harrelf  as  a  result  of  which  she 
sustained  injuries  conq^alned.  whereby  she 
prays  damages  In  the  sum  of  $2,999. 

The  defendant  filed  its  answer,  consisting 
of  a  gowral  denial,  a  plea  spedfleally  deny- 
ing It  was  negligent  and  alleging  that  if  the 
plaintiff  sustained  any  Injuries,  they  were 
directly  and  proximately  caused  by  her  own 
negligence  and  want  of  care,  and  a  further 
plea  setting  up  the  defense  of  contributory 
negligence. 

Tlie  plaintiff  introduced  evidence  t«iding 
to  support  the  all^tlons  of  the  petition^ 
and  the  defendant,  among  other  things,  intro- 
duced evidence  tending  to  show  that  Vernon, 
Tex.,  where  the  injury  is  alleged  to  have 
occurred,  as  set  oat  in  the  petition,  was  on 
tbe  line  of  the  St  Louis,  San  Francisco  ft 
Texas  Railway  C<»npany,  a  separate  and 
distinct  corporation  from  the  plaintiff  In  er- 
ror. The  charter  of  that  corporation  was 
introduced  in  evidence,  showing  that  it  was 
a  Texas  corporation  and  empowered  to  build 
and  operate  a  railroad  from  Denlson.  Tex., 
to  a  point  on  the  bank  of  Bed  river,  of  about 
10  miles  in  loigth.  This  charter  was  after- 
wards amended  so  as  to  extend  the  road  to 
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aherman,  Tex.,  making  it  about  20  miles  in 
length.  There  were  other  amendments,  but 
they  are  not  material  to  the  qnesUon  under 
consideration.  Tliere  was  evidence  that  the 
Texas  corporation  had  a  secretary  and  trees* 
nrer.  who  was  not  an  empUnyi  ot  the  plaintiff 
In  error,  and  had  no  cmmectlon  with  It,  and 
there  was  evidence  that  the  same  train  crew 
operated  trains  from  Hobart  Okl.,  over  the 
road  of  tbe  plaintiff  in  error  to  the  Bed  river, 
and  thowe  over  the  road  of  the  Texas  com- 
pany to  Vernon,  Tex.,  'and  that  th^  were 
paid  in  proportion  to  the  mileage  by  tbe 
Texas  corporation  and  the  plaintiff  in  error. 
The  defendant  in  error  introduced  the  annual 
report  of  the  plaintiff  In  error  to  the  OonK>n- 
tion  Conunisalon  of  Oklahoma,  whldi  shows 
that  for  the  fiscal  year  beginning  July  1, 1911, 
and  endlDg  June  SO,  1912,'  the  plaintiff  in 
error  had  Uie  oontnA  of  the  St  Louis,  San 
Francisco  &  Texas  Railway  Company,  and 
that  it  owned  its  entire  stock,  and  that  its 
bonds  were  d^Nudted  by  the  plaintiff  In  er- 
ror to  secure  a  loan  of  its  own.  On  the  cross- 
examination  of  Mr.  Mayer,  auditor  In  diarge 
of  the  Division  of  Statistics  and  Accounts  ot 
the  Corimratlon  Conunlssion  of  Oklahoma, 
he  testified: 

"Q.  Now  then,  they  informed  70a,  at  that 
time,  that  there  was  a  division  of  expenses  be- 
tween the  St  Louis  ft  San  Frandsco  Railroad 
Company,  and  the  Bt  Louis  ft  San  Francisco 
Railway  Company  ot  Texas?  A.  Well,  they 
did  not  inform  me  of  that  bat  as  a  matter  of 
fact  tb^  do  split  the  expense  at  the  state  line, 
as  a  matter  of  accounting.  Q.  And  all  expenses 
incurred  south  of  the  state  line  Is  paid  by  the 
Texas  Gorpwatlon,  the  8t  Louis,  San  Fran- 
dsco &  Texas  Railway  CMupany?  A.  I  dou*t 
know  about  that  Tbe  only  reascm  they  are 
Bptie  that  I  kuow  of  is  for  the  benefit  of  the 
railroad  company  and  tbe  Corporation  Com- 
miflsifm  of  Oklahoma.  *  *  *  Q.  You  under- 
stand tiiea,  Mr.  Mayer,  that  train  crews  mnnlng 
and  operating  trains  across  the  Texas  line,  In- 
to the  state  of  Texas,  across  the  Texas  line, 
that  there  is  a  division  of  expenses  at  tbe  state 
line?  A,  So  far  as  I  Imow,  the  only  dividmr 
that  is  made  is  in  accordance  with  the  railroad 
commission  law  of  Oklahoma,  which  requires  a 
division  at  the  state  line,  for  tbe  purpose  of  as- 
certaining cost  of  railroad  transportation,  to 
be  used  fc^  rate  making  parposes." 

The  defendant  In  error  also  introduced  an 
official  publication  called  a  "folder,"  whidi 
read  in  part:  ■ 

"St  Louis  ft  San  Frandsco  Railroad  Compa- 
ny, W.  B.  Biddle,  Vice  Prendent  Traffic^  BUsco 
Buildhig,  St  Louis,  Bla" 

Also: 

"St.  Louis,  San  Francisco  ft  Texas  Railway 
Company ;  Fort  Worth  &  Rio  Grande  Railway 
Co.;  Paris  ft  Great  Northern  It,  B.  Co.,  W.  B. 
Biddle.  Vice  President" 

This  folder  also  contained  a  time-table 
from  Enid,  (Met,  to  Vernon,  Tex.,  and  also 
a  direction  to  ticket  agoits  that  but  one 
coupon  is  required  on  tlckete  from  Junction 
points  to  all  points  on  the  Missouri,  San 
Frandsco  ft  Texas  Railway  Company,  which 
should  read  "Frisco  Lines."  in  this  folder 
was  a  map  headed  "Frisco  lines,"  whldi 
Indicated  the  line  from  Enid,  OkL,  to  Vomon, 
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Tex^  ma  a  portion  of  the  lines  ot  the  plaintiff 
In  error.  The  defendant  In  error  testified 
that  from  Temon,  Tez.,  to  Hobart,  she  had 
a  ticket  over  the  railroad  of  the  plaintiff  in 
error. 

At  the  close  of  the  evidence,  the  defendant 
below  asked  the  court  to  direct  a  verdict ! 
in  Its  favor,  which  was  refused,  and  this  Is 
the  only  error  assigned  and  argued  in  the 
brief.  There  was  a  verdict  for  the  plaintiff, 
and  the  defendant  below  brings  the  case  to 
this  court  by  petltloii  In  error  and  case-made. 

W.  F.  Evans,  of  St  Ix)uls,  Mo.,  and  R.  A. 
Kleinschmldt,  and  Fred  E.  Suits,  both  of 
Oklahoma  City,  for  plaintiff  In  error.  Thom- 
as W.  Conner,  of  Oklahoma  City,  for  defrad- 
ant  in  error. 

DQVEBBDX,  C.  (after  staUng  the  fiicts 
as  above).  There  Is  no  question  raised  In 
the  brltf  as  to  the  admissibility  of  the  evi- 
dence or  the  Charge  'ot  the  trial  court,  the 
only  questirai  argued  being  the  refusal  <^  the 
court  to  direct  a  verdict  In  favor  of  tlie  de> 
foidant^  on  the  ground  that  under  the  facts 
above  aet  out  it  was  not  liable,  and  that  the 
suit  eAiould  have  been  brought  against  the  St 
Louis,  San  Francisco  ft  Texas  Hallway  Cmn- 
pany.  This  raises  the  question  as  to  the 
liability  of  the  railroad  company  who  is 
operating  the  road  of  another  corporation 
toward  one  who  assumes  the  relations  of  a 
passenger  to  It.  In  our  c^inion  the  evidence 
was  sufficient  to  go  to  the  jury  on  the  ques- 
tion that  the  plaintiff  in  error  was  operating 
this  road.  In  Lehigh  Tall^  Railway  Go.  v. 
Dupont,  128  Fed.  840,  64  C.  C.  A.  478,  which 
was  decided  by.  Circuit  Judges  Wallace,  La- 
combe,  and  Townsend  of  the  Circuit  Court 
of' Appeals  at  the  Second  Circuit,  the  facts 
were  somewhat  like  those  in  the  case  at  bar. 
In  that  case  it  is  said: 

"But  the  law  does  not  prevent  one  railroad 
corporation  friMii  making  a  coDtract  with  a 
passenger  to  carry  him  beyond  its  own  road  and 
upon  or  over  the  connecting  roads  of  another 
railroad  corporation,  and  assume  towards  him 
all  the  wdinary  ol>li^atioiis  of  a  passenger  car- 
rier during  the  tranait.  Tlie  contract,  being  in- 
cidental to  one  to  carry  him  over  its.  own  road, 
is  not  ultra  vires.  Nor  is  it  ultra  vires  for  a 
railroad  corporation  to  agree  with  rther  rait 
road  corporatiuns  upon  such  terms  ot  co-oper 
ation  In  transacting  their  joint  busineas  as  may 
be  satisfactory.  And  where  the  lines  of  several 
railroad  corporations  are  conducted  as  a  single 
system  for  the  purposes  of  the  traffic  between 
different  points  originating  upon  either,  the  eor- 
porations  may  constitute  themselves  a  partnei> 
sliip  for  the  business  of  such  traffic;  and  when 
they  do,  although  the  general  management  of 
each  road  is  retained  the  corporation  owning 
it,  the  several  corporations  are,  as  to  snch  busi- 
ness, partners,  and  liable  upon  the  principles  of 
the  law  of  agency.  When  a  relation  of  joint 
and  several  agency  exists  in  a  system  of  domi- 
nant and  subordinate  carriers,  the  dominant 
carrier  is  liable  for  all  breaches  of  obligation 
by  any  of  the  other  constituent  carriers  in  the 
ntrformance  of  a  contract  made  by  it  for  the 
transportation  of  passengers  or  freieht'  These 
propositions  are  established  by  the  following  au- 
tlioriries:  Swift  v.  Pacific  Mail  Steamship  Co., 
106  N.  Y,  206  [12  N.  E.  5831;  Philadelphia, 
etSf  B.  Oow  T.  Stat^  68  Md.  372j  Wyman  v. 


Chicago,  etc.,  B.  Co.,  4  Mo.  App.  57S:  Bradford 
T.  So.  Carolina  R.  C&.  7  Rich.  <S.  G.)  201  ^ 
Am.  Dee.  4111 ;  Harris  v.  Cheshire  R.  Ca  (B. 
I.)  16  Atl.  512;  Blodi  v.  Fitchburg  R.  (V 
189  Alass.  308  [1  N.  E.  3481;  Independence 
Mills  Co.  V.  Burlington,  etc.,  R,  Co..  72  Iowa, 
535  [34  N.  W.  320,  2  Am.  St.  Rep.  2SSI:  Cin- 
cinnati R.  Gol  V.  Spratt^  2  Dnv.  [Ky.1  4; 
Barter  v.  Wheeler,  49  N.  H.  9  [6  Am.  Rep. 
434].    We  find  nothing  inconsistent  with  these 

5 repositions  decided  in  Pennsylvania  B.  Co.  t. 
ones,  155  U.  S.  333  [16  Sup.  Ct.  136,  39  L 
Ed.  176]." 

And  the  same  prlodple  Is  laid  down  In 
Lehigh  Valley  IL  Co.,  v.  Delachesa,  145  Fed. 
617.  76  a  C.  A.  307.  In  83  Cyc  697,  it  U 
said: 

"One  railroad  company  does  not  become  llaMe 
for  the  acts  of  the  servants  of  another  merely 
by  reason  of  being  a  stockholder  in  that  com* 
pony,  or  a  guarantor  of  Ita  bonds,  as  such  facti 
do  n<}t  of  themselves  constitute  either  a  part- 
nership or  make  oqe  company  the  servaot  or 
agent  of  the  other:  but  where  one  company 
actMially  controls  others  through  the  ownership 
of  their  stock  and  operates  all  of  the  lines  as  a 
single  system,  although  the  general  maDSgement 
of  each  road  is  retained  by  uk  company  owning 
it,  the  dominant  company  niSl  be  uabie  for  In- 
juries due  to  the  negligence  of  one  of  the  suIh 
ordinate  companies." 

Apply  Uils  principle  to  the  case  at  bar. 
There  was  evidence  to  go  to  tlie  jury  tend- 
ing to  show  that  the  defendant  in  error  par- 
chased  a  ticket  from  the  plaintiff  in  erroc, 
and  that  trains  were  operated  from  Vernon, 
Tex.,  to  Enid,  Okl.,  by  the  same  crew,  tod 
as  a  part  of  the  same  dlvislcn;  a]bM>  that  pay- 
ment of  the  crew  by  the  different  roadi 
was  merely  done  for  convenience,  In  pnrsn- 
ance  ct  the  railroad  ccmmlBsion  laws  of 
Oklahoma  and  Texas,  for  the  purpose  of  as- 
certaining the  cost  of  railroad  transporta- 
tion to  be  used  a>  a  basis  for  rate-making 
purposes. 

The  plaintiff  cites  and  rellee  wttii  great 
confidence  upon  ttie  case  of  Peterson  v.  Chi- 
cago,  etc.,  Ca,  205  n.  S.  864,  27  Supw  CL  S13, 
61  L.  Ed.  841.  but  the  facts  in  that  ease  are 
entirely  different  from  tliose  in  the  case  at 
bar.  The  only  qu«di<m  presented  tliere  was 
in  regard  to  the  service  of  summons,  and  not 
whether  the  dominant  road  was  liable  tar 
negligence  ot  one  of  ito  subordinates.  It 
U  said  In  206  U.  a  at  page  890^  27.Sup.  Ct 
at  page  622,  61  L.  Ed.  841: 

"It  is  settled  by  the  decisions  of  this  coort 
that  foreign  corporations  can  he  served  with 
process  within  the  state  only  when  doing  busi- 
ness therein,  and  such  service  must  be  upon  an 
agent  who  represents  the  corporation  in  its  bnai- 
ness." 

The  real  point  of  the  dedslon  is  that  so^ 
ice  on  the  agent  of  a  subordinate  company  Is 
not  service  on  the  dominant  cmnpany.  And 
see  this  case  distinguished  with  Wlddta 
Palls  &  N.  W.  R.  Ca  v.  Pud^ett,  Na  6887, 
157  Pac.  112,  decided  October  12,  1915,  and 
not  yet  officially  reported. 

The  plaintiff  In  error  also  cites  and  leBes 
upon  St.  L.  &  S.  F.  R.  Ca  v.  Beach,  26  OU- 
155,  108  Pac.  1098,  but  that  case  Is  not  at  an 
in  point.  The  question  presented  there  was 
whether  hearsay  evidence  was  competent  to 
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prove  that  one  road  wu  operaUng  tbe  otber. 
The  court  say: 

"It  is  contended  by  counsel  for  plaintiff  in  w- 
ror  that  the  attempt  of  tbe  plaintiff  to  show 
eucli  connection  or  relation  between  the  Wt. 
Worth  &  Rio  Grande  Railway  Company,  the 
initial  carrier,  and  tbe  St  Louis  &  San  Fran- 
cisco Railroad  Company,  the  defendant  in  this 
case,  as  to  make  the  defendant  liable,  was  whol- 
ly unsuccessful;  that  the  evidence  offered  was 
laively  hearsay  and  aitirely  Insufficient'  to  fas- 
ten any  liability  npoa  tbe  defendant  company. 
This  contention  is  well  taken.  Moat  of  the  evi- 
dence introduced  over  objections  of  counsel  was 
hearsay,  and  all  (rf  it  was  incompetent  for  the 
purpose  for  which  it  was  offered.  Oa  this 
croond  alone  the  jadgment  must  be  reversed." 

In  the  case  at  bar  the  evidence  to  show 
the  liability  of  the  plaintiff  In  emx  was 
entirely  different  from  that  offered  In  the 
Beach  Case,  and  while  objectiion  was  made 
to  it,  yet  the  objection  is  not  urged  tax  this 
court.  TtM  Beach  Case  does  not  decide  that 
where  one  railroad  cwnpany  sells  a  Ucket 
to  a  passenger  to  transport  him  over  a  sub- 
sidiary Une  In  which  It  owns  all  of  Oie  stock, 
and  the  train  crew  nutning  over  tti»  abort 
mbiddlaxr  line  to  a  division  pobit  on  the 
main  line,  the  payment  being  made  by  the 
separate  corporation  only  for  the  purpose  of 
accounting,  would  not  be  liable  to  such  pas- 
aeager  for  negligence.  Pennsylvania  R.  Co. 
T.  Jones,  1B9  U.  &  333,  15  Sap.  Ot  136,  39 
L.  Ed.  348^  Is  also  dted  and  relied  upon  by 
tile  plaintiff  in  error.  This  case  la  dlstin- 
CuUhed  In  tba  LebliA  Valley  &  Co.  Case, 
mpra,  and  an  ezamlnatl<m  wilt  show  that 
tile  facts  are  entirely  different  from  tbe 
case  at  bar.  In  that  case  some  of  c<m- 
nectlng  canlm  were  held  liable  on  tbe 
ground  set  out  in  the  Lehigh  Valley  Case, 
supra,  trat  the  Pennsylvania  Company  was 
held  not  liable,  because  the  facts  Showed  that 
it  had  assnmed  no  liability  to  the  dfiCoadant, 
Jones. 

VPe  do  not  dedde  that  the  mere  tact  that 
one  corporation  owns  a  majcn-lty,  or  all.  of 
the  stock  of  another  renders  it  liable  for  tbe 
Uata  <tf  tbe  subordinate  corporation,  but 
we  do  hold  that  in  this  case  the  evidence 
above  set  out  was  snffldent  to  take  the  case 
to  the  Jury  on  the  question  as  to  who  was 
operating  the  St  Louis,  San  Francisco  & 
Texas  Railway  Company.  There  Is  no  com- 
plaint made  in  the  brief  as  to  the  charge  of 
the  court  oa  this  point. 

We.  therefore,  recommend  that  the  Judg- 
ment below  be  affirmed. 

PER  CURIAM.  Adopted  In  wluM. 


(63  ou.  m) 
In  re  BABNETTS  ESTATE.    (Na  5847.) 

(Supreme  Court  of  Oklahoma.  Nov.  30,  1915.) 

fSyJldbHM  hv  the  Oowrt.) 

L  ExECirroBS  and  ADBnNierraATOBS  <=>222— 
•  Ci-Aiu  AoAiirsT  Estate— EsTABUSHioiNT— 
Rkhediu. 

A  claim  against  the  estate  of  a  decedent 
can  only  be  estabUsbed:  (1)  By  being  first  pre- 


sented to  and  allowed  by  tbe  executor  or  adudo- 
iatretor.  and  then  being;  presented  to  and  ap- 
proved by  the  county  Jud?e ;  or  (2)  by  judgment 
thereon  in  an  action  against  the  personal  repre> 
sentatire  in  the  proper  court 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent,  i:^  fS  764-766; 
Dea  Dig.  «39222.] 

2.  EZKCUTOBS  AND  AOUlIfZBnATOBS  4s»280— 

Claiu  Against  Estats  —  Aixowahci  bt 

CoTiKTT  Judge. 

The  judge  of  the  county  court  has  power 
only  to  approve  such  a  claim  where  tbe  execu- 
tor or  administrator  has  already  allowed  the 
same;  and  an  order  of  the  county  court,  par- 
porting  to  allow  such  claim,  after  the  executor 
or  administrator  had  disallowed  it,  Is  void. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  C«nt  Dig.  H  841,  842^ ; 
Dea  Dig.  «S9236.] 

8.  ezecittols  amd  adhihibtratoba  «s>241  — 
Claim  Against  Botatb— Disallowance 
Rewedt. 

In  tbe  event  a  claim  filed  against  the  estate 
of  a  decedent  is  disallowed  by  either  the  admin- 
istrator or  the  county  judge,  the  remedy  is  not 
by  appeal. 

[Ed.  Note.— For  other  eases,  see  Executors 
and  Administrators,  Ceut  Dig.  |S  827,  849; 
Dee.  Dig.  ^241.1 

OomnUssioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Muskogee  Coun- 
ty; R.  P.  De  Graffenreid,  Judge. 

In  the  matter  of  the  estate  of  George 
Bamett,  deceased;  Edmund  McKay,  admin- 
istrator. From  an  order  disallowing  claim 
filed  against  the  estate  by  Robert  L.  Page,  he 
appealed  to  tbe  district  court,  and,  the  appeal 
b^Dg  dismissed  on  motion  of  the  adminis- 
trator, Page  brings  etmt.  Aflbmed. 

McDougal,  I^tle  &  Allen,  of  Sapulpa,  fpr 
plaintiff  In  error.  F,  Scruggs,  of  Muskogee, 
Albert  Hunt  and  J.  O.  Pinson,  both  of  Wag- 
oner, and  J.  S.  Severson,  of  Brokoi  Arrow, 
for  defendants  in  error. 

BREWER,  a  Robert  L.  Page  appealed  to 
the  district  court  from  an  order  of  tbe  county 
court  of  Muskogee  county,  made  August  23, 
1012,  disallawing  his  claim  filed  against  an 
estate.  On  motion  of  tbe  administrator,  this 
appeal  was  dismissed,  on  tbe  ground  that  the 
district  court  was  witbout  Jurisdictiou  to  en- 
tertain same.  To  review  this  order  of  dis- 
missal, this  proceeding  in  error  Is  prosecuted. 

An  examination  of  the  record  as  filed  in 
this  court  shows  that  on  November  13,  1909, 
the  administrator  filed  a  report,  to  which 
the  claim  Involved  here  was  attached,  and 
such  report  was  approved  on  said  date.  The 
claim  of  apiKllant  was  not  approved.  Tbe 
record  Is  silent  as  to  when  this  claim  was 
filed  in  the  county  court  There  Is,  from 
this  date,  a  break  in  the.  record  and  nothing 
shown  until  August  28,  1912,  on  which  data 
the  follovring  order  was  made: 

"And  now  on  this  day  it  Is  ordered  by  the 
court  that  the  claim  of  R.  L.  Page,  heretofore 
filed  herein,  be  and  the  same  Is  heretv  denied. 
"Thomas  W.  Leahy,  County  Judge." 
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Nothing  farther  appears  until  September 
10,  1912,  at  which  time  there  was  filed  a  no- 
tice to  the  coanty  jndge  and  other  interested 
parties,  of  an  appeal  to  the  district  court 
from  the  order  disallowing  the  claim  made 
on  August  23,  1912.  On  the  same  day  an 
appeal  bond  was  filed  and  approved  by  the 
county  Judge.  The  transcript  of  the  proceed- 
ings in  the  coanty  conrt  an>eani  to  have 
been  filed  In  the  district  court  May  10,  1013. 
On  June  3,  1913,  the  motion  to  dismiss  was 
filed,  and  the  same  was  sustained  on  June 
24th  thereafter. 

[S]  On  this  record  the  appeal  was  proper- 
ly dismissed  by  the  district  conrt  We  are 
unable  to  ascertain  from  the  recon!  whether 
the  administrator  allowed  the  dalm  or  not ; 
it  Is  stated  In  the  brief  he  disallowed  it  We 
only  know  that  ibe  coun^  Judge  refused  Its 
allowance.  We  do  not  know  when  the  claim 
was  filed  in  the  probate  proceedings ;  wheth- 
'er  before  statehood  or  afterwards;  and  this, 
notwithstanding  statements  made  In  the 
briefiB,  that  It  was  in  fact  filed  before  state- 
hood. However,  this  Is  immaterial,  for  the 
relief  sougbt  In  the  manner  sougbt.  was  be- 
cause of  a  Judgment  had  In  the  case  on  Au- 
gust 23,  1912.  The  court  probably  dismissed 
the  appeal,  for  the  reason  that  it  was  not 
taken  or  anything  done,  looking  to  that  end, 
within  10  days  after  the  rendition  of  the 
Judgment,  as  required  In  certain  cases  by  sec- 
tion 6504,  Rev.  Laws  1910,  and  because  the 
transcript  was  not  lodged  In  the  district  court 
within  the  time  required  by  section  6413, 
Rev.  Laws  1910.  From  an  examination  of 
the  record,  it  appears  that  the  action  of  the 
cdurt  was  Justified  on  these  grounds.  But 
there  Is  another  fundamental  reason  why 
the  appeal  should  have  been  dismissed.  The 
remedy,  where  ao  account  is  disallowed  by 
the  county .  Judge,  is  not  by  appeal.  Section 
6342,  Rer.  Laws  1910,  prescribes  In  detail 
the  manner  of  presenting  claims  to  the  ex- 
ecutor or  administrator,  and  requires  that 
such  officer  Indorse  on  the  same  his  allow- 
ance or  rejection,  with  the  date  thereof. 
If  such  officer  allows  the  claim.  It  must  be 
then  presented  to  the  Judge  for  bis  approv- 
al ;  and  In  like  manner,  be  must  Indorse  up- 
on It  either  his  approval  or  rejection.  If 
^ther  the  Judge  or  the  administrator  neg- 
lects to  80  Indorse  the  claim  for  10  days 
after  Its  presentation,  such  iwnactlon  Is 
equivalent  to  a  rejection  on  the  tenth  day. 

Section  6344,  Rev.  Laws  1910,  provides  a 
remedy  In  case  of  the  rejection'  of  a  claim  by 
either  the  executor  or  administrator  of  the 
estate,  or  the  Judge  of  the  court  This  sec- 
tion is  as  follows: 

"When  a  claim  is  rejected,  either  by  the  ex- 
eentor  or  adminlrtrator,  or  the  jndge  of  the 
county  court,  the  holder  must  bring  anlt  In  the 
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proper  court  accordlDS  to  Its  amount  against 
the  executor  or  administrator,  within  tfaree 
mouths  after  the  date  of  its  rejection,  if  it  be 
then  due,  or  within  two  months  after  it  becomes 
due,  otherwise  the  claim  is  forever  barred." 

From  a  study  of  these  sectiom,  It  appears 
that  the  county  cohrt  has  the  power  to  re- 
ject a  claim  that  has  been  allowed  by  the 
administrator;  but  If  the  executor  or  ad- 
ministrator has  himself  rejected  the  claim, 
the  county  court  appears  to  be  without  pow- 
er to  allow  it  over  such  rejection;  all  of 
which  means  that  If  the  claim  is  refused 
and  disallowed  by  either  the  administrator 
or  the  court  that  is  the  end  of  the  matter, 
so  far  as  those  officers  are  concerned,  and  the 
claimant  for  relief,  must  go  Into  the  proper 
court  considering  the  amount  of  his  claim, 
and  there  have  its  validity  determined.  So 
far  as  we  know  from  this  record,  the  admin- 
istrator disallowed  this  claim.  If  so,  the 
county  court  was  without  power  to  override 
this  action  and  allow  It.  Therefore,  If  the 
county  conrt  was  without  power  to  allow  this 
claim,  of  course  the  district  court  would  like- 
wise be  without  such  power  on  appeaL 

[1,  2]  In  the  recent  case  of  Osbum  v.  Fore- 
sythe,  Adm'r,  153  Pac.  207,  No.  57{»  (recent- 
ly decided,  but  not  yet  offldally  reported),  it 
Is  said  In  the  syllabus: 

"1.  A  claim  against  the  estate  of  a  decedent 
can  only  he  established  (1)  by  being  first  pre- 
sented to  and  allowed  by  the  execntor  or  ad- 
ministrator, and  then  being  presented  to  and  ap- 
proved by  the  county  ^adge;  or  (2)  by  ju^ 
ment  thereon  in  an  action  against  the  peiimial 
representative  in  the  proper  court. 

'*2.  The  judge  of  the  coouty  conrt  has  power 
only  to  approve  such  a  claim  where  the  executor 
or  administrator  has  already  allowed  the  same; 
and  an  order  of  the  county  court,  purporting 
to  allow  such  claim  after  the  executor  or  ad- 
ministrator had  disallowed  it  Is  void." 

In  the  case  Just  dted,  It  will  be  noticed 
that  an  appeal  was  taken  to  the  district 
court;  that  appeal  was  from  an  order  re- 
fusing to  vacate  a  Judgment,  wherein  a  dalm 
was  allowed  by  the  court  after  Its  rejection 
by  the  administrator.  The  district  court 
properly  held  that  the  county  court  shoald 
have  vacated  its  erroneous  order,  allowing 
the  claim.  In  other  words,  the  appeal  was 
to  have  done  that  which  the  connty  court 
had  the  power  to  do,  and  ought  to  have 
done.  In  the  Instant  case,  the  appeal  was 
to  have  done  a  thing  the  county  court  had 
no  power  to  do.  In  fact,  the  appeal  In  this 
case  was  to  establish  a  claim  against  an  es- 
tate, over  the  rejection  of  the  administrator 
and  the  county  conrt,  thus  requiring  the  use 
of  power  and  Jurisdiction  the  district  conrt 
did  not  possess  on  appeal. 

The  judgmrat  of  the  trial  court  should  be 
affirmed. 

PEBOUBIAM.  Adopted  in  wholA. 
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JTONBS  T.  S.  H.  KBBSS  &  CO.   (No.  0684.) 
(Sopreme  Court  of  Oklohwia.    Nor.  2,  1915. 
Beheorinv  Denied  Dee.  21,  1915^) 

(ByUabut  bv  the  Court.) 

1.  Appeai.  and  Ebrob  «»969— Pueadiito 
286— DisciiBnoiUBT  BtnJNO— AuBirDiaEin: 
TO  PuADina. 

The  granting  or  refusing  permisBion  by  the 
trial  court  to  amend  pleadiags  after  the  trial 
has  commenced  resta  within  the  sound  judicial 
discretion  of  the  trial  court,  and  hia  action 
thereon  will  not  be  reviewed  here  nnleu  it  ia 
shown  that  he  has  abused  that  discretion. 

(Ed.  Note.— For  other  caees,  see  Apneal  anfl 
Error.  Cent  Dig.  8S  8825-3831 ;  Dee.  Dig.  «=> 
059;  Pleading.  Cent  Dig.  H  601.  606;  Dec. 
Dig.  ^236.] 

2L  ImNDLOBD  and  ItaVAKT  «3;>160— SXFAIBS 

— Ddtt  or  Landlobd. 

In  the  absence  of  an  expressed  atipnlatlon 
to  that  effect,  the  lessor  of  a  building  for  busi- 
ness purposes  is  under  no  legal  or  implied  obli- 
gatlcai  to  keep  the  leased  premises  in  repairs  and 
tenantable. 

[Ed.  Note.— For  odier  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  536;  638.  544-648,  665, 
556;   Dec  Dig.  «=»150.] 

3.  EsroPFEL  ^112  —  Pleadis«  —  Sroni- 

CZBNCT. 

A  party  entitled  to  au  estoppel  need  not  In 
all  cases  formally  plead  the  estoppel.  If  the 
facta  constituting  the  estoppel  are  in  any  way 
Buffidently  pleaded,  he  is  entitled  to  the  benefit 
of  the  law  arising  therefrom. 

Note.~For  other  cases,  see  Estoppel, 
Cent  Dig.  {  302;  Dec.  Dig.  «=»112.] 

4.  Tbial  «=>192— iNSTBucnoNS— AKomrr  or 
Bbcovebt— EviDSnCE. 

It  iq  not  error  for  the  court  to  instruct  the 
jury  what  the  amount  of  recovery  should  be  in 
case  they  find  for  the  plaintiff  when  there  is 
no  controversy  over  the  amount  due,  provided 
they  first  find  the  controverted  issues  In  favor  of 
plamtiff. 

[Ed.  Note.— For  other  eases,  see  Trial.  Cent 

Dig.  S§  432-434;  Dec.  Dig.  «=>192.] 

6.  New  Trial  <&=»99  -»  Newly  Discovebed 

ETIDENOB— DZSCBETION. 

The  granting  of  a  new  trial  on  the  grounds 
of  newly  discovered  evidence  Is  largely  within 
the  discretion  of  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent  Dig.  »  201,  207 ;  Dec.  Dig.  «»90.] 

Commissioners'  Optnion,  DlvMon  Na  4. 
Brror  fnnn  District  Courts  Oklahoma  Coun- 
ty; Geo.  W.  Clark,  Judge. 

Action  by  S.  B.  Kress  &  Co.,  a  corporation, 
against  James  M.  Jones.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

James  S.  Twyford.  of  Oklahoma  City,  for 
plaintiff  In  error.  Everest  &  Campbell,  of 
Oklahoma  City,  for  defendant  in  error. 

MATHEWS,  a  On  the  80th  day  of  AprU, 
1908,  V.  S.  Stone  and  wife  and  Mary  L. 
Powell  and  ber  husband  entered  Into  a  lease 
contract  with  T.  J.  Hendrickson  and  wife 
for  a  lease  for  99  years  upon  lots  21  and  22 
In  block  34.  in  Oklahoma  City,  and  the  build- 
ing thereon,  known  as  the  Hendrickson  build- 


ing. The  two  lessors  having  had  a  disagree- 
ment, Powell  and  husband  entered  suit 
against  Stone  and  wife  for  an  adjustment 
of  their  affairs  relative  to  said  lease.  On 
December  14,  1908,  said  parties  filed  In  said 
action  a  stipulation  that  a  receiver  be  ap- 
pointed by  the  court,  who  should  sell  the 
said  leasehold  on  December  21,  1908,  at  1:30 
p.  m.,  to  the  hlgtbest  bidders  for  cash,  and  a 
receiver  was  so  aKH>lnted  In  compliance  with 
said  stipulation  and  the  leasehold  sold  by 
him  in  accordance  with  stipulations  and  the 
same  purchased  by  the  said  XT.  S.  Stone  and 
on  the  13th  day  of  April,  1909,  the  sale  was 
by  the  court  confirmed  and  deed  executed 
by  the  reoelTer  to  the  said  U.  S.  Ston&  On 
December  18,  1008,  U.  S.  Stone  and  wife 
made  and  executed  to  defendant,  James  M. 
Jones,  a  written  lease  for  five  years  from 
January  1,  1909,  upon  a  certain  room  in 
said  tralldhig  to  be  used  by  said  Jones  in 
conducting  a  pool  and  billiard  hall,  the  agreed 
rental  being  f200  per  month.  On  the  21st 
day  ot  December.  1908,  the  said  U.  8.  Stoiu 
and  wife  made  a  written  assignment  of  tbsir 
interest  In  said  leasehold  to  the  Oklahoma 
City  National  Bank,  whldi  Instrument  tras 
recorded  on  the  same  date  at  3:16  o'clock 
p.  m.  On  Ihe  16th  day  of  Dec«nber,  1^00, 
the  said  IT.  S.  Stone  and  wife  and  the  afore- 
said bank  assigned  aald  leasehold  to  one  Wat- 
kins,  "subject  to  all  outstanding  valid  sub- 
leases to  occupants  of  said  premises."  On  the 
22d  day  of  December,  1911,  the  said  Watkins 
ass^ned  said  leasehold  to  the  plaintiffs,  S. 
H.  Kress  &  Co.,  subject  to  the  outstanding 
sublease  to  James  M.  Jones.  The  said  de- 
fendant, James  M.  Jones,  entered  Into  posses- 
sion of  said  room  leased  to  him  and  occupied 
the  same  as  a  pool  hall,  paying  the  monthly 
rental  of  $200,  untU  the  30th  day  of  Janu-' 
ary,  1912,  when  he  vacated  the  same  and 
this  suit  was  instituted  by  plaintiff  for  the 
rental  for  the  balance  of  the  term  in  the  sum 
of  ¥4,600. 

In  the  action  filed  by  plaintiff  against  de- 
fendant, the  plaintiff  declared  upon  the  said 
lease  entered  Into  between  defendant  and 
U.  S.  Stone  on  the  18th  day  of  December, 
1908,  and  sued  for  a  breach  of  the  same.  To 
this  petition  Jones  answered  in  substance: 
(1)  A  general  and  specific  denial  of  the  pe- 
tition. (2)  Denial  th^t  the  lease  ever  became 
effective,  and  alleging  that  if  It  did  the  prem- 
ises became  imtenantable,  requiring  him  to 
vacate  same.  (3)  Plaintiff  and  Its  predeces- 
sors failed  to  keep  the  radiators  In  said  build- 
ing in  proper  repair,  and  did  not  furnish  suf- 
ficient heat  to  properly  warm  the  premises 
for  pool  hall  purposes,  and  permitted  the 
roof  of  said  building  to  be  and  become  in  a 
bad  state  of  repair,  whereby  rain  entered  the 
premises  to  defendant's  damage,  all  of  which 
was  well  known  to  the  plaintiff  and  Its  pred- 
ecessors, and  which  they  failed  to  remedy. 
(4)  That  defendant's  access  to  the  premises 
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was  Interfered  with  by  ttie  plalntlfl  and  his 
predecessors  In  the  constmction  of  barriers, 
and  the  signs  of  defendant's  bnslness  were 
obstructed  thereby,  also  a  defMtire  plnmb< 
Ing  connection  upstairs  In  a  separate  d^wrt- 
ment  from  that  of  defeiidant  caused  damage 
to  defendant's  proper^,  and  also  damaged 
his  business.  '(D)  Tbat  the  title  to  said  prem> 
Ises  was  InvolTed  in  litigation  In  an  action 
pending  In  the  district  court  of  Oklahoma 
county  entitled  "No.  SO^,  Powell  et  al.  t. 
Stone  et  aL,"  and  that  at  the  time  of  the  ex- 
ecution of  said  lease  the  said  Stone  was  not 
in  possession  of  the  premises,  but  the  same 
were  In  the  possession  of  a  person  appointed 
by  the  court  In  said  case.  (6)  That  at  the 
time  said  lease  was  executed  the  said  Stones 
were  not  the  owners  of  said  property,  and 
were  not  entitled  therefore,  to  make  a  valid 
lease  thereon;  that  when  defendant  learned 
of  this  fact  and  advised  the  said  Stone  there- 
of, it  was  then  agreed  between  the  said  Stone 
and  Jones,  tbat  in  the  event  said  Stone  be- 
came the  purchaser  of  the  title  to  the  prop- 
erty at  the  Judicial  sale  on  December  21, 
1908,  they  would  execute  a  new  lease.  On 
said  date  defendant  believing  said  Stone  had 
purchased  said  property,  offered  to  make 
said  lease,  and  was  then  advised  that  the 
said  Stone  had  not  purchased  the  same,  but 
a  certain  bank  In  Oklahoma  City  had  become 
such  purchaser,  and  thereupon  it  was  agreed 
by  and  between  said  Stone  and  Jones  that 
said  written  lease  made  theretofore  between 
said  parties  would  not  be  considered  bind- 
ing, and  that  this  defendant  would  remain 
In  possession  of  said  premises  at  ao  agreed 
rental  of  $200  per  month,  and  not  under  said 
lease,  and  until  other  arrangements  were 
made.  At  the  same  time,  the  defendant  also 
filed  his  cross-petition,  wherein  he  alleged 
that  on  the  14th  day  of  I>ecember»  1908,  he 
entered  into  a  lease  contract  with  one  U.  S. 
Stone  and  wife  for  the  use  of  the  second  floor 
of  the  Bendrickson  building  for  a  period  of 
6  years  from  January  1,  1909 ;  that  the  les- 
sors agreed  therein  to  keep  the  same  in  good 
repair  and  In  a  tenantable  condition;  that 
they  agreed  to  give  defendant  free  access 
to  said  second  floor,  but  in  violation  thereof 
built  a  wall  In  front  of  the  staircase  which 
hid  defendant's  signs;  tbat  defendant  had 
been  greatly  damaged  1^  reason  of  the  said 
lessors  not  keeping  the  premises  In  a  ten- 
antable condition  In.  the  sum  of  915,015.86, 
for  wldch  he  prayed  judgment 

The  court  sustained  a  demurrer  to  said 
cross-petition.  The  canae  came  on  for  trial, 
and  the  plaintiff  having  rested  its  case,  the 
defendant  tiered  testimony  concerning  an 
alleged  agreement  to  rescind  the  written 
lease  and  snbstltate  therefor  an  oral  or 
verbal  lease  to  the  effect  that  the  term  should 
be  from  month  to  month.  Upon  objection, 
the  court  ffioduded  the  testimony,  whereupon 
l-iie  defendant  asked  permlsidon  to  file  an 
amendment  to  the  effect  that  beton  the  as- 
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slgnment  of  the  lease  to  idolntifl,  that  de- 
fendant  and  the  lessor,  V.  S.  Stone,  altered 
into  an  executed  oral  agreement  for  a  raln- 
able  consideration,  whereby  the  sold  lease 
sued  on  was  rescinded,  and  that  by  opreas 
agreement  betwe^  the  parties,  ttie  defend- 
ant l}ecame  a  tenant  from  month  to  month. 
Upon  the  offering  of  this  ammdment  Uie 
court,  In  the  absence  of  the  jury,  heard  the 
evidence  offered  by  defendant  in  sni^rt  of 
the  same,  whicli.  In  substance,  was  that  <mi 
the  23d  day  of  December,  1908,  U.  S.  Sbme 
informed  d^endant  that  the  written  lease 
th^  had  entered  Into  was  void  as  the  Okla- 
homa City  National  Bank  hod  bon^t  one- 
half  Interest  in  the  original  lease,  and  that 
the  lease  he  had  could  not  go  Into  effect,  but 
that  he  might  use  the  building  until  farther 
notice;  that  Stone  told  him  he  would  moke 
the  repairs,  and  did  afterwards  make  repairs 
on  the  building ;  and  that  he  also  told  him 
he  could  not  give  him  a  new  lease  without 
the  bank  first  seeing  it;  tbat  he  spoke  to 
the  said  Stone  afterwards  about  having  the 
premises  repaired  and  that  he,  the  aald 
Stone,  did  some  r^lring  thereon;  that 
Stone  told  him  the  rental  contract  was  nnU 
and  void  and  that  they  ^reed  to  that  and 
Stone  fixed  up  the  buildli«  and  put  It  In 
proper  repair  for  htm. 

[1, 2]  After  hearing  this  evidence  the  court 
refused  to  allow  the  amendment,  and  tbls 
action  of  the  court  la  Uie  first  question  pre- 
sented in  defendant's  britf .  We  are  not  ^e- 
pared  to  say  tbat  It  woe  error  for  the  court 
to  have  refused  bla  permlsdon  to  the  filing  of 
this  amendmoit,  even  Hiongh  defmdant  liad 
already  imperftetly  pleaded  the  some  tiling 
In  his  originid  answer.  The  granting  or  re- 
fusbig  permission  by  the  trial  court  to  amend 
pleadii^  after  the  trial  has  commenced 
rests  within  the  sound  judicial  discretion  oC 
the  trial  court,  and  his  action  thereon  will 
not  t>e  reviewed  here  unless  it  Is  shown  that 
he  has  abused  that  dlscretlcm.  The  trial 
court  hod  this  Icind  of  a  proposition  before 
him;  the  defoidant^  to  ttie  plalntlfl^  was  in 
possession  of  the  premises  in  controversy  ap- 
parently under  a  5-year  writtra  lease.  He 
had  already,  occupied  the  same  for  8  yean 
and  1  month  when  he  vacated.  While  It  is 
true  that,  under  onr  Oode,  antagonistic  de* 
fenses  may  be  set  up  in  thesame  answer,  yet 
sudi  defenses  do  not  an^teal  very  strong  to 
any  one.  We  find  the  defendant  fixat  prac- 
tically admitting  that  be  held  Oie  pranlsee 
under  a  6-year  lease  aa  claimed  1^  ptalntlff, 
and  alleging  that  the  reason  he  vacated  the 
premises  was  on  account  of  plaintiff  pw- 
mitting  the  same  to  become  dilapidated,  un- 
tenantable, and  unsanitary,  and  tliat  he  woe 
thereby  compiled  to  vacate  the  same  to 
his  great  loss  and  damage.  This  he  follows 
with  his  cross-action,  whetdu  he  dedares 
upon  the  TOTy  lease  for  tlie  breads  of  wUdi 
plaintiff  instituted  its  actlm  and  there  he 
expressly  states  that  be  entered  Into  tlie 
said  Ica^  contracts  in  controversy  with  the 
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said  Stfflie  for  a  term  of  6  years,  and  tbea 
arers  that  by  reason  of  the  failure  Qm 
lessees  to  keep  said  premises  In  good  repair 
and  In  a  tenantable  condition  he  was  imag- 
ed in  the  Epedflc  sum  of  |15.016^  which  be 
alleBes  is  the  dlffraoice  between  tbe  earn- 
ings t>f  his  bndness  for  tbe  first  IS  months 
be  occupied  tbe  premises,  and  Qie  last  18 
months  be  occupied  the  same.  With  these 
two  allegations  before  tbe  court,  the  defend- 
ant next  asked  bis  permission  to  be  allowed 
to  all^e  and  prore  tlut  dnring  all  tbe  time 
lie  had  ocenided  tlie  premises  in  controversy 
for  a  period  of  3  years  and  1  month,  osten- 
sibly under  a  &-year  written  lease,  that  the 
same  had  been  abrogated  from  the  bee^nning 
and  that  be  bad  been  a  tenant  from  month  to 
month  only.  A  party  appearing  before  tbe 
court  with  Bttdi  contradictory  and  ant^onls- 
tic  statements  Is  not  In  a  very  favoraUe  at- 
titude to  invoke  the  court's  Judicial  discre- 
tion, and  the  feelli^  of  the  court  in  such 
cases  would  naturally  be  to  rule  him  to  tbe 
letter  of  the  law.  It  is  plainly  apparent  that 
defendant  intended  to  upon  the  failure 
<tf  tbe  plaintilf  to  keep  tbe  premises  In  repair 
as  his  actual  defense,  and  when  tlie  court 
excluded  that  defCTse*  correctly,  for  tbe  rea- 
son tliat,  in  ttn  absence  of  an  expressed  stip- 
ulation to  that  effect)  the  lessor  of  a  build- 
ing for  boMness  purposes  is  under  no  legal 
or  Implied  (AUgatton  to  keep  the  leased  prem- 
ises in  lepeixa  and  tenantable,  tben  defend- 
ant comes  forward  with  the  defense  that  tbe 
lease  sued  on  was  never  bindiiv  on  bim. 
In  Horton  v.  Barly,  S9  OfcL  9D,  134  Pac.  486, 
47  L.  B.  A.  (N.  &)  814,  Ann.  Gaa  1915D,  825, 
we  find: 

tbe  lease  of  a  building  for  mercantile  pnr- 
.  poses,  tbere  is  do  implied  warranty  that  it  is 
suitable  or  properly  adapted  for  the  usee  to 
which  it  ia  applied,  nor  that  it  aball  continue  to 
be  suitable  for  tbe  lessee's  use  or  buBineas,  or 
safe  frtnn  exposure  to  danger  bom  tin  ele- 
ments." 

In  the  lease  contraet  under  con^eration 
fitere  was  no  expressed  agreemmt  that  the 
lessor  would  keep  the  leased  premises  In  re- 
pair, and  therefore  It  follows  that  defendant 
could  not  maintain  an  acUon  against  said 
lessor  or  bis  assigns  for  damage  incurred 
<»i  account  of  the  pronlses  l>ecomlng  un- 
tenantablfe 

2.  Ttie  lease  contract  under  consideration 
contained  thb  following  provision  as  to  heat* 
Ins  the  leased  premises,  and  this  clause  Is 
the  only  <me  found  in  the  contract  relative 
to  heating: 

''Whereas,  at  present  there  Is  a  heatiog  plant 
In  the  Colcord  Building  next  adjoining  tbe 
said  Hendrickson  Building,  and  from  which 
beating  plant  the  said  premiaea  hereby  leased 
are  to  be  heated ;  it  is  hereby  understood  and 
agreed  that  the  parties  of  the  first  part  are  to 
famish  the  fuel  for  the  heating  of  the  premises 
hereby  leased,  and  that  the  part;  of  the  second 
part  is  to  pay  bis  pro  rata  share  for  Janitor 
services  or  help.  In  the  attending  of  the  add  fat^ 
nace." 

One  (tf  the  defenses  offered  by  defendant 
was  tliat  d^nulant  failed  to  comply  with 


this  clause  In  Oie'  contract,  and  ftdled  to 
furnish  the  necessary  fuel  for  heating  the 
proulses,  and  fbr  that  reason  the  premises 
became  so  cold  that  it  was  untenantable  and 
caused  the  patrons  ot  defendant's  pool  hall 
to  leave  or  stay  away  and  not  patronise  bis 
pool  hall  dnring  these  cold  periods.  Cvidoice 
was  introduced  on  tib»  part  of  the  defendant 
to  the  effect  that  at  times  fuel  was  not 
fumlsbed  in  soffldent  quantities  to  keep  up 
the  proper  degree  of  heat,  and  evidence  was 
Introduced  in  behalf  of  the  plaintiff  tending 
to  prove  to  the  contrary,  and  Um  court  in< 
Btructed  the  Jury  thereon  as  follows: 

"BMdence  has  been  introduced  to  the  effect 
tbat  in  the  month  of  December,  1011,  that  tbe 
landlord  failed  to  furnish  fuel  for  this  heating 
plant  for  the  heating  of  these  rooms,  and  that 
hj  reason  thereof  tbe  premises  were  untenant- 
able during  the  month  of  December,  1911.  If 
that  were  true,  and  afterwards,  after  such  fail- 
ure upon  tbe  part  of  the  landlord  to  furnish 
the  fuel,  as  required  by  tbe  contract,  tbe  ten- 
ant, with  full  knowledge  of  all  the  facts,  made 
bis  payment  of  rent  for  the  month  of  January, 
1912,  he,  by  ao  doing,  waived  that  failure  upon 
the  part  of  the  landlord  to  furnlab  the  fuel  for 
the  month  of  December,  1011." 

The  court  gave  simliar  Instructions  touch- 
ing the  two  preceding  months  prior  to  the 
month  of  December,  1911. 

[3]  Defendant  sets  np  the  defense  of  fiill- 
nre  to  furnish  sufficient  fnel  in  his  answer. 
Tbe  plaintiff  replied  thereto  by  a  general 
denial.  The  defendant  urges  that  the  giving 
of  these  Instructions  was  error,  as  It  operat- 
ed in  effect  as  an  estoppel,  and  in  order  for 
tbe  same  to  be  available  it  roust  be  pleaded. 
It  is  true  that  estoppel  must  be  pleaded  in 
order  tliat  it  might  be  taken  advantage  of, 
and  conceding,  but  by  no  means  admitting, 
tbat  the  instructions  complained  of  do 
submit  to  tbe  Jury  a  matter  of  estoi^l,  yet 
it  ta  not  always  necessary  to  plead  estoppel 
in  hsec  verba,  because  where  tbe  facts  plead- 
ed entitle  a  party  to  a  certain  relief,  the 
pleadings  are  snfllcient  as  a  plea  of  estop- 
pel, witbont  a  spedQc  designation  of  it  as 
such.  A  party  entitled  to  an  estopi>el  need 
not  in  all  cases  formally  plead  the  estoppeL 
If  tbe  facts  constituting  the  estoppel  are 
in  any  way  sufficiently  pleaded,  he  is  entitled 
to  the  benefit  of  the  law  arising  therefrom. 
City  Nat  Bank  v.  Thomas,  46  Neb.  661,  65 
N.  W.  890.  ' 

[4]  In  the  case  at  bar,  It  is  set  out  tbat 
the  defendant  beta  the  premises  under  a  &- 
year  lease  and  was  to  pay  tbe  rental  monthly 
in  advance,  and  so  paid  the  same  np  until 
the  time  be  vacated  tbe  premises,  and  we 
think  tbe  pleadings  warranted  the  court  in 
submitting  tbe  Instructions  complained  of. 
It  was  not  in  controversy,  but  admitted  by 
both  sides  tbat  the  monthly  rental  payments 
had  been  duly  made  as  called  for  In  tbe  said 
contract 

bistnictlon  No.  4  reads  as  follows: 
"Evidence  baa  also  been  introduced  to  the  ef- 
,  feet  that  during  tbe  months  of  November  and 
December,  1911,  and  January,  1912,  the  prede- ' 
ceswr  of  Kress  4  Co,  (who  wa  a  nan  by  the 
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name  of  Watldos)  aod  Kreaa  &  Co.,  after  thej 
became  the  owners  of  the  premises  in  the  latter 
part  of  December,  1911.  mled  to  famish  fael 
for  this  headnff  plant,  and  that  by  reason  there- 
of the  premises  became  untenantable.  If  that 
were  true,  and  the  landlord  failed,  upon  notice 
of  complaint,  to  furnish  a  suSdent  quantity  of 
fuel  for  the  purposes  named,  within  a  reasonable 
time  after  having  received  such  notice,  the  ten- 
ant  misht,  thereupon,  declare  the  lease  forfeit- 
ed, so  far  as  he  was  concerned,  and  vacate  the 
premises,  in  which  case  he  woald  not  be  liable 
for  the  payment  of  the  rent  for  the  tinezpired 
portion  of  the  term." 

Defendant  nrgee  against  this  Instmctlon 
that  the  "court  reads  something  Into  the 
contract  in  this  Instmctlon  that  la  not  there, 
namely,  if  the  lessor  'failed,  upon  notice  or 
complaint,  to  famish  fael,'  then  this  would 
Justify  the  tenant  In  vacating."  In  the  light 
of  the  evidence  introduced  at  the  trial  on 
that  particular  point,  we  think  the  Instruc- 
tion fair  and  proper.  In  the  heaUng  furnace, 
gas  ezclu^vely  was  used  for  fuel.  Ordina- 
rily the  supply  of  gas  was  ample,  but  upon 
a  few  occasions  in  unusual  and  extremely 
cold  weather,  the  supply  of  gas  would  mn 
short,  and  this  deficiency  caused  the  prem- 
ises to  become  ctM  and  uncomfortable.  The 
plaintiffs  had  no  control  over  the  supply  of 
gas  at  these  times,  and  was  not  respondble 
for  the  shortage.  Merely  because  the  sup- 
ply of  gas  failed  at  a  few  rare  instances, 
within  itself,  would  not  legally  justify  the 
vacating  of  a  5-year  lease  contract  We  be- 
lieve, as  applied  to  the  evidence  In  this  case, 
the  instmctlon  complained  of  was  more  fa- 
vorable to  defendant  than  he  was  entitled  to. 
Be  knew  the  nature  of  the  fuel  furnished  for 
the  furnace,  and  also  undoubtedly  knew  that 
at  rare  Intervals  in  extremely  cold  weather 
the  supply  of  gas  was  liable  to  run  short 
Somewhat  dehors  the  record.  It  is  not  very 
probable,  during  these  extremely  cold  periods, 
which  seldom  last  more  than  a  day  or  two 
in  this  latitude,  and  but  seldom  occur,  when 
It  becomes  so  unusually  cold  that  the  gas  sup- 
ply rans  short  that  but  few  patrons  of  the 
game  of  pool  would  desire  to  engage  In  the 
game  under  such  conditions,  even  though  it 
was  possible  to  heat  the  premises  to  the  de- 
sired temperature.  We  cannot  but  conclude 
that  the  defense  here  urged  is  more  subter- 
fuge than  a  reality. 

The  court  correctly  instructed  the  Jury 
that  If  they  found  for  the  plaintiff,  that 
they  should  fix  the  amount  of  recovery  at 
$200  a  month  for  14  mouttis.  The  issue  In 
the  case  was  whether  or  not  the  defendant 
was  Justifiable  in  vacating  the  premises. 
There  was  no  controversy  over  the  amount 
of  recovery  in  case  the  jury  found  against 
the  defendant  upon  his  piea  that  he  was 
justified  in  vacating  because  it  followed,  as 
a  matter  of  course,  that  if  he  was  not  so 
justified,  then  the  plaintiff's  recovery  would 
be  under  the  terms  of  the  contract  which 
called  for  14  months,  the  balance  of  the  term, 
at  the  contract  price  of  $200  per  month. 


The  defendant  assigns  as  error  the  refusal 
of  the  court  to  give  an  Instruction  requested 
by  defendant  to  the  effect  that  if  the  premis- 
es were  not  in  the  possession  of  the  lessor  at 
the  time  of  the  lease,  and  the  same  were  a 
subject  of  controversy  In  an  action  In  the 
district  court.  In  which  Powell  and  others 
were  plaintiffs,  and  Stone  and  others  were 
defendants,  and  the  lessee  knew  of  the  pend- 
ency of  such  action,  then  the  contract  sued 
upon  would  be  in  violation  of  section  2214, 
Snyder's  Laws  1909.  The  evidence  in  this 
case  shows  that  the  defendant  was  fully  cog- 
nizant of  the  condition  of  the  title  to  the 
lease  In  controversy  at  the  very  time  he  sign- 
ed the  lease.  The  defendant  testified  on  this 
point  that  at  the  time  the  lease  was  execut- 
ed, he  knew  John  Connelly  bad  possession 
of  the  building,  and  further  that  Stone  told 
him  the  matter  was  Involved  tn  a  1^1  con- 
troversy, and  that  a  suit  had  been  filed  to 
dissolve  the  partnership,  and  that  he,  Stone, 
did  not  know  who  would  acquire  the  lease 
at  the  receiver's  sale,  but  that  it  was  agreed 
that  if  Stone  was  the  successful  bidder  at 
the  sale,  then  the  lease  already  executed 
should  become  effective.  This  contingency 
became  a  reality  when  Stone  became  the  suc- 
cessful bidder  at  the  receiver's  sale  on  De- 
cember 21, 1908,  and  from  that  date  the  lease 
became  effective. 

[6]  One  of  the  grounds  urged  in  the  trial 
court  by  defendant  for  a  new  trial  was  cer- 
tain newly  discovered  evidence.  The  defend- 
ant in  support  of  his  motion,  filed  the  affi- 
davit of  a  party,  wherein  It  was  set  out  that 
this  party  worked  in  the  building  in  contro- 
versy during  the  Inonths  of  December,  1911, 
and  January,  1912,  and  that  on  each  daf 
thereof  he  was  in  the  boiler  room  where  the 
heating  plant  was  located  and  had  occaslim 
to  notice  the  same  at  these  times,  and  that 
during  these  2  months  no  other  fuel  except 
gas  was  used  In  the  said  furnace,  and  that 
the  same  was  not  sufficient  to  heat  the  prem- 
ises. 

The  granting  of  a  new  trial  on  the  grounds 
of  newly  discovered  evidence  Is  largely  with- 
in the  discretion  of  the  trial  judge,  and  In 
this  case  the  motion  was  proiwrly  denied  be- 
cause the  evidence  was  (1)  cumulative  and 
(2)  the  diligence  used  to  obtain  the  witnen 
was  clearly  Insufficient 

For  the  reasons  given  we  recommend  Uiat 
the  Judgment  be  affirmed. 

PEB  OITBIAM.  Adopted  In  whole. 

'^=^^  Okl  127) 

CARPENTER  v.  MEAD.    (No.  5154.) 
(Supreme  Court  of  Oklahoma.    Nov.  23,  1915. 
Bebearing  Denied  Dec  21,  191S.) 

(Byllahiu  by  the  CouriJ 

1.  Replevin  4s»10— Right  op  Acnos— Pos- 
session. 

A  replevin  action  ordinarily  cannot  be 
maintained  against  one  not  in  possession  of  the 


^a»For  other  eases  see  suie  toplo  and  KBT-NDHBBB  la  aU  Kar-Mumbered  Dlsarts  sad  Indesw 
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property  at  tbe  tkae  of  the  butitutioii  of  the 

suit. 

[Ed.  Note.— For  other  cases,  see  Replevia, 
Cent.  Dig.  H  6fr-82;  Dec.  Dig.  «&=»10.J 

2.  Sales  «s9234  —  Transfer  of  Ttfli  — 

Bights  of  Third  Person. 

NegotiatioDs  were  entered  Into  between  A. 
and  B.  to  trade  horses.  Terms  were  agreed  up- 
on, provided  B.,  after  ten  days'  trial,  liked  the 
horae  he  waa  getting  in  the  trade,  bat  the  hors- 
es were  exchanged  at  (hat  time.  Within  ten 
days  B.,  not  being  satisfied  with  A.'8  horse,  de- 
manded his  horse  from  A.,  but,  instead  of  re- 
turning the  horse,  A.  sold  the  same  to  a  third 
party.  Beld,  even  thongh  the  parehaser  be  an 
innocent  purchaser  and  had  no  notice  that  A. 
claimed  the  horse,  that  he  could  not  hold  the 
horse  against  A. 

[Ed.  Note.— For  other  cases,  aee  Sales,  Gent. 
iS  016,  657-677,  679,  6iB0;  Dec.  mg.  «s» 


3.  SAI.es  €=>234r-TlTLB  TBAKSraBUD. 

Generally  no  one  can  transfer  a  better  title 
to  a  chattel  than  he  himself  possesses. 
[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
§i  645,  «67-e77,  67»,  680;  Dec  Dig.  «=» 

GommisBltnmtf  Opinion,  pivlslon  Na  4. 
Error  from  County  Court,  Kay  County ; 
Claude  Baval,  Jadge. 

R«pleTla  by  S.  3.  Carpenter  against  Paul 
If.  Blead.  Judgment  for  defen&uit  on  ap- 
peaL  From  a  Judgment  rendered  In  the  Jus- 
tice court,  plaintiff  brings  error.  Affirmed. 

Sam  E.  Sallivan  and  B.  S.  Braucbt,  both 
of  Newklrk,  for  plaintiff  In  error.  J.  F. 
King,  of  Newklrk,  for  defendant  in  error. 

MATHEWS,  C.  This  was  an  action  In 
replevin  instituted  In  the  Justice  court  foe 
the  possession  of  a  certain  horse  which  plain- 
tlff  alleged  he  was  the  owner  and  entitled 
to  the  possession  thereof.  Judgment  was 
for  the  plaintiff  la  the  Justice  court,  but 
upon  appeal  to  the  county  court  Judgment 
was  for  the  defendant,  and  plaintiff  nov  ap- 
peals to  this  court. 

It  appears  from  the  erldence  that  this 
controversy  had  Its  beginning  over  a  trans- 
action between  Joseph  Wanko  and  George 
Tarpennlng  involTing  a  horse  trade;  the 
said  Wanko  contending  that  he  was  ap- 
proached by  the  said  Tarpenniag  relative 
to  such  a  trade,  and  that  they  came  to  an 
agreement,  conditioned  upoh  his  liking  the 
horse  he  got  from  Tarpennlng  after  a  ten 
days'  trial,  and  that  they  exchanged  horses 
upon  condition  that  the  trade  was  not  to 
be  effective  unless  he  decided  to  accept  the 
deal  offered  him  after  that  time,  while  the 
said  Tarpennlng  contends  that  there  were 
no  conditions  attached  to  the  trade,  but  that 
it  was  completed  at  the  time  of  the  exchange 
of  the  horses.  Within  a  few  days  the  said 
Wanko  demanded  his  horse  from  Tarpen- 
nlng, and,  upon  being  refused,  instituted  a 
replevin  action  against  Tarpennlng  for  the 
horse.  The  officer  was  unable  to  find  the 
borse  until  about  two  montlis  afterwards, 
when  the  .horse  was  found  In  the  possession 


of  S.  J.  Carpenter,  the  plaintiff  in  this  ac- 
tion, and  taken  from  him  by  the  sbertff  under 
a  writ  Issued  in  the  above  mentioned  case 
of  Wanko  t.  Tarpennlng.  Tarpennlng  thei* 
instituted  tills  action  in  replevin  to  recover 
the  said  borse  trma  the  said  sheriff;  tlie 
replevin  affidavU  being  in  the  usual  statu- 
tory  form. 

The  asalgnments  of  error  presented  here 
are:  0)  l^b^  adndsaion  at  evidence  relative 
to  the  case  of  Wanko  v.  Tarpennlng  and 
evidence  relative  to  the  borse  trade  b^ween 
Wanko  and  Tarpennlng;  and  C&  the  over- 
ruling of  the  motion  of  plaintiff  for  a  direct- 
ed verdict. 

We  are  of  the  opinion  that  the  flies  in  the 
case  of  Wanko  v.  Tarpennlog  were  not  com- 
petent testimony  in  this  case.  If  Carpenter 
liad  been  a  par^  to  the  first  suit,  then  the 
flies  in  that  case  would  perhaps  have  been 
proper  evidence  In  this  case,  but  at  the  same 
time  we  fail  to  see  how  the  admission  of  the 
flies  In  the  case  of  Wanko  v.  Tarpennlng 
could  have  In  any  way  affected  the  results- 
in  the  Instant  case.  It  touched  upon  no  .Is- 
sue In  the  instant  case,  no  instructions  were 
given  upon  this  testimony,  and  the  Jury  was 
not  directed  to  consider  it  for  any  purpose, 
and  we  do  not  see  how  they  could  have  been 
affected  by  it  The  only  Issue  submitted  to 
the  Jury  was  whether  or  not  there  had  been 
a  completed  horse  trade  between  Wanko  and 
Tarpenning,  and  evidence  upon  that  subject 
was  admissible  and  proper. 

The  plaintiff  Insists  that  he  brought  the 
action  against  the  defendant,  not  as  sheriff 
of  Kay  county,  bnt  Individually,  and  that 
he  has  not  pleaded  that  he  took  the  horse 
from  plaintiff  as  sheriff.  Ve  also  deem  this 
immaterial,  because  the  only  defense  relied 
upon  was  that  Wanko  was  the  owner  of  the- 
horse  in  controversy. 

This  action  was  begpn  In  the  Justice  conrt,. 
and  no  formal  pleadings  upon  the  part  of 
the  defendant  were  necessary.  The  burden 
of  proof  was  upon  the  plaintiff  to  prove  that 
he  was  the  owner  of  and  enUtied  to  the  pos- 
session of  the  horse.  Without  filing  any 
formal  answer  or  traversing  his  pleadings, 
the  defendant  could  defeat  his  action  by 
showing  that  the  property  belonged  to  Wan- 
ko (Cobby  on  Replevin,  {  785),  and  that  waa 
the  only  defense  urged  in  this  case. 

[1]  Neither  did  the  court  err  In  refusing 
to  instriict  a  verdict  for  plaintiff  because 
there  was  substantial  evidence  in  the  case 
to  show  that  Wanko  never  had  parted  with, 
title  to  the  borse.  The  plaintiff  takes  up 
much  space  In  his  brief  In  dlscusslDg  the 
proposition  that  a  replevin  action  cannot  be 
maintained  against  a  party  who  was  not  la 
possession  of  the  property  at  the  time  the 
writ  was  Issued,  and  our  own  courts  have- 
so  held  frequenUy.  James  C.  Robb,  Henry 
Klein,  and  Frederick  Haffner  v.  Michael  Do- 
brinskl,  14  OkL  S63,  78  Pac.  101, 1  Ann.  Gas. 
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081.  If  the  case  of  Wanko  v.  Tarpennlng 
was  under  conslderatioa.  plaintiff  could  gath- 
er much  consolation  therefrom,  but  we  fall 
to  see  how  it  can  avail  Um  here  In  the  In- 
stant case,  becanae  no  sneh  Question  la  lu- 
Tolved. 

The  fact  that  the  sheriff  took  the  horae  in 
controversy  from  plaintiff  under  a  writ  to- 
sued  in  the  case  of  Wanko  r.  Tarpennlng,  an 
action  to  which  plaintiff  was  a  stranger,  lit 
Immaterial  in  this  caae.  If  that  fact  bad 
been  urged  in  the  original  case  of  Wanko 
V.  Tarpennlng,  the  defense  would  have  been 
complete  from  that  proof  alone  because  the 
defendant,  Tarpennlng,  was  not  In  posses- 
sion of  the  horse  at  the  Institution  of  that 
action,  and  property  ordinarily  cannot  legal- 
ij  be  taken  from  one  party  npon  a  writ  is- 
sned  against  another  unless  he  Is  holding  the 
property  for  the  defendant  in  the  writ. 

In  the  action  of  Wanko  v,  Tarpennlng  this 
plaintiff  was  intrencbed  behind  an  almost 
Impregnable  fortress,  and,  it  he  had  dected 
to  bf^ve  remained  there  and  defend  bimaelf 
frqm  that  intrencbed  position,  vtctorr  would 
hare,  no  doubt,  perched  upon  hia  banner,  as 
he  would  have  been  called  upon  to  meet  the 
assanlts  only  of  the  plaintiff,  bnt,  when  ho 
saw  fit  to  abandon  bis  fortifications  and 
tauncta  an  offensive  movement  of  his  own  by 
instituting  a  new  proceeding  in  replevin,  be 
Is  no  Itmger  where,  to  succeed,  he  bad  only 
to  show  ttiat  Tarpennlng  was  not  In  posses- 
sion of  tlie  horse  at  the  time  tlie  action  was 
instituted,  but,  to  win  now,  he  must  be  ready 
and  able  to  defend  his  title  against  the  world. 
Cobby  on  Beplevln,  {  784.  Not  only  must 
he  be  able  to  show  tliat  be  Is  entitled  to  the 
property  against  the  sheriff,  the  defendant 
here,  but  against  Wanco  and  all  others. 
Thus  we  are  led  to  reflect  that  the  advice 
to  the  forlom  lover,  "Be  bold,  be  tKtld,  bnt 
not  too  bold,"  is  also  good  advice  to  one  en- 
gaged in  a  lawsuit 

[2,  S]  Neither  do  we  find  that  Tarpennlng's 
possession  or  title  to  the  horse  was  such  that 
he  could  convey  a  good  title  to  an  innocent 
third  party.  Wanko  testified  that  there  was 
to  be  no  trade  unless  he  was  satisfied  with 
the  horse  he  was  to  get  In  the  trade  after  a 
ten  days'  trial,  and  the  Jury  found  his  ver- 
sion of  the  transaction  to  be  the  correct 
one.  In  fact,  the  bargaining  was  in  its  very 
incipiency,  and  was  binding  on  neither,  and 
no  title  of  any  kind  had  passed.  From  Lock- 
wood  Bros.  V.  Frisco  Lumber  Co.,  22  OkL  81, 
97  Pac.  662,  we  take  the  following: 

"In  the  lan^age  of  1  Mechem  on  Sales,  | 
1&4:  'It  is  a  fundamental  doctrine  of  the  com- 
mon law,  from  which  all  discussion  of  the  ques- 
tion must  oroceed  that,  in  eeneral,  no  one  can 
transfer  a  netter  title  to  a  chattel  than  be  him- 
self possesses.' 

"Again  (section  166) :  The  miiversal  and 
fundamental  principle  of  onr  law  of  personal 
property  is  that  no  man  can  be  divested  of  his 
property  without  his  own  consent,  and,  conse- 
quently, that  even  the  honest  purcbaser  under 


a  defective  title  eaimot  bold  against  the  tma 

proprietor.* " 

The  case  of  Oklahoma  MoUne  Plow  Co.  t. 
Smith,  41  Okl.  498,  139  Paa  285,  presents 
facts  that  are  much  stronger  towards  a  con- 
diticHial  sale  than  the  facts  in  the  Instant 
case,  but  \a  that  case  the  court  held  tbat 
it  was  only  an  "executory  contract  to  sell," 
using  therein  the  following  language: 

"A  'sale.'  in  its  broadest  sense,  may  be  de 
fined  as  the  transfer  of  the  property  in  a  tfaJne 
for  a  price  in  money,  while  a  'contract  to  sell 
goods*  is  a  contract  whereby  the  seller  aireej 
to  transfer  the  property  in  goods  to  the  buyei 
for  a  price,  which  the  buyer  pays  or  agrees  to 
pay,  and  is  sometimes  termed  an  'executory  eoi- 
tract  of  sale*  or  'an  agreement  to  self  It  is 
said  by  an  eminent  author  (Benjamin  on  Sain, 
8S  3,  S08)  tbat  the  distinction  between  an  ac- 
tual sale  and  a  mere  executory  agreement  is 
that  in  a  bargain  and  sale  the  thing  which  is  tbt 
subject  of  the  contract  becomes  the  property  o( 
the  buyer  the  moment  the  contract  is  concluded, 
and  without  regard  to  the  fact  whether  the  goods 
be  delivered  to  the  buyer  or  remain  in  the  pos- 
session of  the  vendor ;  whereas,  in  an  ezecatory 
agreement  the  goods  remain  the  property  of  tlw 
vendor  until  the  contract  ia  executed.** 

The  most  that  can  lie  contmded  In  tbe 
Instant  case  was  that  the  proposed  contract 
was  only  an  executory  agreement  to  make 
the  trada,  and  in  no  sense  can  be  said  to 
have  transferred  tbe  title,  or  to  have  mads 
it  possible  for  Tftrpoinlng  to  have  conveyed 
a  good  title  to  an  Innocent  third  party. 

The  Judgment  should  be  affirmed. 

PER  CURIAM.  Adopted  in  whol& 


(U  OkU  «D 

mjROD  et  aL  V.  ADAIR.   (Na  6856.) 
(Sapieme  Court  of  Oklahoma.   Nov.  23.  191& 
Rehearing  Denied  Dec;  2U  1915.) 

(Bpllttiut  hf  th«  Court.) 

1.  OUABDIAR  AND  WARD  ^3l05--OUABDUH*S 

Dbbd— Fbacd— SnvnciaNCT  or  li^vioENCft 
The  evidence  has  been  examined  and  lODf 
marized  in  the, opinion;  and  it  is  held  (hat  it  is 
sufficient  to  warrant  the  court,  in  the  exercise 
of  its  equitable,  powers,  to  cancel  tbe  deeds  made 
by  the  guardian  to  the  lands  of  tbe  minor,  sad 
to  annul  tbe  order  of  the  county  court  confinaiag 
same. 

_rEd.  Note. — For  other  cases,  see  Goardian  and 
Ward.  Cent.  Dig.  U  S83-3iB9;  Dec  Dig.  ^ 
100.] 

2.  JuDomnr  ^=>4X  —  Jdusdiotioh  to  va- 
OAia— FaAun. 

Tlw  district  courts  of  this  sUte,  in  exercis- 
ing their  equity  jurisdiction,  have  the  power  b» 
vacate  and  annul  orders  or  Judgments  of  other 
courts,  in  a  proceeding  brought  for  that  purpose, 
for  fraud,  Indudng  and  altering  into  sack  odcr 
or  judgment,  where  such  fkaud  is  extraneoin  to 
the  issues  in  the  proceeding  attained,  aiod  espe- 
cially where  tbe  court  has  been  imposed  npoa 
by  such  fraud. 

[Ed.  Note.— For  other  cases,  see  Jadfnwnt 
Cent.  Dig.  U  800-862;  Dec  Dig.  «=>4^] 

Commissioners'  Opinion,  Division  Ho.  1* 
Error  from  District  Court,  Nowata  County; 
T.  Ij.  Brown,  Judge. 

Action  by  Levi  O.  Adair,  a  minor,  Iqr  8am' 
uel  Adair  Us  fatber  and  guardian  agah»t 
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George  A.  Elrod  and  others.  Judgment  for 
Idalntlff,  and  defendants  brlns  error.  Af- 
flnned. 

W.  A.  Qiase  and  W.  J.  Campbell,  both  of 
Nowata,  Dean  S.  Benton,  of  Loe  Angeles, 
Cal.,  and  TUIotson  &  Elliott,  of  Nowata,  for 
plaintiffs  in  error.  Alvah  C  Hough  and  W. 
D.  Humphrey*  both  of  Nowata,  for  d«fttid- 
In  error. 

BREWER,  O.  This  suit  was  brought  by 
Levi  G.  Adair  a  minor,  by  Samuel  Adair,  Ms 
father  and  guardian,  In  the  district  court  of 
Nowata  county,  for  the  purpose  of  canceling 
a  deed  ordered  by  the  county  court  of  Se- 
quoyah county,  and  the  orders  of  court  con- 
firming same,  and  made  to  Sam  F.  Wilkinson, 
and  also,  a  deed  from  said  Wilkinson  to 
Geo.  A.  Elrod,  In  which  was  conveyed  the  B. 
%  of  the  W.  H  of  the  N.  W.  ^4,  and  the  W.  H 
of  the  N.  B.  %  of  the  N.  W.  %  of  section 
10;  and  the  S.  W.  %  of  the  N.  W.  14  of  the 
S.  E.  %  of  section  S,  all  in  township  27 
north,  range  15  east,  containing  TO  acres, 
and  situated  In  Nowata  county,  for  the  rea- 
son  and  upon  the  grounds,  as  alleged,  that 
the  sale  of  said  lands  and  the  deeds  there- 
to, and  the  order  of  court  confirming  same, 
were  procpred  through  the  fraud,  collusion, 
and  contrivance  of  the  said  guardian  and 
the  said  purchasers,  by  which  said  fraud 
the  court  was  Imposed  upon  through  the 
■oppression  of  bidding,  through  all  of  which 
the  lands  of  the  minor  were  sold  and  con- 
veyed for  a  sum  greatly  below  their  value. 
'Dm  court  found  In  favor  of  the  plalntlCE  and 
entered  a  decree,  annulling  the  deeds,  the 
ordw  of  court  confirming  same,  ordering  an 
accounting,  into  whidi  the  amount  of  con- 
slderatlon  paid  should  be  figured,  and  pro- 
tecting the  rl^ts  of  the  insurance  rampany, 
whldi  atvears  to  have  been  treated  as  an 
Innocent  mortgagee.  To  reverse  this  decree 
this  ai^peal  Is  prosecuted,  and  the  grounds 
dklefly  relied  up<m  for  reversal  are:  (1) 
That  the  evidence  Is  not  sufficient ;  (2)  that 
the  conrt  Is  without  jurisdiction  to  grant 
tbe  rdiet  sought;  (8)  that  the  guardian 
participated  in  the  tnnd,  it  any  la  shown, 
and  that  Qierefmre  etinlty  will  witbh<rtd  re- 
lief. We  will  oimslder  the  points  meidlcmed 
tn  the  above  order. 

[f]  1.  Both  the  record  and  the  brlefli  In 
tills  case  are  voluminous;  but  we  will  set 
ont  here  a  graieral  numnary  of  the  situation 
presented  by  the  e^ence:  Both  this  plain- 
tiff and  his  faOter  are  Ohen^ee  Indians. 
Tbey  lived,  and  Uu  gnardlanthlp  was  pend- 
ing, in  Sequoyah  county.  Xbe  lands  Involv- 
ed were  a  part  ct  the  mlncnr's  aUotmoit,  sit- 
uated In  Nowata  oonn^.  Two  other  minor 
<^drai.  slsterat  of  lOalnttf^  had  allotted 
lands  near  or  adj^nlng  plalntUTa.  The  f  a^ 
tbet  and  mother  also  had  allotted  lands  ad- 
Jfdnlnfr  On  Manih  0, 1911^  the  guardian  and 
bis  wUe  entered  Into  a  written  contract  with 
WlUdnaon  for  tb»  sale  of  Uielr  own  land^ 


and  also  for  the  sale  of  the  lands  belonging 
to  the  three  minors,  for  a  cash  consideration 
of  a  lump  sum  of  $4,760.  The  father  and 
mother  owned  SO  acres  each;  Levi,  this 
plaintiff,  70  acres ;  his  sister  Edna,  60  acres ; 
and  Susan  50  acres — maldag  a  total  acreage 
to  be  conveyed,  under  the  contract  for  the 
$4,760,  of  280  aorea.  Nothing  was  said  in 
the  contract  about  how  the  consideration 
^nld  be  divided ;  but  to  give  an  idea  as  to 
how  they  wen  to  proceed  under  It.  we  ex- 
cerpt the  f<dlowlng  passages: 

"It  is  further  agreed  that  said  Samuel  Adair, 
as  guardian  of  Levi  G.  Adair,  Edna  B. 
Adair,  Susan  E.  Adair,  shall  make  and  execute 
a  five-year  agricultural  lease  on  tbe  above  mi- 
nors' land  to  Sam  F.  Wilkinson  and  have  the 
same  approved  hj  the  court  of  Sequoyah  county 
OQ  or  before  March  10th  and  turn  over  to  said 
Sam  F.  Wilkinson,  or  his  osngns.   *   *  * 

"It  is  further  agreed  by  Samuel  Adair  that 
he  shall  execute  a  warranty  deed  to  bis  surplus 

gart  of  his  land  and  deposit  in  tbe  Sallisaw 
ank  &  Trust  Company  to  be  held  in  escrow, 
and  shall  make  application  at  onoe  for  the  re- 
moval of  restrictions  on  his  homestead  part  of 
the  land  and  have  same  removed  and  as  soon 
as  same  is  removed,  to  make  and  execute  another 
warranty  deed  to  that  part  of  said  land,  and  de- 
posit in  the  Sallisaw  Bank  &  Trust  Company  to 
be  held  in  escrow,  and  bis  wife,  Mary  Adair,  has 
thii^  day  made  and  executed  a  warranty  deed  and 
deposited  in  the  Sallisaw  Bank  &  Trust  Compa- 
ny, to  be  held  in  escrow  by  said  bank  and  both 
deeds  conveying  both  surplus  and  homestead  pnrt 
of  tbeir  land  shall  be  held  by  said  bank  until 
such  date  and  time  the  said  Samuel  Adair  makes 
and  executes  guardian  deeds  and  make  perfect 
clear  title  to  all  three  of  the  minor  children's 
land  as  guardian,  and  deliver  them  to  the  above 
bank  and  then  tbe  said  Sallisaw  Bank  &  Trust 
Company  is  instructed  to  oolleet  S4,260  from 
said  Sam  F.  miklnson  and  turn  all  deeds  over 
to  him. 

"The  party  of  the  first  part  has  this  day 
deposited  in  the  said  bank  $500.00  to  be  held  as 
good-faith  money.    •    •  • 

"The  party  of  the  first  part  [Wilkinsoal  agrees 
to  pay  the  court  costs  for  the  reprobating  of  the 
case  from  now,  and  shall  reprobate  the  case  at 
his  own  ezpense,  inelndiDg  all  cost  attadied 
thereto  from  now  on.   •   •   •  ** 

After  the  execution  of  the  contract  and 
tbe  deposits  made  In  the  bank  as  stipulated 
therein,  the  probate  proceeding  was  com- 
moiced  to  effect  the  sale  of  the  lands.  Sepa- 
rate petitions  were  filed  for  each  of  the  mi- 
nors, and  they  proceeded  along  simultaneous- 
ly In  the  county  court  until  June  6,  lOlp, 
Uie  Initial  day  tm  the  reo^tlon  of  Uds.  On 
that  date  WllUttson  was  In  Sallisaw.  and 
fllrod  wait  there  for  ttie  admitted  purpose 
at  blddli^  on  the  lands.  It  seems  that  Wil- 
kinson met  him  at  the  depot,  and  had  several 
conversations  witti  him,  and  took  him  to  the 
bank  and  trust  company  and  showed  him 
deeds  from  the  guardian  and  his  wife  to 
their  own  landa  There  is  some  doiU>t  as 
to  whether  Elrod  waa  shown  the  contract 
above  referred  to^  bat  the  conrt  found  as 
a  tact  that  he  waa  in  fact  well  aware  of 
same,  and  the  evldenoe  and  Infferencea  pitw- 
erly  dedudble  thowfrom  Jostlfled  the  finding. 
During  tbe  day.  Wilkinson  and  Elrod  were 
together  at  difCeroit  times  in  the  ofBce  of 
tbe  attorney  handling  the  proceedings.  Wll- 
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klnsxHi  made  a  bid  of  $10  per  acre  for  plain- 
tiff's land.  Elrod  says  that  he,  about  the 
Bflme  time,  made  out  a  written  bid  there  in 
the  office  of  the  attorney,  and  thought  It  was 
filed.  He  does  not  give  the  amount  of  the 
bid,  and  says  that  he  did  not  know  how 
much  Wilkinson's  bid  was.  However  this 
may  be,  no  bid  from  Elrod  found  Its  way  In- 
to the  hands  either  of  the  clerk  or  the  Judge 
of  the  court.  After  the  meeting  between  El- 
rod and  Wilkinson,  negotiations  began  be- 
tween them,  which  resulted  in  an  agreement, 
later  that  evening  reduced  to  writing  and 
signed,  and  In  which  contract  the  following 
appears: 

"Wherefore,  said  party  of  the  first  part  agrees 
to  deed  upon  receiving  the  ruardiaoa'  deeds  from 
Samuel  Adair,  guardian  of  Len  O.  Adair,  Susan 
Adair  and  Edna  B.  Adah-,  all  of  the  above  named 
minors'  laad  and  including  Samuel  Adair,  Mary 
Adair,  his  wife,  their  land  in  fee,  and  Jennie  M. 
Blair,  u^e  Adair,  land  in  fee,  for  the  cash  consid- 
eration of  $25  per  acre  all  around.   •    •    •  " 

The  court  ordered  the  sale  to  Wilkinson  on 
bis  bid;  and  in  compliance  with  his  con- 
tract, Wilkinson  conveyed  all  the  land,  both 
adult  and  minor,  to  Elrod.  None  of  these 
contracts  or  negotiations  between  these  par- 
ties, we  are  very  glad  to  say,  were  known 
to  the  court  On  June  20,  1910  thereafter, 
the  sale  of  these  various  lands  to  Wilkinson 
was  confirmed  by  the  county  court;  and  on 
that  day  it  appears  tliat  Wilkinson  made  pay- 
ment for  the  lands  in  pursuance  of  his  origi- 
nal contract  with  the  guardian  for  their  pur- 
chase,  and  distributed  the  proceeds,  tbe 
$4,760,  so  that  Samuel  Adair  and  hl&  wife 
received  for  their  100  acres  $3,000;  the 
present  plaintiff,  $700;  bis  sister  Edna,  $600, 
and  Susan,  $600— which  sums,  added  togeth- 
er, make  a  sum  slightly  In  excess  of  that 
named  in  the  original  contract  prior  to  tbe 
probate  proceedings.  In  other  words,  the 
guardian  and  bis  wife  received  $80  per  acre, 
and  the  minors  $10  per  acre  for  their  lands. 
It  appears  that  the  lands  were  of  the  same 
general  character,  but  that  upon  tbe  lands 
of  one  of  the  adults,  there  were  some  im- 
provements, worth  a  few  hundred  dollars. 
Wilkinson  carried  out  bis  contract  with  El- 
rod, and  received  $25  per  acre  for  the  lands 
at  tbe  minors,  thns,  as  wlU  be  seen,  making 
a  very  profitable  bargain. 

It  further  appears  that  before  Elrod  at- 
tended this  sale,  to  reach  which  he  had  to 
travel  a  considerable  distance,  that  an  oil 
well  had  been  drilled  In  within  close  proxim- 
ity to  the  lands  of  these  minors;  that  the 
fact  of  tbe  well  was  mentioned  ttt  tbe  guard- 
ian, but  was  minimized  by  statements  about 
Its  being  only  salt  water,  a  little  oil,  etc 
Whether  Wilkinson  knew  of  the  oil  well  or 
not  when  he  contracted  does  not  clearly  ap- 
pear; but,  from  aU  tbe  circumstances-,  we 
rather  infer  that  Elrod  bad  Just  a  little  more 
and  better  information  than  either  of  tbe 
other  parties.  Numerous  other  facts  and  cir- 
cumstances, seemingly  slight  and  unimpor- 
tant, standing  alone,  have  not  been  detall- 
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ed,  yet  they  may  have  aided  tbe  court  In 
Its  finding,  among  other  things: 

"That  at  the  time  the  last  agreement  was  en- 
tered into,  tbe  said  George  E.  Elrod  had  knowl- 
edge of  the  former  agreement.  That  the  teudm* 
cy  of  tbe  two  agreements  was  to  embarrass  the 
guardian  and  to  interfere  with  just  performance 
of  his  duties  and  obligations,  and  to  enable  the 
defendants  to  acquire  the  land  at  a  court  sale 
by  suppressed  competition.  That  to  uphold  such 
conduct  on  the  part  of  said  Wilkinson  and  said 
Elrod  would  be  in  violation  of  tbe  spirit  and  let- 
ter of  the  law,  and  condudTe  to  fraud,  and  not 
only  against  the  rights  of  the  minor  involved, 
but  also  against  puollc  policy." 

As  we  have  said  before,  there  was  ample 
evidence,  considering  It  with  the  necessary 
deductions  and  inferences  legitimately  to  be 
drawn  from  it,  to  sustain  the  finding  of  the 
court.  Wilkinson,  with  his  contract  and  the 
deeds  of  father  and  mother  in  tbe  bank,  was 
on  the  ground  to  buy  the  land.  He  knew 
what;  be  was  to  pay,  $4,760  for  the  280  acres; 
so  did  the  guardian  know.  If  Elrod  saw, 
or  was  informed  of  this  contract — and  the 
court  found  that  be  was — then  he  knew. 
From  this  knowledge,  each  must  bave  known 
that  it  was  to  the  interest  of  tbe  guardian 
to  get  the  sale  of  bis  ward's  land  tbrou^ 
for  as  little  as  possible;  for  tbe  more  tbe 
minor's  land  brought,  the  more  tbe  reduction 
would  be  of  tbe  aggregate  to  be  paid  for  all 
tbe  land.  This  set  tbe  Interest  of  tbe  guard- 
ian, as  an  individual,  against  his  duty  to 
bis  ward,  as  a  guardian,  and  against  the  in- 
terest of  bis  ward.  No  court,  with  knowl- 
edge of  such  a  condition,  wonld  act  at  tbe 
instance  of,  or  on  the  advice  of,  a  guardian 
so  circumstanced.  Then,  consider  tbe  con- 
duct of  the  parties.  After  Wilkinson  ex- 
plained matters  to  Elrod,  he  took  him  to  the 
bank  and  showed  tbe  deeds  from  Adair  and 
wife.  Neither  of  those  men  admit  tliat  the 
contract  was  shown,  but  from  their  sub- 
sequent dealings,  it  is  Inferable  that  it  was. 
Then,  too,  both  of  them  knew  that  if  they 
did  not  come  to  an  understanding,  to  get 
the  land  they  must  compete  In  tbe  bidding. 
Of  course,  neltber  could  see  where  that  would 
end.  Wilkinson  might  well  bave  apprehend* 
ed  that  if  he  bid  up  the  minor's  land  too 
high,  it  wonld  not  leave  enough  In  his  hands, 
under  bis  contract,  to  satisfy  tbe  guardian, 
and  be  could  easily  see  breakers  ahead.  El- 
rod bad  only  one  object,  to  "get  the  land; 
so.  If  he  could  so  arrange  it  to  get  It  out 
of  court,  be,  too,  would  escape  the  baxanl 
of  open  competition.  So,  to  serve  the  ends 
of  the  guardian,  and  let  Wilkinson  out  of 
the  matter,  with  the  certainty  of  a  handsome 
profit,  and  to  secure  the  certain  accomplish- 
ment of  Elrod's  purpose,  the  bargain,  out- 
side of  court,  was  struck,  and  tbe  Intereat  of 
everybody,  save  the  minor's,  was  fully  serv- 
ed. Of  course,  the  minor  suffered,  and  be- 
cause all  these  transactions  on  tbe  day  of 
the  sale  deprived  it  of  all  competitlTe  char- 
acter ;  whereas,  without  those  arrangements, 
these  two  men  at  least  would  have  likely 
been  competitors.  These  dealings  amounted 
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to  a  fraud  npoo  tbe  court  and  against  the 
minor.  Tbey  were  frauds  oatside  of  the 
case  In  court.  Tbey  were  unknown  to  the 
court;  and  therefore  the  court  could  not 
protect  tbe  minor,  and  nobody  else  seems  to 
have  had  any  motive,  or  even  a  passive  In- 
clination, to  do  so.  We,  therefore,  hold  that 
the  point  that  the  evidence  la  insnffident  Is 
not  well  taken. 

C2]  2.  The  equity  Jurisdiction  of  courts 
may  be  Invoked,  and  it  will  grant  relief 
against  **an  order,  Judgment,  or  decree  of 
some  other  Judicial  tribbnal  entered  In  some 
<dvll  a(^i<Hi  or  proceeding  of  which  it  had, 
or  aasnmed.  Jurisdiction"  (Freeman  on  Judg- 
mexits  [4tb  Ed.]  |  484)  If  the  drcnmstances 
and  reasons  assigned  are  such  as  call  Into 
action  liie  eqnitaUe  po^er  and  Jurisdiction 
invoked.  It  la  ndd  in  Freeman  on  Judg- 
ments (4th  E».)  I  484: 

"The  jurifldiction  of  equity  to  interfere  In  any 
way  or  to  any  extent  with  proceedings  at  law, 
though  it  excited  the  jealousy  of  the  common-law 
judset  and  was  hotly  contested,  has  been  well 
established  for  nearly  three  centarles." 

Of  course  assistance  in  equity  cannot  be 
had  merely  for  tbe  asking ;  it  w^l  only  yield 
its  aid  against  the  effect  of  Judgments  or 
decrees  where  the  circumstances  set  forth  in 
the  petition  are  such  that.  In  the  view  of  a 
court  of  equity,  it  is  unconscionable  to  allow 
to  the  Judgment  or  decree  Its  usual  or  or- 
dinary effect 

It  is  not  necessary  to  discuss  or  set  out 
here  Just  what  circumstances  will  Justify 
the  interposition  of  equity,  for  we  have  in 
mind  the  Instant  case,  in  which  relief  Is 
grounded  on  the  claim  of  fraud,  collusion, 
and  conspiracy  between  tbe  guardian  making 
the  sale  and  tbe  defendants,  who  were  medi- 
ate and  immediate  purchasers  thereunder, 
and  through  which  It  is  claimed  tbe  court 
was  Imposed  on  and  the  minor  prevented 
from  securing  an  adequate  price  for  his  lands. 
That  courts  of  equity  have  the  power  to  va- 
cate and  annul  orders  and  Judgments  of  oth- 
er courts,  in  a  proceeding  brougbt  for  that 
purpose,  for  fraud  of  tbe  parties,  Inducing 
and  entering  Into  such  order  or  Judgment, 
where  such  fraud  Is  extraneous  to  the  issues 
Involved  in  the  proceeding  attacked,  prac- 
tically all  tbe  authorities  agre&  Satti  is  el- 
ther  held  or  intimated  in  practically  all  the 
cases  In  this  court  in  which  "direct"  and 
"collateral  attack"  are  dlscoBsed.  Baves  v. 
Mullen,  2S  OU.  679,  107  Paa  433;  Steele 
et  aL  V.  KeUey  et  al.,  82  Okl.  S47,  122  Pac. 
934  ;  Continental  Ghi  Co.  v.  IDs  Bord,  84 
OkL  68, 123  Pac.  159;  Brown  et  at  v.  Trent 
et  aL,  86  OkL  239, 128  Pac.  895 ;  Johnson  v. 
Filtsch  et  aLt  37  OU.  510,  138  Pac.  165; 
Sockey  et  aL  v.  Winstock  et  aL,  43  OkL  758, 
144  Pac.  372.  Herefore,  it  Is  not  necessary 
tor  ju  (commissioners),  for  a  proper  deter- 
mination of  the  Instant  case,  to  dUcnsa 
Brown  et  aL  V.  Trent  et  aL.  supra,  and  Con- 
tinental Gin  Co.  T.  De  Bord.  supra,  under 
the  rule  of  which  cases  this  proceeding  would 


be  called  a  "direct  attack,"  in  the  light  of 
Sockey  v.  Winstock,  supra,  under  the  rule 
of  which  it  would  be  called  a  "collateral  at- 
tack," for,  under  either  doctrine,  it  is  a 
"permissible  attack."  However,  tbe  writer, 
were  it  left  to  him,  is  quite  convinced  that 
a  suit  in  equity,  brought  to  cancel  a  deed 
ordered  by  a  court  of  probate,  and  tbe  order 
of  court  conflrmtog  same,  on  the  sole  ground 
that  the  extraneous  fraud  of  and  conspiracy 
between  the  guardian  and  the  purchaser  In- 
duced and  entered  into  tbe  sale  and  orders, 
is  a  direct  attack,  as  la  stated  by  Tan  Fleet'* 
Collateral  Atta<^  i  2,  where  tbe  author 
says: 

"A  motion  tot  a  new  trial  or  for  a  venire  de 
novo;  a  motion  in  tbe  cause  to  vacate,  modify, 
or  correct  the  judgment  according  to  the  statute 
or  the  practice  of  the  court ;  appeals ;  writs  of 
error^  certiorari,  audita  querela,  and  prohibition : 
petitions  for  rehearing  and  bills  of  review ;  bills 
in  equity,  or  complaints  and  petitions  under  the 
Codes  to  set  aside,  vacate,  modify,  or  correct 
judgments  for  fraud,  accident,  mistake,  or  ex- 
cusable neglect— are  some  of  the  modes  provided 
by  law  for  avoiding  or  correcting  judgments,  and 
are  direct  attacks  witit  which  this  work  has 
nothing  to  do." 

We  note  here  that  the  recent  decisions  of 
this  court  (Baker  v.  Cureton,  160  Pac  1090. 
and  Hathaway  v.  Hoffman,  153  Pac.  184  [not 
yet  officially  reported]).  In  no  wise  conflict 
with  the  views  expressed.  Indeed,  In  the 
last-named  case,  tbe  court  is  careful  to  say: 
•There  was  no  fraud  charged."  Nor  is 
Sawyer  v.  Ware,  36  OkL  139,  128  Pac.  273, 
contrary  to  the  views  expressed.  In  that 
case  the  crosB-i)etltlon  sought  to  avoid  the 
effect  of  the  decree,  because  of  errors  at  the 
trial,  viz.,  "insufficient  service  and  failure 
to  appoint  a  guardian  ad  litem,"  which  er- 
rors appeared  in  the  record  and  should  iMive 
been  corrected  by  appeaL  We,  therefore,  are 
of  the  opinion,  and  so  hold,  that  the  court 
had  Jurisdiction.  The  claim  that  the  Juris- 
diction foils,  because  plaintiff  had  an  ade- 
quate remedy  at  law,  Is  without  merit  The 
county  oourt  would  have  been  without  pow- 
er to  afford  much  of  the  relief  sought  In 
thiiT  suit.  An  accounting  and  adjustment  of 
tbe  equities  between  the  parties,  and  the 
protectiop  of  tbe  mortgagee,  and  the  relief  In 
favor  of  the  minor  against  Elrod,  as  a  pro- 
tection against  tbe  mortgage,  and  other 
things  lay  outside  the  power  of  the  county 
court 

3.  ThB  further  point  is  made  that,  even  If 
the  evldoice  Is  sufficient  and  the  court  had 
Jurisdiction,  yet  that  the  relief  should  be 
denied,  because  the  guardian  bringing  the 
suit  participated  in  the  fraud,  and  is  there- 
fore In  A  court  of  equity  without  "clean 
bands."  So  he  is.  It  takes  no  second  look 
or  microscopic- view  to  see  how  seriously — 
jrea,  bow  pitifnlly-^ils  bands  are  stained; 
to  see  that  he  put  himself  In  m»di  a  position, 
by  his  contract  with  Wilkinsont  that  the 
less  he  got  for  bis  child,  the  more  he  got 
for  blmselt  But  this  does  not  defeat  the 
suit  of  the  innocent  minor.  This  is  the  niL- 
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nor'g  salt;  be  owns  fbe  sobject-matter.  If 
relief  comes.  It  Is  his  nllef.  The  doctrine 
that  the  Oxa  of  the  fattier  may  be  visited 
on  the  children  "even  to  the  third  and  fourth 
generation"  (Exodus,  xz,  6)  does  not  apply. 

We  therefore  recommend  that  the  Judg- 
ment of  the  trial  court  be  affirmed. 

PER  CURIAM.   Adopted  In  whole. 


(M  Okl.  l&t) 

AIJ)RED  T.  BAT.   (No.  4834.) 
(Supreme  Court  of  OklBhoma.    SepL  14,  1916. 
Rehearing  Denied  Dec.  21,  1816.) 

1.  PlEADINO  ^>302— VEBIFICATIOn  BT  AOXRT 

OB  Attobnet— Requisites. 

The  TerificatioD  of  a  pleading,  when  made 
by  an  attorney  or  agent  of  the  party,  must,  un- 
der the  provisions  of  section  5654  of  Snyder's 
Compiled  Laws,  set  forth  wh;  it  is  not  made  by 
tbe  party  himself;  that  is,,  some  showing  must 
be  made  that  the  facts  are  within  the  personal 
knowledge  of  the  agent  or  attorney,  or  that.  If 
the  party  is  a  plaintiff,  he  ia  an  infant  or  of  un- 
sound mind,  or  imprisoned,  or  that  the  plead- 
ing to  be  verified  ia  founded  upon  a  written  in- 
Btrument  for  the  payment  of  money  only,  and 
that  such  instrument  la  in  the  poesesaion  of  the 
agent  or  attorney,  or  that  the  party  is  not  a 
residoit  of  or  is  absent  from  the  state. 

lEd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  IS  893-903 ;  Dea  Dig.  «s>302.) 

2.  Evidence  «=3222— Statbueht  AGAinBT  Iff- 

TXEEST— ADMISBIBILITT. 

Any  statement  made  by  a  party  to  an  ac- 
tion which  is  against  his  own  interest  and 

which,  in  its  nature,  tends  to  establish  or  dis- 

Srove  any  material  fact,  or  alleged  material 
ict,  in  the  case  is  competent  to  be  put  in  evi- 
dence against  him  in  the  trial  of  that  action. 

tEd.  Note.— For  other  cases,  see  Evidence. 
^1  INg.  H  T8&-800,  8(3-808;  DecDig.  «s» 

3.  evidenob  4a»688— sufitcibnot  of  evi- 
dence —  inadvbbtekt  ulbstatbheht  of 
Wttness. 

An  assignment  of  error  that  the  Jndgmwt 
of  a  court  is  not  snstained  by  the  evidence  can- 
not properly  be  predicated  on  a  manifestly  in- 
advertent misstatement  of  fact  by  a  witness  if, 
from  the  whole  of  the  witness'  testimony,  the 
error  is  patent  and  the  true  meaning  of  the 
witness*  statement  can  be  correctly  determined 
and  the  testimony,  correctly  interpreted,  will 
sustain  the  judgment. 

[Ed.  Note.— For  other  casea.  see  Evidence, 
Gent.  Dig.  I  2437:  Dec.  Dig.  «s»B8S:  Wit- 
nesses, Cent.  Dig.  S  164.] 

Commissioners'  Opinion,  Division  No.  0. 
Error  from  (3ounty  Court,  Woodward  (boun- 
ty; Clyde  H.  Wyand,  Judge. 

Action  by  Claud  Ray  against  8.  O.  Aldred. 
Judgment  for  platntU^  and  defendant  brings 
error.  Affirmed. 

CaiarleB  Swindallt  of  Woodward,  for 
plaintiff  in  error.  C  W,  Herod,  of  Wood- 
ward, for  defendant  in  error. 

WILSON,  0.  This  acUott  was  oommenced 
In  a  jusUce  of  tbe  peace  conrt  in  Woodward 
county  by  tiie  defendant  In  error,  as  plain- 
tiff, against  the  ploinUfl  in  error,  as  de- 


fendant,      filing  with  the  Justice  of  tbe 
peace  a  complaint  wliidi  was  verified  as  fol* 
lows,  omitting  the  Jurat: 
"State  of  Oklahoma,  Woodward  Comity— as. : 

"E.  M.  McCune.  being  first  duly  sworn,  on 
oath  says  that  be  Is  the  agent  of  said  plaintiff; 
that  he  has  read  the  foregoing  petition  and 
knows  the  contents  thereof,  and  that  the  faett 
therein  stated  are  true.        E.  M.  McCune." 

Upon  tbe  complaint  being  filed  summona 
was  issued  and  served,  whereupon  the  de* 
fendant.  In  due  course  of  time,  aK)eared  spe- 
cially, and  moved  the  court  to  quash  aad 
bold  for  naught  the  pretended  summons,  for 
the  reasons,  amoug  others : 

First  "that  at  the  dme  aaid  alleged  and  pre- 
tended aommona  was  issued  in  said  cause  tbe 
same  was  void  for  the  reason  that  do  complaint 
or  bill  of  particulars  had  been  filed  under  oath 
aa  required  by  law ;"  and,  second,  "that  no  snf- 
ficient  showing  was  made  by  the  plaintiff  for 
having  said  complaint  verified  by  agent,  ioBtead 
of  personally  by  plaintiff,  as  required  by  law." 

This  motion  was  overruled,  and  an  excep- 
tion saved  and  a  demurrer  to  the  complaint 
filed  for  the  same  reasons,  among  others, 
which  was  overruled  and  an  exception  to  the 
ruling  of  the  court  saved  by  the  defraidant, 
whereupon  an  answer  was  filed  and  a  trial 
had  In  due  course  of  time,  which  resulted 
in  a  Judgment  for  the  defendant,  and  tbe 
case  was  appealed  to  the  county  court 
where  the  motion  and  demurrer  were  reflled 
by  leave  of  court.  In  their  proper  order,  and 
overruled  and  exertions  saved.  Upon  de- 
fendant's motion  to  quash  and  demurrer  be- 
ing overruled  by  the  court  he  reflled  his  an- 
swer, and  In  due  course  of  time  a  trial  was 
had,  over  his  objection  to.  the  introductioa 
of  evidence,  and,  a  Judgment  being  render- 
ed against  him  and  his  motion  for  a  new 
trial  being  overruled,  he  appealed  to  this 
court  by  filing  berein  a  petllitm  In  error, 
with  a  case-made  attached. 

Plaintiff  In  error,  in  his  brief,  submits  his 
case  on  two  propositions:  First,  that  tbe 
court  erred  in  not  suatalnlng  his  motion  to 
quash  the  summons  in  the  case  because  the 
complaint  was  not  properly  verified,  alleging 
that  there  was  no  reason  shown  in  the  affi- 
davit why  the  complaint  was  not  verified 
by  the  plaintiff  instead  of  his  agent;  and, 
second,  he  challenges  the  competency  and 
sufficiency  of  the  evidence  submitted  on  be* 
half  of  the  plaintiff. 

[t]  The  first  contention  of  the  plaintiff  In 
error  raises  the  question  whether  the  verifl- 
cation  of  the  complaint  conformed  to  the 
statute  governing  the  verification  of  plead- 
ings by  attorneys  and  agents,  a  question 
which  seems  to  have  been  fully  settled  in 
this  jurisdiction  adversely  to  plaintiff  In 
error's  contention.  Section  6433  of  the  ford* 
ble  entry  and  detainer  statute  (Snyder's)  no* 
der  which  this  action  was  commenced  in  the 
Justice  court  provides  that: 

"The  BUnunona  shall  not  issue  herein  until  the 
plaintiff  shall  have  filed  his  complaint  in  vnt* 
ing  under  oath,  with  the  Justice.   *   •  •  " 
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SecUon  66S4|  Snydu*!  Compiled  Laira» 
provides  that : 

"Where  the  affidavit  [veritying  a  pleading]  is 
made  by  the  agent  or  attorney,  it  must  set  forth 
the  reason  why  It  is  not  made  by  the  party  him- 
self. It  can  be  made  by  the  agent  or  attorney 
only ;  1st.  When  the  facts  are  within  the  per- 
sonal hnowledae  of  the  agent  or  attorney.  2uil. 
When  the  plaintiff  is  an  infant,  or  of  unsound 
mind,  or  imprisoned.  Sd.  When  the  pleading 
to  be  verified  is  founded  upon  a  written  instru- 
ment for  the  payment  of  money  only,  and  such 
instrument  is  in  the  possession  of  the  agent  or 
attorney.  4th.  When  the  party  is  not  a  resi- 
dent pf,  or  is  absent  from  the  county." 

The  section  last  quoted  was  one  of  tbe 
provisions  of  the  Code  of  Civil  Procedure 
at  tbe  time  of  the  commencement  of  this 
action,  but  section  6455  of  Snyder's  Compiled 
Laws,  In  force  at  the  time,  provided: 

"The  provisions  of  an  act  entitled  'An  act  to 
establish  a  code  of  civil  procedure,'  which  are,  in 
their  nature,  applicable  to  the  Jurisdiction  and 
proceedings  hefore  justices,  and  In  respect  to 
which  DO  special  provision  is  made  by  statute, 
are  applicable  to  proceedings  before  Justices  of 
the  peace." 

Keeping  in  mind  tbe  above-quoted  provi- 
sions of  the  statute,  the  question  for  de- 
termlnatlOD  Is:  Was  the  pleading  in  ques- 
tion properly  verified?  We  thinfe  it  was. 
Section  5654  of  Snyder's  Compiled  Laws 
was  adopted  by  our  state  from  the  Kansas 
statute,  and  the  Court  of  Appeals  of  that 
state,  passing  on  a  qnestlon  similar  to  the 
one  involved  here,  in  the  case  of  Johnson  v. 
Woodbury  Trust  Co.,  57  Paa  134,i  held  that 
an  affidavit  very  similar  to  tbe  one  in  this 
case  sufficiently  complied  with  the  statute. 
In  that  case  the  affidavit  read  as  follows: 

"John  W.  Roberts,  of  lawful  age,  being  first 
duly  sworn,  depose  and  says  that  ne  is  one  of 
the  attorneys  and  agent  for  the  defendant  here- 
in; that  he  is  familiar  with  all  the  facts  set 
out  in  the  above  and  foregoing  answer,  and 
knows  the  contents  thereof;  •  •  •  and  all 
the  facts  and  allegations  and  matters  In  said 
answer  contained  and  alleged  are  true  and  cor- 
rect, as  I  verily  believe." 

See,  also.  Gibson  Bttoth,  7  Kan.  Apv- 
782,  S2  Paa  fi79. 

In  tbe  case  of  tbe  Board  ot  Oommlssloners 
T.  Isenberg;  10  OkL  878,  61  P&e.  1067,  tbe 
Sopreme  Court  of  the  tboi  territory  of 
Oklahoma,  In  an  opinion  by  Mr.  Justice 
Xrwln,  after  qnotinff  section  S982  of  the 
Statotea  of  18^  that  beinc  tbe  same  as  8eo> 
ticm  S654  of  Snyder*!  Compiled  laws,  said: 

"Now  it  seems  to  us  that  a  fair  construction 
of  this  section  would  mean  that  some  reason 
must  be  given  by  said  affidavit  why  it  was  not 
signed  by  the  party  or  the  proper  officer;  that 
is,  some  showing  should  be  made  that  this  affi- 
davit falls  within  one  or  the  other  of  the  four 
classes  set  forth  in  the  section,  because,  unless 
it  does,  the  agent  or  attorney  has  no  authority 
to  verify  such  an  affidavit" 


■Keported  In  full  la  tba  Paclfio  Reporter;  re- 
ported MM  a  msmoraadam  dedalon  wltboot  opinloo 
fa  S  Kan.  App.  860. 


Again,  In  tbe  case  of  tbe  a,  R.  L  &  F. 
By.  Go.  T.  MltcheU,  10  Okl.  579,  101  Paa 
850,  the  Supreme  Court  of  tbe  territory  ex- 
pressed tbe  same -opinion  by  quoting  its 
formeiiy  e^reesed  language  in  the  Isenbei^ 
Cas& 

Tbe  language  used  by  both  tbe  Kansas 
and  Oklahoma  courts  In  construing  the  sec- 
tion of  tbe  statute  here  under  consideration 
clearly  contemplates  that,  where  an  affida- 
vit (tf  an  attorney  or  agent,  verifying  a. 
pleading  Dt  Us  principal,  sets  forth  facts 
wbicb  show  that  bis  authority  to  do  so  is 
warranted  by  Mtber  of  the  four  classes  set 
forth  In  said  section,  a  sufflctent  reason  Is 
thereby  set  forth  why  tbe  party  binuelf 
did  not  verify  the  pleading: 

The  verifying  affidavit  in  this  case  re- 
cited that  D.  M.  McCune  wu  the  agent  of 
the  plaintiff;  that  be  bad  read  tbe  petition 
and  knew'  the  contents  thneof  and  that 
the  facts  therein  stated  were  true.  This, 
we  bedleve,  broui^t  the  allegations  of  tbe 
affidavit  sufficiently  within  the  first  dass  of 
cases  In  wUch  an  agent  Is  antboilasBd  to  veri- 
fy a  pleading  for  his  principal  by  section 
5654  of  Snyder's  Oomj^ed  Laws  to  Justify 
the  veriflcatlon  being  made  by  sach  agent, 
and  su^  veriflcatlmt  was,  on  antbority  of 
the  cases  above  dted,  a  anffident  verifica- 
tion of  the  complaint  In  question. 

[2]  On  the  trial  of  the  case  tbe  only  proof 
of  tbe  servicie  of  the  tiiree  days*  notice  re* 
quired  by  tbe  'forcible  mtry  and  detainer 
statute  was  tbe  testimony  of  one  Werllne, 
to  tbe  effect  ttiat  be  was  present  at  tbe 
trial  of  tbe  case  before  tbe  Justice  of  the 
peace  and  beard  the  defmdant  testify  that 
pn  Uie  Sd  day  of  January,  1911,  he  was 
served  with  a  notice  to  vacate  tbe  prem- 
ises. Tbe  plainUfl  In  error  contends  that 
tUs  evidence  .was  not  competent,  but  In 
that  OEHitentlon  be  Is  mistaken,  because  any 
etatemeiri:  mado  by  a  party  to  an  action 
wbidi  is  against  his  own  Interest  In  the  case 
Is  always  competent  to  be  pat  in  evidence 
against  bim  In  that  action. 

[11  PlalntUC  In  error  also  contends  that 
sutib  evidence  was  tnsnffictent  to  establlab 
tbe  fact  of  notice,  for  the  reason  that  It 
fixed  the  date  of  service  more  than  a  year 
before  the  comnyncement  ct  the  action,  but 
the  testtmony  of  tlie  witness  about  that  mat* 
ter,  taken  as  a  whole,  was  sadi  that  it  is 
apparent  that  "1811"  was.  inadvertoitly 
spoken,  and  that  what  be  intended  to  say 
was  "1912"  and  It  can  be  determined  from 
bis  entire  testimony  that  be  meant  1012. 

Finding  no  substantial  error  in  the  case, 
we  recommend  that  the  Judgment  oi  the 
trial  court  be  affirmed. 

PBB  CURIAM.   Adopted  In  whole. 
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BOTD  at  aL  T.  TECUHSEH  STATB  BANK 
(No.  4779.) 

(Sapreme  Court  of  Oklalioma.   OcL  12,  1915. 
Behearing  Denied  Deb  21, 19lS^ 

(ByUabtf  bv  *h€  Oovrt.) 

Plbdoeb  ^368— Surbendeb  or  Collateeai^ 
Action  on  Note— Defense. 

Where,  io  a  suit  on  a  promissory  Dote  made, 
ezecated,  and  delivered  defendants  to  plaintiff 
for  advancements,  the  evidence  disclosed,  Id  sup- 
port of  a  plea  of  want  of  consideration,  that,  to 
secure  said  advanceBwntB,  defendaots  bad  pledg- 
ed to  plaintiff  169  bales  of  cotton,  and  with 
plaintiff's  consent  had  thereafter  shipped  the 
same  to  K.  for  sale  and  accounting,  and  had 
turned  over  tbe  bills  of  lading  with  draft  on  K. 
attadied  for  9S,100  to  plaintiff  for  collection, 
which  was  paid,  and  the  proceeds  credited  on  the 
amount  advanced,  that  defendants  at  the  same 
time  executed  to  plaintiff  a  written  assignment 
of  all  of  their  remaining  interest  in  the  cotton, 
which  it  "accepted",  and  that  plaintiff  realized 
nothing  further  from  the  sale  of  the  cotton, 
which  was  sold  for  a  price  6xed  by  defendants, 
and  account  sales  were  rendered  to  them  by  K., 
held,  that  defendants  were  not  entitled  to  an 
accounting  from  plaintiff  on  the  further  pro- 
ceeds of  the  sale,  that  the  evidence  was  insuffi- 
cient to  defeat  a  recovery  on  the  note,  and  that 
the  court  did  not  err  in  setting  aside  a  judgment 
for  defendants  and  granting  plaintiff  a  new  trial. 
_rEd.  Note.— For  other  cases,  see  Pledges.  Cent. 
Dig.  H  18ft-m;  Dec.  Dig.  «=95a] 

Error  from  District  Court,  Pottawatomie 
County;  Cbarlee  B.  Wilson,  Jr.,  Judge. 

Action  by  the  Tecumseh  State  Bank  against 
Harrison  J.  Boyd  and  another.  Judgment 
for  plaintiff,  and  defendaDts  bring  error. 
Affirmed. 

T.  G.  Cutllp  and  Geo.  A.  Outcelt,  both  of 
Tecumseh,  for  plaintiffs  in  error.  Arrlngton 
&  Arrlngton,  of  Tecumseh,  for  defendant  In 

TDRNEB,  J.  On  September  9,  1912,  In  the 
district  court  of  Pottawatomie  county,  Te- 
cumseh State  Bank,  defendant  in  error,  sued 
Harrison  J.  Boyd  and  F.  M.  Bedding,  plain- 
tiffs in  error,  on  their  paatnlue  promissory 
note  made,  executed  and  delivered  by  them 
to  the  bank  on  May  13, 1910,  for  $1,694,  with 
interest  from  date.  In  tb^  amended  an- 
swer defendants,  after  a  general  denial,  ad- 
mitted the  execution  and  delivery  of  the 
note,  but  pleaded  want  of  consideration.  For 
a  second  defense  tbey  speclQcally  alleged 
that  prior  to  the  execution  of  the  note  they 
were  partners  engaged  In  buying  and  selling 
cotton  at  Tecumseh;  that  at  that  time  they 
were  the  owners  of  169  bales,  of  the  value 
of  some  $10,000,  which  they  pledged  to  the 
bank  to  secure  $0,295  advanced  them  by  the 
bank  to  buy  it;  that  the  bank  shipped  the 
cotton  and  sold  it  and  accounted  for  $5,100 
only  of  the  proceeds,  of  which,  they  say, 
there  was  more  than  enough  remaining  In 
its  hands  to  pay  their  entire  indebtedness  to 
the  bank,  and  hence,  they  say,  they  owe  tbe 
bank  nothing.  They  pray  for  an  aocoontlng 
and  Judgment  over,  ete;   After  Issue  joined 


by  reply  there  was  teial  to  a  jury,  uid  judg- 
ment tor  defendants.  But  a  motion  for  new 
trial  was  tmstalnsd  and  a  new  trial  granted 
plalntifl  on  the  ground  that  the  verdict  was 
not  sustained  by  the  erldenoe.  Defoidanti 
bring  the  case  here,  and  say  that  in  ao  do- 
ing the  court  erred  in  passing  on  a  pan, 
simple,  unmixed  question  ol  law,  in  that  tbe 
evidence  reasonably  tends  to  prove  they  were 
entitled  to  an  accounting,  ^ere  Is  no  dis- 
pute as  to  the  facts.  Hie  evUence  dlsdoses 
that  on  May  16,  1908,  Boyd  and  Bedding 
were  partners  engaged  in  buying  and  selling 
cotton  at  Tecumseh,  and  were  on  that  date 
indebted  to  the  bank  $9,295  for  advance- 
ments. At  that  time  the  bank  was  In  pos- 
session of  cotton  checks  and  tickets  r^re- 
sentlng  169  bales  pledged  to  It  by  defend- 
ants to  seente  the  payment  of  said  advance- 
ments. On  the  same  day  defendants,  with* 
the  consent  of  the  bank,  shipped  the  cotton 
to  W.  Kemptner  at  Oalvest<nk  for  sale  and 
accounting,  and  thereafter  turned  over  the 
bilU  of  lading  with  draft  attached  for  $6^00 
to  the  bank  for  oellectlon,  which  was  done, 
and  the  proceeds  duly  credited  by  tbe  bank 
on  their  said  Indebtedness,  thereby  redndng 
the  same  to  $4,393.91.  At  the  same  time 
Boyd  and  Bedding  executed  to  the  bank  the 
following: 

"Tecumseh,  OU..  May  16,  190& 
"W.  Kemptner,  Galveston,  Texas:  For  valoe 
received  we  hereby  assign  any  interest  we  may 
have  in  169  bales  of  cotton  on  which  we  have 
this  day  drawn  on  yon  through  the  Tecumseh 
State  Bank  (or  $5,100.00  above  the  aaid  $5,100 
and  freight,  interestjinsurance,  storage  and  com- 
mission to  the  said  Tecumseh  State  Bank  as  se- 
curity for  claims  beld  against  us.  Hereby  grant- 
ing to  the  said  Tecumseh  State  Bank  the  right 
to  have  said  cotton  sold  at  their  discretion,  the 
proceeds  to  be  remitted  to  them. 

**Boyd  A  Bedding. 

"Accepted. 

"This  assignment  Is  continued  as  aeenrity  for 
a  new  note  taken  this  9tb  day  of  September  to 
represent  the  same  indebtedness. 

"Boyd.  H.  J. 

"P.  M.  Redding." 

It  is  undisputed  that  the  bank  neither 
shipped  or  sold  tbe  cotton  or  received  any  <tf 
the  proceeds  arising  from  its  sale  except  tbe 
$5,100,  as  stated.  Redding,  however,  after 
the  cotton  was  shipped,  went  to  Galveston, 
directed  its  sale,  and  received  from  Kempt- 
ner the  account  sales,  which  dlscloae  that  it 
sold  for  7^  cents  per  pound,  pursuant  to  his 
directions,  and  that  plaintiff  was  unkno^wn 
to  Kemptner  In  the  transaction,  except  to  the 
extent  of  the  draft  The  low  price  of  the 
cotton  was,  no  doubt,  owing  to  the  fact  that 
23  bales,  which  defendants  shipped  over  flu 
Rock  Island  Railroad,  were,  when  they  ar> 
rived  at  their  destination,  according  to  the 
allegations  of  the  petition  in  defendants'  salt 
In  damages  against  the  carrier,  In  an  on- 
marketable  condition.  And  the  same  was 
true,  perhaps,  of  63  bales  which  they  shipped 
over  the  Missouri,  Kansas  ft  ODexaa  Ballwoy. 
and  for  which  they  sued  said  company  In 
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damages.  The  evidence  falls  to  disclose  the 
amount  of  charges  for  freight.  Insurance, 
storage,  or  commlssioDS  iacidept  to  the  sale 
ftf  the  cotton  by  Kemptner,  or  that  any  bal- 
ance was  dae  from  him  to  defendants,  or  any 
one  else,  arising  from  the  sal&  Just  when 
the  sale  took  place  the  OTldence  fails  to  dis- 
'  dose.  It  does  disclose,  however,  that  there- 
after, and  after  the  credit  of  said  $5,100  had 
been  made,  and  the  debt  doe  the  tttnk  had 
been  reduced  to  94,398^  defendants  ex< 
ecuted  their  promissory  notes  therefor,  and 
by  additlMial  payments  from  time  to  time 
further  reduced  the  same  until  said  indebted- 
ness became  evidenced  by  the  note  sued  on 
and  one  other  for  12,000  <tf  evoi  date  there- 
with, which  was  entitled  to  a  credit  of  $600, 
and  that  never  since  the  sale  of  the  cotton  up 
to  the  time  this  sidt  was  bron^t  bad  they 
demanded  an  accounting,  but,  on  the  other 
hand,  had  frequently  and  expressly  acknowl- 
edged the  tartness  of  plaintiff's  claim.  It 
profited  them  nothing  to  prove,  which  they 
did,  the  reasonable  market  Talue  of  the  oot- 
Con  at  Tecomseh  on  Uay  16,  19(^  when  last 
In  plaintiff's  hands ;  this  for  the  reason  the 
proof  discloses  that  tt  was  taken  out  of  their 
bands  on  that  day,  placed  in  the  hands  of  a 
third  party  selected  by  the  pledgors,  and  by 
tbem  sold,  and  that  plaintiff  reallMd  nothing 
therefrom  except  the  IMOO  aoconnted  for. 
Such  bang  die  state  of  the  record,  defend- 
ants were  not  entitled  to  an  aceounttiv,  but 
plaintiff  was  entitled  to  jndgmeitf  against 
than  on  the  note  sued. 

In  Bank  t.  Peabody,  20  Pa.  404,  the  court 
said: 

"When  coUaterals  are  placed  in  tbe  bands  of 
the  creditor  himself  and  tney  are  lost  by  his  neg- 
ligence, the  debt  is  extiDeuished.  [Lyon  v.  Hunt- 
ingdon  Bank]  12  Serg.  &  R.  [Pa.]  67.  When  he 
converts  them  to  his  own  use,  as  he  is  always 
presnmed  to  have  done  when  he  refuses,  with- 
out reason,  to  furnish  an  account  of  them,  he 
is  chat^eable  with  their  full  value.  [Spald- 
ing Bank  of  SoaiiuehanQa  County]  9  Pa.  28. 
•  •  •  The  question  here  is  whether  the  credi- 
tor is  reqnlred  to  account  in  an  action  on  the 
main  security  for  collaterals  which  were  never 
in  his  hands  or  under  bis  dominion,  which  there- 
fore could  not  have  been  lost  by  hia  default,  and 
for  which  be  never  did,  in  fact,  realize  anything. 
It  is  not  possible  to  doubt  that,  under  these  cir- 
camstances,  he  may  recover  against  the  defend- 
ant just  as  if  the  tranaaction  with  Denisoa  & 
Co.  had  never  been.  Even  where  collateral  se- 
cnrities  are  placed  In  the  custody  of  tbe  creditor, 
if  he  baa  been  guilty  of  no  negligence,  has  real- 
ised nothing  from  them,  and  has  never  withheld 
information  concerning  them  when  requested  to 
famish  it.  be  is  entitled  to  judgment  against 
the  principal  debtor.  This  was  decided  very 
lately  in  Lord  v.  Ocean  Bank,  20  Pa.  384  [60 
Am.X>ec.  728].  A  fortiori  there  may  be  such  a 
recovery  when  they  are  placed  by  the  debtor 
in  the  hands  of  a  tiiird  person  who  la  a  trustee 
appointed  by  himself." 

We  are  ther^ore  of  opinion  that  the  trial 
court  did  not  err  In  an  unmixed  question  of 
law.  By  granting  a  new  trial,  he  held,  In 
«ffect,  that  it  is  no  bar  to  a  recovery  oa  the 
main  security  where,  as  here,  the  collaterals 
were  taken  from  tbe  hands  of  tbe  pledgee 


and  placed  for  sale  In  the  hands  of  a  third 
person  appointed  by  the  pledgors,  who  sold 
them  for  a  price  fixed  by  the  pledgors,  no 
part  of  which  was  realized  by  the  pledgee. 
Affirmed.  All  the  Justices  concnr. 


(49  Okl.  eiS) 

VARNBBr-COUvINS   HARDWARE   CO.  T. 
NEW  MILFORD  SECUBITI  CO. 
etaL   (No.  4773.) 
(Supreme  Court  of  Oklahoma.    Oct  12,  1016. 
Rehearing  Denied  Dec.  28,  1816.) 

(Byltahtu  by  th«  OourtJ 

1.  Evidence  «=»460  —  Pabol  —  Wbittbk  Ik* 

BTBUMBNT— DEBOBIFTION  Or  PbOPEBTT. 

Parol  evidence  may  be  resorted  to  for  the 
purpose  of  identifying  the  description  of  real 

f property  contained  in  a  writing  to  ascertain  its 
ocatlon,  upon  tbe  ground,  but  not  for  the  pur- 
p<Me,of  ascertaining  and  locating  the  land  about 
which  tbe  parties  negotiated,  and  supplying  a 
description  thereof  which  they  have  omitted 
from  the  writing. 

[Bd.  Note.— For  other  caaeiL  see  Evidence, 
Cent:  Dig.  ii  2115-2128;  De&Dig.  «a»460.] 

2.  Refobuatxon  or  InsTBUUBinrs  «=92S  — 

MOBTOAGCS— OOBBEOnOIf  OF  MUTDJX  MXS- 

TAKE. 

The  holder  of  a  first  mortgage  is  entitled  to 
a  reformation  to  correat  an  error,  the  result  of 
a  mutual  mistake,  as  against  a  Junior  mwt- 
g^ee  who  received  his  mortgage  to  secure  a  past 

due  debt 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  If  101-111,  114-lltf; 
Dec.  Dig.  «»2&] 

3.  Evidence  «=»460— Mobtqaoes  ^»4S— In- 

DEnNITB  DESCBIPTION- BVFECT— EXTBINSia 

Evidence. 

Mere  indeflnlteness  In  the  description  of 
land  in  a  mortgage,  or  an  error  of  description, 
although  it  may  be  such  as  to  render  the  tn- 
stromeut  prima  facie  inoperative,  does  not  nec- 
essarily invalidate  it;  but  evidence  of  extrinsic 
facts  relative  to  the  titnation  of  the  parties 
and  the  drenmstonces  attending  the  transaction 
may  be  reodved  to  impart  certainty  to  tbe  de- 
scription. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  fl  2115-2128;  Dec.  Dig.  «s>460; 
Mortgages,  Cent.  Dig.  H  12S-1S2;  Dec.  Dig. 
<&»4&] 

4.  ETIDBKOK  «s»4e0  •—  HOXTQASBS  «=S»48  — ' 

Suffioienct  or  I^scbiftion— Paeoi.. 

The  descriptive  part  of  a  real  estate  mort- 
gage read  as  follows:  "Know  all  men  by  these 
presents:  That  W.  B.  OiU  and  A.  Ll  Gill,  hus- 
band and  wife,  of  CSUKtaw  county,  state  of  Okla- 
homa, parties  of  the  first  part,  tiave  mortgaged 
and  hereby  mortgage  to  the  Gkdser  Manufactur- 
ing Company  (incorporated),  of  Franklin  coun- 
ty, state  of  Pennsylvania,  of  the  second  ^art,  the 
following  deacrib«l  real  estate  and  premises,  sit- 
uated in  Choctaw  county,  state  of  Oklahoma,  to 
wit:  One  hundred  and  flf^  acres  of  land  in 
section  No.  two,  township  six  south  and  range 
seventeen  east  as  follows.  •  •  • "  Held, 
that  said  mortgage  was  not  void  on  account  of 
the  indefiniteness  or  uncertainty  of  tbe  descrip- 
tion, but  was  valid  as  against  a  subsequent 
mortgage  taken  to  secure  payment  of  an  antece- 
dent debt  and  should  be  enforced  where  it  was 
alleged,  and  established  upon  the  trial,  that  at 
the  time  of  the  execution  of  both  mortgages  tbe 
common  mortgagors  owned  150  acres  of  land, 
and  no  more.  In  said  section  2,  which  land  was 
specifically  described  by  legal  subdivlsiona  as 
follows,  etc. ;  that  this  is  the  same  land  specific* 
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Qlly  described  tn  tbe  secood  mortgaee  and  which 
it  was  the  rnutual  intentioo  of  the  parties  to 
embrace  within  the  first  mortgage.  Parol  evi- 
dence in  such  a  case  to  identify  uie  speciSc  ISO 
acres  in  sectioo  2  owned  by  the  mortgagors  at 
the  time  the  first  mortgage  was  executed  is  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2115-2328;  Dec.  Dig.  «s»460; 
Mortirogea,  Cent  Dig.  fiS  125-1B2;  DvL  Dig. 

Error  from  District  Coart,  Choctaw  Ooan- 
ty;  A.  H.  Ferguson,  Judge. 

Action  by  O.  A.  Simmons  against  tbe 
Vamer-OoUlna  Hardware  Company,  the 
New  Mllford  Security  Company,  and  others. 
From  the  Judgment,  the  Vamer-CoUins 
Hardware  Company  named  brings  error. 
AfiBrmed. 

R.  E.  Stephenson,  of  Hugo,  for  plaintiff 
In  error.  F.  L,  Boynton,  of  Kingfisher,  tor 
defefulants  In  error. 

KANE,  O.  J.  The  law  queatloii  InTtdred 
herein  arose  out  of  a  suit  to  foreclose  a  oer* 
tain  real  estate  mortgage^  wherein  O.  A^ 
Simmons,  one  of  the  defendants  In  error 
herein,  was  plaintiff,  and  the  remaining  pai^ 
ties,  both  plaintiff  In.  error  and  defoidants 
in  error,  were  defendants.  The  plaintiff  In 
error  herein,  one  of  the  defendants  bdow, 
filed  a  cxoss-petltlon  alleging  that,  by  vlitue 
of  a  certain  mortgage  szeented  I9  W.  B. 
and  Annie  I*  Gill,  husband  and  -wUe,  held 
by  it  covering  the  real  estate  described  In 
the  petition  of  the  plaintiff,  it  acquired  a 
lien  on  said  land  prior  In  time  and  superior 
to  the  lien  of  any  of  the  other  parties; 
wherefbre  it  prays  tlut  Its  mortgage  be 
foreclosed,  etc 

[4]  The  Oelser  Manuflictnring  Oompany 
a  corporation,  one  of  the  defendants  in  ei> 
xor  her^  1^  answer  and  cross-petition  also 
claimed  by  Tirtne  of  a  certain  mortgage  held 
by  it,  executed  tbe  same  mortgagors,  to 
be  entitled  to  a  lien  upon  said  premises  prior 
in  time  and  superior  to  any  of  tbe  other  par- 
ties. Its  cross-petition,  after  setting  up  the 
ordinary  allegations  constituting  a  cause  of 
action  for  tiie  foreclosure  of  a  real  estate 
mortgage,  further  aU^^  In  substance: 

That  the  scrivener,  in  preparing  its  mort- 
gage Inadvertently  omitted  a  speiHfic  de- 
scilptlon  of  tba  propertr  intended  ttie 
parties  to  be  onbraced  ther^  and  de- 
scribed the  same  as  foUows,  to  wit : 

"Know  all  men  by  these  presents:  Tbat  W. 
B.  Uill  and  A.  L.  Gill,  husband  and  wife,  of 
Choctaw  county,  state  of  Oklahoma,  parties  of 
the  first  part,  have  mortgaged  and  hereby  mort- 
gage to  the  Geiser  Uanufacturing  Company 
(incorporated),  of  Franklin  county,  state  of 
I'eunsylvania,  of  the  second  part,  the  following 
described  real  estate,  and  premises,  aitnated  in 
Clioctaw  county,  state  of  Oklahoma,  to  wit: 
One  hundred  and  fifty  acres  of  land  in  sec> 
tion  No.  two,  township  six  south  and  Banga 
seventeen  east,  as  follows.  •  *  •" 

That  it  was  the  mutual  Intention  of  the 
parties  to  said  instrument  to  execute  a  mort- 
gage on  the  property  described  In  the  plain- 


tiff's petition,  and  also  the  sontheast  quartei 
of  the  northwest  quarter  of  the  northeast 
quarter  of  section  2,  said  tract  coraprlsiDg 
150  acres,  and  all  the  land  In  said  section  2 
to  which  the  mortgagors  at  the  time  said 
mortgage  was  executed  had  a  good  and 
merchantable  title;  that  said  mortgage  was 
duly  recorded ;  that  said  Vamer-Colllna 
Hardware  Company,  the  other  defendant  cot^ 
poratioQ  therein,  was  not  an  incumbrancer 
In  good  faith  for  value,  but  took  Its  mort- 
gage subsequent  to  the  mortgage  of  the 
Geiser  Manufacturing  Company  to  secure  the 
payment  of  a  pre-existing  debt  due  It  troia 
their  common  mortgagors;  that  said  mort- 
gage was  executed  and  was  taken  by  said 
Vamer-Collins  Hardware  Company  with  full 
knowledge  and  notice  of  the  rights  of  said 
cross-petitioner,  and  the  taking  thereof  was 
an  attempt  on  the  part  of  said  Tamer-Ool- 
lins  Hardware  Company  to  take  an  uncon- 
■donable  advantage  of  said  cross-petltlon« 
by  reason  of  a  mistake  and  mntsslon  In  its 
mortgage,  said  Yamer-ColUna  Hardware 
Company  well  knowing  tbat  such  mistake 
and  omission  had  been  made  In  said  mort- 
gage and  tbat  said  mortgage  was  given  on 
the  property  described  in  the  plaintiff's  peti- 
tion to  secure  the  payment  of  $8,700  dqs 
and  owing  said  cross-petitions  from  said 
common  mortgagors. 

To  this  cross-petitton  tbe  Vamer-OolUns 
Hardware  Company  filed  a  demurrer  whldi 
was  orerruled  by  the  trial  court;  where- 
upon the  demurrant  elected  to  stand  upon  Its 
demuner,  and  Instituted  this  proceeding  hi 
error  fi>r  ttie  purpose  of  revtewtng  the  ae> 
tttm  ct  the  trial  court  in  orerroUng  Its  de- 
murrer. 

The  gronnds  oi  dnuurrer  are : 

'HX)  That  said  alleged  real  estate  mortgate 
Is  nail  and  void  and  conveyed  no  rights  in  and  to 
the  real  estate  described  in  defendant's  cross-pe- 
tition to  the  said  Geiser  Hanufactaring  Crai- 
pany;  and  (2)  that  said  purported  real  eetat* 
mortgage  is  null  and  void  for  the  reason  tbat  it 
lacks  a  description  of  the  land  sought  to  bt 
charged,  as  set  forth  in  said  cross-petitioo  of 
Geiser  Manufaetnriiig  Company,  and  is  not  nf- 
ficient  to  becmne  the  basis  of  an  action  in  eqaity 
for  its  reformation  and  foreclosure;  l3)  tbtt 
said  cross-petition  for  tbe  reformation  of  said 
purported  real  estate  mortgage  and  for  its  foi» 
closure  does  not  state  facts  sufficient  to  coo- 
Btitute  a  canse  of  action  In  favor  ot  the  Gei- 
ser  Mannfacturing  Company,  defendant,  and 
against  Tamer-CtullnB  Hardware  Company. 

[1]  Counsel  for  plaintiff  in  error  oontoids 
tbat  the  description  of  the  iiremlses  as  it 
appears  in  the  mortgage  Is  so  Inaccurate 
and  uncertain  that  the  Identity  of  the  land 
Intended  to  be  mortgaged  cannot  be  deter- 
mined  by  the  court  from  an  inspection  of  tbe 
instrument  itself,  or  by  any  proper  resort  to 
parol  evidence  in  aid  of  such  descriptlMi. 
It  seems  well  settled  that  parol  erldence 
may  be  resorted  to  fbr  tbe  purpose  of  Iden- 
tl^ng  the  desCTlptlon  of  real  property  con- 
tained In  a  writing  to  ascertain  Its  location, 
upon  the  ground,  but  not  for  Oie  purpose,  ot 
ascertaining  and  locating  the  land  about 
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wblch  fbe  partlea  oegotlated,  and  Buppljrliig 
a  deacripUon  thereof  wblch  tbey  taave  omit- 
ted from  the  writing,  olDce  of  deacrtp- 
tion  In  a  deed  Is  not  to  identic  the  land, 
but  to  fanUah  mnns  of  IdratlflcatloiL  Oox 
T.  Hart,  145  n.  &  876.  12  Sup.  Ct  962,  36  L. 
Ed.  741;  Blake  r.  DiAerty,  6  Wheat.  (U.  S.) 
850.  5  li.  Ed.  109;  Grotty  t.  Effler,  60  W. 
Va.  268,  64  8.  E.  845,  9  Ann.  Caa.  77a 
Therefore,  th^  say,  the  cons^cUon  of  a 
vrltten  Instrament  being  a  matter  of  law, 
U  the  land  Intended  to  be  mortgaged  be  so 
Inaccurately  described  that  It  ammrs  on  In- 
q}ectlon  of  the  deed  the  identity  thereof  Is 
altogether  uncertain  and  cannot  be  deter* 
mined,  the  court  ovi^  to  pronounce  the 
mortgai^  Told.  Klngstim  t.  Ftckins.  46 
Tex.  98. 

[2]  It  la  also  weU  settled  that  the  bolder 
vt  a  firat  mortgage  is  entitled  to  a  reforma- 
tion to  correct  an  error,  the  result  ot  a  mutu- 
al mistake,  as  ggalnst  a  Junior  mortgagee 
who  recelTed  his  mortgage  to  secure  a  past 
due  debt  (First  Natimal  Bank  of  Parsons  t. 
Woitworth,  28  San.  188;  Oralg  t.  Pfmdle- 
ton.  88  Ark.  209.  116  S.  W.  209),  and  th^t 
tlie  same  rule  applies  to  a  raidee  witb  no- 
tice  of  the  purpose  of  the  mortgage  to  oorer 
the  omitted  or  misdescrlbed  lands  (Citizens' 
NaUonal  Bank  t.  Judy,  146  Ind.  SS2,  48  N. 
B.  K9;  Stlnson  t.  Ray,  79  Ark.  BBS,  96  S. 
W.  141;  carpenter  Paper  Co.  t.  WUoox,  00 
Keb.  668,  70  N.  W.  228;  Petera  t.  FeU,  16 
a  D.  391,  88  N.  W.  1014).  The  general  law 
governing  such  cases  btfng  settled.  It  only 
remains  to  apply  it  to  the  spedflc  facts  be- 
fore us. 

A  fair  rendering  of  the  description  under 
oonslderatton,  as  it  appears  In  ttie  mortgage, 
would  be: 

-That  W.  B.  Oin  and  A.  I*  GUI,  hosband  and 
irife.  do  hereby  mortgage  to  the  Qeiser  Mann- 
Csctarins  Company  the  following  real  estate 
owned  by  m  situated  in  Choctaw  county,  state 
oi  Oklahoma,  to  wit:  160  acres  of  land  In  sec- 
tion No.  2,  township  6  soath  and  range  17 
east." 

Now,  the  cross-petition  alleges.  In  effect, 
that  the  mortgagors  at  the  time  of  the  exe- 
cution of  the  mortgage  to  the  Oelser  Man- 
ufacturing Company  were  the  owners  of  150 
acres  of  land  in  section  No.  2,  township  6 
south  and  range  17  east,  situated  In  Choctaw 
county,  and  no  more;  that  the  specific  de- 
scription of  the  land  owned  by  the  mort- 
gagors in  said  section  No.  2,  and  which  they 
Intended  to  mortgage,  1b  : 

"The  east  half  of  the  Bontheast  quarter  and 
the  southwest  quarter  of  the  northeast  quarter, 
and  the  south  half  of  the  northwest  quarter  of 
the  soathwest  quarter,  and  the  southeast  quarter 
of  the  northwest  quarter  of  the  northeast  quar- 
ter of  section  No.  2,  township  6  soatli,  range  17 
east,  la  Clioctaw  county,  OkL" 

This  description  embraces  precisely  ISO 
acres,  and  If,  as  alleged,  the  mortgagors 
owned  150  acres  of  land,  as  atwve  described, 
in  section  2.  and  no  more,  we  can  see  no  In- 
superable difficulties  In  the  way  of  Identi- 


tjiag  the  speciflc  land  Intended  to  be  mort- 
gaged, nor  can  we  concelTe  how  a  subse- 
quent purchaser  or  incumbrancer  could  have 
been  deceived  or  misled  by  the  Indeflnlte- 
neas  of  the  description  contained  In  the 
mortgage. 

[I]  The  nde  Is  that  mere  Indeflnlteness  in 
the  description  of  land  In  a  m(ntgage,  or  an 
error  of  descripUcm,  although  It  may  be 
such  as  to  render  the  instrument  prima 
fiide  inoperative,  does  not  necessarily  In- 
validate It;  but  evidence  of  extrinsic  facts 
relative  to  the  situation  of  tlie  parties  and 
the  circumstances  attencUng  the  transaction 
may  be  received  to  impart  certainty  to  tiie 
description.  Caston  v.  HcGord,  13D  Ala.  318. 
80  Soutb.  431;  Boon  v.  Plerpont,  28  N.  J. 
Bq.  7.  Other  eases  Illustrating  tlie  applica- 
tiott  cf  this  rule  to  taxts  somewhat  similar 
to  those  stated  in  the  eross-peUtlon  of  the 
CMser  Manufacturing  Company  are  O'Neal 
V.  Seixas,  86  Ala.  80,  4  8ontb.^745;  Bybee 
V.  Hag^an,  66  HL  619:  Bacon  v.  Leslie, 
60  Kan.  484.  31  Paa  1066.  84  Am.  St  Bep. 
184. 

In  our  judgment,  the  tongoUng  authorities 
amply  support  th6  conclusion  readied  here 
that  the  description  of  the  land  In  the  mort- 
gage -of  the  Oelser  Manufacturing  Company 
was  not  void  for  Ind^niteness  or  uncertain- 
ty, and  that  Ita  ciossi>etiaon  states  fiicts 
sufficient  to  warrant  the  court  below  to  re- 
sort to  parol  evidence  tor  the  purpose  of 
identifying  the  spedllc  160  acres  of  land 
whidi  the  parties  Intended  should  be  cov- 
end  thtf  r  mortgage  at  the  time  the  mort- 
gage was  executed. 

For  the  reasons  stated,  the  judgment  of 
the  court  betow  Is  affirmed.  All  the  Justioes 
ctmcnr. 

(62  Okl.  76S) 
HEAD-BEERT  CO.  v.  BANNISTER. 
(No.  5284.) 

(Supreme  Court  of  Oklahoma.   Dee.  7,  1815.) 

(Byttahut  hv  Ooitri.) 

1.  BaOKSBS  «sa»46— EXCLUSIVI  Aobnct. 

A  real  estate  broker  has  neither  an  ezclu- 
sive  right  nor  agency  to  sell,  even  though  he 
is  employed  for  a  definite  time,  unless  be  is 
granted  one  or  the  other  in  express  terms;  and 
in  the  absence  of  such  grant  the  owner  may, 
independent  of  tlie  broker,  sell  either  through 
liis  own  efforts  or  those  of  another. 

[Ed.  Note.— For  other  cases,  see  Brokers 
Cent  Dig.  |  47;  Dec  Dig.  «=»40.] 

2.  Bbokebs  «=»46— Agenct  Contbaot— Con- 

STBUCnon— BZCLUSIVB  Agenct. 

The  contract  between  a  real  Mtate  broker 
and  the  owner.  providinK  for  the  sale  of  lots  at 
auction,  examined,  and  hetd  not  to  deprive  the 
owner  of  the  right  to  sell  lndei>endeat  of  the 
broker. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  IMg.  {  47;  Dec.  Dig.  «=346.1 

Commlssdoners*  Opinion,  Division  No.  3. 
Error  from  County  Court.  Tulsa  County; 
C<mn  Idnn,  Judge. 

Action  by  F.  B.  Bannister  against  the 
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Head-Berry  Company,  a  corporation.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. BeTeraed  and  remanded. 

Dlllard  &  Blake,  of  Tulsa,  for  plalntitt  In 
«rror.  Haskell  B.  ToUey,  o£  Tnlsa,  tor  de- 
f^dant  In  error. 

DUDLEY,  C.  This  Is  an  action  by  the 
defendant  In  error,  plaintiff  below,  against 
the  plaintiff  In  error,  defendant  below,  to 
recover  an  alleged  commission  for  the 
sale  of  certain  lots  at  auction  under  a  writ- 
ten contract  dated  January  13,  1912,  and 
-damages  for  the  breach  thereof.  The  par^ 
ties  will  be  referred  to  as  tbey  were  in  the 
trial  court.  The  petition  contains  two  counts 
— one  for  the  alleged  commission  for  the 
sale  of  said  lots  under  said  contract,  and 
the  other  for  damages  for  the  breach  there- 
of. There  was  judgment  for  the  plaintiff 
for  $85,  from  which  the  defendant  baa  ap- 
pealed. 

On  January  13,  1912,  the  plaintiff  and  de- 
fendant entered  Into  a  written  contract  by 
the  terms  of  which  the  defendant  employed 
the  plaintiff  to  sell  the  unsold  lots  in  the 
town  site  of  Jenks,  OkL,  at  auction  on  Jan* 
uary  27,  1912,  for  a  commission  of  20  per 
cent  of  the  gross  sales.  The  defendant  was 
to  prepare  said  town  site  for  sale  at  Its  own 
expense  under  the  direction  of  the  plaintiff. 
The  plaintiff  was  to  advertise  said  town  site 
in  audi  manner  as  he  saw  fit,  and  all  ex- 
penses Incurred  In  advertising  the  sam^  in- 
cluding the  railroad  transportation  and  hotel 
bills  of  the  plaintiff  and  one  extra  man,  were 
to  be  paid  by  the  defendant,  provided  the 
total  expense  was  not  to  exceed  $700.  The 
price  of  the  various  lots  and  the  terms  up- 
on which  they  were  to  be  sold  is  not  stated  In 
the  contract;  but  the  defendant  was  given 
the  right  to  fix  the  price  of  each  lot,  and  tbe 
terms  upon  which  tbe  same  was  sold. 

Following  the  execution  of  said  contract, 
tbe  plaintiff  advertised  said  town  ^te,  the  ex- 
pense of  wblcb  was  paid  by  tbe  defendant 
After  the  execution  of  said  contract  and 
prior  to  January  27,  1012,  the  defendant  in- 
dependent of  tbe  plaintiff,  sold  SO  of  said 
lots,  40  to  one  party  and  10  to  another.  This 
fact  WHS  known  by  the  plaintiff  on  tiie  date 
of  tbe  auction  sale,  but  notwithstanding  this 
fact  these  same  lots  were  put  up  and  auc- 
tioned off  by  the  plaintiff,  and  bid  in  by  tbe 
parties  who  bad  previouidy  purchased  them 
friHU  the  defendant  and  for  the  same  price. 
These  lots  were  resold  in  tvder  to  boost  the 
aale  of  other  lots  and  encourage  ivospective 
buyers.  The  plaintiff  actually  sold  at  public 
anctiffli  on  the  day  of  sale  19  lota,  for  which 
he  received  tbe  commission  due  him  under 
tbe  terms  of  said  contract  He  was  also  paid 
his  expenses  In  ctumectlon  with  said  auc- 


tion sale.  He  dalms,  however,  that  said 
contract  is  an  exduslve  sale  contract  and 
that  therefore,  he  Is  entitled  to  his  ccan- 
mission  for  tbe  sale  of  said  50  lots.  The 
trial  court  instructed  tbe  jury  that  said  con- 
tract was  an  exclusive  sale  one,  and  that  Uie 
defendant  bad  no  tight  to  sell  any  of  said 
lots  between  the  date  of  the  execution  of 
said  contract  and  the  date  of  tbe  auction  sale. 
The  defendant  Insists  that  the  court  erred  in 
so  Instructing  the  jury.  The  correctness  of 
this  instruction  la  the  only  question  pn- 
sented  here. 

[1]  The  contract  Is  loigtby,  and  It  would 
serve  no  useful  purpose  to  set  It  out  In  foU. 
There  is  nothing  in  the  contract  that  deprives 
the  defendant  of  the  right  Independent  of 
the  plaintiff,  to  sell  any  of  said  lots  prior  to 
the  day  of  auction.  The  trial  court  erred  in 
instructing  the  Jury  to  the  contrary.  A  real 
estate  broker  has  neither  an  excdnslve  rlgbt 
nor  agency  to  sell,  even  though  he  is  em- 
ployed for  a  definite  term,  unless  he  Is  g^ao^ 
ed  one  or  the  other  in  unequivocal  terma; 
and  in  the  absence  of  such  grant  the  owner 
may,  independ^t  of  the  broker,  s^  either 
through  his  own  efforts  or  those  of  another. 
Roberts  v.  Markham,  26  OkL  387.  109  Pm. 
127;  4  B.  G.  L.,  IS  12,  259;  Cronln  v.  Amer- 
ican Sureties  Co.,  163  Ala.  533,  tSO  South.  915, 
136  Am.  St  BeiK  88 ;  Dole  v.  Sherwood.  41 
Minn.  S35.  43  N.  W.  568,  5  L.  R.  A.  720,  16 
Am.  Bt  Sep.  731;  Hammond  t.  Mau,  69 
Wash.  204,  124  Pac  S77.  40  L.  B.  A.  (N.  S.) 
11^  and  note;  Hennlngs  t.  Parsons,  ICS 
Ya.  1,  «1  S.  a  866.  15  Ann.  Oaa  765;  Qnlst 
V.  QoodfeUow,  99  Minn.  509. 110  N.  W.  65,  8 
L.  B.  A.  (N.  S.)  153.  9  Ann.  Gas.  4S1.  and 
note;  Smith,  t.  Prelss  et  al..  117  Minn.  802, 
186  N.  W.  7.  Ann.  Gas.  1913D.  820.  and 
note;  Darrow  t.  Harlow,  21  Wis.  802,  M 
Am.  Dec.  5ti ;  Ingold  v.  Symonds,  125  Iowa. 
82.  99  N.  W.  718;  Golden  Gate  Co.  t.  Fann- 
ers' Union.  65  CaL  606 

[2]  The  plaintiff  concedes  the  oorrectness 
of  the  rule  juat  annoonced,  when  aivlied  to 
the  broker  in  an  ordinary  real  estate  trans- 
action, but  Insists  that  a  dlffetrat  role  ob- 
tains as  to  an  aucU<m  sale  of  lobs.  TUs 
might  be  tme  undo'  some  state  of  facts,  bat 
not  true  <a  the  instant  cas&  The  ccmtract 
contains  the  agreement  of  1^  parties,  and 
we  are  unable  to  see  wherein  it  deprives 
the  owner  of  tbe  right  to  sell  his  property 
Indepradoit  of  the  brokw.  Of  coarse,  it  tbe 
sole  of  these  60  lots  bad  been  brought  about 
through  the  efforts  of  the  plaintiff,  then  de- 
fendant would  be  liable  for  the  oommlft- 
slon,  even  tbouf^  It  consummated  tba  deal 
Itself;  but  no  such  contention  is  made  bera 

The  cause  should  be  reversed  and  »■ 
manded. 

PER  CURIAM.  Adopted  in  whole. 
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@2  Okl.  769) 

HODGSON  et  aL  T.  WINNE  M0BT0A6B 

OO.  et  aL    (No.  5252.) 
(Supreme  Court  of  Oklahoma.    Dec.  7,  1915.) 

(ByUaiut  by  tke  CourtJ 
AfFBAL  and  EbBOB  ^1133~PBBSKnUTX0K 

FOB  Rbtiew-^Afeibuance. 

Where,  from  an  examioation  of  the  entire 
record,  it  ia  impossible  to  ascertain  whether  the 
question  raiaed  and  argued  in  this  court  waa 
passed  upon  by  the  trial  court  in  refusing  to 
resdnd  a  contract,  the  cause  viU  b«  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  CeuL  Die.  H  4460-4458;  Deo.  Dig.  «=» 
11S3.] 

Commlaalonerfl'  Oiduion,  DItIbIixi  No.  8. 
Brtov  from  District  Court,  Beckham  Coun- 
ty ;  6.  A.  Brown,  Judge. 

Actum  by  Ira  Hodgson  and  another  agalnat 
J.  Q.  Wlnne  and  anotti«r,  a  partnership  do- 
ing budneas  as  Wlnne  &  Wlnne,  and  otbers. 
Judgment  for  d^endants,  and  plalntlfb  bring 
error.  AfBrmed. 

Dudley  B.  jdadden,  of  Walters,  and  Geo. 
D.  Sailor,  of  Sayre,  for  plaintiffs  in  error. 
T.  B^inald  Wlae.  of  Sayre,  for  defendants 
In  error. 

BITTBNHOUSB,  C.  Oh  S^tember  15, 
1907,  Ira  Hodgson  and  Mary  Hodgson  made, 
executed,  and  delivered  their  certain  promia- 
sory  note  of  $1,000  with  interest,  to  the 
Wlnne  Mortgage  Company,  secured  by  a  real 
estate  mortgage.  About  30  days  subsequent 
to  the  delivery  thereof,  the  plaintiff  received 
$500,  this  being  the  extent  of  the  money 
received  from  the  mortgagee.  After  waiting 
about  seven  montlis  and  endeavoring  to  pro- 
cure the  balance  due  on  the  loan  of  $500, 
this  suit  was  instituted,  asking  that  the  note 
'  and  mortgage  be  rescinded  on  the  ground  of 
a  [mrtlal  failure  of  consideration,  and  plead- 
ing an  offer  to  do  and  perform  full  and 
complete  equity  in  the  premises.  An  answer 
was  flied,  denying  the  allegations  of  the 
petition,  and  asking  the  foreclosure  of  the 
mortgage.  Upon  trial  the  court  refused  to 
rescind  the  contract,  and  ordered  that  the 
defendant  recover  of  and  from  the  plaintiffs 
the  sum  of  $693.10.  with  Interest,  attorney's 
fees,  and  costs  of  suit,  and  that  the  mortgage 
be  foreclosed  to  satisfy  such  sums. 

It  is  apparent  that  the  court  deducted 
from  the  face  of  the  loan  the  $500  which  had 
not  been  received  by  the  plalntlfTs,  and  ren- 
dered Judgment  for  the  amount  received  un- 
der the  contract,  together  with  Interest  and 
attorney's  fees.  It  Is  contended  in  this  court 
that  nnder  the  law  and  uncontroverted  evi- 
dence, the  plaintiffs  were  entitled  to  a  de- 
cree in  their  favor,  rescinding  and  canceling 
the  note  and  mortgage,  and,  having  ofTered 
in  thdr  petlUmi  to  do  equity,  a  tender  of 
the  amount  received  nnder  the  contract  Is  not 
necessary  to  be  made  before  the  in^tutlon 
ot  the  salt  We  have  carefully  examined 
tbB  entli«  record  In  an  effort  to  ascertain 


whether  or  not  the  court  determined  Qie 
questions  InvolTed  npon  a  want  of  tender, 
and  we  are  unable  to  say  that  this  question 
waa  the  controlling  issue. 

An  examination  of  the  recwd  discloses 
that  no  request  was  made  for  siieclal  find- 
ings of  tact,  and  Qie  decree  Is  silent  as  to 
why  the  court  refused  to  rescind  the  contract 
It  is  just  as  probable  to  BnM>08e  that  the 
Cfmrt  refused  to  rescind  the  contract  because 
of  a  fftUore  to  act  promptly,  upon  dlscover- 
tng  the  facts  whidi  would  entitle  Oie  plaln- 
tiffs  to  resdnd,  as  It  is  to  suppose  that  the 
judgment  of  the  court  was  predicated  upon  a 
finding  that  the  plaintiffs  had  failed  to  make 
a  proper  tender  before  Instituting  the  suit 

The  record  does  not  present  the  questlcm 
which  is  argued  In  the  briefs  by  the  plain- 
tiffs, and  the  cause  should  therefore  be  af- 
firmed. 

PSBi  C17BIAM.  Adopted  In  whol& 


(54  Okl.  146> 

GEOaMAN-AMiEJEICAN  BANK  v.  HEN- 
NIS  et  al.   (No.  4682.) 
(Supreme  Court  of  Oklahoma.    June  22,  1915. 
Beheariog  Denied  Dec  21,  10150 

(Byllahut  Tty  the  Court.) 

1.  Appeal  and  Ebbob  <=9l01<V— Findxhqs  or 
Fact— E  viDXNCE. 

Where  a  case  is  tried  by  the  court  with- 
out the  intervention  of  a  Jury,  upon  contro- 
verted questions  of  fact,  and  there  is  evidence 
reasonably  tending  to  support  the  findings  of 
the  trial  court,  such  findings  will  not  be  dis- 
turbed OQ  the  weight  of  the  evidence. 

[E.'d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  8979-8982,  4024 ;  Dec.  Dig. 
«=»ldlO.] 

2.  Bills  awd  Notes  ®=937S— Boha  Fide  Pub- 

CHASEB— -ALTEBATION. 

Under  sections  3592,  3693,  Wilson's  Rev.  A 
Ann.  Sl  1903,  where  a  negotiable  promissory 
note  under  date  of  December  2,  1905,  is  execut- 
ed and  delivered,  and  the  payee  altera  same  by 
erasing  the  name  of  one  of  the  makers,  which 
is  without  the  consent  of  the  comakers,  and 
thereafter  for  value  and  without  notice  assigns 
same,  such  note  is  void  in  the  hands  of  such  as- 
signee as  against  all  of  the  comakers. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §^  985-992;  Dec  Dig.  «=» 
378.J 

Commissioners'  Opinion,  Division  Na  4. 
Error  from  District  Court,  Elowa  Coun- 
ty; James  B.  Tolbert,  Judge. 

Action  by  the  German-American  Bank 
against  W.  J.  Hennls  and  others.  Judgment 
for  defendants^  and  plaintiff  brings  error. 
Affirmed. 

Horse  ft  Standeren  and  W.  A.  Kielps,  all 
of  Hobart,  fbr  plaintiff  in  enw.  Oeorge  L. 
Zink  and  Jos^h  H.  dine,  both  of  Hobart, 

for  defendants  In  error. 

WATTS,  C.  This  case  was  appealed  from 
the  district  court  of  Kiowa  county,,  where 
the  plaintiff  In  error  was  plaintiff,  and  de- 
fendants in  error  were  defendants. 
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Tbe  petition  states  that  on  December  2, 
1909,  defendants  for  valoable  ^nsi,deration 
made,  executed,  and  delivered  to  McLaughlin 
Brob.  their,  certain  Joint  and  several  negoti- 
able promissory  note,  whereby  they  agreed  to 
pay  to  McLaughlin  Bros,  or  their  order  the 
sum  of  91^00.  September  1.  1909,  interest 
at  6  per  ceat.  before  maturity,  10  per  cent, 
thereafter  nntU  paid;  that  defendants  liad 
made  various  payments  redndng  the  note 
to  (1,000;  that  the  note  for  valuable  con- 
sideration and  before  maturity  and  without 
notice  had  been  Indoraed  and  transferred 
to  plaintlft;  that  demand  for  payment  had 
been  made  and  refused*  praying  Judgment, 
eta.  Oopj  ot  note  Is  attached  to  petition, 
TlB.: 

91200.00  Hobart,  a  T.,  Dm!.  2, 1906. 

Sept  1,  1909,  after  date,  for  value  received, 
we  Jointly  and  severally  promise  to  pay  Mc- 
Laughlin Bros,  or  order  Twelve  Hundred  Dol- 
lars, at  the  First  National  Bank  of  Hobart, 
O.  T.  with  interest  at  6  per  cent,  per  annum, 
before  maturity,  and  thereafter  with  interest  at 
10  per  cenL  per  onnom  until  paid;  Interest 
with  note. 

W.  J.  Hennis.  H.  A.  Walsh. 

J.  B.  Tosh.  A.  A.  Bishop. 

R.  M.  Cobon.  J.  E.  WiUiams. 

F.  J.  Wright.  R.  Krossa. 

B.  G.  Langhlin.         R  R.  Fitzgerald. 

W.  R.  Coffee.  J.  K.  E^tagerald. 

E.  J.  Belding.  J.  A.  Brown. 

0.  E.  Neal.  J.  A.  Marion. 

Protested  for  nonpayment  Sept  1,  1909. 

Claude  Tuttle.  Notary  Public 
Com.  expires  Nov.  27,  1909. 

Indorsements  on  note: 
Reed.  $66  on  within  note  Dec  2,  05, 
Reed,  of  BeU  Iior  f 66.00  Dec.  2. 
Reed,  of  J.  B.  Tosh  906  in  full  of  ^66.00  ob- 
ligation. McLaughlin  Bros. 

McLaughlin  Bros. 

Pay  any  bank  or  banker  or  Trust  Company 
for  collection  and  remittance.  Aug.  11,  iSOQ. 
German-American  Bank,  Kansas  City,  Mo.,  H. 
C.  I^ambert,  Cashier. 

Na  1436.  German-American  Bank,  a  Corpo- 
ration, Plaintiff,  v.  W.  J.  Hennis  et  aL,  De- 
fendant Petition. 

^Defendants  answered  by  general  denial, 
but  admitted  tbe  execution  of  the  note  and 
various  payments,  but  alleged  that  after  ex- 
ecution of  the  note  and  delivery  thereof 
the  payees,  McLaughlin  Bros.,  disfigured, 
erased,  and  removed  from  the  note  the  name 
of  Bell  Izor,  one  of  the  makers,  praying  that 
plaintiff  take  nothing  and  for  Judgment  for 
cost  To  the  answer  plaintiff  replied  by 
general  denial  to  new  matter. 

The  case  was  called  for  trial  May  4,  1911, 
Jury  was  impaneled,  and  the  evidence  taken. 
Parties  stipulated  tliat  if  there  was  an  alter- 
ation of  the  note,  that  defendants  did  not  au- 
thorize or  consent  thereto;  that  defendants 
executed  and  delivered  the  note  to  the  pay- 
ees; /  which  was  transferred  to  plaintlft  be* 
fore  maturity  for  value  without  notice  of 
any  equities ;  that  payments  shown  on  note 
were  made  by  defendants ;  that  demand  for 
payment  had  been  made  and  refused;  that 
$1,227.28  and  interest  from  September  1, 
1909,  at  the  rate  of  10  per  cent  was  the  cor* 


rect  amount  due.  If  defendants  were  liable, 
and  if  there  had  been  any  change  In  the  note 
plaintiffs  did  not  make  it  and  had  no  no- 
tice of  same.  At  tbe  conclusion  of  the  evi* 
dence  parties  agreed  to  the  discharge  of  the 
Jury  and  the  submission  of  the  case  to  the 
court  up(m  both  qnestitHi  of  Jaw  and  fact 
The  case  was  taken  under  advisement  un- 
til August  31,  1912,  on  which  date  tbe  trial 
court  found  for  the  defendants,  and  render- 
ed Judgment  in  their  favor  for  cost  Motion 
for  new  trial  was  overruled,  exception  tak- 
en, and  plaintiff  appeals  and  urges  a  reversal 
of  the  Judgment  for  the  following  reasons: 

"First  The  alleged  erasure  of  Bell  Izor'a 
name  was  made  before  the  note  was  executed 
and  delivered  by  the  makers  to  the  payeei 
therein. 

"Second.  The  plaintifE  in  error  was  and  is 
the  bona  fide  holder  and  owner  of  the  note  be- 
fore maturity  for  value  and  without  any  notice 
whatever  of  any  existing  eqnltieB,  and  is  enti- 
tled to  recover.'* 

With  connael's  first  contention  we  cannot 
agree.  Evidence  Id  plaintiff's  behalf  consists 
of  the  note  in  question  and  the  stlpulaticn 
of  attorneys.  Defendants'  several  witnesses 
unquestionably  sustain  their  answer  as  to 
tbe  time  the  name  of  Izor  was  erased,  and 
the  trial  court  properly  so  found. 

[1]  We  therefore  apply  the  settled  rule  of 
this  court: 

"Where  a  cause  Is  tried  without  the  interven- 
tion of  a  Jury,  upon  controverted  questions  of 
fact  ftod  there  is  evidence  reasonably  tending 
to  support  the  findings  of  the  trial  court  such 
findings  will  not  be  disturbed  on  die  weight  of 
the  evidence,  and,  when  tbe  finding  Is  general,  it 
includes  all  facta  necessary  to  support  tbe  claims 
of  the  party  in  whose  favor  the  judgment  it 
rendered,  and  upon  appeal  this  court  will  not 
review  the  evidence  if  it  reasonably  tends  to 
support  tbe  Issues  upon  which  such  finding  is 
made,  to  determine  tbe  sufficiency  tbereoL 
Hunter  Realty  Co.  et  aL  v.  Spencer  [21  Okl 
155]  95  Pac.  757  [17  U  R.  A.  (N.  S.)  6221; 
I^kabaogh  t.  Bowmaker  [21  Okl.  4801  96  Pac 
651 ;  Saxon  t.  White  [21  Okl.  194]  95  Pac.  783 ; 
Brewer  v.  Black,  5  Okl.  67,  47  Pac  10S9: 
Meyer  Bros.  Drug  Co.  v.  Kelley,  5  OkL  118,  47 
Pac.  1065;  CraggB  et  aL  t.  Earls,  8  OkL  462, 
58  Pac  637;  Vandenberg  v.  Walton  Lombo- 
Co.,  19  OU.  169,  92  Pac.  149;  Gaffney  v.  Cline 
et  aL,  19  Okl.  197.  91  Pac.  855:  Dunlap  v. 
Stannard,  19  OkL  ^2,  91  Pac.  845."  McCana 
V.  McCann  et  aL,  24  Okl.  271,  103  Paa  697. 

[2]  Upon  the  second  proposition  counsel 
contend  that  notwlthstautUng  the  name  of 
Izor  was  erased  after  tbe  delivery  of  the 
note,  it  was  without  the  knowledge  of  the 
plaintiff,  the  assignee,  and  if  at  aU,  whUe 
the  property  of  McLaughlin  Bros.,  the  payee, 
and  for  this  reason  plaintiff  should  recover. 
We  do  not  think  that  is  the  law  governing 
the  case.  In  fifth  edition,  2  Daniel  on  Ne- 
gotiable Instruments,  it  Is  said: 

"Any  change  in  the  terms  of  a  written  eon- 
tract  which  varies  its  original  legal  effect  and 
operation,  whether  in  respect  to  the  oblifntion 
it  imports,  or  to  its  force  as  a  matter  ol  evi- 
dence, when  made  by  any  party  to  the  contract 
is  an  alteration  thereof.  «  *  *  And  the  ef- 
fect of  such  alteration  is  to  nullify  and  destroy 
tbe  altered  instrument  as  a  legal  obligations- 
citing  Mersman  v.  Werges,  112  U.  S.  141,  5 
Sup.  Ct  65|  28  U  Bd.  641;  Wood  t.  Steele, 
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6  Wan,  80,  la  L.  Ed.  725 ;  Angle  t.  N.  W.  Im. 
Co..  92  U.  S.  330,  23  L.  Ed.  556:  Greenfield 
Sav.  Bank  v.  StowelL  123  Maa&  196.  25  Am. 
Rep.  67 ;  Eckert  v.  Louie,  84  Ind.  lOl,  citing 
the  text:  Adair  t.  England,  68  Iowa,  316,  12 
N.  W.  277,  cidng  the  text;  Kalb  t.  United 
States,  IS  Ct.  CI.  56S,  citing  the  text ;  Hodge 
ct  al.  T.  Farmers'  Back  of  Frankfort,  7  Ind. 
App.  94,  34  N.  E.  123,  quoting  the  text:  Green 
V.  Beckier,  3  Ind.  App.  39,  29  N.  B.  172 ;  Mid- 
daogh  V.  Elliott,  61  Uo.  App.  601. 

The  same  author  also  deflnea  an  alteration: 
"Section  1875.  In  what  alteration  consists. 
The  alteration  ma;  consist  in  changing  (1)  its 
date,  or  (2)  the  time  or  (3)  place  of  payment,  or 
(4)  the  amount  of  principal,  or  (6)  interest  to  be 
paid,  or  (6)  the  medium  or  currency  in  which 
payment  is  to  be  made,  or  (7)  the  namher  or  the 
relation  of  the  parties,  or  in  (8>  the  character 
and  effect  of  the  instrument  as  matter  of  ob- 
ligation or  evidence." 

"Section  1387.  In  the  seventh  ptace^  as  to  the 
parties  to  a  bill  or  note,  any  change  in  the  per- 
sonality, number,  or  relations  of  the  parties  is, 
as  a  general  rule,  a  material  alteration.  •  *  * 
When  there  are  several  makers  or  cosnreties, 
the  addition  of  another  maker  or  cosurety  con- 
•titntea  a  materiol  alteration ;  for  the  addition 
of  another  maker  destroys  the  Integrity  of  the 
original  contract;  and  the  addition  of  another- 
cosurety  dianges  the  right  of  the  sureties  in  re- 
spect to  the  proportion  of  contribution  for 
which  each  is  liable  to  the  others.  And  the 
erasure  of  the  name  of  one  of  two  drawers  or 
makers,  *  *  *  is  likewise  a  material  alter- 
ations—citing Mason  v.  Bradley,  11  M.  &  W. 
600;  GUlett  v.  Sweat,  1  Oilman  (6  IIU  475; 
CaUandar  Kirkpatrick  (Scotch  case) ;  Thomp- 
son on  Bins  (Vnison's  Ed.)  112. 

Yoliinie  8,  Randolpb  on  Commercial  Paper, 
■  lays  down  the  following  role: 

"Section  1748.  In  like  manner,  the  consent  of 
all  is  necessary  to  the  erasure  of  any  one  mak- 
ers'—citing Harrington  v.  Bank,  14  Serg.  &  B, 
(Pa.)  406.  "The  cutting  olE  of  the  name  of  a 
joint  maker  renders  the  note  TOld"— citing  Pier- 
cy's  Heirs  v.  Piercy,  5  W.  Va.  199 ;  Gillett  t. 
Sweat,  1  Oilman  (6  III.)  475;  McCramer  t. 
Thompson,  21  Iowa,  244;  Broughton  t.  West, 
8  Ga.  248. 

Ogden  on  Negotiable  Instnunents,  |  188, 
la  aa  follows: 

"The  general  rule  as  to  whether  or  not  the 
alteration  of  a  bill  or  note  would  operate  as  a 
discbarge  of  the  instrument  depends  upon  the 
effect  produced  opon  the  Instrnment  by  such 
alteration.  *  *  *  If  it  Is  a  material  altera- 
tion it  is  hdd  to  be  a  discharge  of  the  instru- 
ment as  to  all  partiea  liable  except  as  to  the 
party  who  has  himself  made,  aotiKvized,  or  as- 
sented to  the  alteration." 

In  Commonwealth  National  Bank  of  Dal- 
las T.  Baoghman.  27  Old.  175,  11  Pac.  332, 
upon  the  Qoeetlon  of  bona  fide  holder  with- 
aat  notice  of  an  alteration.  Judge  Hayes 
nSd: 

"A  material  alteration  of  a  note  by  the  payee 
or  holder  without  the  consent  of  the  maker 
avoids  it  against  the  maker,  even  in  the  hands 
of  a  bona  fide  holder,  without  notice  of  such 
alteration" — citing  Overton  v.  Matthews  et  aL, 
35  Ark.  146,  37  Am.  Kep.  0 :  Horn  v.  Newton 
City  Bank,  32  Kan.  618,  4  Pac.  1022. 

Further  quoting: 

"Whether  an  alteration  is  material  docs  not 
depend  upon  whether  it  increases  or  reduces  the 
maker's  liability.  The  test  is  whether  the  In- 
■tmment,  after  the  alteration,  expresses  the 
same  contract ;  whether  it  will  have  the  same 
operation  and  effect  after  the  alteration  as  he- 


fore.  If  the  change  enlarges  or  lessens  the  lia- 
bility, it  is  material,  and  vitiates  the  contract." 

In  the  above  case  the  rate  of  Intere&t  was 
changed  from  "ten"  to  "eight"  per  cent  by 
the  payee,  and  thereafter  Indorsed  to  the 
Commonwealth  National  Bank,  who  claimed 
to  hold  without  notice  of  the  alteration.  The 
authorities  supporting  oar  view  are  very  nu- 
merous, and  it  will  be  imnecessary  to  add 
additional  citations.  The  cases  cited  by 
counsel  for  the  plaintiff  do  not  involve  a  ma- 
terial alteration  of  an  inatrament  as  In  the 
case  at  bar,  and  the  one  by  Judge  Hayes,  su- 
pra, but  equities  of  a  nature  not  analogous 
to  the  instant  case. 

Therefore  finding  that  the  alleged  errors 
are  not  well  taken,  we  recommend  that  the 
Judgment  of  the  trial  court  be  affirmed. 

PER  CURIAM.   Adopted  In  whole. 


VORIS  T.  BIBDSALL  et  al.   (No.  6277.) 
(Supreme  Court  of  Oklahoma.   Mot.  80,  1816.) 

{8]/llabu9  hy  fA«  Oourt.) 

1.  AI.TEBATI0N    or   iNSTRtTMBNTS  4s>20— 'Er- 
FBCT^lNDOBSEHKNT  OF  FICTITIOUS '  C  BED  IT. 

Where,  after  the  execution  of  three  prom- 
issory notes  in  iwyment  of  a  stallion,  the  notes 
are  left  with  two  of  the  makers  for  delivery  to 
the  payee,  and  t>efore  or  at  the  time  of  such  de- 
livery such  notes  are  materially  altered  without 
the  knowledge  or  consent  of  uie  other  makers, 
by  indorsing  a  fictitious  credit  of  |350  tbereon, 
in  pursuance  of  a  secret  agreement  between  the 
two  makers  and  the  payee,  such  alteration  will 
avoid  the  notes  as  to  the  nakers  not  participat- 
ing in  the  alteration. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instrumenta,  Omt  Dig.  H  168-188:  Dec.  Dig. 
«s»20.] 

2.  AXIERATIOH  or  iNBTBTnOENTS  <S»S— MATE- 

BiALiTT  or  Alteration— Taar. 

The  test  as  to  whetber  the  alteration  of  a 
note  is  material,  depends,  not  upon  whether  it 
increases  or  reduces  the  makers'  liability,  but 
upon  whether  the  note  will  have  the  same  opera- 
tion and  effect  after  the  alteration  as  It  had 
before. 

[Ed.  Note.— For  other  eases,  see  Alteration  of 
Instruments^  Cent.  Dig.  i|  18-28;  Dec.  Dig. 

«S=>5.1 

3.  Bmjs  ANO  Notes  4=»378~Matebiu  Ax- 
TSBATioN— Bona  Fide  Holdeb. 

Prior  to  the  adoption  of  sections  4174, 
4176,  Rev.  Laws  1910,  a  material  alteration  of 
a  note,  without  the  consent  of  the  makei-s,  ren- 
ders it  void  as  against  the  makers  not  consent- 
ing to  the  alteration,  even  in  the  bands  of  a 
bona  fide  holder  without  notice  of  such  altera- 
tion. 

[Ed.  Notek— For  other  eaaes,  see  Bills  and 
Notes,  Cent.  Dig.  U  886-882;  Dea  Dig.  «ss» 

378.J 

4.  BiLiA  AND  Notes  <6s»146— Neootiable  In- 

9TBUMBNT  AOT— AFPUCATION. 

The  provisions  of  the  Negotiable  Instru- 
ments Act  of  June  11,  1009  (Laws  1911,  c.  21), 
do  not  apply  to  negotiable  instrumeats  made 
and  delivered  prior  to  the  adoption  of  tliat  act. 

[Ed.  Not&— For  other  cases,  see  Bills  and 
Notes,  OeAL  Dig.  S  361;  Dec.  Dig.  «»146.1 
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(Old. 


Commissioners*  Opinion,  Division  Na  3. 
Error  from  District  Court,  Beaver  County; 
R.  H.  Loofbourrow,  Judge. 

Action  by  E.  G.  Voris  against  Gbarlee  N. 
Bird  sail  ana  others.  Judgmrait  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed  in 
part 

Grant  Stanley,  of  Oklahoma  City,  tor  plain 
tiff  in  error.  Dickson,  Bush  A  Dickson,  of 
Beaver,  for  defendants  in  error. 

BITTENHOUSB,  G.  On  December  11, 
1907,  the  defendants  made,  executed,  and  de- 
livered their  three  certain  promissory  notes 
to  B.  F.  Dygert,  which  were  indorsed  by  him 
and  subsequently  indorsed  by  L.  W.  CocbraiL 
This  action  was  brought  by  E.  C.  Votis,  who 
claims  to  be  the  owner  and  holder  thereof  in 
due  course.  It  la  contended  by  the  defend- 
ants that  these  notes,  amounting  to  $2,100, 
were  made  in  payment  of  a  certain  stallion ; 
that  in  order  to  effect  the  sale  of  said  animal 
to  these  defendants  the  said  R.  F.  Dygert  en- 
tered into  a  secret  agreement  with  the  de- 
fendants Charles  N.  Blrdsall  and  Hugh  Bar- 
die, whereby  it  was  agreed  that  if  they 
would  Join  the  other  defendants  as  joint  pur- 
chasers of  said  stallion.  Jointly  executing 
with  th^  the  notes  In  cimtroversy  and  there- 
by inducing  the  other  defendants  to  sign  the 
same,  that  he  would,  prior  to  the  delivery  of 
the  notes,  secretly  and  without  the  knowl- 
edge of  the  other  defendants  herein,  Indorse 
upon  each  of  said  notes  a  credit  of  f  100  as 
having  been  paid  by  the  defendant  Charles 
N.  Blrdsall,  and  upon  the  note  falling  due 
September  1,  1911,  a  credit  of  $60  as  having 
been  paid  by  Hugh  Bardie.  In  pursuance  of 
this  agreement,  said  defendants  executed  the 
notes  in  controversy,  and  before  or  at  the 
time  of  the  delivery  of  said  notes,  R.  F.  Dy- 
gert did  enter  the  credits  agreed  upon  with- 
out the  knowledge  or  consent  of  the  other 
defendants. 

[1]  The  question  now  before  this  court  Is: 
"Does  the  Indorsement  of  the  fictitious  cred- 
its before  or  at  the  time  of  delivery  to  the 
payee  constitute  a  material  alteration  of  the 
notes  in  question?"  We  think  It  does.  R.  F. 
Dygert  ratered  into  a  secret  agreement  with 
two  of  the  makers  of  these  notes,  whereby 
it  was  agreed  that  the  notes  should  evidence 
a  consideration  of  f2,100,  while,  in  fact,  the 
actual  consideration  would  be  $1,750.  This 
was  not  the  amount  the  defendants  agreed 
to  pay  for  the  stallion  and  for  which  they 
executed  their  notes,  and  to  the  extent  of  the 
credits,  which  amounted  to  $350.  which  were 
Indorsed  prior  to  or  at  the  time  of  the  deliv- 
ery of  the  notes  to  the  payee,  the  notes  were 
altered  without  the  knowledge  or  consent  of 
the  makers,  except  the  two  mentioned.  There 
can  be  no  doubt  that  when  the  payee  and 
the  two  defendants,  who  were  parties  to  this 
secret  agreement,  Indorsed  the  pretended  pay- 
ments of  $350  on  the  note  before  or  at  the 
time  of  the  delivery  thereof  to  the  payee, 
their  acts  constltttted  a  material  alteration  of  1 


the  amooat  of  the  notes,  to  the  same  extoit 
as  U  the  indorsement  had  appeared  as  an  In- 
terlineation on  the  face  of  the  notes.  Xn 
construing  the  operation  and  effect  of  an  In- 
strument such  as  the  one  under  considera- 
tion in  this  case,  U  is  necessary  to  take  into 
consideration,  not  only  the  face  of  the  paper, 
but  any  indorsements  thereon,  as  has  been 
said  by  Daniel  on  Negotlalde  Inatnunents 
(Oth  Ed.)  1 161: 

"It  seems  that  the  purport  of  the  inBtmmcDt 
la  not  only  to  be  collected  from  'the  four  cor- 
ners.' but  from  'the  eight  comera,*  a  memorandnm 
on  the  back,  afEecting  its  operatioo,  being  re- 
garded the  same  as  if  written  oa  Ita  Csoe. 

•    •    ♦  M 

In  Johnston.  Bec^  v.  May  et  aL,  7Q  Ind. 
293,  the  court,  discussing  a  similar  indorse- 
ment to  the  <me  under  consideration,  says: 

"We  need  not  argne  for  the  purpose  of  show- 
ing that  such  an  alteration  of  the  note  was  a 
material  alteration,  for  that  is  manifest;  and 
the  facts  found  by  the  court  show  that  this 
alteration  was  made  in  the  absence  and  vrithont 
the  antfaority  of  the  appellee,  and  without  bis 
knowledge  or  consent,  by  the  principal  in  the 
note  and  the  payee  thereof,  or  one  of  them,  be- 
fore or  at  the  time  of  its  delivety.  Under  the 
decisions  of  this  court,  sndi  an  alteration  wiU 
vitiate  and  avoid  the  note,  and  prevent  a  recov- 
ery thereon  from  the  appellee."  Portage  Coun- 
ty Branch  Bank  v.  Ouatavus  Lane,  8  Ohio  St. 
405 :  Polo  iitg.  Co.  V.  Parr  et  aL,  8  Neb.  378, 1 
N.  W.  812.  80  Am.  Bep.  83a 

[2]  It  la  immaterial  that  the  effect  of  the 
alteration  was  to  reduce  the  amount  of  the 
makers'  liability.  The  test  as  to  whether  the 
alteration  of  a  note  is  material,  depends, 
not  upon  whether  it  increases  or  reduces  the 
makers*  liability,  but  upon  whether  the  note 
wUl  have  the  same  operation  and  dfect  aft- 
er the  alteration  as  It  bad  before.  Common- 
wealth National  Bank  v.  Baughman,  27  OkL 
175.  Ill  Pac.  332;  Citizens'  State  Bank  v. 
Grant.  152  Paa  1082  (No.  4948);  German- 
American  Bank  V.  Hennis  et  aL,  163  Pac.  671 
(No.  4682). 

[3]  The  not  Inquiry  is:  "What  effect  does 
a  material  alteration  have  upon  the  notes 
while  in  the  hands  of  a  bona  fide  holder  In 
due  course?"  This  la  thoroughly  discussed 
in  Commonwealth  National  Bank  v.  Baugh- 
man, supra,  Citizens'  State  Bank  t.  Grant, 
supra,  and  German-American  Bank  v.  Hen- 
uia  et  aL,  supra,  wherein  It  was  held  that 
prior  to  the  adoption  of  sections  4174.  4175, 
Rev.  Laws  1010,  the  material  alteration  of  a 
note  by  the  payee  without  the  consent  of  tbe 
maker  avoids  it  against  the  maker  even  in 
the  hands  of  a  holder  without  notice  of  such 
alteration. 

[4]  It  is  next  contended  that  the  court 
should  have  instructed  the  Jury  under  the 
Negotiable  Instruments  Act  of  June  11, 1909. 
These  notes  were  executed  and  delivered 
prior  to  tbe  adoption  of  that  act,  and  this 
court  has  held  In  Adams  v.  Thurmond,  149 
Pac.  1143,  and  American  National  Bank  v. 
Balsell,  43  Okl.  126,  140  Pac.  399,  that  a 
note  made  prior  to  the  passage  of  that  act 
would  be  construed  under  the  law  in  force  at 
the  time  of  the  execution  and  delivery  there- 
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of.  The  court  properly  refused  the  requested 
Instrnctlons. 

We  hare  examined  tbe  otlier  assignments 
of  error  referred  to  In  the  brief,  and  find 
that  tbe  errors  complained  of  are  not  preja- 
dl<daL  We  therefore  conclude  that  the  notes 
under  consideration  were  materially  altered 
by  the  act  of  the  payee  and  tbe  defendants 
Blrdsall  and  Hardle,  which  alterations  were 
made  before  or  at  tbe  time  of  tbe  delivery 
of  tbe  notes  to  the  payee,  without  tbe  con- 
sent of  the  makers,  C.  M.  Smith,  F.  B.  Geld- 
ing, J.  A.  Tates,  B.  6.  Brown,  and  E.  O. 
Murray ;  that  said  notes  are  void  as  against 
them  In  tbe  hands  of  a  bom.  fide  holder  with- 
out notice  of  sncb  alteration,  and  tbe  cause 
is  as  to  these  defendants  affirmed.  Tbe  de- 
fendants Charles  N.  Blrdsall  and  Hugh  Har- 
dle baring  consented  to  tbe  alteration,  and 
the  record  showing  that  tbe  plaintiCT  Ls  a 
bona  fide  bolder  for  value,  before  maturity 
in  due  course,  the  judgment  as  to  these  two 
defendants  Is  reversed  and  remanded,  with 
instructions  to  the  trial  court  to  render  judg- 
ment against  tbem  for  the  amoont  due  on 
said  notes. 

PER  CUBIAH.  Adopted  In  whol& 

<52  Okl.  725) 

BALLEW  V.  PATRICK.    (No.  5116.) 
(Supreme  Court  of  Oklahoma.    Dec  7,  1016.) 

(8vUahu$  Itjf  the  OourU) 

Appeal  and  Ebbob  ®=3l050  —  Gbound  tob 
Revebsai/— Admission  of  Evidence. 

Where  plaiotiS  offers  incompetent  evidence 
on  a  material  issue,  which  Is  met  by  timely  ob- 
jection and  exception,  and  there  is  no  other  evi- 
dence  reasonably  tending  to  establish  the  mate- 
rial issue  submitted  to  the  Jury  under  the  in- 
structions of  the  court,  which  tbe  jury  must 
have  found  in  favor  of  the  prevailing  party  in 
order  to  return  the  vei^ct  returned,  the  verdict 
and  judgmoit  will  be  set  aside  and  new  trial 
granted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fiS  106S,  1069,  £58-4157, 
4166;  Dec  Dig.  ^1050.] 

Commlsstonera*  Opinion,  Division  No.  4. 
Error  from  Oonnty  Court,  Blaine  County; 
George  Fergnaon,  Judge. 

Action  tqr  H.  A.  Patrick  against  T.  J.  Bal- 
lew  and  others.  Judgment  for  plaintiff,  and 
defendant  Ballew  brings  error.  Berersed, 
and  new  trial  granted. 

L.  H.  Hampton  of  Pauls  Valley,  for 
plaintiff  tn  error.  O,  F.  Dyer,  of  Geary,  for 
defendant  In  error. 

WATTS,  O.  The  defendant  In  error  filed 
suit  against  the  plaintiff  In  error,  Ballew, 
and  others,  to  recover  damages  for  breach 
of  contract  No  service  other  than  on  Bal- 
lew. Issues  were  joined  between  Patrick 
and  Ballew,  and  verdict  of  tbe  jury  and 
judgment  were  for  tbe  former.  Ballew  ap- 
peals. ' 

Defendant  In  error  has  not  fitvored  as 


with  a  brief,  and  we  are  authorized  to  re- 
verse the  case  under  rule  25  (137  Pac.  zl)  of 
this  court  However,  w6  find  merit  In 
plaintiff  in  error's  contention,  which  perhaps 
explains  tbe  above  dereliction.  Under  the 
issues  Patrick  bought  from  Ballew  and  oth- 
ers a  lease  covering  certain  school  lands. 
The  written  contract  provided  that  the  rent- 
al for  1910  had  been  paid,  which  Patrick  al- 
leges be  afterwards  found  to  be  false  and 
untrue;  that  he  was  forced  to  pay  the  rent- 
al of  $240,  and  was  damaged  accordingly. 
Patrick's  evidence  In  support  of  nonpayment 
by  Ballew  and  others  is  as  follows : 

"Q.  How  do  you  know  the  rent  for  1910  had 
not  been  raid  at  tbe  time  the  contract  was  sign- 
ed? A.  From  letters  I  had  from  the  land  of- 
fice Q.  Have  you  those  letters  with  you?  A. 
No,  sir;  and  I  don't  tbink  I  could  produce 
them.  Q.  Is  that  your  only  information  on  that 
subject?  A.  No,  sir;  I  have  the  contract  and 
I  have  my  notes  for  that  Q.  Hie  note  yon 
signed  after  the  making  of  the  contract?  A. 
Tea,  sir;  and  a  letter." 

Ballew  objected  to  the  introduction  of  the 
evidence,  moved  to  strike,  demurred  to  Pat- 
rick's evidence,  moved  for  judgment  etc., 
all  of  which  was  denied,  and  timely  excep- 
tions saved  and  presented  here  for  review. 

It  is  patent  that  the  evidence  was  Incom- 
petent, because  of  its  secondary  nature.  The 
issue  was  material,  and  the  court  should 
have  sustained  the  several  objections.  As 
was  said  In  Terry  t.  Greed,  28  OkL  ^7,  115 
Pac  1022: 

"Appellate  courts  reluctantly  disturb  the  ver- 
dicts of  a  jury  that  have  been  approved  by  the 
trial  court;  but  It  is  the  well-settled  rule  of 
this  jurisdiction  that  if  there  is  no  evidence  rea- 
sonably tending  to  establish  a  material  issue 
submitted  to  the  jury  under  the  instrnctlons  of 
the  court  which  they  must  have  found  in 
favor  of  the  prevailing  party  in  order  to  return 
the  verdict  returned,  the  verdict  will  be  set 
aside.  Howard  et  al.  v.  Farrar,  28  OkL  400, 
114  Pac  606:  Hassell  v.  Morgan  et  aL,  27 
OkL  453.  112  Pac  960 ;  Puis  v.  Casey,  18  OkL 
142.  92  Pac  388;  Meierholtz  v.  Territory,  14 
OkL  359,  78  Pac  90.'; 

Competent  the  best  evidence  to  prove  tbe 
facts  In  Issue  was  available  to  defendant  In 
error,  and  It  was  his  dut^  to  have  procured 
and  tendered  same. 

Therefore,  for  the  reasons  glvrai,  fbe  judg- 
ment of  the  trial  court  sbonld  be  reversed, 
and  new  trial  granted. 

PER  CURIAM.  Ad(9ted  In  yrbolB. 


(tt  OU.  782) 

COMANCHE  MERCANTILE  Ca  T.  McCALL 

CO.   (No.  6474.) 
(Supreme  Court  of  Oklahoma.   Dee.  T,  ISIS.) 

(Syllalut  &v  the  OourtJ 

Evidence  (8=»378— Docuuentabt  Evidbncx— 
Letteb— Pboof  of  Obnuznenkss. 

A  letter  not  in  response  to  a  letter  previona- 
ly  sent  to  the  alleged  writer  Is  not  admissible 
in  evidence  until  its  authenticity  has  been  es- 
tablished either  by  proof  of  the  handwriting  or 
by  other  proof  estabUaUng  its  gennlseneis. 
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The  men  fact  that  It  purports  ta  bare  been 
vritteD  by  him  is  not  saffiaent, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  1648-1655;   Dec  Dig.  «=»378.1 

CommissloDers'  Opiuion,  DItIsIou  No.  1. 
Error  from  Count;  Court,  Stephens  County : 
J.  W.  Marsball,  Judge. 

Action  by  the  McCall  Company,  a  corpora- 
tion, against  the  Comanche  Mercantile  Com- 
pany, a  corporation.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
remanded. 

Defendant  In  error  oommenced  this-  action 
before  a  Justice  of  the  peace  of  St^bens 
county  to  recover  from  plaintiff  in  error  the 
sum  ot  ¥92.89  for  goods  sold  and  delivered, 
and  the  sum  of  907.93  for  damages  for  breach 
of  contract  From  the  Judgment  of  che  Jus- 
tice of  the  peace  an  appeal  was  taken  to  the 
county  court  of  Stephens  county,  where  the 
case  was  tried  de  nova  At  the  conclusion 
of  the  testimony  oi  the  defendant  In  error 
plaintifr  tn  error  demurred  to  the  evidence, 
which  demurrer  being  overruled  by  the  trial 
court,  pialntlCT  in  error  rested;  and  there- 
upon the  court  instructed  the  Jury  to  return 
a  verdict  in  favor  of  defendant  in  error  for 
the  amount  sued  for.  In  due  time  plaintiff 
in  error  moved  for  a  new  trial,  which  being 
denied,  Judgment  was  entered  upon  the  ver- 
dict, to  reverse  which  plaintiff  In  error  brings 
this  appeaL 

H.  B.  Lockett,  of  Comanche,  for  plaintiff 
In  error.  J.  P.  Speer,  of  Comanche,  for  de- 
fendant In  error. 

RUMMONS,  O.  (after  stating  the  facts  as 
above).  We  need  only  consider  two  assign- 
ments of  error  in  determining  this  case: 
First,  the  court  admitted  Incompetent  evi- 
dence; and,  second,  the  court  peremptorily 
Instructed  the  jury  to  find  for  the  defendant 
in  error  for  the  total  sum  sued  for.  Both  of 
these  assignments  may  be  considered  to- 
gether. 

Defendant  in  error  sued  upon  a  contract 
between  plaintiff  and  defendant  in  error  en- 
tered into  May  6,  1009,  and  running  for  a 
term  of  three  years,  by  the  terms  of  which 
plaintiff  in  error  was  to  take  from  defendant 
In  error  certain  patterns  and  fashion  sheets 
and  other  fashion  pablicaUons,  In  quantities 
as  described  In  the  contract,  to  be  d^vered 
monthly,  and  sought  to  recover  from  plain- 
tiff in  error  the  amount  due  it  for  goods  sold 
and  delivered  to  plaintiff  in  error,  and  also 
sought  to  recover  from  plaintiff  in  error  for 
damages  by  reason  of  a  breach  of  the  con- 
tract by  plaintiff  ip  error  before  the  expira- 
tion thereof,  such  damages  consisting  of  the 
loss  of  profits  of  defendant  in  error  upon 
the  patterns  and  fashion  sheets  and  publica- 
tions which  should  have  t>een  accepted  by 
plaintiff  in  error  during  the  unexpired  term ; 
of  said  contract  The  only  ovidence  in  the 


record  offered  by  defendant  In  error  to  show 
a  breach  of  the  contract  befinre  the  e^^ra- 
tlon  thereof  by  plaintiff  in  error  conslats  of 
a  letter,  which  Is  as  follows: 

"The  McCall  Company,  New  York,  N.  T.— 
Gentlemen:  The  condition  of  oar  account  with 
you  and  the  general  condition  of  bnainesB  in  tlds 
part  of  the  country  renders  it  necessary  that 
yon  suspend  shipment  of  any  farther  patteru 
or  suppura  of  any  kind  whatever  until  further 
notice.  What  patterns  are  needed  to  take  care 
of  oar  trade  can  be  ordered  by  mall.  The  pat* 
terns  that  you  have  been  sending  for  some  oma 
are  merely  beii^  stacked  up  in  the  case  and  it 
cannot  be  of  any  value  to  you  or  na  either  to 
increase  the  amount,  so  we  desire  you  not  to 
make  any  further  shipments  until  we  notify  yon. 
"Tours  truly, 

"GfHuandM  Mercantile  Company. 
"HBL.  CJM." 

This  letter  was  offered  In  evtdeaice  om 
the  objection  of  plaintiff  in  error  as  a  pert 
of  the  deposition  of  a  witness  for  defendant 
In  error.  It  Is  not  Identified  as  having  been 
written  by  plaintiff  in  error  or  by  its  anthor- 
ity  In  any  manner,  except  that  It  Is  upon  the 
stationery  of  plaintiff  in  error,  and  refem 
to  the  dealings  between  iilalntlff  and  defend- 
ant in  error. 

The  record  does  not  disclose  any  btha 
breach  of  the  contract  than  the  renunciatiiMi 
of  It  claimed  to  be  shown  by  this  letter.  It 
does  not  appear  that  defendant  in  error,  af^ 
er  the  receipt  of  this  letter,  tendered  the  de- 
livery of  any  further  goods  to  the  plaintiff 
in  error,  or  had  any  further  correspondence 
with  them  with  reference  to  this  contract. 
We  do  not  think  the  identification  of  this  let- 
ter was  sufficient  to  authorize  the  trial  court 
to  admit  it  in  evidence.  There  is  no  scintil- 
la of  evidence  tending  to  show  that  this  let- 
ter was  written  by  any  one  having  anthoi^ 
ity  to  represent  plaintiff  in  error  in  the  mat- 
ter, and  no  attempt  in  any  way  to  connect 
the  letter  with  plaintiff  In  error. 

The  rule  is  well  established  that,  to  ren- 
der a  letter  not  in  response  to  a  letter  pre- 
viously sent  to  the  alleged  writer  admissible 
in  evidence,  its  authenticity  must  be  estab- 
lished either  by  proof  of  the  handwriting  or 
by  other  proof  establishing  Its  genuineness. 
The  mere  fact  that  It  purports  to  have  been 
written  by  blm  is  not  sufficient  17  Cyc.  409, 
and  authorities  there  cited. 

We  think  the  admission  in  evidence  ot 
this  letter  was  reversible  error.  And,  as 
this  letter  was  the  only  evidence  of  the 
breach  of  the  contract,  the  court  also  erred 
In  directing  a  verdict  for  defendant  In  error 
for  the  sum  of  $67.03  as  damages  for  the 
breach  of  the  contract  since  there  was  no 
competent  evidence  to  warrant  such  an  In- 
struction or  to  sustain  a  verdict  for  mch 
damages. 

The  cause  should  therefore  be  mmneA 
and  remanded  for  a  new  trlaL 

PER  CURIAM.  Ad<wted  in  wbtOm, 
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GOUBTNBT  T.  GIBSON  et  ftL  <No.  S361.) 
(Snpranc  Court  of  Cttlahoma.    Dec.  7,  1915.) 

(Svttabiu  hv  th«  Court.) 

%  Appbai.  and  Ebrob  ^1097— Law  or  mm 
Case— Decision  on  Fobmbb  Appeal. 
.  All  gueetions  of  law  determined  in  a  for- 
mer appeal  become  tbe  law  of  the  case,  both  for 
the  trial  court  and  on  appeal,  where  the  eri- 
denee  ia  substantially  the  same. 

[Ed.  Note. — Fbr  other  cases,  see  Appeal  aod 
Error.  Cent.  Dig.  %%  4368-4368,  4427;  Dec.  Dig. 
«=>1097.] 

2.  Appeal  and  Ebbob  «=>1097— Law  of  thk 
Case — Decision  on  Fobmeb  Appeal. 

"Where  a  caBe  was  tried  before  statehood  la 
the  Indian  Territory,  and  carried  by  appeal  to 
the  Appellate  Court  of  that  Territory,  in  which 
appeal  questions  of  law  were  determined,  and 
the  judgment  reversed  and  the  case  remanded  for 
a  new  trial,  which  was  had  after  statehood,  and 
substantially  tbe  same  evidence  was  introduced 
as  on  the  first  trial,  held,  that  the  questions  of 
law  determined  by  the  appellate  court  of  the 
Indian  Territory  became  the  law  of  the  case. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  435&-4S68,  4427;  Dec. 
mg.  «»1007.J 

8.  Trial  ^165— DBUtTBBEB  to  ths  Evidence 

—Jddqment— Submission  of  Issues. 

Upon  sustaining  a  demurrer  to  the  evidence, 
the  court  should  render  such  judgment  as  the 
state  of  tbe  pleadings  and  proof  demand,  and  it 
is  improper  to  submit  any  Issue  to  the  jury,  for 
the  effect  of  a  demurrer  to  the  evidence  is  to 
take  from  the  jury  and  refer  to  the  coort  the 
application  of  the  law  to  the  admitted  facts. 
_{EA.  Note^For  other  caaei.  see  Trial,  Cent 
IMir.  H  346.  S62.  3S3;  DecTDig.  «»156.] 

4w  Appeal  and  £^ob  ^=>1170  —  Habulbss 
Ebbob— SuBiassiON  op  Issues— Judgment. 
In  such  case,  however,  it  is  not  prejudicial 
error  to  submit  the  issues  to  the  jury,  when 
the  same  judgment  is  rendered  on  the  verdict  as 
should  have  been  rendered  on  the  demurrer. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Oommlfisl<mers'  Opinion,  DItIsIod  No.  2. 
Error  from  District  Court,  Craig  County; 
Preston  0.  Davis,  Judge. 

Action  by  J.  L.  Courtney  against  A  H." 
Gibson  and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

This  action  was  brought  prior  to  statehood 
In  the  United  States  Court  for  tho  Northern 
District  of  the  Indian  Territory,  and  re- 
sulted in  that  court  In  a  Judgment  for  plain- 
tiff, which  was  reversed  on  appeal  by  the 
Coort  of  Appeals  for  tbe  Indian  Territory, 
In  Bartles  v.  Courtn^,  6  Ind.  T.  379,  98  S.  W. 
133,  and  the  case  remanded  for  a  new  trial. 
Prior  to  the  new  trial,  statehood  Intervened, 
and  the  case  was  properly  transferred  to  the 
atate  district  court  On  the  trial  In  that 
court,  substantially  the  same  evidence  was 
offered  by  the  plaintiff,  and  at  the  close  of 
tbe  evidence  a  demurrer  thereto  was  sustain- 
ed as  to  both  defendants,  and  a  verdict  di- 
rected in  their  favor,  and  from  tbe  Judgment 
tbe  ptaintiff  brings  the  case  to  this  court  by 
petition  In  error  and  case-made. 


W.  H.  Komegay,  of  Vinlta,  for  jdalnUff  in 
error.  James  S.  DaTenport.  <d  l^ta,  foi  dfr- 
f endants  In  error. 

DEVEBEUX,  a  (after  stating  the  Itects 
OS  above).  We  bare  carefully  examined  the 
record  in  this  case,  and  the  report  of  the 
same  case  when  beard  by  the  Court  of  Ap- 
peals for  tbe  Indian  Territory,  and  the  evi- 
dence appears  to  be  sabstantiaUy  the  same. 
In  fact  by  stipulation  of  the  parties,  a  large 
part  of  tbe  evidence  on  this  trial  was  read 
from  the  blU  of  exceptims  on  the  former 
appeal.  This  being  tbe  C(Htditlon  of  the  rec- 
ord, the  law  of  the  case  was  settled  by  the 
decision  of  tbe  Court  of  Appeals  for  tbe  lur 
dian  Territory. 

[1,2]  In  Sovereign  Gamp  of  Woodmen  of 
the  World  v.  Bridges.  37  Okl.  430,  132  Foe. 
133,  the  case  was  first  tried,  as  In  the  case 
at  bar,  in  a  court  of  the  Indian  Territory, 
and  carried  by  appeal  to  the  Circuit  Court  of 
Appeals  for  the  Eighth  Qrcuit,  where  the 
Judgment  was  reversed  and  the  case  remand- 
ed for  a  new  trial,  which  was  had  in  tSw  state 
courta  The  court  says: 

"It  is  well  settled  that  all  questions  of  law 
determined  in  a  former  appeal  became  the  law 
of  the  case,  both  for  the  trial  court  and  the 
Court  of  Appeals,  on  a  second  hearing,  provided 
the  facts  presented  in  the  second  hearing  are  sub- 
stantially the  same  as  presented  in  the  first. 
Okl.  C.  Elect,  G.  &  P.  Co.  v.  Baumhoff,  21 
Okl.  503  [96  Pac.  7581;  Metropolitan  R.  Co. 
V.  FonviUe.  36  OkL  76  [125  Pac.  11251;  A., 
T.  &  S.  F.  B.  Co.  V.  Baker,  37  OkL  48  [130 
Pac.  577]." 

And  see,  also,  Leonard  v.  Showalter,  41 
Obi.  122.  137  Pac.  346;  Klrby  v.  Hardin,  41 
OkL  609,  134  Pac.  854 ;  St  L.  A  S.  F.  R.  Co. 
V.  aark,  42  Okl.  ft^,  142  Pac.  396 ;  Oorder  v. 
Purcell,  151  Pac  482  (not  yet  officially  report- 
ed). 

On  the  authority  of  the  above  cases,  the 
court  comnjitted  no  error  In  sustaining  the 
demurrer  to  the  evidence. 

[3, 4]  Objection  Is  also  made  to  the  action  of 
the  court  In  directing  a  verdict  for  the  defend- 
ants. This  was  not  proper,  for  the  effect  of 
a  demurrer  to  the  evidence  Is  to  take  frtmi 
the  Jury  and  refer  to  the  court  the  appllca* 
tlon  of  the  law  to  the  admitted  facts,  and  If 
the  demurrer  la  sustained,  the  defendant  Is 
entitled  to  a  Judgment  in  bis  favor.  Rev.  L. 
1910,  (  5002,  subdlv.  3,  provides: 

"The  party  on  whom  rests  the  burden  of  the' 
issues  must  first  produce  bis  evidence;  after 
he  has  closed  his  evidence  the  adverse  party  may 
interpose  •  •  •  a  demurrer  thereto,  upon 
the  ground  that  no  cause  of  action  or  defense  ia 
proved.  If  the  court  shall  sustain  the  demurrer, 
such  judgment  shall  be  ratered  for  the  party  de- 
murring as  the  state  of  the  pleadings  or  the 
proof  shall  demand.  If  the  demurrer  be  overrul- 
ed, the  adverse  party  will  then  ptodnee  his  evi- 
dence," 

And  this  was  the  rule  et  omimon  law. 
See  United  States  Bank  v.  Smith,  11  Wheat. 
171,  6  L.  Ed.  443;  Suydam  v.  Williamson. 
20  How.  427,  436,  15  U  Ed.  978.    But  tbe 
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plaintiff  In  error  cannot  complain,  as  the 
same  judgment  was  rendered  on  the  rerdlct 
as  should  have  been  r^idered  on  the  de- 
murrer, and  the  Irregularity  of  directing  a 
verdict  was  harmless  errw.   Bev.  L.  1010, 

5  G005. 

We,  therefore,  recommend  that  the  Judg- 
ment be  affirmed. 

FEB  OUBIAM.  Adopted  In  whole. 

(54  Okl.  22) 

AKIN  V.  BONFILS  et  al.   (No.  6250.) 
(Supreme  Court  of  Oklahoma.   Dec  7,  1915.) 

(SifUahua  Iv  Court.) 
Appeal  and  Ebbor  <g=» 773— Failuhk  to  Filk 

BBISr— AFPIRMA  NCB. 

Where  plaintiff  in  error  baa  Sled  no  brief, 
as  required  V  rule  7  of  this  court  (38  OU.  tU 
187  Paa  ix),  the  judgment  of  the  trial  court 
will  be  affirmed. 

[E!d.  Mote. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3104,  3108-3110;  Dec. 
Dig.  «=»773.1 

Commissioners'  Opinion,  Division  No.  3. 
Drror  from  District  Court,  Blaln6  County; 
James  B.  Tolbert,  Judge. 

Action  by  F.  O.  Bonfils  and  others  against 
Lee  A.  Akin.  Judgment  for  plaintiffs,  and 
defendant  brtngs  error.  Affirmed. 

W.  O.  Woolman,  of  Watonga,  for  ptalntlff 
In  error.   C.  F.  Dy     of  Oeary,  and  Foose 

6  Brown,  of  Watonga,  for  defendants  In 
error. 

DI7DLBT,  OL  The  petitlm  In  error  and 
the  transcript  of  the  record  In  this  case 
vae  filed  In  this  court  <m  i^iil  8,  1914. 
Neither  party  has  filed  a  brle^  nor  have  they 
offered  any  excuse  for  the  failure  to  do  so. 
It  Is  evidei^  that  the  proceedings  have  been 
abandoned.  The  jadgmoit  of  the  trial  court 
.  should  therefore  be  affirmed,  under  rule  7  <tf 
this  court  (38  OkL  vl.  137  Pac;  Ix).  Nichol- 
son T.  Barnes,  42  OkL  260,  140  Pac.  1165. 

PBB  CUBIAM.   Adopted  in  wh(^ 


(«  OU.  4E9) 

BDADBB  T.  FABBIS3.    (No.  7675.) 
(Suiweme  CJourt  of  Oklahoma.    Dec;  7,  1016^ 

(SvUabut  Jty  ih«  Oowrt.) 

1.  (3uo  Wabkarto  ^>11— Riobt  or  Aohoh 
—Possession  of  Omos. 

Quo  warranto,  or  a  proceeding  in  the  na- 
ture thereof,  lies  only  against  one  who  is  in 
the  possession  and  user  of  the  office,  and  not 
against  one  who  merely  lays  claim  to  the  o£- 
Qce,  or  who  has  never  been  admitted  thereta 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, C«it.  Dig.  S  13;  Dec  IMg.  «=»11.] 

2.  Pleadino  «»279— "SnppLUOiTTAi.  Pxn- 

tion"— Right  to  File. 

If,  on  the  facta  stated  in  the  petition,  do 
cause  of  action  exists  against  the  defeDd^Bnt, 
and  no  relief  can  be  granted  against  him  on 
those  facts,  subsequently  occurring  facts  can- 
not be  made  a  part  of  Uie  plaintin^s  case,  and 
he  will  not  be  permitted  to  file  a  supplemental  j 


petition  alleging  sudi  additional  facts  to  en- 
able him  to  maintain  the  action  which  be  has 
instituted,  as  the  t^ce  cj  a  supplemental  com- 
plaint is  not  to  supply  facts  which,  being  neces- 
sary to  the  maintenance  of  the  action,  have 
been  omitted  from  the  original  ccMnpIaint,  bat 
la  to  bring  into  the  record  new  facts  which  will 
enlarge  or  diange  the  kind  of  relief  to  which  the 
plaintiff  is  entitled,  and  enable  the  court  to 
render  a  final  judgment  upon  the  facts  existing 
at  the  time  of  its  rendition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  836-841 ;  Dec.  Dig.  €=>279.1 

3.  Pleading  <g=>279 — Defectivb  PKTmON — 

CUEB  BT  SUPPLEICBNTAL  PETITION. 

If  the  cause  of  action  which  it  was  sought 
to  enforce  by  the  original  petition  did  not  ex- 
ist at  the  time  when  that  pleading  was  filed,  it 
cannot  be  created,  cured,  or  aided  by  matters 
subsequently  occurring  and  set  up  in  a  supple- 
mental petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  EHg.  §}  836-841;  Dee.  Dig.  «=>27».] 

Sharp,  J.,  dissenting. 

Error  from  District  Court,  McClatn  Coun- 
ty;  W.  U  Bowles,  Special  Judge. 

Action  In  the  nature  ct  quo  warranto  by 
Frank  Fftrrlss  against  Mark  Beader.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.  Berersed  and  remanded. 

See,  also,  153  Pac.  682. 

Nagte  &  Reynolds,  of  Kingfisher,  for  plain- 
tiff In  error.  Dorset  Carter,  Oklahoma 
City,  and  Franklin  A  Manl^  of  Porcell. 
for  defendant  in  error. 

EAND,  C.  J.  This  was  an  action  In  the 
nature  of  quo  warranto,  commenced  by  the 
d^endant  In  error,  plaintiff  below,  against 
the  plaintiff  In  error,  defendant  bdow.  for 
the  purpose  of  trying  the  title  to  the  office 
of  sheriff  of  McClain  county.  The  parties 
hereafter  will  be  designated  **plalntlfr*  and 
"defendant,"  respectlTely,  as  they  appeared 
below. 

It  seems  that  the  parties  were  rival  can- 
didates for  the  office  of  sheriff  at  the  elec- 
tion held  in  November,  1914,  and  that  the 
certificate  of  election  was  Issued  to  the  de- 
fendant, who  was  the  Sodallst  candidate; 
whereupon  this  quo  warranto  proceeding 
was  Instituted  by  the  plaintiff,  who  was  the 
Democratic  candidate,  prior  to  the  time  ei- 
ther of  the  candidates  was  entitled  to  or  had 
taken  possession  of  the  office.  After  a  mo- 
tlrai  to  sMke  the  petition  on  the  ground 
that  it  was  prematurely  filed  was  overruled, 
the  defendant  ccoitlnued  to  save  the  qnesdmi 
raised  by  bis  motion  to  strike,  but  finally 
issues,  both  of  law  and  fkct,  were  joined, 
and  the  cause  was  duly  set  for  trial  at  a  date 
subsequent  to  that  on  which  the  defendant 
had  taken  the  oath  of  office  and  entered 
upon  the  duties  <iS.  his  office  as  sheriff.  Up- 
on the  cause  being  called  for  trial,  the  de- 
fendant again  objected  to  any  further  acttoc 
therein,  upon  the  ground  that  It  was  pre- 
maturely commenced,  whereupon  the  court, 
without  requiring  any  previous  notice  to  the 
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d^ndant  or  making  any  terms  as  to  costs, 
granted  leave  to  file  Instanter  a  supplemental 
petltlw  alleging,  In  effect,  that  subsequent 
to  filing  his  original  petition  the  defendant 
entered  into  actual  possession  of  the  office, 
and  la  now  performing  the  duties  thereof. 
The  trial  court  also  entered  an  order  re- 
quiring the  defendant  to  file  his  answer  to 
the  supplemental  petition  within  24  hours. 
At  the  expiration  of  the  24-hour  period  the 
court  overruled  a  motion  for  a  continuance 
filed  by  the  defendant,  and  upon  his  refusal 
to  answer  the  supplemental  petition  ordered 
that  his  answer  to  the  original  petition  be 
refiled  as  an  answer  to  the  supplemental 
petition,  to  all  of  which  the  defendant  ob- 
jected and  excepted.  Upon  the  trial  to  the 
court  which  immediately  followed  there  was 
Judgment  to  tihe  effect  that  neither  party 
was  entitled  to  the  office  of  sheriff,  and  the 
same  was  declared  vacant,  whereupon  both 
parties  instituted  separate  proceedings  in 
error  for  the  purpose  of  reviewing  the  action 
of  the  trial  court. 

In  view  of  the  conclusion  reached  by  the 
court,  the  forgoing  statement  is  sufficient 
to  present  all  questions  necessary  for  a  re- 
view. The  plaintiff  In  error  contends:  (1) 
That  the  petition  was  prematurely  filed; 
(2)  that,  inasmuch  as  no  cause  of  action 
existed  in  favor  of  the  plaintiff,  and  no  re- 
lief could  be  granted  on  the  facts  stated  in 
the  original  petition,  the  subsequently  occur- 
ring facts  could  not  have  been  material  to  the 
plaintiff's  case,  and  therefore  It  was  error  to 
I>ermit  him  to  file  a  supplemental  petition 
setting  up  such  additional  facts  to  enable 
hUn  to  maintain  his  action.  We  are  of  the  opin- 
ion that  both  these  contentions  are  well  found- 
ed. In  a  very  early  case,  It.  v.  Whltewell, 
5  T.  R.  85,  Mr.  JnsUce  BuUer  said: 

"No  Instance  has  been  produced  where  the 
oonrt  has  granted  an  information  In  nature  of 
quo  warranto,  where  tlie  party  against  whom 
tt  was  aralied  for  has  not  been  in  actual  pos- 
tearion  m  the  office." 

The  same  may  be  said  today.  From  that 
time  to  tblB  an  unbroken  Una  of  authwities, 
botb  In  Bngland  and  this  country,  are  to  the 
same  effect 

[1]  Xbe  prevailing  modem  role  Is  stated  Sn 
17  A.  ft  EL  Enc.  PL  ft  Pr.  407,  where  the  au- 
fborities  are  collected,  as  follows: 

"Quo  warranto,  or  a  proceeding  In  the  na- 
ture thereof,  lies  only  against  one  who  is  in 
the  possession  and  user  of  the  office,  and  not 
against  one  who  merely  lays  claim  to  the  office, 
or  who  has  never  been  admitted  thereto." 

[2,  t]  This  proposition,  however,  is  not 
seriously  disputed  by  counsel  for  the  plain- 
tiff, but  they  take  their  stand  more  firmly 
upon  the  second,  and  Insist  that,  If  the 
original  petition  was  Immaturely  filed,  then 
that  matter  was  cured  by  the  filing  of  the 
defendant's  supplemental  petition,  which, 
they  say,  was  pursuant  to  section  479{^  Bev. 
liBWS  1910,  which  provides: 

"Either  party  may  be  allowed,  on  notice,  and 
mi  such  terms,  as  to  costs,  as  the  court  may 


prescribe,  to  file  a  sopplemental  petitiim,  an- 
swer or  reply,  aU^og  facts  material  to  the 
case,  occurring  after  the  formw  petition,  answer 
or  reply." 

In  sun^ort  of  this  position  fbej  dte  sev- 
eral ^nsas  and  one  Iowa  case,  which 
states.  It  seems,  have  similar  statntes. 
Williams  T.  Mofffdiead  et  aL,  S3  Kan.  OOB, 
7  Pac.  226;  Simpson  v.  Vose,  SI  Kan.  227, 
1  Pac.  601;  Flint  v.  Dulany,  37  Kan.  332,  15 
Pac.  208;  GribbHi  t.  Clement,  141  Iowa,  144, 
119  N.  W.  606.  133  Am.  St  Bep.  167.  We 
have  examined  these  cases,  and  are  of  the 
oplnlcm  that  In  the  Kansas  .cases  dted  the 
statute  Is  property  constmed  and  applied,  but 
we  do  not  believe  the  cases  are  In  p(^t 
There  seems  to  be  some  confusloa  in  the 
Iowa  cases  touching  the  qnestlMi.  If  tlie 
case  from  that  state  (dted  by  counsel  for  the 
defendant  can  be  said  to  be  an  anthori^  sup- 
porting his  contention.  It,  is  difficult  to  recon- 
cile It  with  DttmlsMi  T.  Soper  et  aL.  33.  Iowa.; 
183,  and  Zalesky  v.  Home  Ins.  Oo.,  102  Iowa, 
613,  71  N.  W.  666,  which  seem  to  support  a 
contrary  view. 

Undoubtedly,  the  general  rule  governing 
the  right  to  file  sapplemental  pleadings  is  as 
follows: 

"If,  on  the  facts  stated  in  Uie  ctHuplalnt,  no 
cause  of  action  exists  against  the  defendant, 
and  no  relief  can  be  granted  against  him  on 
those  facte,  subsequently  occurruig  facts  can- 
not be  made  a  part  of  the  plaintiff's  case,  and 
he  will  not  be  permitted  to  file  a  sopplemental 
petition  alleging  such  additional  facts  to  en- 
able him  to  maintain  the  action  which  he  has 
instituted,  as  the  office  of  a  sopplanental  com- 
plaint is  not  to  supply  facts  which,  being  neces- 
sary to  the  maintenance  of  the  action,  have 
been  omitted  from  the  original  complaint,  but 
is  to  bring  intp  the  record  new  facts  which  will 
enlarge  or  change  the  kind  of  relief  to  whidi  the 
plaintiff  is  entitled,  and  enable  the  court  to 
render  a  final  Judgment  upon  the  faets  existing 
at  the  time  of  its  rendltlwt.'* 

This  text,  which  Is  taken  from  21  Eac  PI. 
ft  Pr.  18,  la  supported  by  a  great  array  of  au- 
thorities, among  which  we  find  the  case  of 
Rogers  V.  Hodgson,  46  Kan.  276,  26  Pac. 
732.  This  was  an  action  to  recover  upon  a 
promissory  note  and  to  foreclose  a  mort- 
gage which  was  given  to  secure  the  same. 
By  a  supplemental  petition  the  plaintiff  un- 
dertook to  allege  such  defaults  as  would 
entitle  him  to  recover  12  per  cent  Interest 
from  the  date  of  the  mortgage,  instead  of  the 
7  per  cent,  rate  stipulated  therein,  which 
the  trial  court  refused  to  permit  him  to  file. 
This  ruling  was  not  disturbed  on  appeal ;  tho 
Supreme  Court  holding  that  the  record  did 
not  disclose  any  abuse  of  discretion  on  the 
part  of  the  trial  court .  Mr.  Justice  Johnson, 
who  delivered  the  opinion  for  the  court,  stat- 
ed, however,  that  the  trial  court  would  have 
been  warranted  In  allowing  the  supplemental 
petition  to  be  filed,  alleging  additional  de- 
faults which  would  have  entitled  the  plain- 
tiff to  recover  a  greater  amount,  but  be  also 
further  says  that: 

"If  there  had  been  no  default  before  the  com- 
mencement of  the  action,  the^  plaintiff  would 
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hardly  be  entiUecl  to  enlarge  hu  action  by  b| 
lupplemental  petition  Bettlns  forth  subsequent 
defaults  or  Eronnds  of  forfeiture  which  did  not 
exist  at  the  commuuxment  of  the  suit." 

The  quoted  portion  of  the  opinion  supports 
the  tesct  This  was  the  preTalUng  rule  In 
Kansas  for  a  long  Ume  prior  to  the  time  we 
adc^ted  our  statute  govtfning  supplemental 
pleadings  from  that  state.  In  another  some- 
what analogous  Kansas  case,  Brown  t. 
Oatlna  M.  &  S.  Oa,  82  Kan.  628;  4  Fac.  1013, 
It  was  held: 

*^e  pleadings  all  relate  to  the  time  of  the 
commencement  of  the  suit,  the  same  as  if  filed 
at  that  time,  and  the  rights  of  the  partiee  are 
to  be  determined  as  they  existed  when  suit  was 
commenced.  An  amended  petition  in  a  suit 
stands  in  the  place  of  and  as  a  substitute  for 
the  original  petition,  which  is  superseded  by 
it,  and  must  be  based  on  the  facts  and  causes 
of  action  as  they  existed  at  the  time  the  ori^nal 
petition  was  filed:  and,  If  a  right  of  action  did 
not  exist  when  the  original  petition  was  filed, 
one  cannot  be  created  by  filing  an  amended  peti- 
tion." 

It  se^s  perfectly  reascmable  and  ic^csl 
to  ns  that,  if  the  cause  of  action  which  it 
was  sought  to  enforce  by  the  original  peU- 
tion  did  not  exist  at  the  time  that  plead- 
ing was  filed,  it  cannot  be  created,  cur- 
ed, or  aided  by  matters  subsequently  occur- 
ring and  set  up  in  a  supplemental  petition. 
By  the  terms  of  the  statute  the  facts  alleged 
must  be  "material  to  the  case,"  clearly  in- 
dicating that  they  must  relate  to  a  cause  of 
actlcm  which  had  previously  accrued,  and  be 
pertinent  to  the  rights  or  liabilities  of  the 
parties  connected  with  that  cause  of  action. 
A  few  cases  in  addition  to  those  hereinbefore 
dted  holding  to  this  effect  are  Cent.  Const 
Ca  T.  Vinal,  48  Hun,  620,  1  N.  T.  Supp.  200 
(Sup.  Ct  Gen.  T.) ;  Bostwict  t.  Menck,  4 
Daly  (N,  Y.)  68;  Tarmers'  L.  A  T.  Ca  T.  U. 
8.  Lines  TeL  Co.,  47  Him  (N.  T.)  315;  Mit- 
chell T.  Taylor,  27  Or.  377,  41  Pac.  119; 
Meyer  t-  Berlandi,  89  Minn.  438,  40  N.  W. 
513.  1  L.  R.  A.  777.  12  Am.  St  Rep.  663; 
Smith  T.  McGaughey.  13  Tex.  464;  Orton  r. 
Noonan.  29  Wis.  641;  Hill  v.  Den,  121  CaL 
42,  53  Pac.  612;  Barker  t.  Prizer,  150  Ind.  4, 
48  N.  B.  4. 

It  is  probable  that  if  the  court  bad  requir- 
ed the  plaintiff  to  give  the  notice  and  make 
reasonable  tmns  as  to  costa,  as  reqaired  by 
the  statute,  and  allowed  the  defendant  such  a 
reasonable  time  to  answer  the  supplemental 
petition  and  get  ready  for  trial  as  to  make 
It  appear  that  bis  action  did  not  result  in  a 
miscarriage  of  justice,  or  deprive  the  de- 
fraidant  ct  any  substantial  constitutional  or 
Btatutory  right,  the  court  would  be  justlfled 
in  applying  the  harmless  error  statute  (sec- 
tlon  6005,  Rev.  Lews  1910).  But  such  is  not 
the  case,  and  no  useful  purpose  would  be 
subserred  by  furtlier  speculating  on  what 
might  have  been. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded,  wiUi  directions  to  take  such  fur- 
ther proceedings  therein  not  incousi^ent 
wltb  this  opinion  as  it  may  deem  proper. 


All  the  Justices  concur,  exc^t  SHARP,  3^ 
who  delivers  an  opinion  o^rresslng  his 
views. 

SHARP,  J.  (dissenting).  With  the  role 
that  QUO  warranto,  or  a  proceedings  in  the 
nature  thereof,  lies  only  against  one  who  is 
In  the  possession  and  user  of  the  office,  and 
not  against  one  who  merely  lays  claim  to 
the  office,  or  who  has  never  been  admitted 
thereto,  I  have  no  disposition  to  take  issue. 
By  section  4919,  Rev.  Laws  1910,  the  writ  of 
quo  warranto  and  proceedings  by  Informa- 
tion in  the  nature  of  quo  warranto  are  abol- 
ished, but  it  is  there  provided  that  the  reme- 
dies theretofore  obtainable  in  those  forma 
may  be  had  by  a  civil  action,  and,  as  held 
in  Newhouse  v.  Alexander,  27  OkL  46,  110 
Pac.  1121,  30  I*  R.  A.  (N.  S.)  .602,  Ann.  Cas. 
1912B,  674,  permits  a  private  person  to  con- 
test with  another  private  person  the  right  os 
title  to  a  public  office.  The  remedy  afford* 
ed  being  that  of  a  civil  actlbn,  under  the 
statute  the  pleadings  In  such  an  action  are 
governed  in  general  by  the  rules  applicable 
to  pleadings  In  ordinary  civil  actions.  32 
C>yc.  1447.  Statutes  relating  to  amendments 
in  civil  suits  are  generally  held  applicable  to 
quo  warranto,  or  to  a  proceedings  In  the  na- 
ture thereof.  Commonwealth  v.  Commercial 
Bank,  28  Pa.  386;  State  ex  rel.  Ballard  v. 
Greene,  87  Vt  94,  88  Atl.  515;  State  v. 
Gleason,  12  Fla.  190;  West  End  v.  State  ex 
rel.  O'Leary,  138  Ala.  295,  36  South.  423; 
Hlnze  V.  People  ex  rel.  Halbert,  92  DL  406; 
Kelly  V.  State  ex  rel.  Kierskey,  79  Miss.  168, 
30  South.  49;  Gunton  v.  Ingle,  4  Cranch,  <X 
C.  438.  Fed.  Cas.  No.  6^70;  High's  Extraor- 
dinary Legal  Remedies,  f  737;  SpelUng, 
Injunctions  and  Bxtraordlnary  Remedies,  I 
1856. 

'  The  right  of  the  plaintiff  to  file  an  amend- 
ed petition  in  a  proceedings  in  the  nature 
of  <tuo  warranto,  for  the  same  reasMi,  in 
proper  cases,  would  afford  the  right  to  file 
supplemental  pleadings,  aa  authorised  by 
section  4795,  Rev.  Laws  1910.  The  only  ma- 
terial change  found  in  the  sniqpleraaital  pe- 
tition from  that  contained  in  the  original  pe- 
tition is  the  allegation  tiiat  on  tiie  4th  day 
of  January,  1911^  the  defendant  qnallfled  and 
took  possescdon.  of  the  office  t£  sheriff,  and 
was  omtlnulng  to  oercfae  the  aathoxitr  ef 
that  office  conferred  upon  him  h7  hiw.  D» 
fendant'a  entrance  Into  office  was  pursuant 
to  the  oerttflcate  txt  election  issued  to  him 
by  the  county  etocOon  boavd  of  McClain 
county  November  9,  1914.  Hie  statute,  as 
we  construe  it,  makes  the  flUng  of  snpide- 
mental  ideadlngs  a  matter  of  discretion  with 
the  trial  court.  This  discretion  was  exerds- 
ed  in  favor  of  the  plaintiff,  by  permitting 
him  to  file  the  supplouental  petUion.  la 
Smith  V.  Smith.  22  Kan,  690.  in  an  opinion 
by  Judge  Brewer,  the  application  for  leave 
to  file  a  supplemental  petition  was  denied, 
and  the  question  presented  was  whether  re- 
versible error  had  been  comndtted.  It  is 
said  In  the  opinion: 

Digitized  by  Google 


QkL)  BEADEB  T 

"We  do  not  undentand  that  a  party  ma/ 
commence  mit  before  a  cause  of  action  accrnes, 
and  then,  after  It  accrues,  as  a  matter  of  right, 
file  a  suppl^ental  petition  allegins  the  facta 
ahowing  thi&  A  party  may  not  sae  on  a  oote 
two  months  before  it,matares,  and  then  upon 
matarity  detoand,  aa  a  right,  the  Sling  or  a 
supplemental  petition  ahowing  the  matarity. 
We  do  not  mean  that  a  court  may  not  allow 
this,  or  that  it  may  never  be  done;  but  it  is 
not  a  matter  of  right." 

In  State  ex  reL  Dawson  t.  BaUroad  Com- 
panies, 85  Kan.  649,  118  Pac.  872,  it  was 
urged  that  the  action  had  been  prematurely 
brought,  for  the  reason  that  the  defendants 
had  87  days  remaining  In  which  to  comply 
with  the  order  in  question,  and  that  hence 
It  was  Impossible  for  them  to  have  already 
failed  to  obey.  It  was  held  that  the  allega- 
tions of  the  petition  fairly  showed  a  present 
determination  not  to  perform,  and  that  the 
defendants  expressed  no  willingness  to  obey 
the  order  when  sued,  but  contested  its  Ta- 
Udlty,  and  under  the  circumstances  the  ac- 
tion was  not  premature.  It  was  said  that  the 
90  days  allowed  by  the  statute  for  compliance 
with  the  order  of  the  board  railroad  com- 
miaslonera— 

*****  has  now  long  dnce  paaaed,  and  the 
defendants  still  refuse  performance,  and  under- 
take to  justify  their  course  by  the  contention 
that  the  order  ii  invalid." 

And,  further,  that: 

"A  peremptoiT  writ  commanding  such  com- 
pliance at  this  time  oaght  not  to  be  withheld  on 
tbe  ground  that,  when  the  matter  was  first 
brought  to  the  attenticm  of  the  court,  it  was 
still  possible  for  tbe  defendants  to  obey  the  or- 
der within  the  statutory  period.  Even  an  or- 
dinary civil  action  l»vugnt  before  the  plain- 
tiff's right  has  folly  oiatnred  may  be  proceeded 
with.  In  the  discretion  of  the  court,  upon  the 
filing  of  a  supplemental  pleading  (Smith  v. 
Smith,  22  Kan.  699,  703;  King  T.  Hyatt,  51 
Kan.  604,  32  Pac.  1106  [37  Am.  St.  Rep.  SOi]\ 
and  an  action  for  damages  for  breach  of  con- 
tract may  be  maintained  before  tbe  arrival  of 
the  time  for  its  performance,  where  its  obliga- 
tion is  denied.  (Galey  t.  KuUs,  79  Kan.  ti^, 
100  Pac.  69)." 

In  Brown  r.  Stuart,  90  Kan.  802,  133  Pac. 
72S,  It  was  held  to  be  wholly  within  the 
flonnd  discretton  of  the  court  to  permit  the 
filing  of  a  supplemental  petition;  while  In 
Atldnaon  t.  Klrkpatrick.  90  Kan.  616,  135 
Pac.  679,  citing  Howard  v.  Johnston,  82  N. 
y.  271,  it  was  said  that  the  provision  of  the 
Code  allowing  supplemental  pleadings  au- 
thorizes the  court  to  permit  a  defendant  to 
Bet  up  a  set-off  or  counterclaim  based  upon 
facts  arising  since  the  filing  of  the  original 
petition.  After  citing  the  statute  of  that 
state  permitting  the  filing  of  supplemental 
pleadings,  the  court,  in  Halfmoon  Bridge  Co. 
T.  Canal  Board,  213  N.  T.  160,  107  N.  E.  344, 
beld  that  the  trial  court  had  a  discretion 
to  permit  or  refuse  a  supplemental  pleading, 
but  that  such  discretion  must  be  exercised 
reasonably,  and  not  capriciously  or  willfully. 
In  Jensen  v.  Dorr,  169  CaL  742,  ,116  Pac.  553, 
It  vas  held  to  be  an  abuse  of  discretion  to 
refuse  leave  to  defendant  to  set  up  by  sup- 
plemental answer  the  bankmptcy  discharge 
obtained  snbaeQarait  to  the  oonunencem^  of 
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the  action  as  a  bar  to  any  personal  Judgment, 
where  proper  application  was  made  therefor 
within  a  reasonable  time.  Other  cases  bear- 
ing upon  the  question  at  Issue  are:  Cleve- 
land, etc.,  R.  Co.  v.  Hadley,  179  Ind.  429,  101 
N.  E.  473,  45  Ii.  B.  A.  (N.  S.)  796;  MUUken 
V.  McGarrah  et  aL,  164  App.  Dlv.  110,  149  N. 
Y.  Supp.  484 ;  Henry  v.  Moutezama  W.  &  L. 
Co.,  65  Colo.  182,  133  Paa  747;  Grlbben  v. 
Clement,  141  Iowa,  144.  119  N.  W.  596,  133 
Am.  St  Rep.  157. 

The  statute  authorizing  the  filing  of  sup- 
plemental petitions  has  been  construed  and 
given  effect  by  this  court  in  Wade  v.  Gould, 
8  Okl.  690,  59  Pac.  1 ;  Reynolds  v.  HUl,  28 
Okl.  633,  114  Pac.  1108;  Prince  v.  Gosnell, 
149  Pac  1162.  Our  statute  permitting 
amendments  is  very  broad,  and  that  permit- 
ting tbe  filing  of  supplemental  pleadings,  It 
seems,  vests  in  the  trial  court  a  fall  discre- 
tion In  the  matter  of  filing  a  supplemental 
petition,  and  leaves  to  the  court  the  author- 
ity to  permit  the  same  to  be  done,  upon  such 
terms  as  to  costs  as  the  court  may  prescrlt>e. 
In  the  case  at  bar  the  supplemental  petition 
brought  into  the  case  no  fact  not  known  to 
the  defendant  Indeed,  at  every  stage  of  the 
proceedings,  be  had  urged  the  precise  objec: 
tion  that  was  met  by  the  supplemental  plead- 
ing. The  trial  ^as  begun  on  March  26tb,  or 
almost  three  months  after  defendant  bad 
qualified  and  assumed  the  duties  of  the  of- 
fice. The  court  had  already  acquired  Juris- 
diction of  tbe  action,  though  the  original  peti- 
tion was  defective.  There  was  no  change  of 
parties,  the  subject-matter  remained  the 
same,  and  the  object  of  the  proceedings  was 
the  same.  State  ex  rel.  Wood  v.  Baker,  38 
Wis.  71 ;  State  ex  rel.  Bose  et  aL  t.  Job  et 
al.,  205  Mo.  1,  103  S.  W.  493;  Hunnleutt  v. 
Stote  ex  rel.  Witt,  75  Tex.  238, 12  S.  W.  106. 

I  believe  the  majority  opinion  of  this  court 
is  in  confiict  with  both  tbe  spirit  and 
letter  of  section  6005,  Rev.  Laws  1910;  for 
it  certainly  cannot  be  said  that  by  reason 
of  the  action  of  the  trial  court  in  permitting 
the  supplemental  petition  to  be  filed  a  mis- 
carriage of  Justice  resulted,  or  that  in  doing 
so  the  trial  court  violated  a  constitutional  or 
statutory  right  of  the  defendant  This  stat- 
ute, and  section  4791,  providing  that  errors 
or  defects  in  the  pleadings  or  proceedings, 
not  affecting  the  substantial  rights  of  the  ad- 
verse party,  should  furnish  no  grounds  for 
reversal  on  account  of  such  error,  were  in- 
tended to  prevent  the  reversal  of  Judgments 
upon  mere  technicalities,  and  to  give  regard 
to  the  merits  of  a  controversy.  The  purpose 
of  the  former  provision  of  the  statute  is  rec- 
ognized by  tbe  majority  opinion,  but  It  is 
said,  in  effect,  that  because  the  court  re- 
fused to  allow  the  defendant  a  reasonable 
time  to  answer  the  supplemental  petition, 
and  to  prepare  for  trial,  the  court  would  not 
be  Justified  In  applying  the  statute.  That 
the  court  may  or  may  not  hare  committed  an 
error  In  ruling  the  defendant  to  answer  on 
the  following  day*  presents  another  and  dit- 
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ferent  ABsIgmaent  of  error  from  that  under 
consideration.  Tbe  point  I  urge  is  tbat,  upon 
tbe  record,  no  error  or  abuse  of  discretion 
was  committed  by  tbe  trial  court  In  permit- 
ting tbe  filing  of  tbe  supplemental  petition. 

The  opinion  takes  no  account  of  the  former 
decision  of  the  court  in  Lewis  t.  Bandy,  144 
Pac.  624,  where  It  la  said  In  the  syllabus: 

"Where  the  original  petition  alleges  an  in- 
tent upon  the  part  of  defendant  to  usorp  the 
duties  and  fuDctions  of  a  particular  office,  it 
ia  not  error  for  the  court  to  permit  an  amend- 
ment to  allege  that  such  usurpation  had,  in 
fact,  occurred." 

The  statement  of  tbe  case  Is  somewhat  In- 
volved, though  it  ap[>ears  that  the  action 
was  begun  November  20,  1912,  and  we  may 
fairly  assume  from  tbe  statement  In  tbe  syl- 
labus and  from  tbe  law  fixing  the  time  that 
the  term  of  oflice  of  county  conmilssloners 
shall  begin  that  the  "amendment"  was  filed 
after  the  defendant  had  entered  upon  the  dis- 
cbarge of  tbe  duties  of  his  office.  In  such 
circumstances  a  supplemental,  and  not  an 
amended,  petltioD  would  have  been  the  prop- 
er pleading  though  the  point  does  not  appear 
to  have  been  made. 

I  am,  for  the  reasons  stated,  unable  to  con- 
cur in  the  opinion  of  the  conrt 


(49  Okl.  492) 

FARRISS  T.  REABEB.     (No.  7680.) 
(Snweme  Ooort  of  <MaahoDia.    Dec.  7,  1915.) 

(SvUahtu  by  the  Oowt.) 

TiTLS  TO  Offiob. 

Reversed  and  remanded  upon  the  authority 
of  Reader  v.  Farriss,  153  Pac  678.  just  handed 
down,  and  not  yet  officially  reported. 

Sharp,  J.,  disMUtiDC. 

Bnor  from  District  Court,  HcClaln  Coun- 
ty; W.  M.  Bowles,  Special  Judge. 

Actlra  by  Frank  Farriss  against  Mark 
Header.  Judgmoit  for  defendant,  and  plain- 
tut  brings  error.  Beversed  and  remanded, 
with  directions. 

Dorset  Carter,  of  Oklahoma  City,  for  plaln- 
tiCT  In  error.  Franklin  &  Mauldln,  of  Purcell, 
and  P.  S.  Nagle,  of  Eingflsher,  for  defend- 
ant in  error. 

KANE.  C.  J.  This  controversy  presents 
the  same  questions  involved  in  cause  No. 
7575,  Reader  t.  Farriss,  153  Pac  678,  in  which 
the  opinion  has  just  been  handed  down. 

This  was  a  proceeding  instituted  by  tbe 
plaintiff  in  error  In  tbe  former  case,  plaintiff 
below,  who  was  also  dissatisfied  with  the 
Judgment  of  the  trial  court,  holding  that 
neither  party  was  entitled  to  the  office  of 
sheriff  and  declaring  tbe  same  to  be  vacant 

For  tbe  reasons  stated  In  tbe  former  opln- 
lob,  tbe  Judgment  herein  Is  also  reversed 
and  remanded,  with  directions  to  proceed 
as  directed  In  tbe  former  opinion.  All  the 
Justices  concur,  except  SHARP,  J.,  who 
delivers  an  opinion  expressing  bis  views. 
See  163  Pac  680. 


(52  Okl.  7«1> 

ALBBIGHT  t.  BLALOOE.  (No.  6253.) 
(SuprMie  Court  of  Oklahoma.  Dec,  7*  IdlS.) 

(SvUabiu  by  the  Court.) 
Dawaoes  fi=>120  —  Bbeach  of  Cowtbact— 
Measube  of  Dauagbs. 
In  an  action  for  damages  arising  upmi  an 
alleged  breach  of  contract  for  tbe  use  oO  a  team 
of  mules,  the  meaeure  of  damages  is  the  rea- 
sonable maiket  value  of  the  use  of  such  apimsla. 

[Ed.  Note.— For  other  cases,  see  Damagcfl^ 
Cent.  Dig.  H  291-^05 ;  Dec  Dig.  «»120.] 

Commissioners'  Opinion,  Divi^on  No.  3. 
Error  from  CJounty  Court,  Washita  County; 
R.  L.  Shean,  Judge. 

Action  by  P.  B.  Blalock  against  Fred  Al- 
bright. Judgment  for  plaintiff,  and  defend- 
ant  brings  error.   Reversed  and  remanded. 

Rutherford  Brett,  of  Oklahoma  City,  and 
Richard  A.  Billnps,  of  COrdell,  for  plaintiff  Iq 
error.  A.  M.  Beets  and  T.  A.  Edwards,'  both 
of  Cordell,  for  defendant  in  error. 

BLEAEMORB,  C.  This  case  presents  er- 
ror from  the  county  court  of  Washita  county. 
The  defendant  in  error,  P.  B.  Blalock,  plain- 
tiff below,  sued  Fred  Albright  for  damages, 
alleging  that  on  the  15tb  day  of  April.  1912, 
the  parties  entered  Into  a  contract,  by  the 
terms  of  which  plaintiff  agreed  to  break  for 
service  a  team  of  mules  owned  by  defoid- 
ant.  In  consideration  whereof  he  was  to  have 
tbe  use  of  said  mules  until  the  1st  day  of  Jan- 
uary, 1913;  that  pursuant  to  said  contract 
plaintiff  broke  said  mules  to  service,  but,  In 
violation  thereof,  defendant  thereafter  de- 
prived him  of  tbe  use  of  said  mules  for  22 
weeks.  The  cause  was  tried  to  a  Juiy,  and 
plaintiff  recovered. 

The  plaintiff  was  entitled  to  recover  only 
the  reasonable  market  value  of  the  use  of 
the  property  for  the  time  he  was  deprived 
thereof  in  violation  of  said  contract.  To  es- 
tablish bis  damages  in  this  regard  he  was 
permitted,  over  the  objection  of  defendant, 
to  introduce  evidence  of  tbe  usable  valae  of 
the  mules  to  himself  alone.  We  do  not  oon- 
celve  this  to  be  the  rule.  The  true  mownre 
of  bis  damage  was  tbe  reasonable  market 
value  of  the  use  of  such  animals  durii^  the 
time  he  was  deprived  thereof.  In  Thomas  v. 
First  State  Bank  of  Tecumseh,  32  Okl.  115, 
121  Pac  272,  Ann.  Cas.  1914A,  376,  It  Is  said: 

"Horses  broken  and  trained  to  do  work  would 
have,  under  ordinary  circumstances,  such  *Qt- 
able  value,'  and,  where  such  property  has  been 
wrongfully  taken  by  one,  and  detained  fnxn 
another,  such  other  has  the  right  to  recover  is 
damages  the  reasonable  value  of  tbe  use  of  sndi 
property  during  the  period  of  its  detentioo: 
and  this  value  is  to  be  estimated  by  the  ordinatr 
market  price  of  the  use  of  such  property." 

Tbe  admisdon  of  such  evidence  consUbites 
prejudicial  error.  The  court  Instructed  the 

jury: 

"You  are  instructed  that  in  case  yon  find 
from  a  preponderance  of  the  evidence  that  de- 
fendant breached  his  contract  with  the  pUin- 
tiff,  then  your  verdict  ahould  be  for  the  plaiotifl 
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for  nch  gam  as  win  compenaate  ths  plaintifF 
for  all  damages  austaioed  by  him  on  account  of 
tlTe  breach  of  said  contract." 

In  the  Ugbt  of  the  ertdence  nich  Inatmo- 
tion  was  erroneous.  The  damages  recover- 
able should  hare  beea  limited  to  tb«  reaara- 
aUe  market  value  of  the  use  ot  the  mules. 

The  Judgmrat  shoold  be  rerersed  and  the 
cause  remanded. 

PBBOUBIAIC  Adopted  In  whole. 


(64  Okl.  16) 

8IBENALEB  et  al.  WEIDEEHOI/T. 
(No.  566Q.) 

(Supreme  Ooort  of  Oklahoma.    Dec.  7,  1916.) 

(B^lahua  &v  the  0<mrQ 

Girre  «=»15  —  Tauars  «=321  —  iKDmKm 
Ted  ST— Validity— Intent. 

K,  executed  to  W.  an  instrument  in  writ- 
ing, that  ahe  had  this  da;  given  to  W.  all  her 
personal  property,  conelating  of  money,  notes, 
and  anything  else  that  she  called  her  own,  and 
empowered  W.  to  recover  same,  in  whose  bands 
same  or  an;  part  thereof  may  be  found;  aaid 
W.  to  diapoae  of  said  property  aecordhw  to  her 
secret  instmctioDB,  but  to  render  no  account 
to  anybody  of  these  Instructions,  or  the  property 
be  la  to  dispose  of,  nor  the  manner  of  said 
dispoeition.  Held,  that  said  insbrament  did  not 
constitute  a  gift  of  the  proper^  deetaibed  in 
said  instrument  to  W.,  and  did  not  vest  in  bim 
title  to  said  property,  but  is  an  attempt  of  K. 
to  create  a  trust  in  W.,  which  must  fall,  by 
reason  of  being  too  indefinite  to  be  executed. 
_rEd.  Note.— For  other  cases,  see  Gifts,  CSent. 
Dig.  5  14 ;  Dec.  Dig.  «=»16 j  Trusts,  Cent  Dig. 
%%lt»,  30 ;  Dec.  Dig.  «=»21.1 

Ckimmissloners*  Opinion.  Divlston  No.  1. 
Error  from  District  Court,  Oklaboma  Oonn- 
ty ;  Gea  W.  Clark,  Judge. 

Action  by  George  Welderbolt  against  Frank 
Slbenaler,  administrator  of  tbe  estate  of 
Dorothy  King,  and  another.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed and  remanded,  with  directions  to  dis- 
miss. 

B.  G.  WUson,  of  Tulsa,  for  plaintiffs  In  er^ 
ror.  Mont  F.  Highly,  ot  Oklahoma  City,  for 
defradant  In  vma, 

COLLIER,  C.  On  the  22d  day  of  Norem- 
ber,  1910,  DOTottay  King  executed  an  instrth 
ment  In  writing  to  Georgle  Weldertiolt  as  fol- 
lows: 

"Enow  all  men  by  these  presents,  that  I,  the 
undersigned,  Dorothy  King,  alias  Dorothea 
Koenig,  of  Jefferson  township,  Nodaway  county, 
state  of  Missouri,  have  this  day  given  all  my 
personal  i^roperty,  consisting  of  money,  notes, 
and  anytlung  else  that  I  call  my  own,  to  my  bou- 
in-law,  George  Weiderholt,  of  the  county  of 
Nodaway  and  state  of  Missouri,  and  that  I 
have  him  fully  empoweredj  and  hereby  do  him 
empower,  to  recover  the  said  property  from  any 
persons  whatever,  in  whose  hands  the  same,  or 
a  portion  of  the  same,  may  be  found ;  the  said 
George  Welderbolt  to  dispose  of  the  said  prop- 
erty according  to  my  secret  instructions,  but 
to  render  no  account  to  anybody  of  these  in- 
structions or  of  the  property  he  is  to  dispose 
of,  nor  of  tbe  manner  of  tbe  said  disposition. 

*'In  witness  whereof,  I  have  hereunto  set  my 


hand,  In  i^esence  of  the  witnesses  named  be- 
low, this  Z2nd  day  of  November,  1910^ 

her 

**[Signed]  Dorothy  X  King. 

mark 

"Signed  and  delivered  In  our  presence: 
^[Signed]  John  F.  Wonderiy. 
"J.  B.  Sapp. 

"State  of  Missouri,  County  of  Nodaway— sa.  I 

"Signed  and  delivered  before  me,  the  under- 
signed,  a  notary  public  within  and  for  the  coun- 

3'  of  Nodaway,  and  state  of  Missouri,  and  de- 
ared  by  the  said  Dorothy  King,  alias  Dorothea 
Koenig,  to  be  her  free  will  and  act,  this  22d 
day  of  November,  1910.    My  term  as  notary 
public  expires  February  6,  1913. 
"[Signed]  B.  R,  Selmid,  Notary  PuWic 

"[Seal.]" 

On  tbe  15th  day  of  December,  1910,  said 
Dorothy  King  departed  this  life,  and  in  due 
course,  Frank  Slbenaler  was  appointed  and 
qualified  as  administrator  of  tbe  estate  of 
Dorothy  King,  deceased.  On  the  14tb  day  of 
July,  1911,  said  George  Weiderholt,  herein- 
after called  plaintiff,  brought  an  action 
against  Frank  Slbenaler  and  B.  R.  Brandt, 
hereinafter  called  defendants,  based  upon  the 
Instrument  of  writing  made  by  said  Dorothy 
King,  alias  Dorothea  Koenig,  to  him,  herein- 
before set  out,  and  averred,  for  cause  of  ac- 
tion against  the  defendants,  tbat  the  said 
Dorothy  King,  or  Dorothea  Koenig,  made  and 
executed  to  him  (plalntitO  the  instrument 
hereinbefore  set  out;  that  prior  to  the  Slst 
day  of  March,  1910,  the  said  Dorothy  King, 
or  Dorothea  Koenig,  owned  certain  property, 
and  that  she  did,  on  that  date,  sell  and  con- 
vey the  same  to  tbe  said  R.  R-  Brandt,  for 
an  agreed  consideration  ot  |1,662,  payable 
monthly  at  tbe  rate  of  $20  per  month ;  that 
there  had  been  paid  to  said  Dorothy  King 
upon  said  contract  the  sum  of  $234,  leaving 
a  balance  due  thereon  of  ¥1,428  and  Interest ; 
that  said  defendant  Frank  Slbenaler,  as  ad- 
ministrator of  the  estate  of  said  Dorothy 
King,  Is  clalmlnff  a  right  to  receive  from  de- 
fendant Brandt  the  sum  of  money  due  by 
him  under  said  contract  of  sale,  made  by 
Dorothy  King  to  blm,  and  to  receive  such 
other  cboses  In  action,  credits,  and  other 
properties,  which  the  said  Dorothy  King,  or 
Dorothea  Koenig,  owned  at  the  time  of  the 
execution  by  her  to  said  plaintiff  of  the  In- 
strument hereinbefore  set  out,  and  has  in- 
structed the  said  Brandt  and  other  creditors 
to  refuse  to  pay  to  plaintiff  the  sums  of  mon- 
ey due  him;  or  to  deliver  to  him  tbe  prop- 
erty conveyed  to  bim  by  the  said  Dorothy 
King,  or  Dorothea  Koenig. 

After  a  motion  to  make  the  i>etltlon  more 
definite  and  certain  had  been  in  part  snstaln- 
ed  and  In  part  overmled,  plaintiff  failing  to 
make  the  petition  more  definite  and  certain, 
as  required  by  the  court,  defendants  demur- 
red to  the  petitl<»i,  uptm  tbe  ground  that 
same  did  not  state  a  cause  of  action;  and 
that  the  court  was  without  JurlsdictlcHi  of 
tbe  subject-matter  of  the  action,  which  de- 
murrer was  overruled,  and  exceptions  saved. 
From  tbe  view  we  take  of  this  case,  it  is  un- 
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necessary  to  state  any  of  the  proceedings  bad 
In  tbe  trial  thereof,  except  the  pleadings  here- 
inbefore set  out  The  case  was  tried  to  the 
coart,  and  resulted  in  a  Judgment  for  plain- 
tiff in  the  sum  of  $202,  with  interest  and 
costs,  quieting  title  to  all  of  said  property  In 
said  George  Welderholt,  to  which  defendants 
duly  excepted.  To  reverse  said  Judgment 
this  appeal  Is  prosecuted. 

The  instrument  executed  to  plaintiff  by 
deceased  does  not  constitute  a  gift  inter  vivos, 
as  the  phraseology  utterly  falls  to  disclose 
any  purpose  on  the  part  of  Dorothy  King  to 
make  an  absolute  gift  of  her  property  to  the 
plaintiff  for  hla  personal  benefit.  Fltzsim- 
mona  v.  Harmon,  108  Me.  456,  81  Atl.  667. 
A  gift,  whether  in  the  form  of  a  trust  or 
otherwise,  always  Involves  the  Intention  of 
the  donor.  Farleigh  v.  Cadman,  159  N.  Y. 
169,  63  N.  E.  808;  Green  v.  Sutherland,  40 
Misc.  Rep.  659,  82  N.  T.  Supp.  878.  To  con- 
stitute a  gift,  there  must  be  a  purpose  to 
give,  expressed  in  words  or  signs.  Appeal  of 
Walsh,  122  Pa.  177,  15  Atl.  470,  9  Am.  St 
Rep.  83.  1  L.  R.  A.  535;  Flanagan  t.  Naah, 
185  Pa.  41,  39  Atl.  818. 

The  most  forcible  construction  that  can  be 
given  to  the  instrument  executed  by  Dorothy 
King  to  plaintiff  Is  that  it  was  an  attempt  to 
create  a  trust;  but  the  Instrument  is  so  in- 
deSnite  and  uncertain  as  It  cannot  be  exe- 
cuted. In  Fitzslmmons  v.  Harmon,  supra,  it 
is  said : 

"Whpre  the  character  of  a  trust  Is  impressed 
upon  the  gift,  and  it  tails,  because  ineffectually 
declared,  and  tbe  eestuis  que  trust  are  not 
clearly  designated,  the  trustee  is  not  entitled  to 
the  gift  for  his  own  beneSt." 

See.  also,  Ingram  t.  Fraley,  29  Ga.  653; 
Condlt  T.  BeynoldB,  66  N.  J.  Law,  242.  49  AU. 
640. 

In  Sims  T.  Sims,  94  Va.  580,  27  S.  B.  436, 
64  Am.  St  Bep.  7T2,  where  the  testator  gave 
a  share  of  his  estate  to  a  nephew,  "to  be  dis- 
posed of  by  bim  as  a  private  trust  about 
which  1  shall  give  him  specific  verbal  direc- 
tions, having  full  confidence  In  bis  honesty  to 
carry  out  my  wishes  in  regard  to  this  be- 
quest," It  was  held  that  the  will  on  Its  face 
showed  plainly  and  unequivocally  that  the  be< 
quest  to  the  nephew  was  a  gift  to  him  upon 
trust,  in  whldi  he  was  not  to  take  anj^  ben- 
eficial interest 

In  Gross  v.  Moore.  68  Hon,  412.  22  N,  Y. 
Supp.  1010,  afllrmed  on  opinion  of  the  court 
below  In  141  N.  Y.  659,  36  N.  E.  343.  It  was 
held  that  under  the  following  testamentary 
provision,  "I  give,  devise  and  bequeath  unto 
my  executor  hereinafter  named  all  the  rest 
remainder  and  residue  of  my  personal  estate, 
to  be  distributed  by  blm  according  to  In- 
structions given  to  him  by  me,"  the  executor 
did  not  take  an  absolute  interest  for  his  own 
use  personally,  but  upon  a  trust  which  was 
Told  for  uncertainty. 

In  Ellis  V.  Selby,  1  Myl.  &  C.  286,  testator 
directed  that  his  trustees  should  retain  to 
themselves  what  should  remain  from  the  pro- 


ceeds of  the  sale  of  bis  freehold  pr<^>ertyt 
after  payment  of  legacies,  upon  trust  to  pay, 
apply,  and  distribute  the  same  to  and  for 
such  charitable  or  other  purposes  as  they 
should  think  fit,  without  being  answerable  or 
accountable  for  the  disposition  thereof,  It 
was  held  that  the  executors  were  not  abso- 
lutely to  be  entitled  to  the  property,  as  the 
direction  that  they  should  not  be  held  an- 
swerable or  accountabOe  would  be  superflu- 
ous, had  It  been  his  Intention  to  give  tliaa 
the  property  absolutely.  - 

In  Fenton  v.  Nevln,  Ir.  L.  R.  31  Eq.  478, 
where  the  testator,  after  making  various 
legad^  and  directing  his  property  to  be  sold, 
added,  "I  will  my  executors  shall  apply  the 
overplus,  if  any,  as  they  think  fit,"  it  was 
held  that,  there  being  no  direct  gift,  and  the 
legacy  being  to  the  executors  as  such,  they 
did  not  take  beneficially,  but  upon  a  trust  too 
Indefinite  to  be  carried  into  effect 

MInot  V.  Atty.  Gen..  189  Mass.  176,  75  N.  B. 
149,  involved  the  interpretation  of  the  fol- 
lowing provision: 

**I  give  and  devise  to  my  ezeeatora  and  tiie 
survivor  of  thera,  or  whomsoever  shall  lawfaDr 
have  the  execution  of  this  my  will,  all  the  retn- 
clue  and  remainder  of  my  property  and  estate 
to  be  distributed  by  them  to  cbaritablo  or 
worthy  objects,  or  such  as  I  may  designate  dar> 
ing  my  lifetime.  *  *  •  Bnt  my  said  exeen* 
tors  or  executor  shall  bave  full  discretion  io 
tbe  matter  of  the  distribution  of  said  rcsiilae, 
and  shall  not  be  onder  any  legal  accountabilitr 
or  subject  to  any  trust,  or  be  liable  to  any  per* 
son  or  corporation  by  reason  of  any  memona- 
dum  which  I  may  iMve." 

It  was  field  ttiat  It  waa  the  Intention  of  the 
testator  to  create  a  tinst  In  some  fonn,  and 
not  to  malce  a  limited  begnest  to  bis  exeeo- 
tors. 

It  follows  tb&t  tbe  trial  court  erred  in  over- 
ruling  tbe  demurrer  to  the  petition,  and  tbis 
cause  should  be  reversed  and  remanded,  wltli 
instructions  to  dismiss  the  cause,  with  pny 
udice. 

PER  CURIAM.  Ad<9ted  in  whole. 


(SO  Colo,  XS) 
OCRRENT  T.  PEOPLE.    (No.  8432J 
(Supreme  Court  of  (3oloradoi    Dee.  6,  lOlBi) 
False  Pbetknbss  4=^6— iKDiciHsirr^uin- 

CIBNCr. 

Where  the  count  of  an  indictment  for  ob- 
taining money  by  false  pretenses  raid  ttial; 
"with  intent  to  cheat  and  defraud  anotlier,  to 
wit,  W.  J.  S.,  *  *  *  the  said  defendant  wu 
then  and  there  appointed  and  was  the  agmt  of 
the  Elquitable  Life  Assurance  Society  of  New 
York  for  the  state,  •  •  ♦  to  take  the  placs 
of  one  W.  W.  B.,  who  was  and  had  been  the 
agent  of  said  company  ]n  said  state,"  such  count 
was  insufficient  to  support  conviction,  altbonfli 
the  court  charged  that  the  jury  should  ctmrict  if 
the  defendant  obtained  money  from  the  prose- 
cuting witness  by  feloniously  and  falsely  pie- 
tending  and  representing  that  he,  the  defeodant, 
was  the  agent  of  the  Mm  insurance  company  as 
chained,  since  it  failed  to  allege  that  the  ulee 
pretense  was  made,  or  state  to  whom  made,  and 
omitted  the  words  "feloniously  and  falsely,"  and 
also  omitted  any  charge  of  any  offense,  80  far  u 
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the  particular  false  oretaiw  mbmltted  by  the 
charge  was  concerned. 

[Ed.  Note.— For  other  catea.  see  False  Pre- 
tenses, Ceot  Dig.  S  31;  Dee.  Dtg.  4»26.] 

Error  to  DlBtrtct  Court,  City  and  Oonatr 
of  Denver;  H.  S.  Class,  Judge. 

W.  D.  Current  was  craiTlcted  of  obtaining 
money  by  false  pretenses,  and  be  brings  er- 
ror, Jnlgment  reversed,  and  cause  remand- 
ed. 

Met  SUnmerBon  Petwa,  O.  N.  Hilttm,  and 
Caesar  A.  Roberts,  all  <HE  Denvo',  for  plain- 
tiff in  eTTfjx.  Fred  Fariar,  Atty.  Gen.,  and 
Caarau»  M.  Hawkins  and  Wenddl  StexkhmSt 
Asst  At^  Gen.,  for  the  People^ 

BAILET,  J.  The  first  count  of  the  Infor- 
matlm  upon  which  dtfmdant  was  tried  and 
ccmvlcted  diarges  him  with  obtaining  from 
one  W.  J.  Sproul,  by  rarlous  false  and  felo- 
siioiu  pretenses  and  representations  set  forth 
therein,  the  snm  of  f  5,30a00;  The  omint  In 
Hie  main  is  as  follows: 

"Oomes  now  John  A.  Rush,  District  Attorney 
within  and  for  the  Second  Judicial  District  in 
the  State  of  Colorado,  and  in  the  name  and  fay 
the  authority  of  the  People  of  the  State  of  Col- 
orado informa  the  Court  and  ^ves  the  Court  to 
understand  that  W.  D.  Cnrreut,  on,  to  wit^  the 
first  day  of  November  in  the  year  of  Our  Lord 
One  Thousaod  Nine  Hundred  and  Twelve,  at 
the  Oitv  and  County  of  Denver,  in  the  State  of 
Colorado,  with  Intent  to  cheat  and  defraud  an- 
other, to  wit,  W.  J.  Sproul.  that  be,  the  said  W. 
D.  Current,  was  then  and  there  appointed  and 
was  the  agent  of  the  Equitable  l>ife  Assurance 
Society  of  New  Tork  for  the  State  of  Colorado 
to  take  the  place  of  one  W.  W.  Booth,  who  was 
and  had  been  the  agent  of  said  company  in  said 
State  of  Colorado,  and  did  then  and  there  false- 
ly and  Moulbusly  pretend  and  represent  to 
the  said  W.  J.  Sprool  that  be,  the  said  V?.  D. 
Current,  would  assume  the  duties  as  said  agent 
of  said  company  and  charge  of  said  office  of  said 
company  in  the  said  State  of  Colorado  on  tha 
10th  day  of  December,  A.  D.  1912  *  •  *; 
*  *  *  and  did  then  and  there  urge  upon  and 
persuade,  in  the  manner  aforesaid,  the  said  W. 
J.  Sproul  to  buy  from  him,  the  said  Current,  a 
half  into^  in  his  said  ascncy  of  the  said  the 
Equitable  Life  Assurance  Society  of  New  York 
for  the  sum  of  Eight  Thousand  Dollars,  and  tbe 
said  W.  J.  Sproul.  then  and  there  bdieving  the 
said  false  and  felonious  pretenses  and  repre- 
sentations 80  made  by  the  said  W.  D.  Current, 
and  relying  thereupon,  and  being  deceived  there- 
by, did  tben  and  there  agree  to  and  did  purchase 
from  said  Current  a  half  interest  in  said  Cur- 
rent's agency  in  tbe  said  the  Equitable  Life  As- 
surance Society  of  New  York  and  the  said 
Sproul  did  then  and  tbere  and  at  divers  and 
numerous  times  thereafter,  between  the  said  first 
day  of  November,  A.  D.  1912,  and  the  25th  day 
<a  FebrnaiT,  A.  D.  1913,  pay  over  and  deliver 
to  tbe  said  W.  D.  Current  the  sum  of  Fifty-Three 
Hundred  Dollars,  of  tbe  moneys  and  personal 
property  of  the  ssid  W.  J.  Sproul,  and  he,  the 
said  W.  D.  Current,  did  then  and  there  unlaw- 
fully, felonioualy,  designedly  and  knowingly,  by 
means  of  tbe  said  folse  and  felonious  pretenses 
and  m>re8entation8  aforesaid,  obtain  from  tbe 
said  W.  J.  Sproul,  the  said  Fifty-Hiree  Hun- 
dred I>oUars  in  money  of  tbe  value  of  Fifty- 
Three  Hundred  Dollars,  of  the  moneys  and  per- 
sonal property  of  tbe  said  W.  J.  Sproul.  with 
intent  to  cheat  and  defraud  tbe  said  W.  J. 
Sproul;  whereas,  in  truth  and  in  fact  the  said 
W.  D.  Current  was  not  then  and  tbere  the  agent 
of  the  said  the  Equitable  Life  Assurance  Society 
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of  New  York,  for  the  State  of  Colorado*  or  My 
other  state  or  place  «  *  *  and  tbe  said  W. 
D.  Current  did  not  have  any  agency  and  was  not 
the  agent  of  tbe  said  the  Equitable  Life  As- 
surance Society  and  bad  nothing  to  sell  or  dto- 
pose  of  to  the  said  W.  J.  Snronl  of  any  ndne 
vbatever.  and  he  the  siUd  W.  D.  Current  was 
not  then  the  agent  of  and  was  not  appointed 
the  agent  of  the  said  the  Equitable  Life  Assur- 
ance Society  of  New  York  for  the  State  of  Colo- 
rado or  any  other  place  or  state,  to  succeed  the 
said  W..  W.  Booth  or  any  other  person,  all  of 
which  he  the  said  W.  D.  Ourrent  at  the  time  of 
the  mabing  thereof  knew  to  be  false,  felonious 
and  untrue;  contrary  to  tbe  form  of  tbe  statute 
in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  People  of  the  State  of 
C(dorado.*' 

At  the  Instance  of  the  District  Attorn^, 
as  appears  from  the  record,  it  seems  that^ 
tiie  Court  Bubndtted  the  whole  case  upm  the 
Question  ^  obtaining,  cm  the  30th  day  of 
Decouber,  1912,  upon  the  false  and  Uiool- 
ous  pretenses  and  rej^vaentations  that  the 
d^endant  was  then  and  there  the  agent  of 
the  Equitable  life  Assurance  Society  of  New 
York,  the  sum  of  $3S0. 

The  first  paragraidi  of  the  count,  It  btf  ng 
the  only  one  aubndtted  to  the  Jury  for  its 
coualderation,  omitting  the  formal  parts, 
reads  as  follows: 

"Gives  the  Court  to  understand  that  W.  D. 
Current,  on,  to  wit,  tbe  first  day  of  November 
in  tbe  year  of  Our  Lord  One  Thousand  Nine 
Hundred  and  Twelve,  at  the  City  and  County  of 
Denver,  In  tbe  State  of  Colorado,  with  intent 
to  cheat  and  defraud  another,  to  wit,  W.  J. 
Sproul,  that  he,  the  said  W.  Z>-  Current,  was 
tlien  and  there  a^winted  and  was  the  agent  of 
the  Equitable  Liu  Assurance  Society  of  New 
York  for  tbe  State  of  Colorado  to  take  the  place 
of  one  W.  W.  Booth,  who  was  and  bad  been  the 
agent  of  said  company  In  said  State  of  Colo- 
rsdo." 

The  Court  instructed  the  Jury  as  follows : 
"You  are  further  instructed  that  the  second 
and  third  count  is  withdrawn  from  your  consid- 
eration; and  that  this  case  is  to  be  submitted 
to  jDU  on  the  first  count  alone.  The  item  se- 
lected for  your  consideratioQ  by  tbe  District  At- 
torney Lb  that  the  defendant  obtained  from  the 
prosecuting  witness,  W.  J.  Sproul,  three  hun- 
dred and  fifty  dollars,  on  tbe  30tb  day  of  De- 
cember, 1912,  by  feloniously  and  falsely  pre- 
tending and  representing  to  the  said  W.  J. 
Sproul  that  he.  the  said  W.  D.  Current,  was  the 
agent  of  the  Equitable  I^fe  Assurance  Society 
of  New  York  on  said  80th  day  of  December, 
1912,  as  charged  in  the  Informatim.'/ 

Thifl  Instruction  does  not  correcflr  state 
the  charge  floada.  The  paragraph  in  the  in-  \ 
formation  does  not  contain  Uie  words  **by 
feloniously  and  fals^  representing  and  pre- 
tending to  the  said  W.  J.  Sproul,"  or  any- 
thing equivalent  thereto.  Tbej  are  supplied 
by  the  Court  That  part  of  the  Instruction 
upon  which  the  guilt  or  Innocence  of  the  de- 
fendant was  determined  makes  no  charge 
of  any  <^ense  whatever.  No  false  pretaise 
Is  charged,  no  fraudulent  pret^ise  Is  charged, 
and  no  felony  Is  charged. 

It  Is  fundamental  that  an  information 
which  attempts  to  charge  a  felony  by  false 
pretense  must  at  least  allege  that  tbe  false 
pretense  was  made,  and  it  must  also  state 
to  whom  made  and  if  It  does  not  state  that 
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any  false  pretense  was  maa^  or  to  whom 
made^  It  Is  fatally  defecttve  It  Is  not  mere- 
ly that  the  words  "feloniously  and  falsely" 
are  omitted ;  there  la  a  complete  abamce  ct 
any  diarge  of  any  oftoise  tn  any  terms  at 
all,  so  far  as  the  particular  matter  submit- 
ted to  the  jury  Is  concerned.  This  omission 
no  doubt  was  due  to  Inadvatrace  or  over- 
sli^t,  but  the  &ct  ranalns  that  the  ^targ- 
ing  words  are  not  there,  and  they  cannot  be 
supplied  by  any  Inference  of  the  Court  22 
Cyc.  33a  ThlB  paragraph  of  the  Information 
tB  defectlTe  in  an  essential  particular. 

In  view  <a  the  fact  that  the  Question  of 
the  guilt  or  innocence  of  the  defendant  was 
submitted  to  the  Jury  upon  the  question  of 
false  pretenses  or  represeutatloDs  concerning 
a  matto:  in  reference  to  which  no  false  pre- 
tenses OT  representations  were  charged,  the 
error  was  fatal,  and  the  Judgment  oS  oodtIo- 
tion  must  be  reversed. 

The  Judgment  la  reversed  and  the  cause  re- 
manded to  the  Ustrict  Court  for  further  pro- 
ceedings according  to  law. 

OABBBBT,  a  J.,  and  WHITE,  J.,  concur. 


(60  Colo.  305) 

WOOTTON  LAND  &  FUEL  00.  et  aL  t. 

JOHN  et  aL    (No.  8257.) 
(Supreme  Court  of  Colorado  De&  6.  1916.) 

1.  Deeds  «=»43— AuEiTDiacRT  oa  CoBBEonon 
or  Deeds  bt  -SuBSBQtniHT  Ihstbuhent. 

In  1867  land  was  c<niveyed  to  W.  by  a  deed 
which  was  Indefinite,  nncertain,  and  Imperfect 
in  ftB  description,  and  which  recited  that  the 
land  conveyed  consisted  of  four  sections.  It  was 
afterwards  claimed  that  it  embraced  5>300  acres. 
In  1889  a  dispute  existed  between  W,  and  a 
company  which  had  acqnlred  the  lands  of  the 
grantor,  other  than  those  conveyed  to  W.,  and 
in  settlement  of  such  differences,  as  well  as  in 
settlement  for  certain  services  rendered  by  W., 
the  company  executed  a  new  deed,  conv^ng  ex- 
actly four  sections,  and  reciting  that  it  was 
made  in  confirmation  of  the  deed  to  W.  in  18OT. 
Held  that,  as  W.  accepted  the  confirmation  deed 
and  was  bound  by  its  covenants,  his  lands  were 
confined  to  the  boundaries  contained  in  such 
deed,  as  the  reference  therein  to  the  earlier  deed 
was  not  for  the  purpose  of  Incorporating  the 
description  of  that  deed,  but  to  identify  the 
deed  thereby  corrected,  especially  as  the  first 
conveyance  by  W.  after  the  execution  of  the 
confirmatory  deed  was  a  mortgage,  in  which  he 
described  the  land  precisely  as  it  was  describ- 
ed in  the  confirmatory  deed,  thus  indicating  that 
such  deed  was  accepted  by  him  as  conveying  and 
correctly  describing  the  land  to  which  be  was 
entitled  ander  the  earlier  deed. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cmt. 
DliE.  i  09;  Dec  Dig.  9=>4S.] 

2.  ADTBsn  Possession  &=»80— Coi.ob  or  Ti- 
tle—Instbumbnt  Not  Covebinq  Land. 

A  party  claiming  under  W.  had  no  title  to 
land  not  covered  by  the  confirmatory  deed,  on 
the  theory  that  it  acqaired  such  title  by  an  as- 
sertion or  right  ooder  claim  and  color  of  title 
in  good  faitb,  with  possession  and  the  pajrment 
of  taxes,  for  a  period  longer  than  the  statutory 
limitation. 

[Kd.  Note; — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  463-4G7;  Dea  Dig.  e=> 
80.] 


3.  Appeal  and  Ebbob  ^=>17i  —  Review  — 
Ghanoing  Theobt  on  Appeal. 

Where  an  application  for  a  condnoance  be- 
caose  of  the  absence  of  the  vice  president  and 
general  manager  of  the  corporate  defendant 
who  was  also  individaally  a  defendant  was 
made  on  account  of  the  materiality  of  bis  testi- 
mony, and  the  right  to  a  continoance  was  re- 
moved by  admitting  that  If  present  he  would 
testify  as  claimed,  it  could  not  be  urged  on  ap* 
peal  that  his  presence  was  necessary  or  desired 
on  account  of  his  knowledge  of  the  facts  in  a 
general  way,  or  that  his  direction,  advice,  or 
assistance  were  necessary  or  deaired  in  the  con- 
duct of  the  trial,  especiaOy  where  the  conclusion 
reached  on  the  merits  rested  solely  upon  the 
legal  effect  <rf  certain  muniments  of  title  offered 
in  evidence,  and  bis  presence  therefore  could 
have  had  no  effect  on  the  determination  of  the 
controvert. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1053-1063,  1068,  10C7, 
Uttl-H66.;  Dec  Dig.  «=s>171.] 

4.  CoBPosATions  ♦=»306— LiABiurr  of  Ovn- 

OBBS  FOB  ACTO  ON  BEHALF  OF  GoBPOBATION. 
Where  a  corporatiou's  ouster  of  plaintiff 
from  land  owned  by  him  was  not  wanton  or 
malicious,  but  nnder  a  claim  of  title  in  good 
faith,  and  the  corporation's  vice  president  in 
all  that  he  did  respecting  the  onster,  was  acting 
for  and  on  t>ehalf  of  the  corporation,  he  was  not 
individually  liable  for  damages  from  the  entry 
and  ouster,  especially  where  plaintiff  tdaimed 
rents  and  profits  as  the  proper  measure  of  dam- 
ages, thereby  making  the  action  one  on  an  im- 
plied contract,  rather  than  one  of  tort. 

[Ed.  Note.~For  other  cases,  see  Corporations, 
Cent  Dig.  H  1457,  1458;  Dec.  Dig.  «=»306.] 

5.  Appeal  and  Ebbob  <8='877— Pasties  Bnti- 

TUED  TO  ALUOE  EbROR. 

In  an  action  to  recover  possession  of  land, 
in  which  defendant  bad  no  tnterest  wbatevo; 
it  could  not  complain  that  the  judgment  and 
decree  vested  in  plaintiff  a  fee-simple  title  un- 
conditionally, whue  the  conveyance  to  him  from 
a  third  par^  reserved  certain  mineral  depodts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8660-851^;  Dec  EHg.  «s> 
877.] 

En  Banc.  Error  to  District  Court,  Las 
Animas  County ;  Charles  O.  Holbrook,  Judge- 
Action  by  James  M.  John  against  the 
Wootton  Laud  &  Fuel  Company  and  another, 
In  which  Charlotte  Amanda  John  and  others 
were  substituted  as  plaintiffs.  Judgment  for 
plalntUEs.  and  defendants  bring  error.  Afodi- 
fled  and  affirmed. 

Henry  W.  Spangler,  Harry  S.  SilTerstein, 
and  Thomas  Ward,  Jr.,  all  of  Denver,  for 
plaintiffs  in  error.  Jesse  Q.  Northcutt  of 
Trinidad,  and  Julius  C.  Gunter,  of  Denver, 
tm  defendants  in  error. 


BAII^Y,  J.  The  action  is  by  James  M. 
John  against  the  Wootton  Land  &  Fuel  Com- 
pany, a  corporation,  etc.,  and  Jaines  A.  Own- 
bey,  to  recover  possession  of  certain  prem- 
ises in  Las  Animas  County,  Colorado,  de- 
scribed in  th(  complaint,  and  for  damages 
for  their  alleged  unlawful  detention.  The 
court  below  found  the  Issues  for  the  plaintiff 
and  against  the  defendants  and  each  of  them, 
made  specific  findings  and  entered  Judgment 
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chat  plaintiff  recover  posseation  d  fbe  prem- 
ises in  dispute  and  damages  In  the  sum  of 
$1*200.00l  Tb%  defendants  bring  the  case 
here  for  review.  For  convenlenoe  the  plaln- 
tilEi  In  error  are  referred  to  as  defendants, 
and  the  def^dant  In  error  James  M.  John 
as  plaintiff,  deeeased,  and  for  whom  In  this 
coort  his  heirs  at  law  and  administrator 
have  bem  substltnted. 

In  July.  l&U,  the  plaintiff  filed  his  com- 
plaint, allieglng  that  he  Is  the  owner  in  fee 
ot  certain  lands  therein  described,  in  all 
abont  8,400  acres,  alleging  ouster  by  d^end- 
ants  on  September  let,  1909,  from  a  portion 
thereof,  and  damages  because  of  sadi  ouster. 
The  defendants  filed  separate  answers.  That 
of  Ownbey  amounts  to  a  general  denial,  with 
disclaimer  upon  his  part  of  any  interest  In 
or  claim  to  the  property,  averring  that  In  all 
be  did  respecting  the  alleged  ouster  he  was 
acting  for  anid  on  behalf  of  the  other  defend- 
ant. The  answer  of  the  Wootton  Land  & 
Fuel  Company,  beside  containing  a  general 
denial,  specifically  sets  forth  that  it  did  not 
take  possession  of  all  the  lands  described  in 
the  complaint,  and  denies  that  it  claimed 
any  of  th^,  except  In  so  far  as  such  lands 
conflict  with  lands  owned  it,  being  the 
lands  originally  conveyed  by  deed  from  one 
Lu  B.  Maxwell  to  Rlchens  L,  Wootton,  under 
date  Novttnber  7th,  1867,  and  as  to  those 
lands  it  denied  ownership  or  i>ossesslon  on 
the  part  of  the  plaintiff,  and  then  spedflcally 
claims  ownership  of  those  lands,  setting  forth 
Its  chain  title.  It  also  alleges  ownership 
and  possesion  nmnlng  bai^  to  1867,  by  it 
and  its  predecessors,  through  open,  notorious 
and  adverse  possession,  and  the  continued 
payment  of  taxes  for  more  than  the  statu- 
tory period.  For  reply  to  the  separate  an- 
swer of  the  Wootton  Land  &  Fu^  Gon^ny, 
the  plaintiff,  J<^,  alleged  that  tfaxwell  was 
the  common  grantor,  and  was  on  November 
7th,  1867,  the  owner  of  all  of  the  premises 
described  in  the  defoidanf s  answer,  as  well 
as  of  all  the  premises  described  in  his  com- 
plaint, and  admitted  gmeraUy  the  allega- 
tions in  the  answer  wittt  r^ermoe  to  the  ti- 
tie  papers  of  the  defendant,  the  Wootton 
Land  &  Fuel  CcKapany,  but  denied  that  any 
portion  of  the  lands  owned  by  the  company, 
or  described  In  ai^  of  the  deeds  mentioned 
In  ita  answer,  In  any  way  conflicts  with  or 
were  ai^  part  of  the  lands  which  he  claimed. 
Tb»  replication  further  alleges  title  In  the 
plaintiff  by  virtue  of  adverse  possession  and 
payment  of  taxes  for  seven  years,  setting  up 
possession  in  his  Immediate  grantor. 

On  November  Ttti,  1867,  one  L.  B.  Maxwell 
was  the  owner  of  all  the  lands  In  contro- 
Tersy,  and  also  of  all  the  lands  des^lbed  in 
idalntUTs  complaint,  known  as  the  John  tract, 
and  -also  of  all  the  lands  described  in  the 
Maxwell  deed  to  Wootton,  known  since  1865 
as  the  Wootton  tract,  or  Wootton  ranch. 
This  deed.  whl<9i  was 'recorded  on  December 
IStli,  1883,  In  the  puUlc  reomds  at  Las  Ani- 
mas County,  reads  as  fbllows; 


"D.  Nomber  7th,  1867. 

"Knowing  All  Man  hj  these  presents  that  I 
have  this  day  bargained  and  sold  to  R.  L.  Woot- 
ton Stirtin  Pason  of  Land  on  the  North  side 
Raton  Monnttgr  oowing  aa  Wootton  Ranch  tor 
the  sum  of  one  Dollar  in  hand  paid  and  the 
Wrights  of  Traoste  on  his  Toll  Road  Free  of 
Charges,  this  pease  of  land  is  bounded  as 
Faws:  Commencing  on  Northwest  corner  at  a 
amall  Spring  about  three  hundred  (300)  yeards 
below  bi8  boose  and  Rouode  South  to  the  divide 
of  Raton  Mountinge,  then  East  along  the  divide 
to  the  mesas,  then  around  the  craste  of  the 
maser  to  low  spring  cross  valley  to  Uie  craste 
of  the  Maser  Knowing  as  the  Raton  Maser. 
then  along  of  the  craat  of  Maser  around  the 
Fisber  Peak  to  Joe  Creek,  then  West  down 
Joes  Creek  to  the  plase  of  binigin  said  poasl 
of  land  contana  four  4  seacon  more  or  leass 
this  giving  onder  my  hand  and  sel  on  the  7tb 
day  of  November  the  1867.     L.  B.  MaxwelL 

"Weatlea.  Jack  Holland  and  Johan  Heond- 
son." 

The  lands  therein  described,  and  also  those 
described  In  the  deed  to  John,  were  parts  of 
what  is  known  as  the  Maxwell  Land  Grant, 
located  in  New  Mexico  and  Colorado.  In 
April,  1870,  Maxwell  conveyed  practically  all 
of  the  Maxwell  Land  Grant  to  a  corporation 
known  as  the  Maxwell  Land  Grant  &  Rail- 
way Company,  excepting  such  portion  as  had 
hitherto  been  conveyed,  which  were  covenant- 
ed, not  to  exceed  15,000  acres,  and  ultimate- 
ly the  title  to  the  Maxwell  Land  Grant,  by 
mesne  conveyances,  In  all  of  which  the  reser- 
vation referred  to  was  made,  vested  in  the 
Maxwell  Land  Grant  Company. 

On  February  25th,  1888,  the  Maxwell  Land 
Grant  Company,  through  its  proper  officers, 
made,  executed  and  delivered,  to  Rlchens  L. 
Wootton,  and  the  latter  accepted,  what  is 
described  as  a  confirmatory  deed  of  the 
Maxwell  deed  to  Wootton  of  date  November 
7th,  1867,  the  material  portion  of  which  1889 
deed  is  in  words  and  figures  as  follows: 

"All  that  certain  tract,  piece  and  parcel  of 
land  situate  in  the  County  of  Las  An  mi  as,  and 
State  of  Colorado,  described  as  follows  to-wit: 
Commencing  at  the  Northwest  corner  of  a  small 
spring  about  three  hundred  yards  below  the 
present  residence  of  the  said  Rlchena  L.  Woot- 
ton in  the  CaQon  in  which  the  main  line  of  the 
Atchison,  Topeka  &  Santa  FS  Railroad  now 
runs,  said  Northwest  corner  In  any  event  not  to 
be  more  than  nine  hundred  feet  below  said 
residence,  measured  in  a  straight  line,  thence 
west  to  the  foot  of  the  first  bluff  bordering  said 
Cafion  on  the  West  side;  thence  South  two  (2) 
miles ;  thence  East  two  (2^  miles ;  thence 
North  two  -(2)  miles ;  thence  West  to  the  place 
of  beginning,  containing  In  all  two  thousand 
five  hundred  and  sixty  (2560)  acres,  more  or 
less.  Tbia  deed  is  made  in  confirmation  of  a 
deed  for  the  same  land  made  by  Lucien  6.  Max- 
well to  the  party  of  the  second  part,  dated  No- 
vember 7th,  A.  D.  1867,  and  for  the  further  con- 
sideration of  a  deed  of  even  date  herewith  by  the 
said  Richens  L  Wootton,  and  bis  wife,  relin- 
quishing to  the  parties  of  the  first  part  all  bed 
deposits,  and  mines  of  coal  in  or  upon  said 
lands,  with  the  right  of  way  for  working  them." 

Upon  the  trial  of  the  case  to  the  court 
without  a  Jury,  the  trial  Judge,  among  other 
things,  found  as  follows: 

"The  Court  finds  that  on  November  7th,  1867. 
Lucien  B.  Maxwell,  as  L.  B.  Maxwell,  the  then 
owner  of  the  Maxwell  Land  Grant*  made  a 
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deed  to  Blchens  L.  Wootton,  as  R.  L.  Wootton, 
to  a  portion  of  said  land  grant  od  which  the  said 
Wootton  then  lived,  known  aa  the  Wootton 
ranch,  which  deed  was  not  acknowledged,  bat 
was  filed  for  record  on  December  15t£.  1883. 
•  •  •  The  description  of  the  property  con- 
Teyed  in  the  deed  of  Maxwell  to  Wootton  was 
very  indefinite,  nncertain  and  Imperfect.  While 
Maxwell  and  Wootton  doubtless  onderstood 
where  the  exterior  boundary  lines  of  the  Woot- 
ton tract  were  intended  to  he  lain  in  the  deed, 
It  would  be  very  difficult  for  a  stranger  to  de- 
termine from  the  deed,  the  met^  and  bounds  of 
the  Wootton  tract.  However,  after  the  death 
of  Maxwell  and  after  the  Maxwell  Land  Grant, 
or  a  large  portion  thereof  had  passed  into  the 
possession  and  ownership  of  the  Maxwell  Land 
Grant  Company,  that  company  and  the  said  R. 
L.  Wootton  defined  and  clearly  described  the 
boundary  lines  of  the  Wootton  tract,  and  on 
Febrnnrv  25th,  18S9,  the  said  Maxwell  Land 
Grant  Company,  and  the  board  of  trustees  of 
said  company,  made  a  correction  and  confirma- 
tory deed  of  the  said  Wootton  tract  to  the  said 
Richens  L.  Wootton  followins  the  definite  and 
certain  description  then  apparently  understood 
and  agreed  to  be  the  description  intended  in  the 
deed  of  1867,  and  which  correction  and  confir- 
matory deed  was  filed  for -record  March  28tb, 
1889.  It  is  the  opinion  of  the  Court  from  the 
evidence  in  this  case  that  the  lands  conveyed  to 
the  plaintiff  and  which  are  in  question  herein, 
are  in  no  pert  included  within  the  exterior 
boundary  lines  of  the  Wootton  tract,  as  definite- 
ly and  dearly  stated  in  the  correction  and  con- 
firmatory deed." 

In  the  Jadgment  order  It  was  tnither 

found: 

"That,  at  the  time  of  the  commencement  of 
this  action,  and  at  all  times  mentioned  in  the 
complaint  of  plaintiff,  in  said  cause  filed,  the 
plaintiff  was,  and  now  is,  the  owner,  in  fee,  of 
all  and  singular  the  premises,  in  said  complaint 
described,  situate,  lying  and  being  in  the  Coun- 
ty of  Las  Animaa,  and  state  of  Colorado." 

Th»i  follows  a  deacrlptkm  of  tbe  land  by 
metes  and  bounds*  whlcb  plaintiff  elalms 
to  own,  precisely  as  set  forth  and  described 
In  his  complatnt. 

[1]  These  findings  are  abundantly  sup- 
ported 1^  the  evidence,  and  we  approve  the 
construction  which  the  trial  Judge  put  upon 
the  so-called  confirmatory  deed,  and  are  in 
full  accord  with  him  upon  the  pn^Kxdtion 
that  the  so-called  Maxwell  deed  ttf  1867  Is 
indefinite,  uncertain  and  Imperfect  in  Its 
description.  The  entire  controversy  is  set- 
tled by  a  consideraUon  of  the  Maxwell  deed 
in  connection  with  a  proper  construction  of 
the  c(mfitmatory  deed  from-  the  Ifiaxwell 
company,  and  this  without  reference  to 
whether  the  Maxwell  deed  of  1867  conveys 
otlier  than  a  life  estate  that  being  wholly 
immaterial  in  view  of  the  evident  purpose 
and  effect  of  the  confirmatory  deed. 

The  testimony  clearly  shows  that  there  was 
a  dispute  between  Wootton  and  the  Maxwell 
Land  Grant  Company  as  to  what  lands  tbe 
former  was  entUled  to  under  the  deed  ct 
1867,  and  that  the  deed  of  1889  was  given  in 
settlement  of  snch  differences,  covering  the 
land  claimed  under  the  old  deed,  as  well  as 
In  settlement  for  certain  services  rendered 
by  Wootton. 

Upon  tlie  whole  record,  evea  if  tibe  Max- 
well deed  siunild  ba  held  to  convey  a  fee  tltle^ 


and  even  If  it  could  be  held  Uiat  ttie  descrip- 
tion therein  was  aufltelaitly  definite  to  con- 
vey a  portion  of  the  land  conveyed  to  plain- 
tiff, including  that  from  whldi  plaintiff  was 
ousted  by  tbe  d^bndants,  stiU  we  are  of 
opinion  that  the  confirmation  deed  of  1889, 
which  tbe  grantee  Wootton  accepted,  and  1^ 
the  covenants  of  whlcb  he  is  bound,  confines 
the  boundaries  oi  the  Wootton  lands  to  the 
description  contained  in  the  latter  deed. 
The  confirmation  deed,  by  Its  express  terms, 
dedares  that  the  land  conveyed  in  the  1867 
deed  is  the  same  land  as  that  described  ta 
the  confirmation  deed.  After  definlttiy  de- 
scribing the  land  thereby  conveyed,  the  con- 
firmation deed  C(Hitalns  this  4dause: 

"This  deed  is  made  in  confirmation  of  a  deed 
for  tbe  same  land  made  by  Luden  B.  Maxwell 
to  the  party  of  the  second  part,  dated  November 
7th,  1867." 

It  is  plainly  evident  that  the.  words  "same 
land"  referred  to  the  land  described  In  the 
confirmation  deed,  that  Is,  In  the  1889 
deed,  and  the  declara^on  Is  that  this  land 
as  described  la  the  same  as  was  intended 
to  be  conveyed  by  the  deed  of  1867.  In 
other  words,  it  Is  our  view  that  the  1889 
deed  Is  nothing  more  or  less  than  a  cor- 
rection deed,  the  purpose  of  which  was  to 
accurately  and  definitely  describe  the  land 
which  all  parties  in  Interest  then  and  there 
agreed  was  Intended  to  be  conveyed  by  the 
deed  of  1867.  The  reference  in  this  con- 
firmation deed  to  the  Maxwell  deed  is  not 
for  tbe  purpose  of  incorporating  the  descrip- 
tion of  that  deed;  it  simply  Identifies  that 
deed  as  being  a  deed  the  description  in 
which  it  Is  sought  to  correct,  making  It  plain, 
definite  and  certain. 

There  can  be  but  one  reasonable  construc- 
tion of  tbe  1889  deed,  and  that  la  that  no 
matter  what  dispute  may  have  theretofbre 
existed  between  Wootton  and  the  Maxwell 
company,  as  to  the  boundary  lines  or  as  to 
the  character  of  the  estate  conveyed  by  tbe 
1867  deed,  everything  was  settled  and  pnt 
at  rest  the  deed  of  1889,  so  that  ndther 
the  parties  thereto,  nor  their  successors  in 
interest,  could  thenafter  dispute  the  terms 
or  covenants  of  that  deed,  or  the  descrlptioi 
of  tbe  land  therein  contained.  With  this 
ccmstructiim  it  Is  idaln  that  Wootton  never 
had  any  title,  exc^  to  the.  land  definitely 
described  in  the  1889  deed.  It  is  admitted 
that  no  1^  of  that  land  is  tu  conflict  with 
tbe  land  conveyed  to  the  plaintiff.  Snch  be- 
ing the  case,  the  defendant  company  has  no 
Interest  whatsoever  In  Hut  land  the  posses- 
sion of  which  is  her^  sought  by  plaintiff, 
and  of  which  the  trid  court  found  him  to 
be  the  owner.  That  finding  was  correct,  and 
the  Judgment  entered  should  not  be  dlB< 
turbed. 

No  precedent  or  authority  la  needed  tf 
support  13ke  construction  glvoi  the  confirma- 
tion deed,  as  tested  Uie  rule  ot  commM 
sense  sucA  must  be  its  purpose  and  tOet*. 
If  such  is  not  Its  purpose  and  effect,  no  one 
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bag  pointed  ont  any  other  fancUon  or  oflloe 
wmch  It  can  fairly  and  reasonably  1m  said 
to  perform. 

Anotber  significant  matter  tending  to  sop- 
port  the  foregoing  viewa  Is  the  fact  that, 
according  to  the  claim  of  the  defendant 
company  under  the  1887  deed,  aboot  t^SOO 
acres  of  land  are  conveyed.  That  Instm- 
ment  contains  this  clause:  "Said  poasl  of 
land  contans  four  4  seacon  more  or  leass." 
Evidently  It  was  Intended  to  there  say  that 
the  amount  of  land  thereby  conveyed  was 
four  sections,  more  or  less.  The  5,300  acres, 
which  It  is  now  contended  were  conveytd 
by  this  instrument,  in  no  sense  correspond 
In  amount  to  four  sections,  more  or  less.  In 
the  confirmation  deed  precisely  four  sections 
of  land,  to  wit;  2,S30  acres,  were  conveyed, 
indicating  that  that  was  the  amount  of  land 
which  Wootton  understood  he  got  under  the 
1867  deed,  and  which  he  was  willing  to  ac- 
cept and  did  accept  under  the  confirmatory 
deed.  As  further  indicating  that  the  1889 
deed  was  accepted  by  Wootton  as  conveying 
and  correctly  describing  the  land  to  which 
he  was  entitled  because  of  the  1867  deed,  his 
first  conveyance  after  the  execution  and 
record  of  the  confirmatory  deed  was  a  mort- 
gage given  to  secure  a  loan  which  he  had  se- 
cured, In  which  mwtgage  he  described  his 
land  precisely  as  It  is  described  In  the  1889 
deed. 

[2]  Since  we  hold  that  Wootton's  title  is 
confined  to  the  land  described  In  the  1889 
confirmatory  deed,  which  does  not  include 
any  land  owned  by  plalntUT,  the  defendant 
company's  assertion  of  rl^t,  under  claim 
and  color  of  title  made  In  good  faith  with 
possession  and  the  payment  of  taxes  for  a 
period  longer  than  the  statutory  limitation, 
to  a  portion  of  sudi  land  is  without  Anmda- 
tlon  in  law  or  fact 

[S]  Error  is  also  assigned  because  of  the 
refusal  of  the  court  to  continue  the  cause  on 
account  of  the  absence  of  one  of  the  de- 
fendants, Ownbey.  The  argument  ofTered 
why  a  continuance  should  have  been  granted 
Is  that  no  other  officer  of  the  defendant  com- 
pany was  available,  and  that  the  assistance, 
counsel  and  advice  of  Ownbey,  he  being  the 
Tlce-preeddent  and  general  manager  of  ttte 
company,  was  necessary  for  a  proper  con- 
duct of  the  trial.  Here  is  no  showing  what- 
ever in  the  affidavit  and  motion  for  a  con- 
tinuance  that  Ownbey's  presence  was  neces- 
sary or  desired  on  account  of  his  knowledge 
of  the  facts  in  a  general  way,  or  that  his 
direction,  advice  or  assistance  were  neces- 
sary or  desired  In  the  conduct  of  the  trial. 
Tlie  appllcattcoi  was  made  purely  <hi  account 
of  tbe  materiality  of  his  testimony,  whidi 
was  set  out  in  tbe  affidavit  It  was  admit- 
ted by  plaintiff  that  It  Ownbey  were  pres- 
ent he  would  so  testi^.  Tbns  the  right  of 
conthniance  on  this  imnnd  was  removed  un- 
der the  Code.  Section  194,  Code,  B.  S.  190& 
At  the  trial  the  application  was  made  on 
108Pw-M 


one  ground.  It  Is  hwe  being  urged  upon 
another.  There  Is  no  aniborlty  for  such  pro- 
cednre.  Furthermore,  It  is  evident  that  tbe 
presmce  of  Ownbey  could  not  have  had  the 
sUtfhtest  effect  upon  the  determination  of 
tliis  controversy  upon  its  merits,  as  the  ccm- 
clusUm  reached  rests  solely  upon  the  legal 
effect  of  tbe  muniments  of  title  offered  in 
evidence.  The  refusal  to  continue  was  not 
error,  beside,  In  any  event  no  prejudice  was 
or  could  have  been  worked  by  such  refusal. 

[4]  It  Is  urged  that  In  no  event  was  It 
proper  to  enter  judgment  against  the  defend- 
ant Ownbey,  because  all  he  did  In  and  about 
the  commission  of  the  alleged  entry  and 
ouster  was  done  as  an  officer,  servant  and 
agent  of  the  Wootton  Land  &  Fuel  C!om- 
pany,  his  principal  and  co-defendant  The 
suit  was  to  recover  possession  of  land,  with 
damages  as  an  incident.  Tbe  record  shows 
that  the  damages  assessed  were  In  the  na- 
ture of  rents  and  profits  for  unlawful  deten- 
tion. The  defendant  company  alone  claimed 
title  and  right  of  possession,  Ownbey  dis- 
claimed possession  or  right  of  possesalon,  or 
any  interest  in  or  claim  to  the  land.  There 
was  no  wanton  or  malldons  entry.  Title 
was  claimed  In  good  faith.  That  question 
was  determined  against  the  company,  and 
It  alone  should  be  held  to  answer  for  the 
damage  occasioned  by  the  wrongful  deten- 
tion. Under  its  peculiar  facts,  this  Is  not 
a  case  where  the  agent,  servant  or  officer  of 
tbe  company,  in  whose  Interest  and  for 
whose  benefit  tbe  possession  was  taken,  may 
properly  be  held  for  the  damage  occasioned. 
This  is  particularly  true  In  view  of  the 
fact  that  plaintiff  sets  up  as  the  proper 
measure  of  damage  rents  and  profits.  There- 
fore, the  action  In  damages  was  in  the  na- 
ture of  an  action  on  an  implied  contract 
rather  than  of  tort  10  Am.  &  Bug.  Ency. 
Law  (2d  Ed.)  p.  639. 

We  recognize  the  rule  that  an  agent  or 
officer  of  a  company  may  be  personally  liable 
for  the  willful  commission  of  a  tort,  though 
committed  on  behalf  and  in  the  Interest  of 
his  principal,  but  It  has  no  application  to 
the  facts  of  this  case, 

[6]  It  Is  contended  that  ^ce  the  Judg- 
ment and  decree  vests  in  plaintiff  a  tab  sim- 
ple title,  uQconditlonally,  that  was  error, 
because  the  record  discloses  that  In  the  con- 
veyance to  John  the  coal  and  cement  rock 
deposits  are  reserved  to  his  grantor,  its  suc- 
cessors and  a]»dgn8.  Be  this  as  it  may,  the 
defendant  cannot  successfully  complain,  as 
it  has  no  interest  in  the  property  whatsoever 
and  is  unaffected  In  any  rl^  by  the  Judg- 
ment and  decree. 

So  Car  as  tbe  dtfendant  Ownb^  be  con- 
cerned the  Judgment  and  decree  is  vacated, 
set  aside  and  tor  nan^t  held,  bnt  is  in  all 
other  respects  affirmed. 

As  modified,  the  judgment  Is  affirmed. 

TELLBB,  J„  not  participating. 
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<60  Colo.  870)  i 
PEOPLE  «z  reL  OABIiSON,  Cbrernor,  et  aL 
T.  CITY  COUNCIL  OP  CITY  AND  COUN- 
TY OF  DENTEB  et  aL    ^o.  8779.) 

(Supreme  Court  of  Colorado.    Dec.  6,  IdlS.) 

1.  CONBTITDTIONAL   LaW    €=>13  —  GoNOTBUC- 

TiOM  OF  Constitutional  Fbovision. 

In  construing  a  consdtutiODal  provision  to 
aBcertain  the  intent  of  the  people  in  adopting  it, 
when  its  language  is  explicit  the  courts  are 
bound  to  seek  for  the  intention  in  the  words 
themselves,  and  may  not  suppose  that  the  people 
intended  differently  from  what  the  meaning  of 
the  language  employed  imports. 

lEd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  H  9,  10;  Dec  Dig.  «=s> 
13.] 

2.  Intoxicatino  Liquobb  9=»13  —  Pbohibi- 
tion  auenduent  to  constitution— exten- 
SION TO  Cmr. 

Const  art.  20,  adopted  in  1902,  provide*  in 
section  4  that  the  people  of  tiie  dty  and  conntj 
of  Denver  are  vested  with  exclusive  power  in 
making,  altering,  or  amending  their  charter, 
and,  in  section  B,  Uiat  anything  in  the  Consti- 
tution inconsistent  with  the  provisions  of  the 
amendment  is  inapplicable  to  the  matters  cov- 
ered by  the  amendment  Section  0  of  the  article 
was  amended  in  1912  (Laws  1913,  p.  669),  to 

grovide  that  the  people  of  each  city  or  town 
aving  a  population  of  2,000  may  maJte,  amend, 
or  replace  its  charter,  which  shall  be  its  organic 
law,  in  that  such  charter  and  the  ordinances 
pursuant  thereto  shall  supersede,  within  the 
city's  territorial  limits,  any  conflicting  law  of 
the  state,  that  from  and  after  certifying  and 
filing  a  charter  framed  in  conformity  with  the 
artide,  such  dtf  and  its  citizens  shall  have  the 
powers  set  out  in  the  article  and  all  other  pow- 
ers necessary  or  proper  for  the  government  and 
administration  of  the  city,  that  the  intention  of 
the  article  is  to  ^rant  and  confirm  to  the  people 
of  ail  municipalities  coming  within  it  the  full 
right  of  self-government  in  local  and  municipal 
matters,  and  that  the  provisions  of  the  section 
should  apply  to  the  city  and  county  of  Denver. 
Article  22,  added  to  the  Constitution  in  1914 
(Laws  1915,  p.  165)  prohibits  the  manufacture 
or  sale,  except  for  medicinal  or  sacramental  pur- 
poses, of  intoxicating  liquors  within  the  state 
after  January  1,  1916,  and  provides  that  all 
provisions  of  the  Constitution  in  conflict  are 
repealed.  The  city  council  of  Denver,  assum- 
ing to  act  under  the  amendment  of  the  city  char- 
ter adopted  Bfay  18,.  1916,  making  section  99a 

Srovide  that  the  council  shall  provide  for  the 
censing  of  persons  selling  intoxicants  in  the 
city,  issued  a  liquor  license,  extending  beyond 
January  1,  1916,  and  certiorari  was  petitioned 
against  the  council  to  review  the  propriety  of 
iiuch  grant,  the  coundl  contending  ft  was  valid, 
as  article  20  of  the  Constitution  granted  com- 
plete local  self-government  to  the  city  of  Denver, 
and  as  article  22  did  not  repeal  such  grant  as  to 
licenring  the  sale  of  intoxicants.  Held,  that  by 
its  i^ain  wording  article  22  applied  to  the  whole 
state,  and  the  grant  of  a  license  was  invalid. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  j  15;  Dec  Dig.  <8=>13.] 

3.  Intoxicatinq  Liquobs  €==>13  —  Fbohibi- 
tion  alcenduent  to  constitution  —  ex- 
TENSION TO  City. 

Held^  also,  that  the  people  of  the  state 
could  take  away  the  authority  granted  the  city 
and  county  of  Denver  by  Const  art  20,  §  8, 
without  expressly  amendmg  the  article  or  ex- 
pressly declaring  that  the  authority  thereby 
granted  was  taken  away,  since  no  provision  of 
the  Constitution,  nor  any  rule  of  law,  requires 
an  amendment  to  refer  to,  or  In  express  terms 
repeal,  any  particular  section  or  article,  and 
when   a  constitutional  amendment  unnustak- 


ably  revises  all  former  provisions  on  the  snb- 
ject  it  repeals  them,  particularly  when  declar- 
ing, as  does  article  22  by  section  2,  that  all  pro- 
visions of  the  Oonititatton  in  ccmflict  are  re- 
pealed. 

[Ed.  Note,:— For  other  caaes,  see  Intoxicating 
Liquors,  Cent        f  IS;  Dec  Dig.  «s3l3.] 

En  Bana  Certiorari  by  the  People,  on  the 
relation  of  George  A.  Carlson,  (Tovemor,  and 
others,  against  the  City  Council  of  the  City 
and  (bounty  of  Denver  and  others,  to  review 
the  issuance  of  a  Uqnor  license.  Cancella- 
tion of  license  directed. 

.Fred  Farrar,  Atty.  Geo.,  and  Norton  Mont- 
gomery, Asst.  Atty.  Gen.,  for  petitioners. 
James  A.  Marsh  and  George  Blcbmond, 
both  of  Denver,  for  r«q;>ondent  dty  of  Den- 
ver. Julian  H.  Moore,  of  Dwiver,  for  re- 
spondent Eocb.  Bamett  &  Campbell,  Hoi- 
sted U  Bitter,  Morris  &  Grant,  Thomaa  J. 
Dixon,  and  N.  Walter  Dixon,  all  of  Denver, 
amid  corlie. 

GABBERT,  O.  J.  At  the  general  electloD 
in  1914,  the  state  Constitution  was  amended 
as  follows: 

"Section  1.  The  ConBtituti<»i  of  the  state  of 
Colorado  shall  be  and  hereby  is  amended  by  add- 
ing thereto  a  new  article  to  be  numbered  and 
designated  as  'Article  XXII— Intoxicating  liq- 
uors,' which  said  amendment  is  in  words  and 
flgures  as  follows: 

"Article  XXII— Intoxicating  Liquora. 

"From  and  after  the  first  (1st)  dayof  Janoary, 
1916,  no  person,  association  or  corporaUon  shall, 
withm  ttUs  state,  manufacture  for  sale  or  gift 
any  intoxicating  liquors;  and  no  person,  asso- 
ciation or  corporation  shall  import  into  this 
state  any  intoxicating  liquors  for  sale  or  gift; 
and  no  person,  association  or  corporation  shall, 
within  this  state,  sell  or  keep  for  sale  any  in- 
toxicating liquors  or  offer  any  intoxicating  liq- 
uors for  sale,  barter  or  trade;  provided,  how- 
ever, that  the  handling  of  intoxicating  uquors 
for  medicinal  or  sacramental  purposes  may  be 
provided  for  by  statute. 

"Sec  2.  All  provisions  of  the  ConstitattoB  in 
conflict  herewith  are  hereby  repealed." 

Laws  of  1915,  166. 

Pursuant  to  artlde  20  of  the  state  Consti- 
tution, the  city  and  county  of  Daivert  sev- 
eral years  since,  adopted  a .  charts.  wUdi 
by  section  75  thereof  provided  that: 

"The  council  shall  by  ordinance  provide  for 
the  licensing,  taxing  and  regulating  of  Uqnor 
saloons,  dramshops  and  tipling  bouses,  and  the 
selling  or  giving  away  of  any  spirituous,  malt 
or  intoxicating  liquors  by  any  person  or  cor- 
poration within  the  city  and  county.  •  •  • 

The  Twentieth  General  Assembly  passed 
an  act  entitled  "Intoxicating  liquors"  (Iaws 
of  1915,  275)  which  provides: 

"Section  1.  Prohibition.— No  person,  associa- 
tion or  corporation  shall,  within  this  state,  man- 
ufacture for  sale  or  gift  any  intoxicating  liq- 
uors; and  no  i>er8on,  association  or  corpo ration 
shall  import  into  this  state  any  intoxicating  Hq* 
uors  for  sale  or  gift ;  and  no  person,  assodatioa 
or  corporation  shall,  within  tiiis  state,  sell  or 
keep  (or  sale  any  intoxicating  liquors  or  offer 
any  intoxicating  liquora  for  sale,  barter  or  trade. 
Provided,  however,  that  the  handling  of  intox- 
icating Hquors  for  medidnal  or  sacramental 
purposes  may  be  done  as  in  this  act  provided." 
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This  Is  followed  by  nmnerons  sections,  the 
object  of  which  ie  to  enforce  its  prorlddns. 
By  section  28  of  the  act  it  was  provided: 

"Act  in  Force.— This  act,  and  every  section 
thereof,  shall  become  operative  and  be  in  full 
force  and  effect  from  and  after  the  first  day  of 
January,  A.  D.  1916.  All  acta  and  parts  of  acts 
in  cosBict  with  this  act  are  liereby  repealed, 
said  repeals  to  become'  effective  from  ana  after 
January  Ist,  1916." 

On  the  18th  day  of  May,  1916,  the  electors 
of  the  city  and  county  of  Denver  adopted  an 
amendment  to  the  charter  of  tlut  municipal- 
ity whl<A  is  aa  follows : 

"Section  76a  (which,  in  the  1914  revised  edi- 
titm  of  the  charter,  is  to  be  known  as  99a) .  The 
council  shall,  by  ordinance,  provide  for  the  li- 
censing, taxing  and  regulating  of  druggists,  dis- 
tillers, brewers,  coufectionere,  grocerq,  delicates- 
sen venders,  clubs,  barbers,  masseurs,  rubbers, 
athletic  asso«aations,  and  any  other  persons,  as- 
sociations or  corporations,  who  are  now  engaged, 
or  who  may  hereafter  engage.  In  the  handhng, 
manufacture,  sale,  gift,  distribution,  disposition, 
transportation,  carriage,  transfer,  and  delivery 
of  any  intoxicating  liquors  wittiin  the  city  and 
county.   •   •   • " 

Then  follows  conditions  restricting  the  is- 
suance  of  licenses,  and  section  76a  (wUch,  in 
the  1914  revised  edition  of  the  charter  Is  to 
fie  known  as  100a)  designating  the  persons  by 
dass  to  whom  liquor  shall  not  be  sold  or 
given.  This  Is  followed  by  section  81  (being 
section  106  in  the  1914  revised  edition)  which 
provides,  in  substance,  that  the  existing  pro- 
visions of  the  charter  and  the  ordinances 
regulating  the  issuing  of  saloon  licenses  shall 
continue  in  force  and  effect  until  changed  as 
authorized,  and  that  in  no  case  shall  a  fee 
for  sn<^  license  exceed  the  sum  of  f 600  per 
annum. 

On  the  19th  day  of  July  following,  the  dty 
council  of  the  city  and  county  of  Denver,  as- 
suming to  act  nnder  and  by  virtue  of  the 
above  amendment  to  the  charter,  passed  and 
approved  an  ordinance,  numbered  76  of  the 
series  of  1016,  which  purported  to  amend  sec- 
tions 8  and  17  of  an  ordinance  numbered 
223,  series  of  1913,  entitled,  "Ah  ordinance 
to  license  and  regulate  the  sale,  barter,  and 
ez<Aange  or  other  disposition  for  profit  or 
gain,  of  any  malt,  vinous  or  spirituous  liq* 
nora  in  quantities  of  less  tlian  one  gallon," 
which  amendment  provided  tliat  the  commis- 
sioner at  finance,  acting  ex  officio  aa  excise 
cmnmissioner  of  the  dty  and  county  of  Den- 
ver, should  grant  licenses  for  the  sale  of 
malt,  vinous,  and  spirituous  liquors  upon  con- 
ditions therein  spedfled.  On  the  6th  day 
of  July,  1915,  the  commissioner  of  finance, 
actli^  in  his  capacity  as  excise  commission- 
er, issued  a  license  to  one  August  Eoch,  au- 
thorizing him  to  sell  intoxicating  liquors  at 
his  place  of  business,  6400  Gllpfn  street,  in 
the  dty  and  county  of  Denver,  for  a  period 
extending  beyond  January  1,  1916.  There- 
after the  people  of  the  state  of  Colorado,  on 
the  relation  of  His  Excellency,  Governor 
CarlsoUt  and  Attorney  General  Farrar,  In- 
atltnted  an  original  proceeding  in  certiorari 
against  the  dty  cooncU  of  the  city  and  coun- 
ty ot  Denver,  and  Clair  3.  Pitcher,  commis- 


sioner of  finance  and  ex  officio  excise  com- 
missioner of  that  munidpality,  and  August 
Eodi,  the  object  of  which  la  to  review  the 
proceeding  concerning  the  Issuance  of  a 
liquor  license  to  Koch.  The  petitton  recites 
the  fiicts  above  narrated,  and  also  alleges 
other  fttcts,  wbldi,  however,  it  Is  not  neces- 
sary to  set  out,  because  from  the  return  to 
the  writ,  whlcb  admits  the  Issuance  of  a  li- 
cense to  Koch  to  sell  Intoxicating  Uquor  be- 
yond the  1st  day  of  January,  1016,  it  Is  con- 
ceded by  counsel  tor  respondents,  by 'way  of 
demurrer  to  the  petition  and  motion  to  quash 
the  writ,  that  the  petltlw  presents  the  fol- 
lowing questions:  First,  under  article  20, 
is  the  sale  or  prohlUtlon  of  Intoxicating  liq- 
uors of  local  and  munldpal  concern  only? 
and,  second,  does  artide  22  apply  to  the 
whole  state,  w  Is  it  in  any  smse  quallfled  by 
article  20?  Although  counsel  on  behalf  of 
resp(Hidenta  claim  that  the  ultimate  questton 
is  (quoting  from  their  brleO,  "Does  artide 
22  of  the  Con8tlbiti<m  of  Golmado  {the  pro- 
hibition amoidment]  deny  to  the  dty  and 
county  of  Denver  the  power  to  locally  pro- 
hibit and  regulate  the  liquor  traffic  thereto- 
fore conferred  upon  Ukem,  as  we  dalm,  by 
the  amendment  to  secUon  6  of  artide  20  and 
the  diarter  amendment?"  this  presents  for 
conslderatlcni  the  question  of  wtwther  artide 
22  an>Ues  to  the  whole  state,  and  if  this  he 
determined  in  the  affiimatlre,  the  question  of 
whettier  the  control  of  the  sale  of  intoxicat- 
ing liquors  under  artide  20  ever  was  ezdn- 
slvely  a  matter  of  local  and  munldpal  con- 
oern  is  eliminated  and  need  not  be  deter- 
mined. Artide  20,  which  was  adt^ted  in 
1902,  provides,  Inter  alia,  secttott  4: 

"  •  *  •  The  people  of  the  city  and  coun^  of 
Denver  are  hereby  vested  with  and  they  shall  al- 
ways have  the  exclusive  power  in  the  making, 
altering,  revising  or  amending  thdr  charter?* 

Section  5: 

"The  ddzens  of  the  dty  and  county  of  Den- 
ver shall  have  the  exdudve  power  to  amend 
their  charter  or  to  adopt  a  new  charter,  or  to 
adopt  any  measure  aa  huelu  provided.  •  •  •  " 

Section  8: 

"Anything  in  the  Oonstitntion  of  this  state  in 
conflict  or  inconsistent  with  the  provisions  of 
this  amendment  is  hereby  declared  to  be  inap- 
plicable to  the  matters  and  things  by  this  amend- 
ment covered  and  provided  for." 

On  November  5,  1912,  section  6  of  article 
20  was  amended  (Session  Laws  of  1013,  669) 
which,  so  far  as  material,  as  we  gather  from 
the  brief  of  counsel  for  leq^ondents,  is  as 

follows : 

"The  people  of  each  dty  or  town  in  this  state, 
having  a  population  of  two  thousand  inhabitants 
as  determined  by  the  last  preceding  census  taken 
nnder  the  authority  oi  the  United  States, 
•  •  •  are  hereby  vested  with,  and  they  stiall 
always  have,  power  to  make,  amend,  add  to  or 
replace  the  charter  of  said  tity  or  town,  which 
shall  be  its  orfsnlc  law  and  extend  to  all  its  lo- 
cal and  municipal  matters. 

"Such  charter  and  the  ordinances  made  pur- 
suant thereto  in  such  matters  shall  supersede 
witbia  the  territorial  limits  and  other  jurisdic- 
tion of  said  city  or  town  any  law  of  the  state  in 
conflict  therewith.   •   •  • 

"From  and  after  the  certifying  to  and  filing 
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with  the  seeratary  of  state  of  a  cbarter  firamed  i 
and  approved  In  reasonable  conformity  with 
the  proviaions  of  this  article,  such  city  or  town, 
and  the  citizeos  thereof,  shall  have  the  powers 
set  out  in  sections  1,  4  and  6  of  this  article,  and 
all  other  powers  necessary,  requisite  or  proper 
for  the  sovemment  and  administration  of  ita  lo- 
cal and  municipal  matters.  *  «  • 

"It  is  the  intention  of  this  article  to  Ktant 
and  confirm  to  the  people  of  all  municipalities 
coming  within  its  provisions  the  full  right  of 
self-government  in  both  local  and  munidpu  mat- 
ters and  the  enumeration  herein  of  certain  pow- 
ers shall' not  be  construed  to  deny  to  such  aties 
and  towns,  and  to  the  i>eopte  thereof,  any  right 
or  power  essential  or  proper  to  the  full  exercise 
of  such  right. 

"The  statutes  of  the  state  of  Colorado,  so  far 
as  applicable,  shall  continue  to  apply  to  such  cit- 
and  towns,  except  in  so  tar  as  superseded  by 
the  charters  of  such  cities  and  towns  or  by  ordi- 
nance passed  pursuant  to  such  charters.  All 
provisions  of  the  charters  of  the  titj  and  county 
of  Denver,  *  *  *  as  heretofore  certified  to 
and  filed,  with  the  secretary  of  state,  •  *  • 
which  provisions  are  not  in  conflict  wiUi  this  ar^ 
tide,  *  *  *  are  hereby  ratified,  affirmed  and 
validated  as  of  their  date.  *  *  *  The  provi- 
sions of  this  section  6  shall  apply  to  the  dty  and 
county  of  Denver." 

By  virtue  <^  article  20,  and  the  amendment 
above  quoted,  counsel  for  respondents  con- 
tend that  because  this  court  decided  In  Huff- 
smith  V.  People,  8  Oolo.  175, 6  Paa  157, 64  Am. 
Rep.  550,  tbat  tbe  Legislature  of  Colorado 
had  the  power  and  authority  to  regulate  the 
liquor  traffic,  and  could  ddegate  this  power 
to  municipalities,  tuerefore,  by  article  20,  and 
tbe  amendment  thereto,  tbe  people  clothed  tbe 
municipality  of  the  city  and  county  of  Den- 
ver with  full,  absolute,  and  exduslve  power 
of  local  Belf-govemment,  which  included  the 
right  to  regulate  the  liquor  traffic  within  its 
boundaries.  It  will  not  be,  and  is  not,  claim- 
ed that  the  people.  In  whom  is  vested  the 
exclusive  authority  to  amend  the  Constitu- 
tion, have  not  tbe  power  to  take  away  from 
the  city  and  county  of  Denver  the  authority 
to  regulate  the  liquor  traffic  within  Its  bound- 
aries, ev^  If  It  be  conceded  tbat  such  au- 
thorlt7  was  ever  conferred  upon  It.  Section 
2,  art  2,  of  the  Constitution  provldee : 

"That  the  people  of  this  state  have  the  sole 
and  exdusive  right  of  governing  themsdves,  as 
a  free,  sovereign  and  independent  state;  and 
to  idter  and  abolish  their  Constitution  and  form 
of  government  whenever  they  may  deem  it  neces- 
sary to  thdr  safety  and  nappmess.  Provided, 
such  change  be  not  repugnant  to  the  Constitu- 
tion of  the  United  States." 

[1,2]  But  counsel  for  respondoita  contend 
tbat  because  article  20,  and  the  amendment 
thereto,  constituted  a  part  of  the  Constitu- 
tion when  the  prohibition  amendment  was 
proposed  and  adopted,  therefore  it  was  not 
the  intention  to  thereby  deprive  the  dty  and 
county  of  Denver  of  Its  authority  under  arti- 
cle 20  to  regulate  the  liquor  traffic  within  its 
territorial  limits,  because  In  tbe  prohibition 
article  there  Is  no  express  and  specific  provi- 
sion depriving  It  of  such  authority.  The 
intent  of  a  constitutional  provision  must  be 
determined  from  Its  words,  and  its  words  are 
to  be  understood  In  tbe  sense  they  are  gener> 
ally  used  (Ogden  t.  Sanders,  12  Wheat  214 


[332]  6  L.  Ed.  606),  so  tbat  every  word  em- 
ployed is  to  be  given  Its  plain  and  obvious 
meaning;  and  it  must  be  assumed  tbat  the 
people.  In  framing  and  adopting  a  constita- 
tional  provision,  read  it  with  tbe  help  of  com- 
mon sense,  and  It  wUI  not  be  presumed  that 
they  Intended  It  should  contain  a  bidden 
meaning.  1  Story  on  tbe  Constitution,  S  45L 
In  other  words,  in  construing  a  constitatlonal 
provision,  for  the  purpose  of  ascertaining  the 
intent  of  the  people  in  adopting  It  when  its 
language  is  ezpUdt,  the  courts  are  bound  to 
seek  for  the  Intention  In  the  words  of  tbe  pro- 
vision itself,  and  they  are  not  to  suppose  or 
hold  that  the  people  Intended  anything  differ- 
ent from  what  the  meaning  of  the  language 
employed  Imports.  Tested  by  these  plain  and 
simple  rules,  it  Is  obvious  tbat  article  22  was 
intended,  to  api^  to  the  whole  state,  and 
that  it  means  just  what  Its  language  imports 
in  this  respect — nothing  more  and  nothing 
less.  Schwartz  v.  People,  46  Colo.  239,  104 
Pac.  92.  It  recites  that  from  and  after  the 
1st  day  of  January,  1916,  "  •  •  •  no  per- 
son, •  •  •  sbfOl,  within  this  state,  manu- 
facture for  sale  or  gift  any  intoxicating  liq- 
uors ;  and  no  i>er8on,  *  •  *  shall  Import 
Into  this  state  any  intoxicating  Uqoors  for 
sale  or  gift ;  and  no  person,  •  •  •  shall, 
witbin  this  state,  sell  or  keep  for  sale  any 
Intoxicating  liquors  or  ofFer  any  Intoxicating 
liquors  for  sale,  barter  or  trade,  •  • 
with  the  exception  tbat  the  handling  of  Uft 
uons  for  medicinal  or  sacramental  purposes 
may  be  ^vlded  for  hf  statnta  By  unploy- 
ing  tbe  word  "state"  In  eacb  liutanire.  It  In- 
cludes tbe  entire  state^  and  not  a  iMUt.  If 
it  was  the  intention  tbat  tbe  city  and  ooontr 
of  Denver  should  be  exempt  from  Its  opentr 
tlon,  words  to  tbat  ^eet  wonld  bare  been 
employed.  In  order  to  conclude  that  tbe  dty 
and  county  of  Denver  is  not  bound  by  Its  pro- 
visions, it  would  be  necessary  to  read  into  the 
artide  apt  words,  from  which  It  moeared 
that  It  was  not  induded,  or  that  tbe  inhibi- 
tions, with  respect  to  the  Uonor  tralBi^  did 
not  apply  to  It  To  do  so,  when  Oke  lansnafe 
Is  dear  and  explicit  that  no  person  from  and 
after  tbe  lot  day  of  Jannair,  m6»  diall 
manufacture  or  Import,  for  sale  or  gift,  or 
from  and  after  tbat  date  shall  sell,  or  keep 
for  sale  or  offer  for  sale,  any  intoxtcatfng 
liquors  witliin  this  state  would  be  to  Ignors 
the  plain  language  of  the  article  and  bg  jo- 
dldal  construction  frame  and  adopt  a  cimsti- 
tutlonal  provision  for  tbe  people.  Instead  of 
construing  the  one  they  adopted.  Our  fono 
tlons  are  Judicial,  not  legislative.  When  t 
constitutional  provision  Is  expressed  in  un- 
ambiguous terms,  when  tbe  sense  Is  mani- 
fest, there  can  be  no  reason  not  to  adopt  tbe 
sense  which  It  naturally  presents.  To  do 
otherwise,  in  order  to  restrain  it,  is  to  duds 
it 

[J]  Certain  of  counsel,  amid  curte,  who 
also  contend  that  article  22  does  not  apply  to 
tbe  dty  and  county  of  Doiver,  baae  their 
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arsnment  apoa  somewhat  dUfei%nt  lines  from 
those  considered.  Tbeir  premise  la  that  by 
article  20,  the  people  of  the  city  and  county 
of  Denver  were,  as  to  all  local  and  municipal 
matters^  freed  from  the  provisions  of  the 
Constitution  In  force  when  It  was  adopted, 
or  coming  Into  force  thereafter.  In  conflict  or 
Inconsistent  with  it,  until  by  constitutional 
amendment  It  was  otherwise  provided,  which 
has  not  been  accomplished  by  the  mode  por- 
sued.  In  support  of  this  proposition,  they 
contend  that  by  article  20,  and  the  amend- 
ment thereto,  it  is  established  beyond  ques- 
tion that  the  sale  or  the  prohibition  of  the 
sate  of  intoxicatii^  liquors  In  that  municipal- 
ity is  purely  a  local  matter,  the  absolute 
control  of  which  was  vested  In  the  city  and 
county  of  Denver,  and  that,  as  section  8 
of  article  20.  provides,  "Anything  in  the 
Constitution  of  tlila  state  In  conflict  or 
Inconsistent  with  the  provisions  of  this 
amendment  Is  hereby  declared  to  be  inap* 
plicable  to  the  matters  and  things  by  this 
amendment  covered  and  provided  for,"  which 
it  la  claimed  refers  not  merely  to  the  Consti- 
tution as  it  existed  when  the  provision  was 
adf^ted,  but  to  the  Constitution  as  it  exists 
whenever  that  provision  is  read  In  connec- 
tion with  any  future  amendment  inconsistent 
with  or  inapplicable  to  the  grant  made  by 
artlele  20,  therefore  the  people  of  the  state 
could  not  take  away  that  authority  by  a  oon- 
■tdtutional  amendment,  except  by  expressly 
amending  article  20,  or  expressly  declaring 
that  the  anthcfflty  thereby  granted  was  taken 
away. 

In  (KMUBiderii^  these  propositions,  it  may  be 
conceded,  without  so  deciding,  that  counsel 
are  correct  In  assuming  that  by  arti<de  20, 
and  tiie  amendment  thereto,  the  city  and 
county  of  Denver  was  vested  with  authority 
to  control  the  liquor  traffic  wlUiln  its  terrl- 
toeinl  limits,  nevertheless,  the  vital  question 
Is,  Has  It  been  deprived  of  that  authority  by 
the  adoption  of  article  22?  That  such  was 
tbe  Intent  Is  manifest  ttom  the  unequivocal 
and  plain  language  of  that  artlide,  although 
it  does  not  qiwciflcally  refer  to  article  20, 
and  the  question  to  determine,  and  argued 
bj  counsel  whose  brief  we  are  considering, 
ifl.  Have  the  people  failed  to  make  their  Intent 
^ectlve  by  fidllng  In  article  22  to  refer  to 
article  20,  or  In  not  adopting  the  former  as 
an  amendment  to  the  latter,  or  in  not  ex- 
pressly declaring  in  article  22  that  its  pro- 
vlalons  repeal  all  authority  conferred  upon 
municipalities  organized  under  article  20 
to  control  the  liquor  traffic  within  their  bound- 
arles?  Each  provision  of  a  Constitution 
should  be  read  In  connection  with  all  others, 
Irrespective  of  the  date  they  were  adopted, 
but  whether  an  amendment  is  modified  or 
limited  by  what  precedes  depends  upon  Its 
language,  or  whether  it  modifies,  changes, 
or  repeals  preceding  provisions.  Thus  testing 
articles  20  and  22,  it  is  clear  beyond  question 
tbat  Becti<m  8  of  artlde  20  does  not  apply  to 


article  22.  The  latter  Is  complete  within  it- 
self on  the  subject  of  Intoxicating  liquors. 
There  Is  no  provision  of  tbe  Constitution, 
nor  rule  of  law,  which  requires  an  amend- 
ment to  refer  to,  or  in  express  terms  repeal, 
any  particular  section  or  article;  and,  when 
such  amendment  unmistakably  revises  all 
former  provisions  on  the  subject  It  embraces, 
and  is  evidently  Intended  as  a  substitute  for 
them,  although  It  contains  no  express  words 
to  that  effect,  It  operates  as  a  repeal  of  the 
former  on  the  same  subject,  and  particularly 
Is  this  true  when  tbe  amendment,  as  does 
article  22,  by  section  2,  declares,  "All  provi- 
sions of  the  Constitution  in  conflict  herewith 
are  hereby  repealed."  The  amendment  of  a 
state  Constitution  Is  an  exertion  of  the 
sovereign  power  of  the  people  to  give  to  their 
express  will  tbe  force  of  a  law  supreme  over 
every  person  and  everything  In  tbe  state,  so 
long  as  it  does  not  conflict  with  the  federal 
Constitution,  and  It  supplants  all  other  con- 
stitutional provisions,  laws,  and  rules  incon- 
sistent with  it  Gillespie  v.  Ughtfoot,  103 
Tex.  869, 127  S.  W.  799;  People  v.  Cassiday, 
SO  Colo.  608, 117  Pac.  SQ7.  In  construing  the 
effect  of  an  amendment  to  a  constitution  it 
was  said  In  People  t.  MetE,  103  N.  T.  149, 
86  N.  E.  1070,  24  L.  R.  A.  (N.  S.)  201,  and 
quoted  with  approval  In  the  Cassiday  Case, 
supra: 

"In  conBtruiug  a  constitution,  all  its  provi- 
sions relating  directly  or  indirectly  to  tlie  same 
subject  must  be  read  together,  and  an;  amend- 
ment in  conflict  with  prior  provisions  must  con- 
trol, as  it  is  the  latest  expression  of  the  people. 
*  *  *  Tbe  presumption  is  that  the  people,  in 
exercising  their  supreme  power,  did  not  do  a 
vain  act,  but  efiEected  a  definite  purpose.  *  •  • 
Every  provision  of  the  Conetitubon  as  It  was 
before  it  was  amended,  which  so  conflicts  with 
the  amendment  that  it  cannot  be  fairly  harmo- 
nized therewith,  necessarily  yields  thereto,  bat 
only  to  tbe  extent  necessan  to  make  the  amoul- 
ment  reasonably  effective." 

That  whtdi  Is  necessarily  Implied  by  a 
constitutional  provision  Is  as  ^ectlva  as 
though  written  therein,  and  when  by  article 
22  It  was  declared  tbat  tbe  manufacture  for 
sale  or  gift  or  tbe  Imputation  or  tbe  keeping 
OT  offierlng  fbr  sale  for  these  purposes  of 
Intoxicating  liquors  within  the  state  from 
and  after  a  si>ecifled  date,  with  the  exception 
that  for  named  uses  the  handling  of  such 
UquoTS  might  be  provided  by  statute,  zAA 
expressly  r^>ealed  all  constitutional  provl- 
^na  In  conflict  with  the  article.  It  is  neces- 
sarily Implied  tbat  Its  inhibitions  apply  to  tiie 
whole  state,  and  that  the  article  supplants 
every  other  constltutimial  provision  and 
every  law  in  the  state,  and  every  municipal 
regulation  and  charter  provlaion  Inconsistent 
with  it,  from  and  after  the  date  it  takes 
effect. 

Our  conclusion  Is  that  Denver  Is  not 
exempt  from  the  provisions  of  article  22, 
and  hence  the  license  Issued  to  respondent 
Eoch,  in  so  far  as  it  authorizes  bim  to  sell 
liquors  on  and  after  January  1,  1916,  Is  a 
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nuUl^.  The  official  respondoitB  are  t2iere* 
fore  directed  to  cancel  such  Uceue  accord- 
ingly. 

(80  Colo,  m) 

NAPIEB  T.  JOHN  V.  FABWEUi  CO. 

(No.  8311.) 

(Supreme  Court  of  Colorado.    Dec.  fi.  1915.) 

1.  Pleading  «=»369  —  BuonoN  BrrvuN 
Causes  or  Action. 

In  an  action  for  the  price  of  goods  sold, 
where  the  complaint  in  its  second  paragraph  al- 
leged that,  on  a  running  account  between  Oc- 
tober 25,  1906,  and  December  31.  1010,  there 
was  a  balance  of  $792  due  piaintiff,  and  in  its 
fourth  paragraph  that  in  November,  1909,  the 
plaintiff  agreed  to  allow  defendant  full  discount 
on  bills  for  goods  sold  and  to  be  sold  to  Iiim, 
in  consideration  of  which  defendant  would  pay 
interest  at  7  per  cent  on  all  overdue  bills,  and 
in  paragraph  3  that  on  September  14,  1893,  de- 
fendant, in  writing,  agreed  to  pay  interest  at  7 
per  cent  on  bills  not  paid  at  maturity,  and  set- 
tled all  accounts  for  goods  sold  made  prior  to 
October  2S,  1906,  the  only  cause  of  action  was 
that  set  out  in  the  second  and  fourth  para- 
graphs, the  third  paragraph  having  no  bearing 
thereon,  so  that  plaintiff  was  not  reaalred  to 
elect  cm  which  cause  of  action  he  would  proceed. 

[Kd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1199-1209;  Dec.  Dig.  ®=>36a] 

2.  Appeai.  and  Ebsob  ^=3233— Aduibsion  or 
Btidkrcb— ScoPB  or  Objection. 

In  an  action  for  goods  sold,  the  admission  of 
an  agreemrat,  described  in  a  paragraph  of  the 
complaint,  not  bearing  on  the  cause  of  action, 
attached  to  a  detiosition  of  a  witness  for  plain- 
tiff takoi  on  written  intern^atories  8  and  0, 
asking  witness  to  state  whether  defendant,  on 
September  14,  1893.  made  any  written  financial 
statement  to  plaintiff  as  a  basis  of  credit,  and, 
if  answering  the  previous  Intem^atory  affirma- 
tively, to  attach  such  written  statement  to  the 
deposition,  might  be  questioned  on  objection  to 
interK«atories  8,  10.  12  and  13,  and  the  evi- 
dence Bought  to  be  introduced  thereby,  since  the 
court's  boiding,  in  overruling  the  objection  that 
the  jury  might  consider  the  two  agreements,  was 
a  determination  that  they  were  admissible,  so 
that  there  was  no  necesmty  for  further  objec- 
tion. 

[Ed.  Note.— F<n>  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «»233.] 

3.  Sales  ^=>358  — AcnoN  fob  PiiOB  — Evi- 
dence—Supebseded  CONTBAOT. 

In  such  action  a  superseded  contract  be- 
tween the  parties  was  inaamissible.  , 

[Ed.  Note.— For  oth«r  cases,  see  Sales,  Cent 
Dig.  K  1049-1055;  Doa  Dig.  «=»358.] 

4.  INTEBEST  «S966  —  COVPUTATION  —  "DIS- 
COUNT." 

In  an  action  for  the  price  of  goods  sold, 
where  the  plaintiff  had  agreed  to  allow  defend- 
ant full  discount  on  hills  for  goods  sold  upon 
defendant's  payment  of  interest  on  all  other  dae- 
bills,  it  was  iitnproper  to  compute  the  inters 
on  overdue  bills  before  the  discount  was  al- 
lowed, since  a  "discount"  Is  an  abatement  from 
the  face  of  the  account,  and  the  remainder  is 
the  actual  purchase  price  of  the  goods  charged 
in  the  account,  so  that  a  buyer  entitled  to  dis- 
counts never  owes  the  face  of  the  bills. 

(Ed.  Note.— For  other  cases,  see  Interest 
Cent  Dig.  §§  90,  129;  Dea  Dig.  ®=>66. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Discount] 

Error  .to  District  Court,  City  and  OonntT 
of  Denver;  <ieo.  W.  Allen,  Judge. 


Suit  by  Uie  Jobn  T.  Farwell  Compeiv 
against  B.  T.  Napto*.  Judgment  for  plaintiff, 

and  defendant  brings  error.  Reversed. 

Henry  B.  Babb,  of  Denver,  for  plaintiff  In 
error.  Dana  &  Blount,  of  Denver,  for  de- 
fendant In  error. 

TELLER,  J.  The  defendant  In  error 
brought  suit  against  the  plaintiff  In  error  to 
recover  a  balance  on  an  account  fbr  merchan- 
dise sold  and  delivered,  nie  complaint  In 
the  second  paragraph  alleges  that  on  a  run- 
ning account  between  October  25,  1906,  and 
December  31,  1910,  there  was  a  balance  of 
1791.59  due  the  plaintiff.  In  the  third  para- 
graph it  Is  alleged  that  the  defendant,  on 
September  14,  1893,  In  writing,  agreed  to 
pay  Interest  at  7  per  cent,  per  annum  on  all 
bills  not  paid  at  maturity,  and — 
"that  defendant  fully  paid  and  settled  all  of 
said  accounts  due  plaintiff  for  goods  sold  to  de- 
fendant by  plaintiff  prior  to  October  25,  1906." 

In  the  fourth  paragraph  It  Is  alleged  that 
the  parties  entered  into  an  agreement  in  No- 
vember, 1909,  by  which  idalntiff  agreed  to 
allow  defendant  full  discount  on  bills  fbr 
goods  theretofore  sold,  and  thereafter  to  be 
sold,  to  him,  and  in  consideration  thereof  the 
defendant  was  to  pay  interest  at  7  per  cent 
per  annum  on  all  overdue  bills  for  the  goods 
theretofOTe  sold,  and  tb«*eafter  to  be  sold, 
to  blm.  It  Is  further  alleged  that  there  was 
Interest  due  under  said  agreem^t,  on  Fdh 
ruary  22,  1911,  the  date  of  defendant's  last 
payment  on  account,  to  the  amount  $936.39, 
and  that  the  discounts  to  which  defendant 
was  entitled  amounted  to  $957.70  on  said 
date.  On  trial  to  a  Jury  a  verdict  was  re- 
turned in  favor  of  the  i^lntlff  for  $770.28, 
and  Judgment  was  entered  accordingly. 

[1]  The  defendant  seasonably  moved  for 
an  order,  compelling  the  plaintiff  to  elect  on 
which  one  of  the  three  causes  of  actlrai  In 
the  so-called  "first  cause  of  action"  it  would 
proceed,  which  motion  was  denied.  Hiat 
ruling  is  assigned  as  error,  nie  amount 
dalmed,  and  recovered,  consists  of  the  bal- 
ance on  account  set  out  In  the  second  para- 
graph, less  the  amount  of  the  excess  of  the 
discounts  allowed  over  the  interest  c^iged. 
In  accordance  with  the  agre^ent  alleged  in 
the  fourth  paragraph.  The  second  and  fourth 
paragraphs  together  set  out  a  cause  of  ac- 
tUm.  The  purpose  of  the  third  paragraph 
is  not  apparent  It  has  no  bearing  upon  the 
cause  of  action  as  allied  tn  the  othgr  para- 
graphs.  It  does  not  allege  any  fact&  consti- 
tuting a  cause  of  action;  and,  since  there 
Is  but  one  cause  of  action  set  out  in  the 
comi^lnt,  there  was  no  error  In  overruling 
the  motion  to  require  plaintiff  to  elect 

[2, 3]  It  is  also  urged  that  the  trial  court 
erred  In  admitting  In  evidence  the  agreement 
of  September  14, 1883.  described  in  paragraidi 
8,  by  which  plalntlfl  agreed  .to  pay  interest 
on  overdue  bills.    Hiat  agreement  was  at- 
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tached  to  a  deposltioii  of  a  witness  for  plain* 
tiff,  taken  on  written  Interrogatories.  De- 
fendant's counsel  filed  objections  to  Inter- 
rogatories 8,  10,  11,  12,  and  13,  "and  the 
evidence  souglit  to  be  adduced  thereby."  on 
the  ground  such  evidence  was  Inunaterial, 
irrelevant,  and  incompetent,  and,  fiirtber, 
because  it  was  alleged  in  the  complaint  that 
full  payment  had  been  ma^  for  all  goods 
sold  prior  to  October  26,  19d6,  and  that  a 
new  contract  had  been  entered  Into  In  No> 
Tonber,  1909.  Tbe  objection  was  overruled, 
and  exception  taken.  Interrogatorira  8  and 
9  were  as  follows: 

"8^  Yoa  may  state  whether  or  not  defendant, 
on  or  about  Septemt>er  14,  1893,  made  any  writ- 
ten financial  etatement  to  plaintiS  as  a  basis 
ot  credit 

"9.  If  you  have  answered  the  last  interroga- 
tory in  the  affinnative,  you  may  attach  sudi 
written  statonent  to  your  deposition,  marked  as 
•Exhibit  A.' 

TbB  other  Intenogatorin  covered  by.  the 
objection  referred  to  the  effect  of  the  state- 
ment and  the  promises  therein  <m  the  wttxsOf 
sion  <tt  credit 

Defendant  In  error  contends  that  tbe  ao* 
tlon  of  the  court  In  admitting  the  paper  In 
evidence  cannot  be  questioned  here,  because 
the  objection  did  not  cover  Interrogatory  9, 
and  because,  further,  when  BzUblt  A  was 
formally  offered  In  evldoic^  no  objecthm  was 
made.  Hie  omtrBct  alleged  In  paragraph  4  to 
bsYB  bem  made  in  November,  1909,  appears  by 
the  noord  ta>  have  been  oral,  and  was  clearly  a 
new  agreement,  whldi  superseded  the  agree- 
ment ot  1893.  There  Is  a  cooiUct  of  evidence 
as  to  the  rate  of  Interest  to  be  paid  under 
this  agreonent,  the  defendant  in  error  claim* 
ing  it  was  7  per  cmt,  and  the  plaintiff  in 
error  that  It  was  but  6  per  oent^  and  that  was 
to  be  on  the  principal  of  notes  wIiidL  be  was 
to  aead  tot  balances  due  from  tbne  to  time. 
It  la  evident,  tfaei-efore,  thi^  the  old  written 
agreanoit  to  pay  7  per  c«it.  on  balances  due 
may  have  had  considerable  weight  with  the 
Jury  in  determining  this  controverted  ques- 
titm.  Hie  old  contract,  having  been  super- 
seded, was  not  admissible,  if  propor  objection 
was  made  to  it  Hie  objection  to  the  inter- 
rogatories indnded  the  evidence  souj^t  to 
be  adduced  by  Uiem,  and  Interrogatory  8 
eon^t  to  show  the  fitct  that  a  statement  had 
been  made  in  188S  to  pay  Intwest  on  balances 


doe.  Interrogatory  9  was  not  a  question,  but 
a  direction  to  the  deponent  to  attach  the  in- 
strument as  an  tthiblt,  and  such  a  direction 
is  frequently  included  in  a  question  concern- 
ing a  written  instrument  ^e  question  as 
to  the  materiality  and  r^evancy  ef  the  paper 
was  in  fact  determined  wh^  the  objection 
was  overruled,  since  tiiere  «onld  be  no  ground 
for  evidence  of  the  eiistaioe  of  the  instru- 
ment, in  this  case,  unlesa  It  was  to  be  used 
as  evidence.  Hie  court,  in  overmllng  the 
obJectt<m,  held  that  the  Jury  should  be  allow- 
ed to  ctmslder  the  two  agreements  and  deter^ 
mine  tlielr  status:  was  a  determination 
that  the  paper  was  admissible,  and  there  was, 
aftra  this  ruling,  no  reason  for  the  defend- 
ant's maklns  further  objection  to  the  admis- 
don  of  the  statouent  We  are  of  the  opinion 
that  the  assignment  of  error  on  that  ruling 
is  well  taken. 

(4]  It  is  further  contended  that  there 
was  an  improper  method  adopted  In  ascer- 
taining the  amount  due  ididutifl  under  the 
agreement  ttf  NoTraober,  1909,  in  that  the 
interest  was  computed  on  overdue  bills  be- 
fore the  discount  was  allowed.  Frcmi  the 
testimony  oi  M<<:&irthy,  bookke^ier  fer  de- 
fttidant  In  error.  It  appears  ttiat  the  amount 
due  was  thus  computed.  Obuiosel  tot  defend- 
ant In  error  insist  that  it  Is  immaterial 
whether  the  Interest  be  cmnputed  on  the  face 
of  the  bills,  and  the  discount  deducted  from 
Uie  amount^  or  the  discount  Iw  deducted  be- 
fore the  interest  computed.  Hils  dearly 
Is  not  the  case.  Discount  is  an  abetment 
from  the  face  of  the  account,  and  the  remain- 
der is  the  actual  pnrdiase  price  of  the  goods 
diarged  in  the  account  A  purchaser  en- 
titled to  dlscounto  never  owes  the  face  of  the 
bills.  To  compote  the  interest  on  the  account 
before  discount  Is  to  charge  interest  on  a 
part  of  the  account  whldi  It  has  beat  agreed 
the  purcbaser  Is  not  to  pay,  and  hence  never 
owed.  His  d^t  is  the  net  of  the  bills  after 
ttie  aareed  discount  has  bera  deducted,  and 
up<»L  that  al(me  Is  he  to  be  charged  interest 
under  the  agreemoit  in  question. 

For  this  error  Ui  the  method  of  determin- 
ing the  balance  due  idalnttf^  if  anything  was 
due,  and  the  fnrOier  error  In  admitting  in 
evidence  BxliUiit  A,  the  Judgment  is  revised. 

OABBOBT,  a  J.,  and  BSUj,  3^  concur. 
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WHXTB  ct  aL  r.  TOWN  OF  ABTADA. 
(No.  8369.) 
(Supreme  Coart  <tf  CJolorado.   Det  8,  IMS.) 

L  HlOHWATB  «=>29— Estabushioehi^-Stat- 
UTE. 

Under  Rer.  St  1908,  i  5850.  providing 
that,  upon  presentation  to  the  board  of  count; 
commissioners  of  any  county  of  a  petition  for  a 
hif^bway,  signed  by  all  owners  of  all  land  through 
which  the  road  ie  to  be  laid  out,  giving  the  right 
of  way  through  the  lands,  and  accompanied  by 
a  plat  of  the  road,  it  shall  be  the  duty  of  the 
board  to  declare  the  same  a  public  highway, 
where  one  of  the  owners  through  which  a  pro- 
poned highway  was  to  pass  did  not  sign  the 
petition  therefor,  the  highway  was  not  estab- 
lished, although  the  board  approved  the  peti- 
tion and  declared  ita  establishment,  as  the  board 
was  without  authority,  under  ttu  statute,  to 
declare  a  highway. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.      47-59;  Dec  Dig.  «=>29.] 

2.  HlQHWATS  C=J  11  E6TABIJBHMEWT>— StAT- 
UTB. 

The  board  was  likewise  onaotborized  to  de- 
clare a  public  highway  over  <»iljr  part  of  the 
road  petitioned  for. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Gent  Dig.  H  27,  137-140;  Dec  Dig.  «=>44.] 

8.  HlQHWATS  «=>66  —  EsTABLisHUBNT  —  Es- 
toppel OF  Abuttino  Owhebs  to  Demt. 
Where,  on' petition  of  all  but  one  landown- 
er affected  that  a  highway  00  feet  wide  be  de- 
clared, the  board  of  county  commissioners  de- 
clared a  shorter  highway  to  exist,  but  the  way 
as  actually  fenced  was  only  SO  feet  wide,  and 
the  township  which  was  subsequently  formed 
never  claimed  beyond  the  60-foot  point  the  role 
that  one  accepting  and  obtaining  the  fruits  of 
a  void  judgment  u  estopped  from  assafUng  the 
judgment  itself  had  no  application  to  preclude 
the  owners  of  property  abutting  on  the  high- 
way, who  had  used  the  road  and  acquiesced 
therein,  but  had  always  claimed  up  to  the  fence, 
from  claiming  that  their  property  included  the 
icefoot  strip  between  the  petitioned  66-foot  bor- 
der of  the  highway,  and  the  GO-foot  border  as  it 
was  actually  fenced,  though  if  the  parties  had 
claimed  the  60  feet  actually  covered  by  the  high- 
way, such  rule  of  estoppel  would  have  been  ap- 
plicable. 

[fid.  Note.— For  other  cases,  see  Highways, 
Gent  Dig.  SS  222-224 ;  Dec  Dig.  ®=>e6 J 

4.  Limitation  of  Actions  ®=s>44— Hiohwatb 
—  KiQUT  OF  Abuttino  Ownbb  — Assebtion 
OF  Title. 

Where  a  petition  to  the  board  of  county 
commissioners  for  the  establishment  of  a  high- 
way was  not  signed  by  one  of  the  landowners 
affected,  so  that  the  implied  condition  of  the 
grant  of  rights  of  way  by  the  signing  owners 
that  all  should  sign  was  unfulfilled,  the  board 
nevertheless  dedaxinr  that  the  highway  existed 
to  a  width  of  60  feet,  and  a  road  actually  60  feet 
wide  being  fenced,  some  petitioners  and  the  suc- 
cessors in  title  of  others  thereafter  suing  to  re- 
strain the  town's  interference  with  the  10-foot 
strip  between  th«  road  as  actually  fenced  and 
used  and  their  nnconsummated  grant  of  a  right 
of  way,  the  statute  of  limitations  was  not  in- 
volved to  bar  petitioners'  claim  to  the  land; 
which  was  not  based  upon  an  easement,  pre- 
scription, or  adverse  possession. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  ^Gent  Dig.  H  220-230,  232;  Dec 
Dig.  «=a44.] 

5.  HlOHWATB  ®=>66— ESTABLIsmnENT—SOtt- 
TZT — KfFE  ct  . 

Where  all  but  one  of  the  landowners  affect- 
ed petitioned  for  the  establishment  of  a  high- 


way 60  feet  wide,  the  county  commissionera 
declaring  the  described  land  to  be  a  highway, 
but  actually  fencing  it  only  50  feet  wide,  the 
board  thereafter  authorizing  the  county  survey- 
or to  survey  the  road,  which  he  did.  defining 
it  as  60  feet  wide  and  Sling  report  to  that  effect 
with  the  commissioners,  which  was  dais  adopt- 
ed, such  survey  and  report  of  the  highway  as 
being  60  feet  wide,  not  followed  by  any  act  of 
possession  beyond  the  fence  by  the  county  or  its 
successor,  defendant  township,  could  not  defeat 
the  action  of  plaintiff  petitioners  for  the  high- 
way and  their  successors  In  title  to  restrain  de- 
fendant town  from  interfering  with  the  strip  bt- 
tween  the  highway  as  tenceo  and  as  declared. 

[Ed.  Note— For  other  case&  see  Hichwan 
Geat  Dig.  K  222-224;  Dec  Dig.  «s>m 

Error  to  District  Court,  Jefferson  Connty; 

H.  S.  Class,  Judge. 

Suit  by  J.  F.  White  and  others  against  the 
Town  of  Arrada.  Judgment  for  defendant, 
and  plaintiffs  bring  error.  Reversed. 

Davis,  Whitney  &  MothersUl,  of  Denrer, 
for  plaintiffs  in  error.  George  B.  Campbell, 
of  Denver,  for  defendant  in  error. 

HILL,  J.  The  plaintiffs  In  error,  with 
lands  abutting  upon  the  south  side  of  Bal- 
aton avenue  in  the  town  of  Arrada*  a  miini<^ 
Ipal  oorporation,  bronght  this  suit  to  re- 
strain the  town  from  removing  the  cement 
sidewalk  which  they  had  built  in  front  of 
their  respective  properties  more  than  a  year 
before;  also,  to  restrain  the  town  from  build- 
ing, or  requiting  plaintiffs  to  build*  other  or 
new  sidewalks  some  distance  south  oC  Ou 
present  walks,  where  it  is  alleged  they  would 
be  on  lands  owned  by  the  plaintiffs.  A  de- 
murrer was  sustained  to  a  i>art  of  the  plain- 
tiffs' replication.  Thereafter  a  motion  for 
judgment  on  the  pteadlngs  In  taror  ot  the 
defendant  town  was  sustained  and  the  action 
dismissed.  The  parties  will  be  referred  to 
as  in  the  ooQrt  below. 

The  plaintiffs'  complaint  and  the  material 
allegations  In  Uielr  replication,  to  whidi  a 
demurrer  was  sustained,  and  which  require 
the  application  of  the  law  thereto,  dls<do8e: 
That  in  April,  1891  (which  was  prior  to  the 
Incorporation  of  the  defendant  town).  In  pur- 
suance of  the  ^roTlslons  of  secdcu  5860,  B. 
S.  1908,  a  petition  was  filed  with  the  board 
of  county  commissioners  of  Jefferson  coun- 
ty, praying  for  the  laying  oat  and  ope  Ding 
of  a  county  road  betweoi  two  and  three 
mUes  in  length,  in  sections  10,  IX,  and  12, 
Tp.  3  S.,  B.  69  W.,  as  in  the  petition  de- 
scribed to  be  60  feet  tn  widtli,  etc.  That 
this  proposed  road  Is  along  the  line  adjacent 
to  the  property  of  the  plaintiffs,  now  In  dis- 
pute. That  the  petition  was  signed  by  some 
of  them  and  by  the  predecessors  in  interest 
of  the  others.  That  it  was  not  signed  In 
any  manner  by  six  of  the  owners  of  lands 
through  which  the  road  was  to  be  laid  out 
That  the  names  of  five  owners  were  not  sign- 
ed by  them,  but  by  parties  who  claim  to  rep- 
resent them.  Tliat  the  county  commission- 
ers acted  favorably  on  the  p^tton,  and,  in 
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pnrsnance  of  the  authority  glreii  them  by 
the  above  sections,  passed  s  resolution,  de- 
claring a  county  road  along  the  Une  as  stat- 
ed in  the  petition,  with  the  exception  of  a 
strip  30  feet  wide  across  40  acres  owned  by 
a  Mrs.  Parmer,  which  was  spedflcally  omit- 
ted by  the  resolution ;  that  as  to  tbla  Quar- 
ter the  res(^atlou  states: 

**The  right  of  way  being  granted  for  said  road 
by  all  the  owners  of  the  lands  over  which  Baid 
road  is  souEht  to  be  located  with  -the  exception 
of  Mrs.  Farmer,  the  owner  of  N.  W.  14  of 
S.  E.  V&,  Sec  11,  Tp.  3  S.,  R.  68  W..  the  said 
road  is  hereby  located  with  the  exception  of  the 
30  feet  in  width  on  said  Farmer  land,  and  the 
■ame  Is  hereby  established  and  declared  a  county 
road,  undtT  tm  provisions  of  the  statutes,"  etc 

That  the  resolution  also  awarded  a  con- 
tract to  one  R.  6.  Qreea  for  fendiig  the 
road.  That  shortly  after  the  passage  of  the 
lesoliition.  Green  fenced  a  road  60  feet  wide 
along  the  line  described  In  the  petition,  but 
commenced  80  rods  east  of  the  point  where 
the  road  was  to  b^ln.  That  the  fence  along 
the  south  ^de  of  the  road  as  then  construct- 
ed marks  the  alleged  bonn&uy  line  Involved 
In  this  case.  That  the  tesux  was  paid  for 
by  the  county,  niat  since  the  road  was  ac- 
tually opened  and  fenced  In  1891  by  Green, 
It  has  been  00  teet  wide  and  no  mor^  except 
as  above  stated.  That  plalntlfls  and  their 
grantors  have  always  occupied,  used*  and 
Imiiroved  their  lands  up  to  the  fence  erected 
by  Green.  That  the  puhUc  has  never  used 
or  claimed  any  land  for  a  road  or  street 
except  that  Included  within  the  fences  erect- 
ed by  Green.  That  at  all  times  since  It  has 
been  cared  for,  repaired,  maintained,  and 
used  by  the  connty,  and  since  Its  incorpora- 
tion In  1904.  by  the  town,  within  the  50-foot 
space  between  the  fences,  and  has  thus  been 
recognized,  used,  and  treated  as  the  bound- 
ary by  the  municipal  authorities  having 
charge  of  It,  by  the  public,  and  by  the  plain- 
tiffs and  their  grantors,  and  that  the  plaln- 
tilFa  and  their  grantors  have,  during  said 
period  of  more  than  22  years,  erected  hous- 
es, planted  trees,  built  cement  sidewalks, 
and  otherwise  Improved  their  respective 
properties  abutting  upon  said  road,  relying 
npon  and  with  reference  to  the  boundaries 
of  the  road  as  so  marked  and  defined  by  the 
fences  theretofore  erected  under  the  author- 
ity of  the  board  of  county  commissioners. 
That  the  board  of  county  commissioners  of 
Jefferson  county  has  never  attempted  to 
diange  the  boundaries  of  the  road  as  so 
marked  and  defined.  That  since  Its  incor- 
poration, the  town  of  Arvada  never  attempt- 
ed to  change  said  boundaries  until  a  sliort 
time  before  the  commencement  of  this  ac- 
tion, when  it  attempted  to  widen  the  road 
to  00  feet  That  more  than  a  year  before 
the  commencement  of  this  action,  certain 
of  the  plaintiffs  built  cement  sidewalks  In 
trtmt  of  their  premises  adjacent  thereto, 
which  walks  were,  as  to  width  and  mate- 
rial, in  accordance  with  ordinance  of  the 
town  theretofore  adopted,  and  were  located 


with  reference  to  the  boundary  line  of  the 
street  in  accordance  with  such  ordinance, 
using  the  fence  erected  by  Green  as  the 
boundary  Une.  That  these  sidewalks  were 
put  In  with  the  knowledge  and  acquiescence 
of  the  town  authorities.  That  at  the  time 
the  town  put  in  crosswalks  across  streets 
intersecting  the  plaintiffs'  walks  and  in  line 
with  the  walks  wtdcSi  plalntifliB  hi^  con- 
structed* 

[1,2]  In  arriving  at  its  conclusion,  the 
the  court  seems  to'  have  proceeded  upon  the 
theory  that  the  original  petition  for  the  60- 
feet  road  was  sufficient  In  form  to  Justify 
the  action  of  the  board  of  county  commis- 
sioners, and  that  its  sufficiency  in  other  re- 
spects was  for  them  to  determine,  and  that 
it  would  not  be  gone  Into  by  the  courts 
many  years  thereafter.  This  petition  was 
under  a  statute  permitting  county  commls- 
sioners  to  declare  certain  lands  a  highway 
when  signed  by  all  of  the  owners  of  all  the 
lands  to  be  taken'  for  the  road.  Hie  diffi- 
culty is  not  with  the  court's  line  of  reason- 
ing, but  in  its  application  to  the  tecta,  which 
places  it  outside  of  the  cases  to  which  the 
learned  Jurist  refers.  The  resolution  of  the 
board,  which  attempts  to  declare  and  lay 
out  this  highway,  expi^ly  recognizes  the 
fact  that  the  petition  was  not  signed  by  sll 
the  owners  of  all  the  lands  to  be  included 
in  the  road.  Also,  it  did  not  purport  to 
grant  the  petition  prayed  for,  but  only  a 
part  of  it,  excepting  therefrom  a  strip  30 
feet  in  width  for  a  quarter  of  a  mile  in 
length.  It  also  discloses  on  its  face  that  it 
was  not  signed  by  five  of  the  owners  of  the 
lands  to  be  taken,  but  that  others  bad  signed 
for  them,  and  with  nothing  to  show  they 
were  poaiessed  with  this  authority.  Section 
6800,  B.  8.  lOOS,  reads: 

"Whenever  a  petition  shall  be  presented  to  the 
board  of  county  commissioners  of  any  county 
of  this  state  praying  for  a  public  highway,  and 
the  names  of  aU  the  owners  of  aD  the  land 
through  which  said  road  la  to  be  laid  ouL  shall 
be  signed  by  the  owners  thereof  to  said  peti- 
tion, giving  the  right  of  way  through  the  laode, 
and  accompanied  by  a  plat  of  the  road,  it  shall 
be  the  duty  of  the  board  of  county  commission- 
ers, if  in  their  opinion  the  public  good  requires 
it,  to  declare  the  same  a  public  highway,  and 
thereupon  the  plat  shall  be  filed  and  recorded 
and  the  said  road  ^ail  become  a  public  highway 
from  and  after  that  date." 

Eliminating  the  question  that  six  owners 
never  signed  the  petition  at  all«  and  no  one 
for  them,  the  record  of  the  board  stUl 
discloses  that  this  section  was  not  complied 
with,  for  which  reason  they  were  wlUiont 
authority,*  under  the  provisions  of  this  sec- 
tion, to  attempt  the  laying  out  and  opening 
of  a  part  of  the  highway.  There  are  many 
reasons  for  this.  The  proceedings  are  pure- 
ly statutory,  and  must  be  substantially  com- 
plied with.  The  statute  says  whenever  the 
names  of  ail  the  owners  of  all  the  lands 
shall  be  signed  by  the  owners  thereof  to 
said  petition  giving  the  right  of  way,  etc. 
Eliminating  the  question  of  the  names  of 
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those  wlgaed  by  others,  still  this  was  not 
done,  and  the  reaolotion  jk>  states.  If  they 
can  act  without  <xie,  aa  their  record  shows 
they  attempted,  then  they  could  act  without 
others.  There  would  he  no  dividing  line. 
The  section  also  says  *1t  shall  he  the  duty 
of  the  board  *  *  *  to  declare  the  same 
a  public  highway,"  etc.  This,  they  did  not 
do,  but  declared  only  a  part  of  it  to  be  socb. 
This,  the  statute  does  not  authorize.  Ellm- 
Inatbig  the  aUegations  that  the  names  of 
Ox  landowners  were  never  signed  at  all. 
and  assuming,  arguendo,  that  per  the  lapse 
of  a  long  period  of  tim^  courts  will  not  In- 
quire Into  that  questiont  especially  upon  be- 
half of  ttioee  who  have  signed  the  petition, 
their  record  still  discloses  that  the  board 
was  without  authority,  under  this  petition, 
to  do  what  it  attempted.  Thatcher  v.  Cris- 
man,  6  Cola  App.  40,  30  Paa  887 ;  Fifteenth 
Street  Inv.  Co.  t.  City  ft  County  of  Denver, 
147  Pac.  677. 

[S]  In  Denver  City  Irrigation  &  Water  Co. 
V.  Mlddaugh,  12  Cola  434,  21  Pac.  665,  13 
Am.  St.  Rep.  234,  it  Is  held  that  a  party 
accepting  and  obtaining  the  fruits  of  a  void 
Judgment  Is  estopped  from  assailing  the 
judgment  itself.  The  defendant  claims  the 
rule  Is  applicable  here.  Th6  pleadings  dis- 
close that  a  part  of  the  plaintiffs,  together 
with  the  predecessors  in  interest  of  the  oth- 
ers, aloi^  with  the  public  generally,  have  ac- 
cepted and  enjoyed  the  fruits  of  a  public 
highway  50  feet  In  width,  with  the  excep- 
tion of  a  fourth  of  a  mile,  which  was  thus 
fenced,  improved,  and  recognized  by  the 
county  until  the  Incorporation  of  the  town, 
and  thereafter  by  it,  a  total  period  of  22 
years.  Were  there  any  contention  over  this 
50  feet  as  covered  by  the  fence,  we  think 
the  court's  reasoning  would  be  sound,  and 
that  the  role  of  estoppel  would  be  applicable, 
but  the  allegations  of  the  plaintiffs  are  that 
none  of  the  petitioners  or  their  predecessors 
In  Interest  have  ever  recognized  any  right  of 
the  county  or  town  to  a  highway,  or  lands 
for  a  highway,  beyond  the  line  of  the  fence 
constructed  by  authority  of  the  county.  The 
signing  of  the  petition  by  a  landowner, 
agreeing  to  give  the  right  of  way  over  his 
land  under  this  section.  Is  not  an  absolute 
grant,  but  is  conditional,  one  of  the  condi- 
tions being  that  the  other  owners  of  all  the 
lands  to  be  taken  for  the  road  do  likewise. 
They  cannot  all  sign  at  once;  one  must 
sign  flrat  Other  conditions  are  that  if.  In 
the  opinion  of  the  board,  the  public  requires 
it,  then  they  declare  the  same  a  public  high- 
way, and  the  plat  be  filed,  eta  The  board's 
records  disclose  that  all  the  other  owners 
did  not  sign  the  petition,  and  the  board  did 
not  declare  It  a  public  highway  as  prayed, 
but  only  a  part  of  It,  for  which  reasons,  the 
cases  dted  upon  the  question  of  estoppel  ap- 
plicable to  county  roads  are  not  in  point, 
when  applied  to  the  lands  never  claimed  or 
taken  for  that  purpose  during  the  S2  years 
following  the  passage  of  the  resolution. 


Had  the  petillon  been  signed  by  all  the  land- 
owners and  the  board  granted  It  as  prayed, 
then,  eliminating  the  question  of  time,  and 
no  acquiescence  or  recognition  in  a  00-foot 
road  and  the  fencing,  constructing  and  ac- 
quiescing In  a  60-foot  road,  the  reasoning, 
In  our  opinion  In  Mmiteznma  Valley  Irriga- 
tion District  V.  Longenbsngh,  54  Colo.  301, 
131  Pac  2G2,  would  apply,  but  it  has  no  ap- 
plication to  the  facts  here.  There  are  cases 
which  hold  that,  where  a  road  has  been  reg- 
ularly laid  ont,  a  part  of  it  may  beccmie  lost 
and  revert  to  the  adjacent  landowners  by  ac- 
quiescence, abandonment,  etc  Abbott  on 
Municipal  Corporations,  voL  2,  S  SSA;  Dllloo 
on  Municipal  Corporations,  voL  2  (4th  Ed.) 
S  674;  Weber  v.  Iowa  City,  119  Iowa,  633, 
93  N.  W.  637;  Davles  v.  Huebner,  45  Iowa. 
576;  Coleman  v.  Flint  &  P.  M.  B.  Co.,  64 
Mich.  160,  31  N.  W.  47. 

[4]  It  is  unnecessary  to  consldetr  that 
question  or  the  statute  of  limitations  in- 
volved In  this  line  of  deddons,  concerning 
whldi  there  Is  a  conflict  of  authority.  The 
plaintiffs'  claim  to  this  land  Is  not  based 
exclusively  upon  an  easement,  prescription, 
and  adverse  possession;  they  also  claim  as 
absolute  owners  In  fee  to  lands  which  they 
have  never  conveyed  to  any  one  by  any  instru- 
ment which  has  ever  become  effective,  and 
which  they  and  their  predecessors  In  Inter- 
est, or  some  of  them  have  always  had  pos- 
session of,  and  thus  openly  exercised  throng 
a  claim  of  title  in  fee,  and  to  which  lands 
they  claim  the  municipality  has  not  acquired 
any  right,  by  any  easement,  prescription,  or' 
adverse  possession  or  otherwise.  In  sudi 
case,  they  were  under  no  obligations  to  do 
anything  further  until  their  alleged  right  to 
It  was  in  some  manner  attacked.  Munsou  v. 
Marks,  52  Colo.  653,  124  Pac  187.  If  the 
allegations  of  their  complaint  and  replica- 
tion in  this  respect  are  true,  we  are  of  opin- 
ion that  the  municipality  has  nothing  to 
Bupimrt  Its  claim  that  there  ever  was  or  Is 
other  than  a  60-foot  highway  along  the 
lands  of  the  plalntlfTs  Involved  In  this  action 
as  evidenced  by  the  original  fence  and  thus 
acquiesced  In  tv  parties  during  the  part 
22  years. 

[B]  We  are  not  unmindful  oi  the  defend- 
ant's alle^tlon  that  in  November,  1899^  the 
board  of  county  commissioners  antboilied 
the  county  surveyor  to  snrv^  tlds  road* 
and  that  he  did  so  and  de&ied  It  aa  00  fMt 
wide  and  filed  a  report  to  that  effect  with 
the  county  commlsidoners,  wUcfa  was  duly 
adopted.  This  was  imt  In  issue  by  the  de- 
fendant, which,  If  material,  like  other  alle- 
gations, prcAlblted  a  Judgment  on  the  plead- 
ings; but  If  the  allegations  of  the  i^alntUb' 
complaint  and  repllcaUon  are  true,  we  can- 
not appreciate  wherein  a  survey  of  a  60- 
foot  line  the  county  surveyor  and  his  re- 
port to  the  board  of  what  ha  did,  etc,  not 
followed  by  any  act  of  possesidon  or  opw- 
lug  as  a  road,  could  defeat  the  plaintiffs' 
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cause  of  acUon.  Gentleman  t.  SouIq,  82  IIL 
271,  S3  Am.  Dec.  261. 

We  deem  It  aimecesBary,  at  tbls  time  to 
go  Into  tbe  question  of  the  constrnctilon  of 
sidewalks  by  autborlly  of  tbe  city,  Its  ac- 
qniescence  In  tbls  respect,  and  whether,  U 
it  Is  rl^t  as  to  Its  being  a  60- foot  road, 
np<m  account  of  the  sidewalk  allegatlona, 
etc.,  it  m^t  be  enjoined  or  the  plahitifFs 
relegated  to  an  action  at  law  for  damages, 
or  whether  liable  at  all,  for  the  reason  that 
If  the  idalntlffs  can  prove  the  allegations  of 
fhelr  complaint  and  repllcatl(m  concerning 
the  highway  pn^r,  tbe  oUier  questions  be- 
come immaterial.  "Tbe  demurrer  should  have 
been  overruled,  and  the  motion  for  Judg- 
ment on  the  pleadings  denied. 

Tlie  Judgment  la  reversed,  and  the  cause 
remanded,  fbr  fOrOier  proceedings,  as  tbe 
parties  may  be  advised,  not  inconsistent 
■with  the  views  herein  expressed. 

Reversed. 

OABBSRT,  O.  3^  and  TBLIiBB,  J.,  con- 
cur. 

<60  Colo.  324) 

NOBTHWKSTERN  MUT.  LIFE  INS.  CO.  v. 
FARNSWORTH.    (No.  83ia) 
(Snpreme  Court  of  Colorado.  Dec  6,  1915.) 

1.  Irsubancs  ®=s>655— Action  on  Life  Pol- 
ict— evidbncb. 

Id  an  action  on  a  policy  of  life  insarance, 
d^ended  on  tbe  ground  that  the  insured,  a 
physidan,  had  known  that  be  was  afflicted  with 
emphysema,  and  had  procured  the  policy  by 
coUasion  with  the  insurer's  medical  examiner, 
testimon;  of  a  physician  that  he  purchased  the 
insured's  practice,  and  that  the  latter  told  him 
that  he  was  going  to  New  Mexico  (or  his  health, 
and  that  the  witness  volunteered  to  make  a 
phyaical  examination,  which  the  insured  declin- 
ed, was  properly  excluded  as  immaterial. 

[Ed.  Note.— For  other  cases, 
Cent.  Dig.  H  1677-1685;  Dee.  Dig.  «s>665.] 

2.  IifstiBUf cx  «»665— Action  ok  Life  Pol- 
lOT— EvinBROi. 

In  an  action  on  a  life  policy  defended  on 
the  ground  that  insured,  a  physician,  had  mis- 
represented that  he  was  not  diseased,  and  pro- 
enied  the  insurance  by  collusion  with  the  insur- 
er's medical  examiner,  testimony  of  a  newspa- 
per proprietor  in  the  town  where  insured  lived, 
identifymg  a  local  item  in  the  paper,  noting  a 
temporary  illness  of  the  Insured,  and  an  edito- 
rial, enlogistic  of  insnred.  and  testimony  that  it 
was  generally  understood  that  insured  left  the 
town  to  go  to  New  Mexico  on  adcount  of  ill 
health,  which  was  what  insured  had  stated  in 
his  application  for  insurance,  was  properly  ex- 
cluded as  ImmateriaL 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1677-1685;  Dec.  Dig.  *s»655.) 

8.  Appeal  and  Ebbob  ^»1(KS6  —  Habhurss 
Ebbob— Exclusion  of  Evidence. 

The  exclusion  of  depositions  bearing  on  an 
issue  which  would  not  have  affected  the  judg- 
ment is  faamUess  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ehror.  Cent  Dig.  §S  4187-1193,  4207;  Dec 
Dig.  «=3l056.] 

4.  Insubanob  ®=5>655— Action  on  Life  Poli- 
OT— Evidence. 

Testimony  of  the  insurer's  secretary  relat- 
ing to  correspondence  between  the  officers  and 


agents  of  the  company,  subsequent  to  tbe  isso- 
ance  of  the  policy,  and  as  to  the  company's  cus- 
toms, was  properly  excluded  as  immaterial. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1677-1685;   Dec  Dig.  «=s655.] 

5.  Insubahoe  «s»655— Aoixoh  on  Ldb  Pol- 
icy—Evidence. 

Testimony  of  one  who  had  worked  for  tbe 
Insured  in  a  drug  store  in  New  Mexico,  where 
insured  had  gone  for  bis  health,  that  the  latter 
had  attacks  of  asthma  during  the  months  he 
knew  him  in  1906,  insured's  application  in  1910 
for  the  insurance  having  shown  that  he  went 
to  New  Mexico  because  of  asthma,  was  properly 
excluded  as  immaterial;  the  time  of  witness' 
knowledge  of  insured's  condition  of  health  being 
too  remote  to  have  any  bearing  on  his  condition 
at  the  time  of  the  application. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SI  1677-1685;  Dec.  Dig.  «s»666.j 

6.  Appeal  and  Ebbob  4=»1056  —  TTAMfr-MMw 
Ebbob^Exclusion  of  Evidence. 

Rejection  of  testimony  of  a  witness  that  he 
had  hunted  and  fished  with  insured,  and  observ- 
ed nothing  to  indicate  he  was  not  In  good  health, 
was  harmless  as  to  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4187-4103,  4207;  Dec 
Dig.  «=»1056.] 

7.  Insurance  «s»66B  —  Aoiion  oh  Poi.n)T  — 

Evidence. 

Testimony  of  a  witness,  who  knew  the  in- 
sured while  the  latter  was  in  New  Mexico  in 
1906,  that  he  then  had  asthma,  the  application 
for  the  insurance  having  been  made  in  1910,  was 
property  excluded  as  too  remote  to  liave  proba- 
tive value. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  tS  1677-1686;  Dec  Dig.  «s>655.] 

8.  Inbubancb  4»665  —  Lm  Inbubanok  — 

Mibbepbesbntation  of  Condition  of 
Health- Sufficienct  of  Evidence. 

In  an  action  on  a  life  policy,  defended  on 
the  ground  that  insured,  a  physician,  had  known 
he  was  diseased,  misrepresented  his  condition, 
and  had  procured  insurance  by  collusion  with 
the  medical  examiner,  evidence  hold  insufficient 
to  show  that  insured  made  any  knowingly  false 
declaration  as  to  his  condition  of  health  in  his 
application. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  UiSS,  1707-1728;  Dec  Dig.  «s» 

665.] 

9.  Insitbance  «=»380  —  Life  Insubutci  — 
Fbaud  of  Medical  Examinee. 

Where  the  medical  examiner  of  a  Ute  in- 
surance company  knowingly  withheld  from  the 
company  knowledge  that  an  applicant  for  In- 
surance was  diseased,  the  company  issuing  the 
policy,  being  defrauded  for  that  reason  alone, 
was  thereafter  estopped  to  deny  liability  there- 
on on  Uie  ground  of  Its  liaving  been  procured 
by  misrepresentations,  since  the  fraud  was  the 
willful  act  of  its  own  agent  alone. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  J  998;  Dec  Dig.  «=9380.] 

10.  Inbubance  €=»378  —  LlFK  Insubanoe  — 
Avoidance  of  Policy. 

False  statemente  in  an  application  for  In- 
snrance  which  the  agent  of  the  insurer  knows 
to  be  false  cannot  be  set  up  as  a  defense  to  the 
policy,  as  the  knowledge  of  tbe  agent  is  the 
knowledge  of  the  company. 

[Ed.  Note.— For  other  casea  see  Insurance, 
Cent  Dig.  it  968-997;  Dec  Dig,  «=>378.] 

Error  to  District  Court,  Morgan  County  ; 
H.  P.  Burke,  Judge. 

Action  by  Mary  J.  Fainsworth  against  the 
Northwestern  Mutual  Life  Insurance  Com- 
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pany.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

William  R.  Netbercntt  and  Taylor  &  Pen- 
dell,  of  Ft  Morgan,  for  plaintiff  In  error.  O: 
C.  Rlckel  and  Coen  &  Coen,  all  of  FL  Mor- 
gan, and  Benedict  &  Pbelpa,  of  DenTer,  for 
defendant  In  error. 

SCOTT,  J.  This  Is  an  action  by  the  defend- 
ant In  error  to  recover  upon  a  life  insurance 
policy  In  the  sum  of  $2,000,  issned  by  the 
plaintiff  in  error  to  the  basband  of  complain- 
ant The  policy  was  dated  January  3,  1910, 
and  the  Insured  died  October  12,  1910.  The 
answer  admits  the  issuance  of  the  policy  and 
the  payment  of  all  premiums,  but  alleges 
false  statements  and  answers  to  certain  ques- 
tions In  the  application  for  Insurance,  and 
that  the  Insured,  for  a  long  time  prior  to  the 
application,  and  at  the  time  thereof,  had 
been  rapidly  declining,  had  numerous  and 
repeated  attacks  of  asthma,  (Siugbing  spells, 
expectoration,  and  lung  disorders;  that  de- 
ceased was  affected  with  a  chronic  constitu- 
tional disease  called  "empbysema" ;  that  he 
was  a  physlclau  and  surgeon;  well  knew  his 
diseased  condition;  and  that  he  was  not  an 
Insuralile  risk  at  the  time  of  his  application. 
These  allegations  In  the  answer  were  de- 
nied generally  by  the  reply;  estoppel  was 
also  pleaded  upon  the  ground  that  the  de- 
fendant's medical  examiner  bad  knowledge 
of  the  physical  condition  at  the  time  of  the 
examination,  and  that  the  company  had  dis- 
covered the  physical  condition  of  the  insured 
in  June  or  July,  prior  to  his  death  In  October, 
and  had  not  canceled  the  policy.  The  tea-, 
tlmony  was  entirely  by  deposition.  The 
cause  was  tried  to  the  court  without  a  Jury, 
who  made  a  general  finding  for  the  plaintiff 
and  rendered  Judgment  accordingly. 

The  siieclflc  allegations  of  the  answer  as 
to  the  allied  false  statem^ts  ore  ib»  fol- 
lowing: 

**Q.  When  were  you  last  confined  to  the  house 
by  illneBB?  How  long?  What  nature?  A. 
Five  yean  ago,  aatfama,  two  weeks. 

"Q.  When  did  you  last  consult  a  pfayddan, 
and  for  what?  A.  As  above. 

"Q.  Have  you  fully  recovered  and  are  you 
now  in  good  health?   A.  Yes. 

"Q.  Give  name  and  address  of  physician  who 
Btteoded  yon.  A.  Dr.  F.  D.  Rogeis,  Littleton, 
Colorado. 

"Q.  Have  you  had  since  childhood  any  of  the 
following  diseases  or  disorders,  asthma  or  short- 
ness of  breath?   A.  Tea. 

"Q.  Pleurisy,  bronchitis,  nneumonia,  or  any 
chest  or  lung  disease?  A.  No. 

"Q.  Have  you  bad  rince  diildhood  any  chron- 
ic or  constitutional  disease  or  severe  Injury 
not  fully  set  forth  above?  A.  No." 

The  only  testimony  admitted  by  the  court 
aside  from  the  documentary  evidence  was 
the  depositions  of  Dr.  W.  W.  Claybaugh,  ex- 
aminer for  defendant  company,  who  made 
tbe  medical  examination  of  the  insured,  and 
E.  J.  Richards,  the  local  agent  of  defendant 
company  at  Ft  Morgan,  where  the  Insured 
resided.  AH  other  depositions  were  rejected. 

Claybaugh  testlfles  that  he  bad  known 


Famsworth  for  abont  two  years,  and  bad 
Just  an  ordinary  professional  acquaintance 
with  him-  prior  to  tbe  application  and  ex- 
amination ;  that  abont  a  week  prior  to  that 
time  Farnswortb  had  moved  into  the  office 
with  the  witness  for  the  purpose  and  upon 
conditional  understanding  that  Farnswortb 
was  to  purchase  the  equipment  and  practice 
of  the  witness ;  that  he  wrote  the  answers  of 
Famsworth  found  In  the  application,  and 
made  a  physical  examination  of  him  at  the 
time ;  that  he  did  not  know  of  Famsworth'a 
trip  to  New  Mexico  referred  to  in  the  appli- 
cation ;  did  not  know  of  bla  taking  any  trips 
for  the  benefit  of  asthma,  or  any  other  trou- 
ble during  his  acquaintance,  except  what  was 
said  by  Farnswortb  in  the  application ;  does 
not  know  that  any  other  physician  bad  given 
an  opinion  that  the  Insured  was  not  safely 
Insurable.  Be  says  that  be  Inttmated  to 
Farnswortb  that  he  reluctantly  recommend- 
ed falm  as  a  good  risk,  and  intimated  that  be 
did  not  think  he  was  a  first-class  risk ;  that 
based  upon  the  physical  examination,  be  was 
of  the  opinion  that  Famworth  had  what  is 
technically  known  as  emphysema,  bnt  does 
not  say  that  be  told  Farnswortb,  or  even  In- 
timated to  blm  that  In  bis  opinion  be  had 
any  such  disease.  He  says  he  recommended 
the  insurance :  First  for  the  reason  that  he 
rec<^ized  empt^sema  in  that  particular  form 
was  not  necessarily  a  fotal  disease;  and, 
secondly,  because  of  tbe  fraternal  feeling  he 
had  for  a  copractitloner.  The  following  ques- 
tions and  answers  appear  In  the  testimony 
of  Claybaugh : 

"Q.  Doctor,  Is  it  not  a  fact  that  after  yoa' 
informed  Dr.  Famsworth  of  your  unwillingnen 
to  recommend  him,  he  insisted  upon  your  recom- 
mending him  because  of  the  needs  of  his  family, 
and  that  you  consented  to  so  recommend  him 
by  reason  of  such  overtures  made  by  said  Fams- 
worth? A.  If  you  mean,  Mr.  Taylor,  by  the 
word  'overture'  that  there  was  any  snggestios 
other  than  friendship  or  sympathy  for  a  fellow 
practitioner,  I  would  say  no.  What  be  said 
was  that  he  needed  tbe  insurance  and  expected 
me  to  get  it  for  him.  Q.  VHiat  did  he  say  to 
you  about  his  plurslcal  condition?  A.  He  said 
that  I  couldn't  nod  anything  wrong  with  his 
lungs,  he  denied  that  he  had  tuberculosis,  and 
be  defied  me  to  find  anything  wrong  with  tus 
heart  I  found  nothing  wrong  with  his  heart 
at  that  time:  that  Is,  uiat  It  was  acting  regu- 
larly, very  substantial  work  at  that  time.'*^ 

He  further  testlfles  that  Farnswortb  never 
consulted  him  about  his  condition;  that  be 
did  not  know  whether  Famsworth  bad  dimin- 
ished or  increased  in  weight  within  a  year 
prior  to  the  examination;  that  be  did  not 
think  tbe  applicant  had  recovered  from  his 
illness  of  five  years  before,  but  that  be  bad 
no  personal  or  professional  knowledge  of  any 
Illness  subsequent  to  that  attack ;  that  Fams- 
worth bad  spells  of  coughing,  bnt  that  up  to 
the  time  he  moved  Into  witness*  office  be  was 
not  associated  with  him  enough  to  know  how 
frequently  the  coughing  spells  occurred ;  thai 
after  he  came  Into  the  oSB.ce,  whether  before 
or  after  the  application  was  written,  does  not 
appear,  he  had  frequent  coughing  spells,  bnt 
that  these  were  not  violent,  and  there  was 
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not  miKib  expectoration;  tlwt  wbOe  a88oda^ 
ed  with  wltneaa  In  tlie  office,  Farnaworth 
seemed  to  attend  to  Us  bnslneaa  ngnlarly. 
He  then  testifies  that  he  perfonned  an  autop- 
sy upon  the  body  of  Farnswortb,  asatsted  by 
others,  and  as  follows : 

"The  thoracic  cavity  wai  explored  and  we  dia- 
covered  the  pleural  sack  full  of  llqald.  The 
lungs  themselves  were  satarated  with  flnid ;  the 
heart  was  dilated,  and  I  believe  that  waa  as  far 
as  oar  post  mortem  examination  went  We 
did  explore  the  abdomlQal  cavity.  We  found 
that  full  of  liqaid.  •  •  •  The  kidneje  were 
removed,  and  on  close  examination  of  the  kid- 
neys we  did  not  And  them  diseased  by  this  close 
examination,  although  we  removed  and  examin- 
ed them.  *  *  *  In  fact  aboQt  all  the  hollow 
organs  were  oedematoua  and  somewhat  drop- 
ncal.  •  •  *  We  found  emphysema  of  the 
longs,  and  I  believe  I  said  a  dilated  heart,  and 
the  pleural  sack  was  full  of  liquid  and  the  longs 
themselves.  The  direct  cause  of  bis  death  was 
dyspnoea  of  .the  longs,  and  the  indirect  cause 
was  emphysema,  which  was  the  occasion  of  the 
labored  breathing." 

He  farther  says  that: 

'TThls  (Edema  or  dropsy  of  tiwss  hoUow  or- 
cans  of  the  body  did  not  edst  at  the  time  of 
the  ezdminatton.^ 

Then  follows  questions  and  answers: 
**Q.  Do  yoQ  know  of  yoor  own  knowledge  that 
at  the  time  yoo  made  some  or  all  of  these  obser- 
rations.  be  might  not  have  bad  a  local  ailment 
snch  as  infloeasa,  hard  colds,  ete?  A.  I  pr«- 
same  he  might  have  had.  Q.  is  a  matter  of  net, 
doesn't  your  opinion  rest  upon  the  information 
gained  and  observations  made  after  this  exami- 
nation was  made,  January  8,  1910!  A.  At 
that  time  and  sobseqaent  to  it;  yes,  dr.  At  the 
time  of  the  examination  I  Informed  Mr.  Rich- 
ards, the  agent  of  the  company,  and  I  protest- 
ed that  I  didn't  consider  blm  a  good  risk.  This 
waa  before  the  papers  were  sent  in.  Richards 
did  not  make  a  request  that  I  make  favorable 
examination.  When  I  protested  to  Richards,  be 
dmply  notified  me  to  forget  it." 

Analysis  thla  testimony,  we  find  that  tUa 
witness  says  that  upon  his  examination  of 
the  applicant,  he  found  oniAiyBema,  but  be 
does  not  say  tiiat  be  told  Dr.  Farnsworth  of 
this,  and  there  is  nofblnK  In  bis  testlmcmy,  or 
that  of  any  other  witness,  to  Indicate  that  the 
deceased  knew,  at  the  time  of  his  appUeation 
for  Insurance,  tliat  he  had  enqthyaema,  1£  he 
did  have  it  at  alL  Nor  is  there  any  testi- 
mony, upon  the  part  of  any  other  witness  ad- 
mitted or  offered,  that  even  suggests  that  the 
insured  had  the  disease  of  emphysema  at 
that  time. 

Counsel  for  the  company  urge  that  the  in- 
sured waa  a  phystdan,  and  for  sndi  reason 
must  have  known  that  he  was  so  afflicted. 
Claybaagb'a  testimony  in  this  respect  was  at 
best  but  the  statement  of  a  professional  opln- 
IcHi,  reached  at  the  time  of  the  examination, 
and  apparently  vittumt  other  basis  than  the 
I»hydcal  examinatton.  To  hold  that  Fu-ns- 
W(M*th,  because  only  of  the  fact  that  he  was 
bimeelf  a  physician,  held  the  same  profession- 
al opinion  can  ue  no  more  than  an  inference 
at  best,  particularly  when  not  sui^rted  by 
proof  in  the  case.  The  def  oise  Is  that  the  In- 
sured'knowingly  and  willfully  perpetrated  a 
fraud  upon  the  defendant  in  this  req;>ect 
The  burden  waa  upon  the  defendant  to  satis- 


factorily  prove  this  fraud,  and  the  courts  wHl 
not  accept  guesswork,  speculation,  or  doubt- 
ful inferences  as  satisfactory  proof. 

The  only  testimony  ih  the  case  bearing  np- 
an  what  the  insured  thought  or  believed  at 
the  time  as  to  his  haTing  any  affection  of  tbe 
longs  is  that  of  this  witness  Glaybaugh,  who 
says  that  Farnsworth,  at  the  time  of  the  ex- 
amlnati<m  aald  to  him,  "You  can't  find  any- 
thing the  matter  with  my  heart  or  lungs." 

If  Claybani^  beUeved  that  Farnsworth  had 
emphysema  at  the  time  ct  the  ezamlnatitm, 
he  admits  he  concealed  that  fact  fri»u  the 
company,  his  principal,  and  did  not  make  It 
known  to  Farnsworth,  the  Insured,  and,  so 
far  as  the  record  discloses,  to  any  other  ^ 
person.  He  nowhere  testifies  that  Farns- 
worth had  asthma  at  the  time  of  the  exami- 
nation, or  that  he  ever  knew  him  to  be  afflict- 
ed with  asthma,  or  that  be  knew  anything  in 
r^ard  to  that  matter,  save  and  except  the 
answer  In  relation  thereto  contained  in  the 
aK^llcation.  It  Is  troe  that  he  testifies  that 
after  Farnsworth  came  Into  his  offlce  be  had, 
at  times,  difficult  breathing  and  coughing 
spells,  bot  admits  that  this  might  have  been 
the  tesnlt  of  infloenza,  bad  colds,  etc. 

Coming  now  to  the  testimony  of  the  wit- 
ness as  to  the  autopsy,  he  says  the  pleural  sack 
vras  full  of  liquid ;  the  lungs  saturated  with 
fluid;  the  heart  was  dilated;  the  kidneys 
were  sound;  all  the  hollow  organs  were 
oedematous  and  somewhat  dropsical.  We 
found  emphysema  of  the  lungs ;  that  the  di- 
rect cause  of  his  death  was  dyspncea  of  the 
lungs,  and  the  Indirect  cause  emphysema.  We 
find  that  dyspnoea  is  defined  by  Webster  as, 
In  its  medical  sense,  difficult  or  painful  breath- 
ing. This  painful  breathing  was  caused  by  the 
presence  of  emphys^na,  Is  tl}e  testimony  of 
the  witness.  He  also  testifies  that  the  cedema 
or  drtqjwlcal  condition  did  not  exist  at  the 
time  of  the  examination,  and  that  the  heart 
was  at  that  time  sound.  Asthma  Is  defined 
as  a  disease  charactOTlsed  by  difficulty  of 
breathing,  due  to  a  spasmodic  contraction  of 
the  bronchi,  recurring  at  intervals,  accom- 
panied with  a  wheezing  sound,  a  soise  of  con- 
striction in  the  chest,  a  oough  and  expectora- 
tion. It  will  be  observed  that  the  witnesa 
does  not  testify  that  be  found  the  deceased  af- 
flicted with  asthma,  either  btfore  or  at  the 
time  of  the  examination,  nor  that  there  was 
any  eridence  of  it  appwring  upon  the  post 
mtnton,  if  erldause  of  that  disease  may  ap- 
pear after  death,  so  that.  In  so  tar  as  this 
witness  is  concerned,  there  aiders  notiilng 
to  refute  the  statement  of  Farnsworth  in  his 
application  in  this  req>eet  It  appears  that 
emphysema  is  an  entire  different  disease 
from  asthma,  not  of  the  bronchi,  bnt  of  the 
lungs,  and  la  a  disease  of  the  inn^  in  which 
the  air  cells  are  distended  and  th^  partition 
walls  ruptured  by  an  abnormal  pressure  of 
the  air  in  them.  The  witness  testifies  that 
such  a  disease  may  exist  tor  a  period  of 
many  years,  and  that  in  the  term  In  which  he 
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says  Farnsworth  Tras  afflicted  witb  It  at  the 
time  of  the  examination  It  Is  not  necessarily 
fatal.  But  If  we  were  to  assume  that  the 
testimony  of  the  witness  Is  correct  that  the 
Insured  was  so  afflicted  at  the  time  of  the  ex- 
amination,  and  that  such  disease  was  the 
sole  producing  cause  of  his  death  ten  months 
later,  we  fail  to  find  any  evidence  that  Farns- 
worth knew,  at  the  time  of  the  examination, 
that  be  was  afflicted  with  such  disease.  If 
he  did  not  know  this,  he  did  not  commit  a 
fraud  upon  the  defendant  by  the  statements 
In  his  application,  and  there  could  not  have 
been  collusion  in  that  particular,  between 
himself  and  Claybaug^,  tlie  company's  repre- 
sentatlTe. 

The  testimony  contained  in  the  deposition  of 
Richards  upon  the  part  of  defendant,  and  ad- 
mitted in  evidence,  is  material,  and  Important 
only  to  the  extent  that  it  discredits  the  tes- 
timony of  the  witness  Claybaugh.  This  wit- 
ness was  the  local  agent  of  defendant.  In 
flat  contradiction  of  Claybaugh,  he  testifies 
that  he  did  not  solicit  Farnsworth  for  insor- 
ance,  but  that  oa  tiw  contrary  the  following 
occurred: 

"As  near  ai  I  can  remember  now.  Dr.  Clay- 
baugh told  me  that  he  thought  Dr.  Farnsworth 
woidd  take  a  couple  of  thousand  dollars  worth  of 
insurance,  and  I  told  him  I  did  not  think  Farae- 
wortit  was  a  good  risk,  although  he  ought  to 
■know — he  was  the  medical  examiner— and  we 
talked  it  over.  I  do  not  remember  what  we 
«aid,  but,  however,  I  told  him  that  if  he  wished, 
he  could  examine  the  doctor,  and  it  the  medi- 
-cal  examination  was  all  right,  I  would  send  it 
in  with  the  application.  I  gave  him  the  appli- 
cation, and  he  took  it  and  took  the  medical  ex- 
amination, and  he  filled  in  the  application  and 
gave  it  to  me.  I  knew  that  Or.  Farnsworth 
bad,  at  some  time,  been  in  ill  health,  but  X  pre- 
sumed. Dr.  Claybaugh  being  the  medical  exam- 
iner, tbat  be  would  know  whether  he  was  all 
right  or  not"  * 

Claybaugh  testified  that  he  told  Eichards 
that  Farnsworth  was  not  a  good  ri^  Bi<dH 
ards  testified  as  follows: 

"Q.  You  may  state  whether  or  not  Dr.  Clay' 
baugh,  at  the  time  of  the  examination,  or  any 
other  time,  informed  you  that  Dr.  Farnsworth 
was  not  a  good  risk,  A.  He  did  not  Q.  What 
was  the  extent  of  your  knowledge  with  reference 
to  the  acceptability  of  the  risk  of  Dr.  Farns- 
worth? A.  None;  that  is  all  up  to  the  medical 
examiner.  He  la  supposed  to  report  to  the 
company  whether  the  risk  la  good  or  not  Q. 
Is  there  a  blank  in  the  application  for  that  pur- 
pose? A.  Yes,  sir.  Part  of  the  lostnictions 
to  the  medical  examiner  that  he  ia  to  recommend 
the  risk  or  not  to  recommend  it  Q.  State 
whether  or  not  Dr.  CAaybausdi  ever  protested  to 
you  against  sending  in  thia  application?  A.  He 
did  not.  You  may  state  whether  or  not,  after 
the  esamination  of  Dr.  Farnsworth  by  the  exam- 
iner, Claybaugh,  you  and  Dr.  Claybaugh  ever  had 
any  conversation  relative  to  the  risk.  A.  I  do  not 
remember  any  conversation.  Q.  I  think  you 
stated  labour  direct  examiuatiou  that  you  stat- 
ed to  Dr.  Claybaugh  that  you  did  not  believe 
Dr.  Farnsworth  to  be  a  good  risk.  A.  Yes,  sir. 
<i.  That  was  prior  to  the  examination?  A.  Yes, 
sir.  Q.  You  based  tbat  statement  upon  what? 
A.  Well,  I  presume,  the  general  appearance  of 
the  man.  Q.  He  was  not  a  rugged-looking  man? 
A.  He  was  not  Q.  Mr.  Richards,  ia  it  or  ia  it 
not  true  that  Dr.  Claybaugh  made  an  examina- 
tion of  Dr.  Farnsworth  for  this  insurance  at 


your  suggestion,  or  by  your  request?  L.  Why, 
he  would  have  to  make  the  examination  at  my 
request  but  Dr.  ClaybauRb  suggested  to  me  tbat 
Farnsworth  would  take  $2,000  worth  of  life  In- 
surance. As  I  said  before,  I  told  him  that 
Farnsworth  did  not  look  Uke  a  good  risk,  but 
he  could  go  ahead  and  make  the  examination, 
and  that  be  was  the  medical  examiner  for  the 
company,  and  that  he  ought  to  know.  Q.  Is  it 
or  is  It  not  true  tbat  Dr.  Claybaugh  made  some 
protest  or  objection?  A.  It  is  not  tme.  Q. 
Is  it  or  is  it  not  a  fact  that  Dr.  Claybangh,  at 
the  time  of  making  this  application,  or  in  con- 
nection with  it  protested  to  yon  tbat  tbe  risk 
was  not  first-class,  protested  on  substantiallT 
tbat  ground,  and  that  you  replied  to  bim  to  for> 
get  ir  ?  A.  It  is  not  Q.  Is  It  or  is  it  not  true 
tbat  after  tbe  papers  in  connection  with  this 
application  and  examination  were  completed  Dr. 
Claybaugh  turned  them  over  to  you  and  told 
you  he  did  not  like  to  do  tbat  kind  of  thing,  and 
you  replied  to  him  'jast  to  forget  all  about  it: 
It  was  all  righf  ?  A.  It  is  not  trne.  Q.  Ne^ 
ther  in  substance,  if  not  in  wboler  mxr  in  part? 
A.  No,  sir." 

[1]  We  now  consider  the  question  of  tbe 
exclusion  by  the  court  of  other  depositions 
offered  by  tbe  defendant  The  first  of  these 
was  tbat  of  Dr.  Walter  0.  Cryslen  The 
witness  testifies  that  he  purchased  Fams- 
worth's  practice  in  1905,  at  LltUetou,  Colo^ 
and  that  the  latter  told  him  that  he  was  go- 
ing to  New  Mexico  for  his  health ;  that  after 
the  purchase  of  Famsworth's  practice,  and 
before  he  left  for  New  Mexico,  witness  volun- 
teered to  make  a  physical  examlnatloo,  which 
Farnsworth  declined.  This  testimony  Is 
clearly  Immaterial  to  tbe  Issne,  and  was 
properly  rejected. 

[2]  The  next  was  the  depositlim  of  John 
R.  Harris,  who  published  a  newspaper  in 
Littleton,  at  the  time  Farnsworth  left  for 
New  Mexico.  The  witness  produced  and  Iden- 
tified a  local  item,  noting  a  temporary  illness 
of  Farnsworth,  the  cause  or  nature  of  which 
is  not  suggested,  and  also  a  copy  of  the  paper 
containing  an  editorial,  eulogistic  of  Fams- 
worth's citizenship  and  professional  acquire- 
ments. The  witness  also  says  that  it  was 
generally  understood  that  Farnsworth  left 
Uttleton  and  went  to  New  Mexico  because 
of  111  health,  which  Is  precisely  what  Farns- 
worth stated  in  bis  appUcation.  Just  how 
such  testimony  con  be  material  is  beyond 
compreheoslon. 

li]  Another  deposition,  excluded,  contain- 
ed the  testimony  of  Thomdyhe,  Fisher,  and 
Hathaway,  offlcers  of  the  company,  all  of 
whom  resided  at  Milwaukee,  Wis.,  and  none 
of  whom  knew  anything  of  the  matter  save 
that  which  appeared  from  the  application 
itself.  Two  of  these  were  medical  directors 
of  the  company,  and  the  only  testimony  ma- 
terial to  the  issue,  and  in  any  sense  tevorable 
to  the  defendant,  Is  to  the  effect  that  If  the 
appllcatl<m  had  disclosed  that  Farnsworth 
.was  affected  with  severe  asthma,  heart  dis- 
ease, or  ^physema,  tbe  application  would 
not  have  been  approved  or  accepted,  at  least 
without  further  Investigation.  This  ipay  be 
conceded  for  the  purposes  of  this  case,  and 
hence  there  was  no  error  In  rctJectliig  thcao 
depositlona 
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[4]  Hathaway  was  tbe  secretary  ot  the 
company  and  his  testimony  relates  to  cer- 
tain correepondence  between'  offlcera  and 
agents  of  the  company,  subsequent  to  the 
Issnance  of  the  policy  and  as  to  customs 
of  the  eompany,  all  oS.  whldi  Is  utterly  Imma- 
terial In  our  view  of  the  case. 

[S]  The  deposition  of  B.  S.  GraTOis  shows 
that  the  witness  worked  for  Dr.  Farnsworth 
In  a  drug  store  In  New  Mexico,  and  that  the 
latter  had  attain  <tf  asthma  daring  the 
months  that  he  knew  him  In  1906.  but  was 
otherwise  in  good  health.  The  witness  was 
not  a  physician  not  medical  expert  Fams- 
worth's  application  shows  that  he  went  to 
New  Mexico  becavse  of  asthma.  The  time 
was  more  than  four  years  before  the  date 
of  the  ti>Pllcation,  and  therefore  too  remote 
to  have  any  bearing  upon  the  condition  of 
Farnsworth  In  -this  respect,  at  the  date  of  the 
appUcaUon,  and  the  teatimony  was  proper- 
ly rejected. 

[6]  The  deposition  of  Thomas  6.  Piatt, 
shows  that  the  witness  knew  Farnsworth  a 
part  of  the  time  while  the  doctor  was  in  New 
Mexico;  that  he  hunted  and  fished  with  htm ; 
that  he  had  no  special  opportunity  to  observe 
his  health  conditions ;  that  he  observed  noth- 
ing to  indicate  that  Farnsworth  was  not  in 
good  health;  and  that  he  appeared  healthy. 
Just  how  the  rejection  of  this  deposition 
could  have  Injuriously  affected  the  defend- 
ants case  is  not  apparent 

[7]  Hie  deposition  of  B.  H.  Wizom  dis- 
closes that  the  witness  Is  a  farmer,  and  knew 
Farnsworth  while  the  latter  was  in  New 
Mexico  In  1906,  and  that  he  then  had  asth- 
ma. The  testimony  was  both  Incompetent 
and  too  remote. 

Clearly  there  was  no  error  In  the  rejection 
of  any  one  or  all  of  these  depositions.  The 
trial  was  to  the  court  and  the  record  shows 
that  the  Judge  read  the  depositions  before 
excluding  them,  and  we  have  given  all  the 
testimony  in  these  several  depositions  care- 
ful consideration,  with  the  exclusion  that 
the  testimony  in  neither  one  nor  all  of  them 
can  have  any  Important  bearing  on  the  case. 

[1]  Dr.  Farnsworth  lived  and  practiced  his 
profession  In  Ft  Morgan  continuously  for 
about  three  years  immediately  prior  to  his 
death.  It  would  seem  that  any  reliable  non- 
expert testimony  as  to  the  state  ot  his  health 
would  naturally  come  from  persons  with 
whom  he  mingled  or  associated  during  that 
period  of  time.  But  It  is  to  be  noted  that 
not  one  resident  of  Ft.  Morgan  or  of  Morgan 
county  was  called  npon  to  testify  at  the 
trial.  Even  BIcfaards,  the  local  agent  of  the 
company,  resided  In  Denver.  Tet  the  defend- 
ant has  asked  the  court  to  consider  the  tes- 
timony of  witnesses,  who  met  Farnsworth 
during  a  temporary  stay  In  the  state  of  New 
Mexico,  and  who  had  not  seen  him  for  more 
than  four  years  prior  to  his  death. 

The  testimony  does  not  establish  that  the 
deceased  made  any  knowingly  false  declara- 
XUm  as  to  the  condition  of  his  health  In  his 


abdication  for  Insurance.  It  may  be  assum- 
ed that  the  producing  cause  of  his  death 
was  emphysema.  It  does  not  appear  that 
this  disease  may  not  have  be«i  contracted 
after  the  policy  was  Issued. 

It  is  a  singular  fact  that  while  Claybaugb 
testifies  that  two  other  physicians  resident 
of  Ft.  Morgan,  where  Farnsworth  died,  and 
where  the  insurance  was  applied  for,  and 
where  the  case  was  tried,  assisted  In  per- 
forming the  autopsy,  yet  neither  of  these 
were  called  to  testify  by  defendant,  or  oth- 
erwise. 

[I]  The  witness  Claybaugb  Is  the  only  wlt^ 
ness  who  siiggests  that  Farnsworth  was  af- 
fected with  the  disease  emphysema  at  or  be- 
fore the  time  of  the  application,  and  so  far 
as  the  record  discloses,  he  concealed  this 
from  the  applicant  and  from  the  company, 
for.  whom  he  was  acting.  At  the  time  of  the 
taking  of  his  deposition  he  appears  to  have 
removed  frcsn  Ft  Morgan,  and  to  then  have 
been  a  resident  of  the  state  of  Utah.  His 
testimony  Is  so  flatly  disputed  In  important 
particulars  by  the  testimony  of  Rldiards,  the 
local  agent  of  the  company,  as  to  Justify 
the  court  in  discrediting  the  whole  of  It 
But  if  we  assume  that  he  did  believe  Uiat 
Farnsworth  was  afflicted  with  the  disease  of 
emphysema,  and  that  he  knowingly  wlthlield 
such  knowledge  from  his  company,  and  that 
the  company  was,  for  such  reason  alone, 
thereby  defrauded,  then  the  defendant  was 
defrauded  by  the  willful  act  at  its  agent 
alone.  The  testimony  Justifies  no  othra  ccm- 
cluaion,  and  under  such  circumstances  the 
defendant  la  deai^  estt^ped. 

[10]  We  cannot  assent  to  the  prcnrasltion 
that  an  Insurance  company  may  avoid  its 
contract  <tf  insurance  upon  a  mere  Inference 
that  Uie  Insured,  solely  because  of  the  fact 
that  he  was  himself  a  phjnidan  knew  he  was 
aflUcted  with  a  particular  disease.  To  Jus- 
tify BQCh  avoidance  upon  the  part  of  an  in- 
surance company,  the  testimony  should  so 
satisfy  the  mind  ot  Qie  court  as  to  he  con- 
clusive In  that  respect  So  fiar  as  tbe  rec- 
ord discloses,  Farnsworth  was  the  only  per- 
son who  could  have  disputed  the  testimony  ot 
Clayhaugh  as  to  the  presence  or  absence  (tf 
the  particular  disease  at  the  time  of  the  ap- 
plication. Are  we  Justifled  in  assuming  that 
if  Farnsworth  were  still  living,  he  would 
not  have  as  flatly  disputed  tbe  testimony  ot 
Glaybau^  as  did  the  witness  lUcbards? 
The  medical  examiner  of  an  insurance  com- 
pany Is  universally  held  to  be  the  agent  ot 
the  company.  Claybaugb  says  that  he  was 
of  the  opinion  that  Farnsworth  had  emphy- 
sema  at  the  time  of  tbe  examination.  It 
does  not  appear  that  such  opinion  or  knowl- 
edge was  possessed  by  any  other  person.  If 
Claybaugb  was  of  such  opinion,  then  he  de- 
liberately withheld  the  same  from  the  com- 
pany wtilch  employed  him. 

This  brings  the  case  within  the  rule  laid 
down  by  this  court  in  the  well-oonslderecl 
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case  of  State  Ina  Ca  t.  Taylor,  14  Colo.  490, 
24  Pac  333,  20  Am.  St  Rep.  281,  wherein  it 
was  said: 

"Contracts  of  InstiraDce,  notwithstanding  the 
Intricate  and  complicated  provisions  contained 
in  tbe  policies— perhaps  found  necessarj  to  pro- 
tect companies  from  frand— are  to  be  considered 
and  construed  by  the  same  rules  of  law  and  in- 
terpretation as  other  contracts,  so  as  to  carry 
out  tbe  intention  of  both  parties,  and  hold  each 
party  responsible  for  his  own  wrong.  Where 
there  is,  on  the  part  of  the  assured,  such  in- 
tentional concealment,  misrepresentation,  or 
omission  as  amounts  to  fraudulent  conduct  on 
his  part  in  procuring  tbe  insurance,  it  should 
vitiate  and  avoid  the  contract,  and  he  should 
suffer  the  direct  results  of  bis  own  misconduct ; 
but  where,  on  the  other  hand,  there  is  shown 
no  fraudulent  or  wrongful  representation  or 
omission  on  the  part  of  the  assured,  and  the 
wrong  is  perpetrated  through  the  fraud  or  neg- 
ligence of  tbe  accredited  agent  of  the  insurer,  it 
would  be  neither  just  nor  eqoitable  to  hold  the 
insured  responsible  for  it" 

Again  It  was  held  in  Padflc  Life  Ins.  Co. 
Van  Fleet,  47  Colo.  401,  107  Pac.  1087: 

"The  soliciting  a^ent  of  the  insured,  in  pre- 
paring the  apphcation  for  insnrance,  is  regard- 
ed as  the  agent  of  the  insurer,  and  his  knowl- 
edge as  the  knowledge  of  the  insurer.  False 
statements  in  the  application,  which  the  agent 
then  knew  to  be  false,  cannot  be  made  tbe 
ground  of  a  defense  to  an  action  on  the  policy." 

In  Merchants*  Mutual  Ins.  Co.  t.  Harris, 
61  Colo.  96.  116  Pac.  143,  It  was  said: 

"To  the  point  that  the  soliciting  agent  in  pre- 
paring an  application  for  insurance,  is  regarded 
as  the  agent  of  the  insurer,  and  that  his  knowl- 
edge is  the  knowledge  of  the  insurer,  we  cite: 
Pacific  Mutual  Ufe  Ins.  Co.  v.  Van  Fleet  47 
Colo.  401  [107  Pac.  1087];  State  Ina  Co.  v. 
Taylor,  14  Colo.  499  [24  Paa  333,  20  Am.  St. 
Rep.  2811;  State  Ins.  Oo.  t.  Du  Bois  et  aL, 
supra  [7  Colo.  App.  214,  44  Pac  756] ;  Amer- 
ica Ins.  Ca  T.  Donlon,  16  Colo^  App.  416  [66 
Pac.  2491;  Strauss  v.  Phenlx  Ins.  Co^9  Colo. 
App.  S86  [48  Pac.  822];  Ins.  Oo.  r.  Ohambei^ 
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lain,  132  n.  a  'sOinO  Slip.  Ct  87,  88  L.  Ed. 
341];  Ina.  Co.  v.  Wilkinson,  sapra  [13  Wall 
222,  20  Ed.  617] ;  McMaster  v.  New  Tork 
Life  Ins.  Co.,  183  U.  S.  25  [22  Sup.  Gt.  10. 

46  L.  Ed.  641 ;  Sternaman  v.  Life  Ins.  Co..  170 
N.  Y.  lS_m  N.  E.  763.  57  Lu  B.  A.  8l4  88 
Am.  St  Rep.  62S1 ;  SchoUay  t.  Drag  Co.,  17 
Colo.  App.  126  [67  Pac  182] ;  Higgins  v.  Arm- 
strong, 9  Colo.  38  [10  Pac  2321 ;  Hummel  t. 
First  Nat  Bank,  2  Colo.  App.  671  [32  Pac  72]; 
and  Messenger  v.  German-American  loa.  Co, 

47  Colo.  448  [107  Pac  643].'' 

The  conrt  quoted  with  approval  the  M> 
lowing  from  Story  on  Agency; 

"Notica  of  facts  to  an  agent  is  constroetiTs 
notice  tbereof  to  the  principal  himself,  where 
it  arises  from,  or  Is  at  the  time  connected  with, 
the  subject-matter  of  his  agency ;  for,  npon  gen- 
eral principles  of  pablle  policy,  It  is  presomed 
that  the  agent  has  communicated  such  facts  to 
the  principal ;  and  If  he  has  not  still  the  priod* 
pal,  having  intrusted  the  agent  with  tbe  parties- 
lar  business,  the  other  party  has  a  right  to 
deem  his  acts  and  knowledge  obligatory  apoo 
the  principal;  otherwias,  the  neglect  of  tbe 
agent,  whether  desifned  or  ondeaigDed,  might 
operate  most  fnjnrioody  to  tba  rivits  and  In- 
terests of  sncfa  party.** 

TbiB  doctrine  cannot  be  d«ded  In  a  cut 
where,  as  in  tbe  present,  snch  knowledge  ap- 
pears  to  have  been  confined  to  the  agent 

alon& 

The  findings  by  the  court  were  general, 
and  must  be  held  to  Indnde  findings  of  Cut 
as  well  as  of  law,  and  therefore  to  Include  a 
finding  of  fact  as  against  tbe  defendant  npon 
its  allegations  of  fraod.  From  a  dose  ex- 
amination of  all  tbe  testimony  offered  In  the 
case  we  see  no  reason  why  socb  fin  flings 
should  be  disturbed. 

The  Judgment  is  amrmed. 

GABBBBT,  a  J«  and  GABBIGims.  1, 

concur* 
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an  Cal.  S93) 

CITY  OP  OAKLAND  v.  PACIFIO  COAST 

LUMBEB  A  MILL  CO.    (S.  F.  6250.) 
(Supreme  Court  of  Califomta.    Dec.  6.  tOlS. 
Rehearing  Denied  Jan.  8,  1916.) 

1.  EuiNENT  Domain  «=»215— DiSQUumcA- 
TION  or  JUBOK— Intbbest— Statcte. 

Voder  Code  Civ.  Proc  |  602,  BUbd.  6,  pro- 
▼Minc  tbat  challengea  to  a  joror  for  cause  ma; 
be  taaeQ  for  interest  on  his  part  in  the  event  of 
the  action  or  in  the  main  question  involved,  ex- 
cept his  interest  at  a  member,  citizen,  or  tax- 
payer of  a  county,  city  and  county,  incorporat- 
ed city  or  town,  or  other  political  subdivision 
of  a  county  or  municipal  water  district,  where, 
in  a  cibr's  action  of  eminent  domain  to  condemn 
tidelands,  defendant's  cballenKe.of  a  jaror  on 
the  ground  tbat  he  was  a  resident  and  taxpay- 
er within  plaintiff  city  was  properly  overrnled, 
since  the  action  did  not  involve  the  levying  of 
a  tax:  the  plaintiff  city  having  provided  for 
a  fond  for  the  payment  of  tbe  award, 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, CenL  Dig.  %  568;  Dec  Dig.  «=>215.] 

2.  EimifKNT  DoHAiH  •s>221— GHAaAOTB  or 
Pbopbbtt— QuBsnoif  tob  Oour. 

Under  Const,  art,  1,  |  14,  providing  that 
in  condemnation  proceedinea  compensation  shall 
be  ascertained  by  a  jury  unless  waived  as  pre- 
scribed by  law,  in  an  action  of  eminent  domain 
b7  a  city  to  condemn  tidelands,  the  court  it- 
self properly  ruled  upon  the  question  whether 
the  property  taken  constituted  a  part  of  a  lar- 
ger parcel  comprising  a  mill  property. 

[Ed.  Note.r-For  other  cases,  see  Ehninent  Do- 
main. Cent.  Dig.  U  560.  661;  Dte.  Dig.  ^ 
221.] 

8.  EMuomr  Douain  «s)»188  —  Dahaok  to 

BUBIHESS— STATUTB. 

Under  Code  Civ,  Proc.  {  1248,  providing 
that  if  property  sought  to  be  condemned  con- 
stitutes oart  of  a  larger  parcel  there  shall  also 
be  awarded  tbe  damages  which  will  accrue  to 
the  portion  not  sought  to  be  condemned  by  rea- 
son of  its  severance,  and  nnder  Const,  art.  ■  1, 
i  14,  providing  for  compensation  to  the  owners 
of  property  damaged  as  well  as  taken,  where  a 
city  sought  to  condemn  tidelands  which  defend- 
oiK  used  in  connection  with  his  mill  business 
located  some  distance  from  the  tidelands  and 
separated  therefrom  by  other  property,  the  dam- 
ages occasioned  to-  the  mill  business  by  depriv- 
injg  It  of  the  advantage  of  wharfage,  etc.,  offered 
by  the  tidelands,  could  not  be  assessed. 

CEd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  I  S70;  Dec.  Dig,  «=»138.] 

4.  Eminent  Douain  ^>a02— Dakagu— En- 

DCNCK. 

In  an  action  of  eminent  domain  the  value 
in  use  of  the  property  sought  to  be  condemned, 
as  contradistinguished  from  the  estimated  value 
by  a  posnble  nse,  may  be  givien  as  erideoce  for 
ecmslaeration  on  the  nltlmate  issne  of  the 
market  value  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  Ml ;  Dec.  Dig.  «=^202.] 

In  Banlc  Appeal  from  Superior  Court,  Al- 
ameda Count?;  William  H.  Waste,  Judge; 

Action  In  eminent  domain  by  tbe  City  of 
Oakland  against  the  Padfio  Coast  Lumber 
ft  Mill  GcHupany.  From  a  Judgment  for 
plaintiff,  and  an  order  overruling  its  motion 
for  nev  trial,  defendant  appeals.  Affirmed. 

W.  H.  H.  Hart,  of  San  Francisco,  and 
Snook  &  Cbnrdi,  of  Oakland,  for  appellant 
Ben  F.  Woolner,  City  Atty.,  and  Charles  A 
Beardsley,  Asst  City  Atty,,  botta  of  Oakland, 
tor  req  KMident 


HEKSHAW,  J.  This  Is  an  action  in  emi- 
nent domain.  The  Jury's  award  of  damages 
was  not  acceptable  to  defendant,  which  ap- 
peals. Its  principal  cmnplalnt  upon  appeal 
la  that  tbe  trial  court  mistook  the  law  con- 
trolling appellant's  right  to  compensation ; 
tbat  this  mistake  was  carried  through  the 
rulings  of  the  court  In  its  refusal  to  receive 
offered  evidence  and  in  its  Inatructions  to 
the  Jury.  But  before  approadilng  tills  con- 
sideration <Hie  minor  matter  Invites  attri- 
tion. 

[1]  Upon  voir  dire  it  was  shown  tbat  one 
of  the  Jurymen  was  a  resident  and  taxpayer 
within  tbe  city  of  Oakland.  Defendant's 
challenge  to  this  Juror  for  cause,  under  sec- 
tion 602,  subdlTldon  6,  of  the  Code  of  Civil 
Procedure,  was  overruled.  Appellant  urges 
that  the  disqualification  of  this  Juror  was  es- 
tablished by  the  showing  that  he  was  a  tax- 
payer of  the  plaintiff,  which  plaintiff  neces- 
sarily would  be  called  upon  to  pay  the  ex- 
pense of  condemnation  and  the  award  made. 
That  there  Is  much  anthorlty  to  this  effect 
Is  undoubted.  Indeed,  Lewis  lays  it  down 
as  the  general  rule.  Lewis,  Eminent  Do- 
main (3d  Ed.)  I  619.  The  condition  of  our 
laws,  however,  leads  irresistibly  to  the  con- 
clusion that  tile  Legislature  did  not  design 
to  declare  that  the  mere  fact  that  a  citizen 
was  a  taxpayer,  in  litigation  In  which  his 
dty  or  county  was  financially  interested,  dis- 
qualified that  citizen  from  sitting  as  a  Juror 
in  the  case.  If  the  construction  contended 
for  by  appellant  Is  the  true  one,  then  it  must 
be  said  that  no  action  In  eminent  domain  In 
which  a  county  of  the  state  is  a  party  can 
ever  be  tried,  tor  the  law  declares  that  such 
trial  must  be  had  In  the  county  In  which  the 
land  is  situated;  furtber,  it  givea  tbe  right 
of  tilal  by  Jury,  and,  flually,  It  declares  tbat 
the  jurors  must  be  retddenta  and  taxpayers 
wItUn  the  coonty.  StlU  further,  no  action 
at  all  In  which  the  dty  and  county  of  San 
Francdsco  or  any  other  consolidated  govern- 
ment is  a  party  can  be  tried  wltbln  such  dty 
and  county  If  the  action  be  aoe  in  which  a 
monetary  Judgmoit  j!or  or  against  the  mo- 
nlclpality  may  be  awarded.  It  Is  true  that 
this  is  but  an  argument  ab  Inconveulentl  and 
will  have  no  force  against  positive  terms  of 
tbe  written  law,  but  at  least  It  Is  persuasive 
of  the  view  tbat  the  Legislature  did  not  de- 
sign deliberately  to  produce  such  a  result, 
and  Justtfles  a  court  in  r«ichl]^.  If  It  can 
from  a  reasonable  construction  of  the  law, 
a  c<mcluslon  which  would  avdd  'It  In  Mey- 
er T.  San  Diego,  121  Cal.  102,  53  Pac.  434, 
41  L.  R.  A.  762,  66  Am.  St' Rep.  22,  upon 
which  appellant  relies,  tbe  matter  resolved 
itself  Into  the  single  proposition  that  the 
Judge  was  disqualified  because  he  was  called 
upon  to  sit  and  "to  decide  directly  whether 
or  not  property  which  he  owned  was  to  be 
subjected  to  the  burden  of  the  special  tex." 
This  case  was  dlstinguidied  lA  Hlgglns 
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San  Diego,  126  Gal  808.  68  Pad.  TOO,  08  Pac. 
209,  wben  it  Is  ixtoted  oat  that  the  Jndgtf- 
was  not  dlMiaalifled  In  an  action  against 
the  cit7  to  cdlect  a  numey  donand,  aa  the 
action  did  not  directly  IdtoItc  the  lerylng 
of  a  tax  upon  his  property.  In  Los  Angeles 
T.  Pomeroy,  183  CaL  529,  65  Pac.  1049,  it 
was  held  that  a  Judge  who  was  a  taxpayer 
was  not  by  this  fact  dlsanallfled  In  a  con- 
demnation salt  prosecnted  on  behaU  ot  the 
dty.  We  think  that  the  utmost  UberaUty 
ot  construction  is  declared  when  It  is  said, 
as  here  we  say,  that  touching  the  disgoaiifl- 
catlcm  of  a  tazp^rer'a  Interest,  the  same 
showing  and  only  the  same  showing  whldi 
would  disqualify  a  Judge  would  disauallfy  a 
Juror.  In  this  case  It  is  alleged  and  admit- 
ted ttaat  the  action  did  not  involve  the  levy- 
ing ot  a  tax  and  that  Uie  dty  of  Oakland 
had  iKTovided  before  the  commencement  of 
the  action  f<H>  a  fund  for  the  payment  of  the 
award.  The  diaUenge  for  cause  was  there- 
fore properly  overruled. 

The  physical  facts  and  circumstances  are 
not  In  dispute  and  may  be  briefly  stated. 
The  legal  coDtroversy  arises  over  the  con- 
struction to  be  put  upon  those  facts.  The 
Oakland  Water  Front  Company  had  leased 
to  defendant  certain  of  its  tldelands  on  the 
estuary  harbor  front  of  the  city  of  Oakland. 
The  city  of  Oakland  designed  to  Improve 
this  water  front  by  widening,  deepening,  and 
rectifying  the  i^annel.  It  pur<^aBed  the 
fee  of  the  property  frcnn  the  Oakland  Water 
Front  Company,  subject  to  defendant's  lease- 
hold Interest,  and  then  brought  this  action 
to  condemn  that  leasehold  Interest  as  to  a 
part  of  the  prt^rty  so  held  under  lease  by 
defendant  At  the  time  of  the  commence- 
ment of  the  action  the  lease  had  2%  years 
to  run,  with  an  option  of  6  years  renewal. 
Under  the  lease  and  renewal  the  defendant 
would  be  called  upon  to  pay  to  Its  landlord 
$117,000  rental.  Defendant  used  this  proper- 
ty for  wharf  and  lumber  yard  purposes.  Tbe 
lumber  yard  constitnted  a  convenient  and 
valuable  adjunct  and  accessory  to  the  plan- 
ing mlU  business  which  defendant  also  con- 
ducted. Its  planing  mill  and  adjacent  prop- 
erty, part  of  which  It  owned  and  a  part  of 
which  it  leased,  were  situated  on  the  upland 
of  the  dty  of  Oakland,  between  Third  and 
First  streets  and  Grove  and  Castro  streets. 
The  leased  tldelands  lay  also  between  the 
projections  of  Grove  and  Oastro  streets.  Ac- 
cess to  the  planing  mill  from  the  leased  tide- 
lands  upon  whidi  the  lumber  yard  was  sit- 
uated was  also  available  by  the  public  high- 
way of  Grove  or  Castro  streets,  the  leased 
lands  being  separated  from  the  mill  pn^erty, 
which  lay  entirety  to  the  north  of  First 
street,  by  other  lands  extending  south  frcHn 
the  southerly  line  of  First  street  some  800 
or  400  feet  A  narrow  right  of  way  20  feed: 
In  width  had  been  reserved  through  tills 
pT(q>erty  by  the  Oakland  Water  Frrat  Comr 
pany.    This  right  of  way,  however,  was  a 


reserratlon  in  fftvor  of  the  OaUand  Water 
Fnmt  Company  and  not  of  the  defendant, 
which  in  fikct  never  used  It,  hauling  its  Imn- 
ber  for  mill  and  other  purposes,  as  has  been 
said,  away  from  its  lumba  yard  over  Grove 
or  Castro  streets. 

These  are  the  physical  facts  over  which 
there  is  no  dispute.  The  court  in  its  rullngi 
and  in  its  In^mctitws  to  the  Jury  declared 
that  the  award  should  be  based  upon  the 
value  (meaning  thereby  the  market  value  in 
ccmtemplation  ot  its  use)  of  the  portion  at 
the  leasehold  luroperty  taken,  and  the  dam- 
ages, if  any,  which  resulted  from  that  taking 
to  the  remain^  of  the  leasehold.  Appellant 
Insisted  that  the  leasehold  property  taken 
was,  in  ccmtemplation  of  law,  a  part  of  the 
larger  detadied  parcel  upon  whidi  its  min 
and  mill  business  were  situated;  tliat  tbe 
fact  that  other  lands  held  in  private  owno- 
shlp  and  a  public  highway  intervened  be- 
tween the  leasehold  property  and  the  mill 
property  did  not  destroy  the  character  of  the 
two  properties  as  forming  one  parcel;  that 
the  physical  separation  was  negligible  be- 
cause unity  of  nse  and  not  physical  contlgn- 
Ity  was  the  oontrolling  toctor;  and,  finally, 
If  neither  of  these  positions  should  be  sus- 
tained, appellant  under  the  Gonstitntl<Hi  of 
this  state,  was  clearly  entitled  to  recover 
damages  for  the  proved  Injury  to  Its  miU 
business,  appellant  in  this  r^ard  saying: 

"We  submit  we  have  a  law  higher  than  a  stat- 
ute which  permits  a  defendant  to  prove  damage 
to  his  business :  that  is,  that  the  constitntioa- 
al  provisioo  is  broad  enough  to  include  all  sorts 
of  damage  to  business  and  damages  of  all  binds 
of  property,  whether  taken  or  not" 

That  it  was  upon  this  construction  of  tbe 
law  that  defoidant  really  attempted  to  try 
its  case  will  be  apparent  when  It  is  said  that 
appellant,  itself  placing  ~  a  value  upon  the 
fre^old  of  $206,000,  lays  its  damages  for 
tbe  interference  with  Its  leasehold  and  other 
properties  at  $304,000,  and  as  to  this  most 
be  added  tbe  $117,000  rental  for  that  period 
of  time,  It  fixes  the  total  valuation  of  $121,- 
000  for  damages  to  a  nine  years'  right  of 
possession  ot  iffoperty,  the  absolute  and  per- 
petual tight  to  the  possession  of  which  it 
places  at  $206,000.  Kendall  was  the  prind- 
pal  owner  of  defendant,  and  as  a  witness 
testified  that  defendant's  leas^old  Interest 
he  valued  at  $48,417.  It  was  this  leasdiold 
Interest  which  the  dty  sought  to  condana 
The  other  dements  ot  value  which  tt^ther 
in  terms  of  moncor  reached  the  aggr^te  i^ 
$304,11628  are  thus  defined  by  that  witnesE^ 
testimony: 

"1.  The  value  of  the  wharf.  2.  The  valae  of 
the  improvemests,  whicb  consist  of  roadways, 
filUng,  fire  system,  etc.  3.  The  value  of  wharf- 
age and  dockage.  4.  The  value  of  the  advan- 
tages that  I  have  in  handling  lumber  over  tbe 
wharf  by  means  of  the  vessels  coming  directly 
up  to  tbe  proi>erty,  or  bosiness.  5.  The  vahie 
that  I  have  in  selecting  from  merchantable 
lumber  select  lumber  by  means  of  having  a  yard 
In  connection  with  the  other  property.  6.  And 
the  value  that  I  have,  or  that  the  phint  has,  by 
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means  of  IniTlng  lamber  at  wholesale  wUcb  I 
would  not  have,  did  the  plant  not  bam  a  yard." 

[2,  S]  Complaint  Is  made  that  the  court  by 
Its  rulings  Itself  determined  whether  or  not 
these  pieces  of  property  constituted  one  par- 
cel within  the  meaning  of  section  1248  of  the 
Code  of  Civil  procedure,  and  refused  to  allow 
this  question  to  be  submitted  to  the  jury  for 
determination.  If  appellant  is  right  in  his 
poslfioD  that  this  was  error,  this  considera- 
tion need  not  proceed  further  and  the  appeal 
will  have  to  be  sustained.  But  neither  the 
state  nor  any  of  its  mandatories  nor  any 
other  person  or  corporation  exercising  the 
power  of  eminent  domain.  Is  compelled  to 
snbmlt  to  the  determination  of  a  Jury  every 
question  of  fact  (Vallejo,  etc.,  t.  Reed  Or- 
-diard  Co.,  147  Paa  238) ,  and  this  qnestlMi  of 
tact  (namely,  whether  or  not,  the  probative 
factB  bdng  without  controversy,  the  result- 
ant fact  establishes  the  esdstence  of  a  parcel 
from  whidi  a  portian  Is  to  be  taken)  Is  es- 
aoDtlally  a  Question  ct  law  for  the  determina- 
tion of  the  court  It  is  only  the  "compen- 
aatkHi,'*  the  "award,"  which  onr  ConaUtntlon 
declares  i^ll  be  found  and  fixed  by  a  Jnry. 
All  other  Questloiis  of  Act,  or  of  mixed  fact 
and  law,  are  to  be  tried,  as  in  many  ottier 
Jurisdictions  they  are  tried,  without  rtfer- 
«nce  to  a  jury.  -  Oonst  art  1,  {  14.  Therefore 
the  court,  in  Itself  mlln?  and  in  not  submit- 
ting to,  its  Jury  the  question  whether  the  prop- 
erty taken  constituted  a  part  of  the  lai^er 
"parcel"  comprising  the  mill  property,  adopt- 
ed the  proper  procedure.  And  we  are  satisfied 
that  the  ruling  was  correct.  Certainly  it 
was  correct  In  that  it  could  not  be  said,  with- 
in the  physical  terms  and  definitions  of  a 
*'parcd,"  that  noncontignous  upland,  separat- 
ed by  hundreds  of  feet  of  other  private  prop- 
erty from  tide  and  submerged  lands,  could 
with  the  latter  form  a  single  parcel.  Nor, 
indeed.  Is  this  contention  very  seriously  ar- 
gued. It  Is  Insisted,  however,  thai;  a  liberal 
definition  should  be  given  to  "parcel,"  and 
that  nnlty  of  use  should  be  regarded  as  the 
controlling  and  determinative  factor  In  tbe 
solution  of  this  questira  whenever  It  arises. 
But  if  unity  of  use  Is  the  controlling  con- 
sideration, it  can  matter  not  how  far  In  fact 
tbe  pieces  of  land  are  separated.  A  factory 
may  be  in  one  connty,  Its  warehouse  in  an- 
other, its  principal  sales  agency  In  a  third; 
any  interference  with  any  of  tbe  three  prop- 
erties would  of  necessity  be  an  Interference 
with  the  unity  of  use  of  them  all,  and.  If 
appellant's  positlcHi  is  sonnd,  damages  to  the 
oUier  two  may  be  recovered  for  a  taking  of 
or  an  injury  to  the  third.  Indeed,  this  is 
but  another  way  of  idirasinff  the  real  conten- 
tion of  appellant,  aa  quoted  above  from  its 
txiet,  that  business  is  pn^rty  and  when  the 
takliv  by  the  state  or  Its  agoicieB  interferes 
with.  Impairs,  damages,  or  destroys  a  busi- 
ness, compensation  may  be  recovered  th^v- 
for.  We  are  not  to  be  understood  as  saying 


that  this  should  not  be  the  law  when  we  do 
say  that  It  is  not  our  law.  It  Is  quite 
within  the  power  of  the  Legislature  to 
declare  that  a  damage  to  that  form  of  prop- 
erty known  as  business  or  the  good  will  of  a 
business  shall  be  compensated  for;  but,  un- 
less the  Constitution  or  the  Legislature  has 
so  declared.  It  Is  the  universal  rule  of  con- 
struction that  an  Injury  or  Inconvenience  to 
a  business  is  damnum  absque  injuria  and 
does  not  form  an  element  of  the  coti:pensat- 
ing  damages  to  be  awarded.  San  Francisco 
V.  Kleman,  98  Cal.  614,  33  Pac.  720 ;  15  Cyc. 
pp.  646,  733,  and  73S ;  Nichols,  Eminent  Do- 
main, S  190.  A  great  variety  of  provisions 
will  be  found  in  tbe  enactments  and  statutes 
of  the  different  states.  In  some;  by  special 
act,  tbe  jury  of  award  is  Instructed  to  allow 
compensation  for  injury  to  business.  In  this 
state  the  controlling  statute  is  section  1248, 
Code  of  Civil  Procedure,  and  that  provides 
merely  that  in  addition  to  the  damages  for 
the  property  taken,  If  that  property  consti- 
tutes a  part  of  a  "larger  parcel,"  there  shall 
also  be  awarded  "the  damages  which  will 
accrue  to  the  portion  not  sought  to  be  con- 
demned, by  reason  of  its  severance  from  the 
portion  sought  to  be  ctmdemned."  This  very 
language  limits  In  terms  the  award  of  dam- 
ages to  the  property  tak«i  and  tiie  resultant 
damages  to  contiguous  propoty  injured  by 
severance  of  the  pr^erty  ta  ken.  It,  of  course, 
has  not  the  most  remote  ai^lleabillty  to  the 
business  profession  or  occupation  which 
may  be  conducted  upon  the  property. 

It  Is  quite  apparmt  from  what  has  been 
said  that  the  asserted  damage  to  the  mill 
property  was  in  reality  a  damage  to  the 
business  and  not  to  the  realty  itself.  Indeed, 
in  tbe  nature  of  things,  a  public  improvement 
such  as  this  would  tend  strongly  to  enhance 
rather  than  to  depreciate  In  value  the  neigh- 
boring upland  properties,  and  it  Is  in  recog- 
nition of  this  that  appellant  insists  that 
under  the  Constitution,  which  of  course  con- 
trols every  legislative  enactment,  it  Is  en- 
titled to  these  asserted  damages  done  to  Its 
business.  But  tbe  meaning  of  our  constitu- 
tional amendment,  which  provides  for  com- 
pensation to  the  owners  of  property  damaged 
as  well  as  taken,  has  been  elaborately  con- 
sidered and  set  forth  by  this  court,  and  the 
view  which  this  court  has  reached  does  not 
support  appellant's  contention.  In  Eachus 
V.  Los  Angeles  Ry.  Co.,  103  CaL  614,  87  Pac 
750,  42  Am.  St  Rep.  149,  wlU  be  found  a 
discussion  of  this  amendment,  and  it  Is  there 
declared: 

"Tbe  damage  for  which  compensation  is  to  b« 
made  is  a  damage  to  the  pronerty  itself,  and  does 
not  ioclnde  a  mere  infringement  of  the  owner's 
perwHial  pleasure  or  enjoyment" 

So  It  is  that  this  court  has  uniformly  de- 
clared that  it  is  tbe  market  ybIjss,  fbat  is 
the  highest  price  estimated  In  terms  of  mon- 
ey, whicii  the  land  would  Mog  If  exposed  for 
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sale  In  Qte  open  maitot  wUdi  measares  the 
damages  for  a  ta&ing:  Sacramento  B.  Oo.  v. 
Hellbron,  156  CaL  408,  104  Paa  97d.  And 
In  tbe  case  of  a  leasehold,  unless  exceptional 
drcumstanees  are  sbown.  It  Is  held  that  thei 
value  of  the  lease  Is  its  market  value.  Klsh- 
lar  T.  Southwn  Pacific  Ca,  134  CaL  636,  66 
I>ac.  848.  Appellant  "takes  exception"  to  the 
language  of  this  court  In  the  Hellbron  Case 
to  Uie  effect  that  the  valne  In  terms  of  moner 
which  a  witness  might  think  the  lands  would 
Imre  for  some  speculative  use  to  whidi  It 
was  not  put,  and  to  whldi  it  might  never 
be  put,  was  not  legitimate  erlduioe;  In  the 
Beilbron  Case  this  court  was  not  dealing 
with  the  qnestion  of  the  value  of  land 
as  evldraioed  by  a  present  use,  but  solel? 
with  the  problraaatlcal  values  sought  by  the 
witnesses  to  be  put  upon  the  land  for  prob- 
Innatlcal  nsedk  If  the  exception  to  the  exclu- 
sion of  this  kind  of  evidokce  is  well  taken, 
then  it  wonld  be  quite  permissible  for  the 
witnesses  to  say,  "If  oil  were  discovered  np- 
on  the  land  It  would  be  worth  $20,000  an 
acre,"  "if  a  gold  mine  were  discovered  upon 
It  it  would  be  worth  flO.OOO  an  acre,"  "if 
a  man  wanted  to  buy  it  and  establish  a  town- 
site  it  would  be  worth  $3,000  an  acre,"  and 
80  on,  until  such  inquiry  in  a  condemnation 
suit  would  bear  a  close  afitnlty  to  Lord  Dun- 
dreary's famous  question,  "If  you  had  a 
brother  would  he  like  cheese?" 

[4]  I3ut  appellant  has  no  Just  complaint  to 
make  of  tbe  trial  court's  rulings  In  this  re- 
gard. Nor  yet  has  this  court  ever  said  that 
the  value  In  use,  as  contradistinguished  from 
tbe  estimated  value  of  a  proposed  problemati- 
cal use,  might  not  be  given  In  terms  of  mon- 
ey, not  as  determinative  ot  the  question,  but 
as  being  evidence  of  the  ultimate  fact  which 
the  jury  Is  called  upon  to  find,  namely,  the 
market  value,  and  all  evidence  of  this  <^ar- 
acter  was  admitted  by  the  trial  court  and 
submitted  to  the  jury  under  proper  Instruo- 
tions  as  to  the  consideration  which  they 
should  pay  to  this  evidence  In  reaching  th^r 
verdict 

We  have  not  thought  It  of  value  to  review 
the  numerous  adjudications  from  sister 
states  upon  this  question.  They  arise  under 
many  difTerlng  statutes.  Some  are  special 
statutes  expressly  providing  for  compensa- 
tion for  injury  to  business;  others  In  terms 
Instruct  the  Jury  of  award  to  give  to  the  own- 
er damages  for  any  and  all  detriment  which 
may  be  occasioned  to  him  by  the  taking.  In 
this  state,  as  we  have  seen,  our  Constitution 
and  our  statute,  and  the  construction  which 
this  court  has  uniformly  put  upon  them, 
limit  compensation  to  the  damage  sustained 
by  tbe  property,  the  foundatitm  at  the  com- 
putation of  which  damage  is  and  necessarily 
must  be  the  market  value 

The  instructions  of  the  court  and  its  rul- 
ings upon  the  admission  of  evidence  were 
one  and  all  in  strict  conformity  to  this  prln- 


BEPOBTER  (OaL 

dple,  and  ttiereflm  do  not  xequlr*  explldt 
consideration. 

For  the  reasons  givox  the  Jndgmeot  and 
order  appealed  from  are  afflrmed. 

We  concur:  AKGELLOTTI,  a  JC;  MO* 
TIN.  J.;  SHAW.  J.;  SLOSS.J.;  LAWUW, 
J.;  LOBIGAN.J. 

(171  c»L  my 
DONAHUE      SWEENEY.    (Sac.  2191-) 
(Supreme  (>>nit  of  Cahfonila.   Dec  2,  191&) 

1.  Dbeus  <9=a206— Deuviet— 8 u iTitms  or  a 

Evidence. 

Evidence  In  an  action  to  quiet  title,  wlien 
plaintiff  claimed  under  a  deed  from  his  mother, 
held  to  sustain  a  finding  that  there  had  been  no 
delivery  tbereoC. 

IHd.  Note.— For  other  cases,  see  Deeds,  Cent, 
Dig.  U  620-632 ;  Dec  Dig.  «=320e.] 

2.  Derds  «=9l94— -Prbsuvptioii— Dkuvkbt. 

The  tact  that  a  deed  is  found  In  tbe  poswi 
rion  of  the  grantor  supports  a  presumption  tint 
it  was  never  delivered, 

[Ed.  Note— For  other  cases,  see  Deeds,  Ont 
Dig.  S{  574-583,  623,  634;  Dec  Dig.  «=>1M.1 

3.  Deeds  «=>104— Delivebt— BaqtriBrrEa 

Whatever  method  of  delivery  Is  adopted, 
there  must  be  a  plain  showing  that  the  grantor, 
by  acts  or  words  or  both,  mtended  to  divat 
himself  of  title. 

[Ed.  Note.— For  other  cases,  see  Deed?.  Cnt 
Dig.  (S  574-583,  623.  634;  Dec  Dig.  ^194] 

4.  AFPEAL  and  EBBOB        0 12— QUEBnOM  w 

Fact^Review. 

In  an  action  to  quiet  title,  wherein  [daintiS 
claimed  under  a  deed  from  his  mother,  a  qaea- 
tlon  whether  his  conduct  after  he  received  the 
deed  authorized  the  inference  that  it  had  not 
been  delivered  to  bim  was  for  the  detenninati(»i 
of  tbe  superior  court  on  tbe  evidence,  and  its 
finding  thereon  would  not  Iw  reviewed  by  tbe 
Supreme  Court. 

[Gd.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cwt  Dig.  H  8316-8380;  Dec  Dig. 
842.J 

5.  Deeos  <8=»66— Qnianoif  ov  Fact— Dkuv* 

EBT. 

Delivery  or  nondelivery  is  always  a  qaet> 
tlon  of  tact  to  be  found  from  the  anrronnding 
circumstances  of  csch  transactira. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Oent 
Dig.  II  127,  633 ;  Dec.  Dig.  ^66.] 

6.  Evidence  *=>230— Declabatiokb  orGuir- 

TOB— DeLIVEBT  of  DeED. 

In  an  action  to  quiet  title,  where  plaintllt 
claimed  under  &  deed  from  his  mother,  erideoce 
of  her  subsequent  declarations  regarding  her 
oivuership  of  tbe  property  to  which  plaintiff  ss- 
serted  title  under  tbe  deed,  which  was  in  ha 
possession,  was  admissibte  as  bearing  on  tbe 
delivery  of  the  deed. 

I  Ed.  Note. — For  other  cases,  see  Rvideno, 
Cent  Dig.  §8  835-851;  Dec  Dig.  «=>230.] 

Department  %  AppeaA  from  Snpolor 
Court.  Sacramento  County;  Peter  J.  Shlelda, 

Judge. 

Action  to  quiet  title  by  Joseph  Jj.  Dontboe 
against  Alice  Sweeney,  as  executrix  of  the 
will  of  Margaret  Doscher,  deceased.  Judg- 
ment for  defendant,  moti<Hi  for  new  trial  de- 
nied, and  plaintiff  appeals.  Judgment  and 
order  affirmed. 
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C.  W.  Baker,  and  S.  natnatier,  both  of 
Sacramento^  for  appellant.  Chauncey  H. 
Dunn  and  A.  B.  Tabor,  botb  of  Sacramento, 
for  respondent. 

MEIiVIN,  J.  PlalntUf  sued  to  QUIet  title 
to  the  following  described  real  property  tAt- 
nata  In  the  dty  of  Sacramento: 

"Tbe  wnth  fifty  (SO)  feet  of  tfae  west  fifty- 
seven  (57)  feet  m  lot  Damber  ten  (10)  In  the 
block  bounded  by  G  and  D  and  Twelfth  and 
Thirteenth  rtreeta  of  said  city." 

He  claimed  under  a  deed  from  bis  mother, 
Margaret  Doscher  (defendant's  testate),  bear- 
ing date  October  28.  1902.  The  answer  de- 
nied plalntUTs  Interest  nnder  any  deed  or 
Oirongh  any  other  Ingtmment  save  the  will 
of  bla  mothOT,  whereby  he  was  devised  a  cer- 
tain Interest  In  remainder,  subject  to  an  es- 
tate for  years.  The  answer  also  pleaded  tbe 
bar  of  the  statne  of  limitations  (section  31S, 
Code  GlT.  Proc).  The  court  found  that  plain- 
tiff bad  no  Interest  in  the  land  except  that 
0.-nn  to  him  by  tbe  wUl,  and  the  plea  of  the 
bu  of  the  statute  waa  also  sustained.  From 
tile  Judgmoit  entered  in  accordance  with 
said  iiTirtinga  and  ftom  the  order  denying  his 
motion  for  a  new  trial,  plaintiff  appeals. 

[11  The  first  attack  ot  appellant  la  np<m 
the  oourfs  oon<dtisl<m  that  there  had  b^n  no 
delivery  ot  the  deed  under  which  he  claims. 
That  the  deed  was  prepared  at  about  the  time 
Indicated  the  date  la  not  questioned.  The 
plaintiff  testified  that  In  November.  1002.  his 
mother  sent  him  to  Mr.  Dunn's  office  to  get 
aame  papers.  Be  totik  the  documents  to  her. 
Th^  were  contained  In  an  unsealed  envelope. 
Mrs.  Doscher  took  the  deed  from  the  en- 
velope and  said: 

*^ke  tUs  paper;  examine  it;  look  it  over.** 

After  reading  It,  Mr.  Donahue  handed  it 
back  to  his  mother,  who  thereupon  placed 
the  deed  again  In  the  envelope,  sealed  it,  and 
passed  It  to  plalntilf,  saying: 

''You  take  this  from  my  hand,  lliey  are  your 
deed  to  the  place  we  are  living  In  aDd  tbe  girls' 
deeds  to  the  other  place.  You  take  them  end 
place  them  In  the  box,  so  you  can  say  they  were 
delivered.    You  received  them  from  me." 

He  deposited  the  package  In  a  tin  box. 
She  locked  the  box  and  put  it  away  In  a 
drawer  of  ber  bureau.   She  then  said: 

"Yon  win  always  find  the  key  under  my  pil- 
low. If  any  one  gets  them  before  you  do,  yon 
get  the  box,  break  It  open,  get  the  deeds,  rmi 
down  and  place  them  on  record  right  away." 

In  response  to  Mr.  Donahne'a  Inquiry  why 
8be  desired  him  to  put  the  papers  in  the  box, 
■he  said: 

**Tou  can  say  you  were  tbe  last  one  to  receive 
them  from  me." 

The  mother  lived  on  the  proper^,  and  tor 
some  years  after'  he  first  saw  the  deed  Mr. 
Donahue  lived  there  aUK^  but  after  bis  mar- 
riage he  moved  to  another  part  of  tbe  city. 
Tbe  ground  floor  of  the  building  which  was 
located  upon  tbe  laqd  consisted  of  a  grocery 
store,  a  warehouse,  and  a  saloon.  Tbe  sec- 
ond floor  was  occupied  as  a  dwelling.  About 


a  year  and  a  half  after  the  first  conversatloii 
between  plaintiff  and  hla  mother  she  said  to 

him: 

"Joe,  if  yon  ever  tate  tbe  deeds  and  place 
them  on  record  before  I  die.  I  will  disown  yon. 
1  want  the  reridne  off  of  tfae  estate  as  long  as 

I  Uve." 

He  explained  that  she  always  spoke  of  rent 
as  "residue."  Afterwards,  when  be  had  been 
superintending  some  repairs  which  were  be- 
ing made  to  the  roof,  be  reported  to  her  that 
the  work  was  satisfactory.  She  replied: 

"Well,  yon  are  doing  it  for  yourself,  not  for 
me," 

Plaintiff  testified  that  he  furnished  the 
money  to  pay  for  these  repairs.  He  also  paid 
for  some  woodwork  which  was  done  in  con- 
nection with  tbe  saloon.  Plaintiff  also  testi- 
fied that  upon  one  occasion  bis  mother  bad 
said  that  she  could  change  the  girls'  deeds 
any  time,  but  that  she  could  not  change  his, 
because  she  had  already  given  tbe  property 
to  blm.  Mr.  Donahue  also  stated  that  he  nev- 
er had  possession  of  the  box  In  which  the 
deed  was  kept. '  There  was  other  evidence, 
but  we  have  sufficiently  Indicated  the  general 
tenor  of  Mr.  Donahue^a  testimony  on  the 
matter  of  dellvvry. 

[2]  Tbe  evidence  was  sufficient  to  Justify 
the  court's  deductions  and  to  support  tbe 
finding  of  nondelivery.  Tbe  deed  was  found 
in  tbe  poBsesBhm  of  tfae  grantor.  This  &ct 
supports  a  presumption  that  it  mu  never  de- 
livered. 13  Gyc.  733;  Devlin  on  Deeds,  f 
268a. 

[S]  It  Is  a  fundamental  rule  that,  what- 
ever  method  of  delivery  la  adopted,  there 
most  be  a  i^aln  showing  that  the  grantor 
by  acts  or  words  or  both  Intended  to  divest 
Umself  (or  herself)  of  title.  Vfalls  v.  Rltter, 
180  ni.  fll9.  54  N.  E.  065;  Denis  v.  Telatl,  96 
OaL  227.  31  Paa  1;  Black  v.  Sharkey,  IM 
ObL  281.  37  Fac.  9SBi  Bury  T.  Yonn&  9B 
Gal.  451.  88  Paa  338,  85  Am.  St.  B^  186; 
Elliott  Merchants*  Bank,  etc  Co..  21  Cat 
App.  640, 1S2  Pac.  280;  Kenney  v.  Parks,  187 
Cal.  631.  70  Pac.  656.  Opposed  to  the  testi- 
mony of  the  plaintiff  regarding  the  manual 
tradition  of  the  paper  are  certain  drcnm- 
stances  which  Indicate  that  his  mother  did 
not  Intend  to  divest  herself  of  title.  Her 
very  iDjunctltm  that,  If  anything  happened  to 
ber,  be  should  make  baste  to  put  the  deed  on 
record.  Is  one' of  these  drcumstances,  and  an- 
other is  found  In  her  renuirk  that  she  would 
disown  him  if  he  ever  should  record  the  deed 
during  her  lifetime.  There  was  evidence  that 
subsequent  to  November,  1902,  the  date  of  tbe 
alleged  delivery  of  the  deed.  Mrs.  Doscher 
incumbered  the  property  once  by  a  mortgage 
and  again  by  a  deed  of  tnet;  that  she  ex- 
ecuted leases  to  a  part  of  tbe  premises ;  tbat 
she  paid  the  taxes;  and  that  tbe  insurance 
was  In  her  name.  All  of  these  fitcts  and  cir- 
cumstances were  [Hroperly  considered  by  the 
court  as  tending  to  rebut  tbe  testimony  of 
plalntlfF  regarding  the  alleged  delivery  of  tbe 
deed  to  blm.   It  was  not  shown  tbat  plain* 
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tiff  ever  In  any  way  objected  to  his  mothet*a 
complete  dominion  over  the  property  and  the 
treatment  of  It  by  her  as  her  own. 

[4]  Whether  or  not  his  conduct  after  the 
time  when,  as  he  asserts,  he  received  the 
deed  was  such  as  to  authorize  the  inference 
that  it  had  not  been  delivered  to  iilm,  was  a 
question  to  be  determined  by  the  superior 
court  upon  the  evidence  adduced  at  the  trial, 
and  the  finding  upon  that  subject  will  not  be 
reviewed  here.  Poulson  v.  Stanley,  122  CaL 
658,  55  Pac.  605,  68  Am.  St  Rep.  73. 

[G]  Delivery  or  nondelivery  is  always  a 
question  of  fact  to  be  found  from  the  sur- 
rounding  circumstances  of  each  transaction. 
FoUmer  v.  Bearer,  158  CaL  758,  112  Pac.  544. 
It  is  evident,  therefore,  that  the  court's  find- 
ing that  no  delivery  of  the  deed  had  taken 
place  was  based  upon  an  analysis  of  conflict- 
ing testimony  which  we  may  not  question. 

[61  Appellant  insists  that  the  court  erred 
In  admittiDg  evidence  regarding  certain  con- 
versations held  subsequently  to  November, 
1902,  in  which  Mrs.  Doscher  was  r^resent- 
ed  as  saying  that  she  would  not  ^ve  her 
property  to  her  children  during  her  life.  The 
recent  case  of  Williams  v.  Kldd,  151  Pac.  7, 
dispoeea  of  this  objection,  l^e  court  was 
there  considering  the  contention  of  appellant 
that  upon  the  issue  of  delivery  or  nondelivery 
the  respondents  had  been  allowed  erroneously 
to  introduce  evidence  of  conversations  be- 
tween Williams,  the  alleged  grantor,  and  one 
Becker,  a  prospective  purchaser  of  the  prop- 
erty, held  after  the  time  when,  according  to 
KIdd's  assertion,  the  instrument  had  been 
delivered.  In  these  conversations  Williams 
had  asserted  that  be  owned  the  property.  It 
was  held  that,  while  acts  and  declarations  of 
TL  grantor  made  after  he  has  parted  with  his 
title  and  In  disparagement  of  It  are  inad- 
missible, unless  made  in  the  presence  of  the 
grantee,  nevertheless,  when  the  very  ques- 
tion la  whether  or  not  the  alleged  grantor 
baa  dlrested  himself  of  title,  his  declara- 
tions and  acts  made  and  done  after  the  sign- 
ing of  an  instrument,  In  form  a  deed  to  tbe 
property  in  dispute,  are  properly  admissible 
as  bearing  npoa  the  qnestlfm  of  dcUvery.  In 
the  case  at  bar  the  same  qttesUon  was  In- 
volved, and  upon  tbe  same  principle  It  was 
perflectly  proper  to  admit  evidence  ct  Mrs. 
Doscber's  declarations  regarding  her  owners 
ship  ot  tbe  very  property  to  wbldi  tbe  plain- 
tiff asserts  title  under  the  deed  which  was 
In  tbe  possession  of  the  grantor  at  tbe  time 
of  her  death. 

Appellant  asserts  that  several  errors  were 
committed  by  tbe  court  in  tbe  trial  of  tbe 
qnestitm  of  defendant's  adverse  possession, 
but  we  will  forego  dlscasslon  of  these  mat- 
ters, because  the  finding,  supported  as  It  is  by 
competent  evidence,  that  there  never  was  a 
delivery  of  tbe  deed  by  Ura.  Doscher  to  her 
8<m,  Joseph  Ta  Ponabn^  Is  condoaive  ot  tbe 
whole  matter.  That  she  owned  and  poraessed 
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the  land  in  controversy  up  to  October  28, 
1902,  is  alleged  by  plaintiff  and  admitted  by 
defendant  If  the  deed  to  the  property  was 
never  delivered,  the  title  remained  In  her 
until  her  death.  The  findings,  conclusion,  and 
judgment  on  this  branch  of  the  case  relieve 
us  of  the  necessity  of  making  further  exam- 
ination of  the  second  ground  of  defoue, 
which  was  based  upon  defoidant^a  claim  ot 
title  by  adverse  possession. 
The  judgment  and  <»der  are  affirmed. 

Weconcar:  LOBIOAN,  J.;  HBNSHAW.J. 


(171  Cal.  1ST] 

SYMME3  T.  SIERRA  NEVADA  MINING  00. 

(S.  P.  «740.) 
(Supreme  Court  of  California.    Dec.  9,  1915.) 

1.  Mines  and  Minekau  4C=}106 — Stockhold- 
EBS— Examination  or  Mine— Recovbbt  or 
Pen  ALxt— Statute. 

That  Civ.  Code,  |  689,  prescribing  a  pen- 
alty for  refusal  to  permit  a  stodiholder  of  a  mill- 
ing compaD][  to  examine  the  mine,  makes  no 
specific  menti<ni  of  the  right  given  him  by  sectioB 
5«S  to  take  samples,  does  not  prevent  him  from 
recovering  the  penalty  where  those  in  charge  of 
the  mine  prevent  him  from  taking  samples;  the 
two  sections  being  disjointed  parts  of  a  sinsk 
act  and  property  construed  together. 

[Ed.  Note. — For  other  casee,  see  Mines  and 
Minerals,  Cent  Dig.  S  230;  Dec  Dig.  «=>10&} 

2.  SXATtnrES  «S>241— SXAIUIBB  iMPosino  Fxii* 
ALTIBS— CONSTBUCTION. 

Statutes  imposing  penalties  sbonld  be  atziet* 

ly  construed. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §S  322,  323 ;  Dec  Dig.  «=9241.] 

3.  Mines  and  Minebals  4=s>106— Exajczha- 
TioN  OF  Mine— Recovbbt  or  Pbnaxtt. 

That  the  mine  from  which  a  stockholder 
was  prevented  from  taking  samples  under  an* 
thority  of  Civ.  Code,  8  was  situated  in  Ne- 
vada, did  not  prevent  him  from  recovering  the 
penalty  imposed  by  section  589,  where  the  min- 
ing corporation  was  organized  under  the  laws 
of  and  had  its  place  en  baginets  witMn  Cali- 
fornia. 

[Ed.  Note.— For  other  cases,  see  Mines  aad 
Minerals,  Cent  Dig.  §  230;  Dec  Dig.  <8=»106l] 

Department  2.  Appeal  from  Superior 
Oourt,  Cit7  and  County  of  6aa  XVandaco; 
James  M.  Seawell,  Judge. 

Action  by  Whitman  Symmes  against  the 
Sierra  Nevada  Mining  Company,  a  corpora- 
tion. From  Judgment  tor  def^dant,  plabi- 
tlff  appeals.  Reversed. 

Houghton  &  Houghton,  of  San  Franciaco, 
for  appellant  Edwin  H.  Williams,  of  Saa 
Francisco,  for  re^ndent 

HENSHAW.J.  Defendant  18  a  mining  cor- 
poratlon  organised  under  tbe  laws  of  tbe 
state  of  California  and  having  its  prlndpal 
place  of  business  within  this  state.  PUdn* 
tiff  ta  a  stockholder  of  d^endant  corpMa- 
tl<Hi,  which  is  conducting  mining  ooenXbam 
tor  gold,  sliver,  and  other  precious  metals  oa 
Its  properties  In  Storey  coimty,  Nev.  Plain- 
tiff  pleaded  these  matters  and  further  plead- 
ed his  desire  to  inspect  and  eiamlne  ttM 
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mining  properties,  hla  application  to  the 
president  for  written  permission  so  to  do,  tbe 
written  Instructions  of  the  president  to  the 
superintendent  in  charge  of  the  mine,  all  In 
compliance  with  the  law.  Ctv.  Code.  S§  ^> 
588.  Further  plaintiff  pleaded  the  superin- 
tendent's expressed  desire  to  comply  with  the 
president's  letter  of  InstmcUon  and  an  agree- 
ment as  to  the  day  when  plaintiff  was  to  be 
allowed  to  examine  the  mine.  He  began 
his  examination  under  the  guidance  of  James 
Meehan,  foreman  of  the  mine,  delegated  to 
the  performance  of  this  duty  by  the  super- 
intendent. The  foreman,  declaring  that  he 
was  acting  under  instructions  from  his  super- 
intendent, refused  to  allow  plaintiff  to  take 
any  samples  of  the  ore  or  ore  bodies  of  the 
mine.  Plaintiff  pleaded  that  these  samples 
were  a  necessary  part  of  his  proposed  ex- 
amination, and  that  it  was  impossible  to 
make  a  full  and  complete  examination  with- 
out taking  sncfa  samples.  Basing  his  demand 
for  Judgment  upon  this  asserted  refusal  of 
the  superintendent  to  comply  with  the  law, 
he  BDks  a  monetary  judgment  in  the  sum 
of  $1,000,  a  further  Judgment  compelling  the 
officers  of  the  corporation  to  discharge  the 
superintendent,  and  finally  an  inJuocUve 
Judgment  forbidding  the  corporation  from 
ever  thereafter  employing  the  superintendent 
and  from  paying  him  any  salary  after  the 
28th;  day  of  April — ^the  date  of  the  breach  of 
the  statutory  duty. 

A  general  demurrer  to  this  complaint  was 
interposed  and  sustained.  Plaintiff  declining 
to  amend  appeals  from  the  Judgment  which 
followed.  The  governing  law  has  received 
consideration  from  this  court  in  Byre  r.  Har- 
mon, 92  Cal.  680,  28  Pac.  779,  and  very  re- 
cently In  Hobbs  v.  Tom  Reed  Gold  Mining 
Ca,  164  Cal.  497,  129  Pac  781.  43  L.  B.  A 
(N.  S.)  1112.  For  the  scope  and  purpose  of 
the  law,  for  Its  dual  character  as  being 
remedial  and  penal.  It  will  suffice  to  refer  to 
these  two  cases.  Unquestionably  the  action 
here  brought  addresses  itself  to  the  penal 
side  of  the  law.  The  cause  of  action  rests 
upon  the  asserted  violation  of  a  right  which 
the  statute  gives  to  plaintiff  as  a  stockholder 
of  defendant  The  "relief*  sought  (to  employ 
the  word  which  the  Code  uses)  Is  the  recovery 
of  the  monetary  penalty  prescribed  by  the 
law,  with  the  Imposition  of  the  additional 
penalties  which  the  law  Imposes  and  inflicts 
npoh  the  offending  officer. 

[1,2]  -Section  588  of  the  Civil  Code  In  ex- 
press terms  ^ves  a  stockholder  the  right  "to 
examine  such  mining  property,  accompanied 
by  an  expert,  take  samples  and  make  such 
other  examination  as  be  may  deem  neces- 
sary." Hereby  la  given  the  right  of  examina- 
tion, and  within  that  right  of  examination,  by 
its  very  definition.  Is  included  the  right  to 
take  samples.  Indeed,  if  this  were  not  ex- 
'pressly  conferred,  if  the  statute  gave  no  more 
than  a  right  of  examination.  It  would  require 
no  straining  of  the  meaning  of  the  word  as 
applied  to  mining  {a-operties  to  say  that  it 


properly  If  not  necessarily  Included  the  right 
to  take  ore  samples.  The  purpose  of  the 
examination  is  to  arrive  at  the  value  of  the 
property  In  which  the  stockholder  Is  interest- 
ed. Broadly  speaking,  that  value  Is  compos- 
ed of  two  elements,  the  economical  or  un- 
economical working  of  the  mine,  and  the  ex- 
tent and  richness  of  the  ore  body.  One  em- 
ploying an  expert  to  examine  a  mining  pr<^ 
erty  would  view  with  amazement  a  report 
that  declared  there  was  an  ore  body  of  given 
dimensions,  but  that  the  expert  had  taken 
no  samples,  caused  no  assays  to  be  made,  and 
could  place  no  valuation  upon  that  ore  body. 
Section  S88  of  the  Civil  Code  then  defines 
the  right  of  examination  of  a  stockholder. 
■Section  588,  dealing  ^ith  the  same  matter, 
prescribes  the  p^altles  for  a  refusal  to  ac- 
cord to  the  stockholder  the  right  which  the 
law  gives  him.  Section  589  declares  that  any 
stockholder  'Is  entitled  to  visit  *  •  ♦ 
and  examine  the  mine";  that  upon  applica- 
tion the  president  must  issue  his  instructions 
to  the  superintendent  "commanding  him  to 
show  and  exhibit  such  parts  of  said  mine  or 
mines  as  the  party  named  In  said  order  may 
desire  to  visit  and  examine.**  Statutes  im- 
posing penalties  are,  for  humane  reasons,  sub- 
jected to  strict  construction.  Subjecting  thlsr 
statute  to  such  construction,  the  learned 
Judge  of  the  trial  court,  under  the  conviction 
that  because  section  689  did  not  in  terms 
provide  a  punishment  for  a  failure  to  allow 
the  taking  of  samples,  and  as  the  taking  of 
samples  did  not  come  within  the  strict  defini- 
tion of  inspection  and  examination,  for  a 
violation  of  the  stockholder's  right  to  take 
such  samples  this  action  to  enforce  a  penalty 
did  not  lie,  tbe  stockholder's  sole  right  being 
In  mandate  to  compel  a  performance  of  the 
duty.  In  this  we  think  the  court  erred.  The 
sections  of  the  Code  are  In  reality  but  dis- 
jointed parts  of  a  single  act.  Stats.  1905,  p. 
584.  The  division  Into  Code  sections  while 
not  illogical  is  nevertheless  arbitrary.  The 
connection  between  the  two  sections  still  re- 
mains most  intlihate.  The  examination 
which  the  stockholder  is  of  right  entitled  to 
make  by  section  588  Is  the  same  examination 
for  the  refusal  to  allow  him  to  make  which 
the  officers  of  the  corporation  become  liable 
to  the  penalties  of  section  589.  and  the  de- 
murrer upon  this  ground'  was  improp«^ 
sustained. 

[3]  Respondent  in  support  of  the  ruling, 
however,  argues  further  that  the  case  comes 
within  the  rule  that  the  penal  provisions  of 
a  statute  will  not  be  enforced  In  the  case  of 
contracts  made  or  acts  done  outside  of  the. 
boundaries  of  the  state  where  the  law  is 
enacted,  and  herein  It  relies  upon  such  cases 
as  First  National  Bank  v.  Price,  33  Md.  487, 
3  Am.  Rep.  204,  Bettys  v.  Milwaukee,  etc.. 
By.  Co.,  37  Wis,  323,  and  State  of  Indiana  v. 
John,  6  Ohio,  217.  But  these  and  all  like 
cases  go  only  to  the  extent  of  saying  that  the 
courts  of  one  state  will  not  Impose  or  Inflict 
penalties  provided  by  the  laws  of  anotha 
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state  and  not  found  In  the  statutes  of  the 
state  to  whose  courts  recourse  Is  had.  En- 
tirely alien  are  those  cases  to  this  considera- 
tion, where  the  corporation  is  a  California 
corporation,  the  penalty  asked  to  be  enforced 
a  penalty  prescribed  by  the  laws  of  Cali- 
fornia, and  recourse  for  the  enforcement  of 
the  penalty  Is  sought  from  our  own  courts. 

The  Judgment  appealed  from  la  tber^ore 
rerersed. 

We  concur:  MELTIN,  J.;  LORIQAN,  J. 
on  cai.  Ml) 

FROEMINQ  et  aL  v.  STOCKTON  ELEC- 
TRIC E.  CO.    (Sac.  2189.) 

(Supreme  Court  of  California.    Dee.  7,  1916. 
Bebeaxlng  Denied  Jan.  6,  1916.) 

1.  PZJBADINO  «=>53— STMEIT  EilLEOAnS— IK- 

juBiEs  TO  Passbnqib—Pizaoino— Incon- 
sistent COUKTS. 

In  an  action  for  wrongful  death  of  a  street 
car  pasaenger,  it  was  proper  to  plead  the  aegli- 
gence  of  the  company  as  occurring  in  several  in- 
consistent ways,  in  separate  countfl,  and,  if  any 
was  sDstainea  by  evideuce,  plaintiff  could  re- 
cover. 

[EkU  Note.— Tor  other  ease^  see  Pleading. 
Cent.  Dig.  H  114r-117;  Dec  Dig. 

2.  CAsaiXBs  «=9314— Stbbit  Bailboads— In- 

JDBIE8  TO    PAaSBNOEB  —  PliADING  —  COW- 

8TBUCTI0N. 

1q  an  action  Ua  wrongful  death  of  a  street 
car  passengert  where  the  petition  alleged  that 
the  decedent  was  injured  %y  starting  the  car 
while  she  was  attempting  to  alight  therefrom," 
the  allegation  was  not  an  admiasion  that  dece* 
dent  negligently  alighted  from  a  moving  car, 
but  only  that  she  was  ready  to  alight. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1260,  1270,  12^  1274,  127&- 
1280;  DecXHg:  «3»314.] 

8.  Cabbubs.  «3»33&-Sibxet  Bailboasb— In- 

JTTBIES  TO  PaSSENOEBS— COHTBXBUTOBT  NKG- 

LIOENCE. 

That  a  passenger  on  a  street  car  went  upoD 
the  platform  or  steps  of  the  moving  car  pre- 
paratory to  alighting  does  not  alone  show  con- 
tributory negligence. 

[Ed.  Note^For  other  oases,  see  Carriers, 
Cent.  Dig.  SS  IB8S.  1886, 188S-U97;  Dec.  Dig. 
^333.] 

4.  Plbadino  «s>8  —  OuABDiAir  Ad  LrrsM— 

OONCLDBIONS. 

In  an  action  for  wrongful  death  of  a  street 
car  passenger  by  the  guai^ian  ad  litem  of  mi- 
nors, an  anegation-  that  the  guardian  was  ap- 
pointed guardian  ad  litem  and  was  authorized 
to  commence  and  prosecute  the  action,  and  that 
be  accepted  the  appointment,  though  inartistic, 
was  not  bad  as  pleading  a  conclusion. 

[Ed.  Note.— For  other  cases,  see  Plesding, 
Cent  Dig.  S5  12-28%,  68;  Dec  Dig.  «»8.] 

5,  Appeal  and  Erbob  «=>1040— AuBioumxB 
or  Plzadihq — Habhless  Ebbob. 

where  the  petition  in  an  action  for  the 
death  of  a  street  car  passenger  id  setting  forth 
the  appointment  of  a  guardian  ad  litem  was  de- 
fective, but  the  facts  as  to  the  appointment  were 
fully  shown,  the  error  in  overriUing  a  demurrer 
to  the  petition  was  harmless. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4089-4105 ;  Dec  Dig.  <S=> 
1040.1 


6.  WrrNEssEs  «=>401— Stbew  Railboads  — 

INJUBIBS  TO  FaSSENOEBS— CBOSB-EXAMUfA- 

TION. 

In  an  action  for  death  of  a  street  car  pas- 
senger, where  the  plaintiff  called  defendants 
coiductor  odIt  to  show  that  decedent  was  on  the 
car  at  the  time  of  the  injury,  and  defendant  in 
cross-examining  him  attempted  to  show  oon* 
tributory  negligence,  the  plamdff  was  not  bonnd 
by  such  evidence,  nor  could  his  other  evidence 
then  be  discarded,  since  by  cross-examining  the 
witness  outside  his  direct  testimony  defendant 
made  him  his  own  witness  and  not  plaintiff's. 

[Ed.  Note.— For  other  cases,  see  Witnesses^ 
Cent  Dig.  S  1270;  Dec  Dig.  «=»401J 

7.  Cabbxbbs  ®:=>320— Street  Razlroad»— In- 
JUBIB9  TO  Passbnobbs- Actions  — QuEB- 

nONB  rOB  JCBT. 

On  eonflioting  evidence,  in  an  action  for  the 

death  of  a  street  car  passenger,  the  question 
of  recovery  is  for  the  jury,  and  must  oe  sub- 
mitted, although  one  of  plamtiff's  witnesses  on 
cross-examination  teatifiu  adversely  to  him.  on 
matters  outside  the  direct  examinatinu 

[Ed.  Note.— For  other  cases,  see  Carriers 
Cent.  Dig.  {$  1118. 1126, 1149, 1153, 1160, 1167. 
1179,  1190,  1217,  1233,  1244,  1248,  13US-1325; 
Dec  Dig.  «=>^.3 

8.  Gabbiebs  ^=>318— Stbebt  Bailboads— Ir- 

JTJBIES   TO  PASaBNGEBS— BnOENCB— Sum- 

CIENCT. 

Evidence,  in  an  action  for  the  death  of  a 
street  car  passenger,  held  sufficient  to  sustain  a 
verdict  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Garrien, 
Cent.  Dig.  H  1270,  1807-1814;  Dec  Dis. 
318.] 

9.  EvinERCB  «=s>123— Res  Obbtji— iNJintna 
TO  Pasbenobb. 

The  self-serving  explanation  of  a  street  csr 
conductor  as  to  how  an  aoddent  happened,  made 
after  it  occurred,  was  not  res  geste  and  was 
inadmissible  In  an  aetiai  for  the  deaUt  of  a  pas- 
senger. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  361-368 ;  Dec  Dig.  ^123.] 

10.  Tbial  €=>29— Conduct  or  Tbul— Stass- 

HENT8  or  COUBT. 

In  an  acthin  for  the  death  of  a  street  car 
passenger,  it  was  not  error  for  the  court  to  ad- 
vise defendant's  attorney,  in  repeating  a  wit> 
ness'  statement,  to  give  the  witness  an  oppw* 
tunity  to  say  whether  he  so  testified. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  80-83.  608;  Dec  Dig.  «=929.] 

11.  iNrANTS  «S998  —  Aoixon  —  APFOZHmBnT 
or  GUABPZAN- EVIDSNOB— ADUISBIBIOTT. 

In  an  action  for  the  death  of  a  street  car 
passenger,  it  was  not  error  for  the  court  to  ad- 
mit the  order  appointing  a  guardian  ad  litem  on 
the  fact  of  appointment  bnt  not  on  Uie  truth  of 
the  matter  alleged  in  the  petition. 

[Ed.  Note— For  other  cases,  see  Infants.  Cent 
Dig.  i  293;  Dec  Dig.  «»98J 

12.  Evidence  «=:»12— Jupicxax.  N on ck— Ex- 
pectancy or  Lira. 

It  is  not  error  to  admit,  without  foundation, 
a  standard  table  of  life  expectancy.  In  an  action 
for  the  wrongful  death  of  a  street  car  passenger, 
since  courts  will  take  judidal  notice  of  sudi  a 
table. 

[Ed.  Note.— For  other  cases,  see  BMdeDCC^ 
CenL  Dig.  |  17;  Dec.  Dig.  «a»12.1 

13.  WiTNEssBa  <8=> 388— Impeachment. 
Where,  on  cross-examining  witnesses,  th^ 

signed  statements  were  produced  and  read  to 
them  with  the  desirn  of  impeachment,  but  with 
no  preliminary  foundation  and  without  intro- 
ducing the  stattmmts  in  evidence,  the  testimony 
so  elicited  was  Inadmissible,  as  was  that  of  aa- 
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other  wiliUH  who  took  the  statemeata,  since  Im- 
peachment by  prior  conflicting  statements  of 
witnesses  requires  that  a  foundation  be  laid  be- 
fore admittiiig  them. 

[Ed.  Note.— For  other  cases,  see  WitDenes, 
Gent.  Dig.  gg  1283-1212,  1240;  Dee.  Dig.  ^ 
8S&] 

14.  WrrinssBs  «»39S— luPUomnNT. 
Where,  on  proper  fotrndation,  testimony  of 

a  witness  given  at  a  coroner's  inqucBt  was  read 
to  him,  and  he  denied  its  correctness,  but  no 
farther  effort  was  made  to  impeach  him,  the 
admisaiou  of  the  testimony  read  was  not  error. 

[Ed.  Note.— For  other  cases,  eee  Witnesses, 
Cent.  Dig.  H  1252-12S7 ;  Dec.  Dig.  <^S9S.] 

15.  Cabbiees  <S=»348—  Stbmt  IUilsoaos  — 
BxoBTS  or  Passbnoebs. 

Id  an  action  for  death  of  a  street  car  pas- 
senger, an  Instruction  that,  if  ■  passenger  Is 
injured  without  fault  on  his  part  while  on  the 
steps  of  a  moving  car,  the  burden  is  on  the  com- 
pany to  show  absence  of  negligence,  is  not  er- 
roneous for  declaring  that  a  passenger  has  a 
right  to  be  on  the  steps  of  a  nunring  car,  since 
that  is  his  tight  In  onterlng  and  piq^aratory 
to  wavint  the  car. 

_  rEid.  Note.— Fpr  other  eases,  see  Carriers, 
Gent.  Dig.  H  1408-1405;  DeeTbig.  «sa848.] 

10.  Cabbtmw  «s>821— Smon  Rxilboass— 

NKQLiaStfCB— BUBDKir  OF  PbOOF. 

An  inBtmetion  that  injury  from  the  opera- 
tion of  a  car  raises  a  presumption  of  negligoice 
OD  the  part  of  the  company,  and  that  the  burden 
is  on  the  company  to  prove  itself  tree  from 
negligence  end  to  show  contribatory  negligence 
of  the  passenger,  was  correct. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1247, 1326-1836, 1348 ;  Dec  Dig. 
«=»S21.] 

17.  TBIAL  «S>29&— INJTJBIB8  TO  PASSBNOXB— 

InsTRVCTionB  as  a  Wholb. 

An  instruction  that  It  is  not,  as  a  matter 
of  law,  contributory  neelteence  for  a  passenger 
to  start  to  leave  a  car  before  it  stops,  but  that 
that  is  a  question  for  the  jury,  was  not  mis- 
leading when  the  instmettnu  read  as  a  whole 
were  correct. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  703-717;  Dec.  Dig.  «=5>29B.] 

18.  Neouoekcb  «a»i41— InsTBucnoirB— Oon- 

TBZBUTOBT  NBQIJOBHOB— BUBDBH  OF  PbOOF. 

Under  the  rule  that,  where  plaintiffs  evi- 
dence establishes  his  contributory  negligence, 
the  burden  of  proving  it  is  removed  from  de- 
fendant, an  instruction  merely  that  If  the  jury 
•  fttund  '^from  the  evidence"  that  plaintiff  was 
contribotorily  negligent  sufficiently  indicated 
that  all  evidence,  plaintiffs  as  well  as  defend- 
ant's, should  be  examined  on  that  question. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  U  882^;  Dec  big.  «^14l]  ' 

19.  Death  ^>90— Excxbstvb  Dauages. 

A  verdict  for  |18,000  for  the  wrongful 
death  of  a  street  car  passenger,  who  was  mar- 
ried and  left  three  girls  of  tender  age,  and  a 
husband,  and  who  was  an  accountant  and  aided 
her  husband  In  figuring  on  con£racta  in  his  busi- 
ness, and  was  working  to  help  maintain  tbe 
htime,  was  not  excessive. 

[Ed,  Note.- For  other  cases,  see  Death.  Cent. 
Dig.  H  125-130;  Dec  Dig,  *=>99.] 

Department  2.  Appeal  from  Superior 
Conrt,  San  Joaquin  County ;  J.  A.  Flnmmer, 
Judge. 

Action  by  Angttst  Froeming,  on  his  behalf 
and  as  goardian  ad  litem  of  Olga  Froeming 
and  others,  against  the  Stockton  Electric 


Ballroad  Company,  a  corporation.  From  a 
Judgment  for  plaintiffs  and  an  order  deny- 
ing new  trial,  defendant  appeals.  Affirmed. 

Arthur  I*  Levlnaky,  of  Sto<dtt<m,  for  ai^- 
lant  D.  H.  Youi^  of  Stockton,  fior  respcHid- 

ents. 

HBNSHAW,  J.  Eva  Froeming,  trareUng 
at  night  upon  an  electric  street  railway  car 
of  the  defendant  corporation  In  tbe  city  of 
Stockton,  stepped,  fell,  or  was  thrown  from 
the  car,  sustaining  Injuries  which  caused  her 
death.  Her  husband  and  her  minor  children, 
through  their  father  as  guardian  ad  litem, 
brought  their  action  to  recover  damages  for 
that  death.  The  verdict  of  the  Jury  waa  In 
plaintlfCa'  favor.  The  judgment  followed  tbe 
verdict,  and  from  that  Judgm^t,  and  from 
the  order  denying  Its  mo^loa  for  a  neir  tcial, 
d^endant  appeals. 

Saving  the  cwdnctor  of  the  car,  whose  tes- 
timony is  disputed,  there  was  no  eyewitness 
to  tbe  manner  In  which  the  deceased  sus- 
tained her  injuries.  There  was  no  doubt 
but  that  the  deceased  had  signaled  to  the 
conductor  to  atop  the  car  for  the  purpose  of 
allowing  her  to  alight  The  place  of  stoppage 
would  be  at  or  upon  tbe  next  street  which 
tbe  car  was  approaching — sagfath  street 
There  is  no  doubt  either,  but  that  the  motor- 
man  of  the  car,  under  the  ccmdnctor's  signal, 
slowed  his  car  for  the  purpose  of  making 
this  stop.  There  Is  also  no  doubt  but  that 
the  deceased  arose  from  her  seat  which  was 
upon  tbe  open  rear  aid  of  the  car,  and  stood 
either  upon  the  platform  or  upon  one  of  the 
steps,  In  readiness  to  alight  But  whether 
the  car  actually  came  to  a  stop  and  then 
eoddenly,  and  without  giving  the  deceased 
time  to  ali^t  lunged  forward  with  a  Jerk, 
or  whether  after  slowing  down  and  coming 
almost  to  a  stop  it  did  this  same  thing,  with- 
out actually  stopplug,  plaintlfb'  witnesses 
were  in  doubt  Wherefore  plaintiffs  charged 
in  separate  counts,  one  count  alleging  that 
the  car,  after  stopping,  suddenly  started,  the 
other  count  averring  that  after  the  car  had 
slowed  down  and  arrived  near  or  at  the  place 
where  it  usually  stopped  to  allow  passengers 
to  debark,  and  while  the  deceased  was  at- 
tempting to  alight  therefrom,  the  defendant's 
agents  and  servants  negligently  caused  tbe 
car  to  be  suddenly  and  rioloitly  jerked  and 
started  forward. 

[1]  Appellant's  attorney  complains  bitterly 
of  the  fact  that  the  court  overruled  his  de- 
mtirrer  to  this  complaint  but  no  more  bitter- 
ly than  he  complains  of  every  ruling,  act  and 
happening  at  the  triaL  He  complains  that 
the  counts  are  Inconsistent  meaning  by  this 
that  it  could  not  be  true  that  the  deceased 
could  both  have  been  thrown  from  the  car 
by  a  sudden  jerk  before  It  stopped  and 
thrown  from  the  car  by  a  sudden  jerk  after 
it  stopped.  This  is  quite  true.  He  supports 
his  argument  that  the  demurrer  should  have 
haea  sustained      showing  that  after  the 
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evidence  of  plaintiff  had  been  taken  at  tbe 
trial,  the  court  granted  his  motion  for  a  noD' 
suit  as  to  the  connt  chai^g  npon  the  stop- 
page of  the  car.  Therefore,  he  argues,  If  his 
demurrer  had  been  sustained  and  plaintiffs 
had  been  put  to  their  election  and  had  elect- 
ed to  stand  upon  tbe  count  charging  that  the 
car  had  been  stopped,  defendant  would  have 
prevailed  in  the  action.  But  underlying  this 
most  specious  argument  is  found  the  very 
reason  why  inconsistent  counts  are  permitted. 
Stockton,  etc..  Works  v.  Glen  Falls  Ins.  Co., 
121  Cal.  167,  63  Fac.  565.  The  result  of  ap- 
pdlanl^s  success  in  having  the  demurrer  sus- 
tained and  the  plaintiffs'  unfortunate  choice 
of  connts  In  the  election  thus  forced  on  them 
would  have  meant  that  It  prevail  In  the  ac- 
tion, but  it  would  also  have  meant  that  the 
plaintiffs  would  have  lost  a  meritorious  cause 
of  action  and  right  of  recovery  through  some 
overreflned  principle  of  pleading.  However, 
suffice  It  to  say  that  the  principle  which  ap- 
pellant Invokes  as  existing  does  not  exist. 
This  was  a  single  action  for  a  recovery 
growing  out  of  injuries  negligently  Inflicted 
by  defendant  npon  deceased.  It  was  open  to 
plaintiffs  to  charge  this  negligence  in  sep- 
arate counts,  as  occurring  In  as  many  ways 
as  they  believed  tbelr  evidence  would  show, 
ftnd  plaintiffs  are  entitled  to  recover  any 
one  well-pleaded  count  was  supported  by  snf- 
Sclent  evidence.  Jenson  t.  Dorr,  159  CaL  742, 
116  Pac.  553. 

[2, 8]  Again,  appellant  would  have  this 
court  construe  the  language  of  one  of  the 
connts  which  Is  as  follows,  "while  the  said 
Eva  Froemlng  was  attempting  to  alight  there- 
trom"  as  containing  an  admission  that  Bva 
Froemlng  was  actually  and  negligently  In  the 
act  of  alighting  from  a  moving  car.  Such, 
however.  Is  not  the  just  Import  of  the  allega- 
tion, which  means,  fairly  construed,  that  the 
car  had  slowed  down  and  was  approaching 
the  place  where  It  usually  stopped,  and  that 
Eva  Froemlng  had  made  her  preparations  to 
alight  and  was  in  readiness  to  alight  when 
and  If  it  stopped.  The  fact  that  she  had 
gone  upon  the  platform  for  this  purpose,  or 
even:  upon  tbe  steps,  was  not  In  and  of  it- 
self negligence  in  law.  Boone  v.  Oakland 
Transit  CJo.,  139  Cal.  490,  73  Pac  243;  Ren- 
fro  T.  Fresno  Olty  By.  Oa,  2  Oal.  App.  817. 
84  Pac.  357. 

[«,  SI  The  complaint,  after  setting  forth  the 
names  and  ages  of  the  minor  children  and 
establishing  that  they  were  under  tbe  age  of 
14,  averred : 

"That  by  an  order  of  the  court  made  on  the 
28th  day  of  October,  1912,  August  Froemlng 
was  appointed  their  guardian  ad  litem  and  was 
by  said  order  authorized  to  commeDce  and  pros- 
ecute this  action  in  their  behalf,  and  that  he 
accepted  said  appointment." 

It  Is  argued  that  the  demurrer  should 
have  been  sustained  because  this  was  not  a 
due  pleading  of  the  appointing  of  a  guardian 
ad  litem,  but  that  It  was  a  pleading  of  the 
conclusion  of  tbe  pleader.  But  even  if  these 
averments  could  have  been  drawn  with  more 


(CaL 

legal  sidll,  suffice  It  to  say  that  tbe  over- 
ruling of  the  demurrer  did  not  Injure  and 
could  not  have  Injured  appellant,  and  the 
facts  of  the  due  appointment  and  acceptance 
by  the  appointee  were  shown  without  contra- 
diction upon  the  trial.  Certain  amblgultiea 
and  uncertainties  in  the  counts  were  alio 
urged  in  the  demurrer.  Some  of  these  It 
may  be  conceded  exist.  They  were,  however, 
of  trivial  character,  and  the  overrulii^  of 
the  demurrer  upon  this  account  In  no  way 
confused  or  misled  the  defendant  in  its  de- 
fense. Tbe  error  was  therefore  Immaterial 
Stein  V.  United  Bailroads,  159  CaL  368,  115 
Pac.  663. 

[I-S]  Tbe  court  granted  appdlant's  motkia 
for  a  nonsuit  as  to  the  connt  charging  that 
the  car  had  stopped.  Appellant  insists  that 
It  should  have  granted  the  ncmsult  nptm  the 
whole  action.  Tbe  evidence  ot  plalntUts  dis- 
closed that  Mrs.  Froemlng  lived  at  or  near 
Sevoith  street;  that  she  asked  tbe  condiic- 
tor  to  stop  tbe  car  when  it  was  at  or  near 
SevenUi  street;  that  she  asked  tbe  condnc- 
tor  twice;  that  when  tbe  conductor  signaled 
for  tbe  car  to  stop  it  bad,  passed  Seventb 
street,  and  Its  next  usual  stt^plng  place  was 
at  or  near  Eighth  street;  ttiat  Mrs.  Froanliig 
had  been  titling  in  a  rear  seat  In  the  bttk 
open  end  of  tbe  car.  Immediate  in  txoat 
of  her  were  two  witnesses — Staoaf  and  bis 
wife — and  Immediately  In  fnmt  of  them  a 
third ,  witness,  Anderson.  Tbej  tesUfled  to 
the  slowing  down  of  the  car^^betber  it  acto- 
ally  Btc^iped  or  not  tbey  were  uncertain— to 
its  snddm  lunge  and  Jerk  forward,  and  to 
bearing  tbe  fall  of  a  body,  which  tbey  knew 
must  be  that  of  the  woman  they  had  heard 
ask  the  conddctor  to  stop  the  car.  The  men 
testified  that  they  Immediately  swung  off  tbe 
car  while  it  was  In  motion  and  went  to  Qie 
rescue  of  tbe  woman,  finding  her  lying  In 
the  street  unomscioua  Tbey  testified  fur- 
ther that,  after  the  conductor  had  signaled 
for  the  car  to  stop  (the  car  was  approach- 
ing the  end  of  Its  run),  the  conductor  wait 
forward  to  read  and  record  his  register  of 
fares,  and  was  doing  this,  or  was  talking  to 
the  motorman,  when  the  accident  occurred. 
Walter  Sanborn  was  called  on  behalf  ot 
plaintiffs  and  testified  that  he  was  the  con- 
ductor of  the  car  and  that  Mrs.  Eva  Frown- 
ing was  a  passenger  on  his  car  about  10 
o'clock  In  the  evening  when  the  accident  oc- 
curred. On  cross-esamlnation  he  gave  his 
verdon  of  the  accident,  which  is  as  follows: 
After  the  car  had  passed  Seventh  street  Mrs. 
Froemlng  told  him  she  desired  to  get  off  at 
Eighth  street.  He  signaled  to  the  motorman 
to  stop  at  ESghth  street  His  car  did  not 
slow  down  for  the  purpose  of  letting  Mrs. 
Froemlng  off.  and  then  start  up  suddoily 
with  a  jerk:  nor  yet  did  It  stop  for  the  pur- 
pose of  letting  her  off.  Mrs.  Froemlng  delib- 
erately alighted  from  the  ear  when  It  wu 
going  about  six  or  seven  miles  an  bour.  Be 
saw  her  getting.     the  car  and  warned  her 
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to  wait  ontll  It  rtopped*  aaTlng-to  tier,  "Lady, 
wait  for  the  car  to  atop."  Sbe  made  no  reply 
and  stepped  to  tbe  bottom  step  and  then 
stepped  olt.  He  saw  her  ftll  and  Immedlate- 
I7  swung  off  after  tnat.  Appellant's  argu- 
ment upon  Its  motion  for  a  nonsolt  and  the 
argument  which  It  here  addrrases  to  this 
conrt  Is  that  plaintiffs  were  bound  by  this 
testimony,  dnce  they  had  called  the  conduc- 
tor as  a  witness,  and  that,  if  it  be  thought 
there  Is  a  ctmfllct  between  this  teaUmony  and 
that  of  the  other  witnesses  who  did  not  ac- 
tually see  the  occurrence,  then  tbe  testimony 
of  the  other  witnesses  must  be  utterly  dis- 
carded as  Incredible  and  unworthy  of  be- 
lief. The  staterooit  of  appellant's  position  in 
this  regard  demonstrates  Its  unsoundness. 
There  was  substantial  testimony  before  the 
trial  court  and  before  this  court  suppwtlng 
plaintiffs*  charge.  It  was  not  for  the  trial 
court  upon  the  hearing  of  the  motion  for  a 
n<niflult,  nor  yet  for  this  court  upon  appeal, 
to  cast  out  of  conslderatlm  all  of  that  evi- 
dence. It  was  the  duty  of  the  trial  court  to 
submit  tt,  as  it  did,  to  the  consideration  of 
the  jury,  and  the  verdict  of  the  Jury  estab- 
lishes that  th^  regarded  it  as  trustworthy 
and  true.  What  has  been  said  toucihlng  the 
motion  for  a  nonsuit  sufficiently  answers 
appellant's  next  contention,  elabwately  ar- 
gued, that  the  evidence  Is  Insufficient  to  Jus- 
tify the  yerdlct  The  aigument  here  is  bas- 
ed upon  the  same  grounds  as  those  above 
noted— the  IncredlbUlty  of  plalntUfs'  wit- 
nesses other  than  the  conductor,  who  was 
not  called  by  them  to  testify  upon  any  of 
these  matters,  and  the  assertion  that  the 
plaintiffs  must  be  bound  by  the  testimony  of 
the  conductor  which  testimony  appellant  It- 
self brought  out  on  so-called  cross-examina- 
tion. But  as  it  was  cross-examination  on 
matters  not  touched  npon  in  the  testimony  in 
chief,  under  familiar  principles  the  appellant 
made  the  conductor  its  own  wltnesd  npon 
these  matters.  For,  as  has  been  said,  all  that 
plaintiffs  sought  to  elicit  by  thetr  examina- 
tion In  chief  of  the  conductor  was  the  fact, 
not  even  In  controversy,  that  E^a  Froemlng 
bad  been  a  passenger  upon  bis  car  at  tbe 
time  of  the  acddoit 

[f-12]  We  are  asked  to  consider  some  63 
asserted  errors  In  the  reception  and  rejec- 
tion of  evidence.  It  would  be  profltless'  to 
review  them  all.  Thus,  exception  Is  taken  to 
tbe  court's  refusal  to  allow  a  witness  to 
testify  to  what  the  conductor  did  and  said 
after  the  accident,  the  purpose  of  the  inquiry 
being  to  show  that  the  conductor  voiced  some 
explanaBon  as  to  how  the  accident  occurred. 
The  ruling  was  proper.  Such  ex  post  facto 
evidence  forming  no  part  of  the  res  gestee 
and  being  usually  self-serving  Is  not  ad- 
mlBslbte.   Again,  the  court  suggested: 

"Mr.  Levinsky,  allow  me  to  suggest,  when  you 
repeat  the  witness'  testimony,  you  give  the  wit- 
ness a  chance  to  state  whether  that  was  his  tes- 
timony or  HOC  I  did  not  so  understand  his  taa- 
cimaiy.'* 


This  remark,  to  which  ui  ac^tlon  was 
taken.  Is  urged  as  error.  The  order  apptrint^ 
ing  August  Froemlng  girardlan  ad  litem,  of- 
fered In  evidence  la  objected  to,  anumgrt 
many  others  upon  the  ground  that  the  de- 
fendant cannot  be  bound  by  the  allegation 
set  forth  in  tiie  petition  for  the  appctotment 
of  guardian.  The  court  properly  admitted 
the  order,  limiting  the  admission  vrlth  care 
for  the  purpose  of  only  showing  the  fact 
of  appointment  and  not  tlie  truth  of  any  of 
the  matters  cfntalned  in  the  petttlon.  Bz- 
ceptlon  to  this  is  taken.  These  may  serve 
as  exemplars  showing  the  innttUty  (tf  a  de- 
tailed ccmslderatioii  of  all,  for  most  of  them 
are  of  tbe  same  general  charad«r.  Of  the 
few  that  merit  consideration,  one  Is  the  ex- 
ception to  the  Introductimi  of  Mccarty's  Ta- 
bles of  life  Expectancy  without  a  foandatl<Hi 
being  laid  therefor.  But  conrts  take  Judicial 
notice  of  the  standard  tables  of  life  expec- 
tancy, and  so,  of  course,  take  Judicial  no- 
tice of  the  tables  that  are  standard  tables, 
and  any  such  table  satisfactory  to  the  court 
may  be  introduced  without  foundation  proof. 
Talente  v.  Sierra  By.  Co.,  ISl  CaL  63d,  91 
Pac  481. 

[13]  The  three  principal  witnesses  for  the 
plaintiffs  had  each  been  interviewed  by  an 
emissary  of  the  defendant,  a  notary  public, 
who  took  down  their  statements  In  writing. 
These  statements,  after  having  been  so  taken 
down,  were  read  to  these  witnesses.  The 
witnesses  were  uncertain  whether  It  could 
be  said  that  they  had  sworn  to  these  state- 
ments. They  said  they  were  asked  whether 
they  would  swear  to  them  and  replied  that 
wlUi  certain  corrections  they  would.  They 
did  not  seem  to  understand  that  they  had  in 
fact  sworn  to  them.  Upon  cross-examina- 
tion of  these  witnesses  these  statements  were 
produced  and  extracts  ttom  them  read  to  the 
witnesses.  Objections  were  frcHU  time  to  time 
interposed  to  the  method  of  cross-examina- 
tion, upon  the  ground  that,  if  it  was  sought 
to  impeach  the  witness  by  showing  contradio 
tory  statements,  the  prt^r  foundation  for 
the  questions  had  not  been  laid.  Complaint 
Is  made  of  the  court's  rulings  upon  this  mat- 
ter and  of  its  further  rulings  against  ad- 
mitting the  testimony  of  the  witness  for  the 
defense  who  had  taken  dovnk  these  state- 
ments. The  court's  rulings  were  to  the  ef- 
fect that,  if  it  was  designed  to  Impeach  the 
witness  by  showing  that  he  had  made  con- 
tradictory statements  embodied  in  tbe  writ- 
ing, the  pnwer  foundation  therefbr  had  not 
be»  laid.  Tbe  attorney  for  the  d^endant 
is  no  novice  at  tbia  bax  and  needed  no  en- 
lightenment as  to  the  proper  course  to  pursue 
In  tbe  mattOT.  That  lu  tailed  to  pursue  it, 
as  nnquestloDably  ha  did,  ttacem  tb»  Infbr- 
ence  that  the  statemoits  contained  in  the 
writing  were  not  contradictory  to  the  state- 
ments glToi  by  the  wltuesaea  upon  the  atand, 
and  that  the  efforts  of  the  attorney  were 
directed  to  establishing  the  Imputation  and 
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ImpUcatlopi  that  they  were  bo  contradictory 
ratber  than  the  Cact  that  they  were.  Tbns. 
to  lllastrate,  witness  Shoaf  tor  plalntUt  har- 
Ing  testified  upon  direct  examination  that, 
while  he  could  gire  no  definite  distance  in 
feet,  the  car  proceeded  at>oat  300  feet  after 
the  accident  before  it  came  to  a  stop,  he  is 
asked  upon  cross-examination  whether  be 
did  not  make  a  statement  to  Mr.  Brelten- 
bucher,  and  replied  that  he  did,  when  the 
following  took  place: 

"Q.  Did  you  not  in  tbat  statement  say,  the 
car  went  about  one-half  a  block  after  the  acci- 
dent? A.  (Witness)  I  don't  think  you  will  find 
tbat  In  tbat  statement  Q.  Sir?  A.  I  don't 
think  you  will  find  tbat  in  that  statement.  Q. 
Ton  please  read  this  languaKo  and  see  if  I  find  it 
there  or  not.  Read  it  please.  (Hands  paper  to 
witness.)     A.  Yes;    tbat  says  'half  a  bloch.* 

a Read  wbat  it  says  there,  'tlie  car,'  start  with 
at;  wbat  does  it  say?  Mr.  Younc:  Well,  I 
submit  tbat  is  not  the  way  to  testify,  if  your 
honor  please;  if  the  couukI  wants  to  introduce 
anythinK  that  contradicts  bim.  let  him  introduce 
it  We  submit  it  is  incompetent  for  bim  to  read 
from  the  statement  The  C!ourt:  The  objection 
may  be  sustained.  (To  which  ruling  counsel  for 
defendant  then  and  there  duly  excepted.  Excep- 
tion  No.  6.)  Q.  And  you  didn't  say  the  car 
went  about  one-balf  a  block  after  the  accident, 
did  yon?  A.  Tbat  Is  what  I  said.  Q.  What 
Is  that?  A.  About  half  a  block.  Q.  Tbat  Is 
what  you  said  in  that  statement  on  June  28th— 
the  2nth  of  August,  1912.  wasn't  it?  A.  Tea, 
sir.  Q.  Now,  is  your  memory  any  better  to-day 
than  it  was  on  August  26,  1912?  A.  Not  that 
I  know  of.  Q.  How  do  you  testify  to-day  that 
car  went  200  or  300  feet?  A.  Well,  tbat  Is  in  the 
QeifEhborbood  of  my  judgment  a  Iu)lf  a  block 
would  be  200  or  300  feet,  one  cr  ibe  other 
wouldn't  make  no  differencs  to  me;  I  didn't 
measure  the  icronnd;  jnat  ■Imply  offued  it 
as—** 

It  Is  apparent  that  there  coald  be  no  Im-; 
peachment  of  the  wltneu  In  this  condition 
of  the  record.  He  admits  that  be  used  the 
language  contained  In  bis  written  statement 
and  qolte  clearly  explains  It  when  he  says 
tbat  be  regarded  halt  a  block  as  the  equiva- 
lent of  200  or  300  feet 

The  same  Is  tme  of  a  similar  effort  to  im* 
peadi  Mrs.  Shoaf:  She  had  testified  con* 
oeming  the  accident  that  the  car  had  not  ao- 
toally  stopped,  but  "It  did  come  to  near^ 
ly  a  atop,  so  near^tt  was  not  stopped;  bnt 
it  came  very  near  to  It.  It  was  not  quite  a 
atop;  no,  str."  Then  upon  cross-examina- 
tion she  was  asked  concerning  the  statement 
whldi  she  admitted  that  stie  made  to  Hr. 
Breitenbudier.  The  record  discloses  the  f<A- 
lowing; 

**Q.  Did  he  not  in  that  conTersatlon  ask  yon, 
'How  fast  was  the  car  going  when  Mrs.  Froem- 
ing  got  off  of  the  car'?  And  did  yon  not  answer 
bim,  'I  cannot  state  bow  fast  the  car  was  going 
at  the  time,  but  will  state  tbat  I  woold  not  want 
to  jump  off  while  it  was  going  at  the  rate  It 
wflfl'?  A.  (Witness)  No,  sir.  If  T  nnHwered  I 
misunderstood  ;  he  asked  me  if  I  understood  bim 
rleht.  how  far,  or  bow  fast  was  the  car  going 
after  it  started,  after  the  lady  fell  off,  and  I  said 
I  would  bate  to  get  off  at  the  rate  it  was  travel- 
ing. If  I  remember  right,  that  is  It  If  he  asked 
me  the  other  question,  I  didn't  understand  it 
that  way.  Q.  Did  you  not  tell  him  in  tbat  same 
conversation  that  the  car  was  in  motion  when 
this  lady  fell  off?  A-Ididsaythattbecar 


bad  not  come  to  a  complete  stop.  Q.  What  Is 
that?  A.  I  did  say  that  the  candid  not  come  to 
a  complete  standstill.  Q.  Did  yon  tell  bim  any- 
thing about  a  'standatiU*— it  came  to  a  standstill 
—in  that  conversation?  Mr.  Young:  Now,  one 
moment  We  object  to  that,  not  the  proper  foon- 
datlon  for  contradiction.  We  can't  go  into  ev- 
erything she  told.  The  Court:  Tbat  ia  trut 
Objection  sustained.  Q.  Now,  after  having  read 
that  paper,  did  you  not  state  to  Mr.  Breiten- 
bucber  on  tbe  26tb  day  of  August  1912,  yon.  be, 
and  Mr.  Tretbeway  being  present,  and  also 
the  driver  of  the  automobile,  whether  be  was  in 
the  house  or  not  I  don't  know,  that  the  car  was 
in  motion  when  she  stepped  off  which  was  about 
20  feet  north  of  the  street  crossing;  after  tbe 
lady  feU  the  car  went  about  one-balf  a  block 
after  the  accident?  Did  yon  tell  that  to  him  at 
that  time?  A.  I  say  tbe  car  came  very  near  to 
a  standstill.  Q.  I  haven't  asked  you  that 
A.  I  beg  your  pardtm,  I  didn't  understand  tbe 
question.  Q.  Asking  If  you  made  this  statement 
just  rend  to  you  to  Mr.  Breitenbucber  at  that 
time?  A.  Well.  I  don't  know  that  I  worded  it 
just  that  way.  If  I  did.  I  didn't  onde-rstand  it 
in  that  way,  because  I  have  always  said  that  the 
car  didn't  come  quite  to  a  standstill  But  tbe 
car  started  up— my  idea  of  It  my  understanding 
of  what  be  said,  was  when  the  car  started  to  go 
on  over  across  the  street  Q.  Did  yon  tell  bu> 
anything  in  tbat  conversation  about  the  car  hav- 
ing—in tbe  conversation  that  you  bad  with  Mr. 
Breitenbucber  on  tbe'26tb  day  of  August.  1912; 
did  you  tell  bim  anything  about  the  car  having 
come  to  almost  a  stop?  Mr.  Young:  We  object 
to  It  as  incompetent,  irrelevant,  and  immaterial, 
more  particularly  incwnpetent,  to  get  out  tn> 
timony  in  tbat  way." 

Here  the  witness  affirmed  and  explained 
the  matters  contained  In  her  written  state- 
ment She  did  not  deny  having  said  thoas 
things,  but  declared  what  she  meant  by  them. 
When  Mr.  Breitenbucber  was  placed  upon 
tbe  witness  stand,  ai^>ellant'a  efforts  were 
directed  not  to  legitimate  Impeachment,  but 
to  an  effort  to  show  a  valueless  negative^ 
that  the  witness  did  not  make  these  exiriana^. 
tions  at  the  time  he  took  down  her  state- 
ment Tbe  oonrt's  rulings  that  this  evi- 
dence was  not  legitimate  evidence  in  Im- 
peachment were  correct 

[14]  Witness  McCann,  motorman  of  the  de- 
fendant's car,  had  teatiSed  to  his  having  re- 
ceived the  signal  bell  to  stop  bis  car  at  Et^th 
street  and  tbat  he  proceeded  so  to  atop  1^ 
slowing  it  down,  and  that  he  made  no  stop 
until  tbe  car  had  partially  crossed  Eli^th 
street,  when  he  broos^it  It  to  a  standstill  at 
its  usual  place  of  rest.  TJpon  eross-enmina- 
Uon  tbe  foundation  of  time,  places  clrcn» 
stances,  and  persons  present  being  laid,  ha 
waa  asked  If  he  did  not  testuy  at  tbe  cm^ 
oner's  Inquest  in  certain  language^  and  what 
purported  to  be  bis  testimony  was  then  read 
to  bim.  He  declared  tha^  sncih  waa  bis  tes- 
timony save  in  one  or  two  minor  paitlcalan, 
as  that  there  were  firar  passengers  upon  ^ 
front  of  tbe  car  with  him  Instead  of  threes 
and  tbat  the  rear  end  of  his  car  was  not  at 
the  Eighth  street  crosswalk,  hot  further  iito 
Eighth  street  Under  these  explanations  no 
effort  was  made  to  impeach  tbe  witness  br 
proving  what  in  fact  his  testimony  ma  at 
the  coroner's  Inqneat  Wo  are  unable  to  pet- 
celve  and  we  have  not  been  shown  tbe  wror 
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whiciii  appellant  asserts  was  embodied  In  the 
ruling  permitting  plaintiff's  attorney  to  asfe 
the  question  COTceming  the  testimony  which 
the  witness  bad  given  at  tbe  coroner's  in- 
quest. 

[IS]  The  Jury  was  ably  and  painstakingly 
Instmctect  by  the  court  Instruction  2  la  In 
the  following  language: 

"It  Is  the  duty  of  a  street  railway  company  to 
afFord  a  reasonable  time  for  ita  passengers  to 
atigbt  from  its  cars  at  tbe  place  where  the  car 
stops  for  that  purpose,  and  If  a  passenger  is 
Injured  without  fault  on  bis  part,  while  on  tbe 
steps  of  a  car  slowing  down  for  the  purpose  of 
enabling  passengers  to  alight,  preparatory  to 
alightiog  when  the  car  has  stopped,  by  reason 
of  a  sudden  starting  of  the  car,  tbe  burden  is 
thrown  apon  the  company  to  sbow  tbat  tbe  in- 
jory  was  not  the  result  of  its  own  act  of  neg- 
ligence." 

Appellant  complains  of  this  iiistmction  as 
declaring  to  the  jury  "that  a  oassenger  has  a 
right  to  be  on  the  steps  of  a  moving  car." 
Unqnestionably  a  passenger  haa  the  right 
to  be  on  the  steps  of  a  moving  car  at  times. 
He  has  that  right  when  he  has  embark- 
ed on  the  car  and  the  car  starts  forward 
before  be  can  enter  it  He  has  the  right  (In 
tbe  sense  that  he  la  not  guilty  oC  negligence 
per  se  in  so  doing)  to  be  upon  the  steps  of 
the  car  preparatory  to  debarking  therefrom. 

[II]  Were  this  not  so,  then  his  mere  pres- 
•mce  upon  tbe  atep  would  in  every  case  be 
Diligence  per  se  which  would  bar  a  recovery. 
Such,  however,  is  not  the  law,  as  tbe  court 
farther  Instructed  the  Jury  in  Instructions  8 
and  9  of  which  complaint  Is  also  made,  and 
which  are  to  the  following  effect: 

"When  it  is  shown  that  tbe  injnry  to  the  pa» 
aenger  waa  caused  by  tbe  act  of  the  carrier  in 
oi>erating  tbe  instrumentalities  employed  in  Its 
bosiDess,  there  is  a  presumption  of  neKlixence 
which  throws  upon  the  carrier  the  burden  of 
•bowing  that  the  injury  waa  snataincd  without 
any  negligence  on  its  part  It  is  for  you  to  de- 
termine whether  or  not  a  passenger  is  guilty 
of  contributory  negligence  In  going  upon  the 
platform  of  a  car  or  the  steps  thereof  prepara- 
tory to  alighting  therefrom  when  tbe  car  stops. 

"Contribatory  negligence  on  the  part  of  a  pas* 
■eager  cannot  be  presumed  from  the  mere  fact  of 
injury,  but  must  be  proved,  and  tbe  burden  of 
proving  contributory  negligence  on  tbe  part  of 
the  injured  peraon  ia  caat  upon  the  defendant** 

Tbat  these  Instmctions  &lrly  embrace  the 
law  la  fnlly  estabtlabed  by  Boone  v.  Oakland 
Transit  Co.,  aopra;  Renfin)  v.  Fresno  City 
Ry.  Co.,  supra;  Talente  v.  Sierra  Ry.  Co., 
supra ;  Kline  r.  Santa  Barbara  Ry.  Co.,  150 
CaL  741,  90  Pac.  125;  Dougherty  v.  Union 
Traction  Co.,  23  CaL  App.  17,  136  Pac.  722 ; 
Scott  T.  Bergen  Traction  Co..  63  N.  J.  Law, 
407,  43  Atl.  106a  And,  finally,  to  show  tne 
completeness  with  wblcb  tbe  trial  Jndge  cov- 
ered this  phase  of  tbe  law.  the  conrt  further, 
at  tbe  request  of  appellant  gave  tbe  follow- 
ing instmctions  upon  this  matter: 

"If  yon  believe,  from  the  evidence  In  this  case, 
that  Era  Froeming  stepped  off  of  tbe  car,  or  at- 
tempted to  alight  from  the  car  of  tbe  defendant, 
while  said  car  waa  In  motion,  and  before  the  said 
car  bad  stopped,  then  she  was  guilty  of  contribn- 
tory  negligence  In  this  case,  and  the  plaintirfs 
herein  are  bonnd  by  sndi  contributory  negli- 
gence, and  they  cannot  recover  in  this  case,  and  I 
jDttr  Tardiet  moat  ba  for  the  defendant 


If  you  believe,  from  the  evldenee  In  tiilt  ease^ 
that  Eva  Froembig  attempted  to  alight  from  the 

car  of  Stockton  Electric  Railroad  Company 
while  said  car  was  in  motion,  aod  by  reason  of 
such  attempt  she  received  injuries  which  result- 
ed in  her  death,  then  I  instruct  yon  tbat  she,  in 
such  an  attempt  to  alight  from  said  car  (if  you 
BO  believe  that  she  did  attempt  to  aUfcht  from 
said  car  while  the  said  car  was  in  motion),  was 
guilty  of  negligence,  and  the  plaintiffs  herein 
cannot  recover  any  damages  by  reason  of  her 
death,  and  your  verdict  must  be  for  the  defend- 
ant" 

[17]  Instruction  3,  which  the  court  gave,  la 
In  the  following  language: 

"It  is  not  contributory  n^llgence  as  a  matter 
of  law  for  a  passeoger  to  start  to  leave  a  street 
car  before  It  comes  to  a  full  stop,  but  it  is  a 
question  of  fact  for  the  jury  to  determine  wheth- 
er the  act  of  the  passenger  in  so  doing  constltnt' 
ed  negligence  on  bis  or  her  part" 

Of  this  complaint  la  made  that  It  Is  ml»- 
leading.  Whatever  nncertalnty  appellant 
may  think  exists  In  this  one  sentence,  detach- 
ed from  the  other  Instructtona,  ia  certainly 
removed  when  the  Instmctlona  are  read  aa 
a  whole. 

[It]  Appellant  farther  objects  to  an  In- 
struction which  the  oonrt  Ka^Ot  and  which  de- 
dares  a  familiar  mle  of  law  that  the  burden 
of  proving  contrlbntory  negllgrace  la  cast 
upm  defendant  He  argues  that  tbe  rule  -of 
law  la  that  tbe  defendant  la  relieved  from 
this  bnrden  If  the  evidence  of  the  plaintiff 
establlsfaea  this  contributory  nffillgeDCe.  This 
la  quite  trne.  But  tbe  jury  oould  not  have 
been  mlaled,  for  tt  waa  repeatedly  instructed 
tbat  If  "from  (be  avldmcev**  meaning  thereby 
necesaarlly  and  of  course  all  of  tbe  evidence, 
It  b^leved  &va  Froeming  to  have  been  guilty 
of  contributory  negligence  tbe  plalntiflTs  could 
not  recow.  Moreoyer,  If  appellant  desired 
an  inRtmcti<m  embodying  tbla  partlcnlar 
modification  (tf  the  general  principle  it  ahould 
have  proposed  It  None  of  tbe  other  aaawted 
errors,  either  In  giving  or  refusing  to  give 
Instmctlona,  requires  farther  detailed  consid- 
erati<m.  Hie  pr<voaed  Instructions,  the  giv- 
ing of  whieh  was  refnaed,  either  were  er- 
roneous in  point  <si  law,  or  were  adequately 
covered  by  Inatmctlmis  whidi  tbe  court  ae- 
tually  gave. 

[If]  We  are  asked  to  declare  that  the  ver- 
diet— a  judgment  In  tbe  sum  of  $18,000—1* 
excessive.  Tbe  deceased  waa  devoted  to  b«r 
huaband  and  diildren.  Of  tbe  latter,  three 
were  glUa  of  tender  years,  and  afi  were  mi- 
nors under  the  age  of  14  years.  Tbe  deceas- 
ed had  a  knowledge  of  accounts  and  compn- 
tatiim  and  bad  been  a  bookkeeper  In  a  bank. 
She  aided  ber  husband,  who  waa  a  contnuy 
tor.  In  tbe  computations  necessary  for  bis 
bids  In  the  matter  of  his  contracts.  At  the 
time  (tf  bar  death  she  was  working  to  help 
maintain  her  home.  It  cannot  be  aald  ttiat 
tbe  award  of  tbe  Jury  waa  exceB8tT&  Talente 
V.  Sierra  Ry.  Co.,  1S8  Cal.  412.  Ill  -Pac.  90. 

The  judgment  and  order  appealed  from  are 
therefore  aflSrmed. 

We  concnr:  MELVIN,  J.;  LOBIGAN,  J. 
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(28  Cal.  App.  «46) 

SPBEGKELS  T.  GIU.GB  DARLING  HOS- 

PITAIiASS'N.   (Oiv.  1575.) 
(District  Court  of  Appeal,  First  District,  Gal- 
ifomia.   Oct  22, 1815.) 

1.  Pabtibs  *=»76  —  Suing  bt  PicrmotrB 
Naue— Dewrrbb. 

Where  plaintiff  does  baeineBS  nnder  a  ficti- 
tioai  name,  the  question  as  to  bis  want  of  le^l 
capacity  to  sue,  tlirouffli  having  failed  to  com- 
ply with  Civ.  Code,  ff  2466,  2468,  providing 
that  every  person  transacting  business  under  a 
flctitioiii  name  muat  file  a  certificate  with  the 
coanty  derk,  and  publish  the  same,  and  that 
sach  person  shall  not  maintain  an  action  upon 
any  contract  made  under  such  fictitious  name  if 
he  has  not  made  such  filing  and  publication, 
may  be  raised  by  special  demurrer  vrben  the  fact 
that  be  is  doins  bosinees  under  a  fictitious  name 
within  the  meaning  of  the  sections  appears  upon 
the  face  of  the  complaint 

[Ed.  NoteJ— For  other  cases,  see  Partj^,  Cent 
Dig.  |§  117-121;  Dec.  Dig.  «=>76.] 

2.  Naues  ®=>10— Suiitg  uhdeb  "Fictitious 
Nami— Statute. 

Where  plaintifF  published  a  morning  newspa- 
per, "The  San  Francisco  Call,'*  through  one  C, 
the  ostensible  publisher  'thereof,  and  the  paper, 
under  a  contract  with  defendant  signed  by  "The 
San  Francisco  Call,  C,  Publisher, '  printed  ad- 
vertising for  defendant  plaintiff  could  recover 
on  the  contract,  though  he  had  not  complied 
with  Civ.  Code,  §|  2466.  2468,  providing  that 
every  person  doing  business  under  a  fictitious 
name  must  file  a  certificate  with  the  county 
clerk,  and  that  one  failing  to  comply  shall  not 
maiotain  an  action  upon  any  contract  made  un- 
der such  Bctitious  name,  since,  at  most,  plain- 
tiff was  the  owner  and  proprietor  of  the  news- 
paper and  engaged  in  the  business  of  publishing 
it  under  the  name  of  its  ostensible  publisher, 
which  was  not  fictitious. 

[Ed.  Note.— For  other  cases,  see  Names,  Gent 
Dur.  It  7 :  Dec.  Dig.  ^10.1 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Uarcel  EL  Cerf, 
Judge. 

Action  by  John  D.  Spreckels  against  the 
Grace  Darling  Hospital  Assodatton.  From 
a  Judgment  In  favor  of  defendant  on  demnr- 
rer,  plaintiff  appeals.  Reversed,  with  in- 
strucUooB. 

Artbor  Orane,  of  San  Francisco,  for  appel- 
lant. Job.  J.  Webb,  of  San  Frandsoo,  for 
respondent 

RIOHARDS,  J.  This  Ifl  an  appeal  from  a 
Judgment  in  favor  of  the  defendant  after  an 
order  anstalnlng  Its  demurr^  to  the  amend- 
ed complaint;  the  plaintiff  having  refused 
to  farther  amoid.  The  actim  is  one  brought 
to  recover  for  the  agreed  price  at  certain 
advertising  pnbUahed  In  *^e  San  Frandsco 
Gall,"  in  accordance  wltii  a  contract  in  writ- 
ing which  is  set  forth  In  the  complaint;  the 
plaintiff  alleging  that  be  waa  at  the  date  of 
Uie  flliiUE  thereto  the  owner  and  proprietor 
of  the  "San  Francisco  C!all,"  a  morning  news- 
paper, and  that  one  W.  W.  Gbapin  was  his 
agent  In  the  pnbllcati<ni  thereof.  The  adver- 
tising contract  shows  upon  its  face  that  It 
was  made  with  "The  San  Francisco  Call,  W. 
W.  Ghapin,  Publislier,**  and  is  signed  only 


by  the  defendant  as  the  party  to  be  Charged. 
The  complaint  farther  states  that  the  plain- 
tiff approved,  ratified,  and  performed  the 
portion  of  said  contract  to  be  performed  by 
him,  by  printing  and  publishing  the  adver- 
tisement of  the  defendant  in  said  newspaper 
for  the  specified  time.  The  game  cause  of 
action  is  also  pleaded  in  a  second  count  in 
the  complaint  In  the  form  of  the  common 
count  for  services  performed. 

The  defendant's  demurrer  is  general,  and 
Is  also  special,  upon  the  ground  of  uncertain- 
ty, and  also  upon  the  ground  that  the  plain- 
tiff has  not  the  legal  capadty  to  sue.  The 
point  raised  upon  this  special  demurrer  Is 
that  the  complaint  shows  that  the  plaintiff 
Is  doing  business  onder  a  fictitious  name,  and 
that  It  does  not  appear  therefrom  that  he 
has  complied  with  the  provisions  of  sections 
2466  and  2468  of  the  Civil  Code.  These  are 
the  sections  of  the  Civil  Code  which  provide 
that  every  person  transacting  bUBtness  in 
this  state  under  a  flctltlons  name  must  file 
with  the  coanty  clerk  a  certain  certificate 
and  publish  the  same  for  a  specified  length 
of  time,  and  providing,  farther,  that  such 
person  shall  not  maintain  an  action  npon 
any  contract  made  or  transaction  had  under 
such  flctltlons  name,  unless  such  filing  has 
been  done  and  such  publication  made. 

[1]  It  is  conceded  by  the  respondent  Oat 
by  the  special  demurrer  on  the  ground  of  un- 
certainty the  question  of  the  plaintiff's  com- 
pliance with  these  sections  of  the  Civil  Coda 
cannot  be  raised ;  but  the  respondent  inststs. 
and  we  think  correctly,  that  the  qneatlim  as 
to  the  plaintiff's  want  of  l^al  capacity  to  sue 
may  be  raised  by  special  demurrer  oa  ttiat 
ground,  when  the  fact  that  he  Is  d(^ns  bad- 
ness under  a  flctltloas  name  within  the  mean* 
Ing  of  these  sectloiis  of  the  CMl  Code  ap- 
pears upon  the  face  of  the  complaint  Sween- 
ey T.  Stanford,  67  Oal.  686,  8  Pac  444.  The 
trial  court  sustained  the  qiecial  demurror  of 
the  defendant  niran  this  latter  ground;  and 
from  Its  Judgment  made  In  pursoanee  of  the 
order  sustaining  suCh  demnrrer  the  plain- 
tiff has  appealed. 

[2]  We  are  of  the  opinion  that  the  comt 
was  In  error  In  sustaining  the  defendant's 
demurrer  upon  this  ground.  Tbla  la  not  a 
case  where.  In  our  view,  the  fact  that  the 
plaintiff  is  oigaged  In  business  under  a  flctl- 
tlons name  appears  on  the  tbce  of  his  com- 
plaint The  complaint  affirmatively  diows 
that  the  business  In  which  the  plaintiff  Is 
engaged  is  that  o(  publisher  ot  a  newqiaper 
known  as  "The  San  Frandsco  Call."  The 
name  at  this  newspaper  is  not  flctltlons,  but 
is  as  real  as  the  name  of  a  hotel  or  a  building 
or  a  steamship,  or  any  other  medium  of  busi- 
ness or  article  of  commerce,  whic2i,  for  con- 
venience or  of  necessity,  should  have  a  par- 
ticular des^atlon.  The  complaint  farther 
affirmatively  shows  that  the  plaintiff  is  en- 
gaged in  conducting  the  business  of  publish- 
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lug  said  newQaper  under  the  name  of  bis 
agent,  W.  W.  CSiapln,  wbo  la  the  ostensible 
publisher  tlvereof.  Tbe  particular  contract 
upon  wblcfa  the  contract  is  based  and  which 
is  set  forth  In  full  In  the  complaint  shows 
upon  Its  face  that  W.  W.  Chapln  Is  the  pub- 
lisher of  said  newspaper.  It  is  not  cont«ided 
that  the  name  of  W.  W.  Ghapin  Is  fictitious ; 
and,  this  btfng  so.  It  seems  to  be  clear  that 
the  utmost  which  tbe  complaint  discloses  is 
that  the  plaintiff  Is  the  owner  and  proprietor 
of  said  uewquiper*  and  Is  engaged  In  tbe 
business  of  publishing  the  same  under  tbe 
name  of  W.  W.  Obapln.  Its  ostensible  pub- 
lisher, and  of  whom  the  plaintiff  is  the  un- 
dlsdoeed  principal  In  such  publication.  This 
state  of  facts  does  not  bring  tbe  plaintiff 
within  tbe  terms  of  sections  2460  and  246S 
of  the  Civil  Code;  and  it  therefore  follows 
that  he  was  not  required  to  make  any  show- 
ing In  his  complaint  as  to  whether  or  not  he 
had  compiled  with  the  terms  of  said  sections 
of  the  Code.  It  foUowe  that  the  court  was 
In  error  In  sustaining  the  defendant's  special 
demnrrer  upon  this  ground.  We  also  think 
the  complaint  good  as  against  the  special 
demnrrer,  on  the  ground  of  uncertainty,  and 
as  against  a  general  demurrer,  and  that  the 
mllng  of  the  court  In  sustaining  the  same  up- 
on these  grounds  was  also  error. 

Judgment  reversed,  with  Instruction  to  the 
trial  court  to  overrule  the  demurrer  and  re- 
quire the  def^dant  to  answer  within  the 
usual  time. 

We  concur:  LENNONi  P>  X;  KfiRRI- 

GAN,  J. 

(28  Cal.  App.  «70) 

PEOPLE  V.  CLARK.    (Cr.  580.) 
(District  Court  of  Appeal,  First  IMstrict,  Cali- 
fornia.   Oct  27,  1915.) 

1.  IffTOXIOATTNG  LiQDOBS  «=>36— LOCAL  OP- 
TION EUCTIONS— COLLATEBAL  ATTACK. 

Under  the  Wylie  Local  Option  Law  (St 
1911,  p.  601)  S  10,  providing  tbat  Id  prosecu- 
tions for  violations  uiereof,  tiie  minutes  of  the 
governing  body  showing  the  number  of  votes 
cast  at  an  election  shall  be  prima  facie  evidence 
that  the  territory  in  which  such  election  was 
had  is  oo-Ucense  territory,  providing  tbe  min- 
utes do  not  show  that  at  ench  election  there  was 
a  majority  vote  In  favor  of  license,  a  person 
prosecuted  for  selling  liquor  in  no-ticense  terri- 
tory cannot  collaterally  challenge  the  validity 
of  such  no-Ilcense  territory  by  showing  an  al- 
leged irregularity  in  tbe  proceedings  preceding 
and  culminating  in  the  formation  of  such  ter- 
ritory, as  the  statute  is  merely  Intended  to  fa- 
cilitate tbe  presentation  of  the  required  proof. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  H  48,  44;  Dec.  Dig.  «e» 
36.1 

2.  CnnoNAL  liAW  ^>869— Evidkncb— Otheb 
Offenses.  - 

On  a  trial  for  selling  liquor  In  no-license 
territory,  the  court  erred  in  refusing  to  strike 
out  teetimonj  volunteered  by  a  witness  to  tbe 
effect  that  defendant  had  eoroujltted  other  sim- 
ilar offenses 

[Ed.  Note.-~For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  822-S24;  Dec  Dig. 
369.] 


8.  Criminal  Law  «»116S'— Appeal— Hauc- 
LBSs  Ebbor— Admission  of  Evidence. 

On  a  trial  for  selling  hquor  in  no-license 
territory,  a  witness  volunteereo  the  information 
that  defendant  had  committed  other  similar  of- 
fenses. Defendant  moved  to  strike  out  this  tes- 
timony, but  the  court,  though  statliw  that  it  was 
immaterial,  refused  to  strike  it  out  In  bis 
closing  argument  the  district  attorsey,  io  com- 
menting on  the  relative  credibility  of  defendant 
and  the  witnesses  for  tbe  state,  said  that  the 
state's  witnesses  told  the  details,  and  tbat  in 
the  statement  of  one  of  tbe  witnesses  he  said 
be  met  defendant  end  asked  faim  for  a  little  bot- 
tle, or  something  like  tbat  and  that  be  said, 
"Of  course,  I  have  bought  plenty  of  them  be- 
fore," or  "plenty  of  tbem  there.*'^  Defendant's 
counsel  objected,  and  tbe  district  attorney  as- 
serted his  right  to  comment  on  the  testimony, 
inasmuch  as  the  court  had  permitted  it  to 
stand.  The  court  remained  silent,  and  tbe  dia- 
trict  attorn^  continued  his  argument,  substnn- 
tially  repeating  the  incompetent  testimony. 
Held  that,  In  the  light  of  this  argument  the 
refusal  to  strike  out  the  testimouy  was  ivejn- 
dicial,  rince,  while  the  erroneous  ruling  might 
not  have  wholly  controlled  the  verdict,  It  un- 
doubtedly contributed  to  it 
.[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3124,  8125,  8129-3136, 8144; 
Dec.  Dig.  «=>uSk] 

Appeal  from  Superior  Court,  Fresno  Coun 
ty ;  Geo.  E.  Church,  Judge. 

Boh  Clark  was  convicted  of  an  offenaiv. 
and  he  appeals.  Reversed  and  remanded. 

Burns  &  Watktns,  of  Fresno,  for  49pe^ 
lant  U.  8.  Webb,  Atty.  Gen.,  for  the  Peo- 
ple. 

LENNON,  P.  J.  The  trial  court  rtghtljr 
refused  to  permit  the  defendant  iq>on  his 
trial  for  selling  alcoholic  liqoor  In  a  "no' 
license"  territory  to  have  In  evidence  cer- 
tain records  of  the  board  of  supervises  ot 
Fresno  county  showing  the  boundaries  of 
Sanger  prednct  No.  1  and  Sanger  precinct 
Na  2,  of  which  precincts  the  "no-license" 
territory  in  question  fcnmed  a  part 

[1]  Tbe  purpose  of  tbe  proffered  proof  was 
to  show  an  alleged  irregi^rity  in  the  pro- 
ceedings preceding  and  cnlmlnatli^  In  the 
formatkm  of  the  "no-llcense"  territory, 
which,  it  is  assertedt  was  fatal  to  the  terri- 
tory's legal  existence,  and  therefore  rakder* 
ed  its  purported  formation  ineffectual  for 
any  purpose.  In  other  words,  the  defendant 
by  the  proffered  proof .  proposed  to  collat- 
erally challenge  the  validity  of  the  "no-ll- 
cense" territory.  This  the  w^ht  of  anthorlr 
ty  dealing  with  statutes  substantially  the 
same  in  scope  and  effect  as  the  Wylie  Local 
Optlcm  Law  of  this  state  de^res  he  may 
not  do.  Barton  t.  State.  43  Fla.  477*  81 
South.  861;  State  v.  Cooper,  lOl  N.  C.  684. 
8  S.  E.  184 ;  Woodard  V.  State,  103  Ga.  496. 
30  S.  E.  622;  People  v.  Hamilton,  27  Hlsc. 
Rep.  360,  58  N.  T.  Snpp.  959;  Id.,  29  Misa 
Bep.  46S,  61 N.  Y.  Supp.  979 ;  Peop\9  v.  Hash, 
brouch,  21  Misc.  Bep.  188,  47  T.  Snpp. 
109;  State  t.  Gamma,  149  Mo.  App.  694. 129 
S.  W.  734. 

The  statute  in  question  here  does  not  con^ 
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template,  as  comiBel  for  defendant  contends, 
that  the  Invalidity  of  the  "no-llcense"  terri- 
tory may  be  interposed  and  shown  as  a  de- 
fense to  the  prosecution  of  a  charge  of  hav- 
ing violated  the  statute.  If  it  did,  we  would 
be  constrained  to  pronounce  the  ruling  com- 
plained of  erroneous  upon  the  authority  of 
the  following  cases:  Games  v.  State,  23  Tex. 
App.  449,  6  S.  W.  183;  Curry  v.  State,  28 
Tex.  App.  475,  13  S.  W.  752 ;  Henry  v.  State 
(Tex.  App.)  16  S.  W.  342;  Gaines  v.  State, 
37  Tex.  Cr.  B.  73,  S8  S.  W.  774;  Chapman 
V.  State.  37  Tex.  Or.  E.  167,  39  8.  W.  113 ; 
Bowman  v.  State,  38  Tex.  Cr.  R.  14,  40  S.  W. 
796,  41  S.  W.  635;  Keller  v.  State,  46  Tex. 
Cr.  R.  688,  81  S.  W.  1214;  State  t.  Kline. 
BO  Or.  426.  93  Pac.  237. 

Tbe  provision  of  our  statute  relating  to 
the  prima  facte  proof  to  be  presented  by  the 
prosecution  upon  a  charge  of  having  violat- 
ed tbe  statute  is.  we  tblnk,  different  In  its 
scope  and  effect  from  those  provisions  (re- 
lating to  the  same  sabject)  of  the  statutes 
whldi  were  under  review  in  tbe  cases  last 
above  dted.  A  consideration  of  those  cases 
dladosea  that  in  each  instance  the  statutes 
there  under  review  provided  that  In  prose- 
cullons  ft>r  a  violation  of  the  law  either  the 
order  for  a  local  option  election  or  the  order 
of  the  oounty  clerk  declaring  the  result  of 
such  an  election  should  be  prima  fitde  evi- 
dence of  the  jurisdiction  of  the  court  to  pro- 
ceed In  the  premises  and  of  the  regularity  of 
the  proceedings  employed  In  the  formation  of 
the  local  option  district;  in  other  words,  the 
statutes  under  review  in  the  cases  last  re- 
ferred to,  in  effect,  provided  that  In  a  prose- 
cution under  the  statutes  the  order  of  the 
governing  body  declaring  the  result  of  a  local 
option  election  should  be  prima  facie  evidence 
that  tbe  local  option  district  had  been  regu- 
larly initiated  and  legally  created.  Of 
course,  as  the  cases  last  dted  hold,  if  such 
order  was  but  prima  fade  evidence  of  the 
fact  which  It  purported  to  prove,  it  was  sub- 
ject to  rebuttal  by  competent  proof  which 
tended  to  show  a  failure  to  conform  to  all 
or  any  one  of  the  essential  requirements  of 
the  statute  providing  for  tbe  formation  of 
the  local  option  district  Our  statute  (the 
Wylie  Local  Option  Law)  does  not  provide 
that  in  prosecutions  for  the  violation  of  the 
taw  the  original  record  of  the  formation  of 
tbe  local  option  district  as  evidenced  by  the 
minutes  of  the  governing  body  shall  be  prima 
fade  evidence  of  the  legality  of  each  step  In 
the  proceedings  leading  up  to  and  culminat- 
ing In  the  creation  of  a  "no-llcense"  terrl- 
toiy.  It  dedares  merely  that  in  such  prose- 
cution the  minutes  of  the  governing  body 
showing  the  number  of  votes  cast  at  an  elec- 
tion shall  be  prima  fade  evidence  that  the 
territory  in  which  such  election  was  bad  is 
"no-license"  territory,  providing  said  min- 
utes do  not  show  "that  at  said  dectlon  there 
was  a  majority  vote  In  favor  of  license." 
Wylie  Local  Option  Law,  {  la 


In  our  opinion,  this  clause  of  the  statute 
under  consideration  was  not  enacted  for  the 
purpose  of  permitting,  nor  does  ^t  In  terms 
nor  by  necessary  implication  permit,  a  col- 
lateral attadc  upon  each  and  every  step  in 
the  proceedings  under  which  a  "no-licens^ 
territory  may  be  created,  and.  In  the  absence 
of  express  terms  or  a  compelling  Implication 
to  that  effect,  the  statute  should  not  be  bo 
construed,  for,  as  was  said  In  Barton  v. 
State,  43  Fla.  477, 31  South.  361,  quoting  from 
State  V.  Cooper,  101  M.  G.  684,  8  S.  E.  134: 

"The  law  contemplates  and  iDtends,  general- 
ly, that  the  result  of  an  election,  as  determined 
by  the  proper  election  officers,  shall  stand  auf 
be  effectire  until  it  Bball  be  regularly  contested 
and  reversed  or  adjudged  to  be  void  by  a  tribo- 
oal  having  jurisdiction  for  that  purpose.  It 
would  lead  to  confusion  and  ridiculooa  absurdi- 
ty to  allow  the  «  •  *  result  of  an  electioo  to 
be  contested  every  time  tbe  result  fltf  It,  as  de- 
termined by  the  election  officers,  beeane  collat- 
erally in  a  litigation. 

"In  the  present  case  the  defendant  might  be 
able  to  prove  facts  showing  that  the  electiim 
mentioned  was  void  for  one  eanae  or  another; 
another  defendant,  charged  with  a  like  offense, 
might  be  less  fortunate,  and  tbe  state  might - 
show  that  it  was  regular  and  valid ;  and  so  on 
indeGuitely.  The  law  does  not  provide  for  sndt 
continual  and  repeated  contests  in  every  cas» 
that  may  arise.  It  intends  that-  one  contest 
properly  instituted  for  the  purpose,  shall  es* 
tabllsh  the  validity  or  invalidity  of  the  election 
questioned.  If  the  present  defendant  or  others 
were  dissatisfied  with  the  conduct  of  the  elec- 
tion, or  the  result  of  it  as  declared,  they  should 
have  promptly  brought  their  action,  as  tb^ 
might  have  done,  to  contest  its  validity  and  tu 
correctness  of  the  ascertained  result," 

In  our  opinion,  the  legislative  Intent  in 
the  enactment  of  the  provision  of  section  10 
of  the  Wylle  Local  Option  Law  was  to  fadU* 
tate  the  presentation  of  the  proof  required 
in  a  criminal  prosecution  for  the  violation  of 
the  statute,  and  this  construction  of  the  stat- 
ute is  fully  supported  by  the  case  of  People 
V.  Mueller,  168  CaL  621,  143  Paa  748.  L.  B. 
A.  1015B,  788,  where.  In  holding  that  courts 
may  not  take  judicial  notice  of  the  fact  that 
a  local  option  election  has  been  bad  or  of  the 
record  of  such  an  election,  it  said : 

"Tbe  last  dause  of  section  10  provides  that 
in  any  prosecution  under  the  act  tbe  record  of 
the  governing  body  of  tbe  city,  town,  or  district 
showing  the  number  of  votes  cast  at  tbe  elec- 
tion or  a  duly  certified  copy  thereof  shall  be 
prima  fade  evidence  that  the  territory  In  which 
the  election  was  held  is  *no-license'  territory. 
If  the  court  must  take  Judidal  notice  of  the 
fact,  this  provision  would  be  wholly  useless. 
The  necessary  inference  la  that  the  L^islature 
believed  that  proof  would  be  required  as  of  or- 
dinary matters  in  pals,  and  that  the  provision 
was  intended  to  facilitate  such  proof?* 

This  being  the  purpose  of  tbe  provision  In 
question,  then,  of  course,  It  cannot  be  avaI^ 
ed  of  to  support  a  collateral  attack  upon  ths 
validity  of  a  "no-license"  territory,  such  as 
the  defendant  attempted  to  make  in  the 
present  case. 

[2,  3]  The  trial  court  erred,  however.  In 
refusing  to  strike  out  on  motlcm  of  counsel 
for  def^dant  certain  testimony  volunteered 
by  the  witness  U  SL  Albln,  to  ttw  effect  that 
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tbe  defendant  hud  BommlttM  offenns  simi- 
lar to  tbat  with  which  he  was  charged  and 
for  wblcb  he  was  beii«  tried.  O^testlmoiiy 
was  given  erlduitly  betOre  counsel  for  the 
defendant  bad  an  opportonlty  to  object,  and 
It  proved  parttcnlarly  prejudicial  to  the  de- 
fendant, Inasmach  as  tbe  district  attoriMiy* 
despite  the  protest  of  counsel  for  defendant, 
subsequently  made  It  the  gnmndwork  of.  his 
argument  to  tbe  Jury.  In  ruling  nvva  the 
motion  to  strike  out  tbls  v<duntary  testi- 
mony the  trial  court  declared  tbat  tt  was 
'Immaterial,"  but  nerertfaeleas  dedded  to 
"let  it  stand."  Gomprtikoiding  and  declar- 
ing Its  lmmateriaUt7>  it  seems  to  us  that 
it  would  have  be^  Just  as  ea^  for  the  trial 
court  to  say,  "Strike  it  out,"  as  tt  was  to 
say,  "Let  It  stand."  Tbe  growing  tendency 
to  permit  irrelevant  and  Immaterial  matters 
to  stand  In  evidence  In  tbe  tax»  <tf  w^ 
grounded  objections  Is,  we  think,  bom  ^f  tbe 
taope  tbAt  perchance  it  may  be  ulttmately 
determined  In  tbe  event  of  a  conviction  and 
upon  appeal  that,  when  measured  by  the  pro- 
visions of  sectl<m  4%,  art  6,  of  tbe  Consti- 
tution, they  neither  controlled  the  verdict  nor 
coiitrn>nted  to  It  In  this  instance,  unfor- 
tunately, the  argument  of  tbe  district  attor- 
ney, coupled  with  the  failure  to  grant  that 
which  the  court  tacitly  admitted  to  be  a  well- 
grounded  motion,  and  one  that  was  made 
in  keeping  with  the  elementary  rules  of  evi- 
dence, must  result  In  a  reversal.  Tbe  de- 
fendant, as  a  witness  In  his  own  behalf,  de- 
nied the  conmilsslon  <tf  the  oftense  charged 
against  him,  and  the  record  shows  that  la 
bis  closing  argument  to  tbe  Jury  the  district 
attorney  said: 

**  •  •  •  And  the  only  thing  tbat  Is  stated  in 
the  defense  is  the  statement  u  Bob  Clark  [the 
def^dant]  that  he  did  not  do  It  Now,  I  woo- 
der  whether  yon  think  Clark's  statement  is  cor- 
rect, or  whether  the  statement  of  the  boys  is 
correct  Th^  tell  you  the  details,  got  the  flask, 
and  went  right  over  to  the  sheriff  with  it  and 
in  the  statement  of  the  first  witness  here,  L. 
E.  Albin,  be  said  he  met  Clark  in  front  of  tbe 
pool  hall  and  said  to  him,  'I  want  a  little  bottle. 
Bob,*  or  something  like  tbat  He  said,  *0f 
course,  I  have  bought  plenty  of  them  before,* 
or  'ploity  of  them  there.*  '* 

At  this  Juncture  counsel  for  tbe  defend- 
ant objected  to  (be  argument  upon  tbe  Unes 
quoted,  practically  upon  tbe  grounds  stated 
In  tbe  motion  to  strike  out,  and  the  dlsMct 
attorney  very  pnq^rly  replied  that,  Inas- 
mnch  as  tbe  court  had  permitted  the  objec- 
tionable evidence  to  stand  itben  it  was  first 
objected  to^  it  was  bla  privilege  to  comment 
upon  tbe  same  in  bis  argument  to  tbe  Jury. 
Tbe  court  sat  Olent,  and  tbe  district  attor- 
ney continued  bis  argumoit  driving  tbe  point 
home  by  repeating  substantially  tbat  which 
lias  been  quoted  above. 

In  the  light  of  all  tbat  transpired  dtning 
tbe  argnmoit  of  tbe  district  attorney  to  tbe 
Jury,  tbe  arnnr  of  tbe  rulii^E  and  Its  ultimate 
prejodloe  are  obvious.  Because  tUs  ei^ 
xor  and  the  manner  In  wblcb  the  evil  ten- 


dency of  the  objectionable  evidence  was  per- 
mitted to  permeate  and  p(dson  the  minds 
of  tbe  Jury,  we  have  no  recourse  but  to  bold 
tbat  tbe  Judgment  and  order  denying  a  new 
trial  must  be  reversed.  While  the  error  com- 
plained of  may  not  have  wholly  omtrolled 
the  verdict,  undoubtedly  It  contributed  to  it 
The  Infotmatlon  charged  a  public  offense, 
and  we  tnlnk  sufficiently  apprised  tbe  defend- 
ant of  all  that  it  was  essential  for  him  to 
know  to  Intelligently  defend  against  tbe 
charge  ctmtained  therein.  In  (he  absence  of 
a  demurrer.  It  cannot  be  said  that  the  de- 
fendant was  serUmsly  misled  by  the  alleged 
ambiguity  of  the  Information.  Tbe  Judg- 
ment and  (be  order  denying  a  new  trial  are 
reversed,  and  the  cause  remanded  tat  a  new 
trtaL 

We  concur:  KEBBIOAM,  J.;  BICH- 
ABDS,  J. 

(2S  Cal.  App.  683) 
PEOPLB  V.  BUDOLPa    (Or.  320.) 
(District  Court  of  AppMl,  Third  District,  CalS- 
fomla.   Oct  SO,  191&) 

1.  CaiMiKAL  Law  «=>304~TbiaI/— Judicial 

KOTICB. 

The  court  will  take  Judicial  notice  of  the 
day  of  the  week  on  which  a  certain  day  of  the 
month  fell  in  a  certain  year.  In  detwminlng 
whether  a  former  conviction  of  the  same  offense 
was  bad  on  Sunday. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  700-717,  2951%;  Dea  Dig. 

2.  Cbiuinal  Law^»374  — EviDBifCi— Foa- 

UBB  CONTICTION. 

Pen.  Code,  }  1204,  reqnlring  evidence  in 
mitigation  or  aggravation  of  an  offense  to  be 
given  by  witnesses  in  court  or  their  deposition, 
has  no  application  to  evidence  of  a  former  con- 
viction, where  tbe  conviction  Is  charged  in  the 
indictment  es  permitted  by  section  960,  so 
that  such  conviction  is  properly  shown  by  the 
record  of  the  former  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  835;  Dec.  Dig.  <&=>374.] 

3.  Cbiminal  Law  «=>763,  764  — Trial— In- 

STBUCTIONS— WeIGIIT  OF  EVIDENCE. 

In  a  prosecution  for  larceny  it  is  not  error 
to  refuse  to  charge  that  the  testimony  of  a 
police  officer  or  private  detective  must  be  scru- 
tinised for  bias,  since  that  charge  would  be  on 
tbe  weight  of  evidence,  contrary  to  Const  art. 
6,  §  19,  although  tbat  proposition  may  be  argned 
to  the  jury  by  counsel. 

[Ed.  Note. — For  other  cases,  see  Ortmtnal 
Law,  Cent.  Dig.  H  1731-1748,  1752,  1768, 
1770;   Dec  Dig.  «=>7e3,  764.] 

Appeal  from  Sn[>erior  Court,  Sonoma  Coun- 
ty ;  Emmet  Seawell,  Jndge. 

Frank  Hndolph  was  convicted  of  the  crbne 
of  petit  larceny,  with  a  prior  conviction  of 
the  same  off^ise,  and  be  appeals  from  tbe 
convletloQ  and  an  order  denying  new  trial. 
Afflnned. 

R.  M.  Qnackenbnsh,  of  Santa  Rosa,  for 
ai^llant  U.  8.  Webb,  Atty.  Gen.,  and  J. 
Carles  Jones,  Deputy  Atty.  Oen.,  for  the 

People. 


^Por  other  cans  sse  sanw  topic  and  KBT-NUUBBB  la  aU  K^-Nvmbered  Dlissto  and  lodexet 
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HABT,  J.  OoDTlcted  under  an  Infoimatloii 
Died  by  the  district  attorney  <tf  Son<niia  conn- 
ty  In  the  saperiOT  court  of  said  county  of 
the  crime  of  petit  larceny,  wUh  a  prior  cw- 
vlctlon  of  the  same  offense,  the  defei^ant 
brings  the  cause  to  this  court  on  appeal  from 
the  Judgment  and  the  order  denying  him  a 
new  trial.  The  Information  first  diarges  the 
defendant  with  having  unlawfully  and  felo- 
niously stolen,  taken,  and  carried  away  "tme 
brace  uid  drUl  ot  the  value  of  $4.  the  person- 
al pnverty.  of  one  J<dm  Bonne."  It  then 
chains: 

"That  the  said  defendant,  PraDk  Bndolph.  be- 
fore the  commisBioD  of  the  offease  charged  in 
this  complaint,  to  wit,  on  the  2d  day  of  Novem- 
ber, 1914,  was  In  the  recorder's  court  of  the 
city  of  Petalnma,  county  of  Sonoma,  state  of 
California,  convicted  of  the  crime  of  petit  lar- 
ceny, and  which  said  judgment  of  conviction  has 
never  been  anntilled.  reversed,  or  wt  aalds." 
Section  969,  Penal  Code. 

The  defendant  pleaded  not  guilty  to  each 
of  the  charges  thus  laid  against  him. 

[1]  The  first  point  made  by  the  defendant 
is  that  the  prior  conviction  of  the  defendant 
of  petit  larceny  as  charged  in  the  luformatiou 
is  void,  inasmuch,  so  he  asserts,  as  the  trial 
ot  the  defendant  on  said  charge  and  his  con- 
viction thereof  were  had  and  obtained  upcm 
Sunday,  a  legal  holiday  or  nonjudicial  day. 
Sections  10,  133,  and  134,  Code  Civ.  Proc. 
The  point  is  without  a  predicate  for  its  sup- 
port. To  establish  the  prior  conviction  the 
people  introduced  lu  evidence  the  record  of 
the  police  court  of  the  city  of  Petalnma 
showing  8U(di  previous  conviction,  and  there- 
from it  appears  that,  as  alleged  in  the  Infor* 
mation,  the  trial  of  the  defendant  upon  the 
charge  of  petit  larceny  was  held  on  the  2d 
day  of  November,  1914,  and  that  on  that  day 
a  Judgment  of  conviction  was  rendered 
against  him.  The  2d  day  of  Novembw,  1914, 
fell  on  Monday — a  fact  of  which  we  are  au- 
thorized to  take  judicial  notice.  Section  1875 
subd.  8,  Code  Civ.  I'roc. 

[2]  The  second  point  upon  which  the. de- 
fendant relies  for  a  reversal  Is  that  the  evi- 
dence of  the  prior  conviction  as  presented  by 
the  people,  measured  by  the  provisions  of 
section  1204  of  the  Penal  Code,  was  insuffi- 
cient to  establish  that  charge  in  the  informa- 
tion. The  section  mentioned  reads: 

"The  drcumstances  must  be  presented  by  the 
testimony  of  witnesses  examined  in  open  court, 
except  that  when  a  witness  is  so  sick  or  infirm 
as  to  be  unable  to  attend,  his  deposition  may  be 
taken  by  a  magistrate  of  the  county,  out  of 
court,  upon  such  notice  to  the  adverse  party  as 
the  court  may  direct.  No  affidavit  or  testimony, 
or  representation  of  any  kind,  verbal  or  writ- 
ten, can  be  offered  to  or  received  by  the  court, 
or  a  judge  thereof,  in  aggravation  or  mitigation 
of  the  punislunent,  except  as  provided  in  this 
and  the  preceding  section.^ 

It  Is  very  plain  that  said  section  does  not 
pretend  to  prescribe  either  the  auantum  or 
the  character  ot  the  evidence  essential  to  the 
proof  of  a  prior  conviction,  where  the  fact  of 
such  conviction  is  lAeaded  or  set  iq»  In  an 
indictment  or  information  against  the  accus- 


ed. Tba  manlftst  object  ot  I3ia  section  Ifl  to 
autbwize  the  court,  after  a  convictioin  has 
been  had  and  befbre  sentence  is  pronounced 
in  any  criminal  case,  to  receive  testimony  ei- 
ther in  mitigation  or  aggravation  of  the  pnn- 
Ishmoit  to  be  imposed.  To  this  end  any  tes- 
timony bearing  upon  the  duuacter  or  the  an- 
tecedents of  the  ccnvkted  person — whethor 
he  has  theretofOTe  been  of  good  or  bad  char- 
acter or  borne  a  j^md  or  bad  rotation,  or 
been  previously  convicted  of  some  offense 
against  the  law — may  be  presented  to  the 
court  In  such  case,  unlike  fhose  where,  un- 
der sections  666  and  667  of  the  Penal  Code, 
a  priOT  c(mvictlon  is  dharged  In  addition  to 
the  crime  subseauoitly  ccunmltted,  the  court 
is  not  authorized  ot  empowered  to  impose  a 
greater  punishment  than  the  maximum  pen- 
alty prescribed  for  tlie  particular  crime  of 
which  the  accused  has  been  convicted.  Wliere 
a  prior  conviction  has  been  charged  and  sus- 
tained, and  the  subsequent  offense  charged  Is 
likewise  established,  tlie  court  is  authorised 
to  Impose  a  penalty  In  excess  of  Uw  maxi- 
mum poialty  prescribed  for  ^tlier  Uie  ptiat 
or  the  subsequent  offense; 

Our  oontduslMi,  therefori^  is  that  sectlan 
1204  has  no  application  to  a  case  where,  as 
here,  the  defendant  is  put  upon  trial  under 
an  Indictment  informaUfm  charging  him, 
in  addition  to  the  later  (rffense  charged,  with 
a  prior  couTiction  at  a  similar  or  other  pub- 
lic offense. 

[3]  The  third  and  last  point  submitted  by 
the  defendant  is  that  the  court  erred  la  its 
refusal  to  give  to  the  Jury  the  foUowtng  In- 
Btructi(m  proposed  by  him: 

"The  court  Instructs  the  jnry  tliat,  when  one 
acts  in  the  capacity  of  a  private  detective  or 
public  officer,  it  becomes  the  duty  of  t^e  jury 
to  scrutinize  the  testimooy  of  such  person  and 
to  say  whether  or  not  uie  teatimtmy  of  that 

Eerson  so  acting  is  biased,  whether  die  interest 
e  serves  has  influenced  him  to  any  extent  that 
would  reflect  upon  or  affect  his  testimony.** 

The  Instructicm  was  properly  rejected.  We 
know  of  no  reason  for  declaring,  as  an  al>- 
stract  pr<q>ositlon,  that  because  a  vrltness 
may  be  a  public  or  police  officer,  and  in  his 
capadty  as  such  acquired  the  information 
which  be  Is  asked  to  impart  to  the  jury  In  a 
criminal  or  other  case,  his  testimony  should 
be  given  m<H%  cftreful  scrutiny  or  vWed 
with  more  idrcumspectiCHi  than  ought  to  be 
given  to  the  testimony  ot  any  other  witness. 
If  it  is  madp  to  appear  that,  by  reason  of  the 
part  that  an  officer  may  be  shown  to  have 
taken  in  the  ai9)^en8i<m  of  one  diaxged 
with  crime  and  In  the  prqtaratlon  of  the  case 
against  him,  he  evinces  undue  Interest  in  be- 
half of  the  prosecution  or  shows  a  stnmg  de- 
sire for  8  cMiTlction,  tlien  It  is  proper  tot 
the  def^dant  through  his  attorney  to  em- 
phasize that  fact  in  his  argument  to  the  jury, 
and  thus  convince  the  triers,  if  It  may  so  be 
dtme,  that  the  (Acer's  testimony  should  be 
viewed  with  caution.  But  it  is  certainly  not 
within  the  legltiniate  i«ovinoe  of  the  court  to 
argue  the  proposition  to  the  Jury  in  its  in* 
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strnctlona.  Indeed,  the  Instruction  bears  up- 
<m  the  qnestion  of  the  weU^t  of  testimony, 
and  therefore  Invades  territory  exclusively 
allotted  to  the  Jury  by  the  G<»iatltutlon,  or. 
In  other  words,  flies  in  the  face  of  the  consti- 
tutional provision  forbidding  the  charging  of 
Juries  by  Judges  with  respect  to  matters  of 
fact  Const  art  6,  {  19. 

There  is  no  (daim  that  tbe  evidence  does 
not  support  the  verdict  otherwise  than  In  the 
particular  above  Indicated. 

The  Judgm^t  and  the  fflrder  are  affirmed. 

We  concur:  OHIPBfAN,  P.  J.;  BUBr 
NETT,  J. 

(28  Cal.  App.  <36) 

CROUSB  V.  SUPERIOR  OOTIRT  IN  AND 
FOR  LOS  ANGELES  COUNTY  et  bL 
(Civ.  1860.) 

(Dtatilct  Court  of  Appeal,  Second  District 
California.  Oct  20. 1016.) 

1.  ConxKHFT  €=>57-  Pbocbbdings  to  Punish 
roB  Contempt— JuBisDiCTioN. 

Where  an  order  to  show  cause  why  a  de- 
fendant in  a  suit  to  foreclose  a  chattel  mortgage 
should  not  be  punished  for  coDtempt  for  her  re- 
fusal to  deliver  certain  of  the  mortgaged  proper- 
ty to  a  receiver  appointed  by  the  court  was  serv- 
ed on  an  attorney  not  then  her  attorner  of 
record,  but  she  neverthlees  appeared  in  obedience 
to  the  order  and  admitted  her  possession  of  the 
property,  and  the  court  thereupon  in  open  court 
ordered  her  todelivorit  totheiecaver  l^atime 
fixed  in  the  order  which  was  entered  of  record, 
even  though  the  service  of  the  order  to  show 
cause  was  a  nullity  and  constituted  no  sufficient 
baais  for  the  contempt  proceeding  instituted 
thereby,  pnAibition  would  not  lie  to  prevent  the 
court  from  enforcing  obedience  to  tbe  order  made 
in  open  court  and  in  the  presence  of  the  defrad- 
ant. 

[£:d.  Note.— For  other  cases,  see  Contempt 
Cent.  Dig.  §S  162,  163 ;  De&  Dig.  ^57.\ 

2.  Chatikl  Hobtoaoes  «=»281  —  Suns  to 

FOBBCLOBI  —  APPOISTTMEHT  Of  RBOXIVU  — 

Right  to  Profebtt. 

Where  a  judgment  by  default  In  an  action 
to  foreclose  a  chattel  mortgage  adjudged  that 
certain  articles  in  the  possession  of  a  defend- 
ant were  covered  by  and  subject  to  the  mortgage, 
It  was  her  duty  to  deliver  tbem  to  a  reccdver  or- 
dered by  the  court  to  take  into  his  custody  tbe 
mortgaged  chattels,  unless  subsequent  to  the 
judgment  she  had  with  consent  of  the  plaintiff 
acquired  some  right  or  title  to  the  property  from 
the  owners  tfaereof. 

[E!d.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  I  629;  Dee.  Dig.  «s»2Sl.] 

▲ppHcatlcHi  by  GhriatiDe  Shelton  Croose 
for  a  vrit  of  iffohibltion  directed  to  the  Su- 
Xierior  Court  in  and  for  the  County  of  Los 
Angeles  and  another.  AltematiTe  writ  dis- 
missed, and  application  denied. 

Joel  S.  Josselyn,  of  Oakland,  for  petitioner. 
Bnsh  M.  Blodget  for  respondents. 

SHAW,  J.  Prohibition.  It  appears  that 
petititHier  was  a  party  defendant  duly  served 
with  summons  In  a  certain  action  to  fore- 
close a  mortgage  given  upon  chattels,  some 
of  which  were  at  the  time  in  her  possession. 
She  made  no  appearance,  and  Judgment  was 
altered  against  her  by  defatat   A  recover 


duly  appointed  under  an  order  of  the  conrt 
was  instructed  to  take  into  his  cnstody  ttie 
mortgaged  diaUels,  and  tliereupon  be'  made 
demand  upon  petitioner  that  she  deliver  to 
lilm  two  pairs  of  andirons,  which  w«e  In- 
dnded  in  tbe  mortage,  with  which  demand 
so  made  site  refused  to  comply,  hereupon 
the  receiver  procured  from  the  court  an  order 
dting  petitioner  to  appear  In  court  at  a 
time  therein  specified  and  show  cause  why 
she  dionld  not  be  punished  for  contempt  for 
such  disobedience.  This  order  was  not  served 
upon  petitioner,  but  upon  one  J.  S.  Josselyn, 
Esquire,  who,  though  he  was  not  her  attor- 
ney of  record,  nevertheless  accepted  service 
thereof  in  her  behalf. 

[1,2]  It  may  be  conceded,  as  claimed  by 
petitioner,  that  the  purported  acceptance  of 
service  of  the  order  by  this  attorney,  whi^ 
so  far  as  shown  hy  the  record,  was  at  tbe 
time  a  stranger  thereto,  was  a  nullity  and 
constituted  no  sufficient  ba^  for  the  con- 
tempt proceeding  Instituted  thereby.  Never- 
theless, petitioner,  In  obedience  to  the  order 
requiring  her  so  to  do,  did  appear,  and  ad- 
mitting she  then  bad  possession  of  ttie  and- 
irons, was  in  open  conrt  by  tbe  Judge  there- 
of ordered  to  deliver  the  andirons  to  the 
receiver  by  6  o'clock  p.  m.  of  that  day,  which 
order  was  entered  of  record.  Apparently  the 
court  did  not  proceed  vritb  ocmtempt  proceed- 
ings founded  upon  tbe  first  order  based  upon 
an  affidavit  showing  that  petitioner  had  re- 
fused to  deliver  the  articles  upon  the  receiv- 
er's demand  so  orally  made.  That  proceeding 
may  be  deemed  to  have  been  abandoned.  '  It 
is  tbe  second  order  made  in  open  court  pe- 
titioner being  present  whereby  she  was  or- 
dered to  deliver  the  property  to  the  receiver, 
the  failure  to  comply  with  which  may  or  may 
not  upon  a  pr<qper  showing,  constitute  a  bas- 
is for  contempt  proceedings.  So  far  as  right, 
to  possession  of  tbe  property  Is  concerned,  pe- 
titioner had  her  day  In  court  as  a  party  to  the 
foreclosure  action,  wherein  It  was  adjudged 
that  the  articles  in  her  possession  were  cov- 
ered by  and  subject  to  the  mortgage;  and 
unless  she  has  subsequently  to  the  rendlti<m 
of  tbe  Judgment  therein  and  with  consent  of 
tbe  plaintiff  in  foreclosure,  acquired  some 
right  or  title  to  the  property  from  the  own- 
ers thereof,  It  Is  her  duty  to  deliver  the  same 
to  the  receiver  in  obedience  to  the  order.  If 
she  has  thus  acquired  title  to  the  property,  a 
showing  of  such  fact  upon  citation  In  con- 
tempt proceedings  based  upon  her  refusal  to 
comply  with  the  order,  would,  no  doubt  be 
deemed  sufficient  to  purge  her  of  such  allied 
contempt  Upon  the  record  presented,  we 
perceive  no  reason  why  the  conrt  should  be 
prohibited  firom  enforcing  obedience  to  the 
order. 

The  alternative  writ  heretofore  issued  is 
dismissed,  and  tbe  ai^Ucatitn  of  petitioner 
denied. 

We  concur:  CONRBY,  P.  J.;  JAUES,  J. 
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C2S  Cal.  App.  STO 
OILLIN  T.  HOPKINS  et  al.    (CIt.  1353.) 

(Diatrlct  Court  of  Appeal.  Third  District 
CaUfornia.    Oct.  19.  1915.) 

1.  Pleading  ^=»39&  —  IssuBS.  PsOov,  aztd 
Vabianck— Failube  or  Pboop. 

Where  plaintiff  sued  defendaats  for  $4,500, 
•lleging  a  promLse  by  them  to  pay  him  that 
amuuDt  for  services  id  selling  oil  stock,  but  the 
evidence  showed  a  promise  to  pay  him  for  such 
serrices  in  stock,  and  that  after  the  sale  the 
contract  was  iiiodi6ed,  and  it  was  agreed  that 
be  was  to  have  15,000  shares  of  the  stock  in 
foil  compensatioa,  and  that,  if  be  did  .not  get 
the  stock,  he  should  in  lieu  thereof  be  paid  its 
then  value  of  30  cents  a  share,  there  was  a  fail- 
ure of  proof  under  Code  Civ.  Proc.  i  471,  pro- 
viding that,  where  the  alleeatioQ  of  a  claim  or 
defense  to  which  proof  is  directed  is  unproved, 
not  in  some  particular  or  particulars  only,  but 
In  Its  general  scope  and  meaning,  it  is  not  deem- 
ed a  case  of  variance,  but  a  failure  of  proof, 
since  there  was  neither  a  promise  to  pay  plain- 
tiff $4,500,  nor  an  agreement  to  deliver  specific 

Eroperty  Ln  satiafaetioit  of  «  determined  money 
idebtedness. 

[Ed.  Note.— For  other  cuea,  see  Pleading. 
Cent.  Dig.  i|  1339-1342;  Dee.  Dig.  «s>399.] 

2.  CoHTBAcis  «=»S24— Bbbaoh  OF  OomBAor— 
Rbwedibs. 

Where  defendants  agreed  to  give  plaintiff 
15,000  shares  of  stock  for  his  services  in  mak- 
ing a  sale  of  stock,  plaiotiETs  remedy  for  a 
breach  of  this  contract  was  an  action  for  dam- 
ages for  the  breach,  and  he  had  no  caose  of  ac- 
tion upon  an  Indebtedness  of  $4,500.  the  agreed 
value  of  the  stock. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  U  1A4&-1557;  Dec.  Dig.  «=>324.] 

3.  Pbincipai,  and  Aobitt  4=984— Patuent  of 

GOUPENSATION— RePATUENT    OF  ADVANCES. 

Where  defendants  agreed  to  give  plaintiff 
15.000  shares  of  stock  for  making  a  sale  of 
stock,  and  while  he  waa  engaged  in  selling  the 
stock  and  otherwise  engaged  Id  defendants'  busi- 
ness they  advanced  certain  moneys  to  him  for 
expenses,  he  was  only  entitled  to  his  compensa- 
tion, less  such  advances,  and  his  obligation  to 
repay'  such  advances  and  defendantr  obliga- 
tion to  deliver  the  stock  were  concurrent  obli- 
gations, and  defendants  were  justified  in  refus- 
ing to  deliver  the  stock  upon  his  refusal  to  re- 
pay the  advances. 

[Ed.  Note.— For  other  cases,  aee  Principal 
and  Agent,  Cent.  Dig.  |  221;  Dee.  Dig.'«=9 
84.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Stanley  A.  Smith, 
Judge. 

Action  by  p.  a.  Glllln  against  J.  P.  Hop- 
kins and  another,  copartners  doing  bnslnesa 
as  Hopkins.  Maltman  &  Co.  From  a  Judg- 
ment for  plaintiff  and  an  order  denying  new 
trial,  defendants  appeal.  Reversed. 

B.  M.  Alkins,  B.  P.  Henshall,  and  Nat 
Schmulowitz,  all  of  San  Francisco,  tar  appel- 
lants. R.  Platnauer,  of  Sacramento,  and 
Catlln  &  Catlln,  of  San  Francisco^  for  re- 
spondent. 

BILLISON.  Jndge  pro  tem.  The  complaint 
In  this  action  alleges  that,  at  the  special 
Instance  and  request  of  the  defendants,  the 
plaintiff  performed  certain  serrices,  to  wit, 


sold.  175,000  shares  of  tbe  Cat  Canyon  Oil 
Company ;  that  defendants  promised  to  pay 
plaintiff  $4,500  for  8U<di  serrices  so  rendered; 
that  upon  request  they  hare  refused  to  pay 
the  same  or  any  part  thereof,  and  Judgment 
is  asked  for  that  amount  The  defendants 
answered  by  a  general  denial,  and  also  Qled 
a  connterclaim  In  which  they  allied  that 
they  had  loaned  and  advanced  to  the  plaio- 
tiff  $1,806,  no  part  of  which  has  been  paid, 
except  the  sum  of  $146,  and  asked  for  Jadg- 
ment'for  $1,160.  Hie  findings  wer«  In  favor 
of  the  plaintiff  for  $4,600,  the  amonnt  sued 
for,  and  in  favor  of  tbe  defendanto  for  $1,160, 
the  amount  asked  In  their  counterclaim,  and 
Judgment  was  entered  In  favor  of  the  plain- 
tiff for  the  sum  of  $3340,  the  difference  be- 
tween the  two  amounts,  and  for  interest  in 
the  sum  of  $136.  From  this  Judgment  and 
an  order  denying  their  motion  for  a  new 
trial,  the  defendants  appeaL  They  conteod 
that  there  Is  such  a  variance  between  the  al- 
legations of  the  complaint  and  the  proofs  as 
to  amount  to  a  "failure  of  proof."  as  deflned 
by  section  471  of  the  Code  of  Civil  Procedore. 

[1]  1.  The  facts  of  the  case,  as  disclosed  by 
the  testimony,  stating  them  as  favorably  to 
the  plaintiff's  case  as  the  record  will  warrant, 
may  be  summarized  as  follows:  The  defend- 
ants, who  are  stockbrokers  In  San  Francisco, 
had  employed  one  Jordan  to  sell  for  them 
certain  stocks  of  tbe  Cat  Canyon  Oil  Com- 
pany. Acting  under  this  employment,  he  had 
a  deal  on  In  Contra  Costa  county  for  the 
sale  of  175,000  shares  of  this  stock,  but  was 
unable,  for  some  reason,  to  consummate  it 
The  defendants  employed  the  plaintiff  to  go 
to  Martinez  and  assist  Jordan  in  the  sale  of 
the  stock,  and  Informed  him  that  Jordan  was 
to  get  25,000  shares  of  the  stot^  of  the  oil 
company  aa  his  compensation  for  selling  the 
block  of  stock,  and  that  plaintiff,  for  assist- 
ing him  In  making  the  sale,  should  receive 
one-half  of  tbe  stock  that  Jordan  was  to  have 
received.  This  was  satisfactory  to  the  praiO' 
tiff,  and  he  entered  upon  the  task.  Upon  bis 
arrival  at  Martinez  he  decided  he  could  make 
better  progress  without  the  aid  of  Jordan 
than  with  It,  and  the  latter  went  to  woric  la 
other  locallUcs.  After  bis  departure  phiin- 
tlff  succeeded  In  making  sale  of  the  175,000 
shares  of  stock.  Subsequently  the  contract 
as  to  plaintiff's  compensation  was  modified, 
and  it  was  agreed  that  he  was  to  have  15,000 
shares  of  the  stock  in  full  for  his  compensa- 
tion in  making  the  sale.  It  was  also  agreed 
that.  If  plaintiff  did  not  get  the  15,000  shares 
of  stock,  he  should,  in  lieu  thereof,  be  paid 
Its  then  value  of  30  cents  per  share. 

From  the  above  It  is  apparent  that  the  de- 
fendants did  not  agree,  as  allied  In  the  com- 
plaint, to  pay  the  plaintiff  $4,500  In  money 
as  compensation  for  his  services  In  selling 
the  stock.  Neither  was  there  any  agreement 
to  deliver  specific  property  in  satlstaetloa 
of  a  determined  money  Indebtedness. 

There  Is  a  line  of  decisions  holding  that 
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where  one  contracts  an  Indebtedness,  and  It 
Is  agreed  that  he  shall  or  may  pay  It  by  de- 
livering spedflc  property,  and  fails  to  deliver 
or  tender  It,  he  may  be  sued  for  the  amount 
of  the  Indebtedness  or  for  damages  for  the 
breach  of  the  contract  to  deliver ;  the  meaa- 
are  of  damages  In  the  latter  case  being  the 
valae  of  the  property  contracted  to  be  de- 
livered. But  it  is  also  held  that  in  all  suits 
brought  ft»r  breach  of  such  contracts  the 
terms  of  the  agreement  must  be  set  forth  In 
the  complaint  Where  by  the  terms  of  the 
contract  the  defmdant  has  an  <H)tion  to  pay 
in  spedflc  chattels,  and  does  not  exercise  his 
option,  the  law  holds  he  Is  bound  to  pay  In 
money.  On  the  other  hand,  where  he  has 
agreed  at  all  events,  without  any  optlcm  on 
his  part,  to  deliver  specific  property,  and  he 
falls  to  carry  out  bis  contract,  he  Is  liable 
In  damages  fi>r  the  value  of  the  proper^. 
Cummings  T.  Dodl^,  60  CaL  884,  44  Am. 
Bep.  68. 

[2]  But  these  prindplea  of  law  will  not 
apply  to  this  case  as  presented,  for  several 
reasons.  In  all  cases  where  the  above  prin- 
ciples have  been  applied  there  was  an  in- 
debtedness In  some  amount  and  an  agreement 
that  it  may  or  must  be  paid  In  specific  prop- 
erty. In  this  case  there  was  no  express  or 
Implied  contract  to  pay  plaintiff  ^,500  or 
any  other  amount  In  money.  The  contract 
was  that  he  wonld  accept  15,000  shares  of 
stock  In  full  as  his  compensation  for  his 
services  In  making  the  sale.  For  a  breach  of 
this  contract  this  plaintiff  has  no  cause  of 
action  upoQ  an  Ind^tedness  of  $4,000,  but 
only  an  actl{m.  for  damages  for  a  breadi  of 
the  contract. 

In  Cummings  r.  Dudley,  supra, '  the  de- 
fendant had  bought  a  stallion  from  the  plain- 
tiff at  the  agreed  iHlee  of  f 1,600— ¥7S0  to  be 
paid  in  money,  and  $760  in  horses,  to  be  ap- 
praised in  a  certain  way.  The  complaint 
alleged  a  sale  of  the  stallion  for  a  stated 
amount  and  a  promise  to  pay  It.  Comment- 
ing on  this  pleading  in  the  light  of  the  proofs, 
the  Supreme  Court,  referring  to  the  cases 
where  a  party  has  agreed  to  satisfy  a  debt 
by  the  delivery  of  specific  property  and  had 
failed  so  to  do,  and  had  been  sued  to  obtain 
A  money  Judgment,  said: 

"But  in  these  cases  the  complaint  set  out  what 
tiie  contract  was,  and,  iaasmucfa  as  It  was  made 
to  appear  that  the  respective  defendants  had 
not  exercised  their  option  to  pay  Id  the  specific 
chattels  within  the  time  stated,  the  law  rightly 
held  them  from  that  time  forth  bound  to  pay  the 
money."   60  Cal.  386,  44  Am.  Rep.  68. 

The  differences  between  the  contract  as 
alleged  In  the  complaint  and  the  proofs  ad- 
duced by  idalntlffs  are  so  pronounced  as  to 
bring  the  case  within  the  mle  announced  in 
section  471  of  the  Code  of  Civil  Procedure, 
wherein  It  is  enacted: 

"Where,  however,  the  allegation  of  the  claim 
or  defense  to  which  the  proof  is  directed,  is 
nnproved,  not  In  some  particular  or  particulars 
only,  but  In  Its  eeneral  scope  and  meaninfr,  it  is 
not  to  be  deemed  a  case  of  variance,  within  the 
last  two  sections,  but  a  failure  of  proof.** 
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This  case  presents  not  a  variance,  bnt  a 
fftllure  of  proof  ot  the  allegations  of  the  com- 
plaint. 

[3]  2.  If  the  complaint  had  alleged  the 
contract  made  between  the  parties  and  its 
breach  by  the  defendants,  even  then,  on  the 
evidence  appearing  in  this  record,  the  plain- 
tiff wonld  not  have  been  entitled  to  tbe  Judg- 
ment obtained.  On  tbe  merits  of  the  case 
the  Judgment  is  one  that  ought  not  to  have 
been  rehdered.  The  contract  between  tbe 
parties  was  that  defendants  were  to  deliver 
to  the  plaintiff  stodc  of  a  corporation  in  pay- 
ment for  services  rendered.  This  contract 
should  not  be  changed  by  a  Judgment  into 
an  obligation  to  pay  for  such  services  in 
money,  unless,  without  legal  Justification,  the 
defendants  have  refused  to  dellvw  the  stock. 

Betwerai  the  defendants  and  the  plaintiff 
the  relationship  of  principal  and  agmt  exist- 
ed. While  the  agent  was  engaged  in  the  prin< 
dpals'  business,  they  had  advanced  to  htm 
certain  moneys  for  expenses,  and  as  to  this 
money  the  court  finds  it  amounted  to  the 
sum  of  $1,160,  which  was  due  and  owing 
from  the  plaintiff  to  the  defendants  and  has 
not  been  paid.  The  evidence  shows  that  the 
larger  part  of  this  amount  was  advanced  to 
him  while  he  was  engaged  In  selling  the 
176,000  shares  of  stock.  As  agent  he  was 
only  entitled  to  his  compensation,  less  such 
advances  as  had  been  made  to  him  to  enable 
him  to  carry  out  his  agency  and  sell  tbe 
stock.  If  the  agreement  had  been  that  be 
was  to  receive  a  money  consideration  for 
selling  the  stock,  no  one  would  contend  that, 
upon  a  settlement  with  his  principals,  the 
latter  would  not  have  a  right  to  deduct  all 
advances  that  had  been  made  and  pay  over 
to  him  only  the  balance.  The  legal  situation 
is  not  changed.  In  this  particular,  by  the 
circumstance  that  plaintiff  was  to  be  paid  in 
stock  Instead  of  in  money. 

As  to  what  occurred  when  plaintiff  made 
demand  for  the  stock,  he  testified: 

"He  [one  of  defeadants]  said:  'What  are  yon 
going  to  do  about  this  money  I  advanced  to 
yon?*  I  said:  *Yon  agreed  to  clear  that  que»- 
ti<»i ;  you  agreed  to  give  me  a  clean  slate  when 
I  went  to  Martinez/  He  said:  'I  will  give 
yon  5.000  shares;  that  is  aE*  I  said:  'I  wtU 
do  nothing  of  the  Und.'  I  walked  out  of  the  of- 
fice." 

The  defendant  HopUns  testlfled: 

"I  refused  to  do  It  [deliver  the  stock!  natU 
Mr.  Gillin  had  repaid  the  advances  that  had 
been  made  to  blm  from  the  time  of  starting  in 
our  employ,  starting  in  the  Mile  of  the  Cat 
Canyon  stock.  I  told  Mr.  Gillin  that  I  was 
willine  to  give  him  10,000  shares  of  stock  and 
hold  0,000  as  security  for  tbe  amount  dtie,  if 
r  remember  right  on  that.  But  Mr.  Gillin  re- 
fused that.  He  wanted  ft  all  or  none  at  all, 
and  wanted  me  to  cancel  the  advances  that  bad 
been  made  to  him,  and  I  refused  to  do  so." 

nils,  then,  was  the  situation  when  demand 
was  made  for  the  stock.  The  plaintiff  made 
no  offer  to  settle  his  indebtedness  fbr  mon^ 
advanced  to  him,  repudiated  the  obligation, 
and  not  only  made  no  effort  to  pay  U,  hot 
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decUned  thB  defandantaf  offto  to  let  tt  con- 
tiam,  the  defendants  hiddlng  a  part  ot  the 
stodc  aa  secnrlty  tor  Its  nltimate  payment 
The  d^lendants  wete  under  no  legal  obll^- 
tion  to  d^Tsr  the  iSfiOO  sharaa  of  sbotHs.  to 
the  plaintiff  until  be  offered  to  pay  or  settle 
to  their  satisfaction  bis  indebtedness' to  tbem 
for  moneys  advanced  whUe  acting  for  them 
as  agent  Th^  obligations  were  concurrent 
If  the  advances  made  to  him  had  amounted  to 
9^JBO0,  and  the  16,000  shans  of  stock  had  only 
been  worth  $4,600,  it  Is  vei^  dear  that  plain- 
tiff would  not  have  been  entitled  to  the  pos- 
session of  the  stocdc  without  paying  or  offer- 
ing to  pay  any  part  of  the  94,600.  If  at  the 
time  the  suit  was  bron^t  the  dc^ndants 
were  legally  Instlfled  in  refusing  to  deliver 
the  stock  to  the  plaintiff  because  of  his  re- 
fusal to  r^y  the  advances  that  had  bem 
made,  then  tben  was  no  breadl  of  the  con- 
tract €ta  th^  part,  and  plaintiff  would  not 
have  been  ^titled  to  recover,  even  If  his 
complaint  had  set  forth  the  contract  that  had 
beoi  made.  If  the  plaintu;  bad  set  ttatb  the 
contract  in  his  oomidalnt  and  a  fiUlnre  to 
deliver  the  sto^  and  the  def^dant  by  an- 
swer had  alleged  the  grounds  of  his  refusal 
to  deliver  and  proved  them,  It  would  have 
been  the  duty  of  the  court  to  have  ordered 
Judgmoit  for  the  defendants,  off  perhaps, 
given  a  Judgment  in  favor  ttie  ptelntlff 
for  the  stock,  conditional  npoa  his  paying 
to  the  defmdants  the  sum  of  $1,160. 

We  are  of  the  opinion  that  there  Is  a  fail- 
ure of  prof^  of  the  allegations  ot  the  com- 
plaint, and  that,  on  Ihe  merits  of  the  contro- 
versy, the  plaintlfl  Is  not  entitled  to  the  Judg- 
ment rendered. 

The  judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:  OHIPMAN,  P.  J.;  HART.  J. 


(28  Cal.  App.  6S4) 

PEOPLE  V.  CORNELL.    (Cr.  830.) 

(District  Conrt  of  Appeal,  Third  District 
CaUfomia.    Oct  26,  1916.) 

1,  Bail  Gboukds  of  Relief. 

Under  Pen.  Code,  S  1490.  providing  that 
any  person  detained  on  a  criininal  charge  for 
want  of  bail  is  entitled  to  a  writ  of  habeas  cor- 
pus for  release  on  bail,  without  alleging  that 
he  is  iltegall?  confined,  that  remedy  u  not  ex- 
clusive, but  the  accaaed  may  also  proceed  by 
motion  for  bail 

Thid.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  IS  195-208,  241,  244 ;  Deft  Dig.  «»4&.] 

2.  Cbiuinal  Law  ^=>1147— APPEAXr-ADVis- 
BiOK  TO  Bail. 

Since,  under  Pen.  Code,  |  1272,  providing 
that  admission  to  bail  pendintr  appeal  is  a  mat- 
ter of  right  when  the  conviction'  is  for  a  mis- 
demeanor, and  a  matter  of  discretion  in  all  other 
offenses  except  those  ponisbable  bv  death,  de- 
nial of  bail  to  one  convicted  of  forgery  is  a 
matter  of  discretion  with  the  lower  court,  whose 
determination  will  not  be  disturbed  by  the  ap- 


pellate conrt  in  the  absence  of  numlfest  abase 
of  its  discretion. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  S038,  8072,  SOTS;  Dec.  Dig. 
«=9ll47.] 

3.  Bail  >g-jll  —  Cbiuihal  Pbobecutions  — 
Bight  to  Rblbass—Gbounds— Evidence. 

Evidence  of  phyuciaos  tuat  accused  was 
not  robust  or  strong,  that  be  bad  developed  a 
cough  and  lost  weight  while  confined,  bnt  that 
there  were  no  tubercnlar  indicattons  except  a 
lesion  of  the  right  lung,  which  had  been  arrest- 
ed and  was  not  dangerous,  and  that  the  prison 
where  he  was  confined,  was  well  kept  and  lacked 
only  sunshine,  is  insufficient  to  show  that  the 
trial  court  abused  its  discretion  in  refoaing  bail 
pending  appeal,  or  that  circumstances  had  there- 
after arisen  requiring  admission  to  bail  by  the 
appellate  court,  since  the  trial  court  might  ad- 
mit to  bail  on  the  development  of  serious  symp- 
toms of  illness. 

[Ed.  Note.— For  odier  cases,  see  Bail,  Cent 
Dig.  8  145;  Dea  Dig.  4s»44.] 

4.  Bah.  «=»44  —  C^nairAi.  PBosECunom  — 
Right  to  Bah.. 

That  a  certificate  of  probable  cause  has 
been  issued  and  numerous  errors  assigned  to  the 
trial  of  accused  for  forniy  Is  no  gronnd  for  ad- 
mission to  bail,  since  It  is  no  evidence  of  sn 
illegal  conviction. 

[Ed.  Note.— For  other  cases,  see  Ball,  Oat 
Dig.  {  146;  Dec.  Dig.  «=»44.] 

Appeal  from  Siqierlor  Court,  Sacramento 
County;  Malcolm  a  Glenn,  Judge. 

Josq^h  D;  Cornell  was  convicted  of  tae- 
gery,  and  applies  to  the  appellate  court  for 
admission  to  ball  pending  appeal,  after  de- 
nial by  the  trial  ooort  of  a  similar  inotlon. 
Application  denied. 

Theodore  A.  Bell,  of  San  Francisco,  and 
A.  L.  Hart  and  R.  L.  Shinn,  both  of  Sacra- 
mento, for  appellant  U.  S.  Webb.  Atty. 
Gen.,  and  3.  Charles  Jon^  Deputy  Atty. 
Qea.,  tot  the  People. 

PLUUMER,  Judge  pro  tem.  This  matter 
iB  before  the  court  upon  the  defendant's  ap- 
plication for  ball  pending  appeal,  on  the 
ground  of  Imprisonment  being  an  imminent 
danger  and  injury  to  his  health.  The  record 
shows  that  the  petitioner  was  convicted  In 
the  superior  court  of  the  county  of  Sscra- 
mento  on  the  16th  day  of  September.  1915. 
of  the  crime  of  forgery,  and  thereafter  sen- 
tenced to  a  term '  of .  imprisonment  in  Ssn 
Quentln  for  a  period  of  eight  years,  from 
which  Judgment  of  conviction  the  defendant 
has  appealed  to  this  conit,  which  appeal  is 
now  pending;  that  since  the  16th  day  of 
September,  1915,  the  defendant  has  been  con- 
fined In  the  county  Jail  at  Sacramento ;  that 
on  the  16th  day  of  October,,  1915,  the  defend- 
ant made  application  to  the  trial  conrt  in 
which  he  was  convicted  to  be  admitted  to 
bait  poiding  the  determination  of  his  appeal 
to  this  court;  that  said  application  was  de- 
nied, and  the  defendant  now  makes  this  ap- 
plication upon  substantially  the  same  testi- 
mony submitted  to  the  trlsl  court 

[1]  To  the  consideration  of  this  applica- 
tion counsel  for  the  state  object  on  th* 
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Kronnd  that  Oie  eonrt  bas  no  jnrledlcUoii  to 
consider  the  matter  from  the  fact  that  the 
proceeding  Is  by  way  of  motion  and  applica- 
tion, and  not  npon  a  writ  o<  habeas  corpus 
Issued  for  the  purpose  of  flxlug  boll.  This 
objection,  however,  does  not  appear  to  the 
court  tenable.  Section  1^  of  the  Penal 
Code,  relied  npon  by  the  state,  prorldlng  for 
the  Issuance  of  a  writ  of  habeas  corpus  for 
the  purpose  of  glrlng  ball,  does  not,  in  terms, 
purport  to  be  an  exclusive  remedy,  and  an 
examination  of  the  diCFerent  sections  contain- 
ed In  chapter  1  of  title  12  of  the  Penal  God^ 
relating  to  writs  of  habeas  corpus,  falls  to 
disclose  any  provision  supporting  the  state's 
position  upon  this  question. 

In  People  v.  January,  70  Cal.  34,  11  Pac 
326,  and  E}x  parte  Turner.  112  GaL  629,  45 
Pac.  571,  the  proceeding  appears  to  have 
been  identical  with  the  case  at  bar.  In  oth- 
er states  having  somewhat  similar  Code  pro- 
visions, a  proceeding  to  admit  to  ball  may 
be  either  an  application  for  bail  by  motion 
or  by  writ  of  habeas  corpus.    5  Oyc.  86. 

[23  While  not  an  exclusive  remedy,  we  are 
satisfied  that  an  application  by  way  of  mo< 
tlon  to  the  court  In  which  a  defendant's  ap- 
peal is  pending  is  a  proper  procedure,  and 
one  of  which  the  court  has  jurisdiction. 
This  being  an  application  to  an  appellate 
court  for  admission  to  ball,  after  denial  of  a 
like  petition  In  the  trial  court,  It  seems  prop- 
er to  ascertain  and  declare  the  rule  which 
should  be  followed  In  such  cases. 

By  section  1272  of  the  Pea&\  Code  admis- 
sion to  ball  pending  appeal  is  a  matter  of 
discretion,  and  by  section  1291  of  the  same 
Code  the  power  to  admit  to  ball  is  lodged  in 
any  magistrate  having  the  power  to  Issue  a 
writ  of  habeas  corpus.  This  wide  distribu- 
tion of  power  necessitates  the  adoption  and 
adherence  to  some  consistent  rule  governing 
such  proceedings;  otherwise  constant  con- 
fusion would  ensue.  In  the  case  of  January, 
70  GaL  34,  11  Pac.  320,  the  court,  speaking 
through  Justice  McElnstry.  says: 

"Fbis  is  an  applicatioD  to  this  court  that  the 
defendant  be  admitted  to  bail  pending  appeaL 
It  does  not  appear  that  any  like  application  has 
beea  made  to  the  superior  court  or  the  judge 
thereof.  The  power  to  admit  a  prisoner  to 
bail  pending  an  appeal  taken  hj  bim  from  a 
jadgm«it  of  coDTiction  of  felony  ought  aot  to 
be  exercised  b;  the  Supreme  Court  In  the  first 
instance,  nor  until  after  the  determination  npon 
its  merits  of  an  application  for  bail  before  the 
judge  who  tried  the  causes  People  v.  Perdue,  48 
CaL  552." 

In  Ex  parte  Turner.  112  CaL  629,  45  Pac. 
571,  the  application  was  made  to  the  Su- 
preme Court  after  denial  of  a  similar  appli- 
cation by  the  Judge  of  the  trial  conrt,  and 
the  rule  governing  these  proceedings  was 
tbere  declared  as  follows: 

"Admisrion  to  bail  after  conviction  is  purely 
a  matter  of  discretion  and  not  of  right,  *.  •  • 
and  it  has  been  several  times  held  by  the  Su- 
preme Conrt  of  this  state  tbat  such  discretion 
should  not  be  exercised  in  favor  of  the  libera- 
tion of  a  defendant  pending  appeal,  except  in 
iostances  where  circumstances  of  an  extraordi- 
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nan  dtaracter  have  Interrcned  slnot  eonvletifnii 
which  makes  it  obviouBly  proper" 

—citing  a  number  of  cases,  and  then  adding: 

"The  discretion  given  in'  cases  of  t'his  kind  is 
vested  primarily  m  the  court  that  tried  the 
cause,  or  the  judge  thereof  (People  v.  Perdue, 
48  CaL  662 ;  People  v.  January,  70  CaL  34  [11 
Pac.  3261);  and  the  determination  of  the  lat- 
ter should  not  be  disturbed  or  ignored  except 
Id  an  Instance  of  manifest  abuse." 

Ex  parte  Hatch,  15  CaL  App.  186,  U4  Pac. 
410,  approves  the  rnle  herein  stated. 

The  case  of  Bx  parte  Smith,  89  Gal.  79, 26 
I^c.  638,  has  been  cited  as  a  limitation  of 
this  rule,  tmt  a  carefol  reading  of  that  case 
tells  to  jtutify  sncb  conclusion.  The  court, 
speaking  through  Justice  Garontte,  did  say: 

"This  court  'passes  npon  the  merits  of  the 
petition  as  presented  to  it,  and  regardless  of  any 
action  tx  rule  the  trial  court  may  have  adotped" 

— but  this  criticism  is  directed  to  the  rule 
adopted  by  the  trial  court  that  ball  would 
not  be  allowed  to  any  one  pending  appeal 
from  a  conviction  of  felony.  Such  a  rule  on 
its  face  may  very  well  be  said  to  be  an  ap- 
parent abuse  of  discretion. 

The  opinion  of  the  court  In  the  Ward  Case, 
127  Gal.  489,  59  Pac;  894,  47  L.  B.  A.  466.  is 
silent  upon  this  question,  and  therefore  is 
not  an  authority  npcm  when  an  appellate 
court  should  or  should  not  interfere  with  the 
determination  of  the  court  tielow,  though  it 
does  lay  down  a  very  careful  rule  as  to  when 
the  discretion  to  admit  to  ball  should  be  ex- 
ercised. 

[3]  Adopting  the  rule,  which  we  believe  to 
be  wise  and  salutary,  that  an  appellate  court 
should  not  interfere  with  the  determination 
of  a  trial  court  npon  an  application  tor  ball 
pending  appeal  except  in  cases  of  manifest 
abuse,  the  question  remains,  has  the  trial 
court  in  this  case  abused  its  discretion? 

The  teetlmcmy  of  Dr.  Gox,  presented  by 
way  of  affidavit,  is  chiefly  relied  upon  by  ap- 
pUcant,  and  may  be  set  forth  as  a  taix  state- 
ment of  the  defOttdant's  condition.  It  is  sub- 
stantially as  follows: 

"Defendant  gave  me  a  history  of  having  had 
a  cough  for  the  past  three  or  four  weeks,  or 
more ;  be  has  lost  some  25  pounds  in  weight ; 
liis  hands  are  cold  and  clammy,  with  blaeness 
of  the  nails;  general  circulation  at  a  very  low 
ebb,  and  temperature  subnormal.  Examina- 
tion' of  the  lungs  of  defendant  showed  dullness 
in  the  right  upper  lobe,  with  a  roughness  of 
breath  sounds  over  this  area.  While  said  de- 
fendant does  not  show  any  active  tubercular 
lesion,  he  would  be  considered  by  the  medical 
profession,  generally,  as  being  a  border-line  case, 
nan^ely:  If  there  is  not  now  a  tubercular  lesion 
in  Ms  lungs,  It  is  a  very  fertile  field  for  tubercu- 
lar invasion.  I  believe  he  should  be  put  to  rest 
in  bed  with  proper  nursing,  good  food,  plenty 
of  fresh'  air  and  sunlight,  with  proper  tonic 
medication,  so  that  Iiis  physical  welfare  may  be 
guarded." 

Dr.  Stepbenstni,  another  physician,  testi- 
fies substantially  as  Dr.  Gox,  but  adds  that 
"an  examination  of  the  sputum  revealed  no 
tubercular  bacilli;  that  the  lesion  of  the 
right  lung  had  been  kindly  arrested  by  na- 
ture ;"  also  refers  to  occasional  night 
sweats  and  loss  of  appetite;  "that  the  de- 


PBOFUi  OOBinELIi 


Digitized  by  Google 


728 


MS  PACIPIO 


RBPORTBB 


(Oal. 


fmdaatfs  phyakal  eondlthm  In  bis  chest 
shows  some  Improvement,  but  no  Iraprore- 
ment  In  othw  reapecta."  Dr.  Stephenson 
also  adds  that  he  beeves  Mr.  Gomeira  phys- 
ical condition  win  be  seriously,  If  not  perma- 
nently, damaged  by  confinement  under  res- 
ent condlticma.  Other  pbygldana  testify  to 
substantially  the  same  ^ect,  but  also  added. 
In  substance,  that  they  did  not  believe  that 
tbe  defendant  was  in  Imminent  danger,  not- 
withstanding that  his  phy^cai  condltim 
would  be  improved  If  he  were  given  better 
attenttod  and  plenty  of  sunshine.  There  Is 
nothing  In  the  testimony  showing  that  the 
county  jail  at  Sacramento  Is  either  unsani- 
tary or  poorly  kept,  the  chief  .objection  bdng 
want  of  Bonshlne. 

The  d^endant  la  not  a  man  of  zobnst 
health;  he  does  not  appear  to  have  been 
very  strong  at  the  time  of  his  arrest,  m  at 
tbs  time  of  his  arraignment  in  June,  191S, 
but  the  record  shows  that  he  was  under  the 
omstfint  supervision  of  the  trial  court  for  a 
considerable  period  of  timew  Tbe  defmdant 
pleaded  to  the  Indlctmeot  In  this  case  on  the 
21st  day  of  June,  1916,  his  trial  began  Sep- 
tember 13th,  and  Judgment  was  pronounced 
<m  September  20th.  Almost  a  month  later, 
on  October  lOQi,  the  trtal  court  passed  upon 
bis  application  for  admission  to  ball  pending 
appeal  During  that  period  of  time  the  trial 
court  had  an  opportunity  to  determine 
whether  confinement  was  or  was  not  proving 
Injurious  to  the  defendant— an  opportunity 
which  from  the  very  nature  of  tbe  case  can- 
not be  afforded  any  other  court.  With  tbla 
opportunity,  and  the  testimony  before  It,  the 
trial  court  appears  to  have  followed  the  rule 
laid  down  in  the  Case  of  Turner,  supra, 
that: 

*Tb»  evidence  does  not  sliow  that  there  Is 
such  imminence  of  dangerous  results  to  the  life 
or  health  of  the  defendant  as  to  obviously  re- 
quire his  removal  from  tbe  county  Jail  at  tbe 
present  time." 

The  trial  court  Is  also  in  a  position  to  fol- 
low the  remainder  of  Ute  opinion  In  that 
case,  to  wit: 

"Should  more  serious  consequences  of  the  de- 
fendant's coDfinement  hereafter  manifest  them- 
selves, and  such  as  to  render  it  proper  that  bail 
should  be  allowed,  there  la  nothing  to  preclude 
another  appllcatton  for  the  purpose." 

In  the  Ward  Case  tbe  Supreme  Court  bad 
before  it  a  condition  which  does  not  seem  to 
be  present  here.  There  one  reputable  physi- 
cian testified  that,  in  his  opinion,  confine- 
ment  in  the  Jail  under  the  conditions  there 
existing,  if  continued  two  or  three  months, 
would  result  fatally.  Another  phy^clan  also 
testified  that: 

**The  balance  of  chances  la  that,  if  said  Ward 
ahall  continue  to  be  confined  for  a  period  of 
three  months  or  waon  in  said  county  Jail,  a  fatal 
result  will  ensue." 

Ko  such  extraordinary  drcumstances  ap- 
pear from  the  testimony  in  this  case.  The 
most  that  can  be  said  from  the  testimony  Is 


ttiat  there  is  reasonable  fear,  not  imminent 
danger. 

In  Ex  parte  Watson,  1  OkL  Gr.  S96,  9» 
Pac.  101,  a  case  strongly  relied  npoa  by  the 
petitioner,  ball  before  conviction  was  grant- 
ed— 

"for  the  sole  reason  that  the  defendant  is  now 
BufFerln?  from  pneumonia  and  other  •  •  • 
ailments,  and  that  his  continued  confinement  in 
said  jail  would  greatly  injure  his  health  and 
probaibly  result  in  his  death." 

In  8  B.  C  1:4.,  section  18,  tbe  rule  U  ttma 
stated: 

"Slight  sIcknesB  la  not  snfficient,  since  there 
are  few  persons  who  will  not  be  injuriously  af- 
fected hj  imprisonment.  There  must  b€  strcMig 
grounds  for  apprehending  a  fatal  result  or  po^ 
manent  impairment  of  health." 

In  the  Turner  Case  the  evidence  shorwed 
that: 

"The  prisoner  was  not,  at  the  data  of  his  be- 
ing taken  into  custody,  a  man  of  robust  health ; 
that  during  bis  confinement  his  health  hsd  fur- 
ther declined;  that  he  had  lost  flesh  and 
strength  to  some  extent;  and  that  in  ti^  Judg- 
ment of  Ilia  physician  there  was  danger,  arising 
from  bis  present  condition',  that  his  health 
might  be  permanently  and  dangerously  affected 
by  further  conflnemoit  at  the  present  Ume" 

— which  Is  somewhat  stronger  ttan  the  ease 
at  bar,  yet  tbe  Supreme  Court  in  that  case 
held  that  a  proper  showing  for  admiasbm  to 
bail  had  not  been  made. 

[4]  As  a  further  reason  why  baQ  sbould 
be  granted  herein,  the  fact  that  a  certificate 
of  probable  cause  has  been  issued  was  urged 
upon  the  court,  and  that  numerous  etton 
were  committed  upon  tbe  trial.  In  these  par- 
ticulars we  deem  it  snfBcient  answer  to  say 
that  the  issuance  of  a  certificate  of  probable 
cause  has  become  so  common  that  this  court 
would  not  be  warranted  in  considering  It 
either  an  evidence  of  Illegal  conviction  or  of 
tbe  existence  of  reversible  errors,  and  that 
such  grounds  constitute  no  reason  for  admis- 
sion to  bail  pending  appeal,  and  that  the  rec- 
ord in  this  cause  has  not  been  examined  to 
ascertain  whether  revwsible  emnrs  ai* 
shown. 

Being  of  the  opinion  that  the  trial  court 
has  not  abused  the  exercise  of  its  discretion 
herein,  and  that  nothing  of  an  extraordinary 
character  has  since  intervened  warranting 
the  issuance  of  ball,  the  defiendaat'a  ai^Uca- 
Uon  is  hereby  denied. 

We  concur:  CHIPBCAN,  P.  J.;  BUH- 
NETT,  J. 


(n  Cat.  App.  C80) 

McGINIS  et  aL  v.  JUSTICE'S  COUET  OF 
CALEXICO  TP.  et  oL    (Civ.  1854.) 

(Distiict  Court  of  Appeal,  Second  District,  Oal> 
ifbmla.   Oct  80, 1916.) 

PBOHIBinOIf  ^=s>3  —  Reudt  ST  Affkal  — 

STATirra. 

Under  Code  Civ.  Proa  |  1102.  providiag 
that  the  writ  of  prohiMtion  is  the  counterpart  -<■ 
tbe  writ  of  mandate  and  arrests  the  proceedinga 
of  any  tribunal  without  or  in  excess  of  its  joris- 
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diction,  where  defaidaats.  diuged.  nnder  St 
1907,  p.  124.  as  unendeaV  St.  1918,  pp.  694, 
ti07,  with  having  in  their  poflsesston  morphine 
claimed,  in  defense  of  the  charge,  and  as  ground 
for  tbo  issuance  of  probibitiM  to  prevent  the 
carryinK  into  effect  of  judgments  in  jastlce's 
court,  that  the  drags  constitnted  a  shipment  in 
interstate  commerce  made  under  aathoritr  of 
United  States  govemmental  regulations  girin^ 
it  a  privilege  not  a^ected  by  state  law,  prohibi- 
tion could  not  Issne.  since  the  justice's  court  had 
jurisdiction  of  the  offense,  and  whether  the  con- 
didoos  under  which  petitioners  held  possession 
of  the  drugs  afforded  a  complete  defense  of  the 
charge  was  a  matter  for  the  trial  court,  and  the 
remedy  for  any  erroneous  action  bj  appeal  and 
not  by  proliibition. 

[E^d.  Note.— For  Other  cases*  see  PtoblUtlon, 
Cent.  Dig.  H  4-19;  Dee.  Dig.  «»8.] 

FeOttoa  for  writ  oC  pK^UUon  by  a  F. 
McGloia  and  EL  B.  Toong  against  Uie  Jus- 
tice's Goart  of  tbe  Townsblp  ot  Oalexloo, 
•nd  Hon.  J.  B.  Hoffbum*  justice  tberec^ 
Prayer  for  peremptory  writ  denied. 

William  Sea,  Jr.,  of  San  EYandsco,  for 
petitioners.  E.  E.  Lelghton,  of  Los  Angeles, 
Oalen  Nichols,  Dist.  Atty.,  of  Imperial,  and 
Bmest  B.  Simon,  Depntj  Dlat  Atty..  ot  IS 
Centro,  for  respondents. 

PEIB  CURIAM.  Petitioners  hare  asked  for 
a  writ  of  problbltlon  to  prevent  the  carrying 
Into  effect  ot  certain  Judgments  entered  in 
tb»  justice's  <ooiirt  of  Oalexlco  township, 
which  judgments  were  afterwards  modified 
on  appeal  by  the  superior  court  of  Imperial 
county,  and  from  "ordering  the  conflscatioD'' 
of  the  dmgs  referred  to  in  the  petition.  De- 
fendants were  charged  with  having  In  their 
possession  (certain  preparations  of  opium, 
morphine,  and  cocaine,  contrary  to  the  provl- 
eiODS  of  an  act  of  the  Legislature  which  re- 
stricts the  sale  and  keeping  of  certain  dmgs 
and  poisons.  Stats,  1907,  p.  124,  as  amended, 
Stats.  1913.  p.  694,  and  Stats.  1013,  p.  697. 
Th«  act,  in  addition  to  prescribing  punish- 
ment by  fine  or  Imprisonment  or  both,  pro- 
videa  for  the  confiscation  of  any  drugs  taken 
from'  the  possession  or  control  of  the  accus- 
ed, and  which  are  being  used  or  kept  in  vio- 
lation of  the  provisions  of  the  statute.  Up- 
on being  convicted  In  the  Justice's  court,  de- 
fendants  took  their  appeals  to  the  superior 
court,  which  appeals  were  by  the  latter  court 
heard  and  determined,  and  the  Judgments, 
which  provided  for  imprisonment  and  fine, 
were  modified  and  affirmed.  From  other 
facts  presented  by  the  petition  (which  In- 
clndes  as  part  thereof  the  statements  on  ap- 
peal) It  appears  that  tbe  shipment  of  cocaine, 
morphine,  and  opium  was  made  at  St.  Louis, 
Mo.,  through  tbe  medium  of  an  express  com- 
pany, consigned  to  McGinis  and  Xoung,  peti- 
tioners, the  destination  as  given  on  the  bill  of 
lading  being  Mexican,  Mexico.  The  express 
company  conveyed  th«  dmgs  to  its  Calexlco 
office,  Calexlco  being  inmiedlately  across  the 
line  on  the  United  States  side  from  Mex- 
IcalL  By  reference  to  the  transcript  of  the 
testimony  heard  at  tbe  trial,  it  Is  made  to 
aiJpear  that  one  of  tbe  petltlwers  paid  tbe 


diarges  on  the  drugs  at  Calexlco,  and  that 
the  duty  of  the  express  company  as  to  trans- 
portation of  the  same  was  there  ended.  The 
agent  of  the  express  company  testified  that 
tbe  drugs  could  have  been  taken  away  by  tb^ 
petitioners  at  any  time  after  the  charges 
were  paid.  There  was  testimony  further  that 
petitioners  employed  a  customs  broker  to 
transport  the  drugs  across  the  line  Into 
Mexico,  to  themselves,  and  turned  the  box 
over  to  him  at  the  express  office,  whl<4i  place 
was  also  the  ct&ce  of  the  broker;  but  that 
before  anything  farther  had  been  d(me  the 
arrest  of  petltl<mer8  and  the  seizure  of  the 
drugs  took  place.  There  was  other  evidence 
tonchlng  the  circumstances  relative  to  the 
business  of  petitioners  and  their  reiddence  In 
cloae  proximity  to  the  boundary  tine  between 
the  two  countries.  The  claim  of  petitioners, 
as  urged  In  defense  of  the  charge  and  as  now 
presented  as  ground  for  the  Issuance  of  the 
writ  sought,  was  that  the  shipment  of  drqgs 
was  one  of  interstate  and  foreign  commerce, 
made  under  authority  of  United  States  gov- 
ernmental regulations  which  gave  a  privilege 
not  to-  be  affected  by  the  state  law. 

Tbe  writ  of  problbltlon  will  Issue  to  re- 
strain judicial  acts  which  are  without  or  in 
excess  of  jurisdiction.  Section  1102,  Code 
CiT.  Proa  Uniformly  It  has  been  held  that 
where  a  court  in  a  criminal  case  is  vested 
with  jurisdiction  of  the  person  and  oCFense, 
mere  errors  or  irregularities  of  procedure 
can  be  corrected  on  appeal  only,  tbe  latter 
method  famishing  a  comidete  and  adequate 
remedy. 

"It  mast  necessarily  be  for  the  coart  in  which 
a  chaise  against  a  person  for  a  public  offense 
within  Its  jurisdiction  is  pending  to  determine  as 
to  any  and  all  defenses  offered  thereto,  and  in  eo 
determining  it  cannot  be  held  to  be  acting  in  ex- 
cess of  its  jurlsdictloa.  It  may  act  erroneoui^, 
but  the  remedy  for  its  error  in  this  regard  Is  not 
to  be  found  in  a  writ  which  lies  only  to  prohibit 
acts  in  excess  of  Jurisdiction."  Rebstock  v.  Su- 
perior Court,  146  CaL  308,  80  Pac.  65 :  Hqgau 
V.  SupCTlor  Court,  16  CaL  App.  788»  117  Pac. 
947. 

There  can  be  no  question  here  but  that 
the  Justice's  court  had  Jurisdiction  of  the  of* 
fense  charged  against  the  defendants.  As 
to  whether  the  conditions  under  which  the 
possession  of  the  drugs  was  had  by  petition- 
ers showed  a  state  of  facts  which  afforded 
complete  defense  to  the  charge,  was  a  matter 
proper  for  the  trial  court  to  hear  and  deter- 
mine. Prom  the  statement  of  the  testimony 
as  exhibited  by  the  petitioners,  the  question 
as  to  whether  the  poisons  were  en  route  as 
an  Interstate  shipment  was  a  matter  for  se- 
rious debate.  That  the  initial  carrier  had 
performed  Its  contract  and  delivered  the  poi- 
sons to  the  consignee  In  the  state  of  Cali- 
fornia, may  well  be  concluded  from  the  ev- 
idenoe  as  expressed  In  the  testimony  of  the 
several  witnesses  who  were  heard  at  the 
trial.  The  question,  too,  as  to  whether  the 
shipment  was  in  good  faith,  as  a  shipment 
of  drugs  designed  for  use  In  anotber  country, 
was  one  which  the  trial  court  might  hare 
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nmsldered  properly  InrolTed  and  have  fair- 
ly decided  adverse  to  the  oontenttou  of  tbe 
defendants  In  that  case.  WlAtber  decided 
rightly  or  wrontfiy,  the  defoidants  had  thetr 
trial  and  had  their  appeal  and  hearing  in 
the  Boperlor  coart  Some  point  Is  made 
against  the  iworlskm  ot  the  law  pcoriding 
for  the  cooflscatton  of  drugs  taken  upon  the 
arrest  of  persms  diarged  with  hsTlng  or  us- 
ing them  unlawfully.  It  is  nowhere  made  to 
aiq;>ear  as  to  \rtut  action  the  JusttceTs  court 
pnq^osed  to  take  as  to  ttie  drugs  seized,  and 
the  Judgments  as  th^  are  shown  to  bare 
been  entered  contain  no  mention  of  that 
matter.  That  the  Legislature  may  properly 
provide  for  the  omflscatlon  ct  prt^erty  used 
in  the  perpetration  of  a  public  <tf  ense  seons 
too  firmly  established  to  admit  of  any  doubt. 
But  even  though  the  statute  bere  in  certain 
of  its  prorWons  taij&kt  be  subject  to  criti- 
cism, petitl«bW8  do  not  in  their  presratatlcHi 
of  facts  show  any  order  of  confiscation  made 
affecting  the  drugs  or  any  threat  an  the  part 
of  the  officers  of  ttie  law  to  destn^  or  oth- 
erwise ai^roi^iate  the  pt^sims  admitted  to 
hare  been  stized. 

We  are  oif  tbe  opinion  that  tbls  is  not  a 
proper  case  In  which  to  lnT<Ae  tbe  aid  ctf 
prohibition. 

The  iHvyer  for  a  perempfany  writ  Is  de- 
nied. 


(28  Cal.  App.  627) 

Ea  parte  HABTWELL.    (Or.  828.) 

(District  <!ourt  of  Appeal,  Third  IMstric^  Oali- 
fonda.  Oct  20, 191S.) 

1.  CKnoNAL  Law   $=>238  —  Pbeumirabt 

HKABIRG  — GOHHITHENT— SUFFICIBNCT  OF 

KviDENCB. 

Wbere,  at  tbe  preliminary  hearing  on  a 
complaint  charging  defendant  with  burglary  of 
a  mill  belonging  to  a  certain  company,  with  in- 
tent to  commit  larceny,  the  only  Incriminating 
proof  was  evidence  that  defendaat  admitted  to 
a  witness  that  he  "held  ap"  the  mill,  and  there 
waa  no  evidence  aa  to  whom  tbe  mill  belonged  or 
that  it  waa  located  in  the  county  wbere  the 
hearing  was  had,  or  evidence  that  the  crime 
charged  had  been  committed  by  any  one,  de- 
fendant's commitment  was  unautborixed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  4»3;  Dec.  Dig.  «=323&] 

2.  Cbiuinai,  Law  ^9409— A  duissions— Ef- 
fect —  Intent   to   Cokmit   Labcsnt  — 

"Held  Up." 

An  admission  by  defendant  that  he  "held 
ap"  a  mill  was  not  an  admission  that  he  enter- 
ed the  mill  with  intent  to  commit  larceny. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8S  918,  919,  972;  Dec  Dig. 
«=>409.] 

3.  CaiviNAL    Law    ^»2U  —  Pbelihxnabt 

HBAEinO— COMQPLAINT— UbB  AS  AFFIDATIT. 
A  complaint  charging  burglary  cannot  be 
considered  available  as  an  affidavit  to  support  a 
commitment  issued  after  a  preliminary  bearing, 
where  it  did  not  contain  any  statement  of  facia. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fj  420-431;  Dea  Dig.  «=»211.] 

Application  of  Arthnr  E.  Hartwell  for  a 
writ  of  habeas  corpns.  Prisoner  discharged. 


Henn^ay  ft  Peterson  and  James  Snell,  sU 
of  Grass  Valley,  tor  peUtlfmer.  0.  S. 
Attyt  Oen,,  and  J.  Cbas.  Jones,  Deputy  Atty. 
Ckok,  for  respondent. 

CHIPUAN,  P.  J.  It  appears  from  tlie  re- 
turn of  the  sheriff  that  tbe  said  Arthur  E. 
Hartwell  was  committed  to  hia  custody  on 
September  8,  lOlS*  end  Is  now  detained,  "baa- 
ed upon  an  order  of  a  committing  magistrate 
holding  blm  to  answer  for  tbe  offense  of 
buiflary  purported  to  bare  been  committed 
by  said  Hartwdl  by  entering  the  mill  of  tbe 
Cnesns  Gold  Mining  &  MHiing  Gompany,  in 
the  county  of  Stem,  state  of  Galitomla,  on 
the  17th  day  of  July,  1916,  wlfb  Intent  then 
and  there  to  commit  tbe  crime  of  larcoiy,'' 
a  copy  of  which  conundtmott  Is  made  part 
of  the  return. 

It  appeared  that  the  commftment  waa  is- 
sued after  the  preliminary  bearing  on  a  com- 
plaint charging  tbe  crime  stated  in'  tbe  wbtg- 
iff's  return.  Ttie  petition  states  that: 

*^bere  ia  not  reasonable  nor  prot>able  caoae 
for  sacb  commitment,  for  the  reason  that  the 
evidence  adduced  at  said  preliminary  examina- 
tion wholly  fails  to  show  that  said  burglary 
was  committed,  or  that  any  offense  known  to 
tbe  laws  of  the  state  of  California  waa  commit- 
ted at  all,  in  this,  that  no  evidence  was  adduced 
at  said  preliminary  examination  showing,  or 
tending  to  show,  that  tbe  said  defendant,  or  that 
any  other  person,  entered  the  said  mill  on  [ofj 
tbe  said  Gold  Mining  ft  Milling  Company  <m 
the  17th  da^  of  July,  1916,  or  at  any  other  time, 
or  at  all,  with  the  intent  to  commit  larceny,  or 
any  other  crime,  or  any  other  felony,  or  at  all, 
or  that  there  is  reasonable  or  probable  canae  to 
believe  said  defendant  guilty  of  said  offense,  or 
guilty  of  any  offense  niown  to  the  law  of  tbe 
state  of  California.  All  of  which  more  fully  ap- 
pears in  the  transcript  of  tbe  testimony  taken 
at  said  preliminary  examination,  a  copy  of 
which  is  hereto  annexed,  marked  EtxUbIt  A,  and 
made  a  part  hereof." 

It  further  appears  that  on  September  14, 
1915,  the  district  attorney  filed  in  tbe  offl<% 
of  tbe  connty  clerk  of  said  county  an  in- 
formation charging  said  Hartwell  with  the 
said  crime  of  burglary,  and  that  be  -waa 
thereupon  brought  before  tbe  superior  court 
and  arraigned  and  caused  to  enter  a  plea 
to  said  information,  whereupon  he  pleaded 
not  guilty,  and  tbe  Judge  thereupon  fixed  a 
day  for  the  trial  of  said  cause,  and  will,  un- 
less restrained  by  order  of  tills  court,  pro- 
ceed to  try  the  said  Hartwell  upon  said 
diiarge. 

At  the  preliminary  examination  tbe  only 
evidence  Introduced  was  the  testimony  of 
Joseph  Slmonettl,  who  gave  his  residence  as 
San  Francisco,  and  bis  occupation  as  detec- 
tive. He  testified  that  he  arrived  at  Alle- 
ghany, in  Sierra  county,  on  Jnly  15,  191S, 
and  met  Hartwell  on  the  16tb;  that  be 
(the  witness)  remained  at  Alleghany  aboot 
a  week,  and  then  went  to  the  Plumbago  mine, 
about  three  miles  from  Alleghany,  where  be 
worked  19  shifts,  having  commenced  work  on 
the  23d  of  July ;  that  be  did  not  meet  Hart- 
well while  be  was  worUng  at  the  Plumbago 
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mine,  bnt  met  him  on  his  return  to  Allegliany  r 
about  July  23d;  that  he  was  at  All^hany 
from  AufTost  18th  to  about  September  1st, 
and  daring  that  time  met  Hartwell  fre- 
quently. 

"Q.  Did  you  have  any  conversatioD  with  him 
relative  to  the  holding  up  of  the  Plombago  mill 
onthelTthdayof  July  of  this  year?  A.  1  did.  Q. 
Please  state  the  conversation.  State  everything 
in  detail  that  happened  when  Mr.  Hartwell  was 
present  A.  Well,  we  were  sitting  out  in  front 
of  De  Laaney's  Hot^  and  I  bad  a  few  pieces 
of  high  grade  in  my  pocket,  and  I  showed  it  to 
him.  and  we  got  talking,  and  he  wanted  to  know 
if  there  was  much  of  it  at  the  mine,  and  I  told 
him,  'Tes,'  that  Pearson  had  auite  a  bit  in  his 
safe,  and  he  wanted  to  know  If  there  would  not 
be  a  good  chance  to  get  it  from  Pearson,  and 
I  told  him  I  thought  uere  was,  so  we  went  on' 
talking.  Mr.  Snell  (Attorney  for  Defendant): 
We  aak  that  this  all  be  stricken  out  as  not  re- 
sponslTe  to  the  question.  Mr.  Redding  (District 
Attorney):  Yes;  that  is  right;  what  we  want 
ia  bis  statements  relative  to  the  offense  of  bur- 
glary committed  at  the  Plumbago  mill  on  tbe 
17th  day  of  July.  A.  We  got  in  conversation 
about  holding  up  and  one  thing  or  another,  and 
he  said  him  and  bis  partner  knew  how  to  hold 
up  tbe  mill,  and  that  they  held  up  the  Plumbago 
on  the  morning  of  the  17tb.  Q.  Did  he  say  who 
bis  partner  was?  A.  He  said  he  would  intro- 
dnce  me  to  them  later  on,  lAompson,  Bd  Hardy, 
and  himsdf— Jim  Tborapson." 

He  testified  that  Hartwell  did  not  Intro- 
dace  these  parties,  bat  that  they  Introduced 
thODselves,  and  ttiat  he  had  conversations 
with  them  when  Hartwell  was  not  present 

**Q.  What  statements  did  Mr.  Hardj  and  Mr. 
Thompson  make  rej^rding  this  hold-up?" 

Over  BaxtweSi'B  objection,  tbe  witness  an- 
swered: 

"Why,  they  told  me  that  sereial  times  there 
that  th^  were  the  ones  that  held  Pearson  up  on 
the  highway,  and  also  held  up  the  mill  on  the 
17tb  of  July— a  fellow  by  the  name  of  Hobart, 
Ed  Hardy,  and  Arthur  Hartwell" 

He  testtfled  that  he  had  several  conversa- 
tions with  these  parties,  except  Hartwell, 
with  whom  he  had  no  further  conTt^Esation 
than  above  related,  and  in  these  conversa- 
tions they  explained  "the  details  of  the  hold- 
up."  The  foregoing  is  the  substance  of  all 
the  evidence  on  wbich  the  petitioner  was  held 
to  answer.  At  the  dose  ot  Simcmetti's  testi- 
mony the  district  attorney  said: 

"Now,  if  your  honor  please,  the  point  was 
raised  by  the  attorneys  for  the  defendant  that 
the  actual  offense  has  not  been  proven.  If 
there  is  any  doubt  In  your  honor's  mind  about 
being  Justified  In  holding  this  defendant  for 
trial,  I  would  suggest  that  the  examination  be 
continued  until  day  after  tomorrow  so  that  a 
witness  can  be  subpoenaed  to  prove  tbe  offense. 
I  don't  believe  It  is  necessary,  because  we  have 
the  admis^ons  of  the  defendant  to  tbe  commis- 
sion of  the  offense,  bnt,  if  there  is  any  doubt, 
X  would  ask  a  continuance  of  the  case.  The 
Coort;  These  men  are  all  charged  together.  I 
think  there  is  evidence  enough  to  hold  the  de- 
fendant over  without  any  doubt  at  alL" 

[1-2]  It  will  be  observed  that  the  charge 
against  petitioner  was  that  he  entered  the 
mill  of  the  Croesus  Gold  Mining  &  Milling 
Company,  In  the  county  of  Sierra,  with  in- 
tent to  commit  larceny.  The  evidence  was 
tbat  he  "held  up"  the  Plumbago  mill,  but 


r  there  Is  no  evidence  that  this  mill  belonged 
to  the  Cnesas  Gold  Mining  &  Milling  Com- 
pany, nor  is  this  mill  shown  by  the  evidence 
to  be  in  Sierra  county;  the  only  evidence 
being  that  it  is  about  three  miles  from  Alle- 
ghany, which  latter  place  ia  In  Sierra  coun- 
ty. And  there  Is  no  evidence  that  any  offense 
or  the  offense  diarged  was  committed,  to  wit, 
the  crime  of  burglary  with  intent  to  commit 
larceny,  unless  It  can  be  inferred  from  the 
terms  "held  up,"  and  these  terms  are  used 
in  connection  with  the  Plumbago  mill.  We 
think  It  cannot  be  reasonably  held  that  an 
admission  to  tbe  "holding  ap"  of  a  mill  is  an 
admission  that  the  person  entered  the  mill 
with  intent  to  commit  larceny.  If  It  had  ap- 
peared by  evidence  that  the  crime  charged 
had  been  by  some  one  committed  on  July 
17th,  the  admission  of  the  defendant  that 
he  and  "his  pats  held  up"  the  mill  on  that 
day  might  be  held  to  connect  him  with  the 
crime  sufficiently  to  show  what  woold  be  re- 
garded as  probable  cause,  since  It  is  well 
settled  that  much  less  evidence  Is  required  to 
support  the  commitment  than  would  be  nec- 
essary to  support  a  verdict  of  guilty. 

[3]  Bespondent  claims  that  the  complaint, 
being  sworn  to,  can  be  used  as  an  affidavit 
In  support  of  the  commitment,  and  it  tiius  ap- 
pears that  the  crime  was  committed.  We 
do  not  understand  that  the  complaint  can 
be  used  as  matter  of  evidence  at  the  pre- 
liminary examination.  In  the  Kansas  case 
relied  upon  by  respondent  (Redmond  v.  State, 
12  Kan.  172)  the  court  said: 

"The  original  complaint  has  epait  its  force 
when  tbe  order  of  arrest  Is  issued,  and  the  order 
of  arrest  is  the  fonndatiMi  for  the  preliminary 
examination." 

This  mast  be  true;  for,  if  the  evidence 
shows  that  a  crime  has  beat  committed  oth- 
er than  ttiat  chained  in  tiie  complaint,  the 
accused  may  be  held  for  aach  crime.  Pen. 
Code,  I  872.  Bespondent  cites  Ex  parte  Dim- 
mig^  74  Gal.  164, 15  Pac  619,  where  tibe  coart 
said: 

**It  may  also  be  teae  that  the  original  Infbr- 
mation  might  be  treated  as  a  deposition  j  and 
in  such  view,  if  it  contained  positive  evidence 
of  facts  tending  to  show  guilt,  it  might  be  suffi- 
cient as  a  basis  for  the  issuance  of  a  warrant"' 

Respondent  falls  to  notice  what  precedes 
and  follows  this  quotation: 

"The  original  information  may  be  sufBcient, 
though  made  only  upon  information  and  belief, 
if  followed  by  the  deposition  of  the  complainant, 
or  some  other  witness,  stating  facts  tending  to 
show  the  guilt  of  the  party  (barged." 

Then  follows  the  statement  used  by  re- 
spondent, the  court  adding: 

"But  a  mere  affidavit  in  the  form  of  an  infor- 
mation, containing  no  evidence,  and  followed  by 
no  deposition  stating  any  fact  tending  to  show 
guilt,  is  insufficient  to  support  a  warrant  Tbe 
liberty  of  a  citizen  cannot  be  violated  upon  the 
mere  expression  of  an  opinion  under  oath  that' 
he  is  guilty  of  a  crime." 

The  prisoner  was  discharged. 
It  Is  not  claimed  that  the  complaint  here 
contained  any  statement  of  facts  or  any- 
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tiling  more  than  On  diarge  u  we  bare  shown 
ftbore.  It  cannot,  ttaerefor^  be  resorted  to 
as  tending  to  proTe  that  a  crime  was  com- 
mitted. The  ma^strate  may  have  had  rea- 
son' to  bellere  from  out^de  sources  that  tlie 
crime  charged  had  been  committed,  but  we 
must  act  upon  what  was  proren  before  him, 
and  the  record  purports  to  contain  all  the 
erldence.  Without  some  evidence  tliat  the 
crime  charged  had  been  committed,  the  ad- 
misBloDS.  In  our  opinion,  were  not  alone  sof- 
fldent  to  support  the  commitment  The  prts- 
oner  is  discharged. 

We  nmcnr:  BURNETT,  J. ;  HABT,  J. 

(28  CaL  App.  8M)  ' 

Bz  parte  THOMPSON.   (Cr.  829.) 

(District  Coart  of  Appeal.  Third  District,  OaH- 
foroia.   Oct.  20,  1916.) 

HabeaB  corpus  hj  James  Tbonpson.  Prison- 
er diucharged. 

HcDoess;  &  Peterson  aad  James  Snell,  all  of 
Grass  Valler.  for  petitioner.  tJ.  S.  Webb,  Atty. 
Geo.,  and  J.  Ghas.  Jones,  Deputy  Atty.  Gen.,  for 
respoodent. 

PER  CTTRIAM.  This  petition  is  based  npoa 
the  pmceertings  in  Ex  parte  Hartwell  (Crim. 
Na  328)  1S3  Paa  730^  this  day  decided.  The 
charge  and  the  erldence  were  the  same  in  both 

esses.  . 

Upoo  the  authority  of  Ez  parte  HartweU,  the 
prisuuer  Is  discharged. 

(28  Cal.  App.  708)   

PEOPLE  T.  MURPHY.    (Cr.  429.) 

(District  Court  of  Appeal.  Second  District,  Cal- 
ifornia. Nor.  8,  1915.) 

1.  Cbihinal  Law  ^366— Etidencb— Aduis- 
8IBILITT— Res  Qebtm. 

Evidence  of  a  statement  by  deceased  made 
several  miuutes  after  be  was  shot,  that  his  wife, 
who  was  not  present,  fired  the  shot,  which  was 
not  a  dying  declaration,  is  not  admissible  as 
part  of  the  res  gestie,  it  appearing  that  the 
transaction,  if  any,  waa  completed  at  the  time 
it  was  made. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  806,  811,  814,  819,  820; 
Dea  Dig.  «»afie.]  " 

2.  HoiuciPB  4=3338— AppuZi—HASULBSS  Eb- 

BOR. 

In  a  prosecution  for  killing  her  husband, 
where  there  was  evidence  that  deceased  said 
be  stepped  on  the  gun,  the  erroneous  admisaioa 
of  evidence  of  a  statement  by  deceased  that  bis 
wife  shot  him  was  prcjudidal. 

[Ed.  Note^For  other  cases,  see  Homicide, 
Cent  Dig.  U  709-713;  Dec.  Dig.  «»83a] 

Appeal  frixn  Superior  Court.  Los  Anj^les 
County;  Frank  R.  WlUls,  Judge. 

■  Irene  E.  Murphy  was  convicted  of  murder, 
and  from  the  Judgment  of  conviction  and  an 
order  denying  new  trial,  she  appeals.  Be- 
Tersed. 

Chauncey  Gardner  and  Edward  O.  Gilbert, 
both  of  Los  Angeles,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  Robert  M.  Clarke, 
Deputy  Atty.  Gen.,  for  the  People. 


JAMES,  J.  Defendant  mui  diarsed  with 
havlnft  on  the  16tb  day  <tf  April,  1915,  mnr^ 
dered  William  MQn>hy>  Upon  her  trial  a 
verdict  of  manslaughter  was  returned  hy  the 
jury,  and  the  court  sentenced  her  to  serve 
a  term  of  two  years'  imprisonment  in  the 
state  penitentiary.  Motion  for  a  new  trial 
having  been  made  and  denied,  an  appeal  was 
takm  from  that  advene  order.  An  appeal 
was  also  talien  from  the  judgment. 

Decease  was  the  hnslnnd  of  appelant, 
and  at  the  time  of  the  aUeted  luunldde  the 
two  were  living  on  a  little  ranch  in  the  nelgb* 
iMH-hood  of  La  Canada  in  the  coontr  of  Ijob 
Angeles,    nielr  habitation  consisted  of  a 
tent,  adjacent  to  whicb  was  a  small  wooden 
building.  Fmit  trees  and  grape  vines  wen 
set  about  Uie  place.  SomeUme  after  tmt  near 
the  nom  hour,  on  April  ISth,  a  nrigbbor 
named  Lane,  whose  randi  adjoined  that  up- 
on whi<dL  the  Mnrphys  Uved,  heard  the  sound 
of  a  gunshot,  whidi  waa  followed  by  lieavy 
groans,  coming  from  the  dlrecti<m  of  tlie 
Murphy  tent.  He  waited  a  moment  and  tbai 
started,  as  he  testified,  on  a  run  in  the  ffiree- 
tlon  from  which  the  sound  of  the  shot  came. 
On  his  way  he  motioned  to  another  n^gblxw 
at  work  in  a  vineyard  to  follow  him.  Lane 
testlfled  that  when  he  arrived  at  the  Marrdiy 
place  be  found  Murphy  lying  upon  the  ground 
in  the  driveway  about  35  feet  from  the  tent 
His  bat  and  pipe  were  on  the  ground  a  tvw 
feet  away  from  bte  head,  and  be  was  groan- 
ing as  though  In  great  pain.  Lane  at  that 
time  saw  no  gun.  but  noticed  a  dead  cat, 
which  lay  near  Murphy's  feet.    A  few  mo- 
ments later  another  neighbor  arrived,  and  at 
this  time  Mrs.  Murphy  came  from  within  the 
tent  where  the  couple  had  been  in  the  habit 
of  sleeping.    Murphy  was  carried  into  the 
tent  and  placed  upon  a  bed,  a  physician  was 
Immediately  summoned,  and  the  man  died 
within  the  next  hour  and  a  half.   Before  bis 
death  his  clothes  were  removed,  and  It  was 
found  that  a  charge  of  gunshot,  such  as  is 
ordinarily  used  for  the  killing  of  Mrds,  had 
entered  his  body  from  the  left  and  front  and 
slightly  above  the  hip.    The  charge  of  shot 
had  passed,  In  part,  first  through  the  lower 
part  of  the  left  arm,  and  then  on  into  the  ab- 
dominal cavity,  where  it  had  cut  the  Intes- 
tines and  severed  at  least  one  large  artery. 
Mrs.  Murphy,  the  appellant,  was  in  the  tait 
at  the  time  Lane  arrived  on  the  scene.  After 
Murphy  had  been  carried  into  the  hoosct 
some  of  the  neighbors  asked  her  for  hot  wa- 
ter, and  she  said  there  was  none,  and  when 
they  reQuested  her  to  have  some  heated  she 
started  to  get  up  from  the  bed  where  she  was 
sitting,  but  seemed  unable  to  walk,  and  she 
then  said  that  she  could  not  do  what  was  re- 
quested of  ber.  It  was  the  claim  of  the  prose- 
cution that  she  was  Intoxicated  at  the  time, 
and  the  evidence  tended  to  show  that  sadi 
was  her  condition.    The  testimony  further, 
In  so  far  as  her  actions  at  that  time  were  at- 
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tempted  to  be  (leeoibed,  mm  to  tbe  effect 
that  she  manUested  no'  great  grief  orer  the 
condition  of  her  husband,  except  that  she 
once  addressed  an  Inquiry  to  the  woonded 
man,  calling  him  by  bis  ^ven  name  and  aak> 
Ing  him  if  he  was  g<tfng  to  leave  her;  also 
that  she  had  Ufted  his  head  with  her  hands  in 
a  considerate  way*  indicating  some  concern 
npon  hv  part  as  to  the  husband's  condition. 
One  witness  tesUfled  that  on  the  night  pre- 
ceding the  allied  homI<dde  he  had  met  Mur- 
phy and  the  appellant  in  Uie  tity  of  Glen- 
dale,  whl(A  appeared  to  be  the  place  where 
the  Hnrpbys  changed  cars  to  go  to  their 
borne.   The  witness  testlfled  that  both  Hnr- 
pbj  and  his  wife  appeared  to  be  under  the  in- 
flnence  of  liquor,  and  that  he,  at  their  invita- 
tion, drank  whisky  fnun  a  bottle  which  they 
bad  in  their  poasesdim.  A  bottle  containing 
whisky  and  one  containing  wine  were  found 
in  the  tent  after  Murphy  had  been  Oict,  This 
witness  further  testlfled  that  Mn^dty  and  hla 
wife  were  quarreling,  and  that  Mrs.  Murphy 
threatened  her  husband  by  saying  that  she 
would  "^x  him  with  a  idiot  gun,**  or  words  to 
that  ^ecL  The  testimony  at  the  undertaker, 
who  went  to  remove  the  dead  body  of  Mur- 
phy, was  to  tbe  effect  that  ^len  he  ques- 
tioned appellant  as  to  how  the  shooting  oc- 
curred she  said  that  she  did  not  know;  that 
lier  bnsband  had  gone  out  trom  the  tent,  and 
tbat  she  bed  heard  the  shot,  and  that  Murphy 
Immediately  called  to  her,  saying.  "Irene,  I 
am  hurt;"  tbat  she  bad  ran  out  from  the 
tent  and  found  her  husband  Ijing  tm  the 
ground;  that  she  had  tried  to  lift  bim  up,  but 
being  unable  to  carry  bim,  bad  returned  to 
tbe  tent  to  get  a  pillow  with  the  purpose  of 
plachig  it  under  hla  head,  and  that  she  was 
Jnst  about  to  return  to  him  whoa  tbe  witness 
Lane  arrived  on  the  seme.    She  told  this 
undertake,  so  tiie  testimony  was,  that  the 
gnn  was  lying  at  the  ^de  of  her  husband 
wlien  she  found  bim,  with  his  left  hand  ei- 
ther npMi  it  or  near  It  Being  later  interro- 
gated by  atta<ihes  of  the  district  attorney's 
office,  she  reiterated  her  statement  that  she 
did  not  know  how  ber  bnsband  had  been  diot, 
imt  made  a  different  statement  x^ardlng  tbe 
location  of  the  gun  which  she  had  previously 
stated  she  had  picked  up  from  beside  ber  hus- 
band and  taken  to  the  tent  at  the  time  she  re- 
turned for  tbe  pillow.  The  autopsy  physician 
testified  that  tbere  were  no  powder  burns  on 
tbe  body.  At  tbe  trial  appellant,  testifying  in 
ber  own  b^alf,  denied  that  she  had  shot  her 
busband;  denied  that  she  made  tbe  threat 
testified  to  by  the  witness  who  claimed  to 
have  drunk  liquor  with  the  couple  on  the 
ni^t  of  the  14th  of  April.  She  admitted  hav- 
ing met  this  witness  at  the  place  he  described, 
but  stated  that  It  was  on  April  12th  and  not 
April  14th.   The  substance  of  the  testimony 
bas  DOW  been  stated,  except  that  by  which 
certain  alleged  statements  made  by  Murphy 
after  the  shooting,  are  expressed,  and  It  will 
be  seen  tbat,  exclndlng  such  statements,  the 
case  against  appellant  rested  upon  proof  of 


incriminating  drcnmstancea  against  which 
was  ber  poidtive  deidal  that  she  bad  fired  the 
shot  whlidi  produced  tbe  fatal  injuries  to  the 
deceased. 

[1]  It  is  tOaimed  tbat  evldoice  of  a  state- 
ment made  Murphy,  the  deceased,  to  the 
witness  Lane  as  to  who  had  fired  the  shot, 
was  raroneirasly  admitted,  as  appellant  was 
not  present  at  Oie  time  of  the  making  of  the 
statement;  that  it  was  therefore  hearsay. 
Lone  testified  that  from  the  time  he  heard 
the  shot  and  the  first  groans  until  be  arrived 
at  Mnn>hy's  side  about  two  minutes  of  time 
passed;  that  the  place  where  he  was  before 
he  started  to  run  was  at  a  distance  of  from 
160  to  ITS  yards  from  tbe  place  where  be 
found  Murphy  lying;  tbat  npon  readilng 
Murphy's  side  he  asked  bim  where  he  was 
hurt;  tbat  Murphy  in^cated  the  portion  ot 
his  body  which  bad  been  wounded,  by  plac- 
ing his  band  there,  and  that  then  he  (Lane) 
asked  bim  bow  it  happened,  to  wbidi  Murphy 
replied:  "My  wife  shot  me."  This  testimony 
was  offl^ered  by  tbe  prosecuUon  and  received 
by  the  court  upon  the  theory  that  it  was 
properly  a  part  of  Uie  rea  gesta  and  therefcve 
not  subject  to  the  rule  against  tbe  admission 
of  hearsay  testimony.  It  is  admitted  that 
this  statement  poas^ned  none  of  tbe  essen- 
tials of  a  "dying  declaration."  From  the  nar- 
rative of  the  occurrence  as  St  bas  been  set 
forth  In  the  foregoing,  it  will  be  noted  Uiat 
by  the  time  Lane  arrived  at  Murphy's  side 
the  occurrence  which  resulted  in  tbe  shooting 
had  entirely  ended.  If  it  may  be  said  tbat 
tbe  acts,  conduct,  or  words  of  tbe  parties  to 
a  transaction  which  are  expressed  within  a 
time  near  to  the  principal  occurrence  are  a 
part  of  tbe  res  gestte,  then  tbere  was  no  error 
In  tbe  admitting  of  this  testinumy.  There  are 
some  decisions,  a  nomber  of  them  In  Jurisdtc- 
tl<m8  outside  the  state  of  CaUftHnia,  which 
affirm  tbat  the  proximity  In  point  of  time  of 
the  occurrence  to  the  happening  of  that 
claimed  to  be  a  part  of  the  res  ^sts  Is  an 
Important  consideration  In  determining  ques* 
tions  like  that  here  presented.  Our  own  Su- 
preme Court,  in  the  case  of  People  v.  Vemcoi, 
35  Cal.  49,  95  Am.  Dec  assumed  the  same 
ground  in  sustaining  testimony  there  Intro- 
duced. That  decision,  however,  has  been 
completely  overruled  by  later  cases  in  this 
state.  These  later  cases  are  expressive  of 
what  seems  to  be  tbe  most  reasonable,  fair, 
and  logical  measure  to  apply  to  such  evi- 
dence, and  that  la  that  when  competency  is 
claimed  for  offered  testimony  of  the  acts,  con- 
duct, or  words  of  a  party  to  a  transaction, 
expressed  out  of  the  presence  of  the  other,  on 
the  ground  that  It  is  a  part  of  the  res  gcstje. 
It  must  appear  that  the  transaction  in  which 
the  parties  were  engaged  had  not  ended;  In 
other  words,  that  tbe  actors  had  not  ceased 
in  their  periformance  of  things  which  made 
up  the  total  of  the  occurrence.  In  the  case  of 
Ah  Lee,  60  Cal.  85,  the  words  of  an  Gogltsb 
Judge  are  quoted  approvingly  In  argument, 
nils  Judge,  In  deflidng  the  meaning  of  the 
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term  res  gestae  as  applied  to  a  criminal  case, 
said: 

"Whatever  act  or  series  of  acts  constitute,  or 
in  point  of  time  immediatelr  accompany  and  ter- 
minate in  ttie  principal  act  charged  as  an  of- 
fense against  the  accused,  from  ita  inception 
to  its  consummation  or  final  completion,  or  ita 
prevention  or  abandonment,  whether  on  the  part 
of  the  agent  or  wrongdoer  in  order  to  its  per- 
formance, or  on  that  of  the  patient  or  party 
wronged  in  order  to  ita  prevention,  and  what- 
ever may  l>e  said  by  either  of  the  parties  dur- 
ing the  continuance  of  the  transaction,  with  ref- 
erence to  it,  including  herein  what  may  be  said 
by  the  sutEering  party,  though  in  the  absence  of 
the  accused  duiing  the  continuance  of  the  ac- 
tion of  the  latter,  actual  or  conatructiTe,  e.  g., 
iu  the  case  of  Sight  or  applications  for  assist- 
ance, form  part  of  tiie  principal  .transaction, 
and  may  be  given  in  evidence  as  part  of  the  res 
gestse  or  particulars  of  it ;  while,  on  the  other 
hand,  statements  made  by  the  complaining  par- 
ty, after  all  action  on  the  part  of  the  wrongdoer, 
actual'  or  constructive,  Iiaa  ceased,  through  the 
completion  of  the  principal  act  or  other  determi- 
nation of  it  by  ita  prevention,  or  ita  abandon- 
ment by  the  wrongdoer,  such  as,  e.  g.,  state- 
ments made  with  a  view  to  the  apprehension  of 
'  the  offender,  do  not  form  part  of  ue  rea  gestae, 
and  should  be  excluded." 

TMs  measure  was  applied  again  In  the  case 
of  People  V.  Wong  Ark,  96  GaL  126.  30  Pac. 
1115.  That  case  presents  facta  whidi  are 
very  stmilar  to  those  illustrated  by  tbe  evi- 
dence here;  At  that  trial  a  police  officer  was 
permitted  to  testify  that  after  tbe  shooting 
he  returned  to  the  place  where  the  deceased 
was  lying,  a  distance  of  about  140  yards,  and 
had  a  coiiTer8atl(»i  with  her  In  which  the  de- 
ceased dedared  that  the  defendant  was  the 
man  who  had  shot  her.  The  court  held  lhat 
the  testimony  was  impn^wrly  admitted,  and 
a  new  trial  was  allowed  for  that  reason. 

[2]  By  all  of  tbe  evidence  in  this  case  it 
seems  very  clear  that  at  tbe  time  Lane  ar- 
rived at  the  place  where  Murphy  was  lying, 
all  acts  of  the  assailant,  if  any  such  there 
was,  had  ceased.  Tbe  shooting  had  taken 
place  and  M'jrphy  was  lying  on  the  ground — 
had  evidently  remained  there  for  a  period  of 
not  less  than  two  minutes  before  he  was  ap- 
proached by  Lane  and  made  the  statement 
that  his  wife  had  shot  him.  That  this  asser- 
tion as  given  in  testimony  to  the  jury,  in  view 
of  the  circumstantial  state  of  the  evidence 
against  the  accused,  was  vitally  damaging 
can  admit  of  no  doubt.  And  to  emphasize  the 
gravity  of  the  erroir,  reference  may  be  made 
to  the  testimony  of  one  of  the  witnesses,  a 
neighbor  of  the  Murphys  and  who  had  known 
the  deceased  for  several  years.  He  testified 
that  while  Murphy  was  lying  upon  tbe  bed 
after  they  had  carried  him  Into  the  tent,  he 
<th9  witness)  said  to  him:  "Bill,  how  did  this 
happen?"  This  testimony  was  objected  to  by 
the  prosecution,  but  was  admitted  by  the 
court,  the  witness  testifying  that  Murphy  had 
replied:  "I  stepped  on  It"  It  would  have 
been  quite  natural  and  no  doubt  was  the  foct 
that  the  Jury  gave  great  wel^t  to  the  accu- 
sation first  made  by  the  deceased  against  his 


wife  in  coulderlng  I3ie  oOier  evidence  wbldi 
presented  and  set  forth  circumstances  more 
or  less  Ineitmlnatlng.  To  our  minds,  the  er- 
ror was  not  only  prejudicial,  but  such  a  one 
as  may  be  said  to  have  produced  a  miscar- 
riage of  Justice  at  this  trial,  within  the 
meaning  of  the  constitutional  provision. 
The  Judgment  and  order  are  reversed. 

We  coDCiir:  OONREY,  P.  J.;  SHAW,  J, 

=       (28  Cal.  App.  SgT) 
PEOPLE  V.  CONVERSE.   (Cr.  598.) 
(District  Court  of  Appeal,  First  DistricL  GU> 
ifomia.   Nov.  1,  1915.) 

1.  WiTNESSBa    4=9879— UfFBACHHBIT  —  Bn* 

□INGE.  . 

Where  a  witness  In  a  prosecution  for  rap« 
attempted  to  discredit  the  prosecuting  witnen  it 
was  competent  in  showing  his  bias  and  crediral- 
ity,  to  uiow  that  he  had  said  that  "he  knew 
defendant  was  guilty  but  he  waa  not  fool  enougli 
to  swear  to  it  in  court" 

[For  other  cases,  ace  Witnesses,  Cent  Dig.  U 
1209,  12:iO-1222,  1247-1266;  Dec  Dig.  «Sfi9j 

2.  Criminai.  Law  4=»869— ETvibbncb— Pbi« 
Acts  or  Iitivbcoubsb— AninssiBiLXTT. 

In  a  prosecution  for  rape,  evidence  of  de- 
fendant's prior  acts  of  sexual  intercourse  with 
the  prosecnttng  witness  was  adndsrible  as  shov^ 
ing  the  adnltenms  di^Mltion  of  iba  defendant 

[Ed.  Note.— For  other  cases,  see  Grlmiaal 
Law.  Cent  Dig.  {|  822-824;  Dec.  Dig.  «93flBJ 

3.  OBiHznAL  Law  'S=>829  —  Trial  —  IifSTSUO- 

TIOMS— StjmciENCT. 

Where  the  court's  charge  on  reasonable 
donbt  concisely  stated  the  correct  rule,  it  waa 
not  error  to  r^use  tbe  defendant's  requested 

charge  thereon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2011;  Dec.  Dig.  «=>829.] 

4.  Criminai.  Law  «=3763,  764— TbiaIt-Ih- 

BTRUCTIONB— WbIQHT  OF  EVIDBHCB. 

In  a  prosecution  for  rape,  it  Is  not  error  to 
refuse  a  requested  Instmction  on  the  wtigiA  of 
a  particular  portion  of  the  evidence. 

[Ed.  Note.— For  other  caaea,  see  Crimiaal 
Law,  Cent  Dig.  «  1731-1748, 1752,  1768, 1770; 
Dec.  Dig.  «=>763,  764.] 

5.  CaiKiNAL  Law  «=s>807— Tbiaxi— Axomixif- 
TATiTK  IifffiBncnoirs. 

In  a  prosecution  for  rape.  It  is  not  error  ts 
refuse  a  requested  instruction  which  is  argumen- 
tative. 

[Ed.  Note.— For  other  cases,  see  Criminil 
Law,  Cent  Dig.  H  1806. 1959. 1960;  Dec  Dig. 

«©=9807.] 

6.  Criuinal  Law  ^sSll— ^iaii— IlisTBno- 

TI0H8— PABTICULAB  WlTOESa. 

In  a  prosecution  for  rape,  it  is  not  error  to 
refuse  a  requested  instruction  which  singles  oat 
for  comment  tbe  testimony  of  a  particular  wit- 
nesa. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1787, 1969-1972;  Dec  Dift 
•Ss»811.] 

7.  WXTNEBSES  ^=>287  —  Rbdirbct  Bxahxha- 
TION— ScOPt-CON  VKBSATIONS. 

Where  a  oortlon  of  a  material  and  sdmia- 
aible  conversation  is  admitted  on  eross-ezamias- 
tion,  it  is  propw  by  redirect  ezaminatioo  to  te- 
clude  the  esore  amTersatim,  even  if  leediig 
questions  are  neosssary  to  refresh  tiw  witnew 
memory. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  K  930,  1000-1002;  Dec.  Dig.  «=» 
287.1 


4=»For  other  casei  mo  same  topic  and  KET-NUMBSR  In  all  Key-Numbered  Dlgeata  and  Indexes 


Digitized  by 


Google 


OaL) 


FEOPUB  T.  OONTXBSB 


735 


&  WiTlTESSM  «=S»287— BXAMXNATIOJr— HKDI- 

BBCT— SCOPB— OONVEBaATIONS. 

Admiasion  of  qaeatioa  to  the  prosecutlns 
witncfls  in  a  prosecation  for  rape  on  redirect  ex- 
amination, "Didn't  Tonr  atint  t«U  you  that  your 
mother  had  said  to  her  that  jroa  had  seztial  in- 
terconrM  with  yonr  father?*  held  erroneous, 
where  not  material  to  nor  a  portion  of  a  con- 
versation, some  of  which  had  already  been  ad- 
duced on  cross^aminatiou  by  the  defense. 

CEJd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig;  U  930.  100(^1002;  Dea  Dig.  «s» 
287.] 

9.  OBnonAi.  L>a.w  «=>419,  420— Hubsat  Bti- 
DBHCCB— AoiasaiBiurr. 

Soch  a  qnestioD  was  inadmisdble  beeaose  it 
called  for  hearsay  upon  hearsay. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  973-988;  Dec:  Dig.  «» 
410.  420.] 

10.  WrTNESBM  ^286— COUPTIEITOT- WXFB'8 

Tbstzmont  AoAiifOT  Husband. 

Admission  of  question  to  the  prosecutinc 
witness  In  a  nrosecntioD  for  rape  on  redirect 
examination,  *T)idn*t  your  aunt  tell  you  that 
jouT  mother  had  said  to  her  that  yon  had  sexual 
intercourse  with  yoar  father?"  held  ermwons, 
since  thereby  the  wife^s  testimony  was  Indirect- 
ly giTen  by  the  husband. 

[Ed.  Note.— For  other  caso,  see  WitnessM, 
Cant.  Dig.  H  817-820  i  Dec  liig.  «=»23ej^ 

U.  GBzmNAi.  Law  4=»69S  —  Evidkrce  —  Ob- 

«CTION— SUFFICIEITOY. 

In  splta  of  the- rule  that  th^  efficacy  of  an 
objection  to  evidence  depends  upon  the  prccl- 
don  with  which  it  Is  made,  an  objection  to  t^ 
timony  on  the  ground  of  Immateriality  is  suffi- 
cient to  raise  the  question  of  its  incompetency 
as  hearsay,  where  it  is  palpably  hearsay,  and  the 
error  would  be  apparent  to  the  wort  on  merely 
calling  the  question  to  its  attention  for  any 
cause. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  CenL  Dig.  H  1633-1638;  Dec  Dig. 
099.] 

12.  GanaNAL  Law  «=3ll70H  —  Bxtixw  — 
Pbejudicxal  EkBOB— Evidence. 

The_  error  in  admitting  a  question  to  the 
prosecuting  witness  in  a  prosecution  for  rape, 
"Didn't  your  aunt  tell  you  that  your  mother  had 
said  to  her  that  you  had  sexual  intercourse  with 
your  father?"  was  injudicial,  owing  to  the 
probability  that  sudi  a  statranent  of  th«  wife 
could  not  be  overcome, 

lEd,  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  3129-3135;  Dec  Dig.  «=» 
U70H.] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  W.  M.  Conley,  Judga 

N.  B.  Converse  was  convicted  of  assault 
with  intent  to  commit  rape,  and  from  the  con- 
Tictioo,  and  ordar  denying  new  trial,  lie  ap- 
peals. Reversed  and  remanded. 

Ijewls  H.  Smith,  of  Fre8n<^  for  appellant 
U.  S.  Webb,  Atty.  Qen.,  and  F.  h.  Omrenat 
Depnty  Atty.  Q^,  for  the  People. 

LiBNNON,  P.  J.  The  defendant  In  this 
case  was  charged  with  the  crime  of  rape  up- 
on his  16  year  old  dans^tw.  He  was  oon* 
Tlct^  of  assault  with  intent  to  commit  rape* 
and  has  appealed  from  the  judgment  and 
from  the  order  denying  him  a  new  trial. 

[1]  Vba  witness  Cbarl^  Oonvme  haring 
testifled  to  certain  drcomstances  wfai<A  tend- 
ed to  discredit  the  complaining  witness,  it 


was  proper  for  tbB  pe<«le  to  show,  as  was 
done,  that  he  told  certain  people  that  he 
knew  that  the  defendant  was  guilty,  but 
would  not  be  "ttxA  enough  to  swear  to  it  in 
court"  This  and  other  statements  of  the 
witness  along  similar  lines  went  to  the  bias 
and  credibility  ot  the  witness,  and  were  there- 
fore admissible  In  evidence,  a  proper  founda- 
tion therefor  having  been  previously  laid. 

[I]  EvidCTce  of  prior  acts  of  sexual  inter- 
course between  the  defendant  and  the  com- 
plaining witness  was  properly  admitted  as 
tending  to  show  the  adulterous  disposition  of 
the  defendant  People  v.  Boero,  13  Cal.  App. 
687, 110  Pac  625 ;  People  v.  Roller.  142  OaL 
^1,  76  Pac  600;  People  v.  Stratton,  141  Cal. 
604,  76  Pac  166;  People  v.  Castro,  133  Cal. 
12.  65  Pac  13,  and  People  v.  Price,  147  Pac 
691. 

The  case  of  People  r.  Ah  Lean,  7  Cal.  App. 
628,  95  Pac  380.  is  cited  as  an  authority  to 
the  contrary.  As  was  said  in  People  v. 
Boero,  supra.  "The  laliguage  upon  this  sub- 
ject found  in  People  v.  Ah  Lean  was  evi- 
dently Inadvertently  used."  Consequently 
the  case  of  People  v.  Ah  Lean  cannot  be  con- 
sidered as  an  authority  on  the  subject 

[8]  The  charge  of  the  court  concerning  the 
rule  of  law  relating  to  the  question  of  reason- 
able doubt  concisely  stated  the  rule  in  that 
behalf,  and  therefore  It  was  not  error  to  re- 
fuse the  defendant's  requested  Instruction 
upon  the  same  subject 

[4-1]  It  is  well  settled  that  argumentative 
instructions,  Instructions  which  single  out 
the  testimony  of  a  particular  witness  for 
comment,  and  Instructions  bearing  on  the 
weight  to  be  attached  to  a  particular  piece 
of  eviden<Se,  are  properly  refused.  People 
V.  Keith,  141  Cal.  686.  75  Pac  30i ;  People  v. 
Lonnen,  139  Cal.  634,  73  Pac.  586;  People  v. 
Nunley.  142  Cal.  105,  75  Pac  676.  Defend- 
ant's requested  instructions  which  the  trial 
court  refused  were  faulty  in  the  particulars 
above  stated;  and  when  measured  by  the 
rule  declared  in  the  foregoing  authorities 
they  were  all  rightfully  rejected. 

[7, 1]  The  trial  court  erred  to  the  pronounc- 
ed and  positive  prejudice  of  the  defendant  in 
Its  ruling  permitting  the  district  attorney  to 
ask  the  complaining  witness  upon  redirect 
examination  the  question,  "Didn't  your  aunt 
tell  yon  that  your  mother  bad  said  to  her 
that  yon  bad  had  sexual  intercourse  with 
your  father?"  This  question,  which  was  an- 
swered in  the  afflrmattve,  was  insisted  upon 
by  the  dlstiict  att(M»iey,  and  permitted  by 
the  trial  court  against  tlie  objection  of  coun- 
sel Cor  the  defendant  that  it  was  "Immaterial 
and  leading,"  np<n  the  erroneous  assumption 
that  it  was  a  connected  and  undisclosed  por- 
tioa  of  a  conversation  between  the  complain- 
ing witnera  and  her  aunt  which  was  r^erred 
to  and  called  for  in  part  by  counsel  for  ttie 
def^dant  upon  cross-examtnatlm  of  the  coso' 
plaining  witness.   If  the  theory  upon  which 
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the  qaestloQ  complained  of  was  permitted  to 
be  asked  and  answered  were  supported  by 
tbe  record  before  as,  the  ruling  of  the  trial 
court  mlgbt.  In  tbe  absence  of  an  objection 
upon  tbe  ground  of  incompetency,  be  sustain- 
ed without  doing  violence  to  the  general  rule 
of  evidence  which,  when  part  of  a  conversa- 
tion is  narrated  In  chief  or  upon  cross-exami- 
nation, permits  tbe  disclosure  through  tbe 
medium  of  questions  by  the  opposing  side 
of  all  the  conversation  which  may  be  materi- 
al to  tbe  Issues  involved  upon  tbe  whole 
case,  or  more  precisely  with  reference  to  the 
point  presented  here,  pertinent  to  tbe  prop- 
osition Involved  In  the  portion  of  the  conver- 
sation called  for  and  narrated  in  tbe  first 
Instance.  And  of  course  it  goes  witbont  say- 
ing that  If  the  memory  of  the  witness  relat- 
ing the  conversation  is  shown  to  be  deficient 
concerning  a  material  and  undisclosed  poi> 
tion  of  the  conversation  referred  to  In  chief 
or  upon  cross-examination,  leading  questions 
may  be  rightfully  resorted  to  for  the  purpose 
of  refreshing  the  memory  of  the  witness ;  but 
in  our  opinion  the  record  In  the  present  case 
falls  far  short  of  showing  a  condition  of  tbe 
evidence  created  by  the  cro8S*examlnatlon  of 
the  complaining  witness  which,  in  consonance 
with  the  general  rules  of  evidence  above  stat- 
ed, warranted  tbe  ruling  complained  of.  In 
this  behalf  tbe  record  shows  that  upon  cross- 
examination  counsel  for  the  defendant  asbed 
tbe  complaining  witness  the  question,  "Thel- 
ma,  who  first  told  you  to  testify  to  these 
things?"  to  which  the  witness  replied,  "My 
aunt — my  aunt  Eva."  Further  cross-exami- 
nation of  this  witness  developed  the  fact  that 
the  conversation  referred  to  In  the  first 
question  was  had  between  the  witness  and 
her  aunt  Eva  at  a  certain  hospital  where 
tbe  mother  of  the  witness  was  lying  111,  al- 
though not  In  the  latter*8  presence,  and  ulti- 
mately upon  the  subject  of  tbe  conversation 
referred  to  the  cross-examination — which  ap- 
parently was  directed  to  showing  that  tbe  wit- 
ness had  been  coached  as  to  what  she  should 
testify  to,  resulted  In  showing  nothing  more 
nor  less  than  that  tbe  witness  had  been  told 
by  her  aunt  to  tell  the  truth.  It  Is  not  claim- 
ed that  tbe  testimony  called  for  by  tbe  ques- 
tion complained  of  was  material  to  the  gen- 
eral Issue  of  the  defendant's  guilt  or  inno- 
cence; and  certainly  It  was  not  pertinent  to 
tbe  auestl<»i8  pn^rannded  by  counsel  for  the 
defendant  to  tbe  complaining  witness  upon 
cross-ezamlnatl<m  In  an  endeavor  to  show 
that  she  bad  been  unduly  Influenced  to  give 
false  testimony  against  tbe  defendant.  Ob- 
viously the  fact  that  tbe  aunt  of  tbe  witness 
had  stated  to  her  that  her  mother  bad  said 
that  she  <the  witness)  had  bad  sexual  inter- 
course with  her  father,  had  no  legitimate 
tendency  to  show  that  the  aunt  had  thereby 
told  the  witness  what  to  testify  to;  and 
therefore  It  cannot  be  ftUrly  said  that  it  was 
In  any  aoue  or  tojany  extent  related  to  the 
particular  converBattm  at  the  hospital  be- 


tween the  witness  and  her  aont  In  which  It 
was  claimed  that  the  latter  had  told  tbe  wit- 
ness what  her  tesUmony  should  be.  This  be- 
ing so,  the  testimony  sought  to  be  elicited  1^ 
the  question  complained  of  was  immaterial 
to  the  proposltkiQ  involved  In  the  conversa- 
tion called  for  upon  cross-examination,  and 
consequently  the  objection  was  well  taken 
and  should  have  been  sustained.  Hurlbut  et 
al-  V.  Boaz,  4  Tex.  Civ.  App.  371,  23  S.  W. 
446;  Wllbelml  v.  Leonard,  13  Iowa,  330; 
Bratt  V.  State  (Ter.  Cr.  App.)  41  8.  W.  624; 
State  T.  Coates,  22  Wash.  601,  61  Paa  726; 
Drake  t.  State,  110  Ala.  9,  20  South.  450. 

[M2]  It  will  not  do  to  say  that  tbe  ruUng 
complained  of  was  free  from  error  because 
counsel  for  the  defendant  did  not  see  fit  to 
object  specially  upon  tbe  ground  that  the 
question  called  for  testimony  which  In  addi- 
tion to  being  Immaterial  was  Incompetent  be- 
cause hearsay.  Objections  to  questions  call- 
ing for  inadmissible  testimony  are  designed 
and  are  required  for  the  purpose  of  directing 
the  attention  of  the  trial  court  and  of  op- 
posing counsel  to  the  particular  vice  of  the 
testimony  sought  to  be  elicited  by  the  ques* 
tlon;  and  it  Is  the  general  rule  that  tbe  efli- 
cacy  of  an  objection  is  dependent  upon  tbe 
precision  with  which  It  Is  made.  In  the  ines- 
ent  case,  however,  upon  its  face  the  charac- 
ter of  the  question  must  have  fully  apprized 
the  trial  court  of  the  hearsay  nature  ot  the 
testimony  called  for ;  and  It  Is  evident  by  the 
discussion  of  the  objection  indulged  in  be- 
tween court  and  counsel  that  an  objection  up- 
on the  ground  of  hearsay  would  have  been 
overruled  upon  the  theory  that,  notwithstand- 
ing its  hearsay  character,  sxuA  testimony  was 
admissible  upon  redirect  examination  as  a 
material  and  undisclosed  portion  of  a  con- 
versation called  for  and  narrated  npon  cross- 
examination.  Obvlonsly  therefore  It  would 
have  been  useless  to  have  specified  incompe- 
tency as  an  additional  ground  of  objection; 
and  this  perhaps  was  one  of  the  reasons  why 
counsel  for  defendant  failed  to  do  sa  But, 
however  that  may  be,  the  objection  as  made 
in  our  opinion  was,  for  tbe  reasons  herein- 
before stated,  sufficient;  and  the  additional 
gronnd  of  Incompetency,  if  it  had  been  speci- 
fied, would  have  altered  the  situation  only 
to  tbe  extent  of  accentuating  the  error  of 
the  trial  court's  ruling.  The  vice  of  the  que» 
tlon  complained  of  is  palpable.  It  called 
for  hearsay  upon  hearsay,  and  its  allowance 
permitted  the  district  attorney  to  do  Indi- 
rectly that  which  tbe  law  would  not  have 
permitted  him  to  do  directly,  viz.,  make  tbe 
wife  of  the  defendant  a  witness  against  him. 
That  the  testimony  elicited  by  the  questioQ 
prejudiced  tbe  defendant  tai  the  eyes  of  the 
Jury  we  have  no  doubt,  because  It  Is  not  In 
human  nature  to  give  much  If  any  consider- 
ation or  creden(%  to  evidence,  direct  or  cir- 
cumstantial, whi(^  was  contradictory  of  tbe 
confessions  of  a  mother  and  a  wif^  even 
though  presented  in  the  form  oC  hearsay  tea- 
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timony,  ttM  she  was  cognizant  ot  her  dangb- 
ter's  defilement  by  the  defendant. 

A  reTievr  of  the  evidence  has  not  convinced 
US  that  the  defendant  would  have  been  con- 
Tlcted  witbont  the  aid  of  the  evidence  admit- 
ted under  the  ruling  complained  of,  and  there- 
fore It  Is  ordered  that  the  Judgment  and  or- 
der appealed  from  be  reversedt  and  the  cause 
remanded  for  a  new  triaL 

We  concur:  RIOHABDS,  J.;  EBBRI- 
OAN,  J. 

(»  OftL  App.  680) 

KUNTDB  T.  EASTMAK  KODAK  Oa 
(Civ.  1849.) 

(IMstrict  Oanrt  of  Appeal.  Third  District,  Gall- 
fomia.   Oct  26,  1915.) 

1.  MoifOPouES  «ss>28— Givn.  Aonoira  worn 

DAMAOEft— OaOtlNDS. 

While  in  a  crimioal  prosecution  for  main- 
taining a  tmst  or  combiQation  in  restraint  ot 
commerce  or  trade,  the  gist  of  the  offoise  is  tike 
formation  and  maintenaDce  of  each  trust  or  com- 
bination, and  Its  existence  for  the  purpose  of 
doing  some  proliibited  act  ii  all  that  need  be 
proved.  In  a  civil  action  for  damages,  the  conv- 
plainli^  party  most  not  only  allege  and  prove 
the  existence  of  an  unlawful  trust  or  combi- 
nation, but  siso  that  bis  business  or  property 
has  been  injured  by  the  very  fact  of  the  exist- 
ence and  prosecution  of  audi  tmst  or  combina- 
tion, and  it  is  not  suflBcient  that  he  baa  been 
injured  as  a  result  of  the  wrongful  acts  of  the 
tmst  or  Its  constituent  members  if  the  injur; 
did  not  arise  from  the  restrictions  in  trade  or 
commerce  carried  out  by  such  combination. 

[Ed.  Mote.— EVnr  other  cases,  see  MonopoUeSt 
Cent.  Dig.  i  18;  Dec.  Dig.  ^2&] 

2.  MoNbPouEs  «3328— OzTzi.  AoxzoNa  »b 

DAHAOEft— SnFFICISNOT  OF  COUPLAinT. 
The  Cartwrigbt  Anti-Trust  Lew  (St,  1907, 
p.  984)  8  1,  prohibits  combinations  to  create  or 
carry  out  restrictions  In  trade  or  commerce,  to 
limit  or  reduce  the  production,  or  increase,  or  re- 
dace  the  price  of  merchandise,  or  any  commodity, 
to  prevent  competition  in  the  manufacture  or 
■ale  of  any  commodity,  or  to  fix  at  any  stand- 
ard or  6gure,  whereby  its  price  to  the  public 
or  consumer  shall  be  controlled  or  eBtabuahed, 
any  article  or  commodity,  etc.  Section  11  gives 
a  right  of  action  for  damages  to  any  person  in- 
jured by  anything  forbidden  or  declared  unlaw- 
ful thereby.  In  a  retail  dealer's  action  against 
a  wholesale  dealer  in  kodaks,  cameras,  etc.,  the 
complaint  alleged  that  defendant  was  furnish- 
ing the  trade  with  snch  srticles  at  a  certain 
trade  discount,  and  annually  issued  a  circular 
fixing  a  price  at  which  retail  dealers  could  sell : 
that  there  were  certain  retail  dealers  to  whom 
it  would  sell  at  dealers'  rates  under  an  agree- 
ment between  them ;  that  defendant  refused  to 
■ell  or  grant  such  trade  discount  to  dealers  not 
recognized  by  it;  that  it  Iiad  made  an  agree- 
ment with  dealers  to  whom  It  sold,  whereby  the 
dealers  bound  themselves  not  to  sell  to  retail 
dealers,  but  only  to  retaU  purchasers,  and  to 
pool  and  unite  their  interests  so  that  the  price 
that  they  should  secure  such  articles  for  from 
defendant  and  companies,  persons,  and  associa- 
tioDs  under  its  control  would  be  cheaper;  that 
in  pursuance  of  such  conspiracy  and  combina- 
tion, plaintiff  was  prevented  from  obtaining 
sucb  articles  on  dealers'  terms;  that  defendant 
for  the  purpose  of  obtaining  the  exclusive  priv- 
ilege of  supplying  dealers  bad,  by  purchase  or 
otherwise,  obtained  control  of  other  corpora- 
tiom,  partnerships,  and  associations  engaged  in 


the  manufacture  oi  such  articles,  ao  that  deal* 
ers  could  obtain  such  articles  only  from  defend* 
ant;  that  defendant  for  the  purpose  of  injuring 
plaintiff  had  notified  him  that  it  would  no  lon- 
ger sell  to  bim,  or  recognise  him  as  a  dealer; 
that  plaintiff  had  been  unaUe  to  purchase  as  a 
dealer  any  of  such  articles;  that  defendant  by 
threats  and  other  acts  had  prevented  companies 
it  controlled  from  selling  such  articles  to  plain- 
tiff at  the  prices  at  which  they  sold  to  recognized 
dealers,  and  had  compelled  such  dealers  to  assist 
in  preventing  plaintiff  from  obtaining  such 
goods  under  the  penalty  of  refusal  to  recognize 
or  deal  with  them;  that  under  the  terms  of 
sale  issued  to  retail  dealers,  all  goods  were  sold 
to  them  upon  the  express  condition  tbst  they  be 
resold  in  accordance  with  the  conditions  there- 
in set  forth,  including  a  condition  that  they 
should  not  sell  for  less  than  the  retail  prices 
fixed  by  defendant.  Held,  that  a  demurrer  was 

firoperly  sustained,  as  the  complaint  merely  al- 
eged  that  defendant  for  some  ondivulged  rea- 
son refused  to  sell  to  plaintiff,  and  did  not 
alleife  a  combination  for  any  of  the  purposes 
specified  in  the  statute,  or  that  the  prices  at 
which  the  articles  were  sold  to  retail  dealers, 
or  at  which  they  were  required  to  sell,  were  in 
excess  of  what  would  afford  a  fair  and  reason- 
able profit 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  1 18;  Dec  Dig.  «=928.] 

3.  Monopolies   «=3l2  —  Statutobt  Pboti- 

SIONS— OOUBINATIONS  PbOHIBITBD. 

It  Is  not  a  violation  of  the  Cartwrlght  Anti* 
Tmst  Law  (St  1907,  p.  964)  for  a  person  or 
corporation  to  purchase  or  otherwise  secure  con- 
trol of  a  number  of  different  concerns  engaged 
in  manufacturing  and  selling  the  same  article 
or  commodity,  unless  the  effect  of  such  combi- 
nation is  to  establish  and  foster  a  monopoly 
which  affects  or  injures  the  pnblic  welTire  by 
creating  and  fostering  restrictions  In  trade  or 
commerce,  or  preventing  Intimate  competition 
in  the  manunetnre,  sale,  eta,  of  any  com- 
modity. 

[Ed.  Note.— For  other  cases,  see  UonopoUes, 
Cent  Dig.  i  10;  Dec  Dig.  «»12.] 

4.  Monopolies  «»17  —  Saxu  or  Goods  — 

Pbick  RBSTBICnONa. 

A  manufacturer  or  wholesaler  has  not  only 
the  right  to  fix  its  own  prices,  but  also  the  right 
to  establish  prices  at  which  Its  goods  are  to  be 
sold  by  retail  dealers  therein,  to  whom  it  sells 
such  goods  for  sale  at  retail,  bo  long  as  such 
acts  are  not  the  direct  effect  or  result  of  a  com- 
bination formed  and  maintained  by  it  and  oth* 
ers  to  create  restrictions  in  trade  or  commerce, 
or  to  maintain  a  monopoly  of  the  trade. 

•  [Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  1  13;  Dec.  Dig.  «s»17.] 

6.  MoifOPOLiBs  ^»17— Sales  op  Goods— Dxfl- 

CBIMINATIONS  BETWEEN  CUSTOUEBS, 

A  manufacturer  or  wholesaler  has  a  right 
to  sell  or  refuse  to  sell  its  goods  to  whomsoever 
It  pleases,  and  to  sell  at  higher  prices  to  one 
customer  than  to  another,  provided  such  dis- 
crimination in  prices  is  not  the  result  of  a  com- 
bination, agreement,  or  conspiracy  between  It 
and  others  to  monopolize  or  resect  trade  or 
commerce,  or  prevent  legitimate  competition  or 
otherwise  to  injure  the  public. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  {  IB ;  Dec  Dig.  ^17.] 

Appeal  from  Supolw  Court,  City  and 
CouiKly  <a  San  rrandsco;  EL  P.  Mogan, 
Judge. 

'  Action  by  Harry  Monter  against  the  East* 
man*  Kodak  Company.  From  a  judgment  for 
defendant,  plaiutilf  appeals.  Affirmed. 


^9Por  other  cum  >m  same  topic  and  KBY-NDHBBR  In  all  Kay-Numbered  DlgMts  and  Indtzw 
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James  1*.  NasJe,  of  Ban  Frandsco,  for  ap- 
pellant   Samuel  Knight,  oC  San  Ftandsccs 

for  respondent 

HART,  J.  Tbe  defendant  demurred  to  the 
second  amended  complaint  In  this  action  on 
both  general  and  special  grounds  and  the  same 
was  allowed,  without  leave  to  amend.  There- 
upon Judgment  was  entered  In  t&vor  at  tbe 
defendant  From  the  Judgment  so  entered, 
the  plalntiflF  prosecutes  this  appeal. 

The  action  Is  for  damages,  and  purports  to 
be  based  upon  the  provislcms  of  section  11  of 
the  so-called  Cartwright  Antl-Tmst  Law. 
Stats.  1907,  pp.  984,  987.  Said  section  reads 
as  follows: 

"Id  addition  to  the  criminal  and  civil  penal- 
ties  hmln  provided,  any  person  who  shall  be 
injured  in  his  person  or  property  by  any  other 
persoD  or  corporation  or  associanon  or  partoer- 
sfaip,  by  reason  of  anything  forbidden  or  declar- 
ed to  be  unlawful  by  this  act,  may  sue  there- 
for in  any  court  having  jnrlstuction  thereof  in 
the  couni7  where  tbe  defendant  resides  or  Is 
foand,  or  any  agent'  resides  or  is  found,  or 
where  service  may  be  obtained,  without  respect 
to  the  amount  in  controversy,  and  to  recover 
twofold  the  damages  by  him  sustained,  and  the 
costs  of  suit  Whenever  it  shall  appear  to  the 
court  before  which  any  proceedings  under  this 
act  msy  be  pending,  that  tbe  ends  of  justice  re- 
quire that  other  parties  shall  be  brought  before 
the  court,  the  court  may  cause  them  to  be  made 
parties  defendant  and  summoned,  whether  they 
reside  in  the  county  where  such  action  is  pend- 
ing, or  not" 

Tbe  defendant,  a  corporation.  Is  and  had 
been  for  some  time  prior  to  the  commence- 
ment of  this  action  engaged,  In  the  dty  of 
San  Francisco,  in  tbe  business  of  wholesale 
dealing  In  photographic  8UK>Iles.  kodaks, 
cameras,  and  the  nsual  or  essential  equip- 
ments thereot  The  plaintiff  was,  for  more 
than  two  years  prior  to  the  17th  day  of  Jan- 
uary, 1911  (the  alleged  time  at  whldi  the  al- 
leged cause  of  actl<»i  against  the  defendant 
accrued  to  the  plaintiff),  engaged  at  Na  716 
Qement  street,  In  the  said  dty  ct  6an  Fran- 
dsco In  the  business  of  selling,  exduslvely  at 
reUll,  "kodaks,  cameras,  photograidierB'  snp* 
plies  and  other  artides  furnished  and  sup- 
plied exduidrely  by  defendant  to  the  deal- 
ers In  said  goods." 

The  complaint  In  substance  alleges:  That 
tbe  defendant,  as  a  wholesale  dealer,  has 
at  all  times  mentioned  In  the  complaint  fur> 
nished,  and  *VMmtlnue8  to  furnish,"  to  the 
trade  In  the  dty  of  San  Francisco  and  else- 
vhere  the  articles  above  mentl(Hied  at  a  cer- 
tain trade  discount,  to  enable  the  retail  deal- 
ers "to  carry  on  the  said  business,  and  an- 
nually Issued  a  circular  In  which  th^  fixed 
the  price  at  which  various  dealers  (retail) 
could  8^1  the  said  articles" ;  that  (upon  In- 
formation and  bellet)  there  are  certain  retail 
dealers  to  whom  the  defendant  will  sell  said 
artides  "at  what  the  defendant  terms  'dealer 
rates'  under  and  by  virtue  of  an  agreement* 
between  said  defendant  and  said  dealers,'  and 
refuses  to  sell  to  any  other  person,  although 
engaged  In  the  bnslneas  of  dealers,  unless  the 


said  defendant  recognizes  the  said-  dealer  as 
a  dealer  and  refuses  to  said  dealer  tbe  trade 
discount  granted  to  other  dealers  in  the  same 
general  business  of  dealers  In  said  artides." 
It  is  further  alleged  that  the  defendant  has 
made  and  entered  Into  an  agreemeent  with 
dealers  to  whom  It  furnishes  and  sells  said 
articles  whereby  the  latter  "bound  themselves 
for  one  year,  commencing  on  tbe  Ist  day  of 
January,  1911,  not  to  sell  or  dispose  of  said 
articles  to  any  person  engaged  in  said  busi- 
ness as  a  retail  dealer  but  the  person  who 
was,  as  such  dealer,  t«cognlzed  by  the  de- 
fendant as  a  retail  purchaser  and  not  as  a 
dealer,  and  did  agree  and  combine  to  poai 
and  directly  and  indirectly  did  unite  thdr 
said  several  Interests,  so  that  the  price  that 
they  should  secure  said  articles  for,  and 
which  were  to  be  furnished  by  said  defend- 
ant, and  tbe  companies,  persons,  and  assoda* 
tions  under  the  defendant's  control,  would  be 
cheaper  and  less,  so  that  they  cotild.  as  deal- 
ers, sell  to  the  general  pnbllc.  and  In  purso- 
ance  of  said  conspiracy  and  combination  tbe 
said  plaintiff  was  prevented  from  obtaining 
said  articles  herein  alleged  on  dealers'  terms 
and  prices";  that  the  defendant,  for  the  pur- 
pose of  obtaining  the  exclusive  prlvU^e  of 
supplying  the  dealers  of  the  dty  of  San  Fran- 
cisco and  elsewhere  with  tbe  said  artldo, 
and  so  controlling  the  market  with  respect 
thereto,  has,  "by  means  of  purchase  and  otli- 
erwise,  obtained  control  of  a  large  number  of 
corporations,  copartnerships,  and  other  asso- 
dations  engaged  In  the  manufacture  of  said 
artides,  so  that  persons  engaged  In  tbe  pur- 
chase and  sale  of  said  artides  to  the  general 
public  cannot  obtain  the  said  articles  from 
any  ottier  person  than  defendant,  and  said 
dealer,  In  order  to  obtain  said  artides  at  a 
trade  discoont,  tbe  same  as  other  dealers, 
must  be  first  recognized  by  the  said  defiend- 
ant" 

It  Is  averred  that,  np  to  the  17th  day  of 
January,  1911,  the  plaintiff  was  known  to 
and  recognized  by  the  defendant  as  a  retail 
dealer  in  kodaks,  cameras,  and  photx^ra- 
phers*.  supplies,  and  up  to  said  date  sold  said 
artides  to  the  plaintiff,  as  a  retail  dealer,  at 
a  trade  discount,  "so  that  he  could  again  adi 
the  same  to  the  general  pnbllc  at  tbe  retail 
price  fixed  the  said  defendant  in  the  afore- 
said annual  drcular;"  that  up  to  the  time 
mentioned  the  plaintiff  could,  as  a  retail  deal- 
er, purchase  said  articles  from  the  detoidant 
or  any  of  the  corporations,  companies,  and 
manufactories  owned  and  controlled  by  It; 
that  on  the  said  17th  day  of  January,  1911, 
the  defendant,  "nnlavrfnlly,  fraudulently,  and 
knowingly,  for  the  purpose  of  injuring,  de- 
priving, cheating,  and  defrauding  plaintiff  at 
said  business,  notified  plaintiff  that  it  wo^ild 
refuse  to  sell,  to  deal  any  longer  with,  or 
recognize,  plaintiff  as  a  dealer  In  the  said  ar> 
tides  and  goods,  and  refused  to  sell  to  faUn  at 
tbe  prices  with  a  trade  discount  for  which 
they  sell  to  other  dealers  in  the  city  of  Sao 
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Frandsco,  or  to  recognize  plaintiff  as  a  retail 
dealer  In  said  goods,  or  allow  the  plaintiff 
to  order  from  them  or  purchase  at  prices  for 
wtalcb  they  sold  the  same  articles  to  other 
dealers  at  retail" ;  that  the  [dalntlff^  since 
said  date,  has  been  unable  to  purchase  as  a 
retail  dealer  any  of  the  articles  or  goods  men- 
tioned from  the  defendant ;  that  the  defend- 
ant has  by  means  of  threats  "and  other  acts" 
prevented  other  companies  It  controls  from 
selling  the  said  articles  or  goods  to  the  plain- 
tiff at  the  prices  at  which  tbe  defendant  and 
Its  confederates  sell  the  same  goods  to  tbe 
different  dealers  recognized  by  them  In  the 
city  of  San  Francisco,  "and  has  compelled 
said  dealers  to  aid  and  assist  them  In  pre- 
venting the  plaintiff  from  obtaining  or  pur- 
chasing said  articles  or  goods  from  any  of 
them  under  the  penalty  of  refusing  to  receive 
any  farther  orders  from  them  as  dealers,  Or 
to  recognize  or  deal  wlUi  them  as  dealers,  or 
sell  to  them  at  the  prices  sold  to  dealers  rec- 
ognized by  them." 

It  is  further  alleged  that  the  plaintiff,  on 
the  17th  day  of  January,  1911,  had  on  hand 
or  Id  stock  and  undisposed  of  a  large  quan- 
tity of  the  said  goods  and  articles  which  he 
had  previously  purchased  from  the  defendant, 
tbe  latter  then  recognizing  him  as  a  dealer, 
and  that  said  stock  was  of  the  value  of  $800, 
**which  In  ordinary  course  of  trade  would 
sell  at  retail  for  tbe  sum  of  $1,200,  providing 
the  plaintiff  should  be  treated  as  a  dealer  by 
defendant  and  permitted  thereafter  to  pur- 
chase at  a  trade  discount"';  that  the  plain- 
tiff, having  been  engaged  in  the  said  business 
for  a  great  number  of  years,  had  establish- 
ed a  large  and  lucrative  business,  from  which 
be  derived  a  profit  of  $3.50  per  day,  and  that 
in  building  up  said  business  he  had  expended 
a  large  sum  of  money  and  became  widely 
known  as  a  dealer  In  tbe  goods  and  articles 
"of  the  def^idant  and  its  many  confederates 
aforesaid,  all  of  which  was  well  known  to 
the  defendant,  and  the  good  will  on  said  day 
was  of  the  value  of  $1,200."  The  plaintiff 
further  declares  that  he  would  not  have  en- 
gaged In  said  business  of  handling  the  de- 
fendant's goods  "but  for  the  false  and  deceit- 
ful pretenses  of  said  defendant  that  It  would 
recognize  the  plaintiff  as  theretofore  as  a 
dealer,  and  would  treat  blm  as  such,  and  per- 
mit the  purchase  of  said  articles  and  goods  as 
such  dealer  tor  the  purpose  of  sate,  the  same 
as  othw  dealers."   Olie  oxnpliant  proceeds: 

*^rbat  in  the  terms  of  sale  issued  to  retail 
dealers  in  the  defendant's  goods  and  articles,  all 
goods  are  sold  to  dealers  at  dealers'  rates,  up- 
on the  express  conditioc  that  they  may  be  re- 
sold in  strict  accordance  with  the  condinoas  set 
forth  in  the  notice  of  terms  of  sale  and  amoni; 
tbe  said  conditionB  was  that  said  dealers  could 
not  sell  to  any  person  for  a  price  less  than  Che 
retail  prices  flxea  by  defendant" 

The  deronrrer  was  pn^rly  anstatned. 

[1]  While,  in  a  crimiiul  prosecution  against 
perscHU  for  maintaining  a  trust  or  combina- 
tion  in  restraint  of  commeroe  or  trade,  the 


gist  of  tbe  offense  is  in  the  formation  and 
maintenance  of  such  trust  or  combination, 
and  the  thct  of  the  existence  of  the  combina- 
tion fbr  the  purpose  of  doing  some  prohibited 
act  Is  all  that  need  be  proved  to  support  and 
sustain  the  charge,  yet,  in  a  civil  action  for 
damages  based  upon  our  anti-trust  statute,  it 
is  Incumbent  upon  the  complaining  party,  not 
only  to  allege  and  prove  the  existence  of  an 
unlawful  trust  or  combination,  but  also  to 
allege  and  prove  that  his  business  or  prop- 
erty has  been  injured  by  the  very  fact  of  the 
existence  and  prosecution  of  such  unlawful 
trust  or  combination.  Or,  as  was  said  by  this 
court  In  Erlgbaum  v.  Sbarbaro,  23  CaL  App. 
427,  433,  138  Pac.  364,  366: 

"To  be  'injured  in  business  or  property,'  with- 
in the  contemplation  of  said  law,  as  we  under- 
stand it,>i8  where  the  injury  has  directly  result- 
ed from  the  fact  of  the  existence  of  the  trust  i 
that  is  to  say,  where  the  business  or  property 
has  directly  sustained  injury  solely  by  reason  of 
the  restrictions  in  trade  or  commerce  which  are 
fostered  by  such  trust  or  combioatioD.  In  oth- 
er words,  while  one  whose  business  or  property 
has  been  injured  solely  because  of  the  restric- 
tions in  trade  carried  out  by  a  trust  organized 
and  maintained  for  that  purpose  may  maintain 
an  action  under  the  provisions  of  the  anti-trust 
law  for  double  the  damages  he  has  actually  suf- 
fered from  tbe  injury  so  inflicted,  yet  he  could 
not  maintain  an  acaon  based  upon  said  law  if 
tbe  injury,  although  directly  the  result  of  the 
wrongful  acts  of  the  trust  or  the  constituent 
members  thereof,  did  not  arise  by  reason  of  the 
restrictions  in  trade  or  commerce  carried  out  by  , 
such  trust  or  combination." 

[2]  It  must  at  once  become  manifest,  npon 
reading  the  complaint  in  this  action,  that, 
boiling  Its  averments  down  to  their  slmidest 
statement,  the  limit  of  the  Intendments  there- 
of does  not  extend  beyond  the  mere  assertion 
of  a  claim  that  the  defendant,  for  some  rea- 
son not  divulged  by  that  pleading,  refused  to 
recognize  tbe  plaintiff  as  a  retail  dealer  with- 
in the  purview  of  the  terms  and  conditions  of 
its  annual  circular,  and  so  has  refused  to  sell 
to  blm  Its  goods  and  wares.  There  Is,  as  will 
readily  be  noted,  no  atatemuit  in  tbe  com- 
plaint that  a  combination  has  been  formed 
and  Is  being  maintained  by  and  between  the 
defendant  and  Its  alleged  allied  companies 
"to  create  m  carry  out  restrictions  in  trade 
or  commerce'  (section  1,  subd.  1.  Stats.  1007» 
p.  984} ;  or  "to  limit  or  reduce  the  productlw, 
or  Increase  or  reduce  the  price  of  merchan- 
dise or  of  any  commodity"  (Id.  subd.  2);  or 
"to  prevent  competition  in  manufacturing, 
making,  transportation,  sale  or  purcliase  of 
merchandise,  produce  or  any  commodity"  (Id. 
subd.  3} ;  or  "to  fix  at  any  standard  or  figure, 
whereby  its  price  to  tbe  public  or  consumer 
shall  be  In  aiqr  manner  controlled  or  estab- 
lished, any  article  or  commodity  of  merchan- 
dise, produce  or  cnnmerce  Intended  for  sale, 
barter,  use  or  consumption  in  the  state"  (Id. 
subd.  4);  or  to  violate  any  of  ttie  provisions 
of  subdivision  5,  1 1,  of  said  act 

There  no  averment  from  wtiich  It  may  be 
concluded  or  even  Inferred  that  the  prices 
at  which  the  defendant  and  otb^  ccomected 
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wltb  it  sell  tbe  artldea  named  to  retail  deal- 
ers or  tbe  prices  at  wbl<di  tbe  defendant  re- 
quires tbe  retail  dealers  to  sell  said  goods  to 
the  public  are  In  excess  of  what  ought  to 
afford  only  a  fair  and  reasonable  return  or 
profit  on  tbe  manufacture  and  retail  sale  of 
the  same,  and  consequently  there  la  a  failure 
to  disclose  tbat  tbe  public  Is  or  will  be  In- 
jured by  the  prices  so  flxed. 

[3]  There  is  no  rloIatl<»i  of  the  statute  In 
tbe  mere  act  of  a  person  purchasing  or  other- 
wise securing  control  of  a  number  of  dif- 
ferent concerns  engaged  in  the  business  of 
manufacturing  and  selling  the  same  article 
or  commodity.  Tbe  control  by  one  person  or 
corporation  of  a  number  of  other  concerna 
engaged  In  Its  line  of  business  can  only  be- 
come unlawful  when  the  effect  of  such  com- 
bination Is  to  establish  and  foster  a  monopoly' 
which  affects  or  Injures  the  public  welfare. 
In  other  words  the  statute  against  predatory 
trusts  or  business  combinations  is  violated 
only  where  a  combination  has  been  formed 
and  Is  maintained  for  the  purpose  and  hav- 
ing the  effect  of  creating  and  fostering  re- 
strictions in  trade  or  commerce  or  preventing 
legitimate  competition  in  the  manufacture 
and  sale  or  purchase  of  merchandise,  produce, 
or  any  commodity.  No  such  combination  is 
charged  in  tbe  complaint  As  before  stated, 
the  gist  of  the  charge  against  tbe  defendant 
is  that  it  Is  the  owner  or  in  control  of  a  num- 
ber of  different  establishments  engaged  in  the 
manufacture  and  tbe  sale  as  a  wbolesaler  of 
the  articles  mentioned,  and  that  it  bas  re- 
fused to  sell  any  of  Its  goods  and  wares  to 
the  plaintiff  at  the  prices  at  which  and  upon 
the  conditions  upon  which  it  sees  flt  to  sell 
tbe  same  kind  of  article  or  goods  to  other  re- 
tall  dealers. 

[4,  S]  Tbe  defendant  not  only  has  the  right 
to  fix  its  own  prices  as  a  manufacturer  or 
wbolesaler,  but  also  the  right  to  establish 
the  prices  at  which  its  goods  are  to  be  sold 
by  retail  dealers  therein  to  whom  it  sells 
such  goods  for  retail  sale,  so  long  as  those 
acts  are  not  the  direct  effect  or  result  of  A 
combination  formed  and  maintained  by  it 
and  others  to  create  restrictions  in  trade  or 
commerce,  or,  in  short,  to  maintain  a  mo- 
nopoly of  the  trade,  and,  as  stated,  nowhere 
does  the  complaint  directly  declare  tbat  this 
was  the  fact  here.  The  defendant  bas  the 
further  right  to  sell  its  goods  to  whomsoever 
It  pleases,  and  to  refuse  to  sell  to  larticniar 
persons.  In  otbw  words,  It  was  and  is 
within  Its  legitimate  province  as  a  mann- 
facturer  and  wholesale  vendor  to  select  its 
own  customers,  and,  moreover,  to  sell  at  bibb- 
er prices  to  one  than  to  another,  provided*  of 
tonrse,  tbat  such  discrimination  in  prices 
is  not  tbe  result  of  a  comblnaticm,  agree- 
ment, or  conspiracy  between  It  and  others  the 
object  of  which  was  or  is  to  monopolise  or 
restrict  trade  or  commerce  or  to  prevent 
legitimate  competition,  or  otherwise  to  In- 
jure tbe  public,  the  protection  of  whose  wel- 
fare Is  tbe  first  consideration  of  all  antl- 


tmst  legislation.  Grogan  v.  Chaffee,  158  OaL 

611,  105  Pac.  745,  27  I*  B.  A_  (N.  S.)  3»5;  D. 
GhirardelU  Oo.  v.  Hunslcker,  164  Cai  355. 
128  Pac.  1041;  Whitwell  v.  Continental  To- 
bacco Co.,  125  Fed.  454,  60  O.  C.  A.  290,  64 
B.  A.  689;  Dnion  Pacific  Coal  Co.  v.  United 
States,  173  Fed.  737,  »7  a  a  A.  678.  In 
Grogan  v.  Chaffee,  supra.  It  Is  said: 

"There  is  nothing  eitiier  unreasouBble  or  na- 
lawful  in  the  effort  by  a  manufacturer  to  main- 
tain a  Btandard  price  for  bis  goods.  It  is  sim- 
ply means  of  securing  the  legitimate  bmefits  of 
tbe  reputation  which  bis  product  may  hsrc  ^ 
tained." 

Again,  the  coort  In  that  case  said: 

"It  is  not  every  limitation  on  absolute  freedom 
of  dealing  that  is  prohibited,  and  it  is  the  tend- 
ency of  the  modem  dedsions  to  view  with  greatp 
er  liberality  contracts  daimect  to  be  In  restraint 

of  trade." 

The  Gcoitinental  Tobacco  Case,  above  dted. 
Involved  an  actiOD  wherein  the  plaintiff  sned 
for  damages  under  tbe  piovidam  of  the  fed- 
eral antl-tmat  law.  It  was  all^ted  In  tiw 
complaint  tbat  the  defendant  tobacco  con- 
pany  and  its  agoit  had  refused  to  sell  to  or 
supply  tbe  plaintiff  with  tbe  goods  Om 
company  at  as  low  ft  flgnre  as  It  mML  to 
others  and  tbat  tbe  reeolt  was  tbat  he  was 
forced  out  of  buriness.  nie  federal  court 
affirming  tbe  Judgment  entered  nvoa  u  wAa 
by  the  court  below  snstalnlng  a  demozrer  to 
the  complain^  said: 

"The  tobacco  company  and  its  emi^y<  soU 
Its  products  to  customers  who  refrained  from 
dealing  in  the  goods  of  its  competitors  at  prices 
wbich  rendered  ttieir  pnrchases  profitable.  Bat 
there  was  no  restriction  upon  competition  here, 
because  this  act  left  the  rivals  of  the  tobacco 
company  free  to  sell  tbeir  competing  commodi- 
tiee  to  all  other  purchasers  than  thoee  wbo 
bought  of  the  defendants*  and  free  to  compets 
for  sales  to  tbe  customers  of  the  tobacco  com- 
pany by  offering  to  them  goods  at  lower  prices 
or  on  better  terms  than  they  secured  from  tluit 
company.  Tbe  tobacco  company  end  ita  em- 
ploy6  were  not  required,  like  competitors  en- 
gaged in  public  or  quasi  public  service,  to  seD 
to  all  applicants  wbo  sought  to  buy,  or  to  sdl 
to  all  intending  porcbasers  at  the  same  prices. 
They  had  tbe  right  to  select  their  customers,  to 
sell  and  to  refuse  to  sell  to  whomsoever  tW 
chose,  and  to  fix  diEFerent  prices  tor  sales  of  tin 
same  commodities  to  different  persons.  In  the 
exercise  of  this  rifflit  they  selected  those  per- 
sons wbo  would  refrain  from  handling  tbe  goods 
of  their  competitors  as  their  customers,  by  sell- 
ing their  products  to  them  at  lower  prices  than 
they  offered  them  to  others.  There  was  nothing 
in  this  selection,  or  in  the  means  employed  to 
effect  it,  that  was  either  illegal  or  immoral." 

In  the  case  of  Union  Pacl&e  Oo.  t.  United 
States,  supra,  the  defendant  was  prosecuted 
for  the  violation  of  the  federal  anti-trust  act, 
tbe  gist  of  the  indictment  being  that  the  de- 
fendant, with  other  defendants  named  in  the 
Indictment,  had  combined  to  force  one  ShfuPi 
a  retail  dealer  In  coal,  and  a  purchaser  oC 
that  article  from  the  defendant  coal  company 
out  of  business  by  refusing  to  sell  and  trans- 
port to  him  any  of  the  coal  mined  by  aaSd 
company.  Tbe  court  held  that  the  evidence 
did  not  show  ft  oomblnattoD,  and,  ftmoDS 
other  things,  Sftid: 
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**Tlie  gist  of  tbe  offense  charged  in  the  Indict- 
ment waB  not  the  refusal  of  the  coal  company 
and  Moore  to  coal  on  the  purchaser's  terms, 
or  of  the  railroad  companies  and  BucliinKham 
to  transport  it.  It  was  tbe  combinatiou  BO  to 
do,  and  if  there  vras  no  combinatiooj  there  was 

00  offense.  There  was  no  law  which  forbade 
the  Coal  company  to  prescribe  the  terms  on 
which  it  would  Bdl  its Jbroduct  to  Sharp,  or  to 
any  other  purchaser.  There  was  no  law  which 
required  the  coal  company  to  sell  its  coa!  to 
Sharp  on  the  terms  which  he  prescribed,  or  to 
sell  it  to  him  at  all.  It  had  the  undoubted  right 
to  refuse  to  kU  its  coal  at  any  price.  It  bad 
tbe  right  to  fix  the  prices  and  tbe  terms  on 
which  It  would  sell  it,  to  select  its  customers, 
to  sell  to  some  and  to  refuse  to  sell  to  others,  to 
sell  to  some  at  one  price  and  on  one  set  of 
terms  and  to  sell  to  others  at  another  price  and 
on  a  different  set  of  terms.  There  is  nothing  in 
tbe  act  of  July  2, 1800,  which  deprived  the  coal 
compaoy  of  any  of  these  common  rights  of  the 
owners  and  vendors  of  merchandise,  and  if  it 
did  not  combine  with  some  other  person  or  per- 
sons so  to  do.  Its  refusal  to  sell  its  coal  to  Sharp 
unless  be  would  withdraw  bis  advertisement  of 
a  redoction  in  his  retail  price  of  It  waa  not  a 
Tiolation  of  the  Sherman  Anti-Trust  Act  charg- 
ed in  the  indictment.  Morris  Run  Coal  Co.  t. 
Barclay  Coal  Co.,  68  Pa.  173,  8  Am.  Rep.  159; 
Whitwell  V.  Continental  Tobacco  Co.,  125  Fed. 
4M,  460,  461,  463,  60  C  C.  A.  200,  296.  297, 
209.  64  U  R.  A.  689;  1  Eddy  on  Combinations, 

1  2&2:  Allgeyer  v.  Louisiana,  166  U.  S.  S78, 
689,  17  Sup.  Ct  427,  41  L-  Ed.  832;  In  re 
Greene  (C.  G)  52  Fed.  104,  115;  In  re  Grice 
<C.  0)79  FV<f.  627,  644;  Walsh  v.  I>wight,  40 
App.  DIt.  513,  58  N.  Y.  Bupp.  91,  03;  Brown 
■V.  Bounsavell,  78  lU.  689." 

Tbofl  it  la  dear  tbat  tbe  defendant  was  en- 
tirely within  Its  rl^ts  In  fixing  reasonable 
terms  and  conditions  upon  which  alone  the 
retail  trade  might  handle  its  goods.  There 
ia  nothing  in  the  complaint  which  Indicates 
or  tends  to  dhtclose  tbat  the  terms  and  condi- 
dons  established  and  published  by  the  de- 
fendant were  or  are  unreasonable  or,  as  he- 
fore  stated,  tbat  tb^  effect'  la  or  will  be  to 
create  restrictions  In  trade  or  commerce  or 
of  preventing  or  In  any  way  <drcomTeDtlnK 
free  and  nnhampered  competition  to  tbe 
detriment  of  tbe  public.  And  It  may  wifb  no 
Impropriety  be  further  suggested  In  this 
oonnectlon  that  the  complaint  does  not  show 
tbat  tbe  plaintiff  was  willing  or  able  to  ac- 
cept And  abide  by  those  terms  and  condlttcns. 

It  la  dear  to  oar  mlnda  that  the  complaint 
utterly  tails  to  make  ont  a  case  of  injury  to 
vm/pertj  or  ba^esa  under  the  prorlslons  of 
the  state  anti-trust  act  In  other  words,  tt 
la  plain  that  ttie  plaintiff  has  not,  by  the 
aTerments-of  bis  cmnplsiDt,  shown  that  the 
defendant  by  the  acts  alleged  against  It  has 
Tlolated  the  Inhibitions  against  the  malnte- 
naoce  of  trusts  or  combinatloDS  whose  object 
ia  to  restrict  trade  or  commerce  or  to  destroy 
legitimate  competittoD  within  the  meaning 
and  intent  of  tbe  so-called  Cartwil^t  Antl* 
Trust  Law. 

The  Judgment  is  affirmed. 


We  concur:  GHIPAIAN,  P.  J.;  DLLISON, 
Judge,  pro  tem. 


G»  Cal.  App.  M) 
UTK  OAK  LUMBER  00.  t.  FABB  et  al. 

(Civ.  1889.) 

(District  Court  of  Appeal.  Third  I^trict.  Oali- 
furnia.    Oct.  21,  1915.    Rehearing  Denied 
by  Supreme  Court  Dec.  20,  1916.) 

L  MUNICIFAL  COBPOBATtONS  <8=»348— ACTION 
ON  Bond  of  Sewbb  Contractor— Avibmsnz 
OF  ClTT'S  AtTTUOBITY— NECBSSITT. 
'  la  an  action  under  tbe  bond  act  (St  1897, 
p.  201,  as  amended  by  St.  1911,  p.  1422)  by  a 
corporation  which  furnished  lumber  and  mate- 
rial for  a  city  aewer  against  the  contractor  there- 
for and  his  sureties  on  a  bond  providing  that 
the  condition  of  tlie  obligation  was  that,  "where- 
as, the  board  of  trustees  of  tbe  city  of  G.  *  *  * 
has  heretofore  awarded  a  contract  to  the  above- 
named  principal  to  do  and  perform  the  follow* 
ing  worV  •  •  •  if  tbe  aiwve-bounden  [eon- 
trac-torl  tails  to  pay  for  any  material  or  sop- 

Klies  furnished  for  the  said  work  contracted  to 
e  done,  or  for  any  work  or  labor  thereon  of 
any  kind,  tbe  sureties  on  this  bond  will  pay 
the  same,"  it  was  not  necessary  that  it  shoald 
appear  by  specific  averment  in  tbe  complaint 
that  tbe  city  was  authorised  to  order  the  work 
done,  since  the  sureties,  having  recited  in  their 
undertaking  the  execution  of^  tbe  aevrer  con- 
tract, and  upon  tbe  strength  of  such  recital  hav- 
ing induced  materialmen  to  deliver  material  to 
be  used  under  tbe  contract,  were  estopped  tgom 
saying  the  contract  was  invalid. 

(Ed.  Note. — For  other  cases,  see  Munlciiwd 
Corporations;  CenL  Dig.  {  878;  Dec  IMg.  «S3 
348.1 

2.  MiTTNiciPAL  Cobpobations  ^sa348— Action 
ON  Bono  or  Sbweb  Gontbaotob— Illboai<> 

ITT  OF  CONTBACT — BUBDEN  OF  PBOOF. 

In  an  action  under  the  bond  act  (St,  1807, 
p.  201,  as  amended  by  St  1011,  p.  1422)  by  a 
corporation  which  furnished  lumber  and  mate* 
rial  for  a  city  seww  sgainst  the  contractor 
therefor  and  his  sureties,  tbe  burden  was  on 
the  sureties  to  prove  that  tbe  contract  was  il- 
legal ;  the  presumption  being  in  favor  of  its 
legality. 

[Ed.  Mote^Fof  other  esses,  see  Mnnidpal 
Corporatious,  Cent.  Dig.  |  878;  De&  Dlig.  «=s» 

348-] 

3.  MUHICIPAI.  COBPOBATIOnS  «=»34S— AOTION 

ON  Sbweb  Contbactob's  Bond— Plbadino — 

Iaoalitt  of  Contbaot. 

In  an  action  under  the  bond  act  (St.  1897, 
p.  201,  as  amended  by  St  1911,  p.  1422)  by  a 
corpomtlon  which  famished  lomber  ai^  ma- 
terial for  a  city  sewer  against  the  contractor 
therefor  and  his  sureties,  the  allegation  of  tlie 
complaint  that  tbe  contractor  "entered  into  a 
written  agreement  with  the  city  of  d  •  •  • 
whereby  said  [contractor]  did  covenant  and 
affree  to  construct  for  said  dty  a  sewer  system," 
alleged  by  Implication  tliat  the  contract  was 
le^al;  it  being  manifestly  within  tbe  scope  of 
authority  granted  monlcipaUtiea. 

[Ed.  Note.— For  other  cases,  see  Unnlcipal 
Corporations,  Ont  Dig.  S  878;  Dec  Dig.  ^» 
348.] 

4.  Municipal  Cobpobations  «=9348— Action 
on  Sewer  Contbactob's  Bond — StriNa  Be- 
fore Completion  of  Work  —  Statute  — 
"Within  Thibtt  Datb  Afteb  Completion 
op  Work." 

An  action  by  a  corporation  which  furnish- 
ed 1umt>er  and  material  for  a  rity  aewer  against 
the  contractor  therefor  and  his  sureties,  under 
tho  bond  act  (St.  1897,  p.  ^1.  as  amended  by 
St  1911,  p.  1422),  providing  Uiat  claims  must 
be  filed  within  30  days  after  completion  of  the 
whole  work,  was  not  prematurely  brought  be- 
cause the  work  had  never  been  completed,  since 
the  lanffuage  of  the  statute  "within  thirty  days 
after  the  completion  of  the  whole  work"  was 
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meant  Bimply  to  set  a  limit  of  dme  after  which 
claims  could  not  be  filed,  and  not  to  forbid 
filing  of  a  daim  before  completion  of  tbe  whole 
worE,  proTi^nf  daimant'i  demand  ia  put 
dnc 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  878 ;  Dec.  Dig.  «=s> 
a48.j 

5.  Municipaj:  Cobpokationb  ^==>347 — Seweb 
contbactoa's  bono  —  compluncb  with 
Statute. 

Where  the  contractor  with  a  citjr  to  build 
a  sewer  ex^uted  a  bond  with  sureties  under 
the  bond  act  (St  1887,  p.  201,  as  amended  by 
St.  1911.  p.  1422),  which  was  approved  by  tbe 
mty  trustees,  and  a  corporation  lurnished  lum- 
ber and  material  used  in  the  coostructioD  of  the 
■sewer,  no  part  of  which  wag  paid  for,  and,  with- 
■in  six  mouths  after  filing  with  the  board  of 
trustees  of  the  city  its  verified  claim,  sued  to 
jrecoTer  from  tbe  contractor*!  sureties,  tbe  bond 
having  been  executed  and  approved  by  the  trus- 
tees one  day  after  the  execution  of  the  contract, 
and  the  material  having  been  furnished  and  usea 
eubeeauently  to  the  execution  of  the  contract 
and  the  bond,  the  statute  was  sufficiently  com- 
plied with  to  authorize  a  suit  on  the  undertak- 
ing for  recovery  of  the  value  of  the  material 
furnished. 

[EH.  Note. — For  other  cases,  sea  Munidpal 
Cw^oratiMLB,  Cent  Dig.  H  876,  877 ;  Dec.  Dig. 

6.  Municipal  CoBPOBATions  «?s>348— Action 
ON  Seweb  Gohtbaotob'b  Bond— Deicand. 

In  an  action  by  a  materialman  against  the 
sureties  on  a  sewer  contractor's  bond  given  un- 
der the  bond  act  (St.  1897,  p.  201,  as  amended 
by  St.  1911,  p.  1422),  demand  on  tbe  sureties 
for  payment  was  not  a  condition  precedent  to 
the  materialman's  recovery ;  it  being  sufficient 
to  show  a  breach  of  the  sureties*  obligation  and 
the  materialman's  compliance  with  the  statute. 

[Ed.  Note. — E\}r  other  cases,  see  Mhinicipal 
Corporations,  Cent.  Dig.  {  878;  Dec.  Dig. 
348.1 

Appeal  from  Superior  Court,  Batta  Coun- 
ty; H.  D.  Gregory,  Judge. 

Action  by  the  Live  Oak  Lumber  Company 
against  William  F.  Farr  and  others.  Judg- 
ment for  plaintUI,  and  defendants  appeal. 
Affirmed. 

J.  R.  King,  of  Grldley,  and  Wetmore  & 
DavleB,  of  Harysvllle,  for  ai^t^ants.  A.  F. 
Jonra  and  George  F.  Jones,  botb  of  Orortlle, 
for  respondoit. 

BURNETT,  J.  The  appeal  Is  from  a  Judg- 
ment In  favor  of  plaintiff  and  respondent  for 
lumber  and  material  fumlsbed  to  William  F. 
Farr  to  be  nsed  and  which  was  used  In  the 
construction  of  a  sewer  system  for  the  city 
of  Orldley,  a  municipal  corporation  of  the 
sixth  class.  Tbe  action  was  brou^t  under 
the  provisions  of  the  so-called  "bond  act,"  ap- 
proved March  27,  1897  (Stats.  1897,  p.  201), 
as  amended  In  1911  (Stats.  lOU,  p.  1422). 

Tbe  onnplalnt  contains  two  counts,  one  fbr 
the  material  furnished  by  plaintiff,  and  the 
other  on  an  assigned  dalm  for  similar  ma- 
terial furnished  by  the  Diamond  Match  Com- 
pany. A  demurrer  Interposed  by  defendants 
was  overruled,  and  an  answer  was  filed,  and 
a  trial  had  before  the  court  The  appeal  Is 
on  tbe  Judgment  roll  alone. 


[1]  1.  There  Is  no  merit  hi  the  ccmtention 
that  by  specific  averment  it  should  vppeai 
that  the  (dty  was  authorized  to  order  the 
work  done.  The  contract  of  suretyship  upon 
which  the  action  was  brought  contains  this 
provision: 

"The  condition  of  the  above  obligation  is  sncb 
that  whereas,  the  board  of  trustees  of  the  city 
of  Gridley.  a  municipal  corporation  of  the  sixth 
class,  of  tne  county  of  Butte,  state  of  Califor- 
nia, DEs  heretofore  awarded  a  contract  to  the 
above-named  principal  to  do  and  perform  tbe 
following  work  in  said  ciUr  of  Gridley:  *  *  * 
Now.  therefore,  if  the  above-bounden  William 
F.  Farr  falls  to  pay  for  any  materials  or  sup- 
plies famished  for  the  said  work  contracted  to 
be  done,  or  for  any  work  or  labor  theretm  of  any 
kind,  the  inretiea  on  this  bond  will  pay  the 
same." 

Having  recited  In  their  undertaking  the 
execution  of  said  contract  and,  npon  the 
strength  of  said  recital,  having  induced  ma- 
terialmen to  deliver  matertal  to  be  used  un- 
der said  contract,  the  sureties  are  estopped 
from  saying  that  tbe  contract  waa  Invalid. 
People  V.  Jenkins,  17  Cal.  500;  People  v. 
Huson.  78  Cal.  154,  20  Pac.  369;  Klessig  v. 
Allspaugh,  91  Cal.  234,  27  Pa&  662;  lioore 
V.  Earl,  91  Cal.  632,  27  Pac.  1087 ;  People  v. 
Hammond,  109  Cal.  384,  42  Pac.  36. 

[2,  S]  Besides,  the  presumption  would  be 
that  tbe  contract  was  legal,  and,  if  others 
wise,  the  burden  would  be  upon  defendants 
so  to  assert  and  prove.  Indeed,  the  allega- 
tion of  the  ultimate  fact  that  said  Farr  "en- 
tered into  a  written  agreement  with  tbe  city 
of  Gridley,  •  •  •  whereby  said  William 
F.  Farr  did  covenant  and  agree  to  construct 
for  said  city  a  sewer  system,"  etc,  neces- 
sarily carried  the  implication  that  said  con- 
tract was  in  accordance  with  the  requirement 
of  tbe  law.  This  is  true,  at  least,  where  the 
contract  is,  a8*h««,  manifestly  within  the 
scope  of  the  authority  granted  to  mnnicipaU- 
tles. 

[41  2.  Tbe  second  point  made  by  appellants 
Is  that  tbe  complaint  is  Insufficient  because 
of  Its  failure  to  allege  that  the  work  under 
the  contract  was  completed.  Indeed,  it  I»  ex- 
pressly averred  "that  said  work  has  never 
been  completed."  The  contention  that  the 
action  waa  prematurely  brought  is  based 
upon  tbe  fact  that  said  act  provides  that  the 
claims  must  be  filed  "within  thirty  days  aft- 
er the  completion  of  tbe  whole  work."  The 
significance  of  this  expression,  however,  was 
elaborately  considered  In  French,  v.  Powell. 
136  Cal.  636,  6i8  Pac  92,  In  an  opinion  writ- 
ten by  Commissioner  Chlpman.  As  stated 
therein: 

"PlaintifTa  complaint  sets  forth  three  caosea 
of  action  upon  a  bond  executed  by  defendant 
Powell,  as  principal,  and  defendant  compasr, 
as  surety,  under  the  provisions  of  tbe  act  ot 
March  27,  1897  (Stats.  1897^  p.  201).  It  U  al- 
leged that  Powell  entered  into  an  agreaacnt 
with  the  city  of  Los  Angeles  on  Febroarv  8; 
1889,  to  construct  a  tonnei  in  Third  street,  trorn 
Hill  to  Flower  street  and  to  furnish  at  his 
own  cost  all  the  labor  and  material  necessaiy 
therefor,  and  that  said  work  was  never  com- 
pleted." 
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This  case  In  ev&cy  essential  Is  like  tbe 
one  at  bar,  and  respondent's  position  was  ex- 
pressly approved  that  sold  language  "shall 
within  thirty  days  after  the  completion  of 
the  whole  work"  was  meant  simply  "to  set  a 
limit  of  time  after  which  sndi  claims  could 
not  be  filed,  and  not  to  forbid  tbe  filing  of 
a  claim  before  tiie  completion  of  the  whole 
work,  provided  the  <aalmant*8  demand  Is  past 
due.**  Said  decision  has  never  been  over- 
ruled, although  It  is  the  contention  of  appel- 
lants that  two  later  decisions  are  In  conflict 
with  It  The  first  of  these  Is  Bepublic,  etc., 
Oo.  T.  Patlllo,  19  Cai  App.  316,  125  Pac.  923, 
txUDg  an  action  under  the  so^alled  Vrooman 
Act.  Therein  the  cialmsnt  was  required  to 
file  a  verified  statement  with  the  street  su- 
perintendent,  setting  forth  the  amount  of  bis 
claim  "witbin  thirty  days  from  the  time  the 
improvement  was  completed."  In  the  opin- 
ion it  Is  declared: 

"It  may  be  added  that  ODtil  the  street  im- 
provement  work  had  been  completed  aoder  tbe 
terms  of  the  statute  the  notice  of  plaintiff's 
claim  could  not  have  been  properly  filed,  and 
any  action  brought  on  the  bond  prior  to  such 
completion,  or  Mfore  the  occurrence  of  such 
events  as  might  make  a  showing  of  formal  com- 
pletion unnecessary,  would  be  premature." 

It  Is  apparent,  however,  that  tbe  foregoing 
statement  was  unnecessary  to  the  decision, 
as'  the  vital  defect  In  the  case  was  the  fail- 
ure of  tbe  claimants  to  file  their  verified 
claim. 

A  similar  situation  existed  In  the  ot^er 
case,  Miles  v.  Baley  et  ah,  149  Pac.  45,  in 
which  the  supreme  Court  adopted  the  opin- 
ion of  this  court  prepared  by  Justice  Hart 
^e  decisive  question  in  that  case  was  wheth- 
er the  bond  Is  what  Is  known  as  a  "common- 
law  bond"  or  a  statutory  undertaking;  ap- 
pellant having  cfflitended  that  it  was  the  for- 
mer and  that  therefore.  It  was  not  necessary 
to  file  a  claim  wltih  tbe  board  of  trustees  as 
required  by  tbe  statute. 

As  to  both  these  cases,  It  at^iearlng  that 
the  claimant  bad  foiled  entirely  to  perform 
an  act  made  essential  by  the  statute  to  con- 
stitute a  cause  of  action,  It  Is  quite  plain 
tbat  a  discussion  of  the  question  as  to  the 
exact  time  when  such  act  shfiuld  be  perform- 
ed was  of  mere  academic  Interest  In  nei- 
ther of  said  cases  was  tbe  attention  of  the 
fionrt  called  to  the  decision  in  French  Pow- 
ell, for  the  quite  manifest  reason,  probably, 
that  It  was  not  in  point  as  It  Involved^  the 
actual  filing  of  a  claim  before  the  improve- 
ment was  completed,  while  Uiey  were  con- 
cerned wlQi  a  situation  where  the  Improve- 
ment had  been  completed  but  no  claim  was 
filed  at  all. 

[i]  The  foregoing  consideration  involves 
fbe  principal  objection  made  to  the  com- 
plaint, and  Is.  as  we  think,  not  tenable.  In- 
deed, appellants*  synopsis  of  the  complaint 
Indicates  its  suffldCTcy.  It  Is  as  follows: 

An  all^ation  of:  "(1)  The  incorporation  of 
idaintiff;  (2)  the  execution  of  a  contract  for 
tbe  construcUoa  of  a  sewer  with  the  dty  of 


Gridley  and  defendant  Farr ;  ^  tiie  execution 
of  the  bond  by  defendant  Farr  as  principal,  and 
defendants  Smith  and  Hueberger  as  sureties : 
(4)  the  approval  of  the  bond  by  tbe  board  of 
trustees  of  said  city ;  (5)  tbat  plaintiff  furnish- 
ed lumber  and  material  which  was  used  in  the 
construction  of  said  sewer  to  the  value  of  $515.- 
20,  no  part  of  which  haa  been  paid,  except  $17.- 
50,  allowed  as  credit  after  demand ;  (6)  that  on 
June  2,  1913.  plaintiff  filed  with  tbe  board  of 
trustees  of  said  city  its  verified  claim;  (7) 
that  six  months  bas  not  elapsed  since  tbe  filing 
of  said  claim ;  (8)  that  said  work  has  never  been 
completed." 

There  Is  no  finding,  nor  was  there  any  al- 
legaticm,  tliat  the  bond  was  filed  before  the 
work  was  commenced  by  the  contractor.  It, 
is,  however,  alleged  and  found  that  said  bond 
was  executed  and  approved  by  the  trustees 
one  day  after  tbe  execution  of  said  contract 
and  it  also  appears  that  the  material  was 
furnished  and  used  subeequently  to  the  exe- 
cution of  said  instruments.  This  shows  a 
sufficient  compliance  with  the  requirement  of 
the  statute  to  authorize  a  suit  on  the  under- 
taking for  the  recovery  of  like  amount  of  said 
material. 

(•]  3.  We  do  not  understand  that  it  was 
necessary  to  allege  or  find  that  a  d^and 
was  made  on  the  sureties  for  payment  It 
was  sufficient  to  show  a  breach  of  defend- 
ants' obligation  and  a  compliance  with  the 
provisions  of  the  statute  on  the  part  of  plaln- 

tur. 

No  other  points  seem  to  be  insisted  upon 
by  appellants,  and  we  think  no  good  reason 
bas  been  suggested  for  reversing  the  Judg- 
ment 

It  is  therefore  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  HABT,  J. 


(28  Cai.  App.  60S} 
W.  P.  FULLER  &  CO.  v.  ALTURAS  SCHOOL 

DIST.  et  aL   (Civ.  1390.) 
(District  Court  of  Appeal.  Third  District,  Gal- 

ifomia.    Oct  20,  1915.) 

1.  PbiNCIPAL  and  SubKTT  ®=:»59—  LlABIUTT 

or  SuEETT — Stbsct  Constructiow. 

Sureties  are  never  bonnd  beyond  the  strict 
letter  of  their  contract,  and  have  the  right  to 
stand  upon  the  precise  terms  of  their  agreement, 
which  cannot  be  extended  beyond  the  stipulatUm 
to  which  th«y  have  bound  themselves. 

[Ed.  Note.— For  other  cases,  see  Filncipal  and 
Surety,  Cent  Dig.  H  108, 103% ;  Dec  rSgT^ 
59.] 

2.  PbINCIPAI,  and  SUBETT  •S=3S2'<_CoNBT!BU(1- 

TioN  or  Bond— CoHTBACT  as  i^abt. 

A  bond  givoi  to  guarantee  the  execution 
of  a  contract  according  to  Its  terms  becomes  a 

Sart  of  sach  contract,  and  the  sureties  therdn 
ecome  parties  to  the  oontiact  as  if  they  had 
actually  made  it 

[Bid.  Note.— For  other  cases,  see  Principal  and 
Bure^,  Cent  Dig.  {  127;  Dec:  Dig.  «=3^.] 

S.  PBINCIPAI.  AND  SUBBTT  <S=382— BUXLOINO 

Contract— Liability  or  Subett— Mbcrah- 

ics'  Liens. 

Civ.  Code,  I  1669,  provides  that  a  contract 
made  expressly  lor  the  benefit  of  a  third  persou 
nay  be  enforced  by  him  at  any  time  boFore  re- 
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•dssion  by  the  parties  thereto.  A  contract  with 
8  Kbool  district  tor  the  bolldinK  of  a  sdiool- 
hoose  did  not  expressljr  guarantee  the  contrac- 
tors payment  of  claims  against  him  for  material 
end  labor  furnished  in  ite  construction,  but  re- 
quired bim,  at  his  own  coat  and  expense,  to 
pronde  material  and  labor,  and  the  contractor's 
bond  undertook  that  the  contractor  should  per- 
form the  conditions  and  agreements  of  the  con- 
tract. Seld,  that  the  bond  was  not  given  for 
the  sole  benefit  of  the  school  district,  but  inured 
to  the  benefit  of  third  parties  fumishinK  labor 
and  material  to  the  contractor  in  its  construc- 
tion; and  that  the  sureties  were  not  relieved 
because  the  building  was  a  public  building  not 
subject  to  the  lien  law. 

.  [Ed.  Note.— For  other  cases,  see  Prindpal  and 
Surety,  Cent  Dig.  |  127;  Dea  Dig.  «s»82.] 

4.  PQNOIPikl.  AND  SUBBTT  4s>100— BUTLDmO 
CONTBACT— LlABIUTT  OP  SUBETT— MBCHAN- 

icb'  Liens — Modification. 

Upon  sucb  bond,  construed  with  the  build- 
inff  contract,  whidi  provided  that  the  owner 
might  make  any  additions,  changes,  etc.,  without 
notice  to  the  surety,  changes  from  the  contract 
by  substituting  a  brick  hollow  wall  for  a  solid 
stone  wall,  putting  in  a  subfloor  on  the  first 
floor,  changing  the  floor  and  flnish  material  from 
pine  to  hardwood,  changing  the  location  of  rooms, 
and  substituting  a  larger  heating  plant,  made 
without  notice  to  or  consent  of  tne  sureties, 
and  the  excess  cost  of  which  was  paid  by  the 
district,  indepeodentlT  of  the  contract,  was  not 
so  material  as  to  relieve  them  from  their  lia- 
bility to  parties  furnishing  labor  and  materials 
In  its  constructicm. 

lEd.  Note.— For  othw  caaes.  see  Prindpal  and 
Surety,  Oent.  Dig.  |t  162-16S;  Dea  Dig.  «» 
100.] 

Appeal  from  Snperlor  Ooort;  Modoc  OonS' 

ty;  G.  A.  Raker,  Judge. 

Action  by  W.  P.  Puller  &  Company  against 
Alturas  School  District  of  Modoc  County, 
E.  F.  Anble  and  others,  trustees  of  said  dis- 
trict, and  A.  E.  Pearson  and  others.  Judg- 
ment for  i^alntifl:  against  defendants  Pear- 
son and  others,  suretlea  ca  bia  bond,  and  the 
sureties  appeaL  Affirmed. 

Janilson  ft  wyiie,  of  Altnraa,  tOr  appel- 
lants. I*.  T.  Hatfield,  of  Sacramentc^  for  re* 
Bpondent 

HART,  J.  This  Is  an  action  on  a  bond  ex- 
ecuted by  one  A.  E.  Pearson,  as  principal, 
and  the  appellants,  as  saretles,  and  given  for 
the  purpose  of  guaranteeing  the  faithful  per- 
formance of  a  certain  contract  entered  into 
by  said  Pearson  and  the  defendant,  school 
district,  for  the  construction  by  Pearson  of 
a  two-story  school  building  for  said  district 
A  number  of  persons  who  bad  furnished 
either  material  for  or  bestowed  labor  upon 
the  work  of  construction  assigned  their  re- 
spective claims  to  the  plaintiff,  and  the  ac- 
tion here  Is  by  the  plaintiff  on  a  claim  of  Its 
own  for  materials  alleged  to  have  been  fur- 
nished by  It  to  Pearson  and  on  the  several 
assigned  claims  referred  to ;  the  same  being 
set  up  In  the  complaint  In  different  counts 
by  appropriate  averments.  The  plaintiff  was 
awarded  Judgment  against  Pearson  and  the 
appellants  (sureties  on  the  bond  upon  which 
the  action  Is  founded)  In  the  total  anm  of 


91,262.29.  'nSa  appeal  la  prosecuted  from 
said  Judgment  by  the  sureties  on  said  bond, 
Estes,  Toreson,  W.  Wade  Williams,  B.  L. 
Kelley,  and  C.  W.  Williams. 

The  contract,  to  Insure  the  performanoe  of 
which  the  bond  sued  on  was  given,  was  en- 
tered into  on  the  6th  day  of  June,  1911,  and 
by  Its  terms  Pearson  agreed  to  cons  tract  a 
two-story  school  building  for  the  school  dis- 
trict and  "at  his  own  expense  and  cost  find 
and  proTlde"  all  the  materials  and  furnish 
all  the  labor  necessary  to  its  completion  In 
conformity  to  the  plana  and  spedficatlona 
according  to  which  It  was  to  be  constructed 
for  the  sum  of  $20,350. 

Pearson  entered  upon  the  execution  of  the 
terms  of  the  contract  in  due  time,  but,  for 
reasons  not  disclosed  by  the  record  before  ns, 
abandoned  the  contract  before  completing  the 
construction  of  the  building  according  to  his 
agreement  It  appears  that  ot  the  contract 
price,  he  was  paid  a  trifle  over  the  sum  of 
$14,000,  which  constituted  approximately  75 
per  cent  of  the  contract  price  Dpon  the 
.abandonment  of  the  contract  by  Pearson,  the 
school  district  Itself  took  charge  of  the  same 
and  completed  the  construction  of  tlie  build- 
ing according  to  the  Pearson  contract  and 
the  plans  and  specifications.  The  total 
amount  expended  in  the  construction  of  the 
building,  as  finally  completed,  exceeded  by 
a  few  hundred  dollars  the  contract  price. 

It  is  not  claimed  that  the  undertaidng  wai 
executed  and  given  in  pursuance  of  the  pro- 
visions of  the  act  of  1897,  entitled  "An  act 
to  secure  the  payment  of  the  claims  of  ma- 
terialmen, mechanics,  or  laborers,  employed 
by  contractors  upon  state,  municipal,  or  otha 
public  work."  Stats.  1S97,  pp.  201,  202.  Sea^ 
also,  Stats.  1911,  p.  1422,  wtierehy  said  stat- 
ute was  amended  in  certain  particulars.  It 
is,  on  the  contrary,  conceded  that  the  under- 
taking is  a  common-law  bond. 

The  part  of  the  said  undertaking  important 
to  the  Inquiry  here  reads  as  follows: 

"The  condition  of  the  above  bond  is  such  that, 
if  the  said  above  bonndea  A.  B.  Pearscm,  his 
heirs,  executors  and  legal  representatives,  sbaD 
in  all  things  stand  true  and  abide  by  and  wdl 
and  truly  keep  and  perform  the  covenants,  con- 
ditions and  agreements  in'tliat  certain  contract 
this  day  made  and  entered  into  by  and  between 
the  said  A.  E.  Pearson  and  the  said  Alturas 
school  district  for  the  constroction  and  com|rifl- 
tiou  of  the  Alturas  public  sdioot  building,  as 
descritied  therein,  which  the  said  A.  E.  Peai^ 
SOD,  by  said  contract  has  agreed  to  do  and  pn^ 
form,  and  shall  in  all  respects  fnlly  carry  oat 
and  perform  his  part  of  said  contract  as  thoe- 
in  stipulated,  then  the  above  obligation  shall  be 
void:  otherwise  to  remain  In  full  force  and  ef- 
fect" 

It  Is  not  disputed  that  the  materials  and 
the  labor  to  recover  the  value  of  which  ii 
the  ultimate  object  of  this  action  were  tar- 
nlshed  by  the  plaintiff  and  its  assignois  to 
Pearson,  the  contractor,  and  used  In  and 
upon  the  construction  of  the  building. 

The  defendants  demurred  to  the  complaint 
for  want  of  sufficient  fftcts  and  the  same  was 
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oTemiled.  Thus,  and  by  an  atta<&  upon  tbe 
finding  InTolvtng  a  construction  of  the  un- 
dertaking and  Its  scope  and  effect,  the  first 
point  urged  against  the  legality  of  tbe  Judg- 
ment  Is  presented,  viz.:  That  the  plaintiff 
failed  to  state  or  establish  a  cause  of  action 
against  the  sureties  named  as  defendants 
herein  for  the  reaBon.  so  it  is  asserted,  that 
the  bond  upon  Its  face  shows  that  It  was 
given  to  the  school  district  and  not  to  mate- 
Tlalmen,  mechanics,  and  laborers  famishing 
materials  and  lab<v  to  the  contractor,  and 
that  the  sole  purpose  of  the  bond  was  there- 
fore to  bind  the  contractor  to  carry  out  and 
pexform  the  terms  of  the  building  contract 
made  by  htm  with  said  district  and  to  fur- 
nish at  his  own  escpense  the  labor  and  ma- 
terial necessary  to  complete  the  building 
according  to  the  contract  and  plans  and  sped- 
flcatlons.  In  other  words.  It  Is  the  contention 
that  tbe  bond  was  not  Intended  to  bind  tbe 
contractor  to  pay  ft>r  the  materials  and  labor 
used  in  and  ap«i  the  building,  and  that 
therefore  with  tbe  completion  of  the  struc- 
tnre  by  the  OHitractor  conformably  to  the 
terms  of  the  contract  and  tbe  plans,  draw- 
ings, and  spedflcatlona  tOTminated  the  lia- 
bility of  the  sureties,  notwithstanding  that 
some  <Mr  the  materials  and  labor  used  and 
ouph^ed  In  tbe  constroctlon  of  the  bnilding 
might  not  hare  been  paid  for  by  tbe  contrac- 
tor. Hence  it  is  ai^ed  that  the  trial  court 
erred  In  overruling  the  demurrer  and  in  its 
Interpretation  of  the  undertaking. 
[1]  It  la  elementary  that: 

"Snretifs  are  never  bound  beyond  the  strict 
letter  of  their  contract;  that  tbey  hsTe  a  right 
to  stand  upon  the  precise  terms  of  their  agree- 
ment, and  that  theve  Is  no  authority  for  extend- 
ing their  liability  beyond  the  stlpalation  to 
which  th^  have  chosen  to  bind  tbemselvea." 
Callan  v.  Empire  SureU^  Co.,  20  OaL  App.  483, 
4S5,  129  Pac  OT8,  981. 

[2]  But  it  Is  also  elementary  that  a  bond 
given  to  guarantee  the  execution  of  a  con- 
tract according  to  its  terms  becomes  a  ^rt 
of  such  contract,  and  to  that  contract  tlie- 
sureties  become  parties  the  same  as  though 
they  had  actually  made  and  executed  the 
contract  itself.  Ther^ore,  in  Interpreting 
Oie  language  of  the  undertaldng  for  the  pur- 
pose of  gathering  Its  scope  or  the  measure 
of  the  liability  of  the  sureties,  we  must  do  so 
by  treating  or  viewing  the  contract  and  the 
undertaking  as  a  whole  or  as  constituting  an 
indivisible  contract.  In  other  words,  we 
must,  in  order  to  ascertain  the  nature  and 
extent  of  the  liability  to  whicb  the  sureties 
baTe  bound  Chmselves,  oamine  the  under- 
takiiv  by  tbe  light  of  the  agreement  of  whose 
terms  it  guarantees  the  faithful  performance. 

[t]  Urns  construing  the  undertaking  in 
tbe  present  case,  it  seems  to  us  that  there  Is 
BO  escape  firma  Oie  ccmdnsion  that  the  same 
was  not  given  for  the  atAe  benefit  of  the 
■cbool  dirtrlct,  as  Is  the  contention  of  the 
appeaXtng  defendants,  but  that  it  was  Intend- 
M  to  inure  as  well  to  tbe  beoeflt  of  third 
parties  providing  materials  and  furnishing 


labor  to  be  used  in  the  constmctlon  of  Uie 
building. 

While  neither  the  bond  itself  nor  the  build- 
ing contract  expressly  guarantees  that  the 
contractor  shall  pay  claims  arising  against 
him  by  reason  of  materials  and  labor  fur- 
nished to  him  for  use  in  the  construction  of 
the  building,  It  Is  nevertheless,  very  clear 
that  the  language  of  the  contract  sufficiently 
Implies  that  such  obligation  was  Imposed  up- 
on him  to  Justify  us  in  giving  the  undertak- 
ing that  Interpretatfon,  and  that  such  was 
its  Intention  and  purpose.  The  undertaking, 
as  seen,  guarantees  that  the  contractor  "shall,. 
In  all  things,  stand  true  and  abide  by  and 
well  and  truly  keep  and  perform  the  cove- 
nants, conditions  and  agreements  In  that  cer- 
tain contract  *  •  *  and  shall  In  all  re- 
spects fully  carry  out  and  perform  his  part 
of  said  ctmtract,  as  herein  stipulated,"  etc. 
What  were  the  covenants,  fHindltlims,  and 
agreements  the  performance  of  which  tliey 
thus  guaranteed?  Among  them  was  the  con- 
dition OT  covenant  at  agreement  Uiat,  at 
his  own  cost  and  expense,  the  contractor 
will  provide  the  materials  and  tbe  labw  es* 
sentlal  to  the  COTstructlon  and  completion  of 
the  structure  according  to  the  terms  of  tbe 
building  contract,  and  the  language  "at  bis 
own  cost  and  expense,"  obviously  means  that 
thus  the  contractor  intended  to  and  did  .bind 
himself  to  pay  for  such  materials  and  labor, 
and,  as  dedared,  tbe  liability  at  the  sureties 
is  coextoirtve  with  that  of  the  contractor. 
It  may  be  suggested  that  doubtless  the  mate- 
rialmra  and  laborers  concerned  here,  knowing 
that  public  buildings  are  not  subject  to  the 
operation  of  the  me<fliauletf  lien  law,  so  ddled, 
and  knowing,  furthermore,  that  tbey  could 
have  no  legal  recourse  sgalnst  tbe  sdiotd 
district  for  tbe  recoTery  of  the  amoonts 
which  might  become  due  than  m  their  dalms 
against  tbe  contractor  (there  being  no  con- 
tractual relation,  between  them  and  the  dis- 
trict by  reastm  of  tbelr  transactions  with 
tbe  contractor),  furnished  the  materials  and 
labor  to  tbe  contractor  on  tbe  faltb  of  the 
undertaking,  and,  as  stated,  from  the  genera] 
tenor  at  that  Instrument,  as  viewed  In  the 
lifiAtt  €t  tbe  contracti  tbey  were  Justified  In 
doing  BO. 

An  opposite  view  of  an  undertaking  In 
substantially  the  same  lai^isge  as  the  bond 
here  wna  taken  in  the  case  of  Boas  t.  Bfa- 
loney,  138  Oal.  105,  70  Paa  -1004,  the  omdn- 
slon  reached  therein  being  supported  by  the 
case  at  Oato  v.  Warrington,  87  Fla.  542,  19 
South.  883.  But  in  the  case  of  Callan  t.  Em- 
pire Surety  Co.,  20  GaL  App.  483.  120  Pac. 
978,  Ml,  the  District  Court  of  Appeal  of  the 
First  District  bad  occasion  to  consider  an  un- 
dertaking of  tbe  character  of  tbe  one  here 
and  which  was  In  similar  language.  The 
questink  ms  exhaustively  examined  i^n^* 
many  antbtwltles  involving  tbe  same  proposl- 
(Xaa  considered  by  Afr.  Jtistice  K^rlgan  at 
that  court,  and  it  was  there  fbund  and  diown 
that  the  doctrine  of  the  -Maltmsy  and  Oato 
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Oases  had  been  generally  disapproved  by  tbe 
courts  ot  other  Jurlsdlctlims,  and  the  con- 
clusion was  reached  and  annoanced  that  a 
bond  given  in  support  of  a  building  contract 
and  In  language  similar  to  that  of  the  under- 
taking and  contract  In  the  present  case  was 
intended  to  and  did  protect  the  rights  of  ma- 
terialmen and  laborers  as  well  as  those  of 
the  owner  of  the  building.  In  denying  a  pe- 
tition for  a  hearing  of  the  cause  after  Judg- 
ment rendered  by  the  District  Court  of  Ap- 
peal, the  Supreme  Court  said: 

"We  agree  with  the  reasoning  of  Hie  District 
Court  of  Appeal  to  the  effect  uiat  Boas  t.  Ma- 
loney.  138  GaL  106  [70  Pae.  lOM],  Is  no  longer 
•  •  •  authority." 

The  rule  declared  in  the  CUIan  Case  Is 
now  accepted  generally  as  the  correct  doc- 
trine in  the  matter  of  the  construction  of 
building  contract  bonds  such  as  the  <Hie  here, 
and  while  we  have  found  no  case  in  which  the 
same  construction  Is  given  undertakings  pre- 
<^ly  similar  to  the  <me  here,  where  the 
structure  for  the  erection  of  wUeh  the  build- 
ing contract  calls  Is  a  public  building  which, 
as  seen,  is  not  subject  to  the  operaUtw  of  the 
lien  law,  we  can  perceive  no  Just  or  sound 
reason  for  holding  that  the  latter  class  of 
undertakings  should  not  likewise  be  inter* 
preted.  As  is  plainly  pointed  out  in  the  Cal- 
lan  Case,  supra,  and  as  must  be  true  in  the 
very  nature  of  the  situation,  the  purpose  of 
su(A  undertaking  is  not  alone  to  protect  the 
rights  of  the  owners  of  property  upon  which 
buildings  are  to  be  erected  under  building 
contracts,  but  also  to  protect  the  rights  of  or 
serve  as  indemnity  to  persons  providing  ma- 
terial and  furnishing  labor  in  the  construc- 
tion of  such  building,  and  we  can  conceive 
of  no  Just  ground,  and  surely  none  has  been 
suggested  In  the  briefs,  upon  which  the  hy- 
pothesis can  be  supported  that,  merely  be- 
cause upon  considerations  of  public  policy 
public  buildings,  unlike  privately  owned 
structures,  are  by  the  law  exempt  from  the 
embarrassment  of  liens  growing  out  of  debts 
created  by  the  contractor  in  the  construction 
of  such  buildings,  the  materialmen  and  la- 
borers providing  materials  for  and  bestowing 
labor  upMi  such  buildings  are  to  be  deprived 
of  the  benefits  flowing  from  an  undertaking 
which,  when  given  to  guarantee  the  perform- 
ance of  a  contract  for  the  construction  of  a 
private  building,  would  protect  their  rights. 
Id  other  language,  no  reason  Is  discernible  for 
holding  that  an  undertaking  such  as  the  one 
here  Is  restricted  In  its  application  to  con- 
tracts for  the  construction  of  private  build- 
ings. 

It  follows  that  the  plaintiff  or  other  per- 
sons who  furnished  to  the  contractor  mate- 
rials or  labor  which  have  not  been  paid  for 
are  entitled  to  proceed  against  the  sureties  on 
the  undertaking  for  the  recovery  of  the 
amounts  coming  to  them  for  the  materials 
and  services  so  furnished.  Section  1569,  Civ. 
Code. 

[4]  It  is  nextc<»itended  that,  in  the  construc- 


tion of  the  building,  the  terms  ct  the  contract 
and  the  plans  and  specifications  were  depart- 
ed from  in  material  respects  without  notice 
to  or  the  consent  or  acquiescence  of  the  sure- 
ties, and  that  thus  the  latter  were  exonerated 
from  liability  on  the  undertaking. 

A  [falnstaklng  review  of  the  recwd  has  not 
coDvinced  us  that  the  sureties  were  prej- 
udiced by  the  alleged  variations  from  the 
contract  and  the  plans  and  gpedflcations  re- 
ferred to  and  specifically  pointed  in  the 
brief  of  the  appellants,  even  if  such  depar- 
tures were  not  within  the  rights  of  the  dis- 
trict under  the  express  terms  of  the  contract 

The  building  ccmtract  contains  the  follow^ 
Ing  provision: 

"Modification.  The  owners  reserve  the  right 
to  make  any  additions  to,  omissioD  from,  or 
change  in,  or  aubatitutira  for,  the  work  or  ma- 
terial called  for  by  the  drawings  and  apedfica- 
tions,  without  notice  to  the  surety  or  suretiei 
on  the  bond  eiven  to  secure  satisfactory  c«n- 
pUance  with  tne  terms  of  the  contract." 

As  before  declared,  the  building  contract 
became  and  is  to  be  treated  as  a  part  of  the 
undertaking,  and  manifestly  the  sureties,  up- 
on executing  and  giving  the  btmd,  subscribed 
to  the  foregoing  provision  of  the  building  con- 
tract as  effectually  as  though  it  had  been 
expressly  incorporated  into  the  undertaking 
itself.  By  the  terms  of  that  provision,  there- 
fore, the  sureties  expressly  agreed  that  the 
school  district  might,  without  consulting  or 
notifying  them,  exercise  the  r^ht  thus  and 
thereby  reserved  to  It.  Of  course,  the  provi- 
sion is  to  be  given  a  reasonable  constmctioD, 
or,  In  other  words,  should  not  be  so  ccw- 
strued  as  to  allow,  in  t])e  erection  of  the 
building,  such  departure  from  the  terms  of 
the  building  agreement  as  that  the  sureties 
would  be  required,  if  forced  to  meet  the  ob- 
ligations of  their  engagement,  to  bear  a  bur- 
den out  of  all  reason  or  clearly  not  contem- 
plated by  the  terms  of  their  undertaking,  or 
those  of  the  above-quoted  provision  of.  the 
building  contract  We  should  say  that  vari- 
ations of  minor  importance  and  involving  no 
expenditures  which  would  make  the  aggre- 
gate contract  price  of  the  building  greatly  ex- 
ceed that  of  the  price  stipulated  would  be 
authorized  by  the  terms  of  the  contract  with- 
out notice  to  or  the  consent  of  the  sureties. 
The  changes  complained  of  do  not  appear  to 
have  involved  such  an  extra  expenditure  In 
the  erection  of  the  building  as  to  Justify  the 
conclusion  that,  in  making  them,  the  school 
district  exceeded  the  bounds  of  a  reasonable 
exercise  of  the  right  which  it  reserved  to  U- 
self. 

An  examination  of  the  testimony,  however, 
discloses  that  the  excess  cost  occasioned  by 
all  the  variations  from  the  plans  and  draw- 
ings was  borne  by  the  school  district  itself. 

The  specific  alterations  complained  of  are: 

"(1>  The  change  by  which  a  brick  hollow  will 
was  substituted  for  a  solid  stone  wall.  (2)  Pat- 
ting in  a  sub  or  rrinforced  floor  on  the  first  flow. 
(3)  Changing  the  material  to  be  used  for  floon, 
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and  interior  finish,  froin  pine  to  hardwood.  (4) 
ChanKini;  the  location  of  the  principal's  room 
and  the  library  room.  (P)  Sabstitatiiig  a  larger 
beating  plant  than  the  <we  called  fw  by  the  con- 
tract" 

The  testlraony  of  certain  members  of  the 
board  ot  trustees  at  the  school  district  is,  In 
snbstance,  as  follows:  Hut  the  extra  ex- 
pense occasioned  by  the  putting  in  of  a  rein- 
forced floor  In  the  flrst  story  was  paid  by  the 
district,  and  that  the  diange  tn  that  re^)ect 
was  wholly  outside  the  cratract ;  that,  in  in- 
stalling a  moro  elsborate  tieating  plant  than 
the  one  called  tor  by  fbB  cmitract,  an  ex- 
pense in  excess  of  that  cpecifled  In  the  con- 
tract fiir  that  pnipose  was  Incurred,  but  that 
Uie  district  paid  the  cimtractor  the  dlfferaice 
ont  of  other  mon^  than  those  contemplated 
by  tbe  coatract^-that  Is,  the,  excess  cost  of 
the  plans  was  not  dkarged  to  the  contractor 
or  the  txxidsmen  bat  was  arranged  tor  and 
paid  Indepoidentty  of  tha  original  building 
agteonent^-that  the  putting  In  ot  maple  floors 
was  according  to  the  contract,  this  explana- 
tion in  that  connection  b^g  made.:  Tbat  the 
q^edflcatlans  called  tor  either  pine  or  maple 
flooring;  tliat  the  Ud  on  the  contract  fixed 
the  cost  ot  maple  flooring  at  the  sum  $700 
in  excess  of  the  cost  of  pine  flooring,  and 
that  tbe  district  accepted  the  Ud  for  the 
maple  floor  before  the  omtract  was  execut- 
ed. As  to  dianging  the  library  and  princi- 
pal's roomS)  it  was  made  to  appear  Uiat,  ac- 
cording to  the  original  plan  of  the  building, 
and  before  the  cmtract  was  let,  tiie  library 
room  was  to  be  on  tlie  upper  floor  and  the 
room  of  the  prlndpal  of  the  school  on  the 
lower  floor,  and  that,  prior  to  the  letting  of 
the  contract  and  the  execution  of  the  agree- 
ment by  the  parties,  the  arrangraient  as  to 
the  library  room  and  the  prlndpal's  room 
was  reversed,  so  Qiat  the  former  was  placed 
on  tlie  lower  and  the  latter  on  the  upper 
floor.  As  to  tbe  change  in  the  character  of 
the  material  ot  which  the  wall  up  to  the 
window  slU  ct  the  flrst  story  was  made,  there 
is  testimony  that  there  was  no  material  dif- 
ference between  the  cost  of  a  brick  and  that 
of  a  stone  wall. 

It  will  be  perceived  from  the  foregoing 
that,  not  only  was  the  school  district  au- 
thorized by  the  contract  to  whose  terms  the 
snreties  bound  themselves  to  make  the  altera- 
tions complained  of  in  the  plan  and  specifica- 
tions, but  that  It,  Independently  of  the  con- 
tract, itself  paid  the  cost  in  excess  of  that 
spedfled  in  the  contract  for  those  parts  of 
the*  specifications  so  changed.  Manifestly 
therefore  tbe  liability  of  the  sureties  was 
not  changed  or  their  rights  tn  any  measure 
prejudiced. 

No  other  points  are  presented. 

Ttie  Judgment  Is  affirmed. 

We  concor:  CHIPMAN,  P.  J.;  VLLIBOS, 
J.,  pro  ton. 


09  Cal.  App.  Wi 
BAISCH  IMPBOVEMBNT  CO.  T.  BONS- 
LETT, Superintendent  of  Streets. 
(dr,  1709.) 

(District  Court  ot  Appeal,  First  District,  Gall- 
fomia.  Oct  25,  1910.  Rehearing  Denied  by 
Supreme  Court  Dec.  28,  1915.) 

1.  HUNIOIPAZ,  Cotpobatxohs  «s>S6&— Pdbuo 

ImPBOVEMINTB  —  StBBBTS  —  OBDIHANCES  — 
POWXBS. 

St  188S,  p.  147t  provided  that  city  coun- 
cils might  accept  by  orainance  streets  improved 
to  their  saCirfaction  and  the  satisfactioQ  of  the 
city  engineer,  when  sewer,  gas,  and  water  pipes 
are  laid,  or  might  conditionally  accept  streets  in 
which  they  were  not  laid  if  the  ordmance  recit- 
ed that  they  were  deemed  nnnecessary.  The 
trustees  of  the  town  accepted  certain  streets  in 
a  plat,  reciting  in  the  orainance  that  sewer  and 
gas  pipes  were  laid  therein.  Tie  pipes  were  not 
so  laid.  Thereafter  the  trustees,  on  tbe  basis 
of  the  false  statement,  declared  the  ordinance 
of  acceptance  void,  and  passed  a  new  ordinance 
for  the  improvement  of  the  streets  and  laying 
of  the  pipes,  and  let  the  contract  for  the  work. 
The  contractor  executed  and  presented  his  bond 
to  the  superintendent  of  streets,  who  refused  to 
accept  it,  on  the  ground  that  the  first  ordinance 
was  still  in  effect  and  valid.  Betd^  that  the  ju- 
risdiction of  the  trustees,  being  limited  in  mat-  ' 
tera  of  special  assessments,  was  confined  to  the 
express  words  of  the  authorizing  statute,  so  that 
the  accepting  ordinance  was  void  because  it 
falsely  stated  that  the  pipes  had  been  laid  and 
failed  to  state  that  they  nad  not,  but  were  deem- 
ed onnecessary. 

[Ed.  Not&— For  other  eases,  see  Municipal 
Corporations,  Gent  Dig.  f  8^;  Dee.  Dig.  «=» 
363.1 

2.  MunioiPAL  COBPOBATions  «=s>365— Public 
lUPBOVraCBHTS— Stbbit  Obdinanobs— Fow- 
BBB. 

Although  St  1886,  p.  147,  anthotlzed  cit> 
councils  to  accept  improved  streets  hy  ordinance 
reciting  that  certain  pipes  had  been  laid  there- 
in, the  implied  power  of  the  council  to  decide 
whether  the  pipes  bad  been  laid  did  not  make 
binding  a  false  recital  In  the  ordinance  that 
they  had  lieen  laid. 

|Ed.  Note.— For  other  cases,  see  Mnnidpal 
C^^rationa,  Cent  Dig.  {  898;  Dec  Dig-  ®=» 

8.  MUNIOJPAL  COBPORATIOKS  ®=>36S— PUBLIC 

lupROVBMENTB— Stbeets— Void  OnniNANCBa. 
Where  an  ordinance  accepting  streets  was 
void  for  noncompliance  with  the  statute,  it  was 
within  the  power  of  the  council  to  declare  It 
void  and  proceed  to  reimprove  the  streets. 

[Ed.  Note.— For  other  cases,  see  Monielpal 
Corporations,  Cent  Dig.  fi  898 ;  Dec.  Dig.  «=> 
366.] 

Appeal  from  Superior  Court,  Contra  Costa 
County;  R.  H.  Latimer,  Judge. 

Proceeding  to  obtain  a  writ  of  mandate  by 
the  Ralsch  Improvement  Company  against 
J.  A.  Bonslett,  Superintendent  of  Streets  of 
the  Town  of  AnUoch.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Reversed,  with 
Instructions  that  the  writ  issue. 

B.  S>.  Marx  Greene,  of  Berkisley,  for  ap- 
pellant Elrkbride  ft  Gordon,  of  San  Mateo^ 
for  respondent 

RICHARDS,  3.  ThlB  is  an  appeal  from  a 
Judgment  in  tavw  of  the  defiendant  In  a 
proceeding  Institnted  by  the  petitioner  to 
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obtain  a  writ  ct  mtmARUt,   TbB  facti  an 

oDdisputed. 

The  town  of  Antlocb  Is  a  niDDlcipal  corpo- 
ration of  tbe  sixth  class  in  the  county  of 
Contra  Costa.  On  February  14,  1910,  the 
board  of  trustees  of  said  town  passed  an 
ordinance  accepting  certain  streets  therein 
after  their  Improvement  under  the  provi- 
sions of  the  Vrooman  Act;  the  said  ordi- 
nance being  enacted  under  section  20  of  said 
act  (Stats.  1885,  p.  160).  This  ordioance  of 
acceptance  recited  that  the  streets  therein 
mentioned  had  been  Improved  by  petrolithle 
process  of  paving,  and  curbs  had  been  laid 
therein,  and  that  said  streets  were  in  good 
condition  throughout,  and  had  sewers  and 
gas  mains  iald  therein.  Section  20  of  tbe 
Vrooman  Act,  as  it  then  read,  provided 
that: 

"Wiwnever  any  street  or  portion  of  a  Btreet, 
baa  been  or  shall  hereafter  be  fuily  coastructed 
to  tbe  satisfaction  of  tbe  Buperintendent  of 
streets  and  of  the  city  council,  and  is  in  ^ood 
condition  throughout,  and  a  sewer,  gas  pipes, 
and  water  pipes  are  laid  therein,  under  such 
regulations  as  the  city  council  shall  adopt^  tbe 
same  shall  be  accepted  by  tbe  city  council  by 
ordinance,  and  thereafter  shall  be  kept  in  repair 
and  imuroved  by  said  municipality:  *  *  * 
Providea,  further,  that  tbe  ci^  council  may  par> 
tially  or  eonditioDally  accept  any  street,  or  por- 
tion oi  a  street,  without  a  sewer,  or  gas  pipes, 
or  water  pipes  therein,  if  the  ordinauce  express- 
ly states  that  the  coancii  deems  such  sewer,  or 
gas  pipes,  or  water  pipes,  to  be  then  unneces- 
sary.^' 

It  is  an  admitted  fact  In  the  case  that  at 
the  time  of  the  adoption  of  the  ordinance 
aI>ove  referred  to  no  gas  mains  or  pipes 
had  been  laid  in  the  streets  therein  describ- 
ed, that  the  recital  in  said  ordinance  that  gas 
mains  had  been  laid  therein  was  false,  and 
that  said  ordinance  contained  no  statement, 
express  or  implied,  that  the  board  of  trus- 
tees deemed  such  gas  mains  or  pipes  to  be 
then  unnecessary. 

In  the  year  1914  Qie  board  of  trustees  of 
the  town  of  Antloch  passed  another  ordi- 
nance reciting  the  fact  that  a  former  ordi- 
nance had  contained  the  statement  that  gas 
mains  bad  been  laid  in  said  streets  when, 
in  fact,  such  gas  mains  had  not  been  so  laid, 
and  that  for  that  reason  the  board  of  trustees 
passing  said  former  ordinance  was  without 
Jurisdiction  to  adopt  said  ordinance  accepting 
said  streets,  and  that  therefore  such  former 
ordinance  was  by  the  terms  of  the  latter 
one  repealed.  G^ereafter  the  board  of  trus- 
tees initiated  certain  proceedings  for  the  im- 
provement of  some  of  the  same  streets  which 
had  been  included  in  said  first  ordinance  of 
acceptance.  Bids  were  regularly  called  for, 
and  awards  of  contracts  made  for  snch  Im- 
provements to  the  Ralsch  Improvement  Com- 
pany, petitioner  and  appellant  herein;  and 
said  company  presently  presented  Its  con- 
tracts and  bonds  in  due  form  to  the  respond- 
ent herein,  as  sniwrintendent  of  streets  of 
said  town,  for  his  execution,  signature,-  and 
approval  as  the  law  requires.  This,  however, 
tlie  respcHident  refusedt  basing  his  refusal 


upon  the  ground  that,  baring  accepted  the 
streets  in  question  under  the  terms  of  Its 
ordinance  of  Febmary  14,  1910.  tbe  board  of 
trustees  was  without  Jurisdiction  to  order 
another  improvement  of  said  streets  at  tbe 
expense  of  the  property  owners  abutting 
thereon.  A  writ  of  mandate  was  thereopou 
applied  for  to  compel  the  superintendent  of 
streets  to  sign,  execute,  and  approve  said 
contracts  and  twnds.  The  trial  court  declin- 
ed to  Issue  said  writ,  basing  its  refusal,  as 
the  record  here  shows,  upon  the  sole  ground 
that  the  original  ordinance  of  February  14, 
1910,  accepting  said  streets,  was  valid  and 
Is  in  full  force  and  effect  notwlthatanding  Its 
attempted  repeaL 

[1]  Tbe  first,  and  in  reality  tbe  only,  ques- 
tion to  be  determined  by  the  court  upon  this 
appeal  Is  as  to  the  vallOlty  of  tbe  ordinance 
of  February  14,  1910.  Tbe  jurisdiction  9t 
governing  bodies  of  monlclpalltleB  to  ad<wt 
ordinances  In  relation  to  street  UnproTetMots 
whlcb  either  impose  tbe  burdoi  of  taxatloa 
upon  the  omurs  of  property  along  tbe  Unes 
of  audi  streets,  or  which  are  Intended  to  n- 
lleve  sncb  owners  from  liability  for  sodi 
burdens,  la  a  limited  Jarlsdtctton,  and  must 
be  found  within  tbe  tenna  of  tbe  act  or  acta 
investing  such  bodies  witb  power  In  tbe  mat* 
ter  of  street  Improvementa.  By  tbe  express 
terms  of  section  20  of  tbe  Vroomaii  Act, 
above  quoted,  tbe  board  of  trustees  of  Oe 
town  of  Antlocb  were  gtren  Jurtsdlctlra  to 
enact  an  ordinance  acceptlog  the  streets  of 
said  town  then  In  process  of  Improvenmt 
under  tbeae  spedfled  conditions :  Elrst,  wbeo 
gas  mains  or  pipes  bad  been  laid  tbereln; 
and,  second,  when  sndi  gas  mains  and  pipes 
had  not  been  laid  therein,  but  when  in  the 
body  of  the  ordinance  It  waa  expressly  stab* 
ed  that  such  gas  mains  or  pipes  were  then 
unnecessary.  Neither  of  these  Jorladletlonal 
prerequisites  to  the  passage  of  the  ordinance 
of  February  14,  1910,  appear  to  have  et- 
isted.  Gas  mains  or  pipes  were  not  laid 
in  said  streets;  and  the  ordnance  In  ques* 
tion  did  not  expressly  state  or  sbow  at 
all  that  such  gas  mains  or  pipes  were  then 
unnecessary.  On  the  contrary,  the  ordinance 
contains  the  false  recital  that  sndi  gas 
mains  or  pipes  had  been  laid. 

[2]  It  Is  urged  by  tbe  respondent  that  the 
courts  are  bound  by  thia  false  recital,  upon 
the  theory,  as  claimed,  that  the  board  of 
trustees.  In  passing  the  ordinance,  bad  aih 
thorlty  to  decide  whether  or  not  gas  mains 
or  pipes  had  been  laid  in  said  streets ;  and. 
having  such  authority.  Its  decision  Is  final 
In  the  absence  of  a  provision  for  tbe  Jndidal 
review  of  such  decision  or  of  a  direct  attadc 
upon  it  The  case  of  People  v.  Los  Angeles, 
133  <:^I.  338,  65  Pac.  749,  cited  by  respondoit 
In  support  of  this  position,  does  not  go  ta 
the  extent  of  sustaining  this  extreme  view  in 
upholding  the  powers  of  boards  of  limited 
Jurisdiction;  but,  on  the  contrary.  In  that 
very  case  tbe  court  pcdnts  oat  tbe  dlstloctlwi 
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between  it  and  the  earlier  case  of  la  re  Ma- 
dera Irrigation  Dist,  92  Cal.  296,  28  Pac.  272, 
©75,  14  li.  -E.  A.  755,  27  Am.  St  Rep.  106, 
wherein  the  court  properly  declared  the  rule 
to  be  that  "no  board  or  tribunal  can  [proper- 
ly] obtain  Jurisdiction  by  Its  own  recital  that 
It  baa  Jortsdlctlon."  In  the  case  at  bar  It 
was  made  by  the  istatnte  an  essential  prereq- 
nlslte  to  the  adoption  of  tbe  ordtnance  In 
question  at  all  that  gas  mains  or  pipes  should 
be  in  place,  or  that  the  council  should  ex- 
pressly find  and  declare  that  they  were  then 
tmnecessary. 

[1]  It  would  seem  very  dear  that  the  doc- 
trine of  In  re  Madera  IrrlgaUon  District, 
Bopra,  should  be  applied  to  snch  a  case  and 
Bbonld  render  the  ordinance  In  question  void, 
nils  being  so,  it  cannot  be  seriously  question- 
ed that  the  board  of  trustees  In  charge  of 
the  affairs  of  aaid  mtinidpallty  In 'the  year 
1914  would  have  power  to  clear  tbe  monict- 
pal  records  of  a  Told  ordinance  attempted  to 
be  enacted  by  a  former  board,  particularly 
In  respect  to  a  matter  of  sucb  necessity  and 
tnqmrtance  as  that  of  street  Improvements. 
We  are  therefore  of  tbe  (pinion  that  the 
ordinance  of  1914  must  be  held  to  have  been 
a  Talid  and  proper  exercise  ftf  the  powers  of 
■aid  board*  and  that  its  effect  was  to  dear 
the  way  for  such  further  proceedings  in  tbe 
way  of  the  reimprovement  of  said  streets  as 
were  thereafter  to  be  Initiated,  and  as  a  re- 
sult of  whidk  the  appellant  her^n  obtained 
tbe  contracts  and  prepared  and  presented  the 
lM»ds  which  the  respondent  in  bis  offldal 
cajmdty  as  street  superintendent  refused  to 
sign,  necnte,  and  approre.  This  view  of  the 
case  renders  unnecessary  a  consideration  of 
tlie  effect  of  leglslatiTe  action  in  the  way  of 
tbo  repeal  or  re-enactment  of  section  20  of 
tile  Yrooman  Act  subsequent  to  the  passage 
<»f  the  ordinance  of  February  14,  1910,  and 
prior  to  tbe  more  recmt  proceedii^s  of  the 
board  of  trustees  of  said  town. 

Tbe  judgment  is  reversed,  with  instmcttons 
to  the  trial  court  to  issue  the  writ  of  man- 
date in  aocordanoe  with  the  prayer  of  the  ap- 
pellant's petitioD. 


We  concur:  LENKON,  P.  J.; 
OAK.  J. 


KBRBI- 


(M  VTyo.  «2) 

NICHOLSON  T.  STATB.   (No.  804.) 
(Supreme  Oourt  of  Wyoming.   Dee.  28,  191S.) 

1.  Gbiminai,  Law  ^=»113p— Appeal  and  Bb- 
BOB — Late  Fiuno  or  Bbibf— Waives. 

The  failure  of  a  plaintifE  in  error  to  file  or 
■erva  his  brief  within  tbe  time  required  by  the 
rules  does  not  deprive  the  court  of  Junsdic- 
tloD,  bat  such  failure  may  be  waived,  as  by  the 
filing  by  defendant  in  error  of  an  application  for 
an  order  extending  the  time  for  filing  his  brief 
after  tlie  brief  of  ^aintiff  in  error  has  been  filed 
oat  of  time,  and  without  moving  either  to  strike 
the  brief  or  dismiia  the  proceeding. 

[Ed.  Note. — For  other  casee,  see  Criminal 
Iaw,  Cent.  Die.  SS  2966, 2965-2970,  3205 ;  Dec 
IMg.  «=»1180.r 


2.  CffiuiNAL  Law  «=»1130— Appiai.  and  Bs- 
BOR— Lats  Fiuifo  or  Bbibt^Waiveb. 
Where  plaintiff  in  error  in  a  criminal  case 
made  late  filing  of  hie  brie^  and  thereafter  the 
Attorney  General  wrote  to  counsel  for  plain- 
tiff in  error:  "In  reply  to  your  letter  •  •  ♦ 
permit  me  to  state  tliat  the  [instant]  case 
*  *  *  ifl  still  pending  in  the  Supreme  Court, 
where  the  only  papers  on  file  are  the  original 
files — your  petition  in  error  and  brief.  If  you 
desire  the  case  submitted  on  the  proceedings  so 
far  taken  on  behalf  of  plaintiff  in  error,  I  cer- 
tainly shall  make  no  objectioo"— such  letter  of 
tbe  Attorney  General  waived  the  failure  of 
plaintiff  in  error  to  file, or  serve  his  brief  within 
time,  since  it  referred 'to  the  brief  as  on  file, 
without  any  su^estlon  that  it  had  hoen  filed 
improperly,  and  stated  that  no  objection  would 
be  made  to  tbe  submission  of  the  cause  on  the 
proceedings  so  far  taken,  thus  recognizing  the 
brief. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2966, 206fr-^0,  8206;  Dee. 
Dig. ^1180.1 

8.  Cbiuinal  Law  ^1130— Appeal  and  Eb- 
SOB  — Late  Filing  or  Bbiu— Lacbu  in 
Movino  TO  Disiiiss. 

Where,  after  plaintlfl  in  error  tn  a  crim- 
inal case  made  late  filing  of  his  brief,  the  At- 
torney General  permitted  more  than  ten  months 
to  elapse  between  the  time  of  filing  such  brief 
and  filing  his  motion  to  dismias  the  proceedings, 
during  wUeh  period  a  term  of  court  was  beld 
at  wluch  the  case  might  have  been  beard  but  for 
the  seemiugly  necessary  delay  In  filing  plaintiff 
in  error's  exception,  such  delay  by  the  Attorney 
General  was  a  waiver  of  tbe  objection  as  to  tbe 
time  when  the  brief  was  filed,  the  only  penalty 
prescribed  by  court  rule  21  (18  Wya  xli,  104 
Pac.  liv;  Comp.  St  1910.  p.  1466)  for  the 
failure  of  a  plaintiff  In  error  to  file  and  serve 
his  brief  as  required  by  tbe  rules  being  that  de- 
fendant in  error  mar  have  the  cause  dismissed 
or  may  submit  It  wiu  or  without  oral  aisument. 

[Ed.  Note.— 'For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  Sf  2966, 29^^^0,  8206 ;  Dee. 
Dig.  «B>U8ai 

Error  to  District  Court,  Fremont  County ; 
William  O.  Mentzer,  Jndfl^ 

Tb(»naB  G.  Nlcb(dson  was  etmTlcted  of  the 
crime  of  libel,  and  be  brtnav  error.  On  mo- 
tion of  tbe  Attorney  General  to  dismiss  the 
proceedings  In  error.   Motion  denied. 

John  J.  Spriggs,  of  Lander,  for  plaintiff  in 
error.  D.  A.  Preston,  Atty.  Gen.,  for  tbe 

State. 

POTTER,  C.  J.  This  is  a  criminal  case 
brought  here  on  error  hy  the  defendant,  who 
was  convicted  of  the  crime  of  libel  In  the  dis- 
trict court  in  Fremont  county.  It  is  now  be- 
fore the  court  on  a  motion  filed  by  the  Attor- 
ney General  to  dismiss  tlie  proceeding  In  er- 
ror, on  the  ground  that  the  brief  of  plaintiff 
in  error  was  not  filed  within  the  time  requir- 
ed by  the  rules  and  an  order  extending  such 
time.  Tbe  requisite  number  of  copies  of  the 
brief  were  filed  December  18,  1914,  and  tbe 
motion  to  dismlsB  was  filed  November  1, 
1915.  It  is  conceded  that  tbe  time  for  filing 
the  brief  had  been  regularly  extended  to  De- 
cember 15,  1914.  The  time  was  extended  to 
that  date  by  an  order  dated  November  21, 
1014 ;  the  extension  having  been  granted  for 
the  reason  stated  In  the  application  therefor 
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that  tbe  till  of  excepttons,  although  present- 
ed, had  not  been  settled  and  allowed  by  the 
district  court  Thus  the  brlefia  were  filed 
three  days  after  the  time  granted  by  eald  or- 
der, and  without  any  further  order  extending 
the  time  having  been  made  or  applied  for. 

It  is  contended  In  resisting  the  motion  that 
the  objection  as  to  the  time  of  filing  the  brief 
had  been  waived  by  the  Attorney  General: 
First,  by  the  long  delay  in  moving  to  dismiss ; 
and,  second,  by  recognizing  tbe  brief,  long 
prior  to  filing  the  motion,  and  consenting  in 
writing  that  It  might  be  considered  by  tbe 
court  It  appears  that  shortly  after  the 
tviet  was  filed  counsel  for  the  plaintiff  In  er- 
ror was  serred  with  a  notice  by  the  Attorney 
General  that  on  January  8,  1915,  he  would 
present  to  the  court,  on  behalf  of  tbe  defend* 
ant  In  error,  a  motion  to  dismiss  the  proceed* 
Ing  in  error  on  the  ground  that  the  brief  of 
plaintur  ta  error  bad  not  been  filed  within 
the  time  allowed.  This  is  shown  by  a  copy 
of  the  notice  and  proposed  motion  attached  to 
and  filed  as  a  part  of  the  brief  opposing  the 
present  motion.  It  further  luipears  that,  re- 
sponding to  8U<fh  notice,  said  counsel  for 
plaintiff  In  error,  on  Januair  7, 1915,  filed  a 
so-called  protest,  palling  attention  to  the  tact 
that  the  bill  of  exceptions  had  not  been  set- 
tled or  allowed,  and  snggeeting  as  a  reason 
excusing  the  failure  to  strlctiy  comply  with 
the  rules  as  to  filing  the  brief  that  counsel 
was  not  notified  of  the  granting  of  the  order 
extending  the  time  until  December  15,  1914. 
or  to  what  date.  If  any,  the  time  had  been  ex- 
tended, and,  not  knowii^  what  action  had 
been  takm  upon  his  application,  but  deeming 
it  his  dn^  to  preserve  the  rights  of  the  plain- 
'  tiff  In  error,  If  possible,  he  then  proceeded  to 
prepare  the  brief  and  filed  the  same,  mailing 
it  to  the  clerk  on  December  16,  1914,  relying 
upon  a  future  allowance  of  the  bill  of  ezcep- 
ttons,  and  trusting  that  the  brief  might  be 
received  without  objection,  if  not  filed  within 
the  time  that  may  have  been  granted. 

But  the  proposed  motion  mentioned  in 
the  notice  aforesaid  was  not  presented  or 
filed,  nor  does  any  motion  or  objection  to  the 
brief  appear  to  have  been  filed  previous  to 
the  filing  of  the  motion  now  before  the  court. 
The  bill  of  exceptions  was  not  allowed  until 
April  12, 1915,  and  was  not  filed  in  this  court 
until  May  3,  1916,  but  the  other  original  pa- 
pers had  ibeen  filed  here  on  November  18, 
1914.  Prior  to  the  allowance  and  filing  of 
the  bill,  in  a  letter  dated  April  8,  1815,  tbe 
Attorney  General  wrote  counsel  for  plaintiff 
in  error  as  follows: 

"In  reply  to  your  letter  of  the  3d  instant  per- 
mit me  to  state  that  the  case  of  Nicholson  v. 
State  is  still  pendiog  in  the  Supreme  Court, 
where  the  only  papers  on  file  are  tbe  original 
files— your  petition  in  error  and  brief.  If  you 
desire  the  case  submitted  on  tbe  proceedings  bo 
far  taken  on  behnlf  of  the  plaintiff  in  error,  I 
certainly  shall  make  no  objection." 

The  writing  and  sending  of  that  letter  is 
not  disputed,  and  it  is  here  attached  to  and 


filed  as  a  part  of  the  brief  resisting  the  pres- 
ent motion. 

[1,  2j  The  failure  of  a  plaintiff  in  error  to 
file  or  serve  his  brief  within  the  time  requir- 
ed by  the  rules  does  not  deprive  the  court  of 
Jurisdiction,  but  such  failure  may  be  waived. 
Union  Pac.  R,  Co.  v,  Grace,  22  Wyo.  234,  137 
Pac.  881 ;  Reynolds  v.  Morton,  22  Wyo.  478, 
144  Pac.  18.  It  was  held  In  Union  Pac  B. 
Co.  V.  Grace,  supra,  that  there  was  a  waiver 
where  the  defendant  in  error  filed  an  appli- 
cation for  an  order  extending  the  time  for 
filing  his  brief,  after  the  brief  of  plaintiff  In 
error  had  been  filed  out  of  time,  and  without 
moving  either  to  strike  such  bri^  from  the 
files  or  to  dismiss  the  proceeding,  Uie  conit 
saying: 

"To  entitle  a  defendant  in  error  to  a  strict 
application  of  the  rules,  he  must  stand  strict]; 
within  its  provision;  in  other  words,  he  must 
make  his  motion  upon  the  noncompliance  of  his 
.opj^nent  with  the  rule,  and  not  recognize  tht 
brief  which  is  filed  out  of  time  other  than  by 
motion  to  strike  or  to  dismiss  the  proceeding  in 
error.r* 

In  Beynolds  t.  Morton,  supra,  a  waiver  was 
held  to  result  from  a  sUpnlation  of  Gonuel 
after  defanlt  extending  the  time.  This  court 
said  in  tiiat  case  that  counsel  cannot  be  per- 
mitted to  invoke  the  rule  In  violation  ct  tbeix 
written  stipulati<at  waiving  the  default. 

We  think  the  atwve-menttoned  letter  of  the 
Attorney  General  brings  the  case  at  bar 
within  the  principle  tbe  icases  dited ;  for. 
while  not  a  stlpulatton  as  to  briefs,  it  rafte- 
red to  tbe  brief  of  plaintiff  bi  error  as  on  file, 
without  any  suggestion  that  it  had  been  filed 
improperly,  and  stated  that  no  objection 
would  be  made  to  the  submission  of  the  cause 
on  the  proceedings  so  far  taken,  and  it  must 
be  considered.  In  our  opinion,  as  a  recogni- 
tion of  the  brief  Inconsistent  with  the  right  to 
have  the  cause  dismissed  on  the  ground  that 
the  brief  had  not  been  filed  within  the  time 
allowed,  and  therefore  as  a  waiver  of  such 
right.  We  understand,  of  course,  that  when 
writing  the  letter,  the  Attorney  General  had 
in  mind  the  fact  that  no  bill  of  exceptions 
had  then  been  filed,  and  that  he  would  not 
object  to  a  submission  of  the  cause  npon  tbe 
other  papers  alone.  However,  the  brief  waa 
one  of  tbe  papers  on  file,  and  the  counsel  to 
whom  the  letter  was  addressed  might  fairly 
infer  from  It  that  no  objection  would  be  made 
to  the  brief  because  not  filed  In  time,  or  that 
such  objection,  of  which  notice  had  previous- 
ly been  given,  was  abandoned  or  withdrawn, 
especially  In  view  of  the  fact  that  the  pro- 
posed motion  referred  to  In  the  previous  no- 
tice had  not  been  filed  or  presented. 

[3]  Aside  from  tills  recognition  of  the 
brief,  we  think  an  unreasonable  time  was 
permitted  to  elapse  before  filing  the  motion 
to  dismiss,  and  that  such  delay  must  be  held 
a  waiver  of  tbe  objection  as  to  the  time  when 
the  brief  was  filed.  l*e  only  penalty  pre- 
scribed for  the  failure  oC  a  plaintiff  In  error 
to  file  and  serve  bis  brief  as  required  by  the 
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mlea  Is  Ujat  tHe  defonduit  in  error  may  bave 
tbe  cause  dismissed,  or  may  strbmlt  It,  with 
or  witbout  oral  argument  See  rule  21, 
Comp.  Stat  1910.  p.  146S  (IS  Wyo.  xll.  104  Pac 
xIt).  The  provision  as  to  submitting  the  cause 
can  apply  only  where  no  brief  has  been  filed 
by  tbe  plaintiff  In  error,  or  where  the  brief, 
If  filed,  has  been  ordered  stricken  from  the 
fllea  Uie  defendant  may  then  file  bis  brief 
and  submit  the  case,  or,  without  filing  a 
brle^  may  ask  that  it  be  dismissed.  But 
where,  In  the  absence  of  any  Interrenin® 
motion  to  dismiss  l)ecause  of  the  failure  to 
file  or  serve  a  brief,  the  plaintiff  in  error  has 
filed  and  served  his  brief  after  the  time  al- 
lowed, tbe  defendant  In  error  can  then  raise 
the  objecdon  only  by  moving  to  strike  the 
brief  from  the  files  or  dismiss  the  proceed- 
ing in  error.  And,  since  the  filing  ot  a  brief 
oat  of  time  is  not  jurisdictional,  bat  may 
be  waived,  and  the  brief  may  be  considered 
by  the  court  in  the  absence  of  a  proper 
objection,  the  defendant  In  error,  if  desir- 
ing to  insist  upon  the  right  conferred  by 
the  rules,  should  be  required  to  act  with- 
out unreasonable  delay,  or  be  understood  as 
waiving  the  objection  that  might  be  Inter- 
posed. A  contrary  application  of  tbe  rule,  by 
allowing  an  unlimited  time  to  raise  the  ob- 
jection, would  disregard  the  reason  for  re- 
quiring the  filing  and  serving  of  briefs  within 
a  specified  time,  and  would  permit  the  de- 
fendant In  error  to  postpone  the  time  for  fil- 
ing hlo  brief  Indefinitely.  We  need  not  here 
determine  what  In  all  cases  would  amonnt  to 
unreasonable  delay  In  moving  to  dismiss 
where  the  brief  of  a  plaintiff  in  error  has 
been  filed  out  of  time,  or  whether  a  delay 
would  be  unreasonable  if  beyond  the  time 
fixed  by  tbe  rules  for  filing  and  serving  the 
brief  of  defendant  in  error,  though  It  might 
perhaps  be  reasonably  held  that  the  objection 
ought  to  be  made  within  such  time.  But  we 
are  not  now  prepared  to  eo  construe  or  apply 
the  rule,  nor  Is  it  necessary  in  this  case ;  for 
more  than  ten  months  was  allowed  to  elapse 
between  the  time  of  filing  the  brief  here  ob- 
jected to  and  the  filing  of  the  motion  to  dis- 
miss, during  which  period  the  April  term 
of  the  court  was  held,  at  which  the  case 
might. have  been  beard,. but  for  the  seeming- 
ly necessary  delay  In  filing  the  bUl  of  excep- 
tions, and  the  present  October  term  was  con- 
vened with  the  case  standli^  upon  the  docket 
amttrently  ready  for  hearing,  without  any 
appearance  on  behalf  of  the  defendant  In  er- 
ror. A  delay  for  this  length  of  time  in  filing 
the  motion  must,  under  the  circumstances,  be 
beld  imreasonable  and  a  waiver  of  the  right 
to  have  the  cause  dismissed  on  the  ground 
stated.  The  motion  to  dismiss  will  be  denied. 
Prior  to  the  filing  of  the  motion  to  dismiss, 
and  during  the  present  term,  plaintiff  In  er- 
ror filed  a  motion  to  require  the  Attorney 
General  to  file  a  brief  if  desiring  to  'be  heard, 
an^,  as  this  is  a  criminal  case,  and  the  court 


is  satisfied  that  the  Attorney  General  acted 
only  In  good  foith  and  believing  that  he  was 
strictly  ^ttdn  his  rights  In  presenting  bis 
motion,  reasonable  time  will  be  granted  the 
defendant  In  error  to  file  and  serve  a  brief  an 
the  merits. 

BBABD  and  SOOTT,  JJ.,  cmaax. 


(M  Colo,  m) 
McBRIDB  T.  PEOPLB.    (Na  S341.) 

(Supreme  Court  of  Colorado.   Dec.  6,  1015.) 

1.  Criminal  Law  «=>327— Bubdek  or  Paoor. 

The  buHen  is  open  tbe  people  to  prove  the 
defendant  guilty  beyond  a  reasonable  doubt 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  {  720;  Dec.  Dig.  «fc»327.1 

2.  Cbiminal  Law  «=>860--ADiassiOR  or  Evi- 
DENos— Otheb  Transactions.. 

In  a  prosecution  for  obtaiDing  money  by 
false  pretenses,  where  the  conflicting  evidence 
made  a  case  of  the  proseeutiag  witnegs,  a  bank 
director  and  depositor,  against  the  defendant, 
the  bank's  president,  and  raised  a  close  ques- 
tion for  the  jury,  testlmohy  for  tbe  state  in  de- 
tail, concerning  anotlier  transaction  between  the 
parties  not  bearing  on  tbe  alleged  fraudulent 
transaction,  and  testimoDy  o(  the  state  bank 
commissioner  that  he  bad  told  defendant  that  be 
could  get  no  more  money  from  prosecuting  wit- 
ness if  he  could  help  It,  and  as  to  the  solvency 
of  the  bank  were  improperly  admitted. 

[Ed.  Note^For  other  cases,  see  Criminal 
Law,  Gent  Dig.  U  822-824;  Dec.  Dig.  «=» 


3.  Cbiuinai.  Law«s>1171— CoNDnororPaos* 

ECCTINO  ATTOBNET. 

In  view  of  the  admisrion  of  the  irrelevant 
testimony,  the  remarks  'of  the  prosecuting  at- 
torney in  the  presence  of  the  Jury,  while  elldt* 
iug  stich  testimony  from  the  son  of  the  prose* 
cuting  witness  upon  such  Irrelevant  matters  and 
defendant's  connection  therewith,  was  prejudi- 
cial to  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  312^-3127 ;  Dec.  Dig.  €=» 
1171.] 

4.  Cbiminal  Law  ^salllO— Appbal— Bill  of 
Exceptions— Misconduct  OF  Pbosecutob. 

Alleged  error  because  of  the  misconduct  of 
the  prosecuting  attorney  In  his  closing  argument 
could  not  be  considered,  where  neither  the  ar- 
gument nor  the  parts  complained  of  were  pre- 
served in  the  blQ  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2027-2930;  Dee.  Dig. 
1110.1 

6.  CttnnNAL  Law  <S==>719  —  Abouuent^  or 
Pbosecutob. 

In  a  prosecution  for  obtaining  ^11^0  by 
false  pretenses,  the  proiecnting  attorney  s  tirice 
repeated  statement  that  the  defendant  had  rob- 
bed prosecuting  witness,  an  old  man,  of  $.^5,000, 
where  the  evidence  did  not  show  that  such 
amount  was  in  controversy,  was  groimd  for  re- 
versal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CenL  Dig.  f -1660;  Dec.  Dig.  ^719.] 

Error  to  District  "Conrt,  City  and  County 
of  Denver ;  Chas.  C.  Butler,  Judge. 

W.  B.  McBrtde  was  convicted  of  obtaining 
money  &lse  pretenses,  and  be  brings  er- 
ror. Reversed. 


9=3For  otber  cues  se«  same  topic  and  KBY-NUUB&B  Ita  aU  KaT-Nubltwact  DlgMts  Uid  ladexM 
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Greeley  W.  WUtford,  Hubert  L.  Shattuck, 
E.  M.  Sabtn,  and  Warren  A.  Haggott,  all  of 
Denver,  for  plaintiff  in  error.  Fred  Farrar, 
Atty.  Gen.,  and  Wendell  Stephens  and  Ralph 
E.  C.  Kerwtn,  Aut  Attys.  Gen.,  for  the 
Peqple. 

SCOTT,  J.  Hie  information  In  this  case 
charged  the  plaintiff  In  error  in  three  counts. 
The  first  count  charged  the  defendant  with 
obtaining  the  sum  of  111,270  by  means  of 
false  pretense.  The  seccud  coont  charged  the 
obtaining  of  such  sum  by  means  of  a  confi- 
dence game,  and  the  third  count  charged  the 
larceny  of  the  amount.  Upon  motion  of  de- 
fendant, the  court  withdrew  the  second  and 
third  counts,  from  the  consideration  of  the 
jury*  The  first  count  of  the  Information,  up- 
on which  the  defendant  was  tried*  is  as  fol- 
lows: 

"Comes  now  John  A.  Bush,  district  attorney 
witbln  and  for  the  Second  judicial  district  in 
tbe  atattf  of  Colorsdo,  and  in  the  name  and  by 
the  authority  of  the  people  of  the  state  of  Colo- 
rado informs  the  court  and  gives  the  court  to 
understand  that  W.  B.  McBride,  on,  to  wit,  the 
22d  day  of  April,  in  the  year  of  our  Lord  1913, 
at  the  city  and, county  of  Denver,  in  the  state 
of  Colorado,  with  intent  to  cheat  and  defraud 
another,  to  wit,  Joseph  Cox,  did  then  and  there 
falsely  and  feloDiously  pretend  and  represent  to 
the  said  Joseph  Cox  that  one  A.  L.  Welsh  was 
then  and  there  die  owner  of  98  shares  of  the 
capital  stock,  of  the  Night  and  Day  Bank  of 
Denver,  In  tlie  state  of  Colorado,  a  corporation, 
of  the  value  of  Sll,270,  and  that  he,  the  said 
McBride,  bad  full  power  and  authority  from  the 
snid  A.  L.  Welsh  to  negotiate,  sell,  and  transfer 
and  dispose  of  ssid  98  shares  of  stock  as  he, 
the  said  McBride,  should  see  6t,  for  said  A.  L, 
Welsh,  for  the  said  sum  of  |ll,270;  and  tbe 
said  W.  B.  McBride  did  then  and  there  offer  to 
sen  and  transfer  and  deliver  said  stock,  so  de- 
scribed as  aforesaid,  to  the  said  Joseph  Cox  for 
tbe  said  sum  of  $11,270  as  aforesaid,  and  the  said 
Jusepfa  Cox,  then  and  there  believing  the  said 
false  and  felonious  pretenses  and  represents' 
tions  so  then  and  there  made  by  the  said  W.  B. 
McBride.  and  relying  thereon,  and  being  deceiv- 
ed thereby,  and  being  induced  thereby,  did  then 
and  therepurchsse  said  98  shares  of  stock  from 
the  Baid  W.  R,  McBride,  and  did  then  and  there 
pay  and  deliver  to  the  said  W.  B.  McBride  for 
said  98  shares  of  stock  tbe  sum  of  $11,270  of 
the  check,  draft,  and  bill  of  excbange  of  the 
said  Joseph  Cox.  of  the  personal  property  of 
the  said  Joseph  Cox,  and  the  said  W.  R.  Mc- 
Bride did  then  and  there  feloniously,  fraudulent- 
ly, designedly,  and  knowingly,  by  means  of  the 
said  false  and  feloaions  pretenses  and  represen- 
tations aforesaid,  obtain  from  the  said  Joseph 
Cox,  the  said  check,  draft  and  bill  of  exchange 
of  tbe  said  Joseph  Cox  of  the  value  of  $11,270, 
of  tbe  personal  property  of  tbe  said  Joseph 
Cox,  with  intent  to  cheat  and  defraud  the  said 
Joseph  Coz,  whereas  in  troth  and  in  fact  the 
said  A.  h.  Welsh  was  not  then  and  there,  or 
at  any  other  time,  tbe  owner  of  98  shares  of 
the  capital  stock  of  the  Night  and  Day  Bank  of 
Denver,  in  the  stste  of  Colorado,  a  corporation, 
of  tbe  value  of  $11,270,  or. any  other  sum,  or 
any  other  number  of  shares  of  said  Night  and 
Day  Rank,  or  any  shares  whatever  of  said  Night 
and  Day  Bank,  at  said  time  or  at  any  other 
time,  as  he,  tbe  ssid  W.  R.  McBride,  weU  knew. 
That  the  said  McBride  did  not  have  on,  to  wit, 
the  22d  day  of  April,  1918,  or  at  any  other 
time,  power  and  authority  from  the  said  A.  L. 
Welsh,  or  any  other  person,  to  negotiate,  sell. 
tnuiaCu;  inSont,  ineamber,  or  dispose  «  said 


08  shares  of  stock,  or  any  part  there<^  as  be 
should  see  fit,  for  the  said  A.  L.  Welsh,  or  sny 
□umber  of  said  shares,  for  and  io  consideratioo 
of  the  sum  of  $11,270,  or  in  any  other  sum  or 
in  any  manner  whatsoever,  as  he,  tbe  said  W. 
R.  McBride,  at  all  times  tbeo  and  there  we& 
knew,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  tfas 
peace  and  dignity  of  the  people  of  the  state  «C 
Colorado." 

Hie  defendant  was  convicted,  and  brlnp 
the  case  here  for  review. 

There  are  many  assignments  of  error,  bot 
we  find  it  necessary  to  ccmslder  only  the 
admission  of  incompetent  and  prejudicial 
testimony  and  the  misconduct  of  tbe  district 
attorney. 

The  defendant  was,  at  the  time  of  the 
transaction,  tbe  president  and  in  control  of 
the  Night  and  Day  Bank,  a  state  banking 
corporation,  doing  business  in  the  city  of 
Denver.  The  prosecuting  witness  was  a  de- 
positor and  stockholder  In  said  bank. 

The  prosecuting  witness.  Cox,  testifies  that 
on  or  about  the  22d  day  of  April,  1913,  the 
defendant  represented  to  him  that  there 
was  a  man  living  either  in  Oklahcmia  or  Tex- 
as by  the  name  of  A.  L.  Welsh,  who  was 
the  owner  of  98  shares  of  the  capital  stock 
of  tbe  Night  and  Day  Bank,  which  be  want- 
ed to  sell,  and  had  asked  tbe  defendant  to 
find  a  purchaser  for  bim.  at  the  price  of 
$115  per  share ;  that  defendant  represented 
the  stock  to  be  worth  the  price  asked,  and 
Induced  him,  Cox,  to  agree  to  purchase  the 
same ;  that  he  thereupon  gave  bis  check  up- 
on the  Night  and  Day  Bank  for  tbe  amount 
of  the  purchase.  The  check  cashed  was 
drawn  to  A.  L.  Welsh,  and  delivered  to  the 
defendant,  who  indorsed  the  name  of  Welsh 
upon  the  back  of  it,  and  with  bis  own  name 
thereunder,  and  placed  the  amount  to  his 
own  credit  in  the  bank. 

It  Is  agreed  that  there  was  do  such  person 
as  Welsh,  who  was  at  the  time,  or  at  any 
other  time,  the  owner  of  stodt  in  the  Night 
and  Day  Bank. 

The  defendant  testifies  as  to  the  transac- 
tion that  he  and  Boy  Cox,  a  son  of  tbe  prose- 
cuting witness,  had,  on  the  Sth  day  of  April, 
1913,  Jointly  contracted  to  purchase  a  contn^ 
of  a  bank  at  Yampa^  Colo.,  and  for  whidi 
they  had  agreed  to  pay  tbe  sum  of  $14,760; 
that  this  agreement  was  with  the  advice  and 
consent  of  Joseph  Cox,  who  had  agreed  to 
pay  one-half  thereof  tot  bis  son,  and  to  loan 
to  the  defendant  the  money  with  which  to 
pay  for  his  half  Interest.  This  transaction 
was  closed  on  the  2l8t  or  22d  day  of  April, 
and  the  total  of  $14,700  placed  to  the  credit 
of  the  Tampa  bank,  with  the  Mgbt  and  Day 
Bank.  This  sum,  either  at  that  time  or  at 
different  times  prior,  was  charged  against 
the  accoont  of  Joeepb  Cox.  Tbe  defendant 
says  that  on  tlie  said  22d  day  of  April,  be 
bad  porcbased  a  control  of  a  bank  at  little- 
ton,  Colo.,  and  that  he  told  Cox  of  this;  and, 
also,  that  be  did  not  have  snfflctent  fonds 
with  which  to  make  bis  foil  payment  for  the 
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Uttletoi  bank  fltocfc.  and  tbat  It  would  r»> 
quire  $11,000  to  cover  the  sum  needed  to 
ccmplete  bis  Littleton  parcbase,  and  to  pay 
for  bis  share  of  the  Yampa  purchase ;  tbat 
he  asked  Cox  for  a  loan  of  this  amount; 
tbat  Cox  said  be  did  not  have  enough  money 
to  his  credit  to  make  a  loan  of  that  amount, 
and  also  to  make  another  loan  of  ^500 
^rtilcb  he  bad  promised,  but  finally  said  be 
would  cash  a  note  of  95,000  and.  stlU  later, 
said  that  be  would  borrow  the  95.000  from 
another  bank  In  the  city.  That  defendant 
said  to  him  tbat  the  Nlgbt  and  Day  Bank 
would  loan  Gox  the  95,000,  wherenptm  Cox 
executed  his  note  to  the  bank  In  that  sum, 
whldi  was  at  once  placed  to  bis  credit,  and 
be  thereupon  Issu^  tiie  dieck  iSor  911.270 
involTed  In  this  proceeding.  The  defend- 
ant testifies  that  during  the  omTersatlott  he 
said  to  Oox  tbat  he  had  98  shares  of  bis  stock 
In  the  mgbt  and  Day  Bank  jUsdseA  with  a 
Kansas  CUy  bank,  and  proposed  tbat  the 
sum  to  be  thus  loaiied  by  Gox  to  htm  Should 
be  paid  in  these  shares  at  the  prtce  of  9115 
per  share,  as  soon  as  he  could  get  the  stock 
released,  to  wbldi  Cox  finally  i^reed,  and 
with  tills  understanding  the  advance  was 
made,  to  an  amount  equaling  the  value  of  the 
Btock  at  the  price  ot  9116  per  share.  '  He 
says,  further,  that  be  gave  Gox  at  the  time 
bis  promissory  note  tor  this  amount.  This, 
Cox  denies.  TbB  defendant  further  testifies 
that  a  check  tor  this  sum,  drawn  directly  to 
defendant,  was  first  signed  by  Cox,  bat  tbat 
later  defendant  thought  tbat  it  would  look 
bad  on  the  books  of  the  bank  for  him  to  have 
made  Gox  a  loan  of  95,000  ttom  the  bank, 
and  bave  Oox  then  make  the  larger  loan  to 
defendant,  and  that,  after  talking  this  phase 
of  it  over  with  Oox,  It  wfis  agreed  between 
tbem  that  the  first  check  should  be  destroyed 
and  another  check  should  be  written  as  it 
Anally  was.  The  giving  of  this  first  check  Is 
also  denied  by  Oox.  Defendant  says  that 
he  did  not  mention  the  name  of  Welsh  as 
being  the  owner  of  any  bank  stock,  or  at  all, 
and  that  he  simply  wrote  the  name  of  Welsh 
in  the  check  as  he  would  have  written  any 
other  name  to  accomplish  the  purpose  they 
bad  In  mind,  viz.,  to  avoid  the  appearance 
of  his,  the  defendant,  indirectly  borrowing 
from  the  bank. 

The  gist  of  the  ott&OBe  charged  was  fraud 
upon  Cox  in  inducing  him  to  part  with  his 
mtmey  upon  the  representation  by  the  de- 
fendant that  he  was  selling  to  Cox  bank 
stock,  the  property  of  Welsh.  If  Cox's  tes- 
timony as  to  this  transaction  is  true,  the 
defendant  was  guilty.  If  the  defendant's  tes- 
timony was  true,  Cox  was  not  deceived,  and 
tbe  defendant  was  not  guilty. 

[1-1]  There  is  substantially  nothing  in  the 
record  to  corroborate,  either  the  prosecuting 
witness  or  the  defendant,  upon  the  question 
of  the  allied  fraudulent  represratatlona 
It  Is  a  case  of  one  witness  against  the  other. 
"Wbile  this  was  a  matter  for  the  Jury,  yet 
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In  a  case  where  the  burden  was  upon  tiie 
peoide  to  prove  the  defendant  guilty  beyond 
a  reasonable  doubt,  it  raised  so  close  a  ques- 
tion for  the  Jury  as  to  not  penult  unfairness 
in  the  admission  of  incompetent  testimony, 
or  in  the  ndsconduct  of  the  district  attorney, 
or  errors  of  law  upon  the  part  of  the  court, 
evoi  in  ali^t  iegree.  For  who  can  say  that 
an  error  in  either  particnlar,  howevor  slight 
may  not  have  Influenced  the  Jury  against  the 
defendant  in  so  eloae  a  cas& 

Wtmtever  we  may  say  ot  the  conduct  of 
the  defendant  as  cadiler  of  the  bank.  In  hav- 
ing a  che<^  dcawn  to  a  Strang^'  and  In  In- 
doxsing  tbat  stranger's  name  thonon,  follow- 
ed by  bis  own,  the  only  question  hen  Is, 
Was  the  prosecuting  witness  decdved  and 
denuded  in  the  transaction?  That  Cox 
agreed  to,  and  did.  advance  to  tbe  defraidant 
97,380  with  which  to  make  paymoit  tor  his 
share  in  tbe  Tampa  bank,  and  that  tbe  de- 
fendant was  thus  Indebted  to  Gox  in  this 
Amount  at  the  time  the  alleged  franduloit 
check  was  signed,  and  whltih  sum  It  covwed, 
is  quite  strongly  cMTobmated.  That  Gok 
desired  bis  son  to  enter  the  banking  business 
and  approved  the  purdiase  of  tbe  bank  con- 
tni  at  Tampa ;  tbat  the'  scm  drew  a  idieck 
while  at  Tampa,  signing  bis  father's  name, 
and  for  the  full  amount  ot  the  purchase,  and 
delivered  it  to  the  seller  of  the  stock,  thoue^ 
the  checft  was  not  finally  used;  and  that 
this  action  was  made  known  to  the  prosecut- 
ing witness  who  approved  It — Is  a  circum- 
stance. That  Cox  drew  and  delivered  to  the 
defendant  his  check  for  $7,380  on  the  18th 
day  of  April,  Just  before  the  Yampa  deal 
was  closed,  payable  to  the  order  of  defend- 
ant, is  evidenced  by  the  check  Itself  Is  an- 
other circumstance.  While  this  check  was 
not  used,  but  a  credit  slip  by  d^efendant  in 
the  precise  amount  was  used,  as  appears 
from  tbe  record,  yet  the  circumstance  re- 
mains. As  soon  as  the  Tampa  deal  was  clos- 
ed, Roy  Cox  became  cashier  of  that  bank, 
and  so  remained  until  some  time  In  October, 
when  the  shares  purchased  by  McBrlde  and 
himself  were  sold.  And  during  that  period, 
or  until  tbe  bank  commissioner  ordered  oth- 
erwise, the  Denver  account  of  the  Tampa 
bank  was  kept  with  the  Nlgbt  and  Day  Bank. 
Again,  on  the  Slst  day  of  October,  1913,  or 
more  than  six  months  after  the  alleged 
fraudulent  transaction,  the  prosecuting  wit- 
ness loaned  the  defendant  the  sum  of  $16,- 
830  on  his  personal  note,  which  is  In  evi- 
dence, and,  in  order  to  be  able  to  do  this, 
cashed  a  note  payable  to  him  by  the  Colo- 
rado Fuel  &  Iron  Company,  before  its  matu- 
rity. Further,  while  defendant  asked  to  bor- 
row only  916,000,  yet  Cox  turned  over  to 
him  tbe  oitire  proceeds  of  his  note,  916,830, 
and  took  defendant's  promissory  note  there- 
for. Cox  says  tbat  the  defendant  asked  him 
for  the  loan  of  the  money  In  order  to  be  In 
poidttMi  to  seil  the  Nl^t  and  Day  Bank,  and 
that  he  Mdy  wanted  the  money  for  a  few 
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day&  Th«  bank  was  sold  on  the  4tb  day  oi 
November,  or  four  days  after,  and  Its  aol- 
vency  I3  not  qnestloned.  Furtber,  it  Is  not  de- 
nied that  a  list  of  tbe  stockbolders  of  the 
Nigbt  and  Day  Bank  was  posted  in  the  bank, 
nor  that  defendant  gave  Cox  pers<Kially  a 
list  of  tbe  stockbolders  before  the  alleged 
fraudulent  transaction,  and  the  people  dear- 
ly proved  that  Welsh  never  was  or  aiqpeared 
to  be  a  stockholder  In  the  conc«iL  Again, 
the  prosecuting  witness  testified  that  he  re- 
ceived his  bank  statements  and  canceled 
diecks  not  lBt»-  than  tbe  4th  day  each 
month,  and  that  he  received  the  chedk  involv- 
ed here.  In  due  gouib&  He  thus  had  this 
check  In  his  pcssesstcm  nearly  idx  months 
before  he  loaned  the  defendant  the  916,800. 
The  query  naturally  arises*  If  he  did  not 
receive  the  stock  he  alleles  he  pnrdiased, 
and  If  he  did  not  know  how  the  tbeck  was 
drawn  ftnd  tadozsed  at  the  time,  why,  In  all 
the  long  period  that  be  held  the  paid  and 
canceled  dieck*  did  he  not  examine  It,  and 
team  the  &ct  of  what  he  now  dalms  was 
a  fraud  npon  liim?  Outside  of  his  own  oral 
testimtmy,  this  (Aedc  was  the  only  legiti- 
mate incriminating  evidence  against  the  de- 
fendant, and  Cox  had  the  check,  with  Its  In- 
dorsements, In  his  possession  not  more  than 
12  days  after  it  was  written.  All  these  dr- 
camstanc»,  together  with  the  faulty  memory 
of  Cox,  clearly  apparent  In  his  testimony, 
are  sufllclent  to  raise  a  question  in  fair 
minds  as  to  the  reliability  of  hla  statements, 
when  wholly  uncorixiborated. 

It  appears  that  the  defendant  was  an  own- 
er of  stock  In  an  Oklahoma  bank,  and  of  tbe 
control  of  the  Night  and  Day  Bank,  of  the 
Oak  Creek  bank,  and  later,  of  the  Yampa 
and  Littleton  banks.  The  testimony  as 
regards  all  these,  indicates  an  absence  of 
conservatism,  if  not  a  tendency  toward 
chance  and  speculation,  upon  the  part  of  tbe 
defendant,  and  it  is  the  admission  of  such 
testimony  that  forms  the  basis  of  unfairness 
upon  this  trial.  Such  testimony  is  very  like- 
ly to  prejudice  a  jury  against  one  charged 
with  tbe  specific  offense  In  this  case,  and 
he  is  entitled  to  be  duly  safeguarded  there- 
from, when  such  testimony  is  not  properly 
applicable.  This  applies  especially  to  testi- 
mony concerning  tbe  purchase  and  sale  of 
the  bank  at  Tampa.  This  was  gone  into  In 
minute  detail  and  at  great  length,  without 
even  remote  bearing  upon  the  alleged  fraud- 
ulent transaction.  This  Is  illustrated  by  the 
testimony  of  Roy  Cox  on  direct  examination 
by  the  district  attorney,  extracts  from  which 
are  as  follows: 

"Q.  You  went  Into  a  bank  in  Tampa,  didn't 
iou!  A.  Yes.  sir ;  I  ciid.  Q.  Where  was  that, 
Tampa,  Colo.?  A.  Tampa,  Colo.  Q.  Kindly 
explain  to  the  jury  that  transaction?  A.  Why 
MoBride  and  I  left  here;  I  forget  just  what 
date  it  was,  and  went  up  there,  and  we  looked 
the  bank  over  and  so  IVIcBride  says  to  roe,  he 
says,  *Tou  make  out  tbe  full  amount  of  the 
check— my  check  is  not  here— and,  I  will  fix  It 
up  with  yon  when  we  get  back  down  In  Denver,* 
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and  I  gave  him  foorteen  thousand  and  some  odd 
hundr«]  dollars,  I  forget  just  what  it  was.  Q. 
How  much  were  yon  to  purchase  that  bank  for! 
A.  $180  a  share.  Q.  How  many  shares  were 
there?  A.  Eighty-two.  Q.  Eighty-two  shares 
at  $180  a  share?  A.  Tea,  sir.  Q.  How  much 
were  you  to  put  up?  A.  I  was  to  put  up  halt 
Q.  Do  you  know  how  much  half  was?  A.  $7,- 
380,  I  think  it  is.  Q.  How  much  was  Ur.  Mc- 
Bride  to  put  up?  A.  Tbe  same  amount.  Q. 
And  what  did  he  say  to  you  as  to  the  amount 
to  put  np?  A.  What  did  he  say?  Q.  Wbat 
was  the  conversation  with  reference  to  bow  you 
should  pay  for  that  bank?  A.  McBride  says, 
'Now,  Roy,  you  pay  it  for  a  while,  finish  it  op 
in  one  transaction,  instead  of  me  giving  baU 
and  you  giving  half  for  it;  we  will  just  finish 
it  up  in  one  check.'  Q.  Wbat  do  you  mean  by 
'finish  it  upr  A.  Make  It  one  check.  Q.  Who 
was  to  give  that  check?  A.  I  was.  It  was  not 
a  check,  it  was  a  draft,  or  something.  Q.  J  show 
you  a  paper  marked  'Exhibit  D* ;  state  wheth- 
er or  not  you  ever  saw  that  exhibit  before.  A. 
Tes,  sir;  I  did.  Q.  Is  that  your  signature?  A. 
Tea,  sir :  that  is.  Q.  Who  filled  hi  the  amount, 
$14,760?  A.  Why,  McBride.  Q.  What  was 
done  with  this  draft?  A.  Handed  over  to  Char 
lie  intone.  Q.  Who  is  Charlie  Stone?  A.  He 
was  the  former  /lashier  add  owner  of  that  Tam- 
pa bank.  Q.  Now  wbat  was  tbe  conversation 
with  Mr.  McBride  as  to  how  he  would  pay  for 
the  share  that  he  should  pay  for?  A.  As  soon 
as  he  got  to  Denver  he  was  to  deposit  to  my  fa- 
ther's credit  Q.  This  $7380?  A.  Tea,  sir. 
And  this  draft  was  dated  *4/5/1913r  A. 
at  is  about  it  Q.  That  is  the  day  that  yon 
purchased  that  bank?  A.  I  wouldn't  say — if 
that  is  the  same  thing,  it  is  the  same  date ;  that 
was  the  date  I  purchased,  Mr.  McBride  and  I 
purchased  the  bank.  Q.  'Joseph  Cor,  per  Boy 
Cox?*    A.  I  wrote  that  myselt" 

Again,  having  reference  to  the  $14,760  so 
executed  by  Cox  at  Tampa,  tbe  district  at* 
tomey  offered  the  following  testimony: 

"Q.  Do  yon  know  wfaose  signature  that  is  on 
the  back?  A.  Yes.  sir;  that  Is  Charlie  Stone's 
signature.  Q.  And  on  the  back  of  Exhibit  D 
is  •Chas.  Stone.'  Also:  'Pay  to  the  order  of 
the  Denver  National  Bank,  Denver,  Colorada 
All  prior  indorsements  guaranteed.  The  Bank 
of  Tampa,  Tampa,  Colorado,  82-194.  C.  S. 
Stone,  Cashier'— and  In  red  ink  on  the  face  of 
Exhibit  D:  '  This  is  to  certify  that  the  amount 
is  in  the  Night  and  Day  Bank  to  meet  this 
check,  W.  R,  McBride,  President*  At  tbe  time 
you  state  that  check  was  given  in  payment  fOr 
the  banit  did  Mr.  McBride  return  to  I>enver? 
A.  We  did,  both  of  us.  Q.  And  it  was  at  that 
time,  after  the  return,  that  be  was  to  credit 
$7,380  to  your  father's  account?  A.  He  was ; 
yes,  sir.  Q.  Did  you  afterwards,  Mr.  Cox,  sell 
that  bank? 

"Mr.  Sabin:   I  object  to  that  as  immaterial, 

whether  be  did  or  not 
"Tbe  Court:   I  don*t  quite  nnderstand  bow 

that  is  relevant 

"Mr.  Mahoney:  It  Is  relevant  to  this  extent: 
They  went  into  the  Tampa  transaction,  and  I 
want  to  show  that  they  sold  tbe  bank — this  boy 
sold  it— and  $7,000  was  returned  to  him  and  $7.- 
000  to  McBride  showing  that  McBride  was  to 
put  up  half  of  the  money,  and  that  be  did.  Id 
compUance  with  that  deposit  that  he  made  to 
pnt  up  half  the  money,  that  thereafter  they 
sold  it,  half  to  go  to  Cox  aod  half  to  McBride. 
and  that  Roy  Cox  gave  the  $7,000  and  that  be 
received  McBride's  note  for  it  and  that  Mc- 
Bride took  the  $7,000  and  used  it,  going  to  sbow 
that  he  was  to  pay  half  and  Cox  was  to  pay 
half. 

"The  Court:  I  think  you  may  go  into  It  to 
this  extent:  Ask  bim  If  he  sold  tbe  bank  and 
how  he  divided  the  money,  without  going  into 
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details.    Q.  The  bank  was  »Id,  was  it?  A. 

Yes,  air.    Q.  How  much  was  It  sold  for? 

"Mr.  Sabin:    I  object  to  that 

"The  Court:  Objection  sustained.  Tou  may 
aak  him  how  It  was  divided.  Q.  How  was  the 
purchase  money  divided?  A.  McBride  took 
half  and  I  took  half,  and  Mr.  Stone  wrote  out 
checks  on  different  banks,  and  I  signed  my  sig- 
oature  to  these  checks ;  ^hat  I  mean  is,  in- 
dorsement, and  McBride  told  me  when  Che  mon- 
ey returned— I  saw  McBride  write  oat  a  check 
and  place  it  half  to  my  crediL  Q.  How  much 
waa  half?  A.  We  sold  out  fo^ 

"Mr.  Sabin:   I  object  to  that 

"The  Court:    Objection  sustained. 

"Mr.  Mahoney:  I  think  it  is  clearly  proper  to 
show  to  the  jury  the  entire  transaction. 

"The  Court:   Z  cannot  see  how  it  is  materlaL 

"Mr.  MahoDcy:  To  show  how  much  half  was, 
how  much  this  boy  got  and  how  much  McBride 
got,  that  he  paid  this  check  of  tl4,760,  and  that 
he  save  the  whole  check.  In  compliance  with 
McBride's  statemeiit,  and  McBride  waa  to  cred- 
it to  his  father's  account  half  of  this,  going  to 
show  that  McBride  got  half  of  it 

"The  Court:   He  has  stated  he  got  half. 

"Mr.  Mahoney:  Yea;  but  be  didn't  state  the 
fall  amount  that  It  was  sold  for."  ' 

The  check  referred  to  was,  in  fact,  never 
paid,  and  did  not  constltnte  a  part  even  of 
the  Yampa  transaction  as  finally  consnm- 
mated.  All  this  testimony  had  no  relation 
whatever  to  the  transaction  with  which  the 
defendant  was  charged,  and,  together  with 
the  statements  made  at  the  time,  by  the  dis- 
trict attorney,  in  the  presence  of  the  ixtrj, 
was  clearly  prejudicial  to  the  defendant. 

The  bank  commissioner  was  permitted  to 
testify: 

"Q.  Now,  you  stated  that  yon  told  Mr.  Mc- 
Bride that  he  could  not  get  any  more  money 
from  Mr.  Cox  if  you  could  help, it?  A.  Yes, 
air.  Q.  What  brought  up  that  conversation? 
A.  In  the  office  of  the  department  a  matter  was 
coming  up  with  reference  to  the  Night  and  Day 
Bonk,  with  reference  to  the  settlement  of  a 
claim  made  by  a  Chicago  bank  against  that 
bank,  and  I  called  Mr.  lUcBride  up  with  refer- 
ence to  that,  to  tell  him  about  that,  that  they 
were  demanding  a  settlement  of  this  claim, 
and  In  some  way  he  made  some  statement  that  I 
do  not  clearly  recall^  and  I  said  to  him,  'I  do 
not  think  that  I  will  permit  you  to  get  any 
money  from  Mr.  Cox,  if  I  can  help  it,'  and  he 
fired  back  some  response,  and  later  came  ap  to 
the  office,  where  I  repeated  the  remark.  Q. 
Now,  at  the  time  that  you  made  the  examination 
of  this  bank,  was  Mr.  McBride  the  owner  of 
300  shares  of  stock?  A.  Mr.  McBride  was  the 
owner,  or  controlled,  approximately  360  shares 
of  stock  of  the  bank,  on  October  7tb.  Q.  And 
where  was  that  stock? 

"Mr.  Sabin:  I  object  to  that  as  Immaterial, 
and  not  proper  redirect  examination. 

"The  Court:    Objection  sustained. 

"Mr.  Mahoney:  !  want  to  show.  If  the  coart 
please,  that  this  stock  was  hypothecated;  It 
was  not  in  his  possession. 

**Mr.  Sabin:    I  object  to  that  statement 

"The  Court:  There  was  nothing  gone  into 
on  that  on  direct  examination. 

"Mr.  Mahoney:  I  ask  leave  to  go  into  it  now. 

"The  Court:    If  he  knows,  he  may  answer. 

"Mr.  Sabin:  Save  an  exception.  Q.  Did  you 
nutke  an  examination  of  the  books  of  the  bank? 
A.  Tes,  sir.  Q.  Do  yon  know  whether  or  not 
the  shares  of  stock  that  Mr.  McBride  did  hold 
were  under  bis  control,  or  whether  or  not  they 
were  pledged  or  hypothecated,  or  were  held 
with  other  banks?  A.  My  recollection  is  that, 
with  the  exception  oi  three  shares  that  Mr.  Mc- 
Bride held  free,  all  ot  the  remainder  were  pledg- 
ed,"   .      .  . 
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This  testimony  could  clearly  have  no  other 
piiri:>ose  than  to  prejudice  the  defendant  in 
the  eyes  of  the  Jury.  The  offense  charged 
was  as  against  the  defendant  in  a  persona) 
transaction.  It  could  not,  and  did  not,  in- 
volve the  solvency  of  the  Nl^t  and  Day 
Bank,  nor  transactions  with  other  banks.  In- 
deed, the  record  does  not  justify  even  an  In- 
ference that  either  that  bank,  or  any  other 
bank  with  which  the  defendant  was  connect- 
ed, waa  then  pr  at  any  subsequent  time,  in- 
solvent 

[4]  Error  Is  urged  because  of  the  miscon- 
duct of  the  district  attorney  in  the  matter 
of  prejudicial  statements  in  his  closing  ar- 
gument, but  neither  the  argument  nor  the 
parta  thereof  complained  of  are  preserved  in 
the  bill  of  exceptions,  and  under  the  rule  of 
this  court  may  not  be  considered. 

[S]  But  the  following  does  appear  In  the 
bill  of  exceptions  as  occurring  at  the  time 
of  the  argument  by  the  district  attorney: 

"Mr.  Sabio:  I  want  the  record  to  show  an 
exception  to  the  remarks  of  the  district  attorney 
that  the  defendant  had  robbed  the  old  man  of 
$35,000.  He  has  made  that  statement  twice 
and  I  want  the  record  to  show  an  exception. 

"The  Court:  Hie  district  attorney  is  a  quasi 
judicial  officer.  He  is  supposed  to  take  care  of 
the  defendant's  rights,  as  well  as  the  people's 
rights.  He  has  to  argue  the  case  to  the  jury 
and  explain  the  reasons  why  he  believes  a  ver- 
dict should  or  should  not  be  rendered,  but  he 
should  not  give  testimony  himself  and  should 
not  make  the  assertion  that  the  man  is  guilty, 
or  use  language  of  that  sort" 

It  can  readily  be  seen  how  the  prosecuting 
attorney  reached  the  stated  sum  of  $35,000. 
The  check  Involved  was  for  $11,270,  the  loan 
by  Boy  Cox  In  October,  $7,000,  and  the  loan 
by  Joseph  Cox  on  October  31st  for  $16,800, 
making  a  total  of  $35,070.  The  testimony  of 
the  people  shows  the  two  last-named  sums 
to  have  been  loaned  to  defendant  upon  his 
promissory  notes,  without  any  misrepresen- 
tation whatsoever,  and  therefore  to  have 
been  legitimate  transactions.  This  state- 
ment by  the  assistant  district  attorney,  when 
considered  with  the  prejudicial  testimony 
and  prejudicial  statements  of  the  assistant 
district  attorney  heretofore  set  out,  and  oth- 
ers not  herein  detailed,  was  reprehensible, 
and  we  cannot  say  that  It  did  not  tend  to 
greatly  prejudice  the  defendant  in  the  minds 
of  the  jury.  It  will  be  seen  that  the  court 
did  not  cause  the  remarks  to  be  withdrawn- 
from  consideration  by  the  jury,  nor  rebuke 
the  assistant  district  attorney,  which  would 
ap[>ear  to  have  been  its  plain  duty.  Time 
and  again  this  court  has  cautioned  and  crit- 
icized such  inexcusable  conduct  upon  the 
part  of  district  attorneys,  and  stlU  they  con- 
tinue to  offend  every  sense  of  propriety,  to 
disregard  their  sworn  duty  in  that  respect, 
as  repeatedly  defined  by  this  court,  and  to 
frequently  cause  reversals  of  judgmenta  by 
reason  of  such  conduct  It  would  seem  that 
if  a  district  attorney  feels  that  he  cannot 
secure  the  conviction  of  one  charged  with 
crime  upon  fairly  ccwapetent  testimony,  and* 
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without  gross  denial  of  tbe  defendant's  con- 
stitutlonal  right  of  a  fair  trial,  he  should 
dismiss  the  case,  or  resign  his  office.  It  Is 
true  that  In  some  cases  where  the  court  has 
believed  that  no  different  result  was  likely 
because  of  the  clear  testimony  Jasti^ing  a 
conviction,  It  has  been  held  that  the  mis- 
conduct complained  of  was  not  sufficiently 
prejudicial  to  Justify  a  reversaL  But  In 
this  case,  where  the  testimony  was  quite 
evenly  balanced,  and  where  the  result  must 
necessarily  be  largely  dependent  upon  the 
credit  given  by  the  jury  to  the  respective 
witnesses,  the  misconduct  of  the  prosecuting 
attorney  was  plainly  preJndlciaL  We  feel 
that  it  Ijecomes  our  daty  In  this  case  to  re- 
peat with  emphasis  certain  expressions  of 
this  court,  which  we  regard  as  entirely  ai>- 
plicable  here,  as  follows: 

"The  most  impartial  minds  and  the  most  hon- 
est men  find  It  difficult  to  decide  correctly  and 
fairly  the  complicated  questions  of  fact  that  are 

submitted  for  their  determination  in  a  lawsuit, 
without  having  thrown  into  the  balaoce  that 
which  naturally  appeals  to  passion  and  preju- 
dice.  When  such  roreign  InSuencea  are  brought 
to  bear  upon  either  trained  or  untrained  minds, 
it  is  difficult  to  tell  just  what  effect  they  have. 
Whatever  be  the  merits  of  bis  cause^  every  man 
ia  entitled  to  a  fair  and  impartial  trial  In  courts 
of  justice,  aecordlDg  to  the  established  rule  of 
judicial  procedure."  Grant  t.  Varney,  21  Colo. 
339,  40  Pac  775. 

"The  action  of  the  prosecuting  officer,  as 
above  set  fortb  in  the  record,  constitutes  gross 
misconduct  on  his  part,  and  a  total  disregard 
of  the  le^  rights  of  the  prisoner.  It  mani- 
fests a  disposition  to  ignore  the  plainest  prin- 
ciples of  law  in  relation  to  the  trial  of  criminal 
offenses,  and  exhibits  contempt  for  the  author* 
ity  and  dignity  of  the  court,  of  which  be  was 
tben  an  officer.  Such  statements,  coming  from 
the  acting  district  attorney,  at  the  time  and 
in  the  manner  made,  must  have  been  highly 
prejudicial  to  tbe  cause  of  the  defendant.  Tbey 
were  not  only  made  by  an  officer  of  the  court, 
but  the/  were  made  in  the  dosing  or  last  speech 
to  the  jury,  when  there  was  no  opportunity  for 
defendant's  counsel  to  criticize  or  answer  them. 
No  such  facts  bad  been  received  in  evidence,  and 
they  were  not  only  wholly  outside  the  evidence, 
but  totally  irrelevant  to  the  subject-matter  of 
the  trial.  The  officer  could  have  had  but  one 
motive  in  view  in  the  course  pursued  by  him, 
viz.,  to  prejudice  the  jury  against  the  prisoner 
by  chargiog  her  with  the  commission  of  graver 
crimes  than  the  offense  for  which  she  was  being 
tried.  Failing  to  get  before  the  jury  such  Ir- 
relevant testimony,  he  determined,  if  possible, 
to  poison  the  minds  of  tbe  jury  against  the  pria* 
oner  by  openly  charging  her,  npon  his  own  au- 
thority, with  the  murder  of  the  two  persons 
named.  In  bo  doing  he  defied  the  authority  of 
the  court,  violated  the  law,  and  abused  his  priv- 
ilege as  a  public  prosecutor.  The  law  of  the 
land  guarantees  to  every  one  accused  of  crime, 
whether  of  high  or  low  degree,  whether  rich  or 
poor,  a  fair  and  impartial  trial.  Certainly  it 
cannot  be  said,  in  view  of  the  facts  and  dr- 
cumstances  above  set  out,  that  the  defendant  in 
this  case  received  a  fair  and  impartial  trial, 
within  the  letter  and  spirit  of  the  Constitution 
and  tbe  laws  of  this  state."  Smith  v.  People, 
8  Colo.  459,  8  Pac.  922. 

"This  remark  was  highly  Improper.' and  ought 
not  to  have  been  made;  and,  while  defendant's 
counsel  vigorously  protested,  tbe  court  merely 
replied  tliat  he  thought  this  testimony  sbould 
not  be  permitted  in  a  case  of  this  diaractur,  and 


sustained  tba  objection.  He  shonld  hare  acoom' 

Eanied  this  with  a  strong  rebuke  to  counsel,  and 
ave  cautioned  tbe  jury  against  being  influenced 
by  such  improper  statements  and  such  method 
of  interrogation.  Those  familiar  with  jury 
trials  know  that  sndi  statements  made  by  coun- 
sel representing  the  people  are  hurtful  to  a 
defendant'  Tbe  trial  judge  should  not  contest 
himself  merely  with-  rejecting  the  offer  of  sudi 
testimony.  He  Is  something  more  than  a  mere 
presiding  officer.  It  is  bis  duty  to  maintain  the 
dimity  of  the  court  and  to  protect  witnesses  and 
litigants  from  abuse  of  counsel,  and  when,  as 
in  tuis  instance,  a  defendant's  legal  rigbts  are 
so  flagrantly  outraged,  the  judge  snonld  prompt- 
ly Interfere,  and  by  appropriate  caution  seek  to 
remove  from  the  minds  of  the  jury  the  im^TO^ 
able  impreadon  which  such  condoct  must  pro- 
dnre."  Mewby  T.  People,  28  Cola  22,  62  PU; 
1037. 

"It  would  be  difficult  to  conceive  of  a  more 
flagrant  injustice  to  a  prisoner  than  this.  The 
court  should  have  severely  reprlmsnded  the  dis- 
trict attorney  for  this  outburst,  and  should  hsve 
set  aside  the  verdict,  because  such  conduct  not 
only  must  have  Influenced,  bat  as  we  think  ia 
this  case  did  unduly  influence,  the  jury  in  tbdr 
finding.  It  is  the  duty  of  a  trial  court  always 
to  maintsin  the  dignity  and  uphold  the  aathor- 
ity  of  the  court,  and  by  reason  of  Its  failure  to 
do  so  in  this  case,  the  prisoner  upon  trial  was 
certainly  prejudiced."  Herren  t.  PMpIe,  28 
Colo.  30,  &  Pac.  835l 

The  defendant  may,  or  may  not,  be  ffoUty 
of  the  crime  charged,  and  upon  that  we  do 
not  pass,  but  he  was  entitled  to  his  conaH- 
tntlonal  right  of  fair  trial,  which  we  are 
convinced  ho  did  not  bam 

(Hie  JIndgment  Is  rerersed. 

OABBEBT,  a  J.,  and  0ABBI6UES,  Z. 
ooocnr. 
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(«  Cola  4X) 
(So.  85360 


(Supreme  Court  of  Colorada  Nor.  1,  lOlS, 
Rehearing  Denied  Jan.  8,  1910.) 

1.  HoinciDB  «»340— Defenses— "iMSAimrt* 
— Pbobecuttow— iNarraucnoN— "DEL.xmiOM.'* 

"Insanity"  is  a  disease  of  tbe  mind,  while 
a  "delusion,"  which  Is  a  symptom  of  the  disease. 
Is  a  false  conception  and  a  persistent  belief, 
unconquerable  by  reason,  of  what  has  no  exist- 
ence in  fact;  hence  an  instructioD  that  an  in- 
sane deludon  to  alone  suffice  to  establish  tba 
defense  of  insanity  must  t>e  of  such  a  character 
that,  if  things  were  as  the  person  poaeeesed 
of  such  deludon  imagined  them  to  be,  it  wodd 
justify  the  act  springing  from  ttie  dduslon  i^ 
In  a  prosecntioQ  for  homidde,  where  the  de- 
fense was  Insanity  and  accused  daimed  to  have 
been  laboring  under  an  Insane  deludon  that  he 
believed  deceased,  while  acting  as  Ids  attoniey, 
had  t>etrayed  him,  fioandaHy  ruined  him,  and 
denounced  bim  to  tbe  world  as  a  leper  and  a 
drunkard,  prejudicially  erroneous  tor  it  took 
from  the  jury  the  question  of  insanity  evidenced 
by  deludons,  and  required  them  to  find  that  thb 
ddudon  was  auffident,  if  true,  to  have  justified 
tbe  killing. 

[Ed.  Note.— For  other  cases,  see  Homidde^ 
Cent  Dig.  S3  71&-717,  720;  Dec  Dig.  «=>S4a 

For  other  definitions,  see  Words  and  Ptirases. 
B^rst  and  Second  Senes,  Delusion;  Insadty.l 

2.  Criicinai.  Law  ^=349— Defeksbs— Inbav- 
m. 

A  person  who  is  so  diseased  In  mind  as  fea 
be  incapable  of  distinrnishlng  right  and  wroog. 
or  bdng  able  to  so  disnnguisb,  baa  snffiezed  SDck 
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AH  impairment  u  to  deitroy  win  power,  is 
not  accountable,  and  aneh  inaanity  may  be  mani- 
fested by  insane  delusions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  CenL         8S  5&-61;  Dec  Dig.  «=s>49.] 

8.  Criuinai.  Law  «=»419,  420— Houioidb 

165— RSLATIOIf  or  PaSHXS— EviDBNCft— Aj>- 
XIBBZBIUTT. 

Testimony  by  those  having  personal  knowl- 
edge as  to  the  transactions  between  deceased  and 
aecuBed,  who  claimed  to  have  killed  as  the  re- 
Bult  of  iDsane  delusions,  is  admisidUe,  but  not 
so  hearsay  as  to  the  transactions. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  K  973-983;  Dec.  Dig.  419,  420; 
Homicide,  Gent.  Dig.  {319;  Daa  Dig.  «3»166.i 

^  Cbiuinaz.  Law  ^>1090~AppbaZ/— Bzzj,  or 

Exceptions. 

Improper  remarks  the  pnwecntor  can- 
not bo  considered  on  appeal,  when  not  pre- 
•erred  by  Mil  of  exceptiona. 

[Bd.  Note.— For  other  cases,  see  Criminal  Lew. 
Cent.  Dijr.  U  2653,  2789,  2803-^2822,  2825- 
2827.  2927,  2928,  2948,  S^M;   Dec  Dig.  ^ 

loeo.] 

Oabbert,  O.  J.,  and  White  and  Garrignes,  JJ., 
dissenting. 

En  Banc  Error  to  IMstiict  Coart,  Larimer 
County;  Nell  P.  Grabam,  Jad^eu 

W.  L.  Ryan  was  conTicied  of  murder and 
be  brings  error.  Reversed  and  remanded. 

L.  R.  Rhodes,  of  Ft  Golltna,  tor  plaintiff 
In  error.  Fred  Fariai,  Atty.  Gen.,  and  Nor- 
ton llontsomezy,  Aast  Atty.  OeiL,  for  tbe 
People 

BAIUST.  J.  Tbe  defendant,  William  U 
fiyan,  was  cmrlcted  in  the  District  Conrt 
of  Larimer  County,  (tf  murder  In  the  first 
de«re^  with  penalty  fixed  at  death.  The 
victim,  Newton  Crose,  was  an  attorn^,  with 
offices  In  the  Arery  Building  in  Fort  Col- 
lins, wheiK  the  tragedy  oocnrred  on  the  14th 
day  of  August,  1914,  and  aa  sndk  bad  for 
serend  years  acted  tor  the  mother  of  the 
defeodant  and  also  for  the  defendant  btm< 
■elf.  The  defense  was  Insanity. 

[1]  That  part  of  Instruction  Na  16|,  to 
tbe  giving  of  whidi  objection  was  mads  and 
excepttoD  reserved,  reads  as  follows: 

**An  insane  delusion  which  will  alone  suffice 
to  establish  tbe  defense  of  insanity  must  be  of 
such  a  character  that,  iS  things  were  aa  the  per- 
son possessed  of  such  d^usion  Imasined  them  to 
be,  it  woBld  justify  the  act  springing  from  sndi 
delusion.'* 

No  objections  are  urged  to  the  other  in- 
structions. They  therefore  need  be  neither 
considered  nor  discussed,  and  we  express  np 
<^lnlon  upon  their  mifficiem^  and  correct- 
ness; 

The  rule  embodied  in  the  matter  complain- 
ed of  was  formulated  In  England  In  1848, 
upon  questions  propounded  to  the  Judges 
by  tbe  H<nise  of  Lords,  in  consequence  of 
tbe  acquittal  of  one  M^aghten  of  murder 
cm  tbe  ground  of  insanity,  and  has  since  been 
approved  in  some  jurisdictions  In  this  coun- 
try and  disapproved  in  others. 

Delusion  is  defined  as  "a  false  conception 
and  persistent  belief,  unconquerable  by  rea- 


son, of  what  has  no  existence  In  feet"  Web- 
ster^ New  International  Dictionary, — Delu- 
sion, 3.  All  delusions  which  show  or  tend 
to  show  insanity  are  insane  delusions.  In- 
sanity Is  a  disease  of  the  mind,  and  delu- 
sion a  symptom  of  th^  disease.  It  would  be 
as  Incorrect  In  law  to  say  that  all  delusions 
are  Insanity  as  that  all  Insanity  Is  delusion. 

The  mind  may  be  so  Impaired  by  disease 
as  to  lose  all  appreciation  of  duty  to  bo- 
dety  In  one  or  many  particulars,  or  realizing 
the  duty,  be  Incapable  of  performing  It 
Where  the  evidence  of  delusions  shows  that 
a  person  Is  so  Insane  at  the  time  of  tbe  com- 
mission of  the  act  as  to  be  Incapable  of  en-  > 
tertalning  criminal  intent  it  Is  In  point  of 
taw  Insanity  as  to  all  acts  resulting  from 
such  delusion,  and  in  such  circumstances  the 
act  is  no  more  a  crime  than  a  like  act 
would  be  In  a  person  totally  mad.  In  the 
trial  of  the  present  case  tbe  theory  of  tbe 
defense  was  that  the  deceased  was  killed  by 
the .  defendant  acting  under  delusions  aboi^- 
Ing  an  Insane  condition  of  tbe  mind  com- 
pelling tbe  act,  and  all  tbe  testimony  intro- 
duced for  the  purpose  of  making  out  his 
defense  was  directed  to  tbe  support  oi  that 
contention. 

The  substance  of  the  testimony  adduced  to 
show  that  the  defendant  was  at  tbe  time  of 
tbe  act  laboring  under- Insane  delusion  was 
that  he  believed  tbe  deceased,  while  acting  as 
bia  attorney,  had  betrayed  him  in  a  suit  In 
which  his  wife  procured  a  divorce  and  tbe 
custody  of  their  two  children;  also  in  an- 
other suit  brought  by  one  Dr.  Norton  against 
him ;  and  that  tbe  deceased  had  ruined  him 
financially  by  forcing  him  to  transfer  his 
interest  In  a  farm  at  a  sacrifice,  to  pay 
debts,  bad  Induced  the  mother  of  defendant 
to  withhold  further  assistance  from  him 
when  In  finandal  straits,  and  had  denounced 
him  to  the  world  as  a  l^r  and  drunkard. 

Tbe  instruction  could  scarcely  have  failed 
to  mislead  the  jury,  as  its  practical  effect 
was  to  nullify  the  testimony  adduced  as  to 
delusions,  since  such  testimony  did  not  re- 
late to  tbe  kind  of  delusions  which,  If  based 
<ra  true  or  actual  facts,  as  stated  in  tbe  in- 
struction, would  have  jnstifled  flie  kllUn& 
and  thmfere  the  giving  of  It  under  tbe 
fectsr  Of  this  cas^  because  of  the  <fliaractw 
of  the  testimony  introduced,  beli«  only  of 
delusUms,  was  clearly  prejudicial.  We  do 
not  say  that  Uw  giving  of  tliis  instruction 
would  necessarily  he  prejudicial  error  in  all 
cases  wbeia  insanity  is  tbe  defense,  but  do 
say  that  In  such  cases  it  has  no  appll- 
catfon,  states  a  wrong  principle  of  law,  and 
should  not  be  glvoi. 

By  tUs  instruction  tbe  jury  wen  talA  tbat 
in  order  to  acquit  the  defendant  on  the 
ground  of  insane  deloslcHi,  they  must  con- 
sider and  determine  whether  tbe  supposed 
state  of  facts  with  reqiect  to  whldi  tbe  de- 
lusion existed  would,  U  real,  have  justified 
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tbe  commiasioii  of  flie  act  This  put  the 
Inquiry  upon  a  basis  of  the  crimlnaUty  of  a 
like  act  In  a  sane  peraon,  rather  than  npon 
the  Question  of  the  aanl^  or  Insanity  of 
the  accosed.  The  defense  of  Insanity  raises 
the  question  of  mental  accountabllltyt  and 
Is  purely  a  trial  of  the  condition  of  the  mind, 
whether  it  Is  so  diseased  as  to  raider  tbe 
accused  incapable  of  crime,  and  has  to  do 
with  the  nature  or  character  of  the  particu- 
lar delusions-  which  are  relied  npon  to  estab- 
lish Insanity  only  as  they  may,  under  some 
drenmatances,  in  their  very  nature  throw 
light  upon  the  mental  condition.  To  apply 
.  the  same  test  for  the  determinatitm  of  the 
question  vt  Insanity  as  Is  applied  to  deter- 
mine what  Is  criminal  In  a  sane  person,  Is 
obvionsly  wrong.  The  effect  ttf  the  Instruo* 
tlon  is  to  declare  a  person  who  may  be  In- 
sane because  of  delusions  accountable  to  the 
law  for  all  acts  whldi  would  be  criminal  if 
he  were  sane.  This  manifestly  cannot  be  a 
i^rrect  rule.  A  simple  illustration  discloses 
Its  rice.  Saroose  a  man  labors  xtnAer  a  de- 
Insfon  Qiat  a  countryman  Is  Inrolved  in  a 
traitorous  scheme  in  the  capacity  of  a  for- 
^gn  spy,  such  deln^on  so  complete  pos- 
sessing Ms  mind  that  it  becomes  a  foremost 
and  constant  thought  and  actually  renders 
him  insane,  and  under  It  he  kUld  that  other 
In  the  belief  that  it  was  an  act  of  cItII  duty. 
This  Instruction,  if  given  in  such  a  case, 
would  preclude  an  acquittal  on  the  ground  of 
Insanity,  no  matter  how  firmly  satisfied  of 
tbe  existence  of  that  fact  the  jury  might  be, 
simply  because  tbe  supposed  facts  of  the  de- 
lusion would  not,  if  founded  upon  fact,  Jus- 
tify the  commission  of  tbe  act.  Thus  pun- 
ishment might  be  imposed  upon  the  most 
unfortunate  sufferer  from  mental  disease, 
should  his  act  chance  to  be  the  same  or  sim- 
ilar to  acts  that  would  be  criminal  in  a  sane 
person.  The  question  involved  Is  one  of  first 
impression  in  this  jurisdiction,  and  notwith- 
standing the  approval  of  the  rule  elsewhere, 
we  deem  it  unsound. 

In  criminal  trials,  where  proof  of  delu- 
sions has  been  offered  in  defense,  some 
courts,  in  Instructing  the  Jury,  have  em- 
ployed the  term  partial  insanity,  as  inter- 
changeable with  insane  delusion,  and  have 
undertaken  to  lay  down  rules  of  law  govern- 
ing accountability  under  such  circumstances' 
differing  from  those  applicable  where  the 
proof  is  of  general  insanity.  In  all  such 
cases  the  controlling  question  is  the  sanity 
or  insanity  of  the  accused  with  respect  to 
the  act,  and  upon  trial  of  tbis  issue  there  is. 
In  legal  contemplation,  no  middle  ground, 
the  defendant  is  either  sane  or  insane,  and 
therefore  culpable  or  inculpable,  according  as 
that  question  may  be  determined  by  the  jury 
from  the  evidence. 

In  Parsons  v.  State,  81  Ala.  577,  2  South. 
854,  60  Am.  Rep.  193,  the  court,  discussing 
the  propriety  of  an  instruction  like  that  un- 
der consideration,  said: 


"The  rule  in  BIcNaghten's  case,  as  decided  br 
the  English  judges,  and  supposed  to  have  been 
adopted  by  the  court,  is  tnat  the  defense  <rf 
insane  deluEdon  can  be  allowed  to  prevail  in  a 
criminal  case  only  when  the  imapnary  state  of 
facts  would,  if  real,  justify  or  excuse  the  act ; 
or,  in  the  language  oi  tbe  English  judges  them- 
selves, the  defendant  'must  be  considered  in 
the  same  situation  as  to  responsibility,  as  if 
the  facts  with  respect  to  which  the  delusion 
exists  were  real.*   Boswell's  Case,  63  Ala.  307 

t35  Am.  Rep.  20].  It  is  apparent  from  what  we 
lave  said,  that  this  rule  canuot  be  correct  as 
applied  to  aU  cases  of  this  nature,  even  limit- 
ing it  as  done  by  the  English  judges  to  casei 
where  one  labors  under  partial  delusi<m,  and 
is  not  in  other  respects  insane.*  McNagbten's 
Case,  10  CL  &  Fin.  200;  2  Lawson's  Cr.  Def. 
150.  It  holds  a  i>artial]y  insane  person  as 
responsible  as  if  he  were  entirely  sane,  and  It 
ignores  the  possibility  of  crime  being  commit* 
ted  under  the  duress  of  an  insane  delusioD, 
operating  upon  the  human  mind,  the  int^rity 
of  which  is  impaired  or  destroyed  by  disease, 
except,  perhaps,  in  cases  where  the  imaginary 
state  of  facts,  if  real,  would  excuse  or  justify 
the  act  done  under  tta^r  influence.  Field's  Med. 
Tx!jE.  Guide,  101-104 :  Ouy  &  F.  EVtrsenlc  Med. 
220.  If  the  rule  declared  by  the  English  judges 
be  correct,  it  necessarily  follows  that  the  only 
possible  instance  of  excusable  homicide  in  cas- 
es of  delurional  insanity  would  be,  where  tbe 
delunon,  if  real,  would  have  been  such  as  to 
create,  in  the  mind  of  a  reasonable  man, 
a  Just  apprehension  of  Imminent  peril  to  life 
or  limb.  Xbe  personal  fear,  or  timid  cowardice 
of  tbe  insane  man,  although  croated  by  disease 
acting  through  a  prostrated  nervous  organiza- 
tion, would  not  excuse  undue  prectpitati<a  of 
action  On  his  parL  Nothing  would  justify  aa- 
sailing  his  supposed  adversary  except  an  overt 
act,  or  demonstration  on  the  part  of  the  lat- 
ter, such  as,  if  the  imaginary  facts  were  real 
would  under  like  drcumstancMes,  have  jnsti&ed 
a  man  perfectly  sane  in  shooting  or  killing.  If 
be  dare  fail  to  reason,  on  the  supposed  facts 
embodied  in  the  delusion,  as  perfectly  as  a  sane 
man  could  do  on  a  like  state  of  realities,  be  re- 
ceives no  merer  at  the  hands  of  tbe  law.  It 
exacts  of  bim  toe  last  pound  of  flesh.  It  would 
follow  also,  under  this  rule,  that  the  partially 
insane  man,  afflicted  with  delusions,  would  no 
more  be  excusable  than  a  sane  man  would  be,  if, 
perchance,  it  was  by  his  fault  the  difficulty  was 

firovoked,  whethw  by  word  or  deed;  or,  if, 
n  fine,  he  may  have  been  so  negligent  as  not  to 
have  declined  combat  when  be  could  do  so  safe- 
ly wi^out  increasing  his  peril  of  life  or  limlk 
if  this  has  been  tbe  law  heretofore,  it  is  time 
it  should  be  so  no  longer.  It  is  not  only  op- 
posed to  the  known  facts  of  modem  medical 
science,  but  it  is  a  hard  and  unjust  rule  to  be 
applied  to  the  unfortunate  and  providential 
victims  of  disease.  It  seems  to  be  a  little  less 
than  inhuman,  and  its  strict  enforcement  would 
"prol^bly  transfer  a  laige  percentage  of  the  in- 
mates of  our  Insane  Hospital  from  Uiat  insti- 
tution to  hard  labor  in  tbe  mines,  or  the  peni- 
tentiary. Its  fallacy  consists  in  tbe  assomp- 
tion  that  no  other  phase  of  delusion,  proceed- 
ing from  a  diseased  brain,  can  so  destroy  the 
volition  of  an  insane  person  as  to  render  him 
powerless  to  do  what  he  knows  to  be  right,  or 
to  avoid  doing  what  he  may  know  to  be  wrong. 
This  inquiry,  as  we  have  said,  and  here  re- 
peat, is  a  question  of  fact  for  the  detominatioD 
of  tne  jury  In  each  particular  case.  It  is  not 
a  matter  of  law  to  be  decided  by  the  courts. 
We  think  it  sufficient  if  the  Insane  delusion— 
by  which  we  mean  the  delusion  proceeding  from 
a  diseased  mind— sincerely  exists  at  the  time 
of  ctHumitting  the  alleged  crime,  and  the  de- 
fendant believing  it  to  be  real,  is  so  Influenced 
by  it  as  rither  to  render  him  Incapable  of  per> 
cavine  the  true  nature  and  qnall^  of  the  act 
done,      leastm  of  the  dq^ravation  oi  the  rear 
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Boning  faculty,  or  so  sabTerts  Ms  vIH  as  to  de- 
stroy his  free  agency  by  rendering  him  power- 
less to  resist  by  reason  of  the  daress  of  disease." 

And  in  State  t.  Jones,  BO  N.  H.  369,  9  Am. 
Rep.  242,  with  reference  to  this  rule,  it  is 
said: 

"The  doctrine  thus  promulgated  as  law  has 
found  its  way  into  tbe  text-bot^a,  and  has  doubt- 
less been  largely  received  as  tbe  enunciation  of 
a  soond  legal  principle  since  that  day.  Tet  it  Is 
probable  that  no  ingennous  stndent  of  the  law 
ever  read  it  for  the  first  time  without  being 
shocked  by  its  exquisite  inhumanity.  It  prac- 
tically b<^ds  a  man,  confessed  to  be  insane,  ac- 
countable the  exerdse  of  the  same  reason, 
judgmoit.  and  controlling  mental  power  that  is 
required  of  a  man  in  perfect  mental  health.  It 
is,  in  effect  saying  to  the  jury.  The  prisoner  was 
mad  when  he  committed  the  act,  but  be  did  not 
ase  BoEGcient  reason  in  his  madnos.  He  killed  a 
man  because,  under  an  insane  delusion,  be  false- 
ly believed  the  man  bad  done  him  a  great  wrong, 
which  was  giving  rein  to  a  motive  of  revenge, 
and  tbe  act  is  murder.  If  be  bad  killed  a  man 
only  because,  under  an  insane  deludon,  be 
falsely  believed  the  man  would  kill  him  if  he 
did  not  do  so,  that  would  have  been  giving  rein 
to  an  instinct  of  self-preservation,  and  would 
not  be  crime.  It  is  true,  in  words,  the  judges 
attempt  to  guard  against  a  oonseqnence  so 
shocking,  as  that  a  man  may  be  punished  for 
an  act  which  is  purely  the  offspring  and  prod- 
uct of  insanity,  dj  introducing  the  qualifying 
phrase,  'and  is  not  in  other  respects  insane.^ 
That  18,  if  insanity  prodtices  the  false  belief, 
which  is  the  prime  cause  of  tbe  act,  but  goes 
no  further,  then  tbe  accused  is  to  be  judged 
according  to  the  character  of  motives  which 
are  presumed  to  spring  up  out  of  that  part  of 
the  mind  which  has  not  been  reached  or  affect- 
ed by  the  delusion  or  disease.  This  is  very  re- 
fined. It  may  ha  that  mental  disease  sometimes 
takes  a  shape  to  meet  the  provisiona  of  this 
inxenions  formula;  or,  if  no  such  case  has 
never  yet  existed,  it  is  doubtless  within  the 
scope  of  omnipotent  power  hereafter  to  strike 
with  disease  some  human  mind  in  audi  peculiar 
manner  that  the  conditions  will  be  fulfilled ; 
and  when  that  is  done,  when  it  Is  certainly 
known  that  such  a  case  has  arisen,  the  rule 
may  be  aoplied  without  punishing  a  man  for 
disease.  That  is,  when  we  can  certainly  know 
that,  altboueb  the  false  belief  on  which  tbe 
prisoner  acted  'was  the  product  of  menta}  dis- 
ease, still,  that  the  nund  was  In  no  other  way 
impaired  or  affected,  and  that  the  motive  to  the 
act  did  certainly  take  its  rise  in  some  portion 
of  the  mind  that  was  yet  In  perfect  health,  the 
rule  mny  he  applied  without  any  apparent 
wrong,  but  it  is  a  rule  which  can  be  safely 
applied  in  practice  that  we  are  seeking;  and 
to  say  that  an  act  which  grows  wholly  out  of 
an  insane  belief  that  some  great  wrong  has  been 
inSicted.  Is  at  tbe  same  time  produceifl  by  a 
spirit  of  revenge  springing  from  some  portion 
or  comer  of  the  mind  thak  has  not  been  reached 
by  the  disease,  is  laying  down  a  pathological 
and  psychological  fact  wbich  no  human  intelli- 
gence can  ever  know  to  be  true,  and  wblch,  if  it 
were  true,  would  not  be  law,  but  pure  matter 
of  fact.  No  such  distinction  ever  can  or  will  be 
Jrawn  in  practice;  and  the  absurdity  as  well 
ss  tnbnmanity  of  the  rule  seems  to  me  suffi- 
ciently apparent  without  further  comment" 

[2]  A  person  who  is  so  diseased  in  mind 
at  the  time  of  the  act  as  to  be  incapable  of 
distinguishing  right  and  wrong  with  respect 
to  it,  or  being  able  to  so  distinguish,  has  suf- 
fered sucti  an  impairment  of  mind  by  disease 
as  to  destroy  the  will  power  and  render  him 
incapable  of  choosing  the  right  and  refrain- 
ing from  doing  the  wrong,  is  not  accountable. 


And  this  1>  trne  howmerar  mdi  Insanity  may 
be  manlfflstedt  by  Insane  delnatrau  of  wbat- 
erer  natore,  ItFesistllde  impulse,  or  other- 
wise. Parsons  t.  State,  mpra;  State  t. 
Jones,  sapra ;  Qiee»  v.  State,  64  Axk.  623, 43 
S.  W.  973;  State  T.  Johnson,  40  Conn.  136;- 
Flanagan  t.  State,  103  6a.  618,  30  S.  E.  550; 
Dacey  r.  People,  U6  IlL  585,  6  N.  B.  166; 
LlUy  ▼.  People  148  IlL  467,  36  N.  E.  95; 
MeyerT.  People,  156  IlL  126»  40  N.  B.  490; 
Plake  T.  State,  121  Ind.  433,  23  N.  E.  273. 16 
Am.  St  Bep.  406 ;  Bradley  r.  State,  31  Ind. 
492;  Stater.  Hodcett,  70 Iowa, 442, SON.  W. 
742 ;  Shannahan  t.  Oomm<»iwealtli,  8  Bush. 
(Ky.)  463,  8  Am.  Beik  465;  Banks  t.  Com- 
monwealth, 145  Ky.  800, 141  S.  W.  880;  Com- 
monwealth T.  Bogem,  7  Hetc.  (Mass.)  500,  41 
Am.  Dec.  458;  State  r,  Crove,  S9  Mont.  174, 
102  Paa  679, 18  Ann.  Caa.  643;  Dejamette  t. 
Comnumwealth,  75  Ya.  867;  Blabop,  New- 
Criminal  Law,  U  881-394;  1  Wfaart(Hi,  Crim- 
inal Law  aoth  Bd.)  IS  43-45;  1  McLaln, 
Criminal  Law,  ||  156-158;  12  Cyc.  p.  169, 
note  60;  16  Am.  ft  Eng.  Ency.  Law,  p.  618. 

However,  the  utmost  care  sbonid  be  taken 
not  .to  confuse  suidi  mental  disease  with 
moral  obliquity,  mental  d^ravlty,  or  passion 
arising  from  auger,  hatred,  revenge  and 
kindred  evil  conditions,  tor  where  tbe  act  Is 
InAoced  by  any  of  these  causes  the  perpetra* 
tor  ia  accountable  to  tbe  lav.  lbs  question 
of  the  mental  condition  of  a  defendant  at  the 
time  in  respect  to  the  act  should  go  to  the 
Jury  for  Its  determination  as  matter  of  fact 
upon  all  the  evidence  addnced,  under  general 
instructions  defining  the  scope  of  the  inquiry. 

[3]  Error  is  assigned  to  the  admission  over 
objection  of  testimony  of  three  witnesses, 
Claude  Coflbi,  B.  D.  Avery  and  Louise  Arery 
Orose,  wife  of  deceased,  which  tended  to 
show  the  relations  existing  between  the  de- 
ceased and  the  defendant  Counsel  assert 
that  this  was  an  attempt  to  vindicate  the 
character  and  conduct  of  the  deceased  and 
had  no  proper  place  In  tbe  trial  as  rebuttal, 
or  at  all.  It  may  be  said  of  some  of  this  tes- 
timony that  it  was  hearsay  in  character  and 
should  hare  been  excluded,  particularly  that 
of  Louise  Avery  Grose,  the  widow,  as  to 
certain  remarks  made  by  her  deceased  hus- 
band and  the  substance  of  certain  telephonic 
messages  between  him  and  other  persons, 
concerning  the  conduct  of  defendant,  the  ad- 
mission of  which  was  manifestly  erroneous. 
So  much  of  it  as  was  given  by  those  who 
testified  from  personal  knowledge  of  the  re- 
lations between  the  deceased  and  the  defend- 
ant was  competent,  more  properly  admissible 
In  chief  than  rebuttaL  to  be  considered  and 
weighed  with  all  other  evidence  adduced  in 
the  case. 

[<]  Complaint  Is  also  made  of  alleged  re- 
marks by  the  special  prosecutor  in  his  closing 
argument  to  the  Jury,  among  others  one  that 
the  defense  of  insanity  is  a  disgrace  to  Amer- 
ican Jurisprudence,  which  it  is  said  were  per- 
mitted to  go  to  the  jury  despite  objection. 
The  matter  Is  not  contained  In  the  J>iU  of 
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exceptlcoii^  but  Is  presented  b7  affldarit  of 
cotmsel,  and  Is  tberefore  not  properly  bere 
for  consideration.  Bad  sncb  statement  been- 
made  to  the  Jury,  it  would  bave  been  not  only 
highly  improper  and  r^rebenslble,  bat  if  pre- 
served with  objections  and  excepUoos,  might 
constitute  reversible  error.  This  saggestion 
certainly  ought  to  be  sufficient  to  preclude 
the  possibility  of  tmpr<H>er  ccmdact  of  this 
character  on  the  part  of  the  district  attorney 
at  another  trial. 

The  Judgment  la  reversed  and  the  cause  re- 
manded for  a  new  trial  according  to  the 
views  herein  eivreased. 

GABBERT,  C  J.,  and  WHITB  and  GAB^ 
BIGUES,  JJ..  dissent 

(60  Colo.  406)  =— 

NILE  IRR.  DIST.  v.  ENGLISH  et  aL 
(No.  8264.) 

(Suprone  Court  of  Colorado.  Not.  1,  1915. 

Rebearing  Denied  Jan.  3,  191Q.) 
1.  Watebs  and  Wateb  Coubses  ^»231--Ib- 

BIOATION    DiSTBICTS  —  TAXAHOH  —  EMJOIM- 

ino  CoLUconoK  —  Sukticiknot  or  Cok- 

FL.AXnT. 

Bev.  St  1908,  |  3457,  requires  the  board 
of  directors  of  irrigatiou  districts  to  determine 
and  certify  to  the  county  eommlssicmer  the 
amount  of  money  required  to  meet  the  mainte- 
nance, operating,  and  current  expenses  of  the 
district  for  the  ensuing  year.   Section  3459  re- 

Jiuirea  the  county  commiasionen  of  the  county 
a  which  the  office  of  the  district  is  located  to 
fix  the  rate  of  levy  necessary  to  provide  the 
amount  certified  by  the  board  of  directors,  and 
the  rates  necessary  to  meet  the  interest  and 
principal  of  bonds,  and  for  any  other  purooseB, 
and  reqaires  the  county  commissionerB  of  each 
county  in  which  the  district  is  located  in  whole 
or  in  part,  to  make  a  levy  at  such  rates.  In  a 
suit  by  taxpayer  on  behalf  of  all  others  sim- 
ilarly situated  to  eujoln  the  collection  of  taxes 
levied  against  property  in  the  district,  it  was 
alleged  tliat  the  district  was  or^nized  and 
existing,  that  the  board  had  certified  certain 
amouotH,  and  the  county  commissionerB  had  lev- 
ied a  tax  therefor,  that  such  pretended  levy 
and  assessment  constituted  a  cloud  on  plain- 
tiff's  title,  and  a  further  cloud  had  been  created 
by  the  advertisement  of  the  lands  for  sale,  that 
li  defendant  was  permitted  to  sell  the  lapd 
great  and  irreparable  injury  would  result  to 
plaintiff,  and  a  further  cloud  would  be  created, 
that  the  district  was  not  the  owner  of  any  irri- 
gation system  or  waterworks  constructed  under 
the  laws  of  the  state,  and  bad  no  need  for  a 
general  fund,  that  it  had  no  valid,  outstanding, 
and  subsisting  bonded  indebtedness,  and  that 
plaintiff  had  no  plain,  adequate,  or  speedy  rem> 
edy  at  law.  Held,  that  the  complaint  failed  to 
state  a  cause  of  action  of  equitable  cognizance, 
as  it  did  not  appear  tbatpiaintiff  bad  no  ade- 
quate remedy  at  law.  There  was  no  allega- 
tion that  a  multiplicity  of  suits  would  be  avoid- 
ed. No  issuable  facts  were  alleged  showing 
that  irreparable  injuiy  would  result,  and  the 
allegation  that  the  district  was  not  the  owner 
of  any  irrigation  system  under  the  laws  of  the 
Btate,  and  had  no  need  for  a  general  fund,  was 
a  mere  conclusion;  and  hence  there  was  noth- 
ing abowing  or  even  tending  to  ahow,  that  the 
tax  assessed  for  general  district  purposes  was 
not  a  valid  and  existing  claim  against  plain- 
tiff's property. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
^ter  Courses.  Cmt.  Dig.  1 320;  Dec.  Dig. 


2.  Taxaitoh  ^»007— Biryonmro  Oouxcnoir 
om  Taxks. 

Equity  will  not  entertain  suits  to  enioin 
the  coUectiOQ  of  taxes  except  when  brought  us* 
der  some  well-recognized  head  of  equity  juris- 
prudence. 

[Ed.  Note.— Fbr  otiier  cases,  see  Taxatioa, 
Cent  Dig.  {  1230;  Dec  Dig.  «3>607.) 

3.  Taxation  «=:»608— Enjoihinq  CotXEonoa 
or  Taxe»— ScmciENOT  or  Couplaint. 

In  a  suit  to  enjoin  the  collection,  of  a  tax. 
equity  requires  con^lete.  dear,  and  distinct  al- 
legations of  issuable  Aicts.  and  it  must  ditfnitdy 
appear  by  proper  averments  that  great  and  ir- 
reparable injury  will  result  either  because  eC 
a  multiplici^  of  suits  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1230-1241;  Dec.  Dig.  ^=360^ 

En  Banc.  Error  to  District  Coor^  lSof|an 
County ;  H.  P.  Burke.  Judge. 

Action  by  Harriet  N.  Englldi  tor  bei^ 
self  and  others  similarly  situated,  against 
George  L  Cudw<»th,  County  Treasurer  of 
Moi^an  County  and  ex  offldo  Treasurer  of 
the  Nile  Irrigation  District,  in  whidi  ihe 
Irrigation  District  intervened.  Judgment 
and  decree  In  favor  ot  plaintifr,  and  the  Dis- 
trict brings  error.  Reversed  and  remanded, 
with  directl<ms. 

Perry  D.  Bom  and  Roty  O.  Becox,  both  ot 
Denver,  for  plaintlit  In  error.  Coen  &  Coea. 
of  Fort  Morgan,  and  Melville  *  Melville,  of 
Denver,  for  d^endanta  In  errw.  N.  C  -MIU- 
er  and  Griffith,  Watson  ft  Smith,  all  ot  Giasd 
Jonctioii,  Piatt  Rogers  and  James  Giaftoo 
Rogers,  botti  of  Denver,  amid  cnxltt. 

BAILET,  3.  [1]  This  actlm  wu  brought 
in  the  Mstrict  Court  of  Min'gan  Goonty,  on 
November  2eth,  1013,  by  Harriet  N.  Bn^lah. 
on  b^lf  of  herself  and  others  abnllaiiy 
situated,  against  George  Ia  Gudvorth.  County 
Treasorer  of  that  coimty,  and  ex-offldo  Treas- 
urer of  the  mie  Irrigation  District,  to  at- 
Join  the  ccAlection  of  any  and  all  taxes  levied 
against  said  district  for  the  year  1912.  ISte 
district  Intervened,  and  to  a  Judgment  and 
decree  In  tajor  ot  idalntUE,  prosecutes  tUa 
writ  of  emv. 

Anumg  other  things,  the  complaint  allecea 
in  substance  and  ^ect  that  the  Nile  Irriga- 
tion District  is  a  munidpel  corporation,  or- 
ganized  and  existing  under  the  laws  cf  the 
State  of  Colorado,  governing  the  organizatbm 
of  Irrigation  districts,  situated  la  U<nsan 
County ;  that  the  board  of  dlrectwa  of  that 
district  certified  to  ttie  board  of  commlssfaHH 
ers  of  MOTgan  Coimty  the  respectlTe  amoonts 
necessary  to  meet  tiie  expenses  of  the  dis- 
trict, wfaereupm  the  lattor  board  levied  a 
tax  upon  lands  of  the  irrigation  district  of 
65  mills  for  the  general  expense  fond  and 
465  mills  for  the  bond  Interest  fnnd;  tliat 
the  amoont  of  the  tax  so  leiied  agalnrt  tba 
land  of  the  plaintiff  Is  ^00  for  the  ganaral 
fund,  and  $744.00  for  the  haoA  Interest  fond; 
that  such  pretended  levy  and  assessmCTt  con- 
stltnte  a  cloud  upon  the  title  of  t3ie  plaintiff 
In  that  the  defendant  has  created  a  tmOaer 


«s>For  other  oaMS  sa*  Bam*  ttvlo  and  KBT-NUHBBR  la  all  Kar-Numbarad  Dlgasts  and  ladsxes 
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cloud  by  having  advertised  for  sale  the  lands 
for  sQCh  alleged  and  pretended  Irrigation  dis- 
trict taxes,  and  that  tbe  defendant  Is  now 
threatening  to,  on  the  Sth  day  of  December, 
1013,  sell  the  lands  for  snch  pretended  Irriga- 
tion taxes  pursuant  to  advertisement ;  that  If 
the  defendant  Is  permitted  to  sell  the  lands 
under  tbe  t^x  sale  as  advertised,  then  and  in 
that  event,  great  and  irreparable  Injury  will 
result  to  this  plaintUF  in  this,  that  a  cloud 
will  be  farther  created  and  placed  upon  her 
title  by  reason  of  the  sale  and  the  issuance 
of  a  certificate  therefor;  that  the  irrigation 
district  is  not  tbe  owner  of  any  irrigatiiRi 
system  or  water  works  constructed  or  exist- 
ing under  the  laws  of  this  state,  and  has  no 
need  or  requirement  for  a  general  fund ;  that 
the  irrigation  district  has  no  valid,  outstand- 
ing and  subsisting  bonded  indebtedness  in 
any  amoont  drawing  interest,  or  at  all;  and 
that  plaintiff  has  no  plain,  adequate  or 
speedy  remedy  at  law. 

A  demurrer  to  the  complaint  on  the  gronnd 
that  It  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  actitm,  nor  sufficient  facts 
to  authorize  the  granting  of  the  relief  prayed 
for,  was  interposed  and  overruled.  An  an- 
swer was  filed  setting  forth,  among  other 
things,  the  same  objections  to  the  Jurlsdlcdoii 
of  the  court  and  the  sufficiency  of  the  com- 
plaint as  were  raised  by  the  demurrer.  A 
motion  to  strike,  and  a  demurrer  to  the  an- 
swer, were  interposed  by  plaintiff  and  over- 
ruled, whereupon  replication  was  filed.  The 
cause  was  tried  to  the  court  without  a  jury. 
When  plaintiff  rested  her  case  a  motion  for 
non-suit  was  made  for  the  reason,  among 
others,  that  the  complaint  states  no  cause 
of  action;  Indeed,  the  proceeding  was  ^al- 
lenged  promptly  and  at  every  opportunity 
upon  that  identical  groiftid. 

Sections  3457  and  3459,  Revised  Statutes 
1908,  respectively,  read  as  follows: 

"It  shall  be  the  duty  of  the  board  of  directorB 
(of  an  Irrigadoo  dtstiict),  on  or  before  Septem- 
ber first  of  each  year,  to  determide  tbe  amount 
of  money  regaired  to  meet  the  maintenance, 
operating  and  current  expenses  for  the  ensuing 
year,  and  to  certify  to  the  county  commission- 
erB  of  the  connty  In  which  the  office  of  said 
district  is  located,  said  amount,  togetiber  with 
snch  addititmal  amount  as  may  bfi  necessary 
to  meet  any  deficiency  in  the  payment  of  said  ex- 
penses theretofore  incurred/' 

"It  shall  be  the  duty  of  the  county  commla- 
aioners  of  tbe  county  in  which  is  located  the 
office  of  any  irrigation  district,  immediately  up- 
on receipt  of  tbe  returns  of  the  total  assess- 
ment of  said  district,  and  upon  the  receipt  of 
the  certificate  of  tbe  board  of  directors  certify- 
ing the  total  amount  of  money  required  to  be 
raised  as  herein  provided,  to  fix  the  rate  of  levy 
necessary  to  provide  said  amount  of  money, 
and  to  fix  the  rate  necessary  to  provide  the 
amount  of  money  required  to  pay  the  interest 
and  principal  of  the  bonds  of  said  district  as 
the  same  shall  become  due;  also,  to  fix  the 
rate  necessary  to  provide  the  amount  of  tponey 
required  for  any  otber  purposes  as  in  this  act 
provided,  and  which  are  to  be  raised  by  the  levy 
of  assessments  upon  the  real  property  of  said 
district;  and  to  certify  said  respective  rates 
to  tbe  county  commiaaioneni  of  each  county  em- 
bracing any  portion  of  said  district.  Tbe  rate 
of  levy  necessary  to  raise  the  required  amount 


of  money  on  the  assessed  valuation  of  the  prop- 
erty of  said  district  shall  be  increased  fifteen 
per  cent  to  cover  delinquencies.  For  the  pur- 
poses of  said  district  it  shall  be  the  duty  of  the 
county  commissioners  of  each  couuty  in  which 
any  irrigation  district  is  located  la  whole  or  in 
part,  at  the  time  of  making  levy  for  county  pur- 
poses, to  make  a  levy,  at  tbe  rates  above  spec- 
ified, upon  all  real  estate  in  said  district  wltliin 
their  respective  counties.  All  taxes  levied  un- 
der this  act  are  special  tuna." 

The  complaint  affirmatively  shows  that  the 
irrigation  district  is  a  duly  organized  ahd 
lawfully  existing  municipal  corporation  un- 
der tbe  laws  of  this  state,  and  also  discloses 
the  precise  amount  of  the  tax  levied,  respec- 
tively, for  general  expense  and  for  bond  in- 
terest. It  was  the  unconditional  duty  of 
the  board  of  county  commissioners,  under  the 
law,  to  levy,  as  was  done,  the  amount  of 
taxes  for  both  funds  as  certified  by  the 
board  of  directors  of  the  district  We  see 
no  reason  why  taxes  regnlarly,  assessed  and 
levied  for  the  use  and  benefit  of  a  duly  or- 
ganized and  lawfully  existing  irrigation  dis- 
trict are  not  of  equal  validity  and  dignity 
with,  or  why  they  should  not  be  respected 
and  enforced  the  same  as  other  taxes. 

The  complaint  fails  to  state  a  cause  of  ac- 
tion of  equitable  cognizance.  It  does  not  ap- 
pear therefrom  that  plaintiff  has  no  plain, 
adequate  or  speedy  remedy  at  law.  That 
a  multiplicity  of  suits  would  be  avoided,  is 
no  more  than  a  mere  Inference  to  be  drawn 
from  the  title  of  the  cause,  there  being  no 
averment  whatever  In  the  body  of  the  com- 
plaint on  this  subject.  That  failure  to  grant 
the  relief  prayed  would  work  irreparable 
injury  to  plaintiff  is  simply  the  viewpoint 
of  the  pleader  and  not  otherwise  deducible; 
no  issuable  fact  or  facts  are  alleged  which 
show  or  indicate  that  such  a  result  wUl  or 
can  follow  if  injunctive  relief  be  denied. 
The  only  allegation  against  the  validity  of 
the  tax  levied  for  the  general  expense  fund 
Is  that  the  district  is  not  the  owner  of  any 
irrigation  system  under  the  laws  of  this 
state  and  has  no  need  or  requirement  tor 
a  general  fund.  In  the  absence  of  other 
averments  of  fact  from  which  these  allega- 
tions necessarily  follow  they  are  mere  con- 
clusions. Equity  intervenes'  only  where  Is- 
suable facts  of  equitable  cognizance  are  stat- 
ed. Certainly  this  complaint  does  nothing 
of  the  sort,  especially  in  view  of  the  plain 
provisions  of  the  statute  commanding  the  as- 
sessment, levy  and  collection  of  taxes  for  ir- 
rigation district  purposes. 

[2]  It  has  been  so  often  held  by  this  and 
other  courts  that  equity  wUl  not  entertain 
suits  to  enjoin  the  collection  of  taxes,  ex- 
cept when  brought  under  some  well  recog- 
nized head  of  equl^  Jurisprudence,  the  won- 
der is  that  such  actions  are  still  brought, 
whA  no  facts  are  alleged  which  bring  them 
within  the  settled  rule.  Insurance  Co. 
Bonner,  7  Goio.  App.  97,  42  Pac.  681 ;  same 
case,  24  Colo.  220,  49  Pac.  366;  Wason  t. 
Major.  10  Goto.  App.  181,  fiO  Paa  741;  Hal- 
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lett  T.  Arapahoe  Coun^,  40  Oolo.  308,  90 
Pac.  678 ;  Bent  County  t.  Santa  F6  Co.,  62 
Colo.  609,  125  Pac  628;  City  of  HlgWauds 
T.  Jobnson,  24  Colo.  371,  61  E*ac.  1004 ;  Wood- 
ward V.  Ellsworth,  4  Colo.  680;  Price  et  al 
V.  Kramer  et  al.,  4  Colo.  546 ;  Tallon  v.  Vindi- 
cator Consol.  Gold  Mining  Co.,  149  Pac.  108 ; 
State  RaUroad  Tax  Oases,  92  U.  8.  675,  613. 
23  L.  Ed.  663;  Dows  v.  City  of  Chicago,  11 
WalL  108,  20  L.  Ed.  65 :  Singer  Sewing  Ma- 
chine Co.  V.  Benedict,  229  U.  S.  481,  33  Sup. 
Ct  942,  57  L.  Ed.  1288 ;  Union  Pac.  R.  Co.  v. 
Board  of  Oom'rs,  217  Fed.  640,  133  C.  C.  A. 
392;  same  case  on  rehearing,  222  Fed.  651, 
138  O.  a  A.  175;  High  on  Injtmcttons,  |  34 
and  notea. 

Under  the  facts  of  thla  case  as  disclosed 
by  the  complaint,  In  view  of  the  statutes  re- 
quiring asa^mcnt  and  levy  of  taxes  for  ir^ 
ligation  districts,  there  is  no  Issuable  aver-, 
ment  which  shows  or  even  tends  to  show  that 
the  tax  assessed  for  g^aeral  expense  fund 
purposes  is  not  a  valid  and  existing  claim 
against  tSie  property  of  plaintlA  An  allega- 
tion 1^  payment  or  tender  of  payment  at 
least  of  that  tax  was  necessary  to  maintain 
this  proceeding.  The  complaint  contains  no 
such  showing.  HUdreth  t.  City  <it  Long- 
mont,  47  Colo.  70. 107, 105  Pac.  107;  Hallett 
V.  U.  S.  Sec.  &  Bond.  Co.,  40  Colo.  281,  288, 
90  Pac.  683;  City  of  Denrer  t.  Kennedy,  33 
Cola  80,  92.  80  Pac.  122.  467;  City  of  High- 
lands V.  J(dmson,  supra ;  County  of  Teller  et 
al.  T.  Acorn  OOld  Mining  Co.,  23  Colo.  App. 
407,  414, 130  Pac  74;  Walsh  v.  Spranklo,  21 
Cola  App.  129,  121  Pac  951. 

[t]  To  nidiold  the  Injunction  Issued  upon 
this  complaint  would  be  an  Invitation  to 
every  taxpayer  In  the  state  to  undertake  to 
escape  payment  of  any  tax  levied,  by  filing 
complaint  containing  only  argumentative  al- 
legations and  conclusions  to  the  ^ect  that 
the  tax  Is  void,  that  a  cloud  is  created  on 
title,  or  threatened,  and  that  irreparable  In- 
Jury  win  result  if  collection  be  not  enjoined, 
without  a  single  fact  averment  as  a  basis 
for  such  conclusions'.  Equity  requires  com- 
plete, clear  and  distinct  allegations  of  issu- 
able facts  to  Justify  the  injunction  In  this 
class  of  cases,  and  it  must  definitely  appear 
by  proper  averments  that  great  and  irrepara- 
ble injury  will  result,  either  because  of  a 
multiplicity  of  suits  or  otherwise,  before 
equity  will  lend  its  extraordinary  aid. 

Upon  a  full  consideration  of  public  inter- 
est, of  Judicial  pronouncement  In  general 
upon  the  subject  Involved,  and  of  our  stat- 
ute, section  5750,  R.  S.  1908,  which  affords  a 
complete  remedy  in  a  proper  case,  we  are 
of  opinion  that  it  is  rarely  possible,  and 
then  under  most  exceptional  and  unusual 
circumstances,  that  a  cause  of  action  to  re- 
strain the  collection  of  taxes  can  be  stated 
of  which  equity  will  or  ought  to  take  cogni- 
zance. In  this-  case  nothing  Is  averred  to 
negative  the  conclusion  that  plaintiff,  if  ag- 


grieved, has  a  plain,  adequate  and  speedy 
remedy  at  law,  to  which  she  should  be  re< 

mitted. 

Since  It  dearly  appears  that  no  cause  of 
action  at  all  is  stated  in  the  complaint,  it 
would  be  a  grotesque  proceeding  under  sndi 
circumstances  for  the  court  to  dlscosB  or  de- 
termine other  Important,  vital  and  tu-ieaxSi- 
Ing  questt<nis  presented  and  ai^ed. 

In  view  of  the  fact  that  plaintiff  has  had 
abundant  c^ortnnlty  to  amend  her  oom- 
plalnt  and  has  persistently  declined  to  do  si^ 
the  lodgment  is  reversed  and  the  cause  re* 
manded  to  the  trial  court,  with  directions  to 
enter  an  fwder  ct  dliimilawtl. 

Judgment  reversed  and  cause  remanded. 

HllXk  J.,  not  partictpatlng. 


(«0  Colo.  «7> 

UNION  PAa  B,  00.  T.  GUJ*    <Na.  8279J 

(Supreme  Court  of  Colorado.    Nov.  1,  1915. 
Opinion  Modified  and  Rehearing  De- 
nied Jan.  3,  1916.) 

L  CONTmUAKCE  4=>26  —  QSOURDS  —  DlLt- 

QENCE. 

Where  tiie  affidavits  acoompanylng  an  ap- 
plication tor  a  continuance  showed  knowledge 
that  an  insurance  company  whose  papers  de- 
fendant desired  to  have  brought  in  under  anb- 
pcena  duces  tecum,  was  a  foreign  corporation, 
and  the  subpoma  was  directed  to  its  local  as«it, 
from  whom  defendant  could  have  dlscoveivd  the 
whereabouts  of  the  p^^ers  which  were  outride 
the  state,  the  affidavit  failed  to  show  such  dili- 
gence that  refusal  of  the  continuance,  when  the 
papers  were  not  produced  by  the  local  agent, 
was  an  abuse  of  oucretion. 

[Ed.  Note.— For  other  eases,  see  OoDtinnance, 
Cent  Dig.  H  74-83;  Dte.  Dig.  «s»a6.] 

2.  GONTINUANCB  4=>26  —  ObOCNDS—MAIVBI- 
AI.1TT  or  BVIDSNCS. 

Where  a  continuance  was  sought  by  defend- 
ant carrier  In  a  personal  injury  case  on  affidavit 
showing  that  defendant,  if  permitted,  could 
produce  an  application  for  insurance  made  Atter 
the  injury  in  which  plaintiff  stated  he  was  in 
good  health,  the  affidavit  was  insnffident  to  re- 
quire a  continuance,  for  the  evidence  would  bear 
only  on  plaintiff's  credibility,  and  not  on  the  fact 
of  injury. 

[E^.  Note.— For  other  cases,  see  Continnancc^ 
Cent.  Dig.  S  73;  Dea  Dig.  «=»25J 

3.  APPBAI.  and  EKBOB  «=»1066  —  WAWr^MM 

Ebbob— Instbuctions. 

In  an  action  for  injuries  to  a  passenger  in 
a  collisioa,  an  instruction  that  after  plaintifl 
proved  the  collision  and  that  be  was  then  a  pas- 
senger,  the  burden  was  on  the  defendant  to  snow 
its  freedom  from  negligence,  white  erroneous  in 
the  abstract,  was  not  prejudicial,  under  the  pie- 
sumption  of  the  carrier's  negligence  ari^g 
from  injury  to  a  passenger  -on  a  train,  d^end- 
ant  tiaving  offered  no  proof  oa  the  qnesticm  of 
negligence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  4220;  Dec  Dig.  «=»10eej 

4.  Cabnebs  «=»318— Injubies  to  PASSBZiawn 

NEOUQEHCE— EVIDBNCK— ScmoiENCT. 

In  an  action  for  injuries  to  a  passenger, 
evidence  of  the  trainmen  that  the  train  was  run- 
ning on  the  main  track,  that  the  motormao  did 
not  try  to  stop  it,  being  busy  at  something  ^ao, 
aud  that  it  struck,  head  on,  a  freight  train,  in 
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broad  daylight,  ma  snffidoit  to  ahov  necliseDce 
of  the  company. 

[Ed.  Not&— For  other  eaaea,  aee  OanierB, 
Cent.  Dig.  H  1270,  1307-1814;  Dec.  Dig.  «s> 

318.] 

6.  Appeal  and  Bkbob  <S=al004  —  Rkvibw  — 
Pebsoivai.  Xnjqbibs— Amount  of  Dahaoss 
— QuEsnoir  tob  Jubt.  . 

In  an  action  for  injuries  to  a  paasenger  on 
a  milway  train,  where  the  evidence  as  to  the 
extent  of  injuries  to  plaintifFs  eye  was  vqlunii- 
nooa,  technical,  conflicting,  and  QDsatisfactory, 
the  question  was  for  the  jnry,  whose  finding  will 
not  be  distorbed. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Gent.  Dig.  H  8044-8917;  Dee;  Dig.  ^ 

1004.] 

Bnor  to  Dlatrlct  Coart,  Weld  Onmty; 
Nell  V.  Grabam,  Jndga 

Action  by  W.  H.  OIU  against  tlie  Union  Pa- 
cific Railroad  Oompany*  a  corporation.  From 
&  judgment  for  plaintifl,  defendant  brings  er- 
ror. Affirmed. 

Hughes  St  Dorsey,  El  D.  White,  John  Q. 
Dler,  and  Henry  W.  Toll,  all  of  Denver,  for 
plaintiff  in  error.  Elbert  O.  Smith,  of  Gree- 
ley, for  defendant  in  error. 

SCOTT,  J.  The  defendant  in  error  recov- 
ered a  verdict  and  Judgment  against  the 
plainttft  in  error,  in  the  district  court  of 
Weld  county,  in  the  sum  of  $2,600  as  dam- 
ages for  Injuries  sustained  while  riding  as  a 
passenger  in  defendant's  motor  passenger 
car.  PlaintifF  below  boarded  the  car  at 
Brighton  and  paid  his  fare  from  that  point 
to  Boulder.  At  a  point  near  Boulder  the 
motor  car  collided  with  a  ^Ight  train,  which 
occasioned  the  injuries  complained  ot.  There 
are  but  two  assignments  of  error  worthy  of 
notice. 

[1,2]  L  The  defendant  company  ramtends 
that  the  court  erred  In  denying  its  applica- 
tion for  a  postponement  of  the  trial.  At  the 
request  of  defendant,  the  court  entered  an 
order  authorizing  the  issue  of  a  subpoena 
duces  tecum  directed  to  J.  T.  Kendall,  the 
general  agent  for  Colorado,  of  the  Bankers' 
Life  Company  of  Des  Moines,  Iowa,  a  foreign 
insurance  corporation,  requiring  said  agent  to 
bring  with  blm  and  produce  at  the  lime  of 
the  trial,  to  be  used  as  evidence,  "any  and 
all  papers,  documents,  and  writings  of  and 
concerning  the  application  of  W.  H.  Gill, 
plaintiff,  for  reinstatement  and  insurance  In 
the  Bankers*  life  Company  of  Des  Moines, 
Iowa.**  The  subpcma  was  duly  served  on 
Kendan  in  the  city  of  Denver,  on  December 
10,  1913.  Kendall  at  once  wired  bis  com- 
pany the  tact  of  the  service  of  the  subpoena. 
The  company  wired  Kendall  on  December 
12tb  as  follow: 

"Tou  can  answer  In  court  that  you  have  no 
papers,  that  they  were  all  sent  here,  and  show 
tbem  the  company's  wire.  We  iuAA  all  these 
mutters  in  confidence  unless  compelled  to  dis- 
close by  taking  our  deposition.  This  statement 
is  all  that  can  be  required  of  you." 

It  was  alleged  In  the  affidavit  for  a  ciHitin- 
Qance  that: 


said  *paper8,  docaments  and  writings  of 
and  concerning  the  application  of  W.  H.  Gill 
for  reinstatement  and  insurance  in  the  Bankers' 
Life  Company,  of  Des  Moines,  Iowa,'  the  de- 
fendant is  informed  and  believes,  contain  evi- 
dence material  to  the  defendant's  defense  in  this 
cause,  and  that  the  defendant  has  used  due  dili- 
gence in  mdeavoring  to  procure  the  samew" 

This  craitalns  no  statement  of  tact  whlfdi 
the  plaintiff  expected  to  prova  It  is  a  mere 
conclusion  that  whatever  the  evid^ce  may 
be,  it  is  material.  The  application  was  sup- 
ported by  affidavits  of  counsel,  and  it  Is  con- 
tended that  the  affidavit  ot  a  Mr.  Southard 
shows  that  the  papers  and 'documents  desired 
contained  evidence  material  to  the  defense. 
The  statem^  in  this  affidavit  Is  as  follows : 

"That  he  is  one  of  the  kttomeys  for  the  de- 
fendant in  the  above-entitled  cause;  that  on 
or  about  the  2d  day  of  December,  A.  D.  1913, 
he  was  informed  that  plaintiff,  W.  H.  Gill,  had 
been  insured  in  the  Bankers'  Life  Company  of 
Des  Moines,  Iowa;  that  said  policy,  for  some 
reason  unknown  to  your  affiant,  liad  lapsed,  and 
that  thereafter  the  said  plaintiff  made  applica- 
tion for  r^nstattfneut  in  said  insurance  compa- 
ny; that  said  appHcation  for  reinstat«nent  in 
said  company  was  made  after  the  alleged  acci- 
dent set  forth  in  said  plaintiff's  complaint;  that 
in  said  application  for  reinstatement  said  plain- 
tiff, OB  your  affiant  is  informed  and  believes,  and 
BO  states  the  fact  to  be,  in  substance,  stated  that 
bis  physical  condition  was  such  that  he  could 
and  should  be  reinstated  in  said  company  under 
the  rules  and  relations  thereof,  and  ttiat  he 
had  suffered  no  injury  which  would  disqualify 
him,  the  said  plaintiff,  from  being  reinstated  in 
said  company;  that  thereafter  and  before  final 
action  had  been  taken  by  said  insurance  com- 
pany upon  said  ai>plication  for  reinstatement, 
the  attention  of  said  W.  H.  Gill  was  called  to 
the  ffict  of  the  pendency  of  this  action,  but  that 
said  W.  H.  Gill,  while  alleging  that  said  acci- 
dent had  occurred,  stated  In  substance  that 
the  same  was  of  little  or  no  consequence;  that 
thereafter,  as  your  affiant  is  informed  and  be- 
lieves the  said  W.  H.  Gill  was  reinstated  for 
insurance  in  said  the  Banken^  Idfe  Company  of 
Des  Moines,  Iowa." 

The  subpoena  duces  tecum  was  directed  to 
Kendall,  the  general  agent  of  the  company  in 
Denver.-  It  called  for  any  and  all  papers, 
documents,  and  writings  concerning  Giil'a  ap- 
plication for  reinstatement  as  a  policy  holder. 

The  affidavit  alleges  that  the  Insurance 
company  Is  a  foreign  corporation  with  Its 
principal  offit^  at  Des  Moines,  Iowa.  The 
showing  is  that  such  application  and  the 
papers  connected  with  It  were  at  Des  Moines, 
and  not  with  Kendall  at  Denver.  If  the  de- 
fendant did  not  know  this  at  the  time,  It 
could  have  easily  ascertained  the  fact  from 
Kendall,  and  therefore  the  issuance  of  the 
subpoena  to  Kendall  was  useless  and  ineffec- 
tive. If  the  defendant  had  proceeded  imme- 
diately to  take  the  deposition  of  the  officers 
at  Des  Moines,  there  might  have  been  a  bet- 
ter exhibition  of  diligence.  The  affidavit 
states  that  Southard  Is  Informed  and  be- 
lieves that  the  application  stated  that  the 
physical  condition  of  Gill  was  such  that  he 
could  and  should  be  reinstated  under  the 
rules  and  regulations  of  the  company,  and 
that  he  had  suffered  no  Injury  which  would 
disqualify  him  from  being  reinstated.  This 
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does  not  set  forth  any  fact  material  to  the 
issues  in  the  case  which  the  defendant  ex- 
pected to  prove.  If  the  conclusion  stated  be 
conceded  to  be  true,  it  would  in  no  sense 
tend  to  bar  a  recovery  or  to  mitigate  the 
damages.  Its  only  possible  effect  could  be 
as  to  the  credibility  of  Gill  as  a  witness. 
There  was  no  abuse  of  discretion  upon  the 
part  of  the  trial  judge  in  denying  the  applica- 
tion for  a  continuance. 

[3]  2.  Objection  is  urged  to  Instmcticai  No. 
4  as  follows : 

"In  this  case  the  burden  of  proof  is  upon  the 
plaintiff  to  establish  by  a  preponderance  of  the 
evideuce  the  allegations  of  the  complaint;  that 
is  to  say,  it  is  incumbent  upon  the  plaintiff  to 
establish  the  fact  that  be  was  a  passenger  for 
pay  upon  the  motor  car  of  the  defendant  and 
was  Injared  by  reason  of  the  motor  car  in  which 
he  was  a  passenger,  colliding  with  a  frdght 
train  of  the  defendant  company;  and  wlien  the 
plaintiff  has  shown  these  facts  by  a  preponder- 
ance of  the  evidence,  that  is  sufficient  to  estab- 
lish the  presumptiim  of  nwligence  on  the  part  ot 
the  defendant,  llien  the  burden  of  proof  shifts 
anil  it  is  incmnbeat  upon  the  defendant  to  es- 
tablish by  a  preponderance  of  the  evideiioe  the 
fact  that  it  was  without  n^ligence." 

The  last  sentence  of  this  instruction  In  the 
abstract  is  not  an  accurate  statement  of  the 
law,  but  It  does  not  constitute  prejudicial  er- 
ror under  the  facts  of  this  case,  whatever 
may  be  said  of  It  as  applied  to  different  dr^ 
cumstances.  The  defendant  introduced  no 
testimony  upon  the  question  of  negligence, 
and  so  far  as  the  testimony  is  concerned,  the 
negligence  of  the  defendant  appears  without 
dispute.  Still  further,  the  negligence  stands 
without  attempted  excuse  or  explanation. 

The  authorities  cited  by  plaintiff  in  error 
are  conclusive  against  its  contention  of  prej- 
udice here.   Among  these  are  the  following: 

"Id  the  case  of  a  passenger  the  fact  of  an 
accident  carries  with  it  a  presumption  Of  neg- 
liRence  on  the  part  of  the  carrier,  a  presumption 
which  in  the  absence  of  some  explanation  or 
proof  to  tlie  contrary,  is  sufficient  to  sustain 
a  verdict  against  him."  Patton  v.  Texas  &  Pa- 
cific Ry.  Co..  179  U.  S.  658,  21  Sup.  Ct.  275, 
45  U  bd.  361. 

"It  is  sometimes  said  that  the  mere  happening 
of  an  accident  in  this  class  of  cases  raises  a  pre- 
sumption of  negligence,  but  this  is  hardly  ac- 
curate. Negligence  is  never  presumed.  If  it 
were,  it  would  be  the  dut^  of  the  court,  in  the 
absence  of  exculpatory  evidence  by  the  defend- 
ant, to  direct  a  verdict  for  the  plaintiff,  whereas 
in  these  cases  the  question  ts  for  the  jury.  The 
accurate  statement  of  the  law  is'not  that  negli- 
gence Is  presumed,  but  that  the  circumstances 
amount  to  evidence  from  which  it  may  be  infer- 
red by  the  jury."  East  End  Oil  Go.  v.  Penn. 
Torpedo  Co.,  190  Pa.  850,  42  Atl.  707. 

'"Ilie  doctrine  does  not  dispense  with  the  re- 
quirement that  the  party  who  alleges  negligence 
must  prove  the  fact,  but  relates  only  to  the  mode 
of  proving  it.  The  fact  of  the  accident  fur- 
nishes merely  some  evidence  to  go  to  the  jury, 
which  requires  the  defendant  'to  go  forward 
with  hia  proof.' "  Stewart  v.  Van  Deventer 
Carpet  Co.,  138  N.  C.  60,  50  S.  E.  562. 

The  freight  train  was  on  the  same  track 
with  the  motor  car,  and  there  Is  not  suf- 
ficient In  the  record  even  to  disclose  clearly 
whether  the  train  was  standing  atill,  mov- 
ing forward,  or  backward. 

[4]  The  only  testimony  upon  the  question 
ot  Diligence  was  that  of  the  conductor  and 


motorman  In  charge  of  the  car  at  the  time 
of  the  injury,  and  who  were  still  In  the  em- 
ploy of  the  company  at  the  time  of  the  tzlaL 
The  conductor  testifies  as  follows: 

"I  work  for  the  Union  Pacific  Railroad  Com- 
pany as  a  conductor,  and  was  so  employed  on 
Febmary  11,  1913.  On  tins  day  I  was  c<»idiio- 
tor  in  charge  of  a  motor  car  running  between 
Brighton  and  Boulder,  and  we  left  Brighten 
that  morning  at  8:40.  Oill  was  on  the  motor 
car  tliat  morning  and  paid  a  fare  from  Brighton 
to  Boulder.  •  •  •  We  had  a  head  on  colli- 
sion, west  of  Valmont,  with  a  freight  train. 
Conductor  UitcheU  was  in  charge  of  the  freight 
train,  and  he  was  working  for  the  sam;  com- 
pany I  was.  I  don't  know  whether  or  not 
Mitchell  ever  run  a  passenger  train  as  I  had 
never  seen  him  when  he  was  so  employed. 
*  *  ^  Q.  Well,  when  this  collision  occurred, 
that  was  on  the  main  trade,  was  it?  A.  Yea^ 
sir.  We  were  on  the  main  line^  and  the  next  atip 
tion  was  Boulder  Junction,  and  the  one  f^dlow 
ing  that  was  Boulder:  whidi  was  about  four 
miles  or  near  that.  The  last  time  I  saw  Mr. 
Gill  before  the  accident  he  was  in  the  second 
seat  in  the  ladies  part  of  the  coach,  car 
lather,  on  the  left-hand  side.  He  was  sitting 
alone,  but  I  don't  recall  just  where  we  were, 
but  it  was  some  where  around  Ligget^  or  be- 
tween Liggett  and  Valmont.  liggett  u  aboat 
five  miles  from  ValmtHit." 

Hie  motorman  testified  as  follows: 
"I  live  In  Bonldeiv  and  I  am  a  motorman  fn 
the  Union  Pacific  Bailroad  Company,  and  was 

so  employed  February  11,  1913,  running  the  mo* 
tor  car  from  Brighton  to  Boulder.  There  was 
a  collision  that  morning  Just  west  of  Valmont, 
and  I  was  in  the  engine  room  ot  the  motor  car 
at  the  time,  running  the  engine.  We  were  run- 
ning on  onr  own  time,  and  the  collision  occurred 
about  three  hundred  feet  west  of  the  switch  on 
the  Union  Pacific  right  of  way.  I  did  not  mate 
any  efltort  to  stop  before  the  accident,  as  I  was 
busy  dcdng  something  else  and  did  not  see  then. 
Wo  were  running  on  our  own  time,  and  just 
after  the  accident  I  noticed  a  locomotive  in  front 
of  us.  Conductor  Mitchell  had  charge  of  that 
train,  which  was  a  Uni(Hi  Pacific  train,  and 
Mitchell  was  working  for  the  Union  Pacim:.  It 
was  a  freight  train,  and  after  the  accident  I 
saw  Mr.  Gill,  whom  I  had  seen  before  and  knew 
hf  his  name.  I  was  not  well  acquainted  with 
tim,  but  remember  seeing  him  in  the  motor  car 
that  morning  after  the  aoddent" 

It  would  be  difficult  to  concdve  a  clearer 
case  of  negligence  than  Is  thos  disclosed  t^* 
this  nndispnted  testimony.  Under  this  stats 
of  facts  It  Is  idle  to  dtscnss  the  instmctlon 
complained  ot  as  USag  in  any  sense  pr^ 
udicial  to  the  defendant: 

[S]  The  only  question  ot  merit  In  the  case, 
and  the  only  one  concerning  which  there  wss 
any  real  dispute  In  the  testimony,  was  as  to 
the  extent  of  an  injury  to  plalntlfTs  eye,  and 
the  resulting  effects.  This  testimony  appears 
to  be  TOlaminous,  highly  technical,  given  by 
experts  upon  this  question,  and  as  is  usual 
in  such  cases,  very  conflicting  and  unsatis- 
factory. This  was  for  the  jvry,  and  we  sea 
no  reason  why  the  finding  of  that  body  should 
be  disturbed.  ' 

There  are  61  cXtier  assignments  ot  error, 
which  we  have  considered,  but  whlc^  we  do 
not  deem  ot  snffident  Importance  to  Justify 
dlscussioQ  in  this  case. 

The  judgmmt  is  afflnned. 

OABBEJBT,  a  and  QABSIOUBS;  J« 
concurring. 
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GOI>OSADO  GOLD  DREDGING  CO.  et  al. 
7.  STEARNS-ROGER  MFG.  CO. 
et  a!.   (No.  8265.) 
(Supreme  Court  of  Colorado.   Jan.  3,  1916.) 

1.  MiKEa  AMD  Minerals  <^112  —  Liens  — 
Places  —  "Deposit  Yielding  Metals  ob 
Minerals." 

fiev.  St  1908,  I  4028,  declariog  that  the 
provisiODS  of  the  lien  act  ehall  apply  to  ail  per- 
sons who  shall  do  work  or  Bball  furnish  ma- 
terials or  mining,  miUinx  or  other  machinery 
or  other  fixtures  for  workmc  preservation,  pros- 
pecting, or  development  of  any  mine,  lode,  or 
mining  claim  or  deposit  yielding  metaU  or  min- 
erals, applies  to  placer  mines,  such  mines  be- 
ing included  under  the  words,  "deposit  yielding 
metals  or  minerals." 

[Ed.  Note.— For  other  cases,  see  Mlnea  and 
Mineral^  Cent.  Dig.  H  23S-28S;  Dec  Dif .  «a» 
112.3 

2.  Mines  and  Minerals  ^112  —  Luns  — 
"KixTtnw." 

▲  dredge  boat,  osed  In  placer  mining  by 
m—na  of  artificial  pond  whereby  gravel  in  fnmt 
of  tbe  boat  i>  drawn  ap,  washed,  and  deposited 
in  the  rear,  which  was  of  large  substantial  size, 
is  a  fixture  within  Rev.  St  1908,  S  4028,  giving 
llena  to  all  persons  who  shall  do  work  or  fur- 
nish materials,  or  mining  or  milling  or  other 
machinery  or  fixtures  for  the  working,  preser- 
vation, or  developing  of  any-  mine  or  deposit 
yielding  metals  or  minerals,  and  to  one  fornish- 
ing  machinery  for  the  dreogeboat  ia  entitled  to 
a  Ben. 

[Bd.  Kote.— For  other  cases,  see  Mines  and 
Minerals,  Gent  Dig.  »  233-^ ;  Dec.  Dig.  ^ 
112. 

For  other  definiti<His,  see  Words  and  Phrases, 
First  and  Second  Series,  Fixture.] 

8.  MiNXS  AND  MiNEBAU  «=3ll2— LlENS— MA- 
CHINKBT. 

Where  tbe  owner  ot  a  mining  claim  requir- 
ed those  who  entered  under  option  to  purchase 
to  construct  a  dredgeboat  to  mine  the  placer, 
persons  furnishing  machinery  for  tbe  dredge- 
boat  are  under  Rev.  St  1908,  S  providfiig 
for  liens  upon  mining  property  in  favor  of  those 
furnishing  machinery,  etc,  entitled  to  a  lien  on 
tbe  claim  Itself. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
^erals.  Cent.  Dig.  «  288-286;  Dec.  Dig.  «=» 

A.  Minks  AND  Mxhbbals  «s»lid— liatnB— Pu- 
OBTTT— Notice. 

One  who  acquired  a  mining  claim  with  no- 
tice after  lieaa  were  attached,  takes  it  subject 
to  tbe  lien. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S  238;  Dec.  Dig.  «=>116.] 

&  Minks  and  Minsbalb  «S9117— Liens— En- 

HANCEUBNT  IN  VALOB. 

Where  the  owner  of  a  placer  claim  requir- 
ed one  entering  under  option  to  purchase,  to 
construct  a  dredge,  It  will,  in  a  proceeding  to  af- 
fix a  Hen  on  the  land  on  account  sums  due  on 
machinery  for  the  dredge,  be  presumed  that  the 
mine  was  enhanced  to  the  value  of  tbe  dredge. 

G:d.  Note. — For  other  cases,  see  Mines  and 
erals,  Cent  Dig.  {  239;  Dec  Dig.  «=»117.] 

&  Mines  and  Minbrals  <s»112  •—  Liens  — 

Application.^ 

Where  a  placer  mine  formed  a  single,  un- 
divided property  intended  to  be  worked  by  one 
dredgeboat,  it  is  proper,  tbe  dredge  not  having 
been  paid  for,  to  extend  the  lien  over  the  whole 
mine  although  it  consisted  of  several  claims. 

!Ed.  Note,— For  other  cases,  see  Mines  and 
nerals.  Cent  Dig.  St  233-235;  Dec  Dig.  «=» 
112.] 


7.  Appeal  and  Ebbob  «=»e94  —  Rboobd  — 

QCESTIONB  PbESENTED  FOB  REVIEW. 

Where  tbe  abstract  did  not  contain  the  lien 
statements  or  other  evidence  upon  which  the 
court  found,  objections  to  items  of  tbe  lien 
claims  cannot  be  reviewed  on  appeal. 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  2910,  2915;  Dec  Dig.  ^ 
694.] 

8.  Appeal  and  Erbob  «=>170  —  Questions 
Pbesented  fob  Review. 

An  assignment  complaining  of  the  uncon- 
stitutionality of  a  stntute  cannot  be  reviewed 
where  no  error  was  alleged  in  any  ruling  of  the 
court  upon  that  question. 

tEd.  Note.— For  othw  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  1035-lOW,  1096,  UOO; 
Dec  Dig.  «=»170.] 

Error  to  District  Court,  Costilla  County; 
C.  O.  Holbrook,  Judge. 

Action  by  the  Staarns-Roger  Manufacturing 
Company  and  others  against  the  Colorado 
Gold  Dredging  Company,  a  corporation,  and 
W.  A.  -  Wight  There  was  Judgment  tor 
plaintiffs,  and  defendants  brlnx  error.  Af- 
firmed. 

John  T.  Bottom,  of  Denver,  and  George 
M.  Irwin,  of  Colorado  Springs  (A.  H.  Waller, 
of  Moberly,  Mo.,  and  Milnor  E.  Gleaves,  of 
Denrer,  of  counsel),  for  plaintiffs  in  error. 
W.  L.  Hartman  and  C.  A.  Ballreich,  both  of 
Pueblo,  and  Thomas,  Bryant,  Nye  &  Mai- 
bum  and  Edwin  H.  Park*  all  ot  Denver,  for 
defendants  In  error. 

TELLER,  J.  The  plaintiffs  In  error  seek 
to  reverse  a  Judgment  whereby  tbe  defend- 
ants in  error  were  given  liens  upon  a  dredge- 
boat  and  certain  placer  grounds  on  which  a 
dredge  had  been  constructed  for  the  extrac- 
tion of  gold  from  tbe  placer.  The  Dredging 
Company,  boldlug  an  option  to  purchase  tbe 
placer,  constructed  the  dredge  on  the  ground. 
Two  of  the  Uen  claimants  furnished  ma- 
chinery or  materials  for  the  dredge,  and  tbe 
third  claims  a  Hen  for  various  articles  fur- 
nished during  the  operation  of  the  dredge, 
and  for  his  services  at  tbat  time.  Numerous 
errors  are  assigned,  most  of  which  cannot 
be  considered  because  the  abstract  jshows  no 
objection  made  to  the  rulings  on  which 
the  assignments  are  based. 

[1]  The  only  question  which  la  properly 
presented  so  as  to  entitle  it  to  consideration 
is  tbe  alleged  error  of  tbe  court  In  holding 
that  the  dredge  was  the  subject  of  a  Hen 
under  our  statutes.  Counsel  on  bottt  sides 
argue  at  length  as  to  the  application  of  sec- 
tion 4027,  R.  S.  1908,  to  the  facts  In  this 
case,  but  In  our  view  if  there  Is  a  lien  at  all 
It  must  be  based  on  tbe  provisions  of  section 
4028,  Id.  Tbe  part  of  that  section  necessary 
to  be  considered  Is  as  follows: 

"Tbe  provisions  of  this  act  shall  appl^  to  all 
persons  who  «hall  do  work  or  shall  furnish  ma- 
terials or  mining,  milling  or  other  machinery  or 
other  fixtures,  as  provided  in  section  1  of  this 
act  for  the  working,  preservation,  prospecting 
or  development  of  any  mine,  lode  or  mining 
claim  or  deposit  yielding  metals  or  minerals  of 
any  kind  or  for  the  working,  preservation  or  de- 
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velopment  of  any  snch  mine,  lode  or  deposit  in 
search  of  any  such  metals  or  minerals ;  and  to 
all  persona  who  shall  do  work  npon  or  furnish 
materials,  miniji£,  milling  or  other  machinery 
or  other  nxtUKs,  as  provided  in  sectioD  1  of  this 
act,  upon,  in  or  for  any  shaft,  tunnel,  mill  or 
tunnel  site,  incline,  adit,  drift  or  any  draining 
or  other  imj)roTement  of  or  upon  any  such  mine, 
lode,  deposit  or  tunnel  site." 

It  Is  objected  that  this  does  not  refer  to 
placers,  but  we  are  of  tlie  opinion  that  the 
words  "deposit  yielding  metals  or  minerals," 
<.-learly  Include  gold-bearing  sands  or  gravels, 
which  are  commonly  known  as  placers.  The 
provisions  of  tbe  act  giving  liens  to  persons 
of  designated  classes  are,  by  tbls  section, 
made  to  apply  to  persons  who  shall  furnish 
materials  or  machinery,  "upon,  in  or  for"  any 
Improvement,  "of  or  upon  snch  mine,  depos- 
it," etc. 

[2]  It  la  Insisted,  however,  that  the  Im- 
provement must  be  something  which  falls 
within  the  definition  of  a  fixture,  and  that 
the  dredgeboat,  not  being  affixed  to  the  land, 
is  not  a  fixture.  According  to  the  modem 
doctrine,  whether  or  not  a  thing  is  a  fixture 
Is  to  be  determined  not  alone  by  the  fact 
that  It  was  or  was  not  affixed  to  tbe  realty, 
but  rather  by  the  use  to  wbl<A  It  la  to  be  ai>- 
piled,  and  the  intention  of  the  party  who 
brings  it  upon  the  land,  as  shown  by  the 
-drciunstances  of  tbe  case.  Gary  Hardware 
Oo.  V.  McCarty,  10  Colo.  App.  200,  50  Pae. 
744;  RosevlUe  A.  M.  Co.  t.  Iowa  Gulch  G. 
M.  Co.,  16  Colo.  29,  24  Pac.  920,  22  Am.  St 
Rep.  373. 

The  record  shows  that  the  placer  which 
the  Dredging  Company  had  an  option  to 
purchase,  with  a  present  right  of  irassesslon, 
was  of  large  area,  consisting  of  many  claims ; 
and  that  the  dredgeboat  was  a  substantial 
stntcture  85  feet  long,  30  feet  wide,  and  6 
feet  deep,  weighing,  with  its  ma(^nery,  726,- 
000  pounds.  It  was  floated  in  an  artificial 
pond  from  one  side  or  end  of  which  it  took 
sand,  gravel,  and  rocks,  wliich,  after  being 
washed,  were  deposited  at  the  rear  of  the 
dredge,  which  moved  forward  as  the  work 
progressed.  Had  the  dredge  been  actually  af- 
fixed to  the  land  and  Immovable,  the  use  for 
which  it  was  Intended  would  not  have  been 
possible.  That  snch  a  structure  was  intend- 
ed for  the  permanent  working  of  the  deposit, 
and  not  for  mere  temporary  use,  cannot  be 
doubted.  It  was  an  improvement  "ot  and 
upon"  the  gold-bearing  deposit,  essential  to 
working  it,  and  as  much  a  part  of  It  as  Is  a 
mill  on  a  lode  claim.  The  machinery  on 
the  dredgeboat  formed  a  part  of  it,  was  nec- 
essary to  effectuate  the  purpose  of  the  boat's 
construction,  and  was  a  fixture  under  the 
decisions  of  this  court.  Gibson  v.  McNichols, 
51  Colo.  54,  lie  Paa  1041. 

[3]  Plaintiffs  In  error  contend  that  a  lien 
in  this  case  can  in  no  event  attach  to  the 
land,  since  the  Dredging  Company  had  only 
an  option  to  purchase  it.  While  It  is  true 
that  there  was  no  agreement  by  the  Dredg- 
ing Company  to  purchase,  there  was  a  con- 


dition, In  Uie  butromcsit  siring  the  optim, 
that  a  dredgeboat  should  be  cmstrncted. 
This  was  a  reQnlmaent  made  by  the  Trindi- 
era  Estate  Cinnpany,  the  owner  of  Oie  land. 
This  brings  the  case  within  the  rule  laid 
down  In  Shaplelgh  r.  Hull,  21  Cola  419,  41 
Paa  1108,  where  this  court  held  that  what 
a  vendOT  requires  the  constmction  of  a  build- 
ing npon  the  land  contracted  to  be  conveyed, 
and  It  Is  built,  the  land  as  well  as  the  build- 
ing is  subject  to  a  lien.  O^at  the  Dredgfaw 
Company  could  not  be  compelled  to  construct 
the  boat  Is  Immaterial,  tb»  qnestlou  tnn- 
Ing  not  ni>on  that  cwnpany's  oblation  In  tbe 
matter,  but  up<«i  the  foct  that  the  owner  of 
the  land  required,  and  so  anthorfzed,  Oie 
conatmctiott  of  the  dredge  oa  the  land. 

[4]  The  liaa,  OKxetore,  attadiea  to  Oie 
fee,  and  are  good  as  against  plaintiff  In  v-- 
ror  Wight,  who  took  title  tr<m  tbe  Trlndura 
Estate  Company  after  Uke  liens  had  attadi- 
ed,  and  with  full  notice  of  the  facts.  Wight 
was  a  stodcholder  in  tb&  Dredging  Company, 
took  part  in  conferences  concerning  the  cod- 
struction  of  the  dredge,  and  took  title  to 
the  placer  by  deed  made  expressl;  subject  to 
the  agreement  which  required  a  dredge  to 
be  constructed. 

[S]  It  Is  contended  that  a  lien  In  this 
case  la  not  within  the  reason  of  tbe  law  which 
is  said  to  give  a  lien  <Hily  for  that  which  has 
added  value  to  real  estate.  But  It  cannot 
be  denied  that  the  placer,  which  we  are  Jus- 
tified in  assuming  to  contain  gold  of  consider- 
able value,  in  view  of  the  amount  paid  for 
it,  Is  of  greater  value  with  this  dredgeboat 
on  it  and  equipped  for  recovering  the  gold, 
than  it  was  before  the  dredge  was  built 
There  is  certainly  no  lack  of  equity  in  sub- 
jecting the  land  to  debts  incurred  for  im- 
provements thereon  made  at  the  Instance  ct 
the  owner  of  the  fee. 

[6]  But,  it  is  said.  It  is  impossible  to  de- 
termine how  much  of  the  realty  should  be 
made  subject  to  the  lien.  The  statute  pro- 
vides that  the  Hen  shall  extend  to  so  much 
of  the  lands  as  may  be  necessary  for  the  con- 
venient use  and  occupation  of  the  structure 
from  whose  construction  the  lien  originates. 
This  is  clearly  for  the  benefit  of  the  Uphold- 
er, 80  that  he  may  not  be  deprived  of  an 
portunlty  to  realize  on  his  security  by  hav- 
iDg  less  ground  than  Is  necessary  for  Its 
proper  use.  Here  the  placer  forms  a  sin^e, 
undivided  property,  intended  to  be  vorkei 
by  the  dredgeboat,  and  the  lien  properly  at- 
taches to  it  as  a  whole. 

[7]  Objection  Is  made  in  argument  to  sev- 
eral items  of  the  claims,  but  as  the  abstract 
does  not  contain  the  11^  statements  or  other 
evidence  npon  which  the  court  made  Its  find- 
ings, we  are  not  called  npon  to  consider  those 
matters. 

[8]  Assignments  of  error  17  and  IS  allege 
that  the  mechanic's  lien  law  of  this  ststt 
is  unconstitutional,  but  no  error  is  alleged  In 
any  ruUng  of  the  trial  court  on  that  questioa, 
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A  careful  examination  of  the  abstract  dis- 
closes no  anestlcm  the  kind  raised  In  the 
eonrt  below;  hence  we  cannot  consider  it 
here. 

There  being  no  error  In  the  record,  the 
judgm^t  is  affirmed. 

OABBBBT,  a  and  GARRIQUES,  J., 
concur. 

a?  Aril.  <U)  — — ■ 

In  re  TTRR1!LL*S  BSTArm 
KNAUFF  et  al.  t.  DAVIDSON. 
(No.  1466.) 

(Supreme  Gout  of  Arlxona.    Dee.  22,  191S.7 

1.  Wnxs  «=»1— Right  or  Tistahxhtaby  Dia- 
PosmoN — Statutobt  Obioin. 

The  right  to  make  a  testamentar?  disposi- 
tion of  property  is  pnrely  of  statutory  creation, 
and  is  available  on^  on  strict  compliance  with 
the  reQuirements  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent. 
Dig.  I  1 ;  Dec  Dig.  ^1.] 

2.  WIXU9  «=»489— GonsnuonoN— IntxHT  or 

^ntSTATOB. 

A  valid  will  will  be  construed  to  give  ^ect 
to  the  iDteotion  of  the  testator  if  it  is  lawful 
and  ascertaiaable. 

Note.— For  other  case^  see  Wills,  CoiL 
H  9S2,  OSS,  9S7;  DeeTDlg.  «ss)4^.] 

8.  Wn-LS  4=9l33  —  "HoLooBAPHic  Wni"  — 

NlGBBSITT  rOB  SlQMATUBK. 

Under  the  statute  of  wills,  requiring  that 
the  instrument  be  authenticated  1^  the  aigna- 
tnre  of  the  testator,  where  decedent  wrote  at 
the  bead  of  a  Bheet  of  note  paper,  "This  is  my 
last  and  only  wiU.  If  I  should  make  another 
later  I  will  destroy  this  one,"  thereafter  noting 
the  disposition  she  desired  made  of  her  proper- 
ty, but  not  signing  the  sheet,  which  she  placed 
in  an  envelope,  indorsing  it:  "This  is  my  last 
and  only  WUL  To  be  opened  and  acted  upon  by 
the  Officers  of  the  Humane  Society  in  Phoenix. 
[Signed]  Miss  M.  A.  R.  TjrreU"— there  was  no 
valid  "holographic  will,"  the  essentials  of  which 
are  that  the  paper  express  a  testamentary  dis- 
I>osition  of  property  and  be  wholly  written  and 
signed  the  testator,  which  may  be  proved  as 
other  private  writings,  since  the  signed  writing 
on  the  envelope  was  not  a  will,  while  that  on 
the  note  paper  was  not  signed,  there  being  no 
■nfficient  connection  between  the  Instromento  to 
incorporate  them. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  342-344 ;  Dec  Dig.  e=»133. 

For  other  definitionB,  see  Words  and  Phrases, 
First  and  Second  Series,  Holographic  WllL] 

4.  Wills  «=»133— Holoqraphio  Wixj>-Nx- 

CK8SITT  rOB  SlONATUBE. 

Where  a  testator  writes  and  signs  his  name 
upon  an  envelope,  stating  that  bis  last  will  will 
be  found  among  his  effects  in  a  certain  trunk, 
and  is  so  precise  in  the  descriptioo  of  the  paper 
tiiat  there  can  be  no  doubt  of  its  identification, 
the  instrument,  being  found  in  the  designatea 
place  unsigned,  cannot  be  admitted  to  pn^ate 
MB  a  holographic  will  on  account  of  the  omission 
to  sign  it 

pkL  Note^For  otiier  cases,  see  Wills,  Oent 
Dig,  H  842-844;  Dee.  Dig.  «s>18S.] 

B,  Wills  «=!»1S3— Hologbaphio  Will— Nk- 

OKSSITT  rOB  PUBUCATXON  AND  AtFESTATION. 

Under  the  statute  there  is  no  necessity 
for  publication  of  holi^:raphic  wiUs  by  signing 


and  acknowledgmoit  or  fbr  the  attestatioa  of 
witnesses. 

[Ed.  Note;— IVn-  other  cases,  see  Wills,  Out 
Dig.  H  842-844;  Dec  Dig.  ^183.] 

6.  Wills  «s=s97— Validitt— Ikscbiption  on 

Dbtached  Sheetts. 

A  valid  will  may  be  made  on  detached 
sheets  of  paper,  coherence  and  internal  sense  be- 
ing snffident  to  connect  them. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig,  H  232,  23S;  Dec  Dig.  «=907.1 

Appeal  from  Superior  Oonr^  Uarlcopa 
County ;  J.  G.  Phillips,  Judge. 

Contest  after  probate  of  the  validity  of 
the  will  of  Mary  A.  R.  Tyrrell  by  Louisa  H. 
Knauff  and  others  against  A.  H.  Davidson, 
administrator  of  the  estate.  From  a  jndg- 
ment  upholding  the  will,  contestants  appeal. 
Reversed  and  remanded. 

R.  M.  Fleming,  of  Phoenix,  for  appellants. 
J.  H.  Langston,  of  Phoenix,  for  appellee. 

FRANKLIN,  J.  This  is  a  contest  of  the 
validity  of  a  will  made  after  Its  admission 
to  probate.  The  will  was  admitted  to  pro- 
bate without  a  contest,  and  this  appeal  is 
from  the  judgment  or  order  of  the  superior 
court  refusing  to  revoke  the  probate  thereof. 

It  Is  first  contended  that  there  was  no 
showing  of  testamentary  capacity.  ThU 
matter  was  gone  into  at  the  preliminary 
hearing,  and  the  evidence  In  the  record  Is, 
we  think,  sufficient,  prima  fade,  to  estab- 
lish testamentary  capacity  in  the  absence  of 
any  evidence  to  the  contrary.  The  evidence 
in  the  record  is  confined  to  testamentary 
capacity  and  the  proof  of  handwriting.  The 
next  contention  Is  that  the  paper  propounded 
for  probate  as  the  holographic  will  of  M.  A. 
R.  Tyn^U  was  not  executed  vrith  the  formal- 
ities required  by  the  statute. 

H.  A  R.  Tyrrell,  a  woman,  was  a  resi- 
dent and  propert?  owner  in  Maricopa  coun- 
ty, Ariz.,  and  died  in  Phoenix.  After  the 
death  of  Miss  Tyrrell,  a  search  was  made 
among  her  effects,  and  in  a  trunk  belonging 
to  her  there  was  found  a  writing  inclosed  in 
an  nnsealed  envelope.  This  writing  is  on  a 
piece  of  note  paper  such  as  a  woman  might 
use  in  her  social  correspondence.  This  sheet 
of  note  paper  Is  folded  so  as  to  make  four 
pages.  The  front  or  first  page  of  the  note 
paper  at  its  top  bears  an  embossed  coat  of 
arms  upon  which  Is  a  l^nd  printed  In  the 
Frmch  language.  The  writing  in  question 
covers  the  first  and  second  pages  of  the  note 
paper  and  also  the  third  page  thereof,  except 
for  a  space  of  about  three  inches  at  the  end, 
which  space  Is  blank.  The  fourth  or  last 
page  of  the  note  paper  is  blank.  The  nn- 
sealed envelope  in  which  the  writing  on  the 
note  paper  was  found  Is  of  the  same  quality 
and  color  as  that  of  the  note  paper.  The 
writing  beginning  on  the  first  sheet  of  the 
note  paper  Is  as  follows: 

"This  is  my  last  and  only  Will   If  I  should 
make  another  later  I  will  destroy  this  one 
[Separating  these  ezpreeiions  from  those  to  fol- 
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low  there  b  a  line  in  ink  drawn  borizoDtally  i 
across  the  sbeet  and  paaainf  through  the  legend  | 
printed  on  the  coat  of  arms.  The  writing  pro- 
ceeds:} 

"When  I  die  I  wish  that  a  lot  in  a  cemetery 
in  the  town  where  I  die  he  bought  for  me  td 
have  decent  burial,  after  that  whatever  I  die 
possessed  of.  of  any  kind,  sort  or  description  to 
be  talten  charge  of  by  the  officers  of  the  Society 
for  the  Prevention  of  Cruelty  to  Animals  in 
Phoenix  or  in  other  words  by  the  Humane  So- 
ciety and  be  used  for  the  benefit  of  that  Society 
and  for  no  other  purpose.  The  home  I  leave, 
I&IO  East  Washington  SL,  the  deed  for  which  is 
recorded,  unless  I  sell  it  in  the  mean  time,  to 
be  used  for  a  permanent  home  for  sick,  home- 
leu  and  friendless  dumb  animals  especially  cats 
dogs  and  horses  If  it  is  not  a  snitable  one  and 
can  he  disposed  of  to  advantage,  that  is  to  be 
done  and  a  suitable  one  provided  All  pet  dumb 
animals  that  I  leave  are  to  be  taken  the  beat 
care  of  till  thejr  die  a  natural  death  and  I  re- 

Saeat  the  officers  of  the  Humane  Society  to  see 
Eiat  my  wishes  are  faithfully  carried  out  I 
leave  nothing  to  any  person  or  persons  and  I 
owe  no  debts.  All  papers  proving  my  rights  will 
b«  found  in  one  of  my  trunks  and  perhaps  a 
little  loose  money.  Any  of  mv  personal  effects 
that  cannot  be  sold  to  add  to  the  fund  to  be  put 
with  my  private  papers  and  homed." 

On  the  envelope  this  writing  appears: 
"This  is  my  last  and  only  Will.   To  be  open- 
ed and  acted  upon  by  the  Officers  of  the  Hu- 
mane Society  in  Pheraix. 
"{Signed]  Hiss  M.  A.  B.  TyrreU** 

The  evidence  discloses  that  the  writlncr  on 
the  note  paper  and  that  on  the  envelope  la 
wholly  written  by  the  deceased.  These  two 
separate  pieces  of  paper  were  propounded 
together  for  probate  as  the  last  will  and 
testament  of  the  said  M.  A.  B.  TyrrelL  Hav- 
ing been  admitted  to  probate  certain  Interest- 
ed persons  filed  a  petition  in  writing  contain- 
ing allegations  against  the  validity  of  the 
will,  and  praying  that  the  probate  thereof  be 
revoked.  On  the  hearing  the  superior  court 
refused  to  revoke  the  probate  ot  the  will; 
hence  this  appeal. 

Having  disposed  of  the  first  contention, 
the  second  point  disputed  directs  our  atten- 
tion to  the  establishment  of  the  finality  or 
.completeness  of  the  act  of  making  a  will  and 
not  to  the  rules  governing  the  construction 
of  a  will  when  the  act  of  making  It  is  estab- 
lished as  final  and  complete.  In  other  words 
to  the  construction  of  the  statute  governing 
the  execution  of  a  will,  and  not  to  the  con- 
struction of  a  will  executed  In  conformity 
with  the  statute.  lo  short,  what  is  the  In- 
tention of  the  Legislature  as  expressed  in 
the  language  of  the  statute  with  reference 
to  the  formalities  required  In  the  execution 
and  authentication  of  a  valid  will,  and  doea 
the  paper  propounded  for  probate  show  a 
compliance  with  the  statute? 

[1,  21  In  the  law  governing  wills  It  Is  ele- 
mentary that  the  right  to  make  a  testamen- 
tary disposition  of  one's  property  is  purely 
of  statutory  creatloD,  and  is  available  only 
on  compliance  with  the  requirements  of  the 
statute.  Estate  of  Seaman,  146  Cal.  455,  80 
Pac  700,  106  Am.  St  Rep.  53,  2  Ann.  Cas. 
726.  When  a  will  Is  executed  with  ttie  for- 
malities required  hy  the  statute  and  it  has 


been  admitted  to  probate,  then  it  wlU  be 
construed  so  as  to  give  effect  to  the  inten- 
tion of  the  testator,  if  that  intention  be  law- 
ful, and  if  such  intention  can  be  ascertained. 
This  is  the  paramount  rule  to  which  all  oth- 
ers must  yield. 

"When  a  will  is  proved  every  exertion  of  tiie 
court  is  directed  to  giving  effect  to  the  wishN 
of  the  testatOT  ther^  expressed,  tmt  in  the 
proving  of  the  instnunent  the  sole  c<msideration 
before  the  coort  is  whether  or  not  the  legislative 
mandates  have  t>een  complied  with."  In  r« 
Walker's  Estate,  110  GaL  J^,  42  Pa&  Slfi^  80 
L.  S.  A.  460.      Am.  St  Rep.  104. 

*  A  person  may  undertake  to  make  a  will 
and  do  certain  acts  with  the  Intention  of 
thereby  executing  his  will,  leaving  undone 
nothing  which  he  undertook  to  do  to  carry 
out  that  intention;  but  If  the  acts  done  do 
not  include  everything  necessary,  under  our 
statutes  for  the  execution  of  a  will  It  can- 
not be  admitted  to  probate  as  such.  If  the 
statute  requires  the  testator  to  sign  the  in- 
strument and  he  omits  to  sign  It,  though  he 
intended  to  do  so,  such  omission  may  not  be 
cured  by  his  intention.  The  omission  is  fatal 
to  the  validity  of  the  will.  The  omission  of 
any  of  the  requirements  of  the  statute  will 
not  be  overlooked  on  the  ground  that  it  is 
beyond  question  that  the  paper  was  exe- 
cuted by  the  decedent  as  his  wUI  wtiiJe  be 
possessed  abundant  testamentary  capacity, 
and  was  free  from  fraud,  constraint,  or  un- 
due influence,  and  there  is  no  question  oC 
his  testamentary  purpose,  and  no  obstacle  to 
carrying  it  into  effect  had  his  will  been  exe- 
cuted in  the  manner  prescrilwd  by  the  stat- 
ute. Estate  of  Rand.  61  Cal.  468,  44  Am. 
Rep.  555 ;  Estate  of  Walker.  110  Cal.  387,  42 
Pac.  815,  30  U  B.  A.  460,  62  Am.  St.  Bep. 
104;  Succession  of  Armant,  43  La.  Ann.  310; 

9  South.  SO,  26  Am.  St  Rep.  183;  Baker  t. 
Brown,  83  Miss.  793,  36  South.  539,  1  Ann. 
Cas.  371 ;  Warwick  v.  Warwick,  86  Va.  596, 

10  S.  E.  843,  6  L.  R.  A.  775 ;  Sears  v.  Sears, 
77  Ohio  St  104,  82  N.  E.  1067,  17  L.  B.  A. 
<N.  8.)  358,  11  Ann.  Cas.  1008. 

In  Smee  t.  Bryer,  6  Moore,  P.  C  404,  cit- 
ed In  the  last  preceding  case,  It  Is  said: 

"It  may  happen,  even  frequently,  that  genu- 
ine wills,  namely,  wills  truly  expressing  the  in- 
tentions of  the  testators,  are  made  without 
servations  of  the  required  forma ;  and  whenever 
that  happens,  the  genuine  intention  is  fmstrat- 
ed  by  tne  act  of  the  Legislature,  of  which  the 
general  object  is  to  give  effect  to  the  intention. 
The  courts  must  consider  that  the  Legislature, 
having  regard  to  all  probable  circumstances, 
has  thought  It  best,  and  has  therefore  detennia- 
ed,  to  run  the  risk  of  frustrating  the  iDtentioni 
sometimes,  in  preference  to  the  risk  of  giving 
effect  to  or  facilitating  the  formation  of  spori- 
ous  wills,  by  the  absence  of  forms.  It  is  sup- 
posed, and  that  authoritatively,  that  the  evil  of 
defeating  the  Intention  in  some  case^  by  requir- 
ing forms,  is  less  than  the  evil  probably  to  arise 
by  giving  validity  to  wills  without  any  form  in 
all  cases." 

Mr.  Justice  Henshaw.  speaking  for  the 
court  in  Re  Estate  of  Walker,  anpra,  pats  It 
in  another  way  and  quite  aa  eftectlveljr.  He 
says: 
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"Hm  leglalatlTe  mandates  are  supreme,  and 
there  is  do  right  to  make  testamentary  disposi' 
tion  except  Qpon  compliance  with  thoae  man- 
dates. It  maj  be  freely  conceded  that  the  Ques- 
tion under  consideration  is  of  a  nature  purely 
technical,  but  it  is  to  be  remembered  that  the 
irhote  suoject-matter  of  tfae  execution  and  au- 
tbentication  of  wills  Is  technical  and  nothiog 
else :  and  it  must  not  be  forgotten  that  the  tech- 
Aicalities  are  those  which  the  I'aw-maidng  power 
has  the  right  to  impose  and  has  imposed  upon 
the  maker  of  a  will. 

The  Legislature  has  not  attempted  to  pre- 
scribe the  form  In  whlc^  the  testamentary 
disposition  of  property  shall  t>e  expressed, 
bat  It  has  prescribed  the  formalities  which 
must  attend  the  execution  and  authentlca- 
tloa  of  such  testamentary  purpose.  -  Such 
formalities  are  designed  to  prevent  frand 
and  to  aCTord  means  to  determine  the  authen- 
ticity of  wills,  and  8  testator  who  would  de- 
prive an  heir  of  his  Inheritance  must  do  so 
only  upon  the  conditions  prescribed  by  the 
law.  The  acts  necessary  to  be  performed  In 
the  execution  of  a  will  differ  in  particulars 
In  many  of  the  states  by  virtue  of  the  stat- 
utes. The  statutes  of  some  states  are  pecul- 
iar to  themselves.  In  some  Jurisdictions  the 
will  must  be  "dated"  and  "signed  at  the  end 
thereof."  And  In  Virginia  the  signing  of  a 
will,  to  be  a  sufficient  signing  under  the 
statute,  must  be  such  as  upon  the  face,  and 
from  the  form  of  the  instrument,  appears  to 
have  been  intended  to  give  It  authenticity. 
It  must  appear  that  the  name  was  regarded 
as  a  signature,  and  that  the  instrument  was 
complete  without  further  signature,  and  the 
paper  Itself  must  show  this;  extrinsic  evi- 
dence not  being  admissible  either  to  prove 
or  disprove  it.  Waller  v.  Waller,  1  Grat 
(Va.)  454,  42  Am.  Dec.  564;  Ramsey  v.  Ram- 
sey's Executor,  13  GraL  (Va.)  664,  70  Am. 
Dec  438;  Roy  v.  Roy's  Executor.  16  Grat 
(Va.)  418,  84  Am.  Dec  696.  Succession  of 
Armant,  43  La.  Ann.  810,  9  South.  60,  26 
Am.  St  Rep.  183. 

The  difference  In  such  statutory  particu- 
lars must,  of  course,'  produce  an  apparent 
conflict  of  authority  to  one  who  ignores  the 
peculiarities  of  the  particular  statute  under 
consideration,  and  this  confusion  is  begotten 
by  ignoring  the  distinction  between  the  in- 
tent of  the  testator  In  expressing  his  testa- 
mentary purposes,  and  his  Intent  with  refer- 
ence to  the  act  by  which  he  authenticates  the 
instrument  embodying  the  expression  of  such 
puritoses  as  governed  by  the  statutory  re- 
quirement The  Index  of  this  Intention  to 
authenticate  a  will  under  the  English  Statute 
of  Victoria,  so  far  as  signing  Is  concerned, 
which  has  been  copied  In  many  of  the  states, 
is  fonnd  in  the  fact  alone  that  the  signature 
is  placed  at  the  end  of  the  instrument  while 
the  rule  In  Virginia  would  authorize  the  pro- 
twte  of  a  win  "which  though  not  signed  at 
the  foot  or  end  might  be  signed  in  such  a 
manner  as  to  afford  Internal  evldeiice  of  au- 
thenticity equally  convincing." 

(3]  The  Arizona  statute  governing  the  ex- 
ecution and  authentication  of  a  will  of  the 
1,53  P.— 49 


kind  Involved  here  Is  very  simple,  and  has 
not  seen  fit  to  Incorporate  many  of  the  safe- 
guards considered  to  be  necessary  in  England 
and  in  many  -of  the  American  states.  But 
the  Arizona  statute  does  require  that  the 
Instrument  be  authenticated  by  the  signature 
of  the  testator.  Wlbere  a  paper  is  propound- 
ed as  a  holographic  will  the  essential  thing 
is  that  the  paper  express  a  testamentary  dis- 
position of  property  and  be  wholly  written 
and  signed  by  the  testator,  and  that  it  is  so 
written  may  be  proved  In  the  "same  manner 
that  other  private  writings  are  proved.  Par- 
agraphs 12D6,  1207,  747,  ClvU  Code  1913. 
Like  the  statute  of  frauds  it  is  Immaterial 
where  the  denature  of  the  testator  is  placed 
in  the  vHll  it  It  was  placed  there  with  the 
intention  of  authenticating  the  instrument. 

Our  statute  does  not  designate  where  the 
signature  shall  be  placed  upon  the  instru- 
ment But  the  difficult  here  Is  that  the 
signature  Is  not  placed  anywhere  upon  the 
instrument  Neither  at  the  end  thereof,  nor 
at  the  top,  nor  on  the  margin,  nor  In  the 
body  of  It  The  writing  on  the  envelope, 
which  is  signed,  is  neither  dispositive  nor  tes* 
tanmitary  in  oharacter.  The  writing  on  the 
note  paper,  whldi  Is  dii^;>08ltlTe  and  testa- 
mentary in  character  Is  not  signed,  though 
more  than  a  page  of  the  paper  Is  left  blank. 
The  writing  upon  the  envelope  is  not  a  will 
for  it  lacks  the  essential  features  <^  a  will,  and 
the  writing  uptm  the  note  paper  Is  not  a  will 
because  It  is  not  signed.  There  Is  no  connec- 
tion between  the  two  writings  except  the 
statement  made  upon  the  envelope  that  'This 
is  my  last  and  only  WiU.  To  be  acted  upon 
by  the  officers  of  the  Humane  Society  in 
Phcenls,''  and  the  expression  is  found  upon 
the  note  paper  that  "This  is  my  last  and 
only  WW.  If  I  should  make  another  later 
I  will  destroy  this  one-"  Considering  the  lan- 
guage expressed  on  each  paper  the  expres- 
sion on  the  envelope  Is  vague  and  indefinite. 
Whether  Miss  Tyrrell  Intended  the  writing 
on  the  envelope  to  be  a  mere  label  or  dis- 
tinguishing mark,  or  that  she  meant  that  a 
paper  would  be  found  Inclosed  bearing  her 
signature  as  indicated,  or  that  she  inad- 
vertently placed  the  wrong  paper  in  the  en- 
velope, or  whether  the  paper  Inclosed  was 
merely  a  draft  for  further  consideration,  all 
are  matters  of  speculation.  The  most  rea- 
sonable inference  to  be  drawn  Is  that  she 
was  unaware  of  the  necessity  of  signing  the 
paper  to  give  It  authenticity.  If  this  Is  not 
so,  it  is  most  probable  that  she  would  have 
signed  the  paper  and  not  left  blank  more 
than  a  page  thereof  when  such  an  act  would 
have  concluded  all  doubts  as  to  her  Intention. 
But  had  Miss  Tyrrell  even  acknowledged  to 
other  persona  that  the  writing  on  the  note 
paper  was  her  last  will  and  testament,  and 
after  her  death  the  paper  bad  been  Identified 
and  offered  for  probate.  It  could  not  be  prov- 
ed because  It  lacks  an  essential  required  by 
statute,  to  wit,  her  signature.    For  in  the 
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absence  of  a  tempUance  with  the  statutory 
proTislon  In  the  matter  of  signing  her  inten- 
tion to  sign  cannot  be  regarded. 

[4]  So  if  she  had  written  i^id  signed  her 
name  upon  the  envelope  stating  that  her  last 
will  would  be  found  among  her  effects  in  a 
certain  trunk,  and  had  been  so  precise  in  the 
description  of  the  paper  that  there  could  be 
no  doubt  of  Its  identification,  and  the  in- 
strument was  found  io  the  designated  place 
unsigned,  It  could  not  be  admitted  to  pro- 
bate on  account  of  the  omission  to  sign  It. 
Her  intention  must  yield  to  the  omission  of 
a  statutory  requirement.  The  reference  to 
a  will  found  in  tbe  envelope  proves  only 
that  she  recognized  the  existence  of  a  will 
at  the  time  tbe  reference  to  it. was  made, 
not  that  she  means  to  do  more  by  speaking 
of  the  Instrument  than  she  had  already  done 
by  writing  it.  The  doctrine  of  incorporation 
in  a  will  of  an  extrinsic  paper  by  reference 
which  obtains  In  England  and  many  of  the 
states  does  not  aid  the  matter  either.  The 
doctrine  Is  this:  When  a  tdll  ii  duly  es- 
ecttted  in  conformity  to  the  ttatute,  tbe  tes- 
tator may  expressly  refer  to  an  extrinsic 
paper  then  existing,  and  such  paper  may  be 
incorporated  into  and  l>ecome  a  part  of  the 
will,  provided  the  Instrument'  referred  to  is 
so  described  as  to  manifest  distinctly  what 
Is  the  paper  that  is  meant  to  be  incorporated. 
See  authorities  cited  in  notes  to  the  case 
of  Bryan  v.  Blgelow,  in  Vol.  107  Am.  St 
Rep.  at  page  71. 

[B]  It  may  be  said  arguendo  that  the  usual 
and  ordinary  mode  of  signing  an  instru- 
ment is  to  place  the  signature  at  the  foot  or 
end  thereof,  and  this  would  appear  to  be  tbe 
natural  and  logical  way  to  sign  it.  If  this 
Is  done  and  the  paper  contains  a  testamen- 
tary disposition  of  property  and  is  proved 
to  be  wholly  Id  the  handwriting  of  the  tes- 
tator, It  would  appear  that  It  'should  be  ad- 
mitted to  probate  without  further  ado.  But 
If  tbe  BlgnatuTe  Is  not  found  in  the  usual 
or  natural  place  for  signing,  but  does  ap- 
pear elsewhere  on  the  inttrument,  at  the 
top,  or  on  the  margin  or  in  the  body  of  It, 
such  a  signing  would,  from  Its  very  nature, 
be  an  equivocal  act,  and  would  be  an  un- 
cwtain  indlcaUon  of  the  testator's  Intent  to 
authenticate  the  Instrument  by  signing  it  In 
such  manner.  In  holographic  wills,  under 
our  statute,  there  Is  no  necesdty  for  publica- 
tion by  tbe  signing  and  acknowledgment  and 
the  attestation  of  witnesses.  The  signing  of 
it  is  the  only  evidence  necessary  that  it  is  a 
final  and  concluded  act  But  If  tbe  signa- 
ture is  so  placed  on  the  instrument  that  the 
signing  Is  an  equivocal  act,  and  it  appears 
uncertain  whether  the  testator  Intended  the 
signature  to  be  bis  final  and  concluded  act, 
then  further  and  satisfactory  evidence  of 
such  intent  would  perhaps  be  required. 

Thus  under  the  statute  of  frauds,  the  name 
commonly  given  to  the  statute,  29  Car.  II, 
C  3,  entitled  "An  Act  for  the  Prevention  of 
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Frauds  and  Perjuries,**  Is  tbe  leading  case 
of  Lemaj'ne  v.  Stanley.  3  Lev.  1,  wherein  the 
will  written  in  his  own  band  beginning,  "In 
tbe  name  of  God,  Amen,  I  John  Stanley  make 
this  my  last  will  and  testament,"  but  did 
not  subscribe  his  name  at  the  end  of  it.  but 
did  publish  and  have  It  subscribed  by  three 
witnesses  in  his  presence,  was  held  to  be  a 
good  will;  "for  being  written  by  himself, 
and  his  name  In  the  will,  it  is  a  sufficient 
signing  within  the  statute,  which  does  not 
appoint  where  the  will  shall  be  signed.  In 
the  top,  bottom,  or  margin,  and  therefore  a 
signing  In  any  part  Is  sufficient"  This  case 
Is  generally  cited  as  authority  and  followed 
in  those  Jurisdictions  where  the  statutes  re- 
quire no  more  than  Is  required  by  tbe  stat- 
ute of  frauds.  This  construction  of  tbe  stat- 
ute of  frauds,  in  Lemayne  v.  Stanley,  led  to 
tbe  passing  of  the  Statute  16  Vict  c.  24,  re- 
quiring wills  to  be  signed  at  the  foot  or  end 
thereof,  and  following  tbe  English  statute 
many  of  the  states  enacted  a  similar  require- 
ment. The  purpose  Intended  being  to  pre- 
vent any  addition  being  made  to  tbe  will, 
after  the  testator  had  executed  it  We  toudi 
upon  the  question  of  tbe  place  of  tbe  signa- 
ture upon  the  instrument  in  passing  to  em- 
phasize our  meaning,  tbere  being  no'  signa- 
ture upon  it  tbe  place  thereof  Is  immaterial 
to  a  decision  here. 

The  citations  of  appellee  are  not  to  the 
contrary.  His  quotation  from  Schouler  on 
Wills,  par.  316,  Includes  but  a  part  of  it 
Mr.  Schouler  says: 

"A  valid  signature  may  be  made  on  a  separate 
piece  of  paper  which  la  stuck  or  fastened  to 
the  body  of  tbe  will,  and  contaiiiB  notbing  bnt 
the  signature  and  attestation;  provided  it  he 
shotcn  that  the  execution  teat  bona  fide  and 
regular  in  other  reapectt,  and  the  paper  dnlv 
fattened  at  or  before  the  time  of  atteetationJ' 
(Tbe  part  omitted  hj  appellee  is  italicized.) 

[I]  And  fn  Cyc.  vol.  36,  p.  449  (B) : 
"When  a  signature  is  essential  to  the  validitr 
of  an  instrument  it  is  not  necessary  that  tbe 
signature  appear  at  the  end  of  the  instrument. 
If  the  name  of  the  party  whose  signature  is 
required  is  vtritten  by  him  in  any  part  of  tie 
in$trument,for  the  purpose  of  oKMeititcaHiw  tl. 
It  1b  a  Bumcient  signature.**    (Italics  ours.) 

So  in  the  following  cases  cited  where  the 
instrument  was  not  signed  at  tbe  end  In 
tbe  customary  and  natural  way,  but  the 
signature  did  appear  upon  the  inatrument, 
there  was  extrinsic  proof  that  the  testator 
did  intend  such  signing  of  it  to  be  a  final 
and  concluded  act.  Sarah  Miles'  Will.  4 
pana  (Ky.)  1 ;  In  re  Phelan's  Estate,  82  N. 
J.  Eq.  316,  87  Atl.  625;  Armstrong  v.  Wal- 
ton, 105  Miss.  337,  62  South.  173,  46  L.  R.  A. 
(N.  S.)  652;  KolQwski  et  al.  v.  Fausx,  108 
111.  App.  528.  Neither  does  tbe  rule  tbat  a 
valid  will  may  be  made  oo  detached  sheM 
of  paper  aid  appellee. 

"It  is  an  established  rule  of  law  that  a  will, 
if  otherwise  properly  and  legally  executed,  may 
extend  through  several  detacmed  sheets  of  paper, 
coherence  and  internal  sense  being  deemed,  is 
general,  sufficient  to  constitute  a  proper  connec- 
tion from  sbeet  to  sheet" 
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See  note  to  case  of  In  re  Swalm's  Will. 
162  N.  G.  213,  reported  In  Ann.  Cas.  1915A, 
at  page  1207. 

It  may  perhaps  be  asked:  To  what  pur- 
pose this  BO  long  detail?  I  answer:  To 
make  for  clearness  In  the  promotion  of  a 
line  of  demarcation  between  the  rule  govem- 
ing  the  Intent  with  which  a  purpose  Is  ex- 
pressed in  a  doly  executed  and  authenti- 
cated will;  and  the  rule  governing  an  in- 
tent to  do  an  act  required  by  law,  which 
act  la  omitted  to  be  done.  If  there  be  a 
tendency  to  this  it  Is  abundantly  Justified. 
If  not,  It  Is  an  effort  only  that  is  spent,  and 
BO  much  paper  wasted.  The  Instrument  is 
not  signed  as  required  by  the  statute,  and 
tiierefore  It  cannot  be  probated  as  the  valid 
will  of  the  deceased. 

The  Judgment  or  order  of  the  superior 
court  is  reversed  and  the  cause  remanded, 
witb  directions  that  the  probate  of  said  in- 
stmment  as  the  last  will  and  testament  of 
Bald  M.  A.  R.  Tyrrell,  deceased,  be  revoked, 
having  such  further  proceedings  in  the  mat- 
ter of  said  estate  as  the  law  may  direct. 
This  alleged  will  having  been  propounded 
bona  flde  the  costs  of  both  parties  to  the 
contest,  in  the  superior  court  and  In  this 
court  sliall  be  paid  out  of  the  estate  of 
said  decedent  in  tba  doe  coarse  ot  adminis- 
tration. 

Reversed  and  remanded. 

ROSS,  a  and  CUNNINGHABI,  J.,  con- 
cnv.  ^ 
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(Supreme  Court  of  Arizona.    Dec.  22.  1015.) 

Municipal  Cobpoeations  (e=»182  —  Ofeicebs 
—Manner  of  SELEcnoM—'AffPoniT"—" Ap- 
pointment' '— * '  Electbo." 

Prescott  City  Charter  (Laws  1883,  No.  37) 
art.  2,  8  5.  provides  that  the  mayor  and  com- 
mon council  shall  have  power  by  ordinance  to 
create  the  office  of  chief  of  police,  and  shall  ap- 
point officers  for  such  office.  Section  10  pro- 
vides that  the  marshal  of  the  village  is  thereby 
appointed  and  constituted  chief  of  police  to  hold 
office  ontil  his  successor  is  duly  elected  and 

Snalified.  An  ordinance  provided  for  the  elec- 
[on  of  the  chief  of  police  by  popular  vote  at 
the  general  municipal  election.  A  subsequent 
ordinance  repealed  tb^  earlier  ordinance,  and  re- 
quired the  office  of  chief  of  police  to  be  filled  by 
appointment,  and  the  appointment  to  be  made 
at  the  second  meeting  of  the  mayor  and  common 
council  after  the  municipal  election.  Held,  that 
this  last  ordinance  was  within  the  powers  con- 
ferred on  the  mayor  and  common  council  by  the 
charter  and  was  valid,  since  "appoint"  means  to 
allot,  set  apartj  or  designate,  or  authoritatively 
assii^;  "appomtment"  means  the  designation 
of  a  person  to  discharge  the  duties  of  some  of- 
fice or  trust,  election,  choice,  or  selection,  or  the 
selection  of  one  person  from  a  specified  class  to 
discharge  certain  duties,  while  "elected"  In  sec- 
tion 10  means  selected  in  the  manner  provided 
by  law.  and  the  mayor  and  common  council 
were  given  authority  to  select  and  designate  the 
person  to  discharge  the  duties  of  chief  of  police, 
and,  assuming  that  they  had  a  discretion  as  to 
whether  such  office  should  he  filled  by  election 


or  appointment,  the  exercise  of  such  discretion 
did  not  prevent  them  from  subsequently  exercis- 
ing their  power  in  favor  of  the  oUier  method. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  H  466-^71 :  Dec.  Dig. 
<S=>182. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Appoint;  Appointment; 
Elected.]  • 

Appeal  from  Superior  Court,  Tavapat 
County;  Frank  O.  Smith,  Judge. 

Quo  warranto  Frank  Heisler  against 
Robert  Bobbins.  From  a  Judgment  for  de* 
fendant,  and  from  an  order  denying  a  new 
trial,  the  petitioner  appeals.  Affirmed. 

The  appellant  commenced  this  action  by 
filing  his  petition  in  quo  warranto  against 
the  appellee  to  try  the  appellee's  title  to  the 
ofiSce  of  chief  of  police  of  the  dty  of  Pres- 
cott Appellant  bases  his  title  to  the  ofi3ce 
upon  his  election  thereto  at  the  general  mu- 
nicipal election  held  on  the  first  Tuesday  in 
January,  1913,  under  the  authority  of  Or- 
dinance No.  8  of  said  dty.  Said  ordinance 
ordains  that  the  office  of  chief  of  police, 
and  other  named  dty  officers,  should  be 
filled  by  election  thereto  by  the  qualified 
electors  of  the  dty  at  the  general  munldpal 
election.  Ordinance  No.  8  became  effective 
on  the  14th  day  of  December,  1S85.  The  ap- 
pellant upon  his  elecUon  January,  1913,  qual- 
ified, and  was  duly  commissioned,  and  per- 
formed the  duties  of  the  office,  receiving  the 
salary,  all  without  question  until  the  ap- 
pointment of  the  appellee  by  the  common 
cpundl  to  the  office  of  chief  of  police,  on 
February  1,  1915.  On  that  date  the  appel- 
lee was  appointed  to  the  office  of  chief  of 
police,  by  the  common  council,  under  the  au- 
thority of  Ordinance  No.  210.  This  ordi- 
nance purported  to  become  effective  on  Sep- 
tember 15,  1914.  It  ordains,  among  other 
things,  that  the  chief  of  police  shall  hold 
office  for  one  year  from  and  after  the  date 
of  appointment,  or  until  bis  successor  is  ap- 
pointed and  qualified.  This  ordinance  re- 
quires the  ofllce  of  chief  of  police  to  be  filled 
by  appointment,  and  such  appointment  Is  re- 
quired to  be  made  in  open  session  at  the  sec- 
ond meeting  of  the  mayor  and  common  coun- 
dl,  after  the  general  municipal  election  held 
on  the  first  Tuesday  of  January  of  each  year. 
A  general  municipal  election  was  held  In 
Prescott  on  the  first  Tuesday  of  January, 
'1915.  At  snch  election  no  chief  of  police 
was  voted  for  or  elected  thereat  The  appel- 
lant claims  the  right  to  hold  the  office  un- 
der Ordinance  No.  8  until  his  successor  is 
duly  elected,  and  the  appellee  claims  the  of- 
fice under  authority  of  his  appointment 
made  under  Ordinanace  No.  210.  The  facts 
are  not  controverted. 

Upon  a  hearing  the  trial  coiirt  rendered 
Judgment  In  favor  of  the  defendant  appellee 
confirming  his  right  to  the  said  office  under 
his  appointment  thereto  on  February  1,  1915. 
From  which  Judgment,  and  from  an  order  re- 
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foshig  a  nnr  trial,  tba  appellant  petlttoner 
appeals. 

E.  S.  Clark  and  Robert  B.  Morrison,  twtb 
of  Presoott,  for  appellant  Norrls  &  UltdwU, 
of  Frescott^  for  appellea 

CUNNINGHAM,  3.  (after  stattnc  the  facto 
as  above).  The  controvers?  here  presented 
Is  whether  the  dty  council  acted  within  its 
constitutional  diarter  powers  In  enacting 
Ordinance  No.  210  providing  for  the  ap- 
pointment of  the  cMef  of  police  <MC  the  dty 
of  Preecott  by  the  mayor  and  common  conn' 
cU  of  that  dty.  Ordinance  No.  210,  effectlTe 
aa  September  14,  1914,  provides  for  the  ap- 
pointment of  that  ofBcer  by  the  mayor  and 
common  council  as  the  exclusive  method  of 
filling  the  office  and  repeals  all  ordinances 
In  conflict  therewith.  Untlt  Ordinance  Na 
210  became  operative,  Ordinance  No.  8  pro- 
vided for  the  election  popular  vote,  at 
the  general  municipal  election,  of  the  <dilef 
of  police.  The  4ne8tl<m  whether  the  dtj 
legislative  authorities  acted  within  their 
powers  while  providing  f6r  the  elecUoa  of 
the  chief  of  police  at  the  general  mnntdpal 
election  as  ordained  in  said  Ordinance  Na  8 
is  Immaterial  if  the  said  authorities  like- 
wise acted  within  their  delegated  powers 
when  th^  enacted  Ordinance  No.  210,  pro- 
viding fbr  the  appoiiU:ment  of  the  chief  of 
police  and  repealing  the  ordinance  provid- 
ing for  the  election  of  the  chief  of  police  by 
popular  vote.  Every  one  will  readily  con- 
cede that  the  power  to  enact  includes  the 
>  power  to  luteal  conflicting  ordinances. 

The  special  charter  of  Frescott  (Act  No. 
87,  page  66,  Laws  of  188%  section  5,  article 
2)  confers  upon  the  dty  antboriUes  all  the 
power  they  possess  In  this  reqwct  Bald 
section  Is  as  fallows: 

"The  mayor  and  common  council  sbaQ  have 
the  further  power,  by  ordinance,  to  create  the 
offlcea  of  •  •  •  a  chief  of  police,  •  •  • 
and  Buch  other  officers  aa  they  may  deem  proper, 
and  ahall  appoint  officers  for  such  offices,  whose 
duties  •  *  •  shall  be  prescribed  by  the  com- 
mon council,  not  inconsistent  with  ttus  acL" 

The  words  "shall  appoint"  have  reference 
to  the  duties  of  the  mayor  and  commou  | 
council.   The  word  "appoint"  is  defined  in 
Century  Dictionary  as: 

"To  allot,  set  apart,  or  dedgnate^  nominate 
or  authoritatively  assign."  , 

Bouvler's  Law  Dictionary: 

"Appointment.  The  designation  of  a  person, 
hy  the  person  or  persons  having  authority  there- 
for, to  discbarge  the  duties  of  some  office  or 
trust ;  election  ;  choice ;  selection.  The  selec- 
tion of  one  person  from  a  specified  class  to  dia- 
charge  certain  duties  in  a  state,  corporation,  or 
Bociety." 

Clearly  the  mayor  and  common  council  are 
the  persons  given  authority  to  select  and 
designate  the  person  to  discharge  the  duties 
<tf  the  ofBoe  <tf  diief  of  poliosk  No  other  fair 


meaning  can  be  given  Uie  languid  ol  the 
statute  In  qaesUou. 

The  power  to  select  tbe  diief  of  pollee  la 
cmferred  upon  the  mayor  and  common  coun- 
cil of  the  city  of  Piesoott  after  the  office  ta 
created.  The  charter  provision  commands 
the  mayor  and  common  council  to  create  the 
office  of  dilet  of  pcdlce  by  ordinance,  and 
provides  that  tiie  mayor  and  common  OHmdl 
"shall  appoint?'  the  ofllcer.  By  the  enactmoit 
of  Ordlmmce  Na  210,  providing  tor  the  ap 
polntment  of  the  diief  of  police  by  the  may- 
or and  common  council,  they  were  acting 
within  the  powers  conferred  by  the  diarter. 

Appellant  contends  that  section  10  of  ar- 
ticle 2  of  said  q>eclal  charter  requires  the 
chief  of  police  to  be  elected  by  popular  vote. 
Said  section  10  is  as  follows: 

"The  marshal  of  the  said  village  la  hereby  ap- 
pointed and  constituted  chief  of  police  ol  taa 
said  city  of  Prescott,  to  hold  office  until  his  aoc- 
cesaor  la  duly  elected  and  qoalified." 

Apj>ellant  contends  that  said  aectioa  10  is 
authority  for  construing  the  word  "appdnt" 
In  said  section  0,  gnpra,  as  meaning  "elect  by 
a  popular  vote,"  and  much  evidence  was  in- 
troduced at  the  trial  tending  to  abow  that 
the  dty  ofllcers  so  construed  the  charter  pto- 
vldons.  Certainly  said  sectStm  10  permitted 
the  first  diief  of  police  apptrinted  by  the  Leg- 
islature to  hold  said  office  "until  his  aoo- 
cesser  is  duly  elected  and  qualified."  The 
word  "dected,"  as  used.  In  that  section, 
means  until  his  successor  Is  selected  In  the 
manner  provided  by  law.  State  v.  Daggett, 
28  Wash.  1,  68  Pac.  340. 

Conceding  for  the  purposes  of  this  case 
that  the  special  charter  provisions  conferred 
upon  the  dty  legislative  anthoritles  the  pow- 
er to  use  their  discretion  as  to  the  method 
to  be  used  In  filling  the  office  of  chief  of  po- 
lice, either  by  election  by  the  people  at  the 
general  municipal  election,  or  by  appoint- 
ment or  election  by  the  mayor  and  common 
coundl,  the  exercise  of  that  discretion  by 
the  city  legislative  body  in  favor  of  one  of 
such  methods  would  not  prevent  the  dty  au- 
thorities from  again  exerdalng  the  power  In 
favor  of  the  other  method  at  a  later  date. 
This  they  did  by  enacting  Ordinance  No.  210, 
and  by  repealing  all  ordinance  In  conflict 
with  Its  terms. 

The  appellant  hdd  the  office  until  his  suc- 
cessor was  selected  In  the  manner  provided 
by  law,  viz.,  as  provided  by  Ordinance  No. 
210,  a  valid  ordinance.  The  appellee's  title 
to  the  office  Is  based  upon  his  appointment 
by  the  mayor  and  common  coundl  as  pro- 
vided by  said  Ordinance  No.  210.  The  Judg- 
ment of  the  lower  court.  In  effect^  eo  haSdM, 
and  it  is  ther^ore  affirmed. 

Affirmed. 

BOSS,  a  J„  and  FKANKLIN,  J„  concun 
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CAUAGBAN,  State  Auditor,  t.  DOYC^. 
(No.  1500.) 

(Supreme  Court  of  Arizona.    Dec  22,  1915.) 

1.  Appeai.  and  Gobor  «=»1075— Betixw— 
Waives  of  Ebbobs. 

Where  appellant  ezpresBly  waived  his  claim 
of  appeal  as  to  certain  caiuea  of  action,  they 
wiU  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
£rror,  CeaL  Hig.  f  4253;  Dec  Dig.  ^1075.] 

2.  States  «=9l30— Auditobs— SrATmsa. 

Civ.  Code  1913,  par.  78.  declaring  that  no 
wnrrant  shall  be  drawn  by  the  anditor  or  paid 
hr  the  treasanr  unless  tbe  money  has  Been 
previously  appropriated,  nor  shall  the  whole 
amount  drawn  for  or  paid  under  one  head  ever 
exceed  the  amount  appropriated  by  law  for  that 

{lurpose,  and  all  funds  other  than  the  general 
ond  shall  be  considered  as  appropriated  as  en- 
thurized  by  law,  has  no  application  to  the  act  of 
auditing  a  claim  but  refers  to  the  drawing  of  a 
warrant  in  payment  of  a  claim  already  audited. 

[Ed.  Ibte.— For  other  cases,  tea  Statea,  Omt. 
Die.  I         Dec.  Die 


8.  Statu  9s9lS7— Auditobi— Dutxkb  of. 

Where  claims  for  aalary,  for  traveling  ex- 
jwnsea,  and  disbursements  of  agents  and  offi- 
cers of  tiie  several  departments  of  government 
were  by  genera)  statutes  required  to  be  audit- 
ed by  special  boards,  or  payment  was  fixed  by 
general  appropriation  statutes,  they  fall  within 
the  exception  of  Civ.  Code  1913,  par.  70,  declar- 
ing that  the  auditor  sliaU  audit  and  settle  all 
claims  against  the  state,  except  only  such  as 
may  be  expressly  required  by  law  to  be  audited 
and  settled  by  other  officer  or  person,  and  hence 
the  auditor  nas  no  discretion  to  reject  such 
claims  and  refuse  to  draw  appropnate  war- 
rants; for,  as  to  claims  recognized  by  law  as 
proper  claims  against  the  state,  the  power  of 
the  auditor  only  extends  to  Terificadon,  and  he 
has  no  discretion  as  to  their  merit 

[Ed.  Note.— For  other  cases,  see  Statea,  Cbnt. 
Dig.  I  134;  Dec.  Dig.  ®=>137.] 

4.  States  ^=:>137—Atjditobs— Duties  or. 

Under  Civ.  Code  1913,  par.  78,  declaring 
that  no  warrant  shall  be  drawn  by  the  auditor 
or  paid  b^  the  treasurer  unless  the  money  has 
been  previously^  appropriated  by  law,  aod  para- 

f;raph  79,  providing  that  in  all  cases  where  the 
aw  recognizes  a  claim  for  money  against  the 
state,  but  no  appropriatitm  shall  have  been  made 
by  law  to  pay  the  same,  the  auditor  shall  audit 
and  adjust  the  same  and  give  the  claimant  a  cer- 
tificate of  the  amount  thereof,  the  auditor  must, 
as  to  claims  fixed  by  other  officers  or  authorized 
by  general  appropriation  bills,  either  draw  prop- 
er warrants,  or.  In  case  the  appropriatiou  be  ex- 
hausted, issue  the  certificates  provided  for. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  I  184 ;  Dec  Dig,  «=>1370 

6w  States    «s»187  — Attdiiobs— Appeopiu- 

TIONa 

Under  Civ.  Code  1913,  par.  78,  declaring 
that  no  warrant  shall  be  drawn  b^  the  auditor 
noless  the  money  has  been  previously  appro- 

Sriated  by  law,  the  auditor  cannot  refuse  to 
raw  warrants  to  satisfy  claims  which  the  gen- 
eral law  declares  shall  be  payable  out  of  the 
general  or  other  designated  fund  on  the  ground 
uiat  such  statutes  are  not  legal  appropriations. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  S  134 ;  Dec  Dig.  «=»137.] 

O,  CoNSTmmoifAi.  I(AW  Pbotxiioe  or 

JUDICIABT. 

A  contention  that  an  annual  ccmtinalng  ap- 
propriation of  public  revenue  is  dangerous  and 
tends  to  open  the  doors  to  extravagance  is  ad- 
dreased  to  the  policy  of  the  law,  and  cannot  be 


considered  by  the  court  on  the  dalm  that  mcih 
appropriation  Is  onconstitatlonaL 

[Kd.  Note.— For  oOier  cases,  see  OooatitntloD- 
al  Law,  Cent  Dig.  H  UW-l^  187;  Dec  Dig. 
«»70.] 

7.  States  9=»131— APFBOPBUTion. 

In  view  of  Const  art  22,  |  2,  continuing 
in  force  territorial  laws  not  repugnant  to  the 
Constitution,  and  the  assumption  of  all  per^ 
sons  that  such  provision  continued  in  force 
earlier  laws  making  annnal  continuing  appro- 
priations, the  Legislature,  which  has  power  over 
the  disposition  of  public  revenae,  may,  the  Gon- 
stitntion  not  prohibiting,  valituy  enact  stat- 
utes making  annual  continuing  appropriations. 

[Ed.  Note — For  other  cases,  see  States,  Cent 
Dig.  i  129;  Dec  Dig.  «=»1B1;  SUtntes,  Cent 
Dig.  S  8.] 

8.  Mandaicos  «=»I67— Wbxt^Plbadxno. 

In  mandamus  to  compel  the  anditor  to  issue 
warrants  for  claims,  the  contention  that  no 
funds  existed  in  certain  appropriations,  and 
BO  the  warrants  should  not  be  issoed,  but  a  cer- 
tificate should  be  issued,  not  having  been  plead- 
ed, cannot  be  raised. 

[Sd.  Note.— For  other  chses,  see  Mandamns, 
Cent  Dig.  B  869.  370;  DecDig.  «=9l67.] 

0.  Statutes  «»121— Tnxs  ard  Subject— 

Appbopeiations— PowEB  OP  Leqislatube. 
Under  Const  art  4,  pt  2,  {  20,  declaring 
the  Legislature  may  make  general  appropria- 
tions for  the  various  departments,  etc,  the  Legis- 
lature has  the  same  power  to  act  that  all  prior 
Legislatures  possessed,  hut  matters  included  in 
an  appropriation  bill  which  are  not  embraced 
within  the  subjects  therein  specified  and  proper- 
ly connected  therewith  are  void  under  Const,  art 
4,  pt  2,  I  13,  on  the  ground  that  they  are  not 
expressed  in  the  title  of  the  bill,  though  in  a 
general  appropriation  bill  the  Lf^lature  may 
repeal  previous  laws  making  similar  annual 
continuing  appropriations. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  S§  146,  173, 174;  Dec  Dig.  «»121.] 

10.  Statuo^  «k»S3— Veto— Appbofbiatiohb 

—"Item." 

Under  Const  art  5,  S  7,  providing  for  pres- 
entation of  bills  to  the  (iovemor,  and  that,  if  be 
approve,  he  shall  sign  them,  and,  if  not,  shall 
veto  than,  and  that,  if  any  bill  presented  con- 
tains several  items  of  appropriations,  he  may 
veto  one  or  more  of  such  items  while  approving 
other  portions  of  the  bill,  in  which  case  he  shall 
append  to  the  bill  a  statement  of  the  item  or 
items  which  he  declines  to  approve,  the  term 
"item"  means  the  particulars,  the  details,  or  the 
distinct  and  severable  parts  of  the  bill;  conse- 

?uently  the  Governor's  veto  of  ap^ropriatlonB 
or  various  departments  contained  in  the  gen- 
eral appropriation  bill  is  a  veto  of  separate 
items,  and  carries  with  it  provisions  in  such 
bills  for  the  repesl  of  previous  appropriations 
(citing  4  Words  and  Phrases,  Item). 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  1 36;  Dec.  Dig.  <M3.] 

11.  Statuteb  *=>33— Govebnoe—Veto. 
Under  Const  art  5,  9  7,  authorizing  the 

Governor  to  veto  separate  items  of  an  appro- 
priation biU,  his  veto  of  that  portion  of  an  item 
of  an  appropriation  hOl  which  sought  to  repeal 
another  statute,  but  left  the  appropriation,  in 
unavailing;  the  two  being  inseparable. 
.  [Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  86;  Dec  Dig.  ^^.] 

12.  Statutes  ^»121—Vaijditt— Subject  or 

Under  Const  art  4,  pt  2,  |  13.  declaring 
that  every  act  riiall  embrace  but  one  subject 
and  matters  properly  connected  therewith,  the 
Legislature  cannot,  in  an  item  in  an  appropria- 
tion bill  (woviding  for  payment  of  the  aalary  of 
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the  dtbm  member  of  the  hoard  of  control,  re- 
peal appropriations  affectinf;  the  salary  of  a 
chauffeur  for  the  board  of  state  control. 

[Ed.  Note.— For  other  cases,  see  Statates, 
Cent.  Dig.  |§  146.  173. 174;  Dec.  Dig.  «=>121.] 
13.  Suns    «S>132  — AnWFUATIOlIB  — PAT- 

HENT. 

Where  an  item  of  the  general  appropriation 
bill  providing  for  aid  to  high  schools  appropriat- 
ed $73,000,  $33,600,  or  so  much  thereof  as  might 
be  needed  to  be  expended  during  the  yean  end- 
ing  June,  1910  and  1917.  and  the  bill  became 
effective  June  9,  1915,  claims  for  expenses  ac- 
cruing for  the  jcar  1913  and  1914  may  be  paid 
out  of  the  appropriation. 

[Ed.  Note.— For  other  cases,  see  StatH,  Cent 
Dig.  S  130 ;  Dec.  Dig.  «:»132.] 

34.  BiaNDAicuB  ^»167— Dbfensbb— Pleadiro. 

In  a  proceeding  for  mandamus  to  compel 
the  anditor  to  issue  a  warrant,  where  the  pay- 
ment of  the  claim  was  authorized  by  general  ap- 
propriation act|  the  defense  that  there  was  no 
money  in  the  fund  created  must  be  pleaded  to 
be  aTailabl& 

[Ed.  Note.— For  other  casea,  see  Mandamua, 
Cent  Dig.  H  369,  370;  Dee.  Dig.  «=9l67.] 

15.  States  «s»126—Affbopb£atxoh8— Pat- 
hs nt. 

Claims  for  which  definite,  fixed,  and  specif- 
ic appropriations  have  been  made,  and  which 
are  payable  out  of  a  general  fund,  are  the  first 
charges  out  of  such  general  fund,  while  other 
apjiropriations  payable  out  of  the  general  fund 
which  are  not  specific  in  amount  soall  be  paid 
out  of  any  moneys  remaining  in  the  fund  not 
specifically  appropriated. 

[Ed.  Note^For  other  cases,  see  States,  Cent 
Diig.  i  125;  Dec  Dig.  «=3l2S.] 

Appeal  from  Superior  Court,  Marloqw 
County;  R.  C.  Stanford,  Judge. 

Application  by  Jesse  L.  Boyce  for  writ  of 
mandamus  against  J.  C.  Callaghan,  Auditor 
of  the  State  of  Arizona.  From  a  judgment 
Issuing  a  peremptory  writ,  respondent  ap- 
peals.  Modified  and  affirmed. 

G.  P.  Bullard  and  WUI  Byan,  both  of 
Pboenlx,  for  appellant  George  J.  Stoneman, 
of  Phoenix,  for  appellee. 

CUNNINGHAM,  J.  This  pnxseedlng  m 
commenced  on  July  23,  1815,  by  the  appel- 
lee flUng  in  the  superior  court  of  Maricopa 
county  Us  appllcaUon  praying  that  an  alter- 
native writ  of  mandamus  be  Issued  directed 
to  the  state  auditor,  as  defendant,  raguirlng 
blm  to  diow  cause,  if  any  he  has,  why  the 
defendant,  as  the  auditor  of  the  state  of 
Arizona,  does  not  audit  allow,  and  draw  a 
warrant  upon  the  proper  funds  of  the  state 
of  Arizona  for  the  payment  of  each  and 
every  of  the  demands  set  forth  in  the  peti- 
tion. 

The  peUtlon  sets  forth  20  separate  de- 
mands numbering  them,  beginning  with  (a) 
and  continuing  to  and  including  <t).  The  de- 
mands are  briefly  described  as  follows: 

(a)  A  dainrby  Anna  May  Daly  on  account 
of  salary  as  clerk  of  the  incorporating  de- 
partment of  the  Arizona  Corporation  Com- 
mission for  the  first  half  of  July.  1915,  $45. 

(b)  A  claim  of  Pauline  M.  Gass  on  account 
of  salary  due  for  stenographic  services  ren- 


dered for  the  state  tax  ctunndssIoB  eon^ng 
July  9  and  10^  1915,  at  $3  per  day,  96. 

(in  A  claim  by  O.  M.  Willard,  state  game 
warden-  of  ttie  state  of  Arizona,  on  account 
of  traveling  expenses  incurred  from  July 
1  to  6, 1915,  inclusive,  fl&SO. 

(d)  A  dalm  May  Belle  Craig,  office 
deputy  of  the  state  game  warden,  for  the 
first  half  of  the  month  of  July.  1915.  fSa 

(e)  A  claim  by  Charles  B.  Osbont  fbr 
salary  as  secretary  of  the  state  board  of 
control  for  the  flntt  half  of  the  month  of 
July,  1916,  VIOO. 

(0  A  claim  by  Harry  Shea  tor  soloes  a 
chauffeur  for  the  flrat  hfOt  of  July,  191S,  as 
necessary  traveUng  expenses  of  the  board  of 
control,  ft^.50. 

A  claim  by  Lamar  Cobb  on  account  of 
salary  as  state  engineer  for  the  first  half 
of  the  mtmth  of  July.  1915.  $125. 

(h)  A  (daim  1^  May  S.  Allm,  secretary  of 
the  shecv  sanitary  commission,  for  salazy 
for  the  first  half  of  July,  1915,  V37JS0. 

a)  A  claim  by  B.  F.  McFall,  clerk  of  the 
Fhcmlz  union  hlgfh  school  upon  a  certificate 
of  the  state  board  of  education  of  satisfac- 
tory evidence  and  credentials  stunrfng  that 
said  school  has  t)een  maintained  }ii  a  satis- 
factory manner,  for  a  period  of  not  less  than 
eight  months  dnrii^  the  scbool  year  191^ 
14.  and  has  during  tlwt  period  expoided 
¥2,500  in  teadUng  vocational  pursuits,  to  be 
paid  out  of  Qie  general  fund  under  the  pro- 
visions of  chapter  13,  IS  2791  to  2796,  Indu- 
sive,  and  paragraph  2816,  Revised  Statutes 
of  Arizona  (Civil  Code  1913),  $2,600. 

(J)  A  claim  by  Charles  W.  Harris,  ad- 
jutant general  of  the  state  of  Arizona,  oa 
account  <^  racpenses  incurred  In  tlie  pordisse 
of  postage  stamps,  $10. 

<k)  A  claim  by  Cw  W.  Adkinson,  financial 
secretary  of  the  Unlver^ty  ot  Arizona,  oa 
account  of  money  advanced  to  the  depart- 
ment of  the  education  of  the  deaf,  dumb, 
and  blind  of  the  state  of  Arizona,  under  tiie 
direction  of  the  board  of  education,  which 
claim  was  approved  1^  tlie  atate  board  of 
education,  $2. 

G)  A  claim  by  the  Arizona  state  filr 
commission  against  the  maintenance  fond, 
which  was  approved  by  the  state  fiilr  com- 
mission and  Its  ofllcers  before  presentatlOB, 
$350. 

(m)  A  claim  1^  the  Arizona  state  fhlr 
commission  on  account  of  state  fhlr  d^dt 
$340S.74. 

(n)  A  claim  by  H.  O.  Croder  &  Go.  on  ac- 
count of  books  and  snppUes  fumlelied  to  tiw 
engineering  department  of  the  office  of  the 
state  en^neer,  $31. 

(o)  A  claim  hy  the  University  of  Arixona 
on  account  of  expenses  Incurred  In  couduct- 
Ing  the  bureau  of  mines  for  purchase  (tf 
postage  stamps,  ^ 

(p)  A  chiim  by  the  H.  H.  McNeil  Ca  es 
account  of  books  furnished  to  the  stals 
board  of  edncatlon,  $6. 
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(q)  A  dalm  by  R.  B.  Sims  on  account  of 
salaries  and  wages  of  employ&s  and  officers 
of  tbe  state  prison  from  July  1  to  July  15, 
1915,  Inclusive,  $1,332.60. 

(r)  A.  claim  by  O.  O.  Case,  superintendent 
of  public  instruction,  on  account  of  2S0  ap- 
plication blanks  for  blind  children  of 
school,  f6. 

(s)  A  claim  by  Clara  Freestone  for  cleri- 
cal assistance  to  the  state  librarian  for  tbe 
first  half  of  July,  1915,  $50. 

(t)  A  claim  by  B.  J.  Bradley  for  repairs 
and  carpenter  vork  on  tbe  Capitol  gronnds, 
$3. 

For  the  sake  of  brevity  and  clearness  we 
will  refer  to  eadi  of  the  claims  by  Its  let- 
tei  number. 

The  petition  alleges: 

"That  on  and  prior  to  the  16tb  day  of  Jnly, 
1915,  and  before  the  commencement  of  this  ac- 
tion, certain  officers  and  employes  of  certain 
departments  of  tbe  state  of  Arizona,  having  and 
holding  •  •  •  just  and  legal  claims  against 
tbe  state  of  Arizona,  assigned  to  plaintiff  here- 
in for  collection  each  and  all  of  said  claims,  and 
that  on  tbe  15th  day  of  July,  1915,  plaintifF,  as 
the  lawful  holder  and  owner  by  assignment  of 
said  claims,  presented  said  claims  to  defendanL 
as  auditor  of  tbe  state  of  Arizona,  for  audit  and 
allowance  and  the  issuing  of  warrants  therefor ; 
that  each  of  said  claims  so  by  plaintiff  present- 
ed to  defendant  for  audit  and  allowance  was 
duly  verified  by  tbe  persons  making  the  same, 
and  were  and  are  in  all  respects  id  the  form 
required  by  the  laws  of  the  state  of  Arizona, 
and  were  and  are  claims  whioh  of  right  should 
be  allowed  and  are  properly  allowable  under  the 
existing  laws  of  the  state  of  Arizona  as  just 
and  legal  claims  against  the  state  upon  the 
funds  against  which  said  claims  and  demands 
were  ptesented.   •   •  • 

The  petition  further  alleges  that  the  de- 
fendant, as  said  auditor  of  the  state,  on  the 
16th  day  of  July,  1915,  without  right  or  au- 
thority of  law,  refused  to  audit  or  allow  said 
claims,  or  to  anthorj2e  the  drawing  of  war- 
rants to  cover  the  amounts  therein  set  forth, 
for  the  reason  as  alleged  by  the  defendant: 

"That  he  is  In  doubt  as  to  the  existence  of 
proper  legal  legislative  appropriations  and  au- 
thority for  the  department  of  the  auditor  of 
tbe  state  of  Arizona  to  issue  its  warrants  in 
payment  of  an;  of  said  claims  so  by  plaintiff 
presented." 

The  several  claims  are  therefore  set  forth 
by  number,  as  mentioned  above,  from  (a)  to 
(t),  both  inclusive,  and  each  claim  Is  suffl- 
deiitly  set  forth  as  a  separate  count  or  cause 
of  action  by  reference  to  preceding  allega- 
tions, and  by  additional  allegations  referring 
to  tbe  particular  statute  relied  upon  as  au- 
tborlty  for  the  claim  and  the  appropriation  as 
authority  for  its  allowance.  The  petltl<m  Is 
TOlumlnons,  and  to  qnote  it  In  full  would  an- 
swer no  useful  purpose. 

Tbe  writ  to  show  cause  was  Issued  return- 
able before  the  court  on  the  2d  day  of  August, 
1915.  Service  of  tbe  writ  was  accepted  upon 
tbe  day  of  Its  issuance,  and  on  the  return 
tkAjt  Angnst  2,  1915,  the  defendant  appeared 
as  commanded,  and  moved  to  quash  the  writ 
upon  alleged  grounds,  and  demurred  to  the 
petition  generally,  and  specially  ,  to  each  count 


or  claim,  and  answered  and  returned  to  the 

merits,  alleging: 

"That  he  admits  the  allegations  of  said  comi- 
plaint  in  manner  and  form  as  therein  alleged; 
tliat  each  and  all  of  the  claims  (o)  to  (t),  In-i 
elusive,  were  presented  to  him  for  audit  and 
for  the  issuance  of  a  warrant  therefor  either  by 
him,  as  auditor  of  tbe  state  of  Arizona,  or  upon 
the  treasurer  of  tbe  state  of  Arizona. 

"Admits  in  manner  and  form  as  therein  alleg- 
ed that  he  refused  to  issue  any  of  said  warrants. 
Denies  that  such  refusals  or  any  of  such  refus- 
als did  constitute,  as  to  any  of  said  claims,  a 
failure  to  perform  an  act  which  the  law  of  the 
state  of  Arizona  specially  enjoined  upon  him  as 
auditor  of  the  state  at  Arizona,  and  so  enjoined 
as  a  duty  resulting  from  such  office  to  audit 
such  claims  and  draw  warrants  therefor  to  the 
plaintiff  or  to  the  persons  originally  presenting 
same  to  defendant. 

"Alleges  and  says,  respecting  each  and  all  of 
said  claims,  as  respecting  his  refusal  to  audit 
and  issue  warrants  for  any  of  same,  that  he 
was  acting  within  bis  official  duty  designated 
and  vested  in  him  pursuant  to  tbe  laws  of  the 
state  of  Arizona,  and  particularly  by  section  78 
and'  section  79  of  tbe  Revised  Statutes  of  Ari- 
zona 1913,  and  by  section  23  of  Bouse  Bill  No. 
50  of  the  Third  Special  Session  of  the  Legisla- 
ture of  the  state  of  Arizona. 

"Denies  that  plaintiff  has  In  and  by  his  com- 
plaint alleged  and  stated  any  cause  entitling 
plaintiff  to  relief  by  this  court  by  writ  of  man- 
damus, or  otherwise,  by  reason  of  defendant's 
acts  and  doings  in  the  whole  premises." 

The  trial  court  treated  the  pleadings  of  the 
defendant  as  an  answer  which  raised  only 
questions  of  law,  and  on  tbe  return  day  pro- 
ceeded to  hear  the  matter  as  paragraph  1563, 
i  Civil  Code  1913,  permits.  The  court  formal- 
ly overruled  the  demurrers,  dented  the  motion 
to  quash,  and  granted  judgment  in  favor  of 
the  plaintiff  and  against  the  defendant  in  ac- 
cordance with  the  prayer  of  the  petition,  and 
ordered  the  alternative  writ  of  mandamus  to 
be  made  absolute.  The  defendant  moved  to 
vacate  the  judgment,  which  motion  was  de- 
nied. From  the  judgment  and  the  order 
aforesaid,  the  defendant  has  appealed. 

[11  Appellant  In  his  opening  brief  express- 
ly waives  his  claim  to  appeal  as  to  the  causes 
of  action  numbered,  (e>,  (g),  (1),  (m),  and  (n) ; 
therefore  these  causes  of  action  and  ques- 
tions predicated  thereon  are  eliminated  from 
our  consideration. 

Tbe  appellant  Justifies  his  refusal  to  obey  - 
the  mandate: 

(1)  Because  the  duty  he  is  commanded  to 
perform  Is  to  audit,  allow,  and  authorize  the 
payment  of  and  draw  a  warrant  therefor, 
upon  the  treasurer  of  the  state  of  Arizona,  In 
payment  of  each,  all,  and  every  of  said 
clfdms  so  by  the  said  Jesse  !>.  Boyce  present- 
ed, and  consequenUy  Is  commanded  to  exer- 
cise a  discretion  vested  in  him  as  such  audi- 
tor, in  a  particular  manner;  that  tbe  act  he 
is  commanded  to  perform  is  in  Its  nature  one 
requiring  the  exercise  of  a  discretion,  and  he 
is  commanded  to  perform  that  act  In  a  speci- 
fied manner,  notwithstanding  the  law  giving 
him  the  right  to  exercise  his  discretion  in  au- 
diting and  in  allowing  claims  presented  to 
him  for  that  purpose. 

(2)  That  at  the  time  the  idaims  were  pro- 
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Bented  there  was  no  antliorlty  of  law  and  no 
funds  of  the  state  of  Arizona  appropriated 
therefor,  making  it  the  duty  of  the  appellant 
to  ifaw  any  warrant  In  payment  thereof. 

The  appellant  defendant  In  his  return  no- 
where attempts  to  deny  that  any  of  the 
dalms  are  correct  In  amount,  that  they  are 
just,  or  that  they  are  recognized  by  law  as  a 
claim  against  the  state,  but  his  contention,  as 
made  to  appear  by  his  return,  is  that  by  his 
refusal  to  audit  and  issue  warrants  in  pay- 
ment of  the  claims  he  was  acting  within  his 
official  dnty  designated  and  vested  in  bim 
pursuant  to  the  laws  of  the  state,  and  par- 
ticularly by  section  78  and  section  79  of  the 
Revised  Statutes  of  Arizona  1913,  and  by  sec- 
tion 23  of  House  Bin  No.  60  of  the  Third  Spe- 
cial Session  of  the  Legislature  of  the  state  of 
Arizona.  laws  1913,  c.  75. 
[2]  Paragraph  78.  supra,  is  as  follows: 
"No  warrant  shall  be  drawn  by  the  auditor  or 
paid  by  the  treasurer  unless  the  money  has  been 
previously  appropriated  b;  law ;  nor  shall  the 
whole  amount  drawn  for  or  paid  under  one  head 
ever  exceed  the  amount  appropriated  by  law  for 
that  pnrpose,  and  all  funds  other  than  the  gen- 
eral fund  shall  be  considered  as  appropriated  as 
authorized  by  law." 

dearly  this  statntv  has  no  application  to 
the  act  (tf  auditing  a  claim.  It  has  reference 
to  drawing  a  warrant  in  payment  of  claims 
already  audited. 
E^ragrapb  79,  supra,  is  as  follows: 
"In  all  cases  where  the  law  recognizes  a  claim 
for  moDCT  againet  the  state,  but  no  appropria- 
tion shall  have  been  made  by  law  to  pay  the 
same,  the  auditor  shall  audit  and  adjust  the 
same,  ff  presented  to  bim,  and  give  the  claimant 
a  certificate  of  the  amount  thereof,  under  bis 
offidal  seal,  if  demanded,  aud  shall  report  same 
to  the  Legldature  with  as  little  delay  as  possi- 
ble," 

Paragraph  08.  GItII  Code  1918,  declares  the 
auditor  la  the  general  acoonntant  of  the 
state,  and  as  aiich— 

'^e  shall  have  the  6nal  auditing  of  all  accounts 
and  make  payment  of  all  alaims  prevtoosly  pass- 
ed upon  as  provided  by  Jaw." 

[81  ParagraiA  70,  supra: 

"He  shall:  (1)  Audit  and  settle  all  claims 
against  the  state,  payable  out  of  tbe  treasury, 
except  only  such  claims  as  may  be  expressly 
required  by  law  to  be  audited  and  settled  by 
some  other  officer  or  person." 

Olalm  (a)  Is  for  the  salary  of  a  clerk  ap- 
pointed by  the  Corporation  Commission  un- 
der tbe  authority  of  paragraph  2273,  Civil 
Code  1913.  The  salary  Is  alleged  to  have 
been  fixed  by  the  Corporation  Commission  at 
$90  per  month,  and  the  claim  Is  made  for 
the  salary  for  the  first  half  of  the  month  of 
July,  1915.  Paragraph  2296,  Civil  Code  1913, 
makes  this  salary  payable  from  tbe  funds  ap- 
propriated for  the  use  of  the  Cor[>oratlon  Com- 
mission after  being  approved  by  the  commis- 
sion upon  claims  therefor  to  be  audited  by 
the  t>oard  of  control.  This  statute  is  attack- 
ed by  the  appellant  We  will  notice  that 
matter  below.  Paragraph  2273,  supra,  com- 
mands tbe  state  auditor  to  draw  his  war- 
rant upon  the  general  fund  of  the  state  for 


sudi  salary  or  salaries  of  derks  appointed 
by  the  Corporation  Commission  as  have  been 
fixed  by  the  commission  with  the  advice  of 
the  board  of  controL  Claim  (a),  then,  falls 
within  the  exception  as  one  expressly  requir- 
ed by  law  to  be  audited  and  settled  by  some 
other  officer  or  person. 

Claim  (b)  is  allied  to  be  a  claim  arldng 
under  chapter  1  of  tftle  49,  on  account  of 
stenographic  assistance  employed  by  the  tax 
commission  at  a  compensation  dzed  by  such 
commission  as  provided  by  paragraph  4832, 
Included  within  such  chapter.  Paragraph 
4835  of  said  chapter  provides  that  all  nec^ 
sary  expenses  shall  be  audited  and  paid  as 
other  state  exj^&aaea  are  audited  and  paid. 
Thus  claim  (b)  Is  within  the  exception  above 
menUoned,  and  the  auditor  has  no  discre- 
tion to  reject  the  claim. 

Claim  (c)  is  alleged  to  be  a  claim  arising 
under  the  provisions  of  title  IS,  Penal  Code 
1913,  as  a  necessary  expense  of  the  game 
warden.  Paragraph  686,  included  within 
said  title,  provides  that  sucb  expenses  shall 
be  paid  out  of  the  general  fund  of  the  state 
in  the  same  manner  as  the  salaries  of  other 
state  officers  are  paid.  Thus  daim  <c)  is 
within  the  above-mentioned  exception,  and 
the  auditor  has  no  discretion  to  reject  the 
claim. 

Claim  (d)  Is  alleged  to  be  a  claim  likewise 
arising  under  the  provisions  of  title  18,  P^al 
Code  1913,  as  tbe  salary  of  the  game  ward- 
en's office  deputy,  and  Is  payable  as  pre- 
scribed by  paragraph  686  of  the  Penal  Code, 
and  therefore  Is  within  the  same  class  as 
claim  (c),  supra,  and  thus  within  the  above- 
mentioned  exception.  The  auditor  has  no 
discretion  to  reject  this  claim. 

Claim  (f)  is  alleged  to  be  an  expense  in- 
curred by  the  board  of  control  in  the  perform- 
ance of  its  duties.  Paragraph  4455,  Civil 
Code  1913,  requires  all  bills  for  salaries, 
clerk,  and  expenses  of  the  board  to  be  paid, 
and  makes  It  the  dnty  of  the  auditor  to  audit 
said  claims  and  draw  a  warrant  on  tbe  treas- 
ury therefor.  Paragraph  4468,  CivU  Code 
1913,  requires  all  accounts  for  tderk  hire, 
salary,  and  disbursements  provided  for  In 
chapter  1,  tit  42,  Including  paragraph  4455, 
to  be  rendered  under  oath  and  audited  and 
allowed  by  the  board,  and  paid  on  an  order 
of  tbe  auditor  drawn  on  the  treasurer.  Thus 
claim  (f)  falls  within  said  above-mentioned  ex- 
ception. 

Claim  (h)  Is  alleged  to  be  the  salary  of  tbe 
secretary  of  the  sheep  sanitary  commission 
for  the  flrat  half  of  the  month  of  July,  1015. 
Paragraph  3787,  Civil  Code  1913,  fixes  the 
salary  of  this  officer  at  not  to  exceed  175  per 
month  after  the  first  year.  Paragraph  380S, 
Civil  Code  1913,  commands  the  auditor  to 
draw  his  warrant  in  payment  of  claims  aris- 
ing under  the  provisions  of  chapter  2,  tit  30; 
which  includes  paragraph  3787,  supra.  Thus 
claim  (to  falls  within  the  above-mentioned 
exception. 

Claim  (1)  Is  alleged  to  be  sodi  a  dalm  as 
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Is  contemplated  by  chapter  IS,  tit.  11,  as 
state  aid  to  the  Pfacenlx  nnlon  high  school, 
made  by  ita  clerk.  The  state  board  of  educa- 
tion la  required  to  pass  upon  the  claim  and 
certify  to  the  auditor  the  result  It  reaches, 
and  to  state  therein  the  amount  to  which 
such  school  Is  entitled  as  state  aid  under 
tlie  provisions  of  paragraph  2794  of  said 
chapter.  Upon  receiving  such  certlflcate  the 
state  auditor  la  commanded  bj  paragraph 
2795  to  issue  an  order  to  the  state  treasurer 
requiring  said  state  treasurer  to  issue  a 
mrrant  payable  to  the  treasurer  of  the  coun- 
ty In  which  such  high  school  is  located  for 
the  sum  so  designated  by  the  state  board  of 
education  In  said  certlQcate.  Thus  claim  (1) 
is  within  the  above-mentioned  exception,  and 
the  auditor  has  no  discretion  in  the  matter. 

Claim  (J)  is  alleged  to  be  a  claim  arl^g 
under  paragraph  3900,  CItU  Code  1913,  as 
an  expense  necrasarily  Incurred  In  the  per- 
formance of  the  duties  of  the  adjutant  gener- 
al's office.  Paragraph  8918^  Clrll  Code  1913, 
eommanda. 

"The  auditor  at  the  state  of  Arizona  shall 
draw  his  warrant  on  the  treasurer,  to  the  order 
of-  the  proper  officer,  for  all  paymeota  and  ex- 
penditures authorized  by  this  Utle  (title  33),  req- 
nlsitioQB  being  made  on  the  auditor  for  the 
•urns  required,  which  requisitiona  shall  be  ap* 
proved  by  the  adjutant  general  and  the  Gover- 
nor." 

Thus  claim  (J)  Is  within  the  above-mention- 
ed exception,  and  the  auditor  has  no  discre- 
tion In  the  matter. 

Claim  (h)  is  alleged  to  be  a  claim  arising 
under  chapter  25.  tit.  11,  Civil  Code  1913. 
Paragraph  2654  of  said  chapter  provides  an 
appropriation  oS  $5,000  for  the  purposes  men- 
tioned therein^  and  permits  its  expenditure 
under  the  direction  of  the  state  board  of  ed- 
ucation, and  commands  the  treasurer  to  pay 
the  same  on  the  warrant  of  the  auditor  for 
that  purpose.  Thus  claim  (k)  is  within  the 
above-mentioned  exception,  and  the  auditor 
bas  no  discretion  In  the  matter. 

Claim  (o)  is  alleged  to  be  a  claim  arising 
under  the  provisions  of  chapter  S  of  title  42, 
Civil  Code  1913.  Paragraph  400S  of  said 
chapter  provides  that: 

"The  state  auditor  la  hereby  authorized  and 
directed  to  draw  his  warrant  on  the  state  treas- 
urer for  all  clafans  approved  and  allowed  by  the 
said  board  of  regents  under  the  provisions  of 
this  chapter,  and  the  itate  treasurer  is  hereby 
authorized  and  directed  to  pay  said  warrants  out 
of  any  moneys  in  the  University  fund." 

Thus  claim  (o)  is  within  the  above-mention- 
ed exception,  and  the  auditor  lias  no  discre- 
tion in  the  matter. 

Claim  (p)  Is  alleged  to  he  a  claim  on  ac- 
count of  books  furnished  the  state  board  of 
education.  Such  claim  arises  under  subdi- 
vision 4  of  paragraph  2705,  and  under  such 
statute  the  superintendent  of  public  instruc- 
tion is  required  to  certify  to  the  state  audi- 
tor the  cost  of  the  record  book  and  to  whom 
the  same  Is  due;  and  the  said  auditor  is 
commanded  by  !sald  statute  to  draw  his  war* 
rant  on  the  state  treasurer  in  favor  uft  the 


person  to  whom  the  same  Is  so  eerttfled  to  l» 
due.  Thus  claim  (p)  is  within  the  abore-men* 
tloned  exception,  and  the  aodttn  has  no  dls* 
creticm  in  the  matter. 

Claim  (4)  la  all^^  to  be  a  claim  on  ac- 
count of  salaries  and  wages  of  employes  and 
officos  of  the  state  prison,  arising  under  tha 
provisions  of  chapter  1  of  title  42.  Para- 
graph 4468^  included  in  said  chapter  and  ti- 
tle, provides  that  claims  fbr  clerk  hire,  sal- 
ary, and  dlsbursonents  proTlded  tot  in  that 
chapter  shall  be  rendered  under  oath,  and 
audited  and  allowed  by  the  board  and  paid 
on  an  (nder  vt  the  auditor.  a%us  dalm  (q) 
is  within  the  above-mentioned  exception,  and 
the  auditor  has  no  discretion  in  the  matter. 

Claim  (r)  Is  alleged  to  be  a  claim  on  ac- 
count of  ai^Ication  blanks  for  blind  children 
of  school  furnished  by  the  mperintendent  ttf 
public  instruction  and  arising  under  sobdi- 
vlaion  4  of  paragraph  2705.  As  stated  in  ref- 
erence to  claim  (p),  tiila  dalm  is  likewise 
within  the  above-mentioned  exception,  and 
the  auditor  has  no  discretion  in  the  matter. 

Claim  (t)  is  alleged  to  he  a  claim  for  re- 
pairs and  carpentor  work  performed  upon 
the  Capitol  grounds,  and  arising  under  chap- 
ter 1  of  title  42  as  a  disbursement  provided 
for  In  said  chaptw.  By  the  [wovlsions  of 
paragraph  4458  all  accounts  for  audi  dis- 
bursements shall  be  rendered  under  oath,  and 
audited  and  allowed  by  the  board  of  control 
and  paid  on  an  order  of  the  auditor.  Thus 
claim  (t)  is  within  the  above-mentioned  ex- 
ception, and  the  auditor  has  no  discretion  in 
the  matter. 

Claim  (s)  Is  alleged  to  be  a  claim  for  cler- 
ical assistance  to  the  state  librarian  for  the 
first  half  of  July,  1915,  under  the  authority 
of  subdivisions  89  and  90  of  section  1,  c:  3, 
p.  20,  Session  Laws  of  the  First  Special  Ses- 
sion of  the  Second  State  Legislature  (Iaws 
1915),  known  as  the  "General  Ai^roprlation 
Bill." 

The  defendant's  contention  that  the  per- 
formance of  the  duty  commanded  by  the  writ 
is  one  which  deprives  him  of  the  right  to 
exercise  a  discretion  is  without  merit.  All 
of  said  claims  are  such  as  the  law  recog- 
nlaes  as  proper  claims  against  the  state,  and 
the  defendant's  duty  Is  to  examine  the  claim 
with  reference  to  the  law  authorizing  it. 
compare  it  with  the  voucher,  and  draw  his 
warrant  or  issue  his  certificate,  as  the  case 
may  be,  as  the  law  prescribes.  As  used  in 
reference  to  the  claims  authorized  by  some 
statute,  the  word  "audit"  means  to  "verify." 
If  used  in  reference  to  an  account,  it  wouid 
then  have  a  broader  meaning,  and  Imply  the 
exercise  of  a  discretion  In  rejecting  and  al- 
lowing items  of  the  account ;  yet  In  such 
sense  it  would  not  mean  a  Judicial  act 
Machlas  River  Co.  v.  Pope,  35  Me.  19. 

[4]  To  interpret  the  statute  giving  the  au- 
thority to  the  auditor  to  audit,  the  meaning 
contended  for  would  leave  with  that  Impor- 
tant ofDcer  the  rl^  to  nnlll^  all  statutes 
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frtilcb  antboilie  ipedllc  cUdmB  asalnst  the 
Btate  and  provide  a  means  for  their  payment 
The  auditor  woold  be  given  more  powtf  than 
the  execatlTe  and  legUlattre  branches  of  the 
state,  and  for  any  reason  sufficient  to  con- 
vince Mm  of  the  justice  of  his  course,  and 
theref(>re  direct  the  exercise  of  his  discre- 
tion, or,  which  is  the  same  things  his  Judg- 
ment, hie  could  'reject  any  claim  against  the 
state,  whether  it  be  the  claim  for  the  salary 
of  a  state  officer  or  otherwise,  and  his  judg- 
mrait  would  be  final.  The  first  reason  as- 
signed by  the  auditor  as  a  Justification  for 
his  failure  to  obey  the  mandate  of  the  writ 
Is  tosnfflcient  in  law  for  that  purpose.  Hbe 
second  reason  assigned,  viz.,  "That  at  the 
time  the  Claims  were  presented  there  was 
no  authority  of  law  and  no  funds  of  the 
state  of  Arizona  appropriated  tlierefor  mak- 
ing it  the  duty  of  the  defendant  to  draw  any 
warrant  In  payment  thereof,"  Is,  if  maintain- 
ed, a  anfflclent  Justification  for  the  audi- 
tor's refoeal  to  ob^  the  mandate  to  draw 
bis  warrant  in  payment  of  any  claim  so  pre- 
sented. Paragraph  78.  Civil  Code  1913.  The 
reason  stated,  however,  is  no  Justification  of 
his  failure  to  settle  the  claim  and  give  the 
claimant  a  certificate  of  the  amount  there- 
of, under  bis  official  seal,  if  demanded.  Para- 
graph 79.  Civil  Code  1913. 

We  have  seen  above  that  each  iH&im  is  rec- 
ognized by  some  law  as  a  claim  for  money 
against  the  state.  The  question  of  the  duty 
of  the  auditor,  therefore,  is  whether  he  must 
draw  a  vrarrant  in  payment  of  the  several 
claims,  or  whether  he  must  give  the  claim- 
ant a  certificate  of  the  amount  thereof,  con- 
ceding that  such  certificate  was  duly  demand- 
ed by  the  claimant  The  answer  to  this 
question  is  found  by  determining  whether 
"the  money  has  been  previously  appropriat- 
ed by  law."  Paragraph  78,  supra.  To  de- 
termine this  question  will  require  an  exami- 
nation of  many  statutes.  This  will  be  ac- 
complished by  reference  to  each  separate 
claim  by  its  letter  number,  for  convenience. 

Claim  (a)  is  a  claim  for  the  salary  of  a 
clerk  of  the  incorporation  department  of 
the  Corporation  Commission.  The  salary 
claimed  is  that  fixed  by  the  Corporation  Com- 
mission. Such  salary  is  nmde  payable  out 
of  the  general  fund  of  the  state  by  para- 
graph 2273,  Civil  Code  1913,  and  Is  therefore 
an  appropriation  of  the  said  fund  for  the 
amount  of  said  salary,  continuing  in  its  na- 
ture. The  appellant  questions  the  validity 
of  this  appropriation. 

Claim  (b)  Is  a  claim  authorized  by  para- 
graph 4S32,  c.  1,  of  title  49,  Civil  Code  1913. 
Paragraph  4833  of  said  chapter  provides : 

"There  is  hereby  annuaUy  appropriated,  out 
of  the  general  fund,  in  the  state  treasury,  a  sum 
Bufficient  to  carry  out  the  provisions  of  tiiia  act** 

appellant  questions  the  validity  of  this 
and  like  statutory  appropriations,  and  his 
question  will  hereafter  below  recrive  con- 
sideraUon. 

Claim  (c)  is  one  authorized  by  title  18, 


Penal  Code  1913.  par.  68%  as  a  neceasaxr 
traveling  expense  of  the  game  warden.  The 
full  amount  of  such  expense  is  limited  not 
to  exceed  |1,000  per  annum.  The  said  ex- 
pense Is  made  payable  out  of  the  general 
fund  of  the  state.  The  validity  of  this  ap- 
propriation is  questioned. 

Claim  (d)  is  likewise  authorized  by  tlUe  18, 
Penal  Code  1913,  as  the  salary  of  the  office 
depnty  to  the  game  warden,  and  is  payable 
out  of  thevsame  fund  and  appropriation  as 
claim  (c). 

Claim  (f)  is  one  authorized  by  Chapter  1. 
tit  42,  dvU  Code  1913,  as  a  necessary  trav- 
eling expense  of  the  board  of  controL  Para- 
graph 4460,  Olvil  Code  1913,  provides  that: 

"A  sum  of  money  sufficient  to  carry  out  tb« 
provisioas  of  tbia  chapter  [chapter  1,  tit.  42]  is 
hereby  annually  appropriated  out  of  the  general 
fund." 

The  validity  of  this  appropriation  Is  qnes- 
ttoned  by  appellant 

Claim  (h)  is  one  authorized  by  paragraph 
3787,  Civil  Code  1913,  as  the  salary  of  the 
secretary  of  the  sheep  sanitary  commission 
for  the  first  half  of  July,  1915.  Said  para- 
graph 3787  gives  the  commission  power  to 
Incur  such  reasonable  expenses  as  may  be 
necessary  in  the  performance  of  its  duties, 
provided  it  may  not  pay  its  secretary  a  sala- 
ry exceeding  $50  per  month  for  the  first 
year,  "and  thereafter  It  [such  salary]  shall 
not  exceed  $75  per  month.  But  all  of 
the  expenditures  of  said  commission  for  any 
and  all  purposes,  shall  not  exceed  the  sum 
of  thirty-five  hundred  dollars  In  any  one 
year."  Subdivision  84  of  section  1,  c.  3,  Gen- 
eral Appropriation  Bill,  appropriates  the 
sum  of  $4,500  or  so  much  thereof  as  may  be 
needed  for  the  year  1915-16,  "to  pay  the  sala- 
ry and  the  expenses  of  the  sheep  sanitary 
commission."  This  appropriation  Is  ques- 
tioned by  the  appellant 

Claim  (i)  is  one  authorized  by  chapter  13, 
tit.  11,  CivU  Code  1913,  and  paragraph  2794, 
included  in  diapter  13,  provides  that: 

"A  sum  of  money  sufficient  to  carry  out  the 
provisions  of  tbia  act  is  hereby  annuaUy  appro- 
priated out  of  the  general  fund  of  the  state?* 

The  validity  of  this  appropriation  la  quss* 

tioned  by  the  appellant 

Claim  (j)  Is  one  authorized  by  title  3.1,  Civil 
Code  1913,  under  paragraph  3900  of  said 
tie.  Paragraph  3948  of  said  title  provides: 

"The  auditor  of  the  state  of  Arizona  shall 
draw  bis  warrant  on  the  treasurer,  to  the  order 
of  the  proper  officer,  for  all  payments  and  ex- 
penditures authorized  by  this  atl&  reqnisitioD 
being  made  on  the  auditor  for  the  sums  re- 
quired." 

The  appellant  questions  his  aaUiority  to 
issue  a  warrant  for  payment  of  this  claim. 

Claim  (k)  is  one  authorized  by  chapter  25^ 
Ut  11.  Subdivision  99  of  section  1.  c  3, 
General  Apprc^riatlon  Bill.  8ppr(9rla.te6  $29,- 
980  to  be  expended  during  the  years  1915-16 
and  1916-17  for  the  care  and  e^catlon  of  de- 
fective students  In  the  deaf  and  dumb  d^rt- 
ment  of  the  University  of  Arizona.  The 
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board  of  regents  Is  authorized  to  expend  such 
sum  for  the  purpoee  of  caring  for  and  edu- 
cating such  students.  This  appropriation  Is 
questioned  by  the  appellant 

Claim  (0)  is  one  authorized  by  chapter  8 
of  title  42,  Giril  Code  1913,  Incurred  by  the 
University  of  Arizona  on  account  of  conduct- 
ing the  bureau  of  mines.  Section  35  of 
chapter  3,  General  Appropriation  Bill,  ap- 
propriates the  sum  of  ^,000  to  be  expended 
daring  the  year  ending  June  30,  1916,  to 
pay  the  salaries  of  the  director,  aslstant  em- 
ployes, for  maintenance,  etc.,  of  the  bureau 
of  mines  attached  to  the  University  of  Ari- 
zona, to  be  expended  under  the  supervision 
of  and  by  the  direction  of  the  board  of  re- 
gents. The  appellant  qnestionB  this  appn^ri- 
atlon. 

Claim  (p)  is  one  authorized  subdivision 
4  of  paragraph  2705,  Civil  Code  1913.  Said 
statute  regnires  the  auditor  to  draw  Ms  war- 
rant, on  authority  of  the  certificate  of  the 
superintendent  of  education,  on  the  state 
treasurer  in  favor  of  the  person  to  whom  the 
same  Is  so  certified  to  be  due,  and  the  said 
treasurer  is  required  to  pay  said  warrant  out 
of  any  money  to  the  credit  of  the  state  school 
fund  to  the  amount  of  not  exceeding  $3,000 
annually.  Paragraph  1524,  Civil  Code  1913, 
establishes  the  state  s<^ool  fund.  The  ap- 
pellant questions  the  validity  of  this  appro- 
priation. 

Claim  (q)  Is  one  authorized  chapter  1 
of  title  42,  i3M\  Code  1913,  and  under  para- 
graph 1461  of  title  1,  pL  3,  Penal  Code  1913. 
Paragraph  1465  of  said  title  1.  Penal  Code, 
requires  the  auditor  to  draw  his  warrants  on 
the  state  treasurer  for  all  clalnu  approved 
and  allowed  hy  the  board  of  control  under  the 
provisions  of  title  1,  and  the  warrants  are 
made  payable  out  of  the  prison  fund,  or  out 
of  the  general  fund.  The  appellant  questions 
the  validity  of  tfala  appropriation. 

Claim  (r)  is  one  anth(n4zed  by  sabdlvlslon 
4  of  paragraph  3705.  and  falls  within  the 
same  class  of  claims  (tf  which  claim  (p),  su- 
pra, Is  one,  and  the  same  statutes  are  applic- 
able to  both  claims.  Likewise  the  appellant 
qnesttons  the  validity  of  the  appropriation 
applicable  to  iSiia  claim. 

.Claim  (8)  Is  recognized  by  subdivision  89 
of  section  1  of  chapter  8.  General  Appropria- 
tion BlU,  as  a  prdper  claim  In  the  particular 
lliat  such  subdivision  purports  to  appropri- 
ate tbe  sum  of  ¥2,400,  $1,200  to  be  expended 
during  each  of  the  two  years  ending  June  30, 
19X6,  and  June  30,  1917,  "to  pay  for  clerical 
assistance  to  the  state  librarian  for  catalog- 
ing, indexing  and  cross-Indexing  the  volumes, 
pamphlets  and  publications  In  the  state  li- 
brary.** The  appellant  questions  the  validity 
of  this  appropriation. 

Claim  (t)  Is  one  authorized  by  diapter  l 
ef  title  42,  CSvU  Code  1918.  Paragraph  4460, 
Included  In  said  chapter  1,  tit  42,  provides 
that: 

"A  smn  of  money  snffident  to  carry  out  the 
provfsknis  of  this  chapter  is  hereby  aouaally  ap- 
propriated out  of  the  general  fund." 


The  appellant  qnesttons  the  valldUT  of  this 

appropriation. 

For  convenience  the  above  dalms  may  be 
placed  In  five  classes,  viz.: 

Class  1.  Claims  made  payable  out  of  the 
generfil  fond,  under  statutes  directing  the 
auditor  to  draw  his  warrant  therefor,  when 
no  specific  amount  of  the  general  fund  is  oth- 
erwise set  apart  by  the  statute  for  the  pay- 
ment of  such  claims.  In  this  class  clalma 
(a),  (c),  (d),  and  U)  faU. 

Class  2.  Claims  made  payable  out  of  a  stat- 
ed statutory  fimd  to  a  designated  amount  an- 
nually of  such  fund.  Claim  (p)  Is  of  such 
class.  ' 

Class  3.  Claims  payable  out  of  the  g^eral 
fund  from  appropriations  of  an  amount  annu- 
ally of  such  fund  suffit^ent  for  the  purposes 
named,  but  no  S[>eciflc  sum  appropriated  Is 
named.  Claims  (b),  (f),  (1),  (q),  and  (t)  are 
of  this  dass. 

Class  4.  Claims  made  payable  out  of  spe- 
cific sums  designated  for  that  purpose  by  the 
General  Appropriation  BilL  Claims  (h),  (k), 
(o),  and  (r)  are  of  this  class. 

Class  6.  A  claim  made  payable  out  of  a 
specific  sum  appropriated  by  the  General  Ap- 
propriation Bill  for  that  purpose^  Claim  (s) 
Is  of  tUa  class. 

[I]  The  appellant  contends  that  statutes 
dlrectli^  the  payment  of  claims  out  of  the 
general  or  other  designated  fund  are  not  le- 
gal appropriations,  nnlesa  some  spedflc 
amount  of  such  fund  Is  set  adds  by  such  or 
some  other  statute  tor  the  spedflc  purpose  of 
meeting  such  payments. 

In  each  instance  relative  to  dalms  of  dass 
It  si^ra,  the  statute  "applicable  to  the  sever- 
al claims**  authorizes  and  directs  the  auditor 
to  draw  bis  warrant  In  favor  of  the  claimant 
Paragraph  78,  Civil  Code  1913,  upon  which 
the  appdlant  largely  relies,  provides  that  *^o 
warrant  shall  be  drawn  by  the  auditor 
•  •  •  unless  the  money  has  been  previous- 
ly appropriated  by  law"  Is  the  general  rule 
to  be  observed  by  the  auditor,  but  when,  as 
here,  a  statute  is  dealing  with  a  special  sub- 
ject, and  in  relation  to  such  subject  directs 
the  auditor  to  draw  his  warrant,  and  makes 
no  exception,  whether  or  not  an  appropriation 
has  been  previously  made,  the  direction  In 
the  statute  Is  a  command  to  the  auditor,  re- 
lating to  a  special,  particular  matter,  and  cre- 
ates an  exception  to  the  general  rule.  The 
auditor's  plain  legal  duty  Is  to  draw  the  war- 
rant in  such  cases,  not  because  there  Is  a  spe- 
cific appropriation  previously  made,  but  be- 
cause the  statute  commands  him  to  draw  the 
warrant  In  that  particular  Instance.  Wheth- 
er an  appropriation  has  been  made  Is  no  con- 
cern of  the  auditor.  That  matter  rests  sole- 
ly, In  such  cases,  with  the  legislative  depart- 
ment of  the  state,  and  might  affect  the  treas- 
urer's duties,  but  that  Is  no  concern  of  the 
auditor. 

[I,  7]  Classes  2  and  3  are  made  payable  out 
of  designated  funds  appropriated  "annually" 
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tor  ttutt  pnipose.  Olaas  2  dUEers  In  the  mat* 
ter  of  appropriatl<m  from  dass  3  in  the  par- 
tlcnlar  that  a  designated  amount  of  a  stated 
"fund"  la  appropriated  annually  for  class  2 
claims,  and  a  "aofficient"  amount,  or  soma 
other  general  tarn  ot  amount,  la  used  tor  the 
purposes  of  class  8.  Appellant  contends  that 
appropriations  of  the  description  here  In 
qnestlon  are  continuing  appn^riatlons  and 
invalid  as  such,  and  therefwe  he  Is  prohibit* 
ed  h7  paragraph  78,  supra,  from  drawing  a 
warrant  against  them.  This  contention  di* 
rectly  questions  the  power  of  the  legUlaUve 
branch  of  the  goremment  to  oiact  sttch  ap- 
proprlation  laWs  attacked. 

The  disposition  of  the  public  revenues  of 
the  state  is  essentially  the  province  of  the 
legislative  branch  of  the  state  government 
The  means  used  by  the  Legislating  in  dispos- 
ing of  euch  revenues  Is  largely  within  the  dis- 
cretion, of  that  department,  and  the  legisla- 
tive discretion  In  that  respect  can  be  limited 
only  by  the  state  Constitution.  Unless  the 
Constitution  prohibits  expressly,  or  by  necea- 
sary  implication,  the  Legislature  from  dls- 
po^ng  of  the  public  revenues  of  the  state  by 
means  of  general  continuing  appropriation 
statutes,  the  Legislature  has  ample  power  to 
enact  such  statutes,  and,  when  enacted,  they 
are  as  effective  for  their  purpose  as  if  specific 
sums  were  set  aside  for  tliat  purpose.  The 
appellant  argues  with  much  force  that  stat- 
utes malUng  annual  continuing  appropria- 
tions of  the  public  revenues  are  dangerous 
and  tend  to  open  the  doors  of  extravagance 
and  directly  lead  to  the  squandering  of  the 
revenues.  Ttda  argiunent  Is  addressed  to  the 
policy  of  such  laws,  not  to  the  power  of  the 
Le^lature  to  enact  them.  The  argument  Is 
properly  one  for  the  consideration  of  the  Leg- 
islature, not  for  the  court's  con^deraUon. 
We  have  been  unable,  after  diligent  search, 
to  find  any  constitutional  limitation  upon  the 
power  of  the  Legislature  to  enact  annual  con- 
tinuing appropriation  laws,  and  appellant  has 
I>olnted  out  none.  Before  the  Constitution 
was  adopted  such  appropriation  laws  existed 
on  our  statute  books  without  question,  and  at 
the  time  of  statehood  a  number  of  such  laws 
were  in  force.  Section  2  of  article  22  of  the 
state  Constitution  continued  In  force  "all  laws 
of  the  territory  of  Arizona  now  in  force,  not 
repugnant  to  this  Constitution,  *  *  *  un- 
til they  expire  by  their  own  limitation  or  are 
altered  or  repealed  by  law."  Without  a 
doubt  paragraph  3571,  Revised  Statutes  of 
Arizona  1901,  was  carried  forward  as  a  law 
in  force  by  the  said  provision  of  the  Consti- 
tution, and  It  was  so  understood  by  the  First 
State  Legislature,  which  lifted  the  said  para- 
graph 3571  and  inserted  It  In  the  Civil  Code 
of  1913  as  paragraph  44C0  thereof.  The  1^- 
IslaUve  policy  of  this  jurisdiction  for  a  quar- 
ter of  a  century  has  been  to  make  annual  con- 
tinuing appropriations  for  certain  purposes, 
and  the  power  of  the  L^slature  to  make 
snch  form  <tf  appropriations  has  never  before 


been  questioned  by  any  cne,  so  far  aa  we  are 
informed.  Certainly  no  one  has  snccessfnlly 
questioned  snch  power.  The  practice  of  mak- 
ing  such  form  of  an>ropriations  may  be  <vco 
to  censure,  but  to  liold  such  statutes  invalid 
at  this  late  day  would  serve  to  upset  the  ma^ 
chlnwy  of  state  administration,  and  would 
therefore  be  unpardonable,  except  upon  the 
authority  oC  express  law.  Tlie  auditor's  de- 
partment would  suflCer  from  smdi  ruling  fully 
as  much  as  other  departments  of  the  state 
govemmoit  Tb»  necessary  travding-  ex- 
penses of  the  auditor  or  his  deputy  are  or- 
der^ paid  out  of  the  general  fund  of  the 
state  ty  paragraph  68,  ClrU  Code  1913.  with- 
out further  formalities  <^  appropriation. 
The  contention  under  consideration  Is  with- 
out  merit  as  a  Justification  for  refustng  to 
obey  the  commands  of  the  writ 

No  error  is  assigned  atta<Aing  the  validity 
of  the  aK»ropriation  applicable  to  classes  4 
and  S.  The  dalms  specially  referred  to  in 
the  astdgnments  of  error  are  claims  (a),  (t^, 
(c).  (f).  (i),  U).  (P).  and  <g).  Claim  (g)  Is 
one  of  the  claims  the  appellant  expr^sly 
waives  his  dalm  to  appeal  In  the  opening 
brlet  All  of  the  remaining  claims  specially 
mentioned  in  the  assignments  fall  wltbhi 
classes  1,  2,  and  8,  supra.  The  other  claims 
not  specifically  mentioned  In  appellant*s  as- 
signments touching  the  question  of  appro- 
priations need  no  torther  discussion  here  as 
affected  by  that  question. 

[I]  Appellant  asserts  that  no  tonds  exists 
ed  In  certain  appropriations,  as  a  further 
Justification  for  his  refusal  to  obey  the  com- 
mands of  the  writ  This  question  is  not  at- 
tempted to  be  raised  by  appellant's  plead- 
ings, and  while  such  fact,  if  It  be  a  fact, 
would  be  a  Justification  for  refusing  to  obey 
one  of  the  commands  of  the  writ  as  to  issu- 
ing a  warrant,  yet  that  questira  is  not  pre- 
sented for  consideration  because  It  was  not 
pleaded.  Certainly  the  absence  of  money  in 
the  fund  does  not  Justify  his  refusal  to 
sue  his  certificate  as  commanded. 

Appellant  asserted  that  no  funds  w«e  ap- 
propriated for  the  payment  of  the  several 
claims,  but  such  allegation  necessarily  could 
be  established  by  the  absence  of  a  law  mak- 
ing such  appropriation,  and  the  existence  of 
a  valid  law  making  an  appropriation  for 
the  claims  In  questicm  disproves  the  negative 
allegation.  Whether  the  funds  were  actually 
in  existence  subject  to  pay  the  particular 
claim  is  a  question  of  fact  det^minable 
from  evidence.  Whether  funds  have  been 
appropriated  to  pay  the  particular  <daim  Is 
a  question  of  law,  determinable  by  the  statn* 
tory  law  of  the  state.  This  contentitm  arose 
from  a  difference  of  construction  placed  up- 
on the  vetoes  by  the  Governor  of  certain 
parts  or  provisions  of  the  General  Appro- 
priati(ni  BUI;  the  contention  bdng  that  the 
statutes  aroroprlating  monegr  for  certain 
claims  were  r^ealed  express  pnivistcMis 
of  the  appropilatioii  blU,  and*  as  the  repeat- 
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tag  claasef  only  were  Tetoed,  tlie  retoes  were 
Ineffective.  Tbe  resalts  of  tfae  vetoes,  ac- 
cording to  the  contention  of  the  auditor,  af- 
fect eacb  of  the  last-mentioned  claims,  via.. 
Claims  (a),  (b),  (c),  (f),  (1),  0).  and  (p). 

[I]  By  subdivision  8  of  section  1  of  the 
Qeneral  Apprc^riatlon  Bill,  as  inssed  by  the 
Legislature,  an  appropriation  was  made  cov- 
ering the  salaries  of  chief  clerk  and  assist- 
ant derk,  and  purporting  to  repeal  all  statu- 
tory aroroprlatlons  for  the  expenses  and 
purpose  of  the  incorporating  department  of 
the  Corporation  CkunmlssknL  The  Governor, 
tn  the  exercise  of  his  veto  powers,  disap- 
proved of  BubAvldon  8  In  Its  entirety. 
Claim  (a)  Is  snch  a  claim  that,  If  tiie  r^;»eal- 
Ing  part  at  this  section  Is  effective  as  a  re- 
peal, paragraph  2278,  mining  a^'oP'^tloiis 
for  its  payment,  would  stand  repraled. 

By  sabdiTlslon  27  of  seotltm  1  of  the  Oax- 
oral  Aivropriatlon  Bill,  as  passed  by  the 
Leglidatnre,  an  appropriation  was  made  to 
pay  all  venom  employed  by  the  state  tax 
commission,  other  than  one  clerk.  This  snb- 
dtvlsion  was  vetoed  by  the  Governor  in  ito 
entirety.  Clsdm  <b)  is  tor  services  of  a  ste- 
nographer employed  by  the  tax  commission, 
and  the  compensation  for  sncSi  services  )s 
made  payable  out  of  an  annual  appn^rla- 
tlon  made  1^  paragraph  4888,  Civil  Code 
1918.  Section  61  of  chapter  8,  General  Ap- 
proprlatlim  BUI,  as  originally  passed  by  the 
LeflMatnre,  purports  to  repeal  paragraph 
4833.  Tlie  Governor  v^ned  section  61  in  Its 
entirety. 

By  jBubdivislon  82  of  sectlim  1,  General 
Appropriation  BUI,  as  originally  passed  by 
the  liCgt^ture,  a  fund  was  provided  to  be 
known  as  ttie  game  protection  fund,  and 
such  fond  was  appropriated  to  pay  certain 
salaries  and  other  expenses,  including  "all 
other  necessary  and  office  expenses  of  the 
state  game  warden,"  and  staUng: 

"This  appropriation  shall  be  in  Hen  all  ap- 
mopriations  provided  for  in  title  XYIII,  Penal 
&>de,  1913." 

The  Govemor  vetoed  said  subdivision  32 
In  its  entirety.  Claim  (c)  is  such  claim  as 
la  payable  out  of  the  appropriation  made  by 
paragraph  686  of  said  Penal  Code 

By  subdivision  67  of  secti(m  1,  Gmeral  Ap- 
prwriatlon  Bill,  the  Legislature  appropriated 
a  apedflc  sum  to  pay  the  salary  of  the  citizen 
member  of  the  board  of  control  for  two  years. 
As  originally  passed  by  the  Legislature,  said 
subdivision  contained  the  further  prorislon, 
Tifc: 

'^arMraph  4460.  Revised  Statntes  of  Arizona 
1918,  Civil  Code,  is  hereby  repealed  and  all  stat- 
utory appropHatioDs  for  tbe  salary  provided  for 
in  this  subdivision  are  hereby  repealed,  and  the 
auditor  shall  draw  no  warrant  aKainst  the  general 
or  other  state  fond  for  the  salary  provided  for  In 
this  snbdivisloD  otherwise  than  is  herdo  di- 
rected, the  appropriation  herein  made  being  in 
lien  of  all  sach  statntoiT  appropriations  and  is 
not  In  addition  thereto.'^ 

Caalm  <f)  is  sndi  daim  as  is  made  payi^le 
ont  of  tbe  aivroprlatlon  made  Ij  paragraph 


4460,  attempted  to  be  repealed,  and  a  daim 
other  than  for  the  salary  of  the  citizen  mem- 
ber of  the  board  of  controL  The  Governor 
vetoed  that  part  of  said  subdivision  purport- 
ing to  repeal  paragraph  4460,  and  his  veto 
extended  to  all  that  part  of  Uie  subdivision 
quoted  almve.  The  Governor  approved  the 
subdivision  so  far  as  It  appropriated  a  specif- 
ic sum  for  the  speclflc  purpose  of  paying  the 
salary  of  the  citizen  member  and  secretary 
of  the  board  of  control. 

By  subdivision  87  of  section  1,  General  Ap- 
propriation BlU,  the  L^lslatnre  made  a  spe- 
clflc appropriation  for  two  years  to  pay  for 
elementary  training  In  agricultural,  mining, 
manual  training,  domestic  science,  and  other 
vocational  pursuits  in  .such  normal  and  high 
schools  as  are  designated  under  the  provi- 
sions of  law  to  give  sndi  training.  As  origi- 
nally passed  by  the  Legislature,  the  f (low- 
ing was  a  part  of  this  subdivision,  vis. : 

"The  appropriation  herun  made  for  soch 
elementary  training  Is  in  lien  of  all  statutory 
appropriations  heretofore  made  for  this  purpose, 
and  is  not  in  addition  thereto;  and  the  state  au- 
ditor is  hereby  directed  to  draw  no  warrant 
against  the  general  or  other  state  fand  for  the 
expenses  of  sach  elementary  training  provided 
for  In  this  anbdivislon  otiierwise  than  Is  here- 
by directed." 

The  words  quoted  were  vetoed  by  the  Gov- 
ernor, while  that  part  of  said  subdivision  mak- 
ing tbe  spedflc  appropriation  for  tbe  purpose 
designated  was  approved.  Claim  (1)  Is  a 
claim  made  payable  out  of  an  appropriatitm 
made  by  paragraph  2794,  Civil  Code  1013,  as 
a  claim  for  the  aid  to  a  bl^  school  for  teach- 
ing vocational  pursuits,  provided  by  chapter 
13,  tit  11,  Civil  Code. 

Sut)divisIon  03  of  section  1,  General  A[^ro- 
prlatton  Bill,  as  passed  by  the  Legislature, 
purported  to  set  aside  a  specific  sum  for  two 
years  for  tbe  maintenance  of  the  National 
Guard  of  Arizona,  for  the  payment  of  Insnr- 
ance,  exi>enseB  of  Instruction,  and  other  ex- 
penses. This  sut>dIvi8ion  was  v^oed  by  the 
Governor  In  Its  entirety.  Claim  (J)  Is  one 
for  expenses  of  the  adjutant  general's  office, 
and  made  payable  out  of  an  appropriation 
made  by  paragraph  3948,  Olvll  Code  1913. 
Section  CI  of  the  General  Appropriation  Bill 
purported  In  express  terms  to  repeal  said 
paragraph  3948.  The  Govemw  vetoed  sec- 
tion 61  of  the  General  Appropriation  Bill  in 
its  entirety. 

Claim  (p)  is  made  expressly  payable  ont 
of  the  state  school  fund  by  paragraph  2705, 
Civil  Code  1913;  and  paragraph  1524  estab- 
lishes the  "state  school  fund."  The  General 
Appropriation  BlU  does  not  seem  to  deal  vrith 
these  statutes. 

For  convenience  In  considering  tbe  ques- 
tions touch  log  the  Governor's  vetoes,  we  vrlll 
classic  tbe  said  claims  with  reference  to  the 
vetoes  as :  Claims  affected  because  the  Gov- 
eeaafs  veto  extended  to  an  entire  subdivision 
or  section  of  the  General  Appropriation  Bill. 
Claims  (a),  (b).  (c),  (f),  and  (J)  will  be  consid- 
ered of  this  dsss.  Claims  affected  where  the 
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Governor's  veto  extended  to  a  part  less  than 
an  entire  sabdlvlsion  or  section  of  tlie  Gen- 
eral Appropriation  BlIL  Claims  (1)  and  (]) 
win  be  considered  of  this  class. 

The  appellant  in  his  brief  discusses  the 
gaestlons  presented  by  the  first-mentioned 
class  of  claims  from  a  twofold  viewpoint: 
First,  from  a  viewpoint  of  the  power  of  the 
Legislature  to  incorporate  in  the  General  Ap- 
propriation Bill  statutes  making  repeals  con- 
flicting with  prior  appropriations;  and,  sec- 
ond, from  the  viewpoint  of  the  power  of  the 
Governor  to  veto  the  repeals  contained  in  the 
General  Approprlati<Hi  BUI  without  vetoing 
the  entire  bUl. 

The  Leglslatnre  enacting  the  General  Ap- 
propriation Bill  has  the  same  power  to  act 
therein  as  all  prior  Legislatures  possessed; 
no  more,  no  less.  The  subject  operated  upon 
must  be  one  falling  within  the  purview  of  the 
General  Appropriation  BUl;  otherwise  the 
Legislature  has  no  power  to  legislate  upon 
the  subject  under  the  title  of  and  as  a  part 
of  the  General  Appropriation  Bill.  Section 
20  of  article  4  of  the  state  Constitution  de- 
fines the  scope  of  the  legislative  power  while 
enacting  the  General  Appropriation  Bill,  and 
limits  that  power  to  "appropriations  for  the 
different  departments  of  the  state,  for  state 
Institutions,  for  public  schools,  and  for  inter- 
est on  the  public  debt  All  other  appropria- 
tions shall  be  made  by  separate  bills,  each 
embracing  but  one  subject"  Clearly  matters 
included  in  the  Graeral  Appropriation  BUI 
which  are  not  embraced  within  the  subjects 
therein  specified,  and  properly  connected 
therewith,  are  such  subjects  as  are  not  er- 
pressed  in  the  title,  and  are  void  for  that 
reason,  under  section  13,  pt  2,  art  4,  of  the 
state  ConstltDtlon.  To  avoid  such  legislation 
the  Governor's  veto  ia  not  essential ;  the  con* 
stltutlonal  provision  avoids  Uiem.  Gonse> 
quently  we  are  now  concerned  only  Mth  the 
effect  of  the  Governor's  veto  of  subjects  prop- 
erly included  in  the  title  of  the  General  Ap- 
propriation BUL 

[II]  The  third  clause  of  section  7  of  article 
5  of  the  state  Constitution  provides : 

"If  any  bill  presented  to  the  Governor  contains 
several  Items  of  appropriations  of  money,  he 
may  object  to  one  or  more  of  sncb  items  while 
approving  other  portions  of  the  bill.  In  such 
case  he  ^aU  append  to  the  bill  at  the  time  of 
sigDiDg  it.  a  statement  of  the  item  or  Items 
which  he  declines  to  approve,  together  with  bis 
reasons  therefor,  and  such  Item  or  items  shall 
not  take  effect  unless  passed  over  tbe  Governor's 
objections  as  in  this  section  provided." 

Tbe  first  clause  of  said  section  7,  art  6, 
provides : 

"Every  bill  passed  by  the  Legislature,  before 
it  becomes  a  law,  sball  be  presented  to  the 
Governor.  If  he  approve,  be  shall  si^  it,  and  it 
sbaU  become  a  law  as  provided  in  this  Constitu- 
tion. But  if  he  disapprove,  he  shall  return  It, 
with  his  objections,  to  the  bonse  in  which  it 
orU^nated.  which  shaU  enter  the  objections  at 
large  on  the  journal,"  for  reconsideration. 

Prior  to  statehood  and  tbe  adoption  of  tbe 
Constitution  the  duties  of  the' Governor  of 


the  territory,  relating  to  the  veto  power  ap- 
peared In  1  Supp.  R.  S.  U.  S.  p.  112.  being 
chapter  212.  44th  Cong.,  1st  Sees..  July  10. 
1876,  as  tbe  act  appears  at  page  72,  par.  4, 
Organic  Laws,  Revised  Statutes  of  Arizona 
1901,  as  follows : 

"That  every  bill  which  shall  have  passed  the 
Wislative  council  and  house  of  representativea 
of  the  territory  of  Arizona  sbalL  before  it  be- 
comes a  law.  be  presented  to  the  Governor  of  the 
territory ;  if  be  approve  it,  he  shall  mgn  It ;  bot 
if  he  do  not  approve  It,  be  shaU  return  it, 
with  his  objections,  to  the  house  in  which  it 
originated,"  which  shaU  proceed  to  reconsider  It. 

Paragraph  68,  Revised  Statutes  of  Arizona 
1901.  is  to  the  like  effect 

In  Porter  v.  Hughes.  4  Ariz.  1, 32  Pac  165, 
the  Supreme  Court  of  the  territory  had  un- 
der consideration  the  power  of  the  Governor 
to  veto  an  item  of  the  General  ApproprlatiMi 
BUI  and  to  approve  the  other  portions  of  the 
bill.  The  court  construes  the  above  provision 
of  the  Organic  Act  as  conferring  on  the  Gov- 
ernor the  power  to  approve  or  disapprove 
such  a  bUI  only  In  Its  entirety,  and  vested 
no  power  In  the  Governor  to  disapprove  a 
section  of  such  a  blU  and  approve  the  re- 
maining portions  of  the  said  appropriation 
bill.  This  decision  was  filed  In  1893.  and 
tfas  never  thereafter  questioned,  so  far  as 
the  Supreme  Court  reports  disclose.  Tbe 
general  language  of  the  Organic  Act  supra  Is 
adopted  as  the  language  of  the  first  clause 
of  section  7  of  article  B  of  the  state  Consti- 
tution, and,  standing  alone,  must  be  given 
the  same  construction  as  the  territorial  court 
placed  upon  the  original  provision.  The  con- 
stitutional convention  was  doubtless  familiar 
with  the  said  limitation  upon  the  Governor's 
veto  power  as  interpreted  In  Porter  v. 
Hughes,  supra,  and  added  the  third  clause, 
viz.: 

"If  any  bill  presented  to  the  Governor  con- 
tains several  items  of  appropriations  of  money, 
he  may  object  to  one  or  more  of  such  items  while 
approving  other  portions  of  tbe  biU" 

— tliereby  creating  a  dear  exc^iUon  to  the 
general  rule  as  to  all  bUls  containing  several 
Items  of  appropriations  of  money.  Tbe  word 
"Item"  was  treated  In  Ftnter  t.  Hughes  as 
having  referenoe  to  a  section  of  tbe  appropri- 
ation bill  reading  as  follows: 

"For  territorial  salaries  of  the  district  jndges, 
as  provided  by  law,  to  be  expended  under  the  di- 
rection of  the  territorial  auditor,  to  be  paid  in 
quarterly  installments,  $7,200.00 ;  one-half  to  be 
expended  in  each  of  the  years  1887  and  ISSS." 

The  exception  created  by  tbe  third  clause 
of  section  7,  art  6,  of  the  Constitution,  was 
inserted  for  the  evident  purpose  of  removing 
the  limitation  on  the  Governor's  veto  pow- 
er in  the  respect  under  consideration,  and 
thereby  empowering  the  Governor  to  veto 
any  separate  section  of  the  General  Appro- 
priation BUI  which  had  for  Its  subject  tbe 
appropriation  of  money  and  directions  as  tc 
its  disposition.  "Item,"  therefore,  is  used 
synonymously  with  "subject"  "distinct  or 
separate  parts,"  and  an  objection  and  disap- 
proval by  the  Governor  of  an  item  or  several 
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Items  of  appropriatioiu  of  money  has  refer- 
ence to  tbe  distinct  subject  or  part  for  whlcli 
the  appropriation  is  made  and  all  Its  Inci- 
dents. Ja  Commonwealth  t.  Barnett.  199  Pa. 
161,  48  AtL  976,  55  U  B,  A.  882,  tbe  term 
"item,"  as  used  In  article  4,  i  16,  Constitu- 
tion of  Pennsylvania,  a  similar  provision, 
was  held  to  mean  "tbe  particulars,  the  de- 
tails, the  distinct  and  severable  parts  of  the 
appropriation,"  and  is  "used  interchangeably 
In  the  same  sense"  with  the  word  "part" 
See  4  Words  and  Phrases,  3707. 

Subdivision  8  of  section  1,  General  Ap- 
propriation Bill,  subdivision  27  of  said  sec- 
tion 1,  subdivision  32  of  said  section  1,  sub- 
division 03  of  said  section  1,  and  section  51 
were  disapproved  In  their  entirety.  These 
subdivisions  and  section  are  distinct  and  sep- 
arable parts  of  the  General  Appropriation 
Bill,  uid  the  Governor's  vetora  of  such  Items 
wen  within  his  constitntlonal  power.  Con- 
sequently no  appropriations  were  made  by 
tlie  said  approprlatidtt  blU  tm  claims  (a), 
(b),  (c),  and  (J),  and  so  far  as  such  Bubdivl- 
BionB  attempted  to  substitute  any  of  said 
Items  of  appropElatl<m  for  existing  appro- 
priations, tbey  were  ineflecttve  for  tbat  pur^ 
posa 

JSectlim  61  of  said  General  Approprtatlon 
BlU  Is  a  distinct  and  separable  part  or 
Item  of  said  General  Appn^rlatlon  BlU. 
Tbe  Gtovemor  disapproved  such  Item  or  dia* 
tlnct  separable  part  of  said  biU,  and  eucb 
veto  was  exercised  within  the  legal  powers 
of  the  Governor.  Section  61,  therefore,  nev 
er  became  effective,  and  consequently  all 
tbe  statutes  attempted  to  be  expressly  re- 
pealed by  said  section  51  of  said  General 
Appropriation  Bill  remain  valid  and  subsist- 
ing laws.  Claims  (b)  and  (J)  are  unaffected 
by  said  attempted  repeal. 

Section  44  of  said  General  Appropriation 
BUI  attempted  to  appropriate  a  sum  of  mon- 
ey for  a  state  common  school  fund,  and  di- 
rected the  payment  of  all  expenses  approved 
by  the  state  board  of  education  out  of  tbat 
fund.  Section  51  of  said  appropriation  bill 
having  "been  disapproved  by  the  Governor 
within  his  constitutional  powers,  the  effect 
was  to  annul  said  attempted  appropriation, 
and  left  In  force  paragraph  1524,  ClvU  Code 
1913,  providing  a  fund  from  whldi  claim  (p) 
Is  payable. 

[11,12]  Subdivision  67  of  section  1.  Qm- 
eral  Appropriation  Bill,  set  forth  a  specific 
sum  of  money  "to  pay  the  salary  of  the  citi- 
zen member  of 'the  board  of  control  for  each 
of  the  two  succeeding  years."  Following 
tbis  item  appears  the  Avowing  language, 
via.: 

"Paragraph  4460.  Revised  Statutes  of  Arizona 
1013,  CivU  Code,  is  Iiereby  repealed  and  all  stat- 
utory approprlatioDB  for  the  salary  provided  for 
Id  this  subdivision  are  hereby  repealed,  and  the 
state  anditor  shall  draw  do  warrant  against  the 
general  or  other  state  fund  for  the  salary  provid- 
ed for  in  this  subdivision  otherwise  tnan  is 
herein-  directed,  the  appropriation  herein  made 


being  In  Hen  of  all  such  statutory  appropriations 

and  IS  not  in  addition  thereto." 

These  words  quoted  were  disapproved  by 
the  Governor;  the  Item  being  otherwise  ap- 
proved. Tbe  salary  of  the  citizen  member  of 
the  board  of  control  Is  not  Involved  In  this 
case.  The  matters  of  prior  appropriations  as 
they  affected  the  salary  of  tbe  citizen  member 
of  the  board  of  control  are  matters  incidental 
to  the  Item  of  appropriation  for  the  purposes 
of  said  salary.  Jfi  so  far  as  this  item  of  ap- 
propriation concerns  the  salary  of  the  dt 
Izen  member  of  tbe  board  of  control,  the 
language  quoted  and  disapproved  vras  clearly 
matter  incidental  to  the  appropriation  and 
an  Inseparable  part  of  the  item.  The  dis- 
approval of  such  inseparable  part  is  without 
effect;  the  main  part  of  the  Item  having 
been  approved,  as  a  necessary  deduction  fnmi 
the  rule  stated  above.  Claim  (t)  Is  a  claim 
other  than  for  the  salary  of  the  citizen  mem- 
ber of  the  board  of  control,  and  paragraph 
4460,  ClvU  Code  1013,  makes  appropriation 
for  the  payment  of  the  class  of  claims  to 
which  claim  (f)  belongs.  So  far  as  the  at- 
tempted repeal  of  paragraph  4460  in  snbdivl- 
sion  57,  snpra,  was  Intended  to  affect  claims 
other  than  the  salary  of  the  citizen  member 
of  the  board  of  control,  the  Legislature  acted 
beyond  its  power  as  limited  by  section  13 
of  part  2,  art  4,  of  the  state  Oonstltudon 
The  subject  legislated  upon  In  subdivision 
67  Is  the  salary  of  the  dtlzen  member  of 
the  board  of  control,  and  an  attempt  to 
repeal  an  appropriation  statute  affecting  some 
subject  other  than  such  as  necessarily  affect 
the  salary  of  such  officer  Is  not  dealing  with 
matters  properly  connected  with  tbe  subject 
under  conslderatlfm.  While  the  veto  of  a 
part  of  subdivision  67  was  clearly  Ineffective 
as  an  annulment  of  that  part  of  tbe  Item 
aimed  at  yet  the  attempt  to  repeal  paragraph 
4460  as  to  all  purposes  was  as  clearly  In  ex- 
cess of  the  power  of  tbe  Legislature  to  enact 
a  general  appropriation  Wl,  and  was  void  as 
to  aU  matters  other  than  matters  connected 
with  the  aalaiT  of  the  citizen  member  of  the 
board  of  control.  Claim  (f)  remains  a  valid 
claim'  payable  as  directed  by  paragraph  4460, 
CivU  Code  1013. 

[13]  The  same  rule  applies  to  subdivision 
87  of  section  1  of  the  General  Appropriation 
Bill.  This  item  attempts  by  general  terms  to 
repeal  paragraph  2784,  ClvU  Code  1018,  mak- 
ing an  appropriation  to  carry  out  the  provl- 
rtons  of  chapter  13,  tit  11,  for  all  purposes. 
Claim  (1)  Is  one  for  aid  to  a  high  school  which 
accrued  for  tbe  year  1013-14,  prior  to  the 
going  Into  effect  of  the  General  Appropria- 
tion Bill,  and  the  appropriation  made  in  tbe 
bill  was  distinctly  made — 

"to  pay  for  elementary  training  In  agricultural, 
mining,  manual  training,  domestic  sdence,  and 
other  vocational  pursuits  In  such  normal  and 
high  schools  as  are  designated  under  the  provi- 
sions of  law  to  give  such  training,  there  is  here- 
by appropriated  the  sum  of  $73,000.00:  $36,- 
5OO.0O  or  so  much  thereof  as  may  be  needed  to 
be  expended  during  each  of  the  years  ending 
June  30, 1016,  and  June  SO,  1017.*'^ 
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The  General  Appropriation  Bill  became  ef- 
fective June  9,  1915.  Claim  (1)  Is  therefore 
payable  out  of  the  appropriation  made  by 
suMirision  87  of  section  1,  and  lt»  payment 
Is  unaffected  by  the  repeal  of  paragraph  2794, 
supra,  as  an  appropriation  to  iwy  the  claims 
of  high  schools  for  state  aid. 

[14]  Cl^lm  <a)  Is  authorized  by  subdivision 
89  of  section  1,  General  Appropriation  Bill, 
tIjl: 

"89.  To  pay  for  clerical  assistaQCe  to  the  state 
librariaD  for  cataloging,  indexing  and  croea-in* 
dexing  the  volumes,  pamphlets  and  publications 
in  the  state  library,  there  is  hereby  appropri- 
ated the  sum  of  twenty-four  hundred  dollars 
($2400.00):  twelve  hundred  doUars  ($1200.00), 
or  80  much  thereof  as  may  be  needed,  to  be  ex< 
pended  dnriog  each  of  the  years  euding  June  80, 
1916,  and  June  80,  1917." 

Subdivision  00  of  section  1,  (Seaeral  Ap- 
propriation Bill,  provides: 

"All  fees  received  by  the  derh  of  the  Supreme 
Court  shall  be  paid  into  the  state  treasury  and 
shall  be  set  aside  for  the  maintenance  of  the 
state  library,  aud  all  such  fees  are  hereby  ap- 
propriated tor  the  maintenance  of  said  state  &- 
brary  for  the  payment  of  the  salary  provided  for 
in  subdivision  o9.  The  appropriation  herein 
made  is  not  in  addition  to  any  other  maintenance 
fund  but  is  In  lieu  of  all  statutory  appropria< 
tions  for  the  maintenance  of  said  state  ubrary." 

The  last  sentence  quoted  was  disapproved 
by  the  Governor,  and  the  other  preceding  por- 
tions of  subdivision  90  were  approved.  The 
disapproval  of  the  sentence  under  the  rule  su- 
pra was  without  effect  upon  the  salary  of  the 
assistant  to  the  Ubrarlaa  Whether  any  mon- 
ey was  in  the  fund  so  provided  to  pay  the 
salary  of  the  said  assistant  is  a  qnestlon  that 
would  affect  the  performance  of  the  aodltor'a 
duty  only  as  to  whether  a  warrant  or  a  cer- 
tificate would  be  Issued  by  blm.  He  does  not 
Interpose  such  objection. 

[1 1]  The  same  question  may  affect  each  of 
the  claims  Involved.  The  claims  for  which 
definite,  fixed,  and  specific  appropriations  have 
been  made,  and  which  appropriations  are 
payable  out  of  the  general  fund,  are  the  first 
charges  against  such  general  fund,  and  any 
moneys  In  the  general  fund  to  the  extent 
thereof  shall  be  preserved  for  such  payments. 
Other  appropriations  payable  out  of  the  gen- 
eral fund,  but  which  are  not  Sfpedflc  In 
amount,  shall  be  paid  out  of  any  moneys  re- 
maining in  the  fund  not  otherwise  specifical- 
ly appropriated.  When  a  claim  Is  payable 
out  of  a  specific  fund,  and,  If  It  Is  exhausted, 
then  out  of  the  general  fund,  the  specific 
fund  must  be  exhausted  before  recourse  may 
be  had  to  the  general  fund  for  payment. 
These  are  essentially  clerical  matters  of  book- 
keeping determinable  1^  the  auditor  with 
reference  to  the  treasurer's  books,  over  which 
the  auditor  has  a  measure  of  supervlsltHi,  by 
auditing  and  by  comparing  with  his  own 
books.  Paragraph  70,  subd.  8,  and  paragraph 
80,  Civil  Code  1913. 

The  return  of  the  defendant  to  the  rule  to 
show  cause  why  the  mandate  of  the  court 
was  not  obeyed  fails  to  set  forth  a  justifica- 


tion In  law,  and  the  jadgmait  of  the  court 
making  the  rale  abaolnte  Is,  in  aubstance^  cor* 

recL 

The  Judgment  of  the  court  will  be  modified 
in  the  particulars  where  the  auditor  is  com- 
manded to  draw  his  warrant  against  funds 
other  than  spedfled  in  this  opinion,  as  the 
case  may  be,  and,  as  modified,  the  judgment 
is  affirmed. 

Affirmed. 

ROSS,  a  J.,  and  rRAlnKLIN,  oonciir. 

fI8  Or.  GK) 
HE0KIN6EB  t.  SWANK. 
(Supreme  Court  of  Oregon.  Dee.  80,  191Sl) 

1.  Execution  •S»4S1  —  ExaounoH  aoaikr 
Person— Evidence. 

Id  a  proceeding  for  dlschanse  from  impris- 
onment under  an  execudoo  against  the  person, 
evidence  held  to  show  that  defendant  had  no 
property  whatever  liable  to  exeeutioii. 

[Ed.  Note.— For  other  eases,  see  EzecntM»C 
Cent  Dig.  H  1806-1861^  Dec  Dig.  «s»451.] 

2.  Execution  4=s>^^— Pboceedhtos  to  At- 
tack—Pasties. 

Though  a  conveyance  by  a  husband  to  bis 
wife  be  fraudulent,  idie  is  an  eesential  party  to 
a  proceeding  to  set  it  aside,  and  the  busband'a 
imprisonment  on  an  execution  agatust  the  per- 
son cannot  be  had  to  compel  her  to  pay  his 
debts. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  {  1230;  Dec  Dig.  «=»420.I 

8.  Execution  «=a451— Iufeisoniokt— Dxb- 

OHABOB. 

Where  defendant,  who  was  Imprisoned  un- 
der execution  against  the  person,  was  destitute 
of  any  means  applicable  to  the  satisfactioq  of 
the  judgment,  it  is  the  duty  of  the  judge  to  ad- 
minister the  debtor's  oath  prescribed  by  L.  O.  Ij. 
{  4549,  and  to  grant  him  the  certificate  of  die- 
charge  prescribed  by  section  45S0. 

[Ed.  Note.— For  other  cases,  see  Execatioo, 
Cent  Dig.  {{  1306-1361 ;  Dec  Dig.  «»451.] 

4.  Fraudulent  Contbtanois  >IMia  Biohts 

OF  Husband— Sebvices. 

A  debtor  may  rightfully  give  bis  serTiccs, 
however  valuable,  to  his  wife,  and  his  crediton, 
though  thus  deprived,  cannot  oomidain. 

[Ed.  Note.— For  other  case&  see  Fraodiilent 
Conveyances.  Cent  TJUg.  H  41,  96-100,  801; 
Dec  Dig.  ^ss>4S.} 

In  Banc  Appeal  from  Circuit  Court,  Mult- 
nomah County;  Henry  D.  McGinn,  Jodge. 

Action  by  I«.  B.  Heddnger  against  J.  D: 
Swank.  The  defendant.  Imprisoned  bj  vlrtne 
of  an  execntitMi  against  the  person,  applied 
to  a  Judge  of  the  circuit  court  of  Knltnomah 
county  for  his  discharge,  which  waa  denied, 
and  be  appeals.  Reversed  and  remanded 
with  directions. 

Fred  W.  Bronn  and  H.  U  Ganoe,  both  f>f 
Portland,  for  appellant  Arthur  A.  Murphy, 
of  Portland  (Jcrfmson  &  Stout,  of  Portland, 
on  the  brief),  for  respondent. 

BCRNE3TT,  J.  "Every  person  confined  ta 
Jail  on  an  execution  Issued  on  a  Judgment 
recovered  in  an  action  wherein  the  defend- 
ant is  liable  to  be  arrested,  may  be  dlscharg- 
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ed  Oierefrom  at  Qu  end  of  ten  days  Crom  his 
first  confinement,  upon  the  conditions  here- 
inafter spedfled."  O.  L.  I  4644.  After  a 
required  notice  has  been  given  the  Code  spec* 
Ifles  that  the  penion  shall  be  taken  before 
the  Judge,  who  shall  examine  him  on  oath 
concerning  his  estate  and  effects  and  the  dis- 
posal thereof,  and  bis  ability  to  pay  the  Jndg- 
ment  for  wblch  he  Is  committed,  and  shall 
ateo  hear  any  other  legal  or  pertinent  evi- 
dence that  may  be  produced  by  either  party. 
It  la  farther  prescribed  in  section  4549,  li.  O. 

that  U  the  Judge  upon  such  examination 
■ball  be  satlafled  that  the  priacmer  has  no 
real  m.  personal  proiwrtT  conreyed.  concealed, 
or  In  any  wa7  disposed  of  with  a  design  to 
secnre  the  same  to  his  own  use,  or  to  de- 
fraud bto  creditors,  be  shall  administer  to 
him  an  oath,  the  form  of  which  la  laid  down, 
and  grant  him  a  certificate  of  dischai^e,  up- 
on receipt  of  which  the  Jailor  shall  let  the 
Judgtoent  debtor  go,  unless  he  Is  detained  for 
some  other  caose.  On  appeal  the  defoidant 
attat^s  the  statute  as  unconstitutional,  and 
further  contends  that  Urn  court  had  no  Ju- 
risdiction to  issue  an  ezeontion  against  his 
person,  for  the  reason  that  tlie  like  writ 
against  his  property  had  not  bean  returned 
unsatlafled.  The  third  basis  of  atta<A  upon 
the  refusal  of  the  court  to  discharge  him  Is 
tbat  the  testimony  shows  that  the  debtor  has 
no  property  applicable  to  the  paymott  of  the 
debt  InvolTed.  We  pass  the  want  of  Juris- 
diction and  the  unecmBtitntlonality  of  the  act 
with  this  remark:  That  it.  seems  Incongru- 
ous for  the  dtfendant  to  litigate  under  a 
statute  which  he  says  Is  out  of  harmcMiy 
with  the  fundamoital  law  and  to  ask  to  be 
dismissed  In  a  proceeding  wbldti  would  not 
be  undertaken  unless  the  conrt  had  rightful- 
ly Imprisoned  htm. 

t1 1  On  the  merits  a  careful  perusal  of  the 
testimony  shows  that  the  debtor  has  no  proi^ 
erty  whatever  liable  to  execution.  The  only 
witnesses  examined  were  himself,  a  deputy 
in  the  county  clerk's  office,  and.  one  of  the  at- 
torneys for  the  plaintiff.  The  utmost  that 
is  shown  by  the  testimony  of  the  defendant 
himself  la  that  In  1907  a  lot  in  Ina  Park 
was  conveyed  to  him ;  that  in  1909  he  and 
his  wife  Joined  In  a  conveyance  of  the  same 
to  Titus  ft  Whlttler;  and  tbat  In  1909  the 
defendant  conveyed  to  his  wife  a  lot  In  Al- 
bee's  subdivision  of  Glenhaven  Park.  The 
defendant,  the  only  witness  on  the  subject, 
explained  that  his  wife  acquired  the  lot  on 
some  kind  of  drawing,  and  the  title  was  put 
in  his  name  by  mistake,  which  he  corrected 
by  this  deed.  All  these  transactions  happen- 
ed before  the  parties  to  this  action  had  any 
dealings  with  each  other.  The  defendant  tes- 
tifies that  he  follows  the  occupation  of  real 
estate  broker,  and  as  snch  managed  his  wife's 
affairs  and  attended  to  her  exchanges  and 
purchases  of  real  property,  alt  without  charge 
to  her.  He  says  that  when  they  were  mar- 
ried bis  wife  had  moncgr  of  her  own  irtilch 
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she  Invested  in  property,  and  that  he  aided 
her  in  managing  It  He  declares  on  oath 
tbat  he  has  barely  kept  even  on  his  own 
earnings  for  several  years,  and  has  no  prop- 
er^ whatever  subject  to  execution,  except 
a  judgment  for  $150  against  some  man  from 
whom  he  has  never  been  able  to  collect  any- 
thing. The  deputy  merely  produced  records 
of  the  conveyances  mentioned  with  some  oth- 
ers from  the  office  of  the  county  clerk,  and 
the  attorney  testifies  that  he  searched  the 
books  and  discovered  that  since  1904  the 
wife  appears  of  record  rfther  as  grantor  or 
grantee  or  one  of  the  parties  to  a  tansfer 
in  85  transactions.  He  says,' further,  t^t 
after  Judgment  had  been  obtained  faerdn  he 
endeavored  to  get  the  defendant  to  pay  the 
same ;  that  In  their  Interview  the  latter  told 
him  he  would  crasider  a  cash  settlement;  but 
that  later  In  the  same  conversation  he  broke 
off  the  negotiations.  The  witness  states  that 
the  defendant  did  net  say  he  did  not  have 
the  cfish  or  could  not  obtain  it,  but  placed 
his  HexMm  solely  <m  the  gronnA  that  he 
would  not  settle  the  case. 

[2]  It  Is  not  shown  anywhere  In  any  of  the 
testimony  that  a  dollar  of  the  defSndant's 
money  was  ever  Invested  In  any  of  the  prop- 
erty  now  standing  In  his  wife's  name.  lay- 
ing aside  the  fiict  that  all  the  transfers  to 
the  latter  were  made  loi^  before  the  trans- 
actlMi  out  of  which  the  Judgment  arcwe,  her 
title,  whether  valid  or  fraudulent,  could  not 
be  divested  by  0Us  execution  against  the 
person  of  her  husband,  for  she  Is  not  a  party 
to  this  action.  Wbether  the  d^endant  acted 
in  bad  or  good  faltb  In  the  matter  of  her 
acquisition  oC  title,  the  real  truth  is  that 
he  at  the  time  had  no  ptap&tj  subject  to 
execution.  The  Imprisonment  of  the  husband 
connot  be  used  as  a  means  to  extort  from  the 
wife  the  payment  of  his  debts.  The  contin- 
uance of  the  imprisonment  cannot  be  made  to 
rest  upon  mere  whim  or  caprice,  or  In  utter 
disregard  of  the  evidence.  There  is  no  tes- 
timony to  sustain  the  result  of  the  court's 
examination. 

[81  Without  any  dispute  whatever  the  rec- 
ord shows  that  the  defendant  was  destitute 
of  means  applicable  to  the  satisfaction  of  the 
Judgment,  and  it  was  the  plain  duty  of  the 
Judge  to  administer  the  debtor's  oath  to  him 
as  prescribed  in  section  4549,  L.  O.  L.,  be- 
sides granting  him  the  certlflcate  of  dis- 
charge. 

[4]  In  King  v.  Voos,  14  Or,  91,  12  Pac.  281, 
followed  in  Llvesley  v.  Helse,  48  Or.  147,  85 
Pac.  509,  it  was  decided  that  a  debtor  may 
rightfully  give  his  services,  however  valu- 
able, to  his  wife,  and  that  his  creditors  can- 
not complain  of  his  so  doing.  That  Is  all 
that  appears  to  have  been  done  In  the  pres- 
ent instance.  Starting  with  her  own  money, 
the  wife  might  rightfully  avail  herself  of 
the  services  of  her  husband  and  his  business 
acumen  In  the  management  of  her  property 
to  the  betterment  of  ha  luMlngB.   ▲  time 
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there  was  when  men  might  be  themselvea 
sold  and  compelled  to  render  their  personal 
servlcee  to  those  who  parcbaaed  them;  but 
that  la  not  the  law  now. 

The  decision  ct  the  drcnlt  jadge  la  re- 
versed and  ttie  cause  remanded,  with  direc- 
tions to  administer  to  the  defendant  the  oath 
formulated  In  section  4549,  L.  O.  L.,  and  to 
grant  bim  the  certificate  of  dlacharge  de- 
scribed in  section  4560,  I*  O.  lb 

EAKIN,      did  not  sit 
(79  Or.  S8) 

CITT  OF  POBTLAWI)  et  al.  T.  AMERICAN 
SURBT;  CO.  OF  NEW  TOBK 
et  aL 

(Supreme  Court  of  Oregon.   Dec.  28,  1915.) 

1.  COBFOEATIONS    «=9416  —  AUTHOBITT  OT 
AOENT— EXECUnoH   OF  iKDEMNrTT  BONU — 

Liability  or  Principal. 

A  person  whose  sole  dut/  aa  the  represent- 
ative of  a 'foreign  corporation  was  to  accept 
service  of  process  and  act  as  its  sales  manager 
had  no  authority  to  execute  on  behalf  of  bis 
principal  a  bond  indemnifying  a  ttonding  com- 

gany  against  loss  on  a  contractor's  bond;  and 
ence  such  principal  was  not  liable  on  the  bond, 
thougb  in  a  separate  transaction  It  furnished 
certain  supplies  to  the  contractor,  especially 
where  the  bonding  company's  rej>resentatiTe  had 
actual  knowledge  of  the  limitations  on  the 
agent's  authority. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §f  1623-1625;  Dec.  Dig.  «=>416.1 

2.  Pkincipal  abd  Agent  ^=>99— Acts  of 
Agent — Binding  Efi-ect  on  Pbincipal. 

As  to  third  persons,  a  principal  is  bound 
by  his  agent's  acts,  not  only  when  done  pursu- 
ant to  actual  sutbority,  but  when  within  the 
scope  of  bis  appareut  authority  arising  from  tbe 
manaer  in  which  his  principal  held  him  out  to 
the  public. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
A^eut,  Cent  Dig.  H  254r-26l;  Dea  Dig.  «Ss» 

3.  Pbincipal  and  Agent  ®=>148— Auxnoa- 
■   ITT  OF  Agent— Knowledge  of  Thibd  Per- 
son. 

Where  a  third  person  dealing  with  an  agent 
has  actual  knowledge  of  the  scope  of  the  agent's 
authority,  or  Imowledge  of  facts  which  would 
put  him  on  inquiry  in  respect  thereto,  he  cannot 
rely  on  the  agent  s  apparent  authority. 

[Bid.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent.  Dig.  Sfi  S34r-fi5i2;  Dec.  Dig.  «3» 
148.1 

4.  Pbincipal  and  Agent  <^147— Dealings 
WITH  Agent— Thibd  Party. 

In  view  of  L.  O.  Lu  {  705,  providing  that 
the  rU^ts  of  a  par^  cannot  be  prejudiced  by 
the  acts  of  another  except  by  virtue  of  a  par- 
ticular relation  between  them,  a  party  deals  at 
his  own  peril  with  one  ixrofessing  to  be  anoth- 
er's agent. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  SS  528^^;  Dec.  Dig.  «s> 
147.] 

5.  Appeal  and  Error  ®=>879-^copb  of  Rb- 
viEW— Defendant  not  Appealing. 

Where  on  appeal  from  a  decree  in  a  suit 
on  a  contractor's  bond,  wherein  the  liability  on 
a  bond  given  to  Indemnify  the  bonding  company 
was  determined,  the  bonding  company  did  not 
appeal,  it  could  not  question  the  correctness  of 


an  adjudication  In  favor  of  another  defendant 
not  appealing. 

[Ed.  Note.— For  other  caseL  see  Appeal  and 
Error,  Cent  Dig.  H  8581-^3;  Dee.  Dig. 

8T9.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah.  Coun^;  Henry  E.  UcGlnn, 
Judge. 

Suit  by  the  City  of  Portland,  on  the  rela- 
tion of  the  Van  Emon  Elevator  Company, 
and  aald  Elevator  Company,  against  tbe 
American  Surety  Company  of  New  York  and 
others.  From  decree  for  pUOntills,  the  de- 
fendant Western  Electric  Company  vn>ea2& 
Modified. 

At  the  time  of  the  occurrences  mentioned 
In  the  pleadings  ber^n  there  was  a  prorl- 
don  of  the  city  charter  of  Portland  to  tbe 
effect  that  contractors  on  public  works  tor 
the  city  should  execute  a  bond  payable  to 
tbe  mnnldpallty,  conditioned  not  only  for 
the  faithful  performance  of  the  agreement, 
but  also  that  the  ctmtractor  woold  pay  the 
cialms  of  laborers,  materlalmm,  and  sob- 
contractors  onployed  by  blm,  and  giving 
those  thus  entitled  to  remuneration  a  right 
to  sue  on  the  bond  In  the  name  of  the  dty, 
making  parties  of  all  persons  having  claims 
under  8n<di  security.  Bradley  ft  Go.  herein- 
after called  Bradley,  took  an  ori^nal  con- 
tract to  erect  a  building  for  the  dtgr.  The 
relator.  Tan  Emon  Elevator  Company,  al- 
tered into  a  subcontract  with  Bradley  to  In- 
stall an  elevator.  The  -Western  Electric 
Company,  styled  for  ccmvenlence  "the  West- 
em,"  famished  to  Bradl^  to  be  nsedf  and 
which  was  used,  in  the  bnUdlng  certain 
electrical  appliances,  amounting  to  $1,562.93. 
Other  defendants  furnished  other  materials 
entering  Into  the  construction.  Actii^  nn- 
der  the  charter  provisions  mentioned,  the 
Title  Qnaranty  ft  Surety  Company,  abbre- 
viated "Title  Company,"  executed  for  Brad- 
ley the  contractor's  bwd  required.  All  this 
time  J.  F.  Ryan  was  the  sales  manasw  of 
the  Western,  whldi  company's  prin<dpal  of- 
fice on  the  Padflc  Coast  was  In  Seattle. 
The  testimony  shows  that  he  had  tSiarge  of 
the  buslQess  of  selling  Its  products  in  Port- 
land.  It  also  appears  in  evidence  that  to 
comply  with  the  law  of  this  state  affecting 
nonresident  corporations  it  had  appealed 
Ryan  Its  attorney  In  ta.<A  for  the  sole  pur- 
pose of  receiving  service  of  process  upon  the 
company,  which  was  evidenced  by  a  power 
of  attorney  filed  in  the  office  of  the  secre- 
tary <^  state.  The  original  contractor'a 
bond  was  executed  February  27,  1913,  and 
approved  on  the  following  day  by  the  acting 
mayor.  On.  March  6,  1913,  the  Title  Com- 
pany procured  the  execution  by  Ryan  in  the 
name  of  the  Western  an  indemnifying  un- 
dertaking saving  the  former  harmless  from 
all  cta!lms  It  might  have  to  pay  on  aecoont 
of  the  original  contractor's  bond  not  exceed- 
ing ¥5,145.  In  Its  snlt  on  the  bond  on  tbe 
relation  of  the  Elevator  Company  the  West- 
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ern  filed  Its  crosa-complalnt,  practically  on 
the  same  lines  of  the  original  complaint, 
claiming  that,  as  a  subcontractor,  it  had  fur- 
nished electric  materials  used  In  the  build- 
ing, for  which  it  had  not  been  paid,  and 
claimed  the  benefit  of  the  original  contrac- 
tor's bond.  Its  claim  was  contested  by  the 
Title  Company  on  the  ground  that,  having 
given  It  an  Indemnifying  bond,  the  Western 
could  not  claim  the  benefit  of  the  contrac- 
tor's bond  on  which  the  Title  Company  was 
surety.  Upon  a  bearing  the  circuit  court 
entered  a  decree  against  Bradley  in  favor  of 
all  the  answering  defendants  and  against 
him  and  the  Title  Company  in  favor  of  all 
except  the  Western.  As  between  It  and  the 
Title  Company  the  court  allowed  the  former 
to  participate  In  the  fund  yet  remaining  In 
the  hands  of  the  dty  only  after  the  other 
claims  and  the  Title  Company  had  been 
paid,  and  gave  the  latter  company  a  decree 
against  the  Western  on  its  Indemnifying 
bond  signed  by  Byan  in  the  name  of  the 
Western,  from  which  decree  the  latter  alone 
has  appealed. 

John  C.  McCue  and  Wm.  A.  Williams,  both 
of  Portland  (Moser  &  McCue,  of  Portland,  on 
the  brief),  for  appellant.  Walter  P.  La 
Roche,  Clt7  Atty.,  of  Portland,  for  respond- 
ent city  of  Portland.  Sanderson  Reed,  of 
Portland  (Reed  &  Bell,  of  Portland,  on  the 
brief),  for  respondent  Van  Emon  Elevator 
Co.  John  K.  Kollock,  of  Portland  (Eollock 
tt  Zollinger,  of  Portland,  on  the  brief),  for 
respondent  Title  Guaranty  &  Surety  Co. 
Ohas.  J.  Schnabel  and  J.  B.  Ofner,  both  of 
Portland,  for  respondent  Westioghouse  Pacif- 
ic Coast  Brake  Co.  J.  A.  Beckwith,  of  Port- 
land, for  respondent  A.  G.  Electric  & 
Mfg.  Co. 

BURNETT,  J.  <atter  statli^  l^e  facts  as 
above).  [1]  The  qnestlon  to  be  determined 
Is  whether  or  not  Ryan  bad  authority  to  exe- 
cute the  bond  Indemidfying  the  Title  Com- 
pany. Without  a  dedalon  we  pass  the  de- 
murrer as^lnst  the  answer  of  the  Title  Com- 
pany. If  the  bond  was  Indeed  a  valid  obli- 
gation the  Western,  the  decree  was  right 
On  the  contrary,  if  It  was  not  binding,  the 
Instrument  forma  no  obstacle  to  the  recovery 
of  its  dalm  and  to  participation  In  the  ben- 
efits of  the  contractor's  bond.  The  nndls- 
irated  testimony  Is  that  the  bond  signed  by 
Ryan  In  the  name  of  the  Western  was  tak- 
en at  the  Instance  of  A.  Edward  Kmll,  a 
representative  of  the  Title  Company.  Byan, 
while  on  the  stand,  testified  as  follows : 

"Q.  Do  you  remember  stating  to  Mr.  Kmll 
that  you  were  going  to  get  the  Bale  of  the  elec- 
tric apparatus  for  that  job  if  Bradley  got  the 
job?  A.  No;  not  in  those  words;  no.  Q.  But 
that  was  it,  in  substance,  wasn't  it?  A,  No; 
when  Mr.  Bradley  was  to  get  his  bond  for  the 
city,  he  went  to  Ted  Langford,  who  was  then 
a  friend  of  iSr.  Bradley,  asd  I  went  down  to 
the  bonding  company,  down  to  Mr.  Burgard's 
office  with  him ;  aud  at  the  time  they  wanted 
me  to  go  on  the  bond  I  told  them  that  I  bad 
absolutely  no  authority  to  sign  a  bond.  Q. 


Didn't  you  call  up  KruU  that  day?  A.  Tes;  I 
told  Bradley  and  KruU  that  I  didn't  have  any 
authority  to  sign  a  bond,  but  tlkat  I  would  do 
this ;  that  if  they  would  set  Mr.  Bradley  to  go 
ahead  and  do  that  job,  I  would  see  that  the 
electrical  material  would  be  furnished  Mr.  Brad- 
ley so  that  he  wouldn't  be  held  up  on  the  job. 
•  •  •  Q.  What  representation  was  made 
when  this  was  signed?  A.  I  made  the  state- 
ment to  Mr.  Krull  that  I  would  guarnatee  deliv- 
ery of  the  material  for  the  completion  of  Job, 
and  I  specifically  told  Mr.  Kmll  that  I  had  no 
authority  for  going  on  the  bopd,  and  that  my 
signature  on  a  bond,  so  far  as  my  companywas 
concerned,  wasn't  worth  anything.  Mr.  KruU 
understood  that  at  the  time. 

W.  L.  Bradley  testified  thus : 

"Q.  Were  you  present,  Mr.  Bradley,  at  the 
time,  that  is,  at  the  time  Mr.  Ryan  Just  stated 
this  bond  was  made?  A.  I  was.  Q.  Tell  the 
court  what  was  the  understanding  or  agreement, 
or  what  conversation  was  had  at  that  time  be- 
tween Krull  and  Ryan  in  your  presence  as  to 
the  bond.  A.  At  the  time  the  conversatioa  was 
between  Krull  and  Ryan  and  me  he  says:  'John, 
I  can't  go  ahead  and  issue  this  bond.  I  don't 
know  whether  the  party  can  furnish  these 
goods.*  And  I  asked  Ryan  to  guarantee  them, 
and  so  Jack  says  that  as  others  were  trying  to 

fet  the  contract:  'I  want  to  get  the  bond  in. 
f  Bradley  gets  his  bond,  I  will  guarantee  that 
he  will  get  his  material  on  the  job.' " 

Neither  Kmll  nor  any  other  witness  In 
any  way  disputed  the  testimony  quoted. 
The  excerpts  set  out  above  constitute  all  the 
evidence  on  the  subject  Thus  Krull.  repre- 
senting the  Title  Company,  had  actual 
knowledge  of  the  limitations  upop  Ryan's 
authority.  According  to  the  deposition  of 
one  of  the  principal  officers  of  the  Western, 
Ryan's  sole  duty,  except  .to  accept  service 
of  process,  was  that  of  sales  manager,  and 
he  had  never  been  authorized  in  any  manner 
whatever  to  execute  any  bond  on  behalf  of 
his  principal. 

[2-4]  The  following  are  legal  platitudes : 
As  to  third  persons  a  principal  Is  bonnd  by 
the  acts  of  his  agent,  not  only  when  execut- 
ed in  pursuance  of  actual  authority,  but  also 
within  the  scope  of  his  apparent  authority 
arising  from  the  manner  In  which  his  princi- 
pal has  held  him  out  to  the  public.  Appar- 
ent authority  and  Its  effect  vanish,  however, 
in  the  prraence  of  the  actual  knowledge  of 
the  third  party  as  to  the  real  scope  of  the 
agent's  authority,  or  when  the  former  has 
knowledge  of  facts  which  would  put  him 
upon  Inquiry  as  to  the  actual  warrant  of 
the  agent  It  Is  Code  law  that : 

"The  rights  of  a  party  cannot  be  prejudiced 
by  the  declaration,  act,  or  omission  of  another, 
except  by  virtue  or  a  particular  relation  between 
them."   L.  O.  U  I  705. 

It  has  often  been  held  that  a  party  deals 
at  hts  own  peril  with  one  who  professes  to 
be  the  agent  of  another.  In  this  case  the 
character  of  sales  manager  does  not  give 
rise  to  the  appearance  that  such  an  individ- 
ual is  also  a  bond  giver.  The  mere  fact 
that  the  Western  had  commissioned  Ryan 
to  sell  its  goods  does  not  sanction  the  sup- 
position that  he  was  empowered  to  execute 
an  Indemnity  bond  Mnding  his  principal. 
Moreover,  It  was  without  any  dispute  what-. 
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ever  that  at  the  time  of  signing  the  bond 
the  representative  who  was  acting  In  the 
matter  for  the  Title  Company  was  informed 
by  Ryan  that  he  had  no  authority  to  bind 
his  own  company  In  any  way  by  such  an  In- 
strument. The  Title  Company  was  thus 
forewarned  against  the  liability  of  the  West- 
em,  and  took  the  instrument  at  its  own 
peril. 

An  effort  was  made  In  argument  to  con- 
strue the  furnishing  of  the  electrical  supplies 
to  Bradley  and  the  executioa  of  the  under- 
taking all  as  one  transaction,  but  there  Is 
nothing  in  the  evidence  justifying  any  sach 
conclusion.  The  dealing  between  the  con- 
tractor and  the  Western  covering  the  de- 
livery of  the  electrical  supplies  was  one  per- 
formance. The  execution  of  the  contractor's 
bond  on  rebroary  27,  1913,  was  another, 
and  it  was  a  third  affair  when  Kyan  after- 
wards signed  the  Indemnity  undertaking  on 
March  6th.  The  Title  Company  la  In  the 
position  ot  saying  to  the  Western: 

"^e  contractor  whose  bond  we  have  under- 
written may  take  your  goods  to  the  amonnt  men- 
tioned,  and  not  pay  for  tbem,  bat  we  will  escape 
liability  because  we  inveigled  your  salesman  in- 
to executing  an  indemnity  bond  in  oor  favor 
when  we  knew  he  had  no  aothority  to  do  so." 

The  law  does  not  sanction  mOi  a  position. 

[I]  In  Its  brief  the  Title  Oompany  endeav- 
ors to  avoid  responsibility  for  the  claim  of 
the  Elevator  Company  because  Oiere  waa  a 
bond  given  by  the  latter  similar  In  terms  to 
the  one  Imputed  to  the  Western.  The  TlUe 
Company  further  ijuestlons  the  adjudication 
In  &Tor  of  the  W^estlnghouae  Pacific  Coast 
Brake  Company.  Bven  If  they  were  sound 
under  the  pleadings  and  evidence,  we  cannot 
give  attention  to  these  arguments,  because 
the  Title  Company  did  not  appeal  from  the 
decree. 

It  follows  that  the  determination  of  the 
drcnit  court  should  be  modl0ed  so  aa  to  al- 
low the  Western  a  decree,  not  only  against 
Bradley,  bnt  also  against  the  Title  Company, 
with  permission  to  share  ratably  with  other 
established  ObUxom  In  the  fand  remaining  In 
the  hands  of  Oie  dty. 

The  decree  Is  diaiwed  according^, 

MOORB,  a  J.,  and  McBRIDE  and  BEN- 
SON. JJ^  concur. 

(78  Or.  477) 

SALEM-FAIRFIELD  TELEPBONB  ASS'N 
V.  McMAHAN. 

(Supreme  Court  of  Oregon.   Dec  28,  1015.) 

L  Joint  Adventtjees  <8=»4  —  Ihtbbbst  or 

Parties— PBEauMPTioR. 

Where  the  evidence  conclnslvely  showed 
that  three  persons  constructed  a  telephone  line 
ae  a  joint  venture,  constituting  aa  between  them- 
selves a  fiduciary  relation  analogous  to  a  part- 
nership, the  presumption,  in  absence  of  evidence 
to  the  contrary,  was  that  eadi  had  an  equal 
interest 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Cent  Dig.  H  3-6;  De&  Dig.  «=»4.] 


2.  COBPOEATIONS  ^»379— POWXBB— FASTHB- 

snnWonvT  Tbittitues. 

A  corporation  caiuot,  to  the  absence  of  an 
authorizing  statute,  enter  Into  a  partnership 
or  contract  to  do  so,  but  may,  under  a  joint  ven- 
ture with  others,  transact  any  business  witbiif 
the  scope  of  its  legitimate  powers,  and  thereby 
become  liable  on  account  vt  the  fiduciary  rda- 
tion  thus  aasnmed. 

[Ed.  Note.— iJ'or  other  cases,  see  Corporatioiis, 
Cent  pig.  1 1S38;  Dec.  Dig.  «»370.T 

3.  Joint  AnvBirTUBES  fltsm  1  Mptpai.  Riohts 

— COBPORATIONa. 

Where  three  perscms  constructed  a  tcle- 
pbone  line  aa  a  joint  venture,  and  two  of  them 
became  stockholders  of  a  corporation  which  ab> 
sorbed  their  interest  and  operated  other  lines, 
but  the  third  retained  his  interest  and  did  not 
become  a  stockholder  of  the  corporation,  his  as- 
signee was  entitled  to  an  undivided  one-third  is- 
tffirest  in  the  line,  subject  to  payment  of  Us  rata- 
ble share  of  the  operating  expenses. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Cent  Dig.  fS  S-6;  Dec  Dig. 

D^artment  L  Appeal  from  CXxcoit  Coort; 
Marlon  County ;  Wm.  GaUoway,  Judge. 

Suit  by  the  Salem-E^lrfleld  Telephone  As- 
sociation, a  cori>oration,  against  L.  H.  Mc- 
Mahan.  From  a  decree  enjoining  the  adding 
of  other  customers  to  the  line,  or  from  inter- 
fering therevrlth,  the  plaintiff  appeals.  Re- 
manded tor  further  pnxxedlngs. 

John  H.  McNary  and  Boy  Shields,  both  ot 
Salem  (McNary,  Smith  &  Shields,  of  Salem, 
on  the  brief),  for  appellant  M.  B.  Pogne 
and  L.  H.  McMahan,  both  ot  Salem  (W.  T. 
Slater,,  ot  Pwtlaud,  on  the  brief),  ft»  re- 
spondent. 

MOORE,  C,  J.  It  appears  from  a  tran- 
script ot  the  testimony  that  in  the  year  1898 
a  local  telephone  line  was  constructed  north- 
erly along  a  county  road  from  Salem  about 
ten  miles  by  W.  H.  Egan  and  others.  With 
their  consent  a  branch  line,  known  as  tele- 
phone line  Na  6,  was  built  from  their  line 
northwesterly  beside  a  public  highway  by 
A.  M.  La  Follette,  L.  F.  Townsend.  and 
Oliver  Beers,  who  Installed  and  used  phones 
In  their  respective  farmhouses.  Several  oth- 
er telephone  lines  were  also  built  In  the  same 
manner  and  connected  with  the  line  con- 
structed by  Egan  and  others.  As  the  t^e- 
pbone  poles  began  to  decay  and  other  repairs 
became  necessary,  a  written  agreement  was 
signed  March  16,  1008,  by  many  persona  us- 
ing telephones  on  these  lines,  wherry  they 
undertook  to  consolidate  such  lines  Into  a 
system,  to  be  cod  trolled  by  an  unincorporat- 
ed society,  called  the  Salem-Falrfleld  Tele- 
phone Association.  This  agreement,  how- 
ever, waa  not  signed  by  either  La  FoUette, 
Townsend,  or  Beers.  In  order  to  put  into 
effect  the  terms  ot  the  writing,  some  of  the 
users  of  telephones  on  the  several  lines  met 
pursuant  to  notice,  and  elected  seven  mem- 
bers to  consUtute  the  board  of  trustees ;  La 
FoUette  being  chosen  to  represent  line  No. 
e.  By-laws  wm  adf^ted  providing  Out  capi- 
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tal  stock  In  the  association  should  consist 
ot  all  necessary  appliances  required  to  build, 
maintain,  and  operate  a  telephone  system, 
and  snch  stock  should  be  divided  Into  shares 
of  $25  each ;  that  no  member  should  be  en- 
titled to  own  or  control  more  than  three 
shares,  entitling  him  to  one  vote  for  each 
share  at  a  stockholders'  meeting.  The  trus- 
tees were  authorized  to  levy  equal  annual 
a^essments  to  meet  the  expenses  of  main- 
taining and  oi>eratlng  lines,  not  exceeding 
^.60  for  each  share,  except  in  cases  of  emer- 
gency, when  a  majority  of  the  stockholders 
were  empowered  to  increase  the  assessment. 
Section  5  of  article  6  of  the  Iv4aw8  was  as 
foUows: 

"It  is  agreed  by  the  undersigned  stockholders 
that  all  the  lines  forming  a  part  of  this  asso- 
idation  shall  be  placed  u  first-dasa  shape  by 
June  1,  1908,  at  which  time  the  same  shall  be- 
come the  property  of  the  association." 

Section  9  of  article  6  provided  that: 
The  board  of  trustees  "shall  have  autbority  to 
expel  and  disconnect  any  member  who  shall  vio- 
late any  of  the  rules  of  this  assodation  or  tliese 
by-laws  or  who  shall  refuse  or  nwlect  promptly 
to  pay  any  assoasmMit  or  flue  levud  or  assassed 
■gainat  him." 

Oliver  Been  and  bis  wlfa  on  Jannary  13, 
1908,  entered  Into  a  contract  with  the  de- 
fendant, wher^  fh^  covenanted  to  aell  and 
comey  to  him  tbsit  farm.  The  defmdant 
also  paid  Betts  the  nun  of  f25  for  all  his 
Interest  in  tdephmie  line  No.  8.  In  cimfbmil- 
wltH  the  terms  of  the  otnitract,  the  de* 
fbndant  Immediately  took  posaeBslon  of  fiie 
prendses,  except  ench  part  th«eot  aa  had 
been  leased,  and  began  wmMng  extaudve  im- 
Ifforements.  La  FoUette  and  Townsend  were 
members  at  Oa  nnlncorporated  association, 
bat  neither  Beers  nw  the  defendant  ever 
became  a  member  thereof,  thooffh  a  share 
of  Its  caidtal  stock  was  Issned  to  Beers  Blay 
16, 1909,  and  after  McMahao  ^ad  become  the 
pnrchasa  of  the  land.  At  an  anmial  meet> 
lug  of  the  Bto(^olders  of  the  assotdatlon  a 
motion  was  regularly  passed  to  the  effect 
that  a  special  meeting  be  called  to  discuss 
the  pr<vrlety  of  incorporating  the  sode^, 
and  the  secretary  was  directed  to  give  no- 
tice ot  snch  meettaig.  Porsoant  thereto  there 
was  sent  out  a  notice  wUdk  reads: 

"Salem.  Or.,  June  9,  mO.  Dear  Sir:  Tou 
are  faerebv  notified  that  a  meetine  of  the  stock- 
holders of  the  Salem-Fairfield  Tel^hone  Asso- 
ciation will  be  held  at  the  Clear  Lake  achool- 
honse  Wednesday  eveniDg,  June  15,  1910,  at 
8  oVlock,  for  the  purpose  of  determloing  wheth- . 
er  or  not  we  shall  incorporate  under  the  laws  of 
Or.  Ton  are  earnestly  requested  to  be  present 
at  this  meeting.  Tours  truly,  Alex  Harold, 
Sec." 

The  minutes  of  the  meeting,  held  pursuant 
to  that  notice,  in  referring  to  the  question  of 
Incorporating  the  associatitai,  reads:  . 

"The  vote  being  taken,  it  was  carried  unan- 
imously.** 

Predicated  upon  that  authorization  the 
plalntlEf  was  duly  incorporated  June  20, 1910. 
The  corjuration  put  up  new  poles  and  recon- 
atmcted  line  Na  6,  and  thereupon  demand- 


ed payment  of  assessments  from  deftedant, 
who  refused  to  comply,  for  the  reason  that 
he  was  not  a  stockholder  of  the  plaintiff,  but 
chiefly  because  other  phones  bad  been  added 
to  the  line  which  he  asserts  was  exclusively 
built  to  accommodate  only  three  families. 
McMahan,  however,  without  recognizing  the 
right  to  absorb  his  interest  in  line  No.  6, 
made  to  the  corporation  some  payments 
which  he  called  contributions,  and  also  of- 
fered another  donation  which  the  plaintiff 
refused,  and  it  caused  the  wire  leading  from 
his  farmhouse  to  be  cut,  whereupon  he  con- 
nected the  wire,  thereby  precli^tatlng  this 
suit,  which  resulted  as  hereinbefore  stated. 

[1,  2]  The  evidence  conclusively  shows  that 
La  Follette,  Townsend,  and  Beera  construct- 
ed tel^hone  line  No.  6  as  a  Joint  venture, 
whl(A  undertaking  constituted  as  between 
them  a  fiduciary  relation  analogoos  to  a  part- 
nership, in  which  it  must  be  presumed,  In 
the  absence  of  any  evidence  to  the  contrary, 
each  had  an  equal  interest.  Gins  t.  Coffln- 
berry,  39  Or.  414,  65  Pac.  368;  BUers  Music 
House  V.  Beine,  66  Or.  596,  133  Pac.  788; 
Oampbell's  Oas-Bumer  Ca  v.  Hammer,  153 
Pac.  476.  When,  therefore,  Beers  agreed  In 
writing  to  sell  bis  farm  to  the  defendant, 
who  pursuant  to  the  express  terms  of  the 
contract  immediately  took  possession,  the  re- 
lation referred  to  was  severed,  and  Mc- 
Bdahan  became  the  owner  of  an  nndivlded 
one-third  Interest  In  telephone  line  No.  8. 
No  assignment  or  transfer  by  Ia  FoUetto  or 
Townsend  of  their  respective  shares  In  that 
line  anwars  to  have  been  made  either  to  the 
society  or  Its  saccessor  the  oozpoiation.  But, 
however  this  may  be,  It  will  be  assumed, 
without  attempting  to  decide  a  question 
which  Is  not  Involved  In  this  appeal,  that 
their  Interests  In  ttiqdbone  Une  No.  6  psssed 
by  estoppel  to,  and  are  now  held  and  owned 
t^,  the  plaintiff,  and  that,  as  a  consldwatlon 
therellor.  La  FoUette  and  Townsend  each  re- 
ceived shares  ct  the  corporate  stock.  We 
have  no  statute  in  this  steto  permitting  a 
corporation  to  enter  into  a  partnership  with 
a  person,  firm,  or  oUier  corporation,  and.  In 
the  absence  of  an  enactment  on  that  subject, 
any  agreement  on  tb^  part  gf  a  corporation 
to  enter  into  that  rSQi'tlon  must  necessarily 
prove  unavailing.  8  Thompson,  Corp.  {  2336. 
A  corporation,  however,  may  under  a  joint 
venture  with  others  transact  any  business 
that  Is  within  the  scope  of  Its  legitimate 
powers,  and  therein  become  liable  on  ac- 
count of  the  fiduciary  relation  thus  assumed. 
Id.  {  2337;  23  Cyc  453;  Meatier  v.  ChevaUer 
Paving  Co.,  108  La.  562,  32  South.  620.  The 
relation  referred  to  Is  usually  created  by 
express  or  Implied  agreement  of  the  parties, 
but  in  the  case  at  bar  equity  will  look 
through  the  entire  transaction,  and,  In  order 
to  promote  justice,  most  take  it  for  granted 
that  a  joint  venture  In  maintaining  and  op- 
erating telephone  line  No.  6  was  by  operation 
of  law  created  between  the  plaintiff  and  the 
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defendant.  The  conclusion  thus  reached  will 
make  the  Qdudar?  relation,  existing  by  Tir- 
tue  of  the  Joint  venture,  subject  to  dissolu- 
tion, accounting,  and  settlement  in  a  court  of 
equity  In  the  same  manner  as  all  other  cases 
of  partnership. 

[3]  The  defendant  Is  entitled  to  assert  and 
hold  an  undivided  one-third  Interest  In  and 
to  telephone  line  No.  6,  subject,  however,  to 
payment  of  his  ratable  share  of  the  expense 
of  operating  a  three-party  line,  to  the  same 
extent  as  that  chargeable  to  and  collected 
from  La  FoUette  and  Townsend  for  their  use 
of  that  line.  This  sum  the  defendant  has 
ever  been  and  now  Is  ready  and  willing  to 
pay. 

It  Is  impossible  from  the  evidence  before 
as  to  determine  what  compensation  he 
should  be  required  to  make.  In  view  of  which 
the  cause  will  be  remanded,  and,  if  an 
amicable  adjustment  cannot  be  reached,  fur- 
ther evidence  will  be  received,  and  based 
thereon  a  decree  given  for  the  reasonable 
sum  BO  found  to  be  due.  The  plaintiff  will 
be  enjoined  from  adding  other  patrons  to  the 
wire  used  In  common  by  La  Follette,  Town- 
send,  and  McMahan  or  their  assigna  Noth- 
ing here  said  Is  designed  to  prevent- the 
plaintiff  from  putting  up  on  Hue  No.  6  more 
wires  with  which  to  supply  the  needs  of  oth- 
er customers. 

The  cause  will  be  remanded  tor  such  fur- 
ther proceedings  as  may  be  necessary,  not  in- 
consistent with  this  opinion. 

BKNSON,  BUBNBTT,  and  HcBBIDE,  JJ., 
ctmcur. 

(78  Or.  640) 

STATE  ex  reL  ANDEBSON  t.  HABB* 
County  Judge,  et  al. 

(Supreme  Court  of  Oregon.   Jan.  4,  1916.) 

1.  Taxation  <©=>304  —  Lbvt  —  E8TUUlte  or 
Amounts— Statutory  Pbovisxons. 

Laws  1913,  p.  458,  provides  that  it  shall 
be  unlawful  for  any  tax  to  be  levied  or  adopted 
for  any  county,  unless  an  estimate  of  the  amount 
of  money  proposed  to  b«  raised  shall  have  first 
been  made  as  therein  provided,  and  that  the 
estimates  shall  be  fully  itonised  showing  under 
separate  heads  the  amount  required  for  each 
department  of  the  county  government,  oounty 
office,  or  county  officer,  for  each  county  im- 

grovement,  the  maintenance  of  each  county 
uildlng,  structure  or  institution,  for  the  salary 
of  each  county  officer  or  employ^,  provided  that 
employfis  of  like  salary  in  each  department  may 
be  listed  hy  the  number  of  such  employes,  the 
amount  of  each  salary  and  the  amount  of  their 
combined  salaries,  for  the  improvement  and 
maintenance  of  public  highways,  roads,  streets, 
and  bridges,  and  for  the  construction,  operation, 
and  maintenance  of  each  public  utility.  Eeldj 
that  it  was  a  substantial  compliance  with  the 
law  to  state  in  one  item  the  amount  estimated 
for  roads,  bridges,  supervisor's  salaries,  and 
repairs  on  machinery  and  supplies  without  des- 
ignating separately  the  amount  for  the  im- 
provement and  for  the  maintenance  of  each 
public  highway  and  each  road,  bridge,  etc., 
though  if  a  considerable  amount  of  money  was 
to  be  raised  for  the  construction  or  improvement 


of  a  particular  highway  or  structure,  it  ahoold 
be  mentioned* 

[Ed.  Note.— For  other,  cases,  see  Taxation, 
Cent  Dig.  I  497;  Dee.  Dig.  «=9304.) 

2.  Taxation  «=»304— I^vt  —  Estikatk  or 
Amounts— St ATUToay  Pko visions. 

Under  Laws  1913,  p.  458,  requiring  to 
itemized  estimate  of  the  amount  necessary  to  be 
raised  before  the  .levy  of  any  tax  for  oounty 
purposes,  L.  O.  L.  I  6314,  providing  that  c-ounty 
courts  shall  appoint  a  road  supervisor  for  each 
road  district^  and  section  6319,  providing  that 
every  supervisor  of  roads  shall  receive  for  each 
day  necessarily  employed  in  the  performance  of 
his  duties,  the  sum  of  $2.S0,  road  supervisors 
are  road  district  officers  and  not  salaried  county 
officers  or  employes,  and  payment  for  that  serv- 
ices was  properly  includea  in  the  eatimate  in  the 
item  for  expenses  of  roads  and  bridges. 
_  [Ed._Note.— For  other  cases,  see  Taratioa, 
Cent  Dig.  |  497;  Dec.  Dtg.  «=9304.1 

3.  Taxation  «=»S04— Lsvt  —  Esmun  or 
Amounts— Statutoby  Fbovisions. 

Under  Laws  191S,  p.  458,  requiring  an  esti- 
mate of  the  amount  necessary  to  be  raised  V> 
precede  the  levying  of  a  tax  for  county  purpos- 
es, L.  O.  L.  {  29t».  providing  that  county  sur- 
veyors shall  be  allowed  for  the  services  the 
fees  therein  stated,  sectioo  2987,  autborlzins 
them  to  employ  chaiumen,  markers,  etc.,  who 
shall  not  receive  more  than  92.60  for  each  day 
that  they  are  employed,  and  section  6319,  pro- 
viding relative  to  (he  improvement  of  county 
roads  that  every  surveyor  shall  receive  S5  a 
day  and  each  chain  carrier  and  marker  $2  a 
day,  it  was  sufficient  in  the  annual  estimate  to 
state  a  lump  sum  for  the  surveyor's  office  for 
salaries,  surveys,  and  engineermg,  as  no  ap- 
proximately correct  estimate  of  the  expenaes  of 
such  casual  assistance  as  the  county  surveyor 
is  authorized  to  employ  could  be  made,  and  the 
law  does  not  require  tliat  the  cost  of  surveys 
should  be  separated  from  the  cost  of  engineer- 
ing. 

[Ed,  Note.— For  other  cases,  see  Taxation. 
Cent.  Dtg.  {  497;  Dec.  Dig.  «=»804.] 

4.  Taxation  «»304— Ijbvt  —  EanuAm  or 
Amount*— Statutobt  Pboti8xor»— "Goun* 
ty  Exfenditubbb." 

Under  Laps  1918,  p.  686,  providing  that 
district  attorneys  diaU  be  paid  by  the  state  the 
salaries  therein  specified,  the  district  attorney's 
salary  was  not'  a  coun^  expenditure  required 
to  be  enumerated  in  the  estimate  of  county  ex- 
^^tnrn^recediag  the  tax  levy  under  jumn 

[EkL  Note.— For  other  cases,  see  Tazatioa, 
Cent  Dig.  I  497;  Dec.  Dig.  «=98M.] 

5.  Manoahub  4p>10— Natdbb  or  Questions 
Involved  ~  Quxstions  or  Suobt  Iiif«- 
tance. 

To  justly  mandamus,  the  matter  involved 
must  be  substsntial  and  of  lufficiait  iaopoi- 

tance. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {  87 ;  Dec  Dig.  «=>10.] 

6.  Mandaicub  4s»10  —  QaonNDS  —  Uhjubt 

Claims. 

The  writ  of  mandamus  is  employed  to  pro- 
mote principles  of  justice^  and  It  will  not  issue 
in  support  of  unjust  claims,  though  technical- 
ly regidar. 

[Ed.  Note.— For  other  cases,  see  MandamnSt 
Cent  Dig.  {  37 ;  Dec  Dig.  «s=>ia] 

7.  Mandamus  «s>14— Demand— Nbcbbsitt. 

As  a  general  rule  where  the  duty  to  -be  per- 
formed by  an  official  is  of  purely  public  nature, 
■wherein  no  individual  right  or  duty  is  concern- 
ed, and  where  there  is  no  one  person  opoa 
whom  the  right  or  duty  devolves  to  make  a  de- 
.  mand  for  performance,  an  express  demand  or 
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refoaal  Ii  not  neeeanir  to  anthortze  manda- 
moB ;  but  there  are  exceptions  to  thia  rule,  and 
where  the  proper  mode  ox  performance  is  doubt- 
ful, a  demand  apecifying  the  proper  mode  will 
be  required  before  mandamua  will  be  granted. 

[Ed.  Note^For  other  cases,  see  Mandamua. 
Celt  Dir.  11  Dee.  Dig.  «b>14.] 

8.  Maitdahtts  4=>10— Natubb  of  Questions 

INVOTTED— DOUBTTUL  MaTTEBS. 

The  writ  of  mandamua  will  only  issue  in 
cases  of  necessity  to  prevent  injustice  or  great 
injury,  and  if  there  is  doubt  of  its  necessity  or 
propriety,  it  will  not  be  Issued. 

[Ed.  Note.— For  other  eases,  see  Mandamus, 
Cent.  Dig.  {  87;  Dec.  Dig.  ^10.] 

Banc.  Original  mandamus  proceeding 
by  the  State,  on  relation  of  S.  V.  Anderson, 
against  A.  M.  Hare,  County  SuAg^  and  oth- 
ers, constituting  the  Connty  Court  of  the 
County  of  miamook,  State  of  Oregon.  On 
demurrer  to  the  writ.   Demurrer  sustained. 

Frank  S.  Grant,  of  Portland,  for  plaintiff. 
T.  H.  Goyne,  of  Tillamook,  and  I.  H.  Van 
Winkle,  Asst.  At^.  Gen.,  for  defendants. 

BEAN,  J.  This  Is  an  original  proceeding 
in  mandamus  by  the  state  of  Oregon  on  the 
relation  of  S.  V.  AndenKm,  a  taxpayer  and 
resident  of  tbe  county  of  Tillamook,  against 
the  /!ounl7  court  thereof  to  compel  it  to 
obey  tbe  proTlslons  ot  diapter  284,  Laws  of 
Oregon  for  1913,  In  three  pariiculara  The 
first  section  of  that  act  Is  as  follows: 

"It  shall  be  unlawful  for  any  tax  to  be  levied, 
proposed  or  adopted,  for  any  county,  unless  an 
estimate  shall  have  firat  been  made  of  the 
amount  of  money  proposed  to  be  raised  by  taxa- 
tion for  the  ensuing  year  and  snch  estimate  pub- 
lished, and  opportunity  for  a  full  and  com- 

Elete  discussion  thereof  allowed  in  the  manner 
ereinafter  provided  for.  The  estimates  herein 
required  shul  be  fully  itemized,  showing  under 
separate  heads  the  amount  required  for  each 
department  of  county  government,  county  office, 
or  county  of&cer,  for  each  county  improrement, 
the  maintenance  of  each  county  building,  struc- 
ture or  institution,  for  the  salary  of  each  county 
officer  or  employ^, .  Including  those  whose  salary 
shall  be  fixed  by  statute;  provided,  that  em- 
ployte  of  like  salary  in  each  department  of  coun- 
ty government  may  be  listed  by  the  number  of 
such  employes,  the  amount  of  each  salary  and 
the  amoant  of  their  combined  salaries,  for  the 
improvement  and  maintenance  of  public  high- 
ways, roads,  streets,  bridges,  the  construction, 
operation  and  maintenance  of  each  public  util- 
ity»  end  shall  contain  a  full  and  complete  dis- 
closure of  the  contemplated  expenditures  from 
the  money  or  moneys  pK^Ktsed  to  be  raised  by 
taxation,  showing  the  amount  of  each  public  ex- 
peose.  Said  estimates  shall  also  contain  a  state- 
ment of  the  probable  receipts  of  the  county  pro- 
posing; such  tax  from  sources  other  than  direct 
taxation  upon  the  real  and  personal  property 
in  its  jurisdiction  during  the  period  for  which 
such  tax  is  to  be  levied,  and  the  amount  of 
all  balances,  .If  any,  on  hand  in  the  funds  of  said 
TOunty,  at  tbe  tune  such  levy  will  be  made. 
Estimates  of  the  amounts  to  be  raised  by  tax- 
ation Shan  be  made  a  auffident  length  of  time 
in  advance  of  all  regular  or  special  meetings  at 
which  by  law  levies  are  authorized  to  be  made 
to  permit  pubUeatlon  as  hereinafter  provided." 

Section  2  proTldes  that  the  estimates,  to- 
gether with  a  notice  of  the  time  and  place 
at  which  tbey  may  be  discussed  with  the 
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county  court,  shall  be  published.  Provision 
la  also  made  for  a  meeting  of  the  taxpayers 
with  tbe  members  of  the  county  court  Sec* 
tlon  4  directs  In  part  that  no  greater  ex- 
penditure of  pnbUc  moneys  shall  be  made 
for  any  ^exABc  purpose  than  the  amount  so 
estimated  and  10  per  cent  additional  there- 
of.  Section  6  prescribes  that: 

"No  tax  shall  be  levied  by  the  oonnty  court 
except  by  direct  vote  of  the  people  at  a  meet- 
ing duly  and  regularly  called  as  now  provided 
by  law  and  in  accordimce  herewith  for  the  pur- 
pose of  levying  taxes,  in  excess  of  the  estimates 
published  as  aforesaid  and  10  per  cent  thereof." 

On  November  17,  1015,  the  connty  court, 
endeavoring  to  comply  with  tbe  statute  re- 
ferred to,  found  that  It  would  require  9310,- 
23&67  to  defray  the  expenses  of  that  county 
for  tbe  year  1916,  and  made  estimates,  a  por- 
tion of  which  are  as  follovra: 

Road  Purposes. 
Boada,  bridges,  supervis- 
or's salaries,  repairs  on 
machinery  and  supplies   9173,889:95 

Clerk's  Office. 

Oerk's  salary  91,600.00 

Deputy    "    OOaOO 

Deputy     "   780.00 

Records,  supplies  and  ex- 
penses   900.00  4,180.00 

The  salaries  and  oflBee  expenses  of  sher- 
iffs and  other  county  officers  were  estimated 
in  the  same  manner. 

Surveyor's  Office. 
Salaries,  surveys  and  engineering. . .  .$2JBOO.OO 

—and  the  District  Attorney's  Office,  $2,000. 
The  various  Items  aggregated  the  amount  es- 
timated necessary  to  be  raised. 

Complaint  is  made  of  the  manner  of  item- 
izing under  three  separate  beads,  namely, 
"Road  Purposes,"  "Surveyor's  Office,"  and 
"District  Attorney's  Office.**  The  alternative 
writ  sets  forth: 

"That  said  defendant^  county  court,  in  said 
estimate  under  the  heading  therein,  'Road  Pur- 
posea'  has  only  set  out  the  aggregate  sum  pro- 
posed to  be  raised  out  of  the  money  or  moneys 
received  from  taxes  for  the  year  1916,  for  rood 
purposes,  and  has  not,  in  said  estimate,  fully 
rtemized,  or  set  out,  under  separate  beads,  the 
separate  amounts  which  make  up  said  aggregate 
sum,  and  required  for  the  (1)  improvement,  or 
(2)  maintenance,  of  each  public  highway,  (8) 
each  road,  (4)  each  street,  (5)  each  bridge,  (6) 
the  number  of  supervisors  required.  (7)  the 
amount  of  the  salary  of  each,  (8)  or  the  amount 
of  their  combined  salaries,  (9)  the  amount  nec- 
essary for  repairs  to  machinery,  (10)  or  the 
amount  necessary  for  supplies.  That  under  the 
head  'Surveyor's  Office,*^  is  set  out  the  items 
'salaries,  surveys  and  engineering,*  with  the 
aggregate  sum  92,500.00;  but  said  defendant 
county  court  has  not  fully  itemized  under  sep- 
arate heads  the  (1)  number  of  employes  in  said 
surveyor's  office;  (2)  the  amount  of  salary  of 
each  emp]oy6;  (3>  the  total  amount  of  salaries 
for  said  office;  (4)  the  cost  of  surveys;  and  (5> 
the  cost  of  engineering.  That  under  the  item 
'District  Attorney's  (^ffice,'  said  defendant  coun- 
ty court  has  not  fully  itemized  imder  separate 
heads  (1)  the  salary  of  the  district  attorney; 
(2)  supplies  of  said  office;  (3)  or  other  expense 
of  said  office,  but  tias  given  only  the  aggregate 
amount.   That  said  defendant  county  court  has 
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not  siven  to  the  tazpayan  of  aald  couotr,  a  full 
and  complete  disclosure  of  tfae  contemplated  ex- 
peoditures  from  the  moDey  or  moneys  proposed 
to  be  raised  by  taxatioo,  for  the  year  l91o,  for 
road  purposes,  aurreyor's  office,  and  dlatiict  at- 
ntmey's  office." 

The  dtfendants  demur  to  tlie  writ  for  tbe 
reason  tbat  tbe  same  does  not  atate  CactB  soffl- 
dent  to'entltle  On  relator  to  the  relltf  prayed 
for. 

f1]  It  aM)earB  tbat  tbe  county  coart  made 
ft  faltlif al,  painstaking  ^ort  to  comply  wlQi 
tbe  reqalremmts  of  the  statute,  While  the 
result  Is  commendable  It  may  not  be  perfect 
tnm  a  tet^cal  pfdnt  of  Tlew.  Neither  la 
it  plain  tbat  tbe  relatw  la  legally  correct  In 
all  hla  idalma,  Tbe  obTtons  purpose  of  tb» 
law  la  to  have  an  estimate  of  county  ezpmdl- 
torea  made  and  publlahed,  together  with  the 
total  amount  of  taxes  levied  any  road  or 
ediool  district,  city,  pott,  or  other  tax  levy- 
ing authority  within  the  Jurisdiction  of  the 
county  in  order  that  the  taxpayers  may  be 
Informed  appnudmatftly  tbe  amount  proposed 
to  be  levied  against  their  property  and  the 
purposes  for  wbtdi  it  la  to  be  expended,  in 
order  tbat  those  upon  whom  tbe  tax  burden 
rests  may  oppose  or  favor  any  such  levy  In 
a  discussion  with  tbelr  officers.  Tbe  stat- 
ute was  not  intended  to  stop  tbe  wheels  of 
progress  or  to  be  a  stumbling  block.  Taking 
up  tbe  estimates  nnder  the  three  heads  com- 
plained of,  in  their  order,  and  looking  at 
the  law,  we  find  that  It  directs  an  estimate 
to  be  fnlly  itemized  showing  under  separate 
heads  tbe  amonnt  required  for  each  depart- 
ment of  county  government,  each  county  im- 
provement, and  maintenance  of  each  county 
building,  etc.  When  we  come  to  the  matter 
of  highways,  we  And  embraced  In  one  group 
"for  tbe  improvement  and  maintenance  of 
publlo  highways,  roads,  streets,  bridges." 
Tbe  contention  of  tbe  relator  as  set  forth  in 
the  petition  and  the  writ  Is  tbat  specific  sep- 
arate amounts  should  be  designated  and  ex- 
pended for  the  (1)  "Improvement,"  (2>  or 
"maintenance,"  of  each  public  highway,  and 
(3)  each  road,  etc.  To  dlstlngnish  in  all  cas- 
es between  an  improvement  and  a  mainte- 
nance would  be  exceedingly  difficult,  If  not 
Impossible.  We  do  not  perceive  that  for  tbe 
purpose  of  the  estimate,  tbe  law  recognizes , 
a  difference  between  "highways"  and  "roads." 
Neither  does  it  require  that  a  street  should  be 
given  a  separate  heading.  Pursuant  to  an 
old  custom  bridges  are  embraced  In  the  same 
category  with  roads  and  highways,  yet  the 
relator  requests  an  estimate  for  "eadi  high- 
way," "each  road,"  "each  street,"  and  "each 
bridge."  Such  a  construction  of  the  statute 
would  be  practically  injecting  into  the  same 
the  word  "each"  where  it  Is  not  found.  The 
law  does  not  indicate  what  would  be  termed 
a  road  or  highway,  or  whether  it  should  be 
designated  by  name,  description,  or  number, 
as  laid  fmt  and  established,  which  would 
Be«n  to  be  essential  If  It  contemplated  a 
compliance  with   tbe   relator's  demands. 


Doubtless,  if  a  oonaldMalile  amount  of  money 
was  to  be  raised  for  tbe  craistructlon  or  Im- 
provement of  a  particular  highway  or  struc- 
ture, in  order  to  conform  to  the  spirit  of  the 
law  and  to  fnlly  inform  tbe  taxpayer,  it 
should  be  mentlcmed.  That  tbe  technical 
nicety  suggested  Is  mandab^  In  all  cases, 
we  cannot  concede.  Substantially  tbe  same 
dlfficnlttes  would  be  encountered  were  an  at- 
tonpt  made  to  segregate  tbe  amount  neces- 
sary tor  repairs  on  machinery  from  that 
wbldi  would  be  required  for  suppUea.  Su<di 
details  are  not  within  tbe  mandate  of  the 
law. 

[1}  IQxc^tion  la  takm  by  tbe  relator  be- 
cause tbe  number  <^  road  supervisors  and 
the  amonnt  ot  the  salary  of  each  are  not 
given  \fi  the  estimate.  These  positions  are 
flUed  by  appotaitment  undo'  section  6314,  I*. 
O.  II,  and  their  per  dlon  compensation  fixed 
by  section  6319,  !«.  O.  I*  They  are  road 
district  officers  and  do  not  come  within  the 
class  of  salaried  county  officers  or  employes 
within  tbe  meaning  of  tbe  law.  Payment 
for  tbdr  services  is  properly  Included  In  the 
expenses  of  nmds  and  bridges,  and  no  one 
could  be  misled  or  injured  by  sach  listing. 
There  was  therefore  a  substantial  compU' 
ance  with  the  enactment  as  to  public  high- 
ways. 

13]  Under  tbe  head  of  "Surveyor's  Office^ 
the  writ  Is  predicated  upon  the  theory  that 
the  surveyor  of  this  county  has  a  retinue  of 
regular  salaried  employes.  It  la  not  alleged 
tbat  he  has  such  a  force,  nor  do  we  know  It 
as  a  matter  of  law.  Except  In  counties  hav- 
ing 39,000  or  more  Inhabitants,  under  sec- 
tions 2985  and  6319.  L.  O.  U,  and  other  stat- 
utes, the  county  surveyor  Is  paid  a  per  diem 
or  according  to  the  fee  system.  That  official 
Is  authorized  to  appoint  assistants  such  as  , 
chalnmen  end  markers,  etc,  the  maximum 
of  whose  compensation  per  doy  U  fixed  by 
section  2987,  Ia  O.  li.  No  approximately  coi> 
rect  estimate  of  the  expenses  of  such  casual 
assistance  could  be  made,  and  the  statute 
does  not  require  it.  Neither  do  we  believe 
the  law  presumes  that  the  county  court  could 
separate  the  estimate  of  the  "cost  of  surveys" 
from  the  "cost  of  engineering."  It  would 
seem  that  If  such  a  segregation  of  expenses 
were  necessary  tbe  matter  should  be  left  to 
a  skilled  civil  engineer.  Tbe  writer,  not  be- 
ing one,  gladly  leavea  this  subject  In  l^al 
qaestlons  we  always  expect  to  find  some 
difficaltles. 

[4-1]  When  we  come  to  the  district  attOT<> 
ney's  office  there  seems  to  be  some  mlsnnder- 
standlng  as  to  the  law.  Tbe  relator  desires 
first  that  tbe  salary  of  the  district  attorney 
be  specified.  It  is  only  county  expenditures 
tbat  are  to  be  enumerated.  In  1913  the  Leg- 
islature provided  for  a  district  attorney  In 
each  county  of  tbe  state,  and  directed  that 
his  salary  be  paid  by  tbe  atate,  fixing  tbat 
of  the  district  attorney  for  Tillamook  county 
at  f 1,200  per  annum  (Qoi.  laws  101%  v.  980^ 
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BO  tbat  the  eoQDtT  Is  not  required  to  bear 
this  burden  alone.  The  present  regime  has 
not  been  Ion;  In  vogue,  and  the  county  court 
might  not  have  had  much  data  from  which  to 
estimate  the  expotses  of  this  office  separate- 
ly. In  making  the  08  estimated  Items  of 
county  expenditures  for  the  coming  jeat,  as 
shown  by  the  wrtt,  8  of  which  are  complained 
oft  the  members  of  the  county  conrt  did  not 
evince  any  willfUl  disregard  of  th^  duty. 
Neither  does  it  appear  that  their  acticm  was 
extremely  wrong  or  flagrantly  Improper.  See 
State  ex  reL  y.  Bare,  00  W.  Va.  483,  06  S. 
E.  39a  Indeed,  It  did  not  occur  to  the  learn- 
ed counsel  for  the  lelator  to  assert  that  by 
reason  of  the  generalization  of  the  estimated 
items  the  petitioner  and  othw  taxpayers 
were  unable  to  gain  sufficient  information  to 
intelligently  discuss  the  questions  with  th^ 
county  servants.  On  the  whole  it  does  not 
appear  that  the  writ  is  necessary  In  (Wder 
that  Justice  may  be  done  In  accordance  with 
the  statute.  The  matter  involved  must  be 
oubstantilal  and  of  sufficient  importance  to 
justify  the  use  ct  the  remedy.  26  Gyc.  166. 
The  writ  is  employed  to  prmnote  principles 
of  justice.  It  will  not  issue  in  support  of 
nnjust  claims,  altbou^  they  may  be  techni- 
cally regular.  26  Cyc.  156.  19  Am.  A  Eng. 
Etacy.  ot  Law,  |  737,  states  the  rule  and  its 
eneption  thus: 

"^e  writ  cannot  be  used  for  the  correctloa 
of  errors.  If,  however,  such  judgment  or  discre- 
tion is  abused,  and  exercised  in  an  arbitrary  or 
capricious  manner,  mandamus  will  lie  to  compel 
a  proper  ezerciBe  thereof." 

[7,  t]  No  suggestion  Is  allied  to  have  been 
made  to  the  county  court  for  a  more  qjwciflc 
estimate.  As  a  general  rule  where  the  duty 
to  be  performed  by  an  official  Is  of  a  purely 
public  nature,  wherein  no  Individual  right 
or  duty  la  concerned,  and  where  there  Is  no 
one  person  upon  whom  the  right  or  duty  de- 
volves to  make  a  demand  for  performance, 
an  express  demand  or  refusal  is  not  neces- 
sary. See  Spelling  on  Ex.  Relief,  8  1381. 
The  law  does  not  require  a  useless  thing. 
But  there  are  exceptions  to  this  rule.  Where 
the  proper  mode  of  performance  is  doubtful, 
ft  demand  s]>eclfylng  the  proper  mode  will 
be  required  before  the  mandamus  will  be 
granted.  Merrill,  Mandamus,  {  224,  p.  279. 
It  is  also  stated  by  the  lastnamed  authority 
that: 

"When  a  mandamus  Is  asked  by  a  private  par- 
ty to  compel  a  public  officer  to  keep  his  books 
in  a  certain  way,  in  order  to  confonn  to  the 
statute,  he  must  nave  requested  the  officer  to  do 
so  before  he  asks  for  a  mandamus,  because 
there  are  often  differences  of  opinion  aa  to  the 
construction  of  a  statute,  and  the  officer  sbonld 
have  an  opportunity  to  act  on  the  rdator's  con- 
struction before  bemg  Involved  In  litigation." 

See,  also.  State  v.  Eberhardt,  14  Neb.  201, 
15  N.  W.  320.  This  case,  upon  which  the 
latter  part  of  the  text  la  based,  is  the  nearest 
in  iK>lnt  of  any  authority  we  find.  See  Wo- 
men's Catholic  Order  of  Forresters  v.  Con- 


don. 84  IIL  App.  664 ;  Ingerman  v.  State,  128 
Ind.  225,  27  N.  B.  499.  In  the  matter  under 
consideration  the  estimates  prepared  for  pub- 
lication indicate  that  the  county  court  was 
willing  to  fully  comply  with  the  law,  and 
there  appears  no  refusal  to  adhere  to  any 
reasonable  demand  if  one  had  been  made, 
thus  bringing  the  case  vrithtn  the  exception 
noted.  People  v.  Dulaney,  96  IIL  503 ;  State 
V.  Sunset  Tel.  Co.,  80  Wash.  676,  71  Pac.  198; 
In  re  White  River  Bank,  23  Vt  478.  The 
writ  wUl  only  issue  in  cases  of  necessity  to 
prevent  injustice  or  great  injury.  If  there 
is  a  doubt  of  its  necessity  or  i^oprlQty,  it 
will  not  go.  26  Cya  146. 

For  the  different  reasons  referred  to,  the 
demurrer  to  the  writ  should  be  enstalned; 
and  it  is  so  ordered. 
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TUXULEE  et  aL  v.  ALBEB.  Mayor. 

<  Supreme  Court  of  Oregon.    Dec  28,  1915.) 

1.  Municipal  Cobpobations  4=3l08— Eiceb- 

QBNCT  ObDINANCES— PoWKB  TO  EnAOT. 

Under  Const  art  4,  i  1,  providing  that 
a  referendum  may  be  ordered  except  as  to  laws 
necessary  for  the  immediate  preservation  of 
public  peace,  health,  or  safety,  and  section  la, 

Eroviding  that  the  referendum  powers  reserved 
y  the  Constituiion  are  further  reserved  to  the 
legal  voters  of  every  municipatity  as  to  all  mu- 
nicipal legislation,  construed  in  the  light  of  L. 
O.  Ll  i  3481,  which  was  enacted  to  carry  these 
constitutional  nrovisions  into  effect,  and  author- 
izes emergency  ordinances,  and  of  Portland  City 
Charter,  U  47,  48,  likewise  aatboriziDg  the 
enactment  of  emergency  ordinances,  such  city 
had  power  to  enact  an  emergency  ordinance. 

[Ed.  Note.— Fur  other  eases,  see  Municipal 
Corporations,  Dec  Dig.  «=>106.] 

2.  Statutes  «s»220  —  Conotbuotion  or 
Doubtful  PBOVuioim-<!oHTBiiFOBAifion8 

LEOXSUTIOn. 

Contemporaneous  coustrnction  by  the  Legis- 
lature, and  long  acquiescence  in  a  particnlar 
construction  of  constitutional  provision'  of  doDbt- 
ful  meaning,  are  very  persuasive  in  leading  the 
courts  to  adopt  the  same  construction. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  g  298;  Dec.  Dig.  «=»220.] 

3.  MUNiciPAi.  Cobpobations  <s»&01— Jitkbt 
Bus  Obdihanci  —  Vauditt  —  Abbxirabt 

POWBB. 

An  ordinance,  requiring  that  the  operator 
of  a  jitney  bus  to  secure  a  certificate  from  the 
commissioner  of  public  utilities  before  applying 
for  a  required  license,  was  not  invalid  as  vest- 
ing the  commissioner  with  nnreasonable  and 
arbitrary  power,  where  it  not  only  specified 
fully  the  matters  necessary  to  entitle  the  ap- 
plicant to  a  license,  including  the  procurement 
of  a  certificate  containing  specified  recitals,  but 
provided  against  unjust  action  of  the  commia- 
sioner  in  giving  a  right  of  appeal. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1 1310 ;  Dec  Dig.  «=» 

591.1 

4.  CONBTITTmONAL  LAW   ^S»a06  —  JimST 

Bus  Obdinanck— Yauditt- Rbasonablb- 

BBSS  OF  Classification. 

That  an  ordinance  licensing  and  regulating 
the  operation  of  jitney  busses  excluded  &om  Its 
operation  railroad  cars,  street  cars,  automobiles 
used  exdusively  as  slgjit-aeeing  cars,  hotel 
busses,  and  taxicabs  did  not  raider  It  invalid, 
as  being  nnlawfiiny  dlscriminatoir ;  jitney 
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banes  being  in  a  daw  entliely  dlstlDct  from 
those  excepted  and  the  cUssificatioQ'  being  there- 
fore not  unreasonable. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Gent  Dig.  H  649-077;  Dec  Dig.  ^ 
208.1 

Burnett*  J.,  dissenting. 

In  Banc.  Appeal  from  drcalt  Court,  Mult- 
nomah County ;  George  R.  Bagley,  Judge. 

Suit  by  A.  A.  lUelke  and  others  against 
H.  R.  Albee,  Mayor  of  the  City  of  Portland. 

This  is  a  suit  to  enjoin  the  enforcement  of 
an  ordinance  of  the  dty  of  Portland  llc^islng 
and  regulating  the  operation  of  Jitney  busses. 
A  demurrer  was  Interposed  to  the  complaint, 
which  was  orermled  by  the  trial  court,  and 
from  a  decree  in  favor  of  plaintiffs  defend- 
ants appeal.  Berersed  and  dismissed. 

See,  also,  150  Pac.  854. 

W.  P.  La  Roche,  City  Atty.,  and  H.  M. 
Tomlinson,  Deputy  City  Atty.,  both  of  Port- 
land, for  appellant  A.  W.  LafCert?,  of  Port- 
land (R.  Merrick,  of  Portland,  on  the 
brief),  for  reqKtndents. 

BENSON,  J.  The  question  presented  for 
our  consideration  Is  the  sufficiency  of  the 
complaint,  the  substance  of  which  Is  that  on 
September  8,  1915,  the  dty  coundl  of  Port- 
land passed  ^  ordinance,  entitled 

"An  ordinance  UcenBins  and  regulatlDjc  motor 
busses  operated  witbm  the  dty  of  Portland 
and  declaring  an  emergency." 

The  ordinance,  a  copy  of  which  Is  attached 
to  and  made  a  part  of  the  complaint,  is  al- 
leged to  be  void  for  the  following  reasons:  (1) 
That  the  dty  ooundl  violated  the  constitu- 
tional provision,  reserving  to  the  dtizens  of 
a  municipality  the  power  of  the  referendum, 
by  dedarlng  an  emergency  when,  in  fact, 
none  existed ;  (2)  that  It  Is  unconstltutioDal 
and  void  because  it  discriminates  against 
Jitney  busses  Id  several  detailed  requirements 
of  regulation  which  are  not  exacted  from  the 
operators  of  street-cars,  taxlcabs,  sight-see- 
ing automobiles,  and  other  motor  or  electric 
vehicles  or  cars  for  carrying  passengers ;  (3) 
that  it  Is  void  for  the  reason  that  it  requires 
motor  busses,  when  approaching  intersecting 
streets,  to  stop  at  the  near  crossing  thereof 
to  take  OD  or  discharge  passengers ;  (4)  that 
it  is  void  because  it  requires  that  the  rates 
charged  shall  be  plainly  painted  on  the  wind 
shield  of  the  car,  and  prohibits  the  collection 
of  a  greater  charge  than  five  cents  In  the  ab- 
sence of  such  posted  rates;  and  (5)  that  it 
is  unconstitutional  and  void  because  it  com- 
mits to  the  commissioner  of  the  department 
of  public  utilities  and  to  the  dty  council  the 
arbitrary  power  of  Issuing  or  refusing  cer- 
tain certificates,  and  makes  the  issuance  of 
licenses  to  operate  motor  busses  dependent 
upon  the  previous  issuEince  of  such  certifi- 
cates, thereby  enabling  such  commissioner 
and  the  dty  coundl  to  arbitrarily  prevent 
plaintiffs  from  securing  a  license. 

[1]  Tb.e  trial  court  dedded  that,  under  the 
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provisions  of  the  Constitution  oi  the  state 
of  Oregon,  a  miuddpallty  has  no  power  to 
enact  an  emerg^cy  ordinance,  and  also  de- 
termined that  the  fifth  contention,  supra,  was 
well  founded.  Taking  these  points  in  thdr 
order,  we  observe  that  section  1,  art.  4,  of  our 
Constitution,  so  far  as  it  pertains  to  the  qves- 
tlon  before  us,  reads  as  follows: 

"The  second  power  is  the  referendum,  and  it 
may  be  ordered  (except  as  to  laws  necessary 
for  the  immediate  preservation  of  the  public 
peace,  health,  or  safety),  either  by  the  petition 
signed  by  five  per  cent,  of  the  legal  voteta,  or 
by  the  Legislative  Assembly,  as  other  Will 
are  enacted.^ 

This  section,  as  It  now  reads,  was  adopted 
by  the  people  In  1902.  We  next  quote  that 
portion  of  section  la  of  article  4,  which,  so 
far  as  it  is  pertinent  to  this  inquiry,  reads 
thus: 

"The  initiative  and  referendum  powers  reserv- 
ed to  the  people  by  this  Constitution  are  hereby 
further  reserved  to  the  legal  voters  of  every 
municipality  and  district,  as  to  all  local,  special, 
and  muoicipai  legislation,  of  every  character,  in 
or  for  their  respective  munidpslities  and  dis- 
tricts." 

Respondent  contends  that  this  section  spe- 
dfically  ,  eliminates  any  power  upon  the  part 
of  a  muitidpality  to  use  the  emergency  clause 
In  an  ordinance.  This  section  at  the  Consti- 
tution became  eifectlTe  in  1908.  In  1907  the 
Legislature  passed  an  act  proriding  for  car> 
rylng  into  effect  the  referendum  powers  re- 
served by  the  people  In  section  1  and  sec- 
tion la  of  article  4  of  the  Constitution  m 
general,  local,  special  and  munldpal  legis- 
lation. In  section  11  of  that  act  the  follow- 
ing language  appears: 

"No  city  ordinance,  resolution,  or  francbis« 
shall  take  effect  and  become  operative  until 
thirty  days  after  its  passage  by  the  council  and 
approved  by  the  mayor,  unless  the  same  sball 
be  passed  over  bis  veto,  and  in  that  case  it  shall 
not  take  effect  and  become  operative  unUl  thir- 
ty days  after  such  final  passage,  except  measures 
necessary  for  the  Immediate  preservation  of  the 
peace,  health  or  safety  of  the  dty ;  and  no  such 
emergency  measure  shall  become  immediately 
operative  unless  it  shall  state,  in  a  separate  sec- 
tion, the  reasons  why  it  is  necessary  that  it 
should  become  immediately  operative,  and  shall 
be  approved  by  the  affirmative  vote  of  thre«- 
fourths  of  all  the  members  eleded  to  the  city 
council,  taken  by  ayes  and  noes,  and  also  ap- 
proved by  the  mayor."   Section  3481,  L.  O-  L. 

In  1918  the  people  of  the  dtj  of  Portland 
enacted  the  diarter  un^r  whidi  the  ordi- 
nance in  question  was  adopted,  and  sections 
47- and  48  thereof  read  as  follows: 

"Sec.  47.  Every  ordinance,  other  than  tmer- 
pency  ordinances,  shall  have  three  public  read- 
ings, not  more  than  two  of  which  shall  be  at  the 
same  regular  legislative  session.  At  least  oat 
week  shall  elapse  between  the  introduction  and 
final  passage  of  any  ordinance  and  no  ordinance 
shall  be  amended  within  one  week  of  its  final 
passage,  except  in  case  of  an  emergency  ordi- 
nance. An  emergency  ordinance  may  be  enact- 
ed upon  tfae  day  of  its  introduction,  proridinir 
that  It  shall  contain  the  statement  that  an  emer* 
gency  exists,  and  specif  with  distinctness  Hit 
facts  and  reasons  constituting  such  emergency. 
The  unanimous  vote  of  all  members  of  the  comi- 
cil  present,  and  of  not  less  than  four  (4)  mesh 
bers  shall  be  required  to  pssi  an  emergency 
ordinance. ' 
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"See.  4&  Ordlnuicea  W  buAIds  apprt^ria- 
tioDB  and  the  annual  tax  levy,  (b)  relatiTe  to 
local  impToTemen'ts  and  aBSesstaents  therefor, 
and  (c)  anergency  ordinances,  shall  take  effect 
immediately  upon  their  passage.  All  other  ordi- 
nances enacted  by  the  council  shall  take  effect 
thirty  days  after  their  passage,  unless  a  later 
date  ia  fixed  therein,  in  which  event  they  shall 
take  effect  at  snch  later  date,  subject  to  the 
referendum  and  subject  to  the  provisions  of 
Section  S2  of  this  Charter." 

[2]  A  number  of  cities  in  Oregon  are  now 
operating  under  charters  containing  similar 
provisions.  The  inevitable  conclusion  from 
tbese  facts  is  that  for  a  period  of  more  than 
9  years  the  state  Legislature,  the  people  of 
the  city  of  Portland,  and  those  of  many  other 
municipalities  have  read  section  la  of  article 

4  of  the  Constitution  and  have  tmderstood  it 
to  empower  city  councils  to  pass  ordinances, 
with  emergency  clauses  appended  thereto,  In 
Uke  manner  as  Is  done  by  the  state  Legis- 
lature. The  power  has  never  before  been 
questioned  In  this  court,  and  tn  our  opinion 
It  requires  a  strained  construction  to  justify 
any  other  interpretation.  But  If  there  were 
any  donbt  as  to  the  true  meaning  of  the  con- 
stitutional provision  It  Is  a  well-sbttled  rule 
that  contemporaneous  construction  of  con- 
stitutional or  legislative  provisions  and  long 
acquiescence  in  a  particular  interpretation 
are  very  persuasive  In  leading  the  courts  to 
adopt  the  same  construction.  In  the  case  of 
Biggs  V.  McBride,  17  Or.  640,  21  Paa  8T8, 

5  L.  B.  A.  116,  which  involved  the  power  of 
the  Legislature  to  elect  railroad  commis- 
sioners, the  court  says: 

"The  power  thus  exercised  has  never  been 
called  in  question,  bat  has  ever  been  acquiesc- 
ed in  by  every  department  of  the  government, 
and  ia  in  itself  a  contemporaneous  constructioD 
of  the  constitution,  which,  If  the  question  were 
doubtful,  might  be  sufficient  to  turn  the  scale 
in  its  favor.  Under  any  view,  such  conatruc- 
tion  is  entitled  to  great  weight,  and  could  not 
be  lightly  regarded. 

This  doctrine  has  been  approved  by  this- 
court  in  the  following  cases:  Acme  Dairy  Co. 
V.  Astoria,  49  Or.  520,  90  Pac  153;  Harris 
V.  Burr,  32  Or,  348,  52  Pac.  17,  39  L.  R.  A. 
768.  However,  we  regard  the  principle  as 
too  well  established  to  require  citation  of 
authorities.  As  to  whether  or  not  the  city 
council  has  exercised  this  power  wisely  is  a 
question  which  we  are  not  at  liberty  to  con- 
sider. Kadderly  v.  Portland,  44  Or.  US.  74 
Pac.  710,  75  Pac.  222. 

[3]  This  brings  us  to  a  consideration  of 
that  part  of  the  ordinance  requiring  the  op- 
erator of  the  motor  bus  to  secure  a  certificate 
from  the  commissioner  of  public  utilities  be- 
fore applying  for  a  license,  and  as  to  wheth- 
er it  renders  the  ordinance  invalid  as  vest- 
ing the  commissioner  with  unreasonable  and 
arbitrary  power.  In  support  of  this  conten- 
tion counsel  for  respondent  has  called  our 
attention  to  but  one  citation  of  authority, 
the  case  of  Xlck  Wo  v.  Hopkins,  118  U.  S. 
356,  6  Sup.  Ct  1064,  30  L.  Ed.  220,  which 
we  have  examined  with  great  care.  This  is 
a  case  growing  out  of  the  antl-Clilnese  cm* 


Bade  In  San  B^andsco  some  80  years  ago. 
An  ordinance  bad  been  passed  by  the  city 
council  requiring  those  who  desired  to  engage 
in  the  laundry,  business  to  first  obtain  a  per- 
mit from  tbe  board  of  saperrlBors  of  the  dty 
so  to  do.  It  was  admitted  that  meb  per- 
mlsslto  had  been  refused  to  every  Chinese 
applicant  and  granted  to  every  white  per- 
son seeking  the  same.  Our  view  of  this  de- 
cision and  its  effect  are  so  clearly  expressed 
Id  the  case  of  Ex  parte  Flske,  72  Cal.  125, 
13  Pac.  310,  that  we  quote  extensively  there- 
from as  follows: 

"It  is  true,  that,  at  first  glance,  a  somewhat 
different  doctrine  seems  to  have  been  stated  in 
Yick  Wo  v.  Hopkins,  118  V.  S.  866  [6  Sup.  Ct. 
1064,  30  L.  Ed.  220].  A  correct  understandhig, 
however,  of  the  extent  to  which  that  case  goes 
can  be  bad  only  by  considering  that  the  proof, 
which  the  court  looked  into,  showed  that  the 
ordinance  there  under  review  was  so  administer- 
ed as  to  exclude  the  subjects  of  the  Emperor 
of  China,  and  none  others,  from  the  bnsineas 
of  keeping  a  laundry.  The  court,  after  alluding 
to  our  treaty  with  China,  says:  'In  the  present 
case  we  are  not  obliged  to  reason  from  the 

firobable  to  the  actual,  and  pass  upon  the  va- 
idity  of  the  ordinances  complained  of  as  tried 
merely  by  the  opportunities  which  thdr  tmns 
afford  of  unequal  and  unjust  discrimination  in 
their  administration  *  for  the  cases  present  the 
ordinances  in  actual  operation,  and  the  facta 
shown  establish  an  administrsdon  directed  so 
exclusively  against  a  particular  class  of  persons 
as  to  warrant  and  require  the  conclusion  that, 
whatever  may  have  been  the  intent  of  the  ordi- 
nances as  adopted,  they  are  applied  by  the  pub- 
lic authorities  charged  with  tJieir  administra- 
tion, and  thus  representing  the  state  heraelf, 
with  a  mind  so  unequal  and  oppressive  as  to 
amount  to  a  practical  denial  by  the  state  of  that 
equal  protection  of  the  laws  which  is  secured 
to  the  petitioners,  as  to  all  other  persons,  by  the 
broad  and  benign  provisions  of  the  fourteenth 
amendment  to  the  Constitution  of  the  Onited 
States.  Though  the  law  itself  be  fair  on  its 
face,  and  impartial  in  appearance,  yet,  if  it  is 
applied  and  administered  by  public  authority 
with  an  evil  eye  and  an  unequal  hand,  so  as 
practically  to  make  unjust  and  illegal  discrimi- 
nations between  persons  in  similar  circumstanc- 
es material  to  their  rights,  the  denial  of  equal 
justice  is  still  within  the  prohibition  of  the 
Constitution.'  After  alluding  to  the  proof  that 
the  petitioners  and  200  other  Chinese  were  re- 
fused permission  to  carry  on-  the  business,  while 
such  permisdon  was  given  to  a  large  number 
of  persons  not  Chinamen,  the  court  says  fur- 
ther: 'The  fact  of  this  discrimination  is  admit- 
ted. No  reason  for  it  is  shown,  and  the  couclu- 
sion  cannot  be  resisted  that  no  reason  for  it  ex- 
ists except  hostility  to  the  race  and  nationality 
to  which  the  petitioners  belong,  and  which,  in 
the  eye  of  the  law,  is  not  justified.  The  dis- 
crimination is  therefore  illegal;  and  the  public 
administration  which  enforces  it  is  a  denial  of 
the  equal  protec^on  of  the  laws,  and  a  violation 
of  the  Fourteenth  Amendment  of  the  Constitu- 
tion.' It  is  evident  from  this  language  that  the 
decision  rested  mainly  upon  the  admitted  dis- 
crimination' against  a  class  of  persons  in  the 
public  administration  of  the  ordinance.  Indeed, 
the  admitted  facts,  which  the  court  consiflered, 
showed  that  the  intent  of  the  ordinance  was 
to  exclude  Chinamen  from  a  tiusiness  which 
should  be  open  to  all  other  persona,  as  clearly 
as  if  that  intent  had  been  boldly  written  on 
its  face.  The  decision,  therefore,  as  an  au- 
thority, goes  no  further  than  to  hold  that,  under 
a  state  of  facts  similar  in  character  to  the  facts 
of  that  case,  an  ordinance  similar  In  character 
to  the  one  there  passed  upon  would  be  invalid. 
But  there  are  no  such  foots  in  the  case  at  bar." 
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In  Qw  i^dniOD  of  ttie  court  in  the  case  of 
Ylck  Wo  T.  HopkiiUy  supra,  there  is  cited 
with  approval  the  case  of  City  of  Baltimore 
T.  Badecke,  4»  Md.  217,  83. Am.  B^.  239, 
which  iDTolved  the  power  of  the  mayor  and 
coimcU  to  Issue  a  permit  for  the  use  of  a 
steam  engine  in  a  box  factory  wlthlu  the 
city  limits,  which  contained  a  condition  that 
the  engine  was  "to  be  removed  after  six 
months'  notice  to  that  effect  from  the  may- 
or." In  both  of  these  cases  it  wili  be  ob- 
served that  the  oceupatidn  sought  to.  be 
regulated  was  a  lawful  one,  which  was  to  be 
carried  on  upon  private  property,  a  thing 
wbicb  tbey  possessed  an  absolut^  constitu- 
tional tight  to  do.  The  authorities  uniformly 
disclose  a  marked  distinction  between  such 
occupations  and  those  similar  to  the  one  in 
controversy.  As  has  been  well  said  in  the 
case  of  Bz  parte  Dickey  (W.  TaO  86  8.  E. 
781: 

"The  riffbt  of  a  citizen  to  travel  upon  the 
highway  and  traoBport  bis  property  thereon, 
in  the  ordinary  course  of  life  and  businees,  dif- 
fers radically  and  obviously  from  that  of  one 
who  makes  the  bishway  bis  place  of  buaineaa 
and  uses  it  for  private  gain,  in  tbe  running  of  a 
stage  coach  or  omnibus.  Tbe  former  is  tbe 
usual  and  ordinary  right  of  a  citizen,  a  common 
right,  a  right  common  to  all,  wbUe  the  latter 
is  special,  unusual,  and  extraordinary.  As  to 
the  former,  the  extent  of  the  legislative  power 
is  that  of  regulation ;  but  as  to  tbe  latter,  its 
power  is  broader.  Tbe  right  may  be  wholly 
denied,  or  it  mSy  be  permitted  to  some  and  de- 
nied to  others,  because  of  its  extraordinary  na- 
ture. This  distinction,  elementary  and  fnnda* 
mental  in  character,  u  recognized  by  all  tbe 
authoritieB." 

The  ordinance  In  question  goes  quite  fully 
into  the  matters  necessary  to  entitle  an  ap- 
plicant to  a  license  for  the  operation  of  a 
motor  bus  and,  among  other  things,  requires 
the  procuring  of  a  certain  certificate,  pre- 
scribing what  it  shall  contain.  This  part  of 
the  ordinance  is  to  be  read  in  connection 
with  the  other  provisions  of  the  act  and,  an 
appeal  is  provided  against  unjust  action  up- 
on the  part  of  the  commissioner.  We  con- 
clude, therefore,  that  the  ordinance  la  not 
objectionable  in  this  regard. 

[4]  We  come  then  to  the  contention  that 
the  ordinance  Is  void  because  railroad  cars, 
street  cars,  and  automobiles  used  exclusively 
as  dightpseeing  cars,  hotel  bosses,  and  taxi- 
cabs  an  exempted  from  its  operation.  This 
question  has  been  presented  to  the  courts  In 
several  states,  and  In  every  case  to  which 
our  attention  has  been  called  it  has  been 
held  that  the  "jitney"  bus  represents  a  new 
class  of  .common  carriers,  and  the  fact  that 
a  different  kind  of  regulation  is  applied  to 
It  dpes  not  render  such  legislation  unlaw- 
fully discriminatory  or  Invalid. 

In  Ex  par|B  Cardinal  (Gal.)  160  Pac.  349, 
the  appellant  was  prosecuted  for  opeikting 
a  Jitney  bus  without  giving  a  bond,  as  re- 
qulred  by  tbe  ordinance,  and  he  contended 
that  tbe  legislation  was  void  by  reason  of 
unreasMiable  and  discriminating  provisions. 
In  passing  i^on  this  question  tbe  court  says: 


"It  is  a  matter  of  common  knowledge  on  tiie 
part  of  thoee  familiar  with  conditiona  in  oar 
large  cities  that  the  comparatively  recent  intro- 
duction of  this  class  of  vebicle,  ccmunoBlr 
known  as  the  'jitney,'  for  tbe  carnage  of  pat- 
sengers  on  tbe  public  streets,  for  a  charge  close- 
ly approximating  that  made  on  tbe  street  cars, 
in  view  of  tiie  almost  phenomenal  growth  of  tbe 
institution,  has  made  clearly  apparent  tbe  ne- 
cessity of  some  special  regulations  in  order  to 
reasonably  provide  for  tbe  comfort  and  safety 
of  tbe  public  It  may  well  be  that  the  board  at 
supervisors  ccmcluded  that,  in  view  of  tbe  num- 
ber of  ttiia  class  of  public  conveyances  that 
operated  upon  tbe  public  streets,  especially  upon 
the  principal  streets  already  occupied  almost  to 
overflowing  during  the  hours  of  heaviest  traffic 
by  street  cars  and  other  vehicles,  as  wdl  as  by 
pedestrians  at  street  crossings,  the  apeed  at 
which  they  would  natural^  be  operated  m  ordv 
to  make  them  pay  on  such  a  low  rate  of  fare, 
and  the  probaUe  lack  of  substantial  finaaciil 
responsibltity  mi  the  part  of  very  many  jutAa- 
taking  to  operate  such  vehicles,  special  regula- 
tions as  to  condition  of  car,  competency,  and  fit- 
ness of  operator,  and  the  operation  of  tbe  car, 
as  well  as  security  to  protect  against  impropw 
or  negligent  operation,  were  essential  to  tbt 
public  safe^.  We  certainly  cannot  say  that  tbe 
le^slative  body  was  not  Justified  in  so  dete^ 
mining." 

In  the  case  of  Nolen  v.  Blechman  (D.  GJ 
225  Fed.  818.  819;  820,  the  court  says: 

"As  stated  in  tbe  caption  of  the  act,  the  par- 
pose  of  tbe  Legislature  was  to  define  as  commoo 
carriers  within  this  state  persona,  firms,  ssd 
corporations  operating  certain  self-propdling 
public  conveyances  ana  affording  means  of  street 
transportation  similar  to  that  ordinarily  afford- 
ed by  street  railways,  but  not  operated  nptui 
fixed  tracks,  to  dedare  thdr  buslneas  a  privi- 
lege, to  regulate  the  seme,  and  to  require  such 
common  carriers  to  give  bond  to  indemnifj 
against  loss  of  life  and  damage  to  person  and 
property.  Here  la  a  new  class  of  common  car* 
riers,  clearly  pcanted  out  and  defined  in  the  law, 
differing  in  material  respects  from  other  common 
carriers.  For  reasons  no  doubt  sufficient  in  tbe 
minds  of  tbe  lawmakers,  this  new  class  of  com- 
mon carriers  is  required  to  execute  a  bond  to 
indemnify  against  loss  those  who  might  be  dan- 
aged  in  person  or  property,  through  negligence. 

"Confessedly  steam  and  street  railway  com- 
panies, and  owners  and  operators  of  omnibuses 
are  not  required  to  give  bond  for  protection  m 
those  negligently  injured  by  them,  such  as  is 
provided  for  In  tbe  act  under  consideration; 
but  it  is  of  common  knowledge  that  statutory  re- 
quirements, both  federal  and  state,  relaring  to 
and  reerulating  common  carriers,  materially  dif- 
fer. While  tbe  services  they  all  render  are  thoss 
of  common  carriers,  yet  the  services  are  so  dif- 
ferent in  detail  that  it  would  tw  wholly  imprac- 
ticable to  write  a  statute  applicable  to  them  all, 
and  serve,  at  the  same  time  the  convenience 
and  safety  of  the  public.   •   •  • 

"It  may  well  have  been  that  the  Legislature 
bad  in  mind,  when  it  enacted  the  statute  in 
question,  that  those  engaging  in  the  busineas 
which  the  act  souriit  to  r^nlate  operated  ve- 
hicles susceptible  of  becomltag  dangeroos  to  tbe 

Sublic  by  manner  ot^beir  operation;  that  they 
ad  no  fixed  track  upon  which  to  run,  and  were 
at  liberty  to  move  over  the  oitire  surface  of  the 
street ;  that  they  had  no  schedule ;  that  pedes- 
trians had  no  way  of  knowing  when  and  where 
to  expect  tbem ;  that  they  increased  the  danger 
to  persons  oaiw  the  street,  whether  as  pedea- 
triuis  or  while  boarding  or  leaving  street  cars 
or  other  v^des;  that  tiiqr  stopped  at  sticet 
croBsingB,  or  along  the  curb  between  street  cross- 
ings, to  receive  and  discharge  passengers;  that 
very  <rften  the  driver  owns  the  madiine.  or  at 
least  an  equl^  in  it;  that  many  of  them  axe 
financially  irrespouUble;  that  ue  patrons  of 
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sucb  Tehlclw  axe  oompoaed  of  men.  women,  and 
children ;  that  the  Tildes,  In  the  hands  of  care- 
less drivers,  might  nub  throngh  crowded  streets 
at  a  dangerons  rate  of  ^>eed,  probably  without 
anj  financial  responsibilit;  to  their  patrons  or 
others  upon  whom  damage  might  be  inflicted  bj 
sudi  machines,  because  of  the  negligence  of  the 
operators.   •   •  • 

"There  is  another  distinction  that  should  be 
noted.  ,  It  concerns  the  taxicab.  While  the  'jit- 
ney* and  the  taxicab  are  physically  the  same, 
yet  the  services  they  perform  materially  differ. 
The  service  of  the  one  is  designed  to  accommo- 
date persons  traveling  along  distinct  routes, 
and  at  a  rate  of  fare  common  to  all;  but  the 
service  of  the  other  Is  intended  for  the  accommo- 
dation of  persona  whose  desti]Uttions  Involve 
vaxTing  distances  and  lines  of  travel,  and  pre- 
sumably at  varying  prices.  The  two  kinds  of 
service  wonid  unufy  snbstantial  difference  in 
Bumben  of  TehicleB  needed  to  meet  the  respec- 
tive demands ;  and  so  the  dangers  attending  the 
operation  of  the  'jitney'  presumably  woula  ma- 
teriallyexceed  those  arising  in  the  taxicab  serv- 
ice. These  etntriderations  are  independent  of 
tiie  qnestion  argned  by  counsel  whether  tiie 
taxicab  is  not  enabraced  within  the  terms  of  the 
statute— a  question  we  do  not  decide." 

Upon  the  same  qnestion  there  will  be 
found  an  Interesting  discussion  In  the  case 
of  State  T.  Howell,  85  Wa&H.  294,  147  Fac. 
1168.  We  think  It  Is  quite  clear  that  motor 
busses,  OS  defined  in  the  ordinance,  are  In  a 
dass  entirely  distinct  from  those  excepted, 
and  that  therefore  the  classification  Is  not 
unreasonable.  It  follows  that  the  demurrer 
should  be  sustained.  An  order  will  be  en- 
tered here,  sustaining  It  and  dlsmliwlng  the 
ndt 

EAKIN,  3^  did  not  alt 

BURNETT,  J.  (dissentlnfld-  On  Septembw 
S,  1913,  Oie  council  of  the  ci^  of  Pprtland 
passed  an  ordinance  licensing  and  regulating 
wbat  it  called  "motor  buaseB,"  omcludlng 
with  section  26: 

"An  emergency  Is  hereby  declared  to  exist  in 
this:  The  present  laws  regulating  motor  busses 
being  inadequate,  It  Is  necessary  in  order  pro- 
tect the  health,  peace  and  safety  of  the  people, 
of  the  city  of  Portland,  that  this  ordinance  be 
passed  immediately;  therefore  this  ordinance 
■hall  be  in  force  and  effect  from  and  after  Its 
passage  by  the  councIL" 

In  a  salt  by  the  plaintiffs  to  enjoin  the  en- 
forcement of  this  municipal  enactment,  the 
(drcult  court  forbade  all  manner  of  execution 
of  the  same  until  October  4,  1915,  assigning 
as  a  reason  that  the  ordinance  was  not  ex- 
empt from  the  referendum  power  reserved  to 
the  legal  voters  of  municipalities.  The  decree 
restrained  the  operation  of  the  measure  after 
that  date  in  part  only.  It  Is  contended  that 
tbe  conclusion  of  the  learned  circuit  Judge 
was  erroneous  on  the  first  point,  and  that 
dty  lawmaking  bodies  have  as  much  right 
as  the  LegisIatiTe  Assembly  of  the  state  to 
pass  laws  which  they  deem  necessary  for  the 
immediate  preservation  of  the  public  peace, 
health,  or  safety,  and  at  the  same  time  take 
them  out  of  the  operation  of  the  referendum 
power.  As  pertains  to  this  case,  this  Is  a 
moot  question,  and  ought  not  to  be  dedded 
here  at  this  tUne.   The  only  effect  It  had 


upon  the  ordinance  as  a  whole  In  Qie  circuit 
court  was  to  postpone  its  operation  to  a  date 
now  long  past.  The  remainder  of  the  de- 
cree of  the  circuit  court  enjoined  permanent- 
ly only  part  of  the  ordinance.  We  have  often 
said  that  we  will  not  decide  academic  ques- 
tions. Moores  r.  Hoores,  36  Or.  261,  59  Pac. 
327 ;  State  ex  rel.  v.  Grand  Jury,  37  Or.  542, 
62  Pac  208.;  State  ex  reL  v.  Fields,  53  Or. 
453,  101  Pac.  218;  ^tate  ei  reL  v.  Webster, 
68  Or.  876. 114  Pac  932;  Portland  v.  Invest- 
ment Co.,  69  Or.  598.  117  Pac  991 ;  Dlmlck 
V.  Latourette.  72  Or.  231,  143  Pac  896.  On 
this  ground,  as  well  as  upon  the  merits,  I  am 
compelled  to  withhold  my  assent  to  the  con- 
clusion readied  by  Mr.  Justice  BENSON  on 
this  point. 

In  section  1,  article  4  (tf  the  state  Oimsttta- 
tion  the  people  said: 

"The  legislative  authority  of  the  state  shaU 
be  vested  in  a  Legislative  Assembly,  CfmstBting 
of  a  senate  and  bouse  of  representatives,  but 
the  people  reserve  to  themselves  power  to  pro- 
pose laws  and  amendments  to  the  Constitution 
and  to  enact  or  refect  the  same  at  the  polls,  in- 
dependent of  the  Le^slative  Assembly,  and  also 
reserve  power  at  their  own  option  to  approve  or 
reject  at  the  poUs  any  act  of  the  Legislative 
Assembly." 

The  last  clause  defines  a  power  which  a 
subsequent  part  of  the  section  names  "ref- 
erendum." True  enough,  as  pointed  out  fur- 
ther on  In  the  section,  it  Is  said  this  powers 

"may  be  ordered  except  as  to  laws  necessary 
for  the  immolate  preservation  of  the  public 
peace  and  health  or  safety." 

This,  however,  does  not  constitute  any  part 
of  the  definition  of  the  power  Itself.  It 
amounts  only  to  an  exception  of  certain 
things  In  state  legislation  to  which  the  re- 
served p(^ular  prerogative  will  not  be  ap- 
plied. This  section  of  the  Constitution  was 
ad<^ted  in  1902.  Four  years  later  section  la 
of  article  4  was  added  to  the  fundamentf>l 
law.   It  declares  that: 

"The  initiative  and  referendum  powers  res^v- 
ed  to  the  people  by  this  Constitution  are  here- 
by further  reserved  to  the  legal  voters  of  every 
municipality  and  district  as  to  all  locaL  ^lecial, 
and  municipal  legislation,  of  every  diaracter. 
in  or  for  their  respective  mnnldpaUteB  and 
districts." 

The  exception  mentioned  in  the  section 
adopted  four  years  previously  was  not  im- 
ported into  the  later  amendment  On  the 
contrary.  It  expressly  says  that  the  referen- 
dum shall  apply  to  all  municipal  leglslati<m 
of  every  character,  plainly  si)eclfylng  that 
there  shall  be  no  exception  to  this  power 
when  exercised  by  the  legal  voters  of  a  dty. 
It  is  contended  that  an  emergency  might 
arise  where  It  would  be  highly  Important  to 
have  immediate  dty  legislation  on  some  sub- 
ject, but  this  Is  a  legislative  argument,  and 
ought  not  to  be  considered  In  the  construc- 
tion of  plain  terms  of  the  Constitution.  The 
same  reason  for  it  does  not  exist  in  the  case 
of  a  local  munldpallty  as  In  the  state  at 
large  whose  Legislative  Assembly  meets  only 
biennially.  The  general  design  of  section  la 
was  to  Invest  like  pe(q>le  tbemselTes  in  every 
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locality  with  complete  power  over  local  legls- 
latloD  of  every  character;  and  we  can  safely 
trust  to  ttie  patriotism  and  pnbUc  spirit  of 
the  voters  of  any  city  not  to  interfere  with 
legislation  which  is  really  needful.  Besides 
this,  it  Is  said,  in  a  later  clause  of  the  eec- 
tion  under  consideration: 

"The  manner  of  exercising  said  powers  shall 
be  prescribed  by  general  laws,  except  that  cities 
and  towns  may  provide  for  the  manner  of  ex< 
ercising  the  initiative  and  neferendmn  powers  as 
to  tbeir  municipal  legislation." 

In  view  of  this  excerpt  cities  may  provide 
for  the  manner  of  exercising  the  referoidum, 
but  they  cannot  entirely  exclude  Its  operation 
as  to  any  measure.  1b»  mention  of  the  power 
spedfled  debars  all  idde  pretenses  of  any 
dty  council  to  prevent  the  legal  voters  of 
the  dty  from  exercising  the  referendum.  It 
is  plain  that  a  dty  council  has  no  ^ht  to 
pass  an  emergency  ordinance,  and  that  the 
power  to  do  so  resides  only  in  the  legal  vot- 
ers    the  munic^Uly. 

Defining  the  vehicle  to  be  regulated,  the 
ordinance  contains  tills  provision: 

"Tbe  word  'motor  bus'  shall  mean  and  in- 
clude any  motor  vehicle  engaged  in  the  business 
of  carrying  passengers  for  hire  which  is  held  out 
or  aonoanced  by  sign,  voice  or  other  device  or 
advertisement  to  operate  or  run,  or  which  is  op- 
erated or  run  over  a  particular  route,  or  to  a 
particular  point,  or  between  particular  points; 
provided  that  railroad  cars  or  street  cars  and 
automobiles  used  exclusively  as  sight-seeing 
cars,  hotel  busses  and  taxicabs  shall  not  be  con- 
sidered motor  busses  within  tbe  meaning  hereof.** 

Sections  18  and  14  read  thus : 

'The  chassis,  wheels  and  brakes  of  all  motor 
busses  operated  in  the  city  of  Portland  shall 
be  kept  in  a  safe  condition.  At  least  once  every 
thirty  days  each  motor  bus  operated  in  the  ci^ 
of  Portland  shall  be  inspected  by  some  person 
authorized  by  the  city  of  Portland  to  make  such 
inspection  for  the  purpose  of  ascertaining  wheth- 
er or  not  tbe  steering  gear,  brakes  and  other 
safety  appliances  of  such  motor  bus  are  in  prop- 
er working  condition.  And  it  shall  be  unlaw- 
ful for  any  person  to  accept  for  tranaportation 
or  to  transport  any  person  in  any  motor  bus 
in  the  city  of  Portland  the  steering  gear  or 
brakes  or  other  safety  appliance  of  whuA,  up- 
on inspection,  have  been  fonnd  to  Iw  in  an  un- 
safe condition.  Tbe  left-hand  rear  door  of  all 
motor  busses  shall  be  kept  permanently  closed." 

"Between  thirty  (30)  minutes  after  sunset  and 
sunrise  whenever  ttie  top  of  a  motor  bus  is  up 
such  motor  bus  shall  be  well  lighted  on  the 
inside  thereof,  and  any  driver  or  chanffeur  fail- 
ing to  maintain  such  light  shall  be  deemed  guil- 
ty of  a  violation  of  this  ordinance." 

Tbe  provisions  relating  to  their  operation 
are  found  in  sections  8  and  24 : 

"Between  the  hours  of  6:00  o'clock  a.  m.  and 
8:00  o'clock  a.  m.  all  motor  busses  shall  be 
operated  to  tbe  outer  terminus  of  tbeir  routes, 
but  may  turn  back  upon  discharging  the  last 
inbound  passenger,  and  between  tbe  hours  of 
4:30  o'clock  p.  m,  and  7:00  o'clock  p.  m.  all  auto 
busses  shall  oe  operated  to  the  inner  terminus, 
but  may  turn  back  opon  discharging  the  last 
outbound  passenger.  During  all  other  hours  of 
operation  all  motor  busses  shall  complete  the 
trip  to  the  termini  of  their  routes.  Provided, 
Bucb  busses  may  divert  from  regular  route  to 
deliver  passengers  if  consented  to  by  other  pas- 
sengers.** 

"Motor  basses  may  divert  from  their  route  to 
deliver  or  call  for  passengers  at  ballgames  or 
other  points  of  amusement'* 


It  may  be  conceded  that  the  proitenai^  to 
investigate,  agitate,  legialate,  and  regulate 
finds  its  proper  object  in  any  public  service. 
It  is  indeed  true  that  tbe  police  power  may 
be  applied  to  the  control  of  any  private  busi- 
ness occupying  public  streets  for  purposes 
of  its  own.  The  question  here  la  not  whether 
carriers  of  passengers  by  automobile  are 
proper  subjects  for  the  application  of  the 
police  power,  for  that  is  beyond  dispute^  The 
matter  to  be  determined  is  whether  the  clas- 
sification prescribed  by  the  ordinance  is  &lr, 
reasonaUe,  and  not  discriminatory  between 
individuals  and  things  actually  In  the  same 
category,  ^e  attack  made  by  plalntilb 
upon  the  ordinance,  for  the  reason  that  It 
differentiates  street  cars  and  motor  bosses 
as  therein  defined.  Is  not  well  grounded.  OSw 
distinction  between  the  street  car  and  tiie 
ordinary  automobile  is  a  legitimate  classiflca- 
tion,  for  the  former  runs  by  electricity  fur- 
nished from  a  distant  point  and  on  a  fixed 
track,  while  the  latter  is  moved  by  a  gascdlne 
engine  or  stort^  batteries  and  goes  any- 
where on  any  street.  Tbe  relation  of  Uie 
street  <nr  to  tbe  public  may  be  saf^  left  to 
the  terms  of  Its  franchise,  while  the  regula- 
tion of  tbe  large  numb»  of  Individuals  un- 
braced in  tbe  class  of  automobile  omers  b 
properly  referred  to  dty  leglslatl<Mi  so  tar  as 
a  munldpality  has  power  to  enact  ordinances 
upon  the  subject. 

It  Is  said  In  State  t.  Bedmon,  134  Wis.  88, 
114  M.  W.  137,  14  L.  B.  A.  (N.  S.)  229,  128 
Am.  St  Bep.  1003,  16  Ann.  Cas.  408: 

"It  is  a  judicial  function  to  detenmne  the 

firoper  subjects  for  police  regulations  and  a 
egislative  function  to  determine,  primarily,  the 
expediency  of  regulation  and  tbe  character 
thereof  suoject  to  judicial  supervision  to  the  ex- 
tent of  determinmg,  in  cases  as  they  arise, 
whether  the  boundaries  of  reason  have  been  so 
clearly  exceeded  as  to  violate  some  constitutioDal 
prohibition,  express  or  implied;  the  Jodgmoit 
of  the  Legi^dature  being  controlling  untess  it 
appears  beyond  reasonable  controversy  that 
tbe  interference  is  unreasonable." 

It  Is  said  In  Mugler  v.  Kansas,  123  U.  S. 

623,  661,  8  Sup.  Ct.  273,  297  (SI  1^  Ed.  206): 
"The  courts  are  not  bound  by  mere  fonns^or 
are  they  to  be  misled  by  mere  pretenses.  Thej 
are  at  liberty — indeed,  are  under  a  solemn  duty 
— to  look  at  the  sul»taQce  of  things,  whenew 
they  enter  upon  the  inquiry  whether  the  L^it- 
lature  has  transcended  the  limits  of  its  anthor- 
ity.  If,  therefore,  a  statute  purporting  to  bave 
been  enacted  to  protect  tbe  public  health,  tbe 
public  morals,  or  the  public  safeUr,  has  no  real 
or  substantial  relation  to  those  objects,  or  is  a 
palpable  invasion  of  rights  secured  by  the  funda- 
mental law,  it  is  the  duty  of  the  courts  to  so 
adjudge,  and  thereby  give  effect  to  Uie  Constlta* 
tion," 

Speaking  of  the  subject  of  das^catiou,  in 
Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S. 
540,  560,  22  Sup.  Ct.  431,  439  (46  L.  Ed.  679) 
the  Supreme  Court  of  the  United  States  said: 

"The  difficulty  is  not  met  by  saying  that,  gen- 
erally speaking,  the  state  when  enacting  lawa 
may,  in  its  discretion,  make  a  classificatton  of 

Eersona,  firms,  corporations,  and  associatiom, 
I  order  to  subserve  public  objects.  For  this 
court  baa  held  that  clasdScation  'mnst  always 
rest  upon  some  difference  which  bears  a  rta- 
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Btmable  and  Jost  relation  to  tbe  act  In  respect 
to  which  th«  classification  is  proposed,  and  can 
never  be  made  arbitrarily  and  without  aoy  such 
basis.  •  •  •  But  arbitrary  selection  can 
never  be  justified  by  calling  it  classification. 
The  eqaal  protection  demanded  by  the  Four- 
teenth Amendment  forbids  this.  *  *  *  No 
duty  resta  more  imperatively  upon  the  courts 
than  the  enforcement  of  those  constitutional  pro- 
visions Intended  to  secare'that  equality  of  rights 
which  is  the  foundation  of  free  government 
*  *  *  It  is  apparent  that  the  mere  fact  of 
classification  la  not  sufficient  to  relieve  a  stat- 
ute from  the  reach  of  the  equality  clause  of  the 
FourteeDth  Amendment,  and  that  In  al)  cases 
it  must  appear,  not  only  that  a  classification 
has  been  made,  but  also  that  it  ia  one  baaed  up- 
on some  reasonable  ground— some  difference 
which  bears  a  just  and  proper  relation  to  the 
attempted  classific&tbm— and  ia  not  a  mere  ar< 
Wtrary  sdecUon." 

In  State  t.  Wright,  68  Or.  8M,  100  Fac. 
296,  21  U  B.  A.  S.)  note,  speaking 
by  Mr.  Justice  iBobert  S.  Bean,  tbls  court 
Bald: 

"That  the  stote  may,  under  its  police  powers, 
license  and  regulate  tine  business  of  peddling  by 
requiring  those  engaged  therein  to  obtain  a  li- 
cense is  conceded.  This,  however,  la  because 
gross  frauds  and  cheats  are  likely  to,  or  may, 
attend  the  Inisiness,  if  carried  on  by  irrespon- 
sible and  dishonest  persons,  and  not  because  of 
the  articles  sold.  And  while  it  is  possible  the 
stote  may  divide  peddlers  into  different  classes, 
requiring  a  license  from  one  and  not  from  the 
other,  such  classification,  if  valid  at  all,  must 
be  based  upon  some  reasonable  ground  of  dif- 
ferences,  and  not  be  an  arbitrary  discrimination 
between  persons  engaged  In  the  same  class  of 
business.  *  *  *  A  statu  to,  which  directly 
or  by  implication  grants  special  privileges,  or 
imposes  special  burdens  upon  jiiersons  engaged 
in  substantially  the  same  business,  under  the 
same  conditions,  cannot  be  sound,  because  It  is 
class  legislation,  and  an  infringement  of  the 
equal  rights  guaranteed  to  all.  *  *  *  It  is 
true  a  state  may  impose  a  tax  on,  or  require  a 
license  from,  persons  engaged  in  certain  callings 
or  trades,  without  being  bound  to  include  all 
persons  or  all  property  that  may  be  legitimato- 
ly  taxed  for  governmental  purposes.  •  •  • 
But  the  classification  must  be  on  some  reason- 
able basis,  and  the  law,  when  enacted,  must  ap- 
ply alike  to  all  engaged  in  the  business  or  oc- 
cupation." 

This  case  was  expressly  approved  In  State 
T.  Miller,  54  Or.  881,  103  Pac.  fil9.  In 
Spauldlng  t.  McNary,  Or.  401,  130  Pac. 
391,  Mr.  Justice  Moore,  speaking '<tf  the  po- 
lice power,  said: 

"It  must  be  conceded  that  the  sale  of  some 
kinds  of  goods  and  the  tracsaction  of  some  class- 
es of  business  are  in  tfaemeelves,  regardless  of 
the  persons  connected  therewith,  so  inherently 
harmful  as  to  violate  every  sense  of  propriety 
and  modesty,  and  in  such  c&ees  the  state  right- 
fully may  and  necessarily  ought  immediately 
to  put  a  stop  to  the  flagitious  traffic.  Within 
the  category  thus  condemned  the  sale  of  car- 
riages cannot  be  induded,  and  though  there  may 
be  found  one  or  more  agents  soliciting  sales  of 
baggies  whose  lives  and  conduct  are  not  gov- 
erned by  the  strictest  rules  of  probity,  the  busi- 
ness in  which  they  are  engaged  is  not  essential- 
ly unlawful,  and  therefore  not  subject  to  an  ex- 
ercise of  the  police  power." 

In  this  excerpt  the  court  has  gone  bo  far 
along  the  path  of  Judicial  control  of  the 
police  power  as  to  say  that  some  forms  of 
business,  not  essoitially  harmful,  are  exempt 
from  that  form  of  gorernmental  authority. 

The  precise  p<^t  here  InTolved  was  dedd- 
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ed  b7  this  coart  In  an  iqplnion  wtitten  by 
Mr.  Cldef  Justice  Sakln  In  KeUaher  t.  City 
of  Portland,  67  Or.  575,  112  Pac.  1076.  That 
was  a  suit  by  the  plaintiff  and  181  others  to 
enjoin  the  dty  from  enforcing  an  ordinance 
taxing  vehldea  used  upcm  the  streets  of  the 
city.  The  complaint  was  that  the  enactment 
unjustly  discriminated  between  vehicles  do- 
ing substantially  the  same  kind  of  business. 
The  opinion  says  In  part: 

"However,  we  are  unable  to  uphold  the  classi- 
fication which  omits  from  its  terms  automobiles 
used  in  connection  with  the  owner's  business, 
which  we  are  justified  in  assuming  as  a  matter 
of  conunon  knowledge  includes  a  large  nun>- 
ber  of  automobiles  used  by  department  stores, 
breweries,  groceries,  express  companies,  physi- 
cians, and  others,  not  used  for  hire,  •  • 
and  are  in  the  same  class  as  those  taxed  by  the 
ordinance  •  •  *  :  'For  each  delivery  wagon 
delivering  goods,  wares,  or  merchandise  within 
the  city,  without  charge,  drawn  by  two  ani- 
mals; for  each  delivery  wagon  drawn  by  one 
animid.'  *  *  *  It  is  an  arbitrary  claulfica- 
tion  to  say  that  an  automobile  using  the  streeU 
for  the  same  purpose  aa  those  vehicles  drawn  by 
horses-  which  are  taxed  shall  pay  no  vehicle  tax. 
Such  classification  is  not  made  on  a  reasonable 
basis,  and  renders  the  ordinance  void." 

In  State  ex  r^  v.  Swlgert,  69  Or.  182,  116 
Pac.  440,  an  analogous  ai^Ilcatlon  of  tlie 
principle  was  made.  In  that  proceeding 
there  was  drawn  In  Question  the  validity  of 
the  statute  providing  that  ports  containing  a 
population  of  more  than  100,000  should  be 
governed  by  a  board  of  seven  commissioners, 
to  be  appointed  by  the  Governor  for  a  term 
of  four  years.  Speaking  on  the  subject  In- 
volved,' the  opinion  states: 

"Furthermore,  the  classification  must  be  up- 
on some  real  and  actual  distinction  as  a  justi- 
fication for  IL  We  conceive  that  no  distinction 
exists  for  a  different  rule  in  ports  of  100,000 
population  than  for  those  with  a  lesser  popula- 
tion as  to  the  limitation  of  the  term  of  office  or 
time  or  manner  of  election.  No  reason  is  nam- 
ed in  the  act,  nor  is  an;  suggested  by  counsel. 
If  none  exists,  then  the  classification  is  illusory, 
and  without  existence  in  fact,  and  the  law  ia 
spedaL  There  must  be  a  differeace  in  the  sit- 
uation, circumstances,  and  requirements  of  the 
porta  as  the  ^ound  for  the  classification,  and 
not  spedal  legislation  under  that  guise.  ♦  •  • 
And  we  conclude  that  the  classification  Is  an 
arbitrary  one,  and  that  the  law  in  tact  applies 
only  to  the  port  of  Portland,  and  exempts  from 
ite  provistons  all  other  ports.  •  *  •  It  is 
also  objectionable  because  the  attempted  classi- 
fication of  porta  affected  by  its  provisions  is  ar- 
bitrary and  illusory,  and  therefore  the  act  ia 
void." 

Other  dedsions  appropriate  are  Palmberg 
V.  Kinney,  65  Or.  220,  228,  132  Pac.  538; 
Lomtsen  v.  Union  Fisherman's  Co.,  71  Or. 
540,  143  Pac.  621;  Pac.  Title  &  Trust  Co.  v. 
Sargent,  73  Or.  485,  144  Pac.  452.  From 
these  authorities  the  principle  Is  deduced 
that  any  dasslflcatlon  made  by  the  legal  au- 
thorities of  a  municipality  Is  subject  to  re- 
view by  the  Judiciary,  and,  further,  that 
the  regulation  attempted  must  have  some 
substantial  relation  to  the  basis  of  the  classl- 
ficatlcm.  Adverting  to  the  terms  of  the  ordi- 
nance, we  remember  that  the '  ground  of 
selection  la  running  a  motor  vehicle  over  a 
particular  route  or  to  a  particular  point  oi 
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between  parttcalar  points  and  that  slghb- 
seeing  cars,  hotel  busses,  and  taxlcabs  are 
excluded  from  the  definition  of  motor  bosses. 
Motor  busses  as  defined  In  the  ordinance  and 
the  Blgbt-seeing  car,  hotel  bus,  and  taxi- 
cab  are  all  self-propelled  by  gasoline  or 
electric  engines.  All  take  every  peraon  of- 
fering himself  as  a  passenger.  They  are 
all,  therefore,  common  carriers.  As  between 
the  motor  bus  and  the  hotel  bns  tbey  both 
run  to  a  particular  point;  the  former  to  the 
termlnuB  of  its  run,  and  the  latter  to  the 
hotel  to  which  it  is  attached,  and  to  no  other 
place.  They  are  Identical  under  the  terms 
of  the  definition  formulated  by  the  ordi' 
nance.  It  cannot  be  said  fairly  or  with  any 
good  reason  that  tbe  machinery  of  an  auto- 
m<ri)lle  running  only  on  a  certain  street  IB, 
for  that  reason,  more  liable  to  get  out  of 
order. than  like  machinery  of  a  like  nature, 
controlling  a  like  vehicle  operating  on  all 
streets  of  tbe  city  Indiscriminately.  A  motor 
car  running  on  a  single  street  is  no  more  like- 
ly to  Injure  pedestrians  on  that  account  than 
the  same  kind  of  carriage  running  where 
it  listetb.  It  has  been  argued  that  it  la  con- 
ducive to  good  morals  that  the  vehicles  under 
consideration  be  lighted  Inside,  as  required 
under  section  14.  Even  so;  but  unseemly 
conduct  is  quite  as  likely  to  occur  In  a  taxi- 
cab  subject  to  private  hire  as  In  a  Jitney 
carrying  all  who  apply  for  passage.  Under 
all  these  drcumstances,  It  Is  not  equal  pro- 
tection of  the  law  to  require  Inspection  or 
interior  lighting  of  tbe  Jitney  and  not  of  like 
vehicles  excepted  from  the  operation  of  the 
ordinance. 

Again,  bearing  In  mind  that  the  distinction 
upon  which  the  classification  la  based  Is  the 
operation  on  a  prescribed  route,  yet  for  all 
practical  purposes  even  this  differential  dls-' 
appears  in  the  exceptions  allowing  Jitneys  to 
turn  back  from  their  termini  during  certain 
hours,  to  deviate  from  tbelr  routes  by  con- 
sent of  passengers,  and  to  go  anywhet^  at 
will  to  call  for  and  deliver  passengers  at  ball- 
games  and  other  points  of  amusement.  In 
brief,  tbe  classlflcation  Is  not  only  unfair  and 
unreasonable,  but  In  effect  has  also  been 
-obliterated  by  the  exceptions,  so  that  the  <»ily 
substantial  characteristic  distlnguisblng  the 
automobile  called  "motor  bus"  and  the  auto- 
mobiles excepted  from  the  operation  of  the 
ordinance  is  the  extra  license  fee  required 
from  tbe  former. 

The  decree  of  the  circuit  court  should  be 
affirmed. 


(78  Or.  U4) 


WEBB  V.  ISENSEB. 


(Supreme  Court  of  Oregon.   Jan.  4,  1916.) 

1.  Peauds,  Statutb  or  «=>108— Wbitimo  ob 
Meuobandum — Consideration — '  'Contract. 
Mot  to  bb  Pebforubd  Within  a  Ybab." 
Under  L..0.  L.  |  808.  declaring  an  agree- 
ment which  by  its  terms,  is  not  to  be  perform- 
ed within  one  year  from  tbe  making  therettf.  or 


an  agreement  to  lease  for  longer  than  one  year, 
void,  unless  It,  or  some  memorandum  diereof  ex- 
pressing the  consideration  Is  in  wrltinc,  sub- 
scribed by  tbe  party  to  be  charged,  or  oy  bii 
agent,  an  agreement  made  January  31,  191!^ 
between  tbe  lessor  in  a  lease  terminating  Feb- 
ruaiy  15,  1913,  and  third  parties  that  if  audi 
parties  were  in  possession  of  tbe  premises  at  tbe 
expiration  of  the  term,  they  might  renew  tb« 
lease  for  five  years,  was  void  as  a  contract  not 
to  be  performed  within  a  year,  and  not  express- 
ing any  consideration. 

[Ed.  Not&— For  other  cases,  see  E^nds,  Stat 
ute  of,  Cent.  Dig.  U  214-221;  Dec  Dig. 
108.] 

2.  Landlobu  AHn  TsnAirr  «=»83— Rerswal 
OF  Lease— Unilateral  Contbaot. 

A  writing  executed  by  a  lessor  and  third 
parties  agreeing  that  if  snch  third  parties  were 
in  possession  of  tbe  leased  premises  at  the  ex- 
piration of  a  lease,  tbey  might  renew  for  a 
term,  and  that  if  they  could  not  agree  on  the 
rental,  they  should  submit  It  to  arbitration,  not 
profening  to  bind  tbe  tliird  partlea  to  any  coie- 
nants,  etc.,  wai  a  unitaterBl  contract 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  SS  263,  284,  266,  207,  2(19, 
278,  295;  Dec  Dig.  ^»83.] 

8.  Landlobd  Alto  Tenant  ^^Sft— Pbovtsioit 
FOB  Renewal— CoNSiDBBATiON. 

In  such  case,  the  covenant  in  the  originil 
lease  to  pay  tbe  rent  therein  reserved  did  not 
constitute  a  sufficient  consideration  to  support 
the  agreement,  sioce  the  parties,  other  than  the 
lessor,  were  strangers  to  the  lease;  and  sioce, 
even  if  they  were  holders  of  the  lease  and  sab- 
Ject  to  its  covenants,  tbey  would  be  already 
bound  to  pay  the  rent  and  their  stipalation  to 
pay  could  not  be  a  consideration  for  the  agree- 
ment 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
TenM^CentJJ^S^^  264,  266,  267,  268, 

4.  Lanulobd  and  Tenant  4»85— AoBKBianT 

FOB  Renewal— CoNBTBUcnoN, 

In  such  case  where  such  third  parties  were 
not  In  possession  at  tbe  expiration  of  the  lease, 
but  tbe  premises  were  in  possession  of  plain- 
tiff, their  assignee,  no  right  of  renewal  accined 
to  plaintiff  under  tbe  agreement 

[Ed.  Note.— For  other  eases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  277 ;  Dec.  Dig.  «ft=»85.I 

6.  Action  «=>68— GoHSOLXDATiON--CouBii'a 

OWN  Motion. 

Under  L.  O.  L.  I  526,  providing  that  wb»> 
ever  two  or  more  actions  are  pending  together 
between  the  same  parties  and  in  the  same  court 
upon  causes  which  might  tiave  been  joined,  tbe 
court  may,  on  motion  of  the  defendant,  order 
them  consolidated,  such  consolidation  cannot  bs 
made  hy  tbe  court  of  its  own  motion. 

[Ed.  Note.— For  other  cases,  see  Actkm,  Cent 
Dig.  il  676-689;  Dec.  Dig. 

6.  Action  ^=»57— Oonbolxdatioh  — Naito 

or  Action. 

Under  such  atntnte,  plaintiff's  suit  to  en- 
force the  renewal  of  a  lease  could  not  he  consol- 
idated with  a  chose  In  action  existing  in  fsTor 
of  the  defendant  for  a  recovery  of  unpaid  roit 
or  for  the  recovery  of  the  posaesnon  of  the 

E remises,  since  plamtiff  could  not  have  jtdnsl 
er  suit  with  such  cboses  in  action. 
[Ed.  Note.— For  other  eases,  see  Action,  Got 
Dig.  U  632-^;  Dec.  Dig.  «s>67.] 

7.  Action  «s»57— Consolidation— Vehc«. 

Under  the  express  provision  of  such  statute; 
the  order  of  the  court  consolidating  an  actios 
pending  before  another  court  was  erroneons. 

[Ed.  Note.— For  other  cases,  see  Actitm,  Cent 
Dig.  H  682-675;  Dec.  Dig-  «=>57.3 
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Department  No.  2.  Appeal  from  CUrcuit 
Court,  Multnomah  Goimty;  Heiu7  B.  Mc- 
Glim,  Judge. 

Suit  by  LUUe  T.  Webb  against  WUllam  Is- 
ecsee,  consolidated  with  two  actions  at  law 
by  defendant  Zsensee  against  plalntltt.  Judg- 
ment for  plalDtifT  in  her  suit  and  against  de- 
fendant In  his  actions  at  law,  and  he  appeals. 
Reversed,  plaintiff's  suit  dismissed,  and  de- 
fendant's actions  at  law  restored  to  the  Bit- 
nation  In  which  they  stood  at  the  time  the 
cirderB  of  cimsolldatlott  were  madew 

On  October  27,  1909,  WUllam  Iseusee  as 
owner  thereof  leased  to  C  H.  Tboren  and 
I^nma  A.  Thoren  an  apartment  house,  then 
under  construction,  for  a  term  of  three  years, 
to  commoice  at  the  completloo  of  the  build- 
ing, with  the  privily  of  an  eztendtm  of  one 
additional  year.  The  structore  appears  to 
hare  been  finished  and  the  occupation  began 
February  15,  19ia  The  rent  reaerred  was 
9400  per  month  for  the  first  year  and  $430 
per  month  for  the  remainder  of  the  term  pay- 
able in  adTance. 

On  January  81,  191%  Isensee.  Walter 
W^I^  and  Brelyn  A.  Webb,  who  tov  conrenl- 
fflce  are  designated  as  "the  Webbs"  executed 
a  writing  In  these  terms: 

*Tortland.  Oregon,  Jantiary  Slit,  1912. 

*?t  is  hereby  agreed  by  and  between  the  par- 
ties hereto  that  if  Walter  L.  Webb  and  Eretjn 
A.  Webb  are  in  possession  of  the  premises  de- 
scribed in  the  hereto  attached  lease,  at  the  ex- 
piration of  the  same,  then,  and  in  that  event 
they  are  to  bare  a  renewal  of  the  same  for  a 
term  of  five  vears;  and  if  the  parties  hereto 
cannot  mutually  agree  upon  the  monthly  rental 
thereto,  they  shall  subnut  tbe  same  to  arbitra- 
tioD,  the  terms  of  such  arbitration  to  be  bind- 
ing on  all  parties  hereto;  eadi  party  to  choose 
one  arbitrator  and  they  to  choose  the  third, 

"[Sigiud]  Wm.  Isensee. 

"Walter  L.  Webb, 
"Evelyn  A.  Webb." 

The  Instrument  was  also  signed  by  two 
eabscriblng  witnesses.  On  the  following  day 
there  was  Indorsed  upon  the  original  lease 
0ie  following: 

"For  value  received  we  herefer  transfer,  sell 
and  assign  the  within  lease  to  Walter  Ij.  w^bb 
and  Bvdyn  A  Webb,  February  1.  1912.  [Sign- 
ed] C  H.  Tboren.  Emma  A.  Thoren." 

It  appears  that  Isensee  consented  to  the  as- 
signment of  the  lease  by  the  Thorens  to  the 
Webbs.  On  July  20,  1912,  the  Thorens  con- 
sen  ted  to  the  transfer  of  the  lease  from  the 
Webbs  to  the  plaintiff,  LUUe  T.  Webb,  and 
on  the  next  day  but  one  In  the  same  month 
the  defendant  herein  also  agreed  to  the  same. 
The  plaintiff  alleges'  that,  in  pursuance  of  the 
assignment  of  the  lease  to  her,  she  entered 
Into  possession  of  the  premises,  paid  the 
monthly  rental  reserved  to  the  end  of  the 
term  on  February  IS,  1914,  and  Is  stiU  in 
possession  thereof.  Her  complaint  then  con- 
tains these  averments: 

'That  at  and  before  the  expiration  of  said 
lease  plaintitr  sought  the  defendant  and  en- 
deavored to  induce  bim  to  execute  a  new  lease 
to  her  according  to  the  said  agreement  at  some 
monthly  rental,  to  be  mutually  agreed  upon  b^ 
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tween  them,  or  to  be  so  fixed  by  arbltratloB,  bnl 
defendant  failed,  neglected,  and  refused,  and 
stUl  fails,  neglects,  and  refuses  to  execute  any 
lease  to  said  premises  to  the  plaintiff,  and  avoids 
any  conference  with  her  ano  refuses  to  discuss 
the  matter  with  her,  and  refuses  to  arbitrate  the 
rental,  or  to  conform  to  any  of  the  provisions 
of  the  said  lease,  or  to  give  the  plaintiff  any 
rights  thereunder,  plaintiff  having  conformed  to 
all  the  provisions  of  «Bid  lease.  That  plaintiff  is 
now,  and  always  has  been  ready  and  willing  to 
negotiate  with  defendant  and  to  enter  Into  a 
lease  with  defendant  according  to  his  said  agree- 
ment, for  the  said  premises,  and  is  able,  ready, 
and  willing,  to  pay  to  defendant  a  fair  and  rea- 
sonable monthly  rental  for  said  premises  if  the 
defendant  will  execute  a  nev^  lease  according  to 
the  terms  of  said  agreement.  And  plaintiff  fur- 
ther alleges  that  If  sach  monthly  rental  cannot 
be  so  mutually  agreed  upon,  then  and  in  that 
event  plaintiff  is  ready  and  willing  to  submit 
the  matter  of  said  rental  to  arbitration  accord- 
ing to  the  couditioos  of  said  agreement,  and  to 
abide  by  the  decision  of  said  at^itrators." 

Her  imtyer  la  for  a  decree  requiring  the 
defendant  to  main  and  execute  to  the  plain* 
tiff  a  lease  vi  the  premises  according  to  ttia 
tsnoB  and  conditions  of  the  original  lease  and 
agreonent,  and  for  farther  rdief.  A  imraal 
demurrer  to  the  comi^lnt  was  oremded. 
The  answer  denied  the  statements  of  the  lat- 
ter pleading  last  above  quoted;  recites  the 
instrument  dated  January  31,  1912,  signed  by 
Isensee  and  the  W^bs,  and  says  that  the  lat- 
ter vacated  tlie  premises  during  the  montli  of 
July,  1012,  and  were  not  In  the  occupancy  or 
control  thereof  at  the  expiration  of  the  lease, 
and  that  the  plaintiff  retains  the  possession 
of  the  building  refusing  to  pay  rent  or  to  va- 
cate the  property.  A  further  answer  con- 
tends that  the  instrument  executed  by  Isen- 
see and  the  Webbs  ts  unilateral  and  void  be- 
cause it  is  without  coDdideratlon,  and  does 
not  comply  with  the  statute  of  frauds  In  spec- 
ified particulars.  The  new  matter  of  the  an- 
swer was  materially  traversed  by  the  reply. 

After  the  c<mimencement  of  this  suit  Isen- 
see began  an  action  in  the  same  court  against 
LUUe  T.  Webb  to  recover  $450  as  rent  of  the 
premises  for  the  month  beginning  February 
IS,  1914,  in  which  the  plaintiff  here  answered 
denying  that  the  rental  was  as  claimed  by 
Isensee,  and  setting  up  as  a  further  defense 
the  facts  alleged  In  her  complaint  in  this 
suit  The  court  consoUdated  the  action  with 
the  suit  After  the  institution  of  the  Utiga- 
tlon  to  recover  rent  the  defendant  here 
CfHumenced  in  the  district  court  of  Multno- 
mah county  for  the  Portland  district  sn  ac- 
tion against  the  plaintiff  here  in  forcible  en- 
try and  detainer  to  recover  the  possession 
of  the  premises.  After  that  cause  was  at  is- 
sue In  tlint  court,  the  circuit  court  of  Its  own 
motion  ordered  that  the  same  be  discontin- 
ued, that  no  further  proceedings  be  had  there* 
in,  and  that  the  matter  be  consoUdated  and 
tried  with  the  suit  in  equity  pending  in  the 
circuit  conrt,  thus  combining  the  one  suit 
of  plaintiff  with  the  two  actions  of  Isensee. 

On  August  14th,  the  court  passed  a  decree 
substantially  according  to  the  prayer  of  the 
complaint  In  the  suit  fixing  the  rent  at  V32S 
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per  month.  On  October  lat  a  further  order 
was  entered  In  the  ctrcnlt  court  den^^lng  the 
motion  of  Ismsee  to  lie  heard  and  to  Intro- 
dace  evidence  In  the  forcible  entry  and  de- 
tainer action,  and  deeding  that  defendant 
In  that  action  go  tbeace  without  day,  and 
that  Isensee  was  not  entitled  to  the  restitu- 
tion of  Uie  property.  Later.  <m  October  6, 
1014,  that  court  further  ordered  that  Isen- 
see  tube  nothing  in  his  action  for  rent  He 
has  appealed,  and  assigns  as  error  almost 
everythiUE  that  the  court  did  in  aU  the  liU- 
gatlon. 

A.  T.  Lewis,  of  Portland  (Lewis  4  Lewis 
and  C.  M.  Idleman,  all  of  Portland,  on  the 
brief),  for  appellant.  Q.  G.  Schmitt,  of  Port- 
land (Schmitt  &  Schmitt,  of  Portland^  on 
ttie  brief),  for  reapcmdent 

BUBNETT,  J.  (after  stating  the  facts  as 
above).  [1 ,  2]  l%e  contention  centers  around 
the  proper  legal  construction  to  be  given  to 
the  writing  of  January  81.  191%  irfgned  by 
Isensee  and  the  Webbs.  It  must  be  remem- 
bered that  this  document,  although  it  appears 
to  be  attached  to  the  original  lease  to  the 
Thorens,  was  dated  prior  to  the  assignment 
of  the  latter  by  them  to  the  Webbs.  The 
plaintiff  claims  that  the  paper  of  January  31, 
1012,  constitutes  one  of  the  conditions  of  the 
original  lease  of  which  she  Is  assignee,  en- 
titled to  enforce  the  same  as  thus  amended 
and  so  obtain  a  new  lease.  At  the  time  of 
the  execution  of  the  Instrument  by  Isensee 
and  the  Webbs  the  latter  were  strangers  to 
the  lease,  and  hence  any  agreement  they 
might  make  would  necessarily  depend  upon  a 
separate  consideration  of  Its  own.  The  term 
did  not  expire  until  February  15.  1914.  The 
convention  between  the  Webbs  and  Isensee, 
therefore,  was  not  to  be  performed  In  any 
event  within  the  year  next  ensuing.  Our 
statute  of  frauds,  as  embodied  in  section -80S. 
I*  O.  Lk.  declares  thus: 

"Ib  the  following  cases  the  agreement  is  void 
unless  the  same  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in 
writing  and  eubscribed  by  the  party  to  be  charg- 
ed, or  by  his  lawfully  authorized  agent;  evi- 
dence, tiierefore,  of  the  agreement  shall  not  be 
received  other  than  the  writing,  or  secondary 
evidence  of  its  contents.  In  the  cases  prescribed 
by  law:  1.  An  agreement  that  by  its  terms  is 
not  to  be  performed  within  a  year  from  the  mak- 
ing thereof.  *  *  *  6.  An  agreement  for  tbe 
leasing,  for  a  longer  period  than  one  year,  or 
for  the  sale  of  real  pK^rty,  or  of  any  inter- 
est therein." 

No  financial  or  other  conslden^tlon  is  ex- 
pressed in  the  inatrummt  in  guestlcm.  ^ere 
are  no  covenants  on  behalf  of  tbe  Webbs  to 
take  a  lease  of  the  property,  or  to  do  or  suf- 
fer anything  whatever  to  correspond  with 
the  extension  offered  by  Isensee.  At  the 
best  Oie  Instrument  Is  unilateral.  It  does 
not  pntfess  to  bind  the  Webbs.  Under  the 
statute  and  within  the  reasoning  <tf  Gorbitt 
V.  Salem  Oaali^t  Co.,  6  Or.  405, 26  Am.  Bep. 
641,  note,  the  instrument  is  void  and  of  no 
force  OB  a  contract  because  it  is  not  to  tw 


performed  within  a  year,  and  does  not  ex- 
press any  consideration. 

[I]  It  is  urged  that  tlie  covenant  In  the 
orlginai  lease  to  pay  the  rent  therein  reserved 
constituted  a  sufficient  consideration  to  SQp- 
p<»t  this  latter  instrument  This  is  unsonnd 
for  at  l«ist  two  reasons.  As  pointed  out,  tbe 
Webbs  were  strangers  to  the  lease  when  they 
signed  the  document  of  January  31st  Ftir* 
ther,  even  if  they  bad  then  been  tbe  holders 
of  the  lease  and  subject  to  its  covenants  they 
already  would  have  been  bound  to  pay  tbe 
rent,  and  this  stipulation  would  not  be  a 
consideration  for  any  new  agreement  It  Is 
very  true  that  If  an  aptloa  to  extend  13a 
term  for  five  years  bad  been  Inewporated  in 
tbe  original  lease  the  covomnt  to  pay  rent 
would  have  been  a  Isvpporting  ccmsldwatiui, 
and  this  Is  tbe  precept  laid  down  in  waxSx 
cases  as  House  v.  Jackson,  24  Or.  88, 82  Pac. 
1027;  MitcheU  v.  Taylor,  27  Or.  877,  41  Paa 
119;  Oamo  v.  Grayson,  30  Or.  Ill,  46  Paa 
426;  Olympla  Bottling  Wcvfcs  v.  Olyn^da 
Brewing  Co.,  66  Or.  87,  107  Pac.  969;  EOnga- 
ley  V.  Kressly,  60  Or.  167,  Ul  Pac.  385^  US 
Pac.  678,  Ann.  Gas.  19131^  746— all  dted  by 
the  plalntUF  here.  These  precedents,  bow- 
ever,  are  not  applicable  to  Hie  present  Junc- 
ture, because  the  two  doeumoita  axe  separate 
transactlims  not  bebween  tbe  same  parties, 
and  tbe  Webbs,  when  th^  ^gned  the  later 
one,  were  strangers  to  tbe  consideration  enp- 
porting  the  first  one. 

The  principle  is  that  when  a  consideration 
moving  from  one  party  Is  recited  in  an  in- 
strument as  supporting  covenants  to  be  per- 
formed by  the  other  party  it  has  spent  its 
actuating  force  and  cannot  be  relied  npmi 
to  support  subsequent  independent  agree 
ments  even  among  the  parties  to  the  original 
contract  The  doctrine  is  thus  declared 
In  9  Oyc.  349: 

"The  premise  of  a  person  to  carry  out  a  sub- 
sisting contract  with  the  promisee  or  the  per- 
formance of  such  contractual  duty  Is  clearly  no 
consideration,  as  he  is  doing  no  more  than  be 
was  already  obliged  to  do,  and  hence  baa  sns* 
tained  no  detriment  nor  has  the  other  p^rty  to 
the  contract  obtained  any  benefit" 

[4]  Uoreover,  oa  tbe  liypotbesls  that  tbia 
was  in  its  origin  a  binding  agreement,  yet,  aa 
a  condition  iqion  which  the  lease  would  be 
extended.  It  was  specified  that  the  W^bs 
should  be  In  possession  of  tbe  premises  at  ttie 
expiration  of  the  original  term.  Wben  tbe 
time  came,  however,  tbe  condlti<m  was  not 
fulfilled.  They  were  not  in  possession.  On 
the  contrary,  tbe  proper^  was  occupied  by 
another  party,  the  plalntlfr  b«e.  Vor  all 
these  reasons  no  right  or  privily  accrued 
to  tbe  plaintiff  In  this  suit  by  virtue  of  tbe 
writing  of  January  31,  1912,  executed  by 
Isensee  and  the  Webbs.  It  Is  not  aeoearaTy 
to  cmisider  whether  tbe  defendant  bad  a 
right  to  choose  his  tenant  or  to  debesnataa 
whether  this  ms  a  pers<mal  covenant  or  one 
runnii^  with  the  land.  As  a  nutter  of  law, 
the  plaintiff  is  dearly  witboat  rl^t  to  a 
renewal  of  tbe  leaser 
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[I]  It  remains  011I7  to  consider  the  status 
of  the  actions  at  law  already  mentioned.  It 
Is  said  In  section  526,  U  O.  L.: 

"Wbeaever  two  or  more  actioDB  or  suits  are 
pending;  at  one  time,  between  the  same  parties 
and  in  the  same  court,  upon  causes  which  might 
have  been  joined,  the  conrt  may,  upon  the  mo- 
tion of  the  defendant,  order  the  same  to  be  con- 
■oUdated.*' 

As  by  the  terms  of  the  statnte,  such  proce- 
dure must  be  taken  "upon  the  motion  of  the 
defendant"  it  cannot  be  invoked  by  the  court 
of  Its  own  motion. 

[S]  Again,  only  causes  which  might  have 
been  Joined  are  to  be  consolidated.  It  is 
impossible  that  the  plaintiff  could  have  Join- 
ed her  cause  of  suit  for  a  renewal  of  lease 
with  a  chose  in  action  existing  in  favor  of 
the  defendant  for  a  recovery  of  unpaid  rent 
or  for  the  recovery  <^  the  possession  of  the 
premises. 

[7]  B^wdally  Is  the  order  of  the  court  er- 
roneous as  to  the  action  pending  before 
another  tribunal. 

The  result  is  that  the  decree  and  orders  of 
the  circuit  court  are  reversed,  the.pIaintlfF's 
suit  dismissed,  and  the  actions  at  law  restor- 
ed to  the  Bitnaticm  in  \rtiich  they  stood  at 
the  time  the  orders  for  consolidation  were 
made. 

HOORB,  C  X.  and  HARBIS  and  BEAN, 
JJ.,  concur.  BAKIN,  J.,  did  not  ait. 


(78  or.  483} 

B.  O.  SGHUOKINa  &  CO.  TOUNO. 
(Supreme  Oonrt  of  Orison.  Dec;  28, 1916.) 

1.  SalU  ^=»71  —  ConTBAOT-<!ONOTBUCTION— 

In  a  contract  stating  that  one  contracting 
party  had  sold  to  the  other  "25,000  #  1913 
of  hops  at  14  cents  per  pound,**  the  character 
J^,  which  ordinarily  signines  "number"  signified 
"pounds";  such  character  being  the  accepted 
and  businesslike  substitute  for  '^pounds'*  when 
written  as  In  this  contract  and  following  a  nu- 
meral. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  189-196;  Dec  Dig.  «^71.] 

2.  Sales  «=:>40d— Breach  or  CoNTBAcr— Db- 

RNSE— OfVEB  to  PeBFORU. 

Under  a  contract  of  sale  by  which  the  seller 
was  to  deliver  the  hops  at  some  point  to  be  se- 
lected by  him,  on  cars  in  Oregon,  but  before 
completion  of  delivery  plaintiff  must  inspect 
and  receive  them,  where  plaintiff  in  writing  de- 
manded that  he  be  permitted  to  inspect  and  re- 
ceive the  bops,  and  gave  notice  that  on  such  in- 
spection he  would  pay  the  price,  and  defendant 
stated  that  he  was  not  going  to  deliver,  plain- 
tiff's failure  to  make  any  further  offer  to  per- 
form could  not  prevent  him  from  recovering 
for  breach  of  contract. 

[Ed.  Note.— For  other  cases,  see  Snles,  Cent 
Dig.  SS  1156-1158;  Dec  Dig.  e=»40a] 

S.  CONTBAOTB  «=»279— BbKACH  —  DEFENSE — 

Terdbb  or  PEErouuiTCB— Abiutt  to  Peb- 

tOBU. 

A  declaration,  made  by  one  contracting  par- 
ty prior  to  the  time  fixed  for  performance,  that 
he  will  not  comply  with  the  contract,  if  not 
withdrawn,  dispenses  with  the  necessity  of  any 


offer  to  perform  by,  the  other  before  suing  for 
breach  of  contract. 

CEd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1233-1248;  Dec  Dig.  «=3279.] 

4.  Sales  «=>420  —  Bbeaoh  or  Contbaot— 

AbILITT  or  BUTSB  —  SUFFTCIENOT  OF  EVI- 
DENCE. 

Evidence  In  a  buyer's  action  for  breach  of  a 
contract  to  sell  and  deliver  hops  held  to  author- 
ize submitting  to  the  jury  whether  he  would 
have  been  able  to  have  pam  the  agreed  price  if 
his  offer  to  inspect  ana  receive  the  hops  had 
been  accepted. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  1 1202;  Dec  Dig.  4=3420.] 

6.  PiX&DINQ  «a»876^ADHI88tON  IN  ANBWBB 

—Evidence. 

An  admission  in  defendant's  answer  that 
the  allegations  of  the  complaint  that  plaintiff 
had  ewnpiled  with  Laws  1913,  p.  272,  )  5,  re- 
lating to  firm  names,  were  true,  relieved  plain- 
tiff from  the  necessity  of  proving  such  allega- 
tions. 

[Ed,  Note. — For  othar  cases,  see  Pleading, 
Cent  Dig.  H  1225-1227;  Dec  Dig.  «=»376.] 

6^  Sales  4=»413— Bbbach  of  Contbaot— Va- 

KfANCE. 

Where  the  complaint  in  a  seller's  action 
for  breach  of  a  contract  to  sell  and  deliver 
hops,  alleged  in  the  first  paragraph  that  plaintiff 
was  doing  business  in  the  name  of  a  firm,  and 
in  the  second  para^aph  that  the  contract  was 
entered  into  with  the  firm,  and  the  contract  in- 
troduced in  evidence  indicated  that  the  firm  was 
the  buyer,  there  was  no  material  variance,  with- 
in I*  O.  L.  S  97,  providing  when  a  variance  be- 
twren  pleading  and  proof  shall  be  deemed  ma- 
teriaL 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Diie.  11  1166-1169;  Dec  Dig.  4s>413.] 

7.  Appeal  and  Ebbob  «=9l060  —  Habulbss 
Errob— Admission  of  Evidence. 

In  an  action  for  breach  of  a  contract  to  sell 
and  deUver  "25,000  #  1918  of  hops  at  14  cents 
per  pound,**  the  admission  of  Immaterial  testi- 
mony as  to  the  custom  of  hop  bnyers  in  the  use 
of  the  character,  #,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S8  1068^  1068.  4153-4157, 
4166;  Dec  Dig.  «»1050.] 

8.  Evidence  4=»S73  —  DoctmsNTABT  Evi- 
dence—Pbeliminabt  PBOOF— SUFTICIENOT. 

Testimony  of  plaintiff,  in  an  action  for 
breach  of  a  contract  to  sell  and  deliver  hops, 
held  to  show  that  alterations  and  erasures  ap- 
pearlDg  in  a  contract  were  made  either  l)efore 
it  was  executed  or  by  consent  of  the  parties,  and 
to  Justify  the  admission  of  the  document  In  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8S  l.-iSl-lSSB.  1690. 1592, 1598, 1610, 
1611;   Dec.  Dig.  ^373.] 

0.  Evidence  4=>373  —  Documentary  Evi- 
dence—Pbeliminabt  Pboof^uffioibnot. 
That  plaliftiff  on  rebuttal  corrected  hfs 

testimony  as  to  the  time  when  alterations  and 

erasures  appearing  in  the  contract  introduced  in 

evidence  were  made  did  not  make  the  admission 

of  the  contract  erroneous. 
[Ed.  Note.— For  other  cases,  see  Evidence, 

Cent.  Dig.  SS  1581-1586. 1590,  1592,  1693,  1610, 

1611;   Dec.  Dig.  ^373.] 

Department  1.  Appeal  from  Circuit  Court, 
Marlon  County;  Percy  R.  Kelly,  Judge. 

Action  by  B.  O.  Schucklng  &  Co.  against 
E.  M.  Young.  From  a  judgment  for  plaln- 
tlfl,  defendant  appeals.  AfQrmed. 
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Tbla  was  an  action  for  damages  for  breach 
of  a  contract  to  sell  and  deliver  hops.  The 
material  portions  of  the  complaint  are  as  fol- 
lows: 

"I.  That  B.  O.  Schncking  is  now,  and  was  at 
all  the  times  hereinafter  mentioned  doing  busi- 
ness under  the  name  and  style  of  B.  O.  Schuch- 
Ing  ft  Co.,  and  prior  hereto  has  filed  a  certificate 
in  the  office  of  the  county  clerk  of  Marion 
county,  Or.,  setting  forth  the  name  and  style  un- 
der whjch  said  buBioess  was  to  be  conducted  and 
the  true  name  of  the  party  conducting  the  same, 
together  with  his  post  office  address,  which  cer- 
tidcate  was  duly  executed  and  acknowledged 
by  the  plaintiff  before  an  officer  authorized  to 
take  acknowledgments  of  deeds. 

"II.  That  on  the  16th  day  of  December,  1912, 
the  plaintiff  and  the  defendant  entered  into  a 
contract  whereby  the  said  defendant  promised 
and  agreed  to  sell  and  deliver  to  said  plaintiff 
25,000  pounds  of  1913  hops  at  and  for  the 
agreed  price  of  14  c^ts  per  pound,  to  be  de- 
livered f.  o.  b.  cars  Oregon,  subject  to  inspec- 
tion and  acceptance,  bales  to  be  in  good  mer- 
chantable order,  weighing  from  186  to  205 

Eoiinds  each,  purchase  made  severable  as  to 
ales,  and  B.  O.  Schuckiag  &  Co.  to  inspect  and 
receive  hops  from  October  1  to  November  15, 
1913. 

"III.  Thbt  the  reasonable  market  value  of 
said  bops  from  the  1st  day  of  October,  to  and  in* 
eluding  the  15th  day  of  November,  1918,  was 
23  cents  per  pound. 

"IV.  That  plsintiff  was  continooasly  from 
the  80th  day  of  September,  1913.  until  Novem- 
ber 16,  1913.  inclusive,  ready,  able,  and  willing 
to  receive  said  hops  at  any  time  ana  place  with- 
in the  state  of  Oregon  which  the  defendant 
might  designate,  and  apon  sudi  recdpt  to  pay 
the  defendant  the  full  amount  of  the  purchase 
'price  therefor  In  accordance  with  said  contract. 

'*V.  Thar  on  the  4th  day  of  November,  1913, 
the  plaintiff  requested  the  defendant  to  designate 
the  time  and  place  he  would  be  ready  to  deliver 
to- him  the  25,000  pounds  of  bops  mentioned  in 
ssid  contract,  which  the  defendant  failed  and 
refused  to  do,  or  to  Indicate  the  time  or  place  he 
would  deliver  to  plaintiff  the  hops  in  accordance 
with  said  agreement,  and  failed  and  refused  to 
permit  the  plaintiff  to  inspect,  receive,  accept,  or 

Eay  for  Bsid  hops.  On  the  13th  day  of  Novcm- 
F>r,  1913,  the  plaintiff  went  to  the  residence  and 
place  of  business  of  the  defendant  in  Polk  coun- 
ty, Or..  betwe«i  the  hours  of  10  a.  m.  and  4  p. 
m.,  for  the  purpose  of  inspecting,  receiving,  snd 

Eaying  the  defendant  the  purchase  price  of  said 
ops  in  accordance  with  the  terms  of  said  con- 
tract, and  was  at  said  time  ready,  able,  and  will- 
ing to  receive,  inspect,  and  pay  for  the  ssme  in 
accordance  with  ssid  agreement,  at  which  time 
the  defendant  failed  to  communicate  with  plain- 
tiff or  make  his  presence  at  said  place  known 
to  the  plaintiff,  and  failed  and  neglected  to  per- 
mit the  plaintiff  to  Inspect,  receive,  or  pay  for 
said  hops  in  accordance  with  agreement  That 
thereafter  on  said  13th  day  of  November,  1913, 
the  said  plaintiff  served  upon  the  defendant  a 
writing,  demanding  that  defendant  permit  plain- 
tiff OD  the  15th  of  November  '1913,  or  at  any 
time,  to  inspect  and  recdve  the  bops  mentioned 
and  described  in  said  contract,  said  inspection 
snd  receiving  to  be  at  any  convenient  place 
within  the  state  ef  Oregon  which  defendant 
night  designate,  and  that  the  defendant  notify 
the  plaintiff  of  the  time  and  place  where  said 
Inspection  could  be  had  and  hops  received. 
Plaintiff  further  notified  defendant  at  said  time 
that  on  said  date,  or  upon  the  inspection  and  re- 
ceipt of  ssid  hops,  be  would  pay  the  defendant 
the  full  amount  of  the  purchase  price  therefor, 
amounting  to  $3,500.  That  defendant  refused 
and  neglected  to  comply  with  the  terms  of  said 
notice  or  to  make  any  objection  to  its  ooDtents, 
and  failed  and  refused  to  notify  the  plaintiff  of 
any  time  and  place  when  said  inspection  could 
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be  had  and  hops  received,  and  tailed  and  refnsed 
to  permit  defendant  to  inspect,  receive,  or  piy 
for  said  hops  in  accordance  with  said  contract, 
on  the  15th  day  of  November,  1913,  or  at  any 
time  or  place  at  which  the  plaintiff  was  ready, 
sble,  and  willing  to  receive,  inspect,  and  pty 
for  said  hops  according  to  the  terms  of  said  eoa- 
tracL 

"VI.  Thst  the  defendant  has  failed,  neglected, 
and  refused  to  perform  any  of  the  conditions  or 
terras  of  said  contract,,  or  to  deliver  to  ]riaintiff 
said  25,000  pounds  of  hops,  or  any  hops,  as  la 
said  contract  provided. 

"VII.  That  t>y  reason  of  the  failnre  of  the  de- 
fendant to  perform  such  agreement  upon  his 
part,  as  aforesaid,  the  plaintiff  is  damaged  in  the 
sum  ot  92,260l  which  sum  has  not  been  paid, 
nor  any  jwrt  oiereof." 

The  defendant  answered,  admitting  alj  of 
paragraph  I  of  the  complaint,  and  Interposed 
a  general  dodal  to  tiie  r^nalnder.  Upon  tbe 
trial  the  plaintiff  offered  in  evidence  the  fol- 
lowing paper: 

"Salem,  Oreg.,  Dec  10th,  1912.  In  consid- 
eration of  one  d(^ar,  the  receipt  whereof  ii 
hereby  acknowledged,  I  have  this  day  sold  to  B. 
O.  Sohucking  &  Co.  25000  Jt  pwne  1913  -Mwof 
aiy  10  ■  I  gwwth  «t  hops  lOn  sample  suharitts* 
at  14  cents  per  pound  (tare  5  lbs.),  delivered 
f.  o.  b.  cars  Oregon,  subject  to  iospectioa  and 
acceptance.  Bales  to  be  in  good  merchantabls 
order,  weighing  from  185  to  205  lbs.  eacL 
Purchase  made  severable  as  to  bales  and  B.  0. 
Schucking  &  Co,  to  inspect  and  receive  hops, 
October  1st  to  November  ISth,  1913.  E.  M. 
loung.   B.  O.  Schucking." 

Plaintiff  testified  that  the  symbol,  #,  was 
a  symbol  designating  pounds  when  placed 
after  figures,  and  was  so  understood  at  tbe 
time  the  contract  was  made.  Among  others, 
tbe  following  questions  were  asked  and  an- 
swered over  defendant's  objection: 

"You  are  familiar  with  the  use  of  that  symbol 
here  among  hop  growers,  sre  you?  A.  Amongst 
hop  ^wers?  Q.  Amongst  buyers.  A.  I  am 
familiar  with  the  usage  of  that  symbol  as  des- 
ignating 'pounds.'  Q.  Among  the  hop  buyersT 
A.  WeU,  I  don't  know  whether— they  all  nse 
them  at  times,  but  it  is  an  abbreviation  for 
pounds  and  symbol  used  therefor.** 

Defendant  called  expert  witnesses,  who 
testified  that  the  character,  #,  when  used  In 
commercial  transactions,  slgnlfled  nnmber. 
Some  of  them  testified,  however,  that  as 
used  in  the  contract  under  consideration  they 
would  Interpret  It  as  signifying  "ponnds"; 
others  that  they  would  not  be  able  to  say 
what  it  denoted.  The  defendant  admitted 
upon  cross-examination  it  was  the  Intent  of 
the  contract  that  It  shonld  call  for  the  deUv* 
ery  by  him  of  25,000  pounds  of  hopSL  Tbe 
plaintiff  testified,  In  substance,  that  upon  the 
Sth  day  of  November,  1913,  he  met  defendant 
in  Salem,  and  asked  him  when  he  was  go- 
ing to  deliver  tbe  hope  under  tbe  contract, 
and  that  the  defendant  relied: 

"I  am  not  going  to  deliv^.  You  dcmt  ttlnk 
that  contract  of  yours  is  any  good?" 

He  stated  that  on  November  13th  be  went 
to  defendant's  residence,  and.  not  finding  him 
at  home,  served  upon  him  by  leaving  with 
his  wife  a  notice  demanding  permission  to 
inspect  and  receive  the  hops  mentioned  in 
the  contract,  said  inspection  to  be  at  any 
c^mvenlent  place  within  tbe  state  ot  Oregon 
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wbldi  tbe  defendant  might  designate,  and 
upon  such  Inspection  and  delivery  plaintiff 
Jn  said  notice  offered  to  pay  defendant  the 
fall  amotmt  of  the  purchase  price,  namely, 
¥3,500.  To  this  demand  defendant  made  no 
response,  and  never  at  any  time  designated  a 
time  when  or  place  where  plaintiff  might  In- 
spect or  receive  the  hops,  nor  did  he  In  any 
way  evince  a  willingness  to  comply  with  his 
contract;  and  he  was  at  all  times  between 
the  1st  day  of  October  and  the  15th  day  of 
November,  1918,  able,  ready,  and  willing  to 
Inspect,  receive,  accept,  and  pay  for  the 
bops.  Part  of  his  testimony  on  thia  subject 
Iras  as  follows: 

"Q.  You  may  state  to  tiie  Jury  whether  you 
were  able,  ready,  and  willing  to  accept  and  re- 
ceive and  inspect  and  pay  for  these  bops  be- 
tween the  1st  day  of  October,  1913,  and  the  15tli 
day  of  November  of  the  same  year.  A.  Yea, 
sir.  Q.  Pardon  me.  A.  Yes,  sir.  Q.  Were  you 
on  the  15tb  of  November^  1913,  ready,  ablei  and 
willing  to  inspect,  receive,  and  p^  f<*  *aid 
hope?  A.  I  was.  •  •  • 

**Gro88-examiQetiott :  Q.  Did  you  have  that 
money?  A.  I  bad  it,  yes— arrangements  made 
for  i^  BO  as  to  take — I  was  ready,  wlIliDg,  and 
eble  to  pay  for  those  bops  at  any  time  between 
the  let  of  October  and  the  16th  of  November.  Q. 
Where  was  the  m<ai«r?  A.  Where  was  the 
moner?  I  presume  m  the  hank.  Q.  What 
bank?  A.  Why,  wherever  the  party  to  whom— 
with  whom  I  bad  made  arrangements  did  his 
banking.  Q.  What  I  am  getting  at  is  this, 
where  was  the  ccAn^  Now,  tell  me,  please. 
A.  Wen  the  coin— the  coin  was  to  come  from 
Mr.  T.  A.  Livesley.  Now,  where  be  had  that 
coin  I  do  not  know.  Q.  Did  yon  have  any  con- 
tract with  Mr.  Uvesley?  A.  No;  I  didn't 
Q.  There  was  no  binding  bargain  whatever,  as 
I  uuderstand,  between  I/Tvesley  and  you,  where- 
by Uveslev  was  absolately  bound  to  come  asd 
give  you  that  money?  A.  I  had  agreed  to  sell 
and  deliver  to  Mr.  Uvesley  some  and  be 

was  to  advance  me  whatever  money  i  needed  at 
any  time  during  the  Ist  of  October  and  the  16th 
of  November, 

"By  Mr.  Carson :  Jast  read  that  question. 
CTbe  reporter  thereupon  read  the  oneetion  to  the 
witness  as  directed  by  counsel.)  A.  There  was; 
I  had  en  agreement  with  Mr.  livesley.  Q. 
Where  is  that?  A.  It  was  a  verbal  agreement. 
Q.  Did  yon  turn  over  this  contract  to  him?  A. 
No,  sir.  Q,  Just  an  understanding  that  you 
would  get  the  money  from  him?   •   •  • 

"Redirect  examination:  Q.  You  state,  Mr. 
Scbucking,  whether  or  not  you  had  credit  with 
Ladd  k  Bush  at  that  time  to  the  extent  that  you 
could  raise  14  cents  s  pound  at  that  bank  on 
these  hops?  A.  Yes.  sir.  Q.  How  about  the 
market  generally?  Would  any  one  have  any 
trouble,  you  or  any  one  else,  raliring  14  cents  a 
pound  on  these  hc^  at  that  time?  A.  No,  sir. 
Q.  Or  at  any  time  between  the  1st  of  October 
and  16th  of  November?  A.  No,  sir." 

T.  A.  Livesley  testified.  In  substance,  that 
ScbncktDg  bad  aold  him  20.000  pounds  of 
hops;  that  he  had  not  contracted  to  furnish 
8<AnckIng  with  the  money  to  pay  for  the 
Young  bops,  but  that  he  was  ready  to  pay 
him  for  20,000  pounds  of  hops  when  he  was 
prepared  to  deliver  them;  that  he  under- 
stood that  Schucking  was  selling  to  him,  re- 
lying on  the  Young  contract  to  make  delivery 
of  the  20,000  pounds  contracted  to  witness. 
It  appeared  In  the  testimony  that  bops  dur- 
ing this  time  were  from  22  to  24  cents  a 
pound,  and  plaintiff  testified  that  it  would 


have  been  easy  to  raise  the  money  at  any 
bank  on  the  faith  of  his  contract  for  pur- 
chase of  14  cents  per  pound.  Other  matters 
controverted  upon  the  appeal  will  appear  in, 
the  opinion.  The  plaintiff  had  a  verdict  and 
Judgment,  and  defendant  appeals. 

John  A.  Carson,  of  Salem,  and  Oscar  Hay- 
ter,  of  Dallas  (Carson  &  Brown,  of  Salem,  on 
the  brief),  for  appellant.  John  H.  McNary 
and  Roy  F.  Shields,  both  of  Salem  (Ht^ary, 
Smith  &  Shields  of  Salem,  on  the  taiet),  for 
respondent. 

McBRtDE,  J.  (after  stating  the  facts  as 
above).  [1]  Plaintiff  and  defendant  agree 
that  the  contract,  so  far  as  the  liieroglyptiic, 
#  is  concerned,  is  in  Just  the  same  condi- 
tion as  it  was  when  It  was  executed,  and 
that  the  Intent  of  the  writing  was  to  evi- 
dence the  sale  by  defendant  and  the  pur- 
chase by  plaintiff  of  26,000  pounds  of 
The  contract  is  declared  upon  according  to 
its  legal  effect,  and  the  hieroglyphic  was 
simply  the  conventional  method  adopted  by 
the  parties  to  signify  pounds.  So  far  ad 
they  were  concerned,  it  spelled  "pounds"' 
Just  as  effectually  as  though  the  word  had 
been  written  in  full  In  capital  letters.  No- 
body can  read  the  agreement  and  construe 
it  any  other  way,  and  any  testimony  upon 
the  subject  was  useless,  except  in  so  far  as 
it  tended  to  show  the  interpretation  put  up- 
on It  by  the  parties  themselves.  Webster 
defines  the  diaracter,  as  ^gnlfying  num- 
ber. Taking  this  deflnltion,  we  find  that  the 
unit  of  price  is  14  cents,  the  unit  of  goods 
to  whldb  that  price  applies  is  a  pound  of 
hops,  and  the  number  of  such  units  Is  25,- 
000.  It  is  so  plain  that  the  wayfaring  man. 
tboTigh  a  Judge  or  a  Juryman,  need  not  err 
therein.  A  reference  to  standard  woi^s  on 
bookkeeping  indicates  that  this  bleroglypblo 
when  placed  before  a  figure  Imports  "num- 
ber," and  when  placed  after  a  figure  In- 
variably signifies  "pounds."  Thus  on  page 
121  of  Sadler  and  Howe's  "Business  Book- 
keeping and  Practice,"  we  find  many  entries 
like  the  following: 

"Wm.  B.  Brady,  #94  Harlem  Av.  20#  G. 
sugar  at  6c;  6#  butter  at  30c.;  8#  O.  sugar 
at  5c.,"  etc 

The  symbol  is  the  accepted  and  business- 
like substitute  for  the  word  "pounds"  when 
written  in  the  above  connection  and  follow- 
ing a  numeral. 

[2,  3]  Another  objection  goes  to  the  evi- 
dence of  plaintUTs  ability  and  readiness  to 
perform  and  to  the  sufl9clency  of  his  offer 
to  do  so.  The  first  duty  of  the  seller  was 
to  deliver  the  hops  at  some  point  on  cars  In 
Oregon;  he  having  the  option  as  to  the  place 
of  delivery,  but  before  audi  delivery  would 
be  complete,  plaintiff  was  required  to  inspect 
and  receive  tbem.  Until  so  inspected  and  re- 
ceived, defendant  was  entitled  to  the  pos- 
session of  them,  and  when  they  had  been  In- 
spected, received,  and  delivered,  plaintiff 
was  bound  to  pay  for  tbem.   The  delivery 
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and  payment  were  to  be  concnrreDt  actg,  but 
the  Inspection  and  approval  were  to  precede 
delivery  and  payment.  Plaintiff  had  a  right 
to  Inspect,  and  as  the  hops  were  In  defend- 
ant's custody  and  no  time  or  place  was  desig- 
nated for  the  Inspection,  it  became  defend- 
ant's duty,  upon  demand  of  plaintiff,  to  per- 
mit such  Inspection  and  to  designate  a  time 
and  place  where  such  inspection  could  be 
made.  This  plaintiff's  evidence,  which  la 
conclusive  upon  this  court  after  verdict, 
shows  was  refused  by  defendant,  and  there- 
by the  contract  was  broken.  It  Is  shown 
that  plaintiff  made  a  written  demand  on  de- 
fendant that  he  be  permitted  to  inspect  and 
receive  the  hops  mentioned  in  the  contract, 
such  Inspection  and  receiving  to  be  at  any 
convenient  place  which  defendant  might 
designate,  and  that  defendant  notify  plain- 
tiff of  the  time  and  place  where  such  In- 
spection could  be  had  and  the  hops  received; 
.and  in  the  same  communication  he  notified 
defendant  that  upon  such  inspection  he 
would  pay  him  the  full  purchase  price  of  the 
hops,  amounting  to  $3,500.  I>efendant  whol- 
ly Ignored  this  demand,  and  this,  under  the 
circumstances,  amounted  to  a  refusal.  It 
further  appears  from  plaintUTs  testimony 
that  upon  the  8th  of  November.  1913,  plain- 
tiff said  to  defendant:  "Eph,  it  Is  getting 
pretty  late.  Can  you  tell  me  when  you  are 
going  to  be  ready  to  deUver  so  that  I  vrtll  be 
there?"  and  that  defendant  answered:  "I 
am  not  going  to  deliver.  You  don't  think 
that  contract  of  yours  is  any  good?" — to 
which  plaintiff  replied,  "I  most  certainly 
do."  Whereupon  defendant  answered,  "Well 
it  is  not."  Accepting  this  testimony  as  true, 
as  we  must  after  verdict,  plaintiff  has  shown 
a  compliance  with  every  condition  of  his  con- 
tract so  far  as  defendant's  conduct  has  per- 
mitted him  to  do  so,  and  has  disclosed  a 
good  right  to  recover  unless  he  has  failed 
to  show  his  ability  to  have  paid  for  the 
hops  had  defendant  complied  with  his  part 
of  the  contract;  it  being  the  settled  law 
of  this  state  that  a  declaration  hy  one  par- 
ty to  a  contract  made  prior  to  the  time  fixed 
for  the  performance  that  he  will  not  com- 
ply with  such  contract,  if  not  withdrawn, 
may  dispense  with  or  excuse  an  offer  to  per- 
form by  the  other  party  before  bringing  the 
action,  although  It  does  not  ordinarily  ex- 
cuse ability  to  perform.  Longfellow  v.  Huff- 
man, 49  Or.  486,  90  Pac.  907 ;  Krebs  Hop  Go. 
v.  Llvesley,  65  Or.  227,  104  Paa  3. 

[4]  This  brings  us  to  the  question  whether 
there  was  evidence  suffldent  to  go  to  the 
Jury  tending  to  show  that  plaintiff  if  his  of- 
fer to  Inspect  and  receive  the  hops  had  been 
acc^ted,  would  have  been  able  to  pay  the 
$3,600  required  by  his  contract  The  testi- 
mony Indicates  that  he  did  not,  at  the  time 
of  the  demand  upon  defendant,  hare  that 
amount  of  money  in  the  bank  or  in  his  pos- 
session, but  It  also  appears  that  If  defend- 
ant had  accepted  his  offer  Mr.  Llvesley  had 
agreed  to  take  20,000  pounds  of  the  hops  and 


to  advance  the  money  to  pay  toi  them,  which 
would  have  been  sufficient  to  have  enabled 
plaintiff  to  pay  defendant  It  Is  also  In  evi- 
dence that  hops  were  then  bringing  from  22 
to  24  cents  a  pound,  and  that  plaintiff  could 
easily  have  raised  the  money  upon  a  con- 
tract which  called  for  a  payment  at  the  rate 
of  only  14  cents  a  pound.  The  question  of 
his  ability  to  have  paid  the  purchase  price 
was  one  of  fact  for  the  Jury,  and  we  think 
upon  the  whole  testimony  there  is  no  doabt 
that,  If  the  defendant  had  i>een  wHling  to 
comply  with  his  part  of  the  agreement,  bis 
money  would  have  been  ready.  That  this  Is 
sufficient  Is,  we  think,  shown  by  Ladd  ft 
Tllton  v.  Mason.  10  Or.  308;  CaUln  v.  Jones. 
52  Or.  337,  97  Pac.  546;  James  HIgglns 
Company  v.  Torvlck,  55  Or.  274,  106  Pac  22. 

[S,  6]  We  will  now  consider  seriatim  the 
points  urged  In  defendant's  brief.  The  first 
point  relates  to  the  failure  of  plainUflT  to 
prove  compliance  with  chapter  164,  Laws 
of  1913,  relating  to  firm  names,  etc.  The 
complaint  alleged  full  compliance  with  the 
act,  and  this  allegation  was  expressly  ad- 
mitted in  the  answer.  Notwithstanding  this 
admission,  defendant  now  insists  that  under 
the  provisions  of  section  6  of  the  act  refer- 
red to  plaintiff  should  have  Introduced  evi- 
dence to  sustain  the  allegation;  said  sec- 
tion being  as  follows: 

"No  person  or  persons  carrying  on,  conduct- 
ing or  transactiu^  business  as  aforesaid,  or  hav- 
ing any  interest  therein,  shall  hereafter  be  enti- 
tled to  maintain  any  suit  or  action  in  any  of 
the  courts  of  this  state  without  alleging  and 
proving  that  such  person  or  persons  have  filed 
a  certificate  as  provided  for  in  section  1,  and 
failure  to  file  such  certificate  shall  be  prima 
facie  evidence  of  fraud  in  securing  credit** 

We  do  not  think  that  It  was  the  Intentkn 
of  the  Legislature  to  alter  the  rules  of  evi- 
dence to  sucb  an  extent  as  to  require  a  pai^ 
ty  to  introduce  evidence  of  a  fact  already 
admitted  by  his  adversary.  While  admis- 
sions in  the  pleadings  are  generally  qkokoi 
of  as  dispensing  with  evidence  <rf  the  flacCs 
80  admitted,  th^  are  really  condiuive  evl- 
denoe  of  such  facts.  1  R.  C  L.  469.  In 
Beamish  v.  Xooa,  149  Pac.  622,  we  held  that 
the  objection  that  the  complaint  failed  to 
allege  that  the  certificate  required  by  tbe  act 
had  been  filed  was  waived  by  a  failure  to 
demur  or  plead  in  abatement,  and  that  deci- 
sion is  conclusive  berew 

Points  2,  3,  4,  6.  8,  and  9  are  already  car- 
ered  by  onr  preceding  dlscusd<»i  and  need 
not  be  further  considered. 

By  point  5  It  Is  urged  the  agreement  intro- 
duced by  plaintiff  Is  void  for  uncertainty  and 
repugnance  and  does  not  prove  tbe  aJlega- 
tion  of  B.  O.  Schuckli^  as  buyer  against  K 
M.  Young  as  seller.  By  admitting  the  first 
paragraph,  It  Is  conceded  by  defendant  that 
plaintiff  was  doing  business  as  S(^ucking  ft 
Co.,  in  effect  that  Schucking  &  Co.  was  in 
fact  B.  O.  Schucklng. .  It  Is  alleged  in  para- 
graph 2  that  the  contract  was  entered  into 
with  B.  O.  Schucklng  &  Co..  which  taken  In 
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connection  with  tbe  first  allegation  Is  snb< 
stantially  an  allegation  that  It  was  entered 
Into  with  plaintiff.  There  is  no  sach  vari- 
auce  between  the  pleadings  and  proof  as 
could  possibly  have  misled  defendant  to  bis 
prejudice,  and  this  Is  what  a  variance  must 
do  to  enaUe  a  party  to  take  advantage  of  It. 
Section  07,  li.  O.  L. 

[7-1]  Point  6  relates  to  alterations  in  the 
written  agreement.  It  is  claimed  that  the 
alteratimis  and  erasures  were  not  explained 
before  the  agreement  was  received  in  evi- 
dence. This  Is  evidently  a  mistake.  Upon 
page  3  of  the  transcript  of  evidence  we  find, 
after  plaintiff  bad  testified  respecting  the 
making  aAd  s^Ing  of  the  document,  his  at- 
tention was  called  to  the  interlineations  and 
erasures,  whereupon  he  testified  that  they 
were  made  before  the  agreement  was  signed. 
Counsel  then  proceeded  to  Interrelate  him 
as  to  the  meaning  of  the  sign,  following 
the  figures,  "25,000,"  when  counsel  for  de- 
fendant interposed  an  objection  to  this  line 
of  examination,  which  after  argument  was 
overruled  by  the  court  Thereafter  the  ex- 
amination was  continued  in  reference  to  the 
custom  of  hop  buyers  In  the  use  of  this 
hieroglyphic  (which  testimony  we  hold  was 
immaterial,  but  harmless),  and  counsel  for 
plaintiff  offered  the  agreement  in  evidence. 
Before  It  was  admitted  counsel  for  defend- 
ant obtained  leave  to  cross-examine  further, 
'and  handed  plaintiff  a  duplicate  in  which  thci 
interllneatlonB  did  not  appear.  Plaintiff  then 
testified,  in  substance,  that  the  two  were 
written  at  the  same  time  and  with  the  same 
impression  of  the  pencil,  there  being  a  carbon 
paper  between  the  sheets  of  paper,  and  that 
both  were  signed  at  once,  the  pencil  making 
an  impression  on  the  second  sheet.  In  an- 
swer to  an  interrc%atory  by  hla  counsel  he 
tben  made  the  following  explanation: 

"A.  I  stated— when  you  asked  me,  I  saM  that 
all  those  iDterlineations  and  erasures  bad  been 
n;ade  before  the  contract  had  been  signed.  That 
■woB  true,  with  one  exception.  You  will  notice 
in  the  duplicate  copy  the  word  'prime'  shows. 
After  it  was  written  and  signed  Mr.  Toooff  ob- 
jected to  the  word  *prime.'  He  said  he  wouldn't 
specify  or  hold  bimeelf  to  any  one  particular 
quality,  but  he  would  deliver  a  merchantable 
bop,  a  good  average  bop,  and  so,  thinking  Mr. 
Young  couldn't  attempt  to  deliver  anything  but 
what  was  a  merchantable  hop — 
"By  Mr.  Carson:  Just  a  minute — 
"By  Mr.  McNary :  Just  tell  what  haTOcned. 
A.  So,  at  his  sui^estlon  and  his  desire  I  cross- 
ed out  the  word  'prime'  on  mine.  This  was 
after  the  contract  had  been  signed.  Q.  Was 
that  the  only  change?  A.  That  was  the  only 
change;  yes,  dr." 

ThlB  testimony  was  tedmically  soflficient  to 
Justly  the  admlnAon  of  Che  document.  It  is 
troe  that  after  It  had  been  admitted  and  dnr- 
Ins  his  examlnatl(m  on  rebuttal  he  made  a 
cwrectlon  by  stating  that  the  f^res,  "1913," 
following  the  erasure  the  word  "prime" 
were  written  at  the  same  time  that  the  word 
'^prime"  was  erased,  but  this  correction  does 
not  alter  the  fact  that  when  the  document 


was  admitted  there  was  before  the  conrt 
evidence  to  Justify  the  ruling  admitting  it 
The  testimony  ^veu  upon  rebuttal  would 
have  had  the  same  effect  had  It  been  ^veu 
upon  the  direct  case,  so  that  Its  Introduction 
did  not  alter  the  status  of  the  document  in 
any  respect 

Tested  by  the  views  above  expressed  we 
are  of  opinion  that  there  was  a  fair  trial  in 
the  court  below,  that  the  Instructions  given 
fully  and  fairly  stated  the  law,  and  that  the 
record  discloses  no  reversible  error. 

The  Judgment  Is  affirmed. 

MOORB,  a  X,  and  BENSON  and  HAIU 

RIS,  JJ.,  concur. 

(a  N.  M.  i») 

LEONARD  et  aL  v.  GREMKLEAV. 
.      (No.  1791.) 

(Supreme  Court  of  New  Mexico.   Not.  1^ 
1915.) 

(ByUabua  hg  tht  OowrtJ^ 

1.  Accomrr  Stated  ^=»1  —  What  GoNsn- 

TUTES. 

An  "account  stated"  is  an  account  balanced 
and  rendered,  with  an  assent  to  the  balance, 
express  or  implied,  so  that  the  demand  is  essen- 
tially the  same  as  if  a  pronuasory  note  had  been 
given  for  the  balance. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent.  Dig.  §§  1-8 ;  Dec.  Dig.  <$=3l. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Account  Stated.] 

2.  Account  Stated  4=9lO— Pboot  Biquibee 

— Aduission. 

All  that  is  necessary  to  be  shown,  in  order 
to  sustain  an  action  on  an  account  stated,  la  the 
absolute,  unqualified,  unconditional,  and  volunta- 
ry admission  by  the  defendant,  or  bis  agent,  and 
the  plaintiff,  or  his  agent,  before  the  bringing 
of  the  suit,  of  the  existence  of  a  specified  sum 
of  money  as  a  present,  existing  debt,  which  ad- 
mission may  be  express,  or  may  be  inferred  from 
the  conduct  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  §§  91-93 ;  Dec.  Dig.  «=»19.] 

Appeal  from  District  Court,  Bernalillo 
County ;  Reynolds,  Judge. 

Action  by  W.  C.  Leonard  and  another 
against  V.  A.  Greenleaf.  Judgment  for  de- 
fendant Plaintiffs  appeaL  'Reversed  and 
remanded. 

w.  C  Le(mard  and  B.  H  Washbom  were 
members  of  a  partnership  in  tbe  city  of 
AlbuquerQue,  under  the  name  of  w.  C.  Leon- 
ard &  Co.,  between  the  years  1888  and  1893. 
Gre^ea^  the  defendant  herein,  while  a 
resident  of  the  dty  of  Albuquerque,  opened 
an  account  with  the  said  firm  during  the 
years  referred  to,  and  In  the  year  1893  left 
tta  state  of  New  Mexico,  remaining  absent 
from  the  dty  of  Albuquerque  until  about 
1913,  whoi  he  returned  for  a  short  time,  but 
later  returned  during  tbe  summer  of  1914,  at 
which  time  this  action  was  brought  By  the 
amended  complaint  an  action  on  an  account 
steted  was  set  up ;  defendant  moving  fat  a 
bill  of  particulars,  and  the  plaintiff  respond- 
ing to  an  order  of  the  court  therefor  by  a 
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Bbowlng  In  tbe  form  of  an  affidavit  setting 
ont  the  dates  of  sale  of  certain  mercbandlae 
arid  the  amounts  tbereof,  irithoat  specifying 
the  parUcular  kind  of  merchandtse  sold.  The 
1)111  of  particulars  tlius  furnished  further  re- 
cited the  fact  that  the  daybooks  which  were 
kept  during  the  period  of  time  covered  1^ 
the  statement  of  the  account  were  destroyed 
many  years  preTious,  and  that  tiie  entrla 
included  In  sndk  bill  of  particulars  were 
ledger  entries,  which  had  been  transferred 
from  the  daybooks.  The  showing  thus 
made  was  by  tbe  bookkeeper  for  the  firm 
of  W.  G.  Leonard  ft  Co.  at  the  time  of 
tbe  making  of  Uie  entries  included  In  said 
bill  of  particulars.  Subsequently  the  de- 
fendant moved  to  make  the  bill  of  partic- 
ulars more  spedfic,  asserting  that  tbe  same 
failed  to  advise  the  defendant  of  what  par- 
ticular articles  the  merchandise  consisted, 
and  did  not  apprise  the  defendant  with  suffi- 
cient certainty  of  what  the  alleged  Indebted- 
ness consisted.  The  trial  court  ordered  a 
more  specific  bill  of  particulars,  requiring 
that  the  same  should  specify  the  particular 
kind  of  merchandise  alleged  to  have  been 
sold  and  delivered  to  the  defendant  by  the 
plaintiff  upon  which  the  "alleged  account 
stated  Is  predicated."  Pursuant  to  said  or- 
der for  a  more  specific  bill  of  particulars,  the 
plaintiff  again  made  a  showing  by  affidavit 
as  to  their  alleged  InaUllty  to  make  a  more 
specific  bill  of  particulars  (other  than  to  say 
that  the  same  was  for  gentleman's  wearing 
apparel),  assigning  as  reasons  for  such  in- 
ability that  the  daybooks  from  which  the 
ledger  entries  had  been  taken  had  been  lost 
or  mislaid,  and  that  after  diligent  search  the 
plaintiff  was  unable  to  find  the  same.  The 
defendant  subsequently  moved  to  strike  the 
paper  filed  by  plalntifTs,  in  compliance  with 
the  order  of  the  court  requiring  plaintiffs 
to  furnish  to  defendant  a  more  specific  bill 
of  particulars,  from  the  files,  and  to  dis- 
miss the  suit  for  failure  to  comply  with  said 
order,  which  motion  was  sustained,  and  tbe 
cause  was  dismissed  at  the  cost  of  plaintiff 
for  failure  to  prosecute  tbe  same  In  accord- 
ance with  the  order  of  the  court  referred 
to,  from  which  Judgm«it  the  plaintiff  pray- 
ed and  was  granted  an  appeal  to  this  court 

lAurenee  F.  Lee,  of  Albuquerque,  for  ap- 
pellants. E.  W.  Dobson  and  H.  0.  Miller, 
both  of  Albuquerque,  for  appellee. 

HANNA,  J.  (after  stating  fbe  facts  as 
above).  Tbe  asslgnmraits  of  error  raise  sub- 
stantially two  questions — the  first  being 
whether  the  original  items  of  an  account, 
which  go  to  make  up  an  account  stated,  can 
be  Inquired  Into  by  denutnd  and  allowance  of 
a  bill  of  partlcnlani  after  the  account  has 
bem  converted  Into  an  account  stated ;  and, 
second,  what  constitutes  a  sufficient  bill  of 
particulars.  Appellee  contends  that  the  first 
questltm  la  not  presented  for  our  consldera- 
Uon  because  no  proper  exception  was  taken 
to  tba  OT^BT  ot  tbe  court  ordering  tbe  bill  at 


I  partlculan.  While  this  is  teChiUcally  cw^ 
rect.  It  does  appear  tbat  after  plaintiff  had 
made  a  showing  as  to  Its  InaUUty  to  furnish 
more  particular  Information  than  tbat  tea- 
Send,  and  tbe  subsequent  order  had  been 
made  ordering  a  more  spedflc  bill  of  partie- 
ulars,  the  platntUt  did  exc^  to  tbe  second 
order  requiring  It  to  furnish  a  more  tpeeHOe 
bill  of  particulars,  and  we  deem  that  this  Is 
sufficient  for  tbe  purpose  of  queatltadng  tbe 
right  of  the  trial  court  to  make  the  order 
referred  to. 

[1,  t]  An  account  stated  has  heea  deftoed 
by  numerous  courts  and  tub-writers,  and  a 
great  diversity  Is  to  be  found  in  these  nn- 
manus  definitions.  In  1  B.  GL  L.  SXSfl,  u 
account  stated  Is  sftM  to  be : 

"An  account  which  has  been  rendered  by  one 
to  another,  contaiaing  the  balance  which  is  al- 
ibied to  be  due,  which  balance  is  assented  to  or 
admitted  to  be  a  correct  account  of  the  debt  it 
represents  as  dne  from  tbe  debtor." 

Still  another  definition  to  be  found  in  the 
same  work,  and  which  more  closely  applies 
to  the  facts  of  the  present  cas^  Is  as  fol- 
lows: 

"An  account  stated  is  an  accoont  balanced* 
and  rendered,  with  an  assent  to  the  balance^ 
express  or  implied,  so  that  tbe  demand  is  essen- 
tifuly  the  same  as  if  a  promissory  note  had  been 
Kiven  for  the  balance."  Comer  v.  Way,  107  Ala. 
300,  19  Sooth.  066,  M  Am.  St  Kep.  93. 

The  assent  to  the  balance  found  to  be  due 
by  tbe  account  stated,  which  may  be  an  ex-' 
press  promise,  or  one  implied  as  a  legal 
conclusion  from  a  failure  to  object  there- 
to within  a  reasonable  time,  creates  a  new 
and  independent  cause  of  action,  arising 
from  tbe  agreement,  express  or  implied,  and 
a  legal  obligation  la  established,  irrespective 
of  the  items  or  constituents  of  the  prevlona 
ground  of  liability.   1  R.  O.  L.  p.  212. 

This  question  was  passed  upon  in  an  early 
California  case,  Auzerala  v.  Naglee,  74  Cat 
60,  15  Pac.  371,  where  the  Supreme  Court  of 
that  state  said: 

"A  stated  accomit  Is  an  agreement  between 
both  parties  that  all  the  items  are  tnie;  bnt 
this  agreement  may  be  Implied  from  circum- 
stances,  as  where  merchants  redde  in  differmt 
places,  and  one  sends  an  account  to  the  o^er, 
who  makes  no  objection  to  it  within'  a  reason- 
able time.  Sterns  V.  Niles,  26  Miss.  267 :  1 
Wait,  Act  ft  Del  191-198.  In  such  cases,  the 
action  is  based  upon  the  agreement,  which  has 
all  the  force  of  a  contract.  The  original  ac* 
count  becomes  tbe  consideration  for  the  agree* 
ment,  and  it  is  not  neceasarv  to  prove  the  items 
of  such  account ;  nor  can  tney  be  inquired  into 
or  surcharged,  except  for  some  fraud,  error.  «r 
mistake,  and  such  grounds  must  be,  according 
to  the  weight  of  authority,  set  forth  in  the  plead- 
ings [citing  authority].  The  balance  found  due 
upon  a  stated  account  is  principal ;  it  cannot  be 
re-examined  (except  for  fraud  or  mistake)  to 
ascertain  the  items  or  their  character.  Mc- 
CleUand  v.  West,  70  Pa.  188.  The  object  ot 
a  bill  of  particulars  is  to  apprise  a  party  of  the 
specific  demand  of  his  adversary.  People 
Monroe,  4  Wend.  [N.  Y.1  200:  Matthews  v. 
Hubbard,  47  N.  7.  428.  This  being  true,  it  Is 
difficult  to  discern  how,  upon  principle,  a  de- 
fendant  Is  entitled,  under  section  454,  Code  Giv. 
Proc.,  to  a  copy  of  the  original  account  upon 
which  the  contract  in  an  actloa  on  a  stated  ac- 
count is  based.  Xbs  teira  'stated  aooountT  la 
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bat  an  expresston  to  cmwy  the  idea  of  a.  con- 
tntct,  having  an  accoant  for  Ite  consideration, 
and  is  no  more  an  account  than  Is  a  promiBsory 
note,  or  other  contract  btning  a  like  conndera- 
tion  for  its  support." 

This  California  case  has  been  followed  hy 
num^rooB  other  courts,  and  repeatedly  af- 
firmed In  the  highest  forum  of  that  state. 
We  b^e7e  the  principle  therein  announced 
is  controlling  in  the  present  case,  not.  bow- 
erer,  losins  sight  of  the  fact  tliat  appellee 
contends  that  the  bill  of  partlcnlan  sought 
and  granted  In  the  present  case  now  under 
consideration  was  not  based  upon  onr  stat- 
ute proTlding  for  a  bill  of  particulars  when 
demanded,  which  statute  la  subsection  69  of 
the  Code  of  Civil  Procedure  (Comp.  Laws 
1897.  i  28SS)  appearing  as  section  41491,  Code 
of  1915.  We  are  not  called  upon  to  pass  up- 
on the  applicability  of  this  particular  stat- 
ute to  a  case  such  as  the  one  under  couslder- 
atlon,  where  the  action  is  predicated  upon 
an  account  stated.  We  desire,  however,  to 
observe  that  In  the  case  of  Martin  t.  Helnze. 
81  Mont.  68,  77  Pac.  427.  where  a  statute 
quite  similar  to  the  New  Mexico  statute  re- 
ferred to  was  under  construction,  the  Su- 
preme Court  of  Montana  held  that  the  Code 
provision  that  It  was  not  necessary  for  a 
party  to  set  forth  in  his  pleading  the  items 
of  the  account  therein  alleged,  but  mast  de- 
liver to  the  adverse  party,  after  demand,  a 
copy  of  the  accoant,  applied  only  to  actions 
on  open,  unsettled  accounts,  and  not  to  ac- 
tions on  accounts  stated.  Assuming  that  the 
present  case  Is  not  based  upon  the  statute, 
and  that  the  inherent  powers  of  the  court 
only  were  invoked,  the  logic  of  the  Mon- 
tana case  nevertheless  has  peculiar  applica- 
tion to  the  case  at  bar.  The  Supreme  Court 
of  Montana,  after  commenting  upon  the  right 
of  defendant  to  know  the  specific  demand 
or  demands  made  against  him  in  the  case  of 
suits  upon  open  and  unsettled  accounts  when 
tbe  complaint  does  not  set  forth  the  Items 
thereof,  and  that  he  is  entitled  to  a  bill  of 
particulars  to  inform  him  of  them,  so  that  he 
may  make  proper  defense,  goes  further,  and 
jiolnts  out  the  dltTerence  between  a  state  of 
facts  thus  arising  and  tbe  facts  of  an  ac- 
tion based  upon  an  account  stated,  as  to  the 
latter  case  saying: 

"Tbe  action  is  based  upon  the  agreement,  the 
consideration  of  which  Is  the  original  account, 
and  the  MCreement  has  the  force  of  a  contract. 
Tbla  contract  fs  the  caose  of  action,  and  the 
plaintiff  must  recover  upon  it,  or  tail  in  the  ac- 
tion [citing  anthority].  It  is  therefore  not 
necessary,  nor  is  it  permissible,  to  prove  the 
items  of  the  original  account.  They  may  not 
be  Inquired  into  or  snrcharged,  except  upon  the 
ground  of  fraud,  error  or  mistake  in  the  ascer- 
tainment of  the  balance  [citing  authorityl,  and 
then  only  when  tbe  fraud,  error,  or  mistake  up- 
on whlen  tbe  agreement  Is  sou^t  to  be  Impeadi- 
«d  is  spedficalfy  alleged  in  the  answer." 

See,  also,  Vance  v.  Supreme  Lodge,  15  Cal. 
App.  178,  114  Pac.  83,  where  the  Supreme 
Court  of  California  recently  affirmed  tbe 
earlier  case  of  Auzerals  r.  Naglee. 


This  general  principle  was  affirmed  by  the 
New  Mexico  territorial  Supreme  Court  in 
the  case  of  Brown  &  Mansanares  Co.  v.  Glse, 
14  N.  M.  282,  91  Pac  716,  where  Mr.  Justice 
Parker,  speaking  for  that  court  said : 

"Tbe  account  brine  stated,  orither  part^in 
the  absence  of  fraad  or  mistake,  can  question 
the  correctness  of  any  item  composiiv  the 

same." 

We  see  no  reason  to  depart  from  this  rul- 
ing of  the  territorial  Supreme  Court,  and  be- 
lieve It  Is  controlling  in  the  present  caser 
and  that  therefore  the  trial  court  erred  In 
ordering  the  bill  of  particulars,  by  reason 
of  the  fact  that  It  clearly  appears  that  the 
cause  of  action  of  the  plaintlfF  In  the  court 
below  was  predicated  upon  an  alleged  ac- 
count stated,  the  items  of  which  it  was  im- 
material to  inquire  into. 

We  need  not  enlarge  upon  the  authorities 
here  cited,  but  we  do  desire  to  refer  to  a  case 
quite  similar  to  the  one  under  conalderatltHi, 
that  of  Lyell  v.  Walbach,  111  Md.  610,  75 
Atl.  339,  in  which  case  tbe  plaintlfF  sued  up- 
on an  account  stated,  and  the  defendant  fil- 
ed a  demand  for  a  bill  of  particulars,  in 
response  to  which  the  plaintiff  stated  that 
the  particulars  of  his  claim  were  set  forth 
in  the  declaration,  whereupon  defendant 
moved  that  tbe  plaintiff  be  compelled  to  fur- 
nish an  Itemized  list  of  the  original  items, 
and  plaintiff  filed  an  affidavit  alleging  that 
it  was  impossible  for  him  to  furnish  the 
items  comprising  the  sales  referred  to  in  the 
several  coimta  of  the  declaration,  as  the 
books  of  account  in  which  said  items  were 
entered  had  been  mislaid  and  lost,  and  that 
he  was  unable  to  find  or  secure  the  same. 
In  passing  upon  the  sufflciency  of  this  show- 
ing by  tbe  plaintiff,  tbe  cotirt  said,  quoting 
from  1  Chltty  on  Pleading,  358; 

"Tbe  acknowledgment  by  tbe  defendant  that  a 
certain  sum  is  due  creates  an  implied  promise  to 
pay  the  amount,  and  it  is  not  necessary  to  set 
forth  the  subject-matter  of  the  originu  dd)t; 
nor  Is  the  amount  of  tbe  sum  alleged  in  the 
count  to  be  due  material ;  nor  is  it  necessary,  in 
order  to  support  this  count,  that  tbe  defendant's 
admission  should  relate  to  more  than  one  item 
or  transaction  or  that  there  should  have  been 
cross-dealings  or  accounts  between  tbe  parties. 
Tbe  present  rule  is,  that  if  a  fixed  and  certain 
sum  IS  admitted  to  be  due  to  a  plaintiff,  for 
which  an  action  would  lie,  that  would  be  evi- 
dence to  support  a  count  upon  an  aeeoont 
stated." 

As  was  clearly  held  In  the  Maryland  case 
last  referred  to,  all  that  is  necessary  to  be 
shown  in  order  to  sustain  an  action  on  an 
account  stated,  is  the  absolute,  nnqualified, 
unconditional,  and  voluntary  admission  by 
the  defendant,  or  his  agent,  and  the  plaintiff, 
or  bis  agent,  before  the  bringing  of  the  suit, 
of  the  existence  of  a  spedfled  sum  of  mouey 
as  a  present,  existing  debt,  which  admission 
may  be  express,  or  may  be  inferred  from 
the  conduct  of  tbe  parties.  With  this  hold- 
ing we  fully  concur,  and  believe  that  tbe 
principle  annotmoed  Is  dedsin  of  tbe  pres- 
ent case. 
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Onr  conclusion  In  this  respect  makes  It 
unnecessary  for  us  to  consider  tbe  second 
point  raised  by  the  assignments  of  error,  as 
to  the  sufficiency  of  t3ie  bill  of  particulars, 
and  we  therefore  reverse  tbe  judgment  of 
the  trial  court,  and  remand  the  cause  for 
further  proceedings  In  accordance  with  this 
opinion ;  and  It  is  ordered 

ROBERTS*  a  and  PARKER,  J.,  con- 
car. 


(52  Okl.  727) 

ST.  LOUIS  &  S.  F.  R.  CO.  T.  LILLY. 
(No.  5151.) 

(Su^me  Court  of  Oklahoma.   Dec.  7,  1915.) 
(Bt/Ualtu*  &y  the  OourtJ 

1.  OABBIXBa  «S92n  — PABSXltaiEBS— DUTT  OF, 

Cabbike. 

A  railroad  company  is  not  bound  to  give 
paBsengers  riding  on  Its  train  Bpecial,  personal 
notice  of  its  arrival  at  their  destioation,  or 
that  a  ehanse  of  cars  Is  necessary  at  certain 
points  to  enable  them  to  continue  on  the  proper 
route  on  their  journey,  bat  it  is  the  duty  of 
such  carrier  to  furnish  those  who  Ukke  passage 
upon  its  trains  sufficient  information  to  permit 
them  to  alisht  at  their  journey's  end,  or  to  em- 
bark upon  the  trains  1^  which  they  can  reach 
their  destination. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i§  1072-1074;  Dec.  Dig.  «»272.1 

2.  Carriers  (S=>272  —  Passbnoeb8— Caujkq 
OF  Stations— Duty  of  Oabbibk. 

All  that  could  be  required  of  the  carrier  of 
passengers  under  such  circumstances  would  be 
to  give  the  usual  call  in  the  coach  of  the  ar- 
rival at  tbe  destioation  of  a  passenger,  or  at 
such  points  or  stations  where  a  change  of  cars 
or  trains  might  be  expected. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1072-1074;  Dea  Dig.  ^272.] 

8.  -Cabbiebb  €»277— Pasbbnqbs  Cabbigd  Be< 

TOND   Destination  —  NsoLiaENCE— Exeic- 

PLART  DaUAOBS. 

Where  a  railroad  company,  by  reastw  of  the 
reckless,  careless,  wanton,  and  willful  n^Iect 
of  its  servants,  by  not  stopping  Its  train,  car- 
ries a  passenger  beyond  his  destination,  such 
passenger,  upon  recovery  of  actual  damages, 
may  also  recover  exemplary,  or  punitive,  dam- 
ages, but  in  the  absence  of  such  reckless,  care- 
less, wanton,  and  willful  neglect  of  duty,  such 
carrier  is  not  liable  for  exemplary  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S5  1082-1064;  Dea  Dig.  «=>277.] 

OcHnmlationers^  Opinion,  INvlslon  Na  4. 
Error  fnnn  District  Court,  Carter  County; 
S.  H.  Buasell.  Judge. 

.\ction  by  LeuB  Lilly  against  tbe  St  Louis 
ft  San  Frandsoo  Railroad  Company,  a  cor^ 
poration.  Judgment  for  plaintiff,  and  de- 
fendant brings  errw.  Affirmed. 

See,  also,  31  OkL  521,  122  Pa&  002,  39  L. 
B.  A.  (N.  S.)  663. 

This  case  was  brought  by  the  defendant  in 
error,  herein  called  plaintiff,  against  the 
plaintiff  In  error,  herein  called  defendant,  to 
recover  damages  alleged  to  have  been  sus- 
tained by  her  as  a  passenger  on  defendant's 
train  while  en  route  from  Mansfield,  Mo.,  to 
Ardmore.  Okl.,  by  reason  of  being  carried 


past  the  city  of  Sapulpa,  a  station  on  de- 
fendant's road,  where  she  should  have  chang- 
ed cars  to  oontinae  on  the  direct  route  to  her 
destination;  that  she  was  hurrying  to  her 
home  in  Ardmore  in  response  to  a  telegram 
notifying  her  of  the  serious  Illness  of  hei 
mother,  who  was  not  expected  to  live;  that 
she  purchased  from  defendant's  agent  at 
MansSeld  a  through  ticket  to  her  destina- 
tion, paying  therefor  the  sum  of  $3.53;  that 
she  was  greatly  worried  and  in  a  nervous 
state  of  mind  and  anxious  to  arrive  at  her 
home  at  the  earliest  possible  moment,  the  el- 
ement of  time  being  of  great  Importance  to 
her  under  the  circumstaneea ;  and  that  "she 
boarded  defendant's  train  at  Mansfield,  .Mo., 
on  July  -7,  1008,  end  was  carried  co  Spring- 
field, Mo.,  where,  under  the  guidance  of  de- 
fendant's servants,  she  alighted  from  said 
train  nnd  took  passage  upon  another  of  de- 
fendant's traUis;  that  she  was  unacquaint- 
ed with  the  route  over  which  she  was  to 
travel,  and  that  she  was  relying  wholly  up- 
on the  employ^  of  defendant  to  direct  her 
how  to  travel  In  accordance  with  her  tl<^et; 
that  while  the  train  upon  which  she  was  a 
passenger  was  approaching  Sapulpa,  OkL, 
she  .made  repeated  efforts  to  ascertain  from 
defendant's  servants  Information  regarding 
the  route  and  as  to  change  of  cars,  if  any, 
but  tliat  said  servants  disregarded  her  ^- 
forts,  and  ever  failed  and  refused  to  in- 
struct her  as  to  her  proper  course;  tliat  up- 
on  arrival  at  Sapulpa  said  servants  Immedi- 
ately left  the  train,  without  instructing  her 
as  to  any  change  to  be  made,  and  that  she 
had  no  further  opportunity  of  Inquiry,  and, 
relying  upon  her  said  tlcfeet,  she  stayed 
aboard  said  train,  believing  that  It  would 
take  her  to  her  destination,  while  in  teet 
because  of  the  gross,  willful,  and  wanton  neg^ 
llgence  of  said  defendants  and  its  serrants 
In  not  directing  her  bow  to  tnrvel,  and  in  not 
informing  her  that  she  would  have  to  change 
trains,  when  requei^jed,  as  aftireESdd,  nn- 
knowingly  and  without  &nlt  on  her  part  she 
remained  aboard  a  train  of  defendant's  otit- 
er  than  the  one  which  would  deliver  her  to 
her  destination,  and  that  she  was  carried  to 
another  destination  other  than  the  <me  to 
which  her  ticket  entitled  her  to  passage.  In  a 
manner  and  under  the  drcnmstanoes  hs» 
Inafter  set  forth. 

"Plaintiff  further  states  that  when  the  train 
upon  which  she  was  riding  bad  started,  and  the 
conductor  or  train  auditor,  who  was  a  servant 
of  the  defendant  in  charge  of  defendant's  train, 
and  who  was  charged  wiui  tbe  duty  of  directing 
pasBengers,  and  who  was  bound  to  take  notice 
of  the  provifflous  of  plaintiff's  ticket,  negligeDtly. 
willfully,  and  wantonly  then  and  there  faikd 
nnd  refused  to  notify  plaintiff  that  Bb»  was 
aboard  tbe  wrong  train;  that  she  was  carried 
to  Oklahoma  City  without  her  knowledge  or 
consent,  which  is  the  terminus  of  that  luie  of 
defendant's  road,  and  there  discharged  at  1 
o'clock  p.  m.  of  July  28,  1906,  where,  becaose 
of  her  inability  to  continue  her  jonni^  on  the 
lines  of  defendant,  she  was  compelled  to  re- 
main until  about  1 :30  o'clock  a.  m.  on  JiUy  29^ 


4=»For  other  cases  see  same  topic  and  KEY-NUMBBK  la  all  Key-Nuinbered  Digests  aad  Indi 
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1008,  Uid  then  eontlDua  to  Iier  destioatioii  on 
the  Atchison,  Topeka  &  Santa  Railroad, 
which  was  the  quicliest  and  best  roure  left  open 
to  her,  which  company  demanded  and  collected 
furc  to  the  amount  of  $2,  wbjch  sum  defendant 
lias  failed  and  refused  to  pay;  that  because  of 
the  negligence  of  defendant,  as  aforesaid,  she 
was  compelled  to  remain  at  Oklahoma  City 
about  12  noun:  tiiat  she  was  without  sufficient 
KoneT  to  meet  such  emergencies,  and  was  com- 
pelled to  accept  the  hospitnlity  of  strangers,  and 
was  greatly  humiliated  thereby;  that  she  was 
ereatly  worried  because  of  the  delay,  fnd  the 
fact  tbat  abe  was  kept  away  from  her  mother's 
bedside  wdxhed  heavily  apon  her  mind,  caus- 
ing great  mental  pain  and  anguish;  that  she  aiv 
rived  at  her  destination  about  6  o'clock  on  the 
morning  of  Jaly  20,  1008,  which  was  about  14 
hours  after  she  would  hare  arrived  had  it  not 
been  tor  the  gross,  willful  and  wanton  negli- 
gence of  defendant  as  aforesaid. 

"Plaintiff  further  states  that  because  of  the 
several  acts  of  gross,  willful  and  wanton  neg^ 
ligrace  of  defendant  and  its  servants,  she  was 
compelled  to  pay  out,  to  her  damage,  the  sum 
of  $2  railroad  fare,  and  because  of  her  delay 
in  reaching  her  mother's  bedside,  and  of  the 
hnmiliation  as  aforesaid,  caused  by  the  gross, 
willful,  and  wanton  negligence  of  defendant  and 
Its  servants  she  suffered  great  mental  pain  and 
anguish,  and  great  physical  exhaustion,  so  that 
she  was  unprepared  to  hear  the  news  of  her 
mother's  death,  and  that  a  physician's  services 
were  required  upon  her  arrival. 

"For  all  of  which  gross,  wiUful,  and  wanton 
negligence  of  defendant  in  committing  the  sev- 
eral wrongful  acts  and  omissions  above  set  out, 
thereby  causing  the  Injarles  as  above  stated, 
plaintiff  prays  for  judgment  in  the  sum  of  $2 
compensatory,  and  $1,9|07  punitive  damages,  to- 
sethcr  with  all  costs  in  this  action  sustained.** 

The  defendant  answered: 

(1)  By  general  denial ;  (2)  "further  answering 
and  for  further  defense,  defendant  specifically 
denies  that  it  was  negligent,  and  defendant  al- 
leges that  the  injuries,  if  any  were  sustained  by 
the  plaintiff,  were  directly  and  proximately 
caused  by  her  own  negligence  and  want  of  care 
in  this,  to  wit:  That  the  said  plaintiff  neglect- 
ed to  inform  herself  before  starting  on  said 
journey,  or  at  any  time  during  the  course  of 
said  journey,  as  to  where  she  could  change  ears 
en  route  to  her  destination." 

To  defendant's  answer  plaintiff  replied 
by  general  denlaL  To  sustain  these  Issues, 
tibe  idalntlfl  testified,  In  substance,  as  f<A- 
lows: 

"I  nm  the  plaintiff  In  this  case  and  live  at 
Ardmore.  I  am  bookkeeper  at  the  telephone  of- 
fice.- My  parents  are  dead.  I  lived  at  Ardmore 
in  August,  1908.  During  the  first  part  of  July, 
1908,  1  was  in  Missouri  I  was  up  there  on  a 
vacation,  and  spent  two  or  three  weeks  up  there. 
My  mother  and  father  were  alive  when  I  left 
hom&  While  in  Missouri  I  received  a  telegram, 
calling  me  home  on  accoont  of  the  illness  of  my 
mother.  I  had  previously  received  a  letter  tell- 
ing me  that  she  would  have  to  be  operated  on. 
I  started  home  on  the  first  train;  bought  a 
ticket  from  Mansfield  to  Ardmore  over  the 
Frisco.  I  got  on  the  train  at  Mansfield,  and 
the  condnctor  came  through  and  looked  at  my 
tit^et  and  told  me  to  change  cars  at  Spring- 
field. I  got  off  at  Springfield  and  changed  cars 
there.  I  got  on  the  train  at  Springfield  about 
9  o'clock  at  night,  and  got  off  the  same  train 
at  Oklahoma  City  about  1  o'clock  p.  m.  the  next 
day.  I  did  not  take  a  sleeper  and  was  up  all 
night.  Between  Springfield  and  Oklahoma  City 
the  train  stopited  at  Sapulpa  and  the  other  stops. 
I  did  not  know  that  I  was  in  the  car  that  went 
to  Oklahoma  City.  Q.  I  will  ask  you  to  tell  the 
jury  what  effort  you  made,  if  any,  before  get- 
ting to  Sapulpa,  to  ascertain  whether  or  not : 


you  had  to  make  any  change  on  your  route? 
A.  I  asked  the  conductor  as  he  went  through 
j  the  car  if  I  had  to  change  at  Sapulpa,  and  I 
[  asked  him  as  he  came  back  through,  and  he 
"  didn't  answer  me  either  tinic.  Q.  Did  you 
speak  that  loud  enough  for  him  to  bear?  Q. 
Uow  close  was  he  to  you  when  you  asked  him 
that?  A.  He  passed  r^ht  by  my  seat,  going 
down  the  aisle.  Q.  Were  yon  in  the  chair  car? 
A.  I  don't  know  whether  I  was  in  the  choir  car 
or  not,  but  I  know  I  was  sitting  right  next  to 
the  aisle.  Q.  You  say  you  asked  him  twice? 
A.  Yes,  sir.  Q.  Well,  what  did  you  do  then? 
I  will  get  you  to  state  whether  or  not  they 
called  out  when  you  got  to  Salpulpa  that  you 
would  have  to  change  cars?  The  porter  or  any 
one  else?  A.  I  never  heard  them."  "Neither 
the  conductor  or  any  one  else  on  the  train  told 
me  between  Springfield  and  Sapulpa  that  I 
would  have  to  change  cars  at  Sapulpa.  I  re- 
mained in  the  same  coach  that  I  entered  at 
Springfield.  After  leaving  Sapulpa  the  con- 
ductor did  not  take  up  my  ticket;  he  merely 
looked  at  it,  and  banded  it  back  to  me.  The 
conductor  from  Sapulpa  was  not  the  same  we 
bad  before  reaching  there.  The  conductor  did 
not  tell  me  I  was  on  the  wrong  train  and  did 
not  offer  to  carry  me  back,  and  I  came  on  to 
Oklahoma  City.  I  had  no  friend  or  acquaint- 
ances Uving  in  Oklahoma  City,  and  was  trav- 
eling alone.  I  stayed  at  Oklahoma  City  until 
about  1  o'clock  that  night  I  was  there  with- 
out friends,  and  was  very  anxious  to  get  home. 
I  called  over  the  long  distance,  and  notified  my 
folks  that  I  was  at  Oklahoma  City.  I  got  home 
about  5  o'clock  the  next  morning,  and  my  mother 
was  dead.  I  did  not  know  she  was  dead  until 
I  reached  Ardmore.  My  brother  and  Dr.  Hardy 
met  me  at  the  train  and  told  me  of  mother's 
death.  I  was  in  very  bad  shape.  The  doctor 
met  me,  and  they  took  me  home  and  had  to  keep 
m^  under  the  influence  of  hypodermics  all  day. 
I  could  hardly  stand  it— it  nearly  killed  me 
when  they  announced  that  mother  was  dead. 
The  doctor  fhen  took  charge  of  me,  and  I  was 
in  pretty  bad  shape  for  some  time  after  that. 
My  health  was  poor  for  a  long  time.  I  suffered 
from  nervousness.  I  have  not  recovered  from 
the  effect  of  it  yet.  My  ticket  from  Oklahoma 
City  to  Ardmore  cost  me  12.  I  came  over  the 
Santa  F6.  I  was  under  the  direct  care  of  the 
doctor  for  several  months.  I  was  in  good  health 
when  I  got  to  the  train  at  ManafiehC  My  con- 
dition was  about  the  same  at  Sapulpa,  hut  there 
was  a  change  at  the  time  I  got  off  the  train  at 
Oklahoma  City,  and  the  doctor  gave  me  some 
medicine  at  that  place.  She  was  a  lady  doctor, 
and  I  was  staying  at  her  home.  I  got  worse 
before  I  got  to  Ardmore,  It  was  because  I  knew 
I  had  missed  my  train,  and  it  would  throw  me 
late,  and  was  afraid  mother  would  be  dead  when 
I  got  there.  I  was  worried  on  that  aorount. 

"Cross-Examination. 

"I  had  lived  at  Ardmore  about  seven  years. 
I  was  in  Missouri  on  a  vacation.  I  had  been 
working  for  the  telephone  people  about  two 
^ears  prior  to  that  time,  and  I  am  still  work- 
ing for  them.  I  left  Ardmore  about  July  Ist. 
I  was  horn  in  Colorado.  At  the  time  I  made 
this  trip  I  was  a  grown  young  lady.  When 
I  left  ArdmoTS  the  1st  of  July  I  don't  know 
what  road  I  left  over.  I  did  not  leave  to  go  to 
Missouri.  I  went  to  Tishomingo.  I  don't  know 
what  road  I  went  over  to  Tishomingo.  I  don't 
know  what  road  I  traveled  over  going  to  Missouri 
from  Tishomingo.  I  don't  remember  making 
any  change  except  at  Springfield.  I  had  lived 
near  Springfield,  and  had  been  there  before  this 
time.  When  I  moved  to  Ardmore  we  moved 
from  Mansfield.  I  don't  remember  what  road 
we  came  over.  I  was  about  16  at  that  time.  I 
don't  know  whether  we  came  by  Sapulpa  or  not. 
I  knew  that  Ardmore  was  south  of  Oklahoma 
City.  I  suppose  I  had  a  different  condnctor  be- 
tween Mansfield  and  Springfield  &om  the  one 
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between  Sprioefidd  and  Sapulpa.  It  was  a 
couple  of  hours  after  receiving  the  telegram  of 
mother's  illoess  before  I  left  Mansfield.  I  did 
not  talk  to  au;  one  else  there  about  what  road 
1  would  have  to  go  over  to  get  to  Ardmorc.  I 
could  only  buy  my  ticket  over  the  Frisco.  I 
asked  no  one  where  I  was  visiting  if  I  would 
have  to  make  any  changes  between  Mansfield 
and  Ardmora.  I  did  not  know  all  the  changes  I 
would  have  to  make.  I  did  not  know  I  would 
have  to  change  at  Madill.  I  did  uot  suppose  I 
would  get  on  the  train  at  Mansfield,  and  get 
off  at  Ardmore,  but  I  supposed  they  would 
tell  me.  1  just  got  on  the  train  and  supposed 
they  would  etaaa  and  tell  me  when  to  cuange. 
They  came  to  me  between  Mansfield  and  Spring- 
field and  told  me  I  would  have  to  change  at 
Springfield.  At  that  place  I  asked,  and  they 
showed  me  what  train  to  get  on.  When  I  got 
my  ticket  at  Mansfield  I  did  not  ask  the  agent  if 
I  would  have  to  make  any  changes.  I  do  not 
ronember  if  I  asked  any  one  at  Springfield  if 
I  would  have  to  make  any  change.  I  do  not 
know  whether  the  train  I  got  on  at  Springfield 
was  a  different  one  from  the  one  I  came  in  on 
or  not.  I  got  off  at  Springfield  and  waited  some 
little  time.  I  think  there  was  a  different  con< 
ductor  on  the  train.  He  looked  at  my  ticket, 
punched  it,  and  gave  it  back  to  me.  I  had  no 
conversation  with  him  whatever.  I  did  not  go 
to  sleep.  I  was  awake  all  night  I  knew  when 
we  reached  Monett  I  do  not  know  whether 
we  changed  conductors  there'  or  not.  I  don't 
know  whether  I  saw  the  same  conductor  that  I 
saw  at  Springfield  on  the  train  any  more  before 
we  reached  Oklahoma  City  or  not.  I  don't  think 
any  one  to(A  up  my  ticket  between  Springfield 
and  Sapulpa  again  and  looked  at  it.  I  am  sure 
of  it— I  am  positive.  I  don't  know  whether 
they  changed  conductors  at  Monett  or  not.  I 
had  no  conversation  with  the  conductor  Tho 
punched  my  ticket  at  Springfield.  My  ticket 
was  not  examined  again  until  after  I  passed 
Sapulpa.  Just  before  we  got  to  Sapulpa  I  ask- 
ed the  conductor  if  I  should  change  cars  at 
Sapulpa.  I  have  not  seen  him  here  this  morn- 
ing.  I  do  not  know  that  I  would  recognize  him. 
He  was  a  medium  sized  man  and  very  gray. 
.The  gentleman  over  there  is  not  the  man  I  ask- 
ed if  I  should  change  cars  at  Sapulpa.  I  know 
it  was  the  conductor  I  was  inquiring  of.  I 
asked  hfan  as  he  went  through  the  car,  and 
again  in  a  few  minutes  when  be  come  back 
through  the  car.  He  was  the  same  man  that 
punched  my  ticket  at  Springfield.  It  was  day- 
fight  when  we  got  to  Sapulpa.  I  did  not  get 
(A  for  breakfast.  I  think  the  train  stayed 
there  about  a  half  ar  hour.  I  did  not  hear  the 
porter  announce  the  station  of  Sapulpa.  I  did 
not  hear  him  say  they  would  stQp  there  for 
breakfeat.  I  did  not  hear  him  say  that  all  pas- 
sengers for  Mounds,  Francis,  Ada,  Denison,  and 
Sherman  would  go  back  in  the  rear  coach,  and 
tiiose  for  Oklahoma  Oity  to  remain  in  the  coach 
in  which  I  was  sitting. 

"I  didn't  sleep  any  during  that  entire  night. 
I  remained  in  the  eoedi  while  the  others  got 
off  for  breakfast  After  we  left  Sapulpa  a  npw 
conductor  came  around  to  take  up  tickets.  It 
was  not  the  gentleman  who  was  brought  in  for 
me  to  identify.  I  have  never  seen  this  man 
until  I  saw  lum  at  the  telephone  office  yester- 
day. This  conductor,  taking  up  tickets  out  of 
Sapulpa,  did  not  say  anything  to  me — just  look- 
ed at  my  ticket  and  banded  it  back  to  me.  He 
did  not  tell  me  I  should  have  changed  cars  at 
Sapulpa.  I  did  not  ask  him  if  I  could  go  on 
to  Oklahoma  City  and  take  the  Santa  F4.  I  did 
not  know  but  what  I  was  on  the  right  train. 
.1  asked  him  just  before  I  got  there  about  it, 
but  I  did  not  ask  him  when  he  looked  at  my 
ticket.  It  was  after  I  left  Sapulpa  I  asked  him 
if  I  could  make  connections  at  Oklahoma  City, 
and  be  wanted  to  know  what  with,  and  he  told 
me  I  would  not.  When  he  took  my  ticket  after 
passing  Sapulpa  he  made  no  inquiry  at  all  about 
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why  I  was  on  that  train.  When  I  left  Mans- 
field I  did  not  linow  whether  I  would  go  throngh 
Oklahoma  City  to  reach  Ardmore  or  not.  I 
did  not  ask  any  one  whether  I  would  go 
through  Oklahoma  City  or  not  until  after  I  bad 
passed  Sapulpa.  The  conductor  was  the  only 
one  I  talked  to  on  the  train  about  wbere  I 
should  make  connection.  I  got  to  Ardmore  the 
morning  after  I  arrived  at  Oklahoma  City. 
Mother  died  before  I  left  Mansfield." 

After  teatifying  In  her  own  behalf  the 
plaintiff  rested,  and  the  defendant  lutroduO' 
ed  Its  eridaice  whlcb  la,  in  substance^  as 
follows: 

B.  Ll  Faye  testified: 

"My  home  is  in  Springfield,  Mo.  I  have  lived 
there  40  years.  I  am  a  conductor  on  tbe  Frisco 
railroad.  I  have  been  in  the  service  of  the 
Frisco  as  conductor  nearly  41  yeara.  I  waa  en- 
gaged as  such  on  July  27,  1908.  I  was  on  the 
train  from  Mansfield  to  Oklahcnna  City  that 
day,  and  found  the  plaintiff  on  my  train  after 
leaving  Sapulpa.  I  examined  her  ticket  after 
leaving  Monett.  At  that  time  I  told  her  she 
was  in  the  Oklahoma  City  car,  and  when  we  got 
to  Sapulpa  to  go  back  to  the  rear  car ;  that  that 
went  to  tbe  Red  River  Division.  I  did  not  tdl 
her  the  particular  towns  on  the  Red  lUver  Divi- 
sion this  car  went  to,  but  told  her  it  went  to 
Sherman,  Tex.  I  do  not  know  that  she  made 
any  reply.  I  just  punched  her  ticket  and  band- 
ed it  ^ck  to  her.  It  was  not  for  me  to  take 
up.  She  had  to  go  through  two  other  conduc- 
tors* bands.  I  went  aboard  tbe  train  at  Monett 
on  the  night  of  July  27th  at  about  11 :25.  and  wa 
reached  Oklafaoma  City  July  2Sth.  I  had  no 
further  conversation  with  the  plaintiff  after  t 
examined  her  ticket  out  of  Monett  until  I  found 
her  on  my  train  after  leaving  Sapulpa.  At  tbe 
time  I  examined  her  ticket  I  tt^d  ner  to  so  back 
in  the  rear  car  on  reaehin|;  Sapulpa.  The  porter 
was  along  with  me,  waking  up  tbe  passengers. 
I  know  the  station  of  Sapulpa  was  called  by  the 

Sorter  before  the  station  was  reached.  I  heard 
im  calling  the  station  and  beard  him  calling  the 
changes  for  the  Red  River  IKviidon.  As  nearly 
as  I  can  remember,  he  said :  This  car  is  going 
to  Oklahoma  City:  parties  going  south  [called 
the  sutiona  then]— Beggs,  Mounds,  Francis. 
Ada,  Madill,  Shemmn-^ake  the  next  car  ba<^ 
Q.  Now,  Mr.  Faye,  when  you  found  tiie  young 
lady  on  the  train  after  you  bad  passed  Sapulpa, 
what  conversation  did  you  have  with  ber,  if 
any?  A.  I  asked  her  why  she  didn't  go  bade 
in  the  other  car.  I  told  ber  she  had  been  car- 
ried  by.  She  said  she  didn't  understand  what 
I  said  to  her.  I  told  her  I  notified  her,  leaving 
Monett,  and  she  said  she  didn't  understand  what 
I  said  to  her.  I  told  her  abe  had  missed  ber 
connection,  and  if  she  had  rather  pay  her  far« 
from  Oklahoma  City  on  to  Ardmore,  1  would 
honor  her  ticket  to  Oklahoma  City:  I  would 
help  ber  out  that  much.  Q.  What  did  she  say 
to  that?  A.  She  said  she  would  rather  do  tbat 
then  get  off  and  go  back  to  Sapulpa.    Q.  Did 

?'ou  advise  her  what  connection  she  would  make 
f  she  went  to  Sapulpa?  A.  I  told  ber  she 
would  have  to  lay  over  24  hours.  Q.  Did  yon 
hare  any  further  conversation  with  her  after 

Sou  told  her  you  would  honor  her  ticket  to 
iklahoma  Oity?  A.  No.  air.  Q.  I  wiU  mA 
you  whether  or  not  this  young  lady  asked  yoo, 
just  before  reaching  Sapulra,  if  she  should 
make  a  change  tbere?  A.  no,  sir;  she  did 
not"  "We  were  due  to  leave  Monett  at  11:16. 
I  would  not  eay  positively  whether  we  left  there 
on  time  or  not.  I  was  on  that  train.  I  don't  knew 
whether  I  wakened  plaintiff  or  not.  I  could  not 
say  whether  she  waa  asleep  or  not.  I  know 
plaintiff  was  in  that  car.  I  bad  never  seen  ber 
before.  The  porter  was  along,  and  we  came  on 
into  Sapulpa.  I  told  her  to  go  back  in  the 
rear  ear.  I  did  not  go  to  her  and  offer  to  carry 
her  baggajc*  back.  I  did  not  aee  tb»  porter  g» 
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beck  to  ber.  There  were  quite  a  number  of 
people  In  the  car.  I  knew  she  was  traveling 
alone.  We  had  a  porter  to  help  people  with 
their  baggage  and  other  things.  I  didii't  send 
him  to  wait  on  this  lady.  He  was  there  to  wait 
on  all  of  them.  1  did  not  go  hack  to  see  what 
pBBscngers  got  oft.  I  give '  them  inatnictlons, 
and  the  crew  help  the  people.  I  gave  her  the  in- 
stnictionfl  at  Monett.  Monett  is  156  miles  from 
Sapulpa.  We  got  to  Sapnlpa  about  6:30  in 
the  morning.  The  sun  was  up,  I  told  her  to 
walk  back  in  the  next  car  at  Sapulpa.  The 
porter  was  standing  by  and  heard  It  I  next 
saw  her  after  leaving  Sapulpa.  when  I  went 
thiDorii  the  train.  I  told  her  if  she  got  off  and 
went  Mck  she  would  have  to  lay  orer  24  hours. 
There  were  but  two  traiu  a  day  to  Sherman, 
the  last  one  leaving  Sapnlpa  at  noon.  Sbo 
couldn't  have  gotten  oack  to  Sapidpa  until  S  in 
the  aftenuMD.  I  did  not  take  m  her  ticket, 
and  do  not  know  where  it  fa  now.  I  think  I  was 
aaked  about  the  ticket  by  the  office.  I  tirink  It 
was  presented  for  refund  or  something.  I  did 
not  make  any  special  r^ort  atxrat  having  tak- 
en her  from  Sapnlpa  to  Oklahoma  City  without 
n  tiAat  I  knew  the  yoang  lady  waa  carried 
by  whn  she  left  Sapulpa."^ 

The  defendant  then  rested,  and  plaintiff 
waa  recalled  and  gave  in  substance,  the  fol- 
lowing testimony: 

*'I  have  heard  the  witness  Faye  testify  to 
what  he  savs  he  told  me  on  leaving  Monett.  He 
did  not  tell  me  anything  of  the  kind.  He  did 
not  tell  me  after  leaving  Saptdpa  that  If  I  went 
back  there  I  would  have  to  lay  over  there  24 
hours,  and  that  he  would  take  me  on  to  Okla- 
homa (Sty  if  I  preferred.  NdUier  did  any  other 
cmdnetcw  say  anytUnc  <tf  that  kind  to  me." 

At  tbft  coDclnrion  oC  the  testimony  the 
eouit  Initnicted  the  inry,  nod,  rdyliig  upon 
the  hiOetBt  it  aivears  that  the  <ndy  exception 
takm  to  0ie  Instractloiis  was  by  d^eodant, 
to  pansraph  No.  18,  whldt  Is  as  follows : 

"(13)  If  yon  find  for  the  plaintiff,  you  will 
fix  her  recovery  at  a  sum  not  to  exceed  the 
amount  claimed  in  her  petition,  and  you  may 
take  into  consideration  in  so  doing  the  amount 
of  money  expended  b^  her  in  addition  to  the 
sum  she  would  otherwise  have  had  to  expend  in 
reaching  Ardmore,  as  testified  to  In  the  evidence, 
and  such  damages  as  you  may  think  is  commen- 
surate with  thq  effect  upon  her  mental  and  phys- 
ical condition,  caused  by  the  nocUgence  ol  the 
railway  company  defendant"  • 

Upon  the  lasaes  thus  presented  the  Jury 
returned  a  verdict  for  plaintiff  In  the  sum 
of  9500,  and  Judgment  was  entered  according- 
ly. Motion  for  new  trial  was  orerruledt  ex- 
ceptions saved,  and  defuidant  brings  error. 

W.  r.  Bvans,  of  St  Lotda,  Mo.,  and  B.  A. 
KUeoBdunldt  and  J.  H.  Grant,  both  of  Okla- 
homa Oityf  Ibr  plajntlfl  In  error.  Wm.  H. 
McNesl,  of  Ohlckaaha,  and  Cruce  k  Potter, 
of  Ardmore»  tor  defendant  In  error. 

BOBBBRTB,  a  (after  atathig  the  facta  as 
Above).  Ooansel  tor  defendant  in  their 
briefs  submit  the  following  reasons  why  this 
case  sbonld  be  reversed: 

"*(!)  Becaose  plalntUt  failed  to  ahow  any  neg- 
ligoiee  on  the  part  of  defendant ;  (2)  because 
the  contributory  negligence  of  the  plaintiff  was 
conclusively  established  by  the  evidence ;  (3)  be- 
cause the  plaintiff  was  permitted  to  testify  as 
to  the  effect  of  the  alleged  negligence  of  defend- 
ant bad  upon  ber  health,  when  there  were  no  al- 
legations in  her  petition  authoriziiv  same;  (4) 


becaiue  plaintiff  asks  in  the  prayer  of  her  peti- 
tion for  $2  compensatory  damages,  and  for 
$1,997  punitive  damages,  and  the  evidence  shows 
clearly  and  conclusively  that  she  is  not  entitled 
to  more  than  the  $2  prayed  for,  if  that ;  and 
a  verdiot  was  returned  for  $500 ;  (5)  because  of 
erro>6  of  the  court  in  its  instructions  to  the  ju- 
ry, especially  as  to  the  measure  of  damages." 

[1,  2]  The  first  contention  Is  tbat  the  plain- 
tiff failed  to  show  any  negligence  on  the 
part  of  the  defendant  As  stated  by  Justice 
Hayes,  In  the  former  opinion  In  this  case 
(31  Okl.  521,  122  Pac.  502,  39  L.  R.  A.  [N. 
a]  663): 

"The  gist  of  the  negligence  alleged"  In  plain- 
tiffs petition  'is  that  upon  Inquiries  by  her  of 
the  servants  of  defendant,"  who  were  in  charge 
of  the  train  upon  which  she  was  .riding,  "before 
reaching  SapnJpa,  for  information  that  would 
enable  her  to  know  where  she  would  have  to 
make  the  change,  said  servants  neglected  and  re- 
fused to  give  her  such  informatlmi.'' 

That  allegation  charges  not  only  ne^- 
gence,  but  willful  and  intentional  mlscon- 
dnct,  and.  If  proven,  wonld  clearly  show  Di- 
ligent and  intentional  misconduct  on  the  part 
of  the  defendant  In  support  of  this  allega- 
tion, the  plaintiff  testified  that  she  asked  the 
conductor  on  two  different  occasions  If  she 
had  to  change  at  Sapulpa,  and  he  did  not  an- 
swer ber  at  either  time.  Of  coarse,  tbat  was 
denied  by  the  conductor,  bnt  with  that  the 
court  Is  concluded.  It  was,  and  is,  a  ques- 
tion for  the  Jury.  The  law  as  laid  down  by 
Justice  Hayes,  supra,  upon  the  authority  of 
Hutchinson  on  Carriers,  {  1129  (2d  Ed.)  Is: 

"It  is  the  duty  of  a  carrier  to  furnish  those 
who  toke  passage  upon  its  trains  sufficient  In- 
formati<Hi  to  enable  them  to  embark  upon  the 
trains  by  which  they  can  reach  their  destination, 
and  that  they  may  be  enabled  to  pursue  their 
ionmcy  without  unnecessary  danger  or  delay." 

"A  verdict  or  flodinga  of  the  jury,  based  upon 
evidence  reasonably  tending  to  support  them, 
will  not  be  disturbed  on  appeaL"  umion  et  a1. 
V.  Lyle,  28  Okla.  480.  114  Pac  618  (approved 
and  adopted  by  many  other  dedrioni  in  this 
court). 

Hie  second  contention  of  defendant  is  that 
plaintiff  was  guilty  of  such  contributory  neg- 
ligence as  would  preclude  her  from  recover- 
ing, and  In  support  of  this  they  contend  that 
It  is  a  matter  of  ctxnmon  'observation  that 
stops  on  railroads  for  meals,  and  all  Junc- 
tion points,  are  always  called,  and,  further, 
the  fact  that  plaintiff  remained  In  the  car 
for  30  minutes  at  Sapulpa,  while  the  pas- 
sengers and  crew  were  taking  breakfast, 
without  inquiring  of  some  of  the  passengers, 
or  the  ticket  agent,  or  from  some  Other  em- 
ploye or  person,  if  a  change  of  trains  or 
cars  was  necessary,  1b  inconsistent  with  ordi- 
nary care  and  prudence,  and,  taken  In  con- 
nection with  the  fact  that  she  had,  just 
prior  to  reaching  Sapulpa,  made  at  least  two 
.futile  attempts  to  ascertain  If  she  would 
have  to  change  at  tbat  station,  is  conclusive 
evidence  of  gross  negligence  on  the  part  of 
plaintiff,  In  not  following  up  said  Inauiriea. 

All  these  questions  of  contributory  negli- 
gence, we  must  presume,  were,  under  proper 
Idstnictions,  submitted  to  the  Jury  and,  with- 
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In  the  well-known  rule,  will  not  be  disturbed. 
It  must  be  conceded  that  the  defendant  was 
not  bound  to  elve  tlie  plaintiff  special  per- 
sonal notice  tbat  a  change  of  cars  was  neces- 
sarj,  and  also  tbat  all  tbat  could  be  required 
of  the  defendant  would  be  to  give  tbe  usual 
call  in  the  coach  of  the  arrival  at  the  des- 
tination of  a  passenger,  or  at  such  stations 
where  a  change  of  cars  or  trains  might  be 
expected,  but  this  case  Is  not  based  upon 
these  propositions.  As  stated  before,  the 
gist  of  the  plaintiff's  complaint  is  not  for 
failure  to  give  such  general  notice  or  In- 
formation, but  her  cause  of  action  herein  Is 
founded  on  the  neglect  and  refusal  ot  the 
servants  of  the  defendant  to  notify  the  plain- 
tiff of  the  necessary  changes,  when  called  on 
by  ber  for  such  Information,  which  means 
more  than  negligence,  and  amounts  to  a  posi- 
tive, intentional  violation  of  duty. 

The  question  as  to  the  real  facts  In  the 
case  Is  by  the  law  and  decisions  of  this  court 
taken  away  from  the  trial  court  and  placed 
In  the  hands  of  tbe  jury,  and  although  this 
court  may  differ  with  the  Jury  In  its  opinion 
of  the  true  facts,  nevertheless,  we  are  bound 
by  the  findings  of  the  jury  unless  they  are 
clearly  and  manifestly  wrong,  which  we  can- 
not assume  to  say. 

The  third  contention  of  counsel  is  that  the 
plaintiff  was  permitted,  over  the  objection  of 
defendant,  to  testify  as  to  the  effect  the  al- 
leged negligence  of  the  defendant  bad  upon 
her  health,  which  was  not  included  in  the 
allegations  of  her  petition.  The  allegations 
of  tbe  petition  Is  that  "she,  suffered  Kreat 
mental  pain  and  anguish,  and  great  physi- 
cal exhaustion."  In  support  of  this  allega- 
tion, among  other  things,  lOie  testified  as  fol- 
lows: 

"Q.  Now,  Ml  S3  Lena,  I  will  get  you  to  tell  the 
jury  what  your  condition  was,  your  phyBical 
condition,  at  the  time  you  got  there?  A.  Well, 
I  was  in  very  bad  shape.  Q.  What  effect  did 
the  announcement  of  your  mother's  death  have 
upon  you?  A.  I  couldn't  hardly  stand  it;  it 
just  nearly  killed  me  is  alt  Q.  Then,  after 
tbat,  you  say  the  doctor  took  charge  of  you 
there?  A.  Yes,  sir.  Q.  And  wliat  was  your 
conaition  after  that,  for  how  long?  A.  Well, 
I  was  in  pretty  bad  shape  for  some  time  after 
that ;  my  health  was  poor  for  a  long  time.  Q, 
What  was  the  matter  with  your  health?  A. 
Nervousneas.  Q.  Have  yon  fully  recovered  from 
that?  A.  No,  sir;  I  have  not.  Q.  How  long 
were  you  under  the  treatment  of  a  physician 
after  this,  by  reason  of  the  shock  of  being  left 
on  this  train?  A.  I  was  under  his  direct  care 
for  several  months.  Q.  Can  you  tell  tbe  jury 
what  was  the  cause  of  that?  A.  Well,  it  was 
because  I  Icnew  that  I  had  missed  my  train, 
and  it  would  throw  me  so  late,  and  I  didn't 
know— I  was  afraid  that  my  mother  would  be 
dead  when  I  got  there,  and  I  was  wmried  on 
that  aocount." 

Plaintiff  Insists  that  this  particular  testi- 
mony Is  immaterial  and  prejudicial  because 
the  Issues  do  not  include  the  Impairment  of 
health.  The  effect  of  this  contention  Is  that 
the  court  should  say  as  a  matter  of  law  that 
"suffering  great  mental  pain  and  anguish 
and  gi-eat  physical  exhaustion"  does  not  af- 


fect or  Impair  the  health.  This  we  cannot 
do.  In  her  testimony,  the  plaintiff  says  the 
trouble  with  her  health  was  nervousness. 
This  was  all  left  to  the  Jury  without  the  aid 
or  assistance  of  competent  expert  testimony, 
and  this  court  Is  not  inclined  to  assume  the 
responsibility  of  entering  Into  the  field  of 
scientific  diagnostic  investigations  of  tills 
character.  The  personal  opinion  of  the  writ- 
er hereof  Is  that  "suffering  great  meotal 
pain  and  anguish  and  physical  exhaustion 
might,  under  some  circumstances,  affect  the 
health  of  a  person ;  but,  as  said  before,  we 
have  left  that  to  the  jury. 

[3]  The  fourth  insistence  Is  that  plaintiff 
prays  for  only  $2  compensatory  damages, 
and  for  $1,997  punitive  damages,  and  the  evi- 
dence shows  that  she  Is  not  entitled  to  ex- 
ceed $2  damages,  if  anything,  while  the  ver- 
dict was  returned  for  $500.  If  the  findings 
of  the  jury  as  to  tbe  conduct  of  the  servants 
of  the  defendant  are  correct,  there  can  be  no 
question  as  to  plaintiff's  right  to  recover  the 
$2  expended  for  extra  railroad  fare  from 
Oklahoma  City  to  Ardmore,  and  that  we  will 
consider  as  settled.  This  brings  us  to  tbe 
question  of  the  right  to  recover  punitive  dam- 
ages, and  therein  the  amount  of  such  re- 
covery, if  any.  The  plaintiff  prays  "for  judg- 
ment In  the  sum  of  $2  compensatory,  and 
$1,997  punitive,  damages."  In  the  former 
decision  In  this  case  It  was  said: 

"We  think  the  same  principle  tbat  governs  the 
right  of  a  passenger  to  recover  exemplary  dam- 
ages in  cases  where  a  passenger  has  been  car- 
ried beyond  his  destinatum  by  fault  of  tbe  car- 
rier in  not  stopping  its  train  or  in  failing  to  gzTe 
notice  of  the  train's  approach  to  the  station  of 
the  passenger's  destination,  is  applicable  to  this 
case ;  and  that,  while  in  tbe  absence  of  reckless- 
ness, willfulness,  wanton  or  gross  n«ligence 
tbe  railway  company  is  not  liable  to  the  pas- 
senger for  exemplary  damages,  if,  on  the  other 
hand,  there  is  willftd  or  recldesa  negligeno^  re- 
covery of  such  damages  may  be  bad.  V.  &  M. 
R.  R.  Go.  V.  Scanlan.  63  Miss.  413;  Birmiog- 
hom  By.,  Light  &  Power  Co^  v.  Nolan,  134 
Ah».  329  [S2  South.  715];  Chicago,  St  L. 
New  Orleans  Ry.  Co.  v.  Scurr,  50  Miss.  45« 
[42  Am.  Rep.  373];  Dorrah  v.  la  Cent.  R.  Co^ 
fi5  Miss.  14  L3  South.  36,  7  Am.  St  Rep.  629]: 
Mnnphis  &  Cincinnati  Packet  Co.  v.  Nagel. 
97  Et.  9  [29  S.  W.  7431:  Harlan  v.  Wabash 
Ry.  Co..  117  Mo.  App.  537  [94  B.  W.  7371: 
Samuels  v.  Richmond  St  Danville  Ry.  Co.,  35 
S.  C.  493  [14  S.  E.  943]  28  Am.  St  Repu 
883:  LouisviUe  &  Nashville  By.  Co.  v.  BaV- 
lard,  SS  Ky.  1S9  CLO  8.  W.  42912  UR.  A.  6»L 

"The  action  of  defendant  complained  of  in  the 
case  at  bar  is  not  one  of  simple  omission  to  per- 
form a  duty:  the  nf^li^ent  act  does  not  consiM 
of  misdirecting  plaintiGf  or  wrongfully  iaform- 
ing  her,  but  ik  intentional  and  willful  refusal 
to  give  to  her  Information  under  clrcamstances 
tLat  made  it  tbe  duty  of  the  carrier  and  its 
servants  to  give  her.  If  the  allegations  of  tbe 
petition  be  true— and  for  the  purpose  of  the  de- 
murrer they  are  assumed  to  be — approaching 
the  very  station  where  it  was  necessary  for 
plaintiff  to  depart  from  the  train  to  make  a 
change  of  cars  in  order  to  readi  ber  destinatioB 
over  defendant's  line  of  railway  on  which  she 
bnd  bought  a  ticket  plaintiff  not  only  once,  bat 
ri'ppatedly,  made  an  effort  to  ascertain  from  de- 
fendant's servants  such  information  r^arding 
her  route  as  would  enable  ber  to  know  where  to 
change  cars;  but  ber  efforts  were  disre^rtled 
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and  tbe  Decesaaij  Instractloii  refused  her.  This 
willful  ne^liseBce  on  the  part  of  defendant's  em- 
ploy^B  resulted  in  her  being  carried  off  her 
route,  delayod  in  her  journey,  and  ultimately 
landed  at  a  point  on  defendant's  road  -where 
she  was  compelled  to  take  passage  over  another 
railway  company's  line  in  cu^er  to  reach  tbe 
end  of  her  journey." 

That  is  tbe  settled  law  of  this  case,  and 
is  in  line  with  the  ^eat  weight  of  author- 
ities on  the  subject.  We  are  not  unmindful 
of  the  direct  conflict  In  the  testimony  of  the 
plaintiff  and  the  conductor  In  charge  of  the 
train,  and  we  are  not  justified  In  adopting 
o.ur  views  as  to  the  weight  of  the  evidence 
on  that  question.  Our  duty,  is  to  adopt  the 
findings  of  the  jury,  which  we  do.  and  there- 
fore conclnde  that  the  conductor,  upon  the 
repeated  requests  of  plaintlfT,  refused  to  give 
her  the  information  as  to  change  of  cars  at 
Sapnlpa.  and  because  of  such  refusal  she 
was  carried  to  Oklahoma  City  instead  of  her 
home  at  Ardmore.  Counsel  tor  defendant 
cite  Thompson  on  Carriers  of  PaBsengers.  | 
27,  p.  S73,  where  It  is  said: 

"  'Exemplary,'  'punitive,'  or  Mndictive'  dam- 
afKs,  sometimes  called  'smart  money,'  are  only 
awarded  in  cases  where  there  is  an  element  (Mf 
frand,  malice,  or  such  a  degree  of  n^Ugencp  as 
indicates  a  reckless  indifference  to  consequences, 
oppreasiOD,  insult,  rudeness,  caprice,  willful- 
ness, or  other  causes  of  aggravation  m  the  act 
or  omission,  causing  the  injury." 

This  language  is  peculiarly  applicable  here 
wherein  It  Is  said: 

•  •  •  "Punitive  damages  are  only  awarded 
in  cases  where  there  is  an  element  of  fraud,  mal- 
ice, or  such  a  degree  of  negligence  as  indicates 
a  reckless  indifference  to  consequences,  oppres- 
sion. Insult,  rudeness,  willfulness,  or  other  caus- 
es of  aggravation  in  the  act  or  omission,  causing 
the  injury." 

We  are  also  of  opinion  that  this  case,  as 
settled  by  the  findings  of  the  jury,  comes 
within  the  language  of  section*  2851,  Rev. 
Laws  of  Okl.  1910,  Ann.,  which  Is  as  follows: 

"In  any  action  for  the  breach  of  an  obligation 
not  arising  from  contract,  where  tbe  defendant 
has  been  guilty  of  oppression,  fraud  or  malice, 
actual  or  presumed,  the  jury,  in  addition  to  the 
actual  damages,  may  give  damages  for  the  sake 
of  example,  and  by  way  of  punishing  the  de- 
fendant.'^ 

Considering  tbe  question  of  tbe  amount  of 
punitive  damages  fixed  by  the  jury,  we  take 
it  that  for  compensatory  damages  they  dttl 
not  exceed  the  sum  of  $2  as  prayed  for,  and 
therefore  the  balance  of  the  $500  Included 
In  the  verdict  was  for  punishment  of  the  de- 
fendant In  fixing  this  amount,  we  cannot 
take  Into  consideration  the  death  of  the 
-  mother,  nor  In  fact  any  other  matter,  except 
that  the  conductor  refused  to  give  plaioiet 
.  tbe  Information  asked  for,  and  to  our  mind, 
under  all  the  <drcumstan'ces,  a  floe  of  $300 
would  be  sufficient,  and  that  the  judgment 
■bonld  be  reduced  to  the  amount  of  $302. 

We  have  carefully  considered  the  objec- 
tkms  to  Instruction  No.  13,  given  by  the 
court;  and,  under  all  tbe  circumstances  of 
tbe  case,  and  the  holdings  herein,  we  are  of 


the  opinion  that  no  error  twejndldal  to  plain- 
tiff was  committed  in  giving  that  iDstmction. 
We,  therefore,  reconunend  that  said  case  be 
modified  as  herein  before  suggested,  and  af- 
firmed. 

PEB  CUBUH.  Adopted  In  whole. 

BLACKWELL  et  al.  v.  UcCAIX  at  aL 
(No.  5310.) 

(Supreme  Court  of  Oklahoma.   Dec.  14,  1915.) 

(Bi/lla1>u$  bv  the  CourtJ 

1.  JuDGUENT  9sste82  —  PABim  BouirD  — 
Gbamtek. 

A  grantee  of  land  Is  not  bound  by  a  judg- 
ment in  an  action,^  to  wliich  he  is  not  a  par- 
ty, commenced  agamst  his  grantor  subsequent 
to  the  grant. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  fiS  1203-1206 ;  Dec  Dig.  «=3682.] 

2.  JUDQMENT  $=^97— OoNCLDSIVSNBSa— COL- 

LATKBAL  Attack. 

An  adjudication  of  the  jnrisdicticmal  facts 
in  a  domestic  judgment  is  conclusive  in  a  col- 
lateral proceedmg  attacking  such  judgment  by 
attempting  to  again  put  such  facts  in  issue. 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Gent.  Dig.  8}  037,  938 ;  Dec.  Dig.  «=»497.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Bogers  County; 
T.  L.  Brown,  Judge. 

Action  by  King  D.  Blacbwell  and  others 
against  Bobert  T.  McCall,  Jr.,  and  others. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.  Affirmed. 

A.  B.  Campbell,  of  Nowata,  for  plaintiffs 
in  error.  W.  H.  Kome^y,  of  Vinita,  and 
C  B.  Holtzendorff  and  P.  W.  Holtzendorff, 
botii  <tf  Glaremorek  for  defoidants  In  error. 

BLBAKMOBE.  C.  This  action  was  com- 
menced In  the  district  court  of  Bogers  county 
on  the  15th  day  of  April,  1912,  by  King  D. 
BlackweU.  Solomon  Blackwell,  and  Hazel 
Blackwell,  as  plaintiffs,  against  the  defend- 
ants In  error,  as  defendants,  for  the  posses- 
sion of  certain  lands,  damages  for  tbe  un- 
lawful detention  thereof,  the  cancellation  of 
certain  deeds,  a  mortgage  and  the  assign- 
ment thereof,  aU  of  record,  and  to  remove 
the  same  as  a  cloud  upon  their  title. 

The  facts  are  that  on  September  6,  1905. 
Rosa  Bla<^ell,  the  then  owner  of  the  lands 
involved,  conveyed  the  same  to  her  three 
children,  the  plaintiffs  above  named,  all  of 
whom  were  at  the  time  minors.  Thereafter 
Rosa  Blackwell  married  one  Brown.  In  No- 
vember, 1906,  she  commenced  suit  against 
her  said  children  In  the  United  States  Court 
for  the  Northern  District  of  the  Indian  Ter- 
ritory at  Claremore,  to  vacate  and  set  aside 
said  deed.  The  pleadings,  entries  upon  the 
appearance  docket,  etc..  In  said  cause  are  a 
part  of  the  record  here,  it  being  shown  there- 
by that  service  of  summons  in  said  action 
was  accepted  by  King  D.  and  Solomon  Bla(^- 
weU  on  Novonber  28,  1906.   Under  date  of 
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March  11,  1907,  apon  the  appesrasce  dodErt 

1&  shown  the  foHowlos  entry: 

"Service  on  minors,  KIds  David  aDtl  Solomon 
and  Hazel  Blackwell  shown.  Archibold  Boods, 
Esq,,  appointed  guardian  ad  litem." 

On  March  12,  1907,  the  guardian  ad  litem 
filed  answer.  Upon  the  advent  of  statehood 
the  cause  was  transferred  to  the  district 
court  of  Rogers  county. 

On  February  14, 1908,  by  Judgment  of  said 
court,  the  deed  from  Rosa  Blackwell  to  the 
plaintiffs  King  D.,  Solomon,  and  Hazel  Black- 
well  waa  canceled  and  set  aside;  the  ooort 
llndiDg: 

"Now  on  till*  the  14th  day  of  February.  1908, 
the  above-entitled  cause  la  reached  for  mal  up- 
on iu  regular  call,  both  parties  being  present 
and  announce  ready  for  trial,  and  agree  tbat 
said  cause  may  be  submitted  to  the  court  upon 
the  testimony  taken  before  Hon.  A.  M.  Etcben, 
Master  in  Chancery,  on  the  11th  day  of  March, 

1907,  and  filed  in  this  case  on  February  10, 

1908.  And  it  appearing  to  the  satisfaction  of 
the  court  that  tiie  complaint  in  this  case  was  fil- 
ed on  Norember  IS,  1907,  and  the  process  was 
issued  and  dul^  served  on  tbe  defendants,  and  it 
further  appearing  by  the  return  and  tbe  plead- 
ing in  this  case  that  the  defoidants  are  minors 
and  tbat  J.  B.  Brown,  of  Nowata  Indian  Ter- 
ritory, is  the  guardian  of  Haz^  Blackwell  and 
Solomon  Blackwell,  and  that  King  David  Black- 
well  now  Uvee  with  bis  mother,  Rosa  Brown, 
n«e  Blackwell,  and  tbat  on  March  11, 1907,  that 
Archibold  Bonds  was  duly  appointeid  guardian 
ad  litem,  of  all  of  the  defendants,  and  tbat  on 
March  12,  1907,  tbat  be,  tbe  said  guardian 
ad  litem,  filed  his  answer  in  this  case." 

On  April  8, 1909.  In  consideration  of  93,900, 
Rosa  Blackw^  executed  a  deed  conveying 
certain  lands.  Including  those  involved  here- 
in, to  the  defendant  Robert  T.  McCaU,  Jr., 
who,  on  February  18,  1910,  to  secure  a  debt 
of  $1,000,  nwrtgaged  the  same  to  W.  U  Dus- 
oiberry,  who  in  tnm  assigned  the  mortgage 
to  defendant  Van  Sant  Investmeit  CSompany. 
On  December  31,  1911,  McCall  and  wif6  con- 
veyed to  defendants  Yates  and  HcClain,  who, 
on  June  28,  1911,  oonveyed  to  defendant 
Frank  Landreth. 

It  was  atlpniated.  between  the  parties  here- 
to ''that  all  of  said  Instrnments  were  made, 
execnted,  and  delivered  for  value  and  with 
no  other  notice  of  plalntlfK^  claim  than  that 
disclosed  by  the  records  of  Rogers  coon^, 
Ohl."  Said  conveyances  were  all  duly  re- 
corded. Aft«  conveying  the  land  to  HcCall, 
Rosa  Blackwell  r&noved  from  this  state  and 
became  a  resident  of  California.  Thereafter 
on  September  22, 1011,  suit  was  instltnted 
King  David,  Solomon,  and  Hazel  Bla<Amll 
In  the  district  court  of  Rogers  county,  altme 
against  tbdr  mother,  Rosa  Blackwell  (Brown), 
to  vacate  and  set  aside  the  judgment  of  Feb- 
ruary 14,  1908,  setting  aside  and  canc^tng 
her  conveyance  of  said  lands  to  them ;  Solo< 
mon  being  at  the  tilme  In  the  United  States 
Navy  and  Hazel  In  California  with  her  moth- 
er. In  this  action  tbe  mother,  Rosa  Black- 
well,  the  only  party  defendant,  then  In  Cali- 
fornia, accepted  service  of  summons  and  en- 
tered her  appearance.  The  defendants  here- 
in had  no  notice  of  tbe  pendency  of  said 
actioa   On  December  14,  19U«  the  district 


court  of  Rogers  county  In  said  last-mentioned 
suit,  without  evidence,  save  the  flies  and  rec- 
ord In  the  former  action,  rendered  Judgment, 
declaring  void  and  vacating  the  Judgmoit  of 
February  14,  1908. 

Prior  to  the  Institution  of  the  instant  suit 
Solomon  Bladcwell  had  executed  and  deliv- 
ered to  King  D.  Blackwell  a  deed  purporting 
to  convey  a  certain  Interest  in  the  land  In- 
volved, subject  to  the  action  of  the  court,  and 
King  D.  Blackwell  In  turn  had  conveyed  the 
same  to  Dennis  B.  McNalr,  who  thereafter 
conveyed  the  same  to  Jack  Tllton;  the  lat- 
ter two  being  made  parties  plaintiff  herela 
Of  tbe  plalntiffa  King  David  Blackwell  alone 
appeared  and  testified  upon  the  trial  of  this 
cause.  In  reference  to  tbe  service  in  the 
original  action  brought  by  his  mother  against 
him,  his  brother  and  sister  wherein  her  deed 
to  them  was  canceled  and  set  aside,  he  stat- 
ed that  he  was  23  years  of  age  on  March 
27,  1912;  that  he  knew  his  age  by  reason 
of  an  argument  with  reference  thereto  he 
once  had  with  his  mother;  that  lie  was  not 
in  the  Indian  Territory  In  1906;  that  the  ac- 
ceptance of  service  in  tbat  action  was  sent 
to  him  by  his  mother  and  was  signed  by  him 
In  El  Paso,  Tex. ;  that  he  believed  his  broth- 
er, Solomon,  was  In  California  at  the  time. 
The  trial  court  found  for  defendants,  adjudg- 
ed the  defendant  Frank  I^andreth  to  be  the 
owner  of  the  land  Involved,  subject  to  tbe 
mortgage  of  the  Van  Sant  Investment  Com- 
pany, and  quieted  title  In  defendants. 

[1]  Plaintiffs  contend  t^at  the  trial  court 
erred  In  rendering  Judgment  for  defendants, 
and  ui^  that  notwithstanding  the  fact  that 
defendants  herein,  purchasers  In  good  faith 
and  for  value,  succeeded  to  the  Interest  of 
Rosa  Blackwell  In  the  land  Involved  subse- 
quently to  the  judgment  of  February  14, 
1908,  by  which  she  was  adjudged  to  be  the 
absolute  owner  thereof,  and  prior  to  the  in- 
stitution of  the  suit  by  the  original  plalntUts 
herein  against  her  alone,  wherein  they  ob- 
tained the  Judgment  of  December  14,  1911, 
vacating  and  setting  aside  her  former  Judg- 
ment against  them,  tbat  these  defendants 
are  privies  to  and  bound  by  aaid  last  Judg- 
ment. . 

The  uniform  doctrine  is  otherwise.  In 
De  Wattevllle  v.  Sims,  146  Pac.  224.  where 
the  authorities  are  collated,  it  is  announced: 

"It  being  a  general  rule  that  a  judgment  In  an 
action  commeuced  subsequently  to  a  purchase  of 
real  estate  is  not  binding  upon  the  purchasers 
not  parties  thereto." 

The  f^eral  Supreme  Oonrt  In  Dull  t. 
Blackman.  169  U.  S.  243.  18  Sup.  Gt  333,  42 
L.  Bd.  733.  a  case  in  whldi  the  fitcts  are-in 
many  respects  similar  to  those  in  the  Instant 
case,  declared  the  same  role  and  quoted  wltb 
approval  from  Freeman  on  Judgmoits  (1st 
Ed.)  1 162.  as  follows: 

"It  is  well  understood,  tbougb  not  usually  etat* 
ed  in  express  terms  in  works  upon  the  subject, 
that  no  one  is  privy  to  a  judgment  whose  suc- 
cession to  tbe  rights  of  property  thereby  af- 
fected, occurred,  previously  to  tbe  InstitutiMi  of 
the  suit   A  tenant  in  possession  prior  to  tb* 
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eMnmencement  of  an  aedcm  of  ejectment  csnoot 
therefore  be  Uwfallr  diqmneesed  by  the  judg- 
ment unless  made  a  part;  to  the  suit.  *  •  .* 
No  grantee  can  be  bonnd  by  any  judgment  in  an 
action  commenced  against  bis  grantor  snbse- 
qnent  to  the  grant,  otherwise  a  man  baring  no 
interest  in  property  oould  defeat  the  estate  of 
the  true  owner.  The  foreclosure  of  a  mort- 
gage, or  of  any  other  lien,  is  wholly  inoperative 
upon  the  rights  of  any  person  not  a  party  to  the 
suit,  whether  such  person  is  «  grantee,  judgment 
creditor,  attachment  creditor,  or  other  lien- 
holder." 

[2]  This  action  is  In  no  sense  a  direct  at- 
tack upon  tbe  judgment  of  February  14,  1908 
(Continental  Gin  Co.  t.  De  Bord,  34  OkL  66, 
123  Pac.  169),  bat  on  the  contrary  is  a  suit 
against  persons  who  were  not  parties  to  or 
cognizant  of  that  proceeding.  By  that  Judg- 
ment it  was  expressly  determined  that  the 
minor  defendants  therein,  the  plaintiffs  here, 
were  duly  served  with  process ;  tbat  defend- 
ants Hazel  and  Solomon  Blackwell  had  a 
legal  guardian,  resident  within  the  Jurisdic- 
tion of  the  court;  that  defendant  King  D. 
Blackwell  then  lived  with  his  mother,  Rosa 
Blackwell;  that  a  guardian  ad  litem  had 
been  duly  appointed  and  had  answered  in 
said  cause  for  all  three  of  the  minor  defend- 
ants, and  that  the  parties  were  present  In 
court.  These  findings  are  supported  by  the 
record,  and  constltate  an  adjudication  of  the 
Jurisdlctloq.al  facts,  which,  In  a  domestic 
Judgment,  is  concluBlve  In  a  collateral  pro- 
ceeding, such  as  is  the  present  case,  attadi- 
ing  such  Judgment  upon  the  ground  that 
such  findings  are  untrue.  In  Continental  Qln 
Go.  T.  De  Bord,  supra,  It  Is  held: 

"In  the  trial  of  any  lawsuit,  it  Is  necessary 
for  the  court  to  acquire  jurisdiction  over  the 
person  of  the  defendant;  and  when  the  court  has 
solemnly  passed  upon  this  question  of  jurisdic- 
tion, and  expressly  found  that  the  defendant 
was  present,  tbat  finding  is  as  conclusive  in  a 
collateral  proceeding  as  the  Judgment  of  the 
court  on  any  other  question  at  issue  in  that 
case.  Van  Flett  on  Collateral  Attack,  par.  468, 
citlrig  Eitel  v.  Foote,  39  CaL  439 ;  Hamish  v. 
Bramer.  71  CaL  IBS,  11  Pac.  888;  dictum  in 
Bridgeport  Savings  Bank  v.  Eldredge,  28  Conn. 
556,  Ste,  78  Am.  Dec.  688;  Osgood  v.  Black- 
more,  59  111.  261,  285 ;  Rumfelt  v.  O'Brien,  67 
Mo.  569,  672;  Lingo  v.  Burtord  (Mo.)  18  S. 
W.  1081 :  Harris  v.  McCIanahan,  79  Tenn.  [11 
Lea]  181,  186;  Letney  v.  Marshall,  79  Tex. 
613,  IS  S.  W.  686;  Marrow  v.  Brinkley,  85  Va. 
66.  6  S.  G.  606,  608 ;  Doe  ex  dem.  Sargeant  v. 
State  Bank,  4  McClean,  339,  346,  Fed.  Gas.  No. 
12360;  Colt  V.  Colt  <C.  O.)  48  Fed.  385." 
Bice  T.  Woolery,  88  Okl.  190.  132  pac  817: 
Black  on  Judgments  (2d  Ed.)  f  27S. 

TbB  Judgment  of  the  trial  conrt  Is  cnrect, 
and  should  he  atBrmed. 

PER  CURIAM.  Adopted  In  whole. 

(H  OkL  102)  ' 

BLACKWELL  et  al.  v.  MILAM  et  aL 
(No.  5311.) 

(Supreme  Court  of  Oklahoma.   Dec.  14,  1915.) 

Commissioners'  Opinion,  Division  No.  8.  Er- 
ror from  District  Court,  Rogers  County ;  T.  L. 
Brown,  Judge. 

Action  between  King  D.  Blackwell  and  others 
and  J.  Bartley  Milam  and  another.   From  the 


judgment,  the  parties  flnt  mentioaed  bring  er- 
ror. Affirmed. 

A.  B.  Campbell,  of  Nowata,  for  plaintlfEs  In 
error.  W.  H.  Komegay,  of  Vlnita,.  and  C.  B. 
Holtzendorfl  and  P.  W.  Holtzendorff,  both  of 
daremoro,  for  defendants  in  error. 

BLEAKMORE,  O.  This  ease  Is  based  apon 
the  same  facts  involved  and  considered  in  cause 
number  6310,  King  D.  Blackwell  et  al..  Plain- 
tiffs in  Error,  v.  Robert  T,  McCall,  Jr.,  et  aL, 
Defendants  in  Error,  163  Pac  815,  an^  the  law 
of  that  case  controls  this. 

The  judgment  of  the  trial  court  herdn  should 
be  affirmed. 

PER  CURIAM.  Adopted  in  wbolb 

(64  OU.  88) 
BROWN  et  aL  r.  GOPPADUE  et  aL 
(No.  5234.) 

(Sttprone  Conrt  of  Oklahoma.   Dec.  14,  1916.) 

(Bi/Uaiiu  hv  ihe  Oowrt.) 

1.  Contracts  4=^288— Nsw  AoBEEmfT-^Br- 

FEOT. 

A  written  contract  may  be  discharged,  re- 
scinded, altered,  or  chai  ged  at  any  time  before 
the  performance  thereof  is  due,  by  the  execution 
of  a  new  agreement  in  writing ;  and  when  such 
is  done  the  terms  and  provisions  of  the  new 
agreement  govern  as  to  the  rights  of  the  parties 
thereto. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  IS  1117,  1128;  Dee.  Dig.  «»2S8.] 

2.  CONTBACTfi  •='152— OONffTEUCTION  —  IN- 
TENT. 

The  cardinal  rule  in  the  interpretation  of 
a  contract  is  to  ascertain  the  intention  of  the 
parties  thereto  as  expressed  therein,  and  give 
effect  to  the  same  if  it  can  be  done  consistent- 
ly with  legal  principles.  In  arriving  at  the  in- 
tention of  the  parties  to  a  contract,  uie  langnage 
used  therein,  u  clear  and  ezpli(dt  and  does  not 
involve  an  absurdity,  governs  in  the  interpreta- 
tion. The  whole  Instrument  should  be  read  to- 
gether, and,  if  possible,  every  pqrt  thereof 
should  be  made  efEective,  giving  the  words  and 
terms  hereof  their  ordinary  and  accepted  use 
and  meaning. 

[Ed.  Note.— For  other  cases,  see  Gontracta, 
Cent  Dig.  11  732.  783,  788 ;  Dee.  Dig.  ^152.] 

3.  CORTBACTS  ^=»176— CONSTEUCTION— QUKB- 
TION  FOB  CotTBT. 

Where  a  written  contract  is  clear,  explicit, 
and  nnambigoous,  it  la  the  duty  of  the  court  to 
construe  the  same. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  iS  767-770,  917,  956,  979,  1041, 
1097,  18&:  Dec  Dig.  «=3i78;  Trial.  Cent 
Dig.  I  326.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Kay  Comity ;  W. 
M.  Boles,  Judge. 

Action  by  C.  R.  Brown  and  another  against 
Mrs.  Ethel  E.  OoKiadge  and  anoOier.  Jodff- 
voiesslt  for  defendants,  and  plalntlflS  bring  er^ 
ror.  Affirmed. 

*  W.  A.  Smith,  of  Oklahoma  City,  and  Stacy 
Wells,  of  Beaver,  for  plaintiffs  in  error.  J.  K 
Curran,  of  Blackwell,  for  defendants  in  error. 

•DUDLEY,  a  In  April.  1912.  the  plaintiffs 
in  error,  plaintiflh  below,  onun^ced  this  ac- 
tton  In  the  district  court  of  Kay  county 
against  the  defendants  in  error,  defendants 


ts»For  otber  oases  see  same  tople  and  KBT-HUHBBB  In  all  Kay-NumlMred  DIgesU  and  ladssss 
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below,  to  recover  $37,^  damages  for  the  al- 
leged breach  of  certain  contracts  for  the  sate 
of  certain  real  estate  located  near  Oklahoma 
City.  The  parties  occupy  the  same  [>osltlon 
here  that  the;  did  in  the  trial  court,  and  we 
shall  refer  to  them  accordingly.  The  trial 
court  sustained  a  demurrer  to  the  plaintiffs' 
evidence  and  rendered  Judgment  agaln&t  tbem 
dismissing  the  action  at  their  cost,  from 
which  they  have  appealed. 

On  July  22,  1910,  the  parties  hereto  enter- 
ed into  a  written  contract  by  the  terms  of 
which  the  defeudants  sold  to  plaintiffs  40 
acres  of  land  near  Oklahoma  City  for  $25,- 
000,  payable  as  follows:  $6,500  cash;  $3,600 
August  7,  1910 ;  $10,000  September  7,  1911 ; 
and  $5,000  March  7, 1912.  Said  deferred  pay- 
ments' to  bear  interest  at  8  per  cent  from 
July  7,  1910;  and  plaintiffs  to  have  posses- 
sion of  said  land  from  August  7,  1910,  pro- 
vided the  deferred  payment  maturing  at  that 
time  was  paid.  This  payment  was  not  made, 
and  on  September  15,  1910,  said  parties  en- 
tered into  a  second  contract  with  reference 
to  said  land,  In  which  the  original  contract 
of  July  22, 1910,  was  referred  to  and  made  a 
part  thereof,  proridlng,  however,  that  the 
terms  and  provisions  of  the  said  contract  in- 
consistent with  this  contract  were  to  be  held 
for  naught  The  main  object  of  this  contract 
was  to  extend  the  deferred  payments  of  the 
original  contract,  and  with  reference  to  thlS' 
matter  it  Is  provided:  Said  deferred  pay- 
ments of  $18,500  are  agreed  to  be  due  and 
payable  in  the  following  manner:  $1,600 
March  1,  1911;  $7,000  March  1,  1912;  $10,- 
000  September  15,  1912.  Time  Is  made  the 
essence  of  this  contract 

On  February  27,  1911,  said  parties  entered 
Into  a  third  contract  with  reference  to  said 
land,  providing  for  the  platting  of  the  same, 
and  reciting  that  $8,000  of  tiie  original  pur- 
chase price  had  been  paid.  That  portion 
of  the  third  contract  necessary  to  be  consid- 
ered Is  as  follows: 

"Whereas,  said  parties  of  the  second  part  are 
desiroua  of  having  said  property  platted  into 
lots,  Itlocks,  streets  and  alleys,  and  the  streets 
and  alleys  dedicated  to  the  public,  and  have  re- 
quested said  parties  of  the  first  part  to  plat 
said  property  and  dedicate  the  streets  and  alleys 
thereon  shown  as  herein  mentioned ;  and 

"Whereas,  said  parties  of  the  first  part  have 
consented  to  plat  said  property,  and  dedicate 
the  streets  and  alleys  as  requested  by  said  sec- 
ond parties,  and  at  the  request  of  said  second 
parties  have  further  agreed  to  convey  said  lots 
and  blocks  to  said  second  parties  on  payment  to 
parties  of  the  first  part  of  eighty  per  cent 
(80%)  of  the  actual  amount  for  which  said  lots 
and  blocks  so  conveyed  may  be  sold,  tof^ethcr 
with  one  dollar  for  cost  of  executing  conveyanc- 
es, the  selling  price  of  said  lots  to  be  furnished, 
together  with  the  one 'dollar  for  cost  of  execut- 
ing conveyances  at  the  time  request  is  made  for 
deeds  or  conveyances:  Provided,  however,  that 
the  lota  or  blocks,  ao  sold  shall  not  be  released 
except  on  payment  of  a  minimum  amount  as 
shown  on  toe  acbedule  marked  Exhibit  A;  that 
is,  eighty  per  cent,  of  the  price  for  which  any 
lot  is  sold  must  equal  the  amount  shown  oppo- 
site said  lot  or  block  on  snid  achedule,  and  the 
amount  so  received  by  said  parties  of  the  first 
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part  shall  be  credited  on  tihe  next  payment  fiB- 
mg  due  under  the  contract  dated  the  22d  day 

of  July,  1910: 

"Now,  therefore,  said  parties  of  the  first  part 
hereby  agree  to  execute  the  plat  prepared  and 
furnished  by  said  second  parties,  and  furUier 
agree  to  dedicate  the  streets  and  alleys  thereon 
Bhown,  to  the  public,  and  further  agree  to  ex- 
ecute and  deliver  to  said  second  parties,  deeds 
for  any  lot  lots  or  blocks,  in  said  plat,  on  re- 
ceipt of  the  sum  of  eighty  per  cent,  of  the  ac- 
tual selling  price  of  said  lots,  together  with  one 
dollar  for  executing  said  conveyances;  and  the 
payments  so  received  shall  be  credited  on  the 
next  payment  falling  due  under  the  contract  of 
July  22,  1910,  between  the  parties  hereto. 

"It  is  further  understood  that  said  parties  of 
the  second  part  are  to  furnish  said  parties  of 
the  first  part  a  statement  showing  the  exact 
price  at  which  any  lot  lots  or  block  for  which 
deeds  are  requested  are  sold,  and  it  is  further 
understood  and  agreed  that  said  parties  of  the 
first  part  shall  not  he  required  to  release  any 
lot  lots  or  block  in  said  plat  enept  on  receipt 
of  the  amount  shown  opposite  said  lot  or  block, 
on  the  schedule  marked  Exhibit  A,  it  being  un- 
derstood that  no  lot  or  block  shall  be  sold  ex- 
cept it  bring  sufficient  that  eighty  per  cent  of 
said  selling  price  shall  eqnal  the  amotmt  placed 
after  said  lot  or  block  on  said  schedule. 

"It  is  further  understood  and  agreed  that  this 
contract  shall  in  no  manner  affect  the  contract 
executed  on  July  22,  1810,  and  that  said  con- 
tract of  July  22,  1910,  shall  be  and  is,  contin-i 
ued  in  force  the  same  as  though  this  agreement 
had  never  been  made." 

On  October  7,  1911,  said  parties  entered 
into  a  fourth  contract  with  reference  to  aald 
land,  by  the  terms  of  wbidi  the  defendants 
sohl  to  the  plaintiffs  tbe  south  half,  or  20 
acres  of  said  land,  for  $12,500,  payable  as 
follows:  $8,000  cash;  $1,000  October  7, 1912; 
$3,500  October  7,  1913.  Said  deferred  pay- 
ments to  bear  interest  at  8  per  cent  from 
date.  This  contract  omitting  the  caption, 
the  description  of  the  20  acres,  and  the  signa- 
tures and  acknowledgments  of  the  parties,  la 
aa  follows: 

"Witnessetb,  that  the  parties  of  the  first  part 
hereby  agree  to  sell  and  convey  by  a  good  and 
sufficient  warranty  deed,  clear  of  any  and  all  in- 
cumbrances and  toe  second  parties  hereby  agree 
to  purchase  premises  aa  hereinafter  set  forth, 
upon  the  following  terms  and  -conditions,  said 
premises  being  located  as  follows:  *  *  *  Said 
first  parties  agree  to  convey  said  premises  to 
second  parties  as  aforesaid,  upon  the  following 
terms,  and  in  consideration  of  which  second  par- 
ties agree  to  pay  the  sum  of  $12,500 ;  $8,000  of 
which  Is  to  be  paid  upon  the  execution  of  this 
controct  and  the  balance  of  $4,500  to  be  paid  as 
follows:  to  wit  $1,000  to  be  dne  and  payable 
on  or  before  one  year  after  the  date  of  this  in- 
strument with  interest  thereon  from  date  at  the 
rate  of  8%  per  annum,  payable  soniannaaily 
until  paid,  and  $3,500  due  and  payable  on  or 
l)efore  two  years  after  date  with  mterest  there* 
on  from  date  at  the  rate  of  8%  per  annum,  pay- 
able semiannually,  until  paid.  If  either  or  both 
of  said  payments  be  made  before  the  date  of 
maturity,  such  interest  to  cease  at  the  time  of 
payment.  It  is  agreed  and  understood  that  par- 
ties of  the  second  part  are  to  have  possesion 
of  said  described  premises  and  use  thereof  after 
the  date  of  this  mstrumeot  and  to  retain  pos- 
session thereof,  providing  said  second  parties 
meet  the  terms  of  this  agreement.  Second  par- 
ties are  to  suffer  no  waste  nor  permit  any  waste 
on  said  premises  during  the  term  of  this  con- 
tract. Second  parties  agree  to  pay  all  taxes  on 
said  premises  and  any  back  taxes,  if  any,  accru- 
ing since  the  year  of  1908i, 
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"First  parties  agree,  on  the  performance  of 
this  contract  by  secood  parties,  to  furnish  an 
abstract  of  title  showing  good  title  in  said  first 
partiefl.  In  case  of  aaid  second  parties'  failure 
to  perform  any  of  the  terms,  or  payments,  as 
set  forth  in  this  contract,  then  this  contract  is 
to  become  null  and  void  at  the  option  of  first 
parties.  It  is  understood  and  agreed  that  all 
contracts  previonsly  made  covering  on  the  north 
one-half  of  the  N.  B.  ^  of  the  S.  E.  ^  of 
section  23,  township  12,  range  3  W.,  In  Okla- 
homa county,  Oklahoma,  are  hereby  released, 
null  and  void  and  of  do  effect;  and  all  con- 
tract prerioiudy  made  concerning  the  premises 
herdn  describefl  in  oonfiict  with  the  terms  of 
this  agreement  are  hereby  declared  of  no  effect" 

After  the  execution  ot  the  contract  of 
February  27,  1911,  the  third  contract,  said 
40  acres  w^s  platted  as  an  addition  to  Okla- 
homa City,  pursuant  to  the  terms  of  said  con- 
tract, and  the  plaintiffs  contracted  with  some 
real  estate  agents  for  the  sale  of  said  addi- 
tion. No  sales  had  been  consummated  at  the 
time  of  the  executl(m  of  the  contract  of 
October  7,  1911,  the  last  contract,  but  in 
March  following,  two  lots  In  the  addition 
were  sold  and  the  plaintiffs  tendered  to  the 
defendants  80  per  cent,  of  tbe  purchase  price 
thereof,  i^us  $1,  and  demanded  a  deed  for 
said  Iota  under  the  terms  of  the  ocmtract  of 
February  27,  1911.  The  defendants  refused 
to  execute  tha  deed,  claiming  that  the  con- 
tract of  February  27, 1911,  was  abrogated  by 
the  last  contract.  Following  this,  the  plain- 
tiffs brought  this  action  to  recover  damages 
as  before  stated. 

The  trial  court,  on  a  demurrer  to  the  erl- 
dence.  reached  the  conclusion  that  the  last 
contract  was  clear  and  unambiguous,  com- 
plete in  Itself ;  that  the  terms  and  prorlslons 
of  the  prerious  contracts,  in  so  far  as  they 
relate  to  the  20  acres  Involred  in  tbe  last 
contract,  were  inconsistent  with  its  terms 
and  proTlslons;  that  the  plaintlffa  bad  not 
compll^  with  tbe  terms  of  the  last  contract; 
that  the  defendants  had  not  breached  the 
same,  and  therefore  rendered  Judgment 
against  the  sdaintfiffs  dismissing  the  action  at 
their  cost 

[1}  The  only  question  presented  for  our 
determination  la  tile  prc^ter  crastmctlon  of 
these  Tarloos  contracts.  Tb^  relate,  In 
whole  or  in  part,  to  tbe  same  subject-matter, 
and  should  therefore  be  cimsldered  and  con- 
Btined  together.  Sectltm  Bev.  L.  1010: 
Canadian  Coal  Co.  t.  I^iuih,  2B  OkL  085.  US 
Paa  466. 

^Hie  cardinal  rule  that  should  guide  us  In 
the  Interpretation  of  these  contracts  is  to  as- 
certain the  Intention  of  the  parties  thereto  as 
expressed  therein,  and  give  effect  to  the  same 
if  it  can  be  done  consistently  with  l^al 
principles.  Section  9M,  Ber.  h.  1910;  Kee 
r.  SfttterOeld,  149  Poc.  24S;  2  Bnllng  Case 
Law,  I  22G. 

In  anlTlng  at  the  intention  of  the  parties 
to  a  contract,  tbe  language  used  ther^  If 
clear  and  explicit  and  does  not  involve  an 
absurdity,  governs  its  Interpretation.  Sec- 


tions 948  and  949,  Rev.  L.  1910.  The  whole 
instrument  should  be  read  together,  and,  if 
possible,  every  part  thereof  should  be  made 
effective,  giving  to  the  words  and  terms 
thereof  their  ordinary  and  accepted  use  and 
meaning.  Sections  949  and  951,  Rev.  L.  1910; 
City  of  Tecumseh  v.  Bums  et  al.,  30  OkL  503, 
120  Paa  270;  Kansas  City  Bridge  Co.  v. 
Lindsay  Bridge  Co.,  32  Okl.  31,  121  Pac.  639; 
Lamont  Cas  &  Oil  Co.  v.  Doop  &  Prater,  39 
Okl.  427,  135  Pac  392;  2  Ruling  Case  Law, 
SS  225  to  227.  inclusive. 

With  these  rules  and  principles  In  mind, 
we  have  carefully  examined  and  considered 
tbe  various  contracts,  and  have  reached  the 
conclusion  that  the  last  contract  providing 
for  the  sale  of  20  acres  of  said  land  Is  clear, 
explicit,  and  unambiguous,  and  that  the 
terms  and  provisions  of  the  previous  con- 
tracts relating  to  the  deferred  payments,  the 
amount  and  the  manner  of  paying  tbe  same, 
are  wholly  inconsistent  with  the  terms  and 
provisions  of  the  last  contract.  Tbe  last 
contract  describes  the  20  acres,  states  the 
purchase  price,  the  cash  payment,  and  Axes 
the  amount  of  the  deferred  payments  and 
the  manner  of  their  payment,  and  tbe  provi- 
sions of  the  previous  contracts  with  refer- 
ence to  these  matters  are  wholly  inconsistent 
with  the  terms  and  provisions  of  the  last 
contract 

[1]  A  written  contract  may  be  discharged, 
rescinded,  altered,  or  changed  at  any  time 
before  the  performance  Is  doe  by  new  agree- 
ment In  writing.  Section  988.  Bev.  L.  1910; 
Mullen  V.  Thaxton,  24  Okl.  643.  104  Pac. 
359 ;  Smith- Wogan  Hdw.  A  Imp.  Co.  v.  Jos. 
W.  Moon  Buggy  Co.,  26  Okl.  161,  108  Pac. 
1103.  This  last  contract  abrogated  the  pro- 
visions of  the  previous  contracts  with  ref-- 
erence  to  the  20  acres,  the  purchase  price, 
the  cash  payment  ^d  the  amount  and  man- 
ner of  i>aying  the  deferred  payments. 

IS]  The  last  contract  being  clear,  expUdt, 
and  unambiguous.  It  was  the  duty  of  tbe 
court  to  construe  and  determine  tbe  legal  ef- 
fect thereof.  Blder  v.  Morgan,  31  Okl.  98, 
119  Pac.  958.  We  think  tbe  construction 
placed  uptm  these  ccmtracts  the  trial 
court  was  correct 

The  judgment  should  therefore  be  aflQrmed. 

PER  CURIAM.  Adopted  In  ^olcb 


(54  Okl.  2M) 

AMERICAN  NAT.  INS.  CO.  v.  DONAHUB 
etaL  <No.5588.) 

(Supreme  Court  of  Oklahoma.  Dec.  21.  1915.) 

1.  iNsuaAiTCE  «=>569— pBoop  or  Loss— Wait* 

A  proviaion  In  an  insurance  policy  requir- 
ing proof  of  loes  to  t>e  furnished  tlie  company 
within  a  certain  definite  time  la  waived  by  tbe 
company  denying  liability  within  said  time  upon 
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other  crouBtb  tium  ftUtin  to  fninlih  pnof  of 
loss. 

[Bd.  Note.— For  other  eases,  see  Insanutce, 
Cent.  Die  H  1391,  1302;  Dee.  Dig.  «s>3S9.] 

2.  Insubaivoi  «=362&— AenoN  on  Fouot— 
Pleading— Dbniai,  ot  Liability. 

PlaiotiStf  plead  that  they  made  due  demand 
tor  the  payment  of  the  loss  upon  an  insurance 
policy,  and  that  the  company  refused  payment 
Meld,  when  applied  to  a  aolvent  insurance  com- 
pany, equivalent  to  a  denial  of  liability. 

[Bid.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S§  1575-1680^  1684rl688, 1002, 1686; 
Dec.  Dig.  «&=»«29.] 

8.  InsiTKANCB  «»666— Pboot  or  Loss— Wait- 
er—Evidence. 

Plaintiff  testified  at  the  trial  that  the  in- 
surance company  refused  to  pay  the  loss  after 
demand  was  made.  No  inquiry  was  made  by 
the  defendant  company  as  to  the  nature  of  the 
demand  or  refusal,  nor  did  the  company  offer 
any  evidence  whatsoever  upon  that  point.  Beld, 
under  those  circumstances,  the  proof  was  suffi- 
dent  to  establish  a  waiver  of  proof  of  loss. 
[Ed.  Note.— For  other  eases,  see  Insurance, 
Dig.  SS  1555,  1707-1728;  Dec.  Dig.  «s> 

4.  Contracts  «s»144r-CoN8TBncnoR— What 

IiAW  GOVBBNBL 

When  the  contract  Is  made  and  to  be  per- 
formed in  the  same  Jurisdiction,  the  law  of 
tin  place  governs  the  construction  of  its  lan- 
guage and  the  rights  of  the  parties  vnAer  It, 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  Si  724-727 ;  DecTDlg.  «=»144.1 

IRSUBANOE  ^»e02— FAXZiUBE  TO  PaT  LOSa 

— Daicaoes  Allowed  bt  Statdte— Right 

TO  RECOVBB, 

A  statute  of  the  state  of  Texas  provides 
tliat,  if  an  insurance  company  fails  to  pay  a 
loss  within  30  days  after  demand,  then  12  per 
cent  additional  to  the  origiDal  amount  and  a 
reasonable  attorney's  fee  shall  also  be  collect- 
ed in  case  the  company  is  beld  liable  for  the 
original  amount  Ueld,  each  of  said  provi^ons 
can  be  enforced  in  this  state,  where  the  policy 
is  a  Texas  contract 

■  [Ed.  Note. — For  other  cases,  see  Insarance, 
Cent  Dig.  S  1498 ;  Dee.  Dig.  «=>602.] 

6.  Insubance  «s»602~Failube  to  Pat  Lose 

— DAUAOEfih-OpEBATION  OF  STATDTE. 

An  insurance  policy  was  issued  in  1906,  and 
was  a  Texas  contract  In  1909  there  was  en- 
acted in  that  state  a  law  to  the  effect  that.  If 
an  insurance  company  fails  to  pay  a  valid  loss 
within  30  days  after  demand,  then,  in  case  of 
recovery,  it  should  also  be  held  to  pay  12  per 
cent  additional  as  damages  and  a  reasonable 
attorney's  fee.  The  loss  occurred  in  1911. 
ifeld,  the  statute  was  not  retroactive,  and  did 
not  operate  upon  a  contract  made  before  the 
statute  was  enacted. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1498;  Dec.  Dig.  «^602.] 

7.  Statutes  ^=>263— CoNarBuorioN — Retro - 

ACTIVE  OpEBATI.ON. 

Generally  a  statute  will  be  construed  as 
applying  to  conditions  that  may  arise  in  the  fu- 
ture, and  an  act  will  not  be  given  a  retrospec- 
tive operatioo  unless  the  intentioD  of  the  Legis- 
lature that  it  shall  ao  operate  Is  uneQuivoeally 
expressed. 

[Sd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  344,  849;  Dec  Mg.  «=»263.] 

8.  CoNSTrnmoNAL    Law  «=»106— Vested 
Rights— Pbocbditbe  and  Rbubdt. 

No  person  has  a  vested  right  in  any  par- 
ticular mode  of  procedure  or  remedy. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  gf  186.  212,  238-246,  252- 
257,  299;  Dec.  Dig.  ^106.] 


9.  InSITBANCE  4=960!^I>ELAT  Xlf  PATIIVQ  IlOSS 

—Statute  AuTBOBizina  Recovebt  or  Dak- 
ages. 

A  statute  allowing  a  recovery  of  12  pctr  cent 
damages  in  an  action  on  an  insurance  ptdicy  for 
delay  in  paying  loss  is  a  law  rdatlng  to  the 
performance  of  the  contract,  and  not  to  tb»  teat- 

edy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  §  1498;  Dec.  Dig.  «=>602.] 

CtHnmlssIoiiers'  OptDion,  Division  No.  4. 
Error  from  District  Court,  P(mtotoc  Coimtr; 
Tom  D.  UcKeown,  Judga 

Acttoa  by  Bir8.  'JoIm  Donahno  and  JohB 
Donabve  against  tbe  American  Natlma!  In- 
surance  Company.  Judgment  for  platntilft, 
and  defendant  brings  error.  Modified  and 
affirmed. 

Hainer,  Bums  &  Toney,  of  Oklaboraa  City, 
and  Williams  St  Neethe,  of  OalvestoD,  for 
plaintiff  in  error.  Jas.  P.  Haven,  of  Dallas, 
Tex.,  Wolfe  ft  Wood,  of  Slierman,  Tec,  and 
Utterback,  Hayes  &  MacDmald,  ot  Durant, 
for  defendants  In  error. 

MATHEWS,  a  Hie  parties  hereto  wffl 
be  designated  as  in  tiie  tarlal  court.  Plain- 
tiffs allege,  in  substance,  that  plaintiffs  are 
residents  of  the  state  of  Texas ;  that  on  the 
6tb  day  of  November,  1906,  the  def«idant 
issued  an  accident  insurance  policy  to  one 
W.  T.  Harvey,  a  re^dent  of  Grayson  coun- 
ty, Tex.,  wherein  it  was  agreed  tliat,  if  the 
said  Harvey  should  lose  his  life  by  acdd^ 
under  the  conditions  set  out  In  the  policy. 
It  would  pay  to  plaintiff  Mrs.  Jolm  Donahue 
the  sum  of  $2,000  and  S  per  cent  additional 
for  each  full  year  renewal;  tlut  the  death 
of  tbe  said  Harvey  occurred  on  the  13th 
day  of  July,  1911,'  in  Pontotoc  county,  OkL, 
while  he  was  «igaged  in  Ids  work  aa  a  car- 
penter in  erecting  a  mail  crane,  by  falling 
from  a  platform,  and  thereby  austaiijing  In- 
juries from  which  he  died;  tliat  said  in- 
surance  contract  was  a  Texas  contract,  and 
that  section  30,  c.  108,  Session  Laws  31st 
Legislature  of  the  State  of  Texas,  provided 
that  In  case  an  insurance  company  shall, 
within  SO  days  after  demand,  fail  to  pay  tbe 
policy,  then,  In  addition  to  the  amount  of  the 
loss,  12  per  cent  damages  of  the  amount  of 
such  loss,  with  a  reasonable  attorney's  tee, 
shall  be  collected;  that  due  demand  was 
made  more  than  SO  days  prior  to  the  Institu- 
tion of  this  snit ;  and  that  the  company  re- 
fused to  pay  the  loss,  for  which  plaintiff 
prayed  Judgment,  with  the  aforesaid  12  pa 
cent  additional  and  a  reasonable  attonwr 
fee. 

The  defendant  company  answered  by  what 
was,  in  effect,  a  general  denial  Defendant's 
first  contention  la  that  the  plaintiffs  failed 
to  either  plead  or  prove  that  they  furnished 
proof  of  death  as  provided  in  tbe  policy. 
Plaintiffs  admit  that  they  furnished  no  proof 
of  death  as  stipulated  in  tbe  policy,  but  rely 
upon  an  alleged  waiver,  which  they  idead  aa 
follows: 
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"And  the  plaintiff  would  riww  tbat  dne  de- 
■aand  was  made,  that  the  company  refased  and 

still  refuses  to  pus  said  loss  or  any  part  there- 
of, and  that  said  demand  was  made  more  than 
30  days  prior  to  the  institntion  of  this  stilt.*' 

[1]  A  proTlslOD  in  an  insurance  policy  re- 
quiring proof  of  loss  to  be  furnished  the 
company  within  a  certain  definite  time  Is 
waived  by  the  company  denying  liability 
within  said  time  upon  other  grounds  than 
failure  to  furnish  proof  of  loss.  Oklahoma 
Fire  Ins.  Co.  t.  Wagester,  8S  OkL  201,  132 
Pac  1071. 

[2]  While  we  do  not  commend  the  loose 
and  Indefinite  style  of  pleading  a  refusal  to 
pay  after  demand  that  has  been  used  In  the 
caae  at  bar,  yet  the  exact  point  here  raised 
that  plaintiffs  have  not  pleaded  a  waiver  has 
been  decided  adversely  to  defendant's  con- 
tention by  this  court  in  the  very  recent  case 
of  Continental  Ins.  Co.  v.  Chance,  ISO  Pac. 
114,  wherein  almost  the  exact  language  was 
used  in  pleading  a  waiver  as  was  used  In  the 
case  at  bar  and  the  court  there  said: 

"While  it  would  have  been  better  to  have  al- 
tefed  directly  that  defendant  bad  'denied  lia- 
toluty,'  instead  of  saying  that  it  had  'refused 
payment,'  yet  the  refusing  of  payment  by  a,  sol- 
vent insurance  company  Is  the  'equivalent  to 
dMiying  liability,  and  we  think  tfae  rule  that  the 
facts  rdied  upon  to  constitate  estoppel  most 
be  pleaded  with  definlteness  and  particularity 
is  sufficiently  complied  with  in  pleading  estop- 
pel in  a  case  like  this,  by  simply  allegmg  that 
payment  bad  been  refused,  or,  better,  that  Ua- 
SiUty  had  been  denied." 

[3]  The  only  evidence  introduced  as  to  the 
waiver  of  proof  by  the  refusal  of  the  com- 
pany to  pay  the  loss  was  the  very  brief  state- 
ment of  the  plaintiff,  Mrs.  Donahue,  who 
testified  the  suit  was  filed  on  March  27, 1912, 
which  was  more  than  30  days  after  the  death 
of  her  father,  the  insured,  and  that  the  c<hu- 
pany  refused  to  pay  the  insurance  30  days 
after  the  demand  was  made.  The  company 
was  represented  at  the  trial  by  its  attorneys, 
who  did  not  cross-examine  the  witness,  and 
made  no  Inquiry  whatever  as  to  the  nature  of 
the  demand  or  refusal  and  Introduced  no 
evidence  on  that  point  Ought  not  this  si- 
lence upon  the  part  of  the  defendant  be  tak- 
en as  conclusive  that  it  was  satisfied  with  the 
proof  offered  as  It  saw  fit  not  to  deny  it  or 
gainsay  It  In  any  way?  It  does  not  comport 
with  any  idea  of  fairness,  nor  fill  the  re- 
quirements of  a  legal  proceeding,  which 
should  have  for  Its  object  the  quest  of  the 
real  facts,  to  permit  the  defendant  to  remain 
silent  when  it  ought  to  speak  out,  and  then 
be  heard  to  complain  here  for  the  first  time 
that  the  proof  was  not  sufficient 

If  defendant  saw  fit  to  accept  it  as  suffi- 
cient there  without  complaining,  then  we  shall 
accept  it  as  sufficient  here,  notwithstanding 
its  complaint  A  law  trial  is  not  a  game 
of  "thimble"  but  should  be  an  endeavor  to 
arrive  at  facts  in  order  that  Justice  might  be 
administered.  Under  the  old  adage  that  si- 
lence gives  consent,  we  think  the  sensible  con- 
clusion in  this  case  Is,  as  defends^  did  not 
^ucstiMk  plalntifEa*  test^Qumy  tbac  tba  com- 


pany refused  payment  after  she  Imd  made 
demand,  that  the  demand  made  by  her,  and 
the  refusal  upon  the  part  of  the  company  was 
amply  sufficient  to  establish  a  legal  waiver 
upon  the  part  of  defendant 

The  same  principle  was  laid  down  by  this 
court  in  the  recent  case  of  German-American 
Ins.  Co.  of  New  York  v.  Lee,  151  Pac.  642, 
wherein  this  court  used  the  following  lan- 
guage: 

"Where  plaintiff  testifies  that  he  famished 
proof  of  loss  in  writiDg  to  defendant's  agent 
within  60  days  from  the  fire,  but  the  proof  of 
loss  or  a  copy  thereof  was  not  Introduced  In  evi- 
dence, and  no  evidence  was  offered  as  to  its  con- 
tents, it  is  held,  in  tfae  absence  of  any  showlnr 
upon  the  part  of  the  defendant,  that  the  proof 
of  loss  80  furnished  was  not  sufficient  the  evi- 
dence was  sufficient  to  estabhsh  the  fact  that 
proof  of  loss  was  furnished  In  owiformi^  with 
the  terms  of  the  poUey." 

[4]  That  the  contra^  at  Insarance  was  a 
Texas  contract  and  governed  hy  the  lawi  of 
Texas  permits  of  no  ailment  Tbe  domicile 
of  both  contracting  parties  was  in  that  state, 
and  the  place  of  executton  and  polonnance 
feU  within  the  confines  of  the  state  of  Texas, 
and  the  interpretation  of  the  contract  must 
be  governed  by  its  laws.  Cooley's  Briefii  on 
tb»  taw  of  Insnrance,  vol.  1,  p.  649 ;  S  R.  C. 
U  P.981. 

Wb^  the  contract  is  made  and  to  be  per- 
formed In  the  same  jurisdiction,  tlie  law  of 
the  place  governs  the  construction  of  ita  Uin- 
guage  and  the  rights  of  the  parties  under  It 
Brandela  t.  Atkins,  204  Mass.  471,  90  N.  E. 
861,  26  L.  B.  A  (N.  S.)  230;  Cramll8h*8  Ad- 
ministrator T.  Central  Improvemait  Co.,  88 
W.  To.  890.  18  &  E.  456,  2S  K  R.  A  120^  4S 
Am.  St  Rep,  872;  ITnlon  Cmtral  TAte  Ins. 
Co.  T.  Pollard,  94Va.l46.26aB.421,86Zfc 
R.  A  271,  64  Am.  St  Rep.  715. 

Nether  1b  there  any  doubt  but  that  every 
part-  of  the  contract  under  oonsideratim, 
whether  the  terms  be  expressly  stated  In  the 
policy  or  be  read  into  the  same  through  the 
force  of  some  governing  stfitnte  at  the  state 
of  Tetaa,  can  be  fnlly  enforced  In  this  juris- 
diction. Midland  Oo.  t.  Broat,  50  Minn.  662, 
62  N.  W.  972,  17  L.  R.  A  812. 

[S]  The  defendant  ccmtends  that  the  12  per 
cent  in  addition  to  the  amount  called  for  In 
the  policy  and  the  attorney's  fees  which  are 
allowed  by  the  statute  of  ^e  state  of  Texa^ 
where  the  company  refuses  to  pay  the  loss 
within  30  days  after  demand,  is  In  the  nature 
of  a  penalty,  and,  as  our  laws  expressly  pro- 
hibit tiie  recovery  of  penalties  on  a  contract 
the  same  vrill  not  be  enforced  In  our  courts. 
We  are  inclined  to  hold  against  this  ^.-on^en- 
Uoh.  In  the  first  place,  thp  12  per  o^^nt  addi- 
tional and  the  attorney  fees  allowed  by  the 
Texas  statute  ars  not  <tf  tha  nature  of  a  pen- 
alty, but  ere  declared  by  the. statute  to  be 
"daaiagee."  Mutual  Reserve  Life  Ins.  Co.  v. 
Jay,  60  Tex.  Civ.  App.  165,  109  S.  W.  1116. 
Kven  U  St  be  a  penalty.  It  will  nevertheless 
be  enforced  here.  Pope  v.  Hanke,  165  111. 
017,  40  N.  E.  839,  28  L.  R.  A  668;  Gooch  v. 
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Faucett,  122  N.  a  270,  29  S.  E.  S62,  39  L.  R. 
A.  835 ;  Palmer  t.  Palmw,  26  Utah.  31,  72 
Pa&  3.  61  L.  R.  A.  641,  99  Am.  St  Rep.  820 ; 
Bank  of  Commerce  v,  Fuqoa,  11  Mcmt  286, 

28  Pac.  281,  14  L.  B.  A.  688.  28  Am.  St  B^. 
46L 

Holding,  as  we  do,  that  the  laws  of  the 
state  ot  Texas  gorem  In  the  inteipretation 
ot  the  Insurance  cwtract  under  considera- 
tion, and  that  eveiy  term  of  the  contract  will 
be  enfprced  by  our  courts,  the  most  difficult 
and  important  question  In  the  whole  case 
here  arises,  and  that  Is :  Does  the  Texas  stat- 
ute allowing  the  12  per  cent  additional  and 
the  attorney  teea  aforesaid  apply  in  this 
case? 

[6]  The  insurance  policy  was  issned  In 

1908.  The  law  permittli^  tJie  12  per  cent 
damages  and  attorn^  fera  was  enacted  In 

1909.  ^The  death  ot  the  Insured  occurred  In 
1911.  Was  the  statute  retrospective  so  as  to 
operate  up<ni  the  insurance  policy  already  In 
existence?  We  have  been  unable  to  find 
where  this  precise  question  has  ever  been  de- 
cided by  any  court,  and  it  seems  to  be  an 
original  question,  at  least  as  far  as  our  own 
courts  are  concerned. 

[7]  Generally  a  statute  will  be  construed  as 
applying  to  cooditions  that  may  arise  In  the 
future,  and  an  act  will  not  be  given  a  retro- 
spective operation  unless  ttie  intention  of  the 
Legislature  that  it  shall  so  operate  is  un- 
equivocally expre^ed.  Adair  v.  McFarlln  et 
aL,  28  OkL  633,  115  Pac.  787 ;  Good  v.  Keel, 

29  OkL  325,  116  Pac.  777. 

[>]  But  no  person  has  a  vested  right  In 
any  particular  mode  of  procedure  or  remedy, 
and  If,  before  the  trial  of  a  cause,  the  Legis- 
lature provides  a  new  procedure  relative 
thereto,  or. gives  another  and  different  reme- 
dy. It  governs,  unless  the  statute  provides 
otherwise.  Independent  Cotton  Oil  Co.  t. 
Beachara,  31  Okl.  384,  120  Pac.  969. 

1.9}  It  was  held  in  the  case  of  Noble  v.  Mil- 
ler, 168  Mo.  533,  68  S.  W.  889,  that  a  statute 
allowing  a  recovery  ot  10  per  cent  damages 
in  an  action  on  an  insurance  policy  for  delay 
In  paying  a  loss  Is  a  law  relating  to  the  per- 
formance ot  the  contract,  and  not  to  the  rem- 
edy, and,  if  it  be  true  that  this  provision  be- 
comes a  substantial  part  of,  and  even  one  of 
bhe  Important  terms  of,  the  contract,  then, 
as  the  Texas  statute  in  no  way  Intimates  that 
It  is  to  operate  retrospectively,  we  must  hold 
that  it  operates  prospectively  only. 

The  state  of  Nebraska  has  a  statute  simi- 
lar to  the  Texas  statute  under  consideration, 
but  the  Nebraska  statute  has  a  provision 
therein  expressly  stating  that  said  act  shall 
be  applicable  to  all  policies  written  or  renew- 
ed before  the  date  when  said  act  went  Into 
effect,  and  In  accordance  with  this  provision 
the  court  of  that  state,  in  the  cases  of  Han- 
over Fire  Ins.  Co.  v.  Gustin,  40  Neb.  828,  59 
N.  W.  375,  and  American  Fire  Ins.  Co.  v. 
Landfare.  56  Neb.  482,  76  N.  W.  1068,  held 
the  damages  for  delay  and  attorney  fees  col- 


lectible upm  P4dlcies  issued  ^lor  to  tbe  tak- 
ing effect  of  the  law,  bat  these  cases  are  not 
in  point  here  because  the  Texas  statute  has 
no  such  provision. 

In  the  case  of  life  Insurance  Co.  v.  Ray, 
50  Tex.  511.  the  court  held  that,  where  the 
loss  which  occasioned  the  suit  occurred  be* 
fore^e  enactment  of  the  law  allowing  a  re- 
covery of  attorney^  fees,  the  attorn^'a  fees 
could  not  be  recovered,  and,  while  the  court 
expressly  stated  therein  that  it  did  not  pass 
upon  the  question  whether  or  not  attorney's 
fees  could  be  collected  where  the  loss  occurs 
red  after  the  enactment  which  is  the  precise 
question  here,  yet  ther^  the  court  used  this 
significant  language: 

"It  18  a  well-settled  rule  that  statutes  are  al- 
ways held  to  operate  prospectively,  unless  ■ 
contrary  construction  is  evidently  required  hj 
their  plain  and  unequivocal  language.  •  •  * 
Certainly  the  language  here  used  seems  mudi 
more  appropriately  to  apply  to  losses  to  occar 
after  the  passage  of  the  law  than  to  such  as 
had  previously  occurred,  though  they  were  still 
unpaid ;  but  if  It  plainly  appears  that  the  L^- 
islature  intended  it  to  apply  to  all  cases,  witn- 
out  reference  to  the  date  of  loss,  we  should  fed 
constrained  to  hold  that  effect  could  not  be  given 
to  this  intention  in  this  case.  To  do  so  would, 
in  our  opinion,  violate  the  obligatioa  of  the  con- 
tract, and  ahio  be  in  direct  coofiict  with  the 
provision  of  our  state  Constitution  protiibitiiig 
the  enactment  of  retrospective  laws. 

We  take  the  following  excerpt  from  Kerr 
on  Insurance: 

"The  obligation  of  a  contract  conusts  in  its 
binding  force  on  the  party  who  makes  it  This 
depends  on  the  laws  in  existence  when  it  is 
made.  These  are  Decessarily  referred  to  In  all 
contracts  and  form  a  psrt  of  them  as  the  meas- 
ure of  oblij^ation  to  perform  them  by  the  one 
party  and  the  right  acquired  by  the  other. 
•  •  •  If  any  subsequent  law  affect  to  dimin- 
ish the  duty  or  to  impair  the  right  it  neces- 
sarily bears  on  the  obligation  of  the  contract  in 
favor  of  one  party  to  the  injury  of  the  other ; 
hence  any  law  which  in  its  operation  amounts 
to  a  denial  or  obstruction  of  the  nghts  accruing 
by  a  contract,  though  professing  to  act  only  on 
the  remedy,  is  directly  obnoxious  to  the  prohibi- 
tion of  the  Constitution."  McCracken  v.  Hay- 
ward,  2  How.  612,  11  L.  Ed.  397. 

A  certificate  issued  prior  to  the  enactm^t 
of  a  statute  is  not  wittiin  Its  provisians. 
Joyce  on  Insurance,  vol.  1,  f  194. 

The  .case  of  Leonard  v.  State  Mutual  Life 
Assur.  Co.,  27  R.  I.  121,  61  Atl.  52.  U4  Am. 
St  Rep.  30,  was  upon  the  effect  of  a  statute 
upon  a  policy  already  issued,  which  provided 
that.no  misstatement  in  procuring  the  policy 
shall  render  the  policy  void  under  certain 
conditions  therein  set  out.  and  It  was  there 
held: 

"The  Rhode  Island  statute  has  no  apphca- 
tion  to  the  present  case.  The  contract  of  insur- 
ance was  agreed  upon  long  before  it  was  enacted, 
and  there  is  no  provition  in  it  that  it  shall  a>- 
ply  to  contracts  already  existing.  It  is  diffi- 
cult to  see  how  such  a  provision  could  have 
been  effective  under  the  Constitution  of  Rhode 
Xalacd  or  under  the  ConstitutioD  of  the  United 
States;  but  no  such  provision  can  be  im|died 
in  the  absence  of  express  words  to  that  effect."* 
Jarman  v.  Knights  Templars'  &  Masons'  Life 
Indemnity  Co.  (C.  C.)  95  Fed.  70:  Havnis  t. 
Germania  Fire  Ins.  Co.,  123  Mo.  403,  27  &  W. 
718,  26  L.  R.  A.  107,  45  Am.  St  Sep.  670; 
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Craveiis  T.  New  York  IMe  Idb.  Co.,  14S  Mo.  583, 

60  S.  W.  filO,  53  U  It.  A.  305»  n  Am.  St.  Rep. 
028. 

Tbe  defendant  has  dted  no  anthorltlea  up- 
on the  jfoiiLt  under  conslderatloD,  and  tlie 
plaintiffs  haVe  only  cited  tbe  case  of  Natltm- 
al  Life  Ina.  Co.  v.  Hagelstein  (Tex.  Civ.  App.) 
086  S.  W.  868.  That  case  holds  that,  where 
a  statute  allowing  the  damag»  and  attor- 
ney's fe^  f6r  delay  in  paying  the  losa  which 
ia  in  effect  at  the  time  the  policy  is  issued 
Is  r^ealed  before  the  loss  occurs  tbe  dam- 
ages and  attorney's  fees  cannot  be  recovered 
where  there  has  been  a  delay  in  the  payment 
and  necessitating  a  suit  This  is,  in  effect, 
holding  that  the  statute  allowing  the  afore- 
said damages  and  attorney's  fees  goes  to 
the  remedy,  and  does  not  constitute  a  sub- 
stantial part  of  the  contract  itselfL  This  Is 
not  a  weU-oonsidered  case,  and  lays  down  the 
abOT^-named  doctrine  without  any  discussion 
of  the  principle  involved,  and  does  not  cite 
any  autbozlties  to  sustain  it,  and,  for  the 
reason  that  the  weight  of  authority  and  the 
better  reasoning  is  to  the  contrary,  we  de- 
cline to  follow  the  same. 

For  tbe  reasons  glv^  we  hold  that  the 
12  per  cent  which  was  added  to  the  Judg- 
ment as  damages  amounUt^  to  9264  and  the 
attorney's  fee  in  the  sum  of  $500  as  return- 
ed by  tbe  jury  is  not  a  valid  charge  against 
defendants,  and  recommend  that  the  judg- 
ment be  modified  by  deducting  therefrom  the 
said  sum  of  9264,  being  the  12  per  cent  of 
the  main  recovery,  and  the  said  sum  ot  $600, 
b^ng  the  amount  allowed  as  attorney's  fees, 
and  that  the  juti^rat  so  modified  and  cor- 
rected be  affirmed.  The  costs  of  appeal  shall 
be  taxed  one-halt  to  each  party, 

PBB  CURIAM.  Adopted  in  wholes 


(54  Okl.  229) 

BUTLER  et  aL  T.  WILSON.   (No.  4228.) 
(Supreme  Court  ot  Oklahoma.   Dec  21,  1915.) 

(SgUalnu  by  the  Court.) 

1.  WZTHESSES  «S»75  — O>UFBTEn0T  — OBJKC- 
TION. 

Objection  to  tbe  witaeas  on  the  ground  of 
competency  must  go  to  tbe  competency  of  the 
witness,  and  is  insufficient  iif  the  objection  mere- 
ly goes  to  the  competency  of  tbe  tcBtimony  of 
the  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  %%  189,  193,  104 ;  Dec  Dig.  «=37o.] 

2.  Marriage  (S=»15  —  Indians  —  "Requlah 

MarbiaQES' '— ' 'IBBEGUI-AB  MARRIAGES. '* 

Subsequent  to  tbe  passage  of  act  of  1891 
(sections  308-309,  310,  Constitution  and  Laws 
of  tbe  Muskogee  Nation  of  1893  by  A.  P.  Mc- 
Kellop)  regulating  marriages  among  members  of 
the  Creek  Tribe  or  Nation  of  Indians  and  until 
January  1, 1898  (as  provided*  by  the  act  of  Con- 
^•88  approved  June  7.  1897  nSO  Stat.  S3,  c.  3]), 
marriages  among  members  of  the  Creek  Tribe 
or  Nation  were'  re|;nlar  and  irregular.  Where 
the  marriage  relation  was  entered  into  in  ac- 
cordance with  the  letter  of  the  written  law,  such 
marriage  was  regular.  Where  the  marriage  re- 
lation was  entered  into  in  accordance  with  the 
Tribal  usages  and  customs  without  compliance 


with  tbe  modes  prescribed  by  tbe  written  stat- 
ute, such  marriage  waa  irregular.  Irregular 
marriages  according  to  tbe  naagea  and  customs 
of  the  Creek  Tribe  or  Nation  being  recognized 
as  valid  by  the  members  ol  the  Tribe  or  Nation 
daring  said  period  will  be  teet^piised  as  valid 
in  the  coarte  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  I  17;  Dec  Dig.  ^15.] 

3.  IVlABHIAOi:  ^15— Coumon-Law  Mabbiaqi 
—Validity— Indians. 

.  Subsequent  to  the  Ist  day  of  January,  1808, 
the  laws  <d  Arkansas,  as  contained  in  chapter 
103  of  HansSeld's  Digeat,  regulating  marriageB, 
together  with  the  common  law,  waa  in  effect 
in  the  Creek  Nation  and  applicable  to  the  mem* 
bers  of  the  Tribe.  Marriages  among  members 
of  the  Tribe  after  said  date  in  accordance  with 
the  common  law  are  valid. 

[Ed.  Note.— For  other  cases,  see  Marriage 
Cent.  Dig.  {17;  Dec  Dig.  «=9l5.} 

4.  Mabbiaob  <g=3>42— VALiDrrr  or  Irbeguulb 
Mabbiage— Evidence. 

Where  the  validity  of  an  irregular  mar- 
riage is  the  issue,  testimony  of  the  general  rep- 
utation of  a  woman,  or  acts  far  removed  in 
point  of  time  tending  to  establish  that  she  was  a 
proatitute  ia  inadmisaible. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  {  100;  Dec  Dig.  «=»42.] 

5.  Indians  €=>18— Inhbbitance— Pboov  or 
Fabentaqe— 1 N  dians. 

Under  section  258  of  tbe  Constitution  and 
Laws  of  the  Muskogee  Nation,  1893,  by  A.  P. 
McKellop,  providing:  "If  any  person  claim  to 
be  the  child  of  a  deceased  male  person,  and  it 
should  be  proven  that  such  person  did  not,  durr 
ing  life,  recognize  the  claimant  aa  his  offspring, 
then  such  claimant  shall  not  be  entitled  to  any 
share  in  tbe  estate  of  the  deceased,"  it  is  in- 
cumbent on  the  claimant  to  show  tbat  he  was 
recognized  by  a  male  member  of  the  Creek  Tribe 
during  hia  life  as  hia  offspring  before  the  claim- 
ant is  entitled  to  inherit  from  said  deceased 
male  member  of  tbe  tribe. 

[Ed.  Note. — For  other  cases,  see  Indiana, 
Cent  Dig.  g  49;  Dec  Dig.  "SsslS.] 

Commisslonera'  Opinion,  Division  No.  -5. 
Error  from  District  CovaU  Mcintosh  County; 
Preslle  B.  Cole,  Judge. 

Action  by  Jim  Butler,  an 'infant,  by  his 
guardian,  and  another,  against  Martha  Wil- 
son. Judgment  for  defendant,  and  plaintiffs 
bring  error.  Reversed  and  remanded. 

Herbert  E.  Smitli,  of  Otunulgee,  for  plain- 
tiffs in  error.  X  B.  Lucas  and  B.  H.  Tabor, 
both  of  Checotata,  for  defendant  in  error. 

McKEOWN,  C.  This  caae  prwients  error 
from  the  district  court  of  Mcintosh  county, 
and  Involves  the  determination  of  the  heirs 
of  Sam  Butler,  a  deceased  Creek  Indian,  who 
died  Intestate,  prior  to  the  selection  of  his 
allotment.  There  is  no  controversy  between 
the  parties  as  to  the  time  of  the  descent  cast, 
or  as  to  the  law  governing  the  same.  To 
correctly  decide  who  are  the  heirs  of  Sam 
Butler,  deceased.  It  is  necessary  to  determine 
whether  Sam  Butler  was  ever  married  to 
Jennie  King,  nGe  Tiger,  according  to  the 
laws,  customs,  and  usages  of  the  Creek  Tribe 
or  Nation  of  Indians.  Also,  whether  Jim 
Butler,  one  of  the  plaintiffs  in  error.  Is  tbe 
son  of  Sam  Butler,  deceased,  and  if  not  the 
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legiOmato  oBap^ag  of  Sim  Butler  was  be 
rec(«Dlxed  by  the  decMsed  as  lils  child. 

•noi  plaintiffs  In  errm-,  Jennie  King  and 
Jim  Batler,  tiaae  their  right  to  Inherit  the 
lands  of  the  deceased  upon  the  claim  of  a 
marriage  some  time  during  the  years  1892 
to  188S,  between  Sam  Butler  and  Jennie 
King,  according  to  the  laws,  usages,  and  cub* 
toms  of  the  Greek  Tribe  or  Nation  of  In- 
dians, and  that  by  reason  of  said  marrii^ 
that  Jennie  King  is  the  surrlTlng  wife,  and 
Jim  Butler  to  the  aurvivlng  child.  Jim  But- 
ler also  dalffls  to  inherit  upon  tlie  fnrttier 
ground,  that  If  the  marriage  between  Us 
mother  and  Sam  Butler  be  not  eetabllstied, 
that  then,  under  the  laws  of  the  Creek  Na- 
tion, be  being  an  Illegitimate  child  of  Sam 
Butler,  but  acknowledged  by  him  In  hto  life- 
time, that  he  la  entitled  to  the  property  of 
Ua  pntatlve  father,  and  in  support  of  bis 
dalm  plead  section  258,  chapter  14,  Consti- 
tution and  Laws  of  the  Creek  Nation,  Com- 
piled by  A.  P.  McKellop. 

The  defendant  in  error,  Martha  Wilson,  Is 
a  sister  of  the  deceased,  and  to  entitled  to 
Inherit  the  lands  in  controversy,  unless  the 
plaintiffs  In  error  establish  their  claim  there- 
to.  The  defendant  in  error  denies  the  mar- 
riage between  Sam  Butler  and  Jennie  King, 
and  pleads  the  statute  and  rule  of  decision 
ot  the  highest  court  of  the  Creek  Nation 
governing  marriages  and  divorce,  and  alleges 
that  any  relatlonu  ttiat  may  have  existed  be- 
tween the  deceased  and  Jennie  King  were 
nut  In  coufurnilty  with  the  laws  and  rule  of 
decision  of  the  Creek  Nation,  and  further 
denied  that  Jim  Butler  was  the  child  of 
Sam  Butler  or  so  rei-ognlzed. 

The  testimony  discloses  that  Jennie  King 
lived  with  four  different  men  of  her  Tribe, 
and  Itore  a  child  to  each  of  them  prior  to  the 
commencement  of  her  relations  with  Sam 
Butler.  That  one  of  the  men  with  whom  she 
lived  was  Jackson  King,  her  present  hus- 
band, who  at  the  time  be  first  lived  with 
her  bad  a  living  wife.  After  her  relations 
with  Sam  Butler  ceased  she  married  Jaclc- 
son  King  by  a  formal  ceremony.  It  appears 
that  some  time  between  189^  and  1895  Sam 
Butler  lived  with  Jennie  King,  uSe  Tiger, 
at  the  home  of  ber  father,  Tobe  Tiger.  That 
shortly  after  they  separated  the  child,  Jim 
Butler,  was  bom.  He  was  enrolled  under 
the  name  of  Jim  Butler  and  hto  fatlxer'a 
name  given  as  Sam  Butler. 

[1}  It  to  urged  by  appellee  that  Jennie 
King  was  an  incompetent  witness  to  testify. 
The  objection  was  not  made  to  the  compe- 
tency ot  the  witness,  and  therefore  does  not 
raise  the  question  here  for  determination. 
Williams  et  al.  v.  Jones  et  al.,  34  OkL  733. 
126  Pac.  1013.  It  does  not  occur  to  us  that 
it  to  clear  upon  what  theory  the  plaintlCF 
Jennie  King  seeks  to  recover  in  this  action, 
If  she  was  married  to  her  present  husband 
prior  to  the  death  of  Sam  Butler,  aa  testi- 
fied to  in  the  trial  below. 


[i]  The  trial  court  ezduded  teeUmony 
fered  <m  behalf  ot  the  plali^  to  establlsb 
the  marriage  between  Jennie  King  and  Sam 
Butler  according  to  the  usage  and  custom  of 
the  Creek  Nation,  on  the  gnmnd  that  tha 
court  took  Judicial  notioe  of  the  written  taw 
and  decisions  ot  the  court  of  the  Cre^  Na- 
tion. Prior  to  the  written  statute  made  to 
1891  by  the  Cre^  Council  regutotlng  mar. 
riage  and  divorce  the  usage  and  customs  of 
the  Creek  pe<9le  govern  in  regard  to  both 
marriage  and  divorce.  The  Creeka,  like  all 
primitive  pe<H>le.  deemed  th^  domestle  as< 
Bodatlons  aa  matters  personal  to  the  famlUes 
or  Indlvidoato  ooncomed,  and  the  subjeeto 
never  became  of  Importance  to  the  Natton 
until  the  passage  of  the  act  of  1881,  whldi 
to  in  words  aa  foltowa: 

**i?ec  308.  From  and  after  tbe  passage  of  this 
act,  all  marriages  between  dtiseDS,  wbo  are  now 
living  together  as  man  and  wife,  are  hereby  le- 
galized. 

"Sec.  300.  No  new  marriage  shall  be  contract- 
ed whilst  either  party  has  a  husband  or  wife 
living,  nor  between  parties  who  ace  nearer  of 
kin  than  the  third  degree. 

"Sec  310.  Marriages  may  be  solemnixed  bj 
any  of  tbe  judges  of  the  courts  of  this  nation, 
or  by  any  ordsined  mtDister  of  tbe  Gospel  in 
regular  communion  with  any  religious  society; 
and  any  marriage,  contracted  in  writing,  or  in 
the  presence  of  two  tor  more  witnrasea  wbo  sbaU- 
sign  the  marriage  contract  as  such,  shall  be  law- 
ful." 

Constitution  and  Laws  of  the  Moskogee  Na- 
tion of  1893  by  A.  P.  McKellop. 

Subsequent  to  the  passage  of  eald  act 
there  does  not  appear  from,  the  record  before 
us  any  construction  of  tbe  written  laws  to 
question  until  the  year  1893,  when,  on  No- 
vember 3d,  the  Supreme  Court  of  the  Creek 
Nation,  through  Esparhecher,  acting  as  Chief 
Justice,  rendered  an  opinion  construing  a 
portion  of  tbe  written  law  in  regard  to  mai^ 
riages,  in  reply  to  a  letter  from  the  Principal 
Chief  (which  defendant  offered  to  Introduce 
In  evidence  but  was  denied  by  the  trial 
Judge),  which  opinion  to  in  words  as  follows: 
"Supreme  Court  Room,  Okmulgee,  I.  T.,  Nov. 
3rd,  1893.  Hod.  L.  a  Perryman.  Prin.  Chief-' 
Sir:  Tours  at  band— submitting  to  the  court 
and  requesting  the  court's  opinion  and  the  deci- 
sion on  law  which  reads,  'And  any  marriage 
contracted  in  writing,  or  in  tbe  presence  of  two 
witnesses  who  shall  sign  the  marriage  contract 
as  Bucb  shall  he  lawful.*  The  court  after  care- 
ful and  due  consideration  Is  of  the  opinion  and 
decree  that  no  marriage  Is  legal  unless  the  con- 
tract is  to  writing  and  signed  by  two  or  mora 
witnesses,  and  no  marriage  contract  should  be 
solemnized,  by  any  authorised  mtoister  or  irf- 
Acer,  unless  such  contract  to  reduced  In  writing 
and  properly  signed.   It  is  so  declared. 

''Esparhecher,  Chief  JusL  pro  ten. 
"(Court  adjourn  to  meet  at  1  p.  m.) 
"1  p.  m.    Court  met  at  1  p.  m.  and  proceed 
with  business.   The  court,  after  hearing  a  sttoit 
speech  from  the  Chief  JubL  pro  tem.  Esparbedh 
er,  court  adjourn  to  meet  in  June  term,  1891. 

Judges  present:  Ksparhecfaer,  Chief  JusL 
pro  tem.  Wm.  Joues,  Chaplain.  Wm.  Mc- 
Combs.   Ned  Robbing. 

"J.  H.  Land.  Clk,  of  Court- 
After  the  passage  of  the  Creek  tow  to  1891 
regulating  the  marriage  of  members  ot  the 
tribe  it  to  apparent  that  the  fuU-blood  mem* 
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bers  were  slow  to  grasp  the  Innoratloii  caused 
by  the  Nation  concerning  Itself  In  matters 
wtiolly  personal  to  the  family  as  they  believed, 
and  there  being  no  provision  In  the  statute 
mairtng  maxrlages  in  any  other  mode  than 
that  set  out  In  the  statute  void,  it  follows 
as  a  lineal  sequence  that  marriages  between 
members  of  the  tribe  according  to  the  usages 
and  customs  of  the  tribe  were  considered 
valid  by  the  tribe.  The  opinion  of  the  Su- 
preme Court  which  should  have.  been,  ad- 
mitted in  the  trial  shows  on  Its  face  not  to 
be  a  decision  In  a  case  where  the  court  had 
jurisdiction  of  a  particular  cause  or  persons, 
but  is  in  the  nature  of  an  opinion  construing 
the  statute  for  the  guidance  of  the  executive 
department  in  the  dlschai^e  of  its  functions. 

While  the  Creek  Tribe  of  Indians  has  been 
judicially  determined  to  be  a  distinct  polit- 
ical society  in  the  case  of  Crabtree  v.  Mad- 
den, 64  Fed.  426,  4  0.  0.  A.  408,  where  San- 
bom,  Circuit  Judge,  spealdng  for  the  court, 
says: 

"The  Creek  Tribe  of  Indiana  Is  a  dependent 
domestic  nation.  It  Is  a  distinct  political  so- 
ciety, capable  of  maoaging  its  own  affairs  and 
governing  itself.  As  such  a  nation  the  United 
States  has  maintained  treaty  relations  with  it 
for  more  than  a  century.  •  •  •  These  trea- 
ties and  this  legislation  demonstrate  that  this 
tribe  has  carefully  preserved  its  separate  polit- 
ical identity,  and  toat  it  is  still  managing  its 
own  affairs,  and  exercising,  through  omcers  of 
its  own  selection,  legislative,  executive,  and  ju- 
didal  fnnetions  within  its  territorial  jorismo- 
tion." 

And  a  Jndgment  of  the  highest  ooart  ot  the 
Creek  Nation  conatmlng  a  statute  of  that 
natlfai  while  ecUng  vltbin  Its  jurisdiction 
■bovld  stand  on  the  same  toaOng  as  those  of 
oUier  ocrarta  of  the  territories  ot  the  Union 
<Mebltn  et  al.  r.  Ice.  00  Fed.  12,  5  G  C.  A. 
403) ;  yet  It  Is  equally  weill  settled  that  the 
court  of  the  state  trying  the  cause  may  deter- 
mine whether  the  judgment  proveD  was  ren- 
dered by  a  court  havliv  jurisdiction.  We  are 
of  the  opinion  that  said  decision  of  the  Su- 
preme Court  of  the  Greek  Nation  was  merely 
adrlaory  to  the  Principal  Chief,  and  does  not 
make  invalid  the  marrb^es  of  the  Creek 
Indians  according  to  their  ancient  usages 
and  customs  subsequent  to  the  passage  of 
the  act  or  rendition  ot  the  decision.  Judging 
from  the  tacts  disclosed  In  the  evidence  of- 
fered by  the  plalntur  marriages  in  the  Creek 
Nation  after  the  passage  ot  the  written  law 
euRCted  In  1881  were  either  regular  or  Ir^ 
rcgulai^regular  when  they  omipUed  with 
ttie  literal  letter  ot  the  law,  and  Irregular 
when  a  man  and  woman  lived  together  ac- 
cording to  the  nsage  ot  the  tribe  as  husband 
and  wife  without  any  compliance  with  the 
mode  or  ceremony  prescribed  law. 

A  similar  custom  as  to  marriages  was  In 
vogue  In  Scotiand  less  than  a  century  ago. 
Marriages  under  the  Scottish  law  were  reg- 
ular when  celebrated  by  a  minister  of  re- 
ligion, after  proclamation  or  banns  or  notice 
^ren  by  registrar.  Marriages  were  CMiaider- 
ed  Irr^ttlar,  but  regarded  as  legal,  when  by 
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either  altering  Into  the  marriage  state  by  a 
simple  agreement,  or  when  a  man  and  woman 
by  habit  and  repute  cohabited  for  a  length  of 
time  and  were  generally  considered  as  hus- 
band and  wife.  This  recognition  of  Irreg- 
ular marriages  in  Scotland  made  Gretna 
Green  near  Solway  Firth,  famous  as  the 
meeting  place  of  fugitive  lovers  from  Eng- 
land, who  being  unable  to  obtain  parental 
con5ient  hied  themselves  to  Gretna  Green  and 
entered  Into  an  Irregular  marriage  under  the 
Scottish  law  by  the  simple  process  of  jump- 
ing a  broom  In  the  presence  of  the  black- 
smith. This  practice  was  not  abated  until 
after  the  act  of  1856  requiring  one  of  the 
parties  to  the  marriage  to  reside  in  Scotland 
for  21  days  prior  thereto.  We  decline  to  re- 
quire of  the  Craek  people  a  more  rigid  stand- 
ard than  that  which  governed  our  own  an- 
cesters. 

[S]  We  therefore  conclude  that  such  Ir- 
regular marriages  amtmg  the  Creeks  were 
valid  until  the  passage  of  tbe  act  of  Congress 
of  date  June  7,  1897  (30  Stat  83),  providing 
that  after  the  1st  day  of  January,  1898: 

"Tbe  laws  of  the  United  States  and  the  state 
of  ArkaoBas  in  force  in  tbe  Indian  Territory 
shall  apply  to  all  persons  therein  irrespective  ot 
race." 

t  Which  act  was  applicable  to  the  Creek  Na- 
tion, and  thereafter  it  would  appear  that 
the  laws  of  the  state  ot  Arkansas  relative  to 
marriage  would  be  in  force  and  the  com- 
mon law  on  the  subject  applied  alike  to  the 
Creeks  as  well  as  to  the  noncltlsen.  It  nec- 
essarily follows  that  marriage  among  the 
Creek  people  after  January  1,  1898,  was  re- 
quired to  be  in  the  mode  prescribed  by  Mans- 
field's Digest,  or  by  entering  Into  a  OHnmm- 
law  marriage. 

Tbe  learned  trial  judge  fell  in  error  In 
refusing  the  plaintiff  the  right  to  Introduce 
testimony  showing  a  marriage  custCHU 
and  nsage  of  the  Creek  Tribe. 

"Testimony  tendlog  to  prove  the  laws,  usages, 
and  customs  of  tbe  Creek  Nation,  with  regard  to 
the  marriage  relation  and  the  legitimacy  of  tbe 
children  of  such  marriages,  and  their  consequent 
legal  status  as  heirs,  during  the  period  In  ques- 
tion, held  competent,  and  that  it  is  error  to  es- 
clude  such  testimony,  if  otherwise  competent" 
Oklahoma  Land  Co.  v.  Thomas  et  al,  34  OkL 
081,  127  Pac  8. 

Tbe  validly  ot  mcSi  marriage  under  the 
laws,  usages,  and  customs  ot  tbe  Creek  Na- 
tion has  been  determined  by  this  court  since 
tbe  trial  ot  this  case  below.  Okl.  Land  Ca 
V.  Thomas  et  aL,  84  OkL  681,  127  Paa  8; 
Cbancey  v.  Whlnnery,  147  Fa&  1036,  not  yet 
officially  reported. 

Tbo  court  erred  In  ntoslng  to  admit  In 
evidence  the  laws  of  tbe  Creek  Nation  when 
offered  by  tbe  defendant.  It  is  so  wdl  setr 
tied  that  the  laws  of  a  tortign  natitm,  a  sls- 
ter  state,  or  territory  must  be  pleaded  and 
proven  that  It  requires  no  citation  ot  au- 
thority. The  defendant  had  pleaded  the 
law  and  was  entitled  to  prove  same;  bow- 
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ever  the  detendant  haTlnc  won  UHxm  makes 
no  conqdalnt  her& 

[4]  It  la  a  question  of  fact  to  be  estabUab- 
ed  in  each  parttoular  case  as  to  whether  a 
valid  marriage,  according  to  the  Tribal 
laws  or  usages  and  cnstoms,  existed  between 
members  of  the  Creek  Nation  np  to  January 
1,  1898.  The  plaintiffs  In  error  urge  as  er- 
ror Ibe  admission  by  the  court,  over  their 
objections,  evidence  as  to  the  relations  ot 
Jennie  King  with  other  men,  fiir  a  consider- 
able period  of  time,  prior  to  the  time  she  Is 
allied  to  have  lived  with  Sam  Butler,  and 
also  testimony  as  to  her  general  reputation. 
Testimony  tending  to  show  that  Jennie  King 
was  a  prostitute  dnrtng  the  period  of  her  re- 
latiims  with  Sam  Butler,  and  immediately 
prior,  and  snlweqnent  therett^  was  admissi- 
ble as  affecting  the  probative  force  c€  the 
evidence  of  their  living  and  ctriiablting  to- 
gether. 

Tba  testimony  as  to  ber  general  reputa- 
tion was  cleariiy  Inadmissible,  and  likewise 
the  testlnumy  was  inadmissible  as  to  her 
relations  wltti  other  men  prior  to  the  living 
with  Sam  Bntler,  which  relations  were  so 
far  removed  by  time  as  to  be  <tf  no  value  In 
determining  the  nature  of  the  relation  with 
Sam  Butler.  To  permit  such  Inquiry  to  go 
so  tax,  would  be  to  close  the  door  of  hope 
to  every  unfortontite  woman,  who  has  at 
some  remote  period  in  her  life  fallen,  but 
later  returned  to  diaste  llvli^  by  raterlng  in- 
to the  marriage  relatlcm.  Because  forsooth 
If  the  validity  of  the  marriage  be  question- 
ed In  a  court  of  Justice,  she  must  confront 
her  forgotten  past  and  assume  a  burden  not 
Imposed  by  law.  Warren  v.  Canard,  80  OkL 
614,  120  Pac.  599. 

[B]  As  to  the  claim  of  Jim  Bntler  under 
section  258  of  the  Constitution  and  Lews 
of  the  Creek  Nation  Compiled  by  A.  H.  Mc- 
Kellop,  which  reads: 

"If  any  person  claim  to  be  the  child  of  a  de- 
ceased male  person,  and  it  should  be  proven  that 
sucli  person  did  not,  during  life,  recognize  the 
claimant  as  his  ofnpring,  then  such  claimant 
shall  not  be  entitled  to  ajaj  share  in  the  estate 
of  the  deceased." 

We  find  that  this  section  was  construed  by 
this  court  in  Oklahoma  Land  Co.  et  al.  v. 
Thomas  et  al.,  supra,  In  respect  to  the  ex- 
tent of  the  inheritance  of  the  child  from  the 
putative  father.  Under  this  provision  it  Is 
necessary  for  an  Illegitimate  child  to  estab- 
lish Its  right  to  inherit  from  a  male  member 
of  the  Creek  Nation  to  establish  that  the 
putative  father  recognized  the  child  as  his 
offspring.  Recognition  of  the  child  by  a 
male  member  as  his  offspring  was  sufficient 
In  our  opinion  to  give  the  child  the  right  to 
Inherit,  no  matter  how  illicit  or  meretricious 
the  relations  were  ont  of  which  he  sprung. 

Plaintiffs  in  error  urge  upon  this  court  the 
necessity  of  rendering  the  judgment  that  It 
should  think  proper  upon  the  record  brought 
here,  but  inasmuch  as  it  Is  largely  a  ques- 


tion of  fiict  as  to  whether  a  valid  marriage 
under  the  laws,  usages,  and  customs  of  the 
Tribe  existed,  or  whether  Jim  Bntler  was 
recognized  by  Sam  Bntler  we  do  not  feel 
warranted  to  render  a  judgment  In  this 
case  upon  the  record  before  us.  Believing 
that  the  errors  complained  of  were  prejudi- 
cial to  the  substantial  rights  ot  plalnUfls  la 
error,  we  therefore  recommend  that  the 
judgment  of  the  district  court  be  revereed, 
and  the  cause  remanded  for  a  new  trial  In 
accordance  with  this  opinion. 

PBBGUBIAU.  Adopted  In  wholes 


(49  Okl.  &») 

STATB  ex  rel.  BURNS  v.  LINN,  District 

Judge.    (No.  7880.) 
(Supreme  Court  ct  Oklahoma.   Dec.  14,  1915.) 

(Sullabw  by  CourtJ 

"L  MUNIOIFAI,  COBFOBATIONS  <8=>79— CHAKTEB 

—State  Laws  Supebseded. 

The  provisions  of  the  charter  of  the  city  of 
Tulsa,  adopted  under  the  authority  of  sectioa 
3a,  art  IS,  of  tbe  Constitution  (section  32»,  Wil- 
liams' Ann.  ConsL),  and  section  539.  Uev.  Laws 
1910,  supersedes  aU  laws  of  this  state  in  con- 
flict with  such  charter  provisions,  in  so  far  as 
such  laws  relate  to  merely  municipal  matters. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  183;  Dec  Dig. 
79.) 

2.  Municipal  Cokpoeahohs  «=s»7&— Cbaktkb 
—OtEBATioN— Stats  I^wb. 

Such  charter  provifAons  do  not  supersede 
the  general  laws  of  the  state  of  general  concern, 
in  which  the  state  haa  a  sovereign  interest,  and 
where  the  proviaioiu  of  said  charter  conflicC 
with  the  general  laws  of  the  state  fit  this  char- 
acter, such  laws  will  prevail. 

[Ed.  Note.— For  other  cases,  see  Huoicipal 
Corporations,  Ooat.  Dig.  f  183 ;  Dec.  Dig.  «3> 
79.] 

3.  Mdnicifal  Cobpobations  <8=»7&— CHAaXKB 
— Opebation— State  Laws. 

The  state  has  a  sovereign  interest  in  the 
enforcement  of  its  general  laws  against  the  traf- 
fic in  intoxicating  liquors,  against  gambling 
and  prostitatioQ,  within  the  territorial  limits 
of  the  city  of  Tulsa. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  183 ;  Dec.  Dig.  «=» 
79.] 

4.  Municipal  Cobpobations  ®=>64  —  Orrx- 
CEBB— Duties  Imposed  by  State — Enfobck- 
MENT  OF  State  Laws. 

The  state  may  impose  apon  the  local  officers 
of  the  city  of  Tulsa  specific  duties  io  the  matter 
of  the  enforcement  of  the  laws  of  the  state  hav- 
ing force  and  effect  within  tiie  city,  and  maj 

Srovide  penalties  for  failure  to  discharge  such 
utles,  and  in  respect  to  the  duties  so  imposed 
the  municipality  and  its  officers  are  the  agents 
of  the  state,  and  subject  to  ita  command  and 
control  at  all  times. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  M  156, 157 ;  Dea  Dig. 

5.  Municipal  Cobpobations  <8=>Q7  —  Revot- 

At  OP  Ofticebs— JuBISDICnON. 

The  provisions  in  the  charter  of  the  citr 
of  Tulsa  for  the  removal  of  the  chief  of  ptdice 
of  such  city  are  not  exclosive,  hut  such  authority 
is  cumulative  to  and  concnrrent  with  the  jnris- 
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diction  TMted  In  Uw  district  court  by  the  gen- 
eral laws  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  ISL-lOB ;  l>oc  Dig. 

0.  Statutes  ®=>47--Cebtaintt— Dtttt  to  Eh- 

FOKCE  IjAws— Police  Offjcebs. 

The  proTlsious  of  chapter  89,  as  amended 
by  chapters  26  and  133,  iSeseioD  Laws  1918,  are 
not  void  for  uncertainty  in  respect  to  the  duties 
therein  imposed  upon  police  oQicers. 

lEd.  Note,— For  other  cases,  see  {Statutes, 
Dec  Dig.  «=»47.} 

Mddttfonol  Sullaiu*  by  Editorial  Btaff.} 
7.  MUNICJiPAE.  COBPOBATIONS  ^=>6^  —  OlTI- 

cifiBs  —  "State  OrFiCEBS"  —  Leoislative 

OOKTSOI.. 

The  general  role,  in  the  absence  of  special 
constitutional  provision,  is  that  all  officers  whose 
duties  pertain  to  the  exercise  of  the  police  pow- 
er of  tne  state  are  in  that  sense  state  officers, 
and  under  the  control  of  the  Legislature,  even 
though  they  may  be  officers  of  a  municipality 
and  charged  with  the  enforcement  of  the  local 
police  regulations  of  such  mnnidpality. 

[Ed.  Note.— For  other  cases,  see  Manidpal 
C^^i^tions.  Cent  Dig.  H  156,  1S7;  Dee.  Dig. 

Original  action  for  writ  of  prohibition  by 
the  State,  on  the  relation  of  Foster  N.  Bums, 
against  Conn  "Linn,  District  Judge.  Writ 
dented,  and  petition  dismissed. 

Pot  Malloy,  <tf  Tulsa,  McAduns  &  Haskell, 
of  Oklahoma  Qty»  and  S.  B.  Tbompaon,  of 
Sapulpai  for  plaintiff.  S.  P.  FreeUng, 
Att7.  Gen.,  and  Smith  C.  Matnm  and  J.  H. 
Miley,  Asst  Attys.  Gen.,  for  defendant 

HARDY,  J.  On  November  12,  1915,  there 
was  presented  to  the  district  court  of  Tulsa 
county,  by  a  grand  Jury  duly  impaneled 
therein,  an  accusation  In  writing,  charg- 
ing the  plaintiff,  as  chief  of  police  of  the 
city  of  Tulsa,  with  habitual  and  willful  neg- 
lect of  duty  and  willful  maladmbilstratlon  in 
office,  In  that  he  failed  and  refused  to  per- 
form the  duties  expressly  enjoined  on  him  in 
reference  to  the  enforcement  of  the  prohi- 
bition lawB  of  this  state  and  the  laws  with 
referoice  to  gambling  and  the  keeping  of 
bawdyhoosea  or  the  rentiiv  or  letting  of 
tonildlngs  for  such  purpose,  in  which  accnsa- 
tloQ  it  was  allied  that  the  plaintiff  had 
knowingly,  wHlfoUy,  and  nnlawfully  failed, 
neglected,  and  refused  to  enforce  the  laws 
mentioned,  and  had  knowingly  allowed  and 
pomitted  Tiolationa  thereof,  both  aa  to  vio- 
lations of  the  liquor  laws  and  laws  against 
gambling,  and  that  he  had  likewise  allowed 
and  permitted  a  large  number  bouses  to 
be  let,  rented,  and  operated  as  bawdyhous^ 
and  tiad  allowed  and  permitted  a  large  num- 
ber of  women  to  openly,  continuously,  and 
notoriously  maintain  and  operate  honsea  of 
prostitution  in  aald  dty.  In  violation  of  the 
law,  and  bad  for  many  months  prosecuted  a 
igrstem  whereby  the  keepers  of  such  bouses 
and  inmates  thereof  were  compelled  to  for- 
feit a  bond  or  pay  at  intervals  a  fine  to  the 
city  of  Tulsa,  with  the  Implied  understand- 


ing between  them  and  the  plaintiff  that  they 
should  receive  immunity  from  arrest  and 
prosecution  for  a  i)eFiod  of  about  one  month 
from  the  date  of  each  payment,  and  that 
said  sums  were  accepted  In  reality  as  a  li- 
cense whereby  such  persons  paying  the  same 
were  permitted  to  violate  tbe  laws  In  re- 
gard to  such  violations,  and  the  grand  Ju- 
rors prayed  the  court  for  Judgment  and  de- 
cree ousting  and  removing  tbe  plaintiff  from 
office,  and  that  pending  a  hearing  thereof 
plaintiff  be  suspended  until  final  determina- 
tion be  bad. 

Plaintiff  filed  in  this  court  his  petition  for 
a  writ  of  prohibition  against  defendant,  as 
judge  of  the  district  court  of  Tulsa  county, 
prohibiting  him  from  hearing  said  accusation 
and  from  removing  him  from  office  in  ac- 
cordance with  the  prayer  thereof.  To  this 
petition  la  attached  a  copy  of  tbe  accusa- 
tion, setting  out  in  detail  the  various  acts  al- 
leged against  him.  The  defendant  filed  a 
demnrrer  to  the  petition,  and  upon  the  Is- 
sues thus  joined  tbe  matter  was  submitted 
to  the  court 

[1-3]  Tbe  question  presented  Is  whether 
under  the  provisions  of  the  charter  of  the 
dty  of  Tulsa,  which  contains  provisions  for 
the  removal  from  office  of  various  city  offi- 
cials, the  Jurisdiction  of  tbe  city  Is  exclu- 
sire,  or  whether  under  the  general  statutes 
of  this  state  Jurisdiction  Is  vested  in  the 
court  to  entertain  that  proceeding.  The 
plaintiff  contends  that  tbe  provisions  of  the 
charter  and  tbe  ordinances  adopted  there- 
under, authorizing  a  removal  of  the  dty  offi- 
cers, confer  exclusive  Jurisdiction  upon  the 
dty,  and  that  such  charter  provisions  and 
ordinances  supersede  and  displace  the  gener- 
al laws  of  the  state  In  reference  to  such  mat- 
ters, and  that  plaintiff  as  chief  of  police  of 
the  city  of  Tulsa  Is  not  amenable  to  said  gen- 
eral laws,  nor  subject  to  the  jurisdiction  of 
the  dlstrld  court  In  the  trial  of  the  accnsa- 
tion  presented  by  the  grand  Jury. 

The  dty  of  Tulsa,  under  section  8a,  art 
18,  of  the  Gonstitotttm  (Williams'  Ann.  Const 
I  329),  duly  adopted  a  diarter  prepared  aa 
therein  provided,  which  was  approved  by  the 
Governor  and  became  the  organic  law  of  the 
dty.  By  this  charter  provision  was  made 
for  the  organization,  c<Hiduct,  and  control  of 
a  system  of  police  and  other  dty  offidals,  and 
for  the  removal  from  office  of  such  offidals; 
and  thereafter  ordinances  were  adopted  by 
said  dty,  organizing  a  police  force,  providing 
for  the  appointment,  prescribing  tbe  duties, 
and  fixing  the  salaries  of  the  chief  of  police 
and  other  members  of  the  police  force*  and 
regulating  the  manner  of  their  removal. 
That  It  was  within  Uie  power  of  the  dty  un- 
der its  charter  provisions  to  adopt  these 
ordinances  iB  not  auestloned,  and  defendant 
concedes  that  by  virtue  thereof  in  matters 
purely  local  and  mnnldpal  tbe  provisions  of 
the  charter  and  ordinances  govern.   He  In- 
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alata,  howmr.  Oat  ondet  Oie  smenl  stat- 
utes of  this  state  It  was  tbe  duty  ot  plain- 
tiff, as  chief  ot  police  ot  said  city,  lu  addi- 
tion to  his  duties  under  the  ordinances  of 
said  dty,  to  enforce  the  general  lavra  of  the 
state  referred  to,  within  such  city,  and  for 
a  failure  or  neglect  thereof  was  subject  to 
removal  under  the  gaieral  laws  of  tbe  state. 

[6]  By  aectlott  3631,  Rev.  Laws  1010,  It  is 
made  the  duty  of  all  police  officers  to  enforce 
all  of  the  provisions  of  diapter  39  of  said 
laws,  relating  to  Intoxicating  liquors,  which 
<diapter  has  been  amended  by  chapters  26 
and  133,  Sess.  Laws  1913,  and  providing  that, 
should  any  such  officer  fall  or  refuse  to  per- 
ffffm  any  duty  required  by  the  provisions 
of  such  chapter,  he  shall  be  removed  from 
omo6  as  therein  provided;  uid  said  section 
authorises  tlie  filing  of  a  petition  in  Uie 
district  court  - of  tbe  county  wherein  such 
<^cer  resides.  In  the  same  of  the  state,  <hi 
the  relation  ^f  any  citizen  thereof,  upon 
the  recommendation  of  a  grand  Jury,  or  ou 
the  relation  of  the  board  of  coun^  comml»- 
rioners,  and  the  procedure  for  hearing  and 
determining  such  proceeding  when  instituted 
is  set  out  therein.  And  it  is  further  pro- 
vided by  section  3633  that  all  police  officers 
in  any  city  or  town,  having  notice  or  knowl- 
edge of  any  violation  of  such  chapter,  shall 
notify  tbe  county  attorney  of  the  fact  of 
such  violation,  and  furnish  him  the  names  of 
persons  by  whom  such  violations  can  be 
proven,  and  for  a  fiiUure  or  neglect  of  offi- 
cial duty  in  that  respect  such  officer  may  be 
removed  from  office,  as  provided  by  law. 
By  section  2510  It  is  made  the  du^  of  all 
police  officers  to  inform  against  and  prosecute 
all  persons  whom  they  believe  from  credible 
Information  to  be  offenders  against  the  gam- 
bling laws  of  the  state,  and  providing  that 
any  such  officer  falling  or  .  omitting  to  do  so 
may  be  punlslied  by  a  fine  of  not  exceeding 
$600,  and  not  less  than  $50.  By  sections 
2467  and  2469  the  keeping  of  a  bawdyhonse, 
or  knowingly  letting  a  building  for  such  pur- 
pose, is  prohibited,  and  the  punishment  pre- 
scribed therefor.  Section  5592  provides  that: 
"Any  officer  not  subject  to  impeachment,  elect- 
ed or  appointed  to  any  state,  county,  township, 
dty,  town,  or  other  office,  onder  tbe  lawa  of  the 
state  may,  in  tbe  manner  provided  in  this  ar- 
ticle, be  removed  from  office  for  any  of  the  fol- 
ipwing  causes:  First.  Habitual  or  willful 
neglect  of  duty.  •  •  •  Sixth.  Willful  malad- 
miniBtratlon." 

Section  5593  provides  the  manner  of  re- 
moval and  authorizes  an  accusation  in  writ- 
ing by  the  grand  jury  to  the  district  court  of 
the  county  in  which  the  officer  la  elected, 
and  the  procedure  for  the  trial  thereof  is  set 
out  in  subseqnrait  sections  of  said  article. 
By  the  provisions  of  section  3a.  art  18,  of 
the  Constitution,  when  a  charter  has  been 
adopted  In  the  manner  therein  provided,  such 
charter  becomes  the  organic  law  of  such  dty 
and  supersedes  any  existing  charter  and  all 
amendments  thereof,  and  all  ordinances  in- 
consistent therewith.    It  is  provided,  how- 


ever. In  tbe  sain*  MCttcm,  Oat  aald  diartec 
shall  not  be  in  conflict  with  the  Constitution 
and  the  laws  of  the  state.  SecHcui  S39,  Bev. 
I^ws  1910,  which  was  in  force  when  the 
charter  was  adopted,  provides  that  where 
such  charter  tias  been  framed,  adopted,  and 
approved,  when  ai^  of  its  provisions  shall 
be  in  conflict  with  any  law  or  laws  relating 
to  cities,  in  force  at  the  time  of  the  adop- 
tion and  approval  thereof,  the  .charter  pro- 
visions shall  prevail,  and  operate  as  a  repeal 
or  8uq?ensl<m  at  such  law  or  laws,  to  the  ex- 
tent of  such  conflict  and  further  provides 
that  such  diarter  shall  be  conadstent  with 
and  snhJect  to  the  provisions  ot  the  Constt 
tution,  and  not  in  conflict  therewith,  and  not 
in  conflict  with  the  laws  relating  to  tlie  ex- 
ercise of  the  inltlatlTe  and  referendum  and 
other  general  laws  of  the  state  not  retire 
to  cities  oi  the  first  dass. 

These  constitutional  and  statutory  provi- 
sions have  been  construed  by  this  court  In  a 
number  of  cases,  and  it  has  been  the  uniform 
holding  of  the  court  that  the  provldons  of 
a  charter  adopted  and  s^vroved  in  accord- 
ance with  audi  constitutional  and  statutory 
provisions  become  the  orgimtc  law  of  such 
munldpality  and  supersede  the  laws  of  tbe 
state  in  conflict  therewith  in  so  far  as  th^ 
attempt  to  regulate  merely  munidpal  mat- 
ters. Owen  V.  Tulsa,  27  OkL  264.  Ill  Fac; 
320;  Lackey  et  aL  t.  Grant  et  aL;  29  OU. 
255.  U6  Pac.  913;  Mitchell  v.  Carta-,  81  OU. 
502.  122  Paa  691;  Oklahoma  By.  Ca  t. 
Powell,  83  OkL  737,  127  Pac.  lOSO;  In  ze 
Simmons,  4  Okl.  Cr.  662,  112  Fac;  951.  And 
it  has  beea  further  held  that  sudi  charter 
provisions,  where  they  conflict  with  the  gen- 
eral lawa  of  the  state,  must  give  way,  and, 
while  they  may  run  current  with  tbe  ges- 
eral  laws  of  the  state,  th^  may  not  nm 
countor  thereto.  Board  of  Education  et  aL 
V.  Best  26  OU.  866,  109  Pac.  S63;  SUte  t. 
Cummings,  147  Paa  161. 

The  charter  of  tbe  dty  ot  Tnlu  was  un* 
der  oonslderation  by  this  court  In  tbe  case 
of  Owen  V.  Tulsa,  supra,  and  by  the  Criminal 
Court  of  Appeals  in  Be  Kmmons,  sapra,  and 
It  was  held  in  each  case  that  the  provldonB 
of  said  diarter  did  not  supersede  the  general 
laws  of  the  state  not  relating  to  dtles.  This 
being  the  construction  placed  upon  these  pro- 
visions and  upon  the  Tulsa  dty  diarter,  it 
then  becomes  necessary  to  detertuine  whether 
the  laws  with  reference  to  intoxicating  Uq- 
uors  and  gambling  and  prostitution  above 
set  out  are  matters  that  are  merely  munid- 
pal In  thdr  nature,  or  whether  they  are  such 
matters  as  are  of  concern  to  the  stete  at 
large,  and  In  which  the  st^te  has  a  soverdgn 
interest  for  the  beneQt  of  the  people  of  the 
state  generally.  The  history  of  the  prohibi- 
tion laws  of  this  state  is  well  known,  and 
it  Is  only  necessary  to  make  a  brief  refer- 
ence thereto.  One  of  the  terms  of  the  En- 
abling Act  required  that  the  stete,  as  one  of 
tbe  conditions  of  stetehood,  should  prohibit 
the  manufacture,  sale,  barter,  giving  away, 
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or  othervise  farnlshlng  Intoxlcatiiig  liquors, 

except  as  Uierein  authorized,  within  that 
part  of  the  state  then  known  as  the  Indian 
Territory,  and  also  the  Osage  Indian  reser- 
vation and  all  other  parts  of  the  state  wHlch 
existed  as  Indian  reserrations  on  the  1st  day 
of  January,  1906,  for  a  period  of  21  years 
from  the  date  of  the  admission  of  the  state 
into  the  Union.  In  accordance  with  this  re- 
quirement, at  the  time  the  proposed  Consti- 
totton  was  voted  upon,  a  separate  -prohibi- 
tion article  was  sulxaltted  to  the  people, 
which  was  adopted,  and  has  ever  since  l>eeD 
a  part  of  the  organic  law  of  tills  state.  The 
laws  against  gambling  and  prostitution  are 
general,  and  Intended  to  operate  throughout 
the  entire  state,  and  such  statutes  are  police 
regulations  necessary  for  the  maintenance  of 
the  public  peace  and  the  good  order  of  so- 
ciety, and  are  matters  in  whicti  every  citizen 
of  the  state  lias  an  interest,  and  are  not  lo- 
cal and  confined  to  the  municipality  of  Tulsa, 
to  be  regulated  by  its  ctiarter  provisions  and 
ordinances  to  the  exduslon  of  the  •general 
i&vtB  of  the  state  upon  the  subject.  In  Thurs- 
ton V.  CaldweU,  40  Obi.  206,  137  Paa  683, 
the  presrait  Chief  Justice,  in  discussing  a 
similar  question  then  under  consideration, 
said: 

"But  even  UiosB  who  press  this  view  moat 
extremely  acknowledge  the  absolute  sopremacy 
of  the  Legislature  in  many  matters  of  chiefly 
local  interest,  in  which,  Dovertbeless,  the  state 
has  a  sovereign  interest,  amoog  which  may  be 
mentioned  state  control  over  local  police  pro- 
tection. •  •  r 

See,  also.  Ex  parte  Ambler,  148  Pac  1061 
(Dot  yet  offldally  reported). 

In  Lackey  v.  Grant,  supra,  this  court  ap- 
proved and  followed  the  rule  In  Missouri, 
construing  a  similar  provision  In  the  Con- 
Btitutlon  of  that  state  (section  16.  art  9), 
authorizing  cities  of  more  than  100,000  in- 
babitants  to  frame  a  charter  for  its  local 
government,  consistent  with  and  subject  to 
the  Constitution  and  laws  of  that  state.  The 
Mlssonri  court  holds  that  a  charter  adopted 
by  a  city  under  the  authority  of  the  consti- 
tutional provision  mentioned  superseded  the 
statutes  of  the  state,  where  they  conflicted 
as  to  purely  municipal  regulations.  Kansas 
City  V.  Marsh  OU  Co.,  140  Mo.  458,  41  S. 
W.  943;  Bmnn  v.  Kansas  City,  216  Mo. 
108,  llfi  S.  W.  446.  But  where  such  provi- 
sions conflict  with  the  general  laws  of  the 
state  in  matters  where  the  state  has  a  sov- 
ereign interest,  or  affecting  matters  of  gen- 
eral concern,  the  state  laws  control.  State 
V.  PoUce  Com'rs,  184  Mo.  109,  71  S.  W.  215, 
88  S.  W.  27.  The  Legislature  passed  laws 
creating  a  board  of  police  commissioners  for 
the  dty  of  St  Lonis,  and  In  discussing  such 
laws.  In  State  v.  Mason.  153  Mo.  23,  S4  S. 
W.  524,  the  court  said: 

"Laws  like  th^  and  those  of  other  states 
providing  a  metropolttao  police  system  for  large 
cities  ere  based  upon  the  elementary  propositloD 
that  the  protection  of  life,  lil>erty,  and  property 
and  the  preservation  of  the  public  peace  and 
order  in  every  part,  divbion,  and  subdivialtm 


of  the  state,  1*  a  governmental  dnty  which  de- 
volves upon  the  state,  and  not  npon  Its  munici- 
palities, any  farther  tlian  the  state  in  its  sov- 
ereignty may  see  fit  to  Impose  upon  or  delegate 
it  to  the  muoidpaiities.  The  right  to  e»tablisli 
the  neace  and  order  of  society  is  an  iiriierent 
attrlDUte  of  government,  whatever  its  form,  and 
fa  coextensive  with  the  geographical  limits  there- 
of, and  touching  every  part  of  its  territory." 

The  Minnesota  dedslons  are  in  harmony 
with  the  rule  in  Mlaaonri,  and  in  the  case  of 
SUte  T.  BoUnson.  101  Minn.  277,  112  N.  W. 
268.  20S  L.  a  A.  <N.  8.)  112T,  the  court, 
after  discussing  the  relative  powers  of  a  dty 
under  a  charter  form  ot  goremmoit  and  of 
the  state  tot  handling  nrlous  matters  ol 
purely  municipal  concern,  with  which  the 
state  did  not  concern  itself,  said: 

"But  in  BO  far  as  the  general  laws  of  the 
state  operate  and  have  force  and  effect  within 
the  municipality,  and  the  officers  thereof  are 
charged  with  their  enforcement  the  mnnlcip^ty 
and  Its  offlcen  are  the  agents,  and  subject  to  the 
command  and  control,  of  the  state  government 
at  all  times.  The  Legislature  may  impose  upon 
the  local  officers  specific  duties  in  the  matter  of 
the  enforcement  of  the  laws  of  the  state  and 
prescribe  penalties  for  a  failnre  to  perform  the 
same.  Indeed,  the  efficient  administration  of 
the  law,  adopted  for  the  welfare  of  the  state  at 
large,  renders  it  imperative  that  the  state,  as 
guardian  for  the  people  as  a  whole,  should'  pos- 
aess  and  exercise  this  *  «  *  controL  Its 
absence  would  lead  to  a  failure  of  law  enforce- 
ment so  essential  to  the  good  order  of  society 
and  the  protection  of  property  and  property 
rights.  That  the  state,  when  creating  a  manlci- 
pal  subdivision  for  local  self-government,  re- 
tains this  general  supervisory  control  over  the 
affairs  thereof,  except  so  far  as  expressly  or  by 
fair  implicatioa  surrendered,  there  can  be  no 
serious  question.** 

[4,  f,  7]  The  general  rule,  In  the  absence  of 
special  coustltutional  provision,  is  that  all 
officers  whose  duties  pertain  to  the  exercise 
of  the  police  power  of  the  state  are  In  that 
sense  state  officers,  and  under  the  control  of 
the  Legislature,  even  though  they  may  be  offi- 
cers of  a  municipality  and  charged  with  the 
enforcement  of  the  local  police  regulations 
of  such  municipality.  28  Cyc  296.  Counsel 
at  the  bar  In  oral  argument  of  this  case  de- 
clined to  discuss  the  question  as  to  whether 
the  enforcement  of  the  prohibition  and  gam- 
bling laws  and  laws  against  prostitution  were 
purely  municipal,  or  whether  they  affected 
the  state  at  large,  taking  the  position  that 
the  sole  question  for  our  determination  was 
one  of  Jurisdiction,  being  whether  the  general 
laws  of  the  state  enacted  for  the  removal  of 
delinquent  police  officers  are  valid  and  oper- 
ate within  the  territorial  limits  of  the  dty  of 
Tulsa,  or  whether  the  provisions  of  the  char- 
ter and  ordinances  are  exclusive.  We  have 
already  shown  that  it  is  within  the  power  of 
the  state  to  enact  laws  for  the  police  protec- 
tion of  Its  citizens,  which  shall  be  effective 
throughout  the  state  and  all  of  Its  subdivi- 
sions, and  coextensive  in  their  operation  with 
the  territorial  limits  of  the  state,  and  that 
such  laws  would  be  effective  in  the  city  of 
Tulsa,  and  the  provisions  of  the  charter  and 
ordinances  of  said  dty  could  not  operate  as  a 
repeal  tberectf.   It  ia  true  that  the  dty  might 
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enact  ordinances  not  Inconsistent  with  the 
state  taws,  regulating  sach  matters  within 
Itn  territorial  limits,  and  make  suitable  pro- 
visions for  tbe  enforcement  thereof,  and  iiro- 
vide  for  the  removal  of  officers  charged  with 
tlie  du^  of  enforcing  such  regulations  who 
should  fail  in  tbe  discharge  of  that  duty. 
This  does  not  mean,  however,  that  the  state 
has  completely  abdicated  all  authority  In  the 
premises  and  delegated  full  and  unrestricted 
control  over  such  matters  to  the  local  offi- 
cials. If  the  contratlon  of  plaintiff  be  admit- 
ted. It  destroys  the  uniformity  and  ^dency 
of  the  police  power  of  tbe  state,  leaves  these 
matters  subject  to  the  sole  management  of 
tbe  local  authorities,  and  would  permit  a  con- 
dition to  exist  in  a  city  with  such  charter  en- 
tirely different  from  and  at  variance  with  the 
conditions  in  other  parts  of  the  state;  and 
If  the  officers  of  a  city  which  has  adopted  a 
charter  are  not  In  sympathy  with  the  enforce- 
ment of  such  laws,  or  other  laws  of  like 
character,  were  the  enforcement  of  said  laws 
left  entirely  In  their  hands.  It  is  easy  to  see 
that  such  laws,  or  Indeed  any  law,  might  be- 
come a  dead  letter,  and  their  enforcement  a 
farce,  and  wholesale  violations  thereof  might 
occur  with  the  knowledge  and  consent  of  the 
city  officials. 

Neither  can  we  give  our  consent  to  the  con- 
tention that  the  provisions  in  the  charter 
for  the  removal  of  tbe  city  officers  is  ex- 
clusive, and  arrests  the  Jurisdiction  of  the 
court  to  hear  the  accusation  presented  by  the 
grand  Jury.  While  under  tbe  provisions  of  the 
charter  the  petitioner  might  be  removed  in 
accordance  therewith  by  the  board  of  city 
coiumissloners,  this  does  not  necessarily  oust 
the  Jurisdiction  of  the  court  to  proceed  In  tbe 
manner  complained  of.  Tbe  authority  in  the 
board  of  commissioners  may  exist  concurrent 
with  tte  Jurisdiction  of  the  court  The  pro- 
ceedings before  the  board  are  of  an  adminis- 
trative character  (Coffey  v.  Superior  Court, 
147  Cal.  625,  82  Pac.  75),  while  the  proce- 
dure in  the  district  court  is  Judicial  in  Its 
nature,  and  must  be  conducted  In  the  manner 
pointed  out  In  the  statute.  Such  remedies 
are  cumulative  and  are  concurrent,  and  the 
court  has  Jurisdiction  to  hear  and  determine 
the  accusation  presented,  notwlthstan^g 
tbe  provisions  of  the  charter  and  ordinances. 
This  question  was  presented  to  the  Supreme 
Court  of  Ulnnesota  in  the  case  of  State  v. 
Robinson,  supra,  and  that  court  held  that  the 
charter  provisions  did  not  oust  the  Jurisdic- 
tion of  the  court  to  entertain  proceedings  for 
the  removal  of  tbe  mayor  of  the  city  of  St. 
Cloud.  Tbe  case  of  Coffey  v.  Superior  Court, 
supra,  Involved  a  like  question.  The  charter 
of  the  dty  of  Sacramento  made  provision  for 
the  control  of  city  officers  charged  with  mis- 
conduct and  for  their  removal  from  office. 
Tbe  Penal  Code  of  tbe  state  also  made  pro- 
vision for  the  removal  of  deltoquent  officers. 
The  court  held  the  charier  {^visions  and  the 
provlslona  of  the  general  law  to  be  ooncur- 


BBPOBTER  (OH 

rent,  that  the  remonl  was  not  paxOy  a  mu- 
nicipal affair,  and  that  tbe  sopeilor  court 
had  Jurisdiction  under  tbe  general  law». 
which  was  consistent  and  concnrreut  with 
tbe  Jurisdiction  of  the  city  under  the  provi- 
sions of  the  charter. 

Plaintiff  cites  the  case  of  Dinan  v.  Saperlor 
Court,  6  CaL  App.  217,  91  Pac  806,  and  Craig 
V.  Superior  Couri,  157  Cat  4S1, 108  Pac.  310, 
holding  that  diarter  provlslmis  for  the  re- 
moval of  police  cheers  supersede  the  general 
law  oonferring  Jurisdiction  upon  tbe  saperlw 
court  Both  of  these  were  Oallfomla  case^ 
and  were  decided  after  tbe  case  of  Coffey  r. 
Superior  Court  After  the  decision  In 
Coffey  Case  tbe  Constitution  of  California 
was  amended  by  adding  to  section  16;  artifde 
20,  the  following  proviso: 

"Provided,  however,  that  in  the  case  of  any 
officer  or  employ^  of  any  municipnlity  goveroed 
under  a  legally  adopted  charter,  the  provisioits 
of  such  charter  with  reference  to  the  tenure  of 
office  or  the  dismissal  from  office  of  any  such 
officer  or  employ^  shall  control." 

And  section  8^,  arUcle  11,  of  the  Consti- 
tution of  that  state  expressly  provided  that 
It  should  be  competent  to  make  provision  in 
freeholders'  charters — 

"for  the  manner  in  which,  the  times  at  which, 
and  the  terms  for  which  the  members  of  the 
boards  of  police  commissioners  shall  be  elected 
or  appointed,  and  for  tbe  coostitution,  regula- 
tion, compensation,  and  government  of  audi 
boards  and  of  the  municipal  police  force." 

Tbese  provisions  are  not  found  in  our  Con- 
stitution. Other  decisions  holding  that  tbe 
power  to  remove  municipal  <^cers  vested  In 
tbe  governing  bodies  of  tbe  municipality  and 
;  also  by  the  general  laws  in  the  courts,  are 
'  concurrent  and  are  not  exclusive  of  tbe  oth- 
er are  as  follows:  Hanker  v.  Faulhaber  et 
al.,  94  Mo.  430,  6  S.  W.  ST2;  State  v.  Wal- 
bridge,  119  Mo.  383,  24  8.  W.  457,  41  Am.  St 
Rep.  663 :  State  v.  Wells,  210  Uo.  61S,  109  S. 
W.  758;  State  v.  NoblesvlUe  et  al.,  157  Ind. 
81,  60  N.  B.  704;  State  v.  Adam^  46 
Ana.  830,  15  South.  490;  SUte  v.  Judge  Diat 
Couri,  50  La.  Ann.  655,  23  South.  880. 

Plaintiff  also  relies  upon  the  case-  of  Hodg- 
es V.  Tucker,  25  Idaho,  563,  138  Pac.  1139, 
decided  by  the  Supreme  Court  of  Idataa  "ne 
case  is  not  In  point,  for  the  reason  that  in 
section  7459,  Bev.  Code  of  Idaho,  no  provi- 
sion was  contained  relating  to  municipal  of- 
ficers, and  the  court  held  that  there  was  no 
attempt  or  intention,  either  expressed  or  from 
which  a  presumption  could  be  entertained, 
to  confer  Jurisdiction  upon  the  district  court 
to  bear  and  determine  a  case  growing  out 
of  a  violation  <wC  a  dty  ordinance  or  a  neg- 
lect of  duty  to  enforce  a  city  ordinance^  In 
cities  that  bad  organized  and  accepted  the 
provisions  of  the  Black  Law.  Tbe  matters 
complained  of  In  that  case  were  a  failure  to 
enforce  certain  ordinances  of  Boise  City  rel- 
ative to  tbe  keeping  and  maintaining  of 
bawdytaonses.  Tbe  court  further  decided 
that  Laws  1911,  c.  82,  known  as  the  BlaiA 
Law,  indicated  an  intentloa  upon  the  put 
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of  the  Legldatnn  to  i^mrUle  m  ctmiplete  sys- 
tem within  Itself,  In  wbicb  proTislon  was 
iiintle  for  the  removal  of  the  c^cer  in  quva- 
tlon,  and  that  the  procedure  therein  was  ex- 
clusive. 

The  case  of  Hllzinger  v.  Gillman,  56  Wasli. 
228,  105  Pac.  471,  21  Ann.  Cas.  805,  decided 
Ity  the  Supreme  Court  of  Wasliington,  was  to 
the  effect  that  the  proTisions  in  the  charter 
of  the  city  of  Drerett  for  the  recall  of  certain 
oflScers  was  valid  and  not  In  conflict  with  the 
provisions  of  the  Constitution  of  that  state 
(article  5,  }  3)  providing  that  all  officers  not 
liable  to  Impeachment  should  be  subject  to 
removal  for  misconduct  and  malfeasance  as 
provided  by  law- 
Counsel  contend  that  section  5532  only  ap- 
pllee  to  officers  elected  or  appointed  under 
the  laws  of  the  state,  and  inasmuch  as  plain- 
tiff holds  office  under  the  city  diarter,  and 
was  not  elected  or  appt^ted  under  the  state 
laws,  said  section  has  no  application,  and 
confers  no  Jurlsdictlcm  vpoa  the  district 
court  to  entertain  the  proceedings  therein 
peodinf.  Section  3631  craitatns  complete  pro- 
cedure  for  the  removal  of  police  officers  fall- 
ing to  enforce  the  prohibition  l&ws  of  the 
state.  Independent  of  section  SS82.  Sectlcm 
3688  Inqrases  certain  duties  upon  police  offi- 
cers, and  for  a  failure  or  n^lect  of  duty  in 
the  enforcement  of  chapter  39  relating  to  In- 
toxicating liquors  authorizes  their  removal 
in  the  manner  provided  by  law.  Th]k  has 
Tefecenoe  to  the  procedure  contained  in  sec- 
tl£«is  55^  and  BBSS  authorizing  the  removal 
of  the  officers  ther^n  named  tor  the  causes 
and  in  the  manner  spedfled.  By  the  Inelu- 
irioa  in  Its  charter  of  provisions  for  the  re- 
moval of  Us  police  officers  the  city  might 
take  to  itself  exclartve  jurisdicticn  for  the 
removal  of  such  officers  for  neglect  of  duty 
In  enforcing  its  local  regulations  and  for 
causes  purely  munlctpiU,  but  by  the  adoiH 
tlon  of  such  charter  could  not  relieve  such 
officers  from  the  obligatltm  to  dischai^  the 
duties  imposed  upon  them  by  the  goieral 
laws  of  the  state,  nor  deprive  the  state  of 
its  authority  to  ctHupel  an  enforcement  of 
snch  laws  1^  a  removal  of  the  officers  charg- 
ed with  the  enforcement  thereof  for  neglect 
or  failure  in  that  respect 

The  language  of  the  California  court  in 
Conn  T.  City  Council,  17  Cal.  App.  705,  121 
Paa  714,  719,  Quoted  in  Dunham  City  Clerk 
r.  Ardery,  43  Okl  628,  143  Pac  331,  h.  3. 
A.  1»16B,  233,  to  the  effect  that  the  tenure 
of  office  and  method  (tf  removing  city  offifdals 
were  purely  municipal  matters,  was  written 
by  that  court  after  the  California  Constitu- 
tion had  been  amended  as  hereinbefore  Indi- 
cated and  In  the  light  of  those  constitution- 
al provisions,  and  was  cited  by  Mr.  Justice 
Riddle,  who  wrote  the  opinion  of  this  court 
In  eupiwrt  of  the  conclusion,  reached  In  that 
case,  that  a  provision  in  the  charter  of  the 
dty  of  Guthrie  for  the  recall  of  city  officials 
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was  valid  and  was  not  In  conflict  with  the 
Constitution  and  laws  of  this  state. 

TLie  holding  In  Lackey  v.  Grant,  that  the 
election  of  muutclpal  officers  was  a  matter 
of  merely  municipal  concern,  means  that  tbe 
state  has  delegated  to  tbe  local  municipality 
regulations  of  the  method  of  selecting  its  lo- 
cal officers,  but  does  not  intimate  that  the 
state  may  not  Impose  upon  police  officers  such 
duties  as  it  has  In  reference  to  the  enforce- 
ment of  Its  police  regulations  prescribed  for 
the  protection  and  maintenance  of  tbe  pub- 
lic peace  and  safety,  and  for  a  failure  to  per- 
form such  duties  may  not  provide  tm  their  * 
removal  from  office. 

The  omtention  Is  further  made  tiiat  the 
statutes  under  which  tbe  accusation  was  pre- 
sented are  void  for  uncertainty,  in  that  it 
appears  that  no  specific  duties  are  inH>08ed 
up<m  tbe  plaintur.  This  cmtention  we  think 
is  without  merit. 

Counsel  urge  upon  us  the  Importance  of  a 
correct  decision  in  this  case,  and  view  with 
alarm  the  tar-readilng  consequences  which 
they  fear  will  follow  a  denial  of  the  writ 
We  are  not  unmindful  ot  the  fiict  that  tbe 
question  is  an  important  one,  and  yet  it  is 
not  new  in  this  state,  tar  in  the  various  de- 
clslfHU  of  this  court  heretofore  decided  the 
rule  is  well  established  that  the  provisions 
of  a  dlty  charter  adopted  under  the  consti- 
tutional and  statutory  authority  do  not  sus* 
pend  or  supersede  the  general  laws  of  the 
state  relating  to  matters  general  state 
concern  or  involving  the  ocerclse  of  the 
state's  Bover^gnty, '  and  it  was  spedflcatly 
decided  in  Thurston  t.  Caldwell,  supra,  that 
the  state  has  a  sovereign  interest  In  local  po- 
lice regulation,  and  certainly  the  enforce- 
ment of  the  laiTO  relating  to  l^nor,  gambling, 
and  prostitution  are  matters  within  the  sov- 
ereign power  of  the  state,  which  it  has  not 
seen  fit,  eittier  by  -tbe  Constltnticm  or  the 
statutes,  to  completely  surrender  into  the 
hands  of  the  city  officials,  and  the  power  to 
enforce  obedirace  to  Its  statutes  is  necessa- 
rily an  inherent  attribute  In  the  power  to  en- 
act them,  for  if  It  be  once  conceded  that  the 
state  may  not  by  proper  measures  enforce  Its 
regulations,  the  regulations  themselves  be- 
come futile  and  ineffective,  except  so  ftr 
as  the  sentiment  of  any  particular  commun- 
ity may  demand  that  the  same  be  enforced, 
or  that  the  officers  thereof  may  see  At  so  to 
do,  according  to  their  particular  personal 
views  upon  tbe  matter.  We  do  not  appre- 
hend that  any  dire  consequences  will  follow 
a  pronouncement  upon  our  part  that  tbe  state 
still  has  the  right  to  compel  an  enforcement 
of  its  wholesome  police  regulations  in  each 
and  every  part  of  the  state,  and  that  officers 
may  not  with  impunity  neglect  the  duties 
imposed  upon  them  by  law,  at  their  pleasure. 

The  demurrer  Is  sustained,  the  writ  Is  de- 
nied, and  the  petition  dismissed.  All  the  Jus- 
tices concur. 
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(5S  Okl.  746) 

HOMIBBRG  T.  Wllili.     {No.  5173.) 
(Supreme  Court  of  Oklahoma.   Dec.  7,  1013.) 

fSvlUthiu  &v  tie  Court.) 

1.  ntNDBB  «=»6— SumCIEKCT— PaBENT  AND 

Child. 

A  tender  to  a  Bon  is  not  a  good  tender  to 
his  father. 

g:d.  Note. — For  other  cases,  see  Tender,  Cent. 
.  I  8;  Dec  Dig.  ^6.] 

2.  Bbpuvin  ^983— Ahihals— Daiuqes  fob 

Tbkspass. 

About  twenty-five  bead  of  cattle,  all  be- 
.loDciDg  to  the  same  party,  trespassed  upoo  ao- 
otfaer  par^,  who  was  able  to  impound  only  five 
head  thereof,  ^e  owner  replevied  the  five 
bead.  Held  that,  at  the  trial  of  this  action, 
the  impounding  party  was  entitled  to  judgment 
for  the  damage  done  by  the  entire  herd. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  H  311-318;  Dec.  Dig.  «s»83.] 

8.  Bbplbtih  «s>86  —  Natuu  ot  ^hsdt— 

Scope  of  Rbubf. 

A  replevin  action  1>  primarily  one  for  the 
possession  of  personal  property;  yet  it  is  sufB- 
ciently  flexible  to  authorize  a  settlement  of  all 
the  equities  between  the  parties  arising  from 
or  growing  ont  of  the  main  oontrorersy. 

tKd.  Not&— For  other  cases,  see  Replevin, 
Gent.  Dig.  H  836-840;  Dec.  Dig.  «=>8().] 

CommlasioDers*  Opinion,  Division  No.  4. 
Error  from  Coaoty  Court,  Hari>er  County  j 
B.  C.  Krause,  Judge. 

Action  by  James  Ij.  Will  against  Charles 
Holmberg.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

See,  also,  152  Pac.  357. 

J.  L.  Griffitta,  of  Buffalo,  and  Gray  St  Mc- 
Vay,  of  Oklahoma  City,  for  plaintiff  In  error. 
B.  J.  Dick,  of  BuCtalo»  for  defendant  la  er^ 
ror. 

MATHEWS,  a  The  parties  will  be  des- 
ignated OB  In  the  trial  court  On  Sonday 
morning  the  defendant  distrained  five  bead 
(rf  cattle  belonging  to  plaintiff,  npou  the 
ground  that  the  same  were  trespassliv  npon 
bis  premises  and  Injuring  bis  cn^  On  the 
day  following  the  plaintiff  instltnted  this 
r^evln  action,  alleging  therein  the  essen- 
tial statutory  requirements,  and,  further, 
that  before  replevying  said  cattle  he  bad  o£- 
fwed  defenduit  the  sum  of  $2.50;  which 
covered  his  entire  damage,  which  defend- 
ant had  refused  to  acxiept  or  to  state  the 
amount  of  damages  (dalmed.  Plaintiff  pray- 
ed for  the  return  of  said  catUe  and  $60  dam- 
ages for  the  taking  (tf  t3ie  same.  Defendant 
answered,  in  nibstance,  admitting  that  on 
the  16tb  day  of  June.  1912,  he  bad  taken 
np  said  cattle  mentioned  in  plaintiff's  peti- 
tion for  trespassing  upon  bla  wheat.  De- 
foidant  denied  that  plaintiff  had  tendered 
him  the  sum  of  $2.60  in  settlement  of  the 
damage,  and  alleged  that  this  sum  was  gross- 
ly Inadequate  to  cover  said  damages,  and 
that  bis  damage  was  $100,  for  which  be 
prayed  Judgment   The  action  was  tried  to 


tl)c  court,  who  found  tMt  the  cattle  in  con 
trovei-sy  were  wrongfully  detained  by  the  de 
fviidnut;  that  the  defendant  had  failed  to 
I>roceed  according  to  law  to  have  the  dani' 
nges  assessed  after  impounding  the  cattle 
The  court  refused  to  determine  the  damage 
done  by  cattle  other  than  those  impounded 
and  held  that  the  only  question  for  his  con 
sideratlon  was  the  right  of  possession  of  the 
five  head  of  cattle  in  controversy  at  the  time 
the  writ  in  replevin  was  Issued,  and  the 
damage  done  by  said  five  head,  which  he  de- 
cided was  lesa  than  $2.50,  and  found  that 
amount  had  been  tendered  by  plaintiff  to  de- 
fendant A  motion  for  a  new  trial  was  filed 
and  overruled,  and  the  d^mdant  bas  ap> 
pealed  to  this  court 

[1  ]  The  first  assignment  of  error  is  the  de- 
cision of  the  court  that  plaintiff  tendered  to 
defendant  the  sum  of  $2.50  in  settlement  ot 
the  damages  before  instituting  the  replevin 
action.  The  defendant  testified  that  the 
plaintiff  did  not  make  any  tender  to  him  of 
the  said  $2.50  or  offer  to  pay  damages  in  any 
sum,  while  the  plaintiff  testified  that  he  ten- 
dered the  $2.50  to  the  defendant,  but  it  de- 
veloped on  his  cross-examination  that,  ac- 
cording to  his  version,  he  tried  to  make  a 
settlement  with  the  defendant  but  that  the 
defendant  became  so  angry  that  he  could  not 
negotiate  with  him,  and  then  he  went  to  de- 
fendant's son  and  told  him  he  could  not  do 
anything  with  bla  father,  but  would  give 
him  $2.60  If  he  would  return  tbe  cattle  to 
hUn  by  evening.  The  plaintiff  further  ad- 
mitted that  be  made  no  actual  tender  to  de- 
fendant, but  told  him  be  wonld  pay  the  dam- 
ages. The  evidence  in  this  case  does  not 
show  a  tender  or  offer  to  pay  tbe  defendant 
any  sum  whatever.  McGulre  v.  Bradley,  118 
lU.  App.  59;  Phcenlx  Ins.  Co.  v.  Overman, 
21  Ind.  App.  B16,  62  N.  E.  T71;  Te  Poel  v. 
Shutt  57  Neb.  592,  78  N.  W.  288;  Fletcher  T. 
Daugherty,  13  Neb.  224,  13  N.  W.  207;  Jew- 
ett  V.  Elarle,  63  N.  T.  Sup.  Ct  Bep.  (21  Jones 
&  S.)  849;  Tburber  t.  Jewett  3  Ulch.  295; 
Walsh  T.  HertBog,  164  HL  An>.  603;  Loxr  f. 
Barnes,  30  OkL  15,  118  PaCL  898. 

£2,  S]  Tbe  next  asslgiunent  is  the  rtf nsal 
of  tbe  court  to  assess  tJie  damages  done 
the  entire  herd  of  cattle.  It  appears  fnns 
tbe  evidence  that  Uiere  were  about  tweniT* 
five  head  clt  ^alntltTs  cattle  upon  defend- 
ant's prendses  on  the  morning  the  controveF' 
sy 'arose,  but  tliat  the  defendant  was  aide  te 
actually  impound  but  Ave  head,  the  others 
breaking  away  from  blm  and  returned  to 
plalnUfTs  premises,  and  defondant  ariced  Us 
Judgment  for  the  damages  done  by  tbe  en- 
tire herd,  but  the  trial  court  ruled  Qiat  be 
could  only  pass  upon  Uie  damage  done  br 
the  five  head  of  cattle  Impounded.  Thla  was 
error.  While  a  r^levin  action  is  primarily 
one  for  the  possession  of  perscnal  pn^terty, 
yet  it  Is  snfSdently  flexible  to  antbortee  a 
settlement  of  alt  the  equities  betwem  tbe 
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parties  arising  from  or  growing  out  of  the 
main  contromvg'.  McFadyeii  and  Brown  r. 
Hasten,  11  Okl  16.  66  Fac.  284;  Stone 
American  Nat  Bank,  84  OkL  786,  127  Fa& 
896.  TUfl  exact  aaestlon  was  passed  upon 
in  tbe  case  at  Bottoms  t.  Clark  et  aL,  88 
OkL  248,  132  Pac.  003,  and  there  decided  ad- 
Tersely  to  plaintiff's  contention  here. 

In  the  last  above  cited  case  the  plaintiff 
rq^lerled  seventy  head  of  catUe^  and  asked 
for  ^50  damage  for  their  taking.  de- 
fendant answered  that  he  had  detained  said 
cattle  while  they  were  treqiasalng  upon  his 
land  and  destroying  his  crops,  and  Judgment 
was  asked  for  bis  damages  and  fw  a  lien  on 
said  cattle  for  the  payment  <^  the  same. 
Plaintiff  contended  that  the  cattle  were  re- 
strained under  sectkms  169,  173,  Ber.  Laws 
191(^  and  that  tlje  procedure  there  was  ex- 
clusive  of  any  other,  but  It  was  held  that 
damages  suffered  from  trespassing  animals 
could  be  recovered  In  a  replevin  action 
brought  by  the  owner  of  the  animals  against 
flke  party  Impounding  said  animals,  the 
court,  throng  Justice  Dunn,  saying: 

"Rev.  Laws  1910,  S  474&.  provides  that  a  de- 
fendant mar  set  ap  any  new  matter  constltating 
a  defense,  coanterclaim,  or  set-off,  or  a  right  to 
relief  concerning  the  subject  of  the  action,  and 
that  be  may  set  forth  aa  many  grounds  of  de- 
fLua^  counterclaim,  and  for  relief  as  he- may 
have,  whether  the;  be  such  as  may  heretofore 
have  been  denominated  legal  or  equitable,  or 
both.  This  statute  seems  to  be  sufficiently  broad 
to  authorlEe  the  defeniie  made  in  this  case.  It 
la  not  the  policy  of  the  law  to  require  two  ac- 
tions to  determine  any  fact  or  issue  when  the 
aame  may  be  presented  and  tried  In  one,  and  as 
was  fitnted  by  Chief  Justice  Burford  in  the  case 
of  UcFadyen  et  al.  v.  Masters,  11  Okl.  16,  66 
Pac.  :  'Great  latitude  is  allowed  in  actions 
of  replevin,  and  the  statutory  action  Is  consid- 
ered sufficiently  flexible  to  anthoriee-  both  legal 
and  equitable  rights  to  l>e  determined  in  such 
actions,  and  it  is  the  policy  of  the  Code  to  in 
BO  far  as  pomible,  settle  all  the  equities  In  the 
property  which  is  the  subject  of  the  controveray, 
in  one  acUon.' 

"Moreover,  the  authorities  seem  to  support 
tiie  proposition  that,  where  animals  are  taken 
damage  feasant,  and  are  replevied  by  the  owner, 
the  defendant  In  that  action  may  recoup  or  re- 
cover the  damages  which  be  has  Buffered  by  rea- 
smi  of  tba  trespass,  and  that  a  separate  suit  Is 
not  necessary.  Sterner  v.  Hodgson,  68  Mich. 
419,  80  N.  W.  77:  Allen  v.  Van  Ostrand,  19 
Neb.  578.  27  N.  W.  642:  Gilbert  v.  Stephens, 
6  Okl.  678.  56  Pac.  1070.  The  qnesdoB  pre- 
sented by  plaintiff's  action  In  replevin  was  the 
right  of  possession  to  the  animals  at  the  time  of 
the  beginning  of  the  action,  and  whether  he  bad 
a  riicfit  to  such  possession  depended  upon  the 
question  of  whether  the  defendants  had  a  right 
to  enforce  as  ngninst  them  their  lien  for  dam- 
ages done."  Shnrrock  et  aL  v.  Pryor,  36  OkL 
805, 128  Pac.  248. 

The  cattle  having  been  jeplevled  from  de- 
fendant before  the  statutory  time  allowed 
him  to  notify  the  nearest  justice  of  the  peace 
to  assess  the  damage  had  expired,  the  de- 
fendant had  the  right  to  have  the  damage  In- 
curred from  the  trespassing  of  the  entire 
herd  assessed  at  the  trial  of  the  replevin  ac- 
tion, and  was  farther  entitled  to  a  Uen  on 
the  Ave  head  Impounded  by  him  for  the  pay- 


ment of  Uie  damage  w  oecarioned  by  Oie  en- 
tire herd. 

The  Judgment  dioold  be  reversed,  and  the 
cause  remanded  for  a  new  trlaL 
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OWENS  V.  SNIBER  et  aL    (No.  5454.) 
(Supreme  Oourt  of  Oklahoma.   Dec.  7,  1915.) 

1.  Watbbs  and  Wateb  Courses  «=9l33  — 

IbKIOATIOM  —  APPROPBIATIOIf  OF  WATEB — 
CONDinOMS  PaaCBDINT  —  BYDBOOaAPHKI 
SUBVST  AND  ADJUOICATIOH. 

The  petition  for  injunction  alleged  that 
plaintiff  had  been  granted  a  permit  or  license 
by  the  secretary  of  the  state  board  of  agricul- 
ture, who  was  ex  officio  state  engineer,  to  ap* 
propriate  630  gallons  of  water  per  minute  from 
Sandy  creek,  a  spring  branch,  Uie  same  being 
the  entire  flow  oi  said  stream,  to  the  exclusion 
of  all  others  through  whose  land  it  ran,  and 
prayed  that  defendants,  who  were  Boch  land- 
owners, be  enjoined  from  taking  any  water  from 
the  stream  for  purposes  of  irrigation.  The  proOC 
showed  that  no  bydrographic  survey,  as  pro- 
vided  for  by  hiw  (section  3639,  Rev.  Laws  1910) 
had  been  made,  and  that  no  suit  had  been 
brought  (section  8640,  Rev.  Laws  1910)  to  de- 
termine  "ail  rights  to  the  use  of  the  waters," 
and  no  decree  rendered  (section  3642.  Rev.  Laws 
1010),  fixing  and  deelarmg  "the  water  rights  ad- 
judged to  each  party,  the  priority,  amount,  pur- 
pose, place  of  ose,"^  and  the  landa  to  whien  It 
shall  appertain,  prior  to  the  Issuance  of  the  pei^ 
mlt.  The  proof  also  showed  that  there  was 
more  flowing  water  in  the  stream,  in  excess  of 
plaiotifrs  entire  claim,  than  defendants  were 
appropriating,  or  prepared  to  appropriate^  The 
injunction  was  denied.  BM,  that  there  was  no 
error  in  denying  the  Injunction,  because  the 
bydrographic  survey  of  the  stream  and  Its  sys- 
tem, and  an  adjudication  in  court,  as  provided 
by  law,  were  conditions  precedent  to  the  grant- 
ing b^  the  state  engineer  of  a  valid  permit^  au- 
thoririug  plaintiff  to  appronriate  a  fixed  amount 
of  the  available  water  of  uie  stream,  to  the  ex- 
elusion  of  all  other  owners  of  irrigable  lands, 
throu|;h  which  It  meandered,  and  who  were 
claiming  the  right  of  appropnation. 

[Ed.  Note.— For  other  eases,  see  Waters  aad 
Water  Oourses,  Cent.  Dig.  1 1^ ;  Dec  Dig.  «s» 
133J  " 

2.  Watebs  and  Wateb  Goubsbs  ^>133— Ib- 

BIQATIOIT— PEBHrr  TO  APFBOPBIATE  WATKB 

—Collateral  Attack. 

Such  permit  was  open  to  eoOateral  attack. 
[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Gmt.  XHg.  1 146;  Dee.  IMg. 

133.] 

3.  Waters  amd  Watbb  Coueses  ^>152%— 
Ibriqation— Appbopbiatioh  or  Watbb— Iw- 

JXINCTIOW. 

The  evidence  was  snffideot  to  show  that 
the  stream  afforded  sufficient  water  to  supply 
defendants,  in  excess  of  the  amount  claimed  by 
plaintiff,  and  would  therefore  defeat  the  right  to 
an  injunction,  even  if  plaintiff's  permit  had  op- 
erated  as  a  valid  prior  appropriation. 

[Ed.  Note.— For  other  cases,  see  Wafers  and 
Water  Courses,  Cnt.  Dig.  |S  106,  107;  Dee. 
Dig.  ^162%.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Harmon  County ; 
Frank  Mathews,  Judge. 

Action  by  W.  L.  Owens  against  Albert  Sni- 
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der  and  another.  Judgment  for  defendants, 
and  plalntUC  brings  error.  Affirmed. 

W.  G.  Austin  and  G.  A.  Hatch,  both  of 
Eldorado,  for  plaintiff  in  error.  A.  M.  Stew- 
art and  Counts  &  Counts,  all  of  HolUs,  and 
Gray  &  HcVay,  of  Oklahoma  City,  for  de- 
fendants in  emw. 

BBEWEB,  C  This  SUlt  was  broi^t  iKy 
the  plalntUE  in  error  In  the  district  court  of 
Harmon  county  tor  the  purpose  of  obtaining 
an  Injunction  to  prevent  defendants  from 
taking  water  for  purposes  of  Irrigation  from 
Sandy  (reek,  which  Is  a  small  stream,  fed  by 
aprlngs  and  meandering  throng  Harmon 
county  and  across  and  through  the  lands  of 
plaintiff,  Owens,  and  also  the  lands  of  de- 
fendants and  various  other  landowners,  not 
parties  to  the  suit.  The  plaintiff,  for  a 
cause  of  action,  set  out  that  he  was,  on  July 
25,  1911,  awarded  a  license  or  permit  from 
the  secretary  of  the  board  of  agriculture, 
who  was  acting  as  ex  officio  state  engineer; 
that  said  license  was  Issued  upon  application 
theretofore  made,  which  was  accompanied  by 
maps  and  surveys,  made  by  a  private  sur- 
veyor or  engineer,  showing  the  plaintiff's  Ir- 
rigable lands,  and  that  Sandy  creek  flowed 
through  the  same,  and  that  Its  entire  flow 
amounted  to  C30  gallons  of  water  per  min- 
ute; that  npon  such  application  and  show- 
ing, the  said  permit  or  license  gave  to  plain- 
tiff the  exclusive  right  to  divert  and  appro- 
priate to  the  beneficial  use  of  his  own  land, 
530  gallons  of  water  per  minute,  the  same 
being  the  entire  flow  of  the  stream.  The 
petition  further  alleged  that  defendants,  who 
were  landowners  further  up  the  stream,  had 
Installed  a  pump  and  were  taking  water 
from  Sandy  creek,  so  as  to  interfere  with 
plaintlfTs  rights  In  preventing  him  from  ob- 
taining therefrom  the  waters  to  which  he  was 
entitled  under  his  permit,  and  that  therefore 
they  should  be  prevented  from  so  doing  by 
an  Injunction.  Defendants,  among  other 
things,  challenged  the  legality  of  plaintiff's 
license  or  permit,  on  the  ground  that  it  had 
been  prematurely  issued,  when  the  ex  officio 
state  engineer  was  without  authority  so  to 
do,  and  that  therefore  it  was  without  the 
effect  of  giving  to  plaintiff  the  right  to  ap- 
propriate the  amount  of  water  named,  to  the 
exclusion  of  upper  proprietors,  for  the  rea- 
son that  no  hydrt^raphic  survey  had  been 
made  of  the  stream  and  Its  system,  by  which 
the  available  supply  of  water  had  been  as- 
certained, nor  had  the  rights  and  priorities 
of  the  various  parties  interested,  or  who,  as 
landowners,  might  be  interested,  been  deter- 
mined by  a  Judldal  decree.  In  pursuance  to 
the  law.  Defendants  further  claimed  that, 
even  If  plaintiff  was  entitled  to  the  amount 
of  water  he  claimed,  to  the  exclusion  of  all 
others,  yet  that  the  stream  afforded  water 
far  In  excess  of  the  amount  he  claimed,  and 
far  in  excess  both  of  his  claim  and  the 
amount  ot  water  defendants  had  prepared  to 
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appropHate  and  were  appropriating.  At  a 
trial  of  the  issues  before  the  court,  after 
hearing  the  evidence,  the  cOurt  found  the 
issues  in  favor  of  defendants  and  refused  an 
injunction,  and  filed  the  following  fludinga  of 
fact  and  conclusions  of  law: 

"It  is  difficult  to  draw  a  dlBtinction  between 
the  case  at  bar  and  the  Gay  Case,  33  Okl.  675, 
124  Pac.  1080,  recently  decided  by  our  Supreme 
Court  on  'appeal  from  Jackson  county,  but  we 
are  of  the  opinion  that  this  case  involves  the 
same  principle  aa  the  Gay  Case,  in  reverse  or- 
der. An  injunction  wo  allowed  in  the  G»j 
Case  to  enjoin  the  state  engineer  from  eraatios 
water  rights  to  certain  parties  until  there  had 
been  a  complete  bydrographic  survey  as  required 
by  the  statutes,  and  a  judicial  determinataon  ot 
the  respective  rights  of  all  parties  to  the  water 
in  Turaey  creek,  and  in  the  case  at  bar,  tiha 
plaintiff,  having  obtained  a  permit  from  the 
state  engineer  to  appropriate  water  of  a  certain 
amount  from  Sandy  creek,  now  seeks  to  enjtnn 
the  defendants  from  taking  ahy  water  from  this 
stream,  alleging  that  be  bad  a  prior  right  to 
the  entire  flow,  hawng  appropriated  the  entire 
flow.  In  the  Gay  Case  the  Supreme  Court  held 
that  the  plaintifif  was  entitled  to  the  injunctiak 
as  prayed  for,  which  prayer  was  as  foUows: 
That  a  temporary  injunction  be  granted  against 
the  defendants  restraining  the  defendant  Ben 
Hennessey,  state  engineer,  from  granting  de- 
fendant Hicks  the  rights  asked  for  in  said  peti- 
tion, until  such  time  as  the  rights  of  plaintiffs 
might  be  determined  and  declared  aa  provided  by 
law;  that  the  court  order  and  direct  the  state 
engineer  to  make  and  furnish  a  complete  hydro- 
graphic  survey  of  the  said  Turkey  creek  in  order 
to  determine  the  rights  of  plaintiffs  and  all 
others   whose   rights   might   become  affA:ted. 

•  *  *  '  And  the  principal  assignment  of  error 
was :  'Tbnt  there  was  not  then,  and  never 
had  there  been  made,  a  bydrographic  survey  ol 
the  water  of  the  said  stream,  and  that  this  was 
necessary  before  any  award  allotting  water  could 
be  made  by  the  said  state  engineer.'  The  con- 
tention of  the  defendant,  briefly  stated,  was: 
'That  the  grounds  set  forth  in  the  petition  do 
not,  under  the  statutes  relating  to  the  law  ot 
irrigation,  state  facts  sufficient  to  justify  the 
court  in  enjoining  the  applicant  and  the  state 
engineer  from  proceeding  prior  to  a  judicial  de* 
termination  of  the  rights  of  the  different  par* 
ties  in  and  to  the  waters  of  the  said  Btream. 

*  *  *  '  In  the  Gay  Case  the  Supreme  Goort, 
in  holding  not  only  that  a  bydrographic  snrver 
of  the  stream  must  be  made  by  the  state  en- 
gineer, further  holds  that  there  must  be  a  Judi* 
cial  determination  of  all  the  claimants*  nghts 
before  the  rights  of  any  one  of  the  partks  ats 
fixed  finally,  and  definitely. 

"Now,  what  right  did  the  plaintiff,  W.  L. 
Owens,  acquire  in  this  case  by  virtue  of  there 
having  been  issued  to  him  a  permit  by  the  state 
engineer  to  take  water  from  this  stream,  and 
how  far  is  this  right  so  acquired  con<dnsive 
against  the  defendants  in  this  case?  It  ia  true 
that  the  evidence  shows  that  the  defendant*  ap- 
peared before  the  state  engineer  with  a  number 
of  witnesses  and  protested  tiis  granting  to  the 
plaintiff,  Owens,  the  permit  under  which  fae  is 
now  operating,  and  that  the  state  engineer  de- 
cided against  him ;  but  I  don't  think  that  this 
decision  of  the  state  engineer  Is  conclusive  od 
the  rights  of  the  defendants,  because  as  said  hj 
our  Supreme  Court  in  the  Gay  Case,  in  bold' 
Ing  th&t  the  statutes  must  be  complied  with 
to  procure  a  Judicial  determination  of  the  ri^ts 
of  fill  the  parties:  Thus  appears  the  inherent 
weakness  and  indecisive  character  of  any  right 
or  privilege  granted  by  the  state  engineer  prior 
to  judicial  action,  and  the  provisions  of  sections 
3933  and  3934,  supra,  of  the  statutes  are  in- 
tended in  their  scope  to  fix  finally  and  defioitriy 
the  rights  of  all  intereated  parties  in  and  to  tb» 
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waters  of  any  atream  In  Question;  the  purpose 
of  these  statutes  being  to  secure  a  decree  which 
shall  be  conclasive  and  final  and  not  subject  to 
(■oUatcral  attack.  *  *  *  As  a  reault  of  the 
procedure  sought  to  be  taken,  should  tbe  awaru 
be  made  as  against  these  plaintiSs  at  the  in- 
•tance.  of  the  defendant  Hicks,  the  rights  of 
none  of  the  parties  would  be  finally  estaDlished, 
and  the  defendant  would  have  naught  as  a  re- 
suit  thereof  that  he  did  not  enjoy  before  the 
hearing  by  the  mere  filing  of  his  application,  and 
a  necessity  for  an  adjudication  of  the  rights  of 
all  in  the  district  court  would  still  ex- 
ist. 

"It  is  found  by  the  court:  (1)  From  the  au- 
thority in  the  Gay  Case,  we  must  hold  that  the 
defendants  in  this  case  have  not  been  concluded 
in  their  rights,  if  any  they  have,  to  take  water 
from  this  stream  merely  because  plaintiff  has 
been  granted  a  permit  to  the  prior  appropriation 
of  a  certain  and  definite  flow  of  water  from  the 
same  by  the  state  engineer.  (2)  That  there  has 
not  been  such  a  hydrographic  survey  of  this 
stream  as  contemplated  by  the  statutes.  (3) 
There  has  been  no  judicial  determination  of  the 
rights  of  the  parties  herein  to  appropriate  the 
waters  of  this  stream,  as  provided  in  sections 
3932  and  3938,  Snyder's  Statutes.  (4)  While 
the  evidence  is  ind^nite  as  to  the  waterflow  in 
this  atream,.as  all  of  the  measurements  of  same 
that  have  been  submitted  in  evidence  are  crude 
and  uncertain  in  results,  yet  the  court  finds  as 
a  matter  of  fact  that  the  normal  flow  of  said 
stream  to  be  more  than  1,000  gallons  per  min- 
ute, and  that  the  limit  of  the  amount  attempted 
to  be  appropriated  by  plaintiff  is  EiSO  gallons  per 
minute,  and  the  limit  of  the  amount  that  can  be 
appropriated  by  defendants,  with  their  present 
system,  is  250  gallrns  per  minute. 

"Frank  Mathews,  Judge." 

The  principal  contentions  of  plaintiff  in 
error  for  a  reversal  of  this  case  are:  (1) 
Error  as  to  the  admission  of  testimony;  (2) 
that  the  court  erred  In  finding  that  the  stream 
afforded  more  than  1,000  gallons  of  water 
per  minute ;  (3)  that  the  court  erred  in  ap- 
plying the  rule  announced  In  the  case  of 
Gay  v.  Hicks,  supra,  under  which  rule,  broad- 
ly stated,  the  state  engineer  has  no  right  to 
Issue  a  permit  to  an  Individual  to  appropri- 
ate a  specific  part  of  the  waters  of  a  stream, 
to  the  exclusion  of  others,  until  after  a  hy- 
drographlc  survey  and  a  decree  of  court  had 
been  made  and  rendered. 

[2. 3]  1.  The  admission  of  evidence  that  no 
hydrographlc  survey  of  the  stream  and  Its 
system  had  been  made,  as  provided  by  law, 
was  not  only  competent,  but  highly  material 
and '  important  As  said  in  Gay  et  ah  t. 
Blcks.  supra: 

"The  authority  of  the  state  engineer  is  admin- 
istrative,  and  not  judicial ;  and  hence  he  has  no 
power  to  impair  vested  rights,  nor  would  his  de- 
fsision  as  to  what  the  existing  rights  are  be  con- 
elusive.  Any  action  taken  by  him  would  be 
open  to  collateral  attack  in  court  by  injunction 
or  other  process,  as  would  also  the  action  of  the 
defendant  Bicka,  should  he  be  authorized  to 
take  water  from  the  said  stream.  2  Weil,  Wa- 
ter Rights  (3d  Ed.)  «  1193. 1194;  WiUey  et  al. 
V.  Decker  et  al.,  11  Wyo.  496,  73  Pac  210,  100 
Am.  St.  Rep.  939,  and  cases  therein  cited." 

The  above  case  quotes  from  Louden  Irri- 
gating Canal  Co.  et  al.  t.  Handy  Ditch  Co. 
et  al.,  22  Colo.  102,  43  Pac.  53?,  as  follows: 

"Some  idea  of  the  expense  and  labor  neces- 
sary to  take  the  evidence  and  formulate  a  de- 
cree in  some  of  our  water  districts  may  be  gath- 
ered from  the  statement  that  in  some  cUstricts, 


not  only  months,  but  years,  have  been  consumed 
in  doing  the  necessary  work  incident  thereta" 

Certainly,  then,  a  purported  surrey  of  the 
flow  of  a  stream  made  ex  parte  at  the  In- 
stance of  plaintiff,  upon  a  single  occasion  and 
at  one  place,  would  not  be  concIuMve  and 
binding  on  other  landowners  bordering  on 
the  stream  In  any  sense.  The  question  was 
therefore  open  to  them  to  contradict  Its  accu- 
racy. Boise  Irrigation  &  Land  Co.  v.  Stew- 
art, 10  Idaho,  38,  77  Pac.  25,  321.  Under  this 
bead,  it  is  also  complained  that  the  evidence 
of  defendants  relative  to  the  flow  of  the 
stream,  and  that  such  flow  was  sufficient,  not 
only  to  provide  plaintiff  with,  the  entire 
amount  of  water  he  claimed,  but  also  to  pro- 
vide defendants  with  the  water  they  had  pre- 
pared to  appropriate,  was  incompetent,  and 
ought  not  to  have  'been  admitted,  for  the  rea- 
son that  the  witnesses  did  not  show  sufficient 
quallflcations,  or  that  they  pursued  a  process 
in  their  measurements,  by  which  an  approxi- 
mately correct  result  could  be  obtained,  and 
that  therefore  the  evidence  had  no  probative 
effect,  and  should  not  have  been  admitted. 
We  cannot  agree  with  this  c<mtention.  We 
have  examined  with  care' the  statements  of 
the  surveyor  employed  by  plaintiff,  together 
with  his  methods  used  in  measuring  the  vol- 
ume of  the  stream  as  a  basis  for  plalntlfTs 
application.  We  have  also  examined  the 
methods  used  by  the  witnesses  who  appeared 
and  testified  for  defendants.  We  doubt  very 
seriously  if  any  of  the  witnesses  for  either 
party  have  shown  themselves  to  be  competent 
to  make  a  hydrographlc  survey,  which,  as  we 
understand  the  term,  Involves  even  more  than 
a  mere  measurement  of  the  volume  of  water ; 
but,  while  the  methods  employed  by  each  set 
of  wlti^sses  were  manifestly  Inaccnrate  and 
confessedly,  at  t>est,  a  mere  approximation, 
we  think  the  testimony  pf  defendants  wit- 
nesses that  is  complained  of  had  probative 
effect,  and  was  properly  received  by  the  court 
and  given  such  weight  as  be  believed,  imder 
all  the  circumstances,  It  to  be  fairly  entitled 
to  receive. 
This  brings  us  to  the  next  praposltloQ: 
2.  Our  dedslim  as  to  the  competency  of  ttie 
evidoice  of  defendants,  as  to  the  aVallaUe 
water  mawly  of  the  stream,  deddas  this 
point ;  for,  under  this  evldeiu»,  the  cout  was 
fully  justiaed  In  finding  that  the  flow  of  the 
stream  was  at  least  1,000  gaUons  per  minute. 
These  witnesses  measured  the  stream  at  dif- 
ferent places  atong  Its  course,  and  their  dif- 
ferent measnremeats  showed  a  volume  of  wa- 
ter much  In  exc«8  of  the  amoimt  foimd  by 
the  court  Hieae  measurements  were  made 
shortly  before  ttie  tiiaL  The  measurements 
made  by  plalnWTs  surr^or  wete  made  early 
In  1911 ;  and  It  Is  qidte  possible  Uiat  the  flow 
of  this  stream  had  Increased.  Inasmucb  as 
there  is  some  evidence  that  it  bad  only  be- 
come a  running  stream  within  very  recent 
years. 

[1]  3.  Neither  can  we  agree  wUh  plaintiff 
In  error  that  the  decision  of  this  court  In  Gay 
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T.  fflcks,  supra,  Is  not  omtroUliM;  in  ito  bold- 
ing  of  the  necessity  of  a  bydrosrapblc  surrey, 
and  a  court  adJndlcaUim.  nalntura  conten- 
tion, boiled  down,  la  that  tbis  case  does  not 
fall  within  the  rote,  for  the  reasm  that  plain- 
tiff dalmed  to  be  the  first  applicant  tot  wa- 
ter, which  enAraced  an  appropMatlon  of  all 
the  available  waters  of  the  stream,  and  that 
tberefbr^  aa  no  other  prciprletor  could  possi- 
bly bare  any  rights,  that  a  liydrographlc  sur- 
rey ftnd  ascertainment  would  be  onnecessary 
and  superfluous.  We  think  this  contention 
more  plausible  than  sound,  and  that  the  facts 
disclosed  here  Illustrate  forcibly  its  unsound- 
ness. To  pur  mind,  the  controversy  here 
shows  the  wisdom  of  requiring  a  hydrograpb- 
ic  surrey,  and  a  determination  of  the  various 
priorities  and  rights  of  the  beneficial  use  of 
the  waters  of  a  stream,  before  a  permit  is 
granted.  To  lUustrate,  under  the  llcaise  set 
forth  here,  plaintiff  claims  the  right  to  appro- 
priate S30  gallons  per  minute.  This  being 
according  to  bis  maps  and  survey,  the  total 
available  supply ;  yet  the  defendants,  as  up- 
per proprietors  of  lands  adjoining  tbe  stream, 
contend,  and  have  introduced  evidwce  to 
show,  that  the  stream  affords  all  the  water 
they  need  over  and  above  that  claimed  by 
plaintiff.  In  other  words,  that  there  Is  am- 
ple water  to  meet  their  wants,  after  plain- 
tiff's have  been  fully  met  The  action  of  the 
state  engineer  being  subject  to  collateral  at- 
tack, a  similar  claim  could  be  set  forth  by 
any  of  the  other  proprietors  along  the  stream, 
and  a  trial  had,  which  would  depend  upon 
the  proof  ottereA  at  each  of  these  hearings ; 
and  this  conflict  of  claims  may  always  be  ex- 
pected, and  it  Is  to  prevent  such,  and  to  the 
end  that  reasonable  certainty  may  be  secured, 
that  a  hydrographic  survey — by  which  the 
supply  of  water  through  sclentiflc  measure- 
ments and  continued  experiments  may  be  as- 
certained— ^has  been  provided  for,  and  which, 
once  had,  furnishes  reasonably  accurate 
foundations  for  apportioning  the  water  to  the 
various  claimants.  The  questicm  ot  their 
priorities  and  the  right  to  appropriate  a  spe- 
dflc  amount,  in  preference  to  others,  must  be 
determined  by  a  suit  brought  for  that  pur- 
pose, and  which  Is  provided  for  in  the  irriga- 
tion acts.  Section  S640,  Rev.  Laws  1910.  Of 
course,  with  such  a  survey,  tf  it  can  be 
shown,  in  a  suit  for  adjudication  of  the 
rights,  that  this  stream  only  provides  530 
gallon^  of  available  water  per  minute,  and  in 
such  suit  to  settle  tbe  rights  of  appropriation. 
It  should  develop  that  plaintiff  is  prior  in  ap- 
plication and  lednctlon  of  tbe  water  to  a 
beneficial  use,  be  would  tbtti  be  prior  In  right, 
and  a  decree  would  protect  htm.  Until  tbis 
la  done.  It  may  be  expected  that  continual 
confilct^  over  the  amount  of  uaable  water 
and  tfie  rights  ot  KsiptaptiatSon  from  tbe 
stream  will  ensue. 

We  find  no  error  In  the  Judgment  refusing 
tbe  Injuncticm  (applying  the  rule  of  Gay  et 


aL  T.  Hicks,  which  is  a  very  lengthy  case, 
and  must  be  read  In  toto  to  be  fully  compre- 
hended), and  this  cause  should  be  affirmed. 

PBROCBIAM.  Adopted  In  whole, 


(6S  OkL  flK) 

FIRST  NAT.  BANK  OF  EL  RENO  v.  DA- 
VIDSON-CASE  LUMBER  C30.  et  aL 
(No.  4211.) 

(Supreme  Court  of  OUahoma.   Dec  7.  1916.) 

L  Appeal  ano  Ebbob  4=»491— Review— Ds- 
KiAL  or  New  Trial— Pihai.  Juooheht. 
Proceedings  will  lie  to  this  court  to  review 
the  granting  or  refusal  to  grant  a  new  trial,  not- 
withstanding no  final  judgment  is  shown  by  tiN 
record  to  have  been  rendered  In  the  action. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2286.  2286;  Dec  Dig.  ^ 
494.] 

2.  Appeal  amd  Bbbob  «=s>265,  801— PsBSEir- 

TATION  BBLOW— FaXLUBE  TO  MaXB  FIKD* 

IN08  Aim  CONCLtJSIONS. 

When  a  party  to  an  action,  tried  to  the 
court  timely  requeata  the  findings  of  fact  end 
conclusions  of  law  to  be  found  and  concluded  by 
the  court  and  tfae  court  faiia  to  make  such  find- 
ings and  conclusions,  and  auch  failure  of  tbe 
court  is  not  excepted  to,  or  stated  as  a  ground 
for  a  new  trial  in  the  motion  for  a  new  trial, 
this  court  will  not  review  such  action  of  ths 
court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (|  1461.  i53ft-1551,  1743, 
1753-1756;  Dec  Dig'  «s»2fe,  801.1 

8.  Appeal  aivd  Ebbob  «=»S67— Soofs  of  Ri- 

VIEW— Denial  or  New  Trial. 

Where  there  is  no  final  judgment  shown  hy 
tbe  record,  but  an  order  appears,  showing  tbu 
a  new  trial  has  been  denied,  tbe  only  review  that 
will  be  made  in  such  case  will  be  tbe  grounds 
stated  in  said  motion  for  a  new  trial,  and  wheth- 
er or  not  the  grounds  alleged,  or  any  one  of 
them,  entitled  movant  to  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  (Tent.  Dig.  Si  8467-8486;  Dec  Die  ^ 
867.1 

4.  Witnesses  9=»141  —  Corvebsatiob  with 
Pebson  Sincx'  DicKAaiD— Ihtbber  nr  lot- 

lOATION. 

Section  6040,  Rev.  Laws  1910^  does  not 
render  incompetent  a  conversatiim  had  with  a 
deceased  person  by  an  agent  and  manager  of 
plaintiff,  where  such  agent  is  not  a  party  to 
the  action  or  in  any  way  intereated  in  the  liti- 
gation. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  868;  Dec  Dig.  «»141J 

0.  MoBTOAGKa  «e;»151— MscHAnics*  Imf»- 

Pbiobitt. 

The  fact  that  a  materialman's  lien  was  not 
of  record  at  tbe  time  a  mortgage  was  gives  by 
the  owner  of  the  property  to  one  other  than  ihe 
one  claiming  the  materialman's  lien  will  not 
affect  the  right  to  the  lien  of  the  materialman, 
where,  after  the  giving  of  such  mortgage,  ths 
materialman's  lien  Is  filed  in  the  manner  and 
within  the  time  provided  by  law, 

[Ed.  Note.~For  other  cases,  see  Mortgam 
Gent  Dig.  H  S07,  809-811,  814-329,  88^^; 
Dec  Dig.  «=>1S1.] 

6.  Appeal  ano  Ebbob  ^TCT— PBSSBifTAnmr 

FOR  RBVIEW—BBIEF— BVXnBHCB— DENIAL  OT 

New  Tbiau  _  ,  ,  ^ 

A  ground  in  a  owtlon  for  a  new  trial,  that 
improper  evidence  was  admitted,  wOl  not  be 
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considered  in  reviewing  the  action  of  th«  coart 
«m  a  motion  for  a  new  trial,  unless  the  evidence 
complained  of  is  brought  forward  into  the  brief. 

Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  30S2;  Dec.  Dig.  «=»757.] 

7.  Appeal  and  Ebbob  «=s»635— Bevibw— Dk- 
RIAL  OF  Nbw  Teial— Final  Judgunt. 
This  case  and  the  case  of  Mobley  T.  O.,  R. 

I.  &  P.  By.  Co..  146  Pac  S21,  differentiated, 

and  held  not  to  be  in  conflicL 
[Ed.  Kote.— For  other  cases,  see  Appeal  and 

Brror^Cent.         H  ^280,  2n6-27^  2820; 

Commissioners*  Opinion,  Dirlsion  No.  L 
Error  from  District  Coart,  Canadian  Coun- 
ty ;  JfOoL  J.  Carney,  Judge. 

Action  by  the  DaTidson-Case  Lumber  Com- 
pany agataut  ttae  First  National  Bank  of  Bl 
Bene,  Oklahoma,  «  corporatloii,  and  ottaers. 
From  tbe  Jodsment,  tbe  defendant  named 
brings  error.  Affirmed. 

George  S.  Pearl,  of  El  Beno,  for  plaintiff 
In  error.  H.  L.  Fogg  and  W.  S.  Bennett; 
botb  of  Bl  Beno,  tor  deftodant  In  error. 

COLLIBB,  C.  Tbls  action  was  brought 
by  tbe  DavldBon-Gaae  liumber  Company, 
tierelnafter  called  "plaintUf,"  to  enforce  a 
materialman's  lien  upon  the  buildings  named 
In  tbe  petition  In  eatd  cause  for  the  sum  «f 
flAT4a7.  The  First  National  Bank  of  £1 
Bem^  T.  K.  Cralft  and  L.  A.  McAllister,  who 
were  alleged  to  claim  some  Interest  in,  or 
lien  on,  t3ie  buildings  described  In  said  peti- 
tion, were,  together  witb  the  administratrix 
of  the  estate  of  N.  A  Carr,  deceased,  who 
had  had  said  buildings  built,  made  parties  de- 
fendant to  this  action.  By  agreement,  the 
case  was  tried  to  tbe  court  Tbe  said  bank 
mored  that  idalntlff  be  required  to  make  Ite 
petition  more  definite  and  certain,  which  mo- 
tion was  orermled  and  excepted  ta  Xtiere- 
upon  said  bank  demurred  to  the  petition, 
*iipon  the  ground  that  the  facte  alleged  In 
the  petition  did  not  etete  a  cause  of  actitm,*' 
which  demurrer  was  overruled  and  excepted 
to.  Thereafter  said  bank  answered,  denying 
nvedflcally  ttte  allegations  of  plaintiff's  pe- 
tltion,  and  alleged  that  It  fbredosed  a  diat^ 
tA  mortgage,  executed  by  the  owner  at  said 
buildings  to  it,  upon  said  bulldli^  and 
prayed  tliat  ttie  rlghte  of  tbe  answering  de- 
fendant, under  Ite  chattel  mortgage  foreclo- 
sure, be  declared  superior  to  all  claims  of 
the  plaintlfl  ber^  A  reply  was  filed  by 
jdaintlff  to  the  answer  made  by  the  baiA, 
denying  every  allegation  and  statement  In 
■aid  answer.  T.  K.  C^alg  filed  an  answer 
and  cross-petition,  averring  that  by  reason 
<tf  work  and  labor  performed  by  himself, 
to  tbe  amount  of  $189.40,  and  for  work  and 
labor  pertoiined  by  Ia  A  McAllister,  to  the 
amount  of  $67.80  in  building  the  buildings 
described  In  said  petition,  which  said  last- 
named  claim  said  McAllister  had  assigned 
to  him  (Craig),  that  he  (Craig)  had  a  superior 
lien  to  that  ot  pUdntiff  on  said  buildings. 


Said  bank  filed  a  motion  to  require  plalnUff 
in  said  crosH?etltl<m  to  make  said  cross, 
petition  more  definite  and  certain,  so  as  to 
show  whether  or  not  said  assignment  of  said 
claim  of  McAllister  to  Gralg  was  in  writing 
or  not ;  which  motl<ni  was  overruled  and  ex- 
ceptions saved.  The  administratrix  of  tbe 
estate  of  N.  Aj  Carr,  deceased,  filed  an  an- 
swer, denying  eacb  and  every  allegation  con- 
tained In  plaintiff's  peUtion,  and  admitting 
that  she  was  the  duly  appointed,  qualified, 
and  acting  administratrix  of  the  estete  of 
said  N.  A.  Carr,  deceased.  Over  the  objec- 
Uon  and  exception  of  tbe  bank,  Tompkins, 
who  was  the  agent  and  manager  of  plaintiff, 
was  permitted  to  testify  as  to  a  conversation 
by  him  with  the  deceased,  N.  A.  Carr,  in  re- 
gard to  the  subject-matter  of  the  suit;  but 
the  evidence  is  not  set  out  in  tbe  brief. 

[1-3]  No  final  judgment  is  shown  by  the 
record  to  have  been  rendered  In  this  case; 
but  there  is  an  order  of  tbe  court,  denying 
a  motion  for  a  new  trial,  to  which  exception 
was  saved.  In  the  state  the  record  is,  there 
being  no  final  Judgment  therein,  the  only 
emw  assigned  that  we  can  review  Is  wheth- 
er or  not  the  court  erred  In  reftidng  a  new 
trial. 

We  do  not  think  the  oonrt  erred  in  overrul- 
ing the  motion  of  said  bank  to  make  the  pe- 
tition of  plaintiff  .more  definite  and  certain, 
for  the  reason  that  It  was  entirely  im- 
matekal  as  to  v/hen  the  buildings  were  com- 
menced, or  when  they  were  completed;  the 
material  questions  Involved  being  the  time 
the  last  material  used  in  the  buildings  was 
furnished,  and  whether  or  not  the  lien  was 
filed  within  the  time  provided  by  law.  When 
the  material  for  several  buildings  is  being 
furnished ,  by  the  same  materialman  to  a 
party  for  the  erection  of  buildii^  on  the 
same  tract  ct  land,  it  Is  not  necessary  to 
specify  the  parte  of  such  material  used  in 
each  specific  building. 

We  are  unable  to  see  that  the  case  of  Byn-  , 
dak  V.  SeaweU,  18  OkL  787.  76  Pac  170;  cited 
in  brief  ot  bank  as  in  14th  Okl.,  confilcte 
with  the  view  herein  expressed,  or  In  any 
way  tends  to  support  the  contention  of  Oie 
bank  that  said  motion  to  make  more  defi- 
nite and  certain  should  have  been  susteined. 

Tbe  demurrer  ot  the  bank  to  the  petition, 
for  the  reason  that  it  did  not  state  facte  suf- 
ficient to  constltate  a  cause  of  action,  is, 
In  our  opinion,  without  merit  The  aver- 
menta  In  the  petition  as  to  the  bank  were 
that  it  bad,  or  claimed  to  have,  some  Inter- 
est in  said  Improvemento  or  premises  describ- 
ed in  the  petition,  and  prayed  that  said  bank 
be  required  to  set  up  Ito  interest,  claim,  or 
Hen  in  regard  to  said  proper^;  and  this 
averment  and  prayw  gave  said  bank  full 
Information  as  to  the  cause  of  action  which 
it  was  called  upon  to  defend.  Again,  the  de- 
murrer was  not  upon  the  ground  that  the  pe- 
tition failed  to  stete  a  cause  of  action  against 
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said  bank,  but  la  directed  to  the  petition  as 
a  whoW;  and,  as  the  petition  states  a  good 
cause  of  action  upon  open  account  against 
the  administratrix  of  the  estate  ot  the  deceas- 
ed, who  had  said  buildings  bnllt,  the  demur- 
rer was  without  force. 

In  Berry  et  al.  t.  Geteer  Mfg.  Oo.,  15  Okl. 
364.  86  Pac.  699.  It  Is  held : 

"Where  the  language  of  the  petition  is  sof- 
flcieotly  explicit  to  raise  an  issue  of  fact  upon 
vbich  the  pleader  would  be  entitled  to  recover 
in  the  case,  it  is  error  to  loatain  a  general  de- 
murrer to  the  petition.'* 

It  Is  true  that  sectUm  88^  B«r.  laws 
1910,  provides  that: 

"Where  a  statement  has  been  filed  and  re- 
corded as  herein  nrovided,  such  assignment  may 
be  made  by  an  entry,  on  the  same  page  of  the 
mechanics'  lien  docket  containing  the  record  of 
the  lien,  signed  by  the  claimant,  or  Iub  lawful 
representatiTe,  and  attested  by  the  clerk;  or 
such  assignment  may  be  made  by  a  separate  in- 
strument in  writing.*' 

In  short,  an  assignment  ot  a  matulalman's 
Hen,  alter  the  same  has  been  filed,  can  tmly 
be  made  In  the  way  provided  by  statute; 
that  Is  to  say,  the  assignment  must  be  In 
writing.  Prom  a  strictly  technical  view,  the 
court  should  have  required  raid  cross-peti- 
tion to  be  made  more  definite  and  certain; 
but,  as  the  subsequent  pleadings  of  the  bank 
show  that  It  had  full  knowledge  that  said 
assignment  was  in  writing,  and  Its  only 
.complaint  was  as  to  the  form  thereof,  we 
think  that  the  court's  action,  thoui^  tech- 
nically wrong,  was  harmless  wror. 

There  Is  no  quratlon  but  that  at  the  prop- 
er time  said  bank  requested  the  court  to 
make  findings  of  fact  and  conclusions  ot  law, 
and  this  It  was  clearly  the  duty  of  the  court 
to  do.  Section  5017,  Rev.  Laws  1910.  We 
have  carefully  examined  and  considered  the 
record  as  to  what  purports  to  be  the  findings 
of  fact  and  conclusions  of  law  made  by  the 
court,  and  are  compelled  to  hold  that  the 
claimed  findings  <^  fact  and  conclusions  of 
law,  set  up  in  the  record,  do  not  constitute 
findings  (rf  fact  and  conclusions  of  law.  But 
the  record  falls  to  disclose  that  said  bank  ex- 
cepted to  the  failure  of  the  court  to  make 
findings  of  fact  and  conclusions  of  law,  or  to 
assign  in  Its  motion  for  a  new  trial,  as  a 
ground  therefor,  the  failure  of  the  court  to 
make  such  findings  of  fact  and  conclusions 
of  law.  Because  of  this  failure  to  except  and 
state  as  a  ground  for  a  new  trial  In  the  mo- 
tion (or  a  new  trial,  the  dereliction  on  the 
part  of  the  court  to  make  such  findings  of 
fact  and  conclusions  of  law  must  be  regard- 
ed as  waived.  Had  proper  exertions  been 
taken  to  said  action  of  the  court,  in  failing 
to  make  findings  of  fact  and  conclusions  of 
law,  and  such  fact  stated  as  a  ground  for  a 
new  trial  in  the  motion  for  a  new  trial,  such 
failure  of  the  court  would  have  been  reversi- 
ble error.  Insurance  Co.  of  North  America 
T.  Taylor,  34  Okl.  186,  124  Pac.  974. 

[1]  We  are  unable  to  say  whether  or  not 
the  court  erred  In  admitting  Incompetent  tes- 
timcHiy,  as  the  substance  of  the  testimony 


(OkL 

con^lained  of  Is  not  set  out  in  the  brief  of 
plainttfl  In  error,  and  we  are  therefore  under 
no  obligation  to  consider  this  assignment 

As  there  is  no  final  judgment  in  the  record, 
we  are  unable  to  say  that  the  Jndpnent,  If 
any  was  rradered  by  the  court,  is  not  siqh 
ported  by  the  eridence  Introduced  at  the 
trlaL 

[41  We  do  not  think  the  admission  of 
evidence  of  Tompkins  as  to  his  conversa* 
tion  with  Carr,  upoo  the  fpnund  that  said 
Tompkins  was  ag«it  and  manager  of  tbe 
plaintiff,  was  In  violation  of  section  5049. 
Rev.  Laws  1910,  Inasmuch  as  he  was  not  t 
party  to  the  litigation,  or  in  any  manner  in- 
terested therein,  or  disqualified  as  a  witness 
under  said  section. 

-  [S]  The  fact  that  when  the  bank  took  Its 
mortgage  It  was  with  the  declaration  of  the 
deceased  owner  of  the  buildings  that  every 
building  waa  completed,  except  the  house  28 
by  30  feet,  then  In  course  of  constmctloD, 
and  that  there  was  no  record  of  any  lien 
having  been  filed,  in  no  wise  affected  tbe 
lien  of  plaintiff,  if  Its  Men  was  not  filed  until 
after  the  execution  of  said  mortgage,  pro> 
vided  it  was  filed  within  the  time  autborlied 
by  law. 

It  is  urged  by  plaintiff  that,  inasmuch  as 
there  is  no  final  Judgment  shovm  by  the  rec- 
ord, there  Is  nothing  appealed  from,  and  that 
this  court  la  without  Jnrlsdiction  to  review 
the  case;  but  this  Insistence  is  without 
merit,  as  section  6236,  Rev.  Laws  1910,  pro- 
vides that  an  appeal  may  be  taken  to  this 
court  from  an  order  of  court  refusing  or 
granting  a  new  trlaL  Said  section  has  been 
construed  by  this  court  In  Roof  t.  Franks, 
26  Okl.  392,  110  Pac.  1098,  wherein  Justice 
Turner  says: 

"By  motion  to  dismiss  deCtedant  tn  error  dul- 
lenges  the  jurisdiction  ot  this  court  to  Inqoln 
into  tbe  merits  of  tbis  case  on  the  ground  that 
no  judgment  has  been  entered  on  the  verdict  in 
the  trial  court.  We  think  we  have  jurisdictioiL 
Wilson's  St  I  4733,  provides  that  this  coort 
may  reverse,  vacate,  or  modify  an  order  over- 
ruhng  a  motion  for  a  new  trial.  Tbis  we  ban 
jurisdiction  to  do  notwithstanding  judgment  hss 
not  been  entered  on  the  verdict.  American 
Surety  Co.  v.  Ashmore  et  al.,  74  Kan.  325.  M 
Pac.  453,  and  authorities  there  cited ;  liowt* 
baugh  V.  Oooper,  6  OU.  102,  48  Pac  09." 

[71  Our  holding  that  this  court  has  Juris- 
diction to  review  the  granting  or  refusal  to 
grant  a  new  trial.  In  a  case  In  which  no  final 
Judgment  Is  shovm  by  the  record.  Is  not  In 
conflict  with  the  case  of  Mobley  v.  Chicago. 
R.  I.  &  Pac.  Ry.  Co.,  145  Pac.  321,  as  in  ttaat 
case  there  was  neither  a  final  order,  an  <nder 
upon  a  motion  granting  or  refusing  a  new 
trial,  or  a  final  judgment. 

The  court  properly  refused  to  grant  a  ne* 
trial,  and  Its  order  should  be  affirmed. 

A  rehearing  having  been  granted,  we  re^ 
ommend  that  the  former  opinion  filed  beiefa 
be  withdrawn,  and  that  this  opinion  be  adopt- 
ed as  the  opinion  of  the  court. 

PER  CURIAM.   Adopted  In  who^ 
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(M  OU.  I) 

In  re  BLACKFEATHER'S  ESTATE. 
CAMPBELL  V.  PROPHET. 
(No.  5520.) 

(Supreme  Court  of  Oklahoma.   Dec.  7,  191S.) 

fSvllabiu  bv  the  Court.) 

1.  Wjllb  «»2^— Contest  Aitkb  Fbosaix— 
Evidence. 

Under  section  6219,  Rev.  Laws  1910.  which 
provides  for  contesting  a  will  after  probate, 
the  evidence  introduced  at  such  contests  must 
relate  to  facta  discovered  after  the  probate  of 
the  wilL 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  665;  Dec.  Dig.  «s>292.] 

2.  Afpeabancb  <3=s>9  —  "Generai.  Apfeab- 

AH  cE"— Probate— Notice— Contest, 

In  contests  instituted  under  section  6219, 
supra,  where  the  heirs  were  not  served  with  no- 
tica  lit  the  probate  ot  the  will,  but  where  the 
contratants  Invoke  the  juriadicaon  of  the  court 
upon  the  merits  of  the  case,  this  will  operate  as 
a  general  appearance,  and  the  contest  in  such 
cases  should  be  tried  upon  its  merita 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  XHg.  SS  42-52 ;  Dec  Dig.  <S=»9. 

For  other  definitiona,  see  Words  and  Phrases. 
First  and  Second  Series,  General  Appearance.] 
8.  Wills  «=:>361  —  Contest  —  Appeal  —  Pas- 
ties. 

Where  the  contest  is  Instituted  by  one  par- 
ty, under  sections  6503  and  6504,  Kev.  Laws 
1910.  a  second  party,  who  fills  the  requirements 
of  these  sections  of  the  statute,  may  take  an  ap- 
peal to  the  diatrict  court 

[Ed.  Note— For  other  cases,  see  WUla,  Cent 
Dig.  I  826;  Dec  Dig.  «=»361.] 

4.  Wills  «=>52— Teotamentabt  Capacttt— 
Pbesumption. 

The  fact  that  the  testator  was  an  aged 
person  in  no  way  operates  against  the  validity 
of  the  will,  but  every  presumptimi  tends  to  up- 
hold its  validity. 

[Ed.  Note.— For  other  cases,  see  WOIs,  Cent 
Dig.  §§  101-110 ;  Dec  Dig.  «=352.1 

5.  Wills  €=»52  —  Contest  —  Testamentabt 

CaPACITT— BUBDEN  OF  PBOOF. 

A  presumption  of  sanity  goes  with  every 
one,  and  the  burden  of  proving  unsoundness  of 
mind  in  a  will  contest  rests  upon  the  contest- 
ant 

'  [Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  101-110 ;  Dec.  Dig,  «=?52.] 

ft.  Wills  €=>221— Contbsi^Revooatiok  of 

Pbobats— Gnou  N  DS. 

The  only  thing  that  courts  and  juries 
should  be  concerned  with  in  will  contests  is 
whether  or  not  there  was  testamentary  capacity, 
and  are  not  warranted  in  reviewing  the  disposi- 
tion of  property  made  by  a  testator  from  the 
fact  alone  that  such  disposition  was  unreason- 
able, harsh,  or  unjust 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  &3d-S41 ;  Dec  Dig.  «=»221.] 

7.  Wnxs  e=365— Contest— Testaubntabt 
Capacttt— SuFFiciENCT  of  Evidence. 
Evidence  in  this  case  examined  and  held  to 

fully  sustain  the  sound  and  disposing  mind  and 

memory  of  the  testator,  and  upnold  the  validity 

of  the  wUL 
[Ed.  Note.— For  other  eases,  see  Wills,  Cent 

Dfg.  if  137-158. 161 ;  Dec  Dig.  «es>S6T 

CJommlssioners'  (>plnioii,  Division  No.  4. 
Brror  from  District  Coort,  Craig  County; 
FxestOB  S.  Davis.  Jndg& 


Proceedings  by  Maria  Prophet  against  L. 
B.  Campbell,  executor,  to  revoke  the  probate 
of  the  will  of  Nancy  Bladcfeather,  deceased. 
From  a  Judgment  revoking  the  probtate.  the 
executOT  brings  error.  Reversed  and  re- 
manded, with  directions. 

W.  H.  Comegay.  of  Vlnlta,  for  plalntllE 
In  error.  Clyde  McGary  and  Wm.  P.  Thomi>- 
BOD,  both  of  Vlnlta,  and  Anselan  Bucfaanan, 
of  Nowata,  for  defendant  la  emv. 

MATHEWS,  O.  TbiB  l8  an  appeal  L. 
B.  Clampbell,  executor  of  the  will  of  Nancy 
Blackfeather,  deceased,  from  a  Judgment  of 
the  district  court  of  Okalg  cotrnty  revoking 
the  probate  of  tlie  wiQ  of  the  said  Nancy 
Blaekfeathw,  said  will  bavlng  been  admltp 
ted  to  probate  in  tlie  coontr  court  of  Oicaig 
county  <n  tbe  IStli  day  of  February,  1909, 
and  letters  ot  admlni8tratL(»i  Issued  to  said 
L.  B.  C^pbell. 

On  the  26tli  day  of  F^ruary,  1909,  one 
Ella  Tu^er  filed  ber  petition  to  revere  the 
probate  of  the  said  will,  said  petition  con- 
forming to  the  requirements  of  sectlm  ^19, 
Rev.  Laws  1910.  The  omtest  of  the  said  Ella 
Tucks'  was  heard  on  the  1st  day  of  April, 
1909,  by  the  count?  judge,  who  found  agfdnst 
the  contestant  and  refused  to  revoke  the 
former  probate  ot  the  wllL  On  the  1st  day 
of  May,  1909,  Maria  Proi^et  gjave  the  fol- 
lowing notice  of  at^eal: 

"Notice  of  Appeal. 

^0  Theo.  D.  B.  Frear,  Judge  of  the  Cionnty 

Court. 

"Maria  Prophet,  one  of  the  heirs  at  law  of 
Nancy  Blackfeather,  deceased,  herewith  give  no- 
tice of  an  appeal  from  the  order  of  the  coutt, 
rendered  in  tlus  matter  on  the  1st  day  of  April, 
1908,  overruling  contest  of  probate  of  will  died 
by  Ella  Tucker,  a  portion  of  which  order  is  as 
follows:  'It  is  therefore  by  the  court  ordered, 
considered,  and  adjudged  that  the  will  admitted 
to  probate  by  order  of  this  court  on  the  15th 
day  of  February,  1909,  as  the  last  will  and  tes- 
tament of  Nancy  Blackfeather,  deceased,  is  val- 
id and  was  duly  and  legally  admitted  to  probate 
on  the  day  and  year  last  above  mentioned.' 
The  grounds  of  said  appeal  are  as  follows:  The 
court  erred  on  both  guestions  of  law  and  of 
facts  in  not  sustaining  the  contest  of  probate  ot 
will  by  Ella  Tucker,  one  of  the  heirs  of  deceas- 
ed, for  the  reason  that  the  testimony  showed: 

"I.  That  said  purported  will  was  never  prop- 
erly executed  and  acknowledged. 

"II.  That  no  notice  of  the  probate  of  such 
purported  will  was  ever  served  upon  the  heirs  as 
IS  required  by  law. 

"III.  That  at  the  time  of  the  execution  of  the 
purported  will,  deceased  was  not  of  sound 
mind,  was  not  competent  to  make  a  will,  was 
under  duress  and  that  undue  influence  was 
brought  to  bear  on  her.       Maria  Prophet" 

At  the  same  time  she  filed  the  f(^owlng 
verified  affidavit: 

"Affidavit  on  Appeal 

*'Maiia  Prophet  being  first  duly  awora  states: 
That  ^e  la  47  yeara  oi  age,  and  that  ahe  resides 
in  Ottawa  county,  state  of  Oklahoma,  and  that 
her  post  office  address  is  Seneca,  Missouri.  Af- 
fiant further  states  that  she  was  a  niece  of 
Nancy  Blackfeather  deceaaed,  and  aa  soch  niece. 
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U  interested  In  tli«  estate  of  Naiu?  Blsckfeath- 
er ;  tbat  no  notice  was  ever  served  upon  her  of 
the  probate  of  the  will  of  said  Nancy  Black* 
feather,  deceased,  nor  did  she  have  any  knowl- 
edge that  said  Nancy  Blackfeather  ever  made 
or  attempted  to  make  a  will ;  that .  she  is  a 
party  interested  in  the  probate  of  such  will  and 
as  each  niece  of  deceased,  she  appeals  from  the 
decision  of  the  court  made  and  entered  on  the 
Ist  day  of  April,  1909,  admitting  to  probate  the 
purported  will  of  Nancy  Blackfeather,  deceased 
and  overrnling  ttie  contest  of  Ella  Tucker.  Af- 
fiant further  states  that  she  had  no  knowledge 
of  the  hearing  of  the  contest  of  said  will  after 

grobate ;  tbat  she  waa  Dot  a  party  of  said  hear- 
ig,  and  tbat  she  waa  not  present  at  sncb  hea^ 
Ini.  Maria  Prophet." 

The  <»se  waa  tried  by  a  jury  who  found 
for  the  contestant,  and  the  court  made  find- 
ing of  f^cts  and  condnsious  of  law,  wtiidi 
also  was  in  favor  of  the  contestant  The 
aecator  has  appealed,  and  the  first  assign- 
ment of  error  we  will  notice  is  the  contention 
of  appellant  that  there  was  no  evidence  ln< 
troduced  at  the  trial  of  this  cause  showtns 
that  the  evidence  relied  upon  for  setting 
aside  the  probate  of  the  will  had  been  dis- 
covered rfnoe  the  wlU  had  been  admitted  to 
probate.  There  Is  merit  In  this  contention, 
with  the  exception  of  the  second  grounds 
of  contest,  which  alleges  that  no  notice  of 
the  probate  of  the  will  was  evw  served  iqwn 
the  heirs  as  required  by  law. 

Each  of  the  heirs  testified  at  the  trial  that 
they  had  not  received  any  notice  of  the  pro- 
bate of  the  will,  and  there  is  no  evidence, 
record  or  otherwise,  showing  that  such  no- 
tices were  mailed  as  the  statute  provides. 
The  appellant  offered  no  evidence  on  that 
point,  and  did  not  attempt  to  show  tbat  the 
post  office  address  of  the  heirs  was  unknown 
to  him  at  the  time  of  the  filing  the  petition 
for  the  probate  of  the  will. 

If  the  service  of  notice  had  complied  with 
the  statute  then  under  the  decision  In  Re 
Impunnubbee's  Estate,  152  Pac.  346,  by  Chief 
Justice  Kane,  the  contention  of  appellant 
would  be  upheld  by  us  here  because  all  the 
evidence  introduced  by  appellee  ui>on  the 
merits  of  the  contest  was  evidence  of  facts 
that  took  place  at  the  time  and  prior  to  the 
execution  of  the  will  In  controversy,  and  the 
main  witnesses  to  these  facts  were  the  con- 
testants themselves  and  near  relatives,  show- 
ing that  the  facts  urged  against  the  com- 
petency of  the  maker  of  the  will  were  within 
the  knowledge  of  the  contestants  long  be- 
fore the  will  was  filed  for  probate,  and  were 
not  facts  discovered  since  the  probate  of  the 
will. 

[11  If  section  6219,  Bev.  Laws  1910,  pro- 
viding for  the  contest  of  a  will  after  probate 
and  being  the  statute  under  which  contest* 
ants  proceeded,  needed  any  judicial  interpre- 
tation, then  we  find  that  interpretation  in 
the  above-cited  case  of  In  re  Impunnubbee's 
Estate  which  holds  that,  as  specified  in  this 
statute  in  very  plain  and  unambiguous  lan- 
guage, the  grounds  of  contest  of  a  will  after 
probate  must  be  based  upon  evidence  discov- 
ered since  the  probate  of  the  will,  and  in 


such  a  trial  evidence  In  the  knowledge  of  the 
contestant  at  the  time  of  the  probate  should 
be  excluded  as  Incompetent 

[2]  But  In  the  instant  case  contestants 
were  not  served  with  notice  of  the  probate, 
and  for  that  reason  had  no  opportunity  to 
be  present  at  the  time  of  the  original  pro- 
bate and  present  their  objection  to  the  will. 
The  law  is,  all  parties  have  a  right  to  be 
heard  In  cases  in  whl<A  they  are  Interested, 
and  before  any  court  can  acquire  Jurisdiction 
to  hear  and  determine  any  contested  matter, 
the  adverse  parties  must  have  notice  of  the 
contemplated  proceeding  In  some  way  fixed  by 
statute,  and  In  the  absence  of  notice  there 
is  no  Jurisdiction,  and  hence  no  binding  Judg- 
ment can  be  rendered.  Under  such  conditions 
if  the  contestant  bad  made  a  spedal  appear- 
ance for  the  purpose  only  of  attacking  the 
decree  of  the  county  court  admitting  the 
will  to  probate,  then  the  court  would  have 
been  bound  to  have  vacated  his  order  pro- 
bating the  will  and  give  the  contestant  a 
hearing  in  the  original  proceedings,  but  hav- 
ing voluntarily  appeared  and  Invoked  the 
Jurisdiction  of  the  court  upon  the  merits  of 
the  case  and  having  elected  to  proceed  under 
said  section  6219,  Bev.  Laws  1910,  this  op- 
erated as  a  general  appearance,  and  her 
right  to  attack  the  Jurisdiction  of  the  court 
was  thereby  waived ;  but  we  must  hold  that 
she  did  have  the  right  to  have  the  case  heard 
and  determined  upon  Ito  merits  by  a  trial  de 
novo,  and  such  a  hearing  was  had  in  the 
county  court  who  found  against  contestant 
and  again  in  the  district  court  who  found 
In  her  favor. 

[3]  The  contest  In  the  county  court  waa 
instituted  by  Ella  Tucker,  and  decision  ren- 
dered thereon  on  the  1st  day  of  AprU,  1909, 
and  on  the  1st  day  of  May,  1909,  Maria 
Prophet  filed  an  api:>eal  to  the  district  conrt 
in  conformity  with  sections  6503  and  6504. 
Rev.  Laws  1910.  It  appears  that  the  appeal 
Is  regular,  and  every  requirement  of  the 
statute  has  been  complied  with.  She  sets 
out  in  her  affidavit  of  appeal,  among  other 
things,  tbat  she  ia  a  niece  of  the  decedent 
and  interested  In  the  estate;  that  no  notice 
of  the  probate  of  the  will  was  ever  served 
upon  her,  and  that  she  had  no  knowledge  of 
the  hearing  of  the  contest  of  said  will  after 
probate,  and  was  n9t  present  at  or  a  party 
to  such  hearing.  She  was  one  of  the  htirs 
of  the  deceased,  and  the  statute  gave  her  the 
right  to  take  the  appeal  in  this  manner. 

This  brings  us  to  the  merits  of  the  con- 
troversy, and  that  was  whether  or  not  the  de- 
ceased, Nancy  Blackfeather,  at  the  time  of 
the  execution  of  the  will  was  competent  to 
make  a  will  and  was  she  under  such  duress 
and  undue  influence  as  to  Invalidate  the  said 
will?  The  evidence  upon  this  question  waa 
extensive  on  each  side.  It  appears  that  the 
said  Nancy  Blackfeather  was  a  full-blood 
Shawnee  Indian  and  about  84  years  of  age 
at  the  time  of  her  death.  That  die  died 
on  the  Stb  day  of  January,  1900;  that  on  tba 
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2d  day  of  Staaarj,  1908,  she  made  tlie 

lowing  will: 

"I,  Nancy  Blackfeathor,  of  VioiU,  Oklahoma, 
being  now  of  sound  and  disposing  mind,  do  here* 
by  make,  publish  and  declare  the  following  to 
be  my  last  will  and  teitament  hereby  revoking 
and  canceling  all  other  or  former  wills  by  me 
at  any  time  made. 

"(1)  I  direct  the  payment  of  all  my  Jast  debts 
and  faneral  expenses. 

**(2)  I  hereby  give,  devise  and  bequeath  to  L. 
B.  Campbell,  in  consideration  of  money  furnish- 
ed me  by  him  and  paid  out  by  him  for  me  at  my 
Instance  and  request  and  of  the  cause  and  at- 
tention given  by  him  to  the  management  of  my 
busineas  affairs  and  in  looking  after  my  person- 
al comfort,  the  following  described  laud,  situat- 
ed in  Craig  county,  Oklahooia,  to  wit,  the  N. 
,  W.  %  of  S.  W.  ^  of  section  29,  township  24. 
and  range  21,  consisting  of  40  acres,  and  being 
my  homestead  allotment. 

"(3)  I  hereby  give,  devise  and  bequeath  to  my 
stepdaughter.  Eliaa  Bluejacket,  all  the  rest,  res- 
idufe  and  remainder  of  my  property,  both  real 
and  personal. 

"(4)  I  hereby  appoint  and  designate  L.  B. 
Campbell  above  named,  of  Vinita,  Oklahoma, 
sole  executor  of  this  my  last  will  and  testament. 

**Id  witness  whereof,  I,  Nancy  Blackfeather, 
have  to  this  my  last  will  and  testament,  consist- 
ing of  one  sheet  of  paper,  subscribed  my  name 
this  2d  day  of  Jany.,  1909. 

bar 

•Wancy  X  Blackfeather.** 
mark 

At  the  time  of  ber  death,  her  nearest  of 
kin  and  legal  heirs  were  her  nieces,  the 
aforesaid  Ella  Tuckor,  Maria  Prophet,  and 
the  children  of  some  deceased  nephews,  she 
having  no  children  of  her  own.  The  will 
was  witnessed  by  one  J<^n  Cboteau,  an  in- 
terpreter, and  A.  M.  Cllnkscales,  a  physician 
who  attended  the  deceased  at  the  time  the 
will  was  signed  and  was  her  famUy  phy- 
sician. 

VpoD  the  part  of  the  contestants,  Paol  F. 
Hackey  testified  to  having  drawn  the  will  at 
the  request  of  the  said  L.  B.  Campbell,  who 
informed  him  of  the  desired  terms  of  the 
will,  and  that  he  did  not  see  the  decedent 

Mrs.  Maria  Proi>het,  the  appellee,  testified 
that  she  was  a  niece  of  the  deceased,  and 
that  she  never  had  any  notice  of  the  probate 
of  the  will. 

Ella  Tucker  testified  that  she  was  living 
In  Vlnlta  at  the  time  of  the  death  of  her 
aant,  the  decedent;  that  she  received  no 
notice  of  the  probate  of  the  will ;  that  her  re- 
lations with  her  aunt  had  always  been  friend- 
ly ;  that  the  decedent  was  a  full-blood  Shaw- 
nee Indian  and  could  talk  English  but  lit- 
tle ;  that  she  saw  her  annt  about  a  week  be- 
fore she  died,  and  that  she  was  then  very 
low  and  weak. 

Ada  Parrlah  testified  that  the  decedent 
was  her  great  aont;  that  she  attended  de- 
cedent lost  prior  to  her  death,  and  that  dar- 
ing her  last  illness  she  was  delirious  and  did 
not  recf^nlze  any  one  and  failed  to  recog- 
nize her  during  the  last  week  of  her  Illness 
and  was  onconBciouB  at  the  time  she  made 
the  will,  and  that  a  day  or  so  before  that 
she  failed  to  lecognise  her  brother,  although 
s&e  had  known  him  all  her  life ;  that  there 


was  no  iU  feeling  between  decedoit  and  Mrs. 
Tucker  and  Mrs.  Prophet,  her  nieces ;  that 
she  was  incompetoit  to  make  a  will  at  the 
time  ahe  executed  the  will  In  controversy. 
.  Alberta  Tucker  testtfled  that  ^e  was  with 
Uie  decedent  freqaoitly  just  prior  to  her 
death,  and  that  she  was  then  very  sick,  but 
that  she  did  not  talk  to  hw,  and  that  for 
the  last  three  days  prior  to  her  death  she 
would  not  notice  her. 

Bud  Tucker,  for  contestant,  testified  that 
the  decedent  was  his  great  aunt  and  had 
known  him  all  his  life;  that  he  visited  her 
on  the  2d  of  January,  1900,  between  10  and 
11  o'clo(Hc  a.  m.,  and  at  that  time  she  was 
unconscious  and  did  not  recognize  him  while 
be  was  there,  and  that  she  was  not  in  any 
condition  to  transact  business. 

For  appellant.  Dr.  Neer  testified  that  the 
only  time  he  had  ever  seen  decedent  was 
on  the  night  of  the  8d  of  January.  1900 ;  that 
he  called  professionally  to  see  decedent,  and 
that  ahe  answered  his  questions  relative  to 
the  locatltm  of  ber  pain  In  a  rational  way, 
and  that,  while  she  was  weak  physically, 
bis  impression  was  that  she  was  of  sound 
mind,  but  he  did  not  see  her  except  for  a 
short  while ;  that  she  was  a  very  old  woman, 
and  died  fonr  or  five  days  thereafter. 

Dr.  Cllnkscales  next  testified  that  decedent 
died  on  the  8tb  of  January.  1909.  and  that  he 
was  her  attending  physldan,  and  that  the 
will  In  controversy  was  executed  by  decedent 
on  the  2d  day  of  January,  1909,  In  the  pres- 
ence of  himself  and  Mr.  Cboteau.  and  that  to 
the  best  of  his  knowledge  she  understood 
what  she  was  doing  and  was  of  sound  mind ; 
that  decedent  never  requii'ed  an  Interpreter 
during  his  investigation  as  to  her  condltioD 
In  prescribing  to  her  In  her  illness ;  that  Mk 
Campbell  read  the  Instrument  over  to  her 
and  then  Mr.  Cboteau  Interpreted  It  to  her ; 
that  she  was  then  very  weak;  that  the  In- 
strument was  already  drawn  when  Mr. 
Campbell  went  to  decedent's  residence  to 
have  the  same  signed;  that  she  signed  the 
instrument  by  mark  by  touching  the  pen. 
and  that  after  it  was  read  to  her  In  English 
by  Mr.  Campbell  and  In  the  Shawnee  lan- 
guage by  Mr.  Cboteau  she  said  that  was  the 
way  she  "wacted  It 

John  Cboteau,  for  contestant,  said  that  be 
was  a  Sbavmee  citizen,  and  that  he  was  one 
of  the  witnesses  to  the  will,  and  that  before 
decedent  executed  the  same  he  read  It  and 
Interpreted  It  to  her  and  explained  what  it 
was;  that  decedent  could  not  talk  the  Bng^ 
llsh  language  very  well,  but  understood  al- 
most ereiy  wwd  th^t  was  said  to  ber  in  Eng- 
lish; that  after  he  explained  it  to  ber  she 
said  "that  it  was  Just  exactly  the  way  she 
wanted  It";  that  her  mind  was  all  right 
and  that  she  talked  as  sensible  as  she  ever 
did  at  the  time  she  signed  the  wUl;  that 
Mr.  Campbell  wrote  ber  name,  and  then  she 
made  ber  marie,  and  that  D&  Ollnkacalaa  ana 
ha  witnessed  it. 
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I*  B.  Campbell,  ai^ellanV  teetlfled  that  he 
was  one  of  tbe  beiwOdarles  in  the  will,  and 
that  the  decedent  sent  for  him  to  come  down- 
to  her  lesidoue,  and  abe  told  him  she  want- 
ed to  have  her  will  made  and  bow  she  want- 
ed It;  that  he  then  had  a  lawyer  draw  the 
will  np  io  accOTdance  with  what  she  said ; 
that  be  Inquired  of  Dr.  CUnkscalei^  her  phy- 
sichin,  when  he  would  be  at  her  residence, 
and  that  be  went  at  Uie  time  he  said  he 
would  be  there;  that  decedent  also  asked 
that  he  hare  John  Ghoteau  prraent  so  he 
could  interpret  the  words  as  she  might  |iot 
understand  some  ot  the  words  in  it;  that  be 
read  it  over  to  her  very  slowly  in  English, 
and  then  Mr.  Chotean  read  it  and  Interpret- 
ed it  to  her  in  Shawnee,  and  that  during 
the  reading,  a  number  of  times,  she  nodded 
ber  head,  and  at  tbe  dose  she  said  in  Eng- 
lish, 'That's  the  way  I  wanted  it;  it  suits 
me  exactly;  I  want  it  that  way;"  that  he 
wrote  her  name,  and  she  made  her  mark  by 
touching  the  pen. 

JuUa  Isahel  testified  that  she  lived  with 
decedent  for  two  years  Just  prior  to  her 
death  and  attended  her  during  her  last  dck- 
ness;  that  she  was  sick  about  four  weeks; 
that  Mrs.  Bluejacket  also  stayed  with  her 
during  her  last  sickness;  that  decedent  had  a 
good  mind  when  she  was  sick,  and  her  mind 
was  good  when  she  made  the  will,  and  un- 
derstood what  she  was  doing,  and  knew  ev- 
erything all  the  Ume,  and  that  In  her  opinion 
her  mind  was  sound  when  the  will  was  ex- 
ecuted ;  that  the  decedent  was  84  years  old 
when  she  died ;  that  Mrs.  Bluejacket  was  a 
stepdaughter  to  decedent 

Mrs.  Eliza  Bluejacket  testified  that  she  was 
one  of  the  beneficiaries  of  the  will,  and  that 
she  was  one  of  the  attendants  during  her 
last  illness,  and  that  decedent  was  her  step- 
mother. 

Mrs.  J.  M.  Etter  testified  that  she  was  ac- 
quainted with  decedent  during  her  lifetime 
and  visited  her  during  her  last  sickness  and 
Mrs.  Bluejacket  was  caring  for  her ;  that  in 
her  Judgment  decedent,  on  the  2d  day  of 
January,  1009,  was  competent  to  make  a  will 
at  the  time  the  will  In  controversy  was  ex- 
ecuted. 

John  Underwood  had  lived  within  a  half 
block  of  decedent  for  two  years,  and  visited 
her  often,  and  visited  her  the  last  time  four 
or  five  days  before  her  death,  and  that  she 
was  as  rational  then  as  at  any  other  time 
he  had  ever  talked  with  her. 

J.  B.  Campbell  stated  he  was  a  brother  to 
L.  B.  Campbell;  that  he  had  koown  decedent 
about  25  years ;  that  he  was  at  her  residence 
twice  just  before  her  death,  and  on  January 
2,  1909,  her  mind  was  sound;  that  he  had 
been  calling  at  her  bouse  for  the  past  20 
years. 

[4]  There  appears  no  evidence  In  this  case 
that  attacks  tbe  general  competency  of  the 
decedent  to  make  a  will.  Although  she  was 
84  years  of  age,  no  effort  was  made  to  show 


that  araile  dementia  had  approaciied,  or  that 
she  bad  ever  shown  any  symptuns  of  on- 
Boundness  of  mind  or  ecoentritdtlea  of  any 
kind  ezc^  at  the  very  time  the  will  was 
execntedf  but  the  evidence  <m  both  sides  was 
singularly  absent  as  to  the  general  ooniU- 
tion  of  her  mind  prior  to  the  date  of  the  ex- 
ecution of  the  wUl,  and  the  entire  testlmoiiy 
was  directed  to  ber  mental  and  physical  cuh 
dlthm  on  m  near  tbe  date  tiie  will  was  ex- 
ecuted, and  related  to  the  proposition  wheth- 
er m  not  she  was  in  such  a  mental  condition 
at  that  time  as  to  understand  the  transac- 
tion, know  its  import,  and  Int^d  to  do  the 
very  thing  that  was  done.  The  mere  fact 
that  she  was  an  aged  person  in  no  way  (der- 
ates against  the  validity  of  tbe  wiU  made 
by  her,  but  every  presumption  tends  to  ap- 
hold  Its  validity.    UnderhUI  on  Wills,  S  114. 

[C]  A  presumption  of  sanity  goes  with  ev- 
ery one,  and  the  burden  of  proving  unsound- 
ness of  mind  in  a  will  contest  rests  on  the 
contestant  In  re  MacCrelllsh's  l&tate,  167 
Cal.  711,  141  Pac.  257,  U  B.  A.  1915A,  443. 
It  Is  true  that  the  contestant  appears  here 
with  the  advantage  of  having  a  verdict  of 
the  Jury  and  finding  of  the  court  on  every 
point  In  ber  favor,  and  this  fact  should  and 
does  have  great  weight  h'ere,  but  Is  not  con- 
trolling for  this  is  a  chancery  action  and  this 
court  should  here  consider  the  evidence  and 
decide  for  itself  if  tbe  verdict  and  findlnga 
of  the  trial  court  are  warranted  by  tbe  evi- 
dence. 

While  the  evidence  shows  that  decedent 
was  very  old  and  feeble  at  the  Ume  she  ^- 
ecuted  tbe  will,  yet  that  alone  proves  notb- 
ing.  In  re  Clark's  Estate  (CaL)  149  Pac 
828.  The  infirmity  of  old  age  does  not  with- 
in itself  establish  tbe  lack  of  testamentary 
capacity.  While  it  is  proven  in  this  case 
that  the  decedent  was  a  very  sick  woman  at 
the  time  she  executed  tbe  will,  and  in  fact 
died  within  four  or  five  days  thereafter,  yet 
the  evidence  Introduced  upon  the  part  of  the 
contestant  is  lacking  In  that  force  whldi 
should  exist  before  a  will  Is  overthrown. 
Only  three  parties  testified  as  to  her  Inca- 
pacity, and  two  of  these  witnesses  were  chil- 
dren of  one  of  the  contestants  and  the  other 
presumably  a  daughter-in-law.  None  but  rel- 
atives gave  testimony  In  their  behalf,  while 
there  were  a  large  number  of  witnesses  who 
testified  for  appellant  as  to  the  soundness  of 
decedent's  mind  at  the  time  she  executed  the 
will;  among  these  witnesses  being  two  phyri- 
dans,  one  of  whom  was  her  attending  phyri- 
dan,  and  neither  of  whom,  as  far  as  the 
record  shows,  had  any  Interest  in  the  results 
of  the  triaL  Another  witness,  whose  testi- 
mony was  in  favor  of  the  validity  of  the  will, 
was  a  woman  who  had  lived  vrlth  decedent 
two  years,  and  other  apparently  dldntraested 
neighbors  testified  that  ber  mind  was  sound 
when  she  executed  the  will.  While  the  bur- 
den of  proof  was  upon  the  contestants,  yet 
it  aiq^rs  to  ua  that  the  contestee  baa  not 
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only  met  the  attack,  but  has  gone  further 
and  proven  almost  conclusively  that  the  de- 
cedent was  of  sound  and  disposing  mind  and 
memory  at  the  time  she  executed  the  will  and 
was  fully  conscious  ot  what  she  was  doing, 
and  that  the  terms  of  the  will  expressed  her 
own  desire  In  the  disposition  of  her  proi)erty. 
In  re  Hanson's  Estate  (Wash.)  151  Pac.  264; 
'Vnsner  Chandler,  95  Kan.  86,  147  Pac. 
S49:  In  re  SUva's  Estate  (Oal.)  146  Pac  1015. 

7]  The  only  thing  that  can  concern 
courts  and  juries  in  cases  like  the  one  at  bar 
te  whether  or  not  there  was  testamentary  ca- 
pacity, and  a  win  cannot  be  set  adde  becanse 
jnries  or  courts  called  upon  to  review  the 
disposition  of  property  made  by  the  testa- 
tor may  feel  that  such  disposition  was  un- 
reasonable, harsh,  or  unjust  Dr^sbach  t. 
Sprii^  98  Kan.  240,  144  Paa  195.  The  tes- 
tator, being  of  sound  and  disposing  mind  and 
memory,  has  a  rij^t  to  dispose  of  his  prop- 
erty as  his  caprice  or  whim  dictates,  and 
courts  and  Juries  have  no  rl^t  to  deny  him 
that  privilege  If  he  possesses  the  proper  men- 
tal requisite  at  the  time  he  executes  the  will. 
But  in  this  case  we  are  unable  to  find  any 
Injustice  even  In  the  terms  of  the  will,  nor 
does  it  appear  to  ns  as  an  nnnatoral  will, 
and  we  fall  to  find  ther^  any  ertdenoe  of  a 
desire  to  punish  any  one  by  reason  of  a  real 
or  fancied  grievance  in  fftllii^  to  make  them 
a  devisee  tn  the  will,  but  the  wUl  does  ap- 
pe&T  to  us  as  emanating  from  a  sound,  Just, 
and  honorable  mind.  It  appears  that  the 
said  I*  B.  Campbell  had  purchased  40  acres 
of  land  from  decedent,  and  paid  her  for  the 
same  in  cash.  We  can  readily  understand 
how  a  fair-minded  person  tinder  these  condi- 
tions would  naturally  desire  to  perfect  a 
title  in  this  way  where  they  had  already  re- 
ceived pay  for  the  same. 

As  to  the  other  devisee,  Eliza  Bluejacket, 
the  equities  with  her  are  even  stronger.  The 
evidence  shows  that  the  decedent  was  an 
aged  Indian  woman  without  children,  and 
that  Mrs.  Bluejacket  was  a  stepdaughter, 
who  had  lived  with  her  for  a  long  time, 
\^alted  upon  her,  and  was  her  friend  and 
companion  In  her  declining  days,  and  it  does 
not  appear  that  her  nieces,  her  legal  heirs, 
had  ever  pflld  her  any  special  attention,  but 
had  family  ties  of  their  own,  or  that  there 
had  ever  been  any  special  attachment  be- 
tween them  and  decedent,  and  It  appears  to 
us  proper  and  right,  if  decedent  so  desired, 
that  the  remainder  of  her  property,  after 
validating  the  above-named  deed  in  this  man- 
ner, should  be  bestowed  upon  Eliza  Blue- 
Jacket  in  preference  to  her  nieces. 

There  was  no  evidence  In  the  case  tending 
to  show  that  any  undue  influence  was  ex- 
ercised over  decedent  at  the  time  she  made 
the  wUl.  We  believe  the  evidence,  equity, 
and  the  law  is  with  the  executor,  L.  B. 
Campbell,  In  this  case,  and  for  these  reasons 
the  judgment  should  be  reversed  and  re- 


manded, with  instructions  to  the  trial  court 
to  enter  judgment  In  favor  of  said  execu- 
tor, upholding  the  validity  of  the  wiU. 

FEB  CURIAM.    Adopted  in  wholei. 


(tt  Old.  499) 
MOSS  et  aL  T.  RAHSET.    (No.  7103.) 
(Suprone  Court  of  Oklahoma.    Dec.  7,  191S.) 

(Syllahut  hv  the  Court.} 

1.  ExEctrroBS  Ann  Administb&tobs  '8=>440— 
Dkath  or  Adhinist&ltob— Pbooebdings  in 
Ebkob. 

A  proceedings  in  error  against  an  adminis- 
trator, who  died  subsequent  to, the  date  final 
Judgment  was  rendered  in  the  trial  court,  and 
prior  to  the  filing  of  such  proGeedings  in  error 
m  this  court,  should  be  revived  in  the  name  of 
the  administrator  de  btaiis  n<m. 

[£d.  Note.— For  other  eases,  ess  Executors 
and  AdminiBtrators,  Cent  Dig.  H  1787-1789; 
Dec.  Dig.  «=»440.] 

2.  APPEAI,  and    EBBOB  «=»332— DZSHZBBAZr-- 

Death  or  Pabtt— Bevxvob. 

Proceedings  in  error  will  be  dismissed 
where,  at  the  expiration  of  the  statutory  period 
for  the  institution  of  proceedings  in  error,  it 
appears  from  the  record  that  intermediate  to 
final  judgment  and  the  filing  of  proceedings  in 
error  in  this  court,  the  sue  plaintiff,  in  the 
judgment  sou^t  to  be  reviewed,  died,  and  no 
order  of  revivor  appears  In  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  1842-1845;  Dec.  Dig.  «s» 
382.] 

Error  from  Superior  Court,  Uuskogee 
County;  H.  a  Thnrman.  Judge. 

Action  by  Henry  Bamsey,  administrator  of 
the  estate  of  Oliver  Jackson,  deceased, 
against  E.  K.  BCoas  and  anothcor.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Dismissed. 

W.  W.  Momyer,  of  Muskogee,  for  plaintiffs 
In  error.  S.  E.  Gldn^,  of  Muskogee  for  de- 
fendant in  error. 

SHARP,  J.  Judgment  was  rendered  in  the 
trial  court  September  25,  1914,  In  favor  of 
Henry  Ramsey,  administrator  of  the  estate 
of  Oliver  Jackson,  against  the  plaintiffs  In 
error,  E.  K.  Moss  and  N.  K.  Fanner.  Jr. 
September  28th  thereafter  Ramsey  died.  Pe- 
tition in  error  with  case-made  attached  was 
filed  in  this  court  February  17,  1915 ;  Henry 
Ramsey,  administrator,  being  named  as  the 
sole  defendant  in  error.  Motion  to  dismiss 
the  appeal  has  been  filed,  for  the  reason  that, 
as  said,  Ramsey  died  Intermediate  the  date 
of  judgment  In  the  trial  court  and  the  filing 
of  the  petition  in  error  in  this  court,  and 
no  revivor  of  the  judgmott  In  his  favor  hav- 
ing at  any  time  been  had,  the  petition  in  er^ 
ror  Is  a  nullity. 

[1,  2]  Under  the  provisions  of  section  6280, 
Rev,  Laws  1910,  the  action  was  one  that  sur^ 
vived  the  death  of  Ramsey.  In  order,  how- 
ever, for  the  defendants  to  procure  a  rever- 
sal of  the  Judglnent  against  them.  It  was 
necessary  that  there  be  a  revivor  of  the  ac- 
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tlon  in  the  manner  and  form  pr^ribed  by 
statute.  No  attempt  whatever  to  procure 
such  an  order  of  revlTor  has  ever  been  made, 
and  hence,  under  section  5295,  Rev.  Laws 
1910,  It  Is  mandatory  that  the  proceedings 
In  error  be  dismissed.  The  precise  question 
waa  before  the  court  in  St  Louis  &  S.  F.  Ry. 
Co.  T.  Nelson.  31  Okl.  61.  119  Pac.  62!*.  Sub- 
aequent  to  the  judgment  in  that  case  the 
plaintiff  died.  A  petition  in  error  was  filed, 
naming  the  plaintiff,  then  deceased,  as  the 
sole  defendant  In  error.  It  was  held  that  the 
proceedings  in  error  were  a  nullity;  tliat,  the 
defendant  in  error  named  in  the  petition  in 
error  being  dead,  and  the  action  not  having 
been  revived  before  the  expiration  of  the 
time  within  which  the  appeal  must  be  filed, 
It  followed  ttiat  there  was  no  defendant  in 
error  before  the  court;  and  hence  tliat  any 
proceedings  tiad  therein,  were  void-  See, 
alao,  Skillem  t.  Jameson,  29  OkL  84,  116 
Pac.  193;  Holmes  v.  Dillard,  40  OkL  809, 136 
PacL  408. 
By  section  6285,  Bev.  Laws  1910: 
"When  one  of  the  parties  to  an  aetitm  dies 
*  *  *  if  the  right  of  action  survive  In  favor 
<rf  or  ag^nst  him  reprcsentativeB  or  successors, 
the  action  may  be  revived  and  proceed  in  their 
names." 

Kinney  having  been  appointed  by  ttie  court 
ot  Muskogee  coanty,  administrator  de  hvaia 
non  of  the  estate  of  Oliver  Jackson,  deceased, 
was,  under  this  statute,  the  juroper  person 
in  whom  the  action  or  Judgment  should  have 
been  revived.  He  was  the  successor  in  ot- 
fice  of  the  original  administrator,  and  suc- 
ceeded to  all  the  power  and  lawful  author^ 
Ity  belonging  to  said  administrator  in  his 
official  capacity  as  to  all  that  part  of  the 
estate  of  Oliver  Jackson  left  unadminlstered. 
Such  was  the  holding  of  the  court  in  Bunker 
V.  Taylor,  13  S.  D.  433,  18  N.  W.  655.  There 
the  words  of  the  statute  were  "successor  in 
Interest"  These,  the  court  said,  included 
the  administrator  of  the  estate,  appointed  in 
the  place  of  a  deceased  executor.  To  the 
same  effect  la  the  holding  of  the  courts  gen- 
erally. It  Is  said  in  1  C.  J.  p.  229,  that  as  a 
genera]  rule,  where  an  administrator  or  ex- 
ecutor brings  an  action  In  his  official  capad- 
1y,  and  dies  pending  the  snlt,  the  admtnistra- 
tot  de  bonis  non  of  the  original  decedent  or 
other  successor  of  the  deceased  representa- 
tlve  should  c<ntinoe  the  suit  In  Parks  v. 
Lubbock,  92  Tex.  635,  61  8.  W.  322,  a  pending 
action  against  an  executrix  upon  her  death 
was  revived  against  the  administrator  de 
bonis  non,  and  the  regularily  of  the  proceed- 
ings does  not  appear  to  have  been  questioned. 
In  Jones  v.  Jones,  Adm'r,  8  Humph.  H^enn.) 
706,  it  was  said  that,  where  an  administrator 
dies,  the  remedy  of  the  creditors  of  ttie  es- 
tate of  which  he  was  administrator  is  not 
against  the  administrator  of  the  deceased  ad- 
ministrator, but  against  the  administrator  de 
bonla  non  <tf  such  estate^  To  the  same  effect 
is  the  subsequent  oidnlcm  la  Wood  t.  Tomlis, 


92  Tenn.  614.  22  S.  W.  206,  where  It  la  held 
that  upon  the  death  of  an  administrator  or 
executor  no  Interest  in  property  left  unad- 
mlnistered  la  transmissible  to  the  representa- 
tive ct  the  deceased  administrator,  but  all 
such  pn^jerty  as  remains  in  specie  or  Is  ca- 
pable of  being  identified  aa  the  spedflc  pn^ 
erty  of  the  estate  represented  by  him  passes 
to  the  administrator  de  bonis  non  of  the 
original  testator  or  intestate.  Sudk  admin- 
istrator succeeds  to  all  of  the  power,  author- 
ity, and  legal  duties  belonging  to  the  former 
executor  or  administrator  in  hie  representa- 
tive capacity,  so  far  as  respects  that  part 
of  the  estate  left  upadmlillstered,  and  takes 
up  the  administration  where  bis  predecessor 
left  it  In  Holliday,  Adm'r,  v.  Holland  et 
ux.,  41  Miss.  628,  it  was  held.  In  a  proceed- 
ings commenced  In  the  probate  court  by  the 
widow  against  the  administrator  of  her  de- 
ceased husband,  upon  the  death  of  the  ad- 
ministrator, the  action  was  not  to  be  revived 
against  his  personal  representative^  but 
against  the  administrator  de  bonis  ot  tlie 
husband.  See,  alao,  Qjettt  Howard,  41 
Ohio  St  691. 

For  the  reason  stated,  the  appeal  la  dlt> 
missed.  All  the  Justices  concur. 


HAWKINS  HAWKmS. 
(Supreme  Court  of  Oklahoma. 


(SS  OkL  711) 
(No.  6482.) 

Deo;  7,  191&) 


(ByOaliu  Ay  the  OonrtJ 

Motions  ^59-Obdebs— Vaoatioh  at  Sub- 
sequent Tebm— Validitt. 

The  district  court  or  superior  court  is  with- 
out  jurisdiction,  at  a  lobsequent  term,  to  tal» 
any  steps  towards  vacating  or  modifying  a 
judgment  or  order  of  the  court,  unless  the  pro- 
visioDB  of  sectioDS  6267-6269,  Revised  Lawi 
1910,  relating  to  the  vacation  and  modificatioB 
of  jodgments  and  orders,  have  been-  salwtan- 
ttally  complied  with.  An  order  made  by  the 
court  at  a  Bobsequent  term,  vacating  a  former 
order,  vrithont  complying  with  the  terms  oi  the 
statute  In  regard  thoetOk  la  void. 

[Ed  Note.^For  othnr  cases,  aee  Hoticni, 
Gent  Dig.  M_'^8-81 :  Dec.  Dig.  «s>58;  Jodf- 
ment.  Cent  Dig.  t  wTJ 

Commissioners'  Opinion,  Division  No.  1 
Error  from  Superior  Courts  Coster  Goontr; 
J.  W.  Lawter,  Judge. 

Action  by  Emma  Hawkins  agaiiut  WUUaffl 
Hawkins.  Judgment  for  plalntUC.  and  de- 
fendant brings  error.  Bowsed,  with  dlre» 
tions. 

Tbia  action  was  b^rnn  In  the  superlw  court 
of  Custer  county  by  the  defendant  in  enor 
for  a  divorce  from  plaintiff  In  error,  the  cus- 
tody of  tbe  children,  and  alimony.  On  Sep- 
tember 7,  1912,  at  the  August,  1912,  term  of 
the  superior  court  of  Custer  county,  Judg- 
ment waa  rendered  for  defendant  In  error 
by  default  At  tbe  same  term,  cm  October  7, 
1912,  the  court  sustained  a  motion  of  plain- 
tiff In  error  to  vacate  and  s^  aside  tbe  Judg- 
ment and  decree  therefore  rendered  In  said 
cause,  and  permitted  plaintiff  in  error  to 
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lave  80  days  from  said  date  to  take  depoed-. 
tions  to  be  used  In  the  new  trial  of  aald 
caase.  At  the  February,  1913,  term  of  said 
court,  on  April  8,  1913,  tlie  conrt  upon  Its 
own  motion  revt^rad,  set  aside,  and  beld  for 
naught  tbe  order  theretofore  made  in  said 
cause,  setting  aside  the  decree  made  prior 
thereto,  for  the  reason  'that  the  court  finds 
that  said  order  was  procured  by  the  defend- 
ant for  the  purpose  of  evading  the  decree 
ba%tofoie  made,"  and  ordered  that  the  de- 
cree theretofore  made  be  adjudged  to  be  the 
Judgment  of  the  court,  and  date  ba(&  and  be 
in  force  and  effect  from  and  after  its  rendl* 
tlon  on  September  17, 1912,  and  ordered  that 
said  decree  be  made  the  none  pro  tunc  de- 
cree of  the  conrt  Thereafter  plalntUI  In 
error,  on  April  19,  1913,  filed  his  motion  to 
vacate  and  set  aside  tbe  order  of  April  S, 
1913,  alleglDg  be  had  no  notice  of  the  mak- 
ing of  said  order,  or  that  tbe  matter  would 
be  taken  tip  at  that  time.  The  court  over- 
ruled tblt  motkm,  and  plalnttfl  in  enor  ap- 
peals. 

Chas.  T.  Bandolpb,  GUntfOi,  for  plaln- 
ttfl In.  error. 

BUMMONS,  a  (after  stating  the  facts  as 
above).  Our  statutes  (section  5267,  Revised 
Laws  1910)  prescribe  the  grounds  for  and 
the  manner  In  which  tbe  district  court  shall 
have  power  to  vacate  or  modUr  its  Judgments 
or  orders  as  follows: 

"The  district  court  shall  have  power  to  vacate 
or  modify  its  own  Judgments  or  oidera,  at  or 
after  the  term  at  wluch  inch  jndgment  or  order 
was  made:  First.  By  granting  a  new  trial  for 
tbe  cause,  within  the  time  and  in  the  manner 
prescribed  In  section  S039i.  Second.  By  a  new 
trial  granted  in  proceedlogs  against  defendants 
constructively  snnmumed,  as  provided  In  section 
472S.  Third.  For  mistake,  neglect  or  omission 
of  the  clerk,  or  Irreculanty  in  obtaining  the 
judment  or  order.  Tourth.  For  fraud,  prao- 
ticea  by  the  BuccesstDl  party,  in  obtaining  the 
Judgment  or  order,  fifth.  For  erroneous  pro- 
ceemngs  against  an  infant  or  a  person  of  nn- 
sound  mind,  where  the  condition  of  aoch  defend- 
ant does  not  appear  in  tbe  record,  nor  the  error 
in  the  proceedings.  Sixth.  For  the  death  of  one 
of  the  partite  before  the  judgment  in  the  ac- 
tion. Seventh.  For  anavoidable  casualty  or  mis- 
fortune, preventing  the  party  from  prosecoting 
or  defending.  Eighth.  For  errors  In  a  judg- 
ment, shown  by  an  infant  in  twelve  months  aft- 
er arriving  at  fnU  are,  as  prescribed  in  secti(m 
5142.  Ninth.  For  taking  judgments  upon  war> 
rants  of  attomev  for  more  than  was  due  to  tbe 
plaintitF,  when  toe  defendant  was  n(^  summoned 
or  otherwise  legally  notified  of  the  time  and 
place  of  taking  snoi  judgment" 

This  statute  has  been  frequently  construed 
by  this  court,  and  the  law  la  well  settled 
that,  while  great  discretion  is  allowed  tbe 
trial  court  In  the  control  of  Its  Judgments  and 
orders,  and  In  the  exercise  of  Its  power  to 
Tacate  or  modify  tbe  same  at  the  term  at 
whidi  the  same  were  rendered  or  made,  yet 
the  conrt  Is  without  ]urisdlcti<m,  at  a  subse- 
quent term,  to  tate  any  steps  towards  va- 
cating or  modl^plng  a  Judgment  or  order  of 
the  court,  unless  there  Is  a  substantial  com> 
pllanca  with  tlu  terms  ot  tbe  statute  Mo- 


Adams  v.  Latham,  21  OkL  511.  96  Pac.  584. 
In  the  case  last  dted  plalntlfC  had  Judgment 
at  the  same  term,  but  after  the  statutory  time 
for  filing  a  motion  for  new  trial  had  expir- 
ed, the  court  permitted  a  motion  for  new 
trial  to  be  filed,  and  granted  defendant  a 
new  trial  of  the  cause.  At  a  succeeding  term, 
upon  tbe  motion  of  the  plalntUf,  the  trial 
court  set  aside  the  order  granting  a  new 
trial  of  the  cause.  This  court  in  passing 
upoa  the  correctness  of  the  last  order  says: 
"The  plaintiff  failing  to  appeal  from  the  order 
granting  a  new  trial,  after  the  expiration  of  the 
term  at  which  final  Jndgment  was  entered,  there 
must  be  a  substantial  compliance  with  the  stat- 
ute to  live  the  court  further  jurisdiction  to 
modlfr,  vacate,  or  set  aside  anyjudgment  ren- 
dered at  a  preceding  term."  McKee  v.  Howard, 
88  Okl.  422.  134  Pac.  44:  Lookabaugh  v. 
Cooper,  6  Okl.  102,  48  Pac.  99 ;  Iiong  v.  Board 
of  County  C^mmissionerB,  5  Okl.  128,  47  Pac. 
1063 :  Anderson  v.  Chrisman,  37  OkC  78,  180 
Pac  639. 

It  is  apparent  that  there  was  no  effort  In 
this  case  to  follow  the  statute  as  to  the  pro- 
cedure required  to  be  taken  In  vacating  a 
Judgment  or  order  of  the  court  The  order 
upon  Its  face  shows  that  it  was  made  upon 
the  court's  own  motion,  without  any  show- 
ing or  notice  to  the  parties  concerned  in  the 
cause,  and  our  courts  have  held  that  It  Is 
error  for  a  court  upon  Its  own  motion  to 
grant  a  new  trial  or  set  aside  a  Jndgment  or 
order  without  some  showing  of  fraud  or  col- 
InsUm,  or  that  the  court  had  been  Imposed 
upon.  Long  t.  Board  of  County  Gommisrion- 
ers,  supra;  Anderson  v.  Chrisman.  supra. 

Section  5268,  Revised  Laws  1910,  provides. 

"The  proceedloKS  to  correct  mistakes  or  omis- 
sions of  the  derk,  or  Irregularity  Id  obtaining 
a  jndgment  or  order,  shall  be  by  motion,  upon 
reasonable  notice  to  the  advene  party  or  his 
attorney  In  the  action.  The  motion  to  vacate 
a  judgment,  because  of  its  rendition  before  the 
action  regularly  stood  for  trial,  can  be  made 
only  in  uie  flnt  three  days  (tf  the  succeeding 
term." 

Sectlw  6269,  Revised  Laws  1910,  provides: 
"Tbe  proceedings  to  vacate  or  modify  the 
Jndgment  or  order,  on  the  grounds  mentioned  in 
Bubdivisions  four,  five,  six,  seven,  eight  and 
nine,  of  the  second  preceding  section,  shall  be 
by  petition,  verified  by  affidavit  setting  forth 
toe  jodnnent  or  order,  tbe  grounds  to  vacate 
or  modify  It,  and  the  defense  to  the  action.  If 
the  party  applying  was  defendant  On  sudi  pe- 
tition, a  summons  shall  Issue  and  be  served  as 
in  the  commencement  of  an  action." 

It  win  be  noticed  that.  In  all  cases  in  which 
the  statute  authorizes  the  court  to  vacate  or 
modify  Its  Judgments  or  orders  at  or  after 
the  term  at  which  they  are  rendered  or  made, 
except  In  motions  for  new  trial  or  for  new 
trials  granted  In  proceedings  against  defend- 
ants ctmstructlvely  summoned,  notice  to  tbe 
adverse  party  Is  required.  And  upon  all  the 
grounds  for  modifying  or  vacating  a  Jndg- 
ment or  order,  except  for  mistake,  negligence, 
or  omission  of  the  clerk  or  Irregularity  In 
obtaining  su^  Judgment  or  order,  the  pro- 
ceedings must  be  petition,  verified  by  af- 
fidavit, setting  forth  the  Judgment  or  order, 
the  grounds  to  vacate  or  modify,  and  upon 
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Buch  petition  a  •ummdns  moat  iHsne  and  be 
Berred  as  in  tbe  commencement  <tf  an  orisl- 
nal  action. 

We  are  dearly  of  the  c^tlnion  that  the  coort 
tteHaw  was  wlthOQt  jurisdictloa  to  take  any 
steps  In  the  matter  ot  vacating  or  modifying 
the  order  theretofore  made  by  it  setting  aside 
the  Judgment  in  favor  of  defenduit  in  error, 
ezceE^  In  accordance  wtth  fSie  prorlslons  of 
the  rtatntfe.  And,  as  there  is  a  total  absence 
of  any  attempt  to  c<»nply  with  the  procednxe 
laid  down  in  oar  Code,  we  hold  that  the  or- 
der of  April  3,  1913,  revoking,  setting  atide, 
and  holding  for  nauj^t  the  order  thereto- 
fore made  setting  aside  the  decree  in  this 
cause,  was  without  jurisdiction  and  void, 
and  that  the  trial  court  erred  In  overruling 
the  motion  of  plalntUT  In  error  to  vacate  such 
order.  This  cause  should  be  reversed,  with 
directions  to  the  court  below  to  vacate  and 
set  aside  the  order  of  April  3,  1913,  hereto- 
fore set  out 

PMt  CCBIAM.   Adopted  in  whole. 

(49  Okl.  496)  ' 
McCREDIE  et  al.  v.  DUBUQUE  FIBE  A 
MABINE  INS.  CO.    (No.  69270 
(Supreme  Court  of  Oklahoma.   Dec  7,  1916.) 

fSylfo&M  By  the  Oottrt.) 
Affeai.  ahu  Bbbob  ^ss»9l  —  Decxsioks  Ap- 

PBAUBLB  —  ObDKB  CoNFIBHIHO  FoBBCLO- 

SUBB  Sale— "B^NAL  Obdbb." 

An  order  confirming  a  foreclosure  sale  over 
objection  of  the  Judgment  debtors  is  a  final  or- 
der  affecting  a  substantial  right,  made  "upon 
a  summary  application  in  an  action  after  judg- 
meat"  (section  6237,  Bev.  Laws  1910),  and 
hence  is  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dlfc.  »  612-641 ;  Dec.  Dig.  «»91. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ilnal  Order.] 

Error  from  District  Court,  Oklahoma 
County;  G.  W.  Clark,  Judge. 

Action  by  the  Dubuque  Fire  &  Marine  In- 
surance Ck>mpany  against  Anne  E.  McCredle 
and  another.  Judgment  for  plaintiff,  and 
defendants  bring  error,  and  plaintiff  itaoves 
to  dismiss.    Motion  to  dismiss  overruled. 

W,  P.  Harper,  of  Oklahoma  City,  for  plain- 
tiff in  error.  Gteorge  A.  MatUu^  of  Okla- 
homa City,  for  defendant  in  error. 

SHARP,  J.  On  January  12,  1914,  Judg- 
ment was  rendered  by  the  district  court  of 
Oklahoma  county,  In  favor  of  the  defendant 
in  error  and  against  the  plaintiffs  in  error, 
in  the  sum  of  $6,915.55,  together  with  a  de- 
cree of  foreclosure  on  certain  lots  in  Okla- 
homa City.  By  the  terms  of  the  decree.  If 
defendants  failed  for  a  period  of  six  mouths 
from  the  date  thereof  to  pay  the  amount  of 
said  Judgment  with  interest,  then  an  order 
of  sale  should  Issue  from  the  office  of  the 
clerk  of  said  court,  directed  to  the  sheriff 
commanding  him  to  levy  upon,  advertise,  and 


sell  the  mortgaged  premises;  and  apply  the 
proceeds  arising  therefrom:  (1)  To  the  pay- 
ment of  costs  of  sale;  (2)  to  the  satisfac- 
tion of  the  Judgmrat;  (3)  the  balance  to  be 
paid  into  court  to  abide  the  court's  further 
order.  The  judgment  not  having  been  paid 
within  the  time  fixed,  an  order  of  sale  there- 
after issued,  and  said  lots  were  sold  at  tdtet- 
ifTs  sale  to  the  Judgmmt  creditor.  There- 
after motion  to  confirm  the  sale  was  filed, 
and  on  the  26th  day  of  August  the  defeodaots 
appeared  and  filed  their  objections  to  the 
confirmation  of  sale.  The  objections,  coming 
(m  to  be  heard,  were  overruled  by  the  court, 
and  the  sale  made,  ordered  confirmed.  From 
this  order  the  ai^teal  is  prosecuted. 

Motion  to  dismiss  has  been  lodged  upon 
two  grounds:  (1)  That  the  order  of  cod- 
flrmatlon  Is  not  a  final  order;  (3)  that  the 
appeal  Is  frivolous.  Section  6236,  Bev.  Laws 
1910,  provides  that  the  Supreme  Court  may 
reverse,  vacate,  or  modify  a  final  order  of 
the  county,  superior,  or  district  court,  or  a 
Judge  thereof.  While  section  5237  provides 
that: 

"  •  •  •  An  order  affecting"  a  subBtantial 
right  •  •  *  upon  a  summary  applicatioo  in 
an  action  after  Judgment,  is  a  final  order,  which 
may  be  vacated,  modifieid  or  reversed,  as  pro- 
vided in  this  artide." 

The  order  appealed  trom  obviously  is  of 
the'  character  named,  for  it  arises  on  a  saa- 
mary  application  after  Judgment,  and  as  cer- 
tainly affects  a  substantial  rli^t  in  an  ac- 
tion, like  statutes  have  been  so  construed. 
In  Koehler  r.  Ball,  2  Kan.  160,  83  Am.  Dee. 
461,  certain  real  estate  was  sold  under  an 
execution  against  the  defendant,  and  an  ot- 
der  made  on  motion  of  the  plaintiff,  confirm- 
ing the  sale,  and  it  was  held  that  the  ord« 
to  confirm  was  one  made  upon  a  summary 
application  after  Judgment,  affected  a  sab- 
stantial  right,  and  was  a  final  order  iritblQ 
the  meaning  of  section  624  of  the  Code,  and 
reviewable  under  section  526,  providing  that 
the  Supreme  Court  should ,  have  authority 
to  reverse  or  modify  a  final  order  of  the 
district  court.  In  New  England  Mortgage 
Secarity  Co.  t.  Smith,  25  Kan.  922,  and  Cap- 
ital Bank  v.  Hnntoon,  85  Kaa  677.  11  Fa& 
369,  appeals  were  taken  from  orders  on- 
firming,  or  refusing  to  confirm,  exeeatlon 
sales,  although  the  appealablli^  of  the  order 
does  not  appear  to  iutve  bem  directly  qoes- 
tioned  or  determined. 

It  appears  that  the  Wiscni^  statute,  wi- 
der consideration  bi  Grlswold  v.  Harden,  146 
wis.  35.  ^0  N.  W.  952,  Is  the  same  as  oar 
statute.  There  it  was  held  that  an  order 
confirming,  or  refusing  to  confirm,  a  fore- 
closure sale  was  a  final  order,  affecting  a 
substantial  right,  made  "upon  a  snmmary 
application  in  an  actim  after  Judgment" 
(subdivision  2, 1 3069,  Stats.  1898),  and  hence 
appealable.  The  same  conclusion  was  readi- 
ed in  Dakota  Inv.  Co.  v.  Sullivan.  9  N.  D. 
303,  83  N.  W.  233,  81  Am.  St  Sep.  584.  where 
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It  was  salil  that  an  order  of  conflrmation, 
being  a  final  order  made  upon  summary  ap- 
plication in  an  action  after  Judgment,  af- 
fecting a  substantial  rlgbt,  was  appealable, 
under  the  express  provisions  of  section  6626, 
Rev.  Code,  citing  Hammond  v.  Oallleand,  111 
Cal.  206,  43  Fac.  607,  52  Am.  St  Bep.  167; 
Yerby  v.  Hill,  16  Tex.  377;  Hirshfleld  v.  Da- 
vis, 43  Tex.  155. 

Prom  an  examination  of  the  record  before 
us,  the  petition  In  error,  and  the  motion  to 
dismiss,  we  are  ■unable  to  say  that  the  ap- 
peal  ia  frivolous  and  without  merit,  and 
therefore  refuse  to  so  conclude. 

The  motion  to  dismiss  the  appeal  Is  over- 
ruled. All  the  Justices  concur. 


iSS  ou.  411)   

STEWART  et  aL  T.  LAFATETTB.* 
(No.  4874.) 

(Suprooe  Court  of  Oklahoma.   Dec  21,  1915.) 
(SvUabua  hy  the  Covrt.) 

1.  TbIAL  ^=)139— DiBECTIOir  OF  VEBDICT— EV- 
IDENCE. 

Where  a  petitioD  alleges  facts  which  are 
■ufficieDt  to  constitate  a  cause  of  action,  and  at 
the  trial  there  la  evidence  offered  which  reason- 
ably tends  to  eatahlish  the  truth  of  all  such  al- 
legations, it  Is  error  to  Instruct  a  verdict  for  the 
defendaut.  * 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
^.^SS  332,  333,  338-341,  865;  Dee.  Dig. 

2.  CONTBAOTS  «=a»352— BUILDINO  CONTRACT— 

Bbbach— ExTBA  Woke— DiBBOTioN  OF  Ver- 
dict—SuFFiciKHCT  OF  Evidence. 

Evidence  in  this  case  examined,  and  held 
to  be  reasonably  suffident  to  establish  the  al- 
legations of  plaintiff's  petition. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  «  1200,  1828;  Dee.  Dig.  «=3>362.] 
« 

Commissioners'  Opinion,  Division  No.  6. 
Appeal  from  Superior  Court,  Muskogee  Coun- 
ty ;  Farrar  L.  McCain,  Judge. 

Action  by  B.  F.  Stewart  and  another,  co- 
partners as  B.  F.  Stewart  &  Son,  against  Ben 
F.  Lafayette.  Judgment  for  defendant,  and 
plaintiffs  bring  errw.  Reversed  and  re- 
manded. 

W.  W.  Noffslnger  and  T.  P.  Broome,  both 
of  Muskogee,  for  plaintiffs  in  error.  Thomas 
H.  Owen  and  Joseph  0.  Stone,  both  of  Mus- 
kogee, for  defendant  In  error. 

WILSON,  O.  Plaintiffs  in  error,  as  plaln- 
tifTs,  sued  the  defendant  In  error,  as  defend- 
ant, in  the  superior  court  of  Muskogee  coun- 
ty, to  recover  damages  for  a  breach  of  a 
building  contract,  and  to  recover  compensa- 
tion for  extra  work  alleged  to  have  been  done 
by  them  on  the  building  involved  in  the  con- 
troversy. At  the  trlaH  of  the  case,  and  after 
all  the  evidence  had  been  Introduced,  the 
court  instructed  a  verdict  for  the  defendant, 
and  on  such,  a  verdict  being  returned,  the 
court  rendered  Judgment  for  the  defendant 
and  against  the  plaintiff.  Upon  plaintiffs* 
motion  for  a  new  trial  being  overroled  and 


exceptions  to  the  ruling  of  the  court  thereon 
properly  reserved,  they  bring  the  case  to  this 
court  by  petitkm  In  ema  with  case-made  at- 
tached. 

[1,2]  A  number  of  asslgtunenta  of  error 
are  presented  by  the  petitlou  In  error,  but  all 
such  that  can  properly  be  considered  hy  this 
court  hinge  on  the  one  proposition:  Did  the 
court  err  in  instructing  a  verdict  for  the 
defendant?  If  at  the  close  of  the  trial  there 
was  any  evidence  in  the  case  which  had  not 
been  rendered  nugatory  by  evidence  of  a  cer- 
tain certificate  of  an  architect  to  be  herein- 
after referred  to,  and  which,  if  true,  would 
entitle  plaintiff  to  recover  something  In  the 
action,  then  the  court  erred  in  directing  a 
verdict,  and  should  have  submitted  the  case 
to  the  Jury  under  proper  Instructions.  If, 
however,  admitting  the  truth  of  all  the  evi- 
dence In  the  case  favorable  to  plaintiffs'  con- 
tention, they  would  not  be,  as  a  matter  of 
law,  entitled  to  recover  anything  from  the  de- 
fendant by  their  action,  then  the  court's  ac- 
tion In  directing  a  verdict  was  right,  and  the 
judgment  appealed  from  should  be  affirmed. 

Section  V  of  the  contract  sued  on  Is  as 
follows : 

"Should  the  contractors  at  any  time  refuse  or 
neglect  to  snpply  a  sufficiency  of  properly  skilled 
workmen,  or  of  materiate  of  the  proper  quality, 
or  fail  in  any  respect  to  prosecute  the  work  with 
promptness  and  diligence,  or  fail  in  the  perform- 
ance of  any  of  the  agreements  herein  contained, 
Buch  refosal.  neglect  or  failare  being  certified  by 
the  architects,  the  owner  shall  be  at  liberty,  aft- 
er three  days*  written  notice  to  the  contractors, 
to  provide  any  sudi  labor  or  materials,  and  to 
deduct  the  cost  thereof  from  any  money  then  due 
or  thereafter  to  become  due  to  the  contractors 
under  this  contract ;  and,  if  the  architects  shall 
certify  that  snch  refusal,  neglect  or  failure  is 
suffident  grounds  for  such  action,  the  owner 
shall  also  be  at  liberty  to  terminate  the  em- 
ployment of  the  contractors  for  the  said  work, 
and  to  enter  upon  the  premises  and  take  pos- 
session, for  the  purpose  of  comptedng  the  work 
included  under  this  contract  of  all  materials, 
tools,  and  aitpUances  tjiereon.  and  to  employ  any 
other  person  or  persons  to  finish  the  work,  and 
to  provide  the  materials  therefor;  and  in  case 
of  such  discontinuance  of  the  employment  of  the 
contractors  they  shall  not  l>e  entitled  to  re- 
ceive any  fnrther  payment  under  this  ctoitract 
until  the  said  work  shall  be  wholly  finished,  at 
which  time,  if  the  unpaid  balance  of  the  amount 
to  be  paid  under  this  contract  shall  exceed  the 
expense  incurred  by  the  owner  in  finishing  the 
work,  sudi  excess  shall  be  paid  by  the  owner 
to  the  contractors  but,  if  such  expense  shall  ex- 
ceed such  unpaid  balance  the  contractors  shall 
pay  the  difference  to  the  owner.  The  expense  in- 
curred by  the  owner  as  herein  provided,  either 
for  fumiBhing  materials  or  for  finishing  the 
work,  and  any  damage  incurred  through  such 
default  shall  be  audited  and  certified  by  the  ar- 
chitects, whose  certificate  thereof  shall  be  condu- 
sive  upon  the  parties." 

Acting  on  what  he  claimed  to  be  his  right 
under  this  section  of  the  contract  and  after 
giving  a  notice,  which  plaintiffs  in  their  brief 
concede  to  be  sufficient  in  form,  the  defend- 
ant on  October  9,  1911,  discharged  the  plain- 
tlffs,  took  over  the  building,  and  completed 
the  work  thereon  which  the  plaintiffs  had 
been  employed  to  da 
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Attached  to  the  defaidant's  amended  an- 
swer In  the  case,  and  filed  as  a  part  thereof, 
was  the  following  certlflcate  of  the  architect 
employed  to  superlntmd  the  work  on  the 
bolldlnff,  to  wit: 

"Muakogee.  Oklahoma.  Not.  20,  1912. 

"I  have  audited  the  account  attached  hereto, 
and  find  two  itema  of  charges  for  chickens 
amoontioK  to  $5.95,  and  one  Item  of  drayase, 
2ti4,  and  one  Item  of  account  due  La  Fayette  & 
Adnma,  of  Okteha.  I  know  nothing  about  these 
items,  and  do  not  allow  them  for  this  reason.  I 
herelv  certify  that  the  other  Items,  amounting 
to  $6,400.13.  are  expenses  of  labor  and  ma- 
terial necessary  to  the  work  under  the  contract 

**{Signed]  C.  W.  Dawson, 

"For  Dawson.  Kedian  &  Valenr.** 

Attached  to  the  above  certlflcate  and  made 
a  part  thereof  is  a  statement  of  an  account 
between  the  plaintiffs  and  the  defendant  be- 
ginning July  8,  1911,  and  ending  May  17, 
1912,  containing  Items  of  merchandise,  mostly 
of  a  character  used  in  the  building  of  a 
taoabe,  payments  for  drayage,  express  charges, 
cash  paid  on  pay  roll,  checks  paid  on  sight 
drafts  and  bills  of  lading,  and  checlis  paid  on 
contract  It  should  be  observed  here  that 
section  V  of  the  contract,  quoted  above,  pro- 
vides that,  if  the  owner  discontinues  the  em- 
ployment of  the  contractors  by  authority  of 
that  section,  and  takes  possession  ot  the 
building,  and  comifl^eB  the  work  hlnudf, 
that: 

"The  expense  account  incurred  by  the  owner 
as  herein  provided,  either  for  fumlihing  mate- 
rials or  GDiabiDg  the  work,  and  any  damage 
Incurred  through  such  default,  shall  be  audited 
by  the  architects,  whose  certificate  therefor  shall 
be  conclusive  mi  the  parties.** 

This  lost-anoted  provision  of  ttie  contract 
provided  a  method  ttf  detrandnlng  the  bal- 
ance due  one  or  the  other  of  the  parties  np- 
on  tile  comidetlon  of  the  bnlldlng  under  sacfti 
ccmdltions  as  arose  In  this  case ;  but  no  such 
a  certlflcate  as  the  one  required  by  the  las^ 
quoted  provision  of  the  contract  was  alleged 
in  the  pleadings  or  olfered  In  'evidence  by 
either  party  to  the  action.  The  certlflcate  ot 
the  architect  above  referred  to  did  not  con- 
ply  with  this  proristcm  of  the  contract  It 
was  a  certifl(»te  of  the  correctness  ot  the  ex- 
pense account  of  the  entire  cmtract,  from 
b^innlng  to  end.  There  was  no  way  to  de- 
termine from  the  recitals  ot  the  certlflcate  in 
question  what  the  expense  was  ot  completing 
the  work  after  Qie  plaintiffs  were  dispossess- 
ed, and  such  certlflcate  could  not,  therefore, 
be  conclusive  on  the  parties  as  to  the  matters 
la  controversy  in  this  action. 

Counsel  for  the  defendant  tried  the  case 
on  the  theory:  (1)  That  the  architects'  cet^ 
tlflcate  quoted  above  was  one  made  in  com- 
pUange  with  one  ot  the  provisions  ot  section 
V  of  the  contract,  and  that  it  was  conclusive 
on  the  plaintiffs  as  to  the  balance,  if  any, 
that  was  due  them  from  the  defendant  on  the 
completion  of  the  building,  and  that  said 
certificate  conclusively  showed  that  there  was 
nothing  due;  {2)  counsel  for  the  defendant 
further  ctmtended  that,  the  parties  having 


stipulated  that  matters  preliminary  to  the  de- 
fendant's duty  to  pay  should  be  determined 
and  fixed  by  arbitration,  and  that  plaintiffs 
tiaving  failed  to  arbitrate,  or  even  attempted 
to  do  so  cannot  maintain  their  action.  That 
arbitration,  or  a  reasonable  effort  to  arbitrate, 
was,  under  the  contract,  A  condition  preced- 
ent to  an  action  against  the  defendant 

Sections  III,  YII.  VIII,  and  XII  of  the 
contract  read  as  follows: 

"Sec  III.  No  alterations  In  the  work  shall  be 
made  in  the  work  except  upon  written  order  of 
the  architects;  the  amount  to  be  paid  by  the 
owner  or  allowed  by  the  contractors  by  virtue  of 
such  alterations  to  be  stated  in  said  order. 
Should  the  owner  and  the  contractors  not  agree 
as  to  the  amount  to  be  paid  or  allowed,  the  work 
shall  go  on  under  the  order  required  atrave, 
and  in  case  of  failure  to  agree,  the  determinatioa 
of  said  amount  shall  be  referred  to  arbitratioa, 
as  provided  for  in  article  XII  of  this  contract" 

"See.  VII.  Should  the  contractors  lie  delayed 
in  the  prosecution  or  completion  of  the  work  by 
the  act,  neglect  or  default  of  the  owner,  of  the 
architects,  or  of  any  other  contractor  employed 
by  the  owner  upon  the  work,  or  by  any  damage 
caused  by  fire  or  other  casualty  for  which  the 
contractors  are  not  responsible,  or  by  combined 
action  of  workmen  in  no  wise  caused  by  or  re- 
sulting from  default  or  collusion  on  part  of  the 
contractors,  then  the  time  herein  fixed  for  the 
completion  of  tlie  work  shall  be  extended  for 
a  period  equivalent  to  the  time  lost  by  reason  of 
any  or  all  the  causes  aforesaid,  which  extended 
period  shall  be  .determined  and  fixed  by  the  ar- 
chitects; but  no  such  allowance  shall  be  made 
unl^  a  claim  therefor  is  itresmted  in  writing 
to  the  architects  within  forty^dght  hours  of  tbt 
occurrence  of  such  delay. 

"Sec  VIII,  The  owner  agrees  to  provide  all 
labor  and  materials  essential  to  the  conduct  of 
this  work  not  included  in  this  contract  in  sock 
manner  as  not  to  delay  its  prepress,  and  In  the 
event  of  failure  so  to  do,  thereby  causing  loss  to 
the  contractors,  agrees  that  he  mil  .reimburse  the 
contractors  for  such  loss;  and  the  contractors 
agree  that  if  they  shall  delay  the  progress  of  the 
work  so  as  to  cause  loss  for  which  the  owner 
shall  become  liable,  then  they  shall  reimburse  the 
owner  for  such  loss.  Should  the  owner  and 
contractors  fail  to  agree  as  to  the  amount  of  loss 
comprehended  in  this  article,  the  determinatioa 
of  the  amount  shall  be  referred  to  arbitratioB 
as  provided  in  article  XII  ot  this  contract" 

"Sec  XII.  In  case  the  owner  and  contractors 
fail  to  agree  in  relation  to  matters  of  paymoit 
allowance,  or  loss  referred  to  in  articles  III  or 
VIII  of  this  contract  or  should  either  of  tbeia 
dissent  from  the  decision  of  the  architects  reftf* 
red  to  in  article  VUZ  of  this  contract  which  dis- 
sent shall  have  been  filed  in  writing  within  ten 
days  from  the  announcement  of  such  dedsioo, 
theo  the  matter  shall  be  referred  to  a  board  of 
arbitration  to  consist  of  one  person  selected  by 
the  owner,  and  one  person  sdeeted  by  the  con- 
tractors, these  to  select  a  third.  Tba  dedUoi 
of  any  two  of  the  board  shall  be  final  and  bind- 
ing on  both  parties  hereto.  Each  party  shall 
pay  one-half  of  the  expense  of  such  reference^** 

These  four  sections  are  the  onBy  parts  of 
the  contract  wmMng  any  reference  to  azhi- 
trati<Hi,  and  are  the  sections  relied  on  by  de- 
fendant's counsrt  in  tb^  brl^  to  snppMt 
their  contentlra  that  arbitration  vma  a  condi- 
tion precedent  to  an  action  against  defend- 
ant 

Artifde  III  provides  for  arbitrating  AlBa- 
ences  concerning  allowances  to  be  made  ei- 
ther party  growing  out  of  alterattoas  in  the 
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work  where  tbe  parties  themselTee  cannot 
agree.  Article  VII  provides  for  arbitrating 
differences  between  tbe  parties  aa  to  what  ex* 
tension  of  time  slioald  be  granted  to  the  con- 
tractors becaoBB  of  delays  in  the  work  at- 
tribotable  to  any  of  the  causes  ennmerated 
In  that  section.  Article  VIII  provides  for 
arbitrating  differences  between  the  parties 
concerning  any  loss  which  either  party  might 
sustain  by  reason  of  any  delay  attributable  to 
the  party  against  whom  the  loss  is  sought  to 
be  (durged.  Article  XII  provides  the  arbitra- 
tion procedure,  etc  Nowhere  do  we  find  a 
provision  In  tile  contract  providing  for  the 
arbitration  of  differences  between  tbe  parties 
growing  out  of  disputes  as  to  the  balance  dne 
to  either  party  on  final  settlement  between 
them,  not  Involving  an/  of  the  matters  above 
referred  to,  and  consequently  arbitration  in 
this  case  was  not  made  by  the  contract  a  con- 
dition precedent  to  an  action  against  the  de- 
fendant 

We  have  already  observed  that  there  has 
not  been  pleaded  In  this  case,  or  offered  in 
evidence  by  either  party,  a  certificate  of  tbe 
architect  such  as  Is  provided  for  by  section  V 
of  tbe  contract,  determining  the  cost  to  the 
defendant  of  completing  the  work  on  the 
building  after  It  had  been  taken  over  by  him 
for  that  purpose,  and  for  that  reason  the  de- 
fendant's contention  that  the  certificate 
which  was  offered  In  evidence  concludes  the 
plaintiffs  on  the  question  of  the  balance  due 
must  falL 

There  being  no  certificate  of  the  architect 
pleaded  or  offered  in  evidence  in  the  case  such 
as  is  provided  for  by  the  terms  of  the  con- 
tract, and  both  parties  having  gone  to  trial 
without  the  same,  and  the  plaintiff  having 
pleaded  in  their  reply  that  the  certificate  set 
out  in  the  defendant's  answer  did  not  con- 
form to  the  requirements  of  the  contract,  the 
question  of  what  balance.  If  any,  was  due 
should  have  been  determined  by  the  ordinary 
rules  of  evidence. 

Having  disposed  of  the  defendant's  two 
principal  contentions,  we  now  come  to  tbe 
consideration  of  the  question  whether  there 
was  any  evidence  in  the  case  favorable  to 
the  plaintiffs'  contention  whldi,  if  true,  would 
entitle  them  to  recover  any  sum  whatever 
from  the  defendant.  Without  reviewing  the 
evidence  in  this  opinion,  we  most  answer, 
that  we  think  there  was  such  evidence  in  the 
case,  and  we  feel  that  that  view  must  have 
been  entertained  by  the  trial  judge;  for  at 
the  close  of  plaintiff's  case  he  promptly  over- 
ruled defendant's  demurrer  to  tbelr  evidence. 

Taking  this  view  of  the  case,  we  are  of  the 
opinion  that  the  trial  court  committed  error 
In  directing  a  verdict  for  the  defendant,  and 
we  therefore  recommend  that  the  Judgment 
be  reversed,  and  that  the  case  be  remanded 
to  the  superlOT  court  of  Muskogee  eoimty  for 
ft  new  triaL 

PEBCUBIAM.  Ad<vted  In  whole. 
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(M  OKI.  KB) 
OHARVOZ  V.  NEW  STATB  BANK. 
(No.  4921.) 

(Snpnme  Gonrt  of  Oklataonuu  De&  21. 1015.) 

(ByJlalmt       ths  Oovrt.) 

1.  Appeal  and  Ebbob  «=>327  —  NiOEsaABT 

PABrXKA-JUDGUBNT  XH  BXM. 

On  an  appeal  from  a  Judgment  in  rem,  par* 
ties  in  the  trial  court  who,  the  record  condunve- 
ly  shows,  had  no  interest  in  the  land  involved, 
are  not  necessary  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  17&OSL4--182082^ 
1885:  Dec.  Dig.  «»327.] 

2.  APPEAt  AND  BbBOB  «S»101<N-JUI>Gmi^ 

BVIDBNOE. 

When  there  is  competent  evidence  in  the 
record  reasonably  tending  to  support  the  Judg- 
ment appealed  from.  In  the  absence  prejudi- 
cial errors,  sndi  judgment  will  be  affirmed. 

[Ed.  ^ote.— For  other  cases,  sea  Anpeal  and 
Error,  Cent  Dig.  »  397fr^S062, Dee.  Dig, 

«=3ioia] 

Gtnnmissloiiers'  OpinUm,  Division  No.  S. 
Appeal  from  IMatrlct  Ooort,  Woodward  Ooon* 
ty ;  Jamea  W.  Steen,  Jnd^ 

Action  by  the  New  State  Bank  against 
Louis  ClurTOB,  Sr^  and  others.  Jndgmuit 
for  plaintlfF,  and  defendant  Gedl  Cliarvoa 
brings  error.  Affirmed  on  rehearing,  and  for- 
mer opinion,  dlamisalng  appeal,  withdrawn. 

Chas.  R.  Alexander,  of  Woodward,  for 
plaintiff  in  error.  Chas,  Swindall  and  J.  H. 
Dean,  Iwth  of  Woodward,  for  defendant  In 
error. 

CBOW,  O.  nils  action  was  commenced 
against  Louis  Charvoz,  Sr.,  Mrs.  Louis  Char- 
voz,  Louis  GharvoK,  Jr.,  Mrs.  Louis  Char- 
voz, Jr.,  and  Cecil  Charvoz,  these  last  two 
being  one  and  the  same  person,  in  which  it 
sought  to  have  a  certain  tract  of  land  sub- 
jected to  the  payment  of  a  certain  judgment 
(theretofore  rendered  In  its  favor  In  the  coun- 
ty court  of  said  county  against  all  of  said 
defendants.  The  plaintiff  prayed  also  for 
cancellation  of  a  certain  deed  executed  by 
Louis  Charvoz.  Sr.,  to  GecU  Charvoz,  the 
sole  appellant  herein,  but  this  relief  was  de- 
nied by  the  trial  court,  who,  however,  de- 
clared the  land  subject  to  the  lien  of  the 
county  court  judgment,  and  ordered  it  sold  , 
for  the  satisfaction  thereof.  Tbe  only  de- 
fense upon  which  any  proof  was  offered  was 
that  said  land  was  the  homestead  of  Louis 
Charvoz,  Sr.,  and  family  at  the  time  the 
county  court  judgment  was  rendered.  The 
court  impaneled  a  jury  and  adf^ted  its  find- 
ing that  the  land  was  not  tbe  homestead  of 
the  defendants,  but  was  subject  to  the  lien 
of  the  county  court  Judgment  In  due  time 
the  defendant  Cecil  Charvoz  filed  her  motion 
for  new  trial,  which  being  overruled,  and  ex- 
ception saved  thereto,  she  has  perfected  her 
appal  to  this  court 

[1]  The  defendant  in  error  has  filed  its  mo- 
tion to  dismiss  the  appeal  herein  for  the 
want  of  necessary  parties.  We  formerly  rec- 
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ommended  Uiat  tills  moUon  be  snstalned,  but 
upcm  furOier  coiulderatlon  of  tbe  case,  and 
the  conslderatioo  of  addltlwial  aotborltiefl 
BUbmltted,  we  are  of  tbe  opinion  that  tiie 
partleB  defendant  In  the  trial  court,  otber 
than  the  appellant,  are  not  necessary  parties 
to  said  appeal.  The7  asserted  no  dalm  to 
the  land  InvolTed,  aaH  the  record  does  not 
dlsdose  any  way  In  which  the  resntt  of  this 
appeal  conld  affect  than;  there  being  no 
personal  Judgmrait  rendered.  Tbe  jndgmrat 
being  por^  in  rem,  It  was  not  necessary  to 
Join  In  the  appeal  parties  in  the  trial  conrt 
who,  the  record  contdudv^  shows,  could 
have  no  interest  in  the  land  involved.  We 
therefore  recommend  that  our  former  opin- 
ion be  withdrawn,  and  that  die  motion  to 
dismiss  the  appeal  be  overruled. 

[2]  In  appMlant's  brief  he  states  that  tbe 
sole  error  relied  upon  for  reversal  is  that 
the  judgment  Is  not  supported  by  the  evl- 
dence.  We  have  carefally  examined  the  rec- 
ord of  the  testimony  in  the  case,  and  find 
mnCh  cmnpetent  testimony  in  stinwrt  of  the 
judgment  of  the  trial  court.  It  Is  true  that 
th««  was  other  evidence  contradicting  the 
same,  but  it  is  not  within  our  province  to 
pass  upon  the  credlUll^  of  the  witnesses. 
In  this  respect  we  must  defer  to  the  judg- 
ment of  tbe  trial  'court,  who  saw  the  wit- 
nesses and  heard  their  t^rtimony.  There  be- 
ing competent  evidence  which  tends  to  sus- 
tain the  judgment  of  tbe  trial  court,  it  should 
not  be  disturbed  here. 

We  recommend  that  the  Judgmmt  of  the 
district  court  of  Woodward  county  be  af- 
firmed. 

PER  OURIAU.   Adopted  in  whole. 

(52  Okl.  TOO)  ^^ssm 
REEVES  ft  GO.  T.  DTEB  et  aL    (No.  5188.) 
(Supreme  Conrt  of  Oklahoma.  Dec  7,  1915.) 

(Byileibu*      th»  Oowrt.) 

1.  MoBTOAOES  ^=325 — GONSIDBKATION — ^PBB* 

BSisTiNO  Debt. 

A  pre-exlstiDS  debt  is  a  sufficient  considera- 
tion to  support  a  mortgage  given  as  security 
therefor;  it  is  not  necessary  that  there  sbonld 
be  a  new  consideration  contemporary  with  the 
making  of  the  mortgage, 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent  Dig.  {{  29-42, 1364 ;  Dec.  Dig. 

2.  HOMESraAD  ®=>118— MOBTOAGE— SUBETT— 

Husband  and  Wife. 

Where  a  husband  and  wife,  for  the  purpose 
of  securing  a  debt  of  tbe  husband,  join  in  the 
execution  of  a  mortgage  to  their  homestead,  the 
title  to  which  being  in  the  husband,  the  wife 
does  not  thereby  become  such  a  surety  of  her 
husband  fas  to  be  entitled  to  all  the  rights  and 
privileges  of  other  sureties. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  S§  192,  195,  203-209,  216,  217; 
Dee.  Dig.  «S=>118. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Surety.] 

3.  Homestead  <S=>118 — Moktqagb— Vaxjditt 
— Secubitt  fob  Husband's  Dbbt. 

A  wife  has  the  right  to  join  her  husband 
lo  a  mortgage  of  the  homestead,  to  secure  a 


note  of  the  husband,  where  the  eonslderatloD 
of  the  same  came  to  him  alone ;  and  sodi  a 
mortgage  is  valid  and  enforceable  without  any 
consideration  moving  directly  to  the  wife. 

[Ed.  Note.— For  otber  cases,  see  Homestead, 
CenL  Dig.  ||  192, 195,  208-209,  216,  217;  Defe 
Dig.  «B>113.] 

4.  GONTBACTS  «S38S  —  CONSIDKBATIOR  —  BUI- 
DBN  OF  FBOOr. 

A  written  inatrumeot  is  presumptive  evi- 
dence of  a  conrideration,  and  the  burden  of 
showing  want  of  conslderatlni  sufficient  to  sup- 
port an  instrument  lies  with  the  parties  seeking 
to  invalidate  or  avoid  it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  H  403-405.  407 ;  Dec.  Dig.  «=>8&] 

Commission^  Opinion,  DiTlslcn  No.  4. 
Error  from  District  Court,  BetAliam  Goonty; 
Q.  A.  Brown,  Judge. 

Action  by  Reeves  ft  Co.,  a  corporation, 
against  Richard  Dyer  and  others.  Judgment 
for  defendants,  and  plalntlflT  brings  error. 
Reversed  and  remanded. 

Burwell,  Crockett  ft  Johnson,  of  Oklahoma 
City,  and  T.  Reginald  Wise,  of  Sayre,  for 
plaintiff  In  error.  W.  E.  Tomme,  of  Sayre^ 
and  R.  N.  linTlUe,  of  Elk  City,  ftur  defend- 
ants in  error. 

BOBBERTS,  0.  On  the  22d  day  of  Jane, 
mo,  B.  Dyer,  one  of  the  defendants  In  e^ 
ror,  aecuted  and  delivered  to  Reeves  ft  Cc 
plaintiff  in  error,  four  promissory  notes,  se- 
gregating about  fl,800.  One  of  said  notes 
became  due  Septnnber  1, 1910;  all  tbe  oth- 
ers maturing  on  and  after  March  1, 1911.  On 
the  22d  day  of  September,  1910,  said  B. 
Dyer  and  his  wife,  Nettle  Dyer,  executed  and 
delivered  to  tbe  plaintiff  in  error,  as  tbe 
payee  of  said  notes,  fbr  the  purpose  of  se- 
curing the  same,  a  mortgage  <m  Oieir  home- 
stead, consisting  of  a  small  house  and  lots 
In  the  town  of  Garter,  in  Beckham  county, 
OkL  This  mortgage  was  filed  fOr  record  on 
the  80th  day  of  September,  lOia  On  On 
2Bth  day  <tf  October,  1910,  said  R.  Dyer  and 
Nettie  Dyer  made  and  delivered  to  the  VMss 
Mills  County  Co-(^rative  Association  of 
America  their  three  certain  promissory  notes 
aggregating  about  9160,  said  notes  being  pay- 
able on  the  1st  days  of  January.  April,  and 
August,  1911.  and  at  the  same  time  and  place, 
and  to  secure  said  notes,  said  Dyers  execut- 
ed and  delivered  to  said  assodatloD  their 
mortgage  on  the  same  premises  above  de- 
scribed. Said  mortgage  was  filed  for  record 
on  the  26th  day  of  October,  1910. 

On  the  12th  da^  of  Mardt,  1912,  Reeves 
ft  Go.  commenced  this  action  to  recovo-  Judg- 
ment on  the  notes,  and  for  foreclosure  of 
the  mortgage  secnring  ttie  same.  The  co- 
operative usociatl<ui  was  also  made  a  party 
defendant  To  plaintiffs  petttion  the  de- 
fendants Dyer  answered  as  follows: 

"Comes  now  the  defendants  Richard  Dyer  and 
Nettie  Dyer,  and  each  for  theirself,  and  for  no 
other,  for  this  their  answer,  denies  each  and 
every  allegation  contained  in  plaintifTs  petftioD 
filed  herein,  only  such  as  Is  specifically  admi^ 
ted  in  this  answer.   lUiey  admit  that  R,  Dyer 
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ngned  tlie  Bereral  notes  attaelMd  plaintifTB 
petition  on  •the  date  named  in  said  notea  and 
for  the  said  amounts,  and  they  farther  admit 
that  they  signed  the  mortgage  [sued  on]  the  22d 
da;  of  September,  A.  D.  1910.  but  den;  that 
there  was  any  consideration  whatever  given  to 
these  defendants  at  the  time  said  mortgage  was 
signed  by  these  defendants,  that  defendants 
Richard  Dyer  and  Nettie  Dyer  are  husband  and 
wife,  and  at  the  time  of  the  signing  of  said 
mortgage  the^  were  living  together  as  npon  the 
date  named  m  s^  mortgages  as  their  home- 
stead. 

"Wherefore  these  defendants  pray  the  court  to 
hold  said  mortgage  void  as  to  each  of  defend- 
ants, and  that  th^  recover  all  their  cost  herein 
expended." 

The  Co-operative  Aasodation  answered: 
<1)  By  general  denial,  not  verified;  (2)  alleg- 
ing poymrat  of  plalntUTs  notes ;  (8)  by  crraa- 
petition  praying  judgment  on  Its  notes  and 
tor  foredOBure  of  mortgage. 

Tbe  case  was  tried  to  tbe  court,  and  jndg- 
ment  rendered  against  def«idant  R.  Dyer  In 
favor  of  plaintiff  on  said  notes,  and  decree 
of  toredosnre  of  mortgage  r^sed.  Judg- 
ment was  rendered  against  defendants  R. 
and  Nettle  Dyer  on  the  cro»-petitlon  of  the 
co-operative  assodatton  Cor  the  amount 
claimed,  with  decree  <tf  foreclosure.  Motion 
for  new  trial  was  overruled,  exceptions  sav- 
ed, and  Reeves  &  Co.  brings  error.  Two 
questions  are  presented  for  a  proper  deter- 
minatl(»i  of  the  rights  of  the  parties  herein: 
(1)  The  validity  of  the  mortgage  to  the  plain- 
tiff ;  and  (2)  the  priority  <tf  the  rights  df  the 
mortgagees. 

[1]  The  trial  court  finds  Uiat  flie  defend- 
ants Dyer  were  husband  and  wUe,  knd  that 
the  mortgage  given  to  plaintiff  by  them  was 
without  consideration  as  to  Nettle  Dyer,  and 
that  the  property  covered  by  said  mortgage 
was  the  homestead  of  the  defendants  at  the 
time  of  tbB  execution  and  delivery  thereof, 
and  therefore  concludes,  as  a  matter  of  law. 
that  tlw  mortgage  was  void.  It  is  a  well- 
settled  rule  of  law  Qiat  a  valid  mortgage 
may  be  given  by  a  debtor  to  secure  a  pre- 
existing debt.  In  Cyc.  vol.  27,  p.  1051,  it 
is  said: 

"A  preexisting  debt  is  a  snffident  considera- 
tion to  support  a  mortgage  given  as  secarity 
therefor;  it  is  not  necessary  that  there  should 
be  a  new  conalderatton  contemporary  with  the 
making  of  the  mortgage.*' 

This  text  is  supported  by  a  long  list  of  an* 
ttaorities,  some  of  whldi  are  as  follows: 
Usina  V.  Wilder,  58  Ga.  178 ;  Hewitt  v.  Pow- 
ers, 84  Ind.  295;  Evans  t.  P«ice,  78  Ind. 
43©;  Rea  v.  Wilson,  112  Iowa,  517,  84  N.  W. 
639;  Reynolds  v.  Morse,  62  Iowa,  165,  2  N. 
W.  1070;  Laylln  v.  Knox,  41  Midi  40,  1 
"N.  W.  913;  Laubenheimer  t.  HcDermott  B 
Mont.  512.  6  Pac.  344;  Longfellow  v.  Bar- 
nard, 68  Neb.  612,  79  N.  W.  255,  76  Am.  St 
Bep.  117 ;  Turner  v.  Kllllan,  12  Neb.  580,  12 
N.  W.  101;  Perkins  v.  Trinity  Realty  Co.,  69 
N.  J.  Eq.  723,  61  Atl.  167 ;  Sargent  v.  Cooley, 
12  N.  D.  1,  94  N.  W.  576;  Noble  Ck)unty  Nat. 
Bank  V.  Dondna,  7  Ohio  Dec.  (Reprint)  632, 
3  Cine.  Law  Bui.  789;  Collins  v.  Nugent,  7 
Ohio  Dec.  (ReprlnQ  486,  3  Cine  Law  BoL 


619;  Moore  t.  Fuller,  6  Or.  272,  25  Am. 

Rep.  524. 

[2]  But  counsel  for  defendants  Dyer  con- 
tend that,  as  this  was  not  the  debt  of  Mrs. 
Dyer,  and  the  premises  mortgaged  being  her 
homestead,  it  would  be  Imperative  that  there 
be  some  consideration  moving  directly  to 
her,  and.  that  without  such  consideration  the 
mortgage  would  be  void.  This  presumably  is 
based  upon  the  theory  that  the  wife  has 
some  equitable  interest  In  the  title  to  the 
homestead,  even  though  it  is  in  the  name  of 
the  husband,  and  that  In  this  case,  In  sign- 
ing the  mortgage,  she  stapds  In  the  same 
iwsitlon  as  a  guarantor  or  surety  who  signs 
or  indorses  a  note  after  the  execution  and 
delivery,  without  consideration  or  t>enefit  of 
any  kind  moving  to  the  original  payor,  or 
any  change  of  condition  of  tbe  payee,  fol- 
lowing the  rule  laid  down  in  Bank  of  Car- 
roUton  V.  Letting,  37  Okl.  8,  130  Pac.  144,  44 
L.  R  A.  (N.  S.)  481,  wherein  it  is  said,  In 
substance,  tbat  the  undertaking  of  one  not 
a  party  to  the  original  transaction,  who,  in 
pursuance  of  some  Bubsequent  arrangement, 
signs  as  surety,  guarantor,  or  indorser,  after 
the  original  contract  has  been  fully  executed 
and  delivered,  is  a  new  and  independent  con- 
tract, and  to  be  binding  must  be  supported 
by  a  new  and  Independent  consideration  from 
that  of  the  original  contract  This  conten- 
tion cannot  be  sustained.  In  tbe  first  place, 
our  Constitution  (article  12,  S  2)  does  not  at- 
tempt or  pretend  to  give  the  spouse  any  in- 
terest in  the  title  to  the  homestead,  owned 
by  the  other.  It  Is  only  an  Inhibition  upon 
the  right  of  the  owner  to  sell  or  mortage 
the  premises  without  the  consent  of  the  oth- 
er.   The  language  is  as  follows: 

"Nor  shall  the  owner,  if  married,  sell  the 
homestead  without  the  consent  of  his  or  her 
spouse,  given  in.  such  manner  as  may  be  pre- 
scribed by  law:  Provided,  nothing  in  this  ar- 
ticle shall  prohibit  any  person  from  mortgaging 
tiis  homestead,  the  spouse,  it  any,  joining  there- 
in.'* 

■  Tbe  rule  laid  down  by  Justice  Valraitlne. 
lnv<Aving  a  stanilar  state  of  facta,  In  f  euneaa 
V.  Cutler,  12  Kan.  600,  Is  a  dear  ei^osfi  of 
the  rights  or  interests  of  the  wife  In  the 
homestead,  where  the  title  la  in  the  husband, 
which  Is  as  foUowa:  ' 

"Now,  under  snch  a  state  of  facts,  was  the 
wife  a  surety?  We  suppose  ahe  might  be  said 
in  one  sense  to  be  the  surety  for  her  husband, 
but  in  a  very  remote  and  attenuated  sense,  and 
not  at  all  in  the  sense  in  which  the  word  is 
used  in  the  law.  We  suppose  it  may  also  be 
said  that  the  wife  has  in  one  sense  an  estate  in 
the  homestead  occupied  by  herself  and  husband, 
although  the  title  to  the  same  may  be  in  her 
husband ;  but  still,  if  it  Is  an  estate,  it  is  such 
an  estate  as  has  never  been  defined  by  law,  an 
estate  unknown  to  the  common  law,  technically 
DO  estate  at  all.  The  whole  estate  in  snch  a 
case  is,  in  fact,  wholly  In  the  hasband,  with 
merely  a  restriction  for  tbe  benefit  of  his  family 
upon  his  power  to  alienate  the  same.  It  is 
true  the  wife  has  an  interest  in  the  homestead, 
a  present  and  existing  interest  an  interest  that 
wul  be  protected  by  the  courts ;  but  it  is  simply 
an  Interest  growing  out  of  the  marriage  rela- 
tion, and  has  no  other  or  different  fouudation 
than  the  marriage  relatitm  and  occupancy.  It 
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regiiires  no  InBtrnmest  In  vrftinf  to  create  nch 
an  intereBt,  nor  does  it  reqnire  any  Instrument 
in  writing  to  destroy  It.  A  merely  going  upon 
the  premisea,  and  occupying  the  same  as  a  bome- 
ateaa  wiU  create  Uie  Interest  The  abandon- 
ment of  the  premises  as  a  homestead  will  de- 
stroy the  interest  And,  If  the  wife  dionld  die 
while  occupying  the  premises  as  a  homestead, 
she  would  have  nothing  that  would  descend  to 
her  heirs,  or  go  to  her  executors  or  administra- 
tors, and  nothing  that  she  could  devise  or  be- 
queath. The  whole  mt&te  would  continue  to 
belong  to  her  husband,  and  after  her  death  he 
could  sell  and  convey  the  same  by  a  deed  exe- 
cuted by  himself  alone." 

The  same  rule  applies  where  the  title  is  in 
the  wife.  Upon  the  theory  tbat  the  wife,  in 
Hignlng  a  mortgage  to  the  homestead,  to  se- 
cure the  debts  of  her  husband,  stands'ln  the 
same  relation  of  a  surety,  and  thereby  enti- 
tled to  all  the  rights  and  braeflts  of  a  surety, 
the  Supreme  Court  of  K»nfflg  In  the  case 
last  above  cited  further  say: 

"Where  a  husband  and  wife,  for  the  purpose 
of  securing  a  debt  of  the  husband's,  join  the 
execution  of  a  mortgage  to  their  homestead,  the 
title  to  which  being  in  tiie  husband,  the  wife 
does  not  thereby,  become  such  a  surety  of  her 
husband  as  to  be  entitled  to  all  the  rights  and 
privU^es  of  other  sureties;  and,  if  her  nnsband 
and  tlie  holder  of  the  mortgage  enter  Into  a  val- 
id agreement  for  the  extension  of  the  time  for 
the  payment  of  said  debt  Iot  one  veart  such 
agreement  will  not  destroy  tl»  TalioLty  of  the 
mortgagew** 

[1]  Tondiing  tba  subject  in  hand  here,  this 
court,  q>eaktag  Oiroi^  Judge  Brewer,  In 
Bennett  t.  Odneal,  147  Paa  1016,  says: 

"A  wife  has  the  right  to  join  her  husband  In 
a  mortgage  of  the  homestead,  to  secure  a  note 
ot  the  husband,  where  the  consideration  of  the 
same  came  to  him  alone;  and  stuh  a  mortgage 
is  valid  and  enforceable  without  any  considera- 
tion moving  directly  to  the  wife.  This  is  the 
holding  of  tne  territorial  Supreme  Court  in  Bas- 
tin  V.  Schafer  et  al,  IS  OlcL  607,  80  Pac.  349. 
The  point  raised,  based  upon  the  allegation  in 
the  answer  tbat  the  wife  had  an  eqnitabte  inter- 
est in  the  mortgaged  proper^  In  addition  to  her 
homestead  rights,  has  no  ment** 

It  being  settled  tbat  a  debtor  may  execute 
a  valid  mortgage  to  secure  a  pre-existing 
debt,  without  a  new  or  farther  consideration, 
and  that  the  owner  of  a  homestead,  with  the 
consent  of  the  spouse,  if  married,  may  mort- 
gage the  same,  and,  that  the  mortgage  In  ttds 
case  was  signed  by  both  husband  and  wife, 
and  no  question  of  durass,  fnind,  or  want  of 
consent  b^g  raised  In  the  issues,  It  follows 
Aat  tlie  mwtgage  was  valid  and  a  Undlng 
lien  upon  the  property.  This  conclusion  is 
reached  upon  the  theory;  (1)  That  a  debtor 
may  execute  a  valid  mortgage  to  secure  a 
pre-existing  debt,  without  other  and  further 
consldCTatlon;  that  a  spouse  has  no  equi- 
table interest  In  the  title  to  a  homestead 
owned  by  the  other;  and  (3)  that  a  husband 
and  wife  may  execute  a  valid  mortgage  upon 
the  homestead  In  the  name  of  and  b^onglng 
to  the  husband,  without  any  conslderatton 


moving  directly  to  the  wife,  the  same  rule 
applying  if  the  title  was  In  the  wife. 

This  brings  us  to  the  question  of  the  priori- 
ty of  the  mortgages  involved,  and  this  neces- 
sarily presents  the  question  as  to  whether 
the  mortgagee  is  a  purchaser  or  mortgagee 
for  value.  The  trial  court  finds,  as  a  matter 
of  fact,  that  the  defendant  Nettle  Dyer  exe- 
cuted the  mortgage  without  consideration. 
There  Is  no  evidence  of  record  and  no  finding 
of  the  court  as  to  whether  the  real  debtor, 
Richard  Dyer,  received  any  consideration  or 
other  benefit  for  the  execution  of  the  mort- 
gage, but  it  does  appear  from  the  record  that 
one  of  the  notes  was  past  due  at  the  time 
the  mortgage  was  taken,  and  that  snlt  vnii 
not  commenced  herein  for  something  like  six 
months  after  the  date  of  the  mortgage. 

[4]  Sections  934  and  935,  Bev.  Stat  OkL 
1910,  Ann.,  which  was  In  force  at  all  the 
times  mentioned,  are  as  follows: 

"934.  A  written  Instrument  Is  presumptlv* 
evidence  of  a  consideration. 

"^5.  The  burden  of  showing  a  want  of  eon- 
sideration  sufficient  to  support  an  instrument 
lies  with  the  partlas  seeldng  to  invalidate  or 
avoid  It" 

The  mortgage  also  acknowledges  the  re- 
ceipt of  full  consideration.  Besldea,  so  far 
as  is  shown  by  the  record,  there  may  hare 
been  an  agreement  at  the  time  the  notes  were 
given  to  execute  a  mortgage  or  give  other 
security  at  some  time  In  the  future,  whidi 
would  have  been  valid. 

Having  under  consideration  the  same  ques- 
tion in  Bea  v.  Wilson.  112  Iowa,  617,  84  N. 
W.  639.  the  court  says : 

,  "We  have  frequently  held  that  a  prc-exlstir^ 
indebtedness  is  a  valuable  consideration  for  die 
execution  of  a  mortgage,  as  between  the  parties 
and  all  others  who  bad  any  equitaUe  tnterflst 
in  the  property  at  the  time  of  its  execution. 
•  •  •  In  Duncan  v.  Miller,  64  Iowa,  223,  20 
N.  W.  161,  it  is  said:  *It  is  not  essential  that 
any  consideratloa  should  pus  at  the  time  of  the 
execution  of  the  mortgage.  That  may  be  either 
a  prior  or  subsequent  matter.  Mortgages  are 
frequently  given  to  secure  existing  debts,  ia 
which  case  the  consideration  Is  generally  slto- 
gether  a  past  on&'  ** 

The  answer  of  the  defendant  oo-opcrative 
association  admits  the  execution  of  the  notes 
and  mortgage,  pleads  payment,  npcoi  whidi 
proposition  no  evidence  was  offered,  but  in 
no  other  way  pleads  or  claims  priority  over 
plaintiff's  mortgage.  Under  tile  flections  of 
the  statute  above  quoted  and  the  omditlon  of 
the  record,  the  presumption  of  consideration 
for  the  execution  of  the  mortgage  beccoiKB 
conclusive  wlildi  settles  the  plaintiff's  pri* 
orlty. 

The  Judgment  of  the  trial  oonrt  sboold 
therefore  be  reversed  and  remanded  to  tin 
district  court  to  proceed  In  aooordano*  hen- 
with. 

PHBOUBIAIL  Adopted  la  wbotafe 
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OABTBR  T.  SAPULPA  ft  L  BT.  CO.  iL 

(No.  6486.) 

<Sapreine  Coort  of  (Mdahonuu  Dec.  7*  1015.) 

(BtUabut  ly  th»  Court.) 

1.  RUUOAOS  «=»160,  177— DBBrre— Hquita- 

BU  LncN—CREATIOn—ENFOBCBlIENT. 

Am  an  ioducement  tberefor,  and  coatempo- 
raneoQslj  with  the  pncunnwDt  of  a  loan,  the 
board  of  directora  of  an  dectiic  railway  company 
delivered  to  the  party  from  whom  the  loan  was 
Bought,  resolntioDs  of  the  board  aathorizing  the 
loan,  the  issuance  of  the  bonds  of  the  com- 
pany, and  the  malcinff  of  a  deed  of  tmst  upon 
the  company's  assets  to  secure  the  payment  of 
the  bonds ;  and  wbichi  resolutions  prorided  that 
a  portion  of  the  bonds  to  be  so  issued  should  be 
used  as  collateral  security  for  the  loan.  There* 
after  a  certiScate  was  given  the  lender,  aduowl- 
edging  that  the  railwar  company  bad  obligated 
itself  to  deliver  as  coUaterai  the  bonds  ot  the 
company  as  soon  as  issued  and  ready  for  de- 
livery, and  which  certificate  together  with  an 
order  to  pay  the  loan  out  of  the  proceeds  of  the 
sale,  or  bnwthecation  of  the  bonds,  was  for> 
warded  to  and  received  by  the  trostee  in  the 
deed  d  tmst  executed  pursuant  to  the  resolu- 
tions. Held,  from  the  foregoing,  and  from  the 
ondispoted  evidence  of  the  intention  to  secure 
by  mortgage,  the  lender  acquired  an  equitable 
lien  npon  the  avets  of  the  railway  company  as 
Mcnrity  for  the  payment  of  his  loan ;  uiat  the 
intention  to  give  security  upon  the  property  of 
the  company  being  clear,  equity  wul  establish 
and  enforce  spch  charge  or  claim,  not  only 
against  the  oMnpany,  but  also  against  third  pei^ 
sons  who  are  dthw  volunteen  or  who  take  the 
property  on  which  the  lien  Is  agreed  to  be  given, 
with  notice  of  the  agreement 

[£d.  Note.— For  other  cases,  see  Bailrrads, 
Gent  ng.  H  8»li  481,  594^^;  Dec  X>ig.  «=» 
160,  177.T 

2.  HOVTOAGU  «S»28— AOBBBICBIIT   TO  GXTS 
MOBXQAQB-^lvnOT. 

It  is  a  general  rule  that  an  agreement  to 
giTe  a  mortgage  or  security  on  certain  proper- 
ty, not  objectionable  for  want  of  consideration, 
is  conddered  in  equity  as  a  mwtgage,  upon  the 
prindide  that  equity  will  treat  that  aa  done, 
vhich  by  agreement  should  be  done. 

[Ed.  Note.— For  other  eases,  see  lloi 
Cent  Dig.  H  44,  06-^8,  IfiSlDee.  Dig.  ^ 

8.  Baelboadb    ^sslGO  —  Debts  —  Bquttablk 

IiHN— Vauditt. 

The  intentiou  bdng  to  secare,  the  fact  that 
the  bonds  were  not  certified  by  tlw  trustee  aa 
required  by  a  providon  of  the  trust  deed,  and 
hence  were  never  deUvered  to  the  railway  com- 
pany, will  not  serve  to  defeat  the  equitable  Uen 
of  the  loider;  his  security  in  no  wise  bdne  de- 
pendent nptm  the  manner  ot  execntltHi  and  eer- 
tificatloa  ot  the  bonds. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  1  481;  Dea  Dig-  «=»100.] 

4.  Bailboads   ^»160— Dbbts- Bquitabu 
Ian— Avoidance— CoBFOBATio^Ts. 

The  fact  that  some  months  thereafter  the 
nflway  nmipany,  throngh  the  bwrd  o<  directors, 
by  resolatlons  attempted  to  rescind  and  annul 
its  former  action  in  the  torm  of  the  original 
resolatloDs,  and  upon  which  the  lender  relied 
and  depended  In  making  the  loan,  will  not  de- 
feat or  impair  the  ri^t  of  the  lender  to  an 
«anitable  lien. 

DSd.  Note,— Fiv  other  cases,  see  Ballrosds, 
Cent  Dig.  i  481;  Dec  Digrtf^ieO.] 

Error  from  District  Court;  OreA  County; 
Wade  a.  Stanfleld,  Judge, 
Actltm      the  Fldelit7  Tnut  Oompasxj  oC 


Kansu  Cltr,  M<x»  as  trustee,  against  tibe 
Sapulpa  A  Intenirban  Hallway  Company  and 
othwi.  From  Judgment  rtofiying  d^endant 
S.  SL  Oartor  tbe  relief  asked  for  In  his  sn- 
swer  and  CEOS»-petitlon,  he  brlDgs  error.  Re- 
versed and  remanded. 

Allen  UeReynolds,  ot  Carthage,  Mo.  (Mc- 
Reynolds  &  HalUburt<m«  of  Carthage,  Mo.,  of 
counsel),  for  plaintiff  In  error.  S.  P.  Free- 
ling,  Atty.  Gen.,  for  tbe  State.  McDougal  & 
l^e,  of  Sapulpa,  fi>r  4ibe  State  and  General 
Electric  Oa 

SHABP,  J.  F«bmai7 1, 1008,  tbe  Sapulpa 
ft  IntenuVan  Railway  Company  executed  and 
delivered  to  the  Fidelity  Tnut  Company*  as 
trustee^  its  certain  mortgage  or  deed  of  trust 
to  secure  the  payment  vt  tbe  beads  of  said 
company,  €i  even  date  tberewitb.  In  On  sum 
of  (50,000.  Said  bonds  were  made  payable 
to  tbe  bolder  at  the  office  of  Hie  Fidelity 
Trust  Company,  In  Kansas  Ctty,  Mo.,  on  tbe 
1st  day  of  February,  1018,  and  bore  Interest 
from  date  at  ttie  rate  of  6  per  cent  per  an- 
num, payable  tm  tbe  1st  days  of  February 
and  August  d  each  succeeding  ye«r,  aeoord- 
Ing  to  tbe  terms  of  coupons  attadied  to  said 
bonds.  Defoult  having  been  made  In  tbe  pay* 
at  maturity,  of  tbe  Interest  coupons, 
and  <a  taxes  assessed  and  levied  against  the 
mortgaged  property,  the  plaintiff  as  trustee, 
on  April  15,  1912,  Instituted  in  tbe  district 
court  of  Ckeek  county,  a  suit  to  zecoTer  tbe 
principal  and  Interest  due  on  said  bonds 
(alleged  to  be  tibe  property  of  tbe  defendant, 
St.  Louis  Union  Trust  Company),  and  to  foie- 
<AoM  tbe  mortgage  or  deed  ixf  trust  executed 
to  secure  tbe  payment  therectf  according  to 
the  terms  of  said  bonds  and  mortgage  or  deed 
of  tmst  Prior  to  the  institutlou  of  said  suit. 
In  an  action  Instltnted  by  B.  0.  Wallace 
against  the  railway  company,  B,  V.  Miller 
was  appointed  and  duly  qualified  as  tbe  re- 
ceiver of  tbe  said  railway  company.  In  ssld 
foredosure  suit  numerous  parties  vren  made 
defendants,  amoig  whom  were  said  B.  Y. 
MlllOT,  receiver,  St  Louis  Union  Trust  Com- 
pany, of  St  Louis,  Ma,  as  trustee,  National 
Bank  of  Commerce  of  Kansas  City,  Mo., 
Farmers'  &  Merchants  Bank  and  American 
Natkmal  Bank,  each  of  Sapulpa,  OkL,  E.  C. 
Wallace,  General  Electric  Company  of  Sche- 
nectady, N.  T.,  and  S.  B.  Carter  of  W^b 
City,  Ma 

On  August  7,  1913,  the  defradant,  S.  B. 
Carter,  filed  In  said  suit  his  answer  and 
cross-petition,  in  which  It  was  admitted  that 
the  lien  of  tbe  Fidelity  Trust  Company,  as 
trustee,  under  the  bond  Issue  of  February  1, 
1908,  constituted  a  first  and  prior  Hen  on  the 
property  of  the  Sapulpa  ft  Interurban  Rail- 
way Company,  covered  by  said  mortgage; 
but  which  answer  did  not  admit  that  said 
mortgage  or  deed  of  trust  covered  all  of  the 
property  described  In  sOaintifrs  petition,  and 
said  defendant  asked  that  the  amount  and 
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character  of  the  property  included  In  said 
first  mortgage  be  by  the  court  adjudicated 
and  determined.  Ttie  answer  charged  that 
on  the  7th  day  of  July,  1910,  said  defendant 
loaned  to  the  Sapulpa  St  Interurben  Railway 
Company  f25,000,  for  which  said  company 
executed  to  him  its  promissory  notes,  one  in 
the  sum  of  f 10,000,  and  a  second  for  $15,000, 
each  maturing  12  months  after  date.  That 
prior  to  and  at  the  time  of  the  execution  ttt 
said  notes,  the  said  railway  company,  through 
Its  officers  and  board  of  directors,  represent- 
ed to  said  defendant  that  it  was  the  Inten- 
tion of  said  railway  company  to  issue  bonds 
aggregating  |2,000,000,  to  be  secured  by  a 
mortgage  upon  the  railroad  property;  and 
that  it  was  the  purpose  of  said  company  to 
make  use  of  certain  of  said  bonds  forthwith. 
In  order  to  raise  fxmds  with  which  to  con- 
tinue the  work  of  extension  and  development 
of  its  line  of  railway,  and  that  it  was  neces- 
sary for  said  railway  company  to  have  at 
that  time  the  sum  of  $26,000,  In  order  to  car^ 
ry  on'  Its  contemplated  work.  That  a  portion 
of  said  bonds,  at  a  valuation  ot  70  centB  on 
the  dollar,  would  be  delivered  to  and  placed 
with  said  defendant  as  socm  as  the  same 
could  be  prepared  and  Issued,  aa  C(dlateral 
security  fOr  said  loan.  That  as  a  guaranty 
of  good  faith  m  the  part  of  the  railway  com.' 
pany,  there  was  at  the  time  d^vered  to  said 
defendant  a  certlfled  copy  of  certain  reaoln- 
tions  passed  at  a  specially  called  meeting  ot 
the.  board  of  directors  (rf  said  company  on 
July  7,  1910,  and  by  the  temu  ot  which  the 
directors  of  said  railway  company  authoiized 
the  executive  committee  tliereof  to  arrange, 
settle,  and  determine  all  matt«s  concemlng 
the  Issuance  of  bonds  in  the  sun  of  $2,000,- 
000;  to  execnte  the  necessary  mortg^e  or 
deed  oi  trust ;  to  sdect  a  trustee,  and  to  de- 
termine all  other  matters  in  oomiection  with 
the  issoance  of  said  bonds.  That  mtrsuant 
to  said  agreement,  and  to  the  authorization 
of  the  said  resoIntlfmB,  and  for  the  purpose 
of  providing  ftmds  fbr  »tenBi<Hi  and  im- 
provonent  work,  negotiations  to  that  end 
were  begun  with  the  St  Louis  Union  Trust 
Company,-  with  the  result  that  on  April  1, 
1911,  said  railway  company  executed  a  mort- 
gage or  deed  of  trust  to  the  said  St.  Louis 
Union  Trust  Company,  as  trustee,  whidi  waa 
on  the  7th  day  of  April  feilowing,  duly  exe- 
cuted  by  the  said  trust  company,  and  filed 
for  record  on  June  27,  3^11,  in  the  office  of 
register  of  deeds  of  Creek  county.  That  said 
deed  of  trust  was  given  to  secure  the  pay- 
ment of  $2,000,000,  6  per  cent  bonds  of  said 
company,  and  included  and  conveyed  to  the 
trustee  all  and  singular  the  property  and  line 
or  lines  of  railroad  of  the  railway  company, 
of  whatsoever  description,  including  all  ex- 
tensions of  Its  main  line,  and  branch  or  auxil- 
iary lines  pertaining  thereto,  then  owned  by 
or  thereafjter  to  be  by  It  acquired,  l^at'said 
mortgage  provided  In  detail  for  the  execu- 
tion, certification,  and  registration  of  the 
bonds,  and  for  the  issuance,  appropriation. 


and  application  of  the  same;  and  Included 
in  article  2,  section  1,  a  provision  that  of  tlie 
total  aggregate  of  $2,000,000  face  value  uf 
bonds  to  be  certified  under,  and  the  payment 
of  which  was  secured  by,  or  was  intended 
to  be  secured  by,  said  Indenture,  there 
should  be  certified  and  delivered  by  the 
trustee  forthwith  to  the  mortgagor,  or  upon 
Its  written  order,  under  its  corporate  seal, 
first  mortgage  bonds  to  the  amount  of  $275,- 
000  principal,  in  respect  of  the  10.86  miles 
of  main  line  of  railroad  then  owned  by  the 
mortgagor.  That  In  accordance  with  the 
terms  and  conditions  of  said  mortgage,  $275,- 
000  of  first  mortgage  bonds  were  properly 
executed  by  the  officers  of  said  railway  com- 
pany and  thereafter  forwarded  to  the  St 
Louis  Union  Trust  Company,  with  Instnic- 
tions  to  certify  the  same.  The  plea  of  Inter- 
venti(Mi  further  charges  that  all  of  the  pre- 
liminary requirements  provided  for  in  said 
mortgage  or  deed  of  trust  were  fully  eona- 
plied  with,  and  that  said  mortgf^or  was  en- 
titled to  have  the  trustee  certl^  to  said 
bonds,  and  deliver  the  same  to  the  mortgagor, 
or  Its  order,  as  provided  fw  by  said  mort- 
gage, but  that  the  trustee,  St  Louis  Union 
Trust  Company,  wrongfully  failed  and  rins- 
ed to  so  certi^,  as  requested  by  the  mort- 
gagor, and  had,  up  until  the  date  of  answer, 
failed  and  refused  to  oerttfy  to  the  samei 

Prior  to  the  issuance  of  said  mcntgage;  it 
appears  that  on  October  24,  1910,  said  rall- 
vay  company  delivered  to  said  d^endant  an 
interim  certificate,  under  tbe  seal  of  the  cor- 
poration, in  wlildt  it  was  a<Anowledged  that 
the  railway  company  had  obligated  Itsfelf  to 
deliver  as  collateral  aecnril?  for  defendants 
loan,  the  bonds  of  the  onnpany  as  soon  as  Is- 
sued and  ready  fbr  delivery,  at  a  valoatkn 
of  70  cents  on  the  dollar.  At  about  the  Bane 
time  the  railway  company  addressed  an  cwd« 
to  the  trust  company  at  St  lionls;  indodng 
the  interim  certificate,  and  directing  it  as 
trustee,  to  deliver  to  Carter,  bonds  at  the  val- 
uation  heretofore  named,  as  collateral  to  the 
$26,000  loan  owing  by  the  railway  c4Miqiany, 
and  further  directing,  that  in  the  event  of  the 
sale  of  the  bcmdi^  or  of  the  trustee  making  a 
loan  thereon,  said  trustee  was  to  pay  the  prin- 
cipal debt  and  lirterest  owing  1^  ndlway 
company  to  Garter.  It  was  charged  that  as 
a  result  of  the  transactions  had  betwea 
said  defendant  and  the  railway  company,  ttie 
former  was  in  equl^  entitled  to  and  had  a 
lien  upon  all  of  the  pnqperty  of  the  railway 
company  described  In  Its  mortgage  to  the  St 
Louis  Union  Trust  Company,  subject  tmly  to 
the  claim  of  the  Sidelity  nmat  Oompany, 
trustee  under  the  original  bond  iesue,  and  of 
the  state  and  county  for  taxes.  That  as  to 
other  lien  claimants,  defendant's  equltaUe 
lien  should  be  given  priority,  all  other  daima 
It  was  said,  having  beoi  contracted  subse- 
quent to  the  date  of  the  filing  of  the  second 
deed  of  trust  No  answer  to  Uie  defmdanCs 
cross-petltioD  was  ever  filed  by  the  defoidsiit 
railway  company.  October  tth  following  the 
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defoidaiit  Oeneral  dectric  Company  filed  Its 
answer,  doiylng  generally  the  auctions  of 
said  cross-petlUon.  October  14tb,  althoiu^ 
It  does  not  appear  to  have  ttieretof  ore  been  a 
party  to  the  suit,  tbe  state  of  Oklabrana  on 
the  relation  of  J.  D.  I^nkford,  bank  commis- 
Moner,  filed  an  answer,  denying  generally  the 
all^ttms  of  defendant's  cross-petition. 
October  2Sth  tbe  plaintiff  filed  Its  reply,  de- 
nying generally  the  allegations  in  the  an- 
swers of  all  answering  defendants.  October 
27th.  the  defendant  St  Louis  Union  Trust 
Company  filed  its  answer,  admitting  the  exe- 
cution of  the  deed  of  April  1.  1911,  made 
by  the  railway  company,  but  denying  that 
any  of  the  bonds,  tbe  payment  of  which  was 
or  was  purported  to  be  secured  by  said  deed 
of  trust,  bad  ever  been  certified  by  it  as  trus- 
tee. 

On  the  trial  of  the  def^dant's  claim,  Octo- 
ber 30th,  Birch  C.  Burnett  and  Bates  B.  Bur- 
nett each  testified  as  witnesses  in  defendant's 
behalf.  The  former  was  treasurer,  the  latter 
president,  of  the  Sapulpa  &  Interurban  Rail- 
way Company,  both  at  the  time  of  makli^ 
the  Carter  loan,  and  the  execution  of  the 
second  deed  of  trust  The  testimony  of  these 
witnesses,  as  well  as  that  of  W.  R  Kane, 
cashier  of  the  First  National  Bank  of  Carter- 
vUle,  Mo.,  ^ho  accompanied  Mr.  Carter  to 
Sapulpa  at  the  time  the  loan  was  made,  and 
that  of  defendant  Carter  fully  sustain  the 
allegations  of  defendant's  answer,  as  to  tbe 
Inducements  offered  and  representations 
made  to  Carter  at  the  time  tbe  loan  was 
made.  George  G.  Chase,  assistant  trust  oflS- 
cer  of  the  Bt.  Louis  Union  Trust  Company 
(said  to  be  the  owner  of  the  bonds  originally 
issaed),  also  testified  as  a  witness  for  defend- 
ant; his  testimony,  as  to  the  execution  of 
the  second  deed  of  trust  being  in  accord  with 
that  of  the  ofQcers  of  the  railway  company. 
As  a  reason  for  said  trust  company's  failure 
to  certify  the  f27S,000  in  bonds,  the  witness 
testified  he  could  not  certify  to  the  latter  Is- 
sue as  being  first  mortgage  bonds  of  the  rail- 
way company,  without  the  prior  mortgage 
being  releaEKd  and  the  bonds  canceled. 
Among  the  documentary  evidence  Introduced 
at  the  trial  were  the  resolutions  of  July  7, 
1910,  authorizing  the  Carter  loan  of  that 
datet  and  In  reliance  upon  the  terms  of 
which,  all  of  the  testimony  shows,  tbe  Carter 
loan  was  made,  ^ese  resolutions  aathor- 
ized  the  negotiation  of  the  particular  loan, 
the  execution  of  the  company's  note  therefor, 
and  provided  that  of  the  bonds  to  be  issued^ 
a  portion  thereof,  at  a  valuation  of  70  centa^ 
should  be  used  tbe  treasurer  of  the  rail- 
way company  to  secure  the  loan  authorized. 
TbB  resolntlons  further  provided  that  all 
bonds  issued  pnrsaant  thereto  dumld  be  se- 
cured by  a  deed  of  trust  upon  tbo  assets  of 
tbe  company.  As  already  seen,  the  undisput- 
ed evidence  of  all  parties  to  tbe  transaction 
was  to  the  effect  that  bonds,  secured  by  a 
mortgage  cxl  tbe  prt^rty  oic  tbe  railioad 


company,  should  delivered  to  Carter  aa 
collateral  security  for  the  loan,  and  that  but 
for  such  undertaking  and  agreement  on  the 
part  of  the  railway  company,  the  loan  would 
not  have  been  made.  It  was  shown  that  tbe 
money  borrowed  was  used  by  the  railway 
company  In  the  extension  and  Improvement 
of  Its  line  of  railway.  That  the  officers  of 
the  railway  company  did  everything  that  lay 
In  their  power  to  carry  out  and  perform  the 
terms  of  the  company's  agreement  with  Car- 
ter, except  to  pay  off  the  outstanding  $50,- 
000  bond  Issue,  is  abundantly  shown,  in  fact 
is  undenled.  It  was  no  part  of  tbe  agree- 
ment of  the  officers  of  the  railway  company 
that  Carter's  security  should  be  dependent 
upon  the  payment  of  the  otitstandlng  tends, 
or  the  certification  by  the  trustee  of  the 
bonds  of  the  second  issue.  The  agreement 
and  Intention  of  the  parties,  in  effect,  was  to 
secure  the  loan  by  a  mortgage  or  deed  of 
trust  on  the  property  of  the  railway  company. 
That  such  was  the  purpose  of  the  parties 
there  can  be  no  reasonable  doubt  Notwith- 
standing the  evidence  offered  by  the  defend- 
ant, the  court,  failing,  doubtless,  to  appreciate 
the  consequences  of  such  an  agreement  found 
that  upon  the  pleadings,  and  from  the  evi- 
dence, Carter  was  not  entitled  to  a  lien  upon 
the  property  of  the  railway  company.  In 
this  it  is  urged  that  the  court  erred. 

[1  ]  The  only  contest  against  the  allowance 
of  defendant's  claims,  appearing  from  the 
record,  is  urged  by  the  state  of  Oklahoma  and 
the  General  Electric  Company.  The  state. 
In  the  trial  court  sought  to  recover  Judgment 
against  the  railway  company  in  the  sum  of 
?U7,619.11,  together  with  interest  and  attor- 
neys' fees,  on  account  of  transactions  arising 
out  of  the  failure  of  the  Farmers'  &  Mer- 
chants' Bank,  and  the  Oklahoma  State  Bank 
of  Sapulpa ;  while  the  General  Electric  Com- 
pany sought  a  recovery  against  the  railway 
company  in  the  sum  of  182,853.07,  and  as- 
serted a  lien  upon  the  property  of  said  com- 
pany. It  Is  a  rule,  widely  recognized,  that 
an  express  executory  agreement  in  writing, 
whereby  a  contracting  party  sufficiently  Indi- 
cates an  Intention  to  make  some  particular 
property  or  fund,  therein  described  or  Identi- 
fied, a  security  for  a  debt  or  other  obligation, 
or  whereby  tbe  party  promises  to  convey  or 
assign  or  transfer  tbe  property  as  secnrityt 
there  Is  thereby  crmted  an  equitable  lien  up- 
on the  vrapertT  so  Indicated,  which  is  en- 
forceable against  the  property,  in  tbe  bands 
not  only  of  tbe  original  contractor,  but  ol  bis 
betrs,  admlnlstratsrs,  executors,  voluntary 
assignees,  and  purchasers  ^r  Incumbrancers 
with  nc^ce.  Tbe  foregoing  statement  of  tbe 
rule  is  found  in  Fomeroy's  Qiuity  Jtulspm- 
dence  Bd.)  |  1235,  where  bojoj  authori< 
ties,  some  of  whl<±  cite  tbe  text  are  to  be 
found.  Tbe  doctrine  is  an  application  of  the 
nfiudm,  BquU7  regards  as  done  that  which 
oi^^t  to  be  done.  In  Walker  et  aL  v.  Brown, 
Adm'z,  16B  n.  &  654,  17  Sup.  Gt  458,  41  U 
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Ed.  86S,  Mr.  JoBtlce  WUte,  In  dellrerlng  the 
apinion  of  the  court,  after  quoting  In  full  the 
foregoing  paragraph  from  P<nDer<^'8  Equity 
Jurisprudence,  In  addressing  himself  to  the 
case  before  the  conrt,  said: 

''Before  ccmBideiing  the  cmtract  itself,  and 
the  iaaue  of  fact  which  arises,  it  is  neceasar; 
to  fix  the  legal  principles  b7  which  the  question 
of  equitable  Uen  is  to  be  determined.  It  is 
clear  that  if  the  express  intention  of  the  par- 
ties was  to  create  an -equitable  lien  upon  the 
bonds  or  the  value  thereof,  or  if  such  intention 
arises  bj  a  necessary  bnpUcatlon  frmn  the  terms 
of  the  agreement  construed  with  reference  to 
the  situation  of  the  parties  at  the  time  of  the 
contract,  and  the  attendant  circumstances, 
such  equitable  hen  will  be  enforced  by  a  court 
of  equity  against  the  bonds  In  the  bands  of 
Brown  or  against  third  persons  who  ate  Toiaa.' 
teers  or  hsTo  nottoe.". 

So,  In  Story's  Bqnlty  Jurlapriidaice,  | 
1281,  It  Is  said  there  la  generally  no  difficulty 
in  eqnl^  in  eatahUsbing  a  lien,  not  only  on 
real  estate,  and  on  personal  property,^  but  on 
money  in  the  hands  of  a  third  person^  wher- 
erw  that  Is  a  matter  of  agreement,  at  least 
against  the  party  him^if,  and  other  perstms 
who  are  volunteers,  or  who  have  notice. 

In  Eetchnm  et  at  v.  St  Louis,  101  U.  B. 
806,  25  L.  Ed.  990.  it  is  h^d  that  a  party 
may  by  express  agreement  create  a  charge 
or  claim  in  the  nature  of  a  lien  on  real  as 
well  as  on  personal  property,  of  wbitA  he 
Is  the  owner  or  In  possessl<m,  and  equity  will 
establish' and  enforce  sndi  charge  or  claim, 
not  only  against  the  party  who  stipulated  to 
give  it,  bat  also  against  third  persons  who 
are  either  TOlunteers.  or  who  take  the  es- 
tate on  which  the  lien  is  agreed  to  be  given, 
with  notice  of  the  stipulation;  that  audi 
agreement  raises  a  trust  whldi  binds  the  es- 
tate to  which  It  relates,  and  all  who  take 
title  thereto  with  notice  oC  such  tmst  can 
be  compelled  In  equity  to  fulfill  it 

[2]  The  rule  is  announced  In  Jones  on 
Mortgages,  SS  162,  163,  that  an  agreement 
to  give  a  mortgage  or  security  on  certain 
property,  not  Objectionable  for  want  of  con- 
sideration, is  treated  in  equity  as  a  mort- 
gage, upon  the  principle  that  equity  will 
treat  that  as  done,  which  by  agreement  Is 
to  be  done.  And  that  the  meaning  of  the 
maxim;  that  equity  looks  upon  things  agreed 
to  be  done  as  actually  performed,  Is  that 
equity  will  treat  the  matter  as  to  collateral 
consequences  and  Incidents,  in  the  same  man- 
ner as  If  the  final  acts  contemplated  by  the 
parties  had  been  executed  as  they  had  ought 
to  have  been  done.  Referring  again  to  Pome- 
roy's  Equity  Jurisprudence,  in  section  1237 
it  is  said  that  an  agreement  to  give  a  mort- 
gage creates  a  lien,  that  the  Intent  to  give 
a  security  being  clear,  equity  will  treat  the 
Instrument  as  sn  executory  agreement  for 
such  security.  The  rule  governing  the  effect 
and  inddenta  of  equitable  mortgages,  as  laid 
down  in  27  Gya  976.  is: 

''Generally  whenever  a  transaction  rendl-vea 
Itself  into  a  security  or  an  offer  or  .attempt  to 
pledge  land  as  security  for  a  debt  or  liability, 
<  quity  wilt  treat  it  as  a  mortgage  without  re- 
gard to  the  form  It  may  aBSume." 


HEPOBim  {Old. 

It  is  further  said  that  an  equitable  mwt- 
gage  can  only  arise  from  a  spedflc  agree- 
ment betweoi  the  iMuttes  In  interest,  and 
that  there  maat  be  clear  and  unequivocal 
proof  of  the  intent  to  create  the  mortage, 
and  of  the  sum  irtiidi  It  was  made  to  at- 
cure.  While  at  piwe  08S,  it  Is  said: 

"On  the  .well-settled  doctrine  that  a  court  of 
equity  will  regard  that  as  done  which  ought  to 
have  been  done,  it  is  held  that  a  contract  or 
agreement  whereby  a  party  promises  in  the 
future  to  execute  and  give  a  mortgage  on  spedfie 
property,  if  it  is  unambiguous  and  founded  on 
a  sufficient  cfmsideratioo,   and  identifies  the 

Eroperty  to  be  charged  with  due  certainty,  will 
B  treated  In  equity  as  equivalent  to  the  crea- 
tion of  the  mor^ge  Itself,  and  will  be  enforced 
as  a  specific  lien  tn  tlie  property  described." 

An  equitable  mortgage  may  be  constituted 
by  any  writing  from  which  the  Intentiou  to 
do  so  may  be  gathered.  As  said  in  sectloa 
1237,  Pomeroy's  Equity  Jurisprudence: 

"The  form  or  particular  nature  of  the  agtw 
ment  which  shall  create  a  lien  la  not  very  ma- 
terial, for  equitv  looks  at  the  final  iotent  and 
puriKue  rather  tnan  at  the  form ;  and  if  the  in- 
tent appear  to  give,  or  to  charge,  or  to  pledge 
property,  real  or  personal,  as  a  security  xor  an 
obligation,  and  property  fs  so  described  that  the 
principal  things  intended  to  be  ^voi  or  charged 
can  be  sufficiently  identified,  the  lien  foUows." 

[I]  By  Judge  Story  It  was  said,  In  Flags 
Mann  et  al..  2  Snmn.  486,  633,  Fed.  Gaa. 
No.  4,847,  that  If  the  transaction  resolTe  i^ 
self  Into  a  security,  whatever  may  be  its 
form.  It  is  in  equity  a  mortgage.  In  the 
case  at  bar  the  written  eridence  of  the  in- 
tentltm  to  execute  and  deliver  bonds  secured 
by  a  mortgage  was  first  In  the  form  of  a 
certified  copy  of  the  resolutimu  of  the  board 
of  directors  of  the  railway  company,  dellvw* 
ed  to  Garter  prior  to  the  making  of  the 
loan,  and  afterwards,  by  the  Interim  certifi- 
cate and  the  order  addressed  to  the  trustee. 
Not  only  did  the  resolutions  authorize  the 
issuance  and  delivery  of  the  bonds  which 
were  to  be  secured  by  mortgage,  but  subse- 
quent thereto,  and  In  pursuance  thereof,  the 
mortgage  was  executed  both  by  the  railway 
company  and  the  trustee,  and  bonds  In  the 
sum  of  $275,000  were  duly  executed  by  the 
railway  company  and  forwarded  to  the  trus- 
tee for  certification.  That  the  bonds  were 
in  fact  never  certified  does  not  In  equltr 
affect  defendant's  right  to  an  equitable  lioi; 
It  Is  not  the  bonds  as  such,  upon  which  the 
lien  Is  asserted,  but  the  agreement  to  secure 
the  Ind^tedness  by  a  mortgage  upon  the 
property  of  the  railway  company.  In  other 
words,  it  was  the  agreement  to  secure,  not 
by  the  bonds  alone,  but  by  a  mortgage  upon 
the  corporate  assets  of  the  railway  company. 
While  the  written  evidences  of  the  agree- 
ment are  somewhat  out  of  the  ordinary,  tbey 
are  sufficient  not  considering  the  fact  of 
part  performance  on  the  part  of  def«idant 
A  somewhat  similar  question  was  before  the 
court  in  Miller  v.  Butland  &  W.  R.  Co.,  3C 
Vt  452,  where  it  was  said.  In  answer  to  the 
claim  that  the  writings  were  not  Bofflcicait  la 
view  of  the  statute  of  frauds: 
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"Waiving  any  dlscuBBioo  of  th«  qnestion  a> 
to  the  effect  of  tbe  delivery,  and  receipt,  and  ase 
of  rails,  and  the  delivery  of  the  bonds  in  pay- 
ment, ander  the  contract  thai  they  were  to  be 
secoiw  by  a  mortgage,  we  regard  the  action  of 
the  directore,  by  their  formal  and  recorded  votes, 
as  tantamount  to  a  memorandum  in  writing 
safficieiit  to  answer  the  requirements  of  the 
statute.  It  constitiites  evidence  of  the  highest 
character,  aa  against  the  corporation,  <A  the 
agreement  to  give  tbe  designed  security." 

There  being  no  qnestion  as  to  the  Intention 
of  the  parties  to  create  a  Hen,  tbe  failure  of 
the  trust  company  to  certify  the  bonds  will 
not  be  allowed  to  defeat  tbe  agreement  of 
the  parties.  Between  the  parties  to  he  af- 
fected, the  agreement  was  complete,  and 
capable  of  enforcement  In  eqnity. 

[4]  The  action  of  the  board  of  directors 
of  the  railway  company,  had  on  March  28, 
1011,  In  which  Its  former  action  of  July  7, 
1910,  was  rescinded  and  annulled,  would  not 
serve  to  defeat  or  Impair  the  r^hts  of  cred- 
itors of  the  company  that  bad  already  at- 
tached. The  loan  from  Garter  to  the  com- 
pany having  been  made  In  reliance*  upon 
the  formal  action  of  the  board  of  directors 
and  of  their  agreement,  the  equitable  lien 
that  attached  In  his  favor  was  dependent 
upon  something  more  stable  than  the  pleas- 
ure of  the  officers  of  the  railway  company, 
though  we  may  well  doubt  that  It  was  their 
purpose  to  deprive  defendant  of  secatlty. 

In  the  trial  court,  no  account  was  taken 
of  the  property  covered  by  the  mortgage  of 
February  1,  1903.  Upon  what  part  of  the 
property  of  the  railway  company  defend- 
ant's U«i  attached,  or  whether  In  fact  other 
mor^ages,  intended  as  additional  security, 
were  executed  by  the  railway  company  to 
tbe  Fidelity  Trust  Company,  and  the  effect 
thereof,  are  questions  that  can  only  be  de- 
termined upon  a  trial  in  tbe  court  below. 
Tbe  same  may  be  said  of  tbe  relative  rights 
of  tbe  different  defendants  and  interveners. 

Tbe  Judgment  of  the  trial  court  is  revers- 
ed, and  tbe  cause  remanded,  with  instruc- 
tlmis  to  proceed  In  conformity  to  the  views 
herein  expressed.  All  the  Justices  concur. 


(M  OU.  116,  248) 
BAIBD  T.  STANI^  et  aL  (Na  6518.) 

(Supreme  Court  of  Oklahoma.  Dec  1^  1915.) 

(BylUthu*  by  the  Court.) 

APFEAL  AND  Bbbob  «s>773— BaiErfr— Rivhw. 

Where  plaintiff  in  error  has  completed  his 
record  and  Bled  it  in  the  Supreme  Court,  and 
has  served  and  filed  a  brief  in  compliance  with 
tbe  rnles  of  the  court,  and  defnidant  in  error 
has  filed  no  brief,  and  where  the  authorities 
cited  in  tbe  brief  filed  appear  reasonably  to  sus- 
tain the  assignments  of  error,  the  court  Is  not 
required  to  search  for  authorities  upon  which 
the  Judgment  may  be  sustained,  but  may  reverse 
tbe  same  in  accordance  with  toe  prayer  the 
petition  in  error. 

[E)d.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  H  S104, 8108-8110;  Dec  Dig. 


Comn^iaBtoners*'  Oidnlon.  IMvlsIai  Na  1. 
EJrror  txom  District  Oaatt,  Ck^do  County; 
J.  T.  Jobii8<»,  Judge. 

AcUon  b7  J.  T.  StanlcT  against  Dean  F. 
Balid  and  others.  JndgniMit  for  ^aintUE, 
and  the  defendant  named  brings  error.  Be- 
versed  and  remanded. 

A  J.  Morris,  of  AnadaAo*  for  ^atntUE  in 
error. 

BUHBfONS,  a  The  defenaanta  In  nror 
have  filed  no  brief  In  tbls  cause,  and  no  »- 
cuse  has  been  offered  for  their  failure  to 
file  brief.  We  bare  examined  tbft  brltf 
filed,  and  find  that  tbe  authorities  therdn 
cited  seem  to  reasonably  sustain  the  conten- 
tion of  idaintifl  In  enot  and  his  assignments 
of  errw.  In  acoordanoe  witb  a  long  Une 
decisions  of  this  court,  we  will  not  take 
the  time  to  search  for  anthQritles  to  sua- 
tain  the  judgment  of  tbe  comt  below.  This 
cause  sbonld  ther^re  be  reversed  and  re- 
manded. 

PER  CURIAM.  Adopted  In  whole. 


  (64  Okl.  289) 

OHIOAGO,  B.  I.  &  P.  RT.  CO.  r.  TIMBB. 

(Now  6582.) 

(Snimme  Court  of  Oklahoma.  Dee.  21,  1916.) 

(ByJ^ut  ttf  M«  Court,) 

L  Cabuibs  *»140,  14a-DuTT  AS  Waee- 
HouSEHAK— Notice. 

Early  in  Septemb»  T.  ordered  a  wagon  to 
be  shipped  to  him  at  Coalgate,  OkL,  by  M.,  a 
firm  in  Iowa,  over  defendant  s  railway  line, 
under  biU  ol  lading,  naming  T.  as  consignee, 
destination  and  point  of  delivery,  Coalgate,  with 
no  further  instructions.  The  shipment  arrived 
at  Coalgate  September  2l8t,  and  within  24 
hours  a  post  card  was  mailed  by  defendant  to 
T.,  addr^sed  to  Coalgate,  giviog  notice  of  the 
arrival  ot  the  freight,  and  that  it  was  ready  for 
delivery.  It  not  being  called  for,  on  October 
22d  thereafter  defmdant  notified  consignor  In 
Iowa  that  the  freight  had  not  l>een  called  for. 
and  that  charges  had  accrued,  and  asking  for 
instructions.  No  instructions  came,  and  the 
freight  was  stored  in  a  room  near  defendant's 
depot  until  Novembw  26th  thereafter,  when  it, 
witb  tbe  depot  and  outbuildings,  was  destroyed 
by  fire,  field,  that  aft^r  tbe  giving  of  the  no- 
tice, as  required  by  statute,  and  after  affording 
a  reasoDable  opportunity  for  the  delivery  of  the 
freight,  the  liabilities  of  defendant  as  a  common 
earner  ceased,  and  that  of  a  warehouseman 
begun. 

(a)  That,  under  the  facts  shown,  the  duty 
of  defendant  in  storing  the  goods  only  required 
the  exercise  of  ordinary  care  in  selecting  and 
placing  them  In  a  reasonab^  safe  place,  and  in 
exercising  ordlnuy  can  nr  theu  protection 
thereafter. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  60fr-«22)ft;  Dec  Dig.  «=»140, 
142.] 

2.  Caebikbb  «=9l46— Gabkibs  as  Wasbhouse- 
i£AW— Shipment  Destbotzd  bt  Fibe— Neo- 

LIGEWCB— SumClENCT  OF  EVIDENCE. 

The  evidence  fails  to  show  any  negligence 
or  want  of  care  upon  the  part  of  defendant  In 
relation  to  the  goods  or  their  ItMS.  Tberefore 
tbe  verdict  has  noting  up<ni  which  to  rest. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  631-630;   Dec  Dig.  «=» 

146.] 


«s»For  otlur  eases  see  same  tuple  and  KJET-NIMBBR  In  all  Key-Numbered  Dlgesu  and  ladezM 
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Oommlsaloners*  Opinion,  Division  Na  1. 
Bnor  from  Countr  Court,  Coal  Oonntr;  P* 
R.  WlUielm,  Judge. 

Action  by  N.  T.  Tlner  against  the  Chicago, 
Kotik  Island  &  Padflc  Railway  Cwq^any. 
Judgment  for  plalntlfl,  and  defendant  brings 
error.  Rerersed. 

O.  O.  Blake,  R.  J.  Roberts,  W.  H.  Mowe, 
and  J.  G.  GamtAe,  all  of  El  Reno,  K.  W. 
Shartel,  of  Oklahoma  aty,  and  J.  O.  Ralls,  of 
Atoka,  for  plaintiff  In  error.  G.  T.  Ralls,  of 
Goalgate,  for  defendant  In  error. 

BREWER,  0.  This  suit  was  brought  by 
defendant  In  error,  Tlner,  to  recover  the 
value  of  s  spring  wag<m  destroyed  In  a  fire 
which  coDsnmed  the  railway  depot,  ware- 
house, and  outbuildings.  The  facts,  as  may 
be  summarized  from  the  record,  are:  Barly 
in  September.  1908,  Tlner,  who  will  hereafter 
be  called  plalntlfF,  ordered  a  spring  wagon 
from  SjMiuldlng  Manufacturing  CtHnpany,  a 
firm  doing  business  In  the  state  of  Iowa,  to  be 
shipped  to  him  at  Ooalgate,  OkL  This  wagon 
was  shipped,  and  arrived  at  Coalgate  Sep- 
tember 21,  1908;  the  waybill  showing  that 
the  goods  had  been  shipped  to  plaintiff,  as 
consignee,  at  Coalgate.  The  next  day, 
tember  iSO,  the  rallwi^  company  notified 
plalntlfl  br  post  card,  In  the  usual  form,  ad- 
dressed to  blm  at  .Coalgate,  of  the  arrival  of 
his  fireUrht  This  notice  plalntlfl  dalms  he 
never  received,  Inasmudi  as  be  lived  In  the 
country  and  got  bis  mall  at  a  point  off  the 
railway.  However,  there  waa  nothing  In 
the  bin  of  lading  to  Indicate  but  that  be  lived 
at  Cralgate.  the  pt^t  to  which  the  goods 
were  consigned.  Afterwards,  on  October  22, 
1908,  not  having  beard  from  plalntlfl,  the 
consignee,  In  the  meantime,  the  railway 
conqnny,  notified  the  consignor  letter  of 
the  arrival  of  the  goods,  that  they  bad  been 
undelivered,  because  uncalled  for,  that 
charges  for  storage  bad  accrued  and  were 
dally  accruing,  and  asked  to  be  advised  by 
return  mall  as  to  what  disposition  should  be 
made  of  the  goods.  The  railway  company.  It 
appears,  received  no  reply;  but  plalntlfl  ad- 
mlts  that  be  had  a  letto-  from  the  consignor 
concerning  the  matter.  The  goods  remained, 
however,  uncalled  fOr  and  undelivered  until 
November  25,  1908,  at  which  time  they  were 
destroyed  In  a  fire  which  destroyed  the  de- 
pot and  a  small  building  ip  idose  proximity 
thereto  in  wbldi  the  wagtm  bad  been  stored 
for  safe-keeping. 

At  the  close  of  ttie  evidence  the  railway 
c<nnpany  demurred  thereto,  which  demurrer 
was  overruled  by  the  court,  and  the  catise 
submitted  to  a  Jury,  whidi  found  for  plain- 
tiff In  the  value  of  the  wagoa  Tbe  railway 
company  argues  b«e  that  there  was  no  evi- 
dence wbatevs'  to  show  liability  upon  Its 
part,  because:  (1)  Under  the  nnoonfilctlng 
evidence,  It  Is  shown  that  Its  obligation  as  a 
carrier  has  ceuwd  at  the' time  ot  the  loss, 
and  that  of  a  warehouseman  had  attached; 


and  (2)  that,  as  a  mere  warehonseman,  It  was 
liable  for  loss  of  the  goods  only  In  case'lt 
was  negligent  as  regards  protecting  same, 
and  that  the  evld^ce  falls  to  sbov,  In  the 
slightest  degree,  any  negligence  up<m  Its  part 

[1,2]  1.  Under  the  facts  as  stated  above. 
It  seems  quite  clear  that  plaintiff  In  error's 
liability  was  that  of  a  warehouseman.  We 
think  the  general  rule  may  be  stated  to  be 
that,  when  goods  have  been  carried  to  thdr 
destlnatlim,  and  r^tsonable  opportunity  al- 
lowed tbe  owner  to  remove  them,  proper  notice 
having  been  given,  where,  as  here,  tbe  statute 
requires  soch  notice,  tbe  dn^  of  the  ran- 
way  company  as  a  common  carrier  ceases, 
and  that  of  warehouseman  begins.  4  ETlUott 
on  Railroads  (2d  Bd.)  $  1464;  Hutchinsoa 
on  Carriers  (3d  Bd.)  §|  685,  686;  N.  Pa.  R  B. 
Co.  V.  Com.  Nat  Bank,  123  U.  S.  727,  8  Sup. 
Ct  266,  81  I*  Ed.  287. 

Under  our  statutes  (section  819,  Rev.  Laws 
1910),  a  carrier  must  omnply  with  the  direc- 
tltms  of  the  consignor  or  consignee,  and  de- 
liver (section  821,  Rev.  Laws  1910)  to  the 
consignee  at  the  place  to  which  It  Is  address- 
ed, in  the  manner  usual  at  that  place;  and. 
If  the  goods  are  not  delivered  upon  their  ar- 
rival, notice  should  be  given  under  section 
823,  Rev.  Laws  1910,  whldi  is  as  follows: 

"If,  for  any  reason,  a  carrier  does  not  delim 
freight  to  the  consignee  or  bis  a^nt,  personall?, 
he  must  give  notice  to  the  consignee  of  its  ti- 
rival,  and  keep  the  same  in  safety,  upon  his  re- 
sponsibility as  a  warehouseman,  until  the  con- 
signee has  had  a  reasonable  time  to  remove  it 
If  the  place  of  residence  or  bu^ness  of  tbe 
consignee  be  unknown  to  the  carrier,  he  ma? 
give  the  notice  hy  letter  dropped  in  the  nearest 
postoffice." 

The  next  section  (section  824,  Rev.  Laws 
1910)  provides  that  If  the  goods  are  not 
removed  within  a  reasonable  time  after  the 
carrier  has  fulfilled  his  obligation  to  de- 
liver, or  duly  offered  to  fulfill  same,  tbe 
carrier  may  exonerate  himself  from  further 
liability  by  placing  the  freight  In  a  suitable 
warehouse  on  storage  etc 

The  railway  company,  having  promptly  giv- 
en notice  to  the  consignee  named  In  the  bill 
of  lading  at  the  place  of  destination  therein 
shown,  without  any  advise  or  Instructions  by 
either  the  consignor  or  consignee  to  do  other- 
wise, seemed  to  have  performed  its  duty 
as  a  carrier  fully  under  the  law,  and,  under 
such  circumstances,  It  had  the  right  to  store 
the  goods,  using  reasonable  care  as  to  their 
protection  from  loss  or  damage.  Therefore 
the  only  theory  upon  which  the  railway  com- 
pany could  be  held  liable  In  this  case  would 
be  upon  the  theory  that  the  fire  which  de- 
stroyed the  goods  was  the  result  of  some 
act  of  negligence  upon  Its  part.  We  have 
examined  the  evidence  on  this  phase  of  the 
case,  and  found  none  supporting  tbe  theory 
of  n^llgence. 
'  It  is  claimed  by  plaintiff: 

"That  it  is  reasonable  to  believe  that  the  fire 
was  started  or  caused  by  the  negligence  of  tlie 
railway  company,  from  quirtu  from  a  freight 
train,  or  fnun  some  of  the  employes  of 
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company  who  had  possibly  been  in  the  coalbouse 
for  coal,  or  some  material,  and  dropped  a  eisa* 
rette  or  cigar." 

Of  course,  this  may  have  been  what  caused 
the  fire;  but  It  might  Just  as  well  have  been 
through  any  other  of  a  hundred  acts  or 
agencies.  tJnder  the  proof,  the  last  freight 
train  that  had  passed  by  the  depot  passed  be- 
fore noon,  and  the  fire  was  not  discovered  un- 
til 3:30  In  the  afternoon;  and  we  think  It 
would  be  very  unsafe  to  indulge  the  presump- 
tion that  this  train,  or  rather  sparks  from  its 
engine,  caused  the  fira  Nor  is  there  any 
proof  that  any  of  the  eniploy&i  dropped  a 
cigar  or  lighted  match  about  the  premises 
which  caused  the  fire.  In  other  words,  as 
we  have  Indicated  before,  no  negligence  has 
t>een  proven ;  nor  have  such  facts  been  shown 
from  which  legitimate  deductions  or  infer- 
ence&  could  be  drawn  to  fasten  the  charge 
of  negligence. 

This  cause  should  be  reversed,  for  the 
reason  that  there  Is  no  evidence  reasonably 
tending  to  support  the  verdict  of  the  Jury, 
and  therefore  Uie  judgment  of  the  court  has 
no  foundation  upon  which  to  stand. 

FBB  OU'BIABL  Adopted  In  whole. 

(55  OU.  530)  ' 

VAN  ARSDALE-OSBORNE  BROKERAGE 

00.  V.  RINER  et  aL    (No.  563^) 
(Supreme  Court  of  Oklahoma.   Dec  21.  1916.) 

(Sgllahiu  by  fAe  Court.) 

iNBtmANCB  ^=583  —  Bono  or  Local  InauB- 
ANCE  Agent— LiAMLiTT  or  Subktieb. 

General  agents  of  an  insurance  company  ap- 
pi^ted  a  local  agent  to  solicit  insurance  con- 
tracts. He  executed  a  bond  conditioned  that 
he  woold  faithfully  perform  the  conditions  of  the 
written  contract  signed  by  both  parties,  and 
the  bond  was  signed  by  two  sareties.  One  of  the 
terms  of  the  contract  was  that  the  local  agent 
should  refund  to  the  general  agents  the  commis- 
sions paid  to  him  upon  instfrance  contracts 
where  the  premium  was  paid  by  notes  and  the 
notes  were  not  paid  six  months  after  maturity. 
The  court  found  that  the  local  agent  and  princi- 
pal in  the  bond  was  due  the  general  agents  a 
certain  sum  upon  the  aforesaid  term  of  the  con- 
tract. Held,  the  sureties  were  liable  for  the 
same  amount,  where  they  failed  to  plead  or 

{trove  any  valid  reason  why  they  should  be  re- 
ieved  from  the  terms  of  the  boiu. 

[Ed.  Note.— For  other  cases,  see  Insarance, 
Cent.  Dig.  IS  107-110:  Dec  Dig.  «s»83.] 

COmmisstoners'  Opinion,  Division  No.  4. 
Error  from  District  Coort,  Garter  Coonty; 
8.  H.  Russell,  Judge. 

Action  the  Tan  Arsdale-Osbome  Bro- 
kerage Company  against  R.  L.  Rlner  and  oth- 
era  Judgment  for  certain  defendants,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded, with  directions. 

E.  U  Foulke,  C.  A.  Matson,  and  J.  D.  Wall, 
aU  of  Wichita,  Kan.,  H.  a  Potterf,  of 
Ardmore,  and  E.  A  Walker,  at  Oklahoma 
City,  for  plaliitlfl  In  error. 

MATHEWS,  C  For  convenience,  the  par- 
ties hereto  will  be  designated  as  In  the  trial 
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court.  This  was  an  action  upon  an  Indemni- 
ty bond.  On  the  1st  day  of  May,  WOO,  plain- 
tiff, who  was  genera]  agent  d  a  fire  insnr^ 
ance  company,  for  the  state  of  Oklahoma, 
ajKKrinted  d^endant  B.  L.  Rlner  ite  local 
agent  at  Ardmore.  A  contract  was  entered 
into  and  Mgned  by  both  parties  wherein  the 
defendant  Biner .  mu  to  act  as  sndi  agent, 
and  to  solicit  Insurance  contracts  and  coAlect 
the  premlmns  therefor.  It  was  agreed  In 
said  contract,  among  other  things,  that  the 
defendant  Rlner  was  to  rec^ve  as  his  com- 
missions a  certain  per  cent,  on  premiums  ac- 
cepted by  the  plaintiff  company  to  be  paid 
in  cash  on  the  first  of  each  month  with  the 
proviso  that  where  notes  were  taken  by  said 
solicitor  for  insurance  policies  and  remain 
unpaid  six  months  after  due,  the  commission 
advanced  by  said  company  to  said  solicitor 
should  be  refunded  to  the  company.  To  in- 
sure the  faithful  performance  of  the  condi- 
tions of  the  contract  on  the  part  of  the 
solicitor,  he  entered  Into  a'  bond  to  that  ef- 
fect, and  the  defendants  O'Brien  and  Bal- 
lew  signed  the  same  as  sureties. 

Plaintiff  alleged  In  its  petition  that  the 
said  Rlner  had  defaulted  and  failed  to  ac- 
count for  and  to  return  to  plaintiff  money 
due  under  the  terms  of  said  contract  in  the 
sum  of  $458.24.  The  defendant  sureties  an- 
swered by  what  was  In  effect  a  general  de- 
nial. At  the  conclusion  of  the  testimony 
the  court  Instructed  the  Jury  to  return  a  ver- 
dict in  favor  of  said  sureties  but  against  the 
principal  for  the  amount  sued  for.  From 
the  action  of  the  court  instructing  a  verdict 
in  favor  of  defendant  sureties,  the  plaintiff 
prosecutes  this  an>eaL  We  have  not  been 
favored  by  a  brief  upon  the  part  of  defend- 
ants, and  are  not  apprised  upon  what  theory 
the  court  based  its  action,  and  a  careful  in- 
vestigatton  ot  the  recwd  ftdls  to  reveal  to 
us  that  fact 

The  court  found  that  tJie  principal  upon  . 
the  bond,  R.  L.  Rlner,  was  Indebted  to  plain- 
tiff in  the  sum  of  9408.24,  and  Instructed  the 
Jury  to  return  a  verdict  to  that  effect.  The 
evidence  in  the  case  foils  to  disclose  any 
reason  why  the  sureties  should  be  relieved 
from  their  obligation,  and  before  the  court 
is  warranted  In  relieving  them  therefrom,  it 
is  Incnmbent  upon  them  to  plead  and  prove 
some  legal  condition  whereby  they  may  evade 
the  terms  of  the  policy.  Having  failed  to  do 
so  in  this  case,  and  the  court  having  found 
the  principal  of  the  bond  liable,  it  follows 
that  the  sureties  are  also  liable. 

It  is  recommended  that  the  Judgment  be 
reversed  and  remanded,  with  instructions 
to  enter  Judgment  in  favor  of  plaintiff  and 
against  the  defendanU  D.  M.  Ballew  and  J. 
0.  O'Brien  In  the  sum  of  945S.24,  nith  6  per 
cent  interest  per  annum  from  May  14, 1912. 

PER  CURIAM.   Adopted  in  whole. 


4s»For  other  cues  tee  same  topic  and  KUY-NDMBBR  In  «U  Key -Numbered  DlgeaU  and  IndeiM 
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KINO  ▼.  POOL.   (Na  7085.) 
(Snpnoie  Court  of  Oklafaoma.  Dec.  21,  1016.  i 

Apfsaz.  and  Buob  «=»664  ~  Diskissak- 

Casb-Madb. 

Where  plaintiff  in  errw  Caila  to  nuke  and 
serve  Us  case-made  within  the  time  allowed  b; 
Btatate,  or  within  the  time  as  extended  by  the 
ccurt  before  the  ezpiratioB  of  the  atatotory  pe- 
riod, the  eatne  is  a  nullity,  and,  on  motion^  the 
appeal  will  be  dismissed. 

[Eld.  Mote.— For  other  cases,  see  Appeti  and 
Error,  Cent.  Dig.  U  2601-^000» 
Dec  i>i«.  «=»664.) 

Error  from  District  Ooart,  Okfoakee  Cotin- 
tji  Geo.  C.  OnuQp,  Judge. 

Proceedings  between  Annie  King  and  J. 
W.  Po<^  From  the  judgm^t,  Annie  Kins 
brings  error.  Dismlsaed. 

Lafayette  Walker,  ot  HoldenTlUe,  for  plain- 
tiff In  error.  Rossiter  *  Wright,  of  Okemah, 
for  defendant  In.  error. 

PER  CURIAM.  The  or^er  orermllng  the 
motiw  ft>r  a  nenr  trial  in  tlilB  cause  was 
made  and  altered  on  Marcb  28,  1915.  The 
record  before  us  fails  to  dladoee  that  an  ex- 
tension In  the  time  tot  serrlng  case^nade 
was  made  by  the  trial  coort  until'  Ifay  26, 
1915.  As  the  case-made  was  not  served 
within  Uie  time  allowed  by  statnte  (Ber. 
Laws  1910,  I  624^,  nor  did  the  trial  court 
attempt  to  extend  the  time  for  sadi  service 
b^ore  the  expiration  ot  tlie  statutory  pe- 
riod, nor  Is  the  record  oertifled  aa  a  tran- 
scr^  It  follows  tJiat  the  motloa  to  dismiss 
the  appeal  must  be  sustained. 

It  Is  so  ordered. 


(64  OU.  !«) 

CUNNINGHAM  et  aL  v.  CROMIiET. 
(No.  5211.) 

(Supreme  Coort  of  Oklahoma.   Dec  21«  1915.) 

(BpttahiH  by  tJu  Court.) 

Affbai.  Ann  Ebbob  <^977— DnCBBmnAHT 
Ruxjira— Obdbb  Gbantiito  Nbw  Tbial. 

The  discretioii  of  the  trial  court  in  grant- 
ing a  new  trial  is  so  broad  that  its  action  in 
so  doing  will  not  be  disturbed  on  appeal  unless 
the  record  shows  clearly  that  the  court  has  erred 
in  its  view  of  some  pure  and  unmixed  ques- 
tion of  law,  and  that  the  order  granting  a  new 
trial  is  based  upw  such  unneons  view  ot  tiie 
law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  }(  3860-8865;  Dec.  Dig.  «=» 
977.] 

CommissionerB*  Opinion,  Division  Na  4, 
Error  from  District  Court,  Murray  County ; 
B.  McMillan.  Judge. 

Action  by  Margaret  Cromley  agaimt  Bob 
Cunningham  and  George  Cunningham.  Judg- 
ment for  plaintiff  against  Bob  Cunningham, 
but  in  favor  of  George  Cunningham.  From 
an  order  allowing  new  trial,  George  Cunning- 
ham brings  error.  Affirmed. 


George  M.  Nicholson,  of  Snli^ur,  and  Gray 
ft  HcVay,  of  Oklaboma  City,  tor  plaintiff  in 
ernnr.  Jno.  A.  IfoCbirs^  of  Sulphur,  for  de> 
f endant  in  etxor. 

WATTS,  a  Margaret  Cromley,  plalntlfl 
below,  sued  Bob  and  George  Cunningham, 
defendants  befbw.  In  district  court,  Murray 
county,  to  recover  91,760  advanced  Bob,  and 
also  to  recover  $1,000  additl<»ua  as  damages. 
She  dalma  that  defendants  framed  a  con- 
spiracy vherobj  Gier  designedly  procured 
her  mon^  and  refused  to  account  for  same. 

The  case  was  tried  to.  the  coort  and  Jar;, 
and  after  instruction  the  Jury  rmdered  • 
verdict  for  the  plalntlfl  against  Bobk  but  Is 
favor  of  George  against  the  plaintlfL  A  mo- 
Uoa  setting  up  most  of  the  statutory  grounds 
for  a  new  trial  was  filed  against  George  Cua* 
nlngbam.    Affidavits  and  counter  affidavits 


were  also  filed,  and  the  court  on  the  4th  day 
ot  January,  1914,  by  order,  in  general  terms, 
sustained  the  motion  and  granted  a  new  trial, 
from  whidi  defendant  George  Cunninghaia 
appeals. 

The  question  for  decision,  is,  whether  the 
trial  court  abused  Its  discretion  In  granting 
the  motion  and  awarding  a  new  trial.  This 
question  has  quite  frequently  been  decided 
by  this  court  adversely  to  defendant's  con- 
tention, in  St  Louis  ft  S.  F.  R.  Co.  v.  Woot- 
en,  37  Okl.  444.  132  Pac.  479.  Brewer,  has 
coalited  numerous  decisions  bearing  on  the 
question. 

In  the  case  snpra,  "as  the  order  shows,  no 
reason  is  given  by  the  court  for  this  action": 
"Beginning  with  the  early  opinions  of  the 
Oklahoma  Territorial  Supreme  Court,  it  haa 
t>een  held  In  an  unbroken  line  of  decisions  that, 
in  the  matter  of  granting  a  new  trial,  the  dis- 
cretion of  the  trial  court  is  very  wide;  indeed, 
that  it  is  so  extenrive  that  its  acti<ui  in  d«Hi« 
so  will  not  be  aet  aside  on  appeal  unless  it  dear- 
ly appears  that  in  granting  the  new  trial  it  has 
taken  an  erroneous  view  of  s(une  pure,  unmixed 
questicn  of  law,  and  that  tliis  wroneoua  view  re- 
sulted in  the  order.  Trower  v.  Roberts,  17  OkL 
641.  89  Pac:  1113.  Since  statehood  this  rule  has 
been  followed  in  a  multitude  of  dedsiona;  the 
latest,  perhaps,  being  the  case  of  Hughes  v.  C 
B.  I.  ft  P.  By.  Co.,  35  OkL  482,  180  Pac.  6&L 

*  *  *  8(Hne  critidsm  has  been  made  as  to 
the  extent  to  which  this  doctrine  has  been  car- 
ried; but  to  a  man  who  has  been  a  Btode&t  of, 
and  observed  trials,  it  needs  no  defense.  No  ap- 
pellate court,  be  it  ever  so  wise  or  wcperienced, 
can  get  as  correct  an  idea  from  a  cold  mote 
record  of  a  court  proceeding  as  to  whether  or 
not  a  losing  litigant  has  had  a  reasonably  (air 
trial,  and  as  to  whether  or  not  justice  has  pre- 
vailed, as  can  the  trial  judge  who  ccnducts  the 
proceedings,  sees  end  hears  the  parties,  the  wit* 
nesses,  their  manner  of  testifying,  and  what  tbey 
say,  and  how  they  look  and  act  while  saying  it. 
To  the  trial  judge  the  human  element  of  the  case 
appears;    the  personal  equatiixi  enters  hi. 

*  *  *  As  has  been  seen,  this  record  throws  no 
light  whatever  as  to  the  reasons  In  the  mind  of 
the  trial  judge  causing  him  to  grant  a  new  trial 
in  this  case.  For  us  to  attempt  to  assign  any 
particular  reason  why  he  did  so  would  be  bat  a 
ir.ere  8peculati<»i.  The  verdict  evidently,  for 
some  reaB<m,  did  not  meet  bis  approvaL  It  is 
strongly  urged  that  the  entire  evidence  la  this 
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case  Is  iasi]ffld«tit  to  bIiow  llablUtj  on  the  part 
of  defendant.  The  evidence  In  the  record  la 
weak,  and,  nnless  it  should  be  strengthened  at 
-  another  trial,  it  may  be  well  doabted  whether 
another  jury  would  dianxe  the  Terdlct  arrlred  at 
by  the  first  one;  bat,  m  api>eals  from  orders 
nsnting  a  new  trial,  this  court  does  not  search 
for  errors  with  the  eame  care  as  in  cases  where 
a  new  trial  la  refused;  this  is  justified  becaase 
thla  court  dooa  not  know  the  reascms  growing 
oat  *a  the  facta,  conduct  oi  the  parties,  and  the 
drcumstancea  surronnding  the  case,  which  con- 
vinced the  court  that  the  losing  party  had  not 
had  a  reasonably  fair  trial.  And  fortlier,  when 
a  new  trial  is  ordered,  th«  rights  <d  the  parties 
are  not  Snail;  fixed ;  their  cause  la  to  be  tried 
oat  again,  with  the  presumption  attending  It 
that  Justice  will  prenuL  Where  the  new  trial 
la  refbsed,  an  affinnance  here  forever  settles  the 
Tlghta  of  the  parties,  and  therefore  this  court  is, 
in  such  aitoatiwi,  charged  with  the  duty  of  say- 
ing whether  or  not  the  parties  have  had  a  rea- 
sonably fair  trial.  The  cause  should  be  af- 
flrtned." 

In  Shawnee  Fire  Ins.  Ca  t.  School  Board 
of  School  District  No.  81,  Grady  Oonnty,  44 
Ohl.  3,  143  Paa  194,  it  la  said: 

"The  order  of  court  granting  a  new  trial  does 
not  in  any  way  indicate  upon  what  ground  or 
for  what  reason  the  ^nrt  based  Its  eonelorion. 
The  order  simply  redtes:  [General  order  sus- 
taining motion.]  *  *  *  Of  course  It  would  be 
Impossible,  trom  this  record  as  above  shown,  to 
declare  that  the  court,  in  sustaining  the  mo- 
tion for  a  new  trial,  .committed  error  upffli  s<»ne 
pare  and  nnmixed  question  of  law,  not  involving 
a  con^deration  of  the  facts.  Not  being  able  to 
so  dedare,  we  are  prevented  from  reversing  this 
case  and  disturbing  the  dlaeretim  of  the  court 
exerdsed  herein,  by  the  decisions  above  men- 
tioned, to  which  we  mixht  add  a  vast  array  of 
cases  not  dted  therdn." 

We  are  therefore  of  the  opinion  that  the 
trial  coart  did  not  a))nse  Its  discretion,  and 
TecoDUnmd  tliat  the  judgment  be  affltmed. 


PBB  GtJBIAM.  Adopted  In  whol& 


(U  Okl.  830) 
ORIENTAL  OBMSNT  PliASTBB  OO.  T. 
ROUAN  NOSE  GTPSUH  00. 

(No.  eise.) 

(Supreme  Oonrt  of  Oklahoma^   Dec.  21,  191B0 

fflvDefrtM  »y  the  OourU) 

Apfkai.  and  Errob  «=»773  —  Attibicancb — 
Failitre  to  File  Briev. 

Where  the  plaintiCE  in  error  falls  to  file 
brief,  as  required  by  mle  7  of  this  court  (38 
OkL  Ti,  137  Pae.  ix),  and  it  appears  from  the 
record  that  In  taking  the  appeal  the  plaintiff  in 
error  gave  a  supersedeas  bond,  and  where  the 

Slaintiff  in  error  does  not  appear  but  defendant 
1  enor  appears  mi  the  day  case  is  set  for  sub- 
mission, and  so  mms,  the  judgment  will  be  af- 
firmed. 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error.  Gent  Dig.  H  8lO4r8l0&-m5;  Dec 
Dig.  «=»773.]         "  ' 

Commiasioiwrs'  Opinion,  Dlrlrion  Na  4, 
Brror  from  District  (Tourt,  Blaine  County; 
James  R.  Tolbert,  Judge. 

Action  by  the  Roman  Noee  Oypsoiii  Omn- 
pany  against  the  Oriental  Cment  Plaster 
Company.  Judgment  for  irtalntU^  and  de- 
fendant bftDga  error.  Affirmed. 


US,  JS.  Blake  and  X  T.  Boys,  both  of  Okla- 
homa GiQ^,  for  plaintiff  In  error.  Seymour 
Foose  and  E.  0.  Brown,  both  of  Watonga*  for 
d^endant  in  error. 

WATTS,  a  This  proceeding  in  error  in 
the  form  of  a  transcript  and  petition  in  er- 
ror, was  filed  In  this  court  on  March  21, 
1914,  and  the  case  was  regularly  set  for  sub- 
mission on  December  13,  1915.  The  plaintiff 
in  error  has  failed  to  serve  or  file  a  brief 
as  required  by  rule  7  of  this  court  (38  Okl. 
Ti,  187  Pac.  Iz),  and  failed  to  appear  on 
the  day  set  for  submission,  although  the  de- 
foidant  In  error  appeared  by  couns^  and 
moved  the  court  to  affirm  the  judgment  of 
the  lower  court. 

The  transcript  of  the  record  shows  that 
the  plaintiff  In  error  gave  a  supersedeas 
bond  staying  the  execution  of  the  Judgment 
pending  the  appeal.  On  the  authority  of 
Merchants*  &  Planters'  Ins.  Co.  v.  Crane,  31 
OkL  718, 123  Pac.  1126;  McKaln  v.  J.  I.  Oaee 
Th.  M.  Co.,  SB  OkL  164,  128  Pap.  895;  Berry 
V.  Woodward,  88  OkL  468,  133  Pac.  1127; 
Moore  T.  Adams,  40  OkL  100,  136  Pac.  410; 
Magee  v.  Litchfield,  161  Pac.  676  (not  yet  of- 
ficially reported) — we  affirm  the  Jadgnwot  of 
the  lower  court. 

PER  ODRIAll  Adopted  In  whole. 

(M  Okl.  IN) 
KEBIN  T.  HIATT.  (No.  6404.) 
(Supreme  Court  of  Ok1ah<Mna.  Dec  14, 1916.) 

(B^IUbmt  &v  «A«  OonrtJ 

Appeai.  AlfO  Ebbob  <9==>564  —  Oact-Madk  — 
Making  and  Sbbtino— Bxtension— S^ung 
or  Okoeb. 

The  nrllabits  in  Town  of  Okemah  t.  Allen, 
150  Pac.  669.  Is  adopted  as  the  syllahns  in  this' 
ease. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  fl  2501-2606.  ^55-2560; 
Dee.  IMg.  «»66£] 

Gwnmissianertf  Oplnltm,  IHrldon  No.  2. 
Error  to  Connty  Oonrt,  Roger  Ulla  Oonnty ; 
W.  H.  Monser,  Judge. 

Action  by  B.  T.  Keea  against  J.  H.  Hiatt 
From  the  Judgment,  Keen  brings  error.  Dis- 
missed. 

R.  N.  UnvUle,  of  Blk  City,  for  plaintiff  in 
error.  A.  A.  Brown,  of  Vlnita,  and  XL  L. 
Mitchell,  and  Peny  Madden,  botb  of  Chey- 
enne, for  defendant  In  error.  . 

PER  CUR  LAM.  A  motion  has  been  filed  to 
diamlss  this  appeal,  because  it  does  not  af- 
flrmatlTdy  appear  frran  the  record  that  the 
order  extending  the  time  to  make  and  serve 
a  case  was  filed  in  the  lower  court,  and  the 
motion  is  supported  by  tlie  affidavit  of  the 
clerk  of  the  court  that  audi  orders  were  nev- 
er filed  In  the  trial  court.  This  motion  must 
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be  sustained  on  the  anthorlty  of  Town  of 
Okemah  v.  Allen,  150  Pac.  669. 

We,  therefore,  recommend  that  the  appeal 
be  dismissed. 

PER  CURIAM.  Adopted  in  whole. 
(«  ou.  sh) 

POPE  T.  FIRST  NAT.  BANK  OP  KENB- 

FICK  et  aL    (No.  5932.) 
(Supreme  Court  of  Oklahoma.   Dec.  14, 

(SyUaiiu  Ay  the  Court.) 

Afpeai.  ANn  Ebbob  €=»1010  —  Finding  or 

ITact—Evidence. 

Where  the  trial  court  Gnda  upon  cooflictiiix 
evidence  that  the  plaintiff  has  not  established 
his  cause  of  actiim  upon  the  theory  upon  which 
it  was  canmenced,  and  there  is  evidence  reasou- 
abl;  aupportinz  such  fioding,  the  judgment  of 
the  trial  court  m  favor  of  the  defendant  will  not 
be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3979-3082,  4024;  Dec.  Dig. 
«=>1010.] 

Error  District  CcFort,  BrTan  Goun^; 
A.  H.  Fergason,  Jndga 

Action  by  Fannie  Pope  against  ttie  First 
National  Bank  of  KenefiCk  and  others. 
Judgment  for  defendants,  and  plaintUT 
brings  error.  Affirmed. 

Victor  C.  Phillips,  of  Durant,  for  plaintiff 
in  error.  W.  F.  Semple  and  John  A.  Mac* 
Donald,  both  at  Dnrant,  tor  defendants  in 
error. 

KANE,  C  J.  This  was  a  snlt  commenced 
by  the  plaintiff  in  error,  plalntllF  below, 
against  the  defendants  in  error,  defendants 
below,  to  recover  upon  a  bank  check.  Upon 
trial  to  the  court  there  was  judgment  for 
the  defendants,  to  reverse  which  this  pro- 
ceeding In  error  was  commenced.  Hereafter 
the  parties  will  be  called  "plaintifT'  and  "de- 
fendants," respectively,  as  they  appeared  in 
the  court  below. 

The  check  was  in  the  ordinary  form.  The 
plaintiff  alleged  in  substance  that  by  agree- 
ment between  T.  A.  Alexander,  one  of  the 
defendants,  who  was  a  constable,  and  ber 
husband,  J.  T.  Pope,  who  was  engaged  In 
business  at  Durant,  the  check  was  given  In 
Ueu  of  a  replevin  bond  in  a  replevin  action, 
commenced  by  the  plaintifT  herein,  against 
said  T.  A.  Alexander,  on  the  28th  day  of 
June,  1912,  the  date  of  the  dieck,  and  was 
not  to  be  presented  for  payment  in  due 
course.   The  court  found: 

"I  (ind  the  facts  in  this  case  to  be:  That  on 
the  28th  day  of  June.  1912,  T.  A.  Alexander, 
who  was  a  constable  for  township  No.  12,  Bryan 
county,  Okl.,  bad  two  executions  isaued  out  of 
the  justice  court  for  that  township,  and  that  be 
went  to  the  place  of  business  of  J.  T.  Pope  and 
started  to  levy  on  certain  property.  That  J.  T, 
Pope  fit  that  time  or  a  short  time  thereafter 
insisted  that  he  not  levy  on  the  property  but 
gave  him  a  check  for  $210.10,  being  the  matter 
in  controversy  in  this  case.  That  upon  the  giv- 
ing of  the  check  the  properfc^  was  released.  The 
proof,  as  I  understand  it,  snows  that  this  check 
was  given  before  a  certain  replevin  snit  brought 
by  Fannie  Pope,  the  plaintiff  hi  this  case,  was 


filed,  to  recover  the  property  levied  on  in  the 
execution  from  the  constable." 

As  there  was  sufflclent  evidence  adduced 
at  the  trial  to  support  the  findings  of  the  trial 
court,  the  foregoing  findings  of  fact  are  con- 
trolling upon  this  court.  The  plaintiff  having 
failed  to  establish  ber  cause  of  action  on  the 
theory  upon  which  it  was  commenced,  to  wit, 
that  the  check  was  given  in  lieu  of  a  replevin 
bond  In  an  action  In  replevin  commenced  by 
her  against  T.  A.  Alexander,  on  the  28th  day 
of  June,  1912,  It  follows  that  the  judgment 
of  the  court  below  must  be  affirmed;  All  the 
Justices  cancur. 


(48  0kl.  SBT) 

STORM  V.  RICHART  (WAGGONER  et  aL 
Interveners).    (No.  7262.) 
(Supreme  Court  of  Oklahoma.    I>ec  21,  191K) 

(8i/Ualut  by  the  Court.) 

Appeal  ano  Ebbob  ^=s>SS&-Taat  rom  Ajpral 

— Dismissal. 

Under  chapter  18,  Sesa.  Laws  1910-11,  pro- 
ceedings in  error  in  the  Supreme  Court  must  be 
brought  within  aix  months  from  the  date  of  the 
rendition  of  the  judgment  or  order  from  which 
the  appeal  is  sought  to  be  taken,  and,  when  not 
so  brought,  this  court  Is  without  jarisdictuu  to 
review  such  final  order. 

[Ed.  Note.— For  other  eases,  see  Appeal  sad 
Error,  Cent  Dig.  H  1926,  1927 ;  Dea  Dig.  «» 
35&] 

Error  from  District  Court,  Cre^  County; 
Wade  S.  Stanfield.  Jnflge. 

Action  by  Fred  B.  Storm  against  W.  T. 
Rtcbart  8.  O.  Waggoner  and  another  in- 
tervened. Judgment  for  defendant,  and 
plaintiff  brings  error.  Dismissed. 

M.  M.  Alexander  and  Charles  A.  Dickson, 
t>oth  of  Okmulgee,  for  plaintiff  In  error.  He- 
Dougal  &  Lytle  of  Sapulpa,  for  defendant  la 
error.    Miller  tt  Dean,  of  Sapulpa,  tat  la- 

terveners. 

SHARP,  J.  Plaintiff's  petition  was  filed 
August  16,  1912,  and  trial  had  November 
15th  following.  Judgment  being  rendered  la 
favor  of  defendant,  plaintiff  on  the  same 
day  filed  a  motion  for  a  new  trial  (although 
the  motion  does  not  appear  In  the  case-made). 
The  motion  for  a  new  trial  does  not  appear 
to  have  been  acted  upon  nntll  June  6,  1914, 
when  It  was  overruled.  September  23d  fol- 
lowing an  order  of  the  cdurt  was  enteKd, 
modifying  the  Judgment  of  June  6th  In  cer- 
tain particulars.  The  petition  In  error,  with 
case-made  attached,  was  filed  In  this  court 
March  26,  1915,  or  more  than  six  monthfl 
after  the  rendition  of  the  order  appealed 
from,  and  must  therefore  be  dismissed,  as 
this  court,  under  the  provisions  of  chapter 
18,  Sess.  laws  1910-11,  has  no  JurlsdIctioD 
to  review  a  final  order  where  more  than  six 
months  have  intervened  between  the  making 
of  such  final  order  and  the  date  of  the  filing 
of  the  petition  In  error  In  this  court.  Mal- 
loy  T.  Johnson.  40  OkL  465,  139  Pac:  310: 
CasweU  T.  Eaton,  4S  Okl.  770;  144  Pae.  691: 
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School  District  No.  38,  etc.,  t.  B.  W.  Hackey, 
etc  144  Pac.  1032.  Withoat  deciding  wheth- 
er the  Jndgment  appealed  from  was  that  of 
Jane  5,  or  September  23,  1914  (though  it 
would  seem  the  former),  It  Is  snflteient  to  say 
tibat  In  ^ther  case  the  statutoi^  period  ta 
six  months  expired  prerloos  to  the  filing  of 
the  petition  in  error  In  this  court 

The  appeal  la  dismissed.  All  the  Justices 
concur. 

(E4  Okl.  131) 

WOODWARD  v.  BRUHWILDER, 
(No.  6421.) 

(Supreme  Court  of  Oklahoma.   Dec  14,  1015.) 

(ByJMtua  by  iU  CourtJ 
Appeal  aitd  Ebbob  *=»773— Brikfb— Failube 
TO  Fd:*— Disposition  op  Cause. 

Where  plaintiff  in'  error  fails  to  comply 
with  rule  7  (137  Pac.  ix)  by  filing  a  brief,  the 
cause  may  be  continued  or  appeal  dismissed,  or 
the  jadgment  affirmed,  in  the  discretion  of  the 
court. 

[Ed.  Note.~For  other  rases,  see  Appeal  and 
Error,  Cent  Dig.  {|  SlOi  6l08-«ll6;  Dec. 
Dig.  «=5»773.] 

Commissioners*  Opinion,  Division  No.  2. 
Brror  from  District  Court,  Oklah<mui  Coun- 
ty; Geo.  W.  Clark,  Judge. 

Proceedings  between  G.  F.  Woodward  and 
August  Bruhwilder.  From  the  Judgment 
Woodward  brings  error.  Affirmed. 

Bennett  &  Pope,  of  Oklahoma  City,  for 
plaintiff  In  error.  O.  H.  Shubert,  of  Okla- 
homa City,  for  defendant  in  error. 

PER  CURIAM.  This  appeal  was  docketed 
In  this  court  on  May  16,  1914,  and  was  sub* 
mitted  on  December  6, 181S.  « 

The  plaintiff  In  error  has  filed  no  brief, 
nor  asked  for  an  extension  ot  time  within 
which  to  do  sa  nor  given  any  explanation 
for  his  failure  to  comply  with  rule  7  of  this 
court  (137  Pac.  Ix).  The  defendant  in  er- 
ror has  filed  a  motion,  asking  ttiat  the  Judg- 
ment he  affirmed.  This  motion  should  be 
granted.  Chamberlln  t.  Foimow,  148  Pac. 
138;  Simmons  t.  Berryhl11,.149  Pac  1131. 

We,  therefore,  recommend  that  the  Judg- 
ment be  affirmed. 

PER  CURIAM.  Adopted  In  whol& 

(«  OU.  586)  ' 

PHILLIPS  et  aL  t.  HACKLER.  (No.  6580.) 
(Supreme  Court  of  Oklahoma.  Dec  21,  1915.) 

(BvUahut  by  the  Court.) 
Appeal  and  Ebbob  ®=>322,  327,  565— Appui, 

FBosi  Joint  Judombnt— Nbcessabt  Pabties 

— Sbbvicg  of  Case-Madb. 
AU  parties  to  a  joint  Jadgment  must  be 
Joined  in  a  proceeding  in  error  in  this  court, 
^ther  as  plaintiffs  in  error  or  as  defendants  in 
error,  beKtre  such  judgment  can  be  reviewed; 
and  where  a  review  of  the  judgment  is  sought  by 
means  of  a  petition  in  error  and  case-made, 
service  of  the  case-made  within  the  time  pre- 
acribed  by  the  statute  must  be  had  against  all 


parties  who  do  not  join  in  the  appeal  as  plain- 
tiffs in  error,  but  wno  are  made  parties  toereto 
as  defendants  in  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  179^1797,  1814-1820, 
1822-1886,  2S07-2510,  2554;  Dec  Dig.  «=» 
822,  3277665.] 

Error  from  District  Court,  Bryan  County ; 
Jesse  M.  Hatchett,  ^fudge.  - 

Action  by  Mary  Hackler  against  Charles  A. 
Phillips  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Dismissed. 

Victor  C.  Phillips,  of  Dnrant,  for  plaintiffs 
in  error.  Hatchett  &  Ferguson,  of  Dnrant. 
for  defendant  In  error. 

KANE,  C.  J.  This  cause  comes  on  to  be 
heard  upon  a  motion  to  dismiss,  filed  by  the 
defendant  In  error  upon  the  following  ground: 

"The  judgment  rendered  herein  Is  a  joint 
Jndgment  in  favor  of  Mary  Hadcler  against 
three  defendants  Sam  Dane,  Qias.  A.  nullips, 
and  Victor  C.  PbiUipe.  The  defendants  Ghas. 
A.  Phillips  and  Victor  C.  Phillips  filed  motion 
for  new  trial,  which  was  OTerruled  and  time  giv- 
en in  which  to  serve  case-made.  No  case-made 
was  ever  served  on  tiie  defendant  Sam  Dane. 
There  Is  no  showing  of  service  on  Sam  Dane  and 
no  waiver  by  him.  This  Tenders  the  case-made 
void ;  and,  since  this  is  an  appeal  by  case-made, 
there  Is  nothing  for  the  court  to  consider,  and 
hence  the  same  should  be  dismissed." 

This  contention  seems  to  be  well  taken.  It 
Is  supported  by  National  Surety  Co.  v.  CHila- 
homa  Presbyterian  CoU^e,  38  Okl.  429,  132 
Pac.  652,  dted  by  the  movants,  and  by  many 
other  cases. 

The  motion  to  dismiss  Is  sustained.  All 
the  Justices  concur. 


(64  Okl.  326) 

FARMERS*  STATE  BANE  OF  AMES  t. 

HARPetaL  (No.  5820.) 
(Supreme  Court  of  Oklahoma.  Dec  21,  1915.) 

(Syllabut  bv  the  Oowri.) 

1.  Appbai,  AMD  Ebbob  <S=»1001— Tbiax,  «=> 
348— Genebal  Vebdict— Review. 

Where  several  defenses  are  pleaded,  and  a 
general  verdict  found  for  defendant,  such  finding 
IS  a  finding  in  favor  of  defendant  upon  each  de- 
fense pleaded;  and  where  any  one  of  the  de- 
fenses pleaded  is  a  complete  defense  to  the  ac- 
tion, the  verdict  of  a  jury,  if  there  is  evidence, 
although  in  conQict,  reasonably  tending  to  sus- 
tain it,  and  such  defense  has  been  submitted  to 
the  jury  upon  proper  instructions,  will  sot  be 
disturbed. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dk  §|  8922,  m8-3934:  Dec 
Dig.  ®=>1001:  TWal  Cent  Dig.  »  809-812; 
Dec.  Dig.  «e=>343.] 

2.  iNDEiiNrrr  «s»16— Action  on  Indemnitt 
Bond  —  Patuent  —  Supficiknct  of  Evi- 
dence. 

The  evidence  in  this  case  carefully  examin- 
ed, and  though  in  conflict,  found  aufScient  to 
reasonably  support  the  verdict  rendered. 

[Ed.  Note.— For  other  caa»,  see  Indemnity, 
Cent  Dig.  ${  36-40,  42-47;  Dec  Dig. 

Gommlssloneni'  Oplnlmi,  Division  Na  1. 
Error  from  Superior  Court,  Garfield  Couu' 
ty ;  Dan  Huett,  Judge. 
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AcUon  by  Fanner^  State  l&mk  ot  Amoh 
Ot±,  against  Joe  Haiv  and  anotber. 
Judgment  tar  defendanti^  and  plalntUE  brings 
error.  Affirmed. 

John  F.  Cur  ran,  of  Ekild,  for  plaintiff  in 
error.  Garber  &  Kniae  and  McKeever  Jk 
Ghnrch,  all  of  Bnld,  tot  defendante  In  error. 

OOI^LIEB,  G  This  actloi  was  brooght  by 
plaintiff  In  error  against  defendants  in  error 
for  breach  of  a  bond  entered  into  by  defend- 
ants in  error  with  plaintiff  In  error,  to  pro* 
tect  plaintiff  in  error  against  embesslemeDt 
and  theft,  on  the  part  of  defendant  in  error, 
Harp.  Hereinafter  the  parties  wlU  be  des- 
ignated as  they  were  in  the  trial  court. 

Among  otlier  defenses  pleaded,  defendant 
Harp  pleaded  a  full  settlement  of  all  the 
demands  of  plaintiff  sued  for  in  tills  action, 
and  offered  evidence,  which  was  In  conflict 
with  the  evidence  of  plaintiff,  to  support 
his  said  plea  of  settlement.  The  Jury  found 
for  defendants,  to  which  plaintiff  excepted. 
'Within  the  statutory  time,  motion  for  new 
trial  was  filed,  which  was  overruled  and  ex- 
cepted to;  and  subsequently  a  supplemental 
motl<m  for  new  trial  was  filed,  which  was 
also  overruled  and  excepted  to.  Judgment 
was  entered  on  the  verdict  for  defendants, 
to  reverse  which  this  appeal  Is  prosecuted. 

The  record  in  this  case  is  very  voluminous, 
and  many  errors  are  assigned  as  to  the  cross- 
examination  of  a  witness,  the  givii^  and 
refusal  to  give  instructions,  the  overruling 
of  the  motion  and  supplemental  motions  for 
new  trial ;  but  under  the  view  we  take  of 
the  case,  the  only  question  involved  which  we 
think  necessary  to  consider  is  the  plea  of 
settlement,  and  evidence  In  support  thereof, 
and  the  Instruction  of  the  court  in  regard  to 
said  defense  of  settlement  The  croes-ei- 
aminatlon  of  witnesses  Is  largely  a  matter  of 
discretion  of  the  trial  court,  and  we  are  un- 
able to  see  that  In  permitting  the  cross- 
examination  of  said  witness,  the  court  abus- 
ed its  discretion,  or  that  the  cross-examina- 
tion complained  of  was  not  properly  per- 
mitted. 

Upon  the  question  of  payment,  the  court 
instructed  the  jury  as  follows: 

"Yon  are  farther  instructed,  g^tlemen  <tf  the 
jury,  that  burden  of  proof  in  tliis  case  is  upon 
the  plaintiff  to  prove  by  a  prepouderance  <^ 
the  evidence  all  <tf  the  material  allegations  of 
his  petition ;  and  If  yon  find  from  dia  evidence 


that  the  plaintiff  has  proven  all  of  the  material 
allegatioQB  of  bis  petition,  it  will  be  your  duty 
to  find  for  the  pluntiff.  Upon  the  other  band, 
if  the  plaintiff  has  failed  to  prove  all  <rf  Uw 
material  allegations  of  its  petition,  it  will  bo 
your  duty  to  And  for  the  defendants.  Xou  tn 
further  instructed  tbat  the  defendants  In  tliia 
case  plead  settlement  and  paymeot  as  a  defenst 
to  this  action,  and  the  bu^en  of  proving  a  set- 
tlement and  payment  is  upon  the  defendant!) 
by  a  preponderance  of  the  evidence." 

This  instruction  Is^  in  our  opinion,  a  o«- 
rect  eqMSltloa  of  the  law. 

[1]  Aa  the  defendant  Harp  pleaded  as  a 
defense  that  prior  to  the  institntion  of  this 
action  be  had  had  a  full  settlement  wUk 
plaintiff  for  all  the  liabilities  claimed  by 
plalntlfC  in  this  action,  audi  defense,  if 
sustained,  was  a  complete  d^ense  to  this 
action.  The  verdict  of  the  jury  Included 
the  finding  of  this  vital  question  In  favor  ot 
said  defendant ;  and  such  finding,  being  sop- 
ported  by  evidence  reasonably  tending  to 
sup{>ort  it,  though  in  conflict,  the  same 
should  not  be  disturbed. 

In  Walters  Nat  Bank  v.  Bantock,  41  OU. 
163.  137  Pac.  n7,  U  IL  A.  UUfiC,  S31,  It  is 
held: 

**A  leneral  finding  by  a  jury  In  favor  of  a  par- 
ty includes  a  finding  in  his  favor  on  all  the  tah- 
teriai  issues  In  the  case." 

[2]  We  haTe  carefully  consldwed  aU  the 
evidence  bearing  npon  the  plea  ot  settlemeD^ 
and  while  the  same  is  in  oonfflct,  there  is 
sufficient  evidence  to  reasonably  support  the 
finding  of  the  Jury;  and  we  are  therefore 
without  authority  to  disturb  ttie  verdict 

In  Bumbang^  t.  Bumbaugh.  30  OkL  445, 
135  Pac  937,  It  la  held: 

"A  Judgment  rendered  upon  a  verdict  based 
upon  conflicting  testimony  will  not  be  revmed 
where  it  is  reasonably  supported  by  the  evi- 
dence. •   •  • " 

See.  also.  Hodgins  t.  Noyes.  42  OU.  642, 
141  Pac.  968;  City  of  Quthrle  t.  Snydtf. 
43  OkL  334.  143  Pac.  8. 

With  this  finding  of  the  Jury,  that  defend- 
ant Harp  had  settled  and  dischar^d  all  the 
liabilities  sned  upon  in  this  actifs,  any  rli^t 
of  action  against  liis  Burety  and  oodefndaiit 
necessarily  feU. 

The  court  did  not  err  In  overruling  the 
original  and  supplemental  motions  for  a  new 
trial. 

There  being  no  merit  In  this  anwalt  this 
cause  should  be  affirmed. 

FBBGTJRIAM.  Adt^ted  Inirtiollb 
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rOBD  et  iL  T.  CX>WErrA  HABDWABO  GO. 
(No.  68690 

^apreme  Goart  of  Oklahoma.   Vte.  14, 1915.) 

(SifUabttt  hi/  the  Court.) 

1.  Chattel  Mostoaobs  <t=>169— Fatuent  or 
FiBSt  MosiOAaK—EiTBCi  OK  Second  Moet- 

OAOB. 

Upon  the  roluntary  payment  of  a  chattel 
mortgage  indebtedness  b;  the  mortgagor,  a  sec- 
ond  mortgage  on  the  property  incladed  In  the 
original  mortgage  eo  instana  becomes  a  first 
and  prior  lien  thereon,  aod  tba  holder  of  such 
mortgage  is  entitled  to  recover  posBession  of  the 
mortgaged  propertj  according  to  the  tenos  of 
his  mortgage. 

[Ed.  Note.--Vor  other  tMBm,  eee  Chattel 
Ig^^es,  Cent  Dig.  IS  272-281;  Dee:  Dig. 

S.  Oraitei.  MosraAaEs  «=»173— Omor  or 
Second  MoBtOAGE— QtJBanoN  fob  Jubt. 
It  was  for  the  jury  to  determine,  from  all 
the  circumstances  surrounding  the  transaction, 
the  effect  of  the  execution  of  the  second  chattel 
mortgage  between  the  same  parties  upon  the 
prior  mortgage  covering  the  same  subject-matter, 
Mcaose,  whether  it  constituted  payment  or 
merely  a  renewal,  depended  upon  the  intentiop 
«C  the  parties. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Gent  Dig.  H  309,  316-326;  Dec  Dig. 
«=>173.1 

Error  from  County  Court,  Wagoner  Coun- 
ty; W.  T.  Hunt,  Judge. 

B^leTln  by  the  Coweta  Hardware  Com- 
pany, a  corporaUon,  against  Dan  Ford  and 
otheia..  Judgment  tor  plalntUE,  and  defend- 
ants bkng  error.  Affirmed. 

W.  A.  Bil^m,  €l  Coweta,  for  plalnturs 
in  error.  Judaon  3.  Bngbes,  of  Coweta,  tor 
defendant  In  error. 

KANE,  CL  J.  TblB  controversy  arose  out 
of  an  acHon  In  replevin,  commenced  by 
the  defendant  In  error,  plalntUC  below, 
against  Dan  Ford  and  C.  W.  Ford,  plaintiffs 
in  error,  defendants  below.  The  property 
Inrolved  consisted  of  oae  bay  horse  and  one 
gray  mare.  Upon  trial  to  a  jury  there  was 
verdict  for  the  plalntifT,  upon  which  judg- 
ment was  duly  entered,  to  reverse  which  this 
proceeding  In  error  was  commenced.  Here- 
after the  parties  will  be  called  "plaintiff"  and 
"defendants,"  respectively,  aa  they  appeared 
In  the  court  below. 

Whether  the  action  of  the  court  below  waa 


right  depends  on  whether  a  certialn  <±attel 
mortgage  held  by  the  plaintiff  was  prior  and 
superior  to  another  diattel  mortgage  hOA 
by  the  National  Bank  of  Commerce  ^of 
Coweta,  and  the  determination  of  this  qnea- 
tion  depends  upon  whether  a  certain  trans- 
action between  the  Fords  and  the  National 
Bank  of  Onnmerce  c(»istituted  a  renewal  or 
a  payment  of  still  another  chattel  mort- 
gage. The  court  submitted  tfals  question  to 
the  Jui7,  upon  the  following  instruction: 

"But  you  are  further  instructed  that,  If  you 
further  find,  from  a  fair  preponderance  of  the 
evidence,  that  subsegoent  to  the  execution  of 
the  mortgage  to  the  plaintiff  the  defendant  Ford 

Said  said  indebtedness,  or  that  eaid  note  was 
itentlonally  canceled,  or  marked  paid  by  the 
bank,  or  its  cashier,  and  that  a  new  note  for 
an  increased  amount  beyond  the  prindpal  and 
interest  of  the  ordinal  note  was  executed,  the 
same  operated  as  a  cancellation  of  the  first 
mortgage  held  by  the  bank,  and  in  that  event 
plaintifiTs  lien  became  a  prior  lien  as  to  the 
Bank  of  Commerce,  although  yon  may  find  that 
the  defendant  Ford  executed  a  new  note  to  s^ 
banb,  in  which  the  original  isdebtednesa  was  in- 
cluded, and  your  verdict  should  be  for  the  plain- 
tifl." 

[1]  This  seems  to  be  a  correct  statement 
of  the  law.  In  Ackerman  v.  C.  C.  Cbappell 
Hardware  Co,  41  OkL  276,  137  P&c  849,  it 

was  held: 

"Upon  the  voluntary  payment  of  a  chattel 
mortgage  indebtedness  by  the  mortgagor,  a  sec- 
ond mortgage  on  the  property  included  to  the 
original  mortgage  eo  instaoti  becomes  a  first  and 
prior  lien  thereon,  and  the 'bolder  of  such  mort- 
gage is  entitled  to  recover  possession  of  the 
mortgaged  property  according  to  the  terms  of 
bis  mortgage." 

[2]  As  there  was  evidence  reasonably  totd- 
Ing  to  support  the  verdict  of  the  jury,  we 
are  not  at  liberty  to  set  the  same  aBld&  It 
was  for  the  Jury  to  determine  from  all  the 
circumstances  surrounding  the  transaction 
the  effect  of  the  execution  of  the  second 
chattel  mortgage  between  the  same  parties 
upon  the  prior  mortgage  covering  the  same 
subject-matter,  because  whether  It  constitut- 
ed payment,  or  merely  a  renewal,  depmded 
upon  the  intention  of  the  parties.  Brown  v. 
Dunckel,  46  Mich.  29,  8  N.  W.  537. 

We  have  examined  the  other  assignments 
of  error,  and  find  them  to  be  without  merit. 

For  the  reason  stated,  tbe  judgment  of 
the  court  below  is  affirmed.  All  the  Justices 
concur. 
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(49  Okl.  5?0 
KEBR  T.  WEATHEKS  et  aL    (No.  6102.) 

(Sapreme  Court  of  Oklahoma.   Dec  21,  1816.) 
(SvOahu*  by  ike  Court) 

1.  GUABDXAN  AND  WaXD  ^954^MAItA0ElCBnT 

OF  Estate— In VESTUBNT  or  Funds. 

A  guardian  ia  required  to  pat  on  interest 
the  moneya  of  hia  ward,  unleai  the  aum  ia  ao 
amall  that  a  prodoit  person  would  not  aeek  an 
investment. 

[Ed.  Note. — For  other  cases,  aee  Guardian  and 
Ward,  CeQL  Dig.  %i  242-253 ;  Dec  Dig.  ^ 
64.] 

2.  Appeal  and  Ebbob  4^d4S  —  DisoBsrion- 

ASt  RDI.IHO  —  GUABDIAN  AND  WaBD  — IN- 
VESTMENT OF  Funds. 

Whether  the  funds  in  the  hands  of  a  guard- 
ian are  sufficiefit  to  justify  a  prudent  person  in 
aorlrfnr  an  investment  therefor  is  a  question  ad- 
droued  to  the  sound  discretian  of  the  trial  court, 
and  hia  finding  thereon  should  not  be  disturbed 
on  appeal,  unless  it  appears  that  thia  discretion 
has  Been  abused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  3812 ;  Dec  Dig.  «»946.] 

3.  Allowance  to  Quabdian. 

Becord  examined,  and  held  to  disclose  no 
rerersible  error  on  the  part  of  the  trial  court. 

Error  from  District  Court,  Muskogee  Coun- 
ty ;  E.  P.  De  Graffenrled,  Judge. 

Proceedings  between  W.  W.  Kerr  and  J. 
S.  Weathers,  guardian  of  Ora  and  Gertrude 
Smith,  minors,  and  others.  From  the  Judg- 
ment on  appeal  from  county  court,  Eerr 
brings  error.  Affinned. 

De  Booa  Baileyi  J>  E.  Wyand,  and  COiarles 
A.  Moon,  all  of  Miisk(^;ee,  for  plaintiff  In 
error.  Homer  Baug^an,  of  Mnskogee,  for 
defendants  in  error. 

KANB,  C.  J.  Tlie  nature  ot  this  pro- 
ceeding and  the  questions  Involved  fully  ap- 
pear from  the  Journal  entry  of  Judgment  en- 
tered In  the  court  below,  vhlch  reads  as 
follows: 

"Now,  on  this,  the  17th  day  of  December, 
ISIS,  coming  on  to  be  heard  in  open  conrt  in  its 
regular  order  the  above-entitled  cause  on  appeal 
from  the  county  court  of  Muskogee  county,  OkL, 
and  W.  W.  Kerr  appearing  by  his  attorneys, 
Bailey,  Wyand,  and  Moon,  and  J.  S.  Weathers, 
the  present  guardian  and  said  minora  appearing 
by  their  attorney,  Homer  Baughman,  both  par* 
ties  waived  a  jury  and  announced  ready  for 
trial:  whereupon  said  cause  was  beard  and  de- 
termined upon  the  transcript  in  this  cause  from 
the  county  court,  made  and  certified  by  the 
clerk  thereof  on  the  20th  day  of  October.  1913, 
and  filed  in  this  court  on  the  20th  day  of  Octo- 
ber, 1913.  And  the  court,  being  fully  advised, 
and  after  an  examination  thereof  and  argument 
of  counsel,  finds  that  this  appeal  ia  one  brought 
to  this  court  from  the  county  court  of  Muskogee 
county,  state  of  Oklahoma,  by  W.  W.  Kerr,  for> 
mer  guardian  of  said  minors,  from  an  order  of 
adjudication  upon  the  final  reiK>rts  filed  by  said 
guardian  and  bis  bondsmen. 

"i^e  court  further  finds  that  the  only  excep- 
<  tions  raiaed  by  said  W.  W.  Kerr  to  the  order 
of  said  county  court  adjudicating  his  said  final 
reports,  and  entered  in  said  court  on  the  6th 
day  of  October,  1913,  are  that  the  said  court. 
In  passing  upon  the  said  reports  with  reference 
to  the  estate  of  Gertmde  Smith,  made  a  charge 
against  said  guardian  for  interest  tn  the  sum  of 
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f93.20,  and  refused  to  allow  said  guardian  at- 
torney s  fees  in  the  sum  of  $10  for  preparing 
and  filing  bis  final  report. 

"The  court  further  finds  that  said  county 
court  erred  in  charging  aaid  guardian  the  son 
of  $93.20  as  interest,  and  in  refusing  to  allow 
him  the  sum  of  $10  as  attorney's  fees  in  prepaid 
ing  and  filing  his  final  report  in  said  cause,  and 
finds  that  said  guardian  should  only  be  charged 
with  the  sum  of  $40.76  interest  to  this  day,  and 
should  be  allowed  the  sum  of  $10  attorney's 
fees,  and  that  there  is  now  due  fr<Hn  the  said 
W.  W.  Kerr  to  the  estate  of  the  said  Gertrude 
Smith,  a  minor,  the  sum  of  $272.56,  and  that 
same  should  bear  interest  from  this  date  until 
paid  at  tbe  rate  of  6  per  cent,  per  annum. 

"To  all  of  which  W.  W.  Kerr  excepts. 

"Tbe  court  further  finds  that  the  exceptiona 
raised  to  said  order  with  reference  to  the  es- 
tate of  Ora  Smith  are  that  said  county  court 
erred  in  charging  tbe  guardian  with  tbe  sum  of 
$159.65  interest,  and  in  refusing  to  allow  him 
$10  for  attorney's  fees  in  the  preparing  and  &• 
ing  of  bis  final  report 

"The  court  finds  that  said  county  court  erred 
in  charging  said  guardian  the  sum  of  $150.65 
interest,  and  that  the  amount  of  interest  pn^ 
erly  chargeable  against  said  guardian  to  thn 
day  amounts  to  $138.94,  and  that  said  guard- 
ian should  be  allowed  credit  for  $10  as  attu- 
n^ey's  fees  for  preparing  and  filing  his  final  re- 
port, and  tliat  there  ii  now  due  and  payable 
from  aaid  guardian  to  the  estate  of  said  Ora 
Smith  the  sum  of  $138.59.  and  that  mm 
should  bear  interest  at  the  rate  of  6  per  cent 
per  annum  from  this  day  until  paid.  To  all 
which  W.  W.  Kerr  excepts. 

"The  court  further  flnda  that  the  said  W.  W. 
Kerr  requested  to  be  allowH  as  a  credit  the 
sum  of  $15  in  each  estate  aa  attorney's  fees  for 
perfecting  and  presenting  this  appeal,  but  that 
the  same  should  be  refused,  and  it  is  hereby  re- 
fused. To  all  of  which  the  aaid  W.  W.  Kerr 
excepts. 

"The  court  further  finds  that  the  costs  ot  this 
appeal  should  be  taxed  against  the  estates  oC 
Gertrude  Smith  and  Ora  Smith  equally. 

"It  is  therefore  considered,  ordered,  and  ad- 
judged that  the  said  W.  W.  Kerr  is  indebted  to 
tbe  estate  of  Gertrude  Smith  In  the  sura  tt 
$272.66,  and  that  said  sum  draw  interest  from 
this  date  until  paid  at  the  rate  of  6  per  cenL 
per  annum.  To  wtticn  the  said  W.  W.  Kerr  ex- 
cepts. 

"It  is  further  considered,  ordered,  and  adjudg- 
ed that  the  said  W.  W.  Kerr  is  indebted  to  tbe 
estate  of  Ora  Smith  in  the  sum  of  $1,20&S9, 
and  that  said  sum  bear  interest  at  the  rate  of  6 
per  cent,  per  annum  from  this  date  until  paid. 
To  which  the  said  W.  W.  Eerr  excepta. 

"Whereupon  said  W.  W.  Kerr  files  In  open 
court  his  motion  for  a  new  trial,  which,  being 
heard  by  the  court,  ia  overruled,  to  which  rul- 
ing he  excepts  and  prays  an  appeal  to  the  Su- 
preme Court  of  Oklanoma,  which  is  granted,  and 
for  good  cause  shown  said  W.  W.  Kerr  la  given 
45  days  from  this  day  within  which  to  prepare 
end  serve  case-made ;  amendments  thereto  to 
be  made  within  10  days  thereafter,  same  to  be 
signed  and  settled  upon  5  days*  notice  given  by 
either  party  to  the  other;  said  appeal  to  be 
filed  within  the  Supreme  Court  of  the  state  of 
Oklahoma  within  6  uHmtha  fnun  this  day.** 

From  thla  Journal  entry  It  appears  that 
tbe  grounds  of  complaint  on  the  part  of 
tbe  guardian  are :  (1)  ^lat  the  court  axed 
.In  settling  his  final  report,  and  erred  tn  re- 
quiring him  to  pay  Interest  upon  the  funds 
of  his  wards  In  bla  hands;  and  (2)  that  0» 
court  erred  In  refiuing  to  allow  h^  certain 
attomey*s  fees. 

[1]  The  first  assignmcait  of  error  la  prcd- 
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icated  upon  tbe  assumption  tbat  the  amount 
of  money  In  the  hands  of  the  guardian  was 
80  small  as  not  to  warrant  a  prudent  person 
in  seeking  an  investment  therefor.  In  sup- 
port of  this  proposition  counsel  say: 

"A  guardian  cao  only  be  charged  with  interest 
on  funds  belonging  to  a  minor's  estate  when  he 
neglects  to  loan  toem,  and  it  cannot  be  consid' 
ered  neglect  if  a  sum  safficient  to  meet  contin- 
gent expenses  be  kept  on  hand,  or  if  the  sum 
IS  K>  small  tbat  a  prudent  person  would  not  seek 
an  inTcstment" 

KnowItoQ  T.  Bradley,  17  N.  H.  458,  48  Am. 
Dec  609,  and  In  re  Elunck,  33  Misc.  Rep. 
267.  68  N.  T.  Supp.  629.  are  cited  In  support 
of  this  proposition. 

[2]  We  think  the  foregoing,  as  a  general 
gtatem^t  of  the  law.  Is  sound,  but  whether 
the  funds  In  the  bands  of  a  guardian  are 
safficient  to  Justify  a  pmdent  person  In  seek- 
ing  an  Investment  therefor  is  a  question  ad- 
dressed to  the  sound  discretion  of  tbe  trial 
court,  and  his  finding  thereon  sbonld  not  be 
disturbed  on  appeal,  unless  It  api^ears  that 
this  dlscr^on  has  been  abased.  We  see  no 
evidence  of  any  abase  of  sudi  discretion 
In  the  case  before  as. 

[3]  The  same  rule  also  applies  to  the  sec- 
ond proposition,  In  support  of  which  counsel 
dte  section  WB2,  Rev.  Laws  1910,  which  pro- 
vides: 

"Brery  guardian  must  be  allowed  the  amount 
of  bis  reasonable  expenses  incurred  in  tbe  exe- 
cution of  his  trust,  anci  he  mast  alao  have  such 
compensation  for  bis  services  as  the  court  in 
which  bis  accounts  are  settled  deems  just  and 
reasonable." 

In  our  judgment,  the  compensation  allowed 
tbe  guardian,  tbe  interest  charged  against 
hSm,  and  the  amount  allowed  bim  for  attor- 
ney's fees  are  jast  and  reasonable.  We 
therefore  see  no  reason  for  disturbing  the 
action  of  tbe  court  below  in  the  settlement 
of  bis  acoonnts.  All  the  Jasttcea  concur. 


(64  OU.  SOS) 

ST.  PAUL  FIRE  &  MARINE  INS.  CO.,  OF 
ST.  PAUL.  MINN.,  v.  BARL.   (No.  5708.) 

(Suprune  Court  of  Oklahoma.   Dec;  21,  1915.) 

(SyUahiH  hy  the  Court.) 

1.  GoKPORATions  ^=>672  —  Action  AGAiHar 
FoEEiON  Cobpobation—Pleaoinq— Affida- 
vit Attached  to  Answer— Requisites. 

Where  the  petition  of  the  plaintiff  alleges 
that  tbe  defendant  is  a  foreign  corporation^  and 
the  defendant  does  not  imt  the  question  in  issue, 
a  satMeouent  affidavit  by  an  attorney  under  sec- 
tion 4766,  Rev.  Lews  1910.  is  sufficient  without 
an  affirmative  showing  in  such  afSdavit  that 
the  defendant  is  a  foreign  corporation. 

[Eld.  Note.-^or  other  cases,  see  Corporations, 
Cent  Dig.  ||  2645-2649;  Dec.  Dig.  «»672.] 

2.  PuBADiNo  «=»304  —  Action  on  Policy  t- 
Evidence. 

Where' the  execution  of  a  policy  of  insur- 
'ance  is  denied  under  oath  by  tbe  defendant,  who 
is  alleged  to  be  the  maker  thereof,  the  burden  is 
on  .the  plaintiff  to  i>rove  the  execution  of  the 


policy  of  insurance  by  at  leaM  a  prima  fade 
showing  before  the  policy  Is  entitled  to  be  in- 
troduced in  evidence. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig,  {|  908,  909;  Dec.  Dig.  «»301.] 

Commissioners*  Opinion,  Division  No.  8. 
Error  from  District  Court,  Murray  County; 
R.  McMillan,  Judge. 

Action  by  R.  H.  Earl  against  the  St  Panl 
Fire  &  Marine  Insurance  Company,  of  St 
Paul,  Minn.,  a  corporation.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

Bnrwelli  Crockett  &  Johnson,  of  Oklahoma 
City,  for  plalntUr  In  error.  -  Ira  M.  Roberts, 
of  Salphar,  for  defendant  In  error. 

RITTENHOUSE,  C.  t1]  This  action  was 
brought  against  the  St.  Paul  Fire  &  Marine 
Insurance  Company,  of  8t  Paul,  Minn.,  by 
R.  H.  Earl,  to  recover  $500  on  a  certain  fire 
insurance  policy  alleged  to  have  been  Issued 
by  said  company  on  one  Stover  gasoline  en- 
gine and  one  gristmill  and  mactiinery  which 
is  alleged  to  have  been  destroyed  by  fire. 
An  answer  was  filed  denying  under  oath  that 
the  company  had  ezeonted  the'  policy.  No 
proof  was  made  by  the  plaintiff  of  its  execu- 
tion, but  it  is  contended  that,  Inasmuch  as 
the  affidavit  attached  to  the  answer  was 
sworn  to  by  an  attorney,  the  same  was  Insuffi- 
cient, because  it  did  not  comply  with  section 
4765,  Rev.  Laws  1910,  by  showing  that  the 
defendant  was  a  foreign  corporation,  and  it 
is  Insisted  that  a  showing  in  said  affidavit 
that  the  general  agents  of  the  said  company 
were  not  residents  of  the  state  of  Oklahoma, 
and  were  not  then  within  the  state,  is  In- 
sufficient upon  which  to  base  an  affidavit  un- 
der said  section,  and  thereby  allow  the  at- 
torney to  verify  such  affidavit.  This  la,  of 
course,  a  technical  objection  to  the  verifica- 
tion. To  say  that  the  general  agents  were 
not  then  within  the  state  does  not  fully  com- 
ply with  the  provisions  thereof;  but  this 
court  Is  not  blind  to  the  fact  that  the  plain- 
tiff alleged  in  his  pettUon  that  the  St  Paul 
Fire  &  Marine  Insurance  Company  Is  a  for- 
eign corporatloo,  duly  organized  and  exist- 
ing under  the  laws  of  the  state  of  Minnesota, 
with  its  principal  place  of  business  at  St 
Paul,  Minn.,  and,  having  pleaded  thlij  as  a 
fact  In  his  petition,  the  plaintiff  will  not  be 
allowed  to  urge  here  that  an  affidavit  filed 
subsequent  thereto,  and  which  does  not  spe- 
cifically say  that  the  defendant  is  a  foreign 
corporation.  Is  Insufficient  because  It  failb  to 
opntaln  such  affirmative  statement  In  view 
of  the  admitted  fact,  a  statement  that  affl' 
ant  was  tbe  attorney  for  the  defendant,  and 
tbat  the  general  agents  of  said  defendant 
company  are  not  residents  of  tbe  state,  anA 
not  now  within  the  state.  Is  a  sufficient  com- 
pliance with  the  statute. 

[2]  A  denial  under  oath  of  the  execution 
of  the  policy  puts  the  burden  of  proving  such 
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execQttim  npoo  ttie  plaintiff,  and  tbe  only 
attempt  to  dlac^haiie  sncb  borden  was  his 
teatUnony  that  he  had  recetred  the  policy 
from  a  Mr.  Grlssom  two  or  three  days  after 
he  had  paid  Grlssom  the  premium  of  $18.76. 
The  policy  was  Introduced  In  evidence,  conn- 
terslsned  by  S.  W.  Grlssom.  No  evidence 
was  offered  to  show  that  S.  W.  Grlssom  was 
the  ngeat  of  the  company  wlUi  authority  to 
Issne  and  countersign  pedicles  ot  insurance; 
and.  the  plaintiff  having  failed  to  show,  by 
competent  evidence  that  the  policy  was,  in 
fact)  executed  by  the  company,  he  was  not 
entitled  to  have  the  policy  admitted  In  evi- 
dence. It  Is  provided  by  section  4789^  Bev. 
laws  1910: 

"In  aU  actions,  altecatlons  of  die  ezecation 
of  written  iastrumeots  and  •Ddoraements  there- 
on, of  tlie  existence  of  a  corporation  or  part- 
nership, or  of  any  appointment  of  anthority,  or 
the  correctness  of  any  account  duly  verified  by 
the  affidavit  of  the  party,  his  agent  or  attorney, 
shall  be  taken  as  troe  aaleas  the  denial  of  the 
same  be  verified  by  the  affidavit  of  the  party, 
his  agent  or  attorney.** 

This  section  was  cuistraed  in  the  case  of 
Richardson  et  aL  v.  Fellner  et  aL.  9  Okt 
618,  00  Pac  270,  wherein  It  was  held  that 
tbe  execution  of  a  note  wMcb  Is  denied  un- 
der oath  by  the  defendants,  who  were  tbe 
alleged  makers,  that  the  burden  In  on  the 
plaintiff  to  prove  the  execution  of  the  note 
and  the  genuineness  of  the  signature  of  the 
makers. 

We  therefore  conclude  that  the  defendant, 
having  denied  the  execution  of  the  policy  un- 
der oath,  brought  itself  within  section  4759, 
snpra,  and  the  burden  of  proving  the  execu- 
tton  of  the  policy  and  the  genuineness  of  tbe 
slgx^ture  was  upon  tbe  plaintiff,  and  this 
burden  the  plaintiff  failed  to  discharge. 

The  cause  should  therefore  be  teversed 
and  remanded  for  a  new  trial. 

FEB  CDBIAM.  Adt^ited  in  wholflb 

(46  Okl.  543)  =- 

STALCUP  T.  BTOLLBN  et  aL   (No.  6881.) 
(Supreme  Oonrt  of  OUahona.   Dec  14,  IfOS.) 

(Byllahut  by  the  OourtJ 

IlTDMNS    «=»18  —  DESCBHT  ~  PABBHT  AlTD 

Gbxld. 

B.,  a  minor  Choctaw  Indian,  died  during  tbe 

month  of  September,  1906,  before  receiving  his 
allotment,  leaving  surviving  him  his  father,  who 
was  an  enrolled  Choctaw  fudian,  and  bis  moth- 
er, who  was  not  of  Indian  Mood.  BM,  that 
after  allotment  the  whole  estate  ascended  to  the 
Indian  father  to  the  excludon  of  the  white 
mother. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  I  49;  Dec  Dig.  «»18.] 

Brror  from  District  Court.  Iib;ClaIn  Coun- 
ty; B.  McMillan.  Judge. 

Action  between  Mollie  Stalcup,  n^e  Ever- 
-Idge,  and  J.  S.  Mullen  and  others.  Prom  the 
judgment,  the  party  Urst  mentioned  brings 
error.  Affirmed. 


Crump '  ft  Skinner,  of  HolteiTine,  tar 
plaintiff  In  error.  EL  A.  Ledb^ter,  oC  Ard* 
more,  for  defendants  In  error. 

KAMI^  0.  J.  Vtds  1m  a  eontrorergy  be- 
tween the  paternal  and  maternal  heirs  of 
Thmnas  Dudley  Bverldge,  a  minor  Gboctaw 
Indian,  who  died  during  the  mtrntta  of  8e^ 
tember,  1005.  before  receivli^c  his  aUotmeai^ 
leavhig  surviving  him  his  fotho-,  Thomata  W. 
E>?erldge,  who  was  an  mrolled  Choctaw  In- 
dian, and  his  mother,  imUe  Eveitdge^  who 
was  not  of  Indian  blood.  The  question  is^ 
after  the  land  was  allotted  did  tbe  estate 
ascend  equally  to  the  father  and  mother,  or 
did  the  whole  estate  ascend  to  the  Indian 
father  to  the  exdnslon  of  the  white  motlier? 
Tbe  court  below  held  that  the  estate  ascend- 
ed to  the  Indian  ftther,  and  this  eonduatou. 
we  think,  la  supported  by  the  authorities. 
A  late  case  so  holding,  which  seems  to  be 
precisely  In  point,  Is  GUlum  v.  Anglln,  145 
Pac:  1146.  not  yet  offldally  reported,  where- 
in it  was  held: 

"Upon  the  death  of  mixed  blood  minor  diildm 
of  the  Choctaw  Tribe  of  Indians,  the  fee  in  thor 
allotments  ascends  to  the  parent  of  tribal  blood, 
and  not  to  the  paruit  who  has  become  a  dtisn 
of  the  tribe  by  virtne  of  an  intennarriage;'* 

V^oa  the  authority  of  this  and  other  cases 
which  seem  to  be  to  the  same  effect,  tbe 
Judgment  of  the  court  below  la  afllnned. 
All  the  Justices  concur. 


(B<  Okl.  SI) 

LYONS  et  al,  v.  FULSOM.   (No.  61S8.) 
(Supreme  Court  of  Oklahoma.  Dec  14,  19154 

1.  GuASoiAN  ANn  Wabo  ^=a182— ACTION  oa 
Guabdian'b  Bono — Pabties. 

A  minor,  by  his  legal  guardian,  may  main* 
taio  an  action  (m  the  offidal  Ixaid  of  a  former 

guardian.  ' 

[Ed.  Note.~For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  SS  423,  623-^  638-662.  664- 
603;  Dec  Dig.  «S='182.1 

2.  Gdardian  Ann  Wabd  ^»182— AonoK  oa 
GuABDiAN's    Bond  —  AFFonmiBaT  or 

GUABDIAN — ^EVIDENCa. 

Letters  of  guardianship  are  oompetnt  evi- 
dence of  the  appointmHtt  of  the  punoa  named 
therein  as  guardian. 

[Ed.  Note.— For  other  cases,  see  Qnardiaa  and 
Ward,  Cent.  Dig.  SS  423,  628-636^  638-603;  664- 
063;  Dec.  Dig.  «=»m.!| 

Commissioners'  Opinion,  Divlston  Na  8 
Error  from  Superior  Court,  Muskogee  Oona- 
ty;  Farrar  U  McCain,  Jui^e^ 

Action  by  WUlle  Fulsom,  a  minor,  by  his 
guardian,  B.  Broaddns,  against  Bruoe  Lyons 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Affirmed. 

De  Boos  BaUey,  J.  BL  Wyand.  and  Cbas. 

A.  Moon,  all  of  Muskogee,  for  plalntHTs  in 
error.    Alvln  F.  Molony.  of  Wagoner,  and 

B.  Broaddus,  ni  iSxakogee,  for  deCmdant  ia 
error. 
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BUCAKMORB,  O.  This  action  was  com- 
menced in  tbe  sapwlor  court  of  Muskogee 
county  <m  Aogast  29, 1912,  by  ^mile  Falswi, 
a  niliior,  by  Ids  guardian,  B.  Broaddos,  as 
plaintiff,  acaJnst  Bruce  I^odb  and  Darld 
Roberts,  deCendants,  It  being  alleged,  In  sob* 
stance,  that  B.  Broaddus  was  tbe  duly  ap- 
pointed, qualified,  and  acting  guardian  of 
plaintiff,  a  minor;  that  on  January  25,  1906, 
one  Louis  S^ll80^I  was  duly  appointed  guard- 
ian of  tbe  person  and  estate  of  tbe  plalntlfl 
by  tbe  county  court  of  Muskogee  county; 
Hiat  on  Jnne  29,  1908,  said  Louis  Fulsom,  to- 
gether with  the  defendants,  L;<»is  and  Rob- 
erts, as  sureties,  executed  and  delivered  his 
bond  as  guardian,  which  was  on  said  day 
duly  filed  and  approved,  and  letters  of  guard- 
ianship were  thereupon  issued  to  said  Louis 
Fulsom,  who,  as  such  guardian,  took  posses- 
sion of  property  and  assets  of  the  estate  of 
plalntlfl  and  r^alned  in  the  office  and  acted 
as  such  guardian  until  about  July  6,  1912; 
that  as  such  guardian,  said  Louis  Fulsom 
collected  and  received  939&76  derived  from 
the  sale  of  a  portion  of  plaintiff's  estate,  con- 
verted the  same  to  bis  own  use,  and  failed 
and  refused  to  account  therefor;  that  he 
was  duly  cited  to  appear  and  render  an  ac- 
count as  guardian  and  show  cause  why  he 
should  not  be  removed;  that  an  accounting 
was  had,  upon  which  it  was  found  and  de- 
termined by  the  county  court  of  Muskogee 
county  that  there  was  due  and  owing  to  the 
estate  of  the  minor  by  said  guardian  the 
sum  of  $398l75;  that  said  guardian  had 
breached  the  bond  in  appropriating  said  mon- 
ey to  his  own  us&  Defendants  demurred 
generally  to  the  petition,  which  demurrer 
was  overruled,  and  thereafter  by  verified  an- 
swer they  spedflcally  denied  the  allegations 
of  the  petition ;  but  upon  trial  amended  their 
answer  to  admit  that  upon  the  filing  and  ap- 
proval of  the  bond  In  suit  letters  of  guard- 
ianship were  issued  to  Louis  rulsom,  and 
that  he  took  possession  of  the  estate  of  tbe 
minor  plaintiff.  The  cause  was  tried  to  tbe 
court 

The  deputy  clerk  of  the  county  court  of 
Muskogee  county  identified  the  letters  of 
guardianship  of  the  present  guardian^  B. 
Broaddus,  his  evidence  being  as  follows: 

"Q.  I  win  ask  yon.  Mr.  Hart,  to  look  at  that 
•ad  state  what  It  ia.  A.  Tfaaf  s  the  letters 
of  gnaxdiansUp— Vnuie  Folsom's  guardlansliip. 


Q.  Issued  to  whomf  A.  "WtOSn  Tulsom,  a 
minor,  B.  Bioaddui.  guardian." 

The  letters  were  Introduced  In  evidence 
over  the  objection  of  defendants,  there  ap- 
pearing thereon  tbe  indorsement: 

"Beootded  aa  19th  day  of  August*  191%  la 
guardian  recoril  Na  2,  p.  520l" 

The  bmd  declared  <ni,  in  statutory  form, 
and  tbe  findings  end  Judgment  of  the  county 
court  that  the  frarmer  guardian,  Louis  Ful- 
som, had  appropriated  to  his  own  use  |88&7ff 
of  tbe  estate  of  the  plaintiff,  and  remorlng 
him  as  guardian,  were  Introduced  in  evldenoe. 
There  was  Judgment  for  plaintiff. 

[1]  Defendants  here  contend  that  this  ac- 
tion cannot  be  maintained  In  the  name  of 
tbe  ward,  but  that  the  guardian  alone  Is  a 
proper  party  plaintiff  In  such  action.  Thhi 
question  Is  no  longer  an  open  one  In  this 
Jurisdiction.  In  TItie  Guaranty  &  Sure^ 
Co.  V.  Slinker.  35  Okl.  128^  128  Faa  696,  It 
is  said  in  the  syllabus: 

"A  minor,  bj  Us  legal  guardian,  may  maintain 
an  action  on  the  i^dal  bond  of  a  fiDnner  raudi- 
an,  although  tbe  bond,  wUdi  was  executed  prior 
to  statehood,  was  made  payable  to  the  United 
States  ot  AjQerica." 

it]  It  is  again  contended  by  defendants 
that  the  evidence  was  Insufficient  to  show 
the  authority  and  capacity  of  the  present 
guardian,  B.  Broaddus,  to  appear  In  the 
cause,  in  that  his  appointment  as  guardian 
'was  not  proved ;  that  the  letters  of  guardian- 
ship Introduced  in  evidence  were  not  suffi- 
dently  identified,  and  that  even  if  such  were 
the  case,  that  th^  were  Inadmissible  to  prove 
his  ai^Intment  for  the  reason  that  the  stat- 
ute, section  5481,  Gomp.  L.  1909,  provides: 

"All  letters  of  gaardianaUp  issned,  and  all 
guardians'  IxnidB  executed  under  the  proviaioDS 
of  this  article,  with  the  affidavits  and  certificates 
thereon,  mast  be  recorded  by  the  Judge  of  the 
county  court  having  jurisdiction  of  the  posons 
and  estates  of  the  wards" 

—by  reason  whereof  only  the  record  entry 

of  such  letters  was  competent. 

To  this  we  cannot  agree.  It  is  evident 
from  the  record  before  us  that  the  original 
letters  of  guardianship  were  offered  in  evi- 
dence and  considered  by  tbe  court;  and  In 
our  <9inlon  such  evidence  was  clearly  com- 
petent to  establish  the  appointment  of  the 
present  guardian.  The  Judgment  of  the  trial 
court  Aould  therefore  be  affirmed. 

PHR  ODBIAM.   Adopted  In  wholes 
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BERBT  et  iL  T.  OITT  OF  STILLWATER 

•tal.  (No.  6889 J 
(Sapnme  Ooort  of  Oklolioiiia.  Doe.  14, 1915.) 

(Byllaiua  hy  tht  Court.) 

1.  Municipal  CoBPoaATioNS  «8=>292  —  Peti- 
tion FOB  IMFBOVEUENTS— Requisites. 

It  is  not  mandatory  that  the  property  own- 
ers' petition  for  improTenftnta,  required  by  sec- 
tion 617,  Rev.  Laws  1910,  shall  show  upon  its 
face  that  it  was  signed  by  a  majority  of  the  own- 
ers in  ai«a  of  the  land  liable  to  assessment  to 
pay  for  sudi  improTements. 

[Ed.  Note.— For  other  cases,  see  Muiu4^,al 
Corporations,  Cent  Dif.  ||  768-772;  Dec.  Dig. 
•^292.] 

2.  Municipal  OoRPOBATioNe  ^=^292  —  Peti- 
tion FOB  IMPBOVEUENTS — NUMBEB  OF  SlON- 
EBS— DETEBMINATION  OF  SOFFICIENOT— PBE- 
aUMPTION. 

Whether  the  owners  of  more  than  one-half 
of  the  land  liable  to  assessment  signed  the  peti- 
tion is  a  question  for  the  mayor  and  board  of 
commissioners  of  the  dty  to  determine  before 
taking  action  pursoant  to  the  petition ;  and,  in 
the  absence  of  any  attack,  either  direct  or  col- 
lateral, upon  their  findings,  it  must  be  presumed 
that  they  found  that  the  petition  contained  the 
requisite  number  of  names,  and  that  this  find- 
ing is  correct 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  U  768-772;  Dec.  Dig. 
«=>292.1 

3.  Municipal  Oobporatioks  ^=>292  —  Peti- 
tion FOB  IMPEOVEMENTB  —  RESOLUTION  OF 

School  Dibtbict. 

A  resolution  duly  passed,  signed,  and  at- 
tested by  a  school  district,  stating,  in  substance, 
that  the  school  district  favor  and  petition  the 
city  commissioners  to  pave  a  certain  street  upon 
which  it  owns  abutting  lots,  a  duly  attested  copj 
of  which  is  filed  with  the  proper  municipal  om< 
cers,  constitutes  a  sufficient  petition  to  meet  the 
requirements  of  section  617,  Rev.  Laws  1910. 

[Ed.  Note. — For  other  cases,  see  Mnnicn)al 
g^njions.  Cent  Dig.  H  76&-772:  Dea  Dig. 

4.  Municipal  Cobpoutxons  «s»292  —  Peti- 
tion FOB  IMPBOVEHKNTS  —  RESOLUTION  OT 

School  Distbict. 

Section  618,  Rev.  Laws  1910.  provides: 
"Any  property  which  shall  be  owned  by  the  city 
or  county,  or  any  board  of  education,  or  school 
district,  shall  be  treated  and  considered  the  same 
as  the  property  of  other  owners,  and  the  proper- 
ty of  any  city,  county,  school  district,  or  board 
of  education  within  the  district  to  be  assess- 
ed shall  be  liable  and  assessed  for  its  proper 
share  of  the  cost  of  such  improvements,  in  ac- 
cordance with  the  provisions  of  this  article." 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  H  768-772;  Dec  Dig. 

EJrror  from  District  Court,  Payne  County; 
A.  H.  Huston,  Judge. 

Action  by  W.  E.  Berry  and  anotber  against 
the  City  of  Stillwater  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror. AiQrmed. 

a  L.  Burdick,  of  Stillwater,  for  plaintiffs 
In  error.  Chester  H.  Lowry,  of  Stillwater, 
for  defendants  in  error. 

KANE^  a  J.  This  was  a  suit  In  equity, 
commenced  by  the  plaintiffs  in  error,  plain- 
tiffs below,  for  the  purpose  of  securing  a 


permanent  Injunction  against  tiie  dty  of 
Stillwater  and  its  officers,  enjoining  than 
from  paving,  grading,  curbing,  and  guttering 
a  portion  of  a  street  within  the  limits  of  said 
dty,  upon  which  said  plaintiffs  owned  aDat- 
ting  lots.  Hereafter  the  parties  will  be 
designated  "plalntUts"  and  "defendants" 
respective,  aa  they  iqtpeared  In  Qte  trial 
court 

After  the  plalntUTs  introduced  all  thdr 
evidence  and  rested,  the  trial  court  sustained 
a  demurrer  thereto,  dissolved  the  temporary 
injunction  theretofore  granted,  and  rendered 
Judgment  In  favor  of  the  defendants  for 
costs.  Thereupon  this  proceeding  in  error 
was  instituted  for  the  purpose  of  reviewing 
the  action  of  the  trial  court  The  grounds 
for  reversal  are  summarized  by  counsel  tar 
the  plaintiffs  In  their  brief  substantially  as 
follows: 

(1)  The  property  owners'  petition  for  im- 
provements required  by  section  617,  Rev. 
Laws  Okl.  1910,  did  not  show  upon  Its  face 
that  it  was  signed  by  a  majority  of  the  own- 
ers in  area  of  the  land  liable  to  assessment 
for  street  ImiwoTements,  aa  is  required  by 
said  section. 

^  Said  petition  for  improvements  was 
signed,  "A.  J.  Hartenbower,  Chrm.  of  the 
Brd.  of  Education."  As  under  our  statute 
there  is  no  such  person  as  "chairman  of  the 
board  of  education,"  the  petition,  in  so  far 
as  it  purported,  to  be  the  petition  of  school 
district  No.  16,  which  owned  lots  abuttliw  on 
said  street,  was  a  nullity. 

(3)  The  board  of  education  has  no  power 
to  petition  for  paving,  the  payment  for  wbldtt 
the  school  district  would  be  liable.  The 
school  district  has  only  such  powers  as  are 
given  it  by  statute,  and  such  as  are  neces- 
sarily Implied  within  the  scope  of  these  pow- 
ers expressly  conferred;  and  the  power  to 
pave  or  otherwise  improve  the  streets  ad- 
joining the  property  of  the  district  Is  not 
expressly  conferred. 

(4)  The  signing  of  the  petition  contracting 
debt  against  the  school  district  was  In  excess 
of  .  the  estimate  provided  for  that  year,  and 
was  therefore  contrary  to  section  26,  art  10, 
and  void. 

[1-3]  In  our  Judgment,  the  property  own- 
ers' petition  for  improvements  filed  herein 
contains  all  the  necessary  averments  ot  fact 
and  is  sufficient  It  is  true  that  It  does  not 
speclflcally  state  that  the  property  ownen 
signing  it  own  mwre  than  one-half  In  area  «t 
the  land  liable  to  assessment  for  snch  Inh 
provements,  but  that  is  not  an  absolute  n- 
qulrement  of  the  statute.  Whether  the  own- 
ers of  more  than  one-half  of  the  land  liable 
to  assessment  signed  the  petition  is  a  qoes- 
tlon  for  the  mayor  and  board  of  commission- 
ers of  the  city  to  determine  before  taking 
action  pursuant  to  the  petitl<xi;  and,  in  the 
absence  of  any  attack,  either  direct  or  cot- 
lateral,  upon  their  findings,  it  must  be  pre- 
sumed that  they  found  that  the  petitioa  con- 
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tAlned  the  requisite  number  of  names  and 
that  this  finding  Is  correct 

In  Allen  v.  City  of  Portland,  35  Or.  420,  68 
Pac.  009,  It  was  contended  that  the  petition 
should  show  the  requisite  facts  affirmatively, 
so  that  It  would  be  perfectly  pertinent  and 
apparent  without  evidence  aliunde  that  It 
was  subscribed  to  by  one-half  t3ie  property 
owners  affected.  In  pasdng  upon  this  ques- 
tion the  court  says: 

"We  believe  the  better  view  to  be  that  the 
coinnion  council  Ib  clothed  with,  and  acts  in  the 
exercise  of,  quasi  judicial  functions  while  in  the 
employment  of  its  power  and  authority  under 
the  charter  in  making  such  improvementa.  But 
the  question  as  to  its  jurisdicHon  to  act  in  any 
given  case,  like  courts  of  limited,  special,  and 
inferior  jurisdiction,  ife  always  open  to  inquiry ; 
and,  in  any  event,  its  decision  or  determination 
may  be  attacked  collaterally  for  want  of  Buch 
jurisdiction." 

On  the  next  pri^osltion  we  may  grant  that 
the  petition  signed  as  above  Indicated  was 
not  properly  signed  by  the  school  district, 
and  still  the  contention  of  counsel  for  the 
plaintiffs  win  not  avail.  Attached  to  the 
property  owners*  petition  we  find  the  fonoW' 
ing  resolution: 

"Be  it  resolved  by  the  board  of  education  of 
the  city  of  Stillwater  and  outlying  territory, 
school  district  No.  16  of  Payne  coun^,  Okl.: 

*vrhat  school  district  No.  16  and  the  board  of 
education  thereof  favor  and  petition  the  commis- 
sioners of  the  city  of  Stillwater  for  the  paving 
of  Duck  street  from  the  north  line  of  Ninth 
avenue  to  the  north  hoe  of  Eighth  avenue,  in- 
cluding the  street  intersections  of  Eighth  avenue 
and  Dock  street;  such  paving  to  be  of  Ber- 
madcz  asphultic  concrete  at  uast  two  inches 
in  tfaicknen  upon  a  four-inch  concrete  base,  with 
all  necessary  curb,  storm  sewers,  drains,  gutters, 
grading  and  excavation,  manholes,  catch-basins, 
and  inlet  basins,  to  be  thirty  feet  in  width  from 
the  north  line  of  Ninth  avenue  to  the  south  line 
of  Eighth  avenne,  the  intersection  of  Eighth  ave- 
nue and  Duck  street  to  have  returns  on  the 
north  conforming  to  the  curbing  and  paving  now 
in  on  Duck  street  north  of  the  proposed  improve- 
ment,, and  on  the  east,  west,  and  south  to  have 
returns  thirty  feet  In  width  from  face  of  curb  to 
face  of  curb. 

"That  the  president  or.  chairman  of  the  board 
of  education  be  aod  is  hereby  authorized  to  sign 
the  name  of  "The  Board  of  Edncation  of  School 
District  No.  16'  to  the  petition  for  such  im- 
provementa, and  attach  thereto  a  copy  of  this 
resolution  to  be  duly  attested  by  the  clerk  of 
the  board  of  education  with  the  seal  tiiereto  at- 
tached. 

"Adopted  and  approved  this  20th  day  of  An- 
ffust,  1913.  A.  J.  Hartenbower, 

**Prefiident  of  Board  of  Education,  School  IMs- 
trict  No.  16.  Payne  Co.,  Okl. 

^'W.  K.  Grady, 
"W.  W.  Kolbum. 
"D.  R.  Jones, 
"Members  of  Board  of  Education.** 

We  think  this  resolution  in  Itself,  upon 
being  filed  with  the  proper  municipal  officer, 
constituted  a  sufficient  property  owners'  peti- 
tion to  meet  the  requirements  of  section  617, 
supra.  This  section  does  not  require  a  peti- 


tion signed  by  pr(^erty  owners.  It  provides: 

"If  the  owners  of  more  than  one-halt  of  the 
land  liable  to  assessment  for  any  such  improve- 
ment shall  petition  the  mayor  and  conndl.*'  etc. 

It  follows  that  under  this  section  the  peti- 
tioners may  file  several  petitions,  if  they  see 
fit,  provided,  in  the  aggregate,  a  sufficient 
number  petition  to  comply  with  the  statu- 
tory requirement. 

[4]  To  the  principle  that  a  sdiool  board 
has  only  such  powers  as  are  given  It  by  stat- 
ute there  can  be  no  dissent.  Without  Inquir- 
ing In  detail  Into  the  powers  conferred  upon 
boards  of  education  In  this  state,  it  will  be 
sufficient  for  the  purpose  of  this  case  to  call 
attention  to  section  618,  Bev.  Laws  OkL 
1910,  which  provides: 

"Any  property  which  shall  be  owned  by  the 
city  or  county,  or  any  board  of  education,  or 
school  district,  shall  be  treated  and  considered 
the  same  as  the  property  of  other  owners,  and 
the  properly  of  any  city,  county,  school  district, 
or  board  of  education  within  the  district  to  be 
assessed  shall  be  liable  and  assessed  for  its  prop- 
er share  of  the  cost  of  such  improvements,  in 
accordance  with  the  provisions  of  this  article." 

It  seems  to  tis  that  this  section  Is  a  com- 
plete answer  to  the  third  contention  of  coun- 
sel. A  case  supporting  this  conclusion  is 
Board  of  Trustees  of  City  Schools  v.  City  of 
Sherman,  91  Tex.  188,  42  S.  W.  546. 

Section  26,  art  10,  Constitution,  which 
counsel  contends  to  be  violated  if  this  assess- 
ment la  joined,  provides  that: 

"No  county,  dly,  town,  township,  school  dis- 
trict, or  other  political  corporation,  or  subdi- 
vision of  the  state,  shall  be  allowed  to  become 
indebted,  in  any  manner,  or  for  any  purpose,  to 
aa  amount  exceeding,  in  any  year,  the  income 
and  revenue  provided  for  such  year,  without 
the  assent  of  three-fifths  of  the  voters  thereof, 
voting  at  an  election,  to  he  held  for  that  pur- 
pose,'' etc 

Assuming,  as  counsel  contends,  that  the 
mere  signing  of  the  prt^erty  owners'  petition 
contracted  a  debt,  we  are  unable  to  gather 
from  the  abstract  accompanying  the  brief  of 
the  plaintiff  in  error  whether  such  Indebted- 
ness would  be  In  violation  of  the  constitution' 
al  limitation.  In  the  "estimate  for  general 
fond"  we  find  an  item:  "Street  paving,  $741.- 
69."  This  may  or  may  not  have  been  the 
estimate  for  paying  the  first  assessment  on 
this  street  paving  contract  Mr,  Hartenbow- 
er, testifying  about  this  Item,  does  not  seem 
to  be  certain  as  to  what  it  included,  and,  in 
the  absence  of  positive  evidence  on  this 
point,  In  view  of  the  extremely  technical  na-> 
tnre  of  this  objection,  we  do  not  feel  called 
upon  to  speculate  as  to  what  the  Item  really 
covers. 

For  the  reascais  stated,  the  Judgment  of  tb» 
court  below  la  affirmed.  AH  the  Jnattoes  con- 
cur. 
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KANSAS  cm  SOtFTHBBN  HT.  00.  t. 

HXiNDERSON.    (Na  5814.) 
(Sapnina  Court  of  OUaboma.   Dee.  21,  iSiH.) 

fSyUabu*  ly  tKe  Court.) 

1.  KAII.BOADS   *=>482  —  FmM  —  SUFFICIKNCT 
or  KVIDENOE. 

Upon  a  careful  ezaminatioD  of  the  evidence, 
the  same  ia  found  to  be  inanfflclent  to  support 
the  cause  of  action  counted  npon. 

[Ed.  Note.— 'For  otlwr  cases,  see  BailrMda, 
Oent  Di«.  H  178(^1782.  17»4-17S6;  Det  Di«. 

2.  Appbai.  and  Bbboi  «s9lO01— VsBDZcr— 

BVIDBNCK. 

The  verdict  of  a  jury  must  be  rendered  nih 
on  evidence  reasonably  tending  to  aupport  same, 

and  not  upon  conjecture. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  3ft22,  3928-3934;  Dec 
Dig.  4=>1001.] 

3.  ILuaJWADs  «s»482  ~  FiBKS  —  Acnoit  worn 

DAMAQEa— E  V IDBNCS. 

An  action  to  recover  damages  for  the  bom* 
ing  of-  a  barn  by  sparks  emitted  from  an  en- 
gine of  a  railway  company  cannot  be  supported 
npon  proof  of  the  mere  possibility  that  the  fire 
was  caused  in  that  manner. 

[Ed.  Not&— For  other  cases,  see  Railroads, 
Gent  Dig.  H  1780-1782,  1734r-1736;  Dee.  Dig. 
<8=»482.] 

Cwnmissloners'  Opinion,  Division  No.  L 
Error  from  County  Court,  SeQQoyab  Connl7 ; 
J.  G.  McOomer,  Judge. 

Action  by  A.  H.  Henderson  against  tbe 
Kansas  City  Southern  Railway  GonUTany. 
Judgment  for  plaintiff,  and  defendant  brings 
error.   Reversed  and  remanded. 

Kyle  &  McComba,  of  Salllsaw,  and  James 
R.  McDonough,  of  Ft  Smith,  Ark.,  for  plata- 
tlff  In  error.  J.  H.  Jarman,,  of  SalUsaw,  for 
d^endant  In  errw. 

COLLIER,  a  This  Is  an  action  brought 
by  A.  H.  Hoidenwn,  herdnafter  designated 
plaintiff,  against  tbe  Kansas  CStj  Southern 
Railway  Company,  hereinafter  called  defend- 
ant, to  recover  damages  for  the  destruction 
by  fire  of  a  bam  and  Its  contents.  The  evi- 
dence of  plaintiff  Is  substantially  aa  follows: 
Plaintiff  was  the  omier  of  a  bam  located  230 
t&ett  on  the  west  side  of  defendant's  nOlroad. 
and  about  4  ndles  north  of  Blarble  City.  13ie 
bam  was  built  at  lumber,  lengthwise  with 
and  parallel  to  the  railroad.  Tb»  roof  slant- 
ed from  the  railroad,  and  Uiere  was  no  roof 
or  other  obstruction  between  the  railroad  and 
the  ledde  of  the  bam  next  to  it  There  was 
an  open  epace  2  feet  wide  and  4  feet  from  the 
ground,  running  the  entire  length  of  the  bam 
on  tbe  side  next  to  the  railroad,  and  the 
same  side  was  slatted  up  with  2-tnch  slats 
running  horizontally  and  about  an  inch  apart 
Underneath  this  2-foot  open  space  on  the  in- 
side of  the  bam  was  a  trough  and  manger,  in 
which  feed  for  stock  was  placed  from  the 
outside  through  this  open  space.  The  south 
end  of  the  bam  was  filled  with  baled  bay, 
and  at  the  time  of  tbe  fire  there  was  a  pair  of 


mules  In  the  north  end  of  the  bam  that  bad 
been  fed  for  the  nl^^t ;  the  troui^  or  manger 
was  full  of  loose  oat  hay  and  loose  straw  or 
hay.  The  railroad  by  the  bam  was  ui^zade. 
A  short  time  before  dark  witness  Charlie 
Teagoe  passed  by  the  bam,  tolling  some  hogs 
home,  and  at  that  time  there  was  oat  hay  In 
the  trough  or  jnanger,  which  he  saw  tbroo^ 
the  opening,  and  which  the  mules  were  eat- 
ing. There  was  no  one  about  the  bam  then 
and  no  sign  of  flre  The  father  of  this  wit- 
ness had  passed  by  the  bam  snne  time  be- 
fore that;  going  to  a  meeting.  Hie  father  was 
a  pipe  smoker,  but  did  not  smoke  all  the  time. 
The  witness  tolled  his  hogs  hom^  wbltb.  was 
about  200  yards  from  th«  bam,  and  in  about 
three-quarters  of  an  hour  after  he  left  the 
barn,  and  while  he  was  sitting  on  the  yard 
fence  at  his  home,  he  saw  a  big  Icmg  freight 
train  go  slowly  by  the  bsra  In  a  northerly  di- 
rection, which  was  upgrade,  and  about  five 
minutes  after  it  passed  be  saw  a  flre  about  2 
feet  high  In  the  northeast  comer  of  tbe  bam 
in  tbe  manger  where  the  mules  were  eating 
the  oat  bay. 

The  uncontradicted  evidence  showed  tbe 
value  of  the  bam  and  its  contoits.  which 
were  destroyed  by  the  fire,  to  be  equal  to  the 
amount  of  the  verdict  rendered.  The  only 
evidence  as  to  the  emission  of  sparks  from 
the  engine  which  passed  tbe  bam  about  five 
minutes  before  the  fire  Is  shown  by  the  evi- 
dence of  Charlie  Teague,  as  follows: 

"Q.  When  that  train  was  coming  along  there 
that  night,  did  you  notice  whether  It  was  emit- 
ting or  throwing  out  sparlcs?  A.  It  seemed  lika 
it  was;  I  wouldn't  be  positiTe ;  noticed  sparks; 
I  noticed  It  was  ronnlng  alow:  it  wss  a  big: 
long  train.** 

It  is  also  shown  by  the  erldmoe  that  the 
mules  had  been  fed  for  the  nltfit,  but  Ow  pa<- 
son  who  fed  the  mules  was  not  introduced  as 
a  witness  in  Oie  case,  and  that  at  tbB  time  of 
the  flre  the  weather  was  very  dry  and  hot 
There  is  no  evidence  showing,  or  tending  to 
show,  that  the  sparks  emitted  from  the  en- 
gine went  in  the  dlrectl<m  In  which  tbe  bam 
was  located,  or  whettier  or  not  In  what  qnan- 
tlty  sparks  were  emitted  fronn  the  eat^ne^  or 
the  distance  said  sparks  lived  after  leaving 
the  smokestadc  of  the  engine,  or  that  spaifcSt 
If  emitted  from  the  engine,  would  have  lived 
for  the  distance  that  ttie  bam  was  from  the 
railroad;  nor  Is  the  vdocity  of  the  wind 
shown. 

Upon  condualon  ot  the  evidence  of  ^^n- 
tiff,  defendant  demurred  thereto,  whidi  de> 
murrer  was  overruled  and  excepted  to.  Tbe 
trial  resulted  In  a  verdict  tor  plalntUT  In  tbe 
sum  of  f  125.  Motion  for  new  trial  was  filed, 
overruled,  and  excepted  to.  Judgment  was 
entered  upon  the  verdict,  and  this  appeal  is 
prosecuted  to  reverse  the  same. 

[1  ]  Tliere  are  very  many  errors  assigned, 
some  of  which  we  regard,  especially  those 
that  go  to  the  Instractlons  ^ven,  as  frivolous 
From  the  view  we  take  of  Hie  case.  It  Is  vn- 
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neccsswy  to  determine  any  question,  otbw 
than  wbetber  or  not  there  was  aoffldent  erl- 
dence  to  eubmlt  to  the  Jury  the  question  of 
wbetber  or  not  the  bam  was  fired  by  sparks 
emitted  from  the  engine  wbra  it  passed  the 
bam  about  five  minutes  prior  to  Uie  discovery 
of  the  fire.  Under  oar  statute  (sectUm  114, 
Ber.  Laws  1910),  the  qnestion  of  negUgeooe 
does  not  enter  Into  this  case.  The  evidence  Is 
entirely  clrcmustantlal ;  but  this  would  be 
sufficient  if  the  same  was  strong  enoagb  to 
reasonably  convince  the  Jury  that  tbe  fire 
originated  from  sparks  emitted  from  the  en- 
gine of  defendant 

[2]  But,  as  is  said  in  Swenson  t.  Brian dson 
et  aL.  86  Minn.  263,  90  N.  W.  GS4:  < 

"The  origin  of  the  fire  must  be  establlsbed  by 
evidence  reasonably  certain  and  convincing  to 
an  Qoprejadiced  and  anbiased  mind,  and  until 
there  u  some  Bach  evidence  tbere  can  be  no  re- 
covery. CircumBtantlal  evidence  is,  of  coarse, 
competent  and  proper,  and  often  the  only  ob- 
tainable evidence  io  such  cases  ;  but,  as  such  evi- 
dence consists  in  reasoning  from  facta  which  are 
known  or  proved  to  estabiish  such  as  are  con- 
jectured to  exist,  the  process  is  fatally  vtdoos 
and  defective  if  the  circometances  tnm  which 
w«  aeek  to  deduce  the  conclusion  depend  also 
opon  conjecture  and  speculation." 

^ere  are  very  many  authorities  dted  by 
platntUr,  but  most  at  than  are  not  In  point, 
for  the  reason  that  In  those  cases  a  question ; 
vt  negllgenoe  arose  which  la  not  Invcdved 
here; 

[I]  As  earnestly  requested  by  plaintiff,  we 
have  carefully  read  the  entire  case  of  St  L. 
ft  S.  F.  K  Oa  Shannon,  25  OkL  754.  106 
Fac;  Ml,  21  Ann.  Cas.  1209,  and  do  not  find 
that  It  supports  the  contention  at  plaintiff, 
or  Is  In  conflict  With  the  opinion  herein  ex- 
pressed. In  ttiat  case  the  evidence  showed 
that  the  bam  was  located  less  than  100  feet 
from  the  railroad,  that  an  engine  of  the  com- 
pany was  running  heavy  and  throwing  cin- 
ders, and  that  other  fires  had  been  act  in  the 
sraas  which  surrounded  this  bam  by  sparks 
ftom  other  engines,  If  not  fr<nn  this  one  of 
the  company.  Such  facts,  If  shown,  would 
hare  been  a  basts  from  which  the  jury  might 
have  properly  inferred  that  the  bam  was  set 
on  fire  by  sparks  from  defendant's  engine. 

In  the  case  of  Kansas  City,  Ft  8.  &  Bf.  B. 
K.  Ca  T.  B.  r.  Blaker  &  Ga,  68  Eaa  244.  76 
Pse.  71,  64  U  B.  A.  81. 1  Ann.  Ca&  883,  dted 
and  relied  upon  by  Judge  Dunn  In  tlM  Shan- 
non Oase,  supra,  it  was  hdd: 


''Hie  tact  that  soon  after  the  passing  of  an 
engine  a  fire  starts  near  a  railway  track  In  an 
inclosed  field,  covered  at  the  time  with  a  i^owth 
of  highly  loflammable  vegetation,  and  travels 
before  a  high  wind  in  a  direction  away  from 
the  trade.  Is  sufficient  to  warrant  a  jury  in  find- 
ing that  the  fire  was  caased  by  the  operation  of 
tbe  railroad,  without  its  appearing  that  tbe  en- 
gine emitted  smrks  or  live  cinders  or  was  pat 
to  special  exertion,  and  without  further  proof 
excluding  other  possible  origins." 

In  the  Instant  case  the  fire  did  not  start 
near  the  railroad  In  a  field  covered  with  high- 
ly inflammable  matter,  or  travel  before  a 
high  wind  from  the  track.  Consequently 
there  is  a  lack  of  the  necessary  evidence  suf- 
ficient. In  our  opinion,  to  show  that  our  hold- 
ing in  the  Instant  case  Is  not  in  confiict  with 
tbe  opinion  In  the  Shannon  Case,  supra. 

In  Southern  By.  Co.  r.  Collins,  170  Ala. 

335,  60  SoutlL  96,  the  first  syUabus  reads: 

"A  Judgment  by  one  who  claimed  that  Us 
bam  had  been  fit«d  by  sparks  «nitted  from  a 
railroad  company's  engine  cannot  be  supported 
upon  proof  of  a  mere  possibility  that  the  fixe 
was  caused  In  that  manner." 

To  sustain  the  verdict  in  this  case,  it  must 
be  held  that  the  Jury,  in  the  absence  of  evi- 
dence in  regard  thereto,  could  legally  conjec- 
ture or  assume  necessary  controlling  facts  to 
support  their  verdict,  that  live  sparks  could 
be  and  were  carried  from  the  engine  to  the 
bam — a  distance  of  230  feet — and  that  the 
wind  was  suffici^tly  high  to  so  carry  them. 
Such  conjecture  or  assumption  cannot  possi- 
bly be  indulged  In  by  the  jury.  St  LoiUs,  S. 
W.  By.  Ca  v.  Mcintosh  (Tex.  Civ.  App.)  126 
S.  W.  692. 

"A  verdict  evidently  founded  upon  mere  oon- 
Jecture  of  possibilities  or  probabilities,  however 
reasonable,  will  not  be  permitted  to  stand.** 
Hoore  v.  Mo.  Pae.  By.  Co.,  28  Mo.  App.  622. 

See,  also;  8  Cy&  852. 

After  a  careful  oonslderatlont  and  applying 
the  weltsettled  rule  that  a  donuner  to  the 
evidence  admits  all  the  fects  proved,  tbit  ex- 
istence of  the  focts  which  there  Is  evidence 
tending  to  prove,  and  all  the  reasonable  Infer- 
ences that  may  be  drawn  tram  the  evidence, 
we  are  unable  to  see  other  than  that  tbe 
court  committed  reversible  error  In  overrid- 
ing the  demurrer  to  the  evld«ice. 

This  cause  should  be  reversed  and  re- 
manded. 

FBB  CUBIAM.  Adopted  In  whol». 
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(M  OU.  S31) 

KUTKENDALL  T.  CALDWELL.  (No.  632T.) 
(Saj^reme  Goart  of  Oklahoma.   Dec.  21,  1910.) 

(SvUaiitt  by  th«  OovriJ 
1  Damaqbs  ^lao,  12S  —  Bbbaoh  or  Gor- 

TBACT— MEASUBE — STATUTES. 

The  measure  of  damages  for  breach  of 
contracts  is  prescribed  In  section  2852,  and  for 
breach  of  contracts  for  the  payment  of  money 
a]one  by  section  2853,  Rev.  Laws  1910. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  SS  291-305,  33&-843;  De&  Dig.  «=> 
120.  125.]    •  •  • 

2.  Dauages  «=9l25— Bbbaoh  of  Contbaot— 
Measube— Failcbe  to  Pat  Money. 

Where,  in  an  action  for  damages  for  breach 
of  contract,  it  is  charged  that  the  defendant 
purchased  certain  horses  and  agreed  to  deliver 
a  good  note  for  the  purchase  price,  and  the  note 
delivered  was  of  no  valne,  and  the  jury  finds 
for  the  plaintiff,  held,  that  this  ia  an  action  for 
breach  of  a  contract  for  the  payment  of  money, 
and  the  measure  of  damages  is  the  amount  writ- 
ten in  the  note,  and  interest  thereon. 

[Ed.  Note. — For  other  cases,  see  ^  Damages, 
Cent  Dig.  SS  339-343 ;  Dec  Dig.  «=>125.1 

Commissioners'  Opinion,  Division  No.  2. 
Krror  from  District  Court,  Qranf  County; 
W.  M.  Bowles,  Judge. 

Action  by  S.  J.  Caldwell  against  Ora  U 
Knykendall  and  othet^  Judgment  for  plaln- 
tlfT,  and  tbe  defradant  named  brings  error. 
Reversed. 

Sam  P.  Ridings,  of  Medford,  for  plaintiff 
In  error.  W.  H.  0.  l^lw*  ot  Pond  Creek, 
for  defendant  in  error. 

OALBBAITH,  0.  Tbls  appeal  Is  prosecut- 
ed for  tbe  purpose  of  bringing  up  for  review 
tbe  Judgment  of  the  trial  court  rendered 
upon  tbe  verdict  of  a  Jury,  In  an  action  for 
damages  claimed  on  account  of  a  breach  of  a 
contract  Tbe  plaintiff  In  error  assigns  tbe 
following  errors: 

*'(1)  That  the  court  committed  error  in  over- 
ruling and  denying  tbe  demurrer  to  the  petition 
of  the  plaintiff.  (2)  That  the  verdict  of  $004.54 
is  excessive,  as  $225  la  the  highest  amount  that 
there  is  any  credible  evidence  to  sustain,  and 
the  same  could  only  have  been  given  under  pas- 
sion and  prejudice.  (3)  That  instruction  No. 
7  as  given  on  page  127  of  the  record  is  errone- 
ous, as  it  places  tbe  burden  of  proof  on  tbe  de- 
fendant to  show  that  he  did  not  enter  into  an 
agreement  to  defraud  the  plaintiS." 

There  Is  a  cross-petition  by  the  defend- 
ant in  error,  in  which  errors  are  assigned  as 
follows: 

(1)  "Said  court  erred  in  overruling  the  mo- 
tion of  said  S.  J.  Caldwell  for  a  new  triaL"  <2) 
"The  court  erred  in  refusing  to  render  judg- 
ment in  said  cause  in  favor  of  said  S.  J.  Cald- 
well in  the  sum  of  $2,000  and  interest,  the 
amount  due  upon  tiie  note  and  agreement  sued 
upon  in  said  action." 

The  facts  are,  briefly,  as  follows:  The  ac- 
tion was  commenced  by  Caldwell,  the  de- 
fendant in  error,  against  tbe  plaintiff  In  er- 
ror, O.  L.  Knykendall,  and  W.  H.  Bougher 
and  F.  D.  Vennm.  Service  was  only  made 
on  Knykendall,  and  be  alone  appeared  in  the 
action.    It  was  alleged  In  the  petition  that 


the  plaintiff  was  74  yearn  tM,  aaa  Inflim 
and  nnfbmlliar  with  the  tedinicalities  of 
commercial  law,  and  that  tbe  three  d^end- 
ants,  knowing  bis  infirmity  and  IntendlDg  to 
talce  advantage  thereof,  entered  into  a  ood* 
splracy  to  dieat  and  defoiod  him.  In  this: 
That  they  con^lred  together  and  induced 
him  to  enter  into  a  contrad:  to  sell  two  yonng 
hcvses,  prized  very  highly  as  promising  rac- 
ing stock,  and  valued  at  $2,000;  that  they 
agreed  to  give  him  for  the  horses  a  prcnnis- 
Bwy  note  In  tbe  sum  of  $2,000,  whldi  note 
was  to  be  executed  the  defendant  Vennm, 
and  endorsed  by  the  defendants  Knykendall : 
that  a  note  so  executed  and  indorsed  was  et 
tbe  ralne  of  $2,000;  that  tbey  obtained  the 
horses  and  delivered  a  note  executed  by  Tai- 
um  for  $2,000  and  indorsed  by  Knykaidall, 
"without  recourse";  that  tbe  note  delivered 
was  worthless,  but  the  plaintiff,  relying  on 
tbe  agreement  of  tbe  parties,  believed  that 
tbe  note  had  been  indorsed  by  KuykendaU 
so  as  to  make  him  liable  thereon,  he  being 
financially  responsible;  and  that  therefore 
the  plaintiff  was  damaged  in  tbe  sum  of  $2,- 
000,  tbe  amount  of  said  note. 

There  was  a  denial  of  tbe  conspiracy  by 
Knykendall,  and  he  alleged,  further,  that  he 
had  no  interest  In  the  transaction,  and  was 
simply  an  accommodation  indorser  of  tbe 
note,  and  that.  If  there  was  any  fraud  in 
the  transaction,  be  was  not  a  party  to  It,  and 
had  no  knowledge  of  it  The  cause  was  sub- 
mitted to  a  jury  upon  tbe  Issues  raised  by 
the  pleadings  and  tbe  evidence,  and  tbe  jury 
returned  a  verdict  for  the  plaintiff  In  tbe 
sum  of  $604.54.  Both  parties  were  dissatis- 
fied with  tbe  verdict  and  filed  motions  for 
new  trial,  which  were  overruled,  and  a 
judgment  entered  on  tbe  verdict,  from  which 
the  appeal  has  been  prosecuted. 

As  to  the  first  assignment  of  error  urged 
by  tbe  plaintiff  In  error,  that  the  court  erred 
in  overruling  the  demurrer  to  the  peti- 
tion on  the  ground  that  It  did  not  state  a 
cause  of  action,  It  Is  only  necessary  to  say 
that  the  petition  did  state  all  the  necessary 
elements  in  an  action  for  damages  for  breach 
of  a  contract,  and  it  was  not  error  In  tbe 
court  to  overrule  the  demurrer. 

[1 , 2]  The  second  assignment  of  error  is 
that  the  verdict  is  excessive,  in  that  the  tes- 
timony did  not  warrant  a  finding  in  the 
amount  thereof,  inasmuch  as  the  highest 
value  placed  upon  the  horses  for  which  tbe 
note  was  given  by  any  witness  was  $225,  and 
that  this  amount,  therefore,  was  the  maxi- 
mum amount  for  which  the  evidence  would 
sustain  a  verdict  With  this  contration  we 
cannot  agree.  It  seems  that  tbe  court  in 
its  Instructi<»i  to  the  jury  directed  them 
that  the  measure  of  damages  was  the  reason- 
able market  value  of  tbe  horses  exchanged 
for  the  note.  Tbls  instruction,  although 
unexcepted  to,  does  not  correctly  state  the 
rule  of  law  controlling  the  measure  of  dam-  • 
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ages  In  tbls  character  of  actton.  Tbe  proper 
measure  of  damages  In  an  actUm  for  br^dt 
of  contract  or  obll^Uon  tax  tbm  payment  of 
money  is  fixed  by  statate.  Sections  2852  and 
285S,  Ber.  L.  1910.  Section  2862  reads: 

"For  the  breach  of  an  obligation  arising  from 
contract,  the  measure  of  damages,  except  where 
otherwise  expressly  provided  by  this  chapter,  is 
the  amount  which  will  compensate  the  party  ag- 
grieved for  all  the  detriment  proximately  caused 
thereby,  or  whidi,  in'  the  ordinary  course  of 
things,  would  be  likely  to  result  therefrom.  No 
damages  can  be  recovered  for  a  breach  of  coa* 
tract,  which  are  not  clearly  ascertainable  in 
both  their  nature  and  origin.'* 

Section  2853  is  as  follows: 

"The  detriment  caused  by  the  breach  of  an 
obligation  to  pay  money  only  is  deemed  to  be 
the  amount  due  by  tiie  terms  of  the  obligation, 
with  interest  thereon." 

See,  also.  Southwestern  Cotton  Seed  Co.  t. 
Strlbling,  18  OkL  417,  89  Pac.  1129;  Ayles- 
bury Mercantile  Ca  t.  Fitch.  22  Okt  476,  99 
Pac.  10S9.  23  U  B.  A.  (N.  S.)  573. 

This  actton  was  for  breach  of  a  contract, 
and  really  a  contract  for  the  payment  of 
money;  that  is,  the  plaintUE  below  claimed 
Uiat  the  defendants  agreed  to  furnish  him  a 
good  note  for  f2,000  In  jmyment  of  his 
horses,  and  that  the  note  they  furnished 
him  was  of  no  value  at  all.  Therefore  he 
was  damaged  in  the  sum  written  In  the  note 
agreed  to  be  furnished.  The  jury  found  for 
the  plaintiff.  Under  that  finding,  if  they  had 
been  correctly  diarged  as  to  the  measure  of 
damages,  their  verdict  should  haye  been  for 
921,000  and  Interest^  as  the  note  provided.  It 
therefore  appears  that  the  judgment  trader- 
ed  la  not  excessive,  inasmuch  as  it  Is  much 
less  than  the  verdtet  should  have  been  and 
perhaps  would  have  been,  if  the  Jury  bad 
been  properly  instructed  as  to  the  measnre 
ot  damages. 

i^aln.  It  Is  urged  against  Instmctlon  No.  7 
that  it  placed  Uie  burden  of  proof  oa  the  de- 
fendant to  prove  that  he  did  not  enter  into  a 
conQ^acy,  and  that  be  did  not  have  any  per- 
sonal interest  in  the  transaction.  This  in- 
strnctton,  it  secous  to  us,  is  not  subject  to 
the  criticism  leveled  f^ainst  it  by  counseL 
The  first  part  of  the  instruction  embraces  a 
dear  and  concise  statement  of  the  contention 
at  the  defOidant  TWs  is  followed  by  an 
»pres8  direction  to  ttie  Jnry  that  if  they  be* 
Ueve  from  the  evidence  that  Kuykendall  did 
not  have  an  understanding  with  his  code* 
fendants,  ud  that  he  did  not  have  any  in- 
terest In  the  trade,  the  verdict  should  be  for 
tbe  defendant.  The  Jury  were  directed  in 
this  Instmction,  In  plain  and  unambiguous 
language,  that  If  they  brieve  fn>m  the  evi- 
dence the  defendant's  contention,  then  they 
should  find  for  him.  This  instruction,  con- 
sidered with  the  others  given  by  the  court, 
is  not  objectionable.  It  therefore  appears 
that  none  of  ttie  assignments  of  error  urged 
by  the  plaintiff  in  error  are  well  taken. 

Now,  as  to  the  assignments  of  the  defend- 


ant in  error,  it  seems  that  they  are  bofli  well 
taken,  in  Oiis:  Uiat  the  court  erred  in  deny 
ing  the  defoidant  In  error's  motion  for  a 
new  trial,  and  also  erred  in  refusing  to  in- 
struct the  Jnry  as  to  the  proper  measure  of 
damages  In  the  case,  as  prescribed  by  the 
statute,  and  in  misdirecting  them  as  to  the 
measure  of  damages.  This  is  one  case  in 
which  the  prayer  of  both  pU^tiff  and  de- 
fendant In  error  may  be  granted.  They  are 
both  asking  for  a  new  trial. 

We  therefore  recommend  that  the  Judg- 
ment appealed  from  be  reversed,  and  the 
cause  remanded  for  a  new  trlaL 

PBB  CCBIAAL   Adopted  in  wbol«b 


(H  OU.  110) 

PENNINGTON  v.  WOODNEBr-McGACGB 

et  al.   (No.  9510.) 
(Supreme  Court  of  Oklahoma.   Dee.  14, 1915.) 

(Byllabut  hy  the  Court  J 
t.  HoutOTEAn  «»146— Right  of  Subvivuiq 
Spousb— Waxvxb. 

The  fact  that  the  surviving  spouse  of  a  de- 
cedent is  appointed  by  the  county  court  to  ad- 
minister the  estate  of  such  decedent,  files  an  in- 
ventory in  which  the  homestead  is  listed  as  a 
part  m  tho  assets  of  the  estate,  files  a  final  ae- 
count  in  which  such  homestead  is  listed  and  pro- 
cures the  approval  of  said  account  and  an  or- 
der of  distnbation  in  which  order  the  coort  de- 
termines who  the  heirs  to  such  estate  are  and 
their  respective  interests  th««in,  does  not  de- 
prive sttoi  spouse  of  the  right  to  continue  to 
possess  and  occupy  such  homestead  in  accord- 
ance with  the  terms  of  section  5285,  Corap. 
Laws  1909  (sectien  6328,  Kev.  Laws  1910); 
and  does  not  constitute  a  waiver  or  abandon- 
ment of  such  homestead  so  as  to  authorize  the 
partition  of  such  homestead  at  the  suit  of  anoth- 
er heir. 

[Ed.  Note.— For  other  cases,  see  Homestead. 
Cent  Dig.  Si  268,  277,  280,  285;  Dw!.  Dig.  «s» 
146.] 

2.  JCDGHXRT  ^3>74S— DbCBXB  OV  DiSIBIBU- 
TION— OOKOLUSIVBNBSS  — MaTTSBS  DKTBB- 

IflNBD. 

A  decree  of  distribution  made  in  the  wind- 
ing up      an  estate  Is  conclusive  as  to  matters 

Eroperly  before  the  county  court  and  Involved 
1  such  hearing;  that  is,  the  determination  of 
who  the  legatees,  devisees,  and  heirs  to  the  es- 
tate are  and  their  respective  Interests  therein, 
but  is  not  conclusive  as  to  the  right  to  the  pos- 
session of  real  estate  belonging  to  soch  estate, 
and  does  not  preclude  the  surviving  spouse  of 
the  decedent  from  asserting  the  right  to  possess 
and  occupy  the  homestead. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SS  1252, 1253, 12TEM277. 1284;  Dec 
Dig.  «=>743.] 

Commlsrioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Dewey  County; 
James  B.  Cnlliston,  Judge.  • 

Action  19^  T.  a  Pennington  against  Bd. 
Woodner-McGaugh  and  others.  Judgment 
for  defendants,  and  plalntUF  brings  error. 
Affirmed. 

W.  P.  Hlckok.  of  Taloga.  for  plaintiff  in 
error.  £}thelbert  T.  Barbour,  of  EI  iReno,  for 
defendants  in  error. 
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BUHMONS,  O.  [1]  The  lole  questioa  to 
be  determined  In  tbla  case  1b  whether  or  not 
the  defendant  In  ernur,  Rohena  "moodner, 
alias  Bohoia  HcGangh,  who  waa  the  widow 
of  WilUani  Woodner,  alias  William  UcGaush, 
and  as  Buch  claimed  the  right  to  possess  and 
occupy  the  lands  in  controversy  as  a  home- 
stead, until  otherwise  disposed  of  accord- 
ing to  law,  in  accOTdanoe  with  tibe  terms  of 
section  6328,  Berlsed  Laws  1910,  had  waived 
and  abandoned  her  right  to  possess  and  oc- 
cupy such  homestead.  It  appears  that  the 
defendant  in  erro*,  Rohena  Woodner,  alias 
McOans^  utbae  the  death  of  bax  husband 
had  filed  her  petition  In  the  ooonty  court  oC 
Dewey  county  praying  her  apptdntment  as 
administratrix  of  the  estate;  that  she  was 
duly  app<toted,  and  thereafter  dtdy  quali- 
fied and  proceeded  with  the  administration 
of  sudi  estate;  that  she  filed  «n  Inventory 
as  required  by  law,  in  which  the  real  estate 
In  question  was  listed  as  among  tba  assets 
of  the  estate.  In  due  time  she  filed  her 
final  account,  and  the  same  was  considered 
by  the  county  court  and  approved,  and  an 
wder  made  by  such  county  court  determin- 
ing who  were  the  heirs  of  the  decedent,  and 
adjudicating  the  respective  interests  of  such 
h^rs  in  the  estate  left  by  sndi  decedent,  !»• 
iMifiinj  after  administration.  In  this  final 
account,  and  In  the^order  settling  the  same, 
the  real  estate  was  also  listed  and  referred 
to  as  a  part  oC  the  assets  of  the  estate. 

PlalntUI  in  error  having  been  adjudged  one 
of  the  h^  of  said  decedoit  and  oitftled  to 
an  interest  in  the  estate  left  by  said  decedent 
brought  this  action  to  partition  the  said  real 
estate.  The  defendants  In  error  answered 
by  denying  the  right  of  plalnttfF  in  error  to 
have  the  real  estate  partlti<med,  and  the  de- 
fendant in  error,  Rohena  Woodner,  alias 
McGaugb,  in  her  answer  claimed  the  right 
to  occupy  and  possess  said  real  estate  as  a 
homestead.  The  trial  court  found  for  de- 
fendants in  error.  The  case  was  submitted  to 
the  trial  court  upoa  an  agreed  statement  of 
facts,  from  which  it  appears  the  real  estate 
In  question  was  the  only  real  estate  left  by 
decedent,  and  that  at  the  time  of  his  death 
the  defendant  la  error,  Rohena,  and  decedent 
were  living  thereon,  occupying  it  as  their 
homestead,  and  that  since  his  death  the 
defendant  In  error,  Rohena,  has  continued  to 
occupy  and  still  ocoupies  the  same  as  a 
homestead,  and  claims  the  right  to  contlnae 
BO  to  do.  It  is  contended  by  plaintiff  In  er^ 
ror  that  while  there  has  been  no  actual 
abandonment  of  the  homestead  by  the  de- 
fendant in  error,  that  her  acts  In  the  pro- 
ceedings taken  in  the  county  court  of  Dewey 
county  In  administering  upon  said  estate,  and 
the  orders  and  Judgments  of  said  county 
court,  constitute  a  waiver  of  her  right  to  the 
homestead,  and  that  by  reason  thereof  she 
has  constmctlvely  abandoned  it. 

[2]  The  contention  of  plaintiff  in  error, 
that  the  orders  and  Judgments  of  the  county 
court  In  the  adminl^ratkm  of  an  estate, 


made  up<m  matters  properly  before  It,  are 
conclusive  and  binding,  and  tliat  the  d^end- 
ants  In  error  cannot  in  this  proceeding  at- 
tack or  question  the  force  and  ^ect  of  any 
Judgment  or  order  made  by  the  conn^  ooort 
in  the  administration  of  said  estate  la  un- 
doubtedly correct.  But  defendants  in  error 
will  only  be  bound  as  to  matters  determined 
by  the  county  court  In  such  administration, 
and  it  does  not  follow  that  mudk  acts  oooatl- 
tute  a  waiver  of  the  right  of  defendant  in 
error,  B<diena,  to  possess  and  oawpy  the 
homestead.  Flalntlfl  In  error  argues  at  some 
length  that  the  action  takem  by  def  aidant 
In  error  In  the  administration  of  sucb  estate 
constltnted  an  election  by  defoidant  in  o- 
rtnr  to  take  her  share  of  the  estate  of  the 
decedent,  as  bis  b^,  and  to  waive  her  ti^ 
to  ttie  homestead.  The  fiillacy  of  this  a^- 
ment  lies  In  the  fact  that  under  our  law  no 
election  is  required  of  the  widow,  ^r 
rights  in  the  estate  of  her  husband  are  ab- 
solutely fixed  by  law,  and  she  is  entitled  not 
only  to  teke  her  share  of  the  estate  as  an 
heir,  but  in  addttUn  thereto  is  aitltled  to 
Xiossess  and  occupy  the  hcmustead  of  her 
deceased  husband  during  her  life  or  until 
such  time  as  she  actually  abandons  it  or  the 
same  is  disposed  of  according  to  law.  It 
cannot  be  contended  that  the  'ordw  of  dis- 
tribution upon  which  plaintiff  in  error  relies 
was  a  dIspo8iti(m  of  tlie  hnnestead  accord- 
ing to  law.  Upon  the  death  ot  the  tuisband 
of  defendant  in  error  she  and  the  ottier  par- 
ties to  this  acttoa  becanoe  immediately  vested 
with  t3ie  title  to  his  real  estet^  subject  to 
the  right  of  defendant  in  error  to  possess  and 
occupy  the  homestead.  No  proceedings  la 
probate  or  any  other  courC  wer«  uecusary 
to  vest  this  title  In  them.  But  while  this 
is  true,  it  is  evident  that  there  aim  would  be 
no  record  title  In  any  one,  and  persons  deal- 
ing with  the  real  estete  of  decedent  could 
have  no  official  and  record  knowledge  as  to 
who  held  the  tittle  thereto.  It  therefore  be- 
came necessary  to  have  some  adjudlcatl4m 
upon  the  question  of  h^rsh^.  There  is  no 
other  method  In  our  stete  by  which  the  hdrs 
of  a  deceased  perscm  can  be  d^%rmined  Ju- 
dicially, and  thus  become  a  matter  of  reovd. 
but  a  proceeding  In  the  county  court  sodn 
as  was  taken  In  the  case  at  t>ar.  The  0T6ex 
of  distribution  was  simply  a  determlnatlfa 
by  the  county  court  as  to  who  the  heirs  of 
the  decedent  were  and  what  their  respective 
Interests  in  the  estate  were.  The  order  of 
distribution  could  <mly  be  enforced  by  an  heir, 
legatee,  or  devisee  by  suit  against  the  ex- 
ecutor, administrator,  or  other  person  luring 
his  distributive  share  In  possession.  Com- 
piled Laws  1909,  S  5414;  Revised  Laws  19m 
I  6464.  The  question  of  possession  or  the 
right  to  possession  of  the  lands  t>elooglng  to 
the  estate  was  not  before  the  court,  and 
was  not  determined  In  any  of  the  proceed- 
ings shown  in  the  record,  and  the  rl^ 
claimed  by  defendant  In  error  In  these  lands 
is  a  possessory  rlg^t  merely^ 
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Judgments  are  to  be  construed  so  as  to 
j^Te  effect  to  all  tbeir  parts,  and  all  neces- 
sary consequences  legally  arising  therefrom, 
bnt  they  are  also  to  be  Interpreted  so  as  to 
make  them  harmonize  with  the  law  and 
facts  In  the  case,  and  to  be,  such  as  ought  to 
have  been  rendered.  The  question  of  the 
homestead  right  of  defendant  in  error  was 
not  before  tbe  county  coui-t,  and  was  nut 
passed  upon  In  any  of  the  proceedings  taken 
therein  shown  In  the  record  of  this  case.  We 
therefore  h<dd  that  the,  defendant  in  error 
was  not  precluded  by  tlie  proceedings  In  the 
connty  court  from  asserting  her  right  to 
possess  and  occupy  the  homestead.  Mathe- 
son  T.  Matheson,  139  Iowa,  511.  117  N.  W. 
755, 18  L.  R.  A.  (N.  S.)  HOT;  Bacus  t.  Bams, 
by  this  court  not  yet  officially  i:!eported,  149 
Pac.  U15. 

While  the  homestead  Inrolved  in  this  con- 
troversy should  not  have  been  administered 
upon,  or  Included  in  the  administration  pro- 
ceedings, yet  plaintiff  in  error  was  not  in- 
jured thereby,  or  misled  In  any  manner 
thereby;  and  we  find  nothing  In  the  record 
to  estop  the  defendant  In  error  from  her 
statutory  right  to  cimtinue  to  possess  and 
occupy  the  homestead.  This  b^ng  the  case 
tbe  mle  is  well  settled  that  the  same  cannot 
be  iHirtitloned  at  the  snit  of  any  of  the  heirs. 
Funk  v.  Baker,  21  Okl.  402,  96  Pac.  608,  129 
Am.  8t  Rep.  788;  Miller  v.  Hassman.  24 
Old.  381,  10ft  Pac.  577;  Holmes  v.  Holmes, 
2T  OW.  140,  m  Pac.  220,  30  U  E.  A.  (N.  S.) 
920. 

The  jndgment  of  tbe  trial  court  should 
therefore  be  affirmed. 

PUR  CURIAM.  Adopted  In  whole. 


CM  ou.  n» 

StNOBLKBMBIElB  T.  LUXIS  et  aL 
(No.  580t) 

<Sui>reme  Court  of  Oklahoma.   Dee.  21,  1915.) 

(tiynalvt  hy  the  Court.) 

1.  MORTQAQES  <^174,  ISO  —  PVBCHABEB  OF 
MOBTOAOED  PbOFEBIT— NonOB — INADB<1UA' 
CT  OF  PbIOB— E/VIDEKCE. 

.  Where  a  party  snes  to  foreclose  a  real  es- 
tate mortgage,  which  was  not  put  on  record  un- 
til a  third  person  had  purdiased  the  land,  the 
material  isme  is  whether  the  purchaser  at  or 
before  the  time  he  purchased  bad  actual  knowl- 
edge of  the  existence  of  the  mortgage,  or  was  in 
possessioD  of  such  facts  as  put  him  on  notice. 
And  inadequacy  of  price  is  not  an  issue  in  the 
ease,  but  may  be  shown  by  the  evidence,  only 
as  a  circumatance  tending  to  support  tbe  issue 
that  the  purchaser  bad  notice  of  the  existence 
of  the  mortgage,  and  took  into  consideration  its 
payment  in  fixing  the  price  be  paid  for  the  land. 

[Kd.  Note. — For  other  cases,  see  Mortgages, 
Gent  Dig.  if  418-416,  449-405;  Dea  Dig.  ^ 
174,  18£] 

2.  CoRTiNUAncs  «=»2S— Obounds— ABSBNon 
OF  Witness. 

Where  a  cause  has  been  pending  for  a  year 
and  a  half,  and  the  plaintiff  has  had  a  con- 
tinuance on  account  oi  an  absent  witness,  who 
is  not  in  the  Tlnited  States,  and  with  whom  the 
plaintiff  is  not  in  communication,  and  does  not 


know  where  he  is,  and  can  give  no  definite  as- 
surance as  to  when  he  can  procure  his  deposition 
or  presence  in  court,  it  Is  not  error  to  refuse 
the  plaintiff  a  further  continuance  under  such 
a  showing. 

lEd.  Kote. — For  other  coses,  see  Continuance, 
Cent.  Dig.  {{  113-115;  Dec  Dig.  «=s22.] 

5.  MOBTOAOES    «=»186  —  PDBOHASBB  IBOIC 
MOBTOAOOB— BVI OEMCE. 

A  purchaser  of  real  estate,  when  sued  on  an 
unrecorded  mortgage,  may  show  that  his  ven- 
dor told  him  the  land  was  unincumbered,  for 
the  purpose  of  showing  that  he  used  reason- 
able diligence  to  ascertain  the  exact  status  of 
his  title  before  accepting  it. 

[Ed,  Note. — For  other  cases,  see  Mfirtgages, 
CenL  Dig.  »  449-455;  Dec.  Dig.  «=»18e.J 

4.  Tbiai,  «=»2()0— Rbtosai.  or  Instbuotionb 

COVBBEn. 

Where  a  court  instructs  the  jury  dearly, 
fairly,  and  fully  upon  every  material  phase  of  a 
case,  it  is  not  error  to  refuse  to  give  any  and 

all  requested  instructions. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  651-669;  Dec  Dig. 
«=»260.] 

6.  New  Tbial  «=>29  —  Gbottwos  —  Ihtebito- 

ENCB  WITH  ABGinCElIT  —  iNlXBPOSIIia  OF 

OBJBcnons. 

Counsel  has  the  right  tp  object  to  the  ar- 

Sment  of  opposing  counsel  if  he  thinks  it  is 
proper  or  outside  of  the  record,  lliough  it 
may  become  annoying,  yet  it  is  a  matter  within 
the  control  of  the  trial  court ;  and  there  would 
have  to  be  a  great  abuse  of  the  privilege  to  "ob- 
ject" before  this  court  would  be  justified  in 
granting  a  new  trial  on  that  ground. 

[Bd.  Note— BVv  other  cases,  see  New  Trial, 
Cent.  Dig.  U  48, 44;  Dec  Dig.  «»29.] 

CommlsslMieTB*  Opinl<Hi,  Division  Na  2. 
Drror  from  District  Court,  Kay  County;  W. 
M.  Bowles,  Judge. 

Action  by  Henry  Sfag^emeler  against 
William  0.  Llllis  and  another.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Dale  &  Blerer,  of  Guthrie,,  and  W.  S.  Cline, 
of  Newklrk,  for  plaintiff  In  error.  Sam  K. 
Sullivan,  of  Newklrk,  for  defendants  In  error. 

BRETT,  G.  This  Is  an  action  to  foreclose 
a  mortgage  against  a  tract  of  farm  land  de- 
scribed In  the  petition,  and  situated  In  Kay 
county. 

The  material  fiacts  are  that  in  1906  plain- 
tiff In  error,  Henry  Engelkemeler,  who  will 
be  referred  to  as  plaintiff,  sold  this  farm  to 
his  son,  William  Engelkemeler,  and  toc^  bla 
note  for  $4,000,  secured  by  a  mortgage  on 
the  farm,  for  an  unpaid  balance  on  tbe  pur- 
chase price;  the  son  assuming  a  mortgage 
of  $3,000  which  was  on  the  farm  at  the  time 
he  purchased  It  In  February,  1911,  WUllam 
Engelkemeler  traded  this  farm  to  defendant 
In  error  W.  C.  I^lls,  who  wUl  be  referred  to 
as  defendant  At  that  time  Henry  E^igel- 
kemeler  had  not  put  his  mortgage  on  record, 
and  did  not  do  so  until  May  4,  1911,  which 
was  about  three  months  after  LllUs  had  pur- 
chased. LllUs  In  a  written  contract  of  pur- 
chase agreed  to  assume  the  $3,000  mortgage, 
and  did  so  in  the  deed  to  him. 
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On  Aagngt  22,  JSll,  the  plaintiff  com- 
menced this  action  to  foreclose  his  $4,000 
mortgasfc  The  defendants  answered,  ptead- 
ing,  in  substance,  that  they  were  Innocent 
pnrdiasers,  and  had  no  knowledge  or  notice 
wiiaterer  of  the  existence  of  the  mortgage 
sued  on,  at  the  time  they  purchased.  A  trial 
was  had  to  the  court  and  a  Jury,  and  the  Jury 
found  tor  the  defendants;  and  the  court 
adopted  their  finding,  and  rendered  Judg- 
ment for  the  defendants,  from  which  the 
plaintiff  appeals  to  this  court  The  plaintiff 
complains  of  many  errors. 

[1]  1.  The  first  Is  that  the  court,  on  mo- 
tion of  the  defendants,  stmck  from  his  peti- 
tion certain  allegations  to  the  effect  that  the 
defendant  LllUs  obtained  the  deed  to  the 
tract  of  land  from  his  son,  William  Engel- 
kemeier,  for  an  Inadequate  consideration. 
But  we  have  carefully  read  the  pleadings  and 
facts ;  and,  as  we  view  the  case,  there  is  only 
one  Issue,  and  that  Is  whether  the  vendee. 
Llllis,  at  the  time  be  purchased,  had  actual 
knowledge  of  the  existence  of  the  plaintiff's 
mortgage,  or  was  in  iKtssesslon  of  such  facts 
as  should  have  put  him  on  notice  that  siich  a 
mortgage  existed.  And  Inadequacy  of  price 
could  in  no  way  affect  the  plaintiff's  rights. 
He  must  stand  or  fall  with  his  mortgage.  He 
had  no  claim  or  Interest  In  the  land,  except 
under  his  mortgage.  If  his  mortgage  stood, 
the  amount  of  his  recovery  could  not  be  af- 
fected by  the  inadequacy  ot  the  price  re- 
ceived by  his  son.  If  bis  mortgage  did  not 
etand,  he  bad  no  rights  whatever  which  he 
could  enforce  against  the  land  or  the  de- 
fendants. The  Issue  was  his  rights  under  the 
mortgage,  and  nothing  else.  And  we  think 
the  court  properly  confined  the  petitiou  to 
tbe  issue,  under  which  the  rights  of  the  plain- 
tiff must  be  determined.  But  the  plaintiff  in- 
sists that  inadeqiiacy  of  price,  was  a  circum- 
stance that  would  have  tended  to  show  that 
the  $4,000  mortgage  was  taken  Into  consid- 
eration In  making  the  deal,  and  that  the  son, 
under  the  price  received  for  tbe  farm,  bad 
made  provision  for  the  mortgage  to  be  paid 
by  the  purchaser.  But,  If  that  was  the  pur- 
pose of  this  plea,  the  plaintiff  cannot  com- 
plain; for  on  that  very  theory  the  value  of 
the  Kay  county  farm,  which  was  mortgaged 
to  the  plaintiff,  and  the  value  of  the  property 
the  plaintiff's  eon  received  for  It,  were  gone 
into  fully  in  tbe  evidence,  and  the  jury  had 
the  full  benefit  of  the  evidence  as  to  the  val- 
ue of  the  farm  LdUis  got.  and  tbe  value  of 
the  property  he  traded  for  It;  and  the  court 
Instructed  the  Jury  that  they  should  consider 
these  values  as  a  circumstance  to  aid  them  lu 
determining  whether  or  not  the  defendant 
LiUls  had  notice,  either  actual  or  construc- 
tive, of  the  existence  of  the  mortgage  of  Hen- 
ry Engelkemeier. 

£2]  2.  The  plaintiff  also  complains  because 
the  court  overruled  his  motion  for  ■  continu- 
ance. The  plaintiff,  however,  filed  this  suit 
August  22,  1011,  and  was  granted  a  GonUnu* 


anoe  April  1, 1012,  ca  account  of  the  absence 
of  William  EngelkonMer  from  the  United 
States,  and  on  January  1^  1013.  filed  anoth- 
er motion  for  ccmtlnuance  on  the  aame 
ground,  but  did  not  know  at  that  time  the 
exact  whereabouts  of  the  said  William  Engel* 
kemeier,  and  was  unable  to  get  into  communi- 
cation with  him,  and  gave  no  definite  assur- 
ances as  to  when  he  could  procure  his  depo- 
sition or^obtaln  bis  presence  In  court.  Th« 
defendants'  title  was  clouded  by  this  snit, 
and  their  rights  were^to  be  considered  as  well 
08  the  rights  of  the  plaintiff;  and  under  the 
showing  made,  and  In  view  of  the  fact  tliat 
tbe  suit  bad  been  pending  a  year  and  a  half 
and  continued  once  on  account  of  this  abseat 
witness,  we  cannot  say  tbe  court  erred  In  this 
ruling. 

[S]  3.  Tbe  plaintiff  assigns  as  error  the 
fact  that  the  court  permitted  the  defoodant 
and  one  M.  A.  Cro<^,  who,  as  a  real  estate 
broker,  made  the  trade,  to  testify  to  the  fact 
that  Wm.  EJngelkemeier  told  them  that  the 
$3,000  mortgage,  which  was  on  record,  was 
the  only  Incumbrance  against  the  land. 
Bat  we  think  It  admissible  on  the  theory  that 
the  plaintiff  had  a  right  to  show  that  he  used 
reasonable  diligence  to  ascertain  tbe  exact 
status  of  the  title  to  the  land.  And,  under 
the  denial  of  the  plaintiff  that  the  defend- 
ant Lillls  was  an  Innocent  purchaser,  it  was 
not  error  to  permit  him  to  show  what  In- 
quiry he  had  made  to  ascertain  whether  or 
not  there  were  other  Incumbrances,  and  the 
result  of  such  Inquiry,  eapedally  since  he  In- 
quired of  tbe  party  who  was  In  possessloD 
and  held  the  record  title. 

[4]  4.  The  plaintiff  assigns  as  error  certain 
instructions  given  by  the  court  and  the  re- 
fusal of  the  court  to  give  certain  requested 
instructions.  But  we  think  the  court  clear- 
ly, fairly,  and  fully  instructed  the  Jury  upon 
every  material  phase  of  this  case,  and  that 
there  was  no  prejudicial  error  In  the  instruc- 
tions given  or  the  refusal  to  give  the  lostnic- 
tions  requested.  We  can  hardly  ctmcelve  of  a 
simpler  case  than  the  one  under  considera- 
tion, or  of  Issues  less  complicated.  Tbe  con- 
trolling issue  was  whether  Llllis  bad  actual 
knowledge  of  the  existence  of  this  mortgage, 
or  was  In  possession  of  such  facts  as  put 
blm  on  notice  of  its  existence.  This  was 
purely  a  question  of  fact,  and  wa^  clearly 
submitted  to  the  Jury ;  and,  under  the  eri- 
dence  and  instructions,  the  plaintiff  was 
given  the  benefit  of  all  the  direct  evidence  he 
produced  and  all  the  circumstances  teodlng 
to  establish  notice,  and  the  Jury  found 
against  blm,  and  the  court  adopted  their  find- 
ing. It  is  unfortunate  that  the  plaintiff  most 
lose  bis  mortgage,  but  it  was  his  own  laches 
that  made  this  po88ibl& 

[5]  5.  The  plaintiff  compUilns  very  serious- 
ly because  the  court  permitted  counsel  for  dc- 
f^dant  to  repeatedly  Interfere  with  the  ari 
gument  of  counsd  for  plalntUI  by  Interpos- 
ing ohJectlona.   We  know  of  no  role  tb«t 
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would  or  should  prevent  counsel  from  maUng 
objections  to  the  argument  of  opposing  coun- 
sel If  he  thinks  snch  argument  Is  Improper 
or  outside  of  the  tecorA.  And,  even  though 
the  objections  might  not  be  well  taken  and 
might  become  annoying,  yet  we  could  hardly 
deem  that  sufficient  grounds  for  reversal. 
That  Is  a  matter  within  the  control  of  the 
trial  court,  and  the  record  before  us  does 
not  show  such  an  abuse  of  the  privilege  to 
"obJe<*t,"  as  would  Justify  a  new  trial  in  or- 
der that  counsel  for  plaintiff  might  be  able 
to  make  an  uninterrupted  argument. 

There  are  other  assignments  which  we 
think  it  is  unnecessary  to  discuss,  for  the 
reason  that  the  plalntifTs  rights  were  not 
prejudiced  by  the  matters  complained  of. 

We  therefore  recommend  that  the  Judg- 
ment be  afOrmed. 

FEB  CURIAM.  Adopted  In  whole. 

(62  OU.  7S8) 

WIGGINS  T.  JAOKSON.   <N&  5265^) 
(Supreme  Court  of  Oiaahoma.    Dea  T,  1915.) 

(Bj/UabM  bir  ihe  OovrtJ 

New  Tsun  ^152  —  Motion  —  Rioar  to 
Ahkhd. 

A  motion  for  a  new  trial  may  be  amended, 
after  the  three  days  allowed  by  the  statute  (or 
filing  the  motion,  by  a  cleejrer,  more  appropri- 
ate Btatemeut  ot  dab<»ation  oi  the  grounds  orig- 
iaaliy  set  up;  bat  such  an  amendment,  filed 
after  the  statatory  time  has  expired,  cannot  set 
up  new  end  independent  gnounds  therefor. 
Rogem  et  aL  v.  Qnabner  «t  aC,  41  OU.  107»  1S7 
Pac.  381. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |  282;  Dec.  Dig.  «=9l52.] 

Commissioners'  Opinion,  Division  N(».  8. 
Error  from  District  Court,  Carter  County; 
S.  H.  Bussell,  Judge. 

Action  by  C.  B.  Wiggins  against  W.  N. 
Jackson.  Judgment  for  defendant,  and  plain- 
tiff  brings  error.  Affirmed. 

Slgler  &  Howard,  of  Ardmore,  for  plaintlft 
In  error.  I.  R.  MflSMi  and  J.  H.  Mathers, 
ttoth  of  Ardmore,  for  defendant  In  error. 

BITTENHOUSE,  C.  On  December  3, 1102, 
Judgment  was  rendered  In  this  action,  a  ao- 


tlon  for  new  trial  was  filed,  and  on  December 
21,  1912,  an  ordw  was  made  continuing  the 
hearing  on  the  motion  until  January,  1913, 
term  of  the  county  court.  On  January  10, 
1913,  the  defendant  filed  an  amended  mo- 
tion. No  new  grounds  for  a  new  trial  are 
IncoriKt  rated  therein,  but  the  amendment  is 
merely  a  more  complete,  clear,  and  appro- 
priate statement  or  elaboration  of  the 
grounds  set  up  In  the  original  motion  for  a 
new  trial.  Tb\a  motion  was  sustained*  and 
the  appeal  taken  frtHu  that  order. 

It  Is  admitted  by  the  plaintiff  In  error 
that  there  Is  but  one  question  in  this  case, 
and, that  is: 

"Did  the  court  err  in  sustaiDioK  the  defend- 
ant's motion  f<Hr  a  new  trial  filed  on  the  16th 
day  of  January,  19187** 

And  It  Is  ai^ed  In  bebalf  of  this  contri- 
tion that  a  motltm  for  a  new  trial  csnnot  be 
amended  so  as  to  cmtain  additional  grounds 
fbr  a  new  trioL  This  Is  not  the  qaesticm 
raised  by  the  record.  The  original  motion 
tor  a  new  trial  contained  four  grounds ;  the 
amended  motion  Is  merely  an  elaboration  of 
the  original  moUon.  We  therefore  find  from 
the  record  that  no  new  grounds  were  con- 
tained In  the  amoided  moUon  for  a  new 
trial,  and  It  has  been  held  by  this  court  In 
Rice  V.  Folson,  32  OkL  122  Pac.  236, 
Rogers  et  aL  r.  Quabner  et  aL,  41  OkL  -107, 
137  Pac.  861,  and  Potts  v.  Rubesam,  156 
Pac.  356,. that  a  motion  for  a  new  trial  niiiy 
be  amended,  after  the  three  days  allowed  by 
statute  for  the  filing  of  a  motion,  by  a  more 
clear  and  appropriate  statement  or  elabora- 
tion oi  the  gnrands  originally  set  up,  but 
sustaining  the  argument  of  the  plaintiff  In 
error  that  an  amendment  to  a  motlcm  for  a 
new  trial  canned  set  ont  new  and  Independ- 
ent grounds  after  the  explratttm  of  the  three 
days. 

We  therefore  conclude  that  the  amendment 
to  the  motion  for  a  new  trial  did  not  set  up 
new  and  independent  grounds,  but  was  a 
more  clear  and  apprcvi^iate  statement  or 
elaboration  of  the  original  motion  for  a  new 
trlaL 

The  cause  should  therefore  be  affirmed. 
PER  CURIAM.   Ad(n)ted  in  wbfde. 
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WALKEB  T.  DAHABSH  tt  aL-  (Na  B312.) 
(Stqpmiie  Oomt  of  Oklahoma.    Dea  7,  IMS.) 

(ByltabuM  hy  ihv  Court.) 

XJsuBT  ^s^iae  —  Pbnaltt— Reiwwh,  Not*— 
OPER&Tion  or  Statute. 

An   U8  alio  OS  contract  was  entered  into 

frlor  to  the  passage  <A  section  1006,  Rev.  Laws 
910.  Subsequent  to  the  adoption  of  that  sec- 
tion, the  debt  was  renewed,  and  the  osarlous 
interest  was  carried  into  the  renewal  note. 
B«ld,  that  the  defendant  was  entitled  to  a  for- 
feiture of  twice  the  amount  of  usurious  inter- 
est which  the  note  carried  with  it  or  which  was 
agreed  to  be  paid  thereon. 

[Ed.  Note.— For  other  cases,  see  UsiirT,  Cent 
Dig.  I  419;  Dec.  Dig.  «=»13&] 

OommlaaionerB'  Opinlcm,  DItMou  No.  8. 
BrroT  from  County  Court,  Roger  Mills  Coun- 
ty ;  W.  H.  Mouser,  Judge. 

Action  by  O.  T.  Walker  against  Albert  Da- 
harsh  and  others.  Judgm^t  for  defendants, 
and  plaintiff  brings  error.  Afflrmed. 

T.  Ja  Tnmert  ot  CbeTnme,  for  plalntUf  In 
error.  O.  U  MltdieU  and  Venj  Madden, 
both  of  Ofaeyeime,  for  d^endants  in  error. 

BITTENHOUSE,  0.  On  June  22.  1007.  the 
defendants  executed  and  delivered  their  note 
for  $140  to  the  Texmo  Cotton  Exchange 
Bank,  due  In  November  of  the  same  year. 
This  note  was  Bold  to  O.  T.  Walker.  On 
March  9,  1910,  a  renewal  note  was  taken  In 
the  sum  of  $230.64,  At  the  time  of  these 
transactions,  section  1005,  Bev.  Laws  1910, 
was  not  in  force.  Subsequent  to  the  passage 
of  this  section,  the  defendants  gave  a  renewal 
note  on  November  26,  1910,  In  the  sum  of 
$269.  This  action  was  instituted  on  the  last- 
named  note,  and  the  defendants  answered, 
alleging  as  a  defense  the  reserving  and  charg- 
ing of  a  rate  of  interest  greater  than  was 
allowed  by  law.  and  aSked  tor  a  forfeiture  of 
twice  the  amount  of  interest  which  the  note 
carried  with  it  or  which  was  agreed  to  be 
paid  thereon. 

It  is  the  contention  of  the  plaintiff  that  the 
court  erred  In  Instmctliig  the  jury  that.  If  a 
greater  rate  of  interest  than  was  allowed  by 
law  had  been  reserved  or  charged,  the  de- 
fradants  were  entitled  to  recover  twice  the 
amount  ot  Interest  vrhich  the  note  carried 
with  It  or  which  was  agreed  to  be  paid  there- 
on. It  is  not  claimed  that  the  original  note 
of  $140  was  nsarious,  bat  It  is  contended  that, 
when  it  was  rraewed  Into  the  note  of  ^80l- 
64,  a  greater  rate  of  interest  than  was  al- 
lowed by  law  was  reserved  and  charged.  Un- 
der the  law  eJCistlng  at  that  time,  the  amount 


which  the  payee  would  have  f<»felted  would 
have  been  the  amount  of  usurious  interest 
which  the  note  carried  with  it  or  which  was 
agreed  to  be  paid  thereon.  Subsequent  to 
this  transaction,  and  on  June  17,  1910  (Laws 
1910,  c.  119),  the  present  law  went  into  force, 
which  provides  by  section  1005,  supra,  that 
twice  the  amount  of  the  interest  reserved  or 
charged  should  be  forfeited.  On  November 
28.  1910,  the  plahitlff  held  the  note  of  »23a 
which  carried  with  it  interest  In  excess  of 
the  amount  allowed  by  law,  and  on  that  data 
the  plaintiff  renewed  said  note  by  taking  a 
note  In  the  sum  of  $269;  and  the  question 
before  us  is  whether  the  act  of  taking  a  new 
note  for  $269  was  reserving  the  illegal  in- 
terest which  had  been  included  in  the  for- 
mer note.  If  so,  the  plaintiff  would  foxfdt 
twice  the  amount  of  the  interest  whidi  the 
latter  note  carried  with  It;  If  not,  then  the 
court's  Instruction  was  wrong,  and  on  the 
$230  note  Just  the  amount  of  interest  reserv- 
ed and  charged  could  be  recovered,  while  od 
the  $269  note  twice  the  amount  reserved  or 
charged  could  be  recovered.  The  Illegal  In- 
terest reserved  and  charged  induded  in  the 
note  of  $230  became  a  part  of  the  note  in 
quMtion.  TtMt  it  contained  interest  in  ex- 
cess of  the  amount  alllowed  by  law,  there  can 
be  no  doubt  This  note  forms  the  baMs  for 
the  note  in  litigation,  and  Illegal  Interest  in- 
cluded In  this  note  in  excess  of  the  sum  orig- 
inally loaned  would  be  lnter«at  which  the 
note  carried  with  it  or  which  was  agreed  to 
be  paid  thereon.  The  illegal  Interest  which 
was  Included  in  the  $230  note  is  now  a  part 
of  the  $269  note,  and.  If  it  forms  a  part  there- 
of, It  ts  carried  with  the  debt  Had  the  plain- 
tiff desired  to  stand  by  his  forfeiture  of  just 
the  4nterest  charged  nnder  the  former  law, 
then  he  should  not  have  renewed  the  note; 
but  when  he  renewed  the  note  after  the  pas- 
sage ot  the  act  of  June,  1910,  he  bron^t  his 
transaction  nnder  the  terms  of  that  a^ 
which  creates  a  forfeiture  of  twice  the  amount 
of  the  usurious  Interest,  which  the  note  car- 
ries with  it  There  was  no  error  in  the  in- 
struction of  the  court 

The  next  assignment  Is  that  the  court  erred 
In  assessing  an  attorney's  fee  of  $50  against 
th6  plaintiff.  In  this  we  can  see  no  error. 
Section  1006,  B.  L.  1910.  provides  that  a  rea- 
sonable attorney's  fee  In  a  sum  not  less  than 
$10  shall  be  allowed  the  prevailing  party,  In 
actions  brought  under  section  1005,  supra; 
the  sum  to  be  fixed  by  the  court 

The  Judgmoit  should  therefore  be  afflrmed. 

FEB  OUfilAM.  Adcoted  In  wbOltb 
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HABBIS  T.  STATEL   (No.  784.) 
(Supreme  Court  of  Wyoming.    Jan.  4,  1016.) 

1.  CUMINAX  IiAW  ^1110— APFBAI,  AND  Bb- 
BOB  — BnX  OF  EXCBPTIOKS  —  AMXHDUKNI 
— ]]/VIDBNCB— BECOBD— ReFOKTEB's  NOTBS. 

Under  Comp.  St  1910,  {  042,  requiring  the 
court  reporter  to  attend  court,  take  full  Bteno- 
graphic  notes  of  basea  oo  trial,  testimony,  ad- 
miraioDS,  objections,  rulings^  end  exceptions,  and 
to  preserve  bis  notes,  section  945,  making  the 
coart  reporter  the  judge's  stenographer,  and 
section  944,  making  nls  tnnscripto,  when  cer- 
tified to  by  the  deiA.  prima  &cie  evidence  of  the 
matters  therein,  bis  notes  are  such  a  part  of 
the  record  that  they  may  be  received  in  evidence 
to  correct  the  biU  of  exceptions. 

lEd.  Note. — For  other  casee,  see  Criminal 
Law.  Cent  Dig.  fi  2903-2917,  2919;  Dec.  Dig. 
«=>1110.] 

2.  CsruiNAi,  Law  «=»111&— Apfbai.  and  Bb- 
bob  —  Bill  of  Exckftions  —  Ahendkbnt 
— Evidencb. 

Evidence  held  sufficient  to  justify  the  amend- 
ment of  the  bill  of  exceptions  to  cmform  witin 
the  reporter's  stenograpaic  notes. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2903-2917.  2919;  Dec  Dig. 
*=»1110.J 

8.  Names  ®=»4— Indictment — Owkebship  of 
Pbopebty— Vamahcb. 

Where  an  indictment  alleged  the  larceny  of 
a  cow  belonging  to  A.  and  the  proof  showed 
it  to  belong  to  A.  B.,  Jr.,  there  was  no  fatal 
variance ;  the  addition  of  "Jr."  to  a  name.  t>e- 
iog  a  mere  matter  of  description. 

[Ed.  Note.— For  other  cases,  see  Names,  Cent. 
Dig.  8  3;  Dec,  Dig.  «s=>4.] 

4.  Cbiminal  Law  <&=!>1188'  —  Indictubnt— 

OWNEBSHIF  OF  PbOPEBTT- VARIANCE. 

Although  proof  of  ownership  of  a  stolen 
cow  in  A  B.,  Jr.,  might  be  a  variance  from  an 
indictment  allecing  ownership  in  A.  it  would 
not  be  ground  for  reversal  under  Comp.  Ut 
1910,  f  6ietl,  prohibiting  acquittal  on  the  ground 
of  variance  unless  material. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  3215-8219,  3221,  3230;  Dec 
Dig.  «=>1186.] 

6.  Cbiminal  Law  4=:»361  —  Evidence  ~  Rb- 
bistance  of  abbe8t — admisaibilitt. 

In  a  prosecution  for  larceny  of  a  cow,  ad* 
mission  of  evidence  that  defendant  refused  to 
eome  to  the  state  without  reguirition  and  was 
arrested  and  confined  in  another  state  pending 
requisition  was  error,  since  It  was  his  right  so 
to  do,  and  would  not  ahow  cidlt  ot  guilty  con- 
science. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  U  776,  778-78S,  980-832; 
Dec  Dig.  «»8Cri.] 

&  Cbihikai.  Law  ^sSSl— Evidence— Rbsist- 
ANCE  OF  Abbest— Explanation  —Admissi- 

SILITT. 

In  a  prosecution  for  larceny  of  a  cow,  ex- 
elusion  of  defendant's  explanation  of  his  refus- 
al to  come  to  the  state  without  requisition,  aft- 
er admission  of  evidence  showing  such  refusal 
and  his  arrest  on  account  thereof,  was  error. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  iiS  802,  803;  Dec  Dig.®=9361.] 

7.  WrTNESSES  «s»240— Examination— luD- 

INO  Qubotions. 

In  a  prosecution  for  larceny  of  a  cow,  on 
the  issue  of  defendant's  possession  of  a  cow 
branded  and  owned  by  another,  it  was  error  to 
permit  a  detective  to  be  asked  whether  he  saw 
in  defendant's  possession  cattle  branded  NXN, 


that  bein^  leading,  and  no  reason  for  leading 
the  witness  being  assigned. 

[Ed.  Note.— For  othw  cases,  aes  Witnessea, 
Cent  Dig.  H  796,  887-889,  841-846;  Dec  Dig. 

«=>240.] 

&  Cbiminal  Law  <8=s895— Teial— Bvidenob 
—Motion  to  Stbirb— Relevanct. 

In  a  prosecution  for  larceny  of  a  cow  it 
was  not  error  to  overrule  a  motion  to  strike  all 
the  testimony  of  a  witness  on  the  ground  of  ir- 
relevancy, incompetency,  and  irresponsiveness 
to  issues,  where  some  portions  .of  it  were  rele- 
vant and  competent 

[Ed.  Note.— For  other  cases,'  see  Criminal 
Law,  Cent  Dig.  8S  1601-1654 ;  Dec  Dig.  «s» 
696.J  _ 

9.  Cbiminal  Law  «»798  —  Instbuctions  — 

DUTT  OF  JtJBT. 

In  a  prosecution  for  larceny  an  Instruction 
that  It  is  the  duty  of  each  juryman  to  give  care- 
ful consideration  to  the  views  his  fellow  jury- 
men present  upon  the  testimony,  that  he  should 
not  shut  his  ears,  and  stubbornly  stand  upon  the 
position  he  first  takes,  and  that  it  sbould  be  the 
object  of  all  jurors  to  arrive  at  a  common  con- 
clusion, and  to  deliberate  together  with  calm- 
ness, and  that  it  was  their  duty  to  agree  upon 
a  verdict  if  that  was  possible,  was  not  errone- 
ous, though  it  failed  to  state  that  the  verdict 
should  be  that  of  each  juror,  and  should  be  con- 
sidered with  cnndor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1840,  1948;  Dec  Dig.  ^ 
798.] 

Error  to  District  Gonrt,  GoBben  Ctmaty; 
William  C.  Mentzer,  Judge. 

Frank  Harris  was  convicted  of  the  crime 
of  grand  larceny.  Moti<m  for  new  trial  ov^ 
ruled,  and  defendant  brings  error.  Revers- 
ed and  remanded. 

H.  Donzelman,  of  Cheyenne,  for  plaintiff 
in  error.  D.  A.  Preston,  Atty.  Gen.,  for  the 
State 

POlTER,  a  J.  rranlc  Harris  was  con- 
victed of  the  crime  of  grand  larceny  In  the 
district  court  sitting  in  and  for  Goshen  coun- 
ty, upon  an  Information  charging  him  with 
stealing  one  head  of  neat  cattle  of  the  value 
of  $36,  the  pr(q>erty  of  Gnrtis  B.  GriflOn.  A 
motion  for  new  trial  was  duly  filed  and  over- 
ruled, the  ruling  thereon  excepted  to,  and  the 
case  is  here  cat  error. 

[1]  1.  A  preliminary  question  Is  raised 
upon  ex<%ptlons  to  the  proceedings  and  or> 
der  ot  the  district  court  amending  the  bill 
of  exceptions  after  the  term  at  wblch  it  was 
allowed  m(L  signed,  and  after  it  had  been 
filed  In  this  court  The  blU  was  ordered  re- 
turned to  the  district  court,  on  the  api^ca- 
tlon  of  the  Attorney  General,  for  the  purpose 
of  allowing  a  motion  to  amend  it  to  be  made 
and  heard  In  that  court,  but,  following  our 
usual  practice  whoi  granting  such  an  ap- 
plication, without  then  finally  deciding  as 
to  the  soflSdency  of  the  showing  to  authorize 
the  proposed  amendmoit  See  Stocltgrowers* 
Bank  of  Wheatland  r.  Gray,  22  Wyo.  482, 
144  Pac  294.  Upon  a  hearing  in  the  district 
court  an  order  was  entered  amradlng  the 
bill  80  as  to  correct  what  Is  claimed  to  have 
been  a  mere  clerical  mistake  In  transcribing 
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from  the  notes  of  the  official  court  reporter 
parts  of  the  testimony  descrlUng  a  certain 
brand  as  obserred  on  tlie  animal  all^^  to 
have  been  stidrai,  or  as  used  by  the  alleged 
owner  of  sach  animal  to  mAtk.  and  Identify 
his  cattle,  and  other  parts  r^rrlng  by  name 
or  descrlptkm  to  that  brand.  It  was  sought 
by  the  prosecution  to  prove  the  larceny  by 
testimcmy  describing  the  brand  on  an  animal, 
a  two-year  old  ^teer,  observed  at  one  time  In 
the  defendant's  pasture,  and  afterwards  In 
his  Immediate  posses^n,  together  with  evi- 
dence as  to  the  ownership  of  the  brand. 
This  brand  was  referred  to  by  description 
several  times  in  the  testimony,  ^ther  in  a 
question  propounded  to  a  witness  or  in  his 
answer.  And  at  every  place  bat  one  in  the 
official  typewritten  transcript  of  the  testl- 
mony  incorporated  in  the  bill,  where  the 
brand  appears  to  have  been  mentioned  by 
name  or  description,  it  was  designated  as 
N— X— N.  The  single  exception  was  in  tran- 
scribing the  answer  of  the  witness  Curtis  B. 
Griffin.  Jr.,  to  the  question:  "What  brand 
do  yon  uaeV  ntat  answer  appeared  In  such 
transcript  as  "X— N— X." 

Such  a  delineation  of  a  brand  would  usual- 
ly Indicate  the  use  of  a  horlsontal  line  or 
mark  between  the  letters  as  a  part  of  the 
brand ;  for  it  Is  a  matter  of  conmion  knowl- 
edge in  this  state  that  such  a  mark  forms 
a  part  of  many  cattle  brands,  and  is  general- 
ly spoken  of  or  referred  to  in  that  connection 
aa  a  "bar."  Hence  the  ordinary  verbal  de- 
scription of  the  brands  set  out  in  the  tran- 
script as  above  would  be,  respectively,  N 
bar  X  bar  N,  and  X  bar  N  bar  X.  But  the 
brand  owned  by  Curtis  E.  Griffin,  Jr.,  who 
the  prosecution  claimed  was  the  owner  of 
tbe  alleged  stolen  animal,  was  shown  by  the 
record  proof  to  be  NXN,  without  any  mark 
or  character  between  the  letters.  This  dis- 
crepancy In  the  evidence  as  shown  by  the  bill 
was  pointed  out  In  the  brief  of  plaintiff  In 
error  and  urged  as  a  ground  for  the  conten- 
tion that  the  evidence  was  insufflcient  to  sus- 
tain the  verdict.  Thereupon  the  application 
was  made  to  withdraw  tbe  bill  for  the  pur- 
pose of  amendment,  It  being  alleged  In  sup- 
port thereof  that  the  use  of  a  "dash"  separat- 
ing the  letters  of  the  brand  was  an  error  In 
transcribing  the  reporter's  notes  and  mls- 
I'epresented  the  testimony  describing  or  men- 
tioning the  brand.  On  the  bearing  of  tbe 
motion  to  amend  the  bill  iu  the  district  court 
the  official  court  reporter  was  sworn  as  a 
witness  and  permitted  to  produce  and  ex- 
plain his  shorthand  notes  of  tbe  trial  re- 
specting such  brand,  over  the  objection  of 
defendant's  counsel,  and  upon  comparing  tbe 
transcript  aforesaid  with  his  notes  be  tes- 
tlSed,  in  substance,  that  where  X — N — X  ap- 
peared in  the  transcript  aa  the  answer  of 
Curtis  E.  Griffin,  Jr.,  to  the  question,  "What 
brand  do  you  use?"  it  was  a  typographical 
error,  for  his  notes  show  that  answer  to  have 
been  NXN,  and  that  at  every  other  place  In 
the  transcript  where  .^t-X—JN  appeared  bis 


notes  showed  NXN;  ttiat  by  his  syston  ot 
r^rtlng  the  letter  N  is  Indicated  by  a  short 
horlaontel  line  and  the  letter  X  the  same  as 
ordinarily  written;  that  In  noting  a  brand 
containing  a  "bar"  s^iaratlng  letters  he 
ttsaally  wrote  out  the  lettera  as  in  "long- 
hand" with  a  "bar"  between  them,  hot  that 
in  this  case  he  had  NXN  In  shorthhnd,  with- 
out any  <^racter  showing  a  "bar."  The 
shorthand  notes  were  admitted  In  evidence 
over  defendant's  objection,  showing  that  In 
tbe  several  idaces  referred  to  the  notation  of 
the  brand  was  — ^X — ,  indicating,  as  explain- 
ed by  him,  NXN.  He  explained  tbe  enor  in 
the  transcript  by  stating  that  he  had  dictat- 
ed from  his  notes  by  ntiog  an  Bdlson  busi- 
ness phonograph,  from  whidi  they  were  tran- 
scribed by  an  assistant,  who  wroneonsly 
"placed  a  dash  between  the  lettera  presum- 
ably to  separate"  them.  An  order  was  enter- 
ed amending  the  bill  by  substituting  NXN 
for  X— N— X  In  the  one  place  aforesaid 
where  that  dedignatiou  of  the  brand  appear- 
ed, and  for  N — X — ^N  In  tbe  other  places 
where  the  brand  was  transcribed  in  that 
form. 

No  evidence  was  offered  to  dispute  tlie 
showing  made  by  the  reporter's  notes  or  hia 
explanation  thereof,  but  the  admission  of  the 
evidence  was  objected  to  as  incompetent  and 
inadmissible,  for  the  reason  that  the  notes 
were  not  a  part  of  the  record  In  the  cause 
nor  proper  to  be  consulted  in  considering  the 
motion  to  amend,  and,  further,  that  the  pro- 
posed amendment  substantially  changed  tbe 
defense  by  a  change  in  the  sut>stance  of  the 
testimony  as  shown  by  the  bilL  And  It  is 
here  contended  that  the  reporter's  notes  do 
not  constitute  a  proper  record,  minute,  or 
memorandum  upon  which  to  base  an  amoid- 
ment  to.  a  bill  of  exceptions.  Such  notes  are 
held  in  Illinois  to  constitute  data  upon  which 
the  court  may  act,  unless  the  reporter  Is 
not  required  by  law  to  take  notes  of  the  par- 
ticular matter  to  which  the  proposed  amend- 
ment relates.  Chicago,  M.  &  St  P.  By.  Co. 
V.  Walsh,  150  111.  607.  37  N.  B.  1001 ;  Sullivan 
V.  Bddy.  154  111.  199,  40  N.  B.  482;  Hubbard 
V.  People,  197  IU.  15,  63  N.  E.  1076 ;  Central 
Sch.  Supply  House  v.  Hirschy,  106  IU.  App. 
258.  And  In  Missouri,  where  the  stenogra- 
pher's notes  of  the  trial  filed  with  the  clerk 
were  held  to  fall  short  of  supplying  the  fact^ 
to  justify  the  amendment,  the  right  to  refer 
to  them  for  tbe  purpose  does  not  seem  to 
have  been  questioned.  Jackson  v.  Fulton, 
87  Mo.  App.  228.  In  this  state  the  steno- 
graphic notes  of  the  reporter  are  not  required 
to  be  filed  with  the  papers  in  the  case  or  In 
the  clerk's  ofllce,  and  we  suppose  they  are 
not  usually,  if  ever,  so  filed ;  but  the  reportw, 
who  Is  a  regularly  appointed  and  sworn  of- 
ficer of  tbe  court  under  the  statute  with  the 
title  of  "official  court  reporter"  (Comp.  Stat 
1910,  §§  940-948).  is  required  to  "remain  in 
attendance  on  the  court,  and  take  full  steno- 
graphic notes  in  cases  tried  during  said  at- 
tendance, of  all  testimony  or  admissions  made 
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by  either  side,  objectloiu  to  the  tntroductloD 
of  testimony,  the  ruling  of  the  court  thereon, 
the  exceptiona  taken  thereto,  and  such  other 
proceedings  as  the  court  may  direct,"  and 
also  to  preserve  said  stenographic  notes  and 
furnish  a  transcript  thereof  to  any  person 
having  an  interest  therein,  upon  payment  of 
the  prescribed  fees.  Section  942.  It  la  fur- 
ther declared  that  he  shall  be  the  clerk  and 
stenographer  of  the  judge  (sections  042,  945), 
and  that  all  transcripts  of  evidence  and  pro- 
ceedings written  out  and  certified  to  by  the 
reporter  shall  be  received  as  prima  fode 
evidence  of  the  facts,  testimony  and  proceed- 
ings set  forth  In  the  transcript,  when  there 
is  attached  thereto  a  certificate  of  the  clerk 
of  the  court  that  the  person  certifying  to 
the  transcript  la  the  official  reporter  of  said 
court  (section  944). 

In  view  of  these  statutory  provisions,  the 
ground,  if  any,  upon  which  it  might  properly 
be  held  that  the  notes  of  the  reporter  con- 
stitute sufficient  data  in  themselves,  or  when 
explained  by  the  reporter,  to  authorize  the 
amendment  of  a  bill,  would,  no  doubt,  be 
that  they  stand  In  the  place  of  the  notes  or 
memoranda  formerly  made  by  the  Judge  dur- 
ing a  trial  as  an  aid  to  his  recollection,  and 
therefore  mtitled  to  the  same  consideration 
for  the  purpose  of  amending  a  record  of  the 
proceedings.  That  seems  to  l>e  the  ground 
upon  which  the  reporter's  notes  are  held 
proper  to  be  consulted  for  such  purpose  In 
Illinois,  as  explained  in  the  case  of  Railway 
Co.  T.  Walsh,  supra.  In  that  case  it  Is  said 
that  the  keeping  of  minutes  of  the  proceed- 
by  the  trial  judge  has  largely  fallen  In- 
to disuse,  for  the  reason  that  the  more  ac- 
curate and  reliable  mode  had  been  adopted 
of  keeping  tnll  stenographic  notes  of  what 
occurs  on  the  trial  by  a  sworn  officer  charged 
with  the  Qwcial  duty  of  making  snch  notes* 
and  true  transcripts  thereof,  which,  while 
not  concluslTe  upon  the  court,  are  presumed 
to  be  correct  until  qaeetioned  and  the  con- 
trary is  made  to  appear,  and  are  ordinarily 
accepted  and  acted  upon  as  the  most  reliable 
means  of  Information  attainable,  and  that 
"the  rule  permitting  the  same  judge,  at  a 
subsequent  term  of  court,  to  amend  the  rec- 
ord by  notes  or  memoranda  made  by  himself 
durli^  the  trial,  applies  with  equal,  if  not 
greater,  force  to  the  tranacTipt  of  the  erl' 
dence  thus  made  and  preserved" ;  that  "every 
element  of  accuracy  and  certitude  in  the  one 
is  inherent  in  the  otiier,  while  there  is  added, 
In  the  8ten<«raphio  notes,  fullness  and  com- 
pleteness of  detail  impossible  of  attainment 
in  memoranda  kept  by  the  judge." 

In  that  case  the  transcript  ot  the  notes  was 
consulted  and  upon  the  recitals  thereof  a 
bill  of  exceptiona  was  amended  so  u  to  show 
that  it  cmtalned  all  the  evidence  offered  or 
Introduced  in  the  case,  But  we  find  it  nn- 
neceFsary  In  this  case  to  determine  whether 
or  not  the  official  reporter's  stenographic 
notes  are  alone  sufficient  to  authorize  a  bUl 
to  be  amended  with  respect  to  .testimony 


claimed  to  have  been  inaccurately  transcrib- 
ed and  inserted  In  the  bill,  or  whether  such 
notes  may  be  alone  relied  on  as  authority  for 
amending  a  bill  in  any  other  particular.  We 
perceive  no  reasonable  objection,  upon  a 
motion  to  amend  a  bill,  to  a  consideration  of 
the  notes  with  the  sworn  testimony  of  the 
reporter  explaining  the  same,  in  connection 
with  other  corroboratlTe  evidence  found  In 
the  record  itself;  and  there  is  evidence  in 
the  bill  itself  In  this  case  upon  which  the 
court  might  have  acted,  and  we  may  assume 
that  it  acted  at  least  in  part,  which.  In  oar 
opinion,  not  only  corroborates  the  notes  as 
explained  and  read  by  the  reporter  ii^  giving 
his  testimony,  but  would  be  sufficient  to  Jus< 
tify  the  order  amending  the  bill.  It  appears 
in  the  transcript  of  the  testimony  as  incor- 
porated in  the  Ull  that  counsel  for  the  prose-  * 
cution  offered  In  evidence  the  "Official  Brand. 
Book  of  the  State  of  Wyoming,"  appearing  to 
Iiave  been  published  in  1013,  and  issued  by 
the  state  board  of  live  stock  commissioners 
to  show  all  the  brands  on  cattle,  horses, 
mules,  asses,  and  sheep  recorded  up  to  Oc- 
tober 11, 1912,  under  the  provisions  of  the  act 
approved  February  18, 1900,  and  particularly 
page  76  of  said  book,  "showing  the  brand 
N— X— X  to  be  in  the  name  of  O.  B.  Griffin, 
Jr.,"  which  book  was  apparently  admitted, 
for  the  transcript  recites,  after  It  had  been 
Identified  by  a  witness,  over  defendant's  ob- 
jection, that  the  book  was  then  marked  as 
"Prosecution's  Elxhlbit  A,  and  is  hereto  at- 
tached and  made  a  part  hereof."  Foltowtng 
that  offer,  as  shown  by  the  transcript  in  the 
bill  immediately  following  the  above  recital 
as  to  the  brand  book,  the  prosecution  offered 
in  evidence  a  certificate  of  the  secretary  of 
^e  state  board  of  live  stock  commissioners 
under  the  seal  of  the  board,  "certifying  that 
the  brand  N— X — N  is  the  property  of  0.  El 
Griffin,  Jr.,"  and  the  same  was  admitted  over 
defendant's  objection.  But  in  both  the  bo<^ 
and  certificate  the  brand  as  printed  and  pub- 
lished in  the  <Hie  and  certified  to  in  the  other 
is  NXN.  It  is  hardly  concdvable  that  in 
offering  this  documentary  evidence  of  the 
ownership  of  the  NXN  brand  counsel  would 
have  orally  referred  to  it  as  N  bar  X  bar  N, 
or  that  either  the  book  or  certificate  would 
liave  been  admitted  In  evidence  If  not  cor- 
re^randlng  as  to  the  brand  with  that  describ- 
ed in  the'  testimony  identifying  tlie  animal 
alleged  to  have  been  stolen,  and  it  would  not 
be  an  unreasonable  deduction  from  the  dis- 
crquncy  respecting  the  brand  betwe^  the 
recital  of  the  offer  and  the  evidence  referred 
to  that  the  line  between  the  letters  was  not 
intended  to  represent  a  "bar"  as  part  of  the 
brand  mentioned  by  counsel,  but  merely  as  a 
dash  to  separate  the  letters  which  had  been 
named  as  composing  the  brand.  Hence  this 
part  of  the  transcript  strongly  tends  to  ex- 
plain what  was  Intended  by  the  "dash"  in 
the  other  places  in  the  transcript  in  «mnec- 
tion  with  the  same  letters  when  showing  the 
brand  testified  or  referred  tu 
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[2]  An  equally  strong  Indication  of  tbe  er- 
ror In  the  transcript  In  this  respect  Is  shown 
by  the  motion  for  new  trial  filed  by  the  de- 
fendant, wherein  It  Is  alleged  that  the  court 
erred  In  admitting  In  evidence  the  said 
tlflcate  of  the  secretary  of  the  board  of  lire 
stock  commissioners  "certifying  that  the 
brand  N — X — N  Is  the  property  of  CX  EL 
Griffin,  Jr."  This  is  clearly  a  mistake  as  to 
the  brand  certified  to,  1^  as  contended,  a 
brand  so  represented  la  to  be  read  and  under- 
stood as  N  bar  X  bar  N.  This  la  not  alL 
The  Instructions  given  to  the  Jury  and  sign- 
ed by  the  trial  judge,  who,  It  may  be  said  In 
passing,,  also  presided  at  the  hearing  on  the 
motion  to  amend  the  bill,  contain  references 
to  the  brand  showing  what  the  court  then 
understood  it  to  be  as  stated  by  the  witnesses 
describing  it,  or  referred  to  In  the  testimony. 
In  one  Instruction  (Na  9)  the  following  ap* 
pears: 

"If,  therefore,  yon  find  •  *  *  that  the  de- 
fendant did  take  or  diiTe  away  the  steer  of 
Curtis  B.  Griffin,  branded  NXN.  with  Intent  to 
steal  the  same,"  etc. 

And  in  another  (Na  10)  appears  the  toV 
lowing: 

"Proof  has  been  offered  that  Cartls  B.  Grif- 
fin was  the  owner  of  the  brand  NXN,  and  that 
the  adoption  and  ase  thereof  was  during  the 
time  covered  la  the  information.  ♦  •  •  If  yon 
find  that  the  steer  in  question  was  branded 
NXN,  then  the  said  Curtis  E.  Griffin  was  prima 
fade  the  owner  of  said  animal." 

There  wag  no  evidence  of  any  other  brand 
on  the  parUcnlar  animal  than  the  one  men- 
tioned In  that  Instruction,  unless  the  testi- 
mony as  originally  transcribed  and  found 
in  the  bill  Is  to  be  taken  as  showing  the 
brand  to  have  been  described  as  N  bar  X  bar 
N.  The  defendant  testified  that  there  was  no 
brand  on  the  animal  sought  to  be  Identified' 
by  the  prosecution  as  the  one  seen  In  his  pos- 
session and  claimed  to  belong  to  the  said 
Griffln.  Also  In  instruction  No.  14  it  was 
said  that  the  word  "Janlor"  Is  no  part  of  the 
name  of  the  person,  but  Is  used  merely  as 
matter  of  description,  and  "that  the  omission 
thereof  in  the  information,  in  alleging  the 
ownership  of  the  one  head  of  neat  cattle, 
branded  NXN,  to  be  in  Curtis  E.  Griffin,  in- 
stead of  Curtis  B.  Griffln,  Jr.,  is  Immaterial." 
There  are  also  references  to  this  brand  In 
the  testimony,  as  shown  by  the  bill,  whleh 
disclose  that  the  brand  mentioned  must  have 
been  NXN.  For  example,  on  the  direct  ex- 
amination of  Curtis  E.  Griffln,  Jr.,  the  first 
witness  called  by  the  prosecution,  he  was 
asked  as  above  stated:  "What  brand  do  yon 
use?"  The  answer  was  transcribed  In  the 
bill  as  "X — N — X."  On  his  cross-examina- 
tion be  was  asked  this  qu^lon:  "Now,  who 
is  the  ovimer  of  this  N— X— N  brand?*  This 
question  was  clearly  Intended  to  refer  to  the 
brand  which  the  witness  had  testified  was 
used  by  him,  and  it  tends,  at  least,  to  show 
that  his  answer  describing  the  brand  used  by 
him  was  mistakenly  transcribed  as  alrave, 
and,  with  the  answer  thereto  and  the  next 
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two  succeeding  questions  and  answers,  shows 
that  the  registered  brand  NXN  was  the  one 
referred  to-  The  answer  to  the  gnesUon  as 
to  the  ownership  of  the  brand  was:  "CnrUs 
E.  Griffin,  Jr."  Then  follow  tluse  qnadmia 
and  answers : 

"Q.  It  is  registered  in  that  name?  A.  Yes, 
sir.  Q.  And  it  is  known  all  over  the  conntry  as 
being  owned  by  yon  as  Oortls  B.  Griflin,  Jr., 
that  brand?   A.  Tes,  sir." 

It  does  not  appear  that  any  brand  except 
NXN  was  regl8t«ed  in  the  name  of  said  wit- 
ness. We  think  it  must  be  held  that  the  un 
was  properly  amended. 

[S]  2.  As  authorized  by  statnte,  the  prose- 
cution sought  to  Idmtuy  the  animal  al> 
leged  to  have  been  stolen  by  the  brand  there- 
on and  to  prove  ownership  by  showing  the 
ownership  of  such  brand.  The  statute 
(Comp.  Stat  1910, 1  6177)  declares  that  proof 
of  the  brand  thereon  shall  be  deemed  suffi- 
cient to  identify  all  classes  of  live  8to<^  and 
proof  of  the  ownership  of  sndi  brand  shall 
be  prima  fade  evidence  of  the  ownership  of 
such  live  stock.  And  by  the  act  of  1913 
(Laws  1913,  e.  126)  amending  section  2602, 
Compiled  Statutes,  a  certified  copy  of  a 
recorded  brand  Issued  by  the  secretary  of  the 
state  board  of  live  stock  commlssloneis  is 
made  admissible  as  prima  fade  evidence  oC 
the  ownership  ot  an  animal  bearing  such 
brand,  and  it  Is  declared  that  such  certificate 
shall  be  taken  as  evidence  of  ownership  In 
all  suits  at  law  or  in  equity,  or  in  any  crim- 
inal proceedings,  when  the  title  to  the  animal 
Is  Involved,  or  proper  to  be  proved,  wba 
such  dalm  Is  sustained  and  corroborated  by 
other  evidence.  And  such  a  certificate  was 
introduced  in  evidence  showing  that  Cnrtia 
B.  Griffin,  Jr.,.  was  the  owner  ol  the  brand 
on  the  animal  Idratifled  thereby  by  the  wit- 
nesses produced  by  the  prosecution  for  that 
purpose.  But,  Curtis  B.  Griffln  having  been 
named  in  the  information  as  the  owner,  it  Is 
contended  that  the  proof  of  ownership  In 
Curtis  B.  Griffin,  Jr.,  constituted  a  fatal 
variance,  and  that  the  court  erred  in  giving 
the  fourteenth  Instruction,  above  ref^red  to^ 
stating,  In  substance,  that  the  word  "Junior** 
is  no  part  of  the  name  of  a  perstm,  that  its 
omission  in  alleging  the  name  of  the  own^ 
was  Immaterial,  and  that  the  information 
sufficiently  alleged  ownership  in  the  peraoa 
generally  known  as  Curtis  E.  Griffin,  Jr. 

It  appeared  that  there  were  two  persons 
named  Curtis  B.  Griffin,  uncle  and  nephew, 
who  each  owned  cattle  ranging  In  the  same 
locality;  the  cattle  of  the  elder  Griffin  being 
branded  UB,  and  those  of  his  nephew  l^N ; 
that  the  nephew  had  lived  with  his  unde 
after  his  father's  death,  which  occurred  14 
years  before  the  time  of  the  trial,  and  the 
uncle  had  been  his  guardian  until  he  became 
of  age,  and  after  that  looked  after  his  busi- 
ness, because,  as  the  unde  testified,  he  was 
Incapable  of  doing  so  hlms^;  that  the 
nephew  usually  affixed  "Junior,"  or  ita  al> 
braviatSiMi,  to  Us  name  t9  ^**""r**">*  him 
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from  bis  nncle,  and  tbat  he  signed  papers 
end  was  generally  known  by  that  name. 

It  Is  a  weU-setUed  rale  that  the  addition  of 
**Jr.'*  to  a  name  Is  a  mere  matter  of  desert 
tlon  and  constltntes  no  part  of  the  name} 
and  It  Is  generally  h^  that  no  material 
variance  results  where  a  name  Is  arerred  In 
an  Indictment  or  Informatloa  wltb.  such  ad< 
dUlon  and  the  name  Is  given  in  the  proof 
vititoat  it,  w  irtiere  the  aTennent  Is  with< 
oat  th«  addttlOB,  and  it  appeaxm  in  the  proof 
that  the  person  signs  bis  name  and  is 
known  with  it  State  t.  Weare,  88  N.  H. 
314;  Allen  t.  States  SST  Ind.  486;  SUte 
T.  Dankwardt,  lOT  Iowa.  7(M,  77  N.  W. 
485;  State  t.  Beat,  106  N.  O.  747.  13  &  B. 
907.  But  connad  for  plalntUt  in  wTor.  in 
support  of  his  contention  cites  the  case  of 
State  r.  Tittnm,  9  N.  H.  S19,  wher^  it  was 
held  that,  on  the  trial  of  a  woman  charged 
wiUi  having  committed  adnltery  with  (me 
Levi  Wallace,  evidence  showing  that  she  had 
committed  adnltery  with  Levi  Wallace  Jr., 
was  inadmissible;  It  appearing  that  there 
were  in  the  town  where  the  crime  was  al- 
leged to  have  been  committed  two  persons  of 
the  same  name,  fiither  and  son,  and  that  the 
latter  used  the  addition  of  "Jr.**  to  his  name 
to  dtettngolah  him  from  bis  flttHw.  The 
ooort  In  that  case  based  its  cfmciuaion  npon 
the  general  piesomptbm  that,  when  father 
and  son.  or.  as  has  been  held,  two  peraons 
not  father  and  eon,  have  the  same  name,  the 
elder  Is  Intended  by  the  use  of  the  name 
without  addition.  See  29  Oyc.  268;  1  Whart 
Gr.  Sv.  (10th  Bd.)  1 100.  But  it  la  universally 
held  that  sucb  presnmption  may  be  overcome 
by  evid^ce  Identifying  the  younger  person 
as  the  one  intended,  and  we  think'  a  more 
reascmable  view  of  the  matter  Is  found  In 
other  cases  In  conflict  with  the  one  dted.  It 
was  held  in  Bex  v.  Peace,  S  Bam.  &  Aid.  579, 
that  npon  an  Indictment  charging  an  assault 
npon  the  person  of  Elizabeth  EM  wards  It 
was  soffldent  to  prove  an  assault  committed 
npon  one  bearing  that  name,  although  there 
were  two  persons  of  the  same  name,  mother 
and  daughter,  and  the  proof  was  of  an  as- 
sault upcm  the  daughter.  The  court  said: 

*Tht  crime  charged  in  the  lodictmeDt  hu 
been  proved.  For  it  Is  stated  that  the  defend- 
ant committed  an  assault  on  Elizabeth  Edwards, 
and  that  has  been  proved.  It  is  not  absolutely 
necessary  that  the  indictment  should  specifical- 
ly describe  the  individasl  on  whom  the  assault 
was ;  for  otherwise  an  indictment  would  be  bad 
whidi  charged  that  the  assault  was  committed 
on  a  person  to  the  Jurors  nQknown.  The  ques- 
tion here  is,  not  whether  the  party  assaulted 
has  been  rightly  described,  bat  who  the  party  is 
who  is  described  io  the  indictment  as  having 
been  assaulted.  Here  that  is  sufficiently  proved. 
The  objection,  therefore.  Is  not  sustainable." 

In  State  T.  Grant,  22  Me.  171.  an  Indict- 
ment tw  larceny  dmrged  the  atiealing  of  a 
trnnk  and  money,  "the  ptapeitj  of  one  Euse- 
blnfl  Em^noo.  of  Addison,  in  the  coonty  of 
Waslilngton."  His  pnxtf  was  that  Ibere  wwe 
in  the  town  named  two  persons  named  Base- 
bins  Emerson,  fatber  and  son,  and  that  the 


trnnk  and  money  was  fiie  property  of  tbe 
son,  who  usnally  wrote  bis  name  with  *'Jr." 
attached  to  it  The  trial  conrt,  over  the  de* 
fendanfs  objection,  Instructed  the  Jury  that 
**Jr.**  was  no  part  oi  a  name,  and  that  tbe 
son.  If  his  testimony  was  believed,  had  sndi 
property  or  interest  in  the  ar^es  stolen 
as  sustained  tbe  allegation  ot  ownership.  A 
conviction  was  sustained.  The  appellate 
conrt  referred  to  the  ordinary  presumption 
and  the  nils  permitting  it  to  be  rempved 
ptoot,  and,  after  quoting  from  tbe  opinion  in 
tbe  case  of  Bex  v.  Peace,  8  B.  A  A  579.  said: 
"Bzc^ttDg  tbe  difCetence  in  crimes,  that  Ian- 
goage  Is  appllcaUe  to  this  case."  And  In 
Teagne  v.  Stete,  144  Ala.  42.  40  South.  812, 
where  one  was  indicted  for  an  assault  with 
IntMit  to  murder  W.  T.  Loard.  and  convicted, 
it  appoared  that  a  fathw  and  son  of  tbe 
same  name  lived  in  tbe  same  commaidty.  and 
that  tbe  assault  was  np<»i  Uw  aon.  It  was 
held  that  a  motion  to  quash  tbe  Indictment 
on  Uie  gnnnd  of  a  variance  was  properly 
overruled,  and  also  that  the  trial  court  prop- 
erly refnsed  an  Inatmctifm  to  tbe  effect  that, 
if  the  person  assanlted  was  shown  to  have 
been  W.  T.  Loard,  Jr^  and  thwe  was  enotber 
person  in  tbe  same  locality  by  the  name  of 
W.  T.  Loard,  and  that  tbe  two  are  fatber  and 
son,  thai  tbe  defendant  sbonld  be  acquitted. 

In  Oom.  T.  Parmentra.  101  Mass.  211.  an 
indictmuit  for  breaking  and  entering  a  bnlld- 
ing  and  stealing  therefran  certain  alleged 
pwmHial  iweperty  named  <me  ct  tbe  owners 
of  the  bnlUUng  as  '^ilUaa  Bead  tbe  second 
of  tbe  name,"  and  one  of  tbe  owners  of  the 
stolen  property  as  "William  Bead  the  young- 
er of  that  nam&"  It  appeared  In  the  ^nof 
that  one  of  tbe  owners  at  tbe  building  and 
property  was  usually  called  William  Bead, 
Jr.,  bnt  never  called  **secDnd."  ■  It  was  held 
that  tiie  indictment  was  snfllclent,  and  C&at 
there  was  no  variance;  the  court  saying: 
'The  terms  of  ttie  description  constate  no 
part  of  tbe  name,  but  are  used  for  tbe  mere 
purpose  of  designation  and  distinct^"  Cit- 
ing tbat  case  and  Steto  v.  Grant,  siqwa, 
among  otbers,  it  is  said  in  Bishop's  New 
Criminal  Procedure  <ZH  Ed.),  in  section  718. 
that  in  allei^  the  name  of  the  owner  of  the 
st<den  goods,  when  charging  larceny,  an  addi- 
tion to  the  name  is  mere  surplusage.  And 
the  ad^tlon  of  "Ebq."  to  the  name  of  tbe 
alleged  owner, In  an  indictment  for  larceny 
was  btid  to  be  mere  snrplnsai^  it  appear- 
ing tbat  the  perstm  <tf  tbe  name  alleged  and 
who  owned  tbe  goods  was  not  an  esquire  or 
entitled  to  tbat  rank,  and  an  objection  on 
the  ground  of  variance  was  overruled.  Rex 
V.  Ogllvie.  2  Car.  &  P.  23a 

[4]  The  fact  that  the  brand  was  recorded 
in  the  name  of  the  nephew  with  the  addition 
of  "Jr."  can  make  no  differttic^  we  think,  in 
tbe  application  of  the  general  rule,  since  it 
is  dear  that  such  addUion  was  so  used  as  mat- 
ter of  description  to  distlnguldi  the  owner 
from  the  elder  Griffln.  the  nncle,  much  the 
same  as  a  designated  place  of  raidence  oi 


Digitized  by 


886 


1S3  FACIFIO  RBPORTBB 


(Wyo. 


post  office  address  might  be  used  for  the  pur- 
pose, if  tbe  two  persons  of  tbe  same  name 
are  not  living  together  or  at  the  same  place. 
But,  If  a  Tarlance  should  be  conceded.  It 
could  not  be  held  to  be  a  ground  for  reversal, 
for  the  statute  provides  that  anj  variance  be- 
tween an  indictment  or  information  and  the 
evidence  In  the  name  or  other  description 
whatever  of  any  person  therein  named  or  de- 
scribed shall  not  be  deemed  groond  for  an 
acquittal  of  a  defendant,  unless  the  court  be- 
fore which  the  trial  shall  be  had  shall  find 
tliat  such  variance  Is  material  to  the  merits 
of  tbe  case  or  may  be  prejudicial  to  the  de- 
fendant Comp.  Stat  1910,  |  6106.  And  It 
is  said  to  be  the  modem  rule  that  a  variance 
in  names  is  not  now  regarded  as  material, 
unless  it  appears  to  tbe  court  that  the  Jury 
was  misled  by  It,  or  some  substantial  in- 
jury is  done  to  the  accused,  such  as  that  by 
reason  thereof  he  was  unable  Intelligently  to 
make  bis  defense,  or  he  was  exposed  to  the 
danger  of  a  second  trial  on  tbe  same  charge. 
1  Whart  Cr.  Ev.  (10th  Ed.)  {  96.  Tbe  trial 
court  did  not  find  the  variance,  If  any,  mate- 
rial or  prejudicial.  Tbe  instruction  should 
probably  be  understood  as  indicating  that  tbe 
difference  between  tbe  information  and  the 
proof  was  not  regarded  as  a  variance  with 
respect  to  tbe  name,  but  it  was  stated  that 
the  omission  of  the  descriptive  addition  in  al- 
leging tbe  owner's  name  in  the  Indictment 
was  Immaterial,  and  that  the  allegation  was 
sufficient  as  an  averment  of  ownership  in  tbe 
person  known  as  Curtis  E.  Griffin,  Jr.,  which 
we  think  equivalent,  In  effect  to  finding  that 
the  difference  between  the  averment  and  the 
proof  was  neither  material  nor  prejudicial. 
And  such  a  finding  would  be  sustained  by  tbe 
record.  In  the  complaint  upon  which  the 
plaintiff  was 'given  a  preliminary  examina- 
tion tbe  animal  alleged  to  have  been  stolen 
was  described  as  branded  NXN,  and  there 
was  no  attempt  on  tbe  trial  in  the  district 
court  to  identify  an  animal  with  a  different 
brand  or  to  show  the  larceny  of  an  animal 
belonging  to  the  elder  Griffin. 

[5]  3.  It  was  shown  by  the  testimony  for 
the  prosecution  that  the  range  of  the  cattle 
of  Curtis  E.  Griffin,  Jr.,  branded  as  afore- 
said, was  In  Goshen  county,  in  this  state, 
that  a  certain  ranch  or  pasture  in  that  coun- 
ty, referred  to  as  "Johnson's,"  was  located  In 
that  county  near  the  east  boundary  line  of 
the  county  and  state,  and  that  It  was  leased 
and  used  by  the  defendant,  though  it  was  not 
shown  that  he  lived  upon  it;  on  the  con- 
trary, he  testified,  and  the  fact  Is  not  disputed, 
that  at  the  time  in  question  he  lived  with  his 
family,  consisting  of  a  wife  and  six  children. 
In  the  town  of  Mitchell,  In  the  state  of  Ne- 
braska, which  we  understand  is  situated  a 
few  miles — probably  15  miles  or  thereabouts — 
east  of  the  Wyoming  line,  and  that  he  had 
resided  In  that  vicinity  since  18S«.  And  It 
appears  that  be  kept  cattle  In  the  pasture 
aforesaid,  and  was  there  from  time  to  time 
to  look  after  or  gather  them.  A  witness  for  the 


proaecntion  named  McCarty.  who,  It  appears, 
had  been  employed  to  look  after  cattle  with 
certain  brands  and  see  that  they  were  not 
stolen,  testified  that  on  November  20.  1912. 
he  saw  in  said  pasture  a  red  steer  witb  a 
white  fftce,  about  two  years  old,  and  with 
about  ail  Indi  of  its  tail  "bobbed  or  diewed 
off"  and  branded  NXN.  Tbe  same  witness 
testified  that  on  January  6,  1913,  he  saw  the 
defendant  driving  some  cattle  near  Mitchell, 
in  Nebraska,  and  put  one  of  them  in  <cert^ 
slaughter  pens  south  of  that  town,  a  red, 
white-faced,  muley  steer,  two  years  old, 
brand  NXN,  and  with  probably  an  inch  of 
its  tall  cut  ott;  that  he  saw  the  animal  kill- 
ed tbe  next  day  by  the  butcher,  and  tbe 
hide  salted  and  put  In  a  tiarrel;  then  went 
and  got  another  person,  who  also  testified  for 
the  prosecution,  and,  a  few  hours  after  the 
killing  of  the  steer,  they  took  tbe  hide  from 
the  barrel.  That  hide  was  produced  at  the 
trial.  The  one  who  had  killed  the  animal 
was  also  a  witness  for  the  prosecution,  but 
he  testified  that  he  did  not  notice  the  brand 
upon  it  The  defendant  testified  that  the 
animal  he  delivered  at  tbe  slaughterhouse 
was  not  branded  NXN  or  with  ■  any  brand, 
that  it  belonged  to  and  had  been  raised  by 
him,  and  that  on  the  day  stated  he  brought 
It  with  others,  in  all  eight  head,  from  a  pas- 
ture about  four  miles  from  Mitchell.  He  also 
testified  that  there  had  not  been  any  NXN 
cattle  in  the  pastnre  need  him  In  Wyo- 
ming. 

After  the  testimony  bad  been  Introdnced 
by  tbe  prosecution  to  identify  the  animal, 
tending  to  show  its  possession  by  the  defend- 
ant as  aforesaid,  the  proeecntlon  was  permit- 
ted, over  defendant's  objection,  to  introduce 
testimony  to  show  that  he  had  been  arreted 
and  confined  in  Jail  in  Nebraska  before  sur- 
rendering himself  to  the  authorities  of  ttiis 
state  for  trial.  And  it  is  contended  that  seri- 
ous error  was  committed  In  tbe  admission  of 
such  testimony,  and  In  giving  an  Instruction 
based  upon  it  Proper  exceptions  were  pre- 
served, and  we  tlilnk  they  must  be  sustained. 
Tbe  evidence  seems  to  have  been  offered  aud 
admitted  on  tbe  theory  that  it  showed  re- 
sistance or  avoidance  of  arrest  on  the  defend- 
ant's part,  but  in  our  opinion.  It  fails  to  do 
so  within  tbe  meaning  and  purpose  of  the 
rule  permitting  such  fact  to  be  shown.  It 
appears  that  a  criminal  complaint  charging 
this  crime  was  filed  with  a  Justice  of  the 
peace  in  Goshen  county  on  January  7,  1913. 
and  that  a  warrant  for  defendant's  arrest 
was  issued  on  the  same  day  and  delivered  to 
tbe  sheriff  of  that  county.  The  warrant  was 
Introduced  in  evidence  in  connection  with  tbe 
testimony  aforesaid,  and  appeara  to  have 
been  indorsed  by  the  sheriff  as  received  by 
him  on  January  8,  1013,  and  returned  on 
January  11,  1913,  "not  finding  said  defendant 
in  the  county  of  Goshen  nor  in  the  aforesaid 
state."  And  that  seems  to  be  the  only  re- 
turn upon  tbe  warrant. 

The  sheriff,  having  been  called  and  sworn 
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as  a  wttnen,  was  asked  irtiat  he  did  while 
armed  with  the  warrant  In  attempting  to  ar- 
i«at  the  defendant.  'Objection  was  interposed 
and  OTermled,  and  the  witness  stated  that 
be  took  the  train  and  wrat  to  Hltdiell  with 
the  warrant  Thereupon  the  direct  examina- 
tion of  the  ^tness  proceeded  as  follows 
(omitting  the  stated  grounds  of  objection  and 
the  exceptions  noted): 

*'Q.  Did  you  see  Frank  Harris  there  at  Mit- 
chell? A.  I  did.  Q.  What  conversatioa  took 
place  between  you  and  him  with  reference  to 
this  warrant,  if  any?  (Objected  to.  Overrul- 
ed.) A.  WeU,  I  don't  know  as  there  was  any 
conTerBatioD,  but  be  asked  me  to  let  him  aee 
the  warrant.  Did  you  show  it  to  him?  A. 
I  did.  Q.  I  will  present  you  Exhibit  C,  and 
ask  you  if  this  was  the  warrant  you  had  with  you 
on  that  day?  A.  It  is.  Q.  Is  that  the  warrant 
which  you  exhibited  to  him  at  his  request  there? 
A.  Yes,  sir.  Q.  Tou  may  state  what  he  said  to 
you,  if  anything,  with  reierence  to  bis  returning 
to  this  state  to  answer  this  warrant,  without  re- 
quiring you  to  extradite  him  from  the  state  of 
Nebraska.  (Objected  to.)  By  tbe  Court: 
Overruled.  He  may  state  what  he  said.  A.  He 
said  he  wouldn't  come  into  the  state  of  Wyo- 
ming without  requisition  papers.  Q.  Where  did 
you  finally  get  the  defendant  when  you  did  bring 
him  back  into  the  state  of  Wyoming?  A.  I  got 
bim  in  jail  at  Gering,  Neb.  Q.  How  long  was 
it  after  be  was  arrested  and  refused  to  come  into 
this  state  without  requisition  papers  from  tbe 
Governor  of  Nebraska  that  you  were  finally  able 
to  take  bim  into  custody?  (Objected  to.)  By 
the  Court:  He  may  answer.  A.  I  think  it 
was  about  six  days.  I  am  not  quite  sure  about 
the  number  of  days,  but  I  think  it  was  about 
six  days  that  they  were  in  Gering  until  I  went 
down  kad  brought  th^m  back.  Q.  What  pro- 
ceeding had  you  Instituted  or  caused  to  be  in- 
Btituted  in  the  meantime  looking  to  the  extra- 
dition of  tbe  defendant?  (Objected  to.  Over^ 
ruled.)-  A.  Well,  they  phoned  and  said  they 
would  come  over  without  extradition  papers. 
Q.  Mr.  Harris  did?  A.  I  think  you  eallea  me 
up  first  from  Cheyenne  and  said  they  would. 
(Motion  to  strike  out  this  answer  sustained.) 
Q.  What  proceedings  had  been  brought  in  the 
state  of  Nebraska?  A.  T  dou't  know  as  I  know 
what  proceeding.  Q.  What  proceedings  were 
brought  before  Judge  Quiwy  over  in  Nebraska 
at  Mitchell?  (Objected  to.  Overruled.)  A. 
They  had  a  trial  before  Judge  Quiwy  in  Nebras- 
ka. Q.  State  whether  or  not  the  defendant  was 
thereafter  incarcerated  in  the  county  jail  at 
Gering?  (Objected  to^  By  tbe  C!ourt:  He  may 
state,  if  he  knows  of  bis  own  knowledge.  A. 
He  was.  Q.  Did  yon  conduct  them  to  jail 
yourself?  A,  I  did.  Q.  You  may  state  wheth- 
er or  not  anything  was  said  by  you  to  tbe  de- 
fendant with  reference  to  your  intention  to  ap- 
ply to  the  Governor  of  Nebraska  for  requisition 
papers?  (Objected  to.  Overruled.)  A.  Noth- 
ing was  said  that  I  know  <^  £>o  you  know 
WMtber  Mr.  Harris  was  advised  that  that  was 
your  intention,  and  that  they  were  being  kept  in 
jail  pending  your  application  for  requisition 
papers?  (Oojected  to.  Overruled.)  A.  I  think 
he  was  advised.  Q.  How  long  had  the  defend- 
ant been  In  jail  be&>re  you  were  advised  that  he 
would  surrender  without  the  formality  of  requi- 
sition papers?  (Objected  to.  Overruled.)  A. 
About  five  days.'' 

On  cross-examination  of  said  witness  it 
appeared  that  after  the  defendant  bad  been 
put  in  jail  at  Gering,  whldi  we  understand 
to  be  the  cQunty  seat  of  the  Nebraska  county 
In  which  tbe  town  of  Mitchell  Is  situated,  tbe 
witness  came  back  to  Torrington,  in  this 
«tate,  the  eoun^  seat  of  Goshen  conntr,  and 
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remained  there  antn  he  went  after  the  de- 
fendant abont  flve  days  later  and  brought 
him  to  Torrington,  and,  further,  tliat  on  be- 
ing arrested  the  defendant  attempted  to  get 
into  eommunlcatlon  with  an  attorney  named 
Wri^t,  living  at  Scotts  Bluff,  In  the  same 
county,  bat' who  was  found  not  to  be  at  home, 
and  then'  an  attorney  who  assisted  hi  his  de- 
fense, Mr.  Morrow,  was  onployed,  and  tbe 
def^idant,  after  remaining  In  jail  at  Gterlng 
fire  days,  came  to  Wyoming  with  the  sheriff 
without  a  requisition. 

The  prosecuting  attorney  was  also  called 
as  a  witness  and  examined  with  reference  to 
tbe  defendant  baring  been  in  Jail  at  Gering, 
and  it  am>ears  from  bis  testimony  that  tbe 
defendant  was  arrested  and  some  kind  of 
a  bearing  bad  within  a  day  or  two  btf  ore  a 
magistrate  at  Mitchell,  whoreupon  the  de- 
fendant was  taken  to  sidd  jaU.  The  parttc- 
nlar  nature  of  that  hearing  is  not  stated  or 
shown,  thougb  counsel  for  the  prosecution  re- 
ferred to  tbe  matter  In  questioning  tbe  wit- 
ness as  a  hearing  upon  a  "fugitive  ftom  jus- 
tice cbarg&"  But  tbe  iinpers,  if  any,  npon 
which  the  hearing  was  bad,  or  th»  warrant, 
if  any,  npon  which  the  defendant  was  arrest- 
ed, other  than  the  one  above  mentioned,  were 
not  produced  or  offered  In  eridoioe,  nor  the 
commitment,  If  any,  upon  which  be  was 
lodged  and  kept  in  jail.  We  are  therefore 
compelled  to  assume  that  tbe  arrest  in  Ne- 
braska referred  to  was  upon  the  jiutlce's 
warrant  Issued  In  this  state,  and  tbe  defend- 
ant BO  testified.  He  admitted  that  he  at 
first  refused  to  come  to  Wyoming  with  the 
sheriff,  giving  as  one  of  bis  reasons  that  be 
wanted  to  consult  bis  attorn^,  and  that  be 
took  steps  to  do  so  is  shown  also  by  tbe  8bei> 
UTs  testimony.  He  oBeni  additional  ex- 
planation, bdt  It  was  excluded  by  the  court. 
The  defendant  further  testified  that  bis  ar- 
rest was  by  the  sheriff  of  tbe  Nebraska  coun- 
ty, who  then  turned  him  over  to  tbe  sheriff 
of  Goshen  county.  Tbe  remarkable  thing 
about  this  testimony  Is  that  it  does  not  show 
any  resistance  to  tbe  arrest  on  tbe  part  of 
the  defendant,  or  any  attempt  to  evade  It, 
except  a  refusal  when  first  shown  the  war- 
rant to  come  with  the  sheriff  to  this  state 
without  a  requisition;  and  that  was  his 
absolute  right,  whether  guilty  or  Innocent. 
Nor  does  it  show  that  extradition  was  re- 
sisted; for  It  does  not  appear  that  any  ex- 
tradition warrant  bad  been  obtained  or  even 
applied  for.  Indeed,  the  defendant  seems  to 
have  expressed,  in  effect,  a  willingness  to  go 
if  requisition  papers  were  obtained.  Appar- 
ently the  defendant  was  arrested  under  the 
warrant  issued  in  this  state,  giving  a  bearing 
of  some  kind,  possibly  upon  a  "fugitive  from 
Justice  charge,"  and  then  taken  to  tbe  Jail, 
and  kept  there  several  days,  all  without  re- 
sistance on  his  part.  But  the  court  Instruct- 
ed the  Jury  as  follows: 

"If  you  find  beyond  a  reasonable  doubt  that 
tbe  defendant  purposely  and  without  good  rea- 
son attempted  to  evade  or  avoid  arrest,  wider  a 
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warrant  then  In  tin  luuidl  of  the  sheriff  of  this 
county,  and  issued  upon  a  complaint  charglnK 
the  defendant  with  tiM  commiBsion  of  larceny 
charged  againat  him  herein,  and  that  the  defend* 
ant  reristed  extradition  from  the  atate  of  Ne- 
braska, such  facts,  or  either  of  them,  so  found 
are  proper  for  you  to  take  into  consideration  in 
connection  with  all  the  other  eTidence  in  the 
i»se  in  arririnf  at  the  guilt  or  Innocence  of  the 
defendant" 

The  fact  ot  avoidance  of  or  resistance  to 
arrest,  like  that  of  flight,  is  admissible  only 
on  the  theory  that  It  may  tend  to  show  a 
consdoumesB  of  gnllt  Its  tendency  In  that 
respect  may  often  he  slight,  and  the  defend- 
ant  may  always  explain  such  conduct,  and 
the  explanation  should  be  submitted  to  and 
considered  by  the  jury,  together  with  the  evi- 
dence showing  his  conduct,  in  determining 
lU  effect.  State  r.  Balrd.  13  Idaho,  29,  88 
Pac.  233.   It  Is  said  that: 

"The  court  should  always  carefully  instruct 
upon  this  class  of  evidence,  and  take  into  con- 
sideration any  fact  that  explalns-or  qualifies  or 
limits  such  circumstances,  or  shows  them  in 
any  way  to  be  coneistent  with  innocence."  2 
mart  Cr.  Ev.  (10th  Ed.)  |  750. 

If  the  evidence  had  Justlfled  an  Instruction 
on  the  subject,  we  think  the  one  given  objee- 
tionable  in  some  respects  as  to  form.  It 
seems  to  submit  to  the  jury  the  question 
whether  the  defendant's  reason  for  avoiding 
arrest,  if  he  did  so,  was  good  and  sufficient, 
rather  than  whether  It  reasonably  influenced 
or  affected  defendant's  conduct  so  as  to  re- 
move or  lessen  the  effect  of  such  conduct  as 
an  Indication  of  a  consciousness  of  guilt 
And  there  Is  no  reference  in  the  Inatruction 
to  the  conditions  under  which  the  arrest  was 
made  or  attempted  upon  the  warrant  In  the 
sheriff's  hands,  or  the  absence  of  authority 
to  execute  the  warrant  in  the  other  state 
where  the  defendant  resided. 

But  we  doubt  If  evidence  has  ever  been 
held  admissible  to  show  merely  that  an  ac- 
cused neglected  or  refused  to  voluntarily 
surrender  himself  to  the  authorities,  and 
especially  an  officer  of  another  state,  as  a 
circumstance  from  which  guilt  may  be  Infer- 
red, or  to  be  considered  In  determining  the 
question  of  guilt  So  far  as  we  have  been 
able  to  ascertain,  the  admissibility  of  evi- 
dence having  that  effect  only  la  denied  by 
the  authorities.  State  v.  Jackson,  95  Mo. 
623,  642.  652,  8  S.  W.  749 ;  State  v.  Martin, 
229  Mo.  620.  129  8.  W.  881,  Ann.  Cas.  1912A, 
90S;  State  v.  Evans,  138  Mo.  116,  127,  39 
S.  W.  462,  60  Am.  St  Rep.  649;  State  v. 
Hopper,  142  Mo.  478,  482,  44  S.  W.  272; 
Russell  V.  State,  37  Tex.  Cr.  R.  814,  39  S.  W. 
674.  That  is  the  most  that  this  testimony 
shows  as  to  defendant's  conduct  In  connec- 
tion with  the  arrest  or  his  confinement  In 
Jail.  In  Russell  v.  State,  supra,  a  conviction 
was  reversed  because  of  error  in  an  Instruc- 
tion with  reference  to  defendant's  refusal  to 
submit  to  an  attempt  to  arrest  him  without 
a  warrant,  and  the  court  said: 

"The  court  should  have  instructed  the  jury 
that  aaid  arrest  was  lU^al,  and  that.  If  tbey 
believed  appellant  resisted  the  same  simply  be- 


cause It  was  illegal,  that  they  would  not  con- 
sider such  resistance  as  a  circumstance  against 
him,  but  if,  on  the  other  hand,  they  believed  the 
defendant  resisted  said  arrest,  but  did  not  do  mo 
merely  because  it  was  an  illegal  arrest,  then 
they  might  consider  the  circumstance  f>f  his  re- 
sistance, in  connection  with  the  Other  facts  and 
circumstancea  in  evidence,"  etc. 

And  again: 

"If  the  arrest  was  illegal,  although  the  de- 
fendant might  know  what  ne  was  being  arrested 
for,  still  he  was  not  required  to  submit  to  it, 
and  might  resiat  without  it  being  m  crimiBip 
tive  fact  against  bim." 

In  State  v.  Jackson,  snpra.  testimony  was 
admitted  showing  that  the  defendant  was  a- 
tradlted  from  another  state,  but  It  appeared 
that  be  had  not  dented  his  Identity.  The 
court  held  that  the  objection  to  the  testimony 
should  have  prevailed,  and  said: 

"The  mere  fact  that  he  [defendant]  did  not 
take  an  active  part  in  facilitating  his  transpor- 
tatioQ  to  a  distant  state  afforded  no  ground  for 
unfavorable  presumptions  against  him,  or  tend- 
ed In  the  least  to  shed  any  light  on  the  charge 
on  which  he  ^as  tried.  Its  only  tendency  was 
to  prejudice  the  jury  againat  him,  and  uioi^ 
not  have  been  admitted. 

In  State  v.  Evans,  supra,  the  coort  said:. 

"The  instruction  on  the  presumption  of  guilt 
of  flight  ought  not  to  have  been  given  without 
more  evidence  of  flight  The  mere  fact  that  de- 
fendant was  arrested  In  Arizona  was  not  sof- 
fident  of  Itself  to  be  the  basis  of  tiie  instroo- 
tion." 

The  fiict  that  defendant  was  lodged  and 
conflned  in  Jail  was  particularly  emphasized 
In  the  testimony^  and  the  purpose  evidently 
was  to  convey  the  Impresslcm  that  it  was  neo 
essary  to  imprison  the  defendant  aewal 
days  before  he  would  consent  to  bis  removal 
to  this  state.  It  may  or  may  not  have  been 
necessary.  But  by  proper  proceedings  be 
might,  no  doubt,  have  been  legally  so  restrain- 
ed until  an  extradition  warrant  could  be  ob- 
tained for  his  removal.  An  accused,  nnable 
after  bis  arrest  to  famish  ball.  Is  nsnsUy 
conflned  In  jail  to  secnre  bis  attendance  at 
the  trial.  Yet  such  fact  is  not  supposed  prop- 
er to  be  shown  as  Incriminating  evidence 
against  him.  And  the  Imprlscmment  In  this 
case,  upon  the  tacts  disclosed,  eonid  hav* 
been  lawful  and  proper  only  for  the  porpoae 
of  detaining  tbe  defendant  pending  proceed- 
ings for  his  extradition.  His  arrest  and  de- 
tention ft>r  that  purpose  does  not  seem  to 
have  been  resisted  or  evaded.  The  tact  tbat 
defendant  Insisted  tbat  be  be  arrested  and 
removed  lawfully,  if  at  all.  ougbt  not  to  be 
conslderad  as  an  Incriminating  drcnmstance. 
Such  a  posltlim  Is  certainly  not  Incon^stent 
with  Innocence.  Hie  evldmce  on  this  sobjeet 
should  have  been  excluded  when  offered,  and 
the  entire  matter  excluded  from  the  omslder- 
Btlon  of  the  Jury.  Its  effect  could  not  have 
been  otherwise  than  preJndldaL 

[1]  The  evidence  having  Iwen  admitted,  it 
was  error  to  exclude  the  offer  of  defaidant 
to  further  explain  his  defining  at  first  to 
come  to  the  state  without  requisition  papers. 
Whether  the  explanation  was  reaamiable  or 
plausible  or  not  was  a  question  tot  the  Jury, 
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and  It  was  ttxtUr  prorloce,  and  not  tlie 
oonrfs,  to  determine  ita  probable  or  reason- 
able relation  to  the  alleged  conduct. 

[7]  4.  Several  exceptions  were  taken  to  the 
orermlins  of  objections  to  queaUona  pro- 
ponnded  on  behalf  of  the  prosecution,  on  the 
ground  that  they  were  leading,  and  It  U  con- 
tended tiiat  these  rulings  were  erroneons  and 
prejudldat  Whne  much  Istltnde  must  be  al- 
lowed a  trial  court  In  permitting  the  examl- 
natloD  of  wltneaBea  by  questions  objected  to 
because  leading  In  form,  and  the  allowance 
of  Budt  questions  Is  not  graierally  to  be  con- 
sidered a  ground  Cor  reversal  unless  ^ere 
appears  to  have  been  a  dear  abuse  of  discre- 
tion, and  we  would  not  be  inclined  to  reverse 
this  case  on  the  ground  of  such  rulings,  we 
think  It  j/roper  to  say  that  the  objection  to 
some  oC  the  questions  should  have  been  sua- 
talned;  for  they  related  to  a  vital  fact  In 
the  case,  and  were  unnecessarily  suggestive. 
For  example,  it  was  certainly  not  necessary 
to  lead  the  witness  McCarty,  the  detective, 
vpon  whose  testimony  the  prosecuti<m  strong- 
ly relied  tor  a  conviction,  and  we  tlilnk  the 
following  qaestl(m  propounded  to  that  wit- 
ness was  leading  and  therefore  Improper:  "I 
ask  yon  if  you  saw  any  cattle  there  branded 
MXnr  Immediate  preceding  this  question 
ttie  witness  bad  been  asked  If  be  was  near 
the  ranch  of  the  defendant  In  this  state  about 
the  2001  of  November,  1912,  and  he  had  an- 
ewered  that  he  was.  Answering  the  question 
objected  to,  he  gave  tfae  testimony  previously 
referred  to  describing  a  two  year  old  steer 
that  he  saw  there  branded  NXN,  which  was 
the  only  tntlmony  tending  directly  to  show 
diat  the  alleged  crime  had  been  committed  In 
Oils  state.  Under  some  circumstances  the 
question  might  not  have  been  objectionable 
as  leading,  but  we  ttilnk  it  was  clearly  so  in 
this  case. 

[I]  6.  The  prosecution  produced  one  O.  O. 
Bridges  as  a  witness,  who  testlfled  that  he  re- 
wiAeA  In  Nebrasla  a  mile  and  a  half  east  of 
the  Wyoming  line,  and  about  e^ht  miles 
frwn  the  Wyoming  pasture  used  by  tlie  de- 
fendant, and  that  a  fence  had  been  built 
along  such  line  In  the  nei^borhood  of  bis 
residence  prorided  with  gates,  which  were 
kept  dosed,  exc^  when  used  to  go  from  one 
tfdtf  to  the  other,  that  part  of  the  fence  had 
been  built  by  the  defendant,  and  that  he  had 
seen  him  driving  cattle  through  a  gate  In  the 
fence,  the  last  time  being  a  few  days  before 
Thanksgiving  In  1912,  when  be  saw  him  and 
his  brother  driving  some  cattle  through  a 
gate  in  0ie  fbnce  from  Wyoming  east  He 
also  testlfled  that  in  1912  and  January,  1913, 
the  fence  waa  in  good  cmdltlfm.  The  ques- 
tions relating  to  the  odstence  and  condition 
of  the  fence  were  objected  to,  hut  no  objec- 
tion was  Interposed  to  the  questions  with  ref- 
erence to  the  nwvlng  of  cattle  from  one  side 
to  the  other  by  ft»  defmdant.  At  Uu  dose 
of  Uie  direct  examination  of  the  witness 
counsel  tot  the  defendant  moved  to  strike 
4mt  all  of  his  testimony  as  trrdevant,  imma- 


terial, and  not  responsive  to  the  issues.  The 
motion  was  overruled,  and  an  exceptiim  not- 
ed. It  Is  c<Mitended  that  Uie  testimfmy  of 
said  witness  was  Irrdevant  and  Improperly 
admitted.  The  evident  purpose  of  ttie  testi- 
mony was  to  show :  Xirst,  the  Imiwobablllty 
of  cattle  straying  from  Wyoming  into  Ne- 
braska, because  of  the  fence,  though  the  wl^ 
ness  testlfled  that  he  bad  seen  cattle  that  had 
strayed  Into  Nebraska ;  and,  second,  to  show 
that  the  defendant  was  In  the  habit  of  driv- 
ing cattle  to  and  from  his  Wyoming  pasture 
by  using  a  gate  In  the  fence,  and  that  he  had 
80  drivm  cattle  from  Wyoming  in  the  latter 
part  of  November,  1912.  As  the  witness  did 
not  see  any  of  the  brands  upon  the  cattle 
th^  driven  into  Ndirasfca,  his  testimony  as 
to  that  particular  occasion  was,  p»-haps,  not 
directly  relevant,  though  we  do  not  think 
it  was  impiK^ier  to  ahow  the  habit  or  cuatom 
of  the  defendant  with  reference  to  driving 
cattle  from  Wyoming  into  Nebraska  In  the 
vidnity  ot  his  ranch  or  pasture.  But  much 
of  the  testimony  of  the  witness  was  dearly 
competent,  and  the  motUm  to  strike  it  all  out 
was,  for  that  reason  alone,  properly  over- 
ruled. 

[I]  0.  The  ftollowing  Instmcticm  was  given 

and  excepted  to: 

"It  is  the  dot;  of  each  Juryman,  while  the 
jury  are  deliberating  on  their  verdict,  to  give 
careful  cooBideration  to  the  views  hu  fellow 
jurymen  may  have  to  present  upon  the  testi- 
mony in  the  case.  He  should  not  shut  his  ears, 
and  stubbornly  stand  upon  the  position  he  first 
takes,  regardless  of  what  may  be  said  by  the  oth- 
er jurymen.  It  should  be  the  object  of  all  of 
you  to  arrive  at  a  comnioa  coDctusion,  and  to 
that  end  yoo  should  deliberate  t(»Eether  with 
calmness.  It  is  your  duty  to  agree  upon  a  ver- 
dict, if  tbat  is  possible." 

We  perceive  no  Impropriety  in  the  Instruc- 
tion, so  far  as  It  goes,  though  we  think  It 
would  be  preferable  to  substitute  for  the 
word  '"calmness,"  or  add  to  It,  the  word 
"candor,"  or  a  word  of  similar  Import,  In 
stating  the  manner  In  which  the  Jury  should 
deliberate.  But  we  think  it  would  be  better 
In  such  an  Instruction,  to  avoid  possible  mis- 
understanding, to  connect  with  what  is  there 
said  a  statement  to  tbe  effect  that  the  verdict 
should  finally  be  tbe  verdict  of  each  individ- 
ual Juror,  or  express  tbe  opinion  of  each.  A 
similar  Instruction,  so  qualified,  was  approv- 
ed by  the  Supreme  Court  of  the  United  States 
In  AUen  v.  United  States,  161  U.  S.  492,  SOI, 
17  Sup.  Ct  164.  41  L.  Ed.  82&  After  stating 
the  sutmtance  of  the  Instruction  considered, 
and  dUng  cases  wherein  like  instructions  had 
been  approved,  the  court  said: 

"While,  undoubtedly,  the  verdict  of  the  Jury 
should  represent  the  opinion  of  each  indivldu^ 
juror,  it  by  no  means  follows  tliat  opinions  may 
not  l>e  changed  by  conference  in  the  jury  room. 
The  very  ot)ject  of  the  Jury  u^stem  is  to  secure 
unanimity  by  a  comparison  of  views,  and  by  ar- 
guments among  the  jurors  themselves.  It  cer- 
tainly cannot  t>e  the  law  tbat  each  juror  should 
not  listen  with  deference  to  the  arguments  and 
with  a  distrust  of  his  own  judgment,  If  he  Snds 
a  large  majority  of  the  jury  taking  a  different 
view  of  the  case  from  what  be  does  himself.  It 
cannot  be  that  each  juror  diould  go  to  the  jnzi 
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loom  with  a  bUnd  detennlnatioa  that  the  rerdlct 
■ball  represent  Ub  opinion  of  the  case  at  that 
moment,  or  that  be  snoald  doH  bis  ears  to  the 
arguments  of  men  who  are  equally  honest  and 

intelligent  as  himself." 

Other  errors  are  assigned,  bat  the  above 
are  all  that  we  think  necessary  to  consider. 
For  the  error  In  admitting  the  evidence  as 
to  the  arrest  and  imprisonment  of  the  de- 
fendant in  Nebraska  and  giving  the  Instruc- 
tion based  thereon,  the  Judgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial ;  and  it  will  be  so  ordered. 

BEARD  and  SCOTT,  JJ^  concur. 


(23  Wro.  4G0) 

In  ra  BIO  LABAMIB  BIVBB. 
PIONBBB  GANAL  CO.  et  aL  T.  AKIN  et  aL 

(No.  781.) 

(Supreme  Court  of  Wyoming.   Dec  23,  1916.) 

1.  APPEAI.  AMD  EbBOB  «=»407— TUtB  FOB  PRO- 
CEBDINOa— SBBVICB  OF  SOUUONS  IN  EBBOK— 

"Attkmpt." 

Comp.  St  1910,  S  5122,  requires  proceed- 
ings to  reverse  a  judgment  or  final  order  to  be 
commenced  within  one  year  after  the  rendition 
of  the  judgment  or  the  making  of  the  order. 
Section  5111  provides  that  proceedings  to  obtain 
a  reversal  shall  be  by  petition  in  error,  filed  in 
the  court  having  power  to  make  the  reversal,  and 
that  thereupon  a  summons  shall  be  issued  and 
served  as  in  the  commencement  of  an  action. 
Section  4305  provides  that  an  action  shall  be 
deemed  commenced  as  to  each  defendant  at  the 
date  of  the  summons  which  is  served  on  him. 
Section  4306  .provides  that  an  attempt  to  com- 
mence an  action  shall  be  deemed  equivalent  to 
the  commencement  thereof  when  the  party  dili- 
gently endeavors  to  procure  a  service,  but  that 
such  attempt  must  be  followed  by  service  within 
tiO  days.  Section  4369  provides  that  service  of 
the  summons  shall  be  by  delivery  at  any  time 
before  the  return  day  of  a  copy  of  the  sum- 
mons, ete.  Held,  that  where  a  petition  in  er- 
ror is  filed  and  a  summons  issued  within  the 
year,  and  thereafter  and  before  the  return  day 
the  summons  is  served,  the  proceeding  Is  com- 
menced in  time,  though  service  of  the  summons 
is  not  made  wiUiin  the  year,  not  within  60  days 
after  the  issuance  of  the  summons,  since  section 
4306  is  not  intended  to  restrict  or  affect  the 
operation  of  section  4305,  but  to^extend  the  time 
for  service  where  a  party  has  failed  to  bring  his 
case  within  the  operation  of  the  preceding  sec- 
tion, and  it  refers  only  to  an  "attempt"  or  an 
unsuccessful  effort  to  commence  an  action,  and 
though  the  issuance  of  a  snmmons  may,  before 
service  thereof,  be  said  to  be  an  attempt  to  com- 
mence an  action,  when  the  summons  is  properly 
served  it  no  longer  is  an  attempt 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SI  2120,  212S-2132;  Dec.  Dig. 
«=»407. 

For  other  definitions,  see  Words  and  Phras- 
es, First  and  Second  Series,  Attempt.! 

2.  Appbai.  Ann  Erbob  <8=407 — Suhuons  in 
Eebob — Betubn  Day. 

Under  Comp.  St  1910,  {  5111,  providing 
that  upon  the  nling  of  a  petition  in  error  a 
summons  shall  issue  and  be  served,  and  that  if 
issued  in  vacation  it  shall  be  returnable  on  or 
before  the  first  day  of  the  term,  and  if  issued  in 
term  time  it  shall  be  returnable  on  a  day  therein 
named,  the  word  "therein"  refers  to  the  summons 
and  not  to  the  terra,  and  the  return  day  need  not 
be  a  day  within  the  term,  or  before  the  beginning 
of  the  next  term,  but  may  be  fixed  by  the  officer 


issuing'  the  writ  In  Us  discretion,  unless  tiie 
period  allowed  to  Intervene  between  the  date  of 
the  summons  and  the  return  day  is  clearly  an- 
reaacmable  under  the  circumstances  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2120. 2128-2132 ;  Dec.  Dig. 
«=>407.] 

3.  Appeal  and  Bbrob  ^»407— Suiocoirs  ni 

Ebbob— Betubi*  DAT. 
In  a  proceeding  to  adjudicate  water  rights, 
an  order,  overruling  motions  for  a  new  trial, 
was  entered  on  January  6,  1913,  and  on  Janu- 
ary 3,  1914,  certain  of  the  parties  filed  their 
petitions  in  error,  and  a  summons  in  error  was 
issued,  naming  188  defradants  in  error,  and 
made  returnable  on  or  before  August  1,  1914. 
Held,  that,  in  view  of  the  diaracter  of  the  case 
and  the  large  number  ot  defendants  in  error, 
the  period  intervening  between  the  date  of  the 
summons  and  the  return  day  named  therein  was 
not  unreasonable. 

[Eld.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  H  2120^  212S^132rDec.  Dig. 
«=»407.] 

Beard,  J.,  dissenting. 

Error  to  District  Ooort,  Laramie  Countjr: 
Roderick  N.  Matson,  Judgk 

On  rehearing  on  motions  to  quash  service 
and  to  dismiss.  Former  opinion  orermled, 
and  motions  denied. 

For  former  opinion,  see  147  Pac.  169. 

N.  E.  Corthell,  of  Laramie,  for  plaintiffs  in 
error.  John  D.  Clark,  of  Cheyenne,  for  de- 
fendant l|i  error  Wyoming  I>eTel<qpment  Co. 

POTTER.  C.  X  On  tbe  petition  of  plain- 
tiffs In  error,  a  rehearing  was  granted  In  this 
cause  upon  tbe  motions  of  Uie  Wyoming  De- 
velopment C<Hnpany,  ime  of  tbe  defendants  in 
error,  to  qnash  the  sarvice  of  the  nimnuma 
and  dlsmias  the  proceeding  in  error,  and  the 
two  motions  have  again  been  submitted.  It 
was  held  by  the  former  opinion  that  the  mo- 
ttons  shocUd  l>e  sustained  and  the  proceedings 
in  error  dismissed  as  to  said  defmdant  in 
error.  147  Pac  169.  Upon  recon^deratlon 
we  have  reached  a  different  conclusion.  The 
motions  raise  an  important  question  of  prac- 
tice, affecting  the  appellate  jurisdiction  of 
the  court,  under  the  statute  limiting  tbe  time 
for  commencing  proceedings  in  error.  Both 
motions  are  based  on  the  same  ground,  vis., 
that  the  su'Vice  of  the  snmmcms  npon  tbe 
defendant  In  error  was  ineffective  to  give  tbe 
court  jurisdictiOD,  .because  not  made  before 
or  within  60  days  aftrar  the  expiration  of  the 
time  allowed  for  commencing  the  proceedings 
in  error  ox  within  60  days  after  tbe  date  of 
the  summons.  The  motion  to  dismiss  also 
states  that  tbe  summrais  liad  not  beoi  anred 
within  the  time  or  times  aforesaid  upon  any 
codefendant  in  error  who  is  a  ^oSnt  contrac- 
tor or  otherwise  united  In  interest  witb  said 
defendant  in  error,  and  that  Jurisdiction  over 
the  latter  had  not  been  otiterwiae  acquired. 
The  cause  was  heard  and  determined  In  the 
district  court  on  appeal  from  an  order  of  tbe 
state  board  of  control,  establishing  the  sev- 
eral pritnities  of  r^ht  to  the  use  of  tbe  wa- 
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ten  of  the  Big  Larande  liTor  and  its  tribu- 
taries. Several  ot  the  parties  interested  In 
that  adjudication  appealed  the  matter  to  the 
distilct  coort,  as  permitted  by  section  779, 
Compiled  Statutes  1910^  which  appeals  were 
consolidated  by  consent  of  all  the  parties  and 
disposed  tif  by  a  Jodgmrat  rendered  on  De- 
cember 27,  1912.  Thereafter,  'on  January  6. 
1913,  an  order  was  entered  OTerrullng  sereral 
motions  for  new  trial  tlmt  had  been  filed, 
Indndlns  the  motioDs  of  the  plaintiffs  In  er- 
ror herein.  Six  of  the  parties  to  the  Jndg- 
meat  filed  their  petitions  in  error  in  this 
court  on  January  8,  1814,  together  with  a 
pnedpe  for  summons  in  error  to  be  made 
returnable  "on  a  day  therein  named."  On 
the  same  day  a  summons  In  error,  naming 
188  defendants  In  error,  following  the  peti- 
tions in  error  in  that  respect,  was  Issued  by 
the  detk  and  made  returnable  on  or  before 
the  1st  day  of  August,  1914.  The  summons 
was  served  upon  the  Wyoming  Development 
Company  oo  July  22, 1814. 

[1]  The  statute  provides,  with  certain  ex- 
ceptions not  here  material,  that  no  proceed- 
ing to  reverse,  vacate,  or  modify  a  judgment 
or  final  order  shall  be  commenced  unless 
within  one  year  after  the  rendition  of  the 
judgment,  or  the  making  of  the  final  order 
complained  ot  Comp.  Stat  1910,  |  6122. 
And  it  is  not  disputed  that  in  this  case  the 
time  for  commencing  the  proceeding  In  error 
commenced  to  ran  at  the  date  of  the  order 
OTerrullng  the  motions  for  new  trial.  See 
Conradt  v.  Lepper,  13  Wyo.  99,  78  Pae.  1,  3 
Ann.  Gas.  627;  Toltec  Live  Stock  Co.  v. 
Gillespie,  20  Wyo.  314,  123  Pac.  413 :  Lobell 
V.  Stock  Oil  Co.,  19  Wyo.  170,  115  Pac.  69. 
The  statute  does  not,  however,  prescribe 
what  shall  constitute  the  commencement  of 
such  a  proceeding  within  the  meaning  of  the 
provision  limiting  the  time  therefor.  It  does 
provide  that  the  proceeding  shall  be  by  peti- 
tion In  error,  and  that  upon  the  filing  thereof 
a  summons  shall  Issue  and  be  served,  or  pub- 
lication made,  as  in  the  commencement  of  an 
action,  unless  the  Issue  and  service  of  sum- 
mons be  waived,  In  writing,  by  the  defendant 
In  error  or  his  attorney.  Comp.  Stat.  1910, 
SI  6111,  6112.  And  It  requires  tbat  the  Bum- 
moDS  shall  be  issued  by  the  clerk  of  the  court 
In  which  the  petition  In  error  Is  filed,  upon 
the  written  preeclpe  of  the  plaintiff  In  error 
or  his  attorney  (section  5112),  and  that  "If 
Issued  in  vacation,  It  shall  be  returnable  on 
or  before  the  first  day  of  the  term  of  the 
court,  and  If  issued  in  term  time,  It  shall  be 
returnable  on  a  day  therein  named."  (Sec- 
Uon  5111). 

Considering  these  provisions  and  the  fail- 
ure of  tbe  statute  to  specially  designate  what 
shall  be  necessary  or  sufilclent  to  commence 
a  proceeding  In  error  within  tbe  meaning  of 
tbe  provision  limiting  tbe  time  for  Its  com- 
mencement, it  has  been  held  by  this  court, 
following  the  Ohio  decisions  on  the  subject, 
from  which  state  our  Code  was  taken,  that 
certain  provisions  of  the  Code  relating  to  the 


commracemaat  of  civil  actions  and  prescrib- 
ing a  rule  for  determining  whether  or  not  an 
action  has  been  commenced  within  the  mean- 
ing of  the  general  statute  of  limltatluia 
found  in  the  Code,  are  applicable,  by  analogy, 
to  proceedings  in  error.  Caldwell  t.  State, 
12  Wyo.  206.  74  Pac.  496;  LobeU  t.  Stock 
Oil  CO.,  19  Wyo.  170, 116  Pac  69.  It  Is  pro- 
vided generally  that  a  ctvU  action  ^^ust  be 
cmnmenced  by  filing  in  the  office  of  the  cleric 
of  the  pn^r  court  a  petition,  and  causing 
a  summons  to  be  issued  there<m.**  Comp. 
Stat  S  4S61.  That  the  plaintiff  shaU  also  file 
with  the  derfe  of  the  court  a  pnecipe,  statim; 
therein  the  names  of  the  parties  to  the  ac- 
tion, and  demanding  that  a  summons  Issue. 
Id.  i  4852.  And  in  the  chapter  cmtalnlng  the 
provlsicms  limiting  the  time  for  bringing  ac- 
tions it  is  iwovided  as  follows: 

"Sec.  4305.  An  action  shall  be  deemed  com- 
menced, within  tbe  meaning  of  tbis  chapter,  as 
to  each  defendant,  at  the  date  of  the  Bummons 
which  is  served  on  him,  or  on  a  codefendant  who 
is  a  joint  contractor,  or  otberwise  united  in 
interest  with  him;  and  when  service  by  publica- 
tion is  proper,  the  action  ghall  be  deemed  com- 
menced at  the  date  of  the  first  publicatiou,  if  tlie 
publication  be  regularly  made. 

"Sec  4300.  An  attempt  to  commence  on  ac- 
tion shall  be  deemed  equivalent  to  the  commeoee- 
ment  thereof  within  the  meaning  of  this  chapter, 
when  the  part;  diligently  endeavors  to  procure 
a  aerrice;  but  such  attempt  must  be  followed 
by  service  within  sixty  days." 

Applying  these  provisions  we  have  held 
that  a  proceeding  in  error  Is  not  commenced 
by  tbe  mere  filing  of  a  petition  In  error  with- 
out causing  a  summons  in  error  to  be  Issued, 
where  the  Issuance  and  service  of  summons 
have  not  been  waived.  Force  r.  State,  14 
Wyo.  296,  83  Pac.  596;-  Lobell  v.  Stock  Oil 
Co.,  supra;  Federal  Oil  &  Development  Co. 
V.  Petroleum,  etc,  19  Wyo.  264, 115  Pac  1135. 
In  Ohio,  as  well  as  in  the  other  states  where 
the  same  Code  has  been  adopted,  It  Is  held 
that  where  a  petition  In  error  has  been  filed 
and  a  summons  Issued  within  the  time  allow- 
ed for  commencing  the  proceeding,  It  Is  not 
essential  that  the  summons  shall  also  be  serv- 
ed within  such  time.  McDonald  v.  Ketcbum, 
53  Ohio  St  519,  42  N.  E.  322;  Ross,  Sheriff. 
V.  Wlllet,  54  Ohio  St.  150,  42  N.  E.  697 ;  Rog- 
ers V.  Redick,  10  Neb.  332,  6  N.  W.  413; 
Thompson  v.  Wheeler  &  Wilson  Mfg.  Co.,  29 
Kan.  478;  Kllgore  v.  Tarnell,  24  Okl.  525, 
103  Pac.  698 ;  School  Dlst.  v.  Fisher,  23  Okl. 
9,  99  Pac  646.  In  McDonald  v.  Ketchum,  su- 
pra, it  was  held  by  the  Supreme  Court  of 
Ohio  tbat  a  proceeding  in  error  is  commenc- 
ed in  time  when  the  i>etltIon  Is  filed  and  sum- 
mons Issued  within  the  period  limited  by  tbe 
statute  for  tbe  commencement  of  such  pro- 
ceeding, though  the  service  of  the  summons 
be  not  made  until  after  the  expiration  of  that 
period,  tbe  service  being  made  within  the 
return  day  of  the  writ  In  the  Nebraska 
case  of  Rogers  t.  Bedlck,  supra,  It  was  said 
In  the  oplnicHi: 

"When  a  summons  is  properly  Issued  within 
the  year,  it  may  be  served  after  the  exniratioa 
thereof,  it  being  made  returnable  on  the  first 
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diV  ol  th«  tcnn.  If  issned  In  vacation,  or,  If  la- 
med in  tana  tim«>  on  a  day  therein  nained. 

In  tbat  case  it  a^ieared  that  tbe  soinmotui 
liad  not  been  iasoed  wltliln  the  year,  and  it 
vas  therefore  held  that  tlie  court  had  acquir- 
ed no  JnrliBdlction  by  Its  senrloe  npon  the  de- 
fendants. 

In  a  pravloas  Ohio  Case  (Bowen  r.  Bowen, 
36  Ohio  St  312)  Uiere  were  exprasions  in 
tbe  (pinion,  and  especially  in  tbe  ^rllabus, 
from  wliich,  if  tbe  ftcts  were  not  wm^dered, 
it  mi^t  be  inferred  that  tbe  cmirt  intended 
to  hold  that  the  Issnuioe  of  the  sommons 
within  the  Ume  allowed  fOr  bringing  the 
IKooeeding  was  not  alone  anfflcient,  bnt  that  a 
service  of  the  summons  witldn  such  time  was 
also  essential  to  Jurisdiction,  but  in  that  case, 
althongb  the  petitiw  had  be^  filed  in  time, 
no  summons  bad  been  either  Issued  or  serred, 
nmr  ttie  appearance  of  tbb  defoidants  in  error 
otherwise  ^ected  within  Oie  period  of  limita- 
tion, uid,  r^arrlhg  to  the  oue^  it  was  said  In 
the  oidnlon  In  BfcDonald  t.  Ketchum,  supra, 
after  stating  that  the  serrla  of  a  snmmona 
issued  within  the  time  allowed  might  be  made 
after  the  expiration  of  such  time: 

"It  bu  been  suegested  that  a  different  hold- 
ing was  made  in  Bowen  Bowen,  Bupra.  It  is 
true  that,  standing  alone,  the  language  of  tbe 
syliabua  in  that  case  is  broad  enough  to  war- 
rant that  suggestion,  but  when  read  in  connec- 
tion with  the  facts  of  that  case,  as  it  shonld  be, 
it  is  apparent  that  it  was  not  the  Intention  of 
tbe  court  to  so  hold.  It  certainly  was  not  neces- 
sary to  tbe  decision  of  tb«  esse,  for  the  record 
of  tbat  case  shows  tbat  no  summons  was  issued 
until  after  tiie  expiration  of  the  time  limited 
for  the  commencement  of  that  proceeding  in  er- 
ror. There  can  be  do  doubt  that  the  mere  Sling 
of  the  petition  in  error,  or  the  filing  of  the  pe- 
tition and  Issuing  of  f  summons  upon  it,  within 
the  time  prescribed  for  the  commencement  of 
such  a  proceeding,  is  ineffectual,  where  no  serv- 
ice of  the  summons  is  made  npon  tbe  defendant 
la  error;  but  where  tbe  petition  Is  so  filed 
and  summons  is  so  issued  upon  wttich  service 
is  duly  obtained,  the  proceeding  ia  commenced  In 

E roper  time,  although  the  service  of  the  writ 
e  made  after  the  expiration  of  the  statutory 
period.  The  service,  when  so  made,  relates  back 
to  the  date  of  tbe  writ,  and  completes,  as  of 
that  date,  the  commencement  of  the  proceeding." 

Preceding  the  language  Just  quoted  the 
court  had  said  that  under  the  section  corre- 
sponding to  onr  section  4S0S  an  actl<m  is  to 
be  deemed  commenced  at  the  date  of  tbe 
summons  which  la  aervei  on  the  defendant, 
or  one  of  several  d^endants  who  are  unit- 
ed in  interest,  "so  that,  by  analogy,  a  proceed- 
ing In  error  must  be  deemed  commenced 
wlien  the  petition  in  error  haa  been  filed, 
and  a  summons  Issued  which,  during  the  life 
of  the  writ,  is  served  oa  the  defendant  in 
ertot." 

Counsel  tor  defendant  in  error  does  not 
contend  that  to  give  the  court  jurisdiction 
summons  must  be  served  as  well  as  issued 
within  the  time  allowed  for  commencing  the 
proceeding,  but  It  is  contended  that  the  ia> 
snance  of  the  summons  must  be  followed  by 
Bovice  within  00  days,  if  in  the  meantime 
the  prescribed  period  for  commencing  the  ac- 
tion  has  expired.   13iat  •contention  is  baaed 


upon  section  4306,  above  quoted,  providlne 
that  an  attempt  to  commence  an  action  shall 
be  deemed  equivalent  to  the  commencement 
thereto  wlien  tbe  party  diligently  endeavors 
to  procure  a  service  and  such  attempt  la  fD^ 
lowed  by  service  within  60  days.  In  thus 
contending,  as  we  shall  endeavor  to  show, 
there  is  a  failure  to  properly  distingnWi 
tbe  provisions  of  section  4306  from  those 
of  section  4305,  wbl<A  fixes  tbe  date  of  a 
suDunons  that  has  been  served  as  the  date 
of  the  commencement  of  the  action,  as  re* 
gards  the  matter  of  limitation. 

It  was  not  intended  by  section  4306  to  re- 
trict  or  In  any  manner  affect  the  operation 
or  construction  of  section  4305.  Its  only  ob- 
ject is  to  save,  under  the  stated  ctmditlons, 
the  rigbta.  of  a  party  not  protected  by  sec- 
tion 430S,  because  not  having  obtained  serv- 
ice or  a  service  sufficient  to  give  the  court 
Jurisdiction.  It  was  said  by  the  Supreme 
Court  of  Ohio,  referring  to  tbe  oorreapondlng 
section  in  the  Code  of  that  state.  It  "would 
seem  to  have  for  its  purpose  only  the  h^ 
ing  out  of  a  party  who  had  failed  in  his 
first  effort  to  procure  service."  Railway  Co. 
V.  BemlB,  64  Ohio  St  26,  36,  59  N.  R  746, 
748.  It  relates  only  to  the  matter  of  service. 
McLarren  v.  Myers,  87  Ohio  St  88.  100  N. 
E.  121.  And  It  was  clearly  Intended  to  ex- 
tend the  time  for  so^lce,  where  the  party 
has  failed  to  bring  his  case  within  the  opera- 
tion of  the  preceding  section,  and  not  to 
limit  the  time  for  serving  an  original  sum- 
mons. It  refers  to  an  "attempt"  to  commence 
an  action — ^in  other  words,  an  nnaocceaafBl 
effort  to  commence — and  can  tuive  no  a^ 
plication  to  an  action  which  has  been  com- 
menced through  a  good  and  suffldent  aervios 
of  a  summons  Issued  In  proper  time.  Where 
a  summons  in  proper  form  Is  issued  within 
the  time  limited  for  commencing  the  actiOQ 
or  proceeding,  and  it  is  aerved  in  the  manner 
and  within  Uie  time  prescribed  by  law  for 
serving  a  summons,  then  section  4305  ap- 
plies, and  there  Is  no  room  for  the  appUca- 
tiou  of  section  4306.  The  same  thought  was 
expressed  by  this  court  in  the  case  of  Clause, 
Adm'r,  T.  Savings  Ass'n,  16  Wyo.  400,  95  Paci 
54,  wjiere  a  different  quration  was  Involved, 
but  the  section  now  4306  had  been  dted  by 
counsel,  and  it  was  said: 

"The  question  Is  not  affected,  in  onr  oplnloi, 
by  section  34^,  making  an  attonpt  to  com- 
mence an  action  followed  by  s^ice  within  60 
days  equivalent  to  tbe  oommencement  tbereo^ 
for  here  servlos  was  obtained  upon  the  snraroons 
issued." 

When  there  has  ben  a  dne  sorlee  of  aa 
original  summons,  sufficient  undw  other  cir- 
cumstances, the  actitm  wlU  have  been  actual- 
ly commowed  In  time,  if  the  summons  waa 
iBBued  within  the  time  limited  for  comnKno> 
ingtfaeaame.  The  "attCTipt"  by  filing  tbe  pe- 
tition and  summons  will  have  succeeded ;  audi 
acts  cannot  then  be  classed  or  considered 
as  constituting  a  mcve  attempt  to  commence 
tbe  action  or  proceeding.  Anotbor  aectkn 
of  the  Code  (section  43S9)  provides  that  aon' 
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mons  may  be  served  at  any  time  before  the 
return  day,  and  prescribes  generally  the 
manner  of  service;  and,  as  above  Indicated, 
section  4306  must  be  understood  as  referring 
to  a  good  service  of  a  summons  under  the 
law  regulating  the  time  and  manner  of  the 
service.  Therefore  a  service  at  any  time 
before  the  return  day,  If  the  summons  be 
made  -properly  returnable,  would  be  a  good 
service  as  to  time,  and,  as  held  in  the  Ohio 
case  of  McDonald  t.  Eetchum,  supra,  relate 
back  to  the  date  of  the  summons,  and  com- 
plete the  commencement  of  the  action  as  of 
that  date. 

That  the  purpose  of  section  4306  was  to 
SETe  the  rights  of  a  party  by  extending  the 
time  for  service,  and  not  to  restrict  the  op- 
nation  or  elfect  of  section  4305,  Is  also 
shown  by  reference  to  the  provisions  of  the 
statute  prescribing  generally  when  a  sum- 
mons issued  in  a  dvU  action  shall  be  made 
returnable.  When  the  Code  containing  these 
several  provisions  was  adopted,  it  was  pro- 
vided that  when  the  time  for  bringing  parties 
into  court  Is  not  otherwise  prescribed  by 
statute,  the  summons  shall  be  made  return- 
able on  the  second  Monday  after  its  date, 
except  that  when  Issued  to  any  other  coun- 
ty, It  may  be  made  returnable  at  the  option 
of  the  party  having  It  issued,  on  the  third 
or  fourth  Monday  after  its  date.  Gomp. 
Stat  1910,  I  4366.  By  chapter  82,  Laws  of 
1910,  the  section  was  amended  so  as  to  per- 
mit a  summons  issued  to  another  county  to 
be  made  returnable  on  the  second,  third,  or 
fourth  Monday  after  Its  date.  Thus,  or- 
dinarily, the  time  for  serving  an  original 
summons  would  be  much  less  than  60  days. 
The  statute  also  provides  for  the  issuing  of 
atlas  writs  until  the  defendant  la  summoned. 
Comp.  Stat  1910,  {  4357.  There  can  there- 
fore be  but  little  difficulty  In  ai^lylng  the 
provisions  of  the  two  sections,  4305  and 
4306,  to  ordinary  dvll  actions.  They  only 
become  confusing  when  their  application  to 
proceedings  in  error  Is  proper  or  necessary. 
In  applying  their  provisions  to  such  a  pro- 
ceeding It  must  be  remembered  that  the  sec- 
tions do  not  directly  refer  or  apply  to  pro- 
ceedings in  error,  and  are  so  applied  only 
by  analogy.  Bobinson  t.  Orr,  16  Ohio  St 
285;  Buckingham  t.  Commercial  Bank,  21 
Ohio  St  131;  Thompson  v.  Wheeler  &  Wil- 
son Mfg.  Co.,  29  Kan.  476.  In  Soblnson  v. 
Orr,  supra,  the  court  said  that  the  expression 
"as  in  the  commencement  of  an  action," 
found  in  the  section  providing  that  proceed- 
ings In  error  shall  be  commenced  by  filing  a 
petition,  and  that  summons  shall  be  Issued 
and  served,  etc.,  'Is  dearly  Indicative  of  a 
distinction  between  proceedings  in  review 
of  a  prior  Judgment  and  the  general  action 
of  the  Code,"  and  the  provisions  aforesaid 
as  to  the  commencement  of  civil  actions  were 
held  to  govern  by  analogy.  And  In  the  Kan- 
sas case  dted  the  court  said: 

"It  should  probably,  however,  not  be  held 
that  section  20  of  the  Civil  Code  actually  gov 


ems  with  refermce  to  the  commencement  ot  pro* 
ceedings  in  error;  for  It  only  purports  to  ap- 
ply to  the  c<Hnmencement  of  ordinary  actions 
in  the  district  court,  and  only  with  reference  to 
the  ordinary  statute  of  limitations.  It  is  onlj 
by  analogy  that  section  20  is  applicable  to  pro- 
ceedings in  error." 

.Now  the  return  day  of  a  summons  in  a 
proceeding  in  error  Is  spedally  provided  for. 
If  Issued  In  vacation.  It  must  be  returnable 
on  the  first  day  of  the  term  of  the  conrt; 
and,  if  -  Issued  in  term  time,  it  is  to  be  made 
returnable  on  a  day  therein  named.  Comp. 
Stat  1910,  {  51U.  Thns  It  is  possible  that 
the  return  day,  whetbet  the  summons  be 
Issued  in  term  time  or  in  vacation,  may  be 
longer  than  60  days  after  the  issuance  of 
the  simimons,  and  Imperatively  so  when 
issued  In  vacation,  if  issued  more  than  60 
days  prior  to  the  first  day  of  the  next  term 
of  court  Considering  alone  the  matter  of 
service,  such  a  summons  may  unquestionably 
be  properly  served  at  any  time  before  the 
return  day ;  and  this  was  no  doubt  the  the- 
ory upon  which  the  case  of  McDonald  v. 
Ketchum,  supra,  was  dedded  by  the  Ohio 
Supreme  Court  holding  that  a  service  with- 
in the  return  day  is  suffident  to  commence 
the  proceeding  as  of  the  date  of  the  sum- 
mons. When  80  served,  then  so  far  as  the 
time  of  service  Is  concerned,  the  service  Is 
good  and  sufficient,  and,  under  section  4306 
when  applied  to  proceedings  In  error,  tbe 
proceeding  will  have  been  commenced  at  the 
date  of  the  summons,  within  the  meaning  of 
tbe  statute  limiting  the  time  for  commencing 
the  same.  That  Is  the  clear  intent  and  effect 
of  the  language  employed  In  the  section. 
If  the  limitation  period  has  or  has  not  ex- 
pired between  the  date  of  tbe  summons  and 
such  service,  the  proceeding  will  have  been 
actually  commenced  by  the  filing  of  tbe  peti- 
tion. Issuing  and  service  of  summons;  the 
result  will  not  be  merely  an  attempt  to  com- 
mence the  proceeding.  If  we  are  correct 
in  saying  that  section  4306  was  intended 
to  extend  the  time  for  commencing  an  ac- 
tion, under  the  conditions  stated,  and  not 
to  restrict  the  operation  of  section  4305,  then 
there  would  seem  to  be  no  reason  for  con- 
struing it  as  Intended  to  limit  the  effect  of 
the  preceding  section  when  applied  by  anal- 
ogy to  proceedings  In  error. 

But  by  the  construction  here  contended  for 
by  counsel,  for  defendant  in  error,  section 
4306  would  be  made  to  qualify  section  4305, 
so  as  to  cause'lt  to  read  In  effect  that  an  ac- 
tion shall  be  deemed  to  be  commenced  at  tbe 
date  of  the  summons  served,  eta,  provided 
that  the  summons  shall  be  served  within 
60  days ;  and,  If  the  requirement  as  to  serv- 
ice within  60  days  should  be  held  to  modify 
section  4305,  then,  by  the  same  reasoning,  the 
other  provision  of  section  4306,  requiring  a 
diligent  endeavor  to  procure  service,  would 
also  modify  It,  and  by  these  modifications 
the  section  would  be  limited  to  casep  where 
it  appeared,  not  only  that  service  had  been 
made  within  60  days,  hot  that  there  had  been 


Digitized  by  Google 


894 


163  PACIFIC 


BEPORTEB 


<Wya 


a  diligent  endearor  to  procnre  service.  We 
perceive  no  reasonable  ground  for  thus  con- 
struing the  statute.  Neither  of  the  sections 
contain  an;  language  requiring  the  service  of 
the  original  summons  If  issued  In  time  to  be 
made  within  80  days.  That  provision  as  to 
time  of  service  in  section  4306  expressly  re- 
fers only  to  an  attempt  to  commence  an  ac- 
tion. While  the  issuance  of  summons  may, 
perhaps,  be  prc^rly  said  to  be  merely  an  at- 
tempt to  commence  an  action  before  a  service 
thereof,  we  are  convinced  that  when  properly 
served,  it  can  no  longer  be  referred  to,  with 
reason,  as  an  attempt,  so  as  to  render  it  sub- 
ject to  tbe  conditions  expressed  In  section 
4306. 

But  counsel  cites  and  strongly  relies  upon 
the  case  of  Bechtold  v.  Fisher,  12  Ohio  Clr. 
Ct.  550.  In  that  case,  which  came  to  the  cir- 
cuit court  on  error,  the  limitation  period  ex- 
pired September  27,  1896,  and  the  summons 
was  made  returnable  October  20,  1896 ;  that 
being  the  first  day  of  the  next  term.  It  was 
served  on  September  28,  1896.  A  moti(Hi  to 
quash  tbe  service  was  sustained  on  the  ground 
that  it  was  not  made  wltliln  60  days  after 
tbe  date  of  the  summons;  the  court  holding 
that  the  section,  which  requires  a  service 
within  00  days  to  render  an  attempt  to  com- 
mence equivalent  to  tbe  commencement  of  an 
action,  applied.  The  case  sustains  counsel's 
contention,  and  the  opinion  goes  even  further 
tlian  counsel  does,  for  it  seems  to  hold  that, 
even  if  the  service  bad  occurred  within  tbe 
limitation  period  bnt  more  than  60  days  aft- 
er the  date  of  the  summons,  tbe  proceeding 
would  not  be  commenced  In  time.  At  least 
we  do  not  understand  counsel  to  so  contend, 
and  dearly  It  Is  not  the  law,  where  the  serv- 
ice Is  so  made  and  within  tbe  return  day 
properly  stated  in  tbe  summons.  In  the  case 
dted,  tbe  court  expressly  held  that  the  aec- 
tiiMi  aforesaid,  relating  to  an  attempt  to  com- 
mmce  an  action,  fixed  tbe  time  within  which 
service  can  properly  be  made  to  allow,  under 
tbe  preceding  section,  an  action  to  be  deemed 
commenced  at  tbe  date  «f  the  summons  serv- 
ed. The  case  is  not  controlling  as  authority 
even  In  Ohio,  for  it  was  decided  by  one  of 
tile  several  drcult  courts  in  the  st^,  and 
not  a  court  of  last  resort  It  was  referred  to 
in  the  former  oi^nion  in  this  cause  as  in 
point  on  tbe  question  we  are  now  coUEddering, 
but  without  much  discussion  or  'a  full  con- 
BideraUon  of  the  question,  the  motions  were 
disposed  of  on  the  ground,  as  we  now  think 
erroneously,  that  tbe  summons  which  was 
issued  in  term  time  was  illegally  made  re- 
turnable on  a  day  beyond  the  possible  life 
of  tbe  term,  and  did  not  authorize  a  service 
at  tbe  time  it  was  made.  Hence  tbe  case 
referred  to  was  not  t^vea  the  critical  exami- 
nation  which  we  now  deem  necessary  before 
its  acceptance  as  even  persuasive  authority. 

The  effect  of  tbe  case  as  authority  is  mucb 
lessened  by  the  Allure  of  the  opinion  to  men- 
tion the  ca^  of  McDonald  v.  Ketchum,  supra, 
decided  about  a  year  eatlier  by  the  Supreme 


Court,  an  oversight  explainable  only  on  tbe 
theory  that  the  court  was  not  aware  of  that 
decision,  for  it  is  so  clearly  in  point  on  the 
question  as  to  require  that  the  case  then  be- 
ing determined  be  either  distinguished,  if  pos- 
sible, or  decided  differently;  the  Supreme 
Court  having  unequivocally  held  in  the  case 
aforesaid  that  a  proceeding  in  error  is  to  be 
deemed  commenced  at  the  date  of  a  summons 
issued  within  the  limitation  period  and  serv- 
ed any  time  before  tbe  return  day.  There 
are  other  Indications  in  tbe  opinion  of  a  lack 
of  careful  and  thorough  consideration.  It  is 
stated  that  the  question  was  not  a  new  one, 
but  had  been  noticed  by  the  Supreme  Court 
a  number  of  times,  notably  in  tbe  case  of 
Bowen  v.  Bowen,  36  Ohio  SL  312.  Yet,  after 
a  most  painstaking  investigation  we  have 
failed  to  fled  any  case  dedded  by  the  Su- 
preme Court  which  involved  the  same  ques- 
tion, or  lil£e  facts,  and  counsel  have  dted 
none,  except  the  above-mentioned  case  of  Mc- 
Donald V.  Ketchum.  There  had  been  no  sum- 
mons issued  or  served  In  the  Bowen  Case,  as 
pointed  out  In  the  opinion  in  McDonald  v. 
Ketchum. 

Again,  it  is  declared  In  the  opinion  In  the 
Bechtold-Fisher  Case  that  tbe  Code  provi- 
sions relating  to  the  commenconent  of  dvll 
actions  have  "direct  appUcaticm**  to  proceed- 
ings in  error,  a  statement  not  borne  oat  by 
the  authorities,  but  contrary  thereto  as  well 
as  tbe  plain  reading  of  the  said  statutory 
provisions.  These  considerations  would  lead 
us  to  hesitate,  with  all  due  respect  for  tbe 
court,  before  acceptiiv  the  case  as  an  au- 
ttkoritatire  statement  of  the  law  on  the  fbcts. 
But  we  regard  It  as  in  conflict  wltb  M<^Don- 
ald  T.  Ketchum,  which  case  must  be  takoi 
as  the  controlling  authority  on  tiHe  question 
in  Ohio ;  and,  aside  from  the  conviction  that 
we  ought  to  accept  and  follow  the  condnsion 
announced  in  that  case,  having  followed  the 
previous  dedslons  at  tlie  same  court  constm- 
ing  and  ai^lylng  the  several  Code  proridons 
here  involved,  we  thoroughly  agree  with 
such  conclusion.  In  stating  the  rule  as  plain- 
ly as  It  is  laid  down  in  the  t^lnJon  in  tbe 
case,  tbe  court,  although  then  constrainc  tbe 
section  of  tbeir  statute  correspraidlng-  to  and 
containing  the  providona  of  our  section  430S, 
could  not  have  been  unmindful  of  the  next 
succeeding  secticm,  containing,  tbe  saving  pro- 
visions aforesaid,  but  must  have  considered 
tbe  same  inapplicable  to  a  case  actually  com- 
menced by  the  service  before  tbe  retom  day 
of  a  summons  issned  within  the  allowed  time 
for  c(»nmendng  the  proceeding.  Nor  can  It 
be  supposed  that  the  court  overlooked  tbe 
possibility  that  the  period  betwerai  the  date 
and  return  day  of  the  summons  in  error 
might  exceed  60  days,  especially  if  issned  in 
vacation,  since  tbe  statute  prescribed  bnt  one 
regular  term  of  the  Supreme  Court  each  year, 
though  with  power  conferred  to  hcdd  e^iecial 
or  adjourned  terms,  and  but  two  terms  ot  tbe 
drcuit  court  in  each  county.  Bates  Obi* 
Anno.  Stat.  (3d  Ed.)  IS  410.  4S0,  451b. 
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Whtak  tbe  several  Code  provlsloDs  In  qnea* 
tl<m  were  adopted  here,  only  one  term  of  ttae 
Snpreme  Court  annually  was  provided  for; 
that  iritnatlon  continuing  without  change  un- 
tU  the  taking  effect,  in  1890,  of  the  state  Con- 
atitntlon,  requlrli^  the  holding  of  two  r^- 
lar  terms  eadi  year.  And  the  records  of  the 
coart  disclose  that  it  was  not  unusual,  under 
the  territorial  form  of  government,  for  the 
vacation  period  to  cover  several  months — In 
occasional  instances,  six  or  eight  months. 
Since,  under  such  cwdltlonB,  a  summons  in 
errw  Issued  In  vacation  wou^  be  returnable, 
as  required  by  statute,  on  or  before  the  first 
day  of  the  next  term,  allowing  more  than  60 
days  to  intervene,  and  might  ordinarily  be 
property  served  any  time  before  such  return 
day,  we  think  the  cmstmctlon  ot  sections 
4305  and  4306  contended  for  especially  un- 
reasonable and  unsound*  when  applied  to 
proceedings  in  error.  A  service  befwe  the 
properly  stated  return  day  being  SooA  as  to- 
tlme,  and  unobjectionable  in  Itself  tf  made  in 
thfe  manner  required,  the  case  would  neces- 
sarily be  broui^t  within  the  plain  provision 
of  the  statute  fixing  the  date  of  the  summons 
served  as  the  date  aa  wtd<±  the  action  shall 
be  deemed  to  have  been  commenced. 

Our  attention  is  called  to  the  Oklahoma 
cases  referring  to  like  statutory  provisions, 
some  of  them  stating  in  effect  that  service 
must  be  made  within  60  days,  where  it  is  not 
made  before  the  expiration  of  the  time  allow- 
ed for  commencing  the  proceeding.  But  in 
none  of  the  cases  was  the  court  considering  a 
condition  like  tbat  in  the  case  at  bar.  On 
the  contrary,  it  appeared,  either  that  no  sum- 
mons had  issued  In  proper  time,  or  had  not 
been  served,  or  the  court's  statement  as  to 
the  necessitT  of  servlpe  within  00  days  had 
reference  to  an  alias  summons,  and  not  the 
service  within  the  return  day  of  an  original 
summons  issued  in  proper  time.  In  Wedd  v. 
Gates,  15  Okl.  602,  82  Pac.  808,  one  of  the 
defendants  in  error  was  not  served  with 
summons,  and  he  moved  to  dismiss  the  ap- 
peal, because  not  taken  in  time,  as  to  hlnL 
The  dedrion  In  this  case  Is  referred  to.  and 
its  effect  limited  la  the  later  case  of  Bank  v. 
Glingan,  26  Okl.  160,  109  Paa  69.  In  l^cbool 
Dlat  V.  Flsber,  28  Okl.  9,  99  Pac.  646,  It  ap- 
peared that  summons  in  error  had  been  is- 
sued in  due  time,  and  served  during  the  same 
month,  but  the  service  was  guaahed  on  mo- 
tion, for  some  defect  not  stated.  An  alias 
summons  was  therenpon  issued  and  served, 
but  it  was  issued  after  the  period  for  bring- 
ing the  error  proceeding  had  expired.  The 
case  clearly  presented  a  situation  where  there 
had  been  an  unsuccessful  attempt  to  com- 
mence the  proceeding,  and  because  the  serv- 
ice had  not  occurred  within  60  days,  a  motion 
to  quash  the  summons  and  service  was  sus- 
tained.  But  the  court  significantly  said : 

"In  the  case  at  bar,  the  alias  aummons  was 
not  issued  within  the  statutory  period  of  one 
ywr,  nor  was  it  served  wtthin  60  days  after 
the  ianiance  of  the  first  summons." 


In  Durant  v.  Mnnford,  38  OU.  552,  184 
Pac  50,  It  did  not  appear  that  there  had  been 
any  service  of  summons  on  ttae  defendant  in 
error.  Substantially  the  same  situation  was 
presented  in  the  case  of  In  re  Herod's  Est., 
40  Okl.  313.  137  Pac.  1174.  In  EUgore  t. 
YameU,  24  Okl.  625,  103  Pac.  698,  the  pro- 
ceeding was  for  the  review  of  an  order  made 
on  April  18,  1907,  and  the  petition  In  error 
and  case  made  was  filed  April  7, 1908,  within 
the  one-year  period  allowed  to  bring  the  er- 
ror proceeding.  A  summons  was  issued  the 
same  day,  and  a  service  made  on  one  as  ad- 
ministratrix April  16,  1908.  It  being  ascer- 
tained that  said  service  was  not  made  In  the 
required  manner,  an  alias  summons  was  caus- 
ed to  be  issued  May  4,  1908.  and  it  was  serv- 
ed on  May  7,  1008., the  thirty-first  day  after 
the  Issuance  of  the  original  summons.  Clear- 
ly the  f&cts  called  for  the  application  of  the 
section  saving  the  rights  of  a  party,  where 
there  has  been  an  attempt  to  commence  the 
action  or  proceeding.  It  was  so  held,  and 
that  the  proceeding  was  cpmmenced  in  time 
if  the  service  was  otherwise  proper  and  suf- 
ficient In  that  state,  however,  In  line  with 
and  following  the  Ohio  and  Kansas  de^sions 
on  the  subject,  it  is  held  that  where  the  pt<o- 
ceeding  is  commenced  1^  the  filing  of  the 
petition  and  other  necessary  papers  and  the 
issuance  of  summons  within  the  time  limited, 
whldtL  summons  Is  properly  served  on  one  of 
the  necessary  parties,  it  la  not  required  that 
the  other  party  or  parties  who  are  united  in 
interest  with  the  one  so  served  shall  be  serv- 
ed with  sunuQoiu  within  60  days,  thereby 
denying  the  application  to  sncta  a  case  of  the 
provision  with  reference  to  an  attempt  to 
commence  an  action  and  requiring  a  dlUgent 
endeavor  to  procure  service  and  the  making 
of  service  within  60  days.  First  State  Bank 
V.  Clingan,  26  Okl.  150, 109  Pac.  60;  Dr.  Kock 
Veg.  Tea  Co.  v.  Davis  (Okl.)  145  Pac.  837; 
Barber  Asphalt  Pav.  Co.  v.  Botsford,  50  Kan. 
331,  31  Pac.  1106;  Snlder's  Ex'rs  v.  Toung. 
72  Ohio  St.  494,  74  N.  E.  822.  The  precise 
question  Involved  4n  the  case  of  Dr.  Kock 
Veg.  Tea  Co.  v.  Davis  was  whether  a  neces- 
sary party  defendant  in  error  could  be  prop- 
erly summoned,  more  than  60  days  having 
elapsed  after  the  time  allowed  for  bringing 
proceedings  In  error.  The  court  held  that 
the  60-day  limitation  did  not  apply,  it  appear- 
ing tbat  the  petition  and  case-made  had  been 
filed  within  the  time  allowed,  and  service  of 
summons  waived  by  one  of  the  necessary  de- 
fendants in  error.  The  opinion  contains  a 
discussion  of  the  application  of  the  60-day 
provision,  to  show  the  distinction  between 
tbat  provision  and  the  preceding  provision 
that  an  action  shall  be  deemed  commenced  at 
the  date  of  the  summons  served.  In  the 
course  of  the  discussion  the  court  referred  to 
and  distinguished  the  two  cases,  above  cited, 
of  School  Dist  V.  Flaher  and  First  State 
Bank  v.  Clingan.  After  stating  the  facts 
and  conclusion  in  the  Fisher  Case,  the  opin- 
ion proceedB! 
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"A  line  of  eaaes,  of  which  the  above  case  is 
p^haps  the  leading;  one,  is  relied  on  by  defend- 
ants in  error  to  sustain  their  contention  that, 
more  than  60  days  having  elapsed  after  the  time 
allowed  for  filing  the  appeal,  the  proceeding  has 
not  been  commenced  as  to  Davis,  and  is  there- 
fore now  barred.  Bat  the  case  of  First  State 
Bank  v.  Clingan,  26  ObL  150,  100  Pac  69,  is 
cjted  plaintiff  in  error  as  destructive  of  the 
contention  mentioned,  Clingan  Case  reas- 

serts the  mie  that  the  general  statute  as  to 
commencement  of  actions,  sapra,  is  applicable 
in  this  coart  bv  analog?,  and  refused  to  dismiss 
that  case  on  May  10,  1910,  when  it  bad  been 
filed  in  thia  court  No?emb«r  29,  1909,  th«  last 
day  allowed  by  law  for  filing,  although  one  of 
the  necessary  parties  had  not  i>een  brought  into 
this  court  at  the  time  the  opinion  was  written. 
Therefore,' under  the  facts  in  the  Clingan  Case, 
it  is  obvious  that  the  6(May  clause  of  the 
statute  was  not  considered  ai>plicabte.  Were 
we  to  stop  with  what  has  been  aaid,  it  would 
appear  that  the  F^her  Case  and  the  Clingan 
Case  are  in  conflict.  Not  so.  Hiey  are  both 
right  under  their  facta  and  the  law  applicable. 
In  the  Fisher  Case,  it  will  be  remembered,  there 
was  no  service  on  any  one.  One  bad  been  at- 
tempted, but  it  was  void.  There  being  then  no 
service  on  any  defendant,  the  second  clause  of 
the  statute  involved  was  resorted  to.  That 
clause  deals  with  a  situation  where  no  service 
has  been  bad  within  the  time  allowed  for  bring- 
ing  tbe  appeal,  bot  where  an  attempt  in  good 
futh  has  been  promptly  made.  *  *  *  To  sum 
up  the  matter,  the  Clingan  Case  was  one  where 
aU  that  was  necessary  to  be  done  had  been  done 
to  commence  the  proceedings,  under  the  terms 
of  the  statute.  *  *  *  In  the  Fidier  Case,  su- 
pra, under  the  second  clause  of  the  statute,  what 
was  done  was  merely  an  attempt  to  commence 
tbe  proceedings,  and  in  such  cases  the  attempt 
must  be  completed  in  the  manner  pointed  out 
within  60  days,  or  not  at  all.  •  •  •  The  dis- 
dnctlon  we  have  attempted  to  show  here  be- 
tween the  effect  of  the  two  dauses  of  our-  stat- 
ute has  not  been  dearly  pointed  out  in  any  of 
the  decisions,  but  it  has  been  applied ;  for  in  the 
Botsford  (Kan.)  Case  the  court  refused  to  dis- 
miss, although '  a  necessary  partv  had  not  been 
brought  into  court  when  tbe  opinion  was  writ- 
ten, whidi  waa  five  montha  after  the  time  al- 
lowed for  filing  ftt  the  Suiveme  Court  bad  ex- 
idrcd.  The  Ohio  courts  also  applied  the  distinc- 
tion without  specially  discussing  it." 

Whether  or  not  the  court  thought  It  neces- 
sary that  tbe  original  summons  be  served  as 
well  as  issued  within  the  limitation  period 
to  avoid  the  application  of  the  clause  reqnlr- 
Ing  service  In  60  days  Is,  not  clear  from  the 
opinion:.  But  It  Is  clear  that  It  was  Intended 
to  bold  such  clause  to  be  inapplicable  when, 
under  tbe  preceding  clause,  the  service  has 
been  sufficient  to  commence  tbe  proceeding 
in  proper  time.  Thus  the  case  makes  the  dis- 
tinction between  the  two  provisions  which 
we  bare  here  endeavored  to  show.  Tbe  dis- 
tinction is  recognized  in  Ohio.  See  Boss  v. 
Willet,  54  Oblo  St.  150.  42  N.  E.  697 ;  B.  & 
O.  R.  Co.  V.  Ambacb,  55  Ohio  St  653,  45  N.  B. 
719 ;  McLarren  v.  Myers,  87  Ohio  St.  88,  100 
N.  E.  121;  Snlder's  Ex'rs  v.  Young,  72  Ohio 
St.  494,  74  N.  B.  822;  McDonald  v.  Ketchum, 
53  Ohio  St  519,  42  N.  E.  322.  And  under  tbe 
rule  adopted  in  that  state,  which  we  think 
should  be  accepted  and  followed,  that  an 
original  summons  Issued  within  the  time  lim- 
ited for  bringing  the  proceeding  may  be  serv- 
ed after  that  time  so  aa  to  save  the  bar  of 
the  statute,  tbere  Is  no  reason,  where  there 
baa  been  socb  a  aerrloe,  for  applying  tbe  liro- 


vision  as  to  service  within  00  days,  for  the 
rule  is  based  upon  tbe  other  provision,  re- 
quiring an  action  to  be  deemed  commenced  at 
the  date  of  the  summons  served.  The  very 
purpose  of  tbe  latter  provision  Is  to  fix  the 
date  of  the  summons,  instead  of  tbe  service, 
as  the  time  of  the  commencement  of  the  ac- 
tion. Altbougb  the  former  provision — that 
relating  to  an  att^npt  to  commence  an  action 
—was  ondtted  from  the  Nebraska  Code,  it  is 
held  in  that  state,  as  in  Ohio,  that  a  summons 
Issued  within  tbe  time  limited  may  be  served 
after  such  time  has  expired.  Rogers  v.  Bed- 
Ick,  10  Neb.  332.  6  N.  W.  413;  Baker  v.  Sloss, 
13  Neb.  230.  13  N.  W.  212.  In  a  case  de- 
cided by  the  Superior  Court  of  Cincinnati  in 
1809  (Bemis  V.  Pittsburg,  etc,  By.  Co.,  7  Ohio 
N.  P.  515),  speaking  of  section  4991  of  the 
Ohio  Bevlsed  Statutes,  wbich  allows  a  new 
action  to  be  brought  within  one  year  where 
an  action  commenced,  "or  attempted  to  be 
commenced,"  in  due  time  fftlla  otherwise  than 
on  the  merits,  the  court  said : 

"The  very  phrase,  'attempted  to  be  commenc* 
ed,'  imports  something  less  than  the  actual  couk- 
mencement  of  the  suit;  it  implies  an  effort  or 
endeavor  to  have  the  action  commenced,  whibh 
failed  of  ultimate  accomplishment" 

Counsel  also  calls  attention  to  tbe  follow- 
ing statement  in  the  opinion  In  tlie  Kansas 
case  ot  Olioiiqison  t.  Wtaeeler  ft  WUarai  Utg. 

Co.,  supra: 

"Where  a  bona  fide  attempt  to  conunence  a 
proceeding  in  error  is  made  by  filing  a  petitioii 
m  error  and  case-made,  as  was  done  In  the  pres- 
ent case,  and  having  summons  issued  thereon, 
such  act  should  be  deemed  *  •  *  equivalent 
to  the  commencement  of  such  proceeding  in  er- 
ror; provided,  of  course,  that  the  plaintiff  in 
error  should  faithfully,  properly,  ana  diligently 
follow  up  bia  attempt  by  obtaining  service  up- 
on the  defendant  In  error  within  60  days  after 
the  filing  of  tbe  petition." 

In  that  case  it  appeared  that  the  serrice  oC 
the  original  sommoiiB  was  defective^  not  aa 
to  time,  but  because  not  made  In  a  proper 
manner,  and  upon  ascertaining  that  fact,  aft- 
er tbe  expiration  of  tbe  time  limited  for 
commencing  tbe  proceeding,  an  alias  sum- 
mons was  issued  and  served  within  60  days 
after  tbe  date  of  tbe  first  summons.  It  was 
admitted  the  first  service  was  not  good,  and 
the  court  was  tberefore  required  to  considtf 
only  the  saving  provisions  of  the  statute, 
which  it  held  to  apply  by  analogy.  Tbe  re- 
marks above  quoted  had  reference  only  to  a 
mere  attempt  to  commence— an  attempt  tb^ 
had  been  unsuccessful,  for  the  original  sum- 
mons stood  as  though  not  served  at  ail.  The 
court  is  not  to  be  understood  as  construing 
the  preceding  provision.  Indeed,  in  the  later 
case  of  Barber  Asphalt  Fav.  Co.  v.  Botsford, 
supra.  It  la  shown  that  such  provision,  de- 
daring  that  an  action  shall  be  deemed  com- 
menced at  the  date  of  the  summons  serred. 
was  not  considered  in  tbe  Thompson  Case. 

We  bold,  therefore,  that  tbe  provision  tor 
service  within  60  days  la  not  applicable  upon 
tbe  facts  In  this  case,  if  the  summons  waa 
otherwise  served  In  proper  time ;  and,  oidesa 
the  summons  waa  iUegnlly  made  returnable 
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at  the  time  therein  stated,  It  was  aerred  In 
proper  time,  for  the  service  occurred  before 
the  return  day;  and  the  sufficiency  of  the 
serrloe  in  other  respects  is  not  challenged. 

[2]  In  disposing  of  the  case  at  the  former 
hearing  we  held  that  a  summons  in  error  Is- 
sued in  term  time,  as  this  summons  was, 
oonid  not  legally  be  made  retnmable  beyond 

.the  possible  life  of  the  term,  and  that  the 
■errice  after  the  legal  life  of  the  writ  was 
▼old.  That  view  of  the  matter  we  are  now 
convinced  was  erroneous.  We  were  misled 
by  a  statement  In  Nash's  Pleading  and  Prac- 
tice, quoted  In  the  former  opinion,  into  con- 
strulng  the  words  of  the  statute,  requiring 
that  the  summons.  If  issued  In  term  time, 
"shall  be  returnable  on  a  day  therein  named.** 
to  mean  that  a  summons  so  Issued  shall  be 
returnable  on  a  named  day  In  the  term.  And 
since  it  was  evident  that  it  might  be  Impossi- 
ble for  a  party  or  the  clerk  to  know  when 
the  term  would  close  by  final  adjournment, 
it  was  found  necessary  for  the  reasonable 

■  toleration  of  the  statute  as  so  construed  to 
bold  that  it  would  be  complied  with  by  mak* 
ing  a  summons  Issued  in  term  time  returna- 
ble cm  some  day  during  tbs  "possible  life''  of 
the  term,  as  limited  by  statute.  The  difficulty 
In  complying  with  the  statote,  when  con- 
stmed  as  requiring  a  day  In  the  term  to  be 
designated  for  tlra  return  of  the  summons, 
wu  oonaldered  as  angsestliv  posidUe  error 
in  the  constmcticm  we  felt  constrained  to 
adopt,  but  not  suffldent  to  oreroome  tbe  - 
feet  of  what  then  seemed  to  be  the  fair  mean- 
ing of  the  aomewhat  confusing  language  of 
tbe  statutA.  The  point  as  to  Uie  legality  of 
the  return  day  had  not  been  suggested  by  ttie 
brleft  or  argument,  but  counsel  for  defendant 
tn  error  now  urges  several  reasons  In  favor  of 
Uie  conclusion  In  tbat  respect  stated  in  the 
former  opinion,  without,  however,  resting  his 
case  upon  It,  but  more  strongly  insisting 
upon  the  necessity  of  service  within  60  days 
if  not  obtained  before  the  time  for  commenc- 
ing the  proceeding  expires. 

We  have  been  unable  to  find  anything  In 
the  cases  In  Ohio,  or  the  other  states  having 
like  Code  provisions,  construing  or  applying 
tbe  statute  as  to  the  return  day  of  a  summons 
In  error  to  sustain  the  view  stated  in  the  for- 
mer opinion.  Tbe  only  Judicial  expression 
with  reference  to  the  matter  is  found  in  a 
case  decided  by  one  of  the  circuit  courts  of 
Obla  In  Morris  v.  B.  &  O.  R.  Oo.,  18  Ohio 
Clr.  Ct  107,  decided  In  1911.  it  appeared  that 
a  summons  in  error  was  Issued  In  term  time 
and  made  returnable  "on  or  before  the  first 
day  of  the  next  term  of  said  circuit  court," 
without  specifying  the  date.  Tbe  summons 
was  held  not  to  be  fatally  defective  for  that 
reason.  It  was  suggested  by  counsel  that  the 
provision  of  the  statute  that  a  summons  is- 
sued in  term  time  shall  be  made  returnable 
on  a  day  certain  means  a  day  within  the 
term.  But  the  court  «ald  that  tbe  position 
was  not  tenable— 
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"because  neltha>  the  derk  nor  tbe  attorney  who 
files  the  pneelpe  for  tbe  Issatng  of  the  suDuums 
can  know  when  the  term  will  dose.  Be  does 
know,  however,  whether  or  not  tbe  sammooi  is 
being  issued  during  the  term  of  court,  and  clear- 
ly the  intentloD  of  tbe  statute  was  to  have  a  day 
certain  fixed,  and  that  if  that  day  certain  sbonld 
turn  out  to  be  a  day  within  tbe  term,  the  case 
might  be  ready  for  bearing  at  that  time,  and  if 
that  day  certain  should  tarn  out  to  be  a  day  aft* 
er  the  adjonmmeDt  of  the  term,  the  case  would 
not  atand  for  hearing  until  the  next  term,  but 
in  no  event  would  the  day  for  hearing  I>e  later  , 
than  the  next  succeeding  term,  onless  it  should 
be  tbat  the  day  certain  la  later  than  tbe  begin- 
ning of  tbe  next  term." 

Nor  Is  tbwe  any  indication  In  tbe  cases  of 
a  practlcBi  In  dtbw  of  tbe  states  aforesaid, 
requiring  that  tbe  return  day  of  a  summons 
Issued  In  term  time  shall  not  mn  beyond  the 
possible  dose  of  the  term  or  tbe  first  day  of 
the  next  term;  and  the  Uet  that  tbe  question 
does  not  seem  to  have  been  presented  in  any 
reported  cas^  except  the  oaa  above  cited, 
strongly  tends  to  show  tbat  no  such  practice, 
or  construction  of  tlie  statute  requiring  It, 
exists  in  those  states.  Tbe  practice  here  has 
been  contrary  to  such  a  construction.  The 
rule  followed  in  the  derk's  office,  heretofcure 
without  objection,  has  been  to  make  a  sum- 
mons Issued  In  term  time  returnable  on  a 
specified  day  a  certain  length  of  time  after 
Its  date,  deemed  snfflclent  to  allow  service 
to  be  made,  Irrespective  of  the  time  when  the 
term  must  dose.  We  were  sufficiently  doubt- 
ful of  our  former  position  on  the  question  to 
grant  the  rehearing,  and  on  further  reflection 
are  satisfied  that  tbe  statute  Is  not  subject 
to  the  interpretation  that  it  confines  the  re- 
turn day  of  a  summons  Issued  In  term  Ume  to 
a  day  within  the  term,  or  a  day  before  the  be- 
ginning of  the  next  term.  It  is  now  clear  to 
us  that  the  meaning  of  the  statute  Is  that 
such  a  summons  shall  be  made  returnable  on 
a  day  named  In  tbe  summons;  the  word 
"therein"  referring  to  the  writ  and  not  to  tbe 
term.  We  think  that  tbe  purpose  of  the  pro- 
vision is  that  a  day  certain  shall  be  stated 
in  the  writ,  rather  than  to  specify  or  limit 
the  time  within  which  the  summons  may  be 
made  returnable.  It  thus  leaves  tbe  matter 
of  tbe  day  to  be  named  for  the  return  of  tlie 
writ  to  the  reasonable  discretion  of  tins  offi- 
cer issuing  it,  who  may,  we  think.  In  exercis- 
ing that  discretion,  In  the  absoice  of  a  court 
rule  or  order,  consider  the  reasonable  request 
or  sni^estion  of  counsel,  as  well  as  the  num- 
ber of  parties  to  be  served,  and  the  place  or 
places  where  service  must  be  made,  and, 
where  the  court  has  not  prescribed  a  rule, 
the  clerk  may.  no  doubt,  adopt  a  reasonable 
one  to  be  followed  in  ordinary  cases.  Unless 
the  period  allowed  to  intervene  between  the 
date  of  tbe  summons  and  the  return  day 
named  therein  Is  so  clearly  unreasonable,  un- 
der the  circumstances  of  a  particular  case, 
as  to  require  or  Justify  the  quashing  of  tbe 
writ  on  tiiat  ground,  service  may  prc^rly  be 
made  any  time  before  such  return  day ;  and 
service  so  made  will  relate  hack  to  tbe  date 
of  tbe  summons,  It  Isned  wltbln  tbe  time 
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allowed  for  brlsgliic  tb»  proceeding  in  error, 
thereby  commencliig  the  proceeding  as  of  said 
date. 

[I]  CoDsideriag  the  character  of  this  case, 
and  tbe  large  number  of  defendants  In  error, 
the  summons  was  not,  in  oor  oplnlm,  unm- 
Bonably  made  returnable  at  the  time  therein 
named,  eqiedally  in  view  ot  the  requirement 
as  to  the  return  day  of  a  snmmais  issued  in 
vacation,  for  In  such  case  the  summtms  must 
be  made  returnable  <w  the  llrst,  day  of  the 
next  term,  Irreqwctlve  of  the  length  ot  the 
Interreniiiff  period,  and  when  the  several 
statutory  prorisions  here  Involved  were  en- 
acted, and  for  many  years  thereafter,  but 
one  term  of  the  Supreme  Court  was  provided 
for,  allowing  vacation  periods  equaling  or  ex- 
ceeding the  time  peinnitted  for  serving  the 
summons  in  this  case. 

We  have  not  considered  the  fact  that  the 
summons  was  served  on  one  of  the  defendants 
ia  error  on  January  6,  1914,  for  It  has  not 
been  suggested  that  the  one  so  served  la, 
within  the  meaning  of  section  4305,  united 
In  interest  with  the  obJectlDg  defendant  in 
error. 

For  the  reasons  above  explained,  the  mo- 
tions to  quash  service  and  dismiss  the  pro- 
ceeding most  be  overruled ;  and  it  will  be  so 

ordered. 

SCOTT,  J.,  concurs. 

BEARD,  J.  (dissenting).  ITiere  Is  much 
said  in  the  opinion  of  the  majority  with 
which  I  find  no  fault,  but  must  differ  from 
them  In  the  conclufion  arrived  at  In  my 
opinion  there  la  nothing  in  section  611J, 
Comp.  Stat  1910,  aathorizing  the  return  da)' 
ot  a  summons  in  error  to  be  later  than  the 
flrst  day  of  the  next  term,  whether  it  be  Is- 
stied  when  court  is  in  session  or  after  it  has 
adjourned  for  the  term.  I  am  further  of 
the  opinion  that  service  must  be  procured 
within  60  days  after  the  expiration  of  the 
year  allowed  by  the  statute  for  commencing 
proceedings  In  error  in  order  to  give  tbe 
court  Jurisdiction,  and  that  service  witliln 
the  life  of  the  writ  is  not  sufficient  in  all 
cases.  Secticm  5111  provides: 

**If  issued  in  vacation,  it  shall  be  returnable 

on  or  before  the  first  day  of  the  term  of  court, 
and  if  issued  in  term  time,  it  shall  be  returnable 
on  a  day  therein  named ;  and  if  the  last  pub- 
lication, or  service  of  snnunoos,  be  made  ten 
days  t>efore  tbe  end  of  tbe  term,  the  case  sball 
stand  for  hearing  at  that  term." 

There  must  have  been  some  reason  In  the 
minds  of  the  lawmakers  for  this  dlflTerence  in 
the  return  day.  Bearing  In  mind  that  the  re- 
turn of  the  officer  Indorsed  on  tbe  writ  is  but 
the  evidence  by  which  the  fact  of  service  and 
the  time  thereof  is  proven,  and  that  a  plain- 
tiff Is  not  entitled  to  have  the  case  tried  un- 
til he  has  proven  that  service  tias  been  had 
on  tbe  defendant,  it  Is  evident  that  when  a 
petition  In  error  Is  filed  and  summons  Issued 
after  the  court  has  adjoumed  for  tbe  term, 


the  case  cannot  be  heard  before  tbe  first  day 
of  the  neit  tetm,  and  that  is  as  soon  as  plain- 
tiff is  required  to  produce  his  proof  that  the 
defendant  has  been  duly  and  timely  served. 
But  if  the  petition  la  filed  and  summons  is* 
sued  while  the  court  Is  in  session.  It  may  w^ 
be  that  service  may  be  procured  in  time  to 
have  the  case  heard  at  Uiat  term,  and  the 
statute  so  provides.  I  am  satisfied  that  it 
was  intended,  by  makli«  the  return  day  of  a 
summcms  Issued  in  term  time  returnable  on 
a  day  therein  named,  to  shorten  and  not  to 
lengthen  the  period  tot  the  return. 

This  court  holds  two  regular  terms  eadi 
year,  one  commencing  on  the  flrst  Monday  in 
April,  and  the  other  on  the  first  Monday  in 
October.  In  the  case  at  bar.  the  last  day  for 
filing  the  petition  in  error  and  causing  sum- 
mons to  issue  was  January  6,  1914.  The  pe- 
tition in  error  was  filed  January  3,  1914.  the 
summons  issued  on  that  day,  and  made  re- 
turnable August  1,  1914,  and  was  served  July 
22,  1014.  .  We  take  notice  tliat  the  October. 

1013,  term  adjourned  for  tbe  term  March  23, 

1014,  and  that  the  April  term  commenced 
April  6,  1914.  Sup[>ose  In  another  case  the 
last  day  for  filing  a  petition  In  error  and 
causing  summons  to  issue  was  April  5,  1914, 
and  it  was  filed  April  2,  1014,  and  summons 
issued  that  day,  it  being  In  vacation,  tbe  re- 
turn day  could  not  be  later  than  April  6th. 
If  the  plaintiff  diligently  endeavored  to  se- 
cure service  by  that  date  but  failed,  he  could, 
on  April  6th  (the  court  then  being  in  session^ 
have  an  alias  summons  issued  and  made  re- 
turnable August  1. 1014,  as  in  this  case ;  and, 
if  served  July  22,  1914,  the  maJorlt7  opinion 
concedes — and  I  think  rightly — ^that  service 
was  not  in  time  to  give  the  court  jurisdiction, 
because  not  served  within  60  days  from  the 
date  of  the  original  summons,  although  with- 
in the  life  of  the  writ,  while  they  bold  that 
the  service  in  this  case  of  a  summons  issued 
3  months  earlier  is  good.  I  am  unable  to 
see  any  substantial  reason  for  making  such 
a  distinction.  If  a  summons,  because  issued 
in  term  time,  may  be  made  returnable  and 
'■■  served  four  months  after  the  commencement 
of  the  next  tenn,  why  not  14  or  24  months 
thereafter? 

The  case  <^  McDwiald  v.  Ketdnim,  63 
Ohio  St  619,  42  N.  E.  322,  Is  much  reUed  up- 
on for  support  by  the  majority ;  but  the  ques- 
tion here  was  not,  and  could  not  be,  involved 
in  that  case,  for  the  reason  that  service  oi  the 
summons  was  in  tost  had  wjthln  00  days 
from  the  date  It  Was  Issued,  as  well  as  irith- 
In  the  life  of  the  writ  A  reading  of  that  case 
will  clearly  show  that  what  was  sold  as  to 
tbe  sufficiency  of  service  within  the  life  of 
tbe  writ  had  no  reference  to  the  question  of 
the  necessity  for  service  within  60  days.  In 
Kobiuson  v.  Orr,  16  Ohio  St  285,  In  consider- 
log  the  statute  in  regard  to  the  commence- 
ment of  dvU  actions  which  are  applied  by 
analogy  to  proceedings  in  «tn»,  tbe  oonrt 
said: 
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"These  provisions  of  Uie  statute  are  explicit, 
and  <dear&  require  that  an  original  dvU  action 
.  shall  not  be  deemed  commenced  until  jarisdic- 
tion  is  obtained  of  the  defendant,  by  the  service 
of  a  BUnunons,  or  by  regular  publication,  and 
then,  by  relation,  the  action  is  to  be  regarded  as 
commenced  at  the  date  of  the  writ  of  summons 
first  issued,  within  60  days  preceding,  or  at  the 
date  of  the  first  publication  which  u  rarulorlj 
made." 

The  statement  as  to  tiie  GO^&y  limit  is  dic- 
tum, the  same  as  in  the  McDonald  Case,  su- 
pra. In  neither  of  those  cases,  nor  In  any 
other  Ohio  case  cited  in  the  oplulon,  was  the 
question  in  this  ease  the  one  involved,  ex- 
cept in  Becbtold  t.  Fisher,  12  Ohio  Cir.  Ct 
559,  which  accords  with  my  views.  In  none 
of  the  cases  dted  from  other  states  was  the 
question  here  presented  involved;  but  the 
Supreme  Court  of  Oklahoma  In  several  cases 
has  used  expressions  strongly  tending  to  sup- 
port the  60-day  limitation.  In  re  Herod's  Es- 
tate, 40  Okl.  313,  137  Pac.  11T4:  Durant  v. 
Munford,  3St  Okl  562,  134  Pac.  60;  School 
District  No.  38  v.  Fisher,  23  Okl.  9,  99  Pac. 
646.  Oor  own  court  seems  to  have  Inferen- 
tlally  construed  the  statute,  as  on  March  19. 
1895,  it  adopted  the  following  rule: 

"Within  sixty  days  after  filing  his  petition  In 
error,  the  plaintiff  in  error  ahall  file  with  the 
clerk  four  copies  of  his  brief,  and  shall  also  with- 
in that  period  serve  upon  or  maU  to  the  opposite 
party,  or  liis  attorney  of  record,  one  other  copy 
of  such  brief;  and  within  forty-five  days  after 
the  expiration  of  said  sixty  days  the  defendant 
in  error  shall  file  with  the  clerk  four  conies  of 
his  brief,  and  shall  also  within  that  period  serve 
upon  or  mail  to  the  opposite  par^,  or  his  at- 
torney of  record,  one  other  copy  of  such  brief." 
4  Wyo;  v. 

It  does  not  seem  logical  to  require  a  plain- 
tiff to  file  and  serve  bis  brief  before  he  has 
brought  in  the  defendant  by  service  of  sum- 
mons upon  him,  or  to  require  a  defendant  to 
do  so  before  the  court  has  acquired  Jurisdic- 
tion of  his  person  by  service  of  a  summons. 
It  Is  said  that  the  clerk  may  exercise  a  rea- 
sonable discretion  in  fixing  the  return  day 
when  issuing  summons  In  term  time,  and: 

"Unless  the  period  allowed  to  intervene  t>e- 
tween  the  date  of  the  summons  and  the  return 
day  named  therein  is  so  clearly  unreasonable, 
under  the  circumstances  of  a  particular  case,  as 
to  require  or  justify  the  quashing  of  the  writ 
on  that  ground,  service  may  properly  be  made 
any  time  before  return  day.*' 

But  suppose  the  court  finds  the  time  un- 
reasonable, and  quashes  the  writ  on  that 
ground,  what  Is  to  become  of  the  case,  and 
what  becomes  of  the  holding  that  service  is 
sufficient  If  made  within  the  life  of  the  writ? 
Aa  to  the  practice  In  this  court,  I  am  in- 
formed by  the  clerk,  who  has  been  clerk  for 
more  than  12  years  last  past,  that  it  has  been 
the  general  practice,  until  recently,  to  make 
the  summons  returnable  30  days  after  Its 
date  unless  that  day  would  fall  on  Sunday 
or  a  holiday,  when  it  was  usually  made  a 
day  later.  When  the  court  Is  In  doubt  as  to 
the  correct  construction  of  a  statute,  It 
shonUl  give  to  It  such  a  construction,  If  rea- 
sonable, as  will  render  Its  operation  uniform 


In  all  cases  of  the  same  kind  and  class,  and 
wUl  afford  to  UUgants  equal  protection  of 
the  Ikw.  With  due  respect  for  the  opinions 
of  my  Brethren  I  am  constrained  to  dissent 

(23  Wyo.  m) 
HANSON  T.  SHELBURNE. 
(Supreme  Court  of  Wyoming.    Dec  23.  1915.) 

L  Assault  and  Battkbt  ^»35— Vbsdict— 

Sdfficienct  of  EVIDEnCB. 

In  an  action  for  assault  and  battery,  evi- 
dence held  sufficient  to  support  verdict  for 
$1,250,  though  plaintiff  lost  oi^y  ten  days  from 
work  on  account  of  the  injury,  and  his  pliysl- 
cian's  bill  was  but  ¥18. 

[Ed.  Note.— For  other  eases,  see  Assault  and 
Battery,  Gent.  Dig.  |  61;  Dea  Dig.  «S385.] 

2.  A'PPEAl^   AITD    BBBOB  «S9l002— ItaTIBW— 

Vebdict. 

Where  there  is  substantial  confiicting  ev- 
idence to  support  a  finding,  it  will  not  be  dis- 
turbed by  the  appellate  court;  the  jurors  be- 
ing the  judges  of  the  facts  and  Uie  credibility  of 
witnesses, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3936-3937;  Dec  Dig.  «» 
1002.] 

3.  Tbial  4=s>317— Miscondccv  or  Jubob— 
Waivxb. 

Where  a  juror  In  an  assault  case  played 
pool  and  tenpins  one  evening  during  the  trial 
with  the  plamtiff,  who  was  later  given  a  ver- 
dict, and  defendant  learned  of  the  occurrence 
on  the  evening  when  it  occurred,  tilie  case  not 
being  submitted  to  the  jurr  until  10'.80  o'clock 
the  next  forenoon,  but  the  court's  attention  not 
being  called  to  the  alleged  misconduct  of  the 
juror  in  associating  with  the  plaintiff  until  after 
the  return  of  the  verdict,  when  the  motion  for 
new  trial  was  filed^  any  misconduct  was  waived, 
since  a  party  bavmg  knowledge  of  the  miscon- 
duct of  a  juror  or  the  opposite  part?  during 
trial  or  before  auttmission  to  the  jury  .must 
prtonptly  call  It  to  the  attention  of  the  eonrt 
[Bd.  Note.— For  otbmr  cases,  see  Trial,  Cent. 
Dig.  IS  751,  762 ;  Dec  Dir*=»317.] 

Error  to  District  Court,  Niobrara  County ; 
(Varies  E.  Winter,  Judge. 

Action  by  Alpheus  P.  Hanson  against  Oru 
B.  Shelburne.  Judgment  for  plalntilT  for 
$1,250,  and  defendant  brings  error.  Affirmed. 

W.  R  MuUeq  and  H.  S.  Bldgely,  both  of 
Cheyenne,  ior  plaintiff  In  error.  A.  D.  Wal- 
ton and  John  D.  Clark,  both  ci  Cheyenne, 
for  defendant  in  error. 

BEABD,  J.  Thia  Is  an  actiim  to  recover 
damages  for  an  alleged  malicious  assaolt  and 
battery,  brought  by  the  defendant  In  error 
against  the  plaintiff  In  error.  The  plalntUI 
below  recovered  Judgment  on  a  verdict 
against  the  defendant  below  for  $1,260,  and 
defendant  brings  error. 

The  grounds  upon  which  plaintiff  seeks  a 
reversal  of  the  Judgment,  as  stated  In  his 
brief,  are: 

"That  the  verdict  and  judgment  are  not  sus- 
tained by  the  evidence  and  are  excessive;  also 
that  certain  members  of  tlie  jury  were  guilty  of 
misconduct,  by  reason  of  thdr  association  with 
and  entertainment  by  the  plainti^  during  the 
trial  and  before  said  cause  was  submitted  to  the 
jury." 
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In  bis  petition  plaintiff  dalmed  actual  dapi- 
agefl  In  tbe  atim  of  $6,020,  and  exemplary 
damages  In  the  snm  of  $S,000.  The  Jury 
found  generally  In  favor  of  plaintiff  and 
against  defendant,  and  assessed  the  amount 
of  plaintiff's  damages  In  the  stun  abore  stat- 
ed. The  jary  was  not  requested-  by  either 
party  or  the  court  to  state  the  amount  they 
allowed  as  actual  damages,  or  the  amount, 
if  any,  tJiey  allowed  as  exemplary  damages. 
Therefore,  from  tbe  record,  it  is  lmpo8d,ble 
to  say  whether  the  jury  considered  tbe 
amount  awarded  as  actual  damages,  or  in 
part  exemplary.  If  tbe  evidence  was  suffi- 
cient to  entitle  the  plaintiff  to  recover  at  all, 
there  was  sufficient  evidence  to  warrant  the 
jury  in  awarding  both  actual  and  exemplary 
damages. 

[1, 2]  It  appears  iFrom  tbe  evidence  In  tbe 
record  that  oa  tbe  day  of  Uie  occurrence  the 
plaintiff  met  defendant's  niece  and  a  Ifrs. 
Gaddis.  who  were  at  the  time  Uvlng  at  de> 
fendant's  home,  <m  tbe  street  some  foor  m 
five  blodw  distant  from  said  home,  and  walk- 
ed borne  with  them,  tbe  defendant  walking  in 
front  of  them.  When  tbe  three  came  to  the 
house  and  turned  to  go  from  tbe  street  to  tbe 
bonse,  ttie  defaidant  was  standing  oa  his 
porcb,  and  sold  to  plafaitlff,  "Tonng  man, 
d<Hit  yon  come  In  here,**  or  words  to  that 
effect,  wbldi  plaintlB  says  be  did  not  hear. 
The  diree  continued  walking  toward  tbe 
house,  when  defendant  came  from  bis  porcb 
with  bis  cane  In  bis  band  (walking  with  It, 
as  be  and  bis  witnesses  say,  or  having  It 
raised  In  a  threatening  manner,  as  ^alntlff 
and  bli  witnesses  say),  and  ordered  plain- 
tiff to  leave  his  premlan,  and  accused  j/Ma- 
tlfl  ct  having  slandered  him.  At  which 
plaintiff  stoived  and  said.  "AU  right.  If  yon 
say  BO,"  words  to  that  tfect,  and  com- 
menced to  back  toward  tbe  street,  tbe  de- 
fendant still  approacbliv  blm.  When  near 
the  street  line,  and  whether  Just  luUde  de- 
foidant^  lot.  wbtdi  was  not  fonced,  tx  out 
on  the  dty  sidewalk,  there  Is  a  direct  con- 
flict in  tbe  testimony.  At  this  point  there  hi 
also  a  direct  conflict  In  tbe  testimony  as  to 
whether  or  not  plaintiff  Btmck  at  d^endant, 
but  there  la  no  dispute  about  tbe  &ct  that 
d^oidant  then  struck  plaintiff  on  the  side 
of  Oxe  bead  with  bis  cane,  Inflicting  an  incis- 
ed contused  wound  from  IH  to  2  Inches  in 
length  and  with  sufficient  force  to  cut  through 
the  scalp  for  that  distance  and  part  way  to 
tbe  skull,  causing  plaintiff  to  stumble  or  fall 
Into  tbe  gutter  at  the  M%  of  tbe  street  He 
got  up  and  was  colled  Into  a  nelgtabw^  bouse 
and  a  phyiridan  caUed.  and  he  was  taken  to 
bis  room,  and  was  confined  to  bed  for  two 
or  three  days,  and  was  unable  to  work  for 
ten  days.  As  already  stated,  upon  tbe  im- 
portant and  vital  Issues  In  the  case  the  evi- 
dence wss  In  sharp  conflict,  and,  If  the  Jury 
believed  plaintiff  and  his  witnesses,  tbe  vei^ 
diet  was  amply  supported.  It  is  urged  that 
tbe  damages  awarded  by  the  Jury  were  ex- 
cessive, as  the  amount  of  tbe  physician's  bill 


was  only  f  IS,  and  the  time  lost  by  plaintiff 
on  account  of  the  Inju^  was  only  abont  tea 
days.  But  that  leaves  out  of  account  tbe 
amount  the  Jury  may  have  consld^ed  reason- 
able as  compensation  for  pain  and  suffering, 
as  well  as  tbe  amount  the  Jury  may  liave 
awarded  as  exemplary  damages.  It  Is  appar^ 
ent  that  defendant  entertained  HI  feeling 
toward  plaintiff,  and  that  tact,  tak^  In  eoa- 
nectloD  with  tbe  drcumstanees  attending  tiie 
affray,  and  tbe  nature  and  violence  of  the 
assault  and  battery,  may  well  have  convinced 
the  Jury  that  defendant's  acts  wfere  wanton 
and  malldons  and  warranted  the  awarding 
of  exemplary  damages ;  and,  as  has  been  so 
often  repeated,  the  Jurors  were  tbe  Judges  of 
the  facts  and  of  the  credibility  of  tbe  wi^ 
nesses,  and  when  there  is  a  conflict  In  tbe 
evidence,  and  there  Is  substantial  evidence  t» 
support  the  finding,  It  wOl  not  be  disturbed 
by  the  appellate  court 

[I]  The  misconduct  of  tbe  Jury  complained 
of  was  that  one  of  the  Jurors  on  one  evening 
during  the  trial  played  several  games  of  pool 
and  tenpins  with  plaintiff.  It  appears  by  tlis 
affidavits  filed  that  sndi  was  the  fiact;  that 
the  Juror  and  plaintiff  met  in  the  pool  baB. 
but  not  by  agreement  and  played  several 
games  together,  plaintiff  paying  for  tbe  ten- 
pin  games,  and  the  Juror  for  the  pocA  gamea. 
Each  of  them  states  In  bis  affidavit  that  he 
did  not  at  the  time  ncogidxe  the  other  as 
being  connected  with  tbe  case,  and  both  tbey 
and  others  who  were  present  at  the  time  state 
that  the  case  was  not  mentioned.  Hie  asso- 
ciation knowingly  of  a  Juror  wltb  a  party 
or  with  witnesses  pending  a  trial  always  cre- 
ates suspidon,  should  be  avdded.  and  la  dis- 
approved by  tiie  courts.  But,  in  tbe  absence 
of  a  showing  of  prejudice,  sodi  conduct  Is  not 
in  all  cases  good  ground  for  setting  the  ver- 
dict aside.  Whether  the  showing  here  made 
would  ord^rily  require  such  action  need 
not  be  determined,  for  the  reason  that  the  ob- 
Jecti(m  must  be  held  to  have  been  waived.  It 
appears  from  defendant's  own  affidavit  filed 
in  support  of  the  motion  for  a  new  trial  that 
he  learned  of  the  alleged  misconduct  on  the 
evening  on  wbldi  It  occurred,  and  that  tbe 
case  was  not  submitted  to  tbe  Jury  nntU 
10 :30  o'dock  the  next  forenoon.  The  oonrtfs 
attention  was  not  called  to  said  alleged  mis- 
conduct until  after  the  return  of  the  verdict 
wben  tbe  motion  for  a  new  trial  was  Sled.  It 
is  the  well-settled  rule  that  a  party  having 
knowledge  of  misconduct  of  a  Juror  or  of 
tbe  opposite  party  during  the  progress  of  tbe 
trial  and  before  it  has  been  submitted  to  tbe 
Jury,  must  ifromptly  call  it  to  the  attention 
of  the  court  or  It  Is  waived.  As  said  by  the 
Supreme  Court  of  California  in  Monagban  v. 
Rolling  Mill  Co.,  81  Cal.  190,  22  Pac.  600: 

"Moreover,  this  drcomstance  was  known  to 
appellant  at  the  time  of  its  occurrence,  and 
no  objection  was  made;  and  he  could  not  tins 
remain  quiet  and  take  the  chance  of  a  favoiabls 
verdict  and  ke^  this  point  In  reserve." 

To  the  same  effect  see  PettlboDe  r.  RwIm 
13  C<mn.  445,  35  Am.  Dec.  88;  Woodmfl 
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Richardson.  20  OomL  2S8 ;  Fetenon  v.  Skjel- 
Ter,  43  Neb.  663.  62  N.  W.  43;  Oadc  t.  State. 
40  Ind.  263;  Long  t.  State.  SB  Ind.  481; 
Foedisch  v.  O.  &  N.  W.  By.  Co..  100  Iowa, 
728,  69  N.  W.  1056 ;  Qrottkaa  t.  State,  70 
Wis.  462,  36  N.  W.  31 ;  Bowe  T.  Oanney.  139 
Mass.  41,  20  N.  E.  219;  HIU  T.  Qreeuwood. 
160  Mass.  286,  35  N.  E.  668. 

No  prejudicial  error  appearing,  the  judg- 
ment of  the  district  court  la  afflrmed. 

Affirmed. 

POTTBB,  O.  3^  and  SCOTT.  J.,  oancnr. 


(ZS  Wyo.  MB) 

OADLID  T.  HoUMANS.   (No.  810.) 
(Sapreme  Court  of  Wyuning.   Jan.  4,  1016.) 
1.  Appkaz.  and  Bbbob  «=»150— Pbbsohb  En- 
titled TO  AUXQE  Erbob. 

One  whom  plaintiff  made  a  party  defendant 
and  againat  whom  he  wxiAt  and  wai  awarded 
nUef)  baa  such  an  Interest  that  he  mar  bring 
error  and  plaintiff  cannot  question  his  right 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  034-046;  Dea  Dig.  «=» 
ISO.} 

2l  JuDGiaafT  4=917  —  Fbooebs  —  PsasoNAL 
Sbbvicb. 

Pneonal  Jndgment  cannot  be  rendered 
against  defendant  served  by  publication  ooly. 

(Bd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  U  25-3S.  167. 4^rDec.  Dig.  «s>17.] 

8.  MoBTGAen  «es>812— G*robxj.atzoii— Ao- 
noNfl. 

Plaintiff  who  pnrdiased  land  assumed  a 
mortgue  girlag  bis  own  note  therefor.  There- 
after the  claim  was  placed  In  the  hands  of  an 
attorney  for  collection.  Plaintiff  paid  his  note 
receiving  the  note  as  well  as  the  mortgage  and 
the  original  note.  The  attorney  attempted  to 
cancel  ue  mortgage  by  an  entry  on  the  margin 
of  the  record,  but  the  clerk  refused  to  allow  him 
to  do  80'  without  a  power  of  attorney  from  the 
.  mortgagee.  Neither  being  able  to  discover  the 
whereabouts  of  the  mortgagee,  plaintiff  sued  to 
have  the  mortgage  canceled  of  record  and  to  re- 
cover  the  penalty  provided  by  Comp,  St.  1010, 
f  3696,  for  the  failure  of  the  mortgagee  to  can- 
cel the  mortgage  of  record.  The  mortgagee  was 
served  only  by  publication,  and  the  attorney  was 
made  a  party  defendant  Held  that  as  the  funds 
in  the  hands  of  the  attorney  were  not  attached 
and  as  no  personal  judgment  could  be  rendered 
against  the  mortgagee  on  service  by  publication, 
plaintiff  was  not  entitled  to  relief,  for  the  court 
oonld  not  by  reason  of  the  fact  that  the  a^ 
tomey  was  made  a  party,  obtain  jurisdiction 
over  the  funds  paid  him  for  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  Si  080-041;  Dec.  Dig.  «=»312^ 

Brror  to  District  Court,  Sheridan  County ; 
P.  W.  Metz,  Judge. 

Action  by  Harry  A.  McLlmass  against  S. 
P.  Cadle  and  another.  There  was  judgment 
for  plaintlfl.  and  the  named  defendant  brings 
error.  Reversed  and  remanded,  with  direc- 
tions. 

F.  W.  Byrd,  oC  Sheridan,  for  plaintiff  In 
emff.  Oogerty  ft  UcNally,  ot  Shnidan.  for 
dsfendant  In  error. 

BBABD.  J.  Tbla  cam  has  been  submitted 
4M1  the  merits,  subject  to  a  motion  by  de- 
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fendant  in  error  to  dlamtsa  tlie  proceedinga 
in  error.  We  will  first  consider  the  mo- 
tion. The  grounds  therefor  are  that  plain- 
tiff In  error  has  no  appealable  Interest  in 
the  cause ;  was  not  prejudiced  or  injuriously 
affected  by  the  judgment;  and  was  not  ag- 
grieved thereby. 

[1]  Plaintiff  In  error  was  made  a  defend- 
ant In  the  district  court,  and  In  the  petition 
relief  was  prayed  against  him,  and  by  the 
order  and  jud^ent  of  the  district  court  he 
was  required  to  forthwith  pay  into  court 
a  certain  sum  of  money  then  in  his  posses* 
aion,  and  adjudged  to  pay  bis  own  costs  in 
the  case.  I^t  order  and  judgment  he  al- 
leges was  erroneous,  and  he  a  reversal 
thereof  Having  made  htan  a  defendant  and 
having  prayed  for  and  obtained  relief 
against  him,  defendant  in  error  is  not  in  posi- 
tion to  claim  that  plaintlfl  In  error  has  no 
appealable  interest  In  the  cause,  or  that  he 
is  not  prejudiced  or  aggrieved  by  the  order 
and  judgment  Defendant  cannot  hold  his 
judgment  against  plaintiff  In  error  and  at 
the  same  time  deny  him  the  right  to  ai^eal 
from  that  judgment  In  other  words,  be  can- 
not Insist  on  plaintiff  In  error  complying 
with  the  order  and  judgment  without  at  the 
same  time  conceding  to  him  the  rlij^t  to 
contest  the  validity  of  the  order  and  jndg- 
ment by  proceeding  In  error  Ip  this  court 
Rlcketson  v.  Oompton,  23  Cal.  637-660;  Ren- 
ner  v.  Boss,  Adm*r,  Ul  Ind.  260,  12  N.  E. 
508 ;  State  v.  Cranney,  30  Wash.  604.  71  Pac. 
50.  Hie  motion  to  dismiss  Is  denied. 

[2,  S]  Tte  action  in  the  district  court  Is 
entitled  "Harry  a.  McLlmans,  plaintiff,  v. 
Nettle  Harmiston  and  S.  P.  Cadle.  defend- 
anta"  The  facts  of  the  case,  as  we  under- 
stand them  from  the  record,  are  that  on 
August  23,  lOOOi  plalntltt  pur^iased  from  one 
Bauman  two  lots  up<m  which  there  was  a 
mortgage  In  favor  of  defendant  Harmlsbm 
for  9200^  which  plaintiff  assumed  and  agreed 
to  pay,  giving  Us  note  to  her,  wbidi  note 
contained  the  following  statement:  "This 
note  Is  given  In  lieu  of  a  'note  heretofore 
given  by  J.  A.  Bauman  and  wife  and  se- 
cured by  mortgage."  Tha  Baunuut  note  and 
mortgage  were  left  in  a  bank,  and  after- 
wards by  direction  of  Harmiston  the  clabn 
was  placed  in  the  hands  of  defendant  Oadle. 
vbo  wat  and  Is  an  attorney  at  law.  But 
whether  he  received  the  original  note  or 
only  a  copy  of  It  trom  the  bank  does  not 
clearly  aj^ear,  new  Is  the  evidence  satlaCac- 
tory  as  to  what  became  of  It,  but  tends  to 
show  that  it  was  lost  It  was  long  past  due 
when  plaintiff  purchased  the  Iota  and  gave 
his  note  for  f200  to  defendant  Harmiston 
and  which  became  due  Uarch  1,  1910.  The 
deed  to  plaintiff  for  the'  lots  was  acknowl- 
edged b^re  Oadle^  and  It  appears  that  be 
retained  possession  of  the  mortgage  and 
plalntlfTs  note,  and  on  March  28,  1911,  plain- 
tlfl paid  to  C&dle  the  amount  due  thereon 
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($230)  and  received  Ua  note,  bavins  writ- 
ten thereon.  "Paid  In  foU  Mch.  28, 1911,"  and 
^gned,  "S.  P.  Cadle."  He  also  received  from 
Cadle  tbe  mortgage  and  a  copy  of  the  Ban- 
man  note,  each  having  written  thereon  and 
signed  by  defendant  Cadle  as  attorney  for 
Harmiston,  a  statement  that  they  were  fully 
paid  and  satisfied.  It  appears  that  Cadle 
was  under  the  impression  at  the  time  that  be 
as  the  attorney  of  Nettie  Harmiston  could 
cancel  the  mortgage  by  an  entry  on  tbe  mar- 
gin of  the  record ;  but  when  he  appeared  for 
that  purpose  the  clerk  refused  to  allow  him 
to  do  so  without  a  power  of  attorney  from 
tbe  mortgagee.  He  Informed  plaiutUf  of  that 
fact  and  endeavored  to  secure  a  release  from 
the  mortgagee,  but  was  then  and  ever  since 
has  been  unable  to  locate  her  or  to  hear  from 
her,  and  he  still  retains  the  money.  Plaln- 
tUt  testified  that  Cadle  told  blm  that  be  was 
attorney  In  fad;  for  Mrs.  Harmiston.  "niat 
Cadle  denied.  Plaintiff  also  testlfled  that 
at  eevwal  times,  when  be  Inquired  about  it, 
Cadl«  told  blm  he  bad  not  been  able  to  lo- 
cate Mrs.  Harmiston.  Tbe  reUet  sought 
against  tbe  defendant  Harmiston,  who  was 
a  nonresident  of  the  state  and  was  served 
by  pubUcation  and  made  default,  was  to 
have  tbe  mortgage  indebtedness  decreed  paid, 
tbe  mortgage  satlsaed  of  record  and  to  re- 
cover $100,-  tbe  i>enalty  provided  by  section 
3696,  Gomp.  Stat.  1910,  for  tbe  failure  of  tbe 
mor^gee  to  cancel  tbe  mortage  of  record. 
The  relief  sought  against  defendant  Cadle, 
who  appeared  and  filed  bis  separate  answer, 
will  perhaps  best  appear  by  setting  out  a 
copy  of  the  prayer  of  the  petition,  which  la 
as  follows: 

"First  That  tbe  said  court  ascertain  and  ad- 
judicate the  rights  of  the  parties  hereto. 

"Second.  That  the  said  S.  P.  Cadle  be  de- 
creed and  required  to  furnish  and  produce  before 
this  court  all  evidences  of  his  pretended  agency 
Cor  defendant,  Nettie  Harmiston,  in  order  that 
this  court  may  properly  determine  bis  atatos 
and  tbe  consequent  rigbts  of  this  plaintiff. 

"Third.  Th&t  in  the  event  the  agency  and  au- 
thority of  the  said  S.  P.  Cadle  to  accept  said 
money  and  release  said  note  and  mortgage  of 
record  as  aforesaid  be  determined  to  be  suffi- 
cient and  to  the  satisfaction  of  this  court;  he 
be  required  forthwith  to  release  of  record 
said  mortgage  and  cancel  and  give  to  plaintiff 
the  original  note,  and  further  that  judgment 
be  thereupon  rendered  against  the  said  S.  P. 
Cadle  and  his  priDcipal,  Nettie  Harmiston,  and 
each  of  them,  fur  $1U0  as  prescribed  in  section 
3696  of  the  Wyoming  statutes  as  penalty  for 
their  failure  and  refusal  to  release  said  mortgage 
of  record, 

"Fourth.  That  in  the  event  the  said  S.  P.  Cadle 
fails  or  refuses  to  establish  his  said  pretended 
agency  to  the  extent  of  his  representations  there- 
of or  faila  to  establish  his  authority  so  to  act  or 
that  the  said  S.  P.  Cadle  be  found  to  have  acted 
fraudulently  or  improperly  in  the  premises,  then 
and  in  that  event  he  be  adjudged,  decreed,  and 
ordered  forthwith  to  pay  into  this  court  for  the 
use  and  benefit  of  the  said  Nettie  Harmiston  the 
sum  of  $230  and  interest  thereon  at  the  legal 
rate  from  March  28,  1911,  and  further  that  he 
be  adjudged  to  pay  the  costs  herein  accrued  and 
all  actual  damages  resulting  to  plaintiff  by 
reason  of  his  Improper  actions  including  a  rea- 


sonable atbnwv  fM  to  be  1^  tbe  oeatt  det» 

mined.** 

Tbe  siztb  paragrapb  prayed  for  the  can- 
cellatttm  of  the  mortgage  and  quieting  of 
title  against  defendant  Harmiston. 

"Seventh.  That  the  premises  being  consideKd 
the  court  make  such  other  and  further  order,  de- 
cree or  finding  and  grant  such  other,  further,  faO 
and  complete  relief  as  to  the  coort  may  seem 
just  and  equitable." 

The  court  entered  a  decree  canceling  the 
mortgage  of  record  and  quieting  plaintiff's 
title  to  the  lots  against  defoidant  Harmlatoii, 
and  made  and  entered  an  order  against  de- 
fendant Cadle  as  follows: 

"That  defendant  S.  P.  Cadle  be  and  he  Ii 
hereby  ordered  and  directed  forthwith  to  pay 
into  the  clerk  of  this  court,  of  and  from  the  mon- 
eys now  in  his  possession  belonging  to  defend- 
ant Nettie  Harmiston,  the  sum  of  $100,  which 
sum  said  clerk  is  directed  to  pay  unto  plaintiff 
or  his  attorneys  of  record,  the  same  b^f  tbe 
penalty  for  the  failure  of  defendant  Nettie 
Harmiston  to  release  said  mortgage  of  record 
within  the  time  provided  by  law  after  the  satis- 
faction thereof," 

and  adjudged  each  party  to  pay  bis  on 
costs.  From  the  order  and  judgment  against 
defendant  Cadle,  he  appeals. 

Cadle's  authority  as  attorney  for  defend- 
ant Harmiston  to  collect  and  receive  tbe 
money  la  fully  sustained  by  the  evidence,  and 
such  payment  to  blm  extinguished  the  drtt 
secured  by  tbe  mortgage,  and  the  decree  can- 
celing the  mortgage  was  properly  entered, 
and  is  not  here  complained  of.  But  upon 
what  theory  Cadle  could  rightly  be  made  a 
party  defendant  in  that  actltm,  or  upon  what 
principle  or  rule  of  procedure  he  could  be 
legally  ordered  to  pay  over  money  in  bis 
possession  belonging  to  d^endant  Harmiston 
we  are  unable  to  see.  If  plalntifF  had  a  claim 
against  her  for  money  and  Otdle  was  ber 
debtor,  or  bad  money  belonging  to  her  in  bis 
possession,  tbe  statute  on  attachment  and 
garnishment  provides  a  clear  and  am^e 
method  to  reach  It;  but  that  method  is  not 
by  making  tbe  d^tor  of  tbe  defendant  or 
person  having  mon^  or  property  of  defaid- 
ant  In  bis  possession  a  party  deftodant  in 
the  action.  The  court  in  connection  with  tbe 
relief  to  cancel  tbe  mortgage  could  make  no 
valid  order  disposing  of  defendant  Harmls- 
ton's  money  In  Cadle's  possession  until  It  ac- 
quired control  over  it  by  attachment,  whtch 
was  not  done  In  this  case ;  and  the  order  so 
made  was  erroneous.  No  personal  mon^ 
judgment  could  be  rendered  against  defend- 
ant Harmiston  who  was  served  by  publica- 
tion only,  nor  was  such  a  Judgment  roidend 
against  her.  Aside  from  the  action  against 
defendant  Harmiston  cancel  tbe  mortgage 
of  record,  tbe  case  seems  to  bear  some  n- 
semblance  to  tbe  Inddent  recorded  In  the 
Gospel  according  to  John,  chapter  xxi,  wm 
3,  and  must  have  a  dmilar  re»ilt  as  In  that 
instance.  The  Judgment  of  tbe  district  court 
in  80  far  as  It  affects  defendant  Cadle  Is  re- 
versed and  tbe  cause  remanded,  ^th  dire^ 
tions  to  vacate  tbe  ordw  and  Judgmat 
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against  bim,  and  to  enter  an  order  dlsmiss- 
1ns  the  action  as  to  him  at  plaintiff's  cost 
•Reversed  and  remanded,  with  directions. 

POTTER,  0.  J.,  and  SCOTT,  J.,  fMmcnr. 


an  Cal.  41B)  — 

KEIiLT  T.  SANTA  BARBARA  CONSOU  B. 

CO.    (Ll  a.  3475.) 
(Supreme  Court  of  Oaliforoia.    Dee.  7,  1916. 
Rehearing  Denied  Jan.  6,  1016.) 

1.  Gabbibbs  ^=»321— Injt^t  (to  Passenoek^ 
Actioh— Ihsthuction, 

Id  an  action  for  injury  to  a  passenger  <m 
a  street  car  while  standing  on  its  running  board, 
charges  that  every  street  railroad  must  furnish 
on  the  inside  of  its  passenger  cars  sufficient 
room  and  accommodations  for  all  passengers 
who  pay  or  buy  tickets,  that  a  carrier  of  per- 
sons for  reward  shall  not  overcrowd  or  over- 
load his  vehicle,  and  must  give  reasonable  ae- 
commodatioDB,  and  that  a  carrier  should  not  al- 
low so  many  passen^rs  upon  its  cars  as  to 
overcrowd  them,  sod,  if  unable  to  prevent  over- 
crowding, the  carrier  has  a  right  to  refuse  to 
move  its  cars,  but,  If  it  does  not  adopt  such 
coarse,  and  undertakes  to  transport  all  passen- 
gers, whether  within  the  cars  or  on  its  platform 
it  is  under  additional  care,  commeasurate  with 
the  perils  or  dangers  qurrounding  the  passengers 
by  reason  of  the  overcrowded  conditum  of  the 
■  cam,  declared  with  fairness  the  law  governing 
the  coilduct  of  common  carriers  of  passengers, 
as^zpressed  by  Civ.  Code,  K  483,  2102,  2184, 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  »  1247,  132&-1336,  1343 ;  Dec.  Dig. 

2.  Cabbtebs  «»280— Dctt  of  Stbebt  Rail- 

.  BOA  DS— Statutes. 

By  direct  provision  of  Civ.  Code,  |  510,  SS 
483,  2102,  2184,  2185,  governing  the  conduct  of 
common  carriers  of  passengers,  though  for  the 
most  part  having  reference  to  railroad  corpora- 
tions, govern  the  duties  of  street  railroad  com- 
panies where  applicable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  fS  1085-1002, 1008-1103, 1105,  1106. 
1109,  1117;  Dec.  Dig.  «s»280.] 

3.  Cabbiebs  «s»300— Injitbibs  to  Passbsoeb 

— RiDIETO  ON  CBOWDBD  CAB. 

Where  a  street  car  passenger  rode  on  the 
running  board  and  was  mjured  by  the  street 
railroad's  bringing  the  car  into  collision  with 
another  standing  still,  in  broad  daylight,  with- 
out obstruction  to  view,  the  railroad  was  guilty 
of  negligence,  since,  if  a  passenger,  on  account 
of  the  crowded  condition  of  a  street  car,  takes 
up  his  position  on  a  side  step  or  platform,  he 
Tolnntarily  assumes  the  natural,  obvious  risks 
attending  his  position,  but  the  company,  in  ac- 
cepting his  fare  with  knowledge  of  the  increas- 
ed danger  of  his  position,  is  under  greater  obli- 
gation to  use  greater  precautions  in  the  opera- 
tion of  the  car  for  his  protection. 

TEd.  Note. — For  other  cases,  see  Carriers, 
Vent.  Dig.  U  1211,  1212;  Dec  Dig.  «s»30aj 

4.  Al'l'EAI.   AND   EbBOB   «=9l73  —  THEOBT  OF 

Case  Below  —  Aixboation  of  Contbibu- 

TOBT  NEGUGEHCE. 

Where  a  passenger's  action  for  injuries 
aEainst  a  street  railroad  was  tried,  and  evidence 
offered  pro  and  con,  up<m  the  theory  that  con- 
tributory negligence  was  in  issue,  both  parties 
asking  for  isstructiona  on  the  question,  the  Su- 
preme Court  will  not  consider  whether  it  was 
properly  pleaded. 

t£d.  Note.— Tor  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  U  10Tl)-108U,  1001-1003, 
lOyo-lOitti.  1101-1120;  Dec  Dig.  «=9l7a] 


5.  Cabbikbs  «=>347— TrtJUBiEB  to  Passbngeb 

—  CONTBIBUTOBT  NeOUOENCB  —  QUESTIOlf 
rOB  JUBT. 

In  a  passen^r's  action  against  a  street 
railroad  for  injuries  while  riding  on  the  run- 
ning board  of  a  car,  question  oi  contributory 
negligence  held  for  the  jury  under  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  1346,  1360-1386, 1388-1887, 1402; 
Dec.  Dig.  «=>347.] 

6.  Cabbiebs  <&=>347— Injuby  to  Passesqbb- 
Biding  on  RinvNiNa  Boabd  —  CoNTBinn- 

TOBT  NeOLIOENCB--QuBSTION  FOB  JUBT. 
One  who  rides  on  the  running  board  of  a 
street  car  on  account  of  its  crowded  condition 
may  be  guilty  of  contributory  negligence  in  so 
doing,  the  guestiOD  being  for  the  jury;  so  that 
in  an  action  for  injury  to  such  a  passenger,  a  ' 
charge  that,  as  matter  of  law,  he  was  not  guil- 
ty of  such  contributory  negligence,  was  errone- 
ous. 

(Ed,  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  8i»  134e,  1360-1386, 188^1307, 140^ 
Dec.  Dig.  «=>a47.J 

7.  Appeal  ard  Ebbob  «=all70— Pbejudicial 

EbbOB— I NSTBUCTION— STAITTTB. 

Under  Const  art  6,  i  4^,  and  Code  Civ. 
Proc.  I  475,  directing  courts  to  disregard  any  in- 
struction on  appeal  which.  In  the  opinion  of  the 
court  does  not  affect  the  substantial  rights  of 
the  parties,  in  an  action  against  a  street  rail- 
road by  a  passenger  injured  while  riding  on 
the  running  board  of  a  car,  a  charjre  that,  as 
matter  of  law,  plaintiff  was  not  guilty  of  con- 
tributory negligence  in  so  riding,  was  prejudicial ' 
error,  as  vitally  affecting  the  railroad's  sub- 
stantial rights. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J§  4032,  4066,  4075,  4008, 
4101.  4454,  4540-4545;   Dec.  Dig.  «=»1170.j 

Department  2.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  S.  E.  Crow, 
Judge. 

Action  by  W.  B.  Kelly  against  the  Santa 
Barbara  Consolidated  Railroad  Company. 
From  Judgment  for  plaintiff  and  an  order 
denying  its  motion  for  new  trial,  defendant 
appeals.  Judgment  and  order  reversed,  and 
cause  remanded. 

Wm.  O.  GrlfBth,  of  Santa  Barbara  (H.  H. 
Trowbridge,  of  Los  Angeles,  of  counsel),  for 
appellant.  B.  F.  Thomas  and  Martin  H.'. 
Buck,  both  of  Santa  Barbara,  tor  resiKmd-- 

ent 


BENSHAW,  J.  Plaintiff  sued  for  and  re- 
covered damages  for  Injuries  sustained  by 
him  while  a  passenger  upon  an  electric  street 
car  of  defendant  company.  From  the  Judg-' 
ment  and  from  the  order  denying  its  motion 
for  a  new  trial,  defendant  appeals.  The 
principal  points  urged  upon  this  appeal  are 
the  asserted  errors  In  the  Instructions  given ' 
by  the  court.  For  the  proper  consideration 
of  these  points  a  brief  presentation  of  the 
evidentiary  facts  becomes  necessary. 

Upon  the  4th  of  July  plaintiff,  desiring  to 
attend  the  festivities  to  be  held  at  Oak  Park, 
took  passage  upon  a  crowded  car  of  defend- 
ant The  seats  and  platforms  were  dlled, 
passengers  were  standing  on  the  steps,  and. 
he  himself  was  obliged  to  take  posltlfm  uponi 
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the  lowest  step  of  the  left-hand  forward  end 
of  the  car.  His  fare  was  tendered  and  re- 
ceived. After  proceeding  a  short  distance 
the  car  turned  onto  a  switch  or  side  track 
to  pass  around  other  cars  standing  npon  the 
main  track.  One  car  was  so  standing  on 
the  main  track  near  the  place  where  the  car 
upon  wliicii  plaintiff  had  taken  pusage 
would  otaae  back  onto  the  main  line.  This 
other  car  was  of  dlffermt  construction,  con- 
taining two  mnnlng  boards  or  steps  project- 
ing beyond  the  body  of  the  car;  whereas 
only  the  bottom  step — the  step  upon  which 
plaintiff  was  standing — projected  beyond  the 
body  of  that  car.  Ab  the  car  npon  which 
plalntitr  was  riding  drew  near  the  stationary 
car  the  steps  of  the  latter  sw^t  him  off  bis 
feet,  and  he. was  severely  crashed  between 
the  bodies  of  the  two  cats.  As  matter  of 
contrlbntoiy  negllgoice  defendant  offered  evi- 
dence to  prove  that,  conceding  the  negUgrat 
operation  of  the  car,  phdntUf  mvertlietoss 
himself  failed  to  exercise  the  due  cere  re- 
quired by  one  in  his  poidtlon  to  avoid  in- 
jury. Another  man  stood  with  blm  opcm  this 
lower  Btep.  ^niis  other  man,  as  the  cars 
drew  near,  stepped  to  the  first  or  higher  step 
(which  was  a  place  of  safety  as  it  did  not 
project  beyond  ti»  body  of  the  car),  and 
fnun  tliere  onto  the  platform.  It  Is  a^ed 
that  plaintiff  could  and  shoiUd  have  d<nie  the 
same,  m  could  and  should  at  least  have 
taken  the  place  aiKm  the  upper  step  vacated 
by  the  passenger  who  Bte)N>ed  from  that  to 
the  platform.  .^:ain  there  Is  evidence  to 
show  that  Just  before  the  acddoit  there  was 
time  tfnd  space  for  the  plaintiff  to  have  step- 
ped off  the  car  onto  the  ground,  and  that, 
had  he  dcme  sc^  he  would  have  been  nnlnjur* 
ed;  that  he  could  have  stepped  across  to  the 
interlocking  car  and  so  have  escaped  injury ; 
that  any  one  of  these  three  methods  of  avoid- 
ing Injury  was  open  to  him,  and  tlut,  In  the 
exercise  of  due  care,  it  vras  bis  duty  to 
have  availed  himself  of  sinne  one  of  the 
three*  PlainttfTs  evidence  was  that  he  ob- 
served the  nearness  of  the  approach  of  the 
two  cars;  that  the  st^  above  him  was 
crowded;  and  that  he  made  an  eCfort  to 
arold  injury  by  striving  to  get  uptm  the 
ui;^»er  step,  but  was  unable  to  do  so. 

[1. 2]  The  court  Instructed  tbe  Jury  as  fol- 
lows: 

"020)  Every  street  railroad  corporatfon  mnst 
fumiBQ  on  the  Inside  of  its  passenger  cars  suf- 
ficient room  and  accommodatione  for  ail  pas- 
sengers wtio  pay  their  fare  or  buy  tickets. 

"(21)  A  carrier  of  persons  for  reward  must 
not  overcrowd  or  overload  his  vehicle,  and  must 
give  to  passengers  all  such  accommodations  as 
are  usual  and  reasonable. 

"(22)  A  carrier  of  persons  should  not  allow 
ao  many  passengers  upon  its  cars  as  to  overcrowd 
them,  and,  If  unable  to  prevent  overcrowding, 
tbe  canrier  has  a  right  to  refuse  to  move  its 
cars  under  such  circumstances,  but,  if  a  carrier 
does  not  adopt  such  course  and  undertakes  to 
transport  all  of  the  passengers  that  were  on 
board  its  carik  whether  wluin  the  cars  or  on 
its  platform,  It  is  under  additional  care,  eom- 
raenstirate  with  perils  or  dangers  ■nrronnding 


BEPORTBR  (CkL 

the  passengers  by  rsason  eC  oniennrded  oob> 

ditton  of  its  cars." 

These  tDstructimis  dedared  with  fairness 
the  law  of  this  state  governing  the  ccmdnct 
of  common  carriers  of  passengers  as  «xpna- 
ed  by  OvU  Code.  H  4^  2102.  2184,  and 
218Ek  These  sections,  while  for  the  most 
part  havinc  direct  referrace  to  "railroad 
corporations,**  by  sectlim  610  of  tba  GlvU 
Code  govern  the  duties  of  street  railniBd 
companies  *^here  aj^cable,"  and  It  can- 
not be  snceessfully  argued  that  tta^  are  not 
arolicable  to  mdi  cmnpaniea.  Boyd  Her* 
on.  125  CaL  464,  08  Fac.  64;  Patterson  v. 
San  nandaoo,  etc,  By.,  147  CaL  182,  81 
Pac.  631^  Kline  r.  Santa  Barbara,  ebe^  By. 
Co..  160  CaL  741.  90  Fac  125;  Cai7  t.  Los 
Angeles  By.  COb,  1S7  OaL  688;  108  Pa&  68% 
27      B.  A.  (N.  S.)  704,  21  Ann.  Geo.  132Bl 

[S]  me  real  objection  to  tbeae  Instroe- 
tlons,  however,  is  that  the  facts  in  the  cais 
did  not  call  fbr  their  giving,  and  that  tbey 
therefore  could  awe  only  to  mislead  tin 
Jury;  that  Oie  cha^  of  n^llgoice  laid 
agidnst  the  d^endant  was  not  baaed  on  its 
i^nre  to  give  plaintiff  a  seat,  bat  was 
tased  upon  its  negligent  asentUm  of  Qie  car 
while  he  as  a  passenger  was  standing  upon 
a  step  of  it;  that  there  was  no  direct  caussl 
connection  between  the  injury  complained 
of  and  the  negligent  faHore  to  fnxniah  plain- 
tiff a  seat  or  standing  room  on  the  platform. 
Gary  v.  Los  Angeles  Ry.  Oa,  supra.  "^^Wda 
certain  limits  this  complaint  Is  w^  founded, 
bnt  defendant's  just  grievance  In  this  regard 
would  not,  standing  alone,  warrant  a  tvmt- 
sal  of  the  case.  A  new  contract  and  rela- 
tionship spring  up  between  the  street  rail- 
road company  and  a  passenger  under  drcnrn- 
stances  such  as  are  here  shown.  The  con- 
geeted  travel  npon  street  and  interurban  rail- 
ways at  certain  hours  of  the  day  and  vpon 
holidays,  upon  the  om  hand,  makes  it  dilD- 
cult,  If  not  impossible,  for  tbe  common  car- 
rier to  provide  sultatde  accommodations  for 
every  passenger  who  desires  to  ride,  and,  up- 
on the  other  hand,  compels  many  of  the 
traveling  public  to  make  tbe  Journey  under 
strained  conditions  or  for^  It  alb^ether. 
As  Mr.  Beach  expresses  it  In  his  ContrUm- 
tory  Negligence  (2d  Ed.)  }  293 : 

"It  is  not  negligent  to  take  a  car  upon  whid 
there  is  no  place  to  ride  except  the  platforsi. 
and,  having  taken  such  car,  it  is  not  negligent 
to  remain  upon  it,  and  to  ride  upon  tbe  plat- 
form, or,  to  express  the  same  rule  in  anotbcr 
way,  it  is  not  negligent  to  ride  upon  the  plat- 
form from  necessity,  when  the  altematiTe  is  to 
ride  there  or  get  off  the  car.  Where  it  is  cnt- 
tomary  in  a  busy  season  to  allow  passengers  oa 
street  cars  to  ride  -on  ride  steps  or  an  open  ea^ 
there  being  no  vacant  seats,  in  the  absence  of 
any  warning  or  objection  from  the  conductor,  a 
passenger  injured  while  so  riding  is  not  gmlty 
of  contributory  negUgenoe,  thoui^  be  was  s 
cripple." 

And  this  doctrine  as  laid  down  biy  Ur. 
Beach  is  80  overwhelmingly  enpported  by  tbe 
decisions  that  St  wonld  but  boiden  tbia  o^ 
ion  here  to  dte  tbem. 
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The  remit  Is  tbat  under  soCh  drcnmstanc- 
es,  as  has  been  eald,  a  new  contract  springs 
Into  existence  between  the  passenger  and  tbe 
company.  The  passenger,  In  voluntarily  tak- 
ing a  position  of  greater  peril,  assumes  ths 
natural,  obrlous  risks  attending  such  perlL 
Manifestly,  npon  the  steps  or  running  board 
of  a  car  his  i>osltion  is  not  so  safe  as  though 
he  were  seated  within  the  twdf  of  the  car. 
It  becomes  incumbent  upon  him,  therefore,  in 
the  exercise  of  the  due  care  which  the  law 
always  exacts,  to  take  greater  precautions 
for  his  own  safety  than  tf  be  were  so  seated. 
Upon  the  ottier  hand,  the  company,  In  accept- 
ing tbe  passaiger*s  fare,  with  knowledge  of 
the  increased  danger  of  Us  poeltion.  Is  under 
obligation  to  nse  greater  precaati<nu  In  the 
operattm  of  the  car  for  the  iirotaction  of  snch 
passengers  than  would  be  necessary  if  all 
were  seated.  Thus,  tax  ezamide— and  It  Is  a 
practleol  one — there  are  certain  corves  in 
street  car  traces  which  the  cars  take  at  a 
rate  ot  speed  not  at  all  dangerous  to  seated 
paasenguB,  but  whldi  would  be  quite  perilous 
to  unwarned  passengers  standing  upon  the 
ateps.  It  would  be  clear  negligence  for  the 
iq^etators  of  a  car  to  drive  -It  around  such  a 
curve  without  warning  to  the  standing  pas- 
sengers at  the  same  rate  of  speed  that  would 
not  be  neyitligent  if  every  passenger  was  seat- 
ed. Such  clearly  being  the  law,  the  instruc- 
tions complained  of  ml^t  have  served  to  mis- 
lead the  jury  Into  believing  that  in  the  par- 
tlciUar  case  the  graTamen  of  the  chaise  of 
n^lgraioe  was  Uiat  defendant  did  not  give 
plaintiff  a  seat  or  standing  iroom  upon  the 
idatform.  Plaintiff,  however,  waived  what- 
«rer  il^t  be  had  to  such  acconunodatlona  by 
Toluntarily  taking  his  position  npm  the  step 
and  paying  his  fare  for  passage.  He  agreed 
with  the  company  that,  as  matter  of  self- 
preservation,  be  would  take  such  reasonable 
care  of  himself  as  his  position  of  added  peril 
demanded,  and  the  company  In  turn  agreed 
with  him  that  It  would  so  operate  Its  car  as 
not  to  tapose  him  to  any  greater  peril  than 
bis  position  necessarily  imposed.  That  the 
evidence  established  a  failure  of  the  company 
to  perform  that  dutjr  Is  so  overwhelming  as 
not  even  to  be  in  dl^te.  It  brought  the 
car  upon  which  KAatnUff  was  thus  standing 
Into  a  ctdllslon  with  anotiier  of  Its  cars, 
standing  stUlt  in  broad  daylight,  without  the 
Bllgbtest  obstruction  to  view,  and  ao  inflicted 
the  injuries  complained  of. 

But  there  ms  still  left  for  the  Jury  to  de- 
termine whether  the  plaintiff  was  conducting 
himself  with  due  care  at  the  Ome  he  received 
the  bijury;  or.  In  other  words,  whether  hla 
heedlessness  and  failure  to  exercise  due  can 
while  thus  standing  In  a  position  of  peril  was 
contributory  negligence  such  as  to  bar  bis 
right  of  recovery.  We  have  heretofore  out- 
lined what  tbat  evidence  is.  Upon  It,  how- 
ever, tbe  court  Instructed  the  Jury  as  fol- 
lows: 

"(28)  I  chaw  fWt  as  matter  of  law,  that 
standins  on  tiie  steps  of  a  street  ear  pn^elled 


by  electricity  is  not  contribnt(»7  negligence,  and 
the  more  especially  so  If  such  street  car  is  so 
overcrowded  that  the  street  car  CMQpony  can* 
not  fnroiBh  auch  passenger  a  seat  on  the  inride 
of  tbe  car  or  standing  room,  and  a  passenger 
so  standing  on  the  steps  of  a  street  car  moved 
by  eleetrleny  mold  not  relieve  the  owner  vt  Che 
csr  from  the  «wrdse  of  reasmiable  care  to 
avoid  injury,  and  whether  tach  reasonable  care 
was  ezerclsea  while  the  passenger  ia  in  such  po- 
sition, under  tbe  circumstances  of  the  case,  is 
one  «  fact  for  the  jary." 

"(27)  It  Is  not  oontribotory  negUgenoe  for  a 
paaseneer  to  stand  on  the  outer  part  of  a  street 
car,  woen  the  condactor  on  tl»e  car  has  accept- 
ed each  passenger's  fare,  but  faas  not  famished 
such  passenger  a  seat  in  the  car." 

Elsewhere  the  court  instructed  the  jury  as 
follows : 

"(24)  When  a  street  car  in  charge  of  em- 
ployes of  tbe  company  owning  tbe  car  Is  per- 
mitted by  such  agents  or  employes  to  become  so 
overcrowded  that  seats  cannot  be  fumlafaed  to  s 
passenger  who  has  paid  his  fare  Inside  the  car, 
aad  the  passenger  cannot  obtain  standing  room 
in  the  car,  It  is  not  negligence  nor  contruntory 
negligence  for  a  passenger  to  stand  on  the  steps 
of  tbe  street  car,  and,  if  be  does  for  socb  rea- 
sons stand  upon  the  steps  of  a  street  car,  and 
an  acddent  occurs  In  which  be  Is  injared,  tbe 
owners  of  the  street  car  will  not  be  relieved 
from  the  exercise  of  reasonable  care  to  avoid 
injury ;  and  whether  soch  reasonable  care  was 
exerdsed  whUe  ths  passenger  was  in  such  posi- 
tion is  one  of  Cut  to  be  determined  by  tbe  Jury." 

"(81)  Too  sre  instructed  that.  If  yoo  believe 
from  tbe  evidence  tbat  the  plalntitF  failed  to  ex- 
ercise ordinary  care  in  taking  or  retaining  his 
position  on  tbe  lower  step  of  the  car  on  wbleh 
Be  was  riding,  and  that  be  was  gnilty  of  negli- 
gence in  that  respect,  and  that  snch  negligence 
contributed  proximately  to  the  Injuries  sustain- 
ed by  him,  then  your  verdict  most  be  for  tbe 
defendant  even  though  you  may  believe  ttam 
the  evidence  that  tbe  defendant  was  gnUty  cf 
negligence  in  operating  its  cars.** 

[4]  Over  tbe  glvfaig  of  tnstrnctlons  28  and 
27  twofold  complaint  Is  made  tbat'Oiey  mis- 
state the  law.  and  that  they  violate  the  Ckm- 
stltutlon  in  cbargli^  tbe  Jury  upon  a  ques- 
tlon  of  fact ;  tbat  tbe  Instructions  are  equiva- 
lent to  telling  the  Jury  that  the  plaintiff  was 
not  guilty  ot  contributory  negligence  in  stand- 
ing as  he  did  and  conducting  falmaalf  as  he 
did  while  standing  upon  tbe  st^  of  the 
car ;  tbat  Instmctlfm  31  fairly  states  tbe  law 
to  the  effect  that  It  was  for  the  Jury  to  de- 
termine whether  plaintiff,  while  so  standing, 
failed  to  take  reastmable  care  and  precaution 
for  bis  own  safety,  and.  If  he  did  not,  was 
guilty  ot  cmtrlbutory  netflgenee;  but  the 
result  Is  an  Irreconcilable  conflict  between 
the  instructions,' working  serious  lnvaal<m  of 
defoidanfs  right  to  a  verdict  fttun  an  Im- 
partlaly  Instructed  Snry,  Boqiiondent  makai 
answer  to  this  in  many  ways.  Thus  be  ar- 
gues that  the  error,  if  error.  Is  Inunatetlal, 
aa  the  question  of  contributory  negligence 
because  of  its  faulty  pleading  In  the  answer 
was,  under  the  rule  de(dared  In  such  cases 
as  Smith  v.  Buttner,  90  Cal.  95,  27  Pac.  29, 
Stephenson  v.  Southern  Pacific  Cki.,  102  Cal. 
144,  34  Pac.  618,  36  Pac.  407,  and  Orabbe  v. 
Mammoth  Channel,  etc.,  Co.,  168  CaL  500, 148 
Pac.  714,  not  before  the  court  But,  however 
Imperfect  the  answer  may  be  In  Its  fiiUure  to 
allege  the  facts  constituting  the  asserted  con- 
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(rlbntoiy  n^Ugence,  neyertbelen  0x9  answer 
lOaliily  rtfled  upon  contrlbntoir  nc^igence. 
The  caae  was  tried  and  evidence  was  offer- 
ed pro  and  con  upon  tbe  ttaewr  tbat  contrlb- 
ntory  oesUgence  was  In  lasae.  Botb  parties 
aaked  tw  Instmctlona  to  the  Jury  upon  the 
question,  and  we  will  not  here,  especially  in 
absence  of  any  demurrer  to  the  answer  tor 
such  ImperfecUon,  cmslder  tbe  question. 
Weldenmueller  v.  Steams  Bancflio  Ca,  128 
Gal.  623,  61  Pac.  S74;  M<a>ougald  t.  Hnlet, 
132  CaL  164,  64  Pac.  278;  WlUey  r.  Crocke^ 
Woolworth  Nat  Bank,  141  CaL  S08,  75  Pac. 

joe. 

[S,  •]  Farther  respwdent,  argues  that  eTi- 
dence  of  contributory  negligence  is  so  totally 
lacking  that:  (a)  the  error,  if  error,  was  with- 
out injury;  and  <b)  that,  the  eTldeace  being 
thus  undisputed  and  without  conflict,  a  dmple 
legal  question  was  present^  to  the  court  upon 
whi<A  it  was  authorized  to  instruct  tbs  Jury. 
Bespondent  here  seeks  to  draw  a  parallel 
between  this  case  and  the  &mlUar  cases 
where  the  admitted  conduct  of  a  part^r  is  by 
law  or  by  long  course  of  Judicial  decision 
declared  to  be  negligent  per  se.  But  enough 
has  beea  said  above  to  show  that  there  was 
at  leaat  a  abarp  conflict  at  evidence  upon  the 
question  of  the  ccxiduct  <^  the  plaintiff  In 
taking  reasonable  care  for  his  own  safety. 
Finally  respondent  argues  that  the  instruc- 
tions comi^ned  of  are  sound  in  point  of 
law,  and  cites  and  quotes  from  audi  cases  as 
Babcock  V.  Los  Angeles  Traction  Co.,  128 
Cal.  173,  60  Pac.  780,  where  this  court  says: 

"The  defendant  cannot  claim  that  it  was  neg- 
ligence OQ  the  part  of  tbe  plaintiff  to  stand  up 
while  riding,  or  to  ride  upon  the  outer  part  of 
the  ear.  after  it  had  aaaumed  to  carry  plaintiff 
as  a  passenger  and  had  not  famished  him  with 
a  seat  apon  the  inside  of  the  ear." 

And  In  Graham  v.  Manhattan  By.  Co.,  149 
N.  X.  342,  43  N.  E.  919.  where  It  Is  said: 

"The  cases  tend  to  stistain  the  doctrine  that 
the  plaintiff  by  boarding  defendant's  train,  al- 
though tbe  car  and  platform  were  crowded,  was 
not  as  a  matter  of  law  guilty  of  contributory 
negligence." 

But  these  and  all  sudi  cases  merely  declare 
that  the  act  of  stuping  or  standing  upon  the 
step  w  platform  is  not  ne^igence  per  se  such 
as  to  bar  a  recovery.  If  a  plaintiff  shall  ad- 
mit that  he  essayed  a  railroad  crossing  with- 
out either  stt^plng  or  looking  or  listening, 
he  baa  established  against  himself  negligence 
per  se,  barring  absolutely  his  right  of  re- 
covery. All  that  any  court  has  sold  is  that 
the  mere  fact  that  a  passenger  stein  and 
stands  on  a  st^  or  platfiorm  is  not  conclusive 
negligence  in  law.  What  further  do  these 
declarations  mean?  They  mean  that  In  all 
such  cases  the  question  of  the  stepping  and 
the  standing  and  the  conduct  of  the  plaintiff 
while  so  stepping  and  so  standing  is  to  be 
considered  by  the  Jury,  who  are  to  determine 
the  fact  whether  or  not  he  was  guilty  of  con- 
tributory negllgwce  In  so  doing.  When  these 
cases  come  before  courts  of  appeal  they  are 


usually  askbd  to  say  that  ft  given  state  of 
facts  constitutes  negligence  per  se — ^negligence 
vhisix  in  law  bars  a  recovery.  These  oonrts 
are  not  discussing  the  matter  before  a  Jury. 
Tbey  are  discussing  the  pros  and  cons  of  legal 
propositions,  and  vrifli  great  unanimity  tbey 
declare  that  the  question  whether  or  not  the 
plaintiff  was  negligent  is  one  tor  the  Jury,  and 
that  it  cannot  be  dedared  as  matter  of  law 
that  bis  conduct  was  or  was  not  n^^lsent. 
Bumbear  v.  Tractl<m  Co.,  198  Pa.  iS6, 47  AtL 
061;  Andmon  t.  dty  Ry.  Co.,  ^  Or.  G05,  71 
Pac  669;  Ward  v.  International  Ry.  Ca,  206 
N.  T.  8S,  00  N.  E.  262.  Ann.  Gas.  iei4A.  UTO; 
Henderstm  v.  Nassau  Ry.  Co.,  46  App.  Dir.  280; 
61 N.  T.  Supp.  690:  Cattano  V.  Metn^tOitan  8L 
Ry.  Co.,  173  N.  T.  565,  66  N.  EL  663;  Glnna 
V.  Second  Ave.  R.  R.  Oa,  67  N.  T.  606;  Hoilo- 
way  V.  Pasadena,  eta,  Ry.  Co.,  180  CaL  1T7, 
62  Pac  478;  Seller  v.  Miarket  St.  By.  Co, 
189  OaL  269.  72  Pac  1006;  Klmlc  t.  San  Jose, 
etc,  Ry.  Cc,  166  OaL  879,  104  Pa^:  988; 
Hoff  V.  Los  Angeles  Pac  Ry.  Go.,  158  CaL 
596,  112  Pac  53.  But  what  was  tiie  Jury 
told  by  the  taistradtou  complained  of? 
Not  that  they  should  determine  from  all  tbe 
facts  and  drcum'stances  In  evidoice  whether 
the  plaintiff  was  guilty  of  eontrtbutory  neg- 
ligence in  d<dng  as  he  did,  tmt  they  were 
charged  as  matter  €t  law,  tbat  the  plaintiff 
was  not  guilty  of  contributory  negUgmioe  Ib 
doing  as  he  did. 

[7]  Finally  reivondait  invokes  secticm  4TO. 
Code  of  Civil  Procedure,  and  secticm  4%,  art 
6,  of  the  Ctmstitutlim,  whereby  ctmrts  are 
comnumded  to  dlsr^rd  any  'instruction 
*  *  *  wbidi  in  the  avtidon  of  said  court 
does  not  affect  tbe  substantial  rl^ts  of  the 
parttes."  But  deariy  this  error  vitally  af- 
fects appellant's  substantial  rights,  and  nei- 
ther tbe  provision  of  the  Oonstitutlon  nor  of 
the  statute  can  be  succesefuUy  invoked. 

Wherefore  the  Judgment  and  wder  are  re- 
versed, and  the  cause  remanded. 

We  concur:  MELYIN.  J.;  LORIQAN,  J. 


an  cai. 

HALL  et  aL  V.  BRITTAIN.   (S.  F.  6708.) 
(Supreme  Court  of  California.   Dec  9,  1915>.) 

1.  Wills  «=>742— Estaiks  Gbutkd— Cosdi- 

TioHAL  Estates. 

Where  a  will  gave  certain  proper^  to  tes- 
tator's children  for  life  with  runainder  to  their 
cliildren,  but  provided  Uiat  if  either  of  the  life 
tenants  incumbered  or  sold  Ms  estate  it  should 
immediatdy  vest  in  bis  children,  and  a  subse- 
quent decree  of  distribution  construed  tbe  will 
in  the  same  terms,  the  conveyance  by  one  life 
tenant  to  her  children,  all  of  whom  were  of  asc, 
cut  off  any  rights  of  unborn  children,  together 
with  her  own  life  estate,  in  view  of  Civ.  Code, 
S  740.  providing  for  defeat  of  estates  in  the  man- 
ner provided  by  the  will  creating  them,  bo  that 
the  remaindermen  acquired  absolute  title  and 
could  convey  such  title  as  would  support  their 
action  for  si^ecific  performance,  of  a  contract 
tor  the  sale  of  the  lud. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oaat. 
Dig.  H  1900-1906 ;  Dec  Dig.  «=9742.] 
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2.  Wnxs  4=»742— PnruBi  Estate— Fobfbi- 

TURE. 

CiT.Code,  H  741,  742,  providing  that  future 
estates  shall  not  be  defeated  or  barred  by  aliens- 
tioQ,  have  do  application  to  a  devise  which 
by  toe  express  temu  of  a  will  is  to  be  defeated 
OQ  the  happening  of  a  certain  conttngeDcy. 

CBd.  Note^Fw  other  cases,  see  Wills,  Cent. 
Dig.  H  1900-1806:  Dee.  Dig.  «=»742.] 

8.  Jddgment  «=9507— Cokcltjbivenesb— Col- 

UTEBAL  Attack. 

Where,  in  such  case,  the  decree  of  distribu- 
tion provided  that  the  land  should  not  be  parti- 
tioned "until  the  youngest  child  of  W.  or  H. 
BfasU  have  reached  its  majority,"  it  will  be  pre- 
sumed that  the  court  in  the  partition  auit  had 
such  decree  before  it  and  construed  it  to  mean 
that  an  action  of  partitiou  would  lie  in  the 
event  that  all  of  the  children  of  one  of  the 
devisees  had  attained  majori^,  though  the 
youngest  child  of  the  other  deneee  was  still  a 
tninor ;  and,  even  if  the  court's  conclusion  wift 
erroDeouB  in  that  respect,  it  was  not  deprived  of 
jurisdiction  of  the  parties  and  subject-matter, 
and  its  decree  was  not  subject  to  collateral  at- 
tack by  defendant  in  a  subsequent  suit  by  the 
cbildrm  of  H.  for  specific  perfomumce  of  a  con- 
tract by  tfaem  to  c<mvey  a  part  of  the  land  af- 
fected by  such  partitUm  decree. 

[Ed.  Note.— For  other  eases,  see  Judgment, 
Cent.  Dig.  |  950;  Dee.  Dig.  4s>607;  Partition, 
Cent.  Dig.  i  310.] 

Department  2.  Appeal  from  Superior 
Ctonrt,  Sonoma  County;  Tttoa.  O.  Denny, 
Judse. 

Action  by  Ndlie  W.  Ball  and  others  against 
Samuel  A.  Brittaln.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

H.  W.  A.  Weske,  of  Santa  Bosa,  for  appel- 
lant J.  A.  Barbajn,  ot  Santa  Rosa,  for  re- 
i^ndents. 

HBNSHAW,  J.  This  action  was  brought 
by  plaintU^  seeking  the  apw^c  performance 
of  a  contract  for  the  sale  ajad  purchase  of  fiv<e 
acres  of  tbelr  land;  the  d^endant  and  ap- 
pellant Brittain  b^ng  tbe  pundiaser.  No 
question  arises  as  to  the  folmess  of  tbe  con* 
tract  Itself  and  defendant  resisted  the  acUon 
solely  upcHi  tbe  ground  that  plaintiffs  could 
not  perform  their  contract  by  conveying  to 
blm  a  good  and  perfect  record  title.  From 
the  decree  awarding  spe(dflc  performance,  be 
appeals,  presenting  for  consideration  the  i^- 
gle  questlMi  of  tbe  nature  and  character  of 
resp<Hident8*  title. 

Herein  It  is  made  to  appear  that  W.  S.  M. 
Wr^ht,  dying  testate,  made  devise  of  a  tract 
of  land  known  as  the  Hudspeth  tract,  five 
acres  of  which  tract  Is  the  land  over  the  title 
to  which  this  controversy  has  arisen.  By  bis 
vm  he  devised  obe  undivided  balf  of  tbe 
Hudspeth  tract  to  his  wife,  and  the  remaining 
moiety  he  devised  to  bis  son  Sampson  and  to 
blB  daus^ter  Mahala  Hall  "in  equal  shares 
for  and  during  their  natural  lives  respective- 
ly, with  the  remainder  over  in  fee  simple 
absolute  to  tbelr  children."  He  further  ex- 
pressed his  will,  desire,  and  intent  that  nei- 
ther Sampson  nor  Mahala  should  at  any  time 
"sell  or  incumber  his  or  ber  said  life  estate 
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In  any  of  said  lands  1^  deed,  mortgage,  Vaa 
or  any  other  kind  or  character  of  Incom-' 
brance,  or  by  judgment  or  execution  sale,  aud 
in  tbe  event  either  of  them  shall  create  or 
attempt  to  create  upon  his  or  her  Interest  in 
any  of  said  lands,  any  lien,  incnmbrance  or 
estate  therein  in  another,  except  for  taxes 
or  liabilities  of  a  public  character,  directly 
or  Indirectly,  then  bis  or  ber  estate  in  such 
lands  sball  at  once  cease  and  be  ended,  and- 
sncb  lands  shall  become  at  once  absolutely  the 
property  in  fee  of  tbe  children  of  such  one 
respectively,  share  and  share  alike."  The 
decree  of  distribution  in  the  matter  of  this 
estate  construed  the  will  as  devising  a  life 
estate  In  an  undivided  one-fourth  of  the 
property  to  Sampson  and  his  children,  bom 
and  unborn,  and  another  undivided  one- 
fourth  to  Mahala  and  ber  children,  bom  and 
unborn.  In  each  case  tbe  children  living  are 
named.  The  decree  also  embodied  in  predse 
words  the  provisions  of  tbe  will,  providing  for 
a  forfeiture  of  tbe  life  estate  If  either  of  bis 
children  should  attempt  to  sell  or  Incumber 
any  of  tbe  land,  de<^arlng  that  in  such  event 
"sucb  lands  sball  become  at  once  absolutely 
tbe  prcverty  in  fee,  share  and  share  alU^ 
of  the  children  of  such  one."  After  this  de- 
cree had  become  final,  the  widow  brought  ber 
action  in  partition  against  her  children  and 
their  children,  asking  tot  an  allotment  to  ber 
of  her  one-half  of  tbe  tract:  Hie  answers  of 
Sampson  and  Mahala  set  forth  their  owner- 
ship of  a  life  estate  each  to  an  undivided  one- 
fourth  of  the  prop^ty  and  the  ownership  of 
tbelr  named  children  respectively  to  tbe  re- 
mainders in  fee.  The  interlocutory  decree 
adjudged  a  life  estate  to  Sampson  and  Bfaba- 
la  each  to  one-fonrth  of  the  property  and  de- 
creed ownership  in  the  named  children  of 
each  to  the  remainder  In  fee.  Befereea  vrate 
appcftttted,  partition  was  made,  and  tbereaftr 
«r  tbe  court  entered  Its  final  decree  parUticm- 
lug  tbe  lands  as  directed  by  the  Interlocutory 
decree  and  tbe  report  of  tbe  referees.  Subse- 
Quently  Mahala,  by  bargain  and  sale  deed, 
reciting  a  valuable  consideration,  wblcb  deed 
was  duly  acknowledged  and  recorded,  om- 
veyed  to  all  of  ber  children  her  life  estate^ 
Thereupon  all  fut  tbe  children  JMued  In  anoth- 
er actitm  against  Sampson  Wright  and  bis 
children  to  partition  their  undivided  halt 
interest  tbea  held  In  comnum  with  tbe 
Wrights.  The  defendants  answered,  the  In- 
terlocutory decree  was  made,  referees  were 
appointed,  the  partition  made  allotting  to,  tbe 
lOaintifCs,  tbe  children  of  Mahala  Olive  Hall, 
as  tenants  in  common  a  divided  and  segregat- 
ed half  of  tbe  property.  At  the  •time  of  the 
commencement  of  this  latter  action  In  partit- 
ti<m,  all  of  the  children  <^  Mahala  were  over 
tbe  age  of  21  years,  and  she  herself  was  over 
the  age  of  60  years.  Tbe  Judgment  has  be- 
come final.  The  plaintiffs  in  the  last  parti: 
tion  suit  above  mentioned  are  the  plaintiffs  in 
this  action.  Their  tttla  to  the  five  acres  con- 
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tracted  to  te  eonv^rad  to  ths  dsfeiiduit  Is  tHe 
tlOe  Urns  deralgned  and  acquired. 

[1, 2]  Appellant,  agaluit  the  loandness  of 
respondents'  title^  contends  that  by  tlw  de* 
cree  of  dlstilbntlon  the  children  were  treat- 
ed as  a  class,  with  a  present  right  to  fatnre 
possession,  a  remainder  In  fee  to  the  living 
cMldren,  subject  to  the  enlargement  and  to 
the  letting  In  of  afteM>om  chUdm;  fartber- 
more,  that  there  was  a  valid  fatnre  Interest 
or  contingent  remslnder  In  tavor  oC  tbs  snr- 
TlTlng  granddilldrra  of  Mrs.  Hall,  irtiose 
parents  ml^  die  before  Mrs.  Hall;  and  that 
none  of  these  Interests  conld  be  Impaired  or 
destroyed  by  the  act  of  Mrs.  Hall  In  comej- 
Ing  her  Ufe  estate.  Sections  741  and  742  ot 
the  Civil  Code  are  here  relied  upon.  Bnt  they 
have  no  applicability  to  the  facts  in  this 
case.  By  the  terms  of  the  decree  Mrs.  HaU 
was  not  forbidden  to  make  the  deed  which 
she  did  make.  Express  provision  was  made 
In  ctmtemplatlon  of  the  event  that  she  did 
make  such  a  deed,  and  that  express  provisim 
was  that  her  life  estate  should  cease  imme* 
dlately  and  title  to  the  property  should  vest 
absolutely  In  fee  in  the  children  then  living. 
It  is  the  precise  act  contemplated  by  section 
740  of  the  ClvU  Code  that  "a  fntore  interest 
may  be  defeated  In  any  manner  or  by  any 
act  or  means  which  the  party  creating  snch 
int»«8t  provided  for  or  authorized  in  the 
creation  thereot"  By  the  very  terms  of  the 
decree,  whatever  future  Interest  or  contin- 
gent remainder  existed  in  favor  of  unborn 
children  was  immediately  destroyed.  This 
conclusion,  whldi  we  think  to  be  Inevitable, 
renders  unnecessary  the  conslderatioa  of 
many  of  the  phases  of  the  questltm  whldi  the 
litigants  argue. 

[S]  Appellant's  last  proposition,  however,  is 
that,  ocmoedlng  all  else,  it  must  be  held  that 
the  actiMt  in  partitloii  by  the  chiidrAi  of 
Mahala  Hall  against  Samps<m  Wrtght  and 
his  dilldren  was  premature  and  unauthoris- 
ed because,  while  all  of  Biahala  Hall's  chit- 
drra  had  attained  nujority,  two  ot  SampscHi 
Wrlghf  s  dilldren  were  still  minors.  But  the 
decree  of  dlstritmtion  declares  that  the  land 
shall  not  be  partitioned  until  the  youngest 
dilld  at  Sampson  Wright  or  Mahala  ^11 
shiOl  have  reached  Its  majority.  It  voald  ap- 
pear natural  that,  tf  this  disjunctive  lan- 
guage meant  an  ezptenbtt  ot  the  testator's 
wish  that  no  action  In  partiticm  should  be 
brought  by  anybody  until  the  youngest  child 
of  both  his  titdldren  had  attidned  majority, 
more  apt  language  would  have  been  employed 
to  express  the  Idea.  As  It  reads,  it  would 
seem  to  Imply  thi^  the  actltm  dionld  not  be 
broaght  1^  eithw  the  Wright  family  or  the 
Hall  family  nndl  the  youngest  Child  ot  the 
bunily  bringing  the  acUon  had  attfUned  ma- 
jority. Bnt  be  this  as  It  may,  the  court  in 
partlUoQ  was  not  deprived  of  Jurisdiction 
vrer  parties  and  sabject*mattor  by  this  pro- 
vlshm  in  the  decree  of  distribution.   It  will 
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ba  anoxtted  in  nippoit  sf  Us  Judgment  that 
it  had  this  decree  before  It  and  put  Its  own 
construction  npon  it,  and,  wbetiitfr  tliat  om- 
stroctlon  be  right  or  wrong,  it  Is  not  subject 
upon  this  point  in  this  action  to  socoessfal 
collateral  attack. 

The  Jadgment  annealed  tram  Is  tbes^on 
affirmed. 

We  ameor:  UBLYIN.  J.;  LOBIGAK;  j: 


an  csL  m 

CITY  OF  SACRAMENTO  et  aL  T.  ADAMS; 
City  Auditor. 
PELTIEB  T.  SAMa 
.  (Sae.  2a4,  24S2^ 
(Supreme  Oonrt  ot  CalHomla.  De&  14,  191&I 

1.  Municipal  Cobpokatioks  •aiSTB— Bxfbv* 
DiTURB  or  MuniciFAL  PiniDft— Donanov 
OF  Fund  to  State  —  GoNSTmmoHAi,  ahb 

STATUTOBT   PBOVISIONS— "COBFOBATIOn." 

Act  June  6.  1918  (St  1918.  p.  889),  pro- 
vided for  tbe  Incurring  of  an  indebtedilen  ia 
tbe  som  of  fS.OOO.OOO  for  the  constmccion 
ttate  buildings  in  the  city  of  Sacramento,  to  be 
expended  when  a  eite  suitable  therefor  sboald 
be  donated  to  the  state;  the  number  of  bmld- 
ingfl  and  their  location  to  be  determined  by  a 
sute  board  created  thnato.  ^nie  caidtal  city  of 
Sacramento,  operating  under  a  freeholders*  char- 
ter providing  that  it  should  have  such  addition- 
al powers  as  were  or  might  be  vested  In  any  mo- 
nidpal  corporation  under  the  Conatitutioa  or 
lawi  of  the  sUte,  by  reatdntiona  and  ordiaane- 
es.  undertook  to  acquire  land  adjoining  the  capi- 
tol  grounda  at  the  coat  tit  $700,000.  to  be  con* 
veyed  to  the  state,  on  condition  tbat  the  state 
should  construct  public  state  buildings  thoeon 
to  cost  not  leaa  than  |8,000.00a  Conet.  ait.  4. 
i  31,  prohibits  the  Legislature  from  authorizing 
the  giving  at  lending  of  the  credit  of  any  dty 
in  aid  oTor  to  any  perscm  or  corporation,  or 
to  plectee  its  credit  to  pay  liabilities  of  any  in* 
dividual  or  corporation.  Act  June  S,  1913  (St. 
1913,  p.  888),  authorizes  any  dty,  i^rating  un- 
der a  ireehoiaera'  charter,  to  d<Niate  to  the  ststs 
any  real  property  owned  or  to  be  acquired  by  it 
within  Its  corporate  limits  for  a  site  upon  whiek 
the  state  may  erect  buildings,  and  to  use  its 
funds  and  to  incur  indebtedness  for  that  par* 
pose.  HeUt,  that  Const  art  4,  |  81,  was  not 
applicable  to  tbe  giving  or  lending  of  the  credit 
of  an  agency  ot  state  to  the  state  itself,  as  the 
state  was  not  a  "corporation"  within  its  mean- 
ing; tbat  Act  June  6,  1918  (St  1918.  p.  ^8). 
was  retroepective;  and  that  the  dty  mi^t  n- 
cur  a  bondel  Indebtedness  for  such  purpose. 

[Ed.  Note.— For  other  cases,  see  Mnuldpsl 
Corporations,  Cent  Dig.  H  1845-1860;  Dee. 
Dig.  «=»878l 

For  other  definitions,  see  Words  and  Fhrasm^ 
First  and  Second  Series,  Corporation.] 

2.  Municipal  Co^osations  4=a860— Expxm* 

DITUBES  —  AUTHOUTT  CONSnTUTIOlMA 

Paoviaions. 

The  expenditure  of  munidpal  funds  or 

Eroperty  ana  tbe  right  to  tax  property  owners 
1  a  munidpallty  for  other  than  strictly  munic- 
ipal purposes,  even  though  for  some  oUier  pu^ 
he  purpose.  Is  not  to  be  taken  as  authoriaed  un- 
less the  power  Is  dearly  and  unmistakably  con- 
ferred on  the  munidpallty,  but  the  state  mu 
confer  such  power  as  to  any  purpose  whidi  m 
fairly  a  public  purpoae,  of  benefit  to  the  mnaid* 
pality,  and,  under  the  CJonstitution,  such  powtf 
may  be  ctmverted  by  express  provision  in  a 
freeholders'  charter,  or  by  Leelslature  directly 
where  tbe  dty  is  operating  under  general  laws. 
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or  where  there  Is  noU^liiff  In  tibe  freehoMen* 
charter  ptohUrftliic  It. 

[Bd.  Note^For  other  oMes.  see  MtuU^el 
Corporations,  Cent  Dig.  U  1815-1818;  Dtc 
Die.  ^860.] 

8>  HWICIPAZ.  COBPOBATIONS  4=3)78  —  FbEB- 
H0LDEB8'  ChARTES— GBNBRAZ.  LaWS. 

A  city  having  a  freeholders*  charter  la  sub- 
ject to  general  lavrs,  even  in  mnnlcipal  affairs, 
vhen  the.  subject-matter  is  not  covered  by  the 
charter. 

[ISd.  Note.— For  otter  easesr  see  Municipal 
OorpormttoDib  Gent  Dig;  f  182;  Dee.  Di^  «=» 
T8.] 

In  Bank.  Original  applications  by  the  Ctly 
of  Sacramento  and  others  and  by  George  W. 
Fdtter  against  B.  D.  Adams,  as  Oity  Auditor 
of  the  City  of  Sacramento,  etc.  Peremptory 
writ  granted. 

Downey,  Pnllen  ft  Down^  and  Devlin  it 
Devlin,  all  of  Sacramento^  for  petltlcmers. 
Archibald  Tell,  of  Sacramento,  for  reapood- 
ent. 

ANOBLLOm,  O.  J.  These  are  original 
applications  to  this  court  for  peremptory  writs 
of  mandamns  against  the  city  auditor  of  the 
<dty  of  Sacramento  to  compel  the  perform- 
ance by  him  of  the  same  acts,  Tls.,  to  attest 
and  sign  certain  bonds  of  the  dty,  the  hssu- 
ance  of  which  has  been  authorized  and  direct- 
ed by  the  appropriate  boards  and  officers  of 
the  dty,  and  by  rote  of  the  electors  of  said 
dty  at  an  election  r^ularly  called  and  held 
for  that  purpose.  The  Peltier  case  was  in- 
aogurated  by  a  taxpayer  of  the  dty,  and  the 
other  case  by  the  dty  Itself  and  the  dty  com- 
mission solely  to  avoid  all  question  as  to  the 
rl^t  of  a  t^qiayer  to  maintain  such  a  pro- 
ceeding. It  therefore  will  not  be  jiecessary 
to  discosB  or  consider  that  question. 

No  question  Is  raised  as  to  the  regularity 
of  the  proceedings  thus  far  had  In  the  matter 
of  the  bonds.  The  sole  question  presented  Is 
as  to  the'  power  of  the  dty  oi  Sacramento, 
whldi  is  tlie  capital  of  the  state,  to  expend 
money  or  to  contract  an  Indebtedness  for 
money  to  be  expended,  for  tlie  purpose  for 
"vrtiich  this  mtmey  Is  proposed  to  be  used. 
This  purpose,  as  stated  In  the  various  resolu- 
tions and  ordinances,  is  the  acquirement  of 
two  blodis  of  land  In  said  dty  adjoining  the 
present  state  capltol  grounds  and  park,  at  a 
cost  of  $700,000,  "for  the  purposes  of  a  public 
park,"  the  same  to  be  absolutely  conveyed  to 
the  state  of  Oallfomla,  on  the  c<Hidltloo  that 
tbe  state  shall  construct,  furnish,  and  equip 
public  state  buildings  thereon  at  a  cost  of  not 
less  that  $3,000,000,  and  shall  always  main- 
tain, subject  to  such  police  control  and  other 
contrd  as  the  state  may  deem  necessary,  the 
land  not  covered  by  public  buildings  as  a 
park  for  the  use  of  the  public.  None  of  said 
t>onds  was  to  be  issued  or  sold  until  the  state 
shall  provide  for  the  construction,  furnishing, 
and  equipping  of  said  buildings  at  the  aggre- 
sate  cost  of  $8,000,000.  It  appears  that  by  act 
ct  June  S,  1018,  the  L^lslatnre  ct  the  state 


provided  for  the  Incurring  of  an  indebtedness 
in  the  sum  of  $3,000,000  tar  the  purpose  ot 
constructing  and  equipping  state  buildings  in 
said  dty,  none  of  tbe  same,  however,  to  be 
expended  "until  a  site  suitable  for  such  pur- 
pose, and  acceptable"  to  a  state  board  created 
by  the  act.  "shall  he  d<«ated  or  given  to  the 
state,  the  title  thereto  to  be  free  and  dear 
of  all  liens  and  Incumbrances,  the  number  of 
buildings  and  their  location  oo  the  lands  to 
be  donated"  <St  1918.',  p.  381,  S  6)  to  be  de- 
termined by  said  board.  This  act  was  duly 
approved  by  the  electors  of  the  state,  at  an 
election  at  whldi  it  was  snbmltted  for  ratl- 
flcatlon  and  constitutes  the  action  by  the 
state  on  which  it  Is  proposed  by  the  dty  to 
Issue  the  bonds  for  the  purpose  of  acqnlrli^ 
the  land  and  conveying  the  same  to  the  state. 

[1,21  Snbstantlally.  tlien,  the  question  Is 
whether  the  dty  ot  Sacramento  may  expend 
mnnldpal  funds  or  incur  a  bonded  indebted* 
ness,  for  the  purpose  of  purchasing  real  prop- 
erty In  the  dty  to  be  doiated  to  the  state, 
on  condition  tliat  the  state  erect  and  equip 
thereon  imblic  tndldings  tor  the  use  of  the 
state,  at  an  erpense  of  at  least  $3,000,000, 
devoting  such  portion  of  the  real  property 
as  is  not  actually  used  for  buildings  to  the 
purposes  of  a  public  park  for  the  enji^ment 
of  the  peoplfli.  It  is  true  tbat.tbe  land  pro- 
posed to  be  purduuwd  and  donated  to  the 
state  Is  to  be  under  tbe  absolute  ocntrol  of 
the  state  tn  so  far  as  its  needs  and  desires 
as  to  tbe  actual  oocnpatkm  of  the  same  by 
state  butldincB  are  eoncemed,  and  that  the 
state  wlU  be  at  llber^  to  use  all  <xf  the  nme 
for  bnildtngfl^  er^oding  all  nae  ot  the  same 
for  park  purposes.  So  that  substantially 
tbe  questl(ai  Is  whether  the  dty  of  Sacra- 
mento may  acquire  land  to  be  absolutely 
donated  to  the  state  tot  state  buildings. 

We  are  satisfied  that  there  is  noUilng  in 
our  state  Constitution  whidi  jnohlbits  such 
action  by  a  mnnidpallty.  It  is  true  that  the 
expenditure  of  mnnldpal  funds  or  pn^erty 
and  the  right  to  tax  the  property  owners  of 
a  mnnidpallty  for  other  than  strictly  munic- 
ipal purposes,  even  though  the  proposed  ex> 
pendlture  Is  for  some  other  public  purpose, 
is  not  to  be  taken  as  authorized  unless  the 
power  is  dearly  and  unmistakably  ctmferred 
on  the  munidpali^,  but  that  the  state  may 
ccmfer  such  a  power  on  a  munidpallty  as 
re^rds  any  purpose  that  may  fairly  be  held 
to  be  a  public  one,  of  beneflt  to  the  munidpal- 
lty, there  can  be  no  doubt  Under  our  Con- 
stitution the  power  may  be  CMiferred  on  a 
dty  by  express  provision  In  a  freeholders' 
charter,  approved  by  the  Leglslatare,  or  by  th? 
Legislature  directly  where  the  dty  Is  operat- 
ing under  general  laws  only,  or  where  thetw 
is  nothing  in  the  freeholders*  charter  express- 
ly or  implied  prohibiting  the  same — that  Is 
always,  oi  course,  if  there  be  nothing  In  the 
Constitution  ct  tbe  state  that  prohibits  tbe 
oonferrliv  on  ot  exetdslng  by  tbo  munid- 
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palit7  of  sQcb  a  power.  The  fmly  prorlslon 
of  our  ConstltutiMi  brought  to  our  attention 
In  this  matter  Is  section  SI  of  article  4,  which 
prohibits  the  Legislature  from  authorizing 
the  giving  or  lending  of  the  credit  of  any 
county,  city  and  county,  city,  township,  or 
other  political  corporation  or  subdivision  of 
the  state  "in  aid  of  or  to  any  person,  associa- 
tion, or  corporation,  whether  municipal  or 
otherwise,  or  to  pledge  the  credit  thereof,  in 
any  manner  whatever,  for  the  payment  of 
the  liabilities  of  any  Individual,  association, 
municipal  or  other  corporation  whatever"; 
and  also  providing  that  the  Legislature  shall 
not  have  power  "to  make  any  gift,  or  author- 
ize the  making  of  any  gift,  of  any  public 
money  or  thing  of  value  to  any  individual, 
mnnlcipal,  or  other  corporation  whatever." 
We  are  satisfied  that  this  cannot  be  constru- 
ed as  applicable  to  the  giving  or  lending  of 
the  credit  of  one  of  the  agencies  of  the  stftte 
or  the  making  of  any  gift  by  one  of  snch 
agencies,  to  the  state  Itself.  The  state  is  not 
a  corporation  within  the  meaning  of  this 
section.  This  was  squarely  held  of  a  sub- 
stantially similar  provision  of  the  Constitu- 
tion of  the  state  of  Washington  in  Lancey  v. 
King  Connty,  16  Wash.  9, 45  Pac.  645, 34  U  B. 
A.  817.  See,  also,  Walker  v.  Cincinnati^  21 
Ohio  St  14,  8  Am.  R^.  24.  It  la  to  be  borne 
In  mind  that  the  state  Itself  has  absolute  con- 
trol of  all  the  pr(^rty  of  snch  of  Its  agencies 
as  cities,  towns,  counties— la,  in  a  sense, 
the  ultiniate  owner  thereof. 

It  may  well  be  argued,  in  view  of  language 
used  In  the  freeholders*  charter  of  the  city 
of  Sacramento,  that  the  city  was  empowered 
thereby  to  create  the  indebtedness  for  the 
purpose  specified.  TThe  following  language  in 
section  1  of  said  charter,  viz.:  "The  dty 
*  *  *  shall  have,  possess  and  exercise  all 
powers  and  rights  Tested  In  said  dtf  of  Sac* 
ramento  under  this  charter  and  the  laws  of 
this  state,  together  with  audi  additiraud  pow- 
ers as  are  now,  or  may  hereafter  be  excels- 
ed  by  or  vested  in  any  municipal  corporatl<m 
onder  the  consUtatiCKi  or  laws  of  this  state, 
or  are  or  may  be  considered  as  necessary  to 
or  promotive  at  the  w'eUftre,  progress  or  ad- 
vantage of  said  dty  ot  Sacramento  or  its 
Inhabitants.  It  Is  the  Intention  if  and 
throng^  this  charter  to  confto  npon  and  vest 
in  said  city  of  Sacramento  xdenary  power 
touching  all  matters  pertaining  to  the  govern- 
ment, progress,  advantage  and  Interests  of 
said  city  of  Sacramento  and  the  health,  safe- 
ty, convenience,  advantage,  protectl<m,  wel- 
fare and  hairiness  of  its  inhabitants,  which 
power  shall  only  be  limited  by  the  ctmstltn- 
tlon  of  this  nation  or  state  or  by  this  charter" 
—is  certainly  very  broad  and  comprehensive. 
It  requires  no  argument  to  snstidn  the  prop- 
odti(Hi  that  the  construction  and  equipment 
by  the  state  upon  the  land  proposed  to  be  do* 
Dated  of  bolldlngs  suitable  and  proper  for 
state  capital  purposes  to  be  used  solely  for 
these  purposes,  at  an  expense  of  $3,000,000. 


with  the  maintenance  of  the  grounds  suitable 
In  connection  with  such  use,  ml^t  well  be 
considered  a  matter  pertaining  to  the  prog- 
ress, advantage,  and  Interesta  of  the  dty,  and 
the  convenience  and  advantage  of  Ita  inhab- 
itants. However,  It  Is  not  necessary  to  here 
decide  this  question.  It  may  be  that  the 
words  there  used  must  be  taken  in  a  limited 
seuse  as  applying  only  to  such  matters  as  are 
the  proper  subject  of  strictly  mnnlcipal  reg- 
ulation. See  Low  v.  Mayw,  etc,  5  CaL  214. 
But  we  do  not  wish  to  be  understood  as  inti- 
mating it  to  be  our  ajflnlxm  that  audi  la  the 
case. 

[3]  The  section  does  in  terms  vest  in  the 
dty  "such  additional  powers  as  are  now,  or 
may  hereafter  be,  exercised  by  or  vested  In, 
any  municipal  corporation  under  the  C<Histl- 
tution  or  laws  of  this  state."  If  It  be  con- 
ceded that  there  Is  nothing  tn  the  charter  ao- 
tborizlng  such  action  as  is  here  proposed  on 
the  part  of  the  dty,  our  attention  has  been 
directed  to  no  provision  or  provisions  thereof 
so  affecting  the  matter  as  to  exclude  the  Leg- 
islature frcKu  enacting  a  general  law  confer- 
ring the  necessary  power.  It  appears  to  be 
settled  that  a  dty  having  a  freeholders'  char- 
ter Is  subject  to  general  laws,  even  in  munic- 
ipal affairs,  when  the  subject-matter  is  not 
covered  by  the  charter.  See  Chouse  v.  Saa 
Diego,  159  Cal.  434,  U4  Pac.  573 ;  Fragley  v. 
Phelan,  126  Cal.  395,  58  Pac.  923.  Besides, 
as  we  have  seen,  the  charter  here  expressly 
provides  that  the  city  shall  have  such  addi- 
tional power  as  might  thereafter  be  vested  la 
any  munidpal  corporation.  By  an  act  ot  the 
Legislature  approved  June  5,  1913,  In  ^ect 
August  10,  1913  (Stats.  1913,  p.  388),  any  dty 
and  county,  or  county,  or  dty,  operating  un- 
der freeholders'  charter  or  otherwise^  m  any 
town,  or  any  munidpal  oorptHration,  in  the 
state  of  California,  was  expressly  authorized 
to  donate  and  grant  to  the  state  of -Califomia 
any  real  proper^  owned  by  It  or  wblch  It 
may  hereafter  acquire  within  ita  corporate 
llmita  for  a  site  upon  which  the  state  of  Cali- 
fornia may  erect  public  buildings,  and  to  use 
such  part  of  Its  funds  as  deemed  necessary 
toward  the  acquisition  of  a  site  wittiin  ita 
corporate  limlta  upon  which  the  state  may 
erect  public  buildings,  and  also  to  incur  in- 
debtedness for  any  sndi  purprae. 

It  cannot  be  doubted  that  thl^  act.  appli- 
cable to  every  muntdpality  in  the  state,  fully 
authorized  the  dty  of  Sacramento  to  take 
such  action  as  is  here  tnvcAved.  The  objec- 
tion urged  to  Its  aEvlicatfffli  here  is  that  It 
was  not  adopted  until  a  few  nuHiths  after  the 
Institution  of  the  proceedings  for  the  iucnr^ 
ring  of  the  indebtedness  and  the  election  at 
which  the  question  was  submitted  to  the  elec- 
tors of  the  dty.  But  the  act  was  intended  to 
be  retroactive,  and  expressly  provided  that 
where  an  election  bad  been  held  tn  accord 
with  the  laws  of  the  state,  and  the  necessary 
two-thirds  of  all  the  qualified  electors  voting 
thereat  shall  have  voted  in  fiivor  of  Incurring 
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an  Indebtedness  for  any  of  said  porposes,  all 
the  proceedings  ladb^  np  to  the  Issnance 
and  the  pnqiHieed  Issuance  of  bonds  for  any 
such  purpose  are  legalized,  ratified,  and  de- 
clared valid  to  all  intents  and  porposes,  and 
tbe  power  to  Issue  tbe  bonds  confirmed,  with 
a  proviso  not  material  to  the  case  before  ns. 
In  view  of  what  we  have  said,  It  Is  plain  that 
the  Le^latnre  could  antbOTlze  in  advance 
the  very  things  It  has  authorized  by  this  act 
It  was  said  in  City  of  Bedlands  v.  Brook,  151 
Oal.  474, 47S,  91  Pac.  150, 162.  that  "In  the  ab- 
sence of  constitutional  restrictlous  the-  power 
of  tbe  Legislature  to  validate  past  transac* 
tlons  which  it  could  have  authorized  In  ad- 
vance is  restrained  only  by  the  necessity  of 
protecting  vested  rights,"  and,  of  course,  this 
Is  a  well-settled  proposition.  This  was  said 
in  a  proceeding  to  compel  the  signing  of  cer- 
tain municipal  bonds  by  a  city  treasurer,  and 
in  holding  that  tbe  provisions  of  a  curative 
statute  were  a  complete  answer  to  the  claim 
that  the  dty  was  without  power  to  issoe 
bonds  for  the  purpose  designated.  It  was 
said  that  there  were  no  vested  rights  to  be 
guarded,  and  that  the  proceedings  of  the 
plaintiffs  in  ordering  the  Issue  of  the  bonds, 
If  not  originally  valid,  certainly  became  valid 
immediately  upon  the  passage  of  the  curative 
act  This  case  is  directly  in  point  here.  A 
case  very  similar  to  the  case  at  bar,  both 
upon  the  authority  of  the  Legislature  to  au- 
thorize a  municipality  to  incur  an  indebted- 
ness for  some  public  purpose  other  than  one 
strictly  municipal,  and  its  power  to  validate 
by  curative  statute  bonds  already  Issued  or 
as  to  which  proceedings  for  the  Issuance  were 
pending,  Is  that  of  Sdineck  v.  Jeffersonvllle, 
152  Ind.  204,  52  N.  B.  212.  The  bonds  there 
issued  by  a  municipality  to  raise  money  for 
the  purchase  of  a  lot  of  land  and  the  con- 
stmction  thereon  of  a  courthouse  and  jail  for 
Clark  coujity  bad  been  held  Invalid  in  Myers 
V.  Jeffersonville,  145  Ind.  431,  44  N.  E.  452, 
for  tbe  want  of  power  in  the  munldpellty  to 
Incur  such  an  Indebtedness.  It  was  Substan- 
tially said  that  the  object  of  the  Legislature 
In  the  BubseQuent  enactment  of  its  validating 
statute  was  to  fully  validate  tbe  bonds  in  all 


reepectB,  and  to  m^ke  them  Undlnr  obllga- 
tlons,  so  far  as  the  Legislature  conld,  wheth- 
er this  Invalidity  c<matoted  In  tbe  absence  of 
authority  to  tesne  tbe  bonds,  or  cn  account  ot 
any  irregularity  or  InfbrmaUtr  by  wUdi  they 
might  be  affected.  It  was  held  that  in  ita 
effect  or  dperatlw  the  act  must  be  held  equiv- 
alent to  conferring  original  legislative  an- 
tbority  upon  the  dty  of  Jeffersonvllle,  whldi 
would  have  authorised  It  to  Incur  tbe  Indebt- 
edness and  Issue  the  bcmds,  thus  making  the 
proceedings  valid  ab  initio.  It  was  fnrthM 
held  that  In  the  absence  of  constitutional  re- 
strictions, either  federal  or  state,  where  vest- 
ed rights  have  not  Intervened,  such  legisla- 
tion is  a  valid  exeidse  of  the  legMative  pow- 
er of  the  state.  Tbe  question  was  exhaustive- 
ly discussed  and  many  authorities  dted,  with 
the  result  that  the  bonds  were  held  to  have 
been  validated  by  the  curative  act  We  en- 
tertain no  doubt  on  the  proposition  that,  even 
If  tbe  dty  of  Sacramento  was  without  power 
to  Incur  the  proposed  Indebtedness  for  the 
purpose  stated  prior  to  the  enactment  of  the 
act  of  June  6,  1913,  tbe  proceedings  looking 
to  tbe  same  certainly  became  valid  immedi- 
ately upon  the  passage  of  that  act 

There  has  not  been  cited,  and  we  have  not 
found,  any  case  which  denies  tbe  power  of  tbe 
state  to  authorize  one  of  its  munldpalitles 
to  appropriate  money  or  property  to  the  state 
for  a  public  purpose  which  may  fairly  be  held 
beneficial  to  the  munldpallty  and  the  people 
thereof,  notwithstanding  that  such  purpose  is 
not  strictly  a  munldpal  one.  Of  course,  such 
a  power  may  not  be  conferred  by  the  Legis- 
lature of  a  state  where  there  la  a  constitu- 
tional prohibition  of  the  granting  or  exercise 
of  any  such  power;  but  here,  as  we  have 
seen,  there  Is  no  such  constitutional  prohibi- 
tion. 

No  other  objection  than  that  we  have  dis- 
cussed Is  made  as  to  the  proposed  bonds. 

Let  a  peremptory  writ  of  mandamus  issue 
as  prayed. 

We  concur:  MELVIN,  J.;  SHAW,  J.; 
LOSIGAN,  J.;  SLOSS.  J.;  HENSHAW,  J.; 
liAWLOB,  J. 
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an  c«i.  489) 

MOOBB  r.  PAGIFIO  COAST  STEEL  00. 
(S.  F.  6763.) 

(Saprem«  Court  of  Califonda.    Dec  1&,  1019. 
fiefaearing  Denied  Jan.  18,  1016.) 

1.  Mabteb  and  Sebvant  «=;»284— Injubt  to 
SEBVAHr— Who  abb  Sebvants. 

Where  the  facts  are  in  dispute  the  question 
whether  one  1b  a  servant  ia  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  SS  1000-1090,  1092-1132; 
Dec.  Dig.  ©=>284.J 

2.  Tbial  «=3l92— lASTBuonoifs— Wuoht  of 
Evidence. 

Where  plalntiEF  pleaded  that  he  was  a  serv- 
ant of  defendant,  and  defendant's  pleading  ad- 
mitted that  allegation,  while  the  nndispated 
facts  showed  it,  an  instruction  that  pluntiS 
was  defendant's  KErent  was  not  in  violation  of 
Const  art  6,  I  19,  prohlbitlnff  tnatmeCiona  on 
the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  »  432-434;  Dec.  Dig.  «=>192.] 

8.  Tbiax,  «=92&2  — InsTBUcmoifa— Apfuca- 
BiLTTT  TO  Evidence. 

Where  plaintiff,  ■  metal  beater  on  a  night 
shift,  left  the  building  in  which  be  was  working, 
visited  another  and  then  returned  to  bis  place  of 
work  and  was  injured  as  he  left  the  master's 
premises  through  the  usual  entrance  after  the 
oompletioQ  of  nia  work,  an  instruction  tiut  if 
plaintiff  left  his  place  of  work  and  roamed 
■round  the  premises  he  was  only  a  licensee,  and 
the  master  owed  him  no  duty  to  use  reasonable 
care  to  furnish  him  a  safe  place,  was  not  appli- 
cable to  the  Evidence. 

d.  Note.— For  other  cases,  see  Trial,  Cent 
H  606,  686-612;  Dee.  Dig.  ^252.] 

4.  Master  and  Sebtaut  «s»121— IirmBns  to 

SIBVANT— DUTT  OF  Mabtbb. 

It  is  the  duty  of  a  master  to  fnmlab  bis 
servants  with  a  reasonably  safe  ingress  and 
egress  to  the  place  of  employment,  and  for  the 
master  to  leave  an  excavation  adjacent  to  the 
entrance  unguarded  while  the  premises  were  be- 
ing used  by  a  night  shift,  is  negligence. 

[Ed.  Note.— For  otiier  cases,  see  Blaster  and 
Servant,  Cant  Dir  H  228-S81;  Deb  Dig. 
121.] 

5.  ICasiu  and  Sebvaht  4=9289— Ikjubies  to 
Servant— GoNTBiBOToBT  Neguqence. 

In  an  action  by  a  servant  injured  by  Calling 
into  an  unguarded  excavation  as  he  left  the 
master's  premises,  bavins  finished  hia~  work  on 
the  night  shift  .the  Question  of  his  contributory 
negligence  Mi,  ondor  tiie  evideneet  for  tbe 
jury. 

[Eld.  Note. — For  otber  cases,  see  Master  and 
Servant  Cent  Dig.  U  1080,  1090,  1002-1132 ; 
Dec  Dig.  i^SSO.] 

6.  Appeal  and  Ebbob  ^^16-Revikw— Af- 
fidavits—Rbcobd. 

Affidavits  used  on  the  motion  for  new  trial 
which  were  not  authenticated  in  any  manner 
cannot  be  considered  on  appeaL 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  2714^2718;  Dec.  Dig.  «=» 
616.] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Jobn  Hant,  Judge. 

Action  by  James  Moore  against  the  Pacific 
Coast  Steel  Company.  From  a  Judgment  for 
plaintiff  and  an  order  denying  new  trial,  de- 
fendant appeals.  Affirmed. 


BEPORTES  <CeL 

DensoD,. Cooler  A  Danaon,  ot  Ban  FraiKds- 
CO.  for  aniellant.  James  H.  Begrart  ot  San 

FrandyKO,  for  respondent 

BENSHAW,  J.  Plalntlir  sued  and  tccot- 
ered  damages  for  personal  injuries  whidi 
befell  him  while  in  the  emirioy  of  the  de- 
fendant, and  which  injuries  be  charged  re- 
sulted from  his  falling  Into  an  excavation 
negligently  constructed  and  maintained  by 
defendant  upon  its  premises.  Defendant  ap> 
peals  from  the  Judgment  and  from  tlie  wder 
denying  its  motion  for  a  new  triaL 

Defendant  operated  a  large  plant  compos* 
ed  of  several  buildings  and  their  yards,  all 
inclosed  within  a  high  board  fence.  In  this 
plant  it  engaged  in  the  manufacture  of  sted 
and  iron  products.  Plaintiff  was  In  the  em- 
ploy of  defendant  as  a  metal  heater,  working 
on  a  night  abifL  On  the  29th  day  of  Novem- 
ber, 1912,  defendant  caused  an  excavation 
to  be  made  In  one  of  Its  yards  Immediately 
adjoining  the  entrance  leading  to  the  boUd* 
Ing  in  which  plaintiff  performed  his  work. 
This  excavation  was  made  near  and  along 
the  side  of  the  pathway  leading  from  tbe 
entrance  of  this  building  to  the  gateway. 
This  gateway,  pathway,  and  entrance  con- 
stituted the  usual  route  and  mode  of  Ingress 
and  egress  to  plaintiff  and  those  like  him 
similarly  employed.  No  warning  light  was 
maintained  at  this  excavation,  and  no  bar- 
rier was  erected  so  as  to  prevent  one  from 
falling  into  It  Plaintiff  finished  his  labors 
at  about  4 :30  a.  m.  of  the  morning  of  Decem- 
ber 30th.  Be  remained  In  one  ot  tbe  build- 
ings in  conversation  with  other  of  tbe  em- 
ployte  for  half  or  three-quarters  of  an  hour, 
and  then,  undertaking  to  leave  the  grounds 
by  this  nsually  frequented  pathway,  while  it 
was  still  dark,  fell  Into  tbe  excavation  and 
was  Injured. 

[1,  2]  The  court  Instructed  the  Jury  Qiat 
plaintiff  was  a  servant  and  employ^  of  de- 
fendant at  the  time  he  received  his  injuries. 
Objectidn  to  this  is  made,  first,  that  it  Is  an 
instructton  upon  the  facts,  within  the  inhibi- 
tion of  article  6,  section  19,  of  tlie  Gonstlto- 
tion ;  and,  second,  that  tiw  question  was  one 
peculiarly  for  the  Jury's  determination  as  to 
whether  or  not  plaintiff  was  such  servant  or 
employe  Of  course  wherever  the  facta  are 
in  dispute  tbe  question  Is  one  of  fact  for  the 
Jury.  1  Thompson,  Negligence,  |  615;  1 
Labatt,  Master  and  Servant,  1  17.  But  the 
difficulty  with  ajvellantS  position  is  that  this 
question  was  not  an  issue  in  the  case.  Plain- 
tiff pleaded  that  he  was  in  the  employ  of  de> 
fendant  at  the  time  of  the  accident,  and  tliis 
Is  not  denied  by  the  answer.  It  Is  not  a  vio- 
lation of  the  constitutional  provision  above 
dted  for  the  court  to  state  to  the  Jury  tacts 
that  are  admitted  by  the  pleadings.  Nor  un- 
der tbe  drcnmstances  was  It  error  tor  the 
court  to  refuse  to  give  instmctlons  to  tbe 
Jury  submitting  Cor  Uielr  detenninatlon  tills 
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admitted  fact.  Alden  t.  Uayfitid.  164  OaL 
e,  127  Pac  46 ; '  Hendy  M.  Works  t.  Pac.  C 
C.  Co.,  99  Cal.  421,  33  Pac.  1084. 

[3.  4]  I>efendaiit  prt^oaed  eertaln  tautruo- 
tions  to  the  effect  that : 

"If  plaintiff,  for  purpoee*  of  hJ*  own  and  not 
eoDoected  witn  or  required  In  the  discharge  of 
hie  duty,  left  that  portion  of  ttie  defendant's 
premises  where  bis  duties  required  bim  to  be, 
and  went  to  other  parts  of  the  defendant's  prem- 
ises, then  the  plaintiff,  durins  such  absence  from 
his  duties,  and  tlw  place  of  their  performance, 
was  a  licensee  merely,  and  the  defendant  owed 
him  no  duty  to  use  reasonable  or  any  caie  to 
fttmish  him  a  safs  place.** 

And  again: 

"If  plaintiff  left  the  part  of  the  premises 
where  his  duties  required  him  to  be,  and  roamed 
about  over  the  premises  of  the  defendant  for 
purposea  of  bis  own  and  was  injured  by  the  con- 
dition of  the  premises  while  so  away  from  liis 
duties,  he  cannot  recorer  in  this  acoon.** 

Tbe  court  refused  to  give  tbese  instruc- 
ttona,  and  was  Justified  in  so  doing.  Aside 
from  any  qneBdon  of  tiie.  soundness  or  un< 
■oundnesg  (tf  the  law  embodied  In  tbem,  tbey 
wen  not  applicable  to  any  of  the  facts  of  the 
case.  Plaintiff,  it  appeared,  did  leave  the 
building  in  which  be  was  employed  and  went 
to  another  building  where  he  spent  halt  or 
three-quarters  of  an  hour  in  converse  with 
the  men  there  employed.  Tills  was  all  the 
"roaming  about"  that  he  did,  and  his  Injurtra 
did  not  befall  lilm  in  consequence  Oiereof. 
He  had  returned  to  his  own  building  and  was 
seeking  ^ess  from  the  works  along  the  path 
bahltnally  need  by  all  the  workmen  when  the 
accident  happened.  This  case  presents  no 
feature  of  similarity  to  such  cases  as  Ken- 
nedy T.  Chase,  119  CaL  637,  52  Pac.  S3,  63 
Am.  St  Bep.  153,  and  Grundel  v.  Union  Iron 
Works,  141  CaL  664,  75  Pac.  184.  Indisput- 
ably it  is  as  much  the  dut7  of  tbe  employer 
to  provide  upon  his  own  premises  reasonably 
safe  Ingress  and  egress  to  and  from  the  place 
of  employment  as  it  is  to  see  that  the  place 
of  employment  Itself  shall  be  reasonably 
safe. 

[i]  The  question  whether  or  not  plalntlfrs 
conduct  showed  him  to  be  guilty  of  contrlbu- 
tory  negligenccL  was  not  one  of  law  but  one 
of  fact,  which  the  jury  decided  adversely 
to  appellant's  contention.  Zlbbell  v.  S.  P. 
Co.,  160  CaL  237,  116  Pac.  613;  Lucas  v. 
Walker,  22  CaL  App.  296,  134  Pac.  374,  379. 

tl]  Appellant  urges  upon  the  attention  of 
the  court  the  consideration  of  certain  af- 
fidavits which  It  is  stated  were  used  upon 
its  motion  for  a  new  trial.  These  affidavits 
are  not  authenticated  in  any  manner  what- 
soever, and  cannot  be  considered.  Uelde  v. 
Reynolds,  120  Cal.  234,  52  Pac.  401;  Esert 
V.  Clock,  137  Cal.  633,  70  Pac  479;  BenUey 
T.  Hurlburt,  163  Cal.  706,  96  Pac.  890. 

The  Judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur;  LOBIGAN,  J.;  MELVIN,  J. 
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LAMB  et  at  T.  LAMB.   (8.  F.  6SD6.) 

(Snpnme  Court  of  California.   Dee.  17,  191Bw 
Rehearing  Denied  Jan.  IS,  1916.) 

1.  JuDOHBMT  «B3618— Tiuns  ^92%— COL- 
LATEBAi.  Attack— Pako I.  Tnwxa— Bnfobob- 

UEIfT. 

Where  plaintiffs,  entitled  to  share  in  real 
property  held  by  defendant's  husband  and  gran- 
tor, consented  to  a  Judgment  in  bis  favor  in  a 
proceeding  by  the  ezecntor  of  the  original  sran- 
tor,  on  condition  of  a  promise  by  defendant's 
husband  tiiat  he  would  devote  the  land  to  the 
purposes  agreed,  and  that  plaintiffs  would  be 
allowed  to  share  their  suit  to  enforce  a  construc- 
tive trust  was  not  an  attack  on  the  iodgment 
and  their  rights  cannot  be  defeated  on  Uie  ground 
that  the  judgmmt  conclusively  established  the 
husband's  title  to  tbe  property,  a  parol  trust  be- 
ing enforceable  In  equity. 

{Ed.  Note.~For  other  cases,  see  Judgment, 
Cent.  Dig.  U  061.  962;  Dec  Dig.  «=>518; 
Trusts,  Cent.  Dig.  S  141 ;  Dec  Dig.  «=»92H.] 

2.  LxuiTATioifl  OF  Actions  «=>103— Tbust— 
Repudiation— RuKNiHG  of  Statute, 

Where  a  trustee  agreed  to  dispose  of  the 
laud  held  In  trust  and  sati8&  the  trust,  and  if 
he  could  not  advantageously  dispose  of  the  pn^ 
erty  in  his  life,  to  arrange  it  so  that  the  trust 
would  thereafter  be  earned  into  effect,  limita- 
tions against  the  beneficiaries  of  the  tmst  do  not 
begin  to  run  until  repudiation  by  the  trustee  or 
his  successor. 

[Ed.  Note.— For  otiicr  case^  see  Limitation  of 
Actions.  Cent  Dig.  ||  BOoTBOO-filO;  Dee.  Dig. 
«=>103.] 

8.  Tbusts  «=9373—Stidbno>— Findings. 

Where  the  court  found  that  defendant  ret^- 
resented  to  the  beneficiaries  of  a  trust  that  she 
would  carry  out  the  promises  of  her  husband 
who  held  land  in  tmst  for  their  benefit,  and 
that  she  knew  of  the  trust  when  she  took  the 
land  from  her  husband,  such  findings  show  de- 
fendant took  the  property  subject  to  the  trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Diig.  U  60Mt06:  Dec  Dig.  «s»87a] 

4.  Tbubts  ^188— BiaHTB  of  BnraFIOXABT— 

Pbofits. 

One  entided  to  one-fonrth  of  land  held  in 
trust  for  his  benefit,  may  recover  that  proportion 
of  the  pro6ts  derived  from  the  land  after  Qm 
trustee's  repudiation. 

[Ed.  NotflL— For  other  caseSiSes  Trmta,  Cant 
D£g.  I  887;  Dec  Dig.  <^b8J 

Department  2.  Appeal  from  Superior 
Court,  Mendocino  Connty;  J.  Q.  White, 
Judge. 

Action  by  Alexander  Lamb  and  others 
against  Mrs.  Augusta  Lamb.  From  a  Judg- 
ment for  plaintiffs  and  order  denying  new 
trial,  defendant  appeals.  Affirmed. 

Mannon  &  Mannon,  of  Ukiali,  for  •jfpei- 
lant  Robert  Dnncan.  ut  Ukiali,  for  rwpond-  , 

ents. 

HENSHAW.  J.  PlalDUffs  by  their  action 
sought  to  have  decreed  and  enforced  against 
the  defendant  an  Involuntary  trust  From 
the  Judgment  In  their  favor  and  from  the 
order  denying  defendant's  motion  for  a  new 
trial,  she  appeals. 

The  complaint  charged  tbat  Anna  Sllnger- 
land  in  her  lifetime  owned  some  400  acres  of 
land,  with  a  small  amount  of  stock  and  other 
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personal  property  tiiereon.  She  was  lirlng 
upon  tliis  land  wltti  her  married  brother, 
Rnssell  W.  Lamb.  She  was  the  sister  of 
plaintiff  Alexander  Lamb  and  the  annt  of  the 
other  three  plaintiffs.  <me  of  whom  Is  the 
dai^hter  of  Bussell  W.  Lamb.  In  addition 
to  these  irelatiTes  Anna  Sllngerland  bad  an- 
other brother,  Theodore  Lamb,  and  a  sister, 
Sarah  Donaldson.  The  defendant  was  the 
wife  and  Is  now  the  widow  of  Bnssell  W. 
I4tmb,  and  Is  the  steinnother  of  the  pl^tlff 
GoieTa  Kllnke.  In  February,  1906,  Anna 
Sllngerland  execated  her  will,  bequeathing  to 
plaintiffs  Anna  Bahlert  and  Clharlotte  Shar^ 
man  the  sum  of  $800  each,  and  to  Genera 
Kllnke,  daughter  of  Russell  Lamb,  of  whom 
she  was  especially  fond,  the  sum  of  ^000, 
and,  after  these  legacies,  devised  and  be- 
queathed the  residue  of  her  estate  in  equal 
shares  to  her  brothers  Atexander  and  llieo- 
dore  and  her  sister  Sarah.  In  September  and 
October  of  the  same  year  she  made  deeds  of 
the  land  owned  by  her  to  her  brother  Bus- 
Bell,  with  whom  she  was  living.  The  first 
deed  attempted  to  convey  23.7  acres  of  the 
'400-acre  tract  The  second  deed  conveyed 
all  of  the  400-acre  tract,  ex<%ptlug  therefrom 
the  23.7  acres  previously  conveyed.  At  the 
time  of  the  makli^  of  these  conveyances 
Anna  Sllngerland,  then  of  the  age  of  73  years, 
was  extremely  UI  of  a  mortal  affliction,  which 
caused  her  death  on  the  10th  toy  of  the  fol- 
lowing November. 

Very  shortly  after  the  death  of  Hrs.  Sllng- 
erland, Bnssell  Lamb  wrote  to  his  slsta  Sa- 
rah that  the  deceased  ^ter  had  left  her 
ranch  for  htm  to  sell  and  divide  the  proceeds 
equally  t)etween  her  three  brothers  and  her 
sister.  This  letter  made  no  mentl<m  of  the 
legacies  In  the  wllL  Anna  Sllngerland's  will 
was  probated,  and  the  executor  brought  bis 
action  on  behalf  of  l)er  estate  to'  recover  Into 
the  estate  the  lands  so  deeded  to  BusselL 
Bussell  contested  this  action,  and  It  resulted 
in  a  Judgmfflit  in  favor  of  tbe  executor  for 
the  23.7  acres,  and  In  favor  of  Russell  for  the 
remainder  of  the  tract  The  executor  moved 
for  a  new  trial  of  the  actlffli  so  far  as  it 
awarded  the  remainder  of  the  tract  to  Rus- 
sell, and  he  in  turn  moved  for  a  new  trial 
ag^nst  the  award  of  23.7  acres  in  favor  of 
the  estate.  Thereupon  and  while  said  mo- 
tions were  pending,  Bnssell  Lamb's  brother 
Theodore  and  his  ^ster  Sarah  brought  their 
addon  to  have  It  declared  that  he  held  the 
land  in  trust  for  the  sister  and  brothws  of 
Anna  Sllngerland,  as  In  effect  declared  in 
Ills  letter.  These  plaintiffs  took  no  part  in 
this  litigation  because  of  the  relations  of 
great  trust  and  confidence  which  existed  be- 
tween them  and  Bussell  Lamb,  and  because 
he  frequently  stated  to  them  and  assured 
them  that  be  did  not  propose  to  keep  the  land, 
but  did  propose  to  and  would  sell  it  and  carry 
out  to  the  fullest  extent  the  will  of  Anna  Sllng- 
erland. and  tbat  if  he  was  not  able  profitably 
to  sell  the  lands  during  his  lifetime  he  would 
ao  arrange  It  that  they  should  be  disposed  of 


and  the  l^des  paid  to  tbe  jiarties  at  or 
after  his  death.  For  these  reasons  they  did 
not  join  In  the  litigation  and  in  the  compro- 
mise whidi  was  th«eln  effected.  By  that 
compromise  Russell  Lamb  paid  to  his  brother 
Theodore  and  to  his  sister  Sanh  a  sum  ot 
money,  and,  upon  so  doing,  was  permitted 
to  take  and  did  take  Judgment  in  his  favor 
upon  all  the  issues  in  the  actlm  ccunmoiced 
them.  Still  further  and  as  a  part  of  the 
compr<»nlse,  the  executor  of  the  estate  of 
Anna  Sllngerland  allowed  Russell  Lamb  to 
take  and  he  did  take  a  Judgmmt  in  bis 
vor  for  the  28.7  acres  which  had  beea  award- 
ed to  the  estate.  The  method  by  which  this 
was  accom^ished  vras  tbat  by  consent  tbat 
portion  of  the  judgment  adverse  to  him  was 
set  aside  and  a  new  trial  gianted  and  judg- 
ment in  Russell  Lamb's  favor  thereupon  Im- 
mediately entered,  and  the  motion  of  the  ex- 
ecutor for  a  new  trial  as  to  the  remaining 
portion  of  the  400  acres  was  denied,  and  no 
appeal  taken  therefrom.  As  a  further  as- 
surance of  the  good  faith  of  Russell  Lamb 
he  testified  upon  the  trial  of  the  action  tbat 
he  would  never  think  of  keeping  all  of  said 
lands,  but  that  It  was  his  Intention  then  to 
sell  the  same  and  to  divide  the  proceeds 
thereof  according  to  the  terms  of  Anna  Sllng- 
erland's will.  Defendant  Augusta  L.  Lamb 
knew  of  all  these  matters  and  thli^  and 
fully  acquiesced  in  all  of  the  terms  and 
promises  made  by  Bussell  Lamb  touchlns  the 
interests  and  rights  of  these  plalntUEs.  The 
23.7  acres  originally  adjudged  the  court  to 
belong  to  the  estate  was  at  tbat  time  of  the 
value  of  $3,000.  and  .this  $3,000.  after  the 
payment  of  necessary  expenses,  would  have 
been  avallaUe  for  the  payment  of  the  lega- 
cies to  these  plaintiffs.  Plaintiffs  were  never 
advised  or  believed  that  Bussell  Lamb  would 
do  other  than  carry  out  his  agreemoit  with 
them  and  his  promises  so  made.  He  died, 
however,  without  doing  sa  Before  his  death 
he  conveyed  to  his  wife,  defendant  her^n.  the 
property  whldi  he  had  thus  received  from 
Anna  Sllngerland,  and  this  was  the  <»ly 
property  which  he  had  at  the  time  of  his 
death.  He  craveyed  this  property  to  bis 
wife,  however,  under  tbe  trust  and  with  tbe 
same  understanding  and  agreement  that  she 
would  sell  or  dl^ose  of  it  and  out  ot  tbe 
proceeds  carry  out  the  promises  and  agree- 
ments which  he  had  made  to  the  plaintiffs, 
and  this  defendant  promised  her  husband 
and  agreed  at  the  time  of  the  conveyances  ao 
to  do,  and  It  was  In  reliance  upon  her  prom- 
ises that  Russell  Lamb  so  conveyed  the  prc^ 
erty  to  her  without  performance  by  himself 
of  tbe  promises  made  to  plaintltEs.  After 
thus  securing  the  proper^  and  after  tbe 
death  of  Russell  Lamb,  defendant  repudiated 
her  agreement  and  trust,  and  sold  the  prop- 
erty for  a  large  sum  of  mon^  and  for  other 
valuable  lands. 

Tbe  court's  findings  axe,  generally  speak* 
Ing,  In  strict  accord  with  this  statement  of 
fiacts.    The  court  further  finds  tbat  Anna 
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SUngerland  did  In  fact  convey  these  lands 
to  Russell  Lamb  upon  the  trust  that  he  would 
carry  out  the  terms  of  her  will,  that  this 
trust  was  known  to  the  defendant,  that  she 
acquiesced  In  the  promises  of  the  perform- 
ance of  the  trust  repeatedly  and  continuous- 
ly made  by  Russell  Lamb  to  the  plaintiffs, 
and  that  after  the  death  of  Russell  Lamb 
she  stated  to  the  plaintiffs  and  led  them  to 
believe  that  ^she  would  sell  the  lands  and 
cany  out  the  promises  of  Russell  to  the 
plaintiff  and  pay  each  of  them  the  amounts 
bequeathed  to  them  by  the  will  of  Anna 
Sllngerland,  and  that  It  was  lu  reliance  upon 
his  wife's  assurance  that  she  would  do  this 
thing,  and  for  no  other  consideration^  that 
Russell  Lamb  conveyed  the  property  to  her. 
By  its  decree  the  court  ordered  an  execution 
of  the  trust 

[1]  Such  being  the  facts,  this  appeal,  we 
think,  is  susceptible  of  disposition  with  but 
briel!  consideration  of  the  questions  pre- 
sented. All  of  the  plaintiffs  had  an  Interest 
In  the  litigation  prosecuted  against  Russ^ 
Lamb.  All  of  the  plaintiffs  in  one  of  the  ac- 
tions were  represented  by  the  executor  of 
Anna  Sllugerland's  will,  and  the  plaintiff 
Alexander  Lamb  had  a  direct  interest  in  the 
litigation  prosecuted  against  Russell  Lamb 
by  his  brother  and  sister,  because  equally 
with  them  he  was  interested  In  the  trust 
upon  which  Russell  Lamb  by  his  letter  de- 
clared be  held  the  land.  The  relations  of 
oonfidmce,  tb^  forbearance  to  take  part  In 
the  litigation,  their  acquiescence  in  the  com- 
promise of  all  this  litigation  under  the  renew- 
ed promises  of  Bossell  Lamb  to  fulfill  the 
terms  of  Anna  Sllugerland's  will,  formed, 
wittumt  regard  to  any  trust  created  by  Anna 
Sllngerland,  a  gooA  and  valuable  considera- 
tion for  the  promises  and  trust  declared  in 
favor  of  these  plaintiffs  by  Russell  Lamb 
himself.  It  Is  not  here  a  question,  as  appel- 
lant seems  to  think,  ot  Jndgmenta  fraudu* 
lently  obtained  and  a  duty  cast  upon  these 
plaintiffs  to  prosecute  tiielr  action  to  avoid 
these  judgments.  It  Is  the  precise  question 
presented  by  Bradley  Co.  v.  Bradley,  165 
CaL  237.  131  Pac.  790.  It  Is  an  attempt  by 
the  defendant  to  make  a  fraudulent  use  of 
advantages  which  she  received  by  Judgments 
fairly  obtained.  It  Is  not  the  Judgments 
which  these  plalntUfs  attack,  but  tlie  fraudu- 
lent use  of  th^r  apparent  condnsivenen, 
when  In  t&6t  the  lands  affected  by  them  were 
impressed  by  a  voluntary  trust  made  as  a 
part  constderatlon  for  the  entrv  of  these  Judg- 


ments by  the  party  who  secured  them. 
Thompson  v.  Laugblln.  91  CaL  313,  27  Pac 
752;  Wood  V.  Rabe,  96  N.  T.  414,  48  Am. 
Rep.  640,  Equity  will,  of  course,  enforce 
such  a  trust  even  when  It  rests  In  parol. 
C.  C.  S  2224 ;  Ckwney  v.  Glynn.  157  Cal.  584, 
108  Pac.  606;  LauriceUa  v.  Laurieella.  161 
Cal.  62.  118  Pac.  430;  Estate  of  Everts,  163 
Cal.  449,  125  PaC  1058. 

12]  Defendant's  plea  of  the  statute  of  limi- 
tations is  without  avail.  The  trust  pleaded, 
by  its  very  terms,  might  continue  and  did 
continue  without  repudiation  upon  the  part 
of  Russell  Lamb  during  his  lifetime.  Indeed, 
it  is  found  to  have  continued  in  liis  wife  as 
trustee  after  his  death.  Only  upon  her  repu- 
diation did  the  statute  of  limitations  begin 
to  run. 

[3]  It  is  argued  against  this  that  the  find- 
ing is  Ineffective  to  show  that  Russell  Lamb's 
conveyance  to  his  wife  was  made  in  trust, 
the  court  using  the  language  "from  those 
tacts  and  other  facts  found  herein."  But 
there  is  sufficient  in  the  facts  found,  as  for 
example  In  the  specific  fact  that  defendant 
represented  to  the  plaintiffs  after  the  death 
of  Buasell  Lamb  that  she  would  carry  out 
his  promises;  that  she  had  always  known 
of  these  promises  and  had  acquiesced  therein, 
to  support  this  tnrticular  bltlmate  fact, 
while,  In  addition  to  this,  the  evidence  anp- 
porttaig  It  IB  abundant!. 

[4]  It  was  stipulated  that  defendant  had' 
rectfved  $000  rents  of  the  property.  The  court 
awarded  to  plaintiff  Alexander  Lamb  one- 
fourth  of  these  rents  aa  btfng  his  share  of 
the  one-fourth  Interest  in  the  property  and  its 
rents  and  profits  after  the  date  of  the  Judg- 
ments In  favor  of  RusseU  Lamb.  It  would 
appear  In  the  first  place  that  this  wu  error, 
as  the  stipulation  was  to  the  effect  that  the 
defendant  bad  received  the  sum  of  |500  as 
the  rents  of  tlte  property  after  llie  death  of 
her  husband.  But  Alexander  Lamb  bdng 
decreed  a  fourth  Interest  In  the  property  was 
equally  entitled  to  bla  fourth  Interest  in  the 
rents  and  profits  after  the  r^dlattcm  9t  the 
trust  by  the  trustee  who  held  It  alL 

No  Just  ground  of  complaint  can  be  made 
because  the  court  decreed  all  of  the  land  of 
Amia  Sllngerland  which  Russell  Lamb  se- 
cured by  her  deeds  and  the  compromise  Ju^- 
ments  to  have  been  embraced  in  the  trust. 

The  judgment  and  order  appealed  from  are 
therefore  aOlrmed. 

We  concur:  HELVIN,  J.;  LORIOAM,  J. 
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(171  Cal,  S47) 
COHN  T.  FBDBBAL  €X>NST.  GO.  et  aL 
(U  A.  84e0.) 

(Supreme  Goiirt  of  California.   Dec  16,  1915. 
Bebwrint  Denied  Jan.  18,  191&) 

1.  MxnnciPAL  Cobpor&tions  4s>48S— Stbebt 

IHPBOTBHENT  BOHOft— POWEBS  Or  COUnOIL 

— Deuoation  to  Mikistbbiai.  Officebs. 
The  Vrooman  Street  Work  Act  (St  1885, 
p.  148)  S  3.  at  amended  by  Sl  1905,  p.  63,  pro- 
videa  tliat  before  ordering  any  work  done  or  im- 
proTement  made  under  that  act,  the  city  council 
Bball  pass  a  resolution  of  intention,  and  ttiat 
after  publication  and  posting  of  such  resolution, 
if  no  written  objection  is  made,  or  If  such  ob* 
jection  is  disallowed,  the  city  council  shall  be 
deemed  to  have  acquired  jurisdiction  to  order 
an;  work  to  be  done  or  improvement  to  be  made. 
The  Street  Bond  Act  (St.  1893.  p.  33)  S  2,  as 
amended  by  St  1911.  p.  1201,  autborises  the 
city  council  to  determine  that  serial  bonds  shall 
be  Issued  to  represent  assessments  of  $25  or  over 
for  the  cost  of  street  improvements,  and  pro- 
vides tiiat  socb  bonda  sliall  extend  over  a  period 
not  exceeding  10  years,  and  that  an  even  annual 
proportion  of  the  principal  sum  shall  be  payable 
annually.  Section  3.  as  amended  by  St  1899, 
p.  40,  provides  that  when  the  city  council  deter- 
mines that  bonds  shall  be  issued.  It  shall  so  de- 
clare in  the  resolution  of  Intention,  and  specify 
the  rate  of  interest;  that  a  like  description  of 
the  bonds  shall  be  inserted  In  the  resolution  or- 
dering the  work,  in  the  resolution  of  award,  and 
In  all  notices  required  to  be  posted  or  published, 
and  that  a  notice  that  a  bond  win  Issue  for 
each  assessmuit  of  $25  or  more  remaining  un- 
paid tor  30  days  after  the  date  of  the  warrant 
•bail  be  Included  in  the  warrant  Section  4,  as 
amended  by  St  Iftll,  p.  1201,  preaeribea  a  form 
of  bond  containing  a  statement  as  to  the  term 
of  the  bond.  HeM,  that  the  determination  of 
tbe  period  for  which  the  bonds  are  to  run  Is  an 
act  of  legislation  committed  to  the  city  conndl, 
and  cannot  be  exercised  by  ministerial  officers 
such  a*  the  street  wperintendant  m  dty  trea» 
urer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S|  1140-1144;  Dec. 
Dig.  4»»486.] 

2.  HUNICIFAX.  COBPOBATIOVS  «S»445— STBERT 
iHPBOVElfXKn  —  IBBCQCUHTIBB  ZM  PBO- 
CKIDinOS. 

The  fallnra  of  the  reaolutioii  of  intention  to 
state  tbe  term  of  tbe  bonds  or  an  Imperfect 
statement  therein  of  such  period  does'not  affect 
the  jurisdiction  of  tbe  council  to  have  the  work 
done,  since  while  such  proceedings  must  strictly 
follow  the  statute,  the  statute  doea  not  require 
the  resolution  of  intention  to  state  such  period, 
and  tbe  provision  for  bonds  Is  for  the  benefit  of 
the  property  owner,  to  enable  bim  to  pay  in  in- 
stallments, and  tbe  proceedings  for  totting  the 
contract  doing  the  worlt  and  making  the  assess- 
ment are  the  same  whether  bonds  are  authorised 
or  not 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  1 1065;  Dec  Dig.  4==> 
445.] 

3.  MUNICIPAt,  COBFOBATIOHS  ^S>485— STBBBT 
IMPB0VEMEWT9— ASBEaSMKUT  OW  BimFITS— 
iBEKOUUBrriBS. 

As  the  property  owner  ^an  elect  at  any 
time  within  80  days  after  the  warrant  is  issued, 
to  pay  cash  or  permit  bonds  to  be  issued,  for  bis 
assessment,  and  as  the  statute  requires  the  war- 
rant to  include  a  notice  deacribmg  the  bonds, 
the  council  must  Sx  the  term  of  the  bonds  be- 
fore the  warrant  is  Issued,  and  such  term  must 
be  stated  In  the  warrant,  and  a  warratit  issued 
prior  to  such  determiDation  is  premature  and 
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ineffectual  so  far  u  uaanmeots  weeediwg  $SS 
are  concerned. 

[Ed.  Note.— For  other  eases,  see  Mmi^pal 
CJorporations,  Gent  Dig.  M  1140-1144;  Dee. 
Dig.  «s»4S5.] 

4.  MimiCIPAL  CPBFOBATIONS  iBl  llQg  QlBMET 
lUPBOVEUENTa  —  ASSESSVENT  OT  BENKTITB 

— Ibbeoulabitieb. 

While  the  term  of  the  bonds  must  be  deter- 
mined before  the  warrant  is  Issued,  there  is 
nothine  in  the  statute  or  In  tbe  object  and  pur- 
pose of  the  bond  act  requiring^  an  earlier  deter- 
mination, and  the  determinatiw  may  be  made 
at  any  time  before  the  warrant  is  issoed. 

[Ed.  Note.— For  other  cases,  see  Mnnldpal 
Corporatlona.  Oint.  Dig.  H  1140-1144;  Daft 
Dig.  «=»480a 

5.  MuRiczPAi.  OoKPOUTxoirs  «=3»486— Srsm 

iMFBOTEItBWra— ASSEBBMENT  Or  BKHEFIIB- 
iBBEOTTUBrnKS. 

Though  a  warrant  iasued  prior  to  the 
council's  determination  of  the  term  of  the  bonds 
was  premature  and  Ineffectual  ao  far  aa  aaocas 
menta  of  $25  and  over  were  concerned,  the  de* 
feet  might  be  cured  by  tbe  iaauance  <«  «  new 
warrant  after  such  determinati(HL 

[Ed.  Note.— For  other  casa^  see  Mtmieipal 
Corporations,  Gent^  Dig.  H  1140-1144;  Dee. 
Dig.  «=»486.] 

Department  1.  Appeal  from  8iq;>eTior 
Court,  Earn  Oounty;  FmI  W,  BenDet^ 

JuAge. 

Action  by  O.  Ccdin  against  the  Federal  Coo- 
Bt ruction  Company  and  othana.  From  a 
judgment  for  defendantat  ^alntlfl  iq^eala. 
Beversed. 

Matthew  fl.  Plats  and  a  S.  Arnold,  botb 
of  Batosfl^  tor  appaUant  BclUn  X^lid. 
of  Bakemfield,  and  H.  BL  IMla»  of  San  Fcan- 
deco,  for  respondents. 

SHAW,  X   In  this  case  the  plalntUt  soad 

to  enjoin  the  dty  treasurer  and  street  soper- 
Intendent  of  Bokersfield  from  isBnlnff  bonds 
for  the  amount  due  on  a  street  wwk  aoocas 
ment  against  prt^ierty  of  the  plalntUL  The 
Federal  Construction  Company  was  tbe  con- 
tractor who  constructed  the  tmproTonait, 
and  it  is  made  a  party  defendant  The  court 
conduded  that  the  bonds  were  duly  author^ 
iced,  and  refused  the  bijuncti<m  prayed  for. 
From  this  judgment  plaintiff  appeals. 

The  only  defect  attributed  to  the  proceed- 
ings leading  up  to  the  Issuance  of  the  pro- 
posed bonds  is  the  fact  that  tbe  resolution  cA 
intention,  up<»i  which  the  proceedings  were 
based,  does  not  specify  the  period  for  whldi 
the  bonds  were  to  run.  Its  language  on  thst 
point  Is:  "Said  serial  bonds  shall  extend  over 
a  period  not  exceeding  five  years  from  their 
date."  No  protest  or  other  objection  was 
made  by  the  plaintiff  or  any  other  prc^terty 
owner  to  the  proceedings.  The  contract  was 
regularly  awarded,  the  work  was  completed, 
and  tbe  assessment  and  warrant  were  regu- 
larly made  and  recorded.  At  the  time  tbe 
suit  was  begun  the  superintendent  of  streets 
had  certifled  tbe  list  of  assessments  to  the 
clt7  treasurer,  and  the  treasurer  was  about 
I  to  issue  the  bonds.   The  resolution  of  intao- 
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Ooa  waa  passed  on  Jnly  10.  1911.  At  that 
time  tbe  amendments  of  1911  of  sectloiui  2 
and  4  of  the  Street  Bond  Act  (Stata.  1911, 
1201),  tbe  amendment  of  1899  of  section  S  of 
said  act  (Stata.  1899,  40),  tlie  amendments 
of  1006  to  section  3  of  tbe  Vrooman  Act 
(Stats.  ^905,  93).  and  tbe  amendment  of  1909, 
adding  section  S%  to  the  Vrooman  Act 
(StatB.  1909,  31).  were  In  force  and  constitute 
the  law  goTemlng  the  proceeding. 

The  passage  of  the  resolution  of  Intention, 
as'proTlded  In  section  3  of  the  Vrooman  Act, 
Is  the  first  step  In  the  proceeding.  Section  2 
of  tbe  Bond  Act  provides  that  the  city  conn- 
dl  "shall  bare  the  power,  In  Its  discretion,  to 
determine  that  serial  bonds  shall  be  Issued 
*  *  *  to  represent  assessments  of  twenty* 
fire  dollars  or  over  for  the  cost  of  any  work 
or  improTement  authorized  by  the  said  street 
work  act  Said  serial  bcmds  shall  extend 
over  a  period  not  to  exceed  ten  years  from 
their  date,  and  an  even  annual  proportion 
of  tbe  principal  sum  thereof  shall  be  pay- 
able, by  coupon,  cm  the  second  day  of  Janu- 
ary every  year  after  tbelr  date,  until  the 
whole  is  paid,"  and  that  tbe  interest  shall 
not  exceed  10  per  cent  per  annum.  Section 
3  of  the  Bond  Act  provides  that,  when  the 
dty  council  determines  that  serial  bonds  may 
issue  for  the  expenses  of  any  work  under 
tbe  street  work  act — 

*it  shall  80  declare  Id  tiie  resolotlon  of  intention 
to  do  said  work  and  shall  spedfr  the  rate  of  In- 
terest which  they  shall  bear,  ^e  like  deserip* 
tion  of  said  bondi  shall  be  inserted  In  the  resolu- 
tion ordering  the  work,  in  the  resolutioD  of 
•ward,  and  In  all  notices  of  said  proceedings  re* 
quired  by  said  street  work  act  to  be  posted  or 
pabHshea;  and  also  a  notice  that  a  bond  will 
UBue  to  represent  each  assessment  of  twenty- 
five  dollars  or  more  remaining  unpaid  for  thirty 
days  after  the  date  of  the  warrant,  or  five  days 
after  the  decision  of  said  council  upon  an  appeal, 
and  describing  the  bonds,  sliall  be  included  in 
tiie  warrant  provided  for  in  section  9  of  said 
•treet  work  act" 

Sectitm  4  of  the  Bond  Act  sets  oat  the  fwm 
<a  the  bond  in  fall.  Among  tbe  provMons 
prescribed  Is  the  statement  that : 

"The  term  of  this  bond  is   years  from 

Its  date,  and  at  the  expiration  of  said  time  the 
whole  sum  then  unpaid  shall  be  due  and  pay- 
able; but  on  the  second  day  of  January  of  each 
year  after  its  date,  an  even  annual  proportion 
of  its  whole  amount  Is  due  and  payable,  upon 
presentation  of  tbe  coupon  therefor,  until  tbe 
whole  is  paid.** 

Said  section  also  [orovldes  that  annual  cou- 
pons shall  be  attached  to  each  bond  for  an 
even  annoal  iwcqportlon  of  the  principal 
thereof. 

£1 , 2]  The  resolution  does  not  state  defi- 
nitely the  time  for  which  the  bonds  are  to 
mn.  It  fixes  tbe  maximum  time  only.  Any 
period  less  than  five  years  would  fulfill  Its 
mandate.  Until  the  actual  period  Is  posi- 
tively fixed,  tbe  amount  of  tbe  annual  pay- 
ment would  remain  uncertain.  The  property 
owner  would  not  know  tbe  terms  of  his 
obUgatimi,  if  be  elected  to  sufFer  bonds  to 
Issue  for  tbe  assessment  against  his  proper- 
ty.  The  appellant  contenda  tbat  this  omis- 


sion Invalidates  tbe  assessment  and  makes 
the  entire  prooeedlng  void  from  the  begin- 
ning. We  do  not  think  it  goes  so  far.  It  is 
true  that  the  determinaUcm  of  tbe  period 
for  which  tbe  bonds  are  to  run  Is  an  act  of 
legislatlcm  wbldi  the  statute  commits  to  the 
dty  coandL  It  cannot  be  exercised  by  min- 
isterial officers,  such  as  the  street  superin- 
tendent or  dty  treasurer.  Also  it  is  tbe 
rule  that  proceedings  of  this  character  must 
strictly  follow  the  statute  by  which  they  are 
antborized.  While  this  cannot  be  gainsaid, 
it  is  also  true  that  It  is  not  tbe  province  of 
tbe  courts  to  insert  in  sucb  statutes  leqalre* 
ments  not  expressed  by  tbe  language,  nor 
necessarily  implied  therefrom. 

There  is  no  provlsltm  of  the  statute  whldi 
requires  tiiat  tbe  resolution  of  Intention  to 
do  the  w<ffk  shall  state  the  period  the  bonds 
are  to  nm.  Section  8  df  the  Bond  Act  re- 
quires that  It  sball  state  the  fact  tiiat  bonds 
may  be  Issued  and  the  rate  of  Interest  tbey 
shall  bear,  but  it  does  not  require  it  to  state 
the  period.  Secti<Hi  3  of  tbe  Street  Work 
Act  declares  that  the  passage  and  due  publi- 
cation of  the  resolution  of  intention  shall 
glre  the  coondl  Jurisdiction  to  order  the 
work  done.  It  follows  that  tbe  failure  of 
that  resolution  to  state  tbe  period,  or  an 
tmp«rfect  etatemait  tit  sndi  period  Oianln, 
does  not  affect  tbe  JnrlsdlotlMi  thneby  ao> 
qniied. 

[1, 4]  Hie  prorlBkm  fi»  bondB  Is  for  tbe 
ben^t  oC  tbe  pnverty  owner,  to  enable  lilm 
to  pay  In  InstaUmrati;  instead  ot  cadk,  on 
conptetion  at  the  woA.  nw  proceedings 
for  tbe  lettins  of  tbe  oontiact,  dfdng  tbe 
work,  and  making  tbe  aseeasmwit  are  pre- 
daely  ttie  same  where  bonds  an  antborteed 
as  where  Qwy  axe  not  To  socb  proceedings 
tbe  issuance  of  boods  has  no  ration  and 
the  term  Is  of  no  Importance.  To  enable  the 
property  owner  to  act  Intelligently  In  electing 
whether  to  pay  cash  or  suffer  bonds  to  is- 
sue for  his  assessment,  he  should  know  tbe 
term  they  are  to  mn  before  he  acts.  Under 
tbe  statute  In  force  at  the  time,  be  could  so 
elect  at  any  time  after  tbe  warrant  was  Is- 
sued, and  before  tiie  expiration  of  30  days 
therefrom.  It  would  therefore  be  necessary 
that  the  council  should  fix  the  term  before 
the  warrant  was  Issued.  Section  3  of  the 
Bond  Act,  with  respect  to  all  papers  other 
than  the  warrant,  merely  requires  that  they 
shall  conform  to  the  resolution  of  Intention ; 
that  Is,  that  tbey  shall  state  tbe  rate  of  In- 
terest on  the  bonds  and  the  fact  that  tbey 
may  issue.  But  it  requires  the  warrant  to 
tndnde  a  notice  "describing  the  bonds."  As 
the  property  owner  must,  upon  Its  Issuance, 
determine  his  course  in  tbe  matter,  it  should 
Inform  him  of  the  term.  Hence  the  phrase 
"describing  the  bonds,**  in  that  part  of  said 
section  3  should  be  construed  to  intend  a 
descripti<Hi  suffldent  for  all  the  purposes  to 
be  served  by  tbe  warrant.  Consequently  It 
must  state  the  term  the  bonds  are  to  ma, 
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It  follows  that  the  conncU  most  fix  the  term 
before  the  warrant  Is  iasaed.  The  bond  Is  a 
Iten  upon  the  property.  The  statute  con- 
tains no  proTlaion  requiring  that  bidders  for 
the  work  shall  be  advised  of  the  terms  of 
the  bonds  before  the  bids  are  made,  or  when 
the  contract  Is  let  The  theory  of  the  Bond 
Act,  respecting  bidders,  seems  to  be  that  the 
security  of  the  property  and  the  rate  of  In- 
terest flxed  make  the  bonds  equivalent  to 
cash,  as  Indeed  they  should  be ;  for  the  con- 
tractor cannot  ascertain  whether  he  Is  to 
receive  cash  tr  bonds  until  after  the  war- 
rant is  issued  and  the  property  owner  has 
made  his  election.  Inasmuch  as  the  time 
of  fixing  the  term  Is  not  mentioned  in  the 
statute,  but  is  left  entirely  to  the  discretion 
of  the  council,  it  follows  that  it  may  be  done 
at  any  time  before  action  upon  It  becomes 
neressary.  Such  action  does  not  appear  to 
be  necessary  until  the  warrant  is  to  be  pre- 
pared. We  And  nothing  In  the  statutes  on 
the  subject  or  In  the  object  and  purpose  of 
the  Bond  Act  which  makes  an  earlier  deter- 
mination of  thig  period  esBoitlal  to  ttie  pro- 
ceeding. 

The  warrant  Issued  recites  that  the  bcHids 
to  be  Issued  for  the  cost  of  the  work  shall 
bear  interest  at  8  per  cent,  pet  annum,  and 
shall  extend  "over  a  period  of  time  ending 
four  years  from  and  after  the  second  day 
of  January,  next  succeeding  their  date." 
The  complaint  alleged  that  the  Iota  belonging 
to  the  plalntlfC  are  assessed  for  more  than 
$26  each,  that  said  assessments  remain  un- 
paid, and  that  the  treasurer  threatens  to 
issue  bcmds  therefor  In  the  manner  required 
by  the  statute  and  warrant  aforesaid.  It  Is 
further  alleged  that  the  Iraard  of  trostees 
never  made  an  order  flzlng  the  period  of 
time  over  whldi  the  bonds  were  to  extend. 
If  this  allegatltni  1>  true,  It  would  fbllow 
that  the  statement  in  the  warrant  fixing  the 
period  was  the  act  at  tJie  street  superin- 
tendemtt  and  that  he  bad  no  authority  to 
make  It. 

[f  ]  The  result  Is  that,  aa  ttie  record  stands, 
the  la8nan<»  ot  bonds  la  nnauthorlaed,  and 
that  none  can  be  issued  until  the  conncll 
Itself  shall  declare  tbe  period  ttiey  are  to 
run.  The  property  owner  has  a  right  to  have 
a  warrant  suffldent  in  law  to  authorize  the 
issuance  of  bonds,  In  order  tbat  be  may  then 
exercise  his  option  to  pay  cash  or  sufter 
bonds  to  18SU&  Until  snch  right  la  given  he 
may  refuse  payment  of  the  assessment.  The 
Issuance  of  the  warrant  prior  to  such  decla- 
ration by  the  council  of  tbe  period  tbe  bonds 
should  run  was  premature,  so  far  as  assess- 
ments of  $25  and  over  are  concerned.  The 
plalntltC  was  not  entitled  to  a  perpetual  in- 
junction, however.  The  defect  may  yet  be 
cured.  The  statute  does  not  limit  the  time 
within  which  the  warrant  may  issue.  Our 
decisions  are  to  the  effect  that,  as  the  war- 
rant heretofore  issued  was  ineffectual  to  per- . 


feet  the  assessments  exoeedlhg  $25,  or  to  set 
the  time  limit  for  paymrait  thereof  runnins, 
another  warrant  for  the  assessments  remain- 
ing unpaid  may  be  Issued  after  the  eonncil 
shall  have  declared  tbe  term  of  the  bonds. 
Blmmelman  v.  Cofran,  36  Cal.  411;  Dyer  v. 
Scalmanlni,  69  Cal.  610,  11  Pac.  327 ;  Wood 
V.  Strother,  76  Cal.  647,  18  Pac.  766,  9  Am. 
St,  Rep.  249.  These  were  cases  where  tbe 
assessment  was  wholly  ineffective  for  some 
reason,  as  for  lack  of  a  signature.  But  the 
same  principle  should  apply  where  the  war- 
rant is  Ineffective  because  of  any  tectmical 
omission  which  can  be  supplied.  In  view  of 
this  conclusion,  all  that  the  plaintiff  is  en- 
titled to,  upon  the  facts  stated  In  tbe  com- 
plaint, Is  an  injunction  restraining  the  Issu- 
ance of  tbe  bonds  and  the  collection  of  the 
assessments  np<m  his  pn^rty,  until  tbe 
council  shall  have  declared  the  term  of  tbe 
bonds  and  caused  a  new  warrant  to  be  Is- 
sued. The  court  below  erred  in  sustaining 
tbe  demurrer  to  the  complaint. 
The  judgment  is  reversed. 

We  eoncor:  SLOSS»  J.;  lAWLOB,  J. 

an  Cal.  431) 
Id  r«  FRIEDMAN'S  ESTATE. 

HEBREW  HOME  FOR  AGED  DISABLED 
et  aL  V.  FRIEDMAN  et  aL 

(S.  F.  7049.) 

(Supreme  Oonrt  of  Oalifomia.  Dea  U,JL915.) 

1.  Wills  «=3>15— Gifts  to  Cha  rttt— Extkitt. 

Under  the  direct  provirions  of  Civ.  Code, 
(  1313,  one  leaving  legal  hdrs  cannot  devise  or 
bequeath  more  than  one-third  of  his  estate  to 

charity. 

[Ed.  Note.— For  other  cases,  see  VnSlM,  Cent. 
Dig.  f  36;  Dec.  Dig.  «ss>16.] 

2.  Judges  ^»48  —  DisqiTAUiiakTioii  —  bCis- 
ooNDuoT  or  CovrrsBL. 

Misconduct  of  oouosel  In  a  proceeding  for 
the  settlement  of  an  estate  does  not  show  bStia 
or  prejudice  on  the  part  of  the  judge. 

[Ed.  Note.— For  other  cases,  see  Jndfss.  Ooit. 
D^  S8  187.  188;  Dec.  Dig.  «s»49.] 

8.  EXECDTOBS  AND  ADMIKISTaATOBS  «=»314— 

Pabtxu.  DisTBiBtmoN— -Bight  to  Fetitxoh 

FOB. 

Whether  a  charitable  corporation  was  mere- 
ly the  beneficiary  of  property  devUed  in  trust 
for  it  under  Civ.  Code,  {  857,  or  was  the  resMa- 
ary  legatee  of  the  testator's  estate.  It  Is  end* 
tied  to  petition  for  partial  diatribution. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
AdminiBtrators,  Cent.  Dig.  S|  1274r-1297 ;  Dec 
Dig.  ^=>314.] 

4.  EXXOUTOBS  AMD  AoUINIBTaATOBS  «=»315— 

Pabtial  DxsxBiBDTioH— luBiLnr  oj*  Bxmo- 

UTOB. 

No  liability  attaches  to  an  executor  for  his 
compliance  with  the  decree  of  partial  distribu- 
tion in  favor  of  a  beneficiary  who  was  admit- 
tedly entitled  to  the  amount  prayed  for. 

[Ed.  Note.— For  other  caees,  aee  Execntora 
and  Administrators,  Cent.  Dig.  H  12&S-1314: 
Dec  Dig.  «=>315.) 

6.  JUDOES  ^=949— DlSQtJAXXFIOATIOIC— PBEJTT- 
OICE. 

A  testatm*,  believing  himself  without  h^ra. 
devised  and  bequeathed  all  bis  property  for  tbe 
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benefit  of  a  Jewiah  home  Thereafter  many  ri- 
Tal  daimantfl  appeared,  and  a  bitter  contest 
arooe.  After  considerable  delay  the  home  filed  a 
petition  for  partial  diatribuaon.  All  of  the 
claimants  consented  or  announced  that  thej 
wonld  not  appeal,  bat  the  executor  opposed  the 
distribntion.  At  the  time  of  the  order,  which 
was  in  1910,  the  court  notified  the  attorney  for 
tbe  executor  that  he  should  not  appeal,  and  also 
advised  the  executor  not  to  appeal,  and  there- 
after tbe  home,  which  had  objected  to  the  ac- 
counts of  two  of  tbe  executors  on  tbe  ground 
that  titey  bad  shared  in  tbe  fees  awarded  their 
attorneys,  withdrew  their  objections.  Over  two 
years  later  attorneys  for  one  line  of  claimants 
filed  their  notice  of  intention  to  move  for  a  new 
trial  in  the  proceeding,  and  filed  an  affidavit  set- 
ting up  the  prejudice  of  tbe  jadge,  and  subse- 
quently filed  an  affidavit  of  disqualification  of  the 
probate  jndge  to  hear  the  motion  on  the  ground 
of  bis  prejudice,  claimine  that  he  bad  advised 
the  executor  and  advised  counsd,  and  that  he 
bad  not  furnished  claimants*  attorneys  with  a 
copy  of  tbe  findings  five  days  before  entry  of  the 
decree,  as  he  had  agreed.  It  further  appeaired 
that  before  the  decree  was  rendered  the  attor- 
ney for  tbe  claimants  notified  tbe  court  of  the 
death  of  one  of  the  claimants,  and  prayed  ap- 
pointment of  a  special  administrator.  Prayer 
for  appointment  was  held  up  until  the  attor- 
neys for  the  Jewish  home  were  given  an  oppor- 
tunity to  appeal.  Held,  that  tbe  conduct  of  the 

t'udge,  taken  together,  did  not  show  prejudice  or 
ias  amounting  to  a  disqualification,  the  failure 
to  furnish  findings  doubtless  being  due  to  in- 
advertence, and  all  other  acts  b«ng  done  to 
see  that  the  home,  which  was  admittedly  enti- 
tled, was  not  delayed  in  the  enjoyment  of  the 
gift;  there  being  nothing  wrong  m  admonishing 
counsel. 

P<d.  NoteL—FoT  other  caaea,  see  Jndgea,  Cent 
Dig.  H  187, 188;  Dec.  Dig.  «S949.] 

6.  JcDOKa  4=o51— DisQTTAUFiOATiow— What 

Con  ffTRUllES. 

Whether  a  judge  is  disqualified  from  brai^ 
ing  a  proceeding  by  reason  of  his  prejudice  is  a 
question  for  iiis  own  determinatiou  in  tbe  first 
instance. 

[Ed.  Note.— For  other  cases,  see  Judgea,  Cent 
Dig.  M  224-231 ;  Dec  Dig.  «=951.I 

In  Bank.  Appeal  trom  Superior  Oonrt, 
Clt7  and  Coiinty  of  San  Frandsoo ;  Hun.  F. 
Graham,  Judge. 

Application  bjr  the  Hebrer  Home  for  Aged 
Disabled  and  others  against  lAebe  Friedman 
and  othen  and  Edward  X  Lynch,  adminis- 
trator <ji  the  estate  of  Julius  Friedman,  de- 
ceased, and  others.  'An  order  of  partial  dis- 
tribution being  granted,  the  last-named  de- 
fendants, wbo  moved  tor  new  trial,  moved 
for  a  transfer  of  all  the  matters  and  proceed- 
Ings  to  another  department  of  the  superior 
court  on  the  ground  of  prejudice  of  the  judge, 
and  from  an  order  denying  tlielr  motion,  they 
appeaL  Affirmed. 

Houghton  &  Houghton,  of  San  Francisco 
(SolllTan  &  SuUlvan  and  Tbeo.  J.  Roche,  of 
San  Fzandsco,  of  counsel),  for  appellants. 
Charles  W.  Slack,  Marshall  B.  Wood  worth, 
X^dmund  Taussky,  D.  Frledenrich,  Edgar  D. 
P^otto,  Marcus  Rosenthal,  H.  I.  Kowalsky, 
of  New  Tork  City,  and  A  A.  Sanderson,  Cul- 
Itnan  ft  Blckey,  and  Ghickering  ft  Gregory,* 
all  of  San  Frandsco,  for  respondents. 


HBNSHAW,  J.  In  tlie  probate  court  of 
the  city  and  county  of  San  Frandsoo,  Hon.^ 
Thomas  F.  Graham  presiding,  and  In  the 
matter  of  the  estate  of  Julius  Friedman,  de> 
ceased,  iwllcatlon  was  made  under  section 
170  of  the  Code  <tf  Clrll  Procedure  fbr  a 
transfer  ,  of  all  the  matters  and  proceedings 
in  said  estate  to  another  department  of  the 
superior  court.  Tbe  motion  was  denied,  and 
from  the  order  denying  it  tbia  appeal  is 
taken. 

Julius  Friedman  died  testate  In  1000,  and 
his  will  was  duly  admitted  to  probate.  Tbe 
inventory  value  of  his  estate  In  that  year 
was  $466,000,  and  It  has  since  enhanced  in 
value.  The  will  was  olographic.  It  declared 
that  tbe  testator  knew  of  no.  relatives  wbo 
could  lay  claim  to  any  portion  of  Ms  estate- 
It  left  bequests  to  friends  to  the  amount  uf 
$30,000,  a  trust  fund  for  the  poOT  of  his  na- 
tive dty,  Mitau,  in  the  sum  of  $50,000.  other 
bequests  aggregating  $20,000  to  named  or- 
phan asylums  and  charitable  institutions  In 
San  Frandsco,  and  finally  directed  that: 

"Tbe  entire  leridue  so  found  shall  go  and  be 
given  to  the  within  mentioned  society,  Hebrew 
Home  for  Aged  Disabled  ot  San  Francisco,  Cnl., 
as  an  additional  donation  by  me  given  towards 
the  support  of  the  within  mentioned  to  be  rein- 
corporated Hebrew  Hospital  &  Home  Associa- 
tion for  Aged  Disabled  of  California.  They 
[tbe  executors]  are  then  directed  to  close  up  my 
estate  by  delivering  all  tbe  balance  of  tbe  prop- 
erty remaining  in  their  bands  belonging  to  me, 
real,  personal  and  mixed.  In  trust  to  the  sodety 
named  Hebrew  Hohie  for  Aged  Disabled  of  Saa 
Francisco,  California.  Present  value  to  be,  say, 
about  $200,000,  more  or  less  which  I  hereby 
give,  bequeath  and  devise  unto  the  board  of 
directors  of  said  aodetr  to  be  received  and  em- 
ployed by  said  board  Of  directors  for  the  follow- 
ing trust  and  purpose: 

"The  said  board  of  directors  shall  receive  said 

?roperty  in  trust  for  said  sodety,  in  its  name,  and 
rom  me  as  a  fund  by  me  given  for  the  benefit  of 
said  society  and  to  be  used  by  It  for  the  sole 
purpose  of  building  a  hospital  and  suitable  bome, 
namely,  said  board  of  directors  shall  set  apart 
the  sum  of  $150,000  and  designate  the  fund  as 
'hospital  fond.*  And  the  $50,000  remaining  out 
of  said  above  mentioned  ^00,000  shall  be  de- 
signed as  'home  fund.*  and  shall  take  about 
$10,000  from  each  fond  for  tbe  purpose  of  pur- 
chasing say  from  about  twenty  to  thirty  acres  of 
land  at  either  of  the  outside  limits  of  this  city, 
or  San  Mateo,  Alameda  or  Maiin  county,  ui 
this  state. 

"The  said  board  of  directors  shall  then  erect 
on  said  land  a  hospital  bailding  with  all  modem, 
sanitary  improvements,  equipped  and  furnished 
with  about  ofty  beds. 

"The  board  of  directors  of  said  Hebrew  Home 
for  Aged  Disabled  are  also  directed  to  dispose 
of  their  small  property  on  Lombard  street  in 
this  dty,  occupied  and  known  as  Home,  and 
erect  on  said  land  a  suitable  Htxne  for  said  sen 
dety. 

"It  Is  my  wish  that  the  said  board  of  directors 
of  said  Hebrew  Home  for  Aged  Disabled  of  San 
Frandsco,  California,  shall  liquidate  all  said 
corporation  may  then  be  owing  and  apply  to 
court  for  the  dissolution  of  said  corporation  and 
immediately  thereafter  rdncorporate  under  the 
name  and  style  of  Hebrew  Hospital  &  Home 
Association  for  Aged  Disabled  of  California.  It 
is  my  will  that  I.  M.  EVledberg  and  Edward  R. 
Lande  join  as  members  of  said  sodety  (being  two 
of  my  executors)  and  be  authorized  as  direo- 
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tors  of  the  baOdlnr  and  finaodal  committee  to 
serve,  if  poeslble,  untfl  said  boildings  are  finish- 
ed and  ready  for  occupancy,  they  snowing  my 
wish  how  it  shoold  be  built" 

[1]  If,  In  fact,  the  deceased  did  leave  belrs 
at  law,  his  will  would  be  invalid  as  to  two- 
tblrds  of  his  estate,  which  would  descend  to 
those  belrs.  Civ.  Code,  |  1313.  The  residu- 
ary legatee  in  1901  instituted  the  special  pro- 
ceeding contemplated  by  section  1604,  Code 
of  CtvU  Procedure,  to  determine  heirship  tii 
this  estate.  Claimants  to  a  number  exceed- 
ing 300  came  forward  asserting  heirship. 
They  appeared  from  all  quarters  of  the  globe. 
Depositions  were  taken,  tbelr  claims  Inves- 
tigated, and  the  major  portion  of  them  were 
eliminated  from  consideration.  There  were 
left  five  seta  of  claimants,  known  as  the  Kh- 
gan  dalmanta,  the  Qrunwaidt  claimants,  the 
Bernstein  claimants,  the  Uebe  Friedman 
claimants,  and  the  Jacobson  claimants.  The 
matters  connected  with  the  administration  of 
this  estate  came  successively  before  dlfTerent 
judges  in  probate.  In  January,  1907,  Judge 
Graham  began  to  preside  over  the  probate 
department  in  which  this  administration  was 
pending,  and  has  continued  so  to  preside 
ever  since.  The  calamity  of  April,  1906,  de- 
stroyed the  voluminous  records  of  this  es- 
tate, and  vast  labor  was  spent  and  much 
time  consumed  in  the  restoration  of  these 
records,  which  was  finally  accomplished  sev- 
eral years  thereafter  by  the  attorneys  for  the 
executors.  In  December,  1909,  the  Hebrew 
Home  for  Aged  Disabled  filed  a  petition  for 
partial  distribution.  All  other  bequests,  char- 
itable and  personal,  had  been  paid.  About 
ten  years  bad  elapsed  since  Friedman's 
death.  The  petitioner  had  received  none  of 
the  fruits  of  bis  bounty,  and  it  asked  that 
there  be  distributed  to  It  less  than  one-third 
of  the  residue  of  his  estate — the  amount 
which  nnder  tlie  law  the  testator  waa  enti- 
tled to  bequeath  and  the  charitable  Institu- 
tion entitled  io  receive,  even  if  the  testator 
left  belrs.  Before  this  application  waa  made 
the  trial  of  the  special  proceeding  nnder  sec- 
tion 1664,  Code  of  Civil  Prooediue,  bad  com- 
menced. Certain  demutrers  were  tnt^posed 
to  thU  petition  for  partial  dlstrtbation.  In- 
comi^ete  taearli^  were  had  in  this  matter 
during  the  spring  and  autumn  of  1910;  The 
demurrers  at  Houghton  &  Honghton,  repre- 
senting the  Kagan  claimants,  and  of  Mar- 
shall Woodworth,  representing  tlie  executor 
Lande,  presented  a  legal  question  touching 
the  construction  of  the  will ;  the  contraitlon 
being  .that  Qie  Hebrew  Home  for  Aged  Dis- 
abled was  not  by  Uie  will  made  the  direct 
recipient  of  the  testator's  bounty,  but  was 
merely  a  benefldary  of  a  trust  created  by  the 
will,  that  the  wUl  contained  a  direct  bequest 
of  the  residuum  to  the  trustees  of  the  He- 
brew Home,  who  ^one  were  entitled  to  take, 
and  that  consequently  the  Hebrew  Home,  as 
a  petitioner  for  direct  distribution  to  Itself, 
had  no  standing  In  court.  These  demurrers 
were  overruled.  Mo  one  questioned  but  that 


the  Hebrew  Home  either  directly  or  through 
its  trustees  was  entitled  to  the  partial  dls- 
tributlon  which  It  sought,  and,  as  tt  bad  for 
ten  years  been  denied  enjoyment  <tf  prop- 
erty  bequeathed  for  Its  benefit,  strong  reaam 
ap[>eared  why  this  distribution  should  be  or- 
dered. Certain  minor  differaices  of  opinion 
arose  as  to  the  character  at  property  which 
should  be  distributed,  whether  It  shoold  be 
an  In  money,  or  a  part  in  money,  a  part  In 
land,  ai^  the  remainder  In  personal  secnil- 
ties  of  various  kinds.  Tlw  court  having  de- 
clared its  IntKitloa  to  make  the  decree,  tli«e 
■eema  to  have  been  a  general  ezineaslon  of 
a  desire  upoa.  the  part  of  the  rlnl  claimants 
to  hdrsblp  eiqiressed  by  one  of  th^  at- 
torneys): 

"That  every  diarity  which  was  named  or  re* 
ferred  to  In  the  will  of  Julius  Friedman  should 
have  and  receive  of  his  property  all  that  they 
would  be  entitled  to  recave  under  the  laws  of 
the  state  of  California  had  the  vrovidiHks  cC  Om 
will  been  good  and  saflident. 

Judge  Graham  then  directed  the  attomer^ 
for  the  Home  to  prepare  a  form  of  decree 
and  suggested  that  the  attorneys  of  the 
claimants  of  the  Home  and  of  the  executors 
confer,  and.  If  possible,  agree  upon  the  form 
of  the  decree.  The  matter  came  up  for  hear- 
ing upon  September  27,  1910.  A  decree  had 
been  prepared,  a  stipulation  to  be  signed  by 
the  various  attorneys  and  counsel  consulting 
to  It  had  also  been  drawn,  and  the  proposed 
decree  and  stipulation  was  handed  to  Mr. 
Woodworth,  attorney  for  Executor  Lande, 
for  consideration  and  action.  All  of  Hon^ 
ton  &  Houghton's  clients  and  claimants  (ap- 
pellants herein)  assented  to  the  decree,  sav- 
ing one,  and  as  to  him  it  was  announced  tbat 
he  would  not  appeal.  These  facts  were  mads 
known  to  the  court  by  Judge  Slack,  appear- 
ing as  attorney  for  the  Hebrew  Hom^  and 
Judge  Slack  further  informed  the  court  that 
he  understood  that  Mr.  Woodworth, 
sentlng  Mr.  Lande,  intended  to  Interpoee  an 
objection  to  the  decree.  The  records  ot  tbe 
court  then  discloae  the  following: 

"Mr.  Woodworth:  Appearing  oa  bAalf  of  Mi; 

Lande— 

"The  Court  (Interruptmc) :  I  want  to  bt- 
struct  you  right  now,  Mr.  Woodworth.  that  yoe 
should  not  appeal  from  this  order. 

"Mr.  Woodworth:  It  Is  a  v«ej  serious  mst- 
ter,  your  honor. 

"The  Court:  I  want  to  see  these  pe<vle  get 
this  money. 

"Mr.  Woodworth;  The  position  we  take  is 
that  the  proper  party  is  not  before  the  court : 
and,  in  tna  second  place,  they  are  not  follow- 
ing out  the  terms  of  the  will ;  and  we  propose 
to  present  these  matters,  with  due  deference  to 
your  honor's  opinion  in  the  matter :  and  It  is  a 
very  serious  matter,  paying  out  flOO.OOO.  Who 
agrees  to  this — the  five  sets  of  claimants?  But 
we  are  the  ones  to  pay  it  out. 

"The  Court:  They  are  all  agreeing  to  it  be- 
cause the  court  sogmted  that  uiey  shonld  agre* 
to  it  *  *  *  This  matter  baa  beea  duly 
threshed  out  In  this  department,  and  I  hare  held 
•that  they  are  entitled  to  receive  this  money.  I 
dcm't  know  whether  I  have  any  power  to  stay 
the  hand  ol  the  sxecntors  tram  taking  an  appeal 
in  this  matter. 
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"Mr.  Woodworth:  If  your  lioDor  has  that 
^wer,^  we   yield   to   your   honor**  decision. 

"The  Ooart:  I  want  to  mak«  this  order,  and  I 
want  to  see  these  old  people  get  ttie  braefit  of 
some  of  this  money,  as  GoL  Eowals^  says*  and 
risht  away,  too.    •    •  • 

^*Mr.  Woodworth:  I  think  It  is  my  right,  Mr. 
Wise,  and  I  therefore  oEfer  the  last  will  and 
testament  of  Julius  Friedman  and  the  probate 
proceedings  as  the  same  appear  of  record  in  the 
restored  records,  and  I  also  desire  to  offer  at 
this  time  the  articles  of  incorporation. 

"The  Court:  Mr.  Londe.  do  yoa  approve  of 
this  stand  that  Mr.  Woodworth  has  taJien? 

"Mr.  Lande:  I  feet  so  much  impr^sed  by 
what  your  honor  has  said  that  I  am  <x>DstraIned 
to  take  away  my  former  position,  and  to  say 
that,  so  far  as  I  am'  conceroed,  executor  and 
individual,  I  will  right  now  here  in  court  sign 
a  stipulatioo  consenting  to  the  integrity  ana 
virtae  of  this  decree  and  its  permanency— its 
finality;  In  other  words,  notwitostanding  there 
may  be  a  grave  doubt  about  the  right  of  this 
corporation  to  receive  this  munificent  gift  as  a 
corporate  entt^*  notwlthstandliig  there  may  be 
legal  problems  involved,  I  am  wuUds  to  assume 
the  chance  and  carry  oat  the  wisnes  of  this 
court   •    •  • 

"Mr.  Wise:  I  want  to  suggest  to  voor  honor, 
In  view  of  tin  attitude  taken  by  Bfr.  Lande, 
•m  In  faee  of  the  suggestions  of  his  own  attor- 
ney, that  certain  objections  which  Judge  Black 
and  Ifaa  attorneys  for  tbe  Hebrew  Home  for 
Aged  Disabled,  were  called  upon  to  file  against 
the  account  lastly  submitted,  that  I  would  pro- 
pose, in  compliment  to  Mr.  Lande's  position, 
that  your  honor  permit  Judge  Slack'  ana  myself 
to  withdraw  from  the  files  of  this  court  the  ob- 
jections against  tbe  settlement  of  the  accounts 
presented  oy  -him ;  that  they  be  destroyed.  I 
would  also  BUgf^t  that  the  same  thing  6e  aoue 
with  the  objections  made  against  the  execntor, 
Mr.  Friedberg.  •  •  • 

"The  Court:  I  hope  the  aged  Hebrews  will 
liave  a  chance  to  ose  some  of  this  money  within 
n  short  tim& 

"Mr.  SlacA:  We  s^ipredate  your  honor's  posi- 
tion." 

We  have  felt  constrained  to  quote  the  rec- 
ord thus  at  length  because  It  Is  prlndiMiUy 
npoD  this  record  that  the  disqaalificatioii  of 
Judge  Graham  is  predicated.  But  to  pro- 
ceed with  the  narrative  of  facts.  It  will  be 
remembered  that  at  and  during  this  time 
tbe  trial  of  the  special  proceeding  under 
section  1664  was  in  progress.  That  trial 
continued  at  Intervals  before  the  court  untU 
Judge  Graham  rendered  bis  dedsloa  on  De- 
cember 14,  1812,  denying  all  of  the  asserted 
Tights  of  the  claimants  to  helr^p.  In  May, 
1913,  Messrs.  Boughtim  &  Houston  aerred 
and  filed  thdr  nottoe  of  IntentioQ  on  the  part 
of  the  Kagan  claimants  to  move  for  a  new 
trial  In  this  special  proceeding,  and  on  July 
8d  following  filed  a  lengthy  affidavit,  awom 
to  b7  one  of  the  Kagan  dalmants*  in  vhlch 
was  charged  Irregular  conduct  evidencing 
prejudice  and  bias  upon  the  part  of  Judge 
Graham  against  tbe  Kagan  dalmants  and  In 
faror  of  tbe  Hebrew  Home  on  the  hearing 
of  tbe  petition  of  tbe  Home  for  partial  dis- 
tribution on  Septonber  27,  1910,  tbe  record 
of  which  has  already  beoi  quoted.  Tbe  affi- 
davit dedares  that  by  reason  of  this  Mas 
and  prejudice  the  Kagan  claimants  were  pre- 
vented from  having  a  fair  and  impartial 
trial  in  tbe  separate  i^meeedlng  to  determine 
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heirship.  Aft^  the  filing  of  dds  affidavit 
Messrs.  Houghton  &  Houghton  proposed  a 
bill  of  exceptions  on  behalf  of  the  Kagan 
claimants  on  Uielr  motion  for  a  new  trial, 
and  this  bill  of  exceptions  was  settled  before 
Judge  Graham  and  filed  upon  April  11,  1014. 
On  April  30,  1914,  the  attorneys  for  the 
Kagan  claimants  agreed  In  open  court  that  the 
motion  for  new  trial  should  be  set  for  hearing 
on  May  15, 1914,  and  it  was  so  set  for  hearing 
by  Judge  Graham.  On  May  19,  1914,  another 
affidavit  sworn  to  by  tbe  same  Kagan  claim- 
ant was  filed.  This  affidavit  made  reference 
to  his  earlier  affidavit  on  file  and  sought  loi 
the  first  time  to  disqualify  Judge  Graham 
from  hearing  the  motion  for  a  new  trial,  up- 
on the  ground  of  the  prejudice  and  bias  shown 
at  the  hearing  on  September  27, 1910,  and  on 
the  further  ground  that  Judge  Graham  had 
given  advice  to  Mr.  Lande  on  matters  In- 
volved In  the  proceeding  for  a  new  trial. 
Still  further,  Judge  Graham  was  charged 
with  an  Irregularity  in  the  matter  of  tbe 
trial  of  tbe  special  proceeding  to  determine 
belrab^  growing  out  of  the  request  of  Mr. 
Houghton,  that.  If  Judge  Graham  should  de- 
cide to  sign  the  findings  as  they  are — 
"before  any  findings  are  signed  by  your  honor,  I 
ask  that  we  have  tbe  benefit  of  tbe  decree  serv- 
ed upon  us  so  we  may  have  It  for  Ave  days 
at  least  before  your  honor  signs  the  findings. 

"Mr.  SUek:  The  decree  wllf  simply  fbUow  the 
findings. 

"The  Court:  I  will  see  that  you  get  It." 

The  irregularity  lies  In  the  asserted  fact 
that  the  findings  were  signed  and  filed  wlQi- 
out  any  notice  to  tbe  attorneys  of  the  Kagan 
dalmants.  Still  further,  as  an  lir^ularlty 
it  was  charged  that  the  findings  and  decree 
had  been  signed  when  tbe  court  had  no  pow- 
er to  sign  them  by  reason  of  the  fact  that 
one  of  the  defendants  represented  Hough* 
ton  &  Houghton  had  died  before  the  findings 
were  signed  and  filed  or  the  decree  signed 
and  filed.  Complaint  is  made  that  upon  the 
application  of  Edward  T.  Houghton  upon 
the  suggestion  of  the  death  of  Elke  Cohen 
and  the  presentation  of  an  order  appointing 
him  special  administrator  of  her  estate  to 
be  substituted  in  the  proceedings  In  the 
place  of  Elke  Cohen,  deceased,  the  Judge,  in- 
stead of  granting  the  order  ex  parte,  con- 
tinned  the  matter  unUl  2  o'clo<^  of  the  aft- 
ernoon of  the  same  day,  to  permit  the  ap- 
pearance of  the  attorneys  for  the  Hebrew 
Home  In  the  consideration  of  the  matter. 
It  Is  shown  that  discusslpn  was  bad  as  to 
the  proper  practice;  that  tbe  court  sogg^* 
ed  that  counsel  would  consent  to  a  nunc  pro 
tunc  order;  that  objection  was  made  to  this, 
argument  was  had,  and  the  court  said: 

"I  want  to  cut  this  argument  short  I  want 
to  suggest  to  counsel  here  that,  unless  they  con- 
sent that  this  be  entered  prior  to  tbe  signing  of 
the  findiiw,  I  will  not  permit  any  changes.  The 
Supreme  Court  will  have  to  say  thu  I  must 
do  lf» 

[Ij  And,  finally,  durges  of  Improper  con- 
duct upon  the  part  of  the  attorneys  for  the 
Hetwew  Home  and  ot  Mr.  Woodworth,  at- 
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torney  for  Executor  Lande  In  the  argument 
of  these  varloiu  matters,  were  made.  These 
charges  are  here  adverted  to  only  for  the 
purpose  of  showing  that  they  have  not  been 
overlooked.  They  do  not  merit  and  will  not 
receive  detailed  consideration,  and  It  Is 
quite  sufficient  in  disposing  of  this  branch 
of  the  inquiry  to  say  that  the  improprieties 
charged  are  found  In  the  language  of  the 
record  above  quoted,  and  that  by  no  possible 
legitimate  Inference  from  that  record  can 
any  asserted  misconduct  of  the  attorneys 
form  the  basis  of  any  charge  of  bias  and  par- 
tiality on  the  part  of  the  Judge.  To  all  of 
these  charges  counter  affidavits  by  the  judge 
and  by  others  in  explicit  denial  were  Sled. 
A  thousand  pages  of  printed  argument  have 
been  presented  to  the  court  upon  the  one 
proposition  here  Involved,  and  yet  we  think 
the  controversy,  sosceptlt^e  of  complete  de- 
termination In  but  a  few  pages  of  .discus- 
sion. 

And  upon  this  consideration  we  are  re- 
lieved from  the  sometimes  difficult  and  al- 
ways disagreeable  duty  of  deciding  between 
conflicting  statements  of  fact;  for  here  the 
bias  and  prejudice  of  the  Judge,  If  shown 
at  all,  Is  shown  by  the  record  of  the  pro- 
ceedings In  his  own  court.  It  Is  shown 
without  conflict  or  controversy  over  the 
facts.  And  amongst  those  facts  meriting  re- 
membrance are  the  long  delay  of  the  years 
that  had  elapsed  during  which  the  Hebrew 
Home  had  received  nothing  of  the  generous 
provision  which  the  testator  had  made  for 
it;  the  fact  that  by  the  decree  of  partial 
distribution  no  one  of  the  rival  claimants  to 
heirship  was  surrendering  one  penny  of 
what  would  come  to  him  If  his  heirship  was 
established;  that  more  than  three  years  and 
a  half  elapsed  after  Judge  Graham's  assert- 
ed bias  and  prejudice  was  established  by  the 
record,  and  no  complaint  of  any  kind  by 
anybody  was  made  of  It — no  protest  nor  ob- 
jection at  the  time  nor  thereafter.  There 
was  no  objection  nor  attempt  at  a  motion  or 
recusation  of  the  Judge,  though  the  record 
was  before  the  attorneys  of  all  of  the  claim- 
ants. No  objection  to  Judge  Graham  was 
suggested  even  when  the  trial  to  determine 
heirship  was  thereafter  resumed,  nor  yet 
after  It  was  decided,  nor  when  the  bill 
of  exceptions  was  settled  and  the  motion  for 
new  trial  had  been  set  down  for  hearing. 
And,  finally.  It  is  pertinent  to  observe  that 
of  all  the  contestants,  only  the  Kagan  claim- 
ants find  In  the  utterances  of  Judge  Graliam, 
expressed  more  than  three  years  before  In  a 
quite  Independent  proceeding,  In  no  sense  1q- 
volving  any  of  the  property  or  the  rights  of 
the  claimants,  any  ground  of  complaint 

We  win  not  here  pause  to  consider  wheth- 
er the  failure  to  protest  or  object  and  the 
long  delay  in  presenting  their  motion  until 
after  the  determination  of  the  litigation  in 
which  the  appellants  here  were  vitally  in- 
terested worked  a  waiver  of  their  right  to 
be  beard  iq>on  the  motion.    Certain  It  la 
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that  the  ethics  of  the  profession  forbid,  if 
the  law  does  not,  that  one  under  snch  cir- 
cumstances shall  be  allowed  "to  speculate 
upon  what  rulings  the  court  will  make  aa 
propositions  that  are  Involved  In  the  case 
and,  If  the  rulings  do  not  happen  to  be  In 
his  fftvor,  to  then  for  the  first  time  raise  the 
jurisdictional  question."  State  ex  reL  Clif- 
ford. 65  Wash.  313,  118  Pac.  40.  But  we  de- 
cline to  enter  into  this  consideration,  be- 
cause It  affords  both  an  unnecessary  and 
unsatisfactory  determination  of  this  question. 
Tbe  waiver  of  a  right  presupposes  the  ex- 
istence of  a  right  lost  To  hold  merely  that 
the  appellants  have  lost  their  right  to  cause 
a  transfer  of  their  case  to  be  had  because  of 
the  bias  and  prejudice  of  a  judge  Intimates, 
if  It  does  not  concede,  that  sudi  bias  and 
prejudice  exist,  and  It  must  always  be  the 
least  satisfactory  method  of  disposing  of 
such  a  controversy,  both  to  litigants  and  to 
the  Judge.  Wherefore  the  consideration  of 
tbe  question  of  waiver  Is  not  here  desirable; 
nor  yet  Is  It  necessary,  for  we  are  clear  In 
the  view  that  no  disqualification  Is  shown  hy 
the  record  before  us. 

(3-G]  What,  then,  precisely  did  Judge  Gra- 
ham do  and  say  at  the  hearing  of  September 
27th?  He  had  decreed  that  the  Hebrew 
Home  should  take  under  Its  petition  for  par- 
tial distribution.  He  had  expressed  his 
earnest  desire  that  the  Home  and  Its  aged 
Inmates  should  enter  Into  tbe  enjoyment  of 
the  testator's  bounty,  which  enjoyment  had 
so  long  been  withheld  from  them.  He  told 
Executor  LAnde  that  be  should  not  appeal 
from  the  decree.  He  said  more  than  this. 
He  declared  that.  If  It  were  in  his  power, 
be  would  prevent  him  from  taking  such  an 
appeal.  Manifestly  this  attitude  and  these 
remarks  (and  they  constitute  the  "head  and 
front"  of  Judge  Graham's  offending)  could 
not  possibly  give  evidence  of  any  bias  and 
prejudice  against  the  Kagan  claimants.  Not 
only  were  their  property  rights  not  Involved 
in  the  consideration  before  the  court,  bat 
they  had  assented  to  the  decree  which  the 
court  had  made  and  had  aided  through  their 
counsel  in  the  preparation  of  Its  foi;m.  The 
sole  antagonism  which  the  court  showed, 
therefore,  was  to  the  position  of  Executor 
Lande,  who  proposed  to  appeal  from  this  de- 
cree, and  by  the  appeal  perhaps  for  a  sClll 
longer  period  keep  the  Hebrew  Home  out 
of  its  enjoyment  of  the  testator's  beneficence. 
This  is  the  utmost  that  the  appeal  could 
have  effected,  because  It  la  not  questioned 
and  cannot  be  questioned  but  that  either 
tbe  Home  directly  was  entitled  to  distribu- 
tion, or  the  Home  indirectly  was  entitled 
to  distribution  through  its  trustees.  In  ei- 
ther case  the  property  wonld  be  received 
by  this  diaritable  institution,  subject  to  all 
tbe  valid  trusts  and  conditions  whidi  tbe 
testator  might  have  Imposed,  and,  as  tbe 
Home  Itself,  like  every  other  corporation, 
could  only  receive  and  could  only  act 
through  its  directors  or  tmateei^  a  dlstiSMh 
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tlon  direct  to  tbe  Home  onder  tbe  tmsta  and 
coDditions  of  the  will,  or  a  dlBtrlbntion  to 
tbe  trustees  ot  the  Home  for  the  Home  un- 
der the  terms  and  condlUons  of  the  wUI, 
would  present  legal  differences  a1»olntely 
Inconsequential.  Again,  ^re  can  be  no 
qnestlon  as  to  tiie  right  of  the  Hebrew  Home 
to  petition  the  court  In  probate  for  imrtlal 
distribution.  Admittedly  It  had  the  right 
as  residuary  let^te^  but  equally  did  it  have 
the  right  If  It  were  the  benefldary  of  a  lega- 
cy left  In  trust  for  it.  Civ.  Code  868 ;  In  re 
Mackay,  107  Cal.  303.  40  Pac.  66a  And 
there  lia  much  authority  of  weight  to  the  ef> 
feet  that  a  devise  or  bequest  to  the  trustees 
or  directors  of  a  diarltable  Institution  Is  a 
derlse  or  bequest  to  the  Institution  Itself. 
New  York  Institute  fpr  the  Blind  t.  How's 
Kxecutors,  10  N.  T.  84 ;  Short  t.  Wilson,  13 
Johns.  88;  Morgan  Durand,  61  Wise  Rep. 
523,  iDl  N.  Y.  Snpp.  1002;  In  Durand,  66 
Mlsc;  Bep.  285.  107  N.  Y.  Supp.  893;  Santa 
Cruz  T.  So.  Pac.  Co.,  168  CaL  642,  126  Pac. 
362. 

And  finally  In  this  connection  It  may  be 
added  that,  as  none  of  the  rights  of  the  ex- 
ecutor was  luTolved  In  tba  decree  of  partial 
distribution,  and  that  as  no  liability  could  a^ 
tacb  to  him  for  a  complluice  with  the  de- 
cree, It  was  a  matter  at  least  of  graTO  doubt 
whether  he  bad  any  right  whatsoerer  to  ap- 
peal from  It  Batoi  t.  Byterg,  40  CaL  463; 
Estate  of  Wright,  40  CaL  5S0;  Rosenberg  t. 
Frank.  68  CaL  387;  Estate  of  Marrey,  66 
CaL  287,  3  Pac.  896;  Ooldtree  t.  Thompson, 
83  Gal.  420.  23  Pac.  883;  In  re  Welch,  106 
CaL  427,  80  Pac.  806 ;  Estate  of  Williams,  122 
CaL  76.  64  Paa  886;  Estate  of  Unrphy,146 
CaL  404,  78  Pac.  060;  Estate  of  Young,  149 
CaL  173,  85  Pac^  146.  The  judge  in  probate, 
witli  this  law  and  these  cases  dn  mind,  might 
well  be  pardoned  for  Tiewlng  wlUi  Impatience 
tbe  proposed  action  of  Executor  Lande  In  tak- 
ing an  appeal  which  appeal  in  the  court's 
judgment  would  operate  only  to  keep  the  He- 
brew  Home  out  of  funds  to  which  it  was  just- 
ly entitled,  and  from  the  enjoyment  ot  which 
for  one  cause  or  another  it  had  been  deprived 
for  years,  and  which  appeal  would  meet  with 
a  dismissal  fbr  lack  of  Interest  in  tbe  party 
appealing  when  ft  came  under  tke  considera- 
tion of  a  higher  tribunal. 

To  sum  up,  then,  in  the  matter  of  tbe  de- 
cree ot  partltfl  distribution  upon  a  question 
in  no  way  involving  heirship  or  tbe  rights  to 
any  property  which  any  of  the  heirs  might 
claim  and  in  the  matter  of  the  decree  of  par- 
tial dlstribntlon  to  which  appellants  had  as- 
sented and  in  the  preparation  of  which  th^ 
coansel  had  aided,  the  judge  in  probate  gave 
expression  to  the  most  natural  w4sh  that  the 
benefidary,  admittedly  entitled  to  the  moneys 
arising  under  this  decree  of  partial  distribu- 
tion, should  receive  those  moneys  as  prompt- 
ly as  posslUe.  Neither  by  the  facts  nor 
any  reasonable  inference  drawn  from  the 
facts  can  this  record  be  distorted  into  any 
utterance  dlq>laying  bias  or  prejudice  against 


the  Kagan  claimants,  nor  any  bias  or  preju- 
dice In  tavor  of  the  Hebrew  Home,  other 
than  as  has  beoi  said — tbe  expretitdon  of  a 
natural  desire  of  the  court  that  that  Home 
should  as  soon  as  possible  enjoy  the  money 
which  admittedly  b^oi]«ed  to  It  The  dlssat' 
Isfaction  or  Impatience,  or  both,  which  the 
court  displayed  was  from  no  pos^Ue  view  di- 
rected lufainst  the  attitude  of  the  Kagan  claim- 
ants or  any  other  of  the  claimants,  but  solely 
against  what  tbe  corfrt  conceived  to  be  the 
unduly  litigious  and  procrastlnatii^  policy 
proposed  to  be  adopted  by  one  of  the  execu- 
tors. 

And  flmt  brings  us  to  the  second  consldera- 
Uca  urged  upon  our  attention  In  many  pages 
of  the  briefiB.  Objections  to  the  accounts  of 
two  of  the  executors  of  the  estate  were  pend- 
ing hearing;  the  charges  being  based  upon 
the  assertion,  supported  by  some  evidence  al- 
ready taken,  that  the  executors  had  shared 
in  the  fees  awarded  their  attorneys.  We 
have  not  before  us  any  finding  upon  this  mat- 
ter which  makes  these  charges  the  subject 
here  of  review.  But  In  argument  It  Is  said 
that  the  taet  that  these  diarges  were  hanging 
over  the  head  of  Executor  Lande,  who  al(me 
stood  in  opposition  to  the  proposed  form  of 
the  decree  of  distribution,  was  used  the 
attorneys  for  the  Hebrew  Home  and  by  the 
judge  to  coerce  the  executor  into  abandoning 
bis  objections  to  the  form  of  the  decree  and 
his  proposed  appeal  from  It  Tbe  evidence 
firom  which  It  Is  said  this  Inference  should 
be  drawn  Is  found  In  the  fact  that  the  court 
interrupted  Mr.  Woodworth,  attorney  for  Ex- 
ecutor Lande.  and  asked  the  executor  directly 
whet2ier  he  supported  Mr.  Woodworth  in  the 
position  which  Mr.  Woodworth  was  taking, 
and.  further,  from  the  fact  that  after  Mr. 
Lande's  remarks  to  the  court  in  which  he 
announced  that  he  would  abandon  the  Idea 
of  appealing  the  attorneys  f<u-  tbe  Home 
moved  the  court  that  they  be  permitted  to 
withdraw  these  objections  to  Mr.  Lande's  ac- 
count It  la  said  that  the  judge  himself  is 
shown  to  have  been  a  party  to  and  in  conniv- 
ance with  this  plan  because  be  interrupted  the 
attorney  and  addressed  his  question  over  the 
attorney's  b«id  to  the  executor.  Forthright 
denial  of  the  charge  thus  Imputed  Is  made 
in  the  affidavits  of  every  one  implicated  In  it 
In  view  of  the  court's  effort  to  bring  all  ot 
the  parties  together  In  consent  as  to  the  form 
of  the  deoree  of  distribution.  In  view  of  the 
fox!t  that  all  but  Mr.  Lande  and  his  attorney 
had  consented.  In  view  of  tbe  further  fact 
that  Mr.  Lande  himself  was  an  attorney  at 
law,  it  was  Indeed  a  natural  inquiry  of  the 
court  to  ask  the  executor,  as  he  did.  whether 
he  still  maintained  his  former  determination 
to  appeal.  The  right  to  determine  whethw 
or  not  an  appeal  should  be  taken  rested  with 
the  executor,  who,  as  we  have  said,  was  him- 
self an  attorney.  In  his  efforts  to  adjust  this 
matter  (to  which  we  repeat  the  appellant 
here  luid  consmted)  without  further  dQlay, 
not  only  was  the  court's  Inquiry  natural,  bat 
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certainly  conid  not  be  distorted  Into  any  ex- 
pression of  bias  or  prejndice  against  the  Kag- 
an  claimants.  And  Indeed  throngbont  the  ar- 
gument upon  these  yarlons  matters  this  court, 
in  effect,  Is  asked  to  draw  most  strained  in- 
ferences of  evil  from  a  recoird  which,  dispas- 
sionately viewed,  gives  evidence  of  nothing 
but  fair  dealing  and  a  desire  to  dispose  of 
the  business  of  an  estate  long  in  probate 
without  further  unnecessary  delay. 

In  like  manner  we  are  asked  to  draw  the 
same  unwarranted  inference  of  evil  upon  the 
charge  of  dlsquallflcation  based  upon  the  as- 
sertion that  Judge  Graham  gave  advice  to 
Mr.  Lande  *^ipon  matters  involved  in  tbe  ac- 
tion or  proceeding  for  a  new  trial  now  pending 
before  said  court."  No  fact  is  herein  stated, 
but  as  to  the  fact  touching  the  motion  for 
new  trial  in  tbe  proceedings  to  determine 
heirship  it  Is  made  to  appear  that  the  Judge 
did  what  most  Judges  do  and  what  every 
Judge  may  with  propriety  do— confer  with 
the  attorneys  as  to  the  form  of  the  findings 
and  decree  after  Judgment  pronounced.  As 
to  the  advice  given  in  the  proceeding  for  dis- 
tribution, that  advice,  as  appears  from  the 
record,  Is  found  In  the  following  language: 
"I  instruct  you  rt^t  now,  Mr.  Woodworth, 
that  you  should  not  appeal  from  this  order." 
If  a  remark  such  as  this  shall  disqualify  a 
Judge  upon  the  hearing  or  trial,  then  must 
he  suffer  dlsquallflcation  from  any  direction 
or  suggestion  which  be  may  make  to  the  at- 
torneys at  bis  t>ar.  "Tbia  cross-examination 
has  proceeded  far  enough;"  "Tou  need  not 
pursue  this  line  of  inquiry  further;"  "Tou 
may  amend  your  complaint  to  pass  demurrer 
by  an  added  allegation  to  the  following  ef- 
fect"— ^these  and  Innumerable  other  remarks, 
each  and  all  eminently  proper  in  tbemselves, 
.would,  under  counsel's  vl^w,  disqualify  a 
Judge.  We  cannot  believe  that  further  ex- 
position of  this  matter  is  eltber  necessary  ot 
desirable. 

It  Is  charged  as  an  Irregularity  that  the 
findings  and  decree  In  the  proceeding  to  de- 
termine heirship  were  signed  and  filed  after 
the  attention  of  tbe  court  bad  been  called  to 
the  fact  that  tbe  defendant  Elke  Cohen,  one 
of  the  Kagan  claimants,  had  died,  and  that 
no  person  had  been  appointed  executor  of  her 
estate.  Bow  such  a  mere  irregularity  or  er- 
ror In  the  course  of  a  trial  can  be  construed 
into  evidence  of  prejudice  and  bias  is  not  at 
all  apparent  But  even  the  facts  are  In  con- 
flict with  the  statement.  Elke  Cohen  had 
died.  Her  attorneys  knew  of  her  death. 
Tbey  did  not  advise  the  court  of  that  death 
until  after  the  findings  and  decree  bad  been 
signed  and  filed,  and  then  for  tbe  first  time 
urged  upon  tbe  court  its  irregularity  in  so 
doing.  Then  it  was  that  tbey  asked  ex  parte 
fOT  an  order  substituting  tbe  special  admin- 
istrator of  her  estate,  and  then  It  was  that 
tbe  court  set  down  that  application  ttx  hear- 
ing. The  Judidal  harassments  wUdi  ac- 
conipanied  this  bitter  litlgatiwi  are  plain  to 
be  Beea  tnm  tbe  remnrd.  Squally  plain  was 


it  to  the  Judge  that  another  -emupltcation  bad 
arisen  In  the  mattar  of  tbe  filing  of  tbe  find- 
ings and  decree,  which  complication  was  due 
to  the  secrecy  of  Bike  Cohen's  attorneys. 
While  not  necessary,  it  was  quite  natural 
that,  under  the  circumstances,  he  should  have 
set  the  aK>llcation  for  hearing  to  avoid  the 
possibility  of  further  difficulties  and  comi^- 
cations  arising  out  of  the  situation.  If  it  be 
a  fact  that  the  Judge  agreed  that  the  attor- 
neys for  the  appellants  should  have  a  cc^y  of 
the  findings  and  decree  five  days  before  they 
were  signed  and  filed— a  matter  whldk  Is  not 
clearly  established  in  the  record — any  reascm- 
able  view  to  take  of  tbe  court's  failure  In  this 
regard  wonld  charge  that  failure  to  mere  In- 
advertence, and  not  to  some  malign  design 
to  thwart  the  Kagan  claimants  In  any  of 
their  rights,  when,  as  matter  of  fact  and  law, 
tbe  court's  oversight  could  not  even  bave 
tended  to-  thwart  them. 

We  bave  said  that  the  diarges  of  improper 
conduct  on  tiie  part  of  the  attorneys  do  not 
merit  any  animadversion,  nor  do  they,  but 
once  more  we  are  asked  to  draw  the  Infv- 
ence  that  In  some  way  through  them  the  Uas 
and  prejudice  of  the  Judge  Is  shown.  One  of 
these  is  the  statement  of  Mr.  Woodworth  in 
argument  upon  the  trial  of  heirship  to  the 
effect  that  tlie  Judgment  of  the  court  should 
be  against  tbe  claimants  and  in  favor  of  the 
Hebrew  Home.  It  is  said  that  this  is  Incon- 
sistent with  bis  position  that  tbe  trustees 
of  the  Hebrew  Home,  and  not  tbe  Hebrew 
Home  itself,  were  entitled  to  petition  and 
take  under  the  distribution,  and  that  there- 
fore the  Hebrew  Home  was  not  a  part?  profh 
erly  before  tbe  court  But  what  in  fact  does 
the  language  fairly  show?  The  Hebrew 
Home  was  before  the  court  under  its  mllngL 
It  was  Mr.  Woodwortb's  duty  on  the  trial  to 
submit  to  that  ruling.  His  contention  simply 
was  that  the  claims  to  heirship  should  be 
held  to  be  false,  unfounded,  and  unproven. 
and  that  the  Judgment  of  tbe  court  should 
therefore  be  in  favor  of  the  Hebrew  Home. 
It  is  beyond  the  bounds  of  our  compreben^on 
to  discern  tbe  sMghtest  Impropriety  in  this; 
and  tbe  same  is  true  of  tbe  prejudicial  lan- 
guage asserted  to  have  been  used  by  the  at- 
torneys for  the  Hebrew  Home  upon  the  hear- 
ing for  distribution.  It  amounts,  and  under 
any  reasonable  view  can  amount  to  nothing 
more  than  the  views  of  counsel-upon  tbe  legal 
questions  Involved  In  the  determination. 
With  the  soundness  of  those  views  we  aic^ 
of  course,  not  here  concerned,  but,  as  in  ev- 
ery Htlgation  involving  questions  of  law  there 
must  be  a  divergence  of  views  ot  there  would 
be  no  litigation,  this  court  is  now  asked  to 
bold  that  an  attorney  who  presses  Us  vtevs 
of  the  law  upon  the  attention  of  the  court, 
even  if  those  views  prove  to  be  ndstaken, 
shall  be  held  to  be  endeavoring  undnly  to  In- 
finence  tbe  court,  and  to  create  In  the  conrfK 
mind  a  condition  ot  Uaa  and  prejndioe 
against  his  adversary. 

[I]  Thus  we  have  reviewed,  paftapa  via 
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undne  detail  and  dlBcusslon,  the  separate  con- 
tentlona  of  appetlaots  touching  the  bias  and 
prejudice  of  the  judge.  It  can  nerer  be  an 
agreeable  duty  for  a  Judge  himself  to  pass 
upon  his  question,  but  it  Is  a  duty  the  per- 
formauoe  of  wUch  our  law  imposes  on  him. 
It  Is  both  expected  and  presumed  that  he 
can  and  will  perform  that  duty  with  Im- 
partiality. Hoyt  T.  Znmwalt,  149  GaL  881. 
86  Pac.  600.  It  Is  as  much  his  dnty  to  re* 
tain  a  case  In  which  he  Is  not  disqaalifled  as 
to  transfer  a  case  in  wtiich  he  Is  dlsgualifled. 
Helnlen  t.  Hellbron,  97  CaL  101,  31  Pac.  888; 
Swan  T.  Talbot,  162  Cal.  142,  04  Pac.  238,  17 
I*.  B.  A.  (N.  8.)  1060.  Wherever  an  honest 
doubt  may  be  thought  to  exist,  we  believe 
the  profession  need  hare  no  fear  but  that  the 
trial  Judge  will  with  alacrity  molve  that 
doubt  In  favor  of  the  moving  party.  No 
Judge  desires  to  «it  in  a  cause  where  his 
fiiimess  Is  Questioned.  Where  it  is  serious!^ 
questioned,  lie,  more  than  any,  will  desire 
that  the  transfor  be  made^  because  he,  better 
than  any,  knows  tint,  while  it  is  of  first  Im- 
portance that  the  eonrce  of  Justice  be  fair 
and  impartial,  it  is  of  secondary  importance 
only  that  by  the  litigants  before  him  it 
should  be  believed  to  be  fair  and  impartial. 
But  in  the  case  b^ore  us  not  only  the  long 
delay  in  prefnring  the  diarge,  but  the  foun- 
dations of  the  charge  Itself,  are  so  unsubstan- 
tial that  it  would  have  been  a  failure  of  duty 
on  the  part  of  the  Judge  to  have  made  any 
other  order  than  that  whldi  Is  here  pre- 
sented A>r  tevlew. 

The  order  appealed  from  is  therefore  af- 
firmed. 

We  ctmcur:  AIMBLLOTTI,  0.  J.;  MBL- 
TIN,  J.;  BLOSS,  J.;  LOBIOAN.  X 

SHAW,  J.  (ocMicuning).  This  Is  an  appeal 
from  an  order  refusing  to  transfer  all  pro- 
ceedings in  the  aforesaid  estate  to  another 
d^rtment  of  the  superior  court  The  mo- 
tion to  transfer  the  proceedings  was  based  on 
the  alleged  prejudice  and  bias  of  Hon.  Thom- 
as F.  Graham,  b^ve  y^bom  said  proceed- 
ings were  that  pending.  The  essential  facts 
relied  on  in  support  €t  the  moti<m  are  as  fol- 
lows: 

The  admlnlstratimi  of  the  estate  baa  beok 
proceeding  In  flie  superior  court  of  San  Fran- 
cisco  from  the  year  1900  down  to  the  present 
time.  The  will  of  the  decedent,  which  was 
duly  probated*  gave  the  residue  of  the  estate 
to  a  charitable  corporation  known  as  the 
H^new  Home  for  Aged  Disabled,  of  San 
Francisco,  CaL  In  1901  that  corporation  in- 
stituted a  proceeding,  under  section  1664  of 
the  Code  of  CItU  Procedure  to  determine  to 
whom  distribution  should  be  made  and  the 
Interest  and  estate  of  each  person  declared 
to  be  entitled.  Many  different  sets  or  groups 
of  persona  appeared  therein  yiwinifng  heir- 
ship, amtmg  them  appellants  herein.  This 
proceeding  Is  stUl  pending,  and  has  so  far 
advanced  that  Judgment  that  the  testator 


left  no  heirs  has  been  entered  In  the  superior 
court,  and  a  motion  for  a  new  trial  of  that 
proceeding  had  been  made  by  the  app^ants 
here.  Judge  Graham  was  about  to  proceed 
to  hear  the  motion  when  this  application  by 
the  appellants  to  transfer  aU  the  proceedings 
to  another  department  was  interposed. 

This  and  all  other  proceedings  In  the  ad- 
ministration were  transferred  in  1907  to  de- 
partment 10  of  the  superior  court,  over  which 
Judge  Graham  presides,  and  he  has  ever 
since  that  time  presided  at  all  the  proceed- 
ings taken.  In  December,  1909,  the  said 
Hebrew  Home  filed  a  petition,  under  sections 
1658  to  1662  of  the  Code  of  Civil  Procedure, 
for  a  partial  distribntion  of  its  residue,  al- 
leging that  the  total  value  of  such  residue 
was  then  about  $750,000,  and  asking  distribu- 
tion of  $200,000  thereof.  This,  it  will  be  ob- 
served, was  less  than  one-third  of  the  estate 
and  the  donee  would  be  entitled  to  it  as  a 
donee  fOr  a  charitable  purpose,  even  if  some 
of  the  appellants  are  eventually  adjudged  to 
be  heirs.  The  ai^>ellant8  appeared  in  opposi- 
tion, but  were  not  successful,  and  a  decree  of 
partial  distribution  to  said  petitioner  of  prop- 
erty appraised  at  $114,600  was  made  on  Sep- 
tember 6,  1910,  in  pursuance  of  said  petition 
and  of  a  stipulation  signed  by  all  the  parties 
present,  Including  the  appellants,  In  which 
all  of  them  waived  all  rlglit  to  move  for 
a  new  trial  or  to  appeal  therefrom. 

The  facts  relied  on  as  proof  of  bias  and 
prejudice  consist  for  the  most  part  of  what 
it  is  alleged  he  said  and  did  while  presiding 
as  Judge  at  the  proceeding  for  partial  distri- 
bution. They  are:  <1)  That  be  instructed 
the  attorney  for  the  executors  that  they 
should  not  appeal  from  the  order  ot  partial 
dlstrlbutloD  Basing  that  he  wanted  to  see  the 
aged  Hebrews  get  the  benefit  of  the  money 
right  away;  (2)  that  he  made  said  dlstribu^ 
tton,  erroneously  as  appellants  <dalm,  to  the 
ctnporatiea  aforesaid  instead  of  to  the  direc- 
tors thereof  personally  in  trust  for  the  cor- 
pora tUm;  (8)  that  he  suggested  to  ttw  par- 
ties aniearlng  that  th^  all  mcree  to  the 
Older  as  made;  (4)  that  during  the  hearings 
he  several  times  Interruirtied  conned  fbr  ap- 
pdlants  in  the  conduct  of  the  case;  (JSi  that 
on  the  settlemmt  of  tlie  findings  In  the  pro- 
ceeding to  determine  heirship  he  said  to  the 
attomi^s  tm  appellants  that  be  would  see 
tliat  they  got  a  wj^  of  the  findings  dv« 
days  before  they  were  signed,  but  that.  In 
fact,  he  signed  said  findings  two  days  after- 
ward, and  without  notice  to  appellants  or 
their  attorn^;  ^  Uwt  lis  signed  the  find- 
ings prepared  by  the  plaintiff  in  that  pro- 
ceeding and  refused  to  allow  or  sign  any 
finding  proposed  by  the  ezecntors,  and  that 
he  refused  to  hear  further  argument  In  re- 
gard to  postdating  the  file  marks  on  the  find- 
ings. 

The  affidavits  in  support  of  the  motion  are 
met  by  an  affidavit  of  Judge  Graham  explic- 
it^ denyii^  any  bias  <a  prejudice,  and  de- 
daring  that  In  all  bis  statements,  rulings, 
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and  acttons  In  these  matters  be  was  actuated 
solely  by  a  desire  to  do  justice. 

Tbe  charge  of  Mas  and  prejudice  scarcely 
deserves  serious  consideration,  even  If  there 
were  no  denial.  The  appellants  were  not  In- 
jured by  the  partial  distribution.  It  was  less 
than  one-third  of  the  estate,  and  the  charita- 
ble bequest  would  be  good  to  that  extent 
against  them  as  heirs  in  any  event.  The 
only  point  urged  was  that  It  should  hare 
been  made  to  the  directors  instead  of  the 
corporation.  As  due  notice  had  been  given, 
the  directors  would  be  bound  by  the  decree, 
and  the  estate  was  fully  protected  against 
any  claim  they  might  afterwards  make  to 
the  same  property.  The  Instruction  to  the 
executors  not  to  appeal  was  proper.  There 
is  nothing  to  Indicate  that  the  judge  did  not 
honestly  believe  that  the  corporation  was  the 
donee  of  the  residue,  not  the  directors.  We 
must  therefore  presume  that  he  did.  The 
making  of  the  partial  dlstrlbuUon  was  so 
obviooaly  right  that  the  judge  was  fully  jus- 
tified In  soKesUng  that  bU  should  agree  to 
It  No  Improper  motive  is  diarged  with  re- 
spect to  the  foilure  of  tiie  judge  to  keep  bis 
promise  to  give  the  appellants'  attorneys 
the  findlnjp  five  days  before  they  were  sign- 
ed. Even  if  bias  were  not  denied,  the  only 
fitir  Inference  would  be  that  such  failure 
was  a  mere  inadvertence.  The  conrt  is  itself 
responsible  for  the  findings.  Code  Civ.  Proc. 
I  632.  At  the  time  these  findings  were  filed 
the  statute  did  not  require  the  judge  to  allow 
the  attorneys  for  the  parties  to  examine  tbe 
findings  before  they  were  filed.  There  was 
nothing  irregular  In  the  proceeding,  nor  is 
it  alleged  that  the  mere  form  of  the  Qndli^ 
was  In  any  wise  prejudicial  to  the  appellants. 

For  these  reasons,  I  am  of  the  (pinion  that 
both  the  motion  and  the  appeal  are  wltiioot 
merit,  and  I  concur  In  tlie  Judgment  of  af- 
firmance. 

I  cmumr:  IiAWLOB,  J. 


(171  Cal.  487) 

FITES  T.  MABSH  et  aL    (S.  F.  6813.) 
(Supreme  Court  of  Califomia.   Dec.  16,  1915.) 

COBPORATIONS  4=»120— IlLEGALITT  —  AOBEB- 

UENT  TO  Rj:fdbchase  Stock  of  Defunct 

Corporation. 

Where  ptaindff  contracted  with  defendants 
to  purchase  6,000  shares  of  corporate  stock  for 
$2,500,  and  defendants  in  turn  agreed  that  at 
any  time  within  five  years  at  plaintiff's  option 
they  would  repurchase  the  stock  from  bim  at  the 
price  paid,  with  interest,  ttie  fact  that  before 
the  contract  was  made  the  corporation  hod  for- 
feited its  charter  and  corporate  franchise  be- 
cause of  its  failure  to  pay  the  corporation  li- 
cense  tax  not  void  defendants'  contract  as 
one  dealing  with  the  stock  of  a  corporation  that 
bad  forfeited  its  right  to  conduct  a  corporate 
businesS(  since  the  contract  was  not  with  the 
corporation,  and  did  not,  by  its  terms,  involve 
the  doing  of  any  illegal  act  by  the  legally  de- 
funct company,  while  it  is  a  universal  presump- 
tion that  where  a  contract  can  be  legally  per- 
formed, in  the  instant  case  by  reviving  the 
corporation,  it  will  not  be  presumed  that  the  par- 


ties intended  an  Illegal  performance,  and  how- 
ever worthless  the  stock  in  the  defunct  conMm- 
tion  issued  to  plaintiff,  nevertheless  defendants' 
ctmtract  was  to  buy  back  the  certificates,  ir- 
respective of  tfatir  value,  upon  demand. 

[Ed.  Note.— For  other  cases,,  see  Corporations, 
Cent.  Dig.  If  495,  SM;  Dec.  Dig.  «s>12a] 

Department  2.  Appeal  from  Sm>ei1or 
Court,  San  Francisco  Conn^ ;  Gea  A.  Stor- 
tevant.  Judge. 

Action  by  W.  E.  Fltes  against  George  T. 
Marsh  and  another.  From  a  judgmoit  for 
plaintiff  and  an  order  denying  their  motion 
for  new  trial,  defendants  appeaL  Affirmed. 

J.  L,  Geary,  Jr.,  of  San  Francisco,  for  ap- 
pellants. Arnold  W.  Uechtl.  of  San  Frandv- 
CO,  for  respondent. 

HENSHAW,  J.  Plaintlir  entered  Into  a 
written  contract  with  the  defendants,  where- 
by he  agreed  to  purchase  6,000  shares  of  the 
treasury  stock  of  the  George  C.  Bomemann 
Company  for  the  sum  of  $2,500,  and  the  de- 
fendants in  turn  agreed  that  at  any  time 
within  five  years,  at  the  option  of  plaintiff, 
they  wQuId  purchase  from  him  the  5,000 
shares  of  slock  for  the  sum  of  $2,500,  with 
Interest  at  6  per  cent.  For  their  refusal  so 
to  purchase  upon  demand  plaintiff  brought 
this  action.  Judgment  passed  for  plalntUF 
under  findings  declaring  a  full  compliance  by 
bim  with  the  terms  of  his  contract  and  the 
failure  and  refusal  of  the  defendants  to  per- 
form theirs. 

This  contract  was  entered  into  and  the 
stock  Issued  In  1909.  It  was  made  to  appear 
that  In  November,  1907,  the  George  C  Bome- 
mann Company,  a  corporation,  forfeited  its 
charter  and  corporate  franchise  because  of 
Its  failure  to  pay  the  corporation  license  tax, 
but  that  during  all  of  the  times  mentioned  hi 
the  complaint,  and  up  to  the  1st  day  of  Jan- 
uary, 1911,  the  company  continued  in  busi- 
ness and  conducted  business  In  the  dt?  and 
county  of  fian  Francisco;  that  the  defend- 
ants at  the  time  they  entered  Into  the  ctm- 
tract  with  plaintiff  knew  that  the  corporation 
had  forfeited  its  charter  and  corporate  fran- 
chise ;  that  defendant  Bomemann  represoit- 
ed  to  the  plaintiff  that  the  corporation  was 
a  valid,  subsisting  corporation  and  had  paid 
Its  corporation  license  tax;  and  that  the 
plaintiff  did  not  know  that  the  corporation 
had  forfeited  its  frandiise,  and  believed  and 
relied  upon  the  representations  so  made  by 
Bomemann. 

Appellant  first  argues  that  the  contract  be- 
tween these  parties  was  against  the  express 
mandate  of  the  law,  and  therefore  void,  la 
that  they  undertook  to  deal  with  the  corpo- 
rate stock  of  a  corporation  which  had  forfeit- 
ed its  right  to  conduct  a  corporate  business. 
But  It  Is  to  be  noted  that  this  contract  was 
not  with  the  corporation,  and  neither  by  Its 
terms  nor  by  fair  Implication  did  it  contem- 
plate, much  less  involve,  the  doing  of  any 
Illegal  act  by  the  legally  defunct  George  C 
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Bomemann  Company.  And  so  far  as  the 
parties  to  the  contract  are  concern^,  It  is  ex- 
pressly found  that  the  plaintiff  was  told  and 
believed  that  the  corporation  had  a  legal  ex- 
istence. It  will  be  assumed  in  favor  of  de- 
fendants that  they  did  not  contemplate  the 
penetration  of  a  deliberate  fraud  upon  plain- 
tiff, hut  did  propose  to  revivify  the  corpora- 
tion, as  they  could  easily  and  legally  do  by 
the  payment  of  the  delinquent  license  tax. 
Wlhlchever  view  of  this  appellants  may  desire 
to  hare  adopted  will  result  simply  in  chang- 
ing the  basis  of  recovery,  and  not  the  right  of 
recovery.  For  plaintiff  founds  his  action 
apon  the  terms  of  the  contract  Itself,  which 
terms  are  aa  above  set  forth,  an^  also  claims 
damages  for  the  breach  of  the  contract  It 
is  the  universal  presumption  of  law  that 
where  a  contract  can  be  performed  legally,  it 
will  not  be  presumed  that  the  parties  Intend- 
ed to  perform  It  In  an  illegal  manner.  Bent- 
ley  V.  Hurlburt,  153  Cal.  796,  801,  96  Pac. 
890;  Bume  v.  Lee,  166  CaL  221,  104  Pac 
438 ;  ntzhugh  v.  Mason,  2  Cal.  App.  220,  83 
Pac.  282 :  Fox  v.  Rogers,  171  Mass.  646,  60  N. 
Bi  1041 ;  16  Cya  p.  938.  The  very  issuance 
of  stock  to  the  plaintiff  was  a  representation 
that  the  corporation  had  a  legal  existence 
(Windram  v.  French,  161  Mass.  647,  24  N.  B. 
914,  8  L.  R-  A.  750),  and  whatever  may  have 
been  the  Intent  of  these  defendants,  It  Is  quite 
plain  that  plaintiff  was  Innocent  of  any  de- 
sign of  wrongdoing.  And,  finally,  upon  this 
proposition  It  may  be  said  that,  however 
worthless  the  certificates  of  stock  of  this  de- 
funct corporation  which  were  issued  to  plain- 
tiff in  fact  were,  nevertheless  defendants* 
contract  was  to  hny  those  certificates,  what- 
ever their  value  or  lack  of  value,  upon  de- 
mand of  plaintiff,  and  If  they  were  worthless 
paper,  under  the  drcnmstances  here  shown, 
it  was  as  much  their  duty  to  perform  their 
contract  as  though  the  certificates  were  of  the 
value  which  they  agreed  to  pay  for  them. 

l%e  judgment  and  order  appealed  fr<Hn  are 
therefore  affirmed. 

We  concur:  LORIGAN,  J.;  MELVIN,  J. 

(m  c«i.  4«)  =^=— 
Xia  re  WILLSON'S  SISTATB.    (8.  F.  7161.) 
(Supreme  Court  of  California.   Dec  13,  lOlK. 
Rehearing  Denied  Jan.  10,  1916.) 

1.  Tbttsts  «=»11— Creation— Validitt. 

An  express  trust  to  convey  real  property 
to  beneficianes  named  in  the  instrument  creat- 
ing the  trust  is  not  lawful. 

[Ed.  Note.— For  other  cages,  see  Trusts,  Cent. 
Dig.  {  9 ;  Dec.  Dig.  «=>11.] 

2.  Tbustb  €=911— Expeess  Tbubt— Validitt 
— ' '  Absolutelt.  " 

Where  testatrix  devised  property  to  trus- 
tees directing  that  named  persons  and  the  sur- 
vivor shonld  have  the  right  to  occupy  It  toT 
their  life,  and  that  upon  the  death  of  the  life 
tenants  the  trustees  should  convey  and  trans- 
fer the  property  "absolutely"  to  others,  the  gift 
to  the  remaindermen  is,  despite  the  use  of  the 
word  "absolutely,"  void,  such  word  not  indicat- 


ing that  the  title  ahoold  vest  In  the  remainder- 
men witiiont  a  conveyance  by  the  trustees. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  8 ;  Dec  Dig.  «=3»11. 

For  other  definitions,  see  Words  and  Phrases, 
E^rst  and  Second  Series,  Absolutely.] 

3.  WxLLa  4=3>636— Qirra— Lafsed  Lboacies. 
Where  a  devisee  not  a  blood  relative  died 

before  the  testatrix,  the  gift  lapsed.  Civ.  Code,  8 
1310,  declaring  that  where  property  is  devised 
to  blood  relatives  and  the  devisee  dies  before 
the  testatrix  leaving  Uneal  descendants,  his  de- 
scendants will  take  the  interest  devised. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  1161 ;  Dec.  Dig.  «=»536.] 

4.  Wills  4=s>680— Constbuction— Intebxsi 
Dbviseo. 

A  testatrix  devised  property  to  trustees  di- 
recting that  named  persons  should  have  the  use 
of  the  property  for  life,  and  that  at  their  dea^ 
the  trustees  tboidd  convey  absolutely  to  oUiers. 
A  subsequent  clause  of  the  will  declared  that  in 
case  of  the  death  of  any  of  the  devisees  and  leg- 
atees, then  the  share  of  such  devisee  or  legatee 
shonld  go  in  equal  proportiona  to  the  children  of 
the  brothers  and  sisters  of  the  testatrix.  Held 
that,  as  the  words  in  the  subsequent  clause  were 
not  operative  to  pass  title  at  all,  hut  merely 
showM  knowledge  on  the  part  -of  the  testatrix 
that  some  of  her  devises  and  legacies  miriit 
lapse,  that  will  not  make  the  lll^al  tmst  valid 
on  the  theory  that  it  was  a  direct  devise  par- 
ticularly where  an  intervening  clause  made  a 
direct  devise  to  those  who  were  to  take  in  re- 
mainder. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1694r-169e ;  Dec  Dig.  «5>680.] 

6.  WltXS  «sa»487— CONSTRUOnON— ImvNT. 

Under  Civ.  Code,  H  1318  and  1340,  respec- 
tively, declaring  that  in  case  of  uncertainty  aris* 
ing  on  the  face  of  the  will,  the  testator's  inten- 
tion is  to  be  ascertained  from  the  words  of  his 
will  taking  Into  consideration  the  surrounding 
circumstances,  and  that  mistakes  and  omissions 
may  be  corrected  by  extrinsic  evidence,  where 
the  meaning  of  a  will,  taking  the  words  in  their 
ordinary  sense,  is  «itirely  clear  and  where  no 
latent  ambiguity  is  made  to  appear  by  extrinsic 
evidence,  there  can  be  no  evidence  of  extrinfric 
circumstances  to  show  that  the  testator  intended 
or  desired  to  do  something  not  expressed  in  the 
wiU. 

[Ed.  Note.^For  other  cases,  see  Wills,  Cent 
Dig.  SS  1023,  1028-1032;  Dec  Dig.  «s»487.] 

6.  Wills    «as>^7  —  CoHSTRtJcnoN  —  "Cm- 

DBEN." 

Where  a  will  provided  that  in  case  of  the 
death  of  any  of  the  devisees  or  legatees,  such 
property  should  go  in  equal  proportions  to  the 
children  of  her  brothers  and  sisters,  and  that  the 
rest  and  residue  of  the  property  should  go  to  the 
children  of  her  brothers  and  sisters,  and  the 
brothers  and  sisters  had  children  surviving,  the 
word  children  cannot  be  construed  as  including 
grandchildren,  on  the  theorv  that  there  was  a 
latent  ambiguity,  even  though  some  of  the  chil- 
dren of  the  brothers  and  sisters  died  leaviug  is- 
sue surviving  (citing  2  Words  and  Phrases,  Chil- 
dren). 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig,  §S  1080-1086;  Dec.  Dig.  «=»497.1 

Department  1.  Appeal  from  Superior 
Court,  City  and  Count?  of  San  Francisco; 
J.  V.  Coffey,  Judge. 

In  the  matter  of  the  estate  of  Charlotte  Tj. 
Willson,  deceased.  From  the  decree  of  dis- 
tribution, Margaret  S.  Hayward  and  others 
and  William  G.  Hawley  and  others  separate- 
ly BppeaL  Affirmed. 
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J.  P.  Lanshoroe  and  Clarence  G.  Atwood, 
both  of  San  Frandaco,  for  appellants. 
Charles  B.  Wilson,  Parker  S.  Maddax.  and 
W.  W.  Sanderson,  all  oC  San  Frandaoo^  for 
reapondent 

SHAW,  J.  In  this  case  the  record  pre- 
sents two  appeals  from  the  final  decree  of 
distrllratlon  of  the  estate  of  Charlotte  U 
WUlson,  deceased.  Each  Involves  the  Inter- 
pretatloD  of  certain  clauses  of  the  last  will 
of  the  decedent  Margaret  S.  Hayward,  My- 
ra  H.  JefCers,  and  Eunice  C.  Taylor  appeal 
from  .that  portion  of  the  decree  distributing 
to  the  residuary  devisees  a  parcel  of  land 
which  the  will  purports  to  give  to  trustees 
for  the  benefit  of  said  appellants.  William  G. 
Hawley  and  others,  all  ct  whom  are  grand- 
children of  the  deceased  sisters  of  the  testa- 
trix, appeal  from  the  decree  so  far  as  It  ex- 
cludes them  from  participation  in  the  residue 
ot  the  estate.  We  will  consider  these  appeals 
Mfwrately  and  In  the  order  mentioned. 

[1. 2]  1.  By  ttie  sixth  daose  of  the  wlU  the 
testatrix  devised  and  bequested  to  Milo  S. 
Jeffers  and  J<^n  A,  Roy,  as  trustees,  a  parcel 
of  land,  to  be  held  by  them  in  trust  for  the 
purpose  of  allowing  Pred  KuhnSe  and  Uary 
B.  Kuhnle,  and  the  survivor  ct  them^  to  occu- 
py, and  enjoy  the  same  aa  a  home  free  of 
charge  and  expense,  daring  their  respective 
lives.  The  tnist  danse  thai  proceeds  as  fol- 
lows: 

"Udou  the  death  of  both  the  said  Fred  Kuhnle 
and  Mary  E,  Kuhnle,  his  wife,  said  truBtees 
shall  convey  and  transfer  said  property  abao- 
lately  to  Mary  S.  Hurward  (wife  of  iJouis  Hay- 
ward),  Myra  M.  Jeffers  and  Eunice  G.  Jeffers 
(dausbters  of  the  late  Milo  S.  Jeffers),  and  to 
Allan  J.  Roy,  son  of  John  A.  Roy,  all  of  San 
Frandsco,  California,  in  equal  sbaru,  share  and 
share  alike." 

Kuhnle  and  his  wife  both  died  before  the 
death  of  the  testatrix. 

The  court  below  held  that  the  trust  thus 
declared  was  void,  under-  the  decision  In  the 
Estate  of  Fair.  132  Cal.  623,  60  Pac.  442,  64 
Pac.  1000,  84  Am.  St  Rep.  70.  and  the  nn- 
merous  other  cases  following  that  decision, 
and  that  In  consequence  thereof  the  property 
became  a  part  of  the  residue  and  went  to 
the  residuary  devisees  under  the  residuary 
clauses  of  the  wUl.  These  appellonte  insist 
that  this  was  error,  and  that  the  provisions 
of  this  will  are  distinguishable  from  those 
construed  In  the  Estate  of  Fair  and  other 
i^Ilar  cases.  We  are  unable  to  perceive 
any  distinction  between  the  language  above 
quoted  and  that  construed  In  the  cases  re- 
ferred toi  The  will  Involved  in  the  Estate  of 
Fair  devised  certain  property  to  trustees,  In 
trust  to  bare  and  to  hold  the  same  during 
the  lives  of  the  testator's  children,  and  the 
survivor  of  them,  "and  upon  the  death  of 
such  survivor,  to  transfer  and  convey"  the 
property  to  certain  persons  named.  The 
court  held  that  to  quote  from  the  syllabus : 

"An  express  trust  to  convey  real  property  to 
ben^cianes  named  in  the  instrument  creating 


the  trust  is  not  lawful,  under  Uie  statute  of  this 
state,  bat  i«  forbidden  thereby  and  Is  faiTalid 
and  void." 

While  the  court  has  subsequently  de4dared 
that  the  dedslon  In  the  Fair  Case  should  not 
be  extended  to  cases  where  words  could  be 
found  In  the  will  constituting  a  disposition 
of  the  property  to  the  beneficiaries  of  the 
trust  without  aid  from  the  conveyance  to  be 
made  by  the  trustees,  It  has  consistently  ad- 
hered to  the  proportion  that  a  devise  of  prop- 
er^ in  trust  to  be  conveyed  by  the  trustees 
to  beneficiaries  named,  is  forbidden  by  law 
and  is  void.  Estate  of  Sanford,  136  CaL  07. 
68  Paa  404 ;  Estate  of  Plcholr,  139  CaL  682. 
73  Pac.  606;  McCurdy  r.  Otto.  140  CaL  48, 
73  Pac.  748;  Hofsas  v.  Cnmmtugs,  141  CaL 
526,  76  Pac.  110;  Estate  of  Dixon.  143  CaL 
511,  77  Pac.  412 ;  Sacramento  Bank  v.  Moot- 
gomery,  146  CaL  745,  81  Pac.  138;  Campbdl 
T.  Campbell,  152  CaL  204,  02  Pac.  184;  Es- 
tate of  Heber&e,  1S3  Cat.  276,  96  Pac.  41; 
Estate  of  Spreckels,  182  GoL  608,  123  Fa& 
371. 

The  appellants  claim  that  the  vrord  **ahao- 
lutely,"  in  the  clause  directing  the  trustees  to 
convey  the  property  to  the  appellants,  dlstlo- 
gnishes  this  case  from  the  principle  of  Oie 
Fair  Case  and  indicates  an  Intent  <m  tine 
part  of  the  testatrix  that  the  property  sibaU 
go  to  the  beneficiaries  Independent  of  the  con- 
veyance from  the  trustees.  We  see  no  rea- 
son for  such  Mmstrnctlon.  Hie  word  **abeo- 
lutely"  Is  not  a  word  of  conveyance.  Aa  here 
used,  it  merely  describes  the  charactw  of  the 
estate  to  be  conveyed.  It  means  nothing 
more  than  that  the  conveyance  is  to  be  nn- 
condltioDal,  and  that  the  estate  to  be  trans- 
ferred thereby  shall  be  the  entire  estate  la 
fee  in  the  property.  Another  distinction  Is 
souf^t  to  be  derived  from  the  fact  that  in  the 
will  of  Fair  the  words  "convey  and  transfer" 
were  used  several  times  with  respect  to  the 
disposition  of  parcels  of  property.  In  the 
opinion  in  the  Fair  Case  the  court  said  that 
not  only  were  the  words  "convey  and  transfer" 
used  without  qualification,  "but  those  words 
are  used  over  and  over  again — thus  showing 
ex  ludustria  what  his  fixed  purpose  was." 
While  It  may  be  that  the  repetltl<m  of  snch 
words  Indicates  a  greater  fixity  of  purpose 
than  If  they  were  used  only  once,  we  are  un- 
able to  see  any  lack  of  clearness  in  their 
meaning  when  they  are  used  but  once.  The 
dedalon  In  the  Fair  Case  was  not  based  upon 
the  fact  that  these  words  were  repeated. 
That  fact  was  merely  mentioned  by  way  of 
emphasis.  The  meaning  of  the  words  was 
the  thing  which  controlled  the  decision  in 
that  case.  In  fact  the  phrase  was  used  twice 
In  the  present  wllL  Certain  other  land  was 
devised  to  the  same  trustees  by  the  fifth 
clause  of  the  will.  In  trust  to  give  the  rents 
to  Kuhnle  and  his  wife  during  their  joint 
lives,  and  upon  the  death  of  both  of  them  to 
"convey  and  transfer"  the  same  to  the  re- 
siduary devisees.  If  a  repetition  of  the 
phrase  has  any  bearing  upon  the  auestion,  we 
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bare  here  that  drcumstance  of  sUnllarltr  to 
tlie  Fair  wllL 

[S,  4]  An  expression  In  tbe  eighth  clause  Is 
also  relied  on  as  expressing  a  direct  devise 
ot  the  trust  property  described  In  the  sixth 
clause.  To  an  understanding  of  this  point  It 
Is  necessary  to  refer  to  the  seventh  clause 
which  devises  to  Margaret  S.  Hayward,  Myra 
M.  Jeffers,  Ennlce  G.  JefFers,  and  Allen  J. 
Roy  two  lots  in  San  Francisco.  These  are 
the  same  persons  as  those  named  in  the  sixth 
clause  as  beneficiaries  of  the  trust  there  de- 
clared. The  court  finds  that  Mary  S.  Hay- 
ward,  named  In  the  sixth  clause,  is  Uargaret 
S.  Hayward.  Allen  J.  Roy  did  not  survive 
the  testatrix,  and  as  he  was  not  a  relative, 
the  gift  to  him  lapsed.  Olv.  Code,  H  tSlO, 
1343.  The  provision  in  the  ^hth  clause  is 
as  follows: 

"In  the  case  of  the  death  of  any  of  my  devisees 
and  legatees  hereinbefore  mentioned  before  my 
decease,  I  then  ^ye  the  share  of  my  estate  which 
such  devisee  or  legatee  should  have  received  un- 
der the  will,  in  equal  proportions,"  to  the  chil- 
dren of  the  brothers  and  sisters  of  the  testatrix. 

The  argument  Is  that  the  seventh  clause 
shows  that  the  testatrix  fully  understood 
that  the  three  surviving  t>eneflclarleB  of  the 
trost  were  devisees  under  the  will,  that  the 
words  "any  of  my  devisees  and  legatees"  in 
the  eighth  clause  were  there  used  by  her  only 
to  describe  the  persons  referred  to,  but  that 
when  she  came  to  identic  the  property  which, 
in  case  of  the  death  of  any  of  them,  should 
so  to  others,  she  did  not  use  the  words  "devise 
or  legacy."  but  designated  such  property  as 
**the  share  of  my  estate  which  such  devisee 
or  legatee  should  have  rec^ved  under  this 
win."  that  this  indicates  that  the  testatrix 
understood  that  there  would  pass  to  the  sur- 
vivors not  only  the  property  technically  de- 
Tlsed  to  them,  but  the  entire  "share  of  my 
estate"  which  would  pass  to  them  under  all 
the  provisions  of  the  will.  Including  that 
which  they  would  receive  as  beneficiaries  of 
the  trust  declared  in  the  sixth  clause,  which 
trust.  It  must  be  presumed,  she  deemed  valid. 

This  language  will  not  serve  the  desired 
purpose.  It  may  even  be  conceded  that  the 
testatrix  Intended  to  Include  the  beneficiaries 
of  ' the  trust  by  the  use  of  the  phrase  "dev- 
isees aim  legatees,"  although  they  were  not 
technically  snch.  None  of  the  devisees  or  leg- 
atees mentioned  prior  to  the  eighth  clause 
was  of  kin  to  the  testatrix,  and  hence  the 
proper^  given  to  any  one  of  them  was  sub- 
ject to  lapse  if  that  person  did  not  survive 
the  testatrix.  I^e  purpose,  and  the  sole  pur- 
pose, of  the  eighth  clause  Is  therefore  appar- 
ent. It  was  to  prevent  a  possible  lapse.  Its 
dispositive  words  do  not  apply  to  or  dispose 
of  anything  except  that  which  would  have 
gone  to  a  predeceased  devisee  or  legatee  If  be 
or  she  had  survived.  They  do  not  operate  at 
all  upon  the  share  of  any  person  who  surviv- 
ed the  testatrix,  l^ey  e^rese  no  intention 
to  dispose  of  property  to  any  sarvlvor  .of 
the  devisees,  legatees,  or  beneficiaries.  They 
are  therefore  insufficient  under  the  rule  of 
163F.-60 


the  Fair  Case.  In  order  to  escape  the  doc- 
trine of  that  case,  words  most  be  found  in 
the  will  which  may  be  construed  as  a  direct 
devise  of  the  tnist  property  to  the  persons 
to  whom  the  trustees  are  directed  to  convey 
It,  words  which  express  the  idea  that  it  is  to 
go  to  those  persons.  Irrespective  of  the  direct 
devise  to  the  trustees^  and  without  a  convey* 
ance  by  the  trustees.  Estate  of  Spreckels, 
162  Cal.  568,  123  Pac  STL  A  mere  belief  or 
understanding  Is  not  sufficient.  Words  which 
are  not  operative  to  pass  title  at  all,  which 
are  not  dispositive  in  meaning  or  effect,  but 
which  merely  show  a  knowledge  on  the  part 
of  the  testatrix  of  the  dispositions  made  in 
other  clauses  of  the  will,  cannot  avail,  and 
nothing  more  appears  here.  Such  words  may 
sometimes  be  resorted  to  In  aid  of  the  inter- 
pretation of  a  dispositive  clause  which  Is  sos- 
ceptlble  of  two  meanings,  and  may  In  such  a 
case  strengthen  the  interpretation  of  such 
ambiguous  clause  against  intestacy  and  in 
favor  of  a  direct  devise.  An  example  of  this 
occurs  In  the  Estate  of  Spreckels,  supra,  and 
Is  discussed  at  page  576  of  1^  Cat  The 
words  of /the  eighth  clause  have  no  office  of 
that  character  to  perform  In  the  present  case, 
for  here  there  Is  no  ambiguity.  Every  clause 
of  the  will  is  clear  and  certain,  both  in  mean- 
ing and  effect  Both  the  trust  clause  and  the 
eighth  clause  are  without  ambiguity — one  de- 
vising the  trust  property  to  the  tnistees,  ia^ 
trust  to  convey  to  the  appellants  and  Allen  J. 
Boy;  the  other  operating  only  to  pass  tbe 
title  to  any  lapsed  devise  or  legacy  to  the  dev- 
isees and  legatees  of  the  residua  To  con- 
struct a  direct  devise  of  the  trust  property 
to  the  surviving  beneficiaries  out  of  a  clause 
which,  at  most,  can  operate  only  upon  the 
shares  of  those  who  did  not  survive  the  tes- 
tatrix, would  give  it  a  meaning  and  effect 
which  its  words  do  not  bear  and  apply  it  to 
a  purpose  it  was  not  Intended  to  serve. 

[8,  >]  2.  The  appeal  of  WUUam  O.  Hawley 
and  others,  grandchildren  of  the  deceased 
brothers  and  sisters  of  the  testatrix,  involves 
the  construction  of  the  eighth  and  ninth 
clauses  of  the  will,  which  are  as  follows: 

"Eighth  (8).  In  tbe  case  of  the  death  of  any 
of  mv  devisees  and  legatees  hereinbefore  men- 
tioned before  my  decease,  I  then  give  tbe  share  of 
my  estate  which  such  devisee  or  legatee  should 
have  received  under  this  will,  in  equal  propor- 
tions, share  and  share  alike,  to  the  children  of 
my  brothers,  George  and  WiUiam  W.  Good- 
rich and  to  tbe  children  of  my  sisters,  Eliza  Q. 
Hawley,  Harriet  K.  Berry,  and  Jane  Augusta 
Berry." 

"Ninth  (9) .  I  give,  devise  and  bequeath  to  the 
children  of  my  said  brothers  and  sisters  faerein- 
.  before  mentioned  all  tbe  rest,  residue  and  re* 
mainder  of  my  estate  of  every  Idnd,  character 
and  description  wheresoever  utuate,  lying  anA 
being." 

The  particular  point  Involved  in  this  inter- 
pretation of  the  will  is  the  question  whether 
the  word  "children,"  as  used  In  these  clauses, 
can  be  construed  to  include  granddilldren. 
The  court  below  hrfd  that  the  word  "chil- 
dren" was  to  be  taken  in  Its  ordinary  sense, 
and  Incladed  only  tbe  sons  and  daughteis  <tf 
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the  brothers  and  sletera,  and  that  It  did  not 
Indnde  gnuodchlldien.  Accordingly  It  dls- 
trlbnted  the  residue  to  the  six  sons  and 
danshters  <^  said  brothers  and  sisters  who 
were  living  at  the  death  of  the  testatrix. 
The  will  was  executed  on  October  30,  1900. 
The  testatrix  died  on  December  18, 191t  At 
the  time  of  the  executim  of  the  will  all  of 
the  brothers  and  sisters  of  the  testatrix  were 
dead.  The  two  brothers  each  left  but  one 
child,  which  child  surTived  the  testatrix.  At 
the  time  of  the  executlm  of  the  will  there 
were  eight  of  the  children  of  the  idsters  Ut- 
Ing.  Four  of  these,  namely,  Alonzo  Q.  Haw- 
ley,  George  K.  Hawley,  Gertrude  E.  McDon- 
ald, and  Alexander  F.  Berry,  died  prior  to  the 
death  of  the  testatrix,  and  each  left  children 
who  survived  tbe  testatrix,  and  who  appeal 
from  the  decree.  The  two  other  appellants. 
Fred  8.  .Berry  and  Gertrude  Ribenack.  are 
children  of  Charles  G.  Berry,  a  son  of  one  of 
the  sisters.  Charles  died  in  tbe  year  1870.  30 
years  prior  to  the  execution  of  the  will. 
There  are  two  other  grandchildren  living,  tbe 
children  of  George  F.  Cook,  who  died  In  1009, 
but  they  do  not  appeal.  Six  of  the  children 
of  the  brothers  and  sisters  of  the  testatrix 
were  living  at  her  death. 

The  word  "children,"  In  a  will,  has  been 
held  to  Include  grandchildren  in  only  two 
classes  of  cases.  The  first  class  is  where 
there  Is  an  ambiguity  In  the  will  Itself  which 
leaves  the  meaning  of  the  testator  in  respect 
to  the  word  "children"  uncertain.  In  such 
cases  extrinsic  evidence  may  be  Introduced  to 
explain  tbe  meaning  intended  by  the  testatrix 
and  to  show  that  the  word  was  used  to  In- 
clude grandchildren.  This  class  la  within 
tbe  scope  of  section  1318  of  tbe  Civil  Code. 
The  other  class  consists  of  cases  where  there 
Is  a  latent  ambiguity,  and  comes  within  sec- 
tion 1340  Of  the  Civil  Code.  Where  the  will 
purports  to  make  a  gift  to  "children"  and  It 
appears  that  none  were  living  at  the  execu- 
tion of  the  will,  or  afterwards,  extrinsic  evi- 
dence may  be  given  tending  to  prove  that  a 
gift  to  grandchildren  was  Intended.  In  such 
cases  the  ambiguity  itself,  as  well  as  the 
facts  which  explain  it.  appears  from  extrin- 
sic evidence.  2  Corpus  Juris,  1314;  2  Under- 
bill on  Wills,  I  547.  As  there  were  a  number 
of  children  of  the  brothers  and  sisters  living, 
both  at  the  time  of  the  execution  of  the  will 
and  at  the  time  of  the  death  of  the  testatrix, 
this  case  do»  not  come  within  the  second 
class. 

The  first  class  above  mentioned  includes 
only  Uiose  cases  where  there  is  something  In 
the  context  or  in  the  disposing  clause  which 
raises  an  uncertainty  as  to  the  meaning  of 
the  words. 

The  rule  is  well  established  that  where  the 
meaning  of  the  will,  on  its  face,  taking  the 
words  in  the  ordinary  sense,  Is  entirely  clear, 
and  where  no  latent  ambiguity  is  made  to  ap- 
pear by  extrinsic  evidence  there  can  be  no 


evidoice  of  extrinsic  circumstances  to  show 
that  the  testatrix  intended  or  deeired  to  do 
something  not  expressed  In  the  wIlL  Where, 
in  such-  cases,  taking  the  words  of  the  wfU 
alone,  the  intent  is  clear,  that  Intent  must  be 
followed,  and  [HMof  that  the  testatrix  desired, 
some  other  results  or  that  the  drcnmstances 
were  such  that  such  de^re  might  be  Inferred, 
la  inadmissible.  2  Underbill  on  Wills,  f  648. 
The  following  decisions  of  this  court  affirm  the 
rule  above  stated:  Eatote  of  Young,  123  CaL 
342,  63  Pac.  1011 ;  Estate  of  Tompkins,  132 
CaL  176,  64  Pac.  268;  Estate  of  Fair,  132 
CaL  632,  60  Pa&  442,  64  Pac;  1000.  84  Am.  Sl 
Rep.  70;  In  re  Walkerly,  108  CaL  659,  41 
Pac.  772,  40  Am.  St  Rep.  97 ;  In  re  S<died^ 
73  Cal.  597. 15  Pac.  297 ;  Rhoton  v.  Blevin,  99 
CaL  648,  84  Pac  613.  See,  also,  2  Words  and 
Phrases,  p.  1128,  where  many  additional  cas- 
es are  cited. 

There  is  nothing  In  the  context  of  this  will 
which  throws  doubt  npon  the  meanlns  of  the 
word  children,  as  used  in  the  residuary  claus- 
es, nothing  to  suggest  that  It  was  not  used  in 
the  ordinary  s^ise  to  desCTlbe  tlie  immediate 
offspring  of  the  brothers  and  sisters  named. 
The  evidence  of  extrinsic  circumstances  show- 
ed that  the  testatrix  had  mndi  love  and  af- 
fection for  her  grandnephews  and  grandnlec- 
ea  From  this  an  inference  might  be  Indulg- 
ed that  she  would  not  wish  to  deprive  them 
of  the  share  of  her  estate  which  tbe  law 
would  have  cast  upoa  them  through  relation- 
ship. But  the  will  Itself  Is  dear ;  it  excludes 
them  from  its  benefits  and  to  say  that  the  tes- 
tatrix should  have  included  them  would  be  to 
make  a  new  will  for  her  Instead  of  the  one 
she  chose  to  execute.  The  evidence  was  not 
admissible  for  the  purpose  of  changing  the 
clear  meaning  of  the  words.  The  court  below 
was  correct  In  its  Interpretatlon. 

The  decree  of  distribution  is  affirmed. 

We  concur:  SLOSS,  J. ;  LAWLOB,  J. 


(in  CaL  4SS) 

In  re  McCAHILL'S  ESTATE.  (L.  A.  409&) 
(Supreme  Court  of  California.  Dec  15.  1915.) 
1.  Taxation  €=>868  —  iNHERrrANCK  Tax  — ■ 
PaoPEBTT  Liable— Srrus  of  Pebsokaltt. 
Where  a  resident  of  a  foreign  state  «aiD« 
to  Califoroia  winters  for  his  h^th,  bringiiix 
bonds  of  foreign  corporations  aod  of  a  Califor- 
nia corporation  for  safe-keeping,  and  was  taken 
ill  so  suddenly  one  year  that  be  did  oot  take 
the  bonds  back  to  the  state  of  his  residence  with 
Lim  when  he  left  California  to  return,  leaviox 
them  in  his  safety  deposit  vault  in  California, 
such  bonds,  which  were  willed  to  hia  widow, 
were  not  liable  to  an  inheritance  tax  in  Cal- 
ifornia under  the  inheritance  tax  law  (St.  1911. 
p.  713),  imposing  a  tax  upon  the  transfer  of 
property  by  inheritance  when  the  transfer  is  by 
will  or  intestate  laws  of  property  witfaia  the 
state,  and  the  decedent  was  a  nouresid«it  of 
the  state  at  the  time  of  his  death,  since  the  sitos 
of  a  corporate  bond  is  the  domicile  of  the  own- 
er or  creditor,  and  it  is  taxable  there,  the  excep- 
tion to  this  general  rule,  that  bonds  bdoneing 
to  a  foreign  corporation  are  taxable  in  tbe 
state  when  kept  there  for  the  purpose  of  tbs 
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business  which  Uie  companr  carries  on  in  such 
state,  haTiDg  no  application. 

[E3d.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  SS  1685-1687 ;  Dec  Dig.  «:^868.] 

2.  Taxation  «=>86S  ~  Inheritance  Tax  — 
Taxable  Chakacteb  of  Bonds— Detebmi- 

nATION. 

Where  bonds  owned  by  a  indent  of  Min- 
nesota were  temporarily  in  a  safety  deposit  vault 
in  California  when  he  died,  and  the  probate 
court  in  Minnesota  first  assumed  jurisdiction 
over  them  and  distributed  them  to  the  widow, 
that  the  administrator  with  the  will  annexed 
listed  such  bonds  in  his  inventory  in  California, 
and  that  the  superior  court  in  California  as- 
sumed jurisdiction  over  them  for  purposes  of 
administration  and  distrU>ulion  to  the  widow 
were  not  conclusive  that  the  bonds  were  prop- 
erty within  the  state  (or  purposes  of  taxation 
under  the  inheritance  tax  law  (St  1911,  p. 
713),  since  the  right  of  the  state  to  collect  an 
inheritance  tax  depends  on  the  terms  of  the  stat- 
ute, not  on  the  conduct  of  the  local  administra- 
tor in  making  the  inventory  of  assets,  while  on 
appeal  from  an  order  fixing  the  tax,  the  decree 
of  the  superior  court,  distributing  the  property, 
was  not  conclusive  as  to  the  facts  entitling  the 
state  to  demand  the  tax. 

nSA.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  168&-16S7;  Dec.  Dig.  «=»868.] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Jamea  O.  Rives, 
Judge. 

In  the  matter  of  the  estate  of  Jamea  Mc- 
Oahill,  deceased.  Appeal  by  the  administra- 
tor with  the  will  annexed  from  an  order  of 
tbe  Supreme  Court,  charj^ng  the  estate  with 
an  inheritance  tax.   Order  reversed. 

Joseph  Scott  and  A.  G.  Rltter,  both  of  Log 
Angeles,  for  appellant  John  S.  Chambers 
and  Robert  A  Warring,  both  of  Sacramento, 
and  John  W.  Carrigan,  of  Los  Angeles  (U.  S. 
Webb,  of  San  Frandsco,  of  counsel)*  tor  re- 
spondent. 

SHAW,  J.  In  this  case  the  administrator 
with  the  will  annexed  appeals  from  an  order 
of  the  superior  court  charging  tbe  estate  of 
the  decedent  in  the  hands  of  said  administra- 
tor with  Inheritance  tax  amounting  to  $1,- 
433.21. 

[1]  McCahill  died  on  July  21,  1011,  In  the 
state  of  Minnesota,  being,  at  the  time  of  his 
death  and  for  many  years  prior  thereto,  a 
resident  of  that  state.  For  some  years,  be- 
cause of  feeble  health,  it  had  been  his  custom 
to  spend  his  winters  in  California.  He  was 
tbe  owner  of  a  number  of  bonds  Issued  by 
corporations  for  the  payment  of  money,  and 
be  usually  brought  these  with  Mm,  deposit- 
ing them  for  safe-l£eepliig  while  here  in  some 
.aafe  deposit  box.  The  oniy  purpose  of  bring- 
ing them  was  to  have  them  at  hand  under  his 
.controL  He  did  not  transact  any  business 
here  with  reference  thereto.  In  pursuance  of 
this  custom  he  arrived  In  California  in  No- 
vember, 1910,  bringing  with  him  the  bonds 
wbldi  are  here  In  controversy.  He  deposited 
them  ia  a  safe  deposit  box  as  nsnal.  His 
health  became  worse,  and  In  April,  1911,  be- 
cause of  that  fact,  he  hastily  left  California, 


going  to  Minnesota  tor  treatment  His  con- 
dition was  so  serious  that  it  was  Impossible 
for  him  to  give  care  to  bis  business  affairs, 
and  be  inadvertently  failed  to  take  the  bonds 
with  him  on  his  return.  He  left  a  wtll  by 
which  the  property  in  controrersy  was  be- 
queathed to  his  wifie.  Letters  testamentary 
were  Issued  In  that  state,  and  by  regular  ■ 
coarse  of  administration  these  bonds  were 
there  distributed  to  tbe  wif&  Then  were 
bonds  of  foreign  corporations  of  the  par  val- 
ne  of  ¥76,000  and  bonds  of  a  CaUfomla  coi^ 
poratlon  of  the  par  valoe  of  915,000.  For 
purposes  of  fixing  the  Inheritance  tax  the 
whole  was  appraised  at  $78,750.  Of  this 
sum  the  Oallfomia  corporation  bonds  repre- 
sent $14,260  and  the  foreign  corporation 
btmds  964,500.  Tbe  exemption  of  the  widow 
inclndes  the  Oallfomia  bonds  and  spmethlng 
additional,  so  that  the  od^  question  for  con-  . 
slderatlon  here  Is  whether  or  not  the  bonds 
of  the  foreign  corporations  are,  under  the 
circumstances  stated,  liable  for  the  inherit- 
ance tax  Imposed  by  the  law  of  the  state  of 
CaUfomla.  Ancillary  administration  was 
taken  out  In  this  state,  and  it  Is  In  this  pro- 
ceeding that  the  present  controversy  arises. 
All  of  these  bonds  were  legnlarly  Inventoried 
as  a  part  cl  the  estate  of  the  decedrait  sub- 
ject to  administration  In  California. 

It  will  be  observed  that  the  decedent  was 
not  a  resident  of  this  staie ;  that  the  corpora- 
tlmis  which  Issned  the  bonds  In  controversy 
were  not  residents  of  this  state  or  doing 
business  therein;  that  the  decedrat  did  not 
bring  the  bonds  to  California  In  puisnance  of 
any  purpose  of  doing  business  here  with 
them ;  and  that  they  were  not  kept  here  In 
connection  with  any  local  business  of  any 
character.  The  fact  that  these  bonds  were 
present  in  California  at  the  time  of  the  death 
of  the  decedent  was  altogether  accidental  and 
casnaL  It  is  upon  this  fact  alone  that  the 
right  to  charge  the  tax  upon  them  must  rest 

We  are  of  the  opinion  that  the  court  below 
erred  hi  charging  an  Inheritance  tax  upon 
these  bonds.  The  law  applicable  to  the  case 
was  the  inheritance  tax  law  of  1911  (Stats. 
1911,  p.  713).  That  law  Imposes  a  tax  upon 
the  transfer  of  property  by  inheritance: 

"(2)  When  the  transfer  is  by  will  or  intestate 
laws  of  property  within  this  state  and  the  dece- 
dent was  a  nonresident  of  the  state  at  the  time 
of  his  death." 

It  Is  clear  from  this  provision  that  It  was 
not  the  Intention  of  tbe  Lej^ature  to  Im- 
pose a  tax  upon  Uie  transfrar  by  succession  of 
the  property  of  a  nonresident,  unless  it  was 
"property  within  this  state"  at  the  time  of 
the  death  of  the  decedent  The  sole  question 
presented,  therefor^  Is  whether  or  not  these 
bonds  of  foreign  corporations  '  constituted 
property  within  the-  state  by  reason  of  the 
fact  that  the  bonds  themselves  wexe,  at  the 
time  of  the  death  of  the  decedent,  phy^cally 
present  In  a  safe  d^toalt  box  within  this 
state.  The  principle  applicable  to  such  cases 
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is  settled  by  the  decision  of  tbla  coort  In  the 
Estate  of  Fair,  128  Cal.  607,  61  Pac  184. 
That  case  involved  the  right  of  the  City  and 
County  of  San  Francisco  to  levy  a  tax  npon 
the  bonds  of  certain  corporations  organized 
and  doing  business,  in  other  states  of  the  Un- 
ion, as  property  vrithin  this  state  belonging 
to  the  estate  of  the  decedent,  James  G.  Fair. 
The  bonds  were  not  physically  present  with- 
in the  state,  but  were  kept  elsewhere.  Befer- 
ring  to  the  nature  of  such  property  and  its 
situs  for  purposes  of  taxatltHi,  the  court  said: 

"If,  however,  the  bond  evidencing  a  debt  is  de- 
stroyed, the  debt  is  not  affected ;  the  owner 
may  stUl  Oldlect  both  principal  and  interest 
thereof.  Not  die  paper  writing,  but  the  obliga- 
tion  to  pay  expressed  by  it,  is  the  thing  of  val- 
ue, and,  in  the  nature  of  things  this  can  have  no 
actual  locality.  The  general  role  is  tiiat  debts 
attend  the  persm  of  the  creditor*  and  are  tax- 
able at  his  domlcOe." 

It  was  also  held  that  neither  the  £act  that 
the  bonds  were  negotiable,  nor  the  fact  that 
they  were  not  physically  present  within  the 
state,  affected  the  rule  that  their  locality, 
for  purposes  of  taxatl<»i,  was  the  place  of 
residence  of  the  owner.  The  court  there  also 
recognised  an  exception  to  this  doctrine  In 
cases  where  the  paper  evidences  of  debt  are 
in  the  possession  and  control  of  an  agent  of 
the  owner  in  some  state  other  than  that  of 
his  domicile,  and  are  held  there  by  sudi  agent 
for  management  In  connection  with  a  busi- 
ness there  carried  on,  as  for  example,  a  loan 
agency.  In  such  cases  the  securities  are 
deemed  to  be  taxable  at  the  place  where  such 
business  Is  carried  on.  The  case  of  People 
V.  Home  Ins.  Co.,  29  CaL  633,  was  distin- 
golshed  from  the  Fair  Oase  on  the  ground 
that  In  the  insurance  company  case  the  bonds 
there  belonging  to  the  foreign  corporation 
were  taxable  here  because  they  were  kept  In 
this  state  for  the  purposes  of  the  business 
which  that  company  was  carrying  on  within 
this  state,  thus  bringing  that  case  wlthtn  the 
exception  above  stated.  We  have  no  such  dr- 
cumstances  present  In  this  case,  and  the  ex- 
ception noted  has  no  application.  In  the  Fair 
Case,  since  Fair  was  a  resident  of  California 
at  the  time  of  his  death,  it  was  held  that 
these  bonds,  although  Issued  by  foreign  cor< 
porations  and  kept  without  the  state,  were 
nevertheless  taxable  here  under  the  laws  of 
this  state  providing  for  the  taxation  of  prop* 
erty  situated  within  the  state.  Upon  the 
same  principle  it  must  be  held  that  the  bonds 
of  foreign  corporations  owned  by  McCabiU 
at  the  time  of  his  death,  he  being  then  a  resi- 
dent of  Minnesota,  do  not  constitute  pn^rty 
within  this  state  for  purposes  of  taxation, 
but  were  and  are  property  within  the  state 
of  Minnesota,  and,  consequently,  that  they 
do  not  come  within  the  scope  of  the  al>ove- 
quoted  extract  from  the  Inheritance  tax  law. 
See,  also,  Uuridiy  t.  (>oiue,  136  CaL  19^  99 


Pac.  »71,  87  Am.  St  Rep.  90;  McDongald  t. 
Low,  164  Cal.  110,  127  Pac  1027. 

A  number  of  cases  are  cited  by  the  re- 
siWQdent  from  decisions  of  the  courts  of  Ne^ 
York,  Including  Matter  of  Whiting,  150  N.  T. 
27,  44  N.  E.  716,  34  I/.  R.  A.  232,  66  Am.  St 
Rep.  640;  Matter  of  Morgan.  150  N.  Y.  35, 
44  N.  B.  1126;  Matter  of  Gibbes.  84  App.  Dir. 
510,  83  N.  Y.  Snpp.  53;  Matter  of  Tiffany. 
143  App.  Div.  327,  128  N.  Y.  Supp.  106— to 
which  we  may  add  Matter  of  Bronaon,  150 
N.  Y.  1.  44  N.  £}.  707,  34  li.  B.  A.  238,  56  Am. 
St  Bep.  632.  We  do  not  think  these  cases 
sld  the  i«spondent  in  any  respect  'Fbej  dis- 
close considerable  difference  of  i^inion  be- 
tween the  several  judges  of  the  New  York 
Court  of  Appeals.  It  is  perfectly  clear,  how- 
ever, from  the  decision  of  tliat  court  In  Mat- 
ter of  Bronaon,  supra,  that  the  rule  stated  hi 
the  Estate  of  Fair,  supra,  was  recognized  ai 
an  established  rule  of  law  wherever  it  is  not 
abrogated  by  some  statute.  The  dedsions 
upholding  an  Inheritance  tax  upon  the  pnv- 
erty  of  a  nonresident  of  the  state,  consisting 
of  bonds  or  other  obligations  of  nonresldentB 
of  the  state,  either  corporations  or  persons, 
because  of  the  fact  that  the  evidence  of  soeh 
obligations  was,  at  the  time  of  the  decedents 
death*  physically  present  In  the  state  of  Mev 
York,  were  based  entirely  upon  the  provisions 
of  the  statute  of  that  state,  which  expressly 
declare  that  the  inheritance  tftx  may  be  lev- 
ied upon  the  notes,  bonds,  or  oth^  Instru- 
ments constituting  evidence  of  the  obliga- 
tions, U  physically  present  In  that  state,  re- 
gardless of  the  residence  of  the  debtor  or 
creditor.  Our  statute  contains  no  such  provi- 
sions, and  the  decisions,  so  far  as  tbey  so 
bold,  are  inapplicable  her& 

[2]  The  attom^B  for  the  state  tiaim  ttutt 
the  listing  of  these  bonds  In  the  InventaT 
and  the  proceedings  of  the  superior  court, 
assuming  jurisdiction  over  them  for  purpos- 
es of  administration  and  distributing  them  to 
the  widow,  a:re  conclDdve  to  the  eOect  tttat 
the  bcmds  were  ivoperty  wiUiin  this  atitte  tax 
purposes  of  taxation.  The  claim  is  antenable. 
The  probate  coiut  in  Mlmaesota  first  assumed 
jurladlctlcm  over  ^ese  txmds,  and  it  also  dis- 
tributed them  to  tba  widow.  Tbe  facts  bt- 
fore  tbe  court  b^ow  showed  that  the  bonds 
were  not  property  witiUn  this  state  and  woe 
not  taxable  here.  Tbe  rigbt  of  the  state  to 
collect  inheritance  tax  depends  on  the  tenm 
of  the  statute  not  on  the  conduct  of  the  local 
administrator  In  making  tbe  InTentorj  of 
assets.  Upon  appeal  from  an  ordor  fixing  0» 
inheritance  tax,  the  decree  of  tbe  Biqialor 
court,  distribnting  the  prop^ty,  ts  not  eon- 
elusive  as  to  the  facts  whlcb  entitle  tSie  atoto 
to  demand  tlie  tax. 

The  order  ts  reversed. 

We  concur:  SLOSS,  J.;  ZAWLOB,  1. 
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(171  Cal.  9S) 

THOUAS      PRIDHAM.    (L.  A.  No.  43S6.) 

(Supreme  Ciotirt  of  Oalifornia.   Sept  29,  1915. 
On  Petition  for  Rehearing,  Oct,  28,  1915.) 

1.  HlQBWATS  4=:»90— IMFBOTBHENT— CORSn- 
TVTIONAl.  AND  StATUTOBT  PbOVISIONB. 

Const,  art.  11.  I  7^  provides,  relative  to 
oonntr  duutenL  that  socb  charters  "sbaU  prfr- 
Tide"  for  certain  matters  therein  specined  and 
"may  provide"  for  the  formation  of  road  dis- 
tricts for  the  care,  maintenance,  eta,  of  roads, 
Idgbwars,  and  bridges,  for  the  formation  of  con- 
struction divisions  for  the  constraction  of  roads, 
highways,  and  bridges,  and  for  the_  organiza- 
tion, etc,  of  sut^  districts  and  divisions.  Jx» 
Angeles  County  Charter,  art.  7  (St.  I&IS,  p. 
1491),  provides  that  the  board  of  sapervisors 
may  provide  for  the  formation  of  road  districts 
and  nighway  constrnctioa  divisions  and  for 
their  organization,  etc.  The  Boad  District  Im- 
provement Act  (St  1907,  p.  800)  authorises 
boards  of  supervisors  to  form  road  diatricts, 
and,  where  no  effective  protest  is  filed  by  land- 
owners, to  have  the  contemplated  improvement 
made,  etc.  Held,  that  as  applied  to  Los  Angeles 
county  this  act  is  not  repealed  by  article  T  of 
the  diarter  of  that  coont^,  and  the  board  of 
anperviaors  may  proceed  either  under  the  char- 
ter or  under  the  act  of  1907,  as  the  language  of 
both  the  Constitution  and  the  charter  provi- 
sion Is  permissible  and  does  not  iwarait  reaort 
to  the  act  of  1907. 

[Ed.  Note.— For  other  caaea,  see  Highways, 
Oent  Dig.  H  801,  302;  Dec.  Dig.  «=>90.] 

2.  EUINENT   DOHAIN  4=s>71— IlCFBOTSiainr— 
Absessicbnt  or  BBNinra— GonsnTurionAL 

AND  SlATUTOBT  PBOVXBIOHa. 

The  Uoad  District  Improvement  Act,  is 
not,  because  it  permits  the  assessment  of  prop- 
erty within  the  road  improvement  district  ac- 
cording to  value  rather  than  In  accordance  with 
benefits  conferred,  in  violation  of  Const  art,  1, 
f  14,  providing  that  private  property  shall  not 
be  taken  or  damaged  for  public  use  mthont  just 
compensation  having  first  bean  made  or  paid 
into  court. 

[Eld.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  180-187;  Dec  Dig.  «=»?!.] 

On  Petition  for  Rehearing. 

'  8.  HXGHWATS  ^=>107  —  lUPBOTBlCEITT  —  PBO- 

ncsra— Statutobt  Pbotisions. 

The  Boad  District  Improvement  Act,  {  S, 
provides  relative  to  the  improvement  of  higb- 
-ways,  that  at  any  time  before  the  day  apedned 
in  the  resolution  of  Intention  for  ordering  work, 
and  the  bearing  of  the  matter,  any  owner  of 
land  within  the  propocwd  improvement  district 
may  file  with  the  clerk  of  the  board  of  super- 
visors, written  objection  to  the  ordering  of  the 
work,  that  it,  nptm  the  hearing,  it  appears  that 
a  majority  of  the  owners  within  the  district 
have  so  in  writing  made  objection,  the  board 
shall  thereupon  have  no  power  to  proceed  fur- 
ther, and  that  owners  of  land  within  the  mean- 
ing of  that  section,  are  those  only  who  appear 
to  be  such  upon  tne  records  In  the  recorder's 
office.  Held  that,  while  this  limits  the  right 
ot  protest  in  writing  to  owners  of  record,  it  does 
not  prevent  all  Interested  persons,  including 
those  not  owners  of  recordt  from  appearing  be- 
fore the  board  of  supervisors  and  voicing  their 
objections. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  88  330-346;  Dec.  Dig.  es>l07.] 

4,  HiaawATa'«s>107  —  Ihfbotuiiiit  —  Pbo> 

TBSm-STATDTOBT  PBOTISIONB. 

Tht  Legislature  may  limit  the  rigbt  to  pro- 
test against  the  improvement  of  a  fa^hvray  nn< 


der  the  Soad  District  Improvement  Act  by 
granting  It  only  to  owners  of  record. 

[Ed.  Note.— For  other  cases,  see  Hiriiwaya, 
Cent.  Dig.  H  839-34S;  Dec.  Dig.  «»107.] 

In  Bank.  Original  amplication  P*  A. 
Iliomas  tax  a  writ  of  mandate,  pRiTed  to  be 
directed  against  &.  W.  Fridbiun,  aa  chalr^ 
man  and  presiding  offlcn  of  tbe  board  of  mi- 
perrlaora  of  Los  Ai^dles  county.  AltemattTS 
writ  made  peremptory. 

A.  J.  Sherer,  Robert  Young,  and  Hartley 
Shaw,  all  of  Lob  Angelea,  for  petitioner.  A. 
J.  HUl,  County  Counsel,  and  Charles  E. 
Haas,  Deputy  County  Counsel,  both  of  Los 
Angeles,  for  respondent  Arthur  M.  Bills,  of 
Los  Angtiei^  amicus  curiae. 

MELVIN.  J.  PeUtioner  ashed  that  a  writ 
of  mandate  issue  to  compel  tbe  defendant, 
as  presiding  officer  of  the  board  of  super- 
visors of  the  county  of  Los  Angeles  to  sign 
a  certain  contract  and  to  fix  tbe  time  for 
beginning  and  for  completing  certain  work 
on  Los  Angeles  and  Redondo  road  and  Gould 
lane  within  Road  District  No.  S6  of  the  coun- 
ty of  Lo«  Angelea.  An  altematlTe  writ  was 
Issued. 

[1]  It  Is  not  denied  by  def^dant  that  tbe 
contract  was  awarded  to  plaintiff  in  proceed- 
ings under  tbe  provisions  of  tbe  "Road  Dls^ 
trict  Improvement  Act  of  lOOT'  (Stets.  1907, 
p.  806).  The  refusal  of  the  defendant  to  sign 
tbe  proffered  contract  la  based  upon  two  con- 
tentions, the  first  being  that  the  said  act  of 
1907  has  been  superseded  by  the  provisions 
of  article  7  of  the  charter  of  the  county  of 
Los  Angeles,  and  tbe  second,  that  tbe  act  of 
3907  Is  tmctmstltntional  and  void  because 
said  statute  contemplates  an  assessment  of 
property  according  to  its  value  and  not  in 
proportion  to  the  benefits  arising  from  the 
improvement 

Tbe  petitioner  takes  the  stand  that  there 
are  two  methods  provided  for  tbe  im- 
provement In  districts  of  county  roads — one 
under  the  act  of  1907  and  the  other  under 
the  provisions  of  tbe  Constitution  and  of  the 
seventh  article  of  the  county  charter.  He 
points  out  the  following  facts:  (1)  The  Con- 
stitution and  charter  contemplate  the  crea- 
tion within  the  limits  of  tiie  county  of  a  mu- 
nldpallty  with  a  form  of  government  entire- 
ly its  own  and  differing  altogether  from  tho 
temporary  road  dhstrlct  which  may  be  estab- 
lished vnder  tbe  said  act  of  1907;  and  Ct) 
the  methods  of  raising  money  to  pay  the  ex- 
penses of  improvemmts  under  tbe  charter 
and  the  act  of  U07  differ  radically. 

Bzamlnihg  aectloQ  7%  of  artide  11  of  tbe 
Constitution  we  find  this  language: 

"It  shall  be  competent,  in  all  charters,  fram- 
ed under  the  authority  given  by  this  section  to 

Eroride,  In  addition  to  any  other  provisions  al- 
iwable  by  this  Oonstitntlon,  and  the  same  shaU 
provide,  for  tbe  following  matters." 

This  is  followed  by  spedflcations  of  the 

matters  for  which  a  county  charter  "shall 
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proTlde,**  Including  the  composition  and  elec- 
tion of  boards  of  superrlsors,  the  selection 
and  compensation  of  other  county  officers, 
tbe  specification  of  the  powers  and  duties  of 
public  officials,  the  assumption  by  county  of- 
ficers of  certain  municipal  fuuctlons,  the  fix- 
ing and  regulation  by  the  supervisors  of  the 
number  of  clerks  and  attaches  In  the  several 
departments  of  the  county  government,  and 
the  payment  of  these  assistants  and  of  cer- 
tain other  officers  whose  selection  is  provid- 
ed by  general  laws.  After  the  enumeration 
of  these  matters  following  the  mandatory 
verb  "shall  provide,"  section  7^  of  article  11 
contains  this  language: 

"All  charters  framed  under  the  authority  ^v- 
en  by  this  Bection-,  in  addition  to  the  mat- 
ters hereiDabove  8i>ecl6ed,  may  provide  as  fol- 
lowa  •  •  • 

"For  the  formation,  in  such  counties,  of  road 
districts  for  the  care,  maintenance,  repair,  in- 
spection and  supervision  only  of  roadS;  high- 
ways and  bridges:  and  for  the  formation,  in 
such  counties,  of  •  •  •  construction  divi- 
sions for  the  constructioD  only  of  roads,  Iiigh- 
ways  and  bridges;  for  the  inclusion  in  any 
'  such  district  or  division',  of  the  whole  or  any 
part  of  any  incorporated  city  or  town,  upon  or- 
dinance passed  by  such  incorporated  city  or 
town  autnorizing  the  same,  and  upon  the  as- 
sent to  such  inclusion  by  a  majority  of  the 
qualified  electors  of  such  Incorporated  city  or 
town,  or  portion  thereof,  proposed  to  be  so  in- 
cluded, at  an  election  held  for  that  purpose: 
for  the  organization,  governmcDt,  powers  and 
jurisdiction  of  such  districts  and  divisions,  and 
for  raising  revenue  therein,  for  such  purposes, 
by  taxation,  upon  the  assent  of  a  majority  of  the 
qualified  electors  of  such  districts  or  divisions, 
voting  at  an  election  to  be  held  for  that  pur- 
pose; for  the  incurring  of  indebtedness  there- 
for by  snch  counties,  districts  or  divisions  for 
such  purposes  respectively,  by  the  issuance  and 
sale,  by  the  counties,  of  bonds  of  such  counties, 
districts  or  divisions,  and  the  expenditure  of 
the  proceeds  of  the  sale  of  such  bonds,  and  for 
levying  and  collecting  taxes  against  the  property 
of  the  counties,  districts  or  divisions,  as  the 
cue  may  lie,  for  the  payment  of  the  principal 
and  interest  of  such  indebtedness  at  maturity." 

The  rest  of  the  paragraph  provides  for  an 
election,  and  requires  ,  the  assent  of  two- 
thirds  of  the  qualified  electors  of  the  county, 
district,  or  division  to  authorize  the  Indebt- 
edness, and  makes  provision  for  the  collec- 
tion of  an  annual  tax,  the  creation  of  a 
sinking  fund,  and  other  pertinent  matters. 
The  quotation  given  above  sufficiently  illus- 
trates the  scope  of  the  section. 

Article  7  of  the  charter  of  the  county  of 
Los  Angeles  Is  practically  Identical  with  that 
part  of  section  7%  of  article  11  of  the  Con- 
stitution  relating  to  the  formation  of  road 
districts  and  highway  construction  divisions, 
the  power  to  provide  for  the  formation  of 
such  districts  and  their  management,  under 
permission  of  the  electors,  being  confided,  by 
this  part  of  the  charter  to  the  board  of  su- 
pervisors.   Stats.  1913,  p.  1491. 

The  Boad  District  Improvement  Act  of 
1907  (Stats.  1907.  p.  806)  provides  a  scheme 
for  the  formation  of  a  road  district,  the  plan 
to  originate  with  the  board  of  supervisors  of 
a  county,  an  opportunity  being  given  to  de- 
teat  the  creatloa  of  Uie  contemplated  district 


by  the  filing  of  objecttons  In  writing  by  m 
majority  of  the  owners  of  land  tfaerdn.  Tba 
board  Is  given  authority,  where  no  elfectlre 
protest  has  been  filed,  to  order  the  work  to 
be  done;  to  advertise  for  bids;  to  award 
the  contract ;  to  execute  It  on  behalf  of  the 
supervisors  by  the  presiding  officer  of  the 
board ;  to  accept  the  work  when  completed ; 
to  issue  bonds  for  the  Indebtedness;  and  to 
provide  by  a  "special  assessment  tax"  upon 
all  of  the  land  within  the  district  for  pay- 
ment of  the  principal  and  Interest  upon  said 
bonds  as  the  same  shall  become  due. 

We  are  satisfied  that  the  portion  of  the 
charter  of  the  county  of  Los  Angeles  which 
is  based  upon  the  constitutional  provision 
which  we  have  been  examining  does  not  re- 
peal the  Road  District  Improvement  Act  of 
1907,  in  its  application  to  that  county.  As 
we  imve  seen,  the  Constitution  does  not  re- 
quire the  framers  of  county  charters  to  in- 
clude therein  enactments  equivalent  to  sec- 
tion 7  of  the  Los  Angeles  county  charter. 
This  would  indicate  an  Intention  to  leave 
with  the  people  of  each  county,  in  proposing 
a  charter,  the  discretion  to  determine  wheth- 
er or  not  they  desire  the  general  law  to  be 
the  only  one  upon  which  they  might  depend 
in  matters  pertaining  to  district  assessments. 
It  seems  to  be  conceded  by  respondent  and 
by  the  amicus  curiee  that  the  i>eople  of  a 
county  are  at  liberty  to  adopt  or  to  omit  the 
scheme  provided  by  section  7^  of  article  11 
with  reference  to  roads,  but  they  contend 
that,  having  embodied  that  plan  within  their 
charter  and  the  charter  having  received  due 
legislative  sanction,  the  people  of  Los  An- 
geles county  have  thus  availed  themselves  of 
a  method  of  construction  and  improTetnent 
of  roads  totally  at  variance  with  the  law  of 
1907.  But  arUde  7  of  the  charter  is.  in  It- 
self, merely  pennlsslve.  "The  Board  of  Su- 
pervisors may  provide  for  the  formation  of 
road  districts"  are  the  opening  words  of  that 
article.  There  is  no  declaration  In  the  char- 
ter that  the  Bupervlsora  must  resort  to  the 
plan  set  forth  in  the  Constitotton,  If  it  aeema 
proper  to  create  road  districts.  Tbe  bare 
authority  to  employ  that  system  la  aouglit  to 
be  conferred  upon  the  8iq>»vl8ora.  Conced- 
ing that  the  omission  of  all  mention  of  road 
districts  from  the  charter  would  have  left 
the  supervisors  free  to  follow  the  statutoiT 
plan  of  the  law  of  1907  (and  that  seems  to 
be  conceded),  It  follows  that  mere  permis- 
sion to  form  districts  and  to  pursue  the  nec- 
essary steps  to  th4t  end  by  a  different  meth- 
od, would  not  prevent  resort  to  the  "Boad 
District  Improvement  Law."  It  is  clear  that 
the  framers  of  the  charter  intended  to  lesTe 
the  supervisors  at  liberty  to  pursue  either 
the  method  outlined  by  that  instrument,  or 
that  set  forth  In  the  statute  of  1907.  This 
conclusion  makes  It  imnecessary  for  this  court 
to  determine  whether  or  not  a  charter  mi^t 
be  framed  In  such  fashion  as  to  prevoit  the 
board  of  superrlsorB  from  rewrtlng  to  0» 
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general  law  in  deaUng  with  the  roads  of  the 
county.  It  Is  also  oimecessary  to  decide 
whether  or  not  such  permissive  lai^uage  Is 
^ectlve  to  make  the  plan  outlined  by  sec- 
tion 7^  ot  article  U  of  the  Constitution  part 
of  the  law  of  the  county.  In  otiier  words 
we  need  not  here  determine  whether  the 
charter  may  .confer  merely  iKrmlssire  pow- 
ers <q>0B  a  board  of  supervisors.  However, 
the  case  of  Mardls  v.  McCarthy.  162  Cal.  94, 
121  Pac.  389,  appears  to  be  directly  In  point 
on  this  question,  as  authorizing  such  a 
course,  as  well  as  upon  the  proposition  that 
until  the  board  of  snperrlsora  bad  acted  un- 
der such  permissive  authority,  the  charter 
cannot  be  held  to  contain  any  provision  ef- 
fective to  suspend  the  operation  in  the  coun- 
ty of  general  laws  relative  to  the  matter. 
When  the  supervisors  do  adopt  such  a  plan, 
the  provisions  thereof,  so  far  as  authorized 
by  the  charter,  will  "have  the  same  sanction 
and  the  same  effect  that  they  would  have  if 
incorporated  In  the  charter  Itself  (Mardls 
v.  McCarthy,  supra,  162  Cal.  100,  121  Pac. 
389),  and  the  question  presented  as  to  the  ap- 
plicability of  general  laws  of  the  state  re- 
garding such  matter  will  be  an  entirely  dif- 
ferent one.  Wor  need  we  discuss  the  ques- 
tion, so  ably  argued  In  the  briefs,  whether  or 
not  the  law  of  1907  Is  in  direct  conflict  with 
the  plan  set  forth  hi  the  charter.  If  the 
sapervlsors  are  not  foreclosed  by  the  terms 
of  the  charter  from  resort  to  the  general 
law,  It  makes  no  difference  how  diverse  may 
be  the  two  systems  of  road  Improvement 
within  districts.  It  follows,  therefore,  that 
the  writ  must  be  made  peremptory,  and  the 
respondent  must  be  required  to  sign  the  con- 
tract unless  there  be  some  defect  in  the 
Road  District  Improvement  Act  of  1907. 

[2]  Defendant  attacks  that  statute  as  be- 
ing unconstitutional  because  It  permits  the 
f^sessment  of  the  proi>erty  within  the  district 
according  to  Its  value  rather  than  in  accord- 
ance with  the  benefits  conferred.  Admitting 
tliat  In  specific  Instances  the  ad  valorem  sys- 
tem of  assessment  for  benefits  has  been  up- 
held, nevertheless  counsel  for  defendant  In- 
sist that  the  system  is  wrong,  and  that  It  vio- 
lates the  spirit  and  letter  of  the  Constitution 
ot  California.  Article  1,  t  14.  Assessments 
for  local  Improvements  according  to  the  val- 
ue of  the  property  assessed  bave  l>een  fre- 
quently attacked,  and  generally  upheld,  in 
this  state  and  In  other  Jurisdictions.  Tbe 
decisions  In  this  state  have  generally  follow- 
ed Burnett  v.  Mayor  &  Common  Council  of 
the  City  of  Sacramento,  12  Cal.  76,  73  Am. 
Dec  618.  Mr.  Justice  Field,  delivering  the 
opinion  of  the  court  In  that  case,  said,  among 
other  things  (12  Cal.  84),  73  Am.  Dec.  518: 

**Tbe  law  la  question  avoids  the  Injustice  of 
general  taxation  for  local  purposes,  and  lays 
tbe  burden  upon  the  reciuientB  of  tbe  bece^t. 
It  apportions  tbe  tax  according  to  the  assessed 
cash  value  of  the  adjacent  property,  which  is 
as  near  an  approximation  to  an  equitable  rale 
as  can  well  be  established.  No  rule  coald  be 
adopted  whidt  would  work  absolute  equality. 
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An  approximation  to  it  Is  all  that  can  be  a^ 

taiaed.  The  power  of  apportionment,  with  the 
power  of  taxation,  is  exclusively  in  the  Le^ia- 
Iatu|%  Tbe  Constitution  contains  no  inhibi- 
tion to  the  tax,  and  prescribes  no  rule  of  ap- 
portionment. Security  aeainst  the  abuse  of 
the  power  rests  in  the  wudom  and  justice  of 
the  members  of  the  Legislature,  and  their  re- 
sponsibility to  their  constituents.  See  People 
v.  Mayor  of  Brooklyn,  4  Comstock  [N.  T.]  419 
[55  Am.  Dec.  266],  and  the  cases  cited  In  the 
opinion  of  the  court  and  the  briefs  of  counsel, 
which  latter  are  in  the  appendix  to  the  volnmei 
607." 

In  the  very  recent  case  of  Hunt  v.  Man- 
ning, 24  Cal.  App.  49,  140  Pac  39,  the  same 
objection  was  made  as  that  Interposed  by 
defendant  here,  that  this  very  statute  which 
we  are  here  considering  was  In  conflict  with 
section  14,  art  1,  of  the  Constitution  In  that 
it  seemed  to  authorize  the  taking  of  private 
property  without  awarding  compensation.  It 
was  there  held  that  since  tbe  provisions  of  the 
act  contemplated  improvements  upon  hi^- 
ways  which  have  been  established,  ordinarily 
it  must  be  assumed  that  the  owner  of  assess- 
ed property  will  not  suffer  damage  different 
from  that  common  to  all  such  owners  by  rea- 
son of  the  work.  In  Emery  v.  San  Francisco 
Gas  Co.,  28  Cal.  372,  the  court,  speaking 
through  Mr.  Justice  Sawyer  said: 

"The  result  of  our  investigation  is  that  there 
is  no  restriction  In  our  Constitutioa  upon  the 
power  of  the  Legislature  to  Impose  assessments 

to  defray  the  expenses  of  public  improvement  in 
the  nature  of  grading  and  planking  streets,  upon 
the  property  supposed  to  be  benefited  thereby 
Id  any  district  designated  by  the  Legislature, 
or  the  proper  officers  of  municipal  governments 
acting  under  the  authority  of  law,  and  that  it 
is  authorized  to  apportion  the  amount  to  be 
raised  according  to  value,  according  to  the  bene- 
fits received,  in  proportion  to  frontage  or  the 
superficial  contents,  or  to  adopt  any  principle 
of  apportionment  that  can  be  referred  to  the 
general  sovereign  right  of  taxation  as  defined 
by  Mr.  Justice  Ruggles,  in  People  v.  Brooklyn." 

Speaking  upon  the  subject  of  upholding 
the  right  of  assessment  In  a  manner  differ- 
ent from  the  ad  valorem  principle,  Mir.  Jus- 
tice Harrison  In  the  opinion  in  tbe  proceed- 
ing In  re  Madera  Irrigation  District,  92  Cal. 
325,  28  Pac.  272,  14  U  B.  A.  755,  27  Am.  St 
Rep.  106,  said: 

"The  controversy  upon  this  subject  has  almost 
invariably  been  against  the  'front-foot'  rule, 
and  in  favor  of  the  ad  valorem  principle,  and  in 
nearly  every  state,  unless  it  be  New  Jersey,  the 
principle  has  b6en  maintained  that  it  is  within 
the  power  of  the  Legislature  to  adopt  whichever 
ruie  it  may  select''^ 

In  Fallbrook  Irrigation  District  v.  Brad- 
ley, 164  U.  S.  176,  17  Sup.  Ct  56,  41  U  Ed. 
369,  the  Supreme  Court  of  the  United  States 
was  considering  one  of  the  objections  made 
to  tbe  Wright  Act ;  1.  e.,  that  It  provided  for 
the  apportionment  of  assessments  according 
to  value.  Mr.  Justice  Peckbam,  speaking  for 
tbe  court,  said: 

"Assume  that  the  only  theory  of  these  assess- 
ments for  local  improvements  upon  which  they 
can  stand  is  that  tbey  are  imp^ed  on  account 
of  the  benefits  received,  and  that  no  land  ought, 
in  justice^  to  be  assessed  for  a'  greater  sum  than 
the  benefits  received  by  It,  yet  it  is  plain  that 
the  fact  of  the  amount  of  benefits  is  not  n» 
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ceptlble  of  that  acmrate  determipation  which 
appertains  to  a  demoostration  In  geometiT. 
Some  means  of  arriving  at  this  amount  must  be 
used,  and  the  same  method  may  be  more  or  less 
accurate  in  different  cases  invoWing  different 
facta.  Some  choice  is  to  be  made,  and  where 
the  fsct  of  some  benefit  accruing  to  all  the  lands 
has  been  legally  found,  can  it  be  that  the  adop- 
tion of  an  ad  ralorem  method  of  assessing  the 
lands  is  to  be  held  a  Tiolation  of  the  federal  Con- 
stitution? It  seems  to  as  clearly  not  It  is  one 
of  those  matters  of  detail  in  arriving  at  the 
proper  and  fair  amount  and  proportion  of  the 
tax  that  is  to  be  levied  on  the  land  with  regard 
to  the  benefito  It  has  received,  which  is  open 
to  the  discretion  of  the  state  Legislature,  and 
with  which  this  court  ought  to  have  nothing 
to  do.  The  way  of  arriving  at  the  amonnt  may 
be,  in  some  instances,  ineqnitable  and  nneqaal, 
bot  that  is  far  from  rising  to  the  level  of  a 
constitutional  problem  and  far  from  a  case  of 
taking  property  without  due  process  of  law." 

In  rlew  of  then  deddons  we  feel  that  we 
most  regard  tbe  matter  as  settled  so  Car  as 
this  stste  Is  ctmoemed.  Defendant  seems  to 
rely  largely  upon  tbe  case  of  Norwood  r.  Ba- 
ker, 172  n.  S.  209.  19  Sup.  Gt  187.  48  L.  Ed. 
448,  to  snpport  1^  contrition  that  tbe  ad  ra- 
lorem  system  of  asaeyment  Is  unccmstitntion- 
aL  In  tbat  case  tbe  court  was  considering 
the  method  oC  aswpwriiig  property.  It  was  re- 
viewing tb9  actiim  of  an  Inferior  oonrt  In 
preventing  by  Injunction  tbe  collection  of  an 
aseesmoit  levied  ft»r  the  <^)ening  of  a  street 
nptm  tbe  proiierty  bounding  and  abutting  up- 
on that  street  without  any  consideration  of 
the  question  wbetber  or  not  said  ivoperty 
was  benefited.  Tb»  facts  were  so  greatly  at 
variance  with  those  involved  in  tiie  case  at 
bar  tbat  we  can  scarcely  regard  It  aa  of  value 
hereu  Ifweover,  that  case  did  not  hold  that 
assessment  of  lands  in  a  district  tor  siiecial 
benefits  contravened  any  provision  of  the  Gon- 
sUtnticm  ia  tbe  United  States.  ^Fhe  real  doc- 
trine Norwood  T.  Baker  was  explained  in 
ffrendi  v.  Barber  Asphalt  Paving  Coi,  181  U. 
8.  824,  21  Bop.  Gt  625,  45  U  Ed.  879,  Wight 
V.  Davidson,  181 U.  8.  371, 21  Sup.  Gt  45 
U  Bd.  900,  and  Duncan  t.  Ramidi,  142  CaL 
602,  76  Pac;  601.  In  tbe  opinion  in  the  case 
last  cited  Ifr.  Justice  Shaw  pcdnts  out  the 
fhct  that,  as  construed  by  later  dedslona  of 
the  U.  S.  Suprone  Court,  Norwood  v.  Baker 
may  now  be  regarded  merely  as  a  case  fail- 
ing under  tlw  rule  announced  long  ago  in 
Lent  V.  Tillson,  72  GaL  429,  14  Fac.  71,  tbat 
a  local  tax  of  tbls  nature- 

"win  not  be  apheld  when  tbe  court  can  plainly 
see,  •  *  •  that  manifestly  and  certainly  no 
sucn  benefit  can  or  could  reasonably  have  been 
expected  to  result** 

Nor  is  tiiere  anything  In  conflict  wiQi  our 
views  expressed  above  in  Slir.  Justice  Hen- 
Shaw's  oi^on  in  Spring  Street  Gow  v.  City  of 
Los  Angeles  and  Hamburger  Realty  &  Trust 
Go.  V.  City  of  Los  Angeles,  148  Fac.  217.  Not 
tiie  method  of  asseeranent  prescribed  by  law, 
bot  its  application  in  that  particular  case, 
was  tiiere  under  attack.  We  are  ct  the  opin- 
ion that  the  Boad  District  Im^ovement  Act 
of  1807  is  constitnttonaL 
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It  CoUows  that  tbe  alternative  wrtt  AooM 
be  made  peronptory,  requiring  defendant, 
as  chairman  and  presiding  oflkw  of  tbe 
board  of  supervisras  of  Los  Angeles  couutyt 
to  execute  tbe  contract  net  fortik  In  irtaln- 
tlfTs  pleading  and  to  fix  the  time  for  begtaif 
ning  and  for  completing  tin  work  tlierein 
specified.  It  la  so  oMered. 

We  coocur:  ANGBLLCXCn.  a  J.;  LOBI- 
GAN,  J.;  LAWL0B,J.;  SL0S8,'J. 

SHAW,  J.,  did  not  participate  In  Oie  eoih 
sideratton  or  discussloD  o£  tbls  case^ 

On  Petition 'for  Bdiearing. 

HMiVIN,  J.  [1, 4]  In  denying  tbe  petittoa 
for  rehearing  tbe  coari;  wlabea  to  say  that 
all  [Mints  made  in  the  briefs,  but  not  discoss* 
ed  in  the  opinion,  were  carefully  considered. 
We  find  no  merit  in  the  contention  tbat  no 
bearing  for  all  owners  of  property  In  the 
district  is  provided  for  m  the  act  of  1907. 
Section  5  of  the  act  (Stats.  1907,  p.  800)  does 
provide  for  a  hearing  after  due  notice  br 
pubUcaUoo  to  all  parties  concerned.  While 
the  right  of  protest  in  writing  is  limited  to 
owners  of  record  aa  defined  in  the  sectioa, 
tbls  limitation  does  not  prevoit  all  intereeted 
persons  (including  those  not  owners  of  ree* 
ord)  fnmi  appearing  before  the  board  of  so- 
pervlsors  and  voicing  their  (Ejections.  The 
Legislature  may  limit  tbe  ri^t  to  protest 
by  granting  it  only  to  owners  of  recwd. 
Hellman  v.  Shoulters.  114  CaL  14S,  44  Pac 
916,  46  Paa  1057;  German  Sav.,  eta.  Sot  v. 
Ramish,  138  Gal.  126^  60  Pac  89.  70  Fac. 
1067. 

We  concur:  ANGBIIOTTI,  C  J.;  BLOSa^ 
J.;  LAWLOB,J. 

on  Osi.  im 

GOOPEB  V.  SPBINO  VALLEY  WATSB  Oa 
(S.  F.  6219.) 

(Supreme  Gonrt  of  CUifomia.   Oct  9,  1919k 
On  Petition  for  Bebearing, 

Nov.  4,  1915i) 

1.  EVIDKHCK  «=:»229— DBcn.AUTI0N8  OT  FW- 

Mxa  Ownn— ADHissisiLnT. 

In  an  action  by  L.'b  ^cecutor  against  a  cor- 
[wration  for  converting  stock  in  such  corpora- 
tion at  one  time  owned  by  L.,  there  was  eviaeoce 
reasonably  saffident  to  prove  that  prior  to  L.'s 
death  the  stock  certificate  was  in  his  poesessioa 
indorsed  by  him  In  blank ;  that  during  his  Bf^ 
time  the  dividends  were  paid  to  T.  on  jU*B  writ- 
ten order,  designating  them  as  "my  diTidaads;* 
that  on  May  10th,  a  few  days  after  Lw's  deatih, 
tbe  executor,  then  special  aominiatrator.  aerveo 
written  notice  on  the  corporation  that  the  sfcodc 
was  the  properd^  of  the  estate,  and  was 
lieved  to  t>e  In  T.'s  possession,  and  forbiddiiig 
the  corporation  to  permit  its  transfer  tm  its 
books ;  that  a  few  wys  afterwards  T.  present- 
ed the  certificate  lor  transfer,  but  the  defendant 
refused  to  make  the  transfer ;  that  tm  Uay  17th 
the  certificate  was  presented  by  the  F.  bank  ss 
pledgee  and  was  then  canceled;  that  on  Blay 
23d  a  dividend  was  paid  to  aa  employe  of  the 
bank  on  a  receipt  signed,  "T.,  fw  the  estate  of 
h.,  by  the  F.  buik" ;  and  titat  on  tiie  same  day 
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tlie  transfer  to  the  bank  was  completed  by  is- 
suing  a  new  certificate  to  it  aa  pledgee.  Setd, 
that  erideocv  of  T.'s  admiesioiu  before  L's  death 
and  shortly  after  his  death  impeaching  bis  claim 
to  the  certificate  should  have  been  aunitted,  as 
the  corporation  was  charged  with  notice  that 
the  bank  claimed  through  T.  and  was  put  to  its 
electioa  whetber  it  would  treat  T.  as  uie  owner 
or  heed  the  notice  of  L.'s  representative,  and  its 
right  to,make  the  transfer  was  derived  from  T. 
ao  as  to  make  his  declarations  Impeaching  hfa 
title  competent  against  it 

[Ed.  Note.— For  other  cases,  see  Erldence, 
Cent.  I>ig.  II  822-884;  Dec.  Dig.  ^229.] 

2.  COBPORATIOKB  ^^ISO— STOCEBOLDBBa  — • 
GONFUOTINO  CLAIVS  —  DUTT  OF  COBPOBA- 
TIOH. 

A  corporation,  with  respect  to  its  capital 
stock  and  with  respect  to  confiicting  claims 
of  different  persons  to  the  same  stock  and  the 
right  of  each  to  have  a  transfer,  occavitm  a  fida* 
dary  relation,  and  in  transfernnf  tne  stock  is 
bound  to  exercise  good  faitli. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  488.  489;  DecTDig.  «»130.] 

8.  EviDSNcs  «=>220-I>bouutioi)b  or  Foi- 

lOBK  OWNBB8. 

Hie  deelaratiolu  <A  a  prior  ownw  made 
whtie  he  held  title,  against  lus  interest  aa  aneh 
owner,  are  admissible  against  his  nccessor  In 
interest  with  regard  to  personal  pxvpatf  aa  well 
«•  real  estate. 

[Ed.  Note.— For  other  cases,  see  Erideaoe, 
Gent.  Dig.  H  822-834 ;  Dec  Dig.  ^229.] 

4.  CoaPOBATIONS  4t=>134— STOOK— OWHKBSHIP 

—OuBsnoNS  roB  Jubt. 

In  an  action  by  the  exeeotor  of  a  former 
Btoekliolder  in  a  corporation  against  the  corpo- 
ration for  converting  the  stock  by  transferring 
It  and  issuing  a  new  certificate  to  a  pledgee  of 
a  third  party,  who  also  claimed  the  stock,  evi- 
dence received  in  coanectlott  with  that  Improper- 
ly rejected  AeU  to  make  a  qneatlon  for  the  Jury 
aa  to  plaintiff's  right  to  recover. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  621-525,  527,  S28;  Dec.  Dig.  «s» 
184.] 

On  Petiti(tt  for  Rehearing. 
6.  Evidence  ^229— DvcLaunoirs  or  Fob- 

MKB  OWNEB— ADUIBSIBIUTT. 

In  an  action  by  the  executor  of  a  former 
■tockbolder  in  a  corporation  against  the  corpo- 
ration for  converting  the  stock  by  transferrmg 
it  and  issuing  a  new  certificate  to  a  pledgee  of 
a  third  party  who  also  claimed  the  stock,  where 
it  appeared  that  the  cofporatiou's  right  to  make 
the  transfer  was  derived  from  such  claimant, 
and  the  evidence  raised  the  inference  that  he 
claimed  the  stock  either  to  secure  a  debt  due 
him  from  plaintiff*s  testator  for  medical  servic- 
es, or  by  virtue  of  a  sale  to  Iiim  in  payment  of 
■uch  services,  his  declarations  during  and  after 
tbe  rendition  of  the  services  tending  to  show 
that  they  were  gratuitous,  were  admissible, 
tboQgb  made  before  he  had  possession  of  the 
Stock  certificate. 

[Eld.  Note;— For  other  cases,  see  Evidence, 
Cent  Dig.  li  822-884;  DwH^.  «9»220.] 

In  Bank.  Appeal  from  Superior  Court,  City 
and  County  of  San  Francisco;  Frank  J, 
Murasky,  Judge. 

Action  by  Enrln  M.  Cooper,  executor  of 
J<Aa  Lo«hhead,  deceased,  againat  tbe  Spring 
Talley  Water  Company.   Judgment  for  do* 
fendant,  and  pl^ntUf  appeals.  Rerersed. 
'  See,  also,  145  Cal.  207,  78  Pac.  664. 


W.  C  Sbarpstein,  of  San  S^andsco,  for 
appellant  Page,  McCutcb^  KnISbt  ft  Olney 
and  UcCntchen,  Olney  A  Wlard,  all  ot  San 
Frandsoo^  for  respondent 

SHAW,  J.  The  appeal  is  from  the  ta6g- 
ment  end  It  was  taken  within  00  days  afto: 
the  entry  thereof.  The  actim  concerns  a 
certain  certificate  of  stoc^  numbered  20484 
for  40  diares  of  the  capital  stock  of  tbe  de- 
fendant company.  Tbe  plaintUT  allies  that 
on  If  ay  4,  1800,  Lochbead  died  the  owner  of 
aaid  stodc  and  certificate,  and  that  thereafter 
defendant  cwverted  the  same  to  its  own  osfc 
The  answer  denies  that  Lochbead  was  the 
ownn-  of  said  certificate  or  shares  and  atoo 
denies  that  defendant  convOTted  the  same  to 
its  own  UB&  The  action  has  already  been  the 
subject  of  two  appeals.  Upon  tbe  first  appeiU 
practically  the  only  point  decided  was  that 
the  court  did  not  abuse  Its  discretion  in  grant- 
ing a  new  trial.  140  Cat  207,  78  Pac  664. 
The  main  point  decided  on  the  second  appeal 
was  that  in  a  civil  cause,  whwe  the  fact  that 
one  party  is  guilty  of  a' crime  Is  a  material 
Issne,  it  may  be  established  by  a  preponder^ 
ance  of  the  evldeuoe  and'  need  not  be  proTen 
beyond  a  reasonable  doubt  The  present  ap- 
peal tat  from  a  Judgment  given  upon  the  third 
trial  in  pursuance  of  an  order  of  the  court 
directing  the  jury  to  find  a  verdict  for  the  de- 
fendant aa  the  ertdence  Introduced  on  behalf 
of  the  plalntifr.  It  is  necessary  to  state  the 
evidence  given  In  support  ot  the  plaintifTs 
case. 

[1]  At  the  time  of  bis  death  Lodihead  waa 
about  87  years  ot  age.  He  owned  40  shares 
of  Btodc  of  the  defendant  company  In  Sej^ 
tember,  1808,  and  the  certificate  now  in  con- 
troversy was  Issued  to  him  therefor  at  that 
time.  In  October,  1^8,  Lochbead  had  tbe 
certificate  In  controverqr  In  bis  possession. 
Us  signature  was  Indorsed  on  tbe  back  of  it, 
but  no  IndOTsee  or  assignee  was  named.  He 
died  on  May  4, 1800.  During  the  lifetime  ct 
Locbhead  the  dividends  payable  upon  the 
stock  were  paid  to  George  If.  Terrlll,  upm  a 
written  order  to  that  tfect  signed  by  Loch- 
head,  designating  tbem  as  '^y  dividends.** 
On  Hay  'lO,  1800,  Cooper,  as  special  adminis- 
trator of  the  estate,  served  written  notice  tm 
the  defendairt  stating  that  tiie  stodc  was  ttie 
property  of  Lotfbhead's  estate,  that  it  mm 
believed  to  be  In  the  possession  of  Terrlll, 
that  it  ms  supposed  to  bear  the  indorsement 
of  Lodibead,  and  forbidding  the  defendant 
to  permit  the  transfer  of  Uie  stock  on  its 
books.  A  few  days  afterwards  Terrlll  pre- 
sented the  certificate  for  transfer  to  hlmseit 
It  then  bore  the  indorsement  of  Locbhead  in 
blank  and  the  name  of  George  M.  Terrill  as 
witness  thereto.  Hie  d^endant  refused  to 
make  the  transfte.  On  May  17,  1800,  tiie 
certificate  was  presented  by  the  Bl»t  Ito- 
tlonal  Bank  of  San  Frandsccs  as  pledgee,  fix- 
transfer  to  said  bank.  It  was  tiien  canceled, 
but  no  new  certificate  was  then  issued.  On 


^»For  other  cases  lee  same  topla  and  KST-NDliBBa  la  aU  Ksr-Nombered  Digests  «n«  Indsxee 


Digitized  by  Google 


938 


153  PACIFIC 


REPORTER 


ecu. 


Hay  28d  a  lUTldend  waa  paid  to  an  einpl<^fi 
of  the  bank  by  the  defendant  opto  a  receipt 

.tberefor  signed  tliua :  "G.  M.  Terrlll.  for  the 
estate  ctf  J.  H.  Lodihead,  by  the  First  Na- 
tional Bank  ct  San  Frandsca"  On  the  same 
day  the  transfer  was  completed  and  a  new 
certificate  Issued  to  the  bank  as  pledgee.  On 
May  24,  that  certificate  was  canceled 
and  two  other  certUcates  were  Issued  there- 
for to  William  H.  Brenner.  These  trahsac- 
tions  constltate  the  conversion  complained  of. 

For  ttie  purpose  of  showing  ownership  in 
liodihead  at  the  Ume  of  his  death,  the  plain- 
tiff offered  himself  as  a  witness  to  testify 
that  the  day  after  Lochhead's  death  Terrlll 
banded  him  a  patdcage  of  papers  b^onglng  to 
Lbchhead,  and  said  that  he  would  tell  him 
about  the  sto<^k  later ;  that  that  aftemocm  or 

'the  next  day  Terrlll  said  to  him  that  some 
money  had  been  borrowed  on  the  stock,  but 
did  not  say  who  had  borrowed  it  or  the  pur- 
pose for  whldi  it  was  borrowed ;  that  a  few 
days  later  TerrlU  told  Cooper  tiiat  he  had  a 
blU  against  the  estate  that  would  eat  up  all 
the  stock  and  that  he  was  g<dng  to  keep  It; 
that  after  the  notice  of  May  10th  waa  served 
TerrUl  said  to  Cooper  that  he  would  reduce 
his  blU  to  $3,600  and  give  Cooper  $500  if 
Cooper  would  make  no  further  trouble ;  and 
that  Terrlll  ^Id  not  claim  In  any  of  these 
conversations  that  the  stodt  bad  been  trans- 
ferred to  him  by  Dr.  Lochhead.  This  evi- 
dence was  excluded  by  the  court  upon  the 
objection  by  the  defendant  that  It  waa  hear- 
say and  that  defendant  was  not  bound  by  any 
declaration  or  admission  of  Terrlll.  The  tes- 
timony of  Louise  B.  Cooper  was  also  offered 
to  the  effect  that  In  the  lifetime  of  Loch- 
heed,  while  Dr.  TerrUl  was  attendli^  him  as 
a  physician,  TerrQl  said  to  her  that  Lochhead 
was  not  a  paying  patient;  that  be  was  treat- 
ing him  gratuitously  on  account  of  bis  being 
a  brother  physician;  that  about  a  year  be- 
fore Lochhead's  death  at  Terrlll's  request 
she  wrote  a  letter  to  a  daughter  of  Loch- 

.  head's,  then  living  In  Philadelphia,  asking 
that  she  provide  him  a  nurse,  which  the 
daughter  agreed  to  do;  that  thereupon  she 
wrote  another  letter  to  the  daughter  In  which 

,  she  said,  "Dr.  Terrlll  Is  giving  his  services 
free  of  charge,"  referring  to  bis  services  to 
X^Mbhead;  that  she  read  this  letter  to  Dr. 
TerrlU,  and  he  said.  "That's  a  sundowner"; 
that  about  a  month  before  Lochhead's  death 
she  told  Terrlll  that  she  thought  he  should 
receive  something  for  bis  services,  that  Mr. 
Cooper  was  going  to  be  executor  of  Loch- 
head's will,  and  that  If  she  had  any  Influence 
she  would  see  that  his  bill  was  paid  If  he 
put  It  In,  upon  which  Terrlll  suggested  that 
he  would  put  In  a  bill  and  that  she  and  he 
should  divide  the  amount  between  them,  In- 
asmuch aa  both  of  them  had  taken  care  of 
him.  A  similar  objection  was  made  to  this 
testimony,  and  again  the  court  sustained  the 
objection  and  excluded  the  testimony.  The 
points  made  by  the  appellant  are  that  the 
court  erred  In  directing  the  verdict  fOr  the 


defendant  upon  the  testlnuaiy  Introduced,  and 
in  rejecting  the  aforesaid  evldenoa 

We  are  of  the  opinion  that  the  cooit  emd 
in  excluding  the  offered  testimony.  The  argu- 
ment of  the  defendant  on  this  point  is  that  it 
was  not  Terrlll's  successor  in  Interest  with 
respect  to  the  stock,  that  there  was  no  pziTi- 
ty  or  identity  of  interest  between  It  and  Th- 
rill nor  any  relation  on  Its  part  toward  bim 
sufficient  to  make  bis  declarations  impead- 
ing  his  own  right  or  title  competent  erldenoe 
against  it  It  concedes  that,  if  the  evidence 
actually  admitted  waa  sufficient  to  show  smch 
privity  or  relationship,  then  the  evtdeoce 
would  be  admissible.  We  think  that  the  evi- 
dence was  sufficient  in  that  regard.  If  the 
rcSatlons  between  Terrlll  and  Lochhead,  at 
the  time  of  the  hitter's  death,  were  sach  that 
the  right  of  the  defendant  to  make  the  trans- 
fers in  questl(m  would  depend  on  the  right  of 
TerriU  to  bold  the  certificate  and  control  Its 
transfer  as  ^inst  claims  ol  the  plaintiff, 
and  the  defendant,  at  the  time  it  made  the 
transfer,  knew,  or  had  good  cause  to  believe, 
the  facts  which  created  such  privity  or  rda- 
tlonshlp,  then  it  Is  dear  that  TerrlU'a  dec- 
larations tending  to  defeat  his  right  or  title 
would  be  admissible  against  the  defendant 
Under  auda  drcumstances,  its  r^t  woold  be 
based  on  Terrlll's  rigSit,  and  it  must  necea- 
sarily  rely  theretm  for  Justlflcatloa  of  Its  own 
acts.  Evidence  that  he  was  without  ri^t 
woold  defeat  the  claim  of  the  defoidant  that 
its  action  was  lawful  as  against  the  plaintiff. 

The  evidence  admitted  tended  to  Aow  that 
the  title  to  the  stock  was  In  Lodihead  at  the 
time  of  his  death.  The  written  orAvt  to  pay 
"my  dividends"  to  TerriU,  signed  by  Lodi- 
head,  created  the  Inference  that  the  sto^ 
as  well  as  the  dividends  belonged  to  Loch- 
head. The  service  of  the  written  notice  on 
the  defendant  Informed  It  that  the  Lochhead 
estate  claimed  ownership  of  the  stock,  and 
that  It  was  probably  In  possession  of  Terrill 
with  the  Indorsement  ot  Lochhead  written 
there<m.  The  presentation  of  the  certificate 
by  Terrill  for  the  purpose  of  having  it  trans- 
ferred to  himself  was^oUce  to  the  defendant 
that  Terrill  that  claimed  to  be  the  ownu 
thereof.  Whem  thereafter  the  bank  presented 
the  Identical  certificate  and  demanded  a 
transfer  thereof  to  itself;  the  defendant  waa 
bound  to  know  that  it  must  have  derived  its 
right  or  Utl^  eithw  from  Lochhead's  repre- 
sentative or  from  TerrilL  'The  prevloas 
transactions  had  given  it  full  notice  tliat  tte 
claims  of  Lochhead's  estate  and  TerrlU  were 
adverse  to  each  oth^.  When,  six  da;^  tbore- 
after,  It  paid  a  dividend  on  the  stock,  taking 
tberefor  a  receipt  signed  thus.  "G.  M.  Ter- 
rill, for  the  estate  of  J.  H.  Lochhead,  by  the 
First  National  Bank  of  San  Francisco, "  it 
was  charged  with  notice  that  the  First  Na- 
tional Bank  claimed  whatever  right  It  had 
through  the  possession  of  TerrilL  It  was 
therefore  put  to  Its  election  whether  it  would 
treat  TerrUl  as  the  owner  and  make  the 
transfer  accordingly,  or  whether  It  woold 


Digitized  by  Google 


CaL) 


<X)ULTER  bBT  GOODS  00.  t.  WEKTTWOBTH 


939 


heed  the  notice  of  Lo<<hhead*s  representatlTea 
and  hold  the  stock  for  the  estate. 

[2]  The  company,  with  respect  to  its 
capital  stock  issued  and  delivered  to  third 
persons,  and  with  respect  to  conflicting  claims 
of  difTerent  persons  to  the  same  stock,  and 
the  right  of  each  to  have  a  transfer  thereof, 
occnpled  a  fiduciary  relation  to  both.  Its 
action  in  transferring  the  stock  would  oper- 
ate to  clothe  the  transferee  with  the  ap- 
parent legal  title  to  the  stock.  It  was  there- 
fore bound  to  exercise  good  faith  In  its  de- 
termination In  the  matter.  It  elected  in  the 
present  instance  to  accept  the  bank  as  the 
owner,  and  In  doing  so  It  admitted  that  Its 
right  to  make  the  transfer  at  the  request  of 
the  bank  depended  on  the  question  whether 
Terrlll  previously  had  the  right  to  the  posses- 
sion of  the  stock  certificate,  or  whether  that 
right  was  vested  In  the  Lochhead  estate.  In 
accepting  from  this  source  the  certificate  is- 
sued to  Lochhead  and  making  a  transfer 
thereof  to  the'  bank,  the  defendant  became 
the  medium  by  which  the  title  claimed  by  Ter- 
rlll was  transferred  to  the  bank.  In  legal 
effect  the  title  passed  from  Terrill  to  defend- 
ant for  the  purposes  of  transfer,  and  from 
the  defendant  to  the  bank.  For  tbe  moment 
of  time  necessary  for  this  title  to  pass 
through  it  from  Terrill  to  the  bank  It  was  the 
successor  of  Terrill.  Its  conduct  coold  be 
based  only  on  Terrlll's  right  It  Is  not  neces- 
sary to  say  that  the  evidence  admitted  would 
conclusively  prove  the  above  propositions. 
It  is  enough  to  require  the  admission  of  the 
offered  evidence  if  the  admitted  evidence 
would  have  been  reasonably  sufficient  to 
prove  them,  and  our  statements  are  to  be  un- 
derstood as  going  no  further.  It  follows 
that  tbe  evidence  of  Terrill's  want  of  title 
was  competent  evidence  against  the  defend- 
ant; that  it  being,  in  legal  effect,  the  suc- 
cessor of  Terrill,  his  declarations  Impeach- 
ing his  title  were  competent  against  it 

[3]  The  general  principle  that  the  declara- 
tions of  a  prior  owner,  made  while  he  held 
title,  against  his  Interest  as  such  owner,  are 
admissible  against  his  successor  in  Interest, 
with  regard  to  personal  property  as  well  as 
real  estate,  Is  well  established.  The  question 
ffms  thoroughly  considered  and  decided  In 
Smith  v.  Goethe,  159  Cal.  637,  115  Pac  223, 
Ann.  Gas.  19120,  1206. 

[4]  We  cannot  accede  to  the  proposition 
that  the  court  would  have  been  bound  to 
direct  the  verdict  in  favor  of  tbe  defendant 
even  if  the  evidence  rejected  had  been  ad- 
mitted. The  evidence  admitted  tended  to 
show  that  Terrill,  at  most,  held  tbe  stock  as 
a  mere  pledgee.  The  evidence  rejected  went 
much  further  and  tended  to  show  that  he 
bad  no  title  to  the  stock  or  even  a  claim 
against  the  estate  of  Lochhead  for  services. 
It  also  tended  to  show  that  the  bank,  at  most, 
was  a  pledgee,  and  not  an  absolute  owner. 
It  is  not  our  province  here  to  comment  on  the 
weight  of  the  evidence,  but  It  is  our  duty  to 


say  that,  if  the  verdict  had  been  for  the 
plaintiff,  the  evidence  admitted,  in  conjunc- 
tion with  that  offered,  would  have  supported 
the  verdict,  and  that  tbe  error  Is  sufficient  to 
require  a  reversal  of  tbe  canse  In  order  that 
there  may  be  a  new  trial. 
TbB  Judgment  Is  reversed. 

We  concur:  ANGELLQTTI,  C.  J.;  MBIL- 
VIN,  J.;  LORIGAN,  J.,  SLOSS,  J.,  I1A.W- 
LOB»  J. 

On  Petition  for  Behearing. 

SHAW,  J.  As  part  of  the  argument  that 
the  declaration  of  Terrill  were  admissible  to 
prove  his  want  of  title  to  the  certificate  of 
stock  In  the  defendant  corporation,  we  said 
In  the  opinion  herein  that  in  the  operation 
of  making  tbe  transfer  on  Its  books  from 
Lochhead  to  the  bank,  the  title  to  the  cer- 
tificate, In  legal  effect,  passed  from  Terrill 
to  the  defendant,  and  from  tbe  defendant  to 
the  bank.  In  a  petition  for  rehearing,  de- 
fendant vigorously  assails  the  Idea  that  the 
title  passed  in  that  manner  through  tbe  de- 
fendant The  actual  passage  of  the  title  to 
the  certtflcate  to  the  defendant  as  a  medium 
of  transfer  la  not  essential  to  the  argument 
that  Terrill's  declarations  were  admissible 
against  defendant,  and  perhaps  the  remark 
to  that  effect  was  obiter  dictum,  though  we 
do  not  say  it  was  erroneous.  The  other  por- 
tions of  the  argument  sufficiently  show  that 
defendant's  right  to  make  the  transfer  was 
derived  from  Terrlll  (Taflft  v.  Presidio,  etc.; 
Co.,  81  Cal.  188,  24  Pac.  436,  11  L.  R.  A.  125, 
18  Am.  St  Rep.  166),  and,  hence,  that  hi» 
declarations  tending  to  Impeach  his  right,  are 
admissible. 

[51  The  evidence  raised  the  inference  that 
Terrill  claimed  the  certificate  either  as 
pledgee  to  secure  a  debt  due  from  Lochhead 
to  him  for  medical  services  to  Lochhead,  or 
as  owner  by  virtue  of  a  sale  by  Lochhead  to 
him  In  payment  for  such  serrices.  For  this 
reason  declarations  of  Terrill  tending  to 
show  gratuitous  service  to  Lochhead  were  ad- 
missible, If  made  during  or  after  tbe  rendi- 
tion of  the  service,  althons^  nude  before 
Terrlll  was  shown  to  have  had  possession  of 
the  certificate. 

We  concur:  ANGBLLOTTI,  a  J.;  HEL- 
VIN,  J.;  IiAWLOR,  J. 

(171  Cal.  600) 
COULTER  DRY  GOODS  CO.  v.  WENT- 
WORTH  et  al.    (L.  A.  3783.) 

(Supreme  Court  of  California.   Dec  16,  19l5. 
Rdiearhig  Denied  Jan.  13,  1916.) 

1.  Corporations    «s»243  —  Stockhouibbs* 

LlABILlTT  —  StATUIE  /—  "LIABILITY**  t- 

"Debt," 

Under  Const  art  12,  §  3,  and  Civ.  Code, 
§  322,  providing  that  each  Btockholder  of  a  cor- 
poratiou  shall  be  individually  liable  for  sucn 
proportion  of  all  of  its  debts  and  liabilities,  in- 
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eorred  daring  tbe  time  he  wu  a  stockholder,  as 
the  amotmt  of  stock  owned  by  him  bears  to  the 
whole  subscribed  capital  stock,  where  a  hotel 
company,  before  defendants  became  stockholders 
therein,  contracted  to  boy  farntture  from  plain- 
tiff, and  such  furniture  was  delivered  after  de- 
fendants became  stockholders,  defendants  were 
not  liable  as  stockholders  upon  the  hotel  com- 

Sany's  failure  to  pay,  since  toe  word  "liability" 
I  used  in  the  Constitotion  and  statute  in  a 
much  more  comprehensiTe  sense  than  tbe  word 
"debt,"  corerins  aoch  legal  obllntions  or  lia- 
bilities aa  might  be  iacnrred  by  tbe  corporatioD, 
though  such  liabilities  might  not  be  capable  oc 
present  enforcement,  and  only  upon  some  con- 
tingency or  in  the  future,  so  that  tbe  hotel  com- 
pany's contract  to  buy  furniture  gave  rise  to  a 
uabuity  befwe  defendants  became  stot^holders, 
which  was  merely  continued  and  made  certain 
by  the  delivery  of  the  fnmitare. 

[Ed.  Note.— For  other  eases,  see  Gorporaticns, 
Cent  Dig.  Ji  943,  944,  946^,  862-060,  074, 
076,  079;  Dec  Dig.  «=»243. 

For  other  definitions,  see  Words  and  Phnwei. 
nrst  and  Second  Series,  Debt;  liability.] 

2.  PfADiwo  ^saS&~TBExmt  or  GavaB— Con- 
OLtwvxnsss. 

In  an  action  by  the  sdler  of  goods  to  a  cor- 
poration to  enforce  against  stockholders  their 
statutory  and  constitutional  liability,  where  the 
seller  expressly  pleaded  the  contract  of  sale 
made  benre  defendants  became  stockholders,  it 
could  not  question  its  validity  aa  being  within 
the  statute  of  frauds  (Code  Civ.  Proc.  {  1973, 
subd.  4)  so  as  to  enfon»  the  liability  of  defend- 
ants on  the  ground  of  the  implied  obligation  of 
the  corporation  to  pay,  which  arose  from  the  de- 
livery of  the  goods  after  defendants  became 
stockholders. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  81-88;  De&  Dig.  ^336.] 

3.  Fkaudb,  Statuti  or  «=»89  —  Sau  or 
OOODB— Dbuvebt. 

Where  a  hotel  company  contracted  by  pared 
to  buy  furniture  at  a  price  exceeding  $200,  de- 
livery and  acceptance  of  the  goods  confirmed 
and  validated  the  oral  cootrect,  taking  it  out  of 
the  sUtute  of  frauds  (Code  Civ.  Proc.  {  1973. 
subd.  4)  so  that  stockholders  in  tbe  hotel  com- 
pany who  became  such  after  the  parol  contract, 
but  prior  to  delivery,  were  not  subject  to  the 
consututional  and  statutory  liability  of  stock- 
holders on  the  theory  that  the  only  liability  of 
the  hotel  company  for  the  goods  was  an  implied 
obligation  arising  from  the  delivery. 

[Ed.  Ntfte.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  ||  16S-173;  Dee.  Dig.  «s» 
89.] 

4.  Pleading  «»36— GoNOLOSiTKnus  or  Ai,- 
xxoations. 

Where  tbe  seller  of  furniture  to  a  hotel 
company  sued  to  enforce  their  statntoir  and 
constitutional  liability  against  stockholders 
Hiarein  who  bad  become  such  after  the  company 
bad  contracted  for  the  furniture,  but  before  the 
goods  were  delivered,  pleading  that  all  tbe  goods 
delivered  to  the  hotel  company  were  delivered 
under  the  contract,  expressly  enumerating  par* 
ticular  goods,  valued  at  $870,  as  being  a  portion 
thereof,  the  court  finding  the  allegation  to  be 
true,  plaintiff  was  precluded  by  its  pleading  and 
the  finding  from  claiming  that  the  goods  of  the 
value  of  ^79  were  not  inclnded  In  the  original 
contract  made  before  defendants  became  stock- 
holders, but  were  ordered  and  delivered  atraut 
the  time  when  the  other  goods  under  the  con- 
tract were  delivered,  and  while  the  defmdanta 
were  stockholders. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  81-86;  Dec  Dig.  ^3&.} 

Hoishaw  and  Mdvin,  JJ.,  dissenting; 


In  Bank.  Appeal  trcm  Superior  Conrt, 
Los  Angeles  County ;  J.  D.  Murphy,  Judge. 

Action  by  tbe  Coulter  Dry  Qoods  QoiniNiiiy 
against  M.  C.  Wentwortb  and  othen.  Fnun 
Judgment  for  def^idants  and  an  order  deoj- 
ing  a  motion  for  new  trial,  plalntUF  appealiL 
Affirmed* 

Ward  Chapman,  ot  Loa  Angles  JL 
Scott»  at  Lob  Angcdes,  <rf  oounsel),  tor  app^ 
lant  O'HelTeny,  Stevens  &  Mlllikin,  Walter 
K.  Tuller,  and  W.  S.  Wrl|^  all  oC  Ltom  An- 
gdea,  for  respcmdrati. 

SLOSS,  J.  A  rtiKorlng  of  tbe  amteala  ta 
thla  caoae  was  ordered  after  a  decision  by 
the  ooort  In  bank.  Tbe  <vlnl<m  beretoCore 
filed  was  prq>ared  by  Bfr.  Justloe  *'-^g*'s 
and  read,  In  part,  as  f<AowB: 

"Plaintiff  brought  this  action  against  tbe  de- 
fendants as  stockholders  In  tbe  Wentworth  Ho* 
tel  Company,  an  Arizona  corporation,  which  bad 
a  place  of  business  and  transacted  bnaliicaB  la 
this  state,  to  recover  from  ead)  of  them  a  certain 
proportion  of  an  indebtedness  Incurred  by  tbs 
said  corporation  in  favor  of  the  plaintifL  It 
appears  from  tbe  evidence  that  in  June,  lOOfi^  a 
contract  was  made  between  the  plaintiff  and  tbe 
Wentworth  Hotel  Company  whereby  plaintiff 
agreed  to  sell  and  deliver  certain  goods,  wares, 
and  merchandise  specifically  described,  at  pricey 
net  cash,  then  determined  and  fixed  <u.  tlic  hot« 
company  agreeing  to  accept  said  goods  and  My 
the  speciBed  prices  therefor  on  delivery.  The 
goods  embraced  In  the  contract  were  hotel  fur- 
nishings, and  tbe  prices  to  be  paid  thcre&ir 
agreed  on  by  the  plaintiff  and  the  hotel  company 
when  the  contract  was  made  aggregating  some 
$13,000.  At  the  time  this  contract  was  mads 
tbe  respondents  were  not  stockholders  in  tbe 
corporation.  The  goods  specified  in  the  contract 
were  pursuant  to  it  delivered  to  the  hotel  com- 
pany In  the  latter  part  of  1006  and  the  early 
part  of  1907,  and  accepted  by  it,  but  never  paid 
for.  Shortly  prior  to  the  time  when  all  of  soch 
deliveries  were  made  tbe  respondents  tud  be 
come  and  vrere  at  that  time  stockholders  in  tbt 
hotel  corporation. 

[1]  "Hie  principal  question  under  the  evidence 
in  the  trial  court  was,  and  is  here,  whether  the 
liability  of  itockholders  provided  for  by  oar 
sUte  CMWtttation  (artlde  12,  |  3)  and  by  the 
Civil  Code  (section  822)  attached  to  the  stoct 
holders  owning  stock  in  the  hotel  corporation  at 
the  time  when  the  contract  waa  made  in  Jane, 
100^  or  whether  It  applied  solely  to  those  who 
were  stockholders  at  the  time  ute  goods  weie 
later  delivered  to  the  hotel  company.  The  trial 
court  concluded  that  the  liability  of  said  stock- 
holders for  the  indebtedness  of  the  hotel  com- 
pany arising  on  the  delivery  of  the  goods  at> 
tached  at  the  time  of  the  making  of  the  contract 
of  June,  1006,  and  not  at  the  dates  of  delivery 
of  the  goods,  and  that,  as  the  defendants  and 
respondents  here  were  not  stockholders  when 
that  contract  was  made,  they  were  not  Uabis 
and  gave  judgment  accordinglv  in  their  favw. 
Plaintiff  appeals  from  the  joogment  and  from 
an  order  denying  its  motion  for  a  new  triaL 

"Tbe  sections  of  tbe  Constitution  and  of  tiie 
CIvtl  Code  referred  to  provide  that  ea<^  stot^- 
holder  of  a  corporation  shall  be  individually  lia- 
ble for  such  proportion  of  all  of  its  'debts  and 
liabilities  contracted  or  incurred  daring  the  time 
he  was  a  stockholder'  as  the  amount  of  stodc 
owned  by  him  bears  to  the  whole  anbacribed  cap- 
ital stock  of  the  corporation.  It  will  be  obaerved 
that  under  these  provisions  a  stockholder  is 
made  liable  for  not  only  the  'debts*  but  'aQ  lia- 
bilities' contracted  at  the  time  he  is  a  stockhold- 
er, and,  keeping  In  mind  the  distinction  between 


^sTor  other  eases  see  sssm  tople  and  KBT-NUMBBB  U  aU  Key-Numbered  IHgesto  and  IndSM 
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a  'debt*  and  a  liability*  as  tiie  secdon  mates  it, 
less  difficolt;  in  solTing  the  queBtion  ooder  con- 
■ideratlon  is  presented.  His  court.  In  Hunt  t. 
Ward,  99  CaL  612,  34  Pac  335,  87  Am.  St 
Kei>.  87,  referring  to  section  359  of  the  Code  of 
Civil  Procedure,  which  fixes  the  time  within 
which  actions  of  this  kind  most  be  brought  aft- 
er the  liability  was  created,  and  expreasing  the 
opinion  of  tbe  meaning  of  the  word  'liability' 
as  nsed  in  that  iection,  said:  'Of  course,  there 
is  a  clear  and  wide  distinction  between  the  crea- 
tion of  a  liability  and  the  accminr  of  a  cause  of 
acCbm  thereon ;  and'  section  859  ex  industria 
emphasizes  that  distinction.  A  liability  may  be 
absolute  or  contingent ;  it  may  be  uncondidon- 
al  or  limited;  it  may  be  presently  enforceable 
by  action,  or  there  may  be  time  given  for  its  per- 
formance ;  bnt,  whatever  its  character,  it  is 
created  by  the  consummation  of  the  contract, 
act,  or  omission  by  which  the  liability  is  incur- 
red.' 

"In  Bapalje's  Law  DicttMtary,  in  speaking  of 
Habm^*  in  contradisUnetioa  to  *dehtt^  it  is  said 
that:  'Liability  is  the  condition  of  being  actual- 
ly or  potentisily  subject  to  an  obligation;  is 
used  either  generally  as  including  every  kind  of 
obligation,  or  in  a  more  special  sense  to  denote 
inchoate,  uncertain,  or  im[»erfect  obligations  as 

Sipond  to  debts,  the  essence  of  which  is  that 
ey  are  ascertained  and  certain.*  Within  these 
demitlons  it  is  quite  apparent  that  tbe  word 
liability'  was  used  in  our  Constitution  and  sec- 
tion of  the  Code  in  a  macb  more  comprehensive 
Mnse  than  ttie  word  'debt'  While  in  a  compre- 
henaive  sense  'liability'  would  include  a  debt 
it  Is  quite  clear  that  this  is  not  tbe  sense  in 
which  it  was  used  in  the  provision  of  the  Con- 
stitution and  section  of  the  Code.  The  liability' 
referred  to  there  was  not  anch  as  would  arise 
from  the  existence  of  obligations  of  a  corpora- 
tion which  were  then  due  and  payable  or  pres- 
ently enforceable— 'debts  contracted'-^but  to  such 
legal  obligations  or  'liabilities*  as  might  be  In- 
curred' by  the  corporation,  although  such  lia- 
bilities might  not  be  capable  of  enforcement  ex- 
cept upon  some  contingency  or  in  the  future. 
Such  liability  may,  of  course,  exist  without  right 
of  immediate  enforcement  against  the  corpo- 
ratioB.  Within  this  view  of  what  constitutes 
'liability,*  as  distinguishable  from  the  creation 
of  a  *cwbt'  it  ia  apparent  that  under  the  pro- 
▼isiona  of  the  Oonstitntion  and  section  a  liabil- 
ity* is  created  when  a  contract  binding  on  it 
tm  made  by  a  eraporation  and  independent  of 
any  question  as  to  whether  that  liability*  is  al>- 
•olute  or  contingent  or  as  to  when  the  right  to 
enforce  it  may  accrue,  and  therefore  that  those 
who  are  stockholders  when  the  'liability'  is 
created  or  incurred  are  alone  liable  in  any  ac- 
tiona  arising  from  its-  breach.  Testing  by  this 
rule  the  contract  entered  Into  between  tbe  cor- 
poration and  the  plaintifE  made  in  June,  1906, 
whereby  the  corporation  bound  itself  to  receive 
and  pay  for  the  ^oods  whidi  the  latter  contract- 
ed to  deliver  to  it  there  can  be  no  question  hut 
that  the  making  of  this  contract  created  a  lia- 
bility' on  the  part  of  the  corporation  to  perform 
its  part  of  it  It  is  true  that  no  debt  would  ex- 
ist against  the  corporation  until  the  goods  were 
delivered.  But  the  responsibility  of  stockbotders 
ia  by  the  provisions  of  our  law  made  broader 
than  a  responsibility  for  debts.  It  embraces 
all  'liabilities'  as  well  When  the  plaintiff,  pur- 
suant to  the  terms  of  tbe  contract,  delivered  and 
tbe  corporation  accepted  tbe  goods,  an  indebt- 
edness arose  in  favor  of  the  plaintifr  enforce- 
able in  an  action.  But  this  was  simply  the  ac- 
crual to  plaintiff  of  a  right  to  enforce  payment 
on  compliance  by  it  with  the  terms  of  the  con- 
tract previously  entered  into  between  tbe  parties 
under  which  the  corporation  then  obligated  itself 
and  incurred  the  liaoiUty  to  do  so.  'Iiie  making 
of  the  contract  would  necessarily  have  to  be  re- 
lied on  and  proven  in  any  action  proceeding 
from  an  alleged  breach  of  it  The  right  of  ac- 
tion for  a  failure  to  perform  according  to  it* 


terms  would  result  from  the  obligation  or  lia- 
bility to  perform  which  was  created  and  incur- 
red at'  the  time  when  the  contract  was  entered 
into.  In  the  instant  case  the  t)reach  of  the  con- 
tract arose  from  a  failure  of  the  corporation 
to  pay  for  the  goods  when  delivered,  and  this 
gave  a  cause  of  action  to  the  plaintiff  under  tbe 
contract  for  tbe  debt  But  under  the  provisions 
of  tbe  Constitution  and  Code  the  responsibility 
of  the  stockholder  is  not  solely  for  the  debts  of 
the  corporation,  but  also  for  its  liabilities  creat- 
ed while  they  are  such.  Here  a  debt  was  to 
arise  subsequent  to  the  making  of  the  contract 
But  the  liability  of  the  corporation  to  pay  it 
when  it  should  arise  was  created  when  the  con- 
tract was  made  under  which  it  was  incurred. 
Within  the  definition  of  Hunt  v.  Ward  the  lia- 
bility was  created  by  the  consummation  of  tlie 
contract  by  which  it  was  Incurred-  As  bearing 
on  this  question  the  citation  of  a  couple  of  au- 
thorities may  be  made.  In  the  state  of  Ken- 
tucky a  statute  similar  to  our  Code  provided 
that  stockholders  of  a  corporation  should  be  re- 
apoosible  'for  all  contracts  and  liabiUties'  of 
such  corporation  to  the  extent  of  their  stock, 
and  that  do  transfer  of  stock  should  operate  as 
a  release  of  any  sucb  liability  existing  at  the 
time  of  the  transfer,  providing  suit  was  brought 
to  enforce  such  liability  within  two 'years  from 
the  date  of  transfer.  In  Hyatt  v.  Anderson's 
Tmstees,  74  8.  W.  1094,  25  Ky.  Law  Bep.  132, 
a  corporation  made  a  contract  leasing  a  store 
for  five  years  at  a  certain  monthly  rental.  The 
corporation  foiled.  Hyatt  was  a  stockholder 
when  the  lease  was  made,  but  subsequently  sold 
his  stock.  The  action  was  to  charge  him  with 
a  proportionate  share  of  the  rental  accruing 
under  the  lease  ayear  or  so  after  he  had  parted 
with  his  stock.  The  question  waa  whether  this 
claim  for  rent  was  a  'liability'  existing  at  the 
time  Hyatt  transferred  his  stock.  It  was  held 
that  it  was,  and  that  Hyatt  being  a  stockholder 
at  the  time  the  contract  of  lease  was  made  was 
responsible.  Tbe  court  said:  "The  corporation 
bet^une  liable  by  that  contract  for  the  monthly 
payment  of  rent  from  tbe  making  of  the  con- 
tract until  its  expiration,  five  years  later.  This 
liability  existed  at  the  time  appellant  sold  his 
stock.  It  is  true  the  installments  had  not  ma- 
tured for  the  time  that  is  now  in  controversy. 
Still  the  liability  existed.  *  *  •  The  word 
"liability"  is  a  very  broad  one,  and  the  words 
"liabili^  existing  at  the  time  of  such  transfer" 
refer  to  tbe  previous  part  of  the  section,  and  mean 
the  same  thing  as  the  words  "all  contracts  and 
liabilities  of  such  corporation,"  used Just  above. 
In  Benge's  Adm'r  v.  Bowling,  106  Ky.  575,  61 
S.  W.  151,  it  was  held,  under  section  1702  Ey. 
St  1899,  providing  that  the  homestead  exemp- 
tion shall  not  apply  if  the  debt  or  liability  ex- 
isted prior  to  the  purchase  of  the  land,  that 
where  the  defendant  conveyed  land,  with  war- 
ranty, and  afterwards  purchased  other  land, 
which  he  occupied  as  a  home,  be  waa  entitled  to 
no  exemption  in  the  latter  trqct  as  against  a 
judgment  against  him  on  his  warranty,  although 
the  eviction  was  bad  after  be  puichased  tbe 
homestead.  So,  under  the  Iowa  statute,  provid- 
ing that  transfers  of  shares  in  corporations 
should  not  exempt  the  stockholders  mnn  any 
corporate  liability  created  prior  thereto,  it  was 
held,  in  White  v.  Green,  106  Iowa.  ISl,  74  N. 
W.  929,  that  the  word  "liability"  was  much 
more  comprehensive  than  the  term  "debt"  The 
court  said:  "Tb«  liabilities  contemplated  by 
tbe  statute  are  not  merelv  obligations  which 
are  due  and  payable  when  tbe  transfw  Is  made. 
Liability,  In  a  legal  sense,  is  the  state  or  condi- 
tion of  one  who  is  under  obligation  to  du  at 
once  or  at  some  future  time  something  which 
may  be  enforced  by  action.  It  may  exist  with' 
out  tbe  right  of  immediate  enforcement."  See, 
also,  Fisse  v.  Einstein,  5  Mo.  App.  78;  Home 
Ins.  Co.  V.  Peoria,  etc,  B.  Co.,  178  III  64,  52 
N.  E,  862;  Pittsburgh,  etc^  B.  Ca  r.  Clarke, 
2»  Pa.  146 ;  Cochran  t.  United  StatH,  167  U.  8. 
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296. 15  Sap.  Gt.  928,  S9  L.  Ed.  704.  This  Mems 
to  U8  a  BOUDd  rale,  and  to  be  the  necessarr 
meaDiag  of  the  statute,  fairly  interpreted,  wiu 
a  view  to  promote  its  object.' 

"Under  a  Bection  of  the  Revised  Statntes  of 
Ohio  stockholders  were  made  liable  to  creditors 
of  a  corporation  to  'secure  the  debts  and  lia- 
bilitiefl  of  the  corporation.*  The  corporation  had 
entered  toto  a  contract  to  purchase  milk  for  one 
year,  to  be  delivered  daily,  agreeing  to  pay  a 
certain  amount  per  gallon,  payments  to  be  made 
monthly.  Before  the  delivery  of  all  the  milk  cer- 
tain stockholdets  who  were  lach  when  the  con- 
tract  was  made  sold  their  stock.  Thereafter  an 
action  was  brought  against  them  to  enforce  a 
'liability*  for  the  price  of  milk  delivered  to  the 
corporation  aftw  they  had  parted  with  their 
stock.  Hie  qnesdon  was  there,  as  here,  whether 
those  who  were  atockholdera  when  the  contract 
was  made  were  liable  for  the  delivery  of  the  milk 
thereunder  after  having  transferred  their  stock. 
Among  other  defenses  against  liability  it  was  in- 
sisted, as  it  is  here,  that  liability  accrued  only 
at  the  time  of  the  delivery  of  the  milk,  and  not 
at  the  time  of  the  ezecntion  of  the  contract. 
The  court  held  to  the  contrary,  apd  that  the 
stockholders  were  liable.  The  court  summarily 
disposed  of  this  particular  defense,  saying: 
'Next  it  is  urged  by  defendants  in  error  that  the 
debts  for  milk  delivered  under  the  contracts  ac- 
crued, not  at  the  date  of  the  execution  of  con- 
tracts, but  at  the  time  of  the  delivery  of  the 
milk.  *  •  *  When  the  corporation  executed 
these  milk  contracts  It  thereby  incorred  a  liabili- 
ty to  pay  for  all  the  milk  which  should  be  ship- 
ped under  said  contracts.  *  *  *  The  liabil- 
ity on  the  contracts  for  the  debts  arising  from 
the  delivery  of  milk  thereunder  therefore  accrued 
at  the  time  of  the  signing  of  the  contracts.' 
Herrick  v.  WardweU,  68  Ohio  St  2»4.  60  N.  E. 
903.  , 

[2, 3}  "It  is  farther  insisted  by  appeUant  that 
this  contract  of  June  6,  1906,  for  the  sale  and 
purchase  of  the  goods,  being  at  a  price  exceeding 
$200  and  in  parol  (as  it  was),  was  invalid  as 
within  the  statute  of  frauds.  Subdivision  4.  i 
1973,  Ck>de  Civ.  Proa  Bat  this  claim,  were 
it  otherwise  meritorious,  is  not  available  to  the 
appellant,  because  in  its  complaint  it  alleged  that 
all  the  goods  furnished  to  the  hotel  company  by 

Elaintifl  were  delivered  to  said  company  in  the 
itter  part  of  1906  and  the  early  part  of  1907 
'in  pursuance  of  a  contract  theretofore  entered 
into  between  the  plaintiff  and  the  said  Went- 
worth  Hotel  Company  by  which  it  agreed  to  sell 
to  said  Wentwortb  Hotel  Oompany  and  said 
company  agreed  to  purchase  from  plaintiff  said 
goods,'  followed  by  a  detailed  list  of  the  goods 

aurchased  and  delivered  with  the  prices  and 
Ettes  of  deliveries.  The  contract  of  June.  6, 
1906,  was  the  only  contract  ever  made  between 
plaintiff  and  the  hotel  company  for  the  sale  and 
purchase  of  the  goods,  and  the  trial  court  so 
foimd.  Hence,  as  the  appellant  expressly  plead- 
ed and  relied  on  that  contract,  it  is  in  no  posi- 
tion to  now  question  its  validity.  Aside  from 
this,  however,  there  is  no  merit  in  this  claim  of 
the  invalidity  of  the  contract  upon  the  ground 
assorted  because  a  contract  for  the  purchase  and 
sale  of  goods  which  may  be  within  the  statute 
when  made  is  taken  out  of  the  statuts  where  the 
buyer  accepts  or  receives  part  of  the  goods,  and 
here  all  the  goods  specified  in  the  contract  were 
delivered  and  accepted.  This  delivery  and  ac- 
ceptance had  the  effect  of  confirming  and  vaUdat- 
ing  the  oral  contract  of  June  6,  1906,  according 
to  its  terms,  and  related  back  to  and  operated 
upon  the  contract  so  as  to  validate  it  as  of  the 
date  it  was  originally  entered  into.  Riley  ct  al. 
V,  H.  O.  Bancroft's  Estate,  51  Neb.  808,  71  N. 
W.  745. 

[4]  "It  is  finally  insisted  by  appellant  that 
the  finding  of  the  trial  court  that  all  the  goods 
delivered  to  the  hotel  company  by  plaintiff  were 
delivered  to  it  pursuant  to  the  contract  of  June, 
1906,  is  not  sustained  by  the  evidence.   It  is 


daimed  that  the  evidence  shows  that  goods  of 
the  value  of  $879  were  not  Included  in  that  con- 
tract, hot  were  added  and  delivered  about  tfa« 
time  the  other  goods  ordered  under  the  contract 
were  delivered,  and  while  respondents  are  con- 
ceded to  have  been  stockholders.  There  is,  how- 
everv  no  evidence  of  when  any  of  these  goods 
in  qaestion  were  ordered.  It  appears  only  that 
they  were  delivered  at  about  the  time  appellant 
claims  they  were.  Nor  is  it  clear  that  the  dalm 
of  appellant  Is  sustained  by  the  evidence,  even 
if  it  was  in  a  position  to  make  it,  whidi  we  think 
it  is  not  We  think  it  is  concluded  tv  its  plead- 
ing and  the  finding  of  the  court  made  in  harmo- 
ny with  its  allegations  from  doing  so,  because  it 
alleged  in  its  complaint  in  effect  aa  is  pointed 
out  heretofore  in  dealing  with  a  point  of  appel- 
lant with  reference  to  the  ita&te  of-  frmaib, 
that  all  the  goods  delivered  to  the  hotel  compa- 
ny by  it  were  delivered  under  the  contract  of 
June,  1906.  It  further  expressly  enumerated  the 
particular  goods  here  in  question  as  being  a  por- 
tion thereof,  and  agreeable  to  its  pleading  the 
court  found  this  to  oe  a  fact 

"The  judgment  and  order  appealed  from  an 
affirmed. 

In  the  qnotatlon  Jost  made  we  have  omit- 
ted a  portion  of  the  former  opinion  dealing 
with  the  decision  In  Johnson  r.  Bank  of 
Lake,  125  Cal.  6.  57  Pac.  664,  73  Am.  St.  Sep. 
17,  and  undertaking  to  dtBtlngntsh  that  ease 
from  the  one  b^re  ns.  The  rehearing  was 
ordered  for  the  reason,  primarily,  that  we 
entertained  a  donbt  regarding  the  Talidlty 
of  the  attempted  discrimination.  This  donbt 
has  not  been  removed  by  onr  further  uaml- 
natlMi  of  the  earlier  decision.  The  facta, 
so  far  at  least  as  they  appear  tm  the  face 
of  the  <vini(Hi>  presoit  a  situation  not  snb- 
stantlally  different  firom  that  which  con- 
fronts ns  hera  At  any  rata  the  opinion  It- 
self treats  the  qoeatlon  InTolved  from  .this 
point  at  view.  In  the  JtAnson  Case  there 
was  a  contract  of  employment  under  which 
services  were  to  be  and  were  roidered. 
Here  there  was  a  contract  of  purdiaae  and 
sale  under  which  goods  were  to  be,  and  were, 
delivered.  In  Qie  John8<m  Case  the  servtoes 
were  to  be  paid  tor  whoi  rendered.  Here 
payment  for  the  goods  was  to  be  made  apon 
dellTery.  It  the  liability  ot  the  corporatkm 
in  the  Johnson  Oase  did  not  arise  until  the 
services  were  rendered  (and  such  was  fbs 
holding),  It  did  not  arise  In  the  present  case 
until  the  goods  were  delivered. 

But,  notwithstanding  the  decision  in  John- 
son T.  Bank  of  Lake,  we  are  satisfied,  upon 
further  reflectifni,  that  the  views  e^q^iessed 
in  the  former  <wInioa  filed  herein  ate  in 
accord  with  a  sonnd  construction  of  the 
provlslwa  of  our  Constitution  and  statute 
declaring  the  individual  liability  of  stock- 
holders, and  that  they  also  have  the  support 
of  the  adjudicated  cases  on  the  subject,  with 
tbe  exception  of  Johnson  r.  Bank  of  Laka 
Under  the  Constitution  and  section  322  of 
the  Civil  Code,  ea^  stockholder  is  Indlvldn- 
ally  liable  for  a  given  proportion  of  the 
"debts  and  liabilities**  of  the  corporation 
''contracted  <jt  Incurred  during  the  time  he 
was  a  stockholder."  As  Is  pointed  out  in 
llie  opinion  of  Mr.  Justice  Lorlgan,  "liabiU- 
Oes"  Is  a  term  of  mudi  broader  iiuport  tiian 
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"debts."  Under  elementary  rules  of  con- 
struction, the  courts  would  not  be  Justified  In 
denying  effect  to  the  word  'niablllties"  by 
Interpreting  the  proTlslons  of  the  Constitu- 
tion and  statute  as  if  they  referred  to  "debts" 
alone.  Herein  Is  the  vital  distinction  be- 
tween the  case  at  bar  and  some  of  the  de- 
cisions from  other  Jurisdictions  to  which 
reference  is  made  In  the  briefs.  In  Garrison 
r.  Howe,  17  N.  Y.  458,  the  court  was  dealing 
with  a  statute  making  ofllcers  of  a  corpora- 
tion liable  for  all  the  "debts  of  the  compa- 
ny** in  the  event  of  their  failure  to  die  a 
certain  report  Likewise,  In  Bordman  v. 
Osborn,  23  Pick.  (Mass.)  295,  the  statute  in- 
volved made  the  stockholders  liable  for  the 
"debts"  contracted  during  their  holding  of 
stock.  A  similar  statute  was  under  con- 
sideration in  Whig  V.  Slater,  19  R.  I.  697, 
36  AU.  S02,  33  L.  B.  A.  566. 

On  the  other  band,  sudi  cases  as  Herrick 
T.  Wardw^  68  Ohio  St.  2M.  50  N.  E.  903, 
and  Hyatt  v.  Anderson's  Trustees,  74  S.  W. 
1094,  26  Ky.  Law  Rep.  132  (both  referred 
to  In  the  former  (H>lnton  In  thSa  case),  are 
directly  In  point,  atnee  the  statutes  constmed 
in  these  cases,  like  our  own  constitnticmal 
and  statutory  pEorlstons,  make  stockholders 
liable  for  "debts  and  liabilities"  of  the  cor- 
poratlML  This  distinction  was  perhaps  orer^ 
looked  the  learned  author  of  the  oplnictt 
in  the  case  of  Johnson  v.  Bank  of  Lake, 
where  Garrism  t.  Howe,  supra,  Is  <Ated  as 
supporting  the  view  declared  by  the  conrt 
In  the  oplnltni  In  the  Johnson  Case  reter-' 
ence  Is  also  made  to  M(Sean  r.  Fresno,  112 
Cal.  169,  44  Pac  358,  31  L.  R.  A.  7&4,  63 
Am.  St  Sep.  191,  where  the  conrt  had  held 
that  a  contract  whereby  a  city  agreed  to 
pay  a  given  sum  annually  In  consideration 
of  the  disposal  of  sewage  for  five  years  did 
not  TlolBte  the  constitutional  provision  pro- 
hibiting a  city  from  "Incurring  Indebtedness 
or  liability  In  any  manner,  or  for  any  pur- 
pose, exceeding  in  any  year  the  income  and 
revenue  provided  for  It  for  such  year."  The 
conclusion  reached  In  the  McBean  Case  was 
that  "the  sole  debt  or  liability  created  was 
ttiat  which  arose  from  year  to  year  in  sep- 
arate amounts  as  the  work  was  performed." 
State  V.  McCauley,  15  Cal.  429,  a  decision  of 
like  effect  was  also  cited  in  the  Johnson 
'Case. 

We  have  no  disposition  to  question  the 
soundness  of  the  rule  declared  In  McBean  v. 
Fresno  and  similar  cases.  We  think,  how- 
ever, that  there  Is  no  true  analt^  between 
the  situation  considered  in  those  cases  and 
that  presented  in  Johnson  v.  Bank  of  Lake 
and  the  case  at  bar.  In  McBean  v.  Fresno 
the  Court  was  construing  a  provision  design- 
ed to  prevent  public  officers  from  Imposing 
upon  the  public  treasury  obligations  In  ex- 
cess of  revenues  provided.  In  ascertaining 
the  scope  of  the  restriction,  the  court  (see 
page  164  of  112  CaL,  page  858  of  44  Pac. 
SI  L.  B.  A.  m,  OS  Am.  St  Bep.  191)  re- 


garded the  object  of  the  constitutional  pro- 
vision, and  gave  to  It  a  construction  which 
would  carry  out  that  object  without  un- 
duly hampering  the  municipality  In  the  ex- 
ercise of  its  functions.  It  does  not  follow, 
however,  that  the  word  "liability"  Is  to 
be  given  the  same  meaning  In  a  provision 
dealing  with  an  entirely  difterent  subject- 
matter.  In  construing  the  provisions  wliich 
deOne  the  Individual  liability  of  stockhold- 
ers, we  are  to  consider  the  purpose  of  those 
provisions,  Just  as  the  court  gave  heed  to  the 
purpose  of  the  provision  construed  In  the 
McBean  Case.  Any  one  who  enters  Into 
business  relations  with  a  corporation  organ- 
ized in  this  state  may  well  be  presumed  to 
contract  with  a  view  to  the  individual  liabil- 
ity of  stockholders.  If  he  relies,  as  he  baa 
a  right  to  do,  upon  the  solvency  and  the 
credit  of  the  stockholders  of  the  corpora- 
tion, he  must  necessarily  look  to  those  who 
are  stockholders  at  the  thne  he  makes  the 
contract,  and  not  to  those  who  may  becMue 
stodcholders  th«eafter.  When  the  Went- 
worth  Hotel  Company  made  Its  contract  with 
the  plaintiff  to  purchase  and  pay  tor  certain 
goods,  It  undoubtedly  assumed- a  liability  to 
the  plaintiff.  Under  the  law  of  ttils  state. 
It  was  the  agent  of  Ua  stockhc^ders  to  make 
such  contract  and  Incnr  a  liability  thereun- 
der. Kennedy  r.  California  Saving  Bank, 
97  Gal.  03,  81  Pac.  846,  33  Am.  St  Rep.  163. 
Tt6  conrarattcm  Incurred  a  liability  for  any 
breadi  of  fba  contract  which  it  might  c<»n- 
mlt,  and  its  stockholders  were  equally  lia- 
ble fbr  Bocb  breach.  Hie  jnesent  action 
to  recover  the  amount  agreed  to  be  paid  for 
the  goods  Is  an  actUm  on  the  contract  Just 
as  much  as  would  have  been  an  action  to  re- 
cover damages  tar  the  refusal  to  accept  the 
goods.  The  Bto(^<dder8  who  were  such 
when  the  contract  was  made  are  therefore 
bound  under  the  Constitution,  whtdi  holds 
them  for  the  "liability"  Incurred  by  the  cor- 
poration during  the  time  that  they  were 
stockholders. 

These  conclusions  are  In  no  wise  incon- 
slsteut  with  the  decision  of  this  court  In 
Yule  V.  Bishop,  133  Cal.  574,  62  Pac  68,  65 
Pac.  1094.  It  was  there  held  that  an  ac- 
commodation indorser  of  a  corporation  note, 
who  had  been  compelled  to  meet  the  note  on 
default  of  the  corporation,  was  entitled  to 
recover  from  those  who  were  stockholders, 
not  when  the  note  was  given,  but  when  the 
obligation  of  the  indorsement  was  met.  The 
decision  was  based  upon  the  ground  that  the 
liability  sued  upon  was  not  that  which  the 
corporation  Incurred  when  It  signed  the 
note — ^thls  liability  having  twen  extinguished 
by  payment — but  that  it  was  upon  a  Jiew 
liability  arising  at  the  time  of  the  payment 
of  the  note  by  the  Indorser.  Here,  however, 
as  we  have  already  pointed  out,  the  liability 
sued  upon  is  one  arising  under  the  original 
contract  made  by  the  Wentworth  Hotel  Com- 
pany with  the  ]^alntilC 
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In  all  other  respects  we  ftr«  entirely  sat- 
Isfledjwlth  the  (pinion  heretofore  filed. 

The  judgment  and  the  order  denyliv  > 
new  trial  are  affirmed. 

We  concur:  ANGELLOTTI.  a  J. ;  SHAW. 
X;  LAWLOR,  J. 

U>RIOAJf,  J.  (concurring).  I  am  still  of  the 
opinion  that  the  case  of  Johnson  v.  Bank  of 
Lake,  125  Gal.  6.  67  Pac.  664,  73  Am.  St  Bep. 
17,  Is  to  be  distinguished  from  the  case  at  bar 
for  the  reasons  set  forth  In  the  opinion  writ- 
ten by  me  referred  to  in  the  present  prevailing 
opinion,  but,  as  the  majority  of  the  court  are 
of  a  different  ylew,  believing  that  there  is 
DO  aubstantial  difference  between  the  John- 
son Case  and  this  case,  and  concluding  that 
the  Johnson  Case  should  be  overruled,  the 
matter  of  discrimination  ceases  to  be  of  any 
practical  importance,  and  I  deem  it  unnec- 
essary to  burden  my  concurrence  herein  with 
a  reiteration  of  my  views  or  quotattoiu  from 
my  opinion  on  that  sobject. 

I  concur  in  the  affirmance  of  tt»  Judgment 
and  order. 

HBNSHAW.  J.  I  dissent  Nothing  that 
hu  been  said  shakes  my  conviction  that  "lia- 
bility" is  used  as  importing  a  fixed  con- 
tractual obligation  in  the  nature  of  a  debt, 
(nosdtur  a  sociis),  and  not  an  indefinite,  In- 
choate rli^t  which  may  never  ripen  into  a 
l^al  demand.  This  was  the  decision  of 
Johnson  v.  Bank  of  Lake,  decided  in  1899, 
after  review  by  this  court  In  bank.  For  10 
years  this  has  been  the  construction  of  our 
Constitution  and  our  statute  upon  the  sub- 
ject. Contracts,  rights  of  stockholders,  and 
rights  of  those  dealing  with  corporations 
have  arisen  and  attached  under  this  con- 
struction. All  succeeding  Legislatures  have 
acquiesced  in  it.  Why  It  should  be  subverted 
and  the  question  thrown  into  confusion  at 
this  late  date,  or  what  purposes  are  served 
thereby,  except  to  enable  stockholders  to  es- 
cape liability,  I  am  unable  to  perceive.  It  Is 
said  that  one  contracting  with  a  corporation 
is  entitled  to  know  upon  what  stockholders 
liability  is  cast,  and  that  this  is  accomplish- 
ed by  giving  the  word  this  infinitely  broad 
meaning  and  holding  that  the  liability  Is  cre- 
ated at  the  time  the  contract  Is  entered  in- 
to, regardless  of  the  time  of  performance; 
in  fact,  we  know  this  amounts  to  little  or 
nothiog.  But  let  us  see  further:  An  attor- 
ney engages  to  conduct  litigation  upon  be- 
half of  a  corporation;  a  contractor  agrees 
to  pump  out  a  mine ;  each  to  receive  a  com- 
pensation contingent  upon  success.  The  lit- 
igation is  brought  to  a  successful  end  after 
more  than  3  years  of  strife  in  the  courts, 
the  contractor  succeeds  in  pumping  out  the 
mlns  after  leng  disappointments  and  delays, 
and  both  the  lawyer  and  the  contractor  find 
themselves  denied  any  recourse  against  the 
stockholders.  The  stockholders'  liability  has 
oeased.  It  was  created  at  the  time  of  the 


contract  but  it  could  not  be  enforced  daring 
the  period  of  the  execution  of  the  contract 
the  stockholders  at  the  time  the  contract  was 
entered  Into  have  escaped  UabUl^,  and  the 
more  recent  stockholders  have  incurred  none. 
Certainty  In  the  law  is  at  times  of  more  Im- 
portance than  a  correct  declaration  of  the 
law,  and  particularly  is  this  so  In  commer- 
ctal  matters,  because  commercial  activities 
adjust  themselves  In  accordance  with  any 
declaration  of  the  law.  They  ask  for  positive 
law,  rather  than  good  law.  To  all  these  in- 
terests stability  and  fixity  is  of  the  utmost 
Importance,  and  for  16  years  they  have  beoi 
told  by  this  court  that  the  law  was  as  d» 
clared  In  Johnson  v.  Bank  of  Lake. 

Singularly  enough,  too.  the  prevalUng  <^>in- 
lon  does  not  discredit  the  opinion  of  tliii 
court  in  McBean  v.  Fresno.  112  CaL  15B,  44 
Pac.  3S8,  31  L.  R.  A.  794.  63  Am.  St  Rep. 
191.  It  must  be  that  UcBean  t.  Fresuo  Ima 
been  so  repeatedly  approved  and  followed  aa 
to  render  it  Immune  from  the  attach  8o  anc- 
oessfnlly  made  iq^on  the  case  of  Johnacm 
Bank  of  Lake.  Tet  tba  language  of  the  pro- 
vision of  the  Gonstitutlon  interpreted  and  ex- 
pounded in  the  UcBean  Case  was  modi 
broader  than  the  provisions  here  onder  r^ 
view.  In  the  McBean  Case  article  U,  i  18. 
of  the  Constitution  forbade  dtiee  from  in- 
curring "Indebtedness  or  liability  In  any 
manner  or  for  any  purpose  exceeding  in  any 
year  the  income  and  revenue."  Trt  under 
this  extremely  broad  languid  it  was  dedar- 
ed  that  a  liability  which  could  not  become 
a  debt  witliin  a  glvai  year  was  not  a  llaUI- 
Ity  contemplated  by  the  Constitution.  Nor  la 
the  reasoning  of  the  prevailing  opinion  which 
sui^rts  the  construction  declared  in  the  Mc- 
Bean Case  persuasive;  for  it  could  Justly  be 
said  that  it  is  quite  aa  Important  and  wsa 
quite  as  much  In  contemplation  of  the  Con- 
stitution that  one  dty  ooundi  should  not 
be  able  to  mortgage  the  revenues  of  succeed- 
ing councils,  and  so  idieck  the  dev^opment  of 
a  dty,  as  to  say  that  the  sole  design  of  the 
law  was  to  prevent  a  particular  council  from 
Incurring  debts  in  excess  of  the  revenue  of 
the  year.  Again,  Tule  v.  Bishop,  133  CaL 
574,  62  Pac.  68.  65  Pac.  1091,  declares  upon 
the  existence  of  a  ilabUlty  as  arl^ng  at  the 
time  It  becomes  fixed,  precisely  as  does  John- 
son v.  Bank  of  Lake.  Yet  Yule  v.  Bishop  Is 
affirmed  in  the  prevailing  opinion.  Logical- 
ly, however,  if  the  definition  of  liability  giv- 
en in  the  prevailing  opinion  la  to  obtain,  the 
liability  of  the  stockholders  of  the  corpora- 
tion arose  when  the  corporation  accepted  the 
indorsement  of  the  surety.  The  liability  la 
the  present  case  did  not  become  fixed  until 
the  goods  were  delivered.  In  Yule  v.  Bisfa<v 
it  did  not  become  fixed  until  the  surety  was 
obliged  to  and  did  pay.  This  court  In  bank 
held  in  the  Yule  Case  that,  within  the  con- 
templation of  the  law,  liability  arose  not 
when  the  contract  was  entered  into,  bid 
when  the  surety.  In  fact  did  pay. 
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The  lemltant  benefit  to  stocfcholden  oC 
eorporaticma,  oiablliiK  them  to  escape  llabll- 
i^,  maj  Justus  this  rerersal  of  tbe  law.  but. 
If  It  flnda  no  Jostiflcatloii  In  this,  there  can 
be  no  other. 

I  ooncor:  lfEI#TIN,  J. 

an  CM.  flEft) 

BBVINQ  T.  JAS.  H.  GOODMAN  ft  00.  BANK 

«t  aL    (S.  r.  6767,  6799.) 
(Snpreme  Conrt  of  California.   Dec.  16,  191S.) 

L  Landlobd  and  Tenant  «=>96  —  Right  to 
Bents— Meboeb  or  Estates — Statute. 
Althoufb  by  Civ.  Code.  {  1463,  a  covenant 
to  pay  rent  tuub  with  the  land,  where  tbe  fee 
to  leased  realty  vested  in  the  lessee's  asdgnee, 
tbe  lesser  estate  merged  with  tbe  greater,  and 
the  covenant  to  pay  rent  became  of  no  effect, 
since  an  interest  io  tbe  reversion  Is  necessary 
to  the  relation  of  landlord  end  tenant 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  U  307,  308;  Dec.  Dig.  «=;» 

sa] 

2.  Estates  «=»10— Mkboeb. 

'  Where  a  greater  estate  and  a  lesser  coin- 
cide and  meet  m  the  same  person  witboat  an  in- 
termediate vested  estate,  the  leaser  is  merged 
and  annihilated. 

[Ed.  Note.— For  other  cases,  see  Estates,  Cent. 
IMg.  If  »-18 ;  Dee.  Dig.  «=»iO.] 

8.  Landlobd  and  Tenant  «=>79  ~  Assioh- 
iCENT  or  Lease— Pbivitt  of  Estate. 

The  assignment  of  a  lease  of  realty,  to  bold 

the  assignee  under  tbe  covenant  to  pay  rent, 

must  arise  from  privity  of  estate. 
(Ed.  No^— For  other  cases,  see  Landlord  and 

Tenant.  Gent  Dig.  H  2863^268;  Dee.  Dig. 

^79.] 

4.  Judquent  4s»720  —  Conolubitkhess  — f 

Judoubnt  in  Replevin  Suit. 

Where  plaintiff,  suing  for  rentals  of  leased 
personalty,  had  ptevloualy  brought  a  replevin 
suit  in  which  one  of  tjw  parties  sued  for  rent 
was  made  a  defendant,  and  the  other  interven- 
ed, asserting  title,  the  judgment,  awarding  the 
personalty  to  plalntiS,  in  accordance  with  his 
cmnplaint  that  possession  was  unlawfully  with- 
held from  him  and  that  he  was  entitled  to  pos- 
session, there  being  also  Judgment  in  nominal 
damages  for  tbe  unlawful  retention  of  the  prop- 
erty, was  conclusive  upon  the  guestioo  of  title 
to  the  personalty,  and  also  in  the  matter  of  dam- 
ages for  withholding  it,  and  precluded  plain- 
tiff's recovery  for  rentals,  since  a  judgment  is 
conclusive  between  the  parties,  not  only  upon 
tbe  matters  actually  litigated,  but  upon  those 
that  might  have  been. 

[Ed.  Note.~-For  other  cases,  see  Judgment, 
Cent  Dig.  1 1261;  Dec.  Dig.  ^720.] 
K  Election  of  Rbubdibs  «=»8— RiraBviN— 

Waives  of  Lease  of  Pxbsonaltt. 

Where  damages  and  possession  of  person- 
al^ are  both  sought  in  an  action  of  replevin, 
such  a  atiit  will  be  regarded  aa  a  waiver  by 
plaintiff  of  any  claim  that  he  m^ht  assert  under 
a  lease. 

[Ed.  Note. — For  other  cases,  see  EHection  of 
Bemedies,  Cent  Dig.  H  3,  4;  Dec  Dig.  «=>8.] 

Department  2.  Apiwal  from  Superior 
Court,  Napa  County;  Henry  C.  Gestord, 
Judge. 

Action  by  W.  F.  Ervfng  against  the 
James  H.  Goodman  &  Co.  Bank  and  tbe  Napa 
Valley  Brewing  Company.  Judgment  for 
plaintiff  agidnst  the  brewing  company,  but 
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that  he  dionld  receive  nothing  from  defend- 
ant bank,  and  plaintiff  and  the  brewing 
company  appeaL  Judgment  In  ftror  of  de- 
fendant bank  affltmed,  and  that  In  &Tor  of 
plaintiff  and  against  the  brewing  company 
reversed. 

F.  E.  Johnston,  H.  U  JtriinstOD,  and  L:  E. 
Johnston,  all  of  Napa,  for  appellant.  John 
T.  York  and  Nathan  F.  Coombs,  both  of 
Napa,  for  appellant  Napa  Valley  Brewing 
Co.  Frank  L.  Coombs,  of  Napa,  for  respond* 
ent  Jas.  H.  Goodman  ft  Co.  Bank. 

MELVIN.J.  Plalntlfl  sued  to  recover  dam- 
ages for  a  fidlure  by  the  alleged  assignee 
of  a  leasehold  estate  to  pay  rente  reserved 
In  a  certain  lease.  Judgment  was  given 
against  plaintiff  and  in  favor  of  Jas.  H.  Good- 
man &  Co.  Bank,  but  In  favor  of  plaintiff  aa 
against  Napa  Valley  Brewing  Company. 
Two  appeals  were  taken;  one  by  plaintiff 
from  that  part  of  the  Judgment  whicb  was  In 
favor  of  the  bank  and  the  other  (based  upon 
the  judgment  roll  alone)  by  the  Napa  Valley 
Brewing  Company  from  that  part  of  the 
Judgment  which  is  against  it  and  In  favor  of 
plaintiff. 

The  findings  of  the  court  are.  In  substance, 
as  follows:  On  August  21,  1906,  the  Napa 
Manufacturing  Company  (a  corporation)  own- 
ed and  possessed  the  real  personal  property 
which  Is  tbe  subject  of  this  litigation,  and 
on  that  date  the  said  corporation  leased 
said  real  and  personal  prc^rty  to  one  Block 
for  the  term  of  five  years  beginning  Septem- 
ber IS,  1906.  This  Indenture  was  duly  re- 
corded. On  November  30,  1906,  the  Napa 
Manufacturing  Company  by  a  written  In- 
Btrum^t  sold  and  transferred  to  otae  Carter 
all  of  its  right,  title,  and  interest  In  and  to 
the  personal  property  mentioned  In  the 
lease,  subject  to  the  provisions  of  the  said 
lease  and  the  right  to  collect  and  retain 
the  rents  stipulated  in  the  lease.  This  In- 
strument was  also  recorded.  On  November 
30,  1906,  Block,  by  a  writing,  transferred 
and  assigned  to  the  California  Brewing  Asso- 
ciation (a  corporation  created  under  the  laws 
of  Washington)  all  of  his  Interest  In  his 
contract  of  lease  from  the  Napa  Manufactur- 
ing Company.  This  assignment  was  also 
recorded.  Tliereafter  on  the  said  30th  day 
of  November,  1906,  tbe  Napa  Manufacturing 
Company  executed  Its  grant,  bargain,  and 
sale  deed  by  which  It  sold  all  of  tbe  real 
property  described  in  the  lease  to  Block 
(exc^t  a  portion  thereof  transferred  on  the 
same  day  to  the  Ambrosia  Cream  Company) 
to  tbe  said  California  Brewing  Association  of 
Washington.  This  deed  was  delivered  In 
escrow  to  E.  W.  Churchill,  to  be  by  him 
delivered  to  the  California  Brewing  Associa- 
tion upon  certain  ccaidltions,  which  were 
fulfilled ;  and  on  the  27th  of  March,  1908, 
the  deed  was  delivered  to  the  said  corpora- 
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tlon  ana  was  recorded  three  days  later.  From 
November  80.  1906,  to  Mareh  27,  1008,  fbe 
CitUfomla  Brewing  Compasy  paid  tbe  rent 
to  Carter  or  hts  asstgns  as  prided  In  tlie 
lease  and  the  assignment  thereoC  On  March 
27,  1008,  tbe  California  Brewing  ABsoda- 
tl(Hi  of  Washington  sold  and  transferred  to 
a  newly  created  California  corporation  of  tbe 
same  name  all  of  Its  right,  title,  and  inter- 
est in  and  to  the  real  and  personal  property 
described  in  the  lease  from  the  Napa  Manu- 
facturing Company  to  Block  (excepting  the 
realty  theretofore  conveyed  to  tbe  Ambrosia 
Cream  Company)  and  the  said  Galifomlan 
corporation  took  possession  of  and  held  said 
property  and  paid  rent  to  said  Carter  or 
bis  assigns  until  March  30,  1908.  on  which 
date  said  corporation  executed  and  delivered 
to  Nathan  F.  Coombs  and  G.  F.  Roberts,  as 
trustees  a  trust  deed  to  the  realty  (excepting 
the  portions  theretofore  sold  to  the  Ambrosia 
Cream  Company).  The  trust  deed  was  made 
and  delivered  for  the  purpose  of  securing  the 
payment  of  a  promissory  note  for  $42,000, 
payable  to  the  Jas.  H.  Goodman  &  Co.  Bank. 
On  November  8,  1900,  the  real  property  was 
sold  by  the  trustees  to  the  said  bank  In  exe- 
cution of  their  power  under  the  trust  deed, 
their  deed  to  the  purchaser  bearing  date 
November  0,  1909.  On  March  30,  1908,  the 
California  Brewing  Association  of  California, 
aa  additional  security  for  the  debt  evidenced 
by  the  note,  assigned  and  set  over  to  the 
bank  all  of  the  personalty  located  on  the 
real  property,  being  the  same  personal  prop- 
erty described  in  the  original  lease  to  Block, 
as  well  as  all  stock  on  hand — 

"and  thereby  autliorized  said  Jas.  H.  Goodman 
&  Co.  Bank  to  take  pOBsesaion  of  said  personal 
property  and  use,  operate,  and  conduct  toe  same, 
together  with  the  business  of  manfacturing  beer 
or  other  products,  in  its  own  name  or  otherwise, 
but  with  tbe  reeervation  and  provision  that  said 
California  Brewing  Association,  of  California, 
should  be  responsible  and  bolden  for  all  expens- 
es incurred  in  conducting  and  operating  said 
bu^ess,  as  aforesaid." 

Subsequmt  to  the  transfer  of  personal 
property  last  above  mwtloned,  the  California 
Brewli^  Association  of  California  through 
Ames,  its  manager,  conducted  the  brewing 
business  until  about  August  15,  1900,  and 
during  that  time  the  rents  for  the  occupancy 
of  the  premises  and  use  of  the  personalty 
were  paid  by  checks  drawn  by  said  associa- 
tion. During  this  period  no  demands  were 
made  upon  the  banking  corporation  for  rent. 
The  bank  never  agreed  to  pay  any  rent  for 
the  use  of  any  of  the  said  property.  In  July, 
1009,  Jas.  H.  Goodman  &  Co.  Bank  entered 
into  negotiations  with  Newmann  and  Calla- 
han, which  resulted  In  the  ina)rporatlon  of 
the  Napa  Valley  Brewing  Company  and  this 
corporation  under  a  written  agreement  enter- 
ed Into  possession  of  and  operated  the  brew- 
ing plant  until  June  29, 1911,  when  the  realty 
was  surrendered  by  said  corporation  to  Jas. 
H.  Goodman  &  Co.  Bank  and  the  personal 
property  to  the  assignee  of  Carter.  During 


all  of  this  period  the  Napa  Valley  Beewtng 
Company  repudiated  tbe  Block  lease  and  re- 
fused to  pay  rent  to  Oartor  or  bis  aaslsns- 
On  September  16,  1910,  Erving,  tbe  plalntifr, 
became  entitled  by  asslgnmwt  to  all  rente 
dne  or  to  become  due  to  Carter  under  bis 
contract.  The  court  found  that  on  the  day 
this  action  was  commenced  (that  is  November 
19, 1910),  but  at  an  earlier  hoar,  the  plalntUf 
commenced  an  action  against  the  Napa  Val- 
ley Brewing  Company  for  posaesslai  of  tbe 
personal  property  described  in  the  lease  to 
Blodc.  In  tbe  complaint  plaintiff  alleged  bis 
right  to  tbe  possession  of  said  property  ^nd 
Ub  prevlons  demand  for  It.  It  was  found 
that  issue  was  Joined  In  that  action;  that 
the  Jas.  H.  Goodman  &  Od.  Bank  Intervened; 
and  that  a  trial  was  had  resulting  In  a  judg- 
ment in  favor  of  Erving  for  poss^slou  of  the 
personal  propoty  and  fl  by  way  of  damages 
for  its  retention. 

The  conclusions  of  law  In  the  present  case 
were  that  at  "ho  time  was  Jas.  H.  Goodman  & 
Ca  Bank  resptnutlble  to  plaintlfl  or  to  his 
predecessors  for  payment  of  any  rentals 
mentioned  in  the  lease  from  the  Napa  Mana- 
facturli^  Company;  that  plaintiff  should  re- 
c^ve  nothing  from  the  defendant  bank;  but 
that  be  was  entitled  to  Judgment  against  tbe 
brewing  corporation  for  $3,008.89. 

When  the  Napa  Manufacturing  Company 
assigned  to  Carter  the  right  to  collect  tbe 
rente  to  become  due  under  the  lease,  he  was 
given  a  right  to  purchase  the  realty  on  or  be- 
fore the  expiration  of  the  term  of  five  years 
created  by  said  lease  provided  the  California 
Brewing  Company  should  waive  or  fall  to  ex- 
ercise Its  optltm  to  purchase.  Carter  was 
therefore  fully  aware  of  the  outstonding  op- 
tion to  purchase,  being  charged  with  sudi 
knowledge  not  only  by  the  provl^na  of  the 
recorded  contract  of  lease,  but  by  the  very 
terms  of  his  own  agreement  with  tbe  Napa 
Manufacturing  Company. 

[1-3]  Respondent  bank  takes  tbe  position 
that  when  the  fee  vested  In  the  bank's  prede- 
cessor, the  covenant  to  pay  rent  for  tbe  real- 
ty became  of  no  effect.  In  other  words,  tbe 
lesser  estete  merged  in  the  greater.  This  Is 
the  proper  view  of  tbe  law.  Carter  and  his 
assignees  are  not  helped  by  the  fact  that  the 
covenant  fOr  the  payment  of  rent  runs  with 
the  land.  Section  1463.  Civ.  Code  An  Inter- 
est in  the  reversion  la  necessary  to  the  rela- 
tion of  landlord  and  tenant  Carter's  Inter- 
est was  subsequent  to  Block's,  and  obviously 
his  right  to  collect  the  rent  was  dependent 
upon  that  of  the  Napa  Manufacturing  Com- 
pany which  had  vested  In  respondent. 
Where  a  greater  estate  and  a  lesser  coincide 
and  meet  in  the  same  person  without  an 
Intermediate  vested  estate,  the  lesser  is  an- 
nihilated. 20  Am.  &  Eng.  Ency.  of  Law,  58S 
et  aeq.  Carter's  Interest  was  not  an  inter- 
mediate vested  estate.  His  rights  could  nei- 
ther limit  nor  enlarge  the  leasehold  estate  in 
B^ock.  Therefore  his  interest  did  not  defeat 
the  me^er.  The  assignment  of  a  leaser  In 
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order  to  bold  respondent  nnd«r  the  cove- 
nant to  pay  rent  for  real  property,  tarast 
arise  from  privity  ot  estate.  Bonettl  t.  Treat, 
91  Gal.  229.  27  Pac.  612,  14  L.  B.  A.  101; 
Salisbury  t.  Shirley,  66  Cal.  225,  5  Fac.  101; 
Baker  Haler  &  Zobeleln  Brewery,  140  CaL 
634.  74  Pac.  22.  There  was  no  privity  of  es- 
tate between  the  bank  and  Oarter.  His  right 
to  collect  rent  coold  not  be  any  greater  than 
Block's  woQld  have  been  In  case  no  asstgn* 
ment  had  been  made  to  Carter  (section  821, 
GiT.  Code),  and  Block  had  parted  with  the 
fee  under  the  purcbase  clause  in  the  very 
lease  from  which  Garter's  claims  must  derive 
their  vitality,  if  any  they  have.  So  far  as 
the  realty  is  concerned,  therefore,  plaintiffs 
could  recover  nothing  from  tiie  bank  nor 
from  the  Napa  Valley  Brewing  Company,  as 
both  derived  sodi  title  as  was  possessed  by 
them  after  the  pnn^ase  ot  the  fee  the 
California  Brewing  Association  and  fba  sale 
of  the  pxopevty  by  the  trustees^ 

[4, 1}  Were  tlw  defendants,  or  was  el^ 
ther  of  thou,  bound  to  pay  Cuter  or  his  as- 
signees for  the  use  of  the  pecsonial  pn^ierty? 
Both  the  bank  and  the  brewing  cmnpany  call 
attention  to  the  fact  that  Ervlng  triumphed 
In  another  action,  In  which  one  ol  them  was 
a  defendant  and  the  other  an  Intervener, 
asserting  title  to  the  personalty.  That  ac- 
tion was  maintained  within  the  period  limit- 
ed as  the  term  of  the  ori^oal  lease  to  Block. 
By  the  Judgment  therein  the  court  awarded 
the  perstmal  pnverty  to  plaintiff  In  ac> 
oordance  with  his  complaint  that  possession 
thereof  was  unlawfully  held  frcHn  him,  and 
that  he  was  entitled  to  -the  posseaslon  of 
the  said  personalty.  There  was  a  Judgment 
also  in  damages — nominal  in  amount,  it  la 
true,  but  none  the  less  in  damages— for  the 
imlawful  retention  of  the  property.  It  was 
also  adjudged  that  the  bank  was  not  the 
owner  of  the  perstmalty,  and  that  It  was  not 
entitled  to  the  possession  thereof.  Defend- 
ants in  the  case  before  us  Insist  that  the 
Judgment  In  the  replevin  case  was  conduslve 
ap<m  the  question  of  title  to  the  personalty 
and  also  In  the  matter  of  damages  for  with- 
holding It  It  Is  the  rule  that  where  posses- 
sion and  damages  are  both  sought  in  an  ac- 
tion in  replevin,  su^  a  snlt  will  be  regarded 
as  a  waiver  of  any  <dalm  whldi  might  be 
asserted  by  reason  of  a  lease.  Oobum  V. 
Goodall,  72  Gal.  506,  14  Pac.  100,  1  Am.  St 
Rep.  7S.  Such  an  action  Is  incompatible 
with  any  claim  of  right  under  a  lease  because 
the  damages  Include  the  detriment  caused  by 
the  d^^ntlon  of  the  property  from  Its  own- 
er. The  action  was  betwem  the  same  liti- 
gants, and  the  subject-matter  was  the  same 
property  and  the  amount  due  fOr  its  deten- 
tion. Such  a  Judgment  Is  conclusive  between 
the  parties,  not  only  upon  the  matters  actu- 
ally litigated,  but  upon  every  ground  of 
recovery.  24  Am.  ft  Eng.  Ency.  of  Law  (2d 
Ed.)  781 :  Sullivan  v.  Triunfo  Mining  Ca,  39 
cel.  460:  Bingham  v.  Kearney,  136  CaL  177. 


68  Pac  597;  Flynn  t.  Hlte,  107  CaL  460,  40 
Pac.  749. 

When  plaintiff  brought  the  r^evln  suit 
he  repudiated  the  contract  of  leasa  His 
con»e  was  an  election  of  remedies,  that  is, 
he  chose  one  of  two  inconslstait  remedial 
rights,  and  la  bound  by  such  choice.  15  Cyc. 
253 :  Holt  Manufacturing  Ga  v.  Ewlng,  100 
Gal.  357,  42  Pac.  435;  Parke  &  Lacy  Co.  v. 
White  Blver  Lumber  Co.,  101  Gal.  41,  35 
Pac  442;  Hlnes  t.  Ward,  121  CaL  120,  53 
Pac.  427;  Elsom  v.  Moore,  11  CaL  App.  379, 
105  Pac.  271. 

From  the  foregoing  discussion  it  follows 
that:  (1)  The  Judgment  in  fiivor  of  Jas.  H. 
Goodman  &  Go.  Bank  is  affirmed;  and  (2)  the 
Judgment  In  favor  of  plaintiff  and  against 
the  Napa  Valley  Brewing  Company  is  re- 
versed. 

We  concur:   HBNSHAW,  J.;  LORIGAN,  J. 


aTT  C«l.  66S) 

HAMMOND  LUMBER  GO.  et  oL  t.  WILLIS 
et  aL    (L.  A.  8660.) 

(Supreme  Coart  of  Galifoniia.   Dec  16,  1915. 
Rehearin;  Denied  Jan.  13,  1016.) 

1.  Mechanics'  Liens  <8r!n2a9  —  Extent  or 
Lien  —  OoNntAOi  —  Fatlubb  to  Fiuc  — 
BmoT. 

Under  Code  Cir.  Proc  |  1183,  providing 
for  mechanics*  Uena,  and  providioff  that  if  the 
owner  of  a  building  for  whom  worlc  is  done  files 
Mb  contract  stipulating  the  price  to  be  paid, 
and  a  bond  conditioned  for  payment  of  the 
contract  price,  be  shall  not  be  liable  beyond  the 
contract  price,  where  defendant  secured  a  bond, 
but  failed  to  file  either  it  or  the  contract,  each 
lien  claimant  was  entitled  to  a  lien  against  the 
property  for'  the  full  value  of  materials  furnish- 
ed in  the  building. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  «=>229.] 

2.  Mechanics'  Liens  ^s>223  —  Sbcdbitt  — 
Bon  ds— V  auditt. 

A  bond,  provided  for  by  Code  Civ.  Proc. 
I  1183,  to  be  filed  by  the  owner  to  secure  the 
paymeDt  of  all  claims  for  labor  and  materials 
famished  in  a  baUding,  is  a  valid  common-law 
bond,  whether  filed  or  not,  ss  required  by  the 
statute,  where  it  contains  no  provision  that  It 
shall  be  void  unless  filed. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  407 ;  Dec.  Dig.  «=3223.] 

3.  Mechanics*  Liens  «=3227— Bonos— Who 
Secusbo. 

Under  Code  Civ.  Proa  I  1183,  prescrU)lnc 
the  terms  ot  a  bond  to  be  taken  for  the  benefit 
of  all  who  furnished  materials  to  be  used  in  a 
building,  it  is  Immaterial  that  some  of  the  ma- 
terials were  furnished  to  a  subcontractor  in- 
stead of  the  ori^ioal  contractor,  unless  the  sub- 
contractor's claim  effects  a  doable  charge. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Gent.  D^.  |  410;   Dec.  Dig.  «s>227.1 

4.  Mechanics'  Liens  «=»227  —  Matbbials 
Furnished— Use  of  Materials. 

Where  a  bond  was  given  to  secure  those 
who  furnished  materials  or  labor  to  contractors 
on  a  building,  which  referred  specifically  to  the 
contract,  and  the  contract  covered  only  a  house, 
the  bond  did  not  cover  materials  or  labor  fur- 
nished for  a  garage  on  the  same  lot. 

J 'Ed.  Note.— For  other  cases,  see  Mechanics' 
ens.  Cent.  Dig.  |  410;  Dec.  Dig.  «=»227J 
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In  Bank.  Appeal  from  Superior  Conrtt 
San  Bernardino  Gonnty;  Frank  F.  Ostor, 
Judge. 

Action  by  tbe  Hammond  liumber  Company 
to  foreclose  a  mechanle'a  lien  against  F.  8. 
Willis  and  others,  and  on  tlie  bond  securing 
payment  of  the  price  of  tlie  work  against  the 
Maryland  Casualty  Company.  From  a  judg- 
ment for  plaintiff  In  part  he  appeals,  and 
from  a  Judgment  against  tbe  Bfaryland  Cas< 
ualt7  Company,  the  ccmipany  appeals.  Judg- 
ment as  to  the  Casoal^  Company  affirmed, 
and  as  to  the  other  defendants  reversed  and 
remanded,  with  directions. 

B,  U  Horton,  of  Los  Angeles,  and  B.  H. 
Jolllffe,  of  Ontario,  for  appellants  Hammcoid 
liomber  Ca  and  others.  Blcksler  &  Smith,  of 
Loe  Angeles,  for  appellant  Maryland  Casual- 
ty Co.  Leonard  &  Surr,  of  San  Bernardino, 
for  respondents.  Henry  A.  Jacobs,  James  M. 
OllTer,  Jesse  H.  Stelnhart,  Redman  &  Alex- 
ander, and  Frohman  &  JaoobB.  all  ot  San 
Frandsco,  amid  curUe. 

SHAW,  J.  This  case  prewDta  cross-ap- 
peals, one  by  the  plaintiffs,  the  other  by  the 
defendant  Bfaryland  Casualty  Company.  The 
case  is  a  companion  case  to  that  of  Boystone 
Ca  r.  Darling  <L.  A.  Na  4072)  VM  Pac.  IS. 
dedded  <m  December  IS,  1915.  nie  lespeo- 
tive  appeals  are  fnmi  aitterexA  part*  of  tbe 
Judgment. 

The  plaintlflb  fwgan  actions  to  foredose 
mechanical  liens  asserted  them,  respective- 
ly, against  the  pnqjierty  of  tlia  defendant 
Mertz,  for  labor  and  materials  famished  Iv 
them  to  the  defendant  Willis,  the  contractor, 
which  were  used  In  the  erecUon  of  buildlnga 
on  the  premises  of  Merts  In  San  Bemardhio 
county.  One  building,  a  dwelling,  vras  erected 
under  a  contract  between  Merts  and  Willis 
dated  Octnber  10. 1911,  whidi  was  accompan- 
ied by  a  bond  executed  by  Willis  and  the 
Maryland  Casualty  Company  to  Merts  in  the 
pooal  sum  of  f  1.9^S.  betaiff  <me-half  the  con- 
tract price,  conditioned  subst^tially  as  re- 
quired by  section  liSS  of  the  Code  of  Civil 
Procedure,  as  amended  in  1911.  Neither  the 
contract  nor  the  bond  were  ever  filed  in  the 
offi<»  of  the  county  recorder  of  tbA  coun^. 
Tbe  other  tulldlng  was  a  garage  erected  <m 
the  same  lot  No  written  contract  was  made 
concerning  it,  nor  was  any  bond  taken  from 
the  contractor.  The  buildings  were  complete 
ed  March  16, 1912.  Tbe  court  found  the  val- 
ue of  the  labor  and  materials  furnished  by 
the  plaintiffs,  respectively,  and  tbe  balance 
due  thereon  from  the  oontractcor,  after  de- 
ducting all  payments  and  other  credits. 
They  amounted  in  all  to  the  sum  of  $2,137.65, 
of  which  $43.67  was  for  work  and  materials 
on  the  garage.  It  further  found  that  $2,964 
had  been  paid  by  Mertz  to  Willis  on  the  con- 
tract price  of  the  dwelling  house  during  the 
progress  of  tbe  work,  and  that  there  was  still 
due  and  unpaid  thereon  the  sum  of  $986.  It 
thus  appears  that  the  amount  of  the  several 
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liens  on  account  of  ttw  dwcimnff  house  was 
$1,107.98  more  than  the  balance  remaining 
uiqpaid  from  the  owner  on  the  oratract  iHric& 

[1]  Apparently  the  court  below  was  of  the 
opinion  that,  notwithstanding  the  failure  of 
the  owner  to  file  the  contract  and  bond  In  the 
recorder's  office,  as  provided  section  1^ 
afbresaid,  tbe  property  oonld  not  be  held  lia- 
ble to  Uen  daimants  for  anything  in  aeess 
of  the  balance  due  on  the  contract  price. 
Accordli^ly  in  Its  condnidiinis  of  law  and 
judgmnt  it  limited  tbe  lieaa  of  the  j^alntUE^ 
with  reestect  to  the  dwelling  house,  to  tlie  ag- 
gregate sum  of  $M6,  divided  ratably  unoag 
them.  The  plain  tUTs  appeal  fron  thla  part 
of  the  Judgment,  daimtng  that  the  court  wa» 
in  error  in  ttds  conclusion,  and  that,  owing 
to  the  fknnre  the  owner  to  file  Oie  bond 
and  cfmtract  in  the  recorder's  office,  each 
Uen  claimant  is  raitttled,  nnder  tJie  median* 
10*8  lien  law  as  amended,  to  a  lien  against 
the  pnq>erty  for  the  full  amount  of  the 
value  of  the  matoials  fumidied  end  used 
in  the  building  or  the  labor  done  thereon, 
less  any  credits  Justly  to  be  made  In  favor  of 
the  owner  or  contractor.  Under  the  de- 
diUon  In  Boyvtone  Company  r.  Darling, 
supra,  the  plalntUTs*  contention  most  be 
upbdd.  Vt>on  tbe  anflioritj  of  Out  ded- 
Blon  we  bold  that  the  Ju<Uwit  is  emmeous 
so  far  as  it  refuses  a  foreclosure  for  the  val- 
ue of  the  labor  done  and  material  fomisbed. 

[2]  The  court  below  gave  a  direct  Jndt> 
ment  against  the  Maryland  Casualty  Compa- 
ny in  favor  of  eadi  of  the  plaintiff  f<«  a  pro- 
porttcn  of  bis  daim,  amonntinf  in  aU  to  $1,- 
23&9(l.  It  also  provided  that  iqpon  foredo- 
sute  sale,  defldency  Judgmmts  should,  if  nec- 
essary, be  entered  against  It,  lint  not  to  ex- 
ceed in  the  aggregate,  together  with  said  ^- 
rect  Judgments,  more  than  $1,976,  the  poiai 
sum  of  the  bond.  It  appeals  from  the  Judg- 
ment, I'luimlug  ttmt  the  provlslcHDS  of  the 
Code  respecting  such  bonds  are  unconstitu- 
tional, and  that,  in  consequenoe  thereof,  the 
bond  was  absolutely  void.  This  question  was 
treated  in  the  deddon  In  Boystone  Cmnpany 
V.  Darling,  and  the  law  was  there  bdd  to  be 
ctmstitutional  and  valid.  Tbe  only  differenee- 
betweoa  tbat  case  and  this  is  that  In  that 
case  the  owner  had  filed  the  bond  and  con- 
tract in  the  recorder's  office,  while  in  this 
case  neither  the  bond  nor  the  contract  were 
so  filed.  The  appelate  argne  that  the  bond 
is  wlthotit  consideration  where  the  statute  is 
not  folly  complied  with.  The  bond  itself 
does  not  say  that  It  dull  be  vdd  if  it  is  not 
filed.  The  statute  provides  that  the  ovmer 
may  take  such  bond,  and  Ibat  If  he  files  it 
with  the  contract  b^ore  the  woA  is  begun, 
he  thereby  limits  his  own  liaMUty  to  the  ooo- 
tract  price.  But  its  validity  is  not  declared 
to  be  dependent  on  such  filing.  The  failure 
to  file  it  does  not  add  to  the  burden  of  the 
surety.  He  stands  for  tbe  contractor  who  is 
primarily  liable  to  lien  dalmants.  Such 
bond  is  not  similar  to  the  lK>nd  required  by 
the  ammdment  of  1808  to  secthm  120S,  Cods 
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ot  CItII  Procedure.  We  hold  that  It  Is  Talld 
as  a  common-law  bond,  for  the  benefit  of  all 
persons  named  therein  as  beneficiaries,  under 
tile  principles  stated  In  Union,  etc.  Works  t. 
JDodge,  129  CftL  390,  62  Pac  41,  Klesslg  T. 
AUBpangh,  91  GaL  284, 27  Pac;  662,  and  Peo- 
ples U  Ca  t.  OlUard,  136  CaL  57,  68  Pac. 
S76. 

(t,4]  Part  €t  the  claim  of  the  Hammond 
Lumber  Company  is  for  materials  furnished 
to  a  Bid>contractor.  ^Clils  was  takm  into  ac- 
coDnt  In  appcwUonlng  the  recovery  upon  the 
bond  ^inst  the  Casualty  Company.  It  is 
claimed  that  tUs  was  emu.  It  appears  that 
the  material  was  actually  used  In  the  building. 
It  was  material  bestowed  ivon  the  bidlding, 
and  it  therefore  eomu  clearly  within  the  lan- 
guage of  the  Constitution.  It  also  comes 
within  the  provisions  of  section  1183,  pre- 
scribing the  terms  of  the  bond  to  be  taken, 
and  declaring  that  the  bond  must  inure  to 
the  benefit  <^  all  who  "furnish  materials  to  be 
osed  in  the  work."  It  does  not  except  tlioee 
who  deal  with  a  subcontractor.  Of  course, 
In  n^mirfng  tlw  appoTtlnuDent,  cr  in  adjudging 
the  reoovery,  the  same  demand  must  not  be 
used  to  swell  the  claim  of  the  materialman, 
and  again  used  In  computing  the  amount  to 
be  recovered  by  a  subcaitnuitor.  But  It  Is 
not  daimed  that  there  was  any  double  charge 
of  that  kind.  The  direct  Judgments  against 
the  Casulty  Company  amounted  to  less  than 
the  penal  sum  (tf  ttie  bond.  In  fbrnmlating 
On  new  Judgment  ot  foredosore,  as  herein- 
after directed,  the  eonrt  below  dionld  provide 
that  tike  deficiency  Judgment  to  be  entered* 
against  that  company  shall  not,  together  with 
the  prindpal  of  those  already  entered  and 
hereby  affirmed,  exceed,  in  the  aggregate,  the 
penal  sum  of  the  bond.  No  judgment  of  any 
kind  la  to  tw  given  against  the  surety  compa- 
ny for,  or  on  account  of,  the  liens  for  the 
Talue  of  the  materials  furnished  or  labor 
done  upon  the  garage.  ^ 

In  view  of  the  fact  that  the  direct  Judg- 
ments against  the  surety  are  affirmed.  It  Is 
proper  to  add  that  this  case  is  not  to  be  tak- 
en as  a  precedent,  so  far  as  the  proper  form 
of  Judgment  In  similar  cases  is  concerned. 
It  may  be  that  It  should  have  gone  against 
the  sure^  directly  to  the  full  amount  of  the 
penalty.  We  express  no  opinion  on  the  sub- 
ject  The  question  was  not  argued. 

It  Is  ordered  that  the  direct  Judgments 
against  the  Maryland  Casualty  Company  be 
affirmed,  and  that  the  Judgment  foreclosing 
the  liens  and  declaring  the  amounts  of  the 
plaintiffs*  liens  against  the  property  of  the 
defendant  Mertz  be  reversed,  and  the  cause 
remanded  to  the  court  below,  with  directions 
to  enter  a  new  Judgment  of  foreclosure  upon 
the  findings  In  favor  of  each  plaintiff  In  ac- 
cordance with  this  opinion. 

We  concur:  ANOBLLOTTI,  a  X;  8L0SS. 
J. ;  LOBIGAN,  J. ;  LAWLOR,  f. 


HENSHAW,  X  I  concur  tor  the  reasons 
given  in  the  concurring  <qtlni4ni  in  Boystone 
Company  v.  Darling,  U  A.  Na  4072,  decided 

December  15,  1915. 

I  concur:   IfELVXN,  J, 


an  cai.  sn> 
In  re  BETTE'S  ESTATE. 
BErPE  V.  WTATT. 
■  (S.  F.  7246.) 
(Sapreme  Court  of  California.    Dec.  17,  1915. 
RehearlDg  Denied  Jan.  13,  1916.) 

1.  UoMECTTEAn  «=>150— ALLOTHEHT  OV  UOUE- 
8TKA  I>— (JOLLATKRiL  ATTACK. 

Tlie  allotment  of  a  homestead  to  the  surviv- 
ing wife  under  Code  Civ.  Proc  K  1465,  1474, 
was  not  subject  to  collateral  attack  In  proceed- 
ings (or  the  final  settlement  of  the  estate,  on 
the  grounds  that  the  court  tailed  to  cause  an  ap- 

Sraisement  to  be  made,  as  required  by  section 
476  et  seq.,  in  order  to  determine  wliether  the 
property  aUotted  exceeded  $5,000,  and  that  the 
appraisement,  as  theretofore  made,  showed  that 
the  property  was  of  the  value  of  $8,750,  since 
such,  fouure  on  tbe  part  of  th«  court  amounted, 
at  most,  to  error,  and  did  not  constitute  a  juris- 
diction^ detect,  the  remedy  of  objecting  credit- 
ors being  by  appeal  from  the  decree  of  allot- 
ment under  section  473,  and  the  decree  OC  allot- 
ment by  Jodgmoit  to  rem. 

[Ed.  Note.— For  other  eaan.  sea  Homestead, 
Cent.  Dig.  if  294-SOS;  DpeTSlg.  «B»16ai 

2.  EhDEOtnOBS  ARD  ADHZRXSrSATOBS  ^»241— 

Glaiub  —  Allow ANOi  ako  Biouonon  — 

RiaHTB  OF  CBEDrroBS. 

Under  Code  Civ.  Proc  |  1406,  providing 
for  presentation  of  claims  to  the  admmistrator 
and  empowering  the  administrator  and  the 
court  to  reject  the  claim,  the  only  recourse  of 
tbe  creditor  whose  claim  is  rejected  in  part  Is 
to  sue  within  three  months,  as  required  by  sec- 
tion 1498. 

SEjd.  Note.'~-For  other  case^  see  Executors  and 
ministrators,  Cant  Dig.  IS  827,  849;  Dec 
Dig.  «s»241.] 

Department  2.  Appeal  from.  Superior 
Court,  City  and  County  of  San  I^andsoo; 
Thomas  F.  Graham,  Judge. 

Proceedings  tor  settlement  of  the  final  ac- 
count ot  Marie  Bette,  as  administratrix  of 
Bernard  Bette,  deceased,  In  which  Thomas 
G.  Wyatt,  a  creditor,  interposed  objections. 
From  the  order  settling  the  account,  the  ad- 
ministratrix appeals.  Reversed. 

Turn  Suden  ft  Turn  Suden,  of  San  Fran- 
cisco, tor  appellant  X.  C.  Van  Ness,  Jr.*  of 
San  Francisco,  tta  respondent. 

MBLVIN,  J.  Tbe  administratrix  of  the 
estate  of  Bernard  Bette,  deceased,  appeals 
from  an  order  settfling  her  final  account. 
Bernard  Bette  died  on  the  2d  day  of  August, 
1912.  Less  than  a  month  prior  to  tliat  time 
his  wife,  Marie,  declared  a  homestead  upon 
the  premises  inhabited  by  Bette  and  his  fam- 
ily. Marie  was  duly  appointed  administra- 
trix of  the  estate  of  her  deceased  husband. 
Notice  to  creditors  was  given,  and  on  Septem- 
ber 26,  1912,  she  flled  an  inventory  and  ap- 
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pralsement  (dated  September  11, 1912),  where- 
in the  property  Involred  was  appraised  at 
$8,750.  The  appraisen  aim  returned  the  en- 
tire estate  ae  commnnlty  property.  On  Sep- 
tember 26,  1912,  Marie  Bette,  as  widow  of 
Bernard  Bette,  filed  her  verified  petition  to 
Ijare  the  property  on  which  she  and  her 
children  were  residing  «et  apart  to  her  as  a 
homestead.  In  said  petition  the  widow  al- 
leged the  declaration  and  recordation  of  the 
homestead  during  the  life  of  Bernard  Bette, 
the  existence  of  a  mortgage  for.$3,000  on  sold 
premises,  the  character  of  the  land  and  im- 
proTemoits  as- community  property,  and  that 
In  the  appraisement  returned  to  the  clerk  of 
the  court  the  said  property  was  estimated  at 
¥8,750  In  value.  The  court  made  an  order 
fixing  a  day  for  the  hearing  of  the  widow's 
petition,  and  proof  by  posting  of  notices  of 
the  time  and  place  fixed  by  the  court  for  said 
hearing  was  made  according  to  law.  The 
court  heard  the  petition  and  entered  Its  de- 
cree, setting  aside  the  described  property  to 
Harie  Bette  as  surviving  widow  of  Bernard 
Bette,  deceased,  the  decree  reciting,  among 
other  things,  that  upon  the  death  of  Bernard 
the  homestead  had  vested  In  Marie  as  bis 
surviving  widow.  This  decree  was  dated  Oc- 
tober 10,  1012,  and  was  recorded  October  12, 

1912.  In  her  final  account  filed  July  25, 

1913,  the  administratrix  diarged  herself  with 
the  value  of  the  property  as  appraised,  name- 
ly, 98,760,  and  claimed  a  credit  for  a  like 
amount,  based  upon  the  decree  settli^  aside 
tbA  property  as  a  homestead.  T.  O.  Wyatt,  a 
creditor,  snccessfnlly  contested  this  part  of 
the  acconnt.  The  court  permitted  documen- 
tary proof  to  the  effect  that  Bette  had  ac- 
quired  the  property  before  marriage,  and 
Marie  Bette,  testifying  as  a  witness  for  the 
contestant,  said  that  the  property  set  ajtart 
as  a  homestead  had  been  acquired  by  her 
husband  prior  to  that  time.  In  sustaining 
the  contest  the  court  found  that  the  order 
setting  apart  the  homestead  waa  void ;  that 
said  order  was  made  without  Jurisdiction  on 
the  part  of  the  court  to  make  it;  and  that 
the  appraisers  and  the  court  had  failed  to 
foUow  the  proTlsiona  of  sections  1465,  1476, 
1477,  and  1478  Of  the  Code  of  Civil  Procedure. 
The  court  accordingly  ordered  payment  of  all 
allowed  dalms  amounting  to  $5>400. 

[1]  Appellant  contends  thati  compliance 
with  the  provisions  of  section  1470  et  seq. 
is  not  the  measure  of  the  court's  JurisdlcUon, 
and  that  therefore  Uie  decree  setting  aside 
the  homestead  Is  not  vulnerable  to  collateral 
attack.  She  In^ts  that  the  remedy  of  the 
creditors,  if  any  they  had,  was  by  appeal 
from  the  order  setting  adde  the  homestead, 
or  by  motion  under  the  provisions  of  section 
473  of  the  Code  of  Ctrll  Procedure,  and  that, 
not  having  availed  themselves  of  either  ap- 
peal or  motion,  they  are  bound  by  the  court's 
order  end  decree.  The  court  was  tme  of 
general  Jurisdiction.  Under  section  146S  of 
the  Code  of  Civil  Procedure  it  had  the  pow- 
er to  set  aside  a  homestead  for  the  benefit 
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of  the  surviving  wife,  and  under  section 
1474  of  the  Code  of  <avll  Procedure,  sudi 
homestead,  if  selected  from  the  community 
property  during  the  lives  of  both  spouses, 
vested  absolutely  In  the  survivor  upon  the 
death  of  one  of  them.  The  court  acquired 
Jurisdiction  over  the  matter  of  the  widow's 
application  for  a  homestead.  The  petition 
and  the  notice  were  the  Jurisdictional  pre- 
requisites to  action  by  the  court  Having 
acquired  Jurisdiction,  Its  decree  is  not  vcdd 
because  of  errors  committed  in  the  exercise 
of  the  Jurisdiction.  Burrls  t.  Kennedy,  106 
CaL  330,  41  Pac.  458.  The  Judgment  was  in 
rem,  and  was  condnsive  upon  the  creditors. 
Fealey  v.  Fealey,  104  CaL  360,  38  Paa  49, 
43  Am.  St  Rep.  Ill;  Hanley  v.  Hanley,  U4 
Cal.  694,  46  Pac  736.  But  It  Is  contended 
that  lads,  of  Jurisdiction  to  act  was  appar- 
ent upon  the  face  of  the  record  because  the 
homestead  had  been  appraised  as  of  a  value 
of  more  than  $5,000,  and  that  the  court  could 
only  proceed  by  invoking  the  assistance  itf 
the  appraisers  In  the  way  provided  by  sec- 
tion 1476  et  seq.  We  are  unable  to  agree 
with  this  contmtion.  If  a  homestead  se- 
lected from  the  community  property  vests  in 
the  survivor  npoa  the  death  of  the  husband 
or  wife,  eucb  vesting  may  not  be  made  to  de- 
pend upon  the  mere  estimate  of  the  ap- 
praisers, but  upon  the  tact  that  the  premises 
selected  are  of  the  community  property. 
Granting,  but  not  deciding,  that  the  value 
of  such  homestead  must  not  be  more  than 
!15,000,  It  would  not  follow  that  the  court  is 
bound  to  adopt  the  cumbersome  procedure 
of  requiring  reports  from  the  appraisers  un- 
til one  which  Is  satisfactory  may  be  present- 
ed. The  court,  having  acquired  JnrisdlctioD 
to  decide  whether  or  not  the  homestead 
vested  upon  the  death  ot  Bernard  B^te  la 
his  widow,  had  the  power  to  determine  all 
the  necessary  facts.  U,  indeed*  the  innperty 
was  worth  more  thai)  ^SflQO  and  the  court 
nevertheless  set  it  aside,  that  waa  at  most 
error  subject  to  correcU<m  on  appeal,  but 
not  to  ctAlateral  attack.  BeiQKmdent  Insists 
that  the  rule  announced  in  Estate  of  Huels- 
men.  127  Gat  276,  58  Paa  776,  has  no  mqili- 
catlon  to  a  case  where  it  appears  on  the 
foce  of  the  record  that  the  hranestead  was 
selected  from  the  s^iarate  property  of  Uw 
qpouse  afterwards  deceased.  But  the  ta.ce  of 
the  record  did  ediow  that  the  property  was 
regarded  by  the  ai^nalaers  as  having  been 
selected  from  the  assets  of  the  community. 
In  the  Huelsman  Case  it  did  appear  upon  the 
face  of  the  record  that  the  homestead  Ead 
been  selected  from  the  separate  property  o( 
the  deceased,  and  it  followed  that  the  court 
had  erred  in  setting  it  a^de  absolute  to 
the  widow,  and  not  merely  for  a  limited 
period,  yet  this  court  held  that  the  order 
was  not  void,  but  must  be  gXrea  full  force 
because  it  had  not  beea  directly  assailed 
during  the  time  allowed  for  an  appeaL  This 
case  is  stronger  In  Its  facts  than  the  Huels- 
man Case,  and  under  the  authority  of  thai 
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case  there  ia  no  escape  ftom  the  conclusloii 
that  the  decree  nttliig  aside  the  homestead 
is  not  TOld.  This  conrt  has  also  held  that 
where  a  probate  homestead  has  been  de- 
clared, the  ord^r  may  not  be  attacS^ed  col- 
laterally by  a  showing  that  the  deceased, 
in  his  lifetime,  had  selected  a  >om^ead. 
Otto  r.  Long,  144  CaL  147,  77  Paa  885. 
The  conrt  erred  In  admitting  the  erldoice 
tending  to  impeach  the  order  and  decree  set- 
ting apart  the  homestead  to  Urs.  Bette. 

There  Is  nothing  in  Estate  of  HcGarttay, 
1  Cal.  App.  468,  82  Pac  635,  which  Is  in  con- 
flict with  this  <q>inlon.  In  that  case  all  of 
the  parties  In  Interest  were  proceeding  In 
Tie«r  of  section  1476  et  seq.  of  the  Code  of 
Civil  Procedure,  and  it  was  properly  held 
that  the  court  ml^t  ni^  order  a  new  ap- 
praisement after  the  matter  was  under  sub- 
mission and  make  an  order  based  upon  snch 
new  appraisement  without  nottoe  to  the  In- 
terested parties.  The  operation  of  section 
1474  of  the  Code  OtU  Procedure  was  not 
there  involved.  None  of  the  cases  dted  by 
respondent  clashes  with  the  views  expressed 
herein. 

[2]  The  oonrt  allowed  contestant's  claim 
for  9417.37,  the  amount  or'glnally  demanded. 
The  admiolstratrix  had  approved  the  claim 
for  9892.87,  and  it  liad  been  allowed  by  the 
court  for  that  amount.  On  settlement  of  the 
acconnt  the  credltolr  asserted  that  the  rednc^ 
tlon  had  been  made  la  view  of  an  agreement 
between  him  and  the  administratrix  that 
the  debt  should  be  promptly  paid.  The  court 
decided  that  be  was  entitled  to  the  larger 
amount  Section  1496  of  the  Code  of  Civil 
Procedure  invvides  for  the  presentation  of 
claims  to  the  administratrix  and  the  approv- 
al or  rejection  of  su<di  demands  by  her  and 
by  the  court  Where,  as  here,  there  baa 
been  a  partial  rejection  ot  Uie  claim,  the 
only  recourse  of  the  dissatlsfled  creditor  is  a 
suit   Section  1498,  Code  Civ.  Proc. 

The  order  settlini:  the  final  account  of  the 
administratrix  is  reversed. 

We  concur:  LORIOAN.  J. ;  HENSHAW.  J. 


071  Cal.  513)  • 
WOODABD  V.  GI/ENWOOD  LUMBER  CO. 

et  al.    (S.  F.  6464.) 
(Supreme  Court  of  California.    Dec.  15,  1915. 
Reheariag  Denied  Jan.  13,  1916.) 

1.  Appeal  anu  Eebob  <^171  —  Theost  of 
Case  Below. 

A  count  of  the  complaint  proceeding  on  a 
tbeor7  not  adopted  by  the  trial  court  need  not 
be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  anrl 
Error,  Cent  Dig.  §g  1053-1063,  1066,  1067, 
1161-1165 ;  Dec  Dig.  «==>171.1 

2.  Logs  and  Loooimo  9s»S  —  Contbaot  to 
CtiT— Breach. 

Where  the  contract  of  a  lumber  company 
with  a  landowner  to  cut  timber  declared  that 
the  company  should  erect  a  sawmill  and  have 
it  ready  for  operation  as  soon  as  a  railroad 
should  be  put  in  operation,  and  that  thereafter 


it  ihonld  commence  to  manufacture  th*  lamber, 

and  such  company,  without  waiting  for  the  road 
to  be  built,  constructed  its  mill  and  sawed  lum- 
ber, thereafter  ceasing  to  operate  the  mill  for 
an  unreasonable  time,  such  company  Uiereby 
broke  its  contract,  since  the  construction  of  its 
mill  was  a  waiver  of  its  right  to  defer  perform- 
ance nntit  the  comuletion  of  the  railroad,  the 
right  lo  postpone  the  construction  of  the  miU 
until  the  road  was  built  being  a  privilege  ac- 
corded the  lumber  company  for  its  benefit,  and 
therefore  a  right  which  might  be  and  was 
waived. 

[Ed.  Note,— For  other  cases,  see  Logs  and 
Logging.  Cent.  Dig.  gg  6-12 ;  Dec.  Dig.  «=93.] 

3.  Appeal  and  Ebbob  «=)934— Pbesuhftions 
Fatobiko  Coubt  Below— Evidence. 

In  so  far  as  evidence  is  conSicting  or  sub- 
ject to  opposing  inferences,  it  must  be  taken  on 
appeal  in  the  light  most  favorable  to  the  sup- 
port of  the  judgment  under  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^Tor,  Cent  Dig.  gg  3777-3782;  Dec.  Dig. 

4.  CoNTBACTfl  «=»170—  Construction  —  Evi- 
dence—Subsequent Acts  of  Pasties. 

Acta  of  the  parties  to  a  contract  taking 

Slace  after  it  was  made  may  be  looked  to  as  in- 
icating  the  construction  which  was  put  upon 
any  ambiguous  clause*  and  as  aiding  such  con- 
struction. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  {  753;  Dec.  Dig.  «»17a) 

5.  Loos  and  Logoino  —  ConTBAcr  to 
Cut  Timbeb— Rescission  fob  Bbeach. 

Breach,  by  a  logging  company,  of  the  mate* 
rial  requirement  of  its  contract  to  cut  timber 
that  It  should  operate  a  sawmill,  jusUfied  the 
landowner  in  refusing  to  be  longer  bound. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  S8  6-12;  Dec  Dig.  «s>3.J 

6.  Cancellation  of  Inbtbumentb  «=>3  — 
Rehed  Y— Statute. 

Under  Civ.  Code,  |  S406,  providing  that 
the  rescission  of  a  written  contract  may  be  ad- 
judged on  application  of  a  party  aggrieved,  if, 
through  the  fault  of  the  party  as  to  whom  he 
rescinds,  the  consideration  for  his  obligation 
fails,  wheie  a  logging  company  failed  to  com- 
ply with  the  material  recjuirement  of  its  con- 
tract to  cut  and  remove  timber  from  plaintiff's 
lands  that  it  should  operate  a  sawmill,  plaintiff's 
■nit  for  a  judicial  decree  ot  rest^sdon  sought  an 
appropriate  remedy. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  gg  1,  5;  Dec.  Dig. 

7.  Loos  AND  LOOQINO  «=>3— SALE  OP  TlUBEB 
— IlESCISSION  FOB  BbEAOH  —  DELAY  —  STAT- 
UTE. 

Notwithstanding  Oiv.  Code,  {  1691,  provid- 
ing that  rescission  of  a  contract,  when  not  effect- 
ed by  consent,  must  be  prompt,  where  a  lumber 
company  broke  its  contract  for  cutting  timber 
from  plaintiff's  lands^by  its  failure  to  operate  a 
sawmill,  and  plaintiff  did  not  rescind  the  con- 
tract therefor  until  two  years  later,  plaintiff  did 
not  lose  hiB  right  of  rescission  by  failure  to  as- 
sert the  same  promptly,  since  each  day's  failure 
of  the  lumber  company  was  a  new  breach  of  Its 
contract  to  cut  n>iU,  and  ship  timber. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  gg  6-12 ;  Dec.  Dig.  «^3.J 

8.  Logs  and  Logoino  <^3 — Sale  of  Timbeb 
—Rescission  fob  Breach^Jelay  by  In- 
dulgence—Statute. 

If  plaintiff,  because  he  believed  the  cessa- 
tion of  work  was  temporary,  did  not  rescind  for 
the  breach  until  two  years  later,  the  delay  did 
not  preclude  bim,  since  a  defendant  cannot  rely 
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npon  ddan  wUch  an  tb*  ntolt  of  Jndnlgoiee 

extended  oy  the  plaintiff. 

[Ed.  Mote.— For  other  cases,  see  Logs  and 
IxiggiDg.  Cent.  Dig.  H  6-12 ;  Dec  Dig.  «ss>S.J 

8.  LOQS  AND  LOOaiNO  ^3>3— SAU  or  TlUBBB 

—Rescission  fos  Buach— Dilat. 

Where  a  lumber  company  broke  its  contract 
to  cut,  mill,  and  ship  umber  trom  plaintiff's 
land  by  ceasing  to  operate  a  mill,  and  defend- 
ant did  not  rescind  until  two  years,  In  the  mean- 
time accepting  payments  for  shipments  of  li^m* 
ber  and  bark  from  the  land,  thus  recognizing 
the  contract  as  in  force,  while  such  recogni- 
tion of  the  contract  might  have  operated  to  de- 
prive him  of  the  right  to  rescind  tor  any  cessa- 
tion in  operation  occurring  before  the  payments 
it  could  not  affect  his  right  to  rely  on  a  subae- 
queut  cessation. 

[Ed.  Note.— For  other  casea,  see  Logs  anil 
Logging.  Cent  Dig.  H  6-12;  Dec  Dig.  «s»3.1 

10.  Canckllatioh  or  iHBxauicEnm  4ea€0— 
Bescissioh  —  Hkstobatioh  or  Vajlub  Ub- 
cbivbd—Dbcree. 

In  a  landowner's  suit  for  judicial  Tcaets- 
sion  of  bis  contract  with  a  lumber  company  for 
it  to  cut,  milL  and  ship  timber  from  the  land, 
where  the  1^1,1)00  paid  plaintiff  upon  execution 
ot  the  contract  was  credited  as  a  payment  for 
the  first  lumber  shipped,  and  other  paymenu 
were  merely  compeosation  for  lumber,  wood,  and 
bark  actuuly  taken  by  defenditnt  company,  a 
decree  permitting  defendant  to  remove  its  saw- 
mill within  90  days,  and  making  no  compensa- 
tion to  defeuilunt  for  its  work  in  building  a  road, 
etc..  which  the  trial  court  might  well  have  con- 
cluded was  counterbalanced  by  the  loss  suffer- 
ed by  plaintiff  through  the  action  of  the  com- 
pany in  cutting  timber  which  it  never  sawed, 
and  which  deteriorated  from  exposure,  was  not 
improper  as  violating  defendants'  right  to  have 
a  restoration  of  everything  of  value  received  by 
the  plaintiff  under  the  contract. 

lEd.  Note.~For  other  cases,  see  Cancellation 
of  Ittstrumeata,  Gent.  Dig.  127-l:»:  Dec 
Dig.  «ss>W.\ 

11.  CAKCBIXAnON   or  INBTBITMBRTB  «S387— 

KESCIS810H  roB  Bbbach  —  PLBAoina  —  Db- 

LAY. 

In  a  landowner's  action  against  a  lomber 
company  for  Judicial  rescission  of  Its  contract 
to  cut,  milL  and  ship  timber  from  the  land  on 
account  of  its  breach  of  a  material  requirement 
thereof,  the  complaint  was  not  demurraole  mere- 
ly because  alleging  the  breach,  of  a  contiauing 
nature,  as  first  occurring  July  10,  1908,  and 
showing  that  no  claim  of  right  to  rescina  was 
made  for  two  years  thereafter,  the  obligation 
of  defendant  in  respect  to  the  breach  being  con- 
tinuing. BO  that  the  complaint  necessarily  aver- 
red repeated  breaches,  while  waiver  of  all 
breaches  alleged  was  matter  of  defense. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  H  68-80 ;  Dec  Dig. 
«=»37.1 

Department  1.  Appeal  from  Superior 
Court,  San  Mateo  County;  George  H.  Buck, 
Judge. 

Action  by  U  Woodard  against  Glenwood 
Lumber  Co.,  L  T.  Bloom,  and  otbers.  From 
a  Judgment  for  plaintiff,  and  an  order  deny- 
ing hla  motion  for  new  trial,  defendant 
Bloom  appeals.  Affirmed. 

W.  P.  Netherton  and  Cbarlee  B.  Younger, 
both  of  Santa  Oruz,  Beady  &  Fry,  of  San 
Jose,  and  Theodore  A.  B^,  of  San  E^randsco, 
(J.  Ia  Jobaston,  of  Santa  Cmz,  of  connaeU^  for 
appellant  J.A.mston,oCBerkeley,  andBlack 
&  Clark,  of  San  Frandsco.  for  respondent. 


SLOSS,  J.  Hw  actkn  ««s  bnnight  by  the 
plaintiff  for  the  pnrpoo^  prtmarUy,  of  ob- 
taining a  decree  declazlng  that  the  ri^ts  <tf 
the  defendants  under  a  certain  contract  had 
terminated.'  The  contract  in  question  was 
made  oq  the  14tb  day  of  November,  1905,  be- 
tween the  plaintiff,  L.  Woodard.  as  party  of 
the  first  part,  and  ttie  defmdant  Oloiwood . 
Lumber  Company,  a  corporation,  as  party  of 
the  sectrnd  part  On  that  date  Woodard  was 
the  owner  ot  a  tract  ct  land  In  San  Ifateo 
county  containing  400  acres,  and  he  also 
owned  an  undivided  ttiree-fourths  Interest  la 
a  neighboring  tract  containing  1400  aorea 
Both  parcels  were  TaluaUe,  cblefly,  tor  tim- 
ber. By  the  terms  of  Oie  cmttmct  here  in* 
Tdved,  Woodard,  in  consideration  of  mfiM 
paid  to  him  by  the  Glenwood  Lumber  cinii- 
pany,  granted  to  said  company  the  right  to 
enter  np<m  the  lands  and  "take,  eat,  haul, 
and  carry  away  therefrom  all  the  standing 
timber  growing  thereon  at  the  times  and  la 
the  manner  and  upon  the  conditions  herein' 
after  named,  and  npm  the  pnmpt  payment 
of  the  sums  of  money  hereinafter  provided 
to  be  paid."  Glenwood  Lumber  Company,  in 
omiBldantlon  of  the  foregoing,  agreed  ts 
take,  cut,  and  haul  away  the  growing  timber 
on  said  land  "npon  the  conditions  herdn* 
after  named"  and  to  promptly  pay  therefor 
to  the  party  of  the  first  part  the  sums  pro- 
Tided  to  be  paid.  Much  of  the  controvav 
between  the  parties  arose  over  the  next  sac- 
ceeding  clause  in  the  agreement,  which  we 
quote  in  full: 

"The  said  party  of  the  aectod  part  further 
agrees  to  erect  npon  the  lands  and  premises 
above  described  a  sawmill,  the  capacity  of  whi^ 
shall  be  at  least  30  to  40  thousand  feet  per  day. 
Said  sawmill  to  be  erected  and  constructed  and 
in  working  order  ready  to  commence  operation^ 
as  soon  as  there  shall  be  constructed  and  in 
operation  a  railroad  from  the  dty  of  Santa  Cna, 
crossing  Gaxos  creek:  thst  thereafter  said  party 
of  the  second  part  shall  commence  to  manufac- 
ture Into  lumber  ail  the  standing  timber  apoo 
said  land,  suitable  in  the  ordinary  course  ai 
milling  businees,  to  be  cut  Into  Inmbv  of  any 
grade,  marltetabia. 

The  lumber  company  agreed  to  cot  and 
ship  from  said  land  "annually  as  moch  Innn 
ber  as  they  desire,  but  shall  cnt  and  sldp 
about  four  million  (4,000,000)  feet,**  It  being 
provided,  howeror,  that  this  smoont  ml^t 
be  reduced  If  the  average  irtuAesale  price 
of  lumber  should  fall  below  a  certain  figure. 
The  company  agreed  to  pay  to  Woodard 
t2.2B  fw  each  thousand  feet  <tf  Inmber  takn 
from  the  first  tract,  and  11.6876  fbr  eadi 
thousand  feet  taken  from  the  second  tract, 
these  prices  to  be  subject  to  certain  lnereat> 
es  in  the  eveqt  of  a  rise  In  Uie  price  of  lum- 
ber. The  contract  farther  provided  for  the 
cutting  Into  wood  of  so  mudi  of  the  grow- 
ing timlwr  not  soitaUe  for  milling  as  ml^t 
be  marketable  Woodard  to  rectfve  therefor 
the  sum  of  60  cents  per  cord  for  wood  taken 
from  tbe  first  tract  and  ST^i  omts  for  wood 
taken  from  the  second  tract   There  were 
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like  prorlaloDa  for  the  cutting  and  shipment 
of  tanbark  at  the  prices  of  96  and  $1.60  per 
cord  for  bark  taken  from  tbe  flra^  and  the 
second  tract,  reapectlT^.  Writtm  reports 
were  to  be  rendered  by  the  lumber  company 
to  Woodard  on  the  20tb  day  of  each  month 
fbr  lumber,  wood*  and  bark  shipped  In  the 
preceding  month,  and  payment  for  the  lum- 
ber 80  shipped  was  to  be  made  on  the  render- 
ing of  accounts  and  for  the  wood  and  bark 
within  60  days  thereafter.  It  was  agreed 
that  the  91,000  paid  to  Woodard  upon  the 
cdgnlng  of  the  contract  should  be  treated  as 
an  advance  payment  on  account  of  the  first 
lumber  cut  and  removed.  No  payment  was 
to  be  made  for  wood,  bark  or  lumbw  de- 
stroyed by  fire  whUe  on  the  premises  and 
prior  to  loacUng  on  can  or  shifting. 

The  lumber  company  was  to  bare  posses- 
sion of  the  property  for  the  purposes  named 
In  the  contract  and  to  construct  and  operate 
orer  the  land  railroads  or  other  roads,  tele- 
graph and  telephone  lines  anA  necessary 
buildings.  The  rights  granted  were  dedared 
to  be  exduslTe,  and  it  was  fartiier  agreed 
tbat  while  the  lumber  company  was  catting 
timber  upon  the  lands,  or  within  ten  years 
themfter,  If  said  lumber  company  was  in 
possesion  and  should  have  performed  all 
the  conditions  of  its  contract,  It  should  bare 
the  rli^t  to  pnrdiase  the  first  parcel  for  915 
per  acre  and  Woodard's  interest  In  the  sec- 
,<md  tract  for  911-25  per  acre.  All  taxes  6fi 
the  land  and  timber  were  to  be  paid  by  Wood- 
ard. The  party  of  the  first  part  was  given 
the  right  to  cancel  the  omtract  In  the  event 
ct  flie  foUure  of  the  party  of  the  second 
part  to  make  any  payment  for  60  days  after 
the  due  date. 

Since  the  making  of  the  contract  the  Olen- 
wood  I>umber  Company  has  assigned  its  right 
to  take  timber,  wood,  and  bark,  and  Its  op- 
tion <tf  pnrdiase  to  the  defendant  Bloom,  ap- 
pellant herein,  and  has  transferred  to  the  de- 
fendant Jacob  miler  Its  rights  under  Its  con- 
tract wlOi  Bloom. 

Ttie  idalntUFs  asserted  right  to  terminate 
tbK  contract,  and  to  have  ft  decree  declaring 
that  the  def»idantB  have  no  Interest  In  the 
land,  Is  based  upon  the  cbUn  thai  the  Glen- 
wood  Lumber  Oranpany  and  Its  assigns  failed 
to  comply  with  the  obligation  to  "cut,  mill, 
and  ship  lumber  from  tibe  land." 

tl-4]  The  complaint  Is  In  two  counts.  The 
second  of  these  proceeded  upon  a  theory 
whldi  was  not  adcvted  by  the  trial  court, 
and  it  need  not,  therefore,  be  given  farther 
attention.  As  has  already  been  stated,  the 
parties  had  radically  conflicting  views  regard- 
ing the  construction  of  the  danse  <tf  the  con- 
tract herelnbefon  qnoted,  dealing  with  the 
obligation  of  the  party  of  the  second  part  to 
erect  a  sawmill  and  to  oommMice  tba  mana- 
fiacture  into  lumber  of  standing  timber  ca  the 
land.  The  ttieory  aduqited  by  the  plaintiff, 
and  made  the  Iwsls  of  his  first  coimt,  was 
that  the  lumbn  company  was  not  required  to 
erect  Its  mill  until  the  railroad  "from  the  dty 


of  Santa  Gnu  crossing  Oaaos  cre^  should 
be  ccMstructed  and  in  iqwratlon,  but  Uut  the 
obligatioD  to  commence  the  manufacture  and 
Shipment  of  lumber  arose  as  soon  as  the  .  mill 
had  been  oonstracted  and  put  In  <^ration, 
without  regard  to  the  canplethm  of  the  rail- 
road. It  was  alleged  In  this  count  that  while 
the  railroad  had  not  been  completed,  the  lum- 
ber company  bad  nevertheless  gone  on  with 
ttie  construction  of  Its  mill  and  had  com- 
menced the  manufacture  and  shipping  of  lum- 
ber. Ihis,  it  was  alleged,  was  a  waiver  of 
the  cmnpany's  right  to  d^er  performance  un- 
til the  completion  of  the  railroad.  The  con- 
tention of  the  defendants,  on  the  other  hand, 
was  that  the  building  of  the  railroad  to  Oa- 
SOS  creek  was  a  condition  precedent  to  tbe 
obligation  of  the  lumber  company  to  manu- 
facture and  ship  lumber,  and  that,  as  such 
railroad  had  never  been  constructed,  the  lum- 
ber company  was  not  called  upon  to  manu- 
focture  or  ship  lumber. 

The  court,  in  its  findings,  adopted  a  con- 
strncticm  of  tbe  contract  which,  If  not  pre- 
cisely In  accord  with  the  dalm  of  plaintiff, 
was  yet  sabstantlally  favorable  to  his  con- 
tentions. It  found  that  by  the  disputed  pro- 
vision of  the  contract — 

"permission  was  granted  to  the  Glenwood 
Lumber  Company  to  begin  tbe  work  of  manufac- 
ture and  shipment  of  lumber  from  said  lands  of 
plaintiff  by  any  method  of  shipment  it  elected  to 
employ,  and  the  manufacture  and  ihipment  of 
lumber,  from  tbe  lands  of  plaintiff,  pursuant  to 
said  contract,  was  never  intended  to  depend  solc- 
Iv  upon  whether  a  railroad  from  the  city  of 
San^  Oua  ciosainK  Gaios  creek  was  construct- 
ed or  operated.  Shipment  of  the  timber  prod- 
ucts from  said  lands  by  water  was  understood 
by  the  parties  as  agreed  to  and  as  permlraible 
ander  said  contract  and  that  they  by  their  acta 
so  interpreted  and  conatraed  said  contract; 
*  *  *  that  said  contract  was  a  contract 
whereby  tbe  parties  intended  a  certain  lot  of 
standing  timber  should  be  removed  from  the 
lands  therein  described ;  that,  while  the  parties 
to  said  contract  named  therein  a  circumstance 
when  the  manufacture  and  shipment  of  lumber 
from  plaintiFa  land  would  begin,  yet  tbe  court 
finds  that  such  agreement  with  respect  to  a  be- 

g'nning  time  waa  not  an  agreement  that  the 
lenwood  Lumber  Company  could  postpone  in- 
definitely or  forever  the  manufacture  and  ship- 
ment of  lumber  from  plaintiff's  lands,  because  no 
railroad  crossed  Gazos  creek  from  tbe  city  of 
Santa  Cras ;  that  by  said  contract,  as  fairly  and 
reasonably  interpreted,  if  said  Glenwood  Lumber 
Company  did  not  manufacture  and  ship  lumber 
from  said  plaintitTs  lands  under  the  terms  of 
said  contract  before  such  unreasonable  length  of 
time  as  that  tbe  purpose  and  benefit  of  said  con- 
tract would  be  practically  deBtro;red,  said  con- 
tract would  tiave  terminated  notwithstanding  no 
railroad  crossed  Gasos  creek  from  the  city  of 
Santa  Croz.  That  said  defendant  Glenwood 
Lumber  Company,  as  hereinbefore  found  by  the 
court,  decided  and  elected  to  proceed  with  the 
manufacture  and  shipment  of  lumber  pursuant 
to  the  terms  of  said  contract,  notwithstanding 
no  railroad  was  ever  constructed  or  operated 
from  the  city  of  Santa  Cruz  acroas  Gaios  creek." 

We  are  satisfied  that  the  language  of  the 
cootract,  read  in  the  llg^t  o£  all  the  circum- 
stances shown  by  the  evidence,  was  suc^  ss  to 
justify  the  court  In  Ite  interpretation. 

The  dlqiuted  dause  Is  not  in  and  of  Itself 
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entirely  f^ear.  It  declares  that  the  lumber 
ccnnpany  Is  to  erect  a  sawmill  and  have  It 
readr  for  operation  as  10011  as  the  railroad 
shall  be  In  (q>»atIon  and  that  thereafter  It 
shall  commence  to  mann&ctnre  the  lumber. 
The  word  **ther8aftar"  may  refer  either  to 
the  erection  of  the  mill  or  to  the  constmc- 
tlon  of  the  railroad.  To  be  sure,  the  lumber 
company  was  not  bound  to  build  Its  mill 
until  the  railroad  was  In  operation,  but  the 
clause  still  leaves  It  doubtful  whether  the 
event  fixing  the  obligation  to  commence  manu- 
facture was  tbe  constructi<m  of  the  mUl,  the 
operation  of  the  railroad,  or  both.  We  be- 
lieve tbat  the  fair  interpretation  of  the 
clause  Is  that  tbe  oblation  to  commence  the 
manufacture  of  lumber  was  made  dependent 
upon  tbe  erection  and  putting  In  operating 
condition  of  the  sawmllL  The  r^t  to  post- 
pooe  the  constractlon  of  the  mill  until  tbe 
railroad  was  built  was  a  privilege  accorded 
to  the  lumber  company  for  Its  benefit  It 
was  a  lifl^t  which  might'  be  waived.  Tbe 
company  did  waive  it  by  proceeding  to  erect 
the  mill  and  put  it  in  operation  without 
awaiting  the  railroad.  Having  waived  this 
condition,  it  had  brought  about  the  event 
upon  wbjch  Its  obligation  to  manufacture 
rested,  and  was  bound  to  continue.  This 
construction  gives  fair  meaning  and  effect  to 
the  language  of  the  clause  and  also  harmo- 
nizes with  the  true  Intent  of  the  agreement 
as  evidenced  by  the  conditions  surrounding 
the  parties  at  the  time  they  contracted.  In 
briefly  outlining  these  conditions,  we  must 
be  understood  to  be  setting  forth  the  evi- 
dence, in  so  far  as  it  Is  conflicting  or  subject 
to  opposing  inferences,  in  tbe  light  most 
favorable  to  the  support  of  the  Judgment 
under  review.  This  is  the  light  in  which 
the  evidence  must  be  deemed  to  have  been 
regarded  by  the  court  below  and  represents, 
therefore,  that  view  of  the  facts  which  is  bind- 
ing on  this  court  on  appeal. 

In  the  first  place,  it  Is  to  be  noted  that  the 
lands  involved  in  the  contract  were  chiefly 
valuable  for  timber.  The  contract  contemplat- 
ed the  cutting  of  this  timber  and  its  manufac- 
ture Into  lumber.  While  the  agreement  was 
in  force  the  plaintiff  was  precluded  from 
making  any  use  of  his  land  and  the  only 
revenue  he  might  derive  therefrom  consisted 
of  the  stipulated  sums  to  be  paid  him  for 
stumpage,  cordwood,  and  tanbark.  After  the 
cutting  of  the  timber,  the  lumber  company 
was  to  have  an  option  to  purchase  the  land 
at  any  time  during  ten  years.  At  the  time 
the  c<mtract  was  made  the  Ocean  Shore  Rail- 
road, which  was  designed  to  run  from  San 
Francisco  to  Santa  Cruz,  was  in  course  of 
construction  and  this  was  tbe  railroad  which 
the  parties  had  In  mind  in  the  provision  re- 
lating to  the  construction  of  a  railroad  from 
Santa  Cruz  to  Gazos  creek.  The  contract, 
however,  did  not  require  that  lumber  should 
be  shipped  by  railroad  or  by  any  other  des- 
ignated means.   There  were  In  fact  other 


possible  modes  of  shipment  The  lands  were 
situated  within  a  few  miles  of  a  landing  at 
Pigeon  Point  aa  the  shore  v£  the  Padflc 
Ocean.  At  this  point  one  Oobum  owned  and 
maintained  a  finite  used  for  loading  vessda 
lying  off  the  jxiint  This  chnte  could  be 
and  was,  after  the  execution  of  the  contract 
put  in  condition  to  permit  the  loadlc«  of  lum- 
ber, and  the  Olenwood  Lnmtwr  Company 
made  arrangements  with  CcAum  wherry, 
after  completing  the  necessary  alterations 
and  r^alrs  to  the  chute.  It  obtained  tbe 
rig^t  to  use  the  chute  In  loading  lumlier  <m 
vessels  at  Pigeon  Point  Early  In  1807  the 
Olenwood  Lumber  Company  began  the  felling 
of  timber  on  tbe  land.  In  the  epring  oz  tint 
year  tiie  mill  was  constructed.  It  was  ready 
for  operation  In  July  or  August,  1907,  and 
at  that  time  the  sawing  of  timber  into  lumber 
was  begun.  The  cutting,  sawli^,  and  ship- 
ping of  lumber  continued  until  tbe  summer 
of  1908.  During  that  period  the  lumber 
company  had  felled  about  6,000,000  feet  of 
Umber.  A  large  quantity  of  lumber  was 
shipped  over  the  Pigeon  Point  cbute,  and 
payment  made  on  account  thereof  to  the 
plaintiff  pursuant  to  the  contract  In  ad- 
dition some  800,000  feet  of  lumber  was  haul- 
ed from  the  miU  to  Pigeon  Point,  after  tbe 
operation  of  the  mill  had  stopped.  There 
was  some  controversy  between  the  parties 
as  to  whether  this  was  "shipped"  witbio 
the  meaning  of  the  contract,  and  whether 
payment  was  due  to  the  plaintiff  on  account 
thereof.  The  question  was  Anally  settled  In 
December,  1900,  by  the  payment  to  the  plain- 
tiff of  the  contract  price  on  this  800,000  feet 
No  further  work  in  the  sawing  of  lumber  was 
done  by  any  of  the  defendants ;  they  taking 
the  position,  finally,  that  they  were  not  bound 
to  proceed  in  tbe  absence  of  the  construction 
of  the  raUroad.  Tbe  facts  above  outlined 
go  far  to  support  the  interpretation  which 
the  court  placed  upon  the  contract  Some 
of  the  matters  recited  took  place  after  the 
contract  was  made,  but,  under  a  well-settled 
rule,  they  may  be  looked  to  as  indicating  the 
construction  which  the  parties  themselves 
put  upon  the  doubtful  clause,  and  as  aiding 
that  construction.  Mayberry  v.  Alhambra, 
etc.,  Co.,  125  Cal.  444,  54  Pac  530,  58  Pac. 
68;  Kennedy  v.  Lee,  147  CaL  596,  603,  82 
Pac.  257;  Mitau  v.  Roddan,  149  Cal.  15,  84 
Pac.  145,  6  L.  R.  A.  (N.  S.)  275. 

In  cutting  down  the  timber,  manufacturing 
and  shipping  some  of  It,  the  Gleuwood  Lum- 
ber Company  was  carrying  out  the  tmder- 
lylng  purpose  of  the  agreement  viz.,  to 
convert  the  timber  on  the  land  into  lumber 
for  the  benefit  of  both  parties.  The  appe- 
lant contends  that  the  felling  of  timber  was 
only  preparatory  to  tbe  sawing  which  was  to 
be  done  when  the  contemplated  railroad 
should  arrive.  But  on  this  issue  there  is  a 
conflict  and  the  evidence  clearly  supports  the 
respondent's  <daim  that  the  cutting  of  timber 
went  far  beyond  the  needs  of  such  prepara* 
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tlon.  Fartbermore,  the  lumber  company  rec- 
ognized that  it. was  mannfactarlng  timber 
pnnraant  to  Its  ^ligation  under  the  contract 
by  rendering  aoconnts  to  the  plaintiff  and 
paying  him  the  specified  amounts  on  account 
of  Inmber  shipped.  Various  letters  from  the 
Gtenwood  Lumber  Company  to  the  plaintiff, 
following  the  shipments,  referred  to  sums 
due  "as  per  contract  with  you  of  November 
14t  1909,  for  stumpage,"  or  amounts  "due 
yon  this  date  as  per  our  contract  with  you 
of  November  14, 1906,"  and  the  like.  Having 
begun  the  manufacture  and  shipment  of 
lumber  In  pursuance  of  the  contract,  the 
Olenwood  Lumber  Company  and  its  assigns 
were  bound  to  ctmtlnue  such  shipment  with 
reasmiable  diligence.  Under  the  construc- 
tion upon  which  the  appellant  insists,  he  or 
hla  assignor  might  at  any  time  stop  the  fur- 
ther manufacture,  and  lie  by  without  doing 
anything  until  the  railroad  should  be  con- 
structed. This  was,  Indeed,  the  position 
which  the  defendants  took  when  the  plain- 
tiff finally.  In  1910,  Insisted  upon  the  resump- 
tion of  the  opera.tlon  of  the  sawmill  and  the 
shipping  of  lumber  under  penalty  of  a  ter- 
mination of  the  contract  The  railroad  had 
not  been  built  and  the  evidence  before  the 
court  justified  the  Inference  that.  In  all 
probability,  It  wonld'not  be  constructed  for 
an  indefinite  time.  If  ever.  If,  then,  the  ap- 
pellant's Interpretation  were  to  be  adopted, 
the  contract  would  mean  that  he  could  keep 
the  plaintiff's  land  tied  up  by  hla  rights  un- 
der the  contract,  with  its  accompanying  op- 
tion of  purchase,  for  a  period  which  could 
not  be  measured,  or,  perhaps  for  all  time. 
Meanwhile,  It  Is  to  be  noted,  plaintiff  Is 
bound  to  pay  taxes  upon  the  land,  while  de- 
prived of  any  beneficial  attributes  of  owner- 
ship. In  the  absence  of  language  in  the  con- 
tract plainly  and  unequivocally  disclosing 
such  Intent,  we  cannot  believe  that  so  Inequi- 
table a  result  was  contemplated  by  the 
parties.  McNalr  &  W.  L.  Co.  v.  Adams,  54 
Fla.  650,  45  Sooth.  492.  The  appeUant 
points  to  the  clause  giving  the  plaintiff  the 
right  to  cancel  the  rights  of  the  lumber 
company  In  the  event  of  a  default,  contin- 
ued for  60  days.  In  making  any  payment 
due.  The  express  reservation  of  a  right  to 
rescind  for  a  specified  cause  indicates,  so 
it  is  argued,  that  no  other  ground  of  rescis- 
sion was  contemplated.  We  cannot  assent 
to  this  view.  Delay  in  payments  might  not 
have  afforded  a  sufficient  reason  for  cancel- 
lation, if  the  contract  liad  t>een  silent  on 
the  pcdnt  The  fact  that  plaintiff  reserved 
the  right  to  rescind  on  this  ground  does  not 
Justify  the  conclusion  that  he  agreed  that  no 
violation  of  the  agreement  in  any  other  re- 
spect, however  vital,  should  be  made  the 
basis  of  a  claim  that  the  rights  of  the 
lumber  company  had  terminated. 

[5,  S]  Under  these  views,  the  cessation  of 
operations  In  sawing  and  flipping  lumber,  if 
continued  for  more  than  a  reasonable  tim^ 


was  a  breach  of  a  material  requirement  of 
the  contract,  and  Justified  the  plaintiff  in  re- 
fusing to  be  loi^r  bound.  Notice  of  lOain- 
tUTs  election  to  terminate  the  agreement  was 
given  to  the  defendantSt  and  this  action  to 
obtain  a  Judicial  decree  of  resdsslon  sought 
an  appropriate  remedy.  Olv.  Code,  f  a406; 
Smith  r.  Blanmn,  133  GaL  441,  6S  Pac.  891. 

[7,1]  The  appeUant  contends  that  the 
{Oaliitiff  lost  his  right  of  rescission  by  failure 
to  assert  the  same  pnnnptly  uiKm  the  occur- 
rence of  the  facts  glvliig  him  the  right  to 
resdnd,  viz.,  upon  the  cessatlan  by  the  lum- 
ber company  of  the  operation  of  its  mill  and 
the  sUpment  of  lumber.  Civ.  Code,  S  1691. 
It  la,  no  doubt,  the  general  rule  that  one  seek- 
ing to  rescind  a  contract  must  exercise  the 
right  prtHuptly  upon  discovering  the  facta 
which  entitle  him  to  rescind.  Bailey  v.  Fox, 
78  GaL  389,  20  Fac.  868;  Wills  vi  Porter,  122 
Cat  621,  64  Pac.  886.  Here  the  lumber  com- 
pany's cessation  of  work  took  place  In  July, 
1908,  and  the  alleged  resdsaion  was  not  made 
until  two  years  later.  But  the  obligation  to 
cut .  down  the  timber,  mannfactare  it  into 
lumber  and  slilp  it,  was  a  continuing  cove- 
nant Every  day's  failure,  without  Justifica- 
tion, to  resume  operations  was  a  new  breach 
of  Uie  contract  and  the  fact  that  plaintiff 
may  have  waived  the  breach  up  to  a  given 
time  did  not  preclude  him  from  aasertlng  a 
subsequent  breach.  3  Page  on  Contracts,  .1 
,1490;  Jones  v.  Durrer,  96  Cat  96,  30  Pac. 
1027.  Furthermore,  while  the  plaintiff  is 
obliged  to  rescind  promptly  the  defendant 
cannot  rely  upon  delays  which  have  been  the 
result  of  an  Indulgence  extended  to  him  by 
the  plaintiff.  Ohis  rule  la  well  illustrated 
by  the  declalon  In  Owen  r.  Pomona  L.  &  W. 
Co.,  131  Cal.  530,  63  Pac  850,  64  Pac.  253, 
where  a  vendee  of  land  sought  to  cancel  the 
contract  and  recover  the  sums  paid  thereunder 
on  the  ground  of  the  vendor's  failure  to  give 
a  good  title.  The  right  of  rescission  accrued 
at  a  certain  time,  but  the  plaintiff  did  not 
then  take  any  advantage  of  it,  relying  on  de- 
fendant's promise  to  perfect  Its  title.  The 
court,  speaking  through  Beatty,  C.  J.,  said: 

"He  had  a  right  to  accept  and  rely  on  the 
promise  of  defendant  to  perfect  its  title,  and  In 
the  meantime  to  hold  his  right  of  rescission  in 
reserve  to  be  exercised,  when,  after  a  rpfiRonable* 
opportunity  so  to  do,  the  defendant  bad  f&ilefi 
or  refused  to  redeem  its  promise.  For  while  it 
is  true  that  the  right  to  rescind  must  be  exercis- 
ed promptly  and  is  lost  by  delay,  it  is  egufllly 
true  that  It  does  not  lie  in  the  mouth  of  a  (ic- 
linquent  party  to  object  to  a  delay  which  hn» 
been  granted  at  his  instance  in  order  to  enable 
him  to  perform  an  agreement  which  he  is  uualile 
to  perform  at  the  time  stipulated.  On  the  other 
hand,  It  seems  to  follow  that  when,  in  conse- 
quence ol.Bome  promise  of  the  deiiaqucQt  piirt.v. 
rescission  has  been  delayed  beyond  the  proper 
time.'the  rig^it  to  rescind  will  not  be  revived  until 
a  reasonable  opportunity  has  been  afforded  for 
compliance  *witji  such  promise,  unless  it  is  by  its 
terms  to  be  performed  within  a  certain  time." 

There  was  evidence  which  warranted  the 
court  below  in  concluding  that  the  facts  were 
such  as  to  bring  the  present  case  within  this 
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prindple.  The  Cessation  of  operation  of  tbe 
mill  and  ililpment  of  lumber  took  place  In 
July.  190&  Thereafter  the  plaintiff  repeat- 
edly demanded  that  the  lumber  company  and 
the  defendant  Bloom,  its  assignee,  resume 
operations,  but  compliance  with  this  request 
was  avoided  or  refused  on  the  ground  that 
the  defendants  had  had  trouble  with  Cobom 
and  could  not  use  bis  chute  for  shipment.  In 
the  fall  of  1908  the  chute  was  burned  down, 
but  there  was  evidence  that  it  could  have 
been  repaired  and  put  in  owdltion  for  the 
shipment  of  lumber.  The  plaintiff,  accord- 
ing to  his  testimony,  nerer  agned  that  aU 
manufacturing  and  sbipmrat  of  lumber 
should  cease  until  the  railroad  was  built 
At  the  most,  he  acceded  to  a  tenqKmry  ces- 
sation of  work  because  It  was  bdlered  that 
tbe  completion  of  the  nUroad  would  soon 
take  place,  and  because  c£  tbe  difficulties  at- 
tending sht^nent  by  water.  TbSa  <0A  not 
bind  him  to  agree  to  a  permanoit  or  indeffl- 
ntte  Btta)ension  of  operatlcms.  Tbe  delay 
tolerated  by  tbe  plaintiff  was  an  Indulgence 
extended  to  tbe  detendants  and  th^  are  not 
entitled  to  Insist  Oiat  thereby  be  lost  bis  right 
to  finally  insbit  that  tbe  contract  must  be 
carried  on. 

[I]  Nor  do  we  ttaink  tbe  plaintUTs  rights 
are  at  all  affected  by  the  circumstance  that, 
during  the  period  when  he  was  thus  extend- 
ing the  period  of  performance,  he  treated  the 
contract  as  in  force  and  accepted  payments 
for  lumber  and  bark  shipped  there'jnder. 
Su<!b  indulgence  may  have  operated  to  de> 
prlve  him  of  the  right  to  rescind  for  any 
delay  occurring  theretofore,  but,  for  the  rea- 
sons heretofore  stated,  it  conld  not  affect  his 
right  to  rely  on  a  subsequent  breadi.  In  tills 
connection,  much  stress  Is  laid  upon  the  fact 
that  in  February,  1909,  the  plaintiff  consent- 
ed to  the  execution  by  tbe  appellant.  Bloom, 
of  a  chattel  mortgage  of  the  mill  and  certain 
personal  property  to  the  First  National  Bank 
of  Santa  Cruz.  But,  as  we  have  seen,  this 
was  during  the  period  when  the  plaintiff  was 
allowing  further  time  to  Bloom  and  his  as- 
signors. It  was  at  most  a  waiver  of  the  de- 
lay In  operations  up  to  that  time  and  for  a 
reasonable  time  thereafter. 
'  [10}  The  decree  does  not  violate  the  right 
of  defendants  to  have  a  restoration  of  every- 
thing of  value  received  by  tbe  plaintiff  un- 
der the  contract  The  $1,000  peM  to  the 
plaintiff  upon  tbe  execution  ot  the  contract 


was  credited  as  a  payment  for  the  first  lum- 
ber shipped.  Other  paymoito  wen  merdy 
compensation  for  lumber,  'wood,  and  bark 
actually  taken  by  tbe  defendants.  The  de- 
fendanto  had  expended  considerable  mraiey 
In  building  tbe  miU  and  in  constructing  roads 
upon  the  proiwrty.  So  far  as  the  miU  is 
c<mcemed,  the  decree  permits  its  ranoral 
within  90  days.  With  respect  to  the  road 
and  other  work  done  by  the  defendants  un- 
der tbe  c(Hitract,  there  is  no  evidence  to  show 
the  value  thereof  to  tbe  plaintiff.  Fortho'- 
more,  the  court  may  well  have  concluded  tiiat 
this  item  of  benefit  to  the  plaintiff  was  coun- 
terbalanced by  the  loss  suffered  by  him 
through  the  action  of  the  lumber  company  in 
cutting  some  2,000,000  feet  of  timber  which 
it  had  never  sawed  and  a  large  part  of  wbbii 
had,  as  tbe  evidence  showed,  deteriorated  In 
value  by  being  allowed  to  lie  exposed  to  tbe 
dements  for  several  seasons. 

(11]  It  is  claimed  that  the  appeUaufs  de- 
murrer to  the  first  count  oi  tbe  complaint 
should  have  been  sustained  for  the  reason 
that  the  plaintiff  alleged  a  breach  of  contract 
as  occurring  on  July  10. 1908,  and  showed  by 
bis  pleading  that  no  claim  of  right  to  Teednd 
was  made  for  two  years  thereafter.  The 
complaint  Urns*  It  Is  assoted,  shows  upon  its 
ftice  an  unreasonable  delay  in  attempting  to 
rescind.  We  do  not  think  this  point  Is  ten- 
able, Inasmuch  as  tbe  pleading  sbows  not 
only  a  breach  upon  tbe  date  of  cessation  ot 
operaticm,  but  a  continuing  breadi  thereaft- 
er up  to  tbe  time  of  rescission,  it  being  al- 
leged that  from  July  10, 1908,  the  defendants 
have  "wholly  failed,  neglected,  and  refused 
to  perform  any  of  th6  terms  and  ccmdltlons 
of  said  contract"  If ,  as  we  have  already 
suggested,  tbe  obligation  of  tbe  defendant 
was  a  continuing  <«ie,  tbe  complaint  averred 
repeated  breaches  up  to  tbe  time  of  notice  of 
rescission,  and  the  period  intervaiing  between 
tbe  original  breach  and  the  notice  did  not 
render  tbe  pleading  subject  to  demurrer.  If, 
in  fact  all  of  the  breaches  alleged  had  been 
waived,  this  was  a  matter  of  defense. 

No  other  alleged  errors  are  argued  by  the 
appellant  Upon  tbe  whole  case,  we  think 
the  material  findings  are  fully  sustained  by 
the  evidence  and  that  they  Justify  tbe  grant- 
ing of  the  relief  embodied  In  tbe  decrees 

Tbe  Judgment  and  tbe  order  doikylnc  • 
new  trial  are  affirmed. 

We  ccmcnr:  SHAW,  J.;  LAWIX>B,  J. 
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FOirrS  T.  PAXTON. 
(S.  r.  6Q0&) 

GOIIU)  V.  SABIB  (two  imsm). 
(S.  F.  6908,  7005.) 

(Supreme  Ooart  of  California.   Dee.  10,  IBIS. 
Rehearing  Denied  Jan.  18,  1916.) 

1.  Btidbitoe  «5>60— PUBVicpTioir— Vauditt 

or  CoirtBACT. 

There  being  no  pleading  or  finding  of  fact 
la  an  action  for  converalon  of  atock  porchaBed 
on  margiD,  that  the  tranBaction  was  within  the 
class  prohibited  hj  Const  art.  4.  |  26,  prohibit- 
ing sales  of  stock  on  margin  without  actual  de- 
livery, the  transaction  must  be  presumed  to  have 
been  valid,  the  mere  fact  that  the  purchaser 
owed  hia  broker  money  being  insufficient  to  in- 
Toke  the  ban  of  the  law. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8  81 ;  Dec.  Dig.  «=»60.] 

2.  Tboveb  and  Convebsion  «:s»49— Acrnoifs 
— Meabube  ot  Dauaqes— Election. 

Under  Civ.  Code,  f  3336,  making  the  meas- 
ure of  damages  in  an  action  Cor  wrongful  con- 
version of  pertimal  property  the  value  of  the 

ftroperty  on  conversion,  or,  where  the  action 
B  prosecuted  with  reasonable  diligence.  Its  high- 
est market  value  at  any  time  between  the  con- 
version and  tin  verdict,  the  mere  fact  that  the 
plaintiff  ined  tbr  the  value  at  the  time  of  con- 
version could  not  defeat  recovery  of  the  highest 
market  value ;  the  election  of  the  measure  being 
open  to  the  plaintiff  at  any  time  before  verdict. 

[Ed.  Note.— For  other  caaea,  see  Trover  and 
ConvendoD,  Cent.  IMg.  f  264;  Dee.  IMs.  ^ 
49.] 

8.  Tboveb  avd  Contbbsion  •»3Z-AonoNS 

— BlBAStniB  OF  DaMAOXS— ELECTIOir— NI0B8- 
8ITT  OF  PLKADINO. 

In  Bucb  ease,  the  election  need  not  be 
pleaded,  but  may  be  by  oral  declaration  in  open 
court. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversioii,  Gent.  I^.  B  191-202;  Dee.  Dig. 
«s»82.] 

4.  CoNarrmmoNAi.  Law  ^s»70— Pbotinob  or 

JUDIOXABT. 

Tliat  a  ftatutorr  measure  of  damages  ia 
unjust  or  inequitaUe  does  not  concern  the  courts, 
but  the  rule  therecrf  must  be  applied  aa  written. 

[Ed.  Note^For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  ||  IXS-^  1S7;  Dec.  Dig. 
«b70.J  ' 

5.  Tbovbb  and  CoNTKBBxoir  <-uj10— Aopowe 

— BVIDBNCB— SUFnClEHCT. 

Evid^iee  In  an  action  for  wroi^ful  conver* 
■ion  of  mining  stock  held  auffideat  to  sustain 
the  findings  in  plaintifCe  favor. 

[Ed.  Motew— For  other  casee,  see  Trover  and 
Conversion,  Cent.  Dig.  H  232-244;  Dec  Dig. 
«»40.1 

fl.  Tbovbb  ahd  Convxbsioii  «a9»68— AonoRB 
— Meabubb  of  Dakaqbs— Sotfioxbnct  of 
FinDXRo. 

Although  the  court  in  an  action  for  wrong- 
ful conversion  of  mining  stock  made  no  finding 
of  damage  aa  to  the  higheat  market  value  of  the 
stock,  its  finding.of  the  probative  facta  showing 
tbe  highest  market  value  waa  sufficient  upon 
vrhich  to  base  a  judgmcttt  In  that  sum  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion.  Cent.  TAg.  H  804-807:  Dee.  Dig. 
«»68.] 

7.  Appiaz.  and  Ebbob  «=>1151  —  BBvncw  — 
Modification  of  JiroaifBHT. 

Although  pUintifTs  appeal  on  the  judgmoit 
roll  ainne  oiled  to  siww  that  in  his  action  for 


wrongful  conversion  of  personalty  he  elected  to 
take  the  highest  market  value  of  the  mining 
stock  converted  between  the  conversion  and  the 
verdicL  where  defendant's  record  on  appeal 
showed  that  plaintiff  offered  an  amendment  to 
his  complaint  showing  his  election,  which  was 
refused  because  unnecessary,  plaintifra  elec- 
tion was  sufficiently  shown,  so  that  a  Judgment 
for  a  less  amount  could  be  corrected. 

[Ed..  Note.— For  other  cases,  see  Appeal  and 
Erron  Gent.  Dig.  il  4498-1006;  Dee.  Ug.  ^ 
lUtl.] 

8.  Tboveb  and  Cortebsion  ig  i<0  Mkaouiib 

of  DaHAQES— MiNINO  STflOKS. 

The  measure  of  damages  of  Civ.  Code,  { 
3336,  providing  for  recovery  in  an  action  for 
wrongrul  conversion  of  personalty  of  the.  high- 
est market  value  of  ,the  converted  property  be- 
tween the  converai<m  and  the  verdict,  is  api^ica- 
Ue  to  GtHiverted  minlns  stock.  In  nita  of  its 
fluctuation  in  value. 

[Ed.  Note^For  other  case^  see  Trover  and 
Converrion,  Cent  IHg.  I  264;  Dec.  Dig.  «=» 
49.] 

0.  Pabtzes  ^=>B&— Smbstitdtion- AsaiQNBES. 

An  attorney  who  takes  an  assignment  to 
himself  of  the  Judgment  in  favor  of  hia  client 
may  properly  be  aubatituted  in  tbe  cUent'a  place 
after  the  letter's  death. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  Si  90-04,  16S;  Dec.  Dig.  «s>S0.] 

D^rtment  2.  Appeal  from  Superior 
Court  City  and  County  of  San  Itandaco; 
Jas.  M.  lYoutt  Judge. 

Acti<Hi8  by  J.  S.  Potts  and  by  Shrank  H. 
Gonld  against  Blitz  W.  Paxtw,  as  adminis- 
trator of  the  estate  of  Charles  Eddy  Paxton, 
deceased.  In  tbe  firat  of  whicb  Frank  H. 
Gould  was  snbstltated  for  J.  S.  Potts.  Ap- 
peals by  plalnttft  In  the  first  action  from  a 
Judgment  in  his  favor,  and  by  tbe  defoidant 
from  tbe  same  Judgment  and  tbe  order  dry- 
ing hia  motion  for  new  trial  and  from  the 
order  of  aabstltutlon.  Judgment  for  plalnttfT 
as  prayed,  and  order  of  substitution  affirmed. 

Frank  H.  Gould  and  Vincent  Snrr,  both 
of  San  Francisco,  for  appellant  William  M. 
Gannon,  of  San  Francisco,  for  resptHident 

ESNSHAW,  J.  Plaintlfl  Potta  brought 
his  action  against  defendant  as  administra- 
tor of  the  estate  of  Ctiarles  Eddy  Paxton  to 
recover  damages  for  tbe  asserted  conversion 
by  Charles  Eddy  Paxton  <tf  certain  mining 
stocks  In  the  possession  of  Paxton,  bat  tbe 
property  of  plaintlfl. 

S.  F.  No.  6653  Is  tbe  appeal  of  plaintift 
from  the  Judgment  given  In  bis  favor.  S. 
F.  Ma  6903  Is  the  appeal  of  the  administra- 
tor from  the  same  Judgment  and  from  the 
order  denying  his  motion  for  a  new  trial. 
8.  F.  No.  7065  la  by  Frank  H.  Gould,  attor- 
ney for  plaintlfl,  striMtituted  for  plaintlfl  aft- 
er suggestion  of  tbe  lattei's  deatb.  This 
appeal  Is  taken  from  the  older  of  Bubstlta- 
tlon. 

The  first  two  appeals  are  directed  to  tbe 
oi^NMlng  views  wblcb  tbe  litigants  take  con- 
cerning the  measure  and  amount  of  damages 
awardable  In  law  under  the  pleadings  and 
findings  and  evidence  In  the  case.  These 
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two  appeals  may  tbereCwe  be  omsldered  to- 1 
gether. 

Charles  Paiton  in  his  lifetime  was  a  bro- 
ker, dealing  in  stocks  and  bonds.  Plaintiff 
Potts  was  his  client  Tbelr  dealings  covered 
a  number  of  years.  In  June,  1910,  Charles 
PaxtOD  died  intesUte.  At  the  time  of  his 
death  bis  books  and  other  evidence  showed 
that  he  held  for  the  account  of  plaintiff  num- 
Lers  of  shares  of  stocks  in  sundry  Nevada 
mines.  It  vnks  also  shown  that  there  was  an 
indebtedness  to  the  amount  of  $669  due  from 
Potts  to  Paxton  growing  out  of  their  deal- 
ings. Potts  made  prompt  efforts  to  secure 
poBsesBion  of  the  stodcs  from  the  adminis- 
trator of  Charles  Paxton's  estate,  offering  to 
pay  all  sums  due  and  <diargeable  against  faim. 
There  was  temporizing  and  delay.  The  ad- 
ministrator found  that  a  great  quantity  of 
the  stocks  in  the  custody  of  Paxton  had  been 
pledged  by  him  to  the  banks  as  security  for 
his  persoual  account  The  administrator  ap- 
parently did  not  know  whether  he  could  de- 
liver all  or  any  of  the  stock  to  the  demanding 
clients  Charles  Paxton.  Time  passed,  and 
during  this  time  certain  of  these  stocks  so 
owned  by  Potts  were  assessed.  Upon  de- 
mand of  the  administrator  Potts  paid  to  him 
the  assessments  on  these  sto(^  Elnally, 
ujtoa  May  1,  1911.  Potts  brought  this  action 
in  conversion,  charging  the  convendra  as 
having  taken  place  upon  June  7th— the  day 
of  the  death  of  Charles  Paxton— and  laying 
damages  in  accordance  with  the  asserted  val- 
ue of  the  stocks  at  that  time  In  the  sum  of 
$4,774. 

The  court  found  that  Paxtm  had  purchas- 
ed the  stocks  under  the  orders  of  plaintiff 
and  retained  these  stocks  In  his  custody  as 
plaintiff's  trustee,  charged  with  the  duty  of 
delivering  them  to  the  plaintiff  upon  de- 
mand ;  that  ttie  numey  for  the  purchase  of 
these  stocks  was  furnished  by  plaintiff.  The 
court  further  found  the  prompt  and  repeated 
demands  of  plaintiff  after  the  death  of 
Charles  Paxton  for  the  delivery  of  the  stodt 
and  the  delay  and  neglect  of  the  administra- 
tor so  to  deliver,  until  the  final  refusal  so  to 
do ;  that  plaintiff  at  all  times  exercteed  rea- 
Bonable  diligence  and  prosecuted  his  action 
against  the  defendant  for  damages  with  due 
and  reasonable  diligence,  and  without  laches. 
The  court  also  found  the  conversion  of  the 
stock  prior  to  the  death  of  Charles  Paxton, 
and  that  the  stock  was  of  the  value  of  $1,501 
at  the  time  of  its  conversion ;  next  that  stock 
of  these  mining  corporations  of  the  same 
character  as  that  owned  and  demanded  by 
plaintiff  was  sold  for  the  benefit  of  the  es- 
tate of  Charles  Paxton,  and  that  at  the  prices 
sold,  when  so  sold,  plaintiff's  stock  was  of 
the  value  of  $5,333 ;  and  finally  that  the  high- 
est price  reached  by  these  stocks  between  the 
time  of  conversion  and  the  time  of  rendering 
Judgment  (a  Jury  trial  having  been  waived 
nnd  hence  no  verdict  of  a  jury  being  possible) 
would  place  a  valuation  upon  ptaintlfTs 
stocks  of  $7,416. 
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The  court  ad<9ted  as  its  measure  of  value 
the  prices  at  which  the  stocks  were  actually 
sold,  and  gave  Judgment  for  plaintiff  in  that 
sum.  to  which  was  added  the  amount  of  the 
assessments  which  plaintiff  had  paid  on  ac- 
count of  the  stocks  after  the  death  of  Pax- 
ton, and  from  this  total  was  deducted  the 
$669  due  to  Charles  Paxton  from  plaintiff  up- 
on this  open  account. 

Section  3336  of  our  Civil  Code  declares: 

"The  detriment  caused  by  the  wrongful  con- 
version of  persoual  property  is  presumed  to  be : 

"First  The  value  of  the  property  at  the  time 
of  the  conversion,  with  the  interest  from  that 
time,  or,  where  toe  actioa  has  been  prosecuted 
with  reasonable  diligence,  the  highest  market 
value  of  the  property  at  any  time  between  the 
conversion  and  the  verdict  without  Interest,  at 
the  option  of  the  injured  party." 

Plaintiff's  contention  is  that  he  was  enti- 
tled to  the  highest  market  value  of  the  stock 
after  Che  conversion  and  before  judgment 
and  that  the  court  eraed  in  refusing  to  give 
him  this  award  of  damages  and  in  limiting 
the  award  to  the  amount  for  which  the  stock 
was  actually  sold.  Defendant  advances  sev- 
eral contentions :  That  the  transactlcms  be- 
tween plaintiff  and  Charles  Paxton  were 
mere  agreements  to  pnrdiase  and  sell  stodt 
on  margin,  in  violation  of  section  26^  art  4, 
of  the  Constitution,  both  as  it  stood  origi- 
nally and  as  amended  In  1908,  and  that 
therefore  as  plaintiff  owed  Paxton  $669  be 
was  entitled  to  no  recovery;  next  it  is  said 
that,  having  laid  his  damages  In  accordance 
with  the  alleged  value  of  the  stock  at  the 
time  of  the  conversion,  and  that  value  hav- 
ing been  found  by  the  court  to  be  $1,500,  the 
right  of  recovery  Is  limited  to  the  dlff«- 
ence  between  the  amount  plaintiff  owed 
Paxton  and  this  $1,600;  and  again  It  is 
said  that  in  no  event  is  plaintiff  entitled  to 
the  highest  value  which  the  stock  reached 
because  by  his  pleading  he  exercised  his  op- 
tion and  election  to  take  the  market  value 
of  the  stock  at  the  date  of  the  conversion, 
and  that  this  Is  shown  not  only  from  the 
complaint  itself,  but  from  the  fact  that  in 
subsequent  amendments  to  the  complaint 
filed  after  the  stock  had  advanced  beyond 
the  amount  charged  as  Its  value  in  the  com- 
plaint, plaintiff  still  did  not  announce  his 
option  and  election  to  take  that  higher 
value. 

[1]  Dealing  with  the  first  of  defendant's 
contentions.  It  Is  sufficient  to  say  that  there 
Is  no  pleading  or  finding  that  the  transac- 
tions between  these  parties  come  within  the 
category  of  those  condemned  by  the  Constitu- 
tlou,  and  the  mere  fact  thaC  a  man  owes  his 
broker  a  certain  sum  of  money  does  not  es- 
tablish In  and  of  itself  that  the  transactloiB 
between  the  parties  were  within  the  ban  of 
the  law,  especially  so  as  every  presumption 
favors  uprightness  and  legal  dealing. 

[2]  The  other  contentions  of  defendant  are 
so  Intimately  connected  as  to  require  con- 
sideration together.  If  It  be  true  that  a 
plaintiff.  1^  laying  bis  damages  at  the  value 
of  the  property  when  converted,  deprives 
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himself  of  the  right  to  Insist  upon  the  al- 
ternative measure  of  damages  provided  bj 
the  Code,  defendant's  position  is  of  course 
sound.  But  the  verr  reading  of  the  Code 
section  forbids  this  construction.  A  plaintiff 
Is  entitled  to  this  highest  market  value  onlr 
where  he  has  prosecuted  his  action  with 
reasonable  diligence.  This  highest  market 
value  is  the  highest  market  value  after  the 
conversion  and  up  to  the  moment  of  the 
rendition  of  the  verdict,  and  manifestly  dur- 
ing all  of  that  time,  if  he  has  prosecuted  his 
action  with  reasonable  dlligenoe,  the  option 
or  election  is  open  to  biin. 

[3]  He  is  not  required  to  plead  It  It  is 
sufficient  If  In  any  appropriate  way,  even  by 
oral  declaration  In  open  court,  be  announce 
his  determination  to  demand  that  highest 
market  value. 

[4]  With  the  eguttableness  of  this  rule 
of  damage  we  cannot  here  be  concerned. 
Nor  can  any  ailments,  however  potent, 
touching  the  hardship  of  the  law  and  its  in- 
vitation to  unjust  speculation  upon  the  part 
of  the  plaintiff  against  the  defendant,  who 
should  only  be  called  upon  to  make  good  the 
loss  which  the  plaintiff  has  sustained,  have 
any  effect  to  modify  the  plain  provisions  of 
the  law  as  written.  Our  cases  support  the 
right  of  a  plaintiff  to  a  recovery  such  as 
plaintiff  claims.  Douglass  v.  Kraft,  9  Cal. 
563 ;  Hamer  v.  Hathaway,  83  CaL  119 ;  Tul- 
ley  V.  Tranor,.53  CaL  280;  Dent  T.  Holbrook, 
54  Cal.  145. 

[5]  Defendant's  further  objections  that 
neither  diligence  nor  any  conversion  was 
shown  are  attacks  upon  the  sufflciency  of 
the  evidence  to  sustain  the  findings.  But 
the  findiugs  declaring  both  diligence  and 
conversion  are  adequately  supported. 

[6]  Nor  Is  there  substantial  merit  In  de- 
fendant's contention  that  In  no  event  could 
plaintiff  be  entitled  to  an  Increased  Judg- 
meut  for' the  highest  market  value  of  the 
stock  because  there  Is  no  finding  of  damage 
In  this  regard.  The  court  clearly  finds  the 
probative  facts  establishing  this  highest  mar- 
ket value  as  to  each  of  plaintiff's  stocks,  and 
where  these  facts  are  found  and  where  the 
ultimate  fact  can  and  must  be  drawn  from 
them  In  but  one  way,  the  requirements  of 
our  law  are  satisfied.  Perry  v.  Quackenbnsh, 
106  Cal.  305,  38  Pac.  740;  Jesseu  v.  Peterson 
et  ai.,  IS  Cal.  App.  349,  123  Pac.  219. 

[7]  Finally  defendant  Insists  that  upon  the 
record  whl^ch  plaintiff  brings  up  in  tils  ap- 
peal there  is  no  showing  that  he  exercised 
Us  option  to  demand  the  highest  market 
Taiue,  and  he  Insists,  therefore,  that  the 
<»urt  was  at  liberty  to  award  him  damages 
in  any  sum  contemplated  by  the  law  (Bar- 
rante  t.  Garratt,  60  Cal.  112) ;  that  mani- 
festly the  court  refused  to  award  him  the 
highest  market  value  and  adopted  an  unau- 
thorized compromise  valuation,  as  was  Im- 
properly done  in  Hamer  v.  Hathaway,  S3  Cal. 
117,  and  that  therefore  the  trial  oourt 
should  be  instructed  to  render  Judgment  for 
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the  value  of  tte  property .  at  the  time  of 
tiie  conversion,  which  It  finds  to  be  $1,500. 
We  have  heretofore  said  that  a  plaintiff  may 
Indicate  that  he  has  exerctded  bis  option  at 
any  time  before  verdict  by  any  appropriate 
method.  It  need  not  be  by  pleading.  It  may 
even  be  by  viva  voce  declaration  in  open 
court.  PlalntifTs  appeal  being  taken  upon 
the  judgment  roll  alone,  there  Is  unquestion- 
ably the  absence  of  a  formal  finding  that  he 
did  so  exercise  his  option.  Yet  the  fact 
that  he  did  so  In  open  court  Is  abundantly 
established  by  the  record  which  defendant 
brings  up  on  his  appeaL  Plaintiff  not  only 
declared  his  election  repeatedly  In  open 
court.  It  was  not  only  recognized  that  he 
was  insisting  upon  his  right  to  damages  in 
the  alternative  amount  fixed  by  the  Code 
section,  but  he  even  offered  an  amendment 
to  his  complaint  declaring  that  he  so  did, 
which  amendment  be  was  refused  leave  to 
file  under  the  view  of  the  court  that  It  was 
unnecessary.  Here  certainly  Is  a  case  for 
the  application  of  section  4%,  article  6  of 
the  Constitution.  These  facts  being  sufll- 
ciently  made  to  appear  by  the  records  of  this 
court,  In  a  cross-appeal  In  the  same  case  and 
from  the  same  judgment,  every  considera- 
tion dictates  that  the  questions  should  be, 
as  they  can  be,  here  and  now  completely  dis- 
posed of,  without  subjecting  the  litigants 
either  to  the  expense  and  delay  of  another 
trial,  or  to  the  production  of  supplementary 
records  to  establish  a  proposition  which  in 
reality  is  not  in  dispute. 

[8]  The  application  of  the  rule  of  damage 
of  section  3336  Is  criticized  when  applied  to 
mining  stocks  subject  to  great  fiuctuatlons 
In  value.  History  tells  us  that  railroad 
stocks  and  other  industrials  are  also  sub- 
ject to  these  amazing  fluctuations.  But  even 
If  the  application  be  thought  unjust,  as  It 
Is  declared  In  Gallgher  v.  Jones,  129  U.  S. 
193,  9  Sup.  Ct  335,  32  L.  Ed.  658,  It  Is  not 
debatable  In  this  state  that  this  measure  of 
damages  Is  applicable  to  mining  stocks. 
Dent  V.  Holbrook,  54  Cal.  145 ;  Fromm  v. 
Sierra  Nevada  S.  M.  Co.,  61  Cal.  634. 

It  follows  herefrom  that  defendant's  ap- 
peal must  be  and  Is  denied,  and  that  plain- 
tiff is  entitled  upon  the  findings  to  the  maxi- 
mum market  value  of  his  stocks  as  there  de- 
clared, and  the  trial  court  will  therefore 
modify  its  judgment  accordingly. 

Appeal  S.  F.  No.  7055. 

[I]  The  foregoing  discussion  and  conclu- 
sions render  unnecessary  any  detailed  con- 
sideration of  this  appeal,  the  facts  in  brief 
being  that  appellant  Gould  was  the  attorney 
for  plaintiff  Potts,  and  filed  with  the  court 
an  assignment  absolute  In  form  of  Potts' 
rights  under  the  judgments.  By  order  of 
court  he  was  substituted  for  Potts  upon  sug- 
gestion of  the  latter's  death.  The  question, 
as  has  been  said,  has  ceased  to  be  one  of 
more  than  academic  Interest,  but  to  the  end 
that  It  may  not  be  In  doubt  and  to  relieve 
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tbe  case  from  tlie  poeslblllty  of  future  em- 
barrassment, the  order  of  sabsUtutloii  Is  bus- 
Ulned  and  the  appeal  denied. 

We  oonenr:  L0BI6AN,  J.;  MBLYIN,  J. 

(28  Cal.  App.  676)  " 

J.  M.  BROWN,  Inc.,  v.  W.  P.  rULIJi.B  4  CO. 
(av.  1545.) 

(District  Court  of  Appeal,  rirst  District,  Cali- 
fornia.  Oct  28,  1915.) 

1.  SHIFPIKO  49354— CHABTBfr—IilABXLITZ  O' 

Where  defendant  chartered  plaintiff**  iteam- 
er,  agreeing  to  return  the  veesel  in  tbe  same  con- 
dition it  was  in  at  tbe  time  of  the  charter,  ex- 
cept wear  and  tear,  defendant  did  not  insure 
the  safety  ai  the  veesel,  and  was  not  liable  for 
its  becoming  wrecked  without  his  fault,  since 
the  a^eement  was  merely  what  the  law  would 
have  implied  in  its  absence,  under  Civ.  Code,  S| 
1928,  1929.  1955,  regulating  the  obligations  of 
bailees  and  hirers. 

[Ed.  Note^For  other  cases,  see  Shipping, 
Cent  Dig.  |i  219-221 ;  DeeTlUg.  «»S4J 

2.  SHZPPiffa  «— <60  CHagTER— Loea— AonoH 

— FlKDI»OB. 

In  a  steamer  owner's  action  against  the 
charterer  for  loss  of  tbe  vessel,  tbe  complaint 
charged  defendants  with  simaltaneonsly  dam- 
aging, sinlcing,  and  wrecking  tbe  vessel,  and  not 
witb  the  separate  and  unrelated  acta  of  damag- 
ing, then  wrecking,  and  then  slnUag  It.  Tbe 
conrt  found  that  the  sinking  was  without  defend- 
ant's fi&ult.  and  in  a  separate  finding  declared 
the  steamer  was  damaged,  injured,  wrecked,  and 
sank  while  in  the  control  of  defendant.  Uet4 
that  as  findings  must  be  constmed  as  a  whole, 
ther  covered  and  disposed  of  the  issoe  framed  by 
the  pleadings  as  to  wfaethw  defendant  was  lia- 
ble for  the  dugle  transaction  of  wrecking,  sink- 
ing, etc^ 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent.  Dig.  il  233-244.  314.  327 ;  Dee.  Dig. 
58.] 

8.  SHippzifs  «s>58-GiUKnc>— Loss— AcnoN 

— FlKOIKOS. 

In  a  steamer  owner's  action  against  tbe 
charterer  for  tbe  vessel's  loss,  a  finding  that  tbe 
vessel  was  wrecked  and  its  equipment  damaged 
in  defendant's  custody,  which,  standing  alone 
from  another  finding  relating  to  the  sioking  of 
the  vessel  and  its  causes,  ezoneratiuK  defendant, 
did  not  affirmatively  declare  that  the  wrecking 
of  the  vessel  and  the  damage  to  its  equipment 
were  willfully  and  negligenUy  done  by  defend- 
ant, was  insufficient  to  support  judgment  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent  Dig.  H  283-244.  814, 327 ;  Dec  Dig. 
68.] 

Appeal  from  Snperlor  Court.  City  and 
County  of  San  Francisco;  Geo.  A.  Sturte- 
vaut.  Judge. 

Action  by  J.  M.  Brown,  Inicorporated, 
against  W.  P.  Fuller  &  Company.  Judgment 
for  plaintiff,  and  an  order  refusing  new  trial, 
from  which  defendant  appeal&,  Berersed, 
and  cause  remanded. 

Andros  ft  Hengstler  and  Golden  W.  Bell, 
all  of  San  Frandsoo,  for  appellant  Howard 
Harron  and  John  J.  West,  both  of  San 
Francisco,  for  respondent 

LENNON,  P.  J.  This  was  an  action  to  re- 
cover tbe  sum  of  ^,319.67  fbr  damages  al- 


leged to  bare  been  snffered  by  the  plalntif 
through  tbe  defendant's  alleged  breach  of 
contract  The  trial  court  gave  Judgment  for 
the  plaintiff  In  the  sum  of  ?l,000,  froni  whldi 
the  defendant  now  appeals. 

[1]  In  substance,  the  facts  of  tbe  case  are 
these :  By  oral  agreement  the  appellant 
chartered  the  plalntlCTs  steamer  "Napa  City" 
for  a  certain  period  and  rate  of  compensa- 
tion, agreeing  to  retnrn  Uie  vessel  at  the  end 
of  the  period  In  the  same  condition  It  was 
In  at  the  time  of  the  charter,  except  wear 
and  tear.  Daring  the  period  of  the  hiring 
and  while  under  the  control  of  the  appellant 
the  Napa  City  became  wrecked  and  sunken. 
The  respondent  sustained  losses  as  the  re- 
salt  of  the  disablement  and  sinking  of  the 
vessel  in  the  sum  found  and  fixed  by  the 
judgment  The  primary  point  presented  for 
consideration  and  determination  Is  whether 
or  not  tbe  appellant  hy  the  terms  of  the 
agreement,  assumed  tbe  risk  and  responsibil- 
ity of  an  absolnte  Insurer  rather  thaD  that 
of  an  ordinary  bailee.  The  appellant  con- 
tends that,  by  the  terms  of  the  contract,  tt 
assumed  no  such  resiWDsiblllty  or  liability, 
and  that  therefore  the  trial  court  erred  In 
substantially  so  finding. 

We  are  of  the  opinion  that  there  Is  noth- 
ing in  the  wording  of  the  agreement  that 
may  possibly  be  OMistraed  as  meaning  that 
tbe  apptilaat  promised  to  return  the  Napa 
'City  to  its  owners  In  good  condition  leas 
wear  and  tear— at  all  events.  We  hold  with 
the  appellant  that  the  atlpalattoii  In^sted 
upon  by  the  rewondent— that  the  appelant 
should  tetnrn  the  steamer  in  good  condition 
less  wear  and  tear— la  merely  the  expression 
of  what  the  law  wonld  have  Implied  in  Its 
absence  (Civ.  Code.  H  1928,  1929,  1955) ;  and 
certainly  It  cannot  be  justly  or  logically 
urged  that  by  expressing  in  his  agreemrat 
what  the  law  Implies  the  ordinary  4>aUee  In- 
creases his  liability  to  that  of  an  absolute 
Insurer.  It  Is  well  settled  In  this  connectl<ffl 
that,  unless  there  be  an  explicit  agreement 
to  assnmc  an  Insurance  risk,  the  bailee  can- 
not be  held  liable  for  one.  We  are  constrain- 
ed to  hold  therefore  that,  where  nothing 
more  appears  than  a  mere  promise  to  return 
the  thing  hired  In  good  condition  less  wear 
and  tear  at  a  specified  time.  It  does  not  and 
cannot  be  said  to  Import  a  contract  on  tbe 
part  of  the  hirer  to  Insure  it  against  Inevita- 
ble casualties  or  losses  occurrii^  without 
fault  on  his  part  Our  conclusions  In  this 
behalf  are  fully  sustained  by  the  following 
anthoritiesi  Ames  t.  Belden,  17  Barb.  (N.  YJ 
513;  Clark  t.  U.  8.,  95  U.  S.  539.  24  L.  Ed. 
618 ;  Young  v.  Leary,  135  N.  Y.  569,  32  N.  B. 
607 ;  Standard  Brewery  v.  Malting  Co.,  171 
111.  602,  49  N.  E.  607;  Seevers  v.  Oabd, 
Iowa,  75,  62  N.  W.  669,  27  Ii.  R.  A.  733.  58 
Am.  St  Rep.  381;  McBvers  t.  Steamboat 
Sangamon,  22  Mo.  188;  Lake  Michigan  Car 
Ferry  Co.  v.  Crosby  (D.  C)  107  Fed.  72S: 
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D'Echaux  t.  Gibson  Cypress  Lomber  Co.,  114 
La.  626,  38  South.  476. 

[2, 3]  Antidpating  tbat  the  Judgment 
might  not  be  sustained  upon  the  theory  that 
the  appellant  was,  under  the  terms  of  the 
contract,  an  Insurer  against  Injury  or  loss 
occurring  without  fault  on  Its  part,  the  con- 
tention is  made  upon  behalf  of  the  respond- 
ent that  the  findings,  as  a  whole,  support 
the  Judgment,  and  therefore.  In  the  absence 
of  a  record  showing  the  entire  evidence  ad- 
duced upon  the  trial,  the  Judgment  must  be 
afBrmed.  This  contention  is  rested  on  the 
fact  tliat,  although  the  court  found  that 
"said  steamboat  became  sunk  through  causes 
wholly  without  fault  on  the  part  of  the  de- 
fendant," it  had  prevlousiy  and  In  a  sepa- 
rate finding  declared: 

"Tbat  during  the  term  of  said  hiring  and 
while  said  defendant  was  in  the  use,  occupancy, 
poflsessiOD,  and  control  thereof,  the  said  steam- 
boat and  its  eqaipment-  were  damaged  and  in- 
jured and  became  wrecked  and  sunk  in  tbe  wa- 
ters of  the  bay  of  San  Francisco.   •   •   •  " 

It  Is  now  Insisted  that,  although  the  ap- 
pellant be  rightfully  held  not  liable  for 
ainking  the  steamer,  nevertheless  it  may  and 
should,  under  the  finding  last  above  quoted, 
be  held  liable  for  damaging  and  wrecking  the 
vesseL 

This  contention  Is  answered,  we  think,  by 
tbe  fact  that  the  finding  immediately  under 
consideration  Is  drawn  in  the  exact  phraseol- 
ogy of  the  complaint,  which  admits  of  no  In- 
terpretation save  that  tbe  appellant  was 
charged  with  simultaneously  dama^g,  sink- 
ing, and  wrecking  the  vessel,  and  not  with 
the  separate  and  unrelated  acts  of  damaging, 
then  wrecking,  and  then  sinking  It.  In  the 
absence  of  an  afllrmatlve  showing  in  the  rec- 
ord, the  theory  upon  which  a  case  was  tried 
may  be  deduced  from  the  Issues  framed  by 
the  pleadings  and  the  findings  made  by  the 
court.  111.,  etc.,  v.  Pac.  Railway  Co.,  115 
Cal.  285,  47  Paa  60;  Gervalse  v.  Brooklns, 
156  Cal.  no,  103  Pac.  832.  The  pleadings  In 
the  present  case,  in  conjunction  with  the 
findings  of  the  court  as  a  whole,  Indicate 
clearly  enough,  we  think,  that  the  case  was 
tried  upon  the  theory  tbat  the  appellant  had 
breadied  its  contract  and  damaged  tbe  re- 
spondent by  simultaneously  injuring,  wreck- 
ing, and  sinking  the  respondent's  steamboat. 
Findings  cannot  be  detached  from  each  oth- 
er and  considered  piecemeal.  They  must  be 
ooneddered  and  construed  as  a  whole,  and 
Dot  merely  according  to  their  numerical  sub- 
dlvlsiona.  Mott  v.  Bwing,  90  Cal.  231,  27 
Pac.  IW;  WInterbum  v.  Chambers,  91  Cal. 
170,  27  Pac  6S8.  It  is  also  fairly  clear,  It 
seems  to  us,  that  the  findings  of  the  trial 
court  In  the  present  case,  although  careless- 
ly constructed,  were  as  a  whole  Intended  to 
cover  and  dispose  of  the  Issue  framed  by  the 
pleadings  upon  the  theory  above  stated. 
Moreover,  conceding  for  argument's  sake  that 
tbe  finding  in  question  was  intended  to  deal 
•olely  with  the  wrecking  of  the  vessel  and 


the  damaging  of  its  equipment,  stlU,  discon- 
nected ahd  stajidlng  alone  from  tbe  finding 
relating  to  the  rfnking  of  the  vessel  and  the 
cause  thereof  it  would  be  deficient,  and 
therefore  insufficient  to  support  the  Judg- 
ment, In  the  particular  that  it  does  not  af- 
firmatively declare  that  the  wrecking  of  the 
vessel  and  the  damage  to  Its  equipment  were 
willfully  or  negligently  done.  So  construed, 
the  findings  as  made  do  not  support  the 
Judgment. 

The  Judgment  and  tbe  order  appealed  from 
are  reversed,  and  the  cause  remanded  for  a 

new  trial. 

We  concur:  KERBIGAN,  J.l  RICH- 
ARDS, J. 


In  !•  MASH. 


<38  Csl.  App.  6tt> 
(Civ.  1684.) 


(District  Court  of  Appeal,  First  District, 
Galifornia.    Nov.  8,  1916.) 

Attobnet  and  Cubnt  «=3»42— Disbabusri— 
Gbodnds— Fraud  on  Coubt. 

Where  an  attorney  from  another  state 
procured  himself  to  be  admitted  upon  motion  to 
the  practice  of  law  in  all  tbe  courts  of  the  state 
without  disclosing  that  he  had  been  previously 
ctmvicted  of  crime  and  disbarred  In  other  states, 
whether  the  charges  on  which  such  distmrments 
rested  were  well  or  ill  founded,  such  attorney 
was  guilty  of  fraud  upon  the  court  in  not  dis- 
closing toe  facts  calling  for  revocation  of  his 
license. 

(Kd.  Note.— For  other  cases,  see  Attorney  and 
Ghent,  Cent  IMg.  }  64;  Dec  Dig.  «e==42.] 

Petition  for  revocation  of  the  order  admit- 
ting Samuel  Lawrence  Mash  to  practice  law. 
Bespondent's  license  to  practice  revoked  and 
canceled,  and  his  name  stricken  from  tlw. 
roll  of  attorneys  and.  counselors  at  law. 

Lloyd  S.  Ackerman,  John  B.  Clayberg,  and 
Charles  M.  Bufford,  aU  of  San  Francisco,  for 
Bar  Association  of  San  Fraudsco.  Charles 
H.  Falrall  and  Walter  3.  Thompson,  both  of 
San  Francisco,  for  respondent. 

LENNON,  P.  J.  The  respondent  herein, 
Samuel  Lawrence  Mash,  was  by  an  order  of 
this  court  made  and  entered  on.  tbe  13th  day 
of  July,  1013,  admitted  to  practice  law  in 
all  the  courts  of  this  state,  upon  motion  made 
in  open  court  and  tbe  presentation  of  a  li- 
cense to  practice  law  in  the  state  of  Utah 
granted  and  Issued  to  said  Mash  by  the  Su- 
preme Court  of  that  state  on  or  about  the 
1st  day  of  July,  1009.  Thereafter,  on  May 
28,  1916,  the  bar  association  of  the  city  and 
county  of  San  Frandsco  presented  to  and 
filed  with  this  court  a  verified  accusation 
against  the  respondoit  herein,  charging  him 
with  knowingly  and  intentionally  falling  to 
reveal  to  this  court  upon  the  hearing  of  the 
motion  for  bis  admission  to  the  bar  of  this 
state  the  fact  tbat  he  had  been  previously 
disbarred  from  the  practice  of  the  law  and 
c(nivlcted  of  several  Infractlona  of  the  law  In 
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othei  Jnrisdlcttons.  In  tUa  bebiOf  the  ac- 
cusation ot  the  bar  association  avers: 

"(a)  That  on  or  about  Januarr  21.  1801,  said 
Samuel  Lawrence  Mash  was  admitted  to  the 
bar  of  the  state  of  Iowa;  that  otr  or  about 
Janoanr  16,  1898,  Samael  Lawrence  Maafa  was 
coDTlcted  by  the  District  Coart  of  the  United 
States  for  the  Southern  District  of  Iowa  of 
using  the  United  States  mails  for  tbe  purpose 
of  de&audios,  and  was  sentenced  by  said  court 
to  serve  eighteen  months  in  the  penitentiary 
at  Ft.  Madison,  Iowa;  that  upon  said  Samael 
Lawrence  Mash's  agreement  to  leavi  the  state 
of  Iowa  permanenuy  said  sentence  was  sus- 
pended. •  •  * 

"(b)  That  on  or  about  the  ISth  day  of  May, 
1900,  said  Samuel  Lawrence  Mash  was  sentenc- 
ed by  the  superior  court  of  Milwaukee  county, 
state  of  Wisconsin,  to  serve  90  days  in  jail 
upon  conviction  by  said  court  of  lieeping  a  house 
of  ill  fame;  that  said  Samuel  Lawrence  Mash 
was  charged  witii  and  convicted  of  said  offense 
under  the  name  of  S.  M.  Marsh;  but  that  said 
S.  M.  Marsh  and  Samuel  Lawrence  Mash  are 
identically  one*and  the  same  person.   •   •  * 

"(c)  That  on  or  about  April  9.  1908,  said 
Samuel  Lawrence  Mash  was  admitted  to  the 
bar  of  the  state  of  Illinois;  that  on  or  about 
January  14,  1905,  said  Samuel  Lawrence  Mash 
was  duly  convicted  and  sentenced  to  serve  a 
term  in  the  penitentiary  by  the  superior  court 
of  Cook  county,  state  of  Illinois,  for  the  crime 
of  harboring;  that  on  June  16,  1906,  the  said 
Samuel  Lawrence  Hash  was  regularly  and  le* 
fally  disbarred  in  the  state  of  Illinois.  •  •  • 

"(d)  That  on  or  about  the  let  day  of  July, 
1909,  Samuel  Lawrence  Mash  was  admitted  to 
the  bar  of  the  state  of  Utah  under  the  name  of 
Ijswrence  Marsh:  ttiat  said  Lawrence  Marsh 
and  said  Ssmuel  Lawrence  Mash  are  identically 
one  and  the  same  person.  That  on  or  about 
,the  9th  day  of  May^  1911,  proceedioKu  were 
^gularly  and  legally  instituted  in  the  Supreme 
Court  of  the  state  ot  Utah  for  the  disbarment 
of  ssid  Samuel  Lawrence  Hash  under  the  name 
of  Lawrence  Marsh ;  that  he  appeared  and  an- 
swered, and  was  represeuted  by  counsel  at  the 
hearing  of  said  disoarment  proceedings;  that 
on  or  about  January  4,  1913,  the  said  Samuel 
-Lawrence  Mash,  under  the  name  of  Lawrence 
Marsh,  was  regularly  and  legally  disbarred  in 
the  state  of  Utah ;  that  the  referee  who  had 
under  consideration'  said  disbarment  proceedings 
found  that  during  the  year  1911  said  Samuel 
Lawrence  Mash,  under  the  name  of  Lawrence 
Marsh,  had  kept  a  house  of  ill  fame,  and  that 
be  was  morally  unfit  to  be  a  member  of  the 
Utah  bar ;  that  said  Samuel  Lawrence  Mash 
did  not  inform  this  court  of  the  pendency  of 
said  proceeding  for  disbarment  in  the  state 
of  Utah  at  the  time  he  made  application  for 
admission  to  the  bar  of  the  state  of  California, 
either  at  the  time  of  his  admission  thereto  or 
prior  thereto  or  at  all;  that  the  said  Samuel 
Lawrence  Mash,  at  the  time  of  his  application 
for  admission  to  the  bar  of  the  state  of  Cali- 
f6mia,  and  at  the  time  of  his  admission  there- 
to, fraudulently,  intentionally,  and  purposely 
concealed  from  thi^  court  each  and  aU  of  the 
facts  set  forth  in  the  above  specifications;  that 
said  Samuel  Lawrence  Mash  so  obtained  said 
order  permitting  him  to  practice  as  an  attorney 
and  counselor  at  law  in  all  the  courts  of  Cali- 
fornia by  the  fraudulent  concealment  of  each 
and  every  material  fact  hereinbefore  set  forth, 
and  that  said  Samuel  Lawrence  Mash,  In  so  mak- 
ing application  to  said  District  Court  of  Appeal 
of  the  state  of  Califomia  for  the  First  district 
for  a  license  to  practice  law  in  the  state  of 
California,  did  fraudulently  conceal  and  with- 
hold each  and  every  fact  hereinbefore  set  forth 
which  occurred  previous  to  said  13th  day  of 
July,  1913,  and  did  specially,  purposely,  and 
fraudulently  conceal  from  said  District  Court 
of  Appeal  for  the  First  appellate  district  of  the 
state  of  Califomia  said  disbarment  proceedings 


theretofore  taken  and  concluded  against  libn  in 
the  state  of  Illinois  and  said  disbarment  proceed- 
ings theretofore  taken  against  bim  and  then 
peodinr  in  the  state  of  Utah,  and  that  he  like- 
wise fraudulently,  es[wcially,  and  purposely 
concealed  from  said  District  Court  of  Appeal 
for  the  Sirat  appellate  district  of  the  state  of 
California  his  conviction  of  each  and  all  o£ 
the  crimes  hereinabove  allied  and  eat^  and 
every  fact  tending  to  show  that  he  was  not 
of  good  moral  character,  and  did  thereby  and 
by  such  fraudulent  concealment  of  material 
facts  in  the  premises,  as  hereinabove  set  forth, 
obtain  said  order  so  admitting  the  said  Samael 
Lawrence  Mash  to  practice  as  an  attorney  and 
counselor  at  law  in  all  the  courts  of  the  state 
of  California." 

To  the  accDsation  re^wndait  interposed 
a  general  demurrer  apon  the  gronnd  that  It 
(Ud  not  state  facts,'  etc,  and  upon  the  de- 
murrer being  disallowed  he  filed  an  answer, 
which,  while  admitting  the  truth  of  the  al- 
legations of  the  accusation  ooncemlng  his 
several  conrlctlonB  and  didiannente  in  other 
jurisdlctlona,  and  his  failure  to  reveal  the 
same  to  this  court  when  applying  for  admis- 
sion to  the  bar  ot  this  state,  attempted  to 
Justify  such  failure  by  pleading  with  much 
detail  not  necessary  to  be  narrated  here  that 
in  each  Instance  he  had  been  &l8^  aocnsed 
and  unjustly  convicted  and  dld)arred.  Ex- 
cepting the  allegation,  relating  to  his  dlsbar- 
m^t  in  Utah,  the  answer  of  the  respondent 
makes  no  attempt  to  deny  the  allegations  of 
the  accusation  that,  when  making  application 
to  this  court  for  admission  to  the  bar  of  this 
state,  he  fraudulently,  Intentionally,  and,  pur- 
posely concealed  from  this  court  the  facts  of 
bis  previous  convictions  and  disbarments,  but, 
while  admitting  by  a  failure  to  deny  the 
specific  allegations  of  the  accusation  concern- . 
Ing  the  disbarment  proceeding^  institnted 
against  him  In  the  state  of  Utah,  and  the 
findings  of  the  referee  tber^  whidi  ulti- 
mately resulted  In  an  order  of  disbarment, 
makes  denial  "that  he  was  of  immoral  diar- 
acter  or  that  any  disbarment  proceedings 
were  'pending'  against  him  at  the  time  he 
made  his  application  for  admission  to  Hiis 
court"  This  denial  is  followed  by  averments 
of  the  answer  that: 

"When  tlw  said  respondent  left  the  state  of 
Utah,  all  actions  then  pending  against  him 
had,  so  he  had  been  informed  by  the  court,  been 
dismissed  for  want  of  sufficient  evidence,  and 
was  so  informed  by  Sonax  ChristiaDsen,  re- 
spondent's attorney,  and  that  no  action  would 
be  taken  against  him  by  the  Supreme  Conrt 
of  the  state  of  Utah,  or  the  bar  association  of 
the  city  and  county  of  Salt  Lake,  and  that 
on  or  about  the  10th  day  of  May  he,  said  re> 
spondent,  delivered  to  the  clerk  of  the  Supreme 
Court  of  the  state  ot  Utah  his  certificate  of  ad- 
mission to  the  Supreme  Court  of  the  state  of 
Utah  with  the  understanding  that  aH  proceed- 
in^rs  before  the  Supreme  Court  of  the  state  of 
Utah  in  the  disbarment  <tf  the  said  respondoit 
would  be  dismissed.  •  •  • " 

With  these  denials  as  a  predicate  and  as  a 
Justification  therefor,  the  answer  of  the  re- 
spondent upon  the  Utah  phase  of  the  accusa- 
tion is,  in  effect,  an  argumentative  denial 
that  he  fraudulently,  intentionally,  or  pni^ 
posely  concealed  from  this  court  the  fact 
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of  tbe  pendency  of  dlsbannent  proceedings 
against  him  In  the  state  of  Utah ;  that  Is  to 
say,  the  Koaver  of  the  req^dent  In  this 
behalf  amonnts  to  no  more  than  a  mere  arga- 
mentative  denial  that  disbarment  proceed- 
li^s  were  pending  against  him  in  the  state 
of  Utah  at  the  time  he  made  application  to 
this  court  tot  admlssiott  to  the  bar  of  the 
state,  and  It  does  not  purport  to  deny  the 
material  allegation  of  the  accusatton  that  he 
had  In  fact  been  disbarred  in  tbe  state  of 
Utah  some  -  six  months  before  be  came  to 
Oalifornia. 

It  will  thns  be  seen  that  all  of  the  ma- 
terial auctions  of  fact  upon  whldi  the 
accusation  was  based  were  either  expressly 
admitted,  or  admitted  1^  a  failure  to  deny; 
and,  this  being  so,  the  mattra  was  by  the 
court  ordered  submitted  upon  the  motion  of 
the  representative  of  the  bar  association, 
without  the  taking  of  evidence. 

The  material  facts  as  pleaded  In  the  ae- 
cosation  being  admitted,  the  only  question 
to  he  determiittd  is  whether  or  not  they  will 
ihifflce  to  sustain  a  revocation  of  respondent's 
license  to  practice  law  In  this  state  upon  the 
ground  that  it  was  procured  through  a  fraud 
practiced  upon  this  court  In  our  opinion, 
the  failure  of  the  respondent  at  the  time  he 
made  application  to  be  admitted  as  a  practi- 
tioner of  the  law  In  this  state,  to  reveal  tbe 
fact  of  his  several  convictions  of  <Aenses 
gainst  the  law  and  his  subsequent  disbar- 
ments In  other  Jurisdictions,  constituted 
a  fraud  up<m  tbe  court.  Under  tbe  some- 
what lax  procedure  provided  in  this  state 
for  the  admlsslm  of  applicants  to  practice 
law  here  upon  the  presentation  of  a  license 
from  a  sister  state,  the  good  moral  character 
of  the  applicant  need  be  established  only  by 
the  assurance  of  local  sponsors,  who,  as  a 
rale,  are  unacquainted  with  the  aK>Ucant 
before  his  arrival  In  this  state  to  take  up 
his  residence  here,  and  are  rarely,  if  ever, 
acquainted  with  hU  professional  standing  in 
the  community  from  whence  he  comes.  No 
other  means  of  ascertaining  the  applicant's 
good  or  bad  character  are  provided;  and 
as  a  consequence  we  tate  It  that  there  is  cast 
upon  tbe  applicant  the  obligation  to  reveal 
to  this  court  at  the  time  of  bis  application 
any  circumstances  connected  with  his  past 
professional  life  which  must  necessarily  in- 
fluence the  court's  Judgment  In  determining 
whether  the  applicant  Is  or  Is  not  a  person 
of  good  moral  character. 

The  only  defense  that  the  respondent 
would  make,  if  permitted,  to  tbe  charges 
contained  in  Uie  accusation.  Is,  as  fore- 
shadowed by  the  allegations  of  his  answer, 
tiiat  it  was  his  Qidnion  at  the  time  he  made 
bis  application  that  the  crindnal  and  dis- 
barment proceedli^  prosecuted  against  him 
In  other  jurisdictions  were  neither  bona 
fide  nor  Just,  and  that  therefore  the  court 
would  have  granted  his  application  regard- 
less of  such  proceedings;  In  other  words, 


having  convinced  himself  QaA  he  was  In- 
nocent of  the  charges  previously  preferred 
against  him,  be  conduded  that,  even  If  the 
court  had  been  Informed  thereof;  It  would 
have  treated  them  as  matters  of  little  or  no 
moment.  It  we  were  to  concede  the  suffi- 
ciency of  such  a  defense,  we  would  practical- 
ly oust  ourselves  of  Jurisdiction  to  pass  on 
the  moral  character  of  an  applicant  to  prac- 
tice law.  Beardless  of  whether  the  <diaige8 
previously  preferred  against  the  respondent 
were  well  or  111  founded,  we  hold  tiiat  It  was 
his  du^  to  reveal  to  this  court  the  fact  that 
Uiey  had  been  preferred  and  prosecuted  and 
had  resulted  in  bis  conviction  aud  disbarment 
His  failure  to  do  so  cannot  be  regarded  as 
other  than  a  willful  deception  whldi  requires 
this  court  if  It  Is  to  give  ^ect  to  that  pro- 
vision of  the  law  permitting  only  persons  of 
good  moral  character  to  be  licensed  to  prac- 
tice law  in  the  courts  of  the  state,  and  to 
maintain  the  dignity  and  decency  of  Its.  bar, 
to  revQfce  the  license  previously  granted  to 
him. 

Upon  tlie  admitted  fiacts,  and  for  the  rea- 
sons stated,  It  is  ordered  that  the  license  to 
practice  law  In  this  state  heretofore  granted 
to  the  reqnndent  by  this  court  be,  and  the 
same  is,  hereby  revoked  and  canceled,  and 
that  respondent's  name  be  strldcen  from  the 
roll  of  attorn^  and  counselors  at  law  In 
this  state. 

We  concur:  EEBRIOAN,  J.i  RICH. 
ABDS,  J. 

(2»  Cal.  App.  740, 
PEOPliB  V.  ANTUNEZ.     (Cr.  821.) 
(District  Court  of  Anneal,  ThliA  District 
Callfoniia.    Nov.  4,  1915.) 
Cbiuinal  Law  *=>liro  — ■  Appeal  —  C3oN' 

CLUSIVENE88  Or  VkBDICT. 

A  convictiou  of  assault  with  intent  to  com- 
mit rape  cannot  be  disturbed  on  appeal,  there 
being  testimony  which,  if  believed,  warrant* 
the  verdict,  and  it  bein^  impossible  to  say  that 
prosecutrix's  testimony  was  so  obviously  and 
inherently  improbable  as  to  leave  the  court  no 
recoarse,  without  self-atuItiflcatiMi,  except  to 
reverse. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  8074r^083;  De&  Dig.  «s> 
1159.] 

Appeal  from  Superior  Court  San  Joaquin 
County;  J.  A.  Plummer,  Judge 

Juan  Antunez  was  convicted  and  denied 
a  new  trial,  and  appeals.  Affirmed. 

Reed  M.  Clark,  of  Stockton,  and  C.  W.  Gil- 
lespie, of  San  Francisco,  for  appellant  V. 
8.  Webb,  Atty.  Oen.,  and  J.  Chaa.  Jones, 
Deputy  Atty.  Gen.,  tor  the  People. 

CHIPMAN,  P.  J.  Defendant  was  convict- 
ed of  the  crime  of  assault  with  intent  tv 
commit  rape  upon  the  person  of  Mrs.  Vic- 
toria Mlrandi,  a  married  woman,  and  was 
sentenced  to  imprisonment  for  the  term  of 
seven  years.  He  appeals  from  the  Judgment 
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and  from  the  order  tfenrlng  his  motion  for  a 
new  trial.  Tbe  sole  proposition  urged  for  a 
reversal  Is  that  the  evidence  was  Insufficient 
to  justify  the  verdict 

Defendant  testified  to  having  had  sexual 
Intercourse  with  the  prosecutrix  on  the  day 
charged  and  on  previous  occasions,  but  that 
it  was  mutually  agreeable.  He  dented  hav- 
ing assaulted  her  with  Intent  to  commit  rape 
or  at  alL  There  was  testimony  tending  to 
Impeach  the  character  of  the  prosecutrix  for 
truth,  honesty,  and  Integrity,  and  also  her 
character  for  chastity.  Her  testimony  was 
that  she  was  sick  and  confined  to  her  bed  on 
the  day  of  the  alleged  assault;  that  defend- 
ant came  Into  her  bedroom,  and  after  re- 
maining there  a  short  time  he  proposed  to 
get  In  bed  with  her;  .that  she  refused  him, 
whereupon  he  struck  her  on  the  head  and 
face  with  one  of  his  shoes,  which  he  had 
taken  ott  his  feet,  and  otherwise  assaulted 
her;;^  that  she  made  an  outcry  and  called  to 
two  children  who  were  nearby— calling  them 
by  name — and  defendant  left  her  roofn  with- 
out accomplishing  his  purpose.  One  of  these 
children,  aged  about  nine  years,  was  permit- 
ted to  testify,  and  In  some  degree  corrobo- 
rated the  testimony  of  the  prosecutrix.  The 
police  officer  who  arrested  defendant  the 
same  evening  testified  tbat  he  saw  Mn.  MLr* 
andl  at  that  time. 

"Q.  Will  you  describe  to  tbe  jury  her  condi- 
tion? A.  Well,  she  was  Mng  in  bed,  couldn't 
speak,  her  mouth  was  puffed  up  like  that,  and 
her  eyes  were  swelled  up,  couldn't  see.  Tried 
to  get  a  itatement  from  her,  and  she  couldn't 
talk  at  times:  she  couldn't  tell  at  all  any  more 
tiian  1  asked  what  bappened.  Q.  DoD*t  tell 
me  what  she  said.  A.  She  Just  motioned  like 
this  (shows).  O.  Just  that  wayT  A.  Just 
made  a  motion  like  ttiia." 

There  was  evidence  that  other  persons 
came  to  tbe  house  during  tbe  day  and  a  good 
deal  of  wine  waa  dmnk,  and  tbat  the  pros- 
ecuting witness  drank  with  the  others  and 
became  somewhat  Intoxicated. 

Tbe  Suprone  Court  said.  In  Peoplt  v.  Em- 
erson, 130  Cal.  662,  663,  62  Paa  1069: 

"If  the  evidence  which  bears  against  the  de- 
feodaot,  considered  by  itself,  and  without  regard 
to  conoictiDg  evidence,  is  sufficient  to  support 
tbe  verdict,  the  question  ceases  to  be  one  of  law 
—of  which  aione  this  court  has  jurisdiction-^ 
end  becomes  one  of  fact  upon  which  the  decision 
of  the  jury  and  the  trial  court  is  final  and  con- 
clusive." 

The  limitations  placed  upon  the  appellate 
court  and  the  rules  by  which  it  must  be  gov- 
erned are  stated  In  People  v.  Lewis,  18  CaL 
App.  359,  364,  123  Pac.  232,  234: 

"We  must  assume,  in  the  absence  of  Bome- 
tbing  in  tbe  record  upon  which  to  base  a  con- 
trary opinion,  that  the  jury  reached  a  verdict 
with  full  realization  of  their  sworn  duty,  free 
from  passion  and  prejudice.  We  must  also  as- 
sume that  tbe  teamed  trial  judge  was  satisfied 
with  the  verdict  or  he  would  bave  granted  tbe 
mcition  for  a  new  trial.  Cases  have  occurred, 
some  are  cited,  where  the  appellate  court  has 
felt  itself  constrained.  In  the  interest  of  jus- 
tice, to  override  the  conclusions  of  jury  and 
trial  court,  but  such  cases  are  rare,  and  occur , 


only  where  the  uncorroborated  testbDODy  o( 
tbe  complaining  witness  Is  so  obrloasly  and  so 
inherently  imnrobable  as  to  leave  the  court  no 
recourse,  without  self-staltlficatioa,  except  to 
reverse  the  judgment.  But  this  obvioos  and 
inherent  Imnrobability  must,  however,  Terr 
plainly  appear  before  the  reviewing  court  ahowa 
assume  the  function*  of  the  trial  jury.** 

If  tbe  jury  had  bellered  tbe  testimony  cC 
defendant,  an  acquittal  must  bave  follow^ 
They  manifestly  did  not  believe  him,  and  did 
believe  the  prosecuting  witness.  Unless  we 
can  say  that  her  testimony  wAs  **»  obrlonaly 
and  Inherently  improbable  as  to  leave  the 
court  no  .recourse,  without  self-«taltIflcation, 
except  to  reverse  tbe  Judgment,'*  we  must 
accept  the  verdict  ot  the  Jury  and  the  Judg- 
ment of  tile  court  ^ononnced  upon  It  as  Jus- 
tified. Upon  the  record  before  us  we  can- 
not say  tbat  the  prosecuUiv  witness  was 
wholly  unworthy  of  belief  nor  can  we  say 
that  the  jury  readied  their  verdict  under  the 
pressure  of  passion  and  prejudice. 

The  Judgment  and  order  are  affirmed. 

,  We  concnr:  HABT,  X;  BUBNBlTr,  J. 


(IS  Cal.  App.  73S) 
PEOPLE  V.  WHira  (Gr.  824.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.  Nov.  4,  1915.) 

CsnciNAZ.  Law  ^3>1106  —  Apfkai.  —  Tbah- 

bcbifi^Failube  to  File. 

Where  on  appeal  from  a  criminal  eonvictioB 
the  transcript  of  the  stenographer's  notes  was 
not  filed  within  the  time  allowed  by  the  court 
on  appeal,  and  no  application  was  filed  for  far- 
ther extension  of  tiine,  the  judgment  must  Im 
affirmed  (or  want  of  a  record  npiui  which  to  ex- 
amine the  merits  of  tbe  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  2890-2892;  Dee.  Dig.  «=» 
1106.] 

Appeal  from  Superior  Court,  D^  Norte 
County;  John  U  Childs,  Judge. 

George  W.  White  was  convicted  of  aasautt 
with  intent  to  commit  rape,  and  he  appealSL 
Affirmed. 

Oea  W.  Howe,  of  Crescent  City,  for  ap- 
pellant U.  8.  Webb,  Atty.  Gen.,  and  J.  Chaa 
Jones,  Deputy  Atty.  Gen.,  for  the  Pe<9l& 

CHIP3IAN,  P.  J.  Defendant  was  convict- 
ed of  assault  with  Intait  to  commit  rap& 
A  motion  for  a  new  trial  was  denied  and 
judgment  on  the  verdict  was  entered  Jnly  2, 
1915,  and  the  defendant  was  sentenced  to 
Imprisonment  at  San  Quentln  for  the  period 
of  14  years.  July  6,  1915,  defendant  served 
and  filed  his  notice  of  appeal  from  the  judg- 
ment and  order  denying  his  motion  for  a  new 
triaL  An  order  was  made  by  tbe  court  to 
have  the  notes  of  the  trial  transcribed  by  tbe 
stenographic  reporter  and  filed  with  the 
clerk,  and  on  July  17,  1915,  an  order  was 
made  by  this  court  extending  the  time  30 
days  within  which  to  make  such  transcript, 
giving  CO  days  from  July  6,  1915,  therefor. 
This  time  expired  August  26th.    No  trao- 
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Bcrlpt  lias  bean  filed  exc^  the  derk's  min- 
utes on  appeal,  and  no  a^llcaUon  baa  been 
made  for  extending  the  time  wltbln  wbldi  to 
file  transcript  of  the  stenographer's  notes 
at  tbe  trial.  We  have  before  us  no  record 
upon  which  to  examine  into  the  mertts  of 
tbe  case. 

Nothing  remains  for  ns  to  do  but  to  affirm 

the  Judgment;  and  It  la  bo  ordered. 

Weconcop;   BART,  J;  BURMCIT,  J. 


(28  C«l.  App.  748) 

PEOPLE  V.  BOSK.    (Or.  322.) 
(DIstrlet  Coart  of  Appeal.  Third  District,  Oal- 

iiomia.    Not.  4,  1916.   Behearing  Denied  by 

Supreme  Court  Jan.  8.  1^16.) 

2.  Gbiminaz,  Law  4=9llS&— Apfeaxi— Yebdict 

— EVIDBMCE. 

In  a  prosecution  for  rape  where  the  prose- 
eotriz's  testimony  was  sufficient  to  support  the 
conviction  the  trathfalaess  of  tbe  witness  was 
for  the  jury. 

[Ed.  Mote.— For  other  eases,  see  Criminal 
I^w  Cent  Dig.  H  3074-30^!  Dea  EHg.  «=. 
1159.] 

2.  Bapk  <8=>46 — Photoobaph  —  EviDKIf OK  — 

AnMISSIBII.ITT. 

It  was  not  error  in  such  prosecution  to  ad- 
mit endence  that  prior  to  the  offense  accused 
had  exhibited  to  prosecutrix  a  photograph  of  a 
naked  woman,  sioce  such  testimony  was  admissi- 
ble as  corroborative  of  the  main  charger  and  as 
tending  to  show  Uie  disposition  of  the  accused 
■nd  his  proneness  to  commit  tlie  crime  charged. 

rEd.  Note.-I\>r  other  Mses.  see  Bape,  Cent 
Dig.  8  54;  Dea  Dig.  «»46.1 

S.  CanfiNAL  ItAw  <e=>730— Peosecdtino  At- 

TOBNBT— ABGUMENT. 

In  tbe  state's  argument  In  such  prosecu- 
tion it  was  not  reversible  error  that  the  prose- 
eutlns  attorney  bad  called  accused  a  "dirty  old 
scoundrel,  where  the  inry  were  advised  by  tbe 
trial  judge  to  disregard  the  word  scoundrel. 

[Ed.  Note^For  other  cases,  see  Criminal 
Iiaw.  Cent.  Dig:  |  Dec.  Dig.  «s>730.] 

Appeal  from  Superior  Court,  Sacramento 
County;  Malcolm  G.  Glenn,  Judge. 

Fred  Bose  was  convicted  ot  rape,  and  he 
appeals.  Affirmed. 

Welsh  ft  Henty  and  R.  P.  Talbot,  all  of 
Sacramento,  for  appellant  U.  S.  Webb,  Atty. 
Oen.,  and  J.  Ohas.  Jones,  Dep.  Atty.  Gen.,  for 
tbe  People, 

BURNETO,  J.  The  conviction  was  for  the 
crime  of  lewd  and  laaclvloos  conduct  with 
a  minor  child,  and  the  appeal  Is  from  the 
Judgment  and  the  order  denying  a  motion  for 
a  new  trial. 

HI  1.  Tbe  prosecutrix  testified  positively 
to  facts  constituting  the  ofTense,  and  it  was 
for  tbe  Jury  to  determine  whether  she  was 
telling  the  truth.  We  cannot  say  that  her 
Btory  Is  Inherently  improbable,  and  no  ques- 
tion of  law  Is  presented  as  to  the  sufficiency 
of  the  evidence  to  support  the  verdict.  Peo- 
ple T.  Kuches,  120  Cal.  569,  62  Pac.  1002; 
People  V.  Emerson,  130  Cal.  503,  62  Pac.  1009 ; 
People  V.  Moore,  155  Cal.  241,  100  Pac.  688. 


[>]  2.  Appellant  oomplaJns  of  the  action 
of  the  court  in  admitting  erldence  that  prior 
to  tiie  allied  commlsidon  of  the  offense 
charged  In  tbe  Information  he  bad  exhibited 
to  the  prosecutrix  a  photograph  of  a  naked 
woman.  The  fact  Is  that  tbe  only  objection 
made  to  tbe  question  was  that  no  time  or 
place  was  fixed.  That  objection  was  met. 
however,  by  a  subsequent  question  and  an- 
swer. Bat  tlie  erldence  was  admissible  un- 
der varloas  decisions  of  the  appellate  courts 
of  this  stat&  People  v.  Scott,  24  Ca:L  App. 
449, 141  Pac.  949;  People  v.  Ah  Leo,  151  Pac 
748.  In  tbe  tatter  case  It  is  said  by  tbe  Sec- 
ond District  Court  of  Appeal :  ■ 

"^e  testimony  Is  admitted  as  corrobMatlve 
of  the  main  charge  and  as  tending  to  show  the 
dispositioQ  of  the  accused  and  his  proneness  to 
commit  the  crlme-of  the  particular  nature  in- 
volved." 

[3]  8.  The  only  other  point  made  relates 
to  the  declared  misconduct  of  the  district 
attorney  while  addressing  the  Jury,  In  call- 
ing the  defendant  "the  dirty  old  scoundrel." 
We  cannot  say  that  the  expression  was  in 
very  good  form.  It  Is  better,  of  course,  to 
avoid  such  manner  of  speecii,  but  no  preju- 
dicial error  was  committed  thereby.  Besides, 
the  Jury  were  advised  by  tbe  trial  Judge  to 
disregard  the  word  "scoundrel."  In  People 
T.  Glaze,  139  Cal.  159,  72  Pac  9^,  the  de- 
fendant was  denounced  by  the  district  at- 
torney as  "the  foul  flend  from  hell."  The 
characterization  was  certainly  as  strong  as 
In  the  case  at  bar,  and  the  language  of  the 
Supreme  Court,  with  the  prefer  charge  as  to 
the  nature  of  tbe  offense,  may  be  applied 
here: 

"The  evidence  tended  to  show  that  be  was 

Siilty.  If  be  was  guil^,  he  certainly  deserved 
e  denunciation  complained  of.  A  defendant  on 
trial  Cor  murder  Is  not  entitled  as  of  right  to  be 
spoken  of  as  if  he  were  an  innocent  man  In  an 
argument  by  the  officer  who  is  endeavoring  to 
show  that  the  evidence  proves  him  guilty." 

We  discover  no  reason  for  revering  tbe 
canse,  and  the  Jni^pQent  and  order  are  af- 
firmed. 

We  concur:  QHIPMAN,  P.  J.;  HART,  J. 

(88  Cal.  App.  m) 
NICHOLSON  et  aL  t.  LBATHAH  «t  aL 

(Civ.  1551.) 

(District  Court  of  Appeal,  Sccood  District  Cal- 
ifornia.  Oct  20,  1915.   BehearinfT  Denied 
by  Supreme  Court  Dec  16,  1915.) 

1.  Appeal  ANn  Ebbob  «8=e94  —  Becobd  — 
QnEBTtONS  Pbksented  roB  Bkview. 

Where  the  evidence  was  not  preserved  In 
the  record,  tbe  granting  of  defendants'  motion 
for  nonsuit  cannot  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  2910,  2915;  Dec  Dig.  «=» 
694.] 

2.  Wills  «=>274  —  PirrrnoN  fob  Pbobatb  — 

JUBISDICnON. 

Code  Civ.  Proc  I  1300,  declares  that  a  pe- 
tition for  probate  of  a  will  shall  show  whether 
the  person  named  as  executor  consents  to  act  or 
renounces,  the  names,  ages,  and  residences  of 
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the  heirs,  legatees,  and  devisees  so  far  as  Icnown 
to  the  petitioner,  together  witli  tiie  probable  val- 
ue of  toe  estate  and  the  name  of  the  person  for 
whom  letters  teat^entar;  are  prayed.  Section 
1290  allowB  any  one  interested  in  the  estate, 
thotigh  not  npbolding  the  will,  to  petition  for 
probate.  Held,  that  the  failnre  of  the  petition- 
er to  give  the  names  and  residences  of  the  heirs 
of  tbe  testator,  though  they  were  known,  will 
not  deprive  tbe  probate  court  of  jurisdiction; 
for  it  may  order  probate  of  a  will  upon  the  pub- 
licntion  provided  b;  section  1303,  and  its  juris- 
diction cannot  depend  upon  whether  tbe  peti- 
tioner acted  la  good  or  bad  faith  in  omitting 
the  names  of  the  heirs. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dfg.  H  628.  631;  Dec.  Dig.  ^274.] 

5.  Wills  «=*269— Pbobatb^Noticb. 

While  Code  Civ.  Proc.  S  1300,  requires  the 
mailing  of  copies  of  notice  of  the  time  appointed 
for  the  probate  of  a  will  to  the  heirs  of  tbe  tes- 
tator resident  in  the  state  if  known  to  the  peti- 
tioner, yet,  if  the  petition  does  not  disclose  the 
names  and  residences  of  the  heirs,  the  validity 
of  the  order  of  probate  is  unaffected  by  tbe  fail- 
ure of  tbe  clerk  to  mail  such  notices. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  620-625;  Dec.  Dig.  ^269.] 

4.  JuDGicBNT  4=3443— Vacation — Fbaud. 

Where  by  reason  of  something  done  by  the 
suecenfnl  party  to  the  suit  there  was,  in  fact, 
no  adversary  trial  or  decision  of  the  issue  of 
the  case,  as  where  the  unsuccessful  party  has 
been  prevented  from  exhibiting  his  case  by  fraud 
or  deception,  the  judgment  may  be  impeached 
■by  bill  m  equity. 

[Ekj.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  785,  836,  8S8;  Dee.  Dig.  «s> 
443.] 

6.  JCDGMKNT  4=:»44^PB0BATB  CoUBT. 

As  the  probate  court  has  exclusive  juris- 
diction over  probate  of  wills,  a  judgment  admit-, 
ting  .a  will  to  probate  cannot  be  questioned  otP 
account  of  tbe  fraud  of  the  executrix,  who  in 
petitioning  for  admission  omitted  the  names  of 
the  heirs  from  tbe  petition,  unless  abe  oecupteir 
a  fiduciary  relation  of  trust  and  confidence,  and 
iier  fraud  prevented  them  from  contesting  the 
will  or  from  protecting  their  rights. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {S  785,  836,  838;  Dec  Dig.  ®» 
443.] 

6.  Wills  ®=»221  —  Peobatk  —  Cancbllation 
OF  Pbobate. 

Teatator,  who  bad  married  a  second  time, 
died  in  1906  in  California.  One  of  his  children 
by  the  former  marriage  was  a  resident  of  that 
state.  The  children  had  notice  of  his  death,  and 
knew  that  lie  left  a  considerable  estate.  His 
second  wife  was  appointed  executrix,  and  in 
ber  petition  for  probate  of  liis  will  she  did  not 
give  tbe  names  of  his  children  by  the  former 
marriage,  who  were  either  disinherited  or  left 
only  nominal  sums.  Such  children  did  not  ap- 
pear to  contest  the  probate  within  the  year  after 
granting  of  probate  allowed  by  the  statute,  but 
fire  years  thereafter  they  claimed  to  have  dis- 
covered that  the  will  was  admitted  to  probate, 
and  subsequentiy  attacked  the  judgment  on  the 
groDud  that  it  was  procured  by  the  fraud  of  tbe 
executrix.  Beld,  that  the  executrix  occupied 
no  fiduciary  relation  to  them,  and  so  her  fail- 
are  to  notify  them  of  the  probate  of  which  they 
received  notice  by  publication  was  not  such  ex- 
trinsic fraud  as  warranted  the  setting  airide  of 
the  judgment 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  539-541 ;  Dec.  Dig.  «=»221.] 

7.  Flbading  ®=334— Constbuction. 

As  a  pleading  must  be  construed  most 
strongly  against  the  pleader,  it  will  be  presum- 


ed, where  a  petition  sooght  to  set  atdde  tbe 
probate  of  a  will  on  tbe  ground  that  petitioners 
were  by  fraud  prevented  from  attaddng  the  pro* 
bate,  that  petitioners  had  knowledge  of  the 
probate  within  a  year  thereafter. 

[Ed._Note.— For  other  cases,  see  Pleading 
Gent  Dig.  H  6^,  66-74;  Dec.  Dig.  ^>34.) 

8.  Appeal  and  Ebbob  ®=»843— Detgbmina- 
■now — QtTzsnoNS  fob  Detebminatiok. 

Where  the  children  of  a  testator  attacked 
as  fraudulent  conveyances  to  defendant,  the 
question  whether  the  conveyances  were  fraodn- 
lent  is  immaterial,  where  the  land,  even  if  the 
conveyances  were  fraudulent  woald  have  pass- 
ed to  the  grantee  under  the  testator's  will,  which 
had  been  duly  admitted  to  probate,  and  ooold 
not  then  be  questioned. 

[Ed.  Note.— For  other  eases,  see  Appeal 
Error,  Cent  Dig;  H  88Sl-«m;  Dec  «s> 
843.] 

Appeal  ttom  Superior  Court,  San  Diego 
County;  T.  L.  Lewis,  Judge. 

Action  by  Melissa  Ijeatham  Nicholson  and 
others  against  Helen  U  Leatham  and  otbets. 
From  a  judgment  tor  defendants,  plaintiffs 
appeal.  Affirmed. 

Hearing  in  Supreme  Court  denied.  155 
Pac.  98. 

A.  Lincoln  Walker  and  Ansd  Smith,  both 
of  Los  Angeles,  and  Luce  &  Luce,  of  San 
Diego,  for  appellants.  Sam  Ferry  Sml^  of 
San  Diego,  for  respcmdenta. 

SHAW,  J.  This  Is  an  appeal  from  a  judg- 
ment entered  upon  an  order  of  the  court 
sustaining  defendants'  demurrer  interpose 
to  the  first  and  second  counts  of  the  fourth 
amended  complaint  filed  by  the  plalntUTs  on 
August  15,  1911,  and'  from  a  judgment  of 
nonsuit  upon  a  trial  had  as  to  the  cause  ot 
action  stated  In  the  third  count  thereof. 

[1]  This  third  count  of  the  complaint  stat- 
ed In  the  usual  form  a  cause  of  action  for 
the  quieting  of  plaintiffs'  title  to  certain  real 
estate.  The  averments  therein  being  denied 
by  defendants'  answer,  a  trial  was  bad,  and 
evidence  Introduced  by  plaintiffs,  at  the  dose 
of  which  the  court  granted  defendants*  mo- 
tion for  a  nonsuit  upon  the  ground  that 
plaintiffs  had  failed  to  prove  the  allegati<»is 
of  tbelr  complaint.  Tbe  evidence  so  Intro- 
duced and  upon  wblcb  the  court  acted  is  not 
brought  up  in  tbe  transcript;  hence  there  Is 
no  record  presented  upon  whb^  it  can  be  said 
tbe  ruling  was  error.  For  this  reason  tbe 
judgment  of  nonsuit  upon  the  third  cause  of 
action  in  tbe  complaint  set  forth  most  be  af- 
firmed. 

As  app«ira  from  tbe  complaint^  ttie  seoond 
count  thereof  is  equitable  in  its  nature,  and 
purports  to  state  a  cause  of  action  aptm 
which  plaintiffs  ask  the  court  to  set  aside 
and  annul  an  order  of  tbe  conrt  ^ttlng  in 
probate,  whereby  it  admitted  to  probate  the 
last  wfU  and  testament  of  John  Tjiitbi«T», 
deceased,  the  grounds  therefor  being:  First 
that  tbe  court  liad  no  Jniisdictlon  to  make 
the  OTder  complained  of;  and,  second,  that 
conceding  Jurisdiction  rested  in  the  court 
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so  to  do.  Qie  same  was  procured  by  extrinsic 

fraud.  ! 

The  material  facts  necessary  in  considering  I 
tbe  propositions  are  as  follows:  John  Leath- 
am  died  on  January  31,  1900,  leaving  the 
defendant  Helen  L.  Leatham  as  his  widow 
and  his  children  (the  plaintiffs  herein)  b;  a 
former  marriage,  from  the  mother  of  whom 
he  was  divorced  in  1SS6.  The  defendants 
Ivy  Walsh  and  Walter  EX  Walsh  were  not 
related  to  John  Leatham,  deceased.  At  tbe 
time  of  Leatham's  death,  and  down  to  the 
filing  of  the  complaint  herein,  plaintiff  Melis- 
sa Jj.  Nicholson  was  a  resident  of  Los  An- 
geles, in  the  state  of  California,  Jennie 
lieatham  Hickox  a  resident  of  St.  George, 
Canada,  and  William  Leatham,  a  resident  of 
Benton  Harbor,  Mich.,  which  facts  and  the 
fact  tbe;  were  all  children  and  heirs  of  John. 
Leatham,  deceased,  are  alleged  to  have  been, 
at  the  time  when  the  proceedings  for  the 
probate  of  the  will  were  had,  well  known  to 
defendant  Helen  L.  Leatham.  On  October 
14,  1905,  John  Leatham,  who  was  a  resident 
of  the  city  of  San  Diego,  Gal.,  executed  In 
due  form  a  will  whereby,  without  referring 
to  them  as  bis  children,  he  gave  to  plaintiffs 
herein,  otber  than  William  Leatham,  to  whom 
no  reference  was  made,  the  sum  of  $1  each. 
All  tbe  rest,  residue,  and  remainder  of  bis 
estate  he  devised  and  bequeathed  to  his  wife, 
Helen  Li  Leatham,  defendant  herein,  whom 
he  named  as  executrix  of  said  will.  Follow- 
ing bis  death  Helen  L.  Leatham,  tbe  esecu- 
trix  nampd  in  said  will,  presented  her  peti- 
tion to  the  superior  court  of  San  Diego  coun- 
ty, praying  for  the  probate  of  tbe  will  as  the 
last  will  and  testament  of  her  deceased  hus- 
band. A  hearing  thereon  was  had  on  March 
6,  1906,  and  the  same  was,  by  order  of  court, 
admitted  to  probate.  Plaintiffs  allege  that 
at  the  time  of  tbe  making  of  said  will  John 
Leatham  was,  by  reason  of  bis  age  and  sick- 
ness, weakened  in  body  and  mind,  and  that 
defendants,  taking  advantage  of  his  condi- 
tion, conspired  to  and  did  by  means  of  frand, 
menace,  and  undne  induence  induce  him  to 
make  the  will,  which  he  would  not  have  made 
In  the  absence  of  such  menace  and  undue  in- 
fluence so  exerted  upon  him ;  that  at  the 
time  of  his  death,  he  was  the  owner  of  real 
estate  situated  In  the  state  of  California,  of 
the  value  of  upwards  of  $200,000.  Under 
the  allegations  of  the  complaint  we  must  as- 
sume as  true  that  he  left  tbe  large  estate 
as  alleged,  and  that  tbe  will  was  obtained, 
as  stated,  by  means  of  fraud  and  undue  In- 
fluence; that  plaintiffs  were  his  children 
and  heirs;  that  one  of  them,  Melissa  It.  Nich- 
olson, resided  in  this  state;  that  tbe  fact  of 
plaintiffs  being  children  and  heirs  of  her  de- 
ceased husband,  and  their  names  and  resi- 
dences, were  at  the  time  of  presenting  her 
petition  for  the  probate  of  tbe  will  known 
to  her.  Notwithstanding  the  possession  of 
such  knowledge,  it  Is  alleged  that,  contrary 
to  section  1300,  Code  of  Civil  Procednre,  she, 
in  filing  tbe  petition  for  tbe  probate  of  tbe 


I  will,  stated  therein  that,  so  far  as  known  to 
I  her,  she  and  Ivy  Walsh  were  the  only  heirs 
of  said  decedent,  and  in  said  petition  did  not 
mention  or  state  the  names  and  residences  of 
plaintiffs  as  heirs  of  deceased;  that  by  rea- 
son of  such  omission  copies  of  the  notice  of 
the  time  appointed  for  tbe  probate  of  the 
will,  which  was  duly  published  under  and  in 
accordance  with  tbe  provisions  of  section 
1303,  Code  of  Civil  Procedure,  were  not  at 
any  time  addressed  to  these  plaintiffs,  and 
particularly  to  the  plaintiff  Melissa  Leatham 
Nicholson,  who  at  the  time  was  known  by 
the  petitioner  to  be  an  belr  of  the  deceased 
and  residing  at  Los  Angeles,  In  this  stata  It 
is  further  alleged: 

''Tliat  plaintiffs  herein  did  not  know  or  learn 
of  any  disposition  of  the  property  of  said  John 
Leatham  by  •  •  •  wll!,  •  •  •  nor  that 
tbey  liad  not  been  provided  for  as  children  in 
said  pretended  will,  and  that  such  omission  was 
not  intentional,  •  *  •  prior  to  the  month  of 
December,  1910,  when  they  obtained  sucb  in- 
formation through  their  attorn^,  A.  Ldneoln 
Walker,  employed  to  act  for  tbem  one  month  be- 
fore such  December,  1910." 

[2]  As  to  the  first  pr<^o8ltIon,  the  conten- 
tion of  appellants  Is  that  the  courts  of  this 
state  do  not  acquire  Jurisdiction  to  make  an 
order  admitting  a  will  to  probate  upon  a  peti- 
tion In  due  form  filed  and  hearli^  had  there- 
on upon  proof  of  publication  of  notice  as  re- 
qnired  by  section  1303,  Code  of  Civil  Pro- 
cednre, from  which  petition  Is  omitted  the 
names  and  residences  of  the  heirs  of  the  tes- 
tator. If  sucb  names  and  residences  be  known 
to  tbe  petitioner,  and  that,  in  the  absence  of 
a  copy  of  the  published  notice  being  ad- 
dressed to  such  known  resident  heirs,  as  pro- 
vided In  section  1303,  supra,  an  order  made 
upon  such  petition  admitting  a  will  to  pro- 
bata may  be  set  aside  and  vacated  In  a  court 
of  equity,  regardless  of  lapse  of  time. 

In  our  opinion,  the  provisions  of  section 
1300,  Code  of  Civil  Procedure,  as  to  what 
the  petition  for  the  probate  of  a  will  shall 
contain,  other  than  subdivision  one  thereof 
requiring  a  statement  of  the  Jurisdictional 
facts,  are,  In  so  far  as  noncompliance  there-, 
with  affects  the  jurisdiction  of  tbe  court,  dl- 
rectory.  Any  one  interested  in  tbe  estate 
(section  1299,  Code  Civ.  Proc),  though  not 
Interested  in  upholding  the  will  (Estate  of 
Edwards,  154  Cal.  91,  97  Pac  23),  may 
present  lite  petition,  and  the  petitioner  may 
or  may  not  have  any  knowledge  or  informa- 
tion as  to  the  names  and  residences  of  heirs. 
In  the  absence  of  a  statement  contained  tn 
tbe  petition  giving  the  names  and  residences 
of  heirs  known  to  the  petitioner,  the  court  is 
as  fully  empowered  to  make  tbe  order  upon 
due  publication  of  the  notice  required  by 
section  1303,  Code  of  Civil  Procedure,  as 
though  tbe  petition  was  presented  by  a  credi- 
tor of  the  estate  having  no  Interest  in  up- 
holding the  wlU  and  to  whom  the  names 
and  residences  of  heirs  were.  In  fact,  un- 
known. In  such  case,  according  to  appel- 
lants' contention,  tbe  want  of  knowledge  by 
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■the  petitioner  confers  joiisdlctlon,  whereas 
the  suppression  of  that  which  Is  known  by 
the  petitioner  deprives  the  court  of  Jurisdic- 
tion. Thus  the  Jurisdiction  of  the  court  to 
make  an  order  admitting  a  will  to  prohate  Is 
made  to  depend  upon  the  extent  or  degree 
of  knowledge  [assessed  by  the  person  filing 
the  petition  for  the  probate  of  the  wilL 
Clearly  such  was  not  the  intent  of  the  Legis- 
lature; Indeed,  section  1300,  Code  of  Civil 
Procedure,  provides  that  even  defects  in  the 
statement  of  jurisdictional  facts  actually  ex- 
isting shall  not  affect  the  validity  of  an  order 
admitting  a  will  to  probate.  The  prohate  of 
wills  and  the  administration  of  estates  of 
deceased  persons  are  In  the  nature  of  pro- 
ceedings In  rem,  as  to  which  jurisdiction 
may  be  obtained  by  publication  of  notice. 
To  sustain  appellants'  'contention  and  hold 
that  jurisdiction  to'  make  such  an  order  de- 
pends upon  a  correct  and  truthful  statement 
of  petitioner's  knowledge  as  to  th^  names 
and  residences  of  existing  heirs  (a  fact  which 
appellants  claim  Is  not  finally  adjudicated 
by  the  probate  court,  but  can  be  raised  by 
another  action  In  another  court  at  any  snb- 
aequent  time)  would  lead  to  most  embarrass- 
ing and  Intolerable  resnlta.  Tba  iwtltdioii 
filed  and  upon  which  the  order  was  made 
after  due  publication  of  the  notice  required 
1^  section  1303,  Code  of  GItU  Procedure, 
stated  the  jurisdictional  facts  requited  by 
sabdlvlslon  one  of  section  1300,  C!ode  of  Glvll 
Procedure.  omission  from  the  petition 
of  a  statement  of  tiie  names,  ages,  and  resi- 
dences of  the  heirs,  legatees,  and  devisees  of 
the  decedent,  even  if  known  to  the  petition- 
as  alleged,  could  not  operate  to  render 
the  order  void  for  want  of  jurisdiction, 
any  more  than  omitting  from  the  petition  a 
statement  as  to  the  probable  value  and  char- 
acter of  the  estate.  Of  course,  every  oppor- 
tunity should  be  given  to  persons  Interest- 
ed In  the  succession  to  appear  and  contest 
the  will,  and,  where  the  heir  and  his  place 
of  residence  is  known,  the  petition  should 
show  that  fact 

[3]'  Where  the  names  and  residences  of 
heirs  are  shown  In  the  petition,  thus  appear- 
ing as  a  matter  of  record,  the  court,  as  a 
prerequisite  to  the  making  of  the  order, 
should  require  proof  that  copies  of  the  pub- 
lished notice  have  been  mailed  to  them  as 
required  by  section  1304,  Code  of  Civil  Pro- 
cedure. Where,  however,  the  petition  is  si- 
lent as  to  the  names  and  residences  of  heirs, 
they  must  be  deemed  by  the  clerk  to  be  un- 
known to  the  petitioner,  and  hence  he  Is 
not  required  to  mall  copies  of  the  published 
notice;  nor  Is  any  further  proof  than  that 
of  the  publication  of  the  notice  necessary 
as  a  prerequisite  to  the  making  of  the  order. 
Since  it  appeared  from  the  petition  that  the 
names  and  residences  of  heirs  were  un- 
known to  the  petitioner,  no  duty  devolved 
upon  the  clerk  to  mall  copies  of  the  pub- 
lished notice  to  any  on^  and  the  ralldity 


of  the  order  made  VM  unaffected  by  his 

failure  so  to  do. 

In  the  case  of  In  re  Charlebols,  6  Mont. 
373,  12  Paa  775,  dted  by  appellants,  an  or- 
der of  court  admitting  a  will  to  probata 
was  vacated  for  the  reason  that  the  notice 
required  to  be  published  of  the  time  and 
place  of  the  hearing  was  for  two  weeks  only, 
when  the  statute  required  that  it  be  pott- 
llshed  for  three  weeks.  Wright  t.  Simpson, 
200  lU.  66,  65  N.  E.  628,  like  the  Charlebols 
Case,  was  based  upon  a  failure  to  publish 
the  statutory  notice.  In  both  of  these  cases 
the  court  very  properly  held  that  lapse  of 
time  cpuld  not  validate  the  judgment,  whidi, 
being  dead  at  Its  birth,  could  be  attached 
anywhere  or  in  any  form  of  proceeding.  Un- 
doubtedly such  is  the  law.  In  the  case  of 
Floto  T.  Floto,  213  lU.  438,  72  N.  E.  1092,  the 
facts  as  stated  were  almost  Identical  with 
those  in  the  case  at  bar,  and,  while  the  de- 
cision supports  appellants*  contention,  it  ap- 
pears to  have  been  based  upon  what  was 
said  in  Wright  T.  Simpson,  wherein  the  order 
was  made  without  process  of  any  kind, 
which  fact  was  apparently  overlooked  by 
the  court. 

[4,6]  It  Is  next  insisted  that,  conceding  the 
court  had  Jurisdiction  to  make  the  order, 
Helen  I*  Leatham,  executrix,  and  code- 
fendants,  as  shown  by  the  facts  pleaded, 
were  guilty  of  acts  of  omission  and  commis- 
sion the  purpose  of  whidi  was,  not  only  to 
prevent  appellants  from  appearing  at  the 
hearing  of  the  proceedings  for  the  probate 
of  the  will,  but  intended  to  prevent  them 
from  ""^^irtng  Investigation  or  inquiry  as  to 
the  disposition  of  the  property  made,  by  tbetr 
deceased  fother,  and  that  by  reason  tbereitf 
they  were  for  a  period  of  neariy  six  yesn 
prevented  from  asseiting  their  ri^t  to  share 
In  the  property  so  left  by  deceased.  In  the 
case  of  Bacon  t.  Bacon.  100  CsL  477,  89  Pse. 
317,  the  8upr«ne  Court,  after  saying  that 
"a  bUl  In  equity  will  not  Ue  to  set  aside  a 
Judgment  obtained  by  means  of  perjured 
testimony  or  forged  documents,  introduced 
In  eTfdence  in  support  of  a  contested  lane 
of  fact,**  quotes  from  United  States  r. 
Thioekmortim,  fiSU.  &  66,2SL.Ed.93,as 
follows ; 

"Bat  there  is  an  admitted  exception  to  this 
general  rule  in  cases  where,  by  reason  of  some- 
thing done  by  the  successful  party  to  a  suit, 
there  was.  In  fact,  no  adversary  trial  or  ded- 
sion  of  the  iasne  in  the  case.  Wliere  the  nntoe- 
cessful  party  has  been  prevented  from  exhibitinz 
fully  his  case,  by  fraud  or  deception  practiced 
on  bim  by  bis  opponent,  as  by  keeping  him 
aw&y  from  conrt,  a  false  promise  of  a  compn- 
mise,  or  where  tlie  defoidant  had  never  wd 
knowledge  of  the  suit,  being  kept  in  ignorance 
by  the  acta  of  the  plaintiff,  *  *  *  and  sim- 
ilar cases  which  show  that  there  never  has  beea 
a  real  contest  in  tiie  trial  or  hearing  of  the  cue, 
are  reasons  for  which  a  new  suit  may  be  mm- 
tained  to  set  aside  •  •  *  the  former  jodf 
ment  or  decree  and  open  the  case  for  a  new  and 
a  fair  hearing." 

Further  discussing  the  proposition,  the  Su- 
preme Court  of  California  says: 
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*^he  gravamen  of  the  rule  thus  ezpreiMd  lies 
tn  the  fact  that  *tbe  unsuccessful  party  has  been 
prevented  from  exhibiting  fully  nis  case,'  -  and 
consequently  that  there  bos  been  "no  adversary 
trial  or  decision  of  the  issue,'  no  'real  contest  at 
the  trial/  or,  as  stated  in  Pico  v.  Oohn,  91  CaL 
185  [25  Pac.  970,  27  Pac.  537.  18  L.  R.  A. 
336,  26  Am.  St.  Bep.  159],  no  'fair  aubmladon 
of  the  controversy.'  ^ 

In  the  Broderick  Will  Case,  21  WaU.  608, 
22  L.  Ed.  699,  it  la  said : 

"A  court  of  equity  has  not  jurisdiction  to 
avoid  a  will  or  to  set  aside  the  probate  thereof 
on  the  ground  of  fraud,  mistaket  or  forgery, 
this  being  within  the  exclusive  jurisdiction  of 
the  courts  of  probate;"  and  also  that  a  court 
of  equity  will  not  "give  relief  by  charging  the 
ezecotor  of  a  will  or  a  legatee  with  a  trust  in 
favor  of  a  third  person,  alleged  to  be  defrauded 
by  the  forged  or  fraudulent  wilL  where  the  court 
of  probate  could  afford  relief  by  refufdng  pro- 
bate of  the  wiU  in  whtde  or  in  iMrt." 

The  pnAate  omrt  Is  rested  with  ezclmATe 
Jurisdiction  orer  the  inwbate  of  wills  (Xncy 
T.  Mnir,  161  CaL  Sn.  90  Pac.  832,  121  Am. 
St  Bep.  117;  Langdon  v.  Bladcbnni.  109 
CaL  26.  41  Pac.  814),  and,  as  we  take  it,  the 
mle  ts  absolute^  save  in  cases  where  thore 
has  been  a  breacii  of  dair  ulidng  from  a 
fiduciary  relatlott  on  the  part  of  thoae  secnr- 
ing  the  probate  of  tSie  wlU,  ttiat  Ute  acts  al- 
leged to  oonsdtate  extrinsic  fraud  most  be 
such  as  operate  to  prevent  the  heir  from  ap- 
pearing in  the  probate  court  and  Hiere  con- 
testing the  will  and  ediibltlng  fully  hla  case 
against  Its  being  admitted  to  probate.  Oth- 
erwise a  court  of  equity  is  without  Juris- 
diction to  afford  relief. 

[9,  7]  Gonstmlns;  the  complaint  most 
strongly  against  the  pleader,  do  the  facta 
stated  show  any  breach  of  duty  arising  from 
a  fiduciary  r^tUm  existing  between  Helen 
L.  Leatbam,  the  executrix,  who  secured  the 
order  admitting  the  win  to  probate,  and 
these  appellants,  who,  as  appears,  were  all 
adults  harlng  their  own  serrate  homes?  As 
to  tht  natural  r^1jon.ezl^ing,  the  complaint 
alleges  that  plalntUTs  hare  "no  certain  knowl- 
edge of  the  marriage  of  *  *  *  Helen  Ij. 
Leatham  to  the  said  John  Leatliam,  but  have 
always  supposed  and  been  Informed  that 
said  Helen  Ij.  Ijeatbam  was  the  stepmother 
ot  Ifellssa  Iioatham  Mcbolson."  Conceding 
that  this  is  a  sufficient  allegation  that  the 
executrix  was  the  stepmother  of  Melissa, 
such  tact,  under  the  circumstances,  created 
no  relation  of  trust  and  confidence  oat  of 
which  any  special  dnty  was  imposed  upon 
Helen  Mnlcahey  v.  Dow,  ISl  Cal.  73,  63 
Pac  158.  And  since,  as  executrix,  she,  rep- 
resented the  legatees  and  devisees,  rather 
than  the  heirs,  she  owed  the  latter,  as  heirs, 
no  special  duty  to  took  after  or  care  for  their 
Interest  Goodrich  t.  Ferris  (O.  G.)  14S  Fed. 
844. 

It  is  strongly  urged  that  the  acts  of  de- 
fendants were  designedly  of  a  character  not 
only  to  prevent,  bat  that  they  did  prevent, 
the  plaintiffs  from  initiating  a  contest  of  the 
will  until  the  time  therefor  had  expired,  thus 
enabling  defendants  to  procure  Its  final  pro- 


bate by  collateral  fraud.  Bearing  In  ndnd 
that  plaintiffs,  under  the  statute,  had  one 
year  from  the  n^witiTig  of  the  order  within 
which  to  appear  and  enter  a  contest  of  the 
will,  we  must,  at  the  ilsk  of  some  repetttion, 
reffer  to  the  fftcts  upon  which  this  contention 
Is  based,  all  of  whlidi  are  facts  affecting 
Melissa  Leatham  Nicholson  alone.  The  state- 
ment of  such  facts  Is  not  only  meager,  but 
the  allegations  thereof  are  evaslTe  and  am- 
biguous. As  stated,  John  Leatham  died  at 
San  Diego  on  January  81.  1906.  knowledge 
of  which  fact  at  the  time,  since  It  Is  not  de- 
nied, must  be  deemed  admitted  by  plalntlffs,- 
wbo,  knowing  of  his  death,  also  knew  they 
were  his  children  and  as  such,  in  the  ab- 
sence  of  a  will,  entitled  as  heirs  to  share  in 
an  estate  consisting  of  real  and  personal 
property  of  a  value  of  more  than  $200,000. 
With  this  Imowledge,  they  must  be  charged 
with  notice  that  the  world  moves  on;  and, 
claiming  an  interest  in  the  property  of  de- 
ceased, they  must  be  likewise  charged  with 
knowledge,  not  only  of  their  own  status  and 
rights  as  affected  by  the  death  of  their  father, 
but  as  well  of  the  status  of  the  property  left 
by  him.  Yet  with  this  knowledge,  and  not- 
withstanding frequent  interchange  of  visits 
between  Helen  L.  and  Melissa  between  Jan- 
uary SI,  1906.  the  time  of  the  death  of  John 
Leatham,  and  November,  1910,  neither  she 
nor  her  coplaintiffs  made  any  inquiry  or  ef- 
fort to  ascertain  what  disposition  their  an- 
cestor had  made  of  the  large  estate  of  which, 
to  thrir  knowledge,  he  was  possessed  at  the 
time  of  his  death.  It  is  alleged  that : 

TlaintiffB  did  not  know  or  learn  of  any  dispo- 
siticai  of  the  property  of  John  Leatham,  by  deed, 
will,  or  otherwise,  nor  that  they  had  not  been 
provided  for  as  children  in  said  pretended  will, 
and  that  such  omission  was  not  intentional,  nor 
of  the  false  statements  and  fraudulent  scheme 
to  keep  them  from  obtaining  the  property,  theirs 
of  right  aa  heirs,  by  the  means  oi  said  false  and 
fraudulent  proceedings  in  the  said  superior 
court,  prior  to  the  mouth  of  December,  1010, 
when  uwy  obtained  soch  Information  through 
their  attorney,  A.  Lincoln  Walker,  employed  to 
act  for  them  one  month  before  sndi  December, 
1910." 

To  our  minds,  this  allegation  Is  entirely 
consistent  with  the  fact  that  plaintiffs  knew 
at  the  time  that  deceased  had  left  a  will, 
pretended  or  otherwtsa  Whether  or  not  It 
disposed  of  his  property  depended  upon  its 
terms,  validity,  and  due  execution.  They 
likewise  knew  that  under  Its  provisions,  oth- 
er than  $1  each,  no  property  was  left  to  them, 
but  did  not  know  until  December,  1910.  that 
such  omission  was  not  intentional.  In  other 
words,  they  knew  deceased  had  left  a  will 
whereby  each  was  made  a  legatee  to  the  ex- 
tent of  $1  only,  but  during  a  period  of  five 
years  labored  under  the  impression  that  the 
will  was  valid,  until  th^r  attorney  Informed 
them  of  his  discovery  that  it  was  the  result 
of  undue  Influence  constituting  fraud  exerted 
upon  the  testator  by  defendants.  The  amend- 
ed complaint  Is  not  verified,  but  had  It  been, 
such  fact  could  not  Justify  charging  the  aX- 
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fiant  with  perjury  based  npon  the  claim  that 
he  bad  falsely  sworn  that  he  did  not  know 
that  John  Leatham  had  left  what  purported 
to  be  his  last  will  and  testament  Onr  ooncln- 
slon  In  this  regard  Is  further  borne  out  by 
the  fact  that  It  appears  from  the  decree  of 
distribution  made  on  October  1907,  one 
year  and  seven  months  after  Qie  making  of 
the  order,  the  legacies  bequeathed  to  plaln- 
tUTs  were  theretofore  paid  them.  It  is  also 
alleged  that: 

"No  notice  or  knowledgft  of  any  probate  pro- 
ceediogfl  was  ever  sent  to  these  plabtiffB  or 
any  of  them,  *  *  •  nor  did  tbej  know  of 
said  proceedings,  nor  were  they  or  apy  of  them 
represented  therein,  and  were  prevented  from 
flo  appearing  or  being  represented  by  the  fraud, 
false  represoitations,  and  dee^^on  of  the  court 
on  the  part  of  the  said  Helen  X.  Leatham,  ex- 
ecutrix." 

Admitting  there  was  no  notice,  other  tiian 
the  conceded  publication  thereof  required  by 
the  statute,  and  that  th^  did  not  know  of 
the  time  set  tor  the  hearing,  at  whldi  the 
order  attadced  was  made,  and  that  by  -reason 
of  want  of  such  notice  they  were  not  r^ne* 
aented,  such  allegation  does  not  negative  the 
tact  ^t  during  the  whole  of  the  year  follow- 
ing the  mahing  of  the  order  they  had  fall 
knowledge  of  the  proceedings  taken  at  the 
hearing,  and  during  which  year  their  right  to 
rater  a  contest  continued. 

"In  tiie  absence  of  positiTe  averment  to  the 
contrary,  it  maat  be  presumed  that  plaintiff 
bad  actual  knowledge  of  the  order  admitting  the 
will  to  probate  made  nearly  a  year  after  its  of- 
fer fOr  probate,  either  at  tbe  tune  It  was  made, 
or  very  shortly  thereafter  and  within  time  for 
cMitest."  Tracy  t.  Huir,  aapra. 

It  further  appears  that  after  the  death 
of  John  Leatham  the  relations  between  Melis- 
sa and  defendants  were  cordial  and  friend- 
ly, and  that  they  frequently  visited  each 
other,  and  on  occasions  before  and  after  the 
making  of  the  order  admitting  the  will  to 
probate  and  the  making  of  the  decree  of  dis- 
tribution tbey  told  her  that  she  and  her 
children  would  be  amply  provided  for  and 
her  Interest  carefully  looked  after,  aud  that 
In  Hay,  1906,  Helen  L.  told  Melissa  that  she 
(Melissa)  had  been  abnndantiy  provided  for 
by  John  Leatham,  and  should  not  worry 
about  her  financial  condition,  all  of  which 
Is  consistent  with  another  allegation  that 
Helen  L.  claimed  to  John  Leatham  In  hia  life- 
time that  he  bad  already  advanced  to  Melis- 
sa her  full  share  of  his  estate.  What  Is  said 
by  the  Supreme  Court  in  Del  Campo  v.  Cam- 
artllo,  154  Cal.  660,  98  Pac  1055,  wherein  the 
facts  were  similar  to  those  In  tbe  case  at 
bar,  is  pertinent: 

"Both  before  and  since  the  mother's  death  the 

flaintiffs  and  defendants  have  frequently  met  in 
riendly  relations.  It  does  not  appear  that  ei- 
ther  of  the  plaintiffs,  or  any  one  of  said  firm  of 
attorneys,  has  ever  asked  the  defendants  to  -«x- 
plain  the  alleged  statements  of  tbe  mother  to 
plaintiffs  that  all  her  property  was  to  go  equally 
to  all  the  heirs.  Due  diligence  required  that 
such  inquiry  should  have  been  made,  and  also 
that  they  should  inquire  of  each  other.'* 


So  here,  with  the  knowledge  possessed  by 
plalntUTs.  dne  diligence  required  that  tbey 
should  make  some  inquiry  and  Investigation 
as  to  what  disposlHon  th^  father  had  made 
of  his  property.  See,  also,  as  bearing  npm 
the  question  generally,  the  following  eases: 
Shaln  V.  Sresovlch,  104  Cat  405.  38  Paa  51; 
Mulcahey  v.  Dow,  supra;  Estate  of  Davis, 
136  CaL  S96.  69  Pac.  412;  Estate  of  Twomb- 
ley,  120  CaL  350,  52  Pac.  815;  Goodrich 
Ferris  (C.  a)  146  Fed.  844. 

Since  we  are  of  the  opinion  Uiat  the  com- 
plaint falls  to  state  facts  constituting  any 
ground  which  would  warrant  a  court  of  equi- 
ty In  setting  aside  the  order  admitting  the 
will  to  probate,  it  must  necessarily  fcdlow 
that  the  decree  of  distribution,  made  in  ac- 
cordance with  the  provlalons  of  the  will 
and  under  which  the  property  of  deceased 
was  distributed  must  likewise  be  upheld. 
Estate  of  Davis,  supra;  Tracy  v.  Mnir, 
su^ra. 

[S]  This  brings  us  to  a  consideration  of  the 
first  count  of  the  complaint,  whereby  it  is 
sought  to  have  certain  conveyances  of  real 
estate  made  to  Helen  L.  Leatham  by  John 
Leatham  set  aside  and  annulled  upon  the 
ground  that  they  were  procured  by  fraud  and 
undue  influence.  Except  as  to  three  legacies 
of  $1  each,  all  the  property  of  John  Leatham 
was,  under  the  terms  of  the  will,  bequeathed 
and  devised  to  his  wife,  Helen  L.  Leatham. 
to  whom  It  was  decree  entered  In  accord- 
ance with  the  provisions  of  the  will  distribut- 
ed. Hence,  If  the  conveyances  were  set  aside 
and  the  property  held  to  belong  to  the  es- 
tate of  John  Leatham,  deceased.  Helen  L.,  as 
sole  residuary  legatee,  would  succeed  to  the 
Utie  thereto  under  the  decree  of  distribution. 
Therefore  no  purpose  could  be  subserved  in 
considering  or  deciding  the  question.  In  no 
eveot,  under  our  view  of  the  case,  have  the 
plaintiffs  any  interest  In  the  qoeatioiL 

Tbe  judgment  Is  afflnned. 

We  concur:  CONBBT,  P.  J.;  JAMES.  J. 

^""^^       (2S  Cal.  App.  7MJ 
PEOPLE  V.  DIAI*   (Cr.  417.) 
(District  Court  of  Appeal,  Second  District.  Cah- 

fomla. .  Nov.  3, 1915.) 
L  CsiMlNAi.  Liw  «s»369— BviDEKCB— Othik 

OFraNSES. 

In  a  prosecution,  for  vlolatim  of  Local  Op- 
tion Law  (Sl  1011,  p.  602)  |  13,  maUng  it  on- 
lawful  for  any  person  to  sell,  furnish,  distribute, 
or  give  away  any  alcoholic  liquors  within  no-li- 
cense territory,  except  as  provided  ia  section  16* 
testimony  showing  ^es  of  liquor  other  than  tiie 
one  charged  was  erroneously  received  ;  the  crime 
not  being  of  a  nature  to  render  material  the 
fact  of  the  commission  of  other  offenses  aa  beat^ 
ing  npon  the  intent  with  which  the  offense  diarg- 
ed  was  committed. 

[Ed.  Note.— For  other  easea,  see  Criminal 
hiw,  Gent  Dig.  H  822-824;  Dec.  Dig.  «=»369.1 

2.  INDIOTMKNT  AW  INFOBMATIOK  <S=>167  — 

Surplusage— NacKssrrr  of  Pboof. 

In  a  prosecution  for  a  violation  of  Local 
Option  Law,  I  13,  making  it  unlawful  for  any 


4s9Por  etlwr  eases  ms  tun*  topic  sad  KBT-NUMBER  ID  all  K«y-Nambarsd  DlgesU  and  Indwwa 


Digitized  by 


Google 


CaD 


PEOPLE  T.  DIAIi 


971 


p«r8on  to  sell,  fnrttisb,  distribute,  or  give  away 
any  alcoholic  liquors  withiu  Do-liceuse  territory, 
except  as  provided  in  section  16,  stating  the  in- 
stances in  wbid)  such  liqaors  may  be  sold  or  di^ 
tnbtited,  although  the  information  expressly  ex- 
cluded the  defendant  from  the  excepted  classes, 
no  evidence  that  he  was  not  comprised  in  such 
a  class  was  required  to  establish  the  <^arge, 
since,  as  the  information  need  not  allege  that  an 
accused  does  not  come  within  the  exceptions,  the 
statement  of  the  exceptions  may  be  disregarded 
as  surplusage. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Die.  I  681;  Dea  Dig. 

3.  C&imsAL  l4^w  i^s»118&— Atokal  and  Eb- 
BOR— Habhlesb  Ebbob— Adiobsion  of  Bvi- 

DENCB. 

In  a  prosecution  for  violatloQ  of  Local  Op- 
tion Law,  S  13,  by  selling  liquor  in  no-licenae 
territory,  where  the  offense  was  established  by 
the  testimony  of  two  witnesses  bearing  directly 
on  the  commission  of  the  acts  charged  In  the 
information,  which  witnessea  were  unlmpeadied 
and  uncontradicted,  the  improper  admission  of 
testimony  relating  to  oftenses  by  the  defendant 
prior  to  that  charged  was  not  such  error  as  call- 
ed for  reversal,  in  view  of  Const,  art.  6,  I  4%, 
forbidding  the  setting  aside  of  a  judgment  on  ac- 
count of  the  improper  admlsrion  of  evidence,  un- 
less, after  an  examination  of  the  entire  case,  in- 
cluding the  evidence,  the  court  shall  be  of  opin- 
ion that  the  error  resulted  in  a  miacarriage  of 
justice. 

[Ed.  Note.:— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  821S-3219,  8221,  8230 ;  Dec. 
Dig.  «a»1186.T 

Aroeal  from  Superior  Court,  San  Bernar- 
dino County;  J.  W.  Curtis,  Judge. 

A.  Dial  was  convicted  of  misdemeanor  in 
selling  alcoholic  liquors  in  no-license  terri- 
tory, and  he  appeals,  AfBrmed. 

Allison  &  Dickson,  of  San  Bernardino,  for 
appellant  tl.  S-  Webb,  Atty.  Gen.,  and  Rob- 
ert M.  Clarke  Deputy  At^.  Gen.,  for  the 

CONRET,  P.  J.  The  defendant  was  con- 
victed of  the  crime  of  misdemeanor  commit- 
ted on  the  7th  day  of  March,  191S,  in  that, 
according  to  the  information,  he  did  "eell. 
furnish,  distribute,  and  give  away  alcoholic 
liquors  to  another,"  etc.,  within  the  Third 
saperrisorlal  district  of  San  Bernardino 
comity,  that  being  no-license  territory,  estab- 
lished as  such  hy  election  pursuant  to  the 
local  option  law  (Stats.  1911,  p.  599).  We 
may  perhaiM  assume  that  he  apiKals  from 
the  judgment,  as  that  la  the  claim  made  in 
Ills  counsel's  brief,  altboogh  the  notice  of 
amKAi  iB  defective. 

[1,t]  In  addition  to  the  testimony  of  wit- 
nesses concerning  the  tranaactlon  occurring 
on  the  7th  of  March,  when  he  delivered  In^ 
toxicating  liquor  to  one  Lb,  S.  Rooney,  the 
prosecution  was  permitted,  over  d^endant's 
objection,  to  introduce  1»stimotty  showing 
other  sales  ot  Uqura*  made  the  d^endant 
to  persona  other  than  Botmey  on  the  14th  day 
of  February  and  on  the  2lBt  day  of  Febm- 
ary^  1915.  The  only  error  pointed  out  on  be- 
tialf  of  the  defraidant  as  a  ground  for  re- 
versal of  the  judgment  consists  in  the  ad- 


mission of  the  testimony  concerning  these 
prior  sales.  We  are  satis0ed  that  such  tes- 
timony should  not  hare  been  received. 

In  People  t.  O'Brien,  96  Cal.  171,  31  Pac; 
45,  the  crime  charged  was  that  of  altering  a 
public  record,  which  act  was  a  violation  of  a 
penal  statute.   The  court  said: 

"And  while  it  is  trne  that  In  certain  cases,  like 
forgery  and  -embezzlement  It  is  permissible  to  in- 
troduce evidence  concerning  other  acts  of  the 
same  nature,  for  the  purpose  of  establishing  a 
guilty  intention,  no  such  rale  applies  in  cases 
of  this  kind,  where  the  very  ground  upon  which 
the  prosecution  relies  for  a  conviction  is  that  a 
performance  of  the  acts  mentioned  in  the  stat- 
ute constitutes  a  crime,  regardless  of  any  fraud- 
uloit  intention." 

The  local  cr^ion  law  (section  13)  makes  it 
tmlawful  for  any  person  to  sell,  furnish,  dis- 
tribute, or  give  away  any  alcoholic  liquors 
within  no-license  territory,  except  as  prorld- 
ed  in  section  16.  Section  16  states  the  in- 
stances In  which  such  liquors  may  be  sold  ot 
distributed. 

In  the  Hatter  of  Kate  Uerltz,  166  CaL  298, 
135  Paa  1129,  the  same  statute  was  under 
consideration,  and  it  was  claimed  that  the 
Information  was  insnffldent  because  the  de- 
fendant was  not  mentioned  as  being  without 
the  ex(%pted  classes  named  in  section  16  of 
tlie  act— pharmacists,  manuAustnrers,  and 
the  like.  The  court  said: 

"Even  if  we  might  pass  upon  the  sufficiency  of 
a  complaint  upon  habeas  corpus  where  an  at- 
tempt IS  made  in  a  pleading  to  charge  an  offense, 
we  would  find  ample  authority  against  petition- 
er's point  The  excepted  classes  are  not  men- 
tioned in  the  definition  of  the  offense,  and  it  is 
therefore  not  necessary  to  enumerate  them,  nor 
to  declare  the  defendant  not  a  member  of  any 
one  of  them  in  drafting  a  complaint  or  informa- 
tion. The  authorities  almost  without  eonfiict  de* 
Clare  that  a  ocnnplalnt  indictment  or  informa- 
tion need  not  allege  that  an  accused  comes  with- 
in exceptions  mentioned  in  the  statute  upon 
which  the  prosecution  Is  founded"~citing  cases. 

So  here,  although  tiie  Information  In  this 
case  excludes  the  defendant  from  the  except- 
ed classes,  the  statement  of  such  exceptions 
may  be  regarded  as  surplusage,  and  no  evf^ 
deuce  thereof  was  required  to  establish  the 
charge.  TtAs  was  defensive  matter  of  which 
the  defendant  might  avail  himself  by  evir 
dence.  If  be  so  desired.  ' 

In  Chlpman  v.  People,  24  Colo.  520,  62  Pac. 
6T7,  the  defendant  was  convicted  for  selling 
liquor  without  a  license.  After  pointing  out 
that  under  the  statute  a  sale  by  any  person 
without  a  legal  license  therefor  was  unlaw- 
ful, the  Supreme  Court  said: 

*T?he  purpose  for  which,  or  the  Intent  with 
which,  the  sale  in  question  is  made,  is  not  im-: 
portant.  The  mere  doing  of  the  prohibited  act 
constitutes  the  offense,  and  the  specific  intent 
with  which  such  act  is  done  is  ImmateriaL  The 
admission  of  evidence  of  other  similar  offenses, 
therefore,  could  not  have  been  otherwise  than 
prejudicial  to  the  defendant,  and  we  cannot  say 
that  such  incompetent  evid^ice  did  not  contrib* 
ute  to  the  verdict" 

In  Walker  v.  State,  72  S.  W.  4X0.,  the  Court 
of  Criminal  Appeals  of  Texas  declared  that, 
if  the  transactions  introduced  or  the  sales 
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testlfled  abont  at  occaniiiff  prior  to  the  par- 
ticular offense  charged  were  transactions  be- 
tween Uie  defendant  and  another  party  than 
the  one  concerned  as  purchaser  In  tbe  prin- 
idpal  transaction,  evidence  of  snch  prior 
sales  would  not  be  admissible  if  the  trans- 
action In  band  showed  clearly  and  distinctly 
a  sale,  '^hererer  facts  testlfled  in  regard 
to  the  case  on  trial  are  plain  and  certain, 
extraneous  matter  cannot  be  Introduced  un- 
der the  rule  In  regard  to  system,  developing 
the  res  gestip,  or  proving  intent" 

In  People  v.  Santagata,  130  App^  DIt.  225, 
114  N.  T.  Supp.  S21,  the  defendant  was  con- 
victed <tf  a  felony  committed  in  the  unlawful 
selling  of  cocaine,  contrary  to  the  provisions 
of  a  statute.  Concerning  evidence  received 
over  defendant's  objection  tending  to  prove 
prior  sales  of  cocaine  by  bim,  the  court  said: 

"Tbe  reception  of  tbu  testimony  was  error, 
for  two  reasons:  First,  because  It  was  evidence 
of  other  crimes,  and.  where  no  qaestion  of  in- 
tent  was  involved,  inadmissible"— dting  cases. 

Tbe  rule  Is  very  fully  stated,  with  authori- 
ties, In  Woollen  and  Thornton  on  the  Iaw  of 
Intoxicating  Liquors,  i  931. 

While  the  declstons  are  not  all  consistent 
with  th<»e  above  mentioned,  and  there  seem 
to  be  no  California  cases  covering  this  par- 
ticular question  in  prosecutions  for  Illegal 
sales  of  Intoxicating  liquors,  we  think  that  a 
ruling  admitting  such  testbnony  would  not 
be  In  harmony  with  the  decisions  in  this 
state  involving  the  same  principle^  In  Peo- 
ple r.  King,  23  Gal.  Ax^.  269,  187  Pae.  10761, 
where  the  defendant  was  prosecuted  on  a 
charge  of  embex^ement,  it  was  held  error  to 
allow  the  prosecntloQ  to  prove  other  acts  of 
embezzlement  committed  by  the  defendant  at 
earlier  dates  and  In  wholly  disc<Hmected 
transactions. 

[S]  But  wlille  we  agree  with  appellant  that 
the  testimony  to  which  he  objects  diould  not 
have  been  admitted,  m  are  further  of  tbe 
opinion  that  the  error  complained  of  does  not 
furnish  a  sufficient  reason  for  reversal  <tf 
tbe  Judgmmt  in  this  case.  The  accusation 
against  defendant  la  established  by  the  tes- 
timony of  two  witnesses  who  testify  directly 
to  tbe  commlssloQ  of  the  acts  charged  in  the 
information,  ^e  record  fails  to  show  that 
these  witnesses  were  impeached  or  contra- 
dicted in  any  partlcolar.  No  evidence  was 
offered  by  the  defendant,  except  the  test!-, 
mony  of  one  witness  which  was  confined  to 
one  of  these  earlier  transactions.  The  evi- 
dence left  no  room  for  doubt  In  tbe  minds  of 
tbe  jurors.  Tbey  were  bound  to  find  the  de* 
fendant  guilty  and  could  not  have  done  oth- 
erwise without  violation  of  their  oaths.  The 
case  comes  clearly  within  the  provisions  of 
section  4^  of  article  6  of  the  Constitution, 
which  forbids  us  to  set  aside  a  judgment  on 
account  of  tbe  Improper  admission  of  evi- 
dence, "unless  after  an  examination  of  tbe 
entire  case,  Including  the  evidence,  the  court 
shall  be  of  tbe  opinion  that  tbe  error  com- 


plained of  has  resulted  In  a  ndscairiage  c( 

justice." 
Tbe  judgment  la  affirmed. 

We  concur:  JAMES,  J.;  SHAW.  J. 


(28  Cftl.  App.  C9B> 

HBa^ET  T.  SUTRO  &  CO.   (Civ.  1566.) 
(District  Court  of  Appeal,  First  Diatrict,  Oali- 
fomia.   Not.  3,  1915.) 

1.  Bicxs  AND  Notes  ^=»36S  —  BraHn  w 
HoLDEE— "Good  FjirrH." 

Bad  faith  may  be  invoked  to  defeat  Ibe 
rights  of  the  holder  of  negotiable  paper,  eveo 
though  parcbaaed  before  maturity  for  a  valoable 
consideration,  and  in  tbe  ordinary  course  of  boa- 
ness ;  tbe  phrase  "in  good  faith  importing  that 
the  transaction  involved  was  honestly  conceived 
and  consummated  without  collusion,  fraud,  or 
Icnowledge  of  fraud,  and  without  attempt  to  as- 
sist la  a  fraudulent  or  otherwise  nnlawftil  d«- 
sign.  It  la  sufficient  to  constitute  **gi>od  MOT 
that  the  holder  did  not  have  in  mind  tbe  defect 
of  title  at  the  time  when  he  took  tbe  instrument, 
although  be  ma;  bare  had  notice  at  some  pre- 
vious time. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Not^Cent.  Dig.  H  944.  903,  969;  Dec  Dig. 

For  other  definitions,  see  Words  and  Phraseih 

First  and  Second  Series.  Good  Faith.] 

2.  PbINCIPAL  AlTD  AOKNT  «S3l77— NOTKS  TO 
AOENT. 

Notice  to  a  stockbroker's  cashier  of  the  loss 
of  plaintiffs  negotiable  bond  and  a  wamiag  not 
to  purchase  it  was,  as  matter  of  law,  notice  to 
defendant  of  that  fact  at  tbe  time  tbe  notice  was 
given ;  but  the  mere  giving  of  sucb  notice  would 
not  establish  defendant's  bad  faith  la  sabee- 
quentiy  purchasing  and  aelling  the  l>nnd  when 
defendant  did  not  have  In  mind  plaintiff's  owaer- 
ship  and  loss,  as  defendant  was  under  no  obli- 
gation to  Incumber  its  memory  or  the  minute* 
of  ita  business  with  a  record  of  tbe  notice  of  ti^ 
loss,  so  as  to  make  It  liable  for  conversion. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  ||  670-679;  Dea  Dig. 
177.] 

3.  Troves  and  Convkesion  «=>40  —  Loss  or 

NBOOTIABU  INBTBUHEKT  —  SUBSBOtrCRT 
PUBOKASB  AND  SaUB— OOOD  FAJTH— SlTm- 

ciENCT  OP  Evidence. 

In  an  action  against  a  stockbroker  for  tbe 
conversion  of  a  negotiable  bond,  which  it  had 
bought  and  sold  in  the  course  of  business  qa 
commission,  after  being  notified  by  plaintiCf  of 
its  loss,  evidence  held  to  justly  finding  of  stock- 
broker's good  faith. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion.  C»t  Dig.  %%  232-244;  Dc&  Dto. 
^^40.] 

4.  LmnATHnr  or  Aonons         —  Coirm- 

SION— NBaOTlABLB  BoND. 

An  action  for  the  conversion  of  a  bond  by 
defendant  stockbroker  who  bad  purchased  and 
sold  it  on  commission  after  notice  of  its  loss, 
commenced  idx  years  and  elaht  months  titer  de- 
jEendant  had  purchased  tbe  bond,  and  years 
and  five  months  after  It  bad  sold  it,  was  barred 
by  the  three-year  limltatiim  eontoined  in  Cods 
Civ.  Proc  I  338,  subd.  3. 

[Ed.  Note.— For  other  cases,  see  Iiimitati<»  ai 
Actions,  CenL  Dig.  H  143-145;  Dec  Dig. 
32.] 

5.  Tbovbb  and  Contkbsioh  «=334— EviDKNa 
—Good  Faith. 

In  an  action  for  the  conversion  of  a  nego- 
tiable bond  by  a  stockbroker,  who  bad  parcbaa- 
ed and  sold  it  la  tbe  coarse  of  bnsincae  tm  a 
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commiasIoD,  after  notice  of  its  loss,  eviiiencc  that 
over  $10,000,000  of  bonds  passed  through  its 
hands  jearly,  and  that  ita  only  proBt  on  the 
traoeactioD  was  a  commiBsion  of  $5,  was  admis- 
Bible,  where  the  allegatiooa  of  the  complaint  con- 
cerning notice  to  its  casher  were  broad  enoagh 
to  raise  issnea  of  constructive  and  actual  fraud. 

[Ed.  Note.— For  other  cases,  see  Tsover  and 
Conversion,  Cent  Dig.  S9  207-214;  Dec.  Dig. 

Appeal  from  Superlw  Court,  City  and 
County  of  San  Francisco;  George  H.  Gaban- 
l88.  Judge. 

Action  by  James  H.  Heney  against  Sutro 
A  Company.  Judgment  for  defendant,  and 
plaintiff  ap[>eal8.  Affirmed. 

Jordan  ft  Brann,  of  San  Francisco,  for  ap- 
pellant. Milton  B.  Badt,  of  Elko,  Ner.,  and 
Fbllip  I.  Manson,  ot  San  FrandsM^  tor 
respondent 

LENNON.  P.  J.  In  tblB  action  the  plaintiff 
aonght  damages  for  the  alleged  conversion 
ot  a  bond.  The  case  was  ultimately  tried  by 
the  coart  wltbont  a  jary,  and  Jud^ent  was 
entered  tor  tbe  defendant,  trom  wblch  an 
appeal  bas  been  taken  npmi  the  Judgment  roll 
and  a  bill  of  exceptions.  Alleged  errors  of 
lav  occDrrlng  during  the  trial,  the  claimed 
InsnffidMicy  ot  the  evidence  to  support  the 
findings  and  tbe  Judgment  are  the  only  points 
urged  in  support  ot  tbe  anieaL 

The  facts  of  the  case  as  dev^ped  upon 
ttie  trial,  and  up<ni  which  the  findings  of  the 
court  were  based,  are  practically  undisputed, 
and  are  substantially  as  follows:  On  or 
about  October  8,  180S,  bonds  numbered  886S; 
4471,  and  4481  of  tiie  Padflc  Electric  BaU- 
way  Company  were  lost  or  stolen  from  the 
plaintiff.  On  October  17,  180D,  the  plainttfT 
gave  the  cashier  of  the  defendant  at  its  place 
ot  bnstneas  in  the  <dty  and  county  of  San 
Fiandsoo  a  printed  notice  of  the  plaintiUTs 
loss  of  tbe  bonds  and  a  warning  against  pnr^ 
cbaslng  them.  A  similar  notice  and  warning 
were  sent  to  stockbrokers  generally  who 
were  doing  business  in  San  Francisco.  On 
October  20.  1906.  the  plaintiff  called  at  the 
def^dant'a  office  and  spoike  to  the  defend- 
ant's cashier  concerning  his  loss.  On  the 
25th  of  October  of  the  sam^  year  tiie  de- 
fendant In  the  course  of  Us  regular  bu^ess 
purchased,  in  an  allotment  of  $15,000  worth 
of  Pacific  Electric  Railway  bonds,  the  lost 
lK»id  numbered  8868  from  a  Los  Angeles 
concern,  and  subsequently  sold  it  In  an  al- 
lotment of  $50,000  worth  of  Pacific  Electric 
Bailway  b<mds  to  a  San  Francisco  concern. 
Thereafter  upon  five  different  occasions  the 
plaintiff  called  at  the  defendant's  office,  and 
upon  each  ot  them  sare  one  (when  another 
man  in  the  office  told  falm  substantially  the 
same  thing)  was  informed  by  the  defend- 
ant's cadilw  that  he  knew  nothing,  and  had 
neither  heard  nor  seen  anything,  of  the 
lost  bond  numbered  3868.  In  the  month  of 
July.  1912,  the  plaintiff,  having  commenced 
an  action  against  the  Pacific  Electric  Rail- 
way OvDpany  in  an  effort  to  obtain  a  tetssne 


of  the  lost  bond  in  question,  took  the  deposi- 
tion of  the  defendant's  cashier,  and  then  as- 
certained for  the  first  time  that  said  bond 
had  been  purchased  and  sold  by  the  defend- 
ant The  defendant's  cashier  at  no  time 
prior  to  the  talElng  ot  his  deposition  had  any 
actual  knowledge  that  the  lost  bond  in  suit 
had  been  purchased  by  the  defendant  It 
was  an  admitted  fact  in  the  case  that  the 
lost  bond  was  negotiable  in  character  and 
that  Its  reasonable  market  value  was  at 
tbe  time  of  its  purchase  and  sale  by  the  de- 
fendant and  at  the  time  of  the  commence- 
ment of  the  action  the  sum  of  $1,350.  At  the 
time  that  he  was  notified  by  the  plaintiff  of 
the  loss  of  the  bond,  the  defendant's  cashier 
was  In  charge  of  the  defendant's  claim  de- 
partment, but  his  duties  were  primarily  the 
receiving  and  paying  out  of  money.  He,  bow- 
ever,  sometimes  received  and  made  deliveries 
of  bonds,  but  less  than  one*fourtb  of  the 
bonds  sold  by  the  defendant — which  yearly 
aggregated  the  sum  of  $10,000,000— passed 
through  his  bands.  When  he  read  the  notice 
of  the  plalntliTs  lost  bonds,  he  made  a  fatten 
memorandum  thereof,  and  placed  the  same 
upon  tbe  desk  of  the  bookkeeper  of  the  de- 
fendant Hedldnotadvlseany  member  of  the 
partnership  defendant,  or  any  employe  of  the 
defendant  save  the  boc^eeper.  of  the  plain- 
tiff^ loss.  The  defendant  kept  no  book  or  rec- 
ord of  notices  of  lost  or  stolen  bonds,  and  the 
memorandum  made  Its  cashier  was  lost 
or  destroyed  shortly  after  it  came  to  the 
defendant's  bo<dtkeeper.  The  only'  profit 
made  1^  the  defendant  in  the  purchase  and 
sale  of  tile  bond  in  controversy  was  a  com- 
mlsd<m  of  five  dollars. 

The  plaintiff's  cunplaint  proceeded  upon 
the  theory  that  the  defendant  with  full 
knowledge  of  the  plaintiff's  rights  in  the 
premises,  purdiased  tbe  b<Hid  and  subse- 
quently sidd  the  same  with  knowledge  of  and 
In  willful  disregard  ot  the  plalntUTs  rights 
therein.  The  failure  of  the  plaintiff  to  Insti- 
tute the  a<^on  within  three  years  from  the 
date  of  the  alleged  conversion  was  attempted 
to  be  Justified  by  allegations  to'  the  effect 
that  the  representations  of  the  defendant's 
cashier,  made  upon  the  several  occasions  sub- 
sequent to  the  purchase  and  sale  of  the  bond 
in  suit,  were  falsely  made  with  the  Intuit 
and  purpose  of  mlsleadliv  the  plaintiff  and 
concealing  from  him  liie  fact  that  the  defend- 
ant had  actually  purchased  and  sold  the  bond 
in  suit;  that  said  representations  so  made 
to  the  plaintiff  were  by  him  believed  to  be 
true,  and  actually  misled  and  dec^ved  him, 
and  thereto  prevented  Um  from  learning  of 
the  defendant's  purchase  and  sale  of  the  lost 
bond  until  on  or  about  February  12, 1912,  the 
date  when  the  deposition  of  the  defendant's 
cashier  was  taken. 

The  answer  of  the  def^dant,  in  addition 
to  denying  &U  the  material  auctions  of 
the  complaint  and  pleading  the  statuCs  of 
limitations,  as. contained  in  subdivision  3  of 
section  338  of  the  Code  of  GivU  Procedure 
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affinnatively  averred  that  tt  bad  acquired  the 
bond  in  suit  payable  to  bearer  In  good  faith 
In  the  ordinary  course  of  bu^biess,  without 
knowledge  of  the  plaintiff's  rights  therein 
and  for  value  before  its  maturity  or  dis> 
honor. 

Upon  the  issues  thus  joined,  the  trial  court 
made  Its  findings  of  fact,  declaring,  among 
other  things: 

"That  the  plaintiff  commenced  the  action  on 
the  X9th  day  of  June,  1912,  approximately  six 
years  and  eight  montha  after  defendant  had  pur- 
chased said  bond,  and  approximately  six  years 
and  five  months  after  defendant  had  sold  said 
bond;  that  defendant  was  guilty  of  no  fraudu- 
lent concealment  of  any  facts  whereby  or  by  rea- 
son whereof  the  plaintiff  waa  prevented  from 
bringing  its  action  at  an  earlier  date ;  that  on 
the  25t£  day  of  October,  1905,  defendant  bought 
from  Adams,  Phillips  &  Co.  of  Los  Angeles  $15,- 
000  worth  of  bonds  of  the  Pacific  Electric  Rall- 
way,  among  which  was  said  bond  numbered 
3868,  being  the  bond  stolen  from  the  plaintiff : 
that  said  bond  so  purchased  was  purchased  by 
defendant  for  full  value,  in  goo9  faith  before  the 
maturity  thereof  in  the  ordinary  course  of  bnsl- 
ness;  tnat  said  bond  was  at  the  time  of  such 
puivhase  ue^iutiuble  paper,  was  payable  to  bear- 
er, and  traiisferable  by  delivery:  that  at  the 
time  of  said  purchase  defendant  had  no  knowl- 
edge of  any  claim,  right,  title,  or  interest  of 
plaintiff  in  or  to  said  bond  or  to  the  coupons 
thereto  attached.** 

From  these  findlnge  the  court  deduced  the 
conclusions  of  law: 

(1)  "Tbat  the  defendant  In  and  by  the  pur- 
chase of  said  bond  and  coupons  became  a  bona 
fide  holder  thereof  In  dne  course,  and  acquired  a 
good  and  perfect  title  thereto  as  against  plain- 
tiff and  all  the  world." 

(2)  "Tbat  plaintiff's  cause  of  action.  If  any  he 
had,  is  barred  by  section  338,  Code  Civ.  Proc." 

(3)  "That  the  defendant  Is  entitled  to  judg- 
ment against  the  plaintiff  for  costs." 

[1,2]  Apparently  it  is  the  contention  of  the 
plaintiff  that  the  findings  and  c<Hiclusions  of 
the  trial  court  are  contrary  to  the  evidence 
and  the  law,  because  the  defendant's  cashier 
had  actual  knowledge  prior  to  its  purchase  by 
the  defendant  that  the  bond  In  suit  had  been 
lost  or  stolen.  In  this  behalf  it  ts  argued  that 
the  knowledge  of  the  defendant's  cashier 
was  equivalent  to  actual  knowledge  on  the 
part  of  the  defendant  of  the  plaintiff's  loss 
and  ownership  of  the  bond  at  the  time  of  Its 
purchase  and  sale,  and  that  consequently  the 
defendant  cannot  be  rightfully  held  to  have 
been  a  purchaser  in  good  faith.  Admittedly 
bad  faith,  when  shown,' may  be  Invoked  to  de- 
feat the  rights  of  the  holder  of  negotiable 
paper  even  though  purchased  before  maturity 
for  a  valuable  consideratifm  and  in  the  ordi- 
nary course  of  business ;  and  it  may  be  con- 
ceded that  the  notice  given  to  the  defendant's 
agent— its  cashier— of  the  loss  of  the  plain- 
tiff's bond  was  as  a  matter  of  law  notice  to 
the  defendant  of  the  fact  at  the  time  such  no- 
tice was  given;  but  It  by  no  means  follows 
as  a  matter  of  law  that  the  mere  giving  of 
such  notice  established  the  bad  faith  of  the 
defendant  at  the  time  when  he  subsequently 
purchased  and  sold  the  bond  In  suit  As  un- 
derstood in  law,  the  phrase  "In  good  faith" , 
has  a  settled  and  well-deflned  meaning,  which 


generally  imports  tbat  In  any  given  case  tbe 
tiransacUon  invi^ved  was  honestly  concaved 
and  consummated  without  collusion,  fraud,  or 
knowledge  of  fraud,  and  without  Intent  to 
assist  in  a  fraudulent  or  otlierwise  unlawful 
design.  Grouch  v.  First  Nat  Bank,  156  HL 
342,  40  N.  B.  074 ;  Doctor  v.  Furch,  91  Wis. 
464,  66  N.  W.  161. 

The  fact  that  the  defendant  had  at  one  time 
received  notice  ot  die  plaintiff's  loss  ma  not 
sufficient  of  Itself  to  fasten  liability  uptm  tlte 
defoidant  for  the  conversion  of  the  bfmd  In 
the  presoice  of  evidence  tending  to  show  Oiat 
at  the  time  of  Ite  pundiase  the  defmdant  did 
not  have  in  mind  the  plaintiff's  ownership 
and  loss.  The  failure  of  Oie  defendant  to 
keep  and  refer  to  a  record  of  the  plaintiff's 
loss  as  detelled  In  the  notice  given  to  the  de- 
fendant's cashier  is  of  no  consequence  in  de- 
termining the  relative  righto  of  the  parties  to 
the  action.  The  defendant  was  under  no  le- 
gal obligation  to  Incumber  either  its  memory 
or  the  minutes  of  its  business  with  a  record 
of  notices  given  to  it  of  the  Ic^  of  Immature 
negotiable  commercial  paper  (Vermilye  v. 
Adams  Express  Co.,  21  Wall.  138,  22  U  Ed. 
609).  and  therefore,  notwithstanding  the  no- 
tice to  Its  cashier,  the  defendant  may  well 
have  purchased  the  bond  In  suit  in  good 
faith,  for  "it  Is  sufficient  to  constitute  good 
faith  that  the  holder  has  no  knowledge  of  the 
defect  of  title  at  the  time  when  he  took  the 
instrument,  although  be  may  have  had  notice 
at  some  previous  time."  Storey  on  Promis- 
sory Notes,  p.  269,  note.  The  case  of  Ba- 
pheal  V.  Bank  of  England,  17  C  B.  161,  is  pre- 
cisely in  point  in  this  particular  with  the 
case  at  bar.  There  a  banker  had  purchased 
&om  a  stranger  one  of  five  £500  stolen  bank 
notes  at  the  current  rates  of  exchange.  Pre- 
vious to  the  purchase  the  loss  of  the  notes 
had  been  advertised  by  printed  notices,  a  copy 
of  which  was  served  upon  the  purchaser  and 
by  him  filed  away  with  other  notices  of  lost 
or  stolen  bonds  that  had  been  previously  serv- 
ed upon  him.  When  purchasing  the  note  he 
omitted  to  inspect  his  files,  and,  having  no 
recollection  of  the  notice  served  upon  him, 
the  court  held  that  he  was  a  bona  fide  holder 
because  at  the  time  be  purchased  the  note  he 
took  It  for  value  and  in  ignorance  <tf  the  fact 
that  it  had  been  stolen. 

[S,  4]  Viewed  In  the  light  of  the  foregoing 
principles  we  have  no  doubt  but  that  Ow 
evidence  adduced  upon  the  whole  case  Jnstl- 
fled  the  trial  court  in  finding  in  t&ror  of  the 
good  faith  of  the  defendant ;  and  of  course, 
that  being  so,  it  foUows  tliat  the  same  evi- 
dence JustlBes  and  supports  the  finding  of  the 
trial  court  upon  the  issue  of  the  statute  of 
limitations. 

[I]  The  trial  court  did  not  err  In  permit- 
ting the  defendant  to  show  in  evidence  ova- 
the  injection  of  the  plaintlfl  that  over  $10;- 
000,000  worth  of  Ixmds  passed  tiirouj^  its 
hands  yearly,  and  that  the  only  profit  of  the 
defendant  upon  the  purchase  and  sale  of  the 
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twnd  was  $5.  The  allegations  of  the  plain- 
tiffs  complaint  concerning  the  knowledge  and 
concealment  of  the  def^dant's  cashier  were 
broad  enough  to  include  and  raise  Issues  of 
constructive  and  actnal  fraud ;  and  there- 
fore It  was  material  to  know  whether  the 
bond  In  Buit  had  passed  through  the  hands 
of  the  defendant's  cashier,  and  evidence  of 
the  total  quantity  of  bond  buyli^  and  selling 
done  by  the  defendant,  and  the  proportion 
thereof  which  came  to  the  knowledge  of  the 
defendant's  cashier,  was  undoubtedly  rele- 
vant and  competent  for  that  purpose.  More- 
over, such  evidence  in  a  measure  tended  to 
establish  the  defendant's  good  faith  in  the 
transaction,  and  was  therefore  admissible. 
The  small  profit  which  the  defendant  made 
upon  the  transaction  was  admissible  in  evi- 
dence as  tending  to  show  good  faith,  upon 
the  theory  that  the  defendant  would  not  be 
likely  to  take  the  hazard  of  giving  the  full 
value  for  a  bond  which  he  knew  to.  be  stolen 
upon  audi  a  comparative  inalgniflcant  con- 
sideiation. 

Our  conclusion  that  the  evidence  sufficient- 
ly supports  the  Judgment  upon  the  Issue  of 
the  good  fldth  of  the  dtfendant  requires  an 
affirmance  of  the  Jndgmait,  and  Oierefore 
renders  unnecessary  a  discussion  and  deci- 
sion of  the  question  as  to  whether  or  not  the 
trial  court  upon  the  issue  of  the  statute  of 
limitations  should  have  perodtted  the  plain- 
tiff to  show  that  be  was  not  lax  in  bis  ^orts 
to  discover  the  whereabouts  of  the  lost  bond. 

The  Judgment  appealed  from  is  affirmed. 

We  ctHicar:  KEBBI0AN,  J.;  BIOB- 
AHDSr  J. 

i»  Cal.  App.  716)  =^=^ 

PEOPLE  V.  EDWARDS.    (Or.  419.) 
(District  Court  of  Appeal,  Second  District.  Cal- 
ifornia.  Not.  3,  1915.) 

STATITTBS  «=»162—lMPtIED  RepEAI.. 

Pimping  Act  (St  1911.  p.  10)  $  2.  declarea 
that  any  female  person  referred  to  shall  t>e  a 
competent  witness  for  or  against  accused,  not- 
withstanding her  having  married  accused  be- 
fore or  after  the  alleged  offense.  Pen.  Code,  § 
1322,  as  it  existed  at  the  time  of  the  adoption 
of  St.  1911,  declared  that  neither  a  husband  nor 
wife  shoold  be  a  competent  witness  against  the 
other  aside  from  specified  eiceptions,  which  did 
not  include  the  one  made  by  Pimping  Act  By 
subsequent  act  (St  1911,  p.  270)  section  1322 
was  amended  by  adding  another  exception,  but 
no  reference  was  made  to  the  Pimping  Act 
Held,  that  the  exception  contained  therem  was 
not  repealed  by  implication. 

[Ed.  Note.— For  other  eases,  see  Statutes, 
Cent  Dig.  ||  235-287;  Dec.  D^.  «=9l62.] 

Ai^eal  from  Superior  Court,  San  Dtego 
County;  T.  L.  Tjewia,  Judge. 

Leon  Edwards  was  convicted  of  pimping, 
and  from  the  judgment  and  an  order  deny- 
ing new  trial,  he  appeals.  Affirmed. 

A.  It.  Dorn,  of  San  Diego,  for  appellant. 
D.  S.  Webb,  Atty.  Gen,,  and  Robert  M. 
Clarke,  Deputy  At^.  Gen.,  for  the  People. 


SHAW,  J.  Defendant  was  convicted  of  the 
crime  of  pimping,  as  defined  by  the  act  of 
the  Legislature  approved  February  8,  1911. 
Stats.  1911,  p.  10. 

Upon  this  appeal  from  the  Judgment 
and  an  order  of  court  denyli^E  bis  motion  for 
a  new  trial,  he  assigns  as  the  sole  ground  for 
a  reversal  the  fact  that  the  court,  over  his 
objection,  permitted  hia  wife  to  testify  on 
behalf  of  the  prosecution.  Clearly  the  rul- 
ing of  the  court  was  based  upon  subdivlslcm 
2  of  the  act  under  which  defendant  was  pros- 
ecuted. This  provision  reads  as  follows: 

"Sec.  2.  Any  such  female  person  referred  to 
in  the  foregoing  section  sliall  be  a  competent 
witness  in  any  prosecution  under  this  act  to  tes- 
tify for  or  against  the  accused  as  to  any  trans- 
action or  aa  to  any  conversation  with  the  ac- 
cused or  by  him  v/ith  another  person  or  persons 
in  her  presence,  notwithstanding  her  having 
married  the  accused  before  or  after  the  viola- 
tion of  any  of  the  provisions  of  this  act,  wheth- 
er called  as  a  witness  during  the  existence  of 
the  marriage  or  after  its  dissolution." 

Appellant  insists  that  the  atwve  provision 
was  Inoperative  by  reason  of  an  implied  re- 
peal thereof.  Section  1322  of  the  Penal  Code, 
as  it  existed  at  the  time  when  the  act  under 
which  defendant  was  prosecuted  was  adopt- 
ed, declared  that,  except  in  certain  cases 
therein  specified,  neither  husband  nor  wife 
was  competent  as  a  witness  for  or  against  the 
other  in  a  criminal  action  to  which  either  or 
both  were  parties.  In  effect,  the  adoption  of 
section  2  of  the  pimping  act  added  another 
exception  to  those  contained  In  said  section 
1322  under  which  the  wife  of  defendant  was 
competent  as  a  witness.  By  act  of  the  Legisla- 
ture approved  March  2,  1911  (Stats.  1911,  p. 
270),  section  1322  was  amended  1^  adding  an- 
other exception  to  those  specified  therein.  As 
thus  amended,  however  no  reference  was 
made  to  subdivision  2  of  the  act  defining  the 
crime  of  pimping.  Upon  these  facts,  and  since 
the  amendment  of  section  1322  was  made 
subsequently  to  the  adoption  of  the  act  un- 
der which  defendant  was  prosecuted,  he  In- 
sists that  the  provision  of  the  pimping  act 
permitting  defendant's  wife  to  testify  was 
repealed  by  Implication.  The  rule  Is  that  re- 
peals by  Implication  are  not  &vored.  Malone 
V.  Bosch,  1(M  Cal.  683,  88  Pac.  S16;  HUton 
T.  Curry,  124  CaL  87, 66  Pac.  784.  As  amend- 
ed, section  1322  contains  no  repealing  clause. 

"A  later  act,  containing  no  repealing  clause, 
does  not  repeal  a  prior  act,  except  so  far  as  the 
two  are  clearly  inconsistent,  or  unless  it  is  man- 
ifest that  the  later  act  was  Intended  aa  a  sub- 
stitute for  the  former  in  all  respects,  and  to  cov- 
er the  entire  subject-matter  to  which  both  re- 
late." In  re  Mitchell,  120  Cal.  887.  Pac. 
799. 

Section  2  of  the  act  under  which  defendant 
was  prosecuted  is  special  in  that  the  wife 
is  permitted  to  testify  against  defendants 
prasecuted  thereunder,  and,  since  it  applies 
to  such  cases  only,  it  Is  not  inconsistent  with 
the  provisions  of  section  1322.  In  the  case 
of  Bateman  v.  Colgan,  111  Cal.  686,  44  Pac 
238,  it  U  said: 
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"It  Ib  an  established  rule  of  coastruction  that 
tbe  law  doei  not  favor  a  repeal  hj  implication, 
bat  that,  where  there  are  two  proviBiona  relating 
to  the  same  subject-matter,  they  most,  if  possi- 
ble, be  construed  so  as  to  msintein  the  integri- 

Sof  both.  And,  where  two  statutes  treat  of 
e  Bsme  subject,  one  ^being  special,  and  the 
other  general,  unless  thejr  are  irreconcilabl;  in- 
consistent, tbe  latter,  althongfa  latest  in  date, 
will  not  be  held  to  have  repealed  tbe  former,  but 
the  special  act  will  prevail  in  its  application  to 
the  subject-matter,  so  far  as  coming  within  Its 
particular  provisions." 

See,  al&o,  Ex  parte  Johnson,  167  CaL  142. 
138  Pac.  740.  So  here  the  provision  embod- 
ied in  section  2  mailing  the  wife  a  competent 
witness  against  a  hosband  diarged  with 
pimping,  is  not  Inconsistent  with  section 
1322,  since  the  latter  act  makes  no  reference 
to  the  provision  special  In  Its  application  to 
pri^ecutions  for  tbe  crime  of  pimping  only. 
In  Van  Denbur^  t.  Greenbusb,  60  M.  T.  3, 
It  iB  said: 

"A  special  statute  providing  for  a  particular 
case  *  *  *  is  not  repealed  by  a  statute  gen- 
eral in  its  terms  and  application,  unless  the  in- 
tention of  the  legislature  to  repeal  or  alter  the 
special  law  is  manifest,  although  tbe  terms  of 
the  general  act  would  be  taken  strictly,  and,  but 
for  tbe  special  law,  include  the  case  or  cases 
provided  for  by  it" 

The  reason  for  making  the  wife  a  compe- 
tent witn^  against  tlie  husband  in  a  prose- 
cution of  tbe  crime  with  which  defendant 
was  charged  is  obvious'.  Manifestly  tbe  Leg- 
islature did  not  intend  to  render  the  pro- 
vision Inoperative  by  merely  adding  another 
exception  to  section  1822.  Applying  the  pro- 
visions of  the  pimping  act  to  the  subject- 
matter  thereof  does  not  conflict  with  tbe 
prorislons  ot  section  1822,  Penftl  Codet  as- 
amended. 

The  Judgmoit  and  order  are  afflnned. 
We  concnr:  CONREY,  P.  J.;  JAMBS,  J. 


<I8  Cal.  App.  714} 

POOR  r.  YARNEIiL  et  al.   (C^v.  1821.) 
Plstrlct  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Nov.  3,  1915.) 

1.  Maitdahus  «=3l29— Examination  or  Gob- 
POBATB  EECOBDa— Bt  Stockholdeb. 

Civ.  Coda,  S  377,  requires  ail  corporations 
for  profit  to  keep  a  record  of  all  business  trans- 
actions, and  Pen.  Code,  |  666,  provides  that  ev- 
ery officer  or  agent  of  a  corporation  having  cus- 
tody of  any  book,  and  refusing  to  give  a  stock- 
holder, lawfully  demanding  inspection  or  a  copy 
thereof,  a  reasonable  opportunity  to  do  so,  is 
guilty  of  a  misdemeanor.  Held,  that  a  stock* 
bolder  in  a  mortgage  and  bond  corporation  was 
entitled  to  mandamus  to  compel  its  officers  and 
agents  to  permit  his  inspection  of  a  list  with  ad- 
dresses of  the  stockholders,  alleged  to  have  been 
compiled  by  the  directors  tor  their  own  conven- 
ience and  not  to  be  a  record  of  the  corporation 
required  to  be  kept  by  law,  and  that  faia  motive 
In  requiring  such  inspection  was  immaterial. 

[Ed,  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  8  264;  Dec  Dig.  «»12».J 

2.  COBPORATIONB  «=»307— Ol¥IC«Ba— TEOSTS. 

The  board  ot  directors,  as  officers  of  a 
corporation,  are  trustees  for  the  stockholders, 
and  cannot,  without  being  guilty  of  fraud,  secure 
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to  themselves  advantage*  not  oommtm  to  otlier 
stockholders. 

[Ed.  Note.— For  other  cases,  aee  Corpora ti<ms. 
Cent.  Dig.  H  1350, 136l7De&  Dig.  «9»307.] 

Appeal  from  Superior  Court,  Loa  Angriea 
County ;  John  W.  Sbenk,  Judge. 

Mandamus  t>y  W.  P.  Poor  against  Geo^ 
EL  Tamell,  secretary,  and  other  officers  of  the 
Federal  Mortgage  &  Bond  Comjuny,  and  an- 
other. Writ  granted,  and  defendants  api>eaL 
Affirmed. 

B,  P.  Jennings  and  Ford  St  ^ammon,  both 
of  Los  Angeles,  for  appellanta  Thomas  A. 
Sanson  and  Duke  Stone,  both  of  Loa  Angeles, 
for  resptmdent. 

SHAW,  J.  This  is  an  appeal  from  an  or- 
der of  court  granting  a  writ  of  mandate  di- 
recting defendants,  as  officers  and  agents  of 
the  Federal  Mortgage  &  Bond  Company,  a 
coriwration,  wherein  plaintiff  was  a  stock- 
holder, to  i:>ermlt  him  to  Inspect  certain  cor- 
porate records,  consisting  of  a  list  of  the 
names  and  addresses  of  defendant's  stock- 
holders. 

It  appears  "that,  among  other  records  kept 
by  aald  corporation  showing  their  business 
transactions,  is  a  record  showing  the  list  and 
addresses  of  the  stockholders  of  said  corpora- 
tion, and  which  list  and  addressee  of  stock- 
holders is  now,  and  was  at  tbe  times  herein- 
after complained  of.  In  the  care,  custody,  and 
control  of  said  secretary  and  assistant  secre- 
tary, or  a  person  acting  directly  for  and  un- 
der the  direction  of  said  secretary  and  assist- 
ant secretary,"  which  list,  as  shown  by  the 
return  of  defendants  to  the  alternative  writ, 
"the  board  of  directors  of  said  corporation 
have  caused  to  be  complied  for  their  own  con- 
venience, •  •  •  and  which  is  not  a  record 
of  said  corporation,  and  which  is  not  required 
to  be  kept  by  law  or  by  the  by-laws  of  said 
corporation."  It  Is  admitted  that  defendants 
refuse  to  permit  plaintiff  to  Inspect  this  list 
of  names  and  addresses,  the  reason  assigned 
for  soch  refusal  being  that  the  purpose  ot 
such  inspection  Is  not  to  benefit  the  corpora- 
tion, but  to  injure  and  embarrass  it  in  tbe 
transaction  of  Its  business.  The  court  over- 
ruled a  demurrer  interposed  to  the  petltloa 
and  held  the  return  Insufficient  In  any  state- 
ment of  facts  constituting  a  reason  tor  not 
granting  the  writ 

[1.2]  The  contention  of  appellanta  la  that 
the  record  was  not  one  required  by  law  to  be 
kept  hy  the  officers  of  the  cOTporatlcm.  and 
hence  petitioner  was  not  entitled  to  an  Infec- 
tion thereof.  In  our  opinion,  the  contention 
Is  wholly  without  merit  The  board  of  dlrec- 
tors  as  officers  of  the  corporation  are  trustees 
ot  the  stockholdera  ''and  cannot,  without  be- 
lag  gnllty  ot  fraud,  Beeore  to  themselres  ad- 
Tantagea  not  ctnnmon  to  tha  UUter."  Bige- 
tow  on  Fraud,  Pk  248 ;  7.  ft  M.  Buk  v.  Down- 
ey, 63  CaL  468,  31  Am.  Bepb  82.  Thellstcon- 
tainlng  the  names  and  post  office  addresses 
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is  shown  to  have  been  prepared  by  order  of 
tbe  board  of  directors  acting  as  trustees  for 
petitioner,  who  as  principal  was  clearly  enti- 
tled to  inspect  the  list  made  at  his  expense 
and  presumably  for  his  benefit  by  his  agents. 
Section  377,  Civil  Code,  requires  all  corjrora- 
tlons  for  profit  to  keep  a  record  of  their  busi- 
ness transacdons,  which  shall  embrace  every 
act  done  or  ordered  to  be  done;  and  section 
C65,  Penal  Code,  provides  that: 

"Every  officer  or  agent  of  any  eorporation, 
•  •  •  who  has  In  his  custody  or  control  any 
book,  paper,  or  document  of  such  corporation, 
and  who  refuses  to  give  to  a  stockholder  or  mem- 
ber of  such  corporation,  lawfully  demanding, 
during  office  hours,  to  Inspect  or  take  a  copy  of 
the  same,  or  •  *  •  any  part  thereof,  a  rea- 
sonable opportunity  so  to  do.  Is  guilty  of  a  mis- 
demeanor. 

Tliat  petitioner  as  a  stockholder  In  the  cor- 
poration was  entitled  to  have  the  writ  issue, 
to  our  minds,  admits  of  no  donbt  Nor  does 
the  fact  alleged  in  the  answer,  that  In  bis  de- 
sire to  1  Detect  the  list  he  was  actuated  and 
prompted  by  an  improper  motlvei,  affect  the 
question. 

"The  clear  legal  right  given  1^  the  Consdta- 
tioD  and  the  statute  cannot  b4  defeated  by  stop- 

§!ng  to  inquire  into  motives.**  Johnson  v.  Lang- 
on,  135  CaL  624,  67  Paa  16B0.  87  Am.  Sl 
Kep.  166. 

The  Judgment  Is  affirmed. 

We  concur:  CONaCT,  P.  J.;  JAMBS.  J. 


(28  Cal.  App.  7!9) 

PEOPLE!  r.  MORRBLL.    (Cr.  424^ 
(District  Court  of  AppeaL  Second  District, 
California.  Nov.  4, 1915.) 

1.  Obdohal  Law  9=»10S6— Appxal— Resib- 

TATIOH  or  GsOinffDS  OF  RlTUW— Objbotioh 

TO  Evidence. 

Where  no  objection  was  made  at  the  trial 
to  the  admission  of  testimony  as  to  admiseiona 
of  the  accused,  tiw  eompetraiej  and  admisaibillty 
of  such  testimony  cannot  be  mnsidered. 

[EM.  Not&— For  other  casra,  see  OrindnsS 
lisw.  Cent.  Dig.  U  1681-1640,  26S9-2641;  Dec. 
Dig.  «ss»1036.] 

2.  BuBOLABT  «ss»41  —  SunKmroT  or  Xn- 

DENOB. 

In  a  prosecution  for  burglary,  evidence  held 
sufficient  to  authorize  a  verdict  of  guilty. 

[Ed.  Note.— For  other  eases,  see  Burglary, 
Gent  Dig.  H  94-163.  109;  Dec.  Dig.  4^41.] 

i.  BtmoLABT  «B»3e  —  Pbosmutiow  —  Bvi- 

DENCK. 

In  a  prosecution  for  burglary,  the  fact  that 
the  owner  saw  three  men  coming  from  his  house 
after  having  passed  three  on  the  road  was  i^roper 
for- the  consideration  of  the  jury  as  furnishing 
evidence  of  gnilt,  in  connection  with  the  finding 
of  the  stolen  property  in  the  possession  of  de- 
fendant and  his  codefendants. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Gent  Dig.  S  90;  Dec  Dig.  «ss>8aj 

4.  BuBOLABT  «=»42—Pbosbcotion— Evidence 
or  BsEAKina  —  Possession  or  Stolen 
Goods. 

Possesion  of  the  stolen  property  by  defend- 
ant was  presumptive  evidence,  not  <nibr  that  de- 
fendant stole  the  goods,  but  that  he  did  so  tv  a 
breaking. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Gent  Dig.  Si  60,  104-107;  Dec.  Dig. 


C.  CsnoNAL  Law  «=9811  —  TtaAi.  —  iNSntnc- 

TION. 

Instructions  correctly  stating  the  Isw,  but 
designed,  in  substance,  merely  to  emphasise  or 
accentuate  propositions  covered  by  the  court  in 
the  charge  read  to  the  jury,  were  properly  refus- 
ed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w.  Cent  Dig.  H  1787,  1969-1972;  Dec.  Dig. 
<8aa611.1 

6.  Cbiuinai.  Law  ^s»1172— AppeaI/— Habm- 

LES8  EbEOB— INSTBUCTION. 

In  a  prosecution  for  burglary  of  a  ranch- 
hoase,  the  action  of  the  court  In  defining  the 
crime  of  burglary  in  accordance  with  Pen.  Code, 
5  459,  but  omittinf^  certain  words  of  an  amend- 
ment to  such  section,  which  merely  added  the 
words  "mine  or  any  underground  portion  there- 
of' to  the  definition  as  It  previously  existed,  wss 
harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S8  3128.  3154-3157,  8169t6163, 
3169 ;  Dec.  Dig.  «=»U72.] 

7.  Cbiuinai.  Law  «s9686-Tbxaii— PixBiNCS 

OF  Accused. 

Where  the  courthouse  was  damaged  by  an 
earthquake  during  a  trial  for  burglary,  and  the 
morning  after  the  shock  the  court  in  the  pres- 
ence of  defendant's  counsel,  but  not  in  his  own, 
continued  the  trial  until  the.  next  day,  in  view 
of  the  extraordinarT  circumstances,  there  was 
no  interference  with  defendant's  constitutional 
right  to  be  present  at  every  stage  of  his  trial. 

[Ed.  Note.— For  other  coses,  see  Criminal 
Law.  Cent  Dig.  H  1465-1482,  2120;  Dec  Dig. 
^=^636.] 

8.  Gbiuinal  Law  «S3711— II'bzal— Discbetion 
or  CouBT— LTMniNO  Abqcment. 

Where  the  evidence  was  very  brief,  the  ac 
tion  of  the  court  In  limiting  the  argomoit  to  a 
half  hour  on  each  side  on  account  of  tluB  exces- 
sive heat  was  not  an  abuse  of  discretion. 

[Ed.  Note.~Por  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1657 ;  Dec  Dig.  «=>711.] 

Appeal  from  Superior  Court,  Imperial 
County;   Franklin  J.  Cole,  Judge. 

Jat^  Morrell  was  convicted  of  bnrglair, 
and  from  the  Judgment  and  an  oi'der  dmy- 
:ing  him  new  trial,  he  appeals.  AfDnned. 

3.  A.  Berry,  ot  £1  Cfentro,  tor  appellant. 
U.  S.  W^b,  Atty.  Qeo.,  and  Robert  M. 
Olarke,  D^ty  Atty.  Qen.,  Cor  the  People^ 

JAMES,  J.  Defendant  was  convicted  of 
the  crime  of  burglaiy  In  the  first  degree.  A 
judgment  of  Imprisonment  was  Imposed,  and 
he  has  appealed  from  that  judgment  and 
from  an  order  made  denying  him  a  new 
triaL 

It  Is  charged  In  the  Information  that  ap- 
pellant, together  with  two  other  men,  bur- 
glariously entered  the  house  and  building  of 
<3.  W.  Nett,  near  Holtvllle,  in  the  county  of 
Imperial,  with  Intent  to  commit  the  crime 
of  larceny.  The  house  of  fNeff  was  located 
approximately  two  miles  outside  of  the  cen- 
ter of  the  dty  of  Holtvllle.  NeCt  resided  in 
that  bouse  alone,  being  unmarried.  On  the 
day  mentioned  in  the  information  he  left 
the  house  about  nocm  and  drove  into  the  city 
of  Holtvllle,  returning  about  6  o'tdock  in  the 
evening.  On  his  way  home  he  passed  three 
men  whom  be  IdenOfied  as  the  defendants 
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above  nfeneA  to.  These  tbree  men  weie 
tnivelliig  In  the  same  directt<xL  that  he  was, 
and  he  inquired  of  ttiem  whether  th^  wish- 
ed to  ride,  and  (me  ot  them  re^nded, 
"No,"  that  th^  were  not  going  far. 
drove  on  to  his  ranch.  Be  did  not  go  di- 
rectly to  the  bouae,  but  went  to  return  to  a 
neighbor  the  wagon  which  he  was  using  and 
which  he  luid  borrowed  that  day.  He  stop- 
ped also  to  converse  with  another  neighbor 
who  was  engaged  along  the  roadway.  It 
was  perhaps  from  40  to  60  minutes  before 
he  rea<^ed  the  boundary  of  his  own  land 
on  his  way  to  his  house,  and  at  that  time 
it  had  become  almost  dark.  As  he  ap- 
proached his  premises  he  observed  three  men 
coming  fnmi  that  direction.  It  was  too 
dark,  so  he  testified,  for  him  to  discern  tb^ 
features,  and  he  could  not  identic  th&a 
as  being  the  same  three  whom  be  bad  met 
earlier  In  the  evening.  However,  npou  en- 
iiering  his  house  he  found  that  the  building 
had  been  broken  Into  during  his  absrace  and 
a  number  of  articles  takoi  therefrom,  In- 
clndlog  a  gun,  a  razor,  and  scune  groceries 
and  provisions.  He  luxated  the  occurrence 
immediately  to  the  officers  at  Holtvllle,  and 
the  next  morning  In  tbelr  search  tbey  came 
upon  the  camp  of  this  defendant  and  two 
others.  The  mcsi  were  at  that  time  lying 
in  tiielr  blanketa  tTnd^neatb  the  head  of 
one  was  a  bundle  which  was  found  to  con- 
tain several  of  Uw  stolrai  articles.  Not  see- 
ing the  gun,  inquiry  was  made  tot  it  At 
first  the  men  made  no  response  to  the  de- 
mand  tor  the  gun,  but  finally  one  of  them 
said:  "We  might  as  weU  dig  It  up."  He 
thai  indicated  a  place  where  the  gun  was 
found  burled,  wrapped  In  gunny  sacks.  The 
<^cers  took  the  three  men  In  an  automobile 
to  the  city  of  Holtvllle.  While  on  the  way, 
one  of  the  officers  said  to  the  three:  "You 
t^ows  are  up  against  it;  you  ought  to  have 
better  sense  Chan  that"  To  this  the  r^ly 
was  made  by  one  of  the  men  In  the  presence 
of  the  three:  "What  can  a  man  get  for  this? 
What  charge  will  you  put  against  this? " 
The  t^cer  re^nded  that  the  charge  would 
be  burglary,  and  the  man  said  that  was 
"pretty  hard."  The  three  men  were  taken 
into  .the  Justice's  court  to  be  arraigned. 
While  seated  there,  and  while  the  complaint 
was  being  prepared,  the  Justice  made  some 
Inquiry  as  to  whether  the  burglary  had  been 
committed  in  the  daytime  or  nighttime,  when 
one  of  the  officers  turned  to  the  men  and 
asked:  "What  time  was  it  you  fellows  bur- ; 
glarized  that  house?"  One  of  the  three  {the 
transcript  of  the  testimony  does  not  show 
which)  responded:  "About  8  o'clock."  In 
general  substance,  this  was  ail  the  testimony 
offered  and  received  at  the  trial.  The  de- 
fendants each  testified  In  the  case.  They 
stated  that  they  had  come  Into  Imperial 
county  from  the  Mexican  side,  where  th'ey 
had  been  at  work  building  levees;  that  they 
intended  to  camp  out  until  they  could  se- 
cure more  employment  and  that  they  had 


established  themselves  for  that  purpose  with 
their  wagon  at  the  place  where  the  officers 
found  tb«n;  that  on  the  night  preceding 
their  arrest  a  stranger  had  driven  by  with 
a  team  and  had  asked  leave  to  make  use  of 
the  fire  which  was  burning  for  the  purpose 
of  cooking  his  meal,  which  permission  was 
accorded  him ;  that  before  he  left  he  offered 
them  the  various  articles  which  the  officers 
found  in  their  possession,  and  which  were 
Ideotlfled  as  being  part  of  the  things  taken 
from  NelTs  house,  at  a  small  price;  and 
that  one  of  the  three  bought  them,  giving 
about  $4  in  mtmey  In  exchange  fbr  the  mer- 
<^ndlae. 

[1-3]  It  is  urged  on  behalf  of  this  appe- 
lant that  the  evld^ice  was  wholly  Snsaffi- 
dent  to  Justify  the  verdict  of  guilty:  First, 
t)ecause  the  mere  possession  of  stolen  prop- 
erty was  not  sufficient  to  make  out  a  case 
against  him.  and  that  the  additional  testi- 
mony, in  so  far  as  it  tended  to  show  Incrim- 
Inathig  admissions  made  by  any  of  the  trio, 
did  not  aid  to  supply  sufficient  evidence  up- 
on which  a  verdict  of  guilty  could  be  legally 
returned.  Some  point  Is  made  as  to  the  ad- 
missibility of  the  various  statements  offered 
in  evidence  as  constituting  admissions  of  the 
accused,  but  any  question  as  to  the  compe- 
tency or  admissibility  of  that  testlmooy 
must  be  l^t  out  of  couslderatlfm  because  tte 
transcript  does  not  disclose  that  any  objec- 
tion thereto  was  made  at  the  trlaL 

The  evidence  ps  we  view  It  taking  the 
entire  narrative  as  disclosed  in  the  tran- 
script, was  sufficient  to  authorize  the  Jniy 
to  find  a  verdict  of  guilty.  The  case  did  not 
stand  upon  evidence  of  the  possession  ot  the 
Steven  property  alone  tfor  its  support  but 
there  wcts  oUier  circumstances  shown  by 
the  witnesses  for  the  iffosecntl<m  wliich  all 
tended  to  point  to  the  three  men  as  being 
the  perpetrators  of  the  allied  crlm&  Kett, 
the  complainant  recognized  the  three  men 
as  they  woe  traveling  In  the  direction  of 
Ms  place  when  he  passed  them  on  his  way 
home.  The  fiict  that  he  saw  three  moi 
coming  from  the  direction  of  his  house  or 
land  about  an  hour  or  less  time  after  hav- 
ing passed  three  cm  the  road  was  a  drcnnt- 
stance  also  iwoper  to  be  takot  into  con- 
sideration by  the  Jury.  It  is  true  that  in 
the  dusk  of  the  evening  b»  was  not  able  to 
distinguish  the  fratores  of  the  three  moi 
he  last  met  but  the  number  was  the  same 
as  <tf  those  whom  he  had  passed  a  short 
while  before  on  the  road  coming  toward  Us 
property.  A  great  deal  ot  counsel's  argu- 
ment Is  devoted  to  an  atteupt  to  snstala 
the  proposition  that  it  would  have  be«i  im- 
possible for  the  men  to  have  traveled  from 
the  point  where  Neflt  passed  them  to  a  dis- 
tance of  1%  or  2  nUles  in  the  limited  time 
allowed.  It  must  be  borne  In  mind  that 
the  statement  as  to  the  number  of  minutes 
elapsing  was  not  pretended  to  be  absolutely 
accurate,'  and  it  was  a  question  solely  for 
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the  Jury  to  resolve  as  to  wheth'er  under  the 
circumstances  the  three  men  passed  by  Neff 
were  tbe  same  as  he  had  seen  coming  from 
the  direction  of  bis  property  later,  and  wheth- 
er they  were  the  same  who  had  committed 
the  burglary.  All  of  thiese  matters  consti- 
tuted circumstances  which,  taken  In  con- 
nection with  the  finding  of  the  stolen  prop- 
erty in  the  possession  of  the  three  men  And 
their  statements  made  with  reference  there- 
to, as  well  as  the  admission  of  one  of  them 
in  the  presence  of  the  others  as  to  the  time 
the  burglary  had  been  committed,  might 
very  properly  have  been  considered  by  the 
Jury  as  fumlsblng  evidence  of  gnilt 

[4,  6]  At  the  oral  argument  It  was  urged 
tbat  an  Instruction  giv^  by  the  court  with 
refer^ce  to  the  possesaltm  of  stolen  prop- 
erty, being  some  evidence  of  guilt,  was  im- 
proper. It  was  argued  that,  while  the  pos- 
session of  stolMi  property  unexplained  would 
furnish  some  evidence  of  guilt  where  the 
charge  was  larceny,  it  would  not  furnish 
evidence  that  a  bui^larlous  entry  had  been 
made  Into  a  building  to  accomplish  tbe 
stealing.  The  case  of  People  v.  Lang,  142 
Oal.  482,  76  Pac.  232,  Is  direct  authority  In 
refutation  of  this  wntratlon.  In  that  case 
the  court  said: 

"Tlie  authorities  bold  that,  where  goods  have 
been  feloniously  taken  by  means  of  a  burglary, 
and  they  are  immediately  or  soon  thereafter 
found  in  the  possession  of  a  person  who  gives  a 
false  account,  or  refuses  to  give  any  accoant,  of 
the  manner,  in  which  he  came  into  the  posses- 
sioD,  proof  of  such  possesBion  and  guilty  conduct 
is  presumptive  evidence,  not  only  that  he  stole 
the  goods,  but  that  he  made  use  of  tbe  means  by 
which  access  to  them  was  obtained." 

The  refusal  to  give  several  instructions 
offered  the  d^endant  at  tbe  trial  is  as- 
signed as  error.  We  have  examined  care- 
fnlly  the  whole  body  of  the  instructions 
given,  as  well  as  those  refused,  and  feel 
satisfied  that  all  matters  of  law  proper  to 
be  stated  under  the  charge  before  the  court 
were  contained  In  the  instructions 'as  given. 
As  to  some  of  the  instructions  which  were 
refused  it  may  perhaps  be  said  that  they 
stated  the  law  correctly,  but  they,  in  sub-' 
stance,  were  designed  merely  to  emphasize 
or  acc0itnate  propositions  which  liad  been 
covered  by  the  court  Is  the  <£baxfs&  which 
was  read  to  the  Jury. 

CI]  We  find  no  merit  at  all  In  tbe  con- 
tention of  counsel  that,  because  tbe  court, 
in  defining  the  crime  of  burglary,  incorpo- 
rated in  his  instruction  tbe  definition  of  the 
crime  as  expressed  in  section  469  of  tbe 
Penal  Code,  but  omitted  certain  words  con- 
tained in  an  amendmeht  made  to  that  sec- 
tion, prejudicial  error  was  c<Hnmitted.  This 
amendment  did  not  change  tbe  definition 
of  tbe  crime  as  it  r^eired  to  tbe  ottering 


of  a  house,  room,  apartment,  warehouse, 
store,  bam,  stable,  outhouse,  or  other  build- 
ing, but  merely  added  the  words  "mine  or 
any  nndei^round  portion  thereof."  In  so 
far  as  a  definition  of  the  crime  of  burglarj' 
was  applicable  to  the  facts  of  this  case,  tbe 
court  gave  correct  Information  to  the  jury. 
Tbe  defendant  was  not  charged  with  enter- 
ing a  mine  or  underground  portion  thereof, 
and  therefore  he  could  not  have  been  prej- 
udiced by  the  omission  of  thB  words  which 
composed  the  amendment 

[7]  It  is  also  claimed  that  the  court  Inter- 
fered with  the  ctmstltutlonal  right  of  the 
defendant  to  be  present  at  every  stage  of  his 
trial.  It  appears  that  on  the  night  of  June 
22d  an  earthquake  shook  the  dty  of  El 
Centro,  being  tbe  county  seat  of  Imperial 
county,  and  the  courthouse  was  damaged. 
The  trial  of  this  case  had  commenced  on 
June  2l8t,  and  on  the  morning  of  the  23d 
the  court  convened  briefly,  and  In  the  pres- 
ence of  counsel  for  the  defendant,  but  not 
in  defendant's  presence,  made  an  order  con- 
tinuing the  trial  until  tbe  next  day,  the  24th. 
Under  tbe  extraordinary  circumstances  it 
could  hardly  be  claimed  that  the  court  com- 
mitted an  error  which  was  prejudicial  to 
any  of  defendant's  rights,  any  more  than  if 
there  had  been  no  session  at  all  of  court  on 
that  day  because  of  the  earthquake,  or  any 
other  cause,  and  the  court  had  resumed  its 
sessions  on  the  following  day.  There  were 
no  proceedings  taken  other  than  tliat  a  for- 
mal adjournment  was  ordered,  and  the  de- 
fendant was  not  deprived  of  th«  right  to  be 
present  when  any  matters  affecting  bis  guilt 
or  innocence  were  presented  before  the  Jury. 

[B]  There  Is  but  one  more  contention 
which  calls  for  notice.  At  the  conclusion 
of  the  trial  the  Judge  presiding  announced 
to  counsel  that,  it  being  excessively  hot,  he 
would  limit  the  argument  to  a  half  hour 
on  each  side.  Trial  Judges  have  the  right 
to  regulate  the  proceedings  in  their  courts, 
and  have  the  right  to  exercise  a  reasonable 
discretion  In  tbe  direction  of  limiting  the 
arguments  to  be  made  by  counseL  Viewing 
the  proceedings  had  at  the  trial,  the  charge 
involved  and  the  comparative  brevity  of  the 
evidence,  we  are  not  prepared  to  say  that 
the  trial  Judge  overstepped  the  limits  of  a 
reasonable  discretion  in  imposing  the  re- 
striction uixm  the  time  for  ai^;ument  as  he 
did. 

Other  points  made  are  of  exceedingly  mi- 
nor Importance,  and,  in  the  view  we  take  of 
the  case,  not  deserving  of  particular  dis- 
cussion. 

The  Judgment  and  order  are  afllrmed. 
We  ooncnr:  GONBBf,  P.  J.;  SHAW,  J. 
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(S  Cal.  App,  735) 

PEOPI^B  r.  CLARK.    (Cr.  423^ 

(INstrict  Court  of  Appeal.  Second  Diatriet.  Gal- 
ifornla.  Not.  4, 

1.  Ckihinal  Law  «s>40&— Btidkitcb— Adhib- 
eioN— Showing  or  Voluntabt  Oharaoiu— 

ft'BCESSITT, 

In  a  proeecutioii  for  barglary,  wbeo  evi- 
dence  of  admuoions  of  gailt  by  deCendaiit  and  his 
(Mrindlctees  In  his  presence  was  offered,  the  court 
should  have  sustained  objection  thereto  until 
tacts  were  shown  satisfjing  the  court  of  tlw  Tol- 
untary  character  of  the  statements. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  91S,  919,  972;  Dec.  Dig. 

2.  CuinRAL  Law  «b»1169— AppiAir-HAiu- 

LBBB  EbBOR. 

In  a  prosecution  for  burglary,  where  the 
court  admitted  evidence  of  admissions  of  guilt  by 
defendant  and  bis  coindlctees  without  sufficient 
showing  of  th^  voluntary  character,  but  during 
the  further  progress  of  the  examination  of  tlie 
witness  the  voluntary  diaracter  of  the  state- 
ments was  made  to  appear,  the  error  lu  the  ad- 
mission was  harmless. 

[Ed.  Note.— For  oth»  cases,  ae«  Criminal 
Law,  Cent.  Dig.  H  764.  SOSSTUSO.  81S7-3143 ; 
Dec  Dig.  *5.imj 

Appeal  from  Superior  Court,  loiperiAl 
CouDty ;  FraukUn  J.  Cole,  Judge. 

JaclE  Clarlc  was  convicted  of  burglary  In 
the  first  degree,  and  from  the  Judgment  and 
an  order  denying  his  mottoa  for  new  tilal, 
be  appeals.  Affirmed. 

J.  A.  Berry,  of  El  Centre,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  and  Robert  M.  Clarke 
Deputy  Att7.  Gen.,  for  tbe  People. 

CONREY,  P.  J.  Defendant  was  convicted 
of  the  crime  of  burglary  in  the  first  degree. 
A  Judgment  of  imprisonment  was  imposed, 
and  he  has  appealed  from  that  Judgment  and 
from  an  order  made  denying  him  a  new  trial. 

The  Information  charged  that  the  crime 
was  committed  Jointly  by  three  defendants, 
Jack  Clark,  Jack  Morrell,  and  Joe  Layden. 
They  demanded  separate  trials,  and  were 
separately  tried  and  convicted.  The  appeal 
of  defendant  Jack  Morrell,  Crlm.  No.  424  of 
this  court,  has  been  decided  this  day  (163 
Paa  977) ;  tbe  Judgment  and  order  being  af- 
firmed. Tbe  opinion  In  that  case  Is  fully  ap- 
plicable here,  with  one  exception. 

In  the  Morrell  Case  this  court  declined  to 
consider  the  claim  of  that  defendant  that  cer- 
tain statements  or  admissions  of  the  accused 
were  Improperly  admitted  In  evidence.  For 
It  there  appeared  that  the  transcript  In  that 
case  did  not  disclose  that  any  objection  to 
that  evidence  was  made  at  the  trial.  In  the 
present  case  objection  was  made  to  testimony 
of  the  officers  concerning  statements  made 
by  the  defendant,  or  by  any  of  the  defendants 
In  his  presence,  unless  it  should  first  be  made 
to  appear  that  the  defendants  were  warned 
that  anything  they  said  might  be  used 
against  them.  The  objection  was  overruled, 
and  the  testimony  was  received.  Afterwards, 
on  redirect  examination,  the  witness  declar- 


ed that  the  officers  did  not  make  any  tlireats 
against  tbe  defendants,  or  offer  them  any  re- 
ward or  make  any  promise  for  any  state- 
ment the  defendants  might  make;  that  there 
Was  no  duress  or  coercion  of  any  kind  used; 
and  that  the  officers  were  not  armed  when 
they  made  the  arrest.  . 

[1,  2]  The  alleged  admissions  or  statements 
were  not  made  as  testimony  at  tbe  hearing 
or  under  any  other  conditions  which  neces- 
sarily required  a  specific  statement  to  the 
defendants  that  anything  they  said  might  be 
used  against  them.  Nevertheless,  when  evi- 
dence of  these  admissions  was  offered  at  the 
trial  the  court  should  have  sustained  the  ob- 
jection to  It  untU  facts  were  shown  sufficient 
to  satisfy  the  court  that  the  statements  were 
voluntarily  made.  But,  Inasmuch  as,  during 
the  further  progress  of  the  examination,  the 
voluntary  character  of  tbe  statements  was 
made  to  appear,  we  conclude  that  the  errxx 
was  without  prejudice.  The  record  as  a 
whole  so  strongly  Indicate,  the  guilt  of  the 
defendant,  even  without  considering  the  al< 
leged  admissions,  that  a  reversal  cannot  rea> 
sonably  be  had  on  account  of  such  error. 

Tbe  Judgment  and  order  are  afiarmed. 

We  concur ;   JAHBS,  J.;  SHAW,  X. 


(!S  Cal.  App.  T3S) 
ARTHUR  T.  HORWEGE  et  al.    (Civ.  144&) 
(District  Court  of  Appeal,  Hiird  District.  Call^ 
fomia.    Nov.  4.  1915.) 

1.  MnmciPAi,  CoRPOBATioNs  ^3068  —  Tax 
Lbvt— Fatment  of  JuDGintnT. 

By  provision  of  SL  1901.  p.  704,  H  1-^  to 
make  It  the  legal  duty  of  a  city's  coondl  to  in> 
elude  In  the  tax  levy  the  amount  of  a  judement 
against  the  city,  the  council  must  have  been  fuc- 
nished  by  the  county  clerk  with  a  report  of  the 
judgment  at  least  16  days  before  the  day  om 
which  the  law  required  the  tax  levy  to  be  made. 

[Ed.  Note.— For  other  easea,  see  Municipal 
Corporations.  Gent  Dig.  H  2070-2074;  Dec. 
Dig.  «=s>9G8.] 

2.  MuMIc'lPAI.  COBPOEATIOWB  *=>9«Sfl  —  TAX 

Levt— LiurrATion— "Obdimabt  Expensbs'* 

— JUDOlfBNT. 

A  judgment  against  a  «itj  ts  not  Ineloded 
in  Its  ordinary  ex[>eQ8e8,**  the  maximum  tax 
levy  for  which  u  fixed  by  law. 

[Ed.  Note.— For  otber  cases,  see  Hnnidpal 
Corporations,  Gait  Dig.  ||  2010-2013;  Dee. 
Dig.  «s>953. 

For  Other  definitions,  see  Words  and  Phrase^ 
First  and  Second  Series.  Ordinary  ElxpenaesL] 

Application  by  J.  O.  Arthur  for  writ  o< 
mandate  to  A.  W.  Horw^  and  others,  CUT 
Oooncil  ftf  Petalama.  Denied. 

Llppitt  ft  Uppitt,  of  Petalnma.  and  R.  1^ 
Thompson,  of  Santa  Rosa,  tot  petitioner.  Q 
P.  Hall,  of  Petaluma.  and  W.  F.  Cowan,  oC 
Santa  Rosa,  for  respcmdents. 

BURNETT,  J.   This  is  an  application  for 

a  writ  of  mandate  to  compel  the  council  of 
the  city  of  Petaluma  to  include  In  tbe  tax 
levy  for  tbe  fiscal  year  1915-16  a  snm  suffi- 
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dent  to  pay  a  final  JaQgment  in  favor  of  said 
petitioner  against  said  city  of  Petalnma. 

Petitioner  claims  that  the  duty  so  to  pro- 
ceed grows  out  of  the  provisions  of  "An  act 
to  provide  for  the  payment  of  Judgments 
against  counties,  cities,  cities  and  counties 
and  towns,"  fonnd  in  the  Statutes  of  1901,  p. 
794.   Said  law  provides  as  follows: 

"SectloQ  1.  All  fimil  judgmenti  now  exlBting 
or  that  may  be  obtained  hereafter  against  any 
county,  city  and  county,  dty,  or  town  of  the 
state  of  California,  shall  be  paid  by  the  treasur- 
er of  such  coun^,  city  and  coun^,  or  town,  as 
hereinafter  provided. 

"Sec.  2.  It  shall  be  the  doty  of  the  county 
clerk  to  file  with  the  auditor  and  to  furnish  the 
board  of  supervisors,  town  trustees,  or  other 
board  or  body  authorized  by  law  to  levy  taxes, 
a  complete  list  all  the  existing  final  judzmeuts 
against  such  county,  dty  and  county,  dty,  or 
town,  of  record  in  bis  office,  at  least  fifteen 
days  before  the  day  on  which  any  tax  levy  must 
by  taw  be  m&de. 

"Sec.  3.  It  shall  be  the  duty  of  the  auditor  to 
examine  and  audit  the  final  judgments  so  re* 
ported  by  the  county  clerk,  and  to  certify  the 
amount  of  such  final  judgments  to  the  treasurer 
within  five  <5)  days  from  the  day  on  which  such 
list  of  final  judgments  is  filed  with  him.  There- 
upon, the  board  of  supervisors,  city  council, 
town  trustees,  or  other  t>oard  of  officers,  as  the 
case  may  be,  having  authority  to  levy  taxes  up- 
on the  taxable  property  of  such  county,  dty  and 
couDty,  city,  or  town,  must  indude  in  the  tax 
levy  for  tbe  next  fiscal  year  a  rate  or  sum  suffi- 
cient to  pay  all  final  judgments  existing  against 
such  county,  dty  and  county,  dty,  or  town. 
The  omission  to  include  .the  amount  of  any  ex- 
isting final  judgment  in  the  tax  levy  for  any 
year,  shall  not  of  itself  invalidate  the  tax  levy 
as  made,  but  such  omission  or  omissions  must 
be  included  In  the  next  tax  levy,"  etc. 

CI,  2)  It  Is  tboB  made  plain  that  an  essen- 
tial condition  upon  which  the  legal  doty  of 
tbe  dty  coundl  to  Include  the  amount  of  the 
Judgment  In  the  tax  levy  Is  dependent  Is  tbe 
fact  that  the  county  clerl£  furnished  said  city 
council  with  a  report  of  said  Judgment  at 
least  15  days  before  tbe  day  on  which  tbe  law 
required  tbe  tax  levy  to  be  made.  It  Is  con- 
ceded that  September  7th  was  such  date  for 
said  levy  and  that  tbe  report  of  said  Judg- 
ment was  made  by  said  derk  to  said  council 
on  the  4tb  of  September  and  was  received  by 
them  on  September  7th,  the  day  of  tbe  levy. 
It. cannot  be  said,  therefore,  without  disre- 
garding the  unequivocal  provisions  of  tbe 
statute  that  it  was  the  legal  duty  of  tbe  coun- 
sel to  indude  said  judgment  In  tbe  tax  levy^ 
Tbe  Legislature  bjts  seen  fit  to  require  at 
least  15  days'  notice.  We  must  assume  that 
there  was  and  Is  sound  reason  for  sucb  re- 
quirement. Tbe  preparation  and  extension  of 
a  tax  levy  involves  no  inconsiderable  trouble 
and  the  timely  notice  of  tbe  unusual  tax  Is 
Important  to  prevent  embarrassment  and  con- 
fusion. It  Is  true  that  no  earlier  notice  of  the 
Judgment  could  be  given  herein  but  that  cir- 
cumstance cannot  change  nor  affect  said 
statutory  provision.  The  result  Is  simply 
that  provision  must  be  made  in  the  next 
year's  levy  for  the  payment  of  said  Jndg- 
tnent.   The  compensation  to  the  plalntUT  tor 


tbe  delay  must  be  found  In  tbe  Interest  which 
bis  Judgment  bears.  We  must  assume,  of 
course,  that  the  dty  council  fire  acting  in 
good  faith  and  that  they  will  not  attempt  to 
avoid  tbe  payment  of  this  legal  claim.  It 
would  be  absurd  to  contend,  and  probably  no 
one  would  contend,  that  the  trustees  could 
continue  tbe  matter  from  year  to  year  by  vir- 
tue of  the  provision  that  the  omission  to  in- 
clude the  Judgment  in  one  levy  must  be  sup- 
plied by  the  next.  It  would  be  equally  un- 
reasonable to  contend  that  the  claim  could  be 
defeated  by  the  artifice  of  reaching  the  tax 
limit  for  other  purposes  or  that  tbe  court 
would  have  no  authority  to  direct  tbe  correc- 
tion of  tbe  tax  Ust  after  It  bad  been  complet- 
ed. As  to  the  first  of  these  suggestions,  It  la 
suffldent  to  say  that  sucb  dalm  as  this  is  not 
included  witbln  tbe  ordlnaiy  expenses  for 
which  tbe  maximum  is  established  by  the 
law,  and  the  other  suggestion  Is  suffldently 
answered  by  the  cases  of  State  v,  Ueadlee, 
22  Wash.  123,  60  Pac.  126,  and  State  t.  Byme^ 
32  Wash.  264,  73  Pac.  394. 

We  think  no  suffident  reason  Is  shown  for 
the  Issuance  of  tbe  writ,  and  the  order  to 
show  cause  Is  therefore  discharged,  and  the 
peremptory  wilt  denied. 

We  concur:   CHIPMAN,  P.  J.;  HART,  J. 

'  (28  Cal.  App.  7B4) 

GRAHAM  T.  ANTJIS.    (Civ.  1399.> 
(District  Court  of  Appeal,  Third  District.  Cali- 
fornia.   Nov.  10,  1915.) 

1.  MAamuE  Liens  <S=>73  —  Attachment  — 
Pbocesoinos — Affioavitb — Sufficiency. 

Code  Civ.  Proc.  }  813,  creates  liens  on  ves- 
sels for  services  and  materials  furnished  in  their 
construction,  repair,  or  equipment.  Section  815 
requires  the  complaint  In  an  action  by  attach- 
ment against  a  vessel  to  be  verified.  Section 
818  requires  a  bond  in  all  such  cases  of  no  less 
than  $500.  Plaintiff  attacfaed  a  vessel  for  ma- 
terials furnished,  but  failed  to  verify  his  com- 
plaint and  gave  bond  for  only  $200,  and,  as  re- 
quired by  tbe  general  attachment  law.  Code  Civ. 
Proc.  S  638,  made  affidavit  that  the  debt  was 
not  secured  by  lien  on  the  property.  Held,  that 
his  complaint  as  framed  and  the  proceedings 
had  were  proper  under  the  general  attadiment 
law  (sections  637-539),  and  not  Subject  to  de- 
murrer for  failure  to  comply  with  sections  813, 
815.  818. 

[Ed.  Note.— For  other  cases,  see  Maritime 
Liens,  CenL  Dig.  U  113-120 ;  Dec  Dig.  «s»73.] 

2.  HABima  Liens  4=>73— ATTACHiotirT— Pbo- 
CEKDiNQB— Affidavits— "Lien." 

In  such  case,  and  in  view  of  Civ.  Code,  §S 
2872,  2873.  2875,  2881,  where  Coda  Civ.  Proc. 
S  817,  provides  for  perfecting  the  lien  by  an  at- 
tachment against  a  vessel  at. tbe  time  of  issuing 
tbe  summons,  or  at  any  time  afterward,  tbe  lien 
against  the  vessel  is  a  special  lien,  not  dependent 
OD  possession,  and  a  right  iu  posse  only,  not 
fixed,  and.  tbe  plaintiff's  affidavit  that  the  debt 
was  not  secured  by  lien  was  true,  so  that  his 
action  under  the  general  law  could  not  be  de- 
feated by  the  existence  of  the  special  statutory 
lien. 

[Ed.  Notcb— For  other  cases,  see  Maritime 
Uena,  Cent  Dig.  IS  lia-liolDec.  Dig.  «=»73. 

For  other  definitions,  see  Words  and  Phrases* 
First  and  Second  Series,  Lien.] 
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3.  Mabitucs  LDN8  ^3>73  —  Attachuent  — • 
SuTUTOBT  PBOTisxona  —  BxoLusivxnBSS  or 
Bbibdt. 

Code  Civ.,Proc.  gS  813,  818,  creating  a  lien 
and  providing  for  ita  enforcement  by  attach- 
ment against  vesseU  for  work  and  material  fur- 
nished, ia  not  an  exdoBive  remedy,  but  one 
having  the  lien  thereby  created  may  alao  proceed 
under  Code  Civ.  Proc  i  537,  by  general  attach- 
ment. 

[Hid.  Note.— For  other  caaea,  see  Maritime 
Uena,  Cent  Dig.  H  113-120;  Dee.  Dig.  «»73.] 

Appeal  from  Siqwrlor  Court;  Scdano  Coun- 
ty; A.  J.  Buckles,  Judge. 

Action  by  James  H.  Graham  azalust  H.  O. 
Annis.  iTzom  a  Judgment  for  plaintiff,  and 
order  OTerruUns  defendant's  motion  to  dla- 
solTe  an  attachment,  defendant  appeals.  Af- 
firmed. 

C.  J.  Goodell,  of  San  Francisco,  for  appel- 
lant. Kenneth  I.  Jones  and  W.  U.  Goodman, 
both  of  FairQeld,  for  respondent 

CHIPMAN,  P.  J.  Plaintiff  aUeges  In  his 
comj^alnt  that  defendant  Is  the  owner  of 
"that  certain  gasoline  motor  boat  named 
'The  Bird,' "  and  that  "between  the  12th  day 
of  May  and  the  21st  day  of  September, 
1914,  at  the  special  Instance  and  request 
of  defendant,  U.  O.  Annls,  plaintiff  per- 
formed certain  laboi*  In  making  certain 
repairs  to  the  machinery  of  said  motor 
boat  "The  Bird,'  and  to  a  small  gasoline 
motor,  the  property  of  defendant,  and  pro- 
vided certain  materials  which  were  used 
In  the  making  of  said  repairs."  It  Is  also 
alleged  that  *'said  labor  and  materials  were 
of  the  reasonable  value  of  $320.50,"  and 
that  the  whole  thereof  Is  due  and  unpaid. 
The  complaint  was  filed  on  September  25, 
1914,  and  on  the  same  day  plaintiff  filed 
wtQi  the  clerk  an  affidavit  and  undertaking 
in  attachment  and  on  that  day  there  was 
issued  out  of  the  court  a  writ  of  attachment 
"in  the  form  prescribed  by  section  640  of  the 
Code  of  Civll'Procedure,  and  not  in  the  form 
prescribed  by  section  819  of  said  code."  A 
general  demurrer  to  the  complaint  was  over- 
ruled and  defendant  served  and  filed  his  an- 
swer on  November  6,  1914;  admitted  owner- 
ship of  said  motor  boat,  and  that  labor  and 
materials  were  furnished  as  alleged  in  the 
complaint;  but  denied  that  Oiey  bad  any 
value  greater  than  $150. 

It  appears  from  the  bill  of  exceptions  that 
the  writ  of  attachment  directed  the  sheriff 
to  "attach  and  safely  keep  all  of  the  prop- 
erty of  defendant  H.  O.  Annls"  within  said 
Solano  county,  "not  exempt  from  execution, 
or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  said  plaintiff's  demand,"  unless 
the  defendant  give  security,  etc.;  that  there- 
upon the  sheriff  did  levy  upon  and  take  into 
his  possession  said  motor  boat  described  in 
the  complaint  and  continued  to  hold  posses- 
sion thereof  "from  the  time  of  his  said  le'Vy 

on  or  about  the   day  of  September, 

1014,  to  a  time  subsequent  to  the  presenta- 


tion of  the  motion  of  defendant  H.  O.  Annis, 
to  dissolve  and  discharge  said  attachment, 
and  the  denial  of  said  motion  on  the  8th 
day  of  December,  1914" ;  that  on  December 
3,  1914,  defendant  duly  served  and  filed  a 
notice  of  motion  to  dissolve  and  dismiss  said 
attachment  on  the  grounds:  That  the  at- 
tachment was  improperly  issued:  (1)  Be- 
cause "the  undertaking  is  In  a  sum  less  than 
$500";  (2)  because  the  affidavit  for  attach- 
ment falsely  stated  "that  the  amount  son^ 
to  be  recovered  had  not  been  secured  by  any 
lien  upon  personal  property";  (3)  because 
the  "writ  did  not  and  does  not  direct  the 
sheriff  to  attach  'The  Bird'  with  Its  tac^e, 
apparel,  and  furniture,  and  keep  the  same 
in  bis  custody  until  discharged  in  due  coarse 
of  law." 

At  the  time  noticed,  to  wit  December  8, 
1914,  the  matter  came  on  for  hearing,  and 
defendant  moved  the  court  for  an  order  dis- 
solving the  attachment  upon  all  the  grounds 
specified  in  said  notice  and  "based  npon  all 
said  papers,  pleadings,  and  proceedings  and 
filed  in  said  action"  as  set  out  In  said  no- 
tice of  motion.  The  court  denied  the  mo- 
tion. Thereupon,  on  the  8th  day  of  Decem- 
ber, 1914,  the  cause  went  to  trial,  and  on 
that  day  Judgment  was  entered  for  plaintifl 
for  the  sum  prayed  for  and  was  indorsed: 
"Filed  Dec  9,  1914."  Respondent  appeals 
from  the  Judgment  and  from  the  order  deny- 
ing his  motion  to  dissolve  and  dismiss  the 
attadiment 

Appellant  daims  tbat  tiie  Judgment  should 
be  reversed  tor  tlie  reason  that  "the  pro- 
ceedings herein  seem  to  have  been  int^ed 
to  enforce,  by  means  of  attachment  and  sale 
under  execution,  the  lien  which  the  statute 
gives  on  the  boat"  The  groonds  on  whicb 
the  motion  to  dissolve  the  writ  ot  attadi- 
ment  was  made  have  been  ^ven  and  are 
now  urged  for  revendng  Ow  order  denying 
defendant's  motion. 

Section  813  of  the  Code  of  OiTll  Prooedore 
provides : 

"All  steamers,  vessels,  and  boats  are  liable: 
•    •    •    (3)  For  work  done  or  materials  fnr- 

nished  in  this  state  for  their  construction,  re- 
pair or  equipment.  *  *  *  Demands  for  these 
several  causes  constitate  liens  upoo  all  steamers, 
vessels,  and  boats,  and  have  priority  in  their  oi^ 
der  herein  enumerated,  and  have  preference  over 
all  other  demands ;  but  such  liens  only  continiw 
in  force  for  the  period  of  one  year  from  the  time 
the  cause  of  action  accrued." 

The  succeeding  sections  provide  the  steps 
to  be  taken  in  enforcing  the  lien.  The  com- 
plaint must  state  the  name  of  the  owner,  if 
known,  and  If  not  known  that  fact  most  be 
stated  and  the  d^endant  shaU  be  designated 
as  unknown. 

"The  complaint  most  designate  the  ateamn, 
vessel,  or  boat  by  name,  and  must  be  verified  by 
the  oath  of  the  plaintil^  or  someone  on  bis  be- 
half."   Section  Sl6. 

The  plaintiff  "may  have  the  steamer,  veasd. 
or  boat  with  its  tackle,  apparel^  and  furniture, 
attached  as  security  for  the  aatiafactiou  of  any 
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jad^ent  that  may  be  recorered  in  the  action." 
Section  817. 

And  section  818  aathorizes  the  clerk  to  isnie 
a  writ  of  attachment  "upon  recelTlng  a  written 
andertaklD?  on  behalf  of  the  plaintiff,  •  *  * 
to  the  effect  that  if  •  *  •  judgment  be  ren- 
dered in  favor  of  the  owner  of  the  steamer,  ves- 
sel, or  boat,  as  the  case  may  be,  he  will  pay  all 
costs  and  damages  that  ma^  be  awarded  against 
him,  *  *  •  not  exceedins  the  sum  specified 
in  the  undertaking,  which  shall  In  no  case  be  less 
than  five  hundred  dollan." 

Tbe  bond  In  tlila  case  was  Cor  f200,  as  re- 
quired 117  section  689,  and  was  framed  under 
that  section.  Sections  819  and  820  direct 
the  sheriff  "to  attacSi  era  eh  steamer,  vessel, 
or  boat,  with  Its  tackle,  apparti,  and  tnml* 
ture  and  keep  the  same  In  bis  cnstodx  until 
dIsChaixed  in  dne  oonrae  of  law."  Section 
S21  prorides  that  the  vwnex  ma.j  appear  and 
answer  or  plead  to  the  action  and  mi^  ex- 
cept to  the  sufficiency  of  the  sureties  on  tbe 
undertaking,  and  section  82$  provides  that 
tbe  attaduuent  may,  on  motloii  of  tbe  own- 
er, "be  discharged  In  the  same  manner, 
and  on  Uke  terms  and  conditions,  as  at- 
tacihmentB  in  other  cases."  Section  824 
provides  for  the  sale  after  judgment  re- 
covered. Tbe  writ  in  the  present  case  di- 
rected tbe  sheriff  to  attadi  and  safaiy  keep 
all  proper^  of  defendant  not  ttcempt  from 
execution  as  In  ordinary  cases  of  attachment 
(section  640),  and  did  m>t  dlred;  tbe  etiaAS 
to  attach  *^e  Bird"  with  its  tackle,  apparel, 
and  furniture,  and  keep  tbe  same  In  his  cus- 
tody as  provided  in  section  819,  Code  of 
Civil  Procedure. 

Hie  attack  upon  Iwtb  tli^  Jndgmrat  and 
order  Is  on  tbe  assumption  that  plaintiff  in- 
stltnted  tlie  proceedings  under  secUtm  813 
et  seq.,  of  the  Code  of  Civil  Procedure  for 
the  enforcnnent  of  llsns  upon  vessels,  end 
this  assumption  rests  wholly  npon  what  ap- 
pears fxom  the  complaint  and  tbe  proceed- 
ings above  set  forth.  Defendant  made  no 
showing  Independently  of  said  proceedings, 
and  the  evidence  submitted  at  the  trial  on 
the  merits  was  not  brought  np^ 

J^pellant  relies  dttefly  upon  Jensen  v. 
Dorr,  167  Cal.  437,  108  Paa  m  In  that 
case  tbe  plaintiff,  as  we  infer  from  what  ap- 
pears In  the  report,  claimed  a  lien  under  the 
terms  ot  section  818  et  seq.,  and  the  com- 
plaint was  In  conformity  therewith,  as  was 
also  the  undertaking.  It  was  held  that 
tals  rights  were  to  be  determined  by  the  pro- 
visions of  that  section  and  others  in  the 
chapter  relating  to  liens  upon  vessels.  Said 
the  court: 

"Proceedings  for  attachment,  whether  In  ordi- 
nary cases,  or  in  actions  to  enforce  liens  against 
vessels,  are  created  by  statute,  and  must  io  each 
of  such  classes  of  cases  follow  the  terms  of  the 
law  governing  that  class." 

It  was,  as  we  understand  the  decision,  be- 
cause the  plaintiff  had  unmistakably  under- 
taken to  enforce  a  lien  under  sections  813, 
et  seq.,  that  the  court  held  that: 

"Tbe  general  attachment  law  did  not  aathor- 
ize  an  attachment  In  this  case,  and  the  issuance  I 
•f  the  writ  can  be  supported  only  as  a  pro- 
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ceeding  under  tiie  statutozy  provisions  regar^ng 
daims  against  vessels." 

There  Is  nothing  in  Oie  dedslon,  as  we 
read  it,  which  would  prerent  a  meclianic  or 
laborer  from  bringing  an  ordinary  action 
against  the  owner  ft>r  labor  performed  or 
materials  furnished  In  ttie  repairs  of  a  ves- 
sel and  <d)tainlng  judgment  and  enforcing 
judgment  by  ececutlon  as  in  ordinary  cases. 
In  the  Jensen  Case  tbe  writ  of  attadiment 
was  attacfeedf  but  not  the  judgment,  and  the 
court  held  that  because  It  directed  the  sher- 
iff to  attach  any  of  the  property  of  defend- 
ant and  not  ttie  spedflc  property  the  subject 
of  the  lien,  the  writ  should  be  dissolved. 

[1]  We  cannot  say  that  the  proceedings  In 
the  present  case  show  on  the  part  of  the 
plaintiff  an  Intention  to  pursue  the  remedy 
given  him  by  section  813  and  the  following 
sections,  and  not  under  section  637  et  seq., 
relating  to  ordinary  attachments.  Turning 
to  the  proceedings,  we  find:  An  unverified 
complaint  good  in  every  particular  and  suffi- 
cient under  either  the  general  or  special  stat- 
ute except  If  It  had  been  Intended  to  apply 
to  the  special  statute  It  should  have  been 
verified.  So  Iat  as  the  affidavit  is  concern- 
ed, It  conformed  to  the  requirements  of  the 
general  statute  and  as  to  the  special  stat- 
ute no  affidavit  Is  required.  Jensen  v.  Dorr, 
supra.  The  undertaking  followed  the  form 
required  by  the  general  law,  and  did  not 
conform  to  the  requirements  of  the  special 
law  which  provides  that  tbe  amount  shall 
not  be  less  than  $500,  whereas,  in  the  pres- 
ent case,  the  amount  was  $200,  all  that  the 
general  law  required.  The  writ  followed 
the  general  law.  It  seems  to  us  that  defend- 
ant has  wholly  failed  to  show  from  the  pro- 
ceedings that  plaintiff  was  endeavoring  to 
enforce  a  lien  under  the  special  law.  On  the 
contrary,  the  proceedings  show  very  clearly 
that  plaintiff  was  pursuing  the  remedy  giv- 
en him  by  attachment  under  the  general  law. 

[2]  The  question  then  Is:  Gould  he  have 
an  attachment  under  the  general  law  which 
required  him  to  make  affidavit  that  the 
payment  of  his  claim  "has  not  been  secured 
by  any  mortgage  or  lien  upon  real  or  person- 
al property  or  by  any  pledge  of  personal 
property?" 

The  Supreme  Court  said,  in  Plsk  v.  French, 
114  Cal.  400,  46  Pac.  161: 

"What  the  statute  requires  to  be  stated  in  the 
affidavit  must  be  stated,  and  truly  stated.  In  the 

affidavit." 

Section  2872  ta  tbe  Civil  Code  tbn^  defines 

a  lien: 

"A  lien  la  a  <^arKe  imposed  in  some  mode  oth- 
er than  by  a  transfer  in  trust  upon  specific  prop- 
erty by  which  it  is  made  security  for  the  per- 
formance of  an  act,"  and  may  be  either  general 
or  special  (section  2873),  and  may  be  created  "by 
conduct  of  the  parties"  or  "by  operation  of  law" 
(section  2881). 

"A  special  lien  Is  one  which  the  holder  thereof 
can  enforce  only  as  security  for  the  performance 
of  a  particular  act  or  obligation,  and  of  such 
obligations  as  may  be  incidental  thereto."  Sec- 
tion 2876. 


Digitized  by  Google 


984  1S3  FACIFIQ 

Wbat  Is  a  Hen  as  contemplated  by  section 
538  of  the  Code  of  Civil  Procedure?  The 
question  was  considered  In  HUl  v.  Grigsby, 
32  Cal.  B5,  under  section  120  of  the  Practice 
Act,  which  was  the  same  as  the  present  sec- 
tion 538,  Code  of  Civil  Procedure.  In  that 
case  there  was  an  unexecuted  contract  of 
pale  of  land  and  the  vendor  undertook  to 
enforce  payment  by  attachment.  It  was  held 
that  his  lien  as  vendor  sub^sted  and  was 
such  a  lien  as  was  contemplated  by  the  sec- 
tion of  the  Practice  Act,  and  hence  he  could 
not  maintain  an  attachment  for  the  pur- 
chase money.  The  question  came  up  again 
in  Porter  v.  Brooks.  35  Cal.  199.  In  that 
case,  however,  the  vendee  had  conveyed  to  a 
third  party  before  action  brought  against 
the  former  by  the  vendor  to  recover  the  pur- 
chase price,  and  It  was  held  that  the  ven- 
dor's lien  was  not  "of  such  fixed  and  deter- 
minate diaracter  as  to  bar  the  plaintiff  In 
such  action  the  right  to  a  writ  of  attach- 
ment." The  vendor's  lien  was  held  to  be 
only  an  equitable  right  to  resort  to  the  land 
for  payment,  which  right  was  liable  to  be 
d^eated  by  an  alienation  or  Incumbrance, 
made  by  the  vendee  to  a  bona  fide  purchaser, 
for  value,  without  notice.    Said  the  court: 

"Is  the  vendor  bound  to  follow  the  land  with 
this  equitable  lien  into  the  haods  of  a  purchaser 
from  the  rendee,  and  thus  test  the  purchaser's 
rights,  before  he  can  resort  to  an  attachment 
against  the  vendor?  Is  this  incfa  a  lien  as  the 
statute  contemplates?  Is  it  such  a  lien  as  se- 
cures the  debt  in  the  sense  of  the  statute?  We 
think  not" 

In  a  ccHicurrlng  opinion  Mr.  Justice  Saw- 
yer said: 

"It  seems  to  me  to  be  a  misnomer  to  call  (his 

Imperfect,  contingent,  unassignable,  personal 
privilege,  before  suit  brought,  a  present  subsist- 
ing lieu  in  any  sense.  It  is  but  a  possible  ca- 
pacity to  acquire  a  lien,  at  some  future  day.  I 
cannot  tbink  it  a  'lien,'  by  which  a  debt  can  b« 
said  to  be  'secared,'  within  the  meaning  of  those 
terms  as  used  in  the  Practlcfl  Act  with  reference 
to  attachments." 

The  learned  Justice  distinguishes  this  ven- 
dor's lien  from  the  lien  given  a  bailee  for 
hire,  or' to  the  tailor  upon  the  garment  made 
or  repaired,  or  the  Jeweler  upon  the  gem  he 
has  set,  t)ecause  the  holders  of  these  liens 
generally  have  possession  of  which  they  can- 
not be  deprived  at  law,  or  In  equity,  until 
the  claim  Is  satisfied. 

"It  requires  no  future  act  to  endow  his  Uen 
with  vitality,  or  fasten  It  upon  the  property. 
•  •  •  It  18  not,  therefore,  like  a  vendor's  hen, 
a  mere  personal,  unassignable  privilege  to  ac- 
quire a  substantial  lien  at  some  future  time,  pro- 
vided nobody  else  in  the  meantime  secures  a 
prior  right,  and  defeats  the  privilege.  It  is  a 
right  in  esse,  and  not,  merely,  in  posse,  and  one 
of  which  the  henholder  cannot  be  deprived  ei- 
ther in  a  court  of  law,  or  equity,  or  by  the  acts 
of  third  parties,  without  his  own  concurrence. 
A  claim  covered  by  such  a  lien  may  well  be  said 
to  be  'secured.'  But  in  what  sense  can  a  ven- 
dor's lien  be  said  to  seeure  the  purchase  money 
before  bUl  Oled?" 
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Attention  la  again  called  to  HOI  v.  Grlgs- 
by,  supra,  where  the  vendor  had  not  convey- 
ed the  land  but  "had  a  clear,  fixed,  and  In- 
defeasible legal  right  which  could  not  be 
vested  without  his  consent," 

In  the  present  case  the  record  does  not 
show  whether  or  not  the  vessel  was  in  plaln- 
tlfTs  possession  when  the  writ  was  served. 
We  assnme  that  it  was  not,  for  ordinarily 
vessels  afloat  a^d  In  service  remain  In  the 
possessl(m  or  control  of  the  owner,  or  mas- 
ter, or  other  agent  of  the  owner.  The  lien 
declared  by  the  statute  does  not  depend  up- 
on possession  of  the  boat ;  It  exists  by  virtue 
of  the  statute  and  continues  for  the  period 
of  one  year.  Unless,  however,  an  action  is 
brought  as  provided  In  the  several  sections 
relating  to  actions  against  steamers,  vessels, 
and  boats,  or  unless  the  plalntllf,  "at  the 
time  of  Issuing  the  summons,  or  at  any  time 
afterwards,"  attaches  the  vessel  "as  securi- 
ty for  the  satisfaction  of  any  Judgment  that 
may  be  recovered  In  the  action,"  it  seems 
to  ns  the  lien  declared  by  the  statute  would 
not  preclude  the  owner  from  transferring  the 
vessel  to  a  bona  fide  purchaser  for  value 
without  notice  of  the  lien,  and  the  Uen  ti 
not  therefore  oC  mch  flxed  and  determinate 
character  as  to  take  from  the  plaintiff,  in  an 
action  such  as  this,  the  right  to  a  writ  of 
attadiment  against  the  property  of  the  de- 
fendant, whether  or  not  the  property  attadi- 
ed  be  the  vessd  on  which  the  repairs  were 
made. 

[S]  It  la  true  that  the  law  gives  the  lien, 
but  it  makes  no  provislfm  for  Its  enforcement 
other  than  by  an  action  brought  attad^ 
ment  sued  out  as  therein  directed.  As  be- 
tween the  party  who  performs  labor  or  for- 
Dlafaes  materials  in  the  bnlldlng  or  repair 
and  the  owner  of  the  vessel,  the  lien  and 
the  right  to  enforce  it  otmtlnne  for  one  year, 
but,  unless  flxed  and  determined  by  action 
brought,  it  Is  but  a  floating  right;  and  m 
do  not  think  the  law  relating  to  vessels  la 
or  was  Intended  to  be  exclusive  of  all  reme- 
dies afforded  for  the  enforcement  erf  pay- 
ment for  the  labor  performed  or  materials 
furnished  In  the  building  or  repair  of  such 
vessels.  Plaintiff  had  a  right  of  action  in- 
dependent of  this  special  statute  and  was 
not  barred  frcnn  availing  himself  ot  the  gen- 
eral law  relating  to  attachments  on  the  as- 
sumption that  the  debt  was  "secured 
mortgage  or  lien  upon  real  or  personal  prop- 
erty, or  pledge  of  personal  property."  The 
reasoning  In  Porter  v.  Brooln,  snpra,  aeema 
to  apply  with  ontroilllng  force  to  tbe  case 
here. 

Other  questions  are  discussed  In  the  brteffe. 
but  the  foregoing  views  make  it  unnecessary 
to  consider  them. 

The  Judgment  and  order  are  affirmed. 

We  concur:  HART,  J.;  BUBN1BIT,  3. 
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(28  Cal.  APP-  632) 

LAAH  et  al  .t.  McLAREN  et  aL  (CSt.  1400.) 

QMstrict  Coart  of  Appeal,  TbM  Dtttrict,  Cal- 
ifornia. Oct  21,  1915.  On  Petition  for  Ke- 
hf-arlDK,  Nov.  20,  1915.  Rehcflring  Denied  by 
Supreme  Oonrt  Dec.  20,  1915.) 

1.  Aptkaz.  and  Error  4=»100  —  DEOisxona 
Appealable— Temporabt  Injuwction. 

A  rertraining  order  or  temporary  IninTiC- 
tlon  is  appealable  under  Code  Civ.  Proc.  S  963. 
anthorizins  appeals  from  orders  srantinff  or  dis- 
solving injuncuoos. 

[Rd.  Note.— For  otber  cases,  see  Appeal  and 
Error.  Cent  IMff.  H  870-680;  De&  Dig'  ^ 

loa] 

2.  OmcEES  «ss>70H<  New,  vol.  17  Key-No. 
Series— RECALi/—8upncii:NOT  of  Petition. 

Under  PoL  Code,  J  4021a  (St.  1911  (Ex. 
SesB.!  p.  t2Si,  proTiding  that  petitifKis  for  the 
recall  of  any  omcer  of  a  connty,  township,  or 
■npervfsor  district  shall  have  attached  thereto 
AT-  affldnvtt  by  a  qoalified  elector  of  the  county 
or  particalar  subnlrision  as  the  case  may  be, 
and  sworn  to,  stating  that  the  affiant  circulat- 
ed that  particular  paper  and  saw  written  the 
aignstures  appended  tnereto,  and  that,  accord- 
ing to  his  best  information  snd  belief,  each  is 
the  gennioe  signature  of  the  person  whose  name 
purports  to  be  thereunto  subscribed,  and  of  a 

Soaufled  elector  of  the  conntr  or  particular  sub- 
iTlston,  and  that  wtthln  ten  days  from  the  filing 
of  the  petition  the  clerk  shall  examine  and  from 
the  records  of  registration  ascertain  whether  or 
not  such  petition  Is  signed  by  the  retinisite  num- 
ber of  qualiBed  electors,  and  attach  to  the  peti- 
tion bis  certificate  showing  the  result  of  such 
examination,  where  one  of  the  signers  of  a  peti- 
tion for  the  recall  of  a  supervisor,  who  was  an 
elector  of  the  supervisor  district,  made  oath  that 
be  saw  written  the  several  signatures  appended 
thereto,  and  that,  according  to  bis  best  infor- 
mation and  belief,  each  was  the  genuine  signa- 
ture of  the  person  whose  name  purported  to  be 
thereunto  subscribed,  and  of  a  qualified  elector 
of  the  ■upervisor  district  and  the  county  clerk 
attached  his  certificate  that  he  found  the  peti- 
tion to  be  signed  by  registered  voters  equal  in 
number  to  more  than  20  per  cent  of  the  entire 
Tote  cast  within  sach  supervisorial  district  for 
all  candidates  for  the  office  which  the  officer 
sought  to  be  removed  occupied  at  the  last  preced- 
ing election,  the  certificates  complied  substan- 
tially with  the  statute. 

8.  Officers  ^70%,  New,  vol.  17  Key-No. 
Series— Recall— Sufficiency  of  PErmoN. 
Under  Pol.  Code,  {  4021a,  requiring  recall 
petitions  to  contain  a  statement  of  the  grounds 
<m  which  the  recall  is  sought,  but  providmg  that 
tpich  statement  is  intended  solely  for  the  Infor- 
mation of  the  electors,  the  voters  are  the  judges 
of  the  sufficiency  of  the  grounds  stated  in  the  pe- 
tition, and  whether  the  officer  sought  to  be  re- 
moved or  the  court  regards  them  as  sufficient 
irrotind  for  such  officer's  removal,  and  whether 
they  are  true  or  false,  is  immateriaL 

4.  Officers  ®=»G1  —  Statuiss  4=9235  —  Re- 
call —  CoNSTmmonAi.  ahd  Statutort 
Provisions. 

The  initiative,  referendnm,  and  recall  stat- 
utes, and  the  caostitutional  provisions  on  which 
they  are  based,  should  be  liberally  construed, 
and  the  power  thereby  reserved  to  the  people 
should  not  be  interfered  with  by  the  courts,  ex- 
cept apon  a  clear  showing  that  the  law  is  being 
violated. 

[Ed.  Note. — For  otber  cases,  see  Officers,  Gent. 
Dig.  §  90;  Dec.  Dig.  (g=>6l;  Statutes,  Cent. 
Dig.  S  31«;  Dec.  Dig.  «=>235.] 


5.  Officers  €=»70%,  New,  vol.  17  Key-No. 
Series  —  Recall  —  Withdrawal  of  Names 
F&oii  Petition. 

Under  Pol.  Code,  {  4021a.  reouiring  the 
county  clerk  within  ten  days  after  the  filing  of 
a  recall  petition  to  examine  and  from  the  rec- 
ords of  r^istration  ascertain  whether  the  peti- 
tion is  signed  by  the  requisite  number  of  quali- 
fied electors  and  'attach  his  certificate  showing 
the  result  of  such  examination,  and  providing- 
that,  if  the  petition  shall  be  found  to  be  suffi- 
cient, the  clerk  shall  submit  it  to  the  board  of 
supervisors  without  delay,  whereuiKin  the  board 
shall  forthwith  cause  a  special  election  to  be 
held,  where  the  elector  determined  upon  un- 
questioned facts  the  sufficiency  of  the  petition, 
and  the  petition,  when  presented  to  the  board  of 
supervisors,  showed  full  comi^iance  with  the 
statute,  it  was  the  duty  of  the  board  to  order  a 
special  election,  notwithstanding  the  attempted 
withdrawal  by  certain  signers  of  the  petition  of 
tbdr  names,  whereby  the  number  of  suners  was 
reduced  below  the  number  required  by  statute. 

On  Petitian  for  Behearlnff, 

6.  Appeal  and  Ebbob  «»712— Soofb  of  Re- 
view. 

Od  appeal  from  a  temporary  restraining  or- 
der, its  vBlidit?  must  be  determined  upon  the 
record  before  the  trial  court  when  it  was  made 
and  brought  up  for  review,  and  an  amended 
complaint  subsequently  filed  could  not  be  con- 
sidered. 

[Ed.  Note.— F(w  odier  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  2961-2954;  Deo.  Dig.  «s> 
712.]  • 

Appeal  from  Superior  Court,  D^  Norte 
Oounty;  John  U  CbildB,  Judge. 

Action  by  John  H.  Laam,  individually  and 
as  Supervisor  of  District  No.  6  of  Del  Norte 
County,  against  W.  W.  McLaren  and  others, 
as  members  of  the  Board  of  Supervisors  of 
Del  Norte  County.  From  a  temporary  re- 
straining order,  defendants  appeaL  Be- 
versed. 

See,  also,  161  Pac.  290. 

Bobt.  W.  Miller,  of  Crescent  City,  for 
appellants.  Geo.  W.  Howe,  of  Crescent  City, 
and  J.  M.  Inman,  of  Sacramento,  for  reqwnd- 

ent 

CHIPMAN,  P.  J.  This  Is  an  action  to  en- 
Join  the  defendants  from  submitting  the 
proposition  to  a  vote  of  the  electors  for  the 
recall  of  plalntifF  as  supervisor  and  elect  a 
successor.  Upon  filing  the  complaint  and 
giving  the  bond  required  by  the  court,  the 
court  Issued  an  order  reciting,  in  part,  as  fol- 
lows : 

"The  plaintiff  in  the  above-entitled  cause  hav- 
ing commenced  an  action  In  the  superior  court 
of  Del  Norte  Co..  Cal.,  against  the  defendants 
herein,  and  having  in-ayed  for  an  injunction 
against  the  said  defendants  requiring  them  to  re< 
frain  from  certain  acts  in  said  complaint  and 
hereinafter  more  particularly  mentioned: 

"Now,  on  reading  the  complaint  in  said  action, 
duly  verified  by  the  oath  of  plaintiff,  and  it  ap- 
pcariDK  to  me  therefrom  that  facts  are  shown 
by  and  stated  in  said  verified  complaint  of  plain- 
tiff that  great  and  irreparable  injury  would  re- 
sult to  plaintiff  before  the  matter  can  be  heard 
on  notice,  and  it  satisfactorily  appearing  to  me 
therefrom  that  there  are  sufficient  grounds  for 
graQting  a  temporary  restraining  order  and  an 
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order  to  show  cause  why  an  injunction  should 
not  be  granted,  and  it  appearing  to  me  that 
ttiere  is  no  reason  why  a  temporary  restraining 
order  herein  Bhoold  not  be  granted  at  this  time, 
and  an  undertaking  having  been  given  by  plain- 
tiff herein,  as  required  by  me,  and  approved, 
in  the  sum  of  $100.00,  it  is  therefore  ordered 
that  the  defendants  herein  [naming  them]  appear 
before  me  [time  and  place  fixed]  to  show  cause, 
if  any  they  have,  why  they  should  not  be  per- 
petually enjoined  and  restrained  from  ordering 
or  causing  a  special  electioo  to  be  held  in  su- 
pervisor district  No.  6  of  Dd  Norte  county  for 
the  purpose  of  recalling  plaintiff  herein  or  elect- 
ing a  successor  to  plaintiff." 

Defendant  Peacock  appeals  from  the  order. 

[1]  1.  Plaintiff  has  made  a  motion  to  dis- 
miss tbe  appeal  on  the  ground  that  the  order 
Is  not  appealable. 

lu  Neumann  t.  Morettl,  146  Cal.  32,  79  Pac. 
512,  the  appeal  vras  from  an  order  refusing 
to  dissolve  a  temporary  Injunction  and  the 
murt  said: 

*The  restraining  order  was  an  injunction.  It 
required  the  defendant  to  refrain  from  a  particu- 
lar act.  Code  Civ.  Proc.  S  525.  An  apjieal  lies 
from  an  order  refusing  to  dissolve  an  injunction. 
Code  Civ.  Proc.  |  963,  aubd.  2.** 

In  Oold^  Gate  M.  Ca  Supwlor  Court, 
66  Cal.  187.  3  Pac.  eZB,  an  InjunctioD  was 
lamed  ex  parte  "conunandlng  tbe  d^ndant, 
its  oflScers,  agents,  servants,  eta,  until  fur- 
ther Older  of  the  court,  to  desist,"  etc  This 
was.  In  effect,  a  restralnbiK  order  or  tempora- 
ry injunction.  The  defendant  In  that  action 
was  by  the  court  adjudged  guilty  of  contempt 
for  violating  tbe  Injanctlon  order.  Certiorari 
was  Ittstitnted  to  test  the  raUdlty  of  the  judg- 
ment of  contempt  Said  the  court : 

"It  Is  obvious  that  petitioner  cannot  have  the 
order  for  the  injunction  aonulled,  t>ecauEe  be  had 
an  appeal  from  the  order  granting  the  injonc< 
tion.    Code  Civ.  Proc.  |§  963,  1068." 

An  appeal  was  talien  In  Hobbs  v.  Amador 
&  Sacramento  Canal  Co..  66  Cal.  161,  4  Paa 
1147,  from  an  order  granting  a  temporary 
injunction.  Distinguished  counsel  appeared 
In  the  case,  and.  while  It  does  not  appear  that 
the  right  of  appeal  was  called  in  question,  It 
is  altogether  probable  it  would  have  been  had 
tbe  court  or  counsel  entertained  any  doubt 
upon  the  point  Wolf  v.  Supervisors  et  al.. 
143  Cal.  76  Pac.  1108,  was  an  appeal 
from  an  order  modify'lng  a  preliminary  in- 
junction, and  the  point  was  made  that  It  was 
not  an  appealable  order.  The  court  held  that 
it,  in  effect,  was  an  order  dissolving  tbe  In- 
junction to  some  extent,  and  the  Injured  i>ar- 
ty  had  the  right  of  appeal. 

In  Stoddard  r.  Superior  Court,  108  CaL 
303,  41  Pac.  278,  it  appeared  that  a  temporary 
restraining  order  had  been  Issued  in  an  ac- 
tion against  Stoddard,  restraining  him  from 
selling  certain  land  for  delinquent  assess- 
ment Upon  the  bearing  a  flnal  judgment 
was  rendered  in  favor  of  Stoddard,  defend- 
ant In  that  action  and  petitioner  here.  De- 
fendant appealed,  and  subsequently,  pend- 
ing the  appeal,  the  court  made  an  order 
restraining  Stoddard  from  selling  the  prop- 
erty. Stoddard  sought  to  annul  this  last 
order      certiorari.   Said  the  court: 


"It  may  be  readily  admitted  that  tbe  court  had 
no  jurisdiction  to  make  the  order;  bat,  as  tlie 
order  is  appealable,  certiorari  wffl  not  lie,  be- 
cause  it  lies  (mly  where  there  is  no  appeal.' 
Code  CiT.  Proc.  |  lOes." 

A  restraining  order  In  Its  effect  la  an  In- 
junction, and  Is  an  Injnnctlrai  thongb  tenwo- 
rary.  Tbe  statate  gives  the  appeal  from  an 
order  **gnuitliig  or  refusing  to  grant  an  in> 
junction."  Code  Ctv.  Proc  |  063.  It  makes 
no  distinction  between  temporary  and  perma- 
nent Injunctions.  We  think  a  restraining  or- 
der or  temporary  injunction  Is  within  the 
meaning  of  this  section,  and  Is  appealable. 

2.  Section  4021a,  as  amended  In  1012 
<Stat&  Ex.  Seas.  1911,  p.  128),  provides  tiie 
procedure  under  whicih  the  holder  of  any 
elective  office  of  any  county-  or  of  any  town- 
ship or  supervisor  district  thereof  may  be 
removed  or  recalled.  **A  petition  d«nanffing 
the  election  of  a  snccessOT  to  the  person 
sought  to  be  removed  shall  be  filed  with  the 
county  clerk,  which  petition  shall  be  signed 
by  registered  voters  equal  In  number  to  at 
least  20  per  cent  of  tbe  entire  vote  cast  with- 
in such  county  for  all  candidates  for  the 
office  which  tbe  incumbent  sought  to  be  re- 
moved occupies,  at  the  last  preceding  general 
election  at  which  snch  officer  was  voted  for 
(or  a  like  percentage  of  such  votes  within 
those  precincts  of  tbe  county  embraced  with- 
in the  district,  township,  or  Bubdivisi<Hi  of 
the  county  entitled  to  vote  for  a  successor  to 
tbe  office  named  In  case  of  an  official  not 
elected  by  the  county  at  large),  and  shall  con- 
tain a  statement  of  the  grounds  on  which  the 
removal  or  recall  Is  sought  which  statement 
is  Intended  solely  for  the  information  of  the 
electors.  The  signatures  to  the  petition  need 
not  all  be  appended  to  one  paper.  •  •  • 
Each  such  separate  paper  shall  have  attadi- 
ed  thereto  an  affidavit  made  by  a  qualified 
elector  of  the  county  (or  particular  snbdivl- 
sIoQ,  as  the  case  may  be>  and  sworn  to  before 
an  officer  competent  to  administer  oaths, 
stating  that  affiant  drculated  that  particu- 
lar paper  and  saw  written  the  signatures 
appended  thereto,  and  that  according  to  the 
best  Information  and  belief  of  the  affiant 
each  Is  the  genuine  signature  of  the  person 
whose  name  purports  to  be  thereunto  sub^ 
scribed  and  of  a  qualified  elector  of  the  coun- 
ty (or  particular  subdivision  thereof).  With- 
in ten  days  from  the  filing  of  such  petition, 
the  clerk  shall  examine  and  from  the  records 
of  registration  ascertain  whether  or  not  said 
petition  is  signed  by  tbe  requisite  number  ot 
qualified  electors,  and  he  shall  attach  to  said 
petition  his  certificate  showing  tbe  result  of 
said  examination.  •  •  *  If  the  petition 
shall  be  found  to  be  sufficient  the  cleti.  shall 
submit  the  same  to  the  board  of  supervisors 
without  delay,  whereupon  the  board  shall 
forthwith  cause  a  special  election  to  be  held 
within  not  less  than  thirty-five  nor  more  than 
forty  days  after  the  date  of  the  order  calling 
such  election,  to  determine  whether  the  Tot> 
eiB  will  recall  such  ofllc^.'* 
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One  of  ttis  signers  of  ttie  recall  petition, 
an  elector  of  said  dlstrlt^  made  oath : 

.  *ThBt  be  saw  written  the  several  signatnres 
appended  thereto,  and  that  according  to  the  best 
Infonnation  and  belief  of  affiant  each  is  the 
genuine  signature  of  the  person  vhose  name  par- 
ports  to  be  thereunto  subscribed  and  of  a  quali- 
Sed  elector  of  supervisor  district  No.  S." 

In  this  coDditloQ  the  county  clerk,  on  Feb- 
ruary 23,  1915,  attached  his  certificate  there- 
to that  he  found  said  petition — 

"to  be  signed  by  radstered  voters  equal  in  Dum- 
ber to  more  than  20  per  cent  of  the  entire  TOte 
cast  within  said  supervisorial  district  for  all 
candidates  for  said  office  which  the  incumbent 
sought  to  be  removed  occupied,  at  the  last  pre- 
ceding election." 

The  complaint  was  filed  on  March  8th,  and 
^e  court  on  that  day  made  Its  order  ex 
parte.  On  March  15th  the  defendants  filled  a 
general  demurrer,  -  and  also  on  the  ground 
that  plaintiff  has  not  legal  capacity  to  sue 
the  board  of  sopervisors  of  which  he  la  a 
member,  and  that  the  court  has  no  Jurisdic- 
tion of  the  matter  of  the  action.  On  March 
29th  the  court  overruled  the  demurrer,  and 
oa  April  7th  defendant  Peaoodc  served  and 
filed  his  notice  of  appeal. 

The  complaint  sets  forth  that  plaintiff  Is  a 
duly  Qualified  elector  and  voter  of  supervisor 
district  No.  6,  Del  Norte  county,  and  Is  now 
and  at  all  times  In  the  complaint  referred  to 
the  duly  elected,  qnallfied,  and  acting  super- 
visor of  said  district,  and  Is  the  holder  of  an 
elective  office;  that  defendants  are  the  duly 
elected,  qualified,  and  acting  supervisors  of 
districts  Noa.  1,  2,  3,  and  4,  respectively ;  that 
the  petition  for  the  recall  of  plaintiff,  here- 
inabove referred  to,  was  on  February  23, 
1916,  filed  with  the  clerk,  and  is  made  part 
of  the  complaint ;  that  said  petition  does  not 
conform  to  nor  comply  with  the  requirements 
of  section  4021a  of  the  Political  Code  in  this : 

(a)  "The  statement  of  the  grounds  in  said 
petition  *  *  *  ia  wholly  and  entirely  false, 
"  *  *  and  is  not  In  conformity  with  the  law 
governing  the  statement  of  such  grounds;  (b) 
said  petition  is  not  in  the  form  as  required  by 
law ;  (c)  said  petition  is  not  signed  by  registered 
voters  of  [said  district]  equal  in  number  to  at 
least  20  per  cent,  of  the  entire  vote  cast  within 
said  supervisor  district  No.  6  for  ell  candidates 
for  the  office  which  the  incumbent  sought  to  t>e 
removed  occupies  at  the  last  preceding  general 
election  at  which  said  officer  was  voted  for." 

The  complaint  then  states  that : 

"Of  those  signing  said  petition  [53  in  number], 
to  wit  (giving  the  names  of  13],  have  had  their 
names  stricken  from  said  petition  previons  here- 
to and  since  said  petition  was  filed  with  said 
county  clerk  ;  that  another  of  the  signers  to  said 
petition  Tnaming  her]  is  not  a  legally  qualified 
registered  voter  of  said  supervisor  district,  for 
the  reason  that  she  cannot  read  the  Constitu- 
tion as  required  by  the  law  of  this  state,  she  not 
coming  within  any  of  the  exceptions  of  that 
rule ;  that  the  number  of  qualified  signers  neces- 
sary to  sign  said  petition  is  44  or  more;  that 
the  nomber  of  qualified  signers  to  said  petition 
u  the  same  now  stands  ia  80." 

It  l8  ttum  alleseed  tbat  the  affidavit  attadi- 
ed  to  said  petl^n  la  Insufficient,  and  that 
■aid  petitl<m  is  not  signed  by  the  reqnlsite 
number.   It  Is  then  alleged  tbat: 
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Defendants,  as  such  board,  "are  about  to,  and 
will  unless  restrained  by  this  court,  forthwith 
cause  a  special  election  to  be  held  *  *  *  to 
determine  whether  the  voters  will  recall  such  of- 
ficer, the  plaintiff  herein." 

Other  averments  follow  as  to  the  "great 
and  Irreparable  Injury"  which  would  result  to 
plaintiff  if  called  upon  to  Incur  the  expense 
of  such  election  and  the  consequent  Interfer- 
ence with  plaintiff's  business. 

[2]  We  think  the  i>etition,  so  far  as  con- 
cerns Its  form,  is  sufficient,  and  that  the  cer- 
tificates thereto  comply  substantially  with 
the  statute. 

[3]  The  grounds  set  forth  In  the  petition 
were :  That  plaintiff  had  willfully  and  fraud- 
ulently voted  for  the  allowance  of  a  claim 
for  $408.33  which  the  district  attorney  had 
advised  the  board  of  supervisors  was  an  Il- 
legal and  Invalid  claim ;  that  plaintiff  "com- 
mercializes the  said  office  of  supervisor,  and 
in  the  employment  of  labor  on  the  highways 
of  said  supervisor  district  gives  preference 
to  electors  who  favor  his  own  political  con- 
victions"; that  plaintiff  "has  little  or  no 
knowledge  of  the  practical  engineering  or 
constrncting  of  public  highways,  and  by  rea- 
son of  his  want  <tf  knowledge,  Is  extravagant 
and  wasteful  of  the  highway  funds  appor- 
tioned to  said  su[>ervIsor  district  No.  5." 

The  statute  says  that  the  statement  of 
the  grounds  "is  Intended  solely  for  the  Infor- 
mation of  the  electors,"  and  whether  the 
plaintiff  or  the  court  to  which  he  appeals  re- 
gards them  as  sufficient  ground  for  plaln- 
tllTs  removal  Is  Immaterial,  as  Is  also  wheth- 
er the  grounds  are  true  Or  false.  The  voters 
to  whom  the  question  of  recall  or  removal  is 
submitted  are  the  Judges  of  the  sufficiency  of 
the  grounds.  Good  v.  Common  Council,  5  Cal. 
App.  286,  90  Fac.  44 ;  Conn  v.  City  Council, 
17  Cal.  App.  705,  121  Pac:  714,  719. 

Appellants  contend: 

That  "the  petition,  when  certified  by  the  coun- 
ty clerk,  conferred  upon  the  board  of  supervisors 
exclusive  power  to  carry  into  effect  the  self-exe- 
cuting provisions  of  the  Constitution,"  and  that 
"the  superior  court  has  no  jurisdiction  of  the 
subject-matter  after  the  same  had  been  certified 
by  the  county  clerk,  not  even  to  review  as  to 
the  BUfficieney  of  the  petition." 

The  record  presents  two  qnestlons:  First 
Had  signers  to  the  petition  a  right  to  with- 
draw their  names  from  It  after  the  clerk  had 
made  his  cerUflcate  and  reported  to  the  board, 
and  before  the  board  bad  acted  up<m  It? 
Second.  Had  the  court  the  power  to  arrest 
the  proceedings  on  the  assumption  tbat  enough 
of  the  signers  to  tbe  petition  had  withdrawn 
their  names  to  reduce  the  number  below  that 
required  to  give  tbe  board  aatborlty  to  act 
favorably  upon  it? 

[4]  The  theory  on  wblCh  the  modem  sys- 
tem of  government,  under  tbe  Initiative,  ref- 
erendum, and  recall  statutes,  Is  founded,  is 
that  the  people  reserve  to  themselves  tbe 
rlgbt  to  propose  legislation,  to  pass  upon  leg- 
islative measures  enacted  by  their  represen- 
tatives, and  to  remove  elective  officers  when- 
ever the  people*  in  tbelr  Jndgment,  deem 
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such  action  necessary.  This  power  Is  given 
them  by  the  Constitution  and  statutes  enact- 
ed In  aid  of  this  power  should  be  liberally 
construed,  and  should  not  be  interfered  with 
by  the  courts,  except  upon  a  clear  showing 
that  the  law  Is  being  violated. 

[5]  The  questions  above  stated  have  arisen 
in  cases  heretofore  determined  under  the  in- 
itiative, referendum,  and  recall  statutes  and 
municipal  charters,  all  €t  which  contain  sim- 
ilar provisions  as  to  the  mode  of  procedure^ 
In  the  cases  dted  supra — which  were  recall 
cases — It  was  held  that  the  provisions  of 
the  charter  devolved  upon  the  derli  the  duty 
of  determining  the  sufficiency  of  the  petition, 
and  in  Conn  v.  City  Council  It  was  held  that 
his  detemilnatfon  was  conclusive,  so  far  as 
the  number  and  genuineness  of  the  signatures 
of  electors  entitled  to  vote  are  concerned. 
The  Supreme  Court  denied  a  rehearing,  but 
stated : 

"It  does  not  appear  that  thwe  was  any  «H* 
dence  ofiFered  to  impeach  the  accuracy  of  the 
derk's  certificate  upon  those  points,  and  the 
statement  was  not  necessary  to  the  decision. 
Such  signatures  might  be  forged,  or  tbe  signers 
might  not  reside  in  the  city,  and  yet  the  peti- 
tious  might  be  supported  by  false  affidavits  of 
the  solicitors  and  a  false  certificate  of  the  clerk. 
In  such  a  case  we  would  not  say  that  the  clerk's 
certiGcate  was  conclusive,  or  that  mandamus 
would  not  lie  to  compel  an  election  to  be  called, 
but  leave  the  qaestion  open  lor  decisitHi  when  it 
arises.'* 

An  Impllcatiai  would  seem  to  be  dedudble 
from  the  foregoing  statement  that,  In  the  ab- 
sence of  alleged  fraud  or  mistake  m  other 
Bumcient  ground  for  challenging  the  correct- 
ness of  the  clerk's  certlflcate*  It  must  be  h^d 
conclusive.  In  the  present  case  no  question 
Is  raised  as  to  the  text  that,  when  the  peti- 
tion was  presented  to  the  board  of  supers 
visors,  it  showed  full  compliance  with  the 
statute;  that  Is,  the  cink,  as  required  by  the 
statute,  bad  determined,  upon  unquesttwed 
facts,  the  euffldenc^  of  the  petition.  Hie 
duty  then  devolved  upon  the  board  to  pro- 
ceed to  carry  out  the  objects  of  the  petition 
by  ordering  a  special  election.  This  the 
board  was,  as  the  complaint  allegee,  about  to 
do  when  by  the  order  of  the  court  it  was  di- 
rected to  dedst  tmn  proceeding  to  act  under 
the  petition.  It  appeared  that  before  the 
board  had  In  fact  taken  formal  action  on  the 
peUtion,  but  after  it  had  been  certified  to  the 
board  by  the  clerk  as  sufficient,  certain  of  the 
signers  withdrew  their  names  from  the  peti- 
tion, and  It  was  by  this  attnnpted  withdraw- 
al thst  the  petition  was  reduced  in  the  num- 
ber of  signers  below  the  number  required 
by  the  statute  In  Lodier  t.  Walsh,  17  Cal. 
App.  727,  121  Pac.  712,  we  said: 

"Whether  a  signer  may,  after  the  petition 
has  been  filed  with  the  clerk,  and  during  the 
period  of  the  ezamiDation  of  the  names  to  de- 
termine the_  sufficiency  of  the  petition,  withdraw 
his  namej  is  a  question'  not  necessarily  before 
us,  and  is  not  decided.  It  appears  that  the 
clerk  had  completed  his  Investigation,  had  de- 
termined the  facts,  and  had  so  certified  before 
any  name  bad  been  withdrawn.  He  bad  reached 
a  conclusion  and  had  made  a  finding,  in  writ- 
ing, in  the  form  of  a  eertiacat^  which  was,  on 


the  same  day,  attached  to  tte  petition  and  pre- 
sented to  the  board.  •  •  •  Tlie  most  that  is 
required  Is  that  the  petition  presented  to  the 
board  shall  have  the  certificate  attached,  and 
this  was  done.  The  derk  had  jurisdiction  to 
act,  and  he  had  acted.  Ho  power  was  civen  by 
the  statute  to  the  board  to  determine  the  snffi- 
ciency  of  the  petition.  The  only  power  con- 
ferred was  in  the  clerk^  and,-  when  oe  had  de- 
termined the  fact  within  his  power  to  deter- 
mine, it  was  then  too  late  for  on;  signer  to 
withdraw  his  name,  and  thus  defeat  the  juris* 
diction  of  the  clerk." 

The  case  c£  Sim  t.  Bosholt,  18  N.  D.  77* 
112  K.  W.  60, 11  L.  B.  A.  (N.  S.)  372,  is  dted, 
where  the  cases  an  collected,  and  In  the  case 
cited  It  was  said: 

"That  the  cases  do  not  support  the  right  of 
petitioners  to  withdraw  their  names  after  the 
Bufiiciency  of  such  petition  and  the  onalifications 
of  the  petltionera  have  been  passed  upon  by  tns 
board  authorized  to  act  thereunder.  On  the 
contrary  they  will  be  found  to  support  respond- 
ent's theory  that,  after  the  board  has  passed  up- 
on the  suffidency  of  such  petition,  it  is  there- 
after too  late  to  withdraw  therefrom." 

In  that  case  the  board  of  drain  commis- 
sioners were  clothed  with  the  same  authority 
as  by  our  statote  is  given  to  the  clerk.  Con- 
tinuing, we  said,  In  Locher  v.  Walsh: 

"Of  course.  If  respondents'  contention  be 
sound,  that  the  board  bad  the  power  to  pass 
upon  the  sufficiency  of  the  petition,  tbeir  coo- 
clusion  would  follow.  But  nere.  In  our  jodr-. 
ment,  lies  the  fundamental  error  in  the  argn- 
ment.  The  board  was  given  no  soeb  power,  and 
it  was  expressly  given  to  the  clerk.  Nor  was 
there  given  to  the  board  any  supervisory  power 
over  this  qaestion  of  the  petition's  sufficiency.** 

Our  cmcltislon  la  Hiat  the  court  was  not 
authorized  to  grant  the  order  on  Oie  assump- 
tion that  the  petition  did  not  contain  tiie  req- 
uisite number  of  qnallfled  signers,  and,  as  no 
other  groui\d  appears  sufficient  to  support  the 
courfs  action,  the  ordor  must  be  revwaed; 
and  it  Is  so  ordered. 

We  concur:  BUBNBTT,  7.;  HART,  J. 

On  Petition  for  Rehearing. 

PER  CURIAM.  [6]  We  are  asked  to  ffraat  • 
a  rehearing  in  this  case  on  the  ground  tliat* 
since  the  order  was  made  from  which,  the  ap- 
peal was  taken  the  complaint  has  been 
amended,  by  leave  of  the  court,  on  motion  of 
plaintiff  in  respect  of  certain  facts  which  It 
Is  claimed  bo  change  the  complexion  of  the 
complaint  as  to  fully  Justify  the  order.  It  Is 
urged  that  the  amended  complaint  be  consid- 
ered, and,  if  considered,  a  different  decision 
must  necessarily  be  given  by  the  court. 

Suffice  it  to  say  that  the  order  from  wliiA 
the  appeal  was  taken  must  rest  for  Its  va- 
lidity upon  the  record  before  the  trial  court 
when  the  order  was  made  and  brought  up 
here  for  review. 

The  effect  of  our  Judgment,  when  it  shall 
have  become  final,  will  be  to  vacate  the  order 
from  which  the  appeal  was  taken,  and  the 
cause  will  then  be  before  the  trial  court  up- 
on the  amended  c<HnpIaiut  and  for  such  far- 
ther proceedings  as  the  parties  may  be  ad- 
vised to  take. 

The  petition  is  denied. 
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(28  Oal.  App.  7is) 
BEATTT  et  aL  T.  CLARK  COLONY  WATER 
CO.    (Civ.  1701.) 

(District  Oonrt  of  Appeal,  First  District,  Cali- 
fornia. Nov.  8.  1915.  SeheariDg  Deoied  Dec. 
0,  101S;  Denied  by  Sapreme  Gonrt  Jan.  6, 

ibie.) 

1.  Mandautts  «=al4— Deuand— Neokbsitt. 

An  irrigatlDs  compaay  during  one  year  fail- 
ed to  foraisb  a  stockholaer  with  water.  The 
8tt>dcbo]der  made  written  demand  aerved  on  No- 
Tember  4th  that  the  irrigating  company  perfect 
its  arrangement  for  the  turning  in  of  water  ap- 
OD  the  lands  of  the  stockholder  by  December  1st 
The  irrigation  ^ason  did  not  begin  until  Jana- 
■rj  Ist,  but  the  ditches  and  pipes  leading  to  the 
stockholder's  lands  were  not  in  repair.  The 
stockhotder,  having  been  previously  disappointed, 
did  not  prepare  checks  and  ditches  to  spread  the 
water  out  on  its  lands.  BM,  that  in  such  case 
the  demand  was  luflSdent  basis  for  a  writ  of 
mandate,  though  the  stockholder  had  made  no 
pre^ration  to  receive  the  water:  the  company 
baviDg  made  no  preparation  to  deliver. 

[Ed.  Note.—For  other  cases,  see  Mandamus* 
Gent.  EHg.  SI  44-46;  Dec.  Dig.  «=:»14.] 

2.  Mandauub  «s>178  —  JuDOUERT  —  Svwn- 

OIKNCT. 

A  writ  of  mandate  requiring  an  irrigation 
company  to  furnish  a  volume  of  water  over  the 
whole  area  «f  plaintiffs*  land  nine  inches  thick 
each  time  delivery  was  made,  must  be  reasonably 
construed  in  accordance  with  the  nsage  of  the 
locality  so  as  to  be  carried  into  practical  ^eot, 
and  is  not  erroneous  as  requiring  defendant  to 
enter  on  plaintiff's  land  for  doing  any  dttctiing 
or  checking  thereon  which  plaiiitin  should  do. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |§  396-100, 410;  Dee.  Dlf.  «=9l7&] 

Appeal  from  Superior  Conrtt  Monterey 
County ;  B.  V.  Sargent,  Jodge. 

Action  by  Margaret  Jane  Beatty  and  an- 
other against  the  Clai^  Colony  Water  Com- 
pany ^or  a  writ  of  mandate.  From  a  Judg- 
ment for  plaintiffs  and  an  order  doiylng  new 
trial,  defendant  appeals.  Affirmed. 

See,  alBO.  153  Pac.  900,  091. 

Daugherty  &  Lacey,  of  Salinas,  for  appel- 
lant. Wyckoff  &  Gardner,  of  Watsmrill^ 
for  respondents. 

RICHARDS.  J.  This  is  an  appeal  from  a 
Judgment  In  favor  of  the  plaintiffs  and  from 
sn  order  denying  a  new  trial  In  a  proceeding 
Instituted  to  obtain  the  issuance  of  a  writ 
of  mandate. 

The  substantial  facts  upon  which  the  pro- 
ceeding was  predicated,  and  which  are  In 
the  main  undisputed,  are  these:  The  plaintiff 
Margaret  Jane  Beatty  became  in  -the  month 
of  August,  1910,  and  has  since  continued  to 
be,  the  owner  and  in  possession  as  her  sep- 
arate property  of  lot  232  in  Clark  Colony,  a 
snbdlvlslon  of  the  Rancho  Arroyo  Seco,  in 
the  county  of  Monterey.  The  plaintiff,  James 
Beatty,  being  her  husband,  Is  Joined  with  her 
In  the  action.  The  defendant,  Clark  Colony 
Water  Company,  Is  a  co-operative  corpora- 
tion composed  of  the  owners  of  lots  In  said 
subdivision,  and  organized  for  the  purpose 
of  supplying  to  each  of  these  lots  and  to  the 
owners  thereof  a  certain  amount  of  water 
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for  Irrigation  during  each  year.  To  the  own- 
er of  each  lot  in  said  tract  certificates  of 
stock  are  issued,  wherein  the  corporation 
agrees  to  deliver  to  the  owner  thereof  water 
for  the  proper  Irrigation  of  his  lot  or  lots  so 
long  as  the  assessments  annually  levied  upon 
such  shares  of  stock  to  cover  the  cost  of  such 
delivery  are  duly  paid.  The  plaintiffs  alleg- 
ed, and  the  defendant,  by  Its  failure  to  deny 
the  same,  admitted,  that  the  defendant  had 
been  accustomed  at  all  times  to  distribute 
water  to  Its  stockholders  other  than  these 
plaintiffs  from  about  the  15th  of  December 
of  each  year  up  to  and  about  the  1st  of 
June  of  the  succeeding  year,  In  sufficient 
quantities  to  each  of  said  stockholders  to 
fill  the  checks  on  the  land  of  each  from 
three  to  four  different  times  during  each  of 
said  Irrigating  seasons,  and  to  deliver  a  vol- 
ume of  water  over  the  whole  area  of  each 
lot  so  Irrigated  nine  Inches  thick  each  time 
said  Irrigation  Is  made;  and  that  said 
amount  of  water,  commonly  known  as  "nine 
acre-Inches  of  water,"  delivered  each  of  said 
three  or  four  times  -that  said  land  Is  irri- 
gated. Is  necessary  sufficiently  to  Irrigate 
during  each  season  the  said  lands  of  said 
Margaret  Jane  Beatty.  The  plaintiffs  fur- 
ther alleged,  and  the  defendant  denied,  that 
on  or  about  the  1st  day  of  December,  1910, 
and  many  times  since,  the  said  Margaret 
Jane  Beatty  demanded  of  said  defendant  that 
It  deliver  her  water  sufficient  for  the  Irriga- 
tion of  her  said  lots,  but  that  the  defendant 
has  refused  and  neglected,  and  still  refuses 
and  neglects,  to  deliver  said  water  to  her, 
and  that  she  has  received  no  water  whatever 
upon  her  said  lot  of  land,  and  that  as  a  re- 
sult thereof  she  has  been  damaged  in  a  speci- 
fied sum  through  her  Inability  to  cultivate 
certain  crops  .thereon  requiring  such  irri- 
gation. 

[1]  The  only  two  Issues  raised  by  the  de- 
fendant In  its  answer  Involved  the  sufficiency 
of  the  plaintiffs'  demand  for  water  and  the 
question  of  damages.  Upon  the  hearing  in 
the  trial  court  the  plaintiffs  introduced  in 
evidence  two  written  demands  for  water 
made  upon  the  defendant,  the  first  of  these 
having  been  served  on  June  30,  1911,  and  fbe 
second  on  Novemt)er  4th  of  the  same  year. 
As  to  the  first  of  these  demands  the  objection 
of  the  defendant  that  It  embraced  demands 
for  the  doing  of  acts  In  connection  with  the 
delivery  of  water  to  the  lands  of  the  said 
plaintiff  which  the  defendant  was  not  under 
Its  stock  agreement  and  by-laws  bound  to  do 
was  probably  well  taken ;  but  the  same  can- 
not be  said  of  the  second  of  these  demands. 
It  was  drawn  by  counsel  for  plaintiffs ;  and, 
while  doubtless  prepared  with  a  view  to  pos- 
sible litigation,  was  couched  in  general  and 
moderate  terms  The  chief  objection  which 
the  defendant  makes  to  the  form  of  this  de- 
mand is  that  it  requires  the  defendant  to 
perfect  its  arrangements  for  the  turning  In 
of  the  water  upon  the  lands  of  said  plaln- 
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tiffs  hj  December  1,  1911,  whereas  by  the 
usages  of  its  water  serrloe  Its  water  Is  not 
available  for  irrigation  nntU  tbe  following 
January.  The  defendant  further  urges  as 
one  of  the  dilef  reasons  why  It  did  not  com- 
ply with  this  demand  that  the  idalntlffs  had 
made  no  preparation  by  ctaef^s  or  ditches  w 
necessary  grading  on  their  own  land  to  re- 
ceive the  water,  and  particularly  that  a  cer- 
tain portion  cf  the  lot  lying  a  foot  or  so 
higher  tlian  the  level  of  the  defendant's  ditch- 
es had  not  been  graded  down  so  as  to  permit 
the  flow  of  the  water  over  the  entire  area  of 
the  land.  These  objections  appear  to  be 
strained  and  captious,  and  not  to  be  in  keep- 
ing with  the  co-operative  duracter  ot  the 
relation  between  the  parties.  The  evidence 
discloses  that  tbe  plaintiffs  were  earnestly 
and  apparently  in  good  faith  seddng  to  se- 
cnre  the  water  for  their  lot  to  whidi  they 
were  clearly  entitled.  Tbe  requirement  in 
their  demand  that  the  defendant  perfect  Its 
arrangements  for  turning  in  such  water  by 
Deconber  Ist  should  be  reasonably  construed 
to  refer  to  tbe  doing  of  such  repair  and  ez- 
tensl(Hi  work  upon  the  company's  pipes  and 
ditdies  as  would  make  available  Its  water  to 
this  lot  of  land  a  sufficient  time  In  advance 
of  the  actual  date  of  its  use  thereon  to  en- 
able the  plaintiffs  to  do  tbe  necessary  check- 
ing, ditching,  and  grading  on  their  own  prem- 
ises preparatory  to  the  reception  of  said  wa- 
ter at  the  usual  time.  The  defendant's  ob- 
jection that  the  plaintiffs  had  not  done  this 
preparatory  work  prior  to  the  inception  of 
any  work  on  their  own  part  to  put  their  pipes 
and  ditches  In  order  is  answered  by  the  fact 
that  on  a  prior  occasion  certain  lands  of  the 
plaintiffs  had  been  so  prepared,  and  that  no 
water  had  been  delivered.  Had  the  defend- 
ant displayed  any  activity  In  the  way  of 
preparing  to  deliver  its  water  In  response  to 
this  latter  demand.  It  might  well  be  that  tbe 
plaintiffs  would  at  once  have  put  their  prem- 
ises in.  order  for  its  reception ;  and,  even  if 
they  bad  not  done  so,  theirs,  and  not  the  de- 
fendant's, would  have  been  the  loss  In  waste 
of  water.  The  findings  of  the  court  as  to  the 
sufficiency  of  tbe  plaintiffs'  demand,  and  tbe 
refusal  of  the  defendant  to  comply  with  It, 
are,  we  think,  fully  sustained  by  the  proofs 
in  the  case. 

[2]  The  Judgment  of  the  court,  which  di- 
rects the  defendant  to  deliver  to  the  plaintiff 
Margaret  Jane  Beatty  on  her  said  land  at 
least  three  different  times  from  the  15th  day 
of  December  of  each  year  to  the  1st  day  of 
June  of  each  succeeding  year  a  volume  of  wa- 
ter over  the  whole  area  of  said  land  nine 
Inches  thick  each  time  such  delivery  Is  made, 
is  to  receive  such  a  reasonable  construction 
and  application  to  the  facts  of  the  particular 
dtuatlon  as  not  to  require  the  defendant  to 
enter  upon  tbe  lands  of  the  plaintiff  for  tbe 
doing  of  any  grading  or  dlbdilng  or  check- 


ing thereon  wMcb  tbe  plaintiffs.  In  accmd- 
ance  witb  the  tenns  ct  their  contract  duid  tbe 
usages  of  the  locality,  ought  to  da  So  oon- 
strued,  it  Is  susceptible  of  being  carried  Into 
practical  effect  the  defendant,  and  Is  not 
subject  to  the  objections  wlilCh  are  urged 
against  It  upm  this  appeal. 

We  are,  therefore,  of  the  opinion  that  that 
portion  of  the  Judgment  from  which  the  de- 
fendant has  appealed  should  be  affirmed ;  and 
as  to  that  p<ntion  thereof  the  defen^Emt^ 
motion  for  a  new  trial  was  properly  denled- 

Judgment  and  order  affirmed. 

We  coocur:  LBNNON,  P.  J.;  KERBI- 
OAN,  J. 

(28  Cal.  App.  7«) 
BEATTY  at  aL  V.  CLARK  OOLONT  WATER 
CO.    (Civ,  1702.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia. Nov.  9,  1915.  Rehearing  D^ed  Dec 
9,  1915;  Denied  by  Supreme  Court  Jan.  a, 

1916.) 

Appeal  from  Superior  Court,  Monterey  Coun- 
ty: B.  V.  Sargent,  Judge. 

Action  by  James  Beattr  and  others  against  the 
Clark  Colony  Water  Compaoy  for  a  writ  at 
mandate.  From  a  judgment  for  plaintiffs  and 
an  order  denying  new  trial,  defmaant  appealsL 
Affirmed. 

See,  also.  153  Pac  989,  99L 

Wyckoff  &  Gardner,  of  WatsonviDe,  and  John 
L.  Hudner,  of  Hollister,  for  appellant.  Dangb- 
erty  &  Lacey,  ot  Salinas,  tor  reapondentB. 

RICHARDS,  J.  This  Is  an  appeal  from  ■ 
judgment  in  favor  of  the  plaintiffs,  and  from  an 
order  denying  a  new  Criu,  in  a  proceeding  in- 
stituted to  obtain  tlM  lasuanee  of  a  mit  of  mas- 
date. 

The  facts  of  the  case  are  in  the  main  wi^il^r 
to  those  considered  by  this  court  in  the  case  ot 
Margaret  Jane  Beat^  et  al.  v.  Clark  Colony 
Water  Company  (No.  1701)  1S8  Pac.  989,  in 
which  an  opinion  baa  this  day  been  filed ;  and 
tbe  conclusions  of  the  court  as  to  tbe  law  of  tbe 
case  are  also  the  same.  The  appellant  in  this 
case  urges  that  tbe  cases  differ  in  the  resp«ct 
that  the  plaintiff  James  Beatty  herein  in  bis 
demand  for  water  only  offered  to  pay  a  portico 
of  his  assessment  corresponding  to  the  irrigable 
acreage  of  bis  lot,  instead  of  its  entire  acreage 
as  his  contract  requires.  The  record  does  not 
sustain  this  contention.  The  final  demand  of 
the  plaintiff  herein  makes  no  reference  to  his  as- 
sessment, and  was,  In  fact,  served  upon  the  de- 
fendant after  the  whole  <^  pbUntiff's  said  aasM- 
ment  had  been  paid. 

The  attention  of  tbe  court  has  been  called  by 
the  briefs  of  counsel  to  the  ftict  that  lot  234  of 
the  Clark  Colony  tract  was  erroneously  includ- 
ed in  the  terms  of  tbe  judgment,  and  that  tbe 
same  should  be  modified  by  tbe  elimioatiou  of 
said  lot  Otherwise,  and  for  the  reasons  stated 
in  the  case  of  Margaret  Jane  Beatty  et  aL  v. 
Clark  Colony  Water  Co.  (No.  1701),  we  are  of 
the  opinioD  that  the  Jndgmoit  appealed  ^om 
should  be  affirmed. 

It  is  therefore  ordered  that  tbe  said  jadgm^t 
be  modified  by  striking  therefrom  all  reference 
to  lot  234  of  said  tract,  and,  as  thus  modified, 
the  judgment  appealed  from,  and  albo  the  <wdw 
denying  a  new  trial,  be  affinned. 

We  concur:  I^ENMON,  P.  J.;  KBBBI- 
QAN.  J. 
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(28  Cal.  App.  751) 

BEATTY  et  aL  v.  CIAHK  COLONY  WATER 
CO.   (av.  1703.) 

(District  Ooart  of  Appeal.  First  District.  Gali- 
foniia.  Nov.  9.  1915.  Rehearing  Denied  Dec. 
9^_Uil5;  Denied  by  Supreme  Court  Jan.  6, 

Watbbs  and  Watbbs  Coubsbs  «=s»261— Ibbi* 

OATIOH— DAIUOBS. 

Where  an  irrigatk>n  company  for  a  whole 
irrigating  season  nnwarrantably  refused  to  de- 
liver water  to  one  who  held  etocli  in  the  compa- 
ny, and  was  entitled  to  mandate  to  compel  de- 
livery, it  was  liable  in  damages  for  the  failure. 

W^Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Oourses,  Dea  Dig.  «S59261.] 

Appeal  from  Superior  Court,  Monterey 
Gotmtar ;  B.  T.  Sargent,  Judge. 

Action  by  Margaret  Jane  Beatty  and  an- 
other against  tbe  Clark  Gcdonr  Water  Com- 
pany. From  tbat  porttfm  of  a  Jndguuut  di- 
recting the  issuance  of  a  writ  of  mandate  in 
plalntlfCs'  favor,  but  denying  damages,  ttaey 
appeal.  Reversed  and  remanded. 

See,  also.  153  Pac:  989,  990. 

Wyckoff  &  Gardner,  of  WatsonvUle,  and 
John  L.  Httdner,  of  HolUster,  for  appellants. 
Daugberty  ft  Laccy,  of  Salinas,  for  re- 
spondent 


RICHARDS,  J.  This  Is  an  appeal  on  be- 
half of  the  plaintiffs  from  that  portion  of  a 
Judgment  which,  while  directing  the  Issuance 
of  a  writ  of  mandate  in  their  favor,  de- 
clines to  award  the  plaintiffs  damages  ac- 
cruing by  reason  of  the  refusal  of  the  defend- 
ant to  do  the  acts  which  the  writ  Is  issued 
to  compel. 

In  the  ease  of  Margaret  Jane  Beatty  et  al., 
Respondents,  v.  Clark  Colony  Water  Company, 
Appellant  (No.  1701),  153  Pac.  989,  this  day  de- 
cided, this  court  has  affirmed  that  i>ortion  of 
said  judgment  directing  the  issuance  of  the 
writ  of  mandate,  and  in  so  doing  has  dealt 
generally  with  the  facts  of  the  case.  In 
addition  to  tbe  facts  set  forth  In  the  opinion 
of  tbe  court  in  that  case.  It  may  be  stated 
that  tbe  practically  undisputed  evidence  in 
tbe  case  discloses  that,  if  the  plaintiffs 
were  entitled  to  a  writ  ot  mandate  compel- 
ling the  delivery  of  water  for  Irrigating  pur- 
poses upon  their  land,  they  were  also  entitled 
to  damages  as  a  result  of  the  failure,  refusal, 
and  neglect  of  tbe  defendant  to  deliver  such 
water  during  an  entire  Irrigating  season 
aft^  a  seasonable  and  proper  demand  for 
the  same,  and  hence  that  the  trial  court  was 
in  error  In  declining  to  award  damages  In 
some  amount  to  the  plaintiffs  aiFter  a  finding 
in  their  favor  upon  the  main  issues  in  the 
case. 

It  follows  that  tbat  portion  of  said  Judg- 
ment from  which  the  plaintiffs  have  appealed 
should  be  reversed,  with  instructions  to  the 


trial  court  to  try  anew  the  Issue  as  to  dam- 
ages ;  and  It  Is  so  ordered. 


We  concur: 
GAN,  J. 


LENNON,  P.  J.;  EERRI- 


panj 
uver 

J. 


•      (2S  Cal.  App.  762) 
BEATTY  «t  aL  V.  CLARK  COLONT  WATfiB 

CO.    (Civ.  1704.) 
(District  Court  of  Appeal,  First  District,  Ca'li- 
fomia.  Nov.  9, 1915.  Rehearing  Denied  Dec 
9.  1915;  Denied  by  Supreme  Court  Jan.  6, 
1916.) 

Watebs  ano  Watbb  Ooubsbs  4=>261— Ibbi- 

GATION— DaUAGBS. 

Where  an  irrigation  company  for  a  whole 
irrigating  season  unwarrantably  refused  to  de- 
liver water  to  one  who  held  stock  in  the  com- 
y  and  was  entitled  to  mandate  to  compel  de- 
ivery,  it  was  liable  in  damages  for  the  fauure. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec  Dig.  «s>26U 

Appeal  from  Superior  Court,  Monterey 
County ;  B.  V.  Sargent,  Judge. 

Action  by  James  Beatty  and  another 
against  the  Clark  Colony  Water  Company. 
From  that  portion  of  a  judgment  directing 
the  Issuance  of  a  writ  of  mandate  in  plain- 
tiffs' favor,  but  denying  damages,  they  ap- 
peal.   Reversed  and  remanded. 

See,  also,  153  Pac  989-^1. 

Wyckoff  &  Gardner,  of  WatsonvUle,  and 
John  L.  Hudner,  of  HolUster,  for  appellants. 
Daugberty  ft  Lftcey,  of  Salinas,  for  respond- 
ent. 

RICTHARDS,  J.  This  Is  an  appeal  on  behalf 
of  the  plaintiffs  from  that  portion  ot  a 
Judgment  which,  while  directing  the  Issu- 
ance of  a  writ  of  mandate  In  thebr  fovor, 
4ecllne8  to  award  the  plaintiffs  damaged  ae- 
cruing  by  reuon  of  the  refusal  of  the  defend- 
ant to  do  the  acts  which  the  writ  is  Issued 
to  compeL 

In  the  case  ot  James  Beatty  et  aL,  Re- 
spondents, V.  Clark  Col(Hiy  Water  Company, 
Appellant  (No.  IVJSS^  153  Pac  890,  this  day  de- 
cided, this  court  has  affirmed  that  portion 
of  said  Judgment  directing  tbe  Issuance  of 
the  writ  of  mandate,  and  in  doing  so  has 
referred  g^erally  to  the  facts  of  the  case 
in  Margaret  Jane  Beatty  et  aL,  Respondents, 
V.  Claik  Colony  Water  Company,  AppeUant 
(Na  1701)  163  Pac  989,  whicb  are  iwactically 
tbe  same  as  those  in  the  case  at  bar.  In 
addition  to  the  facts  there  referred  to,  It  may 
be  stated  tbat  the  practically  undisputed 
evidence  in  VbSa  case  disdoses  that,  if  the 
plaintiffs  were  entitled  to  a  writ  ot  mandate 
compelling  the  delivery  of  water  for  Irrigat- 
ing purposes  upon  their  land,  they  were  also 
entitled  to  damages  as  a  result  of  the  fall- 
are,  refusal,  and  neglect  of  tbe  defendant 
to  deliver  such  water  during  an  entire  irri- 
gating season  after  a  seasonable  and  proper 
demand  for  the  same  and  hence  that  the 
trial  court  was  In  error  in  declining  to  award 
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damages  In  some  amount  to  the  plaintiffs  aft- 
er a  finding  In  their  favor  upon  the  main  is- 
sues in  the  case. 

It  follows  that  that  portion  of  the  said 
judgment  from  which  the  plaintlflb  have  ap- 
pealed should  be  reversed,  with  instructions 
to  the  trial  court  to  try  anew  the  issue  as  to 
damages ;  and  It  is  so  ordered. 

We  concur:  LE^^ON,  -P.  J.;  KBBRI- 
GAN.  J. 

(28  G&l.  App.  719) 

Ex  parte  LEE.    (Cr.  434.) 

(District  Court  of  Appeal,  Second  District, 
California.   Nor.  4,  191&) 

BfUNZOIPAI.  GOBPOBATIONB  «S>614r-ItEOT7U- 

TioH  OF  Streets— Auto  Bus  OsniNANCt- 

OOITBnTUTIONArJTT. 

Section  3a  of  Ordinance  No.  6248  of  the 
eit7  of  San  Di«o,  requiring  ereir  auto  bus,  for 
the  operation  of  which  a  permit  ii  issued  under 
the  ordinance,  to  mamtain  a  regular  schedule 
from  6  a.  m.  to  12  midnight  daily  at  least  six 
days  each  week,  etc.,  is  not  unconstitutional, 
but  is  a  legitimate  exerdse  ot  the  po^et  power 
of  a  city. 

fBd.  Note.— For  other  eases,  see  Honl^al 

Corporatiooa,  Cent  Dig.  U  1860-I3t^;  Dee. 
Dig.  «=»614.] 

Application  for  writ  of  habeas  corpus  by 
H.  O.  Lee  against  the  Chief  of  Police  of  the 
City  of  San  Dl^o.   Writ  discharged. 

See.  also.  153  Pac.  995. 

Lane  D.  Webber,  of  San  Diego,  for  petition- 
er. T.  B,  Cosgrove,  City  Atty.,  and  Sweet, 
Steams  &  Forward,  ail  of  San  Dieg<^  for  re- 
spondent Herbert  N.  BtllSi  ta  San  Diego, 
amicus  curlffi.  - 

CONRBY,  P.  J.  The  petition  herein  sets 
forth  that  the  petitioner  is  under  arrest  and 
in  custody  of  the  chief  of  i>olice  of  the  city 
of  San  Diego  pursuant  to  a  complaint  charg- 
ing blm  with  violations  of  a  penal  ordinance 
of  that  city.  The  complaint,  which  was  filed 
with  a  city  Justice  ot  the  peace,  ctaargea  that 
the  defendant  has  committed  a  misdemeanor 
as  follows,  to  wit : 

"That  the  said  defendant  on  or  about  the  81st 
day  of  August,  1915,  in  the  city  of  San  Diego, 
*  *  *  being  the  lessee  of  and  operating  an 
auto  bus,  as  defined  in  section  1  of  Ordinance 
No.  6248  of  the  ordinances  of  said  city,  said  anto 
bus  being  operated  by  virtue  .of  a  certain  auto 
bus  permit  and  license  numbered  43,  iasned 

Enrsuant  to  the  terms  of  said  ordinance  num- 
ered  6248,  did  willfully  and  nnlawfuUy  on,  to 
wit,  the  31st  day  of  August,  A.  D.  1916,  and  on 
the  Ist  day  of  September,  A.  D.  1935,  and  on 
the  2d  day  of  September.  A.  D.  1915,  fail,  re- 
fuse, and  n^lect  to  run  and  operate  said  anto 
bus  BO  as  to  maintaio  a  regular  schedule  from  6 
o'clock  a.  m.  to  12  o'clock  midnight,  daily,  for  at 
least  6  days  in  the  week,  beginning  Monday, 
August  30,  A.  D.  1915,  and  ending  Monday, 
September  6,  A.  D.  1915,  all  of  which  is  con- 
t  ary,"  etc 

The  Ordinance  No.  6248  Is  entitled : 
"An  ordinance   regulating  the   use  of  the 
streets  of  the  city  of  San  Diego,  California, 
by  self-propelled  motor  vehicles  carrying  pas- 


sengers for  hire,  and  providing  for  the  licensio{ 
of  such  vehicles  and  for  a  penalty  for  the  viola- 
tion of  this  ordinance." 

So  far  as  necessary  to  be  set  forth  herdn, 
the  provisions  of  the  ordinance  an  o  fol- 
lows: 

"Section  1.  An  'auto  bus'  is  hereby  defined 
to  be  a  self-propelled  motor  vehicle,  other  than 
a  street  car,  traversing  the  public  streets  be- 
tween certain  definite  points  or  termini  and 
conveying  itassengers  for  a  fixed  diarge  of  not 
more  thui  ten  cents  between  such  and  inter- 
mediate points,  and  so  held  out,  advertised,  or 
announced.  An  auto  bus  is  hereby  dedared  to 
be  a  common  carrier  and  is  subject  to  the  rege* 
lations  herein  prescribed.** 

As  a  prerequisite  to  the  operation  ct  an 
anto  bus,  the  owner  or  lessee  Uierectf  is  re- 
quired to  obtain  a  ]>erniit  tber^or.-  Written 
application  must  be  made  for  an  anto  bos 
permit,  and  the  application  te  requiied  to 
state,  amcmg  other  tilings : 

"(a)  The  route  or  routes  proposed  to  be  fail- 
lowed  In  transporting  passengers,  and  the  tv 
mini  of  said  route  or  routes."  •  •  •  "(c)  The 
schedule  to  be  observed,  showing  the  times  of 
deiiartUTe  from  the  termini  aeoording  to  wbid 
it  la  proposed  to  operate  such  auto  bos." 

Section  19  is  as  follows : 

"It  shall  be  unlawful  for  any  person  driving 
any  such  auto  bus,  and  holding  himself  out  to 
carry  passengers  for  hire  from  point  to  point,  to 
drive  or  operate,  such  auto  bus  for  hire  over  a 
route,  or  between  the  termini,  or  according  to  a 
schedule  other  than  the  route,  termini  or  actud- 
ule  described  in'  the  license,  or  to  deviate  from 
such  route,  or  fail  to  maintain  such  schedule,  or 
to  fail,  refuse,  or  neglect  after  commencing;  sny 
trip  to  operate  such  auto  bus  between  the  ter- 
mini and  over  the  entire  route  or  routes  speci- 
fied in  the  license  and  mentioned  in  the  sign 
herein  provided  to  be  carried  by  each  anto  bos. 
unless  the  failure  to  complete  such  trip  shall 
be  the  result  of  accident,  or  the  breaking  down 
of  the  auto  bus  or  the  engine  thereof ;  provided, 
however,  that  such  persons  may  transfer  pta- 
sengers  to  any  other  auto  bos  used  to  complete 
such  route  as  herein  provided,  only  a  single  fare 
being  charged,  however,  for  the  entire  trip  be- 
tween such  spedfied  termini,  sod  provided,  al- 
ways, however,  that  nothing  herein  contained 
shall  be  construed  as  prohibiting  the  owner  of 
anto  busses  from  operating  the  same  at  times 
and  over  routes  other  than  the  times  and  rontes 
mentioned  in  their  schedule,  and  charge  such 
fare  for  hire  as  may  be  agreed  npon  betwcea 
the  owners  of  soch  anto  bosses  and  the  pas- 
sengers therein.** 

Section  8a  reads  as  follows: 

"In  order  that  adequate  transportation  fa- 
cilities may  be  fumisbed  to  the  public,  each  and 
every  auto  bus  for  the  operation  of  which  a  per- 
mit is  issued  under  the  provisions  of  this  onli- 
nance,  shall  be  so  run  and  operated  as  to  main- 
tain a  regular  schedule  from  six  a.  m.  to  tw«lve 
midnight  daily,  for  at  least  six  da^s  each  week 
and  such  schedule  shall  be  so  arranxeU  as  to 
provide  that  soch  auto  bus  shall  leave  from 
each  terminus  of  its  route  at  stated  iot«^ 
vols  during  the  whole  of  soch  period  fron 
six  a.  m.  to  twelve  midnight  of  each  day  for  at 
least  six  days  in  each  we^.  That  Che  interrab 
of  departure  from  each  such  terminus  sbnll  be 
so  fixed  as  to  allow  such  auto  bua  sufficient 
time  to  safely  traverse  the  distance  between 
such  termini  and  to  remain  at  each  terminus  tor 
the  purpose  of  receiving  and  discharging  pas- 
sengers not  longer  than  thirty  minutea  betweee 
each  trip." 
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Under  McUra  26  the  violation  of  any  of 
the  provisions  of  tbe  ordinance  la  declared  to 
be  a  misdemeanor  for  which  certain  penalUea 
at  fine  or  Imprisonment  or  both  are  provided. 

The  petitioner  alleges : 

"That  tbe  particular  section  oC  satd  Ordi- 
nance No.  62'48  with  wfaich  petitioner  believes 
himself  to  be  charged  with  violating  is  section 
IS  of  said  ordinance;  that  the  said  ordinance, 
and  the  said  section  10  thereof,  with  violation 
of  which  said  H.  G.  Lee  Is  charged,  are  uncon- 
■titntiooal,  invalid,  void  and  of  no  force  and 
effect  because  the  said  Ordinance  Ko.  <K!48, 
and  said  section  19  thereof,  are  unreasonable, 
oppressive,  destructive,  and  uofairlr  discrimi- 
nate against  your  petitioner,  said  H.  G.  Lee, 
and  the  persons  and  things  bj  it  sought  to  be 
regulated." 

From  the  agreed  statement  of  facts  herein, 
which  substantially  Is  offered  as  the  return 
to  the  writ.  It  appears  that  Ordinance  6248 
was  adopted  and  approved  In  the  early  part 
of  Jnly,  1916,  and  section  3a  was  added 
thereto  by  am^dment  approved  August  23, 
1916;  that  on  or  about  August  2,  1915,  act- 
ing under  the  provisions  of  said  ordinance, 
•  the  petitioner  flled  an  application  for  an  auto 
bus  permit,  gave  the  bond  required  by  tbe 
ordinance,  and  on  August  9th  a  permit  was 
duly  granted  licensing  petitioner  to  drive  and 
operate  an  auto  bus  in  the  city  of  San  Diego, 
and  he  paid  the  license  fee  required  by  tbe 
ordinance.  In  his  application  for  a  permit 
petitioner  specified  tbe  route  over  and  upon 
which  he  proposed  to  operate  his  said  auto 
bus  and  the  termini  of  such  route,  which 
said  route  is  spedfled  in  said  application  to 
be  from  Fifth  and  "EX'  streets  In  said  dty, 
to  University  avenue.  In  the  operation  of 
his  said  anto  bos  petitioner  did,  on  the  day 
or  days  alleged  in  tbe  complaint  for  his  ar- 
rest, for  three  consecutive  days  fall  and 
neglect  to  so  operate  his  said  auto  bus  as  to 
maintain  a  regular  schedule  for  18  hours 
each  day,  as  stated  In  said  complaint 

Without  making  a  detailed  statement  of 
tbe  pertinent  provisions  of  the  CcHistltutlon 
of  the  state  and  of  the  charter  of  the  city  of 
San  Diego,  this  decision  will  assume  that  the 
city  is  vested  with  ample  police  powers,  co- 
«ttensive  with  the  police  power  of  tbe  state, 
so  far  as  municipal  affairs  are  concerned; 
that  the  city's  powers  of  control  over  streets 
Include  the  power  to  regulate  and  to  license 
vehicles  using  the  streets  fon  the  carriage 
of  passengers;  and  that  It  may  make  it  a 
misdemeanor  to  carry  on  the  business  of 
carrying  passengers  on  the  dty  streets  with- 
out a  license.  Referring  to  a  similar  ordi- 
nance of  San  Francisco,  the  Supreme  Court 
of  California  said  that: 

In  regalating  the  use  of  its  streets  the  city 
"may  classify  vehicles  for  the  purpose  of  regula- 
tion in  Buch  manner  as  is  reasonable,  In  view  of 
the  character  and  manner  of  use  and  the  danger 
to  tbe  public  to  be  apprehended.  *  *  *  It 
nay  well  be  that  tbe  board  of  supervisors  con- 
cluded that  *  *.  *  special  reeulationa  as  to 
condition  of  car,  competency  and  fitness  of  oper- 
ator, and  tbe  operation  of  the  car,  aa  well  as  se- 
curity to  protect  against  improper  or  negligent 
operation,  were  essentia!  to  tbe  public  safety.** 
ik  re  Cardinal.  ISO  Pae.  S4Sb 
1S8P.-68 


As  the  record  presented  herein  falls  to 
diow  that  the  petitioner  was  -prosecuted  for 
a  violation  of  any  provlalfHi  contained  in  sec- 
tion 19  of  the  ordinance,  we  need  not  con- 
sider his  objections  to  the  validity  of  tb^t 
section.  The  complaint  against  him  charged 
him  with  failure  to  operate  his  anto  bus  ac* 
cording  to  a  schedule  which  Is  the  schedule 
required  by  section  Sa.  Nevertheless  he  may 
have  been  operating  according  to  the  schedule 
described  in  his  license  as  required  by  sec- 
tion 19.  TbB  prindpal  question  for  deter- 
mlnatlott,  therefore^  Is  whether  the  provision 
of  the  ordinance  which  requires  a  llcmsed 
anto  bus  to  be  tolerated  18  bonrs  pa-  day  is  a 
regulation  nuKde  In  the  lawful  ezerdse  of  the 
police  poww,  and  ewedally  of  the  poww  to 
make  reasonable  regolatlons  governing  the 
use  of  the  streets. 

In  Ex  parte  SnUivan  (dedded  Ma^  B,  191(0 
ITS  S.  W.  6S7,  the  petitioner  was  convicted 
upon  a  charge  that  be  violated  an  ordinance 
of  the  dty  of  FL  Wortti  Sn  tiie  state  of 
Texas,  regulating  motw  busses  of  the  class 
commwly  called  "Jltnt^"  in  that  he  operat* 
ed  Budi  vebide  without  the  license  required 
by  that  ordinance;  The  decision  covers  many 
p<^t8  ot  objection  to  tbe  ordinance,  including 
a  qnestlm  identical  with  that  at  issue  herein. 
Tbe  court  said: 

"Again,  the  applicant  attadcs  those  provisions, 
in  effect,  requiring  blm  to  select  a  given  route 
over  which  he  will  run  his  motor  bus,  jitney, 
designating  tbe  termini,  and  requiring  him  to 
stick  to  that  route  and  termini,  and  prohibiting 
him  from  operating  elsewbere  and  requiring  him 
to  run,  or  cause  to  be  run,  his  jitney  for  not 
less  than  12  consecutive  hours  out  of  every  24, 
except,  etc  Hie  ordinance  on  tbis  anhject,  it 
seems  to  us,  instead  of  being  unreasonable,  la 
most  reasonable,  and  permits  them  at  any  time 
to  appl;  to  the  dty  for  a  change  in  their  route 
or  termini,  and  the  ordinance  provides  that  the 
city,  in  its  discretion,  can  make  such  denired 
change.  The  agreed  facts  show  that  the  jitneys 
now  operate  an  average  of  15  hours  eacn  day. 
Surely  that  they  should  be  required  by  tbe  ordi- 
nance to  operate,  with  the  exceptions  mentioned, 
12  hours  IS  not  unreasonable  and  violates  no 
law.  It  seems  to  us  that  the  ordinance  makes 
every  exception  in  this  regard  that  would  be 
either  necessary  or  proper. 

In  Greene  v.  City  of  San  Antonio  (decided 
June  9, 1915)  178  S.  W.  6,  the  plaintiff  sought 
to  restrain  tbe  enforcement  of  a  certain 
ordinance  regulating  the  operation  of  vehicles 
using  the  streets  of  San  Antonio  for  local 
street  transportation.  Tbe  court  said: 

"It  has  been  held  time  and  again  that  cities 
have  the  authority  to  regulate  or  even  to  pro- 
hibit the  prosecution  of  a  private  business  on  a 
street,  and  that  such  business  cannot  be  engaged 
in  lawfully  without  a  grant  of  some  charactei 
from  tbe  government.  Whether  tbe  grant  be 
denominated  a  franchise,  a  license,  or  a  privilege 
would  not  matter,  for  the  distinction  is  one  To 
name  and  not  in  substance.  Dill.  Mun.  Corp.,  { 
1210.  and  notes.  The  author  cited  defines  a 
franchise  'to  be  a  particular  privilege  which 
does  not  belong  to  the  individual  or  corporation 
as  of  right,  bnt  is  conferred  by  a  sovereign  or 
!  government  upon,  and  vested  in,  individunls  or 
corporations.'  Tbe  right  to  solicit  pasaeneers 
and  convey  them  for  hire  from  one  part  of  tbe 
city  to  another,  as  appellant  does,  is  a  privilege, 
a  right,  or  a  power,  wlilch  Iw  cannot  ezerdse 
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US  of  rlglit;  bat  Its  lawful  existence  must  de- 
l>end  upon  k  grant  whose  character  will  not  be 
cbaoged  by  calling  it  a  franchise,  a  privilege, 
or  a  license.  The  rights  given  could,  with  [ler- 
fect  propriety,  be  named  a  franchise." 

The  ordinance  was  sustained,  and  In  the  ■ 
coarse  of  its  discussion  the  court  furtber 
said: 

"The  olty  Is  dolr  authorized  by  its  cbarter  to 
grant  francbisea  for  the  use  of  the  streets  and 

public  places  for  public  purposes  alone,  and  were 
appellant  not  engaged  m  the  public  service  of 
transporting  pasaengers^  the  aty  would  not  be 
.authorized  to  license  his  automobiles  to  carry 
passengers  for  hire.  There  can  be  no  difference 
in  granting  a  franchise  to  run  cars  on  steel  rails 
and  to  run  them  on  the  street  surface.  There 
can  be  no  more  reason  for  not  exercising  the 
same  control  over  automobile  en^ged  in  trans- 
porting passengers  for  pay  than  in  superrislng 
and  controlling,  vehicles  that  can  only  move  on 
metal  rails.  In  fact  there  is  a  greater  inconven- 
ience to  traffic  on  the  streets  and  more  dan- 

Ser  of  accidents  from  numbers  of  automobiles 
ashing  along  at  a  high  rata  of  speed  in  the 
hot  quest  for  nickels  tnan  in  cars  confined  to 
certain  well-defined  tracks.  The  ordinance  does 
not  indicate  any  desire  upon  the  part  of  the  city 
government  to  destroy  or  unnecessarily  hamper 
the  new  mode  of  transportation,  but  it  is  merely 
exercising  that  regulation  of  it  which  experience 
has  demonstrated  must  be  applied  to  any  indi- 
vidual or  corporation  serring  the  general  public 
ApiwUanta'  business  is  that  of  a  common  car- 
rier, subject  to  the  same  liability  and  under  the 
same  obligations  to  the  public  as  any  other  com- 
mon carrier.  Babbitt  Motor  Vehicles,  If  620. 
m ;  Van  Hoeffeo  t.  Columbia  Tazicab  Co.,  176 
Mo.  App.  581.  182  S.  W.  694." 

In  Br  parte  Dickey,  85  S.  EL  "ZSU  a  West 
Virginia  case  decided  June  22, 1815,  tlie  peti- 
tioner appears  to  hare  been  convicted  upon 
a  charge  tliat  he  violated  an  ordinance 
regulating,  licensing,  and  taxing  vehicles  CHt 
the  class  known  as  "Jitney  busses,"  by  con- 
ducting a  motor  bus  ba^esa  on  the  streets 
of  Huntington  without  the  license  required 
by  the  ordinance;  The  validity  of  the  ordi- 
nance was  sustained.  This  decision  also  pass- 
ed upon  a  provision  requiring  the  licensee  to 
maintain  the  service  during  prescribed  hoars. 
The  court  said: 

"Cabs,  hackney  coaches,  omnibuses,  taxicabs, 
and  hacks,  when  unnecessarily  numerous,  inter- 
fere with  ordinary  traffic  and  travel  and  ob- 
struct them.  Prescription  of  routes  or  places  of 
business  for  them  is  a  fair,  reasonable,  and  ef- 
ficacious means  of  preventing  such  results.  Nor 
is  it  unreasonable  to  require  them  to  maintain 
the  service  durin;;  prescribed  hours.  They  are 
engaged  in  a  public  service  which  the  L^:isla- 
tore  may  always  regulate.** 

Many  of  the  decisions  relied  upon  by  the 
petitioner  are  instances  of  unreasonable  regu- 
lation of  harmless  and  useful  employments 
located  upon  private  property  and  not  con- 
ducted In  the  exercise  of  rights  which  In- 
clude the  use  of  public  property.  This  In- 
volves a  distinction  which  is  well  pointed  out 
by  the  Supreme  Court  of  Appeals  of  West 
Virginia  In  the  case  of  Ex  parte  Dickey,  sup- 
ra, wherein  the  court  also  said : 

"As  r^ards  legislative  power  or  control,  the 
business  or  Interest  regulated  by  the  ordinance 
is  clearly  distinguishable  from  vocations,  the 

{•ursuit  of  which  does  not  involve  the  use  of  pub- 
ic property.    The  right  of  a  citizen  to  pursue 
any  of  the  ordinary  vocations,  on  his  own  prop- 
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erty  and  with  his  own  means,  can  ndther  be  de- 
nied nor  unduly  abridged  by  the  Legislature, 
for  the  preservation  of  such  right  is  the  princi- 
pal purpose  of  the  Constitution  itself.  In  such 
cases,  the  limit  of  legislative  power  is  regulation, 
and  that  power  must  be  cautiously  and  sparingly 
I  exercised,  unless  the  business  is  of  such  char- 
acter as  places  it  within  the  category  of  eoaal 
and  economic  evils,  such  as  gaming,  the  liquor 
trafiic,  and  numerous  others.  To  this  list  may 
be  added  such  useful  occupations  as  may  under 
certain  circumstances,  become  public  or  private 
nuisances,  because  offensive  or  dangerous  to 
health.  All  of  these  fall  within  the  broad  power 
of  prohibition  or  suppression,  some  wholly  and 
absolutely  and  others  conditionally.  Such  pur- 
suits OS  agriculture,  merchandising,  manotectur- 
ing,  and  industrial  trades  cannot  be  dealt  with  at 
will  by  the  Legislature.  As  to  them,  the  power 
of  regulation  is  comparatively  slight,  when  they 
are  conducted  and  carried  on  npon  private  prop- 
erty and  with  private  meana.  But  when  a  citi- 
zen claims  a  private  right  In  public  property, 
such  as  a  street  or  park,  a  different  dtaation  is 
presented.  Such  properties  are  devoted  pri- 
marily to  general  and  public,  not  speisal  or 
private,  uses,  and  they  fall  within  almost  plena- 
ry legislative  power  and  controL  In  them,  all 
citizens  have  the  usual  and  ordinary  rights  in 
an  equal  degree  and  to  an  equal  extent  In  the 
regulation  thereof,  the  Legislature  cannot  dis- 
criminate. But,  as  re^rds  unusual  and  extraor- 
dinary rights  respecting  public  properties,  its 
power  of  control  and  regulation  is  much  more 
extensive.  Such  rights  are  in  the  nature  of  con- 
cessions by  the  public,  wherefore  the  Lecislature 
may  give  or  withhold  them  at  Its  pleasure.  It 
may  give  them  for  some  purposes  and  withhold 
them  for  others,  and,  in  uie  case  of  those  giveo. 
it  may,  upon  considerations  of  character,  qoal- 
ity,  and  arcumstances,  discriminate,  permitting 
some  things  of  a  general  class  or  nature  to  be 
done  and  refusing  to  permit  others  of  the  same 
general  class  to  be  done,  or  extending  the  privi- 
lege to  some jperaone  and  denying  it  to  others  be- 
cause of  diffierenees  of  character  or  capacitj. 
The  right  of  a  ddzen  to  travel  npon  the  high- 
way and  transport  his  property  thereon,  in  the 
ordinary  course  of  life  and  business,  differs  radi- 
cally and  obviously  from  that  of  one  who  makes 
the  h^hway  bis  place  of  busineas  and  uses  it  for 
private  gain,  in  the  running  of  a  stage  coach  or 
omnibus.  The  former  is  the  usnal  and  ordinary 
right  of  a  citizen,  a  common  right  a  right  com- 
mon to  all,  while  the  latter  is  spedal,  UDosnal. 
and  extraordinary.  As  to  the  former,  the  extent 
of  legislstive  power  is  that  of  regulation ;  but 
as  to  the  latter,  its  power  is  broader.  The  right 
may  be  wholly  denied,  or  it  may  be  permitted  to 
some  and  denied  to  othere.  because  of  its  ex- 
traordinary nature.  This  distinction,  elemen- 
tary and  fundamental  in  character,  is  lecoenlsed 
by  all  the  authorltiea." 

The  regulations  contained  in  these  ordi- 
nancea  are  referable  to  that  governmental 
power  commonly  known  as  the  police  power. 

"The  police  power  is  not  subject  to  any  defi- 
nite limitations,  but  is  coextensive  with  the  ne- 
cessities of  the  case  and  the  safeguard  of  the 
public  interests."  Camfield  v.  United  States, 
167  U.  S.  518.  17  Sup.  Ct  864,  42  L.  Ed-  26a 
"It  may  be  said  in  a  general  way  that  the  po- 
lice power  extends  to  all  the  great  public  oeeda. 
*  *  *  It  may  be  put  forth  in  aid  of  what  is 
sanctioned  by  usage,  or  held  by  the  prevailing 
morality  or  strong  and  preponderant  opinion  to 
be  greatly  and  immediately  necessary  to  the  pab~ 
lie  welfare."  Noble  State  Bank  v.  Haskell,  219 
U.  S.  104,  31  Sup.  Ct  186,  55  L.  Ed.  m.  32 
L.  B.  A.  (N.  S.)  1062,  Aon.  Gas.  1812A,  4S7. 

"Another  vital  principle  is  that  except  as  re- 
strained by  its  own  fundamental  law.  or  by  the 
supreme  law  of  the  land,  a  state  possesses  all 
legislative  power  conustent  with  a  repuliUcaa 
fonn  of  government;  therefore  eadi  states  wb«i 
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not  thtu  restrained  and  no  far  as  this  coart  b 
cODCerned,  may,  by  legislation,  provide  •  •  • 
for  the  common  good,  as  involved  in  the  well-be- 
ing, peace,  happiness  and  prosperity  of  the  peo- 
ple." Halter  v.  Nebraska.  205  U.  S.  40,  27  Sup. 
Ct  419,  61  h.  Ed.  696.  10  Ann.  Cas.  62S. 

Quoting  the  words  of  Chief  Justice  Sfaaw 
In  Commonwealth  v.  Tewksbury,  11  Meta 
<Mass.)  S5,  the  Supreme  Conrt  of  California 
(Parker  r.  Otla,  130  Cal.  322,  62  Pac.  S71, 
927,  92  Am.  St  Rep.  66)  said: 

"An  property  in  this  commonwealth  Is 
•  *  •  held  snbject  to  those  general  regula- 
tions which  are  necessary  to  the  common  good 
and  general  welfare.  Bights  of  property,  like 
all  other  social  and  conventional  rights,  are  sub- 
ject to  such  reasonable  limitations  in  their  en- 
^yment  as  shall  prevent  them  from  being  io- 
jurioasj  and  to  such  reasooable  restraints  and 
regulattons  established  by  law  as  the  Legisla- 
ture, under  the  governing  and  controlling  power 
vested  in  them  by  the  Constitution,  may  think 
necessary  and  expedient." 

The  foregoing  citations  are  sufficient  to 
show  that  the  trend  of  opinion  is  wholly  in 
favor  of  supporting  the  validity  of  the  class 
of  ordinances  here  questioned,  and  the  rea- 
sons are  sufficiently  Indicated  in  the  quota- 
tions made.  Our  conclusion  is  that  the  ob- 
jections urged  against  this  ordinance  of  the 
city  of  San  Diego  should  not  be  sustained. 

Special  objection  is  further  made  that  sec* 
tion  8a  of  the  ordinance,  which  was  added 
thereto  by  amendment  approved  August  28, 
1916,  was  not  in  force  on  August  31,  Septem- 
ber 1,  and  2,  1915,  the  dates  of  alleged  vio- 
lation of  the  ordinance  by  the  petitioner. 
This  claim  is  based  upon  the  fact  that,  in  ac- 
cordance with  the  provisions  of  article  1,  c 
4,  1 3,  of  the  charter  of  the  city  of  San  Diego, 
no  ordinance  can  go  Into  effect  for  30  days 
after  its  passage,  unless  the  same  be  one 
relating  to  street  Improvement,  or  having  for 
its  purpose  the  preservation  of  the  peace, 
bealth,  or  safety  of  the  public.  The  amenda- 
tory ordinance  itself  declares  that  It  is  an 
ordinance  for  the  immediate  preservation 
of  the  public  peace,  health,  and  safety  and 
one  of  urgency,  "and  shall  take  effect  and 
be  in  force  from  and  after  its  passage  and 
approval."  The  ordinance  proceeds  to  set 
forth  a  recital  of  facts  concerning  the  inade- 
quacy of  the  regulations  provided  by  the 
ordinance  without  such  amendment,  and  the 
failure  thereof  without  such  amendment  to 
afford  immediate  protection  to  the  public 
safety  and  adequate  and  proper  facilities 
to  the  traveling  public.  Conceding  that  the 
determination  of  whether  or  not  an  ordinance 
la  properly  an  emergency  measure  and  wheth- 
er or  not  the  facts  upon  which  the  emergency 
is  claimed  constitute  an  emergency,  is  sub- 
ject to  review  by  the  conrt,  we  find  no  suffi- 
cient reason  for  setting  aside  the  determina- 
tion of  that  matter  as  made  by  the  city  coun- 

ca 

The  writ  is  dlschai^ed,  and  the  petitioner 
remanded  to  custody. 

We  concnr :  JAMES,  7. ;  SHAW,  T. 


(S8  Cal.  App.  SOS) 
Er  parte  LEE.    (Cr.  435.) 
(District  Court  of  Appeal,   Second  District, 
California.    Kov.  4,  1910.) 

Application  By  H.  G.  Lee  for  writ  of  habeas 
corpus  against  the  Chief  of  Police  of  the  City 
of  San  Diego.  Writ  dlsdiarged,  and  petition- 
er remaoded  to  custody. 

Lane  D.  Webber,  of  San  Diego,  for  petition- 
er. T.  B.  Cosgrove,  City  Atty.,  and  Sweet, 
Stearns  &  Forward,  all  of  San  Diego,  for  re- 
spondent. Herbert  N.  Ellia^  of  San  Diego, 
amicus  curie. 

CONREy,  P.  J.  The  petition  herein  sets 
forth  that  the  petitioner  u  under  arrest  and 
in  custody  of  the  chief  of  police  of  the  ci^  of 
San  Diego  pursuant  to  a  complaint  charging 
him  with  violations  of  a  penal  ordinance  of  that 
city.  The  specifications  in  that  complaint  are 
somewhat  different  from  those  mentioned  in  the 
Matter  of  the  Application  of  H.  O.  Lee  for 
writ  of  habeas  corous  (Crim.  Na  ^4)  103  Pac. 
992,  wherein  the  decision  of  the  court  baa  bui-ii 
filed  this  day;  but  the  reasons  given  for  that 
decision  are  amply  sufficient  to  dispose  of  the 
questions  presented  in  this  case. 

The  writ  is  discharged,  and  the  petltumer  re- 
manded to  custody. 

We  concur:  JAMES,  J.;  SHAW.  J. 


(47  utab.  2W) 
BRANTINO  V.  SALT  LAKE  CITT. 
(No.  2780.) 
(Supreme  Court  of  Utah.    Dee.  1,  191S.) 

1.  Municipal  CoapoaATioNs  ^=»294  —  Iic- 

PBOVKMENTS— NOTICB. 

If  the  statute  requires  notice  of  intention 
to  make  the  particular  improvement  to  he  pub- 
lished, such  notice  cannot  be  dispeused  wltfa.^ 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  776-788,  791;  Dec 
Dig.  ^294.1 

2.  Municipal  Cobporations  <S=>462— Publio 
lMFBOV£uEHT»—NoTiaE—SuFFiciEN  or— "Es- 
timate." 

Comp.  Laws  1907,  |  273,  requires  the  orig- 
inal notice  of  intention  to  state  the  estimated 
cost  of  the  improvement.  A  notice  giving  the 
estimated  cost  of  a  sewer  was  published  in  1906. 
After  publication,  but  before  the  cmtract  was 
let  and  before  the  spedal  assessmeut  was  made 
and  tax  levied,  the  Legislature  by  Laws  1907, 
c.  127,  added  to  the  existing  law  an  amendment 
providing  that  any  levy  of  a  special  tax  for 
spedal  improvements  uiall  not  be  made  until 
the  cost  <n  snch  improvement  shall  first  have 
been  ascertained  by  contract  duly  let  to  the  low- 
est bidder  after  publication  of  notice,  and  the 
cost  of'  the  improvement  shall  not  exceed  to  the 
proper^  owner  the  amount  of  the  contract 
Comp.  Laws  1907,  S  274,  declares  that  all  spe- 
cial taxes  to  cover  the  cost  of  any  public  im- 
provement shall  be  levied  and  assessed  on  all 
abntting  realty  to  the  extent  of  the  benefits. 
After  the  amendment,  but  without  publishing  a 
new  notice  of  intention,  the  city  advertised  for 
bids,  and  the  lowest  responsible  bid  was  for  an 
amount  greatly  in  excess  of  the  eetimated  cost 
Before  making  the  assessment,  the  city,  as  re- 
quired by  section  265,  duly  published  notice  to 
the  taxpayers  in  which  it  named  a  time  and 
place  when  and  where  any  taxpayer  who  felt  ag- 
grieved could  question  the  justness  or  validity 
of  the  assessment  and  levy  of  the  tax.  An  abut- 
ting owner  made  no  protest  and,  the  contract 
being  let  the  woric  was  completed.  Beld  that, 
as  an  "estimate"  is  merely  a  proximate  Judg- 
ment or  opinion,  the  city  did  not  under  the 


^sFor  aOm  cases  see  tsm*  topic  and  KET-NUHBER  In  all  Key-Numbered  Digests  and  Indsxes 
^ClUng  Argyls  v.  Johnson,  II  Vxah.  m.  US  Pao.  417;  Jonas  t.  roalfsr,  IM 
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■meDdmeTit  to  the  rtatnte  Io«e  JuriBdlcdoii  to 
levy  an  asgessment  In  excess  of  the  estimatwi 
coBt  of  the  improvement;  there  being  no  provi- 
Binn  that  the  cost  aboutd  not  exceed  the  esti- 
Biate  and  property  holders  being  given  an  op* 
portunlty  to  object  to  the  asaessment." 

fKd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1106;  Dec.  Dig.  «=> 
402. 

Fnr  other  deflntttAns,  aee  Words  and  PhraseB, 
First  and  Second  Series,  Estimate.] 

3.  MUNICIPAI-  COBPOBATIONS  ^»488,  4Sft— Ab- 
USRUBXTfi — I RBEQULABITIES. 

Where  a  city  had  jurisdiction  to  lery  an 
assessmeat  and  the  proceedings  were  merely  ir- 
regular, an  abutting  owner,  who  was  benefited 
by  the  work,  cannot,  having  allowed  completion 
without  objection,  thereafter  object  to  an  as- 
MssmeDt  for  the  amoant  of  the  contract  price. 

fEd.  Note.— For  oth»  eama,  aee  Municipal 
Corporations,  Cent.  Dig.  H  U47-1162:  Dec 
Dig.  «:=>48S,  489l] 

4.  Limitation  or  Actions  «»39  —  Statutk 
Applicable  —  Enjoining  Abbessmbnt  — 
"SoiT  TO  Qum  Title."  ^  ^  ^ 

An  action  to  enjoin  an  asaeaament  levied  on 
account  of  a  municipal  Improvement  is  not, 
though  the  assessment  was  a  lien,  a  ''suit  to 
quiet  title,"  as  the  abutting  ownera  title  waa 
not  queationed.  and  hence  the  action  la  governed 
by  the  foui^year  limiutlon  prescribed  by  Gnnp. 
Laws  1907,  S  2S83. 

[Ed.  Note.— For  other  casee,  see  limiUtion 
of  Actions,  Cent.  Dig.  H  172,  100-2U:  Dec 
Dig.  «=>39.] 

Appeal  from  District  Court,  Salt  Lake 
CoQDty ;  T.  D.  Lewis,  Judge. 

Action  by  I*.  Franklin  Branttng  against 
Salt  Lake  City,  a  municipal  corporation. 
From  a  judgment  for  plaintiff,  defendant  ap> 
peals.  Reversed,  and  complaint  dismissed. 

H.  J.  Dlnlnny,  City  Atty.,  Aaron  Myers, 
and  W.  H.  Folland,  Asst  City  Atty.»  aU  of 
Salt  Lake  Glty»  for  appellant.  Dey.  Bop- 
paugh  &  Fabian,  of  Salt  Lake  CUjt  for  xe- 
spondent. 

FRICK.  J.  The  plaintiff,  hereinafter  call- 
ed "respondent,"  commenced  this  action  in  eq- 
uity. In  his  complaint  be  asked  the  court 
to  annul  certain  ordinances  end  proceedings 
which  were  passed  and  adopted  by  the  au- 
thorities of  Salt  Lake  City  by  virtue  of  which 
a  certain  local  improvement,  to  vrtt,  a  sewer, 
was  ordered  constructed,  and  a  special  tax 
was  assessed  and  levied  upon  the  abutting 
property  to  defray  the  cost  of  constructing 
the  same  Hereinafter  both  the  dty  au- 
thorities and  said  city  wlU  be  referred  to  as 
"appellant"  merely. 

The  plaintiff,  in  his  complaint,  among  oth- 
er things,  alleged: 

"That  he  brings  this  action  for  himself  and 
for  all  others  similarly  situated  who  choose  to 
join  blm  and  contribute  to  the  expense  hereof 
and  become  parties  hereto," 

The  complaint  is  very  long,  and  the  pro- 
ceedings which  are  assailed  are  set  forth 
with  much  particularity  and  detail.  We 


■  CltlDK  AmiBtrong  v.  Ogden  City,  9  Vtah.  U 
Pac.  53  :  Janes  v.  Foulger.  ISO  Pac.  933  ;  Stott  v. 
Salt  L«kfl  City.  IGl  Pac.  988. 


shall,  in  the  coarse  of  Qie  oplDl<m.  refer  to 
sudi  matters  as  are  deemed  materlaL 

While  it  Is  not  dtepnted  in  the  conn^aint 
that  the  appellant  bad  complied  with  all  the 
Jurisdictional  steps  reqoired  onr  atatnte  to 
anthoHze  it  to  order  the  sewer  constructed  and 
to  make  .the  assessment  and  to  levy  the  qie- 
dal  tax  to  pay  therefor,  y^  it  Is  allied  that 
the  appellant  exceeded  its  jnrlsdicticm  or  an* 
thoiity  in  making  an  assessment  and  In  lery- 
ing  a  tax  in  excess  of  a  certain  amount  as 
hereinafter  stated.  The  appelant  set  ap  va- 
rlons  defeiues  to  the  action,  and  to  tbsme  m 
deem  material  we  shal}  reSer  later. 

[1, 2]  The  fticts,  as  found  by  the  conrt,  an 
not  In  dispute;  but  the  conclusions  of  law 
and  jttdgmrat  in  favor  of  respondent  are  rif- 
orously  assailed  by  the  appellant  The  par* 
ticnlar  statute  npcm  which  the  tax  proceed- 
ings are  based  has  frequently  been  constdered 
by  this  court.  In  Armstrong  v.  Ogden  GtSt 
9  Utah,  265,  S4  Pac.  53,  Jones  v.  Fonlger, 
150  Pac.  933,  and  again  in  Stott  t.  Salt  Lake 
City,  161  Pac  988.  the  statute  is  set  out  in 
full,  and  the  steps  which  are  deemed  Jurisdic- 
tional are  there  set  forth.  The  question  that 
Is  raised  in  this  proceeding  by  the  tespondvA 
was,  however,  not  considered  In  any  of  those 
cases. 

While  it  Is  nmceded  that  the  a{^>ellant 
complied  with  all  the  provisions  of  the  stat- 
ute in  ordering  the  Improvement  in  question. 
It  Is  nevertheless  insisted  that  when  it  levied 
the  special  tax  it  exceeded  Its  authority,  in 
that  it  assess^  and  levied  the  tax  for  a  lar- 
ger amount  than  It  was  authorized  to  do. 
This  question  arose  as  follows:  By  an  exami- 
nation of  onr  statute  (Comp.  Laws  1907,  | 
273)  It  will  be  seen  that  in  pubUshing  the 
original  notice  of  Intention  the  appellant  waa 
required  to  state,  among  other  things,  "the 
estimated  cost  of  the  improvement"  The  ap- 
pellant complied  with  that  requirement,  but 
In  describing  the  district  which  was  affected 
by  the  improvement  it  stated  the  number  of 
linear  feet  to  be  54.978  and  the  estimated 
cost  of  the  improvement  which  was  to  be  paid 
by  said  64,978  feet  as  (71,471.40,  or  $1.30  per 
front  foot  The  Improvement  that  is,  the 
sewer  in  question  was  ordered,  and  the  no- 
tlce  aforesaid  was  published  in  the  year  1906. 
After  the  notice  was  published,  but  before  a 
contract  to  construct  the  sewer  could  te  en- 
tered Into,  and  before  the  special  assessment 
was  made  and  the  tax  levied,  the  Legislature 
of  this  state  adopted  an  amendment  to  Uie 
law  as  then  exlsUn^  whidi  amendment  pro- 
vided: 

"That  any  levy  of  a  special  tax  for  special  im- 
provements shall  not  be  made  until  the  cost  of 
such  improvement  shall  first  have  been  ascer- 
tained by  contract  duly  let  to  the  lowest  r«- 
sponsible  bidder,  after  publication  of  notice, 
*  *  *  and  the  coat  of  such  improvements 
shall  not  exceed  to  the  property  owner  the 
amoant  of  the  contract  ent^^  into  fw  the  per- 
formance of  the  work."  Chapter  127.  Laws 
Utah  1907,  p.  19*. 
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By  anotber  statute  (Comp..LawB  1907,  | 
274)  which  was  then  In  force  It  Is  pToTided: 

"All  Bpecial  taxes  to  cover  the  cost  of  any 

{mblic  [mprovement  herein  anthorized  shall  be 
evied  and  asscSBed  on  all  blocks,  lots.  [wrtB  of 
blocks  and  lots,  lands,  and  real  estate  bounding, 
abiittinc  or  arijnccnt  to  such  improvement  or 
vlthin  the  districts  created  for  the  purpose  of 
making  such  improTement,  to  the  extent  of  the 
benefits  to  auch  lota,"  etc 

After  the  lair  was  amended,  bat  without 
publishing  a  new  notice  of  intention,  the  ap* 
pellant  adTertised  for  bids  as  required  by  the 
Btatnte  for  the  construction  of  the  sewer  In 
question,  and  the  lowest  responsible  bid  It  ob- 
tained tor  the  construction  of  the  eewer 
amounted  to  $2.16  per  fnmt  foot  The  con- 
tract was  accordingly  let  to  the  lowest  bidder 
fbr  the  amount  aforesaid.  After  the  coat  was 
ascertained  aa  required  by  the  statute,  the 
appellant  duly  made  the  assessment  and  lev- 
ied the  tax,  amoo&Ung  to  $2.16  per  front  foot, 
npon  all  of  the  abutting  property.  Including 
the  reapondent's.  Before  making  the  asaesa- 
moit.  however,  appellant^  as  provided  by 
Comp.'LaW8  1907,  i  266,  duly  published  notice 
to  the  taxpayers,  in  which  notice  tt  named  a 
time  and  place  when  and  where  any  taxpayer 
who  felt  aggrieved  could  be  heard  respecting 
tbe  Justness  or  validity  or  equality  <tf  the  as- 
aessment  and  levy  of  the  tax  as  aforesaid. 
The  reqMHident  did  not  appear  nor  cAer  any 
oblectton  to  the  assossment  and  levy  of  the 
tax  aa  proposed,  and  the  tax  was  accordingly 
assessed  and  levied  to  the  amount  of  $2.15 
per  fnmt  foot,  which  was  In  excess  of  the 
estimated  cost,  as  before  stated.  After  the 
■ewer  was  completed,  the  respondent  connect- 
ed several  of  his  properties  therewith,  and 
without  objectlim  or  protest  paid  Into  the 
dty  treasury  a  sum  eqiul  to  $1.S0  per  front 
toot,  but  reused  to  pay  more;  and  to  avoid 
paying  the  same  has  Instituted  this  action  to 
annul  the  proceedings  whereby  the  tax  was 
assessed  and  levied  as  aforesaid. 

Beapondent^  counsel  contend  that  while 
appellant  could  legally  assess  and  levy  a  tax 
against  the  property  benefited  to  the  amount 
of  the  estimated  cost  of  the  sewer,  to  wit, 
$1.80  per  front  foot,  yet  It  had  no  authority 
to  assess  and  levy  a  tax  In  excess  of  that 
amount,  and  that  therefore  the  difference  be- 
tween $1.30,  the  estimated  cost  per  front  foot, 
and  $2.15,  the  actual  cost  of  the  sewer  per 
front  foot,  Is  void.  In  other  words,  counsel 
insist  that  appellant  exceeded  Its  authority  in 
assessing  a  tax  in  excess  of  $130  per  front 
foot  Upon  the  other  hand,  appellant's  coun- 
sel contend  that,  inasmuch  as  the  appellant 
bad  fully  compiled  with  all  the  requirements 
of  the  statute  In  ordering  the  Improvement 
and  In  assessing  and  levying  the  tax  In  ques- 
tion, what  tbe  respondent  complains  of  Is,  at 
most  an  irregularity,  and  not  a  jurisdictional 
defect.  The  real  qnestlon  for  determination 
therefore  Is  whether  appellant  lost  or  exceed* 
ed  Its  power  or  Jurisdiction  In  assessing  the 
tax  In  excess  of  tbe  original  estimated  cost 
of  the  sewer. 


There  to  no  question  hers  d  fraud,  or  bad 
faith,  or  that  the  sewer  did  not  actually  cost 
$2.15  per  front  foot,  or  that  respondent's 
property  Is  not  benefited  to  that  extent ;  but 
the  sole  question  binges  iqwn  the  proposition 
Just  stated. 

Counsel  for  respondent  have  cited  cases  la 
which  It  Is  held  that  In  case  a  statute  re- 
qiflres  that  tbe  estimated  cost  be  g^ven  such 
requirement  is  Jurisdictional,  and  that  the 
taxing  power  has  no  legal  authority  to  assess 
a  tax  In  excm  of  the  estimated  cost,  regard- 
less of  the  actual  cost  of  the  Improvement 
A  number  of  cases  to  that  eff^  are  dted, 
am<mg  which  are:  01^  of  Chicago  t.  Wilder, 
184  III.  897,  56  N.  BL  896,  and  other  IlUnoto 
cases;  Kerr  v.  <3ty  of  Condcana  (Tex.  Civ. 
App.)  36  S.  W.  694;  HawQiome  v.  City  Of 
Portland.  13  Or.  271, 10  Fac.  842 ;  Glimore'v. 
Uentlg,  33  Kan.  166.  6  Fac.  781 ;  and  Galnes< 
viUe  V.  UcCrei^y.  66  Fla.  607,  63  South.  014. 
While  Oa  foregMng  cases  are  not  all  Ibat  are 
cited  by  cotmsel,  yet  those  referred  to  suffl- 
dently  Illustrate  the  theory  upon  which  the 
courts  base  their  decisions  In  holding  that  the 
estimates  as  published  were  Jurlsdlcti<Hial 
and  could  not  be  exceeded  in  levying  the  tax. 
We  remark  that,  with  ttie  exception  of  two 
or  three  of  the  cases  Jnst  referred  to,  no  esti- 
mates were  publldied  as  reqnired  by  the  sta^ 
ute,  and  in  the  cases  where  sndi  estimates 
were  published  they  were  so  defective  that 
they  could  not  be  considered  as  estlmatea 
Ttie  taxpayer  therefore  was  practically  left 
in  the  situation  as  If  no  notice  or  estimate 
had  been  published.  There  are,  however,  at 
least  two  cases  dted  wherein  It  Is  squarely 
held  that  an  assessment  and  tax  may  not  be 
made  or  levied  In  excess  of  the  published  es- 
timate. Several  cases  from  the  Supreme 
Court  of  Washington  are  also  dted,  namely: 
ChehaUs  v.  Cory,  54  Wash.  100, 102  Pac.  1027, 
104  Pac.  768 ;  same  case  In  64  Wash.  367. 116 
Pac.  875 ;  and  Collins  v.  City  of  EUensburg, 
G8  Wash.  212.  122  Pac.  1010-1014.  We  shall 
eee,  however,  that  the  cases  from  Washington 
can  have  no  controlling  Influence  under  our 
statute.  The  foregoing  cases  are  all  based 
upon  statutes  which  essentially  differ  from 
ours.  While  It  is  true  that  our  statute  re< 
quires  an  estimate  of  the  cost  of  the  contem- 
plated improvement  to  be  published,  yet  the 
purpose  and  effect  of  such  estimate  Is  quite 
different  under  different  statutes.  With  the 
assistance  of  the  briefs  and  arguments  of 
counsel  on  both  sides,  we  have  been  enabled 
to  go  into  the  question  presented  for  determi- 
nation somewhat  fully.  In  doing  that  we 
have  discovered  that  the  statutes  empowering 
munldpalltles  to  assess  abutting  property  for 
the  purpose  of  paying  the  cost  of  public  Im- 
provements to  the  extent  of  the  benefits  that 
such  property  derives  from  such  Improve- 
ments are  of  three  Iclnds:  (1)  Those  lllie  the 
statute  of  Illinois  where  the  only  public  hear- 
ing respecting  the  Justness,  validity,  and 
equality  of  tbe  proposed  assessment  and  tax 
is  itself  provided  for  In  the  notice  In  whlcb 
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the  estimate  Is  contained;  (2)  those  where 
the  municipalities  are  prohibited  from  enter- 
ing Into  a  contract  to  construct  the  proposed 
Improvement  for  any  amount  in  excess  of  the 
published  estimate ;  and  (3)  our  own  statute. 
Since  the  only  hearings  that  are  given  to  the 
taxpayers  under  the  Illinois  statute  are  based 
upon  the  notice  containing  the  published  esti- 
mate, which  must  be  carefully  Itemized,  and 
since  the  assessment  Is  likewise  based  upon 
the  estimate  as  published,  it  Is  not  difficult  to 
understand  why  the  Supreme  Court  of  Illinois 
arrived  at  the  conclusion  tliat  the  itemized 
estimate  required  under  the  Illinois  statute 
was  jurisdictional  and  could  not  be  departed 
from.  Uoreover,  in  view  that  the  taxpayer 
under  the  Illinois  statute  was  given  no  other 
hearing  or  opportunity  to  assail  the  validity 
or  the  amount  of  his  assessment,  the  estimate 
as  published  was  of  the  utmost  importance. 
Such  publication  therefore  in  legal  efTect  con- 
stituted the  notice  and  hearing  whicA  every 
pr(^>ert7  owner  is  ^titled  to  under  the  pro- 
visions of  both  the  federal  and  state  Constitu- 
tions relating  to  the  term  "due  process  of 
law."  What  is  required  in  tliat  regard  Is 
very  clearly,  as  well  as  very  tersely,  stated  in 
6  McQuillan,  Mnn.  Corp.  S  2074,  la  the  fd- 
lowli^  words: 

"Before  special  assessmenta  can  be  charged 
upon  the  property  of  private  persons^  the  own- 
ers must  he  given  notice  thereof,  with  an  op- 
portunity to  be  heard  and  to  contest,  if  desired, 
ike  validity  and  faimeaM  of  the  attetnuent,  and 
failure  to  give  Buch  notice,  it  is  nsnally  held, 
will  render  an  assessment  void  whether  or  not 
notice  is  expressly  required  by  law.  A  statute 
or  charter  provinra  aathoriciag  ipedal  aaseas- 
ments.  which  fails  to  provide  for  notice  to  prop- 
erty owners  and  on  opportunity  to  be  heard  at 
tome  ttage  of  the  proceedinga,  ia  unconstitution- 
al, as  depriving  persons  of  their  property  with- 
out 'due  process  of  law.*  "  (Italics  ours.) 

It  Is  also  said  In  that  connection  that,  if 
the  statute  requires  notice  of  intention  to 
make  a  particular  Improvement  to  be  publish- 
ed, Buch  a  notice  may  not  he  dispensed  with. 

This  court  is  firmly  committed  to  the  fore- 
going doctrine.  See  Argyle  v.  Johnson,  39 
Utah,  600,  118  Pac.  487;  Jones  v.  Foulger, 
supra.  In  the  first  case  referred  to,  the  ques- 
tion of  what  constitutes  sufficient  notice  and 
opportunity  to  be  heard  under  the  due  process 
of  law  doctrine  is  discussed,  and  some  of  the 
leadli^  cases,  both  state  and  federal,  are 
there  cited.  It  Is  Important  not  to  become 
confused  with  regard  to  Just  what  Is  required 
in  order  to  constitute,  or,  rather,  to  meet  the 
requirement  of,  "due  process  of  law."  A 
careful  reading  of  the  terse,  yet  comprehen- 
sive statement  we  liave  cppted  from  McQuU* 
Ian,  supra,  makes  the  matter  quite  dear. 
The  essential  requirement  Is  that  property 
owners  must  be  given  notice  and  an  opiwrtu- 
nlty  to  be  heard  and  to  test  the  validity  and 
fairness  of  the  assesanent.  Mow.  tmder  the 
Illinois  statute  no  opportunity  was  given  ex- 
cept by  the  notice  In  which  the  itemized  esti- 
mate of  the  cost  of  the  proposed  improvement 
was  published.  What  is  more  important  still 


is  that  the  assessment  subsequently  made  was 
entirely  based  upon  the  estimated  cost  as. 
published.  Not  so  under  our  statute.  As  we 
have  already  pointed  out,  appellant,  by  sec- 
tion 265,  supra,  was  required  to,  and  it  is 
conceded  that  it  did,  publish  notice  to  the 
property  owners  who  were  affected  before 
making  the  assessment  and  before  levying 
the  tax.  In  that  notice  the  amount  of  the 
proposed  tax  was  given,  and  a  time  and  a 
place  for  a  hearing  were  fixed,  so  that  any 
taxpayer  who  felt  himself  a^rleved  by  the 
tax  as  proposed  was  given  an  opportunity  to 
assail  the  validity,  as  well  as  the  fairness  or 
equallt7>  of  the  assessment  and  tax.  The 
notice  required  by  that  section,  which  it  is 
conceded  was  given,  was,  under  all  the  au- 
thorities, in  and  of  itself  sufficient  to  meA 
the  requirement  of  "due  process  of  law." 
See  the  cases  cited  In  Argyle  t.  Jobnean,  su- 
pra, at  pages  508-600  of  89  Utali.  118  Pac. 
487. 

But  counsel  for  respondent  further  contend 
that  notice  of  intentlDn  to  make  the  Improve- 
ment, which  notice  should  contain  the  es- 
timate of  the  cost  thereof,  was  also  required 
by  our  statute.  That  Is  true,  and  a  com- 
plete answer  to  the  contention  is  that  such 
a  notice,  including  the  estimated  cost,  was 
published  precisely  as  required  by  our  stat- 
ute. But,  say  counsel,  while  that  Is  true,  7& 
appellant  departed  from  the  estimate  and 
entered  Into  a  contract  and  made  an  assess- 
ment and  levied  a  tax  in  excess  ot  such 
estimate.  That,  under  the  Illinois  and  other 
decidons  to  which  reference  has  been  made, 
counsel  say,  vitiated  tbe  assessm^t  in  so 
far  as  tbe  same  exceeded  the  estimated  coat, 
for  the  reason  that  In  going  beyond  the  esti- 
mate appellant  exceeded  Its  power  or  Juris- 
diction. Id  making  that  contention  ooonsd 
entirely  disregard  other  Important  provi- 
sions of  our  own  statute  to  whi^  we  bare 
called  attention,  and  wblch  proTlstons  are 
not  contained  In  the  Illinois  statute.  WbUe 
It  Is  tme  that  under  our  statute  It  was  nee- 
essary  to  publish  an  estimate  oif  tbe  cost  of 
the  improvement,  yet  the  statute  did  not  pro- 
vide that  Uie  estimate  should  not  be  exceed- 
ed in  m^lng  tbe  improvement  That  Is  a 
feature  ot  some  of  the  statutes  of  the  dif- 
ferent states,  but  it  is  not  in  our  statute. 
Where  tbe  statute  so  provides,  tbe  couris 
have  held  that  a  contract  cannot  le^lly  be 
entered  Into  in  excess  of  tile  eiftimals  of  the 
cost  Oratz  City  of  Kirkwood  a912)  165 
Mo.  App.  196,  14S  S.  W.  873.  TIm  statate 
of  Missouri  (B.  S.  1909,  |  9407),  among  oth- 
er things,  provides  that  b^!(«e  tiie  mniddpal- 
Ity  shall  enter  into  any  cmtiact  for  bnildhig 
sewers,  etc.,  "an  estimate  of  tbe  cost  thereof 
shall  be  made  by  tbe  city  engineer  or  other 
proper  officer  and  submitted  to  the  board  of 
aldermen  and  no  contract  shall  be  entered 
Into  tor  any  satih  work  or  improTement  lor 
a  price  exceeding  sncb  estimate.**  Cndtf 
such  statutes,  a  clear  limitation  of  tbe  right 
to  cdbtract  is  placed  npon  tbe  munldpalitrf 
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wbich,  as  a  matter  of  course,  tt  majr  not 
transcend ;  but  our  statute  Is  directly  to  the 
contrary.  There  Is  not  only  no  such  limita- 
tion tiiereln,  but  it  expressly  provides  that 
the  contmct  price*  and  not  tiie  estimated 
cost,  shall  be  the  basis  contracts,  and 
ttiat  the  "cost  of  oadh  improvement  shall 
not  exceed  to  the  property  owner  the  amount 
of  the  contract  entered  Into  for  the  purpose 
of  the  work."  Tni^  the  amendment  to  that 
effect  was  adopted  after  the  notice  of  ln< 
tentlon  in  Question  was  published,  but  that 
amendment  was  really  a  protection  to  the 
property  owners,  since  before  it  was  adopted 
there  was  no  express  stetutory  limitation  of 
the  power  to  contract,  and  the  only  right  the 
taxpayer  had  was  to  make  application  to  re- 
cover back  ftom  the  dty  in  case  be  was  re> 
quired  to  pay  any  amount  in  excess  of  the 
actual  cost  of  the  improvement.  That 
amendment  being  clearly  for  the  taxpayer's 
tSenefit,  we  cannot  see  bow  he  can  complain. 
Indeed,  respondent  does  not  complain  of  the 
amendment  In  comparing  and  condderlng 
the  provlsiona  of  our  stetute  with  the  stot- 
utes  of  those  states  from  which  the  decisions 
bave  been  cited,  we  think  all  will  agree  that 
there  Is  a  fundamental  difference.  Tme. 
the  statute  In  force  In  the  state  of  Washing- 
ton, which  was  passed  on  by  the  Supreme 
Court  of  that  stete  In  the  several  cases  re- 
ferred to,  does  not  differ  so  radically  from 
our  own  as  Is  the  case  generally.  The  Wash- 
ingtoa  statute  differs,  however,  In  that  no 
such  notice  to  the  taxpayer  is  required  as 
is  provided  in  section  265.  supra.  But  the 
decisions  of  the  Supreme  Court  of  Washing- 
ton hold,  in  the  cases  dted,  that  a  failure 
to  follow  the  estimate  was  not  Jurisdiction- 
al; but  held  that  the  municipality  ought  to 
be  topped  from  enforcing  a  tax  against  the 
property  owner  in  excess  of  the  amount  stet- 
ed  in  the  estimate  for  the  reason,  as  the 
court  puts  It,  that  it  may  have  misled  the 
taxpayer  to  his  prejudice.  Upon  the  legal 
effect  of  omitting  to  publish  an  estimate,  the 
court,  however,  says: 

"Since  the  Legislature  might  have  dispensed 
wit]]  any  estimate,  the  failure  of  the  council  to 
make  any  would  doubtless  be  held  an  irregular- 
ity wbich  might  be  waived  by  a  failure  to  pro- 
test" ColUna  V.  City  of  EUoisbuxg,  68  Wash. 
221,  122  Fac.  1014. 

Now,  under  the  Washington  statute,  no  op- 
portunity was  given  to  pretest  against  the 
assessment  and  amount  of  the  tax  except 
by  doing  so  In  reqionse  to  the  notice  con- 
taining the  estimate.  It  is  for  that  reason, 
among  others,  that  the  Washli^on  court 
said  the  taxpayer  might  have  been  misled, 
in  that  he  might  have  protested  had  he 
known  that  the  assessment  would  exceed  the 
estimate  as  published,  whereas.  If  it  did  not 
exceed  the  estimate,  he  might  have  bad  no 
de^re  to  protest 

That  reason  is  also  assigned  by  respond- 
ent's counsel  in  this  case.  A  cursory  examl- 
xiation,  however,  of  our  own  stetute,  discloses 
tbat  the  contention  cannot  prevalL  Under 


section  265,  supra,  respondent  was  required 
to  be  notified  of  the  assessmoit  and  ttie 
amount  of  the  proposed  tax,  and  it  is  con- 
ceded that  due  notice  in  tiiat  r^rd  was 
given  him.  How  was  it  posfdlde,  therefore, 
for  him,  or  any  other  ta:qMiyer,  to  be  misled 
with  regard  to  the  assessment  or  the  amount 
of  the  tax?  But  say  counsel,  under  section 
273,  supra,  the  texpayers  owning  tm-tblrds 
of  Uie  front  feet  affected  by  tlie  proposed  Im- 
provement could  have  defeated  the  same  by 
filing  an  objection  to  the  making  thereof. 
Now,  they  say,  the  taqiayers  may  have  been 
willing  to  pay  the  cost  of  the  improvement 
according  to  the  estimate  while  they  may 
not  have  been  willing  to  pay  for  <me  which 
exceeded  the  estimated  cost  That  may  be 
80,  but  that  Is  not  the  controlling  question 
here.  Taxpayers,  like  all  other  persons, 
must  teke  notice  of  and  abide  by  the  law. 
Under  the  statute  the  estimate  of  the  cost 
was  not  the  limit  for  which  the  dty  could 
enter  Into  a  contract  to  construct  the  Im- 
provement in  question^  and  therefore  did  not 
constitute  the  limit  of  the  assessment  or 
amount  of  the  tax.  Of  that  fact  every  tax- 
payer whose  property  was  affected  by  the 
Improvement  was  bound  to  take  notice. 
Again,  neither  the  assessment  nor  the  tax 
was  based  upon  the  estimate,  nor  had  any  re- 
lation thereto.  Nor  was  It  Intended  that 
the  taxpayer  should  assail  either  the  fair- 
ness, validity,  w  equality  of  the  proposed 
assessment  or  tax  upon  the  notice  of  inten- 
tion in  which  was  included  the  estimated 
cost  To  enable  the  taxpayer  to  do  that,  the 
noUce  provided  for  In  section  2^  was  re- 
quired to  be  given,  and  in  this  case  was  giv- 
en. That  was  the  notice  which  was  es* 
sentlal  undra  the  doctrine  of  "du9  process 
of  law."  While  therefore  the  publishing  ot 
the  estimated  cost  was  also  an  essential  pre- 
requisite, yet  the  fftct  that  the  estimate  was 
too  low,  since  one  was  published,  did  not  and 
could  not  destroy  the  jurisdiction  which  the 
statute  conferred  upon  the  appellant  by 
complying  wltti  the  provl^<ms  of  section  273, 
supra.  By  complying  with  the  provisions  of 
that  section,  and  the  requisite  number  of 
abutting  property  owners  not  having  object- 
ed to  the  proposed  improvement  arawllant 
was  clothed  with  full  power  and  authority 
to  make  the  Improvement  and  to  assess  and 
levy  the  tax  In  question,  and  the  mere  &ct 
that  the  estimate  was  too  low,  In  the  absence 
of  express  stetutory  provision  to  the  con- 
trary, cannot  toke  away  that  power  or  au- 
thority. While  it  is  now  well  established 
that  In  levying  special  taxes  all  jurisdictional 
requlremente  must  be  strictly  compiled  with, 
yet  it  Is  equally  well  settled  that  all  statu- 
tory requlremente  are  not  jurisdictional,  and 
that  a  departure  from  the  latter  constitute 
IrregularlUes  merely  which  must  be  timely 
objected  to  by  the  taxpayer  or  they  may  be 
deemed  waived.  Courte  may  not  add  to  the 
statutory  requlremoits,  nor  have  they  the 
right  to  declare  an  act  jvrlsdicUonal  whidi 
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Is  not  made  so  b7  the  Btetnte.  No  doubt  the 
Imposing  of  a  tax  In  excess  of  the  estimated 
cost  constitutes  an  Irregularity  for  which 
a  court  mUtht  arrest  the  further  proceedings 
of  the  municipality  If  a  timely  action  were 
commenced,  but  to  exceed  the  estimate,  when 
all  the  prorlatons  oC  our  statute  are  consid- 
ered, cannot  deprive  the  mnnictpallty  of  Ju- 
risdiction. Under  our  statute  the  estimate 
is  Just  what  the  term  Implies.  Webster  de- 
Ones  the  term  as: 

"An  approximate  judgment  or  opinion  as  to 
weitht,  measure,  cost  and  the  like;  a  calcula- 
tion without  measuring  or  weighing." 

As  is  well  said  by  the  Supreme  Court  of 
Wisconsin  in  Shipman     State,  ^13  Wis.  389: 

"A  correct  and  accurate  statement  would  be 
something  more  than  an  estimate;  something 
essentially  different  from  an  estimate.  That 
word  precludes  accuracy." 

Tbls  every  taxpayer  was  bound  to  know, 
and,  in  Tlew  that  our  statute  did  not  make 
the  estimate  controlling,  the  courts  may  not 
do  so.  We  are,  however,  not  without  au- 
thority upon  this  proposition.  Judge  Cooley, 
in  referring  to  this  subject,  In  2  Cooley  <hi 
Taxation,  p.  1^,  says: 

"The  assessment  most,  of  course,  be  made 
upon  an  estimate  which  may  be  more  or  less  In- 
correct, as  all  estimates  for  public  works  are 
likely  to  be;  but  the  liability  of  error  ought 
not  to  defeat  a  special  tax  any  more  than  a  gen- 
eral levy  for  future  purposes." 

To  the  same  effect  are  Davles  City  of 
Los  Angeles,  86  CaL  47,  24  Pac.  771;  Hill 
T.  Swlngley,  169  Mo.  46.  60  S.  W.  114;  Audi- 
tor Oen.  T.  Ohaae^  132  Mich.  680,  94  N.  W. 
178. 

The  case  of  Hill  v.  Swlngley,  supra,  Is  very 
much  In  point  here.  That  case  was  decided 
by  the  Snj)reme  Court  of  Missouri  before  the 
statute  of  Missouri  was  amended  so  as  to 
prohibit  the  mnnidpallties  from  entering  in- 
to contracts  In  excess  of  the  estimated  cost 
of  any  improvement,  and  It  was  accordingly 
held  that  a  tax  In  excess  of  the  estimated 
cost  was  not  void  either  In  whole  or  only  as 
to  the  excess. 

We  are  of  the  opinion  therefore  that  the 
district  court  erred  In  holding  that  the  esti- 
mate under  our  statute  was  jurisdictional, 
and  that  In  levying  the  tax  in  excess  of  such 
estimate  the  appellant  exceeded  Its  power 
or  Jurisdiction,  and  that  for  that  reason  the 
amount  of  the  tax  In  controversy  here  was 
Invalid. 

[3]  Appellant  also  contends  that  in  view 
that  It  had  Jurisdiction  to  Impose  the  tax 
in  question,  and  that  the  proceedings  cul- 
minating In  the  levy  of  the  tax  in  excess  of 
the  estimate  of  the  Improvement  were  mere- 
ly Irregular,  therefore  respondent  must  also 
fall  for  the  reason  that  he  stood  by  and  with- 
out objection  permitted  the  Improvement 
to  be  made  and  completed  and  likewise  per- 
mitted appellant  to  pay  the  contractor  the 
full  contract  price  for  the  work.  We  con- 
sidered that  question  fully  in  the  recent  case 
of  Stott  V.  Salt  Lake  City,  supra.  The  au- 
thorities are  there  collated  and  reviewed, 


and  ve  shall  do  no  more  than  to  xefer  to 
that  case  and  tile  authorities  there  cited.  In 
view  of  that  decision,  this  contmtton  moBt 
also  prevail. 

[4]  Appellant's  counsel,  however,  ccmtend 
that  there  Is  still  another  reason  why  the 
Jndgmrat  cannot  prevalL  It  is  Insisted  that 
this  action  comes  within  the  provisions  of 
Gomp.  lAWS  1907, 1  2883.  whieh  provides: 

"An  action  for  relief  not  hoeinbefore  pn^ 
vided  for  must  be  commenced  within  four  years 
after  the  cauae  of  action  dull  have  aecmed." 

Appellant,  In  Its  answtf,  aet  np  that  aeo- 
tion  as  a  defense.  The  only  answer  oonnael 
for  rei^ndent  attempted  to  make  to  tihe  8tat> 
nte  is  that  this  Is  an  action  to  remove  a 
cloud  from  the  tltie.  or  Is  one  to  gnlet  the 
title  to  real  property.  If  it  he  held  that 
this  la  merely  an  'action  to  remove  a  dond 
from  the  title  or  to  quiet  Oie  title  to  real 
estate,  then  respondent's  counsel  have  found 
an  easy  way  to  avoid  the  plea  of  ttie  stat- 
ote  of  llmltatlous  as  to  all  actions  In  wUdi 
tbe  plalntilPa  real  estate  or  sonoe  lien  there* 
on  may  either  directly  or  Indirectly  be  in- 
volved. In  other  words,  every  kind  or  dwr^ 
acter  of  afSrmative  relief  may  be  prayed  tot 
and  obtained  by  a  plaintiff  or  coanterdatm- 
ant  if  sneb  relief  In  some  way  affects  bis 
rights  In  or  UUe  to  his  real  estate.  Thm 
can  be  no  doubt  that  this  action  was  com- 
menced for  the  purpose  of  inv(^ng  the  aid 
of  a  court  of  equity  to  dedare  certain  pro- 
ceedings whereby  a  certain  tax  was  assessed 
and  levied  against  respondent's  property  void 
and  of  no  effect  and  to  annul  said  proceed- 
ings. True,  the  tax.  If  valid,  constitutes  a 
Hen  upon  all  of  the  property  of  reqwDdent 
which  abuts  on  and  is  benefited  by  the  Im- 
provement. The  validity  of  the  tax,  how- 
ever, depends  entirely  upon  whether  tiie  pn^ 
ceedlngs  of  appellant  by  which  It  nnder^ 
took  to  assess  and  levy  the  same  are  l^al 
or  Illegal.  The  relief  that  respondent  aong^ 
by  brining  the  action  was  to  have  those  pro- 
ceedings declared  Illegal.  Appellant  at  no 
time  or  place  asserted  tiUe  to  respondent's 
property.  Nor  did  It  question  in  any  way 
the  soundness  of  bis  title.  It  made  the 
assessment  and  levied  the  tax  against  re- 
spondent's property,  and  It  should  not  be 
heard  to  say,  In  a  proceeding  of  this  kind, 
that  the  property  Is  not  his,  or  that  his 
title  thereto  is  defective.  It  Is  qnlte  true 
that  there  are  many  authorities  to  the  ef- 
fect that  an  action  to  remove  a  cloud  from, 
or  one  to  quiet  the  title  to,  real  property.  Is 
never  barred.  It  is  likewise  true  that  many 
of  the  courts  that  so  hold  have  in  some  cas- 
es, either  carelessly  or  Inadvertently,  granted 
affirmative  relief  under  the  assumption  that 
nothing  was  involved  except  to  remove  a 
cloud  from  or  to  quiet  the  Utie  to  real  prop- 
erty. 

Respondent's  counsel,  among  other  cases, 
have  cited  and  strongly  rely  upon  the  case  of 
Cooper  V.  Rhea,  82  Kan.  109,  107  P&c  799.  29 
L.>R.  A.  (N.  S.)  830  and  the  aunotator's  note 
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to  that  case,  136  Am.  St  Rep.  100,  20  Ann. 
Cas.  42.  There  Is,  however,  no  statute  like 
section  2883,  supra,  In  force  In  Kansas.  See 
Gen.  St  Kan.  1909,  S|  6605-^17,  Inclusive. 
Sndi  Is  also  true  of  some  of  the  other  states 
from  which  cases  are  dted.  There  are,  bow* 
ever,  cases  dted  from  states  where  a  similar 
statute  to  ours  (section  2883)  is  In  force. 
Meier  v.  Kelly,  22  Or.  136,  29  Paa  265,  is 
such  a  case.  Some  of  the  cases  referred  to 
tn  the  note  in  29  L.  R.  A.  (N.  S.),  supra,  are 
also  each  cases,  while  others  dted  In  the 
same  note  do  not  fairly  come  within  that 
class.  The  case  of  Payne  v.  Anderson,  80 
Nib.  216,  114  N.  W.  148,  Is  a  case  in  point 
While  it  is  true  that  in  the  opinion  in  that 
case  it  Is  said  that  many  courts  hold  that 
the  statute  of  UmitationB  has  no  application 
to  an  action  to  remove  a  cloud,  or  to  quiet 
the  title,  yet  the  decision  is  squarely  based 
upon  the  fact  tliat  the  case  fell  within  the 
ten-year  limitation  statute,  and  not  within 
the  one  which  is  like  our  section  2883,  supra. 
The  cases  of  Pedc  v.  Sexton,  41  Iowa,  566, 
and  Smith  v.  Matthews,  81  Cal.  120,  22  Pac. 
400,  also  come  within  the  latter  dass  of 
cases.  In  the  state  of  Indiana  there  is  In 
force  a  statute  similar  to  onr  section  2883, 
and  the  Supreme  Court  of  tliat  state  has 
persistently  and  oondstenOy  held  tliat  the 
statute  applies  in  every  case  where  affirma- 
tive T^ef  Is  sought,  regardless  ot  the  cpnae- 
qnences  of  the  Judi^ent  wlilch  may  be  ren- 
dered. See  Caress  v.  Foster,  62  Ind.  146: 
Boyse  V.  Tnmbaogh,  117  Ind.  539,  20  N.  E. 
485;  StonehlU  t.  Swarts,  129  Ind.  310,  28 
N.  B.  620;  and  Irey  v.  Markey,  132  Ind.  546, 
82  N.  K  308.  Section  2883,  sapra,  is  a  tran- 
Bcilpt  of  section  343  of  the  California  Code 
of  CiTU  Procedure.  It  has  constantly  been 
lield  by  the  Supreme  Court  of  California 
that  tliat  statute  ain^les  to  all  actions  ft>r 
affinnatlve  relief.  See  Merguire  v.  OT>on- 
nell,  139  CaL  6»  72  Pac.  337.  96  Am.  St  Rep. 
91 ;  Dore  t.  Thumbnri^,  90  CaL  64,  27  Pac. 
30,  25  Am.  St  Bep.  100;  Barnes  v.  Olide, 
117  CaL  1,  48  Pac.  804,  60  Am.  St  Rep.  153; 
Bates  V.  Gregory,  SO  CaL  387,  26  Pac.  881 ; 
Hedit  V.  Slaney.  72  CaL  868, 14  Pac;  88. 

In  aU  of  the  foreg<dng  cases  It  U  held 
that  section  2883  a^Hcb  to  all  actions,  legal 
or  equitable,  where  the  plaintiff  seeks  af- 
firmative relief.  The  Supreme  Court  of  Cali- 
fornia, In  common  with  many  other  courts, 
however,  also  holds  that  where  no  affirma- 
tive relief  Is  sou^t,  and  the  action  Is  pure- 
ly me  to  remove  a  dond  or  to  quiet  the  ti- 
tle, the  statute  of  limitations  has  no  aiiqilica- 
tton.  Smith  V.  Matthews  and  Peck  v.  Sex- 
ton, snpm,  are  typical  cases'  In  whldi  all 
there  was  involved  was  to  ranove  a  doud 
m  to  goiet  the  titla  That  so-called  actions 
to  remove  a  doud  or  to  quiet  the  tlQe  may 
be  barred  by  the  statute  of  limitation  is 
clearly  indicated  by  the  annotator  of  the 
case  of  Cotqier  t.  Rhea,  supra,  where,  in  the 
notes  in  28  U  B.  A.  (N.  SJ  932,  the  annota- 
tor says: 


"There  Bre  also  many  cases  cODcemiae  salts 
to  quiet  title  or  remove  a  doud  from  title  when 
the  particular  facts  of  the  case  cause  tiiem  to  be 
governed  by  spedal  statutes  of  limltatimis. 
These  cases,  ot  couis^  are  act  Induded  In  this 
note.'* 

Now,  it  must  seem  dear,  to  aU  who  have 
given  or  will  give  the  matter  any  considera- 
tion wliatever,  that  If  sectkm  2883  be  denied 
appllcatlcm  to  a  case  like  the  one  at  bar, 
then  the  statute  Is  practically  r^;>ealed. 
That  section  applies  to  all  actions  for  relief 
that  is  not  otherwisek  covered  by  any  other 
section.  Where  therefore  affirmative  relief 
is  sought,  as  in  this  case,  that  section  ap- 
plies with  fall  force.  If  that  were  not  so, 
then  all  actions  wherdn  it  is  sought  to  set 
iaside  any  proceedings,  iudidal  or  otherwise, 
or  any  judgment  of  any  court  wUch  may  be 
a  lien  upon  real  property,  may  be  prosecuted 
regardless  of  any  statute  of  limitations.  Al- 
though the  respondent  has,  as  a  part  of 
his  prayer,  asked  to  have  removed  the  so- 
called  doud  from  his  title,  yet,  as  we  have 
seen,  the  action  was  brought  to  annul  cer- 
tain proceedings,  and  rteirandent,  so  far  as 
he  could,  attempted  to  make  every  perscm 
who  was  affected  by  those  proceedings  a 
party  to  the  action.  At  least,  he  invited  ail 
of  them  to  come  into  court  and  become  par- 
ties and  to  help  pay  the  expenses  of  the  ac- 
tion and  to  share  the  benefits  thereof.  As 
to  tliat  It  is  suffldent  to  say  that  actions  to 
remove  douds  from  or  to  quiet  title  are  not 
generally  brought  for  and  cm  behalf  of  whole 
communities,  while  actions  to  annul  certain 
tax  proceedings  are  frequently  brought  by 
many  or  on  behalf  of  many  persona.  We  are 
very  dearly  of  the  opinion  that,  while  ao- 
tions  by  which  nothing  Is  sought  except  to 
remove  a  cloud  from  or  to  quiet  the  title  to 
real  property  as  against  apparent  or  stale 
claims  are  not  barred  by  the  statute  of 
limitations,  yet  we  are  also  dear  that  all 
actions  in  which  the  prindpal  purpose'  is 
to  <^tain  some  affirmative  relief,  as  was 
the  case  here,  dearly  come  within  the  pro- 
visions of  section  2S83,  supra.  Respondent's 
cause  of  action.  If  he  had  any,  had  therefore 
accrued  when  the  proceedings  complained 
of  culminated  in  the  making  of  the  assess- 
ment and  the  levying  of  the  tax  In  question 
and,  that  being  nearly  five  years  before  the 
action  was  commenced,  It  was  barred. 

In  view  that  the  foregoing  condusions  ful- 
ly and  permanently  dispose  of  this  action,  it 
is  not  necessary  to  consider  the  other  de- 
fenses insisted  upon  by  appdiant's  coonsd. 

The  Judgment  is  therefore  reversed,  and 
the  cause  is  remanded  to  the  district  court 
of  Salt  Lake  county,  with  directions  to  set 
aside  its  condusions  of  law  and  judgment 
and  to  enter  Judgment  dismissing  the  com- 
plaint upon  merits.  Costs  to  be  taxed 
against  respondent 

STRAUP,  a  J.»  and  UoCABTT,  J.,  con- 
cnr. 
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INTERNATIONAL  TRUST  GO.  t.  PALI- 
SADB  LIGHT.  HEAT  &  POWEOt  CO. 
•t  aL    (Na  821&) 

(Saprone  Coort  of  Colorado.    Jan.  3,  1916.) 

1.  EsTOPPm.  «»22— Bquitabia  Bbtoffel. 

To  render  a  recital  effective  aa  an  estop* 
pd,  it  must  bare  been  upon  some  matter  which 

IS  thus  settled  as  a  fact 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  jjS  27-61;  Dec  Dig.  «=522.] 

2.  EsTOPFBL  «E=>22— Equitable  Estopfei.. 

To  be  binding  as  an  estoppel  a  recital  must 
be  upon  a  mattev  material  to  the  purposes  of 
the  instrument 

[Ed.  Note.— For  other  eases,  see  Estoppd, 
Omt.  Dig.  H  27-61;  Dec  Dig.  «3>22J 

8.  Bbtoppbi.  «=922-^Paboi.  Bvideuci— Con* 
TEADionon  op  Mobtoaqb— GonsTBUcnoit— 

WOBDS  WSITTEN  SUBSEQUENT  TO  EXECU- 
TION. 

Where  the  words  "chattel  mortgage"  were 
written  on  a  deed  of  trust  after  delivery,  such 
words  have  no  evidentiary  value  in  determining 
the  instrument's  character,  and  will  not  estop 
the  trustee  from  asserting  the  property  embrac- 
ed therein  was  realty. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  S{  27-61;  Dec  Dig.  «ss>22.] 
4.  Estoppel  «=3>22— Equitable  Eetiopfel  — 

Dbclabateons. 

A  deed  of  trust  apon  the  property  of  a 
corporation,  part  of  which  was  heavy  ma- 
chinery not  yet  installed  in  the  plant  enumer- 
ated the  machinery,  describing  it  as  personal 
property,  thereafter  the  machinery  was  mstalled 
and  firmiy  affixed,  becoming  part  of  the  build- 
ing. Held,  that  as  an  estoppel  depends  upon 
the  intration  of  the  parties  and  as  the  deed  de- 
clared that  all  matters  recited  should  be  deemed 
statements  of  the  mortgagor,  and  not  of  the 
trustee,  the  acceptance  of  such  deed  did  not 
preclude  the  trustee  from  asserting  that  the 
property  listed  as  personal  property  was  in  fact 
realty,  oeing  affixed  to  tiie  soiL 

[Bd.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  SS  27-81;  Dec  Dig.  «»22J 

6.  mobtqaqes  <g=>10  — rsal  estate  hobt- 

gaqes— What  Abe. 

A  deed  of  trust  upon  the  property  of  a 
corporation  including  lands,  and  heavy  ma- 
chinery not  then  installed,  which  later  became 
realty  by  affixation  to  the  soil,  must  be  deemed 
a  real  estate  mortgage  despite  the  eoumeration 
of  the  articles  of  machinery  as  "the  following 
described  personal  property,"  and  the  indorse- 
ment thereon  after  delivery  of  the  words  "chat- 
tel mortgage." 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  I  9;  Dec  Dig.  ^10.] 

6.  FixTUBES  <S=>7 — What  Constitutes. 

Heavy  machinery  forming  an  essential  part 
of  a  manufacturing  plant  and  firmly  affixed  to 
concrete  foundatlona  becomes  a  part  of  the  soil 
as  fixtures. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  SS  7-13;  Dec.  Dig.  «=>7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fixture.] 

7.  Tboveb  and  Oonvebsion  <S=>17— Right  of 
AonoN. 

A  lieuholder  can  recover  in  trover  only 
when  be  has  an  immediate,  absolute,  and  uQ' 
conditional  right  of  possession  at  the  time  of 
the  convemioQ  of  the  property  on  which  he 
holds  the  lien. 

(Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  ®=al7.] 


8.  Rkplevin  €=5>1— Natub*  of  Action. 

Replevin  is  a  possessoir  action. 
'  [Ed.  Note.— For  other  cases,  see  Beplevia, 
Cent  Dig.  |  1;  Dec  Dig.  «=>!.] 

9.  mobtoaqbs  «»386  '  enrobokuknts  — 
Court  op  Equity. 

Where  fixtures  included  in  a  real  estate 
mortgage  were  removed  from  the  aoil,  .the  trus- 
tee may  sue  in  equity  to  foreclose  the  mortgage, 
that  being  the  proper  forum  to  grant  relio,  at 
trover  and  replevin  can  be  maintained  only  in 
case  of  right  of  possession  existing  at  the  time 
the  property  is  severed, 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  S  1161;  Dec  Dig.  ^»386.] 

10.  Afpeai.  and  Bbbob  «s»S42— Bbvobw  — 
Findings. 

The  Supreme  Coart  can  reverse  an  errone- 
ous conclusion  of  law  of  the  trial  court  based 
on  the  facts  found. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  %%  8316-3330;  Dec  IHg.  «=» 
S42.] 

Bitot  to  District  Court,  Mesa  Conn^; 
Tbos.  J.  Black,  Judge. 

Suit  by  the  Internatioiial  Trust  Oompany, 
a  coriwration.  as  trustee,  against  the  Pali- 
sade Ught,  Heat  &  Power  Company,  a  cor- 
poration, and  othera  There  was  a  Judgment 
for  defendants,  and  plaintiff  tvlnga  error. 
Reversed  and  remanded. 

Barnwell  S.  Stuart  and  Gerald  Hu^es, 
both  of  Denver  (Clayton  C.  Dorsey,  of  Den- 
ver, of  counsel),  for  plaintiff  In  error.  Mor- 
ris &  Grant,  of  Denver,  and  Miller  &  Tnwer, 
of  Grand  JunctltKi,  for  defendants  In  error. 

TELLER,  J.  The  plaintiff  in  error  brou^t 
suit  as  trustee,  to  fwedose  a  deed  of  trust, 
given  by  the  FaUsade  Light,  Beat  &  Power 
Company  to  secure  an  Issue  ot  buids,  the 
proceeds  of  which  were  to  be  used  to  com- 
plete the  payment  for  an  electric  light  plant 
to  rebuild  and  enlarge  it,  and  to  add  thereto 
an  equipment  for  making  ice.  The  Power 
Company  had  a  franchise  from  the  town  of 
Palisade  for  the  use  of  its  streets  and  alleys 
tor  pole  lines,  etc.  The  deed  of  trust  was 
dated  May  1.  1907,  and  conveyed  to  the 
Trust  Company,  aa  trustee,  a  tract  of  land 
upon  which  the  li^t  plant  was  situated; 

"Also  the  following  described  personal  png>- 
er^: 

"1  60x18  Mine  &  Smelter  Supply  Company 
boiler,  together  with  all  equipment  and  settings. 

"1  13x12  automatic  cut-off  Ball  engine  with 
equipment  and  foundation. 

"1  National  60  k.  w.  2200  volts,  60  cycle,  3 
phase  generator  Na  1306  with  equipment  and 
foundation. 

"1  National  direct  current  60-volt  exciter. 

"1  belt  connecting  engine,  with  generator. 

"1  belt  connecting  generator,  with  exciter. 

"1  marble  Bwitcbbi»Td  and  all  instruments 
and  ctmnections  thereto  attached. 

"1  water  tank,  with  foundation  and  frame- 
work. 

"1   Worthington  duplex  feed  pumpw 
"1   water  heater. 

"All  tools,  instruments,  supplies,  stocks,  dies, 
cleats,  rosetts,  apparatus,  appliances,  pipe  and 
paraphernalia  of  every  kind  and  descriptioa 
nituste  in  or  about  the  premises  hereinabove 

described." 


4s»For  other  case*  see  sama  topic  and  KEY -NUMBER  in  all  Key-Ntunbered  Digats  and  laA 
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Then,  begltmi&g  with  the  words  "Also  all 
poles,"  follow  three  paragraphs  enumerat* 
iDg  generally  tools*  madilDery,  supplies,  eta, 
and  the  franchise  granted  by  the  town  of 
Palisade— 

"and  also  the  £t>llowhig  described  personal 
property  contracted  fbr  by  the  grantor  herein 
and  to  be  iastalled  as  aa  artificial  ice  maou- 
facturing  plant  upon  the  real  property  herein- 
before described,  on  or  about  tbe  Ist  day  of 
Jane,  1007,  to  wit:" 

Then  follows  a  list  of  tbe  ice-making  ai>- 
pUances,  etc.   Tbe  deed  coctlnnes: 

**AIso  that  certain  building  to  be  erected  for 
tbe  accommodation  of  the  aforesaid  ice-mabine 
machinery,  being  all  of  the  above-described  real 
and  personal  property  ccKisisting  and  intended 
to  constitute  all  of  the  property  now  owned, 
held  or  possessed  by  said  company;  also  all 
property,  real  and  perscMial,  hereafter  owned  or 
acquired  by  said  convany." 

Chi  OffyOier  8,  iSHO,  the  Power  G(Hnpaiiy 
being  Indebted  to  tbe  Hendrle  ft  Bolthoft 
Manofiictnrlng  ft  Supply  Company,  one  of  the 
defendants  In  error,  In  the  snm  over  $6,000 
gave  to  It  a  chattel  mortgage  on  all  its 
property  acept  the  real  estate  and  buildings, 
to  secare  certain  proinlS8«y  notes  to  the 
amount  of  said  debt  On  the  same  day  the 
Supply  Oonq;iany  secured  a  transfer  to  cer- 
tain of  Its  employte,  of  all  of  tbe  capital 
stock  of  tbe  Power  Company,  and  took  over 
tlie  management  of  the  plant  Six  m<»iths 
later,  on  maturl^  of  the  notes,  and  default 
In  their  payment,  the  chattel  mortgage  was 
fOrecloeed  and  tbe  property  covered  there- 
by was  bought  In  1^  the  mortgagee.  Later  a 
new  corptautlon,  the  Palisade  Service  Com- 
pany, one  of  the  defendants  in  error  here, 
was  formed  by  or  in  the  interest  of  the  Sup- 
ply Company,  a  tract  of  land  adjacent  to  the 
old  lOant  was  purchased  by  it,  a  building 
erected  thereon,  and  substantially  the  entire 
equipment  of  the  Power  Company*!  plant 
transferred  thereto. 

The  Trust  Company  seeks  to  impress  upon 
tbe  equipment  thus  transferred  the  lien  se- 
cured by  tbe  deed  of  trust,  and  have  the 
benefit  thereto  In  the  foreclosure  proceeding. 
Tbe  Service  Company  and  the  Hendrle  ft 
B<dtboff  Mannftictorlng  ft  Supply  Company 
contend  that  the  foreclosure  of  the  chattel 
mortgage  gave  to  tbe  purchaser  at  the  fore- 
closure sal^  under  whom  they  claim,  an 
unincumbered  title  to  the  property  covered 
by  that  mortgage.  They  assert  that  the  deed 
of  teust  was  a  chattel  mortgage  as  to  the 
property,  listed  In  It  as  personal  prt^erty,  but, 
tbey  say.  It  was  not  acknowledged  as  chattel 
mortgages  are  required  to  be;  and,  further, 
being  for  a  debt  In  excess  of  $2,600,  a  state- 
ment under  oath,  such  as  the  statute  requires 
of  such  mortgages  to  be  filed,  should  have 
been  filed,  but  was  not  For  those  reasons,  It 
Is  said.  It  was  Told  as  to  the  diattels.  Henc^ 
tbey  assert  the  chattel  mortgage  of  October 
8, 1010,  was  vaUd,  and  their  title  under  It  is 
good. 

To  the  claim  of  the  trustee  that  these 
artidea  all  constituted  a  part  of  the  plant. 


and  are  therefore  a  part  of  the  realty,  these 
defendants  in  error  reply  that,  the  articles 
having  been  named  In  tbe  deed  of  trust  as 
personalty,  the  Trust  Company  Is  estopped 
to  deny  that  they  are  such.  They  further 
contend  that  in  any  event,  these  articles  hav- 
ing been  severed  from  the  realty,  the  trustee 
may  either  recover  damages  for  their  con< 
version,  or  recover  the  articles  by  an  action 
In  replevin,  hence  it  cannot  maintain  a  suit 
in  equity  as  to  these  articles. 

[t-8]  This  presents  the  inquiry  whether  or 
not  the  language  of  the  deed  Is  such  a  recital 
as  est(^s  a  party  to  It  from  denying  that  the 
articles  named  under  the  head  of  personal 
property  were,  under  the  circumstances  of 
this  case,  personalty.  Not  every  statement 
in  a  deed  or  contract  binds  parties  to  it  by 
way  of  estoppel.  To  render  a  stetement 
effective  as  an  estoppel  it  must  appear  that 
It  was  made  of  some  matter  which  is  thus 
settled  as  a  fact  A  recital  as  a  rule  does 
not  raise  an  estoppel.  "To  give  It  that  ef- 
fect It  must  show  that  the  object  of  the  par- 
ties was  to  make  the  matter  recited  a  fixed 
fact"  Hays  v.  Askew.  60  N.  C.  63.  Recitals 
which  are  general,  add  not  contractual,  mere- 
ly descriptive,  are  not  binding.  Muhlenberg 
V.  Druckomiiller,  lOS  Pa.  631.  To  be  binding 
the  recital  must  be  of  matter  material  to  the 
purpose  of  the  Instrument  Reed  v.  McGourt 
41  N.  Y.  435.  The  rule  does  not  extend  to 
that  which  Is  mere  description,  or  an  aver- 
ment which  is  not  essential,  and  the  doctrine 
has  always  been  construed  with  great  strict- 
ness. Osborne  t.  Xkidlcott,  6  CaL  149,  65 
Am.  Dec  498. 

These  qualifications  of  the  rule  grow  out 
of  the  general  principle  that: 

"The  estoppel  is  limited  by  the  Intention  of 
the  parties,  and  whether  one  party  or  the  other 
or  both  are  estopped  by  a  reatal  depends  np<m 
their  intent  as  minlfMted  by  the  deed."  16 
Cyc  700^ 

In  determining  firom  tbe  deed  of  trust  wbat 
was  tbe  intrat  of  the  parties,  as  to  tiie  state- 
ment in  question,  we  may  consider  the  cir- 
cumstances under  which  the  deed  was  madd. 
The  teotoA  shows  tbat  the  deed  was  prepared 
by  Mr.  Webb  some  weeks  l^r  to  Ite  execu- 
tion, and  that  at  the  time  of  Its  preparation 
the  Power  Company  was  preparing  founda- 
tions for  tbe  heavy  machinery  which  was  to 
be  set  in  the  new  building  erected  for  the  pur- 
pose of  containing  the  light  plant  and  the  Ice 
plant;  that  the  property  designated  as  per- 
sonalty in  the  deed  was.  In  part  In  the  course 
of  removal  from  Its  former  location  in  Pali- 
sade to  the  new  location,  and,  In  part,  in 
transit  from  eastwn  pctots  where  tt  bad  been 
purchased. 

This  Is  a  reasonaUe  explanation  of  the 
separate  enumeration  of  the  pieces  of  ma- 
chinery which  were  to  con&titnte,  when  in 
place,  together  with  the  land  and  building, 
a  light  plant  and  an  ice  plant  Tbe  listing 
was  necessary  to  the  purpose  of  the  deed, 
but  the  deslgnaticni  ct  tbe  named  articles  aa 
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pmonalty  wma  without  any  substantial  rea- 
son. Tbe  term  was  erldently  used  as  de- 
scriptive of  tbe  property  as  It  was  at  the 
time  the  deed  was  made,  but  the  conreyance 
would  have  been  as  effeotlTe  had  the  articles 
beoi  described  wtthont  mentlonlnK  them  as 
perwHial  vropetty.  From  the  term  thus  used 
no  Intent  can  be  Inferred  to  clas&ify  those 
artldea  as  not  forming  a  part  (tf  the  security 
conreyed  as  really. 

This  eonalderatloa  Is  strengthened  by  ref< 
erence  to  the  list  in  which  several  of  the  ar* 
tides  named  as  personal  property  are  con- 
nected in  tbe  de«:rlptt<Hi  with  tbdtr  "set- 
tings'* or  "fonndattonsL"  Clearly,  founda- 
ticms.  In  this  case  shown  to  have  been  masses 
of  concrete  set  deep  in  the  ground,  could  not 
reastmably  have  been  considered  personalty 
in  a  structure  where  they  were  intended  for 
permanent  use.  There  Is  then  In  the  recitals 
nothing  to  Indicate  that  the  parties  Intended 
to  declare  these  articles  personal  property, 
to  t>e  treated  as  separate  from  other  parts 
of  the  plant 

Defendants  In  error  place  some  emphasis 
on  the  foct  that  the  deed  of  trust  bears  on 
it  the  words  "Chattel  Mtg."  But  Mr.  Webb 
te&tifled  that  It  was  not,  according  to  his 
recollection,  so  Indorsed  when  delivered, 
and  there  Is  no  evidence  as  to  when  or  by 
whom  the  words  wefe  written.  They  there- 
fore have  no  evidentiary  value  Moreover, 
the  deed  Itself  provides  Uiat: 

"All  matters  recited  herein  shall  be  deemed 
to  be  the  statements  ot  the  company,  and  not 
the  traBtee.** 

There  is  nettling  in  the  deed,  nor  In  the 
conduct  of  the  parties,  whidi  suggests  that 
the  Instrument  was  intended  to  be  both  a 
real  estate  and  a  chattel  mortgage.  On  the 
contrary,  from  the  fact  that  It  providea  for 
a  lien  iqwn  a  complete  idant— a  unit;  that 
It  gives  the  trustee.  In  case  of  defftult  In 
any  of  the  covenants  to  be  kept  by  the  com- 
pany, authority  to  t^Mrate  the  plant  as  a 
wh(^  but  not  to  take  possesslm  <tf  i^  or  to 
sell  any  part  thereof;  that  the  security  Is 
made  available  only  by  Coredoeure  and  -Judi- 
cial sale,  and  that  it  was  not  treated  as  a 
Ghattd  mortgage,  or  acknowledged  as  such, 
the  reasonable  inference  is  that  It  was  re- 
garded as  a  mortgiuie  of  realty  only.  Hence 
tlie  plaintiff  in  error  is  not  estopped  from 
claiming  that  the  eqnlpment  Is  covered  by 
an  existing  and  valid  Ilea  created  by  the 
deed  of  trust 

[I]  Applying  to  the  tacts  of  this  case  the 
law  as  laid  down  In  Qibsra  t.  McNichols,  51 
Colo.  M,  116  Pac  IMl,  the  articles  in  ques- 
tion were  flxtnres  and  a  i»art  of  the  realty. 
The  court  tliere  saldi  dting  aottiarltles  there- 
for: 

"When  a  balldin^  Is  erected  for  a  partienlar 

purpose,  and  machinery  placed  therein  reason- 
ably necessnry  to  effectuate  that  purpose,  and 
in  some  substantial  mauocr  attached  to  such 
building,  it  iTecomes  pert  of  tbe  realty," 

There  the  court  held  that  the  purpose  was 

to  construct  a  concentration  plant,  which  in- 


dnded  the  mill  building  and  ttie  maddaeiy 
necessary  to  Its  operatliHi.  So,  In  this  case, 
the  parts  alleged  to  be  personalty  were  nec- 
essary to  a  completed  whole.  They  were 
essentials  of  tbe  plant  snd  must  have  been 
intended  to  form  a  permanent  part  of  It; 
hence  they  became  a  part  of  the  real^. 

[7-1]  The  second  question  presented  Is  as 
to  the  rii^t  of  the  plaintiff  in  error  to  have 
the  lien  of  the  deed  of  trust  impres&ed  npn 
the  equipment  which  was  removed.  It  is 
urged  that  the  proper  action  is  trover  or 
replevin.  As  to  tUs  It  may  be  said  that  a 
llenboldn  can  recovw  in  trover  only  when 
he  has  an  immediate,  absolute,  and  tmoHi- 
dltlonal  right  of  possession  at  the  time  of  the 
conversion.  It  la  not  enough  that  be  has  the 
right  to  take  possescAon  on  some  future  day. 
Frlnk  v.  Pratt  130  111.  327,  22  N.  B.  819; 
Cooley  on  Torts,  p.  445. 

Replevin,  being  a  possessory  actl<Hi,  la  not 
available  to  the  plaintiff  in  error,  because 
it  did  not  have  possession,  nor  right  of  pos- 
session of  the  articles  when  they  were  re- 
moved, nor  has  it  the  right  now.  The  tros- 
tee,  when  the  purchaser  at  the  chattel  mort- 
gage sale  on  foreclosure  took  possestdon  of 
the  equipment  had  only  a  Hen,  and  couW 
resort  to  neither  of  the  actions  suK^e^ed. 
A  court  of  equity  Is  the  only  proper  tribunal 
for  enforcing  such  liens,  in  the  ebaeiic-e  ot 
statutory  provisions  for  other  methods  of 
enforcement;  and  It  has  Jurisdiction  regard- 
less of  what  rights  the  lienor  may  have  la 
a  court  of  law.  Tlnsley  v.  Durfey,  99  UL 
App.  239.  Where  a  plaintiff  has  a  Hen  m 
property  taken  and  converted  by  a  sale,  be 
may  in  equity  follow  the  property  and  have 
hU  lien  fixed  upon  the  proceeds  of  the  sale, 
If  his  lien  on  the  property  has  been  dei>tniy- 
ed.  Judge  t.  Curtis,  72  Ark.  132,  78  &  W. 
746. 

This  action  is  proper,  therefore,  as  to  an 
the  property  covered  by  the  deed  of  trust 
which  we  hold  to  be  all  that  was  enumerated, 
and  which  formed  a  part  of  tbe  completed 
plant  or  which  was  acquired  and  made  part 
of  the  plant  after  the  deed  of  trust  was  dfr 
Ilvered,  Including  both  generating  and  di^ 
tilbntlug  systems,  as  well  as  the  francfalsb 
We  must  not  however,  be  understood  as 
holding  that  a  llenholder  may  not  in  pn^per 
cases,  recover  damages  for  injuries  to  hit 
security. 

[10]  It  Is  objected  that  this  court  cannot, 
under  Its  established  practice,  reverse  this 
Judgment,  because  in  so  doing  it  would  over- 
turn the  findings  of  the  trial  court  made  on 
conflicting  evidence.  As  to  the  features  at 
the  case  upon  which  this  decision  rests,  there 
Is  no  conflict  of  evidence.  The  court  below 
held  that  as  a  matter  of  law,  the  plaintifl 
In  error  was  estopped  to  A&ay  that  certain 
articles  were  personalty,  and  therefore  they 
were  found  by  that  court  to  be  subject  to  tbt 
chattel  mortgage  of  October  8.  19ia  TtMt 
was,  in  our  view,  an  error  of  law,  because  of 
which  a  wrong  Judgm^t  was  rendered. 
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For  the  reasons  above  stated  the  judgment 
Is  reversed  and  the  cause  remanded,  wltiti  di- 
rections that  6-ach  further  proceedings  be 
bad  as  may  be  in  harmony  witli  ttie  for^^ 
lug  opinion. 

OABBBBT  and  HILL^  JJ^  concur. 

(SI  Hont.  418)  """" 

TLATBEAD  COTTNTT  STATE  BANE  v. 

INGHAH.   {No.  857&.) 
(Supreme  Court  f»f  Montana.   Dec  9,  191S.) 

L  Appeal  and  Ebbor  ^OIS— BsraBVATXcir 
or  Obouros  or  Review  —  Ifbtbuotions — 

Statute. 

Under  Rev.  Code,  1  6746,  atibd.  6,  provid- 
ing that  no  cause  shall  be  reversed  b7  the  Sa- 
preme  Court  for  any  error  In  instrnctious  which 
was  not  specifically  pointed  out  and  excepted  to 
at  the  settlement  of  the  instmctiona,  as  speci- 
fied In  the  section,  an  instruction  unobjected  to 
by  appellant  in  tlie  trial  court  is  conclusive  up- 
on toe  parties  in  the  Supreme  Coart. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CeUt  Die.  SS  340S;    Dec.  Di^. 

2.  Faktivebship  «=»6  —  Fobuation  —  Aobee- 

IfXNT. 

Where  defendant's  testator  agreed  to  fur- 
nish a  third  person  money  to  parchase  horses, 
which  the  latter  was  to  ship  for  sale  by  a  horse 
sale  company  of  which  testator  was  the  only 
proprietor,  who  was  to  repay  himself  for  bis 
advances  from  the  proceeds  of  the  8aleS|  also  to 
rec^ve  the  company's  regular  commission,  and 
divide  the  profits  equally  with  the  third  person, 
such  agreement  did  not  form  a  partnership  be- 
tween testator  and  the  third  person,  since,  un- 
der the  circumstances,  the  intention  of  the  par- 
ties was  the  controlling  consideration,  while  the 
agreement  negatived  the  Idea  that  they  contem- 
plated a  partnership;  that  testator  should  be 
repaid  the  uHMiey  advances  and  be  ^id  tbe  reg- 
ular commission  for  the  sales  being  inconsistent 
with  the  proposition  that  the  money  advanced 
became  partnership  funds  or  that  the  horses, 
when  purchased,  became  partnership  property. 

[Ed.  Note.— For  other  case,  see  Partnership, 
Cent  Dig.  {I  17-19;  Dec.  Dig.  «ss96.] 

Appeal  from  District  Court,  Ouster  County ; 
C.  O.  Hurley,  Judge. 

Action  by  the  Flathead  County  State  Bank 
against  Myrtle  M.  Ingham,  as  executrix  of 
tbe  estate  of  C  B.  Ingham,  deceased.  From 
a  Judgment  for  defendant  and  an  order  deny- 
ing new  trial,  plaintiff  appeals.  Affirmed. 

Sharpless  Walker,  of  Miles  City,  and  Edgar 
B.  Merrill,  of  Brldger,  for  appellant.  Loud, 
Collins,  Campbell,  Wood  ft  Leavitt,  of  Miles 
City,  for  i»qK>iident. 

HOLLOWAT,  J.  In  1912,  Harvey  Jones 
overdrew  Us  account  with  the  Flathead  State 
Bank,  of  Poison,  to  tbe  extent  of  9901,  and 
this  action  was  instituted  against  him  and 
O.  B.  Ingham  to  recover  the  amount  with 
interest  Ingham  died,  and  the  executrix  of 
Ub  estate  was  substituted  as  a  defendant 
Jones  defaulted,  and  the  cause  was  tried  upon 
Issues  raised  by  the  comi^alnt  and  the  sepa- 
rate answer  of  the  executrix.  The  only  ques- 
tlon  fbr  determination  was  whether  Jones 
and  Ingbam  were  partners  at  the  time  the 


indebtedness  was  incurred.  Tbe  Inquiry  was 
answered  by  tlie  Jury  in  ttie  negative^  and 
plalnttft  appealed. 

Tbe  complaint  alleges  that  Jones  and  Ing- 
bam were  copartners  mgaged  in  buying  and 
selling  iiorses,  and  tliat  the  indebtedness  was 
incurred  1^  Jones  in  tbe  due  course  of  such 
partnership  busUresa.  These  all^tions  are 
denied,  and  tbe  answering  defendant  by  way 
of  affirmative  matter  whliAi  amounts  to  de> 
nials,  sets  forUi  her  version  ot  tbe  transac- 
tions between  Jones  and  Ingham  to  be  that 
In  1912  these  parties  entered  Into  an  agree- 
ment, by  the  terms  of  whldi  Ingbam  was  to 
furnish  Jones  certain  money  from  time  to 
time  with  which  to  purchase  horses;  tliat 
"Jones  should  sliip  all  horses  so  purchased 
by  him  to  Miles  City,  Mont,  and  that  they 
should  be  sold  at  public  auction  In  the  sales 
ring  of  tJie  A.  B.  Clarke  Horse  Sales  Com- 
pany, of  which  said  company  the  said  O.  B. 
In^iam  was  the  sole  and  only  proprietor, 
thereby  enablii^  the  said  C.  B.  Ingham  upon 
tbe  sale  of  said  horses  to  repay  himself  all 
sums  of  money  so  furnished  by  him  to  the 
said  Jones,  •  •  •  and  also  to  obtain  tbe 
r^Iar  commissions  chained  by  the  A.  B. 
Clarke  Horse  Sales  Company  for  the  sale  of 
horses  through  its  sales  ring;"  and  that  this 
agreement  was  carried  into  effect  These 
allegattons  are  admitted  in  tbe  reply.  The 
answer  alleles  that  In^am  was  to  receive 
a  stated  amount  of  Interest  upon  the  sums 
advanced  to  Jones.  This  allegation  Is  denied 
and  tbe  r^ly  asserto  that  under  the  agree- 
ment In^am  was  to  receive  one-half  of  tbe 
profits  arising  from  tbe  transactions.  There 
is  not  any  disputed  question  of  tact  raised 
by  tbe  fevldoice  whic3i  tends  to  establish  ttie 
plaintiffs  version  of  the  agreei^ait  as  set 
forth  abov& 

Ingbam  advanced  to  Jones  something  over 
¥8,000  by  honoring  cbedcs  and  drafts  drawn 
npon  hluL  Jones  made  three  shipments  of 
horses  to  the  Miles  Ci^  market  aud  these 
horses  were  sold  pursuant  to  the  agre^ent 
and  tbe  net  proceeds,  after  deducting  ship- 
ping, yard,  feed,  and  commission  charges, 
were  applied  to  the  repayment  of  money  ad- 
vanced by  Ingham. .  The  transactions  result- 
ed in  a  substantial  los^  and  Ingbam  refused 
to  honor  a  draft  intended  to  cover  the  over- 
draft in  the  Poison  bank.  Before  the  horses 
were  shipped  to  market,  they  were  branded 
with  Ins^m's  brand  at  his  suggestion,  and 
the  last  shipment  was  made  in  July  upon 
Ingbam's  instructions. 

t1 , 2]  The  trial  court  Instructed  the  Jury, 
without  objection  from  the  plaintiff,  that: 

"In  this  case  no  proof  has  been  introdnc- 
ed,  and  it  is  not  contended  that  C  B.  Ingham 
permitted  himself  to  be  represented  as  a  part- 
ner with  the  said  Harvey  Jones,  and  therefore 
he  was  not  liable  as  a  partner  unless  he  was 
such  in  fact." 

This  Instruction  is  conclusive  upon  the  par- 
ties In  this  court  (section  6746,  Rev.  Codes), 
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and,  with  tlie  admissions  In  the  pleadings, 
narrows  the  Issnos  to  the  single  Inquiry: 
Did  the  contract  which  provided  (a)  Ingham 
should  furnish  Jones  money  to  purchase 
horses,  <b)  Jones  should  ship  the  horses  so 
purchased  to  Hlles  City  tor  sale  at  auction 
by  the  sales  company,  (c)  Ingham  should  re- 
pay himself  for  the  money  advanced  from 
the  proceeds  of  the  sales,  (d)  the  sales  com- 
pany—Ingham — should  receive  the  regular 
commission  from  such  sales,  and  (e)  Jones 
and  Ingham  should  divide  the  profits.  If  any, 
equally,  constitute  the  parties  to  the  agree- 
ment partners?  That  It  did  not  do  so,  as  a 
matter  of  law.  Is  apparent  at  once.  The  con- 
clusion In  Beasley  v.  Berry,  83  Mont  477, 
84  Pac.  791,  where  this  court  considered  the 
question  upon  a  very  similar  state  of  facts, 
Is  decisive  here.  Under  the  circumstances, 
the  intention  of  the  parties  was  the  control- 
ling consideration  (Beasley  v.  Berry,  above) ; 
and  It  cannot  be  said  that  the  evidence  pre- 
ponderates In  favor  of  the  plalntUf,  who  had 
the  burden  of  proof.  The  Intention  could 
only  be  ascertained  as  an  Inference  from  the 
condoct  of  the  parties,  and,  in  so  far  as  that 
intention  Is  made  manifest  by  the  terms  of 
the  agreement  itself,  it  would  appear  to  neg- 
ative the  Idea  that  a  partnership  was  within 
the  contemplation  of  tlie  parties.  That  Ing- 
ham should  be  rei>ald  the  money  advanced  to 
Jones,  or  that  he  should  be  paid  the  regular 
commission  for  making  the  sales,  Is  incon- 
sistent with  the  notion  that  the  money  ad- 
vanced became  partnership  funds,  or  that 
tlie  horses  when  purchased  became  partner- 
ship property.  But  whether  the  evidence 
preponderated  In  favor  of  the  answering  de- 
fendant, It  certainly  did  not  make  out  a  case 
for  plaintiff  so  clear  and  convincing  that  the 
jury  ought  to  have  found  for  It 

The  charge  of  the  court  In  Its  entirety  fully 
and  fairly  covered  the  case.  We  have  con- 
sidered every  assignment  made  by  appellant, 
bat  fail  to  discover  any  substantial  error  In 
the  trial  court's  rulings. 

The  Judgment  and  order  are  affirmed. 

BBANTLT,  a  and  SANNEB.  J.,  con- 
cur. 

(El  Blont  M) 

ANACONDA  COPPER  MINING  GO.  T.  PI- 
LOT-BCTTB  MINING  CO. 
(Now  8712.) 

(Supreme  Court  of  Montana.   Dec.  22,  1915.) 

1.  HiNBS  Airn  MiNBBALs  9=^32  —  Rights  or 

OWNBBS  OF  CUIMB— UnITEO  VeINS. 

Whether  a  vein  In  defendant's  mining  claim 
had  a  separate  apex  or  united  near  the  500-foot 
level  with  another  vein  having  its  apex  in  de- 
fendant's claim,  if  on  or  near  the  l,80u-foot  level 
it  united  with  a  vein  having  ita  apex  in  plain- 
tiff's adjoining  claim,  and  if  defendant's  claim, 
by  reason  of  the  earlier  issuance  of  a  patent, 
was  entitled  to  priority  over  plaintiGTa  claim, 
defendant  was  entitled  to  plaintiff's  vein  be- 
low the  point  of  union ;  the  lines  of  both  claims 


being  such  that  the  owners  had  extralateral 
rights. 

TEd.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Out  Dig.  M  7^  79;  Dee.  Dig. 
32.] 

2.  Mines  ard  Mikerau  «=338  —  Aotiohs — 

TEyPOBABT  InJUNCTIONB. 

In  an  action  between  the  own  era  of  adjoin- 
ing lode  claims  in  which  each  Bonght  to  nave 
its  title  quieted  to  ore  in  a  vein  havmg  ita  apex 
in  plaintiff's  claim,  but  passing  in  its  dip  into 
defendant's  claim  at  the  1,800-foot  level,  plaintiff 
claimed  title  by  virtue  of  its  extralateral  rights, 
and  defendant  by  reason  of  an  alleged  union  «f 
such  vein  with  one  having  its  apex  in  defend- 
ant's claim;  defendant  also  claiming  that  its 
claim  had  priority  by  reason  of  the  earlier  is- 
suance of  its  patent  over  defendant's  claims, 
though  plaintiff's  claims  were  first  located.  Each 
party  asked  an  injunction  pendente  lite,  and 
the  court  enjoined  defendant  from  mining  opera- 
tions on  plaintiff's  vein  within  certain  territory. 
The  order  further  provided  that  plaintiff  was 
thereby  required  to  maintain  the  present  status 
of  such  vein  below  the  1,800-foot  level  wherever 
it  might  be  found  oa  its  dip  within  the  surface 
lines  of  defendant's  claim  extended  vertically 
downward,  and  that,  except  as  therein  otherwise 
provided,  defendant's  application  was  denied. 
Held,  that  defendant  had  no  cause  for  complaint 
as  to  this  last  provision  of  the  order,  as  though 
the  order  may  not  have  expressed  the  court's 
purpose  in  the  most  appropriate  terms,  it  in 
effect  enjoined  each  part^  from  conductiuf  min- 
ing operations  upon  plamtifTB  vein  withm  de> 
fendant's  claim  below  the  1.800-foot  level 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Mmerals,  Cent  Dig.  {{  87^-113;  Dec.  Dig. 
^38.] 

3.  Appeal  and  Ebbob  •s^lOll  —  Bxvikw  — 
Questions  ov  Fact. 

Where  the  evidence  on  the  appIieati<Mi  for 
the  temporary  injunction  was  In  hopeless  con- 
flict, and  did  not  preponderate  against  the 
court's  finding,  sa  manifested  by  its  order,  that 
the  two  veins  did  not  unite,  the  Supreme  Court 
would  not  disturb  it  since,  where  there  is  a 
snbstsntial  ccmfllct  in  the  evidence,  the  discre- 
tionary power  to  grant  or  refuse  an  injunction 
will  not  De  disturbed  except  for  manifest  abuse. 

[Ed.  Note.— Fot  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  898a-39S;  Dec;  ^ 
1011.1 

4.  Appbai.  and  Bbbob  ^=3843— Scope  of  Bx< 
TZBW— Appeals  vbou  Intebiacutobt  Ob- 
dbbb. 

As  the  court  necessarily  found  on  the  ap- 
plication for  the  injunction  that  ttie  two  veins 
did  not  unite,  and  as  on  that  assumption  de> 
fendant  had  no  rights  in  plaintiff's  veins,  re- 
gardless of  the  question  of  priority,  the  Supreme 
Court  would  not,  on  an  appeal  from  the  ordtf 
granting  the  injunction,  determine  the  ptk^itr 
of  title. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  »  38S1-8§S;  Dea  K 

843.] 

6.  Appeal  and  EIbbob  ^=>931  —  Habmlcss 
Bbbob— ADHisaion  or  Evidenob  xh  Bquttt 
Cases. 

Assuming  that  the  court  admitted  incompe* 
tent  and  immaterial  evidence  on  an  application 
for  a  temporary  injunction  in  a  suit  to  quiet 
title.  It  would  be  presumed  on  appeal  that  sudi 
evidence  was  excluded  from  consideration,  by 
the  court  in  coming  to  a  conclusion;  tbxn  be- 
ing sufficient  competent  evidence  to  sustain  tha 
trial  court's  finding. 

[Ed.  Note.— For  other  casa&  see  Appeal  and 
Error,  Cent  Dig.  If  81^  8762-3771;  Dee. 
Dig.  «s>93L] 
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Appeal  from  District  Court,  ^ver  Bov 
County;  J.  J.  Lyn<di,  Judges 

Action  by  the  Anaconda  driver  Mining 
Company  against  the  Pilot-Bntte  Mining 
Company.  From  an  order  granting  a  tem- 
porary Injunction,  defendant  ai^>eals.  Af- 
firmed. 

The  following  are  tbe  diagrams  referred 
to  in  tbe  ODiidon: 


J.  X  McHattm,  of  Butte,  for  appellant 
lb  O.  Brans,  of  Butte,  W.  B.  Bogers,  of 
Anaconda,  and  D.  Gay  Stivers,  of  Botte,  for 
respondent 

BIU.NTLT,  C.  J.  The  plaintiff  corpo- 
ration Is  tbe  owner  of  the  Badger  State 
and  Emily  lode  claims,  both  patented,  sit- 
uated in  Silver  Bow  county.  The  Badger 
State  Is  the  senior  location.  Applications 
£or  patents  for  these  clalm^  respectively. 


were  made  oh  January  19  and  2t, 
18^,  and  patents  were  Issued  on  March  15, 
1883,  and  Jane  10.  1884.  The  defendant 
owns  the  Pilot. claim,  to  the  north.  The 
location  of  this  dalm  was  In  point  of  time 
later  than  either  of  the  others,  but  patent 
was  applied  for  on  July  15,  1881,  and  was 
Issued  at  a  date  prior  to  that  of  the  Badger 
State  or  the  Emily,  As  originally  located, 
the  lines  of  all  the  (dalms  were  so  laid  that 
the  owners  are  prima  fade  aititled  to  extra- 
lateral  rights.  Subjoined  Diagram  1  In  a 
general  way  represents  the  boundaries  of 
the  several  dalms  as  they  were  originally 
located  and  as  tiiey  were  Anally  patented. 
The  dotted  lines  Indicate  the  boundary  lines 
as  originally  laid,  and  the  heavy  lines  the 
boundaries  described  in  the  patents.  The 
EmUy  veins  referred  to  by  some  of  the  wit- 
nesses as  the  north  and  south  veins,  enter 
the  dalm  from  the  northwest  as  indicated, 
and  pass  into  the  Badger  State  approxi- 
mately at  the  p(Hnts  B  and  A.  Th«re  is 
some  ctmtroversy  as  to  whether  these  are 
distinct  apices  or  mark  the  north  and  south 
boundari^  of  a  single  broad  vein.  For  the 
purposes  of  this  appeal  It  Is  not  important 
how  they  are  r^rded.  It  Is  not  c(mtro- 
verted  that  tbey  dip  to  the  north  and  unite 
in  their  descent  Into  the  earth  near  the 
900-foot  level  of  the  Emily,  and  ther«after 
constitute  a  single  vein  dipping  to  the  north 
at  an  Angle  of  about  80  degrees.  Below 
the  point  of  nnicm  the  vein  is  in  this  rec- 
ord referred  to  as  the  Badj^er  or  Emily 
T^n.  The  united  vein  has  beax  developed 
through  tbe  Badger  shaft  by  extensive 
workings  along  Its  strike  from  a  point 
which  Is  roughly  designated  by  the  letter  H. 
north  of  the  souttv  line  of  the  Pilot  to  a 
point  near  the  eastern  boundary  of  the  Em- 
ily. At  the  point  indicated  by  the  letter  I 
the  vein  passes  on  Its  dip  Into  the  Pilot, 
and  from  that  point  toward  the  northwest 
the  plaintiff's  working  are  within  tbe  planes 
of  the  south  boundary  of  the  Pilot  The 
Irregular  line  S  S'  represents  a  branch  of 
the  Pilot  vein  referred  to  in  this  controversy 
as  the  Pilot  Shaft  vein.  Whether  it  is  the 
discovery  vein  or  a  branch  is  not  important. 
The  irregular  line  marked  T  T'  represents  a 
vein  in  the  lower  levels  of  the  Pilot  which  is 
referred  to  as  the  Pilot  South  vein.  It  Is  not 
deSnltely  disclosed  by  actual  development 
whether  this  has  an  apex  In  the  Pilot  ground 
distinct  from  that  of  the  Shaft  vein,  but 
there  Is  evldaice  tmdlng  to  show  that  it 
has. 

Diagrams  2  and  3,  whidi  are  cross-sections 
of  tbe  claims  looking  from  the  east,  the  plane 
of  which  is  represented  substantially  by  the 
line  P  P'  on  Diagram  1,  will  serve  to  Illus- 
trate tbe  contentions  of  the  parties  as  to  the 
conditions  found  on  the  1,800-foot  level  of 
the  Emily  and  below.  PlalntifTs  contention, 
illustrated  by  Diagram  2,  is  that  defendant's 
South  vein  has  not  been  sufficiently  develop- 
ed to  determine  Us  apex*  bat|  so  far  as  it 
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can  be  traced  from  tbft  l,80(V-foot  level  to  the 
'  DOO-foot  level  of  the  Pilot  ahaft.  It  dips  sight- 
ly to  the  north,  Is  snbstanUallr  parallel  with 
the  Emily  vein  and  the  rapt  Shaft  Teln,  and 
does  not  onyvhete  come  In  contact  or  nnlte 
with  the  fbnner.  From  this  point  <tf  Tlew 
the  plaintiff  Is  entitled  to  follow  the  Emily 
T^n  extralaterally  into  the  raot 

[1]  Tb9  defisndant  claims  that  its  South 
rein  dips  to  the  south  at  an  an^  of  about 
80  degrees,  and  fbrms  a  junctltm  with  the 
Emily  vein  on  or  near  the  1,800-foot  levd  of 
the  Emily  workini^  Diagram  S  represmts 
Its  contention,  nioingb  this  sui^ests  that  as 
the  vein  ai^roaidies  the'siirf  ace  it  nnltes  with 
the  Shaft  rein  on  its  strike  toward  the  north- 
west from  a  point  near  the  500-foot  lev^  in 
the  Pilot  shaft*  this  condition,  if  found  to 
exist,  would  not  affect  the  merits  of  defend- 
ant's dalm;  for,  whether  the  vein  has  a 
separate  apex  or  not.  If  defendant's  theoty 
as  to  the  priority  of  right  between  plaintiff's 
claims  and  the  Pilot  as  stated  beHow  is  oor* 
rect,  it  is  oitlUed  to  the  Emily  vein  at  and 
below  its  point  of  union  with  the  South  vein. 

The  plaintiff  broo^t  tbe  action  to  quiet 
title  to  the  ore  bodies  found  on  the  1,800- 
foot  level  and  below,  claiming  them  by  virtue 
of  Its  extralateral  rights  under  the  Badger 
State  and  Emily  intents.  It  charges  that 
the  d^endant  asserts  smne  rl^t  or  title  to 
the  vein,  both  within  the  boundaries  of  the 
Emily  daim  and  upon  Qie  extralateral  por- 
tions thereof  bouath  ttie  Pilot,  has  extracted 
from  It  large  qnantitlM  of  valoable  on, 
which  it  has  ccmverted  to  Its  own  use,  and 
at  the  ^e  the  action  was  brou^t  was  en- 
gaged In  committing  like  trespasses.  In  its 
answer  tbe  defendant  by  way  of  counterclaim 
asserts  title  to  the  vein  and  ore  bodies  in 
question,  and  asks  that  its  title  be  quieted 
as  against  the  claim  of  plaintiff.  Its  claim 
proceeds  upon  the  the<»7  that  the  original 
locations  of  the  Badger  State  and  Emily 
claims,  though  older  than  that  of  the  PUot, 
were  void,  because  the  recorded  notices  there- 
of were  not  verified  as  required  by  the  statute 
then  In  force  in  Montana,  that  plaintiff's 
title  cannot  therefore  relate  to  a  date  earlier 
than  the  applications  for  the  Badger  State 
and  Emily  patents,  and.  that,  since  the  patent 
to  the  Pilot  claim  was  applied  for  and  Issued 
at  a  date  earlier  than  the  dates  at  which  the 
applications  were  made  for  patents  to  the 
former,  defendant  has  the  exclusive  title  to 
the  entire  vein  below  the  1,800-foot  level  by 
virtue  of  the  junction  of  its  South  vein  with 
the  Emily  vein,  whether  the  Junction  takes' 
place  within  the  Pilot  claim  or  south  of  the 
north  boundary  of  the  Emily. 

When  the  action  was  commenced,  both  par- 
ties applied  for  an  injunction  pendente  lite. 
After  a  hearing  upon  oral  evidence  and  af- 
fidavits the  court  enjoined  the  defendant 
from  conducting  any  mining  operations  upon 
the  Emily  vein  within  the  territory  bounded 
by  perpendicular  planes  passing  through  the 
line  E  D  and  the  line  Q  K  extended  Indef- 


Inltely  until  the  final  determination  of  tbe 
action.  The  order  also  contains  the  follow- 
ing: 

"Partbermore,  the  plaintiff  is  hereby  required 
to  maintain  pendente  lite  the  present  atatus  as 
to  the  said  Emily  vein  below  tbe  1,800-foot  level 
of  the  said  Badger  quartz  lode  claim,  wherever 
the  same  may  be  found  on  its  dip  within  the  snr- 
face  lines  of  the  Pilot  lode  claim  extended  ver- 
tically downward,  which  said  Pilot  lode  claim 
is  more  fully  described  in  the  answer  of  defend- 
ant Except  as  .hereinbefore  otherwise  pro- 
vided, the  applteation  of  the  defendant  for  a 
temporary  injunction  is  refused." 

Fr«n  this  order  the  defendant  has  taken 
two  a]K>ea]St  the  first  fnnn  that  portion  of  it 
grantii^  the  plaintiff  an  injunctira,  and  the 
second,  the  <me  we  are  now  contains,  from 
that  portion  of  it  quoted  above.  Hie  former 
Is  now  pending  on  rehearing.  It  Involves  tiw 
question  whether  tbe  defendant  is  eititied 
to  the  porti<m  of  the  vein  found  within  tiie 
angle  formed  Iqr  the  Hues  B  F  and  B  by 
virtue  of  its  common-law  rights. 

We  are  onable  to  perc^ve  why  counsel  has 
taken  two  appeals;  for  aU  tiie  questions  de- 
termined by  the  trial  court  could  as  well  have 
been  presented  by  one  appeal  and  upon  one 
record.  The  course  pursued  Is,  to  say  the 
least,  anomalous  and  of  doubttel  right.  It 
can  be  Justified  only  upon  the  theory  that  tiie 
order  Is  mads  up  of  two  dtstliKt  wders, 
from  each  of  whidh  an  appeal  lies  under 
section  7096  of  the  Bevlsed  Codes.  The 
writer  is  ^  the  oi)lnion  that  the  course  pvi^ 
sued  by  counsel  la  not  authorized  by  the 
statute  (section  7100);  for,  though  the  order 
lb  a  compound  of  two  <ffders,  it  Is  but  a 
single  <»rder  designed  to  dispose  of  the  whole 
preliminary  controversy,  and,  u  such.  Is 
reviewable  upon  one  appeal  only. 

[2]  But,  passing  this  matter,  because  It  Is 
not  referred  to  by  couusel  for  the  p^i^^'Ftfff, 
we  find  tliat  the  appeal  ia  without  merit  fin; 
two  reasons. 

While  the  order  does  not  specifically  so  de- 
clare, it  in  legal  effect  grants  a  redproeal 
Injunction  restraining  both  parties  from  ctm- 
ducting  mining  tolerations  upon  the  Emily 
vein  within  the  raot  claim  below  the  1,800- 
foot  level.  The  portion  of  the  order  quoted 
perhaps  does  nqt  express  the  court's  pur- 
pose in  the  most  appn^riate  terma  It  never- 
theless enjoins  vcpan.  the  plaintiff  the  duty  to 
preserve  the  Eknily  vein  in  Its  prtsent  condi- 
tion until  the  rights  of  the  parties  may  be 
finally  determined.  So  far,  therefore,  as  it 
relates  to  the  vein  wherever  found  within  the 
raot  claim,  the  plaintiff  is  effectively  re- 
strained from  conducting  any  mining  opera- 
tions upon  It  Hence  the  defendant  has  no 
cause  to  complain  of  it  If  the  plaintiff 
should  dlsr^ard  it  and  proceed  to  mine  up-, 
on  and  extract  ore  from  the  vein  at  any 
point  within  tbe  plane  of  the  south  boundary 
of  the  Pilot  ground,  the  court  would,  upon 
proper  showing,  subject  It  to  punlshmoit  for 
contempt,  and  thus  pres^'ve  the  vein  until 
It  can  be  determined  who  is  the  owner  of  It 

[S]  In  'the  Second  places  the  defendants 
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right  to  enter  the  Emily  groand  at  any  point 
detwnds  primarily  upon  the  questions  of  fact 
whether  Its  South  vein  nnites  on  Its  dip 
with  the  Emily  Teln,  and  whether  the  ploin- 
tlfr  Is  mining  and  remorlng  ore  from  it  at 
any  point  on  its  strike  to  the  east  of  the 
point  I  at  or  below  the  supposed  point  <jf 
union  on  the  1,800-foot  level.  The  evidence 
Is  Tery  TOlnmlnDna.  consisting  of  more  than 
700  printed  pages.  It  would  be  a  bootless 
task  to  nndertake  to  epitomize  evai  the  ma- 
terial parts  of  it  within  any  reasonable  com- 
pass. So  fiir  as  it  relates  to  the  Urst  ques- 
tion, it  Is  in  hopeless  conflict  The  plaintiff's 
evidence  controverts  even  the  existence  of  a 
rein  south  of  the  Pilot  Shaft  vdn  which  has 
Ita  apex  in  the  Pilot  ground.  But  conceding, 
for  the  sake  of  argument,  that  the  defendant 
has  satisfactorily  established  the  exlateace 
of  ita  South  vein,  It  has  been  so  slightly  de- 
veloped that  its  strike  and  dip  cannot  be 
definitely  ascertained  by  actual  oljservatlon. 
That  this  is  BO  is  demonstrated  by  the  con- 
flicting statements  of  the  witnesses  as  to 
what  may  be  observed  in  the  excavations 
made  in  the  Pilot,  and  by  the  diversity  In  the 
opinions  of  experienced  miners  who  hare 
been  In  the  employ  of  the  parties,  and  oi 
engineers  and  geologists  who  made  personal 
examination  of  all  the  workings  in  both 
claims  within  the  area  In  controversy  for  the 
purx)ose  of  enabling  them  to  testify  at  the 
bearing.  No  less  sharp  is  the  conflict  as  to 
the  nnion  of  the  two  veins  at  the  1,800-foot 
level  or  any  other  point  below.  The  court 
resolved  the  conflict  in  favor  of  the  plaintiff, 
as  is  made  manifest  by  the  portion  of  the  or- 
der enjoining  defendant;  and  since,  in  oor 
opinion,  the  evidence  does  not  preponderate 
against  the  flndlng,  we  do  not  feel  at  liberty 
to  disturb  it 

To  the  east  of  the  point  I  the  Ebnily  vein  is 
^posed  In  the  workings  of  the  plaintiff  by 
one  drift  on  the  1,800-foot  level,  and  another 
cn  the  2,000-foot  level;  the  two  being  con- 
nected by  raises.  So  far  as  the  evidence  dis- 
closes, no  ore  has  been  or  Is  being  extracted 
from  this  part  of  It  Tbe  defendant  has  not 
developed  Its  South  vein  in  this  direction 
at  all.  If  there  is  no  union  of  tbe  veins  with- 
in the  Pilot  ground  to  the  northwest  of  point 
I,  the  existence  of  such  a  uni'bn  to  tbe  south- 
east of  that  point  Is  a  matter  of  speculative 
opinion,  rather  than  tbe  subject  of  proof  by 
Bubstantlal  evidence.  But,  however  this  may 
be,  the  role  has  been  uniformly  observed  by 
this  court  In  this  class  of  cases  that,  where 
there  Is  a  substantial  conflict  in  the  evidence, 
the  discretionary  power  lodged  In  the  district 
court  to  grant  or  refuse  to  grant  an  in- 
junction will  not  be  disturbed  once  it  has 
been  exercised,  except  In  case  of  manifest 
abnse.  Cambers  v.  Lowry,  21  Mont  478, 
54  Pac.  816;  Parrot  S.  &  O.  Co.  v.  Helnze,  24 
Mtmt  485t  82  Pac  818;  Parrot  S.  A  C.  Go. 

Helnze.  25  Mont.  130,  64  Pac.  826,  63  U 
B.  A.  491.  87  Am.  St  Bep.  S86;  Montana  On 
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In  Parrot  S.  &  0.  Go.  r.  Belnze,  25  Mont. 
139,  64  Pac  326,  53  li.  R.  A.  491.  87  Am.  St 
Rep.  386,  supra,  the  district  court  had  grant- 
ed an  Injnnctiini'  upon  conflicting  evidence. 
Upon  appeal  this  court  said: 

"Upon  the  evidence  submitted  tbe  district 
court  might  have  found  in  favor  of  defendants' 
contention.  As  It  did  not,  however,  and  as  there 
ia  substantial  evidence  tending  directly  to  bu|>- 
port  plaintiff's  contention,  we  do  not  feel  justi- 
fied in  holding;  that  the  showing  made  by  plain- 
tiff was  not  reasonable,  or  that  the  court  abus- 
ed its  discretion  in  finding  as  it  did.  The  rule 
heretofore  applied  by  this  court  in  this  class 
of  cases  is  that  the  granting  of  a  preliminary 
injunction  is  so  largely  a  matter  of  discretion 
that  it  will  be  sustained  upon  appeal  where 
there  has  been  a  reasonable  showing  made  in 
support  of  the  application  in  the  court  below." 

We  find  no  abuse  of  discretion  In  this  case. 

[4]  Gounsel  for  the  defendant  argues  In  his 
brief  that  the  original  notices  of  location  of 
the  Badger  State  and  Emily  claims  were 
void,  as  a  matter  of  law,  because  they  were 
not  pn^rly  verified,  and  that  inasmuch  as 
this  is  so,  the  defendant  Is  entitled  to  an  in- 
junction as  of  course.  This  contention  as- 
sumes as  established  both  the  existence  of 
the  South  vein  with  the  strike  and  dip 
claimed  for  It  and  Its  union  with  the  Elmily 
vein  at  or  near  the  1,800-foot  level.  As  we 
have  already  pointed  put,  tbe  court  neces- 
sarily found  that  the  veins  do  not  unite; 
hence  It  Is  wholly  immaterial  on  this  ap- 
peal at  what  dates  the  respective  patents 
were  Issued.  If  the  veins  do  not  unite,  the 
defendant's  position  is  wholly  untenable,  and 
its  operations  upon  the  Emily  vein  are  tres- 
passes upon  tbe  plalutUTs  rights.  Whatever 
may  be  tbe  ultimate  result  of  a  trial  upon 
the  merits,  we  sliaU  not  undertake  to  de- 
termine on  this  appeal  the  priority  of  title 
and  the  resulting  rights  as  between  the  plain- 
tiff and  the  defendant 

[S]  Counsel  for  plaintiff  offered,  and  the 
court  admitted  in  evidence,  exemplified  copies 
of  records  of  the  United  States  Land  Office 
upon  applications  for  patents  for  the 
plalntlfTs  claims.  These  records  contained 
copies  of  tbe  location  notices  and  other 
documents.  Counsel  for  the  defendant  ob- 
jected to  the  admission  of  some  of  them,  and 
particularly  to  copies  of  the  notices  on  tbe 
ground  that  they  were  Immaterial.  His  ot>- 
Jection  was  overruled.  He  insists  that  the 
order  should  be  reversed  because  of  this  rul- 
ing. In  answer  to  this  contention  it  Is  suf- 
ficient to  say  that  upon  the  issumptlon  that 
counsel's  objection  was  well  made,  this  court 
will  presome  that,  when  the  trial  judge  came 
to  make  np  his  conclusion,  he  excluded  from 
consideration  all  the  immaterial  and  in- 
competent evidence.  Montana  Ore  Pur.  Ca 
V.  Boston,  etc.,  CSo.,  supra;  Flnlen  v.  Helnze, 
28  Mont  548,  73  Pac.  123;  Moss  r.  Good- 
hart  47  Mont  267,  131  Pac.  1071.  This  Is 
the  rule  observed  In  equity  cases,  when  there 
li  ndDcient  competent  evidence  to  enstaln 
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the  trial  court's  findings,  and  tt  does  not  ap- 
pear that  the  decision  was  based  in  part 
upon  the  objectionable  evidence. 

Several  other  questions  are  presented  and 
argued,  but  we  do  not  think  them  of  aof- 
flclent  merit  to  require  special  notloe- 

Tbe  order  Is  affirmed. 

Affirmed. 

8ANNBB  and  HOLLOWAT.  JJ.,  ooncnr. 


<S1  Uont  til) 

PINLBX  T.  SCHOOL  DIST.  NO.  1  OF  MIS- 
SOULA COUNTY.   (No.  357a) 

{Supreme  Court  of  Montana.    De&  4,  1910. 
On  Motion  for  Rehearing,  Jan.  7, 1016.) 

1.  Schools  and  School  DxarraioTS  <3=>138  — 

CONSTBUCTION  AOAIN8T  PaBTT  DRAWINQ — 

Statute. 

Under  Rev.  Codes,  $  5043,  providing  that 
the  Ullage  of  a  contract  should  be  interpreted 
most  strongly  against  the  party  who  caused  the 
uncertainty  to  exist,  where  the  meaning  of  a 
rule  of  a  school  board,  bearing  on  the  contract  of 
employment  of  a  teacher  in  suit,  was  obscare, 
such  language  was  to  be  construed  most  strong- 
ly against  the  board. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  288;  Dec  Dig. 
«=>139.] 

2.  SoHooul  AND  School  Distbicts  <g=135— 

TEACaEBS— COHTaACT  OF  BMPLOTMENr— VA- 
UDITT— STATDTBS. 

A  contract,  whereby  a  school  board  employs 
a  teacher  for  a  year  of  12  months,  intending 
that  her  salary  shall  constitute  compensation  for 
the  full  period,  during  2^  months  of  which  she 
is  not  ezi>ected  to  render  any  services,  and  is 
free  to  engage  in  any  other  remunerative  em- 

Sloyment,  is  void,  for  a  school  district,  under 
lev.  Codes,  |  848,  is  a  public  corporation  that 
may  exercise  only  such  authority  as  is  confer- 
red upon  it  expressly  or  by  necessary  implica- 
tion, while  by  Rev.  Codes,  S  904,  as  amended, 
and  section  849,  regulating  when  teachers  must 
attend  school,  the  grant  of  authority  to  a  dis- 
trict to  pay  a  teacher  for  time  consumed  in  at- 
tending institute  and  for  legal  holidays  falling 
on  school  days  excludes  the  exercise  in  any  oth- 
er instance  of  the  power  to  compensate  a  teach- 
er for  time  not  actually  devoted  to  school  work. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
ScWl  Districts,  Gent  Dig.  H  130,  292-297; 
Dk.  Dig.  «=»135.] 

3.  CoNTBAcis  4=s>163— Valid  ConqTBHonoN 
— STATura. 

Of  two  possible  constructions  of  a  contract 
that  do  no  violence  to  the  intention  of  the  par- 
ties, one  rendering  the  agreement  valid,  and  the 
other  rendering  it  void,  toe  former  will  be  adopt- 
ed, under  Rev.  Codes,  |  5032,  providing  that  a 
contract,  must  receive  such  an  interpretation 
as  will  make  it  lawful  and  operative,  if  it  can 
be  done  without  violating  the  intention  of  the 
parties. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {  784;  Dec  Dig.  «»153.] 

4.  Schools  and  School  Distbicts  ^144  — 

Contracts— CoNSTaucTiON  to  Wobk  For- 

feitube— Statute  . 

Under  Rev.  Codes,  S  4906,  providing  that 
a  condition  involving  a  forfeiture  must  be  strict- 
ly interpreted  against  the  party  for  whose  bene- 
fit it  is  created,  where  a  school  teacher  was  em- 
ployed by  a  school  district  for  a  school  year  of 
190  days  at  a  salary  of  $900  under  rule  2  of  the 
board  that  a  teacher  dismissed  or  resigning  be- 
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fore  the  close  of  school  should  receive  pay  only 
for  the  actual  time  in  service,  and  ^e  redgn- 
ed  after  146  days  of  service,  her  contract  of  ent- 
ployment  will  not  be  construed  as  providing  a 
penalty  for  ber  failure  to  complete  the  school 
term,  that  is,  providing  a  forfeiture  of  her  claim 
to  salary  payable,  under  another  role  of  the 
boardj  after  the  conclusion  of  the  term  which 
she  did  not  finish,  since  rule  2  did  not  clearly 
provide  for  a  forfeiture  or  penalty. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  U  308-414;  Dec 
Dig.  «»144.] 

S.  Schools  and  School  Dunaim  «»144  — 
Public  Schools— TEACHEBS—Coimucr  or 
EupLOTiiENT—CoNSTBUCTtoN— Statute. 
Rev.  Codes,  {  875,  giving  authority  to  a 
district  sebotd  bmrd  to  emplOT  teachers  snd 
order  their  salaries  paid,  does  not  prescribe  tbe 
manner  of  payment  whether  monthly,  quarterly, 
or  otherwise,  but  reserves  the  subject  for  dispo- 
sition by  agreement  of  the  parties.  Rule  1  of 
a  school  board  provided  that  teachers  should  be 
paid  in  12  equal  payments,  one  at  the  end  of 
each  calendar  month,  except  the  August  salary, 
which  should  be  i>aid  September  15th ;  rule  2, 
that  a  teacher  resigning  her  position  before  the 
close  of  school  should  receive  pay  only  for  the 
actual  time  in  service;  rule  3,  that  teachers 
beginning  after  the  opening  of  school  should  re- 
ceive only  such  proportion  of  the  vacation  sal- 
ary as  the  weeks  taught  bore  to  the  number  of 
weeks  school  in  the  year;  and,  role  4.  tliat 
a  teacher  absent  for  other  reason  than  10  days 
for  sickness  or  death  in  her  family  shall  have  de- 
ducted i/iso  of  a  yearly  salanr  for  each  day's 
absence.  A  teacher  employed  for  a  school  year 
taught  from  the  opening  of  the  term  until  April, 
a  period  of  145  da^,  when  she  resigned  and 
sued  for  salary,  cluming  that  ber  salary  for 
the  time  taught  shoold  bear  the  same  proportion 
to  ber  total  salary  of  $900  as  the  number  of 
days  she  taught  bore  to  the  days  in  the  term. 
Held,  that  such  construction  of  her  contract  of 
employment  subject  to  the  rules,  was  correct 
since:  (1)  Rule  2  was  amblguons  and  to  be 
construed  against  the  school  board  which  drew 
it ;  (2)  such  construction  of  the  contract  would 
preserve  Its  validity  without  violating  the  ap- 
parent intention  of  the  parties;  (3)  it  avoided 
a  forfeiture,  which  was  not  clearly  provided  for 
by  rule  2 ;  while  (4)  roles  3  and  4  clearly  in- 
dicated that  a  teacher  should  be  paid  as  claimed. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  308-314;  Dec 
Dig.  «S9144;  Contracts,  Cent  Dig.  {  1495.] 

On  Motion  fbr  Beheaiing. 

9.  APPBAZ,  and  EteBOR  «S9770— RBSPOZrDlIfT*S 

Failtjbe  to  File  Bbief— Effect— Pbeclc- 

8I0N  FBOM  OBAL  AeGUMENT. 

Under  Rule  10  of  the  Supreme  Court,  subd. 
5  (123  Pac  zii),  providing  that  when  a  re- 
spondent is  in  deniult  in  filing  bis  bri^,  be  wDI 

not  be  beard,  except  on  consent  of  bis  adversary, 
or  by  request  of  the  court,  where  respondent 
filed  no  brief,  its  counsel  had  no  right  to  argue 
the  cause  orally. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3104,  8106.  3107;  Dee. 
Dig.  «=»7T0.] 

7.  Appeal  and  Ebbob  ^3»832— BBizn-^>Bi- 

CLUSION  FBOU  RBHBABINO  BT  FaXLCBB  TO 

Tender. 

Where  respondent  baa  not  tendered  a  brief, 
its  motion  for  rehearing  will  not  be  granted,  as 
under  Rule  10  of  the  Supreme  Court  subd.  5, 
(123  Pac.  xii),  it  could  not  demand  the  right  to 
he  beard  if  a  rehearing  were  granted. 

[Ed.  Note.— For  other  cases,  see  Appeal  snd 
Error,  Cent  Dig.  S§  3216-3228;  Dea  Dig.  «=> 
832.] 
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Apiwal  from  District  Court,  Missoula 
County;  A.  S.  Duncan,  Judge. 

Action  by  Phoebe  Finley  against  Scliool 
District  No.  1  of  Missoula  County,  Montana. 
Judgment  for  plaintiff  for  part  of  her  claim, 
and,  from  an  order  denying  her  a  new  trial, 
she  appeals.  Reversed  and  rananded. 

W.  T>.  Murpby  and  Tolan  &  Gaines,  all  of 
Missoula,  for  appellant  Henry  O.  Stiff,  of 
Missoula,  for  respondent. 

HOLLOWAT,  3.  In  Tune,  1911,  Miss 
Pbopbe  Elnley  was  employed  as  a  grade 
teacher  In  the  Mlssoola  pi^Uc  schools  for 
the  ensnlng  school  year,  at  a  salary  of  (900. 
She  taught  from  the  opening  of  the  term  in 
September,  1911,  autil  April,  1912,  when  she 
Tolontarily  resigned.  A  oontroTersy  arose 
over  the  amount  of  compensation  to  whidi 
she  was  entitled,  and  die  brought  this  ac- 
tion to  recover  1162.60,  which  she  alleged 
was  the  tMdance  due  her.  The  trial  court 
found  bi  ber  favor  fbr  $18.75,  the  amount  ad- 
mitted by  the  school  board.  From  an  order 
denying  ber  a  new  trial,  plaintiff  appealed. 

There  is  not  any  disputed  quesCion  of  fact 
presented.  The  contract  of  employment  was 
in  writing  and  by  reference  made  tbe  rules 
of  tbe  school  board  a  part  of  it  The  scbool 
term  commraced  In  September  and  contin- 
ued for  190  school  days.  From  the  dose  of 
one  term  In  June,  to  the  opening  of  the  next 
term  in  S^tember,  there  was  a  summer  va- 
cation period  of  approximately  2^  months 
during  which  time  the  teadiera  were  not  re- 
quired to  be  in  Missoula,  did  not  render  any 
services  to  tbe  district,  and  were  not  under 
the  direction  or  control  of  the  sdiool  board. 
Plaintiff  tan^t  for  146  sdiool  days  and  in- 
sists that  her  salary  for  that  time  should 
bear  the  same  proportion  to  $900  as  145 
bears  to  190. 

[1]  The  contract  of  employment  was  en- 
tered Into  before  the  adoption  of  the  new 
school  «ode,  and  Is  governed  by  the  Revised 
Codes  and  amendments  thereto  made  prior 
to  June,  1011.  A  school  year,  as  defined  by 
section  915,  Revised  Codes,  commences  on 
September  1st  and  ends  on  August  31st  fol- 
lowing. A  school  month  consists  of  20 
school  da^,  or  4  weeks  of  5  days  each. 
Laws  1909,  p.  33.  Certain  of  the  board  rules 
to  which  reference  will  be  made  are  ar- 
ranged and  numbered  by  us  for  convenience. 
Rule  1  provides : 

"(1)  Teachers,  principals  and  superriBors  shall 
be  paid  io  twelve  equal  payments,  one  at  tbe 
end  of  each  calendar  month  except  the  August 
salary  which  shall  be  paid  September  15th.** 

The  authority  of  the  board  to  employ 
teachers  and  order  their  salaries  paid  Is  con- 
ferred by  Section  876,  Revised  Codes.  The 
manner  of  their  payment  whether  monthly, 
quarterly,  or  otherwise.  Is  nof  prescribed; 
but  the  subject  is  reserved  for  disposition  by 
agreement  of  the  parties,  with  a  single  ex- 
ception not  Important  here.  It  was  therefore 
competent .  for  the  board  to  provide  that 


plaintiff's  salary  should  be  jwid  in  twelve 
monthly  installments;  and  It  was  likewise 
within  the  authority  of  the  parties  to  agree, 
as  tiey  did  In  rule  2,  that : 

"A  teacher  who  Is  dismissed  or  resigns  her  po- 
sition before  the  close  of  tbe  school  shall  re- 
ceive pay  only  for  tbe  actual  time  in  service.'* 

This  controversy  arises  over  the  meaning 
of  the  phrase  "for  the  actual  time  in  serv- 
ice," when  Invoked,  as  it  must  be,  to  deter- 
mine the  amount  of  compensation  to  which 
plaintiff  was  entitled.  If  this  rule  be  di- 
vorced from  tbe  others,  the  meaning  of  this 
phrase  is  most  obscure.  The  language  of  The 
rule  is  that  of  .the  school  board,  and  the  un- 
certainty will  be  construed  most  strongly 
against  the  party  responsible  for  it  Section 
5043,  Rev.  Codes ;  Lyon  v.  Dally  Copper  Co., 
49  Mont  108,  126  Pac.  931. 

[2,  3]  If  it  was  the  Intention  of  the  school 
board  that  the  salary  allowed  to  plaintiff 
should  constitute  compensation  lor  the  full 
period  of  12  months,  during  2^  months  of 
which  time  she  was  not  expe<n:ed  to  render 
any  services  whatever  and  was  free  to  en- 
gage in  other  remunerative  employment,  then 
the  contract  was  void ;  for,  however  liberal 
the  individual  members  of  the  Gbard  might 
be  with  their  own  private  funds,  they  were 
without  authority  to  make  a  donation  of  the 
public  funds  of  the  district  nnder  the  pre- 
text of  compensating  for  services  which  were 
never  to  be  rendered.  Case  v.  SSiool  Dis- 
trict 14  Mont.  138,  35  Pac.  906.  A  school 
district  Is  a  public  corporation  (Rev.  Codes, 
I  848),  but  with  very  limited  powers.  It 
may,  tlirough  Its  board,  exercise  only  sucb 
auUiorlty  as  is  conferred  by  law,  either  ex- 
pressly or  by  necessary  Implication.  Jay  v. 
School  District  24  Mont  219,  61  Pac.  250. 
By  section  949,  Revised  Codes,  and  section 
904  as  amended  (I<aws  1909,  p.  33),  a  teacher 
may  be  paid  for  tbe  time  consumed  In  at- 
tending Institute  and  for  legal  holidays 
which  fall  on  school  days,  but  this  grant  of 
authority  to  compensate  for  time  not  actual- 
ly devoted  to  school  work  excludes  the  exer- 
cise of  It  in  any  other  instance.  However,  If 
of  two  constructions  one  will  render  a  con- 
tract valid  and  the  other  void,  the  former 
will  be  adopted  If  it  can  be  done  without 
violence  to  the  ascertained  intention  of  the 
parties.  Section  5032,  Rev.  Codes.  It  Is  our 
judgment  that  the  contract  in  question  Is 
fairly  susceptible  of  a  construction  wBlcb 
will  preserve  its  validity. 

If  it  was  the  intention  of  the  parties  that 
tbe  compensation  fixed  by  the  agreement 
should  constitute  the  salary  for  plaintiff^ 
services  as  a  teadier  for  the  term  to  be 
taught  during  the  school  year  1911-1912,  and 
that  the  payment  In  12  equal  installments  was 
a  mere  device  to  which  recourse  was  bad  for 
the  convenience  of  the  parties  or  either  of 
them,  then  the  contract  is  not  open  to  the 
charge  that  it  provides  for  disbursing  public 
funds  without  the  necessary  quid  pro  quo. 
Tlat  this  latter  congtructlon  is  a  reasonable 
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one  aiQiears  from  other  board  roles  which 
entered  into  and  became  a  part  of  the  con- 
tract. Rules  3  and  4  provide : 

"<3)  Teachers  who  begin  to  teach  after  the 
opening  of  school  ahnl]  iweive  only  such  nro- 
portion  of  the  vacation  salary  as  the  nnmber 
of  weeks  taught  bears  to  the  number  of  weeks 
of  flchoo)  In  the  year. 

"(4)  Teflcbers  shall  be  allowed  ten  days*  ab- 
seQC«  daring  each  term  for  personal  sickness  or 
death  in  the  family,  without  loss  of  pay.  When 
a  teacher  is  absent  from  school  for  any  other 
reason  tban  the  above  mentioned,  an  amount 
equal  to  ^/i»o  ot  the  yearly  salary  shall  be  de- 
ducted from  his  or  her  salary  for  each  day's  ab- 
sence." 

E&ch  at  these  rules  Indicates  very  dear- 
ly that  the  salary  of  a  teacher  was  Intended 
solely  as  compensation  for  services  rendered 
for  the  school  term,  and  that  a  teacher  who 
taught  le^  than  tbe  entire  term  of  190  days 
should  be  paid  for  her  Ume  a  sum  which 
would  bear  the  same  proportion  to  the  entire 
salary  as  the  number  of  days  tai^t  would 
bear  to  190. 

[41  Respondent  school  board  has  not  ap- 
peared in  this  court,  and  tbe  theory  of  Its  de- 
fense or  the  theory  upon  which  the  trial  court 
proceeded  Is  not  made  apparent,  except  in  so 
far  as  It  Is  indicated  by  the  judgment;  which 
awarded  plaintiff  compensation  for  7^ 
school  months  at  $7S  per  month.  The  court 
must  have  proceeded  upon  the  theory  that 
the  contract  provides  a  penalty  for  the  fall- 
ore  of  a  teacher  to  complete  the  school  term, 
or,  what  amounts  to  the  same  thing,  a  forfei- 
ture of  all  claim  to  any  portion  of  the  salary 
which  would  be  payable  after  the  conclusion 
of  the  term.  If  this  was  the  theory  adopt- 
ed, we  think  tt  erroneous.  Forfeitures  are 
looked  upon  by  the  courts  with  111  favor  and 
will  be  enforced  only  when  the  strict  letter 
of  tbe  contract  requires  It  To  provide  for  a 
forfeiture,  tbe  Intention  of  the  parties  that 
the  language  employed  shall  have  that  effect 
must  be  plainly  expressed,  and  »  condition 
Involving  a  forf^tura  will  be  strictly  inter* 
preted  against  the  party  for  whose  bweflt 
tt  Is  created.  Rev.  Codes,  }  4908. 

[B]  It  cannot  be  said  that  the  tntoitton  of 
the  parties  to  provide  for  a  fmfeiture  or 
penalty  is  clearly  expressed  in  rnle  2,  above, 
and  such  an  Intention  wlU  not  be  Imputed 
to  them.  In  so  far  as  the  language  of  the 
section  Is  ambiguous  or  the  meaidng  of  tlie 
concluding  phrase  uncertain,  It  will  be  con- 
strued most  stnmgly  against  the  board.  The 
contract  may  felrly  be  construed  to  mean 
that  the  compensation  for  a  teacher  who 
retdgns  or  is  dismissed  for  cause  before  the 
end  of  the  school  term  shall  bear  the  same 
prop<fftion  to  the  entire  salary  as  the  number 
of  days  taught  bears  to  the  entire  number  of 
school  days  In  the  school  year. 

The  order  overruling  the  motion  fbr  a  new 
trial  is  reversed,  and  the  cause  Is  re- 
manded for  further  proceedings  in  harmony 
with  the  views  herein  expressed. 

Reversed  and  remanded. 


BRA14TLT,  C  J.,  and  SAKNEB,  con- 
cur. 

On  Itfotlon  for  Rehearing. 

HOLLOWAY,  J.  [I,  7]  In  tbe  opinion  here- 
tofore rendered  casual  reference  was  made 
to  the  fact  that  respondent  had  not  appeared 
in  this  court  or  apprised  us  of  Its  theory  of 
the  case.  In  support  of  a  motion  for  a  re- 
hearing, counsel  for  respondent  urges  that  he 
was  personally  present  in  the  courtroom  at 
the  time  the  cause  was  set  for  bearing  and 
prepared  to  argue  the  cause  orally  if  oral 
argument  had  been  deemed  necessary.  We 
employed  the  term  "appearance"  In  its  legal 
slgnlflcatioD.  Section  301,  Rev.  Codes.  Re- 
spondent had  not  filed  a  brief  and  its  coun- 
sel did  not  have  a  right  to  argue  tbe  cause 
orally.  Rule  10,  subdlv.  6,  Rules  of  the  Su- 
preme Court  (123  Pac.  xil).  To  grant  the 
motion  for  a  rehearing  would  be  an  idle 
ceremony,  for  counsel  has  not  yet  tendered 
a  brief  and  would  not  be  in  a  position  to 
demand  the  right  to  be  heard  if  a  rehearing 
were  granted.  However,  no  sufQclent  ground 
for  a  rehearing  is  presented  (Big  Blackfoot 
MlUlng  Ca  V.  Blue  Bird  Uln.  Co^  19  &lont. 
454,  48  Pac.  778 ;  CoUlns  v.  Metropolitan  L. 
Ins.  Ca,  32  Mont  340,  80  Pac;  1092.  108  Am. . 
St.  Rep.  678),  apd  tbe  moti(m  Is,  aoocwdlnslj, 
denied. 

BKANXLY,  a  and  SAMl^SB.  oon- 
cur. 

(51  Hont.  W) 

LEHRKIND  v.  McDONNELU  (No.,  8563.) 
(Supreme  C^>urt  of  Montana.  Oct  28,  1915.) 
L  Sales  4=s»412— Action  Foa  Failumc  to  Dx- 

LIVEB  —  PLEADINO— ANSWBff— SUFFICIBNCT. 

In  a  buyer's  action  for  failure  to  deliver 
t>ar1ey  agreed  to  be  sold,  defendant  seller's  an- 
swer, admitting  the  execution  of  the  contract 
but  denying  the  allegation  that  he  defaulted  by 
failnre  to  deliver  barley  according  to  its  temUt 
alleging  that  he  did  not  so  deliver  beeaose  oC 
plaintiff's  refusal  to  accept  delivery^  was  sofii- 
dent  to  raise  an  Issue. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cut 
Dig.  $  1165 ;  Dec  Dig.  ©=9412.] 

2.  Sales  <s=»412— Action  for  Pailcbb  to  Db> 

LIVES— PLEAOIirO—AiraWEB—RirFncXEHCT. 

In  a  buyer's  action  for  failure  to  deliver 
barley,  the  seer's  answer,  admitting  tlie  execu- 
tion of  the  contract  but  denying  that  be  default- 
ed by  a  failure  to  deliver  barley  according  to 
its  terms,  alleging  he  did  not  so  deliver  beeaose 
of  the  buyer's  refusal  to  accept  delivery,  and 
demanding  judgment  after  paying  $175  to  tbe 
clerk  as  Ue  balance  due  tbe  buyer  of  the  $500 
cash  payment  made  by  him  aftcar  dedncting  tbs 
seller's  damages,  with  Interest  and  coRts  in  tbe 
action,  was  sufllclent  to  warrant  the  relief,  «oe^ 
if  the  seller  offered  to  perform  according  to  tks 
contract,  and  was  prevented  by  the  buyer,  ba 
was  entitled  to  be  reimbursed  for  all  loss,  and 
it  was  not  necessary  to  allege  that  be  had  elect- 
ed to  avail  himself  of  either  option  given  him  by 
Rev.  Codes,  S  6059,  to  abandon  the  contract  and 
sell  elsewhere,  or  to  sue  for  the  difference  be- 
tween the  contract  price  and  tbe  value  of  tbs 
goods  to  him. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent 
Dig.  S  1165;  Dec  Dig.  «=»412.] 
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3.  Saub  «=»8T— Aoixon  job  Faii.dbx  to  Dk- 

XJTEft— GtIDEITCC. 

In  a  buyer's  action  for  fnilnre  to  ddiver 
barley  contracted  to  be  sold,  although  the  sell- 
er's counterclaim  did  not  plead  mutoal  mistake, 
where  the  bayer*a  brother  was  cross-examined 
to  secure  an  admission  that  the  sale  had  been 
made  by  sample,  and  that  in  writlDK  the  con- 
tract he  had  inserted  In  it  a  description  of  the 
~  barley,  instead  of  a  statement  tbat  it  was  to 
be  of  the  same  ouality  as  the  sample,  which 
examination  only  brought  ont  more  fully  the  ne- 
ffotiatioss  between  the  parties,  the  question 
whether  a  mistake  bad  been  made  not  havinjf 
been  agitated  thereafter,  soch  cKfflS-ezamiaation 
was  not  erroneoas. 

TEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  St  23ft-247,  104©;  Dec.  IMg.  ^87.] 

4.  APFEAI.  and  EEROB  <g=>1060  —  HABMtiBSS 

Ebbob— Evidence  or  Mabkbt  Pbicb. 

In  a  buyer's  action  for  failure  to  deliver 
grain  contracted  to  be  eold,  where  a  witness 
testified  as  to  the  market  price  of  such  grain  *at 
a  particular  time,  and  he  was  then  permitted 
to  state  that  he  made  defendant  an  offer  for  it 
St  $1.05  per  hundredweight,  the  admission  of 
such  statement  was  not  erroneous,  though  It 
would  have  been  had  it  been  the  ona  statement 
made  by  the  witness,  and.had  not  followed  his 
statement  of  the  market  price. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1068,  1069,  41KM157* 
4166;  Dec.  Dig.  «s»106d] 

6.  BtIDENOB  *=>448— OoNTEAOTO— OONflTOUC- 

TioN— Statutes. 

Under  Bev.  Ckides,  U  502^  6036,  and  7877, 
relating  to  the  constmctfon  of  contracts,  if  the 
terms  of  a  contract  are  all  dear  and  nnambigu- 
ons,  the  parties*  intention  mast  be  ascertained 
from  the  writing  alone,  but,  when  the  instru- 
ment contains  expressions  of  doubtful  import, 
the  court  must  ascertain,  by  resorting  to  proof 
of  the  drcamstances  attendiDg  the  making  of 
the  agreement,  what  was  the  mutual  intenticm 
of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Oent.Dig.  §3  2066-2082,  2084;  Dec-Dig.  «s=>44S.J 

6.  Sales  «=»S8  — Sam  bt  Sample  —  Inten- 
tion or  pABTiEa— Question  fob  Jubt. 

Id  a  buyer's  action  for  failure  to  deliver 
barley  contracted  to  be  sold,  whether  the  Dirties 
used  the  expression  "good  brewing  barley"  in 
the  contract  in  its  technical  sense  or  to  mean 
barley  of  the  qaality  represented  by  the  sample 
shown  plaintiif  held  for  the  Jury  under  the  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Sales,  Oent. 
Dig.  SS  24S-250;  Dec  Dig.  «8»88.] 

7.  evidence  4sal6— Judioxai.  Notxob— Use 

OP  Words. 

Iq  a  buyer's  action  for  failure  to  deliver 
barley  contracted  to  be  sold,  the  court  could  not 
take  judicial  notice  that  the  parties  intended  to 
nso  the  words  "good  brewing  Iwiiey"  In  the 
contract  in  the  technical  sense  that  the  expres- 
sion was  used  among  brewers  and  malaters,  nor 
whether  the  expression  even  had  such  a  technical 
meaning. 

[Ed.  Note.— For  other  eases,  see  Ehridence, 
Cent  Dig.  !  20;  Dec  Dig.  <3=>16.] 

&  Sales  ^=387  —  Failube  to  Dbliveb  —  Ac- 
tion-Evidence. 

In  a  buyer's  action  for  failure  to  deliver 
barley  contracted  to  be  sold,  where  a  dear  iseue 
was  presented  as  to  the  intention  of  the  parties 
in  unng  in  the  contract  the  expression  "good 
brewing  barley,"  evidence  showing  tiie  circum- 
stances under  which  the  parties  negotiated  was 
admisuble,  not  to  contradict,  enlarge,  or  vary 
the  terms  of  the  written  instrument,  but  to 


show  die  InteoUon  of  Um  parties  In  odng  the 
term. 

Id.  Note;— For  other  eases,  see  Sales,  Oent 
I.  H  239-247,  1046;  DecDir 

9.  Sales  «=»422— Aotion  fob  Failubi  to  De- 

LIVEB— VMDICT— CONSTBUOTrON. 

In  a  buyer's  at^on  for  failure'  to  deliver 
barley  contracted  to  be  sold,  a  verdict  finding 
the  issues  generally  for  the  plalnUflF  and  fixing 
the  award  to  him  in  an  amount  inconsistent 
with  the  general  finding,  tiie  evidence  and  in- 
structions, however,  indicating  that  the  purpose 
of  the  jury  was  to  award  to  the  plaintiff  out  of 
the  cash  payment  to  defendant  be  sued  to  re- 
cover only  a  sum  in  excess  of  the  amount  tender- 
ed bs  defendant,  because  they  did  not  think  de- 
fendant damaged  in  the  amount  claimed,  and 
otherwise  to  find  for  defendant,  such  verdict 
could  stand,  since  a  verdict  is  not  to  be  tedi- 
nically  construed,  but  to  be  ^ven  such  a  reason- 
able construction  as  will  carry  out  the  obvious 
intention  of  the  Jury. 

[Ed.  Note— For  other  cases,  see  Sales,  Oent. 
Dig.  I  1204;  Dec  Dig.  «=>422.] 

Appeal  from  District  Ooort;  Oallatln  Cbnn* 
ty ;  B.  B.  Law,  Judge. 

Action  by  Jullns  Lefarklnd  against  Ed- 
ward '  McDonnell.  From  a  Judgment  for 
plainttfl  and  an  order  denying  his  motion 
for  a  new  trial,  plointUf  ^peala.  Judgment 
and  order  aflOnned. 

John  A.  Luce,  of  Bozeman,  for  appellant 
Geo.  D.  Pease,  of  Bozeman,  for  respondent 

BRANTLY,  C.  J.  Plalutlfr  brought  this 
action  to  recover  damages  for  an  alibied 
breadi  of  the  following  cratract: 

**Boieman  Brewety. 
"JnUus  Lehrklnd,  Proprietor.  EMabllshed  1896. 

**Boieman,  Hont,  Nov!  12,  1912. 
"This  agreement  made  and  entered  into  by  and 
between  Julius  Lchrkind,  party  of  the  first  part, 
and  Ed  McDonnell,  party  of  the  second  part, 
provides:  That  the  party  of  the  first  part  here- 
by agrees  to  purchase  from  the  party  of  the 
second  part  his  crop  of  good  brewing  barley  2 
Bowed  Chevalier,  amounting  to  2,600  bushels, 
at  the  price  of  $1.07^  per  hundred  pounds, 
cleaned,  delivered  at  the  Boseman  Brewery,  de- 
livery at  option  party  1st  part  on  or  about 
March  1,  13.  Ana  the  party  of  tbe  seccmd  part 
hereby  agrees  to  sdl  the  above  barley  as  stipu- 
lated. Ed.  McDonnell. 

"Jndfus  Lehrkind, 

"By  Hy.  Lehrkind." 

"Paid  $500.'* 

It  ia  alleged  in  the  complaint.  In  substance, 
that  at  the  time  the  contract  was  entered 
into  tbe  plaintur  paid  to  the  defendant  as  a 
part  of  tbe  purchase  price  stipulated  for 
therein  the  sum  of  $500 ;  that  he  was  ready 
and  willing  to  make  payment  upon  delivery 
of  barley  of  the  qnality  and  amount  neces- 
sary to  meet  tbe  requirements  of  the  con- 
tract; that  defendant  failed  and  retnsed  to 
make  delivery;  that,  though  upon  bis  fail- 
ure in  this  behalf  plaintiif  demanded  the  re- 
turn of  the  catih  payment,  the  defendant  re- 
fused, and  has  ever  since  refused,  to  return 
It;  that  the  plaintiff  bought  tbe  barley  for 
the  purpose  of  conv^-tlng  It  Into  malt  to  be 
sold,  which  fact  defendant  knew;  that.  U 


»Fer  other  eucs  see  sama  t^ple  and  KBT-NDMBBB  in  aU  K«y-Miunber«a  DlgesU  and  Indszw 
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deUveiT  had  been  made  ss  defendant  agreed, 
pl^tur  would  hare  made  a  profit  of  20 
cents  per  twhel ;  that  by  reason  of  dtf  end- 
ant's  default  he  has  snfTered  damage  In  the 
sum  of  $600,  the  cash  payment,  with  interest 
from  the  date  at  which  It  was  paid,  and 
$500  In  the  loss  of  proflts.  Judgment  Is  de- 
manded for  these  sums.  In  his  answer  de- 
fendant admits  the  execution  of  the  contract, 
and  that  he  refused  to  return  the  cash  pay- 
ment. He  admits  that  dellTery  of  the  bar- 
ley was  not  made,  but  alleges  that  he  ctt&f- 
ed  to  make  dellTery  of  barley  of  the  kind 
and  quality  described  In  the  contracti  but 
that  plaintiff  refused  to  accept  it  He  de- 
nies all  the  other  allegations  of  the  com- 
plaint By  way  of  counterclaim  he  alleges 
that  the  sale  was  made  to  plaintiff  by  sam- 
ple which  defendant  bad  at  the  time  the 
contract  was  made  and  exhibited  to  the  plain- 
tiff; that  the  sample  fairly  represented  the 
quality  of  the  bulk  of  the  2,500  bushels; 
that  it  was  Tmderstood  by  plaintiff  and  de- 
fendant that  the  expression  "good  brewing 
barley,"  as  used  in  the  contract,  meant  bar- 
ley of  the  same  quality  as  the  sample,  and 
that  by  mutual  mistake  of  plalntlfl  and  de- 
fendant In  reducing  the  contract  to  writing 
they  omitted  to  state  that  the  sale  was  by 
sample;  that  in  accordance  with  the  agree- 
ment the  defendant  offered  to  make  delivery, 
and  before  the  1st  day  of  March,  1913, 
tendered  delivery  of  11,805  pounds  at  plain- 
tiff's brewery,  but  that  plaintiff  refused  to 
accept  It;  that  be  then  and  thereafter  re- 
fused to  accept  delivery  of  any  amount, 
though  defendant  was  ready  and  willing  to 
make  delivery,  and  offered  to  do  so  then  and 
at  different  times  thereafter ;  and  that  after 
the  contract  was  made  the  market  price  of 
barley  declined  so  that  defendant  was  com- 
pelled to  sell  to  other  parties'  at  80  cents 
per  100  pounds,  this  being  the  best  price 
obtainable,  and  thus  to  suffer  a  loss  of  27H 
cents  per  hundred,  or  $343.75.  Tendering 
and  paying  to  the  clerk  the  sum  of  $175  as 
the  balance  due  plaintiff  of  the  fscio  cash 
payment,  after  deducting  the  amount  of  bis 
damages;  with  interest  and  costs  expended 
in  the  action,  he  demands  Judgment  In  hts 
favor.  There  was  issue  by  reply.  At  the 
trial  the  Jury  returned  the  following  ver- 
dict: 

"We,  the  jury  in  the  above-cntiOed  case,  find 
the  Issues  in  favor  of  tbe  plaintiff  and  assess 
his  damages  at  $205  ^Vido-" 

Thereupon  counsel  moved  for  Judgment 
for  the  plaintiff  for  the  sum  of  $500,  the 
amount  of  the  cash  payment,  in  addition  to 
tbe  amount  found  by  the  Jury.  The  court  de- 
nied tbe  motion,  and  ordered  Judgment  for 
the  latter  amount  only,  and  for  costs.  Plain- 
tiff has  appealed  from  the  Judgment  and  or- 
der denying  his  motion  for  a  new  trial. 

[1]  1.  It  Is  contended  that  tbe  court  erred 
In  overruling  plaintifTs  demurrer  to  defend- 
ant's answer.  It  Is  said  that  tbe  denials  of 
the  answer  are  not  sufflcirait  to  raise  an  !»• 


sue,  and  tbat  It  does  not  state  tacts  suffl- 
<dent  to  constitute  a  counterclaim.  Tbe  con- 
tention is  without  merit.  It  la  true  the  an- 
swer Bdmita  the  execution  of  tbe  contract, 
but  It  distinctly  tenders  issue  upon  the  al- 
legatiim  Uiat  defendant  defaulted  by  a  fail- 
ure to  deliver  barley  according  to  its  terms, 
and  alleges  that  he  did  not  do  this  because 
of  the  refusal  d  plaintiff  to  accept  delivery. 
This  put  the  burden  of  proof  upon  the  plain- 
tiff, without  regard  to  tbe  general  deniaL  U 
the  defoidant  had  not  breached  the  contract 
In  this  particular,  the  plaintiff  had  no  cause 
of  action. 

[2]  An  unconditional  offer  In  good  faith  to 
perform,  by  tbe  party  upon  whom  the  ob- 
ligation rests,  coupled  with  the  ability  to  per- 
form, if  rejected  by  the  other  party.  Is  equiv- 
alent to  full  performance  and  extinguishes 
the  obligation  as  to  the  party  making  the  of- 
fer. Rev.  Codes,  S8  4020,  4937-4939.  The 
offerer  is  then  entitled  to  all  the  benefits  to 
which  he  would  have  been  entitled  if  per- 
formance had  been  complete  on  both  sides. 
Rev.  Codes,  8  4951.  A  wrongful  refusal  to 
accept  the  offer  disables  the  other  i>arty  from 
claiming  any  benefit  The  theory  upon  which 
the  action  was  brought  and  tried  was  that 
tbe  contract  is  an  executory  contract  to  sell 
and  buy.  Rev.  Codes,  1  5084.  Accepting  this 
as  the  correct  theory,  the  title  to  the  barley 
did  not  pass  to  plaintiff.  Upon  the  assump- 
tion that  defendant's  offer  was  wrongfully 
rejected,  and  that  no  payment  had  been 
made,  he  had  the  option  to  abandon  the  con- 
tract, and,  after  selling  the  barley  pursuant 
to  section  5083,  Revised  Codes,  to  sue  the 
plaintiff  for  tbe  difference  between  the  con- 
tract price  and  the  net  proceeds  of  the  sale. 
Rev.  Codes,  g  6059.  As  an  alternative,  he 
could  sue  for  the  difference  between  the  con- 
tract price  and  the  value  of  tbe  barley  to 
him,  .together  with  the  excess  of  the  expens- 
es properly  incurred  in  carrying  it  to  mar- 
ket, over  those  which  would  have  been  in- 
curred for  tbe  carriage  thereof  if  the  plain- 
tiff had  accepted  it  Rev.  Codes,  {  6059,  su- 
pra. He  chose  the  second  alternative;  and 
while,  in  formulating  his  counterclaim,  his 
counsel  assumed  that  he  was  not  entitled  to 
retain  the  whole  of  the  advance  paymoit 
counsel  also  assumed  that  he  was  entitled  to 
retain  so  much  of  it  as  would  compensate 
him  for  the  loss  he  suffered  by  a  decline  in 
the  market  price  of  the  same  quality  of  bar- 
ley after  the  contract  was  made.  Without 
regard,  therefore,  to  the  question  whether 
the  counterclaim  states  a  case  of  mutual 
mistake,  it  states  sufficient  to  warrant  the 
relief  demanded.  It  cannot  be  controverted 
that,  if  tbe  defendant  offered  to  perform  the 
contract  according  to  its  terms,  and  was  pre- 
vented from  doing  so  by  the  action  of  plain- 
tiff, he  was  entitled  to  be  reimbursed  by  tbe 
plaintiff  for  all  the  loss  suffered  by  blm.  It 
was  not  necessary  to  allege  that  he  had  elect- 
ed to  avail  himself  of  either  option  gLr&i 
him  under  8ectia;p  60C9,  supra,  exc^  so  tar 
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as  It  was  incidentally  necessary  to  show  bow 
and  In  what  amount  he  was  damaged. 

[3]  2.  Counsel  for  plaintiff  has  assigned 
error  upon  several  rulings  of  the  court  In 
admlttlDg  and  excluding  evidence.  We  have 
examined  them  all,  but  fall  to  find  that  there 
was  prejudicial  error  In  any  of  them.  For 
example:  The  contract  was  made  with  Henry 
Lehrkind  on  behalf  of  the  plaintiff,  after 
both  had  examined  and  approved  a  sample  of 
barley  exhibited,  to  them  by  defendant  at 
plalntlfTs  brewery  at  Bozeman.  This  sample 
was-  left  at  the  brewery.  A  sample  was  In- 
troduced in  evidence  In  connection  with 
Henry  LehrlElnd's  testimony  and  Identified 
by  him  and  other  witnesses  as  the  one  left 
by  defendant  The  drcumstancea  showing 
the  negotiations  were  related  by  him  in  de- 
tail. On  cross-examination  the  court  over 
objection  of  plaintiff,  permitted  him  to  be 
questioned  somewhat  at  loigth  by  counsel 
"for  the  defendant;  the  purpose  being  to  se- 
cure from  him  an  admission  that  the  sale 
bad  been  made  by  the  plaintiff  by  sample, 
and  that  In  Writing  the  contract  he  had  in- 
serted in  It  a  description  of  the  barley,  in- 
stead of  a  statement  that  it  was  to  be  of 
the  same  quality  as  the  sample.  Walter 
Lehrkind,  another  agent  of  the  plaintiff  who 
took  part  In  the  transaction,  was  questioned 
for  the  same  pnrpose.  It  is  contended  that 
this  was  prejudicial  error,  for  the  reason 
that  the  defendant's  counterclaim  does  not 
plead  a  case  of  mutual  mistake.  Whether 
the  pleading  Justified  the  admission  of  evi- 
dence tending  to  show  mistake  or  not  It  Is 
not  necessary  to  inquire.  The  evidence 
brought  out  did  not  tend  to  show  a  mistake. 
The  only  result  of  the  Inquiry  was  to  bring 
out  more  fully  the  negotiations.  The  ques- 
tion whether  a  mistake  had  been  made  was 
'not  agitated  thereafter  during  the  trial.  No 
testimony  was  Introduced  by  the  defendant 
upon  the  subject  nor  did  any  of  the  instruc- 
tions submitted  refer  to  It  The  cross-exam- 
ination did  not  go  beyond  the  limits  of  pro- 
priety; for,  whatever  the  purpose  of  coun- 
sel was,  It  related  to  matters  which  plaintiff 
stated  in  his  examination  In  chief.  As  will 
be  pointed  out  later,  the  evidence  was  com- 
petent for  the  purpose  of  aiding  the  court 
and' the  jury  In  ascertaining  what  was  the 
purport  of  the  expression  "good  brewing  bar- 
ley," as  understood  by  the  parties,  when 
they  employed  it  In  their  written  engage- 
ment 

[4]  Before  the  contract  was  made,  the  de- 
fradant  exhibited  to  various  grain  dealers  at 
Bozeman  the  sample  which  he  left  with  the 
plaintiff.  Among  these  was  the  witness 
Brandenburg  Upon  being  questioned  as  to 
what  barley  of  the  same  quali^  waa  worth 
in  November,  1012,  he  stated  that  the  mar- 
bet  price  was  from  $1  to  $1.0S  per  hundred- 
weight He  was  then  permitted,  over  objec- 
tion, to  state  that  he  made  defendant  an  of- 
fer for  it  at  tl.(IS.  If  this  had  been  the  «nly 
statement  made  by  the  witness.  Its  admission 


would  have  been  error  (Tellowstone  Park  K. 
R.  Co.  V.  Bridger  Coal  Co.,  34  Mont  545,  8T 
Pac  963,  115  Am.  St.  Sep.  546,  9  Ann.  Cas. 
470),  but  following,  as  it  did,  the  statement 
of  the  witness  as  to  what  was  the  market 
price,  it  could  not  have  been  prejudicial  be- 
cause it  meant  notbing  more  than  a  state- 
ment that  the  witness  was  willing  to  pay 
what  be  knew  to  be  the  market  price. 

[S-t]  3.  It  la  strenuously  insisted  that  the 
court  erred  in  refusli^  to  direct  a  verdict  for 
the  plaintiff,  on  the  ground  that  the  answer 
does  not  state  a  defense  or  counterclaim,  and 
that  there  was  no  evidence  tending  to  show 
that  the  defradant  ever  offered  to  deliver  any 
good  brewing  barley,  as  described  In  the  con- 
tract We  have  already  disposed  of  the  con- 
tention as  to  the  insufficiency  of  the  answer. 
The  argument  upon  the  other  gronnd  of  the 
motion  proceeds  upon  the  assumption  that, 
inasmuch  as  plaintiffs  evidence  tended  to 
show  that  the  barley  which  the  defendant 
offered  to  deliver  was  not  of  the  best  quality 
for  malting  and  brewing  purposes,  the  con- 
clusion must  follow,  as  a  matter  of  law,  that 
the  defendant  had  breached  the  contract  If 
the  terms  of  the  contract  were  all  clear  and 
unambiguous,  the  assumption  would  be  cor- 
rect ;  for,  when  the  parties  have  so  express- 
ed themselves,  the  contract  la  not  subject  to 
Interpretation.  Their  intention  Is  to  be  as- 
certained from  the  writing  alone  (Rev.  Codes, 
§  6028;  Butte  Water  Co.  v.  City  of  Butte, 
48  Mont.  386,  138  Pac  195;  Frank  v.  Butte 
&  Boulder  M.  &  U  Co.,  48  Mont  83,  186  Pac. 
904) ;  but  when  It  contains  terms  or  expres- 
sions which  are  of  doubtful  Import  the  neces- 
sity for  Interpretation  arises.  It  Is  then  in- 
cumbent upon  the  court  to  ascertain,  by  re- 
sort to  proof  of  the  attendant  circumstances, 
as  to  what  the  mutual  Intention  of  the  par- 
ties was  at  the  time  it  was  made.  Bev. 
Codes,  II  6036,  7877.  And,  when  different 
Inferences  may  legitimately  be  drawn  from 
the  evidence  in  this  behalf,  it  is  the  province 
of  the  jury  to  draw  the  proper  one.  The  ex- 
pression "good  brewing  barley,"  as  used  In 
tlie  contract,  is  of  doubtful  Import.  When 
one  reads  the  contract  for  the  purpose  of 
ascertaining  Its  meaning,  he  is  confronted  at 
once  with  the  inquiry  as  to  whether  the  par- 
ties mutually  Intended  to  use  the  expression 
In  a  technical  or  In  a  different  sense.  Tech- 
nical words  are  to  be  interpreted  as  usual- 
ly understood  by  persons  In  the  profession  or 
business  to  which  they  relate,  unless  clearly 
used  in  a  different  sense  (Bev.  Codes,  |  6034) ; 
but  a  court  cannot  usually  ascertain  from  the 
writing  alone  whether  such  an  expression 
has  a  technical  meaning,  and,  if  so.  what 
that  meaning  i^  for  it  cannot  take  judicial 
notice  of  such  matters.  Nor  may  it  take 
judldal  notice  tlut  the  parties  intended  to 
use  it  in  that  sense.  Here  a  clear  issue  was 
presented  as  to  the  mutual  intention  of  the 
parties  In  the  use  of  the  expression  in  ques- 
tion, and  it  was  competent  for  the  court  to 
admit  as  it  did,  evldeDce  showing  the  di^ 
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cumstances  under  which  the  parties  condact- 
ed  and  coni^luded  their  negotiations,  not  to 
contradict,  enlarge  or  vary  the  terms  of  the 
written  instrument,  but  to  enable  the  Jury  to 
ascertalrC  the  mutual  Intention  of  the  par- 
ties, and  faeuce  whether  the  plaintiff  or  the 
defendant  was  guilty  of  a  breach  of  the  con- 
tract The  evidence  did  not  leave  an;  doubt 
that  among  brewers  and  maistera  the  ex- 
pressioo  "good  brewing  barley"  means  barley 
of  the  best  quality.  It  also  showed,  howevw, 
without  dispute,  as  Is  alleged  In  the  answer, 
that  the  plaintiff  agreed  to  purchase  defend- 
ant's crop  after  Inspecting  a  sample  exhibit- 
ed to  him  by  the  defendant  and  left  with 
him,  upon  condition  that  the  2,500  bushels 
wpuld  be  of  the  same  quality  as  the  sample, 
and  that  the  contract  was  thereupon  execut- 
ed in  dupUcate,  after  it  had  been  prepared 
by  Henry  Lehrklnd,  plaintiff's  agent  It  al- 
so appeared  without  dispute  that  a  short 
time  after  the  contract  was  executed  Walter 
Lehrklnd  went  out  to  the  fiirm  of  the  defend- 
ant and  inspected  and  sampled  the  crop  of 
barley  in  defendant's  granary,  and  that  he 
did  not  tbaa  daim  that  it  was  not  good  brew- 
ing barley  oa  represented  by  the  sample. 
His  only  statement  at  that  time  wag  that  It 
was  not  Quite  as  good  as  he  had  expected. 
It  farther  appears  without  serious  dispute 
that  the  defttudant  was  not  notlfled  that 
plaintiff  woald  not  accept  delivery  of  the 
barley  until  he  brought  to  the  brewwy  and 
offered  to  deUver  tJie  11,805  pounds,  whm  be 
was  told  that  plaintiff  would  not  accept  that 
or  any  farther  delivery*  There  Is  a  direct 
conflict  as  to  the  reason  assigned  for  the  re- 
fusal to  accept,  the  plaintiff  BsaprHng  that 
he  refnsed  because  upon  examination  he 
found  the  bailey  was  not  of  as  good  quality 
as  the  sample,  inasmach  as  tt  showed  evi- 
dence of  frost,  and  was  therefwe  unfit  for 
malting,  and  the  defendant  asserting  that 
plaintiff  did  not  assign  any  reason,  but  merely 
refused  to  accept  The  main  controversy  was 
upon  the  qnestlou  whettier  Oie  crop,  as  a 
whole,  was  fairly  represented  by  the  sample, 
and  whether  it  was  fit  for  malting  purposes. 
The  defendant  contradicted  the  statement  of 
the  plaintiff  and  bis  witnesses  ttmt  the  sam- 
ple identtQed  by  Henry  Lehrklnd  was  the 
one  left  with  plaintiff  at  the  brewery.  Sev- 
eral witnesses  who  had  seen  defendant's  sam- 
ple corroborated  the  defendant  on  this  point, 
and  also  in  his  statement  that  a  sample 
which  he  exhibited  to  the  Jury  was  the  same 
in  qnall^  and  appearance  as  the  one  left 
with  plaintiff.  On  these  points  the  evidence 
was  in  hopeless  conflict  It  was  conceded 
on  both  sides  that  "good  brewing  barley," 
as  this  expression  Is  understood  by  brewers, 
was  so  scarce  by  reasim  of  an  early  frost  In 
Gallatin  county  Out  very  little  was  obtain- 
able in  the  market  at  Boseman.  niere  was 
evidence  tending  to  show  that  sach  barley  as 
that  offered  by  the  defendant  could  be  and 
was  used  for  malting  purposes.  Besides  this, 
there  is  some  basis  in  the  evidence  tot  the 


inference  that  the  plaintiff  refused  to  accept 
delivery,  not  because  the  crop  was  not  equal 
in  quality  to  the  sample  exhibited  and  left 
with  him,  but  because  be  had  concluded  that 
he  could  not  make  profitable  use  of  that 
quality  of  barley.  The  evidence  properly 
presented  a  question  for  the  Jury,  under  Qie 
Instructions,  as  to  whether  the  parties  used 
the  expression  in  its  technical  sense  or  to 
mean  barley  of  the  quality  r^resented  ttr 
the  sample. 

19}  4.  Finally  it  Is  contended  that  the  court 
erred  In  denying  plaintiff's  motloo  f<»r  Judg- 
ment opon  the  verdict  for  the  full  amount 
of  the  cash  paymcmt,  in  addition  to  the 
amount  foand  by  the  Jury.  Counsel  InsMs 
that  since  it  appears  from  the  verdict  that  the 
Jury  resolved  all  the  issues  In  flavor  of  tbs 
plaintiff,  he  was  entitled  to  Judgment  tv 
the  amount  of  the  cash  paym^t  This  oon- 
tentkm  lnv<dves  some  dlfltenlty.  LooUng 
at  the  verdict  altme,  one  wouM  oondude  that 
the  Jory  purposed  to  And  for  the  plaintiff  <n 
all  the  issues,  but  ioiMlvertently  omitted  to 
fix  correctly  the  amount  they  must  have  In- 
tended to  award  him.  It  was  said  by  this 
court  in  Consolidated  Hln.  Ca  t.  Strnther^ 
41  Mont  566.  Ill  Pac.  162 : 

"A  verdict  is  not  to  be  technically  conatracd, 
but  is  to  be  given  such  a  reasonable  constmcCioo 
SB  will  carry  out  the  obvious  intention  of  the 
jury.  In  arriving  at  this  intention,  reference 
D>ay  be  had  to  the  issues  made  by  the  pleadincs, 
the  instructions  submitted  by  the  court,  and  toe 
evidence  introduced  at  the  trial;  and,  if  by  a 
fair  and  reasonable  construction  of  it  in  view 
of  the  whole  record,  the  iatention  of  the  jmy 
is  manifest  it  shonld  be  allowed  to  stand." 

The  verdict  in  this  case,  standing  alone. 
Is  ambiguous,  In  that  It  finds  the  issues 
generally  for  the  plaintiff  and  fixes  the 
award  to  him  in  an  amount  inconsistent  with 
the  general  finding.  When  we  examine  the 
evidence  and  the  Instructions,  however,  we 
are  Justified  in  concluding  that  the  purpose 
of  the  Jury  was  to  award  to  the  plaintiff, 
out  of  the  cash  payment,  only  a  sum  in 
excess  of  the  amount  tendered  to  the  plain- 
tiff because  they  did  not  think  defendant 
damaged  In  the  amount  claimed,  and  other- 
wise to  find  for  the  defendant  There  were 
definitely  instructed  that  if  they  found  the 
defendant  at  fanlt  they  should  award  to 
plaintiff  the  amotmt  of  the  cash  payment  in 
full,  and,  In  addltitm  thereto,  such  damages 
in  the  way  of  lost  profits  as  the  evidence 
showed  he  had  suffered.  Evidently,  If  the 
Intention  had  been  to  find  for  the  plaintiff 
on  all  the  Issues,  the  Jury  would  have  fol- 
lowed this  explicit  instruction.  There  is  no 
presumption,  however,  that  th^  deliberatdy 
dlsr^rded  It:  on  the  omtrary,  the  tut 
that  they  made  the  avrard  as  th^  did  raises 
a  strong  presumption  that  they  tboug^ 
this  to  be  the  full  amount  to  whidi  the 
plaintiff  was  entitled,  Inadvertently  couctdng 
their  verdict  in  terms  not  accurately  expreas- 
ii^  their  condusion.  The  evidence  Justifies 
this  view,  because  It  preponderates  in  fliTtf 
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of  the  defendant  upon  the  issue  as  to  wbat 
the  understanding  of  the  parties  really  was, 
and  therefore  npon  the  Issue  as  to  who  vio- 
lated the  contract  The  trial  Judge  should 
hare  ordered  the  Jury  to  reform  the  verdict 
so  that  there  would  be  no  doubt  left  as  to 
their  meaning.  That  he  did  not  do  so  is  no 
reason  why  he  should  not  have  construed 
it  In  the  light  of  the  record  to  ascertain  the 
intention  of  the  Jury  and  render  Judgment 
accordingly. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

8ANNEB  and  HOLLOWAT,  3J^  concair. 


(51  MonL  2«)   

UONTANA  ELECTRIC  CO.  v.  NORTHMIN 

VALI/BT  MINING  CO.    (No.  3576.) 
(Supreme  Court  of  Montana.    Oct  11,  191C^) 

1.  FiXTUBBS  ©=»1— Code  Pbovision. 

The  purpose  of  Bev.  Codes,  S$  4424,  4426, 

4427,  4428,  clasidfying  all  property  as  real  or 
personal,  including  in  real  property  that  which 
Is  affixed  to  land,  specifying  the  manner  in 
which  a  thing  may  be  affixed  to  land,  and  declar- 
ing that  certain  tnlags  are  to  be  deemed  affixed 
to  a  mine,  was  not  to  Introduce  new  rules  or  def- 
initions into  tbe  law,  but  rather  to  reduce  to 
concise  form  the  rules  of  law  as  then  recc^niced 
and  applied  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  |§  1,  6;  Dec  Dig.  «=»!.] 

2.  Fixtures  ^=»4— Intent. 

Whether  what  would  otherwise  be  personal 
promrty  has  become  a  fixture  by  reason  of  at- 
tachment to  tbe  soil  is  primarily  a  question  of 
the  intention  of  the  person  attaching  it. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  IMg.  H  8,  6;  Dec.  Dig.  «»4.] 

8.  FlXTUEBS  «=>35— Pbbsumptioh. 

Attachment  of  personalty  to  land  in  the 
manner  indicated  by  Bev.  Codes,  |S  4425,  4427, 

4428,  raises  a  presumption  that  the  one  who 
made  the  attachment  intended  &t  thing  attach- 
ed to  become  a  part  of  tbe  realty;  bnt  this  is 
a  disputable  presumption. 

[Ed.  Note.— For  other  casea,  see  Fixtures, 
Cent  Dig.  8S  67-79;  Dec  Dig.  ®=»35.] 

4.  FiXTUBBS  ^^sl—EUBUENTS. 

As  a  general  rule,  the  manner  of  attach- 
ment, tbe  adaptability  of  the  thing  attached  to 
the  nse  to  which  the  realty  is  applied,  and  tbe 
intention  of  the  one  maUng  the  attachment  de- 
termine whether  the  thing  attached  is  realty  or 
personalty. 

£Ed.  Note.— For  other  cases,  see  Fix  tores, 
Cent  Dig.  {{  1,  6;  Dec  Dig.  «s»l.] 

B.  TbNDOB  AMD  PUBCHASEB  «39229  -~  BONA 

Fide  Fubcbasbb— Nonca. 

Relative  to  a  purchaser  of  a  mine  being  a 
bona  fide  purchaser,  entitled  to  claim,  as  part 
of  tbe  realty,  machiaery,  then  attached  thereto, 
hired  by  A.  from  M.,  statement  to  him  at  the 
time  by  tbe  vendor  that  A.,  while  operating  un- 
der an  option-,  had  installed  the  machinery,  and 
that  he  was  merely  holding  it  as  security  for  a 
debt  of  A.,  put  him  on  inquiry,  and  so  was  no- 
tice. 

[Ed.  Note— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  8|  477-494;  Dec  Dig. 
«S==>229.] 

&  VXNDOB  AND  PUBCHASEB  «=3220— "BONA 
FlOE  PUBCnASEB." 

A  "bona  fide  purchaser"  is  one  who  at  the 
time  of  purchase  advances  a  new  consideration, 


and  honestly  believes  his  vendor  has  a  rlgbt  to 
sell,  and  has  no  notice  to  the  contrary. 

[Ed.  Note.— F(»  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  461-466.  720;  Dec 
Dig.  «=>220. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Bona  Fide  Purchaser.] 

7.  COBPOBATIONS  €=::»428  — NOTZOI  —  KNOWL- 
EDGE or  Officeb. 

Notice  to  a  purchaser  of  a  mine  that  ma- 
chinery attached  was  not  part  of  It  is  notice  to 
the  corporation  oiganized  by  him,  of  which  be 
was  chief  stockholder  and  a  principal  officer,  to 
which  he  turned  over  the  mine. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  H  1748-1761 ;  Dec  Dig.  «s»428.1 

a  Fixtures  «=»7— Hoiw  in  Mine. 

Tbe  manner  in  which  a  hoist  is  attached  to 
a  mine  is  immaterial,  as  regards  it  being 'a  fix- 
ture, it  being  removable  without  material  in- 
jury to  tbe  realty,  and  without  injury  to  It 

{IDd.  Note.— For  other  cases,  see  Flxtnres, 
Cent  Dig.  {|  7-lS;  Dec  Dig.  «=»7.1 

9.  FimiBES  «=»4— Intent. 

The  element  of  intention  to  make  a  hoist  In- 
stalled in  a  mine  a  part  of  it  Is  wanting.  A.,  who 
installed  it,  having  hired  it  for  temporaiy  use, 
to  be  returned  to  the  owner  on  expiration  of 
the  term  of  hiring. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  tl  3,  6;  Dec  Dig.  «s»4.] 

10.  Becords  ^=36— Iube  or  Pkbsonaiat. 
No  statute  requires  one  wbo  lets  personal- 
ty for  hire  to  file  or  record  the  contract 

[Ed.  Note.~For  other  cases,  see  Becords, 
Cent  Dig.  {  7;  Dec  Dig.  ^6.] 

Appeal  from  District  Court,  Jefferaoo 
County ;  J.  B.  Poindexter,  Jiidge. 

Action  by  the  Montana  Electric  Company, 
a  corporaUon,  against  the  Northern^  Valley 
Mining  Company,  a  ooiporation.  From  an 
adverse  Judgment  and  order,  defendant  ap- 
peals. Affirmed. 

James  A.  Waldi,  of  Hdena,  tat  appelant 
Manrr,  Temideman  &  Davles,  of  Butte,  for 
resiKmdent 

H0IjU>WAT.  X  Id  November,  1909,  tbe 
Amazon-Montana  Developmrat  Company  h^ 
an  option  to  purchase  from  Samuel  Myhre 
the  Silver  Star  Qoarts  lode  mining  claim. 
It  hired  an  electric  iwlst  from  the  Montana 
Electric  Company  at  a  teaUd  of  $50  per 
month,  and  agreed  to  retnm  it  to  tbe  owner 
In  Batte  at  the  exjdratlon  of  the  term  of  hir- 
ing: ISie  bout  wai  diipped  to  Amazon,  plac- 
ed i^on  a  snbstantlal  fonndatlon  on  the 
Silver  Star  dalm,  an  engine  house  or  shed 
was  placed  over  It,  and  it  was  thereafter 
used  in  the  prospecting  operations  carrlM  on. 
The  Amazon  Company  failed  to  make  t^e 
payments  as  prescribed  In  the  option  con- 
tract, and  some  time  In  1911  ceased  its  activ- 
ities. In  October,  1911,  Myhre  sold  tbe  Sliver 
Star  dalm  to  MaUette  for  the  use  and  bene- 
fit of  the  Northern  Valley  Mining  Company 
which  was  organized  .about  tbe  same  time. 
Early  In  1912,  when  the  Montana  Electric 
Company  undertook  to  regain  possession  of 
tbe  hoist,  it  was  made  aware  of  the  mining 
company's  claim  of  ownership,  and  this  ac- 
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tlon  followed.  The  trial  of  the  cause  result- 
ed In  favor  of  plaintiff,  and  the  defendant  has 
ai^aled  from  the  Jnd^ent  and  from  an  or- 
der denying  Its  motion  for  a  new  trial. 

[1-4]  The  qoestlon  before  ub  is:  Did  the 
botst  become  a  fixture  and  pass  by  deed  from 
Myhre  to  Mallette,  and  from  Mallette  to  the 
mining  company?  Section  4424,  Revised 
Codes,  classlfles  all  property  as  real  or  per- 
sonal. Section  4425  defines  "real  property" 
as  consisting  of  land,  that  which  is  affixed  to 
land,  that  which  is  Incidental  or  appurtenant 
to  land,  and  that  which  Is  Immovable  by  law. 
Section  4427  specifies  the  manner  in  which  a 
thing  may  be  affixed  to  land,  within  the 
meaning  of  section  4426;  and  section  4428 
declares: 

"Sluice  boxes,  flumes,  hose,  pipes,  railway 
tracks,  cars,  blacksmith  sbopB,  miUs,  and  all  oth- 
er machinery  or  tools  ased  in  workiiMT  or  de- 
veloping a  mine,  are  to  be  deemed  affixed  to  the 
mine." 

These  provisions  are  identical  with  like 
provisions  found  in  the  Civil  Code  of  Cali- 
fornia since  1872,  and,  with  the  exception  of 
section  4428,  were  copied  from  the  proposed 
draft  of  a  Civil  Code  prepared  for  the  state 
of  New  York  by  David  Dudley  Field  and  bis 
coliaboratora  The  purpose  of  the  Code  was 
not  to  introduce  new  rules  or  definitions  into 
the  law,  but  rather  to  reduce  to  concise 
form  the  rules  of  law  as  they  were  then  rec- 
ognized and  applied  by  the  courts.  Reference 
to  New  York  and  California  decisions  aids 
In  determining  the  scope  which  the  provi- 
sions of  our  Code  above,  were  intended  to 
have,  and  from  those  decisions  we  dednce  the 
following:  (1)  Whether  what  would  other- 
wise be  personal  property  has  become  a  fix- 
ture by  reason  of  its  attachment  to  the  soil 
Is  primarily  a  question  of  intention  on  the 
part  of  the  person  attaching  it;  (2)  the  at- 
tachment in  the  manner  indicated  in  our 
Code  sections  above  raises  a  presumption  that 
the  one  who  made  the  attachment  Intended 
the  thing  affixed  to  become  a  part  of  the  real- 
ty; this  presumption,  however,  is  a  disputr 
able  one;  (3)  as  a  general  rule,  the  manner 
in  which  the  attachment  is  made,  the  adapta- 
bility of  the  thing  attached  to  the  use  to 
which  the  realty  is  applied,  and  the  intention 
of  the  one  making  the  attachment  determine 
whether  the  thing  attached  is  realty  or  per- 
sonalty. Ford  V.  Cobb,  20  N.  Y.  344;  Voor- 
hees  V.  MacGinnis,  48  N.  Y.  278;  Tlfft  v. 
Horton,  53  N.  Y.  377,  13  Am.  Rep.  537.  The 
California  courts  have  quite  uniformly  fol- 
lowed the  New  York  decisions.  Hendy  v. 
DlnkerhoCr,  SJ  CaJ.  3,.  40  Am.  Rep.  107; 
Lavenson  v.  Standard  Soap  Co.,  80  Cal.  245, 
22  Piac.  184,  13  Am.  St  Rep.  147;  Miller  v. 
Waddingham,  91  Cal.  377,  27  Pac.  750,  13  L. 
R,  A.  680;  Jordan  r.  Myres.  126  Cal.  565, 
58  Pac.  1061.  The  same  test  has  also  been 
applied  in  Oregon  (Alberson  v.  Elk  Creek 
G.  M.  Co.,  39  Or.  652,  65  Pac.  978),  and  In 
Washington  (Gasaway  t.  Thomas,  66  Wash. 
77, 105  Pae.  168.  20  Ann.  Caa.  1337),  and  ap- 


pears to  be  recognized  generally  (19  Cyc. 
10-33;  13  Am.  &  Eng.  Bncy.  Law  IZd  Ed.] 

604). 

That  the  mere  attachmoit  in  the  manner 
indicated  by  the  statute  will  not  always  de- 
termine the  character  of  the  thing  attached 
is  apparent.  A.  cannot,  by  wrongfully  at- 
taching B.'s  personal  property  to  his  (A.'8> 
realty,  thereby  acquire  B.'s  property.  If  it 
can  be  removed  without  destroying  it  E- 
senhauer  v.  Qulnn,  30  Mont  368,  93  Pac.  38. 
14  li.  R.  A.  (N.  S.)  435,  122  Am.  St  Bep.  370 
In  that  case  we  said: 

"The  question,  When  does  a  chattel  become  a 
part  of  realty  so  that  it  passes  as  a  part  of  such 
realty?  Is  one  mmt  difficult  of  solution.  It  de- 
pends upon  such  a  variety  of  considerationa  that 
every  case  must  necessarily  depend  upon  its  own 
state  of  facts." 

In  Mattlson  v.  Connerly,  46  Mont  103, 1^ 
Pac.  851,  we  gave  recognition  to  the  eleiarat 
of  Intention  in  the  following  language: 

"The  intention  with  which  the  fixture  is  at- 
tached or  affixed  to  realty  is  always  a  pertinent 
isqoiry  in  determining  the  status  of  what  seems 
to  De  realty  or  personalty,  as  the  case  may  be." 

[6-7]  The  relation  of  the  parties  to  the 
property  may  affect  the  application  of  the 
rule  stated  atwre.  The  innocent  purchaser 
or  mortgagee  who  acquires  an  interest  in  the 
realty  after  the  thing  has  been  attached  may 
be  entitled  to  consideration  not  accorded  to 
others.  In  the  present  Instance,  however, 
we  are  relieved  of  any  difficulty  which  gadh 
a  condition  might  present  Upon  the  evi- 
dence before  it  the  court  was  warranted  in 
finding  that  Myhre,  the  owner  of  the  Silver 
Star,  did  not  assume  to  own  the  hoist  Be- 
fore he  disposed  of  the  claim  he  explained  to 
Mallette  fully  the  conditions  under  which 
the  Amazon  Company  had  been  operating  at 
the  Silver  Star  claim,  that  the  Amazon  Com- 
pany had  installed  the  machinery,  and  that 
he  (Myhre)  was  merely  holding  the  boist  as 
security  for  money  which  he  deemed  to  be 
owing  to  him  from  the  Amazon  Company. 
These  findings  are  sufficient  to  strip  the  min- 
ing company  of  the  claim  that  it  was  an  in- 
nocent purchaser  without  notice.  A  bona 
fide  purchaser  is  defined  to  be: 

"One  who  at  the  time  of  his  purchase  advanc- 
es a  new  consideration,  surrenders  some  securi- 
ty, or  does  some  other  act  which  leaves  him  in 
a  worse  position  if  his  purchase  should  be  set 
aside,  and  purchases  in  the  honest  belief  that 
his  vendor  had  a  right  to  sell,  without  notice, 
actual  or  constructive,  of  any  adverse  rights, 
claims,  interest,  or  equities  of  others  in  and  to 
the  property  sold."  Foster  t.  Winstanley,  89 
Mont  314,  102  Pac  674. 

"It  is  a  general  rule  that  whatever  pats  a 
party  on  inquiry  amounts  in  judgment  of  law 
to  notice,  provided  the  inquiry  becomes  a  datr. 
and  would  lead  to  a  knowledge  of  the  facts  by 
the  exercise  of  ordinary  intelhgence  and  under- 
standing."   29  Cyc.  1114. 

The  facta  disclosed  by  Myhre  were  saffl- 
cient  to  put  Mallette  on  inquiry,  and  the 
knowledge  which  Mallette  possessed  will  be 
imputed  to  the  Northern  Valley  Mining  Com- 
pany, which  was  organized  by  him  who  own- 
ed the  oitlre  capital  stock  until  m  portian 
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was  transferred  to  Myhre  In  part  payment  of 
tbe  property  purchased  by  Mallette  to  be 
turned  over  to  the  mining  company.  Mal- 
lette was  one  of  the  principal  officers  of  the 
newly  formed  company,  and  his  knowI«tee, 
under  the  circumstances,  was  the  knowledge 
of  tbe  company.  State  Bank  t.  Forsyth,  41 
Mont  249,  108  Pac.  914,  28  U  R.  A.  (N.  S.) 
001 ;  10  C3yc.  1059 ;  Hoffman  Steam  O.  Co.  t. 
Cumberland  C.  &  I.  Co.,  16  Md.  466,  77  Am. 
I>ec.  311.  As  between  tiie  original  owner  of 
tbe  hoist  and  a  subsequent  pnrdiaser  with 
notice,  the  former  waa  rii^tfolly  awarded 
the  property. 

[8, 1]  The  manner  In  which  the  hoist  was 
attached  to  the  mining  claim  la  not  of  con- 
sequence. Section  4428,  above.  It  could  be 
removed  without  material  Injury  to  tbe  real- 
ty and  without  Injury  to  the  hoist  Itself.  Ap- 
ply^ to  our  Code  sections  above  the  rule  of 
coustmctlon  adopted  in  New  Jfork  and  Cal- 
ifornia, the  correctness  of  the  court's  conclu- 
sion cannot  be  questioned.  The  element  of 
intuition  to  cause  tbe  hoist  to  become  a 
part  of  the  mining  claim  Is  altogether  want- 
ing. The  agreement  between  the  electric 
company  and  the  Amazon  Company  Is  suscep- 
tible of  but  one  construction— that  It  was  not 
the  intentlott  of  either  that  tiie  bolst  should 
become  a  part  of  the  mining  claim.  It  be- 
longed to  the  electric  con\pany,  which  was 
not  Interested  In' the  mining  daim.  It  was 
hired  by  the  Amazon  Company  for  traiporary 
use,  to  be  returned  to  the  owner  upon  the 
expiration  of  tbe  term  of  hiring. 

[1 0]  Some  contention  is  made  by  aj^eUant 
that  the  electric  company  is  estopped  to  as- 
sert a  claim  of  ownership.  The  finding  that 
tbe  defendant  knew,  or  was  chargeable  with 
knowledge  of,  plaintlfTs  outstanding  claim  of 
ownership  disposes  of  this  contention.  We 
do  not  know  of  any  statute  which  requires 
one  who  lets  personal  property  for  hire  to  file 
or  record  the  Instrument  which  evidences  the 
contract  of  hiring. 

The  judgment  and  order  are  affirmed. 

BRANTLY,  a  and  SANNEB,  J.,  C<m- 
cor. 

^1  Mont  495) 

STATE  ex  pel.  SMOTHERMAN  v.  DISTRICT 
COURT  OF  TWELETH  JUDICIAL  DIST. 
IN  AND  FOR  BLAINE  COUNTY  et  al. 
(Now  8763.) 

(Supreme  Court  of  Montana.   Dee.  22,  1916.) 

JuDOimm  SimNQ  Asam  'Dxtxuvc 

—Statute. 

Under  Kev.  Codes,  {  6580,  providing  that  in 
furtherance  of  justice  Uie  court  may  relieve  a 
party  from  a  default  ju^ment  on  application 
znade  within  reasonable  time,  in  no  case  exceed- 
ing six  months  after  such  judgment  was  taken, 
the  district  court  of  a  county  waa  without  power 
to  set  aside  a  default  judgment  against  defend- 
ant on  his  motion  made  more  than  ten  months 
after  the  default  waa  entered. 

[Ed.  Note. — For  other  cases,  see  Jadgment, 
Cent.  Dig.  H  668-671 ;  Dec.  Dig,  «=>342J 


Proceeding  by  tbe  State,  on  the  relation  of 
W.  D.  Smotberman,  against  tbe  District 
Court  of  the  Twelfth  Judicial  District  of  tbe 
County  of  Blaine,  and  John  W.  Tattan,  Judge 
thereof,  to  annul  an  order  granting  a  motion 
to  set  aside  a  default  judgment.  Order  an- 
nulled. 

See,  also,  00  Mont  119,  145  Pac.  724. 
W.  B.  Sands,  of  ddnook,  fbr  appellant 

HOUiOWAT,  3.  On  February  3,  1916, 
Charles  Christiansen  moved  the  district  court 
in  and  for  Oaine  county  to  set  aside  bis  de- 
fault whidi  bad  been  entered  tm  March  27, 
1914,  in  an  action  pending  In  that  ■  court, 
wherein  W.  D.  Smotberman  was  lOalntlff, 
and  Cbailes  OuistlansaD,  defendant  Belief 
was  sought  npon  the  ground  that  the  default 
resulted  from  inadvertence  and  ezcosable 
neglect  The  motion  was  granted  on  AprD 
13th,  and  this  proceeding  was  tautltnted  to 
bare  the  order  annulled. 

Section  6689,  Bevlsed  Codes,  provides : 

"The  court  aiay,  in  furtherance  of  Josdce 
*  *  *  upon  such  terms  as  may  be  just,  re* 
lieve  a  party  or  his  legal  representative  from  a 
judgment,  order,  or  other  proceeding  taken 
against  him  through  his  mistake,  inadverteace, 
surprise,  or  excusable  neglect;  provided,  that 
application  therefor  be  made  witliin  reasonable 
time,  but  in  no  case  exceeding  six  months  after 
such  judgment,  order,  or  proceeding  waa  taken." 

This  statute  has  received  consideration 
from  tills  court  in  many  cases,  but  in  no  oth- 
er Instance  has  there  been  a  more  succinct  ex- 
position of  its  meaning  than  in  State  ex  re!. 
Happel  v.  District  Court,  38  Mont  166,  99 
Pac.  291.  35  L.  R.  A  (N.  S.)  1098, 129  Am.  St 
Rep.  63^  where  It  is  said : 

"Under  the  statute  (Revised  Codes,  |  6689). 
tbe  motion  in  such  cases  must  be  made  within  a 
reasonable  time  after  the  date  of  tbe  entry  of 
judgment,  but  in  no  case  exceeding  six  months, 
and  the  statute  Is  the  limit  of  tbe  court's  power 
in  euch  cases.  After  tbe  expiration  of  tbe  time 
limit  fixed  therein,  the  power  of  the  court  over 
the  judgment  absolutely  ceases,  and  It  is  with- 
out jurisdiction  to  vacate  or  modify  it" 

Because  the  motion  to  set  adde  the  de- 
fault was  not  made  until  more  than  10 
months  after  the  default  was  entered,  tbe 
trial  court  was  without  jurisdiction  to  grant 
the  order  of  April  13,  1A16,  and  that  order 
is.  accordingly,  annulled. 

OrdOT  annulled. 

BBANTLT,  a  J.,  and  SANNEB,  J.,  con- 
cur. 


(61  Hont.  487) 

MELZNCB  T.  OHICAOO.  M.  &  ST.  P.  BY. 

C!0.  et  aL   (No.  8580.) 
(Supreme  Court  of  Montana.   Dee.  22,  1916.) 
1.  Tkiai.  «a»41fr-CuBiHa  Ebbob— Dihtiko 

NONStTlT. 

Error  in  denj^ng  motion  for  nonsuit  at  close 
of  plaintiff's  case  in  chief  was  cured  by  defend- 
ant then  eliciting  testimony;  supplying  the  defl- 
ciendes  in  a  prima  fade  case  for  plaintiff. 

[Ed-  Note.— For  other  caBes,  see  Trial,  Cent. 
Dig.  §  982 ;  Dec.  Dig.  ^419.] 
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2.  NEauaBIfCB  «s»ll&— Issuxs— Pboov  asd 
Vakiance. 

Every  act  of  negUseace  charged  need  not  be 
proved,  bat  one  of  then  constituting  prozi- 
piata  caase  la  enoogb. 

[Ed.  Note.— For  other  cMflit,  see  Negligence, 
Cent.  Dig.  H  200-216 ;  Dec.  Dig.  «s>119.] 

3.  Railboads  «=>3S7— Injubies  to  Pebboks 
ON  OB  Neab  Tbacks— Pboximatb  Cacse  — 
Failubb  to  Wabh—Pebsons  Seeinq  and 
KMOvvino. 

An;  n«sIiseQce  In  a  train  not  giving  a 
crossing  signal  is  not  the  proximate  cause  of 
tleutb  of  one  who,  seeing  it  approaching,  and 
appreciatiDK  the  danger,  tried  to  run  across  the 
track  ahead  of  it. 

[Ed.  Note.— For  other  eeaca,  see  Bailroads, 
Cent.  J>ic  i|  1286,  1314-1816;  Dee.  Dig.  «» 
887.] 

4.  Tbial  <a»2li2>— MTwrgtniHO  Inbtbuotiok— 

Ihafpucabiutt. 

Tbe  inapplicable  instruction  announdng  the 
rule  of  the  master's  duty  to  furnish  a  safe  place 
to  vork,  in  an  action  for  a  servant's  death 
while  ruooing  in  front  of  a,  train  Car  from  hU 
working  place,  is  confusing,  U  not  misleading. 

{Ed.  Note.— For  other  oaaoi,  see  Trl^  Osnt. 
Dig.  S3  606.  696-612;  Dec.  Dig.  «=»2S2.1 

6.  Neouobrcb  «B»188-<:!oinBiBUTOBT  Nxa- 

LIGENCK— PLBADINO. 

The  allegation  of  the  answer  that  deceased 
came  to  his  death  through  his  own  carelessness 
and  negligence  is  not  a  plea  of  contributory 
negligence,  and  so  does  not  aatboriM  instruc- 
tions theretm. 

[Ed.  Note.— For  other  eases,  sea  Nedlgence, 
Cent.  Dig.  H  864-870;  Dee.  Dig.  ^Ut8.] 

6.  Tbial  •s>28&-4NaTBU0TX0Ns— Neoessttt 
OF  Kequebts. 

That  the  court's  outline  of  the  ease  may  be 
complained  of,  it  was  necessary  to  submit  and  re- 
quest an  instruction  succinctly  stating  the  Is- 
sues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  3{  627-641;   Dec.  Dig.  ^255.1 

7.  WrrNBssKS  ^=9388— Iupbachhbnt— InooN- 
axsTKNT  Statkuents— Absent  Deposition. 

Kev.  Codes,  {  8026,  authoring  impeach- 
ment of  witness  by  evidence  of  prior  statements 
iocoDsisteot  with  his  testimony,  but  providing 
that  before  this  can  be  done  the  statements 
must  be  related  to  him,  and  if  in  writing  must 
be  shown  to  him,  is  violated  by  allowiog  cross- 
examination  of  witness  as  to  substance  of  his 
deposition,  which  was  not  present,  and  the  ab- 
sence* of  which  was  not  accounted  for. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig,  H  1233-1242,  1246 ;  Dec.  Dig. 
388.1 

8.  Appeal  and  Bhbob  «=»853— Review— In- 
BTBUcnoKs— Law  of  the  Case. 

An  instruction  given  without  objection  be- 
came the  law  of  the  case,  binding  on  the  jury, 
so  that  a  verdict  contrary  thereto  cannot  be 
upheld. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  }{  1624,  3406 ;  Dec.  Dig.  «=» 

853.] 

».  Death  <8=>77— Damages- Amount— Lobs 
TO  BENEnciABiEs— Evidence. 

A  verdict  of  $20,000  for  death,  under  in- 
struction authorizine  allowance  only  for  the 
pecuniary  benefits  which  the  wife  and  children 
would  probably  hove  received  during  the  ex- 
pectancy of  his  life,  is  not  sustained,  the  only 
evidence  being  that  during  two  years  prior  to 
his  death  he  contributed  $60  to  their  support 


and  maintenance,  and  that  for  a  time  before  he 
entered  defendant's  employ  he  was  unemployed. 

[Ed.  Note.— For  other  cases,  see  Death,  Cait. 
Dig.  S  86;  Dee.  Dig.  «»77.] 

Appeal  firom  District  Court,  Silver  Boir 
Connty ;  J.  B.  HcClernan,  Judge. 

Action  bj  A.  B.  Melzner,  administrator  of 
Albert  Page,  deceased,  against  tbe  Gbicago, 
MUwankee  ft  St  Paal  Railway  CcMnpany  and 
anottw.  From  an  adverse  Judgment  and  oi^ 
der.  defendants  appeaL  Reversed  and  i«> 
manded  for  new  trlaL 

SbeltoD  ft  Fnrmaa  and  A.  J.  Verbeyen,  aD 
of  Butte,  for  appellants.  Mac^el  ft  Tyrand, 
of  Batte,  for  reapopdent 

HOLLOWAT,  J,  In  November,  1812,  Al- 
bert Page  was  employed  by  the  Chicago,  Mil- 
waukee &  St  Paul  Railway  Company  aa  a 
car  rei)airer  In  the  shops  of  Harlowtovm.  '  He 
was  killed  by  an  incoming  east-bonnd  frei^t 
train,  and  tbia  action  by  llie  administrator 
of  his  estate  was  brought  to  recover  dann 
ages.  The  railway  company.  Homer  Ganon, 
the  engineer  in  lAarge  of  the  locomotive  at 
the  time  <tf  the  accident  and  Hugh  Spencer, 
superintendent,  were  Joined  as  defendants. 
Spencer  was  dismissed  on  motion  for  non- 
suit and  tbe  trial  proceeded  upon  tbe  issues 
made  by  the  ctmiplalnt  tbe  answer  of  the 
other  defendants,  and  the -reply  thereto.  A 
verdict  was  returned  In  favor  of  the  plain- 
tut  for  $20,000  and  from  the  Judgment  enter- 
ed thereon  and  from  an  order  denying  a  new 
trial,  these  appeals  are  prosecuted. 

The  main  line  of  tbe  railway  extends  sub- 
stantially east  and  west  south  of  tbe  town 
of  Harlowtown  and  Immediately  south  of 
the  passenger  depot  South  of  the  main  line 
are  six  side  tracks,  and  south  of  these  tracks 
and  southeast  ct  the  depot  600  or  700  feH 
distant  are  the  roundhouse  and  shops.  Com- 
pany employ^  who  live  in  the  town  reach 
their  places  of  employment  at  the  shops  by 
crossing  the  tracks  from  or  near  the  depot 
Page  was  killed  early  In  the  morning  of  No- 
vember 16,  1912,  while  be  was  attempting  to 
cross  the  tracks  from  a  point  west  of  the 
depot  to  bis  place  of  work. 

[1]  At  tbe  conclusion  of  plaintlfTa  case  in 
chief,  the  defendants  moved  for  a  ncmsniC, 
which  was  denied  as  to  the  railway  company 
and  Ganon.  In  this  ruling  tbe  trial  court 
erred.  The  plaintiff  bad  failed  altogether  to 
make  out  a  prima  facie  case  of  actionable 
negligence.  About  all  that  can  be  said  Is  tbat 
he  established  that  Page  was  run  over  and 
killed  In  a  race  with  the  train  for  the  cnni- 
ing.  But  when  the  defendants  dected  to 
proceed  with  their  evidence  they  assumed  the 
burden  of  supplying  the  deficiencies  in  the 
plaintiff's  case,  by  testimony  elicited  from 
their  own  witnesses,  and  to  whatever  extent 
this  was  done,  the  error  in  the  ruling  was 
cured.  Cain  v.  Gold  Mt  Mln.  Co.,  27  Moot 
529,  71  Pac.  1004 ;  Yergy  v.  Helena  L.  &  By. 
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Co.,  39  Hont  213, 102  Fac.  310, 18  Ann.  Cas. 
1201. 

[2]  Without  referring  to  defendants'  testi- 
mony at  length,  it  suffices  to  say  that  In  our 
Judgment  It  supplied  suffident  facts  to  com- 
plete the  idalntlff*8  prima  facie  case ;  that  is, 
the  facts  adduced  by  defendants,  vlth  the 
fticts  brought  out  by  plaintiff,  furnish  a  basis 
from  wbidi  the  legitimate  Inference  might  be 
drawn  by  the  Jury  that  the  defendants  were 
guilty  of  n^Ugence  In  falling  to  keep  a  prop- 
er lookout,  and  that  such  negligence  was  a 
proximate  cause  of  Page's  death.  The  plain- 
tiff was  not  required  to  prove  every  act  of 
negligence  charged ;  It  was  sufiSdent  that  be 
prove  any  act  •Kblcb  was  properly  pleaded  as 
a  proximate  cause  of  the  death.  FrederiiA 
T.  Hale.  42  Mont  153. 112  Pac.  70;  Moyse  v. 
Korthem  Padflc  By.  Co^  41  Mont  272,  108 
Pac  1062. 

[S]  The  evidence  discloses  that  Oie  last 
signal  with  the  locomotive  whistle  was  given 
ludf  8  mile  before  the  place  of  the  accident 
was  readied.  Section  ^89,  Revised  Codes, 
provides : 

"If  any  railroad  cotporatloD  within  this  state 
•  •  •  shall  permit  any  locomotive  to  ap- 
proach any  highway,  road  or  railroad  crossing, 
without  causing  the  whistle  to  be  sounded,  at  a 
point  between  fifty  and  eighty  rods  from  the 
crossing,  and  the  bell  to  be  rung  from  the  said 
point  until  the  crossing  is  reached,  *  *.  * 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  tiiereof,  shall  be  fined,"  etc. 

We  do  not  agree  with  respondent  that  the 
evidence  warrants  the  conclusion  that  at  the 
time  Page  met  his  death,  he  was  upon  a  high- 
way, road,  or  railroad  crossing,  within  the 
meaning  of  those  terms  as  employed  in  the 
statute  above.  But  even  assuming  respond- 
ent's premise,  his  case  is  not  aided.  Tbe 
testimony  is  uncontroverted  that  Page  and 
Agee  started  from  the  town  of  Harlowtown 
to  their  work  at  the  shops;  that  they  saw 
this  train  approaching,  appredated  Its  prox- 
imity, and  ran  in  an  effort  to  cross  the  tracks 
ahead  of  It  The  purpose  of  requiring  warn- 
ing signals  to  be  given  is  to  impart  notice  of 
tbe  train's  approach.  To  one  who  has  actual 
notice  it  Is  without  significance  that  the 
warning  is  not  given.  If  the  engineer  was 
remiss  In  falling  to  observe  tbe  statutory  re- 
quirement, be  was  subject  to  prosecution  for 
a  misdemeanor;  but  bis  dereliction,  If  any, 
could  not  have  contributed  to  the  unfortunate 
accident.  Causa  proxlma,  non  remote,  spec- 
tator, expresses  a  rule  of  law  of  universal 
application;  and  though  it  be  conceded  that 
a  violation  of  the  statutory  duty  constitutes 
negligence,  a  failure  to  warn  one  who  sees 
an  approaching  train  and  appreciates  the 
danger,  cannot  be  made  a  proximate  cause  of 
the  death  which  results  from  the  effort  to 
beat  the  train  to  the  crossing — an  effort  often 
made  and  frequently  with  the  like  result  as 
In  this  Instance.  There  must  be  a  causal 
connection  between  the  Injury  and  the  negli- 
gence charged.  Bracey  v.  Northwestern  Imp. 
Co..  41  Mont  338,  100  Paa  706,  137  Am.  St 
Rep.  738. 


[4]  Instruction  No.  S.  given  by  the  court, 
must  have  confused,  if  it  did  not  mislead,  the 
Jury.  It  announced  the  rule  of  care  with  re- 
spect to  tbe  servant's  working  place,  and 
must  have  impressed  the  Jury  with  the  Idea 
that  the  evidence,  if  believed,  would  warrant 
a  finding  of  actionable  negligence  on  the  part 
of  these  defendants,  in  falling  to  exercise 
ordinary  care  in  providing  tbe  deceased  with 
a  reasonably  safe  place  In  which  to  work. 
Tbe  complaint  and  the  evidence  disclose  that 
Page  was  killed  600  or  700  feet  from  bis  place 
ot  employment  so  that  any  dereliction  of 
duty  with  respect  to  conditions  at  the  shops 
was  not  a  proximate  cause  of  the  death.  If 
the  trial  court  Intended  to  Include  the  path- 
way or  means  of  Ingress  or  egress  aa  a  part 
of  the  working  place,  fbe  Intention  should 
have  been  made  manifest.  The  Instruction, 
though  correct  as  an  abstract  rule  of  law,  was 
inapplicable  to  tbe  facts,  and  should  not  have 
been  glvm* 

[S]  By  Instmctlma  2  and  2H  the  subject 
of  contributory  neglig»ice  was  injected  in- 
to this  case  foe  the  first  time.  In  tbe  an- 
swer it  is  alleged  that  Page  came  to  his 
death  through  hU  own  eardessnesa  and  neg- 
ligence Thto  is  not  a  plea  of  contributory 
negligence,  aa  was  pointed  out  in  Blrscb  v. 
Citicens'  EL  Co..  36  Mont  674,  93  Pac  940. 
Th&se  InstmcUrau  are  altogether  out  of 
place,  and  error  was  committed  in  giving 
them. 

[I]  The  eritldsm  of  the  court's  outline 
of  the  case  to  the  Jury  woold  be.  effectual 
here  if  counsel  for  defendants  liad  proposed 
an  Instruction  which  sucdncCly  stated  the 
Iwues  for  trial,  and  their  offer  had  been  re- 
fused. In  the  absence  ot  such  a  tender  their 
complaint  is  unavailable. 

[7]  Larsen.  a  witness  for  defendants,  vras 
subjected  to  cross-examination  concerning 
the  substance  of  his  deposition  taken  some 
time  before  the  trial.  The  absence  of  the 
deposition  from  the  courtroom  was  not  ac- 
counted for,  and  the  cross-examination  vio- 
lated the  plain  mandate  of  our  Codes  and 
one  of  the  elementary  rules  of  evidence. 
Rev.  Codes,  {  8025. 

[B,  9]  Without  objection  from  either  par- 
ty, tbe  court  Instructed  the  Jury: 

"If  you  find  your  verdict  for  tbe  plaintiff,  you 
cannot  allow  damages  (or  grief  or  sorrow  or 
for  any  other  loss,  save  and  except  the  financial 
and  pecuniary  loss  suffered  by  the  widow  and 
children  on  account  of  the  death  of  Albert  Page. 
In  such  case,  you  must  confine  your  considera- 
tions to  the  amount  that  will  compensate  the 
wife  and  children  for  the  pecuniary  benefit 
which  they  would  probably  have  received  from 
Albert  Page  if  the  accident  had  not  occurred." 

This  became  tbe  law  of  the  case,  binding 
upon  the  jury,  and  a  verdict  contrary  to  It 
Is  against  law.  and  cannot  be  upheld.  Tbe 
only  evidence  from  which  any  deduction  can 
be  drawn  concerning  the  pecuniary  benefits 
which  the  wife  and  children  would  probably 
have  received  from  Page  during  the  expect- 
ancy of  his  life,  is  furnished  by  the  former 
wife  herself.   She  testified  that  for  a  year 
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and  ten  months  prior  to  hU  death,  Page  had 
contributed  $50,  or  thereabouts,  to  the  sup- 
port and  maintenance  of  herself  and  chil- 
dren; that  after  July  1,  1912,  and  before  he 
entered  the  employ  of  the  railway  at  Har- 
lowtowD,  he  was  out  of  employment.  Meas- 
ured by  the  standard  laid  down  in  Instruc- 
tion 15  above,  the  evidence  would  not  stts- 
tain  a  veraict  for  any  considerable  amount, 
much  less  for  $20,000. 

The  Judgment  and  order  are  rereraedt  and 
the  cause  is  remanded  for  a  new  trlaL 

Reversed  and  remanded. 

BRANTLT,  a  and  SANNER,  J,,  con- 
cur. 


m  HoQt  456) 

In  re  COLBERTS  ESTATE 
STATE  V.  BUSH  et  aL 
(No.  8548.) 

(Supreme  Court  of  Montana.    Dec.  22,  1915.) 

1.  DKPOsiTions  ADHissiBiLnr  or  Ev- 

lOKNCB— TESTIUONZ  OF  WlTHBSS  SiNCI  DE- 
CEASED. 

Under  Rev.  Codes,  I  7887.  subd.  8,  provid- 
ing that  evidence  may  be  received  of  the  testi- 
mony of  a  witness  deceased  or  out  of  the  juris- 
dictioii  or  unable  to  testify,  ^vea  in  a  former 
action  between  the  same  parties  relatlDg  to  the 
same  matter,  depositions  taken  in  a  former  ac- 
tion between  the  same  partiee  relating  to  the 
same  matter  are  admissible  in  evidence,  where 
it  appears  that  some  of  deponents  are  dead  and 
that  the  oUiers  are  In  distant  states. 

[Ed.  Note.— For  other  cases,  see  D«MMltlons, 
Cent.  Dig.  H  288-296:  DeeTDig. 

2.  BviDERCE  €=>577%  —  Testiicowt  of  Peb- 
Bon  Since  Deceased— " Formes  Action." 

The  phrase  "former  action"  within  such 
statute  means  an  action  or  proceeding  which  is 
within  the  power  of  the  tribunal  entertaining  it 
to  bear  and  has  progressed  far  enough  to  enable 
testimony  to  be  taken. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2410;  Dec.  Dig.  «=^677)^.] 

3.  Descent  and  Distribution  ^»71  — Evi- 
oEncK  4=»577%— TBSTncomrzH  FobicebAc- 

TION  —  PeOCEBDINGB  TO  DBTEBHINE  HeIB- 
BHIP— STATDTORT   REMEDT— EXCLUSIVENESS. 

The  proceedings  authorized  by  <Rev.  Codes, 
S  7670  et  seq.,  to  determine  the  rights  of  all  par- 
Bes  to  an  estate  and  all  interests  therein  and 
to  whom  distribution  thereof  shall  be  made,  ere 
exclusive;  and  hence,  the  court  having  no  ju- 
riscliction  to  entertain  a  former  independent  ac- 
tion to  determine  the  right  of  claimants  in  the 
present  proceeding,  brou^t  under  such  statute, 
testimony  in  such  action  is  not  admissible  in 
the  present  proceeding,  though  the  witnesses 
have  since  died  or  removed  from  the  state. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  H  229-236 ;  Dec  Dig. 
«=>71;  Evidence,  Cent.  Dig.  {  2410;  Dec.  Dig. 
e=s>677H.] 

4.  Defobitions  ^»^—Adhibsibiutt— Stipu- 
lations—Misspelling  OP  Names. 

That  the  stipulations  under  which  the  depo- 
sitions of  Mary  Osbum,  James  Clement,  and 
Nettie  Armagoet  were  taken,  authorised  the 
depositions  of  "Mary  Oxbum,  James  Clements 
and  Nettie  Amagost,"  did  not  make  the  deposi- 
tions inadmissible. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Gent  Dig.  H  266.  267;  Dec  Dig.  «s»92,] 


5.  Depositions  <8=>107  —  Objections  — 
Waiver. 

Objections  that  deiKisitioBs  offered  in  an 
action  in  district  court  were  inadmissible  be- 
cause the  names  of  deponents  were  misspelled  in 
the  stipulations  authorizing  the  depositions  wen 
waived  when  not  made  in  writing  and  filed  before 
trial  as  required  by  rules  of  such  court. 

[Ed.  Note. — For  other  cases,  see  Depoeitians, 
Cent  Dig.  gfi  309-319;  Dec  Dig.  «=>107; 
Trial,  Cent  l5ig.  |  189.1 

6.  Depositions  4=>75— Admisbibixjtt— 

TiriCATE  OF  NoTART. 

That  the  notary  certified  that  the  depoai- 
tion  was  corrected  by  him,  instead  of  by  the 
witness,  did  not  render  inadmissible  a  depositioa 
taken  without  the  state;  Rev.  Codes,  |  iSOOH.  re- 
quiring that  the  certificate  show  that  the  deposi- 
tion was  corrected  by  the  witness,  applying 
cnly  to  depositions  taken  within  the  8tat& 

[Ed.  Note.~For  other  cases,  see  Deposidou^ 
Cent  Dig.  §§  166-189;  Dec.  Dig.  «=»75.} 

7.  Evidence  «=:>159— Best  and  Secondabt— 
Receipt  or  Letters. 

Testimony  of  declarations  made  to  witn«v- 
es  by  persons  since  deceased,  to  the  effect  that 
they  had  received  certain  letters,  la  admissible 
over  objection  that  it  Is  secondary  evidence, 
where  it  either  affirmative^  appears  or  may  be 
reasonably  inferred  from  the  tacts  proven  that 
the  letters  have  been  destroyed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  471,  474;  Dec.  Dig.  «=>159.J 

8.  Evidence  '£=3276  —  Heabsat  —  Dbclaba- 
TioNB  OF  Persons  Sxhob  Dsceaskd  — Rb* 

CEIPT  OF  LETTEBS. 

Under  Rev.  Codes,  |  7887,  relative  to  the 
admissibility  in  evidence  of  declarations  of  a 
person  since  deceased,  testimony  of  declarations 
made  by  witnesses  since  deceased,  to  the  effect 
that  they  had  received  certain  letters  from  their 
relative  from  a  certain  place,  was  admissible 
over  objection  that  it  was  hearsay,  in  a  proceed- 
ing to  determine  the  right  of  heirship  in  the  es- 
tate of  one  alleged  to  be  each  relative. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  1.1186;  Dec.  Dig.  ^27&] 

9.  Evidence  €»291— Heabsat  —  Exception 
TO  Role— Declaeationb  of  Pebsons  Sines 
Deceased. 

Where,  in  a  proceeding  to  determine  the 
rights  of  all  iiersons  in  the  estate  of  a  decedent 
declarations  of  persons  since  deceased  that  they 
had  a  nephew  of  the  same  name  as  decedent  bad 
been  admitted  in  evidence,  declarations  of  the 
same  persons  as  to  the  contents  of  letters  from 
such  relative  were  not  admissible  under  the  ex- 
ception to  the  hearsay  role  on  the  qnestion  of 
the  identity  of  decedent  with  such  relative  vl 
declarants;  such  exception  being  inappUeable 
where  the  necessity  for  it  has  ceased. 

[Ed.  Note.— For  other  cases,  see  Bvideoee, 
Cent  Dig.  $  IICO ;  Dec  Dig.  ^291.] 

10.  Evidence  «=»291— Docdicbntabt  En- 

DENCB— I^TTTEBS— PRBLIMINART  PBOOF. 
In  a  proceeding  to  determine  the  right  to 
the  estate  of  a  decedent  declarations  of  persons 
since  deceased,  relative  to  letters  received  by 
them  from,  thrir  nephew  of  the  same  name  as  de- 
cedent were  not  inadmissible  as  not  Aowing 
by  whom  the  letters  were  written,  where  Hker 
purported  on  thdr  face  to  have  beea  written  hr 
the  nephew. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  1150 ;  Dec  Dig.  «=>291.] 

11.  Evidence  «=>159— Best  ako  Skcoitdabt 
— Contents  of  Lettebb. 

In  proceedings  to  determine  the  ri^t  to  the 
estate  of  a  decedent,  the  testimony  of  witnesses 
as  to  the  contents  of  letters  recdved  by  persons 
since  deceased  from  tiieir  nephew  of  the 
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name  as  decedent,  was  properly  adioltted,  where 
the  witnesaea  stated  that  they  had  read  such  let- 
ters and  it  appeared  that  the  letters  had  been 
desttored. 

[Ed.  Note.— For  other  caaes,  EMdence, 
Cent  Dig.  il  471-174;  Dea  Dig.  «s»169.] 

12.  EVIDBNCI  <B=»291— COHPBIBNCT— DSOLA- 

-    RATION  OP  KeLATIONBHIP. 

Under  the  express  provisions  of  'Rev.  Codes, 

S 7887,  a  declaration  of  relationship  made  by 
eeedent  it  admisrible  in  a  proeeedlng  uoder 
Ber.  Codea,  I  7870,  to  deten&ne  the  right  to 
the  estate  of  such  decedent 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1150 ;  Dec  Dig.  «=>291.1 

13.  DeBCSNT  and  DlSTBIBimON  €=>71— Pboof 
OF  Heibship— Lanquagb  Spoken  bt  Dece- 

DEKT. 

In  a  proceeding  to  determine  the  right  to 
the  estate  of  a  decedent  evidence  that  dece- 
-  deat  spoke  German  entirely  or  English  very 
brofcenly,  while  his  mother  spoke  both  languages, 
was  admissible  on  the  question  of  the  identity  of 
decedent  with  the  person  under  whom  claim- 
ants claimed. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Gent  Dig.  SS  229-236 ;  Dec.  Dig. 
«=>71.] 

14.  Etidencb  «=>287— Fediobeb— Rboobd  in 
Fahilt  Bible. 

That  the  fomllf  record  in  a  Bible  offered 
as  part  of  a  depositioQ  as  proof  of  kinship  in  a 
proceeding  to  determine  the  right  to  an  estate 
was  mutilated  and  of  doubtful  aothentidty  did 
not  render  the  Bible  Inadmlsrible ;  the  admlari- 
Ulitjr  ci  a  family  Bible  oontainlng  a  family 
record  not  depending  on  the  authorship  or  sut 
thenticity  of  the  entries,  but  on  the  fact  that  it 
is  the  family  Bible  ana  record,  rec<«nized  as 
aneh  by  tluwe  with  whose  pedigree  it  is  eon* 
cemedtf 

[Ed.  Note.— For  other  eases,  see  Evidence^ 
Cent  Dig.  H  U49-1164;  DecTDig.  «s»287.] 

15.  Evidence  ®=»317— Heabsat  — Destbuo- 
TiON  or  Letters. 

The  testimony  of  a  witness  that  a  third 
person  had  told  him  that  letters  as  to  which 
it  was  sought  to  introduce  secondary  evidence 
had  been  destroyed,  being  hearsay,  was  inadmis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  K  1174-1192 ;  Dec  Dig.  «»817.] 

16.  EviDENOB  «=:»293— Relationship  —  Dbo- 
ZJIBAT10H8  or  Pbbsons  Since  Deceased. 

Under  Rev.  Codes.  M  7869.  7887,  requir- 
ing that  the  relationship  of  the  deceased  declar- 
ant to  the  family  whose  history  he  refers  to  be 
showQ  by  evidence  independent  of  his  mere  dec- 
laration, before  his  dectoration  can  be  received, 
in  a  proceeding  to  determine  the  right  to  the 
estate  of  a  decedent,  testimony  of  declarations, 
acts,  and  attitude  of  persons  since  deceased  or 
cot  of  the  jurisdiction,  was  admissible  to  show 
the  relationship  of  declarants  to  each  other  and 
to  their  relative  having  the  same  name  as  dece- 
dent regardless  of  whether  the  relationship  of 
declarants  to  decedent  bad  been  shown. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  1162 ;  Dec  Dig.  «=>293.] 

17.  Tbial  ^»S9— Obdeb  of  Pboob^Discbb- 

TION. 

The  order  of  proof  is  always  within  tho 
sound  discretion  of  the  trial  f»urt. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
D^.      138-140,  142,  143,  145 ;  Dec  Dig.  ^ 
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18.  Aliens  «=>69  —  Recobd  of  Natdbaliza- 

TEON— COHCLUSITBNBSS— NaTITITT. 

The  record  of  the  naturalization  of  a  sup- 
posed alien  is  not  conclusive  on  the  question 


of  his  nativity  in  a  distinct  proceeding  having 
nothing  to  do  with  his  citizenship. 

{Ed.  Note.— For  other  cases,  see  Aliens,  Cent. 
Dig.  H  147-163 ;  Dec  Dig.  «=>69.] 

19.  Descent  and  Distbibution  «=>71— Pbo- 

OBBDinGW  TO  DlTKBima  HbIBSHIX'— BtJB- 
DBN  OF  PBOOF. 

In  proceeding  under  Ber.  Codes,  {  7670 
et  seq.,  to  determine  the  right  to  the  estate  of  a 
decedent,  the  burden  was  on  claimants  to  show 
their  relationship  to  decedent. 

Pid.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  U  229-286;  Dee.  Dig. 
«=^1.] 

20.  Appeal  and  Ebkob  <S=s>9S7— Findings 
OF  Fact— Disposition  of  Cause. 

Under  Rev.  Codes,  |  6263.  prescribing  its 
powers,  the  Supr^e  Court  mityfOn  appeal  in  a 
proceeding  onder  Rev.  Codes,  f  7670,  determine 
the  right  to  an  estate,  weigh  evidence  consist- 
ing mainly  of  depositions,  and  may  reverse  the 
case  if  the  findings  are  against  the  weight  of 
evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  H  3893-3896;  Dec  Dig.  ^ 
087.] 

21.  Descent  and  Distbibution  «=971— Pbo- 

CEBDINQS  to  DeTEBUINE  HEIBBHIP— SUFFl- 

CJENCT  or  Evidence. 

Evidence^  in  a  proceeding  under  Rev.  Codes, 
i  7670  et  seq.,  to  determine  the  rights  of  all 
persons  to  the  estate  of  a  decedent  fa^- 
sofficient  to  sustain  a  finding  that  decedent  was 
claimants*  rdative. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  |S  229-236;  Dec  Dig. 
«=»71.1 

Appeal  from  District  Court  Silver  Bovi^ 
County;  J.  B.  McClernan,  Judge. 

Proceedings  to  determine  heirship  to  the 
estate  of  Charles  Colbert  deceased,  between 
the  State  and  Joseph  A.  Bush  and  others. 
From  a  Judgment  finding  in  accordance  with 
the  claim  of  Joseph  A.  Bosh  and  others, 
claimants  of  the  estate,  the  State  appeals. 
Reversed  and  remanded. 

J.  B.  Polndexter,  Atty.  Gen.,  C.  S.  Wagner, 
Asst  Atty.  Gen.,  and  O.  J.  Christian  and 
Louis  P.  Donovan,  both  of  Butte,  for  the 
State.  C.  A.  Loomls  and  John  F.  Wade,  both 
of  Kansas  City,  Mo.,  J.  B.  Clayberg,  of  San 
Francisco,  CaL,  and  Edward  Horsfcy,  of  Hele- 
na, for  respondents. 

SANNER,  J.  diaries  Colbert.  late  of 
Butte,  died  Intestate  on  February  14,  1901. 
He  left  confidderable  property,  but  no  wife, 
child,  parent,  brother,  sister,  uncle,  or  aunt 
him  surviving.  The  present  proceeding  was 
initiated  In  the  matter  of  his  estate  pending 
in  the  district  court  of  Silver  Bow  county, 
under  sections  7670  to  7672.  Revised  Codes, 
the  respondents  claiming  to  be  heirs  of  said 
decedent,  as  the  son  of  Nancy  Cross  Colbert 
late  of  New  York  and  Pennsylvania.  The 
trial  court  sitting  without  a  Jury,  found  and 
adjudged  In  accordance  with  the  respwdents* 
claim,  and  from  that  Judgment  as  well  as 
from  an  order  denying  a  new  trial,  the  state 
of  Montana,  demanding  an  escheat  for  want 
of  heirs,  has  appealed. 

The  main  question  presented  Is  the  suf&- 
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ciency  of  the  ertdence  to  Justify  the  findings 
and  Judgment  As  this,  of  course,  means 
competent  and  credible  evidence,  since  It  is 
not  to  be  assumed  that  the  trial  court  based 
Its  flndlDgs  upon  any  other  hind  (Flnlen  t. 
Helnie,  28  Mont  548,  73  Pac  123;  Lane  v. 
Bailey,  29  Mont  548,  78  Pac.  191),  we  must 
first  ascertain  what  portions  of  this  TOlutni- 
nous  record  there  are  to  which,  for  the  rea- 
sons assigned  by  appellant*  no  iwobatlTe  val- 
ue can  be  given. 

1.  The  flnt  contention  la  that  certain  dep- 
osttlonfl,  viz.,  those  of  Mary  EJ.  Cross,  Naomi 
D.  Edwards,  Sarah  J.  Musser,  and  Jabez  Tll- 
lotson*  ought  not  to  have  been  received  and 
ought  not  to  be  considered  for  the  reasons 
(a)  that  they  were  not  taken  in  this  proceed- 
ing, and  (b)  that  they  were  not  taken  in  any 
other  action  or  proceeding  which  any  court 
In  this  state  had  Jurisdiction  to  entertain. 

[1]  (a)  The  respondents  concede  that  these 
depositions  were  not  taken  in  the  present 
proceeding,  but  were  taken  in  a  certain  cause 
notnbered  A195,  commenced  as  a  civil  action 
by  Joeepb  Cross  et  al.,  plaintiffs,  against  the 
State  of  Montana,  Gerald  Colbert  et  al.,  de- 
fendants. It  is  ittslsted  that  they  were  nev- 
ertheless admissible  under  the  provisiimB  of 
section  8010,  Revised  Codes;  bat  as  they 
were  taken  without  the  state  under  the  provi- 
^ns  of  sectlona  8002-8006.  Revised  Codes, 
we  qnestlon  whether  section  8010  affords  any 
wairant  for  their  admission.  However  that 
may  be»  the  Code  elsewhere  provides  that 
upon  a  trial  evidence  may  be  received  of  "the 
testimony  a  witness  deceased,  or  out  of  the 
Jurisdiction,  or  unable  to  testify,  given  In  a 
former  action  between  the  ume  parties,  re* 
latlhg  to  the  same  matter."  Rev.  Codes,  { 
'7887,  subd.  8.  The  record  sufficiently  shows 
that  two  of  these  deponents  are  dead,  and 
that  the  other  two  reside  In  far  eastern 
states.  This  being  so,  the  objection  tiiat  the 
depositions  were  not  taken  in  this  proceed- 
ing may  be  dismissed  for  the  more  important 
inquiry  whether  cause  A195  was  a  "fbrmer 
action  between  the  same  parties,  relating  to 
the  same  matter." 

[2,  S]  (b)  We  take  it  that  the  phrase  "foiv 
mer  action,"  as  used  In  subdivision  8  of  sec- 
tion 78S7,  means  any  action  or  proceeding 
which  has  progressed  far  enough  to  enable 
testimony  to  be  taken.  But  to  be  an  "action 
or  proceeding"  in  this  sense,  to  give  sanction 
to  the  oath  of  a  witness  so  that  his  deposition 
may  constitute  "testimony,"  the  proceeding 
must  be  one  within  the  power  of  the  tribunal 
entertaining  It  to  hear.  Was  A195  such  a 
proceeding?  We  think  not,  accepting  the  re- 
ppondeuts'  assurance  that  It  Involves  the 
same  parties  and  relates  to  tbe  same  matter 
as  the  present  proceeding;  for,  If  that  be 
true,  we  have  an  Independent  civil  action, 
brought  to  determine  tbe  right  of  respond- 
ents to  succeed  as  heirs  to  an  estate  which 
then  was  and  still  is  undistributed.  It  has 
been  settled  by  this  court  that  the  "complete 


procedure  for  determining  the  rights  of  all 
persons  to  an  estate  and  all  interests  therein 
and  to  whom  distribution  thereof  aboald  be 
made,"  provided  by  sections  7870,  7671,  and 
7672.  Revised  Codes,  "must  be  held  upon 
well-lcnown  rules  of  statutory  constructkm  to 
exclude  every  other  procedure  for  determin- 
ing such  questions."  In  re  Fleming's  Estate. 
38  Mont  57.  68,  98  Pac.  648.  It  foUows  that 
no  such  action  as  A195  could  be  brought,  no 
court  of  this  state  could  have  Jurisdiction  of 
it  and  no  sanction  could  be  afforded  by  it  for 
tbe  depositions  In  question,  niey  are  there- 
fore no  valid  part  of  the  evidence  In  tlili 
proceeding. 

[4,  6]  2.  It  is  next  Insisted  that  certain  odi- 
er  depositions,  to  wit  those  of  Mary  Ozbum, 
James  Clement,  and  Nettie  Armagost.  were 
Inadmissible  because  tbe  stipulations  under 
which  they  were  taken  authorlEed  the  deposi- 
tions of  Mary  Oxbum,  James  dements,  and 
Nettle  Amagost  It  is  not  and  cannot  be 
urged  that  the  deponents  are  not  the  same 
persons  whose  depositions  were,  intended  by 
the  stipulations.  Tliey  were  the  same,  and 
we  think  the  minor  differences  disclosed  In 
the  spelling  of  their  names  should  have  been 
beneath  the  notice  of  the  state  of  Montana, 
whose  right  here  is  wholly  c(Hitingent  upon 
the  absence  of  lawful  htira,  but  whose  inters 
est  demands  in  this,  as  in  all  other  cases, 
that  Justice  be  done  as  nearly  as  possible^ 
Moreover,  under  rule  16,  rules  of  the  district 
coart  of  Silver  Bow  county,  such  objections 
as  these  are  required  to  be  in  writing  and 
filed  before  trial;  so  that,  if  they  ever  had 
substantial  merit,  which  Is  doubtful,  we  tbtnk 
it  was  waived  by  failure  on  the  part  of  tlte 
state  to  make  the  objections  In  time.  Murray 
V.  Lorabie.  8  Mont  208,  Id  Pac.  574. 

[I]  S.  Tbe  same  conslderfttlons  apply  to 
the  proposition  that  the  depositions  of  John 
Laisy,  Eugene  Bush,  Josephine  Joslyn,  Jos- 
eph Gardner,  Evallne  F.  Rice,  Mary  Ozbum, 
James  Clement  Bessie  Beedy,  and  Nettle 
Armagost,  should  have  been  rejected  because 
the  certificates  thereto  were  defective.  In 
each  of  these  depositions  tbe  notary  esatt- 
fled: 

"That  the  deposition  was  reduced  to  writing 
and  when  completed  was  careful);  read  to  the 
witness,  and  being  corrected  by  mc,  was  by  him 
subscribed  in  my  presence  and  sworn  to  as  above 

specified." 

The  point  Is  made  that  under  section  8006, 
Revised  Codes,  the  certificates  should  show 
that  tbe  depositions  were  "read  to  tbe  wit- 
ness and  corrected  by  Mm."  These  deposi- 
tions were  all  taken  wltliout  the  state;  sec- 
tion 8008  does  not  apply  to  them;  and  the 
objections,  If  valid,  were  not  timely.  Murray 
V.  Larable,  supra. 

[7-1 1]  4.  All  the  witnesses  for  the  re- 
spondents who  pretend  to  know  or  to  hare 
heard  family  taUc  upon  the  subject  agree 
that  there  was  such  a  person  aa  Naucy 
Cross;  that  at  some  time  she  married  a 
man  named  Colbert  and  had  a  son  called 
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Charles;  Cbat  sbe  had  several  broQiers, 
among  them  Joseph  Cross,  who  came  to  Iowa 
prior  to  1865  and  Uved  there  until  1886; 
that  she  had  one  sister,  Fanny  Cross  Bosh, 
tturonib  whom  the  claimants  of  record  de- 
raign  their  kinship.  The  reqEwndents  tbem- 
adves  assert  that  CSiarles  was  the  son  ot 
GOlhert,  but  Ave  of  th^  wibioses  testify 
that  Nancy  Gross  was  married  twice,  first 
In  1834  to  William  Btuth,  who  beekme  the 
father  of  her  only  boy,  and  that  William 
Bnsh  has  a  stater,  Mrs.  Alvlna  dement,  late 
ot  miwds.  As  bearing  npim  the  claim  that 
the  Charles  Colbert  with  whose  estate  we  are 
concerned  was  tho  s<m  of  Nancy  Ooss,  cer- 
tain testimony  was  received,  the  character  of 
which  may  be  ezempllfled  as  follows:  (a) 
-Testimony  of  declarations,  alleged  to  have 
be^  made  to  the  witnesses  speaking,  by 
Joseph  Cross,  Fanny  Cross  Bash,  and  AWlna 
Clement,  all  now  deceased,  to  the  effect  that 
tihey  had  received  letters  from  their  relative 
Caiarles  Colbert,  from  Bntte;  (b)  testli^ny 
by  the  witnesses  to  whom  sach  declarations 
are  allied  to  have  been  made,  ^vlng  the 
purport  or  contents  of  sncb  letters  as  told 
to  the  witnesses,  they  not  having  read  or  seen 
the  letters;  (c)  testimony  by  witnesses  who 
claim  to  have  read  one  or  more  of  such  let- 
ters, giving  the  purport  or  contents  of  the 
letters  so  claimed  to  have  been  read.  The 
principal  objections  nrged  to  this  testimony 
were  that  it  ts  hearsay,  that  it  is  secondary 
evidence,  and  that  there  la  nothing  to  show 
who  wrote  the  letters.  If  an  objection  that 
evidence  is  secondary  can  be  good  where  the 
witness  does  not  pretend  to  give  the  con- 
tents of  a  writing  as  recollected  by  him  aft- 
er reading  the  same,  thm  we  say  It  is  not 
tenable  here,  because  It  affirmatively  appears 
that  all  of  Mrs.  Clement's  papers-  were  de- 
stroyed at  her  death,  and  there  Is  enough  to 
instlfy  an  Inference  to  the  same  effect  con- 
cerning the  alleged  letters  to  the  other  per- 
sons, having  In  mind  their  private  and  trans- 
itory character.  The  other  objections,  how- 
ever, are  not  so  easily  met  Confessedly,  the 
testimony  Rifled  by  the  examples  "a"  and 
*V*  was  heursay;  but  respondents  contend 
it  was  nevertheless  admlsdble  (the  declarants 
being  dead)  under  the  providons  of  section 
7887.  Revised  Codes.  As  regards  the  tact 
that  such  letters  were  received,  we  think 
the  respondents'  contrition  must  be  upheld. 
Other  declarations  by  eadk  of  these  persons 
that  tb^  had  a  nephew  called  Charles  Col- 
twrt  had  been  properly  admitted,  and  the 
declarations  now  considered  go  to  identiflca- 
tlon,  by  placing  the  Charles  Colbert  claim- 
ed to  be  a  relative  as  In  Butte  at  the  time  tiie 
letters  were  written.  2  Jones  on  Evidence,  p. 
711;  Byers  v.  Wallace,  87  Tex.  503,  28  S. 
W.  1056.  29  S.  W.  760.  Tbe  admisstbtUty  ot 
endi  testimony  as  this,  however,  ts  an  excep- 
tloi  to  tbe  rale  against  hearsay  and  rests  In 
all'  cases  upon  neicesslty.  Wlgmore  on  EM- 
dence,  H  1420,  1421.  With  the  necesdty 
ceases  tbe  ecc^tifln;  and,  as  no  necessity 
16ItP.-65 


appears  for  admitting  ttie  contents  or  snt>- 
stance  of  these  letters,  we  must  hold  the  rul- 
ings below  to  that  extent  erroneous.  The 
ground  of  objection  that  there  is  nothing  to 
show  who  vrrote  the  letters  is  without  merit; 
prima  fade  they  purported  to  be  from  the 
nephew  of  the  recipients,  named  Cbarles 
Colbert,  writing  ft-tnn  Butte,  bnt  whether  the 
writer  was  the  Charles  Colbert  whose  estate 
Is  here  in  question  is  made  to  depend  upon 
inf^rmce,  presumption,  or  other  evidence. 
To  the  testimony  Illustrated  by  example  *V 
we  can  perceive  no  objectltm  at  all;  its  pnr^ 
pose  was  the  same  as  in  cases  "a"  and  "b," 
but.  If  tbe  contents  were  relevant  and  mate- 
rial. It  was  proper  to  receive  them  from  any 
one  who  knew  through  actual  pmisal  of  the 
letters. 

[1 2]  In  his  deposition  tbe  witness  L^sy 
was  permitted  to  testify  that  In  a  lawsnit  at 
Saginaw,  Hlcb.,  in  1800,  both  Jhy  Cross  Bnsh 
and  his  companion  bearing  the  name  of 
Oiarles  Colbert  testtfled  that  tb^  were 
cousins,  their  mothers  bdng  sisters.  Qrant- 
ing  there  was  error  in  permitting  the  wit- 
ness to  detail  what  Jay  Cross  Bnsh  said, 
there  Is  no  merit  In  the  assignment  so  ter 
as  the  alleged  declaration  of  CSiarles  Cblbert 
ta  concerned;  for,  it  it  should  be  that  the 
man  who  made  the  declaration  was  fbe  man  , 
whose  estate  la  before  ns,  his  declaration  of 
relationship  was  clearly  admissible.  Rev. 
Cedes,  |  7887. 

[IS]  6.  Certain  testimony  was  received  of 
alleged  declarations  of  persons  now  deceased, 
who  knew  and  claimed  kinship  with  Nancy 
Cross  C(db«rt  and  her  son  Charles,  to  tbe 
effect  that  Charles  spoke  O^man  entirely  or 
Ekii^lsh  very  brokenly,  and  that  his  mother 
BpoiM  both  languages.  Elxception  Is  taken  to 
this,  but  wlthont  reason  so  far  as  the  lan- 
goage  of  Charles  is  concerned.  Langnage  Is 
certainly  a  personal  t^racteristic;  a  descrip- 
tion of  the  person  and  charactorisUcs  of  the 
Individual  with  whom  kinship  is  declared, 
coming  down  with  sncb  declarations,  is  part 
of  them,  and  is  competent  to  be  shown  fbr 
purposes  of  tdentlflcatlon.  Wlgmore  on  Eri- 
dence,  {  1494. 

[1 4]  7.  Accompanying  the  deposition  of 
B^sie  Beedy  ts  the '  mutilated  portion  of  a 
Bible  which  bears  the  Imprint  "1862."  It 
contains  certain  pages  which  were  oris^nally 
blank  save  for  the  beading  "Family  Record," 
each  divided  Into  ct^umns  headed  for  mar^ 
riages,  btrths  and  deaths.  It  contains  entries  ■ 
of  dates  as  ancloit  as  l'ni4,  and  under  the 
head  of  "Marriages"  narrates  that  of  "Wil- 
liam Bush  to  Nancy  Cross.  1834."  This  en- 
try is  over  an  obvlona  erasure  and  In  pen- 
manship and  ink  quite  different  from  and 
more  modem  than  the  entries  preceding  and 
su<%eedlng  it  This  record  has  rdevancy  only 
in  connection  with  the  alleged  relationship  of 
Charles  Colbert  to  Alvlna  Clement  The 
witness  Beedy,  who  was  bom  In  1846,  tes- 
ttfled that  this  Bible  was  her  ibother's,  that 
It  la  among  tbB  earliest  reeolieetlona  of  her 
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childhood,  and  that  she  always  miderstood 
that  It  had  belonged  to  ber  grandmother. 
According  to  the  r<ecord,  the  grandmother 
died  In  1850.  The  state  Insists  that*  under 
these  drcumstances,  with  nothing  to  explain 
them,  the  Bitde  was  not  admissible.  Tbe 
learned  trial  Judge  in  receiving  it  said: 

"I  will  admit  it  In  evidence.  What  weight  I 
will  give  it  is  a  matter  for  fatare  con^deration. 
I  don't  like  the  looks  of  it" 

With  this  attitude  we  are  in  entire  accord. 
The  admissibility  of  a  family  Bible  contain- 
ing a  family  tree  or  record  does  not  depend 
upon  autbordiip  o^  anthenticity  of  the  en- 
tries; but  upon  the  fact  that  it  is  the  family 
Bible  and  record,  recognized  as  such  by  those 
with  whose  genealogy  or  pedigree  It  Is  con- 
cerned (People  V.  Ratz,  115  Oal.  132,  46  Pac 
916;  Jones  v.  Jones,  45  Md.  144),  and  for  the 
same  reason  neither  chronological  order  nor 
superficial  Integrity  can  be  a  condition  to  Its 
rec^tUon,  whatever  effect  these  circum- 
stances may  have  upon  Its  probative  value. 
So.  In  view  of  the  testimony  of  Mrs.  Beedy 
that  these  entries  were  made  by  persons  who 
are  now  dead  and  that  the  Bible  and  record 
have  always  been  recognized  In  the  family 
of  Mrs.  Qement  as  their  family  Bible  and 
record,  we  think  it  was  admissible,  though 
as  a  factor  in  respondents'  case  it  may  be 
wx)rse  than  worthless. 

[15]  8.  On  the  theory  that  to  admit  evi- 
dence touching  the  alleged  letters  received 
by  Joseph  Cross  direct  proof  of  their  loss 
was  required,  John  F.  Wade,  an  attorney 
for  the  respondents,  was  permitted  to  testify 
that  Joseph  Cross,  Jr.,  told  him  they  had  been 
destroyed.  This,  of  course,  was  pure  hear- 
say, Inadmissible  as  a  matter  of  law  and 
valueless  in  point  of  fact 

[1 1, 1 7]  9.  Numerous  errors  are  assigned 
upon  the  admission  of  testimony  detailing 
the  declarations,  acts,  and  attitude  of  persons 
deceased  or  out  of  the  jurisdiction,  for  the 
purpose  of  showing  relationahlp  within  the 
Bush  and  Clement  families,  as  well  as  to- 
wards Nancy  Cross  Colbert  and  her  son.  It 
is  contended  that  this  evidence  was  admit- 
ted without  first  showing  that  some  relation- 
ship existed,  and  the  objection  to  it  Is  steted 
in  the  language  of  Wigmore,  as  follows: 

"The  qualifications  of  the  deceased  declarant— 
his  relationship  or  wliatever  Is  relied  aiwn  as 
equipping  him  with  Information— must  be  shown 
in  advance.  In  other  words,  the  relatloDsUp  of 
the  declarant  to  the  family  whose  history  he  re- 
fers to  must  be  shown  by  evidence  independent 
of  bis  mere  declaration;  otherwise  tbere  would 
be  a  begging  of  the  guestion.  The  only  apparent 
exception  is  found  in  the  case  at  h  dedarant 
speaking  of  bis  own  nersonal  history."  Tn»iSa» 
on  Evidence,  S  1490. 

Siting  aside  the  orAer  of  proof,  which  Is 
always  within  the  sound  discretion  of  the 
court,  we  think  this  excerpt  states  the  law 
under  the  provisions  ot  our  statute.  Rev. 
Codes,  II  7869,  7887.  The  point  involved  in 
Oiese  detdarations,  however,  is  not  the  re- 
lationship <tf  these  declarants  to  the  caiarles 
Colbert  whoee  estate  is  beton  vu,  but  thtir 


relationship  to  each  other  and  to  Nancy  Cross 
Coll)ert  and  her  sou,  and  as  to  this  it  Is  our 
opinion  that  the  requirements  of  the  rule 
steted  were  sufficiently  met 

[18]  10.  It  is  vigorously  Insisted  that  for^ 
asmuch  as  the  record  shows  the  naturalixa- 
tion  of  Charles  Colbert,  deceased,  as  a  na- 
tive of  Germany,  this  Is  conduslve,  and  no 
finding  to  the  contrary  was  legally  possibles 
There  Is  nothing  In  thl&  The  natnraUza- 
tion  of  a  supposed  alien  is  for  some  pur- 
poses conclusive  as  to  the  dtlzenship  of  the 
applicant;  and  the  record,  tf  regular  on  its 
foce,  may  be  evidmoe  that  the  applicant 
claimed  nativity  in  the  ford^  country  qiec- 
ifled  and  tliat  his  good  moral  dutrftcter  was 
Buffldently  attested.  It  cannot,  fiowever*  in 
a  distinct  proceeding,  having  nothing  to  do 
with  his  dtizenshlp,  be  r^rded  as  an  ad- 
judication of  the  age,  residence,  or  good 
cliaracter  of  the  arolicant  (Mntnal  .Benefit 
L.  I.  Go.  V.  msdale.  91  U.  8.  238,  245,  23  L. 
Ed.  -314),  and,  if  tt  be  no  adjodlcatlon  of 
these.  It  cannot  be  ooncludve  upon  the  ques- 
tion of  nativity. 

[11-21]  11.  As  regards  the  dalm  asserted 
by  them,  the  re«pondente  were  plalnttlfa  (Es- 
tete  of  Kasaon,  141  Gal.  S3,  74  Pac  436), 
and  they  had  the  burden  of  proofs  13ielr 
case  rests  mainly  upon  depositions  the  ralue 
of  which  we  may  Judge  as  actively  as  the 
trial  court  (Borcteanx  v.  Bordeanz,  43  Mont 
102,  116  Pac.  209,  and  If  tt  shall  be  ciear 
to  us  that  tile  wMi^t  of  the  evidence  Is  not 
with,  but  is  against,  the  findings  In  their 
favor,  the  doty  of  this  court  Is  to  so  detdare 
and  to  determine  the  'case  accordingly.  Ber. 
Codes,  I  6263;  Bordeaux  v.  Bordeaux.  32 
Mont  1S9,  80  Pac.  6.  It  is  fair  to  pronlae^ 
as  an  el^ent  in  the  due  ai^neclation  of  the 
evidence^  that  the  earliest  notice  takoi  of 
this  estete  by  any  of  the  respondente  was 
after  the  matter  had  been  in  UUgatlcm  for 
some  time,  after  the  claim  of  the  State  to 
an  escheat  for  want  of  hedrs  had  been  pub- 
licly asserted,  and  after  the  aiq)posed  fkcts 
touching  the  Idrattty  of  the  deceased,  diaries 
Colbert,  bad  become  notorious.  The  most 
salient  of  these  supposed  fkcts  are  tliat 
Cmirles  G<dbert  claimed  to  have  been  bom 
in  Germany  in  1834  or  1836;  to  have  left 
that  country  after  his  father,  motlier,  and 
only  sister  bad  ^ed;  to  have  worked  In 
New  Yoi^  state  and  at  a  sawmfU  near 
Saginaw,  HldL;  to  have  left  for  Pern  by 
the  Isthmus  of  Panama,  but,  leandng  at 
Asplnwall  that  Peru  was  at  war,  to  have 
chained  his  mind,  going  to  Califiimia;  to 
have  left  California  for  the  northwestern 
mining  regions,  arriving  first  in  Idaho;  to 
have  engaged  in  prospecting  there  and  there- 
after in  Montana,  at  Confederate  Guicb  and 
elsewhere;  and  to  haTO  settled  in  Butte  in 
1866;  also,  tliat  be  was  short  of  stature 
had  blue  eyes,  and  spoke  English  tnokenly; 
that  he  died  In  1901  wtthont  known  hdrs; 
and  that  Us  estate  was  of  oonstderable  vat 
ne.  Ko  elaborate  analysis  of  tbia  extend  ve 
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record  conld  be  aocompllslied  within  any 
reasonable  space.  Tbe  evidence  of  the  re- 
spondents, taken  In  toto,  may  be  said  to  es- 
tablish that  Nancy  Hatre,  of  Scotch  de- 
scent, and  Zacharia  Cross,  of  German  de- 
scent, were  born  in  what  Is  now  the  state  of 
New  York  In  1T72.  Intermarried  In  1799,  and 
had  several  children  all  of  whom  are  dead, 
bnt  four  of  whom,  viz.,  Solomon,  Nancy, 
Fanny,  and  Joseph,  had  lawful  Issne;  the 
children  of  Nancy  were  Charles  and  Jennie, 
bnt  Jennie  died  In  childhood;  the  children 
of  the  others,  or  the  Issne  of  such  children, 
are  the  claimants  at  bar.  Some  of  them 
testify  as  the  tradition  in  their  family  tbat 
Nan<7  Gross  married  a  German  named  Jacob 
Colbert,  which  marriage  was  contrary  to  the 
Wishes  of  her  parents  because  Colbert  bad 
been  In  the  )»>untry  but  a  short  time  and 
could  speak  no  English ;  that  she  moved 
with  her  husband  into  Pennsylvannla  a  dis- 
tance ,of  two  days'  walk  from  Solon,  N.  Y., 
and  there  her  son  Oiarles,  by  her  husband 
Jacob  ^Colbert,  was  bom  In  1834;  but  Jay 
Cross  B^sli  asserts  that  Jacob  Colbert's 
father  fought  in  the  Revolntionary  War, 
while  Joseph  A.  Bush  declared — until  dis- 
suaded by  Jay  Cross  Bush — that  the  hus- 
band's name  was  James  Colbert,  that  he 
and  Nancy  live^  for  a  time  in  Michigan, 
and  tbat  Charles  was  born  In  Cortland  coun- 
ty, N.  T. 

However,  as  noted  In  tbe  fourth  division 
of  this  opinion,  Charles  appears  to  have  been 
blessed  with  two  natural  fathers.  His  first 
appearance  to  any  one  who  testifies  here 
was  at  the  age  of  10  or  11  years,  while  on 
a  visit  to  Mrs.  Beedy's  parents  at  Taylor, 
Cortland  county,  N.  Y.  At  the  age  of  17 
or  IS  he  again  visited  at  the  same  place  ac- 
companied by  Ills  mother.  Mrs.  Beedy  dis- 
tinctly remembors  bot^  visits,  and  says 
that  on  the  last  occasion  he  was  slight, 
small,  light-complezloned,  and  spoke  Eng- 
lish. His  next  appearance  Is  recorded  by 
Jay  Cross  Bosh,  and,  as  the  testimony  of 
tills  witness  forms  the  backbone  of  respond- 
ents' case,  we  shall  state  It  in  some  detail, 
with  reasons  for  our  disbelief.  He  says  he 
was  with  Charles,  the  son  of  Nancy  Colbert, 
from  1859  to  1866;  first  met  blm  at  Kenosha 
county.  Wis.,  and  went  with  him  to  Saginaw, 
Mich.,  where  Charles  bonght  an  interest  in 
a  sawmill;  left  there  the  summer  of  1860 
and  went  to  Rock  county,  Wis.,  harvesting ; 
that  fall  visited  the  witness*  parents  in 
Buchanan  county,  Iowa,  for  two  or  three 
days;  then  left  for  New  York,  and  there 
took  steamer  for  Aspinwall,  en  route  to 
Peru;  learning  in  Aspinwall  that  Peru  was 
at  war,  decided  to  go  to  California;  spent 
tbat  winter  In  Santa  Clara,  Cal. ;  the  fol- 
lowing spring  (1861)  went  to  Idaho  to  tbe 
mines,  spending  the  summer  In  Idaho  Gulch ; 
that  fall  went  to  Walla  Walla  and  sprat  the 
winter  there  working  in  a  brewery;  the 
next  q»rlng  (IS6S)  came  on  to  Montana;  on 
February  22.  1866,  the  witness  got  his  feet 


frozen  while  working  In  Confederate  Guldi 
and  amputation  became  necessary,  so  they 
came  on  to  Helena,  remaining  there  together 
until,  in  the  summer  of  the  same  year,  the 
witness  left  for  the  East  via  Ft  Benton. 
CEarles  "was  a  very  small  man,  very  little. 
He  was  five  feet  two  Inches  tall,  and  never 
weighed  more  than  120  pounds."  He  always 
carried  a  Bible  which  contained  a  record. 
Witness  first  saw  It  In  Saginaw,  Mich.,  often 
afterwards,  and  last  at  Helena  In  1866.  It 
stated  the  marriage  of  Charles'  grandpar- 
ents, showed  them  to  be  the  witness'  grand- 
parents, showed  their  children,  also  "tbe 
marriage  of  Charles  Colbert's  mother  and 
uncle  Colbert,"  also  "the  deaths  of  uncle  and 
aunt  Colbert,"  and  was  written  In  German. 

Charles  spoke  very  broken  English,  He  al* 
ways  claimed  he  bad  oo  relatives  save  the  wit* 
nen,  "because  he  left  Pennsylvania  under  a 
cloud  and  covered  np  bis  tracks  from  that  time 
on.  It  was  trouble  over  a  girl,  and  •  •  • 
be  was  a  fugitive  from  justice.  Shortly  after  we 
went  to  Saginaw,  I  pidced  up  a  paper  and  read 
to  him  where  there  had  been  an  elopement  be- 
tween Charles  Colbert  and  tills  woman.  He 
said,  'If  that  is  all  they  find  about  it,  it  is  all 
right*  After  we  left  tiiere  and  went  down  to 
my  father's  and  mother's,  where  we  intended  to 
buy  government  land  and  stay,  we  had  been 
there  only  two  or  three  days  when  i  picked  up  a 
paper  and  read  that  there  had  been  something 
sensatloual  found  where  Charles  Colbert  had 
lived  in  Pennsylvania,  about  this  supposed  elope- 
ment that  there  bad  been  a  woman  found  in  a 
swamp  near  where  he  lived,  and  the  only  way 
she  could  be  recognized  was  by  tbe  clothes  she 
had  on.  When  I  read  this  piece,  I  hunched 
Charles  Colbert  to  come  out,  which  he  did,  and 
I  read  him  this  piece.-  He  said  nothing  for 
awhile,  and  then  said:  'Look  here!  I  tell  you 
one  thing,  we  have  to  leave  right  now.  I  have  to 
leave  to-night  Will  you  go  with  me?'  I  said, 
'I  will  go  anywhere  with  you,'  and  he  said, 
'We  go  to-night'  And  that  same  night  we  went 
to  Independence,  Iowa,  thence  to  New  York 
City,  and  from  there  around  on  this  trip  I  have 
told  you  about  Charles  always  concealed  his 
former  place  of  residence  after  that  He  claimed 
to  everybody  that  he  came  from  Germany,  and  I 
always  said  that  with  him.  The  last  words  I 
had  with  him  was  that  nobody  would  hear  or 
find  out  tbe  address  in  any  way,  and  I  nevor  did 
tell  until  this  hearing,  when  I  had  to." 

So  far  as  this  story  depends  upon  this  dep- 
osition, we  disbellere  it  entirely.  There  are 
many  reasons  for  our  incredulity,  but  the 
principal  ones  are  these:  That  this  witness, 
here  asserting  kinship  to  Charles  Colbert, 
deceased.  In  virtue  of  the  claim  that  said 
deceased  was  the  son  of  Nancy  Cross  Col- 
bert late  of  New  York  and  Fransylvania,. 
and  here  testifying  to  the  existence  of  two 
brothers,  two  sisters,  four  nieces,  and  four 
nephews — all  heirs  if  he  be  such — acknowl- 
edges tbat  he  deUbertely  swore  on  four  pre- 
vious occasions,  twice  in  affidavits  for  depo- 
sitions, once  on  oral  examination  before  tbe 
district  court,  and  once  in  a  former  deposi- 
tion, that  he  was  the  sole  heir  of  said  de- 
ceased and  deliberately  told  the  Attorney 
General  of  tills  state,  after  Colbert's  death, 
that  Colbert's  parents  were  married  In  Ger- 
many, giving  details  ot  tbeir  life  in  that 
countir;  tbat  here  asserting  himself  to  be 


Digitized  by  Google 


102S 


153  PACiriO  REPOBTEB 


CMont 


the  SOD  of  Fanny  Cross  Bush,  who  was 
born  In  New  York,  as  were  her  parents  be- 
fore her  to  bis  knowledge,  he  told  the  At- 
torney General  that  his  own  mother  was 
born  In  Germany ;  that  always  knowhig  and 
here  testifying  to  the  death  of  his  mother  in 
Wisconsin,  and  that  he  first  met  Colbert  In 
that  state  In  1859,  he  told  the  Attorney  Gen- 
eral, and  swore  before  the  district  court  np- 
on  a  hearing  of  some  objections  filed  In  this 
estate,  that  his  mother  died  and  was  burled 
In  Cortland  county,  N.  T.,  and  that  he  and 
Colbert  traveled  t<^ther  from  that  place  to 
Michigan;  that  always  knowing  and  here 
testifying  to  his  own  birth  in  1834,  and  that 
hia  father  was  living  in  1S60,  he  told  the 
Attorney  General,  and  swore  upon  a  hearing 
before  the  district  court,  and  stated  in  a 
former  deposition,  that  he  was  an  infant 
when  his  father  died ;  that,  always  knowing 
and  here  testifying  that  he  first  saw  Charles 
Colbert  In  Wisconsin,  he  swore  before  the 
court  and  stated  in  a  prior  deposition  that 
Colbert  came  to  him  at  his  parents'  home 
in  Cortland  county,  N.  Y. ;  that  always  know- 
ing and  here  testifying  that  two  other  sons 
had  been  bom  to  his  parents,  both  of  whom 
were  living  in  1860,  he  stat^  to  the  Attor- 
ney General  and  swore  In  a  previous  depo- 
sition that  he  had  never  had  but  one  broth- 
er, who  was  dead ;  and  that  in  the  presence 
of  his  own  counsel,  when  confronted  by  his 
brother  Eugene  Bush,  who  was  armed  with 
a  letter  from  him,  he  first  denied  the  rela- 
tionship, but  afterwards,  admitting  It,  Joined 
Eugene  Bosh  in  a  proportion  to  counsel, 
which  was  Indignantly  rejected,  to  "keep 
quiet  concerning  the  relationship  of  Eugene 
Bush  and  the  other  members  of  the  family 
and  go  on"  with  his  claim  as  Colbert's  sole 
heir.  To  accept  the  unaided  testimony  of 
such  a  wttneu  would  be  a  traveBty  <m  jus- 
tice. 

As  constituting  sufficient  corroboration  of 
Jay  Cross  Bush,  the  respondents  present: 
(a)  That  his  story  is  one  which  only  a  man 
who  bad  been  a  prospector  In  the  early  days 
of  Montana  could  have  told;  (b)  the  testi- 
mony of  Lalsy,  who  deposed  that  Jay  Cross 
Bush  and  a  companion  who  called  himself 
Charles  Colbert  came  to  Saginaw  in  the  sum- 
mer of  1859,  that  he  met  and  knew  them  so- 
cially until  their  departure  in  1860,  that  he 
visited  their  quarters  frequently  and  saw 
■  them  as  often  as  twice  a  week,  that  Charles 
had  a  German  Bible  of  "ordinary  size"  in 
his  room  which  he  "said  he  had  got  from 
his  mother,  and  all  her  children's  names  were 
recorded  therein,"  that  Charles  had  an  in- 
terest In  a  sawmill,  and  Jay  Cross  Bush 
worked  for  him,  that  Charles  spoke  German, 
said  he  was  bom  in  Germany,  and  that  his 
parents  had  lived  there,  but  In  a  lawsuit 
which  he  had  over  some  lumber  testified  In 
English  that  his  mother  and  the  mother  of 
Jay  Cross  Bush  were  sisters;  (c)  the  testi- 
mony of  Joseph  A.  Bush,  Eugene  Bush,  and 
Jos^biue  Joslyn  that  their  brother  Jay  did 


I  visit  their  home  In  Buchanan  coiuit7,  Iowa, 
In  1860,  bringing  with  htm  a  small,  blue- 
eyed,  light-haired  "good-looking"  German. 
25  or  30  years  old,  who  claimed  to  be  and 
was  accepted  as  Charles,  the  son  of  Nancy 
Cross  Colbert,  that  Charles  spoke  German 
well,  hut  English  brokenly,  that  he  carried 
a  small  hand  Bible  printed  in  German,  con- 
taining a  record  of  the  Colbert  family,  which 
he  said  he  had  got  from  his  mother  and  with 
which  he  refused  to  part,  that  from  him 
Fanny  Cross  Bush  and  her  family  first  learn- 
ed of  the  death  of  her  sister  Nancy  Cross 
Colbert,  and  that  be  left  with  Jay  Gross 
Bush  after  staying  a  few  days;  (d)  the  tes- 
timony of  Joseph  A.  Bush  that  In  1864  his 
uncle  Joseph  Cross  spoke  of  having  receiv- 
ed a  letter  from  "my  brother  Jay  and  cousin 
Charles"  from  Idaho,  and  in  1865  or  1866 
he  saw  a  letter  from  "Brother  Jay**  to  Joseph 
Cross  written  from  Helena,  stating,  "Charles 
and  I  are  together";  (e)  the  testimony  of 
E^ttgene  Bu A  and  Bfrs.  JoOjn  that '  tbtit 
mother,  Fanny  Cross  Bosh,  txM  tbem  -ot  loi- 
ters received  "txom  brother  Jay  and  cousin, 
Charley  while  tbi^  were  in  the  moontalns 
prospecting  together  and  bunUng";  0E>  the 
testimony  of  John  Shober  that  he  thinks  he 
met,  "late  in  '66  or  early  in  'SO,"  at  Dtanumd 
City,  la  Confederate  Oulch.  and  aftra-wards 
in  H^ena,  a  "tall  fellow,"  a  mining'  man, 
whose  name  was  Bush,  and  wtaose  feet  had 
heea  crippled  from  freezUig  bo  that  they  bad 
to  be  amputated ;  (g)  the  testimony  of  JooqA 
A.  Bush  that  In  the  early  TO's  he  saw  Jay 
Cross  Bnsh  and  the  latter  waa  crippled,  his 
toes  being  cut  off  both  feet,  and  that  not 
later  than  1S7S  he  read  a  letter  to  Joseph 
Cross  from  Butte,  signed  with  the  name 
Charles  Colbert,  Inqulrii^  for  Jay  Gross 
Bush  and  asking  for  an  answer  to  be  address- 
ed to  Butte  In  the  name  of  Woolbeater ;  (h) 
the  testimony  of  Armagost,  Clement.  Becdy, 
Ozburn,  and  Rice,  niece  and  children  of  Mra. 
Clement,  that  Charles,  the  son  of  Nancy 
Cross,  visited  Mrs.  Clement  at  her  home  In 
Lena,  IlL.  that  before  doing  so  he  had  cor. 
respondence  with  her,  that  he  stayed  several 
days,  claimed  Mrs.  Clement  as  his  "Annt 
Viny,"  and  said  he  was  living  In  Butte  en- 
gaged In  mining,  and  that  after  this  visit  he 
wrote  her  a  number  of  letters,  all  of  wlilch 
were  from  Butte,  and  which  she  answered, 
addressing  her  replies  to  "Charles  Colbert, 
Butte,  Mont";  (j)  the  testimony  of  Scheuer 
that  the  deceased,  Colbert,  told  him  of  ha.Tr 
Ing  prospected  at  various  plates,  once  with 
a  companion  whose  feet  had  t>een  troseni 
(k)  the  testimony  of  Prudhomme  tliat  the 
deceased  mentioned  Pennsylvania,  "he  always 
tell  me  that's  where  he  was  come,"  and  said 
he  had  mined  In  Confederate  Oulch  with  a 
partner  named  "Cross  Butch  or  Bvtcb  Groas^* 
whose  feet  had  been  frosen  so  that  he  had 
to  quit;  and  0)  the  testimony  of  NewkiriE 
that  the  deceased  told  blm  be  had  lived  la 
Fennaylvanla. 
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We  are  not  disposed  to  question  ^t  all 
this  testtmony,  taken  at  face  and  unopposed, 
la  snffident  to  Justify  the  view  that  Jay 
Gross  Bush  may  have  finally  told  tbe  trntb, 
and  tbat  tbe  deceased,  Charles  Colbert,  was 
the  son  of  Nancy  Cross  Colbert,  late  of  New 
Toi^  and  Pennsylvania.  Corroboration,  bow- 
ner.  may  be  overdone,  and  it  la  as  dangerous 
to  prove  too  much  as  too  little.  So  here,,  cer- 
tain sQjEgesttve  features  may  be  noted.  It 
la  strange,  for  instance,  that  the  atory  of 
Jay  Cross  Bush  affords  no  Inddent,  nor  the 
name  of  a  person,  place,  or  thing  thnragbout 
his  whole  allied  Itinerary  by  wblch  Its  truth 
or  accuracy  can  be  brought  to  the  test;  that 
he  worked  in  mining  claims  for  others  In 
Idaho  and  Montana,  but  no  claim  nor  owner 
can  be  mention;  that  he  sbould  disclose  a 
want  of  memory  as  to  everything  that  Colbert 
failed  to  tell  Woolbeater  or  tbe  latter  failed 
to  recall;  that,  pledged  to  keep,  as  be  says 
be  did  keep,  tbe  Identity  and  wbereabouts 
of  his  comimnton  a  secret, '  he  should  have 
made  blm  notorious  by  his  letters;  that  he 
mined  In  Confederate  Gulch  when  that  noted 
field  was  at  the  height  of  its  glory  and  when 
Diamond  City  was  its  metropolis,  yet  never 
heard  of  such  a  place,  did  not  believe  tbat 
such  a  place  existed,  and  did  not  think  there 
were  many  miners  in  the  gulch.  It  is  strange 
that  Cbarles  Colbert,  the  fugitive  from  Jus- 
tice, anxious  to  hide  his  identity  because  per- 
haps bis  life  depended  upon  it,  should  carry 
about  bis  person  and  zealously  cherish  the 
record  that  might  hang  him,  and  should  leave 
in  bis  wake  a  trail  of  correspondence  that  a 
blind  man  could  follow.  It  is  strange  that 
Laisy  should  describe  the  companion  of  Jay 
Cross  Busb  at  Saginaw  as  a  dartt-complex- 
ioned  man ;  tbat,  though  but  15  years  old 
and  attending  school,  be  sbould  have  asso- 
ciated so  intimately  with  these  two  grown 
men;  that  he  should  have  Colbert  claiming 
birth  In  Germany  before  the  need  for  such  a 
course  bad  become  apparent;  that,  recalling 
vividly  such  incidents  as  the  Bible  and  the 
testimony  in  court,  he  cannot  remonber  any 
other  person — judge,  counsel,  adversary,  or 
{lartner — concerned  In  the  trial,  nor  anything 
else  that  was  said,  nor  the  name  of  another 
persoo  in  the  whole  town  of  Saginaw  who 
might  have  met  or  known  Bush  or  Colbert 
there,  and  that  be  was  a  co-townsman  of  Jay 
Cross  Bush  at  Wells.  Minn.,  last  communi- 
cating with  him  in  1911.  It  Is  strange  that 
J<^pb  A.  Bush  and  other  members  of  the 
family  should  testify  tbat  he  and  they  first 
learned  from  Charles*  on  his  visit  in  1800, 
at  the  death  ot  Nancy  Cross  Colbert,  when  as 
a  matter  of  fiict  Joseph  Cross  knew  and  told 
Joseph  A.  Btish  of  it,  with  the  drcnmstancee. 
a  year  or  more  prior  thereto;  -  that  Joseph 
A.  Bush  should  testify  that  on  their  visit 
Charles  did  not  speak  ''Pennsylvania  Dutdi,** 
bnt  spoke,  read,  and  wrote  Hi^  Oennan,  and 
tliat  his  English  was  poor  but  understandable, 
when  be  bad  previously  testified  in  one  d^ 


osiUon  that  he  did  not  know  whetiier 
Charles  could  talk  German  or  not,  bnt  his 
Engllsdi  was  ao  poor  that  isdgns  were  resorted 
to,  and  had  testified  In  two  previous  depost 
tlons  that  Charles  talked  "Hog  Dutch"  or 
"Pennsylvania  Dutdi" ;  that  he  should  now 
testify  concemliv  the  letters  to  Joseph  Gross 
from  Jay  Cross  Bush  at  Helena,  and  from 
Carles  Colbert  at  Butte,  when  in  previous 
depositions,  though  asked  for  anything  with- 
in his  knowledge  that  might  be  of  value  or 
interest,  he  made  no  mention  of  them,  bnt 
testified  that  he  never  knew  Colbert's  addreas, 
save  that  it  was  somewhere  In  the  West; 
that  he  should  DOW  testify  that  the  name 
of  Colbert,  Sr.,  was  Jacob  when  be  thought 
It  was  James,  testified  on  a  prior  occasion 
that  all  the  family  called  it  James  and  dia- 
tlnctty  remembers  that  he  himself  as  a  boy 
always  referred  to  him  as  "Uncle  James"; 
that  he  should  at  first  stoutly  deny  speak- 
ing a  word  to  any  one  about  the  substance 
of  his  testimony,  but  finally  admit  that  Jay 
Cross  Bush,  after  being  In  Butte  on  this  busi- 
ness, made  him  a  three  months'  visit  at  Kan- 
sas City,  during  which  they  discussed  at 
length  their  relationship  with  Charles  Col- 
bert ;  and  that  Jay  Cross  Bush  then  convinc- 
ed him  that  the  name  of  Colbert,  Sr.,  was  not 
James,  but  Jacob;  and  that  Cbarles  spoke, 
not  "Pennsylvania  Dutch,"  bnt  High  German, 
becanse  that  was  tbe  written  language  and 
Charles  could  read  It  It  is  straijge  that 
Joseph  Cross  sbould  In  1864  have  received  a 
letter  from  "Brother  Jay  and  Cousin  Cbarles" 
in  Idaho,  when  they  had  been  gone  from  Ida- 
bo  for  at  least  two  years;  and  tbat  Eugene 
Bush,  who  was  bom  In  1854,  should  testify 
as  though  he  had  resided  In  Iowa  continu- 
ously from  1860  to  1874,  if  bis  twin  sister. 
Mrs.  Joslyn.  is  correct  in  saying  that  he  was 
adopted,  tak^  South,  and  lived  South  until 
nearly  grown.  It  Is  strange  tbat  a  man 
whom  Shober  met  in  Diamond  City  in  the 
early  days  sbould  be  a  man  who  never  saw 
tbat  place  and  did  not  know  of  its  existence ; 
and  tbat  Charles  Colbert  should  write  to 
Joseph  Crma  mentioning  the  name  of  Wool- 
beater and  asking  an  answer  to  Butto  in 
that  name  four  years  before  Woolbeater  ever 
saw  Butte  and  seven  years  before  be  and 
Colbert  met  It  is  strange,  if  Charles,  the 
son  of  Nancy,  was  bom  In  1834,  that  BIrs. 
Beedy,  who  was  bom  12  years  later,  sbould 
remember  seeing  him  when  he  was  10  or 
11  years  old ;  tbat,  of  the  five  witnesses  te»- 
ttfyii«  to  his  visit  to  Mra.  Clement,  those 
who  saw  him  should  describe  him  as  a  man 
five  feet  idne  or  ten  Inches  tall ;  and  that  the 
only  thing  which  could  give  tbe  evidence  ot 
tbat  Tlstt  or  the  alleged  letters  to  Mrs.  (n«n- 
ent  any  meuilng  or  value,  to  wit,  the  re* 
latlonship  of  Charles  to  Mrs.  Clement  should 
be  discredited  in  effect  by  tbe  findings  and 
Judgment  herein.  It  la  strange  that  New- 
Utk,  to  whom  CoU)ert  mentioned  P^msylva- 
nia  as  a  i^ce  where  be  bad  lived,  should  aK- 
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■0  state  that  Colbert  apofce  of  Itavlns  been  lo 
Philadelphia,  a  place  where,  so  far  as  this 
record  discloses,  Charles,  the  son  of  Nancy, 
had  never  been.  Finally,  it  is  strange  that 
to  Prudhomme  alone  should  Colbert  have 
mentioned  Utah  as  a  place  where  he  had  liv- 
ed or  used  the  name  "Gross  Batch  or  Bntdi 
Cross,"  or  claimed  to  have  "come  from" 
Pennsylvania,  and  that  Prudhomme  should 
have  displayed  much  wlUlngnesa  to  discuss 
bis  testimony  with  counsel  for  respondents, 
refusing  any  lnft>rmation  whatever  to  coun* 
sel  for  the  state.  It  may  be  that  no  one  of 
these  features  is  in  Itself  important;  the 
mass  of  theqi  leaves  an  Impression  wliich  It  la 
difflcnlt  to  efface. 

To  combat  the  showing  thus  made,  the 
state  submitted  a  volume  of  evidence  amount- 
ing to  450  pages  of  this  record,  the  material 
portions  of  which  may  be  abstracted  as  fol- 
lows: 

William  I.  Llpplncott  testified,  In  sub- 
stance: I  knew  Charles  Colbert  from  the 
summer  of  1881  until  his  death  and  was  his 
attorney.  I  know  his  signature.  The  affi- 
davit "Exhibit  B,"  wherein  it  is  recited  that 
the  afBant,  Charles  Colbert,  "is  a  declared 
citizen  of  the  United  States,  having  declared 
bis  intention  to  become  a  citizen  at  a  special 
term  of  court  held  at  Montlcello,  county  of 
White,  state  of  Indiana,  in  the  year  18S9," 
was  signed  by  him.  He  also  signed  the  dep- 
osition shown  me  given  on  February  16,  1895 
{in  a  case  named,  pending  in  the  federal 
court),  wherein  he  testified  that  he  had  been 
a  placer  miner  since  1863,  tbat  he  arrived  in 
Idaho  in  1863,  came  to  Montana  In  June, 
1865,  and  setUed  In  Butte  in  July,  1866.  I 
have  seen  the  citizenship  papers  issued  to 
blm  at  Butte  In  1897,  and  was  present  when 
they  were  issued.  He  claimed  that  final  pa* 
pers  had  been  Issued  to  him  in  Idaho,  but 
were  burned  up  In  his  cabin  in  1890  and  could 
not  be  replaced  because  the  original  records 
were  lost  I  talked  with  him  oft^  about  his 
history.  I  told  blm  I  was  from  Pennsylva- 
nia, but  he  told  me  at  various  times  that  be 
had  come  from  Germany.  I  know  "Pennsyl- 
vania Dutch"  and  can  distinguish  between 
It  and  German.  My  recollection  is  Colbert 
did  not  speak  Pennsylvania  Dutch.  He  often 
told  me  he  had  no  relatives  at  all ;  that,  after 
his  father  died,  his  sister  died,  and  then  bis 
mother;  that  when  about  17  or  18  years  of 
age  he  left  the  country  and  came  to  America. 
He  told  me  of  going  to  A^inwall  and  across 
the  Isthmus ;  he  came  to  Butte  gradually 
by  way  of  San  Francisco,  Walla  Walla,  and 
Alder  Gulch. 

Nell  Ward,  deputy  county  clerk  and  re- 
corder of  Silver  Bow  county,  produced  two 
election  registers,  the  entries  in  which  show 
that  in  1890  Charles  Colbert  registered  in 
district  Na  10  as:  "Age?  66.  Where  born? 
Germany.  Papers?  Lost"  And  in  1892  ho 
roistered  in  district  Na  8  as:  "Age?  67. 
Where  bom?  Prussia.  Made  affidavit  of 
papers  lost." 


t  James  F.  O'Brien,  Aepiatj  derik  of  the  d]» 
I  trict  court,  produced  the  official  reconl  of 
that  court  showing  that  on  JanuarT  0,  tssn, 
Charles  Colbert  appeared  and  as  a  native  of 
Germany  TOok  the  oath  of  allegiance  to  the 
United  States,  renounced  allegianoe  to  Wil- 
liam II,  Emperor  of  Germany,  and  was  there- 
upon {fudged  to  be  a  citizen  oC  the  United 
States. 

John  Woolbeater  testlfled : 

"I  was  bom  in  Hamburg,  in  the  northern  part 
of  Germany,  in  1840.  Came  to  Montana  in 
1867,  to  Batte  in  1881.  Was  absent  from  Butte 
between  1885  and  1890.  First  met  Charles  Col- 
bert in  1882.  That  fall  and  winter  I  lived  in  a 
cabin  about  100  feet  from  where  be  lived ;  saw 
him  every  day ;  talked  with  him  for  hours.  We 
were,  and  always  have  been,  friendly.  After 
1890  I  lived  with  him  in  the  same  cabin  for  a 
couple  of  years,  and  after  that  I  lived  in  a  calnn 
about  100  feet  away  from  him.  I  took  car«  of 
him  in  his  later  years.  Often  talked  with  him, 
nearly  every  day  during  the  winters,  about  hii 
Ufe,  Uie  old  country,  and  what  he  was  doing 
there.  He  told  me  that  when  he  waa  a  boy  be 
worked  for  the  farmers  taking  out  sheep  in  the 
morning  end  bringing  them  back  in  the  eveuing, 
and  when  he  got  lugger  be  took  cows  out.  This 
was  around  the  village  of  Karstaedt,  iKrovineeof 
Brandenburg,  Prussia.  After  that  be  worked  for 
a  farmer  called  Nagel  who  waa  a  govemraeiit 
officer,  a  'Scbulze.*  He  said  his  father  and 
mother  worked  there  the  same  as  he  did.  He 
said  his  father  and  motlier  and  sister  died  bef«c 
he  came  to  America.  There  were  two  cousini 
on  his  mother's  side  living  in  Germany  to  whom 
he  had  s^nt  money  before  I  knew  him.  He  left 
Karstaedt  once  and  went  to  work  for  the  Ger- 
man government  at  a  harbor  near  Oldenburg. 
We  often  talked  of  Hamburg,  which  he  said  he 
had  visited,  and  he  mentioned  streets  and  placa 
that  I  knew,  and  told  me  be  had  stopped  at  the 
'TarboS,'  an  emigrant  hotel  there,  lie  said  ha 
had  sailed  from  Bremerbavea  in  1858  and  enter- 
ed the  United  States  at  New  Xork  City ;  that 
when  he  got  here  he  worked  on  a  farm  in  New 
York  state  for  American  people;  as  he  could 
speak  no  English,  he  soon  quit  and  sought  work 
from  Germans,  but  did  not  say  jost  where.  I^t- 
er  be  worked  in  a  sawmill  and  got  an  interest  in 
one  near  Sa^aw,  Mich.  From  there  he  went  to 
New  York,  wanting  to  go  to  South  America,  bat 
when  he  got  to  Aspinwall  they  told  him  there 
waa  war  in  Peru,  and  so  he  changed  his  mind 
and  pame  to  California.  Be  worked  there  on  a 
farm,  and  went  from  there  to  Idaho,  mining  at 
Idaho  City  and  Silver  City.  He  went  from 
Idaho  to  walla  Walla,  worked  in  a  brewery 
there,  and  next  spring  or  summer  started  for 
Montana.  He  said  be  first  worked  in  the  Bla^- 
foot  country  for  wages,  but  did  not  get  them,  ss 
he  went  to  work  for  himself  and  never  worked 
for  wages  any  more.  He  spoke  of  Confederate 
Gulch  as  one  of  the  places  where  he  had  mined, 
and  that  he  came  from  there  to  Butte  in  1806. 
He  never  mentioned  the  name  of  Jay  Gross  Bmii 
to  me,  nor  having  a  partner  whose  feet  bad 
frozen.  The  German  people  speak  with  different 
dialects,  and  Colbert's  dialect  was  that  of  Nortii- 
em  Germany.  I  never  knew  of  his  receiving  bat 
one  letter,  and  tbat  was  from  Adolpfa  Wetssteia, 
who  was  visiting  in  Cindnnati.  No  letters  ever 
came  to  me  or  in  care  of  my  address  for  him. 
He  told  me  he  bad  no  relatives.  He  could  not 
write  English,  but  could  read  printed  English. 
I  know  Jay  Cross  Bush.  He  came  to  my  calaa 
two  or  three  times  and  talked  to  me  abmit  this 
matter,  perhaps  10  or  IS  minutes,  and  I  told  him 
what  I  knew  about  Colbert  Colbert  told  me  be 
spelled  his  name  differently  iu  Germany  and  he 
spelled  it  for  me  'Frederick  Carl  Kolbow.*  Tht 
only  books  I  ever  saw  in  his  possession  weiv  a 
German  Bible  which  he  bought  after  his  caMn 
burned  In  1890  from  a  woman  peddler,  togetbct 
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with  a  portrait  of  Bismarck.  Colbert  waa 
stack  after  Bismarck.  I  remember  writloff  to 
Germany  in  reference  to  bis  death.  I  wrote 
first  to  the  BcboolmaBter  and  to  the  miniater  of 
the  church  at  Karstaedt,  and  afterwards  I  wrote 
to  Nagel,  the  'Schulze.' 

Three  letters  addressed  to  Woolbeater,  and 
<me  certificate  admitted  by  consent  as  part 
of  the  croBS-examlnatlon  of  Woolbeater,  all 
fr<an  "Karstaedt,  Province  Brandenborg, 
Prussia,"  dated,  respectively,  November  23; 
1903.  December  26, 1905,  and  January  9,  1906 
<2!),  signed  by  "Nagel,  Magistrate  of  Kar^ 
staedt,"  assert  in  effect  that  Frederick  Kol- 
bor,  one  time  a  servant  of  the  magistrate's 
father,  emigrated  to  America  In  1858;  one 
letter  and  the  certificate  say  he  was  bom  in 
Germany  on  May  9,  1831. 

A.  W.  Barnard  testified  that  he  first  met 
Colbert  in  the  fall  of  1866.  or  the  summer  of 
1867,  and  knew  him  right  well  from  then  to 
his  death;  that  he  talked  with  him  about 
his  birthplace  and  previous  history ;  that  he 
had  heard  Colbert  say  he  came  from  Ger- 
maiDff;  that  about  a  year  and  a  half  before 
his  death  the  witness  called  upon  him — ^he 
was  in  a  pitiable  condition — and  asked  him 
why  he  did  not  get  some  <me  to  come  and  loc^ 
after  him.  He  answered  that  he  had  not  a 
relative  on  earth.  The  witness  asked  him 
about  his  parents,  and  he  said .  they  were 
dead.  Asked  how  be  got  to  the  country,  and 
he  answered  that  he  had  stolen  on  shipboard, 
landed  at  Philadelphia,  worked  first  for  a 
German  baker,  next  for  an  ice  cream  maker, 
then  wandered  westward  as  for  as  St  Louis, 
where  be  took  a  boat  whl(^  finally  brought 
htm  to  Fort  Bent<m. 

George  M.  Bourquln  testified : 

"I  knew  Charles  Colbert  and  was  his  attorney 
from  the  fall  of  1899  until  he  died.  He  spoke 
to  me  a  number  of  times  about  bis  birthplace  and 
early  life.  He  assured  me  several  times  that  he 
had  been  bom  in  Germany ;  in  Prussia,  I  think. 
When  around  17.  or  past  17,  he  bad  come  down 
to  the  coast  and  worked  in  the  shipyards  there 
at  Kiel.  He  stated  that  his  father  and  mother 
were  living  at  that  time ;  that  they  had  no  other 
relativea ;  that  be  bad  no  other  relatives  at  the 
time  he  was  telling  me,  his  mother  and  father 
having  died ;  that  the  only  other  relative,  other 
member  of  the  family  besides  himself,  had  been 
a  younger  sister  who  died  at  or  about  the  time 
he  left  home.  He  came  down  to  Kiel  and,  as 
I  said,  worked  in  the  shipyards  for  a  while,  and 
then  managed  to  get  aboard  a  vessel  and  came 
over  to  England,  and  from  England  he  came  to 
America.  I  think  he  said  he  came  to  New  York. 
Thereafter  he  went  to  San  Francisco,  and  finally 
worked  his  way  up  to  Montana.  He  related 
some  instances  connected  with  his  trip  to  Idaho, 
in  reference  to  prospecting  on  the  way.  I  never 
heard  him  mention  the  name  of  J&y  Cross  Bush, 
Bor  speak  of  having  relatives  in  the  United 
States,  or  having  corresponded  with  any  rela- 
tives in  the  United  States  at  any  time.  1  have 
an  idea  that  he  told  me  how  he  got  from  New 
York  to  San  Frandsco,  but  I  cannot  say  wheth- 
er he  told  me  he  went  across  country.  1  have  a 
recollection  of  his  being  in  the  interior  for  a 
while,  either  in  Illinois  or  Indiana,  but  whether 
he  went  on  across  or  went  bade  by  Panama  I 
cannot  recollect." 

Valendlne  Kropf  testified: 
**!  was  bom  in  Germany.    First  met  Charles 
Colbert  about  September,  1866,  here  in  Butte. 
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He  told  me  he  came  from  Elk  Greek  or  Elk 
City,  Idaho.  He  talked  German,  the  dialect  pe- 
culiar to  Northwestern  Prussia,  and  not  Penn- 
sylvania Dutch.  He  told  me  he  had  no  rela- 
tives. He  said  be  came  to  Idaho  from  Cali- 
fornia, He  was  a  rank  Democrat  and  took 
•Brick  Pomeroy's  Democrat,'  a  political  paper 
from  the  states,  published  at  La  Crosse.  Wis.*' 

Gns  Fltsctaen  testified: 

"I  am  a  resident  of  Butte  for  29  years,  Ger- 
man by  birth.  Knew  Colbert  since  1884  and 
was  quite  friendly  with  him.  Bemember  hear- 
ing bun  and  a  South  German  named  Schwab 
quarreling  In  a  friendly  way  about  the  respec- 
tive parts  of  Germany  they  came  from;  one 
would  stick  up  for  his  part,  and  the  other  for 
the  part  he  came  from.  Z  would  consider  from 
Colbert's  language  that  he  was  from  North  Ger- 
many. He  md  not  speak  Penns^vanla  Dutch." 

Gbarles  Schmidt  testified: 

''I  was  bom  in  Baden,  SouUi  Germany,  and 
lived  in  Butte  since  1881.  Was  well  acquainted 
with  Colbert.  Saw  him  often.  He  spoke  Eng- 
lish brokenly  and  German  welL  His  dialect  was 
that  of  the  North  Germanprorince  of  Brand- 
enburg. He  did  not  speak  F^nnsylranla  Dntdi. 
Very  often  he  said:  1  am  a  Brandenburger/ " 

Lonla  Ltenemann  teattfled: 

"I  have  lived  in  Butte  82  years.  Knew 
Charles  Colbert.  I  was  bom  in  Baden.  I  speak 
German.  I  knew  of  Colbert  having  a  mend 
write  letters  for  him  to  his  sister  in  the  old 
country,  and  I  would  write  the  address  for  him. 
I  do  not  remember  the  name  of  his  sister  or 
the  place,  except  it  was  Brandenburg,  Prussia. 
Perhaps  three,  four,  or  five  letters  I  addressed, 
the  laat  in  18SB  w  1884.  Colbert  spoke  the 
Prussian  dialect,  real  Brandenburg.  He  did  not 
speak  Pennsylvania  Dutch.  He  used  to  sing 
Prussian  songs  in  the  California  Brewery,  but  I 
did  not  encourage  him,  I  stopped  Mm.  He 
wrote  with  difficulty  either  German  or  English." 

Certified  up  to  this  court  as  an  original 
exhibit  Is  the  photographic  copy  of  a  declara- 
tion of  intention  to  become  a  citizen  of  the 
United  States,  made  at  Monticello,  in  the 
circuit  court  of  White  county,  Ind.  It  bears 
date  March  31,  1860.  The  name  of  tbe  de- 
clarant is  uncertain.  It  looks  like  "Frederick 
Colbon,"  but  may  be  "Frederick  Colbow." 

Peter  Breen  testified: 

"I  am  an  attorney  at  law.  I  know  Jay  Cross 
Bush  and  Eugene  Bush.  I  first  saw  Eugene 
Bush  at  my  office  about  nine  years  ago  (1905) 
several  times.  He  said  he  was  a  brother  of  Jay 
Cross  Bush,  who  was  claiming  to  be  sole  heir 
of  Charles  Colbert,  and  he  said,  if  Jay  Cross 
Bush  had  anything  coming,  be  was  in  on  it, 
that  be  had  no  recollection  and  knew  nothing  of 
the  relationship  himself,  but,  if  Jay  Cross  was 
a  cousin,  be  was.  I  asked  him  if  he  was  from 
Cortland.  Cortland  county,  N.  T..  and  be  said 
he  was  not,  nor  Jay  Cross  Bush  was  not  either, 
and  I  said,  'That  is  tbe  place  that  Charley  Col- 
bert and  Jay  Cross  Bush  lived.'  He  says  it  was 
not.  *  *  *  He  said  if  he  left  from  any  place 
with  Jay  Cross  Bush  be  left  from  near  Inde- 
pendence, Iowa,  but  be  had  no  knowledge  of  it, 
and  there  was  none  of  the  family  had  any  knowl- 
edge of  It,  with  the  possible  exception  of  one 
sister ;  that  there  was  no  one  at  home  that  was 
old  enough  to  remember  it  and  they  knew  noth- 
ing of  it  He  asked  me  if  he  would  work  with 
us  in  the  case  and  not  make  known  that  Jay 
Cross  Bush  had  perjured  himself  in  this  court, 
would  I  remain  in  the  case,  and  I  said  no,  I 
would  not;  and  I  said,  'What  is  the  matter 
wi^  the  rest  of  those  brothers  and  sisters  com- 
ing in  and  making  the  same  exposure  later?' 
and  he  said.  There  is  only  one  of  them  that  is 
old  enough  to  remember,  and  it  is  doubtful  if  she 
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WS8,  end  sfae  la  op  In,  either  Mlonesota  or 
Michigan,  I  do  not  remember  which  state,  and 
don't  Know  anythinff  of  thia  yet  and  may  never 
hear  of  it'  When  we,  Mr.  Morrin  and  I,  told 
him  we  wanted  no  more  to  do  with  the  case, 
that  we  were  through,  tbey  started  to  discnss, 
and  later  called  us  back  and  made  this  proposi- 
tion about  tbey  keeping  quiet  and  not  making  it 
public,  the  relationship,  that  is,  the  relationahip 
of  Gene  Bush  and  the  other  members  of  the 
family,  and  go  on  the  way  we  had  gone." 

Counsel  for  the  respondents  Indicate  with 
inncb  precision  wherein  the  evidence  for  the 
state  Is  not  consistent  in  detail ;  that  Uppln- 
eott  and  Woolbeater  are  not  worthy  of  belief ; 
that  the  case  discloses  the  marvel  of  a  man 
bom  and  reared  In  Germany — where  compul- 
sory education  has  prevailed  for  over  a  cen- 
tury— who  could  not  write  in  German;  and 
that  Colbert's  devotion  to  "Brick  Pomeroy's 
Democrat"  is  evidence  that  he  did  not  come 
from  Germany,  These  things  are  not  to  be 
Ignored,  but,  in  considering  their  weight,  re- 
gard is  to  t>e  had  to  the  fact  ttiat  Charles 
Colbert,  the  only  person  who  could  resolve  or 
fully  explain  them,  ia  dead,  that  the  position 
of  the  state  is  purely  defensive  and  need  not 
be  entirely  harmonious,  and  that  most  of  the 
discordances  which  do  appear  are  such  as 
may  come  from  the  recollection  of  wltneeses 
touching  matters  with  the  mlnutiffi  of  which 
they  would  probably  not  charge  their  minds. 
So,  as  to  Colbert'a  writing  German,  the  evi- 
dence is  not  altogether  consistent,  and  It  Is 
far  from  proving  tliat  he  could  not  do  so. 
But  let  this  be  assumed,  that  fact  alone  Is  not 
dedsive  against  his  German  nativity.  Grant- 
ing, as  of  common  knowledge,  that  Germany 
has  led  all  European  nations  in  attention  to 
popular  education,  that  it  la  now  the  aim  of  a 
very  punmseful  government  to  see  that  all 
dUldren  attend  achool  for  a  certain  period 
every  year  until  the  age  of  14  Is  attained,  and 
that  In  consequence  of  sndi  policy  Illiteracy 
has  been  "practically  eliminated**  0  tinlver- 
sal  BncycU^iedlai  640),  atiU  it  baa  not  been 
within  the  power  even  of  German  organiza- 
tion to  prevent  all  evasion,  aa  shown  by  the 
fact  that  237  out  of  every  10,000  recruits  for 
the  army  were  unable  to  rea4  or  write  as  late 
as  1876  (Eneyc  Brltannica,  Art:  Germany), 
and  there  is  reason  to  believe  that  the  percen- 
tage was  vastly  higher  In  Brandenburg  dur- 
ing the  third  and  fourth  decades  of  fb»  nine- 
teenth century.  We  coif  ess  our  Inability  to 
aroredate  the  slgniflfance  in  Colbert's  being 
a  "rank  D»nocrat"  and  taking  Brick  Pome- 
roy's paper.  Bz  bypotbesl,  there  is  no  other 
alternative:  Colbert  was  from  Germany  or 
he  was  from  Pennsylvania ;  we  see  no  inher- 
eat  difficulty  in  an  Americanized  f  or^gner  be- 
coming a  sealons  partisan,  and  the  Improba- 
billty  of  a  (}erman  being  a  Democrat  is  not 
demonstrably  greater  than  the  like  Improba- 
bility in  the  case  of  a  Pennsylvanlan.  In  any 
event,  and  as&uming,  for  the  reasons  assigned 
by  counsej,  that  Lipplncott  and  Woollwater 
are  to  be  disregarded  save  when  corroborat- 


ed, there  remains  the  resldaiim  Uiat  oa  at 
least  12  specified  occadons— five  times  under 
oath— Charles  Colbwt,  deceased,  declared 
himself  to  be  a  native  of  Germany,  on  Are  of 
these  he  mentioned  Prussia,  on  three  the 
province  of  Brandenburg  In  Prus^,  and  <m 
one  the  village  of  Karstaedt  In  that  provlnee 
and  kingdom ;  that  six  witnesses  who  ought 
to  know  declare  his  spoken  dialect  to  have 
been  not  "Pehn^ivanla  Dutch.**  but  North 
German  or  Prus^an;  that  other  testimony 
shows  the  persistence  of  OoH>erf  s  claim  up 
to  the  hour  of  his  death  (for  he  left  no  wliO 
that  he  bad  not  a  relative  on  earth.  Evi- 
dence such  as  this  is  not  to  be  llgiitly  treated, 
nor  easily  overlMme.  Indeed,  to  prevail 
against  it  the  proof  to  the  contrary  ahooid 
l>e  clear  and  convincing;  and  we  cannot  re- 
gard these  repeated  testimonies  of  Charles 
Colbert  to  his  own  nativity  and  Identity  aa 
satisfactorily  avoided  by  the  explanation  of- 
fered In  the  evidence  for  the  respondents. 
Without  denying  their  claim  to  a  relative  of 
that  name,  we  think  the  case  as  a  whole  pre- 
ponderates against  the  finding  that  Charles 
Colbert,  deceased,  the  right  to  whose  estate 
is  here  involved,  was  the  son  oC  Nancy  Cnei 
Colbert  as  asserted  by  them. 

The  Judgment  and  order  appealed  from  are 
therefore  reversed,  and  the  proceeding  is  re- 
manded to  the  district  court  of  Silver  Bow 
county,  with  direction  to  tlitfmim  the  reaptmd- 
mtB'  petition. 

Reversed  and  remanded. 

B&ANTLY,  a  J:^  and  HOLLOWAT,  J„ 
concur. 


m  N.  H.  an 
ALGODONE8  LAND  «  TOWN  Ca  T. 
FRANK  et  aL   (No.  1743.) 

(Supreme  Court  of  New  Mexico.  Aug.  4, 191& 
Rehearing  Denied  Jan.  12, 1916.) 

(BvOahmt  by  tko  ConrtJ 

1.  Equitt  €=>71—Lachi»— Claim  of  Tins. 

The  doctrine  of  laches  Is  not  ordinarily  ap- 

Elicable  to  defeat  a  stale  claim  unless  it  would 
e  inequitable  to  allow  the  party  to  maintain 
the  claim,  and  the  mere  lapse  of  time  is  not 
sufficient  to  require  the  ^Ucatkm  tif  tlie  doe- 
trine. 

[Ed.  Note.— For  other  eases,  see  Equity.  C«t 
Dig.  »  204-211;  Dee.^^  «=»n.] 

2.  ESTDPPKL  ^954  —  APPUCAIXOH  01>  DOO- 

TBrns— Knowlkogb  op  Facts. 

Where  l>oth  parties  to  a  transaction  Imra 
fall  knowledge  of  all  the  fteta,  there  can  be  no 

estoppel  by  conduct. 

[Eld.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  8|  12&-135;  Dec  Dig.  ^54.] 

An>eal  from  District  Court,  Sandoval 
County;  Baync^da,  Judgew 

Action  by  the  AlgodonM  Land  ft  Town 
Company  against  A,  7.  Frank  and  others. 
From  a  Judgment  tor  ^alntlff,  defendants 
appeal.  Affirmed. 
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Edward  A.  Mann  and  John  Yenable,  both 
of  Aibnnuerqne,  for  appellants.  J.  B.  Burg 
and  Vlgh  &  Jemlson,  both  of  Alboqueiqne, 
for  appellee. 

PAEKEE,  J.  On  July  17,  1900,  tbc  plain- 
tiff, appellee,  and  tbe  defendant  A.  J.  PranA 
entered  into  a  contract  In  writing  wbereby 
the  said  defendant  agreed  to  construct  up- 
on certain  lands  described  in  tbe  complaint, 
a  modern  smelting  plant  for  the  reduction 
and  refining  of  precious  mineral  ores,  which 
smelter  was  to  be  of  certain  prescribed  di- 
mensions and  with  certain  prescribed  equip- 
ment, within  a  period  of  six  montbs  from 
the  date  of  the  said  agreement,  and  the 
plaintiff  agreed  that  In  consideration  of  tbe 
construction  up<Hi  said  lands  of  the  said 
smelter  to  make  a  conveyance  to  the  said 
defendant  of  the  said  land,  which  was  ac- 
cordingly done  on  the  same  day.  Tbe  deed 
mentioned  was  recorded  on  the  19th  day  of 
July,  1900,  by  tbe  said  defendant,  and  the 
contract  was  likewise  recorded  on  October. 
13,  1901.  The  deed  was  an  ordinary  war- 
ranty deed  and  contained  no  conditions  and 
made  no  reference  to  this  contract  Hie 
contract  refers  to  the  deed  and  declares 
that  the  same  la  made  upon  the  express 
condition  that  it  shall  not  remain  <^)erative 
or  binding  unless  the  said  defendant  shall, 
within  alx  months  after  the  date  of  the  con- 
tract, construct  the  said  smelter  upon  the 
said  land,  and  that  in  case  tbe  said  defend- 
ant falls  and  refuses  to  so  construct  the 
said  smelter,  that  the  said  deed  shall  remain 
InoperatiTe  and  void  after  the  20th  day  of 
January,  1901,  and  the  said  land  should 
revert  to  and  remain  the  property  of  the 
plalnUfl.  On  September  20.  1900,  the  said 
defendant  Frank  conveyed  to  tbe  defendant 
tbe  New  Mexico  Smelting  &  Refining  Compa- 
ny all  of  the  land  conveyed  to  him  by  tbe 
deed  from  the  plaintiff.  The  defendant  the 
New  Mexico  Smelting  &  Refining  Company, 
in  January,  1903,  conveyed  to  most  of  the 
other  defendants  certain  lots  and  blocks  of 
the  said  land  which  are  specified  in  the 
complaint  The  defendant  the  New  Mexico 
Smelting  ft  Refining  Company  executed  a 
deed  of  trust  or  mortgage  In  favor  of  tbe 
defendant  tbe  People's  Tmst  Company,  un- 
der date  of  June  1,  1901,  upon  certain  lots, 
blocks,  and  parcels  of  the  lands  conveyed  by 
plaintiff  to  the  defendant  Frank.  Tbe  de- 
fendant the  New  Mexico  Smelting  &  Refin- 
ing Company,  by  deed  dated  December  21, 
1905,  conveyed  to  tbe  defendant  Ernest  My- 
senburg  all  of  the  said  lands  and  premises 
except  those  theretofore  conveyed  to  others 
of  the  defendants  as  hereinbefore  mentioned. 
The  defendant  A.  J.  Frank  failed  to  per- 
form any  of  the  c<Midltlons  of  the  said  con- 
ti-act  in  writing  within  the  said  six  months 
i^>ecified  In  said  contract,  or  at  all,  where- 
upon it  is  alleged  the  plaintiff  entered  and 
tf>ok  possession  of  all  of  the  land  described 
in  tbe  otHuplatnt  and  continued  ao  Id  poasea- 


slon  down  to  the  time  of  the  filing  ot  the 
complaint  The  plalnOff  prayed  for  a  de* 
cree,  declaring  It  to  be  tbe  owner  <A  tbe  saldl 
lands  and  premises,  and  that  the  defendants 
be  barred  and  estopped  from  having  or 
claiming  any  right  or  title  to  the  said  lands 
and  premises  adverse  to  the  plaintiff,  an4 
that  plaintiff's  title  thereto  be  quieted  and 
set  at  rest 

The  defendants  filed  a  Joint  answer  In 
which  tbey  allege  two  facts  upon  which  the; 
rely  by  way  of  defense.  The  first  la  that  on 
November  19,  1900.  the  plaintiff  and  the  de- 
fendant A.  J.  Frank  made  and  entered  into 
a  new  and  complete  contract  whereby  tbe 
plaintiff  agreed  to  release  the  said  defend- 
ant Frank  fr<Hn  tbe  building  of  the  smelter 
set  forth  and  referred  to  in  the  original 
contract,  and  agreed  to  sell  tbe  land  de- 
scribed in  plaintiff's  deed  to  the  said  Frank 
for  and  in  consideration  of  the  sum  of  960(^ 
which  said  sum  was  duly  paid  to  tbe  plain- 
tiff at  that  time.  This  contract  was  alleged 
to  be  an  oral  contract  and  made  between 
the  plaintiff  acting  by  its  president  B.  0« 
Balcomb.  but  it  Is  alleged  that  the  same  was 
thm  and  there  fully  executed  by  the  pay* 
ment  of  the  money,  and  that  therefore  the 
said  deed  to  the  said  Frank  became  and 
was  absolute.  The  second  fact  pleaded  In 
the  answer  Is  that  on  November  10,  1900, 
the  plaintiff  entered  Into  a  contract  where- 
in and  wbereby  it  recognized  and  acknowl- 
edged ownership  of  the  said  property  in  tbe 
defendant  the'  New  Mexico  Smelting  &  Be* 
fining  Company,  and  acknowledged  and  con- 
fessed in  writing  that  the  said  New  Mexico 
Smelting  ft  Refining  Company  was  In  fact 
the  owner  of  the  property  set  out  and  de- 
scribed in  said  deed;  that  since  s^ld  con- 
tract was  executed  and  entered  Into  by  thb 
plaintiff,  it  has  proceeded  to  carry  out  the 
same  and  has  permitted  persrais  to  buy  por- 
tions of  said  lots  and  blocks  from  the  de- 
fendant tbe  New  Mexico  Smelting  &  Refin- 
ing Company,  and  has  stood  by  for  nearly 
ten  years  and  permitted  the  said  New  Mexi- 
co Smelting  ft  Refining  Company  to  sell  and 
deed  to  others  of  tbe  defendants  blocks  and 
portions  of  said  land  and  premises  without 
claiming,  setting  up,  or  alleging  any  title 
thereto.  The  contract  referred  to  in  the  an- 
swer is  a  contract  whereby  the  plaintiff  and 
tbe  defendant  the  New  Mexico  Smelting  ft 
Refining  Company  appointed  one  R.  O.  Bal- 
comb their  Joint  resident  agent  at  the  said 
town  of  Algodones,  with  poorer  to  sell  and 
dispose  of  tbe  lots  and  blocks  and  receive 
the  proceeds  of  the  sale  thereof,  and  making 
provision  for  tbe  bearing  of  the  expenses  of 
such  sales,  and  contains  a  recital  as  follows: 

"Whereas  the  parties  hereto  are  the  owners 
of  certain  town  lots  and  blocks  In  and  around 
the  town  of  Algodones  in  the  county  of  Ber- 
nalillo, in  the  territory  of  New  Mexico,  the  naii 
parties  owninK  snbstantially  the  same  number 
of  Idts  and  blocks," 

Tbe  plaintiff  relied,  doiylng  tbe  nw»if*ny 

of  tbe  alleged  subsequent  agreement  for  ttaa 
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sale  of  tbe  land  In  question  for  the  sum  of 
9600.  Tbe  plaintiff  admitted  that  It  entered 
Into  the  contract  with  the  New  Mexico  Smelt- 
ing &  Refining  Company  whereby  the  said 
Balcomb  was  designated  and  appointed  as 
the  joint  agent  of  the  contracting  parties, 
but  dented  that  it  recognized  or  acknowledg- 
ed any  ownership  of  the  property  in  the  New 
Mexico  Smelting  &  Refining  Company,  except 
such  ownership  as  Is  shown  In  the  original 
contract  accompanying  the  conveyance  to  the 
defendant  Frank.  It  denied  that  it  permit- 
ted the  selling  and  deeding  of  portions  of 
said  premises  without  claiming  title  thereto, 
and  alleged  that  at  the  time  of  the  making 
of  the  contract  between  the  said  defendant 
Frank  and  the  plaintiff,  the  plaintiff  was  in 
actual  peaceable  and  ezclnslre  possession  of 
the  said  premises  as  owner  thereof;  that 
upon  failure  of  tbe  said  Frank  to  fulfiU  the 
conditiona  of  his  said  contract  that  the  plain- 
tiff re-entered  and  took  possession  of  the 
property  and  premises  as  the  alHsolate  owner 
thereof,  and  has  so  maintained  such  posses- 
sion since  that  time. 

[1]  1.  Counsel  for  appellants  relies  npon 
two  propositions,  tIz.  :  (1)  That  the  plaintiff 
was  guilty  of  laches;  and  (2)  it  is  e8topi>ed 
by  Its  conduct  from  asserting  its  claim.  It 
is  sufficient  to  say,  In  regard  to  the  alleged 
laches  of  pSatntlff,  that  the  same  Is  neither 
pleaded  nor  proved.  No  fact  is  alleged  which 
shows  that  It  would  now  be  inequitable  to 
allow  plaintiff  to  assert  its  claim.  The  prop- 
erty, BO  far  as  appears,  Is  of  no  more  value 
than  when  it  was  conveyed  to  the  defendants, 
and  they  are  not  shown  to  have  improved  It 
or  changed  its  character  in  any  way.  The 
only  allegation  and  proof  approaching  the 
subject  . are  in  regard  to  the  payment  of  taxes 
by  the  defendants.  But  this  is  not  available 
In  this  regard  for  the  reason  that  the  defend- 
ants all  pleaded  that  they  knew  of  the  con- 
dition of  the  title  which  Frank  took  from 
the  plaintiff.  Under  such  circumstances  the 
doctrine  of  laches  is  not  applicable.  Counsel 
relies  npon  Patterson  v.  Hewitt,  11  N.  M.  1, 
60  Paa  552,  55  L.  R.  A.  658,  for  the  appUca- 
tion  cd!  the  doctrine  of  laches  in  this  case. 
This  is  a  well-considered  case  and  clearly 
points  out  that  mere  lapse  of  time  gives  no 
ground  for  the  application  of  the  doctrine. 
It  is  only  when  it  would  be  inequitable  to  al- 
low the  assertion  of  a  stale  claim  that  the 
doctrine  is  ordinarily  available.  See  10  Cyc 
152, 153.  In  this  case  there  are  no  equities  in 
favor  of  the  defendants  on  account  of  their 
admitted  knowledge  of  all  the  facts. 

[2]  2.  Tbe  doctrine  of  estoppel  Is  equally 
unavailable  to  defendants  In  this  case.  They 
knew,  according  to  their  own  allegations,  of 
the  infirmities  of  the  title  in  the  defendant 
Frank  and  relied,  not  upon  any  act  or  deed 
of  the  plaintiff,  but  npon  an  alleged  payment 
of  the  $600  by  the  defendant  Frank  to  the 
plaintiff  In  full  of  the  purchase  price  on  the 
land,  and  in  lieu  of  tbe  agreement  by  Frank 


to  build  the  smelter.  Thej  do  not  all^ 
that  they  paid  value  for  tbe  land  or  that  they 
relied  on  the  record  title  in  their  grantor. 
They  were  not  misled  by  the  plaintiff  in  any 
way,  took  no  position  to  their  detriment  by 
reason  of  the  conduct  of  the  plaintiff,  bat 
they  acted  with  their  eyes  open  and  with  fall 
knowledge  of  all  the  facts.  In  such  case 
there  is  no  estoppel.  Dye  v.  Grary,  13  N.  M. 
439,  458,  86  Paa  1038,  9  L.  B.  A.  (N.  S.)  1136; 
16  Cyc.  726. 

It  follows  that  the  judgment  of  tbe  trial 
court  was  correct  and  should  be  afflnued; 
and  it  is  80  ordered. 

HANNA,  J.,  concurs.  ROBERTS,  C  J, 
being  absent,  did  not  partidpate  in  tbis  de<^ 
slcm. 

(21  N.  H.  SO?) 

STATE  ▼.  SAEARIASON  et  aL    (No.  1834.) 

(Supreme  Court  tit  New  Mexico.    Nov.  16^ 
1815.   Rehearing  Denied 
Jan.  11,  1916.) 

(ByOahlu  by  th«  OonrtJ 

1.  CsncntAi.  Law  ^satSfU,  668  —  I^boot  — 
COBPUS  Dkucti. 

Every  criminal  charge  necessarily  InToIves 
two  distinct  propositioDs:  (1)  that  a  criminal 
act  has  been  committed ;  (2)  that  the  guilt  of 
such  act  attaches  to  the  particular  penoD 
charged  with  the  commission  of  the  offense. 
Each  of  these  facts  must  be  proved  beyond  a 
reasonable  doubt  either  by  direct  testamony  or 
by  presumptive  evidence  of  the  most  cosoit  or 
irresistible  kind.  The  proof  isnst  in  both  cases 
be  clear  and  dlstioct,  but  it  is  not  necessary  that 
it  should  be  direct  and  positive.  Hie  general 
rule  is  now  well  settled  that  in  all  criminal 
cases  tbe  corpus  delicti  may  be  establuhed  by 
circnmstantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Crindaal 
Law.  Cent.  Dig.  H  1267,  1268;  Dee.  Dig.  «=> 
561.568.3 

2.  Criminal  Law  $=91168— Afpeai<— Vebdict 
— evidkncb. 

Where  there  is  substantial  evidence  to  sup- 
port a  verdict,  the  same  will  not  be  set  aside. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law^^Cent  Dig.  H  3074-3083;  Dec.  Dif.  ^ 

Appeal  from  District  Oouit.  BocOTTO  Ooan* 
ty;  M.  C.  Mechem,  Judge. 

John  R  Sakariasou  and  others  were  cod- 
vlcted  of  killing  one  head  of  neat  cattle  be- 
longing to  another,  and  appeal.  Afflnned. 

The  ai^iellants  were  Indicted,  tried,  and 
convicted  at  the  Han^  1915,  term  of  the 
district  court  for  the  county  of  Socorro  Qpm 
a  charge  of  killing  one  head  of  neat  cattle 
of  tbe  property  of  FYandsco  Baca.  Tbe  facto 
will  be  more  fully  stated  in  the  opinion. 

M.  C;  Spicer,  of  Socorro,  for  appellants. 
H.  S.  Bowman,  Asst  Atty.  Gen.,  for  the  State. 

HANNA,  J.  The  assignments  of  error  pre- 
sented several  grounds  as  the  basis  for  tbis 
appeal,  and  are  predicated  upon  tbe  refusal 
of  the  trial  court  to  direct  a  verdict  of  not 
guilty  apcHL  defendants'  motion  made  at  the 
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dose  of  the  states  cas^  and  ngaSn  made  at 
tbe  close  of  tha  entire  cas^  and  upon  tba 
court's  refusal  to  set  aside  the  verdict  of  the 
Jury,  and  discharge  the  (tefendants,  or  grant 
them  a  new  trial  npon  their  motion  made  be- 
fore sentoioe  was  passed.  The  argument 
In  support  of  these  sereral  objectlixis  la  bas- 
ed very  largely  npon  the  alleged  failure  of 
tbe  state  to  prove  the  corpus  delicti  and  the 
alleged  failure  of  the  state  to  prove  tbe  own- 
ership of  the  dead  anlmaL 

The  evldmce  discloses  that  the  complaining 
witness,  one  Francisco  Baca,  while  driving 
some  of  hla  horses  in  the  vicinity  of  where 
the  animal  was  killed  on  the  evening  of  the 
14th  of  January,  1914,  met  the  defendants 
on  a  certain  trail,  having  in  their  possession 
a  freshly  killed  beef.  He  testified  that  his 
cattle  were  the  only  cattle  ranging  In  this 
particular  locality,  and  that,  because  of  the 
fact  that  he  had  mlssM  other  cattle  from  his 
range,  he  was  prompted  to  question  the  de- 
fendants as  to  where  they  had  procured  tbe 
beef;  that  his  suspicions  were  aroused  by 
the  conduct  and  manner  of  the  accused,  and 
be  demanded  to  see  the  bide  of  the  dead 
animal,  and  was  stepping  forward  to  ex- 
amine tbe  same  when  he  was  ordered  to  stop 
by  tbe  def^dants,  who  drew  their  guns  and 
threatened  blm  with  death.  The  def^dants, 
however,  claim  that  they  bad  no  guns  with 
them,  and  the  evidence  la  this  respect  is 
therefore  conflicting.  Tbe  prosecuting  wit- 
ness, Baca,  however,  testified  that  he  re- 
turned to  the  place  of  meeting  with  the  de- 
fendants on  the  following  morning,  and, 
following  the  tracks  found  at  this  place,  he 
came  to  the  place  where  the  animal  had  been 
killed,  finding  there  a  cow  belonging  to  blm-' 
self  which  he  had  turned  out  two  days  be- 
fore with  a  calf  about  one  or  two  years  old. 
.At  a  short  distance  from  this  place  where 
tbe  animal  bad  been  killed  he  found  a  head 
from  which  tbe  ears  had  beai  cnt,  and  the 
hoofs  of  the  animal,  buried.  He  made  com- 
plaint on  the  same  day,  and  had  tbe  premises 
of  the  defendants  seardhed,  and  found  there 
a  certain  beef  or  a  carcass  which  he  claim- 
ed was  the  carcass  of  the  animal  that  had 
been  killed  at  the  place  where  the  head  was 
found,  wlilch  he  was  able  to  Identic  because 
ot  the  manner  In  which  the  oec^  bad  been 
severed  from  tbe  body  under  tbe  circum- 
stances ntemA  to  in  Us  testimony.  Tbe  de- 
fendants were  called  npon  to  produce  tb» 
bide  for  the  animal  which  they  bad  recaitiy 
Ulled,  and  produced  one  that  was  clearly 
not  the  hide  that  had  been  removed  from  the 
beef  which  was  then  In  their  possession,  but 
was  tbe  bide  of  an  older  and  larger  anlmaL 

[f]  It  Is  thus  shown  that  the  state  very 
largely  relied  upon  circumstantial  evidence 
to  prove  tbe  corpus  deUcU  in  this  case,  and 
tbe  appellants  contend  that  tbe  proof  in  this 
respect  was  Insuffldent.  Tbe  appellants  con- 
cede  Ibat  a  conviction  may  be  predicated  up- 
<m  drcamstantlal  evidence*  but  contend  that 


such  -evidence  most  be  strong  enough  to  ex- 
clude any  reasonable  hypothesis  of  Innocoicei 
and,  in  <^er  words,  tlw  proof  must  create 
a  moral  certainty  of  guilt,  and  enable  the 
Jury  to  find  tbe  crime  proved  beyond  a  rea- 
sonable doubt;  mere  suspicion  of  guUt  or 
toidency  of  tbe  evidence-  to  show  guilt  or 
pn^biUty  of  guilt  not  being  sufilclCTt  We 
take  it  that  this  principle  is  well  established 
and  finds  support  In  the  authorities. "  As  was 
well  stated  In  tbe  case  of  Dimmlck  v.  U.  S., 
136  Fed.  263,  70  a  a  A.  147: 

"Everjr  crimTnal  charge  necessarily  involves 
two  distinct  propositions:  (1)  That  a  criminal 
act  has  been  committed;  (2)  that  tbe  guilt  of 
such  act  attaches  to  the  particular  person  charg- 
ed with  the  commission  of  tbe  offense.  Each 
of  these  facts  must  be  proved  beyond  a  reason- 
able doubt,  either  by  direct  testimony  or  by 
presumptive  evidence  of  the  most  cogent  or  ir- 
resistible kind.  The  proof  must  in  both  cases  be 
clear  and  distinct,  but  it  is  not  necessary  that 
it  should  be  direct  and  positive.  The  general 
mle  is  now  well  settied^  that  In  all  criminal 
cases  the  corpus  delicti  may  be  established  by 
drcamstantlal  evld^ce." 

With  this  statement  of  the  law  we  fully 
agree,  and  the  only  question  of  Importance  in 
this  case  is  whether  or  not  the  circumstantial 
evidence  was  sufficient  to  sustain  the  con- 
viction. Taking  the  evidence  of  the  defense 
alone  into  consideration,  a  state  of  facts 
would  be  presented  which  would  not  sustain 
this  conviction,  and  the  evidence  of  the  state, 
as  indicated,  was  almost  entirely  circum- 
stantial. We  have  examined  the  record  care- 
fully, and  cannot  but  conclude  that  there  was 
snbstantial  evid^ce  to  support  the  verdict, 
and,  as  this  court  has  frequentiy  held  where 
there  is  substantia]  evidence  to  support  a 
verdict,  the  same  will  not  be  set  adda  State 
V.  PadiUa,  18  N.  M.  S7S.  189  Faa  143. 

There  ml^t  be  a  graver  question  presented 
by  the  second  objection  urged  by  appellants, 
viz.,  that  tile  ownership  of  tbe  dead  animal 
was  not  proven  by  the  state,  but  the  record 
disclosed  that  the  complaining  witness  turned 
bis  oow  and  calf  out  to  range  on  tbe  13th  of 
January,  and  on  the  14tb  he  met  the  def^d- 
ants  with  tbe  freshly  killed  beet  npon  a 
canyon  trail  near  tbe  locality  In  which  his 
cattle  were  accnstomed  to  range,  and  In 
which  vldni^  no  other  cattle  than  bis  own 
were  ranging  at  tbe  time;  that  after  he  had 
found  tbe  place  where  tbe  beef  was  kllled 
be  found  tbe  cow  which  be  bad  tnmed  out 
with  her  calf  tbe  day  before  pawing  ap  the 
ground  and  smelling  tbe  blood  of  the  deaA 
animal.  His  testimony  as  to  tbe  finding  of 
tbe  bead  and  booft,  and  bis  statement  tiiat 
these  correspond  to  tbe  bead  of  bis  animal, 
together  with  tbe  other  drcnmstances  which 
we  will  not  incumbOT  this  wbdon  by  re- 
ferring to,  but  which  tbe  jury  may  have  be- 
lieved, and  which  woold  support  their  ver- 
dict, If  believed,  afford  Substantial  evidence 
of  ownership. 

[2]  Tor  the  reasons  stated,  we  do  not  think 
the  court  erred  in  refusing  to  direct  a  verdict 
of  not  guilty,  and  that  the  verdict  Is  sup- 
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ported  by  substantial  evidence,  and  for  that 
reason  cannot  be  set  aside  by  this  court 

We  therefore  overrule  the  assignments  of 
error,  and  affirm  the  judgment  of  the  trial 
conrt 

BOBBBTS,  a  3n  and  PABKEB,  con- 
cur. 

Ca  H.  H.  IM) 

STATE  T.  ASCARATBL    (No.  1802.) 
(Supreme  Court  of  New  Mexico.  Nov.  16^  191S. 
BehearlDg  Dented  Jan.  11,  191&) 

(Byaabui  by  iht  Oowt.} 

1.  Gbiminal  Law  «=»1059  —  Bxckfczorb  to 
iNSTBUfrriONS— Bequisites. 

lilxceptions  to  Instructioni  must  definitely 
p<^nt  out  the  alleged  error  of  which  the  party 
complains,  so  that  the  trial  court  may  be  af- 
forded the  proper  opportunity  (or  correction. 
_  [Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  {  2671 ;  Dec.  Dig.  «=>1059.J 

2.  CanuNAL  Law  «s>61B.  632,  736— Confis- 

8I0IT  —  ADUISSIBILTXT  —  DsTXBltlHATIOIt  — 

Selt-Ikcbiiuhation. 

(a)  Whether  the  contents  of  a  confession 
are  admissible  or  not  depends  upon  whether  it 
was  voluntarily  made.  That  question  mast 
be  determined  upon  all  tbe  facts  and  drenm- 
Btances  of  each  case. 

(b)  Under  the  circumstances  of  this  case  there 
was  no  violation  of  the  constitutional  guaranty 
against  compulsory  self-incrimination. 

(fid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Die.  SI  1163-1174,  121S-1221,  1701. 
1702.  1705,  1716;  Dec.  Dig.  «b>519.  S32,  736.i 

8.  Homicide  ®=>166— Motivb— Evidsnck. 

Although  the  state  in  a  prosecution  for  mur- 
der, is  under  no  obligation  to  show  a  motive  for 
the  GommissitMi  of  the  crime  diarged,  evidence 
tending  to  show  the  existenct  of  a  motive  la  ad- 
missible. 

pGd.  Note^For  other  cases,  sse  Homidde, 
Cent  Dig.  H  82(M31;  Dea  Dig.  «s>166.]^ 

4.  Cbiuinal  Law  4»1028— AmAXr-PBBSKH- 

TATION  FOB  BCVIXW  —  NoiMUBISDIOnONAL 

Questions. 

Nonjurisdictional  questions  raised  here  for 
the  first  time  will  not  be  considered. 

[Ed.  Note.— For  other  casra,  see  Orimlnal 
Law,  Cent.  Dig.  H  2619,  2620;  De&  Dig,  «» 
102&] 

Appeal  from  District  CJotirt,  Lincoln  Conn- 
tji  Hedler,  Jndgft 

Bicardo  Ascarato  was  convicted  of  man- 
slaughter, and  appeals.  Affirmed. 

In  February,  1013,  Bicardo  Ascarate,  the 
appellant,  was  indicted  by  tbe  grand  Jury 
for  the  county  of  Dona  Ana,  N.  M.,  and 
charged  therein  with  the  murder  of  Ana 
Barela  de  Ascarate,  his  wife.  Upon  his  ap- 
plication, change  of  venue  was  granted  to 
Lincoln  county,  where  be  was  tried,  found 
guilty  of  manslaughter,  and  sentenced  by 
tbe  court  to  imprisonment  In  the  state  pen- 
itentiary for  a  period  of  not  less  than  nine 
years,  nor  more  than  ten  years,  and  required 
to  pay  the  costs  of  the  prosecution.  From 
that  verdict  and  sentence  of  tbe  court,  he 
appeals. 

The  appellant  and  Ana  Barela  de  Ascarate, 
the  deceased,  were  married  by  a  Justice  of 


tbe  peace,  in  Ias  Gruces,  N.  If.,  on  Decem- 
ber 11,  1911.  At  that  time  the  deceased  was 
less  than  17  years  of  age.  Immediately  after 
their  marriage  they  went  to  El  Paso,  where 
they  lived  until  May,  1912,  when  they  return- 
ed to  Las  Cruces.  At  tbe  time  of  the  death 
of  -  Ana  Barela  de  Ascarate,  she  and  appel- 
lant were  living  together  in  a  doable  apart- 
ment house  on  Amador  street  In  Las  Cruces, 
they  occupying  the  east  wing  thereof,  while 
a  Mr.  and  Mrs.  Bnndy  oecnpled  the  wvt 
wing  thereof. 

Between  8  and  9  o'clock  In  the  evening  of 
the  »th  day  of  November,  1912,  appellant 
and  bis  wife  returned  home  from  a  short 
walk  abont  tbe  business  district  of  the  town. 
Appellant  did  not  enter  tbe  house,  bat  left  his 
wife  at  the  door.  He  then  returned  to  the 
business  district,  uptown  proper,  where  for 
something  over  three  hoiu-s  he  frequented  sa- 
loons and  indulged  in  the  use  of  intozicathig 
liquor.  To  exactly  what  extent  be  indulged  In 
liquor  It  does  not  appear.  However,  it  does 
appear  that  shortly  after  the  discovery  of  tbe 
lifeless  body  of  his  wife,  he  was  perceptibly 
under  the  Influence  of  liquor.  Close  to  mid- 
night Mrs,  Bundy  heard  tbe  report  of  a  re- 
voflver  in  the  apartment  of  the  Ascarate  fam- 
ily. It  was  loud  and  distinct  Between  two 
and  five  minutes  thereafter  she  heard  a  sec- 
ond report  In  their  apartment,  which  was 
not  so  loud  nor  distinct,  but  was  immediate- 
ly followed  by  a  feminine  a  cream,  ending  hi 
a  moan  or  gurgling  sound  as  if  a  person  were 
choking.  For  several  minutes  thereafter  si- 
lence reigned.  Then  some  one  was  heard 
walking  back  and  forth  through  two  rooms 
of  the  Ascarate  apartment  This  continued 
for  about  fifteen  minutes,  when  the  person 
passed  out  of  the  bouse,  through  a  north 
door,  shut  tbe  door,  slammed  the  screen  door, 
and  came  to  the  sidewallc  He  then  went 
across  the  street  He  was  walking  very  fast 
Mrs.  Bundy  recognised  the  sound  of.  the  foot- 
steps as  those  of  the  appellant  About  1 
o'clock  that  night  Dr.  Mlnitree  and  a  man 
named  Vanderbilt  reached  the  Aecarate  apart- 
ments, in  company  with  Guadalupe  Ascarate, 
the  father  of  appellant  Dr.  Mlnitree  had 
been  summoned  to  the  home  of  the  father. 
They  entered  the  house,  passed  through  the 
front  room,  which  was  dark,  and  entered  the 
lighted  badt  room.  There  they  found  the 
body  of  Ana  Barela  de  Ascarate,  wife  of  ap- 
pellant, lying  lifeless  in  a  diagonal  positita 
across  the  bed,  the  feet  hanging  over  the 
bed.  Tbe  body  was  cHothed  in  an  undershirt 
and  gown,  the  latter  being  torn  down  the 
front  On  the  body  were  the  stockings  and 
one  shoe.  A  superficial  examination  of  the 
body  was  made  by  Dr.  Mlnitree.  The  exam- 
ination disclosed  that  a  bullet  had  entered 
the  right  arm,  below  tbe  attachment  of  tbe 
deltoid  muscles,  slightly  external,  which 
fractured  the  humerus,  i>assed  upward,  pen- 
etrated tbe  chest  between  the  foorth  and 
fifth  ribs,  passed  through  tbe  right  long,  and. 


«s»Fer  ether  euss  mm  same  teple  and  KBT-MUHBBK  la  aU  Key-MuBbmd  Dlgwta  aad  ImOmxm 
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bitting  a  rtb,  was  deflected,  Inward,  back- 
ward, and  slightily  upward,  the  ballet  lodging 
in  tlie  base  of  the  heart  The  ball  entered 
the  chest  on  the  right  side  In  front  of  the 
axillary  line.  A  pistol  was  found  lying  on 
the  springs  of  the  bed,  abont  half  the  width 
of  the  bed  from  where  the  body  was  lying,  too 
far  in  the  opinion  of  several  witnesses  for  the 
deceased  to  bare  reached  It  It  contained 
three  loaded  shells,  and  two  wfaldi  had  been 
recently  exploded.  The  gown  npaa  the  body 
was  blood-stained  and  torn  down  the  front 
A  pint  bottle  of  wblsky,  fall  to  within  an 
iDCih  and  a  balf  from  the  top,  was  found  on 
tbe  cbalr  near  the  bed.  The  examination  of 
tiie  body  showed  that  the  deceased  was  In  a 
pregnant  condition,  and  had  been  so  for  about 
six  or  seven  months.  Felipe  Lucero,  the 
sherlCT,  was  summoned  to  the  Ascarate  apart 
ment  He  passed  through  the  house  to  the 
bedroom,  saw  the  deceased  lying  on  the  bed, 
and,  seeing  Dr.  Mloitree  and  VanderbUt  in 
attendance,  Immediately  left  He  then  order- 
ed a  deputy  to  summon  the  justice  of  the  peace 
and  a  coroner's  Jury,  while  he  returned  to 
the  home  of  Guadalupe  Ascarate,  the  father 
of  appellant  There  tbe  father  delivered  the 
appellant  to  the  custody  of  tbe  sheriff.  The 
sheriff  and  appellant  then  went  to  the  lat- 
ter's  borne.  Bnroute  the  appellant  volunteer- 
ed the  Information  (hat  a  great  misfortune 
had  befallen  him  In  the  tact  that  his  wife 
bad  committed  suldde.  Appellant  and  tbe 
sheriff  entered  tbe  front  room  of  tbe  Ascarate 
house,  which  was  dark,  and  there  they  re- 
mained for  more  than  an  hour,  daring  which 
time  the  coroner's  Jury  was  investigating  the 
cause  of  the  death  of  the  deceased  and  ex- 
amining the  body.  During  this  time  tbe  ap- 
pellant's conduct  indicated  a  condition  of 
slight  intoxication.  At  times  he  appeared  ex- 
cited and  demanded  entrance  to  tbe  room 
where  lay  tbe  lifeless  body  of  bis  wife.  He 
attempted  such  entrances  by  force,  but  was 
each  time  overcome  or  calmed  by  the  sheriff. 
The  coroner's  Jury  and  the  Justice  of  the 
peace  then  adjourned  to  tbe  office  of  the  Jus- 
tice of  the  peace.  The  sheriff  conducted  tbe 
appellant  to  tbe  office  of  tbe  Justice  of  tbe 
peace.  On  tiehalf  of  tbe  state  evidence  was 
received  showing  that  the  appellant  was  ask- 
ed there  if  he  wanted  to  make  a  statement 
and  was  advised  by  tbe  Justice  that  anything 
which  be  would  say  might  be  used  against 
bim  in  tbe  trial  of  the  case.  The  sheriff,  Es- 
sen, and  Viscarra,  so  testifled.  The  witness 
Nevares  testified  that  tbe  justice  of  the  peace 
advised  tbe  appellant  that  he  should  be  very 
careful  about  what  be  said  "because  you 
may  have  to  repeat  tbe  same  thing  after." 
Tbe  witness  Sals  testified  that  tbe  Justice  ad- 
vised the  appellant :  "Be  careful  as  to  what 
yon  ere  going  to  say;  you  don't  have  to  say 
anything  If  you  don't  want  to."  The  testi- 
mony of  the  justice  of  the  peace  himself  con- 
tradicts and  denies  that  he  warned  appellant 
Appellant  said  that  he  did  desire  to  make  a 
statement,  and  thereupon  was  questlmied  by 


tbe  coroner's  Jury,  after  being  sworn  by  tbe 
Justice  of  the  peace.  The  questions  address* 
ed  to  tbe  appellant  by  the  coroner's  jury  and 
tbe  answers  made  by  him  were  written  In 
lon^and  by  one  of  the  members  of  the  jury. 
Such  paper  was  identified  and  shown  to  be 
then  in  the  same  condition  It  was  after  it 
was  completed  at  tbe  Investigation  by  tbe 
coroner's  Jury.  In  substance  and  effect  tbe 
answers  of  appellant  to  tbe  questions  pro- 
pounded to  him  were  that  his  wife  had  a 
"certain  thing"  In  her  mind,  and  said  that 
she  was  going  to  kill  herself ;  that  be  thought 
her  remark  was  made  In  Jest;  that  he  was 
in  the  bathroom  washing  bis  bands  and  tak- 
ing a  drink  of  water  when  be  saw  his  wife 
"monkeying"  with  a  gan ;  that  he  told  her  to 
leave  tbe  gun  alone;  that  previous  to  this 
she  had  told  him  she  would  kill  herself,  but 
as  she  did  not  know  how  to  use  a  gan  he 
did  not  believe  her;  that  he  did  not  take 
the  gun  away  from  her  because  he  was  In 
the  bathroom;  that  tbe  trouble  was  just  a 
"common  fight" ;  that  her  nightgown  had 
been  torn  some  time  before  the  night  in  ques- 
tion; that  he  doesn't  know  what  bis  wife 
was  doing  when  he  reached  home;  that  he 
does  not  know  what  time  be  reached  home; 
that  he  stayed  in  tbe  bathroom  until  he 
"beard  tbe  shot" ;  that  the  light  be  believes 
was  on  the  chair;  that  be  was  so  frightened 
he  does  not  know;  that  be  took  a  75-cent 
bottle  of  wblsky  home  and  put  it  on  the 
bureau  earlier  in  tbe  evening,  and  then  went 
up  town ;  that,  be  ran  oat  of  tbe  house  when 
he  heard  tbe  abot  because  he  saw  blood  on 
hU  wife  and  was  frightened ;  that  he  chang- 
ed bis  clothing  at  his  father's  house,  because 
the  trousers  were  bloody  or  bad  blood  stains 
on  them,  be  thinks ;  that  he  does  not  remem- 
ber whether  he  laid  his  wife  on  the  bed  or 
not  Slid  that  he  does  not  know  whether  be 
tore  her  clothes  from  her  or  not  A  crowd 
bad  gathered  around  the  office  of  tbe  justice 
of  tbe  peace  during  this  time.  A  deputy 
sheriff  was  placed  at  tbe  front  door  to  pre- 
vent tbe  crowd  from  going  in.  One  witness 
said  that  there  was  some  talk  of  lynching 
appellant,  but  sadi  talk  did  not  seem  to  be- 
come general. 

The  following  morning  an  examination  was 
made  of  the  rooms  of  tbe  Ascarate  apartment 
by  the  sheriff,  accompanied  by  Mrs.  Bundy. 
They  discovered  a  bullet  bole  through  a  board 
and  fioorlng  joist  in  tbe  room  where  tbe  de- 
ceased was  killed.  They  also  found  the  Im- 
bedded bullet.  Tbe  bed  in  that  room  was  in 
the  southwest  comer,  and  there  was  a  bath- 
room east  of  tbe  bedroom.  Tbe  direction 
taken  by  tiie  bullet  was  from  tbe  bed  to* 
wards  the  bathroom. 

It  was  developed  at  the  trial  that  appel- 
lant for  a  long  period  of  time,  bad  main- 
tained illicit  relations  with  a  woman  named 
Jesus  Guerrero,  who  bore  blni  at  least  five 
children,  four  of  whom  were  then  living, 
their  ages  being  eight,  six  and  four  years, 
and  a  baby  of  a  few  months  of  age,  respec- 
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tlvely.  Appellant  married  tUs  woman  In 
August,  1914,  from  which  the  atate  concluded 
that  he  did  so  to  close  her  mouth  as  a  witness 
against  him  at  the  trial,  or  from  a  late  awak- 
ened conscience,  while  appellant  contended  or 
rather  concluded  that  the  act  was  done  for 
the  purpose  of  legitimizing  the  children. 

While  the  evidence  of  tbe  state,  In  the  first 
Instance  at  least,  was  entirely  circumstantial, 
the  theory  was  that  appellant  and  his  wife 
were  quarreling,  and  that  the  deceased  fired 
one  shot  at  the  appellant,  who  immediate 
toolE  the  pistol  from  her,  and  as  she  turned 
away  from  him  In  terror  with  her  right  arm 
pressed  against  her  side,  he,  in  sudden  anger, 
fired  the  shot  which  put  an  end  to  her  life. 

The  gist  of  the  defense  was  that  the  deceas- 
ed was  of  a  morose  and  melancholy  disposi- 
tion, and  especially  so  at  the  time  in  ques- 
tion on  account  of  brer  pregnant  condition; 
that  she  had  threatened  to  commit  suicide  at 
various  times;  that  on  the  evening  In  ques- 
tion appellant  and  the  deceased  were  walk- 
ing on  Main  street  when  they  met  a  ^1 
named  Ciria  Oslo;  that  the  deceased  took 
exception  to  the  fact  that  her  husband  had 
greeted  this  girl,  and  pushed  him,  Indicating 
anger  and  Jealousy,  whereupon  appellant  took 
bis  wife  home.  Appellant  realizing  that  the 
deceased  had  worked  herself  into  an  angry 
frame  of  mind,  left  her  and  returned  to  town 
alone,  where  he  visited  a  barber  shop,  took 
several  small  drinks,  etc.,  and  returned  home 
near  12  o'clock  that  night  When  he  return- 
ed he  found  his  wife  sitting  on  the  bed  un- 
dressing herself.  She  faced  the  bathroom. 
Appellant  placed  a  small  whisky  bottle  con- 
taining whisky  on  a  chair  beside  the  bed,  and 
also  a  pistol  which  he  had  carried  from  the 
front  room.  The  deceased  then  began  to 
upbraid  him  for  forsaking  her  and  spending 
his  time  with  other  womea  Appellant  de- 
nted the  accusation,  and  "chucked  her  under 
the  chin."  He  then  started  for  the  ballroom, 
when  a  shot  rang  out  He  turned  and  saw  a 
pistol  in  the  hands  of  hia  wife.  He  com- 
manded her  to  put  the  pistol  down.  She  then 
raised  It  to  her  head,  as  if  to  kill  herself, 
when  be  begged  her  to  desist.  Thereupon  she 
lowered  the  pistol  momentarily  and  he  rush- 
ed upon  her,  for  the  purpose  of  wresting  the 
pistol  from  her.  A  atru^le  for  it  ensued, 
during  which  the  gun  was  discharged,  wblch 
ended  the  life  of  the  deceased.  She  fell  back 
on  the  bed.  Appellant  tried  to  call  her  back 
to  life,  but  in  rain.  He  aroused  his  father's 
household  and  requested  that  a  doctor  and 
sberiti  be  sent 

Wade  &  Wade  and  Uewellyn  &  Uewellyn, 
aU  of  Las  Cruces,  for  appellant  Frank  W. 
Clancy,  Atty.  Gen.,  for  tbe  State. 

HANNA,  J.  (after  atatlng  ttie  facts  as 
jbov«).  [1]  1.  The  first  point  made  by  a]ra>el- 
lant  iB  that  the  court  erred  in  Instmcting  tbe 
Jnry  that  tb^y  might  find  the  defendant  guil- 
ty of  manslaughter.   The  theory  of  app^- 


lant'a  contention  la  that  tbe  evidence  did  not 
justly  the  court  In  submitting  to  the  Jnry 
tbe  Issue  of  manslaughter.  The  contention 
of  the  Attorney  General  Is  that  no  proper  ex- 
ception was  taken  to  any  of  the  instructions 
given  by  the  court,  and  therefore  the  ques- 
tion of  this  assignment  is  not  t>efore  us  for 
determination.  The  exceptlcms  taken  to  the 
court's  Instructions  were  of  a  very  general 
nature.  They  did  not  point  out  wherein  the 
instruction  was  alleged  to  be  erroneous,  and 
therefore  cannot  be  considered  by  us,  as  we 
have  held  in  a  long  Une  of  cases.  State  v. 
liocero,  17  N.  M.  484,  486, 131  Pac.  491 ;  State 
V.  Alva,  18  N.  M.  152,  134  Pac.  209.  For  a 
full  discussion  of  the  reasons  for  the  role, 
see  Fullen  v.  Fallen,  163  Pac.  294»  by  Pa^^, 
J.,  decided  at  this  term. 

[2]  2.  (a)  The  next  assignment  presents  two 
questions,  both  of  considerable  importance. 
The  first  Is,  that  the  court  erred  in  admitting 
in  evidence  tbe  statements  made  by  appellant 
before  tbe  coronet's  jury  at  the  inquest  held 
by  them  shortly  after  the  appellant's  wife 
was  found  dead,  because  such  statements 
were  not  freely  and  voluntarily  made.  The 
second  question  is,  as  we  understand  the  ap- 
pellant's brief  and  argument,  that  the  admis- 
slota  of  such  statements  had  the  effect  of  com- 
pelling the  appellant  to  testify  against  him- 
self. In  violation  of  section  IS  of  artlde  2  of 
the  state  OHistltntion,  which  In  turn  depriv- 
ed the  appellant  of  "due  process  of  law"  as 
guaranteed  to  him  by  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States. 
The  salient  facts  are  that  shortly  after  the 
lifeless  body  of  appellant's  wife  was  discover- 
ed, the  sheriff  received  the  appellant  Into  bis 
custody,  without  warrant,  by  request  of  the 
father  of  appellant,  at  the  home  of  th« 
latter'a  father.  Ai;^>eUant  and  the  sheriff 
then  repaired  to  the  former's  home,  where 
they  entered  the  house  by  way  of  the  front 
door  and  remained  in  the  darkened  front 
room  during  tbe  course  of  about  an  hour, 
while  the  coroner's  inquest  was  being  held. 
When  that  Investigation  had  been  completed 
as  to  the  examination  of  the  body  of  the  de- 
ceased, the  Jury,  Justice  of  the  peace,  sheriff, 
and  his  deputies,  and  appellant  in  custody  <^ 
the  sheriff,  went  to  tbe  office  of  the  justice 
of  tbe  peace,  where  tbe  coroner's  Jury  wen 
to  proceed  farther  wltb  tb^  examination 
as  to  the  cause  ot  death  of  tbe  deceased.  A 
crowd  bad  meanwhile  gathered  around  tbe 
office,  wtaidi  Hie  aberiff  prevotted  from  en- 
tering the  room  by  posting  a  depniy  at  the 
door.  During  tbe  course  of  the  Jury's  de- 
liberations tbe  Jusdce  of  tbe  peace  aslced  tbe 
appellant  If  he  desired  to  make  a  statement 
or  to  testify.  Appellant  answered  in  the  af- 
flrmaUT&  Tbla  is  uncontradicted,  and  re- 
mained 80  throughout  the  triaL  The  jostice 
of  tbe  peace  thereupon  swore  appellant 
Thereupon  members  of  the  Jury  interrogated 
appellant  as  to  matters  connected  with  the 
death  of  the  appellant's  wif^  to  which  an- 
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awen  were  made  appellant  without  objee- 
tlon  and  aitpaxently  freely  and  TolnntarHy 
and  from  a  desire  to  talk  and  disclose  all  be 
knew.  Hla  statements  did  not  constitute  an 
express  confession  of  bis  gnllt  of  tbe  commls- 
don  of  tbe  crime.  In  fact  they  were  quite 
tbe  amtraiy,  tor  they  were  to  the  general  ef- 
feet  that  bla  wife  had  taken  her  life  by  her 
own  hand  and  against  his  wishes  and  entreat- 
ies. In  some  respects  his  statements  were  in- 
cnlpatory.  For  Instance,  he  said  that  he  ms 
in  the  bathroom  at  the  time  the  fatal  shot 
-was  fired,  and,  becoming  frightened,  mshed 
oat  the  door  and  left  the  honse^  although  be 
admitted  that  since  that  time  be  had  dianged 
bla  clothes  because  they  were  covered  with 
blood,  mtbout  further  explanation  that  fact 
had  a  tond^cy  to  Incriminate  appellant 
Tbe  questions,  or  most  of  them,  propounded 
to  appellant,  as  well  as  the  answers  be  made 
thereto,  were  written  down  by  one  of  tbe  ju- 
rors, and  tbe  statement  was  Identified  at  tbe 
trial  and  shown  to  be  In  tlie  same  condition 
as  when  finished  that  nlKtat  When  tbe  state- 
ment was  admitted  In  evldettce  the  proof 
was  uncontradicted  that  appellant  had  been 
asked  whether  he  wanted  to  make  a  stete- 
ment,  had  replied  In  the  afflrmative,  had 
been  sworn  by  the  justice  of  the  peace,  and 
had  been  told  that  anything  said  by  him 
might  be  used  against  him  at  tbe  trial  of  his 
case.  After  the  state  had  closed  its  case 
In  <^ief  and  the  appellant  had  placed  wit- 
nesses on  tbe  stend,  the  Justice  of  tbe  peace 
testified  that  he  gave  no  warning  at  all  to  the 
appellant  at  the  Inquest  A  careful  search 
of  the  record  discloses  that  appellant,  at  the 
trial  of  this  case,  made  no  statement  that 
bis  testimony  before  tbe  coroner's  Jury  was 
made  under  any  form  of  duress,  nor  Is  there 
any  Intimation  on  bis  part  or  that  of  any 
witness  for  tlie  appellant,  that  appellant's 
statemento  were  involuntary.  But  appel- 
lant argues  that  the  statement,  when  admit- 
ted, was  Improperly  admitted,  because  it  did 
not  then  appear  that  It  was  made  without 
inducements  or  promises  tending  to  arouse 
bope  In  tbe  mind  of  the  accused  that  by  mak- 
ing it  be  would  better  bis  condition. 

In. tbe  first  place  it  Is  fundamental  that  In 
order  for  a  confession  to  be  admissible  It 
must  first  be  shown  that  in  every  respect  It 
was  freely  and  voluntarily  made.  1  Wigmore 
on  Evidence,  i  815  et  seq.;  1  Elliott  on  Evi- 
dence, §$  271,  273;  Jones  on  Evidence  {2d 
EM.)  S  235;  Underbill,  Crim.  Evidence,  S 
160;  Hughes  on  Evidence,  {  7;  Bram  v. 
United  States,  168  U.  S.  533,  557,  18  Sup.  Ot 
183,  42  L.  Ed.  668;  State  v.  Armljo,  18  N.  M. 
262,  267.  268,  135  Pac.  555. 

Whether  or  not  the  contents  of  the  alleged 
confession  should  go  to  the  Jury  Is  in  the  first 
Instance  a  question  of  law  for  the  determina- 
tion of  the  court  1  TVlgmore  on  Evidence,  3 
861 ;  1  Thompson  on  Trials,  |  328 ;  1  R.  C.  L. 
I  122.  The  court  looks  to  the  evidence  then 
before  lt»  and,  ai>plylng  the  1^^  principles 


eoTemlng  conf  esadmis,  determines  whether  tiie 
contento  of  tiie  ctmfesslim  should  be  consider- 
ed by  the  Jury  or  not  In  other  words.  It  de- 
termlnes  whether  the  requisite  preliminaries 
concerning  the  admission  of  confesslcmB  otm- 
forms  with  tbe  law  of  the  anhject  If  they 
Ao,  It  th«i  permlte  evidence  of  tbe  confes- 
sion Itself 'to  be  received.  Tbe  Jury,  th&i, 
under  proper  instructions,  determines  what 
wel^t  If  asij,  shall  be  given  to  tbe  confes- 
sion. Fer6baiu»  they  may  not  believe  the 
witnesses  for  the  state,  In  whldi  event  they 
would  disregard  tbe  craufession  In  tota 

Wblle  a  confession,  In  strict  point  of  law, 
ia  an  acknowledgment  of  guilt,  stUl  stete- 
mente  of  an  tncnlpatwy  nature  are  tested  by 
the  same  lules  as  govern  confessltms  proper, 
and  we  test  the  question  now  under  discus- 
sion In  that  Ught  Bram  t.  IT.  S.,  168  U.  S. 
533,  641,  18  Sup.  Ot  IBS,  42  U  Bd.  668; 
WUaon  T.  n.  S.,  162  U.  S.  613.  621,  16  Sup. 
Ct  896,  40  14,  Bd.  lOOO. 

A  DumbO'  ot  cases,  beatiiv  both  oa  the 
QQestlon  of  confessions  and  In  some  in- 
stances on  the  question  of  a  person  being 
compelled  to  teUlfy  against  blmselt  bare 
been  called  to  our  attention  by  the  appellant 
We  have  read  these  cases  and  have  made  an 
Independent  invastigatlfm  of  practically  all 
of  the  cases  on  the  subject  of  confesalon.  We 
find  a  great  conflict  among  the  cases,  not  <m 
the  fundamratel  proposition  that  the  con- 
fession must  be  Toluntery,  for  all  tbe  cases 
recognize  Qiat  rule,  but  In  tiie  manner  In 
which  the  courts  arrive  at  one  or  tbe  otiber 
conclusion.  What  la  said  In  Tuttle  t.  People, 
39  Colo.  243,  79  Pac.  1035.  70  Ll  B.  A.  33.  3 
Ann.  Gas.  61B,  and  the  dear  and  definite  rule 
laid  down  by  that  court  meets  with  our 
hearty  approbation.   Tbe  court  said: 

"From  these  cases  It  appears  that  in  some  ju- 
lisdictioQB  it  la  held  that  the  statements  of  a 
party  under  oath  before  the  coroner's  ^ury  are 
not  to  be  regarded  as  voluntary,  while  in  others 
the  couTerae  is  held,  that,  where  a  party  is  un- 
der arrest  at  tbe  time  he  testifies  before  a  cor- 
oner's jury,  his  statemeota  are  not  to  be  t^garded 
as  voluntary,  uoteas  he  was  faUy  warned ;  tiiat, 
if  the  party  testifying  is  accused  of  the  crimo 
under  inveatigatioD,  although  not  formally  ar- 
rested, or  if  he  is  suspected  of  the  crime  at  tbe 
time  he  testifiea,  and  knows  this  fact,  that  in 
some  cases  it  is  held  liis  testimony  is  voluntary, 
and  In  others  not ;  and  that  tbe  New  York  cases 
are,  as  before  indicated,  based  upon  tbe  propoai- 
tlon  that,  until  a  party  is  under  arrest  or  taken 
in  charge  for  tbe  commission  of  the  homicide,  be 
is  to  be  regarded  at  the  coroner's  inquest  thf 
same  as  any  otber  witneasj  and,  unless  he  claims 
the  privilege  of  not  malnng  statements,  which 
may  tend  to  incriminate  him,  or  requests  to  be 
excused  from  testifying,  he  will  be  presumed  to 
have  done  ao  voluntarily.  It  is  impossible  to  rec- 
ondle  the  various  cases  to  which  we  have  re- 
ferred, when  considered  la  connection  with  the 
facts  disclosed  upon  which  they  are  respectively 
■based.  Possibly  the  conflict  is  the  result  of  a 
failure  to  contradistinguish  "voluntary'  and  'in- 
voluntary' admissions,  or  to  observe  that  the 
word  'voluntary'  is  not  in  all  instances  used  in 
contradistinction  to  'compulsory.'  Failure  to 
claim  tbe  privilege  of  not  being  required  to  maka 
intiriminating  statements,  or  testifying  without 
objection  at  inquests,  seems  in  some  cases  to 
have  beoi  regarded  snffident  from  which  to  Aa- 
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dace  the  oonclntdon  that  testimony  was  Tolnnta* 

ryt  withoat  coosiderios  whether  or  not  extrane- 
ous influence  was  the  inducing  cause  of  the 
statements  by  the  accused.  After  all,  as  per- 
tinently remarked  in  State  v.  Young,  119  Mo. 
495,  610.  24  S.  W.  1038.  and  State  r.  Gilman. 
61  Ble.  206.  the  important  question  to  deter- 
mine in  cases  of  this  character  is:  Was  the 
statement  voluntary?  If  this  question  can  be 
answered  in  the  amrmadTe,  then  the  statement 
is  clearly  admissible  on  a  prlndple,  the  sound- 
ness of  which  is  not  disputed ;  bat,  if  not  volon- 
tary,  or  if  obtained  by  any  degree  of  coerdoo, 
then  It  must  be  rejected.  No  hard  and  fast 
rule  can  be  formulated  which  would  serre  as  the 
test  Id  every  instance,  bat  each  case  must  be 
determined  upon  its  own  circumstances." 

This  is.  sabstantially,  the  nile  adopted  by 
thU  court  In  State  t.  ArmUo,  IS  N.  H.  262, 
1S5  Paa  665. 

In  one  Instance  the  accused  may  bare  been 
warned,  and  nevertheless  tlie  other  facts 
mrromtding  tlie  confesslm  are  such  aa  would 
lead  a  nascmable  thinking  man  to  tellere 
that  ihB  confesdon  was  not  the  resolt  of  the 
nntrammeled  yolitioa  of  tbe  peraon  making 
it,  but  was  induced  by  oth«  tnflnotces. 
Again  be  may  bave  been  told  tbat  he  need 
not  testify  when  aa  a  matter  of  fiict  be 
must  bave  realized  tbat  to  take  advantage 
of  tbe  admonition  would  be  to  place  bimself 
at  a  great  dlaadrantage,  if  not  In  actual  dan- 
ger. So  it  would  aeem  tbat  wbeCber  tlie  con- 
fession was  freely  and  voluntarily  made  must 
depend  on  an  tbe  facta  and  circumstances  of 
the  particular  case.  Precedent  therefore  be- 
comes of  little  practical  asdstance  In  deter- 
mining tbe  question.  We  are  satisfled  tbat  the 
teota  and  circnmstan<»s  of  tbla  case  disclose 
that  tbe  8<M!alIed  confesrion  made  by  tbe  ajh 
pellant  was  freely  and  Toluntarlly  made, 
without  duress  of  any  Bott,  and  that  tbe 
trial  court  did  not  err  in  admitting  It  in  evi- 
dence. When  a  conflict  of  evidence  ensues  as 
to  certain  facts  connected  with  the  prelim- 
inaries of  the  making  of  the  confession,  the 
matter  becomes  a  question  for  tbe  jury,  un- 
der proper  lnstructl<Hi8.  Wilson  t.  U.  S.,  162 
U.  S.  613,  624.  16  Sup.  Ct.  896,  40  U  Qd.  1090; 
1  R  C.  L.  S  122. 

It  Is  unnecessary  to  discuss  the  various 
cases  cited  by  appellant  on  the  question  of 
confession,  in  view  of  the  rule  we  have  laid 
down  here.  It  is  suflSclent  to  say,  however, 
that  all  cases  cited  by  appellant  are  either 
clearly  distinguishable  from,  or  are  In  harm- 
ony with,  the  principle  In  the  case  at  bar. 

(b)  It  being  true  that  the  confession  was 
freely  and  voluntarily  made  It  follows  as  a 
matter  of  course  tbat  tbe  appellant  was  not 
compelled  to  testify  against  bimself  in  vlola- 
tioQ  of  section  15  ,of  article  2  of  tbe  state 
CoDstitutlon.  An  historical  discussion  of  tbat 
constitutional  principle  and  provision  may 
be  found  in  State  t.  Ah  Chuey,  14  Nev. 
79,  33  Am.  Rep.  580:  In  tbat  case  tbe  court 
said: 

"The  Constitadon  means  just  what  a  fair  and 
reasonable  interpretation  ot  its  language  Im* 
porta.  No  nersim  ihaU  be  compelled  to  be  a  wit- 
ness; that  11^  to  testify  agaiOK  himseU." 


In  Bx  parte  Cohen,  104  CaL  624,  88  Pac. 
364,  26  L.  H.  A.  423,  43  Am.  St  Rep.  127,  the 
court  said  tbat  the  object  of  the  provisioa 
was  to  grant  immunity  to  IndiTlduals  from 
compulsory  self-accusation.  Several  caaes 
are  cited  to  us  by  appellant  Erectly  or  in- 
directly bearing  on  tbls  propo8it](m.  The 
typical  case  is  where  a  party  is  brought  be- 
fore a  grand  jury,  sworn,  questioned,  and 
claims  tbe  privilege,  and  is  subsequently 
found  guilty  of  contempt  for  refusal  to  an- 
swer questions  ui>on  tbe  order  of  the  court 
No  case  is  cited  to  us  by  ai^Uant  nor  are 
we  able  to  find  any  where  the  t&cta  are  even 
reasonably  similar  to  those  of  the  case  at  bar. 
Here  the  appellant  made  statements  before 
the  coroner's  jury  of  his  own  volition.  His 
mind  was  not  Influenced  through  fear  or  any 
sort  of  coercion.  All  be  said  was  p^ectly 
voluntary  on  bis  part  Under  such  circum- 
stances there  was  no  compulsion  to  testify, 
and  the  very  foundation  for  the  appllcati<m 
of  the  constitutional  provision  is  lacking. 
Not  having  been  deprived  of  this  constitu- 
tional right,  appelant  has  not  been  deprived 
of  "due  process  of  law"  under  the  fourteenth 
amendment  to  the  Oonstltutlon  of  the  UnlV 
ed  States. 

[3]  8.  Awdllant  complains  of  tbo  action 
of  tbe  trial  court  In  admitting  In  evidence 
on  the  cross-examination  of  the  accused, 
testimony  to  the  general  effect  that  ap- 
pellant had  known  a  certain  unmarried 
woman  for  about  nine  years:  that  he  was 
the  father  of  five  children  bom  to  aald  wo- 
man; tbat  he  had  supported  her  and  bsr 
children  prior  to  bis  marriage ;  that  be  bad 
contributed  to  her  support  and  that  of  her 
children  since  several  months  after  the  death 
of  his  wife^  and  that  be  married  her  a  year 
and  several  montha  after  tbe  death  of  Ana 
Barda  Ascarat&  In  this  regard  appellant 
says  the  ostttisible  purpose  of  such  evldoue 
was  to  show  motive^  but  that  Its  real  purpose 
was  to  prejudice  tbe  juvy  against  the  defttid- 
ant  by  showing  tbat  be  was  a  peram  of  bad 
morals.  The  Attorn^  Gomal,  who  was  ct 
counsel  in  this  case  In  the  trial  court,  takes 
sharp  issue  with  v)pellant's  counsel  cm  tbls 
declaration.  However,  the  questltm  Is  wheth- 
er sudi  evidence  was  admlsslblew  We  are  of 
tbe  (pinion  that  It  was  admissible.  Evidence 
tending  to  show  motive  for  tbe  commission 
of  an  act  <tf  homicide,  if  relevant,  is  always 
admissible.  It  seems  especially  applicable 
to  cases  of  (drcumstantial  evidenca  See  Un- 
deihlll,  Criminal  Evidence  |  823;  2  Wbar> 
ton's  Criminal  Evidence,  t  000 ;  4  EUiott  on 
Evidence,  SS026;  12  Cyc  385.  nie  doctrine 
as  stated  In  21  Cyc  915,  is: 

"Although  the  state  in  a  prosecution  for  mar- 
der  is  under  no  obligatioo  to  show  a  motive  for 
the  commission  of  uie  crime  (barged,  evidoux 
tendiDf  to  show  the  exiatenee  <tf  a  motive  is  ad* 
missible.'* 

On  page  916  of  tbe  same  volume  and  vnnrk, 
it  is  said  that: 

'The  rule  Is  jpeenliariy  aralleable  on  tbe  trial 
of  a  husband  for  tbs  moraw  of  hla  wife.** 
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In  2  Bl8bop>  N.  a  Pn)C  |  630  <4  it  Is 

"Any  jsotiTe,  rendering  tlie  killing  probable  or 
ej^Iaining  it  against  inherent  improbftbilities, 
or  otherwise  helpful  to  the  jury  as  a  circum- 
stance, mar  be  proved  against  the  defendant 
Tet  it  is  not  indispensable  to  a  conviction  that 
a  Diotive  should  appear." 

See,  also,  1  Michie  on  Hoaddde.  f  166, 

Toe. 

Sndi  erideace  was  relevant  to  the  aubject 
of  motive,  and  there  was  no  eirror  In  admit- 
ting It  But  appellant  asserts  that  assuming 
such  testimony  was  admissible  as  such,  It 
was  improperly  admitted  on  cross-examina- 
tion of  the  accused,  after  tbe  state  had  clos- 
ed Its  case  In  chief.  As  no  argument,  as 
snch,  is  made  on  tlils  point,  and  no  authority 
whatever  is  dted  by  appellant,  It  becomes 
unnecessary  for  us  to  consider  It 

[4]  4.  The  last  proposition  argued  by  ap- 
pellant is  that  tbe  trial  court  erred  in  admit- 
ting In  evidence  the  testimony  of  the  little 
sister  of  the  deceased,  whldi  was  to  the  gm- 
eral  effect  that  on  a  certain  night  appellant 
assaulted  his  wife,  beating  her  with  a  revol- 
Ter.  This  directly  contradicted  the  appel- 
lant, who  testUled  on  cross-examination  that 
on  that  night  he  Tiolently  pushed  open  the 
door  of  a  room  of  his  home,  striking  his  wife 
in  the  eye  and  nose  with  the  door  knob.  Ap- 
pellant now  says  that  the  admission  of  sndi 
testimony  was  erroneous  because  appellant 
cannot  be  legally  impeached  on  immaterial 
matters.  No  such  question,  however,  was 
presented  to  the  trial  court  and  that  ques* 
Hon  not  bdng  Jurisdictional,  It  cannot  be  rais- 
ed here  for  the  first  time.  See  State  v.  Mar- 
tin McDonald.  152  Pac  1139,  Jast  handed 
down. 

No  error  apipearing  In  tbe  recwd,  the  judg- 
ment of  the  trial  court  la  affirmed;  and  tt  ia 
so  ordered. 

BOBBRTS,  O.  and  PABKBB,  J.*  con- 
cur. 

(ZL  N.  U.  Eft) 

HARHINGTON  «t  al.  t.  ATFEBBBRT  et  al. 
(No.  174a) 

(Snprwne  Court  of  New  Mexico.   July  15,  1915. 
Befaearing  Denied  Jan.  12,  1916.) 

fSyHadu      fAe  OonrtJ 
Cotnmxs  «=>1S4  — Faibs— "AppBOPsiATioir 

FOB  EdDCATIOMAL  PuBP  OSES  "—V  ALIO  ITT. 
Chapter  61,  Laws  1913,  authorizing  the 
board  oi  county  commissioners  o<  the  several 
counties  of  tbe  state  to  appropriate  annually, 
out  of  the  funds  of  such  county,  the  sum  of  $000 
to  a  regularly  organized  fair  association  holding 
a  county  fair  at  the  county  seat,  which  money 
sJiall  be  used  for  the  payment  of  premiums  on 
agricaltural,  hortlcultaral,  arts,  and  live  stock 
exhibits,  being  an  appropriation  for  educational 
purposes,  Is  in  contravention  of  section  31  of 
article  4  of  the  state  Constitution,  which  pro- 
vides that  "no  appropriation  shall  be  made  for 
diaritable.  educational  or  other  benevolent  pur- 
poses to  an7  person,  corporation,  assodaticm.  In- 


stitution or  community,  not  under  the  absolute 
control  of  the  state." 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  228-240;  Dec;  Dig.  ^164.} 

Appeal  from  District  Court,  San  Juan 

County ;  Abbott,  Judge. 

Action  by  W.  H.  Harrington  and  othera 
against  J.  P.  Atteberry  uid  others,  aa  mem- 
bers  of  and  amstltuting  the  Board  at  County 
Commissioners  in  and  for  Uie  County  of  San 
Juan.  From  a  judgment  for  plaintUTB,  de- 
fendants appeaL  Affirmed. 

B.  P.  Davies.  of  Santa  Fg,  W.  A.  Palmer,  of 
Aztec,  and  Alexander  Bead,  of  Santa  F^  for 
appellants.  Walter  M.  Danburg,  of  Farming- 
ton,  and  A  M.  Edwards,  of  Santa  V6,  for  ap- 
pellees. 

ROBERTS,  0.  J.  This  action  was  Insti- 
tuted In  the  court  below  by  tbe  appellees  to 
enjoin  the  board  of  county  commissioners  of 
San  Juan  county  from  making  an  appropria- 
tion of  certain  of  the  funds  of  said  county  to 
the  San  Juan  County  Fair  Association,  a  cor- 
poration organized  under  the  general  cor- 
poration laws  of  the  state  for  tbe  purpose  of 
conducting  a  county  fair  at  Aztec,  the  county 
seat  of  said  county.  The  complainants  also 
sought  to  restrain  said  respondents  from 
taking  any  action  looking  to  the  remission  of 
taxes  levied  against  the  property  of  said  fair 
association.  A  temporary  restraining  order 
was  Issued  by  the  court,  which  latter  was 
made  permanent,  upon  demurrer  to  tbe  com- 
plaint being  submitted  and  overruled,  upon 
which  respondents  elected  to  stand. 

Tbe  proposed  appropriation  of  money,  and 
remission  of  taxes,  which  it  was  sought  to 
enjoin,  was  authorized  by  chapter  51,  Laws 
1913,  which.  In  bo  far  as  material,  reads  as 
follows : 

"Section  1.  The  board  of  county  commission- 
era  of  each  county  shall  appropriate  annually 
a  sum  of  not  less  than  five  nundred  ($500)  dol- 
lars from  the  general  fund  of  their  respective 
counties,  to  a  regularly  organized  and  incorpo- 
rated county  fair,  tbe  said  appropriation  to  be 
applied  towards  paying  preouunis  in  the  agri- 
cultural, hortlcultaral,  arts  and  livestock  ex- 
hibit premiums." 

"Sea  3.  That  the  said  appropriation  shall  be 
paid  over  annually  to  tbe  secretary  of  the  said 
assodatlMi  on  or  before  the  15th  day  of  July 
in  each  year,  said  secretary  shall  immediately 
turn  the  amount  received  from  the  county  com- 
missioners over  to  the  treasurer  of  the  said  as- 
sociation, who  shall  give  good  and  Buffident 
bonds  to  cover  all  moneys  Intrusted  to  his  care, 
belonging  to  said  association." 

"Sec.  5.  That  all  property  of  said  association 
which  is  used  for  the  purposes  above  dest  ribed 
shall  be  exanpt  from  taxation  so  long  as  It  is 
used  for  the  purposes  set  forth  herein." 

The  controlling  constitutional  proTlsiwi  in- 
voked, and  which  Is  decisive  of  the  right 
of  the  board  to  make  tbe  appropriation  of  tbe 
money  of  the  county  to  the  fair  association, 
for  the  specified  purpose.  Is  section  14  of  ar- 
ticle 9,  which  reads  as  fellows : 

"Neither  the  state,  nor  any  county,  school  dis- 
trict or  monidpality,  except  as  otherwise  pro* 
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vided  in  tbts  Constitution  shall  directly  or  In- 
directly lend  or  pledge  its  credit,  or  make  any 
donatioD  to  or  in  aid  of  any  person,  Bssociation 
or  public  or  private  corporation,  or  in  aid  of 
any  private  enterprise  for  the  construction  of 
any  railroad :  provided,  nothing  herein  shall 
be  construed  to  prohibit  the  state  or  any  county 
or  municipality  from  makine  provision  for  the 
care  and  maintenance  of  sick  and  Indigent  per- 
sons." 

It  Is  conceded  that  the  fair  association  in 
question  was  a  corporation,  organized  tmder 
the  general  corporation  laws  of  t-be  state, 
having  a  capital  stock,  divided  into  shares 
owned  by  private  individuals;  that  It  was 
organized  for  the  purpose  of  holding  a  co^ 
ty  fair  at  Aztec,  said  county,  and  to  otter  ana 
award  premiums  for  superiority  and  excel- 
lency In  horticultural  and  agricultural  ex- 
hibits, and  for  other  purposes.  Whatever 
profits  It  might  make  could,  of  course,  be  dis- 
tributed to  its  several  stockholders  as  divi- 
dends, or  expended  for  corporate  purposes. 
Over  its  property,  profits,  and  income,  neither 
the  state  nor  the  county  had  any  votes  or 
control.  One  of  Its  corporate  purposes,  as 
stated,  was  to  offer  premiums  for  agricultural 
and  horticultural  exhibits.  In  order  to  pay 
such  awards.  In  the  absence  of  assistance 
from  the  county,  the  association  would  nec- 
essarily be  required  to  expend  Its  own  funds. 
By  the  act  In  questl<ni  the  board  of  county 
commissioners  is  authorized  to  pay  to  such 
association  annually  the  sum  of  not  less  than 
¥500  to  be  used  for  the  purpose  of  dlsdiarg- 
Ing  an  obligation  assumed  by  and  resting 
upon  the  corporation,  viz.,  the  payment  of 
premiums  which  it  offers  for  agricultnrat 
and  bortlcoltnrat  exhibits. 

It  Is  argned  by  appellants  that  the  count?, 
commissioners  have  a  right  to  expend  public 
funds  tor  the  general  welftre  of  the  county ; 
that  the  prosperity  of  the  state  depoids,  to 
a  iarge  degree,  npiHi  the  sucoesa  of  Its  horti- 
cultural and  agricultural  Industriea:  that 
the  encouragement  of  these  pursuits,  and  the 
education  of  those  engaged  and  desiring  to 
engage  In  such  vocations,  Is  a  public  duty, 
tor  which  public  funds  may  be  lawtolly  de- 
pended, if  legislative  authority  theretor  ex- 
ist^ without  violating  any  constitutional  pro- 
vision. All  this  may  be  admitted  to  be  true, 
and  still  it  does  not  alter  or  affect  the  present 
question.  Here  the  Legislature  has  not  au- 
thorized the  boards  of  county  commlsslonere 
to  expend  public  funds  tor  sudi  purpose,  but 
has  directed  the  payli^  over  of  such  funds  to 
a  corporaticm,  not  under  the  contxol  of  the 
county  or  state,  to  be  used  by  such  corpora- 
tion In  dischai^lng  an  obligation  assumed 
by  it,  thereby  relieving  It  of  the  expenditure 
of  its  own  funds,'  to  the  extent  of  the  aid  ad- 
vanced by  the  county.  It  is  true  the  holding 
of  a  county  fair,  at  which  the  agricultural, 
horticultural,  and  other  resources  and  prod- 
ucts ot  the  county  are  exhibited  and  pre- 
miums awarded  tor  the  superior  product.  Is 
educational  in  Its  nature  and  serves  a  public 
purpose;  but,  It  this  were  the  criterion  by 


which  the  validity  of  an  appropriation  of 
public  funds  Is  to  be  measured,  there  would 
be  hard^  any  limit  upon  the  ri^  <tf  the 
stat^  county,  dty,  or  school  districts  to  ap- 
propriate money  to  a  private  oorporatloa 
Within  the  rtate  we  have  many  private  cor- 
porations engaged  In  educational  work  and  a 
Mill  greater  number  serve  some  other  useful 
public  purpose.  Private  individuals  are  like- 
wise engaged  In  pursuits  of  a  dmllar  natiue. 
If  all  these  individuals  and  coxporatknw 
could  be  given  public  money  to  aid  them  In 
carrying  on  the  work  In  which  they  are  fat- 
gaged,  there  would  practically  be  no  limit 
upon  the  various  agencies  of  govonment  in 
the  expenditure  of  donation  of  public  funds, 
and  the  constitutional  provision  in  question 
would  be  a  rain,  uselesi^  absurd,  and  mean- 
Inglesa  aggr^ation  of  words  and  sentences. 

The  language  of  the  constlttnticmal  provi- 
sion Is  so  dear  and  explicit  that  It  does  not 
require  oonstructkm;  all  that  need  be  done 
is  to  read  It  and  apsiy  the  language  in  its 
ordinary  sense.  It  pnAiibits  the  state,  coun- 
ty, and  other  agencies  of  the  state 
from  making  any  donation  to  or  in  aid  of  any 
peraon,  association,  or  public  or  private  oor- 
poration,  except  as  otherwise  provided  In  the 
Constitution.  Hieretore  an  act  of  the  Legis- 
lature appropriating  money,  or  directing  a 
county  to  appnqifflate  mon^  to  a  private  «»■- 
poratlon  eigaged  In  conducting  a  county  fair, 
for  the  purpose  ot  iiaying  premiuma  on  ag- 
ri cultural  and  horticultural  and  other  exhib- 
its, whidk  is  a  duty  assumed  by  such  oorpoa- 
tion,  1b  In  conflict  with  sectton  14  of  article  9 
of  the  state  Constitntion,  prohibitiDg  dona- 
tions to  persons,  associations,  and  public  and 
private  corporations. 

Vety  little  anthcwlty,  directly  In  point,  is 
available.  Tb»  avptSleea  dte  the  toXUrniag 
eases,  which  they  claim  evidence  the  invalid- 
ity of  the  statute:  Gariand  v.  Board  of  Rev- 
enue, 87  Ala.  228,  6  South.  402;  Ooia  Cent. 
K.  Co.  V.  Lea  et  aL,  6  Cola  192;  Taylor  v. 
Boas  County  Gomr's,  23  Ohio  St  22;  vmkes- 
barre  City  Hospital  t.  County  of  Luzerne. 
84  Fa.  65;  EUls  T.  N.  B.  B.  Co.,  77  Wis.  114. 
4S  N.  W.  811 ;  Johns  v.  Wadswortb,  80  Wash. 
8S2,  141  Pac  882. 

In  Colorado  Central  B.  Co.  v.  Lea  et  aL. 
supra,  the  board  of  county  commissioners  of 
Bouldtf  coun^  stdncribed  for  certain  stock 
of  the  railroad  company  and  called  an  dec- 
Uxm  for  the  approval  of  the  snbser^ition. 
The  voters  approved  the  subscription  and  tiw 
stodE  was  delivered  to  the  county.  SnbEe>- 
qnently  the  county  deUveved  to  the  railroad 
bonds  of  the  county  of  the  fttce  ratne  mt  Its 
stock  subscription,  and  the  stock  received  by 
the  county  was  subsequently  placed  in  the 
hand  of  an  Individual,  by  the  coun^,  as  trus- 
tee, and  agreed  to  donate  to  the  railroad  com- 
pany the  stock  upon  the  completion  of  a 
certain  railroad.  I^e  stock  was  idaced  In 
escrow  tor  that  purpose.  The  action  vras  to 
restrain  the  trustee  from  delivering  the  stock 
and  the  railroad  company  from  reetfrfng  it. 
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Section  2  of  article  11  of  tbe  ConstltutloD  of 
Colorado  then  provided: 

"Neither  tbe  State,  nor  any  county,  city, 
town,  township  or  BChool  district  shall  make 
any  donation  or  yrant  to,  or  in  aid  of,  or  be- 
come a  sabscriber  *  *  *  or  shareholder  In 
any  corporation  or  company." 

And  tbe  court  held  that  tbe  agreement 
contained  a  "donation"  and  was  unconstttn- 
tlonal,  notwithstanding  the  fact  that  It  might 
be  very  adTantageoos  to  the  county  to  obtain 
the  Increased  and  saperlor  Audllttes  for  traf- 
fic and  commerce. 

"If  the  existence  of  a  pabllc  benefit  Is  to 
give  such  au  agreement  the  character  of  a  sale 
of  the  stock,  and  take  it  oat  of  the  constitution- 
al prohibition,  thep  the  prohibition  is  utterly 
nugatory  and  valueless,  as  sndi  consideration 
would  exist  in  every  probable  case."  Colo.  C  B. 
B.  T.  Lea  et  at.,  5  Colo.  192. 

The  county,  in  theory  at  least,  received 
something  in  return  for  the  stock,  even 
though  that  something  perchance  was  In- 
tai^ble,  and  neverth^ess  the  court  places 
npon  Budi  transaction  its  stamp  of  dlsapprov- 
aL  Tbe  railroad  company  In  tbe  dted  case 
would  have  received  no  more  primary  bene- 
fit by  the  stock  delivery  than  does  tbe  cor- 
poration in  tbe  case  at  bar.  It  received  all 
the  benefits  of  the  stock  delivery,  while  the 
corporation,  whose  chief  business  It  Is  to  con- 
duct county  fairs,  or  f^lrs  of  some  character, 
likewise  received,  or  would  receive,  all  the 
benefit  of  t^e  approprlati<Hi8.  The  fact  that 
individuals  eventually  obtained  the  appropri- 
ation makes  no  difference  as  we  see  it  In 
iwtnt  of  fact  the  cited  case  Is  not  clearly 
analogoos  with  tbe  &cts  in  the  case  at  bar. 
But  the  length  to  which  the  oourt  went  is 
icery  apparent; 

Id  O^lor  V.  Commissioners,  supra,  the 
plalntlfls  Mijotned  tbe  county,  through  its 
commissioners,  from  making  or  delivering  a 
certain  amount  of  coupons  and  from  making 
any  contracts  for  the  construction  of  rail- 
roads, on  tbe  ground,  amcaig  others,  that  the 
county  contemplated  building  a  railraad,  un- 
der an  act  (tf  the  Leglalatnre,  and  eventitaUy 
donating  it  to  certain  organized  railroad  cor- 
porations. The  act  permitted  12ie  connty  to 
lease  tbe  (xmstmcted  railroad  or  to  sell  it 
for  mxib  compraisatton  and  npcm  such  terms 
as  may  be  agreed  upon,  ratified  by  die  voters. 
Hie  conrt  held  that  the  act  aathorized  public 
money  or  credit  to  be  furnished  for  <»r  In  aid 
of  private  parties,  and  tbat  taxes  could  be 
laid  only  for  public  purposes  uid  expended 
for  tbat  pnrpOB^  and  tbat  the  purpose  was 
not  public. 

In  Wllkesbarre  City  Hosidtal  v.  County  of 
lAseme^  supra,  the  hospital  was  a  charitable 
inatttntion  created  for  the  purpose  of  receiv- 
ing and  treating  sick  and  Injured  citisens. 
It  relieved  the  county  and  adjoining  poor 
districte  of  great  liabiUlT,  and  was  not  con- 
trolled by  any  religious  sect  In  1874,  the 
Legislature  authorized  county  support,  upon 
Teaa*.aitlon,  not  to  exceed  a  certain  sum  per 
anntun,  to  any  oaa  boiEvttaL   A  requisition 


for  money  by  the  boepltEil  for  the  support  of 
poor  patlente  was  refused.  The  Constitution 
provided  that: 

"The  General  Assembly  shall  not  authorize 
any  county  •  •  •  to  become  a  stockholder 

*  *   *  or  to  obtain  or  appropriate  money  for 

•  •  •  any  corporatloi»,  association,  institu- 
tion, or  individual."   GoosL  Fa.  art  9,  |  7. 

The  trial  court  said: 

**The  county  is  by  this  act  authorized  and 
directed  to  anoropriate  money  for  a  corporation, 
but  the  Constitution  says  the  Legislature  shall 
not  authorize  such  appropriation.  The  object 
of  the  constitutional  provision  is  to  prevent  the 
money  of  the  taxpayer  from  being  given  to  a 
corporation  or  institution.  •  •  •  The  con- 
flict between  the  act  and  the  Conatltutioa  Is 
clear  and  obvious;  it  Is  so  plain  and  palpable 
as  to  leave  no  doubt  or  hesitation  inr  our  minds." 

Oilef  Justice  Agnew,  tu  delivering  the  opln- 
Um  of  tbe  court,  among  other  thii^  said 
that  the  court  bad  held  In  a  former  case  that 
(Staining  money  for  or  loaning  its  credit  to  a 
corporation,  a  provlslfm  under  a  former  Oaa< 
stitutioD.  did  not  violate  the  OohstitDtion  if 
the  purpose  was  public.  The  court,  referring 
to  that  case,  wherein  payment  vras  anthorlaed 
to  relieve  the  people  of  a  mnnidpali^  of  an 
Impending  draft  into  military  service,  said 
that  tbe  purpose  of  the  paymoit  was  to  dis- 
charge an  obligation  or  duty  resting  upon 
the  munl(dpallty: 

"A  law  enablim  a  private  incorporated  hospi- 
tal to  make  reqnisitiooB  npon  a  county,  for  the 
payment  of  its  charges  for  the  support  of  pa- 
tients under  treatment,  even  though  they  be 
paupers,  ia  an  appropriation  of  money  by  the 
county^  to  the  corporation  and  comes  within  tbe 
prohibition  of  the  Constitution.  It  is  not  a  pay- 
ment of  any  debt  incurred  by  the  county,  but  is 
a  transfer  of  tbe  money  by  operation  ot  the  act 
of  assembly  from  the  treasury  of  the  county  to 
that  of  the  hospital.  Tbe  hospital  exercises  do 
municipal -functioD,  but  takes  an  a  private  insti- 
tution by  mere  act  of  appropriation." 

It  was  also  stated  that  tbe  county  had  no 
control  over  the  corporation,  could  not  make 
visitation  of  it,  and  when  the  money  was 
once  paid  over  It  was  beyond  the  control  of 
the  county,  and  that: 

"The  constitutional  restriction  Is  wise  Id  its 
purpose  and  ought  to  be  liberally  construed  for 
the  protection  of  the  people,  and  strongly 
against  the  Inhibited  institutions  and  parties. 

The  nursing  of  the  sick  poor  is  as  much  a 
public  purpose  as  tbe  exhibition  of  the  prod- 
ucts of  a  county,  but  we  do  not  see  bow  tbe 
purpose  can  so  completely  override  the  con- 
stitutional prohibition. 

In  Johns  V.  Wadswortb,  County  Auditor, 
supra,  decided  In  1914,  a  texpayer  enjoined 
tbe  issuance  and  payment  of  a  county  war- 
rant Tbe  commissioners  allowed  a  claim 
to  the  Western  Washington  Fair  Association, 
a  private  corporation  organized  for  the  pur- 
pose of  holding  a  county  fair  and  giving  an 
exhibition  of  stock,  agricultural  and  dairy 
products,  as  well  as  articles  manufactured 
in  a  certain  connty.  An  act  of  the  Legisla- 
ture authorized  any  corporation  organized  for 
fair  puri>oses,  for  exhibition  of  certain  things, 
to  apply  to  the  county  commissioners  for 
money  to  pay  "expenses  and  premiums  award- 
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ed."  Tbe  members  of  tbe  county  board  of 
commlsaioners  were  ex  oSldo  members  of  the 
fair  association  or  corporation.  The  bulld- 
iDg  erected  and  constructed  with  the  funds 
appropriated  became  the  property  of  the 
county.  A  section  of  the  Constitution  pro- 
hibited counties  becoming  Indebted  for  any 
other  than  strictly  county  piirpoees.  The 
constitutional  provision,  nnder  whldi  the 
plaintiff  claimed  the  act  of  the  Legislature  to 
be  invalid,  read: 

"No  county,  dt;,  town,  or  other  muDidpal 
eorporsti(»i  shall  thereafter  give  any  mooey  or 
property,  or  loao  its  money  or  credit,  to  or  in 
aid  of  huj  individual,  asuociation,  company,  or 
corporation,  excetit  for  the  necessary  support 
o{  the  poor  and  infirm,  or  become  directly  or 
indirectly  the  owner  of  any  stock  in  or  t>onds 
of  any  association,  company,  or  corporation." 
Const.  Wash.  art.  8,  {  7. 

Tb%  appellants  contended  that  Qie  chief 
purpose  of  the  act  was  to  promote  a  jmbllc 
purpose.  The  court  said: 

"The  section  of  the  Constitution  last  qaoted 
in  most  express  terms  prohibits  the  county  from 
giving  any  money,  property,  or  credit,  or  in 
aid  of,  any  corporation,  except  for  the  neces- 
sary support  of  the  poor  and  inArm.  If  the 
framers  of  the  Constitution  had  intended  only  to 
prohibit  coantiee  from  giving  mooey  or  loan- 
ing credit  for  other  than  corporate  or  public 

Surposes.  they  would  doubtless  have  said  ao  in 
irect  words.  That  agricultural  Mrs  serve  a 
good  purpose  is  not  questioned,  bat  the  Consti- 
tution makes  no  distinction  between  purposes, 
but  directly  and  unequivocally  prohibits  all 
gifts  of  money,  property,  or  credit  to,  or  in  aid 
of,  any  oorpotation,  aubjeet  to  the  exception 
noted." 

The  court  then  approTet  the  case  of  WU- 
kesbarre  City  Hospital  v.  Connty  of  Luieme, 
supra,  and  ssld: 

"Here  the  appropriation  is  to  a  prlyate  corpo- 
ration o^anlsed  for  a  worthy  purpose,  educa- 
tional in  its  nature.  There  is  no  room,  however, 
for  coDstructioo.  Unless  plain,  simple,  direct 
words  have  lost  their  mesnine,  the  Legislature 
was  without  power  to  suthorlie  the  gift.  The 
act  authorizes  a  'grant'  to  pay  'expenses  and 
premiums.*  The  amendment  of  1909,  which  pro- 
vides that  the  members  of  the  board  of  county 
commissi  oners  shall  he  ex  officio  members  of  the 
asBodstlon,  adds  nothing  to  the  validity  of  the 
act.  The  same  may  be  ssid  of  the  amendment 
which  provides  that  the  buildings  erected  with 
the  money  appropriated  shall  become  the  proper- 

Sof  the  county  makins  the  appropriation, 
ow  money  given  to  pay  ^expenses  and  premi- 
ums' shall  be  transmuted  into  buildings  we  are 
not  advised.  Counsel  for  the  respondent  veir 
pertinently  observes:  'Whitworth  College  la  al- 
most on  the  point  of  being  removed  from  Tsco- 
ma  to  Spokane,  because  it  needs  money.  The 
college  is  a  great  public  benefit  to  Tacoma,  prob- 
ably as  much  as  the  fair  is  to  the  county. 
What  Is  to  hinder  the  Legislature  from  author- 
izing the  city  to  supply  the  Iscklng  funds,  giv- 
ing them  subject  to  tne  condition  that  the  may- 
or shall  be  ex  officio  a  member  of  the  college  board 
of  trustees,  and  that  the  college  treasurer  shall 
report  annually  how  the  money  was  spent? 
Hsny  people  think  that  one  of  the  greatest  in- 
stitutions a  dty  can  have  is  a  theater  and  au- 
ditorium ;  why  not  contribute  $10,000  or  $50,- 
000  to  the  construction  of  one,  put  a  councilman 
or  two  on  the  board,  and  have  a  yearly  account 
fi>ed?'  Such  illustrations  might  tie  multiplied, 
and  who  shall  say  that  such  associatlona  are 
not  worthy,  or  that  they  would  not  conduce  to 
the  public  good?"  ■ 


The  court  then  dtes  many  of  the  cases 
cited  by  arodlant  In  the  case  at  bar.  Includ- 
ing Daggett  T.  Colgan,  92  Cal.  63,  28  Pac  51, 
14  L.  R.  A.  474,  27  Am.  St  Rep.  95,  and  dis- 
tinguished that  case  -fnnn  the  case  at  bar  by 
saying: 

"In  Da^ett  v.  Colgan,  It  was  held  that  an 

act  which  appropriated  money  to  be  used  in  the 
construction  of  buildings  snd  maintaining  sn 
exhibit  of  the  products  of  the  sUte  at  the 
World's  Fair  to  oe  held  at  Chicago  was  not  in 
conflict  with  the  Constitution  of  the  state.  In 
principle  it  does  not  differ  from  the  rule  an- 
nounced in  Rands  v.  Clarke  County  179  Wash. 
162,  139  Pac.  1090L** 

Appellants  rely  upon  the  following  cases, 
which  they  claim  support  their  position: 
Daggett  T.  Colgan,  92  CaL  63.  28  Pac.  51.  U 
U  B,  A.  474,  27  Am.  St  Rep.  95 ;  State  ex 
rel.,  etc.,  v.  Cornell.  53  Neb.  656,  74  N.  W.  50^ 
39  R.  A.  613,  6S  Am.  St  Rep.  629 ;  Ken- 
tucky liTe  Stock  Breeders'  Ass'n  t.  Bago; 
.120  Ky.  12S,  86  S.  W.  738,  9  Ann.  C^a.  90: 
Norman  v.  Kentucky  Board  of  Managers 
World's  Columbian  Expedition,  9-1  Ky.  637, 
20  8.  W.  901,  16  L.  R.  A.  S96;  Minneapolis 
T.  Janney,  86  Ifflna  111,  90  N.  W.  312. 

In  Daggett  t.  Colgan,  supra,  maDdwnos 
was  brought  to  compel  the  State  ComptrollK' 
to  draw  his  warrant  In  favor  of  a  rlatm  con- 
tracted by  a  member  of  the  World's  Fair 
Commission  in  pursuance  of  the  antborlty  of 
a  statute  of  1891.  The  act  authorised  and 
directed  the  QoTemor  of  the  state  to  appoint 
the  members  of  the  commission  and  InTested 
the  GoTemor  with  exclusive  power  and  con* 
tr«l  of  the  moneys  appn^rlated  to  the  pur- 
pose and  its  exp^iditures.  $300,000  was  bp- 
propria  ted  by  the  state.  It  was  contended 
that  the  act  conflicted  with  the  provlaioa  of 
the  Constitution  whlcb  inrovlded  ttiat: 

"No  mooey  shall  ever  be  appropriated  or 
drawn  from  the  state  treasury  for  the  use  or 
benefit  of  any  corporation  •  •  •  oot  under 
the  exclusive  control  and  management  of  tbs 
SUte.**   Const  Cal.  art  4,  1*22. 

The  court,  among  other  Uilngs,  said: 
**On  the  contrary.  It  appears  from  the  act  It- 
self thst  the  appropriation  is  to  be  expended  by 
the  state  Itself,  disbursed  by  its  own  agents  or 
officers,  and  is  to  be  used  only  for  the  purpose  of 
'erecting  buildings  and  collecting  and  mautain- 
ing  an  exhiUt  of  the  products  of  the  state  of 
California.' " 

The  act  involTed  in  ttie  case  at  bAr  makes 
no  prorision  for  the  ^lendltore  oS  the  ap- 
pn^riations  to  the  San  Joan  Connty  Fair  As- 
sociation, or  any  other  fair  association,  by 
the  state  itself,  nnless  the  court  determines 
that  the  treasurer  of  the  corporation  or  as- 
sociation Is  on  offlce^  (rf  Qie  states  Tne,  On 
ai^nvrlation  Is  dedicated  to  the  peyment  of 
a  ivedfle  purpose.  Hie  court;  In  the  last- 
dted  case,  further  said: 

*****  There  is  nothing  upon  the  Csce  of 
the  statute  to  indicate  that  the  private  corpora- 
tion referred  to,  or  any  individual,  will  or  can. 
if  the  appropriation  is  honestly  expraded,  re- 
ceive one  dollar  as  a  gratnity." 

This  case  Is  not  at  all  In  point  First, 
ther*  the  corporation  was  created  for  the 
state.   The  commission  was  a  snbonUnata 
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goTemmental  department  of  the  state.  The 
execative  department  of  the  state  appointed 
members  of  the  commission,  and  the  mon^ 
was  expended  by  the  executtve  hims^. 
Also,  the  proTlsloD  of  the  Constitution  is 
not  In  Identical  terms  with  the  prorlslon  of 
the  Constitution  Involveii  In  this  case.  This, 
It  la  true,  may  be  of  no  great  Importance. 
The  clear  mark  of  distinction  between  the 
cited  case  and  the  case  at  bar  Is  that  in  one, 
the  cited  case,  the  state  Initiated  the  scheme 
of  the  exhibit  and  shoaldered  all  the  respon- 
sibility In  refereqce  thereto.  It  was  oper- 
ated and  managed  by  officers  appt^nted  by 
the  state,  and  the  Governor,  as  a  direct  rep- 
resentative of  the  state,  disbursed  and  ex- 
pended  the  money  appropriated  to  the  com- 
mission. The  creation  of  a  state  board  of 
equalization  in  this  state,  with  the  Qovemor 
a  member  ex  officio,  would  be  more  nearly 
analogous  in  point  of  fact  with  the  cited 
case  than  are  the  facts  in  the  case  at  bar. 
An  appropriation  to  such  a  board.  Incorporat- 
ed by  act  of  the  Legislature,  of  course, 
wduid  not  conflict  with  the  provtalon  of  the 
Constitution  cited  by  appellee.  We  do  not  re- 
gard the  cited  case  as  being  at  all  in  point. 
It  is  simply  authority  for  the  fact  that  an 
appropriation  to  a  govemmeutal  agency  Is 
not  prohibited  by  the  Constltatlon,  and  the 
main  fact  which  onderllea  that  holding  Is 
that  In  that  event  there  Is  no  "gift"  or  "do- 
natio::!," wb'ch,  of  course,  mast  be  true. 

lu  State,  etc.,  t.  Cornell,  supra,  mandamus 
was  brought  to  compel  the  auditor  of  public 
accounts  to  register  coupons  voted  to  raise 
money  to  enable  the  state  to  participate  In 
a  certain  national  exposition.  The  court 
beld  that  thj  Legislature  could  validly  an- 
thoriM  the  raising  of  public  money  for  pub- 
lic puriMMjes,  and  held  that  the  purpose  for 
which  the  money  was  raised  was  a  public 
purpose.  No  particular  constitutional  pro- 
vision snch  as  confronts  as  In  the  case  at  bar 
was  Involved.  The  general  doctrine  of  the 
case  is  that  the  right  to  expend  money  is  co- 
extensive with  the  right  to  tax.  In  other 
words,  taxation  can  be  only  for  a  public  pur- 
pose, and,  when  otherwise  unrestricted,  the 
X^eglslature  may  expend  money  for  a  public 
purpose.  What  is  a  public  purpose.  In  the 
first  Instance,  lies  in  the  discretion  of  the 
Legislature,  which  the  courts  will  not  sub- 
stitute for  their  own  discretion  except  in 
those  cases  where  It  is  palpably  shown  that 
tbe  purpose  Is  private  rather  than  public. 

In  Kentucky  Live  Stock  Breeders*  Ass'n  v. 
Hager,  an  act  of  the  Legislature  appropriat- 
ed money  for  the  State  Fair,  to  be  used  in 
the  payment  of  premiums.  The  State  Fair, 
**ln  order  to  relieve  the  said  State  Fair  of  any 
political  appearance,"  was  placed  under  the 
management  and  control  of  the  association. 
Tbe  court  held  that  the  act  of  the  legislature 
directed  a  State  Fair  to  be  held,  and  that 
tbe  association  was  simply  the  agency  of  tbe 
state  selected  by  the  Legislature  to  carry 
out  the  purpose  of  the  state.  It  farther  held 
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that  the  state  mig^t  properly  appropriate 
money  to  a  public  purpose  and  might  well 
make  an  existing  corporation  its  agent  for 
the  disbursement  of  the  approprlatlcm,  "Just 
as  it  appoints  other  agaides  for  tbls  pur- 
pose." 

Tbe  last  dted  case  and  the  case''at  bar  are 
quite  aifferent.  There  the  state  shouldered 
the  responsibility  of  carrying  on  a  state 
fair,  while  in  the  case  at  bar  the  Legislature 
simply  recognized  that  county  fairs  were 
being  conducted  by  private  corporations,  vol- 
untarily organized  by  individuals  who  owed 
no  duty  to  tbe  state  nor  any  of  its  subdivi- 
sions. The  state  might  well  create  a  com- 
mission to  hold  a  fair  and  appropriate  money 
for  that  purpose,  for  the  state  itself  then 
would  be  holding  the  fair,  shouldering  the 
respcmsibllity,  even  though  it  acted  through 
agencies  over  which  it  had  complete  control 
and  snpervlaioD.  But  the  San  Juan  County^ 
Fair  Association  owes  no  duty  to  the  state. 
It  is  controlled  by  individuals  assodatli^ 
themselves  voluntarily  together  for  a  given 
purpose.  Tile  fact  that  that  purpose  might 
be  public  or  semipublic  cannot  change  the 
dUiracterlstics  of  the  approiniation,  nor 
does  It  place  the  corporation  under  the  ex- 
clusive control  of  the  state.  Can  the  state, 
in  the  case  at  bar,  effectively  direct  the  cor- 
poration to  do  anything  which  does  not  di- 
rectly concern  the  appropriation  of  the  mon- 
ey? Can  the  state  supervise  or  control  the 
actions  of  the  corporation  in  any  regard? 
We  fall  to  see  how  It  can.  The  corporation, 
in  Its  management  and  control  of  the  coun- 
ty fair.  Is  as  omnipotent  as  any  corporation , 
organized  by  law  and  carrying  on  a  private 
business.  How  can  there  be  the  relation  of 
principal  and  agent  when  the  principal  has 
no  power  over  the  agent  and  cannot  direct  it 
to  do  this,  that,  or  the  other  thing? 

In  Norman  v.  Board  of  Managers,  etc, 
supra,  another  E«itucky  case,  the  state  ap- 
propriated money  for  exhibiting  the  resources 
of  the  state.  It  was  held  that  tbe  appropria- 
tion was  for  a  public  purpose  and  the  appro- 
priation was  sustained. 

As  a  question  of  policy,  it  might  well  ba 
said  that,  should  we  follow  the  Inapropos  de- 
cision of  the  Kentuclgr  court,  there  might  be 
no  end  of  confusion.  Under  those  decisions, 
the  Legislature  might  appropriate  money  to 
a  railroad  corporation  to  be  expended  In  ad- 
vertizing the  ^resources  of  the  state,  which 
the  Legislature  might  declare  to  be  a  public 
purpose.  Such  legislation  could  not  be  sus- 
tained on  the  theory  that  the  statute  consti- 
tuted the  railroad  corporation  an  agency  of 
tbe  state  for  a  spedflc  purpose.  To  be  with- 
in the  terms  of  the  constitutional  provision, 
the  state  must  hare  complete  control  over 
the  corporation,  so  that  the  corporation  is 
then  but  a  subordinate  governmental  agency. 

In  Mltmeapolis  v.  Janney,  supra,  an  act  of 
the  Legislature  authorized  a  city  cound)  to 
execute  deeds,  with  conditions,  to  the  Indus- 
trial Exposition,  a  corporation.  The  corpora- 
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tion  was  a  private  one,  which  operated  with- 
out pecuniary  profit  to  its  members.  Subse- 
quently, the  Lcqgislatnre  authorized  the  cUy 
council  to  release  the  corporation  of  the 
performance  of  the  conditions  contained  In 
the  deed  to  It  and  to  quitclaim  to  the  cor- 
poration the  right,  title,  and  interest  of  the 
city  in  and  to  certain  lands.  The  court  held 
that  the  company,  though  In  form  a  private 
corporation,  was  o^anlzed  partly,  if  not 
wholly,  for  a  publU:  purpose,  and  that  in- 
direct taxation,  resulting  from  a  donation  to 
the  company  of  property  belonging  to  the 
dty,  was  for  a  public  and  not  private  pur- 
pose, and  was  therefore  not  (^noxious  to  the 
gen«^  rule  that  taxation  cannot  be  made 
for  private  purposes.  No  particular  constitu- 
tional provision,  unless  it  be  that  which  de- 
clares that  taxes  should  be  levied  for  pub- 
lic puiposes  only,  was  Involved. 

Olearly  this  court  would  Immedlatdy  dis- 
approve a  gift  to  any  corporation,  whether 
It  exercised  a  partly  public  function  or  not, 
should  the  occasion  arisb  We  cannot  under- 
stand why  the  court  characterizea  the  re- 
lease as  a  "donation"  to  the  cofpwatlon  and 
at  the  same  time  snstaina  the  legiUlty  of 
such  actl<m.  So  far  as  the  case  at  bar  is 
concerned,  the, cited  case  la  no  authority; 
for,  if  in  reality  the  release  was  a  "dona- 
tion," it  would  be  condemned  by  the  literal 
meaning  at  the  constitutional  provision  in- 
volved in  the  caae  at  bar,  but  not  Involved 
In  the  dt^  case. 

The  ctmfnslon  ct  the  appdlants,  in  the 
case  at  bar,  results  from  their  foUure  to 
properly  dlstlngnlsh  the  dlfterenc?  in  mean- 
ing btf ween  a  "public  governmental  function" 
and  a  "public  purpose."  The  exercise  of  pub- 
lic govemmoital  function  must  always  be 
presumed  to  be  the  CTertdse  of  a  public  pur- 
pose, whereas  something  may  be  done  for  a 
public  purpose  or  qnaal  public  purpose,  like 
caring  for  die  poor  and  destitute,  educating 
the  youth  of  the  <^nntry,  etc,  and  still  not  be 
in  pursuance  of  the  exerdae  of  a  govern- 
mental public  function.  It  would  depend  up- 
oa  the  power  and  Identity  ct  the  person  or 
corporatlim  acting. 

Citlsois  of  the  county  of  Santa  F6  or  a 
private  corporation  might  well  cause  a  public 
bridge  to  be  constructed  in  the  county,  which 
would  serve  a  public  purpose  or  benefit;  but 
they  would  not  be  exOTddi^  any  public  gov- 
ernmental function,  because  they  are  not  the 
instrumentalities  or  agencies  of  the  govern- 
ment endowed  with  the  power  of  their  prin- 
cipal. And  that  la  the  distinction  b^ween 
the  cited  cases  of  appellants  and  the  case 
at  bar.  Admit  that  the  fair  association  of 
the  county  of  San  Juan  exercises  powers  for 
the  benefit  of  the  general  public,  for  a  pur- 
pose entirely  public  in  its  nature,  without 
contemplation  of  one  cent  ot  pecuniary  prof< 
it  to  themselves  or  to  the  corporation,  and 
BtiU  it  is  not  establfstaed  that,  because  of  Uke 
exercise  of  powers  for  a  puipose  purcily  pub- 
lic In  its  nature,  that  the  County  Fair  Asso- 
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dadon  is  a  part  of  the  government  of  the 
state.  The  act  did  not  create  them  audi  and 
their  functions  are  not  governmental. 

The  concurring  (qkinion  at  od»  ot  the  Jus- 
tices of  the  Sa^reme  Court  of  Wadilngt<m  In 
the.  Johns  v.  Wadsworth  Case,  supra.  Is  inter- 
esting and  instructive. 

"It  la  with  extreme  reluctance  that  I  have  jrir- 
en  my.  assent  to  the  foregoing  opinion.  Hie 

¥:ant  in  question  ia  of  obvious  public  benefit 
be  terms  of  the  quoted  provisioo  of  the  Con- 
stitution are,  however,  so  clear  and  explicit  as 
to  leave  no  room  for  construction.  We  can  do 
DO  more  thao  acquiesce  in  whet  the  Constitu- 
tion has  already  plainly  declared.  To  do  other- 
wise wou)d  be  an  act  ot  judicial  lawlessneas.  I 
am  therefore  constrained  to  concur." 

This  case  cannot  be  distinguished  from  the 
case  at  bar  on  account  of  the  appropria- 
tion of  money  for  "expenses."  The  court  ap- 
parently gave  as  much  weight  to  the  Cact 
that  the  act  provided  the  county  f&lr  with 
money  for  "premiums"  as  for  "expenses."  If 
the  Legislature  was  without  power  to  provide 
the  County  Fbtr  Association,  with  money  for 
"openses"  incurred  or  to  be  incurred  in  the 
exercise  of  a  public  benefit  or  purpose,  we 
can  see  no  reason  why  It  can  legally  provide 
the  association  with  money  for  the  paymmt 
of  "premiums."  The  association,  as  such, 
obtains  no  greater  advantage  because  of  moo- 
ey  provided  for  the  payment  of  expenses  in- 
curring by  It  in  exerdslng  its  functions  than 
it  does  In  being  relieved  of  the  obligation  of 
the  payment  of  premliuns.  The  case.  In  our 
Judgment,  is  on  all  fours  with  the  case  at 
bar. 

In  the  case  of  State  v.  City  of  St,  LooLs. 
218  Mo.  47,  116  S.  W.  S34,  the  St.  Louis 
School  and  Museum  of  Fine  Arts  was  an 
association  voluntarily  supported  by  cod- 
tribntlons  and  endowments.  The  school  was 
largely  conducted  as  a  public  and  tree  In- 
stitution for  educational  purposes.  It  built  a 
large  building  in  St  Louis,  on  ground  given 
It  by  the  city,  and  the  dty  became  the  own- 
er thereof.  In  1007,  the  Legislature  passed 
an  act  providing  that  dties  over  a  certain 
population  upon  certain  conditions  must  levy 
a  certain  tax  for  the  support  and  mainte- 
nance of  a  museum,  the  proceeds  to  go  to  the 
"Art  Museum  Fund."  The  school  herein  re- 
ferred to  q[uallfled  as  the  Museum  of  the  City 
of  St.  Louis,  and  claimed  the  right  to  certain 
proceeds  of  said  spedal  levy,  which  were 
denied  to  it  by  respMident  The  respondent 
denied  the  right  of  the  school  to  the  numey, 
on  the  ground,  among  others,  that  the  pay- 
ment of  said  money  or  any  part  thereof  to 
It  would  constitute  a  donation  and  be  In 
coDfilct  with  sections  46  and  47  of  artlde  4  of 
the  state  Constitution,  which  provided: 

"The  General  Assembly  shall  have  no  power 
to  make  any  grant,  or  to  authorize  the  making 
of  any  graot,  of  public  money  or  thing  of  value 
to  any  individual,  association  *  •  •  wbatso- 
ever,  provided  this  act  shall  not  be  eonstmed 
so  as  to  prevent  the  grant  of  sid  In  case  of  pub- 
lic calamity." 

"The  General  Assembly  shall  have  no  poww 
to  authorise  any  county  *  *  *  to  lend  its 
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credit  or  to  grant  public  money  *  *  *  in 
aid  of  or  to  any  individual.  aBSOciation  or  cor- 
poration whatsoever,"  providing  that  the  LefdB- 
lature  should  not  be  prohibited  from  providing 
for  pensions  for  crippled  and  disabled  firemen 
and  relieving  their  widows  and  minor  children. 

The  court  beld  that  the  administrative 
board  of  the  relator  was  not  under  the  con- 
trol of  any  administrative  board  specified  In 
the  law,  and  that  the  relator  was  a  private 
corporation,  and  that  It  did  not  become  a  de- 
partment of  the  dty  because  of  the  put^c 
functions  which  It  sought  to  exercise. 

"In  view  of  these  constitutional  provisions, 
the  argument  of  the  counsel  for  the  relator  that 
this  tax  can  be  upheld  and  this  art  museum 
fund  turned  over  to  the  Board  of  Control, 
*  *  *  becanse  said  tax  Is  for  a  public  pur- 
pose, is  in  our  opinion  wholly  untenable." 

So  tar  as  the  constitutional  question  Is 
concerned,  the  cited  case  and  the  case  at  bar 
are  very  similar.  Had  the  appropriation  in 
the  last-cited  case  been  to  a  goTernmental 
ag^icy  of  the  city,  It  would  have  been  un- 
objectionable ;  but,  while  the  purposes  which 
the  relator  was  carrying  out  were  of  a 
public  nature^  culture  and  education,  the  as- 
sociation was  nevertheless  a  private  corpora- 
tion and  wiould  have  received  a  "donation" 
within  the  meaning  of  the  constltutlcmal  pro- 
visions, supra. 

In  the  case  of  M'cOlure  v.  Nye,  22  CaL  App. 
248, 133  Pac,  H45  (June,  1913),  an  appropria- 
tion of  $15,000,  "for  the  purpose  of  paying 
the  transportation  of  certain  veterans  of  the 
Civil  War  to  Gettysburg  •  •  •  on  the 
occasion  of  the  fiftieth  anniversary  of  the 
gigantic  contest  of  that  memorable  battle- 
field." was  contested  on  the  ground  of  Its 
alleged  unconstitutionality.  The  court  said: 

"It  may  be  said,  also,  that  the  appropriation 
for  the  transportation  of  veterans  to  Gettysburg 
and  return  is  clearly  in  contravention  of  section 
31  of  article  4  of  the  Constitution,  providing 
that  'the  Legislature  shall  have  no  power  *  *  • 
to  make  any  gift,  *  *  *  of  any  public  mon- 
ey or  thing  of  value,  to  any  indivioual,  munic- 
ipal or  other  corporation  whatever.*  No  refine- 
ment can  make  it  appear  otherwise  than  as  a 
gift,  and  therefore  under  the  ban  of  the  Consti- 
tution." 

In  Ex  parte  Smythe,  56  Tex.  Gr.  B.  876, 
120  S.  W.  200,  23  Ll  R.  A.  (N.  S.)  854, 133  Am. 
St  Rep.  076  (1900),  the  court  held  that  an 
act  providing  that  the  fine  imposed  upon  a 
husband  for  abandoning  his  wife  and  children 
shall  be  paid  into  court  for  the  benefit  of  the 
wife  or  children  is  in  conflict  with  a  section 
of  the  Constitution  providing  that  "no  ap- 
prc^rlatlon  for  private  or  Individual  purpose 
shall  be  made."  The  proposition  was  based 
primarily  upon  the  fact  that  the  money  re- 
ceived as  fines  belonged  to  the  pnbllc  and  as 
such  could  not  be  appropriated  for  private 
uses.  Again,  this  case  is  not  in  point  with 
tbe  facts  of  the  case  at  bar,  but  indicates  the 
general  theory  pursued  by  courts  when  this 
constitutional  proTlslon  which  seems  to  pre- 
vail In  many  of  tbe  states,  Is  under  ccmsid- 
eratlon. 

In  the  case  of  William  Deering  A  Co.  v. 
P'eterson,  76  Hlnn.  118,  77  N.  W.  668  (i898j. 


the  Legislature  had  provided  hj  its  act  for 
appropriatloas  for  seed  grain  loans  to  farm- 
era.  Tbe  theory  of  the  act  was  to  provide 
the  farmers,  who  did  not  own  160  acres  of 
land,  with  snfflclent  money  to  purchase  seed 
for  grain.  Tbe  money  loaned  was  to  be  re- 
covered by  tbe  state  by  a  levy  In  tliree  in- 
stallmoits,  which  constituted  a  lien  on  tbe 
land.  The  c<u)stltatloiial  provision  appllcatde 
provided  that: 

"The  credit  of  the  state  shall  never  be  given 
or  loaned  is  aid  of  any  individual   *   *   *  or  '' 
corporation."  Mian.  Oi»Bt  art.  9,  |  10. 

And  tb^  court  said:. 

"If  the  state  cannot  loan  its  credit.  It  cannot 
borrow  the  money  on  Its  own  bonds,  and  then 

loan  the  money." 

The  effect  of  that  holding  was  to  prohibit 
appropriating  money  to  private  purposes.  We 
admit  that  this  case  Is  but  very  little  In 
point,  but  demonstrates  the  limits  to  which 
the  court  goes'  in  preventing  public  money  to 
become  the  property  of  Individuals. 

In  Wasbingtonlan  H(Hne  of  Chicago  v. 
Chicago,  157  IlL  414,  41  N.  £1  893,  29  L.  R.  A. 
798  (1896),  the  question,  among  others,  de- 
cided by  the  court,  was  as  to  tbe  constitu- 
tionality of  an  act  passed  by  the  Legislature 
specially  creating  the  r^tor  as  a  corpora- 
ticn,  the  object  of  wlilch  was  the  founding 
and  maintenance  of  an  institution  for  the 
care,  cure  and  reclamation  of  inebriates.  The 
act  provided  that^  with  tbe  consent  of  the 
officers  of  the  relator  corporation,  any  per- 
son sentenced  by  the  authorities  of  the  city 
of  Chicago  to  Bridewell,  or  tbe  bouse  of 
correction  for  intemperance,  may  be  received 
and  detained  at  the  relator's  Institution  In 
lieu  of  Bridewell  or  house  of  correction.  Ten 
per  cent,  of  all  moneys  received  from  liquor 
licenses  was  made  to  constitute  a  fund  tor 
the  relator  corporation.  The  city  claimed 
that  the  act  violated  a  provision  of  tbe  Con- 
stitution providing: 

"No  count?,  city,  town,  township  or  other  mu- 
nicipality, shall  *  *  •  make  doQation  to,  or 
loan  its  credit  in  aid  of  [any  railroad  or  pri- 
vate] corporation."   Const  111.  srt  14^ 

Tbe  court  said  that  the  first  question  to 
be  determined  was  whether  the  relator  was 
a  private  corporation.  Atteat  omsidalng  cer- 
tain things,  the  court  said: 

"At  all  events,  no  state  control  over  the  insti- 
tution is  provided  (or,  nor  baa  CJhicago  or  Cook 
county  any  vrace  In  ite  control  or  management. 
The  corporation  has  the  r^ht  to  acquire  and 
hold  property,  *  *  *  but  the  state  has  no 
voice  in  the  managemeDt  or  control  of  the  prop- 
erty thus  acquire*!,  or  in  the  mode  or  manner  in 
which  tbe  institution  shall  be  managed  or  con- 
ducted. *  *  *  But  the  entire  supervision  and 
control  seem,  under  the  charter,  to  be  intrusted 
to  private  Individuals.  No  officer  or  manager  of 
the  corporation  is  elected  by  the  people  or  ap- 
pointed by  the  state.  The  institution  owes  no 
duty  to  the  public  or  the  stete." 

The  court  then  dtes  authorities  as  to  what 
constitutes  a  private  and  what  a  public  cor- 
poration, and  concludes  that  tbe  relator  is  a 
p^vate  corporation  within  the  meaning  of 
the  law.  The  court  then  held  that  the  ap- 
propriation to  the  relator  was  a  gift,  and 
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that  tbe  proTlalom  of  the  Coii8tltatI<m,  su- 
pra, was  self-execatlng  and  that  therefore 
the  relator  could  not  maintain  his  anlL 

In  Fox  V.  Mohawk,  etc.,  Humane  Society, 
165  N.  T.  517,  59  N.  E.  353,  51  I*  R.  A.  681, 
80  Am.  St.  Bep.  767,  the  action  was  to  restrain 
the  defendants  from  kUllnc,  eto.,  plalntlfTg 
dog.  The  defendant  was  a  TOlontarr  associ- 
ation organized  for  the  purpose  of  prevent- 
ing cruelty  to  children  and  animals,  and  pos- 
sessed corporate  powers.  An  act  of  the 
Legislature  provided  that  every  owner  of  a 
dog  must  pay  a  license  fee  <a  one  dollar  per 
annum  to  fbe  w>^tty.  The  court  said: 

"The  appropriation  of  public  money  for  other 
than  Btrictly  governmental  purposes,  and  its  ex- 
penditure through  other  than  official  channels, 
have  been  most  carefully  limited  by  article  8 
of  the  Constitution.  By  section  9  it  is  pre- 
scribed: 'Neither  the  credit  nor  the  money  of 
the  state  shall  be  given  or  loaned  to  or  in  aid 
of  any  association,  corporation^  or  private  un- 
dertaking. This  section  shall  not,  however,  pro- 
vent  the  Legislature  from  making  such  provision 
for  the  education  and  support  of  the  blind,  the 
deaf  and  the  dumb,  and  juvenile  delinquents,  as 
to  it  may  seem  proper/  By  section  10:  'No 
county,  city,  town,  or  village  shall  hereafter  give 
any  money  or  property,  or  loan  Its  money  or 
credit  to  in  aid  of  any  individual,  associa- 
tion, or  corporation.  •  •  •  This  section  shall 
not  prevent  such  cotinty,  dty,  town,  or  village 
fnun  making  8uf>h  provision  for  the  aid  or  sup- 
port of  its  poor  as  may  be  authorised  by  law.* 
•  •  •  Bt  this  comprehensive  enumeration  of 
money  of  the  state,  of  a  county,  city,  town,  and 
village,  it  is  plain  that  the '  Constitution  meant 
to  include  all  public  moneys  which  are  raised  in 
any  manner  throughout  the  state  as  an  exac- 
tion from  the  citizen  by  the  taxing  or  Ucensing 
power  of  government  •  ♦  ♦  If  the  appro- 
priation to  the  defendant  of  license  fees  pror 
scribed  by  this  statute  is  a  gift  of  money  to  or 
in  aid  of  an  association,  corporation,  or  private 
undertaking,  then  it  is  In  conSict  with  the  con- 
stitutional provision  cited.  It  is  not  necessary 
to  determine  whether  these  license  fees  are  to 
be  regarded  as  the  money  of  the  city  or  the  mon- 
ey of  Uie  state.  *  •  *  It  is  contended,  how- 
ever, that  the  defendant,  though  a  corporation 
organised  by  the  voluntary  acts  of  Individuals, 
Is  a  'subordinate  governmental  agency,'  and 
that  an  appropriation  *  *  *  to  its  use  is  but 
an  appropriatioD  of  money  for  tbe  support  of 
the  government  and  not  within  the  constitntion- 
al  restrictions.^  If  it  were  necessary  for  the  dis- 
position of  this  case,  agreeing  with  the  view 
of  the  learned  Appellate  Division,  I  certainly 
should  deny  the  right  of  the  Legislature  to  vest 
in  private  associations  or  corporations  author- 
ity and  power  affecting  tbe  life,  liberty,  and 

Sroperty  of  its  dtizens,  except  that  of  eminent 
omain,  to  be  exercised  for  a  public  purpose. 
♦  Of  course,  the  state  or  any  of  its  subdi- 
visions may  employ  individuals  or  corporations 
to  do  work  or  render  service  for  it;  but  the 
distinction  between  a  public  ofGcer  and  a  public 
employe  or  contractor  is  plain  and  well  rec- 
ognized. (Citing  authorities.)  I  do  not  base  my 
judgment  exdunvely  on  the  view  that  a  corpora- 
tion cannot  take  an  oaUi  of  office,  for  the  acts 
of  the  corporation  must  be  done  by  agents  who 
are  natural  persons.  In  many  cases  the  Leg- 
islature has  created  corporations  from  boards  of 
public  officers.  My  chief  objection  is  that  the 
corporations  are  private  in  the  sense  that  they 
proceed  from  the  voluntary  actions  of  individ- 
ual citizens  alone.  *  •  •  That  the  agents  or 
officers  of  the  corporation  are  appointed  such 
by  the  corporators,  and  that  If  such  agents  are 
invested  by  virtue  of  their  agoicy  alone  with 
tbe  poww  of  publle  officers,  it  is  in  nbstance 


devolving  the  didce  of  public  officers  on  a  few 
of  the  dtlsena,  and  pOBstbly  persons  not  citizens, 
while  under  the  Constitution  all  public  officers 
must  be  elected  or  appointed  by  other  pnbSe 
authorities,  and  thus  trace  thdr  title  to  power 
aod  authority  either  immediately  or  mraiate- 
ly  back  to  the  peoi^*' 

The  court  then  analyzes  the  doties  of  the 
defendant  and  holds  that  It  is  not  a  govern- 
mental agency,  and  that  the  appropriation  to 
it  of  the  license  fees  is  in  conflict  with  the 
provisions  of  the  Constitution  cited  supra. 

The  fact  that  the  corporation  exercised 
power  over  the  subject  which  might  well 
have  required  the  attention  of  the  dty  did 
not  have  the  effect  of  designating  the  defend* 
ant  as  a  snbordinate  govenunental  agency. 
If  it  has  been  such  an  agency,  ot  course  the 
appropriation  would  not  have  been  a  gift, 
and  therefore  not  within  the  oonstitntitHial 
InhiblUon. 

In  the  case  of  State  v.  Nelson,  1  N.  D.  88, 
46  N.  W.  33,  8  U  B.  A.  283,  26  Am.  St  Rep. 
600  (1890),  the  court  declared  tliat  a  statute 
authorizing  counties  to  Issue  bonds  and  buy 
grain  with  the  proceeds  for  needy  farmers 
residing  therein  was  not  Invalid  as  in  conflict 
with  the  Constitntion.  The  court  held,  in 
effect,  tbat  section  186  of  the  Constitution 
prevented  the  loan  of  aid  to  individuals  or 
corporations,  but  spedflcally  granted  per- 
mission to  lend  aid  for  the  poor,  and  con- 
stmed  the  act  in  question  as  one  promulgat- 
ed for  tbe  aid  of  the  poor.  The  holding  is 
not  in  point  with  the  facts  in  the  case  at 
bar,  because  it  fell  within  an  exception  of 
the  constitutional  provision  with  which  we 
have  nothing  to  do  In  this  case. 

In  Elting  T.  Hickman,  172  Mo..  237.  72  S. 
W.  700  (1003),  the  court  held  that  an  appro- 
priation to  a  special  road  district,  whldi  was 
created  by  a  dty  under  the  provisions  of  a 
general  law  permitting  the  creation  of  special 
road  districts  not  more  than  six  miles  sqaan^ 
was  not  unconstitutional  as  granting  money 
to  a  corporation,  assodfitlou  or  IndlvIdaaL 
The  holding  Is  dearly  correct,  for  the  road 
district  was  a  sab<«dinate  gorenunontal 
agency,  and  therefore  did  not  come  within 
the  meaning  of  the  oonstttatlonal  prohlU* 
tlon. 

The  court,  in  Peaple  t.  San  J^aqnin,  eto. 
Aas'n,  101  GaL  797,  91  Pac.  740  (1907),  held 
that  an  appn^rlatlim  to  the  association  was 
not  in  conflict  with  a  i»ovi^<ni  of  the  C3on- 
sUtntlon  im>hlbittng  appropriaUons  for  tiie 
use  or  benefit  of  any  covporation,  associa- 
tion, asylum,  hmpltal,  or  ai^  oth»  Instita- 
ttcm  not  under  the  ezijudve  nuun^ement  and 
control  of  the  state  aa  a  state  institation. 
Tbe  court  reviewed  the  existence  of  tlie  as- 
sociation, tbe  fiut  ttiat  it  was  incorporat- 
ed to  carry  on  a  public  function  of  tbe  state. 
The  entire  state  was  divided  Into  agiicnl- 
tural  districts,  and  60  or  more  persons,  r^ 
resenting  a  nutjortty  of  the  conntiea  within 
a  district,  were  authorized  to  form  an  asso- 
ciation for  the  purposes  of  the  aoC  Tbe  a»- 
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sodatlQn  was  managed  by  a  board  of  dlrei^ 
tora,  wbo  were  appointed  by  the  Oovemor 
and  held  office  for  four  years.  There  were 
4S  districts  within  the  state.  The  statute 
declared  that  each  and  every  association  so 
formed  was  a  state  Institution  and  that  the 
board  BO  appointed  and  goallfled  sball  have 
the  exclusive  control  and  managem«it  of 
the  institution  for  and  In  the  name  of  the 
state.  It  is  very  clear  that  nnder  these  cir- 
cumstances an  appropriation  to  the  Institu- 
tion was  not  a  gift  or  donation  to  a  private 
association  or  corporation.  In  the  case  at 
bar  the  board  of  directors  of  the  fair  asso- 
ciation are  not  appointed  by  the  state,  nor 
do  they  hold  office  by  virtue  of  any  appoint- 
ment made  by  any  state  oflBcer.  They  act 
Independently  of  tbe  state  In  all  matters,  and 
the  only  duty  they  owe  the  state  la  to  ex- 
pend money  appropriated  to  them  In  pur- 
Buance  of  the  pucpoBea  of  the  act  of  the  Leg- 
islature. 

The  case  of  Board  of  Directors  v.  Nye,  8 
Cal.  App.  627,  »7  Pac.  208  (1808),  foUowed  the 
reasoning  of  tbe  last-cited  case  and  held 
that  the  Woman's  Relief  Corps  Home  Asso- 
ciation was  made  a  state  Institution  by  legis- 
lation and  that  an  appropriation  thereto  was 
not  In  conflict  with  the  constltaUonal  inovl'' 
■lon. 

In  State  ex  reL  Town  of  Klrkwood  v. 
County  Cocrt.  etc..  142  Mo.  575,  44  S.  W.  734 
(1898).  tbe  court  held  that  a  statute  granting 
cities,  towns,  and  villages  a  certain  per  cent, 
of  collected  taxes,  for  road  purposes  within 
those  dtles,  towns,  and  villages,  was  In  con- 
flict with  a  provision  of  the  Constitution  pro- 
biibltlng  the  Oeueral  Assembly  from  making 
or  authorizing  the  grant  of  public  money  or 
thing  of  value  to  an  Individual,  aasodatton 
of  individuals,  municipal  or  other  corpora- 
tions whatever. 

In  WoodaU  v.  Darst,  71  W.  Va.  350,  77  S. 
B.  264.  80  S.  E.  367.  44  L.  B.  A  (N.  S.)  83, 
Ann,  Cas.  1914B,  1278  (1812),  the  court  held 
that  an  appropriation  to  a  member  of  the 
National  Guard  of  Injuries  sostalned  by  him 
whoi  In  actual  service  mis  constltntlonaL 
Tbe  gist  of  the  holding  Is  that  the  apinopria- 
tioa  was  tor  a  public  purpose.  Tbe  court 
Bald  that  the  power  to  appropriate  public 
money  was  coextensive  with  Its  power  to 
tax.  No  particular  ccmstitational  provision 
was  In  dispute. 

In  BCavanaugh  t.  Gordon,  244  Ha  606,  14Q 
8.  W.  687  (1012),  tha  court  declared  nncon- 
■atutlonal  a  statute  appropriating  97,000  for 
tbe  salary  and  expenses  of  an  expwt  to  tlie 
Missouri  Waterways  Association.  The  e»- 
sentlal  constitntI<mal  provision  Involved  pro* 
bibited  the  grant  of  public  moneys  or  any- 
thing of  value  to  an  individual.  The  court 
first  held  that  the  person  to  whom  tiie  money 
was  appropriated  was  not  a  public  officer,  be- 
oanae  his  duties  were  not  defined ;  that  *^e 
oource  of  ofBcial  life  Is  not  blnted  at,  let 
Bl<me  set  down.** 


'^eoce  the  provi^on  that  f7,000  of  the  $17,- 
000  appropriated  to  the  conrnilsaion  most  be 
paid  to  him  on  bis  own  Touchers  amounted  fn 
reason  and  law  to  an  out-and-out  gift  to  him,  as 
an  individual,  of  $7,000  of  the  state's  money,  in 
violation  of  *  *  *  the  Constitution,  supra." 

All  the  Justices  did  not  concur  In  the  rea- 
soning of  the  foregoing  opinion,  but  held  that 
tbe  action  of  the  trial  court  in  sustaining  the 
demurrer  in  the  court  below  was  proper. 

In  Wessllng  v.  Nye,  State  Comptroller,  156 
Cah  472,  105  Paa  408  (1909).  the  court  held 
that  a  statute  appropriating  money  to  a  per- 
son to  reimburse  him  for  exi>enses  incurred 
in  an  election  coateet  was  unconstitutional, 
on  the  ground  that  It  constituted  a  gift  of 
public  money. 

In  State  v.  Gordon,  261  Mo.  631,  170  S.  W. 
892  (1914),  the  court  held  that  an  appropria- 
tion to  aid  consolidated  schools  and  rural 
sdiools  was  not  violative  of  the  constitutlimal 
provision  prohibiting  tbe  grant  of  public 
money,  or  aid  to  corporations,  associations, 
or  individuals.  The  court,  referring  to  the 
constitutional  provisioot  said: 

"This  section  has  no  reference  to  corpora- 
tions belonging  whoUy  to  the  state,  organised 
wholly  for  governmental  purpoaes  nnder  pubUe 
laws,  and  governed  by  omcers  dul;  elected  o'' 
apptnnted  according  thereto;  for  Instance,  the 
rarlous  deemosynary  InstitutionB  of  the  state, 
stato  unlvenity,  normal  schoc^  publie  schools, 
drainage  and  road  dlstiiets,  etc." 

T6wn  of  G<«oord  v.  Portsmouth  Savings 
Bank,  92  U.S.  620, 28  L.Bd.  628:  The  Legis- 
lature of  the  state  of  IlUnois  authorized  In- 
corporated dties  nnder  obtain  conditions  to 
appropriate  money  to  a  railroad  company  in 
aid  ot  the  construction  of  a  road,  to  be  paid 
when  tbe  road  was  comideted.  Tbe  Constitu- 
tion provided : 

"No  county,  city,  •  •  •  township  or  other 
munidpality,  shall  ever  become  subscriber  to  the 
capital  stock  of  any  railroad  or  private  corpo- 
ration, or  make  donation  to  or  loan  its  credit  In 
aid  of  such  corporation.  •  *  •  **  Const  HI. 
art  14. 

A  proviso  permitted  municipalities  to  sub- 
scribe to  stock  where  the  same  had  previous 
ly  been  authorized  under  existing  laws  and 
the  [>eople  by  vote  bad  adopted  the  sobscrlp. 
tion.  The  court  said  that  donations  were  pro- 
hibited under  all  circumstances. 

"What  is  called  the  acceptance  of  the  railroad 
company  cannot  be  construed  as  an  engagement 
to  locate  and  build  the  railroad  through  tbe 
town.  It  amounted  to  no  more  than  saymg,  *If 
we  build  our  road  through  your  town,  we  will 
receive  your  gift'  There  was  therefore  no  con- 
^deration  for  the  town's  promise  to  give,  even 
if  the  popidar  vote  can  be  considered  a  prom- 
ise." 

From  a  review  of  tlie  f  (Hr^olng  authorities, 
we  are  clearly  of  the  opinion  that  the  statute 
in  question  is  In  contravraition  of  the  con- 
stitutional provision  quoted  supra. 

While  there  Is  some  discussion  In  the  briefs 
of  covnwl,  on  either  side,  as  to  tbe  right  of 
the  board  of  county  cwimlssioners  to  enter 
an  order  remitting  the  taxes  assessed,  and  to 
be  assessed,  against  the  property  owned  by 
the  fair  association,  this  question  Is  not  in* 
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Tolred  In  tbe  case  and  will  not  be  considered 
by  tbe  court,  as  tbe  final  order  entered  by 
tbe  tilal  coart  contains  no  refttence  what- 
ever to  this  subject 

For  the  reasons  stated,  tbe  Judgment  ahonld 
be  affirmed. 

HAI^A,  J.  I  concur  in  the  result  of  the 
foregoing  opinion,  but  cannot  agree  with  all 
the  grounds  set  oat  therein.  The  essential 
divergence  of  opinion  which  I  have  arrived 
at  la  in  respect  to  the  conclusion  that  the 
appropriation  authorized  by  the 'act  In  ques- 
tion (chapter  61,  Laws  of  1913)  is  violative 
of  section  14  of  article  9  of  the  Constitution, 
prohibiting  the  state  or  any  county  from 
making  any  donation  to,  or  In  aid  of  any 
person,  association,  or  public  or  private  cor- 
poration. I  cannot  agree  that  the  appropria- 
tion provided  by  the  said  act  is  essentially 
a  donation  to  the  fair  association,  and  be- 
lieve that  the  facts  of  this  case  dtfTer  from 
the  Washington  case  (Johns  v.  Wads  worth, 
80  Wash.  362,  141  Pac  892)  where  the  Su- 
preme Court  of  Washington  passed  upon  the 
coDstitutlonaUty  of  an  act  of  tbe  Legislature 
authorizing  boards  of  county  commissioners 
to  make  appropriations  for  the  payment  of 
expenses  and  premiums  of  agricultural  fair 
associations.  Appropriations  for  the  pur- 
poses indicated,  and  such  as  contemplated  by 
the  act  of  our  Legislature,  are  obviously  for 
a  public  purpose  and  a  public  benefit  Tbe 
duty  resting  upon  courts  to  so  construe  legis- 
lative acts  as  to  farther  their  object,  unless 
such  acts  obviously  are  In  coutravention  of 
a  constitutional  provision,  Is  of  great  weight 
in  a  case  such  as  the  one  under  considera- 
tion, and  the  act  should  be  sustained  by  the 
courts  where  possible ;  but  there  seems  to  be 
a  controlling  reason  upon  this  court  which 
we  cannot  lose  sight  of,  and  which  compels 
us  to  concur  in  tbe  result  of  the  opinion  writ- 
ten by  the  Chief  Justice,  It  not  in  the  reasons 
assigned.  The  controlling  principle  arises 
by  virtue  of  section  SI  of  article  4  of  the 
Constitution,  providing  that: 

"No  appropriatioD  shall  be  made  for  charita- 
ble, educational  or  other  benevolent  purposes  to 
any  person,  corporatloa,  associatiou,  institution 
or  conununity,  not  under  the  absolute  control  of 
the  state.  •  •  •" 

It  would  seem  that  the  appropriation  pro- 
vided for  by  our  legislative  act  under  con- 
slderatlon  must  need  be  considered  an  ap- 
propriation tbr  educational  purposes,  and 
therefore  in  confilct  with  the  constitutional 
provision  quoted.  It  is  to  be  noted  tliat 
chapter  61  of  the  Laws  of  1913  does  not  pro- 
vide for  any  control  of  the  fair  association 
by  the  state,  nor  la  such  association  account- 
able to  or  answerable  to  the  state  In  any 
manner  for  tbe  appropriatl<»i,  unless  it  be 
upon  the  theory  that  a  misappropriation  of 
the  fund  authorized  to  be  appropriated  might 
be  called  In  question  upon  the  ground  that  a 
trust  had  been  created  by  the  act  In  question, 


tbe  Tiolatlfa  of  wlddi  ml|^  pennit  ttie  re- 
covery of  the  fund  by  suit  instituted  for  the 
parpoae. 

I  therefwe  f6el  constrained  to  coocnr  la 
tbe  rendt  arrived  at  by  the  CHIEF  JUS- 
TIGB  In  the  foregoing  opinion,  and  am  an- 
tborlsed  to  say  that  Jnatice  PABKSB  eon- 
curs  in  the  conclusions  ber^  aet  out  In  tbls 
opinion. 

(21  N.  M.  88) 

KEMP  LUMBER  GO.  v.  WBITLATCH  et  aL 
(No.  17fi9.) 

(Supreme  Court  of        Mexico.  Sept  9. 1915. 
Bdiearing  Denied  Jan.  11.  1916.) 

(Syttabut  hy  th€  Court.) 

PiTBLio  Lands  «=>39  —  TowK-Srrs  Laifne  — 
Stm  TO  Recoveb—Oouplaiht— REguxaim. 
Under  the  provisiona  of  sections  5516  and 
6521,  Code  1915,  no  action  can  be  maintained  in 
a  court  of  law  or  equity  for  tbe  recovery  of 
town-site  lands,  unless  tbe  l^al  title  thereto  is 
vested  in  the  county  or  protote  judge.  BeU, 
that  where  tbe  complaint  fails  to  show  that 
plaintiff  complied  with  the  law,  in  filing  its 
statemrat  or  claim  with  the  probate  jadge 
within  tbe  time  required  by  the  notice  of  said 
judge,  and  where  the  complaist  shows  that  tbe 
legal  title  to  tbe  lands  in  controversy  is  vested 
in  one  of  the  defendants,  tbe  plaintiff  is  absolute- 
ly barred  from  maintaining  tbe  aait  bowerw 
strong  night  be  Its  eqnflibls  cblm  to  sodi 
lands. 

[Ed.  Note.— Fw  other  caaes,  see  Public  Lands, 
Gent  Dig.  ||  S»-90,  9Z-^S9iT>ee.  Dig. 

Appeal  from  District  Court;  Gnadalvve 
County;  D.  J.  Leaby,  Judge. 

Action  by  the  Kemp  Lumber  Company,  a 
corporation,  against  W.  T.  WhiUatch  and 
others.  From  judgment  for  plaintiff,  defend- 
ants appeal.   Reversed,  with  directions. 

F.  Pftircloth,  of  Santa  Rosa,  for  aHiellanta. 
J.  EX  Pardue,  of  Glovls,  for  appellee 

HANNA,  J.  This  Is  a  suit  brought  to 
cancel  certain  deeds,  enforce  the  execntlon 
of  a  deed,  and  quiet  title  to  certain  lota. 
From  the  pleadings  and  proof  it  appears  that 
in  1903  the  United  States  reserved  certain 
lands  near  Sunnysid^  Quadalnpe  county,  N. 
M.,  for  an  irrlgatlcm  canal  project,  with- 
drawing the  same  fnnn  oitry.  In  April. 
1910,  Thomas  O.  Sawklna  and  the  defradant 
Whitlatch  determined  that  a  strip  of  land 
near  Sunnyside  was  not  wltbln  the  outboond- 
arles  of  the  Irrigatlmi  canal  reserved  by  the 
United  States,  and  thereupon  Sawkins  at^nal- 
ly  settled  upon  tbe  strip.  He  erected  a  ooe- 
story  building  and  fence  on  a  portion  of  said 
land  with  materials  futnlsbed  and  sold  to 
him  by  defendant  Whltlat(di.  At  or  aboat 
the  same  time  he  also  purchased  of  the  plain- 
tiff certain  lumber  and  building  ma^laL 
Some  time  thereafter,  Sawklna  at»uid<«iea 
the  land  and  left  the  country.  WMtlatch 
thereup<m  brought  suit  againM  Sawkins,  In 
the  Justice  of  the  peace  court,  obtained  Jn^ 
ment,  and  sold  the  improvements  on  lot  12  t» 
satisfy  his  debt,  buying  the  same  In  at  tbe 


4=9Por  otber  case*  ■««  •am*  topic  aud  KEY-NUMBER  la  all  Key-Niuabuwl  DlgMts  and  Ind«x«a 


Digitized  by 


Google 


N.UJ 


KEMP  LUMBER  CO.  WHITLATOH 


1051 


sale.  The  plaintiff  dalms  that  on  May  18, 
1910,  an  agreement  was  made  between  It  and 
Sawklns.  to  t1>e  effect  tbat  tbe  former  sbonld 
file  a  materialman's  Iten  on  tbe  Improranents 
on  lots  11  and  12  and  defer  salt  tbereon  a 
short  time,  and  If  the  indebtedness  was  not 
then  satisfied,  tbat  tbe  plaintiff  sbonld  then 
become  the  owner  of  said  Improronents,  and 
the  succeeding  occupant  c£  said  lands.  On 
June  29.  1910,  the  plaintiff  filed  its  material- 
man's Uen  and  on  January  28,  1011,  Inwngfat 
suit  hi  the  dlstrld:  court  to  toredose  tbe 
same.  Plaintiff  obtained  final  jndgment  In 
that  case  on  December  4.  1911,  but  the  same 
was  set  aside  on  April  8,  1912.  Bnt  this 
only  resulted  In  rendition  of  another  final 
Judgment  in  favor  of  plaintiff  on  September 
24.  1913.  The  improrements  oa  both  of  (be 
lots  were  sold  to  plaintiff  under  tbe  terms 
of  that  Judgment,  on  December  30, 1913,  and 
tbe  sale  was  confirmed  by  the  court  on  Feb- 
ruary 14, 1914.  On  May  4, 1911,  Lucas  Borne, 
then  probate  Judge  of  Guadalupe  county,  N. 
M.,  applied  to  the  United  States  for  per- 
mission to  enter  lands  adjacent  to  the  town 
of  Sunnyslde  for  town-site  purposes  under 
the  laws  of  the  United  States.  The  applica- 
tion was  approved,  and  on  July  3,  1911, 
patent  was  issued  by  the  United  States  to  the 
then  probate  Judge  for  such  lands,  to  be  held 
in  trust  for  those  proving  their  right  thereto 
as  bona  fide  occupants  thereof.  Pursuant 
to  the  laws  of  tbe  then  territory  of  New 
Mexico,  the  probate  Judge  on  May  U,  1911, 
gave  notice,  by  publication,  to  all  occupants 
of  said  lands  to  file  with  him  within  60  days 
therefrom  their  statement  or  claim,  showing 
their  right  to  have  executed  to  them  a  deed 
for  their  respective  interests  in  such  town 
site.  The  defendant  Whltlatch  duly  com- 
piled therewith,  and  on  July  IS,  1911,  obtain- 
ed a  deed  for  lot  12  in  block  24  of  the  "De- 
pot addition  of  Sunnyslde."  PlainUfl  filed 
no  such  statement,  nor  did  any  one  for  it 
The  plaintiff  claims  to  have  succeeded  to 
the  right  of  occupancy  of  Sawklns,  and  to 
have  asserted  claim  to  tbe  premises  continu- 
ously since  some  time  after  May,  1910,  while 
the  defendant  Whltlatch  claims  ownership 
of  the  premises  by  virtue  of  the  deed  execut- 
ed by  the  probate  Judge,  as  well  as  rights 
he  obtained  by  virtue  of  actual  possession  of 
tbe  land  at  the  time  the  same  was  entered 
as  a  town  site,  as  well  as  by  virtue  of  his 
purchase  of  the  Improvements  under  the  sale 
beld  under  the  execution  from  the  court  of 
the  Justice  of  the  peace. 

1.  The  appellant  asserts  that  tbe  theory 
of  the  complaint  was  that,  by  reason  of  ob- 
taining a  Hen  on  the  Improvements,  situated 
on  lot  12,  the  Kemp  Lumber  Company  was 
entitled  to  i>ossession  and  occupancy  of  the 
land,  and  tbat  it  is  alleged  posse8si<m  and 
occupancy  was  sufficient  to  entitle  It  to  a 
deed  therefor  under  the  town-site  laws. 

The  first  assignment  of  error  is  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  In  that  it  tails 


to  allege  tbat  the  Kemp  Lnmbw  Oompany.  or 
any  one  for  1^  filed  a  written  HaSm  or  state- 
ment with  the  probate  Judge,  or  complied 
with  any  of  tbe  statutory  requirements. 
The  complaint  seeks  to  cancel  the  deed  from 
tbe  probate  Judge  to  tbe  defendant  Whltlatch, 
as  well  aa  from  Whltlatch  to  HcCutcbe<Hi, 
and  obtain  tbe  execntlon  and  delivery  of  a 
deed  by  tbe  present  probate  Judge,  and 
then  to  qnlte  title  to  the  premises.  Tbe  land, 
tbe  title  of  which  is  In  litigation  in  this  suit, 
was  entered  by  the  probate  Judge  under  sec- 
tions 2887  and  2304,  inclusive,  of  the  Re- 
vised Statutes  ct  the  United  States.  Those 
sections  prescribe  the  manner  in  which  pub- 
lic lands  of  the  United  States  may  t>e  acquir- 
ed by  settlement  and  occupation  for  town-site 
purposes.  So  far  as  this  case  Is  concerned, 
it  is  admitted  that  the  legal  title  to  the  land 
in  controversy  vested  in  the  trustee  for  tbe 
benefit  of  the  several  occupants  thereof, 
when  the  trustee  rec^ved  patent  therefor, 
as  of  the  time  of  his  entry  upon  the  laud. 
The  land  was  entered  by  the  probate  Judge 
on  May  4,  1911,  patent  Issuing  therefor  on 
July  3,  1911.  Section  5520,  Code  1915  (sec- 
tion 8979,  O.  L  1897),  enacted  in  1882.  pro- 
vldes  that  the  probate  Judge  holding  the  tltls 
of  such  lands  in  trust  .shall  convey,  by  good 
and  sufficient  deed,  the  title  to  each  block, 
lot,  and  parcel  to  the  persons,  their  heirs 
and  assigns,  who  shall  have  possession,,  or 
entitled  to  the  possesion  and  occupancy 
thereof,  as  their  several  r^hts  and  Interests 
existed  at  tbe  time  of  the  entry  of  such 
hmds.  Section  5521,  Code  1915  (section  3980, 
C.  U  1807)  provides  that  the  probate  Judge, 
30  days  after  enterli^  such  lands,  shall  give 
public  notice  of  his  entry.  Section  5522. 
Code  1916  (section  38S1,  O.  L  1897)  requires 
every  person .  claiming  to  be  an  occupant,  or 
entitled  to  occupancy  or  possession  of  such 
lands,  to  file  a  statement  in  writing  with  the 
probate  Judge  within  60  days  after  tbe  first 
publication  of  such  notice,  showing  the  lands 
claimed  by  such  persons,  and — 

"all  persons  fttUing  to  sign  aod  deliver  such 
statement  within  the  time  specified  in  this  sec- 
tion shall  be  forever  barred  toe  right  of  claiming 
or  recovering  such  lands  or  any  interest  therein, 
or  any  part,  parcel  or  share  therein  in  any  court 
of  law  or  equity." 

Hie  appellant  contends  that  tbe.  cMnplalnt 
falls  to  show  that  tbe  appellee  filed  tbe  state- 
ment required  by  law,  and  tber^ore  tbe  sec- 
tion last  r^erred  to  eatopa  tbe  appellee  from 
a^rtlng  tats  rights  to  the  premises  In  a  court 
of  law  or  equity.  TtdB  particular  section  has 
not  heretofore  received  Judicial  interpreta- 
tion by  this  court  In  Cofield  t.  McClelland. 
16  Wall.  331,  S3S  (21  L.  Ed.  339)  the  court, 
referring  to  a  statute  almost  Identical  wltb 
the  one  under  consideration  in  this  case,  said 
tbat: 

"No  language  could  be  more  explicit  to  make 
the  foilure  to  deliver  the  statement  within  tbe 
time  specified  a  bar.  an  absolute  bar,  to  the  re- 
covery of  the  same,  however  strong  might  be  the 
equitable  claim  to  the  land  so  lost" 
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In  Tudcer  v.  McCoy,  8  Colo.  284,  286,  the 
court  held  that.  In  a  suit  to  quiet  title,  the 
plalntm  must  allege  that  he  filed  bis  state- 
ment with  tbe  authorities  within  the  time 
prescribed  therefor  by  law,  and  the  compli- 
ance with  all  the  requirements  of  the  law 
should  be  alleged.  See,  also.  Amy  t.  Amy,  12 
Utah.  278,  42  Pac.  1121, 1132;  Drake  t.  Beg- 
gel,  10  Utah,  376^  87  Pac.  583,  584;  Bogera 
V.  Thompson,  9  Utah,  46,  33  Pac  234,  235; 
Robertson  t.  Martin,  8  Ariz.  422,  76  Pac.  614, 
616.  But  tbe  appellee  contends  that  the  stat- 
ute and  the  doctrine  announced  thereunder  is 
not  applicable,  because  of  the  provisions  of 
section  5516  of  the  Code  of  1915  (section  1. 
c.  12,  Laws  1912).  Ttxat  secti<ai  proTidea  that 
any  lands  entered  by  the  probate  judge  un- 
der tbe  Laws  of  the  United  States,  "the  title 
of  whidi  is  vested  in  tiie  probate  Judge,  in 
trust,  for  the  use  and  benefit  of  tbe  several 
occupants  of  the  land,"  which  lands  have  not 
been  conveyed  to  the  occupants,  th^  heirs, 
executors,  administrators,  and  assigns,  who 
were  entitled  to  the  same  at  the  time  of  the 
entry  of  the  lands  or  vrhea  patent  was  re- 
ceived from  the  United  States,  because  of 
the  ftiUure  of  the  probate  judge  to  give  no- 
tice of  Mitry,  or  the  receiving  of  tbe  patent 
or  because  the  occupants,  their  heirs,  execu- 
tors^ successora,  and  assigns  &Ued  to  make 
and  file  the  statonent  required  by  law,  nuA 
occupants,  -  their  htirs,  etc.,  may  file  suit  In 
tbe  district  court  to  have  their  interests  in 
such  lands  ascertained  and  declared  as  those 
interests  existed  at  the  time  of  the  entry  or 
the  issuing  of  patent,  and  thereupon  the  pro- 
bate judge  shall  execute  and  deliver  deeds  to 
the  parties  entitled  thereto.  Appellee  makes 
no  ai^ument  as  to  the  effect  of  this  statute 
except  to  dedare  tbat  tbe  question  is  so  clears 
ly  against  the  appellant  tbat  It  needs  no  ar- 
gument, and  that  the  section  last  mentioned 
plainly  destroys  the  force  of  the  contention 
raised  In  the  demurrer.  He  also  asserts  that 
the  matter  as  raised  in  the  demurrer  Is  pure- 
ly a  matter  of  evidence.  We  do  not  so  re- 
gard the  question.  It  is  clear  that  prior  to 
1912,  the  date  of  the  enactment  of  section 
5516  of  the  Code  of  1915,  title  to  land  ob- 
tained under  the  town-site  laws  of  the  United 
States  and  of  the  territory  of  New  Mexico 
could  be  severally  acquired  only  by  filing  the 
statement  required  by  the  territorial  laws, 
and  that  failure  to  file  the  statement  barred 
the  claimant  from  claiming  or  recovering 
lands  or  any  Interest  therein  In  a  court  of 
law  or  equity.  Tbe  appellant  in  the  case  at 
bar  is  attempting  to  recover  lands,  and  Is 
making  affirmative  claim  thereto  In  a  court 
of  law  or  equity.  Under  the  law  as  it  ex- 
isted prior  to  1812,  the  lands  within  the  town 


site  wbidi  had  not  been  dalmed  within  tbe 
60  days  after  tbe  puMtcatlon  of  the  notice^ 
and  had  not  been  conveyed  by  the  trustee  up- 
on such  statements,  reverted  to  and  became 
the  property  of  the  town.    The  title  of  the 
act  of  1912.  S  5516,  Code  1915.  Is: 
"An  act  aathorlzing  aod  empowering  distxict 
courts  to  adjudicate  interests  in  townsitea 
where  the  title  is  vested  in  the  probate  or 
coun^  Jadge  and  to  provide  for  conveyances 
effeetuig  the  same.** 

Eliminating  descriptive  matUnr  and  cmidd- 
erlng  only  the  substance  of  the  act  of  1012, 
It  may  be  said  that  the  sense  of  the  statute 
Is  as  ffdiows:  Whoi  tbe  title  to  town^lte 
land  Is  vested  In  the  probate  Judge  in  trust, 
and  no  conveyance  thereof  has  been  made 
by  hln^  ^tber  because  be  faUed  to  give  no- 
tice of  his  entry  or  the  xec^vlng  of  a  pateut, 
or  no  statement  was  made  or  filed  with  him, 
as  required  by  law,  that  then  and  in  eltber 
of  those  events  any  occupant,  his  heirs,  ex- 
ecutors, successors,  or  assigns  may  have  his 
Interests  In  such  lands  ascertained  and  de- 
clared by  suit  In  the  district  court,  and  may 
compel  tbe  probate  Judge  to  execute  and  de- 
liver to  him  a  deed  for  such  Interest.  It  wag 
manifestly  the  intention  of  the  Legislature 
by  that  section  to  make  a  particular  excep- 
tion to  the  prior  law  and  allow  town-rite 
lands  which  theretofore  had  reverted  to  the 
town  to  be  conveyed  and  possessed  by  per- 
sons who  would  have  received  deeds  thereftv, 
bad  not  the  probate  judge  failed  to  publish 
notice  of  his  entry,  or  the  claimant  failed  to 
file  his  statement  or  claim.  But  the  Legisla- 
ture clearly  manifests  its  intention  tbat  Buch 
suits  may  be  brought  only  where  the  legal 
title,  as  a  matter  of  fact,  stands  in  the  name 
of  tbe  probate  Judge,  as  trustee,  and  the  title 
of  the  act  strengthens  what  clearly  Is  stated 
In  the  body  of  the  act  itself.  Had  no  deed 
ever  Issued  from  the  probate  Judge  to  the  de- 
fendant Whitlatch,  the  present  suit  would 
have  been  appropriate  to  determine  the  lights 
of  the  parties,  but,  the  deed  having  Issued  to 
the  defendant,  the  legal  title  to  the  land  was 
not  vested  In  tbe  trustee,  r^ardless  oC 
whether  the  deed  by  the  trustee  was  or  was 
not  improvldently  Issued.  In  other  word-s, 
tbe  case  at  bar  does  not  foil  within  the  ex- 
ception made  in  the  act  of  1912.  This  ques- 
tion being  decisive  of  tbe  case,  it  becomes  un- 
necessary for  us  to  determine  the  other  ques- 
tions urged  by  appellant  Tbe  Judgment  of 
the  trial  court  is  therefore  reversed,  with  In- 
structions to  grant  leave  to  the  appellee  to 
amend  its  complaint  so  as  to  conform  to  this 
opinion,  and  upon  failure  thereof  to  dismlsi 
the  complaint;  and  It  is  flo  ordered. 

BOBDRTS.  a     and  PABB^iB,  concur. 
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PAPOUTSIKIS  T.  SPOKANE,  P.  A  S.  BY. 

CO.   (No.  12841.) 
(SnpreoM  Cbnrt  of  WashfngtpD.  Dec  23, 1916.) 

1.  ll&STEB  AND  SEBVaNT  «=:>2S7— AcTIOn  fOB 
IHJUBY— NeOLJUBNCB  OF  FeIXOW  SeBVANT. 

Id  a  railruad  employe's  action  for  injury 
when  be  either  fell  or  Jumped  from  b  hand  car 
at  Che  approach  of  an  extra  train,  in  a  curved 
cut,  held,  o^  the  evidence,  that  whether  the 
foremBD,  required  by  the  employer's  rule  to  ap- 
proach curved  cuts  with  great  caution,  to  keep 
•  loukout  tor  extra,  trains,  and  to  send  men  for- 
ward wlieu  the  view  was  not  clear,  was  em> 
eising  due  care,  was  for  the  jury. 

lEd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Uig.  fS  1034,  1045,  lO&l,  lOfUt 
1054-1U07 ;  Dec.  Dig.  «ss>;i87.] 

2.  Uasteb  aivd  Skrtaitt  «s>270— Ihjitet  to 

Sebvant— Neolioenoe  or  Sebvart. 

The  fact  uf  the  servant's  injury  and  the  ab- 
MDce  of  proof  tliat  he  was  himaelf  negligent  did 
not  show  that  bis  fellow  servants  were  negli- 

Kot,  andl  tfaui  ectablisb  his  freedom  from  neg- 
;ence  so  as  to  permit  his  recovery  under  the 
federal  Employers'  Liability  Act  (Act  April  '£i, 
IttOS,  c.  141),  35  Stat  65  [ij.  S.  Comp.  St.  1913, 

lEd.  Note.— For  other  cases,  see  Blaster  and 
Servaot,  Cent  Dig.  (i  879-975.  978-080;  Dec. 
Dig.  •»270.J 

8-  Masteb  jjno  Sbetakt  4ss>289— Ihjubt  to 

SKBVaKT  —  QUBSTIOIT    lOB  JUBT— NWLI- 

GENCB. 

Evidence  in  a  railroad  employfi'B  action  for 
Injury  either  by  falling  or  jumping  froni  a  band 
car  on  tlie  approach  of  an  extra  train  held  to 
make  hip  uegligence  a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Mcister  and 
Servaot,  Cent.  Dig.  H  108971090^  1092-1132; 
Dec  1^  «»289T 

4.  Apfbal  and  Erbob  «s»290-lfonoR  fob 
New   Tbiai.  — Qbovkdb— MiBConoucT  or 

OoiTHBEL. 

Even  without  premt  objection,  alleged  mi». 
conduct  of  counsel  in  his  remarks  to  the  jury 
may  be  raised  in  the  trial  oonrt  upon  motion 
for  a  new  trial,  and  ao  be  saved  for  considua- 
tion  on  appeal 

[Ed.  Note^For  other  cases,  see  Appeal  and 
EtTOT,  Cent.  Dig.  K  1«74, 1676;  Dec,  Dig.  ^ 
2vO.J 

DepartrnmC  2.  Appeal  from  Saperlor 
Court,  Spokane  County;  Henry  Ii.  Eoman, 
Judge. 

Action  by  John  Papoatslkls  against  tbe 
Spokano,  Portland  ft  Seattle  BaUway  (Com- 
pany. Judgment  for  d^endant,  and  plain- 
tiff appeals.  Affirmed. 

Hibschman  ft  Dill  and  a  H.  Wbite,  aU  of 
Spokane,  for  appellant  Cannon  ft  Ferris,  of 

Spokane,  f6r  reBpondent. 

BAUSMAN,  J.  Papoutsikls,  riding  on  a 
hand  car  witb  a  foreman  and  other  workmen, 
was  Injured  by  either  falling  or  Jumping  off 
at  the  approach  of  an  extra  train.  The  lat- 
ter came  on  slowly,  and,  before  It  passed,  the 
foreman  bad  time  to  pick  np  Papoutsikls, 
as  well  as  to  take  the  hand  car  from  the 
track.  The  jury  having  found  for  defendant, 
Papoutsikls  appeals  here  an  action  for  per- 
sonal Injuries.  Errors  are  assigned  only  on 
the  grounds  that  the  verdict  Is  against  the 


law  and  evidence,  and  that  there  was  mis- 
conduct by  opposing  counsel. 

The  accident  happened  in  a  curved  cut, 
and  sudit  places,  the  company's  rules  pre- 
scribed, should  be  approached  by  hand  ears 
"with  great  caution,  keeping  a  lookout  for 
extra  trains  which  will  be  run  without  no- 
tice. •  •  .  •  Where  view  is  not  clear  for 
a  distance  endangering  movement  of  hand 
car,  one  or  more  men  shall  be  sent  forward." 

[1,  2]  Tbe  flrBt  errof  Is  based  on  the  fed- 
eral Inability  Act,  abolishing  tbe  fellow  serv- 
ant doctrine.  Under  that  statute,  appellant^e 
counsel  argue,  the  Injured  workman  is  de- 
nied damages  only  when  the  negligence  Is 
all  bis  own;  If  there  be  any  in  tbe  owner 
or  a  fellow  servant,  tbe  wortunan  must  re- 
cover something.  Even  If  he  too  be  negligent, 
he  must  get  at  least  nominal  damages;  the 
Jury  being  then  allowed  merely  to  reduce  pro- 
portionately bis  award.  Now,  tbe  Jury  hav- 
ing found  wholly  for  tbe  employer,  counsel 
concedes  HMt  it  most  have  found  tbe  ne^l- 
gence  to  have  been  in  Papoutsikls  alone. 
This  conclusion,  however.  Is  asserted  to  be 
Impradbto  under  tiie  evidence,  because  that 
disdosed  neg11g«iee  undeniablA'  They  begin 
by  saying  that  the  company's  rule  was  vtolat* 
ed.  The  hand -car  in  dmrge  of  tbe  foreman 
was  running.  It  1>  argued,  excessively  fast. 
Evidence  there  Is  that  it  went  into  tbe  cut 
at  20  miles  an  hour,  and  this  speed  at  such 
a  place  seems  to  the  appellant  to  be  of  It- 
self a  violation  of  tbe  rule.  Tbe  Jury,  satiB- 
faetorlly  instructed  <m  the  law,  must.  In  his 
opinion,  have  disregarded  tlie  facts. 

With  this  we  do  not  agree.  The  rule  was 
not  mandatory.  No  speed  limit  was  prescrib- 
ed; no  place  fixed  for  the  sending  forward 
of  men.  The  curve  was  by  no  means  a  sharp 
one,  the  grade  almost  level,  and  the  cut  not 
so  deep  as  to  shut  oCf  tbe  smoke  of  every 
approaching  train.  From  the  middle  of  the 
track  within  the  cut  one  can  see  forward 
more  than  1000  feet  It  was,  then,  for  the 
Jury  to  dedde  whether  the  foreman  was  us- 
ing caution  there ;  for  the  case  is  not  that  Of 
Tills  V.  Railway  Co.,  60  Wash.  536,  97  Pac 
737,  20  L.  R.  A.  (N.  8.)  434,  where  the  fore- 
man knew  a  train  was  soon  due,  but  deliber- 
ately raced  forward,  past  bluffs,  curves,  and 
timber,  to  pass  it  at  a  convenient  place. 
Thus,  even  assuming  that  a  violation  of  the 
rule  might  have  been  here  a  proximate  cause 
of  tbe  injury,  the  jury  had  grounds  to  find 
that  there  was  no  violation. 

But  It  Is  argued,  the  man  being  actually 
hurt,  and  there  being  no  proof  that  he  him- 
self was  at  fault,  the  master's  agents  must 
have  been.  This  would  mean  that,  wherever 
there  Is  a  mishap,  some  one  or  other  must 
have  been  negligent  Now,  we  do  not  agree 
with  that  Some  accidents  there  are  where 
nobody  Is  negligent  accidents  pure  and 
simple.  That  is  perhaps  tbe  view  the  Jury 
took. 
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[3]  Moreover,  there  Is  testimony  tbat  Pa- 
poutslkls  bimseU  was  to  blame,  for,  accord- 
ing to  some,  he  was  not  thrown  a  sud- 
den stoppage,  but  Jumped  off  In  a  fright,  and 
whether  that  fright  was  an  excusable  or  a 
foolish  alarm  was  again  a  question  for  the 
Jory.  Nobody  else  acted  thus.  Nobody  else 
was  hurt.  Even  that  the  car  was  stopped 
suddenly  was  disputed.  In  short,  there  Is  a 
state  of  facts  here  from  which  the  Jury  could 
conclude  I^poutstkls  was  negligent  and  that 
nobody  else  was. 

[4]  The  second  as^gnment  of  error  Is  laid 
In  misconduct  of  counsel  for  the  company 
in  remarks  to  the  Ju^,  but  no  exceptions  ap- 
pear to  have  been  taken  to  these  remarks 
whoi  he  uttered  them.  We  have  held,  Indeed 
(Crantord  v.  O'Shea,  75  Wash.  38,  1S4  Pac. 
48©,  Hmt,  even  vrtthout  concomitant  objec- 
tion, abuBM  of  that  kind  may  be  raised  in 
the  trial  conrt  upon  motion  for  new  trial, 
and  thus  be  saved  tor  consideration  here. 
Oliat,  however,  is  a  procedure  for  aggravat- 
ed cases,  and  not  to  be  fiivored.  As  to  the 
remarks  to  this  Jury,  we  do  not  deem  them 
grave  In  their  effects,  evoi  U  improper. 

Tba  Judgment  Is  affirmed. 

MOBBIS,  a  J.,  and  MAIN,  PABEBB,  and 
HOLCOMB,  31n  concur. 


<8s  wuii.  «n) 

SWEETEN  V.  PACIFIC  POWER  ft  UGHT 
CO. 

(Supreme  Court  of  Washington.  Dec  28*  lAlS.) 

1.  EuECTBiorrr  «=»19— Catob  of  Dxath— 

^In^n  action  for  the  death  of  an  eight  year 
eld  boy  from  coming  in  conUct  with  an  electric 
wire  which  passed  through  the  top  of  a  tree, 
evidence  that  the  Insnlaaon  on  the  wire  had 
been  worn  off  tor  some  time  leaving  the  wire 
exposed  and  in  contact  with  the  tree,  that  chil- 
dren were  accustomed  to  cUmb  the  tree,  and 
that  the  body  of  deceased  bearing  fresh  electrical 
bums  ms  found  at  the  foot  of  the  tree,  made 
a  prima  facie  showing  that  the  accident  result- 
ed from  contact  with  the  wire,  which  showing 
could  be  overcome  only  by  proof  that  death  re- 
sulted from  some  other  cause. 

rE3d  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  S  11 ;  Dec  Dig.  ^19.J 

2.  Appeal  ano  Ebbob  <=»1001— VEBOKn  — 

Evidence. 

A  verdict  resting  on  competent  evidence 
will  not  be  set  aside  on  pure  speculation. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3922,  3928-3^;  Dec. 
Dig.  ^1001.] 

3.  Death  «=>77— Recovebt  fob  Death  op 
Child — Ev  idenck— Damages. 

That  there  was  do  evidence  of  the  probable 
value  of  the  services  of  a  child  had  he  lived  to 
his  majority,  did  not  preclude  recovery  of  sub- 
stantial damages  in  an  action  under  Rem.  & 
Bal.  Code,  S  184,  authorizing  recovery  for 
wrongful  death  of  a  dtild.  where  it  appeared 
that  be  was  ei^t  years  old,  intelligent,  and  in 
good  health. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  i  96 ;  Dec.  Dig.  «»77.] 


4.  ELECTBiorrr  «»ltt— Neoliqence— Deteo- 
TivELT  Insulated  Wibb— Defense. 

That  an  electric  power  company  was  pro- 
hibited by  Rem.  &  BaL  Code,  i  2&&,  sabd.  2, 
and  by  ordinance;  from  cutting  or  injuring 
shade  trees,  did  not  relieve  It  from  liabUi^  for 
the  death  ol  a  child  from  coming  In  contact  with 
a  defectively  insulated  wire  which  paaaed 
through  the  top  of  a  tree  which  had  grown  op 
since  the  wire  was  strong  and  which  the  child 
climbed,  where  it  appeared  that  the  company 
had  peraiitted  the  wire  to  bum  the  tree,  that  the 
ordinance  under  which  the  wire  was  maintain* 
ed  required  that  wires  be  inpt  insulated  and 
free  from  contact  with  any  object  throngh  which 
a  "ground"  could  be  formed,  and  tbat  the  cod- 
psny  was  not  prevented  by  statute  or  ordinance 
from  securing  perrolralon  from  the  city  to  trim 
or  cut  down  the  tree. 

(Ed.  Note.— For  other  cases,  see  Electiftdty, 
Cent  Dig.  {  9;  Dec  Dig.  «=3l6.1 

Department  1.  Appeal  from  Superior 
Court,  Taklma  County;  E.  B.  Preble,  Judges 

Action  by  Allan  S.  Sweeten  against  the 
Padflc  Power  &  Light  Company.  From  Judg- 
ment for  plaintur,  defendant  appeals.  Af- 
Qrmed. 

Elnglehart  &  Rigg,  of  North  Yakima,  and 
John  A.  Lalng,  of  Portland,  Or.,  for  appel- 
lant Snlvely  ft  Bounds,  of  Noith  Xatdma, 
for  respondoit 

ELLIS.  J.  Action  by  the  father  to  recover 
damages  for  the  wrongful  death  of  a  minor 
child.  There  is  no  real  conflict  In  the  evi- 
dence. On  and  prior  to  May  15, 1914,  the  de- 
fendant was  operating  an  electric  lighting 
and  power  line  in  the  dty  of  North  Takima, 
Wash.,  under  a  franchise  granted  by  the  dty 
to  Its  predecessor  in  Interest  aothorlElng  the 
maintenance  of  poles  and  wires  In  the  streets 
and  alleys  of  the  dty.  The  defendant's  iww- 
er  line  ran  through  a  public  alley  in  the 
northern  part  of  the  dty,  a  wire  carrying 
about  2,300  volts  bdng  suspended  upon  poles 
approximately  27  feet  above  ground.  In  the 
alley  was  a  cottonwood  tree  which.  It  seems 
to  be  conceded,  did  not  reach  the  wires  at 
the  time  the  defendant's  system  was  first  in- 
stalled, but  during  the  Intervening  years  had 
grown  up  so  that  the  top  of  the  body  of  the 
tree  extended  some  distance  above  the  wtres. 
The  alley  was  unlpcloeed,  and  was  a  nsoal 
playground  for  the  children  of  the  neighbor- 
hood, many  of  whom  were  accustomed  In  the 
springtime  to  climb  the  tree  for  cotton  bells 
which  at  that  season  It  bore.  The  tree  had 
slats  nailed  to  It,  and  the  children  could 
easily  cHlmb  up  and  down.  The  initials  of 
many  children  were  carved  upon  the  body 
of  the  tree  near  where  the  power  wire  pass- 
ed. The  insulation  of  the  wire  where  it  ex- 
tended through  the  tree  was  worn  off  in  at 
least  two  places  where  the  wire  came  in  con- 
tact with  the  tree  when  swayed  by  the  wind. 
Where  this  contact  occurred  the  tree  was 
burned  and  charred  to  a  depth  of  three  or 
four  inches  and  for  several  Inches  in  lensrtn. 
This,  as  the  dty  eledrlcal  Inspector  testified, 
would  Indicate  that  the  wire  must  have  come 
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In  contact  with  the  tree  for  weeks,  months, 
or  possibly  years.  There  was  some  evldeuce 
that  In  the  nighttime  when  the  wire  came  In 
contact  with  the  tree  there  were  flashes  at 
electric  light  which  bad  been  noticed  for  a 
long  time  prior  to  the  accident.  One  witness 
who  lived  near  the  tree  noticing  tlxls,  some  30 
days  before  the  accident,  reported  It  to  the 
defendant's  manager,  urging  that  the  condi- 
tion be  remedied  as  it  was  very  dangerous 
for  the  children.  A  promise  was  glren,  but 
nothing  was  done.  Between  4  and  5  o'clock 
on  the  afternoon  of  May  15,  1914,  Geoi^e 
Alexander'  Sweeten,  a  boy  of  eight  years, 
bright,  healthy,  and  of  much  promise,  the  son 
of  the  plaintiff,  left  home  to  bring  a  borse 
feeding  on  the  commons  near  the  tree  in 
question.  Between  5:20  and  6:30  a  man  who 
lired  a  short  distance  from  the  tree  heard  a 
horse  snort  as  If  frightened,  and  on  going 
to  the  alley  found  the  dead  body  of  the  boy 
under  the  tree  In  question.  The  horse  was 
tied  near  by  in  the  alley.  He  carried  the  boy 
Into  his  residence,  and  two  doctors  were  call- 
ed. An  examination  showed  that  the  boy's 
neck  was  broken.  There  was  an  electrical 
bum  upon  the  middle  finger  of  the  Heft  hand 
and  another  and  larger  electrical  bnm  upon 
the  left  leg  between  the  ankle  and  the  knee. 
The  stocking  on  this  leg  was  burned,  and 
around  the  bum  In  the  stocking  was  burned 
and  seared  flesh.  It  had  rained  on  that  day 
and  the  wind  was  blowing.  The  boy's  stock- 
ings were  damp.  These  conditions,  as  the 
evidence  shows,  were  such  as  likely  to  cause 
the  electric  current  to  pass  through  the  boy 
If  he  came  In  contact  with  the  uninsulated 
wire  with  his  liand,  his  leg  being  in  contact 
with  the  tree.  Both  of  the  physicians  testi- 
fied that  the  burns  were  ellectrlcal  burns. 
There  was  no  evidence  whatever  that  such 
bums  were  or  could  have  been  received  ex- 
cept by  coming  In  contact  with  the  wire  in 
question.  At  the  close  of  the  evidence  the 
defendant  moved  for  a  directed  verdict,  which 
■was  refused.  The  Jury  returned  a  verdict  in 
favor  of  the  plalntiCt  for  $2,593.  The  de- 
fendant moved  for  a  new  trial,  but  after- 
wards withdrew  the  motion.  From  the  Judg- 
ment on  the  verdict  the  defendant  appeals. 

The  appellant  contends  that  the  evidence 
was  insufficient  to  sustain  the  verdict  In  that : 
First,  there  was  no  evidence  to  prove  the  ac- 
tual cause  of  the  accident  resulting  in  the 
child's  death;  second,  there  was  no  evidence 
of  the  value  of  the  services  of  the  child ;  third, 
there  was  no  evidence  that  appellant  was  neg- 
ligent. 

[1 , 2]  First  The  cause  of  an  accident,  like 
any  other  fact,  may  be  proven  by  circumstan- 
tial evidence.  Here  a  sufficient  cause  of  the 
accident  was  shown,  coupled  with  circum- 
stances strongly  indicating  that  It  was  the 
real  cause.  The  accident  was  sufficiently  ac- 
counted fcNT  as  resulting  from  contact  with 
the  uninsulated  wire.  It  was  not  Incumbent 
upon  respondent  to  negative  every  other  pos- 
Bible  cause.  Fioof  <tf  the  exposed  condition 


of  the  wire,  its  contact  with  the  tree,  ttie  cus- 
tom of  the  children  to  cUmb  the  tree  at  this 
period  of  the  year,  and  the  finding  of  the 
boy  at  the  foot  of  the  tree  bearing  upon  his 
body  fresh  electrical  bums,  made  a  prima 
facie  case  which  could  only  be  overcome  by 
proof  ttiat  the  death  of  the  clilld  resulted 
from  some  other  cause.  The  respondent  was 
not  required  to  prove  the  cause  of  the  acci- 
dent beyond  a  reasonable  doubt,  but  only  by 
*a  preponderance  of  the  evidence.  It  Is  trae, 
as  we  have  often  held,  a  verdict  may  not  rest 
upon  pure  speculation,  but  the  correlative  is 
also  true  that  a  verdict  resting  upon  compe- 
tent evidence  may  not  be  set  aside  upon  pure 
speculation.  Dumas  v.  Walvllle  Lumber  Co., 
64  Wash.  381,  116  Pac.  1091 ;  Sroufe  v.  Mo- 
ran  Bros.  Co.,  28  Wash.  381,  402,  68  Pac.  896, 
58  L.  R.  A.  313,  92  Am.  St  Bep.  847;  Ab- 
rams  v,  Seattle  &  Montana  By.  Ca,  27  Wash. 
507,  512,  68  Pac  7a 

[SI  Second.  The  claim  that  there  wub  a 
fatal  lack  of  proof  In  that  there  was  no  evi- 
dence as  to  the  probabUe  value  of  the  services 
of  the  child  had  he  lived  to  his  majority,  is 
without  merit.  In  such  a  case  it  is  within 
the  province  of  the  Jury,  knowing  the  age, 
health,  and  capacity  of  the  child  and  the  sit- 
uation of  the  parent,  to  form  an  estimate  of 
the  pecuniary  loss  to  the  parent,  present  or 
prospective,  resulting  from  the  death  of  the 
child,  and  thereon  award  substantial  dam- 
ages. Atrops  V.  Costello,  8  Wasli.  149,  35 
Pac.  620;  Atkeson  v.  Jackson  Estate,  72 
Wash.  233,  130  Pac.  102.  In  the  nature  of 
the  case  direct  evidence  of  specific  pecuniary 
loss  would  be  impracticable,  not  to  say  Impos- 
sible. To  hold  that  without  such  direct  evi- 
dence no  recovery  beyond  nominal  damages 
could  be  had,  would  render  nugatory  the  stat- 
ute permitting  a  recovery  for  wrongful  deatli 
(Rem.  &  Bal.  Code,  S  181),  as  appUed  to  the 
loss  of  a  child  of  tender  years.  Ihl  r.  For^- 
Second  Street,  etc.,  R.  B.  Co..  47  N.  T.  817,  7 
Am.  Rep.  450. 

[4]  Third.  The  appellant's  negligence  was 
established  beyond  a  reasonable  doubt  It 
permitted  a  highly  charged  wire  passing 
through  a  tree  In  a  public  alley  where  It 
knew  children  were  wont  to  play  to  become 
uninsulated,  and  so  remain  for  weeks  and,  as 
the  evidence  shows,  possibly  for  years.  It 
%vas  not  only  charged  with  knowledge  of  the 
fact  that  the  insulation  was  wom,  since  the 
undisputed  evidence  s1k>ws  that  any  sort  of 
Inspection  would  develop  that  fact,  but  It 
also  had  actual  notice  of  that  fact  and  bad 
been  wamed  of  the  incident  danger.  It  took 
no  steps  to  remedy  the  situation.  It  is  Idle 
to  argue  that  it  was  the  duty  of  the  city  to 
remove  the  tree,  that  the  sole  negligence  was- 
that  of  the  city  in  allowing  the  tree  to  grow 
up  around  the  wire,  and  that  the  appellant 
was  not  negligent  because  it  was  prohibited 
by  statute  (Rem.  &  Bal.  Code,  {  2659,  subd.  2), 
and  by  an  ordinance  of  the  city  from  cutting, 
girdling,  or  otherwise  Injuring  shade  trees. 
The  arguqient  overlot^  the  plain  fact  that 


Digitized  by  Google 


1056 


168  PACIFIC 


BEPORTEB 


(Wash. 


the  bnm  on  the  tree  was  In  Itself  a  vlolatlcm 
ct  both  statute  and  ordinance.  Moreover, 
neither  statute  nor  ordinance  would  have 
prevented  Qie  appellant  from  securing  from 
the  city  permlssfon  to  trim  or  even  cut  down 
the  tree  if  necessary.  Above  all,  this  argu- 
ment strangely  orerloofcs  the  fact  that  it  was 
the  duty  of  the  appellant  to  see  tiiat  Its  wires 
were  kept  insulated  in  any  event  The  ordi- 
nance under  whidi  alone  it  bad  the  right  to. 
erect  and  maintain  the  power  line  in  this 
public  alley  provides: 

"The  said  wires  shall  be  Insulated  aod  care- 
fully connected  and  fastened  so  as  not  to  coma 
in  contact  with  any  object  through  which  a 
'ground*  could  be  formed." 

Considering  the  dangerous  character  of  the 
agency  Involved,  the  appellant,  in  view  of  all 
the  drcumstances  shown  In  evidence,  was 
guilty  of  gross  negligence.  Temple  v.  Mc- 
Gomb  City  Elec  L.  P.  Co..  88  Miss.  1,  42 
Sooth.  874,  11  U  B.  A.  (N.  S.)  449,  119  Am. 
St.  Rep.  608,  10  Ann.  Cas.  924. 

TbB  Judgment  Is  afflrmed. 

MOHRIS,  C.  J.,  and  MOUNT,  CHADWIGE, 
and  FULLERTON,  JJ.,  concur. 

<»  Waali.  32) 

JOHNSTON  V.  SMITH  et  aL  (No.  128S9:) 

<Bopr«ne  Court  of  Washington.  Dee.  29, 1915.) 

Animals  4=3»27— Ikjubt  to  Hobsbs  Hibso— 
Dahaqxs. 

Where  defendants  who  hired  horses  over- 
worked and  improperly  cored  for  them,  plaintiff, 
who  did  not  work  nis  horses  on  Sundays,  is  not, 
the  horses  after  retnm  having  been  incapable 
of  working  for  some  time,  entitled  to  damages 
for  loss  of  their  use  on  Sundays. 

[Ed.  Note. — For  other  cases,  «ee  Animals. 
Cent  Dig.  {J  70-78;  Dec.  Dig.  «=»27.] 

Department  2.  Appeal  from  Superior 
Court,  Adams  County ;  Bert  B.  Linn,  Judga 

Action  by  William  Johnston  against  War- 
ren Smith  and  othBra  From  a  Judgment  for 
plaintiff,  defmdanfs  appeaL  i^versed  and 
rmanded,  with  diractl<Hi& 

W.  O.  Lewis,  of  Bitnille,  for  appellants. 
O.  EL  Lov^  of  BitavUle,  for  respondent  - 

MAIN,  J.  Srane  time  during  13ie  month  of 
July,  1914,  the  defenduit,  Warren  Smith, 
hired  fnun  the  respondent  foiv  bead  oi 
horaes  to  be  worked  on  a  combination  harves* 
ter  and.  thresher  during  the  harvesting  'sea- 
son for  fh&t  year.  The  compensation  for 
the  use  of  the  horses  was  to  be  at  the  rate 
of  76  cents  per  day  toe  each  horse  while  it 
mts  at  work.  On  the  18th  day  of  August, 
1914,  the  plaintiff  demanded  posaesslim  of 
the  horses,  and  th^  were  returned  to  him 
on  that  day.  Thereafter  tiie  present  actlcm 
was  instituted,  the  plaintiff  claiming  that 
during  the  time  the  horses  were  in  the  pos- 
session of  the  detoidants  they  had  been 
overworked  and  imprc^perly  cared  for,  and 
that  by  reason  thereof  the  plaintiff  has 
been  deprived  of  their  use  for  a  numbw  of 


weeks  after  they  had  been  returned  to  him. 
The  cause  was  tried  to  the  court  without 
a  Jury,  and  resulted  In  a  Judgment  in  fhTor 
of  the  plaintiff  f&r  the  sum  of  $143.25.  From 
this  Judgment  the  defendants  have  anpealed. 

No  question  appears  in  the  case  relatlTO 
to  the  earnings  of  the  horses  during  the  time 
they  were  in  the  possession  ot  tbs  appd* 
lants.  The  principal  questl<Hi  Is  whether 
the  honen  were  overworked  and  lmi»x^>erly 
oared  for  during  the  period  th^  were  uxtder 
hire.  This  is  a  Question  of  fUcb  The  evi- 
dence la  conflicting.  Upm  this  conflicting 
evidence  tihe  trial  court  found  in  fiivw  of 
the  respondent  A  review  of  the  evidOKe 
leads  to  the  ocmclnslon  that  the  trial  courfa 
finding  apon  this  questloa  should  not  be  dis- 
turbed. 

It  is  claimed,  however,  that  ttie  amoont 
of  the  Judgment  Is  too  large  In  that  the 
respondent  was  allowed  damages  at  the  rate 
of  75  cents  per-  day  for  each  horse  daring 
the  period  of  disability,  including  Sundays. 
According  to  the  finding  of  the  trial  court, 
(me  horse  was  disabled  and  unfit  for  work 
from  August  18,  1914,  to  September  2S.  1914; 
one  from  August  IS,  1914.  to  October  1, 1914; 
<Mie  from  August  18, 1914,  to  October  27. 1914 ; 
and  one  from  August  18,  1914,  to  September 
28,  1914;  making  a  total  disability  tor  the 
four  horses  of  191  days,  including  Snndaya. 
Finding  the  ro-isonaUto  value  of  the  use  of 
each  horse  at  75  cents  per  day,  the  damages 
amounted  to  $143.25;  and  this  is  the  amount 
for  which  Judgment  was  entered. 

The  respMident  on  cross-eKamf  nation.  In 
answer  to  a  question,  stated  that  he  did 
not  work  his  horses  on  Sundays.  If  be  did 
not  work  his  horses  on  Sunday,  there  ap- 
pears to  be  no  reason  why  he  should  be 
given  damages  for  the  loss  of  their  use  on 
that  day.  Whether  damages  could  in  any 
event  be  recovered  for  the  loss  of  the  use 
of  the  horses  on  Sunday,  there  is  no  ne- 
cessity here  to  Inquire  as,  under  the  respond- 
ent's own  testimony,  he  was  not  ^titled  to 
compensation  for  that  day. 

Tbe  case  will  be  remanded  to  the  superior 
court,  with  direction  to  modify  the  Judg- 
ment in  accordance  with  the  views  hwein 
expressed.  The  costs  in  this  ooort  will  be 
charged  to  the  respondent 

MORRIS,  a  J.,  and  PAB££B  and  BOI> 
COMB,  JJ.,  ooncor. 


(88  Wash.  Cai 

STATE  V.  SWAPFORD.    (No.  12990.) 

(Supreme  Court  of  Waahhigtou.  Dec  18, 1915J 

L  Cbiuinai.  Law  «=9923— GoMFsmcT  or 
JuBOB— Bias— ATFiDAvrrs. 

A  juror,  who  qualified  on  his  voir  dire  as 
a  fair  and  unbiased  juror  to  try  a  charge  of 
carnal  knowledge  of  a  female  child,  and  who 
was  shown  <m  motion  for  new  trial  to  have  pre- 
viously talked  of  the  charge,  to  have  used  an 
opprobrious  epithet  concerning  defendant,  ami 
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to_  have  said  that  K  he  waa  on  the  Jary  that 
tried  bim  he  would  bet  defendant  would  never 
tet  loo9^  and  whose  counter  affidavits  stated 
that  he  did  not  recall  havinc  made  the  statement 
impated  to  him  bnt  that,  If  he  did,  it  was  baaed 
on  the  BQppoBition  of  defendant  being  proven 
ffuiltjr,  and  attempted  to  show  that  be  did  not 
lotond  to  ooDTict  defendant,  regardless  of  the 
testimony,  w&s  diaqnalified  by  reason  of  his  bias, 
•o  as  to  attaint  the  verdict  of  conviction. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
lAw  Cent  Dig.  ||  2226-22S7:*  Dee;  Dig.  ^ 

2.  CBiMnvAL  Law  «=»1152— Apfbait-DiscbS' 

TION  OP  LOWKB  CODKT— GOHPSTBNOT  OF  Ju- 
KOB. 

Where  there  was  not  a  square  conflict  be- 
tween the  witnesses  aBsaiUnsr  the  competency  of 
a  juror  or  a  reasonable  explanation  or  positive 
and  equivocal  denial  on  bis  part  with  some  sQp- 
porting  circumstances,  the  Suprone  Goort  can 
Interfere  with  the  determination  of  his  compe- 
tency by  the  trial  conrt 

[Ed.  Note.— For  other  cases,  see  Criminal 
nS*]      ■  ^^^^^-^"Ji  «» 

Main.  J.,  dissenting. 


D^rtment  2.  Appeal  from  Saperlor 
Court,  CowUtB  Connty;  Wm.  T.  Darch, 
Judges 

Harry  Swafford  was  coaTicted  of  carnal 
knowledge  of  a  female  cbild,  and  be  ai^Mals. 
Reversed,  and  new  trial  ordered. 

Magill,  McEenny  &  Brash,  of  Kelso,  for 
appellant.  Homer  Eirby,  of  E^lama,  and 
Miller  &  Wilkinson,  of  Vancoaver,  tor  re^ 
apondeut 

HOLCOMB,  J.  Appellant  was  prosecuted 
upon  a  charge  of  carnal  knowledge  of  a 
female  child,  and  convicted.  He  unsuccess- 
fully moved  for  a  new  trial,  and  from  the 
^dgment  and  sentence  on  the  verdict  Iw  ap- 
peals. 

[IJ  There  is  error.  Jaror  Jasperson  qnali- 
fled  on  his  voir  dire  as  a  fair  and  unbiased 
juror  to  try  the  cause.  On  the  motion  for 
new  trial  it  was  shown  by  affidavits  that  this 
Juror,  prior  to  his  being  called  as  a  Juror, 
had  talked  of  the  charge  involved  herein 
and  of  the  defendant,  and  had  used  an  op- 
probrious epithet  concerning  defendant,  and 
•aid,  "If  I  was  on  the  Jury  that  tried  him 
111  bet  he'd  never  get  loose,"  or  words  to 
that  effect  This  statement  is  shown  by  the 
affidavit  of  one  CarroU.  Carroll  later  made 
.a  counter  affidavit,  which  the  prosecution 
presented,  wherein,  although  he  reiterates 
that  the  Juror  made  the  statement  first  men- 
tioned, he  attempts  to  Interpret  it  himself  by 
saying  that  "he  did  not  Intend  to  convey  the 
meaning  that  Jasperson  meant  by  such  state- 
ment to  convict  Swafford  regardless  of  the 
testimony.  Affiant  believes  that  the  state- 
ment made  by  Jasperson,  as  well  as  expres- 
sions of  others  working  in  the  gravel  pit 
[where  the  statement  was  made  by  Jasper- 
son] were  all  based  upon  the  assumption 
that  if  Swafford  were  guilty  of  the  crime 
charged  he  ought  to  be  punished."  But  these 


quall^tns  words  did  not  go  with  the  state- 
ment of  belief  and  intention  charged  to  Jas- 
person, and  the  affiant  was  not  competent  to 
interpret  plain,  unequivocal  language,  mak- 
ing an  unquallfled  statement,  otherwise  than 
as  the  words  plainly  imported.  If  this  man 
made  such  unconditional  statement  of  belief 
and  intention,  he  was  not  a  qualified,  fair, 
and  impartial  Juror  to  try  the  cause.  He 
himself  does  not  unequivocally  deny  having 
made  the  statement  Imputed  to  him,  but  lu 
a  counter  affidavit,  says  only  that  "he  does 
not  recall  having  made  the  statement  imput- 
ed to  him,  but  that  If  he  did,  such  statement 
was  based  upon  the  suppraitlon  of  his  being 
proven  guilty."  Another  person  who  worked 
in  the  same  gravel  pit  at  the  'same  time 
makes  affidavit  that  he  did  not  hear  Jasper- 
son make  such  statement;  another  makes 
affidavit  that  he  heard  the  conversation  al- 
luded to,  but  that  he  cannot  remember  the 
exact  words  used  and  will  not  attempt  to 
make  any  statement  regarding  the  same- 
It  Is  thus  seen  that  the  statement  Is  not  suf- 
ficiently denied,  even  by  the  Juror  himself, 
and  Is  only  attempted  to  be  explained  and 
interpreted  by  mental  reservations  not  at 
the  time  expressed  or  even  intimated. 

In  State  v.  Underwood,  86  Wash.  558,  77 
Pac.  863,  it  was  held  by  this  court  that  It  was 
proper  to  deny  a  motion  for  a  new  trial  up- 
on affldarita  showing  prejudice  on  the  part  of 
a  Juror,  and  that  he  had  willfully  qualified, 
when  the  charge  Is  unequivocally  denied,  and 
is  entirely  overcome  by  other  affidavits  that 
the  charge  of  wlllfol  nUscondnct  of  the  Juror 
was  either  mlstak«ily  or  wrongfully  made. 
The  same  in  effect  was  held  in  State  v.  Mor- 
ettt,  66  Wash.  S37,  120  Pac.  103,  where  the  * 
assailed  Juror  and  one  additional  disinter- 
ested witness  contradicted  the  assailing  tes- 
timony and  explained  It  away. 

In  Heasley  v.  Nichols,  88  Wash.  485,  80 
Pac  769,  a  (dvU  case,  a  person,  before  he 
was  called  as  a  juror,  had  discussed  the  case, 
expressed  an  opinion,  and  then  stated:  "I 
would  like  to  get  on  the  Jury,  for  I  would 
give  her  all  she  sued  for  and  •  *  • 
more."  These  statemmta  were  not  denied. 
This  xsmrt  said: 

It  is  plain  that  this  juror  was  disqualified 
by  reason  of  his  Mas  and  prejudice.  He  con- 
cealed the  fact  and  by  reason  of  his  misrepre- 
sentations was  taken  and  permitted  to  sit  upon 
the  jury.  Both  sides  to  the  controversy  were 
entitled  to  twelve  lawful  and  unbiased  jurors  to 
try  the  questions  of  fact  in  the  case.  When  it 
was  shown  to  the  court  that  one  of  the  twelve 
selected  was  unfit  to  sit  as  a  juror,  either  party 
deeming  himself  aggrieved  was  entitled,  as  a 
matter  of  right  to  a  new  trial." 

If  that  be  true  in  a  civil  ease,  how  much 
more  true  and  more  important  in  a  criminal 
case,  especially  where  the  crime  charged  is 
of  a  most  heinous  nature.  Appellant  was 
entitled  by  the  law  of  the  land  to  a  fair  and 
Impartial  trial  by  twelve  Jurors  who  were 
Indifferent  and  unbiased  toward  him  and 
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tbe  cbarge  against  him  Individually.  When 
It  was  shown  by  competent  and  positive  tes- 
timony, and  only  partially  denied  and  re- 
servedly plained  by  the  Jnror,  that  one 
juror  was  not  Indifferent  and  Impartial,  but 
had  a  posiUve  and  declared  opinion  and  a 
disclosed  Intention  regarding  the  case  should 
he  become  a  Juror,  It  cannot  be  Uc^tly  passed 
or  ignored. 

[2]  It  Is  said  by  re^ndent  that  this  Is  a 
question  of  fact  which  the  trial  court  passed 
upon  and  determined  as  such,  and  the  cases 
heretofore  cited  and  others  are  relied  upon 
to  sustain  the  action.  Bat  it  is  not  here  a 
BQuare  conflict  between  the  witnesses  assail- 
ing tile  juror  and  a  reasonable  explanation 
or  positive  and  unequivocal  denial  on  his 
part,  with  some  suppottli^  evidence  or  cir- 
cumstances, upon  the  determination  of  which 
by  the  trial  court  we  would  not  interfere. 
As  we  tiave  said,  the  statement  showing  biaa 
on  the  part  of  thla  Juror  is  not  positively 
denied,  and  is  only  qualified  by  an  explana- 
tion of  wtuLt  he  really  meant  in  the  face  of 
Ills  positive  and  unequivocal  woi^  His 
prejudgment,  bias,  prejudice,  and  Intention 
were  therefore  established ;  at  least,  to  such 
an  extent  as  to  attaint  tiie  verdict 

Judi^nent  reversed,  and  a  new  trial  or- 
dered. 

MORRIS,  a  J.,  and  BAUSMAN.  and  PAR- 
KBR,  JJ^  concur. 

MAIN,  J.  (dissenting).  I  think  this  case 
fnlls  within  the  rale  of  the  cases  of  State  v. 
Underwood,  36  Wash.  668,  T7  Pac.  863,  and 
State  V.  Moretti,  66  Wash.  637,  120  Pac  102, 
'  and  does  not  come  within  the  rule  of  the  case 
of  Heasley  v.  Nldiols,  38  Wash.  486.  80 
Pac  760.  Tbe  question  Is  not  whether  the 
juror,  had  previously  made  statements  based 
upon  rumors  which  were  derogatory  to  the 
appellant,  bat  whether  the  juror  was  biased 
or  prejudiced  against  tbe  appellant 

Thla  case  Is  distinguishable  from  the  Heas- 
iey  Case  in  this :  In  that  case  the  juror  npon 
his  voir  dire  concealed  the  fact  of  his  bias 
and  prejudice,  and  by  reason  of  his  misrep- 
/esentatlons  was  taken  ^nd  permitted  to  sit 
upon  the  jury.  In  this  case  the  juror  Jas- 
person  did  not  conceal  anything  upon  his  ex- 
amination npon  the  voir  dire,  but  stated  posi- 
tively that  he  was  able  to  and  would  give  tbe 
appellant  a  fair  and  impartial  trial.  In  ad* 
dition  to  this  the  affidavits  showing  bias  and 
prejudice  In  tbe  Heasley  Case  were  not  de- 
nied. In  this  case,  Jasperson,  while  not  un- 
equivocally denying  that  he  made  the  state- 
ment charged  to  him,  did  deny  that  he  bad 
any  memory  of  making  such  a  statement 
Obviously,  if  he  had  no  memory  of  the  state- 
ment It  cannot  well  be  said  that  he  was 
biased  and  prejudiced  against  the  defendant 
by  reason  of  having  made  it  If  he  did  make 
it   Whatever  was  said  was  based  upon  ru- 


mors prevalent  at  the  time  the  crime  Is  al- 
leged to  have  been  committed. 

It  does  not  seem  to  me  that  the  verdict  of 
a  Jury  should  be  overturned  because  one  of 
the  jurors  may  tiave  previously  made  a  state- 
ment based  upon  rumors,  which  statement 
at  tbe  time  he  qualified  as  a  juror,  had  dis- 
appeared from  his  memory.  As  alread; 
stated,  the  juror  having  no  memory  of  the 
previous  statem^t  charged  to  him.  his  ver- 
dict could  not  be  Influenced  thereby ;  and  It 
ought  not  to  be  sufficient  to  operate  to  im- 
peach tbe  verdict 

For  the  reasons  stated.  I  am  unable  to  con- 
cur in  1^  majority  opinion,  and  therefore 
dissent 

(89  Wash.  IT) 
STATE  V.  I/IBBY.  (No.  12768.) 
(Supreme  Court  of  Waahingtmi.  Dee.  29. 191S.> 

1.  Labcent  «=>55— Stb:aijno  Caitlk  nou 
Open  Hanqb— Sutficiknct  or  Evidence. 

Evidence  in  a  proeecuti<Hi  ior  stemling  cat- 
tle from  open  range  held  snffideat  to  sostain  a 
conviction. 

[Ed.  Note.— For  oUiw  caaes,  see  Laroenj, 
Cent.  Dig.  U        164, 16B,  167-169;  Dec  Dig. 

*s>55.] 

2.  Criminai,  Law  «»564~Venue— Proof. 

tlpon  infomiation  in  Okanogan  coonty,  tca- 
timony  clearly  showing  that  tbe  crime  charged 
was  committed  in  that  county,  so  that  tbne 
could  bare  been  no  doubt  in  the  minds  of  the 
jury  as  to  the  place  of  tbe  crime,  was  suffident 
proof  of  venue. 

[Ed.  Note.— For  other  caiee,  ms  CMminal 
Law.  Gent  Dig.  U  726.  1277-1284;  Dec  Dfft. 
«»564.] 

3.  Labcbnt  «=»40— Informatiom— VABIAIcm. 

ITpon  inforraatioQ  under  Rem.  &  Bal  Code, 
I  2606,  Bubd.  4,  declaring  any  person  stealing 
or  ap^priating  neat  cattle  from  any  range  to 
be  guilty  of  grand  larceny,  alleging  ownership 
in  an  unknown  person,  evidence  not  establishing 
the  ownership  of  tbe  calf  which  was  killed  and 
appropriated  was  not  a  variance. 

{Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  EHg.  H  102-126,  160;  Dec  Dig.  «=>40.] 

Department  2.  Appeal  to>m  Superior 
Court,  Okanogan  Conn^;  W.  O.  Chapman, 

Judge. 

James  Libby  was  convicted  of  stealing 
one  head  of  neat  cattle  from  <^>en  range, 
and  he  appeals.  Affirmed. 

Smitfi  &  Oresham,  of  Okanogan,  for 
pellant  Clias.  A.  Johnson,  of  Okanogan,  for 

the  State. 

MAIN,  J.  On  November  16,  1914,  the  de- 
fendant was  diarged  by  information  with 
tbe  crime  of  stealing  from  the  open  range 
and  appropriating  to  his  own  use,  "one  head 
of  neat  cattle,  to  wit  one  calf,  the  property 
of  another,  the  true  owner  of  said  calf  be- 
ing unknown  to  said  prosecuting  attorney." 
The  trial  resulted  in  a  verdict  of  guilty. 
From  the  judgment  entered  upon  tbe  ver- 
dict and  the  sentence  imposed  thia  aEq;ie«l  Is 
prosecuted. 

[1]  It  is  first  claimed  that  the  evidence  Is 
insufficient  to  sustain  a  oonvlction.  Testify- 
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Ing  In  bis  own  l)ebalf  tbe  defendant  admit- 
ted tbe  Ulllng,  bntcbeiinK,  and  taking  of  tbe 
meat  of  tbe  calf  to  bis  own  hom&  Tbe  evi- 
dence  also  sbows  tbat  a  porUon  of  tbe  car- 
cas  bad  been  buried  for  tbe  purpose  of  arold- 
Ing  any  sosplclon  tbat  bis  nel^bora  mlgbt 
haT&  Tbe  arresting  oflloer  testified  tbat  tbe 
defendant  stated  to  blm  ttiat  if  be  bad  not 
anteared  so  soon,  all  the  evidence  at  tbe 
place  where  ttie  calf  was  killed  would  have 
Ijeea  obliterated,  and  nothing  would  bave 
been  known  about  it,  or  words  to  Uiat  effect 
The  aiK»ellant,  In  explanation  of  bis  conduct, 
claimed  that  tbe  c^f  had  been  shot  by  mis- 
take believing  It  to  be  a  deer,  and  that  be  in- 
toided  to  SMk  out  the  owner  and  make  com- 
pensation. Further  dlscnsslon  of  the  evl- 
denoe  is  unnecessary  as  It  was  abundantly 
sufficient  to  sustain  the  conviction  Groom 
State,  71  Ala.  W ;  Lundy  v.  State,  60  Oa. 
14S;  Wllbum  v.  Territory,  10  N.  M.  402,  62 
Pac.  968;  Coombes  v.  State.  17  Tex.  App. 

2sa 

[2]  It  is  suf^ested  tbat  tbe  state  tailed  to 
prove  tbe  venue  as  laid  in  tbe  information. 
No  witness  was  asked  tbe  direct  question 
whether  tbe  crime  was  conunitted  in  Okano- 
gan county.  But  tbe  testimony  sbows  clear- 
ly that  it  was  there  committed,  and  that 
there  could  have  been  no  doubt  In  tbe  minds 
of  tbe  jury  as  to  tbe  situs  of  tbe  crime. 
This  is  sufficient  proof  of  venue.  State  v. 
Kincaid,  68  Wash.  273.  124  Pac.  6S4;  State 
T.  Chin  Sam,  76  Wasb.  612,  136  Pac.  1146. 

[S]  Finally  It  Is  contendM,  and  this  seems 
to  be  tbe  principal  point  urged,  tbat  there 
was  a  variance  between  tbe  allegations  of 
tbe  information  and  the  proof,  In  this :  Tbat 
the  infonnation  allied  ownership  in  an  un- 
known person;  and  It  is  claimed  tbat  tbe 
evidence  shows  individual  ownershiiK  The 
information  was  based  upon  Rem.  &  Bal. 
Code,  I  2605,  subd.  4.  According  to  this 
statute  every  person  who  shall  steal,  unlaw- 
fully obtain,  or  appropriate  "from  any  range 
or  pasture  •  •  •  one  or  more  head  of 
neat  cattle  •  *  •  sliall  be  guilty  of  grand 
larceny."  TbeTe  Is  no  substantial  evidence 
as  to  the  ownership  of  the  calf  which  was 
killed  and  appropriated. 

Upon  cross-examination  tbe  arresting  offi- 
cer expressed  the  opinion,  in  answer  to  one 
Question,  that  tbe  calf  belonged  to  the  Little- 
Wetzel  Company.  Upon  redirect  examina- 
tion, however,  he  stated  posltivdy  that  be 
did  not  know  the  ownership  of  tbe  calf. 
This  evidence  was  obviously  not  sufficient  to 
estaldi^  ownership. 

Counsel  for  the  appellant  seek  to  support 
tb^  argument  as  to  a  variance  by  a  quota- 
t!oh  from  the  opinion  of  the  trial  court  when 
rnllng  upon  the  appellant's  motion  for  a  di- 
rected verdict.  In  the  quotation  set  out  in 
tbe  appellant's  brief  appear  these  three 
sentences : 

*'I  think  tbat  the  court  should  hold  as  a  mat- 
ter of  law  that  the  ownership  has  been  proven. 


The  ownership  has  been  virtually  disclosed.  We 
cannot  presume  that  the  state  owned  the  prop- 
arty." 

What  the  court  In  this  connection  actual- 
ly said  was: 

"I  think  that  tbe  court  should  not  hold  as  a 
matter  of  law  that  the  ownership  has  been  prov- 
en. The  ownership  has  not  been  assuredly  dis- 
closed. We  cannot  presume  that  tbe  state  knew 
who  owned  tbe  property." 

Tbe  language  as  quoted  in  tbe  appellant's 
brief  conveys  tbe  opposite  meaning  from 
tbat  at^ally  used  by  the  court  The  tak- 
ing of  sudi  liberties  with  tbe  record  cannot 
be  justified. 

Tbe  judgment  wUI  be  affirmed. 

MORRIS,  a  J.,  and  HOLGOMB  and  PABr 
KER,  JJ.;  concur. 


<sa  Wash.  M) 

DUNN  et  ux.  V.  PUGET  SOUND  TRACTION, 

LIGHT  A  POWER  CO.    (No.  12777.) 
(Supreme  Court  of  Washington.     Deb  81, 
1918.) 

1.  Cabbzebs  «=>247— Injubibs  to  Passknobbs 

— ^AOnONS — InSTBU<?IION8— PASaEHUBB. 

In  an  action  by  plaintiff,  claiming  to  have 
been  a  passenger  upon  defendant's  street  car, 
it  was  error  to  instruct  that  one  becomes  a 
passenger  on  a  street  car  when  he  approaches 
the  car  in  snch  a  way  or  manner  that  the  con- 
ductor in  charge  of  the  car,  in  the  exercise  of 
reasonable  care,  should  ascertain  that  such  per- 
son intends  to  board  the  car. 

[Ed.  Note.<~For  other  eases,  see  Carriers, 
Cent.  Dig.  Sg  984r^;  DecTDig.  «»247.] 

2.  Cabbiebs  ^^320  —  Injubibs  to  PasSBH- 
OBBs— Actions— Questions  fob  Jubt. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  to  plaintiff,  claiming  to  have 
been  a  passenger  on  its  cars,  tbe  question  wheth- 
er the  mjureo  person  was  in  &ct  a  passenger 
is  for  tbe  jury. 

[Ed.  Note, — For  other  cases,  see  Carriers, 
Cent.  Dig.  $}  1118,  1128.  1149,  1153,  1160, 
1167,  1179,  1190,  1217,  1233,  1244,  1248, 
1315-1325;  Dec  Dig.  <S=>320.] 

3.  TBIAI.  ^=>2B6  —  INSTBUCTIOMS  —  CUKB  OW 

Ebbob. 

Where  plaintiff  claimed  to  have  been  a  street 
ear  passenger  and  the  court  instructed  tbat  one 
became  a  passenger  when  he  approached  the 
car  with  tne  purpose  of  boarding  it,  and  tbe 
conductor,  in  the  exercise  of  reasonable  care, 
should  have  known  that  he  intended  to  board  it, 
and  later  instructed  that  one  attempting  to 
board  a  street  car  did  not  become  a  passenger 
unless  the  attempt  was  made  while  the  gates 
were  open,  and  tbat  the  fact  that  one  par- 
tially succeeds  in  boarding  a  car  after  tbe  gates 
were  closed  did  not  make  him  a  passenger, 
the  later  correct  instruction  did  not  cure  the 
error  in  giving  the  Incorrect  instruction. 

[Ed.  Note.— 'RV>r  other  cases,  see  Trial.  Cent 
Dig.  Si  705-718,  715,  Tie.  718;  Dec.  Dig.  «=» 
296.] 

Department  1.  Ai^wal  from  Suirerior 
Court,  King  County;  John'  Bk  Humphrtes^ 
Judge. 

Action  1^  John  W.  Dunn  and  wife  against 
the  Paget  Sound  Traction,  Llg^t  ft  Power 
Ct>mpany.  B^m  judgment  for  plalntUte,  de- 
fendant appeals.    Reversed  and  remanded, 

with  directions. 
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James  B.  Howe,  of  Seattle,  for  appellant 
Brady  &  Bummena,  of  Seattle,  for  respond' 
ents. 

MAIN,  J.  This  la  an  action  for  penKmal 
Injariea  alleged  to  bave  been  received  by  the 
plAlntUr  Jane  A.  Dunn  on  or  abount  January 
10,  1014,  while  in  tbe  act  of  boarding  one  of 
tbe  defendant'a  atreet  cara.  Tbe  trial  of  the 
caae  resolted  In  a  Terdict  and  Judgment  in 
fiiTor  ot  tbe  plalntlfbL 

Tbe  plabitiffs'  evidence  was  to  tb»  ^Eect 
that  after  the  defendant's  street  car  came  to 
a  stop  at  Second  avenue  and  Pike  street,  In 
the  ctl7  of  Seattle,  for  the  purpose  of  taking 
on  passengers,  and,  after  other  passengers 
bad  boarded  the  car  and  while  tbe  gates  were 
still  open,  Mrs.  Dnnn  got  upon  tbe  first  step 
ot  the  car  and  was  In  the  act  of  imtting  her 
foot  on  the  next  step,  when  the  car  started, 
and  she  was  thrown  to  the  pavement  and  sus- 
tained the  Injuries  of  which  sbe  complains. 
Accwdlng  to  tbe  defendants  evidence  the 
car  had  sti^ped  at  Second  avenue  and  Pike 
street,  and,  after  some  passengers  had  gotten 
aboard  and  others  bad  gotten  off,  tbe  en* 
trance  gates  were  closed,  and  the  motorman 
was  giv^  tbe  signal  to  go  aliead,  but  that  tbe 
ear  stood  tor  a  few  seconds,  probably  on  ac- 
count of  the  passing  traflSi^  and  while  the 
conductor  was  issuing  transfers  and  his  bade 
was  turned  to  tbe  dosed  gate,  the  car  was 
started ;  and,  after  it  had  moved  four  or  five 
feet,  Mrs.  Dunn  was  observed  lying  on  the 
pavement,  approximately  seven  feet  from  the 
car. 

[1]  In  submitting  the  cause  to  the  Jury  the 
trial  court,  in  at  least  two  instructions,  told 
the  Jury  that  in  law,  one  becomes  a  passen- 
ger on  a  street  car  when  be  approaches  the 
car  In  such  a  way  or  manner  that  the  condoo- 
tor  in  diarge  of  the  car.  In  tbe  exercise  of 
reasonable  care,  should  ascertain  that  such 
person  Intends  to  board  tbe  car.  So  Instruct- 
ing the  Jury  was  error.  Baltimore  Traction 
Co.  V.  State,  78  Md.  409,  28  Aa  397 ;  Dono- 
van V.  Hartford  Street  By.  Co.,  66  Conn.  201, 
S2  AtL  350,  29  U  R.  A.  297;  Duchemln  v. 
Boston  Elevated  By.  Ca,  186  Mass.  353,  71 
N.  £L  780,  66  L.  U.  A.  980,  140  Am.  St  Rep. 
580,  1  Ann.  Cas.  603. 

[21  WhUe  as  stated  In  4  B.  a  L.,  p.  1037. 
it  is  probably  "impossible  to  give  an  exact 
formula  prescribing  tbe  acts  necessary  to 
create  the  relation  of  carrier  in  such  cases," 
yet  it  Is  not  necessary  In  this  case  to  attempt 
to  state  the  exact  rule  by  which  in  all  cases 
it  can  be  determined  whether  the  relation  of 
-carrier  and  passenger  existed  or  not  If  the 
facts  are  as  testified  by  the  witnesses  for  the 
respondents,  under  all  authority  Mrs.  Dunn 
was  a  passenger  at  the  time  she  received  tbe 
injury.  On  the  other  band,  if  the  facts  are 
as  testified  to  by  the  witnesses  for  the  appel* 
lant,  there  is  no  authority  under  which  she 
would  be  a  passraiger.   Ilils  conflicting  evi- 


dence presents  a  simple  que8tl<ni  for  the  Jury 
to  determine.  Tbe  questiw  could  easily  have 
been  presented  in  a  brief  and  pointed  In* 
structlon. 

[3]  It  is  true  that  in  other  InatroctionB  the 
Jury  was  told  that  a  person  attemptinc  to 
board  a  street  car  does  not  become  a  passen- 
ger unless  such  attempt  is  made  while  the 
gates  are  open;  and  tbe  fact  that  one  par- 
tially succeeds  in  boarding  the  car  after  the 
gates  are  closed  for  the  purpose  ot  permitting 
the  car  to  proceed  m  its  way  does  not  make 
sudi  peraon  a  passenger.  Under  tbe  instruc- 
tions thus  given  to  the  Jury,  InconsisteDt 
rules  were  stated  by  which  the  appellant's 
liability,  if  it  existed,  was  to  be  measured. 
The  giving  of  Inconsistent  Inatructiona  tends 
to  confuse  the  Jury;  and  the  fact  that  one 
instruction  may  correctly  state  tbe  law  as 
applicable  to  ooe  theory  ct  tbe  case  does  not 
necessarily  cure  tbe  error  caused  an  in- 
consistent and  erroneous  statement  of  tbe 
law.  Paysse  v.  Paysse,  84  Wasli.  3(0,  146 
Pac.  840 ;  Johns<m  v.  Hitman,  153  Pac  331. 

The  Judgment  will  be  reversedt  &nd  the 
cause  remanded,  with  direction  to  tin  snpe* 
rior  court  to  grant  a  new  trlaL 

MOBBIS,  a  J.,  and  HOIiOOMB,  PABKE% 
and  MAAa,  JJ.,  concur. 

""""^  m  WaMh.  X) 

GGOBGB  W.  H.  WHITE  INV.  CO.  Xm- 

MABGO  et  ux.   (No.  12809.) 
{Supreme  Court  of  ' Washington.  Dec  30, 1915.) 

Tendob  and  Pubchaskb  «s»187— Bbkach  or 
CoNTBAor— Waives. 

Where,  when  defendants  first  made  d^olt 
in  their  payments  on  a  contract  for  the  pnrdiaM 
of  land  upoD  installmentB,  plaintiff  instituted 
an  action  which  was  settled  by  agreement  on 
payment  of  the  amount  past  due,  plaintiff  did 
not  waive  compUance  with  the  contract,  and  de* 
fendants,  thereafter  defaulting,  cannot  defeat  aa 
action  on  the  ground  that  they  were  no  looger 
required  to  make  payments  according  to  the 
contract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  HO,  874.  87S;  Dcb 
Dig.  «=»187.1 

Department  1.  Appeal  tnnn  Stverlor 
Court,  King  County ;  B.  B.  Alb^tson,  Judge. 

Actlm  by  the  George  W.  H.  White  Invest* 
ment  Company  against  Frank  Demarco  and 
wife.  From  a  Judgment  for  plalutlfr,  de- 
fendants appeaL  Afilrmed. 

Blaine  &  Klnne,  of  Seattle,  for  appellants. 
Bobert  A.  Devers,  of  Seattle,  for  respondent 

MOUNT,  J.  This  action  was  brought  to 
quiet  title  to  certain  lots  In  an  addition  to 
the  city  of  Seattle.  On  the  trial  of  tbe  case 
tbe  court  made  findings  and  entered  a  de- 
cree in  favor  of  the  plaintlfC.  The  defendants 
have  appealed. 

It  appears  that  on  September  20, 1912,  the 
appellants  entered  into  a  contract  with  the 
respondent  by  which  the  app^lants  agreed 
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to  ptircliase  the  property  in  qnestion  for  the 
Bum  of  $2,00a  The  contract  recites  that 
¥100  was  paid  at  the  time  the  contract  was 
entered  into;  $120  was  to  be  paid  on  the 
IStt^  of  October,  1912;  and  thereafter  $20 
per  month  was  to  be  paid  on  the  first  day  of 
each  month  until  the  full  purchase  price 
was  paia.  The  conbact  also  provided  that 
time  was  of  tlie  essence  of  the  contract; 
snd  iQ  case  of  teUnre  of  the  appellants  to 
make  the  payments  agreed  upon,  that  all  the 
payments  theretofore  made  should  be  for- 
feited, and  the  conttact  teimlnated. 

After  the  omtract  was  entered  into,  and 
sereral  payments  bad  been  made,  the  appel- 
lants defaulted*  and  an  actlcni  was  brought 
by  the  respondent  to  terminate  the  contract 
mieteapon  by  agreement  of  the  phrties  the 
batik  payments  were  made  and  that  action  was 
dismissed.  Afterwards  the  appellants  were 
again  In  deftiult;  and  after  a  demand  had 
been  made  upon  them,  and  a  refusal  to  pay, 
this  action  was  brought. 

The  <»ily  defense  attempted  to  be  made 
was,  that  at  the  time  the  contract  was 
enterbd  into,  as  a  part  of  the  consideration 
therefor  the  appellants  gare  to  the  rrapond- 
ent  a  gnltclalm  deed  of  certain  other  prop- 
erty ;  and  that  the  respondent  agreed  to  pay 
an  indebtedness  thereon  amounting  to  some 
$3,600;  that  the  respondent  neglected  to 
pay  any  part  of  that  sum,  and  therefore  had 
DO  right  to  terminate  this  contract 

The  evidence  is  oterwhelmtng,  to  the  effect 
tbat  the  respondent  did  not  enter  into  an 
agreement  with  the  appellants  to  take  the 
piece  of  property  belonging  to  the  appellants, 
or  to  pay  the  liens  against  It  amounting  to 
some  $3,600,  or  any  other  sum.  That  agree- 
ment If  any  was  ever  made,  was  not  made 
with  the  respondent,  or  any  one  for  It  The 
evidence  also  very  clearly  shows — in  fact 
it  is  not  disputed — that  the  appellants  were 
in  default  in  the  payments  nnder  the  contract 
for  the  purchase  of  the  lots  In  question; 
and  that  they  had  refused,  after  demand, 
to  make  any  farther  payments  thereon. 

The  appellants  argue  in  their  brief  that 
because  the  respondent  accepted  payments 
after  default  had  been  mad^  that  the  re- 
spondent is  not  now  entitled  to  hold  the  ap- 
pellants strictly  to  the  terms  of  the  contract 
But  as  we  have  seen  above,  the  only  time  the 
respondent  acc^ted  payments  In  default  was 
after  an  action  had  been  brought  to  set 
aside  the  contract  That  action  was  settled 
by  agreement  by  payment  of  the  amount  then 
past  due,  and  the  action  was  then  dismissed. 
After  that  time  the  ai^ellants  were  again  in 
default,  and  refused  upon  notice  to  make 
further  payments.  This  fact  takes  the  case 
out  of  the  mle  contended  for  by  the  appel- 
lants, that  the  respondent  has  waived  the 
terms  of  the  contract  by  a  course  of  conduct 
Donglas  r.  Hanbury,  66  Wash.  63,  104  Paa 


1110,  134  Am.  St  Kep.  1096;  Rose  v.  Bun- 
dall,  150  Pac.  614.  The  evidence  convinces 
us,  as  It  convinced  the  trial  court,  that  the 
respondents  at  all  times  insisted  upon  a 
compliance  with  the  terms  of  the  contract, 
and  tbat  the  appellants  were  in  default  and 
had  refused  to  make  further  payments  under 
the  contract  The  respondent,  for  that 
reason,  was  entitled  to  have  the  contract 
set  aside,  and  a  decree  quieting  title. 
The  Judgment  must  therefore  be  affirmed. 

MORRIS,  a  J.,  and  OHADWICE,  VXJh- 
LEBTON,  and  EMJS,  33^  concur. 

(88  Wash.  634) 

MAPLEWOOD  TARM  CO.  t.  CITX  OP 

SEATTLE.    (No.  12650.) 

(Supreme  Court  of  Washington.    Dec;  18, 
1015.) 

L  Watbob  AlTD  Waisb  Gouboes  4=9206  — 
PUBUO  WOBES— BBBAXinO  OV  DaU— "ACT 

OF  God"— LlABIUTT, 

Where  defendant  city  constructed  a  dam 
across  a  river  so  as  to  impouod  a  source  city 
water  supply,  and  erected  a  luperstructore  to 
increase  the  storage  capacity,  a  flood  or  freshet 
BO  extraordinary  or  unprecedented  that  it  could 
not  have  been  reasonably  anticipated  or  guard- 
ed against  by  the  exerdae  of  oidinary  care,  re- 
Bulting  in  the  breaking  of  the  Buperstructura 
and  the  flooding  of  plaintiff's  farm,  was  an  "act 
of  God,"  relieving  the  city  of  liability  for  dam- 
ages. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water^  Courses,  Cent  Dig.  |  300;  Dec.  Dig. 

For  other  definition^  see  Words  and  Phrases, 
First  and  Second  Series,  Act  of  GodJ 

2.  Watebs  and  Watib  Ooubsbs  «^20S  — 

CoNSTBUCnON  OF  PUBUO  WOBKS— DAIC— 
NBOUOBHf^E. 

In  the  construction  of  the  superatrueture 
upon  such  dam,  the  city  was  required  to  exeitdse 
reasonable  and  ordinary  care  bo  as  to  prevrat  it 
being  swept  away. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  800;  Dec  Dig. 
«S=>208.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Mitchell  QUliam,  Judge. 

Action  by  the  Maplewood  Farm  Company 
against  the  City  of  Seattle.  Judgmeat  Ua 
defendant,  and  plaintiff  appeals.  Affirmed. 

Farrell,  Kane  &  Stratton  and  Blato  &  Wil- 
liams, all  of  Seattle,  for  appellant  Ja&  B. 
Bradford  and  Ralph  8.  Pierce,  both  of  Seat- 
tle, for  respondent 

MAIN,  J.  The  plaintiff  brought  this  ac- 
tlcm  for  the  purpose  of  recovering  damages  to- 
hls  farm  lands  by  the  flood  waters  from  Ce- 
dar river.  This  river  rises  in  the  Cascade 
Mountains  and  flows  In  a  westerly  direction. 
During  the  year  1908  the  dty  of  Seattle  con- 
structed a  dam  across  the  river  some  miles 
above  where  the  plalntifTs  farm  is  located. 
The  water  impounded  by  the  construction 
of  this  dam  was  the  source  of  the  city's  wa- 
ter supply.    During  the  year  1909  a  super* 
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structure  of  approximately  five  feet  In  height 
was  erected  upon  the  t<*  of  the  dam  as  con- 
structed during  the  year  1903.  The  purpose 
of  this  superstructure  was  to  Increase  the 
storage  capacity  of  the  Impounding  basin. 
On  November  19,  1011,  the  superstructure, 
by  reason  of  the  flood  conditions,  was  swept 
away,  thus  releasing  a  large  volume  of  wa- 
ter, which  flowed  down  Cedar  river  over  and 
upon  the  lands  of  the  plaintiff,  thereby  doing 
the  damage  for  which  this  action  was  Insti- 
tuted. 

The  plaintiff  in  its  complaint  predicates  its 
cause  of  action  upon  alleged  negligence  In  the 
construction  of  tbe  superstructure.  The  city 
Id  its  answer  denies  negligence,  and  alleges 
affirmatively  that  the  flood  conditions  obtain- 
ing at  the  time  the  superstructure  gave  way 
were  unusual  and  unprecedented,  and  tliat 
the  damages,  If  any,  which  the  plaintiff  sus- 
tained were  caused  by  the  act  of  God.  The 
allegations  of  tills  affirmative  defense  were 
denied.  The  cause  was  tried  to  a  Jury,  and 
resulted  In  a  verdict  in  favor  of  tbe  d^end- 
ant.  A  Judgment  having  been  entered  apra 
ttie  verdict,  the  plaintiff  appeals. 

[1]  Tbe  controlling  question  upon  this  Ap- 
peal is  whether  the  trial  court  erred  in  sub- 
mitting the  cause  to  the  Jury.  In  the  In- 
struction defining  what  Is  meant  by  the  "act 
of  God,"  tbe  Jury  were  told  that  by  the  use 
of  that  term  Is  meant  those  events,  accidents, 
or  manifestations  of  nature  which  proceed 
from  natural  causes,  and  which  are  unusual 
and  unprecedented  in  character,  and  "which 
cannot  be  reasonably  anticipated  or  guarded 
against  by  the  exert^  of  ordinary  care  and 
prudence,"  such  as  extraordinary  floods, 
freshets,  earthquakes,  cydones,  lightnings, 
etc.  The  Jury  were  further  told  that,  If  the 
flood  or  freshet  in  question  was  so  extraor- 
dinary, unusual,  or  unprecedented  in  charac- 
ter that  it  could  not  have  been  reasonably 
anticipated  or  guarded  against  by  tbe  exer- 
cise of  ordinary  care,  then  the  dty  would  uot 
be  liable  for  the  damages  occasioned  to  the 
appellant's  farm. 

[2]  In  the  instruction  defining  negligence 
the  degree  of  care  which  the  dty  was  held 
to  in  building  tbe  superstructure  was  that 
of  reasonable  and  ordinary  care.  The  ap- 
pellant requested  an  instruction  which  Im- 
posed upon  the  dty  a  higher  degree  of  care 
than  that  of  ordinary  care  in  the  constructiou 
of  the  superstructure.  Tbe  instructions  glv- 
ea  correctly  state  the  law.  The  objection 
urged  against  them,  which  Is  prindpally  that 
the  dty  Is  not  held  to  a  sufficiently  high  de- 
gree of  care,  is  met  by  the  cases  of  Kuhnls  r. 
Lewis  River  Boom  &  Logging  Co.,  61  Wash. 
196,  98  Pac.  655,  and  Topping  v.  Great  North- 
em  Railway  Co.,  81  Wash.  166, 142  Pac:  425. 

The  Judgment  will  be  affirmed. 

HORRIS,  a  J.,  and  ELUS,  HOLOOMB, 
and  PARKER,  JJ.,  concur. 


(8S  WMb.  ew> 

VANSANT  V.  HARTBIAN  et  at  (No.  127T0.) 
(Supreme  Court  of  WasbingtiHi.  Dec  18, 1915.) 

1.  Trial  «=>405— Findinos— EIxosptions- 

Where  the  coDdusions  do  not  follow  from 
the  findings,  no  exceptions  to  the  findings  are 
necessary. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  H  963-966,  967;  Dec  Dig.  «=»405J 

2.  Ljuvdlobp  and  Tenant  «=381— MoBroAaB 

OF  I^EASBHOLD — ESTATES  OF  PaBTIES. 

The  owner  of  real  property  leased  it  for  50 
years,  with  an  option  to  parchase  within  10 
yeare  from  tbe  date  of  the  lease,  reserving  a 
mcQtbly.  rental,  requiring  the  lessee  to  pay  all 
taxes,  etc,  durio^  the  term,  and  permittiiig 
the  lessee  to  place  miprovements  on  tbe  premises 
to  remain  his  property  daring  tbe  term,  witli 
right  of  removal  at  its  expiration.  The  lessee 
assigned  a  part  interest  to  plaintiEE,  who  ad- 
vanced money  for  improvemaits,  and  reccmveyed 
his  interest  to  the  lessee,  who  then  executed  m 
note  to  plaintiff  secured  by  a  mortgage  of  the 

Eroperty  described  in  the  lease,  toother  with  all 
is  rights  therein,  including  ue  improvements. 
Thereafter  tbe  lessee  and  ma  assignee  procured 
another  to  purchase  from  the  omier  U>  hi*  own 
name  and  to  execute  a  declaration  of  tmat  that 
on  repayment  he  would  convey  to  the  lessees, 
who  gave  him  their  note.  Plaintiff,  not  then 
knowing  of  the  trust,  joined  tbe  lessees  and  tbe 
trustee  as  defendants,  foredosed  bb  mortgage  by 
decree  for  sale  of  the  lease  and  estate  thereby 
created,  and  purchased  and  received  a  sherifB 
deed  following  the  decree.  Eeldj  that  the  mort- 
gage covered  only  tbe  leasehold  mtereat,  so  that 
plaintiff  upon  his  forecloatu%  sale  acqnired  oalj 
that  interest 

[Ed.  Note.~For  oth^  cases,  see  Landlord  and 
Tenant.  Cent.  Dig.  »  258-260;  Dec  Dig.  «s» 
SI;  Mortgages,  Cent  Dig.  H  14,  267.] 

S.  Lanolobd  ano  Tenant  4=b81 — Hoetqaoi 
or  Leasehold — Aftbk-Acquibed  PsoraBTT. 
In  such  case,  where  the  parties  intended  tbe 

mortgage  to  cover  only  the  leasebold  interest, 

and  not  tbe  realty  itself,  tbe  lessee's  aabseqnent 

acqnisition  of  title  to  the  realty  did  not  pass  and 

become  subject  to  tbe  mortgage. 
[Ed.  Note.—For  other  cases,  see  Landlord  and 

Tenant,  Cent  Dig.  SS  258-260:  Dec.  Dig. 

81 ;  Mortgagee,  Cent  Dig.  SI  14,  267.] 

Department  1.  Appeal  from  Sup^or 
Court,  King  County;  Charles  B.  Claypo(rf, 

Judge. 

Action  by  Joshua  Vansant  agaln^ 
John  P.  Hartman  and  others.  Judgment 
for  plaintiff,  and  certain  defendants  appeal 
Reversed,  and  cause  ordered  dismissed. 

Edward  Brady,  John  P.  Hartmao,  and  H. 
A.  P.  Myers,  all  of  Seattle,  for  appellants. 
Charles  S.  Oleason  and  Peters  &  Powell,  all 
of  Seattle,  for  respondent 

MOUNT,  J.  In  this  action  the  plaintifi 
daims  to  be  the  owner  of  lots  S,  6,  7,  8,  9, 
and  10  In  block  16  of  Bdes  ft  Knight's  ad- 
dition to  the  town  (now  dty)  of  Seattle,  by 
virtue  of  tbe  fOTeclosure  of  a  mortgage 
upon  a  leasebold  Interert  therein.  Ttie  de- 
fendants Hartman  and  wife  daim  to  be  tbe 
owners  of  the  property,  subject  to  the  pay- 
ment at  the  pnrdiase  price  thereof  to  them 
by  Mr.  Martin;  and  Martin  and  wife  datm 
to  be  the  owDers,  subject  to  the  payment  of 
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$25,000  to  Hartman.  Upon  a  trial  of  the 
case  the  trial  court  entered  a  decree  ad- 
judging the  plaintiff  to  be  the  owner  of  the 
property  upon  the  payment  to  Martin  of 
¥2,790,  with  interest,  and  to  John  P.  Hart- 
man  the  sum  of  $25,000,  with  interest.  The 
defendants  Hartman  and  wife  and  Martin 
and  wife  have  appealed  from  that  decree. 

The  facts  are  as  follows:  On  October  23, 
1006,  one  Joseph  H.  Melchoir,  commonly 
known  as  Melody  Choir,  was  the  owner  of 
the  real  property  above  described.  On  that 
day  he  entered  Into  an  agreement  with  the 
defendant  William  M.  Meacham  whereby 
be  leased  the  lands  to  Meacham  for  a  term 
of  50  years,  and  granted  to  Meacham  the 
option  to  purchase  the  same  at  the  expira- 
tion of  10  years  from  the  date  of  the  lease. 
According  to  the  terms  of  the  lease,  the  lea- 
see agreed  to  pay  to  the  lessor  $176  per 
month  during  the  lifetime  of  the  lessor,  and 
the  sum  of  $140  per  month  to  his  estate  aft- 
er his  death.  The  leasee  agreed  to  pay  all 
taxes  and  special  assessments  upon  the 
property  during  the  term  of  the  lease.  The 
lease  provided  that  the  lessee  at  his  own 
expense  might  place  ImproTements  upon  the 
premises,  and  that  such  improvements  should 
remain  the  property  of  the  lessee  during 
the  life  of  the  lease,  and  that  the  lessee 
should  have  90  days  after  the  expiration  of 
the  lease  in  which  to  remove  such  improve- 
ments from  the  property;  that,  if  the  lessee 
should  fall  to  make  any  of  the  payments 
provided  for,  or  fall  to  keep  any  of  the 
covenants  contained  in  the  lease,  then  the 
lessor  should  have  the  rigbt  to  terminate 
the  lease  and  re-enter  upon  the  premises,  in 
which  event  all  improvements  should  be  for- 
feited to  the  lessor.  The  lease  Is  made  bind- 
ing upon  the  respective  parties,  and  their 
heirs,  personal  representatives,  and  assigns. 
About  2  months  after  the  execution  of  the 
lease,  the  lessor.  Melody  Choir,  died,  and  the 
title  to  the  real  estate  vested  in  his  brother, 
Augustus  Melch<^r. 

After  the  execntl<xi  of  the  lease  the  les- 
see, Mr.  Meadiam,  assigned  a  three-fifths 
Interest  therein  to  the  plaintiff,  Joshua  R. 
Vansant  Thereafter  Hr.  YansaiU;  advanced 
something  over  $45,000,  which  was  exi>ended 
In  the  erection  of  an  apartment  house  upon 
a  portlm  of  the  leased  property.  There- 
after, In  December,  1907,  Mr.  Tansant  re- 
conveyed  his  Internt  In  the  lease  back  to 
Hr.  Meacham,  who  thereupon  executed  his 
note  to  Mr.  Vansant  for  the  sum  of  $45,132, 
and  to  secure  the  same  executed  a  mortgage 
to  Tansant  upon  the  leasehold.  This  mort- 
gage contained  the  following  provision: 

"That  the  mortgagor  mortgages  to  said  mort- 
gagee, his  heirs  and  assigna,  all  that  certain 
property  situate  and  described  as  follows,  to 
■wit :  "niat  certain  indenture  of  lease,  together 
-with  all  of  his  rights,  title,  and  interest  now  and 
to  be  ia  and  to  the  premises  therein  described, 
bearing  date  the  24th  day  of  October,  1906,  giv- 
en  by  Melody  Choir,  lessor,  to  Wllham  M. 
Meacham,  lessee,  [then  describing  the  property]. 


reference  being  had  Atteto  for  the  full  and  pai^ 
ticular  terms  thereof,  together  with  all  buildings 
and  appurtenances  now  situated  and  being  upon 
said  described  premises." 

This  mortgage  waa  dated  December  12, 
1907. 

Thereafter,  on  the  21st  day  of  December, 
1907,  Mr.  Meacham  conveyed  by  a  written 
assignment  an  undivided  one-half  Interest 
la  and  to  the  original  lease  to  the  defend- 
ant William  Martin,  subject  to  the  mortgage 
to  Mr.  Vansant  Thereafter,  in  the  year 
1910,  Mr«  Meacham  and  Mr.  Martin,  being 
the  owners  of  the  60-year  lease  and  the 
apartment  house  npon  a  portion  ot  the 
proper^,  with  the  right  to  pundiase  the  real 
estate  at  the  racidratlon  <tf  10  years  tram 
the  date  ot  the  lease,  procnred  the  defend- 
ant John  P.  Hartman  to  purchase  the  real 
estate  trom  Augnstoa  Melcht^  tor  the  snm 
of  127,000.  Mr.  Hartman  for  that  sam  pur- 
chased the  property  In  his  own  name.  Of 
this  sum  $2,500  was  paid  by  Mr.  Martin. 
Thereap<m  Mr.  Hartman  executed  a  writing 
to  the  effect  that  upon  the  payment  to  blm 
of  925.000,  which  mm  he  had  furnished 
for  the  pundiase  of  the  property,  he  would 
convey  the  ttUe  to  Mr.  Meadiam  and  Mr. 
Martin,  lliey  gave  their  joint  note  to  Hr. 
Hartman  for  the  $25,000  advanced  by  him. 
This  note  does  not  become  due  until  Decem- 
ber, 1015. 

Mr.  Vansant  in  June,  1911,  bron^t  an  ac- 
tion against  Meadiam  and  wife  to  foreclose 
his  mortgage  of  $4(^132.  Mr.  Martin  and 
wife,  and  Mr.  Hartman  and  wife,  were  made 
parties  to  that  acUon.  On  Mardi  15,  1012, 
a  decree  of  foredosnre  was  entered  In  that 
action.  The  property  directed  to  be  sold 
was  described  as  ftrtlows: 

"That  certain  agreement  and  Indenture  of 
lease  and  the  estate  thereby  created  made  the 
24th  day  of  October,  1006,  by  and  between  Melo- 
dy Choir  and  the  defendant  William  M.  Meach- 
am and  of  record  in  the  office  of  the  auditor  of 
King  county.  Wash.,  in  Volamc  20  of  Leases,  at 
page  29,  of.  In,  and  to  the  following  described 
real  estate  situated  in  the  county  of  King  and 
state  of  Washington,  and  particularly  described 
as  follows,  to  wit:  [Describing  the  property]— 
and  all  the  right,  title,  and  Interest  which  the 
defendants  herein  and  each  and  every  of  them 
now  have  or  on  the  5th  day  of  June,  1911, 
did  have  in  aod  to  the  said  agreement  and  inden- 
ture of  lease  and  the  estate  thereby  created  In 
said  above-described  real  estate  and  the  buildiags 
and  improvements  situated  thereon,  and  the  ap- 
purtenances thereunto  belonging,  acquired  by, 
through,  or  under  the  defendant  William  M. 
Meacham  in  said  agreement  and  indenture  of 
lease  called  the  lessee,  or  his  assigns,  and  all  the 
right,  title,  and  interest  which  the  defendant 
William  M.  Meacham  had  in  said  above^escrib- 
ed  premises  at  the  time  of  the  execudon  of  said 
mortgage  and  which  said  defendant  William  M. 
Meacham  or  Kate  Meacham,  his  wife,  or  either 
of  them,  may  have  acquired  therein  at  any  time 
subsequent  to  the  execution  of  said  mortgage  and 
prior  to  the  date  of  this  decree." 

A  sale  was  had  under  this  decree,  and  Mr. 
Vansant  became  the  purchaser  for  the  full 
amount  of  bis  judgment  and  costs.  A  cer- 
tificate of  purchase  and  a  sheriff's  deed  is- 
sued to  Mr.  Vansant  as  purchaser.  This 
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deed  Is  dated  the  20th  day  of  May.  1913, 
end  describes  tbe  property  conveyed  In  tbe 
language  of  the  decree.  Mr.  Vansant  there- 
after continued  to  pay  the  ground  rent  to 
Mr.  Hartman,  tbe  record  owner  and  holder 
of  the  legal  title.  While  that  foreclosure 
suit  was  pending,  Mr.  Mea chain  and  Mr. 
Martin,  who  had  after  the  transfer  by  Mr. 
Meactaam  to  Mr.  Martin  of  a  one-half  intei^ 
est  in  tbe  lease,  been  partners  In  tbe  enter- 
prise, dissolved  their  partnership,  and  on  the 
13th  day  of  Mardi,  1014,  Mr.  Meacham  con- 
veyed by  deed  to  Mr.  Bfardn  all  of  his  Inter- 
est in  tbe  real  property  above  described. 
At  the  trial  of  this  case  Mr.  Vansant  testi- 
fied that  he  did  not  know  at  tlie  time  of  the 
foreclosure  that  Mr.  Hartman  held  the  le- 
gal title  In  trust  for  Mr.  Martin  and  Mr. 
Ueadiam.  This  was  a  disputed  fact  In  tbe 
case.  On  the  trial  the  court  entered  a  de- 
cree as  first  aJwTe  stated.  Hbo  defmdants 
Hartman  and  wife  and  Martin  and  wife 
have  appealed  from  that  decree; 

[1  ]  It  Is  arKoed  by  the  respondent  that  tbe 
decree  must  be  affirmed  because  no  excei>- 
tlons  were  taken  to  any  <^  the  findings.-  Bnt, 
as  we  understand  the  position  of  the  appel- 
lants, It  Is  not  dalmed  that  tbe  findings  of 
fact  are  wrODg,  but  tbey  ai:gue  Uut  tbe  con- 
clusions drawn  therefrom  do  not  follow,  and 
that  therefore  It  mm  not  necessary  to  take 
exceptions  to  the  findings,  and,  fnrtber,  that 
the  findings  and  the  decree  are  mingled  to- 
gether BO  that  the  findings  are  not  separately 
stated.  We  have  frequently  held  that,  where 
the  conduslons  do  not  follow  from  the  find- 
ings, no  exceptions  to  the  findings  are  neces- 
sary. Hallidle  Ca  t.  Washington  Brick  & 
Lime  Ca,  70  Wash.  80,  126  Pac.  96;  Nichols 
T.  Gapen.  79  Wadk  12(^  139  Paa  868.  We  are 
satisfied,  ther^re.  that  there  is  no  merit  In 
this  contention. 

[2]  The  principal  point  In  the  case  Is  wheth- 
er the  respondent,  Vansant,  upon  the  foreclo- 
sure of  his  mortgage,  foreclosed  upon  the  in- 
terest of  the  defendants  In  the  real  property. 
We  think  this  point  must  determine  tbe  case. 
It  is  apparent  that  the  mortgage  given  by  Mr. 
Meacham  to  Mr.  Vansant  was  a  mortgage 
only  upon  the  leasehold  Interest,  which  con- 
sisted, at  that  time,  of  tbe  lease  for  50  years 
and  the  ownership  of  tbe  building  which  was 
erected  upon  a  portion  of  the  property.  Un- 
der the  terms  of  tbe  lease  from  Melody  Choir 
to  Meacham,  the  latter  was  not  authorized  to 
purchase  the  property  within  10  yeara  It 
was  at  the  expiration  of  lO  years  only  that 
he  was  authorized  to  purchase  the  real  prop- 
erty. That  period  has  not  yet  elapsed.  The 
terms  of  the  mortgage  executed  by  Meacham 
to  Vansant,  above  set  out.  describe  the  prop- 
erty mortgaged  as  follows: 

"Ttiat  certain  indenture  of  lease,  together  with 
all  of  bis  rights,  title,  and  interest  now  and  to 
be  In  and  to  the  premises  therein  described, 
hearing  date  the  24th  day  of  October,  1900,  giv- 
en  by  Melody  Choir,  lessor,  to  William  M. 
Meacaam,  lessee,  *  *  *  together  with  all 


boilflings  and  appurtenances  now  sitnated  and 
being  apoD  said  described  premises." 

It  is  plain  tbat  the  parties  to  this  mortgage 
Intended  to  mortgage  only  the  leasehold  and 
the  building  upon  the  leased  property;  for 
that  is  all  the  Interest  which  Meacham  then 
had.  We  are  satisfied  from  tbe  language  of 
the  lease  Itself,  and  from  the  surrounding 
circumstances  which  are  admitted,  that  tbe 
parties  to  this  mortgage  at  the  time  It  was 
made  never  Intended  that  the  mortgage 
should  be  a  Hen  upon  the  real  estate  Itself 
but  only  upon  the  lease  and  the  buildings 
located  upon  the  real  estate.  When  the  prci»- 
erty  was  sold  the  decree  described  the  pn^ 
erty  as  follows: 

"That  certain  agreement  and  indenture  of 
lease  and  tbe  estate  thereby  created  made  the 
24th  day  of  October,  1906,  byand  between  Md- 
ody  Choir  and  the  defendant  WilUam  M.  Meach- 
am, *  ♦  •  and  all  the  right,  title,  and  In- 
terest wUdi  tbe  defendants  hereui  and  each  and 
evuT  of  them  now  have  or  on  the  5tfa  day  <^ 
June,  1911.  did  have  In  and  to  the  said  agree- 
ment and  indenture  of  lease  and  the  estate 
thereby  created  in  said  above-described  real  es- 
tate and  the  baildliigs  and  improvements  situ- 
ated thereon.  •  • 

Upon  tbe  sale  of  this  propoty  4>y  tbe  dier- 
ICf  the  plaintiff  in  the  foreclosure  action,  and 
In  this  action,  bid  the  amount  of  bis  judg- 
ment and  costs,  not  knowing,  as  he  said,  that 
the  defendants,  or  any  of  them,  at  that  time 
had  acquired  the  legal  titie  to  the  real  es- 
tate. He  was  satisfied  then  to  bid  the  full 
amount  of  his  judgment  and  costs  for  the 
leasehold  Interest  without  the  real  estate. 
We  think  It  Is  plain,  therefore,  that  the  par- 
ties to  the  mortgage.  Meacham  and  Vansant, 
intended  only  to  cover  the  leasehold  Interest 
In  the  real  estate  as  described  in  the  lease 
and  the  buildings  which  had  been  strbseqnent- 
ly  constructed  thereon  under  the  terms  of  the 
lease,  because  that  Is  all  tbe  Interest  which 
Meacham  had  at  that  time.  If  Meacham  had 
mortgaged  the  real  estate  to  Vansant,  we  have 
no  doubt  that  an  after-acquired  title  to  tbe 
real  estate  would  be  subject  to  tbe  mortgage, 
under  the  authorities  dted  by  the  respondenL 

[3]  But  we  are  also  satisfied  that,  where 
the  parties  did  not  intend  the  mortgage  to 
cover  tbe  real  estate,  and  where  It  does  not 
clearly  do  so,  the  subsequent  acquisition  of 
the  title  to  the  real  estate  did  not  pass  under 
and  become  subject  to  the  mortgage.  This 
conclusion  makes  It  unnecessary  for  us  to 
consider  the  many  questions  presented  In  the 
appellants'  and  In  the  respondent's  briefs. 

This  conclusion  also  makes  It  possible  for 
exact  Justice  to  be  done  to  all  parties  to  tbls 
litigation.  The  plaintiff  will  have  tbe  rl^t 
to  the  lease  and  the  use  of  the  buildings  ac- 
cording to  the  terms  of  the  lease,  which  he 
was  satisfied  to  take  for  his  Investment.  Mr. 
Hartman,  who  holds  the  I^al  UUe.  will  also 
be  made  whole  for  his  Investment  according 
to  the  conditions  upon  whidi  he  holds  the  le- 
gal title.  And  Mr.  Martin  nuy  acquire  the 
fee,  subject,  of  course,  to  the  terms  of  the 
j  lease.  This  conclusion  plainly  glv^  JosUce 
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to  all  parUes,  and  we  ttShk  It  Is  tbe  correct 
solution  of  the  question. 

Tbe  judgment  appealed  bom  Is  therefore 
reversed,  and  the  cause  ordered  dismissed. 

MORRIS,  C.  J.,  and  CHADWICK,  FUL- 
L.ERTON.  and  EJIXXS,  JJ.,  concur. 


(88  Wasb.  668)  . 

DAHIiMAN  et  al.  v.  THOMAS  et  aL 
(No.  12890.) 

(Supreme  Ooort  of  Washington.   Dee.  18, 

1915.) 

X.  Mines  aud  Minbbals  «=»112  —  Lien  — 

FOEECLOSUBI— LlABILITX    OT  OWNEK— PbE- 

SDHPnON. 

In  an  action  to  foreclose  a  miner's  lien  un- 
der Rem.  &  Bal.  Code,  §  1129.  for  labor  per- 
formed for  a  lessee,  the  owner  is  presumptively 
exempt  from  liabilit;,  but  this  presumption  may 
be  overcome  by  proof  that  the  lease  is  in  fact  a 
contract  to  purchase,  and  that  the  owner  has  au- 
thorized tbe  improvement  made  with  use  of  such 
labor. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cnt  Die  H  283^:  Dee.  Dig.  «=> 
112.] 

2.  Mines  and  Minbbals  «sall2  —  Lzbns  — 
Pbbsohs  Liabijb— Eztekt  ov  Lubujtt— 
"Such  Pbeson." 

The  words  "such  person,"  within  Rem.  ft 
BaL  Code,  S  1129,  relative  to  mechanics'  liens,  to 
which  a  proviso  that  "if  such  person  own  less 
than  a  fee  simple  in  such  land  tnen  only  his  in- 
terest therein  iB  subject  to  the  lien"  waa  added, 
which  proviso  Is  preserved,  in  subetance,  in  sec- 
tion 1130,  mean  the  person  who,  other  than  the 
owner  bimself,  caused  the  work  to  be  done. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Mlnerak,  Cent.  Dig.  {{  233-^;  Dec  Dig.  <5=> 
112.1 

8.  Mines  and  Uinbeals  «=»112— -Liens— La - 
SOB  Pbbfobued  fob  OFnoHBB  and  Dbbseb 

— LlABUJTT  OF  OWNXB. 

Where  the  optionees  of  mining  property 
contracted  to  begin  mining  and  pay  a  certain 
royalty  until  they  should  nave  paid  the  first  in- 
stallment m  the  purchase  price,  there  being  no 
obligation  to  pay  sueh  installment  sooner  than 
four  years,  and  It  not  being  intended  that  the 
royalties  be  deducted  from  the  purchase  price, 
and  further  contracted  for  the  usual  forfeitures, 
including  loss  of  improvements  and  machinery 
Installed  by  them^  and  agreed  to  give  tbe  owner 
n  bond  against  hens,  tbe  owner  was  liable  for 
liens  for  labor  performed  at  the  instance  of  the 
optionees,  who  were  also  lessees,  in  developing 
the  property,  though  the  contract  was  recorded 
according  to  a  stipulation  thereof  and  a  no- 
tice waa  posted  on  the  property  disclaiming  in 
the  name  of  the  owner  liability  for  liens. 

iEd.  Note.— For  other  cases,  see  Mines  and 
nerals,  Oent.  Dig.  H  233-235 ;  Dec.  Dig.  «=> 
112.1 

Department  2.  Appeal  from  Superior 
Court,  Whatcom  County;  E6.  H.  Hardin, 
Judge. 

Action  by  Warner  Dahlman  and  others 
against  the  ML  Baker  Mining  Company 
and  others.  From  judgment  for  plaintiffs, 
George  H.  Thomas  and  others,  defendants, 
appeal,  and  plalnUffs  cross  appeal.  Cross- 
appeal  sustained,  and  judgment  modified. 

TValter  B.  Whltcomb,  of  Belllngfaam,  for 
appellants.  Tacker  &  Hyland,  of  Seattle,  for 
respondents. 


r.  THOMAS  1065 

BAUSMAN,  J.  Actum  for  tbe  foredoBore 
of  miners'  liens  under  Rem,  &  Bal.  Code,  t 
1120,  against  Uw  Mt  Baker  Mining  Company, 
owner  of  the  land,  and  Boundary  G(dd,  a 
corporattmt  having,  by  anigniiient  from  de- 
fendants Thomas  and  Clark,  a  contract  rl^t 
to  purchase  tbe  property  from  the  owner. 
The  lower  court  allowed  tiie  liens  against  the 
Interest  of  Boundary  Cold^  but  not  against 
the  ML  Baker  Company's,  entering  personal 
Judgment  at  the  same  time  against  Tbranas 
and  Clark.  Neittier  Boundary  Qold  nor  thB 
ML  Baker  Company  appealed.  Thomas  and 
Clark  did  appeal,  and  the  plaintiffs  prosecute 
a  cross-appeal  on  the  ground  that  they  should 
have  had  liens  against  the  Interest,  not  mere- 
ly of  Boundary  Gold,  but  of  tbe  ML  Baker 
Company  as  weU.  Tbe  appeals  of  Thomaa 
and  Clark  are  quickly  disposed  of,  since  they 
raise  only  a  contention  of  fact — ^whether  they, 
rather  than  Boundary  Gold,  employed  these 
men.  The  lower  court  found  against  th^  in 
that  respecL  and  there  Is  nothing  in  the  evi- 
dence, carefully  perused,  to  tempt  us  to  dis- 
turb that  finding.  We  are  accordingly  con- 
cerned now  with  the  cross-appellants  who, 
admitting  that  the  owner  in  fee  Is  ordinarily 
humane  from  liens  through  a  lessee  or  ven- 
dee In  possession,  contend  for  an  exception 
here  in  tbe  nature  of  the  contract  between 
the  ML  Baker  Company  and  Thomas  and 
Clark,  assigned  to  Boundary  Oidd. 

[1 , 2]  The  general  Hen  statute  (section  1129, 
Rem.  ft  BaL  Code)  is,  as  to  miners,  as  fol- 
lows: 

"Every  person  performing  labor  upon  •  •  • 
in  the  construction,  alteration  or  repair  of  any 
mining  claim  *  *  *  or  who  performs  labor 
in  any  mine  «  *  *  has  a  lien  upon  the  same 
for  the  labor  •  ♦  ♦  whether  performed  or 
furnished  at  the  instance  of  tbe  owner  of  the 
property  subject  to  the  lien  or  his  agent;  and 
every  contractor,  subcontractor,  architect,  build- 
er or  person  having  charge,  of  tbe  construction, 
alteration  or  repair  of  any  property  subject  to 
the  lien  *  *  •  shall  he  held  to  be  tbe  agent 
of  tbe  owner  for  the  purposes  of  the  establish- 
ment of  the  hen  created  oy  this  chapter." 

An  earlier  statute  enabled  the  owner  to 
post  a  notice  of  disclaimer  against  such  ob- 
ligations as  these.  This  disappeared,  how- 
ever. In  subsequent  legislation,  which  to  the 
general  Hen  statute  added  a  proviso  "that  if 
such  person  own  less  than  a  fee  simple  In 
such  land,  then  only  his  interest  ther^  Is 
subject  to  the  Hen,"  tbe  words  "such  person" 
meaning,  of  course,  the  person  who,  other 
than  the  owner  himself,  had  caused  the  work 
to  be  done  (Stetson-Post  Mill  Co.  v.  Brown, 
21  Wash.  619,  62T.  59  Pac.  507,  75  Am.  St 
Rep.  8G2),  and  this  proviso,  altered,  but  In 
substance.  Is  preserved  In  Rem.  ft  Bal.  Code, 
§  1180.  Our  Statutes  accordingly,  while  tak- 
ing away  any '  privilege  of  .  the  owner  to 
strengthen  his  situation  by  posted  notice,  ex- 
empt him  from  contracts  which  are  purely 
those  of  the  occupant. 

We  start  with  the  presumption,  therefore. 
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tbat  tbe  owner  of  the  land  la  exempt.  It  does 
not  follow,  tbough,  tbat  these  words  of  ex- 
emption are  a  shield  against  obligations  real- 
ly, though  indirectly,  his  own.  A  lease  may 
be  such  only  In  name,  a  contract  of  purchase 
only  a  mere  form.  There  must  not  be  left  an 
easy  opportunity  for  subterfuge  or  fraud 
against  laborers  and  supplymeo.  And,  even 
If  the  Instrument  be  a  lease  In  truth  or  a 
sale  In  truth,  It  may  contain  proTlslons  that 
ought  to  be  construed  as  making  the  lessee 
or  rendee  an  agent  to  create  something  which 
the  owner  himself  desires  for  the  property, 
and  which  tends  to  beneflt  bis  own  Interest 
Hence  the  courts,  seldom  binding  the  Ten- 
dor's  property  through  a  vendee  who  makes 
Improvements  of  his  own  volition  almost  al- 
ways bind  It  under  such  contracts  of  sale  as 
distinctly  authorize  the  improvements.  Hen- 
derson V.  Connelly,  123  III.  98.  14  N.  E.  1,  5 
Am.  St  Rep.  490;  Davis  v.  Humphrey,  112 
Mass.  309;  Bohn  Mfg.  Ca  v.  Kountze,  30 
Neb.  719,  46  N.  W.  1123,  12  Li  E.  A.  33;  HUl 
V.  Gill,  40  Minn.  441,  42  N.  W.  294;  Shap- 
lelgh  V.  Hull,  21  Colo.  419,  41  Pac  HQS. 
Such  decisions  rest  sometimes  on  estoppel 
and  sometimes  on  implied  agency.  As  for 
this  court  111  Kremer  v.  Walton,  11  Wash. 
120,  38  Pac.  374,  48  Am.  St  Rep.  870.  we 
held  a  landlord  liable  in  lien  for  a  building 
erected  by  the  tenant  who  bad  an  express 
agreement  with  him  to  erect  It  and  get  pay- 
ment by  having  Its  use  without  rent  To 
that  <Y>li^on  we  adhered  In  the  same  case 
later  03  Wash.  139,  47  Pac  288),  where  we 
said: 

"That  a  contract  ma;r  be  In  effect  a  lease  and 
at  the  same  time  a  building  omtract,  as  to  me- 
chanics and  materialmen,  is  clearly  shown  by  the 
following  cases." 

Nor  did  we  still  later  desire  to  recede,  for 
In  Stetson-Post  MUl  Co.  v.  Brown,  21  Wash, 
at  pages  ^2-624,  59  Pac.  507,  75  Am.  St  Rep. 
862.  we  reaffirmed  Eremer  v.  Walton,  merely 
distinguishing  it ;  and  in  the  subsequent  case 
of  Bell  V.  Swalwell,  etc.,  Co..  20  Wash.  602, 
66  Pac.  401,  we  subjected  a  vendor's  Interest 
in  the  Improvement  to  his  defaulting  vendee's 
debt,  by  reason  of  Improvements  contemplat- 
ed (and  becoming  a  part  of  the  land,  if  made), 
though  not  required  in  the  sale.  Those  Im- 
provements were  made  with  the  owner's 
knowledge  after  the  vendee  was  In  default 
to  him.  but  the  lien  was  claimed  only  as  to 
the  Improvements  which  were  ordered  re- 
moved to  satisfy  the  lien.  The  effect  of  that 
decision  was  an  estoppel  against  the  vendor  to 
claim  as  part  of  the  fee  what  he  had  bargain- 
ed should  pass  to  It 

[3]  Turning  to  the  present  Instance,  the  Mt 
Baker  Company  gave  an  option  on  the  prop- 
erty, at  $75,000,  to  Thomas  and  Clark,  who 
in  return  obligated  themselves  to  begin  min- 
ing with  75  shifts  of  labor  per  month,  and  to 
pay  a  royalty  to  the  Mt  Baker  Company  of 
12%  per  cent  of  the  gross  receipts,  until  they 
should  have  paid  a  first  installment  of  $25,000 
on  the  purchase  price;   This  first  payment 


they  were  not  obligated  to  pay  sooner  that  four 
years,  yet  the  royalties  were  not  to  be  deducted 
from  the  purchase  price  at  alL  The  contract 
also  provided  for  the  usual  ftorfeitnres  In 
case  failure  either  to  pay  royalties  or  to 
perform  any  other  condition,  and  this  farUi- 
ture  distinctly  Included  the  vendees*  loss  ot 
all  Improvements  ^d  machinery  by  them  in- 
stalled. There  was  to  be  a  bond  against  liens 
to  the  Mt  Baker  Company.  Finally,  it  was 
stipulated  that  the  contract  be  recorded 
(which  was  done),  and  that  a  notice  be  posted 
upon  the  property,  disclaiming  In  the  name  of 
the  Mt  Baker  Company  that  the  latter  was 
to  be  bound  for  liens,  but  stating  that  the 
occupants  were  Thomas,  and  Clark  under 
"bound  and  lease." 

Kremer  v.  Walton,  we  have  seen,  remains 
undisturbed  by  our  subsequent  decisions. 
In  Stetson-Post  Mill  Co.  v.  Brown,  we  noticed 
that  thetre  was  no  obligation  on  the  lessee's 
part  to  erect  a  building,  whereas  In  the 
Kremer  Case  it  was  remarlced  tbat  there  was. 
In  Miles  V.  Gordon,  8  Wash,  442,  36  Pac.  265, 
a  sanitarium  was  leased,  and  the  landlord 
was  to  have  a  portion  of  the  profits,  but  there 
was  no  obligation  or  authorization  reflect- 
ing improvements  by  the  tenant  The  latter 
then  put  In  a  steam-heating  plant,  f<ar  which 
a  lien  was  claimed  against  the  fee  on  an  argu- 
ment based  on  the  landlord's  share  In  the  prof- 
its. What  this  court  held  was  that  the  lease 
constituted  no  partnership,  because  the  land- 
lord's pfofits  were  merely  rents  for  which 
there  was  no  other  provision.  Northwest 
Bridge  Go.  V.  Tacoma  Co.,  36  Wash.  333,  78 
Pac.  996,  exempted  the  owner  from  liens 
through  a  vendee  who  was  required  to  make 
the  Improvements,  but  there  was  no  profit 
sharing  by  the  owner. 

Sunmilng  up  these  cases,  they  have  relieved 
the  landlord  when  he  had  profits  but  had  not 
authorized  Improvements,  and  have  relieved 
a  vendor  when  he  had  authorized  the  improve- 
ments but  had  no  Interest  In  the  profits.  In 
the  present  case  the  owner  has  both  features 
against  him. 

The  statute  we  are  asked  to  apply  Is 
the  general  one  for  mechanics  and  material- 
men. These  laws  were  invented  to  meet  a 
previous  state  of  things  when  owners  of  land, 
dealing  through  contractors  or  other  third 
persons,  were  often  enabled  to  keep  valuable 
improvements  that  nobody  had  paid  for,  with 
permanent  loss  to  laborers  and  materialmen 
whose  disposition  to  give  credit  was  not  to 
be  discouraged.  It  was  found  that,  though 
hardship  must  sometimes  occur  to  the  owner 
of  land  by  lien  laws,  he  at  least  receives  and 
keeps  the  improvements,  and  that  he  ts  the 
better  able  of  the  two  classes,  by  indemnity 
beforehand,  to  protect  himself  entirely. 
Keeping  all  this,  then.  In  view,  we  have  no 
disposition  to  extend  the  doctrine  of  North- 
west Bridge  Company,  supra,  which  is  more 
favorable  to  the  owner  than  are  similar  cases 
in  most  other  Jurisdictions.  We  are  clear 
that  where,  as  In  the  present  cas^  the  owner 
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tM)th  requires  Us  vendee  to  improre  the  prop- 
erty and  Is  to  enjoy  some  <^  tbe  profits,  be 
must  either  take  indemnity  against  liens  or 
bear  the  harden  of  them.  For,  if  the  Iab<w- 
ere'  liens  In  this  case  can  be  defeated,  we 
most,  under  tbe  same  section,  expose  too  nu< 
merons  a  dass  ot  both  laborers  and  sui^ly- 
men  to  loss,  and  enable  mine  and  land  owners 
to  develop  or  improve  their  properties  throngh 
Oiird  persons,  under  contracts  of  whkh  the 
principal  feature  Is  the  devdopment  or  im- 
provement The  Legislature,  we  are  clear, 
Intended  no  such  posstblll^,  whether  by 
feigned  w  actual  a8l& 

The  Supreme  Court  ftf  0<dorado^  under  a 
lien  statute  not  dissimilar  In  Its  agency  fea- 
tures (Hendrle,  etc.,  Ca  v.  Holy  Cross,  etc., 
Co.,  17  Cola  App.  341,  68  Pac.  785),  has  thus 
construed  the  consequence  of  an  option  to 
purchase  a  mine  in  which  the  Improvement 
was  required  and  the  pn^ts  to  be  divided, 
and  tbe  Oallfwnla  Supreme  Court  in  Hlgglns 
V.  Garlotta  O.  N.  Co.,  148  Oal.  700.  84  Pac. 
TS8,  115  Am.  St  Bcp.  S44,  under  statutory 
provisions  also  sufficiently  dose  to  ours  to 
support  our  conclusion. 

We  do  not  overlook  the  posting  of  dlsdalm- 
er  by  the  Mt  Baker  Company.  This  was  In- 
effective. When  a  ctmtract  makes  the  owner 
a  principal  fbr  tbe  purposes  of  liens,  our  stat* 
ute  does  not  pramlt  him  to  shake  these  off 
by  posting  a  paper  vrtilch  the  rain  ot  a  single 
nli^t  may  waSh  away.  Suppose  the  com- 
pany, without  giving  any  cation  of  purchase, 
had  merely  required  Boundary  Gold  to  con- 
duct mining  and  divide  Its  profits.  Could  It 
thus  devel<9  its  property,  make  mon^  out 
of  it  and  yet  be  ftee  from  tbe  Uen  by  a 
posted  disclaimer,  never  beard  of  perhaps  by 
distant  BOpplymen,  or  never  read  or  under- 
stood by  uneducated  laborers? 

Nor  la  tbe  Mt  Baker  Onnpany  to  be  re- 
lieved here  by  Its  having  placed  tbe  contract 
on  the  public  records.  Thtit  fact  so  far  from 
Impairing  these  liens,  would  tend  to  strength- 
en them,  since  we  pronounce  this  contract 
to  be  one  that  of  itself  subjected  tiie  pn^rty 
to  the  lien  laws. 

mie  cross-appeal  Is  sustained,  and  tbe  Judg- 
ment of  the  lower  court  is  modified  so  as  to 
include  tlie  proper^  of  the  Mt  Bater  Mining 
Cmnpany  in  plalntUfs'  liois. 

MORItlS,  G.  J.,  and  HOLCOMB,  MAIN, 
and  PABEEB»  33.,  concur. 

<S8  Waah.  643)  ' 

IVY  PBESS  V.  McEECHNIB  «t  aL 
(No.  12822.) 
(Supreme  (3oart  of  Washington.   Dee.  18, 1915.) 

1.  COBPORATIOnS  4=>221— IZXBOJX  ACTS— Ll- 
ABILITT  OF  StOCKHOLDEBS. 

The  rule  that  stockholders  of  a  corpora- 
tion organized  for  an  unlawful  purpose  are  li- 
able on  debts  of  the  corporation  as  partners 
cannot  be  applied  to  the  stockholders  of  a  cor- 
poration organized  for  a  lawful  purpose,  but 
which  has  eutered  into  illegal  contracts;  It 


having  withdrawn  such  contracts  on  discovering 
their  illegality,  and  returned  tbe  eonsideratiim 
received. 

[Bd.  Note.— For  other  cases,  see  Corpora- 
tions, Gent  Dig.  H  865-860;  Dec.  Dig.  «:=> 
221.] 

2.  COBPOBATXOHB  «=3221— ILLXQAL  PrmPOSB— 

LlAEIUTT    OF  SXOCKHOLDEB— PutaONS  IN 

Pari  Dbucto. 

Where  plaintiff  investigated  a  corporation 
and  Imew  the  nature  of  its  business,  and  there- 
after supplied  the  corporation  with  printed  mat- 
ter, and  sabseguentty  became  a  atocltholder  for 
the  purpose  of  getting  Its  claim  paid,  it  could 
not  hold  the  other  stookholders  hable  therefor 
as  partners ;  the  only  basis  of  such  a  claim  be- 
ing that  the  corporation  was  organized  for  an 
unlawful  purpose,  in  which  case  plaintiff  by 
its  ownership  of  stock  was  in  pari  delicto  with 
the  other  stockholders,  and  partners  so  situated 
cannot  recover  from -each  other. 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Gent  Dig.  ff  865-«e0;  DecTlUg^  «=»^1.] 
8.  CoBPoaATiona   4s»84   —  Lubixitt  of 

Stoceeolosbs. 

Where  one,  knowing  all  the  facts,  deals 
with  a  corporation  as  snch,  he  cannot  thereafter 
den^  its  existence  and  hold  the  stockholders 
individnally  liable. 

[Bd.  Note.— EVir  other  cases,  see  Corporations, 
Cent.  Dig.  H  81-^;  DecTXMg.  «=934.] 

Departmoit  1.  Appeal  fnnn  Superior 
Court,  King  County ;  B.  B.  Albertson,  Judge. 

Actlm  by  the  Ivy  Press  against  A.  Mc- 
Kechnle  and  others.  From  an  order  dis- 
missing the  cause,  plaintiff  appeals.  Affirmed. 

Brightman,  Halverstadt  &  Tennant  of  Se- 
attle, for  appellant  Moore,  Wardall,  Mar- 
tin &  Wardall,  McC^ure  &  McClnre,  CSiarles 
A.  Spirk,  Winter  S.  Martin,  and  Donwortb 
A  Todd,  all  of  Seattle,  for  respondents. 

MOUNT,  J.  This  action  was  brought  to 
recover  a  balance  of  $3,100  alleged  to  be  due 
for  printing  done  by  the  plain  tiff  for  the 
defendants.  The  case  was  tried  to  the  court 
withont  a  jury.  Upon  the  trial  the  court 
found:  First  that  the  plaintiff  was  a  cor- 
poration duly  organized  under  the  laws  of 
this  state;  second,  that  certain  of  the  de- 
fendants were  married;  and  then  found  as 
follows; 

"IIL  That  on  or  about  May  3,  1912,  a  cor- 
poration was  duly  formed  under  the  laws  of 
the  state  of  Delaware  by  Winter  S.  Martin, 
Daniel  O.  Hastings,  and  Harry  W.  Davis  as 
incornorators,  tbe  name  of  said  corporation  be- 
ing 'Continental  Home  Investment  Company,' 
the  certificate  of  incorporation  of  said  corpora- 
tion having  been  filed  In  the  office  of  the  secre- 
tary of  state  of  the  state  of  Delaware  on  said 
last-named  date,  and  tbe  other  steps  reqalred  by 
the  laws  of  the  state  of  Delaware  luving  been 
duly  taken  at  the  same  time.  A  true  copy  of 
the  certificate  of  incorporation  of  said  Conti- 
nental Home  Investment  Company  is  attached 
to  the  complaint  herein  and  marked  BxhiUt  A. 

"lY.  niat  said  Delaware  corporation  was 
formed  by  said  incorporators  in  good  faith, 
and  that  neither  the  sud  incorporators  nor  any 
of  the  said  defendants  who  have  appeared  in 
tUs  action  at  any  time  bad  as  a  matter  of  fact 
any  intention  to  commit  any  fraud  whatever 
by  means  of  said  corporation. 

"V.  That  said  corporation  had,  as  originally 
incorporated,  a  capital  stock  of  $1,000,000.  which 
was  later  rednced  to  $100,000;  that  gaid  cor- 
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poratioQ  <nd  not  at  uxr  tima  have,  and  the  said 
defendants  did  not  at  any  time  furnish,  or  cause 
to  be  furnished  for  it,  any  capital  in  excess  of 
$3,800  sside  from  the  subscription  avreements, 
all  of  which  sums  had  long  prior  to  the  com- 
meocemeDt  of  this  action  been  expended  through 
the  medium  of  said  corporation, 

"VI.  That  each  and  all  of  the  said  defendants 
who  have  appeared  in  this  action,  except  defend- 
ants Boyton  and  wife,  thereafter  acquired  stock 
in  said  corporation,  and  did  so  in  good  faith, 
without  any  fraudulent  intent  or  desigo  whatso- 
ever.  with  the  understanding  and  belief  that 
said  company  intended  to  carry  on  a  legitimate 
business  in  a  lawful  manner  and  by  lawful 
means. 

"VII.  That,  IrrespectiTe  of  the  powers  of  said 
corporation^  and  of  the  purposes  thereof  as  they 
appear  in  said  certificate  of  incorporation,  the 
real  purpose  of  said  corporation  and  the  only 
business  ever  done  by  said  corporation  was,  in 
truth  and  in  fact,  to  issue  and  sell  a  so-called 
inTostment  contract,  a  form  of  which  is  attadi- 
«d  to  the  complaint  herein,  marked  Exhibit  C. 
tt^ether  with  snch  incidental  business  as  was 
necessary  to  be  done  by  the  defendants  for  the 
above  and  foregoing  purposes  and  business,  that 
23  of  said  so-callea  investment  contracts  were 
actually  sold,  money  was  collected  thereon  by 
said  corporation,  hut  that  no  such  contract 
were  sold  in  the  state  of  Washington-,  and  the 
plaintiff  has  never  been  the  holder  of  any  such 
contracts,  and  all  said  contracts  were  after- 
wards called  in  and  the  holders  thereof  repaid 
the  amounts  advanced  by  them,  with  interest. 

"VIII.  Tliat  said  so-called  investment  con- 
tract is  illegal  and  is  against  public  policy. 

"IX.  That  between  the  28th  day  of  June, 
1912,  and  the  7th  day  of  September.  1912.  the 
plaintiff,  at  the  special  instance  and  request 
of  the  said  Delaware  corporation,  did  printing 
for  said  Delaware  corporation  in  printing  sup- 
plies for  said  Delaware  corporation,  a  part  of 
which  supplies  were  delivered  to  said  Delaware 
corporation;  said  printing  was  done  under 
written  contract  between  the  plaintiff  and  said 
Delaware  corporatioa,  which  said  written  con- 
tract is  now  in  evidence  in  this  cause ;  that 
PEior  to  the  fumisbing  of  said  printing  and 
supplies  by  plaintiff,  and  prior  to  the  msking  of 
the  contract  therefor,  plaintiff  fully  investigated 
the  said  Delaware  corporation's  business  and 
was  fully  advised  as  to  the  same,  and  made  said 
contract  and  (umisbed  aaid  printing  and  aup- 
plies,  relying  upon  the  aiseta  and  credit  iti  aaid 
corporation. 

"X.  Th^t  thereafter  said  Delaware  corpora- 
tion paid  to  the  plaintiff,  on  account  of  said 
printing,  two  payments  aggregating  $2,863.14; 
that  the  vslue  of  said  printing  at  the  contract 
price  amounted  to  the  sum  of  ¥5:963.14. 

"XI.  That  defendants  Winter  S.  Martin,  H. 
D.  Moore,  and  R.  M.  Wardall  each  acquired 
three  shares  of  stock  in  said  Delaware  corpora- 
tion of  the  par  value  of  $10  each,  and  fully 
mid  said  corporation  for  the  same  by  services. 
Said  Martin  assigned  hia  said  stock  and  resign- 
ed as  a  director  of  said  corpcn-atlon  in  May, 
1912.  Said  Moore  and  said  Wardall  assigned 
their  said  stock  and  resigned  as  directors  of  said 
corporation  in  June,  1912.  prior  to  the  making 
of  the  contnct  mentioned  in  finding  IX. 

"XII.  That  defendanta  Bowden  and  Gaasam 
Jointly  acquired  stock  in  said  Delaware  corpora- 
tion of  the  par  value  of  $1,000,  the  certificate 
for  which  stock  was  issued  to  defendant  Bowden, 
and  said  defendants  Bowden  and  Gazzam  paid 
In  cash  to  said  Delaware  corporation  the  full 

Kr  Talue  of  said  stock,  to  wit,  the  sum  of  $1,- 
0  in  money  in  payment  of  said  stock. 
"XIII.  That  defendant  Paxton,  on  or  about 
the  1st  day  of  September,  1912,  acquired  stock 
In  said  Delaware  corporation  of  the  par  value 
of  $1,000,  and  said  PaxtOD  paid  in  cash  to  said 
Delaware  corporation  the  full  par  value  of  said 
•todc,  to  wit,  the  sum  of  $1,000  in  money  in 
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payment  for  said  stock.  Said  defendant  never 
at  any  time  prior  to  the  commeccement  of  thia 
action  had  any  knowledge  of  any  contract  with 
the  plaintiff  or  of  the  furnishing  «t  any  piintinK 
or  supplies  by  the  plaintiff. 

"Xrv.  That  neither  defendant  F.  H.  Boyntoa 
or  Kate  Boynton,  his  wife,  ever  subscribed  for, 
took,  or  received  any  stock  in  said  Delawsre 
corporation. 

"XV.  That  on  November  15,  1912,  the  plaio- 
tiff.  being  duly  informed  of  all  the  facts  and 
drcamstances  concerning  said  Delaware  cor- 

K ration,  for  the  purpose  of  aiding  in  the  ed- 
ition of  its  clsim  against  said  Delaware  coi> 
poration,  caused  Fred  J.  Perrine,  the  secretary, 
treasurer,  and  managing  went  of  plaintiff,  to 
attend  a  meeting  of  said  ENilaware  corporation, 
and  to  acquire  three  shares  of  stock  in  said 
Delaware  corporation,  and  to  be  elected  a  di- 
rector of  said  Delaware  corporation,  and  said 
Fred  J.  Perrine  in  pursuance  thereof  took  part 
in  a  meeting  of  the  directors  of  said  Delaware 
corporation  held  on  November  15,  1912,  for  the 
transaction  of  the  business  of  the  said  Delaware 
corporation,  and  voted  as  such  director  in  favw 
of  an  assessment  which  at  said  meeting  was  lev- 
ied against  such  of  the  stock  of  said  Delaware 
corporation  as  had  not  been  paid  up  in  full." 

From  these  findings  the  court  condaded 
that  the  plalntltT  waa  not  entitled  to  recover 
from  the  defendants  as  indlvldoala.  and  for 
that  reason  altered  an  order  ot  dlamlssal. 
The  plaintiff  baa  appealed  firam  tbat  Jndc* 
ment 

A  number  of  errors  are  assigned  apMi  tin 
flndlDgs  made  bj  the  court;  bat  tbese  aa- 
BlgomentB  are  not  relied  upon  eiUwr  In  ttn 
briefo  of  the  anwllant  or  In  the  argumaiL 
A  perusal  of  the  abstracts  ot  tbe  evidence 
convinces  us  that  the  findings  of  the  trial 
court  to  the  effect  tbat  the  Delaware  corpw- 
atl(Hi,  known  as  the  Gontineiital  Home  In- 
vestment Oonvany,  was  organised  In  good 
faith  by  tlie  incorporators,  and  that  tbe  de- 
fendants wiM  afterwards  pardiased  and  paid 
for  stock  in  the  oo^oratloHi  pnrdiaaed  the 
stodc  in  absolute  good  faitb*  not  believing 
that  the  Continental  Investmoit  Ccnnpanjr 
waa  dxAvE,  or  Intended  to  do,  an  illegal 
business,  and  that  Mr.  Perrine,  the  managing 
agent  of  the  appellant,  after  tbe  organlzatloB 
of  tbe  corporatlML  in  D^aware,  folly  inTesti> 
gated  tlie  alRilis  of  tbe  corporation  and  knew 
tbe  objects  for  which  tbe  corporation  waa 
formed,  and  fully  understood  the  boatness 
which  tbe  cwporation  intended  to  engi^  Hi, 
are  sustained  by  the  eTidenc&  After  knowing 
tbese  fiicts,  iir.  Perrine  entwed  into  a  con- 
tract  with  the  corporation  to  do  certain  print- 
ing for  tbe  Home  Investmait  Company  ac> 
gregatlng  $5,963.14.  This  printing  was  ta 
be  d<me  from  time  to  time  as  the  Investment 
company  desired.  Thereafter  the  printing 
was  done,  and  payments  were  made  thereon 
aggregating  $2,863.14.  The  {Minting  wUdi 
was  done  consisted,  among  other  things,  of 
blank  investment  contracts  which  tbe  Home 
Investment  Company  afterwards  put  upon 
the  market  About  20  of  these  contracts 
were  sold,  all  outside  of  this  atate.  latere- 
upon  an  opinion  was  rendered  by  tbe  attw- 
neys  for  the  company  that  these  InTestment 
contracts  were  illegal,  because  they  were  of 
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mdi  character  that  th^  coald  not  be  per- 
formed by  the  Cfuupany  In  case  all  of  such 
contracts  were  fnlly  carried  ont  After  the 
company  had  be^  so  advised  by  their  coun- 
sel, these  Investment  contracts  were  called 
In  and  redeemed,  and  the  money  paid  by  the 
Investors  was  returned,  with  Interest  After 
all  this  had  been  done,  and  after  the  appel- 
lant knew  the  condition  of  the  company,  as 
stated  in  the  findings  of  the  court,  Mr.  Per- 
rlne,  the  manager  of  the  appellant,  at  the 
instance  of  the  appellant,  acquired  shares  of 
stock  in  the  corporation,  and  was  elected  an 
<^cer  thereof;  and  an  assessment  was  lev- 
led  upon  the  stock  which  had  not  been  fully 
paid  for  the  purpose  of  paying  the  app^- 
lant's  bill. 

Thereafter  this  action  was  brought,  in 
which  the  appellant  seeks  to  hold  the  indi- 
vidual stockholders  personally  liable  as  part- 
ners for  the  balance  of  f3,100  due  upon  the 
contract  for  printing.  It  seeks  to  hold  those 
who  had  fully  paid  for  their  stock  at  the 
time  the  contract  for  the  printing  was  enter- 
ed Into  as  well  as  those  who  purchased  stock 
thereafter  and  fully  paid  for  the  same.  It 
seeks  to  bold  these  parties  liable  tor  the  rea- 
son, as  stated  In  its  brief,  that: 

"Parties  cannot  shield  themselves  from  indi- 
vidual liability  by  attemptinK  to  avail  them- 
selves of  the  corporation  laws  when,  in  truth 
and  in  fact,  the  real  purpose,  and  the  only  pur- 
pose, of  the  allied  corporation,  la  to  conduct  an 
illegal  business.'^ 

[1]  Many  pages  of  the  appellant's  brief  is 
devoted  to  argument  to  show  that  these  in- 
veetment  contracts  whldi  were  issued  by  the 
CMnpany  were  Illegal  and  against  public  poli- 
cy, as  the  trial  court  concluded.  We  think 
there  can  be  no  doubt  that  these  contracts 
for  the  Issuance  of  which  the  corporation 
was  organized,  and  which,  at  the  time  of  its 
organization,  it  intended  to  issue,  were  in- 
valid and  lIlegaL.  Many  courts  have  held 
that,  where  a  corporation  is  organized  for 
an  unlawful  purpose,  the  Incorporators  and 
those  perpetrating  a  fraud  of  that  character 
may  be  held  as  partners.  But  that  rule  does 
not  control  in  this  case,  because  It  Is  con- 
ceded that  the  contracts  which  were  actually 
issued  by  tli«  Home  Investm^t  G<»npany, 
and  delivered  to  some  20  of  its  patrons,  were 
Illegal.  When  it  was  discovered  that  these 
contracts  were  Illegal,  the  company  called 
in  the  contracts,  and  returned,  with  interest, 
the  money  wbldi  they  had  received  from 
such  contract  holders.  We  have  no  doubt 
tliat,  If  the  company  had  not  Voluntarily 
done  so,  it  and  the  incorporators  cl  the  com- 
pany would  be  liable  upon  such  contracts. 

[2]  It  Is  shown  that  the  plalntUT,  by  Its 
manager,  knew  of  the  Incorporation  ct  the 
Bome  Investment  Gompany  in  Delaware  and 
for  wliat  business  and  purposes  It  was  or- 
sanlzed.  The  appellant  did  not  purchase 
Investment  contracts  from  the  company, 
vhicb  are  Cfmoeded  to  be  Illegal,  bnt  entered 
Into  a  ecmtract  with  the  company  tn  tho 


purpose  of  fnmlddng  It  Jtrlnted  snppUoi. 
After  the  plalntlfF  had  famished  these  sup- 
plies, and  before  It  bad  received  full  payment 
therefor,  it  became,  In  substance,  a  stockhold- 
er in  the  company,  was  elected  a  director, 
and  took  part  In  the  aCTalra  of  the  corpora- 
tion. It  now  seeks  to  hold  the  other  stodc- 
holders  personally  liable  for  the  amount  of 
its  bill  because  the  Home  Investment  Com- 
pany, with  which  It  had  entered  Into  a  con- 
tract for  printing,  had  Issued  several  111^1 
contracts  which  were  afterwards  called  in 
and  redeemed.  If  the  ai^llant  may  bold  the 
stockholders  in  the  Delaware  corporation  per- 
sonally liable,  it  is  upon  the  ground  that  the 
corporation  was  fraudulently  formed  for  an 
illegal  purpose.  If  these  respondent  stock- 
holders who  acquired  their  stock  after  the 
corporation  was  formed,  and  after  the  print- 
ing contract  was  entered  into,  and  after  the 
printing  supplies  were  delivered,  may  be  held 
to  be  parties  to  that  fraud,  and  for  that  rea- 
son liable  as  partners,  then  it  follows,  for 
the  same  reason,  that  the  appellant  a  stock- 
holder, is  a  partner  In  the  fraud  In  t>ari  de- 
licto. In  such  a  case  one  partner  cannot  re- 
cover from  another.  9  Oyc  673-C75;  Kwa- 
pll  V.  Bell  Tower  Ca,  55  Wash.  583, 104  Pac. 
824. 

While  the  trial  court  found  as  a  coniduslon 
that  the  contracts  which  the  Home  Invest- 
ment Company  put  out  were  ill^al  and 
against  public  policy.  It  also  fotmd  that  the 
respondents,  who  became  stockholders  In  the 
Home  Investment  Company,  and  those  who 
organized  the  corporation,  did  so  In  good 
faith;  that  they  had  no  Intention  to  com- 
mit any  fraud  whatever  by  means  of  said 
corporation.  These  findings  are  supported 
hy  the  fact  that  after  It  was  discovered  that 
the  investment  ccmtracts  wliich  the  Home 
Investment  Company  were  selling  were  ille- 
gal, it  called  the  contracts  In,  and  returned 
the  money,  with  interest  So  It  Is  plainly 
^parent  that  there  was  no  actual  fraud  in- 
tended or  committed.  The  articles  of  in- 
corporation attached  to  the  complaint  show 
very  clearly  upon  their  face  that  the  cor- 
poration was  a  legal  and  valid  one,  and 
authorized  to  do  a  legal  bu^ness. 

It  is  not  and  could  not  well  be  idaimed 
that  the  contract  for  printing  was  not  a 
lawful  contract  The  evidence  shows  that 
when  the  plaintiff  entered  Into  the  contract 
with  the  Home  Investment  Company  for  do- 
ing the  printing,  it  knew  all  the  conditions 
upon  which  the  Home  Investment  Company 
was  organized,  and  it  knew  that  the  Home 
Investment  Company  could  enter  Into  a 
contract  for  the  printing,  as  It  did.  It  Is 
plain  from  the  record  that  the  appellant 
entered  into  the  contract  relying  upon  the 
financial  ability  of  the  corporation. 

It  does  not  follow  that,  because  a  corpora- 
tion has  made  some  Ul^cal  contract;  all  its 
omtractB  ara  fheraby  avoided,  or  that  the 
stockholdera  become  personally  liable  as 


Digitized  by 


1070 


153  PACIFIC  REPORTER 


(WaslL 


partners.  No  case  la  cited  to  that  effect. 
We  are  clear  that  the  plaintiff.  If  entitled 
to  recover  at  all,  must  recover  against  the 
corporation,  and  may  not.  In  the  first  In- 
stance, maintain  an  actlcm  against  the  in< 
dividual  stockholders  personally  for  printing 
furnished  to  the  Home  Investment  Company. 
It  is  not  claimed  by  the  appellant,  as  we 
understand  Its  position,  that  the  contract 
for  the  printing  with  the  Home  Investment 
Company  Is  of  Itself  Invalid;  but  its  con- 
tention is  that,  because  the  corporation  was 
organized  for  an  illegal  purpose,  therefore 
all  its  contracts  are  Invalid,  and  the  Indi- 
vidual stockholders  are  liable  as  partners. 
It  Is  probably  correct  to  say  that,  when  a 
corporation  is  formed  for  the  purpose  of 
doing  an  illegal  business.  It  is  Illegal,  and 
the  stockholders  who  take  part  In  a  fraud 
which  Is  perpetrated  upon  an  inno^t  par- 
ty may  be  h^d  as  partners  by  that  Innocent 
party.  Bnt  in  this  case  it  was  foond  by 
the  trial  court  that  this  corporation  was 
formed  In  tUe  state  of  Delaware  In  good 
f&ith;  and  the  incorporators  and  stockhold- 
ers, after  it  was  formed,  dealt  in  good  faith, 
not  intending  to  violate  any  law.  When  It 
was  found  they  bad  vli^ted  the  law,  they 
immediately  retraced  their  steps.  Under 
saeh  circumstances- we  are  cited  to  no  ease 
which  holds  that  the  plaintiff,  who  had  en- 
tered Into  a  TOlld  Cfsitract,  may  treat  that 
contract  as  Invalid,  and  sue  the  original 
stockholders,  or  subsequent  stockholders,  as 
partners  in  the  illegal  enterprise. 

[8]  The  appellant  having  dealt  with  the 
Home  Investment  Company  as  a  corporation, 
knowiiv  the  business  it  intended  to  do,  and 
knowing  all  about  the  affairs  of  that  cor- 
poration, and  having  entered  into  a  contract' 
with  that  corporation  which  Is  clearly  valid, 
cannot  now  hold  the  stockholders  personally 
liable  by  claiming  that  the  corporation  had 
no  1^1  existence. 

In  the  case  of  Wilder  Manufacturing  Co.  v. 
Com  Products  Refining  Co.,  236  U,  S.  165, 
35  Sup.  Ct.  398,  59  L.  Ed.  520,  where  parties 
dealing  with  a  corporation  undertook  to 
question  Its  corporate  existence  on  the 
ground  that  It  was  organized  to  accomplish 
an  evasion  of  the  anti-trust  laws,  the  Su- 
preme Court  of  the  United  States,  speaking 
through  Chief  Justice  White,  said: 

"Having  dealt  with  the  refiniDg  company  as 
an  existing  concern  poBSesf^ng  the  capacity  to 
sell,  speaking  generally,  the  assertion  that  it 
bad  no  legal  existence  because  it  was  an  unlaw- 
ful combination  in  violation  of  the  Anti-Trust 
Act  was  irrelevant  to  the  question  of  the  liabil- 
ity of  the  manufacturing  company  to  pay  for 
the  goods,  since  such  defense  was  a  mere  col- 
lateral attack  on  the  <»rganiKation  of  the  corpo- 
ration which  CO  old  not  oe  lawfully  made." 

In  American  Radiator  Co.  v.  Klnnear,  56 
Wash.  210,  106  Pac  630,  35  L.  r!  A.  (N.  S.) 
453,  quoting  from  Whitney  v.  Wyman,  101  U. 
S.  392,  25  L.  Ed.  1060,  we  said: 


"The  corporation  having  asenmed  by  enterine 
into  the  contract  with  the  plaintiff  to  have  the 
requisite  power,  the  parties  are  estopped  to  de- 
ny  it  •  •  *  The  restriction  imposed  by  the 
statute!  is  a  simple  Inhibition.  It  did  not  de- 
clare that  what  was  done  should  be  void,  nor 
was  any  penalty  prescribed.  No  one  bat  the 
state  could  object  The  contract  is  valid  as  to 
the  plaintiff,  and  he  has  no  right  to  raise  the 
question  of  its  invalidity." 

See,  also,  Kwapil  v.  Bell  Tower  Co.,  55 
Wash.  583,  104  Pac.  824. 

We  are  satisfied,  therefore,  upon  the  whole 
record,  that  the  Home  Investment  Company, 
Incorporated  In  Delaware,  was  Incorporated 
in  good  faith,  and,  even  though  the  business 
which  it  undertook  to  do  was  Illegal,  the 
appellant  Is  not  authorized  to  maintain  this 
action  against  the  Individual  stoclcholders  as 
partners. 

The  Judgment  of  the  trial  court  Is  there- 
fore affirmed. 

MORRIS,  C.  J.,  and  ELLIS,  CHAD  WICK, 
and  FULLERTON,  JJ.,  concur. 

(88  Waah.  MO 

STATE  V.  CASE.   (216.  180T7J 

(Supreme  Court  of  Wuhlngtmi.    Dee.  18, 
19150 

False  Pbetekses  4t=3l8  —  OfncsBS  —  Boao 

SUPEBVISOB  —  CeIUINAI.  ReSFONSIBIUTT-' 

False  Adoit— Statute. 

A  road  supervisor  havinj;  charge  of  con- 
struction work,  who  carried  hia  own  teams  ap- 
on  the  i>ay  rolls  made  out,  audited,  and  return- 
ed by  him,  in  the  aames  of  other  parties,  and 
carried  more  teams  upon  the  rolls  than  were 
actuallT  employed,  in  good  faith,  to  rombtuse 
himself  for  advances  fie  had  made  tor  certaia 
road  work  in  his  district,  was  guilty  of  the  of- 
fense denounced  by  Rem.  &  BaL  Code,  i  2381, 

Eroviding  that  every  public  officer  whose  duty  it 
I  to  audit  claims  or  demands  noon  the  state, 
county,  town,  or  dty,  who  shall  knowingly  au- 
dit or  pay,  or  directly  or  indirectly  consent  to 
or  in  any  way  connive  at  the  auditing  or  pay- 
ment of,  any  claim  or  demand  against  the  state, 
county,  town,  or  city,  which  is  false  or  frando- 
lent,  shall  be  guilty  of  a  gross  misdemeanor, 
since  the  mere  commission  of  the  act  denonnced 
is  penal  by  virtue  of  the  statute,  and  the  intent 
with  which  the  act  is  knowinf^ly  and  intention- 
ally done  is  therefore  immateriaL 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  §  22 ;  Dec.  Dig.  «=s>lS.] 

Department  1.  Appeal  from  Superior 
Court,  Yakima  County;  TtuHnas  B.  Grady, 

Judge. 

N.  H.  Case  was  convicted  of  violating  Rem. 
&  BaL  Code,  1  2381,  and  he  appeals.  Af- 
firmed. 

Parker  ft  Holden,  of  North  TaUma.  for 
appellant.  Harold  B.  Gilbert,  of  North  Yaki- 
ma, for  the  Stata 

CHADWICK,  J.  Defendant  was  convicted 
In  the  court  below  of  a  violation  of  section 
2381,  Rem.  &  Bal.  Code.  It  reads  as  foUovra: 

"Every  public  officer  or  person  holding  or  dis- 
charging the  duties  of  any  public  office  or  place 
of  trust  under  the  state  or  in  any  county,  town 


4=»For  otber  casw  m  same  topic  ud  KBT-NUHBBR  In  all  Key-Kamberad  Dlgasta  and  IndsxM 
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or  cit7,  a  part  of  whose  daty  It  is  to  audit,  al- 
low or  pay,  or  take  part  In  auditing,  allowing 
or  paying,  claims  or  demands  upon  toe  state  or 
such  county,  town  or  city,  who  shall  knowinely 
andit,  allow  or  pay,  or,  directly  or  indirectly, 
consent  to  or  io  any  way  connive  at  the  audit- 
ing, allowance  or  payment  of  any  claim  or  de- 
mand against  the  state  or  snch  county,  town 
or  city,  which  is  false  or  fraudulent  or  contains 
any  charge,  item  or  claim  which  is  false  or 
fraudulent,  shall  be  guilty  of  a  gross  misde- 
meanor."  L.  1909,  p..  927,  §  129. 

Defendant  was  a  road  snperrisor  having 
charge  of  road  construction  work  In  Taklma 
county,  and  was  charged  with  having  car- 
ried his  own  teams  upon  the  pay  rolls  made 
out,  audited,  and  returned  by  him.  In  the 
names  of  other  parties,  and  with  having  car- 
ried a  greater  numlwr  of  teams  upon  the 
pay  roils  than  were  actually  employed  In 
the  work  covered  by  the  pay  rolls.  It  la  ad- 
mitted that  the  pay  rolls,  as  prepared  and 
certified  by  defendant,  did  not  disclose  the 
true  facts,  but  it  is  claimed  that  defendant 
claimed  no  more  than  be  had  a  right  to  claim 
against  the  count?;  his  defense  being  that 
he  had  had  certain  road  work  doae  In  his 
district  and  had  paid  for  It  out  of  his  own 
pocket,  and  that  he  carried  bis  own  teams 
in  the  name  of  another  and  bad  put  in  a 
charge  for  extra  teams  not  actually  employ- 
ed so  as  to  absorb  the  amounts  due  on  his 
advances,  and  thus  recoup  his  expenditures 
for  the  account  of  the  county.  Defendant 
coutfends  further  that,  inasmuch  as  the 
county  received  a  real  service  for  the  charg- 
es made,  and  there  being  no  willful  design 
on  his  part  to  violate  the  law  or  to  work  a 
fraud  upon  the  county,  the  Judgment  should 
not  be  sustained.  The  Jury  found  that  de- 
fendant had  no  intention  to  defraud  and  rec- 
ommended defendant  to  the  extreme  mercy 
of  the  court.  It  must  have  believed  as  a 
mere  matter  of  bookkeeping  tliat  the  defend- 
ant bad  received  no  more  tlian  he  was  enti- 
tled to,  and  the  county  bad  jtald  no  more 
than  it  was  twund  to  pay. 

Counsel  make  an  able  argument  to  sustain 
the  rule  contended  for,  which  Is  that  the 
word  "false,"  being  used  In  connection  with 
the  word  "fraudulent,"  Indicates  a  purpose 
to  Include  only  such  acts  as  are  corruptly 
false,  or  are  done  with  a  willful  design  to 
cheat  and  defraud  the  public  funds;  that, 
the  Jury  having  found  no  Intent  to  defraud, 
we  are  limited  to  a  consideration  of  the 
word  "false"  only.  Many  cases  are  cited  to 
show  that  the  word  "false"  has  the  meaning 
contended  for,  and  It  may  be  admitted  that 
they  were  rightly  decided.  But  the  setting 
of  a  word  in  a  statute  Is  not  the  only  test  of 
Its  meaning. 

The  statute  under  which  defendant  was 
convicted  was  passed  in  1909.  At  that  time 
there  were  In  existence  statutes  under  which 
one  making  a  false  audit  on  a  pay  roll  might 
have  been  convicted  In  the  sense  contended 
for  were  in  existence.  In  the  Criminal  Code 
passed  that  year  these  or  similar  statutes 
were  preserved,  and,  in  addition  thereto,  the 


law  quoted  above  waa  pasBed.  It  voices  a 
public  policy,  a  design  to  preserve  a  true 
record  of  all  public  works. 

Acts  In  which  the  public  have  a  direct  in- 
terest, those  touching  the  peace,  safety,  se- 
curity, or  welfare  of  the  citizenry  as  distin- 
guished from  individual  interest,  are  fre- 
quently made  penal  by  statute.  In  such 
cases  an  Intent  to  violate  the  law  Is  implied 
from  the  fact  of  violation.  State  v.  Nlcolls, 
61  Wash.  142,  m  Pac.  269,  Ann.  Oas.  1912B, 
1088;  State  v.  Bumam,  71  Wash.  199.  128 
Pac.  218;  State  v.  Cherry  Point  Fish  Co.,  72 
Wash.  420,  130  Pac.  49& 

In  the  last  ease  dted  it  yrsa  contended, 
there  being  no  proof  of  a  specific  intent  to 
violate  the  law,  that  a  conviction  ooold  not 
be  sustained.  Bee  72  Wash.  424,  180  Pac 
501. 

"It  is  not  here  denied,  of  course,  that,  where 
a  specific  intent  is  required  by  statute  to  con- 
stitute an  offense,  such  specific  intent  is  a  part 
of  the  offense  and  mast  be  alleged  and  proven 
before  a  conviction  can  be  liad.  But  where  the 
statute  makes  It  an  offense  to  do  a  particular 
thing,  and,  like  the  one  before  us,  is  silent  con- 
cerning the  intent  with  whidi  the  thing  is  done, 
a  person  commits  the  offense  when  he  does  the 
forbidden  thing,  even  If  he  had  no  evil  or  wrong- 
fal  intent  beyond  that  which  is  implied  ttota  the 
doing  of  the  prohibited  act." 

Counsel  seek  to  distinguish  the  rule  of 
these  cases  by  suggesting  that  it  applies  only 
in  cases  malum  prohibitum,  wliereas  the 
present  charge  Is  akin  to  the  crime  of 
"cheats"  or  "cheating"  at  common  law 
wbich  was  malum  In  se,  and  therefore  a 
specific  Intent  must  be  proven. 

The  crime  of  submitting  a  false  audit  with- 
out intent  to  cheat  or  defraud  was  not  a 
Clime  at  common  law.  Under  the  primary 
rules  of  construction  we  may  assume  that 
the  Legislature  Intended  to  cure  the  mis- 
chief of  the  old  law  when  it  enacted  the 
present  statute.  The  act  defined  Is  made 
penal  wholly  In  virtue  of  the  statute,  and 
Is  therefore  malum  prohibitum. 

We  do  not  hold,  nor  do  we  understand 
that  our  holding  implies,  that  one,  who  by 
mistake  or  accident  or  honestly  after  the 
exercise  of  due  care,  makes  a  report  that  Is 
false,  in  the  sense  of  being  erroneous,  would 
be  guilty.  The  statute  was  designed  to  cov- 
er, and  we  think  does  cover,  a  state  of  facts 
such  as  we  have  before  us  where  the  fact 
Is  knowingly  and  Intentionally,  or  In  negli- 
gent defiance  of  the  law,  certified  to  be  oth- 
er than  it  really  is ;  where  the  party  charg- 
ed has  done  one  thing  and  certified  another. 

Neither  will  the  fact  that  the  money  re- 
ceived by  defendant  came  out  of  the  same 
fund  from  which  his  true  bill,  if  rendered, 
would  have  been  paid,  excuse  him.  The  law 
requires  all  persons  having  claims  against 
a  county  to  put  them  In  form,  showing  what 
they  represent,  so  that  they  may  be  allowed 
or  disallowed  upon  their  merits.  Rem.  A 
Bal.  Code,  |  3918.  This,  defendant  shonU 
have  done,  Instead  of  seeking  to  recover 
the  money  be  had  paid  out  by  certU^rlng 
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that  he  had  carried  men  and  teams  on  a 
particular  Job  when  he  had  not 

Error  Is  assigned  in  that  Immaterial  and 
Irrelevant  testimony  was  admitted.  With- 
out granting  that  It  was  subject  to  the  ob- 
jections made,  It  will  be  enough  to  say  of  it 
that  in  the  light  of  defendant's  own  evidence 
it  was  not  prejudicial. 

Defendant,  as  Is  attested  by  a  number  of 
witnesses,  ia  an  old  and  respected  citizen  of 
Takima  connty.  and,  lihe  the  Jury  who  tried 
this  case,  we  believe  that  he  had  no  Intent 
to  defraud  the  county.  However,  bis  act 
falls  within  the  prohibition  ot  the  law,  and 
his  lack  of  intent  to  defrand  avails  him 
nothing.  As  we  said  in  the  case  of  State  v. 
Kenney,  88  Wash.  441,  145  Pac.  450,  courts 
are  powerless  to  correct  the  Inequities  of 
valid  statutes.  That  power  is  in  the  Legis- 
lature. Laws  passed  by  that  body  making 
an  act  criminal  which  theretofore  had  been 
lawful  generally  provide  a  wide  discretion 
In  the  trial  Jndge  when  passing  sentence. 
This,  coupled  with  the  discretion  tliat  a 
prosecuting  attorney  may  exercise  in  tak- 
ing up  the  prosecution  of  such  charges,  is 
as  far  as  the  law  goes  to  protect  those  who 
may  be  said  to  be  only  tedmlcally  guilty. 

In  the  case  at  bar  defendant  was  charged 
by  a  grand  Jury.  The  prosecuting  attorney 
had  no  discretion.  He  was  bound  to  pro- 
ceed  under  the  law  as  he  found  it  to  be.  The 
trial  judge  has  assessed  a  nominal  fine. 

Having  neither  the  power  to  declare  the 
defendant  not  guilty  nor  to  Interfere  with 
the  discretion  ot  the  trial  Judge  in  fixing 
the  ponlshment,  we  are  bound,  as  was  he, 
to  administer  the  law  a>  It  la  written. 

Affirmed. 

MORRIS,  a  J.,  and  MOUNT,  BLLI8,  and 
FTTLLBRTOS,  33^  concur. 


(88  Wash.  «88) 

WAGONER  et  uz.      WARN  et  aL 

(No.  12546.) 
(Supreme  Court  of  WasluDgton.  Dec.  23, 1915.) 

1.  Nrw  Trial  «=3l4a— Impbaohicent  of  Vkb- 
DicT  —  Illness  or  Jubob  —  Discbetion  or 
Judge. 

Refusal  of  a  new  trial  on  afBdavit  of  a  juror 
that  he  was  too  ill  to  serve,  and  consented  to  a 
verdict  because  he  was  bo  ill  that  he  could  stay 
DO  longer  in  the  jury  room,  was  within  the  dis- 
cretion of  the  trial  court,  where  such  juror  the 
day  before  submiBsion  of  the  case  told  the  judge 
that  he  was  ill.  but  reappeared  the  next  day 
and  served  on  the  jury. 

[Ed.  Not&— For  other  eases,  see  New  TrlaL 
CenL  Dig.  fS  28(V-296;  Dec  Dig.  «»143.] 

2.  New  Tbial  ^>143  —  Vbbdict  —  Iupeaoh- 

MENT. 

▲  verdict  cannot  be  impeached  by  affidavit 
of  jurors  on  the  groand  that  jurors  held  out  and 
forced  a  verdict  for  two  dereodants,  such  mat- 
ters not  faUing  within  Rem.  &  BaL  Code,  |  399. 
authorizing  the  impeachment  of  a  verdict  deter* 
mined  by  chance. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  SS  290-296;  Dec  Dig.  «=>143.] 


3.  Appeal  and  Etaoa  «=b216— PsKSENTA-noir 
or  OBonKDs  or  Review  in  Coubt  Below— 
Nbcbssitt. 

Where  plaintitf,  who  claimed  that  be  was  in- 
duced by  the  fraud  of  defendants  to  enter  into  a 
contract  to  exchange  his  land  tor  a  factory,  tes- 
tified to  receiving  information  indicating  that 
his  grantor  did  not  have  title  both  before  and 
after  the  coosammation  ot  the  tranaacdon,  an 
instruction  that  he  bad  no  right  to  rely  on  Uie 
grantor's  statements  as  to  ownership  if  he  knew 
that  his  grantor  was  not  the  owner,  not  limited 
to  information  obtained  before  the  exchange, 
cannot  be  made  the  ground  ot  objection  m  ap* 
peal,  where  plaintiff  requested  no  more  spedne 
instruction. 

[Ed.  Not&— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  ^216;  Trial.  Cent.  Dig.  ft 
627-641.]  » 

4.  Fbatjd  «=^5S— Actions— Evidence. 

In  an  action  for  damages  for  misrepresenta- 
tions made  in  effecting  an  exchange  of  property, 
where  plaintiS  asserted  a  conspiracy,  a  vodict 
for  some  of  the  defendants  not  ocmtratr  to 
the  evidence. 

[Ed.  Note.— For  oOier  cases,  see  EVand.  Gent 
Dfg.  H  56-59;  Dec.  Dig. 

Department  2.  Appeal  from  Sapalor 
Court,  Spokane  Connty;  EL  H.  Sullivan, 
Judge. 

Action  by  Ell  Wagoner  and  Julia  Wagm- 
er,  his  wife,  against  F.  D.  Warn,  William 
Dollar  and  C.  C.  Obamboa  and  another. 
From  a  Judgment  In  favor  of  part  oi 
fendants,  plaintiffs  appeal.  Affirmed. 

R.  M.  Webster  and  Fred  M.  Williams, 
botb  of  Spokane,  for  appellants.  John  P. 
Gray,  of  Cceur  d'Alene,  Idaho,  and  Skuse  & 
Morrill,  and  Mulligan  &  Bardd^,  all  oC 
Spokane,  for  re^tondents. 

MORRIS,  a  J.  In  May.  1912.  tbe  appel- 
lants owned  a  large  tract  ot  land  In  Oascade 
county,  M(mt.,  and  bad  a  ocmtract  with  one 
Kerr  and  wife  to  aogulre  an  adjf^nlng  tract 
Through  one  Coleman,  a  real  estate  agent  of 
Great  Falls,  Mcmt,  the  appdlants  learned 
o£  an  eatablishmrat  known  aa  the  Spokane 
PapOT  &  OUcar  Box  Company,  nt  Spcriuuub 
and  as  a  result  of  this  InformatiMi  EU 
Wagoner  came  to  Spduuw  on  July  1st,  bear- 
ing a  letter  of  introduction  from  Colemaa  to 
respondent  Strike,  whom  he  was  to  consult 
relative  to  a  proposed  exchange  of  the  Mon- 
tana property  for  the  box  factory.  By 
Strike  the  appellant  was  referred  to  the  re- 
spondent Chamb»%  whom  Strike  stated  was 
the  owner  of  the  factory,  and  the  three  mai 
— Chambers,  Strike,  and  appellant— visited 
the  factory  and  were  shown  through  the 
place  by  the  re^pcmdent  Warn,  its  managet. 
The  osdj  intemst  Chambers  bad  in  the  fac- 
tory was  an  cation  to  purchase  it  from  Dol- 
lar, the  owner,  toe  $^500,  and  assume  the 
inde)>tednea8  against  the  place.  Thla  was 
apparently  not  discloaed  to  Wagoner,  who 
relied  upon  the  repreaoitatlona  of  CSnmbers 
that  he  was  the  owner.  Whether  Warn  and 
Dollar  were  parties  to  the  deception  Is  the 
vital  questtoD  in  the  caae^  and  th^  r^- 
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tlons  wlUi  the  negotiations  will  appear  later. 
On  the  afternoon  of  the  same  day  the  four 
men  met  at  Chambers'  office,  and  a  c<mtract 
was  drawn  ujf,  embodying  th%  terms  of  the 
prc^oeed  exchange.  Wagoner  refused  to 
Aga  the  contract,  however,  nnttl  be  could 
consult  his  wife,  and  It  was  agreed  that  he 
should  take  the  contract  with  him  to  Mon- 
tana and  talk  the  matter  over  with  her. 
After  his  return  to  Montana,  Wagoner  and 
wife  signed  the  contract  and  sent  it  to  Cole- 
man, who  forwarded  It  to  Strike  at  Spo- 
kane. Several  days  later  Chambers,  Strike, 
Coleman,  and  one  Le  Marlnel  visited  the  ai>- 
pellants'  property  in  Montana  and,  after  an 
Investigation,  Chambers  signed  the  contract 
and  made  eome  arrangements  to  look  after 
the  Montana  property.  At  this  time  he  also 
suggested  to  Wagoner  that  be,  Wagoner,  go 
to  Spoluine  to  look  after  the  factory.  Wag- 
oner accordingly  made  another  trii^  on  July 
27th,  to  Sp<Aan^  and  after  some  negotia- 
tions a  bill  of  sale  for  the  factory  and  a 
deed  to  the  Montana  property  were  drawn, 
and  the  bill  of  sale  given  to  Strike  to  hold 
until  Mrs.  Wagoner  should  sign  the  deed. 
When  this  was  done.  Wagoner  returned  to 
Montana  with  the  deed  to  obtain  his  wife's 
slsnature  thereto.  Before  leaving  Spokane, 
Wagoner  gave  Warn  a  check  for  $500,  which 
"Warn  stated  was  necessary  to  carry  on  the 
business  of  the  box  ftctory,  and  allowed 
Warn  to  continue  as  manajger.  After  his 
return  to  Montana-,  Wagoner  changed  his 
mind  about  carrying  out  the  exchange,  and 
so  informed  Strike.  However,  after  a  talk 
with  Coleman,  Strike,  and  Chambers,  who 
came  to  Montana,  In  which  Wagcmer  asserts 
be  was  tlireatened  with  arrest  if  he  failed 
to  complete  the  deal,  and  after  assurances 
that  the  trade  would  be  a  good  one  for  them. 
Wagoner  and  wife  executed  the  deed  to  the 
Montana  property.  While  in  Montana  Wag- 
oner received  several  letters  from  Warn 
relative  to  the  management  of  the  factory. 
Between  August  24tb  and  81st,  Wagoner 
was  in  Spokane  and  assisted  with  work  at 
the  factory,  but  did  not  secure  any  Informa- 
tion concerning  the  business  affairs  of  the 
establishment.  Shortly  after  his  return  to 
Montana  on  August  31st,  Wagoner  received 
a  telegram  from  Warn,  requesting  him  to 
come  to  SpcAane  on  September  13th,  and 
WAS  around  the  factory  until  September  22d, 
when  at  a  meeting  in  CSiambers'  office  Wag- 
oner was  ordered  to  pay  the  $2,500  owing 
Mr.  Dollar  on  the  purchase  price,  or  to  sign 
a  release  of  the  factory.  Upon  Wagoner's 
continued  refusal  to  pay  the  $2,500  or  leave 
the  factory,  be  was  ejected.  He  thereupon 
instituted  this  action  against  Warn,  Cham- 
bers, Dollar,  and  Strike^  alleging  that  they 
had  cwispired  to  defraud  him  of  his  prop- 
er^ in  Montana,  which  Chambers  bad,  in 
the  meantime,  sold  to  Le  Marlnel,  and  pray- 
ing damages  of  $25,000.  The  second  trial 
of  the  oaose,  from  which  this  appeal  la  tak- 
en, resnlted  in  a  vescOict  for  the  appellants 
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against  Strike  and  Ohambera,  and  against 
appellants  In  favor  of  Dollar  and  Warn. 
The  appellants  made  a  tlm^  motion  for 
new  trial,  wUidi  was  denied,  and  they  have 
appealed. 

[1]  One  of  the  grounds  on  which  a  new 
trial  was  asked  was  misconduct  of  the  Jury, 
which  tbe  at^llants  contend  prevented  them 
from  having  a  fair  trial.  Tbe  affidavit  of 
Juror  Llnbarger  states  that,  on  the  evening 
before  the  case  was  given  to  tbe  Jury,  he 
was  feeling  ill,  and  so  notified  tbe  trial 
Judge.  However,  on  the  next  day,>be  was 
able  to  return  and  serve  throughout  tbe  day. 
But  be  states  that  he  consented  to  tbe  ver- 
dict only  because  be  was  so  HI  that  be  could 
not  remain  In  the  Jury  room  longer.  In 
addition  to  this,  he  charges  certain  of  his 
fellow  Jurymen  with  holding  out  for  Dollar 
and  Warn.  Nine  the  Jurors  In  this  case 
made  affidavits  either  to  Impeach  or  vlndl- 
cate  tbe  verdict  as  returned,  either  diarglng 
or  denying  that  tbe  verdict  was  not  arrived 
at  fairly.  On  tbe  ground  of  the  Illness  of 
Jnnw  Llnbarger,  we  are  satisfied  that  tbe 
trial  Judge  who  saw  and  knew  bis  condition 
was  competent  to  decide  whether  the  illness 
was  such  as  to  warrant  a  new  trial,  and 
tliat  th«re  was  no  abuse  of  discretion  in 
denying  It 

[2]  As  to  the  other  ground  urged.  It  was 
held,  In  State  v.  Gay,  82  Wash.  423, 144  Pac. 
711,  tMt  matters  such  as  are  set  out  In  the 
affidavits  Inhere  In  the  verdict  and  cannot 
be  received  to  Impeach  it  Rem.  &  Bal.  Code, 
S  399,  which  was  under  consideration  In  Ral- 
ton  V.  Sherwood  Logging  Co.,  54  Wash.  264, 
103  Pac.  28,  gives  the  only  exception  to  tbo 
rule  that  affidavits  by  Jurors  wlU  not  be  re- 
ceived to  Impeach  their  verdict,  and  the  affi- 
davits here  are  not  within  that  exception. 
We  are  therefore  precluded  from  conslderins 
them. 

[3, 4]  The  other  grounds  of  alleged  error 
relate  to  the  insufficiency  of  tbe  evldrace  to 
warrant  a  veirdlct  agaii^  appellants  In 
favor  of  Dollar  and  Warn,  and  to  certain  in- 
structions concerning  the  appellants'  knowl- 
edge of  Dollar's  connection  with  tbe  box  fac- 
tory and  Wam's  representations  of  the  own- 
ership and  value  of  the  plant.  Wagoner 
testified  that  Warn  had  represented  the  value 
of  the  factory  to  be  much  greater  than  It 
actually  was,  but  this  was  denied  by  Warn. 
We  have  found  nothing  In  the  testimony  to 
Indicate  that  Warn  In  any  manner  led  Wag- 
oner to  believe  that  Chambers  was  tbe  owner 
of  the  factory.  Warn  apparentiy  knew  of 
Chambers'  relations  with  Dollar,  and  that 
he  held  only  an  option  on  tbe  property,  but 
does  not  appear  to  have  known  tbe  exact 
nature  of  the  deal  between  Chambers  and 
Wagoner,  and  when  told  that  Wagoner  was 
to  be  tbe  future  owner  of  the  establishment, 
he  appears  to  have  acted  In  entire  good  faith. 

Tbe  appellants  sought  to  connect  Dollar 
with  tbe  conspiracy  the  testimony  of 
Chambers'  stenographer  that  he  consented  to 
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the  contract  being  made  out  without  hla 
signature  In  order  to  protect  him  it  trouble 
ensued,  ^e  wljsess,  however,  was  not 
positive  that  the  paper  mentioned  in  the  con- 
versation related  by  her  was  the  contract 
with  Wagoner,  and  the  tacts  testified  to 
were  denied  by  Dollar.  Wagcmer  testified 
that  he  first  knew  that  I><^r  was  the'owner 
of  the  factory  some  time  in  September,  whldx 
was  after  the  deeds  to  the  Montana  land  had 
been  delivered.  However,  he  also  testified  as 
follows: 

"I  first  learned  of  Mr.  Dollar's  name  in  con- 
nectiou  with  the  property  the  last  of  July,  and 
may  be  a  little  later  (the  deed  to  the  Montana 
property  was  not  delivered  until  August).  When 
I  learned  of  Mr.  Dollar's  connection  I  did  not 
communicate  with  him  or  find  out  from  him  his 
interest  in  the  factory,  or  anything  in  connec- 
tion with  the  matter ;  I  bad  nothing  to  do  with 
Mr.  Dollar  in  the  matter.  Warn  told  me  he 
was  working^  for  Dollar.  I  might  have  heard 
something  said  about  Dollar's  connection  the  lat- 
ter port  of  July,  and  from  that  time  on  I  made 
no  effort  to  communicate  with  him  or  to  ascer- 
tain from  him  what  Warn's  authority  was  there, 
if  any ;  I  was  depending  on  the  statements  that 
were  made  me  by  Chambers  and  any  statements 
that  may  have  been  made  by  Warn. 

The  instructions  excepted  to  were  to  the 
effect  that  Wagoner  liad  no  right  to  rely  on 
the  statements  of  Warn  and  Chambers  if  he 
knew  Dollar  was  the  owner  of  the  property; 
and,  if  he  knew  that  Dollar  bad  placed  a 
bill  of  sale  in  escrow  to  be  delivered  only 
when  $2,500  was  paid,  the  verdict  must  be 
for  Dollar,  unless  this  money  bad  been  paid. 
The  ground  of  exception  was  that  the  instruc- 
tions were  not  limited  to  knowledge  acquired 
prior  to  the  completion  of  the  deal.  Appel- 
lants did  not  ask  to  have  the  Instructions 
made  more  specific,  nor  request  other  in- 
structions on  ttUs  point;  and,  as  applied 
to  the  evidence,  we  fail  to  see  wherein  they 
can  legally  complain  that  the  instructions 
were  prejudicial  to  them. 

A  thorough  review  of  the  evidence  has 
convinced  us  that  the  appellants  have  had  a 
fair  trial,  and  that  the  Jury  did  not  find 
contrary  to  the  evidence  in  falling  to  find 
against  the  respondents  I>ollar  and  Warn. 
The  facts  were  seriously  disputed,  and  the 
appellants  evidently  did  not  convince  the 
jury  that  Dollar  and  Warn  were  parties  to 
the  fraud.  We  find  no  abuse  of  discretion 
on  the  part  of  the  trial  court  In  denying  the 
motion  for  a  new  trlaL 

Judgment  affirmed. 

FUUOBBTON,  ELLIS,  and  MAIN.  JJ., 
(88  Wuh.  SH) 

OLTMPIA  WATERWORKS  T.  MOTTMAN. 

(No.  12621.) 

(Supreme  Court  of  Washington.  Dec.  23, 1916.) 

1.  Libel  and  Slandbb  —  Aotionabli 

WoBDs— Injubt  to  Business. 

Where  plaintiff  was  the  proprietor  of  the 
only  water  supply  of  a  city,  a  publication  to  the 
effect  that  citizens  for  a  good  many  years  bad 
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been  drinking  the  water  coming  through  an  open 
ditch  past  Cidna  gardens,  that  every  time  it 
rained  they  drank  drainage  water,  but  never 
complained,  and  that  citizens  looking  over  the 
present  water  supply  had  found  hogs,  ducks,  and 
geese  in  the  supply  ditch  within  a  idiort  time  was 
not  written  of  Uie  water,  but  of  the  waterworks, 
and  imputed  that  it  furnished  impure  water  to 
the  cit^  and  committed  continued  or  frequent 
contamination  of  the  water  supply,  so  as  to  be 
an  imputation  against  its  business,  and  libelous 
per  se. 

[Ed.  Note.—For  other  cases,  see  Libel  and 
Slander.  Cent  Dig.  H  80-90;  Dec  Dig.  «=>9.] 

2.  Libel  and  Slanobb  C=j1  Oivn.  AxrnoH— 
Maucb. 

Malice  is  not  an  essmtial  donent  of  dvil 

UbeL 

[Ed.  Note.— For  other  cases,  see  I-ibel  and 
Slander,  Cent  Dig.  {  111 ;  Dec.  Dig.  «==>4.] 

3.  LiBBL  AND  SLANDKB  4=»33  —  IRJUBT  TO 

Business  —  Allegation  or  Special  Dav* 

AQES. 

An  imputation  against  one  in  the  way  of  his 
trade  or  business  is  libelous  per  se,  and  action- 
able without  an  allegation  of  apeoai  damages. 

[Ed.  Note.~FOT  other  cases,  see  Libel  and 
Slander.  Cent  Dig.  H  11%  277;  Dec.  Dig.  «=> 
33.] 

4.  LiBXL  AND  SLAHDEB  «=»101  —  INJITBT  TO 

Business— Evidence. 

■  In  an  action  by  a  waterworks  company  for 
libelous  atatemrats  as  to  the  impurity  of  water 
furnished  by  it,  excerpted  from  cuculars  publish- 
ed by  the  defendant,  the  entire  drculars  were 
not  admissible  on  the  ground  that  the  particular 
paragrapl),  when  reed  in  connectioD  with  the  en- 
tire circulars,  would  show  that  there  was  no 
malice,  where  malice  was  not  involved,  and 
where  the  other  matter  in  the  circulars  was  im- 
material for  any  other  purpose,  and  did  not  miti- 
gate the  libelous  matter. 

[Ed.  Note.— For  other  cases,  see  libd.  and 
Slander.  Cent  Dig.  {§  284-291 ;  Dea  Dig.  ^ 
104.] 

6.  Tbiax  ^>25— Right  to  OPEir  ahd  Close- 
Libel  AND  Slander— BuBDBN  or  Peoof. 
Under  Rem.  &  Bal.  Code,  8  292,  providing 
that  if  the  allegation  that  the  matter  was  pub- 
lished of  the  plaintiff  is  denied,  the  plaintiff  shall 
be  bound  to  establish  on  the  trial  that  it  was  so 
published  or  spoken,  plaintiS  waterworks,  in  an 
action  for  libel  defended  on  the  ground  that  the 
words  were  not  written  of  the  company,  hot  of 
the  water  furnished  by  it  had  the  bardcu  of 
showing  that  the  Words  were  published  of  it 
and  hence  the  right  to  open  and  dose. 

[Ed.  Note.— For  other  cases,  see  TtiaL  Cent 
DiiK.  S§  44-75;  Dea  Dig.  «^5.] 

6.  Trial  «=a330— Different  (jlATTsn  or  Ac- 
tion-Submission TO  Juet. 

Where  the  complaint  in  an  action  for  libd 

contained  several  different  causes  of  action,  the 

causes  might  be  properly  submitted  to  the  jury 

to  find  separately  on  each  cause. 
[Ed.  Note.— For  other  cases,  see  Trial.  Coit 

Dig.  H  777-781%:  Dec  Dig.  «=>330.] 

Department  2.  Appeal  £rom  Saperiwr 
Coort,  ThurstcMi  County;  John  B.  Mitdidl, 
Judge. 

Action  by  Olympla  Waterworks  "ip****** 
George  A.  Mottman.  Judgment  for  idalotUf, 
and  defendant  aroeals.  Affirmed. 

Troy  &  Sturdevant  and  Geo.  F.  Yantia,  all 
of  Olympla,  for  appellant  Thomas  M.  Vance, 
of  Olympla,  and  Hardy.  Woodley  ft  Bebrens, 
of  Portland,  Or.,  for  respondent 
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PER  CURIAM.  The  respondent,  Olympia 
Waterworks,  the  proprietor  of  the  only  water 
supply  of  the  dty  of  Olympla,  brought  this 
action  to  recover  damages  from  the  appellant 
for  the  publication  of  three  alleged  libels,  as 
follows,  each  libel  being  set  ont  as  a  separate 
cause  of  action: 

"We  have  been  drinklDg  for  a  good  many  years 
tbe  water  that  comee  through  sn  open  ditch  past 
China  gardens,  and  every  time  it  rains  to  this 
day  we  drink  drainage  water ;  yet  our  wise  peo- 
ple never  say  a  word  of  complaint ;  it  is  good 
water  because  we  pay  a  big  price  for  it" 

"No  dead  ends  in  mains,  no  worms,  maggots, 
no  sorface  water  from  Chinese  gardens  tn  yonr 
supply  when  tbe  city  owns  the  waterworks. 

"Mr.  Scott  Shazer,  and  other  dtlsens  of  Olym- 
pia, on  lookiog  over  our  present  water  sapply, 
found  hogs,  ducks,  and  geese  wallowing  in  the 
present  uteh  that  supplies  us,  not  later  than 
Gst  Sunday.  July  13,  1913." 

A  trial  was  had  to  the  court  and  a  Jury ; 
the  Jury  finding  for  the  plaintiff  on  each 
cause  of  action,  assessing  no  damages  for  the 
first  two  causes,  and  finding  damages  of  $1  on 
the  third  cause. 

[1-3]  The  first  assignment  of  error  is  predi- 
cated on  the  holding  <tf  the  trial  court  that 
the  words  are  libelous  per  se,  and  that  nei- 
ther malice  nor  special  damage  to  the  plain- 
tiff need  be  proved.  The  court  by  rulings 
and  Instructions  adopted  the  theory  that 
the  words.were  libelous  per  se,  and  that  mal- 
ice was  not  an  ingredient  of  civil  libel  in  this 
state,  and  we  are  agreed  that  the  rulings 
were  correct  Any  doubt  existing  at  the  time 
of  the  trial  of  this  case  as  to  the  necessity  of 
showing  malice  In  an  action  for  dvll  libel 
has  rince  been  settled  by  the  case  of  Wilson 
T.  Sun  Publishhig  Co.,  85  Wash.  603, 148  Pac 
T74.  In  that  case,  filed  since  the  briefs  in 
this  case  were  written,  we  considered  the  ar- 
guments advanced  here  and  reached  the  con- 
clusion that  "malice  is  not  an  essential  ele- 
ment of  dvU  libel."  The  decision  in  that 
case  is  decisive  of  the  questions  of  malice  tn- 
Tolved  here,  and  there  is  no  need  to  further 
review  the  subject  There  was  therefore  no 
error  In  ref  osing  to  require  tbe  respondent  to 
establish  that  the  words  were  written  mali- 
ciously. 

Appellant  finds  no  fault  with  the  rule  of 
law  applied  by  the  trial  court  that  en  Im- 
putation of  a  man  in  the  way  of  his  trade 
is  libelous  Kter  se  and  actionable  without  an 
allegation  of  special  damage  (Penn.  Iron 
Works  V.  Henry  Voght  Machine  Co.  [Ky.]  96 
S.  W.  551,  8  R  A.  [N.  S.]  1023;  Newell, 
Slander  &  Libel  [3d  Bd.]  p.  1035),  but  does 
contend  that  the  words  here  written  were  not 
an  imputation  on  the  respondent  In  its  busi- 
ness, but  that  they  were  spoken  of  the- water, 
and  were  therefore-not  libelous.  While  most 
of  the  cases  cited  by  the  respondent  to  show 
th&t  the  language  in  this  case  is  libelous  per 
se  were  cases  In  which  the  references  made 
were  to  the  goods  or  business  of  persons 
disclosed  in  the  matter  Itself,  defamatory 
words  referring  to  ascertainable  persons  are 
actiiniable  to  the  same  extent  as  those  re- 


ferring to  designated  persons.  25  Cyc.  362. 
When  we  consider  the  matters  here  set  out  a» 
being  written,  in  midsummer,  of  the  sole  sup- 
ply of  water  for  drinking  and  other  domestic 
purposes  of  a  city  having  from  7,000  to  10,000' 
Inhabitants,  and  that  supply  owned  by  the 
respondent,  It  seems  clear  that  tbe  charge  im- 
putes that  the  respondent  furnishes  Impure 
water  to  the  city,  a  charge  which  undoubted- 
ly would  injure  the  respondent's  business. 
Hie  ordinary  mind  readily  notices  in  the  lan- 
guage used  tbe  diarge  or  imputation  of  filth 
and  pollution  In  tbe  water  sold  and  deUvezed 
to  thousands  of  dependent  and  unsuspecting 
people  for  their  drinUug  and  other  domestic 
purposes.  Tbe  language,  Tiewed  with  refez^ 
ence  to  its  setting  punctuation,  and  in  tbe 
third  charge  the  particular  words  "not  later 
than,"  negatives  the  Idea  of  a  staiglo,  detach- 
ed, individual,  or  accidental  ^Tutfy^^-ft,  and 
necessarily  conv^  the  Idea  of  continuing  or 
frequent  and  permlsslTe  contamlnatiim  of  the- 
dty's  water  supply.  Tbe  diarges  here  wer& 
libelous  per  se,  and  spedal  damage  nted  not 
be  alleged  and  proved  to  entitle  respondent  to- 
nominal  damagea  Wilson  v.  Sun  Publishing 
Ca,  supra. 

[4]  The  Ubdous  statemoits  were  acerpt» 
from  circulars  published  by  the  appellant, 
and  appellant  sought  to  Introduce  in  evidence 
the  entire  circulars.  The  ofTers  were  refused, 
and  error  is  sought  to  be  predicated  on  the 
refusal.  The  principal  ground  on  which  It 
urged  that  the  entire  circulars  were  admissi- 
ble is  the  claim  that  the  particular  para- 
graphs, when  read  in  connection  with  the  en- 
tire drculars,  would  show  that  there  was  no 
malice.  Aa  malice  was  not  an  essential  part 
of  the  respondent's  case,  their  admission 
would  not  be  necessary  for  that  purpose,  and. 
as  the  other  matter  In  the  drculars  was  im- 
material for  any  other  purpose,  and  did  not 
mitigate  the  libelous  matter,  tbe  court  com- 
mitted no  error  In  excluding  IL  Quiun  v.  Re- 
view Publishing  Co.,  55  Wash.  69,  104  Pac. 
181, 133  Am.  St  Rep.  1016, 19  Ann.  Cas.  1077. 

[6]  Appellant  contends  that,  under  tbe  rule 
announced  In  Hall  v.  Elgin  Dairy  Co.,  15 
Wash.  542.  46  Pac  1049.  he  should  have  been 
permitted  to  open  and  close  the  argument  to 
the  Jury.  Rem.  &  Bal.  Code.  |  292,  provides 
that.  If  the  allegation  that  the  matter  was 
published  of  the  plaintiff  Is  denied,  "the 
plaintiff  shall  be  bound  to  estebllsh  on  trial 
that  it  was  so  published  or  spoken."  Tbe 
prlndpal  defense  In  this  case  was  that  the 
words  were  not  written  of  tbe  respondent, 
but  of  the  water,  and  the  resimndent  (plain- 
tiff) therefore  had  to  snstain  the  burden  of 
establishing  that  the  words  were  published  of 
it  In  Hall  T.  Elgin  Dairy  Co.,  the  bnrden 
was  on  the  defendant  to  establish  the  Justi- 
fication; In  this  case  on  the  plalntUI  to  es- 
tablish that  tbe  libel  was  of  it  The  right  to^ 
open  and  dose  goes  to  the  party  having  to^ 
sustain  the  burden  of  proof,  whidi  In  thls- 
case  was  tbe  ;daintlg  (respondent). 
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[ei  Finally,  It  Is  contended  that  the  court 
erred  in  aabmlttlng  each  cause  of  action  for 
a  separate  verdict  or  finding.  No  autlioilty 
Is  cited  In  support  of  the  omtentlon,  and  we 
have  been  unable  to  find  any  so  holding. 
Where  the  complaint  contains  sereral  canses 
of  action,  the  cause  may  be  properly  submit- 
ted to  the  jury  to  find  separately  on  each 
cause. 

We  find  no  error  in  the  judgmoit,  and  It  Is 
therefore  affirmed. 


(8S  Wash.  6Sfi) 

CBOCKEB  T.  BOXD  et  aL    (No.  1290eL> 
(Supreme  Court  of  Waahlufton.  Dee.  28, 1010.) 

1.  GOUPBOUISI  ARD  SXTrLUXNT  «=9l7— ET- 
RCT. 

Where  after  a  purchaser  of  laqd  went  Into 
possession  she  discovered  the  falsity  of  the  ven- 
aor'B  representations,  a  settlement  then  made  is 
condusiTe,  and  precludes  a  subsequent  recovery 
of  damages  for  the  faLstty  of  other  representa- 
tions as  to  matters  which  couid  have  been  dis- 
covered at  the  time  of  the  settlement. 

[Bd.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  H  00-74 ;  Dec  Dig. 

2.  EXGHANGE  OF  PBOPKBTT  MISBEPBB- 
BENTATIONS— PLEADin  Q. 

In  an  action  for  dama^  for  mUurepresenta- 
tlon  on  ao  exchange  of  property  that  a  wa- 
ter right  appurtenant  to  the  land  exchang- 
ed waa  "fully  paid  up."  an  allegation  that 
there  was  do  water  right,  taken  in  connection 
with  the  language  of  a  previous  settlement  be- 
tween the  parties  that  the  Irrigation  company 
"was  in  receivership,  and  extra  asBeBsments" 
would  be  necessary  to  secure  a  water  right,  does 
not  show  falsity  <tf  the  representation  author- 
izing recovery. 

[Ed.  Note.— E\>r  other  cases,  see  Bzdiange  of 
Property.  Cent  Dig.  S|  14-18;  Dee.  Dig.  «s»a] 

8.  Fraud  «=960~PucsuKFnons. 

Except  in  fiduciary  cases,  there  is  no  pre- 
sumption of  fraad. 

[Ed.  Mote.— For  other  cases,  see  Fraud.  Cent 
Dig.  H  40,  47 ;  Dec.  Dig.  i8=»50.] 

Department  2.  Ap[>eal  from  Superior 
Court,  King  County ;  A.  W.  Frater,  Judge. 

Action  by  Florence  Crocker  against  John 
y.  Bi^d  and  others.  From  a  Judgment  for 
defendants,  plain tlfl  appeals.  Affirmed. 

Metzler  &  Nt^and,  of  Tacoma,  for  appel- 
lant 0.  H.  Hanford,  of  Seattle,  tor  reqHmd- 
ents. 

BAUSBIAN,  J.  Appeal  fnmi  a  Judgment 
on  the  pleadings  In  faviur  of  the  defendants 
Boyd  and  others.  Flalntltf  v  complains  of 
false  representatlf^  by  the  defendants  in  the 
ezxdiai^  of  prt^rty,  and  asks  damages. 
She  seta  out  several  misrepresentations,  the 
falsity  of  any  one  of  whtdi  could  have  been 
discovered  by  Inspection  beforehand,  but 
from  Inspection  she  was  deterred,  she  says, 
by  talaa  assurance.  She  did,  tliousfti,  go  Into 
possesstm  not  long  after  the  exchange,  and 
admits  that,  while  in  possession,  die  made 
a  certain  setUement,  which  the  defendants 
hsTe  set  up  as  a  full  discharge. 

[1]  That  settlement  was  based  upon  a  com- 


munication to  defendants  from  her  lawyer, 
setting  out  five  false  representations.  Only 
one  of  these,  however,  appears  In  the  pres- 
ent complaint,  which,  save  for  that  alone,  al- 
leges an  entirely  different  group  <tf  lies. 
Now,  the  reply  gives  a  poor  ezplanati(«i  why 
the  things  that  she  complains  of  to-day  were 
not  known  to  her  when  she  listed  her  wrongs 
for  settlement  For  Instance,  she  had  aUeg* 
ed  In  the  complaint  that  fruit  trees,  repre- 
sented to  be  "Biz  years  old  and  in  healthy 
condition,"  were,  in  fact,  '*unhealthy,  uncai^ 
ed  for,  and  diseased,  and  many  stunted, 
dead,  or  dying."  The  reply  avers  no  reasona- 
ble explanation  why  such  a  condition  as  this, 
so  easliy  seen  by  one  at  that  time  in  posses- 
sion, was  not  listed  among  those  grievances. 

Tills  action,  brought  eight  monttis  after  the 
settlement.  Is  based  in  fraud,  and  we  hold 
that  the  enumeration  of  her  grievance  then 
was  an  exclusion  of  those  which  she  did  not 
mention.  The  settlement  did  not,  to  be  sure, 
recite  that  It  was  in  full,  but  the  defend- 
ants alleged  that  they  believed  It  was.  She 
was  then  in  possession,  with  ample  opportu- 
nity to  see  what  was  wrong  in  the  property ; 
yet  she  reserved  no  right  to  bring  up  new 
grievances,  and  it  must  be  presumed  that  de- 
fendants would  not  have  settled  with  her 
then  if  she  had  reserved  that  right 

Whether  In  deceit  cases  it  Is  possible  to 
split  grievances  In  partial  settlements  and  re- 
tain the  fraud  basis  at  all  for  snbsequeot 
litigation  we  need  not  decide,  for  we  are  sat- 
isfied that,  when  plalntlflfs  allegations  are 
read  with  the  contract  for  exchange,  and  the 
contract  of  settlement  appended  to  the  an- 
swer, the  settlement  must  be  enforced  as 
UnaL  One  grievance,  we  have  said,  appears 
in  the  present  complaint  that  In  the  settle- 
ment was  neither  expressly  released  nor  yet 
affirmatively  retained  for  future  action ;  bat, 
even  if  this  fifth  item  did  survive  the  settle- 
ment, and  Is  therefore  proper  for  the  sub- 
sequent present  action*  it  insnflUrtently  sap- 
ports  alone  the  cause  of  action. 

[2]  This  fifth  item  was  In  the  settlemoit 
described  as  a  misrepresentation  of  a  water 
right  on  each  tract  as  "fully  paid  up,"  when. 
In  truth,  so  the  grievance  then  was  stated, 
the  irrl^tlon  company  "was  in  reo^versh^ 
and  extra  assessments"  would  be  necessary  to 
secure  a  water  r^iht  In  the.  present  com- 
plaint this  reappears  nmely  as  an  aUegattot 
that  there  was  no  water  right,  bat  this  alle- 
gation must  be  taken  with  the  lawginig^  in 
the  settlement,  and  with  the  two  tog^her 
we  bold  that  there  Is  no  allegation  that  Oils 
water  right  never  was  np.  The  alleged 
Impending  assessments  may  be  such  only  as 
arise  in  receivership  expenses  and  the  fail- 
ure of  the  water  company  to  keep  its  engage- 
ments even  with  those  who  have  paid  in  fuIL 

[S]  The  law,  as  is  so  often  said,  does  not 
presume  fraud.  Bxcept  in  fiduciary  cases,  it 
extends  no  presumptions  to  those  who  charge 
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It.  Whatever  Is  vague,  uncertain,  or  tincan- 
did  should  be  resolved  against  the  pleader, 
and  the  defendants  are  not  called  nptm  to 
make  allegations  of  this  kind  more  definite 
and  certain.  There  pervades  the  complaint 
and  the  reply  a  want  of  candor.  Instead  of 
distrusting  the  defendants,  the  leader  Is  In- 
clined to  distrust  the  plaintiff. 

The  lower  court  was  justlfled  tn  rendering 
Judgment  on  the  pleadings. 

The  jadgment  la  affirmed. 

MORRIS.  C.  J.,  and  PABSEB  anfl  BOI/- 
COMB.  JJ.,  concur. 

m  WMh.  874) 

8LISGOVICH  V.  SOAKDINATIAN-AMBBI- 
CAM  BANK  et  al.    (No.  12754.) 

(Snprenw  Gonrt  oC  Washington.    Dae.  23, 
1915.)^ 

X  ESCKOWS  «=»10— COBFORAXI  STOOK— "CON- 
VKBSIOH." 

Where,  la  an  action  against  a  bank  and  its 
caahier  for  the  conversion  of  corporate  stock,  it 
appeared  that  the  stock  had  been  received  by  the 
bank  from  the  attorney  of  a  third  person  to  be 
held  in  escrow,  that  sudi  third  perscm  waa  Inter- 
ested in  the  escrow,  that  the  bank  was  merely 
holding  the  stock  as  It  had  been  reqaeated  to  do 
by  both  plaintiff  and  such  attorney,  and  had 
BO  stated  to  plaintiff  on  demand  being  made  by 
bim  for  the  stock,  and  that  the  banlE  had  also 
Inftumed  him  that  if  the  third  person's  conaent 
was  secured  it  would  release  the  stock,  the  ac- 
tion was  properly  dismissed;  a  bona  fide  rea< 
■onable  detention  of  property,  by  one  who  has 
assumed  some  duty  respecting  same,  to  ascer- 
tain the  true  ownership  or  ri^t  of  poasession, 
being  insnfficient  to  aostain  an  action  for  "con- 
version." 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent.  Dig.  I  16;  Dec  Dig.  ^la 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  GonversitnL] 

2.  Appiai.  ard  Ebbob  ^»8^— Intitbd  Bb- 
BOB— Dismissal  or  IHTEBVXimon. 

Plaintiff  could  not  predicate  error  on  the 

dismissal  of  an  intervention  filed  In  an  action 

where  be  moved  for  such  dismissal. 
[Ed.  Note.— For  other  case^  see  Anpeal  and 

Error.  Cent  Dig.  H  8581-8610;    Dec.  Dig. 

Department  1.  Appeal  from  Superior 
Court,  King  Coonty;  King  Dykeman,  Judge. 

Action  by  Joseph  SUscovicb  against  the 
Scandinavian-American  Bank  and  others. 
From  a  Judgment  fte  defendanta.  plaintiff 
appeals.  Affirmed. 

Wlllett  &  Oleson,  of  Seattle  for  appellant. 
Balllnger,  Battle,  Hvlbert  &  Shorts  and  r. 
J.  Carver,  all  of  Seattle,  for  req^ondenta. 

MOUNT,  J.  ThlB  action  waa  brongbt  In 
conversion  to  recover  from  the  Scandinavian- 
American  Bank  and  J.  F.  Lane,  its  cashier, 
¥200,000.  After  the  issues  were  made  up. 
the  trial  court  dismissed  the  case  as  to  the 
bank  and  Lane  upon  a  motion  for  Judgment 
apon  the  pleadings.  The  plaintifl  baa  ap- 
pealed from  that  order. 

[1]  The  facts  as  shown  by  the  pleadings 


are  as  follows:  The  plaintiff  on  July  3, 1911, 
wrote  a  letter  addressed  to  Mr.  J.  F.  Lane, 
in  care  of  the  Scandinavian-American  Bank,  * 
Seattle.  Wash.,  as  follows: 

**Dear  Sir:  Please  find  Indosed  herewith  cer* 
tificate  number  four  (4)  for  2,199  shares  of 
stock  in  the  North  Alaska  Mining  Co.  I  have 
this  day  given  to  Jacob  Schick  an  irrevocable 
proxy  for  the  voting  of  this  stock  and  it  Is  my 
intention  In  giving  this  stock  to  you,  that  the 
same  shall  be  held  by  you  to  the  end  that  the 
said  Jacob  Schick  shall  have  full  and  absolute 
control  of  the  corporation  by  reason  of  having 
the  voting  of  this  stock,  and  that  said  control 
shall  last  for  a  period  of  five  years  from  the  datp 
of  this  letter,  and  if  any  one  shall  question  Hr. 
Schick's  control  yon  are  requested  to  show  them 
this  letter  or  to  explain  to  them  the  contents 
thereof.    Yours  very  truly,  Joseph  Sllscovich." 

This  letter  was  g^ven  to  Mr.  F.  J.  Carver, 
attorney  for  Mr.  Schick.  On  July  6.  1911, 
Mr.  Carver  inclosed  the  moitioned  stock  cer- 
tificate In  a  letter  of  that  date,  addressed,  to 
Mr.  Lane,  in  care  of  the  Scandinavian-Amer- 
ican Bank,  Seattle,  Wash.,  as  follows: 

"Dear  Sir:  Herewith  faclosed  find  certificate 
of  stock  and  letter  from  Mr.  Joseph  Sliscovich, 
which  is  self-explanatory.  Mr.  Siiscovich  asks 
me  to  request  you  to  acknowledge  receipt  of 
this  letter  and  certificate.  Tours  truly,  F.  J. 
Carver  <&  John  Slattery,  Per  F.  J.  Carver." 

On  July  8.  1911,  Mr.  Lane  wrote  a  I^ter 
to  Mr.  Carver  as  follows: 

"Dear  Sir:  I  beg  to  acknowledge  receipt  of 
your  favor  of  the  oth  inat.,  inclosing  certincate 
No.  4  for  2,199  shares  of  the  North  Alaska  Min- 
ing Company  in  the  name  Joseph  Sliscovich ; 
also  Mr.  Sllscovich's  letter  of  iD8tructlgps  cov- 
ering the  same.  We  shall  hold  the  stoca  In  es- 
Cf-ow  in  conformity  with  the  terms  and  condi- 
tions of  that  letter.  Yours  very  truly,  J.  F. 
Lane,  Cashier." 

Nearly  two  years  later,  namely,  on  March 
20, 1913,  Mr.  Sliscovich  addressed  a  letter  to 
Mr.  Lane  and  the  Scandinavian-American 
Bank,  Seattle,  Wash.,  as  follows: 

"Gentlemen:  You  are  hereby  notified  that  I 
have  revoked  the  proxy  which,  on  July  3,  1911, 
I  gave  to  Jacob  Schick  to  vote  my  shares  of 
stock  in  the  North  Alaska  Mining  Co.,  and  I 
hereby  make  demand  on  you  for  possession  of 
certificate  No.  4  for  2,lvd  shares  of  stock  in 
the  North  Alaska  Mining  Co.,  delivered  by  me 
to  you  with  the  leUer  of  July  S.  1911.  Very 
tnuf  yours.  Joseph  Sliscovich." 

On  Maicb  26,  1913.  Mr.  Lane  wrote  to  tbe 
plaintifl  a  letter  reading  as  follows: 

"Seattle,  Wash.,  March  26. 1918.  - 

"Mr.  Joseph  Sliscovich,  Seattle,  Washin^on— 
Dear  Sir:  Replying  to  your  communication  ot 
March  20th,  with  reference  to  2,199  shares  of 
stock  of  tbe  North  Alaska  Mining  Company, 
evidenced  by  certificate  number  4,  which  we  re- 
ceived from  Mr.  F.  J.  Carver,  attorney  at  law, 
under  date  of  July  6,  1911,  with  a  letter  of 
instructioiia  from  you.  I  beg  to  inform  you  that 
we  are  advised  by  our  attorneys  that  It  would 
be  unwise  for  us  to  deliver  this  stodc  to  you 
as  per  your  request,  without  the  consent  of  Mr. 
Jacob  Schick,  who  is  an  interested  party  to  the 
deposit  of  this  stock  in  our  hands.  If  you  can 
secure  Mr.  Schick's  consent  to  the  release  of 
this  stock  by  us  to  yon,  we  shall  be  glad  indeed 
to  be  relieved  of  the  same ;  otherwise  we  mutt 
continue  to  hold  it  unless  authorized  bv  a  court 
of  proper  jurisdiction  to  surrender  Uie  same. 
Tours  very  truly,  P.  J.  Lane,  Cashiw." 
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After  receiving  this  letter,  Mr.  SUscovlch 
brought  this  action  against  the  bank,  and 
against  Mr.  Lane,  alleging  the  conversion  of 
the  stock  by  the  bank,  and  praying  for  a 
Judgment  agaiast  the  banlc  for  the  sum  of 
$200,000,  the  alleged  reasonable  value  of  the 
stock.  The  complaint  is  In  the  usual  form 
In  conversion.  Thereafter  the  bank  and  Mr. 
Lane  Joined  In  an  answer,  setting  up  the 
facts  as  above  stated,  and  alleging  that  Mr. 
Sdbick  daimed,  an  interest  In  the  8to<^  and 
prayed  that  Mr.  Schick  be  brought  in  as  a 
party  to  the  action,  and  tiie  rights  of  the 
plaintiff  and  Mr,  Schldc  be  determined.  Mr. 
Schick  was  afterwards  made  a  party  to  the 
action,  appeared  therein,  and,  among  other 
things,  alleged  that  he  had  an  interest  in 
the  stock  by  reason  of  a  cmitract  which  was 
entered  into  betwera  Mr.  Sliscovidi  and  htm- 
8^  at  the  time  the  8to<^  was  placed  in  es- 
crow in  the  bank.  The  plaintiff  for  reply  to 
the  answers  of  the  defendants  bank  and  Lane, 
and  to  the  intervener,  Mr.  Schick,  in  sub- 
stance admitted  the  facts,  stated  in  the  let- 
ters hereinbefore  quoted,  but  denied  that  Mr. 
Sdilck  had  any  interest  in  the  stock,  and 
filed  a  motion  to  i1<«mtM|  the  complaint  in 
interventipn  of  Mr.  Schick  The  deCen^ts 
bank  and  Lane  filed  a  motion  for  Judgment 
upon  the  pleadings.  These  motions  were  by 
the  trial  court  granted,  and  the  trial  court 
entered  an  order  redtlng: 

"During  the  connderatioa  of  said  motloD,  de- 
fendants claiming  that  they  and  neither  of  them 
OWDB  or  cUtimB  any  interest  Id  the  stock  meatioa- 
ed  Id  plaintifTB  complaint,  and  only  bolda  pos- 
aession  thereof  as  escrow  holder,  and  subject  to 
the  order  of  tbe  court,  as  set  forth  in  the 
'pleadings  in  this  cause,  and  was  willing  and  de- 
sirous, if  so  directed  and  authorized  by  this 
court,  to  deiwsit  said  stock  in  court  to  abide 
the  detenninatioD  of  this  action  betweeir  plain- 
tiff and  intervener,  and  any  order  or  Judgment 
which  this  court  may  make  relative  thereto,  it 
is  therefore  ordered  that  said  defendants  deposit 
in  this  court  and  with  the  clerk  of  this  court 
said  stock  certificate  hereinafter  described,  to 
abide  the  decision  and  determio'atioD  of  this 
court  between  plaintiff  and  intervener  relative 
thereto,  and  the  further  order  and  judgment  of 
this  court  relative  thereto." 

The  appellant  bases  Its  appeal  In  this  case 
upon  the  contention  that  this  stock  was  de- 
posited with  the  bank  for  the  appellant's 
benefit,  and  that  he  at  any  time  had  the 
right  to  a  return  of  the  stock  upon  demand, 
and  that  when  the  appellant  demanded  the 
stock  from  the  bank,  and  it  refused  to  de- 
liver the  stock,  that  this  was  a  conversion, 
and  the  bank  Is  therefore  liable  for  the  val- 
ue of  the  stock.  This  would  probably  be 
true  if  no  third  party  were  Interested  in  the 
escrow  and  If  there  were  in  fact  a  conver- 
sion by  the  bank.  But  the  pleadings  very 
clearly  show  that  the  stock  was  d^Hwlted 
In  tlie  bank  by  Mr.  Carver,  attorney  for  Mr. 
Schick,  a  third  party,  and  was  received  by 
the  bank  to  be  held  in  escrow,  and  that  the 
bank  has  not  converted,  and  does  not  Intend 
to  convert,  the  stock,  but  Is  simply  holding 


the  stock  as  It  was  requested  to  hold  it* 
both  by  the  appellant  and  by  Mr.  Carver,  the 
agent  of  Mr.  Schick.  When  the  stock  was 
demanded  by  the  appellant  from  the  bank, 
the  appellant  was  plainly  told  In  the  letter 
above  quoted,  dated  March  26,  1913,  that  if 
the  plaintiff  would  secure  Mr.  Schick's  con- 
sent to  the  release  of  the  stock  the  bank 
would  be  ^d  to  be  relieved  of  the  same. 
This  shows  no  conversion,  or  Intent  to  con- 
vert, but  that  the  defendants  bank  and  Mr. 
Lane  were  simply  endeavoring  to  perform 
the  duty  which  they  had  agreed  to  perform, 
both  for  the  appeUant  and  for  Mr.  Schick. 
We  think  no  case  can  be  found  whicb  holds, 
under  these  circumstances,  that  the  refusal 
of  the  bank  to  deliver  the  stock  to  one  of 
the  persons  who  bad  been  instromental  in 
deposiUng  the  same  with  the  bank  could  t>e 
held  to  be  a  conversion  of  Qie  stock  1^  tbe 
bank. 

"A  bona  fide  reasonable  detention  of  goods 
by  one  who  has  assumed  some  duty  respiting 
them,  for  the  purpose  of  ascertaimn^  tbcdr  true 
ownership,  or  of  determining  the  right  of  de- 
mandant to  receive  them,  wiU  not  sustain  an 
action  fyr  omversfon.'*  88  Cyc.  p.  2029. 

Wo  think  there  can  be  no  doubt  upon  this 
point  The  court  Qierefore  properly  dismiss- 
ed the  action  for  conversion  as  to  the  bank 
and  Mr.  Lane. 

[t]  The  intervention  of  Mr.  S^iick  vas 
dismissed  upon  the  motion  of  ftie  anieUant 
and  by  consent  of  counsel  tor  Mr.  ScbidL 
There  can  be  no  reversible  error  in  this.  If 
error,  it  was  Invited  by  the  an>ellant. 

While  voluminous  briefb  have  been  illed  in 
the  case,  we  tbinb  it  is  not  necrasary  to  om- 
sider  any  other  question  than  tb»  one  above 
decided. 

Ttie  Judgment  appealed  from  Is  therefore 
aflOrmed. 

MORRIS,  a  J.,  and  ELLIS,  CHADWICC. 
and  FDLLERTON,  JJ^  concur. 


(88  Wash.  «e9) 

STATE  ex  rel.  O'PHELAN,  Proa.  Atty.,  v. 
SUPERIOR  COURT  FOR  PACIFIC 
COUNTY  et  al.    (No.  13112.) 

(Supreme  Court  of  Washington.    Dec.  18, 
1015.) 

1.  Cbiminai,  Law  «=3»131— Dis<iuAi.nTCATioi< 

OF  JuDQB:  for  PBEJUDICB — SUBSKIJDEllT  Ol- 
DKB  CHANfllKO  VENUB— StATOTK. 

Where  a  motion  for  change  of  judge,  snp- 

rrted,  as  provided  by  Laws  1011,  p.  617,  H  1> 
3  Rem.  &  Bal.  Code,  |S  209-1,  200-2,  by  af- 
fidavits reciting  the  prejudice  of  the  judge 
against  whom  they  were  directed,  was  called  to 
the  attention  of  the  judge,  who  thereupon  en- 
tered an  order  providing  that  the  state  was 
granted  another  judge  to  try  the  action,  he 
thereby  deprived  lumself  of  authority  to  <AaQge 
the  venue  of  the  case  on  liis  own  motion  to  an- 
other county,  by  order  reciting  the  making  of 
the  order  grantmg  a  change  of  judge,  and  that 
defendants  had  waived  their  constitutioDai  right 
to  have  the  cause  tried  in  the  county  wherein 
the  offense  was  charged  to  have  been  committed, 
his  sole  power  after  an  order  granting  change  of 
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judge  b«iiiE  to  call  in  a  judge  from  some  other] 
county  or  request  the  Gorenior  to  send  one. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  24fl ;  Dec  Dig.  «=»131.] 

2.  Ckiuinai.  Law  ^i»117— Venuk— Piacu  of 

Bbinoino  Prosecution. 

Unless  defendants  waive  their  right  under 
Const  art.  1,  §  22,  to  be  tried  in  the  county 
in  which  the  offense  is  alleged  to  have  been  com- 
mitted, the  judge  of  the  court  of  such  county  is 
without  power  to  transfer  the  eanie  to  another 
county  for  trial. 

tEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  237,  240;  DecDIg.  i8=»117.] 

Parker,  J.,  dissecting. 

Department  2.  Blandamus  by  the  State, 
on  the  relation  of  John  I.  O'Phelan,  Prose- 
cuting Attorney  of  Pacific  County,  against 
the  Superior  Conrt  for  Pacific  County ;  Bd- 
ward  H.  Wright,  Judge.   Writ  to  Issne. 

O.  Dolph  Barnett  John  I.  O'Phelan,  and 
M.  M.  Richardson,  all  of  South  Bend,  for 
relator.  A.  0:  Shaw,  of  Spokane,  for  re- 
spondents. 

MAIN,  J.  This  Is  an  application  for  a 
writ  of  mandamus  directed  to  the  superior 
court  for  Pacific  county,  and  Hon.  Edward 
H.  Wright,  as  the  judge  thereof. 

The  facts  upon  the  basis  of  which  the 
writ  must  either  issue  or  be  denied  are  as 
follows:  On  July  9,  1915,  there  was  pending 
in  the  superior  court  for  Pacific  county  a 
cause  entitled,  State  of  Washington  v.  George 
Wbeaton,  Forrest  Martin,  and  Frank  Mar- 
tin, in  which  the  defendants  named  were 
diarged  with  the  crime  of  assault  in  the  sec- 
ond degree. 

[1]  On  September  18,  1916,  there  was 
called  to  the  attention  of  the  trial  judge  a 
motion  for  a  change  of  judge,  supported  by 
two  affidavits,  one  by  the  prosecuting  attor- 
ney, and  the  other  by  the  prosecuting  wit- 
ness In  the  cause  mentioned.  These  affida- 
vits recited  the  prejudice  of  the  judge 
against  whom  they  were  directed,  as  pro- 
vided for  in  the  Laws  of  1911«  p.  617,  M  1,  2, 
8  Kem.  &  Bal.  Code,  SI  209—1,  209—2.  The 
affidavits  also  recited  that  the  convenience 
of  witnesses  and  the  ends  of  justice  would 
be  interfered  with  If  the  cause  were  trans- 
ferred to  another  county  for  trial.  There- 
npon  an  order  was  entered  which  provided 
that  "the  state  of  Washington  be  granted  an- 
other judge  to  try  the  above-entitled  ac- 
tion." 

PrerlouB  to  the  entry  of  this  order,  and 
on  August  1^  1916,  the  defendants  had  filed 
a  motion  for  change  of  renne  on  the  ground 
of  local  prejndlc&  Ttils  motion  was  sup- 
ported by  affidavits,  and  was  controverted 
hy  a  large  nnmber  of  affidavits  on  the  i>art 
of  the  state.  The  motion  made  for  diange 
of  venne  br  the  defendants  was  at  no  time 
noted  for  bearii^,  and  the  same  had  at  no 
time  been  heard  or  passed  upon  by  the  re- 
spondent or  any  other  judge. 


On  September  28, 1015,  ten  days  after  the 
order  granting  a  change  of  judge  was  en- 
tered, Uw  trial  judge,  on  his  own  motion,  en- 
tered an  order  whldi  dianged  the  venue  of 
the  case  to  Lewis  county.  This  order  re- 
cited the  making  of  Oie  previous  order,  and 
the  farther  fact  that  the  defendants  had 
waived  their  oonstltntlonal  rl^t  to  have 
the  cause  tried  in  the  connty  wherein  the 
oifense  was  (dialled  to  have  been  committed. 
Tb6  order  also  recited  that  neither  the  con- 
vrailence  of  witnesses  nor  the  ends  of  justice 
would  be  interfered  with  by  the  transfer. 

After  the  entry  of  the  order  dianglng  the 
venue,  this  application  was  made  for  a  writ 
of  mandamos  to  require  the  respondent  to 
vacate  and  set  aside  the  order  changing  the 
venue,  for  the  reason  that  the  respondent, 
after  the  affidavits  of  prejudice  had  been 
filed  and  the  order  entered  granting  a  change 
of  judge,  had  no  power  or  authority  to  en- 
ter the  subsequent  order  changing  the  venue. 
If  the  respondent  retained  power  to  enter  an 
order  changing  the  venue  after  having  en- 
tered the  previous  order  for  a  change  of 
Judge,  the  writ  should  t>e  denied.  On  •  the 
other  hand,  If  the  respondent  had  no  power 
to  enter  the  subsequent  order,  the  writ  must 
be  granted. 

It  Is  not  <Aalmed  that  the  affidavits  of 
prejudice  did  not  conform  to  the  require- 
ments of  section  209—2,  3  Bern.  &  BaL  Code, 
to  wliich  .reference  has  already  been  made. 
Where  an  affidavit  of  prejudice  is  filed  un- 
der this  law,  and  the  same  is  timely,  and  In 
a  proper  manner  called  to  the  attention  of 
the  Judge  against  whom  It  Is  directed,  such 
Judge  Is  thereby  disqualified  from  proceed- 
ing further  with  the  case,  except  in  the. 
particulars  mentioned  in  the  statute.  State 
ex  rel.  Nelson  v.  Yakey,  64  Wash.  611,  117 
Pac.  265 ;  State  ex  rel.  Lefebvre  v.  Clifford, 
65  Wash.  313,  118  Pac.  40;  State  v.  Sefrlt, 
82  Wash.  620,  144  Paa  726;  Washoe  Copper 
Co.  V.  Hlckey,  46  Mont  363,  128  Pac.  584; 
Murdlca  v.  State,  22  Wyo.  196,  137  Pac  674. 

Under  the  statute,  when  the  affidavit  is 
called  to  the  attention  of  the  jadge,  he  may 
do  one  of  four  things:  (a)  Transfer  tlie  ac- 
tion to  another  department  of  the  same 
court;  (b)  call  in  a  judge  from  some  other 
court;  (c)  apply  to  the  Governor  of  the  state 
to  send  a  judge  to  try  the  case ;  and  (d)  If 
the  convenience  of  witnesses,  or  the  ends  of 
Justice  will  not  be  interfered  with,  and  the 
action  Is  of  such  a  character  that  a  change  of 
v^nue  may  be  ordered,  he  may  send  the  case 
for  trial  to  the  most  otmvenlent  county. 

In  this  case,  there  being  but  one  depart- 
ment of  the  superior  court  for  Padflc  coun- 
ty, the  cause  could  not  be  transferred  to  an- 
other department  of  the  same  court  As  ap- 
pears from  the  facts  stated,  when  the  affi- 
davits were  presented,  an  order  was  enters 
granting  a  chai^  of  judge.  Under  this  or- 
der the  respondent  had  the  power  to  do  one 
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of  two  tilings,  rither  call  In  a  judge  from 
some  other  county  of  the  state,  or  request  tbe 
Govemor  to  send  a  Judge.  After  baTing  once 
acted  and  entered  the  order  for  a  change  of 
judge,  we  think  the  entering  of  the  second 
order  ^-ti^nging  Qie  Tense  was  without  au- 
thority. 

In  State  ex  reL  Jenkins  District  Court, 
32  Mont  685,  81  Pac  351,  the  Supreme 
Court  of  lAintana,  luder  a  statute  whldi,  so 
far  aa  tbe  present  case  i«  concerned,  la  sim- 
ilar to  tbe  statute  of  this  state  now  onder 
consideration,  held,  that  where  an  order  bad 
been  entered  dunging  the  venue  to  another 
county,  a  Judge  of  a  different  department  of 
tbe  same  court  sitting  In  the  department  of 
the  judge  against  whom  the  affidavit  of 
prejudice  was  directed,  had  no  power  to  va- 
cate the  prevlons  order  changing  tbe  venue 
The  principle  is  no  doabt  the  same  whether 
the  flrat  order  entered  provides  for  the  call- 
ing In  of  a  judge,  or  the  change  of  venue. 
Under  tbe  role  first  above  stated,  tbe  calling 
of  tbe  affidavit  to  the  attention  of  the  trial 
judge  wortEed  a  disqualification  of  bis  fnr^ 
ther  proceeding  with  the  cause,  except'  so 
far  as  tbe  statute  authorizes  8u<di  further 
proceeding.  If  Vt»  Judge  was  dlsqnallfled 
to  proceed,  it  la  obvious  that  be  would  not 
have  bad  the  power  to  pass  upim  the  motion 
made  by  tbe  defendants  for  a  change  of  ven- 
ne  had  that  matter  subsequently  been 
brought  before  him  for  a  hearing.  The  de- 
termination of  such  a  motion  Involves  tbe 
exercise  of  a  judicial  discretion,  and  la  tbe 
trial  of  an  issue  In  tbe  case.  Murdlca  v. 
State,  supra ;  State  ex  rel.  Jenkins  v.  Dis- 
trict Court,  32  Mont  595,  81  Pac.  351. 

[2]  When  the  order  granting  a  change  of 
jndge  was  entered,  the  respondent  was  with- 
out power  to  transfer  tbe  cause  to  another 
county  for  trial  in  tbe  absence  of  a  waiver 
by  the  defendants  of  their  constitutional 
right  to  have  the  cause  tried  in  the  county 
in  which  the  offense  was  alleged  to  bare 
been  committed.  Constitution,  State  of 
Washington,  art  1,  8  22;  State  ex  rel. 
Howard  v.  Superior  Comt,  163  Pac.  7. 

In  entering  the  second  order,  that  of 
changing  the  venue  to  Lewis  county,  the 
trial  judge  of  necessity  passed  upon  tbe 
question  whether  tbe  defendants  had  waived 
their  constitutional  right  to  have  the  case 
tried  In  Pactflc  county.  The  determination 
of  this  question  Involved  the  exercise  of  Ju- 
dicial Judgment  The  judge  who  entered 
this  order,  having  been  previously  disquali- 
fied by  the  presentation  of  an  affidavit  of 
prejildice,  could  not  sul}sequent]y  pass  upon 
one  of  the  issues  In  the  case.  Had  the  re- 
spondent at  the  time  be  entered  the  order 
for  a  change  of  Judge  entertained  the  opin- 
ion that  the  venue  of  the  case  could  be 
changed  to  ^pother  county  without  Inters 
faring  irttb  tbe  convenience  of  wttnusee  or 


the  ends  of  justice,  and  that  Oie  defenaants 
bad  then  waived  their  right  to  have  tbe  case 
tried  in  Pacific  county,  and  had  thereupon 
entered  an  order  transferring  the  case  to 
Lewis  county  for  trial,  a  different  question 
would  be  presented.  State  ex  rel.  Moore  t. 
Superior  Court,  70  Wash.  362,  126  Pac  928. 
The  determination  of  the  Issue  aa  to  local 
prejudice,  if  any  exists,  and  the  rl^t  to  a 
change  of  venue  for  that  reason,  must  be  de- 
termined by  tbe  judge  called  in  by  tbe  re- 
q^ndent  to  try  the  cans^  or  by  a  judge 
sent  upon  tbe  application  of  the  respondeat 
by  the  Governor. 

The  writ  will  Issue  directing  Oiat  tbe  or- 
der of  September  28,  1916,  be  vacated  and 
annulled. 

MORRIS,  a  J.,  and  BAUSMAN  and  HOL- 
COMB,  Jjr.,  concur. 

PARKER,  J.  (dissentlDg).  I  cannot  con- 
cur In  the  view  that  Judge  Wright  exhaust- 
ed bis  power  In  the  premises  when  be 
entered  tbe  order  granting  to  the  state  the 
right  to  have  the  cause  tried  by  another 
judge,  upon  the  affidavits  of  prejudice  being 
called  to  bis  attention  by  tbe  prosecotli^ 
attorney.  The  method  of  placing  the  canse 
for  trial  before  another  judge  was  still  a 
matter  to  be  determined  by  Judge  Wrl^t 
This  conld  be  accomplished  in  one  of  t^ 
ways :  (1)  By  calling  another  judge  to  Pacif- 
ic coun^,  or  (2)  by  sending  the  canse  to  an- 
other county  for  triaL  No  one  but  tbe  de- 
fendants CDOld  object  to  the  latter.  Mani- 
festly they  are  not  80  objecting.  Their  mo- 
tion for  change  of  venne  Is  of  no  moment 
here  whatever,  as  I  view  It  It  may  serve 
as  evince  of  their  consent,  but  that  needs 
no  evidence  to  show  it  in  the  abaence  of 
their  obJecUooB.  Therefore  I  dissent 

'  (88  Wasb.  my 

CARSTENS  &  EARLES,  Inc.,  v.  CITY  OP 
SEATTLE  et  al.    (No.  12202.) 

(Supreme  Conrt  of  Washington.    Dec  IS, 
1916.) 

MOBTOAOES  «=>600— FoaECLOSUnB—HEDEMP- 
TION— PaTKBKT  OF  ASSESSMENT  LlENS. 
Where  the  mortgagee  is  compelled  to  r» 
deem  from  assessment  liens  to  protect  its  rights 
the  sum  expended  therefor  should  be  included 
in  the  amount  which  the  mortgagor  must  pay  to 
redeem  from  a  foredosure  of  the  mortgage. 

[Ed.  Note.— B\)r  other  eases,  see  Mortgages, 
Cent  Dig.  H  1768-1776,  1787;  De&  Dig. 
600.] 

Department  1.    Appeal  from  Superior 
Court,  King  County;  J.  T.  Bonald,  Judge 
On  rehearing.    Former  decision  modified. 
For  former  ojOnlon,  Bee  84  Wash.  88,  146 

Pac.  381. 

Jas.  B.  Bradford,  C.  B.  White,  John  T. 
Casey,  and  Wm.  B.  Allison,  all  of  Seattle,  tot 
appellants.  Preston  &  Thorgrimson  and  B. 
H.  Ooshun,  all  of  Seattle,  for  respondent. 


»For  other  gum  m*  sum  topic  ud  KBT-NUHBBB  in  aU  Kajr-Numbered  Dl|wto  and  Indms 


Digitized  by 


Google 


Wash.) 


liANIGAN 


T*  MTTiTW 


lOSl 


PEB  CURIAM.  By  motion  and  aflldaTlt 
which  have  here  been  considered  as  a  peti- 
tion for  rehearing  It  is  suggested  that  a  far- 
ther direction  than  that  contained  In  the 
original  opinion  be  given  to  the  superior 
court  In  this:  That  In  case  the  respondent 
shall,  under  the  provisions  of  its  mortgage, 
redeem  the  mortgaged  property  from  the  as- 
fiessment  Hens,  that  then  and  In  such  case 
the  superior  court  may,  upon  proper  showing 
being  made,  enter  a  supplemental  decree,  In- 
cluding in  the  amount  due  the  respondent 
under  the  mortgage  any  som  or  sums  paid  in 
redemption  of  the  assessment  Hens.  This 
suggestion  Is  well  founded-  The  respondent 
may  be  compelled  to  redeem  from  the  as- 
sessment liens  in  order  to  protect  Its  rights 
under  the  mortgage.  If  after  having  done 
this  the  mortgagor  should  redeem  from  the 
mortgage  foreclosure,  obviously  there  should 
be  Included  In  such  redemption  the  amount 
which  the  mortgagee  was  required  to  pay  to 
protect  its  rights  under  the  mortgage. 

In  the  event  the  respondent  redeems  from 
the  assessment  Ileus,  or  any  of  them,  the  su- 
perior court  np<m  a  proper  showing  is  di- 
rected to  enter  a  supplemental  decree  in- 
cluding In  the  amount  due  the  respondent 
under  the  mortgage  the  sum  paid  In  redemp- 
tion of  aasessment  iienai 


<8»  Wagh,  6)   

IiANIGAN  et  al.  v.  MILES  (LANDIS,  Inter- 
vener).   (No.  12927.) 
(Supreme  Court  of  Washington.  Dec.  28, 1916.) 

1.  Appeal  and  Ehbob  4=>1-^bi»B8  ApnAiir 

able—Chabactbb. 

The  question  what  orders  are  appealaUe 
is  purely  statutory,  to  be  decided  by  determining 
whether  or  not  the  statute  provides  for  an  ap- 
peal in  the  given  instance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  U  1-4 ;  Dec  Dig.  «=3L] 

2.  Appeal  and  Ebbob  <3»91— Couplaxnt— 
Motion  to  Stbikb— Refusal. 

Ad  order  dismissing  a  motion  to  strike  a 
complaint  in  intervention  is  not  appealable  as 
being  within  the  language  of  Bern,  it  BaL  Code, 
%  1716,  subd.  6,  that  "any  order  affecting  a  sub- 
stantial right  U(  a  dvll  action  or  proceeding," 
since  that  phrase  is  qualified  by  requiring  that 
the  right  be  affected  by  an  order  which  (1)  de- 
termines the  proceedings,  (2)  discontinueB  the 
action,  (3)  grants  a  new  trial,  or  (4)  sets  aside 
an  arbltraticm  or  award,  none  of  which  results 
from  the  striking  of  a  complaint. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  612-^;  Dee.  Dig.  ^ 
91.] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  King  Dyfc^an*  Judge. 

Action  by  3c3ai  T.  Lanigan  against  Thom- 
as W.  Miles,  In  which  Etta  Landis  interven- 
ed. From  an  order  denying  a  motion  to 
strike  the  complaint  In  intervention,  defend- 
ant appeals.   Judgment  affirmed. 

Jones  &  Bidden,  of  Seattle,  for  appellant 
Farrell,  Kane  &  Strattim,  of  Seattle,  for  re- 
spondent. 


MOBBIS,  J.  [1]  Appeal  from  an  order 
denytug  a  motion  to  strike  a  complaint  in 
intervention.  Bespondent  moves  to  dismiss 
the  appeal  upon  the  ground  that  such  an  or- 
der Is  not  appealable,  and,  since  such  motion 
raises  only  a  question  of  practice,  no  refer- 
ence to  the  facts  Is  required. 

Questions  of  this  character  are  purely  stat- 
utory, and  must  be  decided  by  determining 
whether  or  not  the  statute  provides  for  such 
an  appeal.  The  governing  statute  is  section 
1716,  Eem.  &  Bal.  CoAe,  containing  seven 
subdivisions  enumerating  appealable  deter- 
minations. It  is  so  clear  Uiat  the  first  five 
and  the  last  of  these  subdivisions  do  not  aid 
appellant  that  no  reference  will  be  made  to 
them.  Subdlvlalon  six  provides  for  an  ap- 
peal: 

"From  any  order  affecting  a  substantial  right 
in  a  civil  action  or  proceeding,  which  either, 
(1)  In  effect  determines  the  action  or  proceed- 
ing and  prevents  a  final  judgment  therein;  or 
(2}  discontinuea  the  action ;  or  (3)  grants  a  new 
tnal;  or  (4)  sets  aside  or  refuses  to  affirm  an 
award  of  arbitrators,  or  refers  the  cause  back  to 
them." 

(2,  S]  To  our  mind  it  ia  clear  that  this 
subdivision  does  not  aid  appellant.  An  or- 
der denying  a  motion  to  strike  a  complaint 
in  Intervention  neither  (1)  determines  the 
proceedings,  (2)  discontinues  the  action,  (3) 
grants  a  new  trial,  nor  (4)  sets  aside  an  ar- 
bltratlim  or  award.  Appelant  nrgea  that 
the  order  complained  of  affects  a  "substan- 
tial rls^t  In  a  dvll  action  or  proceeding," 
and  hence  falls  within  the  language  of  sub- 
dlvlalon 6.  TbSa  contention  overlooks  the 
plain  Intendmrat  that  affecting  a  "substan- 
tial lighr  Is  not  snough,  but  the  order  must 
go  further  and  determine  the  proceedings, 
prevent  a  final  Judgment,  or  discontinue  the 
action.  The  order  appealed  from  Is  not  audi 
an  OTder.  The  proceedings  remain,  and  the 
Issues  are  still  subject  to  fliul  judgment,  a 
review  o^  wtal<^  on  appeal,  would  determine 
tlils  or  other  Interlocutory  orders.  If  every 
ruling  of  the  court  which  affected  a  substan- 
tial right  could  be  appealed  fnun,  the  trial 
of  causes  would  be  almost  interminable; 
hence  the  statute  goes  further  and  demands 
that  such  ruling  must  not  only  affect  a  sub- 
stantial right,  but  must  in  addition  finally 
determine  the  proceedings.  State  ex  rel. 
Langley  v.  Superior  Ck)nrt,  73  Wash.  110, 131 
Pac.  482. 

The  appeal  statute  of  Iowa  Is  very  similar 
to  ours,  except  that  it  goes  further  and  pro- 
vides for  an  appeal  from  "an  Intermediate 
order  involving  the  merits."  Notwithstand- 
ing this  extension  of  the  right,  it  was  held, 
In  Schioenhofen  Brewing  Co.  v.  Glffey,  162 
Iowa,  204,  143  N.  W.  1017,  that  an  order  de- 
nying a  motion  to  vacate  an  order  permitting 
additional  defendants  wfts  not  appealable. 
It  was  likewise  held  In  Bay  v.  Moore,  19  Ind. 
App.  690,  49  N.  E  1083,  that  an  order  ad- 
mitting or  refusing  tb  admit  additional  par- 
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ties  was  not  appealable  because  not  final  In 
its  character.  First  National  Bank  t.  GtU, 
SO  Iowa,  425,  Bnstatna  on  appe^  of  this 
tiiaracter,  bat  the  ruling  is  baaed  upon  the 
prOTlsions  of  the  statute  permitting  appeal 
fr<Mn  "an  Intermediate  order  involving  the 
merits."  That  an  appeal  will  not  Ue  from 
orders  of  this  character  Is  stated  aa  a  gen- 
eral rule  in  the  absraioe  of  special  8tatnt(»7 
provisions.  S  a  J.  8S  304,  3S12.  Such  rule  is 
sustained  by  the  following  cases:  Qreena- 
walt  V.  Natrona  Imp.  Co.,  16  Wyo.  226,  92 
Paa  1008;  Jones  v.  New  York  Life  Ins.  Co., 
11  Utah.  401,  40  Pac.  702;  Gobre  Grande 
Copper  Ca  v.  Green,  8  Ariz,  08,  68  Paa 
624;  Walker  v.  National  G.  U  ft  T.  Co..  133 
Ala.  240.  31  South.  802;  Gammon  v.  John- 
son. 126  N.  G.  64.  35, S.  a  181;  Whitney  v. 
Spearman,  BO  Neb.  617,  70  N.  W.  240;  Moore 
V.  Cobe  (Tex.  Civ.  App.)  166  &  W.  1142. 
The  Judgment  is  affirmed. 

HOLCOMB,  BfAIN,  FULLEBTON,  and 
BLUS,  J  J.,  concur. 

(80  Wash.  4}  '  ' 

EDMONDS  T.  AI/TMAN  et  ux.    (No.  12872.) 

(Supreme  Conrt  of  Wasbingtim.  Dec  23, 1915.) 

UsuBT  4=>141— Note  Bbokxbs  —  Aobnot  — 

Ratification. 

Where  defendants  executed  a  note  payable 
directly  to  plaintiff,  but  dealt  wholly  with  the 
firm  of  note  brokers  who  received  the  full 
amount  of  the  note  from  plaintiff,  but  in  turning 
the  money  over  to  defendants  retained  a  com- 
mission Buffi<dently  la^e  to  render  the  transac- 
tion usurious,  plamtiffwas  subject  to  tbe  pen- 
alties prescribed  hy  Rem.  &  Bal.  Code,  S  6266, 
penalidng  tbe  lender  for  tbe  aaurious  profits  of 
an  agent,  though  plaintiff  took  no  part  in  the 
transaction  except  to  buy  tJw  note  and  consid- 
ered the  brokers  as  they  did  themselves,  agents 
of  defendants,  since,  by  accepting  the  note  pay- 
able to  himself,  he  thereby  constitnted  the  bro-' 
kers  bis  agents  by  ratification. 

[Ed.  Note.— For  other  cases,  see  Usury,  Gent. 
Dig.  I  427 ;   Dec.  Dig.  «=s>141.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  E.  H.  Sullivan, 
Judge. 

Action  by  Arthur  Edmonds  against  Louis 
Altman  and  Anna  Altman,  his  wife.  From  a 
judgment  in  his  favor  reduced  for  usury 
penalties,  plolntlfT  appeals.  Affirmed. 

Peacock  ft  Lndden,  of  Spokane,  tot  appel- 
lant. John  I*  Wiley,  of  Spokane,  for  re- 
spondents. 

BAUSMAN,  J.  Edmoi^  haviitf  sued  the 
makers  of  a  promissory  note,  appeals  from  a 
judgment  in  his  favor  reduced  by  certain 
penalties  under  our  usury  statute,  section 
6256,  Rem.  ft  Bal.  Code,  which,  after  pre- 
scribing these  penalties,  subjects  the  lender 
to  usurious  ^flts  of  an  agent  and  makes 
any  intermediary  the  lender's  agent  when  he 
acts  for  both  parties.  Tbe  lower  court  held 
that  certain  persons,  Dickson  ft  Kelliher, 
were  Edmonds'  agents,  and  as  this  is  the  sole 


thing  complained  of  here,  we  most  examine 
the  evMence., 

What  the  Altmans  were  to  pay  in  their 
note  was  |600,  but  what  Oiey  actually  re- 
o^ved  was  fSOO.  Bdmonds,  for  bia  part, 
says  he  turned  over  the  full  sum  to  Dtcfeson 
ft  K^llher,  who  explain  tbat  th^  kept  the 
difference  as  an  earned  commission.  Both 
they  and  Edmonds  deny  that  they  were  Ed- 
monds* agents  in  any  degree  whatsoever. 

It  la  conceded  that  the  Altmans'  dealings 
were  wholly  with  Dickson  ft  Kelliher.  and 
counsel  on  both  sides  have  employed  mudi 
time  to  prove  an  agency  by  previous  rela- 
tions! But  there  Is  another  and  nndlspated 
feature  that  Is  conclusive  and  simple.  The 
Altmans'  note  does  not  run  to  Dickson  ft 
Kelliher.  Edmonds  is  not  here,  though  he 
calls  himself  a  buyer  of  the  note,  as  an  in- 
dorsee of  It  either  actual  or  pretended.  The 
note,  payable  directly  to  him,  Is  a  contract 
between  him  and  the  Altmans.  Now,  Kd- 
monds  himself  had  never  dealt  at  all  with 
the  Altmans.  so  we  have  a  man  lending 
money  to  people  he  never  saw  and  disputing 
the  agency  of  those  who  inserted  his  name 
in  it.  Somebody  or  other  must  have  bad 
authority  to  bring  the  parties  together.  Ed- 
monds is  not  suing  on  a  contract  between  tbe 
Altmans  and  Dickson  ft  Kelliher,  but  on  a 
contract  between  the  Altmans  and  himself. 
Since  he  had  nothing  to  do  with  the  Altmans 
himself,  he  must  have  bad  an  agent.  He 
might  have  refused  to  take  such  a  note  and 
thus  not  have  become  prima  focle  responsi- 
ble for  what  those  who  prepared  it  might 
have  said  or  done.  But  he  chose  to  accept  it. 
From  that  moment  Dickson  &  Kelliher  were 
his  agents.  On  the  record  here  they  are  his 
agents  either  by  authority  or  by  ratification. 
Their  illegal  profit  was  hia. 

Affirmed. 

MORRIS,  C.  J.,  and  MAIN.  PARfiCEB,  and 
HOLCOMB,  JJ.,  concur. 

^""^  (88  WaA.  n 

McEAT  V.  GARMAN.  (Na  12749.) 

(Supreme  Court  of  Washington.   I>ec.  29,  1915.) 

1.  Bankruptct  <S=5l45  —  Stock  Stjbscbjp- 
tiopjs—Patmknt  in  Mebcbandise — Stock- 
holder's Llabilitt. 

Where  defendant,  owning  a  stock  of  mez>- 
chandise  worth  $14,600,  tamed  It  over  to  a  cor- 
poration formed  by  himself  and  members  of  his 
family,  $10,000  thereof  being  in  payment  of  all 
btock  subscriptions,  defendant  taking  the  notes 
of  the  other  incorporators  in  payment  for  their 
sutecriptionfl,  the  balance  of  $4,600  being  credit- 
ed to  liim  on  the  corporation's  books,  and  paid  to 
him  in  installments  out  of  its  funds,  and  defend- 
ant secured  ail  tbe  stock  except  one  share  by 
canceling  such  notes,  and  the  corporation  there- 
after became  bankrupt,  he  was  not  liable  to  the 
trustee  in  bankruptcy  for  the  $4,600  as  balance 
due  on  a  capital  stock  subecription,  since  lie  was 
not  liable  as  a  stockholder  beyond  hia  actual 
subscription,  which  bad  been  fully  paid. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  {9  205.  230-232,  234;  Dec  Dig.  «s> 
145.] 
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2.  CoKFouTiOKB  «s9836  —  Ukisbubd  Stock 

— COHliENOINa  BnSINBSS— OmCXB— LUBEL- 

HT.  ' 

Though  50  shares  of  stock  were  retained  on- 
issued  by  such  corporation  as  treasury  stock, 
defendant  was  not,  in  the  absence  of  statatory 
proviiiioQ  therefor,  liable  for  the  corporation's 
debts  because,  as  an  officer,  he  allowed  the  corpo- 
ration to  commence  business  before  all  of  its 
capital  stock  was  subscribed,  since  for  such  vio- 
lation of  its  laws  only  the  state  can  complain. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  f  1454;   Dec.  Dig.  «^336.] 

Department  2.  Appeal  from  Superior 
Court,    Gbehalis   County ;    Mason  Irwin, 

Judge. 

Action  by  T.  H.  McKay,  as  trustee,  etc, 
against  B.  J.  Garman,  to  recover  as  for  a 
capital  stock  subscription.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Baymohd  J.  McMUlan,  of  Tacoma.  and  W. 
H.  Abel,  of  Montesano,  tm  appellant.  V,  W. 
Loomla,  of  Aberdeen,  for  respondent. 

MOBRIS.  0.  J.  Appellant  seeks  In  tbls 
action  to  recover,  from  respondent  $4,602 
niran  the  theory  of  liability  growing  out  of 
an  uniiald  stock  subscription.  The  facta  are 

stipulated,  In  substance,  as  follows: 

"That  for  several  years  prior  to  July,  1908, 
B.  J,  Garman  transacted  business*  as  a  merchant 
in  the  city  of  Aberdeen,  Chehalis  county.  Wash., 
where  he  now  resides,  and  on  the  16th  day  of 
Jol^,  1908,  B.  J.  Garman  and  Theresa  Garman, 
his  wife,  W.  D.  Garman,  brother  of  B.  J.  Gar- 
man, and  Carrie  I.  Garman,  his  wife,  made,  exe- 
cuted, and  acknowledged  articles  of  incorpora- 
tion in  triplicate,  a  copy  of  whicti  ia  hereto  an- 
nexed, marked  Euiibit  A,  and  made  a  part  here- 
of, and  which  were  filed  in  the  office  of  the  sec* 
retary  of  state  of  the  state  of  Washington  on  the 
21st  day  of  July,  1908,  and  were  thereafter  duly 
filed  in  the  office  of  the  auditor  of  Chehalis  coun- 
ty. Wash. 

'The  stock  of  merchandise  of  B.  J.  Garman  at 
the  time  of  the  incorporation  of  the  company 
was  of  the  inventoried  and  reasonable  value  of 
$14,6(^  The  only  evidence  of  a  subscription 
to  the  capital  stock  of  the  B.  J.  Garman  Compa- 
ny is  the  following  writing  signed  by  B.  J.  Gar- 
man, Theresa  Garman,  Carnie  I.  Garman,  and 
W.  D.  Garman,  respectively,  which  was  enter- 
ed upon  the  minute  books  of  the  company  as  fol- 
lows: 

"  'We  the  undersigned,  subscribe  to  the  num- 
ber of  shares  of  stock  of  the  B,  J.  Garman  Com- 
pany as  set  opposite  our  names. 

"  'B.  J.  Garman,  33  shares. 

"  Theresa  Garman,  33  shares. 

"  'Carrie  I.  Garman,  S3  sharo. 

**  *W.  D.  Garman.  1  share.' 

"Upon  the  organisation  of  the  corporation  B. 
J.  Garman  turned  over  to  the  corporation  his 
stock  of  merchandise  at  the  reasonable  and  in- 
ventoried value  hereinbefore  named  as  full  pay- 
ment of  the  $10,000  in  stock  subscribed  for  by 
himself  and  associates  and  received  upon  the 
books  of  the  corporation  a  credit  for  the  value 
of  the  stock  in  excess  of  $10,000,  to  wit,  ?4,602. 
There  was  no  other  money  or  property  paid  on 
account  of  the  capital  stock  of  the  corporation. 
The  said  $4,602  at  various  times  and  in  various 
amounts  was  thereafter  paid  to  the  defendant 
from  the  funds  of  the  corporation  and  applied  by 
him  to  the  payment  of  certain  of  his  merchandise 
indebtedness  contracted  by  Mm  before  the  cor- 
poration was  formed.   The  balance  of  the  un- 


subsdlbed  cai^tsl  atoA  amounting  to  ^,000  by 
agreement  of  the  incorporators  was  to  be  held  as 
treasury  stock. 

"It  is  further  stipulated  and  agreed  that  B.  J. 
Garman,  if  called  as  a  witness  on  the  part  of  the 
plaintiff  in  this  proceeding,  would  testify  snb- 
stantially  as  follows,  which  testimony  may  be 
considered  by  the  court  in  determining  this  ac- 
tion, to  wit:  'My  name  is  B.  J.  Garman.  I 
was  president  of  the  B.  J.  Garman  Company, 
whicli  was  in  business  about  2  years  prior  to  its 
bankruptcy  and  succeeded  to  me.  I  sold  the  B. 
J.  Garman  Company  the  stock  of  merchandise.  I 
was  in  business  17  years  before  I  sold  the  stock 
of  merchandise  to  the  company.  The  capital 
stock  of  the  company  was  $15,O0O,  divided  into 
150  shares  of  $100  each.  Fifty  shares  was  treas- 
ury stock.  I  owned  the  whole  stock  of  merchan- 
dise and  I  sold  it  to  the  company. ,  The  other 
stockholders  in  the  corporadon  did  not  pay  me  In 
cash,  but  gave  me  promissory  notes  for  the 
amounts  of  their  respective  subscriptions.  W. 
D.  Garman  gave  me  a  note  for  $100,  and  Carrie 
I.  Garman,  his  wife,  a  note  for  $3,300.  These 
notes  were  not  paid.  I  got  Carrie  I.  Carman's 
stock  back  and  surrendered  her  note.  No  inter- 
est was  paid  on  the  notes.  I  and  my  wife  now 
own  all  the  stock,  except  one  share  which  my 
brother,  W.  D.  Garman,  owns.  Q.  How  much 
in  cash  or  merchandise  was  paid  into  the  B.  J. 
Garman  Company  in  return  for  the  stock  of  the 
par  value  of  $10,000?  A.  I  had  14,000  and 
some  odd  dollars  worth  of  stock.  Q.  Merchan- 
dise? A.  Xes;  merdiandise.  Q.  That  was  be- 
fore the  corporation  was  formed?  A.  Yes.  Q. 
Then  what  happened?  A.  Of  course,  $10,000 
only  was  paid  up ;  of  course,  the  rest  beloURed 
to  me.  Q.  Did  you  turn  into  the  corporation 
that  $1^000  worth  of  merchandise?  A.  No;  I 
got  credit  for  the  $14,000.'  *' 

[1]  Upon  these  facts  the  Judgment  must  be 
sustained.  Tbe  only  subscription  B.  J.  Gar- 
man made  to  the  capital  stock  was  for  S3 
shares,  and  his  liability  as  a  subscribing 
stockholder  cannot  be  extended  beyond  that 
Tbe  fact  that  he  at  various  times  received 
$4,602  from  tbe  assets  of  the  corporation  does 
not  make  him  liable  for  its  return  upon  tbe 
theory  that  this  amount  represented  a  bal- 
ance due  upon  an  unpaid  stock  subscription. 

Appellant  lays  mucb  stress  upon  tbe  tes- 
timony given  by  Garman  that  "I  and  my  wife 
now  own  all  the  stock,  except  one  share 
which  my  brother,  W.  D.  Garman,  owns." 
This  testimony  must  be  read  In  tbe  light  of 
the  admitted  facts,  and  can  be  Interpreted 
to  mean  nothing  more  than  the  stock  sub- 
scribed for  and  issued  in  tbe  first  Instance. 
Tbe  witness  <dearly  bad  in  mind  the  fact 
that  60  shares  had  not  been  subscribed  for 
when  issued,  and  was  regarded  as  treasury 
stock. 

[2]  Mot  being  liable  as  a  stockholder,  la  he 
liable  because,  aa  an  <^cer  of  the  corpora- 
tion, be  permitted  it  to  commmce  business 
before  all  of  Its  capital  stock  was  snbaerib* 
ed?  TbiB  onestion  must  be  answered  in  the 
negaUve  in  tbe  absence  <tf  an  apress  statute 
imposing  such  liability.  It  was  so  held  in 
American  Badiator  Go.  t.  Einnear,  66  Wash. 
210.  105  Pac.  630,  35  L.  B.  A.  (N.  S.)  4S3. 
where  the  court,  after  a  review  of  our  ma- 
terial statutes,  denies  that  the  mere  fact  of 
transacting  business  before  the  whole  capital 
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stock  Is  subscribed  of  Itself  establishes  lia- 
bility of  a  corporate  officer  for  corporate 
debts.    We  tbere  said: 

"While  there  Is  some  confilct  of  authority  on 
this  gaestion,  the  weight  of  aathority  denies  tn- 
dividual  liability  in  such  cases,  holdmg  that  the 
state  alone  may  complain  of  the  Ti<datlon  of 
its  laws." 

The  Kinnear  Case  is  amply  supported  hy 
authority,  and  must  be  accepted  as  a  cou- 
trolling  rule  In  this  case. 

The  judgment  is  affirmed. 

MOUNT,  HOLGOMB.  ICAIN,  and  BLEJS, 
JJ,,  ooQcni; 

(89  Wa8h.'9) 

STATE  T.  SOHUMAN.     (No.  18066.) 

(Supreme  Coort   of   Washington.     Dec.  23, 
1915.) 

1.  PaosTiTunoN  ®=>3  —  Indictment  —  Bur- 

nOI£HOT— ACCBPTINQ  EmLRNINOB  OV  A  PBOB- 
TITUTK. 

An  information  cbarzing  that  defendants, 
and  each  of  them,  did  wilUulIy,  anlawfuUy,  and 
feloniously  accept  the  earnings  of  one  who  was 
then  and  there  a  common  prostitute  is  snfficient 
under  Rem.  &  Bal.  Code,  S  2056,  requiring  a 
statement  of  the  acts  constituting  the  offense 
in  ordinary  and  condse  language,  without  repe- 
tition, and  in  such  manner  as  to  enable  a  pier- 
son  of  common  understanding  to  know  what  is 
intended. 

[Ed.  Note.— For  other  cases,  see  Prostitution, 
Cent.  Dig.  |  3;   Dec.  Dig.  «=33.] 

2.  Pbostitution  ^:»3— AccBFXina  EUbninqs 

Ol^TJFFICIBNCT. 

An  information  charging  that  accused  and 
another  willfully,  unlawfully,  and  feloniously 
accepted  the  earnings  of  one  who  was  then  a 
common  prostitute  is  sufficient  to  indicate  that 
deftodant  knew  the  moneys  were  obtained  by 
prostitution. 

[SVL  Note.— For  other  cases,  see  Prostitutlmi, 
Cent  Dig.  I  8;  Dea  Dig.  «=»&.] 

3.  PBosTiTurroN  «s»l— Offkhseb— Eabninqb 
or  PaosTrruTE. 

Where  a  policeman  accepted  money  from 
a  Cf^nmon  prostitute,  which  was  paid  in  con- 
rideration  of  his  allowing  her  to  frequent  a  cafd 
and  there  to  solicit  men  for  sexual  intercourse, 
the  money  was  paid  and  received  with  intent  to 
aid,  assist,  or  aoet  the  practice  of  prostitution. 

[Ed.  Note.— For  other  cases,  see  Prostitution, 
Cent.  Dig.  §{  1,  2;  Dec.  Dig.  «=^1.] 

4.  PBOBIZnmOIT  4=b1  —  OfFENBEB  —  AOOBF- 

TAnCB  or  Monet  fboh  Prostitute. 

Where,  pursuant  to  the  directions  of  a  po- 
lice officer  woo  demanded  money  for  protection, 
a  common  prostitute  paid  money  to  a  person 
deaignated,  the  acceptance  of  the  mon^  hy  that 
person  was  an  acceptance  by  the  police  officer 
of  the  earnings  of  a  common  prostitute. 

[Ed.  Note. — For  other  cases,  see  Prostitution, 
Cent.  Dig.  H  1,  2;  Dec  Dig. 

B.  Criminal  Law  «»1159— Appkaxi— Bktixw 

— CRBDiBiLrrr  or  Witnesses. 

The  credibility  of  witnesses,  though  they 
have  been  convicted  of  crime.  Is  for  the  jury, 
and  the  verdict  is  conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  fS  3074-3083;  Dec  Dig.  <&=> 
1159.] 

6.  Criminal  Law  <9=»3T2 — E vi dence — Othkb 
Offenses. 

In  a  prosecution  against  a  police  officer 

for  rpceiving  the  earnings  of  a  common  prosti-< 


tute,  which  it  was  claimed  he  demanded  for  his 
protection,  evidence  that  at  the  same  Hme  he 
demanded  and  received  mi^ney  from  other  pros- 
titutes is  admissiUe. 

[Ed.  Note— For  other  cases,  see  Criminal 
I|iw^  Cent  Dig.  »  977-979;  Dec  Dig.  «=» 

7.  Criminal  Law  <8=»1170— Appeal— Sakk- 
LB88  Ebbor. 

The  erroneous  exdueaon  Sn  a  criminal 
prosecution  of  evidence  of  accused's  reputatioii 
as  an  honest  and  good  citizen  is  haimless  where 
the  witness  was  subsequently  allowed  to  answer 
the  question. 

{Ed.  Note.— Fnr  other  cases,  see  Criminal 
^w,^Cent.  IMg.  H  814S-8153;  Da&  Vig. 

8.  Gbdcinak  IiAW  «=»377— BVIDBNCa— Rbfc- 
XATIOR. 

In  a  prosecution  for  receiving  the  earnings 
of  a  common  prostitute,  testimony  tliat  accused, 
a  police  officer,  enjoyed  a  good  reputation  for 
being  a  faithful  officer  is  properly  ezdnded*  not 
being  material  to  the  offense  charged. 

[Ed.  Note.— For  other  cases,  see  Orimioal 
Law,  Cent  Dig.  H  836,  887,  MO;  Dee:  Dig. 
«=>377.] 

9.  CxiuiNAL  Law  «=9377— BnDurcB— Bxpu- 

TATIOR  or  AOOUSBD. 

Wliere  the  reputation  for  tratb  and  veradtr 
of  one  accused  crime  was  not  questioned  by 
the  state  and  the  crime  did  not  involve  his  repu- 
tation for  truth  he  cannot  introduce  evidence 

thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  H  83S,  837.  840;  Dec  Dig. 
«=»377.1 

10.  WiTNESSEa  «=>405—OtOS8-E:KAiaHATIOH 

—Conclusiveness. 

Where  the  prosecuting  witness  denied  on 
cross-examination  that  she  used  cocaine,  which 
question  was  asked  to  affect  her  credibility,  the 
defense  fa  concluded  by  her  answer,  the  matter 
being  wholly  collateral  to  the  offense  charged. 

[Ed.  Note— For  other  cases,  see  Witnesses, 
CenL  Dig.  SS  1278,  1275;  Dec  Dig.  «=»405.] 

11.  WITNSBSES  ^>38S  —  lUFEACHlOElfT  —  IS* 

conbibtent  Statbuents— Foundation. 
Where  on  cross-examination  the  prosecnt* 
ing  witness  denied  that  she  used  cocaine,  but 
was  not  asked  whether  she  told  others  that  die 
used  the  drug,  she  cannot  be  impeached  by  ex- 
trajudicial statements  that  ^e  used  such  drug. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1233^1242,  1246;  Dec  Dig.  «=> 
388.] 

12.  Witnbbsbb  «S9352  —  Crbdibilitt  —  IM- 

PEACHKENT. 

Where  the  evidence  merely  raised  a  sus- 
picion that  witnesses  for  the  state  used  nar- 
cotics, aud  there  was  no  evidence  that  they  were 
habitual  users  or  under  the  influence  of  drags 
at  the  time  of  testifying,  evidence  of  the  effect 
of  drugs  on  tiie  memory  was  properly  refused 
[Ed.  Note.— For  other  casea,  see  Witnesan, 
Cent  Dig.  f  1152;  Dec  Dig.  «»352l} 

13.  Criminal  Law  $=»656— Trial— CouuEin 
ON  Evidence. 

WTiere  the  only  evidence  that  the  prosecut- 
ing witnesses  used  drugs  was  hearsay,  the 
court's  remark  in  excluding  medical  testimony 
of  the  effect  of  the  use  of  drugs  upon  the  mind, 
that  there  was  no  testimony  that  any  one  of  the 
witnesses  was  an  habitual  user  of  drngs,  ^bb 
not  objectionable  as  a  comment  upon  um  evi- 
dence. 

[Ed.  I4ote^FoF  othw  casea,  see  Criminal 
Law,  Cent  IMg;  H  1524r-16S3;  Dec  Dig.  «=> 
656.] 
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14.  Cbikinal  Law  «=»1172—Afpeai^Habu- 

LEBS  EbROB. 

Id  a  proBecntion  for  recelTinf;  the  earnings 
of  a  common  prostitate,  the  evidence  ehowed 
that  accused,  a  police  officer,  directed  her  to 
make  paymenta  to  his  codefeodant,  who  ran  a 
cigar  store,  and  that  such  payments  were  made 
for  protection.  Accused,  and  his  codefendan^ 
who  received  the  payments,  were  prosecuted 
and  granted  separate  trials.  The  court's  cliarge, 
that  to  convict  the  state  must  prove  that  the 
woman  was  a  common  proatitnte,  that  either 
accused  himself  accepted  from  her  money  with- 
out any  consideration  or  advised  and  aided  his 
codefendant  to  obtain  money  without  lawful 
consideration,  and  it  was  earned  in  prostitution, 
la  harmless,  though  erroneous  in  anthorizlnf 
accused's  conviction  aa  an  accessory  where  the 
information  charged  him  as  a  principal,  the  evi- 
dence clearly  showing  either  that  accused  re- 
ceived the  money  himself  or  directed  its  pay- 
ment to  bis  codefendant.  wjio  did  not  uecea- 
sarily  know  that  money  was  iir  the  envdopea 
left  with  the  codefendant  for  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S8  3128.  8154-3157,  815»-3163, 
8169;  Dec  Dig.  ^1172.] 

15.  WiTtnaaES  4=»283  —  Bxavination  —  Bb- 

OJXL. 

The  recalling  of  a  witness  for  further  cross- 
examination  rfests  in  the  discretion  of  the  trial 
court,  and  so  it  was  not  error  for  the  court  to 
refuse  to  recall  one  of  the  state's  witnesses  for 
the  purpose  of  examining  her  as  to  whether  she 
had  not  threatened  to  frame  up  a  case  against 
accused,  there  being  no  evidence  of  any  conspir- 
acy. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
CeutDig.  H  fi80,  1006,  1007 ;  DecDtg.  «=»283.] 

Department  1.  Appeal  from  Superior 
Court,  Kin?  Oonnty;  Everett  Smith,  Judse. 

Paul  Schnman  was  convicted  of  crime, 
and  he  appeals.  Affirmed. 

See,  also,  162  Fac.  8. 

John  P.  Do  re  and  Robert  Welch,  both  of 
Seattle,  for  affiant  Alfred  H.  Iiondin 
and  JoseiAi  A.  Barter  boQi  of  Seattle,  for 
the  State. 

BLLIS,  J.  The  defendant  Schiunan,  a 
patrolman  on  the  police  force  of  the  city  of 
Seattle,  w^as  accused  Jointly  vrlth  one  Shea 
in  an  information  charging  that: 

"They,  said  Charles  Shea  and  Paul  Schuman, 
and  each  of  them,  in  the  county  of  King,  state 
of  WaahinKton,  on  the  8th  day  of  February, 
1915,  did  then  and  there  willfully,  unlawfully, 
and  feloniously  accept  the  earnings  of  one 
Pearl  Williams,  she.  said  Pearl  WSlnams,  then 
and  there  being  a  common  prostitute." 

He  demanded  and  was  accorded  a  sep- 
arate trial.  The  prosecuting  witness,  Pearl 
WllHams,  testified  In  substance  that  she  was 
a  common  prostitute;  that  she  had  been  in 
tSie  habit  of  frequenting  the  American  caf6, 
which  was  on  the  appellant's  beat,  and  there 
soliciting  men  to  accompany  her  to  various 
botels  and  practice  prostitution ;  that  about 
10  months  before  the  trial  the  defendant 
called  her  Into  a  box  In  another  cafS  and  In- 
formed her  that  ^e  could  not  make  any 
money  unless  he  made  some  also,  and  that 
lie  would  have  to  biave  $5  a  week ;  that  a 
night  or  two  afterwards  he  told  her  to  put 
the  money  In  an  envelope,  write  on  It  "Paul," 


and  leave  It  at  a  dgar  stand  with  either  one 
of  two  men  wbx>m  he  described  as  the  big 
blond  fellow  and  the  dark  fellow,  who,  as 
she  afterwards  learned,  were  Shea  and  his 
partner;  that  the  porpose  <tf  paying  the 
money  was  to  mable  her  to  frequent  the 
American  catt  In  pursuit  of  her  calling:  with- 
out  fear  of  molestation  ih:  arrest  by  the  de- 
fendant; that  pursuant  to  this  agreement 
she  left  $5  at  the  dgar  stand  eacA  week  toe 
aoma  weeks;  that  thq  last  time  she  left 
nu>Dey  for  the  defimdant  was  on-F^ruary 
8,  1916^  the  date  charged  in  the  Infozmatlon. 
The  defendant  denied  these  things  In  toto, 
and  there  was  mudx  evidence  tending  to 
discredit  the  woman's  atoiy.  Xhiece  was 
also  madi  erldeoce  tending  to  cwroborate 
it  The  evidence  so  far  as  necessary  will  be 
discussed  In  amstderlng  the  sereral  asslgn- 
moits  of  error.  The  Jury  found  the  defend- 
ant guilty.  From  the  Judgment  ot  ooiitIo- 
tlon  and  sentoice,  he  appeals. 

The  appellant  claims:  (1)  That  the  in- 
formatloa  was  insufficient  to  charge  a  crime; 
02)  that  the  evidence  was  Insnfflcient  to  sus- 
tain the  verdict;  (S)  that  evidence  as  to 
other  offenses  was  Improperly  admitted;  (4) 
that  evidence  as  to  appellant's  character 
for  truth,  honest,  and  faithful  offidal  con- 
duct was  Improperly  rejected;  (5)  that  ex- 
pert testimony  as  to  the  effect  of  the  habit- 
ual use  of  cocaine  upon  the  user's  veracity 
was  Improiwrly  excluded;  (6)  that  the  court 
Improperly  commented  upon  the  evidence  In 
the  presence  of  the  Jury ;  (7)  that  the  court 
refused  to  give  a  proper  Instructlcm  which 
was  requested;  (8)  that  the  court  gave  an 
improper  Instruction;  (9)  that  the  court 
abused  Its  discretion  in  refusing  permlssioa 
to  recall  a  witness  in  order  to  lay  the  founda- 
tion for  certain  impeaching  evidence. 

[1]  1.  It  la  first  urged  that  the  information 
Is  iBBufllcient  and  that  It  impinges  the  man- 
date of  section  2055,  Bern.  &  Bal.  Code,  which 
requires  "a  statement  of  the  acts  constituting 
the  offense.  In  ordinary  and  concise  language, 
without  re[>etltion,  and  In  such  manner  as  to 
enable  a  person  of  common  understanding  to 
know  what  Is  intended."  It  is  admitted  that 
the  information  Is  identical  with  that  upheld 
by  this  court  In  ^tate  v.  Columbus,  74  Wash. 
290,  133  Pac  455;  but  It  la  Insisted  that  the 
Columbus  Case  Is  inconsistent  with  the  rules 
announced  in  State  v.  GiCCord,  19  Wash.  464, 
53  Pac.  709,  State  v.  Dodd,  84  Wash.  436,  147 
Pac.  t,  State  v.  McFadden,  48  Wash.  259,  93 
Pac.  414,  14  L.  R.  A.  (N.  S.)  1340.  and  State 
V.  Muller,  80  Wash.  368,  141  Pa&  910.  In 
the  recent  case  of  State  v.  Crane,  152  Pac. 
989,  the  same  argument  was  made  as  that 
here  advanced,  but  we  there  again  sustained 
an  Information  couched  in  practically  the 
same  terms  as  that  here  and  In  the  Columbus 
Case.  Inasmuch  as  It  is  still  Insistently  urg- 
ed that  the  Columbus  Case  runs  counter  to 
the  decisions  above  cited,  we  deem  It  expe- 
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dlent,  briefly  as  it  may  be,  to  notloe  those 
cases. 

In  State  r.  GliEord,  sapra,  the  SnformatUxi 
specified  the  manner  ot  the  commission  of  tbe 
crime  and  was  held  aufDcient  l^e  testi- 
mony, however,  showed  that  the  appellant 
was  an  accessory  before  tbe  fact— that  he 
acted  as  the  procurer.  Since  this  was  not 
charged  it  was  held  that  there  was  a  failure 
of  proof  of  the  crime  as  charged.  Here, 
however,  tbe  proof  was  that  the  appellant 
accepted  tbe  earnings  of  a  prostitute  by  his 
agent,  Shea.  He  was  charged  as  a  principal 
and  the  proof  showed  blm  a  prindpaL 

The  information  in  State  t.-  Dodd,  supra, 
was  the  antithesis  ot  that  found  in  the  case 
before  us.  There  the  Information  charged 
tbe  commission  of  three  s^arate  and  dis- 
tinct acts  prohibited  by  snbdivlBton  1  of  sec- 
tion 2440,  Bern.  &  BaL  Code.  It  was  held 
bad  nnder  section  2059.  Rem.  ft  BaL  Code, 
which  requires  that  the  Information  "must 
<^rge  but  one  crime,  and  in  one  fwm  only." 
In  the  Columbus  Oaae  and  in  the  case  here 
the  crime  charged  was  under  subdivision  6 
of  the  same  section  2440,  which  also  prohibits 
three  dlstiuct  acts.  The  Information,  how- 
ever, was  just  the  converse  of  that  in  the 
Dodd  Case.  It  charged  the  commission  of 
only  one  of  tbe  acts  specified  in  this  subdi- 
vision, thus  avoiding  the  spedflc  defect  found 
in  the  information  In  the  Dodd  Case. 

In  State  v.  HcFadden,  supnit  the  accused 
was  charged  with  causing  the  death  ot  a 
chfild  by  counseling  tbe  wittiholding  of  cn>- 
taln  kinds  of  food,  but  failed  to  state  what 
other  food  he  prescribed,  fbong^  Implying 
that  he  did  give  other  directlcms  as  to  food. 
The  dlsthiction  between  that  case  and  this  is 
self-evident. 

It  is  also  Insisted  that  the  Informations 
liere  and  In  the  Columbus  Case  were  fataU^ 
defective  In  that  they  failed  to  state  the 
specific  earnings  accepted.  It  is  argued  that 
"earnings"  is  a  generic  term,  and  that  nnder 
the  rule  stated  in  State  v.  MuUor,  supra,  the 
information  should  ■  have  descended  to  the 
particulars,  and  stated  whether  money,  and, 
if  so,  how  much  money  was  accepted.  The 
UuUer  Case  involved  a  diarge  of  bringing 
into  a  dry  unit  of  Island  county  intoxicating 
llqn<n«  in  ivohiblted  quantities.  As  pointed 
oat  in  the  opinion,  there  were  both  wet  and 
^y  units  in  that  county,  and  the  Information 
did  not  allege  into  what  particular  nnit  the 
liquor  was  brought  We  beld  that  to  charge 
a  crime  it  should  have  designated  the  unit 
and  that  the  statute  prescribing  the  essen- 
tials of  tbe  Informatltm  In  such  cases  carries 
that  necessary  implication.  Section  6310, 
Rem.  ft  BaL  Code.  The  difference  from  the 
case  here  is  plain.  The  statute  there  involv- 
ed provides  that  it  shall  not  be  necessary  to 
state  in  the  information  tbe  particular  kind 
of  liquor,  though  it  Is  obvious  tiiat  "intoxicat- 
ing liquors"  is  as  generic  a  term  as  "earn- 
ings ot  a  prosUtote."  We  see  no  reason  why 
we  should  adopt  a  more  technical  rule  as  to 


charging  the  crime  here  in  question  tlian  Oa 
Legislature  prescribed  tor  **fl»-g<F*g  the  crime 
there  Involved. 

[2]  It  Is  further  asserted  that  the  Informa- 
tl<m  here  failed  to  diarge  that  the  appdUant 
knew  that  the  earnings  accepted  were  the 
proceeds  of  prostitution.  It  does,  however, 
charge  that  be  "willfully,  unlawfully,  and 
feloniously"  accepted  the  eaminss  of  a  com- 
mon prostitute.  This  of  course  means  the 
earnings  ot  a  common  prostitute  as  sndi,  not 
her  earnings  as  a  coofe,  a  laundress,  or  a 
seamstress,  as  suggested.  Stete  v.  Crane,  su- 
pra. The  words  "willfully  and  anlawtDUy** 
anfflclently  charge  knowledge  and  evil  intent. 
State  V.  Muller,  supra;  Stete  v.  Zorner,  35 
Wash.  249.  77  Pac.  191 ;  State  v.  Barker.  43 
Wash.  60.  86  Pac.  387.  Tbe  infomiatioD 
chaises  the  crime  In  the  language  of  the 
stetute  so  far  as  applicable  to  the  facts,  and 
In  words  well  calculated  "to  enable  a  person 
of  common  understendlng  to  know  what  was 
Intended."  It  Is  sufficient 

[3]  2.  It  is  claimed  that  the  evidence  was 
insufilclent  to  sustain  the  verdict  in  that  it 
failed  to  show  that  the  money  was  paid  or 
received  with  Intent  to  aM,  assist,  w  abet  tbe 
prostitution  of  the  prosecnthig  witness.  Tte 
claim  Is  unfounded.  The  evidence.  If  believ- 
ed, was  sufBrient  to  show  that  the  mtuey  was 
paid  solely  in  consideration  ot  appdlant's 
promise  that  the  woman  would  be  permitted 
to  frequent  tbe  American  cafS  and  there  so- 
licit consorts  In  prostltoticm  withoat  mtdesta- 
tion.  If  this  protection  was  not  aiding,  as- 
sisting, and  abetting  it  Is  dlfflctflt  to  ccmcetve 
of  conduct  short  ot  actoal  panderage  that 
would  be. 

[4]  Equally  unfounded  is  tbe  dalm  tbit 
there  was  no  evidence  of  an  acceptance.  Tbe 
money  was  paid  in  the  manner  and  to  the 
person  deidgnated  by  the  appellant  ^e  ac- 
ceptance was  as  oompleto  as  if  it  bad  been 
paid  to  the  app^ant  in  person. 

[f]  Tliou^  the  state's  witnesses  were  all 
frwn  the  underworld,  and  its  prlnt^pal  wit- 
ness was  shown  to  be  a  thief,  the  credibility 
of  their  testimony  was  fOr  the  Jury.  On  that 
point  the  verdict  is  conduslT& 

[•]  8.  ^nuree  other  women,  all  confessed 
prostitutes,  were  permitted  to  testify  over  ap- 
pellant's objectlont  that  at  about  the  dme 
charged  In  the  information,  and  by  arrange- 
ment with  the  appelant,  they  had  paid  for 
permission  to  frequent  the  same  caf£  in  aid 
of  their  calling  by  leaving  mon^  in  the  same 
sums  and  in  the  same  {dace  for  tiie  appellaid 
as  testified  to  by  the  prosecuting  witnesa  It 
is  urged  that  this  was  prejudicial  error.  In 
that  the  evidence  reflated  to  independent  of- 
ffeoses.  It  la,  ctf  course,  a  goieral  rule  that 
evld^ice  of  the  commission  of  a  a^nrate  and 
distinct  crime  is  inadmissible  to  aid  ttte  con- 
viction of  a  defendant  for  tbe  crime  cbarged. 
There  are,  howerar,  exceptims  to  this  rule  as 
thoroughly  esteblisbed  as  tlie  rale  Itaelt 
Where  tbe  purpose  Is  to  show  a  system  or 
general  design  from  which  a  criminal  Intent 
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or  purpose  may  be  Inferred  in  the  commla- 
slon  oi  the  inrtlcnlar  act  cbargedt  collateral 
ofleiues  of  the  same  character  and  perpetrat- 
ed in  the  same  way,  though  not  otherwise 
connected,  can  always  be  pnt  in  eTidence,  as 
tending  to  establish  the  i^stem  or  design. 
The  logical  basis  of  this  excBptton  to  the  gen- 
'  oral  rule  of  exclusion  is  thus  admirably  ex- 
pressed by  Wharton: 

"When  tb«  object  is  to  tbow  sysiem,  subse- 
qnent  as  well  as  prior  collateral  offenses  can  be 
pnt  in  evidence,  and  from  such  system  identity 
or  intent  can  often  be  sbown.  l^ie  question  is 
one  of  induction,  and  tbe  larger  the  number  of 
consistent  facts,  the  more  complete  the  induction 
is.  The  time  of  the  collateral  facts  is  immate- 
riaL  provided  they  are  ckwe  enough  bother 
to  mdicate  that  they  are  a  part  of  the  system. 
Id  order  to  prove  purp<»e  and  design,  evidence 
of  system  is  relevant ;  and  in  order  to  prove 
system,  collateral  and  isolated  offenses  are  ad- 
missible from  which  system  may  be  inferred." 
1  Wliarton's  Criminal  ETldenceTlOth  Ed.)  |  39, 
p.  146. 

This  exception  has  been  recognized  and 
adopted  as  a  basis  of  decision  by  tbie  court 
in  many  cases.  State  t.  Pittam.  32  Wash. 
137,  72  Pac.  1042;  State  t.  Craddlcfe,  61 
Wash.  425,  112  Pac.  491;  State  v.  Downer, 
68  Wash.  672,  123  Pac  1073,  43  L.  R.  A.  (N. 

5.  )  774 ;  State  t.  Wappenatein,  67  Wash.  602, 
121  Pac.  989;  State  y.  Hazzard.  76  Wash. 

6,  16,  134  Pac  614 ;  State  r.  Shea,  78  Wash. 
342.  347,  139  Pac  203.  O^e  simUarity  of 
the  other  offenses  with  that  testified  to  by 
the  prosecuting  witness,  the  identity  of  the 
agreement  with  the  appellant  under  which 
the  money  was  paid  by  other  prostitutes,  and 
the  Identity  in  manner,  place  and  amount 
of  the  payments,  all  had  a  direct  tendency  to 
prove  a  consistent  general  system,  B<^eme, 
or  design  evidencing  a  criminal  Intent  and 
purpose.  In  this  phase  the  case  here  can- 
not be  distinguished  from  the  Shea  Case  In 
whldi  a  conviction  for  grafting  through  a 
promise  to  protect  a  gambler  was  sustained. 
Holding  evidence  of  other  similar  acts  ad- 
missible, we  said: 

"This  evidence  falls  within  the  well-establidi- 
ed  exception  to  the  role  excluding  evidence  as 
to  other  criminal  acts.  It  was  properly  admit- 
ted as  a  drcumstance  tending  to  show  a  scheme, 
S7Btem,  or  course  of  conduct  implying  a  guilt; 
intention  on  the  appellant's  part  in  solicitiDg 
a  like  sum  from  uie  prosecuting  witness,  ac- 
companied by  a  similar  promise.** 

IAb  evidence  here  in  Question  was  prop- 
erly admitted. 

[7]  4.  A  witness  for  tbe  defense,  who  had 
been  a  member  of  the  Seattle  police  commla- 
aion,  having  testified  that  be  was  well  ac- 
quainted with  the  aM>ellant*B  reputation,  was 
asked  if  he  knew  what  his  r^utatlon  was 
In  the  commuidty  "for  being  an  honest  and 
good  citizen."  He  answered  In  the  affirma- 
tive, and  the  court  at  first  refused  to  permit 
bim  to  state  what  that  reputation  was.  It 
is  dalmed  that  this  was  error.  Assuming 
that  it  was,  the  wnmg  was  at  once  cor- 
rected. The  same  witness  was  immediately 
asked)  "Do  you  know  tbe  repntatioo  of  the 
defendant  Paul  Scbunum  in  this  community 
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for  good  <dtlzenablpf  and  answered,  "Tes 
sir."  He  was  then  asked,  "What  is  It?"  and 
answered,  "It  Is  good.'*  Obviously  the  sec- 
ond question  covered  the  first  and  cured  any 
error  committed  in  the  exclusicm  of  the  first 
[I]  The  court  also  excluded  the  testimony 
of  this  and  another  witness  as  to  the  appel- 
lant's rotation  "Cor  being  a  faithful  police 
ofllcer"  and  "for  truth  and  veracity."  This 
was  not  error.  As  to  the  first  question,  It  is 
sufficient  to  observe  that  the  appellant  was 
not  charged  with  malfeasance  In  office  or  for 
grafting  as  such,  both  of  whlcdi  are  distinct 
crimes  from  that  of  accepting  the  earnings 
of  a  prostitute  with  which  he  was  charged. 
His  general  reputation  as  a  police  ofBce  was 
therefore  not  in  Issue.  The  rule  is  thus 
stated  by  Whart<m: 

.  "Again,  the  proof  of  good  character  to  be  rele- 
vant must  be  confined  to  tbe  nature  of  the  of- 
fense under  charge,  and  bear  aome  pertinent 
analogy  and  reference  to  it.  For  instance,  on 
charge  of  adultery,  It  is  wholly  irrelevant  to 
inquire  as  to  the  accused's  honesty  and  integ- 
rity ;  or  on  a  charge  of  high  treason,  it  would 
be  absurd  to*  elicit  evidence  tending  to  show 
honesty  and  onrightness  in  private  business." 
1  Wharton's  Crlmmal  Evidence  (10th  Ed.)  |  09, 
P.  241. 

[I]  Toudilng  the  sectmd  question,  the  rec- 
ord shows  that  the  state  had  not  introduced 
any  evldoice  Impeaching  the  appellant's 
character  for  truth  and  veracity.  A  witness 
may  be  Impeached  by  showing  that  he  has 
a  bad  reputatlcm  for  truth  and  veracity  and 
this  may  be  met  by  proof  that  his  reputaUm 
in  that  respect  is  good.  But  one  cannot 
bolster  his  own  testimony  by  showing  that 
his  reputation  for  truth  is  good  until  that 
reputation  has  been  questioned.  The  oaths 
of  compurgators  as  an  Independent  defense 
is  obsolete.  1  Bouvier*s  Law  Dictionary,  p. 
577  ;  3  Blackstone,  Com.'  841.  In  the  absence 
of  any  attack  upon  his  r^utatlon  as  an 
officer  or  np<ni  his  character  for  truth,  the 
evidence  of  his  general  good  character  as  a 
citizen,  or  as  to  the  particular  trait  called 
in  question  by  the  charge  against  him  was 
all  that  the  a^ellant  had  the  rl^t  to  offer. 
3  Encyc  of  E^denc^  pp.  20,  21;  State  v. 
Surry,  23  Wash.  636,  63  Pac  657.  That  ev- 
idence, as  we  have  seen,  was  admitted. 

[10]  5.  On  cross^zaminatlon  of  the  prose- 
cuting witness,  she  was  asked  whether  she 
used  cocaine,  or  morphine,  or  any  drugs. 
The  questltm  was  met  by  a  flat  denial.  The 
same  question  was  asked  of  each  of  the 
other  three  women  who  -testlfled  that  they 
had  paid  money  to  the  appellant  for  a  simi- 
lar protection  to  that  testified  to  by  the 
prosecnting  witness.  All  of  than  draiied  the 
use  of  cocfdne,  or  any  otb&  drugs,  save  one 
who  admitted  that  it  was  administered  to 
her  upon  one  occa^on  while  In  the  hospital 
undergoing  an  operation.  When  the  appel- 
lant had  entered  npoa  his  defease  he  called 
certain  police  ofiOcers  to  prove  that  Uie  prose- 
cuting witness  was  a  user  of  cocaine  or  oth- 
er deleterious  drugs.  None  of  tbem  was  able 
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to  state  the  foct  of  his  own  knowledge.  Tbe 
appellant  offered  to  prove  by  one  .of  tbem 
that  tbe  prosecuting  wltnesa  bad  admitted 
to  him  that  she  was  a  oaer  of  cocaine.  This 
was  excluded,  and  we  think  properly  so  tor 
two  reasons. 

In  the  first  place,  tbe  whole  matter  was 
collateral,  and  was  first  gone  Into  on  cross- 
examination  of  tbe  prosecuting  witness.  As 
said  In  State  v.  Carpenter,  32  Wash.  254, 
257,  73  Pac.  357,  858: 

"No  rule  is  better  settled  than  the  one  that  a 
croBS-ezamiDlng  party  Is  conduded  by  the  an- 
swer which  a  witness  makes  to  a  que8ti<»i  per- 
taining to  a  collateral  matter.  To  such  answers 
no  contradiction  is  allowed,  even  for  the  pur- 
poae  of  Impeaching  the  witness." 

See.  also.  State  t.  Stone,  66  Wash.  626, 
632,  120  Pac.  76;  Wharton  y.  Tacoma  Fir 
Door  Co.,  58  Wash.  124,  107  Pac.  1057. 

[11]  In  the  second  place,  even  rlewlng  the 
matter  as  so  related  to  the  state's  case  In 
chief  as  to  be  subject  to  Impeachment  though 
first  gone  into  on  cross-examination,  no 
proper  foundation  was  laid  for  the  Impeach- 
ins  questltm.  The  prosecuting  witness  was 
never  asked  whether  she  had  at  any  time 
made  sndi  an  admission.  It  Is  elementary 
that  admissions  are  not  admissible  to  im- 
peach  a  witness  whose  attention  has  never 
been  called  to  the  time,  plao^  and  drcnm- 
stance  ot  the  alleged  admlarion  offered  In 
Impeadiment.   State  v.  Stone,  snpra. 

[1 1}  Another  police  officer  testified  that  he 
knew  that  the  proseeatliv  witness  and  one 
of  the  other  women  were  habitual  users  of 
cocaine  or  ottier  ingB.  When  further  ques- 
tioned, he  admitted  that  he  knew  this  only 
by  hearsay,  and  added,  "I  never  knew." 
ntereafter  tiie  appellant  sou^t  to  prove 
by  two  physicians  as  experts  that  a  person 
who  la  a  user  ot  cocaine  loses  the  power  to 
distlngolith  truth  from  falsehood,  and  that 
his  word  Is  unreliable.  Tbo  court  excluded 
this  testimony,  remarklnc: 

"There  is  do  sudi  testimony  here  yet,  to  es- 
tablish that  any  one  of  these  girls  was  an  habit- 
ual user  of  cocaine.  There  is  testimony  of  ooe 
of  tbe  witnesses  only  that  something  was  said 
as  to  one  of  them  using  cocaine. " 

It  Is  strenuously  urged  that  the  rejection 
of  this  expert  testimony  was  error.  We 
think,  however,  that  the  court's  ruling  was 
correct.  Even  conceding  that  there  was  evi- 
dence sufficient  to  raise  a  suspicion  that  the 
witnesses  in  question  were  users  of  cocaine, 
there  was  no  evidence  that  they  were  habitu- 
al users  ot  that  or  of  any  oUier  drug,  nor 
was  there  any  evidence  that  any  of  them 
was  under  the  influence  of  any  such  drug 
at  the  time  of  her  examination.  What  we 
conceive  to  be  the  correct  rule  Is  thus  stated 
by  Wharton: 

"Evidence  of  the  use  of  opium  cannot  be  iir- 
troduced  to  impair  credit,  unless  it  be  shown 
that  the  witness  was  under  the  influence  of 
opium  when  examined,  or  that  bis  powers  of 
observHtlon  or  recollection  were  affected  by  the 
habit."  1  Wbartoo's  Criminal  Evidence  (lOtb 
£d.)  {  384a,  p.  7SS. 


And  again: 

"But  habits  (e.  g.,  use  of  narcotics)  likely  to 
Imp^r  memory  cannot  be  put  in  evidence. 
8ach  proof,  ulde  from  other  objections,  is 
secondary.  Actual  decay  or  derangement  may 
be  proved;  not  habits  likely  to  have  such  an 
effect"  1  Wharton's  Criminal  Evidence  (lOUi 
Ed.)  f  878,  p.  777. 

There  la  no  dalm  Uiat  any  of  these  wit- 
nesses was  under  the  influence  of  drugs 
when  6he  testified,  nor  was  Qiere  any  evi- 
dence that  either  of  tbB  physldans  had  ex- 
amined any  ot  these  witnesses  tar  pur- 
pose of  determining  her  mental  state  as  ooe 
of  decay  or  derangement  as  resulting  tram 
such  use.  See  McDowell  t.  Preaton,  26  Ga. 
528,  685;  Allftmsn  Stepp,  02  Iowa,  626,  3 
N.  W.  686,  36  Am.  Bep.  288.  The  case  oC 
State  T.  Concannon,  25  Wash.  SZT,  65  Pue, 
534,  Is  distinguishable  on  the  facts,  fnina 
the  witnesses  whose  credibility  was  attained 
were  not  only  positively  provos  to  be  habitu- 
al users  of  drugs,  but  were  given  the  drug 
while  on  the  witness  stand  In  order  to  sus- 
tain them  during  the  examination.  That 
case  clearly  fell  within  the  rule  as  stated  by 
Wharton,  llie  same  Is  true  of  tbe  case  <hC 
State  V.  White,  10  Wash.  611.  In  that  case 
the  witness  was  not  only  an  admitted  ns» 
of  opium,  but  admitted  he  was  under  the  In- 
fluence of  the  drug  both  at  the  time  of  the 
occurroice  of  whl<^  he  testified  and  when 
he  was  on  tbe  witness  stand.  We  have 
been  cited  to  no  case,  and  have  found  none; 
which  would  sustain  the  admission  of  ex- 
pert testimony  as  to  the  credibility  of  wUp 
nesses  where,  as  here.  It  was  neither  admit- 
ted nor  proven  that  they  were  habitual  uaers 
of  drugs  or  were  under  the  Influence  of 
drugs  either  at  the  time  of  the  transaction 
concerning  which  they  testified  or  at  the 
time  of  testifying. 

[tS]  6.  The  dalm  that  the  court  improperly 
commented  upon  the  evidence  In  the  presraca 
of  the  jury  Is  founded  npcm  the  court's  re- 
mark in  excluding  the  expert  testimony  atwre 
r^erred  to.  It  is  urged  that  this  was  an 
improper  comment  upon  the  testimony  of  tbe 
police  otttcera.  We  find  no  merit  In  this  con- 
tention. Tbe  remark  made  was  necessary 
to  an  intelligible  ruling  upon  the  offered 
testimony.  It  was  In  no  Just  sense  a  com- 
ment upon  the  evidence.  State  v.  Surry,  23 
Wash.  655,  63  Pac.  557. 

7.  Error  is  assigned  on  the  refusal  of  the 
court  to  Instruct  the  Jury  to  the  effect  that, 
if  it  found  from  the  evidence  that  any  vrlt- 
ness  used  cocaine  or  other  deleterious  drugs, 
then  as  a  matter  of  law  the  Jury  should  caa- 
slder  that  fact  In  determining  the  credibility 
of  such  witness.  This  was  not  error.  As 
we  have  seen,  there  was  no  sufficient  founda- 
tion for  tbe  Instruction  in  the  evidence. 

[1  ♦]  8.  The  court  instructed  the  Jury  that: 

"In  order  to  convict,  the  state  must  prove  be- 
yond a  reasonalde  ooubt  the  following  ele- 
ments: 1.  That  the  girl.  Pearl  Williams,  was 
a  common  proetitnte,  that  is,  a  woman  who 
indulged  in  promiscuous  Bezual  intercourse  witb 
men  tor  money.   2.  Xbat  at  some  time  on  or 
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about  February  8,  191i^  fn  thla  county  and 
state,  either  tbe  defendant  hlmtelf  accepted 
from  her  some  money  without  any  lavful  con- 
sideration therefor,  or  that  the  detendont  advis- 
cd,  aided,  and  abetted  Charles  Shea,  who  did 
accept  fnOn  her  some  money  without  any  lawful 
consideration  therefor.  8.  That  said  money  had 
been  earned  by  her  in  the  practice  of  prosti- 
tution." 

It  Is  argned  that  this  Instraction  was  er- 
roueoua  In  that  it  permitted  the  Jury  to  con- 
Tlct  the  appellant  as  an  accessory  while  the 
Information  charged  him  as  a  principal.  In 
support  of  this  claim  appellant  cites  State 
T.  GlCford,  supra.  State  v.  Morgan,  21  Wash. 
855,  58  Pae.  215,  and  City  of  Everett  r.  Sim- 
mons,  150  Fac.  414.  Thongh  technically  in- 
correct,  this  Instruction  In  view  of  the  evi- 
dence was  not  prejndlciaL  If  Shea  received 
the  moa&j  then  ander  the  evldrace  be  re- 
c^red  it  as  tbe  appellant's  agent  and  not 
otherwise.  Tbe  appellant  was  therefore 
guilty  as  a  principal,  eroi  if  'Shea  did  not 
know  what  was  In  ttie  mvtiopbt  or  wbat  was 
the  coDslderatlDn  for  the  payment;  or  that 
the  woman  was  a  prostltnteL  instruc- 
tloo,  therefore,  was  mora  farwable  to  the 
appellant  than  tbe  evidence  warranted,  since 
It  reqcdred  the  state  to  establlab  elthv  that 
the  appellant  himself  accepted  the  money,  or 
advised,  aided,  and  abetted  Shea  in  accept- 
ing it.  The  iHToof  made  tbe  appelant  the 
principal,  and  not  an  accessory  btfore  the 
fact,  regardless  of  Shea's  knowledge  la  the 
premises.  Tbla  case,  ther^re,  presents  the 
exact  ctmrvrae  of  the  sitnatl<m  found  In  tbe 
Oifford,  Morgan  and  Simmons  Cases^  In 
those  cases  the  accused  was  i^arged  as  a 
prlndpal  and  Qie  evidence  showed  bim  an 
accessory.  Here,  as  we  have  seen,  tbe  ap- 
pellant was  charged  as  a  principal  and  the 
evidence  showed  bim  to  be  the  principal. 
There  vras  no  evidence  tending  to  show  that 
lie  was  a  mere  accessory.  The  instructions 
In  the  cases  referred  to,  based  on  an  anti- 
thetical state  of  evidence,  and  hence  prej- 
udicial there,  could  be  prejudicl^  In  no  way 
as  ai^Ued  to  tibe  evidence  here. 

(IS]  9.  Finally  it  is  urged  that  the  court 
abused  its  discretion  in  refusing-  to  recall 
tbe  witness  Evelyn  Sinclair  in  order  to  ask, 
as  a  feundatirai  for  her  impeachment,  wheth- 
er she  had  not  threatened  to  make  a  "frame- 
up^'  against  appellant  The  proposed  ques- 
tions were  fn  no  sense  connected  with  the 
main  charge»  and  were  purely  impeaching 
in  their  diaracter.  It  Is  the  general  rule 
that  the  recalling  of  a  witness  for  further 
cross-examination  Is  a  matter  lai^ely  resting 
in  the  discretion  of  the  trial  court  Where 
the  proposed  question,  as  here,  relates  to  a 
matter  purely  collateral  there  is  no  abuae 
of  discretion  in  the  refusal  to  recall  the  wit- 
ness. Had  there  been  any  evidence  of  a  con- 
spiracy among  the  women  a  different  case 
would  be  presented.  The  case  of  State  v. 
Jones,  80  Wash.  588.  relied  upon  by  appel- 
lant in  this  connection,  Is  not  apposite. 


There  the  evidence  for  which  it  was  desired 
to  recall  tbe  witness  had  a  direct  relation 
to  the  crime  charged,  and  would  have  had 
a  direct  tendency  to  negative  the  guUt  of  the 
accnsed. 

We  find  nothing  in  the  record  warranting 
a  reversal.  Tbe  Jndgmoit  is  affirmed. 

MORRIS,  a  J.,  and  FULLERTON.  CHAD- 
WICK,  and  MOUNT,  JJ.,  concur. 

GONLET  T.  GREENE.   (Na  12772.) 
(Supreme  Court  of  Washington.   Jan.  4,  lOlfi.) 

HlTSBAND  AND  WiFB  4s>2T0  —  COlCHtmiTT 

Pbopebtt— Jtjdoment  Libit. 

In  view  of  Rem.  &  BaL  Code,  f  5917,  pro- 
viding that  the  husband  shall  have  the  manage- 
ment and  control  of  communis  personal  iNroper- 
ty,  and  section  5918,  giving  the  same  control  of 
real  proi>erty,  and  section  l&l,  providing  that, 
when  a  married  woman  Is  a  party  to  an  action 
her  huBt>and  must  be  joined,  except  in  certain 
cases  not  here  material,  a  judgment  on  a  note 
rendered  against  a  married  woman  In  an  action 
against  her  alone,  while  she  was  living  with  her 
hustwod,  did  not  create  a  lien  against  the  com- 
munity property  standing  in  the  name  of  the 
husband,  though  the  note  was  In  tact  given  for  a 
community  debt. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  ^  ft  OeS-OTL.  978-884,  OSS; 
Dec.  Dig.  «=>270.J 

Department  2.  Appeal  from  Siqwrior 
Oouit,  King  Coun^;  R.  B.  Albertson,  Judge. 

Suit  Mj  Addle  M.  Conley  againatt  William 
K.  Greene;  Decree  tor  plalntUC,  and  defuid- 
ant  appeals.  Affirmed. 

Bansman,  Oldham  &  Goodale,  of  Seattle, 
for  appellant  Kerr  ft  McCord,  of  Seattle, 
for  respondent. 

PARKER,  J.  The  plainUflr,  Addle  M.  Con- 
ley,  seeks  to  quiet  her  title  to  lots  1  and  2 
of  Denny-Fuhrman's  addition  to  the  dty  of 
Seattle,  as  against  a  claim  of  Judgment  lien 
thereon  made  by  the  defendant,  William  K. 
Greene.  Trial  In  the  superior  court  resulted 
in  a  decree  In  the  plaintiff's  ffivor  from 
which  tbe  defendant  has  appealed  to  this 
court. 

The  decisive  facts,  as  we  view  the  case, 
are  not  in  dispute.  They  may  be  summar- 
ized as  follows:  During  ell  times  Involved 
In  this  controversy  Mr.  and  Mrs.  W.  G.  King 
were  husband  and  wife,  living  together  as 
such  in  Seattle,  and  constituting  a  communi- 
ty under  the  laws  of  this  state.  In  Sep- 
tember, 1912,  this  appellant,  as  plaintiff  In 
an  action  commenced  and  prosecuted  in  the 
superior  court  for  King  county,  entitled 
"William  K.  Greene  v.  Mrs.  W.  G.  King," 
procured  a  judgment  against  Mrs.  King  for 
tbe  sum  of  $400  upon  a  loan  of  money  made 
by  William  K.  Greene  to  her  in  September, 
1010,  as  evidenced  by  a  promissory  note 
signed  by  her  alone.  At  the  time  of  the 
rendering  of  that  judgment  Mr.  and  Mrs. 
King  owned  as  their  community  property 
the  lots  here  Involved,  the  tlUe  thereto  be- 
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Ing  of  record  In  the  name  of  W.  G.  King. 
Thereafter,  to  the  year  1914,  respondent  pjir- 
chaaed  the  lots  of  Mr.  and  Mrs.  King,  pay- 
ing a  valuable  consideration  therefor,  who 
conveyed  the  same  to  her,  though  with 
knowledge  npon  her  part  of  the  Judgment 
against  Mrs.  King,  and  the  claim  of  William 
E.  Greene  that  snch  Judgment  was  a  lien 
upon  the  lots,  by  reason  of  Mr.  and  Mrs. 
King's  community  ownership  thereof  at  the 
time  of  the  rendering  of  that  Judgment  It 
Is  as  against  the  claim  of  Iten  under  this 
Judgment,  made  by  William  K.  Greene,  that 
respondent,  the  grantee  of  Mr.  and  Mrs. 
King,  seeks  to  quiet  her  title,  and  in  whose 
favor  decree  was  rendered  accordtn^  In 
this  case. 

It  Is  contended  by  counsel  for  appellant 
that  the  lots  are  subject  to  the  lien  of  the 
judgment  rendered  against  Mr&  King,  upon 
the  theory  that  the  judgment  was  rendered 
for  a  community  debt  of  Mr.  and  Mrs.  King. 
It  seems  to  us,  however,  that  the  problem 
here  for  solution  is,  first,  as  to  the  natul-e 
of  that  judgment,  and,  as  to  who  it'  was 
rendered  against.  U  pot  rendered  against 
the  ccoumunlty,  nor  against  the  managing 
agent  ct  the  community,  this  case  would  in 
any  event  seem  to  call  for  decision  In  favor 
of  respondent,  as  it  was  so  decided  by  the 
trial  court.  We  have  seen  that  W.  G.  King 
was  not  a  party  defendant  to  the  action 
in  which  that  judgment  was  rendered,  nei- 
ther as  an  individual  nor  as  the  managing 
agent  of  the  community.  We  have  also 
seen  that  Mr.  and  Mrs.  King  have  at  no  time 
lived  separate  and  apart  so  as  to  make  her 
the  managing  agent  of  the  community  for 
the  purpose  of  prosecuting  or  defending  ac- 
tions in  its  name  or  in  its  behalf. 

By  the  express  terms  of  sections  5917  and 
5918,  Rem.  ft  BaL  Code,  "the  husband  shall 
have  the  management  and  control  of  com- 
munity personal  property,"  and  "has  the 
management  and  control  of  the  community 
real  property,"  with  no  restrictions  except 
those  touching  the  conveyancing  and  encum- 
bering of  community  real  property.  These 
provisions  of  themselves  seem  to  render  it 
plain  that  the  community  cannot  be  sued,  nor 
can  judgment  be  rendered  against  it  wlth- 
oat  the  husband  being  made  a  party  to  such 
suit,  since  it  is  only  by  the  husband  being 
made  a  party  that  the  community  is  made 
a  party,  except  in  certain  cases  otherwise 
provided  for  by  section  181,  Rem.  &  Bal. 
Code,  which  reads : 

"When  a  married  woman  Is  a  party,  her  hus- 
band must  be  joined  with  her,  except,  1.  When 
the  action  concerns  her  separate  property,  or 
her  right  or  claim  to  the  homestead  property, 
she  may  sne  alone;  2.  When  the  action  is  be- 
tween hers^  and  her  husband,  she  may  sue  or 
be  sued  alone;  3.  When  she  is  living  separate 
and  apart  from  her  husband,  the  may  sue  or  be 
sued  alone." 

This,  it  seems  to  us,  argues  conclusively 
that  the  judgment  rendered  against  Mrs. 


King  Is  not  a  judgment  against  the  com- 
munity and  does  not  create  any  lien  against 
the  conununlty  property,  real  or  personal. 

We  are  of  the  opinion  that  the  question  of 
whether  the  debt  contracted  by  Mrs.  King, 
upon  which  the  judgment  was  rendered  In 
favor  of  William  K.  Greene,  was  a  com- 
munity debt,  is  of  no  moment  in  this  case, 
in  view  of  tbe  fact  that  neither  the  comma- 
nlty  nor  W.  G.  King,  as  managing  agent  there- 
of, was  made  a  party  defendant  in  that  ac- 
tion. Our  attention  is  called  to  the  recent 
decision  of  this  court  In  Fielding  v.  Ketler, 
149  Pac.  667,  where  a  debt  contracted  by  the 
wife  was  held  to  be  a  community  debt  and 
the  Judgment  rendered  thereon  a  community 
Judgment.  But  that  decision  does  not  touch 
the  question  here  involved,  since  the  bus- 
band  and  wife  were  both  made  defendants 
in  that  case,  thereby,  of  course,  resulting  in 
the  community  being  defendant,  and  the 
judgment  was  rendered  In  terms  against  tlie 
community  as  well  as  tbe  Individuals  com- 
posing the  community. 

It  seems  quite  clear  to  ns  that  tbe  Judg- 
ment of  the  superior  conrC  must  be  affirmed. 
It  is  so  ordered. 

MORRIS,  a  and  MAIN,  BOLCOMB, 
and  MOUNT,  JJ.,  concur. 


(88  WMh.  51> 

MONBOB  et  bL  T.  SAMS  et  aL  (No.  12775.) 
(Supreme  Court     Washington.  Jan.  4,  191QL> 

1.  Sficifio  Pbbfobmangi  «a>121  —  Pabol 
CoiTTRACT— Evidence. 

To  warrant  tbe  specific  performance  of  an 
oral  contract  for  tbe  sale  of  land,  the  making  of 
the  contract  must  be  proved  by  dear  and  cod- 
vindng  evidence. 

[Ed.  Note.— For  other  eases,  see  Specific  Per- 
formance. Gent.  Dig.  H  887-^ :  Dee.  Dig. 
121.] 

2.  Specific  PBaroiDunGB  «s>28— Cutaiktt 

OF  OONTRACT. 

To  warrant  tbe  specific  enforcement  ttf  an 
oral  contract  for  the  sale  of  land,  its  terms  must 

be  certain  and  definite. 

[Ed.  Note.— For  other  cases,  aee  Specific  Pei^ 
formance.  Cent  Dig.  {{  61-68;  Dec  Dig.  «=» 
28.] 

3.  Specific  Perfoekance  «=3l21— Etidkhcb 
or  Cdhtuct. 

To  warrant  the  roeciflc  performance  of  a 

contract  to  convey  land,  made  between  persons 
standing  in  a  family  relation  to  one  another,  the 
evidence  as  to  tbe  making  and  terms  of  the  con- 
tract must  be  such  as  to  indicate  more  than  a 
vague  intention  on  tbe  part  of  defendant  to 
make  a  gift  of  tbe  land,  though  the  donee  takes 
possession  of  the  land,  since  tbe  close  relations 
of  the  parties  may  raise  an  inference  that  the 
possession  was  merely  permissive,  rather  than 
otherwise. 

[Ed.  Note.— For  other  oases,  see  Specific  P»- 
formance.  Cent.  Dig.  H  387-^;  Dee.  Dig.  ^ 

121.] 

4.  Specific  Pebfosuance  «=9l21— Exzstxkci 

OF  CONTBACT— EVIOENCK. 

Evidence  held  insufficient  to  warrant  specif- 
ic performance  of  a  contract  by  parents  to  con- 
vey to  their  daughter  land  on  which  the  daogbter 
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and  ber  hnsband  moved  and  erected  a  honse,  es- 
pecially wbere  the  participation  of  tbe  mother  In 
the  alleged  agreement  was  not  shown. 

[Ed.  Note.— For  other  caaee,  see  Specific  Per- 
formance, Cent  Die.  SS  387-^ ;  Dec  Dig.  «=» 
121.] 

Department  2.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Bdward  O. 
Mills,  Judge. 

Action  b7  Emma  J.  Monroe  and  another 
against  Mtcbael  O.  Sams  and  anotlier.  From 
a  judgment  denying  spedflc  performance,  but 
awarding  damages,  ploJntUrs  appeaL  Af- 
firmed. 

Bader  &  Barker,  of  Walla  Walla,  for  ap- 
pellants. Ped^o  ft  Smith  and  Sbarpsteln  & 
Sbarpst^n,  all  of  Walla  Walla,  for  respond- 
ents. 

MAIN,  J.  This  Is  an  action  for  specific 
performance.  Tbe  platntith,  John  W.  Mon- 
ne  and  Emma  J.  Monroe,  are  husband 
and  wife,  and  the  latter  Is  the  daughter 
ct  the  defendants  Mb^el  O.  Sams  and 
Amanda  B.  Sams,  bis  wlfew  During  the 
early  part  of  the  year  1912,  and  for  some 
time  prior  thereto,  the  plaiutiflb  resided 
in  the  city  at  Walla  Walla,  where  ItOm  W. 
Monroe  was  then,  and  had  for  some  lime 
prior  thereto  been,  engaged  In  tbe  restaurant 
business.  Midiad  G.  Sams  and  wife  resided 
up<m  a  farm  about  six  miles  distant  from  the 
city.  During  the  month  of  March,  1912,  the 
Monroes  moved  to  the  borne  of  Michael  O. 
Sams  and  wife.  Thereafter  Monroe  erected 
a  house  upon  a  portion  of  the  farm,  which, 
when  completed,  was  occupied  by  himself  and 
family.  After  the  house  had  been  completed, 
Monroe  made  a  demand  upon  Sams  for  a 
deed  conveying  to  him  26  acres,  or  one-half 
of  the  farm  owned  and  occupied  by  tbe  de- 
fendants. The  house  thus  constructed  by 
Monroe  was  occupied  by  himself  and  family 
until  some  time  during  the'  latter  part  of  the 
year  1913.  After  vacating  the  premises  and 
removing  to  Walla  Walla,  the  plaintiffs 
brought  tbis  action  for  spedflc  performance. 
The  cause  was  tried  on  the  21st  day  of  May, 
1914,  and  was  taken  under  advisement  by  the 
trial  judge.  Thereafter,  and  before  Judg- 
ment was  entered,  one  N.  H.  Sams  was  made 
a  party  defendant,  and  a  supplemental  com- 
plaint was  filed  against  him.  Issues  were 
Joined  upon  tbe  supplemental  complaint,  and 
were  subsequently  tried.  Thereafter  a  judg- 
ment was  entered,  denying  to  the  plaintiffs 
specific  performance,  and  awarding  them 
damages  in  the  sum  of  $899.45.  From  this 
Judgment  the  plaintiffs  only  appeal. 

It  will  not  be  necessary  to  further  refer 
to  N.  H.  Sams,  or  tbe  Issues  tried  upon  the 
8m>plemental  complaint,  as  the  views  we  en- 
tertain relative  to  tbe  rights  of  tbe  parties 
In  the  main  action  are  decisive  of  the  caa- 
troversy. 

[1, 2]  Tb^  appellants  for  spedflc  perform- 


ance rely  upon  an  oral  contract,  which  they 
claim  had  been  entered  into  at  or  prior  to 
the  time  tbey  moved  from  Walla  Walla  to 
the  farm  of  the  respondents.  According  to 
the  contention  of  the  appellants,  they  were 
Importuned  by  tbe  respondents  to  leave  tbe 
<dty  of  "Walla  Walla  and  occupy  a  portion  of 
the  farm  then  occupied  by  the  respondents. 
The  appellants  claim  that  the  respondents 
agreed  to  convey  to  Mrs.  Monroe  one-half  or 
26  acres  of  the  farm  if  tbey  would  move 
thereon  and  erect  a  house  In  which  to  live. 
The  conveyance  was  to  be  upon  condition  that 
the  land  could  not  be  conveyed  by  the  appel- 
lants until  their  youngest  child  became  of 
age.  The  fact  Is  undisputed  that  they  did 
move  upon  the  farm  and  erect  a  house  which 
they  occupied  for  the  period  mentioned.  Aft- 
er returning  to  "Walla  Walla,  John  W.  Monroe 
again  engaged  In  the  restaurant  business. 
Tbe  respondents  claim  that  John  W.  Monroe 
approached  Michael  Q.  Sams  some  time  dur- 
ing the  early  part  of  the  year  1912,  and  be- 
fore  the  appellants  moved  to  the  farm,  and 
stated  that  It  was  niecessary  for  him  to  get 
his  family  away  from  the  dty,  as  he  could 
not  keep  them  there,  and  that  he  desired  to 
move  Into  the  same  house  occupied  by  the  re-, 
spondents.  This  Sams  told  him  was  Impossi- 
ble, because  the  house  was  not  sufficiently 
large  to  accommodate  two  families.  Sams 
finally  told  him  that  he  might  erect  a  house 
on  a  portion  of  the  farm  and  move  his  family 
there  until  he  could  do  better.  The  evidence 
Introduced  on  bebaU  of  the  appellants  tends 
to  support  their  contention  as  to  the  agree- 
ment. The  evidence  Introduced  on  behalf  of 
the  respondents  tends  to  support  their  ver- 
si<m  of  the  understanding  between  the  par- 
ties. Hie  rule  Is  that  where  a  contract  tar 
tbe  sale  of  land  rests  in  parol,  the  evidence 
of  tbe  making  of  tbe  contract  nrast  be  dear 
and  convincing,  and  all  its  terms  must  be  fully 
and  satisfactorily  proved.  86  Cyc.  p.  689; 
Logae  T.  Langan.  l&l  Fed.  466,  81  C.  C.  A. 
271 ;  Norton  v.  State  Bank  of  Freeport,  178 
IlL  294.  52  N.  B.  1127;  Llch  T.  Llch.  81  Iowa, 
84.  46  N.  W.  768;  Stone  v.  Hill,  62  W.  Ta.  68, 
43  S.  B.  92;  Wolfe  v.  Bradberry,  140  111.  678, 
30  N.  £.  665.  The  rule  as  stated  in  tbe  text 
of  Cyc.,  dted.  Is: 

"Where  a  contract  for  the  sale  of  land  rests  in 
parol,  tbe  evidence  of  tbe  making  of  a  contract 
must  be  clear  and  convincing,  and  all  its  term* 
must  be  fully,  clearly,  and  satisfactorily  proved, 
and  tbe  terms,  as  proved,  muat  be  certain  and 
definite." 

[3]  Where  the  parties  to  a  controversy  are 
relatives,  as  In  tbis  case,  the  roQuIsite  of 
clear  and  convlndng  evidence  to  support  an 
oral  contract  for  the  gift  of  land  is  no  less 
important,  since  the  fact  that  the  parties  are 
relatives  may  tend  to  account  for  the  occu- 
pation of  tbe  land  as  permissive  rather  than 
as  the  result  of  a  ocmtract  Tbe  proof  must 
Indicate  more  than  a  vague  intention  to  give. 
36  CSC  691;  Wrlgbt  t.  Wright,  81  Mich.  880; 
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Jones  T.  Tyler,  6  Mich.  SA4;  .Alleii  Webb, 
64  lU.  342. 

14]  In  this  caw  it  may  be  tba^  under  the 
evidence,  the  reapondenta  entertained  the  in-' 
tention  to  convey  at  some  future  time  to  Mrs. 
Monroe  title  to  a  portl(»i  of  the  62-acre  tract 
But  the  question  is.  Did  the  respondents 
make  an  oral  contract  that  they  would  con- 
vey 26  acres  of  land  when  the  appellants 
should  erect  a  bouse  thereon  and  occn^r  the 
aameT  Upcn  this  question  the  e^enee  on 
behalf  of  the  appellants,  if  uncontradicted, 
would  hardly  be  snffident  to  connect  Mra. 
Sams  with  the  contract  As  to  what  the  ar- 
rangement was  with  Mlcbad  Q.  Sams  and 
the  appellants,  the  evidence  is  unequivocally 
conflicting.  Without  reviewing  the  ■  testi- 
mony In  detail.  It  may  be  said  that  after  a 
careful  consideration  of  all  -the  evidence,  we 
tyt\nh  the  appellants  have  not  established,  by 
clear  and  convlndng  evidence,  an  oral  agree- 
ment even  with  Michael  O.  Sams  by  whlcb  he 
was  to  convey  to  Mrs.  Monroe  the  land  in 
question  when  the  house  should  be  erected 
and  occupied. 

Judgment  was  entered  In  favor  of  the  ap- 
pellants, as  above  indicated,  for  $899.45- 
This  Included  the  money  actually  expended 
and  $300  for  60  days*  labor  performed  by 
John  W.  Monroe  In  building  the  house.  Some 
claim  Is  made  that  the  amount  of  damages 
Bhould  have  been  greater.  But  we  think  the 
trial  court  was  suffldently  liberal  in  this 
respect 

The  Judgment  will  be  affirmed. 

MOBRIS,  a  J.,  and  HOLCOMB  and  PAB- 
KER,  JJ.,  concur. 


<S9  Waah.  78) 

GERMAN  SAVINGS,  BUILDING  ft  LOAN 
ASS'N  V.  LEAVENS  et  aL  (No.  1277X) 

(Supreme  Conrt  of  Washington.   Jan.  5,  1916.) 

1.  TJbubt  «=»100— Cohtbacts— Pabtiai.  Pat- 

HBNT8— APPUGATION. 

Under  the  rule  of  spplying  partial  pay* 
menta  first  to  the  interest  balaoce  to  principal, 
a  coDtract'to  pay  $5,572  in  120  equal  monthly 
InstallmeDts,  in  consideratioD  of.  and  commenc- 
ing a  month  after,  a  loan  of  $3,377,  is  not  nsuri- 
ons;  the  interest  not  exceeding  the  permitted 
rate  of  12  per  cent 

[Ed.  Note.— For  other  cases,  see  Usury.  Cent 
Dig.  H  218-234 ;  Dec.  Dig.  «=»100.] 

2.  USDBT  4=»72— OONTBACTS— CoNSTBVcnON. 

As  between  two  conatructions  of  which  a 
contract  is  susceptible,  one  making  it  lawful  will 
be  adopted,  rather  than  one  making  it  usorioua. 

VEd.  Note.— -For  other  cases,  see  Usury,  Gent. 
Dig.  S  147;  Dec.  Dig.  «=>72.] 

Department  1.  Appeal  ttom  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Suit  by  the  German  Savings,  Building  *ft 
Loan  Association  against  Melvln  Leavens  and 
others.  From  an  adverse  judgment  defend- 
ants appeal.  Affirmed. 


Edward  Judd  and  O.  SL  Sauter,  both  of 
Seattle,  for  appellants.  Edward  Yon  Tobel, 
of  Seattle,  for  nqjundoit 

MORRIS,  O.  J.  Suit  to  foredoae  a  mort- 
gage securing  the  payment  of  a  note  In  the 
sum  of  $6,572.  Two  defenses  wwe  Interpoe- 
ed;  first  that  the  respondent  falsely  repre- 
sented the  Interest  on  the  loan  td  be  at  flie 
rate  of  6%  per  caA.  per  annum;  and,  sec- 
ond, that  the  note  was  usurious.  The  lower 
court  sustained  the  first  defense,  awarding 
resptndait  judgmeiU  for  $8,377,  the  ama 
loaned,  plus  interest  at  6H  per  ooott  less 
payments  made,  but  denied  the  plea  of  usury. 
The  appeal  is  taken  from  ttie  denial  tit  the 
seccmd  defense. 

[1]  Tbe  only  question  submitted  to  oa  Is 
whether  or  not  tbe  contract  la  tainted  with 
usury.  Tbe  material  pcurtimis  of  the  note  ate 
as  follows: 

"$5,572.00.      SeatUe,  Wash.,  June  Iff,  1900. 

"For  value  received.  I  promise  to  paiy  to  |he 
German  Savings,  Building  &  Loan  Aasodatka 
the  sum  of  fiftv-five  hundred  seventy-two  00/100 
dollars  in  120  Mnal  monthly  installments  <^ 
forty-six  and  43/100  dollars.  Tbe  first  install- 
ment payable  on  the  15th  day  ot  July,  1909.  and 
one  installment  on  tbe  15th  day  of  each  and  ev- 
ery month  thereafter  nntil  the  whole  sum  is  paid. 
These  payments  are  on  account  of  a  loan  ob- 
tained from  said  Gemum  Savings,  Building  ft 
Loan  Association  of  the  principal  snm  of  thirty- 
three  hundred  and  seventy-seven  dollars  with  in- 
terest computed  upon  nnpaid  monthly  bal* 
ances." 

It  will  be  observed  that  the  amount  to  ba 
rqaid  la  $S,S72,  and  the  aom  loaned  is  $3^ 
377.  The  dlffo^mctt  between  these  two  aoms, 
$2,195,  represents  Qie  interest  to  be  paid  for 
the  use  of  the  money  fmr  10  years,  the  Ufs 
of  the  loan.  The  qnestimi  then  is,  la  tike  pay* 
ment  of  $2,196,  as  interest  upcm  a  Imu  of 
$3377  tor  10  years,  in  exceaa  of  12  per  cent 
I>er  annum? 

Appellant  contends  in  support  of  the  usury 
plea  that  $2,195  payable  as  Interest  amonnts 
to  65  per  cent  of  ^,377,  the  amount  loaned, 
or  6%  per  crat  for  10  years,  but  inasmudi  as 
the  borrower  begins  repaylDg  one  month  aft- 
er receiving  the  loan,  and  continues  such  pay- 
ments in  equal  amonnts  and  at  equal  periods 
until  the  whole  amount  has  been  repaid,  be 
would  have  the  use  of  the  first  Installment 
for  only  <Hie  month,  the  aecond  Installment 
for  only  two  mwitba,  and  so  on  until  the 
last  installment  of  which  he  would  have  ttw 
use  for  the  full  term  of  10  years.  This  would 
result.  It  Is  said,  in  the  borrower  baving  the 
use  of  the  loan  for  an  average  period  of  5 
years,  which,  upon  the  basis  of  6%  per  cent 
for  the  wh(Ae  use  tor  the  10  years,  would 
mean  a  rate  bf  13  per  cent  and  establlsb  the 
usury.  In  order  to  readi  this  result  appel- 
lant proceeds  up<m  the  theory  tliat  tbe  pro- 
portion of  the  $46.43  monUily  payment  to  be 
applied  upon  the  principal  and  interest  never 
variea,  or,  using  the  language  of  tbe  brief: 

"If  the  gross  sum  of  $5,972  thus  divided  con- 
sisted of  principal  and  Interest  in  tbe  proiK>rti«a 
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of  100  to  66,  then  each  one  of  the  smaner  pay- 
ments into  wnich  It  was  divided  must  necessarily 
have  been  compOBed  of  principal  and  interest  In 
the  proportion  of  100  to  65,  so  that  each  inatall- 
ment  of  $46.43  contained  $28.14  principal  and 
$18.29  Interest." 

It  we  accept  apptilaDts*  premise,  tbelr  c<m- 
canslon  18  tnatbeiDfttlcally  correct.  The  error 
of  the  premise  Is  foand  In  assmhlns  that  the 
req«cttTe  proportion  of  prlnc^l  and  Inter- 
est In  the  monthly  payments  never  varies. 
The  correct  mle  adopted  by  this  court  Is 
found  In  Equitable  Savings  &  Loan  Ass^  v. 
Bowes,  70  Wash.  160, 126  Pa&  436,  where  it 
was  bdd,  in  considering  a  like  contratlon  up- 
on a  like  contract,  that  the  true  mle  in  com- 
pnting  monthly  payments  is  to  conpnte  the 
interest  for  the  first  month,  apply  the  month- 
ly payment  to  the  same,  and  If  the  payment 
exceeds  the  Interest,  the  remainder  should 
be  applied  in  payment  of  tb»  principal,  treat- 
ing the  remainder  as  a  new  principal,  thus 
decreasing  the  Interest  each  month  while  In- 
creasing the  sum  to  be  applied  In  payment  o^ 
the  prlndpaL  Computing  the  Interest  at  12 
per  cent  per  annum,  rince  such  rate  Is  per- 
ndsrible  under  the  statute,  and  applying  this 
mle  to  the  note  tm  the  first  three  months  for 
the  purpose  of  lUnstratlon  (assuming  our  fig- 
ures are  correct),  the  result  would  be: 

Mrst  month  prindpal  $3,377  00 

Payment   ,  -..      46  43 

Interest    83  77 

To  be  applied  on  princiiMl   12  66 

Second  month,  new  principal  $3,364  34 

Payment    46  4:i 

Interest    88  64 

To  be  applied  on  prindpal   12  79 

Third  month,  new  ^jndpal  $3,351  55 

Payment    46  43 

Interest    88  51 

To  be  applied  on  prindpal   12  92 

Wboft  the  last  or  129th  payment  became 
due  the  prindpal  would  be  $470.23,  the  In- 
terest $4.70,  and  the  remainder  to  be  apidied 
on  ttie  principal,  $41.78.  Under  this  method 
the  total  amount  of  Interest  paid  wonld  be 
$2,659.10.  while  the  note  states  the  amount 
of  interest  to  be  $2,195.  leaving  a  balance  of 
$464.10  according  to  onr  computation,  or 
$465.17  according  to  the  computation  of  re- 
BDondent.  This  slight  difference  between  onr 
comnutatlon  and  that  of  respondent  is  prob- 
ably accounted  for  In  the  carrying  out  of 
the  decimal.  Appellant  makes  much  of  this 
result  saying.  In  speaking  of  respondent's 
commutation: 

"In  the  course  of  bis  computation  $465.17  of 
the  prindpal  had  evaporated,  or,  more  correctly 
spealdng,  had  been  squeezed  out  to  produce  the 
appearance  of  a  false  percentage." 

This  sum  of  $465.17  is,  however,  readily 
and  correctly  aoxranted  for  when  we  con- 
sider that  the  interest  haa  been  computed  at 
12  per  cent,  per  annum  In  order  to  ascertain 
whether  or-  not  the  legal  rate  was  exceeded. 
The  resnlt  proves  that  the  interest  Is  $465.17, 
1^  than  12  per  cent,  and  this  amount  rep- 
resents the  difference  between  J$  per  ccmt 


and  the  fraction  between  11  per  cent  and 
12  per  cent 

Counsel  for  ^ipellant  diallrages  the  cor- 
rectness of  the  oompntatlon  relied  upon  by 
the  court  in  the  equitable  case.  We  have  not 
attemnted  to  review  the  calculation  to  aa> 
certain  whether  or  not  It  is  correct  Hie 
only  thing  of  value  here  to  be  extracted  from 
that  case  is  the  correct  mle  to  be  applied, 
and  In  applying  it  we  find  tiiat  the  rate  here 
la  less  than  twelve  par  cent,  which  determines 
the  point  submitted.  The  nde  adopted  in  this 
state  by  the  equitable  caMe,  and  the  one  fol- 
lowed here,  of  applying  the  partial  payments, 
first  to  the  interest  due,  and  the  remainder. 
If  any,  to  the  principal,  Is  the  rale  in  general 
use  throughout  the  states.  Jones-Downes  Co. 
V.  Chandler,  13  N.  M.  S01«  86  Pac.  892,  13 
Ann.  Gas.  710. 

[2]  it  Is  not  enouKh  for  appellant  to  show 
that  the  mathematical  problem  involved  can 
be  correctly  solved  and  establish  usury.* 
This  contention  la  disposed  of  In  Clssna  Loan 
Co.  V.  Gawley,  151  Pac.  792,  where  It  Is  said : 

'^he  respondents  have,  however,  offered  a 
nomber  of  solutions  of  the  mathematical  problem 
involved  which  lead  to  a  contrary  conclarion; 
but  without  enterinr  Into  details,  we  think  the 
formulas  employed  in  making  the  calculation 
inappllcaUe.  Q^e  contract  of  loan  Is  not  on  its 
face  usurious.  It  is  made  to  appear  so,  If  It 
BO  appears  at  all,  by  showing  ulterior  facts; 
by  the  showing  that  the  actual  consideration  for 
the  contract  was  a  loan  or  fortiearance  of  money 
in  a  sum  less  than  the  ag^reeate  sum  agreed  to 
be  repaid.  Ulterior  inqmry  Is  thus  permissible 
from  the  necessities  of  the  case,  since  otherwise 
usary  would  always  be  concealed  in  the  form 
of  the  contract,  and  the  statute  forbidding  It 
thereby  rendered  nugatory.  Hence  the  courts, 
in  determining  whether  a  particular  transaction 
is  usurious,  disregard  the  form  and  look  to  the 
substance  of  the  transaction ;  but  in  so  doing 
tbey  will  not  resort  to  refined  theories,  either  for 
tlie  purpose  of  making  the  transaction  osurious 
or  (Kt  relieving  it  from  usury.  Tbey  will  look 
to  the  substance  of  the  transaction;  they  will 
determine  the  time  the  borrower  is  to  have  the 
use  of  the  principal  sum  loaned,  and  ascertain 
whether  the  interaat  reserved  for  such  time  ex- 
ceeds the  statntory  rate." 

In  determining  whether  or  not  a  given  con- 
tract for  the  payment  of  money  is  usurious 
It  Is  dearly  the  rule  that  where  the  contract 
Is  susceotlblc  of  two  constructions,  the  one 
lawful  and  the  other  unlawful,  the  former 
will  be  adopted.  Ayars  v.  O'Connor,  45 
Wash.  132,  88  Pac.  119;  Lay  v.  Bouton,  73 
Wash.  372.  131  Pac.  1163.  This  Is  on  the 
theory  that  presumptions  of  law  are  In  favor 
of  good  faith.  Men  are  presumed  to  intend 
to  keep  within  the  law,  and  if  their  con- 
tracts can  be  enforced  within  the  law,  the 
law  will  Dt^sume  such  was  the  Intent,  and 
so  consider  It  6  R.  C.  L.  839. 

Findine  that  the  rate  of  interest  Involved 
Is  less  than  12  per  cent  per  annum,  our  In- 
quiry need  go  no  further. 

The  Judgment  is  affirmed. 

MOUNT,  GHADWICB;  ELUa,  and  FDIf- 
LEIBTON,  JJ.,  amcor. 
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KELLX  T.  STATE.    (No.  A-1919.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 

10.  1816.) 

(Byttabut  by  the  Court.) 

1.  Indictment  and  Ikfoemation  «=>161— In- 
fobhation— aubnduent— "foeobrt  in  tub 

FZBBT  DEOBBB"— "FORGERT  IH  THS  SECOND 
OEaBEB." 

Od  a  trial  for  forgery,  charged  aa  defined 
by  aectiOD  2621,  Bev.  Laws,  providing  that  any 
person  is  guilty  oC  forgery  in  the  first  degree 
who,  with  intent  to  derraod,  forges  "any  deed 
or  other  instrument,  being  or  purporting  to  be 
the  act  of  another,  by  which  any  right  or  in- 
terest in  real  property  is.  or  purports  to  be, 
transferred,  conveyed,  or  in  any  way  changed- 
or  afEected,"  it  is  error  to  permit  an  amend- 
ment wUch  wiU  change  the  information  so  as  to 
charge  forgery  as  defined  by  section  2626,  Rev. 
Laws,  which  defines  forgery  in  the  second  de- 
gree to  be  the  making  of  a  false  certificate  of  ac- 
,  knowledgmeot  by  an  officer  authorised  to  take 
'  the  acknowledgment  of  a  deed  or  other  ioBtru- 
ment  affecting  real  property,  which  by  law  may 
be  recorded. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  iDformatioB,  Gent.  Dig.  H  6ie-<t28 ;  Dec 
Dig.  «=>161. 

For  other  definitions,  see  Words  and  Phraaes, 
Second  Series,  Forgery  in  the  First  Degree; 
Forgery  in  the  Second  Degree.] 

2.  iNDnrmnT  and  Infobhation  ^»188  — 

Conviction  of  Included  Offensb— Diffeb- 
■nt  deobbea  of  same  offense. 

Where  criminal  acta  of  widely  different 
characteristics  are  arranged  together  under  a 
statute  as  d»reea  of  an  offense  of  the  same 
name,  a  conviction  cannot  be  had  of  a  crime 
as  included  in  the  offense  specifically  charged 
unless  the  InformatioD  in  coargiog  a  higher 
degree  contains  all  the  essential  allegations  of 
the  lower  degree^ 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  680,  S81;  Dec. 
Dig.  «=»188.] 

3.  Indictment  and  Information  ^9188  — 
CoNvioTioN  OF  Included  Offense— Infob- 

ICATION. 

Proc  Or.  S  S923,  Bev.  Taws,  providing  that, 
"the  jury  may  find  the  defendant  guilty  of  any 
offense,  the  commission  of  which  is  necessarily 
induded  in  that  with  which  he  is  charged,"  ap- 
plies only  where  the  allegations  of  the  informa- 
Bon  embrace  or  cover  the  included  offenset  or 
when  such  included  offense  ia  an  easential  ele- 
ment of  the  offense  charged. 

[Ed.  Note.— For  other  .caaea,  see  Indictment 
and  Information,  Gent  Dig.  SS  680,  681;  Dec. 
.  Dig.  <S=3l8&] 

Appeal  from  District  Court,  Blatne  Coun- 
ty;  O.  A.  Brown,  Judge. 

W.  B.  Kelly  was  convicted  of  forgery  in 
the  second  degree,  and  appeals.  Reversed. 

The  following  Information,  omitting  title, 
verification,  and  Indorsements,  was  filed  in 
the  district  court  of  Blaine  county : 

"In  the  name  and  by  the  anthority  of  the  state 

of  Oklahoma: 
"Now  oomes  A.  L.  Emery,  county  attorney, 
in  and  for  the  state  and  county  aforesaid,  and 
gives  the  court  to  know  and  be  informed  that 
one  W.  B.  Kelly,  late  of  the  county  of  Blaine, 
and  state  of  Oklahoma,  on  the  24th  day  of 
November  in  the  year  of  our  I«ord  one  thousand 
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nine  hundred  and  nine,  at  and  within  the  said 
county  and  state,  did  then  and  there,  unlawful- 
ly, willfolly,  and  inteotionally,  knowingly,  wan- 
tonly, maliciously,  and  feloniously,  fraudulent- 
ly, and  falsely,  make,  forge,  and  counterfeit  and 
cause  to  be  made,  forged,  and  counterfdted,  a 
certain  instrument  of  writing,  being  and  pur- 
porting to  be  the  act  of  another  person^  to  wit 
J.  J.  Kelly,  which  said  instrument  of  writing,  as 
aforesaid,  was  and  ia  in  language,  words,  and 
figures,  and  of  the  following  purport  and  effect 
to  wit; 

"  'Know  alL  men  by  tliese  presents :  Whereas, 
on  the  6th  day  of  July,  1008,  a  certain  mort- 
gage or  deed  of  trust  was  executed  by  Ira  B. 
Coon  and  Cora  E.  Coon,  mortgagors,  to  J.  J. 
Kelly,  mortgagee,  for  toe  sum  of  eighty-five 
no/100  dollars,  uiton  the  foUowing  described 
real  estate,  vis.,  lots  10,  11,  and  12,  in  blot^ 
40,  in  the  town  of  Watooga,  Blaine  coun^, 
Oklahoma,  which  said  mortgage  is  recorded  m 
volume  10  of  mortgages,  on  page  32,  of  the  rec- 
ords of  Blaine  county,  Oklahoma. 

"  'Whereas,  the  note  secured  by  said  mort- 
gage has  been  paid  in  full: 

"  'Now,  therefore,  J.  J.  Kelly,  the  above-nam- 
ed mortgagee,  does  bereby  remise,  release,  and 
forever  quitclaim  all  his  right  titSe,  and  intei^ 
est  in  and  to  the  above-mentioned  property, 
which  he  may  have,  acquired  by  virtue  of  the 
said  above-named  mortgage  or  deed  of  trust  to 
 ,  the  said  mortgagors,  their  heira  and  as- 
signs forever. 

"  'Witness  my  hand  tiiia  10th  day  of  Novem- 
ber, 1007.  J.  J.  Kelly.' 

**  'State  of  <^homa,  Blaine  Oounty^-ss. 

"  'Before-  me,  a  notary  public  in  and  for  said 
county  and  state,  on  this  10th  day  of  Novem- 
ber, 1907,  personally  appeared  J.  J.  Kelly  and 
 to  me  known  to  be  the  persons  who  ex- 
ecuted the  above  release,  sod  such  person  duly 
acknowledged  the  execution  thereof  to  be  hU 
free  and  voluntary  act  for  the  purpose  named. 

"  'Witness  ^y  hand  and  official  seal  the  data 
above  written. 

"  '(Seal.)         W.  B.  Kelly,  Notan  Publie. 

**  'My  commisri<m  expires  Jan.  9,  1900.' 

"  '644&    Release  of  Mortgage  from  J.  J. 
Kelly  to  Ira  Goon  et  aL 

"  'L  10tU-12  B1  40  Wat. 

"'State  of  Oklahoma,  Ooun^  of  Kaine-as.: 
This  instrument  was  filed  for  record  on  tbe  24th 
day  of  Nov.  A.  D.  1900  at  10 :50  a.  m.  and  duly 
recorded  in  Book  R.  1,  page  653. 

*'  'Fees  75  cents  due  in  advance. 

*"Tbeodore  Graalman,  Register  of  Deeds. 

« «  ,  Deputy. 

"  'This  release  conforms  with  the  printed  rec- 
ords of  Blaine  County.  Furnished  on  applica- 
tion by  Theodore  Graalman,  Register  of  Deeds. 

"  '10-32. 

"  '11-10-07. 

- '  Ira  Coon.  CalL' 

"—with  the  unlawful,  willful,  fraudulent  and 
felonious  intent  of  bira,  the  said  W.  B.  Kdly, 
to  then  and  there  cheat  and  defraud  the  estate 
of  J.  J.  Kelly,  he,  the  said  J.  J.  Kelly,  was 
then  and  there  deceased,  and  the  said  inatm- 
ment  of  writing  so  forged  and  counterfdted  as 
aforesaid,  being  then  and  there  an  instrnmoit 
of  writing  by  which  the  r^bts  and  property  of 
the  said  estate  of  J.  3.  Kelly,  deceased,  were, 
are,  and  purport  to  be  diminished  and  affected, 
and  by  which  said  false,  fraudulent  and  felosii- 
oua  making,  forging,  and  counterfeiting  of 
said  instrument  of  writing,  as  aforesaid,  the  said 
estate  of  J.  J.  Kelly,  deceased,  may  be  and  was 
affected,  hound,  and  injured  in  its  property. 
Contrary  to  the  form  of  statute  in  mdi  due 
made  and  provided  and  a^inst  the  peace  maa 
dignity  of  the  sUte." 


Aa>For  other  cases  see  same  tople  and  KBT-NUHBER  la  all  Kty-Nombered  Dlgasta  and  Indexes 
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To  the  hUEormatloii  the  following  demnr- 
rer  was  Interposed,  OTerraled*  and  exception 
allowed : 

"The  defendant  demurs  to  the  information 
filed  in  said  action  in  said  court  on  the  grounds 
following,  to  wit :  First.  Said  information  does 
not  state  facts  sufficient  to  constitute  a  public 
oSenae.  Second.  More  than  one  oSense  is 
charged  in  said  information.  Third.  Said  infor- 
matioD  is  not  direct  and  certain  as  to  the  of- 
fense charged,  nor  the  particular  circamstances 
of  the  offense  charged,  and  does  not  sufficiently 
Inform  the  defanduit  of  the  nature  and  cause 
of  the  Boeosation  against  him." 

Upon  the  trial,  when  the  statei  rested,  the 
d^endant  moved  the  coprt  to  adrlse  the 
jury  to  acqnlt  ttie  defendant,  ^cm  the  ground 
that  the  evidence  is  Insnffident  to  wanant 
the  ccmvlctlon  of  the  defendant  of  the  of- 
fense charged  in  the  Information,  and  on  the 
farther  groimd  that  there  Is  a  variance  be- 
tween the  allegations  of  the  information  and 
the  proof  in  evidence,**  whScb  motion  was 
overruled  and  exception  allowed. 

Thereupon  the  defendant  introduced  his 
evidence,  and  after  all  the  evidence  on  the 
trial  bad  been  introduced,  and  both  the  state 
and  the  def^idant  bad  rested,  the  state  ask- 
ed Irave  to  amend  the  informati<Hi,  and  tbe 
defondant  ma^fl  objections  thereto.  Pro- 
ceedings showing  said  application  and  ob- 
jections, are  as  follows : 

"Mr.  Emery:  The  state  at  this  time  asks 
leave  to  amend  the  information  by  adding  the 
words,  adding  after  the  words  'J.  J.  Kelly'  in 
the  charging  part  of  the  information  and  where 
the  words  *J,  J.  Kelly'  are  first  used  in  the  in- 
formation, the  following:  'and  In  said  instru- 
ment knowingly  and  falsely  certified  that  said 
instrument  was  acknowledged  by  said  J.  J.  Kel- 
ly, when  hi  truth  and  in  fact  such  instrument 
was  not  acknowledged  by  said  J.  J.  KeUy,  as 
certified,  and  the  said  W.  R.  Kelly  then  and 
there  being  a  notary  public,  duly  conmiissioned 
and  qualified  for,  and  residing  in  said  county  and 
state,  and'. 

"Mr.  Foose:  The  defaidont  objects  to  the 
state  being  allowed  to  amend  the  information 
as  reqaested  for  the  reason  that  the  amendment 
proposed  changes  the  information  so  as  to  charge 
another,  distinct,  and  different  offense  from  the 
original  charged  in  the  information,  and  for  the 
reason  that  no  caase,  reason,  or  excuse  is  shown 
why  the  amendment  was  not  made  earlier  and 
before  the  taking  of  evidence  on  the  trial,  nor 
why  the  information  did  not  as  originaUy  filed 
charge  the  defendant  witb  that  offense.  For 
the  farther  reason  that  the  case  was  tried 
throuehout,  both  on  the  part  of  the  state  and  the 
defendant,  upon  the  theory  that  the  information 
charged  uie  defendant  with  the  forgery  of  the 
words— with  the  forgery  of  the  release  and  the 
forgery  of  the  name  and  signature  of  J.  J.  KeUy 
to  tiie  release,  and  not  under  the  theory  that  the 
defendant  was  being  prosecuted  for  making  a 
false  certificate  of  acknowledgment  as  a  notary 
nubUc.  For  the  further  reason  that  the  defendant 
jias  not  made  any  preparation  for  the  defense, 
nor  attempted  to  make  any  defense  in  this  trial 
to  the  Offense  which  would  now  be  charged 
against  him  if  the  state  is  permitted  to  make 
the  proposed  amendment  For  the  further  rea- 
son that  under  the  charge  that  would  be  made 
by  the  amended  information,  if  it  should  be 
amended,  the  defendant  has  not  had  any  prelim- 
inary examination;  nor  has  he  ever  been  given 
an  opportunity  to  have  a  preliminary  examina- 
tion or  to  waive  the  same,  and  sach  chai^  not 
appearing  in  the  complaint,  and  no  complaint 
was  ever  filed  against  him  in  any  court  or  be- 


fore the  county  judge,  or  any  court,  for  a  pre- 
liminary examination  on  such  charge.  For  the 
reason  that  the  substantial  rights  of  the  defend- 
ant would  be  prqjudiced  by  the  making  oi  such 
amendment  For  the  reason  that  if  the  amend- 
ment were  permitted,  the  information  as  amend- 
ed would  be  duplidtous  and  would  charge  two 
offenses  In  one  infonmation,  to  wit:  the  original 
forgery  charged  in  the  release  the  signature 
of  J.  J.  Kelly,  and  In  addition  thereto  the  charge 
of  making  a  false  certificate  as  a  notary  public, 
and  the  defendant  asks  leave  of  court  to  intro- 
duce evidence  in  support  of  tiie  grounds  above 
stated  that  no  preliminary  ounplaint  was  ever 
filed  to  the  charge  as  amended,  and  the  charge 
as  it  would  be  if  the  amendment  were  allowed, 
and  that  the  defendant  was  not  given  any  pre- 
liminary examination,  or  ever  was  given  an  op- 
portunity to  do  BO. 

"The  Court:  All  right;  I  will  permit  yon  to 
introduce  your  evidence." 

The  objections  ot  the  d^endant  to  the 
application  of  the  state,  amending  the  In- 
formation, were  overruled,  to  which  the  de- 
fendant excepted,  and  the  state  was  allowed 
to  amend  tiie  information  by  adding  tber^ 
certain  allegations  as  follows,  to  wit— 
"and  in  said  instrument  knowingly  and  falsely 
certified  that  said  instrument  was  acknowledged 
by  the  said  J.  J.  Kelly  ■when  in  truth  and  in 
fact  such  instrument  was  not  acknowledged  by 
said  Kdly  as  certified,  and  the  said  W.  K.  Kel- 
ly then  and  there  bong  a  notary  public,  duly 
commissioned,  qualified  for,  and  residing  in  said 
county  and  state." 

Thereupon  the  defendant  moved  the  court 
to  continue  the  case  for  the  term,  in  order  to 
enable  him  to  prepare  for  trial  on  the  charge 
as  amended,  whldi  motion  was  overruled 
and  exception  allowed.  Thereupon  the  de- 
fendant asked  for  24  hours  In  which  to  plead 
to  the  information  as  amended,  which  appli- 
cation was  overruled  and  exception  allowed. 
Thereupon  the  defendant  filed  the  following 
motion  to  set  aside  the  Information: 

"The  defendant  moves  the  court  to  set  aside 
the  information  as  amended,  and  particularly 
,to  set  aside  that  part  of  the  information  includ- 
ing the  amendment  which  purports  to  charge 
tiie  defendant  as  an  officer  with  the  offense  of 
knowingly  and  falsely  making  a  false  certificate 
ot  acknowledgment,  on  the  following  grounds,  to 
wit:  First  The  defendant  has  not  bad  a  pre- 
liminary examination  on  said  information  as 
amended,  nor  on  the  said  offense,  nor  on  the  of- 
fense charged  therein  by  said  amendment  nor  in 
said  action  or  proceeding,  nor  has  he  waived 
any  such  preliminary  examination,  nor  has  he 
been  given  an  opportunity  to  do  so,  and  no  pre- 
liminary complaint  charging  the  defendant  with 
the  commission  of  the  offense  charged  in  said 
amended  information,  or  charged  by  said  amend- 
ment or  charging  bim  with  the  commission  of 
the  offense  of  knowingly  and  falsely  certifying 
that  an  instrument  was  acknowledged  by  J.  J. 
Kelly,  when  in  truth  and  in  fact  such  instru- 
ment was  not  acknowledged  by  said  J.  J.  Kelly, 
he,  the  said  W.  R.  Kelly,  being  a  notary  public, 
in  any  court  or  before  any  court  or  magistrate, 
or  anywhere  else.  Second.  The  information  as 
amended  is  not  sworn  to,  or  verified,  or  affirmed 
and  is  not  based  on  or  supported  by  any  affida- 
vit, verification,  or  affirmation,  nor  by  any  veri- 
fied, sworn,  or  affirmed  complaint  and  the  said 
amendment  was  never  verified  by  any  oath  or 
affirmation,  or  sworn  to  or  affirmed,  nor  based 
on  or  supported  by  any  affidavit  verification  or 
affirmation,  or  by  any  verified,  awom,  or  affirm- 
ed complaint.  The  defendant  offers  to  introduce 
evidence  in  support  of  this  motion  and  asks 
leave  of  court  to  do  so^** 
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Which  motloD  was  overruled  and  exception 
allowed.  Tberenpon  the  defendant  filed  a 
demurrer  to  the  amended  Information,  which 
was  overruled  and  exception  allowed.  There- 
upon the  defendant  In  support  of  his  motion 
for  a  continuance  filed  his  affidavit  which 
reads  as  follows: 

"State  of  Oklahoma,  Blaine  County— ss.: 

"W.  R.  Kelly,  duly  sworn,  on  his  oath  saya 
he  is  defendant  in  the  above-entitled  case.  That, 
by  reason  of  the  amendment  to  the  information 
filed  herein,  this  defendant  was  surprised  and 
is  not  at  this  time  prepared  to  meet  the  charge 
contained  in  the  information  as  amended,  and 
that  such  amendment  substantially  changes  the 
charge  contained  tn  such  information,  and  n- 
quireB  other  and  different  proof  to  meet  such 
charge. 

"Wherefore,  defendant  prays  that  a  continu- 
ance may  be  had  of  the  trial  of  said  cause  for 
the  term  of  this  court  to  enable  him  to  prepare 
his  defense  to  ancfa  infonnation  as  amended. 

"W.  B.  Kelly. 

"Sworn  and  subscribed  to  before  me  this  80th 
day  of  September,  1912. 

"(Seal)  E.  J.  Warner,  Cleric,  District  Court" 

This  application  for  continuance  was  over- 
mled  and  exception  allowed.  Thereupon, 
without  the  Introduction  of  any  other  evi- 
dence on  the  part  of  the  state,  and  without 
giving  the  defendant  any  opportunity  to  of- 
fer or  Introduce  evidence,  on  said  charge  as 
amended,  the  court  charged  the  jury  In  part 
as  follows: 

"1.  The  information  in  this  case  includes  the 
offense  of  forgery  in  the  first  and  second  degrees, 
but  the  court  is  of  the  opinion  the  evidence  la 
insuffident  to  warrant  a  verdict  of  guilty  of 
forgery  in  the-first  degree. 

"2.  Any  person  authoriced  to  take  acknowl- 
edgments or  proof  of  any  conveyance  to  real 

Eroperty,  or  of  any  other  instrument  which  by 
iw  may  be  recorded,  and  who  knowingly  and 
falsely  certifies  that  any  such  conveyance  or  oth- 
er instrument  was  acknowledged  by  any  party 
thereto,  when  in  truth  such  conveyance  or  oth- 
er instrument  was  not  acknowledged  as  certified, 
is  guilty  of  forgery  in  the  second  degree.  Given. 
Excepted  to  by  defendant   G.  A.  Brown,  judge. 

"3.  The  court  instructs  you  that  a  notary  pub- 
Uc  in  and  for  Blaine  county,  Oklahoma,  during 
his  term  of  office  as  such  notary  public,  ia  and 
was,  during  the  year  1909,  an  officer  authorized 
to  take  the  acknowledgment  and  proof  of  a  re- 
lease of  a  mortgage  upon  real  property,  and  such 
release  when  so  acknowledged  may,  by  law,  be 
recorded  In  the  office  of  the  re|i8ter  of  deeds  ia 
the  county  where  the  mortgage  is  recorded  and  in 
which  the  real  property  mortgaged  is  situated. 
Given.  Excepted  to  by  defendant  G.  A. 
Brown,  judge. 

"4.  Now,  bearing  in  mind  these  Instructions 
and  carefully  applying  them  to  the  evidence,  if 
you  believe  from  the  evidence  beyond  a  reason- 
able doubt  that  on  or  about  the  24th  day  of 
November,  1909,  in  the  county  of  Blaine,  and 
state  of  Oklahoma^  the  defendant  W.  R.  Kelly, 
was  a  notary  pubhc  in  and  for  said  county,  and 
that  as  such  notary  public  he  then  and  there 
falsely  certified  that  the  release  and  instrument 
set  out  in  the  infonnation  herein  was  acknowl- 
edged before  him,  as  such  notary  public,  by  J. 
J.  Kelly,  when  in  truth  be,  the  deiendnnt,  then 
and  there  knew  that  soch  release  and  instrument 
was  not  acknowledged  before  him  as  such  offi- 
cer by  the  said  J.  J.  Kelly,  as  certified  by  him, 
the  defendant  then  you  wiU  find  the  defendant 
fcuilty  of  forgery  in  the  second  degree  as  charged 
m  the  Information,  and  so  say  by  your  verdict 
If  you  do  not  so  find  and  believe,  you  will  ac- 


quit the  defmdant  Glveii.  Excepted  to  by  de- 
fendant  O.  A.  Brown,  Judge.'* 

When  the  eonnsd  for  tbe  state  arose  to 
address  the  Jury,  the  defendant  req^iested 
that  the  court  r^orter  be  re^nlred  to  tak« 
the  address  of  coansel  for  the  state  to  ttia 
Jury  In  shorthand,  whlc3i  request  was  1^ 
the  court  deided,  and  exception  allowed. 

The  Jury  rendered  a  verdict  finding  tbe  de- 
fendant ^llty  of  foi^ry  in  the  second  degree 
as  charged  in  the  information,  learlng  Ills 
punishment  to  be  fixed  by  the  court 

Motions  fdr  new  trial  and  In  arrest  at 
Judgment  were  dtdy  filed  and  oremled*  and 
the  court  rendered  Judgment  and  sentenced 
tbe  defendant  to  confinonent  la  tbe  peniten- 
tiary for  thirty  days. 

To  reverse  tbe  Judgment,  tbe  defsndant  ap- 
peals. 

Ed  Baker,  Seymour  Foose,  and  R.  G. 
Brown,  all  of  Watonga,  for  platnttft  In  error. 
Chas.  West,  Atty.  Gen.,  Smith  a  Matson, 
Asst  Atty.  Gen.,  and  A.  L.  ~Emei7»  Ca  Attj^ 
of  Watonga,  for  the  State. 

DOYLE,  P.  3.  (after  stating  tbe  facta 
as  above).  In  the  view  we  have  taken 
of  the  disposition  necessary  to  be  made  of 
this  case  it  is  neither  important  nor  neces- 
sary to  consider  more  than  one  of  the  many 
questions  presented  In  the  record  and  briefs. 
This  record  shows  that  tbe  preliminary  com- 
plaint before  the  magistrate  and  the  original 
information  filed  In  the  district  court  charg- 
ed the  forgery  of  the  name  of  J.  J.  Kelly  to 
a  release  of  a  real  estate  mortgage,  and  that 
they  were  framed  under  section  2621,  Ber. 
Laws,  subd.  1,  which  provides  that: 

"Any  person,  who  with  intent  to  defraud,  forg* 
eS;  counterfeits  or  falsely  alters:  First  Any 
will  or  codicil  of  real  or  personal  property,  or 
any  deed  or  other  instrument  being  or  puiiKtrt- 
ing  to  be  the  act  of  another,  by  which  any  right 
or  interest  in  real  property  is,  or  purports  to 
be,  transferred,  conveyed  or  in  any  way  chang- 
ed or  affected ;  *  *  *  ia  gnilty  of  forgery  m 
tbe  first  depee.** 

It  farther  shows  tlwt  after  an  tbe  evldenoa 
bad  been  introduced  on  tbe  trial,  the  stata 
asked  leave,  and,  against  tbe  defoidantfs  ob- 
jections, tbe  conrt  permitted  the  state  to 
amend  tbe  Information  so  as  to  diarge  tbs 
making  of  a  false  certificate  of  a(&nowiedg* 
ment  as  a  notary  pnbllc^  as  defined  by  section 
2626,  Rer.  Laws,  wblCh  provides  ttaat: 

"If  any  officer  authorized  to  take  the  acknowl- 
edgment or  proof  of  any  conveyance  of  real 

eroperty,  or  of  any  other  instrument  which  1^ 
iw  may  be  recorded,  knowingly  and  falsely  cer- 
tifies that  any  such  conveyance  or  instrument 
was  acknowledged  by  any  party  thereto,  or  was 
proved  by  any  snbscribing  witness,  when  in 
truth  such  conveyance  or  instrumeiit  was  not 
acknowledged  or  proved  as  certified,  he  la  guilty 
of  forgery  in  tbe  second  degree.** 

The  court  In  Its  charge  withdrew  from  the 
consideration  of  the  Jury  the  offense  charged 
In  the  original  Information,  and  submitted 
only  the  offense  charged  in  the  amendment 
thereto.  The  jury  found  the  defendant  sullty 
of  forgery  In  the  second  degree^ 
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[1-1]  Counsel  for  the  defendant  contend 
that  tbe  amendment  permitted  charged  a  sep- 
arate, distinct,  and  different  offense  from 
that  charged  originally,  and  should  not  have 
been  allowed;  that  on  this  charge  no, pre- 
liminary complaint  had  ever  been  died  and 
his  conviction  was  In  violation  of  the  fol- 
lowing provisions  of  the  Bill  of  Rights: 

"No  perwm  shall  be  prosecuted  for  a  felony 
bj  informatfon  wfthout  having  bitd  a  prelimi- 
nary examination  before  an  examining  magta- 
trate.  or  having  waived  such  preliminary  exam- 
ination."  Const  art.  2,  i  17. 

"In  all  criminal  prosecations  the  accused  shall 
be  informed  of  tbe  nature  and  caoss  of  the  ae- 
cnsation  against  him,  and  have  a  copy  thereof." 
Graat  art  2, 1  20. 

It  la  claimed  by  counsel  for  the  state  that, 
under  sectloa  5923,  Bev.  Laws,  providing  tliat 
"the  jury  may  find  the  defendant  guilty  of 
any  offense,  the  commission  of  which  is  nec- 
essarily included  In  that  with  which  he  is 
charged,"  the  amendment  was  not  prejudicial 
to  the  sabstantlal  rights  of  the  defendant; 
and  It  is  argued  that: 

"Under  our  statutes  (sectioQ  1154  and  sectibD 
1169,  Rev.  Laws)  the  certificate  of  acknowledg- 
ment is  a  necessary  essential  element  of  the  for- 

Sery  of  the  release,  that  if  forgery  In  the  first 
egree  cannot  be  predicated  npon  the  release 
withotat  tbe  acknowledgment  under  our  laws, 
then  tti«  false  certificate  of  acknowledgment  is 
a  necessary  element  and  the  commluiim  of  it  is 
necessarily  indoded  in  tbe  charge  in  the  Infor- 
mation.'* 

We  ttink  tlie  proposition  advanced  by 
couiuel  for  tbe  state  Is  untenable.  The  rnle 
that  the  defendant  may  be  amvlcted  of  any 
offense  the  oommlssiDn  of  whldi  is  nece9> 
sarlly  Included  In  that  with  wbldi  he  Is 
diorged  applies  only  whrae  the  allegations 
of  the  Infomiatloo  embrace  or  cover  tbe  in- 
cluded offense,  or  whoi  sudi  Included  of* 
Itense.ls  an  essratlal  donent  ot  the  offlttise 
charged.  To  oonstitute  forgery  under  sec- 
tion 2^1,  wa^n,  as  durged  in  the  orl^al 
Informatton,  there  most  be  a  false  writing  or 
alteration  oif  an  Instrument  purporting  to  be 
the  act  oC  another,  by  which  any  right  or  In- 
terest in  any  real  property  Is,  at  purports 
to  be,  In  any  way  dianged  or  affected,  and 
the  Inatmment  as  made  must  be  apparently 
capable  ot  defrauding,  and  there  must  be 
an  Intent  to  definud.  To  constitute  forgery 
under  section  2^6,  supra,  there  must  be  the 
making  of  a  folse  certificate  of  acknowledg- 
ment by  an  ofDcer  authorized  to  take  the 
acknowledgment  of  a  deed  or  other  Instm- 
mttit  affecting  real  estate,  whldb  by  law  may 
be  recorded.  Tbe  crime  under  the  latter  sec- 
tion Is  a  different  crime  than  that  under  the 
former.  Tbe  former  is  a  crime  against  prop- 
erty, while  the  essence  of  the  latter  is  the 
making  ot  a  taiso  acknowledgment  Where 
criminal  acts  of  widely  different  character- 
istics are  arranged  together  under  a  statute 
as  degrees  of  an  offense  of  the  same  name, 
a  convldtlon  cannot  be  bad  of  a  crime  as  in- 
duded  In  the  offense  spedflcally  charged,  un- 
less the  Information  In  charging  a  hli^r 


degree  contains  all  the  essential  allegations 
of  the  lower  degree.  It  follows  that  the 
amendment  In  effect  changed  the  Information 
so  as  to  substitute  another  crime  for  the 
one  originally  charged  therein. 

Under  the  provision  of  tbe  Constitution 
already  quoted,  the  defendant  in  a  criminal 
case  has  the  right  to  be  Informed  as  to  the 
acts  which  he  has  committed  which  consti- 
tute his  supposed  crime ;  he  cannot  be  charg- 
ed in  the  preliminary  complaint  and  in  the 
information  with  one  offense,  and  upon  his 
trial  be  convicted  of  another  different  ef- 
fuse, unless  the  same  is  included  in  the  of- 
fense charged  and  embraced  within  tbe  al- 
legations of  the  information. 

Upon  a  consideration  of  the  record,  we 
deem  It  proper  to  say  that  the  evidence  as 
we  view  it  was  Insufficient  to  siq>port  the 
conviction  and  the  motion  to  direct  an  ac- 
quittal when  tbe  state  rested  Its  case  should 
have  been  sustained. 

It  may  not  be  improper  to  remark  that 
the  record  in  this  case  goes  to  show  that  the 
criminal  law  is  best  administered  1^  a  dose 
adherence  to  tbe  rules  of  procedure  found 
essential  and  salutary  by  experience,  and 
established  by  the  wisdom  of  tbe  ages. 

For  the  reasons  stated  the  Judgment  of 
tiie  district  court  of  Blaine  county  herein  is 
reversed,  and  the  cause  remanded  with  di- 
rection to  dismlsB. 

FOBMAN  and  ABM9TR0NQ,  JJ^  ooncnr. 


NORMAN  T.  LAMBERT.  (No.  B574.) 
(Supreme  Ooort  of  Oklahoma.    Oct  IS,  191S. 
Bdiearing  Denied  Jan.  11.  1916^) 

{SyUahtu  hy  the  Oouri.) 
Bills  ahd  Nors  «s»865  —  Niootiablb  In- 

BZaUUEnT  —  HOLOKB  nt  Dux  COUBSB  —  Dx- 
FENBES. 

The  general  rule  may  be  said  to  be  that 
when  a  person  executes  a  negotiable  instrument 
folr  on  its  face,  with  nothing  to  indicate  defects, 
possible  defenses  or  equities  m  bis  favor,  he  does 
so  with  the  knowledge  that  it  will  pass  current 
in  the  market,  and  may  &11  into  the  bands  of  an 
innocent  purchaser.  The  maker  takes  this  risk; 
and,  if  it  does  so  pass  In  the  regular  course  of 
business,  before  maturity  for  value,  into  the 
hands  of  a  person  who  takes  It  In  good  faith 
without  knowledge  of  defects,  imperfections,  m 
defenses  that  may  be  urged  ajpUnst  its  pument, 
the  maker  is  llaiue  to  such  umocent  holder,  no 
matter  what  defenses  he  mi$ibt  have  as  between 
himself  and  the  original  payee  (following  Cedar 
Rapida  Nat  Bank  v.  Bashara,  39  OkL  482,  135 
Pac.  1051). 

[Ed.  Notc^For  other  cases,  see  Bills  and 
}g|^Cent  Dig.  H  944,  968^  959;  De&  Dig. 

Gunmlsstonari^  Oi^nloi^  DlTlslmi  Na  1. 
Error  from  District  Court,  Alfalte  County; 
James  W.  Steen,  Judge. 

Action  by  B.  M.  Norman  against  Sam  C 
Lambert  Judgment  for  defendant,  and 
plaintiff  brings  error.  Beversed  and  re- 
manded. 
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Walter  L.  Owen,  of  Cherokee,  for  plaintiff 
In  error.  A.  J.  Titus,  of  Cherokee,  for  de- 
fendant In  error. 

COLLIER,  C.  This  Is  an  action  InsUtuted 
by  plaintiff  In  error  against  defendant  In 
error  and  E.  T.  Vennum  to  recover  upon  a 
promissory  note  in  the  following  words  and 
figures: 

"$1000.00.  Wichita,  Kan..  May  4,  1912. 

"For  value  received,  on  demand,  promise  to 
pay  to  the  order  of  F.  O.  Ceideburg  one  thou- 
sand and  Do/lOO  dt^lars,  with  interest  from  date 
maturity  at  the  rate  of  ten  per  cent,  per  annum. 

"B.  T.  Veunum. 
"Sam  O.  Lambert. 

"Payable  at  Eur^a,  Kan.  P.  O.  Driftwood, 
Okl.  Settlement  in  full  Lee  Oastello  aod  Sam 
uimbert  case." 

Indorsed:  "F.  O.  Ceideburg,  without  re- 
course." 

Yeunum  was  not  served  with  summons, 
and  the  case  was  dismissed  as  to  htm. 

The  ansvrer  pleaded  that  the  note  was  ob- 
tained by  fraud  and  was  without  considera- 
tion. The  evidence  tends  to  show  that  the 
note  was  obtained  by  fraud  on  the  part  of 
the  original  payee  and  those  associated  with 
him,  but  there  Is  no  evidence  that  plaintiff 
was  in  any  manner  connected  with  such 
fraud,  or  had  any  knowledge  thereof.  The 
uncontradicted  evidence  is  that  F.  O.  Ceide- 
burg, the  original  payee  in  said  note,  for  a 
valuable  consideration  and  before  maturity 
and  demand  of  payment  of  said  not^  in- 
dorsed same  in  writing  and  delivered  it  to 
plaintiff,  who  Is  now  the  owner  and  holder 
thereof;  the  evidence  showing  that  in  due 
course  plaintiff,  before  maturity  and  for  a 
valuable  consideration,  purchased  said  note 
from  the  original  payee,  paying  the  snm  of 
$800  therefor. 

There  was  a  trial  to  a  Jury,  and  verdict 
retumed  in  favor  of  defendant,  which  was 
duly  excepted  to.  Motion  for  new  trial  was 
filed  upon  various  grounds,  Including  the 
ground  "that  the  verdict  is  not  sustained  by 
suffident  evidence  and  Is  contrary  to  law." 
Admitting,  as  contended  in  the  brief  of  de- 
fendant in  error,  "that  a  gang  of  confidence 
m&i  staged  and  performed  an  act  of  comedy 
drama,  by  which  plaintiff  became  possesBed 
of  aa  beautifnl  gold  brick,  of  the  usual  and 
ordinary  form  and  value,  as  was  ever  de- 


livered to  a  verdant  confiding  indlvldnal,  and 
that  one  cannot  read  the  testimony  and  avoid 
this  conclusion,  these  actors  in  this  comedy 
drama  organized  and  staged  the  act  for  the 
specific  purpose  of  fleecing  the  defendant,"  to 
be  true,  this  great  wrong  cannot  be  success- 
fully pleaded  as  a  defense  to  the  note  sued 
upon  in  the  hands  of  a  bolder  in  due  course 
for  value,  prior  to  maturity,  without  notice 
or  circumstances  putting  him  upon  notice 
of  the  infirmities  in  said  note,  if  any. 

The  evidence  shows  that  the  note  seed  up- 
on is  a  n^otlable  instrument,  acquired  prior 
to  maturitr,  in  due  course  and  for  value, 
and  evidence  was  given  that  no  demand  had 
been  made  upon  defendant  for  payment  there- 
of by  the  original  payee,  and  that  the  plain- 
tiff within  a  reasonable  time  (24  days  after 
execution  of  said  note)  demanded  payment 
of  same  of  defendant  This  note  is  not  sub- 
ject to  the  defenses  attempted  in  this  case, 
and  the  court  committed  reversible  error 
in  refusing  to  grant  a  new  trlaL 

In  Cedar  Rapids  Nat  Bank  v.  Basbara,  39 
Okl.  482,  135  Pac.  1051,  it  Is  held : 

"The  general  rule  may  be  lald  to  be  that,  when 
a  person  executes  a  negotiable  inBtrnment  fair 
on  its  face,  with  nothing  to  Indicate  defects,  poa- 
sible  defenses,  or  equities  in  his  favor,  be  does 
so  with  the  knowledge  that  it  will  pass  cnrruit 
In  the  market  and  may  fall  into  the  handa  ot  an 
innocent  purchaser.  The  maker  takes  tUs  riA : 
and.  If  it  does  so  pass  In  the  regular  conrae  of 
business,  before  maturity  for  value.  Into  the 
hands  of  a  person  who  takes  it  In  good  Hitlx 
without  knowledge  of  defects.  ImperfSectionB,  or 
defenses  that  may  be  ui^ed  against  its  pajrment. 
the  maker  is  liable  to  such  mnocent  holder,  no 
matter  what  defenses  he  might  have  as  between 
himself  and  the  original  payee.'* 

In  Showalter  v.  Webb,  42  OkL  287,  141 
Faa  439.  it  is  held: 

"The  purchase  of  a  negotiable  note  in.  good 
faith  before  maturity,  in  the  due  course  of  busi- 
ness, without  notice  of  defects  or  imperfections, 
takes  the  same  freed  of  any  outstanding  equities 
and  defenses  that  might  have  been  asserted 
against  it  by  the  maker,  if  sued  by  the  payee.** 

From  the  view  we  take  of  the  caae,  w« 
deem  It  unnecessary  to  consider  the  other 
assignments  of  error  ai^:ed. 

The  Judgment  of  the  trial  court  should  be 
reversed  and  remanded,,  with  taratmetlona  to 
grant  a  new  trial. 

PEBCUBIAM.  Adopted  in  whcdflb 
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BAKER  T.  LEAVrPF  at  el   (Z7o.  BllT.) 
(Sapreme  Court  of  Oklahoma.   Dec.  14,  1915.) 

(8ylla1>u$  by  thd  Court.) 

1.  JtrDOHBHT  «=»713— Conclusiveness. 

A  final  judgment  of  a  court  of  competent  ju- 
risdictioD  is  cooclusire  between  the  parCieH  and 
tfaeir  privies  In  a  BObsequent  action  inTolving  the 
same  subject-matter,  not  only  as  to  all  matters 
actually  Utigated  and  determined  in  the  former 
action,  but  as  to  all  matters  germane  to  issues 
which  could  or  might  hare  been  litigated  and 
determined  therein. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S!  1063,  1066.  1099.  1234-1287,  1239, 
1241,  1247;  Dea  Dig.  <g=3713.] 

2.  JDDOMKNT  ^=747  —  CONOLTWITENMa  — 

Scope  or  Pbooeedino. 

The  purpose  of  an  action  to  quiet  title,  un- 
der section  6121,  Comp.  Laws  1909  (Rev.  Laws 
1910,  S  4927),  is  to  determine  who  is  the  real 
owner  of  the  property  and  to  put  to  rest  all  ad- 
verse claims.  In  such  an  action  all  matters  af- 
fecting the  title  of  the  parties  thereto  may  be 
litigated  and  determined,  and  tiie  judgment  ren- 
dered therein  is  final  and  conclusive  as  against 
the  parties  thereto  and  their  privies. 

[Ed,  Note.— For  other  cases,  see  Judgmaitt 
Cent  Die.  H  1053,  1284-1296;  Dea  Dig.  ^ 
747.1 

3.  Lis  Pendens  ^»2&— Rights  Acquibed  bt 
PuECHASEE— Pendency  of  Action. 

One  who  purdiaaes  real  property  from  a 
paitj  to  an  action  InvolTlng  tiie  title  thereto, 
after  the  institution  and  danDK  the  pendency  ox 
anch  action,  is  bound  by  the  judgment  rendered 
tbereiif  against  his  grantor,  and  acquires  no 
greater  rights  than  bis  grantor. 

[Ed.  Note. — For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  §S  47-57;  Dec.  Dig.  «s»25.] 

Commlssionera'  Opinion,  Dtvlslon  No.  8. 
Error  from  District  Court,  Wagoner  County ; 
R,  O.  AUen,  Judge. 

Action  by  Earl  Baker  against  J.  H.  Leavltt 
and  another.  Judgment  for  defondants,  and 
plaintiff  brings  error.  Affirmed. 

Blakeney  ft  Maxey,  of  Iilnskogee,  and 
Gnstave  A.  Erlxon,  of  Gnthrie,  for  plaintiff 
In  error.  Thos.  H.  Owen  and  Joseph  a  Stone, 
all  of  Muskogee,  for  defendants  in  error. 

DUDLET,  C.  In  January,  1913.  the  plaln- 
tifF  In  error,  plaintiff  below,  commenced  this 
action  In  the  district  court  of  Wagoner  coun- 
ty, against  the  defendants  in  error,  defend- 
ants below,  and  Dr.  Ballard,  to  quiet  title 
to  certain  real  estate  located  in  said  county, 
and  to  enjoin  the  defendant  J.  B.  Iiong,  as 
sheriff  of  said  county,  from  ejecting  him  from 
said  premises.  The  parties  occupy  the  same 
position  here  that  they  did  In  the  trial  court, 
and  we  shall  refer  to  them  accordingly. 
Plaintiff  dismissed  the  action  as  to  Ballard. 
The  defendants  Leavitt  and  Long  Interposed 
separate  demurrers  to  the  amended  petition, 
which  were  sustained.  Plaintiff  stood  upon 
his  amended  petition  and  declined  to  plead 
further.  Whereupon  judgment  was  rendered 
against  him,  dismissing  said  action  at  his 
cost,  from  which  he  has  appealed. 

Ballard  is  a  duly  enrolled  Creek  freedman, 
and  the  land  In  controversy  constitutes  bis 


surplus  allotment.  On  October  22,  1907,  be 
conveyed  said  land,  by  general  warranty 
deed,  to  the  defendant  Leavitt.  On  January 
27,  1906,  he  again  conveyed  said  premises  to 
the  defendant  Leavitt,  by  qnltdalm  deed. 
Both  deeds  were  duly  recorded.  On  January 
27,  190S,  Ballard  also  conveyed  said  land,  by 
general  warranty  deed,  to  one  Maggie  Baker. 
This  deed  was  recorded.  Following  this  he 
executed  five  different  deeds  to  ber,  convey- 
ing said  land,  all  of  whlcli  were  recorded. 
In  addition  to  the  fioregolng  deeds,  be  made 
numerous  deeds  to  other  parties  coveiliig 
said  land,  'subsequent  to  the  date  of  the 
first  deed  to  Leavitt 

In  May,  1910,  Ballard,  throu^  bis  guard- 
ian, and  next  friend,  commenced  an  actltm  in 
said  court  against  the  defendant  Learltt,  and 
the  said  Maggie  Baker  and  oOieni,  to  quiet 
title  to  said  premises,  on  the  ground  that  he 
was  a  minor  at  the  time  be  executed  the 
various  deeds  under  whidi  tb^  dialmed. 
Personal  service  of  Bummons  was  bad  upon 
Leavitt  and  Maggie  Baker,  and  they  both  an- 
swered by  general  denlaL  Later,  bowerer, 
Leavitt  filed  an  answer  and  cross-petition, 
setting  up  his  deeds  and  dalmlng  title  there- 
under, alleging  that  Ballard  was  of  age  at 
the  time  he  executed  them.  Issues  were  Join- 
ed, and  on  October  18,  1911,  said  cause  was 
tried,  resulting  in  a  judgment  in  favor  of  the 
defendant  Leavitt,  decreeing  that  he  was  the 
owner  of  said  land,  under  said  deeds,  and 
quieting  and  conflrmlng  his  title  to  the  same, 
as  against  all  parties  to  said  action,  cancel- 
ing the  various  deeds  of  the  said  Maggie 
Baker,  including  the  deed  of  July  27,  190S, 
and  enjoining  the  parties  to  said  action,  and 
all  persons  claiming  by,  through,  or  under 
them,  or  either  of  them,  since  the  commence- 
ment of  said  action,  from  claiming  or  assert- 
ing any  right,  title,  Interest,  ll«i,  or  estate 
In  and  to  said  lands,  or  any  part  thereof. 
It  was  also  ordered  and  decreed  in  said  Judg- 
ment that  all  persons  In  possession  of  said 
premises  vacate  the  same  and  surrender  the 
possession  theiwf  to  the  defendant  Leavitt 
within  10  days  from  the  date  of  the  rendi- 
tion of  said  Judgment  There  was  no  appeal 
from  this  Judgment  Maggie  Baker  did  not 
appear  either  In  person  or  by  counsel  upon 
the  trial  of  said  cause,  and  the  court  ad- 
judged her  in  default,  without  cause.  After 
the  Institution  of  this  action,  and  during  the 
pendency  thereof,  she  conveyed  said  land  to 
the  plaintiff,  Earl  Baker,  and  this  deed  is  the 
basis  of  bis  title.  Copies  of  the  pleadings 
and  the  Judgment  In  the  original  action  are 
attached  to  and  made  a  part  of  plalntlfTs 
amended  petition  In  the  case  at  bar.  The 
trial  court  sustained  the  demurrers  to  plain- 
tiff's amended  petition,  on  the  theory  that  he 
was  precluded  by  the  original  judgment 

[2]  The  only  question  presented  is  whether 
or  not  the  amended  petition  states  a  cause  of 
action,  as  against  a  general  demurrer.  In 
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determlnins  this  qnesUoii.  two  pn^Mwitlons 
present  tbema^Tes:  (1)  Waa  the  original 
Jndgmeirt  ooneluslre  as  between  the  defend- 
ant LeaTltt  and  the  said  Ui^e  Baker?  (2) 
If  so.  Is  the  same  conclnslTe  upon  the  plain- 
tiff; he  baring  purchased  said  real  estate 
from  her  daring  the  pendency  of  said  actlonT 

[1]  The  role  is  well  setUed  In  this  state 
that  a  final  Judgment  of  a  conrt  of  competent 
Jurlsdictlfm  Is  ooncloslTe  between  the  parties, 
and  their  prlries.  tn  a  snbsequ^t  action  in- 
volving the  same  subject-matter,  not  only  as 
to  all  matters  actoally  litigated  and  determlit- 
ed  in  the  former  action,  but  as  to  all  matters 
germane  to  issues  whlc^  could  or  might  have 
been  litigated  and  detennlned  therein.  City 
of  £3  Reno  et  aL  t.  Cleveland-Trinidad  Par- 
ing Co..  25  Old.  648,  107  Pac.  163,  27  L.  R.  A. 
(N.  8.)  650;  Woodworth,  County  Clerk,  t. 
Town  of  Hennessey,  32  Okl.  267,  122  Faa 
224;  Markham  t.  Dugger,  84  Okl.  492,  126 
Pac.  100;  GosneU  r.  Prince,  86  Okl.  445,  12d 
Pac.  27;  Bngle  et  al.  t.  I^egg,  39  OkL  475, 
135  Pac  1058;  Pioneer  Telephone  &  Tele- 
graph Co.  V.  State,  40  OkL  417, 138  Pac.  1033; 
Wiley  T.  Edmondson,  43  Okl.  1,  133  Pac.  38; 
Alf rey  t.  Colbert  et  aL,  144  Pac.  179 ;  Bowen 
v.  Carter  et  al.,  144  Pac  170 ;  Prince  t.  Oos- 
nell,  149  Pac  1162 ;  Earl  t.  Earl  et  aL,  149 
Pac.  1179;  Corrugated  Culvert  Co.  t.  Simp- 
son Township,  151  Pac:  8S4 ;  Parks  t.  Haynes, 
192  Pac  400. 

The  original  action  was  brought  under  sec- 
tion 6121,  Snyder's  Complied  Laws  1009  (B. 
U  Laws,  I  4927),  i^lch  proTldes: 

"An  action  may  be  brought  by  any  person  in 
ponession,  by  himself  or  tenant,  of  real  proper- 
ty, against  any  person  who  claims  an  estat^  or 
interest  therein,  adverse  to  him,  for  the  purpose 
of  determining  such  adverse  estate  or  Interest" 

lleasored  1^  the  forcing  mle^  is  the 
orlglnai  Judgment  in  the  action  to  qniet  title 
ccoielnsiTe  as  between  Uie  def^dant  Leavitt 
and  Maggie  Baker?  We  think  so.  Tlie  par- 
pose  of  an  actlOT  to  oaleC  title  la  to  litigate 
and  put  to  rest  all  adverse  <dalma  and  de- 
termine who  Is  the  real  owner  of  the  propw- 
ty.  In  such  an  action,  {flalntlfl  challenges 
tlie  defendants  to  appear  and  assert  their 
interest,  right,  or  title,  and  U  they  fiiil  to 
do  so,  or  if  their  attempt  la  nnsacoessful,  the 
Jodgment  condludes  them  firom  ever  litigat- 
ing that  ^inestlM.  The  defendant  Leavitt 
filed  a  crosB-petltloo  setting  op  his  deeds, 
claimtiv  title  under  them.  Mag^^  Baker 
claimed  title  from  the  same<sonrc^  and  it 
was  Iter  doty  to  assert  her  title.  Green  v. 
Glynn  et  aL,  71  Ind.  336.  In  Black  on  Judg- 
ments, TOL  2  (2d  Ed.)  S  664,  it  is  said: 

"In  an  action  to  quiet  title,  all  matters  afhct- 
Ing  the  title  of  the  parties  to  the  action  may 
be  litigated  and  determined,  and  the  Judgment 
therein  is  final  and  concIosiTe.'* 

In  23  Gyc  p.  1338,  discusidng  this  qnestion, 
the  following  rule  is  announced: 

"In  this  fonn  of  action  all  matters  affectiug 
the  title  of  the  parties  to  the  action  may  he  liti- 
gated and  determined,  and  the  judgment  is  final 
and  conclusive  and  cuts  off  all  claims  or  de- 
fnaea  ot  the  losing  party,  going  to  show  title  i 


In  himself,  from  whatever  scarce  deiiTed.  and 
which  existed  at  the  time  oC  aolt,  irtietlier 
pleaded  therein  or  not." 

Numerous  cases  are  cited,  both  by  Black 
and  Ojc  suKtortlng  this  ral&  Maggie  Bak- 
er conld  have  asserted  title  in  the  orlgi- 
nal  action.  She  fklled  to  do  so,  and  pwmlt- 
ted  a  Judgment  to  be  rendered  against  hv 
canceling  the  deeda— the  source  of  ber  title— 
and  enjoining  her  from  claiming  or  aescrtp 
ing  any  right  or  title  to  the  x»roperty  in 
controversy,  Qnietlng  the  title  in  her  code- 
fendant,  upon  his  answer  and  cross-petition. 
This  Jndgm^  was  ctmclnslTe,  as  between 
her  and  Leavltt  GosneU  t.  Prtaioe,  eopra; 
Prince  t.  Gosndl,  supm;  Sn^  et  aL  t. 
Legg,  snpra;  MaAham  t.  Ov^ert  sapra; 
Board  of  County  Gommlsslfmers  t.  Wddi  et 
aL,  40  Kan.  767, 20  Pac  483;  Keller  et  aL  t. 
McGllllard  et  aL,  5  OaL  App.  886,  00  Paa 
483;  Reminiard  t.  Aattaier,  20  &  D.  290. 
105  N.  W.  626,  4  L.  B.  A.  (N.  S.)  205.  and 
note;  HadEworth  r.  Zollars,  90  Iowa,  43S: 
Wheeler  t.  Ballard  et  aL,  81  Kan.  854.  137 
Pac  789. 

[t]  Having  rMcbed  the  condoalon  that  Ow 
Judgment  is  cmduslve  upon  Maggie  Baker, 
is  the  same  conclusive  upon  the  plaintiff,  who 
purdiased  the  real  estate  from  her  aft»  the 
institution  and  during  the  pendency  of  the 
action?  We  think  so.  ^  this  deed  he  suc- 
ceeded to  whatever  rights  she  had  in  die  sub^ 
Ject-matter  of  the  action;  in  other  worda.  bs 
is  a  privy  to  said  Judgment  One  who  par- 
chases  real  property  from  a  party  to  an  ac- 
tion involving  the  title  ttieret4s  after  the 
Institution  and  during  the  pendency  of  snch 
action.  Is  boond  the  Judgmei^  r^idered 
therein  against  his  grantor,  and  acquires  no 
greater  rights  than  his  grantor.  23  Cyc  iv. 
1293  and  1257;  Provident  Loan  Trust  Co. 
V.  Marks,  6  Kan.  App.  34,  49  Pac  625;  Hun- 
gate  V.  Hetzer  et  aL,  83  Kan.  265,  111  Pac 
188;  Sbephard  v.  Lumber  Co..  16  Idaho,  203, 
101  Pac  691;  Smith  v.  Kessler  et  al.,  23 
Idaho,  689, 127  Pac  172;  Telford  v.  Pennsyl- 
vania Iron  A  Steel  Co.  (Minn.)  153  N.  W. 
768;  Skelton  v.  Sharp.  161  Ind.  383,  67  N. 
B.  535;  BeU  et  aL  v.  Peterson.  106  Wis.  60T, 
81  N.  W.  279;  Hisle  v.  Wltherapooo  (Ky.) 
42  S.  W.  842;  Henry  t.  Thomas  et  aL  (Tex. 
Civ.  App.)  74  S.  W.  699;  Kohly  v.  Fernan- 
dez, 1S3  App.  Div.  723,  118  N.  Y.  Supp.  163; 
Cames  v.  Games.  26  Tex.  Civ.  App.  610.  64  S. 
W.  877;  Devln  v.  City  ct  Ottnmwn,  63  leva. 
461,  6  N.  W.  652. 

The  Justice  of  ttds  rule  Is  apparent  fnnn 
the  facts  of  this  case  It  Is  tlie  policy  of  the 
law  that  there  should  be  an  end  to  litigation. 
But  if  a  party  to  an  action  involving  the  ti- 
tle to  real  estate  can  convey  the  same  daring 
the  litigation,  and  the  grantee,  after  Judg- 
ment has  been  rendered  against  his  gr&ntor. 
is  permitted  to  again  litigate  the  title  in  a 
separate  action,  there  would  be  no  end  to 
litigation.  One  who  buys  property  the  sub- 
ject of  litigation  does  so  at  his  p^U,  and  is 
precluded  by  the  Judgment  rendered  agalnwt 
bis  grantor. 
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Section  4732,  Revised  Laws  1910,  known 
as  the  Lis  Pendens  Statnte,  was  enacted  tor 
the  express  purpose  of  preventing  one  from 
buying  real  property  during  the  pendency  of 
an  action  Involving  the  title  to  the  same. 
This  section  is  applicable  to  the  case  at  bar. 
The  plaintiff  was  concluded  by  the  Judgment 
In  the  original  action.  His  grantor  conveyed 
btm  nothing  by  her  deed,  because  she  bad 
nothing  to  convey. 

The  amended  petition  does  not  state  a 
cause  of  action,  and  the  judgment  of  the  trial 
court  should  be  affirmed. 

PBR  OUKL4.M.   Adopted  in  whole. 

(60  ow.  63)  '  ■" 

WHITE>HEAD      OAIXOWAT  et  aL 
(No.  4214.>  ■ 

(Supreme  Court  of  OklabcHiia.   Dec.  21,  1915.) 
(Bflldbiu  hv  *Jm  Court.) 

1.  Deeds  iS=>84  —  Vkndos  ahd  Pubohasbe 
«»23l— Bboistbatxok  of  TmjB— VAtlDriT 

AND  lyiTBCT. 

Prior  to  the  21at  day  of  June,  1906,  the 
■onthem  Judicial  district  of  the  United  States 
Court  for  the  Indian  Territory  was  an  organ- 
ized Judicial  district  with  a  judge,  clerk,  and 
otber  court  officers  and  had  been  divided  into 
recording  districts.  On  that  day  the  President 
-approved  an  act  of  Congress  creating  a  new 
zecwdlng  district  to  be  known  as  tiie  Twenbr- 
Mlnth  recmdiag  district,  with  Duncan  as  the 
place  fixed  for  holding  court  and  maintaining 
the  clerk  and  ex  officio  recorder's  office.  Held, 
that  the  creating  act  of  Congress  ipso  facto  es- 
tablished the  recording  district,  and  that  bo  sub* 
sequent  organization  was  necessary,  and,  that 
after  that  date  a  deed  to  land  In  that  district, 
even  before  the  derk  and  .ex  officio  recorder's 
office  had  been  opened  in  the  district  for  the 
tranaaction  of  business,  should  properly  tiave 
been  filed  in  the  recorder's  office  at  Duncan  in 
the  newly  established  district,  and  not  in  the 
office  of  toe  old  district  in  which  the  land  there- 
by conveyed  had  formerly  been  located. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §3  222-224;  Dec  Dig.  ^84:  Vendor  and 
Purchaser,  Cent  Dig.  uHs,  65.  487,  613-639; 
Dec  Dig.  «»281.] 

2.  Deeds  ^»84— Tkitdos  and  Pdbohaseb  4» 
231— Reoxbtution  of  Ttilb— TAUDirr  and 
EinraoT. 

A  new  recording  district  known  as  Ae 
Twen^-NInth  recording  district  was,  on  the  2l8t 
day  of  June,  1903,  by  an  act  of  Congress  ap- 
proved on  that  day,  created  in  the  established 
and  organized  Soathem  judicial  district  of  the 
United  States  Court  for  the.  Indian  Territory 
oat  of  territory  formerly  comprised  within  what 
was  known  as  Twentieth  recording  district  A 
deputy  clerk  and  ex  officio  recorder  was  not  ap- 
pointed and  quali6ed  until  the  30th  of  June  of 
uat  year,  and  did  not  open  his  office  for  the 
transaction  of  btuinees  until  the  7tb  of  the  fol- 
lowing July.    On  the  27th  of  JunCf  1906,  W. 

{iroeured  a  deed  to  land  then  located  m  the  new- 
y  created  Twenty-mnth  district  but  formerly 
located  in  the  old  Twentieth  district,  and  on  the 
28th  day  of  June  filed  the  same  for  record  in 
the  office  of  the  ex  officio  recorder  at  Ryan  in 
the  old  Twentieth  recording  district  Held,  that 
such  refdstration  did  not  convey  constructive  no- 
tice of  W.'s  deed  to  sulweqnent  pnrdiasers  of  the 
land,  for  value  and  without  notice. 

OM.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  «  222-224;  Dec  iMg.  «=)84;'  Vendor  and 
pBTchaser.  Cent  Dig.  Hl3,  65,  487.  513-539; 
Dea  Dig.  4=9231.] 


(Additional  ByUaiut  Ijf  Editorial  Staff.) 
3.  Counties  €=»1— Deeds  «i=>84— "Countt" 

AND  "ReCOBDINQ  DiSTBICT'*  DlBTINaUISH- 
BD. 

A  "county"  Is  distinguished  from  a  "re- 
cording district,"  in  that  it  is  a  iraUtical  ssbdl- 
vision  of  the  state,  established  for  the  more  con- 
venient administration  of  the  government  there- 
of, and  is  vested  with  powers  necessary  to  the 
%relfnre  and  protection  of  the  public  within  its 
boundaries,  while  a  "recording  district"  Is  not 
a  governmental  or  political  division  and  has  no 
such  powers  as  has  a  county. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  8  1;  Dec  Dig.  <^1;  Deeds,  Cent 
Dig.  13  222-224;  Dec.  Dig.  «=>84. 

For  other  doGnitions.  see  Words  and  Plirases, 
First  and  Second  Series,  County.] 

Conunlsstoners*  Opinion,  Dlvlalon  No.  6. 
Error  from  District  Court,  Carter  Ooonty; 
S.  H.  Russell,  Judge. 

Action  by  James  B.  Whitehead  against 
James  O.  Galloway  and  others.  Judgment 
for  the  defendants,  and  the  plalotlfl  brings 
error.  Affirmed. 

James  E.  Whitehead,  of  UcAleeter*  pro  ee. 
H.  A.  Ledbetter,  of  Ardmore,  for  defeodante 
in  error, 

WILSON,  O.  Plaintiff  in  error  commenc- 
ed bl8  actum  In  tlu  lower  oonrt  agalnat  the 
d^endants  in  error  to  recover  possession  of' 
certain  land  In  Carter  county,  OkL,  alleging, 
substantially.  In  bla  peUticnt  that  on  June  27, 
1906,  by  deed  of  that  date,  he  derived  his 
title  froni  one  WUbum  Adams,  a  Choctaw 
Indian  whoee  rratrlctlons  on  the  alienation 
of  raid  land  had  been  removed;  that  his  deed 
thereto  bad  been  duly  and  legally  recorded ; 
that, since  said  date  he  has  been  the  owner 
of  and  entitled  to  the  possession  of  aald  land ; 
that  thereafter  tals  grantor,  Wllbum  Adams, 
deeded  said  land  to  the  defoidant  In  error 
James  O.  Galloway ;  that  Galloway  and  wife 
thereafter  deeded  the  land  to  defendant  In 
error  Wlnfleld  S.  Preasgrove.  wlio  later  mort- 
gaged It  to  the  Travelers'  Insurance  Company 
by  executing  two  mortgages  tlmeon:  and 
that  (me  of  said  n&rtgagea  waa  afterwards 
assigned  to  the  Atkinson,  Warren  &  Hoiley 
Company.  The  defendants  In  error  urged 
aa  their  defenae  that  they  were  purchasers 
of  said  land  In  good  taltlk,  for  value,  without 
notice  of  plalntUTa  deed ;  tbatt  pl^dntlff  was 
never  In  possession  of  said  land;-  and  that 
the  deed  on  which  pAalntlfl  relies  was  not 
recorded  In  the  Twenty^Nlntfa  recortUng  dis- 
trict of  the  Southern  Judicial  district  of  ttie 
Indian  Territory  In  which  said  land  was  sit- 
uated at  the  time  he  acquired  bla  title  there- 
to. Hie  plalntlfl^  however,  con1»nded  Uiat 
hlfl  deed  was  aa  record  In  the  Twentieth  re- 
cording district  of  said  Judicial  district,  and 
that  at  the  time  he  purchased  said  land  and 
placed  bis  deed  on  recwd  the  land  was  locat 
ed  in  the  Twentieth  recording  district 

The  case  wmt  to  trial  in  the  lower  court 
on  an  agreed  statonent  of  facta,  wUdi  waa. 
In  substance,  as  follows: 


«»For  other  cues  sm  Mune  topio  and  KBT-NVHBBR  In  aU  K«y-Numb«rsd  DlgMto  «ad  Ind«XM 
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"That  the  land  in  controversy  was  allotted  to 
Wilbum  Adams  on  the  5th  day  of  April,  1901, 
as  a  part  of  his  surplus  allotment,  and  that  pat- 
ents were  issued  and  recorded  in  compliance 
with  law.  That  on  December  8,  1906,  the  re- 
strictions on  the  alienation  thereof  were  removed 
bv  the  f!ecrptary  of  the  Interior.  That  on  June 
27,  Wilburn  Adams  made  and  delivered  to 

the  plaintiff  his  warranty  deed  to  said  lands, 
and  that  said  deed  was  filed  for  record  in  the 
office  of  the  Twentieth  recording  district  at 
Ryan,  Ind.  T.,  on  the  28th  day  oi:  June,  1006. 
That  on  November  16,  1906,  Jamea  O.  Galloway 
procured  a  deed  to  said  land  from  said  WUburn 
Adams  and  bis  wife,  and  recorded  the  same  on 
the  22d  day  of  November,  1906.  in  the  ofSce  of 
the  Twenty-Ninth  recording  district  at  Duncan, 
Ind.  T.  That  on  December  24,  1906,  said  Gal- 
loway and  his  wife  deeded  said  land  to  Winfield 
S.  Preswrove  and  his  wife,  who  recorded  the 
deed  to  the  office  of  the  Twenty-Wnth  recording 
district  That  afterwards  said  Pressgrove  and 
his  wife  gave  two  mortgages  on  said  land  to  the 
Travelers'  Insurance  Company,  which  later  as- 
signed one  of  the  mortgages  to  the  defendant  in 
error  the  Atkinson,  Warren  &  Henley  CtHnpany, 
and  that  said  mortgajres  and  assignment  were  re- 
corded in  the  Twentv-Ninth  recording  district. 
That  on  June  21,  1906.  the  President  of  the 
TTnlted  States  approved  an  act  of  Congress 
which  was  as  follows :  That  in  addition  to  the 
places  now  provided  by  law  for  holding  courts 
in  the  Southern  judicial  district  of  Ind^n  Ter- 
ritory court  shall  be  held  in  the  town  of  Duncan, 
and  all  laws  regulating  the  holding  of  the  court 
of  the  Indian  Territory  shall  be  applicable  to 
said  court  hereby  created  in  said  town  of  Dun* 
con.  That  the  territory  next  hereinafter  de- 
scribed shall  be  known  as  recording  district 
number  twenty-nine  (then  describes  territory 
within  which  the  land  in  controversy  is  located), 
and  the  place  of  recording  and  holding-  court  in 
said  district  shall  be  Duncan.'  That  prior  to 
the  passage  of  the  above-mentioned  act  of  Con- 
gress the  lands  Involved  in  this  action  were  sit- 
uated in  the  Twentieth  recording  district  of  the 
Indian  "Territory,  commonly  known  as  the  'Eyan 
district.'  and  that  said  lands  were  included  in 
the  above-mentioned  act  of  Congress  and  consti- 
tuted apart  of  the  Twenty-Ninth  recording  dis- 
trict. That  on  the  ^h  day  of  June,  1906,  G. 
M.  Campbell,  who  was  then  clerk  of  the  United 
States  Court  for  the  Southern  Judicial  IHs- 
trict  of  the  Indian  Territory,  appointed  and  des- 
ignated C.  N.  Jackson  as  deputy  clerk,  whose 
appointment  was  on  the  same  day  approved  by 
the  judge  of  said  court.  That  on  the  same  day 
he  took  the  oath  of  office  and  filed  his  official 
bond  as  deputy  clerk  of  the  court  That  said 
C.  N.  Jackson's  appointment  was  the  first  and 
only  appointment  ever  made  as  deputy  clerk  and 
ex  officio  recorder  for  the  Twenty-Ninth  record- 
ing district  That  said  Jackson  arrived  at  Don- 
can  and  opened  his  office  on  the  7th  day  of  July, 
1906,  and  that  prior  to  said  7th  day  of  July, 
1906.  no  office  had  been  maintained  in  the  Twen- 
ty-Ninth recording  district  of  the  Indian  Terri- 
tory. That  from  the  time  said  Winfield  S. 
Pressgrove  took  the  conveyance  to  said  land  on 
December  24,  1906,  he  has  been  in  actual  pos- 
session of  the  same.  That  if  plaintiff  recovers 
he  shall  be  entitled  to  $60  a  year  for  five  years, 
or  S300,  as  rents  for  the  years  plaintiff  has  been 
withheld  from  the  posfiessiou  of  the  land,  as 
against  the  defendant  Winfield  S.  Pressgrove^" 

Upon  the  trial  of  the  case  Uie  court  below 
rendered  judgment  for  the  d^endants  and 
against  the  plalntUf,  from  which  Judgment, 
and  from  the  order  of  the  court  overruling 
bis  motion  ft>r  a  new  trial,  plaintiff  appeals 
the  case  to  this  court 

The  judgment  in  tbls  case  was  once  affirm- 
ed In  an  opinion  by  the  writer  hereof,  but 


again  comes  up  for  consideration  on  plaintiff 
in  error's  motion  for  a  rehearing.-  While  we 
are  satisfied  that  our  conclusions  reached  in 
the  former  opinion  were  correct,  yet  the  brief 
in  support  of  the  motion  for  a  rehearing  con- 
vinces US  that  our  reasoning  was,  In  part, 
faulty,  and  we  therefore  withdraw  that  opin- 
ion, and  submit  this  one  In  lieu  thereof. 

[1 , 2]  The  question  for  this  court  to  deter- 
mine Is:  What  was  the  legal  effect  of  the 
filing  for  record  in  the  ofl9ce  of  the  ex  officio 
recorder  In  the  Twentieth  recording  district 
of  plaintiff's  deed  to  the  land  in  controversy 
after  the  Twenty-Ninth  recording  district 
had  been  established  by  act  of  Congress  bnt 
before  the  deputy  who  was  to  have  charge 
of  the  office  in  that  district  had  been  ap- 
pointed and  the  office  In  the  new  district 
actually  opened  for  business;  the  lajid  con- 
veyed being  located  In  the  new  district?  If 
the  plaintifTs  deed  was  properly  filed  In 
the  Twentieth  (Ryan)  dUtrict,  the  plaintiff 
should  have  recovered;  but,  if  It  should  have 
been  filed  In  the  newly  created  Twenty-Ninth 
(Duncan)  district^  the  judgment  of  the  lower 
court  was  right  and  should  be  affirmed. 

Plaintiff  In  error  argues  very  ably  in  bla 
brief  that  the  facts  of  this  case  are  analo- 
gous to  those  of  a  case  where  land  thereto- 
fore embraced  within  a  certain  county  had 
been  conveyed  after  an  act  had  been  passed 
transferring  it  into  a  newly  established  coun- 
ty, but  before  the  new  county  had  been 
actually  organized,  and  that,  although  the 
act  creating  the  Twenty-Ninth  recording  dis- 
trict bad  been  passed  by  Congress  and 
proved  by  the  President,  his  deed  was  ptoj^ 
eriy  filed  in  the  recording  office  at  Ryan  In 
the  Twentieth  district,  and  constructive  no- 
tice of  his  title  to  the  land  in  fx>ntrover8y 
thereby  given  to  tbe  defendants,  for  the  rea- 
son that  the  Twenty-Ninth  recording  dis- 
trict had  not  been  organized  at  the  time  the 
deed  was  flled  in  the  office  at  Ryan,  by  the 
ai^iolntment  and  qnaliflcatlon  of  an  ex  officio 
recorder  for  snch  recording  district  and  an 
office  opened  for  business  therein  in  which 
such  deed  could  have  beea  Sled  at  the  time 
It  was  in  fact  filed  In  the  Ryan  office  in  the 
Twentieth  district 

The  case  sustaining  plaintiff  in  errors  con- 
tention which  is  most  nearly  in  point  Is  that 
of  Lumpkin  v.  Mnncey,  reported  In  06  Tex. 
311,  17  S.  W.  732.  The  TOxas  case  above  re- 
ferred to  is  not  in  point,  however,  for  the 
reason  that  the  establlahmoit  a£  the  Twenty- 
Ninth  recording  district  in  the  Sontbem  ju- 
dicial district  of  the  Indian  Territory  was 
not  tlie  establishment  of  such  a  governmen- 
tal subdlvlsltm  as  a  connly  whldi  conld  not 
exist  in  ftict  until  ita  governmental  madiin- 
ery  had  been  created  and  set  in  operation  by 
some  other  method  than  the  creative  act  of 
the  Legislature  which  designated  the  terri- 
tory to  be  contained  ther^  and  antfaorized 
its  organization. 

It  is  a  well-settled  role  that,  where  a  new 
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county  is  created  In  wbole  at  In  part  ot 
lands  originally  comprised  wiUiln  the  limits 
of  an  old  county,  and  anbseqnent  to  tbe 
formation  of  a  -aevr  county  a  deed  is  exe- 
cuted to  lands  tiiereln  which  were  formerly 
wltbin  the  old  connty,  the  recording  of  such 
deed  in  the  old  county  Is  not  tifecttre  as 
against  a  subsequent  purchase.  In  good 
faith,  without  notice  of  the  former  deed. 
Astor  T.  Wells,  4  Wheat  466,  4  L.  Bd.  616; 
Gr«en  t.  Green,  103  CaL  108,  37  Pac.  188; 
Garrison  v.  Haydou,  1  3.  3.  Marsh.  (Ky.)  222, 
19  Am.  Dec.  70.  It  is  likewise  true,  as  con- 
tended by  plaintiff,  that  acts  of  tbe  Legisla- 
ture  which  create  new  counUes  do  no  more 
than  to  provide  for  their  organization,  and 
until  the  new  county  Is  actually  organized 
the  territory  to  be  incorporated  therein  re- 
mains subject  to  the  Jurisdiction  of  the  old 
county  from  which  it  was  carved.  O'Shea  t. 
Twohig,  9  Tex.  338. 

Plaintiff,  however,  tolls  to  observe  the  dis- 
tinction between  a  county  and  a  recording 
district  as  such  districts  existed  In  the  In- 
dian Territory  prior  to  statehood. 

[3]  A  "county"  Is  a  political  subdivision  of 
the  state,  established  for  the  more  conven- 
ient administration  of  the  government  there- 
of, and  is  invested  with  such  powers  as  are 
necessary  to  be  exercised  for  the  welfare, 
advantage,  and  protection  of  the  public  with- 
in Its  boundaries.  7  R.  O.  L.  tit  Counties, 
$  2.  A  "county"  Is  a  governmental  subdivi- 
sion; a  quasi  corporation;  an  intangible 
entity  having  powers.  A  mere  statutory  au- 
thorization for  tbe  organization  of  a  county 
does  not  create  a  county.  A  county  cannot 
exist  without  having  first  been  organized. 
Until  it  has  been  organized  It  has  not  at- 
tained the  dignity  ot  even  a  quasi  public  cor- 
poration. It  is  not  an  intangible  entItT<  It 
Is  not  a  county,  and  that  is  the  reason  why 
territory  authorised  by  legislative  enactment 
to  be  rarred  frmn  an  existing  county  and  a 
new  county  created  thereftom  remains  under 
the  Jurisffiction  of  the  mother  county  until 
Its  quasi  municipal  organizatl(m  has  beoi,  in 
fact,  eflfected,  and  that  Is  tbe  reason  why  a 
deed  to  land  within  such  a  proposed  new 
county,  executed  after  the  Legislature  has 
authorized  its  creation  hut  before  its  or- 
ganization as  a  quasi  municipal  subdivision 
of  tile  state,  must,  it  filed  fbr  record  before 
the  county  organization  la  effected,  be  filed 
In  the  old  county.  Such  was  not  the  case, 
however,  with  a  recording  district  in  the  In- 
dian Territory.  A  recording  district  waa  not 
a  goremmental  or  political  subdivision.  It 
was  not  a  quasi  public  corporation.  It  was 
cot  a  political  or  governmental  entity  of  any 
character.  It  had  no  ''powers"  as  a  county 
lias,  and  no  organisation  was  necessary  for 
the  purpose  for  which  it  was  established  by 
Ckmgress.  It  was  simply  a  territorial  area, 
tbe  boundaries  of  which  were  established  by 
Congress  and  witiiln  which  certain  things 
should  or  must  be  done,  and  one  ot  the 


things  trtilch  should'  have  been  d<me  thereto 
was  the  recording  of  a  deed  to  lands  located 
within  Its  territorial  bonndaries  which  had 
been  executed  after  sndi  a  recording  district 
had  been  establjshed  by  act  of  Gongress.  It 
was  very  similar  to  a  district  court  judidal 
district  in  the  state  of  Ofelahoma.  Such  a 
judicial  district  does  not  ham  to  be  or- 
ganized. It  Is  not  a  political  snbdlvidon 
and  has 'no  powers.  The  court  whicb  site 
within  it  has  tb  be  organized,  but  the  dis- 
trict, itself,  does  not,  for  it  is  not  a  poBUcal 
entl^  of  any  character. 

At  the  time  ttie  Cfmgressional  act  creating 
the  Twen^-Ninth  recording  district  (June 
21,  1906,  c.  8504,  34  Stat,  at  Large,  343)  was 
approired  by  the  President,  tbe  Southern  ju- 
dicial district  of  the  United  States  Oonrt  for 
the  Indian  Territory  had  been  created  and 
had  a  judge,  clerk,  and  otiier  ofllcers  of  the 
court,  and  had  been  subdivided  into  record- 
ing districts,  and  the  act  referred  to  created 
the  new  recording  district  and  designated 
Duncan  as  the  town  therein  at  wtalcSh  the 
sessicHts  of  tiie  federal  court  should  be  held 
In  that  district  and  at  which  the  recorder 
Should  maintain  his  office. 

The  very  instant  the  Twenty-Ninth  record- 
ing district  was  created  by  act  of  Coi^sress, 
it  was,  by  operation  of  law,  supplied  frith 
an  officer,  the  derk  of  the  court  of  the  South- 
em  judicial  district  ot  the  United ,  States 
Court  for  the  Indian  Territory,  and  the  act 
creating  It  designated  the  place  at  which 
the  duties  of  the  recorder  should  t>e  per- 
formed, to  wit,  at  Duncan,  and  deeds  to 
laud  ther^  situated  whldi  were  executed 
after  Its  creation  should  have  been  recorded 
at  Duncan,  because  the  federal  statutes  pre- 
scribing where  such  deeds  should  be  re- 
corded expressly  said  so. 

Certain  acte  of  Congress  created  "record- 
ing districts"  in  the  Indian  Territory,  for 
recording  purposes,  in  lien  ot  counties,  and 
the  particular  act  of  Congress  approved 
June  21,  1906,  creating  the  Twenty-Nhifh 
district,  was  set  out  In  the  agreed  stetement 
of  facts  In  this  case  In  the  court  below  and 
is,  in  part,  quoted  above. 

By  tiie  act  of  Coi^ess  of  February  19, 
1908,  chapter  27  ot  Mansfield's  Digest  of  the 
Statutes  of  Ariumsas  was  extended  in  force 
in  the  Indian  Territory  in  so  far  as  the 
same  was  aj^^iicable  and  not  inomsisteut 
with  the  laws  ot  Congress.  Fed.  Stat  Anno, 
vol.  10,  130,  Act  Feb.  19,  1903,  C  707,  32 
Stet  at  L.  841.  Section  671  of  Mansfield's 
Digest,  in  force  in  the  Indian  Territory  at 
the  time,  provided  that  no  deed  should  be 
valid  aa  against  a  subsequent  purchaser  ot 
the  land  thereby  conveyed,  unless  the  same 
was  recorded  in  tbe  county  where  the  land 
was  situated,  unless  tbe  subsequent  jnirchas- 
er  bad  notice  of  such  deed. 

The  act  ot  Congress  approved  June  21, 
1906,  defined  the  boundaries  of  recording 
district  No.  20,  and  no  furtiier  organization 
thereof  waa  necessary.  The  statutes  in  force 
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fn  tbe  Indian  Territory  at  that  time  express- 
ly provided  that  deeds  should  be  recorded 
In  the  district  in  wblcb  the  land  thereby 
conveyed  was  situated  at  the  place  of  hold- 
ing court  (32  Stat  at  Large,  841),  and  as  at 
the  time  the  plaintiff's  deed  to  the  land  in 
coDtroTersy  was  executed  and  delivered  the 
land  was  located  In  the  Duncan  district, 
which  had  been  established  by  the  act  of 
Congress  approved  June  21,  1906,  said  deed 
should  properly  have  been  recorded  at  the 
Duncan  office  in  the  Twenty-Ninth  recording 
district,  and  its  being  recorded  in  the  Ryan 
office  in  the  Twentieth  recording  district 
was  not  a  compliance  with  the  statute  then 
in  force  gowning  the  recording  of  mch  In- 
atrumenta 

Of  coarse,  the  fact  that  the  derk  of  the 
court  was  delayed  in  providing  the  district 
with  a  resident  deputy  and  ex  officio  record- 
er, and  with  the  necessary  records  and  quar- 
ters, was  an  inconvenience  to  the  plaintiff 
in  error,  but  that  fact  could  not  Justify  him 
in  concluding  that  the  district  bad  not  been 
organized  and  that  the  land  included  In  his 
deed  and  in  controversy  in  this  action  con- 
tinued to  remain  a  part  of  the  Twentieth 
recording  district.  . 

We  conclude  that  the  act  of  Congress  ap- 
proved Jbne  21,  1906,  ipso  facto  created 
and  established  the  Twenty-Ninth  recording 
district  of  the  Southern  Judicial  district  of 
the  United  States  Court  for  the  Indian  Ter- 
ritory; that  Instruments  conveying  ttae  title 
to  land  within  the  boundaries  of  tliat  dis- 
trict executed  after  that  date  should  have 
been  filed  in  the  office  of  the  recorder  at 
Duncan ;  and  that  the  act  of  the  plaintiff  in 
error  In  filing  bis  deed  to  the  land  in  con- 
troversy In  the  office  of  the  recorder  at  Ryan 
'  In  the  Twentieth  recording  district  was  not 
such  an  act  as  conveyed  to  or  charged  the 
defendants  in  error  with  notice  of  plaintiff 
In  error's  deed  to  the  land  In  controversy. 

Finding  no  error  in  the  case,  we  therefore 
recommend  that  the  Judgment  appealed  from 
be  affirmed,  and  that  the  opinion  heretofore 
filed  in  this  case  be  withdrawn*  and  this 
opinion  substituted  therefor. 

PER  CURIAM.  Adopted  in  whola 

(U  Okl.  SB) 

BOUQUOT  et  aL  v.  AWAD.   (No.  4946.) 
(Supreme  Court  of  Oklahoma.   Dec  14,  1915.) 

(ByUttiu9  by  tke  OovrtJ 

1.  PanroiFAL  Aif  d  AoKirr  4P»160— Unauthob- 
izBD  Acts  of  AoiifT—BATincAiioN  — Re- 
plevin. 

Where  A.  intrusts  an  agent  with  a  deed  to 
his  real  estate,  with  the  name  of  the  grantee  in 
blank,  anthorizinc  him  to  sell  sudi  land  for  cash 
or  to  trade  it  for  other  real  estate,  and  the  agent 
causes  the  name  of  B.  to  be  filled  la  the  deed, 
delivers  the  deed  to  B.,  takes  in  consideratiog 
therefor  a  bill  of  sale  to  himself  of  a  stock  of 
goods,  goes  into  possession  tbereof,  and  sells 
and  disposes  of  sudi  goods  as  his  own  without 
the  knowledge  of  A.  until  the  stock  Is  taken  from 


him  by  a  writ  of  attachment  et  the  suit  of  a 
creditor  of  such  agent,  Aeld,  that  an  action  in 
replevin  by  A.  to  recover  the  stock  of  goods  from 
the  attaching  officer  as  the  owner  thereof  Is  not 
a  ratification  of  the  act  of  the  agent  in  taUng  a 
bill  of  sale  of  such  goods  to  himself  and  diapoo- 
ing  or  attempting  ta  diavose  of  the  same  as  his 
own. 

[Ed.  Note— For  other  easea,  see  Prindpal  and 
Agent,  Cent  Dig.  H  47^-4^;  Doe.  Dl^«9 

169.] 

2.  PainoiPAi.  AND  Agekt  «salS7  —  Owkek- 

SHIP  OF  ChAITELS. 

An  owner  of  diattels  Is  not  estopped  from 
asserting  his  right  thereto  by  reason  of  the  fact 
that  his  agent  has  taken  a  iAU  of  sale  of  the 
same,  and  has  held  himself  (the  agent)  out  as 
the  owner  tbereof  against  an  attaching  creditor 
claiming  under  a  pre-existing  debt  of  the  agent, 
where  such  creditw  lias  parted  with  nothing 
of  value,  and  has  not  been  led  to  change  bis  poci- 
tion  to  tils  prejudice  apon  the  faidi  ai  such  claim 
of  owaersbip  by  the  agent 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent.  Dig.  H  387-^,  472^  ;  I>ec  Dig. 
<S=>137.] 

3.  TaiAL  «s>252— BBfnsAi.  OT  InsTsuonoirs. 

'  lostructions  given  and  refused  examined, 
and  the  action  of  the  trial  court  in  giving  and 
refusing  such  instructions  held  to  be  free  from 
reversible  error. 

[Ed.  Note.— For  other  easef.  see  TriaL  Cent 
Dig.  H  606.  69fr-«12:  DeoDlc  9  i^.} 

4.  JCDQUKT  ^^1  — RENDITIOH  — PBOOr-> 

PaSCBOENT  FOB  JonXNAI.  EmTBT. 

A  precedent  for  a  journal  entry  of  a  judg- 
ment signed  by  the  judge  and  filed  in  tihe  cause 
heU  not  competent  eTidenee  at  the  r«idition  of 
the  judgment 

[Ei.  Note.— For  other  euM»  aee  Jadgment 
Cent  Dig.  H  180S-18L2;  Dec  Dig.  ^sSStV 

Comwias/tcmnf  Opinion.  lUTlslfm  N&  L, 
Error  from  District  Court,  Woodward  Goau- 
ty ;  James  W.  Steen,  Judge. 

Action  by  Mohamet  B.  Awad  against  John 
J.  Bouquot  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 

Some  time  In  the  year  1910  the  defendai^ 
In  error,  hereinafter  called  the  plaintiff,  be- 
ing the  owner  of  160  acree  of  land  In  Eaiis 
county,  executed  a  warranty  deed  conveying 
said  land,  leaving  blank  the  name  of  the 
grantee  therein,  and  delivered  the  same  to 
one  Chas.  Awad,  sometimes  known  as  Chas. 
Messey,  with  authority  to  sell  the  said  land 
for  cash  for  the  sum  of  |1,200  or  $1,500,  or 
to  trade  the  same  for  other  land  nearer 
Oklahoma  City,  and  with  autborltr  to  fill 
In  the  name  of  the  grantee  In  the  blank  left 
for  that  purpose  when  a  sale  or  trade  was 
consummated.  The  plaintiff  then  left  the  state 
of  Oklahoma,  and  some  time  thereafter  Chaa. 
Awad,  or  Messey,  traded  the  said  land  to 
one  Frank  Beers  for  a  stock  of  secondhand 
furniture,  hardware,  and  other  goods  situ- 
ated In  Uie  city  of  Woodward,  OkL.,  caused 
Beers'  name  to  be  filled  in  the  blank  in  the 
deed,  delivered  the  deed  to  Beers,  and  took 
a  bill  of  sale  to  the  stock  of  goods  to  him- 
self. This  appears  to  have  been  done  about 
December  5,  1910.  niereafter  Chaa.  Awad, 
or  Messey,  took  possession  of  the  stock  of 
goods  and  conducted  the  business  In  bis  own 
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same.  Some  Ume  before  December  24,  1910, 
this  Cbas.  Awad.  or  Messey.  under  the  name 
of  Gbarlle  Owed,  advertised  an  aDCtlon  sale 
ct  the  stock  of  goods  to  be  held  an  Decem- 
ber Slth.  OSkereiUKm  the  defendant  Uie 
Howard  Mercantile  Companr,  a  corporation, 
belne  the  owner  and  holder  of  three  notes 
executed  by  Ghas.  Owad  to  the  Howard  Mer- 
cantile Company,  dated  respectively  May 
27,  October  SO.  December  24,  1909,  and  ma- 
turing respectively  December  1,  1909.  Feb- 
ruary 1,  1810,  and  December  1,  1010,  began 
suit  In  the  district  court  of  Woodward  county 
against  said  COias.  Owad,  and  caused  a  writ 
of  attachment  to  be  Issued  In  said  suit  and 
levied  upon  the  sto<^  of  goods  above  men- 
tioned. Ghas.  Owad  then  tel^raphed  to 
the  plalntlfl  to  come  ^  Woodward ;  and  In 
response  to  such  tel^n»ni  the  plaintiff  came 
to  Woodward,  and  then  learned  for  the  first 
time  that  Cbas.  Owad  had  delivered  plaln- 
tUTs  warranty  deed  to  the  land  to  Beers  In 
exchange  for  the  stock  of  goods,  to  which 
be  had  received  a  bill  of  sale  In  his  (Ghas. 
Owad's)  own  name.  Plaintiff  then  endeavor- 
ed to  get  Beers  to  agree  to  a  rescission  and 
deed  him  back  the  land  in  Ellis  county  and 
take  back  the  stock  of  gbods.  This  Beers 
refused  to  do,  and  thereupon  plaintiff 
brought  suit  against  John  J.  Bonquot,  plaln- 
tlfl In  error.  In  which  suit  the  other  plain- 
tiffs In  error,  hereinafter  styled  the  defend- 
ants,  eventually  became  parties,  and  caused 
a  writ  of  r^levin  to  Issue  to  recover  pos- 
Msslon  of  the  stock  of  goods  held  by  the  de- 
fendants, and  alfit)  sought  In  sach  suit  to 
recover  damages  for  the  detention  of  the 
stock  <a  goods  and  for  loss  of  profits  by  rea- 
son of  the  prevention  of  the  sale  advertised 
for  December  24,  1010.  At  the  trial  plain- 
tiff recovered  Judgment  awarding  him  pos- 
session of  the  stock  of  goods  and  the  sum 
of  $1  as  damages.  In  due  time  the  defend- 
ants filed  a  motion  for  new  trial,  which  be- 
ing overruled,  they  excepted,  and  bring  this 
appeal. 

Hoover  ft  Bwlndall,  of  Woodward,  for 
plaintiffs  In  enw.  Cbas.  B.  Alexander,  of 
Woodward,  for  d^todant  In  error. 

RUMMONS,  C.  (after  stating  the  facts  as 
above).  Counsel  for  defendants  in  their 
brief  assign  23  grounds  of  error  as  cause  for 
a  reversal  of  the  Judgment  of  the  trial  court. 
These  assignments  are  grouped  under  12 
heads.  We  will  consider  these  assignments 
as  nearly  in  the  order  presented  as  we  can 
in  determining  this  case.  Plaintiff  In  his 
petition  alleges  that  on  the  24th  day  of  De- 
cember, 1910,  he  had  the  goods  and  chattels 
whidi  he  seeks  to  recover  in  a  certain  store 
building,  and  was  pr^arlng  and  had  been 
pr^rl^g  to  make  a  special  sale  thereof;  as 
a  Christmas  sale,  at  pubUc  auction,  and  that 
be  was  prevented  ttcm  holding  said  sale  be- 
cause of  the  attachment  of  defendants.  He 
also  alleges  that  on  said  24th  day  of  Decem- 


ber,  mo,  he  bad  in  bis  emplc^  one  Chas. 
Awad,  whom  he  was  paying  and  has  pidd  the 
sum  of  $2  per  day  fmr  six  days  during  which 
time  the  said  Chas.  Awad  was  prevoited 
firom  rendering  service  reason  of  the  at- 
tachment of  defendants.  Plaintiff  testified 
at  the  trial  that  he  knew  nothing  of  tiie  trade 
made  by  Chas.  Awad  for  the  stock  of  goods 
until  he  arrived  at  Woodward  in  response 
to  a  telegram  fnmi  Chas.  Avrad,  and  that  he 
then  tried  to  rescind  the  trade  without  a^^. 
and,  after  finding  such  rescission  could  not 
be  made,  be  brought  this  action  of  replevin 
to  take  the  stock  of  goods  fnnn  the  posses- 
sicm  of  the  shoiff  in  whose  hands  they  were 
when  be  arrived  at  Woodward. 

[1]  Under  the  first  heading  of  the  brief 
of  defendants  embracing  their  first,  second, 
third,  fourth,  and  fifth  as^gnments  ot  error, 
counsel  for  defendants  argue  at  some  length 
and  with  considerable  ingenuity  that  the 
plaintiff  by  bringing  this  action  of  rbplevln 
thereby  ratified  the  trade  made  by  Cbas. 
Awad  in  its  entirety ;  not  only  tbat  he  rati- 
fied the  delivery  of  the  deed  and  the  convey- 
ance of  the  land  to  Beers,  but  also  ratified 
the  act  of  Beers  and  Chas.  Awad  in  giving 
and  taking  a  bill  of  sale  to  the  stock  of  goods 
In  the  name  of  Chas.  Awad  and  the  taking 
possession  by  said  Chas.  Awad  of  said  stock 
of  goods  and  seUing  and  disposing  of  the 
same  for  his  own  benefit  Counsel  also  seek 
to  show  by  the  allegations'  of  the  petition 
of  plaintiff  above  referred  to,  which  they 
dairn  are  wholly  inconsistent  with  his  tes- 
timony that  he  ratified  In  toto  all  the  ac- 
tions of  Ghas.  Awad  in  the  premises.  We 
cannot  agree  to  the  soundness  of  the  conten- 
tion of  defendants.  Plaintiff  by  seeking  to 
recover  possession  of  the  stock  of  goods  as 
the  owner  thereof  unquestionably  ratified 
the  conveyance  of  the  land  to  Beers,  which 
question  is  not  Involved  in  this  case ;  but  it 
cannot  be  said  that  he  thereby  ratified  the 
act  of  his  agent,  Chas.  Awad,  in  taking  the 
stock  of  goods  in  bis  own  name  and  dispos- 
ing of  it  or  attempting  to  dispose  of  it  as 
his  o>vn  property.  The  very  tact  that  he 
brought  this  replevin  suit  seeking  to  recover 
possession  of  this  stock  of  goods  as  the  own- 
er thereof,  and  his  ratification  rests  solely 
upon  that  fact,  refutes  any  claim  that  he 
thereby  Intended  a  ratification  of  tbe  act 
of  Cbas.  Awad  In  taking  for  himself  this 
stock  of  goods ;  for,  if  he  ratified  the  trans- 
action in  Its  entire^  and  intended  for  Ghas. 
Awad  to  have  the  stock  of  goods  for  his  own. 
Us  replevin  action  would  be  without  founda- 
tion, and  be  would  have  no  claim  or  right 
to  recover  therein.  It  Is  apparent  from  the 
evidence  in  the  record,  which  does  not  seem 
to  be  ^sputed.  that  Chas.  Awad  made  the 
trade  in  violation  of  his  instructions,  and 
undertook  to  dieat  and  defrand  his  principal 
ont  of  tbe  stock  ot  goods.  He  never  acquired 
any  title  to  the  stock  of  goods  by  his  wroim- 
ful  acts,  but  during  the  whole  transaction 
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up  to  the  time  the  writ  of  attachment  was 
levied  was  in  the  eyes  of  the  law  the  agent 
of  the  plalntitr.  It  is  apparent  that  an  agent 
cannot  in  consummating  a  trade  for  tils 
principal  take  the  consideration  which  he 
receives  for  a  sale  of  his  principal's  property 
to  himself;  and.  If  he  attempts  to  do  so, 
the  principal  can  mahe  him  account  there- 
for, and  can  recover  the  property  taken  as 
consideration  for  such  sale  from  the  agent 
or  any  one  claiming  under  him,  unless  be 
has  been  estopped  by  his  conduct  In  the 
premises,  as  will  be  hereinafter  considered. 

[2]  We  do  not  think  the  authorities  cited 
by  defendants  upon  the  subject  of  ratification 
are  applicable  to  the  facts  in  this  case.  As 
has  been  said  the  agent,  Ghas.  Awad,  acted 
without  authority  in  making  this  trade;  but 
plaintiff  unquestionably  had  the  right  and 
authority  to  ratify  tils  acts  In  making  the 
trade..  But  the  rule  sought  to  be  Invoked  in 
this  case  by  the  defendants  that  such  ratiflca- 
tlon  extends  to  an  acquiescence  in  and 
ratiflcation  of  the  wrongful  acts  of  the  agent 
in  attempting  to  take  to  himself  and  ap- 
propriate to  his  own  use  the  couEdderation 
received  by  tiim  for  his  principal's  prt^rty 
would  make  the  use  of  an  agent  in  a  business 
transaction  a  most  perilous  thing.  Under 
the  contention  of  defendants,  in  a  case  like 
the  one  at  bar,  if  the  principal  acquiesced  in 
and  ratified  the  passing  of  the  title  to  his 
property  by  his  agent,  where  the  agent  had 
taken  the  consideration  therefor  to  his  own 
use  and  benefit,  he  would  also  ratify  such 
wrongful  act  of  the  agent,  and  would  there- 
after be  estopped  from  demanding  an  ac- 
coimting  or  a  return  of  the  conslderaticm 
from  the  agent  If  plaintifT  had  no  right  to 
maintain  an  action  of  replevin  for  property 
wrongfully  apprc^rlated  by  tils  agent  against 
an  officer  holding  the  same  under  a  writ  of 
attachment  levied  upon  it  as  the  property  of 
such  agent,  he  would  equally  t>e  without  right 
to  maintain  an  action  of  replevin  against  the 
agent  to  recover  his  property. 

The  evidence  shows  that  the  plaintiff  had 
no  knowledge  tliat  his  agent,  CAias.  Awad, 
had  taken  this  stock  of  goods  as  his  own  and 
was  holding  himself  out  as  the  owner  there- 
of until  he  came  to  Woodward  and  after  the 
stock  of  goods  had  been  seized  by  the  de- 
fendants under  the  writ  of  attachment 
There  is  no  evidence  to  contradict  the  testi- 
mony of  plaintiff  as  to  this  matter,  and  there 
Is  no  evidence  of  any  facts  which  would  have 
put  him  upon  Inquiry.  It  cannot  be  claimed 
that  he  was  bound  to  presume  that  his  agent 
would  violate  bis  instructions  and  attempt 
to  defraud  him  so  as  to  require  him  to  keep 
constant  supervision  over  the  acts  of  the 
agent  with  relation  to  the  property  intrusted 
to  the  agent.  If  such  were  the  rule,  a  prin- 
cipal would  have  no  need  of  an  agent;  and  it 
seems  from  the  evidence  that  only  a  period 
of  about  20  days  elapsed  from  the  taking  of 
possession  of  the  stock  of  goods  by  the  agent 
until  tike  time  the  wilt  of  attachment  was 


levied,  so  that  no  laclies  can  be  Imputed  to 
the  plaintiff  because  he  did  not  discover  that 
the  agent  was  in  possession  of  this  sto<^  of 
goods  and  claimed  to  be  the  owner  thereof. 
It  seems  apparent  therefore,  that  there  are 
no  facta  upon  whldi  an  estoppel  might  be 
claimed  against  the  plaintiff  to  prevent  tiim 
asserting  bis  title  to  the  stock  of  goods  and 
his  right  to  possession  thereof,  even  If  the 
defendants  came  within  the  class  of  persons 
,who  could  avail  themselves  of  such  an  estop- 
pel. The  debt  for  which  defendants  levied 
upon  this  stock  of  goods  was  incurred  by 
Chas.  Awad  more  than  a  year  t>efore  ttie 
trade  In  controversy  here;  and  there  la  no 
evidence  in  the  record  that  the  def^dant  the 
Howard  Mercantile  Company,  his  creditor, 
extended  any  credit  or  parted  with  anything 
of  value  on  the  faith  of  the  claim  made  by 
Chas.  Awad  that  he  was  the  owner  of  the 
stock  of  goods  in  controversy,  so  that  the 
defendants  in  this  case  could  not  tiave  avail- 
ed themselves  of  an  estoppel  agalnat  the 
plaintiff  even  if  there  was  any  evidence 
which  would  justlQr  applying  the  rule  of 
eptoppel.  limerick  v.  Lee,  17  OkL  165-173, 
87  Pac.  85»;  Palmer  v.  Melners,  17  Kan.  478- 
483;  Hill  V.  Yan'Sandt  1  Kan.  App.  367,  40 
Pac  676;  Brant  v.  yirginla  Coal  &  Iron  Co., 
93  U.  S,  326,  23  L.  Dd.  927. 

The  contention  of  the  def^dants  tliat  the 
petition  of  plaintiff  admits  his  knowledge  of 
the  acts  of  Chas.  Awad  in  taking  the  bill  of 
sale  to  the  stock  of  goods  in  his  own  name 
and  in  holding  himself  out  as  the  owner 
thereof  Is  not  borne  out  by  the  record,  l^e 
parts  of  the  petition  upon  which  defendants 
rely  have  t>een  set  out  above,  and  they  no- 
where contain  any  statement  as  to  the  knowl- 
edge of  the  plaintiff.  They  do  allege  that 
plaintiff  was  in  possession  of  the  stock  of 
goods  prior  to  the  attachment  and  that  Chas. 
Awad  was  In  bis  employ,  and  tliat  he  had 
been  compelled  to  pay  him  $2  per  day  during 
a  period  of  6  days  when  he  was  prevented 
from  work  by  reason  of  the  attachment 
These  are  statements  of  fact  connected  with 
the  case  concerning  whidi  plalntUTs  knowl- 
edge might  have  been  acquired  after  his 
coming  to  Woodward,  and  after  the  writ  of 
attachment  had  been  levied.  An  allegation  of 
fact  in  a  pleading  is  not  a  statement  or  an 
admission  by  the  pleader  that  he  knew  such 
fact  at  the  time  of  its  occurrence.  As  we 
have  said  before,  Chas.  Awad,  wtiile  acting 
in  violation  of  his  instructions,  and  while 
apparently  trying  to  defraud  tiis  prlndpaU 
was  still  the  agent  of  the  plaintiff,  and  his 
possession  of  the  stock  of  goods  would  in 
law  be  the  possession  of  the  plaintiff.  So 
that  the  allegations  In  the  petition,  in  our 
view  of  the  case,  do  not  constitute  an  ad- 
mission of  knowledge,  nor  are  they  in  con- 
flict with  the  testimony  of  plaintiff. 

[3]  The  second,  third,  fourth,  fifth,  and 
sixth  propositions  contained  In  the  brief  of 
defendants  assign  error  in  the  Instructions 
given  by  the  court  We  Iiave  examined  these 
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uiBtructloiis.  and  do  not  think  they  are  i^en 
to  tlie  critldan  made  by  defendants.  We 
think  the  law  of  the  case  Is  stated  sobatan- 
ttally  correctly,  and  that  the  Issues  between 
plaintur  and  the  defendants  are  fatrly  snb- 
mltted  to  the  jury,  and  that  tiie  court  did  not 
in  the  instructions  complained  of  Invade  the 
province  of  the  Jury  and  instruct  them  aa  to 
the  weight  of  evidence  or  as  to  the  facts  in 
the  case.  We  think,  in  fact,  that  the  theory  of 
the  defendants  was  presented  by  the  Instruc- 
tions more  favorably  to  the  defendants  than 
they  were  entitled.  We  do  not  think  it  neces- 
sary to  set  out  the  instruction  given  In  de- 
tail, as  we  find  no  prejudicial  or  reversible 
error  to  be  contained  in  them. 

The  seventh,  ^gbth,  ninth,  and  tenth  prop- 
ositions in  the  brief  of  defendants  assign  er- 
ror of  the  court  In  refusing  instructions  re- 
quested by  the  defendants.  We  do  not  state 
these  requested  Instructions  in  full  In  this 
<^inlon,  as  we  do  not  think  it  necessary,  but 
we  tiave  carefully  examined  them,  and  do 
not  think  that  the  court  erred  In  refusing  the 
Instmctions  requested,  for  the  reason  that 
the  record  contains  no  evidence  upon  wtdch 
the  requested  instructions  could  have  been 
based;  therefore  it  was, not  error  to  refuse 
them.  The  eleventh  proposition  assigns  er- 
ror in  the  admission  by  the  court  of  testimo- 
ny over  the  objection  of  defendants.  The  de- 
fendants have  not  complied  with  rule  25  of 
this  court  (137  Pac.  zl)  by  setting  out  In 
their  brief  the  full  substance  of  the  testimony 
to  the  admission  of  which  they  object,  and 
stating  specifically  their  objection  thereto; 
but  we  Iiave  examined  the  pages  of  the  rec- 
ord to  which  we  have  been  ref^ed,  and  we 
are  of  the  opinion  tliat  the  court  did  not 
commit  prejudicial  or  reversible  error  in  ad- 
mitting the  evidence  complained  of. 

[4]  In  the  twelfth  assignment  of  error  de- 
fendants complain  of  the  rejection  by  the 
court  of  their  oCTer  to  Introduce  the  precedent 
for  journal  entry  of  the  judgment  of  the 
district  court  of  Woodward  county  in  the  at- 
tachment suit  brought  by  the  defendant 
Howard  Mercantile  Company  against  Clias. 
Owad.  It  is  argued  by  the  defendants  that, 
as  it  was  necessary  for  defendants  not  only 
to  prove  that  the  goods  were  in  their  posses- 
sion by  virtue  of  a  valid  writ  of  attachment, 
but  that  there  existed  at  the  time  of  the  at- 
tachment a  valid  Indebtedness  upon  which 
to  t>a8e  it,  they  were  entitled  to  show  the 
Judgment  of  the  court  upon  such  claim  of 
indebtedness,  and  that  the  attachment  had 
been  sustained  by  the  court  Since  the  court, 
in  submitting  the  case  to  the  jury,  proceeded 
upon  the  theory  that  the  defendants  had  a 
valid  claim  against  Ghas.  Owad  by  reason 
of  their  writ  of  attadunent,  and  his  Indebted- 
ness to  the  defendant  Howard  Mercantile 
Company  was  not  questioned  by  any  sug- 
gestion of  either  counsel  or  the  court  In  the 
trial  of  the  cause,  the  admission  of  the  evi- 


dence offered  could  not  have  affected  the  re- 
sult of  the  case;  and  therefore,  if  the  court 
committed  any  error  in  the  rejection  ot  eadi 
evidence,  it  was  harmless  and  not  ground  tor 
reveraaL  But  we  thtok  the  evidence  offered 
was  not  competent  to  show  the  judgment  of 
the  conrt  It  is  not  suffldent  to  prove  a 
Judgment  to  offer  alone  tlie  precedent  tor 
journal  entry  signed  by  the  Judge;  tlie 
judgment  must  he  proved  tiie  records  of 
the  court  entering  the  same,  and  not  by  the 
files  thereof.  1  Black  on  Judgments,  |  106; 
Boynton  t.  Orodcett,  12  Okl.  57,  69  Pac  869; 
Bz  parte  fitevenson,  1  Okl.  Gr.  127,  94  Pac. 
1071;  Ex  parte  Howard,  2  O^  Cr.  66S.  103 
Pac.  663. 

We  conclude  no  reverdble  error  appears  in 
the  record,  and  that  the  judgment  of  the 
court  below  should  be  affirmed. 

PER  OUBIAM.   Adopted  In  whola 


(64  Okl.  lU) 

EL  RENO  FOUNDRY  &  MACHINE  CO.  v. 
WESTERN  ICE  CO.  (TBULOCK,  Interven- 
er; CHICAGO,  R.  I.  &  P.  BY.  CO.,  Gar- 
nishee). (No.t»67.) 

(Supreme  Court  of  Oklahoma.  Dec  14*  1918.) 

(Bi/llahu*  hv  tXe  Court.) 

1.  Apfeu  Ann  Ebbob  «s»178— Thkorz  or 
Cask— Chahqb  on  Apnui^ 

The  record  examined,  and  hM  that  defend- 
ant in  error  did  not,  in  this  court,  change  the 

theory  of  his  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  1079-1089,  1091-1093, 
109&-1098.  1101-1120 ;  Dec  Dig.  «=>173.] 

2.  OABHiaHHXnt  ^»10S— ASSIGNMBNT— Pai- 

OBZTT  or  Rights. 

In  the  absence  of  fraud,  every  contract  of 
a  debtor  is  valid  against  all  his  creditors,  ex- 
isting or  subsequent  who  have  not  acquired  a 
lien  on  the  property  affected  by  such  contract 
Section  2^  I&v.  Laws  1910. 

[Ed.  Note.— For  other 
Cent  Dig.  {f  220-^ ;  DtMTDig.  «al08.] 

3.  OaBNISHUBNT  ^AlO^ASBIGNlOENT— PBI- 

oarrr  or  RioHm 

An  assignment  in  writing  of  a  debt  owing 
to  a  defendant,  free  from  fraud,  and  for  a  val- 
uable consideration,  and  prior  to  the  service  of 
a  writ  of  garnishment  on  such  debtor  of  defend- 
ant, gives  such  assignee  a  right  to  the  amonnt 
of  the  debt,  which  is  superior  to  the  claim  of 
the  garnisbutg  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  fiS  220-226;  Dec  Dig.  <g=>108.] 

Commissioners'  Opinion,  Division  Na  1. 
Error  from  County  Court  Canadian  County ; 
W.  A.  Maurer,  Judge. 

Action  by  the  fill  Reno  Foundry  &  Machine 
Company,  a  corporation,  against  the  Western 
Ice  Company,  a  corporation,  wherein  R.  S. 
Trulock,  trustee,  intervened,  and  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company,  a 
corporation,  was  garnishee.  Judgment  for 
Intervener,  and  from  an  order  directing  that 
money  garnished  be  imld  over  to  him,  plain- 
tiff brings  error.  Affirmed. 


Css»For  oUmt  cam  am  wmnM  toplo  and  KEV-NUMBSR  In  aU  K«7-Number«d  DlgeaU  and  Indazw 
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IE.  Bi.  Blake,  of  Oklahoma  City  (B.  D.  Shear 
and  A.  T.  both  of  Oklahoma  City,  of 

coiusel),  for  plaintiff  in  error.  M.  D.  Ltbby, 
of  El  Reao,  for  defendant  in  error  Tmlock. 

BREWER,  C.  This  suit  was  flled  In  the 
county  court  of  Canadian  county  by  plaintiff 
In  error,  EI  Reno  Fonndry  &  Machine  Com- 
pany, a  corporation,  against  Western  Ice 
Company,  a  corporation,  on  an  open  account, 
for  labor  In  repairing  macblnes  and  machin- 
ery, and  for  furnishing  supplies  and  material 
therefor  in  the  sum  of  $450.  At  the  same 
time,  a  writ  of  garnishment  was  obtained 
against  the  Chicago,  Rock  Island  &  Padflc 
Railway  Company,  requiring  it  to  answer, 
touching  its  indebtedness  to  the  ice  company. 
Thereafter  Judgment  was  rendered  against 
the  Ice  company  for  the  amount  claimed. 
The  writ  of  garnishment  was  served  upon 
the  garnishee  railway  company  on  September 
11,  1912.  In  response  thereto,  it  flled  its  an- 
swer on  October  17,  1912,  in  which  It  admit- 
ted It  had  received  ice  from  defendant  com- 
pany to  the  ralue  of  a  large  sum,  against 
which  it  had  an  offset  for  freight  charges, 
bnt  that  It  was  not  indebted  to  defendant 
company  in  any  sum  whatever,  for  the  reason 
that  on  the  Oth  day  of  September,  1912,  It 
had  been  served  with  a  copy  of  a  written  as- 
signment of  all  the  sums  due  to  defendant 
for  ice,  and  that  same  was  executed  by  de- 
fendant to  R.  S.  Trulock  as  trustee,  and  di- 
rected the  garnishee  to  pay  all  sums  in  its 
hands  to  said  trustee ;  and  that  Inasmuch  as 
said  assignment  was  prior  In  point  of  time  to 
the  service  of  the  writ  of  garnishment,  it 
was  not  indebted  in  any  sum  to  defendant; 
and  that  it  ought  to  go  hence  with  its  costs. 
A  copy  of  the  assignment  was  attached  to 
and  made  a  part  of  the  answer.  Thereafter 
B.  S.  Trulock  was  permitted  to  Intervene  In 
the  suit,  and  did  so,  claiming  the  fund  that 
had  been  garnished.  To  this  plea  of  Inter- 
vention, plaintiff,  foundry  company,  filed  its 
answer  and  gave  notice  of  issue  raised  on  the 
answer  of  the  garnishee.  Thus  it  wUl  be 
seen  that  the  Issue  involved  here  arises  out 
of  the  plea  of  Intervention,  the  answer  there- 
to, and  intervener's  reply,  and  narrows  down 
to  a  contest  between  these  parties  as  to  which 
of  them  has  the  superior  right  to  the  fund, 
which,  in  the  meantime,  had  been  paid  into 
court  The  written  assignment  set  out  by 
both  the  garnishee  and  Intervener,  after  re- 
citing the  fact  that  the  Western  Ice  Company 
had  been  furnishing  ice  to  the  garnishee  at  a 
stipulated  price,  and  was  under  contract  to 
continue  to  so  furnish  It,  and  ttiat  the  gar- 
nishee was  indebted  to  it  therefor  $3,002.70, 
less  certain  freight  charges,  and  that  the  said 
ice  company  was  Indebted  to  Trulock.  as  trus- 
tee under  the  terms  of  a  certain  deed  of  trust, 
and  that  $9,000  of  sacb  indebtedness  tiad  ac- 
crued and  was  unpaid,  oontalns  tiie  ftdlow- 
ing  language: 

"*  *  •  And  that  the  said  Western  Ice 
Company  does  heretty  asrign  to  the  said  B.  S. 


Trulock,  08  trustee  aforesaid,  aTl  sums  now 
due  or  to  become  due  to  It  under  and  by  virtue  ot 
Bald  contract,  from  tlte  said  Chicago,  Rock 
Island  ft  Padflc  Railway  Company,  for  ice  here- 
tofore or  hereafter  fumisheo  to  said  railway 
company,  in  performance  of  said  contract,  which 
sum  or  sums  shall  be  appUed  to  the  amoont 
thereof  as  paid,  in  payment  of  said  debnlted  in- 
terest and  iDstallmenta  of  principal  now  due  and 
payable  nnder  the  terms  of  said  trust  deed  and 
the  bonds  hereinbefore  meotiooed,  and  which 
application  the  said  R,  S.  Tralock,  as  such  trus- 
tee, hereby  agrees  to:  and  the  Chicago,  Rock 
Island  ft  Padflc  Railway  Company  is  hereby 
authorized  and  directed  to  make  all  payments 
o(  sums  DOW  due  or  to  become  due  to  the  West- 
em  Ice  Company,  noder  the  terms  of  said  con- 
tract for  supplyuig  ice  aa  aforesaid,  to  the  said 
R.  S.  Trulock  as  trustee  aforesaid,  less  the 
amount  of  freight  diai^es  now  due  from  the  said 
Western  Ice  Company  to  said  Railway  Cooi* 
pany." 

At  a  bearing  In  tba  eonn^  oonrt,  Jndgment 
was  rendered  in  fftror  of  the  interrawr,  hold- 
ing that  his  right,  uaAer  the  asstsiment,  to 
the  fDad  In  conrt  was  supolw  to  the  rl^it  of 
the  plaintiff^  under  Its  writ  of  gMmtrfimpi^:, 
and  directed  that  the  money  be  paid  to  the 
intervener.  To  rerrase  this  order  QOm  appeal 
Is  prosecuted. 

[1]  Hie  reccwd  In  this  case  is  large,  and  ex- 
cellent briefs  have  ,been  presented  <n  eaA 
side  of  the  case.  BaCh  of  the  briefa,  how- 
ever, Is  bnllt  nptm  a  fondanwmtally  dUEeroit 
premise.  This,  upon  a  rerj  careftd  examina- 
tion of  tlie  reoord.  la  our  Judgment,  grows 
out  of  the  text  that  the  Interrimier,  In  the 
preparation  ct  Us  Interrattloa.  oropleaded 
his  case  by  setting  up  at  least  two  seiiarato 
and  distinct  reaaona  why  he  thought  his  li^t 
to  the  fund  in  court  was  superior  to  lialn- 
tUTs.  Therefore  the  main  part  of  oar  work 
has  bem  to  ascertain  from  the  record— «Dd 
it  has  taken  a  complete  examination  of  it- 
Just  what  daim  lirterrener  set  forth  and  re- 
lied upon  in  the  lower  court  as  giving  blm  a 
right  to  the  fond,  rails  Is  all-important;  ftv, 
aa  we  view  the  case.  Its  determinatloa  prac- 
tically decides  it  ftv  the  one  or  the  other. 

This  condition  arose  out  of  Che  tact  that 
Intervener  set  np  as  hla  first  dalm  to  the 
fund  the  assignment  of  It  to  him  bj  defend- 
ant ice  company,  dated  September  4.  1812, 
and  served  oa  the  railway  company  Septem- 
ber 9.  1912,  prior  to  aervlce  of  the  writ  of 
garnishment  Had  Intervener  stopped  with 
this  claim  in  his  pleadings  very  Uttle  would 
have  been  required  of  ua,  bnt  be  saw  lit  to 
go  further,  and  In  paragn^is  2  and  8  of  bis 
Intervention  (which  he  styled  an  answeiO  ap- 
pears to  make  a  dalm  to  tbe  moiwy  throu^ 
the  operation  €t  a  trust  deed  to  secure  a 
large  bond  laaoe,  executed  by  tbe  ice  com- 
pany to  him  aa  trustee,  and  nnder  ttie  terms 
of  whlcb,  after«oqnlred'  property  and  all 
rents,  proflts,  and  Incomes  of  the  Ice  company 
were  embraced  within  the  lien  created  by 
the  trust  Instrument ;  and,  as  an  aid  to  this 
dalm.  Intervener  further  set  up  that  In  some 
other  suit  pending  In  the  federal  court.  In- 
volving an  attempt  to  put  the  loe  cwnpany 
Into  bankruptcy,  the  asslgnnMot  Inndved 
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here  had  been  urged  as  a  gronnd  of  bank- 
ruptcy, but  that  the  federal  court  had  held 
that  It  was  not  for  the  reawm  that  the  sums 
due  for  ice  wexe  going  to  the  InterrenCT  un- 
der the  Income  prorlsUn  of  the  trust  deed, 
and  that  the  written  asslgnmait  was  a  mere 
aid  to  the  trustee  In  securtng  the  funds  due 
for  ice,  and  which  he  was  entitled  to,  under 
the  trust  deed.  Said  two  claims  to  the  fond 
lo  court  have  provided'  widely  different  prem- 
ises upon  which  to  build  the  tv^toslng  argu- 
ments. Dm  defendant  in  error,  the  Inter- 
vener, therefore  contends  Hut  he  claims  un- 
der OiB  written  assignment  of  the  fund  by 
the  party  to  whom  it  was  owing,  at  a  time 
and  in  a  way  that  was  lawful,  and  all  of 
whidk  was  pilor  to  the  service  of  the  writ  of 
garnishment,  and  that  thereon,  these  tacts 
being  admitted,  or  shown  without  any  con- 
flict in  the  evidence,  Im  prevailed  rightly  be- 
low, «jid  Is  bound  to  prevail  here. 

On  the  oUier  hand,  plaintiff  In  ernw  starts 
with  the  prtfoise  that  the  Intervener  claimed 
the  fund  by  virtue  of  and  onder  the  terms  of 
the  trust  deed,  a  provision  of  which  gave  a 
lien  OD  all  after-acQuired  property,  including 
rents,  revenues,  profits,  and  Incomes,  and, 
atarUng  with  this  as  a  premise,  very  skill- 
fully, and  perhaps  correctly,  argues  that  the 
mortgage  on  Income,  where,  as  here,  the 
ntor^gor  was  left  In  possession  of  the  prop- 
erty, and  under  the  duty  of  operating  and 
maintaining  same,  extends  only  to  such  net 
income  as  remained  after  the  current  ex- 
penses of  operation,  repairs,  etc.,  bad  been 
met,  and  that  as  said  trust  deed  spedflcally 
provided  that  the  mortgagor,  who  should  re- 
main in  possession,  should  repair,  replace, 
and  keep  In  good  condition  the  maclilnery 
and  apparatus  of  the  ice  plant,  there  was  in 
fact  a  contractual  dedication  by  the  parties 
of  such  of  the  gross  income  as  nUght  be  need- 
ed to  the  very  purpose  of  repairing  and  beep- 
ing the  machinery  and  apparatus  of  the  plant 
in  a  working  condition,  and  that  under  this 
situation,  the^Uen  created  by  the  service  of 
tbe  writ  of  garnishment  would  be  superior 
to  Intervener's  claim  under  the  mortgage. 

Closely  related  to  this  claim,  and  In  a  man- 
ner dependent  upon  it,  the  further  contention 
is  put  forward  that  these  repairs  and  supplies 
furnished  tbe  Ice  company  were  absolutely 
necessary  to  keep  It  a  going  concern,  and 
that  therefore  they  preserved  the  mortgage 
security,  and  that  the  doctrine  of  an  equita- 
ble li^  sometimes  allowed  by  the  courts  as 
superior  to  an  underlying  mortgage  (Fosdlck 
T.  Schall.  9&  U.  S.  235,  2S  L.  Ed.  338,  and 
later  cases),  was  applicable  and  should  be 
resorted  to.  These  claims  of  plaintiff,  were 
the  premises  out  of  wblch  tbey  grow  Justi- 
fied, would  present  very  interesting,  although 
somewhat  involved,  propositions;  but  we  do 
not  think  the  premises  assumed  are  correct 
We  have  searched  this  record  more  than 
once,  almost  hoping  to  find  them  so;  but 
they  are  not 

While,  aa  we  said  before,  we  think  Inter- 


vener  pverpleaded  his  case,  when  It  came  to 
trial,  he  did  not  overtry  It  He  Introduced' 
the  Intervene  as  a  witness;  ccmflned  bla 
proof  to  a  showing,  through  the  defaulted  Ip- 
terest  and  other  payments  due  under  the 
mortgage,  a  lawful  consideration  for  the  as- 
signment of  the  Ice  debt,  that  in  a  foreclo- 
sure suit  under  the  mortgage  the  Ice  debt 
bad  been  treated  as  a  cash  payment,  and  was 
applied  as  such  to  tbe  Judgment  taken,  fore- 
closing the  properties.  He  then  Introduced 
tbe  assignment,'  testified  to  his  ownership  and 
rights  to  the  fund  assigned,  and  rested  bis 
caB&  Later  on,  In  the  production  of  its 
proof,  the  plaintiff  sought  to  go  Into  tbe  mat- 
ter of  the  adjudication  in  the  federal  court 
upon  the  assumption,  still  held  by  It  that  In- 
tervener was  claiming  under  the  mortgage^ 
At  this  point  objection  was  Interposed  Id  the 
following  language : 

"We  object  to  the  iDtrodnctlon,  and  to  aH  that 
portion  of  tbe  answer  which  has  heretofore  beat 
withdrawn,  to  wit,  paragraphs  2  and  3.** 

Paragraphs  2  and  3,  as  will  be  recalled, 
are  the  paragraphs  setting  up  a  claim  to  the 
fund  in  court  by  virtue  of  the  mortgage; 
but,  independent  of  Uda,  it  Is  qtite  certain 
that  the  only  (daim  put  forward  by  inter- 
v&Mt  at  the  trial,  and  here,  is  the  chilm 
under  tbe  wrlttoi  assignment  of  the  fund.' 
Having  no  doubt  of  this,  there  ia  very  little 
else  t»  dedde. 

[2]  Section  2001,  Rev.  Laws  1910,  author- 
izes a  debtor  to  pref^  one  of  his  creditors, 
by  paying  or  securing  by  mortgage  of  either 
real  or  personal  property  to  such  creditor, 
etc   Section  2894,  Id.,  provides : 

"In  tbe  absence  of  fraud,  every  contract  of 
a  debtor  is  valid  against  aU  bis  cre«1itor8,  ex- 
isting or  Bubseqoent.  who  have  not  acquired  a 
lien  on  the  proiwrty  affected  by  such  contract" 

[3]  This  court,  in  First  State  Bank  of 
Dnrant  v.  Smith,  43  Okl.  320,  140  Pac.  160, 
held: 

"In  the  abaeace  of  statutory  provisions  to 
the  contrary,  a  debtor,  though  in  failing  circum- 
stances, may  prefer  one  or  more  of  his  creditors 
to  the  exclusion  of  the  rest,  and  auch  preference 
is  not  In  itself  auffident  to  sustain  an  attach- 
ment upon  the  ground  that  the  defendant  has 
disposed  of  his  property  with  tbe  intent  to  de- 
fraud, hinder,  or  delay  his  creditors." 

See,  also,  Kentucky  Bank  ft  Trust  Ca  et  aL 
V.  Pritchett  et  aL,  143  Pac.  338. 

Here  the  debtor  assigned  a  sum  due  It  to 
a  creditor,  for  a  lawful  consideration  on  Sep- 
tember 4,  1912.  A  copy  of  the  assignment 
was  served  on  the  corporation  t>wlng  the  debt 
September  9,  1012.  This  suit  was  not  filed, 
nor  was  the  garnishment  writ  served,  until 
September  11,  1912.  Plaintiff  must  depend 
upon  the  lien  created  by  tbe  service  of  the 
writ  The  ownership  of  the  debt  having  pass- 
ed out  of  defendant  and  into  intervener  prior 
to  such  service,  there  was  nothing  owing  de- 
fendant to  which  the  lien  could  attach.  In 
Market  Nat  Bank  of  Cincinnati  v.  Baap- 
berry,  34  Okl.  243. 124  Pa&  768,  It  is  said: 

"A  plaintiff  who  causes  a  writ  of  garnishment 
to  be  served  upon  the  debtor  of  the  defendant  la 
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not  a  purchaser  for  valae,  and  therefore  cannot 
take  the  debt  as  against  a  prior  assignee  there* 
of  for  ralne,  who  has  not  slven  noticfl  to  the 
debtor  of  his  assignment." 

nils  leads  us  to  conclnde  that  the  rights 
of  the  assignee  of  the  debt  are  superior  to 
the  rights  of  the  Kamlshlng  creditor,  and 
that  the  coart  did  not  err  In  so  holding. 

The  Judgment  should  be  affirmed. 

PEB  CUBIAM.  Adopted  In  vthoie. 


(64  Okl.  222) 

GBANT  T.  GBBBD  et  aL   (No.  4149.) 
(Snpreme  Coart  of  Oklahoma.   Dea  21,  1915.) 

(BfUabut  »v  the  Court.) 

Appeal  and  Ebbob  «3»1152— GANCBLUTioif 
OF  Instbuments  ^aOO— JuDaianr  Dino- 
TiVB  IN  Form  —  Qbouhd  n>B  Bbvbbsal  — 

MODtnCATION. 

G.,  a  member  of  the  Osa«e  Tribe  of  Indians, 
deeds  land  in  the  Osage  Indian  reservation, 
which  was  a  part  of  his  surplus  ^lotment  to 
Creed,  who  afterwards  deeds  said  land  to  Con- 
rod.  G,  then  sues  O.  and  C.  to  recover  poeses- 
sion  of  land  and  to  hare  the  title  thereto  decreed 
to  be  in  him,  G.,  free  of  any  rightful  claim  there- 
to of  Greed  or  Conrod,  alleging  that  Creed  pro- 
cured his  deed  from  G.  through  fraud,  and  that 
the  order  of  the  Secretary  of  the  Interior,  re- 
inoTing  hii  restrictions  on  the  right  to  alienate 
the  same,  had  not  become  final  and  effective  -at 
the  time  he  deeded  ssid  land  to  Creed,  and  that 
Conrod  took  his  deed  from  Creed  with  knowledge 
of  all  the  infirmities  of  Creed's  title.  Creed 
and  Conrod  file  their  answer  to  G.'s  petition,  in 
which  they  deny  the  alterations  of  GF.'s  petition 
which  tend  to  establish  G.'s  title,  set  out  their 
own  title,  and  pray  that  their  own  tide  be  con- 
firmed, and  for  such  other  relief  as  may  be  equi- 
table, bnt  the  auctions  of  their  answer,  as  a 
whole,  were  not  sufficient  to  constitute  a  cause 
of  action,  entitling  them  to  the  affirmative  relief 
granted  them  by  the  court,  had  the  alleged  facts 
of  their  answer  been  set  up  in  a  cross-petition 
or  cross-biU.  On  the  trial  of  the  case  the  de- 
cree of  the  court,  without  specifically  denying 
the  plaintiff  the  relief  prayed  for  by  him,  con- 
firmed defendants*  titie  to  the  land  and  quieted 
it  as  against  the  claims  and  pretensions  of  the 
plaintiff. 

Held,  that  while  the  decree  was  affirmative  in 
form,  it  was,  in  substance,  a  denial  of  the  relief 
prayed  for  by  the  plaintiff;  that  the  judgment 
of  the  court  should  not  be  reversed  because  of 
the  defect  in  the  form  thereof,  but  that  said  judg- 
ment should  be  so  modified  in  form  as  to  be  sim- 
ply a  denial  of  the  relief  prayed  for  by  the 
plaintiff,  and  affirmed  as  modified. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  4483-4496 ;  Dec.  Dig.  «=7 
1152:  OancellatioD  of  Instruments,  Cent.  Dig. 
8S  127-129;  Dec  Dig.  «=>60.] 

Commissioners*  Opinion,  DItIbIou  Na  6. 
Error  from  District  Court,  Osage  County;  B. 
H.  Hudson,  Judge. 

Action  by  Charles  Grant  against  Martin  L. 
Creed  and  another.  Judgment  for  defend- 
ants, and  plalntUC  brings  error.  Modified  and 
affirmed. 

S.  H.  King,  of  Tnlsa,  for  plaintiff  in  error. 
Ia  p.  Boberts  and  Louis  P.  Moaler,  both  of 
Pawhnska,  for  defendants  In  error. 


WILSON,  C  This  Is  an  action  originaUy 
oommenoed  in  the  trial  court  by  the  plaintiff 
In  error,  as  plaintiff,  against  the  defendants 
In  error,  as  defendauts,  for  the  purpose  of 
procuring  the  cancellation  of  a  deed  to  cer- 
tain lands  described  In  plaintiff's  petition 
and  having  the  title  to  said  lands  deoreed  to 
be  In  the  plaintiff.  It  was  alleged,  in  sub- 
stance. In  plaintiff's  petition,  that  plaintiff 
was,  at  the  times  mentioned  In  said  petition, 
a  member  of  the  Osage  Tribe  of  Indians  and 
the  ow3ier  of  certain  lands  in  the  reservation 
of  that  tribe  which  had  been  allotted  to  him 
as  his  surplus  lands;  that  on  July  10,  1910. 
he  was  granted  a  certificate  of  competency 
by  the  Secretary  of  the  Interior  which  evi- 
denced his  right  to  sell  his  surplus  lands,  but 
that  said  certificate  of  competency  was  con- 
ditioned to  become  effectiTe  30  days  from  the 
date  thereof,  "and  not  before" ;  that  on  the 
9th  day  of  August,  1910,  he  was  induced,  by 
means  of  certain  alleged  acts  of  fraud  then 
and  theretofore  perpetrated  on  falm  by  the 
defendant  Martin  L.  Creed,  to  execute  to  the 
said  Martin  L.  Creed  a  deed  to  said  lands; 
that  subsequently  and  on  the  11th  day  of 
August,  1910,  said  lands  were  deeded  by  said 
Creed  to  the  defendant  W.  B.  Conrod  and  Dora 
Conrod,  his  wife,  for  an  alleged  considerati<m 
of  fl  and  other  valuable  considerations. 
Plaintiff  further  alleged  that  said  Conrod 
was  not  a  purchaser  of  said  lands  for  a  valua- 
ble consideration,  and  that  said  deed  was 
made  and  delivered  without  any  considera- 
tion whatever,  and  without  anything  of  value 
being  paid,  or  Intended  to  be  paid,  therefor, 
and  that  said  conveyance  was  a  false  and 
fraudulent  pretense,  made  with  the  sole  In- 
tent and  purpose  to  cheat  and  defraud  the 
plaintiff  out  of  his  lands.  Plaintiff  brings  his 
case  to  this  court  by  petition  in  error,  vrlth  a 
transcript  of  the  record  attached  and  with- 
out a  case-made  or  bill  of  exceptions. 

For  their  answer  to  plaintiff's  petltlcm  in 
the  lower  court  the  defendants  admit  the  ex- 
ecution of  the  two  deeds,  deny  the  allegations 
of  fraud  on  part  of  the  defendant  Creed,  and 
the  want  of  consideration  for  the  deed  from 
Creed  to  the  defendant  Conrod,  and  allege 
tbat  long  after  the  dates  of  the  two  deeds 
mentioned  in  plaintiff's  petition,  and  in  sub- 
stantial mmpllance  with  the  terms  of  an 
agreement  between  the  plaintiff  and  the  de- 
fendant Creed,  made  at  the  time  the  deed 
from  plaintiff  to  Creed  was  executed,  and  In 
consideration  of  the  payment  of  a  balance  of 
the  purchase  price  due  to  plaintiff  from  said 
defendant,  plaintiff  did,  on  the  1st  day  of  Oc- 
tober, 1910,  make  and  deliver  another  deed  to 
said  lands  to  the  defendant  W.  B.  Conrod,  to 
whom  Creed  had,  for  a  valuable  considera- 
tion, sold  the  same.  Defendants  pray  that 
the  court  confirm  their  title  to  said  land,  and 
tbat  they  recover  their  costs. 

Some  of  plaintiff  in  error's  assignments  of 
error  cannot  be  considered  here  because  a 
consideration  thereof  would  Involve  an  in- 
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ftpectlon  of  ttK  evidence,  but  others  can,  and 
these,  although  they  are  stated  In  Tarlons 
forms,  are  to  the  general  effect  that  the  trial 
court  erred  In  this,  that  on  Its  conslderattoa 
of  the  case  It  granted  defendants  affirmative 
relief  on  their  answer,  In  the  absence  of  a 
CToss-petltlon  praying  for  snch,  confirmed  the 
title  of  the  defendant  Con  rod  In  the  premises, 
with  full  and  exclusive  possession  thereof, 
and  quieted  his  title  thereto  against  all 
claims,  demands,  or  pretensions  of  the  plain- 
tiff, and  that  Its  judgment  or  decree  is  void 
because  it  Is  not  responsive  to  the  pleadings 
and  was  In  excess  of  the  jurisdiction  of  the 
court  under  the  pleadings.  In  his  petition  the 
plaintiff  claims  title  to  the  lands  Involved  In 
the  action  directly  from  the  government 
through  the  process  of  an  allottment  of  lands 
formerly  belongtng  to  the  Osage  Tribe  of  In- 
diana. The  defendant  Gonrod,  whose  title 
was  confirmed  by  the  decree  of  the  court, 
claimed  his  title  by  deed  directly  from  the 
plaintiff,  based  on  a  valuable  consideration, 
and  executed  October  1,  1910,  and  the  de- 
cree of  the  court  confirming  bis  title  was  bas- 
ed wholly  on  such  deed  because  the  decree  so 
recites. 

In  our  first  opinion  we  concluded  that  the 
defendants'  method  of  pleading  was  very  ir- 
regular, and  was  not  to  be  encouraged,  but 
held  that  nnder  the  peculiar  facts  of  the  case 
the  answer  was  sufilcient  to  sustain  the  judg- 
ment rendered,  without  a  cross-petition  or 
cross-bill  praying  for  affirmative  relief  hav- 
ing been  filed  in  the  case ;  but,  on  considera- 
tion of  the  plaintiff's  petition  for  a  rehearing, 
we  have  come  to  the  conclusion  that  onr  rea- 
soning in  that  opinion  was  erroneous,  and 
that  it  should  be  withdrawn  and  a  new  opin- 
ion prepared.  While  we  are  of  the  opinion 
that  the  answer  was  not  so  defective  as  to 
render  the  judgment  in  the  case  void,  or  even 
«o  erroneous  as  to  require  a  reversal  of  the 
-case,  yet  we  want  to  here  express  our  disap- 
proval of  the  method  of  pleading  adopted  by 
tthe  defendants  by  their  answer,  and  caution 
j>ractitloners  at  the  bar  of  this  state  against 
.such  practice  In  the  future. 

The  relief  plaintiff  sought  by  his  action  was 
to  have  the  deed  from  blm  to  Creed  resclnd- 
■ed,  to  cancel  the  deed  from  Creed  to  Conrod, 
whom  he  alleged  took  title  to  the  land  In 
-  question  with  notice  of  its  infirmities,  and  to 
have  the  title  of  the  land  decreed  to  be  in 
him,  the  plaintiff.  The  defendants  denied  the 
allegations  of  fact  on  which  plaintiff  predt- 

.  cated  his  claim  to  the  relief  he  sought,  and 
then  set  up  facts  tending  to  establish  their 
own  title  to  the  land  Involved  in  the  contro- 
versy, and  prayed  to  have  the  title  to  said 
land  decreed  to  be  in  the  defendant  Oonrod, 
and  for  such  other  relief  as  they  might  be 

■  entitled  to,  but  did  not  speciocaHy  ask  that 
the  relief  prayed  for  by  plaintiff  be  denied. 
The  Informality  of  defendants'  answer  was 
such  that  it  did  not  confer  Jurisdiction  on  the 

~  court  to  grant  affirmative  relief  quieting  their 

.  title  against  the  plalntUTs  claims,  even  under 


the  rule  laid  down  by  our  own  Supreme  Court 
In  the  case  of  Brown,  Tutt  &  Beadles  v.  Mas- 
sey.  19  Okl.  482,  02  Paci  246,  and  In  Miller  r. 
Oklahoma  State  Bank  of  Altns  (not  yet  offi- 
cially r^KMrte^  157  Pac.  767,  In  whldi  It  was 
held  that: 

"Where  In  answer  to  a  petition,  the  defendant 
makes  allegations  proper  In  his  answer,  which 
alleges  facts  upon  which  affirmadve  reUef  may 
be  based,  and  such  affirmatlTe  relief  Is  prayed 
for  by  such  answer,  the  same  will,"  in  ibt  ab- 
sence of  an  objection  thereto,   "be  treated 

*  *  *  as  a  cross-petition,  regardless  of  what 
name  the  pleader  may  apply  to  it" 

—but,  notwlthitfandliig  that  fact.  It  did  raise 
an  Issue  of  tact  sufficient  to  i^ve'  the  court 
jurisdiction  to  deny  the  plaintiff  the  relief 
prayed  for  by  him. 

Upon  the  petition  and  answer,  the  plaln- 
tUFs  n^ly  to  the  answer,  the  court  rendered 
the  following  judgment,  which,  omitting  the 
formal  parte,  the  findings  and  the  descrip- 
tion of  the  land,  was  as  follom: 

"Now  OD  this  30th  ^ay  of  December,  1911,  the 
same  being  one  of  the  regular  judicial  days  of 
the  regular  December,  1911,  term  of  said  court, 
said  cause  having  been  regularly  calendared  and 
called,  the  same  came  on  for  hearing  the  argu- 
ments of  coonael  and  for  decision  of  the  court, 
plaintiff  appearing  by  his  attorneys.  King  & 
Shins,  and  me  defendants  appearing  by  their  at- 
torney, A.  S.  Sanda,  the  parties  announced  ready 
for  bearing  and  the  arguments  of  counsel  pro- 
ceeded and  at  the  close  thereof  the  case  was 
finally  submitted  to  the  coort,  upon  considera- 
tion whereof  and  being  fully  advised  in  the  prem- 
ises the  court  finds  as  follows,  to  wit:  •  *  • 
It  is  therefore  considered,  ordered,  adjudged, 
and  decreed  by  the  court  that  the  defendant  W. 
B.  Coorod  is  the  legal  owner  of  the 'fee-simple 
title  in  and  to  the  following  described  real  es- 
tate, situated  in  Osage  county,  OkL,  to  wit. 

•  •  •  And  that  the  deed  of  conveyance  there- 
of, made  by  the  plaintiff  on  October  1,  1910.  is 
a  valid  and  effectual  conveyance  of  said  prem- 
ises to  said  defendant,  an^  the  same  is  hereby 
confirmed,  with  full  and  exclusive  possession  of 
said  premises  in  said  defendant,  as  of  said  date, 
and  It  is  further  ordered,  adjudged,  and  decreed 
that  at  the  time  of  the  malung,  execution,  and 
delivery  of  said  deed  the  plaintaff  was  a  compe- 
tent member  at  the  tiihe  of  Osage  Indians,  to 
whom  a  certificate  of  competency  had  been  reg- 
ularly issued  by  the  Secretary  of  the  Interior, 
and  that  the  same  had  become  effective  prior  to 
the  making  of  said  deed  by  the  plaintiff,  and  im- 
mediately prior  and  up  to  the  delivery  of  said 
deed  the  plaintiff  was  the  owner  of  said  land, 
fully  competent  and  capable  of  transacting  his 
own  business,  and  held  said  title  free  from  all 
restrictions,  and  with  full  power  and  authority 
to  sell  and  convey  the  same,  and  to  make  said 
deed,  and  plaintiCF  has  not  had,  since  the  delivery 
of  said  deed,  any  right,  title,  or  interest  in  said 
real  estate,  or  in  or  to  any  part  thereof;  that 
said  plaintiff  has  received  and  retained  the  full 
consideratioQ  and  purchase  price  of  said  describ- 
ed real  estate,  and  no  part  thereof  remains  due 
him,  or  unpaid,  and  tbe  title  of  the  said  de- 
fendant W.  B.  Conrod  is  hereby  adjudged  to  bo 
quieted  against  all  claims,  demands,  or  preten- 
sions of  said  plaintiff,  and  all  persons  claiming 
any  interest  therein  through  or  onder  him.  And 
it  is  further  ordered,  adjudged,  and  decreed  that 
the  defendants  have  and  recover  oi  and  from 
the  said  plalntilt  their  costs  herein,  taxed  at 
?—  

This  decree,  regardless  of  its  form,  was 
unquestionably  a  Jadgment  of  the  court,  on 
the  Issues  raised  by  the  pleadings,  that  the 
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plaintiff  was  not  entitled  to  the  relief  pray- 
ed for  by  him  and  was.  In  substance,  a  Judg- 
ment denying  bim  such  relief  and  we  so 
hold. 

We  are  of  the  opinion,  however,  that  the 
judgment  of  the  district  court  shonld  be  so 
modified  In  form  aa  to  make  that  part  of  the 
same  following  the  findings  of  the  court  read 
as  follows: 

"It  is  therefore  considered,  ordered,  adladged, 
and  decreed  by  the  court  that  the  plalntUi  be  de- 
nied the  relief  prayed  for,  and  tut  he  pay  the 
costs  of  this  action." 

We  therefore  recommend  that  the  Judg- 
ment be  fiffirmed,  as  modified,  and  that  the 
cause  be  remanded  to  the  district  court  of 
Osage  county,  with  directions  that  said  Judg- 
ment be  amended  so  as  to  conform  to  this 
opinion.  We  bellere,  however,  that  the  de- 
fect in  the  form  of  the  defendants'  answer 
was  largely  responsible  for  the  defect  in  the 
form  of  the  Judgment,  and  we  recommend 
that  the  defendant  pay  the  costs  of  this  ap- 
peaL  We  further  recommend  that  the  for- 
mer opinion  be  withdrawn,  and  that  this 
i^dnlint  be  adopted  In  lieu  thereof. 

PIDB  OUBIAM.  Adopted  In  wliolflb 


(49  Okl.  B44) 

WALL  V.  BOUSffi.    (No.  6066.) 
{Supreme  Gonrt  of  Oklahoma.  Dec.  14,  191S.) 

(8vttabu9  hp  th^  OourtJ 

RaPLEvin  «s>ll—DEiu.ni>— Costs. 

Want  of  prior  demand  will  not  defeat  a 
right  to  Immediate  possession  of  personal  prop* 
e^y  in  an  action  in  replevin  therefor,  and  ona 
affects  the  question  of  costs  where  the  defena- 
ant'a  original  taking  was  not  wrongful,  and  he 
does  not  resist  said  right. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Gent  Dig.  |f  85-07.;  Dec  Dig.  «=>11.] 

Error  from  County  Court,  Pontotoc  Coun- 
ty ;  I.  M.  King,  Judge. 

Action  by  T.  P.  Wall  against  D.  M.  Ronse. 
Judgment  for  defendant,  and  plaintifC  brings 
error.  Reversed  and  remanded. 

Williams  &  Dean,  of  Ada,  and  Ira  M.  Rob- 
erts, of  Sulphur,  for  plaintiff  In  error.  B.  C 
King  and  Crawford  &  Btdoi,  all  of  Ada,  for 

defendant  In  error. 

THACKER,  J.  This  was  an  action  In  re- 
plevin appealed  from  a  Justice's  court  to  the 
coun^  court  and  thence  for  review  to  this 
coort  The  idalntlff  and  defendant  each  claim- 
ed ownership  and  right  of  Immediate  posses- 
sion to  the  property  Involved  (two  cows  and 
their  calves) ;  and  upon  a  trial  of  this  Issue 
to  a  Jury  in  the  county  court  a  verdict  and 
Judgment  for  the  defendant  resulted.  The 
trial  court  erroneously  Instructed  the  Jury  to 
the  ^ect  that  their  verdict  should  be  for  the 
defendant  unless  they  should  find  from  a  pre- 
ponderance of  the  evidence  that  plaintiff,  be- 
fore commencing  his  action,  bad  demanded 
of  defendant  the  possession  of  the  property ; 


the  defendant  having  testlfled  without  appar- 
ent contradiction  that  there  had  been  no  such 

demand. 

A  prior  demand  is  not  a  condition  preced- 
ent to  a  plBlnUff*s  right  <tf  recovery  In  an 
actl(»i  In  replevin,  although  Its  absence  may 
entitle  a  defendant  to  costs  where  his  origi- 
nal taking  was  not  wrongful  and  he  does  not 
resist  tiie  acUon  except  as  to  cost&  Hatch- 
ings T.  Gobble,  30  Okl.  158,  120  Pa&  1013; 
Uaddox  T.  Dowdy,  81  OU.  160, 120  Pac.  651. 

For  the  reasons  stated,  the  Jndgmoit  cft  the 
trial  court  shonld  be  reversed,  and  Hie  case 
remanded,  irith  Instmctioiis  to  grant  the 
plaintiff  another  trlaL 


(54  Okl.  1=4) 

HATES  et  aL  V.  STATE  EXCHANGE  BANK. 
(No.  5602.) 

(Snpreme  Court  of  Oklahcnna.   Dec  1^  1015J 

(8vUabu§  ty  the  OourtJ 
Bnxs  ARD  Nom  ^a525— Aonon  oir  Noo— 

ACOOHMODATION  InDOBSEB— NOTIOB  OF  COR- 

Dirions— SuFFioiKNCT  or  EVIDEKCa. 

Hie  plaintiff  sued  B.  and  H.  to  recover  on 
a  promissory  note.  Plaintiff  Introduced  the 
note  In  evidence  and  rested.  At  ctmclomon  of 
defendant's  evidence,  the  court  sustained  a  d^ 
i&urrer  thereto  and  gave  jodgmcot  for  plaintiff. 
Defendants  B.  and  B.,  as  principals,  and  H., 
as  accommodation  Indorser,  were  indebted  ta 
plaintiff  <at  a  note  of  prior  date.  The  note  hav- 
ing fallen  due  B.  went  to  H.  for  the  purpose  of 
renewing  the  paper.  H.  indorsed  the  note  {oa 
the  back),  but  instructed  B.  not  to  turn  it  over 
to  plaintiff  until  it  was  signed  by  B.,  and  gave 
it  to  B.  to  take  to  R.  for  aia  signature.  B.  <n 
the  same  day  took  the  note  to  plaintiff  and  gave 
if.  to  its  managing  officer,  telling  him  H.  wanted 
R.'b  indorsement  on  the  note,  and  the  managiog 
officer  remarked  that  it  did  not  make  any  dif- 
ference to  him  whethw  B.  signed  it  or  not.  R. 
did  not  sign.  H.  denies  liability.  BeUl,  the 
facts  and  drcamstances  were  sufficient  to  pat 
plaintiff  on  notice  of  the  InstmctiOD  given  hj 
H.  to  B.  at  the  time  be  indorsed  and  delivertd 
the  note  to  him  for  the  purpose  of  getting  R's 
indorsement,  under  which  facts  it  was  error 
to  sustain  a  demurrer  to  the  evidence  and  give 
judgment  for  plaintiff. 

[Ed.  Note—For  other  eases,  see  Bills  and 
Notes,  Cent  Dig.  H  1882-lB3e;  Dec  Dig.  ^ 
625.] 

Commissioners*  Opinion,  Division  Na  4. 
Error  ^m  Superior  Court,  Oklahoma  Coun- 
ty ;  Edward  Dewee  OldQeld,  Judge. 

Action  by  the  State  Exchange  Bank 
against  W.  N.  Hayes  and  another.  Judg- 
ment for  plaintiff,  and  defendants  bring 
error.  Beversed  and  remanded  for  new  trlaL 

McAdams  &  Haak^,  of  Oklahoma  Oty, 
for  plaintiffs  In  error.  O.  A.  Paul,  of  Okla- 
homa City,  for  defendant  In  error. 

WATTS.  C.  The  State  Exchange  Bank 
sued  B.  O.  Brewer  and  W.  N.  Hayes  to  re- 
cover on  a  promissory  note  In  the  superior 
court  of  Oklahoma  county,  irtiere  the  case 
was  tried  to  the  court  Plaintiff  Introduced 
the  note  In  evidence  and  rested,  and  at  con- 
clusion of  defendant's  evidence  the  court 
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sustaioed  a  demurrer  thereto  and  gave 
judgment  for  plaintiff.  Defendant  Hayes 
brings  error. 

The  record  discloses  tbat  on  July  19,  1912, 
defendant  Brewer  and  John  R,  Rose,  as 
principals,  and  Hayes;  as  an  accommodation 
Indorser,  were  Indebted  to  plaintlft,  evidenced 
by  promissory  note  of  prior  date;  that  on 
July  19,  1912,  the  note  having  fallen  due. 
Brewer  went  to  Hayes  for  the  purpose  of 
renewing  the  paper.  Hayes  Indorsed  the 
note  (on  the.  back),  but  instructed  Brewer 
not  to  turn  it  over  to  the  plaintiff  until  It 
was  signed  5y  Bose,-  and  gave  it  to  Brewer  to 
take  to  Rose  for  Ills  indorsement.  Brewer 
on  the  same  date  took  the  note  to  the  bank 
and  gave  it  to  Mr.  Cockrell,  vice  president 
and  managlns  ofiScer,  telling  blm  Hayes 
wanted  Rose's  Indorsement  on  the  note,  and 
he  (Brewer)  would  have  Rose  come  In  and 
Blgn  the  bote,  and  Cockrell  remarked  that 
It  did  not  make  any  difference  to  him  wheth- 
er Mr.  Rose  signed  it  or  not  Rose  did  not 
sign  the '  note,  and  on  this  state  of  facts 
Hayes  denies  liability.  We  will  add  that 
Hayes  tendered  the  alwve  state  of  facts, 
most  of  which  were  objected  to  by  plaintiff 
and  sustained  by  the  court,  but  we  will  treat 
tbe  evidence  as  if  the  court  bad  admitted  It 
and  sustained  a  demurrer  thereto. 

Counsel  for  the  bank  discuss  tbe  proposi- 
tion in  the  light  that  the  bank  was  the  only 
party  having  a  right  to  fix  conditions,  and, 
as  tbe  paper  In  the  form  mentioned  was 
acceptable  to  it,  Hayes  cannot  be  heard  tA 
complain;  but  this  position  is  unsound. 
Hayes  was  a  party  to  tbe  proposed  contract 
and  could  name  ccmdltions  on  which  be  was 
wlillm  to  BO  continue,  which  the  bank  could 
accept  or  decline,  but  could  not  bold  tbe  note 
as  valid  If  it  had  notice  and  disregarded 
Hayes"  Instructions-  To  so  construe  would 
do  violence  to  mutuality  of  contracts. 

There  is  no  question  but  what  Hayes  had 
a  right  to  and  did  fix  condltlonB  on  which 
he  would  sign  the  note;  that  Is,  be  would 
Indorse  provided  Rose's  signature  was  gotten 
b^ore  delivery.  Tbe  note  was  signed  and 
delivered  to  Brewer  wltb  tbat  understand- 
ing, and  by  his  acc^tance  be  at  least  ac- 
quiesced therela 

We  tblnk  tbe  we  turns  on  tbe  point  as 
to  whether  tbe  plaintiff  had  knowle^e  or 
whether  tbe  facts  and  circumstances  were 
sufficient  to  put  It  on  notice  of  the  instruc- 
tions given  bf  Hayes  to  Brewer  at  tbe  time 
be  Indorsed  and  delivered  the  note  to  blm 
for  the  purpose  of  getting  Rose's  Indorse- 
snent  before  the  delivery  of  tbe  note. 

Rev.  Laws  1910  defines  "notice"  as  fol- 
lows: 

"See.  2924.  Actual  notice  consists  in  express 
Information  «i  a  fact. 

"Sec.  2^5.  Cmstractive  notice  is  notice  im- 
puted by  the  law  to  a  penon  not  having  actual 
notice. 

"Sec.  2926.  Every  person  who  has  actual  no- 
tice of  drcumstances  sufficient  to  put  a  prudent 
man  npqp  inqqiry  as  to  a  particular  fact*  and 


wbo  omits  to  make  such  inquiry  with  reasonable 
diligence.  Is  deemed  to  have  constructive  notice 
of  the  fact  itself." 

Neltfaer  Is  there  any  doubt  in  our  mind 
but  what  tbe  facts  and  circumstances  were 
snffiident  to  put  tbe  bank  on  notice.  Brew- 
er's statement  to  Mr.  Cockrell,  tbat  Hayes 
wanted  Rose's  indorsement  and  be  would 
have  Rose  come  In  and  sign  the  note,  were 
not  idle,  unmeaning  words,  nor  intended  as 
an  offer  precedent  to  acceptance,  but  under 
the  facts  In  the  case,  and  In  the  ordinary 
course  of  affairs,  were  sufficient  to  advise 
the  bank  tbat,  as  Rose  was  on  existing  paper, 
Hayes  again  demanded  his  signature  before 
tbe  delivery  of  the  renewal  paper.  Brewer's 
final  statement  tliat  be  would  have  Rose 
come  in  and  sign  would,  at  least,  suggest 
an  nnflnlshed  condition  of  the  paper  with  a 
promise  of  completion,  and  not  a  final  de- 
livery thereof,  In  the  sense  the  note  had 
become  fully  executed.  Bspedally  do  we 
feel  convinced  of  our  position,  becau&e  iHink- 
ers  as  a  rule  are  men  of  intelligenoe,  and 
know  us  business  men,  they  do  not  release 
joint  obligors  and  assume  greater  liability 
only  In  very  exceptional  instances.  The  po- 
sition of  Hayes'  name  on  tbe  paper  does  not 
indicate  that  he  was  willing  to  assume  all 
tiazard,  but  only  such  as  might  befall  an 
indorser. 

The  authorities  dted  by  the  plaintiff  In 
error  (Lemp  Brewing  Co.  v.  Secor,  21  Okl. 
537,  96  Pac.  636.;  Jones  v.  Citizens  State 
Bank,  39  OkL  393,  13S  Paa  373;  Benton 
County  Savings  Bank  v.  Boddlcker,  105 
Iowa,  648,  75  N.  W.  632,  45  li.  R,  A.  821,  67 
Am.  St  Rep.  310;  MltcheU  v.  Altus  State 
Bank,  82  Okl.  628,  122  Pac.  666)  are  not  on 
all  fours  in  point  of  fact,  so  to  speak,  but 
substantially  announce  the  doctrine  tbat  If 
a  condition  existed  at  tbe  time  Hayes  Indors- 
ed the  note,  whereby  It  was  not  to  be  de- 
livered to  the  b^nk  until  signed  or  indorsed 
by  Rose,  and  the  bank  bad  knowledge  of 
such  facts  as  would  cause  a  person  of  rea-  ■ 
sonable  prudence  .to  investigate,  it  cannot 
recover. 

Counsel  for  defendant  relies  upon  Sellers 
et  ai.  V,  Territory,  32  OkL  147,  121  Pac  228, 
and  authorities  dted  therein.  We  have  ex- 
amined tlie  Sellers  Case  and  several  of  the 
citations  therein,  which  go  to  tbe  point  that 
If  the  plaintiff  did  not  have  notice  of,  or 
such  facts  as  would  put  it  on  notice,  defend- 
ant Hayes  would  be  liable;  also,  that  it  Is 
no  defense  to  the  surety,  however,  that  he 
signs  a  statement  upon  mere  representation 
or  promise  that  a  third  person  will  sign  be- 
fore delivery,  but  the  case  at  bar  presents 
more  than  a  statement  or  representation  as 
herein  pointed  out 

In  Benton  County  Savings  Bank  v.  Bod- 
dicker  et  al.,  117  Iowa,  407,  90  N.  W.  822, 
which  appears  to  be  a  second  appeal  (see 
first  105  Iowa,  548,  75  N.  W.  632,  45  L.  R.  A. 
321,  67  Am.  St  Rep.  310),  the  facts  are  very 
similar  to  tbe  case  at  bar,  and  we  think 
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fully  sustains  our  position.  The  syllabus  la 
as  follows: 

"Id  an  action  by  a  bank  again st  two  sureties 
on  a  bond,  it  app«ared  that  defendants  oigaed  on 
condition  that  three  other  sureties  would  si^ 
before  delivery.  Plaintiff's  cashier  testified  that 
he  received  the  bond  from  def^dant'a  principal 
with  defendant's  signatures  thereon,  and  without 
notice  of  any  conditioas,  but  admitted  that  when 
the  bond  was  prepared  the  principal  spoke  of 
five  sureties,  includins  defendants,  who  would 
probably  sign  the  bond,  and  that,  when  the  bond 
was  returned  by  the  principal  with  only  de- 
fendant's signatures  thereon,  he,  the  cashier, 
nsked  htm  if  he  could  not  get  more,  but  that  he 
finally  said  be,  thought  it  would  do  as  it  was.* 
The  cashier  also  admitted  that  one  of  the  de- 
fendants told  him  before  the  t>ond  was  delivered 
tl.at  he  had  signed  it,  but  would  not  be  on  it 
alone;  but  defendant  testified  that  he  had  told 
the  cashier  be  had  signed  on  the  express  condi- 
tion that  the  four  others  would  sign.  Held,  that 
the  evidence  was  sufficient  to  sustain  a  finding 
that  plaiatifF  had  such  notice  as  to  the  defend- 
ant who  testified  that  he  notified  tin  cashier  of 
the  condition  on  which  he  signed. 

"As  to  the  other  defendant,  the  evidence  was 
sufficient  to  show  that  plaintiff  had  such  notice 
of  the  facta  at  the  time  of  receiving  the  bond 
as  would  have  led  a  reasoaably  prudent  person 
to  investigate  as  to  whether  its  delivery  was  au- 
thorized." 

Therefore,  for  the  reasons  meutioned,  the 
Judgment  of  the  trial  court  should  be  revers- 
ed, and  new  trial  granted,  and  we  so  rec- 
ommoicL 

PEB  OUBIAM.  Ado^  In  wbolew 


(54  Okl.  257) 

MORRISON  STATE  BANK  v.  MICHAEL  et 

al.   (No.  4960.) 
(Supreme  Ooort  of  Oklahoma.   Dec.  21.  1915.) 

(SyTtahu$  by  tfea  Cour«.; 
Banks  and  Bankino  <8=  182— Contract  to 

Pat  iNraBEST^VALIMTT. 

It  is  contrary  to  the  public  policy  of  this 
state,  for  the  officers  of  a  bank  organized  under 
the  laws  of  this  state,  to  pay,  or  agree  to  pay, 
10  per  cent,  per  annum  interest  on  deposits  in 
said  bank,  and  because  thereof,  a  contract  en- 
tered  into  by  the  officers  of  such  a  bank  to  pay 
such  a  rate  of  interest  on  deposits  is  void,  In 
so  far  as  it  relates  to  the  payment  of  sadi  rate 
of  interest 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  S  351;  Dec.  Dip.  ^id2.] 

CommlBsioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Noble  Oountr; 
W.  M,  Bowles,  Judge. 

Action  by  Ettle  Michael  against  the  Mor- 
rison State  Bank  and  others.  Judgment  for 
plaintiff,  and  the  defendant  named  brings  er- 
ror.  Modified  and  affirmed. 

H.  E.  St  Clair,  of  Perry,  for  plalnOfC  in 
error.  H.  A.  Johnson,  of  Perry,  for  defend- 
ants In  error. 

ROBBERTS,  C.  The  plaintiff  In  error  Is 
a  state  bank,  organized  under  the  laws  of 
the  state  of  Oklahoma.  At  the  times  of  the 
transactions  complained  of  herein  the  de- 
fendants In  error,  J.  P.  Woolsey  and  W.  W. 
Woolsey,  were  respectively  president  and 


cashier  of  said  bank.  The  defendant  in 
error,  EtUe  Michael,  who  was  plaintifT  be- 
low, bases  her  cause  of  action  against  the 
bank  and  said  Woolseya  on  the  alleged 
ground  that  on  the  30th  day  of  September, 
1908,  she  was  Induced  by  said  Woolseys,  as 
such  officers  of  said  bank,  to  deposit  with 
said  hank  the  sum  of  f  1,0(M),  under  the  agree- 
ment that  they  would  guarantee  to  her  the 
payment  of  10  per  cent  per  annum  interest, 
on  said  money,  and  that  she  deposited  said 
sum  of  money  with  said  bank  upon  the  re- 
liance of  said  promises.  That  after  receiving 
plaintifTs  money,  said  bank,  or  its  officers, 
loaned  the  same  to  a  certain  cotton  and 
grain  company,  which  was  at  the  time,  to 
the  knowledge  of  said  officers  of  the  bank, 
insolvent,  and  was  also  largely  indebted  to 
the  bank,  and  that  said  bank  at  the  time  of 
loaning  the  money  to  the  cotton  and  grain 
company,  without  the  knowledge  of  plaintiff, 
appropriated  It  to  the  payment  of  the  debts 
of  the  cotton  and  grain  company  to  the 
bank.  That  plaintiff  has  demanded  payment 
from  said  bank,  but  the  same  was  refused, 
and  said  money  has  been  wholly  lost  to 
plaintiff  unless  she  recovers  the  same  from 
defendants.  The  defendants  separately  deny 
the  allegations  of  plaintiff's  petition  except 
the  incorporation  of  the  bank. 

The  court  sustained  demorrera  to  the 
plaintiff's  evidence  so  far  as  It  relates  to  the 
defendants  Woolsey,  and  the  case  was  sub- 
mitted to  the  Jury  upon  Issues  and  evidence 
as  to  the  bank.  Verdict  returned  in  favor  of 
plaintiff  for  S1,000,  with  interest  at  10  per 
cent  per  annum  from  September  30,  190S.  to 
date  of  Judgment,  wblch  was  October  2,  1912. 
Upon  calculation  we  find  the  amonnt  of  the 
Judgment  at  that  date  to  be  91,200.  From 
this  judgment  the  bank  brings  error. 

The  assignments  of  error  presented  In  flie 
brief  are  as  follows: 

"Fifth.  That  the  court  erred  In  overruling  the 
objections  of  plaintiff  in  error  to  the  competency 
of  the  witncsa,  Mr.  Michael,  husband  of  the  de- 
fendant in  error,  Ettie  Michael,  and  to  the  cona- 
petency  of  the  testimony  of  said  witness,  to 
which  plaintiff  in  error  duly  excepted. 

"Sixth.  That  the  court  erred  in  overruling  the 
demurrer  of  the  plaintiff  in  error  to  the  evidence 
of  the  defendant  in  oror,  Ettie  Michael,  to 
which  plaintiff  in  error  duly  excepted." 

"Kighth.  That  the  court  erred  in  sustaining  the 
demurrer  of  defendants  in  error  J.  P.  Woolsey 
and  W.  W.  Woolsey  to  the  evidence  of  the  de- 
fendant in  error  Ettie  Michael,  and  in  directing 
a  verdict  for  said  defendants  in  error,  to  which 
plaintiff  in  error  duly  excepted. 

"Ninth.  That  the  court  erred  in  overruling  the 
motion  of  plaintiff  In  error  to  direct  a  verdict 
in  its  favor,  to  which  plaintiff  in  error  duly  ex- 
cepted. 

"Tenth.  That  the  court  erred  In  |[iving  in- 
structions numbered  3,  4,  and  6,  to  which  plain- 
tiff in  error  duly  excepted,  and  which  excepti<ns 
were  duly  allowed  and  signed  by  the  judge  of 

said  court. 

"Eleventh.  That  the  court  erred  in  rendering 
judgment  against  plaintiff  in  error  on  the  ver- 
dict of  the  juiT  for  the  reason  that  the  saine  was 
contrary  to  law  and  the  evidence,  to  whidi 
plaintiff  in  error  duly  excepted. 


«S3For  other  cases  see  sam«  topic  aod  KBY-NUUBBa  la  aU  Kay-Numbsred  OlgMU  anfi  Ind«XM 


Di^lized  by 


Google 


OkL) 


MOBBISON  STATE 


BANK  T.  MICHAEL 


1115 


"Twelfth.  That  the  court  erred  in  rendering 
judgment  on  the  verdict  of  the  jury  for  the  rea- 
son that  the  3ame  is  not  sastainM  b7  the  eri- 

^ence." 

"Fifteenth.  That  the  verdict  of  the  jury  is  ex- 
cessive. 

"Sixteenth.  That  the  court  erred  in  oveiraling 
the  motion  of  plaintiff  in  error  for  a  new  trial  of 
said  cause,  to  which  plain  tiff  in  error  duly  ex- 
cepted." 

The  first  contentitm  of  connael  goes  to  the 
Bixtb  asalgninent,  tIs^  tliat  tbe  court  »red  In 
orermUn^  tbe  demurrer  of  Qie  defendant 
bank  to  the  evidoice  of  tbe  plaintiff.  This 
Insistence  cannot  be  snstained  for  tbe  rea- 
son that  there  was  some  evidence,  and  we 
agree  with  tbe  trial  court  and  Jury,  that 
there  was  sufficient  evidence  to  support  tbe 
verdict  and  judgment  of  the  court  upon  the 
general  allegations  of  the  plalntlfTs  petition. 

The  eighth  assignment  Is  that  the  court 
erred  in  sustaining  the  demurrer  to  the  evi- 
dence against  the  defendants  Woolsey.  We 
are  free  to  say  that,  if  the  writer  hereof  had 
been  passing  upon  that  question,  the  ruling, 
as  we  look  at  It  from  this  viewpoint,  would 
have  been  different  As  the  case  appears  to 
us,  there  was  ample  evidence  to  support  a 
verdict  and  Judgment  against  these  defend- 
ants. As  we  look  at  the  evidence,  their  con- 
duct was  reprehensible,  but  the  trial  court 
was  present,  heard  and  saw  the  vpltnesses, 
and  had  a  much  better  opportunity  to  pass 
upon  the  evidence  than  this  court  has.  We 
cannot,  and  would  not,  undertake  to  say 
that  his  findings  were  not  Just  and  proper, 
and  besides,  this  court  Is  precluded  by  the 
findings  of  the  trial  court  upon  questions  of 
fact  Another  cogent  reason  why  the  ruling 
of  the  court  upon  that  question  is  conclusive 
Is,  that  the  defendants  Woolsey  are  not  made 
parties  defendant  in  this  appeal.  The  case- 
made  was  not  served  upon  them  within  the 
time  allowed  by  law,  If  ever,  and  the  time 
was  not  extended  for  service  upon  them. 
The  time  was  extended  for  service  of  same 
upon  plaintiff  E^tle  Michael,  but  not  as  to 
the  defendants  Woolsey.  Passing  that  we 
rest  this  assignment  upon  the  fact  that  the 
trial  court  passed  upon  the  sufficiency  of 
the  evidence,  and  under  the  rule  we  adopt 
bis  decision. 

Tbe  ninth,  eleventh,  and  twelfth  assign- 
ments go  to  the  sufficiency  of  the  evidence, 
but  we  have  heretofore  passed  upon  that 
and  approved  and  adopted  the  findings  of 
tbe  trial  court  and  Jury.  The  contention  of 
counsel  that  tbe  interest  only  was  guaran- 
teed cannot  be  sustained.  The  evidence 
shows  that  at  the  soUdtatton  of  the  presi- 
dent and  cashier  this  money  was  sent  to  the 
bank.  The  bank  received  It  and  thereby  be- 
came liable  for  it  without  any  special  guar- 
antee. 

The  tenth  assignment  questions  the  cor- 
rectness of  Instructions  8,  4,  and  6,  given  by 
tbe  court  In  the  first  place,  the  record  fails 
to'  abow  any  <^ection  or  exertions  takoi  at 


the  trial  by  counsel  to  instruction  3,  and,  of 
course,  such  objections  cannot  be  considered 
at  this  time.  The  fourth  Instruction  Is 
favorable  to  tbe  plaintiff  In  error,  and  neces- 
sarily, it  was  not  prejudiced  Ouinbj.  It  Is 
as  follows: 

"4.  Upon  the  other  hand,  gentlemen  of  the 
jury,  you  are  instructed  that  if  you  believe  from 
the  evidence  in  this  case  that  tbe  $1,000  as 
claimed  by  the  plaintiff  was  tamed  over  to  the 
bank  for  the  purpose  of  reloaning  the  same  for 
tbe  benefit  of  the  plaintiff  Ettie  Michael,  and 
there  was  no  guarantee  on  the  part  of  the  bank 
to  stand  good  for  the  loan  and  you  do  find  from 
the  evidence  that  the  bank  reloaned  the  money 
and  tbe  investment  turned  out  to  be  unprofitable, 
in  other  words,  the  bank  made  a  bad  loan,  and 
the  plaintiff  failed  to  recover  in  her  suit,  your 
verdict  should  be  for  the  defendant  and  against 
the  plahitur." 

Tbe  fifth  asdgnment  goes  to  the  right  and 
power  of  tbe  officers  of  the  bank,  to  enter 
into  a  contract  binding  the  corporation  to 
pay  Interest  at  tbe  rate  of  10  per  cent  per 
annum,  on  the  deposit  or  loan  of  fl,O0O,  and 
is  as  follows: 

"5.  YoQ  are  instructed  that  tbe  defendant 
bank,  through  its  officers,  had  authoilty  and 
power,  under  tbe  laws  of  the  state  of  Oklahoma, 
to  enter  into  the  contract  with  the  plaintiff 
as  claimed  by  her.  The  qnestion  for  you  to 
determine  is.  whether  or  not  the  contract  was 
entered  into." 

There  Is  no  question  but  what  the  officers 
of  the  bank  had  the  right  and  power  to  en- 
ter Into  a  contract  with  plaintiff,  wherein 
she  agreed  to  deposit  her  money  In  their 
bank.  The  only  question  for  consideration 
is,  whether  the  president  and  cashier  of  a 
bank,  organized  under  the  laws  of  this  state, 
can,  without  tbe  approval  of  tbe  board  of  di- 
rectors, agree  to  pay,  or  guarantee  to  a  de- 
positor, or  other  customer.  Interest  on  de- 
posits at  the  rate  of  10  per  cent,  per  annum. 
Section  262,  Rev.  Stat  of  Okla.  1910  Ann., 
is  as  follows : 

"Tb9  affairs  and  business  of  any  banking  as- 
sociation organised  under  the  laws  of  this  state 
shall  be  managed  or  controlled  by  a  hoard  of 
directors  of  not  less  than  three  nor  more  than 
thirteen  in  nnmber,  who  shall  be  selected  from 
the  stockholders,  at  such  time  and  in  such  man- 
ner as  may  be  provided  by  the  by-laws  of  tbe 
assodation." 

We  are  not  herein  questioning  the  power 
of  the  president  and  cashier  to  agree  to  pay 
a  reasonable  rate  of  Interest  on  deposits,  but 
are  of  the  opinion  and  therefore  hold,  that 
It  would  be  against  public  policy  for  such 
officers  to  agree  to  pay  the  full  legal  rate  of 
Interest  on  deposits,  or  even  to  guarantee 
that  rale  for  money  left  with  It  in  any  way. 
Section  259  of  tbe  banking  laws  of  Okla- 
homa Is  as  follows : 

"A  banking  corporation  organized  under  the' 
provigtons  of  this  chapter  shall  be  permitted  to 
receive  money  on  deposit  not  to  exceed  ten  times 
the  amount  of  its  paid-up  capital  and  surplus, 
deposits  of  other  i>anks  not  included,  and  to  pay 
interest  thereon  not  to  exceed  the  rate  that  may 
from  time  to  time  be  fixed  by  the  bank  commis- 
sioner, as  tbe  maximum  rate  tbat  may  be  paid 
upon  depoaiti  by  banks  In  tiiii  statek** 
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And  section  267,  same  statute,  Is  as  tol- 
lows: 

"Ereiy  bank  doiDg  business  under  tbe  laws 
of  this  state  shall  hare  on  hand  at  all  times  la 
available  funds  the  following  sums,  to-wit : 
Banks  located  in  towns  or  cities  havins  a  popn- 
I&tion  of  less  than  twenty-five  hundred  perBona, 
an  amount  equal  to  twenty  per  cent  of  their 
entire  deposite;  banks  located  in  cities  having 
over  twenty-five  hundred  {Mpulation,  an  amount 
equal  to  twenty-five  per  cent,  of  their  entire  de- 
posits, two-thirds  of  which  amounts  may  con- 
sist of  balances  due  to  them  from  good,  solvent 
banks,  selected  from  time  to  time  with  the  ap- 
proval of  the  bank  commissioner,  and  one-third 
shaU  consist  of  actual  cash." 

Tbe  coart  will  take  judicial  notice  of  the 
fact  that  tbe  town  of  Morrison,  tbe  location 
of  tbe  bank  Involved,  has  a  population  of  leas 
than  2,500,  and  therefore  this  bank  would  be 
required  to  keep  on  band  at  least  20  per 
cent  of  Its  deposits.  If  a  bank  had  the  legal 
right  to  pay  10  per  cent,  on  part  of  Its  de- 
posits, It  follows  that  It  could  pay  the  same 
rate  of  Interest  on  all  deposits.  It  does  not 
require  argument,  nor  a  further  statement  to 
show  the  dilemma  to  which  this  practice 
would  lead.  Such  a  policy  would  certainly 
impair  the  security  benefits  of  the  depositor's 
guaranty  fund,  and  for  that  reason  alone,  it 
would  be  contrary  to  public  policy. 

Counsel  claim  that  the  rate  fixed  by  the 
bank  commissioner  Is  4  per  cent,  but  there 
seems  to  be  no  proof  of  that  fact  It  Is 
suffldent  In  this  case  to  say  that  It  is  against 
the  policy  of  this  state  for  the  president  and 
cashier,  without  the  approval  of  the  board 
of  directors,  to  agree  to  pay.  or  guarantee 
10  per  cent,  and  for  that  reason  the  instmo- 
tion  was  erroneous  to  that  extent;  but  this 
does  not  necessarily  require  a  reversal  of  the 
case,  as  tbe  error  can  be  corrected  by  a  modi- 
fication of  the  judgment  In  that  particular. 
The  rule  of  this  court  U  that : 

"When  an  error  has  been  committed  upon  tha 
trial  of  a  case,  it  is  the  duty  of  this  court  upon 
an  inspection  of  the  entire  record  to  determine 
whether  or  not  the  defendant  suffered  any  ma- 
terial injury  from  such  error.  Unless  such  in- 
jury appears,  the  error  will  not  be  ground  for 
reversal.  Hooper  t.  State,  7  OkL  C^.  73,  121 
Pac.  1087." 

The  fifteenth  assignment  that  the  verdict 
of  the  Jury  Is  escessive,  is  disposed  of  in 
the  preceding  paragraph,  and  the  Judgment 
of  the  trial  court  will  be  modified  as  here- 
inafter indicated. 

Tbe  sixteenth  assignment,  that  the  court 
erred  in  overruling  the  moti<m  for  new  trial, 
is  fully  disposed  of  herein,  and  cannot  be 
sustained.  Nor  Is  there  any  merit  in  tbe 
claim  that  the  cause  of  action  was  barred 
by  the  statutes  of  limitation. 

The  contention  of  counsel  for  plaintiff  in 
error,  that  tbe  defendant  bank  occupied  the 
position  of  a  gratuitous  bailee,  is  not  tenable- 
The  law  of  bailments,  as  sought  to  be  en- 
forced by  counsel,  has  no  application  In  this 
case.  Upon  examination  of  the  whole 
case.  It  is  ai^arent  that  the  Judgment  of  the 


lower  court  la  right  upon  Qie  merits,  and 
therefore  the  judgment  should  be  affirmed 
In  all  respects,  except  as  to  the  allowance  of 
Interest  at  the  rate  of  10  per  cent  As  here- 
inbefore stated,  we  are  of  tbe  opinion  that 
such  contract  Is  against  the  general  policy 
of  the  laws  of  this  state,  and  twcause  there- 
of, the  judgment  should  be  modified  in  this, 
that  the  plaintiff  be  allowed  interest  on 
000  at  the  rate  of  4  per  cent  from  the  30th 
day  of  September,  1908,  to  the  date  of  Uie 
judgment,  whldi  was  October  2,  1910,  mak- 
ing a  total  judgment  of  $1,080.  with  ooab^ 
and  that  said  judgment  draw  int^cst  there* 
after  at  the  rate  of  6  per  cent  per  umom. 

PER  CURIAM.  Adopted  In  wtaoleb 

(S4  Okl.  tK) 

LEGAL  BBCOBD  PUB.  Ca  r.  MILLEB, 

Uayor  et  aL  (No.  66S&) 
(Supreme  Court  <tf  OUalioma.   I>eo.  21,  1915.) 

(Bifllahut       the  Oourt.) 
Affeal  aro  Ebboe  ^=:>781— Moot  QussnoKi 

— DlSMISSAIh 

Where,  pending  an  appeal,  the  issues  have 
become  moot,  and  no  practical  rdief  could  be 
afforded  by  a  reversal  of  the  cauae,  the  appeal 

will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  63-80,  3122 ;  Dec  big.  ^ 
781.] 

Gommlasloners*  Oi^nlcm,  Divlflion,  No.  1. 
Error  from  IMstrict  Coart,  Muskogee  Ooonty; 
B.  P.  De  Graffenreid,  Judge; 

Mandamus  the  Legal  Record  Pnbllsklng 
Company,  a  owporatioii,  against  W.  P.  Miller, 
Mayor,  and  others.  Ju^ment  for  defend- 
ants, and  plaintiff  brings  error.  Dismissed. 

Franklin  &  Osrey,  of  Muskogee,  for  iriain- 
tiff  in  error.  Summer  J.  Lipscomb,  Owen  & 
Stone,  Oha&  Bagg.  and  S.  V.  O'Hare^  all  of 
Moskogee,  for  defendants  in  mnr. 

BREWER,  C.  Plaintiff  in  error  brings  this 
appeal  to  luive  reviewed  and  reversed  tha 
action  of  thie  trial  court  in  refusing  to  award 
a  writ  of  mandamus,  to  compel  the  officers 
of  the  dty  of  Muskt^ce  to  award  It  a  con- 
tract to  do  printing  during  a  six  mmiths' 
period,  beginning  July  2,  1913. 

I>efendants  In  error  have  moved  to  dismiss 
tbe  appeal,  on  the  ground  that  the  questicms 
involved  have  become  moot  and  that  no  ac- 
tual relief  can  be  afforded  through  a  decision. 
The  motion  should  be  sustained.  Of  course  a 
writ  could  not  now  be  issued  compelliDg  de- 
fendants to  award  a  contract  to  do  the  dty 
printing,  during  the  period  from  July  2,  1913 
to  January  2,  1914.  Th«  printing  has  either 
been  long  since  dMUk  or  is  not  needed,  and 
cannot  be  don& 

Nor  does  the  fact  that  costs  ml^t  be  saved 
plaintiff  in  error  by  a  declsiw  altw  the  case. 
Neither  does  the  claim  that  plaintiff  tn  «Tor 
might  have  a  cause  of  action  for  damages 
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affect  the  matter  ander  tbe  diaimstances  of 
the  case.  Thla  Is  not  a  decision  on  the  mer- 
its; It  Is  a  declination  to  con^der  the  Issues 
originally  involTed  In  the  appeal.  Farqubar- 
son  V.  State  ex  rel.  Calvert,  26  OkL  767,  110 
Paa  90&;  Sneed  t.  State  ei  reL  Yoeman,  27 
OkL  259,  lU  Pac.  203;  Miller  v.  Ury,  23 
OkL  546, 102  Pac.  112;  Greer  County  v.  Elli- 
ott, 26  Okl.  546, 109  Pac.  731 ;  Brown  v.  West 
et  al.,  28  Okl.  648,  115  Pac.  796;  Jones  t. 
East,  33  OkL  604,  127  Pac.  261;  Hodges  t. 
Schafer.  23  Okl  404, 100  Pac.  537;  Standard 
Stone  Ca  t.  Greer  et  aL,  153  Pac.  640  (re- 
cently decided,  but  not  yet  officially  re- 
ported). 

This  at^»eal  sbonld  be  dismissed. 
PKR  OUmAM.  Adopted  In  Whole, 


(64  Okl.  77) 

camr  of  ardmobb  t.  fowlbb. 

(Na  S177.) 

(Snpreme  Conrt  oC  Oklahooia.  Dee,  14.  1915w) 

(BylMma  by  <]U  Oourt) 

1.  MuNicxpAjt.  OoapouTiONs  •s»S16— Dero* 

TIVE  STBEKTS   ACTIOK  tOB  IhJUBIW— FSH- 

TlOZt. 

Id  an  action  by  a  member  of  the  city  fire 
department  for  damages  agaloBt  a  city  for 
failure  to  use  ordinary  care  and  diligence' to  keep 
its  streets  In  a  reasonably  safe  condidou,  etc. 
and  where  the  petition  among  necessary  allega- 
tions chanes  "that  the  said  defendant  careless- 
ly and  negligently,  without  regard  for  the  safe- 
t7  of  Ures  of  its  employes  in  said  fire  depart- 
ment, and  especially  the  safety  and  life  of  the 
plaintiff,  permitted  large  and  dangerous  holes 
to  be  made  and  remain  in  said  streets  at  the  In- 
teraection  of  M.  and  H.  streets,  at  which  the 
wheels  of  said  wagon,  upon  which  the  plaintiff 
was  riding,  dropped  in  raid  holes  in  said  pave- 
ment, said  carelessly  and  negligently  allowed 
and  pennitted  to  be  and  remain  therein  by  said 
defendant,"  etc,  held,  as  against  a  general  de- 
murrer, that  the  petition  states  safficient  facts 
apott  which  a  conclusion  may  be  faitly  reached 
that  the  dty  bad  notice  of  the  defects  of  which 
plahitiff  complains,  in  time  with  the  exercise  of 
reasonable  diligence  to  have  repaired  the  same. 

ilEA.  Note. — For  other  cases,  see  Muoi<^al 
Corporations,  Cent.  Dig.  gS  1711-171^  1718, 
1720-1723;   Dea  Dig.  «»816.] 

2.  MUNICIPAI,   COBPOBATIONS  «=>81^TBIAI;. 

«s»139  —  Pebsonal   Injubibs  —  Defsctivb 

STBEEIS— NOTICB  OF  DEgEOTS— SUMTCIMOT 

or  Evidence. 

Evidence  examined,  and  fonnd  suffident  to 
impport  the  verdict,  in  which  instance  it  was 
not  error  to  refuse  to  sustain  a  motion  to  with- 
draw the  case  from  the  jury  and  render  judg- 
ment, nor  refose  a  peremptory  Instruction,  for 
defendant. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatioua,  Cent.  Dig.  U  1739^1743:  Dec 
Dig.  «»819 ;  Trial,  Cent.  Dig,  M  832, 339, 838- 
Sfi,  365;  Dec  Dig.  ^139^ 

Commissioners'  Opinion,  Division  No.  4. 
IJrror  from  District  Court,  Carter  County; 
8.  H.  Bassell,  Judge. 

Action  by  M.  M.  Fowler  against  the  City 
of  Ardmorfc  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 


F.  M.  Adams,  of  Ardmore,  tor  plaintiff  iii 
error.  James  Mathers,  of  Ardmore,  and  West, 
Hull  &  Hacan.  oC  Oklahoma  City,  for  defend- 
ant In  error. 

WATTS,  C.  Defendant  in  error,  Fowler, 
sued  the  plaintiff  In  error,  city  of  Ardmore, 
in  the  district  court,  Carter  county  to  recov- 
er damages  sustained  by  reason  of  defects 
in  the  street  while  engaged  in  his  duty  as 
flremaa  Issnes  were  Joined  and  the  case 
tried  to  the  court  and  Jury,  which  resulted 
In  a  verdict  and  jndgmoit  for  Fowler  for 
fSOO,  from  which  the  dty  appeals,  assigning 
ai^  relying  on  the  foUowing  as  error: 

First  In  overruling  the  demurrer  to  the 
plaintUTs  petition. 

Second.  In  rising  to  sustain  motlim  to 
withdraw  the  case  from  the  jury  and  render 
Judgment  in  its  favor. 

Third.  In  refusing  to  give  peremptory  in- 
structions to  the  Jury  fbr  the  dty. 

Ftrarth.  The  verdict  was  contrarj  to  the 
evidence  and  not  suroorted  thereby. 

Fifth.  In  overruling  motion  for  new  trial. 

[1]  1.  Coonsel  for  the  dty  say  the  pett- 
tlini  is  not  suffldrait  for  the  reason: 

'That  the  complaint  should  either  allege  In 
direct  terms  that  the  city  had  notice  of  the 
defect  which  caosed  the  injury  in  time  by  the 
exercise  of  reasfmable  diligence  to  have  repaired 
the  same,  or  else  it  should  state  fiaets  nptm  which 
this  conduBimi  may  be  falriy  readied. 

The  petition  charges: 

"That  the  said  defendant  <mi  the  l&th  day  of 

March,  1911.  carelessly  and  negligently,  without 
regard  for  the  safety  and  lives  of  its  employes 
in  said  fire  department,  and  especially  the  safety 
and  life  of  this  plaintiff,  permitted  large  and 
dangerous  holes  to  be  made  and  remain  in  said 
streets  at  the  intersection  of  Mill  and  Hlnkle 
streets,  •  •  •  and  tliat  at  the  intersection 
of  said  MiU  and  Hlnkle  streets  the  wheels  of 
which  said  wagon,  upon  which  the  plaintiff  was 
so  riding,  dropped  in  the  said  holes  in  said  pave- 
ment, Mid  carelessly  and  negligently  allowed 
and-  permitted  to  be  and  remain  therein  by  said 
defendant,  causing  said  wagon  to  bound  and  re- 
bound with  great  force  and  violence,  etc." 

We  think  the  petition  comes  within  the 
second  exception  as  contended  for  by  coon- 
seL 

In  City  of  Woodward  v.  Bowder,  149  Pac. 
138  (not  yet  reported  In  Oklahoma  Reports), 
a  very  similar  allegation  was  upheld  against 
a  general  demurrer.  See,  also.  Lord  v.  City 
of  MobUe,  113  Ala.  360,  21  South.  366 ;  Gar- 
roll  v.  AUen,  etc.,  20  R.  I.  144,  37  AU.  704 ; 
Storrs  T.  City  of  Grand  Rapids,  110  Mich. 
483,  68  N.  W.  258. 

[2]  2.  The  remaining  assignments  will  be 
considered  together.  In  support  of  these 
contentions  counsel  say: 

"Before  a  recoverr  can  be  had  against  the  cl^ 
in  this  acticm,  the  foUowing  facts  must  be  prov- 
ed :  (a)  A  detective  condition  In  the  street,  such 
as  to  create  liability,  provided  the  foUowing 
elements  are  present :  (b)  Actual  or  constructive 
notice  of  a  defect  in  the  street  to  the  municipali- 
ty, or  lbs  proper  officers;  (c)  time  to  put  the 
street  in  a  reasonably  safe  condition  after  no- 
tice of  the  defect ;  (d)  it  must  appear  that  the 
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defective  condition  of  the  Rtraet  was  the  cause 

of  the  injury." 

And  as  authority  therefor,  cites  McQnlllln, 
Municipal  Corporations,  toL  6,  |  2724.  In 
order  to  answer  this  contention  it  will  be 
necessary  to  review  the  evidence.  A  num- 
ber of  witnesses  testified,  and  varied  here 
and  there,  but  tlie7  do  not  substantially  dif- 
fer. Briefly,  a  flre  alarm  was  turned  in; 
Fowler  was  ordered  and  tooli  bis  position 
on  the  running  board  at  the  rear  of  the 
wagon,  which  started  from  the  flre  station 
on  the  south  side  of  Hlnkle  street,  whldi 
was  paved ;  went  east  on  Hinkle  one  block, 
where  they  crossed  Mill  street,  which  ran 
north  and  south,  across  and  perpendicular  to 
Hlnkle  street  Mill  street  was  paved,  was 
about  21  feet  between  curbs,  and  constructed 
from  the  center  in  an  oval  shape,  forming 
valleys  on  each  side  so  the  water  could  pass 
away.  These  valleys  had  become  worn  and 
formed  what  some  witnesses  called  a  gutter 
and  others  a  hole.  The  witnesses  differ  as 
to  exact  location,  whether  in  the  valley  or 
near  proximity ;  but  a.  saucer-sbaped  depres- 
sion atwut  2^  feet  in  diameter  and  from  2% 
to  8  inches  at  greatest  depth  had  formed, 
and  a  small  part  of  the  asphalt  paving  in 
the  depression  had  worn  oft.  Fowler  was 
an  experienced  fireman  about  34  years  of 
age;  had  no  knowledge  of  the  route  the 
driver  would  take  and  not  guilty  of  any  neg- 
ligence; was  holding  to  brass  upright  and 
curved  rods  cons&ucted  for  that  purpose ;  the 
wagon  was  drawn  by  spirited  horses  going  at 
full  speed.  Grosi^ng  the  valleys  and  depres- 
sions caused  the  wagon  to  bound  and  re- 
.lound,  whidi  threw  Fowler's  head  against 
the  isLdAex  attadied  to  the  wagon,  and  caus- 
ed him  to  be  thrown  to  tbe  pavement,  which 
resulted  la  unconsdonsness  and  a*  hnrtcen 
slioulder,  from  which  he  has  since  suffered. 

Defendant's  witness  L.  C.  Slaughter,,  cme 
of  the  dty  commissioners,  says  be  passed 
the  place  of  the  acddent  a  number  of  limes 
soon  thereafter,  and  that  the  depression  "was 
In  the  gutter  or  valley  on  the  east  side  of 
Mill  street,  a  little  to  tiie  south  of  the  center 
of  the  street,  probably  three  feet  from  the 
center,  south,"  and  that  the  aiQihalt  had  been 
brokm  loose  for  quite  a  while.  I^alntlff  tes- 
tified that  the  depression  In  the  vall^,  as  he 
termed  It,  "ditch  or  gutter,"  had  become 
very  deep  and  that  the  water  had  cut  out 
places  and  left  it  deeper  than  any  other 
place. 

Eleven  witnesses  testified.  All  were  dtl- 
sens  (tf  Ardmore,  engaged  In  various  voca- 
tions, and  most  of  them  knew  ot  and  gave 
Mmilar  descriptions  of  the  alleged  defects. 
Tbe  place  ot  the  accident  was  tbe  most  di- 
rect route  from  the  station  to  Fourth  ward 
and  the  ccmdltlons  complained  of  showed  it 
was  caused  by  long  and  constant  use. 

Under  this  state  of  facts,  ve  Oiinb  the 
Jury  was  authorized  to  find  that  tbe  city 
bad  at  least  constructlTe  knowledge  of  the 
situation.   It  nowhere  appears  in  tbe  city's 


evidence  that  It  did  not  have  snch  knowl- 
edge. 

In  Town  of  Fairfox  v.  Glraod,  35  Okl.  050. 
131 'Pac.  159,  Dunn,  J.,  said: 

"Nor  was  it  esaential  that  actual  notice  b« 
brought  home  to  the  officers  of  the  village.  The 
evidence  showed  that  the  step  had  been  in  tbe 
condition  wbicb  caused  plaintifFs  injuries  dnr- 
iog  all  of  the  time  of  tne  incorporation  of  the 
town,  and  probably  for  some  time  prior  thereto. 
Its  public  location  was  such  that  a  jury  bad  a 
right  to  aBBume  that  the  officers  either  did  or 
should  have  had  notice  thereof" — citiDc  Town  of 
Norman  v.  Teel,  12  Okl.  69.  69  Pac.  791 ;  City 
of  Guthrie  v.  Fioch,  13  OU.  496,  75  Pac  2S& 

We  therefore  conclude  that  tbe  evidence 
met  conditions  "a,"  "b,"  "c,"  and  "d,"  but 
will  further  discuss  as  to  whether  tbe  defects 
were  sucb  as  to  create  liability.  This  pn^ 
sltlon  counsd  for  the  €ity  combat  most  strone- 
ly,  and  cite  Jones  t.  City  of  Detroit,  171 
Micb.  606,  137  N.  W.  513;  Leslie  ▼.  City  of 
Grand  Rapids.  120  Micb.  28,  78  N.  W.  885: 
Grissinger  t.  I.  B.  143  App.  DIt.  631. 128 
N.  T.  Supp.  63 ;  Burroughs  t.  Milwaukee,  110 
Wis.  478,  86  N.  W.  159 ;  Decker  v.  New  Totfc. 
147  App.  DlT.  681,  132  N.  T.  Supp.  658;  Ue- 
QullUn  on  Manldpal  Corporathms,  toL  ft,  p. 
6673,  I  2779. 

These  authorities  go  to  the  effect  that  aU^t 
depressions  are  not  actionable.  TbA  strong- 
est and  most  in  point  Is  Jones  t.  City  of  De- 
trdt,  supra,  wbicb  is  as  follows : 

**A  city  was  not  shown  to  have  failed  to  per- 
form its  duty  to  keep  a  paved  street  in  reason- 
able repair  by  reason  of  the  fact]  that  it  permit- 
ted a  saucersbaped  depression  three  inches  deep, 
and  tbe  size  of  a  washtub^  to  remain  la  the 
asphalt  snrfacft"  SyL 

While  these  cases  have  much  similarity  to 
the  one  at  bar,  however,  the  very  difference  is 
sufficient  to  turn  the  balance.  The  fact  that 
the  valley  had  become  worn  and  formed  a 
"hole,  ditch,  or  gutter"  as  termed  by  some  of 
the  witnesses,  and  the  further  fact  that  the 
"depression"  was  either  in  the  valley  or  In 
close  proximity,  makes  the  situation  more 
significant,  in  that  It  ceases  to  be  a  "slight 
depression,"  but  a  defective  condition,  not 
only  dangerous  to  ordinary  vehicles,  but  what 
might  be  a  death  trap  to  a  fireman,  who  must 
obey  instructions  and  go  when  and  where 
called,  on  slight  notice,  and  at  tbe  swiftest 
speed  possible. 

This  court  has  on  numerous  occasions  re- 
Iterated  tbe  rule  that  a  municipal  corpora- 
tion Is  bound  by  law  to  use  ordinary  care  and 
diligence  to  keep  its  streets  In  a  reasonably 
safe  conditlcm  for  public  use.  Town  of  Nor- 
man V.  Teel,  supra ;  Cleveland  Trinidad  Pav- 
ing Co.  V.  Mitchell,  42  Okl.  49,  140  Pac  416: 
City  of  Muskogee  v.  Miller,  145  Pac.  7S2,  I* 
R.  A.  1915D,  243 ;  City  of  PurceU  v.  Stubble- 
fleld,  41  Okl.  562,  139  Pac  290,  51  U  R.  A. 
(N.  S.)  1077;  City  of  Woodward  v.  Bowder, 
supra. 

In  City  of  Valparaiso  v.  Chester,  176  Ind. 
636,  06  N.  E.  765,  the  mle  was  made  amiUca- 
ble  to  firem«i: 

"While  a  fireman  in  the  empl(v  of  a  dty  h 
not  a  servant  In  the  sense  ot  one  sNring  a  pii- 
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Tate  corporatioQ  and  is  not  one  In  which  the 
mazim  respondeat  superior  is  made  applicable 
or  can  be  invoked  for  bis  acts  (4  Dilloa  on  Mn- 
nicipal  Corporations  [5th  Ed.]  1 1660),  neverthe- 
less the  city  is  required  to  keep  and  maintain 
its  public  streets  In  a  reasonably  safe  condition 
for  the  use  of  its  firemen  in  the  discharge  of 
their  duties  in  like  manner  as  it  is  reg aired  to 
do  for  the  use  of  other  travelers  or  persons." 

"The  general  rule,  supported  by  the  author- 
ities, is  that  the  duty  devolving  upon  a  city  or 
town  to  keep  its  streets  in  repair  is  not  limited 
alcme  to  repair  for  travelers,  but  they  are  to  be 
kept  in  .repair  for  all  the  purposes  to  which  they 
may  he  lawfully  devoted.  Chicago  v.  Keefe,  114 
111.  222,  2  N.  E.  207,  65  Am.  Kep.  860." 

It  seems  to  us  the  proposition  Is  axiomatic 
that  a  greater  duty  is  due  to  those  employed 
and  situated  as  was  Fowler,  than  mere  pe- 
destrians or  users  of  ordinary  vehicles,  as 
in  the  case  dted  by  counsel  for  the  city. 
Coots  V.  City  of  Detroit,  76  Mich.  628,  43  N, 
W.  17,  5  L.  R.  A.  315.  At  any  rate,  the  Jury 
bad  before  them  not  only  evidence  of  a 
"slight  depression,"  but  of  a  "hole,  ditch,  gut- 
ter, very  deep,"  formed  and  cut  out  by  a  long 
use  and  by  water,  and  the  asphalt  bad  been 
broken  loose  for  "quite  a  while,"  from  all  of 
which,  and  b^g  questions  of  fact,  the  Jury 
could  say  the  plaintlfT's  injury  was  caused 
by  the  negligence  and  carelessness  on  the 
part  of  the  dty,  and  is  conclusive  thereon. 
Cleveland  Trinidad  Paving  Co.  t.  Mitchell, 
supra;  City  of  Osage  t.  Brown,  27  Kan.  74. 

We  have  carefully  examined  the  evidence, 
and  hold  that  It  is  sufficient  to  support  the 
verdict,  and  that  it  was  not  error  to  refuse 
to  sustain  the  motion  to  withdraw  the  case 
from  the  Jury  and  render  Judgment,  nor  re- 
fuse a  peremptory  Instruction  for  defendant 

Finding  that  the  assignments  of  error  are 
not  well  taken,  we  therefore  recommend  that 
the  Judgment  of  the  trial  court  be  affirmed. 

PBB  CHBIAM.  Adopted  in  wtaola 


(64  Okl.  249) 

HAMPTON  et  aL  t.  LYNCH.    (No.  4876.) 
(Supreme  Court  of  Oklahoma.   Dec  21,  1015.) 
(BvHabiu  H  iht  OowrtJ 

1.  AmAV  AHD  X^BOE  4s»781— DlSKIBSJU:^ 

FoBciBue  Entbt  and  Dbtaiitkb. 

An  appeal  to  this  court  from  a  judgment 
of  a  county  court  in  favor  of  a  plaintiff  in  a 
forcible  entry  and  detainer  case  will  not  be  dis- 
mined,  for  the  reason  that  it  involves  only  ab- 
stract or  hypothetical  questions  from  which  no 
practical  relief  will  follow,  where  it  appears 
from  the  record  of  the  trial  that  before  the  trial 
the  defendants  had  abandoned  the  premises  in- 
volved in  the  Utigation ;  it  appealing  that  the 
case  had  been  appealed  by  the  defendants  to  the 
county  court,.from  a  justice  of  the  peace  court. 
In  such  a  case  the  judgment  of  the  county  court 
determined  the  defendant's  Uabillty  to  pay  double 
the  value  of  the  use  and  occupation  of  the  prem- 
ises from  the  execution  of  tiie  appeal  bond  to 
the  date  of  the  judgment,  and  from  such  a  judg- 
ment the  defendants  have  a  substanttal  right  to 
relief  by  appeal  to  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  6S-80.  3122;  Dec.  Dig. 
«=s>7Sl.] 


2.  FOBOIBZS  Entbt  AlfD  Dbtaineb  «=»43  — 
Tbbunatioii  of  Pbooxedihob— Abahdon- 

WENT  OF  PBDHBEB. 

Where,  pending  the  trial  of  an  action  of 
forcible  entr^  and  detainer,  so  question  of  dam- 
ages being  mvolved,  it  is  made  to  appear  to 
the  court,  after  issue  Joined,  that  the  defendants  - 
had  abandoned  the  premises  in  c<Hitrover8y  and 
their  claim  to  possession  thereof,  keld,  the 
court  was  without  jurisdiction  to  proceed  fur- 
ther and  render  judgment  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer.  Cent  Dig.  fS  169-182;  Dee. 
Dig.  «s>43.]  ' 

3.  Fobciblb  Bsttbt  and  Dktairbb  «s>43  — 
Confession  of  Ebbob— Motion  to  Disuiss. 

Where,  while  such  a  case  is  pending  on  ap- 
peal in  this  court,  the  defendant  m  -error  Sles  a 
motion  to  dismlsB  the  appeal  for  the  reason  that 
only  abstract  or  hypothetical  questions  are  in- 
volved^ and  sets  out  the  fact  that  the  record  of 
the  trial  court  shows  that  pending  the  cause  in 
that  court  the  defendants  had  abandoned  their 
possession  of  tlie  premises  in  controversy,  and 
where  the  record  bears  out  such  allegation,  the 
filing  of  such  a  motion  will  be  a  confession  by 
the  defendant  in  error  of  the  assignment  of  er- 
ror that  the  judgment  appealed  from  is  not  sus- 
tained by  the  evidence  and  is  contrary  to  law. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer.  Cent.  Dig.  H  109-182;  Dec. 
Dig.  4=s»4S.] 

Commissions'  Opinion,  Division  No.  5. 
Error  from  County  Court,  Tulsa  County;  N. 
J.  Gubser,  Judge. 

Action  by  B.  E.  Lynch  against  D.  B.  Hamp- 
ton and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Beversed. 

S.  R.  Lewis  and  O.  3.  Booth,  both  of  Tulsa, 
for  plalntUfB  in  error.  DaTlds<m  &  Williams, 
of  Tulsa,  for  defendant  In  error. 

WILSON,  a  Defendant  In  error,  as  plain- 
tiff, sued  the  plaintiffs  in  error,  as  defend- 
ants, In  a  Justice  of  the  peace  court  In  Tnlea 
county  to  recover  possession  of  certain  real 
estate  alleged  to  have  been  forcibly  and  un- 
lawfully entered  and  detained  by  the  defend- 
ants. On  trial  of  the  case  before  the  Justice 
of  the  peace,  a  judgment  was  rendered  for 
the  plaintiff,  from  which  the  d^endants  ap- 
pealed to  the  county  court  of  Tulsa  county. 
On  the  trial  of  the  case  in  the  county  court  it 
appeared  from  the  evidence  that  the  defend- 
ants bad  abandoned  their  possession  of  the 
premises  and  made  no  further  claim  of  right 
thereto.  The  case  was  tried  to  a  Jury,  wMch 
returned  a  verdict  against  the  defendants, 
finding  them  guilty,  whereupon,  after  their 
motion  for  a  new  trial  being  filed  and  over- 
ruled. Judgment  was  rendered  by  the  court 
for  the  plaintiff  and  against  the  defendants. 
From  that  Judgment  this  appeal  was  taken. 

Upcn  the  perfection  of  defendants'  appeal 
to  this  court,  the  plaintiff  filed  his  motion  to 
dismiss  the  same,  tor  the  reason  that  It  ap- 
peared In  the  record — 

"that  the  plaintiffs  In  error  had  left  the  prem- 
ises in  controversy  before  the  trial  in  the  court 
below,  and  did  not  then  and  do  not  now  claim 
the  possession,  or  the  right  of  possession,  to  the 
premises  in  controversy,  and  uat  the  only  mat- 
ters presented  for  determination  on  this  appeal 
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mre  abitract  and  liTpotlietieal  qoeation^  discoid 
nected  Crom  the  grantiiiK  of  any  rdief." 

t1, 2]  Plaintiffs  in  error'a  respoiise  to  this 
motion  does  not  deny  the  tratb  of  its  allega- 
Uons  of  fact,  and  tlie  reeaxH  seems  to  bear 
tbem  out  It  is  a  well-settled  rule  In  ttUs 
coart  that  it  will  not  decide  abstract  and  hj- 
potbetical  questions,  from  which  no  practical 
relief  will  foUow.  Beece  T.'CSianer.  28  OkL 
SOh  114  Pac  606.  Bnt  does  this  case  pre- 
sent sach  a  condition?  We  think  not.  The 
atatnte  in  force  at  the  time  the  appeal  was 
taken  from  the  justice  court  to  the  county 
court  provided  tliat  before  such  an  appeal  by 
a  defendant  in  a  forcible  entry  and  detainer 
case  should  become  effective,  be  should  give 
an  appeal  bon&,  conditioned  that  the  appttl- 
lant  will,  if  rnxHi  further  trial  of  the  case 
Judgment  be  rendered  against  him — 
"pay  double  the  value  of  the  use  and  occu- 
pation of  the  property  from  the  date  of  the 
undertaking  until  the  delirer;  of  the  property, 

Iursuant  to  the  judsmeat"  Snyder's  Compiled 
>aws,  1909.  8  6306. 

The  effect  of  the  verdict  In  the  county 
court  and  of  the  judgment  appealed  from 
was  to  convict  the  defendant  of  the  wrongful 
possession  of  the  premises  involved  In  the 
litigation  at  the  time  of  the  trial,  and  to  fix  a 
liability  on  the  defendants,  on  their  appeal 
bond,  to  pay  double  rent  up  to  that  time  at 
least  Penny  v.  Richardson,  12  OkL  256,  71 
Pac  227.  If  the  judgment  appealed  from 
was  wrong  and  had  the  effect  of  determining 
defendants'  liability  on -their  appeal  bond,  It 
was  a  judgment  which,  on  its  face,  affected 
their  substantial  rights,  and  an  appeal  will 
not  be  dismissed  because  the  primary  issue 
between  the  parties  has  ceased  to  exist.  If  any 
legal,  substantial  right  of  one  of  the  parties, 
other  than  the  question  of  costs,  depends  on 
the  decision  of  the  case.  McClelland  t.  Bt- 
win,  16  Okl.  612,  86  Pac.  283. 

Had  the  abandonment  of  the  premises  and 
defendants*  claim  thereto  occurred  after  the 
judgment  complained  of  and  before  the  sub- 
mlaslon  of  the  appeal  to  this  court,  the  case 
of  McHenry  v.  Gregory,  No.  7052  i  (not  yec 
officially  reported),  relied  on  by  the  defendant 
In  error  to  sustain  his  motion  to  dismiss, 
would  be  In  point.  That  case  holds  that: 

"Where,  in  en  action  of  forcible  entry  and  de- 
tainer, a  jud^ent  for  possession,  without  dam- 
ages, was  rendered  for  plaintiff,  and  defendant 
appeals  to  this  court,  but  before  final  submission 
leaves  the  premises  and  delivers  bis  keys  to  a 
third  party,  who  claims  to  be  the  owner  through 
sheri^s  sale,  held,  that  the  only  matters  present- 
ed for  determination  are  abstract  and  hypotheti- 
cal questions,  disconnected  from  the  graating 
of  actual  relief,  and  therefore  will  not  be  decided 
by  the  court" 

The  dismissal  of  the  McHenry  Case  left  the 
plaintiff  in  error  with  his  liability  on  his  ap- 
peal bond  to  be  determined  by  his  own  act 
and  the  Judgment  appealed  froni,  which  be- 
came final  on  the  appeal  being  dismissed,  but 
the  Judgment  appealed  from  In  this  case  bad 
the  effect  of  fixing  a  liability  where  none  .in 
fact  existed;  that  Is,  a  liability  resting  on 


defendants  to  pay  double  rent  on  the  prm- 
Ises  from  the  time  they  abandoned  tbem  up  to 
the  date  of  the  judgment  of  the  county  court 
of  Tulsa  conn^.  In  the  MeBeuy  v.  Greg- 
ory Gasa  thia  court  did  Jtnt  the  court 
below  ought  to  have  done  in  this  case ;  that 
Lb,  it  ou^t  to  havB  dismissed  the  cause  what 
it  appeared  at  the  dose  of  the  evidence  In  the 
case  that  the  defoidants  had  abandtHwd  their 
possession  of  the  premises,  there  being  no 
Issue  of  damages,  Cor  when  that  fact  itfipear^ 
ed  the  county  court  automatically  lost  Jurls- 
dlctlcm  to  render  judgment  In  the  case. 
Obert  T.  Zahn  (not  yet  officially  reported)  145 
Paa  403. 

Under  the  craidition  shown  by  the  record 
in  the  case,  the  Judgm^  complained  ot 
should  not  have  been  rendered,  but,  having 
been  rendered,  it,  on  its  tAoe,  at  leart,  dtter- 
mlned  an  apparent  liability  of  the  defend- 
ants on  their  appeal  bond,  given  on  appeal 
from  the  justice  court,  and,  that  being  true, 
they  have  a  substantial  right  to  have  the  pro- 
ceedings of  the  trial  court  reviewed  by  this 
court  The  motion  to  <iiamiajf  should,  there- 
fore, be  overruled  and  we  so  recommend. 

[3]  The  motion  to  dismiss,  being  disposed 
o^  we  now  come  to  a  consideration  of  the 
appeal  on  its  merits.  A  number  of  assign- 
ments are  presented  by  the  petition  in  error, 
but  It  does  not  appear  that  the  facts  argued 
on  the  motion  to  dismiss  the  appeal  were 
brought  directly  to  the  attention  of  the  trial 
court,  which  probably  accounts  for  the  fact 
that  the  case  was  not  dismissed  at  the  time 
of  the  trial,  but  defendants*  motion  for  a 
new  trial  alleged  that  the  verdict  of  the  Jury 
was  not  sustained  by  the  evidence,  and  that  it 
was  contrary  to  the  law.  The  petition  in 
error  sets  up  the  same  complaints  as  grounds 
for  vacating  the  judgment  and  it  seems  to  us 
that  the  defendant  in  error*8  motion  to  dis- 
miss the  appeal  operates  as  a  confession  of 
those  grounds  for  reversaL 

Obert  V.  Zahn,  supra,  14S  Pac  406,  was  a 
forcible  entry  and  detainer  case  pending  on 
appeal  In  the  district  court,  concerning  which 
the  following  was  said  in  the  body  of  tbe 
opinion,  which  seems  to  have  a  direct  beaiing 
on  this  case: 

'burins  the  trial  it  developed,  pending  the 
cause  and  after  issues  joined,  that  Obert  bad 
left  the  country  and  yielded  possessioD  of  the 
property  in  cbntroversy  to  Zalin  without  any 
agreement  as  to  costs.  Thereupon  it  was  con- 
tended by  counsel  for  defendant  that  the  court 
had  lost  jurisdiction  of  tbe  vibject-matter,  and 
was  without  power  to  render  judgment  in  favor 
of  the  plaintiff  for  possessioQ  and  tax  defendant 
with  the  costs.  But  the  court  held  not  so,  and 
did  both  (damages  heiug  waived),  'to  which  de* 
fendaut  excepted,  and,  after  motion  for  a  new 
trial,  6Ied  and  overruled,  brings  the  case  here. 
This  was  error.*' 

And  further  down  in  the  opinion  it  was 

said: 

"We  are  therefore  of  opinion,  when'  pendente 
lite  defendant  yidded  possession  of  the  property 
in  controversy,  as  he  did,  that  there  was  left  re- 
maining no  issue  to  try ;  that  the  court  lost  ju- 
risdiction of  tbe  subject-matter,  and  hence  could 
render  no  Judgment  affecting  the  same,  an^ 
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tbere  being  oo  ogreement  as  to  the  costs,  erred  In 
taxing  the  aamfi  against  defendant." 

TbB  record  In  this  case  shows  that,  pend- 
ing the  cause  and  before  the  trial  In  the  conn- 
ty  court,  the  defendants  yielded  possesion 
of  the  property  In  controversy  and  abandoned 
their  claim,  and  the  defendant  In  error's  mo- 
tion to  dismiss  the  appeal  recites  those  facts 
as  being  true.  It  also  appears  that  tbere  was 
no  question  of  damages  raised  by  the  evi- 
drace  In  the  case. 

It  aK>eartng  that  the  case  must  be  reveraed 
because  of  the  reason  given  above,  it  vlll  be 
unnecessary  for  us  to  take  up  and  ccniatder 
the  other  assignments  of  error. 

The  Judgment  appealed  from  should  be  re- 
Tersed  and  remanded  to  the  county  court  of 
Tulsa  county,  with  directions  to  dismiss  tbe 
cause,  and  we  so  recommend. 

PBBCDBIAM.  Adopted  In  whola. 


(54  Okl.  66) 

DUDLEY  at  aL  V.  &1EGG3.    (No.  6096.) 
(Supreme  Court  of  Oklahoma.   Dec.  14,  1916.) 

(Svllabui  iy  the  dmrtj 

1.  Easeuents  ^=»18  —  Wat  of  Neckssitt  — 
OwnEBSHiP  or  Land. 

A  way  of  necessity  is  based  upon  the  pre- 
sumption of  a  grant,  and  will  never  exist  if  the 
two  tracts  of  land  are  not  shown  at  some  time 
is  tbe  past  to  have  belonged  to  one  and  the 
same  person. 

[Ed.  Note.— For  other  eases,  see  Easements. 
CenL  Dig.  If  60-65;  Dea  Dig.  «s»l&] 

2.  Indians  AFFBorauTion  of  Land— 

The  Act  of  Congress  of  April  28,  1906, 
c.  1876,  34  Stat.  145, 1  24,  which  prt>vide8  that, 
In  the  Choctaw,  Chickasaw,  and  Seminole  Na- 
tions, roads  two  rods  in  width  are  established 
on  all  section  lines,  is  prospective  only  in  iu 
operations,  and  does  not  authorize  the  authori- 
ties to  take  for  road  purposes,  without  compen- 
Mtion,  lands  of  Indians  which  had  been  allotted 
prior  to  the  passage  of  said  act. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent 
Dig.  H  26,  20,  46:  Dec.  Dig.  «»10.] 

8.  Indians  <e=10  —  Opening  of  Section 
Like— Acquisition  of  BiauT  of  Way. 
An  order  made  by  county  commissioners 
openlDK  up  a  section  line,  which  is  right- 
fully closed,  is  ineffective  unless  the  commis- 
sioners have  first  complied  with  section  7552, 
Rev.  Laws  1910.  by  obtaining  the  right  of  way 
as  therein  provided. 

[Ed.  Note—For  other  cases,  see  Indians, 
Cent  Dig.  H  25.  29,  46;  Dec.  Dig.  «a»10.] 

4.  Appeal  and  Babob  «=3S82— iNvrrsD  Ea- 

XOB— ADUISSIOH  of  EVIDINCK. 

Error  cannot  be  based  upon  the  admission 
of  testimony  brought  out  by  the  complaining 
party. 

fEd.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, CentDig.  §§  3591-3610;  DecD^E.  <8=»882.] 

Commissioners'  Opinion,  Division  No.  4. 

Error  from  District  Court,  Choctaw  Coun- 
ty; A.  H.  Ferguson,  Judge. 

Action  by  W.  M.  Meggs  against  H.  Dudley 
and  another.  Judgment  for  plalntllT,  and 
defendants  bring  error.  Affirmed. 


Bichardson  &  Warreh,  of  Hugo,  tor  plain- 
tiffs In  error.  McDonald  &  Jones,  of  Hugo, 
tm  defendant  In  oror. 

MATHEWS,  C  This  was  an  action  for 
injunction  and  damages  instituted  by  defend- 
ant in  error,  hereinafter  styled  plaintiff, 
against  plaintiffs  In  error,  who  will  be  here- 
inafter styled  defendants.  In  his  petition 
plaintifT  alleged  In  substance'  that  for  16 
years  be  had  owned  certain  lands  therein 
described,  and  that  tbe  defendants  had  cut 
the  wire  fence  inclosing  the  same,  thereby 
resulting  in  admitting  stock  upon  his  prem- 
ises which  destroyed  his  crops  to  his  damage 
In  the  sum  of  ¥75,  and  that  the  wire  destroy- 
ed was  worth  $75,  for  which  he  asked 
judgment  and  for  an  Injunction  prohibiting 
defendants  from  again  cutting  down  said 
wire  fence.  Defendants  answered  by  general 
denial,  and  further  alleged  that  defendant 
H.  Sobol  owned  certain  land,  upon  which 
defendant  Dudley  was  a  tenant,  and  that 
plaintiff  had  erected  a  fence  around  the  same 
and  across  the  section  line,  thereby  Inclosing 
the  said  land  and  preventing  ingress  and 
egress  to  and  from  the  same.  The  case  wa» 
tried  to  a  jury,  which  returned  a  Judgment 
in  favor  of  the  plaintiff  for  $160,  and  defend- 
ants proseeute  this  appeal. 

It  appeared  from  tbe  evidence  given  at  the 
trial  that  the  premises  in  controversy  lay  In 
the  angle  made  by  the  Intersection  of  Klami- 
cbl  and  Red  rivers;  that  the  plaintiff's  al- 
lotment and  that  of  his  minor  child,  for 
whom  he  was  guardian,  lay  above  the  land 
owned  by  defendant  Sobol,  which  was  un- 
allotted land  and  sold  by  the  government 
to  the  said  SoboL  Plaintiff  and  his  child's 
land  lay  partly  in  adjoining  sections,  and  he 
erected  a  fence  from  <me  river  to  the  other 
and  across  the  section  line  which  section 
line  was  the  only  way  the  defendants  had 
accessible  as  an  outlet  The  defendant  Dud- 
ley admitted  having  cut  down  the  wire  fence 
across  this  section  line,  although  he  denied 
having  cut  the  other  part  of  the  fence  which 
the  evidence  showed  to  have  been  cut  upon 
several  occasions  In  so  many  places  that 
it  was  practically  destroyed.  There  was 
evidence  Introduced  by  the  plaintiff  to  the 
effect  that  defendant  Sobol  told  Dudley  to 
cut  the  wire  fence  dovm,  which  statement 
he  admitted  but  said  he  made  it  In  a  Jokli^ 
way.  There  was  also  evidence  of  admissions 
by  Dudley  that  he  cut  the  fence  of  plaintiff^ 
but  he  denied  doing  the  cutting  except  at  thA 
"section  line. 

Defendants  contend  here  for  two  propo- 
sitions stated  as  follows: 

(1)  "Where  the  lands  of  one  owner  surround 

the  Innds  of  another  who  has  no  way  of  ingresa 
or  egress  except  over  the  lands  surroundlDg 
him,  then  the  owner  who  is  surronnded  by  tbe 
lands  of  the  other  is  oatitled  to  an  easement 
and  right  of  way  over  the  lands  of  tbe  other 
which  snrrounds  nim  as  a  means  of  ingresa  and 
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egreBB,  wbicb  way  Is  being  used  hj  htm  as  a 
means  of  insress  and  egress,  to  his  premises  and 
to  the  pnblic  highway;  botb  of  whom  bavinK 
acquired  their  title  from  the  same  source  and 
the  same  tract  of  land,  would  be  entitled  to  have 
bis  easement  and  right  of  way  kept  open  for 
him." 

(2)  "Congress  baring  provided  that  all  section 
lines  were  public  highways  and  our  Legislature 
having  made  the  same  proTision,  as  the  defend- 
ants were  using  this  public  highway  as  an  ease- 
ment when  the  plaintiff  erected  his  fence  across 
it,  the  defendants  had  a  right  to  remove  the 
obstmction  by  cutting  down  the  fence  thus 
erected  across  the  section  line." 

[1  ]  1.  We  do  not  believe  the  question  of  an 
easement  Is  involved  in  this  case.  If  it  be 
Involved,  tben  It  Is  what  Is  legally  known  as 
a  way  of  necessity,  but  a  way  of  necessity 
Is  based  entirely  upon  tbe  presumption  of  a 
grant,  and  will  never  exist  if  the  two  tracts 
of  land  are  not  Shown  at  some  time  In  the 
past  to  have  liel<HiKed  to  one  person.  Tif- 
fany's Uodem  Law  of  Real  Property,  |  817. 
The  evidence  in  this  case  shows  that  the  two 
tractff  of  land  in  tbe  controversy  never  be- 
longed to  the  same  perstn,  except  the  govern- 
ment, but  for  an  easement  to  exist,  tbe  two 
tracts  of  land  must  bave  at  one  time  belong- 
ed to  some  one  person  other  than  the  govern- 
ment 

121  2.  Tbe  second  propositifm  relates  to 
plalntifTs  rig^t  to  maintain  a  f^nce  across 
tbe  section  line.  Tbe  plaintiff  having  been 
in  possession  of  tbe  land  as  owner  in  fee 
simple  for  more  tban  16  years  prior  to  Octo- 
ber, 1912,  tbe  time  of  tbe  trial,  tbe  case  of 
Good  et  aL  T.  Keel  et  al,  29  OfcL  825,  116 
Faa  777,  Is  decisive  of  tbe  point  here  under 
c<m8ldwation.  In  that  case  it  was  beld  tbat 
the  Act  of  Congress  of  April  26, 1906»  c.  1876, 
34  SUt  146.  I  24,  wbicb  provides  that,  in 
the  Choctaw.  Chickasaw,  and  Seminole  Na- 
tioQs  roads  two  rods  in  width  are  established 
on  all  section  lines.  Is  prospective  only  in  Its 
operations  and  does  not  authorize  the  author^ 
ities  to  take  for  road  purposes,  without  com- 
pensation, land^  ot  Indians  which  had  been 
allotted  prior  to  the  passage  of  said  act. 
Edmondson  et  aL  v.  Francisco,  Road  Sup'r, 
41  Okl.  566, 189  Pac.  279. 

[3]  While  the  county  commissioners  made 
an  order  opening  up  the  section  line  between 
plaintiff's  lands  as  a  public  hlf^way  prior  to 
the  time  this  controversy  arose,  yet  tbe  order 
was  Ineffective  for  tbe  reason  that  they 
failed  to  comply  with  the  statutory  require- 
ment of  first  obtaining  the  right  of  way 
itltber  by  amicable  settlement  or  condemna- 
tion proceedings.  Section  7652,  Bev.  Laws 
1910. 

[4]  Defendants  complain  of  the  admission 
of  certain  testimony  of  the  witness  Fry,  who 
was  asked  by  plaintiff's  attorney,  "He  (Dud- 
ley) said  Mr.  Sobol  told  him  to  cut  the 
fence?"  which  question  be  answered  In  the 
affirmative.  It  appears  that  defendants  had 
immediately  prior  thereto  brought  out  from 
this  witness  on  cross-examination  this  testi- 


mony in  almost  the  exact  language  used 
above,  and  the  platntlfTs  attorney  atmply 
repeated  It  to  the  witness.  Error  cannot  he 
based  upon  the  admission  of  testimony 
brought  out  by  the  complaining  party. 
Tbe  Judgment  should  be  affirmed. 

PBB  CURIAM.  Adopted  In  wbol& 
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UNITED  STATES  FIDELITY  &  GUARAN- 
TY CO.  V.  STAR  BRICK  CO. 
(Mo.  6486.) 

tSopreme  Court  of  Oklahoma.  De&  14,  1916.) 

(ByUabu*  bv  the  Court.) 

1.  Municipal  Goeforatioitb  <8='345  —  Ooit- 

TBACTS— REQtJIBBUEKT  OF  OUABAnTT  nOH 
CORTBACTOB. 

A  city  has  the  ondoubted  authori^,  in  the 
absence  of  specific  statutory  authority,  to  re- 
quire a  guaranty  to  be  given  by  a  contractor  to 
secure  the  payment  of  material  furnished  and  la- 
bor performed  under  a  contract  with  such  city, 
as  the  taking  of  such  guaranty  is  not  in  viola- 
tion of  any  public  policy  or  law  of  this  state. 
.  [Ed.  Note. — For  other  cases,  see  hfonicipal 
Corporations,  Cent  Dig,  |  S75 ;  Dee.  Dig.  4=9 
846.1 

2.  MnmciPAi.  Cobpobations  «=»376— Guab- 

ANTT  OF  Pa  VINO  CONTBACTOB— PaTMKNT  FOB 

Material  and  Wobk  —  Time  to  Suk  — 

"Bond." 

A  guaranty  embraced  In  a  oontraet,  cfreB 
by  a  contractor  tor  tbe  payment  of  material  for- 
nished  and  work  done,  under  a  contract  witli 
a  city  for  constructing  paving  in  said  city,  is 
not  in  any  mannn  the  execution  of  the  bond 
provided  for  by  BKdoa  6164,  Comp.  Laws  1909 
(section  8881,  Rev.  Laws  1910);  and  an  ac- 
tion upon  such  guaranty  is  not  barred  under  sec- 
tion 6165,  Comp.  Laws  1909  (section  38^.  Rev. 
Lavrs  1910)  if  not  brought  within  dx  months 
after  compfetJon  of  the  work  done. 

[Ed.  Notfc— For  otlier  caws,  see  Mnnkapal 
Corporations.  Dee.  IMg,  0=»375.] 

3.  LllUTATTON  OF  ACTIONS  <3=s22  —  PATOtO 

Contbact^-Guabantt  of  Payment  foe  Ma- 

TEBIAL  AND  LaBOB — LlUTTATION  PEBIOD. 

The  time  within  which  an  action  may  be 
brought  against  a  guarantor  for  a  breach  of  a 
guaranty  contained  in  said  contract  with  the 
city  for  failure  of  tbe  contractor  to  i>ay  for  ma- 
terial furnished  and  labor  performed  in  perform- 
ing the  contract  is  fixed  by  section  4w7,  Rev. 
Laws  1910,  and  not  by  section  3882,  Bev.  Lavs 
1910. 

[Ed.  Note, — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  SI  100-111;  Dec  Dig.  «=> 
22.] 

Commissioners*  O^nifHit  Division  Na  1. 
Error  from  District  Court,  Nowata  County; 
T.  L.  Brown,  Judge. 

Action  by  the  Star  Brick  Company,  a  cor- 
poration, against  tbe  United  States  Fidelity 
&  Guaranty  Company.  Jiidgment  for  plain- 
tUT,  and  defendant  brings  error.  Affirmed. 

B.  B.  Lawson,  of  Nowata,  and  C.  A- 
Loomis,  of  Kansas  City,  Mo.,  for  plaintiff 
In  error.  W.  3.  Campbell  and  Tlllotson  & 
Elliott,  all  of  Nowata,  for  defendant,  in  error. 

COLLIER,  C.  This  Is  an  acUon  broughi 
by  the  Star  Brick  Company,  hereinafter  call- 
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ed  plaintiff,  against  the  United  States  Fidel- 
ity &  Guaranty  Company,  lierebiafter  called 
defendant,  for  a  breadi  of  the  guaranty  con- 
tained In  a  contract  entered  Into  by  and  be- 
tween the  elt7  of  NoTOta,  Otd.,  and  Nelson 
Bros.,  and  the  defendant,  as  party  of  the 
second  part  In  said  contract,  for  the  construc- 
tion of  pavlns  In  said  dty.  The  guaranty 
contained  In  said  contract  and  counted  upon 
In  this  action  Is  In  the  following  words  and 
figures: 

"Said  party  of  the  aecond  part  hereby  snar- 
antees  tbat  said  party  of  the  first  part  will  well 
and  truly  perform  the  coTenants  hereinbefore 
contaitiea,  to  pay  for  the  work  and  labor  of  all 
laborers  and  teamsters,  teams,  and  wapns  em- 
ployed on  the  work,  and  for  all  materials  used 
therein;  and,  if  the  cost  of  such  work  and 
latMr  and  materials  is  not  paid  in  full  by  the 
said  party  of  the  first  part,  then  the  said  par- 
ties of  the  second  part  hereby  agree  to  pay  for 
said  work,  labor,  and  materials  or  any  part 
thereof  which  shall  not  be  paid  by  the  said  first 
party  within  ten  days  after  the  money  for  said 
work,  labor,  and  materials  becomes  due  and 
payable,  and  this  provision  shall  entitle  any  or 
all  laborers  or  teamsters  and  owners  of  teams 
and  wagons  who  may  do  work,  and  parties  who 
may  furnish  materials  on  or  for  the  improve- 
ments to  be  done  under  this  contract,  to  sue  and 
recover  from  said  second  party  or  either  of 
them  the  amoont  due  or  unpaid  to  them  by  said 
first  party ;  but  said  second  party  shall  not  be 
liaole  on  this  guarantee  on  account  of  materials 
used  and  labor  done  upon  said  work  beyond  the 
sum  of  six  thousand  six  hundred  and  twelve  and 
^•/loo  dollars,  the  same  being  fifty  per  cent,  of 
the  approximate  cost  of  said  work. ' 

The  breach  of  said  guaranty  Is  averred  In 
said  petition  to  be  the  failure  of  defendant 
to  pay  for  brick  furnished,  to  the  contractors. 
Nelson  Bros^  by  plaintUC  In  the  sum  of  $2,- 
180,  and  used  In  tbe  constmctlon  of  said 
pavement. 

Defendant  demurred  to  the  petition,  upon 
the  ground  that  It  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against 
defendant,  which  demurrer  was  overruled 
and  excepted  to.  Theraupon  defendant  an- 
swered, and  set  up  as  Its  defense  to  the  ac- 
tion that  the  action  was  not  brought  wltliin 
qlx  months  after  the  con^>letlon  of  the  work 
contracted  by  said  contract  to  be  done,  and 
that  said  action  was  barred  under  and  by 
virtue  of  the  provisions  of  section  6165, 
Comp.  Laws  1900  (section  3S82,  Rev.  Laws 
1910),  and  that  the  city  had  no  authority  to 
take  such  guaranty. 

0%e  case  was  tried  vpon  the  following 
agreed  statement  of  facts: 

"It  is  agreed  by  and  between  the  plaintiff  and 
defendant  tbat  toe  following  is  an  agreed  state- 
ment of  facts  In  thla  case,  to  wit: 

"It  is  agreed  that  on  June  19,  1911,  an  agree- 
ment was  entered  into  between  the  city  of  No- 
wata. Oki.,  Neleon  Bros.,  and  the  United  States 
Fidelity  &  Guaranty  Company,  the  defendant  in 
this  case,  and  that  on  the  Ivth  day  of  June, 
1911,  a  guaranty  was  entered  into  by  and  be- 
tween Nelsun  Bros,  and  the  United  States  Fidel- 
ity &  Guaranty  Company,  defendant  in  this 
case,  and  that  a  copy  of  said  agreement  contain- 
ing contract  and  specifications,  together  with  a 
copy  of  the  guaranty,  is  attached  to  the  de- 
fendant's answer  on  file  in  this  cafe^  and  that 
the  same  may  be  considered  and  naed  in  evidence 
in  tbis  cassb 


"It  is  further  agreed  between  the  parties  here> 
to  tbat  Nelson  Bros.,  under  said  contract,  com* 
pleted  their  work  under  the  terms  of  said  con- 
tract on  December  4,  1911,  and  the  work  was 
accepted  and  received  by  the  cltv  of  Nowata, 
Okl.,  and  paid  for  by  the  city  of  Nowata,  Okl., 
by  delivery  of  their  improvement  bonds  to  Nel- 
son Bros.,  on  Decemt>er  5,  1911,  more  than  six 
months  prior  to  the  commencement  of  tbis  suit, 
which  suit  was  commenced  on  December  18, 
1912. 

"It  Is  further  agreed  between  the  parties  here- 
to that  plaintiff  berein,  the  Star  Brick  Com- 
pany, furnished  to  Nelson  Bros,  materl^  which 
material  was  furnished  for  and  used  in  the  com- 
pletion of  the  contract  between  Nelson  Bros, 
and  the  city,  of  Nowata,"  to  the  amoont  of  $1,- 
537,  which  sum  has  not  been  paid  to  plaintiff  by 
Nelson  Bros,  or  hjr  any  one  else,  and  for  which 
amount  the  plaintiff  Is  entitled  to  judgment,  if 
entitled  to  any  judgment  at  all  in  tbis  case. 

"It  is  further  agreed  that  the  defendant  here- 
in is  a  fidelity  company,  engaged  in  the  business 
of  furnishing  bonds  and  guaranty  contracts, 
such  as  the  one  executed  as  above  agreed  ana 
pleaded  as  above  stated,  and  that  It  executed 
this  bond  for  Its  usual  premium  for  bonds  of 
like  kind. 

"It  is  further  agreed  between  thcpartles  here- 
to that  prior  to  the  expiration  of  six  montlu 
from  the  completion  of  the  contract  on  Decem- 
ber 4,  1911,  that  demand  was  made  by  the  Star 
Brick  Company,  plaintiff  herein  on  the  United 
States  B^delity  &  Guaranty  Company  for  the 

Sa'yment  of  $2,180.06,  claimed  to  be  due  from 
felson  Bros,  to  the  Star  Brick  Company  under 
the  contract,  and  tbat  the  defendant  berein  did  not 
admit  nor  disclaim  liability,  but  continued  nego- 
tiations with  a  view  to  determining  all  the 
facts  in  the  case  for  the  purpose  of  enabling  it 
to  ascertain  whether  or  not  it  would  pay  the 
claim  presented  or  refuse  to  pay  the  same,  and 
that  such  negotiations  continued  until  more 
than  six  months  after  the  completion  of  tbe 
work,  and  the  defendant  company  did  not  until 
wittiin  six  months  prior  to  the  institution  of  this 
suit  finally  announce  tbat  It  would  not  pay  the 
claim  or  any  part  of  the  claim  which  was  made 
for  materials  fnralshed  aa  sued  for  In  this  ac- 
tion." 

At  the  conelnsltm  of  the  evidence  counsel 
moved  tbe  court  to  render  Judgment  for  de- 
fendant, and  declare  the  law  to  be,  under  the 
pleadings  and  agreed  statement  of  tfacts, 
tbat  plaintiff  was  not  entitled  to  recover. 
Upon  which  motio.n  no  ruling  of  tbe  court  is 
shown  by  the  record.  By  agreement  the  case 
was  tried  to  tbe  court,  and  Judgment  render- 
ed against  defendant  tax  the  sum  of  $l,- 
692.20,  and  costs,  to  which  defendant  except- 
ed. Within  the  proper  time  defendant  filed 
a  motion  for  new  trial,  which  was  overruled 
and  excepted  to.  To  reverse  said  Judgment 
this  appeal  is  taken. 

We  ara  of  the  opinion  that  plaintiff's  peti- 
tion states  a  good  cause  of  actlwi,  and  that 
tbe  court  did  not  err  In  overruling  the  de- 
murrer thereto. 

[1-3]  It  Is  earnestly  insisted  by  defendant 
that  this  guaranty,  in  effect,  Is  the  taking  of 
the  bond  provided  for  by  section  6164,  Comp 
Laws  1909  (section  3881,  Rev.  Laws  1910), 
and  that  the  action  is  barred  by  the  provi- 
sions of  section  616S,  Comp.  Laws  1909  (sec- 
tion 3882,  Rev.  Laws  1910),  said  action  not 
having  been  brought  within  six  months  after 
tbe  completion  of  the  paving  contracted  to  be 
constructed,  and  that  said  city  bad  no  ao- 
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tliority  to  enter  Into  said  contract  of  guaran- 
ty. In  short,  the  entire  defense  Is  predicated 
opon  sold  statute  of  limitations  of  six  months 
and  want  of  authority  on  the  part  of  the  city 
to  enter  Into  the  contract  of  guaranty.  We 
think  both  these  contentions  entirely  unten- 
able. Said  guaranty  embraced  In  said  con- 
tract was  not  intended  as  the  bond  provided 
by  said  section  6164,  supra,  to  be  taken,  be- 
cause said  guaranty  does  not  run  to  the  state 
of  Oklahoma,  is  not  In  the  amount  required 
by  said  section  8164,  was  not  filed  In  the 
o£Bce  of  the  clerk  of  the  district  court,  and 
Is  In  no  wise  In  accord  with  said  section, 
save  and  except  as  to  the  guaranty  to  pay 
for  material  furnished  and  labor  performed. 
Consequently  said  section  616-1  has  no  ap- 
plication; and  an  action  on  such  guaranty 
Is  not  barred  If  not  commenced  within  six 
months  from  the  completion  of  the  work 
contracted  to  be  done,  and  such  action  may 
be  brought  within  five  years  after  the  cause 
of  action  accrued.  Section  4657,  Rev.  Lews 
1910.  That  the  city  bad  full  authority  to 
alter  Into  the  contract  of  guaranty  here 
sued  upon  la  fnlly  sustained  by  the  aattaor^ 
ttlefl. 

In  Southern  Surety  Co.  v.  Walts,  146  Pac 
481,  wbl(di  Is  a  case  directly  In  point.  It  Is 
aatd: 

"The  dty  bad  the  nndoabted  right,  in  the  ab- 
sence of  statutory  authority,  to  require  bonds  to 
secare  payment  of  labor  and  material  furnished 
in  the  progress  of  the  work.  City  et  ai.  v. 
Hindry,  40  Colo.  42,  90  Pac.  102&  11  L.  R.  A. 
(N.  SJ  1028;  Baker  v.  Bryan,  64  Iowa,  561,  21 
N.  W.  83;  Glencoe  Ume  &  Cement  Co.  t. 
Von  Phul,  133  Mo.  661,  34  S.  W.  843.  54  Am. 
St.  Rep.  605 ;  Devers  v.  Howard,  88  Mo.  App. 
258 ;  Am.  Surety  Co.  t.  Raeder,  15  Ohio  Cir. 
CL  R.  47;  Phila.  v.  Stewart,  195  Pa.  309,  43 
Atl.  1056:  Lyman  Lincoln,  38  Neb.  794,  57 
N.  W.  531;  Kaufmann  v.  Cooper,  46  Neb.  644, 
66  N.  W.  796;  State  ex  reL  Bartelt  t.  lAabea, 
19  Wash.  689,  64  Pac.  26." 

A  plea  of  ultra  vires,  as  a  general  rule. 
Is  not  allowed  to  prevail  wbere  it  will  not 
advance  Justice,  and  will  accomplish  a  legal 
wrong.  State  ex  reL  Bartelt  v.  Llebe^  19 
Wash.  689,  54  Pac.  26. 

A  bond  taken  from  a  contractor  by  tiie 
trustees  of  a  public  building.  In  terms  made 
for  the  benefit  of  materialmen,  needs  not  the 
authority  of  an  express  statute  to  be  avail- 
able to  the  beneficiaries.  Smltb  v.  Bowman, 
82  Utab.  83,  88  Pac  687,  9  li.  R.  A.  (N.  S.) 
880. 

An  express  statutory  authority  to  a  munic- 
ipal corporation  la  not  essential  to  the  valid- 
ity of  a  provision  or  condition  in  a  contract 
and  surety  bond  for  tbe  construction  of  a 
public  work,  for  the  payment  of  claims  for 
labor  and  materials,  so  as  to  enable  laborers 
and  materialmen  to  sue  upon  the  bond.  Doll 
y,  Crume,  41  Neb.  655,  59  N.  W.  806. 

A  general  authority  given  by  statute  to 
public  officers  or  bodies  to  contract  for  the 
construction  of  public  works  authorizes  the 
Insertion  In  a  ctmtract  for  such  works,  and 


In  a  bond  given  to  secure  the  iwrformance  of 
such  contract,  of  obligations  and  covenants 
binding  the  contractor  and  Ills  sureties  to  pay 
the  claims  for  labor  and  materlala.  United 
States  Gypsum  Co.  v.  Gleason,  135  Wis.  539, 
116  N.  W.  238,  17  U  R.  A.  (N.  S.)  906. 

It  clearly  appearing  that  the  petition  stat- 
ed a  good  cause  of  action,  and  that  the  an- 
swer did  not  set  up  any  legal  defense,  bad 
proper  motion  been  made,  Judgment  should 
h&ve  been  rendered  for  plaintiff  upon  the 
pleadings.  Long  v.  Shepard,  Kt  OU.  480^ 
130  Pac.  131. 

It  follows  tbat,  as  the  agreed  statement 
of  facts  fully  sustain  the  averments  of  the 
petition,  and  such  agreed  facts  do  not  show 
any  legal  defense  to  the  action,  the  court  did 
not  err  in  rendering  Judgmoit  tta  plalntUt 

This  cause  should  be  affirmed. 

PER  CURIAM.  Adopted  in  wholaw 


(U  OU.  Mi) 

UODEBN  WOODMEN  OF  AMEBIGA  ^ 
TERRY.    (Nou  6740.) 
(SuiveoM  Court  of  Oklahoma,   Deo.  21,  191&) 

(Byttabua  by  th4  CoifrtJ 
iNSUBAncx  ^=3780.  784— FBATKanAi.  BEErxFir 

SOCIETT— CHANQB  of  BeNEFICUST— AFPU- 

CATION — Con  sTBUcnoif . 

In  an  action  to  recover  upon  a  benefit  cer- 
tificate issued  by  defendant  to  B.,  defendant  an- 
swered, setting  up  tbat  B.'s  wife  had  been  the 
beneficiary  in  tbe  certificate  Issued  tt>  B.,  that 
on  July  17,  1912,  it  received  an  application, 
dated  July  9,  1912,  from  B.  asking  that  a  ben- 
efit certificate  be  issued  to  B.  uader  plan  6  ni 
defendant's  system  of  insurance,  that  hia  benefi- 
ciary \m  changed  from  bis  wife  to  plaintiff,  his 
sister,  and  that  a  new  certificate  issue  bearing 
date  July  15,  1912:  that  the  by-laws  of  tbe 
defendant  provided  for  change  of  beneficiary  at 
any  time  upon  application  oi  a  monber  In  good 
standing,  upon  payment  of  a  prescribed  fee  and 
surrender  of  or  waiver  of  oil  rights  under  the 
old  certificate ;  that  the  by-laws  further  provid- 
ed tbat  the  change  of  beneficiary  should  not  be- 
come effective  until  the  issue  of  a  new  certificate 
during  the  lifetime  of  tbe  member,  and  tbat  un- 
til the  issue  of  a  new  certificate  the  old  certifi- 
cate remained  in  full  force  and  effect;'  that, 
owing  to  the  volume  of  defendant's  bnsinesB,  B.'s 
application  was  not  acted  on  until  July  SO, 

1912,  when  a  new  certificate  with  plaintiff  oam- 
ed  as  beneficiary  was  issned:  that  B.  died  oa 
July  18,  1912;  that  in  1912  defendant  by  a  by- 
law changed  its  plan  of  insurance  and  provided 
for  seven  plans  of  insurance  from  wnich  its 
members  were  to  elect,  and  sent  out  blank 
forms  upon  which  such  election  was  to  be  ex- 

Sressed;  tbat  one  of  such  forms  was  used  by 
■.,  and  that  it  was  not  the  regular  form  of 
defendant  for  applications  for  change  of  boie- 
ficiary  ;  that  the  by-laws  of  defendant  provided 
that  benefit  certiScates  under  plan  6  should  not 
go*  into  effect  and  be  in  force  until  July  1, 1913. 
if  eld: 

(1)  That  under  the  by-laws  of  defendant  a 
member  in  good  standing  had  a  right  to  chai^ 
the  beneficiary  named  In  his  certificate  to  aif 
other  eligible  beneficiary  at  any  time  upon  oom* 

f lying  with  the  provinona  of  um  hy-lawa  of  d^ 
endant. 

(2)  That  tbe  fact  that  plan  6  of  defendant's 
inniirance  did  not  take  effect  until  January  1, 

1913,  did  not  affect  tbe  right  of  B.  to  have  a 
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present  cbaoge  In  beneGciary  in  tbe  certificate 
then  in  force,  and  that  the  application  made  by 
B.,  set  ont  in  the  answer  of  defendant,  wae  an 
application  for  a  present  chan|^  in  lieDeficiarj 
and  an  election  to  have  a  certificate  issued  un- 
der plan  6  when  such  plan  became  eBTective,  and 
it  became  tbe  duty  of  defendant  to  change  tbe 
tienefidary  of  B.  in  the  certificate  held  by  him 
then  in  force  at  once. 

(3)  That,  B.  having  made  application  in  due 
and  regular  form  for  a  change  of  beneficiary, 
and  faavinK  foUr  complied  with  tbe  prorlrioaa  of 
defendant^  by-laws,  and  such  appueation  bar* 
ing  been  regularly  received  by  defendant  during 
his  lifetime,  tbe  failure  of  defendant  to  perform 
tbe  mlDistertat  acts  of  recording  such  change 
of  beneficiary  and  iasQing  a  new  oertificBte 
■bowing  such  change  during  bis  lifetime  did  not 
defeat  tbe  change  of  beneficiary  applied  for,  but 
the  same  was,  by  reason  of  tbe  performance  of 
all  conditions  required  by  B.  oaring  bis  life- 
time, efledsd. 

(4)  That  tbe  setting  up  of  the  above  matters 
In  defendant's  answer  did  not  etate  a  defense, 
and  a  demurrer  thereto  was  properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  IS  1046,  19S0-1954;  Dee.  Dig.  «=» 
780,  7840 

Gommlsst<mer8*  Opinion,  Dlrisloii  Na  1. 
Brror  from  District  Court,  Okmulgee  Gonn- 
ty;  Wade  S.  Stonfleld,  Judge. 

Action  by  Cora  B.  Terry  against  the  Mod- 
em Woodmen  of  America.  A  demurrer  to 
defendant's  answer  was  sustained,  and  de- 
fendant brings  error.  Affirmed. 

Truman  Flantz,  of  Warsaw,  111.,  6ea  O. 
PerrtD,  of  Rock  Island,  III.,  and  Qeo.  U  Bow- 
man, of  Kingfisher,  for  plaintiff  In  error.  W. 
W.  Wood  and  W.  W.  Wltten,  both  of  Okmul- 
gee, for  defendant  In  error. 

KCMMONS,  C.  Defendant  in  error,  here- 
inafter styled  the  plaintiff,  commenced  this 
action  in  tbe  district  court  of  Okmulgee  coun- 
ty against  the  plaintiff  In  error,  hereinafter 
styled  the  defendant,  alleging  In  her  petition 
that  one  John  E,  Bobbltt,  the  brother  of 
plaintiff,  was  a  member  of  and  helld  a  benefit 
certificate  In  defendant  association,  that  said 
certificate,  at  the  request  of  the  Insured,  was 
made  payable  at  his  death  to  plaintiff,  th'bt 
Insnred  died  on  July  18,  1912,  the  plaintiff 
furnished  due  and  regular  proof  of  death  to 
tbe  defendant,  but  that  the  defendant  refus- 
ed payment  of  such  benefit  certificate,  and 
prayed  Judgment  for  $1,000.  The  defendant 
answered  this  petition,  denying  generally  the 
allegations  therein,  bat  admitting  tbe  incor- 
poration and  organization  of  the  defendant 
Defendant  In  such  answer  then  set  np  two 
affirmative  grounds  of  defense,  the  first  of 
which,  in  substance,  alleged:  That  John  D. 
Bobbltt  was  a  member  In  good  standing  of 
the  association,  and  had  been  such  member 
from  August  11,  1900.  That  in  1905  the  said 
John  E.  Bobbltt  changed  the  beneficiary  nam- 
ed In  his  benefit  certificate  from  his  mother, 
who  had  formerly  been  the  beneficiary,  to 
Anrene  C.  Bobbltt,  his  wife,  and  that  a  new 
certificate  was  Issued  by  defendant  naming 
eaid  Anrene  C.  Bobbltt  as  beneficiary.  That 
tbe  benefit  certificate  provided  that  It  vnHs 
subject  to  any  by-laws  of  the  defendant  ex< 


isting  at  tbe  time  it  was  issued,  and  to  any 
by-laws  that, thereafter  might  be  enacted,  and 
that  such  by-lawB  then  existing  and  there- 
after enacted  were  binding  upon  said  John 
E.  Bobbltt  and  his  beneficiary  or  l)eneficia- 
ries.  That  the  by-law  applicable  to  changes 
of  beneflciarles  at  the  time  of  tbe  death  of 
said  John  B.  Bobbltt  was  as  follows : 

"Ckanae  of  Bene/ioiariea—Ataigntnent  of  Ben- 
e/ft«.— If  a  member  in  good  standing  at  any  time 
desires  a  change  in  bis  beneficiary  or  beneficia- 
ries and  to  obtain  a  new  certificate,  he  shall  pay 
to  the  camp  clerk  a  fee  of  00  cents  and  deliver 
to  him  bis  benefit  certificate,  with  the  surrender 
clause  on  tbe  back  thereof  duly  filled  out  and 
executed  by  him,  deugnating  therein  tbe  change 
desired  in  the  benefidary  or  beneficiariea.  The 
execution  of  such  surrender  clause  by  the  neigh- 
bor shall  be  in  tbe  presence  of  the  clerk  of  his 
camp,  the  signature  of  the  member  thereto  may 
be  attested  by  the  jurat  or  acknowledgment  of 
any  person  authorized  by  law  to  administer 
oaths  and  take  acknowledgments,  and  tbe  same 
shall  be  forwarded  to  the  clerk  of  his  local 
camp.  The  local  clerk  shall  deposit  one-half  of 
said  fee  of  50  cents  In  the  general  fimd  of  the 
camp,  and,  forward  said  certificate,  with  said 
surrender,  clause  indorsed  thereon,  and  the  re- 
maining half  of  said  fee  to  the  Head  Clerk,  who 
shall  thereupon  Issue  a  new  benefit  certificate 
payable  to  the  beneficiary  or  beneficiaries  nam- 
ed in  said  surrender  clause,  depositing  the  fiw 
of  2S  cents  In  tbe  general  fund  of  tbe  society. 
No  change  in  the  designation  of  beneficiary  or 
beneficiariea  shall  be  effective  nntil  the  old  cer- 
tificate shall  have  been  delivered  to  tbe  Head 
Clerk  and  a  new  certificate  issued  during  tbe 
lifetime  of  the  member,  and  nntil  each  time  tbe 
old  certificate  shall  remain  in  force.  The  new 
beneficiary  or  beneficiaries  so  named  shall  be 
within  the  description  of  beneficiaries  contained 
in  section  45  hereof.  Any  attempt  by  a  mem- 
ber to  change  the  payee  or  the  benefits  of  his 
benefit  certificate  by  will  or  other  testamentary 
document,  contract,  agreement,  assignment,  or 
otherwise  than  by  strict  compliance  with  the 
provisions  of  this  section  relating  to  change  of 
beneficiary,  shall  be  absolutely  null  and  void. 
Any  agreement  entered  by  tbe  member,  by  the 
terms  of  wblcb  be  attenipts  to  fisaign  the  bene- 
fits agreed  to  t>e  paid  under  tbe  certificate,  or 
any  part  thereof,  to  any  other  person  or  persons 
than  the  beneficiary  or  beneficiaries  designated  In 
the  certificate,  shall  be  absolutely  void:  as 
shall  any  agreement  entered  into  by  wbicb  tbe 
member  agrees  not  to  change  his  benefidanr  ff 
be  afterwards  violates  such  agreement  and  ex- 
ercises his  right  to  any  time  before  death  change 
his  beneficiary." 

That  the  defendant  on  July  17,  1912,  re- 
ceived at  its  Head  Camp  at  Rock  Island,  111., 
an  application  from  John  E,  Bobbltt  for  ex- 
change of  benefit  certificate  and  an  election 
as  to  the  kind  of  benefit  certificate  desired, 
which  application  was  dated  July  9,  1912,  at 
Phippsburg,  Colo.  Tbe  said  application  re- 
quested that  said  benefit  certificate  in  the 
sum  of  $1,000,  payable  to  the  said  Aurene  C. 
Bobbltt,  be  canceled,  and  that  a  new  benefit 
certificate  be  Issued  In  Ueu  thereof  In  the 
same  amount  payable  to  plaintiff.  That  at 
the  time  said  application  was  received  at  the 
head  office  of  defendant  the  defendant  was 
receiving  great  numbers  of  applications  foi 
changes  In  beneficiaries  and  amounts  of  cer- 
tificates, and  sets  out  the  various  depart 
,  ments  and  the  routine  through  which  plain- 
tiff's appUcatlcm  passed  before  the  new  cap 
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tlflcate  was  finally  Issued,  and  tbat  a  new 
certlflcate  In  accordance  with  the  request  of 
JohD  E.  Bobbitt  was  not  issued  until  July  30, 
1912,  after  his  death.  That  the  plan  selected 
by  John  E.  Bobbitt,  known  as  plan  6  under 
the  by-laws  of  defendant,  could  not  go  Into 
force  and  effect  until  January  1,  1913.  That 
John  E.  Bobbitt  requested  in  said  application 
that  the  new  certificate  bear  date  July  15, 
1912,  and  that  because  of  such  by-law  as  to 
plan  6  selected  by  the  Insured  the  defendant 
was  not  bound  to  observe  such  request,  but 
that  the  benefit  certificate  requested  was  Is- 
sued by  it  on  July  30th  in  the  due  course  of 
bnsinesa 

For  a  second  affirmative  ground  for  de- 
fense defendants  allege  that  in  the  year  1912 
the  by-laws  of  defendant  were  so  ariaended 
as  to  provide  for  several  plans  of  Insarance, 
designated  as  plans  1  to  7,  inclusive;  that 
each  member  of  defendant  was  given  the 
privilege  of  selecting  which  plan  of  insurance 
he  desired  to  have;  that  under  the  by-laws 
plan  6  did  not  go  into  effect  and  become  op- 
erative until  January  1,  1913,  and  the  ben- 
efit certificate  thereunder  did  not  take  effect 
until  such  date;  that  defendant  prepared 
forms  of  application  to  be  used  by  its  mem- 
bers to  select  which  of  said  plans  from  1  to 
7  they  might  desire;  that  thereafter  an  ap- 
plication, dated  July  9,  1912,  at  FhlpiMiburg, 
Colo.,  by  the  Insured,  was  received  by  defend- 
ant at  Its  head  office  on  July  17,  1912;  that 
such  application  requested  that  a  new  certif- 
icate be  Issued  under  plan  6  to  the  insured 
payable  to  the  plaintiff,  and  requested  that 
such  certificate  bear  date  July  15,  1912 ;  that 
the  form  used  in  this  application  was  not  the 
regular  form  of  defendant  for  changes  in  ben- 
eficiaries; that  the  insured  died  on  July  18, 
1912 ;  and  that  the  benefit  certificate  payable 
to  plaintiff  as  requested  by  the  insured  was 
not  issued  by  defendant  until  July  30,  1912. 
The  plaintiff  Interposed  demorrers  to  each  of 
these  two  affirmative  defenses  set  up  In  the 
answer,  upon  the  ground  that  each  defense 
failed  to  state  facts  sufficient  to  constitute  a 
defense.  The  demurrers  were  sustained  by 
the  trial  court  The  defendant  excepted  to 
the  order  snstalnlng  the  demurrers,  and  ap- 
pealed to  this  court  to  review  such  order. 

That  part  of  the  section  of  the  by-laws 
pleaded  by  defendant  which  is  applicable  to 
the  questions  involved  In  this  case,  and  upon 
which  defendant  replies  for  a  reversal  of  the 
order  of  the  trial  court,  Is  as  follows: 

**No  change  in  the  designation  tA  beneficiary 
or  beneficiaries  shall  be  effective  until  the  old 
certificate  shall  have  been  dehvered  to  the  Head 
Clerk  and  a  new  certificate  issued  during  the 
lifetime  of  the  member  and  until  such  time  the 
old  certificate  shall  remain  in  force." 

It  is  the  contention  of  the  defendant  that 
the  court  erred  in  sustaining  the  demurrer 
of  plaintiff  because  It  Is  alleged  In  each  of 
the  defenses  demurred  to  that  no  new  certifi- 
cate changing  the  beneficiary  was  Issued  by 
defendant  during  the  lifetime  of  the  Insured. 
Defendant  contends  that  by  reason  thereof 


the  old  benefit  certificate,  of  which  Anrene  C 
Bobbitt  was  the  beneficiary,  still  remains  ta 
force,  and  that  no  valid  certificate  of  which 
plaintiff  was  the  beneficiary  was  ever  issued. 
Counsel  for  defendant  in  their  brief  exhaus- 
tively present  the  authorities  in  support  of 
their  view  of  this  case  as  to  the  change- of 
beneficiary.  On  the  other  hand,  counsel  for 
plaintiff  in  their  brief  present  a  great  array 
of  authorities  in  support  of  the  contention  of 
plaintiff  as  to  the  change  of  beneficiary. 
The  Issue  presented  for  this  court's  deter- 
mination requires  a  consideration  of  the  two 
lines  of  authorities  relied  upon  by  plaintiff 
and  by  defendant.  We  have  considered  care- 
fully the  authorities  presented  In  the  brlefri 
of  both  parties,  and  from  such  consideration 
and  from  what  Investigation  we  have  been 
able  to  make  we  have  reached  the  conclusion 
that,  while  the  authorities  seem  to  be,  and 
many  of  them  are,  In  absolute  conflict  as 
to  the  rule  of  law,  yet,  if  the  facts  in  each 
of  the  cases  are  con^dered,  the  apparent 
conflict  may  be  In  a  large  degree  minimized. 
We  think  It  Is  the  accepted  rule  of  law  that, 
where  the  by-laws  of  a  fraternal  beneficiary 
society,  such  as  the  defendant,  provide  the 
manner  In  which  a  change  of  beneficiary 
may  be  effected  by  a  member  of  the  society, 
the  method  so  provided  Is  binding  upon  the 
members,  and  Is  exclusive.  It  also  seems 
clear  that  the  members  of  such  fraternal 
beneficiary  society  have  an  absolute  right  at 
any  time,  while  in  good  standing,  to  change 
the  beneficiary  named  in  the  benefit  certlfl> 
cate,  provided  they  comply  with  the  rules 
prescribed  In  the  by-laws  of  the  society,  and 
the  beneficiary  selected  belongs  to  the  class 
which  Is  eligible.  It  is  also  true  that  the  so- 
ciety may  waive  any  informalities  or  irregn- 
lariUes  In  the  application  for  a  change  <tf 
beneficiary  during  the  lifetime  of  the  in- 
sured, but  that  after  the  death  of  the  in- 
sured the  society  has  no  power  to  waive  any 
of  such  provisions,  for  the  reason  that,  while 
the  beneficiary  in  a  certificate  of  fraternal 
insurance  during  the  lifetime  of  the  insured 
has  only  an  expectancy,  yet  on  the  death  of 
the  Insured  the  Interest  of  the  beneficiary 
named  In  the  certificate  becomes  at  once  m 
vested  right. 

There  seems  to  be  but  UtUe  controversy 
between  counsel  for  plaintiff  and  defendant 
upon  the  propositions  above  stated.  The  line 
of  cleavage  between  them  comes  in  their  ap- 
plication. On  behalf  of  plaintiff  It  is  con- 
tended that,  if  the  Insured  during  bis  life- 
time has  done  everything  which  the  by-laws 
of  the  society  reqnire  him  to  do  to  effect  a 
change  of  beneficiary,  and  there  011I7  re- 
mains to  be  performed  the  act  of  the  officers 
of  the  society  In  recording  such  change,  and 
making  the  certificate  showing  such  change, 
under  the  maxim  of  equity  that  equity  will 
regard  that  as  having  been  done  which  ought 
to  have  been  done,  the  courts  will  disregard 
the  failure  of  the  officers  of  the  society  to 
perform  the  ministerial  acts  necessaiy  to 
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.make  a  record  of  the  cbacge,  and  will  re- 
gard tbe  change  as  having  been  made  and 
as  effective.  On  the  other  hand,  coonsel  for 
defendant  contend  that  every  act  provided  for 
In  the  by-laws  both  on  the  part  of  the  In- 
sured and  of  the  society  must  have  been  per- 
formed during  the  lifetime  of  the  Insured,  or 
tbe  change  of  l>eneficlar7  will  not  be  efCected. 

The  question  presented  Is  one  of  some  dif- 
ficulty. On  the  one  hand,  the  Interests  of 
tbe  society  require  that  there  should  be  no 
Indeflnlteness  or  uncertainty  as  to  who  may 
be  the  beneficiary  entitled  to  receive  pay- 
ment of  benefits  provided  for  its  members, 
both  that  litigation  may  be  avoided,  and  that 
the  society  may  not  be  compelled  to  pay  tbe 
same  thing  twice.  On  the  other  hand  is  the 
right  of  the  member  to  designate  the  individ- 
ual who  shall  enjoy  after  his  death  tbe  bene- 
fits which  be  has  provided  by  his  member- 
ship in  the  society  and  his  payment  of  the 
dues  required.  One  of  the  most  cherished 
prlvllegea  of  civilized  society  Is  the  right  of 
the  individual  to  designate  who  shall  enjoy 
after  his  death  his  property  and  the  fruits 
of  his  industry  and  economy.  From  an  ex- 
amination of  tbe  authorities  cited  In  tbe 
brief  of  defendant  we  find  that,  while  in 
many  of  them  tbe  language  used  by  the  court 
In  determining  tbe  question  before  it  amply 
sustains  the  contention  of  defendant,  yet 
tliat  the  facts  in  each  of  the  cases  dted  are 
not  qolte  parallel  to  the  facts  pleaded  by 
defendant  in  this  case.  In  no  case  dted  by 
defendant  has  every  act  required  by  the  in- 
sured to  be  performed  been  done  during  his 
Ilfetlnie.  In  no  case  cited  bad  tbe  applica- 
tion for  a  change  of  beneficiary  been  receiv- 
ed at  the  chief  office  of  the  society  before  the 
death  of  the  insured.  We  think  the  fact 
that  in  this  case  the  aH>Ucation  of  John  £1. 
Bobbltt  was  received  by  tbe  defendant  while 
be  still  lived  is  the  controlling  factor  In  this 
case.  We  think  the  answer  discloses  that 
the  Insured  had  taken  every  step  required  of 
him  to  effect  a  ctiange  In  his  benefit  certifi- 
cate, and  also  a  change  in  the  beneficiary, 
and  that  his  application,  in  compliance  with 
tbe  by-lawB  of  the  defendant,  was  at  the 
head  office  of  defendant,  and  could  have  been 
acted  upon  during  his  lifetime. 

In  this  connecti<m  we  most  consider  the 
effect  of  the  allegations  contained  In  the  an- 
swer that  the  application  was  a  request  by 
the  insured  for  a  benefit  certificate  under 
plan  9,  and  that  the  by-laws  of  the  defend- 
ant provided  that  certificates  issued  under 
plan  6  should  not  be  effective  until  January 
Iflt,  following  tbe  receipt  of  such  application. 
The  defendant  does  not  attach  a  copy  of 
midi  application  to  its  answer,  bnt  in  both 
paragraphs  of  its  affirmative  defenses  It  is 
alleged  that  tlie  application  contained  a  re- 
qneat  that  the  name  of  tbe  beneficiary  be 
Changed  to  Gora  B.  Terry,  tbe  plaintiff,  and 
tbat  a  new  certificate  be  Issned  to  bear  date 
of  July  15,  1912.  It  Is  argued  by  plaintiff 
tbat  this  application  dionld  be  conBtrn»d  as 


an  application  for  a  change  of '  beneficiary 
under  the  plan  of  Insurance  tb«i  in  force  to 
take  effect  immediately,  and  for  a  change  to 
plan  6  as  soon  as  the  same  went  into  opera- 
tion. The  defendant  In  its  reply  brief  admits 
the  reasonableness  of  this  oontentlfm  in  the  - 
following  language: 

'Tbere  may  b«  some  force  in  defendant  in  er- 
ror's contention  that,  it  the  deceased  applied  (or 
a  change  in  beneficiarj,  and  tbe  change  In  plan 
could  not,  according  to  the  by-laws,  oecome  ef- 
fective until  January  1st  following,  that  it  then 
became  the  duty  of  plalntifF  in  error  to  comply 
with  tbe  request  for  change  In  beneficiary  as 
soon  as  It  could  do  bo,  and  later  change  the 
plan  of  insurance.  This  sounds  reasonable,  and 
IS,  in  fact,  what  this  plaintiff  in  error  tried  ■ 
to  do." 

We  agree  with  counsel  for  both  plaintiff 
and  defendant  that  the  reasonable  construc- 
tion of  the  application  made  by  tbe  Insured 
is  that  placed  upon  it  by  the  plaintiff.  Tbe 
insured  is  presumed  to  have  known  that  nn 
der  the  by-laws  plan  6  could  not  become 
effective  untU  January  1,  1813.  It  Is  also 
apparent  that  he  desired  to  make  an  im- 
mediate change  of  boieflciary.  So  that  the 
only  construction  to  be  placed  i^n  his  re- 
quest that  the  new  certificate  bear  date  July 
IG,  1912,  la  tbat  he  desdred  an  immediate 
change  of  boieficlary,  and  tbat  be  notified 
tbe  defradant  of  his  election  to  take  bis  In- 
surance under  plan  6  as  soon  as  such  plan 
became  operative.  This  eliminates  from  our 
consideration  the  question  of  the  various 
plana  of  insurance;  and  we  come  again  to 
the  main  point  at  issue,  whether  or  not  the 
change  of  benefidaxy  could  become  effective 
before  the  acttial  Issuance  of  a  new  benefit 
certificate  as  provided  in  the  by-laws.  We 
think  In  this  case  tbst  the  answer  of  de- 
fendant In  the  paragraptis  complained  of 
states  no  defense.  It  Is  clearly  stated  tbat 
a  snffldoit  application  for  change  of  bene- 
fidaxy was  received  byMt  during  the  lifetime 
of  the  Insured,  and  that  the  only  reason  that 
the  change  of  t>eneficlary  was  not  complete- 
ly effected  by  the  issuance  of  a  new  certifi- 
cate was  tbe  fact  that  the  office  force  of  de- 
fendant was  unable  to  transact  the  business 
which  was  coming  into  the  office.  We  do  not 
believe  the  defendant  can  plead  Its  own  lach- 
es as  a  defense.  If  the  defendant  could  de- 
lay 13  days  In  complying  with  the  request 
for  a  change  of  beneficiary,  and  make  such 
delay  a  defense,  it  might  wait  SO  days  or  60 
days,  and  such  defense  would  bo  equally 
available.  It  Is  a  trite  saying  to  speak  of 
the  uncertainty  of  life;  and  the  righto  of 
members  of  a  beneficiary  sodety,  in  view 
of  such  uncertolnty,  to  designate  the  indi- 
vidual whom  they  desire  to  benefit  by  their 
Insurance,  ought  not  to  be  made  to  depend 
upon  tbe  dtiays  of  the  clerical  force  of  the 
defendant.  In  John  Hancock  Mutual  Life 
Insurance  Ca  v.  White.  20  R.  I.  457,  40  Atl. 
6,  the  proceeds  of  a  life  insurance  policy  In 
which  the  assured  reserved  the  right  to 
change  tbe  beneficiary  with  the  consent  of 
the  company  were  decreed  to  (me  whom  the 
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aasared  bad  designated  b7  an  apprc^rlate 
paper  forwarded  to  the  company's  office, 
although,  owing  to  the  n^lect  of  the  com- 
pany, DO  attention  had  been  given  to  the  pa- 
per, and  DO  change  ever  recorded  In  Its 
books.  We  think  the  better  rale,  suppcvted 
by  the  weight  of  authority,  la  that,  where 
evct-ything  has  been  done  by  the  Insnred  to 
effect  a  change  of  beneficiary  which  Is  re- 
quired of  him  by  the  l^-laws,  and  the  ap- 
pUcatioD  for  the  change  has  been  received 
by  the  society  duzlDg  his  lifetime,  and  noth- 
ing remains  to  be  done  except  the  ministerial 
act  of  the  offloers  of  the  society  in  recording 
the  change  and  Issning  a  new  certificate,  the 
change  of  beneficiary  will  be  held  to  have 
been  ^ected,  even  ttiongb  the  officers  of  the 
society  may  not  have  performed  the  minis- 
terial acto  during  the  lifetime  of  the  Insured. 
Ancient  Or^  of  Gleaners  r.  Bury  (Mich.) 
84  U  B.  A.  (N.  S.)  277,  to  which  is  attached 
a  note  collating  the  authortUee  on  this  prop- 
(Mfltion;  Modem  Woodmen  of  America  t. 
Headle  (Vt)  note  in  L.  a  A.  (N.  S.)  IdlSA. 
681. 

We  therefore  condude  that  the  answer  of 
the  defmdant  !n  the  affirmatlTe  defenses 
pleaded  only  sets  up  the  fact  that  by  reason 
of  tbe  rush  of  business  they  were  delayed  In 
complying  with  the  request  of  the  Insured 
for  change  of  beneficiary,  and  that  th^ 
state  no  defense.  In  tbe  case  last  dted, 
Modem  Woodmen  of  America  t.  Headle,  it 
appeals  that  a  new  certificate  was  issued  by 
the  d^endant  in  this  case  within  12  minutes 
after  the  receipt  of  the  application  for 
change  of  beneficiary,  but  that  the  insured 
bad  died  before  tbe  receipt  ct  the  applica- 
tion. It  would  seem  from  that  case  that'no 
such  a  great  amount  of  "red  tape"  was  re- 
quired to  ^ect  the  change  of  beneficiary  as 
was  pleaded  In  this  case. 

We  think  tbe  court  below  was  right  in  sus- 
taining tbe  demurrer  ot  plaintiff,  and  that 
its  order  should  be  aflOrmed. 

FEB  GUBIAM.  Adopted  In  whola 

(49  Okl.  578)  = 

MACKET  et  aL  v.  CRUMP,  District  Jndge. 
(No.  7895.) 

(Supreme  Court  of  Oklahoma.   Dec.  21,  1915.) 
(Bvllabu*  fry  the  Court.) 

jTTDOn'  g-jH  —  DlBQCAUFICATIOn  —  **IHTBB> 
B8T"  in  lOTIOATION— TaXPATCB. 

In  a  suit  by  a  resident  taxpayer  of  a  county 
against  the  county  comtniiisioDera  and  others 
assailioK  for  fraud  tbe  validity  of  a  special  elec- 
tion, held  pursuant  to  a  resolution  of  the  board 
for  the  purpose  of  Bubmitting  to  the  qualified 
voters  of  a  county  a  proposition  of  whether  the 
board  shall  be  authorized  to  issue  negotiable  cou- 
pon bonds  in  the  sum  of  $100,000,  the  proceeds 
to  be  used  to  purchase  a  site  and  build  thereon  a 
courthouse  and  jail  for  said  county,  and  to  levy 
and  collect  a  tax  upon  all  taxable  property  there- 
in sufficient  to  pay  the  interest  and  principnl 
of  said  bonds  when  dae,  held,  that  the  interest 
of  a  district  judge,  a  resident  taxpayer  of  tlie 


county,  was  such  an  Interest,  wltUn  the  con- 
templation of  Bevlsed  Laws  1910,  {  6S12;  as 
will  disqualify  Mm  to  try  the  cause.  , 

[Ed.  Note.— For  other  cases,  see  JndgeiL  Gent. 
Dig.  St  203-207 ;  Dec  Dig.  ^3>44. 

For  other  defioitlMis,  see  Words  and  Fhrascsb 
Eirst  and  Second  Settee,  Intwest.] 

Original  application  for  writ  of  mandamoa 
by  T.  W.  Mackey  and  others  against  George 
O.  Crump,  as  District  Judge  of  the  Ninth  Ju- 
dicial District  of  tbe  State  of  Oklahoma. 
Writ  granted,  but  susi>ended  pending  a  rea- 
sonable time  to  be  given  the  Judge  to  certify 
bis  dlaquaUflcation. 

Horton  &  Smith,  of  McAlestw,  Jolin  W. 
Wilmott,  of  Wewoka,  and  Caleb  Cboate,  of 
Fotean,  for  petitionera.  J.  L.  Skinner  and 
F.  L.  Warren,  both  of  HoldenviUe,  W.  P. 
Langston,  of  Shawnee,  and  W.  T.  AngUn  and 
Hunter  Johnson,  both  oC  HoBdenvUle,  for 
sirandent. 

TURNEB,  X  This  la  an  original  applica- 
tion for  a  writ  of  mandamus.  The  record 
dlsdoses  that  on  October  12,  ISIS,  the  board 
of  county  commissioners  of  Hui^tas  county 
passed  a  resolution  <ffderbig  a  special  dee> 
tlon  held  In  said  county  aa  NoTonber  17, 
1915,  for  the  purpose  of  submittliv  to  the 
qualified  rotors  of  that  county  the  pnHKWitlon 
of  whether  the  board  should  be  authortzed  to 
issue  negotiable  coupon  bonds  of  the  county 
In  the  sum  of  $100,000,  to  bear  Interest  at  the 
rate  of  6  per  cent  per  annum  and  to  mn  ft>r 
25  years,  to  prorlde  funds  for  purcbasing  a 
site  and  building  thereon  a  courthonse  and 
Jail  for  said  county,  and  to  lery  and  collect 
a  tax  upon  all  tbe  taxable  property  In  Oie 
conn^.  In  addition  to  all  other  taxes,  snffl- 
dmt  to  pay  the  Interest  and  i^lnclpal  oa 
saU  bonds  when  due;  that  pnnnaxit  thereto 
the  board  called  said  election,  which  was 
held  on  November  17,  ISIS,  after  whidi  tlie 
hoard  canvassed  tbe  returns  and  altered  up- 
on Ite  records,  on  November  22, 1915,  a  redtal 
that  said  bonds  had  been  carried,  and  on  No- 
vember 27,  1916,  passed  a  rescdntion  far  the 
issuance  of  said  bonds,  ineacrfblng  tbe  form 
thereof,  and  providing  for  the  levying  and 
ctdlectlng  ot  an  annual  tax  in  addltlmi  to 
all  other  taxes  mxm  all  the  taxable  pn^mty 
In  said  county  sufficient  to  pay  the  Interest 
on  said  b<mds  and  provide  a  slnklns  fund  to 
pay  the  same  when  due ;  the  bmda  to  bear 
date  of  December  1, 1915,  and  to  become  due 
December  1,  1840;  On  December  7,  1915. 
came  T.  M.  Mackey  and  B<Mue  140  other  res- 
ident taxpaying  voters  of  the  county  and 
brought  suit  In  the  district  court  of  said 
county  against  the  county  conunlsslfHiers,  the 
county  treasurer,  the  county  attorney,  and 
tbe  county  electi<m  board  of  said  county 
(naming  them),  the  object  of  wbidi  was  to 
set  aside  said  election  for  fraud  and  illegality 
and  to  enjoin  the  Issue  and  sale  of  said 
bonds.  After  Issue  Joined  came  d^ieudanta^ 
and  moved  therein  that  Hon.  George  C 
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Crump,  the  regular  district  Judge,  who  pro- 
posed to  sit  in  judgment  in  said  came,  certi- 
fy his  disqualification  to  trj  the  same,  on 
the  ground  that  he  was  a  resident  of  that 
county  and  the  owner  ot  real  and  personal 
property  therein  which  would  be  subject  to 
the  special  tax,  if  levied,  for  the  payment  of 
said  bonds.  And  when  he  OTerniled  said  mo- 
tion and  refused  to  disqaallfy,  this  suit  was 
brought  by  the  relators  herein,  plaintUfs  in 
that  suit,  the  object  of  which  Is  to  reaulre 
him  80  to  do.  '  Whether  the  writ  should  run 
turns  upon  the  question  of  whether  the  judge, 
be  b^g  a  resident  of  the  county  and  -the 
owner  of  property  therein,  which  would  be 
subject  to  the  si>ecial  tax  InvolTed,  is  there- 
by disqualified  to  try  the  cause  on  account 
of  Interest  within  the  spirit  of  Rev.  Laws 
1910,  S  1^12,  which  reads: 

'^iii>  judge  of  any  court  of  record  shall  sit  in 
any  cause  or  proceeding  in  which  be  may  be  in* 
terestod,  or  in  the  renut  of  which  he  may  be  in- 
terwted.  •  •  ••• 

This  is  se<^n  2012  of  the  Compiled  Laws 
of  1900,  coDStmlng  which,  in  Lawt<m  Rapid 
Transit  By.  Co.  t.  City  pt  Lawton  et  aL.  81 
Okl.  468,  122  Paa  212,  In  the  syllabus,  we 
said: 

**In  a  proceediu  to  condemn  land,  pursuant 
to  chapter  15,  art  10,  and  sections  1370  to  1374, 
inclusive,  of  chapter  20,  art.  8,  Comp.  Laws 
1909,  the  interest  of  a  district  judge  as  a  resi- 
dent taxpayer  of  the  petittontng  municipality 
Is  not  such  an  'interesr  within  the  contempla- 
tion of  section  2012  of  said  statutes  aa  will  dis- 

aoalify  him  to  act  vpon  tiie  petition  and  try 
le  cause.** 

In  80  holding  we  followed  Los  Angeles  r. 
Pomeroy,  133  CaL  529,  65  Pac.  1049,  which 
construed  a  California  statute  substantially 
the  same  as  section  5812,  supra.  That  case 
cited  Oakland  v.  Oakland  Water  Front  Co., 
118  CaL  249,  60  Pac.  268,  and  Heyer  v.  San 
Diego,  121  CaL  102,  68  Pac.  434,  41  L.  R.  A. 
762,  66  Am.  St  Bep.  22,  which  we  said  mark- 
ed— 

**tbe  line  of  cleavage  between  those  cases  where 
tiie  interest  of  the  Jndge  is  direct  and  disqnalify- 
ing  and  indirect  and  not  so." 

Taming  to  the  San  Diego  Case,  snpra,  we 
find  it  tQ  be  directly  in  point  as  holding  the 
Jndgs  fat  qnestion  disqnallfied  for  Interest 
In  that  case  plaintiff,  a  taxpayer  of  the  city, 
brought  suit  against  the  tAty  and  a  certain 
watar- company,  the  object  of  which  was  to 
set  aside  as  fll^al  and  void  a  certain  con- 
tract between  tlie  dty  and  the  company,  in- 
TolTing  the  agpenditure  of  a  large  snm  of 
the  num^  of  the  dty,  to  be  obtained  by  the 
sale  Hi  its  bonds  and  to  enjoin  the  Issuance 
and  sale  of  the  bonds  to  can;  ont  the  con- 
tract The  bonds  had  been  Isaaed  at  a  spe- 
cial election  called  pursuant  to  an  ordinance 
ot  the  dty,  submitting  to  the  electors 'the 
proipositlon  of  Issuing  a  bonded  Indebtedness, 
the  same  as  here.  Before  the  trial  there  was 
presmted.a  motion  for  a  diange  ot  venue 
upon  the  ground  of  the  dlsqaaliflcatttm  of 
the  Jndge  In  whose  department  the  actlcHi 
was  poidlng.  In  stating  the  case,  the  court 
■aidi 


"The  affidavits  used  at  the  bearing  show  that 
the  judge  was  the  owner  of  real  property  situat- 
ed and  taxed  in  the  city  of  San  Diego  for  mu- 
nicipal purpoies,  and  taxable  for  the  payment 
of  a  bonded  Indebtedness,  such  as  that  the  va- 
lidity  of  which  is  a  question  in  the  caae.  It  also 
was  made  to  appear  that  the  issuance  of  the 
bonds  in  controversy  and  the  carrying  out  of 
the  contract  between  the  city  and  the  defend- 
ant water  company  would  necessitate  a  special 
tax  for  40  years,  and  directly  affect  the  value  of 
all  real  property  subject  to  It  Uimn  the  other 
band,  a  determination  that  the  contract  and 
proceedings  were  illegal  would  result  In  a  de* 
cree  enjoining  the  issuance  of  the  bonds,  and  re- 
lieve all  property  within  the  municipality  from 
the  burden  of  the  bond  redeo^tion  tax.  The 
trial  judge  concluded  that  he  was  not  disquali- 
fied, refused  to  grant  the  motion,  and  retained 
the  action.  From  this  ruling  and  order  the  San 
Diego  Water  Company  and  certain  interveners 
prosecuted  their  appeals. 

"By  section  170  of  the  Code  at  Civil  Procedure  ■ 
it  is  provided  that  no  justice,  judge,  or  justice 
of  the  peace  shall  sit  or  act  In  any  action  or  pn>< 
ceedlng  to  which  he  is  a  party,  or  In  vhidh  be  is 
interested." 

After  reviewing  the  authorities  at  length 
in  arriving  at  the  conclusion  that  the  Judge 
was  disqualified,  the  court  said : 

"The  disgaalification  does  not  spring  from 
the  fact  that  the  judge  Is  a  citueu.  inhabitant, 
and  taxpayer  of  the  city  of  San  Diego,  nor  yet 
from  the  fact  that  the  municipality  i»  a  party 
litigant  in  the  action.  It  ariaea  from  the  cir- 
cumstance that  he  owns  property  within  the 
city  which  may  or  may  not  be  liable  for  the  bnr- 
den  ot  a  specul  tax  for  the  period  of  40  years, 
as  he  shall  decide.  Tba  ▼alidity  of  this  Uz  la 
directly  called  in  question.  The  judge  himself^ 
under  the  drcumstanoes  shown,  could  have  in- 
stituted as  plaintiff  this  identical  action.  *  •  • 
The  jodgment  which  be  renders  in  the  case  will 
be  binduig  upon  his  rights  and  his  property. 
His  interest  Is  In  the  outcome  of  the  litlKation* 
and  it  is  a  direct,  measurable,  pecuniary  Intw* 
est," 

— and  ordered  that  the  case  be  reversed. 

In  SUte  T.  CaU,  41  Fla.  442,  26  South.  1014, 
79  Am.  St.  Bep.  189,  the  Jndge  of  a  certain  . 
circuit  in  the  state  had  theretofore  adjudged 
himself  disqualified  to  preside  In  a  certain 
case  pending  In  a  certain  court  on  his  circuit 
and  the  instant  case  was  an  original  pro- 
ceeding In  mandamus  to  require  him  to  va- 
cate the  order  of  disqualification  and  pro- 
ceed with  the  trial  of  the  cause.  In  the  ap* 
plication  it  aiq;>eared  that  on  June  20,  1809, 
an  election  was  hdd  in  the  dty  of  Jackson- 
ville 

"to  determine  whether  the  city  should  be  a 
school  subdivision,  for  the  election  of  trustees 
therefor,  and  to  determine  the  millage  to  be  aa* 
sessed  and  collected  on  the  property  in  the  dis- 
trict" 

It  farther  appeared  that  three  certain  per- 
sons dalmed  to  have  been  elected  trustees 
at  said  election,  and  had  prepared  an  itemis- 
ed estimate  showing  the  amount  of  money  re- 
quired for  necessary  sduml  purposes  In  said 
district,  and  had  dnly  filed  It  with  the  board 
of  county  commissioners,  with  a  written  re- 
quest that  the  board  levy  and  have  collected 
on  the  taxable  property  In  said  d^  a  special 
sdiool  tax  of  a  certain  nomber  oC  milla  for 
tliat  year.  It  also  a^^^eared  that  a  certain 
registered  voter  and  taxpayer  bad  brooiPit 
a  salt  against  the  board,  alleging  that  said 
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election  was  Told  for  certain  reasons,  and 
seeking  to  restrain  the  levy  on  the  property 
of  the  taxpayers  of  the  dty,  and  that  It  was 
In  this  suit  the  Judge  held  himself  disquali- 
fied, because  he  was  the  owner  of  certain 
real  estate  situated  in  said  city  subject  to 
taxation.  The  pertinent  part  of  the  govern- 
ing statute  read: 

"  •  •  *  No  judge  of  any  court  shall  ait  or 
preside  In  any  clause  to  which  he  is  a  inrty  or 
ID  which  he  is  interested." 

After  directing  attention  to  a  former  de- 
cision of  the  court  in  which  the  statute  was 
construed  to  reqtilre  an  immediate  interest  on 
the  part  of  the  Judge  on  the  Issue  in  question 
4n  order  to  disqualify  him,  and  that  a  re- 
mote, uncertain,  or  speculative  interest  was 
not  sufficient  so  to  do,  the  court  said : 

"The  disqualifying  Interest  must  be  a  pecuni- 
ary or  property  interest  In  the  action  or  its 
results.  Sauls  v.  Freemau,  24  Fla.  209,  4  South. 
52&,  12  Am.  St  Rep.  190.  Other  courts  have 
entertained  the  view  that,  under  cocstitutional 
and  statutory  provisions  declaring  the  disquali- 
fication of  the  pudge  when  iotereated  in  a  cause, 
the  disqualifymg  interest  must  be  pecuniary, 
immediate,  and  certain.  Austin  v.  Nalle,  So 
Tex.  520,  22  S.  W.  668  [960] :  Dallas  v.  Pea- 
cock. 89  Tex.  58,  38  S.  W.  220;  Oakland  v. 
Oakland  Water  Front  Co.,  118  Cal.  249,  SO  Pat 
268;  Meyer  v.  San  Diego.  121  Cal.  102,  53  Pac. 
434  [41  U  S.  A.  762]  66  Am.  St  Rep.  22.  The 
distinction  drawn  in  these  cases  goes  to  the  ex- 
tent that  when  a  soit  is  instituted  against  a 
county  or  municipal  corporation  to  establish  a 
liability,  such  as  a  suit  to  obtain  a  judgment  for 
damages  or  liability  against  the  corporation,  tbe 
judge,  though  a  taxpayer  of  the  county  or  mu- 
nicipality, is  not  disqualiSed  to  sit  in  the  trial 
of  the  cause,  as  his  interest  is  not  direct  or  cer- 
tain. But  when  the  suit  is  instituted  to  restrain 
tbe  collection  of  a  tax  fixed  and  ascertained, 
and  resting  upon  the  taxable  property  of  a  coun- 
ty or  municipal  corporation,  then  the  judge  who 
owns  taxable  property  in  the  county  or  corpo- 
ration would  be  disqualified  as  having  a  direct 
interest  in  the  result  of  the  litigation  before 
liim.  •  •  •  , 

"It  is  evident  that  Judge  Call  was  directly 
interested  In  the  result  of  the  salt  instituted  be- 
fore him  by  Hart,  as  a  successful  termination 
of  it  in  the  latter's  favor  will  directl;r  relieve 
the  judge's  property  situated  in  the  district  of 
its  proportion  of  the  three-mill  tax  sought  to  be 
enjoined.  Tbe  suit  was  to  declare  the  election 
establishing  tbe  school  sabdlviaion  Illegal,  and 
to  restrain  the  assessment  and  collection  of  any 
portion  of  the  three-mill  tax  on  any  portion  of 
the  property  of  tbe  district  The  judge's  prop- 
er^ interest  in  tbe  district  was  common  with 
that  of  complainant  Hart  and  aU  othw  taxpay- 
ers therein" 

^— and,  after  holding  that  the  Judge  had  prop- 
erly held  himself  disqaallfled  to  try  tbe  case, 
ordered  that  the  peremptory  writ  of  man- 
damns  be  denied.  And  In  Clf7  of  Grafton  t. 
Holt.  68  W.  Ya.  182,  62  S.  B.  21.  in  the  head- 
note.  It  Is  said: 

"A  Judge  who  is  a  consumer  of  water  from 
waterworks  owned  by  a  city  is  disqualified  to 
hear  and  determine  a  suit  In  equity,  brought  hy 
consumers  of  water  in  behalf  of  themselves  and 
of  all  other  .persons  in  the  same  situation,  to  en- 
join tl^e  city  from  Increasing  the  water  rates." 

This  case  is  also  reported  in  6  Ann.  Gas. 
403,  with  an  exhaustive  note  thereto. 
For  the  reason  that  we  know  the  precise 


amount,  In  any  one  year,  of  the  Judge's  pe- 
cuniary liability  Is  so  direct  and  certain  as 
to  be  susceptible  of  mathematical  demon* 
stration  In  tbe  event  the  election  should  be 
held  valid  and  the  tax  sustained,  and  that 
such  liability  would  be  avoided  in  the  event 
the  election  should  be  held  Illegal  and  set 
aside  and  the  Issuance  of  the  bonds  enjoined, 
as  prayed,  we  are  of  opinion  that  he  Is  so 
Interested  Id  the  cause  as  to  be  disqualified 
under  the  statute,  and  the  writ  should  run. 
But  the  writ  will  not  be  ordered  to  run  pend- 
ing a  reasonable  time  to  be  given  tbe  judge 
in  question  to  certify  bis  dlsquallflcatlon  as 
provided  by  law.  All  the  Jnstloet  conenr. 


(»  oki.  im 

ATCHISON,  T.  &  S.  P.  RT.  CO.  t.  PENTON. 

ATCHISON,  T.  A  S.  F.  RY.  CO.  at  aL  T. 
SAMEL 

(Nos.  4833,  4832.) 

(Supreme  Court  of  Oklahoma.   Dee.  21,  iSlS4 

(BfJtdbiu  by  th«  OourU) 

1.  Appul  ahd  Ebkob  «s>334  —  Deaib  or 
Pabtt  Pbhdikq  Apfxait— Failctb  to  Bi- 

TIVK  ASATXICENT  OF  JDDOICEKT. 

Where  an  appeal  has  been  dismissed  by  the 
Supreme  Court  upon  the  ground  that  the  plain- 
tiff in  error  died  during  tbe  pendency  of  the  ap- 
peal and  before  the  submission  thereof,  tbe  cause 
not  having  been  revived  during  the  time  allowed 
therefor  by  etatats,  tbe  Judgment  appealed  from 
abates. 

VEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1848, 1851-1863;  Dee.  Dig. 

«S=»334.1 

2.  Justices  or  thb  Peack  ^9101  —  Am*i. 
Bond  —  Rigbt  or  Action  —  Abatbukiit  — 
Death  or  Pabtt. 

The  plaintiff  having  obtained  a  Judgment  la 
the  justice  court  and  the  defendant  appealing 
from  such  judgment  to  the  county  coart  in  which 
court  judgment  in  tbe  same  amount  is  again  ren- 
dered in  favor  of  the  plaintiff  and  against  the  de- 
fendant, the  defendant  duly  perfecting  its  appeal 
to  the  Snpreme  Court,  and  thereafter,  but  beicoe 
submisdon  of  tbe  said  aiipeal,  tbe  appellee  dies 
and  no  revivor  Is  bad  within  the  time  allowed 
therefor  by  statute,  the  cause  of  action  abates, 
and  the  judgment  appealed  from  is  exttngnished, 
so  that  no  action  can  be  maintained  by  the  bciia 
or  legal  representatives  of  the  deceased  to  recov- 
er upon  the  bond  given  by  the  defendant  on  ap- 
peal from  the  justice  court  to  the  county  court 
[Ed.  Not& — For  other  cases,  see  Justices  of 
tbe  Peace,  Coit  Dig,  H  7S5-7B0;  Dee.  Dig. 

«=9l»l.] 

8.  Appeal  and  Ekbob  ^>1231— Svpbubdbu 

Bon  d— Ab  atbuent. 

Where  the  appellee  dies  while  an  appeal  to 
the  Supreme  Court  is  pending,  but  befbte  snb- 
mission  of  the  cause  in  said  court,  and  no  sug- 
gestion of  his  death  nor  motion  to  revive  is  filed 
by  legal  representative  of  such  person  within  the 
year  next  following  bis  death,  and  thereafter  ap- 
pellant suggests  the  death  of  appellee  and  af- 
ters to  consent  to  revivor,  such  offer  not  being 
accepted  by  the  legal  representative  of  the  de- 
ceased and  the  Snpreme  Court  dismissing  the  ap- 
peal on  motion  of  tbe  legal  representative  of 
the  deceased  upon  the  ground  that  no  revivor 
was  had  within  the  time  allowed  by  law,  AeM, 
that  the  appellant  and  anretiea  on  the  aopase- 
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deas  bond  were  not  liable  In  an  action  b7  such 
legal  representative  to  recover  on  said  bond. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
^or^  Ocnt  Dig.  H  4761,  4762;  Dea  1H«.  ^ 

Commissioners*  Opinion,  Division  No.  6. 
Braor  from  Counly  Ctnut,  Eay  County; 
Claade  Duval,  Judge. 

Action  1)7  George  S.  Fenton  against  the 
Atchison,  Topeka  &  Santa  T6  Railway  Com- 
pany. Judgment  for  plainUff.  On  death 
of  plalotlff  appeal  by  defendant  was 
dlsmlasBd  and  Laura  J.  Fenton,  ad- 
ministratrix of  the  estate  of  Geoi^  S. 
Fenton,  deceased  was  substituted  as  plain- 
tiff, and  action  by  ttie  admlnistratriz  agiOnst 
the  Atchison,  Topeka  &  Santa  V6  Hallway 
Company  and  others.  From  adverse  Judg- 
m^ts,  defendants  brliv  error.  Reversed 
and  remanded. 

Cottlngham  &  Hayes,  George  M.  Green, 
and  Cbaa.  H.  Woods,  all  of  Oklahoma  City, 
and  Sam  K.  SuUivaa,  of  Newkirk,  for  plaln- 
tUfs  In  error.  W.  8.  Cllne  and  EL  U  Cllne, 
both  of  Newkirk,  for  dtfendant  In  ermr. 

CROW,  C.  The  original  cause  of  action 
out  of  which  these  two  appeals  arose  was 
commenced  by  George  S.  Fenton  In  the  just- 
ice court  of  Cay  county  on  April  23,  1909, 
to  recover  the  sum  of  |100  for  the  alleged 
ne^gent  killing  of  a  horse  by  the  defend- 
ant railway  company.  A  Judgment  was 
obtained  by  the  plaintiff,  and  the  defendant 
duly  perfected  its  appeal  to  the  county  court. 
The  plaintiff  obtaining  Judgment  in  the  coun- 
ty court,  the  defendant  In  due  time  perfected 
Its  appeal  to  the  Supreme  Court  of  this 
state,  by  filing  In  said  court  on  April  18, 
1910,  its  petition  in  error  with  case-made 
attached.  Said  appeal  remained  pending 
In  the  Supreme  Court  until  April  9,  1912, 
upon  which  date  the  court  ordered  the  dis- 
missal of  the  appeal  for  the  reason  that  the 
defendant  In  error,  George  S.  Fenton,  had 
died  on  September  10.  1010,  and  the  time 
allowed  for  reviving  the  cause  had  elapsed. 
The  opinion  of  the  court  dismissing  the  ap- 
peal Is  reported  In  32  OkL  614.  123  Pac.  169. 
On  May  31,  1912,  a  motion  was  filed  In  said 
cause  In  the  county  court  of  Kay  county  by 
counsel  for  Laura  J.  Fenton,  administra- 
trix of  the  estate  of  George  S.  Fenton,  de- 
ceased, suggesting  the  death  of  the  said 
George  >&.  Fenton  and  praying  that  said 
Laura  3.  Fenton,  admln&rtxatrtx,  be  substi- 
tuted as  plaintlfl  in  said  action,  and  that 
-Judgment  be  rendered  In  her  behalf  as  ad- 
ministratrix against  the  said  defendant  as 
rendered  In  the  original  action.  Objections 
to  said  motioii  wer6  duly  filed  by  the  defend- 
ant railway  company,  setting  out  the  fact 
that  the  year  permitted  for  revivor  had  long' 
since  elapsed,  and  alleging  that  said  judg- 
ment was  therefore  v<dd  and  could  not  be 
revived.   These  ohjectlona  were  ovemiled 


by  the  court,  and  a  Judgment  rendered  in 
favor  of  the  said  Laura  J.  Fenton,  admlnlo- 
tratrlx,  In  the  same  amount  as  was  originally 
obtained  by  the  deceased,  George  S.  Fenton, 
being  the  sum  of  $100  and  costs  of  the  ac- 
tion. The  railway  company  duly  perfected 
Its  appeal  from  said  order  and  Judgmoit  ot 
the  county  court  of  Kay  county,  which  was 
given  number  In  this  court  of  4833. 

.[1]  It  1b  well  settled  that  under  the  com- 
mon law  no  cause  of  action  survived  after 
the  death  of  the  plaintiff,  whether  such  death 
occurred  before  cff  after  Judgmmt  There- 
fore the  only  way  In  which  a  cause  of  ac- 
tion m  a  Judj^nt  may  be  made  effective 
after  the  death  ot  the  plaintiff  who  obtained 
the  same  is  by  a  compliance  wiCb  the  statutes 
covering  such  cases.  Our  statutes  inrovlde 
that  an  order  to  revive  an  action  without 
the  consent  of  the  defendant  shall  be  made 
within  one  year  from  the  time  "it  could  have 
been  first  made."  Bev.  Laws  1910,  I  GSBBSi 
WUaon'a  Statutes,  i  4624.  The  right  to 
revive  this  cause  of  action  was  passed  upcm 
by  this  court  In  ttie  case  of  A.,  T.  &  8.  F.  v. 
Fenton,  82  OkL  «14,  123  Fac.  160,  and  is 
therefore  res  Judicata.  In  omnectkm  with 
the  suggestion  of  the  death  of  the  defoid- 
ant  in  error,  George  S.  Fraton,  iwlor  to  the 
dismissal  of  said  appeal,  the  plaintiff  in  enor 
offered  its  consent  to  the  revivor  at  that 
time.  The  attorney  for  the  administratrix  of 
the  deceased,  Ignoring  the  offer  to  consent 
to  revivor,  filed  his  motion  to  dismiss  upon 
the  grounds  that  the  period  of  time  for  re- 
vivor had  elapsed.  The  Supreme  Court 
sustained  the  motitxi  upon  that  ground  and 
dismissed  the  appeal.  This  issue  having 
thus  been  disposed  of  finally,  did  the  county 
court  of  Kay  county  have  Jurisdiction  to  re- 
vive the  Judgment  In  that  court? 

After  the  death  ol  George  S.  Fenton  the 
Judgment  obtained  by  him  in  the  county  court 
of  Kay  county  became  dormant,  and  the 
appeal  from  said  Judgment  was  In  the  same 
condition.  Ttie  order  of  the  Supreme  Court 
dismissing  the  appeal  fixed  the  status  of  the 
judgment  In  the  county  court  from  which 
said  appeal  was  taken.  The  period  of  the 
dormancy  of  said  Judgment  in  the  county 
court  was  thereby  ended,  the  cause  abated, 
and  the  judgment  formerly  rendered  was 
completely  extinguished.  In  2  Freeman  on 
Judgments  (4th  Ed,)  par.  432,  the  author 
says: 

"I^  howerar,  the  right  to  issue  execution  has 
been  l<Mt  from  lapse  of  time  or  the  inaction  of 
t^e  plaintiff  who  also  lost  all  means  of  reviving 
his  judgment  so  as  to  become  entitled  to  execa- 
tion  thereon.  It  baa  been  held  that  the  judg- 
ment Is  so  far  extinguisbed  that  it  cannot  sap- 
port  an  action  thereon." 

In  the  United  States  CSrcnlt  Court  of  Ap- 
'peals,  in  the  case  of  Dempsey  v.  Oswego 
Twp.,  2  C.  a  A  110,  113,  61  Fed.  97,  09, 
it  vas  said: 

"Where  a  judgment  has  been  permitted  to  be- 
come dormant  by  neiflect  of  the  creditor  to  issue 
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tbe  proper  writ  for  five  years,  and  no  applica- 
tion nnr  motion  to  revive  Is  made,  or  suit  apon 
the  jadgment  brought,  within  one  year  after 
the  expiration  of  the  five  years,  tba  Supreme 
Court  of  Kansas  has  uniformly  held  that-  the 
jodsment  becomes,  not  only  dormant,  but  dead, 
ano  no  salt  can  be  maintained  upon  IL" 

It  Is  therefore  apparent  tbat  the  Judgmokt 
formerly  obtained  by  the  deceased  In  the 
county  ooort  of  Kay  county  was  Just  as  dead 
as  the  horse  whose  demise  was  the  cause  of 
80  much  UUgatlon.  This  horse  whose  candle 
of  life  was  snuffed  out  by  tbe  appellant  rail- 
way company  has  the  distinction  of  being  the 
only  horse  who,  having  died  only  onoe,  has 
his  memory  perpetuated  In  the  records  of 
three  appeals  to  the  Supreme  Court  of  this 
state.  Indeed  we  may  say,  as  In  the  aiident 
epitaph,  he  is  "gone  but  not  forgotten."  We 
are  of  the  opinion  that  the  county  court  of 
Kay  county  .had  no  more  power  to  revive 
the  Judgment  in  that  court,  substituting  the 
legal  representative  of  the  deceased  as  party 
plaintiff  therein,  than  he  was  able  to  Inject 
new  life  into  the  whitening  bones  of  the 
horse  whose  untimely  death  occurred  more 
than  six  years  ago.  The  county  court  had 
no  Jurisdiction  to  take  any  action  based  upon 
said  Judgment,  and  had  no  authority  to  sub- 
stitute the  administratrix  of  the  deceased  as 
plaintiff  In  said  cause,  or  to  render  any  Judg- 
ment therein,  except  to  comply  with  the  terms 
of  the  mandate  of  the  Supreme  Court  in  dis- 
missing the  appeaL  Glazier  r.  Heneybuss, 
19  Obi.  816,  91  Pac,  872;  Hester  t.  Gilbert, 
13  Okl.  400,  143  Pac.  180 ;  SmaUey  t.  Bowl- 
ing, 64  Kan.  818,  68  Paa  630. 

[2]  The  second  appeal  herein  to  be  consid- 
ered Is  from  a  Judgment  obtained  by  Laura 
J.  -Fenton,  administratrix  of  the  estate  of 
George  S.  Fenton  on  the  appeal  bond  given 
by  the  railway  company  in  perfecting  its  ap- 
peal f  r<nn  the  original  Judgment  obtained  in 
the  Justice  court,  and  also  on  the  supersedeas 
bond  given  on  the  appeal  from,  the  county 
court  to  the  Supreme  Court  She  commenced 
ber  action  on  May  2S,  1912,  and  on  August 
27,  1912,  the  court  sustained  her  motion  for 
Judgment  on  the  pleadings,  and  rendered 
Judgment  in  her  favor  against  the  defendant 
railway  company  and  the  sureties  on  the 
appeal  bond  from  the  Justice  court  to  the 
county  court  of  Kay  county  in  the  sum  of 
f  155J26  and  costs  of  action,  and  execution  was 
ordered,  l^e  defendant's  motion  for  a  new 
trial  having  been  overruled.  It  perfected  its 
appeal  to  tbls  court  on  February  25,  1013, 
and  said  appeal  was  numbered  4832.  The 
only  question  to  be  determined  In  this  case  is 
whether  or  not  the  plaintiff  Laura  J.  Fenton, 
administratrix,  was  entitled  to  Judgment  on 
the  pleadings;  the  facts  as  hereinbefore  set 
out  being  admitted  by  the  pleadings. 

The  defendant  in  error  in  her  brief  insUts 
that  the  Judgment  in  the  county  court,  even 
if  dormant  at  the  time  the  action  on  the  ap- 
peal t|ond  was  commenced,  was  sufficient  to 
entitle  her  to  the  Judgment  rendered  in  her 
favor.   Whether  thU  propositioa  be  correct 


or  not,  tt  Is  not  U»  Issue  preseidsd  for  our 
consideration  hen.  It  Is  evident  from  the 
record  as  here  presmted  that  at  the  time 
of  tbe  attempted  rerivor  of  tbe  Judgment  in 
the  coun^  court  tbe  time  allowed  by  statute 
for  such  proceedings  bad  l<atg  since  passed. 
When  the  Supreme  Court  dismissed  tbe  orig- 
inal appeal,  the  Judgment  appealed  from 
abated  and  became  absolutely  Infective  for 
any  purpose.  In  the  case  of  Hester  t.  Gil- 
bert, supra,  the  court  said: 

"We  are  of  tbe  opinion  that  under  aections 
S202  and  S203.  Revised  Laws  1910,  unless  the 
cause  is  revived  within  one  year  after  the  death 
of  the  sole  plaintiS  or  defendant,  exc^t  by  con- 
sent of  the  represmtativeB  or  successors,  said  ae- 
Uon  abates." 

This  Judgment  having  passed  through  tbe 
period  of  dormancy  without  revivor  being 
had.  at  the  end  of  that  period  the  Judgment 
was  extinguished.  The  Judgment  having 
been  thus  extinguished,  could  tbe  plaintiff 
recover  on  the  appeal  bond  from  the  Jostice 
court?  According  to  tbe  terms  of  the  bond 
glv^  by  the  railway  company  on  Us  appeal 
from  the  Justice  to  the  conn^  court,  tbe 
railway  company— 

"as  principal  and  J.  W.  McNeal  and  A.  A. 
Gist,  as  sureties,  are  held  and  are  firmly  bound 
unto  above-named  plaintiff  in  tiie  sum  of  $300.- 
00,  that  said  defendant  will  prosecute  his  appeal 
to  effect  and  without  any  annecesssry  delay  and 
will  pay  any  judKment  and  costs  which  waj  be 
rendered  against  him  on  said  appeaL" 

By  tbe  terms  of  the  bond  tbe  defendant  and 
its  sureties  were  bound  to  pay  whatever 
amount  was  necessary  to  satisfy  any  Judg< 
ment  and  costs  rendered  against  it  on  said 
appeal.  When  the  Judgment  abated  the  lia- 
bility of  the  defendant  and  its  sureties  was 
thereby  terminated.  Before  there  conld  be 
a  liability  on  the  appeal  bond,  tbe  appellee 
or  his  legal  representative  must  have  a  valid, 
subsisting,  and  unsatisfied  Judgment  against 
the  appellant  There  being  no  valid,  subsist- 
ing, and  unsatisfied  Judgment  in  favor  of  the 
appellee  or  his  legal  representative,  there 
could  be  no  recovery  on  the  bond  given  on 
appeal  from  Justice  court  to  county  ooort. 
The  Supreme  Court  of  Virginia  in  a  similar 
case,  that  of  Nelson  v.  Anderson,  2  Call  (Ta.) 
287,  says  In  the  syllabus  thereof: 

"M.  appeals  from  a  Judgment  obtained  aninst 
him  by  A.  in  the  county  court;  N.  jtdna  BI.  in 
the  appeal  bond ;  then  M.  dies  and  appeal  abates 
without  being  revived.  N.  Is  exonerated." 

When  the  cause  of  action  and  Judgment 
therein  abated  at  the  expiratlot  of  the  period 
within  which  It  might  have  been  reviv^  the 
defendant  and  its  sureties  on  the  appeal  bond 
were  as  completely  relieved  from  any  further 
liability  as  if  the  Judgment  and  costs  has 
been  imld  in  fulL 

[3]  With  reference  to  the  action  to  recover 
an  the  supersedeas  bond,  we  deem  it  only  nec- 
essary to  observe  that  the  dismissal  of  the 
aiv>eal  could  have  no  effect  upcm  tbe  Judg- 
ment obtained  by  deceased  in  the  county 
court,  but  left  said  Judgment  In  tbe  conditloD 
in  which  it  then  was.  There  bad  been  no  re> 
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viTor  of  the  Judgiaent  In  the  county  conrt 
within  the.  time  allowed  by  law,  and,  there 
being  no  "unavoidable  reasons"  why  the  re- 
Tlror  was  not  made  within  that  period,  ttie 
Judgment  abated,  as  has  been  heretofore  said. 
The  dismissal  of  the  appeal,  therefore,  left 
the  defendant  In  error  with  a  dtod  Judgment 
upon  which  no  action  could  be  foiuded; 
hence  there  could  be  no  liability  under  the 
■upersedeas  bond. 

We,  therefore,  recommend  that  the  Judg- 
ments of  the  county  court  of  Kay  county, 
from  which  both  of  the  appeals  herein  were 
taken,  be  reversed,  and  the  causes  remand- 
ed, for  action  consistent  witb  this  i^rinlon. 

PER  CURIAM.  Adopted  In  whola. 

(49  ou.  m)  '  ' 

OAIN  T.  KING.    (Ka  608L) 
(Supremo  Court  of  OklahDnia.   Dec.  2U  1916.) 

(ByUttbut  by  the  CourtJ 

Appkal  aud  Ebbob  ^9668  —  Cas^-Madb— 
SioniRO  AND  SETTUna— Jttdox  Pbo  Tbic- 
fobe. 

A  judge  pro  tempore  may  la  a  caw  tried 
before  him  at  any  time  within  siic  moutbs  from 
the  date  of  the  judgmeot  appealed  from,  sign 
and  settle  Bama  where  served  within  the  time 
fixed  by  statute  or  any  lawful  order  of  ezten- 

The  contraiT  rule  announced  in  former 
opiniomi  of  this  court  Is  abandoned,  and  the 
above  rule  adopted  In  lieu  thereof. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Bmr.  Cent.  Dig,  U  2SSO-2S45;   Dee.  Dig. 

Error  from  County  Court,  Rogers  Ooonty; 
Edgar  Anderson,  Judge  pro  tern. 

Action  between  T.  A.  Cain  and  Ed  King. 
From  the  Judgment,  Cain  brings  error,  and 
King  mores  to  ^iwmi^,   Motion  overruled. 

John  F.  Kerrigan,  of  Tulsa,  and  A.  Nlch- 
odemus,  of  Claremore,  for  plaintiff  In  error. 
John  M.  Goldesberry,  of  Collinsvllle,  J.  I. 
Howard,  of  Oklahoma  City,  and  C  B.  Holtxen- 
Cxattf  of  Claremore,  for  defendant  in  error. 

HARDY,  J.  Defendant  In  error  files  mo- 
tion to  dismiss  for  the  reason  that  ease-made 
herein  was  signed  and  settled  by  a  Judge  pro 
tempore  after  the  time  fixed  for  suggesting 
amendments  in  the  last  valid  order  of  ex- 
tension had  expired.  From  the  record  it  ap- 
pears that  Judgm«it  was  rendered  on  Au- 
gnat  2U  1913,  before  Hon.  Edgar  Anderson, 
a  Judge  pro  tempore  of  the  couuty  conrt  of 
Rogers  county,  and  on  said  date  an  exten- 
sion of  40  days  was  allowed  said  Judge 
pro  tempore  to  prepare  and  serve  ease-made, 
with  10  days  thereafter  to  suggest  amend- 
uentB,  and  case  to  be  settled  upm  6  days' 
notice  in  writing  by  either  party.  On  Sep- 
tember 26,  1913,  the  regular  county  Judge 
of  Rogers  county  extended  the  time  to  and 
ladnstve  of  October  U,  1913,  in  which  to 
pzcipare  end  serve  case-made,  with  10  days 
to  sne^t  amendments,  and^  same  to  be  set- 


tled upon  6  days*  written  notloe;  Hie  case- 
made  was  duly  served  on  October  11,  1913, 
and  on  October  21,  1913,  counsel  waived  the 
right  to  suggest  amendments  and  stipulated 
that  the  case-made  was  true  and  correct,  and 
same  was  signed  and  settled  by  said  Judge 
pro  tempore  on  November  12,  1918. 

In  support  of  the  motion  to  dismiss,  coun- 
sel dte  the  previous  decisions  of  this  court 
in  City  of  Shawnee  v.  State  Pnb.  Co.,  83 
Okl.  363,  125  Pac.  462,  42  L  R.  A.  (N.  8.) 
616,  Co-Operatlve  Oln  &  Ele.  Co.  r.  Asbury, 
40  OkL  141, 142  Pac.  802,  and  CantweU  v.  Pa^ 
terson.  This  last  opinion  has  been  withheld 
from  publication  In  the  permanent  volume  of 
the  Reports.  These  decisions  support  the  con- 
tention of  counsel  for  defendant  In  error.  We 
are  constrained,  however,  owing  to  the  im- 
portance of  this  question  of  procedure  which 
is  constantly  recurring,  to  re-examine  this 
question,  and  to  determine  whether  the  con- 
clusion announced  In  these  cases  Is  supported 
by  sound  reason  and  logic,  and  If  not,  to  de- 
clare a  Just  and  correct  rule  that  will  govern 
eases  of  this  character  hereafter.  These  de- 
cisions appear  to  have  followed  the  Kansas 
rule  which  was  first  announced  by  that  court 
in  Mfg.  Co.  V.  Stoddard,  61  Kan.  640,  60 
Pac  320,  which  was  rendered  in  Mardi, 
1900,  and  which  referred  to  the  case  of  K. 
&  C.  P.  Ry.  Co.  V.  Wright,  63  Kan.  272,  86 
Paa  331,  as  authority  for  the  doctrine  there- 
in announced. 

The  opinion  In  the  Wright  Case,  upon  ex- 
amination, discloses  the  fact  that  the  Judge 
in  that  case  was  a  regularly  elected  district 
Judge  whose  term  of  office  had  expired,  and 
it  was  held  that  as  no  time  was  fixed  for 
settling  aud  signing  the  case,  he  had  no  au- 
thority to  settle  and  sign  the  same  after  his 
term  of  office  had  expired.  That  case  was 
not  tried  by  a  Judge  pro  tempore,  and  the 
holding  therein  had  no  reference  to  the  au- 
thority of  a  Jodge  pro  tempore,  nor  did  It 
affect  any  aot  done  or  power  exerdsed  by 
such  Judge. 

The  doctrine  announced  in  Mfg.  Go.  v. 
Stoddard,  supra,  was  reaffirmed  In  Ry.  Co. 
V.  Preston,  63  Kan.  819,  66  Pac  1050,  by  a 
divided  court,  and  has  since  been  followed 
in  that  Jurisdiction.  The  opinion  of  the 
court  In  the  Preston  Case  was  concurred  In 
by  four  of  the  Justices,  while  three  dissented. 
In  his  concurring  opinion,  ElliB,  J.,  expressly 
placed  bis  assent  to  the  holding  In  that  case 
on  the  ground  that  the  rule  announced  had 
been  followed  by  the  court  for  some  years, 
and  that  It  was  better  to  continue  that  pol- 
icy than  to  overrule  the  former  decisions, 
stating,  however,  that  as  an  original  proposi- 
tion he  would  incline  to  tbe  view  that  a 
Judge  pro  tempore  might  settle  and  sign  a 
ease-made  at  any  time  wttbln  a  year  ot  the 
trial,  that  being  the  limit  fixed  by  statute  In 
tbae  vtate.  Thus  It  is  seen  that  the  doctrine 
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in  that  case,  wblle  adopted  by  a  bare  majorl- 
^  of  tbe  court,  was  not  considered  the  sound 
or  correct  policy  by  at  least  four  of  tbe  sev- 
en justices.  Pollock,  J.,  In  a  vigorous  dis- 
senting (qdnlon  criticized  tbe  rule  in  very 
strong  terms.  Tbe  rule,  while  followed  In 
this  irtate,  lias  not  met  with  the  approbation 
of  the  court,  but  on  tbe  contrary  has  been 
criticized  on  more  than  one  occasion. 

In  City  of  Shawnee  v.  State  Pub.  Ga, 
supra  (decided  July  28,  1912).  Mr.  Justice 
Hayes,  in  writing  tbe  oi^on,  said: 

"The  writer  of  this  opinioD,  uncoDtrolled  bj 
the  former  decisions  of  this  court  and  of  the 
Supreme  Court  of  Kansas,  from  which  state 
our  statute  of  procedure  has  been  adopted,  is 
of  the  opinira  uiat  the  sounder  and  more  just 
rule  and  the  one  supported  by  the  best  reason 
Is  that  the  power  of  a  judge  pro  tempore,  se- 
lected or  appointed  to'try  a  cause  in  which  the 
regular  judge  is  dtoqualified,  does  not  cease  at 
the  end  of  the  trial,  but  that  his  power  contin- 
ues with  sufficient  authority  in  oira  to  make 
any  and  all  orders  necessary  for  the  final  dis- 
position of  the  dhuae,  including  any  order  that 
nuiy  be  necesBary  for  lodging  the  case  in  the 
appdlate  court" 

After  setting  out  the  various  provisions  of 
the  Constitution  and  the  statute  with  refer- 
ence to  the  selection  of  judges  pro  tnnpore, 
Mr.  Justice  Hayes  continues: 

"Aoenrately  meeking,  a  judge  pn  tempore 
has  no  term  of  office.  He  is  selected  for  a 
definite  purpoee,  to  wit,  to  try  a  cause  in  which 
the  regular  judge  is  disgnalffied.  The  statute 
does  not  attempt  to  fix  his  term;  nor  does  he 
take  the  term  ot  office  of  the  regular  judge, 
who  continues  as  the  regular  judge  of  the 
court  with  (all  authority  in  all  cases  except  the 
one  in  which  he  la  disqualified.  The  judge  pro 
tempore  becomes  <dotbed  with  all  the  power  of 
the  regular  judge  as  to  such  cause,  necessary 
for  him  to  near  such  cause  and  render  judg- 
ment therein ;  and  when  the  case  has  been  tried 
and  judgment  rendered,  his  powers  cease,  unless 
continued  by  some  order  of  tbe  court." 

This  opinion  by  Mr.  Justice  Hayes  is  the 
first  time  this  rule  had  been  announced  by 
this  court,  and  Is  based  upon  the  assumption 
that  prior  decisions  by  this  court  and  tbe  de- 
cisions from  Kansas  cited  In  the  opinion,  con- 
struing the  Kansas  statute,  ^aa  controlling 
upon  the  court  here. 

Tills  view,  however,  we  think  is  erroneous. 
Our  statute  was  adopted  In  1893,  wblle  the 
opinion  in  the  Wright  Case,  which  formed 
the  basis  of  this  holding,  was  rendered  at  the 
January  term,  1894.  That  case,  however,  as 
has  been  seen,  did  not  Involve  a  judge  pro 
tempore,  but  was  a  regular  district  judge 
whose  term  of  office  bad  expired.  Tlie  first 
definite  declaration  of  the  rule  in  Kansas  was 
In  Mfg.  Co.  v.  Stoddard,  supra,  rendered  at 
the  January  term,  1900,  more  than  seven 
years  after  the  adoption  of  our  statute,  and 
these  decisions  therefore  cannot  be  consider- 
ed controlling  on  this  court  under  tbe  rule 
that  where  statutes  are  adopted  from  another 
state  the  construction  placed  thereon  by  tbe 
highest  court  of  that  state  is  incorporated  In 
and  becomes  a  part  of  the  statute,  and  Is 
adopted  therewith. 

Tbeaa  decisions  then  having  been  rendered 


since  the  adoption  of  tbe  statute,  are  only 
persuadve  so  far  as  their  logic  and  reasoning 
convinces  us  that  the  doctrine  therein  stated 
is  Bonnd.  Prior  to  these  decisions  the  Su- 
preme Court  of  Kansas,  speaking  through  Mr. 
Ju0tlce  Brewer,  afterwards  and  for  a  long 
time  an  able  and  honored  member  of  the  Su- 
preme Court  of  the  United  States,  In  M.,  K. 
&  T.  By.  Co.  V.  City  of  Ft.  Scott,  15  Kan.  435, 
used  the  following  language  in  the  first  para- 
graph of  the  syllabus  in  said  case: 

"Under  section  1,  c.  85,  of  the  Laws  of  1870, 
a  judge  pro  tempore  may,  after  the  expiratiou 
of  the  term  at  which  the  case  has  been  tried 
before  him,  if  within  the  time  allowed  by  law, 
or  tlie  order  of  the  court,  settle  and  ^gn  a  ease* 
made." 

This  opinion  construes  section  1,  c  of 
the  Laws  of  1870,  whldi  In  the  particulars 
now  under  consideration  Is  identical  with  sec- 
tion 5244,  Rev.  I^ws  1910,  and  it  appears 
that  it  was  the  view  of  that  able  Jtirist,  con- 
curred in  by  the  entire  court,  that  a  judge  pro 
tempore  was  authorized  to  sign  and  settle  a 
case-made  in  a  case  which  had  been  tried  be- 
fore him,  if  done  within  the  time  allowed  hy 
law  or  the  order  of  the  court 

Section  12,  art  7,  of  the  Constitution  (Wil- 
liams' Const  S  197),  provides  that  judge 
pro  tempore  for  the  trial  of  cases  In  the  conn* 
ty  court,  may  be  selected  In  the  manner  pro- 
vided for  selection  of  judges  pro  tempore  in 
the  district  court  Section  9,  art  7  (WU- 
llams^  Const.  }  194),  contains  the  provisions 
with  reference  to  the  selection  of  judges  fbr 
the  district  court  By  section  5813,  Bev. 
Laws  1910,  it  Is  provided  that  a  special  judge 
may  be  selected  "to  hear  and  decide,  and 
render  judgment  in  the  same  manner  and  to 
the  same  effect  as  such  disqualified  judge 
could  have  rendered,  but  for  his  disquaUAca- 
tlon."  It  is  thus  seen  that  it  was  the  legis- 
lative intention  that  a  special  judge  should 
have  tbe  authority  to  hear  and  decide  and 
r^der  judgment  in  the  same  manner  and  to 
the  same  effect  as  a  judge  who  was  disquali- 
fied, and  tbe  plain  meaning  of  this  statute 
cannot  be  explained  away  nor  overcome  by 
any  process  of  reasoning  whi<di  seeks  to  de- 
prive such  special  judge  at  the  power  there- 
in expressly  conferred. 

This  is  not  only  the  logical  and  ressonable 
meaning  to  be  given  to  these  provisions,  but 
in  our  Judgment  no  other  reasonable  or  1<^- 
cal  Interpretation  can  be  placed  thereon. 
The  disqualification  of  the  regular  judge  in 
the  case  at  bar  was  absolute,  and  continued 
throughout  the  entire  course  of  the  case,  and 
tbe  authority  of  the  special  judge  chosen  In 
his  stead  was  as  broad  as  tliat  of  the  regular 
judge,  and  continued  until  the  final  termina- 
tion of  the  case.  And  tbe  reason  for  this  Is 
apparent  The  regular  jui^  being  dlsqnall- 
fled,  had  no  authority  to  do  any  act  or  ex- 
ercise any  power  in  reference  to  the  trial  or 
disposition  of  sold  case;  and  in  order  to 
grant  litigants  In  such  case  the  same  rlghtv 
to  have  their  matters  heard  and  determined 
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as  other  Ittlgaiits  would  have  where  the  r^ 
alar  Judge  was  not  dlsqnallfled.  It  was  nec- 
essary that  the  powers  of  the  Q)eclal  Judge 
be  as  fnll,  ample,  and  complete  as  that  of  the 
regular  Judge.  He  was  selected  to  try  this 
case  because  ot  the  dlsqnalifleatlon  of  the 
regular  ]ndi^  and  exerdsed  the  same  power 
and  had  aotb(»it7  to  grant  the  same  relief, 
neither  more  nor  less,  and  this  power  contin- 
ued tmdw  the  express  terms  of  ttie  statute, 
until  final  Judgment  herein.  There  is  no 
warrant  or  authority  under  the  law  for  the 
court  to  say  that  the  term  of  office  of  the 
Judge  pro  tempore  expired  at  any  glren  time 
or  upon  the  happeidng  of  any  particular 
event,  prior  to  the  final  disposition  of  the 
case.  By  the  same  force  of  logic,  and  with 
the  same  weight  of  reastm,  it  could  be  said 
that  his  power  ceased  upon  rendition  of  the 
verdict  or  npon  Tendering  judgment,  or  upon 
OTerrullng  motion  for  a  new  trial  As  said 
by  Mr.  Justice  Hayes,  strictly  speaking  he 
has  no  term  of  office.  There  is  none  fixed  in 
file  Gtmstitation  nor  in  the  statute,  and  to  say 
that  by  an  order  extending  the  time  to  pre- 
pare and  serve  case-made  his  authority  shall 
cease  at  the  expiration  of  the  time  fixed  for 
suggesting  amendments  because  his  term  of 
office  expires,  is  illogical  and  unisound ;  for 
in  one  instance  If  the  time  embraced  in  one 
order  of  extension  be  limited  to  45  days,  then 
the  term  of  office  would  be  45  days.  If  in  an- 
other case  it  should  be  90  days,  then  the  term 
of  office  of  this  special  Judge  would  be  90 
days,  or  any  other  period  of  time  fixed  by  the 
order;  and  we  have  held  that  the  regular 
judge  of  the  court  may  grant  an  extension  of 
time  beyond  the  Hme  originally  allowed  by 
the  special  Judge,  and  thereby  the  regular 
judge  would  have  the  power  to  extend  the 
term  of  office  of  the  special  Judge  to  such 
time  as  he  thought  fit,  and  as  often  as  he  de- 
rfred,  not  to  extend  beyond  the  period  of  six 
months  In  a  case  wherein  he  was  disqualified. 

And,  again,  it  has  been  stated  in  the  opin- 
ions that  If  either  party  prior  to  the  expira- 
tion of  the  time  for  suggesting  amendments 
had  expired  shall  serve  notice  upon  the  op- 
posite party  of  the  time  and  place  the  case- 
made  would  be  presented  for  settlement,  this 
would  have  the  effect  of  extending  the  au- 
thority of  the  special  Judge  to  settle  the  case- 
made  within  the  time  fixed  by  such  notice; 
and  it  is  also  stated  that  if  the  order  of  ex- 
tension shall  fix  a  definite  time  after  the  sug- 
gesting of  amendments  In  which  the  case  is 
to  l>e  settled,  the  special  Judge  will  be  au- 
thorized to  sign  and  settle  same  within  such 
time  so  fixed ;  and  the  statute  provides  that 
after  the  expiration  of  the  time  previously 
fixed,  the  regular  Judge  may,  for  accident  or 
misfortune  that  oould  not  have  been  reason- 
ably avoided,  extend  the  time  within  which 
case-made  may  be  served  and  the  amend- 
ments suggested,  which  would  authorize  the 
special  Jud^  of  course,  to  settle  the  case< 
made  within  such  time,  thereby  auihorizing 


the  regular  judge,  after  Uie  term  of  office  of 
the  special  judge  had  oplred,  by  order  made, 
to  revive  bis  authorl^  In  the  premises. 

Thus  It  la  seen  that  these  holdings  of  the 
court  fix  the  term  of  the  fecial  judge  upon 
variable  facts  and  circumstances  over  whidi 
the  litigant  has  no  control,  and  are  In  tb» 
judgment  of  the  writer,  contrary  to  the  spe- 
cial provislona  ot  the  statutes  above  quoted, 
and  <^  section  (^44,  supra,  whieb  Is  as  tcA- 
lows: 

"  •  •  •  And  in  all  causes  heretofore 

hereafter  tried,  when  the  term  of  office  of  the 
trial  judge  shall  have  expired,  or  may  hereafter 
expire  befpre  the  time  fixed  for  making  or  set- 
tling and  signing  a  casa  it  shall  be  his  duty 
to  certify,  sign  or  settle  the  case  In  all  respects 
as  if  his  terra  had  not  expired." 

While  this  provision  has  been  construed  by 
the  Supreme  Court  of  Kansas,  and  that  court 
held  that  the  power  of  the  judge  pro  tempore 
to  sign  and  settle  a  case-made  expires  after 
the  time  fixed  for  suggesting  amendments, 
where  no  time  Is  fixed  in  the  order  of  exten- 
sion for  settling  same,  we  think  such  holding 
is  In  the  face  of  the  positive  language  of  this 
statute  whidi  in  express  terms  authorizes 
the  settlement  thereof  after  his  term  of  of- 
fice, if  he  has  such,  has  expired,  provided  this 
be  done  within  the  time  limit  fixed  by  statute, 
which,  according  to  chapter  18,  Sess.  Laws 
1910-11,  p.  3S,  Is  fixed  at  six  months  from 
the  rendition  of  the  Judgment  or  final  order 
for  reversing  which  proceedings  shall  be  com- 
menced In  the  Supreme  Court  This  statute 
means  that  any  litigant  who  desires  to  pre- 
sent for  review  the  Judgment  or  final  order 
of  any  Inferior  tribunal,  has  the  full  period 
of  six  months  within  whlcii  to  commence 
proceedings,  and  under  section  5244,  supra, 
the  court  or  Judge  may  extend  the  time  with- 
in which  to  prepare  and  serve  a  case-made 
from  time  to  time,  not  to  exceed  the  time 
limit  fixed  by  statute,  and  there  Is  no  dis- 
tinction made  in  the  statutes  of  this  state 
between  a  case  tried  before  a  special  Judge 
and  one  tried  before  a  regular  judge  as  to 
the  procedure  for  serving  and  settling  a  case- 
made.  Such  a  dlsthictlon  is  artificial  a&d 
places  litigants  at  an  unfair  disadvantage 
by  which  one  Is  required,  when  a  case  is 
tried  before  a  special  judge,  to  do  certain 
thii^  which  are  not  required  of  the  litigant 
whose  matters  are  httud  before  fh»  r^lar 
judge. 

A  more  reasonable  rule,  and  one  that  will 
operate  equally  and  avoid  any  uncertainty  in 
the  method  of  legal  procedure,  would  be  one 
which  applies  the  same  rules  in  each  case, 
and  requires  the  same  steps  to  be  taken  In 
the  same  manner  by  every  litigant  who  de 
sires  to  present  his  case  to  this  court  for  re- 
view ;  and  it  seems  to  us  if  we  should  adopt 
the  rule  that  a  special  Judge  or  Judge  pro 
tempore  may  sign  and  settle  a  case  whea 
duly  made  and  served  at  any  time  within  the 
period  fixed  by  statute,  upon  the  same  condi- 
tion and  wStb  like  effect  as  a  regular  Judgft 
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In  a  case  tried  before  him,  this  would  give 
effect  to  the  Intention  of  the  Legislature,  and 
make  the  operation  of  the  laws  uniform. 

The  former  opinions  of  this  court,  holding 
contrary  to  the  rule  herein  announced,  are 
to  that  extent  overruled. 

The  motion  to  dismiss  is  OTeiroled.  All 
the  Justices  concur. 

m  OkL  168)  "  ^ 

LUNN  T.  KELLISON  et  al.    (No.  6839.) 
(Supreme  Court  of  Oklahoma.    Dec.  21,  1915. 
Behearing  Denied  Jan.  11,  1916.) 

(BvUalHU  fry  the  Court.) 

Jddgmint  <S=»780,  788  —  Records  —  Lien  — 
Pbopebtt  Subject— Unbecobded  Deed  — 
**Thibd  Pebson." 

L.  recovered  a  judgment  in  a  Justice  court 
against  K.  and  filed  a  transcrfpt  thereof  In  the 
district  court  of  Harmon  county,  upon  which 
an  executiOD  was  issued  and  levied  npon  lots 
wliicb,  BO  far  as  tbe  records  of  said  county 
obowed,  belonged  to  K,  Said  lots  were  sold  un- 
der said  execution,  and  a  motion  was  made  in 
district  coart  to  confirm  said  sale.  On  tbe  bear- 
ing of  said  motion  it  was  shown  tbat  the  lots  in 
controversy  had  been  sold  respectivel;  to  tbe 
parties  resisting  said  confirmation  prior  to  the 
filing  of  said  transcript,  but  tbat  the  conveyanc- 
es thereof  bad  not  been  filed  for  record  In  tbe 
register  of  deed's  office  of  said  county  until 
after  said  sale.  Held,  tbat  said  judgment  lien 
attached  only  to  tbe  actual  interest  of  tbe 
judgment  debtor  in  said  lots,  and  that,  though 
be  appeared  to  have  an  interest  in  tbe  lots  sold, 
be  bad  none  in  fact,  and  no  lien  attached  to  the 
lots  sold.  Eeld,  further,  that  in  a  judgment  lien 
the  plaintiff  therein  is  not  a  "uiira  person," 
withm  the  meaning  of  section  1199,  Comp.  Laws 
1909  (section  11S4,  Hev.  Laws  1910). 

[Ed.  Note.— For  other  eases,  see  Jndgment, 
Gent.  Dig.  H  1B41,  1848-1849;  Dee.  Dig.  «a> 
780,  78a 

For  other  definiticmBi  see  Words  and  niTSses, 
First  and  Second  Series,  Third  Person.] 

Oommlsrioners'  <^>Inlon,  Division  No.  L 
Orror  from  District  Conrt,  Harmon  County; 
Frank  Mathews.  Judge. 

Action  by  J.  K.  Lunn  against  J.  W.  EelU- 
Bon  and  others.  Judgment  for  defendants 
on  appeal  to  the  district  court  from  Justice's 
court,  and  plaintiff  brings  error.  Affirmed. 

Cox  &  MlUer,  of  Hollls,  for  plaintiff  In  er- 
ror. A.  M.  Stewart*  ot  HoUis,  for  def^dants 
in  error. 

COLLIER,  O,  This  case  was  heard  In 
the  trial  court  upon  snbstaQtlally  the  follow- 
ing agreed  statement  of  facts:  Tbat  on  the 
2d  day  of  December,  1912,  J.  E.  Lunn  re- 
covered a  judgment  in  a  Justice  court  of 
Harmon  county  against  J.  W.  Kelllson  In  the 
sum  of  $65.25,  and  costs  of  $3.76;  that  on 
tbe  9th  day  of  December,  1912,  a  transcript 
of  said  Judgment  was  duly  filed  In  the  otfice 
of  clerk  of  the  district  court  of  Harmon  coun- 
ty; that  said  Judgment  is  a  valid  judgment, 
and  that  the  transcript  of  said  judgment  is 
now  filed  of  record  In  the  office  of  the  clerk 
of  the  district  court;  that  on  the  27th  day 
of  January,  1913,  an  esecnticn)  was  Issued 


out  of  said  district  court  on  said  transer^ 
of  Bald  judgment,  and  placed  in  the  hands 
of  the  sheriff  of  said  county;  that  said 
sheriff  levied  upon  certain  lots  shown  by  the 
records  of  said  Harmon  county  to  belons  to 
the  defendant  in  execution,  and,  after  due 
and  legal  notice  and  pn^r  advertlflement, 
said  property  levied  upon  was  sold;  that  a 
part  of  said  property  so  sold  is  claimed  by 
defendants  In  error  not  to  be  the  property  ot 
the  defendant  In  execution,  but  to  tielong  to 
them;  that  the  same  has  been  sold  and  con- 
veyed to  them  respectively  by  tbe  defendant 
in  execution  prior  to  the  rmdltlon  of  said 
Judgment;  that  said  respective  conveyances 
were  not  filed  for  record  In  the  office  of  the 
register  of  deeds  of  Harmon  county  until 
after  the  levy  of  said  execution  thereon ;  that 
at  the  time  of  levy  of  said  execution,  so  far 
as  Is  shown  by  the  records  of  said  county, 
the  title  to  said  lands  was  in  defendant  in 
execution;  that  at  the  sale  of  said  property 
the  defendants  gave  notice  of  their  claim  of 
ownership  of  said  propesty.  Said  lots  were 
sold  and  a  motioa  made  to  confirm  said  sale 
in  the  district  ccmrt  of  said  county,  and 
said  conflrmatlMi  was  opposed  by  the  claim- 
ants of  said  lots. 

Upon  tbe  hearing  the  court  denied  plain- 
tiff's motion  to  confirm  said  sale,  to  which 
plaintiff  excepted.  Thereupon  plaintiff  In 
error  filed  a  motion  for  new  trial,  which  was 
overruled  and  excepted  to.  To  reverse  the 
order  of  said  court  denying  conflrmatlan  (tf 
said  sale,  this  appeal  is  prosecuted. 

It  Is  admitted  plaintiff  In  error  that 
there  Is  but  one  question  involved  In  this  ap- 
peal; that  Is,  whether  the  judgment  lien 
was  niperl<v  to  the  title  of  the  purchasers 
of  said  lots  who  bad  bought  same  from  de- 
fendant In  execution  prior  to  the  ren^tion  of 
said  Judgmmt,  iqion  which  said  execution 
was  Issued,  but  whose  deeds  had  not  been  fil- 
ed for  record  In  the  office  of  the  register  ot 
deeds  of  said  county  prior  to  the  levy  of  said 
execution  upon  said  lots.  The  only  question 
Involved  in  this  ain>eal  is  not  an  even  one 
in  this  Jurisdiction;  It  b^g  beyond-  ques-. 
tl<m  that  the  plaintiff  In  error  Is  not  a  third 
Iterson,  as  defined  in  section  1195,  Oomp^ 
Laws  1900  (section  1154,  Ber.  Laws  1910). 

In  Oilbreath  et  aL  t.  Smith,  ISO  Pac.  719. 
Judge  Brewer  ssys: 

"The  lien  of  a  judgment  attaches  only  to  tlw 
Interest  In  real  estate  owned  by  the  judgment 
defendant ;  and  judgment  creditors  are  not  bona 
fide  purchasers.  Such  creditors  part  with  noth- 
ing to  acquire  tbe  lien.  J.  I.  Case  Thresliing 
Macb.  Co.  et  al.  v.  Walton  Trust  Co.  et  aL,  39 
Okl.  748,  136  Pac.  769;  Soott-Baldwin  Co.  et 
al.  V.  McAdams,  48  OU.  161,  141  Pac  77a" 

In  tbe  WalUm  Tnat  Go.  Case,  snpra,  it  la 
said: 

"The  judgment  lien  etmtonplated  by  sectioii 
5941,  Comp.  Laws  1900  (Bar.  Laws  lOia  i 
5148),  is  a  lien  only  on  the  actual  interest  d 

the  judgment  debtor,  whatever  tbat  may  be; 
therefore,  though  be  appear  to  have  an  inter- 
est, if  he  has  none  in  fact,  no  lien  can  attach.** 
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The  "fblrd  person,**  defined  by  aaid  section 
119e^  sapra,  zefers  to  one  wbo  Is  sn  Innocent 
pnrcbaBer  for  TSlue,  or  an  incumbrancer,  and 
does  not  In  any  wise  amily  to  a  jndi^nent 
creditor  with  a  Uen. 

The  trial  court;  having  hdd  In  tLCoatH  with 
ttie  unbroken  line  of  antborlties  of  this  court, 
did  not  commit  prejodldal  error  in  refusing 
to  confirm  tbe  sale  of  said  lote. 

This  cause  diould  be  affirmed. 

PEK  OUBIAIL   Adc^ed  In  whole. 
(4»  ou.  MO 

HABJO  et  aL  t.  BIACK  «t  aL  (No.  7869.) 
(Supreme  Conrt  of  Oklahoma.  Dec.  21,  191S.) 

(SyOabiM  by  the  Court.) 

1.  Stipuutions  <^13— Dismissax.  Fhaudtt- 
LENTLT  Pbocubei>— Motion  to  Set  Aside— 

jTTBlaOICTION  TO  ENTEBTAIN. 

Oq  June  5, 1915,  the  plaintiffs  li^ed  a  atip- 
olatioa  of  diamlssal  of  a  certain  action  thereto- 
for  institated  by  than,  and  wldch  stipulation 
-was  on  June  10th  following  flled  in  the  office  of 
thq  clerk  of  the  district  court,  and  notation 
thereof  made  on  the  records  of  said  date.  On 
Jul7  2d  next  tbereafter  plaintiffs  filed  in  eaid 
court  their  motion  to  cancel,  set  aside  and  strike 
from  the  files  said  dismissal,  charging  that  it 
was  iHwnired  by  means  of  iraad  practiced  on 
them  by  one  of  the  defendants.  On  July  5th 
thereafter  an  amendment  to  said  motion  was 
filed,  charging  other  grounds  of  fraud  in  the  pro- 
curement of  a^  Asndssal  stipulation.  On  the 
same  day  defendants  filed  thrar  motion  to  strike 
plaintiffs*  motions,  changing  that  the  court  was 
without  power  and  had  no  jurisdictioD  to  grant 
plaintiffs  relief.  At  the  same  time  defendants 
paid  the  coort  costs  due  and  unpaid  at  the  time 
the  stipulation  was  filed.  All  i)artie8  being 
either  present  or  represented  by  counsel,  a  hear- 
ing was  on  the  same  day  had,  and  the  court, 
without  hearii^  proofo,  orenuled  i^ntUb* 
motions.  HeU  that.  In  orerruling  said  mo- 
tions without  a  hearing  thereon,  the  court  erred. 

[E)d.  Note.— For  other  cases,  see  Stipulations, 
Cent.  Dig.  H  67-76;  Dec  Dig.  «=»13.] 

2.  Stxpuutioks  <S='13— Dismissal  Fraudu- 
LENTLT  Pbocobko— Motion  to  Set  Aside— 
JcRisniOTioN  TO  Entertain. 

The  Cact  that  under  the  statute'no  order  of 
court  is  ref]uired  to  enable  a  plaintiff  to  dis- 
miss an  action,  when  and  where  authorized,  does 
not  take  from  the  court  its  jurisdiction,  in  the 
same  action  and  on  the  same  day  that  tne  costs 
are  paid,  to  inqoirs  into  and  determine  whether 
or  not  nand  was  practiced  in  procuring  plain- 
tiffs' Bignatnres  to  the  stipulation  of  dismissal, 
all  parties  being  present  or  represented  by  coun- 
seL  In  socb  esse  the  court  had  the  inherent 
tight,  and  it  was  its  duty  to  besr  and  determine 
the  issues  raised  by  plaintiffs'  motion  and  to 
enter  su.ch  judgment  or  wder  thereon  as  was 
proper. 

(Ed.  Note^For  other  cases,  sea  Stipulations^ 
Gent.  Dig.  H  G7-76;  Dec.  Dig.  ^33.] 

Error  from  District  Court,  Greek  Gonn^; 
Ernest  B,  Hughes,  Judge. 

Action  by  Mollle  Harjo  and  another 
against  Gebrge  E.  Black  and  others.  From 
an  order  OTerniliDg  motion  to  strike  from 
the  files  a  written  dismissal  filed  by  plain- 
tifl^s,  plaintiffs  bring  error.  Reversed  and  re- 
manded. 
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Lewis  C  Lewson  and  H.  B.  Moffitt,  both  of 
HoldeuTlUe,  and  R.  a  Allen,  Creek  National 
Atty.,  of  Muskogee,  for  idaintlffs  In  wror. 
O'Meara  &  Slpe,  of  Tulsa,  for  dtitendants  in 
error  Black.  Blchards,  and  Van  Winkle. 
Sherman,  Veasey  ft  Darldscm,  of  Tolsa,  fbr 
defendants  in  error  Francbot  and  Prairie  OU 
&  Oas  Ga 

SHARP,  J.  May  20,  1915,  plaintiffs.  Mol- 
lle HarJo  and  Albert  Harjo,  flled  suit  in  the 
district  court  of  Creek  county  against  the  de- 
fendants, George  E.  Black.  John  D.  Rich- 
ards, J.  M.  Van  Winkle,  N.  V.  V.  Francbot, 
and  the  Prairie  Oil  &  Gas  Company,  and  oth- 
ers, to  recover  the  possession  of  a  tract  of 
valn&ble  oil  land  claimed  by  said  plaintiffs, 
for  an  accounting  of  oil  produced  thereon, 
and  for  other  relief.  On  the  day  followlug 
summons  was  Issued  to  the  several  defend- 
ants, and  on  June  8d  service  was  had  upon 
the  defendants  Black  and  Richards.  On  the 
lOth  day  of  June  following  there  was  filed 
In  the  ot&ce  of  tbe  clerk  of  the  district  court 
a  purported  dismissal  of  said  suit,  in  words 
and  figures  as  follows,  omitting  caption: 

"Dismissal  of  Action.  Comes  now  the  above- 
named  plaintiffs,  MoUie  Harjo  and  Albert  Har> 
jo,  and  respectfully  represent  to  tbe  court  that 
they  have  received  settlement  and  satisfaQtion 
from  the  above-named  defendants,  and  hereby 
dismiss  the  above  numbered  and  styled  case  with 
prejudice.  Dated  and  signed  this  the  6th  day 
of  June.  A.  D.  1915.  Mollie  Harjo  (her  x  mark 
and  right  thumb  maA),  Albert  Harjo,  Plaintiffs. 
Mollle  Harjo's  name  was  ^gned  by  me  at  ber 
request  and  In  her  nresenoe.  Jobns<m  ISger. 
Additional  witness:  Thomas  Wesley." 

On  July  2d  following  the  plain  tiffs, 
through  their  attorneys,  flled  In  said  suit 
tbeir  motion  to  cancel,  set  aside,  and  strike 
from  the  files  said  dismissal,  charging  that 
the  same  was  procured  by  means  of  false 
and  fraudulent  representations  practiced  up- 
on tbem  by  tbe  defendant  Richards.  On  Ju- 
ly 5th  thereafter  said  plaintiffs  filed  In  said 
suit  an  amendment  to  said  motion,  setting 
up  and  charging  other  and  further  grounds 
of  fraud  In  securing  their  signatures  to  the 
dismissal  of  June  6th.  On  the  same  day  de- 
fendants filed  their  motion  to  strike  the  orig- 
inal and  amended  motion  of  tbe  plaintiffs 
from  the  files,  because,  it  was  said,  the  court 
was  without  Jurisdiction  and  had  no  power 
to  grant  the  same.  On  the  same  day,  name- 
ly, July  5th,  defendants  paid  12.50  costs,  be- 
irig  the  amount  of  costs  due  at  the  time  the 
dismissal  was  filed  with  the  clerk.  A  hearing 
being  had  upon  the  motion  and  amended  mo- 
tion of  tbe  plaintiffs,  and  upon  the  motion 
of  the  defendants,  on  the  day  last  named, 
tbe  plaintiffs  being  present  in  person  and  by 
counsel,  and  tbe  defendants  being  repre- 
sented by  their  attorneys,  the  court  over- 
ruled plaintiffs'  motion  to  vacate,  set  aside, 
and  strike  from  tbe  flies  tbe  dismissal  by 
tbem  signed  In  said  suit  From  this  order 
of  tbe  court,  tbe  present  appeal  Is  prosecuted. 


BABJO  T.  BLACK 
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There  was  no  judgment  or  order  dismissing 
plaintiffs'  snlt 

[1,2}  By  secdon  1,  c  24,  of  the  Sesalon 
Laws  of  1899,  ik  192  (section  5136,  Rev. 
Laws  1910).  It  l8  provided  that  a  plaintiff 
may,  on  the  payment  of  costs,  and  without 
an  order  of  court,  ^lami^g  any  dvll  action 
brought  by  him  at  any  time  before  a  petition 
of  intervention  or  answer  praying  for  affirm- 
ative relief  against  him  is  filed  In  the  salt 
The  right  of  the  plaintiff,  upon  the  payment 
of  costs,  to  dismiss  a  civil  action,  nnder  the 
statute,  is  clear.  Long  r.  Bagwell,  38  OkL 
312,  133  Pac.  50;  Stnart  t.  Hicksj  153  Pac. 
143.  PriOT  to  the  passage  of  this  statute 
pending  actions  could  only  be  dismissed  by 
order  or  Judgment  of  court  Oberlando*  v. 
Confrey,  38  Kan.  462,  17  Pac.  88.  The  stat- 
ute was  intended  to  furnish  an  expeditious 
means  whereby  a  dvll  action  could  be  volun- 
tarily dismissed  by  the  plaintiff  at  any  time 
before  the  filing  of  a  petition  of  intervention 
or  answer  seeking  affirmative  relief  against 
plaintiff  was  filed,  and  without  the  necessity 
of  obtaining  an  order  of  conrt  directing  such 
dlsmlssaL  But  the  filing  of  the  8tlpulati<a 
by  plaintiff  is  not  all ;  for  the  statute  re- 
auires  that  the  costs  be  paid.  We  have  al- 
ready' seen  that,  although  the  stipulation  was 
filed  on  June  10th,  the  costs  were  not  paid  un- 
til July  5th,  and  were  not  then  paid  by  the 
plaintiffs,  but  by  defendants.  It  cannot  be 
said,  ther^ore,  that  the  mere  filing  of  the 
stipulation  antomaticaUy  dismissed  the  suit 
Until  the  «>sts  were  paid  it  remained  upon 
the  court  docket  as  thou^  the  stipulation 
had  not  been  filed.  The  court  was  not  de- 
vested ot  jurisdiction  over  the  action  until 
a  compliance  with  the  statute.  Interstate 
Crude  Oil  Co.  v.  Young,  29  OkL  465,  118  Pac. 
257.  Plaintiffs*  amendment  to  their  motion, 
the  defendants'  motion  to  strike,  and  the  or- 
der thereon  were  filed  and  made  ou  July  Sth, 
the  same  day  that  defendants  paid  the  court 
coAs.  Whether  the  costs  were  paid  on  or  be- 
fore the  court  rendered  its  Judgment  does  not 
appear  and  is  not  material. 

It  is  insisted  by  counsel  for  defendants  In 
error  that  the  lower  court  was  wlttiout  Juri»- 
dictitm  to  hear  and  determine  plaintiffs'  mo- 
tions to  strike  the  attpulation  from  the  flies, 
because,  amwig  other  reasmu,  no  order  or 
Judgment  was  necessary  to  work  a  dismissal, 
and  hence,  though  It  be  conceded  ttiat  ordi- 
narily the  trial  court  has  the  control  over  or- 
ders or  Judgments  during  the  term  at  which 
made,  and  for  sufficient  cause  may  modify 
or  get  them  aside  at  that  term,  yet,  as  no  or- 
der or  Judgment  was  required,  the  rule  baa 
no  application.  The  dedsiona  of  this  court 
and  other  courts  sustaining  the  general  rule 
stated,  holding  that  the  power  to  correct  er- 
rors in  their  own  proceedings  is  Inherent  In 
all  courts  of  general  JurisdlctlfHi,  are  collect- 
ed In  Todd  et  aL  v.  Orr,  44  Okl.  459,  145  Pac. 
303.  See,  also,  Philip  Carey  Co.  v.  Tickers, 
38  Okl  643.  134  Pac.  851.  The  authority  of 
the  court,  generally  speaking,  to  set  aside  or- 


ders of  dismissal,  does  not  differ  from  that 
of  other  orders  or  Judgments.  In  Doss  et  at 
V.  Tyack,  14  How.  298,  14  I*  Ed.  428,  It  was 
insisted  that  the  court  had  no  power  to  set 
aside  the  order  or  decree  dismissing  the  Ull, 
unless  on  a  new  and  wlglnal  bill  filed  for 
that  purpose.  The  contention  is  very  similar 
to  that  made  here  by  counsel  for  defendants, 
and  was  disposed  of  by  the  court  in  the  fol- 
lowing language: 

"As  regards  the  first  point  we  perceive  no 
error  In  the  action  of  the  eoort,  except  in  their 
first  order  disnuBsing  the  suit  It  did  not  re- 
quire an  original  bill  to  authorise  the  court  to 
vacate  an  order  or  decree,  at  the  same  term  at 
which  it  was  made,  on  discovering  that  ther 
have  committed  an  error,  or  that  the  consott 
of  the  ccMnplainants  to  snch  dismissal  was  ob- 
tained by  the  fraud  of  the  respondents  or  their 
agents.  In  fact  under  such  circumstances,  it 
cannot  be  said  that  the  act  wfu  done  by  the 
consent  or  will  of  the  ctmiplainants  at  alL  The 
court  in  vacating  the  decree,  were  correcting 
an  error  both  of  fact  and  of  law;  and  during 
the  term  at  which  It  was  rendered  they  bad  full 
power  to  amend,  correct,  or  vacate  it  for  either 
of  these  reasons." 

It  Is  said,  and  not  dented,  that  all  pro- 
ceedings had  in  the  case  at  bar  took  ^ce 
at  the  May  term  of  the  court  Tliere  can  be 
no  question,  to  our  minds,  that  the  court  had 
Jurlsdictl(Hi  to  entertain  and  hear  plalntUCs* 
motions.  These  motions  were  promptly  met 
by  the  defendants  In  their  counter  motion.  In 
which  the  power  of  the  court  was  questicHied, 
and  Its  Jurisdiction  to  grant  plaintiffs  re- 
lief was  denied.  All  parties  were  present  or 
represented  at  the  bearing.  While  the  stat- 
ute authorizes  a  plalnUfl  to  HiffmjipT  Us  case 
upon  certain  omdltlons,  It  does  not  follow 
that  the  court  is  without  Juriadlction  in  the 
same  suit  and  on  the  very  day  tbst  tbe  costs 
are  paid,  to  Inquire  into  and  detOTnine  the 
occasion  and  circumstances  connected  with 
the  procturement  of  the  dismissal  and  tbe 
force  and  effect  that  should  be  giveai  it  It 
upon  such  hearing  tbe  court  sbould  have 
found  that  the  stipulation  was  procured  by 
the  defendant  Richards  through  fraud  prac- 
ticed by  him  upon  said  plaintiff  certainly  It 
cannot  t>e  said  that  It  had  no  authority  to 
vacate  or  set  aside  the  dW^^wwi]  iwt>cnred 
by  means  thereof.  If,  In  ftct  the  dismissal 
was  80  obtained,  we  can  see  no  reas(Hi  why. 
when  that  fact  became  known  to  the  iilain- 
tiffs,  they  could  not  promptly  move  to  va- 
cate and  set  it  aside.  Were  an  order  ut 
court  necessary  to  render  efflcadons  tbe  dis- 
missal, the  court's  power  to  vacate  and  set 
aside  Its  own  order  cannot  be  gainsaid.  It 
would  be  strange  Indeed,  If  the  r^ht  given 
the  plaintiff,  unaided  by  the  court  to  dis- 
miss an  actim,  sbould  deprive  the  court  of 
Its  power  to  inquire  into  the  means  by  wbidi 
the  stipulation  was  obtained,  and  wbldi  it 
would  have  but  for  the  statute. 

Antldpatlng,  it  would  seem,  that  objec^ 
tions  to  the  dismissal  would  be  made,  de- 
fendants on  the  same  day  that  tbe  stipula- 
tion was  obtained  procured  from  Thomas 
Wesley  and  Jcduaon  ^Tlger  affidavits  of  tbe 
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part  taken  by  them  In  securing  from  plain- 
tiffs the  dismissal  of  their  suit  'niese  affida- 
vits denied  that  fraud  or  other  wicked  means 
were  used  In  procurlpg  Mollle  Harjo  or  Al- 
bert Harjo  to  sign  the  stipulation.  But 
whether  the  motions  should  have  been  sus- 
tained or  denied  upon  a  bearing^  Involves 
qnestlons  foreign  to  that  presented  by  the 
record.' 

Plaintiffs'  original  and  amended  motions, 
and  the  Issue  tendered  thereon  by  defend- 
ants, and  tbelr  appearance  therein  were 
sofflcient  to  Invoke  the  jurisdiction  of  the 
court  to  bear  and  determine  tbe  circum- 
stances under  which  defendants  procured 
from  plaintiffs  the  written  dismissal  of  their 
action. 

It  was  therefore  error  for  the  trial  court, 
without  a  hearing  upon  the  allegations  of 
said  motions,  to  orermle  them,  for  which 
the  Judgment  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings  In  accord- 
ance with  this  opinion. 


(64  Oki.  my 
SHll!UJ>S  et  aL  T.  DOLING.   (No.  4911.) 

(Supreme  Court  of  Oklahoma.    Dec.  21,  1915. 
lUheariog  Denied  Jan.  11,  1916.) 

(BvUtthui  »y  th«  Covrt) 

Afpeaz.  ANn  Ebbob  <8=>773  —  Scope  of  Re- 
view—Failure TO  Pile  Bbief. 

Where  appellants  comply  with  the  rules  and 
file  their  brief,  and  appellee  files  no  brief,  the 
court  will  not  search  the  record,  but,  where  the 
brief  filed  reasonably  tends  to  support  the  as- 
signments of  error,  a  reversal  will  be  ordered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  SlOCsiOS-SUO ;  Dec; 
Dig.  «=>773.] 

Commissioners*  Opinion,  Division  No.  3. 
Error  from  County  Court,  CJleveland  County ; 
F.  B.  Swank,  Judge. 

Action  by  Mrs.  E.  Ll  Holing  against  T.  G. 
Shields  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed  and 
remanded. 

W.  L.  Eegleton,  ol  Norman,  for  plaintiffs 
ii^  error.  Loyal  J.  Miller,  of  Oklahoma  City, 
for  defendant  In  error. 

RITTENHOUSB,  a  Plaintiffs  In  error 
luve  perfected  their  appeal  and  served  and 
filed  briefs  in  compliance  with  the  rules  of 
tbe  court.  Defendant  in  error  has  neither 
filed  a  brief  nor  offered  any  excuse  tor  such 
failure. 

Judgment  vma  rendered  in  this  cause  be- 
fore a  Justice  of  the  peace,  and  appeal  per- 
fected to  the  county  court  of  Cleveland  coun- 
ty, Okl.  The  action  Is  upon  a  promissory 
note  of  ^6.25  given  for  rent  of  certain  lands 
located  in  such  county.  Before  the  trial  In 
the  county  court  defendants  asked  leave  to 
file  an  answer  In  said  cause,  setting  up  an 
eviction  from  the  premises  before  expiration 
of  the  lease,  and  asking  damages  In  the  sum 
of  $65.   The  court  refused  to  allow  the  an- 


swer to  be  filed,  and  upon  the  trial  refused 
to  allow  the  defendants  to  show  that  there- 
was  an  eviction  and  tbe  value  of  the  prem- 
ises for  grazing  purposes.  The  court  did. 
however,  submit  these  questions  to  the  Jury 
by  Instructions,  but  there  was  a  large  amount 
of  competent  evidence  excluded  on  the  meas- 
ure of  damage. 

It  Is  tbe  opinion  of  this  court  that  the 
trial  court  erred  In  refusing  to  allow  defend- 
ants to  file  their  answer  and  to  lioake  proof 
of  the  questions  of  eviction  and  damages. 
This  court  Is  not  required  to  search  tbe  rec- 
ord to  find  some  theory  upon  which  this  Judg- 
ment may  be  sustained,  and,  where  the  bri^ 
filed  appears  reasonably  to  sustain  the  as- 
signment of  error,  this  court  may  reverse  tbe 
Judgment  In  accordance  with  the  prayer  of 
the  petition  of  plaintiff  in  error. 

Tbe  cause  should  therefore  be  reversed  and 
remanded  for  a  new  trial. 

FEB  CURIAM.   Adopted  in  whol& 


(54  Okl.  4S6V 
OGLE  r.  ARMSTRONG  et  al.   (No.  5531.) 
(Supreme  Court  of  Oklahoma.    Nov.  9,  1916.. 
Rehearing  Denied  Jan.  11,  1916.) 

(Byllabut       the  Vourt.) 

1.  Bills  and  Notes  4^358  —  l^mnB  — 

"HOLOEB  FOB  VALUX"  —  OONBtDIBATtON  — 

Pbe-exibtino  Debt. 

Where  the  purchase  of  a  promissory  note  ia 
made  in  consideration  that  the  buyer  of  such 
note  credit  the  purchase  price  of  same  on  an 
existing  Indebtedness  owing  by  the  seller  to  the 
buyer  of  such  note,  such  purchaser  is  a  "bolder 
for  value." 

lEd.  Note.—ror  other  cases,  see  Bills  and 
Notes,  CentDig.  SI  924-938;  Dec.  Dig.  ®=»359. 

For  other  definitions,  see  Words  and  Phrases^ 
First  and  Second  Series,  Holder  for  Value.] 

2.  Bills  abd  Notes  «=3538  — -  Tbansveb  or 
NoTB— Considebation  . 

An  instruction  that  "If  the  note  ia  Question 
was  obtained  by  plaintiff  by  giving  credit  on  a 
debt  due  from  the  assignee  ot  said  note  to  the 
plaintiff,  then  it  would  not  be  a  valuable  con- 
sideration," ia  in  direct  violation  of  section  4075, 
Rev.  Laws  1910,  and  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  IS  1900-1910 ;  Dea  Dig. 
538.] 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  District  Courts  Love  Cktunty;  S. 
H.  Russell,  Judge. 

Action  by  J.  W.  Ogle  against  J.  W.  Arm- 
strong and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed 
and  remanded. 

H.  A  Stanley,  of  Marietta,  for  plaintiff  in 
error.  F.  E.  Kennamer  and  Chas.  A.  Coak- 
ley,  both  of  Madill,  and  Eddleman  &  Gra- 
bam,  of  Marietta,  for  defendants  In  error. 

COLLIER,  C  This  is  an  action  to  recov- 
er on  two  nonnegotlable  promissory  notes, 
each  for  the  sum  of  $000,  Interest  and  at- 
torney's fees,  given  to  SIngmaster  Bros,  by 
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3.  W.  Armstrong  and  others  for  the  bal- 
aDce  of  the  purchase  price  of  a  German 
coach  stallion.  The  Singmaster  Bros.  In- 
dorsed said  notes  to  Albert  McKlnstry,  and 
said  McKlnstry  Indorsed  them  to  plaintiff  In 
error.  Plaintiff  In  error  alleges  that  he  Is 
the  owner  and  bolder  of  said  notes  for  val- 
ue, and  that  no  part  of  same  has  been  paid, 
and  prays  Judgment  for  the  principal,  in- 
terest, and  attorney's  fees.  The  answer  of 
defendants  was  duly  verified,  and  admitted 
the  execution  of  the  notes,  bat  denied  that 
same  had  been  assigned  to  plaintiff,  and  set 
forth  that  said  notes  were  given  as  part  of 
the  purchase  price  of  Bald  stallion,  and  that 
there  was  a  breach  of  warranty  of  said  stal- 
lion. Therefore  they  allege  that  there  was 
a  failure  of  consideration,  and  pray  a  can- 
cellation of  said  notes,  and  for  costs.  The 
uncontradicted  evidence  was  that  McKlnstry 
was  Indebted  to  plaintiff  by  mortgage  in  the 
sum  of  ¥4,000,  and  that  plaintiff  acqolred 
said  notes  by  giving  said  McKlnstry  a  credit 
upon  said  mortgage  indebtedness  in  about 
the  sum  of  $1,600.  Evidence  was  also  in- 
troduced, tending  to  support  the  contention 
of  defendants,  that  there  had  been  a  breach 
of  the  warranty  of  the  stallion,  and  conse- 
quently a  failure  of  consideration.  Upon 
conclusion  of  the  evidence,  among  other  in- 
structions, the  oonrt  Instracted  the  Jury  ab 
follows : 

"In  this  eonnectioti,  yon  are  instructed  fliat 
if  you  believe  from  the  evidence  that  the  plain- 
tiff  obtained  the  notes  In  qaestion  by  giving 
credit  on  a  debt  due  from  McKinstry  to  bim, 
then  in  such  case  it  would  not  be  a  valuable 
consideration,  and  he  would  not  be,  aa  the  law 
terms,  an  innocent  purchaser." 

There  was  a  trial  to  a  jury,  resulting  In 
a  verdict  for  defendants.  Motion  for  new 
trial  was  filed,  which  motion  was  overmled 
and  exceptions  thereto  saved.  Judgment 
was  entered  against  plaintiff  for  costs,  to 
which  plaintiff  duly  excepted.  To  reverse 
said  judgment  this  appeal  is  prosecuted. 

[1,2]  We  are  unwilling  to  say  that  said 
Instruction  did  not  Impress  the  jury;  that 
by  giving  credit  on  a  debt  due  him  by  Mc- 
Klnstry plaintiff  did  not  acquire  title  to  the 
notes  sued  upon,  which  Is  emphasized  by  the 
statement  In  plaintiff's  brief,  which  is  not 
denied  in  defendants'  brief,  that  defendants' 
attorney  argued  to  the  jnry  "that  If  plaintiff 
obtained  the  notes  In  question  by  giving 
credit  on  a  debt  due  from  McKlnstry  to 
plaintiff.  It  would  be  wlthont  consideration, 
and  that  therefore  plaintiff  did  not  own  the 
-notes  in  question  and  bad  no  legal  right  to 
sne."  The  same  argument  Is  repeated  in  de- 
fendants' brief.  In  effect,  the  instruction 
was  that  crediting  an  existing  Indebtedness 
did  not  constitute  "for  value,"  which  Is  not 
in  accord  with  the  definition  of  what  consti- 
tutes value,  as  defined  by  section  4075,  Kev. 
Laws  1910.  Said  section  reads : 

"Value  is  any  consideration  sufficient  to  sup- 
port a  simple  contract   An  antecedent  or  pre- 


exiating  debt  constitutes  value,  and  Is  deemed 
such  whether  the  inatrumeut  la  payable  on  de- 
mand or  at  a  future  time." 

It  therefore  dearly  appears  that  the  giv- 
iDg  of  said  instraetitm,  espedally  In  view  of 
the  fact  that  defendants  denied  In  Uieir  du- 
ly verified  answer  that  ttie  notes  sued  upon 
were  transferred  to  plaintiff,  was  prejudidal 
error. 

There  are  several  other  errors  assigned, 
but  from  -the  view  ire  herein  racptess  wa 
deem  it  unnecessary  to  consider  tbem. 

For  the  error  pointed  oat,  this  cause  slidnld 
be  reversed  and  remanded,  with  Inatrw^ 
tlons  to  grant  a  new  trial. 

PER  CURIAM.  Adopted  In  whola. 


    (49  OW.  58» 

WHITE  et  sL  V.  DOWELIi  al  (No.  6411) 
(Supreme  Court  of  Oklahoma.   X>ec  21,  191ff| 

(Byllabu*  by  t\«  Court.} 

1.  HiOHWATs  «s»7ft— Power  to  Tacats. 

By  the  third  subdivision  of  sectioo  1600, 
Rev.  Laws  1910,  boards  of  county  commissioo- 
ers  are  riv«i  authority  to  vacate  bfriiways  alonf 
section  lines  granted  by  section  23  of  the  Or- 
ganic Act,  and  accepted  by  the  state. 

[Ed.  Note.— For  other  cases,  see  Hlghwayik 
Cent  Dig.  S  256 ;  Dec.  Dig.  «=:»76.] 

2.  Petitioet  sob  iHJxmcnon  —  Vaoatios  o> 

HiGHWAT. 

Petition  In  this  examined,  and  Add  tliat 
same  states  a  cause  of  action. 

Error  fnun  Ett&trict  Court,  Ellis  Connty; 
O.  A.  Brown,  Judge. 

Action  by  Jennie  White  and  another 
against  O.  M.  Dowell,  Road  Overseer  of  DlsL 
No.  —  —  ,  and  others.  Judgment  for  de- 
fendants, and  plalntiib  bring  error.  Re- 
versed and  remanded. 

O.  B.  Leedy,  of  Amett;  for  plalntiA  ia 
error.  FMnk  B.  it««fidfJ',  Amett,  for  de- 
fendants in  error. 

HABDT,  J.  Plaintiffs  in  error,  wtw  will 
be-  referred  to  as  plaintiffs,  instituted  this 
action  in  the  district  court  of  BlUs  county 
against  defendants  in  error,  who  will  be  re- 
ferred to  as  dtfendant^  seeUng  to  oijola 
them,  as  road  overseer  and  township  board, 
from  removing  certain  buildings,  faidng; 
and  improT«nents  located  on  a  sectloa  line 
between  sections  17  and  18  in  townsh^y  22 
north,  range  24  west,  In  Elils  oonnt7-  D** 
fendants  filed  demurrer  to  the  petltton, 
which,  After  due  consideTatiott  by  the  coast, 
was  sustained.  Exceptions  were  saved  to 
the  ralli^  and  judgment  of  the  court,  and, 
plaintiffs  Electing  to  stand  upon  their  peti- 
tion, the  Ull  was  dlsmUned  and  plalntm 
bring  the  case  here. 

The  petition  alleges  that  plalntifte  are  the 
lawful  owners  and  in  possession  at  the  prm- 
Ises  Involved,  and  that  on  the  3d  day  of  Feb- 
ruary. 1910,  the  board  at  connty  commis- 
sioners o£  Ellis  county  by  lawful  order  and 
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amicable  bettlement  pnrchafled  from  plaln- 
tMh  a  public  for  use  as  a  public  hlgh- 
wKjt  which  Is  described  In  the  petttioa; 
that  on  said  date  the  said  board  of  county 
commissioners  did  lay  ont  and  establish  a 
public  highway  upon  and  along  said  Quarter 
section  line  described,  and  did  awron  the 
surrey  and  ivproTed  the  public  necessity 
for  a  public  road  almv  nld  quarter  section 
line,  and  uptm  said  day  by  lawful  order  con- 
demned the  section  line  between  sections  1 
and  18^  township  22  north,  range  24  west, 
for  the  reas<His  &et  forth  In  a  petition  to 
them,  that  Is*  that  said  section  line  was  im- 
passable and  could  not  be  used  for  a  public 
highway :  that  on  said  February  3,  IdlO,  said 
board  of  county  commisalonere  made  and 
entered  an  order  tliat,  If  plaintiffs-  would 
make  and  dellrer  their  deed  to  the  state  of 
Oklahoma  for  66  feet  of  land  along  a  certain 
route,  descrlblDg  It,  being  one  mile  In  length, 
the  section  line  between  sections  17  and  18 
would  be  vacated  and  closed  as  a  section 
line;  that  plaintifCs  made  and  executed  and 
delivered  said  deed  as  agreed  apon,  whldi 
said  deed  Is  now  on  record  In  the  office  of 
the  register  of  deeds  of  Bbls  county,  and  that 
the  lands  therein  conveyed  were  Immediately 
opened  and  established  as  a  highway,  and 
have  at  all  times  since  been  used  as  such; 
that  since  said  date  the  section  line  between 
said  sections  17  and  18  has  at  all  times  been 
closed  since  March,  1910,  and  Is  at  this  time 
closed  and  not  in  use  as  a  public  highway. 
Is  impassable,  and  cannot  with  any  reason- 
able expense  to  the  county  be  made  passable 
for  u&e  as  a  public  highway ;  that  the  or- 
der vacating  the  same  has  never  been  set 
aside,  and  that  the  order  establishing  a  high- 
way along  the  quarter  section  line  has  not 
been  vacated,  and  said  line  is  at  this  time  a 
public  highway  upon  the  lands  of  plaintiffs ; 
that  the  section  line  between  sections  17  and 
18  has  not  been  lawfully  opened  or  secured 
from  plaintiffs  by  amicable  settlement  or 
otherwise,  and  Is  the  private  property  of 
plaintiffs;  that  defendants  are  threatening 
to  unlawfully  enter  upon  the  land  of  plain- 
tiffs, to  wit.  sections  17  and  18,  and  are  about 
to  open  a  public  road  upon  their  private 
property  without  condemning  same  or  ob- 
taining said  premises  in  any  other  .lawful 
manner. 

[1 , 2}  The  sole  gnestion  for  determination 
In  this  case  is  whether  at,  the  date  of  the  or- 
der vacating  the  section'  line  between  sec- 
tions 17  and  18  there  existed  any  authority 
In  the  board*  of  county  commissioners'  to 
make  such  order.  Section  23  of  the  Organic 
Act  of  Oklahoma  territory  is  as  follows: 

"Sec  23.  That  there  shall  be  reserved  public 
highways  four  rods  wide  between  each  iectioD  of 
land  in  said  territory,  the  section  lines  being 
tie  center  of  said  highways ;  but  no  deduction 
shall  be  made,  where  cash  paTments  are  pro- 
vided for,  in  the  amount  to  be  paid  for  each 
quarter  section  of  land  by  reason  of  such  reser- 
vation. But  If  the  said  ughway  shall  be  vacated 
by  any  competent  authority,  the  title  to  the  !»• 


spective  strips  shall  Inure  to  tte  then  owner  of 
the  tract  of  whidi  It  formed  a  part  of  the  origi- 
nal survey." 

This  reservation  of  lands  for  public  high- 
ways was  accepted  by  an  act  of  the  terri- 
torial L^lslature  which  became  effective 
December  18,  1890,  and  afterwards  became 
section  6072,  Wilson's  Rev.  it  Ann.  SUt. 
and  by  section  2  of  article  16  of  the  Con- 
stitution aald  reservation  was  accepted  by  the 
state. 

The  contention  is  made  that  there  was  no 
anthorlty  existing  in  the  board  of  county 
commissioners  to  vacate  said  section  line. 
In  1909  the  Legislature  revised  the  laws  of 
the  state  relating  to  roads  and  highways,  and 
the  revision  is  contained  In  chq^tw  32,  art. 
It  Seaalon  Laws  1900,  and  is  embraced  In  Re* 
vised  Laws  1910,  art.  1,  a  78.  nils  revislcm 
as  mad«  was  substituted  for  all  former  acts 
on  that  subject,  and,  together  with  the  pro- 
vMoBa  concerning  eminent  domain,  found 
in  artlde  IS,  c  IS,  and  chapter  30,  Rev.  iMtn 
1010,  coortltutes  the  statutory  law  In  ref- 
ermce  to  those  subjects.  Arthnr  v.  Board 
of  Go.  Com'ra,  141  Paa  1,  not  yet  offldally 
r^lKvtBd.  The  law  as  revised  contained  no 
provision  anthorlxing  the  board  of  county 
commlaslfmerB  to  vacate  any  highway.  Sec- 
tion 1600,  Rev.  Laws  1010;  whtdk  was  bt 
force  at  that  time,  provldea  with  refermce 
to  powers  of  coouty  commlaiflwiera: 

"They  shall  have  power:  •  •  •  O^lrd.  To 
construct  and  re^ir  bridgea,  and  to  open,  lay 
out  and  vacate  mgbways. 

It  Is  said  that  this  sectlcm  does  not  apply 
to  highways  of  the  character  Involved,  which 
were  reserved  by  act  of  Congress,  and  the 
grant  accepted  by  the  state;  and  the  opin- 
ion of  this  court  in  Mills  v.  Glasscock.  26 
Okl.  123,  110  Pac.  377,  Is  dted  in  support 
thereof.  The  decision  in  that  case  involved 
a  highway  In  the  Osage  Nation  which  had 
been  reserved  by  section  10  of  the  Osage  Al- 
lotment Act  (Act  June  28.  1^06,  C  8672.  34 
Stat  L.  645),  which  provides: 

"That  public  highways  or  roads,  two  rods  In 
width,  being  one  rod  on  each  side  of  all  section 
lines,  in  the  Osage  Indian  reservation,  may  be 
estabUsbed  without  any  compensation  therefor." 

There  was  no  provision  in  said  section  for 
the  abandonment  of  said  highways,  and  the 
decision  in  that  case  Is  distinguished  from 
the  case  at  bar  in  that  by  section  23  of  the 
Organic  Act,  wliich  originally  made  the 
reservation,  It  was  expressly  provided: 

"And  if  the  aald  h^bways  shall  be  vacated  by 
any  competent  authority  ue  title  to  the  respec- 
tive strips  shall  inure  to  the  then  owner  of 
the  tract  of  whidi  it  formed  a  part  of  die  orig- 
inal survey." 

Here  was  an  express  recognitUm  of  the 
fact  by  Congress  In  the  act  making  die  reser- 
vation that  aald  highways  might  be  vacated 
by  competent  authority,  which  was  not  the 
case  In  UlUs  v.  Glasscock.  The  state,  under 
this  provision  In  secthm  23  of  Uie  Organic 
Act,  would  have  the  right  to  vacate  aatd 
highway,  and  ndght,  and  did  by  the  third 
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subdivision  of  section  1600,  Rev.  Laws  1910, 
delegate  authority  to  the  connty  commis- 
sioners to  vacate  highways,  which  would 
be  sufficiently  broad  and  comprehensive  to 
Include  highways  dedicated  by  section  23, 
and  accepted  by  the  state.  The  petition  al- 
leges that  the  county  commissioners  by  law- 
ful order  vacated  said  section  Itne  upon  the 
condition  that  plaintiffs  would  deed  to  the 
state  of  Oklahoma  a  highway  along  the 
qi^rter  section  line  60  feet  wide  and  one 
mile  in  length,  which  deed  was  executed 
and  placed  on  record,  and  the  county  com- 
missioners accepted  said  highway,  and  same 
is  now  In  use  as  such,  and  at  the  same  time 
vacated  the  highway  along  the  section  line 
between  sections  17  and  18.  There  is  no 
complaint  made  of  the  procedure  followed 
by  the  commUsloners,  but  the  contention  of 
defendants  Is  based  solely  upon  the  proposi- 
tion tliat  the  order  was  void  for  lack  of  au- 
thority in  the  commissioners  to  make  same. 
No  rights  of  abutting  property  owners  are 
involved;  it  appearing  from  the  allegations 
of  the  petition  that  the  plalntUts  own  the 
property  on  both  sid^  of  said  section  line. 
The  plaintiffs,  having  executed  a  deed  to  the 
highway  along  the  quarter  section  line,  and 
delivered  same  as  a  consideration  upon  their 
part  for  the  abandonment  of  the  highway 
along  the  section  line,  certainly  have  some 
rights  in  the  premises,  and  are  entitled  to 
be  heard  upon  this  admitted  state  of  facts. 

Many  good  reasons  exist  why  authority 
should  be  vested  In  the  county  commissioners 
to  vacate  section  lines ;  for,  as  here  alleged, 
it  might  be  Impassable  and  Impracticable 
to  Improve  the  same,  and  by  having  this  au- 
thority conferred  upon  them  they  may,  as 
was  done  In  this  case,  without  expense  to 
the  county,  secure  highways  that  are  pass- 
able, practicable,  and  convenient. 

For  the  reasons  given,  the  Judgment  of  the 
court  below  sustaining  the  demurrer  Is  re- 
versed, and  the  cause  Is  remanded,  with 
Instructions  to  overrule  the  same.  AU  the 
Justices  concur. 

(M  Okl.  49S) 

KAPPLRR  et  aL  V.  STORM  et  wH 
(No.  6680.) 

(Supreme  Court  of  Ofclaboma.    Nov.  9,  1916. 
Rehearing  Denied  Jan.  11,  1916.) 

fSi/Uabut  hv  the  Oourt) 

1.  Evidence  «s954S— Opinion  —  Coufbtbitot 
—Value  of  Lbqal  Sebvicbs. 

A  wituesa  who  is  not  an  attorney  at  law  is 
Incompetent  to  prove  fbe  vahie  of  le^  services 
of  an  attorney. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  S|  2366^-2358 ;  Dec.  Dig.  ^543.] 

2.  Attobnet  AMD  Client  €=>167— Action  fob 
Compensation  —  Dibection  of  Vbbdict  — 
Evidence. 

Id  an  action  to  recover  for  legal  services 
rendered  S.,  D.,  and  O.,  the  plaintiffs  testified 
that  the  services  were  worth  $400,  and  that 
the  joint  interest  of  S.  and  D.  egnaled  tbe  in- 


terest of  G,  in  the  subject-matter  cf  the  litiga- 
tion, and  that  they  (plaintiffs)  apportioned  the 
fee  $200  to  said  S.  and  D.,  and  ¥200  to  G. ;  that 
S.  and  D.  had  paid  them  ¥200,  and  G.  bad  paid 
them  $100  ;  held,  that  upon  a  request  of  S.  sad 
D.,  a  directed  verdict  in  favor  of  them  warn 
proper. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  H  373-376;  Decw  Dig.  ^ 
167.] 

Comtaiasioa&af  Oidnl<Hi,  Dlvldon  Na  1. 
E^r  frcMn  County  Courts  Okmulgee  County ; 
Mark  L.  Bozarth,  Judge. 

Actioa  by  Charles  J.  Kappler  and  another 
against  Fred  D.  Storm  and  others.  Judg- 
ment for  defendants,  and  plaintUEs  tKlng  er- 
ror.  Reversed  and  remanded. 

This  ccmtroversy  arose  under  claim  by 
plaintiffs  in  error,  hereinafter  dedgnated 
plaintiffs,  against  defendants  in  error,  heredn- 
after  called  defendants,  for 'a  l>alance  due 
of  $100  for  legal  services  rendered  by  plain- 
tiffs to  defendants. 

There  was  evidence  offered  by  plaintiff^ 
of  their  services  rendered,  and  that  said 
services  were  reasonably  worth  tbe  sum  at 
$400,  of  which  $^  was  charged  to  two  of 
defendants.  Storm  and  Douglas,  and  $200  to 
tbe  other  defendant,  GUI,  in  accord  with  the 
respective  Interests  In  the  subject-matter 
of  the  Utlgation  In  which  said  services  were 
rendered;  and  that  there  had  been  paid  to 
plaintiffs  by  said  Storm  and  Douglas  $200, 
and  by  Gill  $100.  leaving  an  alleged  balance 
Sue  them  of  $100.  There  was  evid^ce  «i 
the  part  of  defendants  tending  to  show  that 
the  services  were  not  worth  tbe  sum'  of  $400 ; 
and  In  this  connection  Thos.  H.  Farrar  was 
offered  as  a  witness,  and  testified,  in  sub- 
stance, as  foUowa:  That  be  held  tbe  <Ace 
of  field  clerk  for  the  Indian  agency,  which 
Is  commonly  known  as  the  "Local  Indian 
Agency,"  and  had  held  said  position  since 
July  6, 1908,  in  said  county  and  in  Okfuskee 
county;  that  be  was  familiar  with  the  An- 
nie King  allotment  up  by  Salt  Cre^  out  of 
whidi  this  lawsuit  arose;  tiiat  the  questioa 
of  the  ai^iroval  <xE  aald  lease  came  before  Um 
as  the  local  agmt  of  the  Indian  agem^ ;  that 
he  was  familiar  with  tiie  proceedings  had  In 
his  office,  and  the  c^ce  of  tiie  Indian  agency 
at  Muskogee;  that  he  knew  the  rule  that 
the  department  at  Washington  bad  with  ref- 
erence to  approval  and  disapproval  of  leases, 
when  recommended  for  aKnroval  by  the  local 
agent  or  superlntoident  of  the  Indian  agen- 
cy at  Musk(^ee;  that  tbey  usually  approved 
at  Washington  a  l«ue  recommended  at  Mus- 
kogee, unless  something  came-  up  at  Wash- 
ington which  did  not  come  up  at  Muskogee ; 
that  when  one  party  has  obtained  a  tease  and 
another  par^  is  resisting  the  ai^roval  of 
that  lease,  and  tbe  approval  la  reocmmended ' 
by  the  superintendent  of  the  Indian  agency 
at  Muskogee,  and  tbe  party  resisting  the  ap- 
proval of  tbe  lease  em^oys  counsel  to  ap- 
pear before  the  Secretary  at  the  Interior  al 
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Washington,  then  the  lessee,  or  the  man  who 
Is  securing  the  approval  of  the  latter  lease 
by  the  Secretary  of  the  Interior  and  has 
employed  counsel  to  represent  him  before  the 
department,  seeking  to  have  the  recommenda- 
tion of  the  Indian  agency  cohcarred  in  by 
the  Secretary  of  the  Interior,  such  services 
of  an  attorney  representing  the  Boccessful 
lessee  would  not  be  worth  as  much  as  they 
would  be,  if  the  attorney  representing  the 
party  whose  lease  had  been  recommended 
rejected  had  gone  to  Washington  and  gotten 
the  recommendation  overruled;  that  he  had 
occasion  to  ascertain  and  know  tbe  customary 
or  reasonable  services  rendered  before  the 
department  In  the  approval  of  leases,  and 
this  he  only  knew  In  a  general  way ;  that  be 
was  familiar  with  fees  chained  for  services 
of  that  kind  only  from  observation;  that 
he  had  had  no  actual  experience,  but  would 
not  say  that  be  was  not  familiar  enough  to 
testify  what  a  reasonable  fee  to  that  hypo- 
thetical question  would  be  by  an  attorney  In 
Washington;  that  from  his  knowledge,  he 
knew  what  would  be  a  reasonable  fee  for 
an  attorney  representing  Gill,  Storm,  and 
Etouglas;  and  that  from  his  experience  as 
local  district  agent,  and  from  his  knowledge 
of  what  occurred  in  this  case,  that  he  was 
familiar  with  and  knew  what  <^aracter  of 
services  were  required  of  an  attorney  repre- 
senting GUI,  Storm,  and  Douglas  before  the 
Secretary  of  tbe  Interior  in  this  particular 
case ;  and  that  $250  would  have  been  a  very 
liberal  fee  in  said  ease.  It  was  not  shown 
that  said  witness  was  an  attorney  at  law. 

Plaintiff  objected  to  that  portion  of  the 
foregoing  testimony  in  whidi  the  witness 
fixed  the  value  of  the  fee,  upon  the  ground 
that  It  was  Irrelevant,  Incompetent,  and  Im- 
material, and  that  the  witness  bad  not  quali- 
fied to  answer  as  to  his  knowledge  of  the 
value  of  the  services  rendered  In,  Washington. 

When  plaintlfCs  rested  their  case,  defend- 
ante  moved  the  court  to  direct  the  Jury  to 
return  a  Terdlct  in  favor  of  Storm  and  Doug- 
las, whldi  motion  was  sustained  by  tbe 
court;  to  whl<di  plaintiffs  duly  excepted, 
and  the  tilal  proceeded  as  to  the  other  de- 
fendant 0111,  and  resulted  In  a  verdict  tor 
defendants.  Within  the  statutory  time,  mo- ! 
tlon  for  a  new  trial  was  filed,  which  waa 
overruled  by  the  court;  to  which  action  of 
the  court  plaintiffs  duly  ^cepted.  Judg- 
ment was  rmdered  on  the  verdict,  to  reverse 
which  this  appeal  Is  prosecuted. 

Aferwine  &  Newhouse,  of  Okmulgee,  for 
plaintiffs  in  error.  Fred  M.  Carter,  of  Ok- 
mulgee, for  defendants  in  error. 

■  GOLLIEtt,  O.  (after  stating  facts  as  above). 
t1]  Tbe  amount  of  knowledge  which  a  wit- 
ness must  possess  before  a  party  Is  entitled 
to  his  opinion  as  an  expert  Is  a  matter  left 
largely  to  the  discretion  of  the  trial  court, 
and  Its  ruling  thereon  will  not  be  disturbed, 
unless  (dearly  erroneon&   Atchison,  T.  &  S. 


F.  R.  Co.  V.  Baker,  3T  OU.  48,  130  Pac  tSTT; 
Chateaugay  Ore  &  Iron  Co.  v.  Blake,  144 
U.  S.  476^  12  Sup.  CL  731,  36  L.  Ed.  510; 
Congress,  etc..  Spring  Co.  v.  E^r,  99  U.  S. 
645,  25  U  Ed.  487 ;  Stlllwell,  etc.,  Mfg.  Ca 
V.  Phelps,  130  U.  S.  520.  9  Sup.  Ct  601,  82 
L.  Ed.  1035;  Inland,  etc..  Coasting  Co.  v. 
Tolson,  139  U.  S.  651,  11  Sup.  Gt  653,  35 
L.  Ed.  270;  Erhardt  t.  Ballln,  SS  Fed.  968, 
5  O.  C.  A.  363. 

It  appears  from  the  evidence  that  witness 
Farrar  had  had  no  experience  In  fixing  fees 
for  such  services,  and  that  all  he  knew  as 
to  the  value  of  same  was  "from  observation," 
the  extent  of  which  Is  not  shown;  that  he 
did  not  know  anything  of  the  character  or 
ability  of  plaintiffs,  or  their  standing  as  at- 
torneys, or  consider  that  element  in  arriv- 
ing at  the  conclusion  as  to  the  value  of  their 
services;  or  that  he  knew  tbe  actual  serv- 
ices rendered  by  plaintiffs  to  defendants. 
It  does  not  appear  from  any  evidence  In  the 
case  that  said  witness  was  an  attorney  at 
law.  Judicial  notice  will  not  be  taken  that 
a  witness  offered  Is  a  lawyer.;  that  fact 
mnst  be  made  to  appear.  Fry  v.  Estes,  62 
Mo.  App.  1. 

"An  expert  must  have  particular,  specific 
knowledge  upon  tbe  subject  about  which  he  tes- 
tifies." Jones  Com.  on  Ev.  vol.  2,  |  308,  and 
authorities  there  cited. 

ConslderlDg  all  Qie  evidence  of  tbe  witness, 
we  are  of  the  cqiiDlon  that  be  61&  not  pn^- 
erly  qualify  to  antborlso  his  evidence  as  to 
the  value  at  the  services  rendered  by  plain- 
tiffs to  defwdanta  to  g6  to  tbe  jury.  But 
then  is-  a  more  serious  vice  in  admitting 
bis  eridoice  as  to  tlie  valne  of  the  services 
In  this  case,  for  tbe  reas<Hi  that  be  Is  not 
sbown  to  be  an  attorney  at  law,  which  fact 
alone  renders  tbe  admission  of  bis  evidence 
aa  to  tbe  value  of  swviGea  rendered  a  re- 
versible error. 

"As  to  the  value  of  professional  services,  only 
persons  oigaged  in  that  profesrion  can  give  ev- 
idence." Jones  Com.  on  Bv.  I  887,  voL  2,  p. 
960. 

In  the  case  of  Hart  v.  Tidal,  6  OaL  56,  Mr. 

Justice  Heydenfelt  says: 

"A  witness,  who  is  not  an  attorney,  is  iQcom- 
^^nt  to  prove  the  value  of  an  attorney's  serv- 

The  holding  In  Hart  t.  Tidal,  supra,  Is  ap- 
proved in  the  case  of  Howell  v.  Smith,  108 
MldL  860,  06  N.  W.  218.  See^  also.  Mock 
Kelly,  8  Ala.  887. 

"The  weight  of  authority  is  to  the  effect  that 
a  witness  who  Is  not  a  lawyer  is  not  competent 
to  testi^  as  an  expert  to  the  value  of  tbe  profes- 
sional services  of  an  attorney."  2  Encyc.  of  £v. 
p.  169. 

In  Allls  V.  Day,  14  Minn.  516  (GU.  388),  It 
is  held -that  practicing  lawyers  occupy  the 
position  of  experts  an  to  the  question  of  the 
value  of  legal  services ;  that  from  the  char^ 
acter  of  their  business  they  are  not  only  In 
the  habit  of  estimating  the  value  of  official 
services,  but  they  enjoy  peculiar  advantages 
for  so  doing;  that  their  opinions  of  such 
values  should  therefore  be  receive^  not 
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only  because  £hey  are  qualified  to  perform 
them,  bat  because  It  ai^tears  to  be  imprac- 
ticable to  famish  any  more  satlsfiictory  evi- 
dence. 

Wbile  it  Is  true  that  siune  of  the  au- 
thors on  evidence  express  an  opinion  contrary 
to  the  authorities  dted,  not  one  of  said  text- 
writers  cites  authority  in  support  of  his  rlews. 

[2]  We  think  the  court  correctly  directed 
a  verdict  for  the  defendants  Storm  and 
Douglas,  for  the  reason  that  the  testimony 
of  plaintlfFs  shows  that  they  charged  Storm 
and  Douglas  $200,  and  GUI  $200,  which  was 
in  accord  with  the  interrat  of  the  parties  In 
the  subject-matter  of  the  fee;  and  that 
Storm  and  Douglas  bad  paid  plalntllfB  $200 
before  the  commencement  of  this  suit 

Since  the  views  herein  expressed  neces- 
sarily work  a  reversal  of  this  caase,  we  deem 
it  unnecessary  to  discuss  any  of  the  other 
questions'  Involved  in  this  appeal. 

The  Judgment  of  the  trial  court  should  be 
reversed  and  the  cause  remanded. 

FEB  C0BIAM.  Adopted  In  whole.- 


(H  OU.  426) 

FAKBfERS*  HARDWARE  it  IMPLEMENT 
CO.  T.  THACKER.   <Na  5112.) 

(Supreme  Court  of  Oklahoma.    Dec.  14,  1915, 
Rehearing  Denied  Jan.  11.  1916.) 

1.  Etxdbnci  ^»18^Best  and  Sbooitdabt— 

PUUHINABT  PbOOF—RECOBDS. 

A  party  was  permitted  to  introduce  as  evi- 
dence the  records  of  the  register  of  deeds  office 
showing  certain  recorded  deeds  without  first  of- 
feriu  proof  that  the  original  deeds  were  not 
in  bis  posieBsita  mr  under  his  contn^  Beld 
error. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  (8  638-641 ;  Dec.  Dig.  ^184.] 

2.  Reckivebs  «=>137— Sale  or  Rkaltt— Va* 
UDrrr  or  Deed — Requisptes. 

The  court  having  c<Hi&rmed  a  receiver's  sale 
of  real  property  in  his  hands  and  having  direct- 
ed him  to  make  a  deed  therefor,  no  further  ac- 
tion upon  the  part  of  the  court  is  necessary  to 
make  a  deed  so  made  valid  and  binding. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Guit  Dig.  8S  238-242 ;  Dec.  Dig.  ^137.] 

8.  Rkckivebs  134— Sale  or  Reai.tt— No- 
tice—Po  wan  OF  CotlBT. 

There  are  no  requirements  of  the  statute  di- 
recting bow  a  receiver's  sale  should  be  conduct- 
ed, and  the  court  has  the  authority  to  direct 
how  the  same  shall  be  sold  and  what  notice  shall 
be  girm  to  interested  parties. 

[Ed.  Note.— For  other  cases,  see  Reeelvera, 
Cent  Dig.  S  230;  Dec  Dig.  «»134.] 

4.  Beceivebs  «=>139  —  Motion  to  Set  Asidb 
Rbceiveb's  Sale— Res  Judicata. 

A  party  claiming  an  interest  In  the  prop- 
erty made  a  motion  to  set  aside  a  receiver's  sale 
upon  the  grounds  that  It  had  no  notice  of  the 
intended  sale,  and  that  the  sale  was  fraudulent 
The  motion  was  overruled  and  no  appeal  was 
taken  therefrom.  Held,  as  to  the  moving  party, 
the  matter  thereby  becomes  res  judicata. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  |{  243.  244;  Dee.  Dig.  ^139.] 


'5.  Recxzvkks  ^^139— Motioit  to  Sbt  Abiimi 
Sau: — CoNFiBUATTon  or  Saix. 

The  overruling  of  a  motion  to  set  aside  a 
receiver's  sale  amounts  to  an  order  confirming 

the  sale. 

[Ed.  Note.— For  other  eases,  see  Re^eivtta. 
Cent  Dig.  H  24S,  244';  Dec.  Dig.  ^139.] 

Commisslonets'  Opinion,  Division  Na  4. 
Error  from  District  Court,  Carter  County; 
James  R.  Tcdbot.  Judges 

Action  by  John  Thacker  against  the 
Farmers'  Hardware  A:  Implement  Company 
and  others.  Judgm«it  for  plaintifr,  and  de- 
fendant named  brings  error.  Affirmed. 

Bennett  &  Pope,  <^  Oklahoou,  City,  for 
plaintiff  In  error.  Morgan  &  Denpree,  of  Ok- 
lahoma  City,  and  O.  W.  Cornell,  at  Weatbef^ 
ford,  tor  defendant  In  enot, 

MATHEWS,  O.  The  parUes  wUl  be  dca> 
Ignated  as  In  the  trial  court  It  appears 
that  th«  Arm  <tf  Hnber  Bros.,  a  oopartner- 
shlp,  purchased  certain  real  propoty  from 
the  receiver  of  defmdant,  and  afterwards 
the  pn^rty  in  omtrovenQr  was  deeded  to 
plaintiff  by  Antone  Hnb^.  Jr.,  who  heSA  a 
deed  from  Charles  A.  Hnber.  It  appears 
farther  that  there  was  no  record  evidence  dis- 
closing who  were  the  members  of  the  said  firm 
of  Huber  Bro&,  hence  the  i^aintlff  filed  an 
action  to  quiet  the  title  to  the  above  prop- 
erty In  himself  and  among  other  parties 
made  the  said  Farmers'  Hardware  A  Imple- 
ment Company  a  defendant  The  principal 
object  of  the  suit  was  to  have  a  Judicial  de- 
termination as  to  who  composed  the  firm 
of  Huber  Bros.,  so  that  hla  diain  of  reeoid 
titie  would  be  complete.  The  other  d^oid- 
ants  made  default,  but  the  above-uamed  de- 
fendant answered  by  scleral  denlaL  The 
action  was  tried  to  the  court  who  found  for 
the  plaintiff,  and  defendant  {woBecntes  this 
appeal.  This  controversy  had  its  inception 
in  an  action  begun  In  the  district  court  of 
Oklahoma  county,  wherein  the  Parlln  St 
Orendorff  Co.,  sued  the  defendant  heretn. 
One  I^rmers'  Hardware  &  Implemait  COl, 
and  the  court  thoein  ai^olnted  one  W.  W. 
Storm  as  recelTer  toe  the  property  of  said 
defendant,  which  indnded  the  pn^>erty  In 
controveray,  and  aald  recelyer  aolA  the  same 
to  Huber  Bros. 

[1]  At  the  trial  the  plaintiff  produced  the 
reglsteF  ot  deeds  of  Casta  county  aa  a  wit- 
ness, who  vxeamteA  the  xecOTds  fn»n  hla 
office  and  was  permitted,  over  the  objection 
of  defoidant,  to  testis  that  OKtatn  pages, 
specifying  the  same  and  the  volume,  cra- 
talned  cotAea  of  cwtaln  deeds  to  tiie  propu^ 
ty  In  controTeiay,  as  follows:  A  deed  from 
W,  W.  Storm,  xeceirar  of  defradant,  to 
Haber  Bros.,  a  deed  from  Charles  A.  Hahw. 
to  AntcMie  Hnbw,  Jr^  and  a  deed  ftom 
Ant(me  Hubor.  Jr..  to  jAalntlfl,  with  a  re- 
quest, whtdi  was  granted,  that  said  deeds 
be  copied,  certified  to,  and  filed  as  a  part 
of  the  record  In  this  case. 
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Sections  S099  and  5116,  Rev.  Laws  1910. 
proTlde  the  mode  for  the  Introdactlon  of  the 
records,  and  the  Supreme  Court,  In  the  recent 
case  of  Dyal  t.  (Nortmt.  150  Paa  703,  h^d 
that  sufficient  evidence  must  be  produced 
to  satisfy  the  court  that  the  original  Instru- 
ment Is  not  in  the  possession  of  or  under  the 
oontrcd  vt  the  part7  ofterliw  the  record  be* 
fore  the  records  may  be  received  In  evldMioe. 
In  the  case  at  bar,  no  evidence  was  offered 
upon  that  point,  hence  the  admission  of  the 
lecordB  was  vmr;  bat  did  the  defOidant 
have  such  an  interest  in  the  property  that 
It  could  complain  of  tb«  error?  If  the  de- 
fttidant,  through  its  receiver,  had  transfer- 
red and  cimv^ed  its  entire  interest  in  the 
proper^,  and  If  the  record  In  this  case  shows 
aliunde  that  fact  then  the  court  did  not  com- 
mit prejudicial  error  In  admitting  the  reo- 
ords  of  the  r^tetmr  of  deeds  without  first 
making  the  statutory  proof.  Mullen  t.  Thai- 
ton.  24  Okl.  643,  104  Pac.  359. 

[2]  Defendant's  next  contention  Is  that  the 
title  to  the  lots  In  controversy  never  vested 
in  the  grantor  of  plaintiff,  and  it  states  Its 
proposition  as  follows: 

"Defendant  contends  that  a  sale  of  real  prop- 
erty by  a  receiver  under  the  order  of  the  court, 
as  in  this  case,  must  be  reported  to  and  approv- 
ed by  the  court  and  confirmed,  and  until  that  Is 
done,  the  purchaser  does  not  obtain  title  to  the 
property  undertaken  to  be  sold." 

This  contention  of  the  defendant  cannot 
be  sustained  for  two  reasons:  First.  Copies 
of  the  record  of  the  district  court  of  Okla- 
homa county  In  tlie  case  of  Parlln  &  Oren- 
dorff  Co.  V.  Farmers'  Hardware  &  Imple- 
ment Co.,  which  were  filed  as  evidence  In 
this  case  and  stipulated  by  the  parties  to 
this  action  as  correct  show  exactly  to  the 
contrary.  On  the  13th  day  of  FAruary, 
1900,  in  that  case,  there  was  filed  a  Journal 
^ry,  signed  by  the  district  Judge,  entitled, 
•'Order  Confirming  Contract  of  Sale  and  Au- 
thorizing Receiver  to  Execute  and  Deliver 
Deed  and  Bill  of  Sale." 

In  this  order  It  Is  recited  that  the  applica- 
tion of  the  receiver  came  on  to  be  heard  for 
an  order  confirming  contract  of  sale  of  the 
property  in  bis  bands  as  such  receiver,  and 
authorizing  him  to  execute  and  deliver  a 
deed  therefor,  and  therein  the  court  found 
and  decreed  that  it  was  necessary  to  sell 
and  dispose  of  all  of  the  property  in  the  re- 
ceiver's bands  and  that  the  best  bid  there- 
for was  that  of  Huber  Bros.,  and  that  they 
had  bid  $2,700  for  lots  11  and  12,  block  01 
(ttie  properly  In  controversy),  In  the  town 
of  Weatherford,  Custer  county;  that  the 
receiver  had,  under  the  directions  of  the 
court,  accepted  said  bid  of  said  Huber  ^ros. 
and  that  the  sale  and  conveyance  of  said 
proper^  1^  tlte  receiver  to  said  Huber  Bros, 
fihonld  be  and  the  same  Is  hereby  approved, 
ratified,  and  confirmed,  and  that  the  said 
receiver  is  authorized  and  directed  to  make, 
execute,  and  deliver  to  the  said  Huber  Bros, 
a  deed  to  th«  said  lots  U  and  12,  block  61, 
In  Weatber£ord,  OkL 


The  above-dted  order  is  very  lengthy  and 
concludes  with  the  following: 

"That  upon  the  completion  of  the  said  Invoice 
end  the  ezecatlon  and  delivery  of  the  said  deed 
and  bill  of  sale,  as  herein  authorized  and  direct- 
ed, and  upon  payment  by  said  members  to  the 
said  receiver  of  the  sums  herein  named  and  des- 
ignated and  report  thereof  to  the  court,  said 
deed  of  conveyance  and  bill  of  sale  and  transfer 
of  all  said  property  should  be  approved  and  rati- 
fied and  confirmed  by  the  court' 

The  defendant  argues  that  this  excerpt 
last  quoted  shows  tliat  it  was  the  import 
of  the  order  that  the  sale  was  to  again  be 
reported  to  the  court  to  receive' his  final  ac- 
tion, which  was  never  done.  Apparently 
from  a  reading  thereof  this  contention  is 
correct,  but  a  careful  examination  of  the 
entire  order  leads  us  to  conclude  that  this 
last  clause  was  inserted  in  the  order  inad- 
vertently, and  that  it  could  not  have  been 
the  real  Intention  of  the  court  to  have  the 
receiver  report  to  him  again  relative  to  ex- 
ecuting a  deed  to  the  real  property  to  Hu- 
ber Bros.  Even  In  this  very  clause  It  Is  re- 
cited that  after  "the  execution  and  delivery 
of  the  deed  as  authorized  and  directed," 
showing  that  it  was  the  Intention  of  the 
court  that  the  transaction  relating  to  the 
transfer  should  be  entirely  completed  with- 
out any  further  order  on  his  part 

The  defendant  makes  these  citations  In 
8upi>ort  of  Its  contention:  High  on  Receivers, 
S  190;  Simmons  v.  Wood,  45  How.  Prac. 
(N.  T.)  268  ;  34  Cyc  821 ;  In  the  matter  of 
the  Application  of  Qiarles  Denlson  et  al., 
stockholders  of  the  Grocers'  Bank  of  New 
York  City,  tor  the  Appointment  of  a  Receiv- 
er. 114  N.  Y.  621,  21  N.  E.  97;  WUliamson 
V.  Berry,  8  How.  {U.  S.)  496,  12  L  Ed.  1170. 

'Hiese  cases  are  not  In  point,  for  each  of 
them  Is  upon  the  proposition  that  when  a 
receiver  is  directed  to  sell  the  property,  that 
the  sale  is  not  complete  and  binding  until 
it  Is  confirmed  by  the  court,  which  is  a  cor- 
rect statement  of  the  law;  but  In  the  case 
at  bar,  the  court.  In  the  order  under  consider- 
ation, was  not  making  an  order  permitting 
the  receiver  to  make  a  contract  to  sell  the 
property.  The  receiver  had  already  made 
a  contract  to  sell  the  same,  and  the  order  so 
recites,  and  was  then  asking  the  court  to 
confirm  the  sale.  It  is  not  contemplated 
by  the  statute  that  the  court  ^ould  take  any 
action  relative  thereto  after  the  execution 
of  the  deed  (section  5201.  Rev.  Laws  1910^ 
and  we  see  no  necessity  therefor. 

[3-i]  Defendant  next  complains  that  even 
though  the  sale  in  fact  was  confirmed,  that 
it  had  no  notice  of  the  intended  sai,e,  and 
therefore  the  same  was  not  binding  upon  it 
The  case  of  Threadglll  v.  Colcord.  16  Okl. 
447,  85  Pac.  703,  Is  similar  to  the  facts  in 
this  case.  The  court  there  held  that  there 
was  no  requirement  of  the  statute  directing 
how  a  receiver's  sale  should  be  conducted, 
and  that  all  that  was  necessary  in  making 
such  a  sale  was  to  follow  the  directions  and 
orders  of  the  court.  Bat  If  such  notice  was 
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necessary,  defendant  cannot  be  heard  to  com- 
plain here  that  It  did  not  hare  snch  notice, 
because  the  records  show  that,  after  the 
confirmation  of  the  sale,  which  was  on  the 
14th  day  of  February,  1900,  the  defendant, 
on  the  1st  day  of  February,  1901,  filed  a  mo- 
tion In  the  original  case  In  the  district  court 
of  Oklahoma  county,  to  set  said  sale  aside 
and  therein  set  ont  that  no  notice  of  any 
kind  was  given  ot  the  recelyer's'  Intention 
to  sell  the  property  In  eontroTersy  to  Bu- 
ber  Bros.,  and  that  the  said  reodrer  had 
sold  the  mid  property  for  a  grossly  Inade^ 
Qnate  price,  with  Intent  to  defraud  defend- 
ant, and  that  on  the  12th  day  of  February, 
1900,  he  had  made  and  delivered  to  the  said 
Huber  Bros,  a  deed  to  said  property,  which 
deed  had  been  recorded  and  tlie  said  Huber 
Bros,  was  then  in  full  control  of  said  prop- 
erty. This  moUon  was  by  the  court  over- 
ruled.  The  defendant  did  not  appeal  from 
this  order ;  the  same  thereby  hecfune  res  Judi- 
cata as  to  it,  and  It  will  not  be  heard  here 
to  raise  the  point  again  .because  from  the 
above  action  of  the  court  it  became  ctrndu- 
slve.  In  the  case  of  Threadgill  v.  Golcord, 
supra,  Chis  court  h«ld  that  the  overruling 
of  a  motion  to  set  a^de  the  sale  amoimts 
to  an  order  confirming  the  sal& 

fnie  defendant  is  furttier  precluded  from 
prevailing  Ih  this  actltm  because  every  at- 
tack It  seeks  to  make  against  plaintiff's 
deed  Is  a  collateral  attach  and  not  permls* 
sive  In  this  action.  Sock^  v.  Winstock,  43 
OkL  758,  144  Pac.  872;  Coblents  v.  Cochran. 
143  Pa&  658 ;  Alfrey  t.  Colbert,  144  Pac.  179 ; 
McDnffie  V.  Gelser  Mfg.  Co.,  41  OkL  488. 138 
Pac.  1029;  Smith  v.  Ke&sler  et  aL,  22  Idaho. 
689. 127  Pac.  172,  SyL  2. 

From  the  forcing,  it  is  concluded  that  as 
the  record  evidence  in  this  case  shows  that 
Huber  Bros,  received  a  deed  to  the  property 
In  oontroverqr  from  the  receiver  of  defend- 
ant, therefore  the  error  ot  the  court  In  ad- 
mitting the  records  of  the  raster  of  deeds 
office  aforesaid  was  without  prejudice  to 
any  right  of  defendant. 

The  claims  that  defen^nt  seeks  to  set 
up  in  this  case  are  wholly  without  merit  and 
devoid  of  all  equity,  and  ev«i  if  it  once  had 
a  Just  contention  it  has  become  stale  by  the 
lapse  ot  time.  Huber  Bros,  purchased  this 
property  ^m  the  recover  of  defendant, 
and  received  a  deed  therefor  on  the  12th 
day  of  February,  1900.  About  a  year  there- 
after, defendant  made  a  motion  to  set  the 
sale  and  deed  aside,  which  was  overruled, 
and  nothing  further  was  done  until  this  ac- 
tion, ten  years'  having  intervened  and  the 
proper^  having  passed  into  the  bands  of  an 
innocent  purchaser,  and  its  rlsht^  if  it  had 
any,  were  permitted  to  sleep  all  that  time. 
Such  laches  should  not  be  looked  upon  with 
favor. 

The  Judgment  should  be  affirmed. 
PER  CURIAM.  Adopted  In  whole. 


(tt  ou.  sw 

WEVEB  et  aL  V.  PIONEER  FIBB  INS.  CO. 
(Mo.  375e.) 

(Supreme  Court  of  Oklahoma.  De&  14, 1515.) 

(Syltabua  &v  the  Court.) 

1.  Insurance  ®=>622  — Action  on  Poliot  — 

CONTBACT  LiMITA-nON. 

The  provision  in  the  standard  form  of  fire 
iDBurance  policy,  provided  for  in  section  3481, 
and  contained  in  section  3482,  Rev.  Laws  1910, 
that  "no  suit  or  action  on  this  policy,  for  the 
recovery  of  any  claim  shall  be  snstainable  in 
any  court  of  law  or  equity  until  after  full  com- 
pliance by  the  assured  wititi  all  the  foregoing 
requiremenfs,  nor  unless  commenced  withiit 
twelve  months  next  after  the  fire,"  is  nnambign- 
ouB,  and,  in  an  acti(»i  on  the  policy  commenced 
more  than  12  months  after  the  date  of  the  fire, 
will  be  enforced  in  accordance  with  the  plain 
meaning  of  its  terms,  where  no  extrinsic  facts 
are  alleged  excusing  delay  in  instituting  the 
action. 

[Ed.  Note,— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1540,  1544r-1550;  Dee.  Dig.  ^ 
622,] 

2.  Insurance  <s»e22— Action  on  Pouct— 

CONTBACT  LiUITATIONS. 

Where  a  standard  form  of  policy  of  fire  in- 
surance contains  the  provision  that  no  suit  or 
action  shall  be  sustainable  in  any  court  of  law 
or  equity  unless  commenced  within  12  months 
next  after  the  fire,  the  period  of  limitatioa  be- 
gins to  run  from  the  date  of  the  fire,  notwith- 
standing the  [wlicf  also  contains  a  provision 
that  "the  loss  shall  not  become  payable  until 
sixty  days  after  the  notice,  ascertainment,  es- 
timate, and  satisfactory  proof  of  the  loss  here- 
in required  have  been  receive  by  this  company, 
including  an  award  by  appraisers  whoi  apprais- 
al has  been  required." 

[Ed.  Note.— For  other  cases,  see  Inanranee, 
Cent  Dig.  H  1540,  1644r-15S0;  Dee.  Dig.  «=> 
622.] 

Error  from  County  Court,  Goal  Ocnmty;  B. 
H,  Wells.  Judga 

Actl<m  by  W.  F.  Wever  and  another  against 
the  Pioneer  Fire  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintllb  bring  et- 
ror.  Affirmed, 

William  H.  Fuller  and  George  M.  Porter, 
both  of  McAlester,  and  C.  R  B.  Cutler,  of 
Coalgate,  for  plalnt^s  in  error.  Scothom, 
CaldweU  &  McRlll,  of  Oklahoma  City,  for  de- 
fendant in  error. 

SHARP.  J.  Plaintiffs'  action  was  brought 
July  29,  1911,  to  recover  on  an  Oklahoma 
standard  form  fire  Insurance  policy.  Issued  by 
the  Pioneer  Fire  Insurance  Company  to  the 
plaintiff  W.  F.  Wever,  October  16. 1909.  The 
amended  petition  alleged  the  total  destruc- 
tion of  the  property  Insured  on  April  5, 1910, 
on  which  date,  It  was  said,  the  Insurance  pol- 
icy was  In  full  force  and  effect.  To  both  the 
original  and  amended  petition,  the  defendant 
filed  a  general  demurrer,  and  also  a  special 
demurrer,  ou  the  ground  that  both  petitl<H>s 
disclosed  that  plaintiffs*  cause  of  action  was 
barred  by  limitation. 

[1.2]  SecUon  3481,  Rev.  Laws  1910,  pro- 
vides that  no  fire  Insurance  company  shall 
issue  fire  Insurance  policies  on  prcq;>eitr  In 


^»For  other  cases  nes  sam*  topic  and  KBY-NUMBER  Id  all  Ksy-Numbend  DlgesU  and  Indaxoa 
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this  state,  oOter  than  those  ct  the  standard 
form  therein  set  forth,  with  certain  enumer- 
ated exceptions  not  InTOtved  In  this  appeal. 
Section  8482  contains  a  standard  form  of  pol- 
icy, and  in  wbldb  Is  the  following  provi- 
sion: 

"No  suit  or  action  on  this  poUcjr.  tor  the  re- 
covery of  any  claim,  aball  be  sustainable  in  any 
court  of  law  or  equity  until  after  full  compli- 
ance by  the  insured  with  all  the  fore|;oinK  re- 
quirements, nor  unless  commenced  within  twelve 
mooths  next  after  the  fire." 

The  policy  contains  additional  provisions 
to  the  effect  that  If  fire  occur,  the  Insured 
shall  give  Immediate  notice  In  writing  of  any 
loss  thereby,  and  within  60  days  after  the 
fire,  unless  sudi  time  Is  extended  In  writing 
by  the  Insurer,  shall  render  a  statement  to 
the  company,  signed  and  sworn  to  by  the  In- 
sured, stating  the  knowledge  and  belief  of  the 
Insured  as  to  the  time  and  origin  of  the  fire, 
together  with  other  requirements  not  here 
necessary  to  eniunerate;  and  further  pro- 
vides, In  effect,  that  the  policy  shall  be  paya- 
ble 60  days  after  due  notice,  ascertainment, 
estimate,  and  satisfactory  proofs  of  the  loss 
have  been  received  by  the  company,  In  ac- 
cordance with  the  terms  ot  the  policy,  and 
not  otherwise. 

It  Is  the  contention  of  the  plaintiffs  In  er- 
ror that  the  statute  of  limitations  did  not  be- 
gin to  run  until  the  expiration  of  12  months 
from  the  time  the  policy  was  payable  by  the 
insurer;  while  on  the  part  of  the  Insurer  It 
Is  urged  that  the  statute  of  limitations  com- 
menced to  run  from  the  time  of  the  fire.  It 
la  said,  In  effect,  by  plaintiffs  In  error,  that 
because  of  the  terms  of  the  policy,  the  com- 
pany could  not  be  sued  until  certain  condi- 
tions were  compiled  with,  which  would  nec- 
essarily consume  a  porti<ai  of  the  time,  and, 
the  loss  not  being  payable  until  60  days  after 
satisfactory  proofs  of  the  loss  were  received 
by  the  company,  it  might  happen,  if  the  limi- 
tation clause  should  be  construed  according 
to  its  language,  that  the  aeticm  would  be  bar- 
red before  the  right  to  sue  actually  accrued 
under  otiier  provisions  in  the  policy,  and 
therefore  the  parties  cannot  have  Intended 
what  they  expressly  said ;  that  the  provision 
in  the  policy,  postponing  a  rl^t  of  action  un- 
til 60  days  after  proofs  of  loss  are  furnished, 
Is  in  omfllct  with  the  provision  limiting  the 
time  within  which  an  action  may  be  com- 
menced, and  that  these  provisions  must  be 
harmonized  by  Judldal  construction.  To  this 
view  we  cannot  give  our  assent.  "Twelve 
jnonths  next  after  the  Are"  cannot  be  tor- 
tured into  meaning  '*twelve  months  from  thh 
date  the  loss  becomes  payable."  Plain,  un- 
ambiguous wor^  wblcb  hare  bnt  one  mean- 
ing are  not  subject  to  construction.  "Twelve 
months  next  after  the  fire"  has  but  one  mean 
!ng.  It  can  have  no  other.  The  fact  that 
the  policy  was  not  payable  until  60  days  after 
proofs  were  furnished  does  not  tend  to  make 
uncertain  or  ambiguous  the  language  of  the 
•volley. 

Nor  la  there  any  conflict  in  the  several 


visions  of  the  statutory  form  ^  policy.  Giv- 
ing to  the  insured  the  full  time  allowed  him 
for  the  aotmission  of  the  proofs  of  loss,  and 
to  the  insurer  the  time  prescribed  for  pay- 
ment of  the  loss,  after  proote  ui  loss  have 
been  rec^ved,  there  would  have  remained  8 
months  In  which  to  bring  action  in  the  event 
that  liability  was  denied  or  payment  refused. 
To  80  hold  gives  full  force  and  effect  to  each 
of  the  several  provisions  of  the  policy,  and 
does  violence  to  non&  Kansas  City  Bridge 
Co.  V.  Undsay  Bridge  Co.,  32  OkL  31,  121 
Pac.  639.  Any  other  view  would  be  not  to 
construe  the  language  of  the  policy,  but  to 
change  it  Oklahoma  Nat  Life  Ins.  Co.  v. 
Norton.  44  OkL  783,  145  Pac  U38,  U  R. 
A.  XdlSE,  695;  United  States  v.  Flsk, 
3  WalL  440,  18  L.  Ed.  243.  To  substitute 
another  and  different  policy  for  the  one  pre- 
scribed by  the  Legislature.  Not  only  are  we 
precluded  from  changing  the  provisions  of 
the  poUcy,  under  the  guise  of  construction, 
of  making  a  new  contract  for  the  parties,  but 
the  parties  themselves  could  not  have  made 
tbe  contract  contended  for  by  the  Insured. 
They  had  no  volition  in  the  matter.  Hiey 
could  have  provided  no  different  period  of 
limitation.  The  limitation  In  the  policy  for 
tbe  bringing  of  an  action  was  not  a  part  of 
the  policy  by  virtue  of  any  agreement  of  the 
parties,  but  by  command  of  the  statute. 
HamUton  v.  Boyal  Ins.  Co.,  156  N.  T.  327, 
50  N.  a  863, 42  L.  R.  A.  485 ;  Temple  v.  Niag- 
ara Plre  Ins.  Co.,  109  Wis.  372,  85  N.  W.  861 ; 
Tracy  v.  Queen  City  Pire  Ins.  Co.,  132  La. 
610,  61  South.  687,  Ann.  Cas.  1914D,  1145. 
The  Legislature  having  undertaken  to  fix  a 
special  statute  of  limitations^  we  cannot  say, 
as  a  matter  of  law,  that  the  time  allowed  is 
unreasonable.  The  statutes  of  some  of  the 
states.  It  appears,  allow  but  6  months  after 
loss,  or  fire,  or  the  doing  of  a  certain  act, 
in  which  to  bring  suit  Circumstances  might 
arise,  and  often  do,  that  would  have  the  ef- 
fect of  delaying  the  period  In  which  suit 
could  be  brought  Such  was  the  case  In  Pa- 
clfiic  Mut  Life  Ins.  Co.  t.  Adams,  27  OkL  ^6, 
112  Pac.  1026.  No  drcumstances  appear 
from  tbe  plaintiffs'  amended  petition  by 
which  he  was  deprived  of  a  reasonable  time 
In  which  to  bring  his  action.  If  sudi  were 
the  case,  a  different  question  might  arise. 

When  the  statute  commenced  to  run  pre- 
sents a  Question  In  whtdi  there  is  much  con- 
flict of  autliorfty.  We  believe,  however,  that 
the  wdght  of  auQiorlty  and  the  better  rea- 
soned cases  support  our  conclusion.  The 
provision  of  our  statute  fixing  the  time  with- 
in whidi  suit  shall  be  brought,  is  identical 
with  that  proridon  of  a  policy  before  the 
court  in  Allen  t.  Dutchess  County  Mut  Ins. 
Co..  95  App.  Dir.  86,  88  N.  T.  Supp.  630,  In 
which  it  was  held  that  the  12  months*  limita- 
tion began  to  run  from  the  date  of  the  flre, 
citing  King  V.  Watertown  Fire  Ins.  Co.,  47 
Hun,  1 ;  Cooper  v.  U.  S.  Mut  Ben.  Ass'n,  132 
N.  T.  334,  80  N.  B.  833,  18  L.  B.  A.  138,  28 
I  Am.  St  Bep.  681.  In  tbe  latter  case,  the  pri- 
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or  decisions  of  that  court  In  Mayor,  etc.,  v. 
Hamilton  Fire  Ins.  Co.,  39  N.  Y.  45,  100  Am. 
Dec.  400,  Hay  v.  Star  Fire  Ins.  Co.,  77  N.  T. 
235,  33  Am.  Bep.  607,  and  Steen  t.  Niagara 
Fire  Ins.  Co.,  89  N.  t.  315,  42  Am.  Rep.  297, 
were  beld  not  to  be  controlling,  for  the  rea- 
son that  there  the  period  of  limitation  was  12 
months  "after  any  loss  or  damage  shall  ac- 
crue," or  "after  the  loss  shall  occur,"  or 
"next  after  the  loss  or  damage  shall  occur.** 
In  the  latter  case  the  policy  limited  the  time 
for  bringing  an  action,  as  already  seen,  to  a 
term  of  12  months  "next  after  the  loss  or 
damage  shall  occur,"  and  It  was  said,  after 
referring  to  previous  decisions  of  the  court: 
"No  doubt  the  appellaot  could  bave  stipulated 
that  the  time  of  tbe  fire  ibould  be  looked  to  as 
tbe  event  from  tbe  bappening  of  which  the  lim- 
itation should  run,  but  it  would  require  distinct 
lanruage  to  show  that  sucb  was  the  Intmtiini 
of  the  parties.   It  is  not  used  here." 

In  Rottler  r.  German  Ins.  Co.,  84  Ulnn. 
Ue,  86  N.  W.  888,  It  was  held  that  a  pro- 
vldon  in  tbe  Minnesota  standard  policy  that 
no  suit  to  recover  for  losa  under  tbe  policy 
should  be  sustained  unless  commenced  wltb' 
In  two  years  from  tbe  time  the  loss  occnired, 
u  a  limitation*  appUed  to  and  ran  from  Oie 
time  of  fire  or  actual  destmctlon  of  the 
pn^rty,  and  not  from  tbe  time  when  tbe 
cause  of  action  accrued.  The  earlier  oplor 
ion  of  ttte  court  la  Chandler  v.  St  Paul  F. 
ft  H.  Ins.  Ca,  21  Minn.  85,  18  Am.  Rep.  385, 
was  shown  to  bave  been  rested  upon  the  pe- 
culiar language  of  the  policy,  making  con- 
struction permissible.  In  State  Ina  Co.  v. 
Meesntan,  2  WafOi.  4S8,  27  Pac.  77,  26  Am.  St 
Rep.  870,  in  an  able  c^dnion,  it  Is  said  tliat 
where  a  policy  of  fire  insurance  provides  that 
no  action  upon  the  policy  "shall  be  sustained 
unless  commenced  within  six  montbs  after 
tbe  Are,"  action  cannot  be  brought  on  the 
policy  after  tbe  lapse  of  6  months  and  3  days 
after  the  fire,  even  though  the  policy  also 
provide  that  no  action  shall  be  begun  un- 
til certain  examinations  have  been  made, 
and  whidi  were  not  made  or  waived  by  tbe 
company  until  13  days  after  the  fire.  In 
Travelers'  lus.  Co.  v.  California  Ins.  Co.,  1 
N.  D.  151,  45  N.  W.  703,  8  L.  R.  A.  769,  It 
was  held  that  where  a  policy  of  Are  Insur- 
ance provides  that  action  thereon  must  be 
brought  within  a  specified  time  after  the 
loss  occurs,  the  limitation  runs  from  the  date 
of  the  fire,  although,  under  other  provisions 
of  the  policy,  the  cause  of. action  did  not 
accrue  until  some  time  after  the  fire.  In 
Bradley  v.  Phcenix  Ins.  Co.,  28  Mo.  App.  7, 
one  of  the  conditions  of  tbe  policy  of  insur- 
ance sued  on  was — 

"that  no  suit  or  action  against  the  company 
should  be  sustainable  *  *  *  unless  sucb  suit 
or  action  should  be  commenced  within  six 
mouths  next  after  the  loss  should  occur." 

The  action  was  not  commenced  within  the 
prescribed  time,  and  it  was  held  that  the 
period  of  limitation  began  to  run  from  the 
date  of  the  loss  by  fire,  and  not  from  the 
date  of  the  fnnilsbing  of  prooft  <tf  loss. 


In  Johnson  T.  Humboldt  Ins.  Co.,  91  lU.  92, 
33  Am,  Rep.  47,  where  a  policy  of  insurance 
provided  that  no  action  should  be  brought 
thereon  until  an  award  was  made  fixing  the 
amount  of  tbe  claim,  and  no  recovery  had 
tmless  the  suit  or  action  should  be  commenc- 
ed within  12  months  next  after  the  loss 
should  occur.  It  was  beld  that  the  suit  to 
recover  for  a  loss'  must  be  brought  within 
12  months  after  the  destruction  of  the  prop* 
erty  by  fire,  and  not  within  12  months  after 
an  award  fixing  tbe  amount  of  the  loss.  In 
Chambers  t.  Atlas  Ins.  Co.,  SI  Conn.  17,  50 
Am.  Bep.  1,  tbe  policy  of  in&urance  provided 
that  payment  for  losses  ^onld  be  due  in 
00  days  after  proofii  qt  tbe  loss  were  receiv- 
ed by  tbe  company,  and  that  no  suit  on  tbe 
policy  should  be  mstainable  nnleaa  brought 
within  12  months  after  tbe  loss  occurred. 
It  vraa  held  that  tbe  12  months  sboold  be 
reckoned  fhun  tbe  day  of  tbe  flr^  and  not 
from  the  expiration  of  tbe  60  days  bAm-  the 
proofs  were  delivered  to  the  company.  In 
E^an  T.  Oakland  Home  Ins.  Co.,  29  Or.  408, 
42  Pac  990, 64  Am.  St  R^.  798.  It  was  beld 
that  tbe  statute  of  limitations  commenced 
to  mn,  in  that  case,  fnnn  Cbe  time  of  the 
fire.,  and  not  from  tbe  time  right  to  sne  ac- 
crued. Tbe  opinim  is  an  able  one,  and  re- 
views many  of  tbe  leading  authorities  sup- 
portli^  the  two  lines  of  dedslona.  Another 
well-considered  case  is  that  of  Hart  v.  Citi- 
zens* Ins.  Co.,  86  Wis.  77,  66  N.  W.  332,  21 
L.  R.  A.  743,  80  Am.  8t  Rep.  877.  where  it  • 
was  Bald  that  a.  provision  that  a  suit  on  a 
policy  must  be  brought  within  "twelve 
months  after  tbe  fire"  requires  tbe  time  to 
be  computed  from  the  date  of  tbe  fire,  and 
not  from  the  time  the  loss  is  ascertained  and 
established.  .  To  tbe  same  effect  are  tbe  de- 
cisions of  the  Supreme  Court  of  Kansas  in 
McElroy  v.  Continental  Ins.  Co.,  48  Kan.  200, 
29  Pac.  478,  and  State  Ins.  Ca  v;  StotTels. 
48  Kan.  205,  29  Pac.  479.  In  McFarland  v. 
Railway  Officials,  etc.,  Ass'n,  6  Wya  126. 
38  Pac.  347,  677,  27  L.  R.  A.  48,  63  Am.  St 
Rep.  29,  the  decisions  are  reviewed  at  length, 
and  the  conclusion  reached  that  the  limita- 
tion In  a  policy  of  insurance  against  death 
resulting  from  an  accident  Indicated  by  a 
clause  that  an  action  thereon  must  be 
brought  "within  one  year  from  the  date  of 
tbe  bappening  of  tbe  alleged  injury,"  be^ns 
to  run  at  the  death  of  the  insured,  and  not 
the  time  at  which  the  right  of  action  under 
the  policy  accrues.  In  Appel  v.  Cooper  Ins. 
Co.,  76  Ohio  St  52,  80  N.  E.  955.  10  L.  R.  A. 
(N.  S.)  674,  10  Ann.  Cas.  821,  It  was  held 
that  a  provision  in  a  policy  of  fire  insurance 
that  "no  suit  or  action  on  this  policy,  for 
the  recovery  of  any  claim,  shall  be  sustain- 
able In  any  court  of  law  or  equity  until  after 
full  fMmpliance  hS  the  insured  with  all  the 
foregoing  requirements,  nor  unlefs  com- 
menced within  six  monOia  next  after  tbe 
fire,'*  was  unambiguous  and,  in  a  suit  on  the 
policy  commenced  more  than  6  months-  after 
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tbe  date  of  the  fire,  will  be  eoforced  In  ac- 
cordance witb  the  plain  meaning  of  Its  terms, 
where  ho  extrinsic  facts  are  alleged  excusing 
delay  in  bringing  the  suit   It  was  said: 

"Where  a  policy  of  fire  insurance  contains  tbe 
provision  that  no  suit  or  action  shall  be  sus- 
tained thereon  unless  commenced  within  6  months 
next  after  the  fire,  the  period  of  limitation  be- 
gins *  *  *  from  the  date  of  the  fire,  notwith- 
standing tbe  policy  also  contains  the  proTision 
*that  the  loss  shall  not  be  payable  nntil  60 
days  after  tbe  proofs  of  loss  have  been  received 
by  tbe  oompony.* " 

Other  cases  annonndng  tbe  mle  adopting 
this  view  are  Virginia  F.  A  M.  Ins.  Ca  t. 
Wells,  83  Va.  730,  3  S.  B.  349;  Tasker  t. 
Ins.  Co.,  68  N.  H.  4S&;  Daly  t.  Concordia 
r.  Ins.  Co.,  16  Colo.  App.  349,  66  Pac.  416 ; 
Glass  T.  Walker,  Assignee,  66  Ma  32; 
Tebbets  v.  Fidelity  &  G.  Co..  156  Gal.  137, 
99  Pac.  601 ;  Maxwell  Bros.  v.  I/.  &  L.  &  G. 
Ins.  Co.,  12  Ga.  App.  127,  76  a  E.  1036; 
Kettenrlng  v.  Northwestern,  etc.,  As6'n  (C.  C.) 
96  Fed.  177;  Semmes,  Adm'r,  t.  City  Fire 
Ins.  Co.,  13  WalL  {&>  U.  S.)  168,  20  U  Bd. 
490;  Peoria,  etc.,  Co.  t.  Canada  Ins.  Co., 
12  Ont.  App.  418;  Blair  v.  Sovereign  Ins. 
Ca,  19  N.  S.  872.  This  mle  is  also  sopport- 
ed  by  Richards  on  Insurance,  |  329;  Joyce 
on  Insurance,  S  3190;  Ostrander  on  Fire 
Insurance,  |  408. 

Authorities  holding  that  the  statute  of 
llmltatlona  begins  to  run  from  tbe  time  that 
the  cause  of  action  accrues  under  tbe  policy 
are  Ellis  T.  Council  Bluffs  Ins.  Co.,  64  Iowa, 
607,  20  N.  W.  782;  Boston  Mar.  Ins.  Co.  t. 
Scales.  101  Tenh.  628.  49  8.  W.  743;  Case 
T.  Bun  Ins.  Co.,  83  GaL  473,  23  Pac.  634.  8 
L.  B.  A.  48;  Sample  t.  London  &  L.  &  G. 
F.  Ins.  Ca,  46  S.  C.  401,  24  S.  B.  334,  48  L. 
R.  A.  696,  713,  67  Am.  St  Bep.  701 ;  German 
Ins.  Co.  y.  Davis.  40  Neb.  706,  59  N.  W.  698 ; 
Hong  Sling  v.  Royal  Ins.  Co.,  8  Utah.  136, 
30  Pac  307 ;  Murdock  t.  Franklin  Ins.  Co., 
33  W.  Va.  407,  10  S.  E,  777,  7  L.  B.  A.  672 ; 
Chandler  v.  St  Paul  F.  &  M.  Ins.  Ga.  21 
Minn.  85,  18  Am.  Bep.  386;  Sun  Ins.  Co.  v. 
Jones,  54  Ark.  376,  15  S.  W.  1034;  AUlbone 
T.  Fidelity  &  C.  Co.  (Tex.  Civ.  App.)  32  S.  W. 
560;  Spare  v.  Ins.  Co.  <C.  G.)  17  Fed.  668; 
Frlezen  v.  AUemenia  F.  Ips.  Co.  (C.  C.)  30 
Fed.  352 ;  Vette  v.  Clinton  F.  Ins.  Co.  (C.  C.) 
90  Fed.  668;  Steel  T.  Phenlx  Ins;.  Co..  51 
Fed.  715.  2  C.  C.  A.  463 ;  New  York  t.  Ham- 
ilton F.  Ins.  Co.,  39  N.  T.  45,  100  Am.  Dec. 
400 ;  Hay  t.  Star  F.  Ins.  Co.,  77  N.  Y.  235, 
33  Am.  Bep.  607;  Steen  v.  Niagara  F.  Ins, 
Ca.  89  N.  Y.  315,  42  Am.  Bep.  297.  Not  aU 
of  these  cases,  however,  decide  the  precise 
question  of  limitation  here  presented.  Some 
of  them  pertain  to  the  construction  of  doubt- 
ful provisions  of  the  policies,  thereby  fur- 
nishing occasion  for  a  construction  favor- 
able to  the  insured.  The  early  New  York, 
Minnesota,  and  CalUOmla  cases  can  no  lon- 
ger. In  view  of  the  more  recent  expresslons- 
of  the  courts  of  thoee  states,  be  said  to  be 
authority  for  the  claim  of  the  plaintiffs  in 
error.   Plaintiffs,  not  having  brought  their 


action  within  the  time  fixed  by  statute,  and 
such  fact  appearing  upon  the  face  of  the 
amended  petition,  the  court  properly  sustain- 
ed the  demurrer  of  tbe  defendant 

Tbe  judgment  is  affirmed.  All  the  Justices 
concur. 

(49  Okl.  566) 

WEVEB  et  bL  v.  GERMAN  ALLIANCE  INS. 

CO.   (No.  3758.) 
(Supreme  Court  of  Oklahoma.   Dec  14.  1915.) 

(Byllaiaa  bu  Hie  Court.) 

Action  oh  Irsubakcb  Policy. 

See  case  of  W.  F.  Wever  and  Tom  Hale, 
as  Agent  of  W.  F.  Wever,  v.  Pioneer  Fire  In- 
aorance  Co.^  153  Pac.  1146  (this  day  decided, 
but  not  officially  reported). 

Enor  tarn  County  Court,  Goal  County ; 
B.  H.  Wells,  Judge. 

Action  W.  F.  Wever  and  another  agalnbt 
the  German  Alllanoe  Insurance .  Company. 
Judgment  for  defOidant,  and  plalntUta  bring 
error.  Affirmed. 

William  H.  Fuller  and  George  M.  Porter, 
both  of  McAlester,  and  C.  E.  B.  Cutler,  of 
Coalgate,  for  plaiotlffs  In  error.  8co thorn, 
CaldweU  &  McBUl,  of  Oklahoma  OUgr.  for 
defendant  in  error. 

SHARP,  J.  Plaintiffs'  action  Is  to  recover 
on  a  policy  of  fire  Insurance,  Issued  by  the 
German  Alliance  Insurance  Company,  and 
is  In  the  standard  form  prescribed  by  sec- 
tions 8481,  3482,  Rer.  Laws  1910.  The  policy 
was  issued  October  7.  1909,  and  the  proper- 
ty Insured  was  destroyed  by  fire  on  the  5th 
day  of  April,  1910.  The  action  to  recover 
OQ  the  policy  was  filed  July  29,  1911,  in  the 
county  court  of  Coal  county.  Later  a  de- 
murrer  was  sustained,  both  to  plaintiffs*  orig- 
inal and  amended  petition,  on  the  ground  that 
the  action  had  not  been  brought  within  the 
time  fixed  In  tile  statutory  form  of  policy^ 
providing: 

"No  suit  or  action  on  this  policy,  for  the  re- 
covery of  any  claim,  Bhall  be  snstnlnable  In  any 
court  of  law  or  equity  until  after  full  compli- 
ance by  tbe  insured  with  all  the  fore^ing  re- 
quirements, nor  unless  commenced  within  twelve 
months  next  after  the  fire." 

It  is  to  review  the  action  of  the  court  in 
sustaining  the  demurrer  that  this  appeal  has 
been  prosecuted.  The  question  of  law  pre- 
sented is  the  same  as  that  In  case,  Wever 
et  al.  T.  Pioneer  Fire  Insurance  Co.,  153  Pac. 
1146.  this  day  decided,  and  in  which  it  was 
held  that  the  foregoing  provision  of  tbe 
prescribed  form  of  policy  was  unambiguous, 
and.  In  an  action  on  the  policy,  commenced 
more  than  12  months  after  the  date  of  the 
fire,  would  be  enforced  in  accordance  with  the 
plain  meaning  of  its  terms,  where  no  ex- 
trinsic facts  were  alleged  excusing  delay  in 
instituting  tbe  action ;  that  where  a  standard 
form  of  policy  of  fire  insurance  contains  a 
provision  that  no  suit  or  action  shall  be  sus- 
tainable in  any  court  of  law  or  equity,  un- 
less r-r^mmmt^  within  "twelre  months  next 
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after  the  flre,"  the  period  of  Umitatlon  be- 
gins to  run  from  the  date  of  the  flre,  notwith- 
standing the  policy  also  contains  the  provi- 
sion that: 

"The  loss  sfaall  not  become  payable  until  sixty 
days  after  the  notice,  ascertainment,  estimate, 
and  satisfactory  proof  of  the  loss  herein  reqnir- 
cd  have  been  received  hy  this  company,  Indud* 
ing  an  award  by  appraiseni  when  appraisal  has 
been  reqalred.** 

It  is  unnecessary,  in  that  the  legal  qnes- 
tions  prraented  are  the  same,  to  repeat  here 
what  was  said  In  our  former  oplniou.  On 
the  authority  of  that  case,  and  for  the  rea- 
sons therein  stated,  the  judgment  of  the  trial 
court  is  aSnned.  All  the  Justices  concur. 

<4d  Okl.  658) 

WBVER  et  al.  V.  COMMERCIAL  UNION 
ASSUB.  CO.,  Ltd.,  OF  LONDON. 
(No.  3757.) 

(Supreme  Court  of  Oklahoma.   De&  14,  39150 

(SyUahut  Court.) 

Action  on  Fibs  Polict. 

See  case  of  W.  F.  Wever  and  Tom  Hale, 
as  Agent  of  W.  F.  Wever,  v.  Pioneer  Fire  In- 
surance Co.,  153  Pac.  1146  (this  day  decided, 
but  not  officially  reported). 

Error  from  County  Court,  Coal  County; 
R.  H.  WellB,  Judge. 

Action  by  W.  F.  Wever  and  another  against 
the  Commercial  Union  Assurance  Compa- 
ny, limited,  of  LondML  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  AflSrmed. 

William  H.  Fuller  and  George  M.  Porter, 
both  of  McAlester,  and  O.  B.  B.  Cutler,  of 
Coalgate,  for  plaintiffs  In  error.  Scotbom, 
CatdweU  ft  McRlU.  of  Oklahoma  City,  for 
defendant  in  error. 

SHARP,  J.  Plaintiffs*  action  is  to  recover 
on  a  policy  of  flre  Insurance,  issued  by  the 
Commercial  Union  Assurance  Company,  Lim- 
ited, of  London,  and  is  In  the  standard  form 
prescribed  by  sections  3481,  3482,  Rev.  Laws 
1910.  Tbe  policy  was  issued  October  7,  1909, 
and  the  property  insured  was  destroyed  by 
flre  on  the  5th  day  of  April,  1910.  The  ac- 
tion to  recover  on  the  policy  was  filed  July 
29,  1911,  In  the  county  court  of  Coal  county. 
Later  a  demurrer  was  sustained,  both  to 
plaintiffs*  original  and  amended  petition,  on 
the  ground  that  the  action  bad  not  been 
brought  within  tbe  time  fixed  in  the  statu- 
tory form  of  policy,  providing : 

"No  suit  or  action  on  this  policy,  for  the  re- 
covery of  any  claim,  shall  be  sustainable  in  anpr 
«ourt  of  law  or  equity  until  after  full  compU- 
ance  by  the  insured  with  all  the  foregoing  re- 
quirements, nor  unless  commenced  within  twelve 
months  next  after  tbe  fire."  * 

It  is  to  review  tbe  action  of  the  court  in 
sustaining  the  demurrer  that  this  appeal 
has  been  prosecuted.  The  question  of  law 
presented  Is  tbe  same  as  that  In  case,  Wever 
et  al.  V.  Pioneer  Flre  Insurance  Co.,  153 
Pac.  1146,  this  day  decided,  and  in  which  It 


was  held  that  the  foregoing  provladon  of  tbe 
prescribed  form  of  policy  was  unamUguons. 
and.  In  an  action  on  the  policy,  commenced 
more  than  12  months  after  the  date  of  the 
flre,  would  be  enforced  In  accordance  with 
the  plain  meanli^  of  its  terms,  where  no 
extrinsic  facts  were  alleged  exensing  delay 
in  instituting  the  action;  that  where  a  stand- 
ard form  of  policy  of  flre  insurance  con- 
tains a  pwvislon  that  no  solt  or  action  shall 
be  sustainable  in  any  court  of  law  or  equity, 
unless  commenced  within  '^twelve  mouths 
next  after  the  flre,"  the  period  of  limitation 
begins  to  run  from  the  date  of  the  fire,  not- 
withstanding the  policy  also  contains  the 
provlslou  that : 

"The  loss  shall  not  become  payable  nntil  sixty 
days  after  the  notice,  ascertainment^  estimate, 
and  satisfactory  proof  of  the  loss  herein  required 
have  l>een  received  by  this  company,  indudiiig  an 
award  by  appraisers  wh^  apprairal  has  been  re- 
quired." 

It  is  anneoessai7,  tn  that  tbe  legal  ques- 
tions presented  are  the 'same,  to  r^ieat  here 
what  was  said  In  our  former  opinion.  On 
the  anthoritr  of  that  case,  and  far  the  rea- 
sons therein  stated,  the  judgment  of  the  trial 
court  la  affirmed.  All  tha  Justices  concur. 

(H  OkL  505) 

SMITH  V.  NOBLE  BROS,  et  aL    (No.  S7W^ 
(Supreme  Court  of  Oklahoma.    Sept.  28,  191S. 
Rehearing  Denied  Jan.  11,  1916.) 

(Syttahut      tk»  CoariJ 

Appeal  and  EJebob  «=9327-^EiXKCimoH  Sau 
—  Pboceedinos  to  Oonfibh  —  NECKsaaar 
Pasties— PuBcuASEES. 

Purchasers  at  a  sberiFs  sale  are  necessary 

parties  in  this  court  in  a  proceeding  to  reverse 

an  order  of  the  district  court  confirming  a  dwr- 

iCTs  sale  of  lands  under  execution,  and  ordering 

a  deed  to  issue  to  such  purchaser. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  §S  1796.  1814-1820.  1822^ 

1835 ;  Dec.  Dig.  «=»327.] 

Commissioners'  Opinion,  Dlvition  No.  2. 
Error  to  District  Court,  Carter  Oounty ;  Still- 
well  H.  Russell.  Judge. 

Action  between  C.  R.  Smith  and  Noble 
Bros.,  a  partnership  consisting  of  Samuel 
Noble  and  others,  and  another.  From  the 
Judgment  Smitb  brings  error.  Dismissed. 

Potterf  &  Walker,  of  Ardmore,  for  plaintiff 
In  error.  Johnson  &  McGiU,  of  Ardmore,  for 
defendants  in  error. 

DEVEREUX,  C.  The  only  question  pre- 
sented by  the  motion  to  dismiss  Is  whether 
a  purchaser  at  execution  sale,  who  has  paid 
the  purchase  price  to  tbe  sheriff,  and  to 
whom  the  court  baa  ordered  a  deed  to  issue. 
Is  a  necessary  party  In  this  court  on  pro- 
ceedings In  error  to  review  the  judgment  of 
the  trial  court  confirming  the  sale  and  or- 
dering the  deed  to  Issue.  The  direct  question 
has  never  arisen,  as  far  as  we  can  ascert^n. 
In  this  court,  but  in  Payne  v.  Long-Bell  Lbr. 
Co.,  9  Okl.  683,  60  Pac  235,  It  is  held  that  a 
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purchaser,  or  assignee  of  ttie  partihaser  of 
real  estate  at  a  sheriffs  sale,  acquires  snch 
Interest  in  the  property  as  to  entitle  him  to 
file  a  motion  for  the  c<»iflrmatIon  of  the  sale. 
However,  the  id<aitlcal  qnestion  has  been  de- 
fied in  Kansas,  in  the  case  of  McDonald  t. 
Gittzens*  National  Bank  of  Concordia,  58  Kan. 
461,  4&  Pac.  {!95.  In  which  It  Is  said: 

"It  has  be6n  repeatedly  held  that  a  parchaser 
at  a  sheriff's  sale  may  prosecute  a  proceeding  in 
this  court  to  reverse  an  order  of  the  district 
coart  settiiiK  aside  the  sale.  Moore  t.  Pye,  10 
Ean.  246 ;  l>wdin  Gowdio,  31  Kan.  528  [3 
Pac.  369] ;  Jones  v.  Carr,  41  Kan.  329  [21  Pac. 
258].  The  purchaser,  by  his  bid,  the  payments 
of  the  purchase  money,  and  the  sheriEf's  return 
of  the  sale,  becomes  a  party  to  the  record.  As  in 
the  case  last  dted,  his  interests  may  be  adverse 
to  those  of  both  the  plaintiff  and  defendant.  He 
is  not  obliged  to  depend  on  either  of  tbem  to 
protect  his  rights,  nor  has  either  of  them  au- 
thority to  speak  for  him  unless  he  gives  it.  In 
this  case,  the  purchaser  paid  $3,000  tor  the  prop- 
erty. They  have  a  r^bt  to  be  beard  in  this  court 
on  a  case  properly  served  on  them,  before  any 
order  is  made  affecting  their  rights;  and  a  re- 
versal, of  the  order  confirming  the  sale  wonld 
certainly  affect  their  title  to  the  property  under 
their  purchase.  The  suggestion  that  the  pur- 
chasers did  not  appear  at  the  hearing  of  the  mo- 
tion in  the  district  court,  and  that  they,  there- 
fore,  were  not  parties  there  and  need  not  be 
made  parties  here,  is  without  force.  They  were 
constructively  present  when  the  motions  were 
heard,  for  it  was  their  duty,  after  having  made 
the  bid  and  paid  the  purchase  money,  to  protect 
their  interests  when  the  motions  were  heard. 
They  were  boand  by  the  order  of  confirmation, 
and  would  have  been  equally  bound  by  an  order 
setting  aside  the  sale." 

In  the  case  at  bar,  the  sheriff's  return 
shows  that  the  property  was  sold  to  one  Rob- 
erts, who  paid  the  sum  of  $300  for  It  Ob- 
jections to  the  confirmation  of  this  sale  were 
made,  and  which  were  overruled  by  the  court, 
and  the  sheriff  ordered  to  execute  a  deed  to 
Roberts,  and  Roberts  Is  not  made  a  party  In 
error  In  this  court,  nor  was  any  case-made 
served  on  blm.  The  case  above  dted,  there- 
fore, is  directly  In  point.  That  a  purchaser 
at  a  sheriff's  sale  becomes  a  party  to  the  rec- 
ord seems  to  be  well  settled.  In  8  Ency.  of 
Sup.  Ct  Rep.  615.  It  is  said: 

"A  party  bidding  at  a  foredosure  sale  makes 
hirosetf  thereby  a  party  to  the  proceedings,  and 
subject  to  the  jurisdiction  of  the  court  for  all 
orders  necessary  to  compel  the  perfecting  of  his 
purchase,  and  with  a  tight  to  be  heard  on  all 
questions  thereafter  arising,  affecting  his  bid, 
which  are  not  foreclosed  by  the  terms  of  the  de- 
cree of  sale,  or  are  expressly  reserved  to  him  by 
such  decree." 

The  text  la  fully  snpported  by  the  anthor- 
ities  dted  In  note  20. 

It  is  argued  by  the  plaintiff  In  error  that 
tlte  Udder  was  not  a  necessary  party,  be- 
cause he  was  only  a  bidder  and  not  a  pur- 
diaser 'Until  tiie  sale  was  confirmed.  But  the 
appeal  in  this  case  Is  from  the  order  oonflnn- 
ing  the  sale,  and  as  soon  as  this  order  was 
entered,  the  bidder  became  the  purchaser, 
and  had  a  substantial  Interest  in  having  the 
order  conflnned,  and  under  the  authorities 
above  dted  he  became  a  party  to  the  record. 

The  case  of  McDonald  v.  Citizens'  National 


Bank,  S8  Kan.  461,  49  Pac.  695.  ts  sought  to 
be  distinguished  because  the  bidder  had  paid 
the  purchaser  mtmey,  and  Pope  v.  Amldon, 
6  Kan.  App.  S98,  60  Pac.  1093,  Is  cited  as 
making  Oiis  distinction.  In  the  case  at  bar, 
the  sheriff's  return  shows  that  he  sold  the 
land  for  $300  cash.  It  was  the  duty  of  the 
sheriff  to  coUect  and  hold  this  money  until  the 
sale  was  omflrmed.  Rev.  Xj.  1910,  |  6107; 
Price  V.  Citizens'  State  Bank  of  Indianapolis, 
23  Okl.  723,  on  page  733,  102  Pac  800,  and 
the  presumption  Is  that  the  oflicer  did  his 
duty  aAd  received  the  money  at  the  time  of 
the  sale.  The  order  confirming  the  sale  con- 
tains no  provision  in  regard  to  the  payment  of 
the  purcbase  money,  and  from  It  we  gather 
that  the  sheilff  had  the  money  in  his  hands ; 
for  it  provides,  after  ordering  the  sheriff  to 
make  a  deed  to  the  purchaser: 

"It  la  further  ordered  that  after  the  payment 
of  the  costs  of  said  sale,  the  balance  of  the  pro- 
ceeds of  said  sale  be  credited  on  the  judgment," 
etc 

If  there  Is  any  evidence  that  the  purchase 
money  was  not  paid,  plaintiff  In  error  has 
failed  to  point  it  out  in  his  brief,  as  required 
by  rule  26  (137  Pac  xi). 

We,  therefore.  recMnmend  Out  the  appeal 
be  dismissed. 

PEBCCBIAM.  Adopted  In  whole. 


OKLAHOMA  SASH  A  DOOB  00.  v.  AMERI- 
CAN BONDING  CO.   (No.  6859.) 

(Supreme  Court  of  Oklahoma.    Dec.  7.  1915. 
Bebearing  Denied  Jan.  11,  1916.) 

(Byllabug  by  the  Court.) 

1.  Insiteance  «=»]33— FiDELrrr  Bond— CoH- 
crnoN  or  Liabiutt— Waives. 

Where  a  surety  bond,  gnarantedug  the  hold- 
er from  larceny  or  embezzlement  of  an  employ^, 
contains  a  provision  that  it  is  essential  to  the  va- 
lidity of  the  bond  that  it  be  signed  by  the  em- 
ploy£,  it  is  a  condition  precedent,  and  the  Ua- 
bilitr  of  the  surety  does  not  attach  unless  the 
bond  be  signed  by  the  employ^,  but  such  condi- 
tion may  be  waived. 

[Ed. '  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  203,  211-213 ;  Dec.  Dig.  «=3l33.} 

2.  Insurance  *=>634— Pideutt  Bond— Ac- 
tion ON  —  Pleading  —  Waiveb  of  Condi- 
tion. 

Where  a  petition  alleged,  in  substance,  that 
the  surety  knew,  at  the  time  the  bond  was  de- 
livered, that  the  employ^  had  not  signed  it ;  that 
when  the  bond  was  dwvered  it  was  accepted  by 
the  plaintiff  as  complete  and  as  a  bond  which 
would,  in  the  event  of  loss,  protect  it ;  that  the 
plaintiff  did  not  know  that  the  bond  was  in- 
complete, and  did  not  ascertain  this  until  after 
the  loss  i  and  that,  although  the  defendant  knew 
the  employ^  had  not  signed  the  bond,  it  accepted 
and  retained  the  premium— AeM  error  to  sustain 
a  demurrer  to  the  petition. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S§  1593. 1S06, 1598,  1603-1606, 1608; 
Dec  Dig.  «=»634.1 

3.  INSUBANCB  «=>638  — FiDEUTT  BOND— AO- 

non  OH— PETrrioi*. 

Where  in  such  case  the  bond  provided  that 

the  surety  would  make  good  to  the  employer. 
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within  80  daya,  any  loss  sustained  hy  the  em- 
ployer from  the  larceoy  or  embezzlement  of  the 
employe,  and  the  petition  alleired  the  default  oc- 
curred much  more  than  30  days  before  suit  was 
brought,  held  error  to  sustain  the  demurrer  to 
the  petition. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  $  IWI;  Dec.  Dig.  «»638.] 

4.  IHBDRANCB  4=9640  — FiDEUTT  BonD  — AO- 

TiOK  ON— Defense— Paticbrt  or  Defaloa- 

TION— PUUDINO. 

In  BDch  case,  if  the  employ^  has  paid  the 
amonot  of  the  defalcation,  the  defense  must  be 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Inaonuic^ 
Cent  Dig.  H  1654, 160&-1812. 1614-1624;  Dee. 

Dig.  «=3640.] 

6.  INSDBANCE  ^»636  —  FiDKLITT  BOND  — AC- 
TION ON— Petition— Embezzlement. 

Petition  examined,  and  heU  to  sufficiently 

allege  the  embesElement  by  the  empIoy& 
[Ed.  Note.— For  other  cases,  see  Inssranes, 

Cent  Dig.  H  Ui99-1602;  Dec.  Dig.  «9636.] 

Commissioners'  Opinion^  DItIbIod  No.  2. 
Error  to  Superior  Court,  Oklahoma  County ; 
Edward  Dewes  Oldfleld,  Jadge. 

Action  bf  the  Oklahoma  Sash  &  Door 
Company  agftinst  the  American  Bonding 
Company.  Judgment  fm  defendant,  and 
plaintiff  brings  eiror.  Beveraed  and  re- 
manded. 

This  was  an  action  on  a  bond,  given  by 
the  defendant  in  error  to  the  plaintiff  in 
error  to  secure  it  against  the  larceny  or 
embezzlement  of  one  of  its  employ^,  and 
the  original  petition  la,  In  substance,  after 
alleging  that  both  parties  are  corporations, 
that: 

"Hie  plaintiff,  between  the  Ist  day  ct  July, 
1912,  and  the  1st  day  of  Joly,  1913,  had  employ- 
ed as  a  bookkeeper  one  Obaa.  Q.  Glover.  That 
the  duty  of  the  said  Chas.  G.  Glover  was  to  keep 
a  full,  true,  correct,  and  complete  set  of  books  on 
behalf  of  the  plaintiff,  and  the  said  Chas.  O. 
Glover  had  charge  of  the  reedpts  and  was  also 
required  to  keep  a  correct  and  true  statement  of 
disbursements.  That  on  the  6th  day  of  Jane, 
1912,  the  American  Bonding  Company  executed 
and  delivered  to  the  plaintiff  a  general  fidelity 
bond,  by  whi^  bond  the  defendant  became  bound 
unto  the  plaintiff  in  fbi  sum  of  $2,000,  condt- 
tioned  that  the  said  defendant  should  pay  to 
the  plaintiff  any  loss  sustained  by  the  plaintiff 
by  reason  of  larceny  or  embezzlement  commit- 
ted by  the  said  Chas.  G.  Glover,  beginning  on 
the  1st  day  of  July,  1912,  at  12  o'clock,  noon, 
and  ending  the  Ist  day  of  July,  1913.  at  12 
o'clock,  noon.'* 

Plaintiff  further  alleged  that  between 
the  1st  day  of  July,  1912,  and  the  14th  day 
of  October,  1912,  said  Chas.  G.  Glover,  in 
TiolatioD  and  In  breach  of  his  trust,  failed 
and  neglected  to  account  to  the  plaintiff 
for  money  received  by  the  said  Chas.  G. 
Glover,  In  the  sum  of  $204.38;  the  petition 
specifically  setting  out  the  different  Items 
of  said  shortage.  Plaintiff  further  alleged 
that  they  had  no  other  fldelity  or  Indemnity 
Insurance  covering  said  deffUcatlons ;  that 
tbey  had  compiled  with  all  the  conditions, 
specifications,  and  proTlsions  required  of 
them  by  said  bond;  that  the  plaintiff  noti- 
fied the  defendant  of  said  defalcation,  and 


furnished  them  an  Itemized  statement  of 
the  abortage  of  the  aald  Cbaa.  G.  Olorer,  an<< 
said  atatement  was  sent  to  the  d^endant 
within  six  months  from  the  date  of  the 
discovery  of  said  shortage,  and  praying  for 
judgment  against  said  defendant  In  the  sum 
of  $294.38. 

The  bond  Is  set  out  In  the  petition,  and 
its  conditions,  aa  applicable  to  thla  case. 

are: 

"That  if  the  employe  ahall.  In  the  porition  of 
bookkeeper,  or  in  any  other  portion  to  which  he 
may  be  subaeqaendy  aasigned  In  the  employ- 
er's service  (except  aa  hereinafter  stated)  make 
good  to  the  employer,  within  thirty  days  any 
loss  sDRtained  by  the  employer  by  larceny  or  em- 
bezzlement committed  by  the  employ^  durii^  the 
term  commencing  on  the  1st  day  of  July,  1912, 
at  12  o'clock  noon,  this  obligation  shall  be  void; 
otherwise  of  full  force  and  effect" 

The  bond  farther  provides: 

"This  bond  is  made,  issued  and  accepted  npoo 
the  following  conditions:  *  *  *  It  is  essential 
to  the  validity  of  this  bond,  and  each  and  every 
renewal,  that  this  bond  b«  signed  by  the  em- 
ploye." 

The  bond  was  not  signed  by  the  employe. 
A  demurrer  was  intetpoaed  to  this  petition, 
which  was  sustained*  and  plaintiff,  after 
leave  given,  filed  an  amoidment  to  the 
petition,  tbe  material  aUegations  of  which  are 
as  follows: 

"That  the  said  defendant  made,  execated,  and 
delivered  said  bond  to  this  plaintiff,  knowing 
that  the  said  principal  named  in  said  bond,  to 
wit,  Chas.  G.  Glover,  had  not  signed  the  same, 
and  the  said  surety  did  not  at  any  time,  object 
to  said  bond,  because  same  was  not  signed  by  tbe 
principal  named  therein.  That  said  surety 
knew,  at  the  time  said  bond  was  delivered,  that 
the  principal  had  not  signed  the  same,  and  de- 
livered said  bond  to  this  plaintiff  without  raising 
any  objections  that  said  bond  was  deficient,  and 
allowed  this  plaintiff  to  sustain  a  loss  throoKb 
the  acta  of  said  principal,  without  at  any  time 
objecting  to  tbe  defective  condition  of  said  bond. 
That  said  surety  knew,  at  the  time  of  the  deliv- 
ery of  said  bond,  that  same  was  defective,  and 
delivered  same  to  tbia  plaintiff  in  its  incompl^e 
and  defective  condition,  and  at  the  time  same 
was  made,  executed,  and  delivered  by  the  snrety 
to  the  plaintiff  it  was  accepted  by  it  as  complete, 
and  one  which  would  protect  it  iii  event  loss  was 
sustained  by  reason  of  larceny  or  embezzlement 
committed  by  said  employe,  and  the  plaintiff  did 
not  know  same  was  incomplete  and  did  not  as- 
certain such  fact  until  liability  had  accrned,  and 
fully  relied  upon  the  act  of  the  defendant  in  fur* 
uishing  such  bond  as  woold  give  adequate  pro- 
tection, and  the  absence  of  the  signature  of  the 
principal  at  tiie  time  same  was  delivered  was 
known  to  the  defendant,  and  was  known  to  the 
defendant  at  the  time  plaintiff  paid  the  request- 
ed consideration  of  $10  to  defendant  and  plaio- 
tiff  at  said  time  did  not  know  that  the  signature 
of  the  principal  was  required,  and  did  not  know 
that  tbe  defendant  bad  not  secured  his  signature, 
and  by  reason  thereof  defendant  Is  estopped  to 
deny  liability  thereon,  and  waived  tbe  require- 
ment of  the  signature  of  the  principal." 

There  was  a  second  demorrer  to  the  peti- 
tion as  amended,  which  was  sustained,  and 
the  plaintiff  below  dedtawd  to  further  plead, 
and  elected  to  stand  on  tbe  petitlai  as 
amended.  There  was  a*  judgment  for  the 
defendant,  and  the  plaintiff  brings  the  case 
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to  this  court  by  petition  In  error  and  tran- 
script. 

Shirk  &  Danner,  of  Oklahoma  City,  for 
plaintiff  in  error.  Ames,  Cliambera.  Lowe  A 
Richardson,  ot  OklahcHua  GUy,  for  defendant 
In  error. 

DEVEREUX,  a  (after  stating  the  facts  as 
above).  [11  It  Is  well  settled  that,  a  surety 
bond  containing  the  proTlslon  above  set  out, 
making  the  signature  of  the  employ^  essen- 
tial to  the  validity  of  bond,  such  signature 
la  a  condition  precedent  upon  which  the  sure* 
ty  agrees  to  be  bound,  and  If  not  complied 
with,  the  surety  Is  not  liable.  See  Union 
Central  Life  Ins.  Co.  v.  United  States  Fidel- 
ity &  Guaranty  Co.,  99  Md.  423,  58  AU.  437. 
105  Am.  St.  Rep.  313;  Adelberg  v.  United 
States  Fidelity  &  Guaranty  Co.,  45  Misc. 
Bep.  376,  90  N.  Y.  Snpp.  465.  But  this  condi- 
tion may  be  waived,  and  the  question  pre- 
sented by  the  record  Is  whether  the  itacts 
alleged  in  the  amendment  to  the  petition, 
and  admitted  to  be  trae  by  the  demurrer, 
amonnt  to  a  waiver  of  the  signature  of  the 
employe.  The  Xacta  admitted  are:  First, 
that  the  surety  knew,  at  the  time  the  bond 
was  delivered,  that  Oie  onployfi  had  not  sign- 
ed it,  and  made  no  obj^lon  on  this  gronnd 
when  it  delivered  tiie  bond;  aecond,  that 
whrai  the  bond  was  delivered  it  was  ac* 
oepbeA  by  the  plaintiff  as  CMnplete,  and  one 
whidi  would,  in  the  event  of  loss,  protect  it; 
third;  that  the  ^aintiff  did  not  know  that  it 
was  inctmiplete,  and  did  not  ascertain  this 
fitct  nnta  after  this  loss  had  occurred; 
fourth,  that  although  the  defendant  knew 
l^t  the  boni  was  incomplete,  It  accepted 
the  premium  paid  to  it  by  the  pUilntUt; 
fifth,  that  the  plaintiff  did  not  know  that 
the  defendant  had  not  secured  the  signature 
of  tHe  employ^  Do  these  focts,  which  in 
considering'  the  dCTinrrer  we  must  assume  to 
be  true,  amonnt  to  a  waiver  of  the  require- 
ment in  the  bond  of  the  signature  of  the 
employe?  In  Platauer  v.  American  Bonding 
Oo.  (Sup.)  82      T.  Snpp.  238.  it  is  said: 

"Upon  the  decision  of  this  coart  in  the  case  of 
Adelberg  v.  United  States  Fidelity  &  Deposit 
Co.  145  Misc.  Rep.  876],  90  N.  Y.  Supp.  465, 
this  judgment  must  be  reversed.  As  to  the  qDe»- 
tion  of  waiver  raised  by  the  respondent,  no  mer- 
it can  be  attached,  because  the  bond  remained 
in  the  poesessioQ  of  the  respondent  at  all  times, 
and  no  knowledge  of  the  fact  that  the  employ^ 
had  failed  to  sign,  or  that  there  was  any  existing 
breach  of  the  conditions,  came  to  the  appellant, 
in  so  far  88  this  record  reveals,  until  after  the 
proof  of  loss  and  the  i^ifornuition  before  the 
magistrate  had  been  given." 

In  Frost,  Law  of  Guaranty  Insurance  (2d 
Ed.)  i  87,  page-  284,  it  is  said  that  where  a 
bonding  company,  with  knowledge  of  an  In- 
formality in  the  execnti<m  of  a  Ixmd  Ity  its 
agent,  receives  and  retains  the  premium  paid 
tot  the  bond,  it  la  estopped,  in  an  action  on 
the  bond,  from  orgjng  such  Informality  as  a 
defense.  In  Proctor  Coal  Co.  v.  United 
States  FideUl7  ft  Gnftranty  Ca  (a  a)  124 
tea  P.— 78 


Fed.  424,  a  surety  bond  biavlng  the  same 
requirements  as  to  the  signature  of  the  em- 
ploye was  under  consideration.  It  appeared 
in  that  case  that  the  employe  had  never  sign- 
ed the  bond,  but  there  had  been  two  renew- 
als, and  tbe  bonding  company  had  received 
the  premiums  on  the  original  Ixmd,  and  also 
on  the  renewals.  In  holding  that  the  com- 
pany was  estopped  to  set  up  this  def&ise, 
the  court  says: 

"It  might  be  that,  the  bond  having  been  sent 
from  tbe  defendant's  office  In  Baltimore  to  the 
Proctor  Coal  Co,  at  Knoxville,  tiie  defmclaDt 
company  could  accept  that  premium,  supposing 
that  Stanton's  rfgaatnre  would  be  obtained,  as 
has  been  urged  by  counsel;  but  if,  as  alleged  In 
the  amendment  to  the  declaration,  the 'defend- 
ant received  premiums  for  tiie  two  renewals, 
*^Ath  the  knowledge  that  sidd  bond  did  not  have 
thereto  Uie  signature  of  said  Stanton,'  then  the 
defendant  cannot  set  up  the  absence  of  Stanton's 
signatuce  to  prevent  a  recovery  upon  the  bond, 
if  the  plaintiff  he  otherwise  entitled  to  recover. 

[2,  S]  In  the  case  at  bar,  the  demurrer  ad- 
mits that  the  defendant  received  the  first 
premium  with  knowledge  that  the  employe 
bad  not  signed,  and  the  above  case  is  there- 
fore in  pcdnt ;  uid  see  Farmers*  ft  MerdiantB* 
Irr.  Co.  V.  United  States  Fid^^  ft  Onaranty 
Co.*  77  Neb.  144,  108  N.  W.  106.  In  view  of 
tbe  facts  admitted  hy  the  donurrer,  it  was 
error  to  sustain  it 

It  is  next  urged  the  defendant  In  error 
that  no  breach  of  the  bond  was  pleaded, 
because  the  bond  did  not  eovenuit  that  Glov- 
er would  not  steal  or  embezzle  from  his  em- 
ployer^ but  that  the  express  condition  la 
that  it  would  make  good  to  the  employer^ 
within  SO  days,  any  loss  sustained  by  the 
employers  by  larceny  or  embez^ement  The 
point  made  In  this  argument  is  that  it  is 
not  alleged  In- the  petltlat  that  Glover  did 
not  make  the  loss  good  within  80  days.  The 
allegatiiHis  ot  the  petttlon  are  that  the  mis- 
conduct of  Glover  was  between  July  1,  1812, 
and  October  14,  1912,  and  this  petition  was 
filed  March  21, 1813.  If  the  contention  of  the 
r'fl^'it^ffr  was  pnver,  the  Judgment  in  Uiis 
case  is  erroneous,  and  the  only  question  rais- 
ed would  be  that  the  action  was  prematarely 
brought,  and  the  judgmrat  on  the  merits, 
whidi  would  create  an  e8t<^pel.  Is  improper 
for  this  cause. 

[4]  Again,  if  it  is  contended  by  the  plain- 
tiff that  Glover  has  paid  this  amount,  it  must 
be  taken  advantage  of  hy  the  plea  of  pay- 
ment. 

iS}  It  Is  next  contended  that  It  Is  nowhere 
alleged  in  the  petition  that  Glover  stole  or 
embezzled  anything.  The  allegation  on  this 
point  is: 

"That  between  tbe  1st  aay  of  July,  1912,  and 
tbe  14th  day  of  October,  1912^  the  said  Chas.  G. 
Glover  remained  and  continUM  to  act  for  and  on 
behalf  of  the  plaintiff  in  the  capedty  ot  book- 
keeper, and  in  violation  and  in  breech  of  a  trust 
failed  and  neglected  to  account  to  this  plaintiff 
for  all  sums  hj  him  received  for  and  on  account 
of  the  plaintiff,  and  while  acting  in  the  capaci- 
ty of  bookkeeper,  and  daring  si^  period,  the 
said  Glover  defaulted  and  was  short  in  his  a» 
counts  in  the  sum  of  $281.8&'* 
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The  petition  then  sets  out  In  detail  In  what 
the  defalcation  consisted,  part  In  depositing 
in  the  bank  a  less  amount  tban  the  cashbook 
showed  he  should  have  deposited,  and  also 
contained  the  following:  "Balsed  pa;  roll 
checks" — and  set  out  a  number  of  Instances 
In  which  the  bookkeeper  had  raised  the  pay 
roll  checks,  appropriating  to  himself  the  dif- 
ference. We  think  this  sufficieDtly  allies 
embezzlement. 

We,  therefore,  recommend  tliat  the  Jndg- 
ment  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

PBB  CURIAM.  Adopted  in  whole. 


(S4  Oki.  SU) 

HOBLITT  et  bL  T.  FARMERS'  SfTATE 
BANK  OB*  TUTTLE.    (Na  6806.) 
(Supreme  Conrt  of  Oklahoma.    Oct  5,  1915. 
Beheering  Denied  Jan.  11,  1916.) 

fSvllabut  hv  the  Court.) 

1.  Cbops  ^9l— Natubk  or  Pbopkbtt. 

Crops,  unsevered  from  the  soil,  are  ordi- 
narily part  ot  the  realty;  but,  wlien  severed 
from  the  soil,  tb^  beonne  penonal  property. 

[Ed.  Note.— For  other  cases,  see  Crops,  Dec. 
Dig.  ^1.] 

2.  Chattbi.  MoBTOAora  ^»47— Descbiftion 

— SuTFIonCMCT. 

A  description  in  a  chattel  mortgage,  which 
is  sufficient  to  put  a  third  person  apon  inquiry 
which,  when  pursued,  will  enable  bim  to  ascer- 
tain the  property  intended  to  be  iniduded  in 
said  mortgage,  is  good. 

[Ed.  Mote.-^r  otlitt  cases,  see  Chattel 
Mortgages,  Cent  Dig.  ff  87,  88,  96-108;  Dec. 
Dig.  ^=^7.] 

(Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Ckiurt,  Grady  County; 
Frank  M.  Bailey,  Judge. 

Action  by  the  Farmers'  State  Bank  of 
Tuttle  against  D.  U  Hoblltt  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Affirmed. 

J.  W.  Bartholomew,  of  Oklahoma  City,  for 
plaintiffs  In  error.  Bond,  Melton  &  Melton, 
of  Ohickasha,  for  defendant  in  error. 

BBEIWER,  G.  Etefendant  in  error,  the 
Farmers'  State  Bank  of  Tuttle,  as  plaintiff 
below,  sued  John  O.  Lewis,  sheriff  of  Grady 
county,  in  replevin  to  recover  a  numtwr  of 
horses  and  mules  and  a  quantity  of  corn,  un- 
der the  claim  of  a  special  ownership  therein, 
because  of  a  chattel  mortgage  covering  said 
property,  executed  by  one  Peery.  The 
sheriff  was  in  possession  of  the  property 
through  a  levy  of  an  execution  thereon,  is- 
sued on  a  money  Judgment  for  damages, 
which  was  incident  to  a  Judgment  In  eject- 
ment for  the  possession  of  certain  farming 
lands,  farmed  by  said  Peery.  At  a  trial  of 
the  case  to  a  Jury,  plaintiff  prevailed  as  to 
all  the  property  Involved,  and  defendants  In 
the  suit  have  ai^ealed,  but  confine  their 
complaint  to  the  question  of  the  correctness 


of  the  verdict  and  Judgment  as  to  the  corn 
involved,  as  we  understand  their  brief. 

[1]  The  first  point  that  requires  considera- 
tion is  the  contention  that  the  com  Involved 
was,  at  the  time  of  levy,  growing,  or  at  least 
standing,  unsevered,  on  the  lands  involved  In 
the  ejectment  suit,  and  was  therefore  a 
part  of  the  real  estate,  and,  as  such,  passed 
to  the  ejectment  plaintiff  along  with  the  land, 
when  he  obtained  a  judgment  for  possession 
thereof  against  said  Peery.  To  sustain  this 
point  they  rely  on  Hartshorne  t.  Ing^  23 
Okl.  635,  101  Pac.  1046,  23  L.  B.  A.  (N.  S.) 
531,  and  Harrod  v.  Burke,  76  Kan.  909.  02 
Pac.  1128, 123  Am.  St  Rep.  179.  The  defend- 
ant in  error  answers  this  cont^ticm,  with  the 
admission  that  the  rule  announced  in  those 
cases  Is  correct,  but  not  applicable  here,  for 
the  reason  that  there  was  evidence  in  the 
case  at  bar  that  the  corn  in  question  had, 
prior  to  the  levy,  not  only  become  fnlly  ma- 
tured, but  had  been  severed  from  the  soil, 
which  gave  It  the  character  of  personal  prop- 
erty; and,  further,  tliat  the  evidence  leaves 
it  in  doubt  as  to  whether  the  com  was  in  fact 
grown  on  the  land  involved  In  the  eject- 
ment suit,  or  upon  other  lands  farmed  that 
year  by  said  Peery;  and,  further,  that  these 
two  pr<^ositions  d^>end  upon  the  evidoice, 
which  was  more  or  less  In  conflict  and  which 
had  been  submitted  to  the  Jury  under  in- 
structions, against  whldi  no  objections  had 
been  or  could  be  urged.  Upon  an  examina- 
tion of  the  record,  we  find  that  it  fnlly  sus- 
tains the  contention  ct  defendant  in  errcH*, 
and  therefore  the  Jury,  having  found  the 
issues  1  generally  In  favor  of  plaintiff,  such 
finding  includes  necessarily  the  finding  in 
its  tB.YOT  on  these  points;  and  th^  being  in 
this  case  questions  of  fact  we  have  no  ri^t 
to  disturb  the  verdict  of  the  Jury. 

[2]  2.  The  second  point  made  by  appellants 
is  that  the  description  of  the  propert?'  as  con- 
tained in  the  mortgage  wUb  so  faulty.  Imper- 
fect, and  Inadequate,  as  regards  the  com,  as  to 
render  the  mortgage  void  as  against  an  exe- 
cution creditor.  It  has  been  held  by  this 
court  In  E^rst  Nat  Bank  of  Brlstow  Rog- 
ers, 24  Okl.  357,  103  Pac.  582,  that: 

"A  description  in  a  chattel  mortgage,  which 
is  sufficient  to  pat  a  third  person  upon  in- 
quiry which,  when  pursued,  will  enable  hlta 
to  ascertain  the  property  intended  to  be  in- 
cluded in  said  mortgage,  is  good." 

This  !8  but  a  snbstantlai  statement  of  the 
rule  laid  down  in  most  of  the  states  of  flie 
Union.  A  number  of  decisions  have  been 
cc^ected  and  set  out  in  the  case  from  whldi 
we  quoted  above.  Mr.  (Tobbey,  in  Ids  wwk 
on  (^battel  Mortgages  (vc^ume  1,  p.  204), 
condrasea  the  role  Into  tliis  statement: 

"Any  description  which  will  enable  third 
persons  to  identify  the  property,  aided  by  in- 
quiries which  the  mortgage  itself  lodicatea  uid 
directs,  is  sofficlent" 

We  have  examined  the.  facts  as  shown  by 
the  record,  and  find  that  by  the  application  of 
the  rule  stated  above  the  description  contain- 
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ed  In  tbe  mortgage  was  sufficient,  when  aided 
by  Inquiries,  which  tbe  mortgage  itself  sug- 
gests, to  enable  a  tUrd  person  to  identify 
the  property  with  reasonable  certainty.  In- 
tended to  be  embraced  In  the  mortgage;  and 
Indeed,  in  this  case,  with  the  description  as 
the  basis,  the  property  was  Identified  suf- 
ficiently to  satisfy  the  court  and  Jury  that 
heard  tbe  case,  that  It  was  property  em- 
braced In  tbe  mortgage. 

Another  point  or  two,  briefly  alluded  to 
In  appellant's  brief,  need  no  special  treat- 
ment, for  they  go  to  questions  depending  up- 
on the  eridence,  and  which  were  submitted  to 
and  passed  upon  by  the  Jury  adversely  to 
the  claim  made  here. 

The  Judgment  of  tiie  trial  court  ahould  be 
affirmed. 

FOB  CURIAM.  Adopted  in  wbol& 


GVUr,  0.  ft  8.  V.  RY.  00.  t.  BEASUIZ. 
(No.  5742.) 

(Supreme  Ciourt  of  Oklahoma.   Nor.  16,  1010. 
Rehearing  Denied  Jan.  11,  1010.) 

(ByUalvB  bv  the  Court) 

1.  Afpkai,  ard  Bbbob  «=>1001— Vibdict~Bt- 

inSNCB. 

Where  there  is  competent  evidence  reason- 
ably tending  to  support  the  verdict  of  tbe  Jary. 
ana  the  instructions  of  the  coart,  to  the  jury 
fairly  state  the  law  arising  upon  the  iasues 
raised  by  the  pleadings  ancl  the  evidence,  tbe 
judgment  rendered  upon  tbe  verdict  will  not  be 
disturbed  by  the  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8&22.  8^-8934;  Dee.  Dig. 

«=9l001.] 

2.  Rah-boads  «=>281  —  Ihjdbt  to  PKBSon 
Zjoadiho  Cab— Lubilttt  or  Company— In- 

DBPBNDBHT  AGKNOT. 

Where  the  agent  of  a  railroad  company, 
acting  within  the  scope  of  his  authority,  directs 
one  to  load  a  ear  situate  on  a  spur  track  and  in 
an  unsafe  place,  for  the  reason  that  other  cars 
may  bump  into  it,  and  such  a  person  is  injured 
by  another  car  bumping  into  the  one  In  which 
he  is  at  work,  the  ndlroad  company  may  be  lia- 
ble for  such  injury,  although  an  independent 
agency  bad  control  of  and  was  responsible  for 
starting  the  bumping  car  in  motion. 

[Ed,  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  U  902-000 ;  Dec  Dig.  «=»281.] 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  District  Court,  Carter  County; 
S.  H.  Russell,  Judge. 

Action  by  James  Beasley  against  tbe  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Afllrmed. 

Cottingbam  &  Hayes,  George  H.  Green, 
and  Chas.  H.  Wood,  all  of  Oklahoma  City, 
for  plaintiff  in  error.  Apple  &  Franklin 
and  Brown  &  Brown,  all  of  Ardmore,  for 
defendant  In  error. 

OALBRAITH.  C.  This  appeal  la  prosecut- 
ed from  tbe  Judgment  of  tbe  trial  court 
rendered  nptm  the  verdict  of  a  Jury  In  favor 


o^  tbe  defendant  in  error  and  against  tbe 
plaintiff  in  error  In  an  action  for  personal 
injuries.  The  facta.  In  brief,  are  that  the 
defendant  in  error  was  an  employ^  of  the 
Carter  County  Fruit  Growers'  Association, 
and  on  tbe  12tb  of  August,'  1012,  was  en- 
gaged in  loading  a  refrigerator  fmlt  car, 
located  on  the  spur  track  near  tite  Ice  plant, 
at  tbe  city  of  Ardmore;  tbat  while  so  en- 
gaged and  on  the  Inside  of  said  car,  another 
car,  without  warning,  was  carelessly  bnmjied 
into  tbe  car,  knotting  him  to  the  floor,  and 
driving  some  lumber  In  tbe  car  against  hla 
hip  and  ba<ft  with  great  force  and  violence, 
causing  Um  aerlous  and  permanent  injury; 
that  tbe  car  in  wblcb  the  defendant  was  In- 
jured was  not  spotted  at  a  regular  loading 
place ;  that  the  a^t  of  the  plaintiff  In  wror 
had  pointed  out  the  car  to  be  loaded,  and 
directed  that  It  be  loaded  at  that  particular 
place ;  that  In  so  ^ing  said  ag^nt  was  act- 
ing within  the  sccve  of  his  antborlty ;  that 
the  car  being  loaded  was  at  the  lower  end  of 
the  spm  track,  and  this  tra(^  was  higher  at 
lAe  loading  place,  than  at  the  ice  plant,  so 
that  cars,  after  being  iced,  could  be  pinched 
oCF,  and  would  run  down  to  the  lower  end  of 
the  track  of  their  own  momentum;  that 
wblle  tbe  defendant  in  error  was  engaged 
in  loading  the  car,  as  he  bad  been  directed 
to  do,  employes  of  the  fee  company  were 
Icing  cars  on  the  upper  end  of  the  spur  at 
the  ice  plant,  and  as  a  car  was  loaded  they 
pinched  It  off  and  sent  it  down  this  spur 
track,  where  it  bumped  against  the  cars  at 
tbe  lower  end  of  the  spur  that  had  preceded 
it;  that  the  second  car  sent  down  after 
defendant  In  error  commenced  work  Goad- 
ing the  car),  as  aforesaid,  caused  the  Injury 
complained  of. 

It  is  first  complained  that  the  court  below 
erred  In  overruling  a  demurrer  to  the  plain- 
tiffs evidence.  This  assignment  Is  not  well 
taken,  since  it  clearly  appears  from  the 
evidence  that  the  defendant  in  error,  through 
tbe  directions  of  the  agent  of  the  plalntift 
In  error,  acting  within  tbe  scope  of  bis 
authority,  was  placed  at  work  loading  a 
car  which  was  situated  in  an  unsafe  and 
dangerous  place.  This  act  of  Itself  was  an 
act  of  negligence  for  which  tbe  plaintiff  In 
error  was  liable,  and  which  the  Jury  might 
have  found  was  the  proximate  cause  of 
tbe  defendant  in  error's  injury.  C,  R  I. 
&  P.  R.  Co.  V.  McInUre,  20  OkL  TOT,  119 
Pac.  1008;  Smith  v.  Acme  UUllng  Ca,  34 
Okl.  430,  126  Pac.  100. 

[2]  Again  It  is  complained  that  tbe  doc- 
trine of  Independent  contractor  would  relieve 
the  plaintm  in  error  from  liability  In  this 
case,  inasmuch  as  It  appears  from  the  evi- 
dence tbat  the  Ice  company  had*  charge  of 
icing  the  cars  under  a  contract  with  the 
railroad  company,  and  all  the  supervision 
and  control  that  tbe  railroad  company  bad 
over  the  Icing  of  the  cars  was  to  see  that 
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they  were  properly.  Iced ;  that  It  had  qo  con- 
trol or  direction  over  the  employes  oC  the 
Ice  company  about  iwrformlng  their  work, 
and  the  cars,  while  being  Iced,  were  nnder 
entire  control  of  the  employes  of  the  Ice 
company,  and  were  so  controlled  at  the  time 
of  the  injury  complained  of,  and  the  work 
of  Icing  cars,  not  being  inherently  dangerous, 
might  be  let  to  and  performed  by  an  In- 
dependent contractor.  Much  time  was  de- 
voted at  the  oral  argument,  and  much  space 
given  In  the  printed  brief,  in  support  of  this 
proposition.  It  seems  to  us,  however,  that 
this  question  does  not  arise  In  this  case.  It 
was  not  set  up  in  the  answer  of  the  railroad 
company,  their  answer  being  a  general  de- 
nial and  the  affirmative  defense  of  contrib- 
utory negligence.  The  act  of  the  railroad 
company  In  directing  the  car  to  be  loaded 
while  situated  in  an  unsafe  place  was  an 
act  of  primary  negligence  on  Its  part.  The 
jury  might  have  found  that  this  negligence 
was  the  proximate  cause  of  the  Injury,  and, 
if  80,  the  railroad  company  was  liable  to  the 
defendant  in  error  for  the  Injury  sustained, 
independent  of  any  acts  of  the  employes 
of  the  ice  company  In  starting  the  car  down 
the  incline. 

[1]  Again  complaint  Is  made  of  certain 
instructions  given  to  the  Jury,  and  of  the 
refusal  to  give  other  special  Instructions  re- 
quested  by  the  plaintiff  In  error.  It  does 
not  seem  that  these  assignments  require 
specific  consideration.  It  Is  perhaps  sufficient 
to  say  that  the  court  was  more  liberal  with 
the  plaintiff  in  error  than  it  bad  a  right  to 
expect,  inasmuch  as  in  the  sixth  instruction 
the  question  of  independent  contractor,  whicb 
was  not  raised  by  the  pleadings  In  the 
case,  was  submitted  to  the  Jury.  Aside  from 
this  the  court's  instruction  seems  to  have 
fairly  presented  the  law  arising  upon  the 
issues  raised  by  the  pleadings  and  evidence, 
and  the  finding  of  the  Jury  being  supported 
by  the  evidence,  Is  conclusive  on  this  court 
McConnell  t.  Watkins,  42  Okl.  214,  140  Pac. 
1167. 

We,  therefore,  recommend  that  the  Judg- 
ment appealed  from  be  affirmed. 

PER  CURIAM.  Adopted  In  wbol& 


(M  OU.  482) 

8T.  LOUIS  ft  S.  F.  R.  Go.  v.  WTNN. 

(No.  6487.) 

(Saprema  Court  of  Oklahoma.    Dec.  21,  1915. 
Rehearing  Denied  Jan.  11,  1916.) 

(Syllabut  by  the  CourtJ 

1.  Courts  «S3121— JtiBiSDicnoH  or  Connrr 
Court— Amount  Involvso. 

The  jurisdiction  of  the  county  court  must 
b«  determined  by  the  amount  sued  for,  ^elusive 
of  interest. 

fEd.  Note.— For  other  cases,  see  Courts,  Gent. 
Dig.  §S  410,  418-426,  428.  437,  450,  452,  458, 
450,  466;  Dec.  Dig.  ^121.] 


2.  COMHGBCE  ®=»S— ThTEBSTATB  SHIPlfERT»— 

Contract  Limftation  of  Liabilitt. 

In  an  action  in  damages  upon  a  contract 
for  an  interstate  shipment  of  Uve  stock,  section 
9,  article  23  of  the  Constitution  of  this  wtaxa  ham 
no  field  of  operation. 

[Ed.  Note.— For  other  cases,  see  Commerce^ 
Cent.  Dig.  S  6 :  Dec  Dig. 

3.  Garrirbs  «=9219  —  InTBRBTATB  SemaNT 

OP  Live  Stock— <3oittbact  LnirrATioiT  o» 

LiABiurT— V  ALinrrT.  ■ 

A  provision  in  a  contract  of  an  interstate 
shipment  of  live  stock,  wtiich  provides  that,  aa 
a  condition  precedent  to  a  recovery  for  any 
damages  for  delay,  loss,  or  injury  to  live  stock 
covered  by  the  contract,  the  shipper  will  give 
notice  in  writing  of  the  claim  therefor,  to  such 
agents  of  the  carrier  as  may  be  named  in  the 
contract,  before  such  stock  is  removed  from 
place  of  destination  ftnd  before  such  stock  min- 
gles with  other  stock,  such  notice  to  be  served 
within  one  day  after  the  delivery  of  such  stock 
at  destination,  Is  valid. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.^^^674-686,  927,  928,  9S3-M9;  Dec. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Comanche  Coun- 
ty ;  H.  N.  Whalln,  Judge. 

Action  by  W.  T.  Wynn  against  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded. 

W.  F.  Evans,  of  St  Louis.  Mo.,  and  R.  A. 
Kleinschmldt  and  J.  H.  Grant,  both  of  Okla- 
homa City,  for  plaintiff  in  error.  B.  M.  Par* 
mentw,  of  Lawtmi.  for  defendant  In  error. 

COLLIER,  G,  This  !■  an  action  bron^t 
by  defendant  In  error,  Iwrelnafter  called 
plaintiff,  against  plaintiff  In  error,  heietn- 
after  called  defendant,  to  recover  in  the 
county  court  of  Comanche  county  the  sum 
of  $^.S8  and  Interest,  under  an  Interstate 
shipment  of  live  8to<&  Said  contract  nt 
shipment  provides: 

"13.  As  a  condition  precedent  ta  recovery  of 
damages  (or  any  death,  loss,  injui^  or  dday  of 
the  live  stodt,  the  shipper  shall  give  notice,  in 
writing,  of  liis  claim,  to  some  general  officer  of 
the  company,  or  the  nearest  station  agent,  or  the 
agent  at  destination,  and  before  the  live  stock 
ia  mingled  with  other  live  stock,  and  witlun  one 
day  after  its  delivery  at  destioatioa,  so  that  the 
claim  may  be  promptly  and  fully  investigated, 
and  a  failure  to  comply  with  this  condition  shall 
be  a  bar  to  the  recovery  of  any  damagea  for  such 
death,  loss,  injury  or  delay." 

Defendant  demurred  to  the  JurledletloB 
of  said  connty  court,  npon  the  ground  that 
the  amount  suea  for  with  Interest  at  7  per 
cent,  was  In  excuss  of  the  Jorisdiction  of 
said  conrt,  which  demurrer  was  OTerruled 
and  duly  excepted  to. 

The  evidence  shows,  and  It  Is  admitted  Hi 
brief  of  plaintiff,  that  as  to  one  of  said  ship* 
ments  embraced  in  this  action,  no  writ- 
ten notice  was  given  as  provided  by  said 
section  13  of  the  contract  of  shipment  atwvo 
quoted.  There  was  evidence  as  to  the  dann 
ages  sustained  by  plalntlfl  by  reason  of  the 
Improper 'handling  of  said  live  stock  while  in 
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transit,  whlcft,  tinder  the  view  we  take  of 
the  case,  we  deem  unnecessary  to  recite. 

Upon  conclusion  of  the  evidence,  the  court, 
among  others,  gave  the  following  Instruction 
to  the  jury,  which  was  duly  excepted  to : 

*^o.  7.  The  coart  further  instructs  you  that 
one  of  the  defenses  interposed  by  the  defendant 
to  each  of  plaintiff's  several  causes  of  action 
is  a  special  contract  with  plaintifE  attempting 
to  limit  plaintiSfs  right  to  a  cause  of  action  for 
damages  depending  upon  notice  in  writing  of  his 
claim  to  some  general  ofScer  of  the  compaoy 
or  the  nearest  station  agent  or, agent  at  des< 
tination  and  within  one  day  after  its  delivery 
at  destination.  Said  spedal  cratract  is  desig- 
nated as  section  l3,  set  out  in  the  contracts 
under  the  several  causes  of  action  in  plaiotiif's 

rtition.  The  court  instructs  yon  that  section 
of  article  23  of  the  Constitution  of  Oklahoma 
is  as  follows:  'Any  nrovision  of  any  contract 
or  Mreement,  express  or  implied,  stipulating  for 
notice  or  demand  other  than  such  as  may  be 
provided  by  law,  as  a  condition  precedent  to 
establish  any  claim,  demand,  or  Uability,  shall 
be  null  and  void.'  And  in  this  connection  the 
court  further  instructs  you  that  section  13  of 
the  contracts  set  out  in  plaintiffs  several  caus- 
es of  action,  and  relied  upon  as  a  thir]  defense 
to  plaintiff's  several  causes  of  action  hy  the  de- 
fradant,  isproliibited  by  said  secticm  9  of  article 
23  of  the  Constitution  of  Oklahoma,  and  consti- 
tutes no  defense  to  plaintiff's  several  causes  of 
action ;  and  althougD  the  jury  may  find  from 
the  evidence  in  this  case  that  this  condition  of 
the  contract  has  not  been  complied  with  by  the 
plaintiff  in  this  case,  such  finding  would  not 
operate  to  defeat  plaintifTs  several  causes  of 
aetkm." 

The  jury  found  for  plaintiff  In  the  sum  of 
^8.80.  Within  the  proper  time,  motion  for 
new  trial  was  filed,  overruled,  and  Judg- 
ment entered  on  the  verdict,  to  which  de- 
fendant duly  excepted.  To  reverse  said 
judgment  th^  appeal  Is  prosecuted. 

[1]  We  are  satisfied  the  attack  of  defend- 
ant npdn  the  Jurisdiction  of  said  county 
court  is  without  force,  as  the  Jurisdiction  of 
the  county  courts  Is  limited  to  $1,000,  exclu- 
alve  of  interest,  and  the  amount  sued  for, 
exclusive  of  interest,  was  less  than  $1,000. 

The  case  of  St  Paul  Tire  &  M.  Ins.  Co. 
T.  Peek,  40  OkL  306,  139  Pac.  117,  reUed 
npon  by  defendant  In  support  of  its  conten- 
tion of  want  of  Jurisdiction  of  said  county 
court,  Is  not  In  point,  and  in  no  wise  tends 
to  support  the  theory  advanced  by  defendant 
as  to  want  of  Jurisdiction,  because  that 
case  was  In  the  district  court,  and  the  law 
fixing  the  amount  as  to  the  Jurisdiction  of 
district  courts  was  not,  as  in  the  law  fixing 
the  Jurisdiction  of  connty  courts,  exclusive 
of  Interest.  It  follows  that  the  court  did 
not  commit  error  In  overruling  said  de> 
murrer  to  the  Jurisdiction  of  the  conrt 

[2,  S]  This  action  being  bued  upon  a 
contract  of  Interstate  shipment,  section  0, 
art.  23,  Oonst,  which  provides, 

"Any  provision  of  any  contract  or  agreement, 
express  or  implied,  stipulating  for  notice  or  de- 
mand other  than  such  as  may  be  provided  by 
law,  as  a  condition  precedent  to  establish  any 
claim,  demand,  or  liability,  shall  be  null  and 
void" 


—Is  without  force,  being  abrogated  under 
the  Carmack  Amendment  of  June  29,  1906 
(34  Stat.  693,  c.  3591,  S  7,  para.  U,  12  [U.  S.  . 
Comp.  Stat.  1913,  {  8592]). 

In  St  Louis  &  S.  F.  R.  Oa  V.  Zlckafoose, 
39  Okl.  802, 130  Paa  400,  it  is  held: 

"Under  the  federal  law^  which  is  controlling 
upon  the  court  in  determining  qnestions  of  lia* 
bility  properly  arising  out  of  interstate  ship- 
mentSj  a  provision  in  a  live  stock  contract  or 
bill  of  Indmg  to  the  effect  that,  as  a  condition 

firccedent  to  a  recovery  for  any  damages  for  de- 
ay,  loss,  or  injury  to  live  stock  covered  by  the 
contract,  the  shipper  will  give  notice  in  writ- 
ing of  the  claim  therefor  to  some  general  officer, 
or  the  nearest  station  agent,  or  to  the  agent  at 
destination,  or  some  eeoeral  officer  of  the  deliv- 
ering line,  before  said  stock  ii  removed  from  the 
point  of  shipment  or  the  place  of  destination, 
and  before  such  stock  is  mingled  with  other 
stock,  such  notice  to  be  served  within  one  day 
after  the  delivery  of  such  stock  at  destination, 
was  vaUd.  St.  Louis  &  S.  F.  B.  Gow  T.  Ladd, 
33  OU.  160,  m  Pac.  461." 

There  can  be  no  aoestton  that  the  gtvliig 
of  said  instmcftlon  was  rereralble  error. 

This  cause  should  be  reversed  and  re- 
manded. 

P£B  CUBIAM.    Adopted  In  wholes 


(64  OU.  408} 

STARR  et  al.  t.  HATGOOD.   (No.  4526w) 

(Snpreme  Court  of  Oklahoma.   Sept  14,  1910. 
Bahearing  Denied  Jan.  11,  1916.) 

(8yllalu$  iy  the  Court.) 

1.  Appeaz.  and  Ebbob  «=>270— Pbisbntatioh 
Below— Waivke  of  Ebroh. 

Failure  to  except  to  the  overruling  of  a  mo- 
tion for  a  new  trial  Is  a  waiver  of  error  as  to 
such  ruling,  and  all  alleged  errors  of  law  oc- 
curring at  the  trial  for  which  a  new  trial  mi^t 
have  been  granted. ' 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  1153,  1600,  1610,  1750, 
1760,  1763 ;  Dea  IMg.  ^270.] 

2.  Appeal  asd  Ebrob  «=9G74— Pbesehtation 
Below— JuBSBDicnon  or  Trial  Coubf— Re- 
view. 

In  the  absence  of  the  right  to  examine  pro- 
ceedings in  search  of  errors  occurring  at  the 
trial,  a  contention  that  tiie  county  court  was 
without  jurisdiction  of  the  subject-matter  must 
be  determined  from  a  stndy  of  the  pleadings 
alone. 

[Fd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2874 ;  Dec  Dig.  «=>674.] 

3.  JOSnCBS  OF  THE  PEACE  4^141— APPEAL— 

JUEISDICTION  OF  CoUNTT  COUET  —  DISPUTE 
AS  TO  TiTLB  OR  BoUNDAKtES— PlbaDINQS. 

An  examination  of  the  pleadings  in  this 
case  fails  to  show  want  of  jurisdiction  in  the 
county  court 

[Ed.  Note.— For  other  cases,  see  Jnstiees  of 
the  Peace,  Cent  Dig.  H  467-4761  DeaDig.«s» 
141.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Muskogee  Countr; 
nios.  W.  Leahy,  Jud^ 

ActlcHi  Joho  Haygood  against  Bnrrell 
Starr  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 
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W.  P.  Z.  German,  of  Maskogee,  for  plain- 
tiffs In  error.  D.  E.  Herschelman,  of  Porum, 
for  defendant  In  error. 

BREWER,  0.  [1]  John  Haygood.  the  de- 
fendant In  error,  as  plaintiff  below,  sued  Bur- 
reU  Starr  and  Mun  Brown  to  recover  for 
the  use  and  occupation  of  a  certain  tract  of 
land  for  the  year  1911,  in  a  justice  of  the 
p^ce  court,  and  upon  appeal  to  the  county 
court  judgment  was  rendered  In  his  favor  In 
the  sum  of  $7S.  Said  defendants  below  prose- 
cute this  appeal,  as  plaintiffs  In  error,  upon 
petition  in  wror  and  case-made,  and  assign 
tbe  following  errors:  (1)  Error  in  overruling 
motion  for  new  trial;  (2)  error  in  refusing 
to  instruct  a  verdict  for  appellants;  (3)  er- 
ror in  admitting  evidence  against  appellanta 
These  errors  are  such  as  occurred,  if  at  all, 
ut  the  trial ;  and  defendant  In  error  points 
out  and  urges  In  his  brief  that  no  objections 
were  made  by  appellants  to  the  action  of  the 
court  in  overruling  their  motion  for  a  new 
trial,  and  that  therefore  the  errors  of  which 
they  complain  have  not  been  properly  saved, 
and  cannot  be  presented  and  passed  upon 
by  tills  court.  In  this  contention  tbe  defend- 
ant in  error  is  correct  Greer  v.  Moorman  et 
al.,  40  Okl.  30,  135  Pac.  736,  and  anthoritles 
therein  cited. 

[2, 3]  Plaintiffs  In  error,  however,  while 
not  combating  the  above  proposition,  insist 
that  tbe  court  was  without  Jurisdiction  to 
hear  and  determine  this  cause,  for  the  reason 
that  It  was  a  matter  "wherein  the  title  or 
boundaries  of  land  may  be  in  dispute  or 
called  In  question,''  which  questions  are  tak- 
en out  .of  the  jurisdiction  of  the  county  court 
by  section  12,  art  7,  of  the  .Constitution. 
Tbe  jurisdiction  of  the  court  does  not  appear 
to  have  been  challenged  4n  either  tbe  justice 
of  the  peace  court  or  In  the  county  court  In 
any  way,  nor  was  there  a  challenge  made  to 
the  sufficiency  of  the  i>etItIon  by  demurrer, 
motion,  or  otherwise,  nor  do  the  assignments 
of  error  as  made  In  the  petition  In  error 
raise  the  qnestlon.  But  It  is  urged  that  a 
question  of  jurisdiction  may  be  raised  at  any 
time ;  hence  an  attempt  Is  made  to  show  that 
the  court  below  was  without  jurisdiction,  and 
that  therefore  the  cause  should  be  reversed. 
To  support  the  claim  that  this  suit  involves 
the  question  of  the  title  to  land  numerous  au- 
thorities are  cited,  Including  Link  v.  Sehlegel, 
33  Okl.  458,  126  Pac.  676,  Northcutt  v.  Bast- 
able.  39  Okl.  124.  134  Pac.  423.  Marshall  v. 
Burden,  25  Okl.  554,  106  Pac.  846,  and  the 
more  recent  case  of  Gross  v.  Baker,  148  Pac. 
734.  We  have  examined  the  cases  dted  and 
the  discussion  of  the  question,  and  find  that 
In  those  cases  the  court  reached  the  conclu- 
sion that  the  title  to  land  was  Involved  from 
an  examination  of  the  evidence  Introduced 
at  the  trial,  which  It  took  to  make  the  fact 
appear.  In  this  case,  however,  we  are  not 
at  liberty  to  resort  to  the  examination  of 
the  evidence,  tor  the  reasons  glren.   So  in 


this  situation  it  appears  that  the  point  la 
narrowed  down  to  an  examination  of  the 
record  proper  to  determine  the  issues  involv- 
ed, and  whether  or  not  they  lay  outside  the 
jurisdiction  of  the  county  court  Approach- 
ing the  matter  in  this  way,  we  find  that  this 
'Is  an  ordinary  suit  to  recover  for  the  use  and 
occupation  of  certain  farming  land  for  the 
year  1911.  The  auctions,  substantially 
stated,  are  that  plaintiff  below  had  a  written 
contract  for  the  use  of  the  lands  involved  for 
the  years  1910  and  1911;  that  the  written 
contract,  however,  was  not  of  record;  that 
defendant  Starr  and  another  person  opt  sued 
(Starr's  immediate  grantor)  had  bou^t  the 
land  involved  with  full  knowledge  and  notice 
of  plaintiff's  right  to  use  the  land  for  the 
year  1911 ;  and  that  said  Starr  and  his  ten- 
ant. Brown,  who  farmed  the  land  for  that 
year,  were  answerable  to  plaintiff  for  tbe 
use  and  occupation  thereof  In  a  certain  stum 
named  in  the  petition.  Defendants  below 
filed  a  general  denial  for  their  answer,  thus 
raising  the  Issue  to  be  tried.  It  does  not 
seem  to  us  that  this  issue  would  necessarily 
or  ordinarily  Involve  the  question  of  the 
title  or  boundaries  of  land.  Plalntifr*s  posi- 
tion is  that  he  had  a  written  contract  with 
a  former  owner  for  the  use  of  the  land  for 
1911,  the  consideration  for  which  he  had  fully 
paid  to  such  former  owner  of  said  land,  and 
that  the  subsequent  purchasers  had  notice, 
and  that,  as  they  had  taken  possession  of  the 
land  without  right,  and  bad  farmed  the  same 
and  received  the  use  and  profits  thereof, 
they  should  be  made  to  pay  to  plaintiff  the 
reasonable  value  thereof.  Standing  thus,  as 
the  pleadings  leave  the  Issues,  neither  the 
title  nor  the  boundaries  of  the  land  are  nec-  . 
essartly  in  dispute.  The  evidence  may  have 
put  It  In  dispute,  but,  as  stated  above,  and 
for  tbe  reason  given,  we  have  laid  the  evi- 
dence out  of  the  case. 

Therefore,  upon  the  record  presented  and 
considered,  it  does  not  affirmatively  appear 
that  error  has  been  committed,  and  we  rec- 
ommend that  the  case  be  afllrmed. 

PER  CURIAM.  Adopted  In  wbole. 


  (H  Okl.  nsj 

COMANCHE  MERCANTILE  CO.  v.  NORTH- 
WESTERN KNITTING  CO.    (No.  5475.) 
(Supreme  Court  of  Oklahoma.    Oct  12,  191S. 
Rehearing  Denied  Jan.  11,  1916.) 

(SyUalM  ly  the  Court.) 
1.  Appeal  and  Erbob  ^»568— Cask-Madb— 

SETTLINa  AND  SlQNINO — GbOTTND  FOB  DIS- 
MISSAL. 

Where  a  case-maile  ttXla  to  show  that  no- 
tice has  been  given  of  the  time  and  place  of  pre- 
Benting  the  same  for  settling  and  signing,  or  uiit 
defendant  in  error  appeared  or  was  represented 
at  such  settling  and  signing,  or  waived  the  right 
to  be  there,  snch  foilure  is  good  ground  for  dic- 
missal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^or.  Cent  Dig.  {{  2523-2529 ;  Dec.  Dig.  «s» 
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2.  Afpbal  awd  Ebhob  4s»1170  —  Technical 

lBRIEG0LABmXS--AFFIBUANCB . 

Where  the  record  shows  beyond  doubt  that 
oefeDdaat  is  indebted  to  plaintifE  in  the  amount 
of  the  judgment  recovered;  that  defendant  was 
on  the  witness  stand  and  was  interrogated  with 
mard  to  the  account,  and  failed  to  deny,  or  of- 
fer any  evidence  in  denial  of,  the  fact  that  he 
was  so  indebted,  and  offers  no  other  defense  or 
reason  why  judgment  should  not  be  rendered 
apiust  him,  and  urges  in  this  court  only  irreg- 
ulantiea  of  a  highly  technical  character,  the 
judgment  will  be  affirmed,  regardless  of  techni- 
cal irregularities  not  iovolving  the  merits  of  the 
case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

4101,  4454.  4645-4545;  Dec  ikg.  «!ill70: 
Parties,  Cent.  Dig.  g  166.] 

CommlssIoneM'  Opinion,  Division  No.  1 
Error  from  Ooonly  Oourt,  Stephens  Comity ; 
J.  W.  MarshaU,  Judge. 

Action  by  the  Northwestern  Knitting  Com- 
pany  against  the  Goniancbe  Mercantile  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

H.  B.  Lockett.  of  Comanche,  for  plaintiff 
In  error.  J.  B.  WUkinson,  of  Duncan,  for 
defendant  In  error. 

BREWER,  a  Defendant  In  error.  North- 
western Knitting  Company,  a  Minnesota  cor- 
poration, bron^t  this  railt  as  plaintiff  below 
to  recover  of  the  Comanche  Mercantile  Com- 
pany, a  domestto  corporation,  the  sum  of 
S2i&.TO,  a  balance  aa  account  for  goods, 
wares,  and  merchandise,  together  with  cer- 
tain accrued  Interest  thereon.  The  goods 
were  delivered  to  defendant  about  Angust, 
1911,  and  this  suit  was  filed  In  August,  1912. 
The  AUora^  bringing  the  case  here  on  ap- 
peal was  the  president  of  defendant  corpora 
tlon. 

[1]  ^e  record  before  ns  Is  so  defldeDt  and 
lacking  in  many  of  the  essentials  of  a  case- 
made  ttiat  U  has  been  with  great  difficulty 
that  we  have  been  able  to  determine  Just 
what  occurred  In  the  trial  of  the  case  in  the 
court  below.  This  fact  may  be  illustrated 
by  plaintiff  In  error's  motion  filed  here,  ask- 
ing that  it  be  permitted  to  amend  the  case- 
made  "by  showing  that  it  Is  a  record  of  the 
proceedings  in  the  trial  and  disposition  of 
the  above  cause."  Defiant  In  error  has  al- 
so filed  a  motion  to  be  permitted  to  amend 
the  case-made,  whldi  consists  of  19  pages, 
in  nine  or  more  particulars.  Defendant  In 
error  also  Insists  that  the  appeal  should  be 
dismissed,  because  it  falls  to  show  that  any 
notice  was  served  of  the  time  and  place  of 
settling  same,  or  that  the  attorney  for  de- 
fendant in  fitrror  appeared,  or  was  present  at 
such  settling  and  signing.  Upon  an  examina- 
tion of  the  record  we  find  ttils  to  be  true, 
and  it  would  be  sufficient  to  require  a  dis- 
missal of  the  case,  under  the  holdings  of  this 
court  Jones  t.  Jones,  36  Okl.  463,  ISO  Pac 
189,  and  authorities  there  cited. 

[J]  StUl,  vrtth  the  record  In  this  condition, 
we  have  gone  through  every  paper  filed  with , 


care,  and  find  that  It  Is  well  established  that 
plaintiff  in  error  was  justly  Indebted  to  de- 
fendant In  error  in  the  amount  of  the  Judg- 
ment rendered;  that  the  Interest  allowed 
thereon  was  proper ;  that  no  genuine  defense 
was  made  in  the  case.  The  president  of 
plaintiff  In  error  was  on  the  witness  stand, 
and  nowhere  denied  that  his  company  owed 
thlg  money;  nor  Is  it  even  suggested  in  tn© 
briefs  that  the  money  is  not  Justly  due.  We 
are  therefore  forced  to  the  concluaion  that 
the  appeal  has  been  prosecuted  solely  for 
delay,  that  there  was  no  meritorious  defense, 
and  that  substantial  Justice  has  been  done. 
This  conclusion  Is  further  strengthened  from 
the  fact  that  the  objections  seriously  urged 
here  are  of  the  most  highly  technical  charac- 
ter, going  to  the  notice  to  take  depositions 
In  Minneapolis,  and  the  inscription  upon  the 
envelope  upon  which  said  depositions  were 
transmitted  to  the  trial  court  But,  as  plain- 
tiff In  error  seems  to  have  been  present  or 
represented  at  the  taking  of  the  depositions, 
where  it  is  shown  that  all  the  important  ques- 
tions asked  the  witnesses  were  objected  to 
on  nearly  every  conceivable  ground,  we  take 
it  that  the  notice  was  sufficient  to  advise  the 
parties  of  the  time  and  place  of  taking  said 
depositions,  which,  of  course,  was  its  purpose. 

The  other  questions  raised  are  equally 
without  merit  and  will  not  be  specifically 
considered. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

FEB  CTTBIAM.  Adopted  In  vbole. 


(S4  Okl.  407) 
SIMMONS  V.   STATE.     (No.  4686.) 

(Supreme  Coort  of  Oklahoma.    I>ec.  21,  1016. 
Bebearing  Denied  Jan.  11, 1916.) 

fSifllabui  by  the  OourtJ 

Appeal  and  Ekhob  ^=3773  —  Failubx  to 

File  Bbief— AffibuanC£. 

Wliere  plaintiff  in  error  has  filed  no  brief 
as  required  by  rule  7  of  this  court  (38  Okl.  vi, 
187  Pac.  iz),  the  judgment  of  the  trial  court 
will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3104.  S108-3110;  Dec.  Dig. 
'S=»773.I 

Commissioners'  Oi^nlon,  Division  Na  3. 
Error  from  County  Court,  Woodward  County. 

Action  by  the  State  agaln^  J.  P.  Simmons. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

W.  A.  Brlggs,  of  Woodward,  for  plaintiff 
In  error.  O.  a  Wybrant,  of  Woodward,  for 
the  State. 


DUDLXJT,  C.  This  is  an  appeal  from  the 
cotmty  court  of  Woodward  county.  The  ap- 
peal was  filed  In  this  court  on  the  26th  day 
of  December,  1912.  On  May  26,  1915,  the 
cause  was  stricken  from  the  assignment  and 
continued  for  the  term,  and  the  plaintiff  in 
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error  j^ven  time  to  file  a  brief.  The  causu 
was  reassigned  before  this  division  and  sab- 
mltted  <m  September  7,  1915.  At  this  time 
plaintiff  in  error  had  not  filed  his  brief.  On 
October  4,  1916,  the  defendant  In  error  filed 
a  motion  to  dismiss  the  appeal  or  affirm  the 
Judgment  of  the  trial  court  for  want  of  pros- 
ecution. On  October  9, 1915,  the  motion  was 
sustained,  and  the  appeal  dismissed  for  want 
of  nrosecutlon.  On  the  12th  day  of  October, 
the  order  of  dismissal  was  vacated,  and  the 
plaintiff  in  error  given  until  October  17th  to 
file  brief;  but  no  brief  has  been  filed,  and  it 
is  evident  that  the  appeal  haa  been  aban- 
doned. 

The  Judgment  of  the  trial  court  should  be 
affirmed.  Under  rule  7  of  this  court  (38  OfcL 
t1,  137  Pac.  ix).  Wright  et  al.  v.  State,  42 
OkL  ^1,  140  Pac.  1147 ;  Thomas  t.  Hender- 
son, 148  Pac.  83a 

PUB  CUBIAIL  Adopted  In  wholA 


(H  Okl.-4n) 

FABQDHARSON  v.  WADKIMS  et  aL 

(No.  644a) 

(Supreme  Court  of  Oklahoma.    Nov.  SO,  1916. 
Rehearing  Denied  Jan.  11,  19ia) 

(SvlW>u$  hv  the  Court.) 

1.  Partnebship  €=»64  —  "Doing  Bubiress 

UNDER  FlCTlTTODB  NaME"  —  COUFUANCB 

WITH  Statute. 

A.  and  B.,  doing  business  as  partners  un- 
der the  name  and  style  of  the  "Elite  Theater," 
are  doing  a  partnerehip  business  under  a  ficti- 
tious name^  within  the  terms  of  Mction  44G0, 
Rev.  Laws  I&IO,  and  are  required  to  file  and 
publish  the  certificate  prescribed  in  sudi  section. 

[Ed.  Mote.— For  other  cases,  see  Partnership, 
CenL  Dig.  H  87-91;  Dec  Dig.  «=»64.] 

2.  PABTNBBsnrp  ^5>64  —  Ficrmous  Name— 

COHFLIANCB  WITH  ST.\TUTE~RiOHT  TO  SuE. 

Until  such  partners  doing  business  as  above 
set  out  have  filed  and  publi^ed  the  certificate 
required  hy  section  44o8  they  are  denied  the 
right  by  section  4471,  Rev.  Lews  1910,  to 
maintain  an  action  in  the  courts  of  the  state  to 
ricover  damages  for  wrongful  acts  against  them 
as  such  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  SS  87-91;  Dec.  IMg.  «=»61.1 
8.  PABTnEBsazp  «a»64— Fictitious  Naub  — 

Action  by  Partnership  —  Motion  to  Dia- 

uiss. 

When  the  ri^ht  to  maintain  an  action  by 
such  partnership  is  challenged  by  motion  to  dis- 
miss on  account  of  its  failure  to  file  and  pub- 
lish such  certificate,  it  'lacked  any  standing  in 
court,"  and  to  deny  such  motion  was  prejudicial 
error. 

[E!d.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  SS  87-91 ;  Dec  Dig.  «=»04.1 

Commissioners'^  Opinion,  Division  Na  2. 
BTrror  from  District  Court,  Logan  County ;  A. 
H.  Huston,  Judge. 

Action  by  G.  T.  Wadklns  and  another,  part- 
ners, doing  business  as  the  "Elite  Theater," 
against  A.  O.  Farquharson  and  another. 
Judgment  for  plaintiffs  against  the  defend- 
ant named,  and  be  brings  error.  Reversed. 


Tlbbetts  &  Green,  ot  Outbrie,  for  plaintiff 
in  error.  0.  G.  Homor,  of  Guthiis^  for  d»- 
foulants  In  error. . 

OATjBRAITH,  a  Hhs  defendants  In  er- 
ror, as  plaintlfDs  In  the  trial  court,  commenc- 
ed this  action  to  recover  damages,  alleging 
In  their  p^titicoi  that  they  were  partaers  in 
business  under  the  name  and  style  of  fba 
"Elite  'nieater,"  and  were  engaged  in  con- 
ducting a  nloving  picture  bnsiiiess  at  the  city 
of  Guthrie,  Logan  county,  state  of  Oklahoma ; 
that  they  bad  a  license  issned  l»y  the  city  at 
Guthrie  anthorlziiig  them  to  oimdnct  eodi 
business,  and  a  regular  place  of  btudneaa  In 
said  city ;  that  A.  O.  Faiqnhaiwm  was  acting 
mayor  and  W.  H.  UUxbell  was  chief  of  police 
of  the  city  of  Gathrie  at  the  time ;  tbat  on 
the  29th  day  of  December,  1010^  tlie  plaintiff 
had  arranged  to  ezhltdt  to  tbtfr  patrons  at 
this  theater  a  certain  motion  picture  of  the 
Jeffries-Johnson  prize  fl^t,  which  took  place 
at  Reno,  Ner.,  on  the  4th  of  July,  1910;  that 
there  waa  no  law  against  such  exhibition  and 
no  l^al  reason  why  such  picture  should  not 
be  shown ;  that  the  plaintiff  had  gtme  to  con- 
siderable expense  in  advertising  the  time  and 
place  of  showing  the  picture ;  that  Farqnhar* 
son,  as  mayor,  and  Mltch^  as  chief  of  po- 
lice, without  authority  of  law,  arbitrarily  pre- 
vented the  plaintiffs  from  showing  such  pic- 
ture, to  their  great  damage,  etc.  The  defend- 
ants demurred  to  the  petition,  which  waa 
overruled,  and  then  presented  a  motion  to  dl»- 
mlsa   This  motion  was  as  follows: 

"Comes  now  the  defendant  A.  O.  FarqnharBm 
and  moves  the  court  to  dismiss  tiie  BboT»^ti- 
tled  action,  upon  the  ground  and  for  the  reason 

that  the  plaintiff  above  named  is  a  partner^v 
transacting  business  in  this  state  under  a  ficti- 
tious name,  which  does  not  show  the  names  ol 
the  persons  interested  as  partuss  In  sndi  bo^ 
aess,  and  for  the  further,  reason  Uiat  said  part- 
ners have  not  filed  with  the  clerk  ot  the  district 
court  of  the  county  of  Logan,  state  of  Oklahoma, 
a  certificate  stating  the  names  in  full  of  all  the 
members  of  such  partneTship  and  their  place  of 
residence,  and  have  not  published  tiie  same  once 
a  week  for  four  successive  weeks  in  %  newspaper 
in  the  county,  as  is  provided  by  law;  a  certifi- 
cate  of  the  clerk  of  said  court  being  hereto  at- 
tached, marked  Kxhibit  A,  and  made  a  part 
hereof,  which  said  certificate  certifies  that  said 
partnership  above  named  has  not  filed  in  the 
ofBce  of  the  clerk  of  this  court  such  certificate 
as  is  required  by  law.  Tlbbetts  &  Green,  Attor- 
neys for  Defendant  A.  O.  Farquharson. 

"State  of  Oklahoma,  County  of  Logan:  L 
C.  H.  Griswold,  clerk  of  the  district  court  of 
said  Logan  county,  state  of  Oklahoma,  hereby 
certify  that  I  have  made  careful  searco  ot  the 
records  of  my  office,  and  particularly  the  records 
as  to  partners  required  by  law  to  be  filed  In  my 
ofBce,  and  hereby  certify  that  the  firm  of  G.  T. 
Wadkina  and  J.  E.  Russell,  partners,  doing  busi- 
ness under  the  firm  name  and  sb^le  of  the  Elite 
Theater,  have  not  filed  in  my  office  any  certifi- 
cate stating  the  names  in  full  of  the  members  of 
such  partnership,  their  places  of  rcsidraice,  and 
there  is  no  proof  of  publication  of  the  same  oo 
file  in  my  office.  In  witness  whereof  I  have 
hereunto  set  my  hand  and  the  seal  of  said  court 
tliia  11th  dflv  of  November.  A.  D.  191L  C.  H. 
Griswold,  Clerk,  by  E.  Weinberger,  Deputy.** 
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This  motion  was  overruled,  and  exceptions 
saved,  and  then  the  defendants  answered  hy 
way  of  general  denial  and  pleading  further: 

"That,  when  said  pictures  were  advertised  to 
be  shown  and  were  shown  in  the  city  of  Gnthrie, 
a  great  deal  of  race  feeling  was  engendered  on 
account  of  the  fact  that  there  is  a  large  negro 
population  in  said  city  of  Gathrie,  and  because 
of  the  rivalry  between  the  races  on  account  of 
said  fight,  the  same  being  for  the  world's  cham- 
pionship and  between  a  whits  man  and  a  colored 
man;  that  said  fight  itself  was  an  extremely 
brutal  exhibition,  and  its  production  contrary  to 
good  morals ;  and  that  by  reason  thereof  and  be- 
cause <^  the  danger  <^  race  riots  and  mob  vio- 
lence, which  was  apparent  at  the  time  said 
pictures  were  offered  to  be  shown  b^  the  plain- 
tiffs, the  police  of  said  dty  of  Guthne,  actmg  as 
they  believed,  an6  as  this  defendant  alleges  to  be 
the  case,  under  lawful  authority  by  -nrtne  of 
certain  ordlnaneei^  therein  set  out  In  full,"  etc. 

The  answer  seta  out  the  ordinances  relied 
upon,  which  ordinances  prohibit  certain  ex- 
hibitions, but  none  of  them  prohibited  the  ex- 
hibition of  pictures  of  prize  fights.  There 
was  a  general  denial  by  way  of  reply  and  an- 
swer. Upon  the  Issues  thus  made  a  Jury  was 
waived,  and  the  cause  submitted  to  the  court 
for  trial.  The  court  found  In  favor  of  the  de- 
fendant Biitchell,  chief  of  police,  but  found 
against  the  mayor,  Farauharson,  and  render- 
ed Judgment  against  him  in  favor  of  the 
plaintiff  in  the  sum  of  |160.  From  that 
Judgment  an  appeal  has  been  duly  perfected 
to  this  court  by  petition  In  error  and  case- 
made. 

[1,2]  The  first  assignment  argued  Is,  that 
the  court  erred  in  denying  the  motion  to  dis- 
miss, on  the  ground  that  the  plaintiffs  were 
doing  business  as  partners  under  a  fictitious 
partnership  name,  and  were  seeking  relief  for 
injury  sustained  to  their  business  so  conduct- 
ed, and  had  not  complied  with  the  statute  of 
the  state  in  regard  to  fictitious  partnerships, 
and  were  therefore  denied  the  privilege  of 
suing  In  the  courts  of  the  state  by  the  provi- 
sions of  the  stathte.  Section  4469,  Rev.  Laws 
1910,  prescribes  tlut: 

"Every  partnership  transacting  business  in 
this  state  under  a  nctitlons  name,  or  a  desig- 
nation not  showing  the  names  of  the  persons  in- 
terested as  partners  in  such  business,  must  file 
with  the  clerk  of  the  district  court  of  the  county 
or  subdivision  In  which  its  principal  place  of 
business  is  stated,  a  certificate,  stating  the  names 
in  full  of  all  the  members  of  such  partnership, 
and  their  i^ces  of  residence,  and  publish  the 
same  once  a  week  for  four  successive  weeks,  in 
a  newspaper  published  In  the  coon^,  iif  there 
be  one,  and  If  there  be  none  In  siieh  county, 
tbeo  in  a  newspaper  *  *  *  In  an  adjoining 
county." 

Section  4471  prescrtbes  the  penalty  for  fail- 
ure of  persons  doing  business  under  a  ficti- 
tious name  to  comply  with  the  statute,  as 
follows: 

"Persons  doing  business  as  partners  under  a 
fictitious  name,  contrary  to  the  provisions  of 
this  article,  shall  not  maintain  any  action  on  or 
on  account  of  any  contracts  made  or  transac- 
tions had  in  their,  partnership  name  in  any 
court  of  this  state,  until  they  have  first  filed  the 
certificate  and  made  the  pnblieation  berdn  re- 
quired,"  etc. 


It  Is  plain  that  the  plaintiffs  In  the  trial 
court  were  conducting  business  as  partners 
under  a  fictitious  name  within  the  meaning 
of  section  4469,  and  were  therefore  required 
to  publish  the  certificate  prescribed  in  tha^ 
section,  and,  not  having  published  this  certifi- 
cate, section  4471  denied  to  them  the  right 
to  maintain  an  action  "on  account  of  any 
transactions  had  in  their  partnership  name:** 
They  instituted  the  suit  to  recover  damages 
for  an  injury  claimed  to  have  been  sustained 
by  them  as  partners  under  this  flctltionS 
name  <tf  the  "Bllte  Theater."  These  parties 
did  not  institute  the  acttoi  to  recover  dam- 
ages sustained  by  them  as  Individuals  on  ac- 
count  of  the  wrongful  acts  of  the  defendants 
complained  of,  but  they  seek  to  recover  dam- 
ages for  Injuries  resulting  to  the  flcUtiooa 
partnership,  the  "EUte  Theater." 

It  Is  contended  on  behalf- of  the  defendants 
in  error  that  this  statute  only  covers  actions 
growing  out  of  contracts  and  was  Intended 
only  for  the  protection  of  creditors  dealing 
with  fictitious  partnerships,  but  tbia  conten- 
tion is  not  sustained  by  the  ded^ona  of  this 
court,  and  a  different  interpretation  baa  been 
given  this  statute  by  such  decisions. 

Baker  v.  L.  O.  Van  Ness  &  Co.,  25  OkL  34, 
105  Pac:  660,  was  an  action  In  replevin,  and 
the  answer  set  out  that  the  plaintiff  could 
not  maintain  the  action  against  them  because 
they  were  doing  business  under  a  fictitious 
name,  and  had  not  complied  with  the  statute 
under  consideration.  No  reply  was  filed  to 
tills  answer,  and  the  court  said: 

"Tbn  cause  coming  on  for  hearing  to  the  court 
with  no  reply  filed,  defaidant  objected  for  that 
reascm  to  the  tntroduetlon  of  any  evidence  on  be- 
half of  plaintiff,  which  objection  was  overmled^ 
and  exceptions  saved.  At  the  close  of  the  evi- 
dence judgment  was  rendered  in  favor  of  plain- 
tiff and  against  defuidant,  to  review  which,  after 
motion  for  a  new  trial  Sled  and  overmled,  sIm 
brings  the  case  here,  and  conteods  that  the  judg- 
ment is  contrary  to  law.  It  clearly  is.  Hie 
answer  set  up  material  allegations  at  new  mat- 
ter, and  the  same,  being  upcontroverted  by  a 
reply*  should  have  been  by  the  court  taken  as 
true.  As  true,  it  constituted  a  complete  de- 
fense to  the  action  under  Wilson's  Rev.  &  Anu. 
St  Okl.  1903,  Sg  3901-8903,  and  defendant  was 
entitled  to  judgment  on  the  pleadings." 

Sections  3901  and  3903  of  Wilson's  Statutes 
are  the  same  as  sections  4468  and  4471  of 
Revised  Laws  1910. 

Again,  Smith  v.  Woods  et  al.,  S3  Okl.  233. 
124  Pac.  1088,  was  an  action  to  foreclose  a 
mechanic's  lien  brought  by  the  East  Side 
Lumber  Company.  The  claim  was  made  that 
the  plaintiffs  were  doing  business  as  part- 
,ners  under  a  fictitious  name,  and  had  QOt 
complied  vrith  the  statute  under  considera- 
tion, and  therefore  coold  not  maintain  the 
action.  The  court.  In  sustaining  the  conten- 
tion, in  part  said: 

"Parties  doing  business  as  a  partnership  un- 
der a  fictitious  name  may  be  one  set  of  individu- 
als to-day  and  another  set  to-morrow,  and  people 
transacting  business  with  It  grope  In  the  dark 
when  the  time  comes  to  assert  their  rights  in 
court.  The  sanction  which  the  statute  carries 
with  it  is  contained  in  the  denial  of  the  right  ot 
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peraoDs  doing  budness  as  pBTtners  contrary  to 
the  provisions  of  the  act  to  maintaio  any  action 
OD  accounts  or  contracts  made  or  transactions 
had  in  their  partnership  name  until  it  has  first 
filed  the  certificate  and  made  the  publication  re- 
quired. The  law  is  plain,  means  what  it  says, 
and  plaintiff  lacked  any  standing  in  court  after 
its  right  was  challenge," 

[3]  So  it  may  be  said  of  these  platntUfs  in 
the  trial  court  that,  when  their  right  to  main- 
tain the  action  had  been  challenged  by  the 
motion  to  dismiss,  they  "lacked  any  standing 
in  court,"  and  could  not  maintain  the  actl(Hi, 
and  the  motion  should  have  been  sustained, 
and  it  was  prejudicial  error  in  the  trial  court 
to  overrule  this  motion,  and  on  accotmt  of 
which  the  Judgment  appealed  from  must  be 
iwersed. 

We  therefore  recommend  tliat  the  Judg- 
ment appealed  from  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to  vacate  the  Judgment  and  sustain  the 
motion  to  dismiss  the  action. 

PBB  CURIAM.   Adopted  in  whole. 


<M  OM.  641) 

.  BUSOO  et  aL  v.  RYAN  et  al   (No.  6706.) 
(Supreme  Court  of  Oklahoma.   Nov.  23,  1810. 
Rehearing  Denied  Jan.  11,  1916.) 

(Syttahiu  by  tka  Court.) 

1.  Pbinoipal  and  AQBnr  4=9l4,  S3— Bxxar- 

KNOB  OF  BBLATION— BiQHT  TO  ^BKINATE. 

When*  the  owner  of  real  estate  contracts 
with  real  estate  agents  to  plat  a  tract  of  land 
into  lota  and  blocks,  as  an  addition  to  a  city, 
and  agrees  to  pay  a  stipulated  commission  out 
of  the  proceeds  of  sale,  and,  in  addition  there- 
to,  to  transfer  to  such  agents  all  the  lots  re- 
maining maulA  deter  the  payment  of  $35,000  to 
tihe  owner,  held,  tlut  the  contract  creates  be- 
tween the  parties  the  relation  of  principal  and 
agent,  which  can  be  terminated  at  the  wilt  of 
the  principal. 

[Ed.  Note.^For  other  cases,  see  Principal 
and  Agent.  Oent  XHg.  U  26-33,  64;  Dec  Dig. 
«»14.  8^ 

2.  Pbircipal  and  AGEn-r  ^41  —  Revooa* 

TION  OF  OONTEAOT— DaUAOBS  —  LXABILITT 

or  Pbincipal. 

If  the  Agent  receives  snbetantial  injuries 
by  reason  of  the  wrongful  revocation  at  the  con- 
tract, the  principal  is  liable  in  damages. 

[Ed.  Note;— For  othw  cases,  see  Principal 
and  Agent,  Dec.  Dig.  «»41.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Payne  County; 
A.  H.  Huston,  Judge. 

Action  by  George  S.  "Rusco  and  another 
against  James  Ryan  and  another.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed  In  part  and  remanded  in  part. 

Morgan  &  Deupree,  of  Oklahoma  City,  for 
plaintiffs  in  error.  Robt  A.  Lowry,  of  Still- 
water,  for  defendants  In  error. 

BITTENHOtTSB,  a  James  Ryan  was  the 
owner  of  140  acres  of  land  lying  adjacent  to 
the  town  site  of  Cashing,  Payne  county,  OkL, 
and  on  February  13,  1918,  he  entered  into 


a  contract  vitb  6ea  S.  Rqboo  and  Sd.  U 
Joyce,  whereby  It  was  agreed  as  follows: 

"Said  parties  of 'the  first  part  agree  to  sell 
and  parties  of  the  second  part  agree  to  buy  the 
following  described  real  estate.  *  *  *  Said 
sale  and  purchase  to  be  made  upon  the  folWw- 
ing  terms  and  for  the  consideration  herein  stat- 
ed: 

"The  consideratiMt  this  land  is  to  be  thirty- 
five  thousand  dt^rs  ($S^,00a0O),  and  the  same 
is  to  be  paid  for  in  the  following  manner:  The 

EartieS  of  tbe  second  part  are  to  cause  said 
inds  to  be  platted  into  blocks  of  approximately 
five  acres  each,  with  streets  and  alleys  to  be 
dedicated  to  the  publie  use,  said  blodcs  to  h» 
divided  into  twenty-five-foot  lota  and  whui 
said  land  has  been  so  platted  and  surveyed  tbe 
parties  of  the  first  part  agree  to  sign  the  plat 
and  dedication  of  the  streets  ahd  alleys  to  pub- 
lic use  as  therein  stated,  and  same  is  to  be  filed 
for  record  in  Payne  county,  Oklahoma. 

"Said  first  parties  hereby  agree  that  the  said 
second  parties  shall  have  thirty  days  from  this 
date  to  commence  platting  this  land,  and  said 
first  parties  further  agree  to  give  second  pattiea 
immediate  possession  of  said  land  and  famish 
abstracts  of  title  showing  dear  title  thereto. 
"After  said  lands  have  been  surveyed  and 

Slatted  the  parties  of  tbe  second  part  are  to 
ave  the  right  to  sell  tbe  same  for  cash,  or 
partly  for  cash  and  deferred  payments,  and  all 
moneys  received  for  the  sale  ot  said  block  or 
lots  except  the  first  payAuit,  not  to  exceed 
twenty  per  cent,  the  amount  wMch  may  be  al- 
lowed as  commission  for  making  the  sales,  are 
to  be  forthwith  deposited  in  a  l»nk  to  be  chos- 
en by  the  parties  hereto  as  a  trust  fund  for  the 
use  and  benefit  of  the  first  and  second  parties, 
the  same  to  be  divided  between  them  as  fol- 
lows: Seventy-five  per  cent  of  all  such  pay- 
ments and  collections  to  be  turned  over  and 
paid  to  parties  of  the  first  part  and  twait7-five 
per  cent,  to  be  paid  and  beoMtte  property  ot  the 
parties  of  tbe  second  part,  and  said  parties  of 
the  second  part  agree  to  keep  a  correct  and  ac- 
curate account  of  all  transactions  and  of  all 
collections  made  in  books  to  be  opened  and  kept 
for  that  purpose,  and  said  account  and  books 
ahall  be  open  to  the  inspection  of  the  parties  of 
the  firat  pAxt  at  all  times  during  the  life  of  this 
contract 

"It  is  further  agreed  that  the  parties  of  the 
second  part  will  make  an  accounting  to  the  par- 
tics  of  the  first  part  at  the  expiraUon  of  nxty 
days  from  the  date  when  the  plat  of  said  lands* 
has  been  executed  and  filed,  and  render  a  sim- 
ilar accounting  every  thirty  days  thereafter 
during  the  ctmtinuance  of  this  contract  At 
the  time  of  each  such  accounting  the  parties 
of  the  second  part  are  to  pay  to  the  parties  of 
the  first  part  such  sums  as  may  then  be  due 
tbem  under  this  contract  said  sums  so  paid  to 
be  credited  on  the  indeDtedaess  of  thirtf-fi^e 
thousand  dollars  herein  provided  for  from  par- 
ties of  the  second  part  to  parties  of  the  ficst 
part;  said  payments  to  continue  until  the 
same  shall  dischar^  the  thirty-five  thousand 
dollars  herein  mentioned.  And  the  parties  ot 
the  first  part  agree  to  make  deeds  to  lota  sold 
out  of  said  real  estate  to  the  purchasers 
thereof  as  soon  as  tbe  same  have  been  fully 
paid  for  by  such  purchasers,  and,  when  the  full 
purchase  price  <x  thirty-five  thousand  dollars 
shall  have  been  paid  to  first  party  under  the 
terms  of  this  agreement  the  fiirst  party  agrees 
to  execute  a  deed  or  deeds  to  any  lots  that  re- 
main unsold,  or  which  have  not  been  fully 
paid  for,  to  the  parties  of  the  second  part  or 
to  such  person  or  persona  as  they  may  di- 
rect provided  the  full  purchase  price  w  said 
property  as  herein  provided  for  has  been  fully 
paid  to  parties  of  the  first  part 

"The  provisions  of  this  contract  are  binding 
on  the  heirs,  administrators,  executors,  and 
assigns  of  the  parties  hereta" 


i^stVoT  Other  cases  ass  lame  topic  and  KBiT-NUUBER  In  all  Ker-Munbsred  Dliesto  and  ladsias 
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^ifl  action  was  Institnted,  praying  that  It 
be  decreed  that  the  right,  title,  and  interest 
of  each  of  the  defendants  In  and  to  said 
premises  be  in  accordance  and  nnder  the 
texms  and  conditions  o£  said  contracts; 
that  it  be  decreed  that  the  plaintiff  have  and 
recover  of  and  from  the  defendants  the  im- 
mediate possession  of  said  premisea,  ordering 
the  sheriff  of  Payne  county  to  place  them 
In  posnesltm;  that  it  be  decreed  that  the 
plaintiffs  hare  Bpecillc  performance  of  their 
contract ;  that  the  plaintiffs  have  Judgment 
for  920,000  damages  for  fidloie  to  deliver 
tiie  immediate  possesion  of  said  premises 
according  to  the  terms  of  Uie  contract ;  that 
upon  a  hearings  if  the  court  should  re^se  to 
decree  the  spedflc  performance,  they  Ikave 
Judgment  against  the  defendants  for  $6(^000, 
their  damages  sustained  by  reason  ot  the 
breadi  of  said  contract  A  demurrer  was 
sustained  to  the  petltl<m  on  the  ground  that 
the  facts  alleged  were  not  aofflclent  to  con- 
stitute a  cause  of  actlm.  In  order  to  pass 
upon  the  auestion  before  us,  it  is  necessary 
to  construe  the  omtract  as  a  whole  and  to 
ascertain  the  true  Intent  and  purpose  thereof. 
It  will  be  observed  that  the  defendant  James 
Ryan  was  the  owner  of  the  praises,  and 
that  the  plaintiffs  were  experienced  real 
estate  men  desirous  of  platting  and  selling  an 
addition  to  Cashing.  They  entered  Into  the 
foregoing  contract  with  the  owner  of  the 
premises,  whereby  they  promised  to  cause 
the  premises  to  be  platted  into  blocks  of  ap- 
proximate 6  acres  each,  with  streets  and 
alleys,  said  blocks  to  be  divided  into  25- 
foot  lots.  This  constitutes  the  extent  of 
the  obligations  the  plalntlfTs  were  to  assume, 
and  in  consideration  of  these  services  the 
defendant  Ryan  was  to  permit  them  to  sell 
the  premises,  20  per  cent^  of  the  contract 
price  to  be  retained  by  the  plaintiffs  as  their 
commission,  and  the  remaining  80  per  cent, 
representing  deferred  payments,  to  be  di- 
vided, 76  per  cent  to  Ryan,  and  25  per  cent 
to  the  plaintiffs.  The  contract  does  not  con- 
tain a  promise  that  the  plaintiffs  will  pay 
the  $35,000,  but  only  that  such  snm  shall  be 
paid  in  case  the  75  per  cent  received  from 
the  deferred  payments  will  eqnal  that 
amount.  To  sum  the  entire  contract  up, 
these  plaintiffs  were  to  plat  the  premises. 
Into  lots  and  blocks,  and  In  return  therefor 
were  to  receive  the  exclusive  privilege  of 
naming  the  prices  at  which  the  property  was 
to  b6  sold  without  limitation  th'ereon,  take 
the  first  20  per  cent  of  the  cash  payment  as 
a  commission,  and  25  per  cent  of  the  de- 
ferred payments,  giving  Ryan  the  remaining 
portion  of  the  deferred  payments  until 
$35,000  was  paid,  at  which  time  Ryan  was  to 
deed  all  Interest  be  had  in  the  remaining  por- 
tion to  these  plaintiffs. 

[1,2]  It  is  contended  by  the  plaintiffs  in 
error  that  this  contract  creates  the  relation 
of  vendor  and  vendee,  thereby  transferring 
to  the  plaintUte  an  equitable  interest  in  the 


land.  On  Oie  other  hand,  Uie  defendants 
contend  that  the  contract  merely  creates  tho 
relation  of  principal  and  agent,  without  any 
inters  In  the  premises.  Upon  a  thorough 
examination  of  the  contract  we  are  of  the 
opinion  that  the  only  interest  conveyed  by 
this  contract  was  dependent  npon  the  sale  of 
sufficient  lots  and  blocks  to  discharge  the 
$35,000  consideration,  and  it  is  a  mere  specu- 
lation as  to  whether  there  would  be  any  lots 
or  blocks  remaining  unsold  after  the  dis- 
charge of  said  sum.  By  this  contract  there 
was  no  attempt  made  to  convey  to  the  plaln- 
tiffs  any  right,  title,  or  Interest  In  and  to  the 
land  Itself,  but  merely  gave  the  plalntUbi 
the  first  20  per  cent  collected  as  a  commis- 
sion, and  a  portion  of  the  deferred  pay- 
ments as  an  additional  commission.  It  will  be 
noted,  therefore,  that  the  Interest  that  they 
might  obtain  under  the  contract  was  a  por- 
tion of  the  proceeds  of  the  sale,  not  an  in- 
terest In  the  land.  If  the  agreement  had 
been  complied  with,  and  the  $35,000  had  been 
paid,  the  plaintiffs  might  be  in  a  position  to 
claim  the  remaining  portion  of  the  land; 
but  inasmuch  as  no  part  of  the  agreement 
had  yet  been  compiled  with,  and  it  was  un- 
certain as  to  whether  there  would  be  any  por- 
tion of  tbe  land  remaining  unsold  upon  which 
this  estate  will  attach,  the  Interest  would 
be  contingent  and  would  not  vest  upon  the 
execution  and  delivery  of  the  contract  This 
subject  is  very  thoroughly  discussed  by  Jus- 
tice Galbralth  In  the  case  of  McKellop  et 
ux.  V.  Dewltz  et  al.,  42  OkL  220,  140  Pac. 
1161,  52  L.  R.  A.  (N.  S.)  256,  wherein  It  was 
held  that  such  a  contract  did  not  create  an 
Interest  In  tbe  real  estate,  but  was  merely 
the  conveyance  to  the  agent  of  a  definite 
part  of  the  proceeds  of  sale.'  In  that  nse  It 
was  said: 

"A  careful  coDBideration  of  the  contract  dear- 
ly shows  that  DO  interest  in  the  real  estate  was 
conveyed  by  it  to  the  agent,  Dewitx.  Tbit 
terms  of  tliie  contract  do  not  justify  tbe  con- 
clusion that  tbere  was  aoy  attempt  or  intention 
to  convey  to  tlie  agent  any  part  of  the  title 
or  any  distinct  Interest  or  estate  in  the  real 
estate  itself.  The  interest  created  in  or  convey- 
ed to  the  ageot  was  a  definite  part  of  the  pro- 
ceeds of  saleB.  an  interest  in  the  resolt— the 
thing  produced  by  tbe  exercise  of  tbe  power — 
and  therefore  the  contract  cannot  be  properly 
said  to  be  'a  power  coupled  with  an  mterest* 
It  is  true  that,  if  the  agreement  had  been 
fully  completed,  the  agent  might  have  claimed 
under  it  an  interest  in  that  part  of  tbe  property 
remaintog  after  a  sufflcieot  amount  had  been 
sold  to  satisfy  the  Beard  mortgage;  yet  this 
particular  interest  was  contingent,  and  did  not 
vest  upon  tbe  execution  and  ddlvery  of  the 
contract  It  wa^  not  such  an  interest  as  the 
agent  could  have  conveyed  In  his  own  name  tai 
the  event  <^  the  death  of  the  priacipala." 

TbB  able  discnssiOQ  of  the  subject  in  that 
case  warrants  us  In  ctmtenting  onrselves 
with  a  dtaUfm  of  it  u  authority  without 
reference  to  a  long  line  of  authoritie& 

We  therefore  ct^Klnde  that  tbe  demurrer 
was  pTopetly  sustained,  and  the  Judgment 
should  be  affirmed. 

FEB  CURIAM.  Adopted  In  whcde, 
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tf»  Cal.  App.  805) 

PEOPLE  7.  LAYDBN.    (Cr.  426.) 
(Dlatrlct  Ck>nrt  of  Appeal,  Second  District, 
Calif  omia.   Mot.  4.  18150 

Appeal  from  Snperlor  Court;  Imperial 
Gonnty ;  rnuikUn  J.  Cole,  Jtidga. 

Joe  Layden  was  convicted  of  bnrslai7. 
From  the  Judgment,  and  an  order  deuTin; 
Us  motion  for  new  trial,  he  appeals.  Af- 
firmed. 

J.  A.  Berry,  of  El  Centro,  for  appelant 
U.  S.  Webb.  Atty.  Oen.,  and  Robert  U.  Clark^ 
I>epaty  Atty.  Gen.,  for  the  People. 

PER  CURIAM.  Defendant,  with  two  oth- 
ers, J&cti  Clark  and  Jack  Morrell,  was  charg- 
ed with  the  crime  of  burglary.  Upon  trial 
therefor,  separate  from  his  codefendants,  be 
was  convicted,  and  this  appeal  Is  prosecuted 
from  the  Judgment  of  Imprisonment  imposed. 

An  examination  of  the  record  shows  the 
facts  of  the  case  to  be  substantially  the  same 
as  those  presented  in  the  case  of  People  t. 
Jack  Morrell  (Or.  No.  424)  153  Pac.  977,  an 
opinion  in  wfilch  was  this  day  filed,  holding 
the  alleged  errors  disclosed  by  the  record  to 
be  without  merit  and  aflBrmlng  the  Judgment 
The  reasons  there  assigned  tqv  the  decision 
susfaining  the  rulings  of  the  trial  court  are 
•gually  potent  here,  and  upon  the  authority 
of  the  opinion  in  that  case  the  Judgment  and 
the  order  denying  defendant's  motion  fi>r  a 
new  trial  are  afOrmed. 

(2g  Cal.  App.  807) 

PEOPLE  T.  SAUNDERS.    (Or.  325.) 

(District  C!ourt  of  Appeal.  Third  District, 
CallfohHa.  Nov.  4,  lOlfi.) 

Appeal  from  Snperlor  Court*  Taolumne 
County:  O.  W.  NIcol,  Judge. 

Proceeding  by  the  People  of  the  State  of 
California  against  Charles  Saunders.  Judg- 
ment for  the  People,  and  defendant  anieals. 
Atarmed. 

A.  H.  Hardy,  of  Sonora,  for  appellant  U. 
8.  Webb,  Atty.  Gen.,  and  J.  Ohas.  Jonei^  Dep- 
uty Atty.  Gen^  for  the  Peopiu, 

BURNfllTT,  J.  In  this  casit  none  of  the 
testimony  has  been  brought  up  and  no  argu- 
ment has  been  made,  either  oral  or  written. 
We  have^  however,  examined  the  record 
whidi  has  been  filed  and  dlscuver  therein 
nothing  of  which  the  api)ellant  might  com- 
plain. 

The  Judgment  and  order  are  afllrmed. 
We  ooneor:  QHIPBfAN,  P.  J.;  HABT.  J. 


OWBN  T.  FIRST  NAT.  BANK  OF  GBAm>- 
LBR.    (No.  6208J 

(Snpreme  Court  of  Oklahoma.  Jan.  11, 1910.) 

Error  to  District  Conrt;  Mp^ftln  County ; 
Cbas.  B.  "Wilson,  Jildge. 


Action  between  Delia  M.  Owen  and  the 
First  National  Bank  of  Chandler.  From  the 
Judgment,  Delia  M.  Owen  brings  arror.  Af- 
firmed. 

Wagoner  ft  Harris,  of  Chandler,  for  plain- 
tiff in  ernw.  F.  A.  Blttenbonse,  of  CSiandlw, 
f OT  defendant  tn  error. 

PER  CURIAM.  This  case  was  duly  sub- 
mitted on  December  6,  191S,  but  no  brlel^ 
have  been  filed  by  plaintUI  in  error.  We 
have  examined  the  record,  and  find  no  sub- 
stantial error  therein. 

We  therefore  recommend  that  the  Judg- 
ment below  be  affirmed. 


(SS  OkL  67) 

In  re  OERNGBT.   (Now  6684.) 

(Supreme  Court  of  Oklahoma.  July  27, 191fi. 
Petition  for  Rdiearing  Strkken 
from  FUes  Jan.  18, 191&) 

Original  proceeding  brought  by  T.  F.  Home 
to  disbar  James  H.  Gemert  Oharses  dis- 
missed. 

Guy  Li.  Andrews,  of  McAIester,  for  relator. 
R.  Bl  Ralney,  of  Atoka,  and  Qeo.  Trice,  of 
Coalgate,  for  respondent 

PER  CURIAM.  This  is  an  original  pro* 
ceeding,  commenced  In  this  court  by  T.  P. 
Home  to  disbar  James  H.  Gemert,  pursuant 
to  Rev.  Laws  1910,  §  253.  On  March  8,  191S, 
pursuant  to  an  order  of  this  court  the  cause 
was  referred  to  Hon.  Chas.  H.  Cook,  to  take 
testimony  and  report  thereon  his  findings  of 
fact  and  conclusions  of  law,  which,  upon 
issue  Joined,  he  afterwards  did,  and  recom- 
mended that  the  charges  against  said  Gem- 
ert be  dismissal  We.  In  the  meantime,  re- 
quired said  Gemert  and  Home  to  deposit 
each  |26  to  cover  costs,  which  they  did.  and 
thereafter  Home  was  further  required  to 
make  an  additional  deposit  of  |5  witii  tbe 
clerk  of  this  court  for  tibe  same  purpose. 

The  exceptions  to  the  report  of  the  referee 
are  overruled,  and  the  charges  against  Gem- 
ert dismissed;  and  on  motion  of  said  Gem- 
ert and  pursuant  to  Rev.  Lam  1910,  {  S281. 
the  costs  of  tbls  proceeding  are  taxed  to 
said  Homsw 


BBANT  T.  STATSL    (No.  A-^USJ 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Jaa  10, 1016.) 

Appeal  from  County  Court,  ElUa  Connty; 
A.  L.  Squire,  Judge. 

G.  W.  Brant  was  convicted  oC  petit  lar- 
ceny, and  appeals.  Reversed. 

Frank  B.  Grant  of  Gag^  for  plaintiff  In 
error.  B.  HcMUliui,  Asrt.  Atty.  Geo,  for 
tbe  State. 

PER  CURIAM.  The  plaintiff  In  error, 
O.  W.  Brant  was  convicted  in  tbe  county 
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court  of  EUla  county  on  an  information 
wbereln  he  was  chaiged  witb  tbe  larceny  of 
hog  wire  fence  of  the  valnfi  of  $19.75,  the 
property  of  Ober  McFarland,  and  was  sen- 
tenced to  pay  a  fine  of  $10  and  tbe  costs. 
From  tbe  judgment  be  appealed,  by  filing  In 
ttais  court,  March  18,  191S,  a  petition  In  er- 
ror with  caae-made.  - 

The  Attorney  General  has  filed  a  confes- 
sion of  error,  for  tbe  reason  that  the  evi- 
dence wholly  falls  to  show  tbe  felonious  tak- 
ing of  the  property  In  gueBtloo.'  After  a 
careful  examination  of  the  record,  we  are 
satisfied  that  tbe  evidence  wholly  falls  to 
show  the  commission  of  tbe  offense  charged. 

Tbe  facts,  briefly  stated,  are  that  the  de- 
fendant and  tbe  complaining  witness  bome- 
ateaded  claims  In  the  same  neighborhood, 
and  about  four  years  prior  to  the  commence- 
ment of  tbe  prosecution  tbe  complaining  wit- 
ness removed  to  tbe  state  of  Illinois,  and  bis 
place  was  practically  abandoned.  He  did 
not  testify  on  tbe  trial.  Tbe  defendant  as 
a  witness  in  bis  own  behalf  testified  that  be 
bad  tbe  owner's  permission  to  take  and  use 
the  property,  and  tliat  be  took  the  hog  wire 
in  question  and  placed  it  on  another  division 
fence,  where  some  bogs  were  breaking 
throagb  into  an  adjoining  cornfield.  All  the 
witnesses  admitted  that  the  defendant  open- 
ly stated  that  he  was  going  to  take  and  use 
the  wire  fence  temporarily  for  that  purpose, 
and  it  Is  undisputed  that  be  returned  tbe 
wire  fence.  It  Is  our  opinion  that  tbe  verdict 
Is  contrary  to  the  law  and  the  evidence. 

The  Judgment  Is  reversed,  and  tbe  cause 
remanded,  with  direction  to  dismiss. 


mOH  T.  STATB.    (No.  A-224A.) 

(Orimlnal  Oonrt  of  Appeals  of  (Mlohcnna. 
Feb.  16,  1916.) 

Appeal  from  Superior  Court.  Oklahoma 
County;  Edward  Dewes  Oldfleld,  Judge. 

"Webb  High  was  oonvieted  of  a  felony 
committed  in  violation  of  tbe  prohibitory 
law,  and  appeals.  ^PPeal  dismissed. 

Thoe.  W.  Conner,  of  Hobart,  for  plaintiff 
In  error.  R.  McMillan,  Asst  Atty.  Gen.,  for 
the  State. 

FEB  CURIAM.  Webb  mgh.  plalntlfl  In 
error,  was  convicted  in  the  superior  court 
of  Oklahfnna  count?  iq>on  an  information 
charging  that  on  the  28d  day  of  May,  1913, 
he  did  feUmlouBly  keep  a  place  with  the  in- 
fentton  of  and  for  tbe  purpose  of  violating 
the  pn^bltory  law  of  the  state  of  Okla- 
homa, to  wit,  a  certain  building.  No.  24  South 
Broadway  street,  Oklahoma  City,  and  his 
pnnishmrat  was  fixed  at  a  fine  of  $50  and 
imprisonment  in  the  penitentiary  for  the 
term  of  two  years.  From  the  judgment  ren- 
dered on  the  verdict  an  appeal  was  taken  by 
filing  in  this  court  on  April  25,  1914,  a  peti- 
tion in  error  with  case-made; 
-  Tbe  Attorney  General  bas  filed  a  motion 
to  dismiss  said  appeal,  on  tbe  ground  that. 


subsequent  to  the  perfecting  of  the  appeal  In 
this  case,  the  plaintiff  In  error  applied  for 
and  was  granted  a  parole  or  pardon,  tbe 
same  being  on  file  in  the  office  of  tbe  Sec- 
retary of  State. 

No  response  to  the  motlim  to  dlsmloi  bar- 
ing been  made,  the  satne  Is  hereby  sustained, 
and  the  appeal  herein  is  dismissed. 


JOHNSON  T.  STATE.    (Na  A-2449.) 

(Criminal  Court  ot  Appeals  at  Oklahoma. 
Feb.  0,  191ftJ 

Appeal  from  County  Court,  Canadian  Ooun- 
ty;  W.  A.  Maurer,  Judge. 

Ben  Johnson  was  convicted  of  a  viola- 
tion of  tbe  prohibitory  law,  and  appeals. 
Affirmed. 

Babcock  &  Trevathan  and  B.  T.  Barbour, 
all  ot  El  Reno,  for  plaintiff  In  error.  R. 
McMillan,  Asst  Atty.  Gen.,  for  tbe  State. 

PER  CURIAM.  Ben  Johnson,  plaintiff  hi 
error,  was  tried  on  an  Information  charging 
that  he  did  have  possession  of  whisky  and 
beer  with  intent  to  sell  the  same,  and  was 
convicted  and  sentenced  to  pay  a  fine  of  $50 
and  to  be  confined  in  tbe  county  Jail  for  30 
days.  From  the  judgment  an  appeal  was 
perfected  by  filing  in  this,  court  on  April  30, 
1916,  a  i>etltlon  in  error  with  case-made. 

Tbe  evidence  as  to  possession  Is  undisput- 
ed. Two  or  three  witnesses  testified- to  hav- 
ing previously  purchased  whisky  from  the 
plaintiff  In  error.  As  a  witness  in  bis  own 
behalf  he  testified  that  he  .had  tbe  whisky 
and  beer  found  in  bis  jMssession  for  his  own 
use.  An  examination  of  the  record  disclos- 
es that  there  is  no  question  saTed  by  excep- 
tion for  ttiis  court  to  review. 

Tbe  judgment  is  therefore  affirmed.  Man- 
date forthwith. 

MBGGINSON  r.  BAILET,  Connty  Judge. 
(No.  A-2628.) 

(Criminal  Court  of  Appeals  itf  OMahoma. 
•  Jan.  IS,  191&) 

Mandamus  by  Charles  8.  Megglnson  against 
J.  Boss  BUley,  County  Judge  of  Hughes 

County.   Writ  denied. 

J.  U  Skinner  and  W.  P.  liuigston,  both  of 
Holdenville,  for  petitioner.  J.  Boss  Bailey, 
of  Holdenville,  pro  se. 

PER  CURIAM.  Tbe  petititmer,  being  pros- 
ecuted in  tbe  county  court  of  Hngbes  coun- 
ty In  three  separate  cases  on  informations 
charging  violations  of  the  prohibitory  law, 
filed  application  tn  said  county  court  for  a 
ch&nge  of  judge,  alleging  in  substance  that 
respondent,  J.  Ross  Bailey,  was  so  biased 
and  prejudiced  against  petitioner  ttiat  peti- 
tioner could  not  have  a  fair  and  impartial 
trial  before  said  Judge,  whl(±  application 
was  supported  by  certain  affidavits,  and  said 
respondent  was  requested  to  certify  to  such 
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\lisQuaIlQcatlon  and  refused.  Notice  was 
dnly  given  that  an  application  would  be 
made  to  this  court  for  a  writ  of  mandamus 
to  require  said  respondent  to  disqualify  and 
^ant  a  diange  of  Judge  in  said  cases.  The 
parties  appeared,  and  respondent  filed  a  de- 
murrer to  tbe  petition. 

Upon  the  consideration  of  the  record,  it  Is 
adjudged  that  the  demurrer  be  sustained,  and 
the  writ  denied. 


IHLLSB  T.  STATE.    (Na  A-246S.> 

iOrlminal  Court  of  Appeals  of  Oklahoma. 

Feb.  6,  1916.) 

Appeal  from  County  Court,  Tulsa  County; 
J.  W.  Woodford,  Judge. 

Joe  Miller  was  convicted  of  pointing  a  pis- 
tol, and  appeals.  Affirmed. 

D.  M .  Martindale,  of  Tulsa,  for  plalnttfF  to 
error.  R.  McMUlan,  Asst  Attj.  Gen.,  for 
the  State. 

PER  CURIAM.  Joe  MUler,  plaintiff  In 
error,  was  tried  and  convicted  upon  an  in- 
formation charging  him  with  pointing  a  pis- 
tol at  and  towards  one  Mathan  Ferryman, 
and  he  was  sentenced  to  pay  a  fine  of  $50 
and  be  confined  In  the  county  jail  for  a  pe- 
riod of  0  days.  From  the  Judgment  an  ap- 
peal was  taken  by  filing  in  this  court  on 
May  15,  1916,  a  petitlcm  in  error  with  a  cer- 
tified transcript  of  the  record. 

The  errors  assigned  question  the  sufficiency 
of  the  verification  of  the  information  and 
that  tbe  record  falls  to  disclose  that  the  de- 
fendant was  present  either  In  person  or  by 
counsel  on  the  day  upon  which  he  was  sen- 
tenced. No  brief  has  been  filed.  When  the 
case  was  called  for  final  submission,  no  ap- 
pearance was  made  in  behalf  of  tbe  plaintiff 
in  error,  whereupon  the  Attorney  General 
moved  that  the  Judgment  be  affirmed  for 
failure  to  prosecute  the  appeal.  An  exam- 
ination of  the  transcript  discloses  that  no 
exceptions  were  taken  to  the  sufficiency  of 
the  information  or  to  any  proceeding  had 
upon  the  trial. 

There  being  nothing  to  review,  the  Judg- 
ment Is  affirmed,  and  the  cause  remanded 
to  the  trial  court,  with  direction  to  enforce 
Its  Judgment  therein.  Mandate  forthwith. 


BREWER  T.  STATE.    (Na  A-24680 

KJriminal  Oonrt  of  Appeals  of  Oklahoma. 
Feb.  2,  19ia) 

Appeal  £rom  County  Oonrt;  Pontotoc  Conn- 
tr ;  I.  M.  King,  Judge. 

Flor«iOB  Btewet  was  convicted  of  keeiHng 
a  disorderly  house,  and  appeals.  Appeal  dis- 
missed. 

Crawford,  Bolen  &  Williams,  of  Ada,  for 
plaintiff  in  error.  Ijeslie  Maxey,  City  Atty., 
of  Ada,  tor  the  State. 


PER  CURIAM.  Florence  Brewer,  plaintiff 
In  error,  was  convicted  in  the  county  court 
of  Pontotoc  county  upon  an  appeal  from  a 
Judgment  of  conviction  in  the  police  court 
of  the  city  of  Ada,  on  a  complaint  charging 
her  with  the  keeping  of  a  disorderly  house, 
and  in  accordance  with  the  verdict  of  the 
Jury  was  sentenced  to  pay  a  fine  of  $100  and 
the  costs. 

An  appeal  was  attempted  to  be  taken  by 
filing  in  this  court  on  April  9,  1916,  a  peti- 
tion In  error  with  case-made.  The  dty  at- 
torney of  Ada  has  filed  a  motion  to  dismiss 
the  appeal  for  the  following  reasons: 

First.  That  there  was  no  notice  of  appeal 
given  or  served  either  on  the  dty  attorney 
or  the  Judge  or  clerk  of  the  county  court- 
Second.  That  the  case-made  does  not  oott- 
tain  a  copy  of  tbe  Judgment 

Third.  That  the  petition  In  error  and  case- 
made  were  not  served  and  filed  within  tbe 
time  required  by  law. 

An  examination  of  the  record  disclosea 
that  the  motion  to  dismiss  Is  well  taken. 
The  purported  appeal  herein  Is  therefore 
dismissed,  and  the  cause  remanded  to  tb* 
county  court  of  Pontotoc  conntx, 


  <M  OM.  BM) 

BUGEETE  ENGINE  CO,  v.  OITT  OF 'CHER* 

OEEE.    (No.  6800.) 
(Sapreme  Court  of  Oklahoma.   Nov.  23,  191IL 
Rehearing  Denied  Jan.  11, 1916.) 

(SvUabut  hv  CtwU 

1.  Triai.  ^=3178— Motion  to  Dzbiot  Tebdict 

— EVIDBNCB  ConSlDBBED. 

A  motion  to  direct  a  verdict  admits  all  Uw 
facts  and  inferences  to  be  drawn  therefrom  in 
favor  of  the  party  against  whom  the  motioo  i* 
directed,  and  leaves  for  consideration  only  sod 
eviden<x  as  is  favorable  to  the  party  against 
whom  such  motion  is  directed. 

[Ed.  Note^For  otiier  cases,  see  Trial.  Gent 
Dig.  H  40L-40B;  De&  Dig.  «a>17&] 

2.  UUNICIPAI.  GOBPOUTXONS  «S»1000  — AC- 
TION TO  Raoovia  Statutoet  Psnaltt  — 

BUBDEN  OF  PBOOF. 

In  an  action  for  a  statutory  penalty,  the 
burden  is  on  tbe  plaintiff  to  prove  all  facts  nee* 
essary  to  bring  the  case  under  the  provisions 

of  the  statute. 

[Ed.  Note. — For  other  cases,  ree  Manicipal 
Corporations,  Cent  Dig.  §9  2167-2172,  2198; 
Dec.  Dig.  «=>1000.] 

3.  MvNioiFAi:.  OoBPORATioNS  ^=1000  —  Ac- 
tion TO  Rkcoveb  Statdtobt  Pknaltt  — 
BOBDEN  OT  Proof. 

In  an  action  for  tbe  PMudty  imposed  by 
Rev.  Laws  1910,  S  6T77,  agunst  one  not  an  offi- 
cer of  the  maniapality,  uie  burden  la  on  tbe 
plaintiff  to  show  that  the  party  receiving  the 
money  had  notice  that  the  contract  under  which 
it  was  paid  was  unlawful,  fraudulent,  or  void. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  2167-2172,  2198; 
Dec.  Dig.  «=9lO0O.] 

4.  HuNIdFAI,  OOBPOKATIONB  «»2S4,  lOOO- 
FbAUDULEKT  CONTIIAOT— PKNALTIM—RlOHt 

or  Action. 

In  an  action  by  a  creditor  of  a  municipal 
corporation,  tbe  burden  Is  on  him  to  Aow  tiiu 
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an  prfMriODS  of  the  law  were  complied  with 
before  Ms  contract  was  entered  into,  and  it  is 
not  material  that  he  bad  oo  notice  of  the  failure 
to  comply  with  the  statutes,  but  an  action  for 
a  penalt;  under  section  6777,  Ber.  Laws  1910, 
cannot  be  sastained,  unless  the  defendant  bad 
notice  of  the  vice  In  the  contract  under  which 
the  money  is  paid. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  S|  69&-700,  2167-2172, 
2U8;  Dec.  Die.  «s»2(%  1000.1 

CommlBsionera'  Opinion,  Division  No.  2. 
Error  to  District  Court,  Alfalfa  County; 
James  W.  Steen,  Judge. 

Action  by  the  City  of  Cherokee,  Oklahoma, 
against  the  Buckeye  Engine  Company,  a  cor- 
poration. Judgment  for  plaintiff,  and  de- 
fendant brings  encx.  Bereraed  and  remand- 
ed for  new  trial. 

This  was  an  action  brought  nnder  the  pro- 
visions bt  BeT.  Laws  1910,  {  6777,  by  the  de- 
fendant in  error  to  recover  double  the  amount 
of  two  certain  warrants  aggr^tlng  93,260, 
Issued  to  the  plaintiff  In  errw  and  paid  to 
It  by  the  defendant  bi  error.  It  appears 
from  the  evidence  that  on  September  24, 1908, 
'the  engine  company  entered  Into  a  contract 
with  the  city,  by  which  it  agreed  to  sell  It 
certain  engines  for  the  price  of  |8.50a  These 
engines  were  delivered  to  the  tlty,  but  were 
never  accepted  by  It,  as  the  tests  required  by 
the  contract  were  never  made.  The  evidence 
is  conflicting  as  to  why  the  tests  were  not 
made,  the  engine  company  introducing  evi- 
dence to  show  that  they  wanted  a  test,  and 
especially  a  letter  from  the  mayor  of  the 
city,  dated  October  28,  1009,  stating  that  it 
was  Impossible  for  the  dty  to  malie  the  test 
at  that  time,  because  it  was  out  of  coal. 
This  letter  also  stated  that  on  account  t>t  the 
Installation  of  an  electric  light  plant,  It  would 
be  necessary  to  exchange  the  small  engine 
for  a  larger  one,  and  also  to  Install  another 
producer, '  and  asking  the  engine  company  to 
send  a  representative  to  Cherokee  authorized 
to  make  a  contract  for  the  exchange,  and  to 
test  the  producer  and  the  enf^es  after  the 
latter  one  was  installed.  After  this  letter 
was  written,  the  record  shows  another  pa- 
per, by  which  the  engine  company  agreed  to 
furnish  other  engines  for  the  price  of  $12,050, 
and  this  paper  contains  the  proylslon  that 
upon  the  acceptance  by  both  parties  of  this 
new  contract,  the  engine  company  would  take 
back  one  of  the  engines  embraced  in  the  con- 
tract of  September  24,  1906,  and  allow  a 
credit  for  the  same  on  the  new  contract  of 
f2>370,  and  this  paper  also  contains  the  pro- 
vision that  the  dty  should  pay  $3,250  on  the 
contract  of  Sept«nber  24.  1908.  The  conten- 
tion of  the  plaintiff  la  that  this  proposed  con- 
tract was  never  made  In  good  faith  by  the 
engine  company,  Its  only  object  being  to  ob- 
tain the  $3,250  on  the  contract  of  September 
24,  1908,  which  It  alleges  vras  void  because 
the  dty  had  no  authority  or  power  to  make 
it,  nnder  the  constltuUtmal  and  statutory 


provisions  of  our  laws.  There  is  a  conflict 
between  the  parties  as  to  whether  the  con- 
tract of  1900  was  ever  executed,  but  nothing 
was  ever  done  under  it,  unless  the  payment 
of  the  $3,250  was  induced  thereby,  as  con- 
tended by  the  defendants  In  error,  and  there 
was  evidence  on  behalf  of  the  plaintiff  in  er- 
ror that  It  never  received  any  acceptance  of 
the  contract  of  1909,  and  never  received  any 
notice  or  had  any  knowledge  that  the  con- 
tract of  1909  was  ever  accepted  by  the  de- 
fendant In  error.  There  was  also  evidence 
In  the  record  that  there  was  an  election  call- 
ed on  January  4,  1900,  to  vote  a  bcmd  Issued 
of  $25,000  for  waterworks  which  election  was 
held  on  January  21,  1908,  and  was  canvassed 
by  the  city  authorities  on  January  22,  1908. 
and  also  on  June  16.  1909,  an  election  was 
called  to  vote  $40,000  in  bonds,  for  a  sewer- 
age system,  which  election  was  held  on  July 
7,  1908,  and  on  July  9th  the  proposition  to 
issue  the  bonds  was  declared  carried,  and  the 
following  aroears  from  the  records  of  tlw 
dty: 

"Motion  by  Wiles,  seconded  by  Sells,  that  the 
derk  and  mayor  be  anthorised  to  enter  into  a 
contract  for  the  sale  of  the  three  bond  issues  as 
follows:  To  John  Nunvene  &  Co.,  through  their 
agent,  Bf.  J.  King,  waterworks  bonds  issued  in 
the  sum  of  $25,000;  6  per  cent;  25  years; 
sewerage  bond  issue  voted  $40,000,  6  per  cent, 
25  years ;  refunding  bond  Issue,  as  ordered  by 
the  court  when  suited  technically.  Motion  unan- 
imously carried." 

No  bonds  were  sold  at  this  time,  aM  at 
most  of  the  dty  records  were  destroy^  by 
fire,  no  reason  appears  of  record  wli^  tbey 
were  not,  but  it  seems  to  be  admitted  that  the 
bonds  could  not  be  sold  because  the  notice 
for  the  election  was  not  suffident  After  the 
contract  of  September  24,  1908,  another  elec- 
tion was  held,  and  bonds  were  Issued  and 
sold.  It  also  appears  that  prior  to  the  con- 
tract of  September  24.  1906,  proposal  for 
sealed  bids  was  made  by  the  dty,  to  be  open- 
ed at  1  o'clock  p.  m.  August  29,  1008,  for  the 
furnishing  of  the  whole  or  any  part  of  the 
material  and  performance  of  labor  in  the 
construction  of  combined  storm  and  sanitary 
sewer  system  and  waterworks  system.  On 
these  facts  the  trial  court  directed  a  verdict 
In  favor  of  the  plaintiff  for  $6,600,  and  the 
defendants  bring  the  cause  to  this  court  by 
petition  In  error  and  case-made. 

Walter  L.  Owen,  of  Cherokee,  and  Houston 
&  Bro<^  of  Wichita,  Ean..  for  plaintiff  In 
error.  A.  B.  Carpenter,  of  Cherokee,  and 
Parker  &  Simons,  ot  Enid,  for  defendant  In 
error. 

DBVBBEUX,  C.  (after  stating  the  facts  as 
above).  [1-4]  This  action  Is  brought  nnder 
the  provisions  of  Rev.  Laws  1910,  |  6777, 
which  reads  as  follows: 

"Every  officer  of  any  county,  townsMp,  d^, 
town  [village]  or  school  district,  who  snail  or- 
der or  direct  the  payment  of  any  money  or 
transfer  of  any  property  belonging  to  snch  coun- 
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tjj  townsfaip,  city,  town  [village]  or  Rclwol  dis- 
trict in  settlement  of  any  claim  known  to  sucb 
officers  to  be  freoduleDt  or  void,  or  la  pursu- 
ance of  any  unauthorized,  unlawful  or  fraudu- 
lent con,tTact  or  agreement  made  or  attempted  to 
be  made  (or  any  such  county,  township,  city, 
town  [viiAage]  or  school  district  by  any  officer 
thereof,  and  every  person,  having  notice  of  thf 
facts,  with  whom  such  unauthorized,  unlawful 
or  fraudulent  contract  shall  have  been  made,  or 
to  whom,  or  for  whose  bmefit  such  money  shall 
be  paid  or  such  transfer  of  property  shall  be 
made,  ahtdl  be  jointly  and  severally  liable  in 
damage  to  all  innocent  pereons  in  any  mtinner 
injured  thereby,  and  shall  be  furthermore  jointly 
and  severally  liable  to  tiie  county,  township, 
city,  town  [village]  or  school  district  affected, 
for  double  the  amount  of  all  such  sums  of  money 
80  paid,  and  double  the  value  of  property  so 
transferred,  as  a  penalty,  to  be  recovered  at  the 
suit  of  the  proper  officers  of  such  county,  town- 
ship, city,  town  [village]  or  school  district,  or 
of  any  resident  taxpayer  thereof,  bb  her^oafter 
provided." 

This  statute  was  considered  by  tMa  coart 
in  Territory  ex  rel.  T.  Woolsey,  85  Okl.  545, 
130  Paa  034,  where  It  Is  decided  tbat  this 
is  a  penal  statute,  and  like  all  penal  statutes 
most  be  strictly  constmed,  and  the  burden  Is 
on  the  plaintiff  to  prove  all  the  facts  to  bring 
the  transaction  under  the  ctmdemuation  of 
the  statute. 

In  Pet^le  t.  Dunston,  84  N.  T.  Sapp.  257, 
an  action  was  brought  to  recover  a  penalty 
Imposed  by  statute  for  having  quail  in  posses- 
sion during  the  closed  seaiwn,  and  the  evi- 
dence showed  that  the  witness  entered  the 
defmdant's  restaurant,  and  ordered  quail  to 
be  served  blm,  when  the  waiter  said  that  he 
would  have  to  see,  and  went  into  the  rear  of 
the  restaurant  and  spoke  to  some  one,  and 
then  served  the  Quail,  but  it  was  held  that 
the  evidence  was  not  sufficient  to  show  pos- 
ses8l<Hi  In  the  defendant,  and  the  action  was 
properly  dismissed. 

The  statute  makes  it  necessary  that  any 
person,  other  than  the  officers  of  a  municipal 
corporatlim,  shall  have  notice  that  the  pay- 
ment for  which  the  praialty  is  imposed  was 
made  on  a  frauduloit,  unauthorized,  or  un- 
lawful contract,  and  assuming,  but  not  de- 
ciding, that  there  was  evidence  that  the  en- 
gine company  had  notice  that  this  payment 
was  made  on  a  vold,^  fraoduloit,  or  unlawful 
contract,  there  certainly  was  not  such  evi- 
dmo^  as  would  authorize  the  court  to  take 
this  question  from  the  Jury. 

As  to  whether  the  electi<Hi  for  tiie  first  two 
Issues  of  b(Hids  was  void  seems,  from  the  rec- 
ord and  briefs,  to  depend  on  the  question  as 
to  whether  the  necessary  notice  of  the  elec- 
tion was  given,  and  if  this  is  the  only  point, 
it  has  been  held  by  this  court  that  such  want 
of  notice  does  not  render  the  bonds  void,  in 
Olty  of  Ardmore  v.  State  ex  rel..  24  Okl.  862, 
104  Pac  913,  where  It  Is  held: 

"In  ordering  an  election  in  a  city  of  the  first 
class,  on  a  question  of  whether  certain  public 
ntiUt7  bonds  shall  be  issued,  ten  days'  notice  of 
such  elMtioQ,  by  publication  of  the  mayor's 
proclamation  calling  the  election  in  a  newspaper 
of  general  circulation  In  such  city  at  least  ten  , 


days  prior  to  tiie  date  of  Ae-election,  is  reqoir- 
ed;  but,  if  the  notice  be  published  for  a  less 
time  than  ten  days  prior  to  the  election,  a  coart 
of  equity  will  not,  for  this  reason  alone,  declare 
the  election  void,  where  it  Is  not  shown  or  alli- 
ed that  any  one  failed  to  vote  because  of  the 
failure  to  publish  the  proclamation  for  the  full 
statutory  period,  and  where  it  is  conceded  that 
the  general  voting  public  bad  notice  of  the  elec- 
tion and  participated  therein." 

If  it  Is  contended  that  the  contract  of  Sep- 
tember 24,  1908,  was  unlawful  because  the 
bonds  were  not  sold,  and  the  cash  actually  in 
the  treasury,  there  is  no  evidence  that  the 
plaintiffs  in  error  had  notice  of  this  fact,  a&* 
sumlng  that  it  was  material. 

If  the  defendants  In  error  rely  on  the  al- 
legation that  the  contract  of  November  17, 
1909,  was  fraudulent,  and  that  It  was  enter- 
ed into  for  the  fraudulent  purpose  of  getting 
the  payment  of  $3,250,  and  with  no  intent  on 
the  part  of  the  plaintiffs  in  error  to  fulfill 
It,  there  Is  a  conflict  in  the  evidence  as  to 
whether  this  contract  was  ever  made,  and 
evidence  on  the  part  of  the  plaintiff  In  error 
directly  contradicting  the  fact.  In  this  conp 
dltlon  of  the  evidence  it  was  error  to  direct 
a  verdict  In  Re  get  v.  Henry,  160  Pac.  722, 
not  yet  officially  reported,  it  is  held: 

"The  effect  of  a  demurrer  to  the  evidence  and 
a  motion  for  a  directed  verdict  is  well  establish- 
ed in  this  juriBdicti<Hi.  •  *  •  There  is  • 
sharp  conflict  in  the  evidence,  and,  this  being 
true,  on  a  motion  to  direct  a  verdict,  all  the 
facts  and  Inferences  in  conflict  with  the  evi- 
dence, against  which  the  action  Is  to  be  taken, 
must  be  eliminated  entirely  from  consideration 
and  totally  disregarded,  leaving  for  considera- 
tion the  evidence  which  is  favorable  to  the  pai^ 
ty  against  whom  the  motion  is  made." 

And  see  Gregory  v.  Harper,  152  Pac.  70,  not 
yet  <^Glally  reported. 

There  is  a  clear  distinction  between  the 
cases  holding  that,  in  a  suit  by  a  creditor  of 
a  munlcUial  corporation,  he  cannot  recover 
because  of  the  iUe^ility  of  his  contract,  and 
a  suit  for  the  penalty  imposed  ^ff  aectloa 
6777,  because,  in  the  first  dass  of  cases,  the 
creditor  must  see  that  his  contract  is  1^1, 
and  the  burden  is  on  htm  to  establish  it; 
while,  in  an  action  for  the  penalty,  he  must 
have  notice  that  the  omtract  is  fraudulent, 
unlawful,  or  void. 

We  therefore  recommend  tbat  the  Judg- 
ment be  revened,  and  the  case  renanded  for 
a  new  trlaL 

PBB  CURIAM.   Adopted  In  wbolfc 


(H  OkL  4BS) 

FERRYMAN  V.  MORAN  et  al.   (No.  B623.) 
(Supreme  Court  of  OklaboouL    Dec.  7,  lAUk 
Rehearing  Denied  Jan.  U.  1916D 

{FvUaiuB  1nf  t%0  Court,) 

iNDiAits  <^13— Aoi  or  iNDiAit— GasnnED 
Copy  ot  Enbolucent  Rboobds  —  Conolo- 
sivbness. 

In  an  action  by  a  duly  enrolled  Creek  freed* 
woman  to  cancel  a  deed  made  by  her  on  March 
7,  1910,  covering  a  pordon  of  her  allotment,  on 
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the  ground  that  she  was  a  minor  at  the  time 
of  the  execution  of  the  said  deed,  a  certified  cop7 
of  the  enrollment  records  of  the  Commissioner 
to  the  Five  Civilized  Tribes  of  Indians  is  con- 
clusive as  to  her  age,  under  section  3  of  the  act 
of  Congress  approved  May  27,  190S  (35  St.  at 
Jj.  312.  a  199). 

[Ed.  Not&— For  other  cases,  see  Indians, 
Cent.  I>iK.  i  30;  Dee.  D4|.  ^18.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Wagoner  County ; 
B.  C.  Allen,  Judge 

Action  bj  Josie  Ferryman,  a  minor,  by 
James  Johnson,  guardian,  against  Gertrude 
Moran  and  others.  Judgment  tor  defendants, 
and  ];daintlff  brings  error.  Affirmed. 

C.  B.  McCrory,  of  Okmulgee,  Prank  L. 
Montgomery,  of  Muskogee,  and  J.  B.  A.  Bob- 
ertson,  of  Oklahoma  City,  for  plaintiff  in 
error.  Jay  A  Anderson,  of  Muskogee,  tor 
defendants  In  error. 

DUDLEY,  a  This  Is  an  action  by  the 
plaintiff  In  error,  plaintiff  below,  against  the 
defendants  in  error,  defendants  below,  to  re- 
cover possession  of  certain  real  estate  and 
quiet  title  thereto  by  the  cancellation  of  cer- 
tain deeds  covering  the  same.  The  parties 
will  be  referred  to  as  they  were  In  the  trial 
court  There  was  Judgment  for  the  defend- 
ants, from  which  the  plaintiff  has  appealed. 

The  record  discloses  that  the  plaintiff  Is  a 
Creek  freedwoman,  duly  enrolled  as  such; 
that  the  real  estate  in  controversy  constitutes 
a  portion  of  her  allotment ;  that  on  March  7, 
1910,  she  conveyed  the  same  by  general  war- 
ranty deed  to  the  defendant  Moran,  who,  In 
November  following,  conveyed  the  same  to 
the  defendant  Harris,  and  thereafter  Harris 
conveyed  the  same  to  the  defendant  leonard, 
who  was  the  record  owner  and  In  possession 
thereof  at  the  time  this  suit  was  brought, 
subject  to  a  mortgage  In  favor  of  the  de- 
fendant Kane.  The  plaintiff  seeks  to  set 
aside  the  deed  to  Moran  on  the  ground  that 
she  was  a  minor  at  the  time  she  executed 
the  same.  The  defendants  Introduced  in  evi- 
dence a  certified  copy  of  the  Creek  f  reedman 
roll  as  the  compllete  enrollment  records  as  to 
the  age  of  the  allottee,  the  plaintiff  herein. 
And  thereupon,  the  following  stipulation  was 
altered  Into  between  the  parties; 

"It  Is  agreed  and  admitted  in  this  case  that 
Joflde  Ferryman  is  a  Creek  freedman.  and  as 
■neb  there  was  allotted  to  her,  as  her  propor- 
tionate share  of  the  lands  in  the  Creek  Nation, 
the  land  involved  in  this  action ;  that  she  was 
enrolled  by  the  Dawes  Commission  as  of  Septem- 
ber. 1898,  and  that  the  enrollraent  record  of  said 
Commission  shows  that  she  wAs  enrolled  as  11 
years  of  age  In  September,  1898,  as  shown  hy 
the  certtfled  copy  of  the  enrollment  record  admit- 
ted in  evidence  in  this  case  and  marked  'Exhibit 
— — ,'  attached  to  the  amended  auww  of  the  de- 
fendant Gertrode  Moran.  •  •  *- 

The  exUblt  referred  to  in  tbe  toregcing 
stlpnlatlon  Js  the  certified  copy  of  Uie  Creek 
freedman  roll  introduced  by  tbe  defendants. 
Under  this  stipulation,  tbe  parties  treated  the 
certified  copy  of  said  roll  as  tbe  complete 


enroUment  records  of  the  Commlsstoder  to 
the  Five  Civilized  Tribes  as  to  the  age  of 
said  allottee ;  and  it  is  therefore  ramduslve 
as  to  the  age  of  said  allottee,  not  as  tbe  Creek 
freedman  roll,  but  as  tbe  complete  enrollment 
records  nnder  the  act  of  Congress  of  May 
27,  1908.  Yarbrongb  T.  Spalding  et  aL,  31 
Okt  806,  123  Fac.  843;  Rice  v.  Anderson,  39 
Okl.  279,  134  Fac.  1120;  Scott  v.  Brakel  et 
al.,  43  Okl.  655,  143  Fac.  510 ;  BeU  t.  Coo|c 
(a  C.)  192  Fed.  697. 

Treatii^  this  roll  as  the  complete  enroU- 
ment records,  there  can  be  no  doubt  but  that 
the  plaintiff  was  of  age  at  the  time  she  con- 
veyed said  premises  to  tbe  defmdant  Moran. 

The  jud^ent  of  tbe  trial  court  should  be 
affirmed. 

FEB  CURIAM.    Adopted  In  whole. 


(U  Okl.  GIB) 

TULSA  ICE  CO.  V.  WILKES.    (No,  5830.) 

(Supreme  Court  of  Oklahoma.   Nov.  16,  1916. 
Rehearing  Denied  Jan.  11,  1910.) 

(Byllabiu  6y  the  Court.) 

L  Appeal  and  Ebbos  ^568— CASX-Mans— 
NoncE  or  Date  or  Sbitlbiuiit. 

Although  the  case-made  fails  to  show  af- 
firmatively that  notice  had  been  riven  of  its  set- 
tlement upon  the  date  the  same  bears,  yet,  if  It 
appears  from  the  certificate  of  the  }udge  that 
the  case-made  was  presented  for  settlement  and 
signing  "by  tbe  parties  to  said  cause,"  and  tluit 
amendments  were  duly  suggested,  and  the  case- 
made  dul;  corrected,  etc.,  the  same  will  be  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2628-2^;  Dea  Kg;  «» 

668.] 

2.  Municipal  Cohpobations  4s>702— Rcuc 

or  THE  RoAiH- "Vehicle." 

A  bicycle  is  a  vehicle,  within  tbe  meaning 
of  section  7635,  Rev.  Laws  1910,  which  defines 
the  rule  of  the  road  as  regards  tbe  meeting  of 
vehicles  theremi. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  €=»702. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Vehicle.] 
8.  Municipal  Cobforations  <&=>702  —  Ruu 

OF  TBB  Road— Tbavelebs  in  Vehicles. 
Under  section  7685,  Rev.  Laws  1910,  It  Is 
the  duty  of  travelers  in  vehicles,  when  meeting 
on  the  public  roads  or  bridges,  to  each  turn  to 
the  right  of  the  center  of  the  traveled  part  of 
the  road ;  thus  each  yielding  to  tbe  other  a  por- 
tion tiiereof  so  that  they  may  pass  without  in- 
convoiience. 

tEd.  Note.— For  other  cases,  see  Municipal 
CJorporationB,  Dec;  IMg.  «=>?(]«.] 

4.  Municipal  Gorpobations  <8=>705 — Law  or 
THE  Road— Duty  of  Tbavelebs. 

Where  travelers  so  meet,  and  one  fails  to 
yield  a  portion  of  the  road,  and  such  failure  is 
the  approximate  cause  of  an  injury  to  the  oth- 
er, ordinarily  such  failure  would  be  actionable 
negligence ;  but  such  failure  to  turn  to  tbe  right, 
thus  yielding  a  portion  of  the  road,  is  not  al- 
ways actionable  negligence.  Whether  it  is  such 
must,  in  the  very  nature  of  things,  and  the  di- 
versity of  situations  likely  to  arise,  depend  up- 
on the  circumstances  existing  at  tbe  time  of 
the  meeting.  In  other  words,  travelers,  not- 
wittistanding  the  rule,  are  required.  In  a  meas- 
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are,  to  accommodate  themselrea  to  the  sltoatioD 
presented. 

[Ed.  Xote.— For  other  eases,  see  Hunldpal 
Corporations,  Cent.  Dig.  H  1515-1517;  De& 
Dig.  <&=>705.] 

S.  Municipal  Cobfobations  ^=>70&— Streets 
—  Injubt  to  Bicycle  Rideb  —  Collision 
WITH  Wagon  —  Actionable  Neglioence  — 
Law  of  the  Road. 

PlaintifF  entered  a  street  and  was  traveling 
west  on  a  bicycle,  a  light,  easily  controlled  ve- 
hicle, and  saw,  two  blocks  away,  an  ice  wan>n 
drawn  by  mules  approaching  him,  and  being 
driven  slowly  in  the  delivery  of  ice,  along  the 
north  side  and  near  the  curbing  of  the  street, 
which  was  60  or  60  feet  wide  and  smooth  and 
level  its  entire  width.  On  approaching  the  ice 
wagon  he  saw  a  space  of  S  or  4  feet  on  the 
north,  to  the  right  of  the  wagon,  and  40  or  50 
feet  of  level  street  on  the  south,  to  the  left  of 
the  wagon.  He  chose  to  nndertake  to  squeeze 
a  passage  through  the  narrow  space,  rather  than 
to  use  the  wide,  level,  end  unobstructed  portion 
of  the  street  to  the  left.  In  doing  so  he  lost  his 
equilibrium  and  fell  against  the  wagon,  which, 
but  for  Us  loss  of  balance,  would -not  have 
touched  him.  Held,  that  plaintiff  cannot  recov- 
er, because  he  has  failed  to  show  actionable  neg* 
ligence  upon  the  part  of  defendant,  and  that  It 
was  the  proximate  cause  of  his  injury. 

[Ed.  Note— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {]  1515-1517;  Dec 
Dig.  <S=>705.1 

'  Commissioners*  Opinion,  Dlrisioii  No.  1. 
Error  from  Superior  Court,  Tulsa  Conmty; 
M.  A.  Breckinridge,  Judge. 

Action  by  John  H.  Wilkes  against  the 
Tulsa  Ice  Company.  Judgment  for  plaintiff, 
and  defendant  brUigs  error.  Reversed  and 
dismissed. 

DUlard  A  Blake,  of  Tulsa,  for  plaintiff  In 
OTor.  Blddison  it  Campbell,  of  Tnlaa,  tor 
defendant  in  error. 

BREWBB,  0.  We  are  met  at  tbe  tbresbold 
of  this  case  with  a  motion  to  dismiss  the  ap- 
peal, whldt  we  will  first  proceed  to  dl^se 
of.  The  motion  seta  up  two  grounds: 

(1)  That  the  notice  to  settle  was  sured 
before  the  time  bad  expired  for  suggesting 
amendmoita,  and  that  It  did  not  give  the 
five  days'  notice  allowed  by  the  court.  It 
was  not  objectionable  to  serve  the  notice 
while  the  time  for  suggesting  amoidm^ts 
was  nmning  (Frey  v.  McGune  [No.  7888] 
163  Pac.  109,  recently  decided,  but  not  yet 
offlciallj'  reported),  but  the  court  would  be 
without  antiiority  to  settle  the  case-made  be- 
fore the  time  for  suggesting  amendments  had 
elapsed  (State  ec  rel.  Davis  v.  Wheelor  et  si. 
[No.  7670]  152  Pac.  1067,  recently  decided,  but 
not  yet  officially  rqiorted);  and,  had  this 
case  been  so  settled  prior  to  the  eviration 
of  tile  time  allowed  for  snggesttng  amend- 
ments, the  point  would  be  wdl  tak«i.  This 
was  not  the  case,  as  will  appear  In  discussing 
the  next  point 

<2)  The  second  ground  is  that  the  notice 
was  that  the  case  would  be  presented  for 
settlement  on  October  13,  1913,  and  that  it 
shows  to  have  been  settled  on  October  23, 
1913,  without  a  showing  of  tiie  absrace  or 


inability  of  the  Jndge  to  settle  It  on  the  date 
called  for  in  the  notice  or  that  for  any  sndi 
or  other  cause  the  aettlemoit  had  hem  post- 
poned. This  would  likely  be  fatal  also  but 
for  the  fact  that  In  settUng  the  case  the 
Judge  certifies: 

"The  foregoing  case-made  and  the  amendments 
thereto  have  been  duly  served  in  due  time,  and 
amendments  thereto  duly  suggested,  and  the 
same  duly  submitted  to  me  for  settlement  and 
signing,  as  required  by  law,  by  the  parties  to 
said  cause;  that  the  same,  as  above  set  forth 
and  as  corrected  tqr  me,  is  true  and  correct," 
etc. 

[1]  So  this  case-made  stands  as  settled  aft- 
er the  time  allowed  for  Buggestlnc-  amoi^ 
ments  had  passed,  but  without  a  aoffident 
notice  of  the  time  and  place  of  its  presenta- 
tion to  the  Judge  for  settlement  But  Inas- 
much as  it  appeara  that  it  was  sutonitted 
"by  the  parties  to  said  cause,"  and  that 
"amendments  thereto  [were]  duly  suggested," 
and  the  same,  "as  corrected  by  me,"  Is  true 
and  correct,  eta,  would,  und»  dedsifms  cre- 
ating exceptions  to  the  general  rule  as  to 
notice,  dispense  wlOi  the  necessity  of  notice. 

This  court,  In  the  case  of  First  National 
Bank  V.  Danlds,  26  OkL  383,  108  Pae  748. 
after  discnsslns  the  case  of  Ft  Smith  &  W. 
Ry.  Co.  V.  State  Nat  Bank  of  Shawnee,  25 
Okl.  128.  105  Pac.  647,  and  flection  233  of 
Burdlck's  Work  on  New  Trials  and  A^eals. 
In-  which  is  stated  the  general  rule  as  to 
notice  of  the  time  settling  tbe  case-made, 
notes  that  there  are  exertions  to  the  same, 
and  In  the  discussion  thereof  says: 

"There  are  exceptions  to  the  general  rule  as 
stated  in  the  language  of  the  text  Kansas  Far- 
mers' Mutual  Fire  Ins.  Co.  v.  Amick,  36  Kan. 
99,  12  Pac  838.  Ulustrates  tbe  exceptioii.  In 
that  case  it  was  held  that  although  the  record 
did  not  affirmatively  show  that  notice  had  been 
given  of  the  time  when  the  case  would  be  set- 
tled and  signed,  if  it  Mppewd  that  amendments 
were  suggested  by  detendant  in  error  all  df 
which  bad  been  allowed,  defendant  could  not 
complain  of  want  of  notice ;  or,  if  some  of  tbe 
amendments  whidi  had  been  suggested  bad 
been  disallowed  and  woe  immaterial,  ha  oooM 
not  complain." 

After  continuing  the  discussion  and  citing 
the  holdings  of  the  Kansas  courts,  Mr.  Jus- 
tice Hayes  further  says: 

"We  think  that  the  rule  so  as  to  Include  tbe 
exceptions  may  be  stated  as  follows:  A  case- 
made  which  has  been  signed  and  settled  without 
notice  to  defendant  In  error  of  the  time  and 
place  of  signing  and  settling  same  will  not 
be  considered,  unless  it  appears:  First  that 
defendant  has  waived  such  notice  or  appeared 
in  person  or  by  counsel  at  the  time  and  place 
of  settling  same;  second,  that  defendant  sug- 
gested amendments  all  of  which  were  allowed ; 
third,  that  defendant  suggested  amendments  all 
of  which  were  allowed,  except  those  that  were 
immateriaL  Ghrlsde  v.  Carter,  66  Kan.  166,  42 
Pac.  708." 

We  think  this  case  comes  within  tbe  ex- 
ceptions noted  above,  and  that  tbe  secmid 
point  of  tbe  motion  to  dismiss  is  likewise 
not  well  taken;  and  tbe  moti<Mt  to  hi^i^ 
the  appeal  Is  ther^re  overruled. 

Now,  coming  to  consider  the  case  on  Its 
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merits,  we  find  tbat  on  tbe  2d  day  of  Decem- 
ber, 1911,  John  B.  Wilkes,  defendant  In  er- 
ror, filed  tiis  suit  In  the  district  coart  of 
Tnlsa  county  against  tbe  Tulsa  Ice  Com- 
pany, a  corporation.  For  his  cause  of  action 
he  alleged  that  on  or  about  the  26th  day  of 
September,  1911,  he  was,  with  due  care, 
traveling  westward  upon  a  certain  vehicle, 
to  wit,  a  bicycle,  along  Burnett  avenue  be- 
tween Owasso  and  Peoria  streets,  In  the  city 
of  Tulsa ;  that  defendant  was  then  and  there 
the  proprietor  of  a  certain  Ice  wagon  and 
team  of  mules  which  were,  in  the  ordinary 
course  of  its  business  of  selling  and  deliver- 
ing Ice,  then  and  there  being  driven  along 
said  highway  by  defendant's  servants  in  an 
easterly  direction;  that  defendant  and  Its 
servants  were  n^llgent,  In  that  they  care- 
lessly, negligently,  and  wantonly,  without 
regard  to  the  safety  of  the  plaintiff,  drove 
said  vehicle  and  mules,  upon  meeting  plain- 
tiff, upon  the  north  side  of  said  highway  or 
road,  the  same  being  to  the  left  of  traveled 
part  of  such  highway  or  road  for  the  de- 
fendant, and  being  to  the  right  of  snch  travel- 
ed highway  or  road  for  the  plaintiff,  in  such 
a  manner  that  plaintiff  was  not  able  to  pass 
said  wagon  and  mules  without  interfering, 
etc. 

Plaintiff's  case — tbat  is,  the  question  of  de- 
fendant's liability,  if  any  exists— la  to  be  de- 
termined from  the  evidence  given  by  plaintiff, 
parts  of  which  follow: 

"Q.  You  may  state  how  it  happened.  A. 
Well,  I  was  coming  down  to  my  business  early 
ID  the  morning.  Q.  Which  way  were  too  go- 
ing? A.  Going  west,  coming  down  to  toe  city, 
as  I  had  been  Mcnstomed  to  do  for  some  time, 
in  passing  up  and  down  on  my  bicycle,  and  I 
loofced  down  ahead  of  me  for  a  couple  of  blocks 
or  more,  and  I  saw  tbe  ice  wagon  coming  up. 
and  it  was  on  the  north  side  of  the  street,  ana 
I  was  coming  down  on  tbe  north  side,  and  I 
ran  on  down,  and  I  thought  perhaps  they  would 
give  me  a  little  road,  as  they  kept  into  tbe 
curb  pretty  close,  and  I  slowed  my  machine 
down,  and  they  didn't  pay  no  attenuon  to  me, 
and  when  I  got  there  I  thought  to  myself  I 
would  try  and  run  around  them,  but  my  ma- 
chine was  slowed  down,  and  It  wasn't  rou^h, 
and  I  went  to  go  around  them,  the  machine 
stopped,  and  I  lost  my  equilibrinm,  and  I  fell 
over  into  the  wheel.  Q.  Now,  whereabouts  on 
tbe  road  was  this  wagon?  A.  It  was  on  tbe 
north  side  of  the  street  Q.  How  far  from  the 
middle,  on  tbe  north?  Describe.  A.  Well,  it 
was  within  about  three  or  four  feet  of  the  curb, 
on  the  north  side.  Q.  Which  direction  were 
they  going  in?  A.  They  were  going  on  east,  I 
shoald  say.  Q.  Tou  were  coming  west?  A.  I 
was  going  wMt.  Q.  And  It  was  on  Burnett 
street  or  avenue?  A.  Tes,  sir.  Q.  Between 
what  two  streets?  A.  Between  reoria  and 
Owassa  Q.  Now,  was  there  any  particular 
traveled  portion  of  that  cross-street  at  that  time, 
or  was  It  all  equally  traveled?  A.  Well,  tbe 
travel  going  east  was  mostly  on  the  south  side 
of  the  road,  and  coming  west  on  tbe  other  side. ' 
Q.  Well,  was  that  a  beaten  track  there?  A. 
xes,  sir.  Q.  Was  the  street  paved  there  at 
that  time?  A.  No,  sir.  Q.  There  was  then  two 
beaten  tracks?  A.  Yes,  sir.  Q.  In  the  street? 
A.  Yes ;  one  on  the  south,  and  one  on  the  north. 
Q.  And  in  which  one  of  those  beaten  tracks 
were  you  going?  A.  I  was  on  the  north  side. 
Q.  Which  one  were  they  on?  A.  They  were 
on  the  north  side.  Q.  Same  side  that  yon  were 


on?  A.  Same  side  coming  right  up  the  street. 
Q.  State  whether  or  not,  when  you  approached 
them,  or  came  up  to  them,  or  met  tbem,  they 
turned  out  of  that?  A.  No;  didn't  turn  out  at 
all ;  Juat  went  right  straight  ahead.  Q.  About 
how  close  to  tbe  curb  on  the  north  side  was  the 
wagon  at  the  time  you  met  It?  A.  Three  or 
four  feet;  not  exactly,  about  that.  Q.  What 
was  tbe  condition  of  the  road  on  the  north  side 
of  the  beaten  track,  and  between  there  and  the 
curb?  A.  It  was  rough.  Tbat  is  what  was  the 
trouble.  Tbat  is  what  made  me  lose  my  equili- 
brium. I  couldn't  get  thro^h  without  getting 
into  the  rough  place.  Q.  Well,  now,  you  say 
you  turned  out  to  go  around?  A.  Yes,  sir. 
Q.  Did  you  get  around  them?  A.  Ko:  I  didn't 
get  around  them.  Q.  What  happened?  A.  The 
wagon  run  into  my  head,  and  bit  my  shoulders 
and  head,  and  knocked  me  to  the  ground.  Q. 
Now,  can  yon  tell  the  jury  how  It  happened  7  A. 
Well,  that  is  about  as  near  as  I  can  telL  As 
I  went  over,  tbe  wheel  struck  my  bead  and 
shoulder,  and  my  hand  went  under  the  wheel. 
Q.  Which  band?  A.  Left  hand.  Q.  WeU.  did 
it  do  any  injury?  A.  Why,  yes,  sir;  left  me 
a  stiff  hand.  *  *  *  Q.  Now,  how  was  the 
road  in  betw(«n  those  two  roadways?  A.  Bow 
was  it?  Q.  What  do  yon  mean  as  to  roughness 
or  smoothness?  A.  Oh,  well,  it  was  smooth. 
Q.  It  was  smooth?  A.  Yes;  my  recollection. 
Q.  Bow  far  np  the  road  were  yon  when  you  first 
saw  this  wagon  turning  across  the  street?  A. 
Two  blocks;  two  blocks;  maybe  a  little  more. 
Q.  When  you  saw  it  turn  across  tbe  street? 
A.  No;  I  didn't  see  it  turn.  It  was  on  the 
north  ride  when  I  saw  it  •  •  •  Q.  Now, 
when  yon  approached  the  wagon,  you  saw  that 
it  was  a  rough  street  on  the—  A.  I  did  as  I 
went  to  go  around.  Q.  As  you  went  to  go 
around?  A.  Yes;  when  I  got  right  even  with 
the  mules.  Q.  Now,  when  yon  saw  that  wagon 
was  in  that  ix>Bition,  and  you  saw  that  all  the 
balance  of  the  street  was  vacant  to  the  south  of 
that,  room  for  three  or  (our  wagons,  and  you 
saw  that  you  were  going  to  run  into  a  little 
rbngh  place,  only  two  or  three  feet  wide,  be- 
tween there  and  the  curbing,  why  didn't  yon  go 
around  that  way?  A.  Because  it  was  my  side. 
That  was  my  side.  Q.  Sir?  A.  Tbat  was  my 
side.  Q.  Tbat  was  your  side  of  tbe  rosd?  A. 
Yes,  air.  Q.  And  because  that  was  your  side 
of  the  road  you  were  going  to  run  in  there  if  it 
caused  an  accident,  rather  than  go  around  the 
other  way  and  prevent  an  acddent ;  is  that  the 
way  you  felt  about  it?  A,  What  Is  tbe  ques- 
tion? (Question  read.)  A.  I  never  thought  of 
the  accident  I  never  thonght  of  anything  only 
to  run  around,  and  I  was  on  that  sld&  Q. 
Wen,  you  did  see  that  the  rosd  was  rough  In 
there,  and  only  about  two  or  three  feet  to  pans 
in?  A.  I  found  myself,  and  when  I  discovered 
It—  Q.  But  you  could  have  gone  aroand  by  the 
side  and  avoided  the  accident?  A.  Do  you 
think  so?  Q.  I  asked  you?  A.  Well,  I  was  not 
looking  at  that  side  of  It;  that  was  not  my 
side.  Q.  That  is  not  tbe  qnestion.  You  conld 
have  gone  around  to  tbe  other  side  and  prevent- 
ed the  accident?  A.  I  could  have  gone  around 
that  and  could  have  gone  down  the  other  street. 
•  •  •  Q.  Now,  what  caused  you  to  fall,  Mr. 
Wilkes?  A.  I  lost  my  equilibrium.  Q.  Now, 
tbe  wagon  didn't  run  over  you  then,  but  you 
lost  your  equilibrinm  and  fell  against  the  wag- 
on; is  that  true?  A.  That  is  It  The  wagon 
was  right  In  my  path  where  I  ought  to  have- 
been  driving.  Q.  And  you  lost  your  equilibrium 
and  fell  Into  the  wagon?  A.  That  Is  it  ex- 
actly." 

The  only  point  for  discussion  is:  Was  de- 
fendant negligent,  and,  U  so,  was  It  the  prox- 
imate cause  of  plalntlETs  injury? 

[21  Section  7635,  Rev.  Laws  1910,  requires- 
travelers  In  certain  kinds  of  conveyances 
"and  other  Tehiclea"  meeting  upon  a  road  or 
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bridge  each  to  pass  to  the  "right  of  the 
middle  of  the  traveled  part  of  such  bridge  or 
rpnd,"  to  the  end  tliat  each  may  pass  wltbont 
Interference.  This  statute  but  reiterates  the 
general  law  of  the  land,  usually  spoken  of  as 
the  "law  of  the  road."  It  came  to  os  from 
England,  except  that  the  English  rule  re- 
quired a  turning  to  the  left.  It  has  been 
held  that  a  bicycle  is  a  "vehicle,"  within  the 
meaning  of  the  law.  State  t.  Collins,  16  R. 
I.  371,  17  AU.  131,  3  L.  R.  A.  394 ;  Thompson 
T.  Dodge,  58  Minn.  555,  60  N.  W.  645,  28  L. 
R.  A.  608,  49  Am.  St  Rep.  633. 

[S]  The  statutory  requirement  that  travel- 
ers,  when  meeting,  shall  each  turn  to  the 
right,  does  not  make  a  nonobserrance  there- 
of negligence  per  &e.  Lyons  r.  C%Uds,  61 
N.  H.  72.  For  other  cases,  see  Cent.  Dig. 
ToL  25,  tit  "Highways,"  fi  461.  Ordinarily, 
if  a  traveler,  on  meeting  another,  fails  to 
yl^  half  of  the  road  by  taming  to  the  right, 
and  such  failure  causes  the  Injury*  it  would 
be  actlonaUe  negUgence;  but  it  most  de- 
pend, in  the  very  nature  of  things  and  the 
diversity  of  sltnationa  likely  to  arise,  upon 
tlw  drcmnstances  existing  at  the  time  of  the 
meeting.  In  other  words,  the  travelers,  not- 
withstanding the  genial  rule  of  law,  are 
required)  in  a  measure,  to  accommodate  them- 
selves to  the  situation  presents 

[4]  Therefore  it  may  be  generally  stated 
that,  whUe  a  traveler  Is  fOdlnarOy  liable 
for  accidents  approximately  caused  by  his 
ftilure  to  ke^  to  the  ttgbU  yet  he  may  not 
be  liable,  evm  though  he  drove  to  the  left, 
if  such  taming  to  the  left  was  aai  the  ap- 
proximate cause  of  the  accident  87  Cyc.  270. 
Tb&t  <me  may,  under  some  drcumatancee,  re- 
cover, althongh  he  tamed  to  tbB  left,  has 
been  held  in  the  case  of  Cook  v.  Foigarty, 
108  Iowa,  600,  72  N.  W.  677,  88  li.  B.  A.  488, 
and  that  plaintiff  cannot  recover,  aldiough 
the  defendant  was  on  the  wrong  side  of  the 
road,  where  the  injury  was  the  result  of 
plaintUTs  own  ne^igence,  has  beat  bdd  in 
Lee  r.  Toles,  113  La.  6(t8,  87  South.  004;  87 
Cya  n.  85,  p.  271. 

The  Supreme  Court  of  Texas  bad  before 
it  a  case  very  similar  in  iter  tects  to  the  one 
at  bar.  In  that  case  a  horseman  met  a  wag- 
on heavily  loaded  with  hay,  and  which  was 
approachhig  blm  from  the  west  on  the  ex- 
treme north  side  of  the  street,  and  in  which 
the  horseman,  as  tfie  bicyclist  did  in  this 
case,  imdertocA  to  go  to  the  north  and  right 
of  the  wagtm,  through  a  narrow  space,  while 
on  the  other  side  the  way  was  open.  In  tliat 
case  (Lands  t.  HcDermott  [Tex.]  16  S.  W. 
802)  it  is  said: 

"The  defendant  cannot  be  charged  with  negli- 
gence arising  fnno  a  collision  or  injury  resnltTng 
from  a  mistaken  Judgment  of  the  plaintiff. 
That  he  thought  he  had  room  to  pass  on  the 
north  or  right  side  of  the  wagon,  when  he  ad- 
mits that  there  was  no  doubt  as  to  his  having 
room  to  pau  on  the  left  or  south  side,  Involved 
evidently  a  matter  of  judgment,  which  might, 
on  the  one  hand,  in  its  ultimate  results,  estab- 
lish the  fact  of  craitribntory  nwligence,  or,  on 
the  ftther,  the  absence  of  any  fault  whatever. 


This  risk  the  plainttfF  assnmed  tn  the  exercise 
of  this  judgment,  and  he  cannot  fairly  escape  its 
consequences.  It  cannot  be  denied  that  the  focts 
show  that  the  plaintiff  himself  could  have  a%*iud- 
ed  the  injuries  sostataed  by  the  exercise  of  or- 
dinary prudence  in  passing  on  the  left  side  of 
the  wagon.  This  be  knew,  but  he  assumed  a 
known  risk  in  attempting  to  pass  on  the  north 
side  of  it,  without  which  the  injuries  would  not 
have  been  inflicted.  We  are  of  opinion  that  the 
facts  do  not  support  the  finding,  and  that  the 
judgment  should  be  reversed.   •   •   « " 

In  Payne  v.  Nelson,  16  Ky.  Law  Rep.  239, 
the  fact  that  a  horseman,  when  meeting  a 
vehicle,  taraed  to  the  left,  in  place  of  to  the 
right,  was  held  to  be  not  such  uegllgeDce 
upon  his  part  as  to  prevent  him  from  re- 
covering for  an  Injury  resulting  from  the 
negligence  of  the  driver  of  the  vehicle. 

In  Parker  v.  Adams,  12  Mete.  (53  Mass.) 
416,  46  Am.  Dec.  694,  a  case  where  there 
was  a  collision  of  carriages  passing  on  a 
public  road.  It  was  held  that  the  action  could 
not  be  maintained  by  one  of  the  parties, 
who  was  guilty  of  negligence  at  the  time  of 
the  collision,  although  the  other  par^  was 
on  the  wrong  side  of  the  road. 

In  Sp<^ord  v.  Harlow,  3  Allen  (85  Mass.) 
176,  where  the  driver  of  a  team  on  the  left 
side  of  a  street,. in  technical  violation  of  the 
law  of  the  road,  was  allowed  to  recover  for 
an  injury  sustained  from  a  collision  with 
another  team,  the  driver  of  which,  in  meet- 
ing him,  carelessly  and  recklessly  ran  against 
him.' 

In  Brember  v.  Jones,  67  N.  H.  374,  30  AO. 
411,  26  L.  R,  A.  408,  the  oourt,  having  be- 
fore it  a  statute  ai^rently  the  same  as  our 
own,  held  substantially  that  In  an  action  for 
a  collision  on  a.hts^way,  where  it  appeared 
that  there  was  sufficient  room  tor  both  to 
pass,  and  that  the  collision  could  have  been 
avoided  if  plaintiff  haA  exercised  due  care, 
he  could  not  recover,  notwltbstaodlng  the 
fact  that  defendant  did  not  turn  to  the  rl^it 

In  Simmonson  Stdlounerf,  1  Bd.  Sd. 
Cas.  (N.  Y.)  194,  it  was  held  that,  notwith- 
standing the  fact  that  travelers,  wboi  meet- 
ing, should  tarn  to  the  rlj^t  side  at  the  cen- 
ter of  the  road  When  passlnft  a  violation  of 
the  rule  did  not  necessarily  subject  the  trav- 
eler to  damages  arising  frmn  a  collision  so 
as  to  deny  him  the  defmse  that  the  accident 
was  really  caused  by  plalntilTs  own  negli- 
gence. 

[I]  So,  taking  tt»  law  as  It  may  be  gath- 
ered from  the  fbreg^g  authorities,  It  Is 
only  necessary  to  ajiply  the  principles  there- 
in found  to  the  futs  dlsdosed  in  this  cnae^ 
Summing  up  tlieee  facta,  we  have  beie  a 
case  where  the  plaintiff,  traveling  west  on 
a  bicycle,  a  light,  easily  controlled  vddcls^ 
entered  a  street  and  saw,  two  blocks  away, 
an  ice  w^<m,  drawn  tfy  mules,  approadilog 
him,  and  being  slowly  driven  near  Oie  curb 
on  the  north  side  of  the  street,  whlcb  was 
60  or  60  feet  wide,  and  reasonably  antooQi 
and  level  its  entire  width.  Plaintiff  ^:^on  bis 
approach,  saw  3  or  4  feet  of  soace  cm  tlift 
north,  to  the  right  of  the  wagon,  and  40  or 
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60  feet  of  level  street  on  the  south,  to  the 
left  of  the  wagon,  and  chose  to  nndertake 
to  squeeze  a  passage  through  the  narrow 
space,  rather  than  to  use  the  wide,  level, 
and  unobstructed  portion  of  the  street  to 
bis  left.  In  doing  eo  he  lost  his  equilibrium 
end  fell  against  the  wagon,  which  otherwise 
would  not  have  touched  him.  Be  Justifies 
bis  conduct  and  founds  his  claim  for  dam- 
ages on  the  laconic  answer  to  a  question:. 
"Because  It  was  my  side."  He  stickles  for 
the  letter  of  the  law,  and  forgets  its  spirit ; 
be  Invokes  the  doctrine  of  the  '^ound  of 
flesh,"  and  echoes  the  answer  of  the  famous 
(?)  money  leader:  "Is  It  not  written  in  th^ 
bond?"  So  we  hold  that,  under  the  facts 
of  this  case,  as  shown,  the  plaintiff  was  the 
sole  author  of  his  own  misfortunes,  and  has 
wholly  failed  to  show  wherein  any  failure 
of  duty  upon  the  part  of  defendant  entered 
therein,  as  an  efficient  moving  cause. 
,  Tbe  cause  sbould  be  reversed  and  dis- 
missed. 

PBB  OURIAH.  Adopted  In  whole. 


(56  ou.  my 

BILBY  at  aL  T.  STEWART  et  aL  (No.  S702.) 
(Supreme  Court  of  Oklahoma.   Dec.  21,  191S. 
Behearing  Denied  Jan.  11.  1&16.> 

(SyttaH*  H  th€  Court.) 
■  1-  Wills  *s»37»— Bight  to  Juby  Tbial— Ad- 

VIBOBT  FlMniNGS— PbOBATE  PbOCEBDINGS. 

On  appeal  to  tbe  district  court  from  a  judg- 
■kent  of  tbe  county  court  refusing  to  admit  a 
will  to  probate,  the  district  court  may.  in  its 
discretion,  submit  the  questions  of  undue  influ- 
ence and  testamentary  capacity  to  a  Jury,  un- 
der section  0515,  Rev.  Laws  1910.  The  findings 
of  the  jury,  however,  are  not  binding,  but  ad- 
visory only. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S8  848~«51:  Dec  Dig.  ^379.] 

2.  Wills  *=>318,  886— Finding  or  Fact  — 

Testahentaby  Capacity. 

Testamentary  capacity,  or  the  lack  thereof, 
ia  a  question  of  fact.  There  Is  no  rule  by  which 
it  may  be  determined,  with  precision,  where'  ca- 
pacity ends  and  incapacity  begins,  but  this  ques- 
tion should  be  detenmned  from  all  the  facts  and 
circumstances  of  each  particular  case;  and, 
where  the  evidence  fairly  and  reasonably  sup- 
ports the  finding  of  testamentary  incapacity,  the 
same  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  ease&  see  Wills,  Cent 
Dig.  »  751-754,  859;  Dec.  Dig.  ^=>8lS,  886.] 

8.  Wills  4=s»21  —  TkBTAifENTAST  CUfacitt 

Test. 

(Ordinarily  the  teat  of  testamentary  eapact- 
^  is  the  testator's  capacity  to  understand  the 

effect  and  consequence  of  his  act,  at  the  time  the 
will  is  executed. 

[Ed.  Note.— For  other  cases,  see  Wills,  C!ent 
Dig.  81  48.  49;  Dec.  Dig.  «=>21.] 

4.  Wills  $=»5.5  —  Testahbntabt  Capacitt— 

SumoiBNCY  OF  ETvidbncb. 

Evidence  upon  the  question  of  testamentary 
capacity  examined,  and  held  to  fully  support 
the  finding  of  incapacity. 

[Ed.  Note.— For  other  cases,  see  Wilis,  CSent 
I>iic.  M  137-158,  161;  Dec.  T3ig.  «=»56.] 


Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Hughes  County; 
John  (Tarutbers,  Judge. 

Action  by  Nicholas  V.  Bllby  and  others 
against  Albert  Stewart  and  others.  Judg- 
ment for  defendant;,  and  plaintlfCs  brlpg 
error.  Affirmed. 

Lewis  G.  Lawson,  of  HoldenvlUe,  for  plain- 
titFe  In  error.  Crump  &  Skinner,  of  Holden- 
vlUe. for  defendants  In  error. 

DUDLEY,  a  On  Marcb  18.  1911,  Waco 
Bmner,  a  fall-blood  Greek  Indian,  executed 
a  purported  will,  bequeathing  bis  allotted 
lands  to  plaintlfl  ia  error  NUAolaa  T.  Bllby. 
and  designating  tbe  idalntlfl  In  arror  H.  B. 
U<^tt  the  sole  executor  thereof  On  Novem* 
bar  ZU  1912,  said  aUeged  testator  died  In 
Huf^es  county,  OU.,  seised  and  possessed 
of  said  lands.  He  ma  a  resident  ot  said 
county  at  the  time  <Ht  bis  death..  Bllby  Is 
the  principal  beneficiary  nnder  said  purport- 
ed will.  He,  however,  was  not  related  to 
tbe  deceased.  On  November  28, 1912,  Moffltt, ' 
tbe  executor  named  In  said  purported  will, 
presented  the  same  to  tbe  conoty  Ju^^  of 
said  county,  and  filed  a  petttlon  asking  for 
tbe  probate  tbereof.  1^  defendants  In  er- 
ror, dalmlng  to  be  the  side  and  only  heirs 
at  law  and  next  of  kin  of  saU  deceased, 
filed  a  contest,  protesting  against  tbe  probate 
of  said  pnrported  will,  oa  tbe  grounds, 
among  others,  Qiat  tbe  same  was  procured 
through  tbe  undue  influence  of  Bilby,  the 
principal  beneficiary  therein,  and  that  the 
aUeged  testator  did  not  possess  the  capacity 
to  mate  tbe  sameu  Issues  were  Joined  and 
a  hearing  had,  resulting  in  a  finding  against 
the  cratestants  upon  4he  Qoestions  of  undue 
influence  and  testamentary  capacity,  but 
denying  the  probate  of  said  pnrported  will, 
for  tbe  reason  that  the  tratator  was  a  full- 
blobd  Greek  Indian,  and  oa  account  thereof 
was  incapable  of  alloiattng  bis  allotted  lands 
by  vlU*  Both  tbe  propwents  and  omtest- 
ants  appealed  from  this  Judgment  to  the 
district  court  of  said  county,  where  tbe  case 
was  tried  de  novo,  resulting  in  a  Judgment 
denying  the  probate  of  said  will  on  tbe 
ground  of  testamentary  incapacity.  From 
this  Judgment  the  proponents  have  appealed. 

In  the  trial  of  the  case  in  tbe  district 
court,  the  trial  court,  without  objections, 
submitted  to  a  Jury  the  questions  of  undue 
influence  and  testamentary  capacity.  The 
Jury  found  that  said  purported  will  was 
procured  through  the  undue  influence  of 
Bilby,  and  that  tbe  alleged  testator  did  not 
possess  testamentary  capacity  to  make  the 
sam&  The  trial  court  set  aside  tbe  Jury's 
finding  of  fact  on  the  question  of  undue  in- 
fluence, but  approved  and  adopted  its  find- 
ing on  the  question  of  testamentary  capacity. 

[1]  The  proponents  first  Insist  that  the 
trial  court  committed  prejudicial  error  in 
submlttii^  tbe  two  qnestloits  of  foct  to  the 
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jury.  We  think  not  The  right  of  trial 
by  a  jury,  guaranteed  under  section  19,  art 
2,  of  the  Ccmstltutlon  (section  19,  p.  lES,  Wil- 
liams* Ann.  Const)  except  as  modified  by 
the  Constitution  Itself,  means  the  right  as 
It  existed  in  the  territory  of  Oklahoma  at 
the  time  of  the  adoption  of  the  Constitution. 
State  ex  rel.  West  Atty.  Gen.,  t.  Cobb,  Coun- 
ty Judge,  24  Okl.  662,  104  Paa  361,  24  Ij. 
R.  A.  (N.  S.)  639;  Baker  v.  Newton,  27  Okl. 
436,  112  Pac.  1034 ;  In  re  Byrd,  31  OkL  649. 
122  Pac.  516;  Ex  parte  Dagley,  35  Okl.  180, 
128  Pac.  699.  44  L.  R.  A.  (N.  S.)  389;  Catron 
V.  Deep  Fork  I>rainage  District  No.  1,  35 
OkL  447,  130  Pac.  263;  State  Bar  Commis- 
sion ex  rel.  WiUlams  T.  Sullivan,  35  Okl. 
745,  131  Pac.  703.  L.  B.  A.  1915D,  1218. 

Under  the  law  In  force  in  the  territory  of 
Oklahoma  at  the  time  of  the  adoptlim  of 
the  Constitution,  neither  party  In  a  proceed- 
ing of  this  kind  was  entitled,  as  a  matter  of 
right,  to  a  trial  by  a  Jury,  but  the  court 
might  In  Its  discretion,  submit  certain  ques- 
^  tions  of  fact  to  a  jury,  the  findings  of  wfal<4i, 
'  however,  were  not  binding,  but  advisory 
only.  Section  1807,  vol.  1,  Wilson's  Ann. 
St  1903;  Cartwrlght  v.  Holcomb  et  al.,  21 
Okl.  548,  97  Pac.  385;  Bngle  v.  Torks,  7  S. 
D.  254,  64  N.  W.  132;  In  re  McClellan's  Es- 
tate, 20  S.  D.  498,  107  N.  W.  681 ;  Rich  T. 
Bowker,  25  Kan.  7;  Hudson  v.  Hughan  et 
al.,  06  Kan.  152,  42  Pac.  701;  Gallon  v. 
liaaa,  67  Kan.  225^  72  Pac.  770;  Rathjena  t. 
MerrUI,  38  Wash.  442,  80  Pae.  764;  In  re 
Beaton's  Estate.  181  Gal.  472,  63  Pac  775; 
Estate  of  Dolbeer,  IBS  CaL  662.  96  Pac  266, 
15  Ann.  Caa.  207,  note  211.  The  eecdon 
above  referred  to  Is  aa  tollows: 

"Wben  tbe  appeal  is  od  questiona  of  tact  or 
on  queatiwa  of  both  law  and  fket,  the  trial  in 
tbe  district  court  must  be  de  novo,  and  BhaU  be 
conducted  in  tbe  same  manner  as  if  the  case  and 
proceedings  bad  lawfully  originated  In  that 
court;  and  such  appellate  court  has  the  same 
power  to  decide  the  guesti<HiB  of  fact  which  tlie 
probate  court  or  judge  had,  and  it  may,  in  its 
discretion,  as  in  suits  in  chancery,  and  with  like 
effect,  make  an  order  for  the  trial  by  jury  of 
any  or  all  tbe  material  questions  of  fact  arising 
upon  the  issues  between  the  parties,  and  such 
an  order  must  state  distinctly  and  plainly  the 
questions  of  fact  to  be  tried." 

This  section  was  carried  forward  In  the 
Revised  Laws  1910  (being  section  6515  there- 
of), and  Is  In  force  In  this  state  unless  re- 
pugnant to  tbe  foregoing,  or  some  other,  pro- 
visitm  of  the  Constitution;  and,  In  our  Judg- 
ment, it  la  not  repugnant  to  such  provision, 
or  any  other  provisirai,  of  the  Constitution 
with  reference  to  trial  by  a  Jury  as  a  mat- 
ter of  right  This  section  of  our  statute  is 
identical  with  sedition  359  of  the  Probate 
Code  of  Soutb  Dakota,  and  the  Supreme 
Court  of  that  state,  in  tbe  case  of  Shaw  et 
al.  V.  Shaw,  28  S.  D.  221,  133  N.  W.  292, 
Ann.  Cas.  1914B,  564,  considering  tbe  same 
In  connection  with  certain  provisions  of  the 
Constitution  of  that  state  similar  to  ours, 
held  that  It  was  not  repugnant  to  the  provi- 
sions of  tbe  Constitution  of  that  state  with 


reference  to  the  right  of  trial  by  Jury,  and 
that,  in  proceedings  of  this  kind,  neither 
party  Is  entitled,  as  a  matter  of  right,  to  a 
trial  by  a  Jury,  but  that  tbe  court  might 
Its  discretion,  submit  certain  questions  of 
fact  to  a  Jury,  tbe  findings  being  advisory 
only,  and  not  binding.  See,  also.  Estate  of 
Dolbeer,  supra ;  In  re  Corson's  Estate,  29  S. 
D.  14,  135  N.  W.  666 ;  In  re  Hackett's  Estate, 
33  S.  D.  206,  145  N.  W.  437. 

Under  the  foregoing  section  of  our  statute, 
we  think  the  trial  court  had  a  right  In  its 
discretion,  to  submit  the  two  questions  of 
fact  to  the  Jury,  and  that  in  setting  aside 
the  one  and  approving  and  adopting  the  oth- 
er, it  in  effect  determined,  from  all  the  evi- 
dence, that  the  alleged  testator  did  not  pos- 
sess testamentary  capacity.  Proponents, 
however,  insist  that  the  foregoing  section  of 
our  statute  Is  In  conflict  with  section  21,  art 
7,  of  the  Constitution,  which  provides : 

"In  all  Jury  trials,  the  jury  shall  return  a  gen- 
eral verdict  and  no  law  In  force,  nor  any  law 
hereafter  enacted,  shall  require  the  court  to 
direct  tbe  jury  to  make  findings  on  particular 
questions  of  fiict;  but  the  court  may,  in  its  dis- 
cretion, direct  such  qwdal  findings.*' 

We  do  not  think  sa  .Tbls  section  clearly 
refers  to  cases  in  which  the  parties  are  en- 
titled to  a  trial  a  Jury  as  a  matter  of  light 
and  does  not  in  any  manner,  limit  or  pro- 
hibit trial  courts,  in  proceeding  of  this  Und, 
from  submitting  certain  questions  of  fact  to 
a  Jury.  KlUg  r.  Tlmmms,  23  OkL  407.  100 
Pac  036  (see  bod;  of  t^ton). 

Aside  from  tbe  question  as  to  whether  or 
not  tbe  trial  court  liad  a  right  to  submit 
these  two  qnestiMis  of  fact  to  a  jary,  tbe 
proptments  are  not  In  position  to  otMoplaln 
here,  for  the  reason  that  tbe  record  shows 
that  no  objections  were  made  to  tbe  action 
of  the  trial  conrt  in  this  respect,  bnt  that,  as 
a  matter  of  text,  it  was  done  by  the  consent 
of  the  parties. 

It  is  next  indsted  that  connsel  for  contest- 
ants made  certain  admlsrtons,  after  ttie  dooe 
of  the  testinuHiy,  that  entitled  tbe  pnq;)onents 
to  have  the  alleged  will  probated.  Tbe  ad- 
mlraions  were  made  while  the  court  was  con- 
sidering tbe  qnestion  as  to  who  bad  tbe  ri^ 
to  osfea  and  close  the  argument  and  tbe  sub- 
stance of  tbe  admissiotts  are  that  tbe  coo- 
t^tants  conceded  that  tbe  proponents  bad 
made  out  a  prima  fade  case,  and  that  unless 
the  cimtestants  bad  overcome  this,  by  a  pre- 
ponderance of  the  evidence^  tbe  will  sbonld 
be  admitted  to  protwte.  We  see  nothing  in 
this  admission  that  derives  tbe  ocmtestants 
of  tbe  right  to  have  tbe  qnestiffli  of  testa- 
mentary capacity  determined,  upon  consid- 
eration of  all  tbe  evidence.  There  is  no  mer- 
it in  this  contentUm. 

[2-4]  It  Is  also  insisted  that  the  evidence  is 
InsofBcient  to  8UM>ort  the  finding  of  testa- 
mentary Incapaci^.  The  Jury  fbund,  as 
above  stated,  that  tbe  alleged  testator  did 
not  possess  testamentary  capacity.  This 
finding  was  approved  and  adtgited  by  tbe 
trial  court  which  had  the  effect  of  a  findlns 
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of  Incapacity  by  the  court,  and  we  are  called 
upon  to  say  wbetber  or  not  the  evidence  fair- 
ly and  reasonably  supports  the  finding.  We 
think  It  does.  The  evidence  upon  the  ques- 
tion of  testamentary  capacity  Is  Tolumlnoua 
and  sharply  conflicting,  and  It  would  serve 
no  nseful  purpose  to  set  It  out  in  detail.  It 
is  snfficlent,  however,  to  state  that  the  de- 
ceased was  a  tuU-blood  Creek  Indian;  he 
died  seised  and  possessed  of  no  property  oth- 
er than  his  allotted  lands ;  he  was  a  bachdor 
about  45  years  old ;  Us  father  and  mother 
were  dead;  he  left  no  brothers  or  sisters 
surviving  him,  and  the  contestants  are  his 
nearest  relatives.  Bllby  bad  been  in  pos- 
session of  bis  lands  for  several  years  prior 
to  bis  death,  paying  a  small  rental  therefor; 
the  deceased  had  no  home,  but  stayed  with 
his  relatives,  friends,  and  aoinalntances, 
roaming  from  place  to  place ;  he  was  in  bad 
health  and  had  been,  for  some  time  prior  to 
his  death,  suffering  with  tuberculosis,  and 
could  not  speak  above  a  whisper;  he  spoke 
broken  English,  was  uneducated,  and  knew 
practically  nothing  about  the  ordinary  busi- 
ness affairs  of  lif&  From  an  ezamlnatlou  of 
all  the  evidence,  we  are  satisfied  that  the 
same  fairly  and  reasonably  supports  the 
court's  finding  of  testamentary  incapacity. 

Testamentary  capacity,  or  the  lack  there- 
of. Is  a  question  of  fact.  40  Gyc.  1331 ;  Gor- 
don et  aL  V.  Gordon  et  al.,  92  Kan.  730,  142 
Pac.  242.  There  is  no  rule  by  which  it  may 
be  determined,  with  precision,  where  capacity 
ends  and  Incapacity  begins,  but  this  ques- 
tion ahonld  be  determined  from  all  the  facts 
and  circumstances  of  each  case.  Ordinarily 
tbe  test  of  testamentary  capacity  Is  the  tes- 
'tator's  capacity  to  understand  the  effect  and 
consequences  of  his  act  at  the  time  the  will 
is  executed.  Wilkinson  v.  Service  et  al.,*249 
IlL  146,  94  N.  E.  50,  Ann.  Cas.  1912A,  41; 
Slaughter  v.  Heath  et  al.,  127  Ga.  747,  57  8. 
B.  69,  27  L.  R.  A.  (N.  S.)  1,  and  note.  Tes- 
tator's incapacity  having  been  determined 
upon  evidence  reasonably  supporting  tbe 
same.  It  will  not  be  disturbed  here.  Gordon 
et  al.  T.  Gordon  et  al.,  supra. 

We  think  the  parties  had  a  fair  trial,  and 
tbe  judgment  of  the  trial  court  should  be  af- 
flnned. 

FEB  CUBIAM.   Ad<H>ted  In  whole. 


(64  Okl.  489) 

WTLSm  et  aL  T.  OETBBS.   (Ko.  5544.) 
(Snpreme  Oourt  of  Oklahoma.    Nov.  9,  1915. 
Rehearing  Denied  Jan.  11,  1916.) 

(Byllabxu  Jttf  the  Courts 
Justices  or  the  Peace  «=s>1G9  —  Appeal 

BONI>— AUXN  DMENT. 

Where  a  bond,  given  in  an  apiwal  taken 
from  a  judgment  rendered  by  a  justice  of  the 
vea<x  court,  is  isBuffident  as  to  surety,  or 
such  undertaking  is  insufficient  in  form  or 
amount,  it  is  the  duty  of  tbe  appellate  court, 
upcm  timely  motion  of  the  aonellant,  to  permit 
such  undertaking  to  be  amended  or  the  appel- 


lant given  an  opportunity  to  execute  a  legal 

appeal  bond. 

[Ed.  Note. — For  other  cases,  see  JnsticKS  of 
the  Peace,  Cent.  Dig.  81  544.  S60-678;  Dec 
Dig.  ^159.] 

CommJsBloners*  Opinion.  Division  Na  1. 
Error  from  Connty  Court,  Comanche  Coant7  > 
H.  N.  WhaUn,  Judge. 

Action  by  Peter  Gevers  against  Albert  Wll- 
ken  and  another.  Judgment  for  plaintiff  in 
tbe  county  court  on  appeal  from  a  Justice's 
judgment,  and  defendants  bring  error.  Re- 
versed and  remanded,  with  directions. 

Gharles  G.  Black,  of  Lewton,  for  ^Intifls 
in  error.  J.  E.  KlcbaUKHi.  of  Lawton,  for 
defendant  in  error. 

OOLLIER,  G.  This  action  was  commenced 
in  the  Justice  court  of  Comanche  county  on 
the  15th  day  of  January,  1912,  and  resulted 
in  a  judgment  In  favor  of  defendant  in  error, 
hereinafter  called  plaintiff,  against  plaintiffs 
in  error,  hereinafter  styled  defendants. 
From  said  Judgment  defendants  appealed  to 
the  county  court  of  said  county,  and  executed 
an  appeal  bond  in  the  usual  form,  except 
that  It  ran  to  the  district  court,  Instead  of  to 
the  county  court.  Said  bond  was  filed  In 
the  justice  court  within  the  time  prescribed 
by  section  6387,  Comp.  Laws  1909  (section 
6466,  Rev.  Laws  1910).  A  transcript  of  the 
proceedings  in  said  cause  in  tbe  Justice  court, 
together  with  tbe  bond  given  for  tbe  appeal 
was  filed  in  said  county  court;  and  on  the 
19tb  day  of  February,  1913,  plaintiff  moved 
to  dismiss  tbe  api>eal,  upon  the  ground — 
"that  the  said  county  court  had  no  jurisdiction 
over  the  case,  because  the  defendants  have  fail- 
ed to  give  an  appeal  bond  as  required  by  law." 

The  only  ground  of  attack  upon  the  legal- 
ity of  said  bond  Is  that  the  bond  reads  that 
the  appeal  is  taken  to  the  "district  court," 
Instead  of  to  the  "county  court"  Pending 
said  motion  to  dismiss  said  appeal,  defend- 
ants moved  the  court  "for  leave  to  amend 
the  appeal  bond,  heretofore  filed  herein,  by 
striking  out  tbe  words  'district  court,'  where 
they  appear  In  the  printed  part  of  said 
bond,  and  inserting  in  lieu  thereof  the 
words  'county  court,' "  which  motion  was 
overruled  and  duly  excepted  to.  There- 
upon defendants  moved  the  court  "for  leave 
to  file  an  appeal  bond.  In  lieu  of  the  one 
heretofore  filed  herein,"  which  motion  was 
overruled,  to  which  ruling  defendants  duly 
excepted.  The  motion  to  dismiss  said  appeal 
was  sustained,  and  the  appeal  dismissed,  to 
which  action  of  the  court  defendants  duly 
excepted.  To  reverse  the  order  dlsmisdns 
said  appeal,  this  api)eal  Is  prosecuted. 
Section  6394,  Comp.  Laws  1909.  provides: 
"In  proceedings  on  appeal,  when  the  surety 
in  the  undertaking  shall  be  iioBufficient,  or  such 
undertaking  may  be  insufficient  in  form  or 
amount,  it  shall  be  lawful  for  the  court,  on  mo- 
tion, to  order  a  change  or  renewal  of  such  un- 
dertaking, and  direct  that  the  same  be  certified 
to  the  justiee  from  whose  Judgment  tbe  appeal 
was  taken,  or  that  It  be  filed  in  aala  coart," 
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In  Chicago,  R.  I.  &  P.  Ry.  Co.  t.  Moore,  34 
Okl.  100,  124  Pac  989;  It  Is  held: 

"An  nndertakfns,  on  appeal  from  a  Justice 
of  the  peace,  whloi  ia  deiective  becaase  not  in 
a  sum  double  the  amount  of  the  judgment  and 
costs,  and  where  the  name  of  the  surety  is 
omitted  from  the  body  of  the  bond,  thoueb  8ig:n- 
ed,  and  where  the  surety  does  not  mality,  but 
which  is  otherwise  suffitnent,  is  an  insnffidency 
both  in  form  and  amount,  and  may,  on  proper 
and  timely  motioD  bein^  filed,  be  corrected  by 
a  change  or  renewal  of  such  undertaking  as 
the  court  nuiy  direct." 

An  examination  of  section  6387,  Oomp. 
Laws  1909,  shows  it  Is  not  necessary  to  name 
in  the  appeal  bond  the  court  to  which  the  ap- 
peal was  taken,  there  being  at  the  time  bat 
one  court,  the  county  court  (sections  6386, 
6387,  Comp.  Laws  1909),  having  Jurisdiction 
of  api>eale  from  Judgments  rendered  by  Jus- 
tice  of  the  peace  courts:  and  the  Insertion 
In  the  bond  of  the  words  "district  court"  were 
mei^  surplusage,  and,  if  the  words  "district 
court"  were  stricken  out  of  said  bond,  it 
would  not  affect  the  legality  of  the  bond.  O., 
B.  I.  &  P.  a  00.  T.  Moore,  34  Okl.  199,  124 
Pa&  989;  Roberts  v.  ConTerse  et  al.,  37  OkL 
169,  131  Pac  639;  Harper  t.  Pierce,  87  OkL 
467,  132  Pac.  667,  44  L.  B.  A.  (N.  S.)  1144; 
Churchman  v.  Payte,  37  Okl.  649,  133  Pac. 
178;  Spauldlng  Mfg.  Co.  v.  Roff  et  al..  34  OkL 
309,  125  Pac  727;  Federal  Discount  Co.  t. 
Clowdus,  160  Pac.  1104.  An  appeal  bond 
may  be  amended,  or  a  new  one  sutistituted. 
as  authorized  by  section  6394,  Comp.  Laws 
1909  (section  5473,  Bev.  Laws  1910) ;  Spauld- 
lng Mfg.  Co.  T.  Roll  et  al.,  supra.  In  Spauld- 
lng Mfg.  Co.  T.  Bolt  et  al.,  supra.  Judge 
Brewer,  speaking  for  the  court,  says: 

"We  are  fully  aware  of  the  holdings  of  this 
court  and  of  the  Territorial  Supreme  Court 
that  the  filing  of  an  appeal  bond  ia  jurisdic- 
tionaL  The  case  of  Vowell  v.  Taylor.  8  Oi>i. 
6^,  58  Pac.  944.  is  often  cited,  but  In  that  case 
no  bond  was  given :  there  was  nothing  to  cor- 
rect or  be  amended.  Also,  In  the  late  case  of 
Washburn  v.  Delanty.  30  Okl.  789,  120  Pac. 
621,  it  was  held  that  the  court  properly  refused 
an  amendment  or  substitution ;  but  that  case 
carefully  points  oat  that  the  bond  in  the  case 
was  a  mere  nullity" 

— and  quotes  with  approral  from  the  case  of 
Lovltt  r.  W.  &  W.  R.  Co..  26  Kan.  297,  aa  fol- 
lows: 

"Bat  we  are  not  to  be  technical  in  dealing 
with  queations  arising  cat  of  the  suffidency  of 

appeal  bonds,  because  this  court  has  declared, 
in  the  case  of  Haas  t.  Lees,  18  Kan.  449,  that 
appeals  are  favored,  and  mere  technical  defects 
or  omiasionB  are  to  be  disregarded  as  tax  as  pos- 
dble,  without  obatructing  tht  course  of  justice." 

The  only  authority  cited  and  relied  upon 
by  plaintiff  In  his  brief  to  support  an  affirm- 
ance of  the  action  of  the  trial  court  in  dis- 
missing said  appeal  is  the  case  of  Washburn 
T.  Delaney,  30  Okl.  789,  120  Paa  620,  which 
Is  not  in  point;  for,  In  that  case,  tiie  bond 
sought  to  be  amended  was  a  mere  nullity ; 
It  did  not  contain  the  name  of  the  obligee; 
was  not  made  payable  to  the  adverse  party ; 
did  not  name,  describe,  or  otherwise  Identi^ 
the  Judgment  songht  to  be  appealed  from,  by 


giving  the  amount  thereof^  or  the  name  of 
the  court  In  which  the  purported  Judgment 
was  rendered. 

The  Jndgment  of  the  trial  court  should  be 
reversed  and  remanded,  with  Instructions  to 
set  aside  the  order  dismissing  said  appeal, 
and  to  allow  defendants  to  amend  the  appeal 
bond  as  moved,  or  defendants  given  an  op- 
portunity to  ttecate  and  file  a  le^  appeal 
bond. 

PER  CURIAH.  Adopted  In  wliole. 


(54  OU.  M3> 

GORDON  et  ox.  T.  AIXBN.    (Nou  6740.) 

(Supreme  Gonrt  of  Oklahoma.   Dec.  14.  1916. 
Rehearing  Denied  Jan.  11.  191&) 

(SpUalnu  Iv  tJte  OowrtJ 

Appul  and  Ebbob  «s>568  —  CAas-UADi  — 
VALiDirr. 

Where  the  defendant  in  error  bad  no  notice 
of  the  time  and  place  of  signing  and  settling  the 
case-made,  and  did  not  waive  same,  was  not 
present  or  represented  when  the  case-made  was 
signed  and  settled,  and  lud  offered  do  ita^ge»- 
tion  of  amendments,  A«ld  such  caae-made  is  a 
nullity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^OT^Gent.  Dig.  H  2S23-2S29;   0«c  Dig. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Conrt,  Grady  County; 
N.  M.  WDlIams,  Judge. 

Action  by  J.  T.  Allen  against  M.  T.  Gordon 
and  witb.  Jndgment  tor  plaintiff*  and  de- 
fendants bring  error.  Dismissed. 

J.  W.  Bartholomew,  of  (^aboma  City,  and 
Maurice  Smith,  of  Chlckasluk.  for  piainHifa 
in  error.  Biddle  &  Hanunwty,  of  Chiekasha,' 
for  defendant  in  error. 

BRETT,  0.  l%Is  cause  comes  ap  on  mo- 
tion of  defendant  in  error  to  dismiss  appeaL 
The  record  contains  no  notice  of  the  time 
and  place  of  signing  and  settling  of  case- 
made,  and  no  waiver  of  the  same.  It  does 
not  appear  that  the  defendant  in  error  was 
present  or  represented  by  counsel  at  the 
time  case-made  was  signed  and  settled,  and 
no  amendments  were  suggested  by  him.  It 
Is  well  settled  In  this  Jurisdiction  that  the 
record  must  show  either  notice  of  the  time 
and  place  of  the  signing  and  settling  of  a 
case-made,  or  a  waiver  of  the  same,  other- 
wise the  case-made  Is  held  to  t>e  a  nullity. 
Harrison  v.  Penny.  28  OkL  623,  U4  Pac 
734;  Ft  Smith  &  Western  Ry.  Ca  T.  State 
National  Bank  of  Shawnee,  25  OkL  128, 
105  Pac.  W7;  Thompson  v.  Fulton,  29  OkL 
700,  119  Pac.  244;  Wood  t.  Jones,  32  OkL 
640,  122  Pac.  678;  Walcher  v.  Burford,  147 
Pac.  774,  not  yet  officially  reported;  Martin- 
dale  &  Delcbman  v.  Shane,  161  Pac.  1019. 

We,  therefore,  recommoid  that  the  appeal 
be  dismissed. 

PER  CDRIAU.  Adopted  In  whole. 
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IfBm^EN  T.  BIOHARDS  at  aL    (No.  4981.) 
(Snpreme  Oourt  of  Oklahoma.  Nov.  2^ 
Itdieariiig  Denied  Jan.  11, 1910.) 

(ByUabiu  by  the  Court,) 

1.  APPBU.  AWO  BbBOB  «S»1061  —  HABMU88 

EBsoft^-Aoiuaaioit  or  BviDxnoi. 

Error  cannot  be  based  upon  the  admission 
of  incompetent  evidence,  which  tends  to  prove  a 
fact  which  is  not  controverted,  but  admitted. 

[Kd.  Note.— For  othw  caaea,  see  Appeal  and 
Error.  Cent.  Die.  U  4161-4170;  Dec  W  ^ 
1051.1 

2.  Bbokxbs  •aSS,  so— Biqbt  to  GoiaoBBioir 
— FROC0BINO  Cause  ov  Salb. 

If  the  owner  of  a  certain  lot  lists  the  same 
with  a  firm  of  real  estate  agents,  and  agrees 
tbat  the  Uatine  shall  be  exclusive  as  to  certain 
named  prospectiTe  buyers,  and  tbat  he  would  not 
deal  with  said  prospective  buyers  except  tbrougli 
said  agents,  and  said  agents  eater  into  negotia- 
tions with  said  prospective  buyers,  show  them 
the  property  and  interest  them  in  the  purchase 
of  the  same,  and  introduce  them  to  the  said 
owner,  and  the  said  sale  is  finally  consummated 
by  the  owner  or  another  agentt  but  the  aforesaid 
agents  were  the  active,  efficient,  and  procuring 
cause  of  the  sale,  then  said  agents  would  be  en- 
titled to  the  C(»nmissioD. 

[Ed.  Note.— For  other  cases,  see  Broken,  Gent 
Dig-  §1  82-80;  Dee.  Dig.  «=»S6.  Sa] 

8.  Bbokkrs  •e=965— Biqht  to  Coiocibsion— 

PBoctTBiNQ  Cause  of  Sam. 

When  property  has  been  listed  for  sale 
with  different  real  estate  agents,  the  agent  who 
succeeds  io  bringing  the  seller  and  purchaser 
together  and  induces  them  to  enter  into  the  con- 
tract is  entitled  to  the  commission. 

nSd.  Note.— For  other  cases,  see  Broken,  Cent. 
Dig.  H  85-80;  Dec.  Dig.  «=s>56.3 

4.  TwAi,  «=»203— InsiBuoxioira  — Gomsff- 
nons  or  Pabtucs. 
Each,  party  to  a  controversy  is  entitled  to 
have  bis  theory  of  the  case  iNresented  to  the  jury 
by  proper  instraction,  provided  the  same  has 
been  properly  pleaded  and  be  has  introduced  evi- 
dence tending  to  support  such  theory. 
_rEd.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  H  477-470:  Dec.  Dig.  «»208.] 

Conmilssloners'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Oklahoma  County ; 
John  W.  Hayson,  Judge. 

Action  by  W.  O.  Richards  and  another 
against  Frank  Menten.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Affirmed. 

Ejeaton,  Wells  Se  Johnston,  of  Oklahoma 
City,  for  plaintiff  in  error.  Bennett  A  Pope, 
of  Oklahoma  Git7»  for  defendants  in  emn-. 

MATHEWS,  C.  The  parties  hereto  will 
be  designated  as  in  the  trial  court  This  was 
an  action  upon  a  real  estate  ctHnmisslon. 
The  plaintiffs  alleging  In  their  petition  tbat 
on  or  about  the  1st  day  of  July,  1912,  they 
were  real  estate  agents  in  Oklahoma  Cit?, 
and  that  on  said  date  the  defendant  listed 
with  them  certain  real  estate,  and  employed 
the  plaintUfs  to  find  ft  purchaser  for  the  same 
at  $27,000,  and  that  the  defendant  agreed  to 
pay  for  such  services  a  comuilsslon  ot  2% 
per  cent  of  the  purchase  price.  That  the 
plaintlfffl  accepted  the  ^id  employment  and 
listing,  and  on  or  about  the  2d  day  of  July, 
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1912,  th^  prodnced  B.  U.  Bigram  and  W.  S. 
HerroD,  who  were  ready,  able,  and  wlUlng 
to  pnnaiase  tiie  pnawrty  In  cnnpUance  witli 
the  terms  of  listing,  and  negotiations  were 
b^pm  .which  afterwards  terminated  in  the 
sale  of  ttie  pn^erty  to  tha  said  R  Bl  Ingrain 
and  W.  S.  Herron  by  the  defendant,  and  that 
the  plaintUTs  were  the  procuring  cause  of 
said  salft  Wherefore  they  pray  for  Judg- 
ment-for  the  Bom  of  $675  and  costs  of  this 
action.  The  defendant  answered  by  general 
dftnial. 

[1]  l%e  defendant^  In  bis  brief,  first  com- 
plains of  the  ruling  ot  the  court  In  the  admis- 
sion of  purported  carbon  cc^ies  at  two  letters 
written  by  plaintiffs  to  B.  &f .  Ingram  and  W. 
S.  Herron,  after  they  had  returned  home 
from  Oklahoma  City,  relative  to  the  proposed 
sale  to  them  of  the  lot  out  of  which  this 
controversy  arose,  and  a  letter  written  by 
the  said  Herron  to  plaintiff  Bicbards  in  re- 
ply. The  only  complaint  defendant  urges 
against  the  admission  of  either  ot  these  let- 
ters is  the  statement  In  the  letter  ot  Herron 
to  Blchards,  wherein  he  states  that  be  had 
already  bought  the  property  wliich  plaintiffs 
were  urging  him  to  buy  through  them.  No 
prejudicial  error  can  be  based  on  this,  for 
the  reason  It  was  not  a  controverted  point, 
and  defendant  at  the  trial  admitted  the  very 
fact  stated  In  the  letter  to  be  true. 

[2]  Defendant  next  attacks  Instruction  No. 

4,  given  by  the  court,  which  Is  as  follows : 

"If,  after  a  fair  and  impartial  consideration 
of  all  of  the  testimony  in  this  case  and  in  com- 
pliance with  the  instructions  hereinafter  given 
yon,  you  find  tbat  pIsintifFs  faave  established,  by 
a  preponderance  of  the  testimony,  that  on  or 
about  the  first  day  of  July,  1012,  tbat  the  de- 
fendant listed  his  property  with  the  plaintiffs 
and  placed  it  in  their  hands  for  sale,  as  set  out 
in  the  plaintiffs'  petition,  and  that  a  sale  was 
brought  about  in  compliance  with  the  terms  of 
the  listing  by  the  exertion  of  the  plaintiffs,  or 
if  you  find  tbat  a  contract  was  entered  into,  as 
set  out  In  the  plaintiffs'  petition,  between  the 
plaintitb  and  defendant,  and  that  the  plaintiffs 
introduced  or  disclosed  the  names  of  the  pur- 
chasers to  the  defendant  for  the  purpose  of  the 
sale  of  the  property,  and  tbrougb  such  introduc- 
tion or  disclosure  negotiations  for  the  sale  of 
the  property  were  begun  and  then  effected  by 
the  defendant,  it  woum  be  your  duty  to  find  for 
the  plaintiffs.^ 

This  Instruction  follows  the  rule  laid  down 
in  the  case  of  Tyler  v.  Parr,  52  Mo.  249, 
which  is  quoted  with  approval  and  followed 
in  the  case  ot  Roberts  v.  Markham,  26  Okt. 
387.  109  Pac.  127. 

[3]  The  objection  defendant  urges  against 
the  above  Instruction  is  that  the  facts  in  the 
case  of  Boberts  v.  Maricham,  supra,  were  en- 
tirely different  from  those  In  the  case  at  bar, 
and  more  nearly  resembled  the  facts  pre- 
sented in  the  case  of  Nation  v.  Harness,  33 
OkL  630,  126  Pac.  799.  But  the  court  also 
gave  an  instruction  squarely  in  line  with 
the  rule  laid  down  in  the  case  of  Nation  v. 
Harness,  supra,  said  instruction  being  as  fol- 
lows: 
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"Ton  are  further  instructed  tfaat,  where  prop- 
erty has  been  listed  for  sale  with  dlfiEerent  real 
estate  agents,  tbe  agent  who  succeeds  in  bringing 
the  seller  and  purchaser  together  and  induces 
tbem  to  enter  into  the  contract  is  entitled  to 
the  commission  although  another  agent  may 
have  first  brought  the  parties  together." 

In  thus  giving  diverging  Instnictlona,  to 
meet  the  rule  In  each  of  the  above  cited  cas- 
es, defendant  inslata  that  the  court  runs 
counter  to  the  rule  laid  down  In  tbe  case  of 
Oklahoma  By.  Ca  v.  Milam,  147  Pac.  314, 
and  followed  in  the  case  of  Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  Clai*,  148  Pac.  998,  wherein 
it  was  held  that  different  Instructions  In  the 
same  charge  should  not  be  conflicting  and 
confusing,  but  we  do  not  believe  the  cases 
cited  applicable  to  the  facts  presented  In  the 
case  at  bar.  It  can  readily  be  gathered  from 
the  pleadings  and  the  evidence  introduced  by 
each  party  to  the  suit,  that  tbe  issues  raised 
In  the  case  were  not  exactly  an  atttrmauce 
upon  one  side  and  denial  upod  the  other,  but 
the  plaintiffs  were  contending  that  tbe  de- 
fendant listed  the  property  with  them  for 
sale,  and  agreed  to  protect  them  In  their 
commission  and  give  them  the  exclusive  list- 
ing of  the  property  as  to  W.  S.  Herron  and 
B.  M.  Ingram;  that  Is,  he  agreed  that  he 
would  not  deal  with  these  parties  except 
through  plaintiffs,  and  that  In  compliance 
with  said  agreement  they  introduced  the  said 
Herron  and  Ingram  to  the  defendant,  showed 
them  the  pro[>ert7  and  interested  them  In 
the  purchase  of  the  same,  and  that  the  sale 
was  completed  through  their  Initiative,  and 
that  they  were  the  active,  efficient,  and  pro- 
curing cause  of  the  sale.  They  introduced 
evidence  tending  to  support  this  contention. 

Hie  defendant  contended  that  he  did  not 
list  the  property  with  plaintiffs  but  told  them 
that  he  would  pay  them  a  commission  If  they 
could  sell  It  for  $27,000,  but  that  he  refused 
to  give  them  the  exclusive  privilege  of  sell- 
ing the  pn^rty,  and  bad  also  extended  the 
same  privilege  of  selling  the  property  to  one 
J.  W.  Ingram,  another  real  estate  agent, 
who  did  effect  the  identical  sale  which  plain- 
tiffs were  contending  they  brought  about, 
and  that  he  paid  the  commission  therefor  to 
tiie  said  J.  W.  Ingram,  and  bis  evidence  was 
along  that  line. 

[4]  Each  parly  to  th6  contrOTersy  was 
entitled  to  have  his  theory  of  the  case  pre- 
sented to  the  Jury  by  proper  lustnicticm  after 
he  had  Introduced  evidence  tending  to  sup- 
port such  theory.  The  two  InstruetlcHis,  su- 
pra, are  not  conflicting  or  confusing,  but 
present  clearly  defined  issues,  and  the  giving 
of  the  same  was  n<A  error. 

The  evidence  was  sharply  ccmfllctlng,  and 
the  Jury  coold  easily  have  adopted  either 
tbe<HT>  hut  saw  fit  to  accept  plaintiff's  testi- 
mony as  true,  and  follow  tbe  same,  and  tbe 
evidence  is  sufficient  to  sustain  the  same. 

Defendant  cites  H<vklns  v.  Settles,  149 
Pac.  890,  as  In  pdnt,  as  A^ows: 

"Questions  arising  out  of  a  claim  by  a  real 
estate  broker  for  commissions  or  compensation 


generally  depend  upon  the  contract  or  under- 
standing between  him  and  the  owner,  under 
which  the  broker  acts.  The  owner  has  the  right 

to  stipulate  that  he  will  not  pay,  or  be  in  any 
way  obligated  to  pay,  for  services  in  relation  to 
the  sale  of  his  land,  except  in  the  event  socfa 
sale  is  fully  and  finally  consummated." 

Defendant  contended  before  tbe  Jury  that 
he  was  not  to  pay  the  plaintiffs  a  commission 
unless  they  consummated  the  sale,  and  that 
tbe  sale  was  consummated,  not  by  the  plain- 
tiffs, but  by  one  J.  W.  Ingram.  Plaintiffs 
contended  that  they  were  the  procuring  cause 
of  the  sale  and  the  Jury  by>lts  verdict  so 
found  in  line  with  plalntifrs  contentlcm. 

Defendant  next  complains  of  InstructitHi 
No.  S,  which  Is  as  follows: 

"Yon  are  instructed  that  the  relation  between 
a  principal  and  a  real  estate  agent  Is  (me  of  ooo- 
fidence,  and  that  the  principal  cannot  accept 
tbe  services  of  hia  agent  ana  refuse  him  com- 
pensation agreed  to  be  paid,  and  the  principal, 
if  he  so  chooses,  may  lower  his  price  to  the  pur- 
chaser if  found  by  uie  agent  and  make  the  sale, 
but  if  the  efforts  of  the  agent  have  broogfat  about 
and  procured  the  sale  this  will  in  no  wise  affect 
the  agent's  right  to  recover  the  conunisstoa 
agreed  upon.  It  is  tbe  duty  of  the  principal  to 
act  fairly  and  in  good  faith  with  bis  agent,  and 
he  cannot  cut  htm  out  of  the  commission  by  ne- 
gotiating directly  with  the  purchaser  for  the 
purpose  of  avoiding  his  obligations  with  his 
agent.  And  In  this  connection  yon  are  instruct- 
ed that  if  after  fair  and  imparaal  eonsideratioo 
of  all  of  the  testimony  in  this  case,  yon  find  that 
the  plaintiff  has  shown  by  a  preponderance  of 
the  testimony  that  they  had  an  express  contract 
with  tbe  defendant  to  procure  a  purchaser  for 
his  property,  and  by  tbeir  efforts  th^  were  the 
procuring  cause  for  the  sale,  and  through  tibelr 
disclosures  that  the  purchasers  were  pot  in 
touch  with  the  defendant,  and  the  defendant 
afterward  consummated  the  sale,  it  would  be  im- 
material whether  or  not  tbe  pwpats  was  sold 
at  the  price  at  which  It  was  listed  with  tbe 
plcintiffs." 

We  see  no  vice  In  this  Instruction  and  be- 
lieve ft  correctly  stated  tbe  law  aK>licable 
to  the  e^dence  Introduced  by  plalntHTs  for 
the  reason  above  given. 

The  defendant  offered  tbe  foUowtng  in- 
structlon,  which  was  refused:. 

"You  are  further  instructed  that,  if  you  be- 
lieve from  the  evidence  that  ttie  purchasers  of 
snid  property  claimed  to  have  been  produced  by 
plaintiffs  would  not  have  bought  said  property  at 
the  price  of  $27,000.  then  defendant  had  a  right 
to  sell  saoh  property  to  them  at  a  reduced  price 
and  would  not  be  liable  to  plaintiffs  for  any  com- 
mission under  any  contract  that  he  might  have 
made  to  pay  them  a  commission  if  they  found  a 
purchaser  for  the  property  at  $27,000. ' 

The  correct  rule  on  this  point  Is  stated  In 
Selby  V.  Jarrett,  30  Okl.  74,  118  Paa  371 : 

"If  an  agent  for  the  sale  of  personal  property 
introduces  a  prindpal  to  a  prospective  purchas- 
er and  assists  in  procuring  a  sale,  he  is  enti- 
tled to  a  compensation  for  his  services,  even 
tboQgh  the  principal  makes  the  sale  direct  and 
at  a  lower  price  than  tbe  agent  had  been  aa- 
thorized  to  sell  for,  when  the  negotiations  are 
continuous  and  it  does  not  appear  that  the  pur- 
chaser would  not  have  bought  at  the  agenfs 
price." 

Tbe  Instruction  offered  f&U  short  of  stating 
the  law  correctly  and  was  property  refused. 

We  have  carefully  examined  tbe  evidence 
In  this  case  and  can  readily  see  why  the 
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Jury  saw  fit  to  accept  plaintiffs'  testimony 
and  return  a  verdict  tor  the  entire  amount 
sued  for.  The  evidence  does  not  picture  de- 
fendant's conduct  in  a  very  enviable  light 
To  say  the  least  of  It,  he  utterly  failed  to 
deal  with  plaintiffs  In  that  fair  and  candid 
manner  that  should  accompany  eaeb.  transac- 
tions. The  evidence  shows  him  going  to  the 
extent  oX  knowingly  permitting,  if  not  ac- 
tually encouraging,  plaintiffs  to  continue  in 
their  efforts  to  bring  aboat  a  sale  long  after 
he  had  completed  the  same  and  the  transfer 
deed  was  delivered.  His  conduct  was  such 
tliat  It  iras  not  very  appealing  to  the  jury, 
nor  the  court,  and  we  believe  Justice  and 
equity  was  upon  the  side  of  the  plaintiffs  and 
the  verdict  readied  by  the  Jury  the  correct 
one. 

The  judgment  diould  be  affirmed. 
PBB  GUBIABf.  Adopted  in  vheHo. 


(64  Okl.  «?) 

WILSON  et  aL  t.  MBLSON  et  aL   (No.  5471.) 
(Supreme  0>urt  of  Oklahoma.   Nov.  30,  1915. 
RekeariDg  Denied  Jan.  11.  1016.) 

(Syllahiu  hy  the  Court.) 

1.  MUNIOIPAL  COBPOBATIONB  *5»376  —  CoN- 
TBACT  FOB  PdBUO  WOBK— OOHBTBUOnON— 

Indeftndbnt  Gontbaotob. 

Where  a  contract  for  public  work  provides 
that  N.  shall  furnish  all  materials  and  labor  nec- 
essary to  complete  the  work,  and  that  the  en- 
gineer of  the  municipalltr  shall  inspect  the  work 
as  it  progresses,  and  require  N.  to  correct  or  re- 
place any  defective  won  or  material,  and  upon 
his  failure  so  to  do  within  the  time  hmited  In 
the  contract  shall  cause  such  defective  work  or 
materialB  to  be  corrected  or  replaced  at  the  ex- 
pense of  N.,  and  that,  upon  delay  by  N.  in  the 
I>erformance  of  the  public  work  beyond  the  time 
limited  in  the  contract  or  abandonment  of  the 
work  by  N.,  the  municipality  may  comolete  the 
work  at  the  expense  of  N.,  Md,  that  N.  was  an 
independent  contractor. 

[EM.  Note.— For  other  casM,  see  Municipal 
Corporations,  Gent.  Dig.  |S  911-013 ;  Dec.  Dig. 
«=>376.J 

2.  MOHICIPAL  COBPOBATIONB  fl=>376— MUNIC- 
IPAL WoBK— Debis  Incdbbkd  in  Pebfobh- 

IKG  CONTBACT— INDEFSNDBNT  CONTBACTOB. 

No  liability  attaches  to  municipalities  for 
debts  of  an  independent  contractor  incurred  in 
performing  a  contract  for  a  municipal  work. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
^^ogations.  Cent  Dig.  SS  911-913;  Dec.  Dig. 

3.  Municipal  Oobpobattons  <s='347  —  Con- 

TBACTOB'a  Bond— CONSTBUOTIOH. 

Bond  and  contract  construed,  and  held,  that 
the  bond  is  not  the  statutory  bond  for  the  protec- 
tion of  materialmen  and  laborers  provided  for 
by  section  3881.  Revised  Laws  1910.  but  that 
such  bond  was  executed  for  the  protection  of  the 
municipality  under  the  provisions  of  section  468, 
Bevised  Laws  1910. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations.  Cent  Dig.  876.  877 ;  Dec.  Dig. 
«=5347.] 

4.  Municipal  Cobforations  ^=>347— Public 
WoBK— Contbactob's  Bono— Matebialmen 
AND  Laborers. 

A  bond  conditioned  for  the  faithful  perform- 
ance of  a  contract  for  public  work  gives  liae  to, 


no  cause  of  action  In  favor  of  ir.aterialmen  and 
laborers  for  materials  and  labor  furnished  in 
the  construction  of  such  work*  where  the  con- 
tract does-not  provide  for  the  payment  ot  claims 

for  Buch  material  and  labor. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
grgorations,  Cent  Dig.  f{  876,  877 ;  Dec.  Dig. 

S.  MVNIOIFAL  GoBPO&ATIOKB  ^:334&— ACTION 

ON  Oontbaotob's  Bond— Pbtition— Mate - 

BIALUEN  AND  LaBOKEBS. 

A  petition  declaring  upon  a  bond  executed 
to  the  city  of  Muskogee  conditioned  upon  the 
faithful  performance  of  a  contract  between  the 
said  dty  and  Nelson  Bros.,  such  contract  con- 
taining no  stipulation  requiring  Nelson  Bros, 
to  pay  claims  for  materials  and  labor  used  in  the 
performance  of  such  contract,  does  not  state  a 
cause  of  action  in  favor  of  third  persons  furnish- 
ing such  materials  and  labor,  since  the  contract 
aud  bond  are  not  made  expressly  for  their  bene- 
fit. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations.  Cent  Dig.  (  878;  Dec.  Dig.  <8=> 

348^ 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty ;  Farrar  L.  McCain,  Judge. 

Action  by  George  S.  Wilson  and  another, 
trustees,  against  Aosnst  Nelson  and  others. 
Judgment  for  defendants,  and  plalntUb  bring 
error.  Affirmed. 

The  plaintUb  In  error,  her^nafter  deirignat- 
ed  as  plaintiffs,  commenced  this  action  in 
the  superior  court  at  Muskogee  county 
against  August  NeHaon  and  Fred  Nelson,  part- 
ners trading  as  Nelson  Bros.,  and  the  dty 
of  Muskogee,  and  the  United  States  Fidelity 
ft  Gaarant7  Company,  the  d^endants .  tn 
error,  hereinafter  styled  the  defendants,  to 
recover  upon  certain  claims  for  material  aud 
labor  aggregating  the  sum  of  $3,782.29,  fur- 
nished by  plaintiffs'  assignors  to  Nelson  Bros, 
in  and  about  the  construction  of  a  sewer  In 
the  city  of  Muskogee.  Nelson  Bros,  were  not 
served  with  process.  The  trial  court  sus- 
tained separate  demurrers  of  the  defend- 
ants the  dty  of  Muskogee  and  the  United 
States  Fidelity  ft  Guaranty  Company  to  the 
amended  petition  of  plaintiffs,  and  dismissed 
the  amended  petition  of  plaintiffs  as  to  the 
defendants  named.  To  reverse  this  Judgment 
of  the  trial  court  the  plalntias  prosecute 
this  appeal.  The  amended  petition  of  plain- 
tiffs alleges  that  on  May  29, 1911,  the  def^d- 
ant  the  city  of  Muskogee  entered  Into  a  con- 
tract with  Nelson  Bros,  by  the  terms  of  which 
Nelson  Bros,  undertook  to  construct  a  sewer 
tmown  as  the  "Goody  Greek  sanitary  out- 
fall sewer"  for  the  dty  of  Muskogee,  and 
that  contemporaneous  with  the  execution 
of  such  contract  Nelson  Bros,  executed  a 
bond  to  the  city  of  Muskogee  with  the  defend- 
ant the  United  States  Fidelity  ft  Guaranty 
Company  as  surety,  and  alleged  in  separate 
counts  that  divers  assignors  of  the  plain- 
tiffs furnished  material  and  labor  for  the 
construction  of  said  sewer  to  Nelson  Bros, 
at  the  instance  and  request  of  Nelson  Bros., 
and  that  assignment  had  been  made  to  plain- 
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titts  at  tbe  daims  of  fbe  parties  famlsblng 
such  material  and  labor,  and  that  such 
claims  were  due  and  nnpaldt  and  further  al- 
leged that  on  or  about  April  9,  1912,  the  cit7 
ct  Muskogee  stopped  N^s<»i  Bros,  from  any 
further  work  on  said  sewer,  and  took  over 
complete  charge,  control,  and  management 
of  the  wbrk  and  completed  it,  and  that  by 
reason  of  the  supervision  and  control  retained 
by  the  dty  of  Mii8k<^ee,  and  by  reason  of 
the  assumption  and  completion  of  said  work 
by  said  <4ty,  by  reason  at  the  fact  that  the 
defendant  city  of  Muskt^ee  hcAd  itself  out 
as  having  supervision  and  control  of  the 
said  work,  the  said  defendant  the  dty  of 
Musk(^ee  became  liable  to  ptalntiffa*  assign- 
ors for  the  materials  and  labor  furnished 
by  them  to  Kelson  Bros.  In  and  about  the 
constnictlon  of  said  sewer.  PlaintlffiB  farther 
allege  that  by  reason  of  the  terms  and  condi- 
tions of  the  contract  and  the  bond  above 
referred  to  the  United  States  Fidelity  & 
Guaranty  Company  became  and  was  liable 
to  plaintiffs'  assignors  for  the  material  and 
work  furnished  by  them  to  Kelson  Bros,  in 
and  about  the  construction  of  said  sewer. 
Tbe  provisions  of  the  contract  and  the  bond 
material  to  tbe  consideration  of  this  case 
will  be  stated  In  the  opinion. 

Mosier,  Greenslade  &  Reynolds,  of  Mns- 
kogee,  for  plaintiffs  in  error.  S.  Y.  O'Hare, 
of -Muskogee,  for  defendant  in  error  City 
of  Muskogee.  J.  B.  Furry,  of  Muskogee,  for 
def^dant  in  error  United  States  Fidelity  & 
Guaranty  0% 

BUMMONS,  a  (after  stating  the  facts  as 
above),  [t]  Plaintlflb  in  their  brief  present 
two  assignments  of  error,  the  first  being, 
the  sustaining  by  the  court  of  the  general 
donurrer  of  the  dtfendant  the  United  States 
Fidelity  ft  Guaranty  Company,  and  the  sec- 
ond being  the  sustaining  by  the  court  of  the 
general  donnrrer  of  the  city  of  Muskogee. 
It  seems  to  us  that  a  conclusion  can  best  be 
reached  In  this  case  by  first  consldeilng  the 
second  asstenment  of  error,  the  sustaining 
of  the  demurrer  of  the  dty  of  Muskogee. 
Does  the  amended  petition  of  plaintiffs  state 
a  cause  of  action  against  the  city  of  Musko- 
gee? Tlie  plaintiffB  in.  their  liritf  set  out  a 
coi^  of  the  material  iffovlsions  of  the  con- 
tract between  the  dty  of  Muskogee  and  Nel- 
son Bros.  The  claus«i  of  the  contract  ma- 
terlal  to  a  determinatlMi  of  the  liability  of 
the  dty  are  contained  in  the  second,  six- 
teenth, twenty-second,  and  thirty-second  par- 
agraphs of  such  contnuit,  which  are  as  fol- 
lows: 

'*&)  To  perform  the  work  called  for  in  the 
SpecinoatioDS  complete  in  every  detail  under  the 
supervision  and  to  the  entire  satisfaction  of  the 
enRinfer  in  charpe  of  the  work." 

"(16)  When  the  contractor  at  any  time  has 
been  notified  in  writing  by  the  engineer  of  any 
requirement,  or  of  any  precautions  neglected  or 
omitted,  or  of  any  work  improperly  constructed, 
or  of  any  delays  in  prosecuting  the  work  or 
stoppage  thereof,  except  tor  inclement  weather. 


he  shall  at  once  remedy  same.  If,  after  twenty- 
four  hours*  notice  in  writing,  he  faila  to  do  so, 
tbe  engineer  may  thereupon  perform  the  work, 
furnish  such  material,  and  supply  such  laborers 
at  the  contractor's  expense,  giving  orders  for  tbe 
payment  of  such  labor  and  materials  upcn  the 
city,  who  shall  honor  all  such  orders  and  d^nct 
the  coat  thereof  from  the  amount  due  or  to  be- 
come due  to  the  contractor." 

"(22)  In  tbe  case  of  any  nnnecessary  or  in- 
excusable delay  in  the  general  conduct  of  the 
work  onder  this  contract,  or  in  the  event  of  an 
actual  or  practical  abandonment  of  the  work, 
the  engineer  will  notify  the  contractor  and  his 
bondsmen  in  writing  to  that  effect.  If  the  con- 
tractor or  his  bondsmen  (who.  if  they  shall  pro- 
ceed with  the  work,  shall  assume  all  the  obliga-  ' 
tions  and  subject  to  all  the  restrictions  herein 
imposed  upon  .the  contractor)  shall  not  within 
six  consecutive  days  thereafter  take  such  meas- 
ure as  will,  in  the  judgment  of  the  engineer,  in- 
sure the  satisfactory  completion  of  tbe  work  in 
the  time  specified,  or  in  a  reasonable  time  there- 
after, if  he  has  been  permitted  to  continue  be- 
yond the  time  specified,  as  provided  for  else- 
where in  tbe  contract,  engineer  may  then,  by  and 
with  the  consent  of  dty  council,  notify  the  afore- 
said contractor  and  bis  bondsmen  to  discontinue 
all  work  under  the  contract,  and  it  Is  hereby 
agreed  that  the  contractor  and'  bis  bondsmen 
shall  immediately  reject  said  notice  to  atop 
work,  and  cease  to  have  any  ri^t  to  possession 
of  tbe  ground.  Tbe  engineer  shall  tbereuiMW 
have  the  power,  under  the  direction  of  the  city 
council,  to  place  such  and  so  many  persons  as 
he  may  deem  advisable  by  contract  or  otherwise 
to  complete  the  woric  herein  described,  and  to 
use  such  materials  as  he  may  find  upon  die  line 
of  said  work,  and  to  procure  other  materials  for 
the  completion  of  the  same.  All  expense  of  such 
completion  of  the  work,  induding  tbe  additional 
amount  to  be  paid  the  persons  completing  the 
same,  the  daim  of  the  engineer  for  services  for 
overtime,  and  the  compensation  of  the  inspec- 
tors, the  $20  per  da^  to  be  paid  to  the  dty,  and 
any  other  claim  arising  under  the  contract,  shall 
be  deducted  and  paid  by  the  parties  of  the  first 
part  out  of  any  such  moneys  as  may  then  be  doe 
tbe  said  contractor,  or  which  may  thereafter  be- 
come due  under  and  by  virtue  of  this  agreement 
or  any  part  thereof,  and  in  case  such  ex[>ense  is 
less  than  the  sum  which  would  have  b^n  pay-  . 
able  tor  such  work  under  this  contract  if  the 
same  had  been  completed  by  the  party  of  the 
second  part,  tbe  contractor  shall  be  entitled  to 
recei%'e  the  difference ;  If  tbe  expense  is  greater, 
then  tbe  bondsmen  will  be  called  upon  to  make 
good  the  difference." 

"(32)  And  it  is  further  agreed  that  the  said 
plans  herdn  referred  to  and  the  spedficationa 
hereto  annexed  are  to  form  a  part  of  the  con- 
tract, and  that  each  of  the  parties  is  to  be  bound 
by  all  the  stipulations,  agreements,  and  cove- 
nants therein  by  them  to  be  performed  as  fuUy 
as  if  the  same  wen  herein  contained  and  repeat- 
ed." 

From  these  provldons  of  the  contract  It 
wiU  be  apparent  that  the  conclusions  set  out 
in  plaintiffs'  amended  petition  that  the  dty 
had  and  retained  complete  supervision  of 
and  general  control  of  the  progress  and  con- 
struction of  said  work  are  not  well  founded. 
Under  the  terms  of  tbe  coatract  set  out  in 
plaintiffs'  amended  petition,  and  which  must 
ctmtrol  any  general  allegations  contained  in 
such  petition  as  to  the  provisions  thereof. 
Nelson  Bros,  were  Independent  contradors, 
and  not  the  agents  of  the  dty  of  Muskogee  in 
the  construction  of  such  work,  and  the  city 
would  not  be  liable  for  any  debts  contracted 
by  such  independent  contractor  in  and  about 
tbe  progress  of  auch  Work.  The  case  at  bar  is 
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to  be  dlsUuguIslied  from  Derr  Ctmstrnction 
Ca  T.  Geilratb,  29  OkL  638,  120  Pa&  253,  and 
Hiukogee  Electric  Traction  Go.  r.  Hairel  (not 
yet  offic^lly  r^;Kn>tecD  148  Pac:  lOOK.  In 
thoee  cases  this  court  held  that,  where  the 
wotk  provided  for  bj  contract  was  under 
the  complete  control  of  the  engineer  of  the 
employer,  who  might  order  the  woTk  to  be 
commenced  or  disctmtinued.  as  he  de^ed  It 
adTlsable,  and  who  might  at  any  time  change 
the  plans  and  spedflcatlona  under  which  the 
work  was*  bdng  done,  prorldlng  for  an  in- 
crease  or  decrease  pro  rata  in  the  omnpensa- 
Hon  as  such  changes  ordered  by  the  engineer 
might  affect  Uie  work,  and  iffovMlng  that 
the  oigineer  might  at  any  time  require  the 
contractor  to  discharge  any  employ^  who  ap* 
peared  to  the  engineer  or  the  inspector  to  be 
negligent  or  disobediMit,  and  not  to  re-em- 
ploy any  party  so  discharged,  snCh  oontno> 
tor  was  not  an  fnd^toident  contractor,  but 
only  an  agent  of  the  w^loyer.  In  the  case 
at  bar  the  onOy  authority  retained  by  the  city 
was  the  right  of  inspection  by  its  engineer 
to  see  that  the  work  was  being  ccmducted 
by  the  contractor  in  accordance  with  the 
plans  and  speciflcatioos,  and  to  require  that 
any  work-  Impiogetly  eonstmcted  Should  -at 
once  be  remedied  by  the  extractors,  and 
upon  their  faUnre  bo  to  do  the  engineer 
udght  perfonn  swA  work  and  famish  such 
materials,  as  might  be  decessary  at  the  az- 
pense  of  the  contractors,  and  the  right  to 
cancel  and  annul  the.  contract  In  the  event 
of  Inexcusable  or  nnneoessary  delay  or  of  an 
actual  or  practical  abandonment  of  the  work 
by  the  contractors,  and  the  right,  in  the  event 
of  such  cancellation  of  the  contract,  to  com- 
plete the  work  at  the  expense  of  the  cm- 
traetors.  The  contractors,  under  the  terms 
and  provisions  of  this  coitfract,  were  left  in 
absoluto  control  and  management  of  the 
work,  with  the  right  to  employ  sudi  labor 
and  pnrcbase  such  materials  as  they  might 
see  flt  within  the  spedflcatlons  of  the  era- 
tract,  without  any  interference  or  coirtrol  by 
the  <dty  or  Its  officers,  so  long  as  they  per- 
formed the  work  according  to  the  terms  of 
their  contract  in  accordance  with  the  specifi- 
cations referred  to  therein,  and  without  in- 
excusable or  mmeoessary  delay.  Nelstm 
Bros,  woe  independent  contractors,  and 
therefore  no  liability  can  attech  to  the  city 
for  any  contracts  m^e  by  them  in  prosecut- 
ing such  work. 

Plaintiffs  allege  that  the  dty  had  at  aU 
times  funds  suffl<dent  to  pay  Nelson  Bros,  for 
the  const nictlcm  of  such  sewer,  and  that  from 
time  to  ttme  tbe  city  made  settlements  with 
and  payments  to  Nelson  Bros,  upon  the  esti- 
mates of  the  city  engineer.  It  is  apparent 
that  the  city  must  hecessarily  have  had  the 
funds  either  In  the  treasury  or  by  a  valid 
levy  to  pay  the  contract  price  for  the  work 
provided  for  In  this  contract,  otherwise  the 
city  wcmld  have  been  without  authority  to 
alter  into  the  contract,  and  we  can  conceive 
of  no  reason  by  which  the  facts  alleged 


would  create  a  UabUIty  to  plaintiffs'  assign' 
ors  on  the  part  of  the  dty;  nor  does  the 
amended  petition  allege  that  at  the  time  of 
the  commencement  of  the  action  or  at  the 
times  the  materials  and  tabor  were  furnished 
to  Nelson  Bros,  by  plaintiffs'  assignors  the 
dty  of  Muskogee  bad  in  its  hands  any  funds 
belonging  to  Nelson  Bros. 

[2]  The  only  authority  dted  in  the  brief  ot 
counsel  for  plaintiff^  on  the  question  of  the 
liability  of  the  dty  is  the  case  of  American 
Mill  Ca  T.  City  of  Montesano,  63  Wash.  683, 
116  Pac.  26T.  We  have  examhied  this  case, 
and  find  that  it  turns  prindpally  upon  the 
failure  of  the  dty  to  take  a  txmd  from  the 
contractor  fbr  the  payment  of  dnlms  for  ma- 
terial and  labor  furnished  ai^  done  in  and 
about  the  work  contracted  for,  and  by -reason 
of  sudi  ftiilnre  the  Supreme  Court  held  that 
the  dty  was  liable  to  a  materialman  for  ma- 
terials furnished  the  contractor  Jn  and  about 
the  WOTk.  This  case  Is  in  Une  with  other  cas- 
es in  the  state  of  Washington,  and,  while 
no  WaELbington  statute  Is  quoted,  it  must 
rest  upon  a  statutory  liability ;  for  the  stete 
of  Washington  seems  to  stand  alone  tn  fixing 
a  liability  up<m  a  municipally  for  a  f&Ilure 
to  teke  Uie  stetnto^  bond  tm  the  protection 
of  those  fomishlng  materials  and  labor  to 
contractors  for  pnbltc  works.  The  case  dted 
by  plaintiffs,  however,  does  not  seem  to  us  to 
be  in  point  in  the  ease  at  bar,  for  the  reason 
that  tbe  amended  peUtlon  ot  plaintiffs  does 
not  allege  that  the  dty  of  Muskogee  failed 
to  t^  a  bond  from  the  contractors  for  the 
protection  of  mat^almen  and  laborers  as  re- 
quired by  law.  No  liability  of  the  dty  is 
predicated  upon  the  failure  or  neglect  of  the 
<Atj  to  take  the  bond  for  the  protection  of 
materialmen  and  laborers  as  required  by  law, 
but,  on  the  contrary,  it  is  strongly  insisted 
by  plaintiffs  that  the  txnid  taken  by  tbe  dty 
of  Muskogee  from  the  contractors  was  and  Is 
fiuffldent  to  protect  materialmen  and  labor- 
ers. We  therefore  c(mclude  that  the  amend- 
ed petition  of  plaintiffs  states  no  cause  of 
action  against  the  d^  of  Muskogee  and  that 
the  ruling  of  tbe  trial  court  in  sustaining  the 
demurrer  of  the  dty  was  right 

[3]  We  come  now  to  a  consideration  of  the 
first  assignment  of  error  of  plaintllb,  the 
ruling  upon  the  donurrer  ot  the  defendant 
United  States  Fidelity  &  Guaranty  Gommny. 
Both  counsel  for  plalntiffB  and  the  defendant 
company  have  aided  tbe  court  by  exhaustive 
briefs  upon  the  questious  involved  as  to  the 
liability  of  d^endant  company.  The  parts  of 
the  contract  material  to  a  consideration  of 
the  question  as  to  whether  or  not  the  defend- 
ant United  Stetes  Elddlty  ft  Guaranty  Com- 
pany Is  liable  are  contained  In  the  first,  twen- 
ty-third, and  thirty-first  sedions  of  the  era- 
tract,  which  are  as  follows : 

"(1)  To  furnish  all  necessary  tools,  Inbor,  and 
material  required  to  perform  in  a  perfect  and 
thoroughly  workmanlike  manner  the  construc- 
tion of  the  Goody  Creek  sanitary  outfall  sewer 
contract  SB  covered  by  the  agreement  and  set 
forth  in  detail  in  the  plana  and  ipedficatious 
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of  this  work,  wbick  are  hereby  declared  to  be  a 
part  of  this  cootract  and  equally  binding  with 
the  provisions  of  aame." 

"(23)  It  is  expressly  understood  and  agreed 
that  the  party  of  the  second  part  shall  indemnify 
and  save  harmless  the  dty  from  all  claims  tor 
labor  performed  and  material  furnished,  and 
shall  furnish  the  city  with  satisfactory  evidence 
wbeu  called  for  that  all  persona  who  have  done 
work  or  furnished  materials  for  which  the  said 
city  may  be  liable  have  been  fully  paid  and  sat- 
isfied: otherwise  the  said  city  shall  have  the 
ri^ht  to  pay  all  such  claims  oat  of  any  moneys 
that  may  be  due  or  become  due  the  said  contrac- 
tor. In  the  event  of  the  abandonment  of  the 
work  the  money  due  the  contractor  for  work  up 
to  the  date  of  the  abandonment  may,  at  the  op- 
tion of  said  city,  be  applied  to  the  payment  of 
labor.  This  does  not  include  the  retained  per- 
centage. The  contractor  hereby  agrees  to  keep 
sufficient  guards  by  day  and  guards  and  lights 
by  night  to  prevent  accidents  by  travel  and  to 
indemnify  and  save  harmless  the  said  party  of 
the  first  part  from  all  suits  or  actions  of  any 
kind  or  description  for  or  on  account  of  any  in- 
juries or  damages  received  or  snstained  by  any 
person  or  persons  or  propertieH  by  or  from  said 
party  of  the  second  part,  his  servants,  agents, 
employes,  or  workmen  during  the  prosecution 
of  the  work,  or  by  or  in  consequence  of  any  im- 
proper materials  in  its  construction,  or  by  or 
on  account  of  any  act  of  negligence  or  omission 
whatsoever  of  said  party  of  the  second  part,  or 
any  of  his  servants,  employ^,  workmen,  or 
agents;  and.  In  case  of  salt  or  suits,  claim,  or 
claims  therefor  being  made,  so  much  of  the  mon- 
ey doe  or  to  become  due  the  said  party  of  the 
second  part  nnder  and  1^  virtue  «  the  agree- 
ment as  shall  be  considered  necessary  by  said 
city  may  be  retained  by.  said  dty  ana  withheld 
from  said  party  of  the  second  part  nntil  such 
suits  or  claims  have  been  settled  and  evidence 
of  such  settlement  famished  the  dty  to  their 
satisfaction,  and  the  said  part;  of  the  first  part 
shall  not  in  any  way  be  liable  therefor." 

"(31)  Before  this  contract  shall  becnne  opera- 
tive, the  contractor  shall  procure  the  execution 
and  delivery  of  a  proper  bond  with  sureties  to 
be  approved  by  the  dty  In  the  ram  approximate- 
ly the  fan  amount  of  the  contract  price,  condi- 
tioned for  the  faithful  [performance  of  ail  the 
conditions  and  provisions  of  the  contract  on  the 
part  of  the  party  of  the  aectmd  part  to  be  per- 
formed, and  for  the  indemnification  ot  the  par- 
ty of  the  first  part  from  and  lu^alnst  all  loss  by 
reason  of  the  nonfulfillment  by  the  party  of  the 
second  part  of  the  covenants  contained  in  the 
contract  to  be  performed  by  him,  and  also 
Against  any  loss  1^  reason  of  any  and  all  daims, 
defects,  objections,  liens,  incumbrances,  damages, 
nezlisence,  cost,  or  suits  arising  from  the  non- 
fulfillment or  negligent  performance  by  the  party 
of  the  second  part  of  any  of  the  provisions  of 
the  contract." 

The  bond  executed  by  Nelson  Bros,  and  the 
United  States  Fidelity  &  Guaranty  Company 
ran  to  the  city  of  Uuskogee,  and  was  condi- 
tioned as  follows: 

"Now,  therefore,  the  condiUons  of  this  obli- 
gation is  such  that,  if  the  contractor  shall  well 
and  truly  keep  ana  perform  all  the  terms  and 
conditions  of  the  aaid  contract  on  bis  part  to  be 
kept  and  performed,  both  concerning  the  work 
immediately  contemplated  and  of  any  extension 
and  alterations  thereof  (of  whldi  extensions  and 
alterations  the  said  surety  hereby  waives  notice 
and  agrees  that  all  of  the  provision  of  this  ob- 
ligation shaU  apply  to  said  contract,  as  it  may 
from  time  to  time  be  extended  and  altered,  either 
by  the  engineer  under  the  provisions  therein  con- 
tained, or  by  tbe  parties  thereto,  in  the  same 
manner  as  if  such  extension  and  (uteration  were 
actually  inserted  therein)  that  may  be  ordered 
by  tbe  said  city,  and  shidl  indemnify  and  save 


harmless  the  said  dty  from  all  suits  or  actions 
of  any  name  or  description  brought  against  the 
same  contractor  or  the  said  dty  for  or  on  ac- 
count of  any  injuries  or  damages  received  or  sus- 
tained by  any  person  or  persons  by  or  from  the 
said  contractor,  his  servants  or  agents,  in  Ute 
construction  of  satd  work,  or  in  consequence  of 
any  negligence  in  guarding  tbe  same,  or  any 
improper  materials  used  in  its  construction,  or 
by  or  on  account  of  any  act  or  omi88i<m  of  the 
'  said  contractor,  bis  servants  or  agents,  in  or 
about  the  premues,  then  this  oMigaBon  shall  be 
void ;  otherwise  to  remain  in  full  force  and  ef- 
fect" 

The  question  presented  is  ooe  of. seme  dif- 
ficulty, for  tlie  reason  that  the  old  rule  of 
law.  that  the  surety  was  a  favorite  of  tbe 
law,  and  that  his  obligations  were  strlctlssl- 
mi  Juris,  as  to  surety  and  guaranty  compa- 
nies executing  bonds  for  litre,  baa  been  great- 
ly modified,  so  that  It  now  seems  to  be  that  in 
construing  bonds  of  that  character  the  inter- 
pretation most  favorable  to  the  obligee  is 
given  them.  Colombia  Bank  ft  Trust  Co-  r. 
United  States  Fidelity  &  Onaranty  Gos  33 
Okl.  635.  126  Pac  556;  Maryland  OasDalt? 
Co.  T.  Wellston  (not  yet  (Adially  repcMte^ 
148  Pac.  601 ;  EYost  on  Onaranty  Znnirance 
(2d  Ed.)  p.  4ea 

So  that,  where  any  ambiguity  or  unceztain- 
ty  appears  In  tbe  language  of  txHids  oC  that 
cbaracteTf  tbe  snretT  annpany  la  bdd  to  an 
interpretation  most  favorable  to  the  obligee, 
but,  wbUe  tbl8  la  tro^  socb  companlea  still 
have  the  right  to  main  and  entw  Into  sncb 
contracts  as  they  may  desire,  and,  wiieie 
their  contract  la  neither  ambiguous  nor  un- 
certain, the  courts  cannot  make  a  new  con- 
tract for  them. 

The  statutory  provialona  as  to  contractors' 
bonds  required  to  be  taken  by  municipalities 
are  found  In  tbe  following  aecUons:  Snyder^ 
Clompiled  Laws  1800,  f  781 ;  Beviaed  Uws 
1910,  {  766;  Snydefs  Gomplied  Laws  1909, 1 
989;  Bevlsed  Laws  1910;  f  468;  Snydei's 
Ck>mpUed  Laws  1809,  |  6164;  Beviaed  Laws 
1910.  I  3881. 

The  first  sectl<m  cited  relates  to  boards  of 
public  works  In  <dtle8  of  over  26,000,  and  ap- 
parently bas  no  aj^l^tlon  to  tbe  case  at 
bar.  Tbe  aecood  serttoi,  Bevlsed  Laws  1810, 
8  468,  applies  to  the  constmctlon  of  sewers 
in  cities  and  towns,  and,  so  far  as  It  refers 
to  the  taking  ot  a  bond  by  the  nmnidpality, 
is  as  follows: 

"  •   •  •  And  may  require  the  giving  of  a 

good  and  sufficient  bond  for  the  faithful  execu- 
tion of  the  work,  and  for  the  protection  of  the 
city  and  all  property  owners  a^inst  any  Ion  or 
daman  bj  the  ne^Igent  executi<m  of  sudi 
work.'* 

Tbe  last  section,  sectloi  8881,  Bevlsed 
Laws  1910,  Is  as  follows: 

"Whenever  any  puUic  officer  ahalL  under  the 
laws  of  the  state,  enter  iat<>  contract  in  any  maa 

exceeding  one  hundred  dollars,  with  any  person 
or  persons,  for  the  purpose  of  making  any  pub- 
lic improvements,  or  constructing  any  public 
buildings  or  making  repairs  on  the  same,  mcfa 
officer  shall  take  from  the  puty  ctmtracted  with 
a  bond  with  good  and  sumdent  sureties  to  the 
state  of  Oklahoma,  in  a  sum  not  less  than  tbe 
sum  total  in  the  contract,  conditioned  that  mqA 
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contractor  or  contractors  shall  pay  all  indebt- 
edness incurred  for  labor  or  material  furnished 
in  the  conatmction  of  said  public  building  or  in 
m&ldng  said  pabUc  improvements." 

It  Is  strongly  contended  by  plaintiffs  the 
bond  in  question,  wlien  construed  together 
with  the  contract,  as  it  must  be,  sufficiently 
confonns  to  the  provisions  of  the  section  of 
the  statutes  last  quoted  to  give  plaintiffs  a 
cauae  of  action  upon  the  bond  against  the 
defendant  United  States  Fidelity  &  Guaranty 
Company.  They  further  contend  that,  even 
though  the  bond  be  held  insufficient  as  a  stat- 
utory bond  under  the  section  last  quoted,  yet 
cities  have  an  inherent  and  implied  power 
to  take  from  contractors  b<H}ds  for  the  pro- 
tection  of  materialmen  and  laborers,  and  that 
the  conditions  of  this  bond,  construed  with 
the  contract,  are  sufficient  to  give  plaintiffs 
a  cause  of  action  upon  the  bond.  It  seems 
to  us  that  these  two  propositions,  which,  of 
course,  are  strongly  controverted  by  the  de- 
fendant, present  the  questions  to  be  determin- 
ed by  the  court  in  passing  upon  the  action 
of  the  trial  court  upon  the  demurrer  of  de- 
fendant the  United  States  Fidelity  A  Ooaiaa- 
ty  Company. 

We  do  not  think  it  can  be  seriously  con- 
tended that  the  lM»id  out  In  the  amended 
petition  (tf  plaintiff  Is  the  statutory  bond 
provided  for  by  section  3881,  Reviaed  Laws 
1810.  This  bond  rnns  to  the  city  of  Musko- 
gee, and  is  conditioned  upon  the  faithful  per- 
formance by  the  contractor  of  the  terms  and 
cwdltlons  of  the  contract  and -that  the  con- 
tractor shall  indemnify  and  save  harmless 
the  dty  txam  all  suits  or  actions  brought 
against  the  contractor  or  the  ci^  for  inju- 
ries cx  damages  receiTed  or  sHstained  by  any 
penKm  or  persons  in  consequence  of  any  n^- 
Ugence  of  the  contractors  or  his  servants  In 
the  constructlcm  at  the  work ;  while  the  bond 
provided  for  by  the  statute  should  run  to 
the  state  of  Oklahoma,  conditioned  that  the 
contractors  shall  pay  aU  Ind^tedness  incur- 
red for  labor  or  material  furnished  In  the 
construction  of  such  public,  work.  Of  course, 
it  is  conceded  that  the  mere  fact  that  the 
bond  runs  to  the  city  of  Muskogee,  instead 
of  the  state  of  Oklahoma,  is  not  material  In 
the  determlnatlcm  of  the  question  of  wheth- 
er or  not  the  bond  is  statutory,  but  we  think 
there  can  be  no  donbt  that  the  condltitms  of 
the  bond  are  material  in  determining 
that  question.  The  section  of  the  statute  in 
question  was  Intended  scdely  for  the  protec- 
tlcm  of  materialmen  and  laborers  dealljig 
with  contractors  upon  public  work^  and  the 
conditions  required  to  be  inserted  in  the 
bond  are  for  the  benefit  of  materlabuen  and 
laborers  alone,  and  not  fw  the  benefit  of  the 
municipality  making  the  contract  WhDe,  no 
doubt,  the  bond  provided  for  in  section  468, 
Itevlsed  Laws  1910,  relatii^  to  the  construc- 
tion of  sewers,  could  also  include  In  Its  pro- 
visions  conditions  complying  with  section 
38S1,  supra,  and  <me  bond  might  be  so  con- 
•Utioned  as  to  protect  both  the  municipality 
and  the  materialmen  and  laborara  under  the 


two  sections  at  the  statutes,  yet  in  the  case 
at  bar  it  Is  apparent  that  no  attempt  was 
made  by  the  officers  of  the  city  of  Muskogee 
In  taking  the  bond  sued  upon  herein  to  con- 
form to  the  provisions  of  section  3881,  supra. 
We  are  clearly  of  the  opinion  that  the  bond 
was  taken  by  the  city  under  the  provitions  of 
section  468,  snirra,  and  th^fore  cannot  be 
considered  as  the  statutory  bond  under  the 
provisions  of  secttrai  8881,  supra. 

[4, 1]  It  therefore  remains  to  be  seen  wheth- 
er or  not  the  asi^non  of  plaintiffs  are  pro- 
tected by  the  conditlcns  of  this  bond,  con- 
strued togeUier  with  the  contract,  regardless 
of  the  question  of  the  statutory  dkaracter 
of  the  bond.  We  think  the  overvhdming 
weight  of  authority  authorizes  the  municipal- 
ity, regardless  of  statute,  in  contracting  tor 
the  construction  of  public  woriEs,  to  provide 
for  the  protectl(»i  of  materialmen  and  labor- 
era  by  bond  requirizq;  the  contractor  to  pay 
for  the  materials  and  the  labw  used  In  the 
construction  of  the  public  woric  Knight  & 
Jillson  Go.  V.  Gastle,  172  Ind.  97, 87  N.  B.  976, 
27  L.  R.  A.  (N.  8.)  573,  and  note  page  681; 
2  Dillon,  Municipal  Corporations  (Sth  Ed.) 
126& 

So  that,  if  the  bond  In  questhm  bound  the 
contractor  to  pay  persons  furnishing  material 
and  labor  in  the  construction  at  the  sewer, 
such  persons  would  have  a  right  to  avail 
themselves  of  such  bond,  and  would  have  a 
cause  of  action  against  the  suraty  thereon. 
We  have  carefully  examined  the  authorities 
dted  in  the  briefs  of  counsel  for  plaintiffs, 
and  for  the  United  States  ndellty  &  Guar^ 
anty  Company  upon  this  question.  In  the 
majority  of  cases  dted  by  pdalntUEs  t2ie  bond 
or  the  contract  which  the  bond  secured  pro- 
vided In  express  terms  that  the  contractor 
should  pay  persons  furnishing  materials  or 
labor  in  the  constmctlini  of  such  woric  We 
shall  examine  briefly  the  cases  cited  by  plain- 
tiffs In  which  no  such  provisions  occur.  The 
case  of  Alpena  v.  Title  Guaranty  ft  Surety 
Co.,  158  Mich.  678, 123  N.  W.  536,  was  an  ac- 
tion against  the  officers  of  the  dty  of  AIp^, 
under  a  statute  of  Michigan  giving  to  a  ma- 
terialman or  an  artisan  or  laborer  a  right  of 
action  against  the  oBican  of  a  municipality 
who  might  fall  or  neglect  to  take  the  stat- 
utory bond  to  protect  the  claims  of  persons 
furnishing  material  and  labor  for  public 
works.  ^Die  contract  provided  that  the  con- 
tractor should  at  bis  own  prc^r  cost  and 
charges  provide  all  manner  of  labor,  mate- 
rials, apparatus,  utensils,  and  cartage  of  ev- 
ery description  needful  tor  the  performance 
of  the  said  several  works.  A  bond  was  taken 
conditioned  that  the  contractor  should  well 
and  truly  keep  and  perform  all  terms  and 
condltloois  of  said  contract,  and  should  indem- 
nify and  save  harmless  the  said  city  of  Al- 
Iteua,  the  city  council,  and  officers  thereof 
against  all  claims  due  from  said  ccmtractora 
or  from  subcontractora  under  them  which 
may  accrue  to  any  perscm,  firm,  or  corpora- 
tion on  account  of  any  labor  performed  or 
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materials  tarnished  tmder  and  by  rirtne  of 
the  contract  The  court,  holding  that  the 
b<md  t^ken  was  saffldent  secnrity  for  the 
protection  of  persons  famishing  material  and 
labor,  says: 

"Now,  if  we  tarn  to  the  contract,  we  discover 
no  stipulation  for  saving  harmless  tiie  citj  coan- 
dl  and  officers,  except  the  provirion  that  the 
Murray  Company  shall  at  Its  own  proper  cost 
and  expense  tumiah  the  labor  and  material.  If 
these  two  provisions,  are  read  together,  there- 
fore, it  imports  an  o4)ligatioo  to  save  harmless 
the  city  council  and  officers  thereof  by  famisliiiv 
at  their  own  proper  cost  and  expense  the  labor 
and  material  reqalred." 

It  Is  ai^rent  that  the  oplnlrai  In  this 
case  rested  npon  the  liability  Imposed 
statute  upon  the  offldals  to  protect  material- 
men and  laborers,  and  that  the  llabUlty  of 
the  surety  npon  the  bond  taken  was  based 
upon  the  condition  to  save  harmless  the 
city  council  and  ofBceni  thereof. 

The  case  of  tyman  t.  City  of  linooln,  38 
N'eb.  794,  57  N.  W.  631,  seems  to  squarely 
support  the  contention  of  idabitifls.  The 
court  there  holds  that  a  bond  to  taithfufty 
perform  all  tiie  terms  of  a  oontractt  which 
prottded,  '^e  contractors  shall  file  with 
the  board  of  public  works  reodpta  of  claims 
from  all  parties  furnishing  them  with  ma- 
terial and  labor  In  the  constmctlon  of  sudi 
eUglne  bouses,**  was  for  the  benefit  of  all 
persons  who  furnished  labor  and  material 
used  In  said  contract,  and  such  persons  could 
sUe  on  the  bond.  This  case  has  been  follow- 
ed as  the  rule  of  law  In  Nebraska  In  a  num- 
ber of  decisions  of  the  Suprone  Court  of 
tbat  state.  Sailing  v.  MbrreU,  97  Neb.  454, 
150  N.  W.  195,  and  cases  there  dted. 

In  the  case  of  Indianapolis  t.  Scott,  72 
Ind.  at  page  196,  the  Supreme  Court  of  In- 
diana, passing  upon  a  bond  conditioned  that 
the  contractor  should,  faithfully  comply  with 
the  conditions  of  the  contract  In  all  respects 
according  to  the  true  Intent  and  meaning 
thereof,  and  where  It  was  stipulated  In  the 
contract  that  the  contractor  should  and 
would  furnish  such  good,  proper,  and  suffi- 
cient material  of  all  kinds  whatsoerer  as 
shall  be  necessary  for  the  alterations,  addi- 
tions, and  resnlrs  of  said  sdio^house,  and 
perform  all  kinds  of  labor  whatsoerer  as 
shall  be  necessary  for  the  erection  and  com- 
pletion of  the  same  in  all  respects,  held  that. 
In  an  action  the  upon  the  bond,  an 
allegation  of  a  breach  of  the  bond.  In  tSiat 
ttie  contractor  had  fUled  to  pay  for  all  the 
material  and  labor  furnished  by  him  under 
said  contract,  was  good  against  a  demurrer. 
This  case  and  the  Nebraska  case  are  the 
only  cases  dted  by  plaintiffs,  and  the  only 
cases  which  we  have  been  able  to  find,  after 
some  search,  which  support  the  contention 
of  plaintiffs  upon  a  bond  and  contract  like 
those  in  the  case  at  bar.  In  an  exhaustive 
subject  note  to  Uie  case  of  Benight  &  Jlllson 
V.  Castle,  supra,  the  authorities  upon  the 
question  here  Involved  are  elaborately  set 
forth,  and  it  seems  from  an  examination  cf 
the  authorities  there  dted  that  it  Is  eaa&itial  i 


that  the  stipulations  and  conditions  in  a  con- 
tractor's bond  should  be  sufficienUy  precise 
and  deflnite  In  terms  to  lay  upon  the  obU- 
gees  an  oUlgatlon  to  pay  or  cause  to  be  paid 
the  debts  due  the  benefldariea  In  ordn  to 
afford  the  latter  in  any  event  a  cause  of  ai^ 
tlon.  In  order  for  a  third  partjr  to  recover 
upon  an  agreement  between  others  to  whldi 
he  is  not  privy,  the  oontnwC  most  be  made 
expressly  for  his  benefit  It  must  not  <mlr 
be  Intended  to  secure  some  beneOt  to  hlm, 
but  It  must  be  a  promise  legally  enforceable^ 
Revised  Laws  1810,  |  896;  Electrie  Aptdl- 
ance  Co.  v.  C  S.  F.  A  O.  Co^  nO  Wis.  ^4, 
86  N.  W.  648,  63  U  R.  A.  609;  Parkn  T. 
Jeffery,  26  Or.  186,  37  Pac  712;  Kansas 
City  V.  O'ConneU.  90  Ho.  357,  12  S.  W.  791; 
Lancaster  v.  Fresooln.  192  Pa.  452,  43  Aa 
961 ;  Green  Bay  Lumber  Go.  v.  Sdiool  IM«> 
trice.  121  Iowa,  663,  97  N.  W.  72;  Hunt  r. 
King,  97  Iowa,  88,  66  N.  W.  71;  Seartes  t. 
City  of  Flora.  226  IlL  167.  SON.  8.96;  Cleve- 
land Metal  Roofing  Oo.  v.  Oaspard.  80  OUo 
St  185,  106  N.  B.  9,  U  B.  A.  1916A,  768. 

The  cases  last  dted  are  practically  in  di- 
rect conflict  with  the  Nebraska  rule,  and 
the  Nebraska  Supreme  Court  seems  to  stand 
alone  In  construing  a  contract  and  bond  sach. 
as  In  the  case  at  bar  to  create  a  llabUIty  in 
favor  of  persons  furnishing  material  and 
labor  under  the  contract  So  far  as  plaln- 
tUEs  are  concerned,  the  only  condition  la 
tiie  bond  which  coidd  In  any  event  concern 
them  is  the  >  provision  that  .the  emtzaetor 
shall  weU  and  truly  keep  and  perform  all 
the  terms  and  cntdltlons  of  the  contract  oa 
his  part  to  be  kept  and  perftmned.  The 
other  oondltUftu  In  the  bcmd  are  for  the 
benefit  of  the  dty  and  to  protect  the  dty 
against  any  negligence  of  the  contractor  or 
his  servants  In  or  about  the  work  or  the 
materials  used  therein.  Lrt  us  see  what  the 
provisions  of  the  contract  are  which  conld 
In  any  way  be  consdrued  as  a  promise  made 
for  the  benefit  of  plaintiffs'  asaignora.  First 
dause  requires  the  contractors  to  famish 
all  necessary  tools,  labor,  and  matolaL  fRw 
fourth  clause  requires  tbe  contractor  to 
guarantee  the  dty  against  ai^  loss  wlint- 
ever  by  reason  of  any  oUlgations  the  con- 
tractoir  may  have  Incorred.  The  twenty- 
third  clause  provides  tbat  flie  oontncton 
shall  liKlemnlfy  and  save  hanuleas  the  dtr 
frtun  all  dalms-fior  labor  performed  and 
materials  furnished,  and  shall  furnish  the 
dty  with  satlsfectory  evidence,  when  called 
for,  that  all  persons  who  have  done  work 
or  furnished  materiala  for  whldi  the  said 
dty  may  be  liable  have  been  foUy  paid  and 
satisfied ;  otherwise  the  said  dty  dull  have 
the  right  to  pay  all  sudb  d&lms  out  of  any 
money  wbldi  may  be  doe  m  become  due  the 
contractors.  We  have  already  dIsi>osed  <tf 
the  question  of  the  llabmty  of  the  aty  for 
claims  for  material  and  labor,  so  that  the 
twenty-third  clause  referred  to  cannot  be 
applicable  to  the  claims  of  plaintiffs*  as- 
si^nora,  for  the  reason  tbat  the  dty  was 
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never  liable  therefor,  and  could  In  no  event, 
under  the  contract,  become  liable  therefor, 
so  that  the  contractors  were  not  boond  to 
indemnify  and  save  harmlesa  the  city  from 
the  claims  of  plaintiffs,  nor  conid  the  dty, 
nnder  the  provisions  of  the  contract,  have 
d^anded  evidence  from  the  contractors 
that  plaintiffs'  claims  had  been  paid  because 
the  dty  was  not  liable  therefor  nor  could 
the  city  have  paid  such  claims  and  deducted 
them  from  the  amount  due  the  contractors 
for  the  same  reason.  This  court,  in  Hutchin- 
son V.  Kmeser,  34  Okl.  23,  124  Pac.  691,  41 
L.  R  A.  (N.  S.)  318,  Ann.  Cas.  1014C,  98, 
construing  a  builder's  bond  the  condition  of 
whldi  was  as  follows: 

"Now,  if  the  said  Robert  Croeger  shall  |>ay  all 
claims  for  labor  and  material  contracted  in  the 
erection  of  said  county  jail  bnilding  to  each 
and  all  persons  entitled  thereto,  and  which 
claims  mi^t  be  the  basis  of  liens  on  said  lots 
ud  boHdiDg,  then  this  bond  to  be  void;  other- 
wise to  remain  in  fall  force  and  dteet  •  •  • 

—held  that,  Inasmuch  as  no  mecfianlc's  lien 
tHaims  would  lie  against  the  county  Jail,  the 
petltltm  stated  no  cause  of  action  upon  the 
bond.  Smith  v.  Bowman,  82  Utah,  88,  88 
Pac:  687,  0  L.  B,  A.  (N.  S.)  889,  and  note. 

The  fourth  danse  of  the  contmct  also 
would  not  altord  a  basis  for  plalntUTs*  cause 
of  action ;  for  It  only  provides  that  the  con- 
tractors shall  guarantee  the  dty  against  any 
loss  whatever  by  reason  of  oU^tions  incurs 
red  by  said  contractors.  As  there  was  no 
llaUUty  of  the  dty  for  the  obligations  of  the 
contractor,  the  dty.  could  in  no  event  Incnr 
any  loss.  Upon  tiie  authority  of  Hutdilnson 
V.  Kmeger,  snpra,  we  are  ctmstralned  to  the 
<q>lnlon  that  no  canse  of  action  arose  la 
ftiTotf  of  plaintiffs  upon  the  fourth  and 
twenty-third  dauses  of  the  contract. 

Does  the  agreonent  to  fnnilsh  all  neces- 
sary tods,  labor,  and  material  found  In  the 
first  clause  of  the  contract  give  a  cause  <3t 
action  to  plalntllb?  In  the  case  of  Paget 
Sound  Brick  Go.  v.  School  District,  12  Wash. 
118,  40  Paa  608,  the  contract  provided  that 
the  contractor  should  furnish  the  materials. 
The  bond  given  to  secure  the  performance  of 
the  contract  was  conditioned  that  the  con- 
tractor should  faithfnlly,  tlme^  and  tmly 
do  and  perform  the  said  work,  and  comply 
with  said  cmtrBCt,  plans,  and  spedfications. 
The  court  CMistralng  the  contract  and  bond 
say: 

"It  is  tme  that  it  is  therein  provided  that  he 
shall  furnish  the  materials,  and  it  woald  be  (air 

to  presume  tha(  that  meant  that  be  should  fur- 
nish thetn  at  bis  own  expense,  but  it  could  not 
be  inferred  from  the  fact  that  he  was  required 
to  do  this  that  he  thereby  bound  himself  to  pay 
the  persons  from  whom  the  materials  should  be 
obtained."  Green  Bay  Lumber  Co.  v.  School 
District,  supra;  Searles  v.  Citj  of  Flora,  supra; 
Bunt  V.  KiiVi  supra. 

It  seems  from  a  reading  of  the  foregoing 
anthorltl^  and  Indeed  from  a  consideration 
of  the  terms  and  conditions  of  the  contract 
and  the  bond  in  question  in  the  case  at  bar, 


that  the  c<mtractors  by  the  provisions  nnder 
discussion  bound  theoiselves  to  do  the  work 
and  to  furnish  all  necessary  material  to  com- 
plete their  contract,  and  that  they  nowhere 
agreed  or  undertook  to  pay  claims  for  mate- 
rial or  labor,  except  such  as  might  give  rise 
to  a  liability  against  the  dty,  and,  having 
concluded  that  the  dty  is  not  liable,  we  can- 
not avoid  the  coodusion  that  the  surety  up- 
on the  bond  In  question  did  not  obligate  it- 
self to  pay  tbe  claims  of  the  assignors  of 
plaintiffs. 

We  are  very  dearly  of  the  opinion  that  the 
bond  in  question  was  taken  by  the  dty  of 
Muskogee  under  the  provisions  of  sedlon  468, 
Bevlfied  Laws  1910,  rdatlng  to  the  construc- 
tion of  sewers ;  and  from  a  reading  of  the  con- 
tract and  the  Nmd  It  seems  dear  that  flie 
bond  was  executed  for  tbe  purpose  of  pro- 
tecting the  dty  against  any  ne^genee  of  the 
contractors  or  defective  workmanship  or  ma* 
terlal  In  the  construction  of  the  voi^,  and 
for  the  benefit  ot  the  dty  In  guaranteeing  tbe 
performance  of  the  c<wtraet  by  the  contrac- 
tors in  accordance  with  Its  terms,  and  that  it 
was  not  the  Intent  of  the  parUes  altering 
into  tbe  contract  and  b<md  to  protect  ttiose 
fumlsbliq;  material  and  labw  by  tile  terms 
of  the  bond  and  ccmtract  entered  int<^  for 
such  bmd  and  ctHitract  certainly  does  not  ex- 
pressly guarantee  payment  to  material  men 
and  laborers.  As  we  have  said  before,  bonds 
executed  by  surety  companies  for  hire  are 
llberaUy  construed;  yet  we  an  not  at  Uber^ 
to  set  aside  iiie  contract  entered  into  by  them 
when  they  executed  this  bond,  and  substi- 
tute one  whldi  the  offlcen  of  the  dty  should 
have  required  to  be  made.  Hie  surety  com- 
pany might  have  declined  to  guarantee  the 
paymoDt  by  the  cmtractors  of  all  claims 
for  material  uid  labor  as  required  in  the 
bond  provided  fbr  by  tiie  statute  Intended  for 
thdr  protection,-  and,  wbUe  It  la  dear  tihat 
Oa  officers  of  the  dty  faited  and  neglected 
to  perform  the  duty  Imposed  upon  them  by 
law,  yet  we  cannot  for  that  reasra  cast  the 
burden  of  thdr  ne^lgence  upon  the  defend- 
ant, who  never  assumed  It 

We  are  of  the  opinion  that  the  ruling  of  the 
trial  court  sustaining  the  donurr^  of  the 
United  States  Fidelity  ft  Onaraniy  (Company 
was  correct,  and  that  the  Judgment  should 
be  affirmed. 

PE:b  curiam.    Adopted  In  whde. 


(54  OU.  Ml) 
HIU>  et  aL  V.  HILL  et  aL    CNa  6411.) 
(Supreme  Court  of  Oldahoma.    Nov.  2,  191lt. 
Rehearing  Denied  Jan.  11,  1916.) 

(Syllahut  bv  the  Court.} 

Trusts  ®=»16  —  Realty  Bequeathed  if 
Trust— Validitt  of  Trust  as  Power. 
Where  a  testator  by  tbe  terms  ot  his  will 
gives  and  bequeaths  real  property  to  a  certain 
trustee,  named,  and  spccincally  authorises  Bni 
directs  said  trustee,  on  the  happening  of  a* 
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event  certalD.  to  cooTer  said  real  estate  to  cer- 
tain named  neiTs,  held,  that  such  bequest  is 
valid  under  section  6666,  Revised  Laws  1910,  as 
a  power  is  trust,  and  that  the  hdrs  named  as 
beneficiaries  have  enforceable  rights  under  the 
terms  of  the  bequest,  which  a  court  of  eauity, 
in  good  oonsdence,  is  bound  to  protect  and  en- 
force. 

[Bd.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  14;  Dec.  Dig.  ^16^] 

Commissioners'  Opinion,  EH  vision  No.  2. 
Error  from  District  Court,  Garvin  County ; 
R.  McMillan,  Judge. 

Action  by  John  Bdgar  HIII  and  others 
against  Mettle  Hill  and  otliera  Judgment 
for  defendants,  and  plalotlfTs  bring  error. 
Affirmed. 

See,  also,  US  Fac.  1122. 

Fyeatt  &  Butts,  of  I^uIb  TaUey,  tar  plain- 
tUEi  In  error,  Blanton  ft  Andrews,  of  Pauls 
VaU«y,  for  defendants  In  wnur. 

BBOTT,  a  This  case  involTee  the  Ques- 
Uon  of  a  power  In  trnst  But  It  is  not  our 
porpoee  w  lntentim  to  write  a  voluminous 
essay  upon  the  nmch  discussed  and  confns* 
ed  question  of  uses  and  trusts.  But  we  shall 
simply  announce  the  law  of  this  state  ap- 
plicable to  the  facts  of  the  case  at  bar. 

The  material  facts,  as  briefly  stated  as  Is 
consistent  with  accuracy,  are  that  John  T. 
Hill  died  on  January  19, 1813,  leaving  a  will 
which  contains  the  following  provision,  which 
iB  the  basis  of  this  action: 

**!  hereby  make  the  following  disposition  of  all 
my  property,  to  wit:  I  give,  oequeath,  and  de- 
vise to  A.  R.  Hickam,  of  Pauls  Valley,  in  the 
county  of  Garvin,  in  the  state  of  Oklanoma,  all 
my  estate,  real,  personal,  and  mixed,  of  what-' 
soever  nature  and  kind  soever,  and  wherever 
situate,  and  that  I  may  die  seised  or  possessed 
of,  or  to  which  I  may  in  any  way  be  entitled  or 
interested.  To  have  and  to  hold  all  of  said  real 
e^te  unto  said  A.  R.  Hieltam,  and  bis  heirs  and 
assigns,  forever,  upon  the  trusts,  and  to  and  for 
the  uses,  interests,  and  purposes  hereinafter  lim- 
ited, described,  and  declared,  that  is  to  say,  up- 
on trust  for  my  wife,  Mattie  Hill,  and  my  chil- 
dren, John  Edgar  Hill,  Wm.  RUey  HiU,  Harry 
Vernon  Hill,  Susie  Hill,  Thomas  J.  HiU,  and 

.  Ruth  Hill,  and  them  alone,  in  the  portions  fol- 
lowing, to  wit:  One-third  to  my  wife  Mattie 
Uill,  and  one-ninth  to  each  of  my  said  children, 
Jolin  Edgar  HiU.  Wm.  Riley  Hill.  Harry  Ver- 
non Hill,  Susie  HiU,  Tb<mias  J.  HiU,  and  Ruth 
Hill,  to  take  possession,  management  and  con- 
trol of  said  estate  and  receive  the  rents,  issues 
and  profits  therefrom  and  to  apply  the  net  in- 
come from  the  same,  to  the  use  and  benefit  of 
my  said  wife  and  my  said  named  children,  in 

'  the  proportions  aforesaid,  during  the  term  until 
my  youngest  child  then  living  shall  becnme  of 
age.  and  as  soon  as  practicable  after  that  event, 
to  be  conveyed  in  fee,  an  undivided  one-ttiird 
interest  to  my  said  wife,  Mattie  Hill,  her  heirs 
and  assigns,  and  an  undivided  one-ninth  interest 
to  each  of  my  said  named  chUdren,  John  Edgar 
HiU,  Wm.  Riley  HiU,  Harry  Vernon  HUL  Susie 
HUl,  Thomas  J.  BUI,  and  Ruth  HUl.  and  their 
and  each  of  tbdr  bdra  and  assigns,  former." 

This  will  was  duly  admitted  to  probate 
February  7,  1913,  and  on  April  24,  1914,  tbe 
Idalntiffs  In  error,  as  plalntlflTs  below,  Sled 
a  petition  in  equity  asking  that  the  will  be 
declared  void  and  for  a  distribution  of  the 
estate  according  to  tbe  laws  of  succession  of 


the  state  of  Oldahonuu  Hiat  portion  of  the 
petition  which  is  material  to  the  Issue  before 
this  court  ia  as  follows: 

"IV.  That  bj  the  terms  of  said  wiU  all  of 
said  property  is  given  to  the  defendant  A.  B. 
Hickam,  as  tmstee,  to  be  hdd  in  trust  for  a 
period  of  time,  to  wit,  about  IS  years,  until  the 
youngest  chUd  Uving  at  the  date  of  the  death  of 
said  testator,  said  youngest  child  being  the  de- 
fendant Rutn  HiU,  who  Is  now  about  6  years 
old.  shall  arrive  at  the  age  of  majority,  and  dn 
said  property  ia  to  be  conveyed  to  the  persons 
and  in  the  shares  and  proportions  therein  nam- 
ed ;  that  the  testamentary  disposition  of  bis 
property  by  the  said  testator  in  said  will  is  void 
as  being  an  express  trust  in  positive  violation 
of  the  laws  ana  statutes  of  this  state  in'  rela- 
tion to  uses  and  trusts,  and  said  wiU,  being  void 
and  of  no  effect,  passed  no  title  to  the  said  A.  B. 
Hickam  as  trustee  or  as  executor,  but  that  said 
property  herein  described  descended  and  passed 
under  the  laws  of  succession  of  this  state  and 
vested  in  these  plaintiffs,  and  tbe  said  Thomas 
J.  HiU,  since  deceased,  became  seised  and  pos- 
sessed thereof  with  title  absolute  and  fee  simple 
la  all  said  property  and  entitled  to  have  diatri- 
botion  of  same." 

A  demurrer  was  lodged  against  the  peti- 
tion, which  was  sustained,  and  from  the  or- 
der sustaining  said  demurrer,  the  i^alntifh 
In  error  (plaintUts  below)  appeal  to  this 
court  Tbe  court  did  not  sustain  the  demur- 
rer on  the  technical  ground  that  the  peti- 
tion imperfectly  pleaded  the  Issue  relied  up- 
on by  tbe  {rtainUffa,  bdt  sustained  it  on  the 
ground  that  the  will  ia  valid,  even  in  the  fitoe 
of  the  objection  so  squarely  and  clearly  lodg- 
ed against  it  by  the  demurrer;  and  in  Oiis 
we  think  the  learned  trial  judge  was  ear- 
rect 

The  plaintiffs  in  orror  rely  upon  section 

6657,  Revised  Lews  1910.  which  provides: 

"Every  dispontion  of  real  property,  whether 
by  transfer  or  will,  must  be  made  directljr  to  the 
person  In  whom  the  right  to  tbe  possession  and 
profits  is  intended  to  be  vested,  and  not  to  any 
other,  to  tbe  use  of  or  in  trust  for  socfa  person ; 
and  if  made  to  any  person,  to  the  use  of  or  in 
trust  for  another,  no  estate  or  interest  vesta  in 
the  trustee ;  but  he  must  execute  a  'release  of 
the  property  to  the  beneficiary  on  demand,  the 
latter  paying  the  expense  thereof." 

And  they  argue  that,  inasmuch  as  this 
property  was  given  and  bequeathed  not  di- 
rectly to  tbe  heirs,  but  to  A.  R.  Hickam,  to 
be  held  in  trust  by  him  until  the  bappenins 
of  a  certain  event,  and  then  conveyed  by 
Hickam  to  tbe  heirs  of  the  deceased  enumer- 
ated In  the  will,  no  title  vested  In  Hickam, 
and  the  heirs  were  entitled  to  tbe  immediate 
distribution  of  tbe  estate,  as  though  deceased 
bad  died  intestate.  They  ar^e,  farther, 
that  the  trust  to  convey  provided  for  in  tbe 
win  is  not  found  In  our  statute,  and  Is  In- 
valid, because  sueb  trust  Is  not  enumerated 
among  the  trusts  expressly  authorized  by  the 
statute,  and  quote  in  support  of  that  propo- 
sition section  6662,  Revised  Laws  IMO,  which 
provides  that: 

"Express  trusts  may  be  created  fbr  any  of  the 
following  purposes: 

"First.  To  sell  real  proper^  and  apply  or  dis- 
pose of  the  proceeds  in  accoraance  with  tbe  in- 
strument creating  the  trust 
i    "Second.  To  mortgage  or  rdease  real  proper- 
,  ty  for  the  benefit  of  annuitants  .or  other  legatees; 
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or  for  the  purpose  of  satis^rins  any  charsro 
thereon. 

"Third.  To  receive  the  rents  and  profits  of 
real  property,  and  pay  them  to  or  apply  them  to 
the  use  of  any  person,  whether  ascertained  at 
the  time  of  the  creation  of  the  trust  or  not,  for 
hhnsdf  or  for  bis  family,  during  the  life  of  such 
person,'or  for  any  shorter  term,  subject  to  the 
provisions  of  article  II  of  this  chapter. 

"Fourth.  To  receive  the  rents  and  profits  of 
real  property,  and  to  accumulate  the  same  for 
the  purposes  and  vithin  the  limits  prescribed 
by  tne  same  article." 

And  they  Insist  that,  inasmach  as  the  be- 
qneat  was  not  made  directly  to  tbe  beirs,  but 
was  made  to  Hlckam,  and  not  made  to  hfm 
for  the  purpose  of  selling,  mortgaging,  etc., 
but  to  be  conveyed  by  him  to  the  heirs,  and 
that,  inasmuch  as  no  such  authority  Is  grant- 
ed by  the  provisions  of  either  of  the  above 
statutes,  the  wtll  Is  void.  That  contention 
would  be  correct  but  for  other  provisions  of 
the  statute  Section  6665,  Revised  Laws 
1910,  provides  that: 

"Where  an  express  trust  in  relatitm  to  real 
propertz  la  created  for  any  purpose  not  enumer- 
ated in  the  preceding  sections,  such  trust  vests 
no  estate  In  the  trustees ;  but  the  trust,  if  di- 
recting or  authorizing  the  performance  of  any 
act  which  may  be  lawfully  performed  under  a 
power,  la  valid  aa  a  power  in  trust,  subject  to 
the  provisions  In  relation  to  such  powers  con- 
tained in  article  VI  herein." 

Then,  in  the  llgbt  of  this  last  statute,  what 
is  the  status  of  this  will?  In  It  we  certainly 
have  an  express  trust.  In  relation  to  real 
property,  created  for  a  purpose  not  enumer- 
ated in  either  of  the  preceding  sections— 
namely,  for  the  pu(T)ose  of  conveying  this 
real  estate  to  certain  named  heirs.  Then,  is 
not  the  trust  created  by  this  will  valid?  The 
statute  says,  if  the  trust  directs  or  author- 
izes the  performance  of  any  act  which  may 
lawfully  be  performed  under  a  power,  it  is 
valid  as  a  power  in  trust.  And  the  word 
"power,"  as  defined  by  our  statute,  is  an  au- 
thority given  to  another  to  do  some  act  In  re- 
lation to  real  property  which  the  owner  him- 
self might  perform.  Section  6678,  Revised 
Laws  1910.  The  owner  of  this  property  cer- 
tainly could  have  conveyed  It  to  these  heirs, 
and,  if  be  could,  then  under  this  statute  he 
certainly  had  the  right  aud  autbority  to  dele- 
gate that  power  to  convey  to  a  trustee,  and 
that  delegated  autbority  became  a  power  In 
trust ;  or,  In  common  parlance,  the  deceased, 
Hill,  simply  intrusted  HIcliam  with  the  power 
and  authority  which  he  himself  had  to  deed 
and  convey  this  property  to  his  wife  and  the 
children  designated  In  the  wilL 

New  York  has  eitatutes  almost  Identical 
with  ours  upon  this  subject,  and  in  Tilden  v. 
Green  et  al.,  130  N.  T.  29,  28  N.  E.  880,  14  L. 
R,  A.  33,  27  Am.  St  Rep.  487,  in  the  body  of 
the  opinion,  the  court  says: 

"A  trust  power,  to  be  valid,  therefore,  must 
designate  some'  person  or  class  of  persons,  other 
than  the  grantee  of  the  power,  as  its  objects, 
and  it  must  be  exercised  for  the  sole  benefit  of 
such  designated  beneficiary,  and  its  execution 
may  be  compelled  in  equity.  A  nonenforceable 
trust  power  is  an  impossibility  under  mir  law, 
unless  by  the  inatrument  creating  it  tt  Is  ex- 


pressly made  to  depend  for  its  execution  on  the 
will  of  the  grantee. 

In  the  case  at  bar  the  will  of  the  grantee, 
Hlckam,  is  not  consulted.  He  Is  given  no  op- 
tion, but  Is  granted  and  bequeathed  this  es- 
tate "for  the  uses.  Interests  and  benefits  here- 
inafter limited,  described,  and  declared,"  and 
he  Is  to  exercise  the  i>ower  in  trust  for  the 
sole  benefit  of  the  beneficiaries  designated  In 
the  will. 

The  will  In  the  Tllden  Case  was  declared 
void  because  the  power  In  trust  was  too 
vague  and  indefinite,  and  did  not  confer  upon 
any  person  or  persons  an  enforceable  right 
The  Court  of  Appeals  say: 

"The  Supreme  Court  held  that  the  effect  of  the 
thirty-fifth  and  thir^^inth  articles  of  the  will 
was  to  create  one  general  trust  for  charitahlo 
purposes,  embracing  the  entire  residuary  estate, 
and  vrated  in  the  trustees  a  discretion  with  re- 
spect to  the  disposition  of  such  estate  by  them ; 
that  the  testator  did  not  intoid  tc^  and  did  not, 
confer  upon  any  person  or  persons  any  enforce- 
able right  to  any  portion  ot  said  residuary  ea- 
tf^te,  and  did  not  designate  any  beneficiary  who 
was  or  would  be  entitled  to  demand  the  execu- 
tion of  the  trust  in  his  or  its  behalf,  and  de- 
clared the  provision  of  the  will  relating  to  the 
disposal  of  the  residuary  estate  for  such  zea- 
soDs  illegal  and  void." 

Bat  we  find  no  sodi  Inflrmity  In  the  will 
under  consideration.  There  la  no  vagueness, 
Indeflnlteneas,  or  uncertainty  aa  to  what 
ffic&am  la  to  or  as  to  who  are  the  bene^- 
darles  of  the  power  in  tnut;  or  as  to  who 
have  enforceable  rights  under  it;  and  these 
elements  in  this  vlll  esaentiaUy  make  the 
power  In  trust  both  raUd  and  enforceable. 
.  Perry  on  Trusts  and  Trustees,  S  248,  In  dis- 
cussing powers  that  are  tmsts.  says: 

"Courts  will  not  aUow  a  trust  to  fail  or  to 
be  defeated  by  the  refusal  or  neglect  of  the  trus- 
tee to  execute  a  power,  if  such  power  is  so  giv- 
en that  it  is  reasonably  certain  that  the  donor 
intended  that  it  should  be  etercised.  There  are 
mere  powers  and  mere  trusts.  There  are  also 
wers  which  the  party  to  whom  they  are  given 
intrusted  with  and  required  to  execute. 
Courts  consider  this  last  kind  of  power  to  par- 
take so  much  of  the  character  of  a  trust  to  be 
executed  that  they  will  not  allow  it  to  fail  by  the 
failure  of  the  donee  to  execute  it,  but  wiu  ex- 
ecute it  in  the  place  of  the  donee.'^ 

And  he  further  says,  if  for  any  reason  the 
trustee  fails  to  exercise  the  power  instructed ' 
to  him,  the  court  wUI  put  "itself  la  the  place 
of  the  trustee,  and  will  exercise  the  power ; 
*  *  •  for,  if  the  trust  or  power  can  by  any 
possibility  be  exercised,"  the  court  will  not 
allow  the  nonexecutlon  of  the  party  Intrusted 
to  prejudice  the  rights  of  the  party  benefi- 
cially Icterested. 

Justice  Gray,  in  Townshend  v.  Frommer 
et  al.,  125  N.  T.  446,  26  N.  E  805,  says: 

"Our  Revised  Statutes,  while  abolishing  all 
express  trusts,  except  those  particularly  enu- 
merated, sun  permitted  effect  to  be  given  to  the 
intentions  of  a  grantor  by  dedariae  that,  wheh 
others  were  attempted,  they  ahould  be  effectuat- 
ed through  the  medium  of  a  power  in  trust." 

And  he  further  holds  Uiat: 

"Where  a  trust  is  real  and  active,  as  where  a 
trustee  is  empowered  to  convey  lands  upon  cer^ 
tain  tionditions  to  certain  persons,  the  statute 
declares  the  trust  valid  as  a  power  In  truaL" 
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In  Bandan,  A6m*T,  etc,  t.  Constans,  33 
Minn.  329,  23  N.  W.  680;  the  court,  In  uphold- 
ing an  Instrument  as  a  power  In  tnut,  says: 

"It  will  be  obserred,  however,  that  the  dec- 
laration of  trust  sought  to  be  created  is  not 
amooK  those  permitted  by  the  statote  of  uses. 
Qen.  St  1878.  c.  43. '  Neither  is  the  instrument 
In  form  a  power  in  trust,  as  defined  by  the  stat- 
ute ;  but,  except  tot  Uie  statute,  the  trust  would 
be  vahd  as  an  express  trust ;  and  in  such  cases, 
where  it  is  intended  to  autlkoiize  *the  perform- 
ance of  any  act  which  may  be  lawfully  per- 
formed under  a  power/  it  shall  be  deemed  valid 
as  a  power  in  trust.  Chapter  43,  S  14.  The 
form  of  the  instrument  constituting  toe  trust  in 
such  cases  is  not  material  if  properly  executed. 
If  it  were  required  to  be  a  formal  power  in 
trust,  then  the  provisions  of  section  14  would 
be  meaningless.  The  trust  declared  becomes, 
under  that  section,  construetlTely  a  power  in 
trust." 

Altbou^  the  estate  In  thla  case  amounts 
to  about  V70.000,  the  defendants  in  error  havo 
filed  no  brief;  but  we  are  unable  to  assent  to 
the  poaltioa  of  the  plaintiffs  in  error,  for  to 
do  80  would  be  to  nnUlfr  sectlcm  6665,  Revis- 
ed Laws  1910. 

The  plaintiffs  in  error  rely  lai^y  upon  Es- 
tate of  Fair.  132  CaL  623, 60  Fac  442, 64  Pac. 
1000,  84  Am.  St  70.  Bnt  ttiat  case  and 
the  other  California  cases  cited  are  not  in 
point,  for  the  reason  that  Oalifomltt  ha»  no 
BtatDte  similar  to  sectlMt  6666  ot  oni  statutes, 
whidi  creates  a  power  In  trust;  and  the 
oonit  in  the  Fair  Ctese  bases  Its  reason  tor 
not  holding  certain  provisions  in  the  Fair 
will  to  be  a  power  In  trust  solely  upon  the 
fact  that  they  had  no  such-statate,  and  says: 

^The  New  Toric  statutes,  which  are  very  sfao- 
ilar  to  ours,  in  enumerating  those  trusts  as  to 
real  property  which  alone  are  valid,  expressly 
provide  for  a  power  in  trust  to  convey;  but 
there  Is  no  soch  provlrion  In  our  statutes,  al- 
tliou^  we  had  sudi  a  one  for  a  short  tim&" 

We  have  examined  the  other  cases  dted  by 
plaintiff  in  error,  but  find  no  case  based  upon 
statutes  similar  to  ours  and  facts  similar  to 
those  In  the  case  at  bar  that  does  not  uphold 
the  doctrine  we  have  announced.  McLene- 
gan  et  aL  v.  Telser  et  aL,  115  Wis.  304,  91  N. 
W.  682. 

We  therefore  think  the  ruling  of  the  learned 
trial  Judge  was  right,  and  that  the  Judgment 
should  be  affirmed. 

PER  CURIAM.   Adopted  In  wholSL 


(H  Okl.  SOI) 

SMITH  T.  STAB  MBROANTILB  Ca 
(Na  6706.) 

(Supreme  Oonrt  of  Oklahoma.    Dec.  7,  1916. 
Rehearing  Denied  Jan.  11,  1916.) 

(Syllabuu  by  the  Court.) 

Afpxai.  and  E5brob  «=9ll70— Sai£8  €i=>359— 
HAKICLBSS  EbBOB  —  InSTBUOTIONS  —  SOFTI- 

OIBITOT  OF  Evidence. 

Record  examlQed,  and  held:  (1)  That  the 
evidence  adduced  upon  the  trial  Is  sufficient  to 
sastain  the  judgment;  (2)  that  the  instructions 
of  the  court  state  the  propositions  of  law  sub- 
mitted to  the  jury  with  substantial  accuracy ;  &) 


that  after  an  ezaminstion  of  the  entire  record  it 
does  not  appear  that  the  errors  complained  of 
have  probably  resulted  in  a  miscarriage  of  jus- 
tice or  constitute  a  substantial  violation  <n  a 
constitutional  or  statatory  right 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4032,  4066,  4fffS,  4098, 
4101,  4454,  454&-4646;  Dec  Dig.  «=>1170; 
Sales.  Cent  Dig.  H  611.  1056-lOt^;  De&  Dig. 

Commissioners'  (pinion.  Division  No.  8. 
Error  ttom  County  Court;  Alfalfa  Goiuity; 
Hon.  F.  M  Gustln,  Judge. 

Action  tJM  Star  Mmantile  Company 
against  Ed  Smith.  Judgment  tor  plaintiff 
on  appeal  to  the  coiftity  court  tiaai  a  Jnstlo^s 
judgment,  and  defendant  brin^  error.  Af- 
firmed. 

A.  J.  Titus,  W.  Wilder,  and  A  B-  Carpen- 
ter, all  of  Gherohee,  for  plaintiff  in  error.  A. 
C.  Beeman,  of  Cherokee,  for  defendant  in 
error. 

BLBAKMORB,  0.  TtAa  acQon  was  com- 
menced before  a  Justice  of  the  peace  In  Al- 
falfa county  by  Star  Mercantile  Company,  as 
plaintiff,  against  Ed  Smith,  as  defendant.  It 
being  alleged  In  the  bill  of  particulars  that 
defendant  was  Indebted  to  plaintiff  "for  and 
upon  account  of  goods,  wares,  and  merchan- 
dise sold  and  delivered  to  the  minor  son  oC 
defendant,  one  James  Smith,  at  the  instance 
and  request  of  defendant  and' for  which  said 
defendant  agreed  to  pay."  Defendant  an- 
swered by  way  of  gmeral  denial 

From  the  Judgment  of  the  justice  In  favor 
of  plaintiff,  defendant  appealed  to  the  coun- 
ty court,  wherein  plaintiff  again  prevailed. 

It  appears  from  the  evidence  that  both 
before  and  after  the  transaction  involved 
plaintiff  c<mducted  a  general  mercantile  buai- 
ness  at  Burlington,  OkL,  where  the  defendant, 
a  farmer,  residing  In  the  vicinity,  and  the 
members  of  his  family  purchased  goods  upon 
open  account,  the  same  being  charged  to  and 
paid  for  by  defendant  In  the  fall  of  1909, 
a  minor  wa  of  defendant  was  employed  about 
the  depot  In  said  town  at  a  small  wage. 
Shortly  thereafter  defendant  paid  his  account 
with  the  plaintiff  In  full,  save  a  charge  Ux  a 
pair  of  shoes  purchased  by  said  son,  and  re- 
quested plaintiff  thereafter  to  dia^  the 
puK^iases  of  tin  son  to  a  separate  account 
and  not  to  sell  him  too  mndi.  but  to  bold  blm 
down  and  make  him  know  that  1»  bad  to 
save.  The  son  subsequently  at  various  times 
purdiased  the  goods  which  constitute  the 
Items  of  account  sued  <m,  and  the  same  were 
diarged  to  bis  Indlvldtua  aoooont.  Plaintiff 
testified  that  thla  was  done  at  the  direction 
of  the  defendant  and  that  defendant  q>eclf- 
Ically  agreed  to  pay  therefor.  This  defendant 
denied.  After  the  account  involved  was 
closed  defendant  paid  thereon  $12,  by  deliv- 
ering certain  strajv  to  the  plaintUf  of  that 
agreed  price.  Upon  trial  the  account  was 
proved.  Item  by  Item,  and  there  Is  no  con* 
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fllct  as  to  the  amouDt  tbereot  The  evidence 
is  BuQicleQt  to  susUln  the  Judgment 

Defendaut  complahn  of  the  giving  of  cer- 
tain lnstructl(»is.  wfai(A  It  would  serve  no 
useful  purpose  to  set  forth.  While  the  In- 
structions of  the  court  m^ht  be  criticized  for 
inartlficlallty,  we  are  of  the  opinion  that  the 
rights  ot  defendant  were  not  prejudiced 
thereby;  and  that  i^n  the  whole  substan- 
tial Justice  has  been  done  between  the  par- 
ties; 

Section  600S.  B.  1910,  provides: 
"No  jadgment  shall  be  set  aside  or  new  trial 
tranted  by  any  appellate  court  of  this  state  In 
any  case,  dvil  or  criminal,  on  the  ground  of 
misdirection  of  the  jury  or  the  improper  admis- 
sion or  rejection  of  evidence,  or  as  to  error  in 
any  matter  of  pleading  or  procedure,  unless,  in 
the  opinion  of  the  court  to  which  applicatioD  is 
made,  after  an  examination  of  the  entire  record, 
it  appears  that  the  error  complained  of  has  prob- 
ably resulted  in  a  miscarriage  of  justice,  or  con- 
stitutes a  enbstantial  vlolatiCHi  of  a  constitution- 
al  or  statutory  rtgbt" 

The  Judgment  of  the  trial  court  diontd  be 
affirmed. 

PDR  ODRIAM.  Adopted  In  wholes 


(H  Okl.  4SS) 

BHAWNBE-TBOTJMSEH  TRACTION  CO.  T. 

WOLEARD.    (No.  5282.) 
(Supreme  Court  of  Oklahoma.    Dec  14,  191S. 
Behearing  D^ed  Jan.  11,  1916.) 

(8vttahu$  hv  the  Court.) 

1.  Appxax.  AMD  Bvaofi  ^lOil  —  PzuDzifa 

«=»236  —  DnSOBITIOKABT  RuLIBO  —  AL- 
LOWANCE OF  AUSNDUBNTS. 

The  allowance  of  amendments  to  pleadings 
during  the  trial,  in  the  furtherance  of  justice, 
when  the  same  do  not  change  substantially  the 
claim  or  defense,  rests  In  the  sound  discretion  of 
the  court,  and  the  same  will  not  be  disturbed  un- 
less such  amendments  have  operated  to  preju- 
dice the  rights  of  the  complaining  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  4106-4109 ;  Dec.  Dig.  «=s 
1041 ;  Pleading,  Cent  Dig.  »  601,  605 ;  Dec. 
Dig.  «=>236.] 

2.  Cabriebs  «=»317,  31S— Ikjubt  to  Passen- 
GEB— Evidence. 

Record  examined,  and  held:  First,  that  the 
evidence  admitted  was  competent  under  the 
pleadings ; '  second,  that  the  evidence  established 
sufficient  facts  from  whidi  a  jury  was  authorized 
to  draw  the  inference  that  the  injuries  were 
caused  by  the  falL 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1270. 1295, 1297-^05, 1807-1314; 
Dec  Dig.  «=>317,  31&1 

8.  Oabribbs  €=s>287,  305— Injubt  to  Passen- 
ger—Neqlioent  Obdeb— Pboxivate  Cause. 
Where  the  evidence  dicloses  that  the  plain- 
tiff approached  the  street  car  from  tbe  west, 
that  the  door  was  open,  that  she  took  hold  of  the 
handhold  and  had  placed  her  foot  upon  the  steps, 
wbeu  the  conductor,  who  was  on  the  east  side  of 
the  car,  and  not  In  view  of  the  steps  on  whidi 
plaintilt  was  standing,  aod  acting  under  the  or- 
ders of  the  superintendent,  signaled  the  car  to 
start  and  the  motorman  obeyed  that  signal  and 
started  the  car,  which  threw  the  plaintiff  to  the 
street  cauring  the  injury,  held,  that  the  compa- 
ny was  negligent  In  issuing  the  order,  snd  that 
tbe  act  of  tbe  employ^  in  following  the  order 


was  the  proximate  cause  of  the  injuries  to  plain- 
tiff. 

tEd.  Note— For  other  eases,  see  Carriers, 
Cent  Dig.  IS  1132,  1136-1139,  1154-1159,  1181- 
1166,  1246,  1246;  Dec.  Dig.  «=3287,  306.] 

4.  Appeal  and  Ebrob  ^^210  —  Ikjubt  to 
PASSENOKB—lNsntnonoNs— Request. 

Where  the  defendant  does  not  request  an  in- 
struction defining  the  word  "passenger,"  it  can- 
not be  beard  to  complain  on  appoU  that  tSn 
court  failed  to  define  such  word. 

_[£d.  Note— For  other  cases,  see  Appeal  and 
Error.  Dec  Dig.  ^216;  Trial,  Cent  Dig.  If 
627-641.] 

5.  AFPBAL  and  BbIOB  ^1170  —  HiinfT.BW 

Bkbob— Rbtbbsal. 

upon  an  examination  of  the  entire  record, 
it  is  the  opinion  of  this  court  that  the  errors 
complained  of  have  not  resulted  In  a  miscarriage 
of  Justiee,  nor  do  they  constitute  a  substantial 
vkwstlon  of  a  constitutional  or  statutory  right 
of  tbe  defendant  Section  6005,  Bev.  Laws 
1910. 

[Ed.  Note—For  other  cases,  see  Apoeal  and 
Error,  Cent  Dig.  j£  40327  4066,  4075,  4098, 
4101,  44S4.  4640-4645 ;  Dec  Dig.  <8=»li7a] 

Commissioners'  Opinion,  Division  Na  3. 
Error  from  District  Court  Pottawatomie 
County;  Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  Lydla  A.  Wollard  against  the 
Shawnee-Tecnmseh  Traction  Comi>any,  a  cor- 
poration. Judgment  for  plaintiff,  and  de- 
tnidant  brings  error.  Affirmed. 

Abemathy  &  Howell,  bf  Shawnee,  for  pftaln- 
tur  In  error,  Lydlck  &  E^rman,  of  Shaw- 
nee, for  defendant  in  errw. 

RI^CEINHOIISB,  0.  This  Is  an  action  for 
damages  for  personal  Injnilai  alleged  to  have 
been  sustained  by  the  plaintiff  while  She  was 
a  passenger  on  defendant's  car;  fliat  wbUe 
said  car  was  standing  at  Its  destination  In 
Tecnnutih,  Okl,,  and  its  oondnctor  was  away 
tn»n  the  car,  plaintiff  aivKMChed  from  the 
west  and  endeavored  to  enter ;  the  door  was 
open  and  plaintiff  had  grasped  the  handlu^d 
and  placed  her  foot  upon  the  steps,  when 
the  car,  without  a  signal  or  other  warning, 
and  In  the  absence  of  the  condncttnr,  was  snd- 
denly  and  violraitly  started  In  motion,  and  by 
reason  therectf  she  was  thrown  to  the  street 
with  great  force  and  draped  a  long  distance; 
that  the  careless  and  negligent  starting  of  the 
car  by  defendant,  acting  by  and  through  Its 
servants  and  agents,  without  signal  from  tbe 
condnctor,  and  while  the  conductor  was  neg- 
ligently absent,  and  without  ascertaining 
that  passoigers  were  attempting  to  board  the 
car  before  the  same  was  started,  was  the 
proximate  cause  of  the  Injury;  that  in  fall- 
ing her  right  arm  was  broken,  her  right 
sboulder  dislocated,  and  the  right  hip  bruis- 
ed and  lacerated;  and  that  she  received  se- 
rious' and  permanent  injuries ;  that  she  was 
confined  to  her  bed  six  weeks,  and  has  suf- 
fered great  and  excruciating  pain. 

During  the  trial,  the  plaintiff  was  permit- 
ted, over  the  objection  of  the  defendant,  to 
amend  her  petition  In  the  following  jmrticu- 
lars: 


^=»For  etber  cmm  mo  tame  toplo  and  KKT-NUUBBK  In  aU  Key-Numbered  DlgesU  and  Ind«zM 
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"ITiat  io  falling  to  tbe  cround  as  aforesaid  tbe 

EiIaintiCTs  persoo  aod  body  waa  injured  near  the 
ower  eod  of  tbe  spinal  colamn,  and  .as  a  result 
thereof  fistala  -was  produced,  which ,  later  de- 
veloped, and  that  Gstula  has  caused  the  plaio- 
tiff  much  pain  and  suffering  and  she  still  suffers 
tbcrefroni,  and  said  injury  is  permanent  That 
in  falling  as  aforesaid  plaiutilTs  back  and  spinal 
column  and  each  of  them  was  braised  and  in- 
jured severely,  and  horn  all  of  which  she  suf* 
fered  and  still  suffers." 

And  afterwards,  to  amend  her  petition  to 
conform  to  the  facts  proven,  as  follows ; 

"Tbe  plaintiff  further  says  that  at  all  times  re* 
ferred  to  herein  one  O.  H.  Weddle  was  the  su- 
perintendent of  tbe  defendant  company,  having 
complete  charge  and  control  of  all  its  business 
upon  its  lines  as  aforesaid,  and  having  control 
and  supervision  of  alt  employes,  and  that  said 
O.  H.  Weddle  had  tbe  power  and  authority  and 
cMisent  of  the  defendant  company  to  make  and 
promulgate  rules  governing  uie  said  employ^. 
That  prior  to  the  time  of  the  .^aintiS'a  injuries 
as  aforesaid  tbe  said  O.  H.  Weddle.  with  full 
power  and  authority  of  the  defendant  company 
and  as  its  Buperintendent,  bad  promulgated  and 
issued  a  rule  which  governed  the  conduct  of  said 
company  and  governed  the  conductor  and  motor- 
man  of  the  cars  aforesaid;  by  the  terms  of 
which  said  rale  and  instruction  the  conductor 
was  permitted  to  signal  the  motorman  on  said 
car  and  thereby  cause  tbe  motorman  of  said  car, 
when  tbe  conductor  was  away  from  said  car  and 
at  a  distance  of  many  feet,  thereby  and  under 
and  by  virtue  of  said  rules  and  instructions  tbe 
motorman  was  permitted  to  start  the  said  car 
with  tbe  conductor  off  of  tbe  car ;  and  the  plain- 
tiff says  that  tbe  defendant  company  was  neg- 
ligent and  careless  in  tbe  issuance  and  promul- 
gation and  enforcement  of  said  rules  as  afore- 
said. 

"Tbe  plaintiff  says  if  she  is  mistaken  in  her 
allegation  ttiat  tbe  said  ear  was  started  without 
signal  from  the  conductor,  tiien  tbe  facts  are 
that  the  defendant  company  was  guilty  of  neg- 
ligence in  permitting  tbe  motorman  to  Start  tbe 
car  by  a  signal  from  the  conductor  when  the 
conductor  was  off  the  car ;  and  the  defendant 
company  was  negligent  in  promulgating,  issuing, 
and  enforcing  a  rule  to  Uiat  effect.  That  tbe 
plaintifl  is  unable  to  state  as  a  matter  of  fact 
whether  tbe  car  was  started  with  or  without 
signal,  these  facts  being  peculiarly  within  the 
knowledge  of  the  defenoant  and  its  employes.** 

[1]  Considerable  space  Is  devoted  In  tbe 
brief  to  the  argnm«it  that  the  court  erred  in 
allowing  these  amenOmenta:  First,  that  an 
amendment  cannot  be  made  to  conform  to 
proof  where  there  is  no  evidence  up<m  which 
to  base  the  amendment,  and  the  case  of  North- 
west Thresher  Co.  t.  McNinch,  42  OkL  159, 
140  Pac.  1170,  is  cited  In  support  thereof. 
This  case  was  decided  upon  abuse  of  dlscre- 
tiiHi  In  the  allowance  of  the  amendments.  In 
the  instant  case,  we  are  satisfled  that  tbe 
court  did  not  abuse  Its  discretion,  and  that 
the  evidence  supports  the  theory  upon  which 
the  amendments  were  mad&  Second,  it  Is 
contended  that  the  last  amendment  was  Im- 
pn^r  for  the  reason  that  there  was  no  Uie- 
ory  of  plaintiff's  case  under  whldt  the  facts 
alleged  In  the  amendment,  and  the  evidence 
on  which  It  was  based,  could  be  material. 
This  same  question  Is  presented  upon  the  ad- 
missibility of  the  evidence,  and  will  be  more 
fully  ^cussed  by  us  under  that  subject.  Tbe 
allowance  of  amendments  to  pleadings,  dur- 
ing the  trial,  in  the  furtherance  of  Justice, 


r  when  the  same  do  not  diange  substantiallT 
the  (daim  or  defense,  rests  in  the  sound  dis- 
cretion of  the  court,  and  the  same  will  not  be 
disturbed  unless  such  amendments  have  op- 
erated to  prejudice  the  rights  of  the  com- 
plaining party.  Cli^  of  Shawnee  et  al.  T. 
Slankard,  29  Okl  133,  m  Paa  803. 

[2]  It  Is  next  argued  that  tbe  trial  court 
committed  prejudicial  exror  In  tbe  admission 
ot  Incranpetoit,  ineleTant,  and  Immaterial 
evidence,  by  allowing  O.  H.  Weddle  bo  testi- 
fy that  there  were  no  writtra  rules  of  the 
company  r^arding  flie  duty  of  the  conductor  ■ 
to  ride  the  car  to  the  end  ot  tbe  line  and 
ba(^,  and  that  he  had  given  instrnctions  to 
J.  M.  Chandler,  who  waa  the  motorman,  that 
on  account  of  the  necessity  to  deliver  and 
collect  f  rei^t  at  Tecumseh,  he  could  proceed 
to  the  end  of  the  line,  which  was  a  half  btodc 
up  from  tbe  point  at  whlcb  they  began  to 
deliver  freight,  without  the  conductor  riding  - 
on  the  hack  end  of  the  car,  provided  be  would 
look  at  both  sides  of  the  car  before  starting; 
that  he  did  not  remember  of  having  commu- 
nicated tbe  instractlon  to  J.  C.  Uerritt.  the 
conductor,  but  that  Ur.  Chandler  probably 
informed  him  without  further  instructions. 
Objection  is  further  made  to  the  testimony  of 
the  (onductori  J.  O.  Merritt,  wherein  be  tes- 
tified that  under  the  rules  of  the  company  he 
was  allowed  to  signal  the  car  to  start  before 
he  got  to  the  car,  and  that  the  motorman 
was  pennltted  to  start  the  car  without  wait- 
ing for  him  to  get  to  the  car.  The  argnmrat 
in  support  of  this  assignment  ot  error  is  not  * 
clear.  We  think,  however,  that  tbe  evidmoe 
was  competent  and  cune  within  the  pleadings 
as  amended.  O.  H.  Weddle  was  superintend- 
ent of  the  company;  J.  0.  Herrltt  was  tbe 
conductor  acting  nnder  blm.  Tbe  plaintiff 
charged  tbat  Weddle  had  the  power  and  an- 
tbority  to  make  rules  and  relations  govetnr 
ing  the  employes ;  that  be  bad  made  a  rule 
which  allowed  tbe  conductor  to  signal  the 
motorman  of  tbe  car  and  thereby  cause  tbe 
motorman,  In  the  absence  of  the  conductor, 
to  start  the  car  without  bis  presence,  and 
that  by  reason  of  this  negligence,  tbe  plain- 
tiff was  Injured.  The  evidence  snmiKnts  this 
allegation. 

It  Is  next  contended  that  tbe  eotut  ened  in 
admitting  tbe  evidence  of  the  plaintiff,  where- 
in she  testified  that  at  tbe  time  of  her  injury 
she  was  keeping  a  boarding  house,  that  she 
was  in  bed  six  weeks  by  reason  of  the  in- 
Jury,  and  that  she  yna  unable  to  get  out  ot 
the  bouse  tor  six  months.  This  evldenoe 
was  admitted  for  the  purpose  of  fixing  the 
time  ot  tbe  injury,  the  duration  of  the  Illness, 
and  tbe  extent  of  the  suffering.  It  is  con- 
tended here,  however,  that  this  evidence  was 
Incompetent,  tw  the  r«taon  that  plaintiff  did 
not  ask  for  damages  tor  loss  of  time  from 
her  work.  We  do  not  think  Ibat  this  evi- 
dence was  on  any  materia]  question  involved 
In  the  case.  No  request  was  made  for  dam- 
ages by  reas<m  ot  tbe  loss  of  time,  nor  was 
the  Jury  Instructed  to  return  a  verdict  tor 
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damages  for  Ion  of  time,  the  record  showing 
that  It  was  admitted  solely  for  the  purpose  of 
fixing  the  time  of  the  Injury,  the  duration 
of  the  Illness,  and  the  extent  of  the  suffering. 

It  Is  next  contended  that  the  court  erred 
in  admitting  the  evidence  on  behalf  of  the 
plaintiff  with  reference  to  a  fistula.  Mrs. 
Wollard  testified  as  foUows: 

*'Q.  Mrs.  WoUard,  are  yon  troaUed  with  a 
estula?  A.  Yes,  sir.  Q.  When  did  7ou  first 
have  trouble  with  a  fistula?  A.  That  has  hart 
me  ever  since.  Q.  When  did  you  first  have 
trouble  with  the  fistula?  A.  WeU,  I  have  been 
troubled  with  it  ever  since  I  was  htirt;  ever 
since  the  felL  Q.  When,  Mrs.  Wollard.  if  at  all. 
did  you  first  commence  to  matter?  A.  Well,  it 
was  several  weeks  aftei^I  can't  tell  how  long. 
Q.  Was  you  ever  troubled  with  it  before  you 
were  injured  ?   A.  No,  sir ;  I  was  not." 

It  Is  insisted  here  that  the  action  of  the 
court  was  erroneous,  for  the  reason  that 
there  was  no  competent  evidence  that  the 
fistula  was  caused  by  the  fall  complained  of 
in  this  action.  There  was  evidence,  however, 
that  this  plaintiff  fell  from  the  car,  and  that 
she  bad  a  bruise  on  the  buttock  about  half 
the  size  of  the  hand.  The  plaintlfl  also 
testified  that  before  the  injury  she  was  In 
good  health,  did  all  her  own  work,  and  had 
six  boarders,  and  that  the  pain'  from  the 
fistula  commenced  after  the  injury.  Dr.  Rice 
testified  that  be  had  made  an  examination  at 
Mrs.  WoUard's  request;  that  she  had  a  dis- 
charge from  a  fistula ;  that  a  fistula  is  caus- 
ed, among  Qther  things,  by  a  fracture  or  dis- 
ease of  the  lower  end  of  the  spinal  column, 
bruises,  syphilis,  or  tuberculosis,  and  that  a 
bruise  U  one  of  the  things  that  could  cause  a 
fistula ;  that  she  complained  of  pain  at  this 
point,  and  some  weeks  after  be  had  dismissed 
the  patient  she  began  to  bare  the  discharge ; 
that  he  made  an  examination  at  the  time  of 
the  injury,  and  that  she  had  no  fistula  at 
that  time ;  and  i^in  he  testified,  "I  saw  the 
fistula  exactly  one  year  after  the  date  of  the 
Injury."  Plaintiff  furUier  testified  that  she 
had  recdved  no  Injuries  ^cept  those  she  re- 
ceived in  fiilling  from  the  street  car.  After 
the  admission  of  this  evidence,  the  pleadings 
were  amraded  In  ordor  to  conform  to  the 
proof.  We  can  see  no  merit  In  the  contention 
that  the  admission  of  this  evidence  was  in- 
competent While  it  Is  insisted  that  the 
plaintiff  was  not  qualified  to  testify  as  to 
whether  or  not  the  fistula  was  caused  hy  the 
tall,  as  that  could  only  be  supplied  by  a  phy- 
sician, yet  there  was  evidence,  as  we  have 
heretofore  quoted,  of  a  pbyslcian,  whic^i, 
coupled  with  the  evidence  of  the  plaintiff, 
established  sufflcirait  fiicts  from  which  a 
Joiy  was  authorized  to  draw  the  Inference 
that  the  fistula  was  caused  by  the  tall,  and 
the  cases  of  Atchlstm,  T.  &  S.  F.  By.  Go.  v. 
Melson,  40  Okl.  1,  134  Pac.  388,  Ann.  Cas. 
191SD,  760,  and  St  L.  &  S.  F.  B.  Co.  v. 
Criner,  41  Okl.  256.  137  Pac.  705,  which  are 
relied  on  by  the  plaintiff  In  error,  are  not  In 
point.  But  the  case  of  Chicago,  R.  I.  &  G. 
By.  Co.  V.  Bentl^,  43  OkL  468, 143  Fac.  179, 


Is  directly  In  point,  and  in  consonance  with 
the  holding  herdn. 

[3]  It  is  further  extended  that  Instruc- 
tion No.  1  was  erroneous,  for  the  reason  that 
there  was  no  evidence  that  plaintiff's  Injury 
was  an>roxiniately  caused  by  the  rule  of  the 
company  in  allowing  the  conductor  to  signal 
the  motorman  without  being  upon  the  car, 
and  henoe  there  was  a  total  follure  of  proof 
of  the  allegations  tiuA  plaintiff's  Injury  was 
due  to  the  negligence  of  the  defendant  In 
establishing  the  rule.  The  evidence  shows 
that  this  plaintiff  approached  the  car  from 
the  west ;  that  the  door  was  open ;  that  she 
took  hold  of  the  handhold  and  had  placed  her 
foot  upon  t&e  step  when  the  conductor,  who 
was  on  the  east  Mde  of  the  car  and  not  in 
view  of  the  steps  upon  whidi  the  plaintiff 
was  standing,  and  through  the  prevlons  in- 
structions ot  the  superintendent,  signaled  the 
car  to  start  and  the  motorman,  ob^rlng  that 
signal,  started  the  car,  whidi  threw  the  plain- 
tiff to  the  street  causing  the  injury.  We  ^ 
think  the  defendant  company  was  neglig^t 
in  issuing  this  order,  and  that  the  act'  of  the 
employ^  In  following  (he  order  was  neg- 
ligence, and  such  negligence  was  the  'proxi- 
mate cause  of  the  Injury  to  the  plaintiff. 
Had  the  conductor  waited  until  he  had  reach- 
ed his  proper  position  on  the  car  before 
giving  the  signal,  he  would  have  known  that 
the  plaintiff  was  in  Imminent  danger. 

[4]  It  is  next  urged  that  the  court  erred  in 
instructing  the  jury: 

"It  is  the  duty  of  a  street  railway  company 
to  use  the  highest  degree  of  care  and  caution 
reasonably  consistent  with  the  practical  opera- 
tion of  its  road  in  securing  the  safety  of  its 
passengers  while  boardiog  one  of  its  cars ;  but, 
on  the  other  band,  it  is  the  duty  of  a  passenger 
undertaking  to  board  one  of  the  cars  of  such 
railway  company  for  the  purpose  of  being  trans- 
ported thereon  from  one  place  to  another  to  use 
that  ordinary  degree  of  care  and  caution  for  her 
own  safety,  which  an  ordinarily  careful  and 
prudent  person  would  exerdae  under  similar  d>^ 
cnmstances." 

It  is  admitted  that  tills  instructicm  is  cor* 
rect  as  stating  an  abstract  mle  of  law,  but 
that  it  Is  Insisted  that  it  is  incorrect  beoiuse 
the  word  "passra^er,"  as  used  in  the  instmc- 
tions,  vma  not  defined  by  the  court  No  re- 
quest was  made  by  the  defendant  to  have  the 
word  "paasenger"  defined.  This  court  has 
held  In  the  case  of  Moore  t.  O'Dell,  27  OkL 
104,  111  Pac.  308,  that  vhere  plaintiff  did  not 
request  an  instruction  as  to  what  would  con- 
stltnte  "nottce,"  he  cannot  complain  of  the 
omission  on  writ  of  error.  And  again,  in  the 
case  of  Curtis  ft  Oartslde  Co.  v.  Pribyl,  38 
OkL  5U,  134  Pae  71,  49  U  B.  A.  ^.  S.)  471, 
this  court  held  that  the  defendant  in  an  ac- 
tion for  damages  for  personal  injuries  could 
not  complain  on  appeal  that  the  court  should 
have  more  specifically  defined  "proximate 
cause"  where  no  request  was  made  tot  snch 
Instruction.  And  in  the  case  of  St  Louis  ft 
S.  F.  R.  CO.  V.  Crowell,  33  Okl.  773, 127  Pac. 
1063,  this  court  held^  that  where  ttxe  instruc- 
tion is  correct  so  far  as  it  goes,  and  it  Is 
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urged  by  a  party  tbat  under  hla  theory  of 
the  case  additional  instructions  should  have 
been  given,  a  reversal  will  not  be  bad  unless 
a  supplemental  Instruction  is  requested  by 
such  party  embodying  such  theory.  In  the 
absence  of  a  request  to  dedne  the  word  "pas- 
senger," it  is  not  error  to  fail  to  define  such 
word. 

[E]  There  are  In  all  21  assignments  of  er- 
ror pertaining  to  the  instructions  of  the 
court,  the  admission  of  evidence,  and  the 
pleadings.  After  an  examination  of  the  en- 
tire record,  it  is  the  opinion  of  this  court  that 
the  errors  complained  of  have  not  resulted  In 
a  miscarriage  of  Justice,  nor  do  they  consti- 
tute a  substantial  violation  of  a  constitution- 
al or  statutory  right  of  the  defendant  Smith 
T.  Star  Mera  Co.  (No.  6706)  153  Pac.  1188. 

The  cause  should  therefore  be  affirmed. 

PER  CURIAM.   Adopted  in  whole. 


,  Cn  Or.  498) 

RIDDI^B  STATE  BANE  t.  LINK  et  al. 
(Saprema  Court  of  Oregon.   Dea  2^  lOlS.) 

1.  ElVIDENCE  «»418— WbITTEN  iNBTBmaENTfi 

— Pabol  Evidbncb— Aduissibiliit. 

Where,  in  an  action  on  a  note  given  by  de- 
fendants R.  and  D.,  a  contract  binding  defend- 
ant It.  to  pay  the  note  as  part  of  the  price  of 
property  purchased  from  R.  was  introouced  hi 
evidence,  parol  evidence  was  admissible  to  show 
that  snch  contract  was  in  fact  the  contract  of 
Ia  and  two  other  defendants;  sutdi  evidence 
faavuig  a  tendency  to  eznlain  the  transaction 
rather  than  to  contradict  the  writing. 

[Ed.  Note.— For  other  casra,  see  Evidence, 
Cent  Dig.  S§  1722,  m6-1911 ;  '  Dec.  Dig.  «=a 

4ia] 

2.  BVIDENCS     ®=>353  —  DOCtTHBNTABT  EVZ- 
DBNCK. 

The  admission  in  evidence  of  such  written 
contract  signed  by  R.  and  L.,  as  a  contract  be- 
tween B.  on  the  one  hand  and  I>.  and  two  othera 
on  the  other,  was  not  error,  where  it  was  shown 
by  parol  that  the  contract  was  In  fiict  the  act 
of  uie  two  others  as  well  u  otli. 

[EA.  ?^ote.— For  other  casea,  see  Evidnice, 
Cent  Dig.  H  1401-1428.  1430431;  DeaW 
*»353.]  .        .         .  *^ 

S.  GoNTBACTs  «=>187— AsauiaNO  Patkbnt— 

RlGHX  TO  ENFOBCB. 

Where  it  appeared  that  defendants  L.,  H.. 
and  W.  had  assumed  pigment  of  the  note  sued 
on,  as  part  of  the  price  of  sawmill  property  and 
standing  timber  bought  from  the  maker  of  the 
note  under  a  contract  of  conditional  sale  signed 
as  a  matter  of  convenience  by  Ia  only,  the  fact 
'  that  there  bad  been  no  delivetr  of  possession 
by  the  seller  and  that  a  partnership  in  the  strict 
sense  did  not  exist  between  the  buyers,  did  not 
release  H.  and.W.  from  liability  on  the  note, 
where  It  appeared  that  the  three  buyers  were 
jointly  interested  in  the  purchase  and  did  not 
appear  that  possession  would  not  be  delivered 
on  payment  of  the  full  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  g§  798-807;  Dec.  Dig.  «=>187.] 

4.  ArPEAL  AKO  Ebbob  €=9995— Question  fob 

JUBT— Weight  of  Evidence. 

The  credibility  and  effect  of  competent  evi- 
dence is  for  the  jury,  not  for  the  appellate  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3907 ;  .Dec  IMg.  «=»995.] 


5.  Fracos,  STATun  or  «=>107— Aqbbehbnt 
TO  Pat  Anotheb'8  Dkbt— Pabol  EvxraifCB. 
Where  it  appeared  that  one  defendant  had 

contracted  in  writing  for  the  purchase  of  prop- 
erty from  the  maker  on  the  note  sued  on  and  as 
part  of  the  purchase  price  had  assumed  payment 
of  the  note,  the  statute  of  frauds  did  not  ezdada 
parol  evidence  to  show  that  he  acted  for  him- 
self and  two  others :  the  contract  whereby  pay- 
ment was  assumed  Wng  a  contract  to  pay  for 
the  property  in  a  particular  way  and  not  a  con- 
tract to  pay  the  debt  of  another. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stxb- 
ute  of.  Cent  Dig.  K  212,  213;  Dec  Dig. 
107.] 

Department  2.  Appeal  from  CiiicDlt  Gour^ 
Douglas  Oounty;  3.  W.  Hamilton,  Jndgew 

Action  by  the  lUddle  State  Bai^  a  oor- 
poratlon,  against  J.  A.  I4nlc  and  oHusn. 
From  judgment  for  plaintiff  defendants 
Brlce  Wilson  and  another  aiM>eal.  AfDrmed. 

This  is  an  action  upon  a  promissory  notew 
The  complaint  alleges  In  substance  that  on 
November  16.  1910,  plalnttfT  at  the  special 
instance  and  request  of  defendants  Ross  and 
Dunbar  loaned  (2,200  to  Ross  for  whidi 
these  defendants  then  made,  executed,  and 
delivered  to  plaintiff  their  promissory  note 
which  Is  set  out  in  full.  That  thereafter  the 
defendants  Link,  Wilson,  and  Hntchinsoo 
acting  together^  and  with  the  intention  of 
organizing  a  corporation  to  be  known  as  the 
Alder  Oreek  Lumber  Company,  purchased  a 
certain  sawmill,  and  other  property  to  be 
used  in  connection  therewith,  from  Boss 
agreeing  to  pay  therefor  the  sum  of  $5,500; 
that  as  a  matter  of  convenience'  to  the  pur- 
chasers the  written  agreement  for  the  pur- 
chase from  Boss  was  made  in  the  name  of 
Link  only,  but  was,  In  fact,  the  agreement  at 
all  three  with  the  Intent  that  the  property 
should  be  by  talm  transferred  to  the  corpora- 
tion as  soon  as  It  should  be  organized;  that 
such  corporation  was  never  organized,  tmt 
that  Link,  Wilson,  and  Hutchlnsotn  thereafter 
operated  the  mill  under  the  name  of  Alder 
Creek  Lumber  Company  as  copartners ;  that 
according  to  the  agreement  of  purchase  they 
were  to  pay  the  price  as  follows:  $1,000  in 
cash  on  or  before  August  8,  1912 ;  $2300  to 
be  paid  monthly  in  cash  as  certain  timber 
should  be  sawed  and  cut;  that  any  portion 
of  the  $2,300  remaining  unpaid  after  July 
18,  1912,  should  t>ear  interest  at  the  rate  of 
8  per  cent ;  tbat  they  agreed  to  pay  the  re- 
mainder of  the  purchase  price  by  assuming 
and  paying  to  plaintiff  the  note  atwve  re- 
ferred to,  entirely  relieving  defendant  Ross 
thereof,  on  or  before  November  16,  1913; 
that  thereafter  at  the  special  instance  and 
request  of  Link,  Wilson,  and  Hutchinson 
plaintiff  extended  the  time  of  paymeut  of  the 
note  from  November  16,  1911,  to  November 
16,  1912;  and  that  WUson  and  Hutchinson 
especially  promised  and  agreed  to  pay  the 
same  at  such  later  date  according  to  the 
terms  thereof ;  tbat  the  defendants  last  nam- 
ed made  a  payment  of  Interest  amounting  to 
$110  for  the  half  year  ending  NoTember  16, 
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1912.  The  defendants  Wilson  and  Hutdiln- 
Bon  answered  separately,  denying  the  allega- 
tions of  the  complaint.  The  other  defendants 
made  default.  A  trial  was  had  resulting  In 
a  verdict  and  Judgment  for  plaintlCT,  from 
which  the  answering  defendants  appeal. 

6.  J.  SbulasoD,  of  Portland  (Clark,  Sknla- 
son  Glarb,  of  Portland,  on  the  brief),  for 
appellants.  O.  P.  Coshow  and  A.  M.  Orcutt, 
both  of  Boseborg,  for  respondent. 

SANSON,  J.  (after  stating  the  facts  as 
above).  The  first  three  assignments  of  errut 
are  so  intimately  connected  that  we  shall 
consider  tbem  together.  They  are  to  the  ef- 
fect that  the  court  erred  in  admitting  parol 
evidence  of  the  alleged  promise  of  defendants 
to  pay  the  note  since  it  was  a  promise  to  an- 
swer for  the  debt  of  another  and  therefore 
in  violation  of  the  statute  of  frauds;  that 
the  court  erred  in  admitting  in  evidence  the 
wrltteil  agreement  of  purchase  and  sale  be- 
tween Ross  and  Link  as  the  agreement  of 
Wilson  and  Hutchinson  because  it  was  an 
attempt  to  vary  by  parol  the  terms  of  a 
written  instrument;  that  the  court  erred  in 
denying  defendants'  motion  for  a  nonsnit  up- 
on the  ground  that  there  was  no  competent 
evidence  to  show  any  agreement  upon  their 
part  to  pay  the  debt  of  Boss  and  Dunbar; 
that  the  evidence  disclosed  affirmatively  that 
the  title  of  property  never  passed  to  Wilson 
and  Hntchtnsou ;  that  there  was  no  evidence 
to  show  that  Link  had  any  authority  to  bind 
them  in  the  manner  of  assuming  payment  of 
the  note  at  the  bank ;  and  that  there  was  no 
evidence  of  any  partnership  existing  between 
Link  and  the  answering  defendants. 

[1,2]  The  parol  evidence  tending  to  show 
that  the  written  contract  executed  by  Link 
was  In  fact  the  contract  of  all  three,  was 
properly  admitted.  In  the  case  of  Flegel  v. 
DowUng,  54  Or.  40,  102  Fac.  ITS,  135  Am.  St 
Rep.  812,  19  Ann.  Cas.  1W9.  it  was  held  that 
the  statute  of  frauds  does  not  exclude  parol 
evidence  to  show  that  a  written  contract 
made  between  A.,  the  seller,  and  B.,  the  buy- 
er, was  on  B,*B  part  made  by  him  only  as 
agent  for  O.  It  is  said  that  such  evidence 
does  not  contradict  the  writing,  but  explains 
the  transaction.  As  to  the  admissibility  "of 
the  written  contract  signed  by  Boss  and  Link, 
It  is  enongb  to  say  that  if  the  parol  testi- 
mony above  referred  to  satisfied  the  Jury 
that  the  contract  was,  in  ftct,  the  act  of 
Hutdifnson  and  Wilson,  then  It  was  properly 
admitted. 

[3-S]  We  come  next  to  a  consideration  of 
the  written  document  Its^  It  is  a  contract 
for  the  purchase  of  the  sawmill  property  and 
certain  standing  timber,  and  Is,  in  form,  writ- 
ten  evidence  of  a  conditional  sale.  Under 
snch  an  agreement  the  delivery  of  possession 
by  the  seller  was  all  that  remained  tm  him 


to  do  until  Budi  time  as  the  final  installment 
at  the  purchase  pilce  should  be  paid,  at  which 
Ume  he  would  be  required  to  deliver  written 
evidence  of  title  In  the  purchaser,  and  noth- 
ing remained  for  the  buyer  to  perform  other 
than  the  payment  of  the  purchase  prlc& 
There  is  therefore  no  merit  in  the  contention 
that  there  was  no  evidence  of  a  purchase. 
It  is  Immaterial  as  to  whether  there  was  evi- 
dence of  a  partnership  in  the  strict  sense  of 
the  term  for  there  is  evidence  tending  to 
show  that  Link,  Hutchinson,  and  Wilson  were 
Jointly  interested  in  the  purchase.  The  cred- 
ibility and  effect  of  such  evidence  was  for  the 
Jury  to  determine.  If  the  promise  by  Hutch- 
inson and  Wilson  to  pay  the  note  was,  as  al- 
leged in  the  complaint,  a  part  of  the  purchase 
price,  it  would  be  susceptible  of  proof  by 
parol  evidence.  As  Is  said  in  Feldman  v.  Mc- 
Gulre,  34  Or.  309,  56  Pac.  872: 

"It  was  not  a  mere  promise  by  the  defoidant 
to  be  r«ai>OQsible  for  the  debts  of  Corlett  to 
those  parties,  and  to  pay  those  ddlts.  but  a 
promise  by  him  to  pay  his  own  debt  in  that  par- 
ticular way." 

The  instruction  of  which  complaint  Is  made 
does  not  undertake  to  determine  any  question 
of  fact,  but  la  a  proper  statement  of  the  law 
to  the  effect  that  taking  i>ossession  of  the 
personal  property  under  a  written  contract, 
like  the  one  In  evidence,  is  sufficient  to  make 
the  transaction  a  sale.  Finding  no  error  in 
the  record,  the  judgment  la  affirmed. 

MOOBE;  a  J.,  and  BEAN  and  BABBIB, 
JJ.,  concur. 


(97  Kan.  7) 

JUNCTION  CITY  v.   CEINTRAL  NAT. 
BANK  OF  JUNCTION  CITT.  (No. 
19661.) 

(Supremo  Court  of  Kansas.   Jan.  8,  1916.) 
On  petition  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  96  Kan.  407,  163 

Pac.  28. 

PBR  CURIAM.  A  petition  for  a  rehearing 
was  filed  In  this  case,  and  time  was  given 
to  file  a  more  extmded  supplemental  peU- 
tion,  both  of  which  have  now  been  consid- 
ered. In  these  it  Is  shown  that  the  lawyers 
for  the  bank  acted  in  good  faith  In  raising 
debatable  questions  as  to  the  validity  of  the 
bonds.  We  gladly  chronlde  that  fact  This 
showing  was  made  by  depositions  taken  for 
use  in  the  trial  below;  but,  since  the  dis- 
trict court  struck  out  that  defense,  the  di^ 
ositions  were  not  offered  in  evidence. 

Aside  from  recognizing  the  good  faith  of 
the  bank's  attorneys,  however,  we  do  not 
wish  to  modify  our  opinion  of  the  law  as 
stated  in  the^  original  decision,  nor  do  we 
find  in  the  petition  for  a  rehearing  any  oc- 
casion to  ampllfr  what  was  there  decided. 
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(S6  KaD.  830) 

DRESSER  et  aL  v.  CITY  OP  WICHITA  et  al. 

(No.  20410.) 
(Supreme  Court  of  Kansas.    Dec.  11,  1915. 
Behearing  Denied  Jan.  17,  1916.) 

(SyUabut  bp  the  Court.) 

1.  LiCKNSBS  <=5>7— USB  OF  STBEBTB  —  ObDI- 

nANCE  Rkgulatinq  Motob  Vehicli»— Va- 
lidity. 

The  provision  of  the  ordinance  in  question, 
requiring  those  operating  any  self-propelled  vehi- 
ctes  carrying  passengers  for  hire  to  pay  addition* 
al  licenses  of  $300  to  $400  before  being  permit- 
ted to  solicit  or  receive  passengers  on  the  paved 
portions  of  certain  designated  streets,  although 
practically  prohibitiTe  as  to  such'  designated 
places,  is  a  valid  exerdse  of  munidpal  controL 

[Ed.  Note.— For  other  caaea,  see  Idcensea, 
Gent  Dig.  H  7-10.  lOi  I>ec  Dig.  ^7.] 

2.  Licenses  «=>7~Motob  Vehioles-^Validi- 
TT  OF  Obdikanot. 

That  the  effect  of  such  ordinance,  if  enforc- 
ed, would  involve  a  benefit  to  the  street  railway 
company  is  no  reason  why  the  city  may  not  pre- 
scribe such  regulation. 

[Ed.  Note.— For  other  -  cases,  see  Licenses, 
Cent.  Dig.  SI  7-15.  19;  Dec.  Dig-  ^7.] 

3.  LicEKSBs  ^=»7— Motob  Vkhicub— Validi- 

TT  OF  ObDINANCB. 

Before  the  courts  can  interfere  with  the 
exercise  of  legislative  power  granted  to  the  citr 
to  license  and  regnlate  sncfa  conveyances,  it 
must  appear  that  the  attempted  exercue  of  such 
power  18  flagrantly  unjust,  unreasonable,  or  op- 
pressive. 

[Ed.  Note.— For  other  cases,  see  licenses, 
Cent  Dig.  §8  7-15, 19;  Dec.  Dig.  i&=»7.] 

Johnston,  O.  J.,  and  Porter,  J.,  dissenting. 

(Additional  BvUaJiut  by  Editorial  Staff.) 

4.  Cabbibbs  ifl  li  JrrwETa— "CoMMOH  Oabxi- 

EBS." 

Operators  of  jitneys  and  similar  vehicles 
which  are  run  for  hire  on  the  public  streets  are 
"common  carriers," 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  1.  462-178;  Dec.  Dig.  «=34. 

For  other  definittons,  see  Words  and  Phrases, 
First  and  Second  Series,  Common  Carriers.] 

Appeal  fiom  District  Conit,  Sedgwick 
County. 

Action  by  Paul  A.  Dresser  and  others 
against  the  City  of  Wichita  and  others. 
From  a  Judgment  for  defendants,  plalntUta 
appeal.  Affirmed. 

Stanley,  Stanley  ft  Hegler,  of  Wichita,  for 
ai}pellant8.  James  A.  Gonly  and  Kos  Har- 
ris, both  of  Wl<^ita,  and  Ferry,  Do  ran  & 
Dean,  of  Topeka,  for  appellees. 

WEST,  J.  This  salt  was  brougbt  to  enjoin 
the  enforcement  of  an  ordinance  enacted  by 
the  dty  of  Wichita,  prescribing  certain  regu- 
lations and  requiring  certain  licenses  from 
persons  operating  Jitneys  and  other  motor 
vehicles.  The  ordinance  Is  attacked  as  void 
because  prohibitive  and  unreasonable. 

Without  going  into  unnecessary  detail  it  is 
sufficient  to  say  that  numerous  regulations 
are  laid  down  for  the  control  of  the  vehicles 
in  question,  and  a  license  of  $25  to  $35  is 


reQuired,  according  to  their  capacity..  Sec- 
tion 4,  however,  requires  that  before  the 
owners  of  anch  vehicles  shall  be  permitted  to 
solicit  or  receive  passengers  oo  or  along  the 
paved  portlona  of  certain  designated  streets, 
they  shall  pay  an  additional  Uceose  of  $300 
to  $400,  according  to  tbe  capadt?  the 
vehlclfc  It  is  asserted,  and  we  are  convinced, 
that  as  to  these  spedflcally  designated  places 
the  requirement  is,  and  doubtless  was.  In- 
tended to  be  practically  prohibitiTe.  find 
no  other  feature  of  the  wdinanee  aitxnit 
which  serious  question  could  arise  as  to 
reasonablenen,  and  it  is  amrfnclngly  ap- 
parmt  that,  regardless  of  this  reqnitement 
of  sectloB  4,  tbB  ordinance  would  have  beea 
enacted  and  wonld  be  valid.  So  the  vaUdil^ 
of  this  one  provision  is  the  sole  question  for 
determination. 

[1-4]  It  is  not  only  suggested,  and  to  some 
extent  proved,  as  shown  by  the  record,  but  it 
is  well  known,  that  the  street  car  ^stem  in 
the  city  of  Widblta  is  one  long  established ; 
that  the  company  is  required  to  pay  taxes,  to 
ke^  up  and  maintain  its  tracks,  and  to  sab- 
mlt  to  sncfa  reaaonaUe  resulatlons  as  may 
be  prescribed  for  Its  operation.  Its  mainte- 
nance and  continuance  InvolT^  not  only  the 
Investment  and  profit  or  loss  upon  a  large 
sum  of  money,  but  to  a  great  extent  the  con- 
venience and  necesKlty  of  the  dty  and  its 
Inhabitants.  Jltncgrs  and  similar  vehicles 
run,  not  upon  tracks  laid  at  tbeUr  owners' 
expense,  but  upon  the  public  streets,  with  no 
burden  of  providing  depots  or  waiting  sta- 
tions, or  outlay,  except  the  mere  cost  of 
vehides  and  their  operation.  No  doubt  per- 
sons thus  operating  these  conveyances  fbr 
hire  must  be  classed  and  are  common  car- 
riers. Being  such,  they  are,  of  legal  neces- 
sity, subject  to  regulation  and  control  as 
are  other  common  carriers  of  passengers  for 
hire. 

The  presumption  of  good  intention  must  be 
accorded  the  dty  In  passing  the  ordinance- 
The  same  rules  of  construction  apply  as  to  a 
statute,  and,  unless  clearly  v^d,  the  enact- 
ment must  be  upheld.  Swift  v.  City  of  Tope- 
ka, 43  Kan.  671,  23  Pac  1075,  8  L.  B.  A  772; 
Denning  v.  Tount,  9  Kan.  App.  708.  69  Fu. 
1002. 

That  the  effect  of  section  4  is  Inddentally 
or  necessarily  to  benefit  the  rt»et  railway 
company  is  not  the  last  word  to  be  said.  It 
is  of  Interest  quite  vital  to  the  munidpallty 
that  a  street  car  system,  not  only  exist  there, 
but  that  It  be  able  to  subsist  and  furnish 
proper  and  needed  service.  It  Is  not  a  misuse 
of  power  so  to  legislate  that  this  result  can 
be  accomplished  merely  because  it  Involves 
an  advantage  to  the  utility  In  question  as 
well  as  to  the  municipality. 

There  Is  no  attempt  to  exdude  from  all 
the  streets.  On  the  contrary,  all  streets 
and  parts  thereof  except  those  thus  spedally 
reserved  are  expressly  permitted  to  be  trav- 
ersed  at  wUL  ' 
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The  CoDstitDtlon  rests  in  the  Legislature 
authority  to  make  provision  by  general 
law  for  the  organization  of  pities,  towns,  and 
villages.  Article  12,  S  This  has  been  held 
to  add  nothing  to  the  general  grant  of  legis- 
lative power  expressed  in  section  1  of  arti- 
cle 2.  Wulf  V.  Kansas  City,  77  Kan.  358,  M 
■Pac.  207.  The  Legislature  may  rightfully 
prescribe  the  powers  of  a  city,  "subject  only 
to  constitutional  restrictions."  Roby  v. 
Drainage  District,  77  Kan.  754,  759,  95  Pac. 
899.  It  can  act  directly  or  through  some 
other  body.  State  t.  Railway  Co.,  81  Kan. 
430,  105  Pac.  704;  State  ex  rel.  v.  City  of 
Hutchinson,  93  Kan.  406,  410,  144  Pac.  241. 
In  pursuance  of  this  power  tbe  Legislature 
has  conferred  on  cities  autborlt;  to  do  a  va- 
riety of  things. 

"To  •  •  •  do  all  other  acts  in  relation  to 
tbe  *  *  *  coocenis  of  the  city  necessary  to 
tbe  exercise  of  Its  conmrate'  or  admluistntiTe 
powers."   Gen.  Stat  1909.  S  1214,  aabdlT.  4. 

To  adopt  all  necessary  measures  for  the 
protection  of  the  traveling  public.  Section 
1254.  To  fix  the  rate  of  carriage  of  persons. 
Section  1265.  To  vacate  and  dose  any  street 
or  alley  or  portion  thereof.  Section  12jB6. ,  To 
require  the  construction  of  viaducts  or  tun- 
nels over  and  under  streets  or  tracts.  Sec- 
tion 1289.  To  levy  and  collect  a  license  tax 
upon  and  regulate  all  occupations  conducted 
in  the  city,  "Including  •  •  •  hackney 
or  livery  carriages  •  •  •  and  all  wagons 
and  other  vehlclea  transporting  *  «  • 
passengers  for  pay."  Section  998.  To  Issue 
bonds  for  the  purpose  of  purdiaslng,  con- 
structing, or  extending  utilities,  Including  a 
street  railway.  Laws  1913,  a  1375.  To 
construct  viaducts  and  assess  the  cost  to  a 
street  railway  company.  Laws  1913,  a  106. 
To  aoiuire  title  by  purchase,  gift,  or  con- 
demnation of  lands  fOr  public  feed  lots,  and 
to  have  supervision  and  control  thereover. 
Laws  1915,  c.  127.  . 

In  Kansas  City  v.  Overton,  68  Kan.  660,  75 
Pac.  549,  an  ordinance  was  upheld  requiring 
hucksters  or  hawkers  to  pay  a  license  of 
$35  a  month  and  a  helper  or  assistant  to  pay 
a  license  of  $15,  and  exempting  from  its  op- 
eration those  who  personally  sold  the  prod- 
uce of  their  own  or  leased  lands.  In  Schaake 
V.  Dolley,  85  Kan.  598,  118  Paa  80,  37 
U  R.  A.  (N,  S.)  877,  Ann.  Cas.  1913A,  254, 
upholding  the  validity  of  the  statute  author* 
Izlng  the  charter  board  to  refuse  a  bank 
charter  where  It  deems  that  no  public  neces- 
sity therefor  exists,  It  was  pointed  out  that 
the  alleged  coihmon-law  right  to  engage  in 
the  banking  business  must  be  governed  by 
the  wants  and  conditions  of  the  people,  and 
that  it  Is  one  of  the  functions  of  the  Legis- 
lature to  provide  such  new  rules  subversive 
of  the  common  law  as  It  may  deem  proper 
for  the  welfare  of  society  In  the  changing 
conditions  incident  to  progress.  It  was  said 
that  to  decide  the  act  In  question  void  would 
be  merely  to  substitute  the  court's  opinion 
for  that  of  the  deliberate  Judgment  of  the 


Legislature;  further,  that  the  act  does  not 
prohibit  persons  from  engaging  In  the  bank- 
ing business,  but  from  needlessly  duplicating 
an  established  business,  regardless  ot,  the 
public  necessity.  Tbe  same  doctrine  applies 
here.  Modem  requirements  for  municipal 
transportation  render  It  essential  that  the 
power  to  r^rulate  by  the  governing  body  be 
broad.  In  Telephone  Co.  v.  Telephone  As- 
sociation, 94  Kan.  159,  165,  146  Pac.  324,  In- 
volving the  establlshmrat  of  a  competitive 
tel^hone  service  in  a  field  already  occupied, 
It  was  suggested  in  the  opinion  that  a  mere 
rival  can  have  no  sudi  interest  as  will  per- 
mit It  to  maintain  an  action  to  prevrat  com- 
petition; that  such  matters  are  to  be  control- 
led by  those  acting  for  the  public,  in  that 
case  tbe  Utilities  Commission,  the  statute 
having  provided  as  a  matter  of  public  pol- 
icy that  a  tel^hone  company,  unless  a  mu- 
tual one,  will  not  be  authorized  to  do  busi- 
ness until  it  has  obtained  a  certificate  or  a 
license  of  authority  "as  a  public  convenience 
and  necessity  within  the  community  where 
it  seeks  to  do  business."  Page  166  of  94 
Kan.,  page  327  of  146  Pac.  More  closely 
analogous,  perhaps,  Is  O'Neal  v.  Harrison, 
96  Kan.  339,  150  Pac.  551.  to  the  effect  that 
under  a  statute  giving  power  to  make  reg- 
ulations to  secure  the  general  health,  to  pre- 
vent and  remove  nuisances,  and  to  compd 
and  r^ulate  the  removal  of  garbage  beyond 
the  corporate  limits,  a  city  may  grant  an  ex- 
clusive right  to  the  biggest  bidder  to  remove 
all  the  garbage.  It  was  vigorously  contend- 
ed that  citizens  have  a  natural  or  Inherent 
right  to  remove  tbe  garbage  from  their  own 
premises  If  th^  so  desire,  and  that  dlscrim- 
InatlMi  and  favoritism  were  not  In  contem- 
plation when  the  power  referred  to  was  rest- 
ed In  the  munidpallty.  But  the  court  de* 
Glared  that: 

**Tbe  decided  weight  of  autbori^  supports  tbe 
right  of  R  municipality  either  itself  to  take  over 
the  conduct  of  a  business  the  manner  of  operat- 
ing which  ma);  affect  the  public  welfare,  or  to 
put  it  entirely  in  the  hands  of  a  single  individual 
or  company.  Page  840  at  96  Kan.,  page  661 
of  160  Pac. 

It  was  also  said  that  while  monopolies  are 
against  public  policy,  this  Is  a  rule  of  the 
common  law  not  binding  upon  tbe  Legisla- 
ture^ 

Underlying  all  this  authority  Is  the  8al>- 
stratum  of  reasonableness,  for  arbitrary,  un- 
reasonable, or  capridons  «iactment8  are  not 
a  use^  but  an  abuse,  of  legislative  power. 
Nevertb^ess,  those  who  pass  ordinances  for 
a  city,  like  those  who  enact  statutes  for  a 
state,  are  primarily  the  judges  of  what  rea- 
sonable requirements  are,  and  it  is  not  for 
the  courts  to  Interfere  unless  and  until  It 
appears  beyond  question  that  the  thing  done , 
was  not  a  use,  but  a  misuse,  of  power. 

"Before,  however,  courts  will  interfere  and  de- 
clare a  license  tax  to  be  unjust  or  anreasonable. 
a  flagrant  case  of  excessive  and  oppressive  abuse 
of  power  by  the  city  authorities  in  the  levying  of 
the  Ucense  tax  must  be  ratablished."    City  ct 
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^^ns  T.  OoQper,  39  Ean.  824,  S;  1.  1,  IS  Pac. 

See,  also,  Lebanon  t.  Zandlton,  7G  Kan. 
273,  27eEk  89  Pac.  10;  SUrk  t.  Qeiser,  90  Kan. 
EMM,  606,  135  Pac.  666. 

Whatever  nataral  right  a  dUaen  may  have 
to  traverse  the  streets  of  his  dty  with  a 
motor  veblde  tor  the  conv^ance  of  his 
fomlly  or  his  frf^ds,  no  inherent  right  ex- 
ists to  devote  his  vehicle  to  the  pnbUc  use 
of  canTlng  pfusengers  for  hire  and  appro- 
priate to  himself  the  use  of  all  the  streets 
for  purposes  ot  profit 

Beyond  question,  the  dty  coold  vacate  one 
or  more  of  the  streets  over  which  he  might 
desire  to  operate.  It  cannot  only  require 
him  to  pay  a  license  tax,  but  It  may  regulate 
the  manner  of  bla,  carrying  on  bis  enter- 
prise. Why  may  It  not  classify  motor  ve- 
Mcles  by  tbemselves  and  refuse  to  permit 
them  to  crowd  congested  portions  of  the  busi- 
ness streets  where  patrons  of  another  class 
of  vehicles — street  cars — must  alight  and 
take  passage?  Suppose,  indeed,  a  company 
or  corporation  owning  motor  v^cles  had 
the  facilities  and  the  desire  to  occupy  all 
the  streets  to  the  utter  destruction  of  the 
street  car  business.  Would  the  dty  have 
nothing  to  say?  Is  the  munidpallty  a  mere 
automaton,  helpless  In  the  presence  of  crowd- 
ing and  conflicting  enterprises  and  scrambles 
for  business  which  involve  the  comfort^  the 
convenience,  and  the  safety  of  the  traveling 
public?  Not  so. 

The  power  to  regulate  livery  and  sales  sta- 
bles has  been  held  to  Include  the  right  to 
designate  their  location  and  to  prohibit  their 
erection  at  other  places.  City  of  St  Louis 
V.  Russell,  116  Mo.  248,  22  S.  W.  470,  20  U 
R.  A.  721.  In  licensing  the  use  of  vehicles  on 
streets  It  has  been  held  that  the  city  is  exer- 
cising its  police,  and  not  Its  taxing,  power. 
Tomlinson  v.  City  of  Indianapolis,  144  Ind. 
142,  43  N.  E.  9,  36  L.  R.  A.  413.  See  note  as 
to  authority  of  munldpaUtles.  It  was  held 
by  the  Texas  Court  of  Criminal  Appeals  in 
Ex  parte  Savage,  63  Tex.  Cr.  R.  285, 141  S.  W. 
244,  Ann.  Cas.  1913D,  951,  that  an  ordinance, 
providing  for  an  official  bill  poster  who  shall 
have  the  sole  power  to  post  bills  and  adver- 
tisements, does  not  violate  the  Texas  statute 
against  monopolies.  While  denying  the  va- 
lidity of  the  particular  ordinance  in  ques- 
tion, for  other  reasons  It  was  declared  that 
the  dty  might  regulate  the  erection  and 
maintenance  of  billboards  and  prevent  the 
maintenance  of  others,  except  as  authorized 
substantially  by  the  ordinance,  and  require 
persons,  before  pursuing  such  business,  to 
procure  proper  license  tberefor.  In  McFall 
V.  City  of  St  Louis,  232  Mo.  716,  135  S.  W. 
SI,  33  U  K.  A.  (N.  S.)  471,  an  ordhiance  was 
upheld  which  licensed  back  drivers  who  could 
procure  the  consent  of  abutting  property 
owners,  and  denied  the  same  privilege  to 
those  who  could  not  obtain  such  consent  As 
to  the  power  of  the  dty  to  establish  exclusive 
hack  stands,  see  note  88  I*  R.  A.  (N.  S.)  471. 


Many  exdnslve  flrandilses  are  held  not  to  be 
unlawful,  althou^  creating  legal  monopolies. 
27  Cyc  896.  In  the  case  of  In  re  Wiaiam 
Hoffert,  34  S.  D.  271,  148  N.  W.  20.  52  L.  R. 
A.  (N.  S.)  949.  the  statnte  under  considera- 
tion Imposed  a  registration  fee  of  99  on  all 
motor  vehicles  nsed  upon  the  putdlc  htejhways 
of  the  state,  12%  per  cent  tlweot  to  be  for^ 
warded  to  the  secretory  of  state,  the  remain- 
der to  be  placed  in  the  county  motor  vdilde 
road  ttind  and  expended  only  for  the  r^ialr 
and  maintenance  of  public  highways  beyond 
the  limits  of  dtles  and  town&  The  power 
of  the  LeglsISLture  to  impose  Uil>  Hcoise  in 
addition  to  an  ad  valorum  tax  was  upheld. 
The  road  tax  of  87V6  per  cent,  was  held  to 
be  a  proper  charge  for  the  privilege  of  nsinc 
such  vehicles  upon  the  public  highway ;  also 
that  the  placing  of  edf-driven  rthUAea  in  a 
dass  by  tbemselves  la  not  an  unlawful  dia- 
crlminatioa.  The  footnote  Qpage  949  of  52  U 
R.  A.  [N.  S.1)  has  numerous  recent  decisions 
toudilng  the  control  and  daasiflcatlon  of  mo- 
tor T^des  upon  public  highways.  The  dty 
of  San  Antonio  passed  an  ordinance  regulat- 
ing the  operatloo  of  street  cars,  Jitn^s,  mo- 
tor omnibuses,  and  other  vaUdes  using  its 
streets  for  local  street  transportation.  The 
court  eidiaQBtivdy  discussed  the  power  of 
dtles  to  contnd  sndi  transportation.  It 
seems  that  the  particular  provision  complain- 
ed of  was  one  requiring  a  bond  tar  the  pro- 
tection of  dtlxens,  and  on  rehearing  It  was 
said; 

"Appellant  desired  to  use  the  streets  tar  mi- 
vate  purposes  of  gain,  and  the  city  bas  the  abao- 
lote  right  to  prohibit  the  use  of  the  streets  for 
tiis  private  business,  and  In  case  it  gave  permia- 
sion  for  such  use  had  the  right  to  compel  the 
payment  of  a  license  toe."  Greene  T.  CUr  of 
San  Antonio  (To.  Olv.  AppO  178  S»  W.  <^  11. 

Certified  copies  of  opinions  of  the  Supreme 
Conrt  of  Tennessee  In  Memphis  Street  Rail- 
way Company  v.  Rapid  Transit  Company  et 
al.  and  City  of  Memphis  et  al.  v.  State  ex  reL 
Ryles  have  been  famished.  These  decisions, 
recently  rendered,  validate  the  statnte  of 
Tennessee,  declaring  those  operating  jitneys 
to  be  common  carriers,  and  that  their  opera- 
tion should  be  unlawful  within  Incorporated 
dtles  or  towns  without  first  obtaining  a  per- 
manent license  under  ordinances  from  such 
dty  or  town,  and  that  no  such  license  should 
be  Issued  unless  the  owner  should  file  with 
the  clerk  of  the  county  court  a  bond  of  not 
less  than  $5,000  to  cover  loss  of  life  or  Injury 
to  person  or  property  Inflicted  by  such  car- 
rier or  caused  by  his  negligence,  and  that 
such  license  should  embody  such  rights,  terms, 
and  conditions  as  the  dty  or  town  might  dect 
to  Impose.  Complaint  was  made  because  the 
dty  of  Memphis  bad  passed  no  ordinance  pur^ 
suant  to  this  statute,  but  the  court  said  It 
was  very  clear  then  that  the  defendant  had 
no  right  whatever  to  do  business  on  the 
streets  of  Memphis.  In  the  flrst  of  the  cases 
mentioned,  It  was  hdd  that  the  street  rail- 
way company  could  enjoin  the  Jitney  owners 
from  operating  upon  Ote  streets  without  It 
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cense.  In  the  other  the  dty  prosecuted  for 
Tiolation  of  the  statute  and  the  defendant 
sought  release  by  writ  of  habeas  corpus.  The 
same  conclusion  was  readied  as  to  the  valid- 
ity of  the  enactment,  and  the  opinion  con- 
tains a  thorough  discqsston  of  the  recent 
deTel<vnient  of  jitney  transportation  and  the 
propriety  of  separate  classification.  In  Ex 
parte  Dickey  (W.  Va.)  8  S.  E.  781,  the  dty  of 
Hnntlngton  through  Its  commissioners  passed 
an  ordinance  for  the  r^ulatlon  and  licensing 
of  "Jitney  busses."  the  licenses  being  graded 
somewhat  on  the  capacity  of  the  rehicles,  re- 
quiring a  bond  of  $S.O0O  to  pay  all  lawfnl 
claims  for  damages,  the  commission  reeervlng 
to  itself  the  right  to  refuse  or  grant  such 
licrause  as  applied  for,  or  to  change  the  route 
or  hours  set  forth  in  the  application,  and  then 
granting  the  license  upon  such  changed  roate 
or  hours  or  both.  It  was  held  that  one  who 
makes  the  highway  his  place  of  bu^ness  and 
uses  the  streets  for  hia  private  gain  in  run- 
ning a  stage-coach  or  omnibiis  may  be  utter* 
]y  denied  such  right,  or  ttiat  It  may  be  per- 
mitted to  some  and  denied  to  ofhera.  In  the 
(pinion  It  was  said: 

"OoaveyaDCes  on  the  streets,  for  the  use  of 
the  general  iiublic,  are  of  the  same  character, 
and,  in  addinon  to  tbis,  cabs,  hackney  coadies, 
omnibuses,  taxicabs,  and  hacks  when  unnecessa- 
rily nnmerons,  interfere  with  ordinary  traffic 
and  tntT^  and  obstruct  them.  Prescription  of 
Tontes  or  places  of  busiaess  for  them  Is  a  fair, 
reasonable,  and  efficadous  means  of  preventing 
■och  reeolts.  *  *  *  They  are  engaged  in  a 
public  service  which  the  Legislature  may  always 
regulate."  Page  780  of  85  S.  EL 

The  foregoing  serve  to  demonstrate  the 
prlndple  whidi  must  control. 

In  view  of  all  the  facts  and  circumstances, 
it  would  be  dlfflcult  to  find  an  expression 
more  apt  than  the  following  from  the  deci- 
sion in  the  case  of  In  re  Martin,  62  Kan. 
638,  640,  64  Pac.  43,  44 : 

"There  is  unquestioned  power  in  the  Legts- 
latare  to  impose  a  license  tax  on  occupations, 
whether  it  be  laid  for  r^ulation  or  for  porposea 
of  revenue.  •  *  *  Being  a  license  tax,  the 
express  constitutional  restrictions  as  to  equality 
and  uniformity  of  rate  do  not  apply,  and  the 
amount  of  the  tax,  as  well  as  the  method  of  im- 
posing it,  is  left  to  legislative  judgment  and  dis- 
cretion. •  *  •  fl  the  license  tax  imposed 
were  fiagrantly  unreasonable,  unjust,  ana  op- 
pressive, courts  might  properly  intenere;  but 
we  have  no  such  case  bobre  us." 

The  trial  court  denied  the  injunction  songtat 
by  the  plaintiff.  The  requirement  of  section 
4  to  within  the  power  of  the  mnnidpallty  and 
Ote  judgment  Is  affirmed. 

.  BUBCH,  MASON.  MAHSHALL.  and  DAW- 
BON,  JJ.,  concurring. 

PORTEB,  J.  (dissenting).  Believing  that 
the  judgment  In  this  case  Is  wrong,  I  am 
compelled  to  dissent;  and,  because  the  de- 
cision is  far-reaching  in  Its  results  and  of 
more  than  ordinary  importance  to  the  pub- 
lic, I  f6el  it  my  duty  to  state  the  grounds  up- 
on which  I  dissent 

Most  that  is  said  in  the  majority  opinion 


respecting  the  power  of  the  dty  to  regulate 
the  operation  of  Jitneys  and  their  use  of  the 
streets  and  to  Impose  a  reasonable  occupa- 
tion tax  is,  I  think,  beside  the  mark.  This  is 
obvious  from  the  fact  that  no  contention  to 
the  contrary  Is  made  by  the  plaintiffs.  In 
their  briefs  plaintiffs  concede  that  the  dty 
may  even  forbid  the  operation  of  Jitneys  up- 
on certain  streets  in  case  the  safety  of  the 
public  requires  it.  Moreover,  at  the  oral 
presentation,  counsel  for  the  street  railway 
company,  who  argued  the  case  for  the  dty, 
frankly  stated  their  contention  to  be  that 
the  dty  possessed  the  power  to  enact  the 
ordinance  for  the  express  purpose  of  pre- 
venting competition  in  the  business  of  the 
street  railway,  if  such  competition  would,  In 
the  opinion  of  the  city  commissioners,  result 
in  the  destruction  of  its  business  or  deprive 
It  of  suffldent  revenue  to  enable  it  to  fur- 
nish adequate  service  to  the  publia  Al- 
though the  majority  opinion  starts  out  with 
the  concession  that  section  4  of  the  ordinance 
was  enacted  for  the  purpose  of  prohlbltli^t 
Jitneys  from  operating  on  certain  streets  In 
the  dty,  dedsiona  are  cited  to  the  effect  that 
the  presumption  is  that  the  dty  acted  with  a 
good  intent.  Since  the  Intent  Is  known  and 
conceded  on  all  sides  to  have  been  to  prevent 
Jitneys  fr<Hn  competing  with  the  street  rail- 
way, we  do  not  need  the  aid  of  any  presnmp- 
tlon  as  to  its  character. 

The  sole  question  we  have  to  determine  is 
this:  Has  the  city  the  power  to  enact  an  or- 
dinance forbidding  jitneys  to  operate  upon 
any  street  occupied  by  the  tracks  of  a  street 
railway?  It  Is  even  narrower  than  I  have 
stated  it  The  real  question  Is,  Has  the  dty 
the  power  to  enact  such  an  ordinance  for  the 
sole  purpose  of  preventing  competition  in  the 
business  of  the  street  railway?  If  it  has, 
then  it  follows  that  the  dty  may  prohibit  the 
owners  of  hacks,  omnibuses,  taxicabs,  and 
carriages  (St  any  kind  from  using  any  street 
to  transport  persons  from  one  part  of  the  dty 
to  another  for  hire  on  the  ground  that  the 
best  interests  of  the  city  are  subserved  by 
giving  to  the  street  railway  company  an  ex- 
clusive right  to  transport  passengers. 

The  majority  opinion  cites  authorities  to 
the  effect  that  many  exclusive  franchises  are 
held  not  to  be  unlawful,  though  creating 
monopolies.  None  of  the  authorities  cited 
goes  so  far  as  to  intimate  that  a  dty,  under 
the  guise  of  attempting  to  regulate  one  busi- 
ness, could  add  anything  to  the  righte  and 
privileges  of  another  business  which  a  util- 
ity corporation  carries  on  under  an  existing 
franchise.  The  dty  of  Wichita  is  under  the 
commission  form  of  government,  and  the 
statute,  governing  such  cities  problblte  the 
amendment  of  any  existing  grant,  right,  priv- 
ilege, or  franchise  except  by  an  ordinance 
which,  under  certain  conditions,  must  be  sub- 
mitted to  the  electors  of  the  dty.  Section 
1330,  Oen.  Stat.  1909.  Moreover,  it  must  be 
obvious  that  even  where  a  city  grants  an  ex- 
clusive right  to  a  street  railway,  it  could  not. 
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if  It  would,  glTe  to  the  company  the  exclusive 
right  to  the  use  of  the  entire  streets,  nor  for- 
bid the  public  to  use  tLe  iMrtlon  of  tlie  streets 
not  occupied  by  the  railway.  Suppose  a  com- 
pany carrying  on  the  transfer  business  in  a 
city  should  complain  that  its  investment  was 
being  ruined  by  competition  of  private  per- 
sons who  used  motor  cars  and  offered  the 
public  quicker  seo-vlce  at  cheaper  prices. 
Could  the  city  under  the  guise  of  "regula- 
tion," but  solely  to  protect  the  business  of  the 
corporation,  enact  an  ordinance  prohibiting 
the  individuals  from  using  the  portions  of 
the  streets  adjacent  to  railway  stations  to 
solicit  business?  Would  the  fact  that  the  cor- 
poration was  operating  under  a  franchise 
giTtng  tt  special  privileges  and  requiring  it 
to  pay  to  the  city  a  share  of  tts  receipts  make 
any  difference?  Tliese  auestlons  are  easily 
answered  when  It  Is  r^embered  for  what 
purpose  the  streets  and  highways  are  estab- 
lished. 

The  question  la  asked  in  the  majority  opin- 
ion: 

"Why  may  it  fthe  dty]  not  classify  motor  ve- 
hicles by  tbemselves  and  refuse  to  permit  tliem 
to  crowd  congested  portions  of  the  streets  where 
patrons  of  another  class  of  TehideB— atreet  cars 
— must  alight  and  take  passage?" 

The  difficulty  Is  that  that  Is  dot  the  ques- 
tion. Plaintiffs,  who  sought  to  enjoin  the 
enforcement  of  the  ordinance,  frankly  con- 
cede the  power  of  the  city, to  regulate  the 
business  and  to  classify  motor  driven  vehicles 
by  themselves.  The  question  whether  the 
city  has  the  power  to  enact  reasonable  pro- 
visions designed  to  prevent  the  crowding  of 
congested  portions  of  the  business  streets  is 
not  Involved  directly  or  indirectly  in  the  case. 

There  Is  no  analogy  applicable  to  this  case 
which  can  be  drawn  from  the  principle  de- 
cided in  Schaake  v.  Dolley,  85  Kan.  598,  118 
Psc.  80,  37  U  R.  A.  (N.  S.)  877,  Ann.  Cas. 
1913A,  254.  There  the  court  upheld  the  pow- 
er of  the  state  bank  commissioner  to  refuse 
a  charter  for  a  new  bank  In  a  community 
where,  In  his  judgment,  the  banks  already  In 
existence  were  amply  able  to  care  for  all  the 
business.  The  streets  of  a  city  are  highways 
for  the  use  of  all  the  public.  The  city  can- 
not, except  for  the  purpose  of  reasonable  reg- 
ulation, prohibit  the  public  from  the  use  of 
the  streets.  While  It  may,  by  ordinance,  pro- 
hibit heavy  traffic  on  particular  streets,  Its 
ordinance  must  be  reasonable;  and  where  an 
ordinance,  otherwise  reasonable  in  this  re- 
spect, denies  to  an  abutting  lot  owner  rea- 
sonable access  to  his  property,  it  has  been 
held  void.  Brown  v.  Nichols,  93  Kan.  737, 
145  Pac  561,  Ll  R.  A.  1015D,  327.  In  the 
opinion  Mr.  Chief  Justice  Johnston  said: 
"The  streets  are  provided  for  the  public  in 
general  for  purposes  of  travel  and  transpor- 
tation"— and  cited  the  case  of  Bogue  v.  Ben- 
nett, 156  Ind.  478,  60  N.  K.  143,  83  Am.  St. 
Rep.  212,  holding  void  a  city  ordinance  which 
prohibited  traction  engines  and  vehicles  not 
propelled  by  animal  power  from  using  tlie 


streets.  The  Indiana  court  used  this  lan- 
guage: 

"But  vehicles,  whether  moved  by  animal. 
'  steam,  or  other  power,  which  do  not  require  a 
specially  constructed  track,  may  be  run  upon 
the  streets  and  alleys  of  a  municipal  corpora- 
tion, without  first  obtaini^  the  consent  of  the 
governing  body  tliereon."  Page  4S6  of  156  Ind., 
page  146  of  60  N.  E.  [83  Am.  St  Rep.  212]. 

Another  question  asked  In  the  majority 
opinion  Is  this: 

"Would  the  <nty  hare  nothing  to  say"  if  "a 
company  or  corporation  owning  motor  vehicles 
bad  the  facllltieB  and  the  desire  to  occupy  all  the 
streets  to  the  Utter  de>tructi(Hi  of  the  street  car 

business?" 

The  obvious  answer  Is,  Nothing  wtiatever 
beyond  the  right  to  provide  reasonable  regu- 
lations of  the  new  business.  The  city  1ms 
not  been  made  In  any  sense  the  guardian  of 
the  interests  of  the  owners  and  stockholders 
of  the  street  railway  company,  nor  charged 
with  the  duty  of  protecting  the  company 
from  competition,  even  though  new  and  im- 
proved methods  of  transporting  paadmgers 
in  cities  may,  and  possibly  will  In  the  near 
future,  resuH  In  "the  utter  destmcttin"  of 
the  business  of  street  railways.  In  the  lan- 
guage of  Jndge  Cooley: 

"When  the  highway  Is  not  restricted  in  Its 
dedication  to  some  particular  mode  of  use,  it 
is  open  to  all  suitable  methods;  and  it  cannot 
be  assumed  that  these  will  be  the  same  from 
age  to  age,  or  that  new  means  of  making  the 
way  useful  must  be  excluded  merely  because 
their  introdoction  mar  tend  to  the  inconveni- 
ence, or  even  to  Uta  insnzr,  of  those  wlio  contin- 
ue to  use  the  road  after  the  same  manner  as  for- 
merly. A  highway  established  for  the  general 
benefit  of  passage  and  traflSc  must  admit  of  new 
methods  of  use  whenever  it  is  found  that  the 
general  benefit  requires  them;  and,  if  the  law 
should  preclude  the  adaptation  of  the  use  to  the 
new  methods,  it  would  defeat,  in  greater  or  less 
degree,  the  purpose  for  which  highways  are  e«- 
tiiblished."  Macomber  v.  Nichols,  34  Mich.  212, 
22  Am.  Bep.  522. 

Twenty-five  years  ago,  when  electrleity  was 
first  demonstrated  to  be  practical  and  eco- 
nomical for  operating  sti'eet  cars,  miUions 
had  been  already  invested  In  cable  car  sys- 
tems, with  miles  of  expensive  tunnels  in  the 
center  of  the  streets.  Competing  companies 
on  nearby  streets  installed  trolley  lines.  Xo 
one  supposed  It  was  the  duty  of  the  munic- 
ipalities to  place  obstacles  in  the  way  of  the 
public  getting  Immediate  benefit  of  the  new 
and  improved  method  of  transportatltm,  al- 
though the  competition  resulted  in  sending 
most  of  the  machinery  of  the  cable  companies 
to  the  Junk  pile.  To  quote  again  from  Jndge 
Cooley:, 

"Improved  methods  of  locomotion  are  perfect- 
ly admissible,  if  any  shall  be  discovered,  and 
they  cannot  be  excluded  from  the  existing  public 
roads,  providing  their  use  is  consistent  with 
the  present  methods.  A  lughway  is  .a  poblic 
way  for  the  use  of  the  public  In  general,  for 
passage  and  traffic,  without  distinefion.  Starr 
V.  Chicago,  etc.,  K.  R.  Co.,  24  N.  J.  Law»  592. 
The  restrictions  upon  its  use  are  only  such  as 
are  calculated  to  secure  to  the  general  public 
the  largest  practicable  benefit  from  the  enjoy* 
raent  of  the  easement,  and  the  iDconvenieoces 
must  be  submitted  to  when  they  are  onl^p  such 
as  are  incident  to  a  reasonable  use  under  impof^ 
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Ual  regtUatioM.*'  Macomber  t.  Nichols,  supra. 
(Italics  ours.) 

It  Is  said  that  In  1845,  after  tbe  introduc- 
tion of  steam  to  transportation  and  machln- 
«T7,  a  clerk  In  the  patent  office  asked  to  be 
transferred  to  some  other  department  because 
the  field  of  discoTcry  and  Invention  had  be^i 
exhausted.  The  other  day  Edison,  speaking 
of  electrtcal  Inventions,  said,  "The  surface  of 
things  has  only  beea  scratched  over/'  and  he 
predicted  wonderful  deTOlopments  In  the  oses 
of  dectrldty  within  the  next  10  years. 

On  the  29th  of  last  month  the  Supreme 
Goart  of  Lonlslana,  in  the  case  of  City  of 
Xew  Orleans  t.  La  Blanc,  71  South.  248, 
held  an  ordinance,  purporting  to  relate  the 
Jitney  business,  void  for  the,  reason  that  Its 
proTlslwis  were  found  to*  be  arbitrary  and 
prohlbitlTe.    In  the  opinion  it  was  said: 

"Tbe  jitneys  are  automobiles,  and  therefore 
are  entitled  to  use  the  streets  as  matter  of  right, 
but  they  are  automobiles  used  in  a  peculiar  way, 
which  sets  them  apart  in  a  class  by  themselves 
— a  fact  well  reco^izcd  the  country  over.  And 
if,  owing  to  this  special  use,  special  reftulation 
is  necessary  for  tbe  safety  and  convenience  of 
the  other  users  of  the  street,  such  special  regula- 
tion is  justified,  and  tbe  question  of  what  it 
shall  consist  of  is  a  matter  within  the  disere* 
tion  of  the  municipal  authorities,  with  which  tbe 
courts  have  no  right  to  interfere  in  the  absence 
of  clear  abuse.  Prohibition,  howeifer,  it  not 
regtUaUon,  and  if  under  the  ffuiae  of  a  regula- 
tion, a  jMWitre  he  in  fact  a  prohibition,  tt  tran- 
«cm«  the  municipal  power.     (Italics  ours.) 

Most  of  the  cases  cited  in  the  briefs  of  de- 
fendants go  no  further  than  to  hold  that  a 
<Aty  may  pass  ordinances  regulating  the  Jit- 
ney business.  Many  of  them  expressly  deny 
tbe  power  to  prohibit  the  business  altogether. 
I  do  not  dte  them,  since  they  are  not  the  de- 
cisions of  courts  of  last  resort  Tbe  recent 
decision  of  the  Supreme  Court  of  Tennessee, 
referred  to  In  the  majority  oidnlon.  In  no 


manner  involves  the  question  whether  a  dty, 
under  Its  general  grant  of  power  over  streets, 
or  Id  the  exercise  of  its  police  power,  or  un- 
der what  is  termed  a  "general  welfare 
clause,"  may  enact  an  ordinance  prohibiting 
Jitneys  from  using  the  public  streets.  That 
decision  Is  based  solely  upon  a  recent  statute 
enacted  by  the  Legislature,  requiring  Jitneys, 
before  being  'permitted  to  operate  on  the 
streets  of  any  city,  to  fumtsh  surety  company 
bonds  in  the  sum  of  $5,000  to  indemnify  per- 
sona who  might  be  injured  by  the  operation 
of  the  Jitneys. 

The  court  should  take  Judicial  notice  of  tbe 
fact  that  the  operation  of  Jitneys,  though  of 
very  recent  origin,  is  by  no  means  confined  to 
cities.  On  tbe  contrary,  In  the  more  densely 
populated  places  of  the  country  Jitneys  are 
operated  between  cities  and  in  rural  dis- 
tricts. If  a  city,  solely  In  the  interest  of  a 
street  railway  company,  may  prohibit  Jitneys 
from  using  Uie  streets  to  compete  with  the 
bTisiness  of  the  company,  I  can  see  no  reason 
why  the  Legislature,  If  It  see  fit,  may  not  pro- 
tect the  capital  Invested  in  interurban  trol- 
ley lines,  and,  solely  for  that  purpose,  pro* 
hlbit  Jitneys  from  using  the  public  highways 
to  carry  passengers  from  town  to  town.  That 
the  Legislature  has  not  authorized  a  dty  to 
do  this  is  suffident  reason  why  tbe  recent 
Tennessee  dedslon  should  not  be  followed; 
and  until  the  cold  day  comes  when  the  Legis- 
lature of  Kansas  passes  an  act  attempting 
to  protect  investment  In  street  railways  by 
giving  them  the  exdusive  right  to  carry  pas- 
sengers on  public  hl^ways  or  authorizing 
cities  to  give  them  such  a  monopoly  of  the 
streets,  I  think  tiie  courts  should'dedare  audi 
an  ordinance  unreasonable,  oppressive,  and 
therefore  void. 

I  am  authorized  to  say  that  Mr.  Ctxlet  Jus- 
tice JOUNSTON  concurs  in  this  dissent. 
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